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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two- 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit- 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris- 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consuit earlier authorities, a speafic reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli- 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within Ae title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter stunmary, indicative of its scope, precedes the 
fuU treatment or statement of the law under each section. These introduc- 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the tities con- 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula- 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modem digests and statutes conveniently, and 
with certainty, keeps each title constantly to date throt^h current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excient editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arxangement, t 3 q)qgraphy, and design, which the publisher believes 
will commend themselves to the profession as representing a new Standard 
in legal publications. 
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VOLUME ONE HUNDRED ONE 


WORKMEN’S COMPENSATION 

This Title includes compensation provided by Workmen^s Compensation Acts for inj’ury to or death of 
employees arising out of and in course of their employments; persons and employments within such 
acts; persons entitled to compensation and persons liable therefor; public funds for payment of com¬ 
pensation and contributions thereto; special provisions for insurance of liability or for self-insurance; 
administrative boards, commissions, and officers; proceedings for determination of compensation and re- 
view thereof; pa 3 anent of compensation, and assignment or transfer thereof or of right thereto; and ac- 
ceptance or rejection of such acts and effect thereof on other rights and liabilities, 

IfBtters not in thli Title, treated elsewbere in this wcrrk, see Descriptiye-Word Index 

Analysis 
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WORKMEN*S COMPENSATION 

vn. ZSMPLOYEES WITHININTENT OF ACTS—Continued 

C. Classes of Persons CoNsrnERED, §§ 6S-119 

1. In General, §§ (>8-89 

2. Indi'pendent Contraciors, §§ 9<>“1C»6 

3. Employecs of Contractor or Subconiractor, §§ 107-111 

4. Childrcn nr Minors, §§ 112-114 

5. Public Officers and Employces, §§ 115-119 

Vm. ACCEPTANCE OR ELECTION TO COME X7NDER ACT, §§ 120-129 

IX. PERSONS ENTITLED ON BEATH OP EMPLOYEE; RIGHTS OF DEPENDENTS, OTHER 

BENEFIOIARIES, OR REPRESENTATIVES, §§ 130-151 

A. Death Benefits, §§ 130-151 

1. In General, §§ 130-132 

2. Dependents, §§ 133-145 

3. Effcct of Death, Remarriage, Corning of Age, or Cessation of De* 

pcndency of Person Entitled, §§ 146-148 

B. Disability Compensatiox, §§ 149-151 

X. INJXJRIES FOR WHIOH COMPENSATION MAY BE HAD, § § 152-265 

A. Ix General, § 152 

B. Necessity and Character of Physical Harm, §§ 153-207 

1. In General, §§ 153-162 

2. Discases, §§ 163-169 

3. Aggravaiion of Previously Impaired Condition, §§ 170-181 

4. Particular Injuries and Consequences, §§ 182-202 

5. Remote and Proximate Comequences, §§ 203-207 

C. Arising Olt of, and in Course of, Employment, §§ 208-257(3) 

1. In General, 20^219 

2. Particular Causes, Circumstances, and Conditions of Injury, §§ 

220-257(3) 

D. Misconduct Precluding Compensation, §§ 258-265 

XI. MEDIOAL AND HOSPITAL EXPENSES; NTJRSING; FUNERAL EXPENSES, §§ 266-288 

A. Right to Treatment or Expenses and Amount Allowable, §§ 266-277 

B. Proceedings, §§ 278-288 

XIL AMOUNT AND PBRIOD OF COMPENSATION FOR DISABILITY OR DEATH, §§ 289-336 

A. Basis for Determination of Amount, §§ 289-295 

B. Compensation for Disability, §§ 296-320 

1. In General, §§296-298 

2. Total Incapacity, §§ 299-301 

3. Partial Disability, §§ 302-303 

4. Temporary and Permanent Disability, §§ 304-305 

5. Sckedule Injuries, §§ 306-317 

6. Minimising Injury, §§ 318-3^ 

C. Compensation for Death, §§ 321-329 

D. Deductions and Offsets, §§ 330^31 

E. Injuries Involving Misconduct, §§ 332-.336 

See also descriptive word index in the back of this Volume 
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Xm. COMMUTATION OP PAYMENTS; LXJMP SUM PAYMENTS, §§ 337-352 

A. Ix General, §§ 337-339 

B. Award by Arbitrator, Co^imissioner, Board, or Court, §§ 340-352 

1. In General, §§ 340-345 

2. Proceedings to Secure Commutation, §§ 346-352 

XIV. INSURANCE. §§ 353{l)-377 

A. In General, §§ 353(l)-356 

B. State or National Funds, §§ 357-368 

C. Private Insurance, §§ 369-377 

XV. ADMINISTRATIVE OFFICERS AND BOARDS, §§ 378-386 
XVL ASSIUNMENT OR TRANSFER OF RIGHTS, §§ 387-388 
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PENSATION, §§ 389-401 
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§§ 402-413 
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M. Rehearing and New Trial, §§ 660-668 
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XIX. PEOOEEBINGS TO SECniBE COMPENSATION-Coiitinucd 

N. Review, §§ 669-816 

1. Xaiiire and Farm of Remedy, §§ f369-675 

2. Jurisdiction and §§ 676-682 

3. Dccisions Rcvicivablc, §§ 6S3-68S 

4. Right of Rcz'ie:x\ §§ 6S9-690 

5. Prcscntation and Rcservation Bdozv of Grcunds Rcriczr, §§ 691- 

715 

6. Parties, §§ 716-720 

7. Taking and Pcrfccting Procccdings for Revieze, §§ 721-733 

8. Effeci of Procccdings for Rcz iezc and Sitferscdcas cr Stay, §§ 734- 

735 

9. Rccord, §§ 736-746 

10. Assignmcnts of Error and Briefs, §§ 747-748 

11. Dismissal, Hcaring, and Rchcaring, §§ 749-750 

12. Scope and Extent of Rcviezjc, §§ 751-764 

a. IN GENERAL, §§ 751-759 

b. QUESTIONS OF LAW OR FACT, FINDINGS, AND VERDICTS, §§ 760- 

764 

13. Tnol Di; AV.*oJ§ 765-781 

14. Determination and Disposition of Procceding, §§ 782-792 

15. Procccdings for Further Revieze, §§ 793-816 

O. CosTS, Expenses, and Attorney s Fees, §§ 817-825 

XX. PAYMENT OF COMPENSATION AND BNFOBOEMENT OF AWARD, §§ 826-848 

A. Payment, §§ 826-835 

B. Enforcement, §§ 836-848 

XXL INCEEASE, DIMINUTION, TEEMINATION, OE EEINSTATEMENT OF COMPENSATION, 
§§ 849-912 

A. Awards Generally, §§ 849-895 

1. Adjustment or Tertninaiion of Compensation, §§ 849-890 

2. Rcinstatement, §§ 891-895 

B. Agreements and Settlements, §§ 896-912 

XXn. OFFENSES AND PENALTIES, §§ 913-914 

mcm. EMPLOTEE’S EEPOET OF ACCIDENT AND NOTICE OF DEATH TO BENEFIOIAEIES, 

§§ 916-916 

XXIV. EFFECT OF ACT ON OTHEE STATUTOEY OE COMMON-LAW EIGHTS OF ACTION AND 
DEFENSES, §§ 917-1045 

A. In General, § 917 

B. Between Employee and Employer, §§ 918-963 

1. Exclusiveness of Remedies Afforded by Acts, §§ 918-935 

2. Election and Waiver, §§ 936-938 

3. Abrogation of Defenses, §§ 939-943 

4. Other Matiers Affecting Right or Extent of Recovery, §§ 944-946 

5. Procedure, §§ 947-963 

C Action by Third Person Against Employer, §§ 964-982 

1. Action for Deatk by Wrongful Act, §§ 964-978 

2. Other Actions, §§ 979-982 

See aiso descripCiTe word index In the bacfc of tfais Volume 
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101 aj.s. WORKMEN»S COMPENSATION 

XSIV. EPFEOT OP AOT ON OTHEE STATTJTOET OE COIDION-LAW EIGHTS OF AOTION AND 
DEFENSES—Continued 

D. Action by Employee ob Representative Against Third Person, §§ 

983-1045 

1. Persons Occasioning Primary Injury, §§ 983-1042 

a. RIGHTS AND LIABILITIES GENERALLY, §§ 983-986 

b. ELECTION OF REMEDIES, §§ 987-991 

C. RIGHT OF EMPLOYER OR INSURER TO REMEDY OF EMPLOYEE OR 
TO REIMBURSEMENT OR INDEMNITY; SUBROGATION, §§ 992- 
1011 

d. ACTIONS AND PROCEEDINGS, §§ 1012-1036 

e. AMOUNT AND ITEMS OF RECOVERY OR REIMBURSEMENT AND 

BENEFICIAL INTERESTS, §§ 1037-1042 

2. Physician or Surgcon Cuilty of Malpractice, §§ 1043-1044 

3. Private Insurers, § 1045 

Suh-Analysis 

JJX. PROCEEDINGS TO SECURE OOMPENSATION—Continued 
N. Review —Continued 

14. Determination and Disposition of Proceeding —p 12 
§ 782. In general—12 

783. Affirmance—p 16 

784. Modification—^p 17 

785. Reversal—p 19 

786. Annulment and setting aside of award—^p 20 

787. Dismissal or nonsuit—^p 22 

788. Remand—p 23 

789. Judgment or decree—p 34 

790. Further proceedings before board, commission, or trial court—37 

791. Rehearing—^p 42 

792. Successive appeais—^p 43 

15. Proceedings for Further Review —^p 43 

§ 793. Nature and form of remedy—^p 43 

794. Jurisdiction—p 45 

795. Decisions reviewable—^p 46 

796. Right of review—^p 50 

797. Presentation and reservation below of grounds for review—^p 52 

798. Parties—^p 60 

799. Taking and perfecting proceedings for review—p 60 

800. Assignment of error—65 

801. Record—^p 67 

802. Dismissal of appeal—p 72 

803. Scope and extent of review—^p 73 

804. -Parties entitled to allege error—^p 76 

805. -Presumptions—^p 76 

806. — Discretion of lower court—^p 78 

807. — Questions of law or fact, findings, and verdict—p 79 

808. -Harmless or prejudicial errors—p 98 

809. Determination and disposition of cause—p 103 

810. -Affirmance—p 104 

811. -Modification—^p 105 

812. -Reversal—^p 106 

813. -Remand—^p 107 


See also descriptive word index in the back of this Volume 
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101 C.J.S. 


VVORKMEN’S COMPENSATION 

TTTT FBOOEEDINOS TO SEOXniE COMPENSATION—Continued 

N. Rf.view—C ontinued 

15. Procccdings for Furthcr Rcvicw —Continued 

I S 14 . - Xew trial—p 110 

815. Rehcaring—p IIl 

16. Liability on Bond or Sccurity —p 111 
§ 816 (l). In general—p 111 

816 (2). Determination of liability—p 112 

O. CosTS, Expenses, and Attorney’s Fees— p 112 

§ 817. Attorney’s fees—p 112 
818. -Right to—p 112 

S19. -On appeal or proceeding to set aside award—p 116 

820. - Amount—p 120 

821. - Payment; conunutation—p 128 

822. -Lien—p 130 

823. Costs—p 132 

824. -On appeal—p 135 

825. Expenses—^p 139 

yg PAYMENT OP COMPENSATION AND ENFORCEMENT OF AWARD—p 140 

A. Payment —p 140 

I 826. -In general—p 140 

827. -Liability of several employers of employee—p 141 

828. -Liability of successive employers and Insurance carriers—p 141 

829. To whom pajTnent made—^p 141 

830. Apportionment of pa>Tnent—^p 144 

831. Deductions and offsets—^p 144 

832. Compromise—p 144 

833. Accord and satisfaction—^p 144 

834. Altemative award of employment or compensation—p 143 

835. Recovery back—^p 145 

B. Enforcement— p 146 

§ 836. In general—p 146 

837. Payment from speciai funds—^p 147 

838. Enforcement against estate of deceased employer—^p 165 

839. Enforcement on insolvency of employer or insurer—p 165 

840. Priorities—^p 166 

841. Commutation of award—^p 166 

842. Maturing periodical payments on default—^p 168 

843. Aetion by state against noncomplying employer—p 171 

844. Aetion on award—^p 172 

845. Judgment on award—p 174 

846. Exeeutions—^p 177 

847. Interest—^p 179 

848. Penalty—^p 182 

yyr mCREASE, DIMINUTION, TEEMENATION, OR REINSTATEMENT OP 
COMPENSATION—p 187 

A. Awards Generally —^p 187 

1. Adjustment or Termination of Compensation —^p 187 
§ 849. In general—p 187 

850. Statutory regulation—p 187 

851. Awards, orders, or findings which may be altered or set aside—p 192 

See also descriptive word index in the badk of this Volume 

6 



101 C.J.S. WORKMEN’S COMPENSATION 

Z2L INCBEASE, DmnnJTION, TEKMINATION. OR BEINSTATEMENT OF 
OOMFFNSATIOH—Continued 

A. Awards Gexerally—C ontinued 

1. Adjiistment or Termination of Compensation —Continued 
§ 852. Scope and extent of power—^p 197 

853. Conclusiveness of original award or judgment—p 200 

854. Necessity and sufficiency of grounds—p 208 

855. Nature and form of proceedings—p 231 

856. Time for application and limitations—^p 233 

857. Conditions precedent; notice—^p 248 

858. Persons entitled to apply and parties to application—^p 249 

859. Pleading—-p 251 

860. Evidence—p 256 

861. Dismissal before hearing—^p 274 

862. Hearing or trial—^p 274 

863. - Notice—^p 275 

864. - Scope and extent of inquiry—^p 276 

865. - Production and reception of evidence—^p 277 

866. - Questions of law or fact—p 279 

867. -Findings—^p 280 

868. Stay of proceedings—^p 282 

869. Determination or award—p 283 

870. -Conformity to petition or application—^p 283 

871. -Conformity to evidence and findings—p 284 

872. -Form and contents—^p 284 

873. -Relief granted—p 285 

874. -Conclusiveness and effect—^p 289 

875. Rehearing—^p 290 

876. Suspension of order—^p 292 

877. Review—^p 292 ‘ 

878. -Jurisdiction—^p 294 

879. — Decisions and orders reviewable—^p 294 

880. -Presentation and reservation below of grounds for review—^p 296 

881. -Time for taking and perfecting proceeding for review—^p 297 

882. -Record—^p 297 

883. -Dismissal—^p 298 

884. -Evidence and matters considered—^p 298 

885. -Presumptions—^p 299 

886. -Matters of discretion—^p 299 

887. -Questions of fact and sufficiency of evidence—^p 300 

888. -Harmiess error—^p 303 

889. -Trial de novo—p 303 

890. -Determination and disposition—^p 304 

2. Reinstatement —^p 306 

§ 891. Power to reinstate—^p306 

892. Conclusiveness of former decision terminating compensation—^p 307 

893. Time for application—^p 307 

894. Relief granted—^p 307 

895. Review—p 308 

B. Agreements and Settlements—^ p 308 

§ 896. Right and power to modify or set aside—^p 308 
897. - Conclusiveness of original claim or award—^p 312 
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WORKMEN^S COMPENSATION 

xn. iNoaBASE, DnmronoN, tbrmination, or beinstatemi!NT of coaiFENSATioir 

—Continucd 

B. Agreements and Settlements —Continued 

§ 898. - Vv hat agreements or settlements are reviev/able—p 313 

S99. -Etiect of satisfaction, reccipt, or release—p 316 

9f)(). - EtYect of naturo of disabilitj*—p 31S 

9()1. Persons entitiod to rclief—p 319 
9(12, Jurisdiction—p 320 

903. Xature and form of proceedings—p 321 

904. Time for application and limitations—^p 322 

905. Conclitions preccdent—p 327 

906. Application—p 328 

907. Evidence—^p 329 

908. Hcaring or trial—p 335 

909. Rchearing—p 340 

910. Review—p 341 

911. Reinstatement of agreement—^p 343 

912. Waiver of payments under agreement—^p 346 

ZXZL OFIXNSBS AND PBNALTIES--^ 

§ 913. Offenses and responsibility therefor—p 346 
914. Enforcement—p 348 

XXnL EMPLOYER’S REPORT OF ACCIDENT AND NOTICE OF DEATH TO 
BENEFIOIARIES—p 349 

§ 915. Report of accidents—^p 349 
916. Notice of death to beneficiaries—p 351 

XXIV. EFFECT OF AOT ON OTHER STATUTOEY OR COMMON-LAW RIGHTS OF ACTION AND 
DEFENSES—p 351 

A. In General —^p 351 

§ 917. General statement—p 351 

B. Between Employee and Employer —354 

1. Exclusivencss of Remedies Afforded hy Acts —p 354 
§ 918. In general —p 354 

919. Matters not within scope of acts—371 

920. -Employments not within act—372 

921. -Employers not within act—373 

922. -Employees and persons injured not within act—373 

923. -Injuries not within act—374 

924. -Diseases not within act—^p 376 

925. -Failure to comply with lawfui requirements—378 

926. -WillfuI or deliberate act or negligence—p 379 

927. - Gross negligence—382 

928. -Failure to install or maintain safety appHances—382 

929. -Violation of safety regulations—383 

930. -Violation of child labor laws—383 

931. On rejection of act—^p 385 

932. Failure to comply with act—387 

933. Failure to provide Insurance or secure compensation—^p 387 

934. Failure to give notice—p 390 

935. Failure to pay compensation —391 
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101 C.J.S- WORKMEN^S COMPENSATION 

XXIV. EFFECT OF AOT ON OTHER STATUTORT OB COMMON-LAW EiaHTS OF AOTION ANE 
DEFENSES—Continued 

B. Between Employee and EiiPLOYEn—Continued 

2. Election and Waiver —392 
§ 936. In general—392 

937. Right of infant to sue at law after election to take compensation under stat¬ 
ute—^p 398 

938. Right to sue statutory employer at law after election to take compensation 

from real employer—^p 399 

3. Abrogation of Defenses —^p 399 
§ 939. In general—^p 399 

940. Contributory negligence—^p 401 

941. Assumption of risk—^p 405 

942. Negligence of fellow servant—^p 409 

943. Negligence of person whose duty is prescribed by statute—^p 411 

4. Other Matters Affeciing Right or Extent of Recovery —^p 411 
§ 944. Negligence of employer as essential to recovery—^p 411 

945. Willful act or misconduct of employee—415 

946. Limitation of recovery or measure of damages—^p 416 

5. Procedure —^p 417 

§ 947. In general—^p 417 

948. Pleading—p 418 

949. -Declaration, petition, or complaint—^p 418 

950. -Plea, answer, or affidavit of defense—^p 421 

951. -Reply—^p 422 

952. -Amendments and supplemental pleadings—^p 422 

953. — Demurrer or exception—^p 423 

954. -Issues, proof, and variance—^p 423 

955. Evidence—^p 424 

956. -Presumptions and burden of proof—p 424 

957. -Admissibility—^p 427 

958. -Weight and sufficiency—^p 428 

959. Trial—p429 

960. -Questions of law and fact—p 429 

961. -Instructions—^p 431 

962. -Verdict, findings and conclusions—^p 431 

963. Review—^p 432 

C. Action by Third Person Against Employer—- p 434 

l. Action for Death by Wrongful Act —434 
§ 964. In general—^p 434 

965. Action by, or for benefit of, person not entitied to compensation—^p 437 

966. Employei^s nonacceptance of, or noncompliance with, act—p 438 

967. Death from cause or occurrence not within act or specifically excepted—p 438 

968. Death resulting from willful act or omission or gross negligence—^p 439 

969. Option, election, waiver, or estoppel—^p 440 

970. Necessity for tort chargeable to employer—p 442 

971. Contributory negligence—^p 442 

972. Assumption of risk—^p 442 

973.. Negligence of fellow servant—^p 443 

974. Effect of award, judgment, or finding in compensation proceeding—p 443 

975. Procedure-"p 444 
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WORKMEN’S COMPENSATION 101 C.J.S. 

XZIV. EFFECT OF AOT OK OTEER STATUTOBY OB COMMON-LAW BIGHTS OF ACTION AUD 
DEFEKSES—Continued 

C. Action by Third Person’ Agaixst Employer— Continued 

1. ction for Dcath by f{ "rongful Aci —Continued 

§ 976. - Pleading—445 

977. — Evidence—p 448 

978. -Trial, judgmcnt, and review—p 450 

2. Othcr Aciions —p 451 

§ 979. Aetion by parent for injury to child—p 451 

980. Aetion by spouse of injured employee—^p 452 

981. Aetion by child of employee—p 454 

982. Misccllaneous actions—^p 454 

D. Action by Employee or Representative Agaixst Third Person—^ p 458 

1. Persons Occasioning Primary Injury —^p 458 

a. RIGHTS AND LIABILITIES GENERALLY —^p 458 
§ 983. In genoral—p 458 

984. Elements of cause or right of action, by employee or dependents; defenses 

—p463 

985. What persons liable as third persons—p 466 

986. Liability of third person dependent on place of injury—^p 484 

b. ELECTION OF REMEDIES —^p 485 

§ 987. In general—p 485 

988. Right or duty to elect under particular provisions—^p 491 

989. Election by particular person in case of death by wrongfui act—^p 496 

990. What constitutes and validity—^p 497 

991. Effect of failure to make election; election or consent as condition precedent 

—p 505 

c. RIGHT OF EMPLOYER OR INSURER TO REMEDY OF EMPLOYEE OR TO REIMBURSEMENT OR 

indemnity; subrogation— p 506 
§ 992. In general—^p 506 

993. Right of insurer to remedy against third person or to reimbursement in gen¬ 

eral—p 509 

994. Nature, and purpose of particular statutory provision—^p 512 

995. Effect on existing right of action and creation of new right—^p 517 

996. What causes of actions or claims transferred, enforceable, or subject of in- 

demnification; transfer of entire cause of action—^p 518 

997. Necessity, sufficiency and validity of claim for compensation—^p 522 

998. Necessity for, and suflSciency of, award of, agreement for, or payment of, com¬ 

pensation—^p 523 

999. Notice to bring action—^p 526 

1000. Notice of bringing action—p 527 

1001. Notice to tort-feasor—^p 527 

1002. Transfer of cause of action or claim effected by statute; necessity for formal 

assignment—p 528 

1003. Exclusive or concurrent right as between employer or insurers and employee 

or dependents to sue and recover—^p 529 

1004. Waiver or loss of right by employer or insurer and failure or refusal to sue 

—p 532 

1005. Settlement or release by employer or insurer—^p 535 

1006. Assignment by employer or insurer—^p 536 

1007. Settlement or release by employee or personal representative—^p 536 
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101 C.J.S. WORKMEN’S COMPENSATION 

XXIV. EFFECT OP AOT ON OTHEE STATUTOET OE OOMMON-LAW EIGHTS OP AOTION AOT 
DEFENSES —Continued 

D. Actiox by Employee or Represextative Agaixst Thtrd Persox— Continued 

1. Pcrson Occasioning Primary Injury —Continued 

C. RIGHT OF EMPLOYER OR IXSXJRER TO REMEDY OF EMPLOYEE OR TO REIMBURSEMEXT 

OR indemxity; sltbrogatiox —Continued 
§ 1008. Who treated as third person or person other than employer—p 538 

1009. Rights of employer or insurer measured by rights of employee or dependents 

—p 540 

1010. Liability of third person; defenses—p 540 

1011. Assignment of cause of action as condition precedent to award of compensa- 

tion—p 545 

d. ACTIOXS AXD PROCEEDIXGS — p 546 
§ 1012. Nature and form of action—^p 546 

1013. Jurisdiction—p 548 

1014. Time to sue, successive actions, and limitations—^p 548 

1015. Parties—^p 558 

1016. -Action in name of employer or insurer—^p 560 

1017. -Action in name of employee, dependents, or personal representative on 

behalf of employer or insurer—^p 562 

1018. — Action in name of state—^p 564 

1019. - Proper and necessary parties—^p 564 

1020. -Joinder—^p 568 

1021. - New parties, intervention, and substitution—^p 570 

1022. Pleading—^p 573 

1023. -Declaration, complaint, or petition—^p 573 

1024. - Plea or answer—^p 579 

1025. -Verification—^p 582 

1026. -Issues, proof, and variance—^p 582 

1027. Evidence—^p 584 

1028. - Presumptions and burden of proof—^p 584 

1029. -Admissibility—^p 587 

1030. -Weight and sufficiency—^p 590 

1031. Trial in general—^p 594 

1032. Questions of law or fact and right to jury trial—^p 596 

1033. Verdict and findings—^p 598 

1034. Judgment and relief—^p 598 

1035. New trial—^p 600 

1036. Appeal and error—^p 600 

c. AMOUNT AND ITEMS OF RECOVERY OR REIMBURSEMENT AND BENEFICIAL INTER- 
ESTS —^p 602 

§ 1037. Amount of recovery in general—^p 602 

1038. -Action by employee, dependents, or personal representative—^p 602 

1039. -Action by or on behalf of employer or insurer—^p 605 

1040. Beneficial interest of employee or dependent—^p 608 

1041. Beneficial interest of employer or insurer—^p 614 

1042. Apportionment and distribution of amount recovered and priorities—^p 622 

2. Physician or Stirgeon GuUty of Malpractice —^p 624 

§ 1043. Rights of employee or his dependents—^p 624 
1044. Rights of employer or insurer as subrogee or transferee—p 627 

3. Private Insurers —^p 628 

§ 1045. Rights and liabilities—^p 628 

See also descriptive word index in the back of this Volume 
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§ 782 WORKMEN’S COMPENSATION 101 C.J.3. 

STX. PROOEEDINOS TO SEOURE COHFEITSATION—Contiuued 
N. REVIEW—Continued 

14. Dktermination* and Disposition of Procceding 


§ 782. In General 

a. Administrative review 

b. Judicial rcviow 

a. Administrative Review 

On appeal to the full board or commission. it may 
affirm, reverse, modify, or adopt the decision of the hcar- 
ing officer. 

Ordinarily, the hearing officcr, examiner, rcferce, 
or single member of the board or commission is re- 
garded as a mere agent of the eompeiisation board 
or commission,23 and no appeal to the courts lies 
from the award of the referee or hearing officer, but 
only from the determination of the board.^** The 
setting aside of the board's order does not rein- 
state the order of the hearing cfficer.25 

On appeal to the full board or commission, it may 
affirm. reverse, modify, or adopt the decision of 
the hearing officer,-^ and may substitute its own 
findings for those of the singie member or referee, 


» may reverse such findirxgs,^^ and may make such 
; award as the facts found by it require,^® without 
taking additional testimony or evidence,^® or hold- 
ing a new hearing.^^ but where this is done the 
board must do so formally, ma!:ing distinet findings 
of fact.2- \\*here the board reverses the referee’s 
finding of lack of jurisdiction, it should afford the 
employer an opportunity to cross-examine before 
determining the case on the merits.^3 

In the absence of statutory authority the indus- 
trial board cannot set aside findings of an arbitra- 
tion board^* or referee.^^ An award by an arbitra- 
tion board may be modified on appeal to the full 
board given the power of review where the act 
evidently contemplates a trial de novo on appeal.^® 

As a gcneral nile, the determination by the full 
board supersedes the decision of the hearing officer, 
referee, or singie member, and it has been held 
that, on appeal to the board, it is its duty to make 
a new and independent order or award.^^ Under 


23. Pa.—Romansky v. Locust Coal; 
Cq„ Com.Pl., 47 Sch.Leff.Rec. lOS— 
Heady v. Miners Journal Xewspa- 
per Co., Com.Pl,, 42 Sch.Leff.Hec. 
110 . 

24. Ky.—Spencer v. Chavies Coal 
Co.. 132 S.W.2d 746, 2S0 Ky. 152. 

25. Okl.—^Adams v. City of Anadar- 
ko, 210 P.2d 151, 202 Okl. 72. 

26. Ga.—Cleveland-Oconee Lumber 
Ca V. Anderson. 178 S.R 753, 50 
Ga.App. 613. 

Maas.—Woznlak's Case, 13 X.E.2d 297, 

Masa 471 

Mich.—Winff v. Aten. 25 X.W.2d 561, 
316 Mlch. 365. 

K.Y.—^Lampman v. Leonard Hospi- 
tal 116 N.T.S.2d 826. 280 App.DIv. 
1028. 

N.C.—Ruth V. Caroiina Cleaners, 174 
SJEl 445, 206 N.C. 640. 

Okl.—Flsehbacli A Moore of Tez. v. 
State Indus. Commission, 203 P.2d 
422, 201 Okl. 170. 

Pa.—Christe t. Erlacher, Com.Pl., 
33 Berka Co, 205—^Uazzaccaro v. 
Jermsm-Green Coal Co., Com.PL. 45 
L<iek.Jur. 18, aArmed 36 A.2d 828. 
154 Pa.Sup«r. 818—^Mlttrick v. Glen 
Alden CcMal Co., Com.Pl., 38 LuaLeg. 
R«g. 245—Sfaemanchick v. M. 6b S. 
Coal Co., ComJPl., 46 SclLLeff.Bec. 
56, appeal quashed 74 A.2d 764, 167 
PaJBuper. 350. 

Waidu—Nelson ▼. Department of La¬ 
bor and Znduatrles, 115 P.2d 1014, 
t Wa8li.2d 621, 


W. Va.—Turner v. State Compensa- 
tion Com*r, 17 aE.2d 617, 123 W. 
Va. 673. 

Wis.—Milwaukee County v. Industri- 
al Commission, 272 X.W. 46, 224 
Wis. 302. 

Power to ‘teodify^ award is power 
to change award, thus, to increase as 
well as to reduce it. 

Iowa.^-Jarman v. Collins-Hill Lum¬ 
ber & Coal Co., 286 X.W. 526. 226 
lowa 1247. 

XaduclBg settleioent 
Board may not set aside an award 
for sole purpose of Inducing a set- 
I tlement by parties. 

X. T.—Milier v. Llsk Mfg. Co., 30 X. 

! T.S.2d 857. 263 App.Div. 772. 

27. Cal.—Evans v. Industrial Acc. 

! Commission. 162 P.2d 488. 71 C.A. 

2d 244. 

Mass.—^Minns* Case. 190 N.B. 843. 
286 Mass. 459. 

Pa.—^Waslin v. Conlon Coal Co., 62 
A.2d 120, 163 Pa.Super. 368—^Bar- 
ton V. Pittsburffh Coal Co., 173 A. 
678, 113 PaSuper. 454. 

71 C.J. p 1360 note 19. 

88. Pa.—^Flllman v. Wolfa 100 Pa 
Super. 306. 

71 C.J. p 1360 note 20. 

28. Pa—Calderwood v. Consolidated 
Lumber A Supply Co., 91 PaSuper. 

I 188. 

laa Cal.—^Evans v. Industrial Acc. 
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Commission. 162 P.2d 488, 71 C.A. 
2d 344. 

Pa.—Sames v. Borough of Perkasie. 
lOO PaSuper. 402. 

31. Pa.—Calderwood v. Consolidated 
Lumber & Supply Co., 91 Pa.Super. 
189. 

32. Pa—Johnson v. State Work- 
men's Insurance, 100 Pa.Super. 12. 

33. N.T.—Commissioner of Taxation 
and Finance v. Oceanic Service 
Corp., 97 N.T.S.2d 401, 276 App. 
Div. 725. 

34. Mich.—^Jones v. St. Joseph Iron 
Works, 180 N.W. 374, 212 Mich. 
174. 

35. Peu—Johnson v. State Work- 
men’s Insurance 100 PaSuper. 12 . 

36. Mich.—^Margenoviteh v. Newport 
Mining Co., 181 N.W. 994, 213 Mich. 
272. 

87. Ind.—^Russell v. Johnson, 46 N. 

E.2d 219, 220 Ind. 649. 

Ky.—Cornett v. Fordson Coal Co., 32 
S.W.2d 984, 236 ICy. 209. 

Mass.—^Brewer*s Case, 138 N.E.2d 354 
—Khachadoorlan*s Case, 110 N.E. 
2d 115, 329 Mass. 625—McLean's 
Case, 80 N.E.2d 40, 323 Mass. 35— 
In re Spalla'8 Case, 69 N.E.2d 665, 
320 Masa 416. 

W.Va—Vento v. State Compensa- 
tlon Com*r, 44 S.E.2d 626. 130 W. 
Va 577. 

aa OkL—Edmonds v. Skelly Oli Co., 
231 P.2d 360, 204 OkL 471. 
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somc statutes, it is provided that the review of an \ 
award shall not affect money previously paid.^® The 
board may alter the award in favor of a nonappeal- 
ing party.*^® 

In the absence of anything in the statute giving i 
it such authority, the board or commission is with- \ 
out the power to remand on reviewing the award ! 
of an arbitrator^i or one of its menibers,^^ it i 
is ordinarily held that the board may remand tfie i 
matter for further proceedings by the hearing of- 
ficcr.^3 It has been indicated that the board may 
not make a finding as to a matter not determined by 
the referee or hearing officer, but must remand as 
to such matter.^^ An application to the commis¬ 
sion for remand of a case to the trial commissioner 
for further testimony should be supported by some 
showing as to the nature and materiality of such 
testimony and as to why it could not be, or was not, 
produced and where not so supported, the denial 
of a request to remand is not erroneous.'*® On re¬ 
mand, further proceedings must be in compliance 
with the mandate of the board.^^ 


Where the act provides for review by a board and 
requires concurrence of a majority thereof, the de- 
cision must fili the statutory requirements,'*® Un¬ 
der some statutes, it is provided that only those 
membcrs of the board who participate in the hear¬ 
ing of the appeal may participate in the making of 
the decision;^® and a board member who heard 
the case but did not participate in the hearing of the 
appeal may not participate in the board*s determina- 
tion of the appeal.®® A majority of the members of 
the board are sufficient to hear an appeal,and a 
decision may be rendered by a majority of those 
participating in the hearing of the appeal,®^ 

According to some authorities, the order of the 
hearing officer is affinned where the board is equal- 
ly divided;®^ but other authorities hold that in 
such case there is no award or decision, and the 
matter remains undetermined.®^ The denial of a 
petition for re\’iew is, in substance, an affirmance.®® 
On affirmance the finding of the single member must 
be taken as that of the board.®® 

The language of the board’s order is immaterial 


39. N.C.—Green v. Briley, 87 S.B.2d 
213, 242 N.C. 196. 

SivGU claiauuits 

Where death benellts were paid in 
«ood falth by employer to decedenfs 
mother after a hearing on her claim 
at whlch it was judicially deter¬ 
mined that she was next of kin en- 
titled to all benefits, Industrial com- 
mission properly denled claim by 
decedentes wlfe, who had been sepa- 
rated from decedent more than flve 
months before his death but who 
knew where he was living and who 
had failed to make inquiry as to his 
whereabouts for more than a year 
after their separation, but industrial 
commission did not have jurisdic- 
tion to grant relief to wife agalnst 
decedentes mother. 

N.C.—Green v. Briley, supra. 

40. Ga.—^Burel v. Liberty Mut. Ins. 
Co., 193 S.E. 791, 56 Ga.App. 716. 

lowa.—^Jarman v. Collins-HiU Lum- 
ber & Coal Co., 286 N.W. 626, 226 
lowa 1247. 

41. 111.—Garden City Foundry Co. 
V. Industrial Commission, 138 N.E. 
122, 307 IlL 76. 

71 C.J. p 1355 note 40. 

42. Ga.—^Home Acc. Ins. Co. v. Wil¬ 
liams, 126 SJS. 868, 33 GaA.pp. 540. 

43. Fla.—^Pt. Plerce Growers Ass*n 
V. Storey, 21 So.2d 451, 156 Fla. 
769. 

Ind.—^Inland Steel Ca v. Fries, 49 N. 

B.2d 382, 114 Ind.App. 119. 

Mich.—Smith v. Wilson Foundry & 
Blachlne Co., 296 N.W. 654, 296 
Mich. 484. 

OkL—Shell Pipe Line Corp, v. New- 
man, 278 P.2d 238. 


Pa.—^Messer v. Reading Co., 18 A.2d 
76, 143 Pa.Super. 240—Conley v, 
Allegheny County, 188 A. 385, 124 
Pa.Super. 303. 

Viti V. Conlon Coal Co., Com.Pl., 
37 Luz.Leg.Beg. 203. 

W.Va.—^Httdson v. State Compenaa- 
tion Commissioner, 5 S.B.2d 108, 
121 W.Va. 461—Glenn v. State Com- 
pensation Commissioner, 189 S.B. 
705, 118 W.Va. 203. 

Ntunber of witnesses 
Section of workmenes compensation 
act llmiting each party to two medi- 
cal expert witnesses, where evidence 
of addltional witnesses would be 
cumulative, Umits proceedings prior 
to flnal order, and where final order 
of trial commissioner denylng an 
award has been vacated by industrial 
commission en banc and cause re- 
manded, trial commissioner thereaft- 
er conducting proceeding may con- 
sider any addltional evidence neces- 
sary in order to determine question 
presented. 

Okl.—Shell Pipe Line Corp. v. New- 
man, 278 P.2d 238. 

44. W.Va.—Vento v. State Compen¬ 
sation Com*r, 44 SJBl2d 626, 130 W. 
Va. 677. 

45. Okl.—Skaggs v. Bennett Van & 
Storage, 226 P.2d 419, 204 Okl. 32. 

46. Okl.—Skaggs v. Bennett Van & 
Storage, supra. 

47- Okl.—^Bristow v. State Indus. 

Commission of OkL, $17 P.2d 237. 
W.Va,—Nicely v. State Compensation 
Com»r, 32 S,E.2d 281, 127 W.Va. 
249. 


48. Mass.—Beminger v. Chelsea 
Clock Co., 147 N.E. 897, 253 Mass. 
52. 

71 C.J. p 1360 note 26. 

Signing of award 

Statutes do not require three mem¬ 
bers of compensation commission to 
sign award made on review. 

Mo.—^Beck V. Kansas City Public 
Service Co., App., 48 S.W,2d 213. 

49. Okl.—Special Indem. Fund v. 
Taylor, 188 P.2d 866, 199 OkL 671. 

5a Okl.—Special Indem. Fund v. 
Taylor, supra. 

51. Okl.—Special Indem. Fund v. 
Taylor, supra. 

52. Okl.—Special Indem. Fund v. 
Taylor, supra—^Brown & Root v. 
Dunkelberger, 163 P.2d lOlS, 196 
OkL 116—Burba v. State Indus. 
Commission, 157 P.2d 199, 195 OkL 
344. 

53. Minn.—^Fenland v. City of St 
Paul, 9 N.W.2d 349, 215 Minn. 94— 
Nelson v. Creamery Package Mfg. 
Co., 9 N.W.2d 320, 216 Minn. 25— 
Barlau v. Minneapolls-Moline Pow¬ 
er Implement Co., 9 N.W.2d 6, 214 
Minn. 564. 

64. Okl.—Special Indem. Fund v. 
Frapp, 180 P.2d 134, 198 Okl. 503— 
Higgs V. State Indus. Commission, 
170 P.2d 240, 197 Okl. 281. 

Wis.—State v. Industrial Commis¬ 
sion, 289 N.W. 769, 283 Wis. 46L 

55. S.D.—^Peterson v. John Morrell 
& Co., 267 N.W. 227, 64 S.D. 425. 

56. Mass.—Bums* Case^ 166 N.BL 
670, 266 Mass. 516. 
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as long as its intcntion is clcar.^^ Under some stat- 
utes, the ilt-ci^ion nf the board or commission nced 
not speci fy any detail<i,^® nor necd it contain any 
findings.^^^ An urder of the board rcciting its ap- 
proval of the decision of the hearing otheer, referee, 
or singlc member is a siifiicient disposition of the 
case.^^ However, iinder other statutes, the board i 
is required to render a written decision containing ' 
its findings of fact and conclusions of law.si Where i 
the board makes its own findings, it is not required j 
to specify its acceptancc or rejection of particular } 
findings by the referce.®- 

Where the board entertains an appeal, it ncces- 
sarily holds that it is timely.®^ The board shouid 
comply with such restrictions with respeet to the } 
time to dispose of the appeal as may be imposed by 
statute.®^ 

Under some statutes there is no provision for 


reconsideration by the board after it renders a final 
dccisii.in,*^^ although it is usually hcld that the board 
may withdraw or change its order prior to the ex- 
piration of the time to appeal,®® but not thereafter.®^ 
The granting of a rehearing for the purpose of in- 
troducing additioiial evidence rests in the board s 

diserttion.®^ 

b. Judicial Beview 

Except as restricted by statute, the coupt, on revlcw 
of a compensation proceeding, may make such order as 
Justice requires. 

Except as limited and restricted by the acts®® 
which, in some jurisdictions, have been held to limit 
the action of the court to affirmance or annulment 
of the awardj® on review of an award, the court 
may be authorized to make such orders with respeet 
thereto as justice may require,"*^ or which the com- 


57, Okl.—Crockett v. J & J Min. Co.. 

242 P.2d 133, 206 Okl. 177. 

Order beld sattcieait 
Okl.—Crockett v. J & J Min. Co.. su¬ 
pra. 

68. Ga.—Southeaatern Express Co. v. 
Edmondson, 119 S.E. 39, 30 Ga.App. 
697, 

Mass.—Paterno’s Case. 165 N.E. 391. 
266 Mass. 323. 

59. Okl,—Capshaw v. LAWson. 149 
P.2d 333. 194 Okl. 237. 

ea Ga.—Roberson v. Lumbermen's 
Mut. Cas. Co.. $9 S.E.2d 270. 92 Ga. 
App. 572. 

Ky.—^Webb v. Mont^omery Ward & 
Co., 197 S.W.2d 90. 303 Ky. 152. 
BoatbM approval by workmen*s 
compensation board of referee*s 
award granting compensation for to- 
tal and permanent disability with- 
out intention to make it a flnal award 
of full board did not constitute a 
final disposition of case subject only 
to appeal to Circuit court so as to 
preclude review by full board on mo- 
tion of employer, 

Ky.—^Walker v. Lebanon Stone Co., 
229 S.W.2d 163, 312 Ky. 624. 

Colo.—O. P. Skaggs Co. ▼. Nix- 
on. 50 P.2d 55. 97 Colo. 314—U. S. 
Fidelity & Guaranty Co. v, Indus- 
trial Commission of Colorado, 45 
P.2d 895. 96 Colo. 571. 

R. I.—Cairo v. Sayles Pinlshing 
Planta, llf A.2d 188. 

S. C.—^Brown v. C. G. Qunter, Inc-, 
«9 8.£X2d 596. 221 S.C. 189. 

Whare award is afilmad, a new de- 

cree or award need not be entered. 
R.I.--*Cairo v. Sayles Finisbing 
Plants, 116 A.2d 188. 

es. Mo.—Oertel v. John D. Streett A 
Co.. App., 285 8.W.2d 87. 


Inc., 166 X.T.S.2d 876, 4 A.D.2d 
920. 

64. Wls.—^Milwaukee County v. In- 
dustrlal Commission. 272 X.W. 46. 
224 Wia. 302. 

Statute as direetory 
Fallure of industrial commission 
to act on petition for review of ex- 
aminer*s findings and orders withln 
ten days of filing of petition as re¬ 
quired by statute was not Jurisdic- 
tional, and commission could there- 
after act on petition, since statute 
was merely "directory.” 

Wls,—State V. Industrial Commis¬ 
sion. 289 N.W. 769, 233 Wis. 461. 

65. Mich.—Guss v. Ford Motor Co., 
265 N.W. 615, 275 Mich. 30. 

Mo.—^Lewis V. Kansas Explorations. 
187 S.W.2d 524, 238 Mo.App. 697. 

ee. Ind.—^Mace v. Ertel Mach. Co., 
27 NJE3.2d 85, 910, 108 Ind.App. 301. 
Wash.—^Wiles v. Department of La¬ 
bor and Industries of State, 209 P. 
2d 462. 34 Wash.2d 714. 

67. Pa.—^Kempoviez v. Glen Alden 
Coal Co., Com.Pl., 32 Luz.Leg.Reg. 
110 . 

68. Mass.—Gramolinfs Case. 101 N. 
K2d 750, 328 Mass. 86. 

69. U.S.—^Associated Indemnity Cor¬ 
poration V. Marshall, C.C.A,Or., 71 
F.2d 235. 

S.D.—^Montange v. C. A. Wagner 
Const. Co., 278 N.W. 176, 66 S.D. 
48. 

Power Ifanited by statatozy pxovl- 

SiOBS 

Power of Circuit court is limited 
by statutory provisions, which au- 
thorize such court, on review by 
writ of certiorari, to confirm or set 
aside decision and. if it is set aaide. 
to enter decree Justified by facts and 
required by law or remand cause to 
commission for further proceedings. 

14 


III.—Thompson v. Industrial Com¬ 
mission, 37 X.E.2d 350, 377 111. 687. 

7a Utah.—^Buckingham Transp. Co. 
V. Industrial Commission, 72 P.2d 
1077, 93 Utah 342—Continental 

Casualty Co. v. Industrial Commis¬ 
sion, 221 P. 852, 63 Utah 69. 

Wis.—Rhlnelander Paper Co. v. In¬ 
dustrial Commission. 258 N.W. 384, 
216 Wis. 623. 

2>l8po8ltiO]i. in smninary manner 
Ky.—^Phll Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 181 Ky. 262, 13 
A.L.R. 524. 

60 C.J. p 1011 note 27 [a]. 

71. U.S.—^Merritt v. American Mut. 
Liability Ins. Co., C.C.A.Tex.. 67 
F.2d 777. 

Fla.—Florence Citrus Growers Ass’n 
V. Parrlsh, 36 So.2d 369, 160 Fla. 
685—Cone Bros. Contracting Co. 
V. Allbrook. 16 So.3d 61, 153 Fla. 
829. 

111.—Swlft & Co. V. Industrial Com¬ 
mission, 44 N.E.2d 842, 381 111. 77. 
La.—^Woodfln v. Paul, Rlce & Levy, 
Inc., App., 53 So.2d 299. 

Okl.—Rodriquez v, Utilities Engi- 
neering & Const., 281 P.2d 946— 
Allison V. Bareco OU Co., 225 P.2d 
167, 203 OkL 615. 

71 aj. p 1351 note 30. 

Sapervisozy Jnzisdiotion 
Where compensation case was be- 
fore supreme court under its super- 
vlsory jurisdiction, it could make 
any disposition of it permitted by 
law. 

La.— Wade v. Calcasieu Paper Co., 
86 So.2d 540, 229 La. 702. 

Basio Jnstioe and common honesty 
require that reviewlng court be fair 
to both employee and employer in 
workmen's compensation cases. 

Cal.—Mercer-Praser Co. v. Industri¬ 
al Acc. Commission, 251 P.2d 955, 
40 C.2d 102. 


63. N.Y.—Cray ▼. Williams Press, 
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mission should have niade.'^^ 

As discussed in detaii infra §§ 783-/89, the re- 
viewing court may affirm, modify, reverse, anntil, 
or set aside the award or decision, dismiss the case, 
remand the matter, or enter final judgmentJ^ The 
court, on review of an award, may, on a confession 
of error, reverse, vacate, or modify the award 
The only function of the reviewing court is, it has 
been said, to determine what kind of decree should 
be entered on a decision by the boardJ® 

Xo action on review is proper where no appeal 
is takenJ® The reviewing court may not act against 
one not a party to the appeal.^7 Where the inter- 
ests of the parties are independent, re ver sal as to 
the parties appealing does not necessitate reversal 
as to the parties not appealing.'^* 

Matters not raised or decided below are not to 
be decided by the reviewing court.^^ The court 
may not determine the case on the merits where 
the compensation authorities have not done so.^o 
On review of a finding of the commission that it had 
no jurisdiction because the injury did not appear 
to have been received in the course of employment, 
the court cannot determine the extent of disability^i 
•or amount of compensation^^ under a statute pro- 
viding that the court, having determined the em- 


ployee’s right to compensation, shall certi fy such 
finding or verdict to the commission which will or- 
der payment of compensation in the manner pro- 
vided by the act. On appeal from an order of the 
commission refusing to reopen the case, the court 
should confine itself to determining whether the case 
should be reopened.*^ 

The court on review cannot require the employer 
to supply, or the employee to submit to, an opera- 
tion.s** The maxim “de minimus non curat lex" 
has been applied on re^dew of compensation pro- 
ceedings.^® 

Where testimony taken on reconsideration after 
appeal from the first award of the commission has 
no bearing on the pivotal point in the case, the ap¬ 
peal from the first award may be considered al- 
though there is no appeal from the award made on 
reconsideration.8® Where a decision of a commis¬ 
sion is reversed and remanded, and no appeal is tak¬ 
en from the order within the time allowed for such 
appeal, it cannot be reviewed on appeal from a de¬ 
cision of the commission made after remand.^^ 

Thne for decision. A decision of the reviewing 
court will not be delayed merely because a higher 
court may, in compensation cases pending before it, 
modify a conclusion previously announced by it and 
reach a conclusion more favorable to a party.^s 


■72, OkL— ScrusSTS Bros. & Bili Ga- 
rage v. State Industrial Commis¬ 
sion, 221 P. 470, 94 Okl. 187, 

73. U.S.—^Tellow Cab Transit Co. v. 
Overcash, C.C.A.M 0 ., 133 F.2d 228. 

Pia.—^Plorence Citrus Growers Ass'n 
V. Parrish, 36 So.2d 369, 160 Fla. 
685. 

111.—Weymer v. Industrial Commis¬ 
sion, 88 N.B.2d 841, 404 111. 271. 

Kan.—^Employers' Liability Assur. 
Corp. V. Matlock, 98 P.2d 456, 151 
Kan. 293, 127 A.L.R. 461. 

Mo.—^Wood V. Wagner Elee. Corp., 
App., 192 S.W.2d 579, Quashed in 
part on other grounds 197 S.W.2d 
647, 355 Mo. 670—CaldweU v. Mel- 
boume Hotel Co., App., 116 S.W.2d 
232, opinion quashed on other 
grounds State ex rei. Melbourne 
Hotel Co. V. Hostetter, 126 S.W.2d 
1189, 344 Mo. 472. 

N.J.—Schaible v. Champenois & Co., 
37 A.2d 193, 131 N.J.Law 436, af- 
firmed 40 A.2d 626, 132 N.J.Liaw 
417. 

ECere ozitloism 

District court of appeal may an¬ 
nui or aflarm award of industrial ac- 

•cident commission, but has no pow- 

er merely to criticize it. 

CaL—^Western Pac. R. Co. v. Indus¬ 
trial Accident Commission, 61 P. 
2d 469, 17 C.A.2d 119. j 

74, Okl.—Osage Coal & Mining Co. | 


V. Sassetti, 265 P. 766, 130 Okl. 
127. 

75. Mass.—Walsh's Case, 183 N.R 
421, 281 Mass. 228—^D1 Glovannrs 
Case, 151 N.E. 91, 255 Mass. 241. 

78. Hawaii—^De Grace v. Toung, 27 
Hawaii 476. 

77. La,—^Belaire v. Elder, App., 49 
So.2d 508. 

78. Okl.—^Rlppee v. Rippee, 279 P.2d 
944. 

Tex.—^Federal Underwriters Ex- 
change v. Hinkle, Civ.App., 167 S. 

W. 2d 307, error refused. 

79. Ariz.—^Ujevich v. Inspiratlon 
Consol. Copper Co., 33 P.2d 699, 44 
Ariz. 16. 

Conn.—Blanton v. Wheeler & Howes 
Co., 99 A. 494, 91 Conn. 226, Ann. 
Cas,1918B 747. 

Ind.—Stinson v. Fisher, 5 N.B.2d 
670, 103 IndALpp. 136. 

N.Y,—Wood V. Queen City Neon 
Sign Co., 121 N.Y.S.2d 888, 282 
App.Dlv. 106—Culver v. Sevilla 
Home for Children, 40 N.Y.S.2d 
184, 266 App.Dlv. 705, appeal de- 
nled 41 N.Y.S.2d 967, 266 App.Blv. 
760. 

R.I.—Botelho V. J. H, Tredennick, 
Znc., 12 A.2d 282, 64 R.I. 326. 

Wash.—Powers v. Department of La¬ 
bor and Industries, 30 P.2d 983, 177 
Wash. 21. 


W.Va.—^Henley v. State Compensa¬ 
tion Com^r, 38 S.E.2d 380, 129 W. 
Va. 16—^Billings v. State Compen¬ 
sation Com’r, 16 S.E.2d 804, 123 W. 
Va. 498. 

80. Wash,—^Baker v. Department of 
Ijabor and Industries, 42 P.2d 13, 
181 Wash. 85. 

81. Ohio.—^Fisher Body Co. v, Che- 
fle, 171 N.B. 31, 122 Ohio St. 142. 

82. Ohio.—^Fisher Body Co. v. Che- 
fle, supra. 

83. Md.—R. N. McCulloh & Co. v. 
Restivo, 136 A. 64, 152 Md. 60. 

84. Tex.—Texas Employers* Ins. 

Ass'n V. Tally, 125 S.W.2d 544, 132 
Tex. 547—Tally v. Texas Employ- 
ers* Ins. Ass'n, 102 S.W.2d 180, 129 
Tex. 134. 

Great Am. Indem. Co. v. Gravell, 
Civ.App., 297 S.W.2d 371—Federal 
Underwriters Exchange v. Bobbitt, 
Civ.App.. 125 S.W.2d 1084. 

85. La.—Mltchell v. Littlejohn 
Transp. Co., App., 10 So.2d 651— 
Lomas v. J. A. Bentley Lumber 
Co., App., 182 So. 377. 

86. N.Y.—In re Behrens, 176 N.Y.S. 
28, 188 App,Div. 66. 

87- Md.—^Bmmitsburg R. Co. v. 
Lowe, 146 A. 197, 167 Md. 47. 

88. Cal.—City of Pasadena v. In¬ 
dustrial Accident Commission of 
Gallfornia* 200 P. 370, 63 C . A . 407. 


15 



§ 783 WORKMEN’S COMPENSATION 101 C.J.S. 

§ 783, AfHrmance I whcre it is not nianifcstly erroneous,^^ 

Th. .ward or d.ci.ion in eon,pen.ation proceed.ng» ^ « Supportcd by the evidcnce»! and the find- 

wiii be affirmed where no prejudiciai errop appears. ings.®“ The judgment will be aftirmed where the 

The rtvic%ving cnurt \vill alhrm the award or de- j correct resuit has been rcachcd^-^ cven though it 
cision bclow where therc is no error rcquiring re- ) may havc been reachcd on the wTong gronads,^*^ 


89. Ariz>—Oglc Ind4*in. Co. v. Ilud- 
ley, 218 P.2d 70 Ariz. 170. 

Cal.—State Compon.satiun Iris. Fund 
V. Industrial Ao«:idfnt Cummissiun, 
182 P.2d 'iOO. 56 C.A.2d 4 TJ. 

Conn.—Mathurin v. City *>t Putriam, 
71 A.2d noo, 136 Conn. 361, 

Ga.—Bitummi«us CaH, Oorp, v. Pow- 
cU. «.J S,E.2d S25. «t Ga.App. 235. 
111.—Swift & Co. V. Industrial Com- 
mission. 44 X.E.2d 842. 381 III. 77. 
Ind.—City of Huntin»;ton v. Fisher, 
41 X.E.2d 832, 111 Ind.App. 703. 

Ky.—McArter v. Bus.se, 240 S.W.2d 
712. 

I.A.—Power» V. Allied Chemical & 
I>ye Corp., App„ 45 So.2d 214, re- 
hearinip refused 46 So.2d 332. 
liich.—^Leenknejft v. McCormick In- 
du.stries. 84 N.\V.2d 881. 349 Mlch. 
430—Samela v, Goodyear Tire & 
Rubber Co., 26 X.W,2d 742. 317 
Mioh. 149—Anderson v. General 
Motors Corp., Oldsmobile Division, 
22 X.\V.2d 108, 313 Mieh. 630. 

Minn.—^Wolner v. State, Department 
of Social Security, Division of 
Public Institutlons. Anoka State 
Hoapital. 5 N.lV.2d 67. 213 Minn. 
96. 

Mo.—Burgatrand v. Crowe Coal Co.. 

77 S.W.2d 17. 836 Mo. 110. 

N.T.—La Monica v. Mansrels Stores. 
141 X.T.S.td 860. 286 App.Div. 908 
—McCarthy v. Smith, 108 X.Y.S. 
2d 258, 279 App.Div. 690—Whitney 
V. Eimwood Elee. Co.. 06 X.T.S.2d 
882, 277 App.Div. 821—Greener v. 
Van Buren Products Co., 78 X^.T.S. 
2d 20, 273 App.Div. 931—Slawin- 
Bki V. J. H. Williams & Co., 76 N. 
T.S.2d 888. 273 App.Div. 826, af- 
flrmed 81 N.E.2d 93. 298 X.Y. 646, 
reargument denied 82 N.E.2d 29. 
298 X.Y. 634—Zaborski v. Xewman 
Broa Orain Co.. 68 N.Y.S.2d 585, 
271 App.Div. 1043—^Albrlght v. 
BufFalo Klagara Elee. Corp., 60 N. 
Y.S.3d 368. 270 App,Div. 868— 
Dougherty ▼. E. W. Bliss Co., 57 N. 
Y.S.2d 685. 269 App.Div. 911—Dio- 
Siiardl V. City of New York, 44 N. 
T.a2d 666, 266 App.Div. 1050— 
CaMarlno v. A. W, Hopeman 6b 
Sona Co., 87 N.Y.S.2d 982. 26$ App. 
DIt. 697, appeal dwled 29 N.T.S.2d 
120, 265 App.l>iT. 1019, affirmed $2 
K.B.2d 591, 291 N.T. 697—Hinkel- 
beta T. First Nat. Bank of Mt. 
Vernon. 87 N.TJI.2d 175, 264 App. 
XMv. 967, mppml denied 28 N.TB. 
2d 874, 265 App.DiT. 186—Stiand 
▼. Hanris Stnictural Steel Co., 84 
N.T.S.ld 737. 364 App.Div. 799. 
appeal denied 36 N.Y.8.2d 434. 264 
AiH 9 .DiT. 924—Frty T. Retnlke. 30 
N.T.8.2d 915, 261 App.Div. 769— 
Hut T. Liejack Holding Corp., 30 


X.Y.SAM 35. 262 App.Div. 078. ap- I 
peal d».nled 32 X.Y.S.2d 144. 263 j 
App.Div. 753—Cohen v. S. Blech- 
man & Sona. 26 X.Y.S.Od 71. 261 
App.Div. 1033—^Jodlowski v. Em- 
pire Milk Trucking Corp., 26 X.Y. 
S.2d 69. 261 App.Div. 1030—Kowal 
V, Advance Spray Painting Co., 16 < 
X.Y.S.2d OoS, 258 App.Div. 1013— 
Ruttenbur v. Chatauaua Storage & 
Transfer Co., 11 X.Y.S.2d 870. 257 
App.Div. 880—^Whitmyre v. Inter¬ 
national Business Machines Corp., 
291 X.Y.S. 742, 249 App.Div. 678, 
affirmed 8 N,E.2d 278, 274 X.Y. 61. 
reargument denied 11 X.E.2d 734, 
276 N.Y*. .532—Spinks v. American 
Mfg. Co., 255 X.Y.S. 31. 246 App. 
Div. 875. 

N.C.—Brown v. L. H. Bottoms Truck 
Lines, 40 S.E.2d 476, 227 X.C. 65. 
opinion adhered to 43 S.El2d 71, 227 
X.C. 299. 

Ohio.—Herman v. Industrial Com- 
mlssion. App., 46 X.E.2d 448. 

Oki.—Shell Oil Co. v. State Indus. 
Commission, 279 P.2d 316—Banning 
V. Peru-Laciede Syndicate, 65 P.2d 
967. 179 Oki. 382. 

Pa.—Cope V. Philadelphia Tollet 
Laundry & Supply Co., 74 A.2d 775, 
167 Pa.Super. 205. 

Wittlinger v. Borough of Millers- 
ville, Com.Pl., 61 Lanc.L.Rev. 135— 
Kirby v, Camegle-Iliinois Steel 
Corp., Com.Pl., 90 Pittsb.Leg.J. 131. 
affirmed 21 A.2d 123, 145 Pa.Super. 
121. 

RI.—^Marszalkowski Rusakovlch, 

124 A.2d 244. 

S.D.—Salmon v. Denhart Blevators. 

30 N.W.2d 644, 72 S.D. 110, opinion 
adhered to 33 N.Wr.2d 167, 72 S.D. 
263. 

Ter.—Federal Underwriters Bx- 
dhange v. Tubbe, Civ.App., 193 S.W. 

2d 563. 

Wash.—^Kralevich v. Department of 
Labor and Industries, 161 P.2d 661, 

23 Wa8h.2d 640. 

Wis.—Spenle v, Industrial Commis- 
slon, 287 N.W, 690, 232 Wis. 606. 

71 CJ. p 1362 notes 32, 64. 

90l tOL —Tyson v. Baker, App., 12 
8o.2d 54, rehearing refused 12 So. 
id 468—^Tickles v. E, I. Dupont De 
Nemours 4b Co., App., 191 So. 764. 

71 C.J. p 1362 note 63. 

SI. Ark.—J. 14. Williams Sons v. 
Moore^ I7T aW.2d 761, 206 Ark. 

766. 

Ga.—^Russell v. Shelton, l S.B.3d 225, 

50 Ga.App. 490. 

Idabo.—Stroscheim v. Shay, 130 P.2d 
267, 63 Zdabo 360. 

Ind.—Craddock Fumiture Corp. v. 
Nation, 54 N.F ‘4 295. 115 Ind. 
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App. 62. rehearing denied 55 N.E. 
2d 121, 115 Ind..Vpp. 62. 

X.Y.—Zuc<rolo v. Bruno De Paoli & 
Cn., S7 X.T.S.2d 176, 275 App.Div. 
733—Brady v. Behr-Manning Corp., 
S3 X.Y.S.2d 37S. 274 App.Div, 949, 
affirmed S7 X.E.2d 52, 299 N.T. 643 
—Heary v. Draudt, 30 X.r.S.2d 230, 
262 App.Div. 1051, affirmed 42 N. 
E.2d 602. 2S8 X.Y. 593, and Ahrens 
V. Draudt, 42 N.E.2d 603. 288 N.Y. 
592—Tatum v, New York 'WorWs 
Falr. 1939, 30 N.Y.S.2d 30. 262 App. 
Div. 981—Lasky v. Prederick, 14 
N.Y.S.2d 763, 258 App.Div. 756, ap¬ 
peal denied 24 N.E.2d 28. 281 N.Y. 
886—Mayo v. Special Mach. Tool 
Engineering Works, 9 N.Y.S.2d 239, 
256 App.Div. 863, reargument de¬ 
nied 11 N.T.S.2d 243, 256 App.Div. 
1014. Appeal denied. 20 N.E.2d 
397, 280 N.Y. 852—Tarantola v. Nil- 
son. 293 N.T.S. 1023. 250 App.Div. 
797—^Hlnz v. United Dry Dock, 293 
X.Y.S. 766. 250 App.Div. 792. 

N.C.—Swink v. Carolina Asbestos Co., 
186 S.B. 258, 210 N.C. 303. 

Oki.—Okiahoma Utilities Co. v. John¬ 
son, 66 P.2d 10. 179 Oki. 456. 

Pa.—^Tounch v. Pittsburgh Terminal 
Coal Corporation, 180 A. 30, 118 Pa. 
Super. 396. 

71 C.J. p 1352 note 51. 

92. N.Y.—^Doyle v. Century Circuit, 
18 N.Y.S.2d 337, 259 App.Div. 765. 
appeal denied 20 N.Y.S.2d 413. 259 
App.Div. 933, appeal denied, 27 N. 
B.2d 818, 283 N.T. 778—Koprda v. 

I Cadillac Motor Car Division, 14 N. 

I Y.S.2d 751, 258 App.Div. 765. 

71 C.J. p 1352 note 52. 

93. Ga.—American Mut. Llabiiity 
Ina Co. V. Dyer, 96 S.E.2d 725, 94 
GawA^pp. 619. 

La.—^Powell v. Travelers Ins. Co., 
App., 58 So.2d 563. 

71 C.J. p 1352 note 55. 

94. U.S.—^Eschbach v. Contractors, 
Pacific Naval Air Basos, C.A.I11., 
181 P.2d 860. 

Cal.—^Martin v. Industrial Acc. Com- 
misslon, 187 P.2d 101, 82 C.A.2d 
737. 

Ga.—Wlsebram Dept. Store v. Bow- 
man, 89 S.E.2d 547, 92 Ga.App. 587. 
Miss.—^Jackson v. Fly, 60 So.2d 782, 
215 Miss. 303, motion sustained in 
part 63 So.2d 536. 216 Miss. 303. 
71 C.J. p 1352 note 56. 

Flttdittgs wroog 

Superior court, on appeal from ac¬ 
cident commission'8 decislon, was not 
precluded from affirming commls- 
8ion*s decislon if court should find 
tfaat decislon was correct but that 
eommi88ion'8 flndings were wrong. 
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jiit it may not afiirm an award on grounds not con- 
sidered below.^s Where prejudicial error exists, 
affirmance is not proper.^^ 

An award will be affirmed notwithstanding the 
failure of the board or commission to find a fact 
cssential to support its award where the record 
discloses, with reasonable and satisfactory certain- 
ty, a preponderance of evidence in favor of the 
existence of such essential fact.97 Qn an appeal by 
defendant from a judgment against him, plaintiff 
may, by a motion to dismiss, raise the question 
whether the questions of law involved are so doubt- 
ful as to require the filing of briefs; and, if on the 
resulting hcaring the court is fully satisfied that no 
grounds for a reversal exist, an affirmance will be 
ordered.^^ It has been held to be inconsistent to 
affirm the award and to dismiss the appeal.^s On 
affirmance new findings need not be made.^ An 


affirmance of an award is final unless remanded for 
further proceedings.^ 

§ 784. Modification 

As a general rule, the reviewfng court may amend or 
revise a com pensati on award or decision. 

Under some statutes, the court may affirm or sct 
aside a compensation award, but may not modify 
it.^ Where the board or commission has continu- 
ing jurisdiction to modify an award from time to 
time, it has been held that a court may not modify 
but may only affirm or annui an award.^ 

As a general rule, however, the reviewing court 
may modify or revise a compensation award or de- 
cision® and may correct a finding as to the extent 
of the disability,® correct an error in designation 
of the member injured,^ correct the amount of the 


Md.—^Moore v. Clarke. 187 A. 887, 171 
Md. 39, 107 A.L..R. 924. 

95- Ariz.—Goodyear Aircraft Corp., 
Ariz. Divislon, v. Gilbert, 181 P.2d 
624, 65 Ariz. 379. 

Cal.—Martin v. Industrlal Acc. Com¬ 
mission, 187 P.2d 101, 82 CJiL.2d 
737. 

96. Gsl. —^Lumbermen*8 Mut. Gas. Co. 
V. Cowart. 59 S.B.2d 16. 81 Ga.App. 
423 

He.—Shoemaker^s Case, 61 A.2d 484, 
142 Me. 321. 

97- Colo.—^Prink Dairy Co. v. Indus- 
trial Commission of Colorado, 239 
P. 727, 78 Colo. 71. 

Wis.—^Kannenbergr Granite Co. v, In- 
dustrial Commission of Wisconsin, 
260 N.W. 821, 212 Wis. 661. 

98. Kan.—Caln v. National Zinc Co., 
146 P. 1166, 148 P. 261, 94 Kan. 679, 
681. 

71 C.J. p 1363 note 58. 

99, Mo.—Starks v. J. A. Schaefer 
Const. Co., 123 S.W.2d 579, 234 Mo. 
App. 279. 

1. N.J.—^Fontaine v, United Engrl- 
neers & Constructore, 170 A. 856, 12 
N.JJdisc. 220. 

S.D.—^Brasrstad v. Integrrity Mut. Caa- 
ualty Co.. 212 N.W. 864, 61 S.D. 
167. 

S. Minn.—Orcutt v. Trustees of 
Wesley M. K Church, 218 N.W. 
560, 174 Minn. 153. 

3. Ariz.—Schnatzmeyer v. Industrlal 
Commission, 276 P.2d 534, 78 Ariz. 
112—^Sasrle Indem. Co. v. Hadley, 
218 P.2d 488, 70 .^iz. 179—Magrma 
Copper Co. v. Aldrete, 216 P.2d 
392, 70 Ariz. 48—^Matlock v. Indus- 
trial Commission, 216 P.2d 612, 70 
Ariz. 25—^Kennecott Copper Corp. 
V. Industrlal Commission, 158 P.2d 
887, 62 Ariz^ 616—Red Rover Cop¬ 
per Co. V. Industrlal Commission, 
118 P.2d 1102, 58 Ariz. 203, 137 A. 
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Lt.R. 740—Paramount Pictures v. 
Industrlal Commission, 106 P.2d 
1024, 66 Ariz. 217, 352. 

Award erroneous Ia pazt 

Where compensation award was 
erroneous in part under law requir- 
ingr awards to be either aflftrmed or 
set aside in toto, award was set 
aside and matter remanded to indus- 
trial commission. 

Ariz.—^Masrma Copper Co. v. Nag- 
lich, 131 P.2d 357, 60 Ariz. 43. 

4. Utah.—^Bucklngham Transp. Co. 
V. Industrlal Commission, 72 P.2d 
1077, 93 Utah 342—.astna Life Ins. 
Co. V. Industrlal Commission, 252 
P. 667, 69 Utah 102. 

5. Ala.—^Tombrello Coal Co. v. For- 
tenberry. 29 So.2d 125, 248 Ala. 
640. 

Ficu—^Food Machinery Corp. v. Bald- 
win, 186 So. 796, 136 Fla. 869. 

Ga.—Standard Acc. Ins. Co. v. GtU- 
ledffe, 71 S.B.2d 671, 86 Ga.App. 
493—American Mut. Liablllty Ins. 
Co. V. Sava^e, 174 S.B. 863, 49 Gcu 
App. 106. 

Ky.—Consolidated Coal- Co. v. Jen- 
nlngs, 33 S.W.2d 647, 236 Ky. 706. 
La.—^Wade v. Calcasieu Paper Co., 
App., 95 So.2d. 726—^Freeman v. 
World Ins. Co., App., 61 So.2d 892 
—^Fisher v. Williams Lumber Co., 
App., 61 So.2d 116—Jackson v. W. 
Horaee Williams Co., App., 12 So. 
2d 22—^Thompson v. Leach & Mc- 
Clain, App., 11 So.2d 109, rehearin^ 
denied 11 So.2d 926—Schneider v. 
Travelers' Ins. Co., App., 172 'So. 
680—James v. Dear & Johnson, 
App., 172 So. 26. 

Mo.—Clapp V. Brown Shoe Co., App., 
291 S.W.2d 209—^Kelly v. Howard, 
123 S.W.2d 684, 233 Mo.App. 474. 
N.J.—^Ryan v. St. Vincent De Paul 
Roman Catholic Church, 124 A.2d 
316, 41 N. J.Super. 206. 
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N.T.—Vleck V. Parry, 1 N.E.2d 468. 
270 N.Y. 371. 

R.I.—& M. Transp. Co. v, Delia 
Posta, 62 A.2d 664, 74 R.!. 514. 

71 C.J. p 1352 note 33, p 1353 note 62. 

Evidenoa undlsputed 

VTiere evidence in workmen^s com¬ 
pensation proceedingr is undlsputed 
and uncontradicted, a law question 
arises and court is authorized to 
modify industrlal commission’s 
award in accordance with applicable 
law. 

Mo.—Gantner v. Fayette Brick & Tile 
Co., App., 286 S.W.2d 415. 

OhvloTLs dezioal error would be 
corrected by court. 

N.Y.—Cardamone v. Leskowicz, 290 
N.Y.S. 261, 248 App.Div. 842. 

OkL—Sun Oil Co. v. Farris, 87 P.2d 
958, 184 Okl. 406. 

R. I.—Simone v. W. & H. Jewelry 
Co., 192 A. 807, 58 R.I. 848- 

Fartaersliip 

Where award of industrlal com¬ 
mission grranting' compensation for 
death of employee was improperly 
entered agrainst a partnership by 
name, and counsel for partnership 
had read into record existence of 
such partnership and names of part- 
ners, Circuit court had authority to 
direct that Judgrment conflrming 
award be entered asralnst copartners 
as such, and not a^inst partnership 
by name as award was stated. 

S. C.—^E^n^ V. Wesner, 16 S.B.2d 289, 
198 aa 49. 

A. La.—^Breland v. Rainold-Vcm Den- 
burgh, Inc., App., 24 So.2d 882— 
Tumer v. Standard Oil Co. of Loui- 
siana, 1 LaA^pp. 665. 

7. Okl.—Skelly Oil Co. v. ColUns, 74 
P.2d 619, 181 Okl 428—Oklahoma 
Pipe Line Co. v. Putnam, IS P.2d 
1095, 162 Okl 52. 


[ ^^ey -Bunclschu Ubr oi y^ 
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award,* by rcducing it where cxccssivc^ or increas- 
ing it where too small,^*^ correct the perimi during 
which compensation shall be paid,^’- fix the date 
when the payments should begin,^- and make pro- 
vision for palment of interest on the award.^® 

The award cannot be amended so as to allow an 
amount greater than authorized by the pleadings.^^ 
Where the judgment appcalcd from allows the 
exact amoimt asked for in the petition for compen¬ 
sation, it will not be modified to increase such 
amount.15 Xotwithstanding evidence to support a 
finding of an average weekly wage of a certain 
amount, where the amount pleaded is smaller the 
judgment based on the amount found must be re- 
duced.i® In the absence of authority in the act it 
has been held that a trial court cannot modify an 
award by reducing the period where the fixing of 
the period was a matter for discretion of the com- 
mission.^7 

It has been affirmed^S and denied^® that a de- 


cree may bc modified in favor of one who has not 
appcalcd. The court on appeal may amend the 
judgment with rcspect to witness’ fees^^^ and costs,2i 
and may correct a provision as to attorney^s fees.^^ 
In a proper case, the award will be modified to per- 
mit claimant to participate in a state fund.“^ The 
award will be modified when based on provisions of 
an amendment to an act where the act as it was 
before amendment applies.-"^ 

No amendment can be made where the aw^ard is 
supported by the findings;25 and where the com- 
mission has discretion in making an award, and its 
decision is supported by evidence, the court will not 
modify it.26 Where there is a conflict of evidence 
on the question of notice of injury to the employer, 
without which notice no award could be made, and 
the arbitrator made an award but his finding was 
that notice was not given, the judgment cannot be 
modified on the ground that since an award was 
made, the “not” must be regarded as a clerical 
error, but must be reversed 


B. Cal.—Truck Ins. Exchange v. In- 
dustrlal Acc. Commission, 226 P. 
2d 583. 36 C.2d 646. 

IjSl —Smith V. Consolidated Under- 
writers, App., 53 So.2d 264—Quick 
V, W. Horaee Williams Co., App.» 
14 So.2d 313—Crier v. Kent Pil- 
ing Co., App.. 12 So.2d 472—Mick- 
ley V. T. J. Moss Tie Co., App., 189 
So. 331—Bigga v. Libbey-Owens- 
Ford Glass Co„ App., 178 So. 639. 
N.H.—Morono v. Cody, 115 A.2d 650, 
99 N.H. 479. 

Okl.—Gulf Oil Corp. v. Kyes, 151 P. 
2d 785, 194 Okl, 367—Oklahoma Oil 
Corp. V. Tuttle, 103 P.2d 516, 187 
Okl. 467—W. E. Shepherd & Son v. 
Hood, 95 P.2d 619, 185 Okl. 635— 
J. B. Klein Iron & Foundry Co. v. 
State Industrial Commission, 93 P. 
2d 751, 185 Okl, 424. 

71 C.J. p 1353 note 65. 

Oredlt for paymexLts 

Award of industrial commission 
gyranting compensation for total per¬ 
manent disability should be correct- 
ed 80 as to aiiow credit for compen¬ 
sation already paid claimant. 

Okl.—McKissick Products Corp. v. 
Gardner, 280 P.2d 718. 

B. La.—Von Herr v. American Em- 
ployers’ Ins. Co., App.. 187 So. 85. 
Okl.—^Hazet-Atlas Glass Co. v. Green- 
wood, 61 P.2d 639, 178 OkL 69. 

Tex.—Liberty Mut. Ins. Co. v. Tay- 
lor. CivA.pp., 244 S.W.2d 360. 

Va.—Lynchburg Foundry Co. v. Irv- 
in, 16 S.E.2d 646, 178 Va. 265. 

71 C.J. p 1353 note 66. 

Semittitiur 

Insurance carrier could not com- 
pUin of error In awarding compen¬ 
sation without deductlon for prior 
payments, where employee in answer 


flled remittitur alleged to be for full 
amount clalmed to have been paid, 
which was not contested. 

Tex.—^American Surety Co. of New 
York V. Underwood, Clv.App., 74 S. 
W.2d 551, error refused. 

Credit for pasmMnts 
Where employer had paid employee 
compensation, decree awarding com¬ 
pensation vrould be amended to al¬ 
low employer credit for such com¬ 
pensation paid. 

La.—Ebarb v. Southern Industries 
Co., App., 78 So.2d 553. 

10. Kan.—Orendoc v. Kaw Steel 
Const Co., 291 P. 952, 131 Kan. 
366. 

La.—^Book V, Police Jury of Concor¬ 
dia Parish, App,, 69 So.2d 157— 
Woodward v. Blair, App., 197 So. 
920. 

Pa.—Barbaryka v. Henderson Coal 
Co., 36 A.2d 341, 154 Pa.Super. 402. 

11. La,—^Kilpatrick v. Triangle 
Drilling Co., App,, 146 So. 758. 

N.T.—^Llppencott v. E. I. Du Pont 
De Nemours & Co., 67 N.Y.S.2d 166, 
271 App.Div. 941. 

K.I.—^Morel v. R Turgeon Const. 

Co., 68 A.2d 23, 76 R.I. 25. 

Tenn.—^Moore v, Hines, 95 S.'W.2d 
928, 170 Tenn. 456. 

12. La.—Hatch v. Kilpatrlck, App., 
142 So. 202. 

; OkL—^Farmers Union Co-op. Ass*n v. 

I Leemhuis. 147 P.2d 989, 194 Okl. 

169—Skelly Oil Co. v. Goodwin, 82 
j P.2d 67. 168 Okl. 141. 

lA. Mass.—Warren*s Case, 172 N.B. 

254. 272 Mass. 127. 

71 C.J. p 1353 note 70. 
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14. La.—^Fisher ▼. Williams Lum- 
ber Co., App., 51 So.2d 116. 

15. La.—^Books v. Keen & Wooif Oil 
Co., 120 So. 99, 9 La.App. 288. 

16. Tex.—^Maryland Casualty Co. v. 
Sledge. Civ.App., 46 S.W.2d 442. 

17. Mo.—Harbour v. Gardner, App., 
38 S.W.2d 295. 

18. R.I.—^Martin v, Narragansett 
Electric Lighting Co., 142 A. 225, 49 
R.L 265. 

19. Iia.—^Polnte Coupee Electric 
Membership Corp. v. Pettey, App., 
6 So.2d 764. 

20 . La.—Edmond v. Waller*s Inc., 
App., 193 So. 214. 

2L La.—^Hammer v. Lazarone, App., 
87 So.2d 765. 

22 . La.—Hichmond v. Employers* 
Liability Assur. Corp., App., 31 So. 
2d 442. 

N.M. — Wrlght V. Schultz, 231 P.2d 
937, 65 N.M. 261. 

23. Ohio.—^Marlon Steam Shovel Co. 
V. Hunter, 172 N.E. 422, 35 Ohio 
App. 239. 

24. Minn.—State v. District Court 
of Rlce County, 159 N.W. 755, 134 
Minn. 324. 

25. Colo.—^Lindsay v. Industrial 
Commission of Colorado, 236 P. 
1005, 77 Colo. 424. 

26. Okl.—^Arrow Gasoline Co. v. Hol- 
loway, 254 P. 98, 122 OkL 257. 

27. 111.—^Rldge Coal Co. v. Industrial 
Commission, 131 N.E. 637. 298 IU. 
632. 



101 C.J.S. WORKMEN’S COMPENSATION §§ 7&4-785 


On modifying an award it is held that the court 
cannat declare that thc award made by it shall not be 

subject to modification.28 

§ 785. Reversal 

Where there is prejudicfai error, the court wili re¬ 
verse a compensation award or decision. 


The court will reverse a compensation award or 
decision where there is prejudicial error,where 
a jurisdictional prerequisite is lacking,30 ^;v*here there 
is a failure to make proper and necessar}* findings,^! 
the findings are erroneous^s or insufficient,33 or 
where the award is ambiguous.^^ 

An award has been reversed for misconduct of a 
deputy commissioner in examining witnesses,^» for 


28. Kan.—Consolidated Cernent Co. 
V. Baker. 2S4 P. 415, 129 Kan. S4o. 

29. Conn.—Jones v. Town of Ham- 
den, 29 A.2d 772, 129 Conn. 532. 

Ga.—^Employers Liability Assur. 

Corp. V. Hollifleld, 90 S.E.2d 681. 
93 Ga.App. 51—^Womack v. IT. S. 
Fidelity & Guaranty Co., 69 S.E.2d 
812, 85 Ga.App. 664—American 

Mut. Uabillty Ins. Co. v. Kent, 31 
S.E.2d SI. 71 Ga.App. 453—Bitu- 
minous Casualty Corp. v. Elliott, 
28 S.E.2d 392, 70 GaJi^pp. 325— 
Wilson V. Swift & Co., 23 S.E.2d 
261, 68 Ga.App. 701—Bituminoua 
Casualty Corp. v. Lockett, 16 S.E. 
2d 614, 65 Ga.App. 829. 

Ind.—Weir v, Coridan, 31 X.E.2d 83. 
108 Ind,App. 589—Homan v. Belle- 
ville Lumber & Supply Co., 8 N.E. 
2d 127, 104 Ind.App. 96. 
lowa.—^Hamilton v. P. B. Johnson & 
Sons, 276 X.W. 841, 224 lowa 1097. 
Ky.—^Patton v. Travis, 183 S.W.2d 
956. 298 Ky. 678. 

La.—Brister v. Miller, App., 178 So. 
284. 

Me.—Hinckley»s Case. 11 A.2d 485. 
136 Me. 403. 

Mich.—Green v. Sears. Hoebuck & 
Co., 274 N.W. 331. 280 Mich. 568— 
Cosgrove v. Gogebic County Poor 
Commission, 258 N.W. 205, 270 
Mich. 29. 

Minn.—Simon v. Yillage of Plain- 
view, 64 N.W.2d 32, 237 Minn. 136. 
Miss.—^Vf^illiams Bros. Co, v. Mcln- 
tosh, 84 So.2d 692, 226 Miss. 553. 
Mo.—^Moore v. R. C. Can Co., App., 
229 S.W.2d 272—Stepaneck v. Mark 
Twain Hotel, App., 104 S.W.2d 
761. 

N,H.—McQueeney v, A. A. Mooney 
Fumiture Co., 63 A.2d 249, 95 N.H. 
313. 

KJ.—Catelli V. Bayonne Associates, 
65 A.2d 617, 3 N.J.Super. 122. 

Burdick v. Liberty Motor Freight 
Lines, 25 A.2d 14, 128 N.J.Law 229. 
N.Y.—Ognibene v. Rochester Mfg. 
Co.. 80 N.E,2d 749, 298 N.T, 85. 

Bens V. Knights of St. John 
Club, 108 N.Y.S.2d 348, 279 App. 
Biv. 695, reargument and appeal 
denied 111 N.Y.S.2d 924, 279 App. 
Biv. 967, affirmed 109 N.£.2d 343, 
304 N.Y. 802—^Tillow v. Baystrom 
Corp., 78 K.Y.S.2d 720, 273 App. 
Biv, 1045—^Roder v. Northern May¬ 
tag Co.. 71 N.Y.S.2d 187, 272 App. 
Biv. 838, afllrmed 78 N.R2d 470. 
297 N.Y, 196—Gowing v. Brown- 
ville Bd. Co., 68 N.Y.S.2d 2, 271 


App.Biv. 940—Noble v. Nicholson 
& Galloway, 67 N.Y.S.2d 169, 271 
App.Biv. 940—^Higgins v. August 
Krazeise, Inc., 66 N.Y.S.2d 692, 271 
App.Biv. 907—Toole v. Carborun- 
dum Co.. 62 N.Y.S.2d 97, 270 App. 
Biv. 969—Schepis v. Geo. H. Gar- 
lock & Son. 60 N.Y.S.2d 242, 270 
App.Biv. 863, motion denied 69 N. 
Y.S.2d 348—Gross v. Capitol Hat 
Block Co.. 41 N.Y.S.2d 362, 266 
App.Biv. SOS, appeal denied 44 N. 
Y.S.2d 103, 266 App.Biv. 886— 

Abrams v. Albany County, 41 N. 
Y.S.2d 355, 266 App.Biv. 807— 

Kohls V. J. J. Belotte & Son Const. 
Co., 32 X.Y.S.2d 435, 263 App.Biv. 
919—Hawklns v. Hotel Statler, 22 
N.Y.S.2d 405. 260 App.Biv. 818— 
Helmroth v. Elk Transp. Corp., 19 
N.Y.S.2d 1015, 259 App.Biv. 944, 
reargument denied 22 N.Y.S.2d 528, 
260 App.Biv. S14, appeal denied 
Helmroth v. Elk Transp. Co., 29 N. 
E.2d 671, 284 N.Y. 697—Boyle v. 
Century Circuit, 10 N.Y.S.2d 844, 
256 App.Biv. 1021. 

Okl.—Campbell Oil Co. v. Elledge, 
61 P.2d 223, 177 Okl. 601—Harris 
Meat & Produce Co, v. Brown, 59 
P.2d 280, 177 Okl. 317—Bavis BIg 
Chief Mining Co. v. Hughes, 56 P. 
2d 823, 176 Okl. 464. 

Pa.—Sheaffer v. Penn Bairies, 56 A. 
2d 368, 161 Pa.Super. 683—Strunk 
V. E. B. Huffman & Sons, 19 A.2d 
539, 144 Pa.Super. 429—^Plum v. 
Hotel Washington, 189 A, 792, 125 
Pa.Super. 280. 

O’Conn er v. George Browns 
Sons, Com.Pl., 29 Bel.Co. 339. 

Tex.—^Texas Emp, Ins. Ass^n v. Mah- 
low, Civ.App., 304 S.W.2d 161— 
Martin v. Travelers Ins. Co., Civ. 
App., 196 S.W.2d 544. 

Utah.—Salt Lake City v. Industrial 
Commission, 139 P.2d 887, 103 TJtah 
595. 

; 71 CJr. p 1352 note 34, p 1354 note 87. 

30. Fla.—Anderson v. Jarrell, 25 So. 

2d 490, 157 Fla. 212. 

Ga.—Amold v. Xndemnity Ins. Co., 
95 S.E.2d 29, 94 Ga.App. 493. 

Tex.—^Bmployers" Liability Assur. 
Corporation v, Williams, Civ,App., 
81 S.W.2d 186, error dismissed. 

3L Ala.— W est Point Mfg. Co. v. 
Bennett, 83 So.2d 303, 263 Ala. 571 
—^Alabama Textile Products Corp. 
Grantham, 82 So.2d 204, 263 Ala. 
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179—^Bass V. Cowikee Mills, 58 So. 
2d 589. 257 Ala. 280. 

Ind.—Smulski v. Austin Co., 17 N.E. 

2d 489, 106 Ind.App. 1. 

Ky.—^Klnker v. American Radiator 
& Standard Sanitary, Inc., 268 S. 
W.2d 948. 

N.Y.—LjTich V. Fort Orange Paper 
Co., 106 N.Y.S.2d 891, 278 App. 
Biv. 1031—Jackson v. Bethlehem 
Steel Co., 98 N.Y.S.2d 634, 2T7 App. 
Biv. 912, appeal dismissed 05 N.R 
2d 44. 301 N.Y. 6S1—Nash v. River- 
side & Ban River Cotton Mills, 84 
N.Y.S.2d 740, 274 App.Biv. 1018— 
Spang V. Moser Studio, 28 N.Y.S. 
2d 948, 262 App.Biv. 319. 

Okl.—Massachusetts Bonding & In¬ 
surance Co. V. Welch, 146 P.2d 995, 
194 Okl. 22. 

S.C.—Shillinglaw v. Springs Cotton 
Mills, 40 S.E.2d 502, 209 S.C. 379. 
j Tenn.—^M. B. McMahan Lumber Co. 
V. Ownby, 232 S.W.2d 12, 191 Tenn. 
143. 

71 C.J. p 1354 note 88. 

Beoiaaid 

(1) Where there was evidence that 
deceased workman at time of his 
death was concurrently employed by 
two employers, whlch would permit 
use of total eamings in determining 
average weekly wage for compensa- 
tion purposes, failure of industrial 
board to find on that issue did not 
have effect of a finding against 
claimants and require a reversal, but 
required a remand to board wlth di- 
rections to make appropriate finding. 
Ind.—Sprout & Bavis v. Toren, 78 2^. 

£.2d 437, 118 Ind.App. 384. 

(2) Remand generally see infra 
§ 788. 

32. Me.—^Parweirs Case, 142 A. 862, 
127 Me. 249. 

71 C.J. p 1354 note 89. 

33. Ga.—^Employers Liability Assur. 
Corp. V. Hollifield, 90 S.E.2d 681. 93 
Ga.App. 51—^Automatic Sprinkler 
Corp. of America v. Rucker, 73 S.R 
2d 609, 87 Ga.App. 375. 

Mont.—^Lunardello v, Republic Coal 
Co., 63 P.2d 87, 101 Mont. 94. 

31. Okl.—James v, M. P. Thomas & 
Co., 113 P.2d 386, 189 Okl. 64. 

35. N.Y.—^Vissaggio v. New York 
Consol. R. Co., 176 N.Y.S. 109, 183 
App.Biv. 49. 
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evtdence,®2 or whcrc thc findings are insufficient.®^ 
The decision mav be sct aside where tho compensa- 
tion authorities disregarded cvidenco havitig pro¬ 
bative force.®* 

An award may be vacated where thc parties so 
stipulate and their stipulation is supportcd by the 
record,®5 or where there is a confession of error, 
or where, after having taken evidcnce, the board 
adds parties defendant and makes an award against 
them on the evidcnce previously taken.*'" 

Annulment of an award has the sanie effect as a 
reversal of a jiidgmcnt.®^ Unless otherwise or- 
dered on the annulment or setting aside of an award, 
the case goes back to the compensation authorities 
for reconsideration.®® Where the court sets aside 
an award wdthout further direction, the defeated 
party is entitied to a retrial of the issues before the 
commission.*^® W here an award is made by a depu- 
ty commissioner and is modified by the board on ap- 
peal, if the award of the board is set aside the award 
by the deputy commissioner remains in force.^^ An 
award against an employer, over whom the com- 
mission had never acquired jurisdiction, ivill not be 
set aside or annulled on application of insurer of 


another employer."^ W’hcre the act provides for 
arbitration by consent or order, and limits the ques- 
tions before the arbitrator to the amount of com¬ 
pensation unless other issues are expressi}' referred, 
on an employcr*s consenting to arbitrate without 
referring any questions the only issue is the amount 
of compensation so that on review the award can- 
not be cancelled, although the court finds that the 
injury did not arise out of, or in the course of, the 
cmploymcnt."^ Where it is necessary on appeal 
materially to reduce an award, a finding and approv- 
al of attorney*s fees should be vacated so that it may 
be adjusted in connection with the reduced award.^^ 

§ 787. Dismissal or Nonsuit 

!n a proper case, the court may dfsmiss the proceed- 
Ing or the appeal. 

Where an award is vacated as a matter of law, 
the court may dismiss the proceeding.^S Where 
there is no evidence to support the finding of a com- 
mission on which it concluded it had jurisdiction the 
court, on appeal from the award, may dismiss the 
proceeding.*^^ It has been held that the court can- 
not, on review, dismiss the proceeding for lack of 
evidence to support the findings of the commission, 


62. tJtah.—Spencer v. Xndustrial 
Commission, 20 P.2d 618, 81 Utah 
611. 

Heaxsay 

In compensation proceeding for 
death of employee who was found 
In pool of blood and with fractured 
skuU several blocka from place of 
employment, award of compensation 
would be set aside where based on 
statements, not shown to be res ges¬ 
tae, made by employee to wife day 
foUowing injury and on statements 
thereafter made to others. 

Mlch.—Sadjak v. Parker-Wolverine 
Co.. 274 N.W, 710, 281 Mich. 84. 

Trsasozipt of criminal case 
Award of compensation based on 
transcript of testimony glven in crim¬ 
ina! proceeding was set aside and 
proceedings remanded to industrial 
commission for further considera- 
tion. 

N.C.—Citizens Bank & Trust Co. v. 
Reld Motor Co., 5 S.R2d 318, 216 
N.C. 432. 

63. Cal.—Pierson v. Industrial Acc. 
Commission, 220 P.2d 704, 08 C.A. 
2d 508—Whltaker v. Industrial 
Ace. Commission, 220 P.2d 703, 98 
CA.2d 838. 

Okl.—Butts V. Rose Drilling Co., 304 
P,2d 086—^Liaater v. Ozark Nursery 
Co., 290 P.2d 305—Kelley v. Rog¬ 
er Givens Wholesale MlUwork, 281 
P.2d 944—Morris v. State Indus. 
Commission, 268 P.2d 895—Cum¬ 
mins V. State Indus. Commission, 


264 P.2d 721—Speclal Indem. Pund 
of Okl. V. Hewes, 214 P.2d 240. 202 
Okl. 3S6—MeCarthy v. Porbes 
Painting & Decorating Co., 108 P. 

I 2d 212, 200 Okl. 555—Adams v. 
City of Anadarko, 180 P.2d 159, 108 
Okl. 484. 

64L Me.—Robitaill6*s Case, 34 A.2d 
473, 140 Me. 121. 

65. Okl.—Frates v. State Industrial 
Commission, 25 P.2d 300, 165 OkL 
149. 

66 . OkL—Speclal Indem. Pund v. 
Sadler, 228 P.2d 632, 204 Okl. 224 
—Speclal Indem. Pund v. Dole, 223 
P.2d 1086, 203 Okl. 660—Mayo Ho- 
tel Co. V. Bamey, 05 P.2d 627, 186 
Okl. 600—PUlsbury Plour Mills Co. 
y. McXeUl, 05 P.2d 235, 186 Okl. 
674—Southwestem Brewlng Corp. 
y. Cothrum, 84 P.2d 609, 184 Okl. 63. 

71 CJ. p 1355 note 16. 

67. Okl.—J. B. Bames Drllling Co. 
y. Phillips, 26 P.2d 766, 166 Okl. 
154. 

63. Utah.—Denver & B. G. W. R. Co. 
y. Industrial Commission of Utah, 
270 P. 612, 74 Utah 816. 

Pailure to appezl 

Where superior court judgment 
setting aside compensation award 
and entering final judgment for lump 
sum was not appealed from for more 
than two years, claimanfs applica¬ 
tion for further compensation under 
award was properly denied, because 
award no longer existed. 
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Ga.—^Wilklns v. Travelers Ins. Co., 
182 S.B. 628. 

69- Cal.—West v. Industrial Acc. 
Commission of Cal., 180 P.2d 972, 
70 C.A.2d 711. 

70. Utah.—American Smelting & Re- 
dning Co. v. Industrial Commission 
of Utah, 10 P.2d 918, 179 Utah 
302. 

71. Mich.—^Beaudry v. Burroughs 
Adding Mach. Co., 214 N.W'. 401, 
239 Mich. 410. 

72- Cal.—Standard Accident Ins. Co. 
V. Industrial Accident Commission, 
11 P.2d 401, 123 CA.. 443. 

73. Kan.—Wllson & Co, v. Ward, 
202 P. 862, 110 Kan, 177. 

74. Okl.—^Elansas City Structural 
Steel Co. y. Tarber, 5 P.2d 160, 153 
Okl. 121. 

75. Mich.—^Lyons y. Ford Motor Co., 
48 N.W.2d 154, 330 Mich. 684. 

Okl.—^London Guarantee & Accident 
Co. V. Miller, 57 P.2d 1160, 177 OkL 
126. 

Bemaad or nonsuit 
PlaintifC who prosecuted suit for 
compensation in forma pauperis suf- 
fered no loss from being nonsuited 
instead of having case remanded, 
since only difference, ordinarily, be- 
tween nonsuit and remand of case is 
with respect to costs Involved in 
bringing new suit. 

La.—^Doby v. Canulette Shipbuilding 
Co., App., 156 So. 61. 

76. N.C.—Aycock v. Cooper, 168 S. 
K 560, 202 N.C. 500. 
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but should remand it for further hcaring.^7 Where 
a contest of an award has been transferrcd from one 
court to another the court from which it was trans- 
ferred cannot thereafter dismiss the contcst.*^ 
Where the parties to a review have stipulated for 
the retum of the record to the commission for 
amendment, the cause is no longer before the re- 
viewing court so that its order quashing the writ of 
certiorari and dismissing the suit is voidJ® 

Where the court is authorized to try the case de 
novo on appeal from a decision of the compensa- 
tion authorities, it may dismiss the action^® without 
prejudice.^i An employer, having brought suit to 
set aside an award, and the employee or claimant 
having filed a cross action, the employer cannot take 
voluntary dismissal or nonsuit.^^ 

In a proper case, the court will dismiss the ap- 
peal.ss A statute providing that an appeal shall be 
determined within a stated time has been construed 
3,s merely directory, so that the failure to determine 
the appeal within the stated time does not eflfect an 


automatice dismissal of the appeal.The dismissal 
of an appeal without prejudice does not bar a sub- 
sequent appeal.^® 

§ 788. Remand 

On review of compensation proceedings, the court 
may remand the case subject to etatutory limitatione on 
the exercise of sucti power. 

Whether a cause may be remanded on review de- 
pends in large measure on the provisions of the 
statutes.s® The power to remand to the board or 
commission may be implied’^^ and it has been held 
that the cause may be remanded for new trial where 
justice requires it even though the statute does not 
expressly authorize it.^^ 

Where the act provides that on appeal the court 
may grant or refuse compensation, or increase or 
diminish an award, it has been held without juris- 
diction to remand,®® and where it must affirm, re¬ 
verse, or modify the award it is without power to 
remand without reversal or modification.®® How- 


77. Ky.—^Madden v. Black Mountain 
Corporation, 36 S.W.2d 848, 238 Ky. 
53. 

78. Tex.—^Peeples v. Texas Indem- 
nity Ins. Co., Clv.App., 22 S.W.2d 
151. 

‘79. 111.—Checker Taxi Co. v. Indus- 
trial Commission, 174 N.E. 849, 
343 IlL 139. 

-SO. Tex.—Williams v. Safety Cas- 
ualty Co., ClvJlpp., 97 S.W.2d 729, 
reversed on other grrounds 102 S. 
W.2d 178, 129 Tex. 184, 

•^1. Neb.—Chilen v. Commercial Cas- 
ualty Ins. Co., 283 N.W. 366, 135 
Neb. 619. 

^teisistateinexLt of order appealed 
from 

Dismissal of district court with¬ 
out prejudice, on motlon of plaintiff, 
-of trial de novo after dismissal by 
•compensation commlssloner of plaln- 
tiffs petition for modifleation of 
■oompensation award and for further 
oompensation, did not operate to rein- 
state order appealed from. 

'Neb.—Chilen v. Commercial Casual- 
ty Ins. Co., supra. 

.88. Tex.—^Texas Employers’ Ins. 
Ass*n V, Romero, CivA.pp., 45 S.W. 
2d 333. 

71 C.J. p 1365 note 32. 

.83. Md.—Allen v. Glenn L. Martin 
Co., 52 A.2d 605, 188 Md. 290. ap¬ 
peal dismlssed 68 S.Ct. 86, 332 U. 
S. 749, 92 UEd. 336. 

3Pa.—Jeloneck v. Jarecki Mfgr. Co., 
Com.Pl., 27 Erie Co. 21, afflrmed 
Jaloneck v. Jarecki Mfg. Co., 43 
A.2d 430, 157 Pa.Super. 609—Wer- 
ner v. City of Pittsburgh, Com.Pl., 
87 Pittsb.Lieg.J. 118—Gaich v. Paul j 
Rlerlin Const. Co., Com.Pl., 33 West i 


L.J. 261, afflrmed 85 A.2d 642, 170 
Pa. 535. 

Wash.—Sawyer v. Department of La¬ 
bor and Industries, 296 P.2d 706, 
48 Wash.2d 761. 

Settlement 

Court properly dismlssed claim- 
ant*s appeal from compensation 
award to hlm where he had accepted 
amount of award in final settlement 
of ali compensation claims, notwith- 
standing acceptance was made sub¬ 
ject to review, as provided by law. 
Ga.—Kent v. U. S. Pldellty & Guar- 
anty Co., 187 S.E. 887, 54 Ga.App. 
400. 

Omlssioiii of neoessary party 
Appeal from award of industrial 
board must be dismlssed where par- 
ty who was adverse to appellant in 
judgment was not named as appel- 
lee in either caption or body of as- 
I signment of error, notwithstanding 
notice of appeal was served on such 
adverse party, and that such adverse 
party was mentioned in assigrnment 
as having had some connection with 
case before industrial board. 

Ind.—^Leicht v. Snow Hili Mining 
Corp., 200 N.E. 427, 101 Znd.App. 
584. 

Frematoxe appeal 

Me.—Guthrie v. Mowry, 184 A. 895, 
134 Me. 256. 
zr^SUgenoe of blerk 
La.—Johnson v. Wyble, App., 55 So. 
2d 711. 

84. N.J,—^Temple v. Storch Trucking 
Co., 68 A.2d 828, 3 N.J. 42. 

Ten Eleven Corp. v. Brunner, 53 
A.2d 350, 135 N.J.Law 558. 

85. Mont—Spieth v. Stuart, 299 P. 
2 d 106. 
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86 . Becisloii set aside 

Cause under the workmen*s occu- 
pational diseases act may be re¬ 
manded by Circuit court to industrial 
commission only where decision of 
industrial commission is set aside by 
Circuit court on writ of certiorari, 
and not where decision of industrial 
commission Is found to be in accord- 
ance with law and not against mani- 
fest welght of evldence. 

IU.—Grollemond v. Industrial Com¬ 
mission, 126 N.B.2d 211, 6 I11.2d 
541. 

Soli to enjoin eafoxoement of oonu 
pensation order 

Court in suit to enjoin enforcement 
of alleged illegal compensation or- 
! der of deputy commissioner is with- 
i out authority, either on behalf of 
employee or employer, to remand 
case to present more testimony or 
the same testimony in a different 
light. 

U.S.—McDonough v. Monahan, D.C 
Me., 30 F.Supp. 315. 

87. Me.—^Martln*s Case, 132 A. 620, 
125 Me. 221—Gauthier v. Penobacot 
Chemical Fiber Co., 113 A. 28, 120 
Me. 73. 

88 . Vt.—0*Boyl6 v. Parker-Toung 
Co., 112 A. 385, 96 Vt 58- 

89. Kan.—^Attebery v. Griffin Const 
Co., 312 P.2d 598. 181 Kan. 450— 
Employers' Llability Assur. Corp. 
v. Matlock, 98 P.2d 456, 151 Kan. 
293, 127 A.L.R. 461. 

71 C.J. p 1355 note 35. 

90. Md.—^Allen v. Glenn L. Martin 
Co., 52 A.2d 605, 188 Md. 290, ap¬ 
peal dismlssed 68 S.Ct 86, 333 U. 
S. 749, 92 L.Ed. 836. 
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ever, wherc thc power of a court on rcview of an 
award is limited to aftirming or sctting it aside in 
toto, it has been hcld that the ctTcct of an ordcr set- 
ting aside an award is to rcniand it to thc !torird or 
commission for new trial.'*^- \\'here the court is 
authorized to rcmand only on setting aside the or¬ 
dcr or award, it may not rcmand whcre the settin:< 
aside of the award is not propcr .^2 Whcre the act 
requires the court to remit for further hearing on 
sustaining appellanfs exception to the award, it is 
crroneous to fail to do so.^3 

WTiere the statute specifies the grounds for re- 


niand, the court may not rcmand on any other 
gronnd.^^ Under some statutos, the court cannot 
rtmand for the taking of additional testimony where 
therc has bcen a full hearing and a final award.^s 
It has been held that the court cannot remand for a 
new hearing on the ground that the findings are 
against the weight of the evidcnce.®® 

As a general rule, subject to statutory limitations 
on the exercise of such power, the court on review 
of compensation proceedings may remand the mat- 
ter^^" for a further hearing^^s or to take additional 


Wash.—Boone ▼. Department of La- 
bor and Industries, 24 P.2d 454. 174 
Wash. 123. 

Wia.—Kaegi v. Industrial Cemmis- 
sion, 2SS X.W. S45. 232 Wia. 16. 
Ttsmand for additional tastimony 
(1) Heviewine court in compensa¬ 
tion cases has no power to remand 
case in order that additional testi¬ 
mony may be presented. 

U.S.—lAcomastlc Corp. v. Parker, D. 
C.Md., 54 F.Supp. 138. 

<2) After certiflcation of the rec- 
ord to court of common pleas on ap- 
peal from industrial commission. 
court of common pleas was required 
to hear the case on the record and 
transcript certifled to it by the com¬ 
mission and had no Jurisdiction to 
remand record to commission for the 
purpoae of taking additional testimo¬ 
ny on behalf of claimant. 

Ohio.—Firth v, Industrial Commis¬ 
sion of Ohio, App., 145 N.E.2d 215. 
(3) On appeal, in compensation 
case, from order of the department 
of labor and Industries, superior 
court. by rendering Judgmeot direct- 
Ing department to reopen the case 
and have claimant examined by three 
disinterested physicians. assumed a 
supervisory power over the depart¬ 
ment which it did not possess. 

Wash.—Ivey v. I>epartment of Labor 
and Industries, 102 P.2d 6S3, 4 
Wash.2d 162. 

SI. Ariz.— ▼. Alabam*s Freight 
Co., 12 P.2d 294, 29$, 40 Ariz. 383. 

92. Wis.—Tadln v. Industrial Com¬ 
mission. 61 N.W.2d 309. 265 Wis. 
375—^Albion v. Indus. Commission, 
231 N.W. 249, 202 Wis, 15. 

93. Pa.—Caruso v. Commonwealth, 
99 PaSuper. 238. 

91. ICo.—Gonzalea v. Johnston Foil 
Mfff. Co.. App., 305 S.W.2d 45— 
Estes V. General Chemical Olay 
Co., App., 93 S.W.2d 295. 

93* S.C.—^Parrott v. Barfield Used 
Parts, 34 S.E.2d 802, 206 S.a 381, 

96. Pa.—^Mucichuck v. John A. Eich- 
leay, Jr., Co.. 200 A. 91$, 132 Pa. 
Super. 347. 

97« CsL—SimmoQs Co. ▼. industrial 
Acc. Commission, 1$1 P.2d 702, 70 


C.A.2d 664—National Automobile 
Ins. Co. V. Industrial Accident Com¬ 
mission. 55 P.2d 544. 12 C.A.2d 377 
—Sperry Flour Co. v. Industrial 
Acc. Commission, 260 P. 565, 86 C. 
A. 206. 

Conn.—^Kearna v. City of Torrington, 
177 A. 723. 119 Conn. 522—Glodenis 
V. American Brass Co., 170 A. 146, 
118 Conn. 29. 

Fla—Hardy v. City of Tarpon 
Springs, 81 So.2d 503. 

I Ga.—^Free v. Associated Indem. 

‘ Corp,. 52 S.E.2a 325. 78 Ga.App. 839 
—Hartford Accident & Indemnlty 
Co. V. Cox, 12 S.E.2d 110, 63 Ga 
App. 763. 

Ili.—GroUemond v. Industrial Com¬ 
mission, 126 X.E.2d 211, 5 in.2d 
541. 

Ky.—Low Moisture Coal Co. v. Van- 
diver, 260 S.W.2d 395—Searcy v, 
Three Polnt Coal Co., 134 S.W.2d 
22S, 280 Ky. 683. 

La.—^Kimble v. Colfax Lumber & 
Creosoting Co., App., 73 So.2d 5. 

Mass.—Moore's Case, 110 N‘.E.2d 764, 
330 Mass. 1. 

Minn.—Romani v. Ancker Hospltal, 
69 X.W.2d 497, 244 Minn. 185— 
Swider v. Pillsbury Mills, 42 N.W. 
2d 560, 231 Minn. 210—Simpson v. 
Gold, 22 N.W.2d 923, 221 Minn. 
628. 

N.J.—Huber v. New England Tree 

j Expert Co., 65 A.2d 614, 2 N.J. 53. 

Rubeo v. Arthur McMullen Co., 
189 A. 662, 117 N.J.I«aw 574, oon- 
formed to 193 A. 797, 118 N.J.Law 
530, afflrmed 198 A. 843, 120 N.J. 
I*aw 182—^Ruoff V. Blasi, 186 A. 
581, 117 N.J.Law 47, affirmed 191 A. 
877, 118 N.J.Law 314. 

Cason V. Overman, 64 A.2d 183, 
25 N.J.M1SC. 385. 

N.Y.—^Brown v. Central Coal Co., 161 
N.T.S.2d 712, 3 A.D.2d 867—Husing 
V. Medica! Laboratories, 135 N.Y.S. 
2d 157, 285 App.Dlv. 13—Trillas 
V. Weimet Film Co.. 119 N.Y.S.2d 
639, 281 App.I>iv. 932, affirmed 
118 N.E.2d 599, 306 N.Y. 779— 
Hourigan v. Walsh Const. Co., 53 
N.y.S.2d 584, 269 App.Div. 7X5— 
Glass V. Hudson Glass Co., 19 N.Y. 
S.2d 918, 259 AppJCiv. 947« 
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Okl.—James Const. Co. v. Aylor, 42 
P.2d 528, 171 Okl. 173. 

Pa—^Dougher v. Lummus Co., 136 A. 
2d 132, 184 PaSuper. 615—Sandy 
V. Hazle Brook Coal Co., 10 A.2d 
833, 138 Pa.Super. 681—^Weeks v. 
Lehigh Portland Cernent Co., 176 
A. 850, 116 PaSuper. 514. 

Slavitsky v. Glen Alden Coal Co., 
81 Pa.Dist. & Co. 373. 

Holmes v. Suburban Supply 
Warehouse, Com.Pl., 29 Del.Co. 32 
—Grigsby v. Ferguson & Edmond- 
son Co., Co., 94 Pittsb.Leg.J, 473— 
Robson V. Carnegie Coal Corp., 
Com.Pl., 21 Wash.Co. 20. 

Vt.—Pitts V. Howe Scale Co., 1 A.2d 
695, 110 Vt. 27. 

Wis.—^Dryden v. Lincoln County, 16 
N.W.2d 799, 246 Wis. 283. 

71 CJ. p 1352 note 35. 

Sffeot on Juzlsdletlon 

(1) When workmen^s compensation 
proceeding was remanded from supe¬ 
rior court, where it w'as pending on 
appeal, to industrial commission, su¬ 
perior court surrendered its jurisdlc- 
tion, and industrial commission ac- 
quired jurisdiction for all purposea 
notwithstanding order stated that 
proceeding was remanded for specific 
purpose. 

N.C.—Butts V. Montague Broa, 179 
S.E. 799, 208 N.C. 186. 

(2) Court cannot remand and at 
the same time, by its order remand- 
Ing to the commission and requiring 
it to certify the record with its flnd- 
ings back to the court, retain juris¬ 
diction over the causa 

IlL—Kudla V. Industrial Commission, 
168 N.E. 298, 336 111. 279—Western 
Shade Cloth Co. v. Industrial Com¬ 
mission, 156 N.E. 796, 325 111. 670. 

Oompazed wfth recommittal to mas- 
ter 

Superior court had the same right 
to recommit a compensation pro¬ 
ceeding to the industrial board for 
further findings that it would have 
in equlty to recommit a case to a 
master. 

Mass.—Evans’ Case, 18 N.B.2d 27, 
299 Mass. 435. 

98« Ga.—Atlanta Transit System, 
Ina v. Harcourt, 95 S.K2d 41, 94 
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testimony or evidence,^^ even though such cvidcnce remand may be grantcd where there is newly dis- 
could, with ordinary diligence, have been presented covered evidence,- but under other statutes, the 
at the original hearing.^ Under some statutes, a court is without power to order a remand on this 


Ga.App. 503—U. S. Pidellty & 
Guaranty Co. v. Brown, 23 S.E.2d 
443. 68 Ga.App. 706. 

Ind.—Bakers Consulting Bureau v. 
Julian» 6 N.E.2d 737, 103 Ind.App. 
218. 

Mass.—^Nagle^s Case, 37 N,E.2d 474, 
310 Mass. 103. 

Minn.—Manthe v. Employers Mut. 
Cas. Co.. 68 N.W.2d 758, 239 Minn. 
368. 

N.C.—^Rankin v. Brown Mfg. Co., 193 
S.E. 389, 212 N.C. 357. 

Okl.—Bristow v. State Indus. Com- 
mission of Okl., 317 P.2d 237. 

Pa.—Ricchetti v. DiMarco Bros., 54 
Pa.Dist & Co. 653. 

Mulhollen v. Philipsburg Coal 
Co.. Com.Pl., 15 Cambria 160— 
Imboden v. Union Premler Stores, 
Com.Pl., 53 Dauph.Co. 257—^Walsh 
V, Penn Anthracite Mining Co., 
Com.Pl., 42 Lack.Jur. 17—^Bazile- 
vich V. Chllds Co.. Com.Pl.. 87 
Plttsb.Leg.J. 452—Romanosky v. 
Locust Coal Co., Com.Pl., 44 Sch. 
Leg.Hec. 194—Curran v. James 
Regulator Co., Com.PL, 8 Sch.R€g. 
9—Shiel V. McDonald Mining Co., 
Com.Pl., 32 Wash.Co, 166. 

R.I.—Jacob V. Moshassuck Transp. 
Co., 125 A.2d 184—^Egan v. Walsh- 
Kalser Co., 56 A.2d 854, 73 R.I. 399 
—Dorfman v. Rosenthal Ackerman 
Millinery Co., 13 A.2d 268, 64 R.1. 
498. 

Vt.—^Belfore v. Vermont State High- 
way Department, 187 A. 797, 108 
Vt. 396. 

71 C.J. p 1356 note 43. 

99. U.S.—United Pruit Co. v. Cardil- 
lo, D.C.N.Y., 104 P.Supp. 81—Luck« 
enbacb S. S. Co. v. Norton, D.C. 
Pa., 41 P.Supp. 105. 

Ga.—Employers Mut. Liability Ins. 
Co. V. Anderson, 100 S.E.2d 611, 96 
Ga.App. 509—^Rutland v. Vauglm, 
100 S.E.2d 609, 96 Ga.App. 499— 
Hood V. Jackson, 59 S.E.2d 45, 81 
Ga.App. 465. 

Idaho.—Pields v. Buffalo-Idaho Min¬ 
ing Co., 40 P.2d 114, 55 Idaho 212. 

111.—Conreauz v. Industrial Commis- 
sion, 188 N.E. 457, 354 111. 456. 

Xowa.—^Davis v. BJorenson, 293 N.W. 
829, 229 lowa 7. 

Ky.—^H. H. Waegner & Co. v. Moock, 
197 S.W.2d 254, 303 Ky. 222. 

La.—Halphen v. St. Mary Sugar Co- 
op., Inc., App., 91 So.2d 912—Os- 
bome V. Rednour, App„ 88 So.2d 
250—Newman v. Zurich General 
Acc. & Liablllty Ins. Co., App., 87 
So.2d 230—Banks v. Kent PUing 
Co., App», 87 So.2d 138^—Mamon v. 
Pamsworth & Chambers Const. Co., 
App., 86 So.2d 764—^Jones v. Rem- 
Ington lUnd, Inc., App., 86 So.2d| 
628—Roy v. GuiUot, App., 84 So. 
2d 469—^Betz v. Travelera Ina Co« 


App., 68 So.2d 666—^Brown v. Mans- 
fteld Hardwood Lumber Co., App., 
50 So.2d 116—Gagliano v. Boh 
Bros. Const. Co., App., 44 So.2d 
732—Pierce v. Bituminous Cas. 
Corp., App., 38 So.2d 527—Llnd- 
sey V. Twin City Motor Co., App., 
181 So. 598—Perkins v. Mills Engi- 
neering & Construction Co.. App., 
179 So. 318—^Rivlere v. McClintic- 
Marshall Corp., App., 177 So. 99— 
Cannon v. Tremont Lumber Co., 
App., 175 So. 881—Desadier v. Cen¬ 
tral Lumber Co., App., 173 So. 578. 

Mass.—^Varano*s Case, 134 N.E.2d 453, 
334 Mass. 153. 

Miss.—^Reyer v. Pearl River Tung 
Co., 68 So.2d 442, 219 Miss. 211— 
Federated Mut. Implement & Hard¬ 
ware Ins. Co. V. Spencer, 67 So.2d 
878, 219 Miss. 68—^Karr v. Arm- 
strong Tire & Rubber Co., 61 So. 
Jd 789. 216 Miss. 132. 

Mo.—Hogue V. 'TVurdack, App., 298 
S.W.2d 492—Buecker v. Roberts, 
App., 200 S.W.2d 529. 

N.J.—^Alberts v. Keystone Commis- 
sary Co., 131 A.2d 430, 45 N.J. 
Super. 71. 

Huber v. New England Tree Bx- 
pert Co., 61 A.2d 59, 137 N.J.Law 
649, afELrmed 65 A.2d 514, 2 N.J. 53 
—Grant v. Grant Casket Co., 60 
A-2d 817, 137 N.J.Law 463, afflrmed 
66 A.2d 620, 2 N.J. 15. 

N.T.—Wright v. Pleasant Waste Ma- 
terial Co., 160 N.Y.S.2d 607, 3 A. 
D.2d 333—Cullen v. Board of Bd- 
ucation, City of Watervliet, N. Y., 
142 N.Y,S.2d 189, 286 App.Div. 908 
—Geoghan v. Francis Leggett Pre- 
mier Food, 137 N.Y.S.2d 506, 285 
App.Dlv. 911—Canty v. American 
Brake Shoe Co., 135 N.Y.S.2d 800, 
284 App.Div. 1077—Capierseo v. 
Bonsignore, 130 N.Y.S.2d 596, 283 
App.Div. 976—Wilson v. Rochester 
Products Division, General Motors 
Corp., 126 N.Y.S.2d 324, 282 App. 
Div. 973—Segretto v. Miles, 109 N. 
Y.a2d 427. 279 App.Div. 831—Jack¬ 
son V. Bethlehem Steel Co., 98 N. 
Y.S.2d 634, 277 App.Div. 912, ap- 
peal dismissed 95 N.E.2d 44, 301 
N.Y. 681—Beiter v. Mlller, 48 N.Y. 
S.2d 42, 267 App.Dlv. 1021. 

N.C.—^Thompson v. Johnson Funeral 
Home, 179 S.B. 801, 208 N.C. 178. 

OkL—1800 Restaurant, Inc. v. Gos- 
sett, 262 P.2d 437—De Shazer v. 
Nail, 250 P.2d 456, 207 Okl. 446— 
B. G. Nicholas Const. Co. v. State 
Indus. Commission, 250 P.2d 221, 
207 OkL 428. 

Pa.—Wllk V. Budd Co.. 100 A.2d 127, 
174 Pa.Super. 108—^Novak v. State 
Workmen'8 Ins. Fund, 173 A. 327, 
113 Pa.Super. 556. 

Foster y. State Workmen^s Ins. 
Fund, Com.PL, 48 Dauph.Co. 301— 
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Collison V. Union City Chair Co., 
Com.Pl., 22 Erie Co. 77—Boehner 
v. Gasket Supply Co., Com.Pl., .tT 
Montg.Co. 110—Grigsby v. Fergu- 
son & Edmondson Co., Co., 94 
Plttsb.Leg.J. 473—Stelzig v. Jonos 
& Laughlln Steel Corp., Com.Pl., 90 
Plttsb.Leg.J. 544—Kolesnik v. 
Pressed Steel Car Co., Com.Pl., S7 
Plttsb.Leg.J. 528—Speakman v. 
Shenandoah Citizens Water & Gas 
Co., Com.Pl., 9 Sch.Heg. 51—^Baker 
V. Newsteln, Com.Pl., 22 Wash.Co. 
58. 

R.L—^Perez v. Columbia Granite Co., 

62 A.2d 658, 74 R.I. 503. 

71 C.J. p 1356 note 44. 

ECLUivalent to new tzial 
Remittlng a compensation case to 
determine a basic question of fact 
is the equi valent of ordering a new 
trial on that issue. 

Pa.—^Dosen v. Union Collieries Co„ 
29 A.2d 354, 150 Pa.Super. 619. 

L Ga.—^Hartford Accident & Indem- 
nity Co. v. Cox. 11 S.E.2d 661, 191 
Ga. 143, answers to certided ques- 
tions conformed to 12 S.E.2d 110, 

63 Ga.App. 763. 

2 . La.—Soudelier v. Travelers Ins. 
Co., App., 72 So.2d 771—Johnson 
V. Brown Paper Mill Co.. App., 35 
So.2d 774—^McClung v. Delta Ship- 
building Co., App., 34 So.2d 70— 
Vilce V. Travelers Ins. Co., App., 
18 So.2d 243. 

Minn.—Sorenson v. La Pompadour, 
Inc., 246 N.W. 114, 187 Minn. 665. 
N.C.—^Tindall v. American Furniture 
Co., 4 S.E.2d 894, 216 N.C. 306— 
Byrd v. Gloucester Lumber Co., 
176 S.E. 572, 207 N.C. 258. 

Dlsoretion. 

Exercise by superior court of pow¬ 
er to remand compensation proceed- 
ing to industrial commission for re- 
hearlng on ground of newly dlscov- 
ered evidence rests on judge's dis- 
cretlon, ordlnarily not subject to 
review. 

N.C.—^Byrd v. Gloucester Lumber Co., 
supra. 

Showlttg lield insoilleient to war- 
rant remand for taklng of newly dls- 
covered evidenca 

IjO ,—^Landry v. Gllger DrilUng Co., 
App., 92 So.2d 482—^Bbarb v. South¬ 
ern Industries Co., App., 78 So.2d 
653—Weeks v. Consolidated Under- 
writers, App., 58 So.Sd 289 — Dis- 
gins V. Salley & Eliis, App., 199 Sa 
442. 

Showlng h^d snffident 
La.—Soudelier v. Travelers Ins. Oa» 
App., 72 So.2d 77L 
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ground.* The court may remand the case for in- 
corporation ot tvidence or other matters into the 
record,* to allow an amendmont ot the pleadings/ 
to correct the award»^ to determino the proper : 
amount of compensation,^ to makc fiirthcr findings,*^ 
to correct a findiiig,® or to make findings consist- [ 


cnt.l® 

The case may he remanded where the appeal is 
improper.ii an adequate hearing was not held,i 2 ali 
interested persons were not made party,i3 claimant 
died pending the appeal,the record is incomplete or 


3. Ga.—Continental Casualty Co. v. 
Calilwell, ISO S.E. 40S, 35 Ga.App. 
17. 

lUmiti of rolo 

Rule that court may not remand 
a workmHn*s compensation case for 
the takins of additional or newly 
discovered evidence has no applica- 
tion to the takmgr of additional testi- 
mony by joint board on a reconsider- 
ation of an isaue made necesaary by 
the board’s havini? proceeded on a 
fundamentally wrong basta in a prior 
hearing. 

Wash.—Olympia Brewing Co. v. De¬ 
partment of Itabor & Industries of 
State, 208 P.2d 1181, 34 'VVaah.2d 
438. 

4, La.—^^V nderson v. St. Paul Mer- 
cury Indem. Co., App.. 81 So.2d S6— 
Stevens v. Vernon Tlmber Co., 
App.. 171 So. 864. 

Okl.—Lunsford v. Texaa Co., 268 P. 
200. 131 Okl. 185. 

6. La.—^Brown v. Edwarda, App., 160 
So. 173, followed in Hali v. £d- 
warda, 160 So. 174. 

71 C.J. p 1357 notes 52, 53. 

0. Conn.—-Witchekowski v. Falis Co., 
136 A. 565, 105 Conn. 737. 

Attomaj^a f«oa 

Maas.—^Whittaker*8 Case, 66 N.E.2d 
785, 319 Mass. 582. 

7. Me.—Stroufs Case, 140 A. 377, 
126 Me. 579. 

Pa.—Millcr v. Colgate-Palmolive 

Peet Co., Com.PI., 29 West,LuJ. 61. 
9, U.S.—Cyr v. Crescent Wharf & 
Warehouse Co., C.A.CaI., 211 P.2d 
454. 

Ala,—Diamond Coal Co. v. WTiite, 77 
So.2d 372, 262 Ala. 112. 

Ariz.—^Martin v. Xndustrial Commis- 
sion, 257 P.2d 596, 75 Ariz. 403. 

Ark.—Paragould Liaundry & Dry 
Cleaning Co. v. Rogers, 197 S.W.2d 
667, 210 Ark. 764-—Long-Bell Lum- 
ber Co. v. Mitchell, 177 S.W.2d 920, 
206 Ark. 854. 

Cal.—Califomia Compensation Ins. 
Co. V. Industrial Acc. Commission, 
251 P.2d 348. 115 CA.2d 142—^Pier- 
son V. Industrial Acc. Commission. 
220 P.2d 794, 98 C.A,2d 698— 
aker v. Industrial Acc. Commls- 
aion, 220 P.2d 793, 98 C.A.2d 838. 
Colo.—^U. S. Fidelity & Guaranty Co. 

V. Xndustrial Commission, 259 P.2d 
369, 128 Colo. 68. 

Cona—McQuade v, Town of Ashford, 
35 A.2d 842, 130 Cona 478. 

Del.—Carey v. Bryan and Rollins. 

105 A.2dl 201, 9 Terry 335. 

D.C—Yendemia v. Cristaldt, 221 F,2d 
lOt, 95 U.S.App.D.a 230. 


! Fla.—Moses v. R. H. "Wright & Soa 

l nc. , 90 So.2d 330—Blount v. State 
j Road Dept., ST So.2d 507—^Fox- 
! worth V. Florida Indus. Commis¬ 
sion, ?6 So.2d 147—Cook v. High- 
way Cas. Co., S2 So.2d 679—Hardy 
V. City of Tarpon Springs, SI So.2d 
503. 

Ga.—^^Vmerican Mut. Liability Ins. 
Co. V. Gore, 99 S.E.2d 238. 95 Ga. 

! App. 885—Ideal Mut. Ins. Co. v. 

Hay. SS S.E.2d 428, 92 Ga.App. 273. 

' Ind.—Stoner v. Howard Sober, Inc., 
App., 141 X.E.2d 458—Poke v. Peer- 
less Foundry Co., 119 N.E.2d 905, 
124 Ind.App. 544—Stoner v. How¬ 
ard Sober. Inc., 118 X.E.2d 504, 124 

l nd. App. 581—^prout & Davis v. 
Torea 78 X.E.2d 437, 118 Ind.App. 
384—^BEayes Freight Lines v. Mar¬ 
tin. 77 N.E.2d 300, 118 Ind.App. 139. 

Ky.—Hayes Freight Lines, Inc. v. 
Burns, 290 S.W.2d 836—Jones v. 
Crummies Creek Coal Co., 264 S.W. 
2d 294—H. H. Waegner & Co. v. 
Moock, 197 S.W.2d 254, 303 Ky. 222. 
Me.—Guthrie v. Mowry, 184 A. 895, 
134 Me. 256. 

Minn.—Chlllstrom v. Trojan Seed Co., 
65 2C.W.2d 888, 242 Mlnn. 471—Kap- 
lan V. Alpha Epsilon Phi Sorority, 
42 N‘.W.2d 342, 230 Mina 547. 

Mo.—Culberson v. Daniel Hamm 
Drayage Co.. 286 S.W.2d 813. 

Woodward v. J. J. Grier Co., 
App., 252 S.W.2d 844—Moore v. R. 
C. Can Co.. App., 229 S.W.2d 272— 
Powell V. Ford Motor Co., App., 78 
S.W.2d 572. 

X.Y,—^Nagorka v, Goldstein, 167 N.T. 
S.2d 118, 4 A.D.2d 904—MeCann v. 
Hyal Luncheonette Co., 135 H.T.S. 
2d 823, 284 App.Div. 1079. 

Okl.—^Roxana Petroleum Corporation 
V. Park, 31 P.2d 616, 168 Okl, 15. 

Pa—Bogan v. Smoothway Const. Co., 
130 A.2d 207, 183 PaSuper. 170— 
Icenhour v. Freedom Oil Works 
Co., 7 A.2d 152, 136 PaSuper. 318 
—Straub v, Edward G. Budd Mfg. 
Co., 175 A. 704, 115 Pa.Super. 895. 

Eggert V. General Elee. Co., Com. 
Pl., 34 Erie Co. 36—Matylewlcz v. 
Hudson Coal Co., Com.Pl., 53 Lack. 
Jur. 9—AndrioU v. Hudson Coal 
Co., Com.Pl., 39 Luz.Leg.Reg. 56— 
McFarland v. Wolffe, Com.Pl., 72 
Montg.Co. 484—Carlo v. Pressed 
Steel Car Co., Co.. 104 PIttsb.Leg. 

J. 34—^Dilanni v. Dravo Corp., Co., 
95 Pittsb.Leg,J. 305—^Fawcett v. 
Ashcraft, Com.Pl., 26 Wash.Co. 108. 
Tenn.—^Etter v. Blue Diamond Coal 
Co., 215 S.W.2d 803, 187 Tena 407. 
71 C*J. p 1356 note 47. 
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9. Cal.—^Holt V, Industrial Acc. 
Commission, 255 P.2d 438, 117 C.A. 
2d 373—Industrial Indem. Co. v. 
Industrial Acc. Commission, 229 P. 
2d 2. 103 C.A.2d 249. 

Mo.—Seifert v. Heil Packing Co., 
App., 52 S.W.2d 579. 

10 . X.IL—^Desrosiers v. Dionne Bros. 
Furnlture, Inc., 92 A.2d 916, 97 N. 
H. 525. 

71 C.J. p 1357 note 49. 

11 . Mich.—Lucas v. Ford Motor Co., 
300 N.W. 87, 299 Mich. 280. 

Appeal prematnre 

Ga.—Rose City Foods v. Usry, 71 S. 
E.2d 649, 86 GaApp. 307. 

12 . Mich.—Cardott v. Chevrolet Mo¬ 
tor Co., 256 N.W. 366, 268 Mich. 
378. 

N.Y.—Gruttaduria v. Imperial Metal 
Mfg. Co., 294 N.Y.S. 461, 260 App. 
Div. 242—Summers v. Mohawk Val- 
ley Roofing Corp., 283 N.Y.S. 677, 
245 App.Div. 412. 

Pa—^DiMaria v. Superior Bronze 
Corp., Com.Pl., 88 Erie Co. 69. 

13. N.Y.—Skorepa v. Capek, 42 N, 
Y.S.2d 734, 266 App.Div. 898, af- 
firmed 66 N.E.2d 740, 293 N.Y. 738. 

N.D.—Burkhardt v. State, 42 N.W.2d 
670, 77 N.D. 232. 

Partner 

Common pleas court which, on ap¬ 
peal from compensation bureau, 
found that employee suffered com¬ 
pensabis Injury could not remandi 
the case for purpose of bringing in 
employeFs partner as a party re¬ 
spondent even If affirmance of Judg- 
ment against employer without his 
partner would jeopardize rights of 
employeFs Insurance carrier. 

N.J.—^Belvldere v. Waldron, 30 A.2d 
696, 129 N.J.Law 687. 

Bival olaimantB 

Where woman who had obtalned 
judgment on her clalm for work- 
men^s compensation benefits as wid- 
ow of deceased employee had not 
been party to proceedlngs brought 
by another woman on her clalm for 
benefits as wldow of same employee, 
order of county court remandlng^ 
both alleged widows* causes to work- 
men*s compensation division for fur- 
tlier proceedlngs to determlne which 
actually was wldow was nugatory 
as to wldow not a party, 

N.J.—Minter v. Minter, 114 A.2d 465, 
85 N.J.Super. 439. 

14. Mass.—Steuterman’s Case, 82 N, 
H2d 601, 323 Mass. 454. 



101 C.J.S. 


WORKMEN’S COMPENSATION § 788 

inadequate,^® there is an error of law,^® an errone- The case may also be remanded where evidence 
ous rule of law has been applied to the evidence,was improperly rejected,!^ the findings or order is 
or the case was tried or determined on an errone- ainbiguous,20 insufficient or incomplete ,21 incon- 


ous theory.^® 

Okl.—^Indian Territory Illumlnating 
011 Co. V. Pettyjohn, 65 P.2d 415, 
179 Okl. 222. 

15. Mass.—^Moore*s Case, 110 N.B.2d 

764, 330 Mass. 1—Belezarlan'8 

Case, 31 N.B.2d 4, 307 Mass. 557— 
Di Clavio's Case, 199 N.E. 732, 293 
Mass. 259—^Flander’s Case, 199 N. 
E. 309, 293 Mass. 157. 

N.Y.—^Wanamaker v. Selfridge, 7 N. 

T.S.2d 430, 255 App.Div. 892. order 
resettled 10 N.Y.S.2d 219, 256 App. 
Div. 870. 

rallnxe to file stateme&t of flnd- 
ixigs as reQuired by the act warrants 
a remand to the board with Instruc- 
tlons to make the award in striet 
cofnpliance with the act. 

U.S.—^Howard v. Monahan, D.CTex., 
33 P.2d 220. 

71 C.J. p 1358 note 94. 

App^aat not at fanlt 
Where opponents in compensation 
proceeding appealed from award of 
deputy commissioner, and, after op¬ 
ponents* attomey and department of 
labor and industry had vainZy re- 
quested department*s reporter sever- 
al times to file transcript of testi- 
mony taken before commissioner, de¬ 
partment afflrmed award because of 
opponents* failure to file transcript, 
award was vacated and case remand¬ 
ed to department for hearing on tes- 
timony taken by reporter or before 
department, since opponents had 
been deprived of their day in court. 
Mich.—W'ilcox v. Heinz, 267 N.W. 756, 
275 Mich. 649. 

Vzaiuioxipt imaTaUable 

On a proper showing that a tran- 
script from the industrlal commis- 
sion, essential to final determination 
by the reviewing court, cannot, 
through no fault of the parties, be 
secured, the cause will be remanded 
for new trial. 

Okl.—Harry Tidd Const. Co. v. Meade, 
9 P.2d 919, 156 OkL 144—Buckner 

V. Dillard, 5 P.2d 860, 153 Okl. 145. 
Beoord sidaieieiLt so that re¬ 
mand was not ordered. 

Mass.—^Flaherty*s Case, 56 N.K2d 
880, 316 Mass. 719. 

16. N.T.—^Brown v. New York State 
Tralning School for Girls, 11 N.Y. 
S.2d 849, 256 App.Div. 767. 

N.C.—Stanley v. Hyman-Mlchaels 
Co.. 22 S.B.2d 670, 222 N.C. 257— 
McGill V. Town of Liimberton, 3 
S.B.2d 324, 215 N.C. 752. 

OkL—Sinclair Prairie Oil Co. v. Ste- 
vens, 148 P.2d 176, 194 OkL 109— 
Manhattan-Dong Const. Co. v. 
Breedlove, 138 P.2d 827, 192 Okl. 
656—^National Tank Co. v. Gold, 95 
P.2d 235, 186 OkL 674—Briscoe 


Const Co. V. Miller. 85 P.2d 420, 
184 Okl. 136. 

S.C.—^Logan v. Williams Purniture 
Co., 33 S.E.2d 78, 206 S.C. 83. 
Ghaage In law 

(1) In determining what justice re¬ 
quires for purpose of making proper 
disposition of an action brought to 
review an order of state industrial 
commission, supreme court will con- 
sider any change in law which has 
supervened since judgrment being re- 
viewed was rendered and recogrnize 
such a change as may affect resuit 
in trial tribunal by vacating order 
or award without prejudice in order 
that cause may be remanded and 
commission may be free to act by 
deallng appropriately with contro- 
versy in light of law declared in a 
similar case subsequent to order or 
award under review. 

Okl.—Allison V. Bareco Oil Co., 225 
P.2d 167, 203 Okl. 615. 

(2) Where it was indicated that a 
decision of the state industrial board 
denying award of death beneflts was 
based on a decision of the appellate 
division which had been reversed by 
the court of appeals before the in¬ 
stant proceeding was heard on ap- 
peal, and an award of benefits could 
have been sustained by recognlzed 
authority under the facts, decision 
would be reversed and matter re- 
mitted to the board for further con- 
sideration and for the taking of fur¬ 
ther proof. 

N.Y.—Welz V. Markel Service, 41 N.Y. 
S.2d 395, 266 App.Div. 757. 

(3) WTiere claimant*s case was not 
open and pending on effective date 
of provision of compensation law | 
goveming procedure and payment of 
compensation after previous disal-1 
lowance of claim, award was revers¬ 
ed and claim remitted. 

N.Y.—Pallon v. New York Color & 
Chemical Co.. 295 N.Y.S. 626, 251 
App.Dlv. 769, afflrmed 11 N.E.2d 
760, 275 N.Y. 573. 

17. Colo.—State Compensation Ins. 
Pund V. Mattivi, 106 P.2d 463, 106 
Colo. 461. 

Minn.—^Romani v. Ancker Hospital, 
69 N.W.2d 497, 244 Minn. 185— 
Baplan v. Alpha Bpsilon Phi Soror- 
ity, 42 N.W.2d 342, 230 Minn. 647. 
N.C.—Stanley v. BEyznan-Mlchaels 
Co., 22 SJB3.2d 670, 222 N.C. 267. 

B.I.—^Zielonka v. U. S. Rubber Co., 68 
A.2d 627, 74 R.L 82—Campbell v. 
Walsh-EIaiser Co., 51 A.2d 530, 72 
R.L 858. 

Tenn.—M. B. McMahan Lumber Co. v. 
Ownby, 232 S.W.2d 12, 191 Tenn. 
143. 
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18. Ga.—Borden Co. v. Dollar, 100 
S.E.2d 607, 96 Ga.App, 489. 

Mo.—Pear v. Ebony Paint Mfg. Co., 
181 S.W.2d 559, 238 Mo.App. 560. 
N-M.—Gonzales v. Sharp & Fellows 
Contracting Co., 153 P.2d 676, 48 N. 

M. 528. 

Tex.—Texas Emp. Ins. Ass*n v. Mah- 
low, Civ.App., 304 S.W.2d 161. 

19. Colo.—Industrial Commission of 
Colorado v. Potis, 149 P.2d 657, 112 
Colo. 423. 

Ky.—Searcy v. Three Point Coal Co., 
134 S.W.2d 228, 280 Ky. 683. 

Mo.—Smith v. Smith, 237 S.W,2d 84, 
361 Mo. 894. 

N.J.—^Paluk V. United Color & Pig- 
ment Co., 49 A.2d 685, 134 NJ.Law 
601. 

N.Y.— Asnew v. Montgomery Ward 
& Co., 116 N.Y.S.2d 724, 280 App. 
Div. 1008—Sammis v. Queens Bor- 
ough (Jas & Electric Co., 12 N.Y.S. 
2d 286, 257 AppJDlv. 68—Petak v. 
R. H. Macy & Co., 3 N.Y.S.2d 71, 
264 App.Div. 617. 

2a Mass.—Dillon*s Case, 140 N.E.2d 
169—Szettella*s Case, 130 N.B.2d 
573, 333 Mass. 335—^Blanco’s Case, 
33 N.E.2d 313, 308 Mass. 574. 

Minn.—Caddy v. R. Maturi & Co., 14 

N. W.2d 393, 217 Minn. 207. 

N.Y.—Monahan v. Remington Rand, 
Inc., 161 N.Y.S.2d 167, 3 A.D.2d 876 
—Goldman v. Bondson Press, 146 
N.Y.S.2d 917, 1 A.D.2d 706—Mac¬ 
intosh V. United Traction Co., 125 
N.Y.S.2d 100, 282 App.Div. 909. 

Okl.—^Morgan v. Cunningham, 288 P. 
2d 410—^Fischbach & Moore of Tex. 
V. State Indus. Commission, 203 P. 
2d 422, 201 Okl. 170—Corzine v. 
Compress, 164 P.2d 625, 196 Okl. 
259—James v. M. P. Thomas & Co., 
113 P.2d 386, 189 Okl. 52. 

21 . Colo.—^Metros v. Denver Coney 
Island, 129 P.2d 911, 110 Colo. 40. 
Conn.—Altman v. Hili, 129 A.2d 358, 
144 Conn. 233—McQuade v. Town of 
Ashford, 35 A.2d 842, 130 Conn. 478 
—^Kenyon v. Swift Service Corp., 
184 A. 643, 121 Conn. 274. 

D.C.—Del Vecchio v. Bowers, 67 P.2d 
751, 62 App.D.C. 327, certiorari 
granted 65 S.Ct 916, 295 U.S. 728. 
79 D.Ed. 1679. 

Fla.—Coleman v. Burnup & Sims, 
Inc., 96 So.2d 895. 

Ga.—Sweatman v. Hartford Acc. & 
IndencL Co., 99 S.E.2d 548, 96 Ga. 
App. 243. 

Idaho.—^Dyre v. Kloepfer & Cahoon, 
134 P.2d 610, 64 Idaho 612—^In re 
MacKenzie, 83 P.2d 118, 54 Idaho 
481. 

Ind.—Camegie-IUinoIs Steel Corp. v. 
Robinson, 58 N.E.2d 937, 115 Ind, 
App. 299. 
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sistent,^- based on incompetcnt evidcnct\-« or not ’ not ciear or sufficient-^ or does not show the extent 
supported by the cvidencc;-* where the evidence is \ 


Ky.—K#.‘ntucky Utilities Co. v. Ham-! 
mun« 116 S.\V.2d 273 Ky. CrC—■' 

A4l**n Mining? Co. v. Hali, 6»1 S.\V'.2d ’ 
41, 2.’;2 Ky. 16S. | 

Ma;>.s.—H^rthiaiime’?! Case, 102 X.E. 
id 112. 328 Masa. 186—Dillon*s! 
Cas.?. 87» X.E.2d 69. 324 Masn. 102 { 
—«iraddock’» Oaao, 37 >r.E.2d 308, j 
310 Mass. 116, 146 A.L.R. 116. j 
Minn—Olaon v. Gnlllii Whtjel Co., 15 1 
X.\V.2d 311, 218 Mlnn. 42, 156 
Ii. 13.1^. 

X.J.—ll(d«^^kl V. Ponningfton Dairy 
Farma, 192 A. 716, IIS X.J.Law 335 
—r:itt.<n V. AnKTiean Oil Co., 183 
A. 35. 116 X.J.Law 382. 

IVitton V. Amf^rican Oil Co., 181 
A. 631. 13 X.J.Misc. 823. 

X.T.—MuCaffrey v. Pt?!him Manor 
Police Dept.. 160 X.Y.S.2d 259, 3 
A.D,2d 772—Zygmont v. Certaln- 
Teed Producta Corp., 53 X.Y.S.2d 
771, 269 App.Div. 15. 

X.C.—Thomason v. Red Bird Cab Co., ] 
70 S.E.2d 706, 235 X.C. 602—Cook j 
V. Demis Lumber Co., 7 S.E.2d 378, 
Jl7 X.C. 161—Farmer v. Bemis 
Lumber Co., 7 S.E.2d 376. 217 X.C. 
158. 

Ohlo.-—Greer v. Industrial Commia- 
sion of Ohlo, App., 46 X.K2d 679. 
Okl.—Morgan v. Cunningham, 288 P. 
2d 410—McDuffie v. Nash Xeon 
Sign Co., 215 P.2d 839. 202 Okl. 568 
—Spccial Indem. Pund of Okl. v. 
Hewes. 214 P.2d 240. 202 Okl. 356— 
Orant 4b Engle Tubing Co. v. Cop- 
pin, 63 P.2d 79. 178 Okl. 426— 
Evans-Wallower Lead Co, v. Byrd, 

51 P.2d 497, 174 Okl. 626—South- 
weatem Light & Power Co. v. Pitt- 
man, 50 P.2d 298. 174 Okl. 296. 

Pa.—^Behanna v. Meyers, 44 A.2d 600. 
158 Pa.Super. 208—Gavula v. Sima 
Co., 38 A.2d 482, 155 Pa.Super. 206 
—Caviston v. Lang, 31 A.2d 566, 
152 Pa.Super. 51—Bauman v. Spo- 
kaa. 23 A.2d 211. 146 Pa.Super. 530 
—Matkosky ▼. Mldvale Co., 18 A.2d 
102, 143 Pa.Super. 197—Query v. 
Allegheny Plttsburgh Coal Co., 15 
A.2d 564, 141 Pa.Super. 517—^Bep- 
lar V. State Workmea*8 Insurance 
Pund. 8 A.2d 727, 137 Pa.Super. 287 
—Garrahan v. Glen Alden Coal Co., 

6 A.2d 437, 135 Pa.Super. 307— 
HoYeran v. Frankllnshire Worsted 
Mills, 188 A. 78. 124 Pa.Super. 119 
—ElUs V. Jones A Laughlln Steel 
Co., l«l A. 263. 111 Pa.Super. 252. 

Nlxon V. Allesdieny Plttsburgrh 
Coal Con 55 PADlst ^e. Co. 609— 
Matthews t, General Steel CaaUngs 
Corp, 53 Pa.Di8t A Co. 33&—Mat- 
thtmm T. Genml Ste^ CaaUngs 
Corp.. 53 PaJDist. A Co. 331. 32 Del. 
Co. 158. 

Bohn T. Caloric Stove Corp., Com. 
Pi, 4« Bertbi Ca 118—Frank v. 
Stata Workmen*a Ina. Pund, Com. 
Pl.. 7 CheatCa 130—DUdaria v. 


Superior Bronze Corp., Com.PL, 38 
Ene Co. .39—Schiavoiie v. Glen Ald¬ 
en Coal Co., Com.PI., 56 Lack.Jur. 5 
—Chriatman v. Allen Common- 
wealth D!d>r. Co., Com.PI., 20 Leh. 
L.J. 6S, 11 Som.Leg.J. 162—Wien- 
ooski V. Glen Alden Coal Co., Com. 
PI., 43 Luz.Leg.Reg. 215—^Marcin- 
kewicz V. Glen Alden Coal Co., 37 
Luz.Lcff.Rei?. 369—Gerwell v. Auto 
Radiator Hospita!, Com.PI., 36 Luz. 
Leg.Reg. 88—Matelivicz v. Susque- 
hanna Collieries Co., Com.Pl., 34 
Luz.Leg.Reg. 147—^Rogoskie v. Le- 
high Val. Coal Co., Com.PI., 33 Luz. 
Leg.Reg. 94—Steremchauk v. Jed- 
do-Highland Coal Co., Com.Pl., 32 
Luz.Leg.Reg. 442—Grigarski v. 
Glen Alden Coal Co., Com.Pl.. 31 
Luz.Leg.Reg. 357—In re Work- 
men*8 Compensation-Adequacy of 
Fndings of Fact by Board, Com.Pl., j 
23 West.L.J. 209. | 

R. I.—Catoia v. Eastern Concrete 
Products Co.. 124 A.2d 864—Stili- 
water Worsted Mills v. Mehegan, 
98 A.2d 267, 80 R.I. 449—Dorfman 
V. Hosenthal Ackerman Millinery 
Co., 13 A.2d 26S, 64 R.I. 498. 

S. C.—Frady v. Pacidc Mills, 99 S.E. 
2d 398, 231 S.C. 601—Gray v. Lau¬ 
rens Mill, 99 S.E.2d 36. 231 S.C. 488. 

Tenn.—Spradling v. Bituminous Cas. 
Corp,, 187 S.W.2d 626, 182 Tenn. 
443—W. C. Sharp Drug Stores v. 
Hansard, 144 S.W.2d 777, 176 Tenn. 
595. 

W^s.—Wagner v. Industrial Commis- 
slon, 79 N.W.2d 264, 273 WIs. 653, 
rehearing denied and mandate 
amended on other grounds 80 N.W. 
2d 456, 273 Wls. 553—Schaefer A 
Co, V. Industiial Commission, 265 
X.W. 393. 220 Wis. 384. 
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midisputed testlmony 
Where Industrial board made no 
ftnding as to certain material issues, 
appellate court had no authority to 
find ultimate facts in first instance, 
even on undisputed testimony, and 
matter was required to be remanded 
to industrial board for further lind- 
ings and entry of award based there- 
on. 

Ind.—Cole v. Sheehan ConsL Co., 53 
N.E.2d 172, 222 Ind. 274. 

22. Mich.—Jez v. Jackson Bumper 
Division. Houdaille-Hershey Co., 
10 N.W.2d 327, 306 Mlch. 111. 
N.a—Thomason v. Red Bird Cab Co., 
70 S.E.2d 706, 235 X.a 602. 

Pa.—Walsh v. Penn Anthracite Min¬ 
ing Co., 24 A.2d 61, 147 Pa.Super. 
328. 

Lenhart v. National Portland Ce¬ 
rnent Co., Com.Pl., 29 North.Co. 346 
—Twigger v. West Penn Power Co., 
Com.Pl., 25 WestL.J. 182. 

2Si Ky.—^Three Rivers Oil Corpora-j 
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I tion V. Harper, 79 S.W.2d 972, 258 
! Ky. 253. 

I Okl.—Mid-Union Drilling Co. v. Gra- 
ham. 88 P.2d 619, 184 Okl. 514. 

24. Ind.—Bass Foundry A Mach. Co. 
V. Christopoulos, 88 X.E.2d 692, 119 
Ind.App. 568. 

Ky.—^Kentucky Utilities Co. v. Ham- 
mons, 116 S.W.2d 298. 273 Ky. 375. 
Mo.—Morrow v. Orscheln Bros. Truck 
Lines, 161 S.W.2d 138, 235 Mo.App. 
1166—Lamker v. Schlller, App., 136 
S.W.2d 371—Carlton v. Henwood, 
115 S.W.2d 172, 232 Mo.App. 165— 
Hartzell v. Sloan, App., 111 S.W.2d 
942. 

N.J.—^De Zdarco v. No-Worry Chemi¬ 
cal Co., 31 A.2d 185, 130 N.J.Law 
40. 

Rivers v. American Radiator A 
Standard Sanitary Corp., 48 A.2d 
311, 24 N.J.Misc. 223. 

Pa.—Solop V. Centralia Collieries Co., 
101 A.2d 163, 174 Pa.Super. 606— 
Cubit V. City of Philadelphia, 10 
A.2d 863, 138 Pa.Super. 325—Sandy 
V. Hazle Brook Coal Co., 10 A.2d 
833, 138 Pa.Super. 581—^Beals v. 
State Workmen*s Insurance Fund, 
200 A. 178, 131 Pa.Super. 418. 

Hummel v. Philadelphia A Read- 
ing Coal A Iron Co., Com.Pl., 41 
Sch.Leg.Rec. 66—^Yasovich v. 
American Zlnc A Chemical Co., 
Com.PL, 17 Wash.Co. 188. 

Wis.—Wagner v. Industrial Commis¬ 
sion, 80 N.W.2d 456, 273 Wls. 653— 
Delta Oil Co. v. Industrial Com¬ 
mission, 77 N.W.2d 749, 273 Wls. 
285. 

25. La.—^Benelleld v. Zach Brooks 
Drilling Co., App., 59 So.2d 710— 
Pelt V, Hillyer, Deutsch, Edwards, 
App., 190 So. 151. 

N.T.—^Fleischner v. Imperial Llno- 
leum A Carpet Co., 122 N.Y.S.2d 
471, 282 App.Div. 784—^Edmonds v. 
D. Kalfaian A Son, 50 N.Y.S.2d 241, 
268 App.Div. 838, appeal denied 51 
N.Y.S.2d 748, 268 App.Div. 934— 
Toomey v, Union Bag A Paper 
Corp., 44 N.Y.S.2d 660, 266 App.Div. 
1046. 

Pa.—Collier v. Kaufmann A Baer Co. 
(Glmbers), 43 A.2d 9, 352 Pa. 412. 

Gibson v. Blower*s Palnt Service, 
14 A.2d 154, 140 Pa.Super. 216— 
Meyers v. Lehigh Valley Transp. 
Co., 10 A.2d 879, 138 Pa.Super. 569 
—^Yost V. Susquehanna Pipe Line 
Co., 10 A.2d 863. 138 Pa.Super. 502 
—Peak V. Pennsylvania R. Co., 184 
A. 295, 121 Pa.Super. 373—Komar 
V. Pennsylvania R. Co., 184 A. 298, 
121 Pa.Super. 385. 

Patulonis v. Locust Mountaln 
Coal Co., Com.Pl., $ Sch.Beg. 364— 
Halusic V. Ellsworth Colliery Co., 
Com.Pl., 21 Wash-Co. 97. 
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of the disability,26 where it appears that certain evi- 
dence was overlooked^^ or a material issue was not 
considered,2S where the decision was based on an 
erroneous finding,^^ where the amount or compu- 
tation of the award is erroneous,or where there 
is a confession of error.31 

As discussed infra § 789, unless its power is re- 
stricted by statute, the revicwing court may enter 
final judgment and need not remand the case where 
no facts remain to be developed or determined, but 
a remand is necessary where the facts have not been 
fully developed or a matter remains open for de- 
termination,32 and it has been held that the court 
should not make final disposition of the case where 


it appears that, through inadvertence or otherwise, 
the facts have not been fully developed.^^ \\’here 
claimant has failed to establish his right to com- 
pensation, the case may ncverthclcss be remanded 
where it appears probable that on a further hearing 
he will be able to do so,^^ but a remand will not be 
ordered where it does not appcar that claimant has 
additional evidence to offer.^^ Qn the other hand, it 
has been held error to remand a case to give claim¬ 
ant who failed to prove his case another opportunity 
to do so,5® and the case should not be remanded to 
give the employer or insurer another opportunity 
to prcsent evidence which should have been present- 
ed at the original hearing^^ Where a judgment 


SisaflTreement of medical «qperts 

(1) Where determination of para- 
mount issue in compensation case de- 
pended on testimony of physicians 
with respect to hernia, and physi¬ 
cians were numerically eauaily di- 
vided in opinion as to whether claim¬ 
ant had a hernia, and there was a 
paucity of lay testimony, court of 
appeal was justified in declining to 
adjudicate issue on employer*s ap¬ 
peal and would set aside judgment 
for claimant and remand case for 
further proceedlngs. 

La—^Mason v. Southern Kraft Oorp., 
App., S So.2d 757. 

(2) In suit hy employee to recover 
compensation the mere fact that 
medical experts were equally divided 
in their opinion as to nature and ex- 
tent of injuries is not a sufficient 
reason for remanding case unless 
other evidence makes it impossible 
for the court to arrive at a proper 
decision. 

La.—^Miller v. W. Horaee Williams 
Co., App., 8 So.2d 734. 

26« Mo. —Smith v. National Lead 
Co., App., 228 S.W.2d 407. 

Neb.—Schmidt v. City of Lincoln, 290 
N.W. 250, 137 Neb. 646—Steward v. 
Deuel County, 289 N.W. 877, 137 
Neb. 516. 

Okl.—^A. K. Spaldlng Const Co. v. 
Walden, 268 P.2d 247. 

27. N.Y.—^Bogart v. Shepard Niles 
Crane & Holst Corp., 6 N.Y.S.2d 
1016, 255 App.Div. 170. 

Imboden v. Union Premier 
Stores, Com.Pl., 53 Dauph.Co. 257. 

28. Me.—Drouin v. Eliis C. Snod- 
grass Co., 23 A.2d 681, 188 Ma 145. 

29. N.Y.—^Love V. Thatcher Mfg. Co., 
296 N.Y.S. 328, 251 App.Div. 47, 
appeal dismissed 11 N.E.2d 785, 275 
N.Y. 533. 

30. Conm—^LaRosa v. Liebman, 27 A. 
2d 385, 129 Conn. 234. 

Ky.—Stumbo & Vance Coal Co. v. 

Tackett, 300 S.W.2d 282. 

Okl.—J. B. Klein Iron & Poundry Co. 
V. State Industrial Commisslon, 98 
P.2d 761, 185 Okl. 424—Brlscoe 


Const. Co. V. Mlller, 83 P.2d 420, 
184 Okl. 136—Sheffleld Steel Corp. 
V. Barton, 84 P.2d 17. 188 Okl. 624. 

31. Okl.—Special Indem. Fund v. 
Dole, 223 P.2d 1086, 203 OkL 660— 
McQueen & Johnson v. Morgan, 111 
P.2d 1079, 188 Okl. 674—Block v. 
Williams, 42 P.2d 242, 171 Okl. 171 
—Utley V. Phelan, 33 P.2d 498, 168 
Okl. 411—^Devonian Oil Co. v. Wil- 
son, 31 P.2d 582, 167 Okl. 626— 
Silverman v. McMartin, 30 P.2d 155, 
167 Okl. 417. 
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Where both parties are a sirtng for 
xnodificatioiL, remand is proper. 

La.—^Horn v. Louisiana Highway 
Commisslon, 185 So. 711,17 Lia.App. 
238. 

SuggestioxL of remand 
Suggestion of the employees' com¬ 
pensation commisslon that proceed- 
ing to set aside commissiones order 
be remanded to deputy commlssioner 
for further hearing did not authorlze 
court to remand case. 

U.S.—^McDonough v. Monahan, D.C. 
Me., 30 F.Supp. 315. 

32. Conn.—Dinck v. Gellatly Const 
Co., 45 A.2d 685, 132 Conn. 479— 
Bourget v. Overhead Door Co., 183 
A. 381, 121 Conn. 127. 

Ga.—^American Mut Liability Ins. 
Co. V. Sims, 8 S.E.2d 408, 62 Ga. 
App. 424—^Bltumlnous Casualty Co. 
V. Dyer, 7 S.E,2d 415, 62 Ga.App. 
279. 

Ky.—Brewer v, Millich, 276 S.W.2d! 

12 . 

Mich.—^Nevels v. Walbrldge Aldlnger 
Co., 270 N.W. 272, 278 Mich. 214. 
Okl.—Special Indem. Fund v. Bram- 
lett 206 P.2d 972, 201 Okl. 415. 

Pau—^ohan v. Rockhlll Coal Co., 
14 A.2d 229, 140 Pa.Super. 146— 
Hein V. Ludwig, 179 A. 917, 118 Pa. 
Super. 152. 

Kost V. Sterling Coal Co., Com. 
Pl., 18 Cambria 29. 

S.D.—Salmon v. Denhart Elevators, 
30 N.W.2d 644, 72 S.D. 110, opinion 
adhered to 83 N.W.2d 167, 72 S.D. 
263. 


Tex.—^Texas Emp. Ins. Ass’n v. Ara¬ 
bie, Civ.App., 277 S.W.2d 267— 
Great Am. Indem. Co. v. Kingsbery, 
Civ.App., 201 S.W.2d 611, error re- 
fused no reversible error—^Pidelitsr 
& Casualty Co. of New York v^ 
Cogdill, Civ.App., 164 S.W.2d 217,. 
error refused. 

Va.—Winston v. City of Richmond^ 
83 S.E.2d 728, 196 Va. 403. 

W.Va.—^Miles v. State Compensation 
Comer. 67 S.B.2d 34, 186 W.Va. 183. 

33- Conn.—Steedley v. General Elee. 
Co., 86 A.2d 179, 188 Conn. 482— 
Tsoukalas v. Bolton Mfg. Co., 37 
A2d 357, 130 Conn. 658—^Herbst 
V. Hat Corp. of America, 31 A,2d 
829, 130 Conn. 1—^France v. Mun- 
son, 192 A. 706, 123 Conn. 102— 
Kenyon v. Swift Service Corp., 184 
A. 643, 121 Conn. 274—^Bourget v. 
Overhead Door Co., 183 A. 381, 121 
Conn. 127. 

Delay in olaiming error 
Where claimant, asserting a neu- 
rotic condition causing total inca- 
pacity, and the absence of suitable 
work, failed to file a motion to cor- 
rect the finding of the coznmissioner, 
who made an award for twenty per 
cent disabllity, the case would not 
be remanded for the filing of such a 
motion, after a lapse of flve years. 
Conn.—Guerrera v. W. J. Megin, Ino., 
34 A.2d 873, 130 Conn. 423. 

34. Conn.—^Tsoukalas v. Bolton Mfg. 
Co.. 37 A.2d 367, 130 Conn. 668— 
Keams v. City of Torrington. 177 
A. 725, 119 Conn. 522—Glodenls v. 
American Brass Co., 170 A 146, 118 
Conn. 29. 

Pa.—Griffln v. National Mining Co., 
193 A 447, 127 Pa.Super. 688— 
Satonlk v. Jeddo Highland Coal Co., 
193 A 445, 127 Pa.Super. 584. 

35. Pa.—^Baston v. Elk Tanning Co., 
195 A.. 648, 129 Pa.Super. 635—Mc- 
Grath v. Herzog, 190 A 650, 126 
Pa.Super. 229. 

36. 111.—Grollemond v. Industrial 
Commisslon, 126 N.E.2d 211, 5 IlL 
2d 541. 
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37. Pa.—^McDermott v. Sun Indem- 
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for plaintitif is erroneous for failure to prove a 
matcrial mattcr he is not cntitled to a remand so as 
to provide him with further opportunity to pro¬ 
duce proof.^® Where there is no evidcnce before 
the rcvitiwinjr court and it appears that the judg- 
ment bclovv was entered inadvertcntly, the court 
will remand instead of rendering judgment^^ 

On appeal from a dismissal of a claim for com- 
pensation for lack of jurisdiction the court must, 
on revcrsal, remand for rehearing on the merits of 
the claim and cannot itself make an award.**® 
Where claimant has been denied compensation on 
the ground that he is not entitlcd to participate in a ^ 
state fund, and on appeal it appears that he has a 
right to participate, the cause must be remanded for 
determination of the amoiint of compensation."*^ 
Where in proceedings under the statute the parties 
are entitled to a complete and final disposition of 
the cause, failure to determino the nature and extent 
of the disability, if any, necessitates remanding the 
cause.*2 Where a claim was not made in time, and 
no excuse was pleaded, but the cvidence showed in- 
capacity which would excuse, the cause should be 
remanded rather than dismissed.^3 Where, how- 
ever, the insufficiency of the excuse offered by 


claimant is shown by his own testimony the cause 
will not be remanded."*■* 

\\'here no relevant evidence has been produced 
to sustain the findings of the board, it is not neces- 
sarv, on reversing the award, to remand the cause, 
but it has been held that where the evidence relied 
on for proof of a material matter lacks legal com- 
petenev, on reversal of the decision the cause must 
be remanded for further hearing.*® Remand for 
further findings is unnecessary where the reversal is 
on a question of Iaw.*7 

The power to remand rests in the discretion of the 
court*s and should be exercised whenever the ends 
of justice require such action.*® The exercise of 
the power depends on the particular circumstanc- 
cs.®® A remand will not be ordered where it is 
not necessary or will not serve the interests of jus- 
QY where a remand would be useless or 
futile.52 A case will not be remanded for the find- 
ing of subsidiary facts where the evidence would not 
warrant a finding contrary to the general finding 
of the compensation authorities,^^ or where the re¬ 
suit would not be affected^^ or where there is no 
other or additional evidence to be presented.®^ The 
court will not remand for a finding as to an imma- 


nlty Oo. of New York, 198 A. 499. 
131 Pa.Super. 60. 

as. Kan.—Odrowski v. Swift & Co., 
162 P. 268. 99 Kan. 163. 631. 
as. Ala.—Ex parte U. S. Cast Iron 
Pipo & Poundry Co., 99 So. 912, 211 
Ala. 159. 

40. X.J.—Jayaon v. Pennsylvania 
R. Co.. 127 A. 169, 101 X.J.Law 159. 

71 C.J. p 1337 note 5S. 

41. X.D.—^Liight V. Xorth Dakota 
\Vorkmen'8 Compensation Bureau. 
222 X.W. 952, 57 N.D. 487. 

40. NTeb.—G. A. Stelnheimer Co. v. 
Podkovlch. 241 X.W. 287, 122 Neb. 
710. 

43. Tex.—Georgla Caaualty Co. v. 
War<3L Civ«4pp., 221 S.W. 298, 

44L Tex.—Petroleum Casualty Co. v. 
Pulton, Clv.App.. 63 S.W’.2d 1068. 

45. Pa.—^Vorbnoflf v. Mesta Mach. 
Co.. 133 A. 256, 286 Pa. 199. 

46. Pa.—^Kocher v. Kocher Estate, 
150 A. 468. 300 Pa. 206. 

71 C.J. p 1357 note 69. 

47. Pa.—Anderson Baxter, 132 A. 

358, 285 Pa. 443. 

Berlln v. Crawford, 86 Pa.Super. 
283. 

46L K.C.—Tindall v. American Fur- 
niture Co., 4 S.E.2d 894, 216 N.a 

SOI. 

Wis.—Schaefer A Co. v. Xndustrial 
Commission, 265 N.W. 393, 220 Wls. 

314. 


49. lA. —^3IcClun£r V. Delta Ship- 
buildin^ Co.. App., 33 So.2d 438, re- 
hearingr refused 34 So.2d 70. 

Slscretioii beld nat abnsed by de- 
nial of remand. 

X.C.—Tindall v. American Fumiture 
Co., 4 S.E.2d 894, 216 K.C. 306. 

50. KJ.—Calicchlo v. Jersey City 
Stock Yards Co., 14 A.2d 465, 125 
X.J.Law 112. 

51. Conn.—^Rossi v. Thomas F. Jack- 
son Co.. 181 A. 539, 120 Conn. 456. 

La.—^Huderston v. American Mut Li- 
ability Co., App., 14 So.2d 489— 
’ Wiley V. Prost Lumber Industries. 
App., 11 So.2d 285—Mickley v. T. J. 
Moss Tie Co., App., 189 So. 331— 
Hennen v. liouisiana Higbway 
Commission, App., 178 So. 654— 
Wood V. Peoples Homestead & Sav- 
Ings Ass’n, App., 177 So. 466— 
Reynolds v. Forcum-James Co., 
App., 158 So. 606—Doby v. Canu- 
lette Shipbuilding: Co., App., 156 
So. 51. 

N.J.—Lilly V. Todd. 83 A-2d 21. 15 
N.J.Super. 1. 

N.Y.—^Berrafato v. Grinnell Co., 152 
N.Y.S.2d 503, 2 A.D.2d 722. 

Okl.—^Bareco Oil Co. v. Green, 154 P. 
2d 72, 194 Okl. 580. 

Pa.—Gniber v. La Russe, Co., 95 
Pittsb.Lesr.L 361—^Baumeister v. 
Plttsburgrh Parking Garages, Com. 
Pl., 91 Pittsb.Leg.J. 51. 

Wis.—State v. Industrial Commis¬ 
sion, 76 N.W.2d 362, 272 Wis. 409. 
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52. Conn.—^Mages v. Alfred Brown, 
Inc., 193 A. 780, 123 Conn. 188. 

N.J.—Micieli v. Brle R. Co., 33 A.2d 
586, 130 N*.J.Law 448, afflrmed 37 
A.2d 123, 131 N.J.Law 427. 

Pa.—^Heinrich v. Charles W. Young & 
Co., 43 Fa.Dist. & Co. 269. 

McLaughlin v. Baldwin Locomo- 
tive Works, Com.PL, 35 Del.Co. 246. 
Wis.—^Liberty Poundry v. Industrial 
Commission, 288 N.W. 752, 233 Wis. 
177. 

53. 2Iass.—^Roney^s Case, 56 N.E.2d 
859, 316 Mass. 732. 

Pa.—^Bele v. Pittsburgh Termina! 
Coa! Corp., 21 A.2d 450, 146 Pa. 
Super. 65. 

Oependenoy 

Where the evidence would not war¬ 
rant a finding contrary to the general 
finding of the reviewing board that 
compensation claimant was not a **de- 
pendent” of deceased employee, case 
would not be remanded to the review¬ 
ing board for the finding of sub¬ 
sidiary facts. 

Mass.—^Roney*s Case, 56 K.E.2d 859, 
316 Mass. 732. 

64. Mo.—Stamps v. Century Blec. 

Co., App., 225 S.W.2d 493. 

Pa.—^Bonzani v. Hillman Coal & Coke 
Co., 28 A.2d 329, 150 Pa.Super. 356 
—^James v. Shaplro, 5 A.2d 815, 
135 Pa.Super. 550. 

55. Pa.—Stevens v. Taylor, 10 A.2d 
886, 138 Pa.Super. 335. 
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terial matter,56 nor will it remand because of a 
failure to make a finding where the evidence as to 
the issue is undisputed or conclusive.®'^ A remand 
shouid not be ordered for the taking of testimony 
which is essentially cumulative.58 The court shouid 
not remand the case for the taking of additional evi¬ 
dence with respect to a theory advanced for the first 
time on appeal.59 

Where the evidence is sufficient the cause will not 
be remanded for further evidence,®® nor will it be 
remanded for further findings where the finding, 
although insufficient, is right under the evidence®^ 
or the evidence can be regarded as a finding of 
fact.®2 Where the decision is correct, the case will 
not be remanded for more detailed findings.®^ 

The cause need not be remanded for a purely 
technical reason.®^ Where an improper provision 
for interest is separable from an award, it may be 
annulled without remand, and the award otherwise 
affirmed.®® An act providing for review after the 
lapse of a year on the ground of change in the em- 
ployee’s condition does not authorize a remand for 
the purpose of obtaining proof of change since the 
trial.®® Under a provision for modification of a com- 
pensation judgment or for review at any time after 
one year, a compensation case will not be remanded 


for the taking of testimony as to an alleged increase 
in plaintiff’s wage-earning capacity since the trial, 
where the year has almost expired, as this would 
deprive judgments of all stability or value.®"^ Where 
the rights of the parties are unaffected by the fail¬ 
ure of a commissioner to make another a party to 
the proceeding, the cause need not be remanded.®® 
Where findings of a referee are too meager, and 
th commission, while it shouid not have done so in 
the particular case, made additional findings, the 
correctness of which is conceded, the court need 
not remand the cause.®® Where there is evidence 
to support the findings of the board, and additional 
evidence on appeal strengthens the board’s decision, 
the case shouid not be remanded for further hear- 

ingJO 

Where an award is reversed and remanded, the 
cause stands as if the award had not been made.'^^ 
Where the court remands to the compensation au- 
thorities for more specific findings, the case is stili 
pending in the court,but a general remand termi- 
nates the jurisdiction of the court.*^® The court will 
not consider issues as to which the case is to be re¬ 
manded for the taking of further testimony.^^ 

Jnstructions on remand, Subject to such limita- 
tions as may exist on its jurisdiction and power, the 


56. La.—Wasliinsrton v. Atlantic & 
Gulf Stevedores, Inc., App., 84 So. 
2d 745. 

Mo.—^Fuytinck v. Burton W. Duenke 
Bldg. Co., App., 280 S.W.2cl 449. 
N.C.—Rankln v. Brown Mfg. Co., 193 
S.B. 889, 212 N.C. 357. 

57. Mo.—May v. Ozark Central Tei. 
Co., App., 272 S.W.2d 846. 

58. La.—^Teekell v. Travelers Ins. 
Co., App., 83 So.2d 636—Hickman 
V. Neeb Keamey & Co., App., 78 
So.2d 284—■Wallace v. Aetna Cas. 
& Sur. Co., App., 68 So.2d 686— 
Davls V. Swift & Co., App., 68 So. 
2d 670—Johnson v. Brown Paper 
Mill Co., App., 36 So.2d 774. 

Mass.—^Rasso*s Case^ 85 N.E.2d 332, 
324 Mass. 190. 

58. N.J.—^Huber v. New Bngland 
Tree Expert Co., 61 A.2d 69, 137 
N.J.Law 549, afiLrmed 65 A.2d 514, 
2 N.J. 53. 

60. Ga.—Thompson-Weinman Co. v. 
Yancey, 82 S.E.2d 726, 90 Ga.App. 
213—^Autonaatlc Sprlnkler Corp. of 
America v. Bucker, 73 S.E.2d 609, 
87 Gra.App. 375. 

La.—Godeaux v. Travelers Ins. Co., 
App., 58 So.2d 427—Pelt v. Hillyer, 
Deutsch, Edwards, App., 190 So. 
151. 

N.C.—Blevins v. Teer, 16 S.E.2d 659, 
220 N.C. 135. 

Wis.—Gallenberg v. Industrial Com¬ 
mission, 68 N.W.2d 650, 269 Wis. 40. 
71 C.J. p 1367 note 64. 


61. Colo.—Picardl v. Industrial 
Commission of Colorado, 199 P. 420, 
70 Colo, 266. 

62. Colo.—Wlnteroth v. Industrial 
Commission of Colorado, 22 P.2d 
865, 93 Colo. 38. 

71 C.J. p 1367 note 66. 

63. Colo.—^Bransall v. Industrial 
Commission, 251 P.2d 935, 126 Colo. 
556. 

64. Mich,—Suggs v. Ternstedt Mfg. 
Co., 206 N.W. 490, 232 Mich. 699. 

71 aj. p 1367 note 67. 

65. Cal.—United Dredsring Co. v. In¬ 
dustrial Accident Commission, 267 
P. 763, 92 C.A, 110. 

66. La.—^Lasyone v. Grant Timber & 
Manufacturing Co. of Louisiana, 2 
La.App. 622. 

67. Lcu—^Daniels v. Shreveport Pro- 
duction & Helining Corporation, 92 
So. 341, 151 La. 800. 

71 C.J. p 1368 note 74. 

ea U.S.—^Houston Ship Chanel Ste- 
vedoring Co. v. Sheppeard, D.C. 
Tex,, 67 F.2d 259. 

69. Pa.—Gurski v. Susquehanna Coal 
Co., 104 A. 801, 262 Pa. 1. 

70. Mont—^Radonich v. Anaconda 
Copper Mining Co., 8 P.2d 668, 91 
Mont. 437. 

71. 111.—Western Shade Cloth Co. v. 
Industrial Commission, 156 NJS. 
796, 326 IlL 570. 
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72. Pa.—Costello v. Schumacher, 173 
A. 732, 114 Pa.Super. 296—Eliis v. 
Jones & Laughlin Steel Co., 169 A. 
263, 111 Pa.Super. 252. 

Matthews v. General Steel Cast- 
ings Co., Com.Pl., 34 DeLCo. 79— 
Rosenberger v. Mar-Bem Coal Co.. 
Com.Pl., 9 Sch.Beg. 298. 

New appeal not reqnixed 
I Where the workmen's compensa¬ 
tion board has found that disability 
ceased on a certain date and, claim- 
ant having appealed, the court con¬ 
cludes that the evidence is insuffi- 
cient to support such a finding and 
remits the record to the board for 
the purpose of determining the cor- 
rect date, and the board reviews the 
evidence and fixes a new termination 
date, the record shouid thereupon be 
retumed to the court, which retains 
jurisdiction based on claimant'8 orig- 
inal exceptions; claimant is not re- 
quired to take another appeal from 
the second finding. 

Pa.—Capriotti v. Philadelphia Inqulr- 
er Co., 48 PcuDist. & Co. 271, af- 
firmed 40 A.2d 880, 156 PaSuper. 
509. 

Matthews v. General Steel Cast- 
ings Co., Com.Pl., 34 DeLCo. 79. 

73- Pa—Matthews v. General Ste^ 
Castings Co., supra. 

74b Mich.—Wing v. Clark Bquipment 
Co., 282 N.W. 170, 286 Mich. 343. 
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revitwinj? court may rcmand a compensation case 
with instructioris.snch as that thc parties bc pcr- 
mittecl to prestnt adilitional ovidencej® that parttcu- 
lar evidencc be rcccivcd^^ that a particular finil- 
ing bc corrcctcd,»^ that findings be made as to a 
particiilar mattcT,*^^ that the award bc properly 
computed,-® or that costs be allowcd,^! 

The court may, when it remands a cause to the 
board for further proccedings, state the questions 
requiring a further hearing^- and give such other 
instructions as may be proper.^3 su<;h as ordering 
the commission to procced in accordance with the 
hndings of the court,or cHrecting reopening, 
wherc refusal to reopen is fraudulent or an abuse of 
discrction,*» or directing that proper notice be given 
of thc revicw by the board or commission.se Where 
the commission has failed properly to apply the law 


f to thc facts found, the reviewing court should do 
! so, remanding thc case with dircctions for the en- 
try of a proper judgment.^^ 

\\'here, on review, the court remands the cause to 
I the board or commission for further proccedings, it 
has been held essentia! that proper instructions be 
given thc board or commission,** but, in the absence 
of any statutory requirement, the mandate must be 
regulated by the facts and circumstanccs of the par- 
ticiilar case.s® A judgment recommitting the case 
and citing the reasons for the judgment has been 
held to indicate sufficiently the matters for deter- 
mination.^^^ 

\\’hile there is authority that the reviewing court 
may not direct the commission to award compensa¬ 
tion,it has been held that on the reversal of a 


75. U.S.—Hillcone S. S. Co. v. Stef- 
fen. aC,A.CaiM 13C F.2di 965. 

Colo.—O. P. Co. V. Nixon, 50 

P.2d 55. 97 Colo. 214. 

Conn.—France v. Munson, 192 A. 706, 
123 Conn. 102. 

Ind.—Continental Roll & Steel 
Poundry Co. v. Slocum, 41 X.E.2d 
635, 111 Ind.App. 438. 

Mlch.—^Wlllard v. Globe Housewreck- 
ing- Co., 292 N.W. 538, 294 Mlch. 42. 
Mo.—^Wills V. Berberlch*fl Delivery 
Co., 98 S.W.2d 569, 339 Mo. 856. 

Caldwell v. Melbourne Hotel Co., 
App,. 116 S.W.2d 232, opinlon 
quashed on other grounda State ex 
rei. Melbourne Hotel Co. v, Hostet- 
ter, 126 S.W.2d 1189, 344 Mo. 472. 
N.H.—^Vallee v. Spauldlng Fibre Co., 
107 A. 697, 89 N.H. 285, rehearlngj 
denied 199 A. 894, 89 K.H. 558. 

Okl.—Oommander Mills v. Stanstill, 
6 » P.2d 60, 180 Okl. 202. 

Or.—Vader v. State Industrial Acci¬ 
dent Commission, 98 P.2d 714, 163 
Or. 492. 

Pa.—Strait v. Oulf Oil Co., 14 A.2d 
168. 140 Pa.Super. 464. 

Mazsaccaro v. Jermyn-Green 
Coal Co., Com.Pl.. 45 Lack.Jur. 18, 
afflrmed 36 A.2d 828, 154 Pa.Super. 
618—Goe ▼. American Wlndow 
tllass Co., Com.Pl., 88 Plttsb.Leg.J. 
183. 

S.C.—Damsron t. Spartan Mills, 44 S, 
E.2d 465. 211 S.C. 217. 

Ttsmand for fnrtlisr procssfltngs 
In decision setting aside industrial 
commlssim»*B decision under worlE- 
men's compensation aet on review 
thereof by certiorari, Circuit court 
may state questions reqtilring fur¬ 
ther hearlttg and giva other proper 
instructions, but the only remanding 
order authorized by statute is re- 
mand for further proceedings. 

IU.—^Thompson v. Industrial Com¬ 
mission, 37 N.£L2d SSO, 877 IlL 587. 

T*. Pa.—Bogan v. Smoothway Const. 
Co., ISO A.2d 207. 183 Pa.Super. 170. 


1 77. La.—Beard v. Coal Operators 
Cas. Co., App., 61 So.2d 255. 

Mo.—Smith v. Smith, 237 S.W.2d 84. 
361 Mo. 894, 

7B. Mich.—Willard v. Globe House- 
wrecking Co., 292 X.IV. 558, 294 
Mich. 42. 

79. Colo.—^Industrial Commission v. 

Dorchak. 47 P.2d 396. 97 Colo. 142. 
Idaho.—Clayton v, Hercules Mining 
Co., 119 P.2d 890, 63 Idaho 301— 
Smith T. Mercy Hospital, 95 P.2d 
580. 60 Idaho 674. 

Ind.—Guevara v. Inland Steel Co., 
88 X.E.3d 398, 120 Ind.App. 47, 
transfer denied, 90 N.E.2d 347, 228 
Ind. 135. 

Mass.—^Whittaker^s Case, 66 X.E.2d 
785, 319 Mass. 582—^Evans' Case, 13 
K.E.2d 27. 299 Mass. 435. 

I Mich.—^Zelinckas v. Ford Motor Co., 
293 N.W. 732, 294 Mich. 494. 

X,J.—Gilligan v. International Paper 
Co., 122 A.2d 888, 21 X.J. 657. 

X.C.—Stanley v. Hyman-Michaels 
Co., 22 S.E.2d 570, 222 N.C. 257. 

Pa.—Icenhour v. Freedom Oil Works 
Co., 7 A.2d 152, 136 Pa.Super. 818. 

Lenhart v. National Portland Ce¬ 
rnent Co., Com.Pl., 29 NortlLCo. 
346. 

R.I.—^D1 Robbio v. Firesafe Builders 
Products Corp., 60 A.2d 724, 74 R.L 
337. 

S.D.—^McFarling v. Rierson*s, Ino, 
291 N.W. 574, 67 S.D. 191. 

Vt.—Wllkins V. Blanchard-McDonald 
Lumber Co,, 52 A.2d 781,116 Vt. 89. 

80. Fla.—^Dennis v. Brown, 93 So.2d 
584. 

Idaho.—GoaaUnd v, City of Pocatello, 
102 P.2d 650, 61 Idaho 435. 

Ind,—Short v. Kerr, 9 N.B.2d 114, 104 
Ind.App. 118. 

Kan.—Vera v. Swift & Co., 56 P.2d 96, 
143 Kem. 593. 

Okl.—Special Indem. Fund v« Goad, 
281 P.2d 179. 
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Pinal order 

Where the court remands with di- 
rections to ascertain the amount of 
compensation to which claimant is 
entitled* such order is flnal. 

111.—^Porter v. Industrial Commis¬ 
sion, 186 N.B. 110, 352 111. 392. 

81. S.D.—^Millage v. Canton Twp., 
38 N.W.2d 755, 73 S.D. 26. 

82. Ga.—Kell v. Bridges, 48 S.E.2d 
780, 77 Ga.App. 424, 

111.—Porter v. Industrial Commission, 
186 N.B. 110, 352 IlL 392. 

83. IlL—Porter v. Industrial Com¬ 
mission, supra. 

84. Conn.—Santos v, Publlx Theatre 
Corporation, 142 A. 745, 108 Conn. 
159. 

Wash.—Br^^ant v. Department of La¬ 
bor and Industries, 22 P.2d 667, 
173 Wash. 240, 

85. Colo.—^Industrial Commission of 
Colorado v. Lockard, 9 P.2d 286, 90 
Colo. 333. 

88. Colo.—^Industrial Commission of 
Colorado v. Nissen^s Estate, 267 P. 
791, 84 Colo. 19. 

71 C.J. p 1358 note 93. 

87. Wis.—^Employers* Mut. Liability 
Ins. Co. V. McCormick, 217 N-W". 
788, 195 Wis. 410. 

88. Ga.—Austin Bros. Bridge Co. v. 
Whitmlre, 121 S.B. 346, 31 Ga.App. 
660. 

89. Ind.—^Inland Steel Co. v. Lam- 
bert, 118 N.E. 162, 66 Ind.App. 246. 

90. Ga.—Maryland Oasualty Co. v. 
Bartlett, 142 SJB. 189, 37 Ga.App. 
777. 

91. Ind.—^Heflin v. Red Front Cash 
Carry Stores, 75 N.E.2d 662, 225 

Ind. 617. 

Gary Rallways v. Garling, 88 N. 
E.2d 571, 120 Ind.App. 36. 

Mo.—Williams v. Laclede-Christy 
Clay Products Co., App., 227 S.W. 
2d 507. 

71 C.J. p 1368 note 97. 
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denial ot compensation the court may dircct that an 
award h 2 made, although it may not go further 
and direct what the award shouid be.-3 However, 
wherc the facts are not in dispute and only questions 
of law are involved, the court may remand \nth di- 
rections as to the award to be entered.^^ Where 
the evidence does not require a finding by the board 
that the accident arose out of, and in the course of, 
the cmplcyment, a remand with instruction to enter 
an award is improper.®® 

Although the court may remand with directions 
that a finding be made on an issue, it may not in¬ 
struet as to what the finding shall be,®® unless the 
evidence is undisputed.®^ Wliere the court is au- 
thorized to determine the facts de novo, it may not 
remand to the compensation authorities for findings 
in accordance wdth the views of the court®® 

The court may not order the compensation au¬ 
thorities to enter an award against one not a party 
to the proceedings.®® The board shouid not be or- 
dered to consider a matter which it has already prop- 
erly considered ^ 

The court may, on remand, on reversing an order 
of the board or commission, order pa}’ment of com¬ 
pensation subsequent to the date of the order ap- 
pealed from.® Where an appeal from a referee’s 
order suspending payments of compensation imtil 
claimant submitted to medical examination \vzs set 
aside, on remand the order shouid provide that pay¬ 


ments continue until the employer petitions the 
board for an order directing claimant to submit to 
such examination.® 

Mistrial. Where an award is invalid because the 
commission disregarded a fundamental requisite of 
law the award cannot be reviewed,-^ but under a stat¬ 
ute giving the appellate court original jurisdiction 
it may on review declare a mistrial and remand the 
cause to the commission.® 

Moiions to rcmafid must be presented to the prop- 
er court having the power to remand,® and a mo- 
tion to recommit with direction to enter an award 
shouid be in writing.^ The motion need not be sup- 
ported by afndavit.® Remand will be denied 'where 
the motion for such relief is not tiraely made® or 
where the showing in support of the motion is in- 
sufficient.i® Where a suit for compensation w^as 
dismissed because brought too late, a motion to re¬ 
mand because a prior suit was instituted, interrupt- 
ing the operation of the statute, will not be granted 
where no showing is made in support of the aver- 
ment in the motion and there is nothing in the rec- 
ord to support such action by the court.^i An ap- 
plication for a change in the award because of 
changed conditions shouid be made in the lower 
court and not by way of a motion for remand.^® 

Nofice. Where the appellate court remands for 
further hearing, failure to give the employer notice 
of such disposition is immaterial where he appears 


82. U.S.—^Purlong v. 0’Hearne, D.C. 
Md., 144 F.Supp. 266, affirmed, C.A., 
240 P.2d 958, 

Colo.—^Industrial Commission of Col- 
orado v. Di Nardi, 87 P.2d 494, 103 
Colo. 591—^Industrial Commission 
of Colorado v. Wetz, 66 P.2d 812, 
100 Colo. 161. 

Ga.—Thompson-Weinman Co. v. Tan- 
cey, 82 S.E.2d 725, 90 Ga.App. 213. 

Idaho.—^Fields v. BufEalo-Zdaho Min¬ 
ing Co., 40 P.2d 114, 55 Idaho 212. 

93;. Ky.—Columbus Min. Co. v, Pel- 
frey, 237 S.W.2d 847—Ajax Coal 
Co. V. Stanfill, 236 S.W.2d 880, 314 
Ky, 628—Joseph W. Greathouse Co. 
V. Tenowlne, 193 S.W.2d 758, 302 
Ky. 159—^Black Motor Co. v. Spicer, 
160 S.W.2d 336, 290 Ky. 111. 

94. Ind.—City of Fort Wayne v. Ha- 
zelett, 23 N.E.2d 610, 107 Ind.App. 
184. 

95. Ga.—D. S. Casu€Llty Co. v. Hen- 
son, 158 S.E. 614, 43 GaA.pp. 198. 

98. Mo.—Horrell v. Chase Hotel, 
App,. 174 S.W.2d 881. 

N.T,—Volinsky v. Reliable Waste & 
Rag Co.. 52 NJB.2d 107, 291 N.T. 
224. 

Pa.—Fronko v. XJ. S. Sanitery Mfg. 
Co., 39 A.2d 868. 165 Pa.Super. 636 
101C. J.S.—3 


—^Nieml v. Asplundb Tree Bxpert 
Co., 36 A.2d 851, 154 Pa.Super. 600 
—^Roberts v. John Wanamaker, 
Philadelphia, 80 A.2d 189, 151 Pa. 
Super. 297—^Wellinger v, Borough 
of Brackenridge, 27 A.2d 716, 149 
Pa,Super. 394—Gondak v. Wilson 
Gas Coal Co., 25 A.2d 854, 148 Pa, 
Super. 666. 

97. Minn.—^Kennedy v. Thompson 
Lumber Co., 26 N.W.2d 469, 223 
Minn. 277. 

Okl.—^Brooks v. A. A. Daris & Co., 
254 P. 66, 124 OkL 140. 

98. N.J.—^Dobrowolski v. Glowackl, 
54 A.2d 758, 136 N.J.Law 167. 

99. Okl.—Gilbreath v. Killoren Elea 
Co.. 229 P.2d 570, 204 OkL 347. 

1. Mass.—Lopes' Case, 179 N.E. 343, 
277 Mass, 681—Sciola’s Case, 128 
N.E. 666, 236 Mass. 407. 

Utah.—Stanley v. Industrial Commis¬ 
sion. 8 P.2a 770, 79 Utah 228. 

2. Or.—^West V, State Industrial Ac¬ 
cident Commission, 237 P. 980, 115 
Or. 404. 

1 

3. Pa.—Gabersek r. Hillman Coal & 
Coke Co., 162 A. 603, 107 Pa.Super. 
1 . 

4. Okl.—Illinois Oil Co. r. Grand- 
stail, 246 P. 832, 118 OkL 101. 
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5. OW.—Illinois Oli Co. ▼. Grand- 
staff, supra. 

6. Mass.—Johnson’s Case, 136 N.EL 
563, 242 Mass. 489. 

7. Conn.—Blanton v. Wheeler & 
Howes Co., 99 A, 494, 91 Conn. 226, 
Ann.Cas.l918B 747. 

& Mass.—Nagle’s Case, 37 N.E.2d 
474, 310 Mass. 193. 

9. Mass.—^Komai^s Case, 199 N.E. 
918, 293 Mass. 405. 

10. Lia.—Jones v. International Pa¬ 
per Co., App., 11 So.2d 555—^Rich- 
ardson v. Southern Kraft Corpo¬ 
ration, App., 5 So.2d 24. 

Xr^eontested affidarit 
A motion to recommit compensa¬ 
tion proceedings to reviewing board 
supported by affidavlt which was not 
agreed to be true, although affidavit 
was undlsputed, was properly denied, 
since court was not bound to believe 
facts stated in affidavit but znight 
utterly discredit them. 

Mass.—Wozniak's Case, 18 N.E.24 
297, 299 Mass. 471. 

11. La.—Boykins v. Hartford Acci¬ 
dent ds Indemnlty Co., App., 149 So. 
889. 

VL KM[,—^Norvell v. BamsdaU QQ 
Ca, 70 P.2d 150. 41 N.M. 421. 
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at the hearing under the order and introduces evi- 
dcncc.^3 

§ 789. Judgment or Decree 

Under the practfce In tome Jurltdlctioni, the court 
reviewing a compentation order or award may enter a 
final judgment. 

In somc jurisdictions the reviewing courts may, 
on appeal from decisions of the board or commis- 
sion, render final judgmcnt^^ and issue exccution.^2 
In other jurisdictions the reviewing court may, 
where it does not modify, reverse, remand, or sct 
aside a decision of the board or commission, ren¬ 
der judgment in accordance with it,^® but on re- 
versal, modification, or setting aside of the decision 
it must remand, having no power in such a case 
to enter a judgment.^^ Where the compensation act 
requires, as a prerequisite to the issuance of writ of 
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certiorari, a bond by the employer conditioned on 
payment of the award and costs, the reviewing court 
cannot enter a money judgment and order exeeu- 
tion to issue thcrcon.^s but may only confirm or sct 
aside the award and enter a decision justified by 
law, or remand for further proceedings.^^ 

Uniess its power to do so is restricted by stat¬ 
ute, the court may enter final judgment and need 
not remand the case where no facts remain to be 
determined or developed.^O Thus, where the only 
questions involved are questions of law, and a 
determination of them finally disposes of the case, 
the court should enter judgment.^i However, as 
discussed supra § 788, a remand is ordinarily neces- 
sary where questions of fact remain to be deter¬ 
mined. Where the court on appeal hears addition- 
al testimony, it may grant an award without re- 
submitting the case to the compensation board .22 


la. 111 .—Belleville Brick & Tile Co. 
V. Industrial Commission, 137 N.E. 
401, 303 111. 577. 

14. Mftss.—Rocha*a Case, 14 X.E.2d 
133. 300 Mass. 121. 

71 C. j. p 1359 note 5. 

Wh«a judgmeat iMconiss fliial 
Provision of workmen’8 compensa¬ 
tion act that a compensation order 
shall become effective when flled in 
office of commission and uniess re- 
versed or modifled on appeal shall be¬ 
come final at expiration of tbirty 
days thereafter means that a certi- 
fied copy of compensation order as 
affirmed, modified, or reversed by cir-1 
cuit court shall be filed in office ofi 
Industrial commission and shall be¬ 
come final uniess reversed or modi¬ 
fied by supreme court on an appeal 
taken within thirty days after entry 
of Judgment of Circuit court. 

Fla.—^Poster v. Cooper, 194 So. 331, 
142 Fla. 148. 

15. Tex.—Liumbermen’s Reclprocal 
Ass'tt V. Warner, Civ.App., 234 S.W. 
645, affirmed Com.App., 245 S.W. 
664. 

16« Mo.—State v, Missouri Work- 
men's Compensation Commission, 8 
S.W.2d 897, 320 Mo. 893. 

Howes V, Stark Bros. Xurseries 
& Orchards Co., 22 S.W.2d 839, 223 
MoApp. 793. 

17. Mo.—-Burgstrand v. Crowe CoaI 
Co., 62 S.W.2d 406. 333 Mo. 43. 

71 CJ. p 1359 note 8. 

la 111.— S, R Crowder Seed Co. v. 
Industrial Commission, 179 N.R 
618, 347 111. 86. 

71 C.J. p 1360 note 9. 

la IU.—-NaUonal Malleable Cast- 
ings Co. V. Industrial Commission, 
137 V(JE. 620, 306 111. 146. 

71 C.J. p 1360 note 10. 

aa U.S.—Doty V. Travelers Ins. Ca, 
D.C.Tex., 31 P.SUPP. isa 


Colo.—Zelle v. Industrial Commission 
of Colorado, 65 P.2d 1429, 100 Colo. 
116. 

Conn.—Tsoukalas v. Bolton Mfg. Co., 
37 A.2d 357, 130 Conn. 658. 

D.C.—^Weeks v. Behrend, 135 F.2d 
258. 77 U.S.APP.D.C. 341. 

Fla.—Sweat v. AUen, 200 So. 348. 145 
Fla. 733. 

Ga.—Georgia Ins. Ser\'lce v. Lord, 62 
S.E.2d 402, 83 Ga.App. 28—Glens 
Falis Indem. Co. v, Clark, 43 S.E. 
2d 732, 75 Ga.App. 453. 

Idaho.—Fields v. Buffalo-Idaho Min¬ 
ing Co., 40 P.2d 114, 00 Idaho 212. 
Ky.—^Kenmont Coal Co. v. Clark, 171 
S.W.2d 242, 294 Ky. 226. 

La.—Richardson v. Southern Kraft 
Corp., App., 5 So.2d 24—^Horton v. 
W. U. Tei. Co,, App., 200 So. 44. 

Mo.—^Kristanik v. Chevrolet Motor 
Co., 70 S.W.2d 890, 335 Mo. 60. 

Sanderson v, Producers Commis¬ 
sion Ass’n. App.. 241 S.W.2d 273— 
Gantner v. Fayette Brick & Tlle 
Co., App., 236 S.W.2d 415—Platies 
V. Theodorow Bakery Co., App., 79 
S.W.2d 504. 

Pa.—^Haas v. Brotherhood of Transp. 
Workers, 44 A.2d 776, 158 Pa.Super. 
291—^Thatcher v. Weinstein, 35 A. 
2d 549, 154 Pa.Super. 368—Buck v. 
Arndt, 34 A,2d 823, 153 Pa.Super. 
632—Caviston v. Lang, 31 A.2d 566, 
152 Pa.Super. 61—^Apker v. Crown 
Can Co., 28 A.2d 561, 728, 150 Pa. 
Super. 302—Gibson v, Blower*s 
Paint Service, 14 A.2d 154, 140 Pa. 
Super. 216—Ward v. Bucyrus-Erie 
Co., 199 A. 362, 131 Pa.Super. 18— 
Hein V. Ludwig, 179 A. 917, 118 Pa. 
Super. 152. 

Filipezak v, Erie Forge Co., 50 
Pa.Dlst. & Co. 1, 26 Erie Co. 85— 
Levltin v. Belmar Moving and 
Storage Co., 43 Pa.Dist. & Co. 147, 
89 Pittsb.Leg.J. 575. 

Dunkelberger v. Rosedale Knit- 
ting Co., Com.Pl., 35 Berks Co. 337 

34 


—^Horvath v. Berwind-White Coal 
Mining Co., Com.Pl., 18 Cambria 
118—^Matelivicz v. Susquehanna 
Collieries Co., Com.PL, 35 Luz.Leg. 
Reg. 284, affirmed 24 A.2d 115, 147 
Pa.Super. 479—^Klrby v. Carnegie- 
Illinois Steel Corp., Com.Pl., 90 
Pittsb.Leg.J. 131, affirmed 21 A.2d 
123. 145 Pa.Super. 121—Fedock v. 
Haddock Mining Co., Com.Pl., 41 
Sch.Leg.Rec. 92. 

Tenn.—Brooks v. Memphis Compress 
& Storage Co., 216 S.W.2d 746, 188 
Tenn. 115. 

Tex.—Williams v. Safety Casualty 
Co., Civ.App., 97 S,W.2d 729, error 
granted. 

Wis.—Motor Castings Co. v. Indus¬ 
trial Commission, 262 N.W. 577, 217 
Wis. 204. 

Witness fees 

I Where district court dismissed an 
employee's compensation suit but 
court of appeal rendered Judgment 
in his favor, he was entitled to have 
fees of his medical witnesses taxed 
as costs as prayed for, and court of 
appeal would do so rather than re¬ 
mand case; record being sufficient to 
enable court to flx fees. 

La.—^Valentine v. Southern Advance 
Bag Paper Co., App., 20 So.2d 
814. 

'Whezs only error lay in amount of 
award, which supreme court correct- 
ed, supreme court could direct entry 
of a correct Judgment, retrlal not 
being required. 

^•J*—^Flanagan v. Charles B. Green 
& Son, 2 A.2d 180, 121 N.J.Law 327, 
affirmed 5 A.2d 742, 122 N.J.Law 
424. 

21. Pa.—Wheeler v. National Nayle 
Grip Co., 43 A.2d 391, 149 Pa.Super. 
596. 

22. Mont.—0’Neil v. Industrial Ac¬ 
cident Fund, 81 P.2d 688, 107 Mont. 
176. 
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The judgment on appeal shouid not invade the 
exclusive province of the compensation authori- 
t!ies,23 The reviewing court has been held to be 
without authority, on an appeal from an award, to 
cnter a final judgment pursuant to a settlement be- 
twecn the parties not approved b}' the compensation 
aiithorities.-"* The court may not make an award 
where the board never made findings of fact and 
rulings of law as required by the act,23 or direct an 
award of compensation on review of an order of the 
commission dismissing a claim on the ground that 
it had no jurisdiction,^^ or enter a judgment or 
decree against an insolvent subcontractor where 
the cause was never put at issue as to him and no 
decree was asked against him in the trial court^*^ 
The judgment must not attempt to adjudicate the 
rights of one not a party to the appeal.^S A com¬ 
pensation case cannot be finally determined on ap¬ 
peal where the appellate court is unable to deter- 
mine whether the trial court under a proper con- 
struction of the statute would have held claimanfs 
evidence sufficient to establish his claim.29 Where 


on appeal the jur/s verdict increases the award, but 
is unsupported by evidence, the court may properly 
render judgment notwithstanding the verdict.30 

Under some statutes, the court on affirming an 
award is not authorized to enter a money judg¬ 
ment, whereas luider other statutes, the court is 
required to do so.32 

peal from the rejection of a claim, the court, on 
determining that claimant is entitled to an award, 
shouid determine the amount of the aw^ard,^^ but in 
other jurisdictions, the court is without power to 
make an award and must remit the matter to the 
compensation authorities.34 

Where a party dies after the submission of the 
appeal, the court may enter its decision nunc pro 
tunc as of the date of the submission.35 Where 
the court has no jurisdiction over the case, its 
judgment is void.^® 

Form and contenis. The judgment must con- 
form to the act,^"^ and must state specifically the 
things required by the statute,and disclose con- 


23. S.C.—Ward v. Dlxie Shirt Co.. 76 
S.E.2d 605, 223 S.C. 448. 

24. Ga-—Wilkins v. Travelers Ins. 
Co., 182 S.E. 628. 52 Ga.App. 142. 

Ky.—Workmen'8 Compensation 

Board of Kentucky v. Abbott. 278 
S.W. 533. 212 Ky. 123. 47 A.L.R. 
789. 

25. Ky.—Octavia J. Coal Mining^ Co. 
V. Calloway. 38 S.W.2d 250, 238 Ky. 
438. 

26- INT.C.—^Francis v. Carolina Wood 
Tumingr Co., 169 S.B. 654, 204 N.C. 
701. 

27. Tenn.—Odom v. Sanford & 
Treadway, 299 S.W. 1045, 156 Tenn. 
202 . 

28. Hawaii.—Hanatani v, Calistro, 
31 Hawaii 638. 

29. Conn.—Bratz v. Harrj” Marinff, 
Jr., Inc., 164 A. 388. 116 Conn. 186. 

30. Wash.—Prich v. Department of 
Labor and Industries. 13 P.2d 67. 
169 Wash. 2S2. 

31. Colo.—L. B. Cole Produce Co. v. 
Industrial Commission. 228 P.2d 
808, 123 Colo. 278, 

32. Pa.—^Bordo v. Graydk. 7 A.2d 
142, 136 Pa.Super. 124—Cavanaugh 
V. Luckenbach S. S. Co.. 189 A. 789, 
125 Pa.Super. 276. 

rntnxe payments 

<1) Court of common pleas, in af- 
firmin? compensation award by work- 
men'3 compensation board. shouid en¬ 
ter judgment for total amount stated 
by award. or ordered to be payable, 
whether then due and accrued or pay¬ 
able in future installments, and 
amounts shouid be eauDressed in 
money. 


Pa.—^Virtue v. J. Lee Plummer, Inc., 
170 A. 443, 111 Pa.Super. 476. 

(2) It was improper for court of 
common pleas in entering judgment 
in compensation case to liquidate 
amount due on that data 
Pa.—^Dosen v. Union Collieries Co., 
29 A.2d 354, 150 Pa.Super. 619— 
Strait V. Gulf Oil Co., 14 A.2d 168, 
140 Pa.Super. 464. 

33. N.D.—^Pearce v. North Dakota 
Workmeu*s Compensation Bureau, 
279 N.W, 601, 68 N.D. 318. 

34. Pa.—^Apker v. Crown Can Co., 
28 A.2d 551, T28, 160 Pa.Super. 302. 

35. Okl.—M. & W. Mining Co. v. Lee. 
182 P.2d 759, 199 Okl. 76. 

36. Wash.—^Wiles v. Department of 
Labor and Industries of State, 209 
P,2d 462, 34 Wash.2d 714. 

37. Mass.—^Ambrose's Case, 138 N.E. 
2d 630. 

N.J.—^Mutual Chemical Co. of Amer¬ 
ica V. Minnitl, 3 A.2d 131, 121 N.J. 
Law 449, affirmed 8 A.2d 296, 123 
N.J.Law 262. 

Pa.—Cole V. Keystone Public Service 
Co., 194 A, 237, 128 Pa.Super. 489— 
Graham v. Hillman Coal & Coke 
Co., 186 A. 400, 122 Pa.Super. 679. 

71 C.J. p 1361 note 28. 

Writtea. detexmisiatloxL of ueslts 
On appeal to county court in a 
workmen’s compensation case, coun¬ 
ty court judge must file with clerk 
of court a determination in writlng 
of merits of controversy. 

KT-J.—Gagliano v. BotanJ* Worsted 
Mills, 80 A.2d 125, 13 N^XSuper. 1. 
Bnxden on prevalliag* paztjf 
An employer. who is mdvlng party 
in taking a cause from bureau to 

35 


common pleas, must, if he prevalls 
on appeal. see that a determination is 
made by pleas in accordance with 
practice. 

N.J.—Mutual Chemical Co. of Ameri¬ 
ca V. Minniti, S A.2d 131, 121 N.J. 
Law 449. afflrmed 8 A.2d 286, 123 
N.J.Law 262. 

Fending deolslon on constitritlonality 
of statute 

Where determination of constltu- 
tionality of statute increasing rate 
of compensation was pendlng in su¬ 
preme court, superior court, in afflrm- 
ing compensation award under such 
statute, provided that no exeeution 
shouid issue for any amount in ez- 
cess of previously established rate 
untll after decision of supreme court 
with provision that, if act were 
found to be unconstitutional, judg¬ 
ment shouid be opened as to all 
amounts in excess of compensation 
payable under prior statuta 
Pa.—Bird v. Brown, 41 A.2d 881, 157 
Pa.Super. 49—Curran v. James 
Regulator Co^ 41 A-2d 443, 157 Pa. 
Super. 44. 

Botioa 

Word “notify,” In statute requiring- 
superior court to notify parties of its 
decree In workman^s compensation 
proceeding, commonly imports that 
notice shall actuaJly reach parties; 
notice may be glven by mail In ab- 
sence of other controlling provislons. 
Mass.—^Petltlon of Liberty Mut. Ins. 
Co., 9 N.R2d 718, 298 Mass. 75. 

38. S.D.—Barwin v. Independent 

School Dist. of Sioux Fallai, 248 Ni, 
W. 257, 61 S.D. 275. 
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clusion of the court on each spccific qucstion be- | 
fore In some jiirisdictions the judgment niust I 
follow the form of a dccree in equity,^® and must ‘ 
bc such as the rccord requires.*^ j 

Under the varioiis statutes and practice. it has : 
been held that it is not necessary that a judgment 
affimiing an award repeat the ternis of the aNyard."*- 
While the court should rule on each exception, a | 
general affirmance is in effcct a ruling on each and j 
every exception to the findings of fact and con- f 
clusions of law.^3 The rccital of the award in a j 
judgment of affirmance is not prejudicial error.^^ 
Where the award is enforceable only through ap- 
propriate proccedings in court, a mere affirmance 
without the essentials of a judgment of the court 
is inipropcr.45 A judgment of reversal need not 
contain a rccital that there was prejudicial error in 
order to be effective.**® It is proper to order in the 
final decree continiiation of the rate of weekly pay- 
ment subject to the provisions of the compensation 
act.*7 On appeal from the bureau in a compensa¬ 
tion proceeding the determination of the court need 
not be supported by specific findings of facts which 
may be submitted and considered on review to sus- 
tain it;^® but a finding of permanent incapacity, 


where mercly a conclusion of the jury drawn from 
previous findings, may be disregarded.^® It has 
been held not erroneous to render a judgment for 
a Icsscr amount than the verdiet authorizes where, 
on the indication of the court that it thought the 
verdiet excessive on the question of incapacity, 
claimant filed a remittitur of a portion of the per- 
centage of incapacity and judgment was rendered 
accordingly.^® 

Proz'ision for compensation paid. The judgment 
on appeal should be made with respect to previous 
payments made because of the injury.51 

Lump sum azcwds. On appeal from an order of 
the commission deindng compensation, a lump or 
fixed sum should not be awarded,®^ but where such 
an award is made the judgment cannot be collateral- 

ly attacked.^3 

InteresL A judgment affirming an award may 
properly provide for interest thereon.®** 

CerUfication of judgment to board, The judg¬ 
ment should provide for notification thereof to the 
board and direct it to enter an award accordingly,®^ 
but failure to certify it to the board is error which 
may be corrected by the court.®® \\'here, on appeal 


39. Colo.—^Industrial Commission v. 
Ernost Incine, 212 P. 829, 72 Colo. 
873. 

Tnmd 

In proceediner to review order of 
workmen’s compensation commission 
on irround that award was procured 
by fraud, Judgment in which it was 
speciflcally found that award was 
supported by evidence and should be 
atRrmed, after recitals that evidence 
of fraud had been considered and 
that court found generally against 
appellante, held sufficient ruUng on 
application to set aside award for 
fraud. 

Ifo.^Philllps V. Air Reduction Sales 
Co.. 85 S.W.2d 551, 337 Mo, 587, 

40. ICasa—Johnson^s Case, 135 N.E. 
663, 242 Mass. 489. 

BaeoxdStig 

Itegislature in enacting statute 
with respect to review of compen¬ 
sation orders did not intend to re- 
peal, modify, or render inoperative 
statute relating to records and dock- 
ets to be kept by clerk of Circuit 
court, or statute requiring decrees in 
•Quity when signed by Judge to be 
recorded in ehancery order book of 
court. 

Fla.—^Poster ▼. Cooper, 194 So. 831, 
142 Fla. 148. 

41. ]fas8.-~Case of Plerce, 92 N.E. 
2d 245. 325 Mass. 649~-Rocha*8 
Case, 14 K.E.2d 183, 300 Masa 121. 

71 C.J. p 1351 note 33. 


42. Ky.—Benito Mining Co. v. Glrd- 
ner. 111 S.W.2d 571, 271 Ky. 87. 
Clerieal esior 

Where workmen's compensation 
board awarded twelve dollars per 
week for three hundred thirty-five 
weeks and Circuit court affirmed 
board's award, recitation In Circuit 
court*s Judgment that compensation 
should be paid at rate of twenty-one 
dollars per week was a clerical error, 
and purpose and effect of Judgment 
was to sustain award of board. 

Ky.—^Benito Mining Co, v. Girdner, 
supra. 

Xtems of award 

Judgment of Circuit court that 
I award of compensation commission 
‘*was in all things approved” without 
specifying funeral expenses, which 
were included in award, held suffi¬ 
cient to include such item, especially 
where coramission's award was part 
of record, 

Mo.—Helsey v. Tlde Water Oil Co., 
App., 92 S.W.2d 922. 

43. N.C.—Stewart v. Dunctui, 80 S. 
E.2d 764. 239 N.C. 640—Pox v. 
Cramerton Mills, 35 S.E.2d 869, 225 
K.C. 680. 

44, KC.—^Russeli r. Western Oil 
Co., 174 S.B. 101, 206 N.a 341. 

46. Mass,—^Varano’8 Case, 184 N.B. 
2d 453, 334 Mass. 153—Frennier’s 
Case, 63 N.E.2d 461, 318 Mass. 635 
—Webb*a Case, 61 N.B.2d 340, 318 
Mass. 357. 

71 CJT. p 1361 note 33. 
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46. Miss.—^Hill v. United Timber & 
Lumber Co., 68 So.2d 420. 

47. Mass.—Korobchuk^s Case, 183 N. 
B. 67. 280 Mass. 412. 

71 C.J. p 1361 note 34. 

48. N.J.—^Dreyfus v. Lutz Co., 142 
A. 433, 6 K.J.Mlsc, 608, affirmed 146 

A. 913, 106 N.J.Law 566. 

49. Or.—Chebot v. State XndustriaI 
Accident Commission, 212 P. 792, 
106 Or. 660, 

I 60. Tex.—General Accident Fire & 
Life Ins. Corporation v. Bundren, 

I Com.App., 283 S.W. 491. 

51- Mass.—^Johnson's Case, 136 N. 

B. 563, 242 Mass. 489. 

71 C.J. p 1361 note 40. 

52. Ohio.—State ex rei. Schindler v. 
Industrial Commission of Ohio, 186 
N.B. 872. 127 Ohio St. 39—Roma v. 
Industrial Commission of Ohio, 119 
N.E. 461, 97 Ohio St. 247. 

63. Ohio.—State v. Industrial Com¬ 
mission, 126 N.E. 317, 100 Ohio St 
399. 

54. Mo.—^Floyd v. A. T. McBonald 
Mfg. Co., 46 S.W.2d 251, 226 Mo. 
App. 444—^Howe v. Stark Bros. 
Nurseries & Orchards Co., App., 22 
S.W.2d 839. 

55. Idaho.—Cooper v. Independent 
Transfer ds Storage Co., 19 P.2d 
1057, 52 Idaho 747. 

Ohio.—Clendenen v. Industrial Com¬ 
mission, 45 N.B.2d 10$, 140 Ohio 
St 414. 

56. Ky.—^Black Mountain Corpora- 
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from an award, the cause is tried before a court and 
jury, the jiiry^s award, if not appealed from, should 
be ccrtified to the commission and treated as though 
originally rendered by it.57 

Rcopcning and revising. The judgment on ap- 
peal may provide for reopening the matter as jus- 
tice may requirens for change in conditions®^ or 
for showing in the trial court a cessation of the dis- 
ability for which compensation is awarded on ap- 
peal.®® Where a commission is vested with discre- 
tion to reopen a case, the reviewing court cannot 
order the case reopened.®^ However, a statute au- 
thorizing a board to review its decision has been 
held not applicable to a court so as to give it re- 
visory authority over its judgment in a suit to set 
aside an award,®^ but its power is the same and sub- 
ject to the same limitations as in other cases,®^ and 
where the statute fails so to provide, it cannot re- 
serve revisory power over its judgment,®^ which, 


on expiration of the term and time for appeal, bc- 
comes final.®5 

DefaiilL If the appellate court improperly ren- 
ders a default against the commission, application 
to set aside the default should be made by the com¬ 
mission to such court where the statute gives it the 
power to set aside a default in proper cases.®® 

§ 790. Further Proceedings before Board, 
Commission, or Trial Court 

Proceedings subsequent to an appeal must be In 
accordance with the opinion and order of the appellate 
court. 

The compensation authorities must proceed in 
accordance with the directions contained in an or¬ 
der remanding the case to them.®7 Where thfe 
case is remanded with directions to make more spe- 
cific findings as to certam matters, the compensa¬ 


tion V. Humphrey, 277 S.W. 883, 
211 Ky. 633. 

67. Ohlo.—^Roma v. Industrlal Com¬ 
mission of Ohio. 119 KE. 461, 97 
Ohlo St. 247. 

58. Ky.—Broadway & Fourth Ave. 
Realty Co. v. Metcalfe, 20 S.\V.2d 
9S8, 230 Ky. 800. 

69. Mass.—Korobchiik*s Case, 183 N. 
E. 67, 280 Mass. 412—Johnson’s 
Case, 136 N.E. 563, 242 Mass. 489. 

60. La.—Sears v. Peytral, 92 So. 661, 
151 La. 971. 

Qiaitire la coaditloa possible 
District court erred in adjudglng’ 
that compensation claimant should 
be paid compensation througrh re- 
xnainder of his life, where' it was 
possible that his condition might im- 
prove, and that total disability 
might not continue throughout his 
life. 

N.D.—^Bergstrand v. North Dakota 
Workmen’s Compensation Bureau, 
287 N.W. 631, 69 N.D. 447. 

61. Colo.—-Winteroth v. Industrial 
Commission of Colorado, 22 P.2d 
865, 93 Colo. 38. 

62. U.S.—Watson v. Employers’ 
Liability Assur. Corporation, D.C. 
Tex., 23 F.2d 682, affirmed, C.C.A., 
28 F.2d 1010. 

71 OJ. p 1362 note 51. 

63. Tex.—^Pederal Surety Co. v. 
Cook, 24 S.W.2d 394, 119 Tex. 89. 

64. Tex.—Federal Surety Co. v. 
Cook, supra. 

66. Tex.—^Federal Surety Co. ▼. 
Cook, supra. 

66. Or,—^Butterfield v. State Indus¬ 
trlal Accident Commission, 226 P. 
216, 111 Or. 149. 

71 aj. p 1360 note 18. 

67. 111.—^Northwestern tJniversity v. 
Industrial Conunission, 99 N.E.2d 


18. 409 ni. 216—Wilhelm v. Indus¬ 
trial Commission, 77 N.E.2d 174, 
399 111. 80—Brown Shoe Co. v. In¬ 
dustrial Commission, 30 N.E.2d 4. 
374 111. 500. 

Ind.—Guevara v. Inland Steel Co., 95 
N.E.2d 714, 121 Ind.App. 390— 
School City of Hammond v. Mori- 
arty, 85 N.E.2d 273, 119 Ind.App. 
206—Cole V. Sheehan Const. Co., 
57 N.B.2d 625, 116 Ind.App. 303. 

Mich.—Jones v. General Motors Corp., 
Fisher Body Detroit Dlvision, 17 
N.W.2d 770, 310 Mich. 605. 

Chio.—State ex rei. Waller v. Indus¬ 
trial Commission of Ohio, 66 N.E. 
2d 800, 143 Ohio St. 476—State ex 
rei. Moore v. Industrial Commis¬ 
sion, 47 N.E.2d 767, 141 Ohio St. 
241. 

Carr v. Marion Masonic Temple 
Co., 64 N.B.2d 138, 76 Ohio App. 
287—State ex rei. Waller v. Indus¬ 
trial Commission, App., 50 N.E.2d 
680, aSLrmed 61 N.E.2d 643, 142 
Ohio St, 193—State ex rei. Truman 
V. Industrial Commission, 23 N.E. 
2d 971, 62 Ohio App. 313. 

Okl.—^Bramlett v. Luper Transp. Co., 
258 P.2d 895—Globe Indemnity Co. 
V. Christian, 27 P.2d 830, 167 Okl. 
78. 

Pa,—Costello v. Schumacher, 173 A, 
732, 114 Pa.Super. 296. 

Roland v. Frantz, Com.Pl., 35 
Berks Co. 117—^Dilanni v. Dravo 
Corp., Co., 95 Pittsb.Leg.J. 806— 
Rummel v. Philadelphia & Reading 
Coal & Iron Co., Com.Pl., 43 Sch. 
Leg.Rec. 125—Sguarcia v. Industri¬ 
al CoUieries Corp., Com.Pl., 29 
Wash.Co. 29. 

W.Va.—^Nicely v. State Compensa¬ 
tion Com*r, 32 S.E.2d 231, 127 W. 
Va. 249. 

71 C.J. p 1362 note 56. 
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Complianoe presnined 

Supreme court must assume that 
on rehearing after it has set aside 
commissiones award commission will 
properly consider facts as set forth 
by supreme court. 

Ariz.—^Matlock v. Industrial Commis¬ 
sion, 215 P.2d 612, 70 Ariz. 25. 

Pailure to reoonslder issiia 
Where industrial board denled 
award for death benefit and appellate 
dlvision reversed decision and remlt- 
ted matter for further consideration 
and board granted an award solely 
on assumed direction of appellate di- 
vision without reconsidering Issues, 
decision of appellate dKdsion af- 
firmlng award was reversed and 
i matter was remitted to board for 9 , 
determination of issues. 

N.T.—Bergman v. Mergenthaler Lin- 
otype Co.. 61 N.E.2d 513, 294 N.T. 
204. 

Beath of olalmant 
Under statute providlng that court 
must enter final judgment when a 
party to an action dies after a deci¬ 
sion but before entry of final judg¬ 
ment, and appeals under workmen*fl 
compensation law shall be subject to 
law and practice applicable to ap¬ 
peals in civil actions, a right to 
death benefits vested in deceased 
empIoyee’s widow when supreme 
court reversed decision of industrial 
board that claim was not compensa- 
ble and remitted claim, and award 
was payable to her eatate on her 
death. 

N.T.—^Walsh V. Tldewater Oil Sales 
Co., 33 N.T.S.2d 874, 263 App.Div. 
614, appeal denied In re Grave's 
Estate, 35 N.Y.S.2d 280, 264 App. 
Biv. 745, motion dismissed 43 N.B. 
2d 79, 288 N.T. 679, appeal dia- 
missed 53 N.E.2d 347, 292 N.T. 
509« 



101 aj.s. 


§ 790 WORKMEN*S COMPENSATION 


tion board’s authority is limited tr> doinff so.^8 In i 
siich case, the appeal is rej^ardcd as stili ponding 
before the court, so that where the hoani makes a ‘ 
second award no ncw appeal is nccessary.*»® Where, : 
on insurer’s appeal, the cause was remitted to the | 
industrial accident board becanse of the diminution ; 
of the rccord, the board had no authority to make a | 
new finding, but simply to complete the rccord ac- j 
cording to the facts and return it, “diminution of 
the rccord” meaning inconipleteness in the statement ' 
of the proceedings.*^® A turther hearing must be ; 
hcld and evidence received where necessary in or- 1 
der to comply with the mandate." ^ On reraand for \ 


determination of the extent of permanent partial 
disability the commission need not determine wheth- 
cr the maximum improvement has bcen reached,*- 
and the percentage of disability may be determined 
on the testimony taken at the first hearing where 

this is sufnc:cnt."3 

In the «abscnce of specific directions or restric- 
tion, the compensation authorities are free to pro- 
cced as they see fit as long as their proceedings are 
not inconsistent with the mandate or opinion of the 
court."^ The full jurisdiction of the compensation 
board reattaches on the setting aside of an award 
and a general remand of the case."® A judgment 


68 , Pa.—Diaz v. Jones & Lnuffhlin 
Steel Corp., 88 A.2d 801. 170 Pa. 
Super. 6Sfl—FIoclc v. Pittshurgh 
Terminal Coal Corp., 13 A.2d 
140 Pa.Super. 232—Soroka v. Phil¬ 
adelphia & Reading Coal & Iron 
Co., 10 A.2d 904, 138 Pa.Super. 
296—Sera fini v. West End Coal 
Co., 200 A. 245, 131 Pa.Super. 476— 
Oostello V. Schumacher, 173 A. 732, 
111 Pa.Super. 296. 

Hilton V. Edwards Memorial 
Church, 50 Pa.Dist. & Co. Sil. 

Hummel v. Philadelphia & Read- 
Ing Coal & Iron Co., Com.Pl,, 41 
Sch.LeK.Rec. 66. 

SSzcaptio&s to flndlAir* 

'\Vorkmen*s compensation board, on 
makinK new or additional findings in 
a case remitted to it by a court ot 
common pleas for that purpose, must 
afford parties an opportunity to tlle 
exceptiuns thereto, and must dispose 
of such exceptions if ftled, before 
returning record to court. 

Pa.—^Hilton V. Edwards Memorial 
Church, 50 Pa.Dist. & Co. 341. 

l>isi>ositio]i of oaso 

Where workmen*s compensation 
proceeding was remitted to compen¬ 
sation board by court of common 
pleas for more specific findings of 
fact to enable court to decide Ques- 
tlons on appeal, referee, to whom 
claim was referred, was in error in 
concluding, as a matter of law*, that 
clalmant w'as not entitied to com¬ 
pensation and in entering an order of 
dismissal. 

Pa.—Diaz v. Jones & Laughtin Steel 
Corp., 88 A.2d 801, 170 Pa.Super. 
680. 

Pa.—Driscoll v. McAllIster Bros., 
144 A. 89, 294 Pa. 169. 

Qroner v. Board of Public Edu- 
cation of City (School Dist.) of 
Pittsburgh, 33 A.2d 271, 152 Pa.Su¬ 
per. 381. 

Ready v. Miners Journal Xews- 
paper Co., Com.Pl., 42 Sch.Leg.Rec. 
110 . 

Wu Mass.—^In re Doherty, 109 N.E, 
687, 222 Mass. 98. 

T1 C.J. p 1362 note 62. 


71. Mass.—In re Derinza, 118 X.E. 
942, 229 Mass. 43.7. 

\.Y. —Culver v. Sevilla Home for 
Children, 40 X.Y.S.2d 184. 266 App. 
Div. 705, appeal denied 41 X.Y.S.2d 
9.17, 266 App.Div. 760. 

Oh IO. —State ex rei. Waller v. Indus¬ 
trial Commission, App., 50 X.E.2d 
680. alllrmed 51 X'.E.2d 643. 142 
Ohio St. 193. 

Okl.—Pioneer Mills Co. v. Webster, 
99 P.2d 507. 186 Okl. 616—Xichols 
Transfer & Storage Co. v. Pate, 49 
P.2d 223, 173 Okl. 582—Frick-Reid 
Supply Co. V. Hunter, 43 P.2d 145, 
171 Okl. 348. 

Pa.—Eliis V. Jones & Laughlin Steel 
Co.. 169 A. 263. 111 Pa.Super. 252. 

0‘Donnell v. P. & R. C. & I. Co., 
Com.Pl., 6 Sch.Reg. 265. 

72. Ga.—Liberty Mut. Ins. Co. v. 
Clay, 168 S.E. 79, 46 Ga.App. 558. 

73. Ga.—Liberty Mut. Ins. Co. v. 
Clay, supra. 

74. Cal.—^IVInthrop v. Industrial 

Acc. Commission, 29 P.2d 850, 220 
C. 114. 

Colo.—Contes v. Metros, 144 P.2d 782, 
111 Colo. 561. 

Ind.—School City of Hammond v. 
Moriarity, 93 N.K2d 367, 120 Ind. 
App. 663—Burton Shields Co. v. 
Steele, 85 N.E.2d 263. 119 Ind.App. 
216. 

Ky.—Blue Blrd Mln. Co. v. Litteral, 
249 S.W.2d 713. 

Mass.—Szettella’s Case, 130 X.E.2d 
573. 333 Mass. 333. 

Mo.—Caldwell v. J. A. Kreis & Sons, 
App., 72 S.W.2d 201. 

Ohio.—State ex rei. Waller v. Indus¬ 
trial Commission, App., 50 X.E.2d 
680, affirmed 51 N.E.2d 643, 142 
Ohio St. 193. 

Okl.—^Foumier Stucco & Plastering 
Co. V. Greer, 104 P.2d 423, 187 Okl. 
589. 

Pa.—^Wildman v. Pennsylvania Dept. 
of Highways, 43 A.2d 342, 157 Pa. 
Super. 301. 

Wiencoski v. Glen Alden Coal 
Co., Com.Pl., 45 Luz.Leg.Reg. 73— 
Woloszynski v. Locust Coal Co.. 
Com.PL, 46 Sch.L6g.Rec. 176. 
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Transeript of prior hearing 
WTiere compensation proceeding 
was continued after claixnanfs death 
pending appeal, by order of depart- 
ment of labor and industry substitut- 
ing widow of clalmant as party 
plaintiff for purpose of determining 
her rights as dependent and case 
remanded, admitting transcript of 
testimony by deputy commissioner, 
taken at first hearing when claim- 
ant was living, at hearing on claim 
of widow at second hearing was not 
error, since death abated compensa¬ 
tion claim only in so far as clalmant 
was concerned. 

Mich.—Mooney v. Copper Range R. 
Co., 27 X.W.2d 603, 318 Mich. 120, 

Addition of party 
Where appellate division reversed 
a declsion of state industrial board 
denying an application by compensa¬ 
tion clalmant to have his case closed 
in order that it might later be re- 
opened and an award made in his 
favor against speclal fund for re- 
opened cases, and remitted matter 
to board for further actlon, under 
remission fund for reopened cases 
was entitied to be joined and heard 
as a party before payment to claim- 
ant from its fund could be ordered. 
X.Y.—Kiriloff V. A. G. W. Wet Wash 
Laundry. 27 N.E.2d 11, 282 N.T, 
466. 

75, U.S.—Gay v. B, H, Moore, Inc., 
D.C.Okl., 26 F.Supp. 749. 

Colo.—Contes v. Metros, 144 P.2d 
782. 111 Colo. 661. 

Okl.—^Fournier Stucco & Plastering 
Co. V. Greer, 104 P,2d 423, 187 Okl. 
589—Marland Oll Co. v. Sans, 61 P. 
2d 751. 175 OkL 131. 

Pa.—^Lettrich v. Allegheny Steel Co., 
27 A.2d 257, 149 Pa.Super. 660. 
Utah,—Buckingham Transp. Co. v. 
Industrial Commission, 72 P.2d 
1077, 93 Utah 342. 

71 C.J. p 1264 note 87. 

DeterminatioiL hy nnemploymeiLt 
oominissioiL 

On remand, industrial accident 
commission was free to exercise its 
independent iudgment In evaluating 
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setting aside an award does not prohibit the commis- 
sion from reopening the case"® or aftcct its juris- 
diction to proceed with a determination of the rights 
of the parties except as it ma}' be limited by the de- 
cision of the court 

Thus, the compensation board may permit an 
amendment of the pleadings"* ® or the presentation of 
additional evidence,"^ may make new findings®® 
and a new award,®^ and may have a complete new 
hearing.®2 Where a commissioner’s jurisdiction is 
continuing, on remand to him to determine claim- 


ant’s earning capacity he may enter an award for 
total incapacity,®® and, after reversal, a board hav- 
ing continuing jurisdiction may again hear and de¬ 
termine the cause.®^ 

Unless required by the mandate, the compensa¬ 
tion authorities need not receive new evidence and 
may proceed on the evidence previously received.®® 
A repetition of the evidence presented at the origi- 
nal hearing is not necessary,®® and the board has 
discretion as to whether or not to receive additional 
evidence.®" The board may restrict the rehearing to 


evidence and maklng findings as to 
degree of workmen*s compensation 
claimanfs disablllty and his probable 
earnings. if any, irrespectlve of any 
determination thereof whlch depart- 
ment of employment might have 
made in allowing his claim for un- 
employment compensation for same 
period. 

Cal.—Califomia Compensation Ins. 
Co. V, Industrial Acc. Commlasion 
of Cal., 277 P.2d 442. 128 C-A2d 
797. 

Beview by new appeal 

(1) Where there is a general re¬ 
mand, a new appeal is necessary to 
review the subsequent action of the 
board. 

Pa.—Groner v. Board of Public Edu¬ 
cat ion of City (School Dist.) of 
Pittsburgh, 33 A2d 271, 152 Pa. 
Super. 381. 

(2) Where superior court dlrected 
department to rate claimant for dis- 
ability, clalmanfs remedy, if dls- 
satisfled with rating, held appeal to 
Joint board, not petition to court for 
Show cause order, 

Wash.—Powers v. Department of La¬ 
bor and Industries, 30 P.2d 983, 
177 Wash. 21. 

(3) Where Circuit court reversed 
decision of industrial commission and 
directed that it hear additional evi¬ 
dence, new decision of industrial 
commission could be reviewed only 
by a new and Independent writ of 
certiorari. 

IU.—^Elles V. Industrial Commission, 
80 N.E.2d 615, 375 Hl. 107. 

(4) Where Circuit court reversed 
decision of industrial commission 
and directed that it hear additional 
evidence and claimants sought a re¬ 
view of second award by certiorari, 
failure of court to enter a new case 
on docket as provided by court rules 
did not affect Jurisdiction of court, 
since requirements are merely dlrec- 
tory to clerk. 

111.—^EUles V. Industrial Commission, 
supra. 

78. Utah.—^McGairy v. Industrial 
Commission of Utah, 232 P. 1090, 
64 Utah 592, 39 A.L..R. 306. 

77. Utah.—^McGarry v, Industrial 
Commission of Utah, supra. 


78. Minn.—Simpson v. Gold, 22 N. 

W. 2d 923. 221 Minn. 528. 

78. Ala.—^Alabama By -Products 
Corp. v. Winters, 176 So. 183, 234 
Ala. 566. 

Cal.—Xielsen v. Industrial Acc. Com¬ 
mission, 29 P.2d 852, 220 C. 118, 
modifled on other grounds 30 P.2d 
995, 220 C. 118. 

Colo.—Contes v. Metros, 144 P.2d 
782, 111 Colo. 561. 

Ind.—Cole v. Sheehan Const. Co., 57 

X. E.2d 625. 115 Ind.App. 303. 

Minn.—Simpson v. Gold, 22 N.W.2d 

923. 221 Minn. 528. 

Pa.—^Ellls v. Jones & Laughlin Steel 
Co.. 169 A. 263, 111 Pa.Super. 252. 
Wis.—^Duluth-Superior Milling Co. v. 
Industrial Commission, 276 N.W. 
300, 226 Wis. 187. 

71 C.J. p 1362 note 59. 

80. Pa.—Icenhour v. Freedom 011 
Works Co., 7 A.2d 152, 136 Pa.Su¬ 
per. 318. 

De novo consideratios. 

(1) Where Judgment in compensa¬ 
tion case awardlng dlsabllity com¬ 
pensation was reversed and case re- 
manded to determine whether dis- 
ability resulted from accident or 
from disability attributable to nat- 
ural progress of preSxisting disease, 
compensation authorities on remitti¬ 
tur properly considered case de novo 
on that Issue. 

Pa.—Lipstok v. Haddock Min. Co., 41 
A.2d 425, 156 Pa.Super. 644, af- 
flrmed 44 A,2d 553, 363 Pa. 139— 
Holand v. Frantz, 41 A.2d 423, 156 
Pa.Super. 640—Dosen v. Union Col- 
lieries Co., 29 A.2d 364, 150 Pa. 
Super. 619. 

(2) Where case was remitted to 
compensation board for determina¬ 
tion of a baslc question of fact, 
board was not bound by findings or 
action of prior board, any more than 
a court when sitting as a fact-finding 
body rehearing a case is bound by 
findings of a prior court, or a Jury 
on a retrial is bound by verdict of a 
former Jury. 

Pa.—Lipstok V, Haddock Min. Co., 
supra—^Roland v. Frantz, supra. 

81. Colo.—Contes v, Metros, 144 P. 
2d 782, 111 Colo. 6€1. 
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82. Ariz.—Schnatzmeyer v. Industri¬ 
al Commission, 276 P.2d 534, 78 
ArIz. 112. 

Conn.—Glodenis v. American Brass 
Co., 170 A. 146. 118 Conn. 29. 

Mo.—Fear v. Ebony Paint Mfg. Co., 
181 S.W'.2d 659, 238 Mo.App. 660— 
Caldwell v. J. A. Kreis & Sons, 
App., 72 S.W.2d 201. 

Okl.—Boen v. State Indus. Commis¬ 
sion, 212 P.2d 457, 202 Okl. 258— 
State Highway Commission v. 
Clark, 11 P.2d 112, 166 Okl. 119. 

Pa.—^Weeks v. Lehigh Portland Ce¬ 
rnent Co., 176 A 850, 116 Pa.Super. 
514. 

3?rivate reoonsideratioa 
Where award of industrial com¬ 
mission had been set aside by su¬ 
preme court and industrial commis¬ 
sion then reconsidered mattcr in- 
formally without petitioner being 
given an opportunity to be present 
and to cross-examine witnesses. such 
reconsideration was not a trial de 
novo to which petitioner was enti- 
tled and was not sufficient hearing 
on which to base a new award. 

Ariz.—Schnatzmeyer v. Industrial 
Commission, 276 P.2d 534, 78 Ariz. 
112 . 

83. Conn.—^Rellley v. Carroll, 147 A 
818, 110 Conn. 282. 

71 C.J. p 1363 note 81. 

8^ Okl.—^Associated Employers* Re- 
ciprocal & Missouri Valley Bridge 
Co. V. State Industrial Commission, 
211 P. 491, 88 Okl. 80. 

85. N.Y.—Culver v. Sevilla Home for 
Children. 40 N.T.S.2d 184, 266 App. 
Div. 705, appeal denied 41 N.Y.S. 
2d 957, 266 App.Div. 760. 

Okl.—Skelly Oil Co. v. Gage, 45 P-2d 
766, 172 Okl. 493. 

Utah.—^Denver & R. G. W. R. Co. v. 
Industrial Commission of Utah, 279 
P. 612, 74 Utah 316. 

86. Mass.—^In re Lacione, 116 N.E. 
485, 227 Mass. 269. 

Minn.—^Frederickson v. Burns Lum- 
ber Co., 207 N.W. 499, 166 Minn. 
212 . 

87. Minn.—^Frederickson ▼. Bums 
Lumber Co., supra. 
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ccrtain issues.** After rcmand it is discretionary 1 
with thc lower tribunal to allow time for further I 
investigation with the po-sfible view of taking acbli- 
tiona! tcstimony on a ciisputod poitit.-^ A claim- 
ant, on a sccond hoaring bcfore the indtistrial com- 
mission on rcmand after roview by the stipreme . 
court, is not cntitled to introduce further tei-timony 
on the qucstion of failurc to givc noticc of the origi- 
nal order, having waivcd thc failurc by not giv- | 
ing evidcnce thcrcon on the first motion for rchear- 
ing.30 i 

f 

Where the rcmand is for a finding on an issuo, a 
rehearing is not rcquired where the evidcnce on thc 
issue was sufficiently devclopcd at the earlier hear- : 
ing;^^ the compcnsation authorities may considor j 
the evidcnce prcsentcd at the prior hcaring, and j 
where no new evidcnce is oftered may base the find- j 
ing solely on such evidcnce.^- A mcmber of the com- ! 
mission who joined in the decision that was set I 


aside is not disqualified to act as hearing officer on 
a rcmand of the casc.^3 

On rcmand by a higher court to a lower court, 
the lower court must procccd in accordance with 
the mandate of the higher court,® ^ and need not 
considor any issue other than those it is directed to 
determine.®^ On a reversal of the overruling of a 
demurrer, claimant is cntitled to an opportunity to 
amend his pleading.®*» On reversal of a judgment 
the cause ir.ust be retried where the judge who tried 
it in the first instance has gone out of office,®^ un- 
less the parties agree to submit it on the evidence 
alroady taken;®^ and the trial court cannot be 
rulcd to correet the record by an amended finding 
of faets.®® 

In the absence of a further appeal, the decision 
o£ the court on review of a compensation award or 
decision constitutes the law of the case as far as 
subsequent proceedings are concemed,! and an is¬ 


se. Ind.—School City of Hammond 
V. Moriarity, 93 N.E.2d 367, 120 
lnd.App. 663. 

S9. Keb.—^^’’enuto v. Carter Lako 
Club, 151 X.W. 377. 105 N*ib. 56S. 

71 C.J. p 136 note 87. 
se. Okl.—Hoop V. Gypsy Oil Co., 9 
P.2d 917, 156 Okl. 13S. 

91. Del.—Carey v. Bryan & RoUins, 
117 A.2d 240, 10 Terry 3S7. 

Okl.—^Luper Transp, Co. v. Bramlett, 
282 P.2d 732. 

99. Okl.—Armour & Co. v, Moore. 
270 P.2d 303. 

99. Okl.—^Folsom Auto Supply v. 
Bristow, 275 P.2d 706. 

94. La.—L lndsey v. Twin City Mo¬ 
tor Co., App., 181 So. 598. 

R.I.—^Rlgo V. Walsh-Kalser Co., 55 
A.2d 858, 72 R.I. 319. 

XTaw avldeace 

Where court of appeal determined 
that accident had occurred and re- 
manded case for reception of addl- 
tional evidence with respect to em- 
ployee’s dlsabUity, findinsr of trial 
court on remand that plaintiif did not 
Bufter any compensable injuries as 
resuit of accident, supported by xno- 
tion pictures taken surreptitlously 
after original trial and disclosingr 
that employee had agrility of an 
acrobat. warranted denial of com¬ 
pensation. 

La.—McClunsr v. Delta Shipbuilding 
Co., App., 39 So.2d 754. 

96. Ia.— Bigga V. Llbbey-Owens- 
Ford Glass Co., App., 178 So. 639* 

96. Tex.—^American Fidelity db Cas- 
ualty Co. V. Bradley, Clv.App., 70 
8.W.2d 645, error dismissed. 

97. KJ.—West Jersey Trust Co. v. 
Philadelphia, etc., R. Co.. 95 A. 753. 
S8 K.J,Law 102, reversed on other 


grounds 101 A. 1053, 90 X.J.Law 
730—Long V. Bergen County Ct. C. 
P., S6 A. 529, S4 X.J.Law 117. 

99. X,J.—West Jersey Trust Co. v. 
Philadelphia, etc., R. Co., 95 A. 
753, 8S X.J.Law 102, reversed on 
other grounds 101 A. 1053, 90 X.J. 
Law 730. 

99. X. J.—Long V. Bergen County Ct. 
C. P.. 86 A. 529, 84 N.J.Law 117. 

1. Ariz.—Ocean Accident & Guaran- 
tee Corporation v, Kennison, 37 P. 
2d 370. 44 Ariz. 352. 

Cal.—^United Dredging Co. v. Indus- 
trial Accident Commission, 284 P. 
922. 208 C. 705. 

Helmick v. Industrlal Accident 
Commission, App., 137 P.2d 867— 
Maxfield, Wilton & Associates v. 
Industrlal Accident Commission, 
78 P.2d 266, 25 C.A.2d 663. 

Ga.—Woodruff v. Miller, 172 S.R 
738, 48 Ga.App. 303. 

Idaho.—^Zapantis v. Central Idaho 
Mln. & Mill, Co., 136 P.2d 154, 64 
Idaho 498—Clayton v. Hercules 
Mining Co., 127 P.2d 762, 64 Idaho 
34. 

Ind.—City of Connersvllle v. Adams, 
105 N.E.2d 912, 122 lnd.App. 581— 
School City of Hammond v. Morl- 
arity, 93 N.E.2d 367, 120 Xnd.App. 
663. 

Mich.—^Dodge v. General Motors 
Corp., Buick Motor Div., 32 N.W. 
2d 726, 321 Mich. 503. 

N.J,—^McBride v, Royal Laundry 
Service, Xnc., 129 A.2d 738, 44 N.J. 
Super. 114. 

N.T.—^Jones v. Schenectady Boys 
Club, 93 N.Y.S.2d 764, 276 App.Dlv. 
879. 

N.D.—^Desautel v. North Dakota 
Workmen*8 Compensation Bureau, 
28 N.W.2d 378, 75 N.D. 405. 
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Ohio.—State ex rei. Moore v. Indus* 
trial Commission, 47 N.B.2d 767, 
141 Ohio St. 241—State ex rei. Gad- 
dis V. Industrlal Commission, 15 N. 
E.2d 146, 153 Ohio St. 653. 

State ex rei. Waller v. Industrlal 
Commission, App., 66 N.B.2d 148— 
State ex rei. Winterfield v. Indus- 
trial Commission, App., 62 N.R2d 
503. 

Okl.—^Wm. A. Smith Const. Co. v. 

Prlce, 83 P.2d 160, 183 Okl. 443. 
Wash.—^De Stoop v. Department of 
Labor and Industries, 95 P.2d 1026, 
1 Wash.2d 340. 

W.Va.—Rapp v. State Compensation 
Com'r, 27 S.E.2d 688, 126 W.Va. 
227. 

JuxisdiotloiL 

Rule that Judgment of reviewing 
court is concluslve on question of 
lower tribunars Jurisdlctlon as well 
as on questions of law Is applicable 
to compensation proceedings. 

Mo.—Pergruson v. Ozark Distrlbuting 
Co.. 117 S.W.2d 399, 233 Mo.App. 
68 . 

SUttor defeot 

Under statute allowing courts to 
disregard errors or defects in pro- 
ceeding which do not affect aubstan- 
tial rights of adverse party, where 
court disregarded misnomer of em- 
ployer-defendant In workmen^s com¬ 
pensation application as Immaterial, 
amended application filed to correct 
such error related back to, and be- 
came part of, original application, 
with resuit that clalm was not bar- 
red by statute of limitatlons. 

Ky.—George H. Rommel Co. ▼. 
Greenwell, 273 S.W,2d 46. 

BulJng as to snfflcieaoy of evidenoe 
W.Va.—^Rapp v. State Compensation 
Com^r, 27 S.E.2d 588, 126 W.Va. 
227. 
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sue determined on appeal is not to be reconsidered 
and redetermined by the compensation authorities.^ 
The compensation board may not disregard adjudi- 
cations on review by changing findings o£ fact on 
che same evidence,^ nor may a commissioner pro- 
ceed further after a decree enjoining enforcement 
of his a\vard> 

After a judgment on appeal establishing claim- 
ant’s right to compensation, the board cannot re¬ 
verse or deny that right,® but such a ruling requires 
an award fixing the amount to which claimant is 
entitled,® although the board or commission may 
vary the amount of the award" or award a lump 
sum.^ Where a reviewing court renders judgment 
that claimant is entitled to participate in a com¬ 
pensation fund, the commission must recognize the 
judgment as requiring some compensation for dis- 
ability and must inquire into the extent of the dis- 
ability.® A decision of the court on a coramon-law 
certiorari declaring proceedings and order of the 
board to be void is not res judicata of matters pre- 
sented on a second claim before the board,and 
a reversal on an issue of employment is not res ju¬ 
dicata on the question of which of two companies 
was the insurance carrier.^^ On reversal and re- 
mand for lack of evidence of earning capacity the 
board should not deny any further compensation.^^ 

It has been held that an appeal from its decision 
deprives the commission of any further power be- 


yond carrying into execution the judgment of the 
appellate tribunal.i^ Where the judgment of the 
court is final unless it rcmands with directions, in 
the absence of directions the board or commission 
cannot grant a new hearing.i** Where the board or 
commission has found that disability has ceased be¬ 
fore the hearing and award, which is affirmed on ap¬ 
peal, the affirmance has been held to be final so as 
to preclude further hearings by the board or com- 
mission.i® Decisions on review being mandatory 
and not advisory, the commission cannot, as a gen- 
eral rule, reopen a case after its award has been 
affirmed, and reach a conclusion at variance with its 
original view and the law as stated by the court 
affirming the award.i® However, in a proper case, 
the compensation authorities may reopen the case 
after affirmance;^'^ an affirmance of an award does 
not preclude the reopening of the case on a ques¬ 
tion not before the appellate court^s After re- 
mand, the compensation authorities may reopen the 
case on the ground of fraud or mistake^^ or may 
modify the award.^® 

Where the matter has been determined on ap¬ 
peal, the board’s continuing authority to change or 
modify its awards is to some extent terminated,^^ 
and may be exercised only where there is a change 
in the situation after the appeal.^^ In some juris- 
dictions the board has power and jurisdiction to re¬ 
open a claim after a reversal and dismissal, and to 
take new evidence and make new findings and 


8. Cal.—Maxfield, Wilton & Associ¬ 
ates V. Industrial Accident Com¬ 
mission, 78 P.2d 266, 25 CJL2d 
663. 

Mich.—^Dodge v. C-eneral Motors 
Corp., Buick Motor Div., 32 N.W. 
2d 726. 321 Mich. 503. 

Mont.—State ex rei, Miller v. Indus¬ 
trial Accident Board, 56 P.2d 1087, 
102 Mont. 206. 

N.J.—^Natural Products Refining Co. 
V. Court of Common Pleas, 15 A. 
2d 754, 125 N.J.Law 309. 

Siberry v. National Sulphur Co., 
185 A. 533, 14 N.J.Misc. 447. 

Ohlo.—-State ex rei. Moore v. Indus¬ 
trial Commission, 47 N.E.2d 767, 
141 Ohio St 241. 

State ex rei. Waller v. Industrial 
Commission, App., 50 N.E.2d 680, 
affirmed 51 N.E.2d 643, 142 Ohio 
St 193. 

Okl.—Reints v. Diehl, 317 P.2d 750. 

3. Utah.—^American Smeltingr & He- 
flning Co. v. Industrial Commis¬ 
sion, 24 P.2d 309, 84 Utah 117. 

71 aj. p 1363 note 88. 

4. U.S.—Rothschild & Co. V. Mar- 
shall, C.C.A.Wash., 61 P.2d 897. 

71 C.J. p 1362 note 70. 

6. N.D.—Gotchy y, North Dakota 


Workmen's Compensation Bureau, 
194 N.W. 663, 49 N.D. 915. 

6. Md.—^Emmitsburg R. Co. v. Liowe, 
146 A 197, 157 Md. 47. 

7. N.D.—Gotchy v. North Dakota 
Workmen*s Compensation Bureau, 

i 194 N.W. 663, 49 N.D. 915. 

8. N.D,—Gotchy v. North Dakota 
Workmen*s Compensation Bureau, 
supra. 

9. Ohio.—State v. Industrial Com¬ 
mission of Ohio, 169 N.E. 572, 121 
Ohio St 472. 

10. 111.—^Baex^s Express & Storage 
Co. V. Industrial Board of Illinois, 
118 N.E. 412, 282 111. 44. 

11. Okl.—^U, S. Casualty Co. v. State 
Industrial Commission of Okla- 
homa, 248 P. 637, 118 Okl. 301. 

12. N.T.—^Angelo v. Strauchen, 243 
N.Y.S. 392, 230 App.Div. 134. 

13. Ohio.—State v. Industrial Com¬ 
mission of Ohio, 148 NJB. 100, 112 
Ohio St 553. 

14. Minn.—Orcutt v. Trustees of 

Wesley M, E, Church, 218 N.W. 550, 
174 Minn. 163. i 

IB. Kan.—Gant v. Price, 10 P.2d 
1082, 135 Kan. 333. | 

16. Cal.—United Dredging Co. v. In- j 
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[ dustrial Accident Commission, 284 
P. 922, 208 C. 705. 

17. N.T.—^Hendler v. Cayton Bakery, 
60 N.T.S.2d 231, 270 App.Div. 862 
—^Ventresco v. Perini & Sons, 41 N. 
T.S.2d 328, 266 App.Div. 806. 

18. N.T.—^Di Donato v. Rosenberg^ 
176 N.B. 822, 256 N.T. 412. 

19. Ky.—^Hendricks v. Kentucky & 
Va. Leaf Tobacco Co., 229 S.W.2d 
953, 312 Ky. 849—^Kingston-Poca- 
hontas Coal Co. v. Maynard, 4 S. 
W.2d 702, 223 Ky. 725. 

20. N.T.—^McCulla v. American Lo- 
comotive Co., 276 N.T.S. 999, 243 
App.Div. 662. 

21. N.T.—Jones v. Schenectady 

Boys Club, 93 N.T.S.2d 764, 276 
App.Div. 879. 

22. N.T.—Jones v. Schenectady 

Boys Club, supra. 

23. N.T.—Whltmjnre v. Internation¬ 
al Business Machines Corp., 8 N. 
E.2d 278, 274 N.T. 61, reargument 
denied 11 N.E.2d 734, 275 N.T. 632 
—^McMahon v. Gretzula» 196 N.E. 
686, 267 N.T. 673—Di Donato v. 
Rosenberg, 176 N.E. 822, 256 N.T. 
412. 

McMahon v. Gretzula, 262 N.T** 

S. 793, 238 App.DIv. 877. 
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the board may, in a proper case, rcopen the claim 
and grant rcfomiation o£ the Insurance poUcy.^t 

Moiion io require further procecding. Atter re- 
\’crsal of an award and disniissal ot the claim, on 
motion of the court to determine if the board may 
rcopen the claim for a rehearing, and asking that 
it be dirccted to do so, it is not the proper duty of 
the court to advise the indiistrial board as to its duty 
in the matter of a rehearing of the 

i^otice. Further proceedings before the board or 
commission require that proper iiotice be givon the 
parties,-® although notice has becn hdd unnecessary 
wherc the questions have becn fully determined.-* 

Reviarde of sccond azi^ard, Wherc a second award 
is made in accordance with an order of the review- 
ing court vacating the origiiial award and remand- 
ing the cause, one who feeis aggrieved by the scc¬ 
ond award must institute a ncw and separate ac- 
tion to review it,28 and cannot question it by ap- 
pealing from the judgment remaiiding the original 
award.-® 

Procccdings after revcrsal of sccond azi'ard, 
\\’here the original award was vacated and the sec¬ 


ond award was reversed, the industrial commis¬ 
sion had jurisdiction to hear the cause anew in ac¬ 
cordance with a supreme court mandate.®® 

§ 791. Rehearing 

Ordinarily, the rcvlewing court has the power to 
rehear and modify its judflment prior to tho tlnie that It 
becomes final. 

Ordinarily the court reviewing a compensation 
award or order has the power, in its discretion, to 
modify its judgment prior to the time it becomes 
final by the expiration of the term or the time to 
appeal.®! h has bcen held that the time within 
which the court may set aside its judgment is not 
extended by a motion for a new trial.®® Under some 
statutes, the court may not modify its judgment, 
even prior to the expiration of the time to appeal.®® 

A petition for rehearing on the ground that the 
court overlooked a finding of the board will be 
dismissed where it appears that, while the par- 
ticular matter was in fact mentioned by the board, 
there was no finding as to it®^ A rehearing need 
not be granted for the purpose of correcting an er¬ 
ror in the percentage of earning capacity allowed, 
as this may be corrected without doing so,®» by sup- 


X.7.—McMahon ▼. Gretzula. su¬ 
pra. 

25. X.Y.—Strand ▼. Harrls Struc- 
tural Steel Co., 265 N.Y.S. 228, 234 
App.Div. 341. 

26. Mo.—Brocco v, May Department 
Stores Co., App., 55 S.W,2d 322, 

71 C.J. p 1363 note 98. 

27- Md.—Bmmitsburg R. Co, v. | 
Lowe. 145 A. 197, 137 Md. 47. 

71 C.J. p 1364 note 99. 

2a "VVis.—Van Domelon v. Town of 
Vanden Broeck, 249 X.W, 60, 212 
Wis. 22. 

29. Wis.—^Van Domelon v. Town of 
Vanden Broeck, supra. 

30. Okl.—Marland v. State Indus¬ 
trial Commission, 4 P.2d 1018, 153 
Okl. 49. 

31. U.S.—^Kwasizur v. Cardillo, C. 
A.Pa„ 175 P.2d 235, certiorari de- 
nied 70 S.Ct. 150, 338 U.S. 880, 94 
UEd. 540. 

Conn.—France v. Munson, 3 A.2d 78, 
125 Conn. 22. 

XIL^-Zisook V. Industrial Commis¬ 
sion, 106 N.S.2d 156, 347 Xil.App. 
178. 

2CJs&—M. T, Reed Const. Co. v. Mar¬ 
tin, 63 So.2d 528. 215 Miss. 472. 

Fa.—Curran v. James Remilator Co., 
86 A.2d 187, 154 Pa.Super. 261— 
Zimmer v. Closky, 186 A. 403. 122 
Pa.Super. 142. 

Tax.—S. Fidelity & Guaranty Co. 

Davis, Civjlpp., 212 S.W. 239. 


Wash.—Lane v. Department of Labor 
and Industries, 209 P.2d 380, 34 
Wash.2d 692. 

Poxm of Judgment may be altered 
Conn.—^France v. Munson, 8 A.2d 78, 
125 Conn. 22. 

After expiratioB of tezm 
Where, in a compensation case, a 
rehearing before compensation court 
is waived and appeai had direct to 
district court, trlal is de novo in dis- 
trict court, and court has authority 
to try and determine cause in equi- 
ty, so that statutes vesting district 
court with power to vacate or modi¬ 
fy its own Judgment s, after term in 
which Judgraents are made, are ap- 
plicable to workmen’s compensation 
cases. 

Xeb,—Miller v. Schlereth, 86 N.W. 
2d 497, 151 Neb, 33. 

Default jTLdgfittaat 

(1> Rule that Judgrmcnt cannot be 
opened after end of term does not 
apply to Judgment entered in stat- 
utory proceeding or by default, and, 
hence, court was not precluded from 
opening default Judgment on appeai 
from compensation award because 
term at which it was entered had | 
expired at time petition to open was 
llled. 

Pa.—Curran v. James Regulator Co., 
36 A.2d 187, 154 Pa.Super. 261. 

(2) In workmen’8 compensation 
proceeding, setting aside default 
Judgment was not abuse of discre- 
tion where legal defense existed that 
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Statute containing schedule of awards 
on which default Judgment was en¬ 
tered did not apply to proceeding. 
Wash.—Yeck v. Department of La¬ 
bor and Industries, 176 P.2d 359, 
27 Wash.2d 92. 

Wzit of error cmmmuei nobis 
Alleged error of judge of superior 
court in dlsmisaing certiorari pro- 
ceedings to review decision of indus¬ 
trial commission in denying compen¬ 
sation under workmen*8 compensa¬ 
tion act, for want of prosecution, 
w'as an error of law and not of fact, 

1 and therefore alleged error could not 
be corrected at subsequent term on 
motion in nature of a writ of error 
coram nobis. 

IU.—Zisook V. Industrial Commis¬ 
sion, 106 N.E.2d 156, 347 lllAiPp. 
178. 

32. Mo.—^Urban v. S. P. Boggess & 
Son, App., 66 S.W.2d 167. 

33. Kan.—Gray v. Hercules Powder 
Co.. 165 P.2d 447, 160 Kan. 767. 
Vozkmea*s oompensatioii act Is 

eoanplste in itself, and general pro- 
vislona of law do not apply. 

Kan.—Gray v. Hercules Powder Co., 
supra. 

34. Mich.—Wlnn v, Adjustable Ta- 
ble Co., 163 N.W. 906, 169 N.W. 372, 
193 Mich. 127. 

35. La.—Legrand v. 17« S. Sheet & 
Window Olass Co., 2 La.App. 549 
—^Turner v. Standard Oil Co. of 
Louisiana» 1 La-App. 665. 
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plemcntal opinion.36 A rehcaring for ncwly dis- 
covercd evidencc is properly dcnied where such evi- 
dcncc would not have been conclusive.^" Rehcar- 
injj will not be grantcd to correct a judgment by 
including therein a provision required b^' law where 
such provision is contained in the judgment by op- 
cration of law.^s 

§ 792, Successive Appeals 

As a general ruie, the law as decided on an appeal 
governs on a subsequent appeal. 


Although there is some authority to the con- 
trary,^^ the nile that the law as laid down on a first 
appeal is the law of the case and governs subse- 
quent appeals is generally held to apply to appeals 
from awards in compensation cases.*^® Matters not 
in any way considered on the first appeal are prop¬ 
erly considered on a second appeal.'^^ Where the 
statute requires the court to remit the record for 
further hearing on reversal of an award, it nced not 
continue to remit on a subsequent appeal from the 
board.**- 


15. Proceedings for Further Review 


§ 793. Nature and Form of Remedy 

A further review in workmen*s compensation cases 
must be in accordance with statutory requirements, and 
generally it Is by appeal as in civii actions or proceedings. 


A further review after a court review in work- 
men*s compensation cases must be in accordance 
with statutory requirements, if any.^^ Under vary- 


36. La.—^Legrand v. U. S. Sheet & 
Window Glass Co., 2 Lia.App. 549. 

37. 111.—^Xational Malleable Cast- 
ings Co. V. Industrial Commisslon, 
137 N.E. 520. 306 111. 146. 

3S. La.—^Hemphill v. Tremont Lum- 
ber Co., 25 So.2d 625, 209 La. 8S5. 

39. Fla.—^Alcoma Citrus Co-op. v. 

Isozn. 30 So.2d 528. 159 Fla. 10. 
Oriirlnal prooeediiitf 
Since workmen'8 compensation 
proceedings do not constitute a **Judi- 
cial case'’ until brought into Circuit 
court by appeal. and as Judicial pro- 
ceeding, it is an original one in Cir¬ 
cuit court, doctrine of “law of the 
case” does not apply to judgments 
and decrees of Circuit court in such 
proceedings. 

Fla.—^Alcozna Citrus Co-op. v. Isom, 
supra. 

40« Cal.—Helmick v. Industrial Ac¬ 
cident Commisslon. App., 137 P.2d 
867—^Idorrison v. Industrial Acci¬ 
dent Commisslon, 109 P.2d 767, 42 
C.A.2d 685. 

IU.—^Brown Shoe Co. v. Industrial 
Commisslon. 30 N.E.2d 4, 374 IU. 
500. 

Ind,—Stoner v. Howard Sober, Inc.. 
App., 141 N.B.2d 468—Guevara v. 
Inland Steel Co., 95 N.E.2d 714, 121 
Ind.App. 390. 

Kan.—^Thorp v. Vlctory Cab Co., 246 
P.2d 273, 173 Kan. 383. 

Md.—^Victory Fireworks & Specialty 
Co. V. Saxton. 185 A. 123, 170 Md. 
446. 

Mich.—Samels v. Goodyear Tire & 
Rubber Co., 36 N.W.2d 265, 323 
Mich. 251. 

Mo.—Choate v. Dunaway, App., 254 
S.W.2d 298—^Bomar v. J. A. Kreis 
& Sons, App., 72 S.W.2d 205. 

Neb.—Miller v. Schlereth, 42 N.W.2d 
865. 152 Neb. 805. 

NJBL—-Vallee v. Spaulding Fibre Co., 
199 A. 894, 89 N.H. 558. 


N.J.—^Temple v. Storch Tnicking Co., 
125 A.2d 297. 41 N.J.Super. 397. 
N.Y.—^Waterman v. Jamaica Hospi- 
tal, 30 N.Y.S.2d 31, 262 App.Div. 
978—^Exelbert v. Klein & Kava- 
naugh, 285 N.Y.S. 15, 246 App.Div. 
873. 

N.C.—McGill V. Town of Lumberton, 
11 S.E.2d 873, 218 N.C. 586. 

Ohio.—^Lidyard v. General Fireproof- 
ing Co., 24 N.E.2d 635, 62 Ohio App. 
500. 

Okl.—Davon Oil Co. v. State Indus¬ 
trial Commisslon. 61 P.2d 579. 177 
Okl. 612—^London Guarantee & Ac¬ 
cident Co. V. Miller. 57 P.2d 1150, 
177 Okl. 126—Pinkston Hardware 
Co. V. Hart. 46 P.2d 501, 172 Okl. 
566—Oklahoma Portland Cernent 
Co. v. State Industrial Commis- 
sion, 32 P.2d 889, 168 Okl. 330. 

71 C.J. p 1364 note 10. 

A question presented in petitlon f ox 
reheaxlng on prior appeal in com¬ 
pensation proceeding was res judi¬ 
cata of such question where supreme 
court affirmed award. 

Mich.—Samels v. Goodyear Tire & 
Rubber Co., 35 N.W.2d 266, 823 
Mich. 251. 

Ebiffioiency of evidence 

Former determination by supreme 
court of appeals that evidence then 
in case did not warrant an award of 
compensation became “law of the 
case,” precluding allowance of any 
compensation on claim in absence of 
additlonal evidence as, with that al- 
ready in case, would establish claim 
asserted. 

W.Va.—^Rapp v. State Compensation 
Com’r, 27 S.E.2d 588, 126 W.Va. 
227. 

Xmplled deelsion 

Where former appeal In compensa¬ 
tion proceeding necessarily involved 
question whether workman was en- 
gaged in employment at time of in- 
jury, and such question was implied- 
ly decided against employer, al- 
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though not discussed, it would not 
be reviewed again on subsequent ap¬ 
peal. 

Tex.—Traders & General Ins. Co, v. 
Powell, 110 S.W.2d 559, 130 Tex. 
375. 

Befnsal to pexmit antopsy 
Where, under law of case, ques¬ 
tion of liability in workmen’s com¬ 
pensation proceeding could not be 
further litigated. award to which pe- 
titioners were entitled under law of 
case could not be denied because pe- 
titioners refused to permit an autop- 
sy. 

Cal.—^Morrison v. Industrial Acci¬ 
dent Commission, 109 P.2d 767, 42 
C.A,2d 685. 

Appeal from denial of compensatloa 
Statute relating to appeals from 
orders of industrial commisslon re- 
quiring commission to pass on ev- 
ery Issue raised in claim and, if 
claim is denied, to state grounds on 
which it was denied, evidenced pur- 
pose to avold multipliclty of appeals 
by requiring appeal to disclose ali 
reasons for denial of claim so that 
claimanfs right to participate in 
fund may be settled flnally in one 
appeal. 

Ohio.—State ex reh Moore v. Indus¬ 
trial Commission, 47 N.B.2d 767, 
141 Ohio St. 241. 

41. Ind.—Standard Cabinet Co. t. 
Landgrave, 132 N.E. 661> 76 Ind. 
App. 593. 

N.Y.—^Wanamaker v. Selfridge, 19 N. 
Y.S.2d 973, 259 App.Div. 493, rear- 
gument denied 22 N.Y.S. 527, 260 
App.Div. 814, affirmed 34 N.E.2d 
385, 285 N.Y. 699. 

Wash.—^Merebant v. Department of 
Labor and Industries, 165 P.2d 661, 
24 Wash.2d 410. 

42. Pa.—^Houlehan v. Pullman Co,, 
124 A. 640, 280 Pa. 402—Riley v. 
Camegie Steel Co., 119 A. 832, 276 
Pa. 82. 

43. Mo.—State ex reL Missonri 
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ing constitutional provisions, compensation acts, and 
codes and rules of procedure, judgments and decrecs 
of the courts on revicw of dccisions of compenaa- 
tion boards or commissions are regardcd as judg- 
mcnts or dccrecs in suits or proceedings at law or 
equity within the tcrins of a practice act providing 
for appeals from judgments in such cases,or they 
are considered the same as, or in the same category 
as, jiidgmcnts or decrccs of the court in civil cases 
with respect to their further review in the appel¬ 
late courts, or the further review is to bc taken in 
the same manncr and subject to the same limitations 
as is provided in civil actionsJ^ 

The rcniedy for further rcvicw has becn hcld to 
be by appea!,**® writ of error, on exceptions,’*® 
or certiorari and under some acts which do not 


provide a statutory procedure for appcal, a petition 
to transfer has bcen held to perforra the functions of 
a writ of error and to be sufficient to present the 
case to the highcr court for consideration.^® The 
right of further review by appcal or writ of error 
has been kcld to exist regardiess of the fact that the 
compensation act niakes no provision for such re- 
view.”’^ 

Under some acts, further appellate proceedings 
in compensation cases are required to conform to the 
practice in equity, except that questions of fact are 
not open to review as they are in an ordinary ap- 
peal in equity;^- and further appellate review on 
questions of !aw may be obtained only by appeal, 
and not by bili of exceptions.^® Under other acts 
and rules of practice a writ of error is held not a 


Gravel Co. v. MiasourI Workmen*s ] Wash.—State ex rei. Burkhard v. Su- 148. Me.—Rowe v. Keyes Pibre Co., 
Compensation Commission, 113 S. perior Court for Clark County, 120 j 129 A.2d 210, 152 Me. 317—Gl- 
W.2d 1034, 234 Mo.App. 232. P.2d 477, 11 Wash.2d 600. rouard’s Case, 71 A.2d 682, 145 Me. 

71 C.J. p 1361 note 14. 71 C.J. p 1364 note 14 ta], [b], p 1365 | 62. 


Of an appellata natue 

After rtv^iew by industrial com- 
niissioner c.f a \vorkmen'fl compensa¬ 
tion award, proceedingr for further 
appeal and rfview is of an appellate 
nature ?.nd \vhere such review is to 
be had is not a inatter of venue. 

Zowa.—Minne.sota Val. Canning Co. 
V. Rehnblom. 49 ‘X.W.2d 553, 242 
lowa 1112. 

44. IU.—Christensen v. R. W. Bar- 
telmann Co., 273 lil. 316, 112 X.K 

686 . 

71 C.J. P 1365 note 16. 

45. S.C.—^McDonald v. Palmetto 
Theaters, 11 S.E.2d 444, 196 S.O. 
38. 

Tex.—L«lleld v. Maryland Casualty 
Co., 33 S.W.2d 187, 119 Tex. 466. 

71 G.J. p 1364 note 14 Cb]. 

46. Fla.—Boca Raton Club v. Duff, 
63 So.2d 624—Stansell v. Marlin, 
14 So.2d 892, 153 Pia. 421--Dupree 
V. Elleman, 191 So. 65, 139 Fla. 809 
—^Weaver-Loughridigre Lumber Co, 
V. Coleman, 191 So. 16, 139 Pia. 
823. 

Zowa,—Griffith v. Norwood THiite 
CoaI Co., 294 N.W. 741, 229 lowa 
496. 

Ue.—^Rowe v. Keyes Pibre Co., 129 
A.2d 210, 152 Me. 317—Girouard*s 
Case. 71 A.2d 682, 145 Me. 62. 

Md.—^Egeberg v, Maryland Steel 
Prodacta Co., 58 A.2d 684, 190 Md. 
374. 

Vasa—Z^erce*8 Case, 93 NJS.2d 245, 
325 Mass. 649. 

Vo.—State ex rei. Missouri Gravel 
Co, V. Missouri Workmen'8 Com¬ 
pensation Commission, 113 S.W.2d 
1034, 284 Mo.App. 232. 

K.C.—Anderson v. Wray Plumbing St 
Heating Co., 76 S.E.2d 458, 238 N. 
a 138. 

ft.C.—VcBonald ▼. Palmetto Thea- 
. 4«r% 11 S.B.2d 444. 196 S.C, 88. 


j note 17. 

: statutory purpose 
I (1) Purpose of compensation law 
; permitting appeal ia to protect par¬ 
ties against errors of law. 

Md.—Moore v. Clarke, 187 A. 887, 171 
Md. 39, 107 A.L.R. 924, 

(2) Apparent purpose of provisions 
of w*orkmen's compensation act for 
appeals to supreme court from judg- 
i ments of Circuit courts on appeals 
from awards or orders of industrial 
commission is to have such judg- 
ments reviewed by supreme court as 
on writs of error to correct harmful 
errors and not reviewed as on discre- 
' tionary constitutional writ of certio¬ 
rari. 

Fla.—South Atlantic S. S. Co. of Del- 
aware v. Tutsox^ 190 So. 675, 139 
Fla. 405. 

Cross appem 

On appeal from unauthorized 
award of district court in modifica- 
tion of its previous award, claimanfs 
cross appeal from previous award 
may properly be treated simply as 
appeal therefrom. 

Kan.—Gray v. Hercules Powder Co., 
166 P.2d 447, 160 Kan. 767. 

Alter additioiial testimoiiy 
Where court of common pleas er- 
roneously reversed decision of com¬ 
pensation board in favor of claimant, 
claimant was not obliged to appeal 
then, but could produce additional 
testimony before referee in support 
of claim and appeal if court of com¬ 
mon pleas on consldering additional 
testimony was stili of same opinlon. 
Pa.—Rosenberger v. Mar-Bem Coal 
Co., 30 A.2d 153, 151 Pa.Super. 373. 

47. 111.—Zisook V. Industrial Com¬ 
mission. 106 N.R2d 156, 347 111. 
App. 178. 

71 a J. p 1864 note 14 M, p 1365 note 
18. 


1 49. Del.—Le Toumeau v, Consolidat- 
I ed Pisheries Co., 61 A.2d 862, 4 
j Terry 540. 

I 71 C.J. p 1364 note 14 Ed]. 

To bring up reoord 
A writ of certiorari to bring up 
claimant's original petition by way 
of appeal from aw’ard of industrial 
accident board denying compensation 
was proper, where transcript dld not 
contain original petition and record 
did not Show if original petition was 
flled within time allowed by law. 

Tex.—Traders & General Ins. Co. v. 
Mills, Civ.App., 108 S.W.2d 219, er¬ 
ror dismissed. 

Questions for whieh oertloraxi will 
lie 

(1) Where debatable factual Ques- 
tion is presented. 

N.J.—Jackson v. New York Ship- 
buUding Corp., 191 A. 289, 16 N.J. 
Misc. 367. 

(2> Where debatable legal Ques- 
tlon is presented. 

N.J.—Fischbeln v, Real Estate Man¬ 
agement, 34 A.2d 412, 21 N.J.Misc. 
386, reversed on other grounds 37 
A.2d 199, 131 N.J.Law 495, afflrmed 
40 A.2d 649, 132 N.J.Law 418. 

(3) To review decision of court of 
common pleas with respect to per- 
centage of disability. 

N.J.—Jensen v. Kraft Cheese Co., 37 
A.2d 828, 132 N.J.Law 8. 

50. Ind.—^Warren v. Indiana Tele- 
phone Co., 26 N.E,2d 899, 217 Ind. 
93. 

61. Tex.—Lafield v. Maryland Cas¬ 
ualty Co,, 33 S.W.2d 187, 119 Tex. 
466. 

52. Mass.—^Pierce'8 Case, 92 N.E.2d 
245, 325 Mass. 649. 

52. Mass.—Nagle*s Case, 87 N.E.2d 
474, 310 Mass. 193—^In re Crlpp, 
104 N.E. 565, 216 Mass. 586, Ann. 
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proper method of reviewing compensation cases, but 
an appeal must be taken^^ or an action in equitj- to 
sct the judgment aside will lie, provided the judg- 
ment is not void on its face.»® Certiorari, it has 
becn held, is not a proper method for further review 
and does not lie, where a further review by appeal 
is authorized;»® nor will mandamus lie where the 
party has a plain, speedy, and adequate remedy by 
appeal.»* 

The rules of procedure and practice applicable 
in civil cases generally apply to appeals and writs of 
error.^^ 

Bili of review, A claimanfs proceeding in the 
nature of a bili of review attacking an agreed judg¬ 
ment of compensation is an equitable proceeding 
governed by the principies of equity.59 

Preference on docket. Under some acts, a fur¬ 
ther review of a compensation case is not entitled 
to preference on the docket of the higher court®® 


§ 794. Jurisdiction 

The Jurisdiction of the higher court may be questioned 
at any stage of the proceedings on a further appeal from 
a reviewing court in a compensation case; Jurisdiction 
may not be conferred on the higher court by consent. 

On a further appeal from a reviewing court in 
a compensation case, the question of jurisdiction of 
the higher court over the subject matter may be 
raised at any stage of the proceedings.®^ Jurisdic¬ 
tion may not be conferred on the higher court by 
consent.®^ In accordance with the rules applicable 
in civil actions generally, as discussed in Appeal 
and Error § 41, the lower court must have had ju¬ 
risdiction to make the decision appealed from in 
order for the appellate court to have jurisdiction.®^ 
A decree which the reviewing court in a compensa¬ 
tion case was without jurisdiction to make cannot 
be appealed from,®^ and the higher court is not 
bound to give it any effect.®» 

A higher court does not have jurisdiction of a 
further appeal in a compensation case where the 


Cas.l915B 828—Plgeon v. Employ- 
ers’ Llabiiity Assur. Corporation, 
102 KE. 932, 216 Mass. 61, Ann. 
Cas-1915A 737—In re Employers' 
Liability Assur. Corporation, 102 
KB. 697, 215 Mass. 497, Lf.R.A. 
1916A 306—In re American Mut. 
Liability Ins. Co., 102 N.B. 693, 215 
Mass. 480, Ann.Cas.l914B 372. 
Deoree in lower court reauired 
Judgre of superior court is without 
Power to report workmen*s compen¬ 
sation case to supreme Judicial court 
without makinsr decision or entering 
a decree and in absence of a decree 
there is nothingr before court. 

Mass.—^Pierce*s Case, 92 N.E.2d 245, 
325 Mass. 649. 

64. Mo.—^Baker v. Massey BCarris 
Co., App., 49 S.W.Zd 1060. 

71 C.J. p 1365 note 19. 

65. Mo.—Tokash v. Workmen*s Com¬ 
pensation Commlssion, 139 S.W. 
2d 978, 346 Mo. 100. 

66. Pia.—Boca Raton Club v. Bufl, 
63 So.2d 624—^Weaver-Loughridge 
Lumber Co. v. Coleman, 191 So. 16, 
139 Fla. 823—South Atlantic S. S. 
Co. of Belaware v. Tutson, 190 So. 
675, 139 Pia. 405. 

Wash.—State ex rei. Burkhard v. 
Superior Court for Clark County, 
120 P.2d 477, 11 Wash.2d 600. 
l^sni&cieiLt to give review intended 
A review by supreme court on cer¬ 
tiorari of Judgment of Circuit court 
in workmen*s compensation case 
would fall short of sphere of review 
as contemplated by statute. 

Pia.—Stansell v. Marlin, 14 So.2d 
892, 153 Fla. 421. 

67. Wash.—State ex rei. Burkhard 
V. Superior Court for Clark Coun¬ 
ty, supra. 


58- 111.—Carlson v. Avery Co., 196 
IlLApp. 262. 

Bules govexniug direot writs of er¬ 
ror 

Except where otherwise specifical- 
ly provided by statute, rules of prac¬ 
tice and procedure governing appeals 
and writs of error in compensation 
cases reviewed on appeal by superior 
court and brought by writ of error 
to court of appeals are same as pre- 
vaillng rules in state as to direct 
writs of error. 

Ga,—King v. Western Union Tele- 
graph Co., 187 S.E. 888, 54 Ga.App. 
388. 

59. Tex.—^Texas Employers Ins. 
Ass'n V, Amold, Civ.App., 114 S.W. 
2d 636, error dlsmissed. 

Olaimaat must prove both a meri- 
torlous claim and freedom from neg- 
ligence In failing to assert it 
Tex.—^Texas Employers Ins. Ass*n v. 
Amold, supra. 

60. Misa—Hiirs Dependents v. 
United Timber & Lumber Co., 62 
So.2d 776, 221 Misa 478—^Plumbing 
& Heating Service v. Strickland, 
49 So.2d 243. 

61. Mo.—^Kendrick v. Sheffleld Steel 
Corp., App., 166 S.W.2d 590. 

Higher court h^ to have juxlsdic- 
tlou 

Where Insurance carrier duly filed 
motion for new trial, excepted to 
action of trial court in overruling 
motion, and perfected appeal from 
judgment in suit to set aside com¬ 
pensation award, court of civil ap¬ 
peals acQuired jurisdiction generally I 
over parties and subject matter. | 


I Tex.—^Lloyds Guarantee Assurance v. 
Ryno, Civ.App., 177 S.W.2d 307, er¬ 
ror refused. 

Higher oourt hSld not to have ac- 
gnlred jurisdiction of writ of error 
I to review judgment in workmen's 
compensation case, where citation in 
error was served subsequent to ef¬ 
fective date of statute prohibiting 
reviews by writ of error, 

Tex.—^United Employers Cas. Co, v. 
Smith, Civ.App., 150 S.W.2d 277. 

62. Pnnd for Beopened Cases can¬ 
not confer jurisdiction by consent. 
N.T.—Kiriloff v. A. G. W. Wet Wash 

Laundry, 27 N.E.2d 11. 282 N.Y. 
466. 

63. Mo.—State ex rei. Brown & WIl- 
liamson Tobacco Corporation v. 
Missourl Workmen*s Compensation 
Commlssion, 132 S.W.2d 683, 234 
MoA.pp. 884. 

Tex.—Texas Employers Ins. Ass'n v. 
Booth, CivA.pp., 113 S.W.2d 231, re- 
versed on other grounds Booth v. 
Texas Employers* Ins. Ass*n, 123 
S.W.2d 322, 182 Tex. 237. 

64. Mass.—Sciola’s Case, 123 K.SL 
666, 236 Mass. 407. 

Decision on nnauthoilzed appeal 
Where first reviewing court Is 
without jurisdiction to entertain ap¬ 
peal from unauthorized award by a 
compensation board or conmiission, 
higher court has no jurisdiction of 
appeal from judgment of first re¬ 
viewing court. 

Tex.—General Am. Cas. Co. v. Rosas, 
Civ.App., 275 S.W.2d 670, refused 
no reversible error. 

65. Mass.—Sciola’8 Casa 128 JXM. 
566, 236 Mass, 407. 
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amount in controvcrsy is Icss than thc minimum 
amount requircd in orcicr to confer appellate juris- 
diction on it.®® After revicw of an award or de- 
cision of a compensation commissioner, board, or 
commission, the placc whcre a further rcview is to 
bc had is not a matter of venue,®" and in order prop- 
erly to efifcct such a further appeal, thc statute gov- 
erning the place in which the appeal must be taken 
must bc followed.®® Under some acts and practicc 
it is hcld that on further appeal of an award or de- 
cision ot a compensation board or commissioner, the 
highcr court has no original jurisdiction, but is lim- 
ited solely to a revicw of questions of law decided by 
the lower court.®® 

Insaniiy of pariy. On further revicw by writ of 
error of an award of a compensation board or com- 
mission, the higher court has no jurisdiction to de- 
termine a question as to the insanity of a party to 
the writ for the purpose of appointing a guardian 
ad litem for him.^® 


101 C.J.S. 

§ 795. Decisions Reviewable 

a. In general 

b. Final decisions 

a. In General 

Ordinarily, an appeal or other further revJew may be 
taken in a proper case from a judgment or decree of a 
court reviewing an award or decision of a compensation 
board» bureau, or commlssion» provided the Judgment or 
decision appealed or otherwise reviewed is a judiciai 
decision. 

As a gencral rule, an appeal or other further rc 
view may be taken in a proper case from a judgment 
or decree of a court reviewing an award or decision 
of a compensation board, bureau, or commission.*^ 
Whcre, howevcr, a compensation act is regarded as 
providing only a limited appeal to a lower court, 
no appeal will lie from the decisions of such court.*^- 

In accordance with the rule applicable in civil 
actions gcnerally, as discussed in Appeal and Error 
§ 47, a further review' can only be taken from a 
judiciai decision."® A mere decision as to claim- 


6C. Ky.—Consolidated Coal Co. v. 
Jennings, 33 S.W.2d €47, 236 Ky. 
705. 

67. lowa.—Minnesota Val. Canning 
Co. V. Rehnblom, 49 N.W,2d 553. 
242 lowa 1112. 

68. lowa.—Minnesota Val. Canning 
Co. V. Hehnblom, supra. 

Coaaty of iBjuvy 

Where appeal in workinen’s com¬ 
pensation proceeding w^as not taken 
to district court of county wherein 
injury occurred, ruling of district 
court which overruled special appear- 
ance and motion to dismiss was er¬ 
roneo us. 

lowa.—Minnesota Val. Cannlng Co. 
V. Rehnblom. supra. 

68. Kan.—Justlce v. Continental Can 
Co., 257 P.2d 664, 174 Kan. 539. 

70- Ga.—Sutton v. Maeon Gas Co., 
167 S.E. 543, 46 Ga.App. 299. 

71- N.C.—Thomason v. Red Blrd 
Cab Co., 70 S.E.2d 706. 235 N.C 
602. 

Ohio.—Richards v. Industrial Com- 
mission. 127 N.£.2d 402. 163 Ohio 
St. 439. 

S.D.—^McFarllng v. Rierson’s. Inc., 
291 N.W. 574. 67 S.D. 191, 

Wash.—State ex rei. Burkhard v. Su¬ 
perior Court for Clark County. 120 
P.2d 477. 11 Wa8h.2d 600. 

Appeal from, or other review of, de¬ 
cision in action on award see infra 
i 344. 

Vsw trial 

An order granting new trial in 
compensation proceeding on ground 
that court erred in admittlng testi- 
mony over objection of claimant was 
at most an “error ol law" and not 


an “abuse of discretion*' so as to be 
appcalable. 

Ohio.—Malone v. Industrial Commis- 
sion, 36 2s.K.2d 52. 66 Ohio App. 
505. 

Certlorart held proper to review 
order of court reversing order dis- 
missing petition for compensation 
flled with compensation bureau where 
debatable question was presented as 
to whether employee*s death was 
due to natural causes or to accident 
arising out of employment. 

N.J.—Bernstein Furnlture Co. v. Kel¬ 
ly, 172 A 41. 12 N.J.Misc. 395. 

Becree denyinflr review is not a 
“decree based upon a memorandum 
of agreement" within statute deny- 
ing an appeal from decree in com¬ 
pensation case where decree is based 
on a memorandum of agreement. 
Mass.—^Employers* Liability Assur. 
Corp. V. Dileo, 10 N.E.2d 251. 208 
Mass. 401. 

Appeal haid proper 
(X) Generally. 

Mass.—^Rocha*s Case, 14 N.E.2d 133. 
300 Mass. 121. 

Pa,—Miles v. Masters, 97 A2d 36, 
374 Pa. 127. 

<2) A Judgment refusing to open 
default Judgment against employer 
on appeal from compensation award 
was appealable to superior court. 

Pa.—Curran v. James Regulator Co., 
36 A2d 137. 154 Pa.Super. 261. 

(3> Where full commission re- 
versed decision of single member 
and denied compensation claimants' 
claim, reinstatement by court of 
award of single member was equi va¬ 
lent to an order affimilng award of 
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commission, for purposes of an ap¬ 
peal from Judgment of court. 

S.C.—McDonald v. Palmetto Thea- 
ters, 11 S.E.2d 444, 196 S.C. 38. 

Appeal held not proper 

(1) Generally. 

Mass.—^Virta^s Case, 192 N.B. 98, 287 
Mass. 602. 

(2) Appeal does not lie from Judg¬ 
ment of supreme court affirming 
judgment of common pleas court, 
notw'ithstanding previous order of 
supreme court dlscharging rule to 
show” cause why certiorari shouid 
not be allowed, as discharge of such 
rule amounted to refusal of writ or 
vacatlon of flctitious allocatur. 

X.J.—Wedgest v. Globe Porcelain 
Co.. 15 A.2d 760, 125 N.J.Law 438. 

(3) Where employee did not claim 
a review of either decision of single 
member of board in favor of employ- 
er’s insurer flled in different years, 
it was within Jurisdiction of supe¬ 
rior court to enter decree based on 
such decisions, but appeal would not 
lie from superior court decree. 

Mass.—^Rocha*s Case. 14 N.E.2d 133, 

300 Mass. 121. 

72- Kan.—^Norman v. Consolidated 
Cernent Co., 274 P. 233, 127 Kan. 
643. 

71 C.J. p 1365 note 25. 

73- Time Judiciai status axises 

A perfected appeal from industrial 
commission to court under work- 
men*8 compensation act confers Ju¬ 
risdiction for flrst time In Judiciai 
department of state government and 
it is then regarded as having orlg- 
inated in court and becomes for flrst 
time a Judiciai case with respect to 
right of appeal. 
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ant’s rights, without judgment being entered, is not 
appcalable,""^ nor is the finding of a court on re- 
view of a compensation award appealable without 
proper entry of a decree on the finding, even though 
a rescript containing the finding is duly filedJ» 
\\'here an appeal in a compensation case is subject 
to the same restrictions as in civil actions, the ap¬ 
pellate court has no jurisdiction to entertain an ap¬ 
peal from an inferior court on its answer to a ques- 
tion certified to it by the board or commission, there 
being in such case no judicial decision.^^ 

Appeals may, where permitted by the act, be 
taken from part of a judgment or order on review 
of an award.^*^ Orders not part of the judgment 
appealed from cannot be made the basis of an ap¬ 
peal or cross appealJ^ Matters which, although 
discussed below, had no effect on the award do not 
present any question for reviewWhen a judg¬ 
ment has been rendered it is appealable, and the 
fact that it is entered in the wrong judgment book 
does not affect the right to appeal.®® Under some 
acts, a judgment of the reviewing court may be con- 
sidered by a higher court on further review where 
the question involved is of sufficient public inter- 
est.®i 

Where the act provides that, where no appeal is 
taken from an award, the court, on the filing of a 
certified copy of the award, shall enter judgment 


thereon, no appeal will lie from an order of such 
court denying a new trial after rendition of such a 
judgment where no appeal was taken from the 

award.®2 

Xotwithstanding a provision that findings of fact 
by the board on appeal from a decision of a referee 
shall be final, the court on appeal from the decision 
of the board may reverse the board on its finding 
'where the board treated the appeal from the referee 
as involving a question of law and, hence, could not 
itself make any separate findings.®® 

A refusal by a court to allow a writ of certiorari 
to review a determination of a compensation board 
or bureau is not subject to review by a higher court 
where the exercise by the lower court of its right 
to review by certiorari is purely discretionary, even 
though an appeal provided by statute has not been 
taken from the determination of the board or bu¬ 
reau.® ^ Certiorari will not lie to review an order 
entered by the reviewing court with the consent of 
the party seeking the further review aiffinning the 
award or decision of the compensation board or 
bureau.®» The higher court will not entertain a 
petition for certiorari to review a decision in which 
the lower court, in determining the compensability 
of the injury, properly construed and correctly ap- 
plied to the evidence a decision of the higher court 
construing the statute involved.®® 


Fla.—^Duval Engineeringr & Contract- 
ing Co. V. Johnson, 16 So.2d 290, 
154 Fla. 9. 

Uatter not separate awnrd 
Where judgment remanded case 
to Gommissioner to consider motion 
to correct commissioner^s findings, 
eftect of commissionerh actlon on 
motion was to correct record of ap¬ 
peal which was already pending in 
higher court, and ruling was not a 
separate and Independent award re- 
■quiring another appeal in order to 
present case therein. 

Conn.—^France v. Munson, 8 A.2d 78, 
125 Conn. 22. 

Dispositioa of injimotloa proceed- 
ing by which compensation order was 
suspended or set aside, in whole or 
in part, is appealable. 

D.C.—^Swoiford v. International Mer- 
cantile Marine Co., 113 F.2d 179, 72 
App.B.C. 225. 

74. N.J.—^Roach v. Yellow Cab, 160 
A. 415, 10 N.J.Misc. 777. 

Mere ruling, decision, or opinion 
of conrt, no judgment or final order 
being entered In accordance there- 
with, does not have effect of a judg¬ 
ment and Is not reviewable. 

Mo,—^MeCoy V. Slmpson, 125 S.W.2d 
833, 344 Mo. 215. 

Oeoislons not reviewable 
Appeal from decision of first re¬ 


viewing court that county board of 
education was not subject to work- 
men's compensation act, without 
waiting for court to enter judgment, 
was erroneous. 

Md.—Clauss V. Board of Education 
of Anne Arundel County, 80 A.2d 
779, 181 Md. 613. 

75. R.I.—Jules Desurmont Worsted 
Co. V. Julian, 183 A. 846, 56 K.I. 
97. 

Finding in resoript not deoree 
Finding of court in rescript duly 
filed, after hearing on petition for 
review of compensation agreement 
or award, does not have legal effect 
of decree, so as to authorize review 
within two years after filing of re¬ 
script, 

R.I.—^Jules Desurmont "Worsted Co. 
V. Julian, supra. 

76. N.T.—^In re Workmenh Compen¬ 
sation Pund, 119 N.E. 1027, 224 N. 
Y. 13, 

71 C.J. p 1365 note 28. 

77- Wis.—William Hahr Sons Co. v. 
Industrial Commission of Wiscon- 
sin, 163 N.W. 169. 166 Wis. 28. 

78. Order overmling motion made 
after judgment 

Where after entry of judgment in 
Circuit court employer appealed, and 
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compensation claimant filed certified 
copy of award of compensation board 
and moved court to render judgment 
in accordance therewith, and court 
overruled motion, order could not be 
made basis for cross appeal. 

Ky.—Owensboro Wagon Co. v. 
Adams, 217 S.W.2d 637, 309 Ky. 
302. 

79. Conn.—PascoaI v. Mortenson, 
145 A. 149, 109 Conn. 39. 

80. Fla.—^Dupree v, Elleman, 191 
So. 65, 139 Fla. 809. 

81. Ga,—^IT. S. Fldelity & Guaranty 
Co. V. Skinner, 5 S.E.2d 9, 188 Ga. 
823, conformed to 5 S.K2d 378, 60 
Ga.App. 826. 

8SL Idaho.—^Kelley v. Prouty, 19 P. 
2d 1061, 52 Idaho 743. 

83. Pa,—^McCauley v. Imperial 
Woolen Co., 104 A. 617, 261 Pa. 
312. 

84. N.J.—Staubach v, Citles Service 
Oil Co., 31 A.2d 804, 180 I7.J.Law 
167. 

85. N.J.—^Federoviteh v. Pantasote 
Leather Co.. 9 A.2d 799, 123 N.J. 
Xjaw 510. 

86. Ga.—Slaten v. Travelers Tm^ 
Co., 30 S.E.2d 822, 197 Ga. 856. 
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Satisfied judgmcnt. A judgment which has becn 
satisfied in full is not subject to a further appeal.^* 

Trhial error in the amount of an award which ; 
can be corrected by the court below will not war- ‘ 
rant issuance of a writ of certiorari to review an af- • 
firmance of the award by the lower court.®^ j 

h. Final Becisions I 

I 

As a generat rute, the deetsion of a lower ccurt on re- 
vtew of an award or decision of a compensation board or ; 


commission must be final in order to be appealable or 
otherwise subject to further review. 

In accordance with the rule applicahle in civii 
actions gcnerally, as disciissed in Appeal and Error 
§ 92, except as may otherwise be provided by stat¬ 
ute or ru!e,®® the decision of the lower court on 
review of an award or decision in a compensation 
case must be final in order to be appealable or other¬ 
wise subject to review.®<> A judgment or decision 
of a rcviewing court which affirms the award or 
decision of the compensation board or commission, 


87. Mont,—Paulioh v. Republic Coal 
Co., 33 P.2d 514, 97 Mont. 224. 

88. X.J.—Mountain Ice Co. v. Gur¬ 
da. 157 A. 255. 9 X.J.Misc. 1294. 

88. lowa.—HaffRieier v. Dryden 

Rubber Diviaion of Shell er Mfg. 
Corp.. 66 N.W.2d 111, 245 lowa 
1121 . 

71 C.J. p 1365 note 31. 

Court; naable to oorroet owa error 
-Vn employee was not preeludcd 
from maintaining' certiorari to re¬ 
view order of common pleas court 
remanding compensation procceding 
to compensation bureau for purpose 
of jolning: employer’fl partner as a 
party, on ground that order did not 
flnally adjudicate parties' rights. 
since certiorari will lie where tribu¬ 
nal cannot correct its own error, and 
common pleas court lost Jurisdictlon 
by remanding case. 

N.J.—Belvidere v. Waldron, 30 A.2d 
596. 129 N.J.LAW 587. 

Wbero sabstantial rUrht denled 

(1) Interlocutory order is not ap¬ 
pealable unless it deprives appellant 
of a substantial right which he 
might lose If order is not reviewed 
before final Judsrment. 

H.C.—^Edwards v. City of Balelcrb, 81 
S.B.2d 273, 240 X.C. 137. 

(2) Order of commission denyln^ 
defendants' motion to have claimant 
examlned by a medical speclalist 
after claimanfs request at flrst hear- 
ing that hearin? be held over for 
medical testimony was granted. re- 
Bulted in deprivation of a substantial 
right of defendants. and although no 
award had been made by commission, 
order was slmllar to intermediate or¬ 
der entered in law action prior to 
final Judgment which aifects merits. 
and therefore was appealable before 
final award. 

S.C.—Cord V. E. H. Hines Const. Co., 
67 S.B.2d 677, 220 S.C. $56. 

8a Conn.—^France v. Hunson, 192 
A. 766. 123 Conn. 162. 
lowa.—^Hagmeier v. Dryden Rubber 
Division of Sheller Mfg. Corp., 66 
N.W.fd 111, 245 lowa 1121. 

Ky.—Green River Fuel Co, v. Sutton, 
64 S.W.2« 79, 266 Ky. 268. 

ICass.—Connery'8 Case, 138 N.BL2d 
fi96>-Batchon's Case, 132 27.E.2d 
461^ 631 Kass. 665. 


Mo.—<3raves v. O. F. Elliott, Inc., 195 
S.Vr.2d 750. 238 Mo.App. 114S. af- 
flrm^.d 197 S.'VV.2d 977, 355 Mo. 
751. 

XJ.—Povoa V. Manuel Viera Const. 
Co.. 57 A.2d 36S, 136 X.J.Law 650 
—Paluk V. United Color & Pig- 
ment Co.. 49 A.2d 5S5, 13 i X.J.Law 
601—Law V. Joseph Dixon Cruci- 
ble Co., 49 A.2d 576. 134 X.J.Law 
591. 

Tex.—Associated Indemnity Corpora¬ 
tion V, Torbett, Civ.App., 72 S-W. 
2d 1109. 

71 C.J. p 1365 note 32. 

Bule espedally applicable 
Prompt payment of benefits to !n- 
Jured workman for both temporary 
and permanent disability is essence 
of workmen*s compensation legisla- 
tlon, 80 that Judicial abhorrence for 
piecemeal appeals applies with great- 
er emphasis in workmen's compensa¬ 
tion litigat ion. 

X.J.—Grogan v. TTllliam J. Scully, 
Inc., 126 A.2d 41, 42 X.J.Super. 174. 
Esseatisls of final deoree 
It is essential to a final decree 
that it make a final dlsposition of 
employee'8 claim either by ordering 
it dlsmissed or by ordering payment 
to employee of a flxed amount. and 
fact that amount of weekly pay¬ 
ment s is subject to change does not 
prevent decree from being final. 

Mass.—^In re Pereira’8 Case, 47 X. 

E.2d 766, 313 Mass. 774. 

BedUdmi JSmIA fiasl and appealabls 
(1) Generally. 

111.—^Zlsook V, Industrial Commis¬ 
sion, 106 K.E.2d 156, 347 Zll.App. 
173. 

Mo.—^Kendriek t. Sheffleld Steel 
Corp., Civ.App., 166 S.’W.2d 590. 
N.Y.—VIeck V. Parry, 1 N.B.2d 468, 
270 N.T. 371. 

Ohio.—Rlchards v. Industrial Com¬ 
mission, 127 N.E.2d 402, 163 Ohio 
St. 439. 

<2) Order of court requiring claim¬ 
ant to elect whether to proceed 
against commission or an employer 
who allegediy had not paid into com¬ 
pensation fund for a deceased em¬ 
ployee. 

Ohio.—^Wegley v. Snyder, 62 N.E.2d 
299, 77 Ohio App. 241. 

(3) Order of court refusing to 
strike off an appeal from compensa¬ 


tion board, even though It aflirma- 
tively appeared from pleadings that 
court had no jurisdiction of appeal 
because taken too late. 

Pa,—Banks v. McClain, 40 A.2d 905, 
156 Pa.Super. 512. 

Decision held not final appealable 

(1) Generally. 

Mass.—In re Pereira's Case, 47 X.E. 
2d 766. 313 Mass. 774. 

Kiriloff v. A. G. VT. Wet Wash 
Laundry, 27 X.E.2d 11, 282 X.Y. 
466. 

Tex.—Tally v. Texas Employers' Ins. 
Ass’n. 102 S.W.2d ISO, 129 Tex. 
124. 

(2) Court Judgment. reverslng 
workmen’s compensation division's 
order dismissing \vorkman's compen¬ 
sation petition for lack of jurisdic-^ 
tion. 

X.J.—Grogan v. William J. Scully, 
Inc., 126 A.2d 41, 42 N.J.Super. 174. 

(3) Court order expressly holding 
disability of compensation claimant 
temporary and making award for 
specifled number of weeks until he la 
abie to pursue gainful occui>ation. 
Fla.—International Minerals & 

Chemical Corp. v. Tucker, 65 So.2d 
720. 

(4) Order denying motion for new- 
trial. 

U.S.--Llbby. McNeill & Libby v.. 
Alaska Indus. Bd., C.A.AIaska, 215 
F.2d 781. 

(5) Judgment of court denying 
claimanfs motion to open judgment 
in compensation case. 

Conn.—Osterlund v. State, 30 A.2d 
393, 129 Conn. 591. 

(6) Court ruling on motion to dl- 
rect workmen's compensation com- 
missioner to take steps necessary 
properly to present issues for consid- 
eratlon by court on appeal from com- 
missionefs order, even though ruling 
may be asslgned as error on appeal 
from final judgment. 

Conn.—Prance v. Munson, 192 A. 796, 
123 Conn. 102. 

81. lowa.—^Hagmeier ▼, Dryden 

Rubber Division of Sheller Mfg. 
Corp., 66 X.W.2d 111, 245 lowa. 
1121 . 

71 C.J. p 1365 note 32 Ia] (1), (2>. 
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or reverses it,^® or v,’hich dismisses an appeal from 
the award of the compensation commissionS^ or a 
suit to set aside an award or decision of a compen¬ 
sation board or commission,®^ is final and appeal- 
able. 

Under some acts, a judgment or decision of a 
reviewing court which reverses or sets aside an 
award or decision of a compensation board or 
commission and remands the case for further pro- 
ceedings with power to make a different award, so 
that the prevailing party before the board or com¬ 
mission loses the benefit of the award or decision in 
his favor, is regarded as final and subject to fur¬ 
ther appeal.^® Under other acts, an order or de¬ 


cision of a reviewing court remanding the cause to 
the compensation board or commission for further 
action is regarded as interlocutory and not final so 
as to be appealable^® or reviewable by certiorari, 
as where the case is renianded for the purpose of 
taking additional evidence, or of making new find- 
ings of fact, or both,®s or where a case which has 
been dismissed by the compensation board without 
a hearing on the ground that it was res judicata is 
recommitted to the board for a hearing.®^ 

A judgment or decision of a renewing court, 
however, is appealable where it remands the case to 
the compensation board or commission with direc- 
tions to find certain facts in accordance with the 
opinion of the court,^ or where it reverses or sets 


jLpproval of ftndings 

Judgment which. after setting out 
award of commission in haec verba, 
recited that flndings of commission 
were approved and afflrmed at cost 
of employer and insurer, for which 
exeeution should issue, was appeal¬ 
able as a final Jud^rment. 

Mo.—Lamker v. Schiller, App., 136 
S.W.2d 371. 

92. lowa.—Hagmeler v. Dryden 

Rubber Division of Sheller Mfg. 
Corp., 66 N.W.2d 111, 245 lowa 
1121 . 

Wash.—Lawe v. Department of La¬ 
bor and Industries, 66 P.2d 848, 189 
Wash. 650. 

93. Mo.—Graves v. 0. F. Elliott 
Inc., 197 S.W.2d 977, 355 Mo. 761. 

Wash.—State ex rei. Burkhard v. 
Superior Court for Clark County, 
120 P.2d 477, 11 Wash.2d 600. 

94. llismissal wiihoiLt woxds of lim- 
itation. 

Tex.—Stubbs v. Traders and General 
Ins. Co., Civ.App., 127 S.W.2d 352. 

95. Ga.—American Mut. Liability 
Ins. Co. V. Kent, 30 S.E.2d 599, 197 
Ga. 733, conformed to 31 S.E.2d 
81. 71 Ga.App. 453, disapproving 
ruling in Eling v. W. U. TeL Co„ 
187 S.E. 888, 54 GaJ^pp. 388. 

Butler V. Pidelity & Cas. Co. of 
N. Y., 76 S.E.2d 813, 88 GaALpp. 
620—^Bituminous Casualty Corp. v. 
Harris, 24 S.E.2d 803, 68 Ga.App. 
889—U. S. Pidelity & Guaranty Co. 
V. Brown, 23 SJE.2d 443, 68 Ga.App. 
706. 

Ky.—Kenmont Coal Co. v. Clark, 171 
S.W.2d 242, 294 Ky. 226—Inland 
Steel Co. V. Newsome, 136 S.W.2d 
1077, 281 Ky. 681—Searcy v. Three 
Polnt Coal Co., 134 S.W.2d 228, 280 
Ky. 683. 

96. 111.—ACP Industries, Inc. v. In- 
dustrial Commission, 134 N.E.2d 
764, 8 I11.2d 552—Thompson v. In- 
dustrial Commission, 87 N.E.2d 
350, 377 111. 587-Brown Shoe Co. 
V. Indttstrial Commission, 20 N.K 
2d 566, 371 111. 278—^Dunavan v. 
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Industrial Commission, 189 N.E. 
283, 355 111. 444. 

Mass.—^Batchon*s Case, 132 N.E.2d 
400, 323 Mass. 605—In re Pereira"s 
Case, 47 N.E.2d 766, 313 Mass. 774. 
N.J.—Grogan v. William J. Scully, 
Inc., 126 A.2d 41, 42 N.J.Super. 174. 
Pa.—Bogan v. Smoothway Const. Co., 
130 A.2d 207, 183 Pa.Super. 170— 
Messikomer v. Baldwin Locomo- 
tive Works. 116 A.2d 853, 178 Pa. 
Super. 537—Puskarich v. Puska- 
rich, 102 A.2d 191, 174 Pa.Super. 
681—Wilk V. Budd Co., 100 A.2d 
127, 174 Pa.Super. 108. 

71 C.J. p 1365 note 32 fb] (3). 

railure formally to remand 
Order reversing and setting order 
of compensation board suspending 
compensation until claimant should 
comply with employer^s request that 
he should undergo physical examina- 
I tion by employer’s physicians, was 
not a final Judgment and could not 
be reviewed, even though court did 
not formally remand cause to com¬ 
mission. 

111.—Moffat Coal Co. v. Industrial 
Commission, 73 N.E.2d 423, 397 IU. 
196. 

Xnterlooatoxy oxders held not appeal¬ 
able 

(1) Order of court referring com¬ 
pensation case to compensation board 
or commission for determination on 
specific issue. 

Colo.—^Industrial Commission v. 
Dorchak, 47 P.2d 396, 97 Colo. 142. 

(2) Decision that evidence sup- 
ported commissioner’s finding of 
compensable injury but that case 
should be remanded for further pro- 
ceedings. 

lowa.—^Hagmeier v. Dryden Rubber 
Division of Sheller Mfg. Corp., 66 
N.W.2d 111, 246 lowa 1121. 

(3) Judgment remanding compen¬ 
sation case to commissioner for de¬ 
termination on merits of a motion 
to correct a supplemental finding 
and award reopening an original 
award denying an application for 
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compensation and to complete rec- 
ord by incorporating newly discov- 
ered evidence on which opening of 
award was predicated. 

Conn.—Luliewicz v. Eastern Malle- 
able Iron Co., 12 A.2d 779, 126 
Conn. 522. 

(4) Court order which reversed 
decision of compensation board de¬ 
nying compensation award to claim¬ 
ant and remitted claim to board for 
purpose of making award. 

N.Y.—Falk V. Midland Dairy Co., 196 
KB. 190, 266 N.Y. 559. 

97. N.J.—^Povoa v. Manuel Viera 
Const. Co., 57 A.2d 368, 136 N.J. 
Law 650. 

To seoore admissioiii of erzoneously 
ezoluded evidence 

N.J.—Paluk v. United Color & Pig- 
ment Co., 49 A.2d 585, 134 N.J.Law 
601. 

98. Conn.—Burdick v. U. S. Finish- 
ing Co., 22 A.2d 629, 128 Conn. 284. 

IU.—Joyce Bros, Storage & Van Co. 
V. Industrial Commission, 78 N.E, 
2d 263, 399 IU. 456. 

111. —Cooke V. Groveland Coal Mining 
Co., 276 I11.APP. 521. 

N.J.—Grogan v. William J. Scully, 
Inc., 126 A.2d 41, 42 N.J.Super. 174. 
Pa.—Puskarich v. Puskarich, 102 A. 
2d 191, 174 Pa.Sup€r. 581—She- 
manchick v. M. & S. Coal Co., 74 
A,2d 764, 167 Pa.Super. 350—^Da- 
vls V. Midvale Co., 56 A.2d 294, 
162 Pa.Super. 171—Radonich v. 
Pine Hili Coal Co., 45 A.2d 922, 158 
Pa,Super. 636—^Behanna v. Meyers, 
44 A.2d 600, 158 Pa.Super. 208— 
Diaz V. Jones & Laughlln Steel 
Corp., 38 A.2d 387, 155 Pa.Super. 
177—Gondak v. Wilson Gas Coal 
Co., 25 A.2d 854, 148 Pa.Super. 566. 

99. Mass.—Batchon’s Case, 132 NJQ. 
2d 400, 333 Mass. 605. 

1. Pa.—Messikomer v. Baldwin Lo- 
comotive Works, 115 A.2d 853, 178 
Pa.Super. 637—De Battiste v. An- 
thony Laudadio & Son, 74 A.2d 
784, 167 Pa.Super, 38—Strldcland 
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aside the award or decision of the board or com- 
mission and remands the case with directions to 
the board or commission to make a certain award,- 
or for action consistent with the opinion of the 
court,3 or whcre it remands the case to the board 
with directions to make a distinet finding with 
respeet to a particular matter, which remand is 
erroncoiis because the finding ordered is immaterial 
and unnecessary in view of another finding of fact 
by the board.'^ 

Where the question is one wholly of law, so that 
it is not necessary that the record be remitted for 
the entry of the only possible order under the 
ruling of the court, the fact that it does remit the 
record for entry of a modified award will not ren- 
der its order any the less final and appealable.® An 
appeal from an order of remand has been permitted 
where the parties cannot go outside of the agreed 
facts in the presentation of their cause and a fur- 
ther hearing by the compensation commission would 
be inconvenient, expensive, and futile.® An order 
which mercly remands the case to the board or com¬ 
mission with directions to make an award in com- 
pliance with the requirements of the statutes by 
separating its findings of law and fact is not final 
and appealable.^ 

A decision of the court confirming the order of 
the board or commission, made under directions of 
the court on a former review is reviewable.® It 
has also been held that a court order remanding 
a workmen’s compensation case to the compensation 
board or commission for further proceedings is final 
and appealable where a statute requires the review- 
ing court either to affirm, reverse, or modify the de¬ 
cision of the commission and, hence, the remanding 
order is wdthout authority.9 An order of a com¬ 


pensation board remanding the record to a referee 
for the taking of additional testimony is interlocu- 
tory only, and where it has been afiirmed on ap¬ 
peal a further appeal may not be taken to a highcr 
court.i® 

After the cause has been reconsidered by the 
compensation board or commission and its ultimate 
award or decision sustained on review, proceedings 
for further review bring up the entire record, in- 
cluding the order of the first reviewing court re¬ 
manding the cause, as discussed infra § 803, 

Where a judgment dismissing a w’orkmen^s com¬ 
pensation claimant’s attempted appeal from an 
award of a compensation board has become final be¬ 
cause not appealed from, the higher court does not 
have jurisdiction to consider whether the judgment 
is erroneous, but it wdll consider the effect of such 
judgment.ii 

Postponemenf of finality, A motion for new 
trial postpones the finality of the judgment until 
overruled or until a prescribed time after it is 
{iled.i2 

§ 796. Right of Review 

An appeal or other authorlzed form of review may be 
taken from a Judgment or decree of a court reviewing 
an award or decision in a compensation case by a party 
in interest who is aggrieved or adversely affected by the 
Judgment or decree; but, ordinarily, one who is not a 
party, or who is not aggrieved or adversely affected by 
the Judgment or decision in the lower court cannot appeal 
therefrom. 

In general, an appeal or other appropriate f 
of review may be taken from the judgment or - 
cree of a court reviewing an award or decision in 
a compensation case by a party in interest who is 
a person aggrieved or may be adversely affected by 
the judgment or decree but one who is not a 


V. Baugh & Sons Co., 11 A.2d 547. 
13S Pa.Super. 273. 

Brroaooas soopo of xsvisw 
Where court applied erroneous 
scope of review. in that It examined 
the record to determine whether 
there was sufficient evidence to sup- 
port board's conclusions rather than 
whether there had been capricious 
dlsreirard of competent evidence, its 
order of remlssion for further flnd- 
ittss consistent with its opinion was 
iu>psalable. 

Fa.—^Bogan v. Smoothway Const. Co.. 
130 A.2d 207, 183 Pa.Super. 170. 

SL Conn.—^Burdick v. U. S. Finish- 
ing Co., 22 A.2d 629, 128 Conn. 284. 
Ky.—^Department of Highways v. 

Qiles. 146 S.W.2d 37, 284 Ky. $46. 
Pa.—Deftwrich v. Colonial Aluminum 
Smelting Corp., 136 A.2d 182, 184 
FaJSuper. €22—^Messikomer v. Bald- 


win Locomotive Works, 116 A.2d 
853, 178 Pa.Super. 537—Puskarich 
V. Puskarich, 102 A.2d 191, 174 Pa. 
Super. 581—Kllne v. Kiehl. 4$ A. 
2d 616, 157 Pa.Super. 392—Parisl v. 
Preedom Oil Co., 27 A.2d 255, 150 
Pa.Super. 260. 

3. Pa.—Leftwrich v. Colonial Alumi¬ 
num Smelting Corp., 136 A.2d 182, 
184 Pa.Super. 622. 

4. Pa.—Bakaisa v. Pittsburgh & W. 
V. R. Co., 27 A.2d 769, 149 Pa.Su- 
per. 203. 

Pa.—^Puskarich v. Puskarich, 102 
A.2d 191, 174 Pa.Super. 581. 

6. N.C.—^Edwards v. City of Ra- 
leigh, 81 S.E.2d 273, 240 N.C. 137. 

7- Ky.—Green River Puel Co. v. 
Sutton, 84 S.W.2d 79, 260 Ky. 288. 

8. 111.—American Manganese Steel 
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Co. v. Industrial Commission, 77 
N.E.2d 689, 399 111. 272. 

9. Md.—^Allen v. Glenn L. Martin 
Co., 52 A.2d 605, 188 Md. 290, ap¬ 
peal dlsmissed 68 S.Ct 86, 332 U. 

S. 749. 92 L..Ed. 336. 

10. Pa.—Shemanchick v. M. & S. 
Coal Co., 74 A.2d 764, 167 Pa.Su¬ 
per. 350. 

11. Tex.—^Miller v. Lloyds Alliance, 
Civ.App., 269 S.W.2d 777, refused 
no reversible error. 

12. Ma—Seabaugh’s Dependents v. 
Garver Lumber Mfg. Co., 200 S. 
W.2d 55, 365 Mo. 1153. 

13. Md.—^Bgeberg v. Maryland Steel 
Products Co., 58 A.2d 684, 190 Md. 
374. 

Minn.—Tankar Gas v. Lumbermen*s 
Mut. Casualty Co., 9 N.W.2d 754, 
215 Minn. 265, 146 A.L.R. 1223. 



101 C.J.S. 


WORKMEN’S COMPENSATION § 796 


party in the lower court,^** or who has not been 
aggricvcd or adverscly affected by the judgment 
or decision in the lower coiirt^^ cannot appeal 
thercfrom. Where the losingf party is allowed a 
specificd number of days within which to appeal 
from the judgment or decision in the first reviewing 
court, he is entitlcd to it as a matter of right, and 
neither the first reviewing court nor the compensa- 
tion board or commission may take any proceedings 
which deprive him of that right.^® 

A party is entitled to except to the judgment ren- 
dered against him in the lower court but one 
against whom the claim for compensation was origi- 
nally filed, but against whom an award was not 
made, and who was not a part}' to the cause on ap¬ 
peal to the lower court, may not urge exceptions 
to the judgment rendered.^^ A claimant is not en¬ 
titled to a review of a judgment afiirming a dis- 
missal by a board or commissioner of a hearing on 
a claim not authorized by statute.^® Where the 
court on appeal decides which of two insurers is to 


be liable for compensation, the aggrieved insurer 
may have this determination reviewed.2‘j 

An appeal from a judgment on an award may, in 
a proper case, be takcn by the board or commis- 
sion.21 Where the board or commission had no au- 
thority to intervene in an appeal from an award on 
which the reviewing court made an award against 
insurer, it has no right to appeal from the judgment 
of the reviewing court .22 Where, however, the 
board was a party to the appeal below, it has the 
same right to further review as any party in other 
civil actions.23 

The action of the court below on appeal is not 
reviewable on further appeal as to a claimant who 
has filed no cross appeal.^^ Where the commission 
decides adversely to a party who takes an appeal 
therefrom, but on appeal by another party the award 
is reversed, no appeal from the reversal can be had 
by the party failing to appeal from the decision of 
the commission.25 Where only the Insurance car- 


Mo.—McClain v. Kansas City Bridge 
Co., SS S.\V.2d 1019. 338 Mo. 7. 
Pa.—Jones v. Philadelphia & Heading 
Coal & Iron Co., 36 A.2d 252, 154 
Pa.Super. 465. 

Wash.—Hutchings v. Department of 
Labor and Industries, 167 P.2d 444, 
24 \Vash.2d 711. 

Right of review restricted to persons 
or parties injurfously affected or 
aggrieved by judgment, order, or 
decree complained of generally see 
Appeal and Error § 183. 

ClaiauuLt may obtain further re¬ 
view of award of compensation made 
against employer but in favor of al- 
leged insurer on ground that there 
was no valid contract of Insurance 
between employer and insurer at 
time of employee*s injury. 

Ga.—^Rosson v. Bituminous Cas. Co., 
6 S.E.2d 139, 61 Ga.App. 306. 

Smployeor and insnxaaoe ooxriex 
who denied liability to successful 
claimant, second wife of deceased 
employee, on ground that her mar- 
riage was void, were entitled to ap¬ 
peal from judgm^ent, notwithstand- 
Ing neither wife appealed therefrom. 
Fla.—Hillyer & Lovan v. Florida In- 
dustrial Commission, 19 So.2d 838, 
155 Fla. 144. 

Smployex paxticipatlng ia hear- 
iBgs before compensation board and 
before superior court was entitled to 
appeal from adverse judgment of 
court without a formal attempt to in¬ 
tervene. 

Wash.—Cole v. Department of Labor 
and Industries, 93 P.2d 413, 200 
Wash. 296—^Hoff v. Department of 
Labor and Industries of Washing< 
ton, 88 P.2d 419, 198 Wash. 257. 


Treasnrer of commoawealth as 
custodian of special fund from which 
employer’s insurer sought reimburse- 
ment was a party in interest enti¬ 
tled to appeal from an adverse deci¬ 
sion. 

Mass.—^McLean*s Case, 93 N.E.2d 233, 
326 Mass. 72. 

Waiver of zight 

In compensation proceeding, fact 
that attomey of compensation insur¬ 
er, after hearing in superior court, 
presented to judge two forms of de- 
crees, one in insurer^s favor and oth¬ 
er holding insurer liable was not 
tantamount to consent to unfavor- 
able decree or waiver of insurer’s 
right to appeal. 

Mass.—^Ward’s Case, 190 N.E. 25, 286 
Mass. 72. 

14. R.I.—Milner v. 250 Greenwood 
Ave. Corp., 78 A.2d 358, 78 R.I. 5. 
15- Md.—Consolidated Home Equlp- 
ment Corp. v. State Accident Fund, 
13 A.2d 340, 178 Md. 679. 

Mo.—^McClain v. Kansas City Bridge 
Co., 88 S.W.2d 1019, 338 Mo. 7. 
N.D.—Pearce v. North Dakota Work- 
men’s Compensation Bureau, 276 
N.W. 917, 68 N,D. 78. 

Helrs of deceased employee 
Person who held power of attorney 
from compensation claimanfs heirs 
could not maintain appeal from de¬ 
cree declaring compensation award 
void, since compensation due, if any. 
was payable to claimanfs personal 
representative rather than to heirs. 
Mlch.—^Brownwell Corporation v. 
Carney. 287 N.W. 387, 290 Mich. 
82. 

18. Ga.—^American Mut. Liability 
Ins. Co. v. Ellison, 62 S.K2d 656, 82 
Ga.App. 712. 


Beadjndicatioa 

First reviewing court and com¬ 
pensation board may not, independ- 
ent of rights which may accrue as a 
resuit of appeal, readjudicate any 
of issues already adjudicated by 
them. 

Ga.—^American Mut. Liability Ins. 
Co. V. Ellison, supra. 

17- Ga.—City of Brunswick v. King, 
14 S.B.2d 760, 65 Ga.App. 44. 

18. Ga.—City of Brunswick v. King, 
supra. 

19. N.J.—Sassarro v. Wright Aero- 
nautical Corp., 52 A2d 151, 135 N. 
J.Law 366. 

20. Md.—Nathan v. Parka, 164 A. 
179, 164 Md. 117. 

21. Ky.—^Workmen*s Compensation 
Board of Kentucky v. Abbott, 278 
S.W. 533, 212 Ky. 123, 47 A.L.R. 
789. 

Depaty commissioner can appeal 
from judgment enjoining enforce- 
ment of his award under Longshore- 
men’s Compensation Act. 

XJ.S.—^Henderson v. Glens Falis In- 
demnity Co., C.C.ALa., 134 F.2d 
320, certiorari denied 63 S.Ct, 1173, 
819 U.S. 756, 87 L.Ed. 1709. 

22. Ga.—^Department of Industrial 
Kelations v. Travelers’ Ins. Co., 171 
S.E. 169, 47 Ga.App. 553. 

23. Or.—Dragicevic v. State Indus¬ 
trial Accident Commission, 230 P. 
354, 112 Or. 569. 

24. Ky.—^Darby Harlan Coal Ca v. 
Fee, 283 S.W. 438, 214 Ky. 470. 

25. lowa.—^Dille v. Plainview Coal 
Co., 250 N.W, 607, 217 lowa 827. 
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ricr, and not the employcr, appealed from the award 
of a rctcree, subscquent appeais of tho cmplovcr are 
nullities.-^ 

Under some acts, codes, and rulcs of procedure, 
persons who participated in the trial of the case are 
denied tho right of appeal by writ of error.-* 

Abscncc cf formal order. A person prosecuting 
an appeal has Leon held to waivc a purely proccdural 
defcct, snch as the failiire in the lower court to 
enter a formal onler, and thereatter such appeal 
wi!l not be disreirarded as a nullity on the ground 
that it was taktju from a nonexistent order.-* 

Utiautli -7’izcd joinder, The right of a party to 
have the jiidgment revicwed in a highcr court is not 
prejudiced by the unauthorized or ill advised join- 
ing by another in the bili of cxceptions.-^ 


I § 797. Presentation and Reservation Below 
j of Grounds for Review 

I 

i As a general rule, except with respect to matters 
apparent on the record and fundamental error, guestions 
not raised and properly preserved for review in the first 
r reviewing court, or under some circumstances, in the 
compensation board or commission, may not be raised 
and considered for the first time on further review. 

i 

j In general, in accordance with the rules govern- 
ing appeais in civil acrions generally, as discussed 
j in Appeal and Error §§ 22S-390, on further appeal 
! errors may not be presented for the first time in the 
higher court.Objections and questions will not 
be considered by the higher court where they were 
not properly raised and presented^^ by timely action 
■ by the party complaining^^ in the court below,33 
j or, in a proper case, before the original or a re- 


as, Pa.—Coccaro v. Herman Coal 
Co.. 20 A.2d 916, 145 Pa.Super. SI. 

27. Tex.—Petroleum Caaualty Co. v. 
Garrison, Civ.App., 174 S.lV.2d 74, 
error refused. 

What coiurtitiitas participatioiL 

<1) Inaurer who was duly cited 
and flled answer but was not repre- 
sented at trial and whose counsol 
did not participate therein, did not 
participate In “actual trial” of suit 
within statute denying right of re¬ 
view by wnt of error to one w-ho 
participates in actual trial of a case. 
Tex.—^Petroleum Casualty Co. v. 
Garrison, Civ.App., 174 S.W.2d 74, 
error refused. 

(2) Action of insurer which flrst 
ftled a petition in form of a bili of 
review to set judgment aside but 
subsequently dismissed that proceed- 
ing and brought case up by writ of 
error did not constitute participatlon 
in "actual trial” of suit within stat¬ 
ute 80 as to preclude insurer's right 
to appeal by writ of error. 

Tex.—Petroleum Casualty Co. v. Gar¬ 
rison, Civ.App., 174 S.W.2d 74, er¬ 
ror refused. 

28. N.J.—Temple v. Storch Trucking 
Co., 125 A.2d 297, 41 N.J.Super. 397. 

29. Ga.—City of Brunswick v. King, 
14 S.E.2d 760, 65 Ga.App. 44. 

Sa La.—^Troquille v. X.acaze*s Es- 
tate, 63 So.2d 139. 222 La. 611. 

K.M.—Reck v. Kobert E. McKee Gen¬ 
eral Contractors, Inc., 287 P.2d 61, 
69 N.M. 492. 

Pa.—^Diaz v. Jones & Laughlln Steel 
Corp., 88 A.2d 801, 170 Pa.Super. 
680—-Richards v. E. T. Fraim liOck 
Co., 45 A.2d 382, 158 PsuSuper. 414. 
R.I.—^Leva y. Caron Granite Co., 124 
A.2d 534. 

Isa i t— aot avallable for ftnfe time oa 

appeal 

(1) Whether workmen’s compensa¬ 
tion claimant had right to select phy- 
sidaa te treat hlm for injury and 


amount and reasonableness of medl- 
cal t;xpenses. 

Ark.—Green v. Lion OH Co., 220 S.W. 
2d 409, 215 Ark. 305. 

(2) Whether interest was payable 
on compensation payments. 

Ark.—Tinsman Mfg. Co. v. Sparks, 
201 S.W.2d 573, 211 Ark. 534. 

La.—TroQUille v. Lacaze’s Estate, 63 
So.2d 139, 222 La. 611. 

31. U.S.—Stansdeld v. Lykes Bros. 

S. S. Co., C.C.A.Tex, 124 F.2d 999. 
Ill.—Town of Cicero v. Industrial 
Commission, 89 X.E.2d 334, 404 111. 
487. 

N.J.—Petersen v. Foundation Co., 25 
A.2d 1, 128 N.J,Law 234. 

Ohio.—Miles v. Electric Auto-Lite 
Co., 15 N.B,2d 532, 133 Ohio St 
613. 

71 C.J. p 1366 note 44. 

Bnxdea of preserving error 
Where jury answ^ered special Is- 
sues relating to total disability in 
favor of claimant, employer was par¬ 
ty aggrleved by 3ury*a failure to an¬ 
swer special issue with respect to 
partial disability, and therefore em¬ 
ployer had burden of preservlng such 
error. 

Tex.—^Lewls V. Texas Bmp. Ins. 
Ass’n, 246 S.W.2d 599, 151 Tex. 
95. 

QnestioiLs of prooedoxe 
Wliere claimant did not raise be¬ 
low any question as to procedure 
which presented for determination 
nature of his employment but agreed 
with employer that major queatlon 
for consideration on appeal was that 
of casual employment, claimant 
walved his right to object to proce- 
dure adopted. 

Pa.—^Parlsi t. Freedom Oll Co^ 27 
A.2d 255. 150 Pa.Super. 260. 

Ntimber of objeotiotis 
Assignments of error based on ob- 
Jections that plainly pointed out er¬ 
ror complained of will be considered 
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regardless of large number of objec¬ 
tions made. 

Tex.—Traders & General Ins. Co. v. 
Rlchardson, Civ.App., 144 S.W.2d 
420. error dismissed, Judgment cor- 
rect 

32. Tex.—Lewis v. Texas Emp. Ins. 
Ass*n. 246 S.W.2d 599, 151 Tex. 95. 

Angelina Cas. Co. v. Ryan, Civ. 
App., 282 S.W.2d 310, error refused 
no reverslble error—Southern Un- 
derwriters v. Erwln, Civ.App., 134 
S.W.2d 720, error granted. 
Questions of procedure or Juxisdic- 
ilou 

A defendant wishing to raise ques¬ 
tions of procedure or Jurisdiction at 
trial of workmen*8 compensation case 
in court of common pleas should 
make timely objectlon by motion or 
other objectlon before introduction 
of evidence. 

Ohio.—Miles v, Electric Auto-Lite 
Co., 15 N.E.2d 532, 133 Ohio St 
613. 

33. Kan.—^Evans y. Board of Ed. of 
Hays, 284 P.2d 1068, 178 Kan. 275 
—Jones V. W. U. TeL Co., 192 P.2d 
141, 165 Kan. 1, 

Ky.—^Bartley y. Bartley, 280 S.W.2d 
649—Crummles Creek Coal Co. v. 
Hensley, 144 S.W.2d 206, 284 Ky. 
243—Black Star Coal Co, v. Pow- 
ers, 68 S.W.2d 30, 252 Ky. 736. 

Md.—Charles Freeland & Sons, Inc. 
Y. Couplin, 126 A.2d 606, 211 Md. 
160—-Oxford Cablnet Co. v. Parks, 
22 A.2d 481, 179 Md. 680. 

Mass.—Palt8io’s Case, 90 NJS.2d 826, 
325 Mass. 35$. 

N.J.—^Fink v. City of Paterson, 129 A. 
2d 746, 44 N.J.Super. 129. 

Breheny y. Essex County, 45 A.2d 
700, 134 N.JXaw 129—Furferi v. 
Pennsylvania K. Co., 181 A. 898, 
116 K.J.Law 70—Datz v. Union 
HUI Hudson Corporation, 178 A. 
737, 115 N.J.Law 246. 

Funarl v. Standard Sanitary Mfg. 
Co., 177 A. 431, 13 K.JJdlsc. 226, 
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viewing compensation board or commission, or a | commissioner,^* or both.55 Also, on such ap- 

afflrmed ISl A. 44, 115 N.J.Law i ita efCect could have been cured hy j Erroxs conuuitted la connactton 
50«. proper Instruction hy court. wlth original proceaOlsifirs before a 

K.C.—Greene v. Spivey, 73 S,E.2d Tex.—^Texas Emp. Ina. Ass*n v. Ken- compensation tribunal may not, un- 
4SS, 23C X.C. 435. nedy. Civ.App.. 303 S.W.2d 440, er- { less objection is then and there made. 

Ohio.—Goldbergr v. Industrial Com- ror refused no reversible error. | be considered in a further review of 

mission of Ohio, 3 X.E.2d 364. 131 (O) Disclosure by prospective ju- | original proceedings. 

Ohlo St. 390. ror on voir dire examination, in re- ! —Billiter & Wiley v. Hatdeld, 

Or.—Keefer v. State Industrial Ac- ; sponse to Questions of counsel even i S.W.Od 326, 239 Ky, 816. 

cident Commission, 135 P.2d 806, i though procedure was irregular. i 71 C.J. p 1238 note 36. 


171 Or. 405. 

Pa.--Johnson v. J. H. Terry & Co., 
126 A.2d 793, 1S2 Pa.Super. 23S. 

S.C.—Frier v. South Carolina Peni- 
tentiary, 56 S.E.2d 752, 216 S.C. 84. 
Tenn.—Greene ville Cabinet Co. v. 
Romsey, 260 S.T\'.2d 157, 195 Tenn. 
409. 

Tex.—Texas State Highway Dept. v. 
Fillmon, 242 S.W.2d 172, 150 Tex. 
460—Texas Employers* Ina. Ass*n 
V. Mallard, 1S2 S.W.2d 1000. 143 
Tex. 77—Great American Indem- 
nity Co. v. Sams. 176 S.W.2d 312, 
142 Tex. 121—Traders & General 
Ins. Co. V. Garry, 143 S.W.2d 370, 
133 Tex. 290. 

Texas Emp. Ins. Ass'n v, Sevler, 
Civ.App., 279 S.'W.2d 473, refused 
no reversible error—^Texas Indem. 
Ins. Co. V. TTataon, Civ.App., 207 S. 
'W.2d 99, reversed on other grounds 
210 S.W.2d 9S9, 147 Tex. 40—Texas 
Emp. Ins. Ass'n v. Ferguson, Civ. 
App., 204 S.W.2d 197, error refused 
no reversible error—^Traders & 
General Ins. Co. v. Tarbrough, Clv. 
App., 181 S.W.2d 305, error refused 
—^^tna Cas. & Sur. Co. v. Dixon, 
Civ.App„ 145 S,W.2d 620, error re¬ 
fused—^United Employers Casualty 
Co. V. Daniels, Civ.App., 142 S.W.2d 
607—^United Emplcyers* Casualty 
Co. V. Burk, Civ.App., 140 S.W.2d 
571, error dismissed—Texas Indem- 
nity Ins. Co. v. Stevens, Civ.App., 
135 S.W.2d 272, error dismissed, 
jadgment correct—Uselton v. 
Southern TJnderwriters, Civ.App.. 
131 S.W’.2d 1040, error dismissed, 
judgment correct—^Federal XJnder- 
writers Exchange v. Bullard, Civ. 
App., 128 S.'W'.2d 126—-Traders & 
General Ins. Co. v. Porter, Civ. 
App., 124 8,W,2d 900, error refused 
—Traders & General Ins. Co. v. 
Crouch, Civ.App., 118 S.W.2d 650, 
error dismissed—Fidelity & Cas¬ 
ualty Co. of New York v. McLaugh- 
lln, Civ.App., 106 S.W.2d 815, af¬ 
flrmed 135 S.W.2d 955, 134 Tex. 613 
—Peeples v. Texas Indemnity Ins. | 
Co., Clv.App., 22 aW.2d 151. 
JCatter abandoiuid on appeal to Zow. 
•r court 

N.C—^Penland v. Blrd Coal Co., 97 S. 
E.2d 432, 246 N.C. 26. 

On volr dire 

(1) Statement made by juror on 
voir dire examination concerning 
matter whether employee had noti- 
fled employer of accident and not ob- 
jected to at time statement was 
made, was not of harmful nature and 


could not serve as basis for reversal 
in absence of tlmely objection. 

Tex.—Texas Emp. Ins. Ass*n v. 

Schanen, Civ.App., 263 S.W.2d 614. 
Failure to submit judgment to at- 
toxuey general 

Judgment could not be challenged 
for failure to comply with statute 
directing that no certificate of judg¬ 
ment shall be placed on record until 
it has been submitted to attorney 
general, where no eifort was made in 
trial court to correct its joumal in 
accordance with reauirements of 
statute. 

Ohio.—^Lemmon v. Industrial Com¬ 
mission, App., 63 N.E.2d 845. 
failure to Ille cxoss actiLos. 

Where employee relying on errone- 
oua assumption that county court 
lacked jurlsdiction to try suit to set 
aside an award of compensation by 
industrial accident board, did not 
I flle cross action in county court seek- 
ing to recover compensation, or In- 
I troduce any evidence tending to show 
his right thereto, judgment setting 
aside award could not be reversed, 
notwithstanding contention that, If 
given opportunlty, employee could by 
competent evidence establish his 
right to compensation. 

Tex,—^Morris v. Maryland Cas, Co., 
Civ.App., 130 S.W.2d 1080. 

Fxaud 

Where defendant Insurer did not 
plead that its insured, which was a 
partnershlp, had been guilty of 
fraud in withholding names of ali in- 
dividuals comprising partnershlp and 
that but for such fraud it would not 
have issued its policy, contention on 
appeal that there was no such part- 
nership as jury found exlsted at time 
employee sustained fatal Injury could 
not be sustained. 

Tex,—Continental Fire & Cas. Ins. 
Corp. V. Drummond, Civ.App., 220 
S.W.2d 922, error refused no re¬ 
versible error. 

34. Mass.—^Demetre’s Case, 76 N.B. 
2d 140, 322 Mass. 95—Indrlsano’s 
Case, 30 N.E.2d 538, 307 Mass. 520. 
Pa.—Karoly v. Jeddo-Highland Coal 
Co.. 73 A.2d 214, 166 Pa.Super. 571 
—^Nesblt V. Vandervort & Curry, 
193 A, 393, 128 Pa.Super. 68. 

Kaplafka v. Hammond Coal Co., 
Com.Pl., 44 Sch.Iieg.Rec. 208. 

Wash.—^Puget Sound Bridge & 

Dredging Co. v, Department of La¬ 
bor and Industries, 174 P.2d 957, 
26 Wa8h.2d 550. 
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Cross appeal to lower court was 
reguixed for contention before com- 
1 mission of appellee in such court to 
be considered on further appeal, 

N.J.—Jensen v. Kraft Cheese Co., 37 
A.2d 828, 132 N.J.Law 8—Bobertz 
V. Hillside Tp., 19 A.2d SOI, 126 N. 
J.Law 416. 

1 35. JJ.8. —^Moore Dry Dock Co. t. 
Plllsbury, C.A.Cal., 169 P.2d 9SS— 
Stansfleld v. Lykes Bros. S. S. Co., 
C.C.A.Tex., 124 F.2d 999. 

Colo.—Bransall v. Industrial Com¬ 
mission. 251 P.2d 935, 126 Colo. 656. 
111.—Shell Oil Co. v. Industrial Com¬ 
mission, 119 N.E.2d 224, 2 I11.2d 590 
—Central Pattern & Foundry Co. 

V. Industrial Commission, 29 N.E. 
2d 611, 374 IlL 300. 

lowa.—Green v. Jones County, 16 N. 

W. 2d 238, 235 lowa 564. 

Ky.—^Hayden v. Elkhom Coal Corp., 
238 S.W.2d 138—Fordson Coal Co. 
V. Palko, 138 S.W.2d 456, 282 Ky. 
397, 

Mo.—^Wigger v, Consumers Co-op. 

Ass’n, App., 301 S.W,2d 56. 

N.J.—Calabria v, Liberty Mut. Ina. 
Co., 71 A.2d 650, 4 N.J. 64. 

Grotsky v. Charles Grotsky, Inc., 
12 A.2d 856, 124 N.J.Law 572— 
Alexander v, Cunningham Rooftng 
Co., 11 A.2d 41, 124 N.J.Law 390, 
afflrmed 16 A.2d 612, 125 N.J,Law 
277. 

Pa.—Golinski v. Odin Stove Mfg. Co., 
48 A.2d 95, 159 Pa.Super. 457— 
Wilkinson v, United Parcel Serv¬ 
ice of Pa., 43 A.2d 408, 158 Pa.Su¬ 
per. 22—^Palermo v, North East 
Preservlng Works, 15 A.2d 44, 141 
Pa.Super. 211—^Treski v. Glen Al- 
den Coal Co., 191 A. 391, 126 Pa. 
Super. 346. 

Kaplafka v. Hammond Coal Co.. 
Com.Pl., 44 Sch.Leg.Rec. 208. 

S.C.— Price v. Horton Motor Lines, 23 
S.E.2d 744, 201 S.C. 484—Hamilton 
V. Llttle, 15 S.R2d 662, 197 S.C. 
434. 

Wash.—^Ramsay v. Department of 
Labor & Industries, 218 P.2d 765, 
36 Wash.2d 410, opinion adhered 
to 227 P.2d 855, 36 Wash.2d 410. 

71 aj. p 1238 notes 36, 37. 

Blgltt to appeal 

Where lower court on motlon of 
Industrial commission heard work- 
men*s compensation case on merita, 
failure of industrial commission to 
ralse <iuestlon of claimant*s right to 
appeal to court of common pleas 
waived error in proceeding in oourt 
of common pleas. 
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peal appellant is rcstricted to the thcory on which | 
the case was tricd below.^c 

In order that points involvingf the action of an 
intermediate reviewing court may be considcrcd on a 
further appeal, it may be neccssary that it appear 
that the points have bccn brought to the attcntion ot j 
such court in a specific manner.^" The objections ! 
below must bc ciear and point out distinctly the : 
matter to which the party objects,3S and an objec- ■ 
tion to the finding of the court below shouid be spe- ! 


These rules have been applied to questions with 
respect to vcnue,**® the capacity or right to file a 
claim or sue for compcnsation,'^^ the capacity to be 
sued,^“ defects of parties or in the name of a par- 
ty,^^ the addition or substitution of parties, 
denial by the commission of a motion to join others 
as defcndants,^^ the pleadings,^® lack of opportunity 
for oral argument before the compensation commis- 
sion.^* the failure of the jur>' to answer special is- 
sucs,"*® the findings,**^ the judgment,»® the propriety 

^ecral entity oapal)^ of "beiag 
sned 

Contention that Insurance carrier 
was entitled to peremptory instruc- 
tion at trial for want of proof that 
it was a legal entity capable of being 
sued and having judgment rendered 
against it, as such, was not available 
to Insurance carrier, where employee, 
in pleadings, had set out nature and 
identity of carrier, which under such 
name and as such entity appealed 
from award of industrlal accident 
board and invoked jurisdlction of 
trial court. 

rex.—^Pederal Underwrlters Ex- 
change v. Arnold, Civ.App., 127 S. 

W. 2d 972, error dismissed, judg¬ 
ment correct. 

43. Tex.—Traders & General Ins. 
Co. V. Garry, 143 S.W.2d 870, 135 
Tex. 2«0. 

44. Md.—^Bramble v. Shields, 127 A. 
44, 146 Md. 494. 

45. lowa.—Elliott v. Wilklnson, 81 

X. W.2d 925. 

46. Xeb.—Pranzen v. Blakley, 52 N. 
W.2d 833, 155 Neb. 621. 

Matters not considered in hlgher 
: court 

Tex.—^Watson v. Texas Indem. Ins. 
Co., 210 S.W.2d 989, 147 Tex. 40. 

General Ins. Corp. v. Wicker- 
sham, Civ.App., 235 S.W.2d 215, er¬ 
ror refused no reversible error— 
Casualty Underwrlters v. Flores^ 
Civ.App., 125 S.'W.2d 371, error dls- 
xnissed, judgment correct. 

PaUure to allege juzisdiotloiial 
faots under venue statute could not 
be raised for flrst time on appeal. 

Tex.—^Baker v. Highway Ins. Under¬ 
wrlters, Civ,App., 209 S.W.2d 979,. 
refused no reversible error. 

111.—Plano Foundry Co. v. In¬ 
dustrlal Commission, 190 N.E. 255, 
356 111. 186. 

48. Tex.—^Lewis v. Texas Emp. Ins^ 
Ass’n, 246 S.W.2d 599, 151 Tex. 95. 

Davis V. Texas Emp. Ins. Ass*n,. 
Civ.App., 257 S.W.2d 765. 

49. Tex.—Security Mut. Casualty 
Co. V. Woodard, Civ.App., 146 S.W. 
2d 281, error dismissed, judgment 
correct. 

50. Poxm of Judgment in oourt he» 


Clfic.»'® 


Ohio.—Xewland v. IndustriaI Com- * would not preclude consideration of * 42. 
mission of Ohio, 19 X.E.2d 780, tiO 1 ass!ignm*-.*nts of error. j 

Tex.—Texas Employers’ Ins. Ass*n v. j 
Marsden, 114 S.W.2d 858, 131 Tex. 


Ohio App. 101. 

ICatters held not zevlewable in high- 
ez court 

( 1 ) Affirmative defense with re¬ 
spect to whether employer was a 
self-insurer or an employer of threc 
or more persons. 

Ohio.—Miles v. Electric Auto-Lite 
Co., 15 X.E.2d 532, 133 Ohio St. 613. 

( 2 ) Failure to make an allowance 
to claimant for attorney's fees in 
compensation court. 

Xeb.—Faulhaher v. Roberts Dairy 
Co., 24 X.'VV.2d 571, 147 Xeb. C31. 

(3) Suffleiency of reasonable cause 
why claim for total incapacity shouid 
not be barred for failure to flle it 
with board within specified time. 
Mass.—Fenneirs Case, 193 X.E. 8S5, 

289 Mass. 89. 

(4) Questions not submitted to 
deputy commissioner. 

U.S.—-Bethlehem Steel Co. v, Parker, 
C.CA.Md., 163 F. 2 d 334 . 

3^»C,—Maryland Cas. Co. v. Cardillo, 
107 P.2d 959. 71 App.D.C. 160. 

Objections held pxeserved 

Where trial court determined that 
evidence supported commissioner^s 
finding of compensable injury but 


236. I 

Traders & General Ins. Co. v. 
Tiliman, Civ.App., 119 S.W.2d 142, 

1 error dismisised. 

} Proper tribunal 

Where case was tried by all par¬ 
ties on theory that court in which 
suit was tried was proper tribunal in 
which to try it, a different theory 
may not be presented on appeal in 
higher court for flrst time. 

Tex.—Security Mut. Casualty Co. v. 
Woodard. Civ.App., 146 S.W.2d 281, 
error dismissed, judgment correct. 
Extent of injnry 

Contentlons on appeal that injury 
to foot and leg affected nervous Sys¬ 
tem and that attempted use thereof 
resulted in pain could not be substi- 
tuted for allegations of petition in 
compensation suit that injury af- 
fected only foot and leg. 

Tex.—Traders & General Ins. Co. v. 
Marrable, Civ.App., 126 S.W.2d 746. 
error dismissed. 

37. Or,—Streby v. State IndustriaI 
Accident Commission, 215 P. 586, 
107 Or. 314, 

1 C.J. p 1245 note 9. 


remanded case for further proceed- | 33 . Tex.—Texas Emp. Ins. Ass-n v. 


ings, defendants* objections to deci- j 
sion on thls fact issue and to claimed 
lack of jurisdlction of trial court to 
remand would be preserved to them 
on an appeal from flnal judgment In 
case. 

lowa.—Hagmeier v. Dryden Rubber 
Division of Sheller Mfg. Corp., 66 
X.W.2d 111 , 245 lowa 1121 . 

36. Tex.—Baker v. Highway Ins. 
Underwrlters, Civ.App., 209 S.W.2d 
979. refused no reversible error— 
Traders* & General Ins. Co. v. Line, 
Civ.App., 70 S.W.2d 787, error dis¬ 
missed. 

€(enerml denial to oross action 
Party *8 failure to flle general denial 
to employee's cross action in suit to 
set aside compensation award would 
not, on appeal, be treated as an ad- 
misslon of all material allegations in 
cross action, where action was tried 
as though a general denial had been 
interposed, and hence such failure | 


McMullin, Civ.App., 279 S.W.2d 699, 
refused no reversible error—Tex¬ 
as Emp, Ins. Ass*n v, Reid, Civ. 
App., 209 S,W.2d 1016—Allied Un- 
derwriters v. Spillman, Civ.App., 
145 S.lV.2d 703, error refused. 

39. Conn.—Thompson v. Twiss, 97 
A. 328, 90 Conn. 444, L.R.A.1916E 
506. 

71 C,J. p 1366 note 45. 

40. Tex.—Texas Emp. Ins. Ass*n v. 
Johnson. Clv.App., 254 S.W.2d 427, 
refused no reversible error. 

Proper oonuty 

Ohio.—Miles v. Electric Auto-Llte 
Co., 15 X.E.2d 532, 133 Ohio St. 613. 

41. U.S.—Parker v. Motor Boat 
Sales, Va.. €2 S.Ct. 221, 314 U.S. 
244, 86 L.Ed. 184, rehearlng de- 
nied 62 S.Ct 477, 314 U.S. 716, 86 
L.Ed. 570. 

Tex.—Texas Indemnity Ins. Co. v. 
Hubbard, Civ.App., 138 S.W.2d 626, 
error dismissed, judgment correct 
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of a liimp sum award,®^ the authenticity or sufficien- 
cy of thc record,52 the final character of the order 
or award of the compensation board which was ap- 
pcalcd to the lower court,®3 and questions of con- 
stitutional law.’^^ 

These rules also apply to questions with respect 


to the admissibility of evidence,^® the refusal of the 
board or commission to receive newly discovered 
evidence,5<* and the sufficiency of the evidence.^^ 
An objection to the admissibility of evidence must 
state the basis on which the objection is made, and 
grounds not stated may not be considered on further 
appeal.®^ 


low will not be considered for first 
time in higher court. 

Tex.—Traveiers Ins. Co. v. Calcote, 
Civ.App., 205 S.W.2d 56, error re- 
fused no reversible error. 

51. Fla.—St. Johns River Shipbuild- 
ing Co. V. 'Wells, 22 So.2d 632, 156 
Fla. 67. 

Pallare of real parties in interest to 
object 

Fla.—St. Johns River Shipbullding 
Co. V. Wells, 22 So.2d 632, 156 Fla. 
67. 

52. 111.—Plano Foundry Co. v. In- 
dustrial Commission, 190 N.E. 255, 
356 111. 1S6. 

53. Ky.—Crummies Creek Coal Co. 
V. Hensley. 144 S.W.2d 206. 284 Ky, 
243. 

54. Constitntional validity of conu 
pensatlon act. 

Chio.—Goldberg v. Industrial Com¬ 
mission of Ohio, 3 N.E.2d 364, 131 
Chio St. 399. 

71 C.J. p 1238 note 37 [a] <2). 

Before board or conmiission 
Question of constitutional law not 
ralsed before compensation board or 
commission, but attempted to be 
ralsed for first time on hearing of 
an appeal to intermedlate court, has 
been held not properly raised for 
decision on a writ of error to higher 
court. 

Ga.—Taylor v. Smlth, 83 S.E.2d 602, 
211 Ga. 5, appeal transferred, see 
85 S*E.2d 52, 91 Ga.AiPP. 12o—~Bur- 
nett V. Bumett, 72 S.E.2d 459, 209 
Ga. 353, error transferred, see 73 
S.E.2d 569, 87 Ga.App. 322. 

55. U.S.—^Employers Mut. Cas. Co. v. 
Johnson, C.A.Tex., 201 F.2d 153— 
Aetna Cas. & Sur. Co. v. Rhine, G.C. 
A.Tex., 152 F.2d 368. 

Mass.—Charron’s Case, 120 N.E.2d 
754, 331 Mass. 519. 

Mo.—^Bicanic v. Kroger Grocery & 
Baking Co., App., 117 S.W.2d 650. 
Tex.—Texas Emp. Ins. Ass*n v. Hale, 
Civ.App., 188 S.W.2d 899, afflrmed 
191 S.W.2d 472, 144 Tex. 432—Unit¬ 
ed Employers Cas. Co. v. Smith, 
Civ. App., 145 S.W.2d 249, error re- 
fused. 

Wash.—^Merritt v. Department of La¬ 
bor & Industries of State, 251 P.2d 
158. 41 Wash.2d 633—Seth v. De¬ 
partment of Labor and Industries. 
152 P.2d 97$, 21 Wash.2d 691. 

71 C.J. p 1245 note 12. 

VeoesMty for mlii^ 

Where it did not appear that trlal 
court ever ruled on defendanfs ob¬ 


jection to admission of clalmanfs 
wage slips and income tax retums, 
or that these documents had ever 
been admitted, defendant could not 
complain of erroneous admission of 
such documents, particularly where 
claimant had, without objection, tes- 
tifled to their contents. 

Tex.—Texas Emp. Ins. Ass'n v. 
Moore, Civ.App., 284 S.W.2d 175, 
error refused no reversible error. 
Bequast to stxUce or instract not to 
consider 

Where counsel for Insurer in com¬ 
pensation case objected to testimony 
that medical witness had given and 
court sustained objection, but Insur¬ 
er made no request to strike testi¬ 
mony or any request for an instruc- 
tion that jury not consider testimony, 
failure of court to take action was 
not reversible error. 

Texas Emp. Ins. Ass’n v. Hodnett, 
Glvj^pp., 216 S.W.2d 301, refused 
no reversible error. 

Beviewiog board 

A question of evidence in a com¬ 
pensation case is not brought to su¬ 
preme judiclal court unless shown to 
have been raised and saved before 
reviewing board. 

Mass.—^Perrotta*s Case, 64 N.E.2d 19, 
318 Mass. 737—^Donlan’8 Case, 58 
N.E.2d 4, 317 Mass. 291—Indri- 
sano'8 Case, 30 N.E.2d 538, 307 
Mass. 520. 

Umited objectloa. 

Objection against admission of no- 
tice of injury and claim for compen¬ 
sation on ground that Instruments 
were admissible only for jurisdic- 
tional purposes, thus carrying im- 
plication that they were admissible 
for a limited purpose when under 
circumstances they were not admis¬ 
sible for any purpose, was insufflclent 
to present error on appeal. 

Tex,—^Traders & General Ins. Co. v. 
Weatherford, Clv.App., 124 S.W.2d 
423, error dismissed Judgment cor- 
rect, 

Objectioiui lidd preserved for ooiu 
dderatioiL on. appeal 
Mass.—Gallant*s Case, 95 N.E.2d 536, 
326 Mass. 507. 

56. Gte..—Grooms v. Globe Indem. 
Co., 88 S.E.2d 604, 92 GaA.pp. 387. 

57. Mass.—^Hummer*s Case, 69 N.E. 
2d 295, 317 Mass. 617. 

Mo.—^Fit^erald v. Fisher Body St. 
Louis Co., Kansas City Divlsion, 
130 S.W.2d 976, 284 MoJ^pp. 269, 
opinion quashed in part on other 
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grounds State ex rei. E^sher Body 
St. Louis Co. V. Shain, 137 S.W,2d 
546, 345 Mo. 962. 

Tex.—Security Mut. Casualty Co. v. 
Woodard, Civ.App., 146 S.W.2d 281, 
error dismissed, judgment correct 
—Traders & General Ins. Co. v. 
Porter, Civ.App., 124 S.W.2d 900, 
error refused—Safety Casualty Co. 
V. Staggs, Civ.App., 99 S.W.2d 682, 
error dismissed. 

Only basis for consideratloa 

Where question of insufficiency of 
evidence to sustain judgnnent was not 
properly raised, appellate court could 
consider evidence only to determlne 
whether there was any evidence in 
record which would support judg¬ 
ment rendered. 

Tex.—^Texas Indem. Ins. Co. v. Dunn, 
Civ.App., 221 S.W.2d 922. 

Bvidence not questioned at compen¬ 
sation lieaxing 

D.C.—Maryland Cas. Co. v. Cardilio, 
107 F.2d 959, 71 App.D.C. 160. 

Zlridenoe of resnlting Injnry 
Failure to object to special issue 
on ground that there was no evidence 
to prove several of resulting injuries 
specifiefi in employee’s petition 
waived rlght to urge such objection 
on appeal, especialiy where injuries 
specified were alleged as results of 
injuries for which compensation was 
sought and not as primary injuries 
themselves. 

Tex.—Southern Underwriters v. 
Wrlght, Civ.App., 142 S.W.2d 297. 

56, U.S.—^Employers Mut. Cas. Co. 

V. Johnson, C.A.Tex., 201 F.2d 153. 
111.—^Town of Cicero v. Industrial 
Commission, 89 N.E.2d 354, 404 111. 
487. 

Tex.—^Texas Emp. Ins. Ass'n v. Mel- 
ton, Civ.App., 304 S.W.2d 463, error 
refused no reversible error—Trad¬ 
ers’ & General Ins. Co. v. Bulis, 
Civ.App., 75 S.W.2d 965, reversed 
on other grounds 104 S.W.2d 488, 
129 Tex. 362—New Amsterdam Cas¬ 
ualty Co. V. Luddeke, Civ.App., 72 
S.W.2d 942. 

ObjectiLoas saffloiant to pezmit 

ooiudderation on. appeal 
Tex.—^Texas Emp. Ins. Ass’n v. Shif- 
let, Clv.App., 276 S.W.2d 942, re¬ 
fused no reversible error. 

Objeotlons beld insnillcient to pennit 
consideration on appeal 
Tex.—^tna Cas. & Sur. Ca Davis» 
CivJi.pp.. 196 S.W.2d 35. 
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The rulcs prccluding consideratiori of errors for 
the first time on furthcr appcal also apply to ques- 
tions with rcspcct to the instructions/'^ the sub- 
mission of issues,®^ and the failure or refusa! to 
dircet a verdict or give a pereraptory instruction.*'^^ 
Objections to a charge or instruction miist point oiit 
distinctiy the matter objected to and the grounds of 
the objection,®^ and submit a corrcct and proper in¬ 
struction and the failure to instruet with respeet 
to a particular matter constitutos no ground for re- 


versal and will not bc considercd by the higher court 
where a request for such instruction was not made 
in the lower court.® ^ Where the lower court has 
attempted to submit an issue but docs it dcfectively 
or erroncously, an objection and cxception to the 
submission is suficient to preserve the point with- 
out preparing a proper charge and request that it be 
given.®^ Objections to the arguments and conduct 
of counsel may not be raised for the first time on a 
further review;®® Lut the failure to object to im- 


59. U.S.—Willifims v. Pacific Emp. 
Ins. Co., C.A.Tex., 194 F.2d 490. 

Tex.—Commprci^l Standard Ins. Po. 
V. Robinson, Civ.App.. 126 S.W.2(i 
1026, reversed on other grounda 
151 S.W.2d 795. 137 Tex. 1S4— 
Travelers’ Ins. Co. v. Peters, Civ. 
App., 2^0 S.W. 310. 

Vt—Si\Tet V. Knight, 109 A.2d 495. 
118 Vt. 343—Morrill v. Charles 
Bianchi & Sons, 176 A. 41C, 107 
Vt. 80. 

W'a.sh.—^TVhite v. Department of La- i 
bor and Industries, 248 P.2d 566. 41 i 
Wash.2d 276. j 

Omissloiis I 

WTiere plalntiff in compensat ion 
case made no request for further in- 
structions. he could not assign as 
error on appeal an instruction which j 
erred, if at all, on side of omission. j 
Ohio.—Kunter v. Industrial Commis- ‘ 
sion, App., 130 X.E.2d 399—Lem- 
mon V. Industrial Commisalon, 
App.. 63 KE.2d 845. 

Objaetioiis held i&safflLoient 
U.S.—Pacific Emp. Ins. Co. v. French, 
C.A.Tex.. 224 F.2d 739. 

60. Tex.—^Texas Emp. Ins. Ass’n v. 
Tother. Civ.App., 306 S.W.2d 730, 
error refused no reversible error— 
Texas Emp. Ins. A8s’n v. Rigsby, 
CIv.App.. 273 S.W.2d 68l--Texas 
Emp. Ins. Ass’n y. Reid. Civ.App., 
209 S,W.2d 1016—Allled Under-, 
writers v. Spillman, Civ.App., 145 
S.\V.2d 703, error refused—^Traders 
d: General Ins. Co. v. Jenkins, Civ. 
App., 144 S.W.2d 350—Federal Un- 
derwrlters Ehcchange v. Amold, Civ. 
App., 127 S.W.2d 972. error dis- 
missed, Judgment correct—Consol¬ 
idated Underwriters v. Lee, Civ. 
App., 107 S.W.2d 482, error dis- 
missed—New Amsterdam Casualty 
Co. V. Luddeke, Civ.App., 72 S.W. 
2d 942. 

Haaner of s&bmissioiL of spooial Is- 
«oo 

Tex.—Federal Underwriters Ex- 

change v. Porterfield, Civ.App., 182 
S.W.2d 847, error refused. 

FaUore to pzoparo 
Failure to submit or charge on 
particular issue may not be reviewed 
on appeai where party did not pre- 
pare and present such issue to court 
and request Its submission. 


! Tex.—Texas Indemnity Ins. Co. v. 
Arant, Civ.App., 171 S.W.2d 915, 
error refused—^Traders & General 
Ins. Co. V. Scogin, Civ.App., 146 S. 

I W.2d 1014, error dismissed, judg- j 
i ment correct—Federal Underwrlt- j 
ers Exchange v. Price, Civ.App.,; 
143 S.W'.2d 951, error dismissed, j 
judgment correct—Southern Un- , 
dfcinvriters v. Stubblefield, Civ.App., I 
130 S.\V.2d 385—Southern Under-, 
writers v. Parker. Civ.App.. 129 S. 1 
\V.2d 73 S. error refused—^Traders | 
& General Ins. Co. v. Blancett, Civ. i 
App., 96 S.W.2d 420, error dis¬ 
missed. 

61. Ohio.—^Davidson v. Industrial 
Commission, App., 82 N.E.2d S6G. 

Tex.—Traders & General Ins. Co. v. 
Biancett, Civ.App., 96 S.W.2d 420, 
error dismissed. 
i Failnro to stand on exceptlon 
! Where trial Judge overruled de- 
I fendant'8 motion for directed verdict 
I at conclusion of testimony in com- 
pensation proceeding, and defendant 
did not stand on ita exception to such 
ruling but proceeded with its defense, 
defendant could not urge on appeal 
that ruling was prejudicial to de¬ 
fendant. 

Ohio.—^Davidson v. Industrial Com¬ 
mission, App., 82 N.E.2d 866. 

62. Or.—^Wilson v. State Indus. Acc. 
Commission, 219 P.2d 138, 189 Or. 
114. 

Objections held too genexal, Tsgtte, 
and indefinite 

Tex.—Texas Emp. Ins. Ass'n v. 
Hudglns, Civ.App., 294 S.W.2d 446, 
error refused no reversible erroi^ 
Security Mut. Casualty Co. v. 
Woodard, Civ.App., 146 S.W.2d 281, 
error dismissed, judgment correct 
—Southern Underwriters v. Parker, 
Civ,App.. 129 S.W.2d 738, error re¬ 
fused—Traders General Ins. Co. 

V. Locklear, Civ.App., 1X9 S.W.2d 
153, error dismissed. 

71 aj. p 1245 note 9 [aj <1). 
Objections in lower court held snfXU 
edent 

Tex.—Lewis v. American Sur. Co., 
184 S.W.2d 137, 143 Tex. 286—Tex¬ 
as Employers’ Ins. Ass^n v. Hal- 
lard, 182 S.W.2d 1000, 143 Tex. 77. 

Objection held l3URiAcien.t 

Tex.—Security Mut. Casualty Co. v. 
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Woodard, Civ.App., 146 S.W.2d 281, 
error dismissed, judgment correct. 
63. Tex.—Texas Emp. Ins. Ass’n v. 
Molton, Civ.App., 304 S.W.2d 453, 
error refused no reversible error. 
Dellnltion 

Where compensation insurer, in ob¬ 
jection to charge of court defining 
“total incapacity’* and “producing 
cause,” did not tender to trial court 
a substantfally correct definition or 
explanatory instruction, insurer 
could not complain of such ruling on 
appeal. 

Tex.—Great American Indemnity Co. 
V. Sams, 176 S.W.2d 312, 142 Tex. 
121 . 

64- Tex.—Texas Emp. Ins. Ass*n v. 
Reid, Civ.App., 209 S.W.2d 1016— 
Texas Emp. Ins. Ass*n v. Hale, Civ. 
App., 188 S.W.2d 899, afflrmed 191 
S.W.2d 472, 144 Tex. 432. 

65- Tex.—Southern Underwriters v. 
Blalr, Civ.App., 144 S.W.2d 641. 

66- Tex.—^Whitener v. Traders & 
General Ina Co,, 289 S.W.2d 233— 
Wade V. Texas Emp. Ins. Ass*n, 
244 S.W.2d 197, 150 Tex. 657. 

Texas Emp. Ins. Ass’n v. Scott, 
Civ.App., 233 S.W.2d 171, error re¬ 
fused no reversible error—Texas 
Emp. Ins. Ass'n v. Ferguson, Civ. 
App., 204 S.W.2d 197, error refused 
no reversible error—Traders & 
General Ins. Co. v. Little, Civ.App., 
188 S.W.2d 786, refused for want 
of merit—^Maryland Cas. Co. v. 
Landry, Clv.App., 147 S.W.2d 290, 
error dismissed, judgment correct 
—Culpepper v. Lloyds America, 
Civ.App., 140 S.W.2d 830, error dis¬ 
missed, judgment correct—^Mary- 
land Cas. Co. v. Jackson, CivA.pp.. 
139 S.W.2d 631, error dismissed, 
judgment correct. 

Time of objection. 

(1) Failure to object to improper 
argument of counsel at time it was 
made was held to waive error so 
that it would not be consldered on 
appeal. 

Tex.—Wade v. Texas Emp. Ins. 
Ass'n, 244 S.W.2d 197, 150 Tex. 657. 

Highway Ins. Underwriters v. 
Coleman, CivA.pp., 239 S.W.2d 131, 
refused no reversible error—Texas 
Employers* Ins. Ass*n v. Peppers, 
Civ.App., 133 S.W.2d 165, error dis¬ 
missed, judgment correct. 
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propcr argument of counsei will not preclude a party 
from raisin" the issue on appeal, where the preju- 
dicial effccts of the argument could not have been 
cbviatcd by an instruction from the court.®" 

Where a conipensation act provides that an in- 
termediate appellate court should, before rendering 
iudginent, transmit to the compensation commission, 
for its determination, issues which appear not to 
have been presented to the commission on the origi- 
nal hearing before it, such issues must, on proper 
application of a party to the action, be transmitted 
to the commission by the intermediate court rather 
than by a higher appellate court before which a re- 
view of the proceedings before the intermediate 
court is sought^s 

^^anifcst and fundamenial error; jurisdiction. 
Under some acts and practice, the jurisdiction of 
the lower court must be questioned by timely ob- 


jection in order for it to be considered on further 
appeal;®^ and it must appear that the want of ju¬ 
risdiction of such court was brought to its attention 
by spccific statements rather than by mere conclu- 
sions.^® 

Generally, however, in conformity with recog- 
nized limitations and exceptions to the rule requir- 
ing objections to be made in the lower court in or¬ 
der for questions to be reviewable in the higher 
court, as discussed in Appeal and Error §§ 242 , 245 , 
it may be unnecessary for a question apparent on 
the record to be first raised in the court below in 
order to be re\'iewed in the higher court.'^^ Mani- 
fest"2 and fundamental'^3 error, apparent on the rec¬ 
ord, may be raised and considered for the first time 
in the higher court. Generally, the question of ju¬ 
risdiction may be urged and considered in the higher 
court, regardless of whether or not it was urged be- 


(2) Improper argument was held 
not to constitute reverslble error, 
where no objection was made thereto 
until assigned as error in motion for 
new trial. 

Tex.—Safety Casualty Co. v. Wright, 
leO S.W.2d 23S. 138 Tex. 492. 

Angelina Cas. Co. v. Ryan, Civ. 
App., 2S2 S.W.2d 319, error refused 
ao reversible error—Texas Emp. 
Ins. Ass’n v. Rlgsby, Civ.App., 273 
aW.2d 681. 

Beatiest for court to aot 
In order to claim error because of 
misconduct of counsei in his argu¬ 
ment to jury, an objection alone is 
not sufficient, but court must be re- 
<iuested to act, unless misconduct 
was 80 iiagrant that no instruction 
would cure it. 

'Wash.—Seth v. Department of L»abor 
and Industries, 152 P.2d 976, 21 
Wash.2d 691. 

Proper preservatioiL of ohjectioa to 
argument reqnired 

Tex,—Texas Emp. Ins. Ass'n v. 
George, Civ.App., 288 S.W.2d 218, 
error refused no reversible error. 

Objection held not properly preserved 
Tex.—^American General Ins. Co. v. 
Dennis, Civ.App., 280 S.W.2d 620. 

Ohange of gronnds 

Where counsei objected to argu¬ 
ment of opposing counsei, but appeal 
brief of objection stated different 
grounds than were stated in objec¬ 
tion, it could not properly be consid¬ 
ered on appeal. 

Tex.—^Houston Pire & Cas. Ins. Co. v. 
Ford, Civ.App., 241 S.W.2d 158, re¬ 
fused no reversible error. 

Beply argnments 

Where purportedly improper argu¬ 
menta of plaintilTs attomey in work- 
men*8 compensation case were made 
in reply to argumenta by defendant^s 
attomey ajad no objection had been 


made to such arguments, impropriety 
of arguments could not be urged on 
appeal. 

Tex.—Highway Ins. UnderYt^riters v. 
Coleman, Civ.App., 239 S.W.2d 131, 
refused no reversible error. 

Curahle impropriety 
Improper argument of such a na¬ 
ture that trial court could have cured 
impropriety if objection had been 
made, does not constitute reversible 
error where objection was made for 
first time in motion for new trial. 
Tex.—Texas Emp. Ins. Ass'n v. Bigs- 
by, Civ.App., 273 S.W.2d 681. 

67- Tex.—^Loper v. Lumbermen's 
Lloyds, Civ,App., 269 S.W.2d 353, 
reversed on other grounds Lum- 
bermen's Lloyds v. Loper, 269 S. 
W.2d 367, 153 Tex. 404. 

FailTire to ohject to earlier argument 
Where defendant's subsequent ar¬ 
gument in workmen’s compensation 
case went beyond llmlts reached by 
earlier argument, even though they 
contained some similar statements, 
failure to object to earlier argrnment 
did not preclude plaintlff from claim- 
ing error in subsequent argrument. 
Tex.—Loper v. Lumbermen's Lloyds, 
Civ.App., 269 S,W.2d 353, reversed 
on other groimds Lumbermen’s 
Lloyds V. Loper, 269 S.W.2d 367, 
153 Tex. 404. 

68. Colo.—^Tavenor v, Boyal Indem- 
nity Co., 272 P. 3, 84 Colo. 521. 

71 C.J. p 1233 note 83. 

69. Objection held too late 

Where employers obtained an or¬ 
der transferring an appeal from a 
workmen*s compensation award from 
court of one county to court of an- 
other and on second appeal case was 
transferred back to court of first 
county on employers' application, em¬ 
ployers could not thereafter chal- 
lenge Jurisdiction of such court, par- 
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ticularly where employers waited un¬ 
til court affirmed award, since one of 
courts had jurisdiction of appeal. 

Mo.—State ex rei. Carnahan v. Dor- 
rls, App.. 168 S.W.2d 167. 

70. Or.—Streby v. State Industrial 
Accident Commission, 215 P. 586, 
107 Or. 314. 

71 C.J. p 1245 note 10. 

71- Ky.—Workmen’s Compensation 
Board v. U. S. Coal & Coke Co., 
246 S.W. 900, 196 Ky. 833. 

71 C.J. p 1238 note 39. 

72- IT.S.—^Brown v. Alaska Indus. 
Bd., C.A.Alaska, 224 F.2d 680. 

73- Tex.—^ICT Ins. Co. v. Gunn, Civ. 
App., 294 S.W.2d 435, error re¬ 
fused no reversible error. 

Failnxe of Jnxy to answer d^osttons 
submitted on partial incapacity in 
accordance with instruction was fun- 
damental error, requirlng reversal 
of Judgment for employee. 

Tex.—^Traders & General Ins. Co, v. 
Patton, Civ.App., 92 S.W.2d 1083, 
error dismissed. 

Matters IfOld not to constituto Itinda- 
mental error 

(1) Generally. 

Tex.—Commercial Standard Ins. Co. 
V. Bobinson, CiVwA.pp., 126 S.W.2d 
1026, reversed on other grrounds 
151 aw.2d 795, 13T Tex. 184. 

(2) Assignment of error challeng- 
ing jurisdiction of trial court because 
of alleged absence of showing that 
injury occurred in county of suit, 
did not assign a fundamental error 
which could be raised for first time 
on appeal. 

Tex.—Security Mut. Casualty Co, v. 
Woodard, Civ.App., 146 S.W.2d 281, 
error dismissed, Judgment correct. 
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low/'* such as jurisdiction of the suhjcct matterj^ 
or jurisdiction dependent on the timcliness of the 
appeal from the compensation board or commission 
to the first reviewing courtJ® 

An alleged fatal jurisdictional dcfect because of 
the failure to file, or the insufficient filing, with the 
commission of the claim for compensation may not, 
howcvcr, bc made for the first time in the higher 
court;"" nor can objection be made for the first 
time in the higher court to the form of the award, 
even though urged as a jurisdictional defect.*® 
The jurisdiction of the compensation director to 
make a compensation award on a tardy or late ap- 
plication for a hearing cannot bc questioned for the 
first time on further appeal to the higher court.^^ 
Moreover, appellant in the higher court cannot 


charge error to the lower court because of its fail¬ 
ure to hold that the compensation commission should 
not have taken jurisdiction of the case because the 
compensation commission of another state had al- 
ready taken jurisdiction of it, where the question 
was never raised or considered in the lower court.^® 

Exceptions, Under various acts and practice, ex- 
ceptions are required in order to reserve questions 
for review on further appeal from the lower court.^^ 
The exceptions must speci fy the questions to be 
considered on the further review.S2 A general or 
single exception to the judgment of the lower court 
docs not bring up for review the particular findings 
of fact or the sufficiency of the evidence to support 
them, but only the single question of whether the 
findings of fact support the judgment,83 or it chal- 


74. Md.—HoUand Mfgr. Co. v. Thom- 
as, 110 A. 209. 136 Md. 77. 

71 C.J. p 1238 note 38. 

Ab Bxsr stafiTa of procoadinSTs 
Or.—Meaney v. State Industrial Ac¬ 
cident Commission. 232 P. 789. 113 
Or. 371. 

75. X.J.—^Fury v. New York & L. B. 
R. Co.. 22 A.2d 286. 127 N.J.Law 
354, certiorari denied New York & 
L,. B. TL Co. V. Fury. 62 S.Ct. 800. 
315 U.S. 813. 86 L.Ed. 1213. 

Ohio.—-Goldberg v. Industrial Com¬ 
mission of Ohio. 3 N.E.2d 364, 131 
Ohio St. 399. 

S.C.—Black V. Town of Springfleld, 
60 S.E.2d 854. 217 S.C. 413. 

Praotico not eneouragad 
Colo.—Industrial Commission v- 
Plains Utility Co., 259 P.2d 282, 
127 Colo. 506. 

Alter flnal dispositioiL 

Supreme court had jurisdiction to 
determine question not raised in cir-1 
cult court, as to industrial commis- 
sion'8 power to determine matters 
relating to Injury and disability after 
final disposition of such items by 
commission. j 

Wis.—Sheehan v. Industrial Commis-1 
sion. 76 N.W.2d 343, 272 Wis. 595. 

7«. Md.—^Holland Mfg. Co. v. Thom- 
as. 110 A. 209. 136 Md. 77. 

77- S.C.—KIng V. Wesner, 16 S.E.2d j 
289. 198 S.O. 49. 

78. S.C.—King v. Wesner, 16 S.E.2d | 
289, 198 S.C. 49. | 

79- Ga.—Prultt v, Ocean Accident & 
Ouarantee Corporation, 173 S.E. 
238, 48 Qa.App. 730. 

aou S.C.—^Ham ▼. Mullins LumberI 
Co., 7 S.E.2d 712, 193 S.C 66. 

81* Haas.—Indrisano*s Case, 30 N.E. 

2d 538, 307 Mass. 520. 

N.C.—^Worsley v. S, & W. Rendering 
Ca, 80 S.E.2d 467, 239 N.C. 547— 
Fox V. Cramerton Mills, 35 S.B.2d 
869, 226 N.C. 580—Hader v. Queen 


City Coach Co., 35 S.E.2d 609, 225 
N.C. 537. 

Pa.—McDermott v. Sun Indemnity 
Co. of New York. 198 A. 499, 131 
Pa.Super. 60. 

Tex.—Texas Employers Ins. Ass*n v. 
Wrlght. Clv.App.. 118 S.W.2d 433, 
error dismissed. 

Vt.—Sivret V. Knight, 109 A.2d 495, 
118 Vt. 313. 


> findings on appeal from common 
I pleas to superior court. 

. Pa.—^Karoly v. Jeddo-Highland Coal 
Co., 73 A.2d 214, 166 Pa.Supep. 571 
—^Wllkinson v. United Parcel Serv¬ 
ice of Pa., 43 A.2d 408, 158 Pa. 
Super. 22—Forsythe v. Harrison 
Tp. Bd. of Ed., 43 A.2d 366, 167 Pa. 
Super. 433—Nesbit v. Vandervort 
& Curry, 193 A. 393, 128 Pa.Super. 


Wash.—W’hite v. Department of La- j 
bor and Industries, 248 P.2d 566, | 
41 Wash.2d 276—Champagne v. De- | 
partment of Labor and Industries, j 
156 P.2d 422, 22 Wash.2d 412. 

71 C.J. p 1243 note 12. 

Necessity and sufficiency of excep¬ 
tions in order to reserve questions 
for review in civil actlons general- 
ly see Appeal and Error §§ 324-344. 

Zhity of lower court to mle 
On appeal from award of industrial 
commission, reviewing court should 
overrule or sustain each and every 
exception addressed to alleged errors 
of law so that party aggrieved by 
rulings may except thereto and pre- 
sent question for further review. 

N.C.—Worsley v. S. & W. Rendering 
Co., 80 S.B.2d 467, 239 N.C. 647. 

Speciflo ezceptioxis to general mling 
Where judge of lower court affirms 
all findings of fact and conclusions 
of law without ruling seriatim on 
each of specifle exceptions, it is in 
efCect a ruling on each and all such 
exceptions, and in such case party 
appealing to supreme court is not 
precluded from filing specific excep¬ 
tions to each ruling on whlch he 
wishes to base an assignment of 
error, 

N.C.—Stewart v. Duncan, 80 S.K2d 
764, 239 N.C. 640. 

Xn appeal to board 
A party who falis to except to a 
material flnding of fact by referee 
or to his failure to find a specifle fact 
on appeal to workmen^s compensa¬ 
tion board may not question referee'8 


58. 

Beasona for afflrmanee 

Where defendant raised, in his mo- 
I tlon for judgment non obstante 
veredicto, question of plaintiffs elec- 
tion to follow his common-law rem- 
edy, and trial court, while not ex- 
pressly sustainlng such contention, 
did set aside verdict of jury and 
render judgment in defendanfs fa¬ 
vor, defendant was not required to 
except to judgment as prerequisite to 
citing electlon of complainant to fol¬ 
low common-law remedy as another 
reason why Judgment of trial court 
was correct one. 

Tex.—Garza v. U. S. Fldelity & Guar- 
anty Co.. Civ.App., 251 S.W.2d 781, 
refused no reversible error. 

82. N.C.—^Rader v. Queen City Coach 
Co., 35 S.E.2d 609, 225 N.C. 637. 
Exceptions held insnfflcient 
Wash.—Peterson v. Department of 
Labor and Industries, 157 P.2d 298, 
22 Wash.2d 647. 

83- N.C.—Stewart v. Duncan, 80 S» 
E.2d 764. 239 N.C. 640—Wyatt v. 
Sharp, 80 S.E.2d 762, 239 N.C 655 
—Worsley v. S. & W. Rendering 
Co., 80 S.E.2d 467, 239 N.C. 647— 
Greene v. Spivey, 73 S.E.2d 488, 
236 N.C. 436—^Parsons v. Swift & 
Co.. 68 S.B.2d 296, 234 N.C 680— 
Brown v. L. H. Bottonns Truck 
Lines. 40 S.E.2d 476, 227 N.C. 65, 
opinion adhered to 42 S.E.2d 71, 
227 N.C 299—^Fox v. Cramerton 
Mills, 35 S.E.2d 869, 225 N.C. 580— 
Rader v. Queen City Coach Co., 35 
i S.E.2d 609, 225 N.C. 637. 
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Icngcs only the conclusions of law on the facts so 

found.s^ 

Pctition for rcviezv. Under sotnc acts and prac- 
ticc, the highcr court will not review the findings 
and award of the compensation commission uniess 
the particular ground of objection is presented by 
pctition to review the award.s» Where there was 
no pctition to review the award of the compensation 
commission, a judgment of the lower court modify- 
ing the commissiones award will be reversed by the 
higher court for lack of jurisdiction over the sub- 
jcct matter by the lower court, even though that 
point was not raised in the lower court.S6 

Motion for new trial. In some jurisdictions, er- 
rors, or designated errors, must be made the basis 
of a motion for a new trial as a prerequisite to 


their consideration by a higher court on a further 
review of the compensation case,*" uniess the fail- 
ure to do so is excused under an exception to the 
rule.** Such a motion has been held necessary 
where issues were raised and considered by the 
first reviewing court which were not before the 
compensation board,*^ but not necessary where no 
evidence was heard by the first reviewing court®® 
and the case was tried in the lower court entirely 
on the record certified to it by the compensation 
board or commission.®^ Such a motion is not re- 
quired in order for the higher court to review funda- 
mental error.®® 

Under some practice and procedure, a motion for 
new trial covers the whole record and is no longer 
a motion for raising only what were formerly mat- 
ters of exception. The motion, however, is not nec- 


Two a^estions 

An exception to judgment of lower 
court afflrming or reversing an award 
of workmen’a compensation or a de- 
nial of a claim for workmen*s com¬ 
pensation presents two questions, 
namely, are facts found sufficient to 
support judgment, and does any er¬ 
ror of law appear on face of record. 
N.C.—Hom V. Sandhill Purniture Co., 
95 S.E.2d 521, 245 N.C. 173, 
Qnestioiui presented by partionlar en. 
ceptions 

Exception to Judgment was held 
sufficient under facts of case to bring 
up for review single question of law 
whether written contract between 
claimant*s intestate and alleged em- 
ployer established relationship of 
employer and employee as found by 
industrial commission or whether in¬ 
testate was an independent contrac¬ 
tor as contended by employer. 

N.C.—Brown v. L. H. Bottoms Truck 
Lines, 42 S.E.2d 71, 227 N.C. 299. 

84. Mo.—Seabaugh's Dependents v. 
Garver Lumber Mfg. Co., 200 S.W. 
2d 55, 355 Mo. 1153. 

N.C.—^Parsons v. Swift & Co., 68 S.E. 
2d 296, 234 N.C. 580. 

85. Colo.—Steams-Roger Mfg. Co. v. 
Casteel, 261 P.2d 228, 128 Colo. 289 
—Industrial Commission v. Piains 
Utility Co., 259 P.2d 282, 127 Colo. 
506. 

Befines limits of inqniry 

A petition to Industrial commis¬ 
sion for review of its award of com¬ 
pensation defiines limits of inquiry 
for supreme court on review of judg¬ 
ment of district court setting aside 
award and dismissing claim, and er¬ 
rors or objections, mentioned in com- 
plaint or assignments of error, bdt 
not specifled in such petition, will 
not be considered by such court. 

Colo.—^Industrial Commission v. Cai- 
umet Fuel Co., 114 P.2d 297, 108 
Colo. 133* 


88. Colo.—^Industrial Commission v. 
Martinez, 77 P.2d 646, 102 Colo. 31. 

87. Tex.—^Meyer v. Great Am. In- 
dem. Co., 279 S.W.2d 575, 154 Tex. 
408—^Insurors Indemnity & Insur¬ 
ance Co. V. Associated Indemnity 
Corporation. 162 S.W.2d 666, 139 
Tex. 286. 

Boyd V. Texas Emp. Ins. Ass*n, 
Civ,App., 207 S.W.2d 709—Travel- 
ers Ins. Co. v. Calcote, Clv.App., 
203 S.W.2d 56, error refused no 
reversible error—^Texas Indemnity 
Ins. Co. V. Warner, Civ.App., 159 
S.W.2d 173, error refused—Garrett 
V. U. S, Pidelity & Guaranty Co., 
Civ.App., 77 S.W.2d 1066, reversed 
on other grounds U. S. Fidelity & 
Guaranty Co. v. Garrett, 105 S.W. 
2d 868, 129 Tex. 587. 

Necessity and sufflciency of motion 
for new trial in clvil actions gen- 
erally see Appeal and Error §§ 
3o2—388. 

Fxior role 

Tex.—Commercia! Standard Ins. Co. 
V. Hobinson, 151 S.W.2d 795, 137 
Tex. 184. 

Znfnifficieaoy of evidence 
Where question of insufflciency of 
evidence to sustain judgment was 
not raised by motion for new trial, 
appellant was not entitled to raise 
it for first time in appellate court. 
Tex.—^Texas Indem. Ins. Co. v. Dunn, 
Civ.App., 221 S.W.2d 922. 

Improper argummit 

Error presented by improper argu- 
ment of counsel, not based on tes- 
timony, advlsing jury of answers to 
make to issues so as to avoid incon- 
sistency, to which no exception was 
reserved at time, could be complained 
of for first time on motion for new 
trial. 

Tex.—^Traders & General Ins. Co. v. 
Offleld, Civ.App., 105 S.W.2d 359, 
error dismissed. 
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Cross awdgnments of erroxs in a 

compensation case which were not 
brought to attention of lower court 
by motion for new trial or appeal 
from judgment, need not be consid¬ 
ered by higher court. 

Mont.—Best v. London Guarantee & 
Accident Co., 47 P.2d 656, 100 Mont. 
32. 

88 . Tex.—Insurors Indemnity & In¬ 
surance Co. V. Associated Indem¬ 
nity Corporation, 162 S.W.2d 666, 
139 Tex. 286. 

Bejectio]]. of jniy finding 
Where a litigant has been deprived 
of judgment based on a motion to 
disregard a finding by Jury, party 
aggrieved thereby can complain on 
appeal without having first com¬ 
plained in a motion for a new triaL 
Tex.—Great Am. Indem. Co. v. Meyer, 
Clv.App., 285 S.W.2d 276. 

89. Ky.—Clover Pork Coal Co. v. 
Scoggins, 91 S.W.2d 543, 263 Ey. 
424. 

90. Ky.—Elkhom Coal Co. v. Stout, 
168 S.W.2d 332, 293 Ky. 6L 

71 C.J. p 1368 note 74 Ul. 

91. Ark.—^Ledbetter v. Adams, 230 
S.W.2d 21, 217 Ark. 329—Spring- 
dale Monument Co. v. Allen, 223 S. 
W.2d 802, 215 Ark. 788. 

71 C.J. p 1245 note 13. 

92. Tex.—^Insurors Indemnity & In¬ 
surance Co. V. Associated Indem¬ 
nity Corporation, 162 S.W.2d 666, 
139 Tex. 286. 

UCatter held fnndamental error 
Entering judgment against party 
contrary to verdict of jury absolving 
him, in absence of proper motion for 
such judgment, was fundamental er¬ 
ror which could be reviewed despite 
lack of motion for new triaL 
Tex.—^Insurors Indenmity & Insur¬ 
ance Co. V. Associated Indemnity 
Corporation, 162 S.W.2d 666, 139 
Tex. 286. 
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essary in order to prescrvc, for further review, 
the proceedings and evidence had before the com- 
pensation commission,^*^ although on further appeal 
from the lowcr coiirt on the issuc of whether the 
award of the compensation commission was pro- ; 
cured by fraud» the contention of appellant must be 
stated in a motion for new trial in order to be re- 
viewablc.^* Under other acts and practice, a mo¬ 
tion for new trial is not nccessary in order to ob- 
tain a further review of a workmen’s compensation 
case on the merits,®^ but in order to obtain a re¬ 
view of errors of law which allegedly occurred 
during the trial in the court below, a motion for 
new trial must be timely filed, assigning such er¬ 
rors therein.^® Under stili other acts and practice 
the failure to file a motion for new trial within the 
proper time does not affect the appellate jurisdic- 
tion of the higher court, but it docs proclude a con- 
sideration of the case on the weight of the cvi- 
dence.^^ 

§ 798. Parties 

AII persont necessary to a flnal determination of the 
matter in issue are necessary parties on the further 
review of a compensation case. 

In gencral, ali persons necessary to a hnal deter¬ 
mination of the matter in issue must be made parties 


on appeal, or other appropriate form of review, from 
the judgment or decree of a court reviewing an 
award or decision of a compensation board or com- 
mission.®^ Xo objection for nonjoindcr of parties 
can be made where the nonjoinder was the fault of 
appellant.®^ 

Where the appeal in the first reviewing court 
was dismissed after a jury had returned a verdict 
for claimant and he died after giving notice of fur¬ 
ther appeal, if the higher court holds that the jury 
verdict was proper, judgment should be entered as 
of the date of the verdict so as to avoid abatement; 
but if the higher court holds that a new trial is re- 
quired, the action should then be considered abated.^ 

§ 799. Taking and Perfecting Proceedings 
for Review 

a. In general 

b. Time for taking and perfecting 

a. In Cleneral 

An appeal from, or other form of review of, a Judg- 
ment or decree in a proceeding reviewing an award or 
decision In a compensation case must be properly taken 
In accordance with the governing statutes and ruies of 
practice. 


93. Mo.—Seabaugh's Dependents v. 
Garver Lumber Mfg. Co., supra— 
Phillips V. Air Reduction Sales Co., 
85 S.W.2d 55, 33T Mo. 587. 

Buchanan v. Nicozisis, App., 78 
S.W.2d 492. 

94. Mo.—Phillips v. Air Reduction 
Sales Co., 85 S.W.2d 551, 337 Mo. 
587. 

95. Neb.—^Kansen v. Paxton & Vier- 
ling Iron Works, 284 N.W. 352, 135 
Xeb. 867. 

Txlal de novo 

A motion for new trial Is not a 
necessary prerequisite in order for 
supreme court to aearch record, try 
case de novo thereon, and render 
such Judgment as should have been 
rendered. 

Neb.—^Peek v, Ayres Auto Supply, 51 
N.W.2d 387, 156 Neb. 233. 

96. Neb.—Peek v. Ayres Auto Sup¬ 
ply, supra. 

97. Chio.—^Brooks ▼. Industrial 
Commission, 49 N.E.2d 580, 71 Ohio 
App. 295. 

89. Ga.—Board of Road and Rev- 
enue Com*r8 of Candler County v. 
ColUns, 95 S.E.2d 758, 94 Oa.App. 
662. 

DssiipMrtlott 9M ■'srt al” 

Where statement of appeal desig- 
nated appellees as named person *‘et 
al,** auoted phrass was without effect 
and appeal was against named person 
only. 


Ky.—Inland Gas Corp. v. PUnt, 255 
S,W.2d 1006. 

Board, bureau, or oommissioiL 
Board or commission should be 
made a party to appeal. 

Ky.—Black Mountain Corporation v. 

Black, 294 S.W. 820, 220 Ky. 85. 
N.D.—^Henderson v. Scott, 10 N.W.2d 
490, 72 N.D, 616. 

Bependeat of deceased employee 
receiving award was a proper party 
defendant to bili of exceptione 
brought by common-law wife of de¬ 
ceased. 

Ga»—Grooms v. Globe Indem. Co., 81 
S.E.2d 851, 90 Ga.App. 68. 

Xtnor soa of deceased employee 
held necessary party. 

Ga.—Blue Top Cab Co. v. Donaldson, 
92 S.E.2d 23, 93 Ga.App. 366. 
Chiardlan appointed for minor is 
a necessary party on appeal from 
decision afflrming award granting 
compensation. 

Ga,—^Utlca Mut. Ins. Co. v. Rolaz, 75 
S.E.2d 205. 87 Ga.App. 733. 
Xasuraace carrier held properly 
added as party defendant. 

Ga.—^Harper v. National Traffic 
Guard Co., 36 S.E.2d 842, 73 Ga. 
A.pp. 385. 

Beath of party 

(1) Where notice of appeal was 
filed before death of injured em¬ 
ployee, appeal was perfeoted and 
vested Jurisdiction in higher court to 
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review and adjudicate question of 
validity of Judgment, and if revivor 
In name of exeeutrix of plalntifTs 
estate was improper, it was nothing 
more than irregularity which did not 
affect Jurisdiction of court. 

Ohio.—Scott V, Industrial Commis¬ 
sion, App., 105 N.E.2d 881. 

(2) Where injured employee died 
after filing notice of appeal, If there 
was any irregularity in revivor in 
name of exeeutrix of his estate in 
higher court, such irregularity could 
have been corrected by counsel by 
timely action, and If there had been 
any denial of proper representation 
of cause of plalntifif, court would take 
any appropriate steps to assure such 
representation, and any party who 
has interest in Judgment could be 
substltuted. 

Ohio.—Scott ▼, Industrial Commis¬ 
sion, supra. 

(3) Where defendant in compensa¬ 
tion proceeding died pending appeal, 
and no representative of his estate 
was appointed, judgment could not 
be entered on appeal which would 
affect estate of such defendant. 
Conn.—Lucarelii v. Barle (X Dodds,. 

Inc., 186 A. 641, 121 Conn. 640. 

99. Tex.—Georgia Casualty Co. v. 
Campbell, CivJVpp., 266 S.W. 854, 

X. Wash.—Cari v. Department of 
Labor and Industries, 234 P.2d 487, 
88 Wash.2d 890. 
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In accordance with the niles applicable in civil 
actions gencrally, as discussed in Appeal and Error 
§§ 425-427, an appeal from, or other form of re- 
view of, a judgment or decree in a proceeding re- 
viewitig an award or decision in a compensation 
case must be properly taken,2 and must be in ac¬ 
cordance with the rules of practice in the higher 
court.^ Under some acts and practice such appeals 
must be taken and prosecuted in the same manner 
and form and with the same effect as other appeals 
to the court.*^ A motion to set aside an order of 
the full board, denying the employee compensation, 
and granting the right to appeal, has been held not 
proper procedure.® 

Under various compensation acts and rules of 
practice, notice of appeal is required in order to 
take and properly perfect a further appeal to a 
higher court;® and under some acts, codes, and rules 
of practice, the appeal is perfected and the higher 
court given jurisdiction by the proper and timely 
Service and filing of a written notice of appeal with 
the lower court,^ or by the filing of a notice of ap¬ 
peal in the office of the clerk of the first reviewing 
court and depositing therein the docket fee required 
by law within the time prescribed.^ 


WTiere appeals are taken by serviug notice of 
appeal on the adverse party or his attorney and the 
clerk of the trial court, Service of such notice on ali 
adverse parties or their attorneys is necessary to 
give the higher court jurisdiction of the case.9 Xo- 
tice by the employer and insurer must be ser\’ed on 
claimants as adverse parties, as well as on the at- 
torney-general, appearing for the commission and 
the clerk of court.^® Also, notice of appeal must 
be served on claimants, even though they do not 
appear in an action to set aside an award, decided 
adversely to the employer, ivho appeals.i^ Wliere 
a notice of appeal is entitled *‘In the matter of the 
appeal of” claimant, it is immaterial that on appeal 
the titie is changed to name claimant as claiming 
against the commission ^2 

The denial of a writ of error has the effect of 
leaving the judgment of the first reviewing court 
stand as it was entered and it is res judicata on 
the merits in subsequent proceedings.^S An appeal 
from a final decree of the first reviewing court has 
been held to vacate such decree.^^ Proceedings for 
further review may properly be taken under the 
provisions of the law in force at the time of the 


8. Md.—Clauss V. Board of Bduca- 
tion of Anne Anindel County, 30 
A.2d 779, 181 Md. 513. 

71 C.J. p 1366 note 49. 

Bili of review held snffloie&t 
Mass.—^Employers’ Liabillty Assur. 
Corp. V. Dileo, 10 N.E.2d 251, 298 
Mass. 401. 

Pleadlngs held insufficlent to justi- 
fy setting: aside of former final judg¬ 
ment rendered in original suit. 

Tex.—^Texas Emp. Ins, Ass'n v. Scott, 
Civ.App., 242 S.W.fd 915. 

Xotlon to stay appeal denied 
Md.—Egeberg v. Maryland Steel 
Products Co., 58 A.2d 684, 190 Md. 
374. 

Bffect of XLoaoompliaiice 
Provision of compensation act re- 
lating to appeal contemplates that, if 
there is default in required appellate 
procedure, superior court retalns Ju¬ 
risdiction of cause and on motion of 
any party may proceed as though no 
claim of appeal had been made. 

Oeorge A. Puller Co. v. Man-! 
cini, 54 A.2d 392. 78 R.I, 178. 

Briefs 

On appeal from judgment confirm- 
ing an award, higher court would 
consider only briefs flled therein and 
would not consider briefs employer 
had flled with board. 

Ky.—Comett-Lewis Goal Co. v. Day. 
226 aW.2d 951, 312 3ECy. 221. 


Burden of presenting additional 
grouads 

Where employer and Insurance car- 
rier were respondente before indus- 
trial commission on review of flnd- 
ings of hearing commissioner, and 
before Circuit court on appeal by 
claimant from findings of commis¬ 
sion, it was not necessary for em¬ 
ployer and Insurance carrier to sub- 
I mit additional sustaining grroimds for 
former decisions favorable to them. 
i S.C.—Wallace v. Campbell Limestone 
Co., 17 S.B,2d 309, 198 S.C. 196. 

3. N.C,—^Anderson v. Wray Plumb- 
ing & Heating Co., 76 S.E.2d 458, 
238 N.C. 138. 

4. Pa.—^Wilkinson v. United Parcel 
Service of Pa., 43 A.2d 414, 158 Pa. 
Super. 84. 

5. Ind,—Udell v. Leedy Mfg. Co., 153 
N,E. 816, 85 Ind-App. 562. 

6. Idaho.—^Hutton v. Davis, 53 P.2d 
345, 56 Idaho 231. 

Chio.—^Hichards v. Industrlal Com¬ 
mission, 127 N.E.2d 402, 163 Chio 
St 439. 

Wash.—Strmich v. Department of 
Labor db Industries of State, 222 
P.2d 663, 37 Wash.2d 218. 

Necessity for notice of appeal in 
civil actions generally see Appeal 
and Error § 590. 

Wtitten notloe of appeal must be 
filed with the clerk of district court. 
Kan.—Souden v. Rine Drilling Co., 
92 P.2d 74, 160 Kan. 239. 
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XTotlce of appeal held sufficient 

111.—Zisook V. Industrlal Commis¬ 
sion, 106 N.E.2d 156, 347 IlLApp. 
178. 

7. Wash.—Strmich v. Department of 
Labor Ss Industries of State^ 222 
P.2d 663, 37 Wash.2d 218. 

Amendment of notice of appeal held 
proper 

Ohlo.—Richards v. Industrlal Com¬ 
mission, 127 N.E.2d 402, 163 Ohio 
St 439. 

8 . Neb.—^Miller v. Peterson, 85 N.W. 
2d 700, 165 Neb. 344. 

9. Wis.—^Falk v. Industrlal Commis¬ 
sion, 45 N.W.2d 161, 258 Wis. 109. 
CKiarflian, to whom compensation 

award to infant dependent of de- 

ceased employee was payable must be 

served. 

Idaho.—^Hutton v. Davis, 53 P.2d 345, 
56 Idaho 231. 

10- Wis.—Prontier Mining Co, v. 
Industrlal Commission of Wiscon- 
ain, 169 N.W. 312, 168 Wis. 157. 

11 . Wis-—Sherwood v. Redfleld, 175- 
N.W. 782, 171 Wis. 91. 

12 . Or.—Butterfield v. State Indus- 
trial Accident Commission, 22$ P« 
216, 223 P. 941, 111 Or. 149. 

13. 111.—Union Asbestos & Rubber- 
Co. V. Industrlal Commission, 114 
N.E.2d 345, 415 IlL 367. 

14. Mass.—Nagle’s Case, 37 N.E.2d 
474, 310 Mass. 193. 
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judgment appealed from rather than under the law 
as subsequently amended.i5 

Nccessity for motion for nezv trlal. Appellants 
Tiave been held not required to file a motion for new 
trial in a first reviewing court in order to take a 
further appeal,!® least where the first reviewing 
•court reviewed only the record of proceedings be- 
fore the compcnsation commission and did not try 
the case.17 

Affidavit, Where the statute requires filing of an 
affidavit as a prerequisite to an appeal, where judg- 
ment has been rendered against both the employer 
and insurer and only the employer files an affidavit, 
the attemptcd appeal of insurer cannot be heard.^* 

Leavc to appeal has been held unnecessary where 
appeal is a matter of right,i^ although leave to ap¬ 
peal has been granted in the interest of expedition 
where delay in awarding compensation for injury 
to an employee has been shocking.^O A formal or¬ 
der allowing an appeal has been held not required 
in order to appeal from a judgment or decree in a 
proceeding to set aside a compensation order or 
award,2i and an approval of an appeal bond has 
been held in legal effcct an allowance of an appeal 
from such a judgment or decree.-^ Under some 
aets leave to appeal is required in order to appeal 
from an interlocutory judgmcnt.23 

Citation, The issuance of citation has been held 
not to bc ncccssary and not to be jurisdictional on 
appeal from a judgment or decree in a proceeding 


to set aside a compensation order or award,-^ and 
the issuance of citation may be waived.^S 

Service of hili of exceptionis, Where a statute 
or the rules of practice so require on writ of error 
the bili of exceptions must be served on all neces- 
sary parties to the appeal.^® In the abscnce of 
statutes permitting it, Service of the bili of excep¬ 
tions by registered mail is improper as not in com- 
pliance with the manner prescribed.^^ 

Entry or docketing. Where, under a statute 
which requires entry forthwith in the appellate 
court, an appeal has been taken and a motion in 
the court below to dismiss because not entered 
forthwith in the appellate court has been denied, in 
an argument of the case on its merits in the ap¬ 
pellate court a second such motion will be denied.28 

Questions reserved for advice of higher court. 
Under permissive statute the intermediate court 
can reserve a workmen^s compensation case for the 
advice of the higher court without any appeal or 
judgment when the facts arc not in dispute.-^ 

Rehearing. An employer in whosc favor the de- 
cision was made by the compensation board or com¬ 
mission is not barred from appcaling from a judg¬ 
ment of reversal by the court to which such deci- 
sion was appealed because of his failure to have 
applied for a rehearing before the compensation 
board or commission, sincc the party who lost be¬ 
fore the board or commission was the only onc who 
had occasion to apply for a rehearing and to ap- 
pcal.30 


15. 111.—H. W, Clark Co. v. Indus- 
trlal Commission, 126 N.E. 579, 291 
111. 561. 

16. Mo.—Seabaugh’s Dependents v. 
Garver Lumber Mfg, Co., 200 S.W. 
2 d 56. 355 Mo. 1153. 

Nob.—Hansen v. Paxton & Vlerling 
Iron Works, 284 N.W. 352, 135 Neb. 
867. 

17. Mo.—Jennoman v. Consolidated 
Underwrlters, 100 S.W.2d 458, 340 
Mo. 273. 

Motion on issno decided f avorably to 
appellant 

Where clalmants flled affidavit in 
reviewing court purporting to 
present isaue of fraud, employer and 
insurer, whose motion to strike afli- 
■ davit was sustained, were not re- 
auired to flle motion for new trial on 
such ruling in order to maintain ap¬ 
peal from judgment of court revers- 
ing award. 

Mo.—Jenneman v. Consolidated Un- 
derwriters, supra. 

18. Mo.—'Wheat v. R. A. WTiltney & 
Son, App., 34 S.W.2d 158. 


19. N.T.—^Fineman v. Camp Ga-He- 
Ga. 180 N.B. 105, 258 N.Y. 423. 
l^eave to appeal denied where ap¬ 
pellant was entitled to appeal as a 
matter of right. 

N.Y.—Hendler v. Cayton Bakery, 32 
N.y.S.2d 89, 263 App.DIv. 910. 

20- N.Y.—^Kowo V. Patrick McGov- 
ern, Inc,, 14 N.Y.S,2d 640, 257 App. 
Biv. 1096. 

21 . U.S.—Crescent Wharf & Ware- 
house Co. V. Pillsbury, C.C.A.Cal., 
93 P.2d 761, certiorari denied 68 
S.Ct. 1038, 304 U.S. 671, 82 L.Ed. 
1536. 

22 . U.S.—Burley Welding Works v. 
Lawson, C.C.A.Fla., 141 F.2d 964— 
Crescent Wharf & Warehouse Co. 
V. Pillsbury, C.C.A.Cal., 93 P.2d 
761, certiorari denied 58 S.Ct. 1038, 
304 U.S. 571, 82 L..Ed. 1536. 

23. N.X—Grogan v. William J. Scul- 
ly, Inc., 126 A.2d 41, 42 N.J.Super. 
174. 

24. U.S.—Crescent Wharf & Ware¬ 
house Co. V, Pillsbury, C.C.A.Cal., 
93 F.2d 761, certiorari denied 68 
S.Ct 1038, 304 U.S. 671, 82 L-Bd. 
1536. 


Omy purpose of citation is to give 
notlce to appellee so that hc may ap¬ 
petar and be heard in appellate court. 
U.S.—Crescent Wharf & Warehouse 
Co. V. Pillsbury, supra. 

25. U.S.—Crescent Wharf & Ware¬ 
house Co. V. Pillsbury, supra. 

Appearance 

Issuance of citation is waived by 
appellee by appearing gcncrally in 
court and filing brief on merits be¬ 
fore filing motion to dismiss. 

U.S.—Crescent Wharf & Warehouse 
Co. V. Pillsbury. supriu 

26. aoaxdlan of minor olaimant 
must be served 

Ga,—Utica Mut Ins. Co. v. Holax, 75 
S.B.2d 206. 87 Ga.App. 733. 

27. Ga.—Cox v. Bibb Mfg. Co., 164 
S.E. 97, 45 Ga.App. 158. 

28. Mass.—In re Moran, 119 N.E. 
956, 230 Mass. 500. 

71 C.J. p 1367 note 68. 

29. Conn.—Smith v. State, 88 A.2d 
117, 138 Conn. 620. 

aA W€UBh.—Cole V. Department of 
Dabor and Industries, 93 P.2d 413, 
200 Wash. 296. 
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Stay of execuHon. It has been held to be op- 
tional with the party appealing to the higher court 
whether or not there shall be a supersedeas.®^ In 
order that the appeal may operate as a supersedeas 
he must comply with the ternis and conditions pre- 
scribed therefor by statute and rule,®® which, under 
some statutes, are the same as are required in cases 
other than compensation cases.®® 

In order that an appeal may operate as a super¬ 
sedeas it must, under some acts and practice, be 
accompanicd by a prescribed bond and must have 
been taken and perfected within a prescribed time.®^ 
Under others, the filing of an appeal bond and the 
entry of an appeal to the higher court from a judg- 
ment of the first reviewing court affirming the com¬ 
pensation award supersedes the execution of the 
award.®5 Where the statutes applicable to appeals 
in civil actions generally require a supersedeas bond 
in order to stay execution pending the outcome of 
the appeal, it is proper to require such bond in an 
appeal in compensation cases in the absence of any- 
thing to the contrary in the compensation act.®® 

An interlocutory injunction granted in a pro- 


ceeding to enjoin and set aside a compensation 
award should be restored during the pendency of an 
appeal from a decree dismissing the proceeding.®*^ 
A supersedeas on an appeal from a judgment deny- 
ing an injunction against the enforcement of an: 
award does not operate as a pendente lite injunc¬ 
tion within an act prohibiting a stay of amoxmts. 
payable under an award pending final decision or- 
under a rule with respect to appeals from a judg¬ 
ment refusing an injunction.®® 

Where the party appealing fails to obtain a stay 
or supersedeas, the other party may go on with 
the case or not, at his pleasure, the subscquent pro- 
ceedings being taken at his perii.®® 

b. Time for Taking and Ferfectmg 

An appeal or other form of review of a Judgment or 
decree of a court reviewing an award or decision in a- 
compensation proceeding must be taken within the time- 
prescribed by statute or rule of court. 

An appeal from the judgment or decree of a 
court reviewing an award or decision in a compen¬ 
sation proceeding,^® or from a judgment or de- 


31. Ga.—American Mut. Llability 
Ins. Co. V. Bllison, 62 S.E!.2d 656, 
82 Oa.App. 712. 

32. Pa.—WUklnson v. United Parcel 

Service of Pa., 43 A.2d 414, 168 Pa. 
Super. 84. j 

BxOes srovetnUig flxst appeal 
Provisione goveming practice oni 
appeal from compensation board or 
oommlsBion to lower court are not 
applicable on a further appeal to a 
higher court 

Pa.—Wilklnson v. United Parcel 
Service of Pa., supra. 

S.C.—McDonald v. Palmetto The- 
aters, 11 S,E.2d 444, 196 S.C. 88. 

33. S.C.—^McDonald v. Palmetto 
Theaters, supra. 

Appeal from money judgnunt 
A statute prescribing conditions I 
for a supersedeas on appeal from al 
Judgment directing payment of mon- 
ey applies to a Judgment entered by 
a court on an award in a compensa¬ 
tion case» notwithstanding payment 
of some or ali of award may be in 
future installments. 

Pa.—Wilkinson v. United Parcel 
Service of Pa., 48 A.2d 414, 168 
Pa.Super, 84. 

3A Pa,—Wilklnson v. United Parcel 
Service of Pa., supra, 
flopexsedeas bond held snAdeiit 
Teae—^Petroleum Casualty Co. v. Oar- 
rison, C1V.APP., 174 S.W.Sd 74, er¬ 
ror refused. 

85. Fla.—^Dupree v. EUeman, 191 So. 

85, 189 Fla. 809. 

Appdsl from denial of Ultmf 
Wh^ employer SAd liDusmiiee 08 t]^^ 


rier, who appealed from Judgment 
of court, gave notlce of intention to 
appeal from order denying a stay 
and requiring compensation to be 
pald under award, and perfected 
proper bond, employer and Insurance 
carrier were entitled to a stay. 

S.C.—McDonald v. Palmetto Thea¬ 
ters. 14 S.EI.2d 278, 196 S.C. 400. 
ZnJunotioiL against denial of stay 
Where employer and Insurance car¬ 
rier, who had perfected proper bond 
and were entitled to a stay, gave no- 
tice of intention to appeal from order 
denying a stay and reguiring com¬ 
pensation to be paid under award, 
they were entitled to an injunction 
on rule to show cause where all par¬ 
ties concemed were aocorded full op- 
portunity to present and argue thetr 
respective oontentions. 

S,C.—DcDonald v. Palmetto Theaters, 
11 S.E.2d 444, 196 S.G. 88. 

36« Kan.—Paul v, Skelly Oil Co., 7 
P.2d 78, 184 Kan. 686. 

87. U.S.—Qulf Oil Corporation v. 
McManigal, D.C,W.Va„ 49 F.Supp. 
76. 

38. U.S.—Standard Dredging Corp. 
V. Kenderson, C.C.A.Ala„ 150 F.2d 
78. 

39. Ca.—American Mut. Iriability 
Ins. Oo. V. Bliison, 62 S.B.2d 656, 
82 Ga.App. 718. 

Batry of award 

On appeal from Judgment revers- 
Ing board’8 denial of compensation, 
olaimant, a supersedeas not having 
been procured, may have an award 
entered in hts favor by board and 
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that award afflrmed by superior- 
court during pendency of appeal, but 
such proceedings are rendered nuga- 
tory If Judgment is reversed. 

Ga.—^American Mut. Liiability Xns. 

Co. V. Ellison, supra. 

Payment of compensation 
Where a stay or supersedeas was< 
not obtained on further appeal, In¬ 
surance carrier must pay weekly 
compensation awarded injured em- 
ployee pending oarrier^s appeal to 
supreme court 

S.C,—^Bannlster v. Shepherd, 4. S.B. 
2d 7, 191 S.C. 165. 

40. Xow8—Grifilth V. Norwood 
White Coal Co., 294 N.W. 741, 229 
Xowa 496. 

Kan.—Brower v, Sedgwick County,. 

45 P.2d 836, 142 Kan. 7. 

Pa.—^Messlkomer v. Baldwin Loco- 
motive Works, 116 A.2d 863, 178 
Pa.Super. 637. 

Wis,—^Falk V. Industrlal Commlssion, 
45 N.W.2d 161, 268 Wis. 109. 

71 C.J. p 1867 note 67, 

Time reqnlrements held mandatory 
Fla.—Dupree v. Blleman, 191 So. 66, 
139 Fla. 809. 

Bactension 

Courts have no authority to ex- 
tend return day of appeals. 

Fla.—Dupree v. Blleman, supra. 

Amendment to entry of appesl at- 
tempting to change return day so as 
to bring it within prescribed period 
is ineftectual where prescribed time 
for taking appeal had expired be- 
fore attempt to amend was mado. 
Fla-r-Dupree v. BHeman. 

South Atlantic S. & Co» o^, 
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cree in a proceeding to set aside or enjoin a com- 
pensation order or award^i must be taken within 
the time after rendition of the judgment or decree 
•specified by the compensation act or rule of prac- 
tice in the particular jurisdiction. Also, writs of 
•certiorari must be timely,^^ and writs of error must 
be sued out within the time fixed for the return of 
the record to the commission.^3 Further, notice of 
appeal must be served and filed within the prescribed 
time.^4 

The time allowed for taking and perfecting an 
appeal or other form of review ordinarily runs 
from the time of rendition of final order, judgment, 
or decree in the first reviewing court,^® and not 
from’ the date on which the Journal entry of judg¬ 
ment was filed>® Where, however, a motion for 
new trial is filed, the time allowed for taking and 


perfecting an appeal or other form of review gen- 
erally commences to run on the overruling of the 
motion, rather than from the date of rendition of 
the judgment or decree,although the contrary 
has also been held.^8 

Under some acts and practice, the higher court 
is without jurisdiction to review the order or judg¬ 
ment of the lower court where the appeal is not 
taken and perfected within the prescribed time;^® 
but under other acts an appeal will not be quashed 
because not taken within the prescribed time where 
notice of judgment was not given to the attorney 
for appellant,50 or a party who, by accident or mis- 
take, has failed to appeal within the time prescribed 
therefor may petition the full court for leave to ap¬ 
peal, which may be granted on terms.5i 


ware v. Tutson, 190 So. 675, 139 Fla. 
406. 

JLppeal lield ttxnely 

(1) Generally, 

U.S.—Rupert v. Todd Shlpyarda 
Corp.. C.A,Cal., 236 F.2d 559. 

Fla.—Foster v. Cooper, 194 So. 331, 
142 Fla. 148. 

■Ga.—^American Mut. Llability Ins. 
Co. V. Flllson, 62 S.E.2d 656, 82 Ga. 
App. 712. 

Pa.—^McDermott v. Sun Indemnlty 
Co. of New York, 198 A. 499, 181 
Pa.Super. 60. 

(2) Appeal from order dismlssing 
motion to quash appeal in compen- 
isation case Aled within seven days 
of entry of order dismissing motion. 
Pa.—^Miles v. Masters, 97 A.2d 86, 

874 Pa. 127. 

41. Appeal lieUl timely 
U.S.—^Henderson v. Olens Falis Ih- 
demnity Co., C.C.A.La., 134 F.2d 
820, certiorari denied 68 S.Ct. 1176, 
819 U.S. 766, 87 L.Ed, 1709. 

NJT.—Cole Y. Brunswick Leather 
Goods Cerp., 68 A.2d 569, 1 N.J.Su- 
per. 190. 

AppUosrtifia for oertloraxl held time» 

ly 

•N.J.—I»aw V, Joseph Dixon Cruci- 
ble Oo., 49 A.2d 676, 184 N.J,Law 
691. 

43. Colo.—Hull V. Denver Tramway 
Ooiporation, 50 P.2d 791, 97 Colo. 
628. 

■71 C.J. p 1867 note 68. 

.Szonse 

Absence of Judge which prevented 
Oifninir cf bili of exceptione attord- 
ho e^scttse for fallure to sue out 
Writ o:t error within prescribed pe- 

.. 

<X)lo, —V. Denver Tramwdir Cor^ 
'po^tioh, supra. 

- •J7a.-4Boea Batcto Clttl»'^. Dtt 

‘''6# 0OL2A 624- ’• 


Servioe of notioe of appeal on all 
adYerse parties re^nlired 
Wis.—Palk Y. Industrlal Commis- 
slon, 45 N.W.2d 161, 268 Wis. 109. 
WIth derk of eonrt 
Wash.—Strmich y. Department of 
Labor & Industries of State, 222 
P.2d 668, 37 Wash.2d 218. 
Bxtenslott 

Time for flling written notice of 
appeal cannot be extended by Aling 
post-judgment motlons. 

Kan,—Souden v. Rine DriUlng Co„ 
92 P.2d 74, 160 Kan. 239. 

Service of notioe of appeal held too 
late^ notwithstanding Service on time 
was impossible because sheriffs Of¬ 
fice was closed when letter request- 
ing Service arrived. 

Wis.—^Falk V. Industrlal Commis- 
sion, 46 N,W.2d 161, 268 Wis. 109. 

45. Kan.—Brower v. Sedgwick Coun- 
ty, 46 P.2d 836, 142 Kan. 7. 

Pa.—McDermott v, Sun Indemnity 
Co. of New York, 198 A. 499, 181 
Pa.Super. 60. 

71 C.J. p 1867 noti 67 Ca3. 

Date from which xetom day detexu 

FUu—South Atlantic S. 8. Co. of Del- 
aware v. Tutson, 190 So. 676, 189 
Fla. 405. 

An amendment merely striking 
from final ord^ of Circuit eourt 
name of a Corporation not a party 
to cause was not such an amend¬ 
ment as would change time of ren¬ 
dition of final judgment witb respect 
to which time for appeal must be de- 
terminod. 

Fla.-><South Atlantic S. S. Co. of Del- 
aware v. Tutson, supra. 

Deoistoa grantlng Itetted xehMUS* 
iar wad not a final dispoedtioa of 
csMuss frem whidh time to fila writ 
oT revtew ran, . . • 

Lsu-<-^oa6« T. Wmtems, 59 SevM 744, 
515 La. L 
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roxmal entry of judgment 
Appellant is required to servs pro- 
posed case and excoptions within pre¬ 
scribed time after notice of appeal, 
even though there has been no for¬ 
ma! entry of judgment. 

S.C.—MeCants v. West Virginia Pulp 
& Paper Co., 76 S.E.2d 614, 228 S. 
C. 467. 

46. Fla.—South Atlantic 8. S. Co. 
of Delaware v. Tutson, 190 So. 676» 
139 Fla. 406. 

Kan.—Brower v, Sedgwick County, 
46 P.2d 886,142 Kan. 7. 

47. Mo,—Seabaugh*s Dependente v. 
Qarver Lumber Hfg. Co., 200 S.W. 
2d 66. 866 Mo. 1168. 

Neb.—Kansen v. IPaxton A Vlerllng 
Iron Works, 184 N.W. 862, 155 Neb. 
867—Saxton v. Sinclair Hefining 
Co., 260 N.W. 865, 126 Neb. 468. 

48. Kan.—Ferguton Palmollve- 
Peet Co., 288 P. 608, 129 Kan. 616. 

43. Fla.—^Davis v. Combinatlon 

Awning A Shutter Co., 47 So.ld 456. 
Kan.—Brower v. Sedgwick County, 
45 P.2d 885, 145 X£an. 7. 

Wia—Falk y. Industrlal Commis- 
sion, 45 N.W.Bd 111, 868 Wla 109. 
Appeal from Xatexftoontory Indgmcnt 
N.J.—Orogan v. WlUlam J. Soully, 
Ino., 186 A.8d 41, 48 NJT.Suptr. 174. 
Betnm day 

Where appeal was not made re- 
tumable within prescribed Ume high¬ 
er court^s potentlal jurlediotlon of 
appeal wae not properly Invofced. 
Fla.—Dupree v. Blteman, 191 So. 65, 
189 Fla. 809—South AtlanUc S. 8. 
Oo. of Delaware y. Tutson, 190 So. 
676, 189 FlA 405. 

50, Pa—G odfrold y. Hookhlll Ooal 
A Iron COL, 149 A. 577, 111 Pa.Su¬ 
per. 296. 

51. Maee.—Fetitlon of Zilberty ICut 
IPi, Oa» i N.&id 718, 198 Mace. 

75. 

A5ti8;r amir dm** 

eosstitiijtes pfHfidtTlt og mielake ex- 
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Ordinarily, appeals must be taken at the jiidg- 
ment tenn of court,52 but where a motion for new 
trial and in arrest of judgment and a bili of ex- 
ceptions are required before one can perfect an ap- 
peal, the appeal may be taken at a subsequent term.53 
Where a bili of exceptions is not required, the filing 
of it in the tenn foUowing that in which a motion 
for new trial was denied is not too late.®^ 

A statute providing that a compensation order as 
affirmed, modified, or reversed by the first review- 
ing court shall be filed in the office of the compen¬ 
sation commission and shall become final unless re¬ 
versed or modified by the higher court on an appeal 
taken within a specified time after the entry of judg¬ 
ment of the first reviewing court does not require 
the order as affirmed, modified, or reversed to be 
filed in the office of the commission before an ap¬ 
peal may be taken from the order or judgment of 
the first reviewing court to a higher court.55 

§ 800. Assignment of Error 

On a further review of tho Judgment or decree of a 
court reviewing an award or decision of a compensation 
board or commission, an assignment or specitfcatfon of 
errors or a statement of the reasons or grounds for re- 


vlew le essentia! to a review of the clalmed error where 
required by statute or rule of court; which assignment 
or specificatlon of errors or reason fOr review must be 
ciear and definite and dlstlnctly polnt out the clalmed 
error. 

In accordance with the rule applicable in dvil 
actions generally, as discussed in Appeal and Er¬ 
ror §§ 1218-1242, an assignment or specification 
of errors or a statement of the reasons or grounds 
for appeal is essential, where required by statute or 
rule, to appellate review of the judgment or decree 
of a court reviewing an award or decision of a 
compensation board or commission.®® Under such 
practice, errors not so raised and presented need 
not be considered by the higher court,®^ even though 
they were raised in the lower court,®® or even 
though the questions were argued in the higher 
court®® Where the reason for appeal is that the 
decree is against the law, points which are neces- 
sarily based on facts and evidence cannot be con¬ 
sidered,®® and findings of the lower court not at- 
tacked by proper assignment of error are binding 
on the reviewing court®i and on appellant.®® 

Fundamental errors, however, may be considered 
by the higher court, even though not assigned.®® 


cuslnfiT Wa failuro to appeal within 
time prescrlbed therefor. 

Mass.—^Petitlon of Liberty Mut. l!ns. 

Co., 9 N.H.2d 718, 298 Masa. 76. 
Motlob denied 

Motion for permisalon to appeal on 
gronnd of newly discovered evi¬ 
dence waa denied in case in which 
no appeal was tahen within statu- 
tory perlod, where facts allegred in 
support of motion were not consid¬ 
ered materlal to pertinent issues and 
no question of accident, mlstake, or 
unforeseen cause was urged. 

R.I.—^Moulls V. Kennedy*s, Ina, 108 
A.2d 512, 82 R.I. 864. 

62. Mo.—State ex rei. May Pepart- 
ment Stores Co. v. Haid, 38 S.W.2d 
44, 327 Mo. 667. 

71 aJ. p 1867 note 61. 

53. Mo.—Murphy v. St. Louls Coun- 
ty -Water Co., App., 64 S.W.2d 69— 
Barlow v. Shawnee Inv. C©., App., 
48 S.W.2d 36. 

64. Ky.—Mary Helen Coal Corpora¬ 
tion V. Hensley, 35 S.W.2d 633, 237 
Ky. 848. 

55. Fla.—^Dupree v. Elleman, 191 So. 
66 , 139 Fla. 809. 

59^ IOWa.^HassebroGh v. Weaver 
Const. Co., 67 N.W.2d 649, 246 lowa 
622. 

B.I.—WanskuK^ Co. v. Fuleo, 82 A.2d 
872, 78 ILL 447. 

67. 111.—Shell Oil Co. v. Industria! 
Commission, 119 I?.E;1^>224, 2 111. 
2d 690. 

V, W.-IR TOli COi, 1S2 P. 
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N.M.—Reck v. Rohert E. McKee Gen¬ 
eral Contractors, Inc., 287 P.2d 61, 
69 N.M. 492. 

N.C,—Glace v. Pilot Throwlng Co., l 
80 S-B.2d 769, 239 N.C. 668—Wors- 
ley V. S. & W. Rendering Co., 80 S. 
B.2d 467, 239 N.C. 647—Matthews 
V. Carolina Standard Corp., 60 S.E. 
2d 93, 232 N.C. 229—^Rader v. Queen 
City Coach Co., 86 S.B.2d 609, 225 
N.C. 687. 

Pa.—Kennedy v. Holmes Const Co., 
24 A.2d 461, 147 Pa.SupeT. 348. 

Tex.—^Traders & General Ins. Co. v. 
Little, CivJtpp., 188 S.W.2d 786, 
refused for want of merlt—^Unit¬ 
ed Employers Casualty Co. v. Dan¬ 
iels, Civ.App., 142 S.W.2d 607. 

OmissloiL of reading of pleadiagg 
If Just grounds existed for not 
reading to Jury a particular part of 
employee’s pleadings, and trial court 
'for good oause to be stated in reo- 
ord** should have dlrected omlssion 
of such reading and aceompanying 
statement, such actlon should have 
been timely requested by Insurance 
carrier and refusal to grant request, 
if any, presented for review as in- 
volving an abuse of dlscretion, 

Tex.—Southern tJnderwriters v. Br- 
win, Civ.App., 184 S.W.2d 720, er¬ 
ror granted. 

Matters reviewabla 

Supreme court will review. only 
such exceptive assignments of error 
as are preperly made to Judgment 
oC. auperior'. court al<me, and ita re- 
Vtow >16 llmlted to oonsldereution ef 


assignments as to matters of law in 
trial in superior court. 

N.C.—Hom V. Sandhill Fumiture Co., 
95 S.B.2d 621, 246 N.C. 178—Lew- 
ter V. Abercrombie Enterprises, 82 
S.B.2d 410, 240 N.C. 399. 

68. lowa.—Elliott V. Wilkinson, 81 
N.W.2d 926. 

59. TT.S.—^Bethlehem Shlpbuildlng 
Corp. V. Cardillo, C.CJ!L.Mas8., 102 
r.2d 299, certiorari denied 69 S. 
Ct. 1042, 307 U.S. 645, 83 L.Ed. 
1526. 

60. RI.—New England Transp. Co. 
V. Rodrigues, 101 A.2d 242, 81 R.L 
206. 

6 L Tex.—National Indemnity Un- 
derwiiters of America v. Rocamon- 
tes, Civ.App., 110 S.W.2d 228, er¬ 
ror dismissed. 

69. Tex.—^Federal XJnderwriters Bx- 
change v. McDaniel, Civ.App., 140 
S.W.2d 979, error dismissed, judg¬ 
ment correct. 

68. Oo&stltiitlQiiallty of oomp^aa» 
tlon law 

Portlon of appellees* brief contaln* 
ing appellees' curgument in support of 
constitutionality of workm6n*8 com¬ 
pensation law, which trial ocrart ha4 
held unconstitutional, would not b^ 
stHdken by supr^e court‘ on scid*^ 
tion of appellants because appellees 
had filed no cross appeal or orOss as- 
signbaents ef errors. 

Mias.—Walters v. Bla<^e5M .71 
2d IjSSi-J&SO SMlSfi. 486.. . 40 
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Also, an assignment of error is not necessary where 
the appellant daims that, at the time of the injury, 
the employee was without any statutory right to 
recover compensation, as snch question, going to 
the foundation of the right of action, arises on the 
face of the record without formal presentation by 
assignment of error.®^ 

Conformable to the rule applicable in civil actions 
generally, as discussed in Appeal and Error § 1253, 
assignments or specifications of error or reasons 
of appeal must, to be of any avail, be ciear and def¬ 
inite and point out wherein the lower court erred.^^ 
Where, however, a compensation claimant himself 
prosecutes his appeal, and his reasons of appeal and 
assignment of errors are very informal, the higher 
court will consider his daims as far as they are 
presented on the record.®® Where compensation 
cases foUow the course of equity, ordinary questions 


as to the dedsion as it appears in the decree may 
be presented under general reasons of appeal, but 
any grievance resulting from an erroneous ruling 
on some particular matter during the course of the 
trial, whether evidentiary or otherwise, should be 
made the subject of a separate and specific reason 
of appeal.®*^ 

Where the court on appeal from a dedsion of the 
board adopted the findings of the referee in sus- 
taining claimant^s exceptions, a proper form of as¬ 
signment of error on appeal is to assign the action 
of the court in sustaining the exceptions.®® A 
specification that the evidence adduced showed as a 
matter of law that the person for whose injury com¬ 
pensation is claimed was an independent contrac¬ 
tor requires the higher court to determine if the 
lower court correctly applied the law to the facts 
of the case.®® 


64. Tex.—^Lumbermezi*8 Reclprocal 
A8s’n V. Ryan, CiT.App., 299 S.W. 
701. 

65. Tex.—^Texas Emp. Ins. Ass*n t. 
Hale, 191 S.W.2d 472, 144 Tex. 432. 

71 aj. p 1367 note 70. 

AgsignmeiLts of error bald impropera 
Ijr firronped for oonalderatloit 
Tex.—^United Employers Casualty Co. 
V. Knlght, Clv.App., 139 S.W.2d 
618, error dlsmlssed, Judgment cor- 
rect 

SSxeeptloiie to JudgmeiLt 

<1) Exceptions to slgnlng and ren- 
dition of judgment of lower court 
raise only question as to whether 
error In matters of law appear on 
face of record. 

N.C.—Wllllngham v. Bryan Hock & 
Sand Co., 82 S.E.2d 68, 240 N,C. 
281. 

(2) Where only assignment of er¬ 
ror presented on appeal Is based on 
exceptlon to slgning of judgment by 
superior court approvlng compensa¬ 
tion award by Industrlal commis» 
sion, only question raised is as to 
whether facts found by Industrlal 
commlsslon support award. 

H.C.—Berry v. Colonlal Fumlture 
Co., 60 S.B.2d 97, 232 N.C. 308— 
Rader v. Queen City Coach Co., 35 
&E.2d 609, 225 N.C. 587. 

Plndings of faot 

<1> When it is claimed that flnd- 
ings of fact made by industrlal com¬ 
mlsslon and approved by superior 
court are not supported by evidence, 
exceptions and assignments of error 
in relation thereto must speclflcally 
and dlstinctly point out alleged er¬ 
ror. 

N.C,—Wllllngham v. Bryan Rock & 
Sand Co., 82 S.E.2d 68, 240 N.C. 
281—Worsley v. S. & W. Render- 
Ing Co., 80 S.E.2d 467, 239 N.C. 547. 
(2) Where appeal entrles and as¬ 
signments of error by defendants ap- 


peallng from judgment of superior 
court amrznlng award of full com¬ 
mlsslon did not bring up for revlew 
llndlngs of fact of full commlsslon, 
or evidence on whlch they were based, 
judgment would be afitoned, lf|)[t was 
supported by flndings of fact. 

N.C.—Grlace v. Pilot Throwing Co., 
80 SJS3.2d 769, 239 N.C. 668. 

Assignments or spedfloations of ezu 
ror held siiillolen.t 

(1) Generally. 

Ga.—Adams v. Glens Falis Indem- 
nity Co., 199 S.E. 783, 58 Ga.App. 
663—^Hennessee v. Jennlngs, 172 
S.E. 583, 48 Ga.App. 188. 

Blan.—^McDonald v. Rader, 277 P.2d 
652, 177 Kan. 249. 

N.C.—^Lewter v. Abercromble Enter¬ 
prises, 82 S.E.2d 410, 240 N.C. 399. 
Tex.—^Independent Eastem Torpedo 
Co. V, Herrington, 95 S.W.2d 877, 
128 Tex. 17. 

Texas Emp. Ins. Ass^n v. Hunt- 
er, Civ.App., 255 S.W.2d 944, re- 
versed on other grounds 260 S.W.2d 
884, 152 Tex. 438. 

(2) An assignment of error whlch 
dlstinctly specifles as error a find- 
ing of fact constltutlng an issue nec¬ 
essary to support Judgment appealed 
from is sufficient 

Tex.—^Hartford Accident & Indem- 
nity Co. v. Harris, Civ.App., 138 
S.W.2d 277. 

A s s i g n ments or speolftoatlons of er¬ 
ror held Insnffloient 
(1) Generally. 

Conn.—^Prance v. Munson, 3 A.2d 78, 
125 Conn. 22. 

Mo.—Oertel v. John D. Streett & Co., 
App., 286 S.W.2d 87. 

N.C.—Wllllngham v. Bryan Rock & 
Sand Co., 82 S.E.2d 68, 240 N.C 
281. 

Tex.—Traders & General Ins. Co. v. 
Looklear, CivA.pp., 119 S.W.2d 153, 
error dlsmlssed—Texas Employers 
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Ins. Ass*n v. Wrlght, ClvA.pp., 118 
S.W.2d 433, error dlsmlssed. 

71 C.J. p 1367 note 70 [a]. 

(2) Held too general. 

N.C.—^Rader v. Queen City Coach 
Co., 35 S.E.2d 609, 225 N.C. 537. 

(8) Point or assignment of error 
held *multlfarious'* and too general 
to be considered on appeal. 

Tex.—^Texas Emp. Ins. Ass’n v. Logs- 
don, Civ.App., 278 S.W.2d 893, re- 
fused no reverslble error. 

(4) AUegation of error that In 
workmen^s compensation cases appel¬ 
late courts may examine record and 
set aside dedsion of Industrlal com¬ 
mlsslon merely stated an abstract 
proposition of law and presented no 
issue for decislon on appeal from 
judgment afflrmlng flnal award of 
Industrlal commlsslon. 

Mo.—Coleman v. Hercules Powder 
Co., App., 284 S.W.2d 82. 

(5) Where appellanfs exceptions 
to charge of lower court cover many 
pages of transcript, appellanfs as¬ 
signment of error assailing a deflnl- 
tlon glven by lower court whlch did 
not Show by reference to transcript 
what objectlons were urged by ap¬ 
pellant to deflnition will be over- 
ruled, slnce court will not read tran¬ 
script to ascertaln what objectlons 
were. 

Tex.—^Federal Underwriters Exchange 
v. Popnoe, Civ.App., 140 S.W.2d 484, 
error dlsmlssed. 

66 . Conn.—^Engelhard v. Capewell 
Mfg. Co,, 74 A.2d 476, 187 Conn. 82. 

67. R.L—Wanskuck Co. v. Puleo, 82 
A.2d 872, 78 R.L 447. 

66 . Pa.—Chase v. Emery Mfg. Co., 
118 A. 840, 271 Pa. 265. 

69. H.S.—Travelers Ins. Co. v. Cur» 
tls, C.A.Tex., 223 F.2d 827. 
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An assignment of error objecting.to the jurisdic- 
tion of the court on the ground that the appeal from 
the decision of the compensation board should have 
been taken to a court in another county is without 
merit where the court is a court of general juris- 
diction and the action was coramenced therein by 
the filing of the appealJ® 

The successful party in the first reviewing court 
may assign error in a cross bili of exceptions on his 
exceptions pendente lite.7l The higher court, how- 
ever, cannot reform the judgment so as to give an 
appellee employee additional workmen’s compensa¬ 
tion where his claim therefor is nbt brought to the 
higher court by cross assignment.^^ The appeal by 
appellant has been held not to give the higher court 
jurisdiction to consider cross assignments by one ap¬ 
pellee as against a coappellee.^^ 

In brief. Under some acts and practice, no as¬ 
signments of error, assignments of cross error, 
formal joinder in error, specification of points, or 
cross specification of points is required to be filed, 
but in lieu thereof each party is required to state 
clearly and briefly in his brief the grounds on which 
he relies in seeking a reversa! or modification of the 
judgment or the correction of adverse findings, or- 
ders, or rulings of the lower courtJ^ Under other 
acts and practice, errors of law which allegedly oc- 
curred during the tria! in the court below must, sub- 


sequent to their assignment in a motion for new 
trial, also be assigned and discussed in the brief filed 
in the higher court, or they will not ordinarily be 

consideredJS 

In motion for new trial. Under some acts and 
practice, the motion for a new trial constitutes the 
assignments of error on appeal and the assignments 
of error therein must clearly state the points of ob¬ 
jectioni® 

§ 801. Record 

A record prepared In accordance with the atatutea and 
rulea Ia a prerequlaite to consideration of an appeal or 
other form of review of the Judgment or decree of a 
court reviewing an award or declaion of a compenaatlon 
board or commisaion; and the record must show auch 
mattera as are necessary for a consideration of the ques- 
tlona presented for review and llmlts the mattera which 
may be considered. 

In general, in accordance with the rule applicable 
in civil actions generally, as discussed in Appeal 
and Error § 680, a record prepared in accordance 
with the statutes and rules is a prerequisite to a 
consideration of an appeal or other form of re¬ 
view of the judgment or decree of a court reviewing 
an award or decision of a compensation board or 
commission; and the record must show such mat- 
ters as are necessary for a consideration of the 
questions presented for reviewi*^ The record must 


70. Idaho.—Thacker v. Jerome Co- 
op. Creamery, 106 P,2d 863, 61 Ida- 
ho 726, 

Propex uefhod 

Relief should have been sought by 
petitlon to have cause transferred 
to proper county. 

Idaho.—^Thacker v, Jerome Co-op. 
Creamery, supra. 

71. Ga.—American Mut Liability 
Ins. Co. V. Satterdeld, 76 S.E.2d 730, 
88 GaA.pp. 395. 

Cross error held not required 
Where, in motion for judgment non 
obstante veredicto, defendsmt raised 
question of plalntiiTs electlon to fol- 
low his common-law remedy, and 
trial court, while not expressly sus- 
taining such contention, dld set aside 
verdict of Jury and render judgment 
In defendant's favor, defendant was 
not required to file cross assignments 
or cross points of error as pre-requi- 
site to citlng election of complainant 
to follow common-law remedy as an¬ 
other reason why judgment of trial 
court was correct one. 

Tex.—Garza v. U. S. Fidelity & Guar- 
anty Co., CivA.pp., 251 S.W.2d 781, 
refused no reversible error. 

72. Tex.—^Fidelity & Casualty Co. of 
New York v, McLaughlln, Civ.App., 
106 S.W.2d 816, afflrmed 186 S.W.2d 
955,134 Tex. 618. 


73. Tex.—^Republic Underwriters v. 
Glover, Civ.App., 72 S.W.2d 314, er¬ 
ror dismlssed. 

74. Cases dedded under former rule 

Colo.—Gregorich v. Oliver Coal Co., 
166 P.2d 993, 114 Colo. 481—Mof- 
fat Coal Co. v. Cometa, 51 P.2d 
693, 97 Colo. 673. 

75. Neb.—^Peek v. Ayres Auto Sup- 
ply, 61 N.W.2d 387, 166 Neb. 233. 

76. Tex.—^Traders & General Ins. 
Co. V. May, Clv.App., 168 S.W.2d 
267, error refused. 

Proper asslgument of error held not 
shown 

Tex.—^Traders & General Izui. Co. v. 
May, supra. 

77. Mass.—Connery^s Case, 188 N.E. 
2d 595. 

Tex.—King v, Federal Underwriters 
Exchange, 191 S.W.2d 865, 144 Tex. 
631. 

Subndsslon on appeal papers 
Where attomey general in behalf 
of employee brought coinpensation 
proceedings to supreme - court and 
filed an abstract of redprd and a 
brief in support of his bontentions 
and no appearanoe or briif was filed 
by employer, cause would^be deoided 
on appeal papers filed attorney 
general through his writtfn direction 
to that eff ect. [ 


Wyo.—Claim of Heil, 197 P.2d 692, 
65 Wyo. 176. 

At time of applloation for appeal 
No record can be considered, save 
and except that which is bef ore high¬ 
er court at time application for ap¬ 
peal is filed. 

Mo.—Wilson V. Brownfield Const. 
Co., 74 S.W.2d 877, 228 MoAj?p. 
898. 

At time record made 

Propriety of a proceeding in which 
plaintifC in workm6n*s compensation 
case was asked concemlng his con- 
viction of felony and his voluntary 
and incriminatlng answer must be 
tested on appeal by record made at 
the time. 

Tex.—Culpepper v. Lloyds America, 
Civ.App., 140 S.W.2d 880, error 
dismissed, judgment correct. 

Matters filed after trial 
Affidavit filed after trial in lower 
court was not Included in record of 
lower court, but for purpose of ap¬ 
peal it was marked as an exhlbit for 
identification. 

U.S.—Wm. Spencer & Son Corp. v. 
Liowe, D.C.N.Y., 59 F.Supp. 468, af- 
firmed, C.C.A., 162 F.2d 847, certio¬ 
rari denied 66 S.Ct 1012, 328 U.S. 
837, 90 Ii.Ed. 1613. 

Beoord on prior appeal 
1 Where record on prior app^' in 
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Show the jurisdiction of the court bdow,^* and the 
rendition of a final or otherwise appealable judg- 
ment or dedsion in the lower court^® Under some 
acts and practice, the record on appeal before the 
higher court includes evidence taken before the com- 
pensation conunission.^o In the absence of any stat¬ 
ute so requiring, a complete transcript of the testi- 
mony is not necessary on appeal.^i The transcript 
should incorporate only the parts of the record con- 
sidered by the compensation board or commission 


and the first reviewing court as essential to- a re- 
view.^2 The responsibility of perfecting the record 
and lodging it in the higher court rests on the party 
appealing,S3 and it is the duty of the complaining 
party to show by the record that error occurred.84 

In accordance with the nile applicable in civil ac- 
tions generally, as discussed in Appeal and Error § 
1142, the court on appeal is bound by the record.^S 
Matters outside the record cannot be considered.8G 


which petition was held Insufflclent 
and cause was remanded for new trl- 
al was in custody of court and was 
a part of ofBcial records of court, 
court would look to record to make a 
fAir compariaon between former 
pleadings and those before court on 
plalntilTs appeaJL 

Tex.—Federal Underwrlters Bx- 
change v. Hinkle, Clv.App., 167 S. 
W.2d 807, error refuaed. 

Svideaoe in. narxatlTa f orm 

Bule requiring evidence to be in 
narrative form and not by question 
and answer must be applied in com¬ 
pensation cases. 

N.C.—Anderson v. Wray Plumbing 
& Heating Co., 76 S.B.2d 458, 238 N. 

a 138 . 

XiuniraiLoe pblloy 

Wbere employee sought recovery 
against compensation insurer, and 
neither purported policy nor copy 
tbereof appeared in record, court of 
civil appeals could not take cognl- 
zance of contents of policy. 

Tex.—Southern Underwrlters v. 
Adams, CIvAlPP., 113 S.W.2d 658, 
error dismlssed. 

Faztioiilar xoattem Aown 

(1) Record was held to disclose 
that court of common pleas made its 
llndinga from testimony before it in- 
dependently of proceedings before 
compensation bureau. 

N.J.—City of Paterson v. Smith, 20 
A.2d 828, 126 N.J.Law 571. 

(2) Record was held to show* that 
argument of coxmsel was warranted 
by evid^ce and by reasonable de- 
ductlons to be drawn therefrom. 

—Texas Employers' Ins. Ass^n 
V. Drayton, Civ,App., 173 S.W.2d 
782, error refused. 

fftatement in. transoxipt ifmHrtiig 
'islnus on appeal held not warranted 
by recOrd. 

S.C.'-^Wallaee v. Campbell Limestone 
Co., 17 SJS.2d 309, 198 S.C. 196. 

. l^cod held not to tfhow revorsible 
e;i;ror with respect to cross-eyamlna.F' 
tion ond testimony of party concem- 
|Dg his oonviction of felony and 
sentence to penlteatiary» 
Tex.--Culpepp!Qr y,.. i;4Q,ydS, Amerini 

mls66d, jud^^ht 'corrbbt. 


Record held to justify compensation 
award 

Pia.—Star Prult Co. ▼. Canady, 82 
So.2d 2, 159 Pia. 488. 

Record held snillclent 
Wash.—Russell v. Department of Ia- 
bor and Industries of Washington, 
78 P.2d 960, 194 Wash. 666. 

78. Tex.—^Traders & General Ins. 
Co. V. Lockwood, Civ.App., 138 S. 
W.2d 689, error dismissed, iudg- 
ment correct. 

71 C.J. p 1368 note 81. 

Ooitrt in oonnty ot injiizy 
Where suit to set aside award of 
industrial accident board was brought 
in county other than that in which 
injury occurred and on trial, Insur¬ 
ance carrier pleaded to Jurisdiction 
and proved that injury, If any, oc¬ 
curred in another county to which 
court immediately transferred case, 
and, after case waa transferred to 
such county, petition was not changed 
with respect to naming place of in¬ 
jury, action of court in county where- 
in Injury occurred in retaining Ju¬ 
risdiction and rendering Judgment 
waa not fundamental error. 

Tex.—Traders & General Ins. Co. v. 
Iiockwood, supra. 

79. Katter in transcript 

Paliure of abstraot to disclose en- 
try of finca Judgment was not fatal 
to Jurisdiction of court of appeals 
when fact of rendition of final Judg¬ 
ment appeared in transcript 
Mo.—^Kendrick v. Sheffield Steel 
Corp., App., 166 S.W.2d 590. 

80. Mo.—^Wilson v. Brownfleld Const 
Co„ 74 S.W.2d 877, 228 Mo.App. 
898. 

To detennJne suflLoiency of evidence 
Higher court will examine tran¬ 
script of record before compensation 
commission, certifled by such com¬ 
mission to lower court and filed 
therein, in order to determine suffl- 
clency of evidence to sustain ali ele¬ 
menta necessary to clalmanfs right 
to compensation. 

Chio.—^McKlbben v. Stuhlbarg, 68 N. 
B.2d 810, 77 Ohlo App. 540. 

81. Or,—Hnneberg v. State Industri¬ 
al Accident CommisBlon, 167 P, 310, 
88 Or, 436. 

p 1868 note 77. 

8 % 'Ky;-^-Gomett-£ie\H8 O^al Co. v. 
Day, 226 S.W.2d 951, 312 B^y. 221. 
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83. Pia.—Orange Homes Co. v. Bur- 
nette, 29 So.2d 449, 158 Pia. 625. 

8 ^ Tex.—Southern Underwrlters v. 
Brwin, Civ.App., 134 S.W.2d 720, 
error granted. 

Evidence 

Admission of testimony that em¬ 
ployee complalned of pain is not 
shown to constitute error, where 
record dld not show that testimony 
was not admissible as res gestee. 
Tex.—Southern Underwrlters v. Br¬ 
win, supra. 

Rnllng on objectlon 
Objections to deflnition by court 
of partial incapacity could not be 
considered on appeal, where record 
falled to show that purported objec¬ 
tions and exceptions to definition 
were ruled on by trial court. 

Tex.—Traders & General Ins. Co. v. 
Locklear, CivA.pp., 119 S.W.2d 158, 
error dismissed. 

85. Mont—^Doty v. Industrial Acci¬ 
dent Pund, 59 P.2d 782, 102 Mont 
611. 

Wash.—^Earlson v. Department of 
Labor and Industries of Wash., 
173 P.2d 1001, 26 Wash.2d 310. 

71 C.J. p 1368 note 79. 

Matters held within record 
Tex.—Consolidated Underwriters v. 
Poxworth, Civ.App., 196 S.W.2d 87. 

Record before lower court 
(1) Higher court acts on record 
that was before lower court and if 
record is defective it should be 
amended in lower court, since high¬ 
er court can Judiclally know only 
what appears in record which was 
before lower court 
N.C.—Penland v. Blrd Coal Co., 97 
S.B.2d 482, 246 N.C. 26. 

<2) Matters which were not in rec¬ 
ord before lower court but which are 
sent up with transcript to higher 
court are no more a part of record 
in higher court than they were in 
lower court and may not be made so 
by certiflcate of court below. 

N.O—Penland v. Bird Coal Co., su¬ 
pra. 

86 . Mich.—Curley v. BerylUum 

C6rp., 270 N.W. 202,. 278 Mich. 23. 

Mont—Doty v. Industrial Accident 
Pund, 59 P.2d 782, 102 Mont 611. 
71 C.J. p 1868 note 69. 
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A party, however, cannot be heard to say that, be- 
cause the record on appeal before the higber court 
does not show certain exhibits, they are not in the 
departmental record, where on his appeal to the 
lower court he offered and omitted such exhibits 
from the departmental record as he chose.®*^ 

The higher court is limited to a consideration of 
such questions as are properly presented by the 
record or requisite part thereof, and matters not 
contained in the record or as to which the record 
is insuffident to enable the higher court to detennine 
whether or not there was error will not be re- 
viewed.^® Matters objected to must be established 
by the record in order for the higher court to con- 
sider them,®® and they must be considered in the 
light of the record as a whole.®® The higher court 
will not review instructions which are not in the 
record,and in the absence of a statement of facts 
or some positive finding or certificate showing that 
the record contains ali the material evidence, in¬ 
structions involving factual issues which necessar- 
ily depend on the evidence may not be reviewed.®® 

The question whether a finding or conclusion is 
correct cannot be determined where the record does 


not fix the facts on which it is based.®® Questions 
of fact or with respect to the sufi&ciency of the evi¬ 
dence to support the verdict or judgment, or a find¬ 
ing or determination of the lower court on a par- 
ticular matter cannot be considered by the higher 
court where the evidence with respect tihereto is not 
in the record.®^ The higher court cannot review 
a judgment sustaining a motion for a directed ver¬ 
dict where the evidence is not brought up before 
it.®5 Also, alleged error in the admission or rejec- 
tion of evidence will not be considered on further 
appeal where the record fails to disclose what evi¬ 
dence was admitted or rejected.®® 

The higher court cannot review an award of the 
compensation commission where the record con- 
sists of a printed abstract containing only the pro- 
ceedings had in the lower court and no transcript 
of the record of the compensation commission.®^ 

In accordance with the rule in dvil actions gen- 
erally, as discussed in Appeal and Error § 785, a bili 
of exceptions, case, statement of facts, or author- 
ized substitute therefor has been held unnecessary 
where the record proper adequately discloses the 
matters presented for review,®® and are unnecessary 


BeoorA as made up "by conunlssloiLer 

In compensation case, supreme 
court and Circuit court on appeal 
must llmit their consideration to 
matter appearing in record as made 
up by industrial commissioner. 

S.D.—Andersen-Nelson v. L. G. Dv- 
erist, Inc., 276 N.W. 257, 65 S.D. 
668 . 

Addenda tp brief labeled '"Decision 
of Deputy Commissioner at First 
Hearing/’ which was not retumed 
with writ of certiorari as part of 
proceedings to review Judgment re- 
verslng compensation bureau's award, 
was not properly before supreme 
court and hence not reviewable. 

HT.J.—Tucker v. Frank J. Beltramo, 
Inc., 186 A. 821, 117 KJ-Law 72, 
affllrmed 192 A. 62, 118 N.jr.Law 
801. 

87. Wash.—Anderson v. Department 
of Labor and Industries, 242 P.2d 
614. 40 Wash.2d 210. 

88 ^ Wash.—^Mclntsrre v. Department 
of Labor and Industries, 169 P.2d 
904, 28 Wash.2d 119. 

88 . Tex.—^Tezas Shnp. Ins. As8*n. v. 
Logsdon, Civ.App., 278 S.W.2d 898* 
refnsed no reversible error. 

90. Tex.—S. Fidelity & Guaranty 
Co. v. Lewis, CiVA-pp., 266 S.W.2d 
194, refnsed no reversible error. 

9L Wash.—^ICcIntyre v. Department 
of Labor and Industries, 169 P.2d 
994; 28^Wa8h,9d 119. ' 

92. War^—^Hodgen v. Deparbnent 
‘ of Labor of Wash- 

'iw 541. 


98. Amoimt of eompensatioii 
Reviewing court couid not deter¬ 
mino amoTint due dependent of de- 
ceased employee where record did 
not disclose wages of decedent on 
which compensation must be com- 
puted. 

La.—Caddo Contractlng Co, v. John¬ 
son, 64 So.2d 177, 222 La. 796. 

Timely notloe of Injury 
Where finding did not fix date 
when employee’s right to compensa¬ 
tion for pneumoconiosis flrst arose, 
court couid not determine whether 
commissioner's conclusion that no- 
tice was seasonably given was cor¬ 
rect, and decision of superior court 
based on assumption that injury 
dated from certain date was unwar- 
ranted. 

Conn.—^Rossl v. Thomas F. Jachson 
Co.. 169 A. 617, 117 Conn. 608. 

94. U.S.—Crescent Wharf & Ware- 
house Co. V. Pillsbury, C.C.A.Cal., 
93 F.2d 761, certiorari denied 68 S. 
Ct 1088, 304 U.S. 671, 89 L.Bd. 1636. 
Kan.—^Addlngton v. Hali, 160 P.2d 
649, 160 Kan. 268. 

Wash.—-Hodgen v. Department of 
Labor and Industries of Washing¬ 
ton, 78 P.2d 949, 194 Wash. 541— 
Hunter v. Department of Labor and 
Industries, 68 P.2d 224, 190 Wash. 
980. 

Wh4^ no statement of faots flled 
iWafidi.—^Nylander v. Dep^ment of 
Labolr add Industries, 288 P.2d 470, 
f 47 Wash,2d 643—GulUn v. Depart- 
I ment of Labor & Iz»dustries,‘236 P. 

\49 


2 d 169, 89 Wash.2d 216—Chase v. 
Department of Labor and Indus¬ 
tries of State, 219 P.2d 111, 86 
Wash.2d 618. 

Evaluation of evldenoe must be on 
basis of record only. 

Fla.—XJ. S. Cas. Co. v. Maryland 
Cas. Co., 66 So.2d 741. 

AiddaTit flled in lower oonxt 
Supreme court cannot consider af- 
fldavit flled in office of clerk of su¬ 
perior court and contained in tran¬ 
script sent to supreme court. 

Wash.—Sisemore v. Department of 
Labor and Industries, 219 P.2d 120, 
86 WaBh.2d 520. 

Fallore of trlal oourt to take Jndl- 
olal notloe of a Judgment in which 
it was claimed claimant had recov- 
ered a sum in addition to a previous 
award as a resuit of injury suifered 
at a time when he was engaged in an 
extra-hazardous occupation would not 
be considered. * 

Wash.—Chase v. Department of La¬ 
bor and Industries of State, 219 P. 
2d 111, 36 Wash.2d 518. 

95. U.S.—^Lux V. Western Casualty 
Co., aCJLTex., 107 P.2d 1002. 

98i Ohio.—Industrial Conunisslon of 
Chio V. St John, 198 N.B, 848, 128 
Ohio St ^649. 

97. Mo.—^Harris v. Harris, App^ Ij^ 

\ S.W.2d 760. _ , 

98. Ark.—^Herron Lumber ‘ y» 
Neal, 179 S.W.2d 262, 29^ 

71 aX p 1868 74.- '■ '•’ 
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tuiless evidence was heard in the reviewing court,^® 
or tmless issues were raised and considered by the 
court which were not before the compensation 
board.i Where the only facts that may be con¬ 
sidered are in the departmental record and that is 
before the higher court as part of the transcript 
on appeal, a statement of facts is not necessary to 
enable the higher court to consider questions of 
fact.2 

Where a bili of exceptions is necessary, it must be 
prepared, served, settled, and filed in accordance 
with the requirements of the statutes and rules of 
practice.5 Under some acts and practice, a state¬ 
ment of facts must be agreed to by both parties or 


approved by the trial judge in order to be considered 
on appeal.^ A bili of exceptions or statement of 
facts is but a part of the record and it is unneces- 
sary to incorporate therein that which is itself al- 
ready a part of the record, such as the departmental 
record, where it has been filed in the lower court 
and is included in the transcript on appeal.® 

A bili of exceptions, case, statement of facts, or 
other prescribed mode by which to bring matter in- 
to the record, containing all matters material to the 
question raised for review and necessary to enable 
^e higher court to pass thereon, is required in or¬ 
der to obtain a review of matters which do not suf- 
ficiently appear from the record proper,® such as 


Bili of ezoeptloiui liOld. tumeoMsary 
where workmen*s compensation pro- 
ceedinsr was tried on record made be¬ 
fore compensation commlsslon and 
authenticated copy of such record 
was filed In supreme court as part 
of record made In lower court 
Ark.—Herron Lumber Co. v. NeaJl, 
supra. 

Bili of exceptions held necessary 
on appeal from srrant of involuntary 
nonsuit 

Or.—^Hart v. State Industrlal Acc. 
Commlsslon, 88 P.2d 698, 148 Or. 
692. 

Zn aUssoaxl 

(1) TJnder a statute maklng tran¬ 
script of entlre proceedings, includ- 
Ing evidence taken before compen¬ 
sation commlsslon, record of cause 
in Circuit court on appeal, such rec¬ 
ord Is reviewable on appeal from 
judgment of Circuit court In the ab- 
sence of blll of exceptions. 

Mo.—^Buchanan v. Nicozlsis, App., 78 
S.W.2d 492. 

71 C.J. p 1368 note 74 [aL 

<2) On further proceedings In Cir¬ 
cuit court to review compensation 
commisslon*s award on ground that 
it was procured by fraud, usual 
rules of bilis of exceptions apply. 
Mo.—Phillips V. Air Reductlon Sales 
Co., 86 S.W.2d 661, 887 Mo. 687. 

99. Ky.—^Elhhom Coal Co. v. Stout 
168 S.W.2d 832, 293 Ky. 61. 

Mo.—TJrban v. S. P. Boggess & Son, 
fLpp., 66 S.W.2d 157. 

71 C.J. P 1868 note 76. 

1 . Ky.—Clover Fork Coal Co. v. 
Scogglns, 91 S.W.2d 648, 263 Ky. 
424. 

2. Wash.—^Boeing Aircraft Co. v. 
Department of Labor and Indus¬ 
tries, 156 P.2d 640, 22 Wash.2d 
428. 

Where oanse was snbmitted in lower 
oonrt on departmental record 
Wash.—Reld v. Department of La¬ 
bor and Industries, 77 P.2d 589, 194 
Wash. 108. 

3. Neb.—^Batay v. Wylle, 22 N.W. 
2d 622, 147 Neb. 201. 


Jlurlsdiotlon of lower oonrt to en. 
tertain appeal from compensation 
commlsslon was held auestion prop- 
er for higher court to decide, even 
though bili of exceptions was not 
slgned by judge of lower court. 

Ohlo.—^Patterson v. Industrlal Com- 
mission of Ohlo, 84 N.B.2d 243, 
67 Ohlo App. 289. 

Contenta 

A blll of exceptions should Include 
only proceedings and evidence of- 
fered and received at trial de novo 
of a compensation case, and not an 
omnibus transcript thereof contain¬ 
ing addltlonal and nonpertlnent pro¬ 
ceedings had and evidence received 
in proceedings before industrlal com- 
mission. 

Ohlo.—^Rockey v. Armour Pertllizer 
Works, 28 N.H.2d 1009, 64 Ohlo 
App. 497. 

Pailnre to anthentioate 

(1) Higher court wlll refuse to 
consider a blll of exceptions filed In 
lower court on appeal from compen¬ 
sation award, and which was never 
offered or received in evidence at 
hearlng in lower court and was filed 
in higher court, on appeal from 
judgment of lower court affirming 
award, without being certified, al- 
lowed, or authenticated as required 
by statute. 

Neb.—Gilmore v. State, 26 N.W.2d 
296, 148 Neb. 10. 

(2) A blll of exceptions would be 
Quashed where not settled by dis- 
trlct court or approved by defend- 
ants. 

Neb,—Adkisson v. Gamble, 9 N.W.2d 
711, 143 Neb. 417. 

Exceptions held not presented on ap¬ 
peal 

Where record failed to Show that 
judge qf superior court ruled on 
any of lipecific exceptions to findings 
of faet Ihd concluslons of law of in- 
dustrial commlsslon or that employ- 
er excepted to fallure of judge to 
make siich rulings, such exceptions 
were nox presented on appeal. 

N.C,—^Pirsons v. Swift & Ca, 68 S. 
I B.2d 296, 284 N.C. 680. 
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Blll of exceptions held sufficient 
Ga.—^Hood V. Jackson, 59 S.E.2d 46, 
81 Ga.App. 466. 

Ohlo.—Scherder v. Industrlal Com¬ 
mlsslon, 66 N.B.2d 840, 73 Ohlo 
App. 172. 

4. Tex.—^Hlghway Ins. Underwrlters 
V. Le Beau, Civ.App., 184 S.W.2d 
671, reversed on other grounds 187 

S.W.2d 73, 143 Tex. 689. 

Mere statement from oonrt report- 
er not agreed to by parties or ap¬ 
proved by court is not sufficient to 
constitute a proper transcript of 
proceedings purported to be descrlb- 
ed therein. 

Tex.—^Highway Ins, XTnderwriters v. 

Le Beau, supra. 

Amendment to pleadlngs 
Where it appeared from marginal 
notation on alleged trial amendment 
to pleadlngs attached to motion to 
supplement record that amendment 
was filed fourteen days after entry 
of final judgment, court could not 
consider amendment for any purpose 
even though accompanying motion 
was a statement slgned by court re¬ 
porter that attomey dlctated trial 
amendment to reporter during triai. 
Tex.—^Highway Ins. Underwrlters v. 
Le Beau, supra. 

5. W8ish.—Sheppard v. Department 
of Labor and Industries, 70 F.2d 
792, 191 Wash. 80—Hunter v. De¬ 
partment of Labor and Industries, 
68 P.2d 224, 190 Wash. 880. 
Bepartmeatal xeooxd which had 

been duly filed in superior court was 
properly in record before supreme 
court as part of transcript on ap¬ 
peal. 

Wash.—^Boeing Aircraft Co. v. De¬ 
partment of Labor and Industries, 
166 P.2d 640, 22 Wash.2d 423. 

6 . Portlon of record amOable 

A statement of facts is required 
to determlne how much of record of 
compensation was read in flrst re¬ 
viewing court, strlcken, or held in- 
admlsslble, and hence what portlon 
of it was stlU available to clalmant. 
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alleged error in the exclusion of testimony,^ the 
instruction of a verdict,^ or the refusal of request- 
ed instructions.® They are also required in order 
to obtain a review of questions pertaining to re- 
quests for interrogatories, exceptions to instruc- 
tions, or the eifect to be given to exhibits,!® or to 
the grant of a new trial on the ground that substan- 
tial justice had not been done.ii 

The absence of a statement of facts, bili of ex¬ 
ceptions, or other form of record containing the 
evidence does not require a dismissal of the appeal, 
since the higher court may always consider the 
question of whether the findings or verdict support 
the judgment, and whether the judgment is proper 
under the law.l^ The question presented where 
there is no report before the higher court of the tes- 
timony and findings is whether it was possible on 
any evidence which could have been introduced for 
the court below to have reached the determination 
which it didM Where a bili of exceptions is neces- 
sary, in its absence the court on appeal can consider 
only such errors as are fundamen1al.i^ Where the 


question of jurisdiction has been raised on the ap¬ 
peal, it has been held not necessary to file a bili of 
exceptions in order to confer jurisdiction on the 
higher court^® A bili of exceptions has been held 
to control a confiict between its provisions and those 
of a statement of facts>® 

Time of making and filing. The record on fur- 
ther appeal should be made up and filed within the 
prescribed time This rule applies to a transcript 
of the record,^® but where the filing of the tran¬ 
script within the prescribed time is not a jurisdic- 
tional act, the failure to do so will not defeat the 
appeal.!® A statement of facts filed after the time 
prescribed by statute will, on motion, be stricken.®® 
Where a bili of exceptions is necessary, it must be 
presented and* settled or authenticated within the 
prescribed time.®! 

Alferation of record, Where the record shows 
an alteration, showing election to come within the 
act, in the absence of any claim before the commis- 
sion and the lower court that the alteration was 
made after certification and approval, the employ- 


Wash.—Nylander v. Department of 
Itabor and Industries, 288 P.2d 470, 
47 Wa8h.2d 648. 

7. Tex.—May v. Consolidated Under- 
writers, Civ.App., 170 S.W.2d 295, 
error refused. 

Faots Intended to be proved 
A rulins^ sustainingr an objection 
to questions propounded is not re- 
viewable where bili of exceptions 
falis to Show what facts were ex- 
pected to be proved. 

Tex.—^Texas Bmployers* Ins. Ass^u v. 
Ray, Civ.App., 68 S.W.2d 290, er¬ 
ror refused. 

8 . Tex.—^Bemdt v. Texas Indemnity 
Ins. Co., Civ.App., 141 S.W.2d 726. 

9. Tex.—^Ferrell v. Texas Blmp. Ins. 
Ass’n, CivA.pp., 194 S.W.2d 686. 

10. Wash.—Nylander v. Department 
of Labor and Industries, 288 P.2d 
470, 47 Wash.2d 648. 

11 . Wash.—Cabe v. Department of 
Labor and Industries, 215 P.2d 
400, 36 Wash.2d 695. 

Evan, thongh departmental reoord is 
before court 

Wash.—Cabe v. Department of La¬ 
bor and Industries, supra. 

la. Wash.—^Hodgen v. Department 
of Labor and Industries of Wash¬ 
ington, 78 P.2d 849, 194 Wash. 641 
—^Hunter v. Department of Labor 
and Industries, 68 P.2d 224, 190 
Wash. 380. 

Only questioiL revlewable 

In absence of a statement of facts, 
only question left is whether find¬ 
ings and conclusions support Judg¬ 
ment 


Wash.—Simmons v. Department of 
Labor and Industries, 27 P.2d 667, 
176 Wash. 290. 

13. Mass.—Watson’8 Case, 78 N.£!.2d 
688 , 822 Mass. 581. 

Award for legal servloes 
Record held not to authorlze dls- 
turbance by higher court of amount 
allowed. 

Mass.—^Watson’s Case, supra. 

14. Tex.—^Texas Bmployers’ Ins. 
A8s’n V. Nelson, Civ.App,, 292 S.W. 
661. 

16. Or.—Meaney v. State Industrial 
Accident Commisslon, 282 P. 789, 
118 Or. 871. 

16. Tex.—^Texas Emp. Ins. Ass'n v. 
Boyd, Civ.App., 199 S.W.2d 267. 

17. Time of appUoatioiL 

Record need not necessarlly be 
filed at time a writ of error is sought 
Colo.—Hull V. D en ver Tramway Cor¬ 
poration, 60 P.2d 791, 97 Colo. 623. 

18. Immateilal matters 

Where no point was made by coun- 
sel of fact that transcript bore file 
mark two days after retum day of 
appeal, it would be disregarded by 
higher court 

Pia.—^Poster v. Cooper, 194 So, 881, 
142 Pia. 148. 

ParUoular times for filing 
Neb.—^Dobesh v. Associated Asphalt 
Contractore, 288 N.W. 32, 187 Neb. 
1, vacated on other grounds 289 
N.W. 869, 187 Neb. 842. 

19. Neb.-r-MiUer v. Peterson, 85 N. 
W.2d 700, 166 Neb. 844. 
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Paliure of olerk of lower oourt to 
file transcript within time prescribed 
by compensation act does not defeat 
appeal. 

Neb.—^Miller v. Peterson, supra. 
Pormer rule 

Neb.—^Dobesh v. Associated Asphalt 
Contractors, 288 N.W. 82, 187 Neb. 
1 , vacated on other grounds 289 N. 
W. 869, 137 Neb. 342. 

80. Wash,—^Huuter v. Department 
of Labor and Industries, 68 P.2d 
224, 190 Wash. 880. 

81. Neb.—Gilmore v. State, 26 N.W. 
2d 296, 148 Neb. 10. 

gurlsdlotional 

Tender of bili of exceptions to 
Judge of superior court for certifica¬ 
tion within prescribed time from date 
of rendltion of Judgment complained 
of is essential to Jurisdiction of high¬ 
er court to review Judgment. 

Oa.—^Procter v. U. S. Pidelity & 
Guaranty Co., 187 S.B. 268. 

CfrMieral law Controls time where 
compensation act contalns no speciflc 
provision as to time for filing a bili 
of exceptions. 

Neb.—Pallis v. Vogel, 290 N.W. 461, 
137 Neb. 698. 

Bedtal of date 

Recital of date in bili of excep¬ 
tions Immedlately preceding signa¬ 
ture of attomeys is equivalent to re- 
dtal that bili of exceptions was not 
tendered for certification before such 
date. 

Ga.—^Procter v. U. S. Pidelity i & 
Guaranty Co., 187 S.B. 258, <68 Gal 
App. 776. 
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er cannot urge on writ of error that it was exempt 
under the classification in the act.22 

CorrecHon, Under some acts and practice, the 
higher court, in a proper case, will permit a cor- 
rection of the record.^3 Errors or omissions in the 
record must be corrected in the court below.24 

Stat ement in brief. It has been held that a state- 
ment in the brief filed in the higher court by appel¬ 
lant that there was no evidence to prove certain re- 
sulting injuries specified in claimanfs petition will 
be accepted as correct in the absence of challenge 
by claimaiit.25 
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§ 802. Dismissal of Appeal 

In a proper case, a further appeal or other form of 
review of a Judgment or decree of a court reviewlng an 
award or decislon In a workmen*8 compensation case 
may be dismfssed. 

In a proper case, a further appeal or other form 
of review of a judgment or decree of a court re- 
viewing an award or decision in a workmen*s com¬ 
pensation case may be dismissed.^® Such a fur¬ 
ther review may be dismissed where the case has 
become moot,27 where the parties have made a 
voluntary settlement of the claims of claimant,28 


22 . 111.—Indlan HiU Club r. Indus- 
trlal Commission, 140 N.E. 871, 309 
ni. 271. 

23. Oonreotioa by Wag of anpple- 
mental traasoxlpt 

Neb.—^Dobesh v. Associated Aspbalt 
contractors, 289 N.W. 869, 137 Neb. 
342. 

Ooxreetton to sbow jndgmexLt entvy 
Wliere supreme court had no jurls- 
dlction of appeal because no judgr- 
ment had been entered by dlstrict 
court after dlstrict court made a 
flndingr in favor of clalmant supreme 
oourt would 8rlve parties twenty days 
in whlch to have proper judgment 
entered nunc pro tunc and to have 
record corrected to show such judg*- 
ment. 

lowa.—Crowe v. De Soto Consol. 
Sohool Dlst., 66 N.W.2d 369, 246 
lowa 38. 

Bemaad for cozreotioBi 

<1) Where clalmant dled whlle ax)- 
peal from determinatlon of compen¬ 
sation bureau was pending In com- 
mon pleas court, clalmanfs wldow 
was substltuted in his stead, and 
Judgrment was rendered In favor of 
wldow, but record dld not dlsclose 
ca^use of death, record on further 
appeal would be remanded for coi> 
reetion and ampllfloation as to per- 
sbns entitled to award and thelr re- 
lipective Interests and also as to 
aUiount and extent of award. 

NJT. —Williams v. New Jersey State 
^ 'Hii^hway Dept.. 84 A.2d 889, 181 N. 
J.Iiaw 108. 

<2) A purely formal, nonjurisdlc- 
tiional oihlssion of a formal order of 
dismissal in record In compensation 
procesdlnsr, replaced by letter of ref¬ 
eres, whlch was treated as a formal 
order by parties, and could be cor¬ 
rected by nunc pro tunc order of 
asaeadment, was such an omlssion as 
revlewlnjg; court In Interest of Justlce 
eould disregard without remandlng 
record, or holdlng. case pendlng ap- 
pUoation for corrective action In tri- 
al court 

V. Blasl, 191 A. 877, 118 
• i7.^XaW 8i4w 


I C8) On appeal from judgment of 
county court to whlch workmen^s 
compensation award was appealed, 
higher court would not remand cause 
to compensation divlslon for a more 
complete record where reauest to en- 
large record had not been dlUgently 
pursued in county court 
N.J.—^Kalson v. Star Blec. Motor Co., 
90 A2d 614, 21 N.J.Sup6r. 15. 

24. 111.—^Heckard v. Industrlal Com- 
mlssion, 187 N.B. 172, 363 IU. 197. 

25. Tex.—Southern Underwrlters v. 
Wright. C1VA.PP., 142 S.W.2d 297. 

28. Tex.—^Traders & General Ins. Co. 
V. Davis, 149 S.W.2d 88, 186 Tex. 
187. 

Ifattexs eonsidered 
On motion to dlsmlss clalmant’s 
appeal because judgment awarding 
compensation was satisfied in full 
before notice of appeal was given, 
auestions whether dlstrict court err- 
ed In refuslng to include Interest on 
deferred payments and In decreelng 
that employer was entitled to credit 
for sums paid prior to judgment are 
not revlewable. 

Mont—^Paulich v. Hepubllc Coal Co., 
83 P.2d 614, 97 Mont 224. 

Effect of dismissal 
Where application for writ of er- 
r6r to review decision in workmen’8 
compensation suit oontained no as- 
slgnment attacking rulings of lower 
court on questlon concemlng wheth¬ 
er claimants proved good cause for 
not flllng their claim with compensa¬ 
tion board within time required by 
law, supreme court whlch dismissed 
application, did so without approvlng 
holding of lower court on such ques- 
tlon. 

Tex.—^Traders & General Ins. Co. v. 

Davis, 149 S.W.2d 88, 186 Tex. 187. 
Death of injuxed employee 
Death of Injured employee after 
dismissal of his petition for com¬ 
pensation by /compensation bureau 
does npt reqinlre dismissal of appeal 
from judgmnt of supreme cou^rt ef- 
drmlng ju^^gment of common pleas 
court afflrminf boaj:d’s order, but his 
wldow and dependents should re- 
cei'V‘a amount representlng temporary 
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[and permanent dlsability until time 
of his death, plus customary ex¬ 
penses, in case of flndlng for petl- 
tioner. 

N.X—^Bolllngep v. Wagaraw Bldg. 
Supply Co., 6 A.2d 39$, 122 N.J.Law 
612. 

Dismissal held proper 
La.—Carpenter v. Madden, 98 So.2d 
209, 233 La. 840. 

Appeal or other prooeedlng for re¬ 
view held XLOt dlsmissable 

(1) Generally. 

Ga.—^Zurich General Accident & Lla- 
hillty Ins. Co. v. Lawson, 200 S.E. 
659, 69 Ga.App. 265. 

Idaho.—^In re MacKenzle, 46 P.2d 78, 
65 Idaho 663. 

Ky.—Columbus Mining Co. v. San- 
ders, 169 S.W.2d 14, 289 Ky. 488. 
Mo.—^Dyche v. Bostian, App., 229 S. 
W.2d 26, afflrmed 288 S.W.2d 721, 
361 Mo. 122. 

S.C.—^Hines v. Pacific Mills, 61 S.E. 

2 d 888, 214 S.C. 126. 

Wash.—^Roelllch v. Department of 
Labor and Industries, 148 P.2d 967, 
20 Wash.2d 674. 

(2) Compensation commission, 
whlch did not contest appeal to low¬ 
er court on ground that clalmant had 
no right of appeal but answered to 
merlts, cannot obtain dismissal of 
claimanfs appeal from judgment of 
lower court on ground that it was 
without jurisdlction. 

Ohlo.—^Newland v. Industrlal Com- 
mlasion of Ohio, 19 N.E.2d 780, 60 
Ohio App. 104. 

27. Kan.—^Ellis v. Kroger Grocery 
& BaJslng Co., 162 P.2d 869, 169 
Kan. 226. 

Attempted settlemient was held not 
to make case moot where act pro- 
hiblted settlements, even though 
awardee was a minor and court had 
authorized his guardian to mahe set¬ 
tlement. 

U.S.—^Henderson v. Glens Falis In- 
demnlty Co., C.C-A.La., 134 F.2d 
320, certiorari denied 68 S.Ct. 1176, 
819 U.S. 766, 87 L.Bd. 1709. 

28, LA.-*-Bogers v. City of . BCam- 
i mond, 188 So. 245, 190 La. .1005. 
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where the error involved is merdy clerical and 
correctable by the court below, and the amount in¬ 
volved is too small to give the appellate court juris- 
diction,29 where no judgment entry was made in 
the lower court,where at the time of entry of ap- 
peal and the retum day thereof in the higher court 
the judgment appealed from had not been filed with 
the clerk of the lower court,8^ where the bili of ex- 
ceptions was not served on a necessary party on the 
appeal,^2 where the appeal or writ of error was not 
taken and perfected within the prescribed time,^^ 
where the retum day of the appeal was after the 
prescribed time,®^ or where the notice of appeal was 
not served or filed within the required timeas or in 
accordance with other prescribed requirements.S® 

An appeal from a decision aiQSrming an award dis- 
allowing compensation may be dismissed where 
there was no finding as to the cause of the injury.87 
Where, after a case had been remitted and the com- 
mission had made a final award subsequent to the 
death of claimant, which was affirmed on appeal, on 
findings, disclosing claimant^s death, a further ap¬ 
peal will be dismissed, no substitution having been 
made as required.** 

An appeal from a judgment afiSirming an award 
will not be dismissed for a mere misnomer,** or 
because of the failure to serve the appellee with a 
citation to answer the appeal, where such negligence 
was due to the negligence of the clerk of court.^® 
Also, au appeal ot writ of error will not be dis¬ 


missed for a defect in the supersedeas bond, since 
any defect of substance or form may be cured by 
amendment^l 

While the commencement of a new action based 
on the same matter involved in a decision appealed 
from may generally require dismissal of ^e ap¬ 
peal, this nile has been held not to be applied to the 
filing of a new claim for compensation to avoid the 
bar of limitations in the event of an adverse deci-^ 
sion on appeal from a judgment reversing an allow- 
ance of compensation.^* 

§ 803. Scope and Extent of Review 

General rules as to the scope and extent of review, 
particulari/ those appllcable on further review of the 
action of pubifc administrative bodies', apply on further 
Judiclal review of compensation proceedings. 

General rules as to the scope and extent of re¬ 
view, particularly those applicable on further re¬ 
view of the action of public administrative bodies, 
apply on further judicial review of compensation 
proceedings.** Technically speaking, the court on 
further review reviews the action of the lower court, 
not the action of the compensation authorities.** 
The scope and extent of the review is limited by the 
law in force at the time of the judgment under re¬ 
view.** On appeal from the first final order of the 
lower court, the entire record, including a prior or¬ 
der by the lower court remanding the case to the 
compensation commission, is brought up for re¬ 
view.** An unappealed from change in the com- 


29. Ky.—Consolidated Coal Co. v. 
Jenninsrs, 38 S.W.2d 647, 236 Ky. 
706. 

30. lowa.—Crowe v. Be Soto Consol. 
School Dist, 66 N.W.Sd 859, 246 
lowa 83. 

31. Fla.—Poster v. Cooper, 194 So. 
881, 142 Fla. 148. 

S2. Ga.—Orooms v. Globe Indexn. 
Co., 81 S.B.2d 861, 90 Ga.App. 68— 
IJtica Mut. Ins. Co. v. Bolax, 75 S. 
K.2d 205, 87 GaA^pp. 788. 

83. Colo.—^HuU V. penver Tramway 
Corporation, 50 P.2d 791, 97 Colo. 
523. 

Kan.—^Brower v. K^dgwie^ Connty, 45 
P.2d 886, 142 KaiSu 7. 

34 si' FUl—^D upree v.. Bl^^iuan, 191 
So. 65, 139 Fla. 809—Soij^th AtUiptic 
.8. S., Ca of Belawa^ff^, v. Tptsqn, 
190 Sa 676; 139 ;Pla. 405. . , 

85. ’Fla.i-iiBoo4' Raiton Clnly v. B«tt, 
'^68 Sd.9d ^24: • ’ ; 

N.T.—^Landes v. Lupton, 116 N.B. 
. 1056, 221 N.,Y. 67^ • 

’^8;So.3d'^924:' '' 

jt-jU ,;,U‘ N'»!♦ 

87. Conn.—Porter v, City of 
Haven, 135 A. 293, '105 Conn.' 394. 


38. N.T.—0'Bsau v. B. W. Bllss, 121 
N.B. 362, 224 N.T. 701, 

39. Mo.—^Barlow v. Shawnee Inv. 
Co., App., 48 S.W.2d 35. 

40. La.—Johnson v. Wyble^ App., 
55 So.2d 711. 

4d. Tex.—^Petroleum Casualty Co, v. 
Garrison, Civ.App., 174 S.W.2d 74, 
error refused. 

42, loWa,—Bille V. Plainview Coal 
Co., 250 N.W. 607, 217 lowa 827. 

43. Ky.—Sandiick Coal Co. v. 
Hugrhes, 289 S.W.2d 258. 

Tex.—^Tezas Bmployers’ Ins. Ass’n v. 
Portley. 268 S.W.2d 247, 163 Tex. 
.62. . 

■pfexas Bmp, Ins. Ass’n v. Chlt- 
wood, Clv.^p., 199 S-W.Od 806— 
Southern XJnderWriter^ v. Brwin, 
, 184 S.W.2d 720, error 

iri^ted—Consolidated XJnderwrlt- 
erd V. Lee, Clv-AbP., 107 S.W.8d 
482„ er^or dismissed. 

Appeal by UtymiuL 

compensation ic^aJUnant, who 
wai; proseputed coxnpen- 

pwn bejUalf tu supe- 


where a layman appears pro se and 
considered claimant^s claims as far 
as they were fairly presented on rec¬ 
ord. 

Conn.—Osterlund v. State, 80 A.2d 
393, 129 Conn. 591. 

Itlval olalmaats 

Where there are rival claimants> 
eaoh seekingr to be recosmlzed as 
widow of decedent, an appeal tAken 
by either of such claimants, or by 
employer and Insurance carrier from 
Circuit court ludgmexit, has elfect pf 
hrinsing entire case before appellate 
court for review. 

Mlss.—Hili V. United Tlmber & Lmu- 
ber Co., 68 So.2d 420. 

Oliange in olrmuostaaoes 
Pa.—Strouse v. Quaher gntttjtny 
Mills, 46 A.2d 626, 169 Pa.Si:uP!er; 

. ... 

44. N.J.—Caliochio v. Jersey City 
Stock Tards Co., 14 Ai2d 465, 125 
N.jXaw 112. . 

N.C. — 'Worsley V. S. & W. Bieoderlnd 
Co., 86 &B.2d 467, 289 N.Ci 547. ^ f 


45. m-^aradise 06^ Co. v.' 
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pensation commissioner^s decision made by tbe lower 
court is not subject to attack before the higber 
court on consideratiori of a question reserved for 
the bigher court by the lower court.^*^ 

Subsequent review is generally confined to ques- 
tions properly presented in the lower court, and 
the court may decline to pass on an alleged error 
not urged or argued before it>^ Rulings not ap- 
pealed from will not be reviewed.®® 

The appellate court cannot receive additional evi- 
dence,5i and will not consider matters not properly 
in the record before it.^^ The action of the lower 
court in refusing to consider an issue properly pre¬ 
sented is subject to review,®^ A question as to the 


admissibility of evidence which will arise on a re- 
trial of the action may be considered.^^ 

An unappealed from ruling on a prior appeal 
of the case will ordinarily be treated as the law of 
the case,®5 t)ut the reviewing court is not bound by 
the directions given the compensation commission 
by the lower appellate court on a prior appeal.®® 
Customs and decisions of the board or commission 
are not controlling on the reviewing court,nor are 
the directions of the lower court on remanding the 
cause to the commission.®® Instructions not object- 
ed to are treated as the law of the case,®® and find- 
ings of fact not objected to will be treated as estab- 
lished.®® 


764, 8 ni.2d 6B2—Northwestern 

Unlverslty v. Industrlal Commis¬ 
sion, 99 N.E.2d 18, 409 111. 216— 
Peoples Gas Llght & Coke Co. v. 
Industrlal Commission, 89 N.E.2d 
808, 406 111. 73—Joyce Bros. Stor- 
age & Van Co. v. Industrlal Com¬ 
mission, 78 N.E.2d 262, 399 111. 456 
. —^American Manganese Steel Co. 
V. Industrlal Commission, 77 N.B. 
2d 689, 399 111. 272—Brown Shoe 
Co. V. Industrlal Commission, 30 
NJB].2d 4, 374 111. 500. 

N.T.—Daus V. Ounderman & Sons, 
28 N.E.2d 914, 288 N.Y. 459. 

4Kr- Conn.—Wllson t. Largay Brew- 
Ing Co., 3 A.2d 668, 125 Conn. 109. 

48. ECan.—Copenharer v. Sykes, 160 
F.2d 235. 160 Kan. 238. 

Me.—Shoemaker^s Case, 51 A.2d 484, 
142 Me. 321. 

Md.—^Bethlehem Steel Co. v. Mayo, 
177 A. 910, 168 Md. 410. 

Mass.—Perrotta'8 Case, 64 N.E.2d 19, 
318 Mass. 787—•Wnukowskl’s Case, 
6 N.E.2d 3, 296 Mass. 63. 

Mont—0*Neil v. Industrlal Accident 
Fund, 81 P.2d 688, 107 Mont. 176. 
N,J.—^Fink v. City of Paterson, 129 A. 

2d 746, 44 N.J.Super. 129. 

Pa.—Wilklnson v. United Parcel 
Service of Pa., 43 A.2d 408, 158 Pcu 
Super. 22. 

B.L—SantlUi v. Orlginal Bradford 
Soap Works, Inc., 131 A.2d 235, 
modifled on other grounds Santilli 

V. Liberty Mut Ins. Co., 134 A.2d 
834—^Ruggiero v. Brown & Sharpe 
Mfg. Co., 43 A.2d 61, 71 R.I. 178. 

U.S.—^Travelers Ins. Co. v. Ccacote, 
Clv.App., 206 S.W.2d 66, error re- 
fused no reversible error—^Federal 
Underwriters Exchange v. Bullard, 
CivJ^p., 128 S.W.2d 126—Gulf Cas- 
nalty Co. v. Taylor, Clv«App., 67 S. 

W. 2d 416, error dlsmissed. 

Wash.—^Leary v. Department of La¬ 
bor and Industries, 140 P.2d 292, 
18 WaslL2d 582—Cooper v. Depart¬ 
ment of Labor and Industries, 118 

. P.2d 942, 11 Wash.2d 248. 

Wis.—Tadln v. Industrlal Commls- 
slon, 61 N.W.2d 809, 265 Wls. 375— 
Httls Dry Qbods Co. v. Industrlal 


Commission, 267 N.W. 905, 222 Wis. 
439, certiorari denied Hilis Bros. 
Dry Goods Co. v. Kllcka, 67 S.Ct. 
430, 300 U.S. 664, 81 L.Ed. 864. 

48. Del.—^Koeppel v. B. I. Du Pont 
De Nemours & Co., 194 A. 847, 8 W. 
W.Harr. 542. 

Ky.—^Black Mountaln Corp. v. Sew- 
ard, 121 S.W.2d 4, 275 Ky. 177. 

Mass.—^Brek*s Case, 138 N.E.2d 748. 

Mo.—Melntz v. Arthur Morgan 
Trucking Co., 182 S.W.2d 1010, 345 
Mo. 261. 

N.J.—^Hi-Heat Gas Co. v. Dlckerson, 
170 A. 44, 12 N.J.Misc. 161, afflrm- 
ed 174 A. 483, 118 N.J.Law 329. 

60. Or.—^Bell v. State Industrlal Ac¬ 
cident Commission, 74 P.2d 65, 157 
Or. 663. 

51. Tex.—^Pederal Underwriters Ex- 
change v. Cralghead, Clv-App., 168 
S.W.2d 699, error refused. 

52. U.S.—Tyler v. Lowe, aC.A.N.T., 
188 P.2d 867. 

Tex.—American Mut. Liability Ins. 
Co. V. Corbell, Cly.App., 289 S.W. 
2d 423. 

Wash.—'Llndsey • v. Department of 
Labor & Industries, 218 P.2d 316, 
86 Wash.2d 870—Sweltzer v. De¬ 
partment of Labor and Industries, 
34 P.2d 850, 177 Wash. 28. 

53. Md.—^Dembeck v. Bethlehem 
Shipbullding Corporation, 170 A. 
158, 166 Md. 21. 

541 Md.—Spence v. Bethlehem Steel 
Co., 197 A. 302, 173 Md. 539. 

55. Ga.—American Mut. Liability 
Ins. Co. V. Kent, 31 S.E.2d 81, 71 Ga. 
App. 458—^Travelers Ins. Co. v. 
Reld, 186 S.E. 887, 54 Ga.App. 18— 
Woodrulf V. MiUer, 172 S.B. 738, 
48 Ga.App. 805. 

N.T.—Heath v. State, 103 N.T.S.2d 
397, 278 App.Div. 8, afflrmed 101 N. 
E.2d 764, 303 N.Y. 658. 

N.C.—Hili V. Du Bose, 75 S.E.2d 401, 
287 N.C. 601. 

Tex.—^Texas Emp. Ins. Ass*n v. Vine- 
yard, Civ.App., 296 S.W.2d 688, er¬ 
ror refused no reversible error— 
Ti^ers & General Ins. Co. v. Boyd, 
Clv.App., 146 S.W.2d 488, error dis- 
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missed, Judgment correct—^Texas 
Bmployers’ Ins. Ass*n v. Tally, Civ. 
App., 122 S.W.2d 1095, error refused 
125 S.W.2d 644, 132 Tex. 647. 
Wash.—Gange Lumber Co. v. Row- 
ley, 155 P.2d 802, 22 Wash.2d 250, 
appeal dlsmissed 66 S.Ct 125, 826 

U. S. 295, 90 L.Ed. 85. 

Prior reversal 

Where court of civll appeals on 
former appeal reversed judgment for 
claimants in compensation proceed- 
Ings on ground that evidence was in- 
sufBlcient to support verdlct, but hold- 
ing of court of civll appeals was re¬ 
versed by supreme court which held 
that since evidence was confllctlng 
court of civll appeals was without 
authorlty to substitute ita flndlngs 
for that of Jury, and on subsequent 
appeal from Judgment for claimants, 
evidence was substantially same as 
on former appeal, court of civll ap¬ 
peals was not requlred by law of 
case to reverse Judgment on ground 
of insufdciency of evidence, since it 
was duty of court of civil appeals to 
follow supreme court. 

Tex.—^Texas Indem. Ins. Co. v. Halli¬ 
burton, Clv.App., 235 S.W.2d 499, 
error refused no reversible error. 

66. 111.—^Brown Shoe Co. v. Indus- 
trial Commission, 30 N.E.2d 4, 374 
111. 600. 

67. Wash.—^Burchett v. Department 
of Labor & Industries, 261 P. 802, 
268 P. 746, 146 Wash. 85. 

58. 111.—^Raffaelle v. Industrlal Com¬ 
mission, 157 N.E. 206, 326 111. 166. 
71 C.J. p 1369 note 2. 

56. Wash.—Noland v. Department of 
Labor and Industries, 262 P.2d 765, 
43 Wash.2d 688—Whlte v. Depart¬ 
ment of Labor and Industries, 248 
P.2d 666, 41 Wash.2d 276—Karlson 

V. Department of Labor and Indus¬ 
tries of Wash., 173 P.2d 1001, 26 
WiU3h.2d 310. 

60. N.C.—^Brlnkley v. United Peld- 
spar & Minerals Corp., 97 S.E.2d 
419, 246 N.C. 17—Conner v. U. S. 
Rubber Co., 94 S.E.2d 486, 244 N.a 
616. 
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Matters not necessary to decision on review will 
not ordinarily be passed on by the reviewing court,®^ 
but it may do so.®2 On proceedings to review a 
jndgment for attome/s fees in favor of an em- 
ployee, the question of the amount of the award of 
compensation is not reviewable.^^ Where the lower 
court erroneously dismissed an appeal from the 
commission, but granted certiorari on the ground 
that there was no remedy by appeal, and determined 
every question which could have been raised by ap¬ 
peal, the higher court, after determining that ap¬ 
peal is proper, need not determine whether the 
certiorari was properly issued.®^ 

Where the ruling of the lower court on an issue is 
proper on one ground, it is not necessary to con- 
sider its propriety on other grounds.®^ Where the 
grounds on which the lower court acted do not ap- 
pear, its action will be upheld if it can be sustained 
on any theory,®® and where the judgment below is 
correct, it is immaterial that incorrect reasons were 
assigned for the action taken.®^ 

Moot Of acadeimc quesHons will not be decided.®® 


A question as to pa3mient of compensation pending 
appeal is moot where no payments were made and» 
in the meantime, an act was passed suspending such 
payments.®® 

Waiver of grounds, Where insurer appealed 
from the decree and also from the denial of its mo- 
tion to recommit to the board, the appeal from such 
denial must be treated as waived when not referred 
to in the brief or argued at the bar.'^® A party 
cannot complain on review of an erroneous ruling'^^ 
or instruction'^® which he invited or requested, or in 
which he acquiesced.73 One who introduces a cer- 
tificate of the record of the board cannot object to 
its sufficiency.7^ One seeking compensation under a 
special provision for awards for hernia could not 
assign as error refusal to make award under general 
provisions of the act*^® Where both parties to a 
compensation case alleged that the injury was sus¬ 
tained in a certain county, on appeal of insurer a 
reversal cannot be had for want of evidence that 
the injury was sustained in such county.^® The 
parties are usually restricted on appeal to the theory 
on which the case was tried in the lower court,*^^ 


Wash.—(Sodwln v. Departmeat of La- 
hOT and Industries, 810 P.2d 239, 50 
Was]i.2d 209. 

61. Ark.—^Blrchett v. Tuf-Nut Gar- 
ment Mfg*. Oo., 169 S.W.2d 674, 
205 Ark. 488. 

Conn.—^NTlcotra v. Bisrelow, Sanford 
Carpet Co., 189 A. 603, 122 Conn. 
353. 

Pia.—^Lovejoy Co. v. Ackia, 16 So.2d 
297, 153 Fla. 876. 

Mont—Grlffln v. Industrial Accident 
Fund, 106 P.2d 846, 111 Mont. 110. 

Ohlo.—spumis V. Industrial Commis¬ 
sion, 45 N.P.2d 782, 71 Ohlo App. 
146. 

Pa.—^DePelice v. Jones & Laughlln 
Steel Corp., 8 A.2d 465, 137 Pa. 
Super. 191. 

S.C.—^Frier v. South Carollna Peni- 
tentlary, 56 S.B.2d 762, 216 S.C. 84. 

71 aj. p 1870 note 7. 

62. Wls.-^Mllwaukee Basket Co. v. 
Industrial Commission of Wlscon- 
sin, 181 N.W. 808, 178 Wis. 891. 

71 C.J. p 1370 note 8. 

63. 111.—St. Liouls Pressed Steel Co. 
V. Schorr, 185 N.B1 766, 803 IU. 476. 

64. lowa—Hoover v. Central lowa 
Fuel Co., 176 N.W. 946, 188 lowa 
943. 

65. Mass.—Woznlak’s Case, 13 M.E. 
2d 297, 299 Mass. 471. 

N.J.—Stefanlk v. Ocean Accident & 
Guarantee Corp., 186 A. 778, 14 
XMisc. 708. 

66. Mo.—Snavely v. Delmar Hotel 
Co., App., 84 S.W.2d 188. 

Texfus Bmployers» Ins, Ass’n 
V. Hrohton, <3fy.App., 95 S.W.2d 
767, error dismissed. 


67. Md.—Moore v. Clarke, 187 A. 887, 
171 Md. 89, 107 A.L..R. 924. 

63, N.D.—Felst V. North Dakota 
Workmen’8 Compensation Bureau, 
80 N.W.2d 100. 

Yizzacco v. Prlscilla Worsted 
Mills, 86 A.2d 657, 79 R.I. 222. 

S.C.—Smith r. Southern Bullders, 24 
S.R2d 109, 202 S.C. 88. 

69. Ky.—Wallins Creek Collieries 
Co. V. Hicks, 287 S.W. 713, 216 Ky. 
262. 

7a Mass.—^Femald^s Case, 184 N.B. 
347, 240 Mass. 567. 

71. Ga.—Crowe v. St. Paul-Mercury 
Indem. Co., 76 S.R2d 848, 88 Ga. 
App. 482. 

Tex.—^Traders & General Ins. Co. v. 
Stone, Civ.App., 258 S.W.2d 409— 
Texas Bmp. Ins. Ass’n v. Hunter, 
Civ.App., 255 S.W.2d 944, reversed 
260 S.'W.2d 884—Texas Bmp. Ins. 
Ass’n V. Bvers, CivA-pp., 242 S.W. 
2d 906, refused no reversible error 
—^Travelers Ins. Co. v. Calcote, 
Cly.App., 205 S.W.2d 66, error re¬ 
fused no reversible error—^Federal 
XJnderwrlters Bxchange v. Sandel, 
ClvApp., 166 S.W.2d 147, error re¬ 
fused—Southern XJnderwrlters v. 
Hodges, Civ.App., 141 S.W.2d 707, 
error refused—Uselton v. South¬ 
ern Underwiiters, Clv.App., 131 S. 
W.2d 1040, error dismissed, judg¬ 
ment correct. 

Exzor not waived 

Tex.—^Texas Emp. Ins. Ass*n y. Shif- 
let, OlvApp., 276 S.W.2d 942, re- 
. fused no reversible error. 

72. Tex.-^oUthem XJnderwrlters v. 


Boswell, 168 S.W.2d 280, 188 Tex. 
255. 

Harris v. New Amaterdam Cas- 
ualty Co., CivApp., 150 S.W.2d 481, 
error dismissed, judgment correct 
—Federal XJnderwrlters Exchange 
V. Hightower, Clv.App., 142 S.W.2d 
963, error dismissed, judgment cor¬ 
rect—Southern XJnderwrlters v. 
Thomas, CivApp., 181 S.W.2d 409, 
error dismissed, Judgment correct 
—^Traders & General Ins. Co. v. 
Durbin, CivApp., 119 S.W.2d 695, 
error dismissed. 

73. Ohio.—lies v. Industrial Com¬ 
mission, App., 46 N.B.2d 816. 

Tex.—Texas Emp. Ins. Ass’n v. 
Hicks, Civ.App., 237 S.'W’.2d 699, 
error refused no reversible error. 

74. Mont.—^Dosen v. East Butte 
Copper MlninfiT Co., 254 P. 880, 78 
Mont. 579. 

76. Tex.—Bilis V. XJ. S. Fidellty & 
Guaranty Co., CivApp., 6 S.W.2d 
811. 

76. Tex.—^Lafleld v. Maryland Cas- 
ualty Co., 38 S.W.2d 187, 119 Tex. 
466. 

77. Tex.—Safety Casualty Co. v. 
YTrlght, 160 S.W.2d 288, 188 Tex. 
492. 

Question not hxiefed 
Failure to argue a polnt in brief 

of petitioner was a waiver thereof 

and point was not reuuired to be 

considered by supreme court. 

111.—Shell 011 Co. V. Industrial Con>> 
misslon, 119 NJ3].2d 224, 2 lll;2d 
690. 

VL—Pltts V. Howe Scale Oo^ 1 ^24 
696, 110 Vt. 27. , . ^ 
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and a party may be estopped to take a position in 
the appellate court contrary to the position he took 
in the lower court.*^* 

Agreements Unnting review. An ai^eement be- 
tween counsel that the only issue involved in the ap- 
peal was the constitutionality of the statute does not 
predude the court from considering the question of 
whether the work in which the employee was en- 
gaged was within the act, where the record before 
the court was sufficient for determination of such 
question-*^® An agreement that the case should be 
determined in accordance with the disposition of an- 
other claimanfs appeal waives questions not in¬ 
volved in such other appeal.^o 

Questions of jurisdicHon are not removed from 
the case by waiver or estoppel but the jurisdic- 
tion of the court below to render judgment against 
insurer on reversing an order of the board cannot be 
questioned by an insurer who, while not formally on 
the record as a party, conducted the entire contro- 
versy induding the appeals from the board and the 
court bdow, the employer never denying liability 
or resisting an award.^^ 

§ 804. -Parties Entitled to Allege Error 

One who drd not Join in the appeal cannot allege error. 

One* who did not join in the appeal cannot al- 


101 C.J.S. 

lege error.88 Thus a respondent who does not file 
a cross appeal may not allege error.®^ Where the 
employer appeals from an award but claimant takes 
no cross appeal, his objection to modification of the 
award by the appellate court cannot be considered 
on the employer’s appeal from that court,85 and an 
appeal by an insurer gives the employer no right to 
be heard on review where he took no appeal from 
the award of the board but it has been held that 
an employer*s failure to appeal from a favorable 
judgment affirming denial of compensation, although 
both the court and the commission overruled his 
contention that deceased employee was engaged in 
interstate commerce, did not prevent the employer^s 
raising the question on daimanfs appeal.87 On 
daimant^s appeal from the action of the lower court 
on the employer^s appeal from the award of the 
compensation commission, claimant could not ob- 
tain review of a ruling of the commission from 
which he did not appeal.88 

§ 805. -Presumptions 

On further JudiciaI review of compensation proceed- 
Ings, the appellate court wlll indulge all reasonable pre¬ 
sumptions in support of the action of the lower court. 

In accordance with general rules, the appellate 
court, on further judicial review of compensation 
proceedings, will indulge all reasonable presump¬ 
tions in support of the action of the lower court,89 


78. 1T.J.—^Fink v. City of Paterson, 
129 A.2d 746, 44 N.J.Super. 129. 
Beasoualile ]iil 8 apprelLeii, 0 loiL ae to 
law 

In suit arisin^r under Texas Work- 
men's Compensation Law, Insurer 
which took position that determina- 
tive question in case was whether 
employee had in fact been employed 
in Texas to do work in Louisiana, 
was not prevented from asserting on 
appeal that material question was 
whether employee*s work in Louisi¬ 
ana was done under and pursuant to 
an employer-employee status of work 
and Service 'exlstlnfir in Texas, par- 
ticularly in vlew of authoritattve de- 
cislon by supreme court of Texas 
handed down shortly after trial of 
case in lower court 
U.S.—Associated Indemnlty Corp. v. 
Scott, aC.ATex, 108 r.2d 203. 

78. Pa.—^Blake v. Wilson, 112 A. 
126, 268 Pa. 469, 16 AL.B. 726. 

IBO. Wash.—^Broome v. Department 
' of Labor & Industries of State of 
Wash., 218 P.2d 477, 86 Wash.2d 

■ 

81. Colo.-^ndustrial Commission v. 
.^PlainS UtiUty Co., 252 P.2d 282, 127 
Colo. 606. 

v. Oeorgia-Faelflc 
woott iso., ISO A.2<1.{47. < 


82. P€u—Chase v. Emery Mfgr. Co., 
113 A. 840, 271 Pa. 266. 

83. Ga—City of Brunswick v. Klng, 
14 S.B.2d 760, 66 GaApp. 44. 

lowa.—Jarman v. Collins-Hill Lum- 
ber & Coal Co., 286 K.W. 526, 226 
lowa 1247. 

Or.—^Bell v. State Industrlal Acci¬ 
dent Commission, 74 P.2d 66, 167 
Or. 668. 

Tex,—^EUnkle v. Federal XJnderwrit- 
ers Bxchange, Civ.App., 162 S.W.2d 
387, error refused. 

84. U.S.—Angelina Cas. Co. v. Blu- 
itt C.ATex., 286 F.2d 764. 

Kan.—^Brown v. Olson Drilling Co., 
124 P.2d 461, 166 Kan. 230. 

La.—^Fruge v. Pacific Bmp. Ins. Co., 
76 So.2d 719, 226 La. 630—-Morgan 
Y. American Bitumuls Co., 47 So. 
2d 739, 217 Lia. 968. 

Mass.—^Mosesso's Case, 99 N.E.2d 
869, 827 Mass. 526. 

Tex.—Texas Employers* Ins. A8S'n 
Y. Llghtfoot, 162 S.W.2d 929, 189 
Tex. 804. 

Wis.—^Buehlow y. Industrlal Com¬ 
mission of Wisconsin, 2f61 N.W. 
461, 218 Wis. 240. 

85. Ky.—tr. .S, Coal ^ Coke> Co. y. 
Gorenz,; 272' S-W. 882^ 209 ,Ky. 870. 

86. N.C.~McPherson y, Hen^ Mo- 

., tor Sales Corporation, lOO S.B. 208, 
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201 N.C. 308, appeal dismisaed 62 S. 
Ct. 499, 286 U.S. 627, 76 L.Bd. 1269. 

87. Mo.—Morrison y. Terminal K. R. 
Ass*n, App., 67 S.W.2d 776. 

88. N.C.—Archie y. Greene Bros. 
Lumber Co., 28 SJS.2d 884, 222 N. 
C. 477. 

89. U.S.—^Burley Welding Works y. 
Lawson, C.CA.Fla., 141 F.2d 964. 

Fla.—Johnson y. Johnson, 51 So.2d 
421—Star Fruit Co. y. Canady, 82 
So.2d 2, 159 Fla. 488—Protectu 
Awning Shutter Co. y. Cline, 16 So. 
2d 842, 164 Fla. 80—Cone Bros. 
ContractizxF Co. y. Allbrook, 16 So. 
2d 61, 163 Fla. 829. 

Ga.—Burnett y. Klng, 77 SJB3.2d 772, 
88 Ga.App. 771—^Hood Y. Jaokson, 

69 S.B.2d 46, 81 Ga.App. 465. 

E:an.—^Bums y. Topeka Fenee Brec- 

tors, 254 P.2d 286, 174 Kan. 186— 
Rothman y. Globe Const Co., 286 
P.2d 981, 171 Kan. 572. 

Ky.—Cornett-Lewis Coal Co. y. Day, 
226 S.W.2d 951, 812 Ky. 221. 

Md.—M. P. Moller Motor Car Co. y. 

Unger, 170 A. 777, 166 Md. 198. 

Mo.—^Rue Y. Eagle-Picher Lead Co., 

70 S.W.2d 124, 228 MoJLpp. 114. 
Mont—Anderson y. Amalgamated 

Sugar Co., 87 P.2d 662, 98 M;ont 2l 
Kreh.—Keenan 'y. Cqnsumers. Public 
Pvmr tMst, 40 4(61, 163 

Neb. 64i 
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use of a member as is obvious from observation or 
examination by an ordinary Ia3n3ian,®i 

Control over disbursements from a subsequent 
injury fund is normally vested in the cotnpensa- 
tion authorities.®^ The state official intrusted with 
the custody of the subsequent injury fund has no 
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discretionary power with respect to its disburse- 
ment®® 

Fund for reopened cases. In New York a spe- 
cial fund has been set up for the payment of stale 
claims.®^ Liability against the fund for reopened 
cases arises only under the precise conditions set 


580—Speclal Indem. Fund v. Smith, 
242 P.2d 159, 206 OkL 185. 

^Mi of hearinfiT 

(1) The Word ‘*member,'» as used 
in speclal Indemnity fund act re- 
lating* to a physically impaired per- 
son, does not Include the ear. 

Okl.—Speclal Indem. Fund of State 
y. Stone, 207 F.2d 268, 201 Okl. 
465. 

<2) Workman, who had lost the 
hearing in one ear in a previous acci¬ 
dent, was not a physically Impaired 
person, within meaningr of speclal 
Indemnity fund act, so as to be en- 
titled to compensatlon from the fund 
on the loss of hearlng of other ear 
aa the resuit of another accident 
arising out of, and In the course 
of, hls employment. 

Okl.—Speclal Indem. Fund of State 
V. Stone, supra. 

XiosB of flag^exB 

Fmployee who had lost two fingere 
was a “physically impaired person" 
within the speclal Indemnity fund 
act, and, when thumb of the same 
hand was amputated because of sub- 
aequent injury resulting In addltlonal 
permanent dlsability so that degree 
of dlsability caused by combinatlon 
of both disabilltles was materially 
greater than that which would have 
resulted from subsequent injury, re- 
mainder of dlsability after termlna- 
tion of employer’s payment of per 
cent of dlsability which would have 
resulted from the subsequent inJury 
alone was payable out of the speclal 
Indemnity fund. 

Okl.—Speclal Indem. Fund v. OufC, 
121 P.2d 584, 200 Okl. 57. 

^ Okl.—Speclal Indem. Fund of 
State V. Stone, 207 P.2d 263, 201 
Okl. 465—Special Indem. Fund of 
Okl. V. Wade, 189 P.2d 609, 199 
Okl. 547—Special IndezzL Fund v. 
Cornish, 185 F.2d 467, 199 Okl. 
267—Special Indem. Fund of State 
r. Keel, 164 P.2d 996, 196 Okl. 315. 

Walfc with a Ump due to injury 
which. caused right leg to be an 
inch shorter than left leg made 
claimant a physically impaired per- 
4K>n for purpose of flzlng liability 
■upon speclal indemziity fund for 
suhseqh^ eye injury. 

OkI.-^pe6ial Indem. Fund v: Dimpei, 
207.P.2d 776, 201 OkL 626. 

iacip or baok 

■ lAi) A pte^eaclatia* a J»^> 

, <S^es ne^ orii^ daimant 
^thin the statui'' ' 


Okl.—Speclal Indem, Fund of Okl. 
V. Wade, 189 P.2d 609, 199 Okl. 
547. 

(2) A hip injury that results di- 
rectly in partlal permanent dlsability 
to a leg is an injury to the leg and 
may be comblned with a subsequent 
injury under the special Indemnity 
fund act. 

Okl.—Speclal Indem. Fund of Okl. v. 

Wade, supra. 

£os8 of use of finger 
An employed person who has 
formerly lost the use of an index 
flnger by reason of same becoming 
stifCened is a physically impaired 
person whose Impalrment is obvious 
and apparent from examination by 
an ordinary layman within work- 
men’s compensatlon act relatlng to 
an award against the speclal in¬ 
demnity fund. 

Okl.—Special Indem. Fund of Okl. v. 
Oambrell. 164 P.2d 240, 196 Okl. 
203. 

Commissloii^s deteimiiiiation must be 
snpported by competent evldeiLoe 
Okl.—Special Indem. Fund v. Os- 
borne, 272 P.2d 892. 

Evldeuoe held sufflolcait 
Okl.—Special Indem. Fimd v. Os- 
borne, supra—Special Indem. Fund 
of Okl. V. Oambrell, 164 P.2d 240, 
196 Okl. 203. 

62. Mlnn.—Senske v. Fairmont & 
Waseca Canning Co., 45 N.W.2d 
640, 232 Minn. 350. 

Power to oomproaise 
Control over the allowance of dis- 
abllity beneflts from the publicly ad- 
ministered special compensatlon 
funds is whoUy vested in the in¬ 
dustria! commission, and no other 
officia! or department, in behalf of 
the state or in behalf of anyone 
eis e, has such ownershlp in or 
supervision over the fund as to em- 
power them to oompromise dlsability 
beneflts or to make recommendations 
which are a material factor in the 
exerclse of the industrial commis¬ 
siones discretion. 

Minn.—Senske v. Fairmont & Waseca 
Canning Co., supra. 

(Oaimagii&ast lAate 
The special compensatlon* fund is 
a fund which bclongs to industry 
and is A puhlio fund only in the 
sense t^at the publlc welfare is 
)iigEdy iuvdlved with fts proper ^ 
'i^lstratlon, and the ihjured work- 
man*s tp total dlsability bene- 

fitd froni thd fund ia not based upon 
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any direct financlal obligation of the 
state. 

Minn.—Senske v. Fairmont & Waseca 
Canning Co., supra. 

Attomey geasral 

(1) An employee*s clalm for total 
dlsability beneflts from the special 
compensatlon fund is not in the 
nature of a clalm against the state 
which may be compromlsed and set- 
tled by the attomey general, and the 
attorney generales reoommendation 
of such a compromise is not a ma¬ 
terial factor in ascertainlng whether 
the Industrial commission has abused 
its discretion in declining to ap- 
prove such settlement. 

Minn.—Senske v. Fairmont & Waseca 
Canning Co., supra. 

(2) The attorney general may 
properly appear in workmen*s com- 
pensation cases in behalf of the cus- 
todian of the special compensatlon 
fund in so far as that offlcial's 
purely ministerial functlon is con- 
cerned. 

Minn.—Senske ▼. Fairmont & Waseca 
Canning Co., supra. 

(3) In the performance of his 
official duties, the opinions and rec¬ 
ommendations given by attomey gen¬ 
eral to industrial commission are en- 
titled to the greatest respect, but 
such opinions and recommendations 
oannot control or become a material 
factor in the exerclse of the com- 
misBion's discretion as to allowance 
or denial of dlsability beneflts from 
the speclal compensatlon fund. 

Minn.—Senske v. Fairmont Sc Waseca 

Canning Co., supra. 

63. Minn.—Senske ▼. Fairmont & 
Waseca Canning Co., supra. 

Dnty to resiBt Ulegal disbarsemeiLti 
Whlle the state treasurer^s minis¬ 
terial role gives him no discretionary 
control over pasmaent of disabllity 
beneflts from special compensatlon 
fund, the treasurer does have, by vlr- 
tue of the inherent nature of his cus- 
todianshlp of the funds, a right and 
a duty, for the preservation of the 
fund, to resist disbursements and In- 
vasions which have no basis in law. 
Minn.-—Senske v. Fairmont & Waseca 
Canning Co., supra. 

64. N.T.—Kaplan v. Wlrth & Bim- 
baw», »2 N.B.2d 21», SOI K.T. 
121 . 

liongo v. M & F Auto Wreckers, 
166 N.F.S.§d 990, 4 AD.2d 902rr- 
'Kdpeo vi etiflbdo Brake Beam-Acme 
Steel ft B|Utlleable Iron Works, 156 
|^vN.T.S.2d 829, 2 A^D.2d 946, motiOA 
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and the burden is on the appellant to show error.^o 
Thus it has been presumed in support of the judg- 
ment appealed from that the proceedings were regu- 
lar and legal,^i that the appeal to the lower court 
was timely,®2 that daims of error not specifically 
ruled on were considered and overruled,^^ that a 
witness was competent,that admissible evidence 
was not rejected,*® that inadmissible evidence was 
not considered,that there was evidence warranting 
the ruling made,^*^ that facts supporting the judg- 
ment were found,^^ that conflicts in the evidence 
were resolved in support of the judgment,^^ and 
that the findings were correct^ and were supported 
by the evidence.* 


Where the record is silent as to the grounds for 
a ruling, the reviewing court may assume that the 
grounds were suflGicient,* but where a finding is not 
made the court cannot make assumptions as to what 
the evidence would show on the matter.^ A fact 
will not be presiuned in the face of evidence to the 
contrary.5 

It will be presumed that the claim is within the 
compensation law.® Where the lower court reversed 
a decision of the board awarding compensation, 
claimant must produce the evidence to show that the 
board was justified in making the award, since there 
is no presumption that there was evidence suf¬ 
ficient to sustain the board.^ Where the compensa- 


N.J.—Seller v. Roblnson, 96 A.2d 153, 
24 N.J.Super. 559, affirzned 99 A. 
2d 422, 13 N.J. 307. 

Ohlo.—^Wehrle v. Gen^rol Motors 
Corp., App., 80 N.B.2d 702—Ger- 
stenzang- v. Industrial Commission 
of Ohlo, 67 N.E.2d 632, 77 Ohlo 
App. 385. 

Okl.—Cavender v. Wolford DrllUng 
Co., 123 P.2d 261, 190 OkL 291. 

Pa.—^Banks v. McClaln, 40 A.2d 906, 
156 Pa-Super. 512. 

Tex.—^Texas Beciprocal Ina. Ass*ii v. 
Stadler, 166 S.W.2d 121, 140 Tex. 96 
—^Maryland Casualty Co. v. Brown, 
115 S.W.2d 394, 131 Tex. 404. 

Angelina Cas. Co. v, Ryan, Civ. 
App., 282 S.W.2d 810, error refused 
no reversible error—^Texas Bmp. 
Ins. Ass’n v. Roys, CivApp., 281 

S.W.2d 768, error refused no re¬ 
versible error—^Texas Emp. Ins. 
Ass’n V. Logsdon, Clv-App., 278 S. 
W.2d 893, refused no reversible er¬ 
ror—St Paul Mercury Indem. Co. 
V. Tarver, Civ.App., 272 S.W.2d 796, 
error refused no reversible error— 
Texas Emp. Ins. Ass^n v. Hale, Civ. 
App., 242 S.W.2d 796—United Em- 
ployers Cas. Co. v. Smith, Clv.App., 
145 S.W.2d 249, error refused— 
Maryland Cas. Co. v. Jackson, Civ. 
App., 139 S.W.2d 681, error dls- 
mlssed, judgment correct—South¬ 
ern Underwrlters v. Tullos, Civ. 
App., 131 S.W.2d 102, afflrmed 151 
S.W.2d 789, 136 Tex. 408—Traders 
& General Ins. Co. v. Mills, Civ. 
App., 108 S.W.2d 219, error dismiss- 
ed—Central Surety & Insurance 
Corporation v. French, CivApp., 72 
S.W.2d 699, error dismlssed. 

Wash.—^Lawe v. Department of La¬ 
bor and Industries^ 66 P.2d 848, 189 
Wash. 650. 

71 C.X p 1370 note 23. 

Baeltal In jndgmeni that employ^e 
waived recovery for partial incapac- 
ity iinported highest evidenoe of ver- 
ity on appeal. 

UJSw^Be^gett ^ v. Texas Employm^ 
ins.. A8S»n^XJivApp^’70.aW.2d 46», 
refused, i ; ' < . ^ , - - 


90. Fla.—Heller Bros. Packing Co. 
V. Kendricks, 20 So.2d 387, 155 Fla. 
428—^Florida Forest and Park Serv¬ 
ice V. Strickland, 18 So.2d 251, 154 
Fla. 472—Cone Bros. Contracting 
Co, V. Allbrook, 16 So.2d 61. 153 
Fla. 829—^Forehand v. Manly, 2 So. 
2d 864, 147 Fla. 287—City of Lake- 
land V. Burton, 2 So.2d 731, 147 Fla. 
412—City of St Petersburg v. 
Mosedale, 1 So.2d 878, 146 Fla. 784 
—Cone Bros. Contracting Co. v. 
Massey, 198 So. 802, 145 Fla. 66— 
Firestone Auto Supply & Service 
Stores V. Bullard, 192 So. 865, 141 
Fla. 282. 

Wash.—^Ames v. Department of La¬ 
bor and Industries, 74 P.2d 1027, 
193 Wash. 216. 

91. Ohio.—^Miles v. Electric Auto- 
Lite Co., 16 N.E.2d 682, 188 Ohio St 
613. 

Wash.—Hodgen v. Department of La¬ 
bor and Industries of Washington, 
78 P.2d 949, 194 Wash. 541. 

92. Mo.—Cottingham v. General Ma- 
terial Co., App., 70 S.W.2d 101. 

Administrative appeal 
Where timeliness of an appeal 
from a referee’s decision to the board 
is not Questioned for a great lengrth 
of time, it will be assumed that the 
appeal was timely. 

Pa.—^Reiter v. Garman, 168 A. 74, 107 
Pa.Super. 269. 

93. N.C.—Fox V. Cramerton Mills, 
86 S.E.2d 869, 226 N.a 680. 

94. BAn.—^Holler v. W. S. Dickey 
Clay Mfg. Co., 189 P.2d 846, 157 

365, 148 A.L.R. 1181. 

Colo.—National Fuel Co. v. Ar- 
nold, 214 P.2d 784, 121 Colo. 220. 

93, Tex.—Texas Employers* Ina 
AsS'n V. Hamilton, Civ.App., 96, S. 
W.2d 767, error dismlssed. 

i97ji Wash.—Sweitsw v, Department 
Lhborrand Industries, • 84 F.3d 
i 860, 177 Wash. 28. . . j 

77 . 


98. N.C.—^Moore v. Englneerlng & 
Sales Co., 199 S.E. 606, 214 N.C 
424. 

Tex.—Walker v. Texas Bmp. Ins. 
As8’n, 291 S.W.2d 298. 

Texas Emp. Ins. Ass’n v. Hudg- 
Ins, Civ.App., 294 S.W.2d 446, er¬ 
ror refused no reversible eiro^— 
Aetna Cas. & Sur. Co. v. Bailea 
Civ.App., 285 SW.2d 886, error re¬ 
fused no reversible error—^Texas 
Emp. Ins. Ass'n v. Ewing, dvApp., 
286 S.W.2d 880, error refused no 
reversible error—^Texas Emp. Ins. 
Ass*n V. Logsdon, Civ.App., 278 S. 
W.2a 893, error refused no revers¬ 
ible error—^Texas Emp. Ins. Ass'n 
V. Hlcks, Civ.App., 287 SW.2d 699, 
error refused no reversible error— 
Texas Employers Ins. Ass'n v. 
Reed, CivApp., 160 S.W.2d 868, er¬ 
ror dismlssed, judgment correct— 
Texas Indemnity Ins. Co. v. Ste- 
vens, Civ,App., 186 S.W.2d 272. 

99. Mo.—Mosclckl V. American 
Foundry Mfg. Co., App., 103 S.W.2d 
491. 

1 . N.C.—^Rader v. Queen City Coach 
Co., 35 S.E.2d 609, 226 N.C. 687. 

8. Kan.—Addington v. Hali, 160 P. 
2d 649, 160 Kan. 268. 

Neb.—Gilmore v. State, 26 N.W.2d 
296, 148 Neb. 10. 

Wash.—Sizemore v. Department of 
Labor and Industries, 219 P.2d 120, 
36 Wash.2d 620—Strmlch v. De¬ 
partment of Labor and Industries, 
59 P.2d 872, 186 Wash. 649. 

3, Conn.—Osterlund v. State, 30 A2d 
898, 129 Conn. 591. 

4. Colo.—O. P. Skaggs Co. v. Nix- 
on, 60 P.2d 66, 97 Colo. 314. 

6. Mass.—Petitlon of Liberty HiuU 
Ins. Co., 9 N.E.2d 71$, 298 l^CasA 
75 . . 

6. N.T.—^HofiCman v. New York Cent; 
B. Co., 49 NJS.2d 186, 290 N.Y. 277i 

* V •' 

7. DL—Davtd Bradley Mfg. Workg 
y. Industrial Bk}ard of.imi|o4s;.Ai|[ 
K.B. .616, 288 HL 463. ^ . 
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tion claim was dismissed for lack of jurisdiction, 
no implication of a dedsion on the merits may be 
drawii,8 

While it may be presumed that the harm result- 
ing from an improper arg^ument was cured by the 
court^s instniction,^ improper argument clearly cal- 
CTilated to prejudice the jury will be presumed to 
have had that effectio 

Where the lower court is one of limited statu- 
tory jurisdiction, its jurisdiction will not be pre¬ 
sumed but must appear affirmatively from the rec- 
ord.ii Where the validity of the award is directly 
attacked, no presumption in favor of jurisdiction or 
due process can be indulged,!^ but, in the absence 
of objection, jurisdiction of the court below will be 
presumedA^ 

§ 806. - Discretion of Lower Court 

The exercfse of discretion by the lower court on re- 
vlew of compensatfon proceedfnge wlll not be reviewed or 
disturbed on further Judiclal review except for abuse of 
discretion. 


• In accordance with general rules, the exercise of 
discretion by the lower court on review of compen- 
sation proceedings will not be reviewed or disturbed 
on further judicial review^^ except where such dis¬ 
cretion has been abused.15 Thus the court on ap- 
peal will not review the lower court^s action with 
respect to requiring medical examinations of claim- 
ants on appeal,^® or its determination of the number 
of weeks over which payments shall extend,!^ or its 
allowance of a petition for suspension of a decree 
ordering payments of compensation,^® or its deter¬ 
mination that the cause constitutes a special case 
within the act providing for lump-sum awards in 
such cases,its refusal of a rehearing,^^ the denial 
of a motion to vacate the judgment entered on the 
award,or allowance of costs against plaintiff in 
an action to set aside an award .22 

This rule has also been applied with respect to the 
lower court^s rulings on postponements and con- 
tinuances of the case,^^ the courfs refusal to pcr- 
mit further evidence in chief after that phase of 
the case has been closed,^^ and its action in recom- 
mitting,25 or refusing to recommit,^^ the cause to 


8. Ohia.—^Fumis v. Industrial Com- 
misslon, 45 N.£L2d 782, 71 Ohio 
App. 146. 

9. Tex.—^Texaa Bmp. Ins. As8’n v. 
Roberts, Civ.App., 281 S.W.2d 104 
—Traders & General Ins. Co. v. 
Stone, CivApp., 258 S.W.2d 409— 
Hartford Accident & Indemnity Co. 
V. Ylck, Civ.App., 156 S.W.2d 664. 

10. Tex.—^Traders & General Ins. 
Co. V. Crouch, ClvA.pp., 118 S.W. 
2d 650, error dismissed. 

11. Wash.—Wlles v. Department of 
Labor and Industries of State, 209 
P.2d 462, 34 *Wasli.2d 714. 

12 . Idalio.—Cook V. Hassey, 220 P. 
1088, 88 Idaho 264, 86 A.L.R. 200. 

13. Tex.—Texas Employers’ Ins. 
Ass’n V. Fitzgerald, CivApp., 292 
S.W. 926, reversed on other 
grounds, Com.App., 296 S.W. 509. 

14. Conn.—^France v. Munson, 8 A.2d 
78, 125 Conn. 22. 

Tex.—^United Employers Casualty Co. 
V. Marr, Civ.App., 144 S.W.2d 978, 
error dismissed, Judgment correct 
—^Texas Indemnity Ins. Co. v. 
Hubbard, Clv.App., 138 S.W-2d 626, 
err-or dismissed, Judgment correct. 
Secoad opexatlon 

In view of fact that compensation 
statutes make no provlsion for a 
second operartion of an employee who 
has sulCered a disabling injury, ques- 
tion whether employee who had suIk 
mitted. to flrst unsucceesful. operfi- 
tion for correctlon of hernia should 
be ^ required to subniit to a sedond 
op4£ation was within sound diacre- 
tion of trial Judge» and^when his de- 


tennlnatlon was supported by evi¬ 
dence it would not be disturbed by 
appellate court. 

Tenn.—Greeneville Cabinet Co. v. 
Ramsey, 260 S.W.2d 167, 196 Tenn. 
409. 

Befosal of oertiorazl 
Dlscretionary refusal of a single 
Justice of supreme court to allow 
certiorari should not be lightly dis¬ 
turbed. 

N.J.—Swlft & Co. V. Yon Volkum, 84 
A,2d 897, 131 N.J.Law 83, afflrmed 
40 A.2d 672, 182 N.J.Law 344— 
Davles v. Onsrx Oil & Resin Co., 83 
A.2d 367, 180 N.J.Law 881. 
Compared with action on motion for 
new txlal 

Ga.—Davis v. Blbb Mfg. Co., 43 S.B. 
2d 780, 75 Ga.App. 616. 

16. lowa—^Page v. City of Osceola, 
6 N.W.2d 693, 282 lowa 1126. 

S.C.—Poole V. Saxon Mills, 6 S.B.2d 
761, 192 S.C. 839. 

Wla—^Kaegl v. Industrial Commis- 
Slon, 286 N.W. 846, 232 Wis. 16. 
Amendment of pleadings 
Supreme court, in determining 
whether trial court abused its dis¬ 
cretion In denying workmen’s com¬ 
pensation claimanfs right to file 
amended complalnt, was required to 
consider substance and effect of pro- 
posed amendments, and their bearing 
on rights of parties. 

Wis.—Kaegl v. Industrial Commls- 
sion, supra. 

16. Tex.—^Associated Emp. Lloyds v. 
Tullos, Civ.App., 197 S.W.2d 210, 
error refused no reversible error. 
71 C.J. p 1871 note 84. 
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17. ni.— Shell Oil Co. V. Industrial 
Commission, 119 N.E.2d 224, 2 IlL 
2d 690. 

71 C.J. p 1872 note 86. 

18. Mass.—^Massachusetts Bonding 
& Ins. Co. v. Peloquln, 113 K.B. 674, 
226 Mass. 30. 

19- Tex.—Lumbermen's Reciprocal 
Ass'n V. Behnken, Civ.App., 226 S. 
W. 164, afflrmed 246 S.W. 72, 112 
Tex. 103, 28 AL.R. 1402. 

80. Mass.—^Lopes' Case, 179 N.B. 
343, 277 Mass. 681—^Devine^s Case, 
129 N.E. 414, 286 Mass. 688. 

71 C.J. p 1372 note 38. 

21. 111.—^Liberty Poundries Co. v. 
Industrial Commission, 124 N.E. 
659, 289 IlL 601. 

22. Wis.—Ninneman v. Industrial 
Commission of Wisconsin, 176 N. 
W. 909, 171 Wis. 190. 

23. Miss.—Thompson v. Armstrong 
Cork Co., 93 So.2d 831. 

24. Neb.—Sbarra v. Mlddle States 
Creamerles, 2 N.W.2d 26, 140 Neb. 
813. 

25. Conn.—Tsoukalas v. Bolton Mfg. 
Co., 37 A.2d 367, 130 Conn. 668— 
Glodenis v. American Brass Co., 
170 A. 146, 118 Conn. 29. 

Ga.—^U. S. Pidelity & Guaranty Co. 
v. Washington, 139 S.B. 869, 37 Ga. 
App. 140. 

26. Conn.—Tsoukalas v. Bolton Mfg* 
Co., 37 A.2d 367, 130 Conn. 668-* 
Glodenis v. American Brass Oo^ 
JL70 A. .146,. 118 Conn. 29. 

71 C.J. p 1372 note 40. 
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the compensation conimission, While ordinarily 
the recommittal of a case to the board for further 
hearing is within the discretion of the judge of the 
lower court, where it appears that the action was 
taken solely to direct a reconsideration of correct 
rulings of law or findings of fact based on the due 
consideration of ali questions of law or evidence the 
action of the judge may be reviewed.27 While the 
amount of allowance to a partial dependent is to be 
determined in the exercise of sound discretion, an 
allowance of the maximum to one dependent in a 
very small degree may be reviewed.^® 

§ 807. - Questions of Law or Fact, Find¬ 

ings, and Verdict 

a. In general 

b. Applications of rules 

a. In General 

On further review, the appellate court Is normally re- 


etricted to quesitlons of law, and the extent to which It 
may review questions of fact Is governed by the statutes, 
the scope of review In the court below, and whether 
evidence was received in the court below. 

As discussed supra § 669 et seq, much diversity 
exists as to the procedure for the review of com¬ 
pensation awards and as to the scope of review in 
such proceedings, and such variations must be con- 
sidered in determining the scope and extent of re¬ 
view of questions of law and fact, findings, and ver- 
dicts on further review.^® The scope of further 
review may, of course, be limited or expanded by 
statute.80 

Where, as is the usual practice, evidence is re¬ 
ceived only at the hearing conducted by the com¬ 
pensation authorities, and not in the court which 
directly reviews the award, the appellate court be- 
fore which the matter may be brought for further 
review is normally restricted to questions of law^i 
and may not review or disturb the fact findings of 
the compensation authorities*^ where such findings 


27. Mass.—Sciola*s Case, 128 N.E. 
666, 236 Mass. 407. 

28. Ohio.—^Industrial Commisslon v. 
Drake, 184 N.E. 465, 108 Oliio St 
628. 

29. Md.—^Tcwnsend Grace Co, v. 
Ackerman. 148 A. 122, 158 Md. 34. 

71 C.J. p 1369 note 90. 

80. Wis.—^Northwestern Iron Co. v. 
Industrlal Commn., 142 N.W. 271, 
154 Wls. 97, l.,R.A1916A 366, Ann. 
Cas.l915B 877. 

71 aj. p 1390 notes 46, 47. 

Groimds for new trial 
The court znay conslder aU assign- 
ments of error which are proper 
grounds for new trial, Includlug the 
weight of the evidence. 

Ohio.—^Piascik v. Industrlal Commls- 
sion of Ohio, 143 N.EL 533, 109 Ohio 
St 570. 

81. Me.—Case of Kilpinen, 175 A. 
814, 183 Ma 183. 

Miss.—City of Moss Point v. Collum, 
92 So.2d 456. 

Mo.—State ex rei. Kroger Grocery & 
Baklng Co. v. Hostetter, 98 S.W.2d 
683, 839 Mo. 630. 

N.C.—Worsley v. S. St W. Benderlng 
Co., 80 S.B.2d 467, 239 N.C. 647. 
Pa.—Wemer v. Allegheny County, 33 
. A.2d 451, 153 Pa.Super. 10—^Artac 
V. Union Colllerles Co., 27 A.2d 
782, 149 Pa.Super. 449—^Hoon v. 
State Workmen's Ins. Fund. 27 A 
2d 776, 149 Pa.Super. 236—^Rossl v. 
Hll l m a n Coal & Coke Co., 20 A2d 
879, 146 Pa.Super. 108—^Beckner v. 
General Wafer Co., 200 A 297, 131 
Pa.SupOT. 538—Sayre v. Textile 
MacK Works, 195 A 78A 129 Pa. 
Super. 620—^BAzeroski *v; ^ Susque-' 


hanna Colllerles Co., 193 A 856, 127 
Pa.Super. 269—^Puzlo v. Susque- 
hanna Collieries Co., 191 A 222, 
126 Pa.Super. 488—KeUy v. Ochil- 
tree Biec. Co., 190 A 166, 126 Pa. 
Super. 161—^Trovato v. W. J, Mc- 
Cahan Sugar Reflnlng Co., 186 A 
163, 122 Pa.Super. 499—Trojanow- 
ska V. Sonman Shaft Coal Co., 185 
A 860, 123 Pa,Super. 17—^Knisely 
V. Knlsely, 182 A 61, 120 Pa.Super. 
140—^Has^ood V, Henrletta Coal 
Co., 180 A 34, 118 Pa.Super. 871— 
Ballnskl v. Press Pub. Co., 179 A 
897, 118 Pa.Super. 89—Swingle v. 
Mill Creek Coal Co., 176 A 828, 116 
Pa,Super, 97. 

S.C,—^Price v. B. P. Shaw Co., 77 S. 

B. 2d 491, 224 S.C. 89—Raley v. City 
of Camden, 72 S.E.2d 672, 222 S.G 
303—Windham v. City of Plorence, 
70 S.B.2d 568, 221 S.C. 360—Sligh 
v. Newberry Blec. Co-op., 68 S.B.2d 
675, 216 S.C. 401—Green v. Grinnell 
Co., Inc., 48 S.B,2d 644, 213 S.C. 116 
—^Brvin v. Myrtis Grove Planta^ 
tion, 82 S,B.2d 877, 206 S.C. 41— 
Blrod V. Union Bleachery, 30 S.B. 
2d 78. 204 S.a 481—Lanford v. 
Clinton Cotton Mills, 30 S.B.2d 36, 
204 S.C. 423—^Murdaugh v. Robert 
Lee Const. Co., 194 S.B. 447, 185 S. 

C. 497. 

Wls.—Gant v, Industrlal Commission, 
56 N.W.2d 525, 268 Wis. 64—Bck- 
hardt v. Industrlal Commission, 7 
N.W.2d 841, 242 Wls. 325—Inter¬ 
national Harvester Co. v. Industrl¬ 
al Commission, 265 N.W. 193, 220 
Wis. 876. 

71 C.j. p 1369 notes 96-98, p 1876 note 
71, p 1385 notes 7-18, p 1886 notes 
14, 15. 

AdnUjndoa of evidence; flndlage . 
Where the functione df the lewer 
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court are conflned to a review of the 
record brought before It from the 
board or commission, Its rulings on 
evidence and refusal to make findings 
are not reviewable. 

S.I>.—^Leach v. J. I. Case Threshing 
Mach. Co., 219 N.W. 884, 53 S.D. 
18. 

Wrlt of review 

La.—^Bdwards v. Shreveport Creosot- 
ing Co., 21 So.2d 878, 207 La. 699. 

32. Colo.—U. S. Pldellty & Guaran- 
ty Co. V. Industrlal Commission of 
Colorado, 46 P.2d 896, 96 Colo. 571. 
Conn.—Shedlock v. Cudahy Packing 
Co., 60 A2d 614, 134 Conn. 672. 
lowa.—^Brandhorst v. Galloway Co.. 

1 N.W.2d 661, 231 lowa 436. 

N.T.—^Hoffman v. New Tork Cent. 

R. Co., 49 N.B.2d 136, 290 N.T. 277. 
Pa.—White V. John B. Kelly, Inc., 
101 A.2d 395, 174 Pa.Super. 262— 
Garvin v. Philadelphia Transp. Co., 
94 A2d 72, 178 Pa.Super, 16. 

S.C.—^Lanford v. Clinton Cotton Mills, 
30 S.B.2d 36, 204 S.C. 423—HamU- 
ton V. Little, 15 S.B.2d 662, 197 S. 
C. 434. 

71 C.J. p 1878 note 60, p 1874 note 70, 
p 1376 notes 78-76, p 1877 note 76, 
p 1386 notes 16, 17, p 1387 notes 18, 
19. 

Bpeoiflo findings 

Where the court on appeal from a 
judgment alfirming an award has 
the findings of the specific circum- 
stances surrounding the accident, 
these, rather than the general con- 
clusions drawn therefrmn by the 
board, are to control Its decislen,- 
N.T.—^Mclnemey v. Buftah> &, S.>R. 
Corporation, 121 N.B. 866, 226 K.T, 
130. ... i 
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of fact arc supported by sufficient,® ^ substantial,®^ | competent®® evidence,®® or where the findings are 


33. Ark.—John Blshop Gonst. Co. ▼. 

Orlicek, 272 S.W.2d 820, 224 Ark. 
182; 278 S.W.2d 638—Hughes v. 

Tapley, 177 S.W.2d 429, 206 Ark. 
739. 

Colo.—^Montgomery Ward & Co. v. 
Industrlal Commission, 94 F.2d 689, 
105 Colo. 22. 

Pa.—^Bonzani v. Hlllmann Coal & 
Coke Co., 28 A.2d 329, 160 Pa.Su- 
per. 866—Cavanaugh v. Lucken- 
hach S. S. Co., 189 A. 789, 126 Pa. 
Super. 276—^Knlsely v. Knisely, 182 
A 61, 120 Pa.Super. 140. 

S.C.—Green v. Grlnnell Co., Inc., 48 
S.B.2d 644, 218 S.C. 116—Dlckey 

V. Springs Cotton Mills, 89 S.E.2d 
601, 209 S.C. 204—Carter*8 Depend¬ 
ente T. Palmetto State Life Ins. 
Co., 88 S.B.2d 906, 209 S.C. 67. 

34. n.S.—Charles H. Bacon Co. v. 
HoweU, CJLTenn., 197 P.2d 333— 
Warner Co. v. Norton, C.C,APa., 
187 F.2d 67, afflrmed 64 S.Ct 747, 
321 U.S. 565, 88 L.Ed. 931. 

Ark.—John Blshop Const. Co. v. Orll- 
cek, 272 S.W.2d 820, 224 Ari. 182, 
278 S.W.2d 638—Chicago Mlll & 
Lumber Co. v. Fulcher, 256 S.W.2d 
723, 221 Ark. 903—Slmmons Nat. 
Bank v. Brown, 196 S.W.2d 689, 210 
Ark. 811. 

Colo.—^Metros v. Denver Coney Is- 
land, 129 P.2d 911, 110 Colo. 40. 

Ga.—Cooper v, Lumbermen’s Mut. 
Casualty Co., 175 SJE. 677, 179 Ga. 
266, conformed to 176 S.B. 106, 49 
GaApp. 617. 

JStna Cas. & Sur. Co. v. Johnson, 
29 S.E.2d 818, 70 Ga.App. 698. 

Ky.—^Bastem Coal Corp. v. Thacker, 
290 S.W.2d 468—Ajax Coal Co. v. 
ColUns, 106 S.W.2d 617, 269 Ky. 
222 . 

Mlsa-Welbom v. Joe N. Miles & 
Sons Lumber Co., 97 So.2d 734— 
Williams Bros. Co. y. Mcintosh, 84 
So.2d 692. 

Mo.—^Frazier v. National Bearing Dl- 
vlsion, American Brake Shoe Co., 
250 S.W.2d 1008—Mershon v. Mls- 
sourl Public Service Corp., 221 S. 

W. 2d 166, 36 Mo. 267—Jenneman v. 

' ConsoL Underwrlters, 100 S.W.2d 

468, 840 Mo. 278. 

Brown v. Krey Packlng Co., App., 
271 S.W.2d 284—Starchmau v. Kan- 
sas Bzplorations, App., 225 S.W.2d 
. 864—^Dees v. Mlsslsslppl Blver 
. BHleX Corp,, App., 192 S.W.2d 686— 
Neldert v. United Transporta, App., 
167 S.W.2d 404—Lutman v. Ameri¬ 
can Shoe Mach. Co., 161 S.W.2d 701 
^-^eeid v^ Sensenbaugh, 86 S.W.2d 
f < 888, >229 MoJLpp. 888. 

‘N.O^^lssen v. City of Wlnston-Sax 
. lem; 176 SUB2. 810, 206 N.C. 888. ^ . 

W^dis V. Colllngdale MiUwork 
A2d 259, 169 Pa.Sup«r. .612 
-;«Seinz2 v. Jones & Laughlin Steel' 
>.43/A2d 686, 167 PeuS^er. 
:t. yroiu 42:rA^*.>6e, 
r P&*Superi 181—Fronko v^(^ S^J 


Sanitary Mfg. Co., 39 A.2d 363, 155 
Pa.Super. 636—Schach v. Hazle 
Brook Coal Co., 88 A2d 423, 155 Pa. 
Super. 242—^McGurty v. Ruskin 
Dining Boom, 34 A.2d 374, 163 Pa. 
Super. 636—^Lakott v. Armour & 
Co.. 26 A2d 77, 147 Pa.Super. 697— 
Joebon v. Heltz Coal Co., 7 A2d 11, 
136 Pa.Super. 25—Thompson v. 
Conemaugh Iron Works, 175 A 45, 
114 Pa.Super. 247. 

S.C.—^Blrod V. Union Bleachery, 30 S. 
E.2d 73, 204 S.C. 481—Green v. 
City of Bennettsville, 16 S.B.2d 334, 
197 S.C. 318—Cokeley v. Bobert 
Lee, Ino., 14 S.B.2d 889, 197 S.C. 157 
—Rice V. Brandon Corp., 2 S.B.2d 
740, 190 S.C. 229—Budd v. Falrfor- 
est Finishlng Co., 200 S.E. 727, 189 
S.C. 188. 

S.D.—^Hehn v. Aberdeen Glass Co., 48 
N.W.2d 827. 74 S.D. 60. 

71 C.J. p 1381 note 87, p 1388 note 24. 

85. Ark.—^Hughes v. Tapley, 177 S. 

W.2d 429, 206 Ark. 789. 

Colo.—Colorado Fuel & Iron Corp. v. 
AUtto, 278 P.2d 725, 130 Colo. 130 
—Montgomery Ward & Co. v. In¬ 
dustrlal Commlssion, 94 P.2d 689, 
106 Colo. 22. 

Ga.—Chevrolet-Atlanta Divlsion, 

! General Motors Corp. v. Nash, 59 
I S.B.2d 681, 81 GaApp. 671—Hali v. 
Kendall, 59 S.E.2d 421, 81 GaApp. 
692—^Bltuminous Cas. Corp. v. 
Southwell, 61 S.B.2d 729, 78 Ga. 
App. 609—^Bituminous Cas. Corp. v. 
Wllkes, 49 S.E.2d 916, 77 GaApp. 
764—Glens Falis Indem. Co. v. 
Clark, 43 S.E.2d 762, 76 Ga.App. 463 
—Watklns v. Hartford Acc. & In¬ 
dem. Co., 43 S.E.2d 649, 75 GaApp. 
462. 

Ind.—Clark v. Hughey, 117 N.B.2d 
360, 283 Ind. 134. 

Mo.—^Powers v. Universal Atlas Ce¬ 
rnent Co., App., 261 S.W.2d 612— 
Tuller V. Bailway Bxp. Agency, 
236 S.W.2d 404, 241 Mo.App. 68— 
EUcks V. Gus Gillerman Iron & 
Metal Co., App., 188 S.W,2d 749. 
N.C.—^Blalock v. City of Durham, 92 
S.B.2d 768, 244 N.C. 208—Hlnkle 
V. City of Lezlngton, 79 S.B.2d 220, 
289 N.C. 105—^Rlce v. Thomasvllle 
Chair Co., 76 S.B.2d 311, 288 N.C. 
121—^Fox V. Cramerton Mills, 35 
S.B.2d 869, 226 N.C. 680—Deams v. 
Blltwell Chair & Fumlture Co., 28 
S.B.2d 310, 222 NC. 438—Graham 
V. Wall, 16 S.B.2d 691, 220 N.G 84 
—Casey v. ^oard of Bd. of City of 
Durham, 14 SJ].2d 852, 219 N.C. 739 
—^Beach v. McLean, 14 SJE.2d 616, 
219 N.C. 52:^—Citizens Bank &. 
Trust Co. V. Bid Motor Co., 5 S.]S.2d 
318, 216 .N,C. ^32—Lasslter v. Caro- 
Jlna Teli Co., 1 S.B.2d,642, 

216 N.C. 227-—Mobre v. Engjhe^ng 
& Sales Co., 199 S.B. 606, '2i4 N.C. 
424H^HPbtt*t ;v; 'WVmd-OwemiiSfealler 
- Gp„ 189 tSJ^, ,N.g, . 3^6— 

^80 


Early v. W. H. Baanlght & Co., 198 
S.B. 677, 214 N.C, 103. 

Pa—^Wltters v. Harrisburg Steel 
Corp., 182 A2d 762, 183 PaSuper. 
460—Susman v. BAufmann’s Dept. 
Store, 128 A.2d 173, 182 PaSuper. 
467—Golinski v. Odin Stove Mfg. 
Co., 48 A2d 96, 169 PaSuper. 467 
—^Franko v. U. S. Sanitary Mfg. 
Co., 39 A2d 363, 156 PaSuper. 636 
—^Wydra v. Philadelphia & Bead- 
Ing Coal & Iron Co., 34 A.2d 326, 
153 PaSuper. 629—^Turian v. Wll- 
llam Clark-Rea Coal Co., 33 A2d 
689, 153 Pa.Super. 106—^Bowers v. 
Scheirs Bakery, 31 A2d 442, 152 
PaSuper. 112—^Weitz v. Weitz, 7 
A2d 83, 136 PaSuper. 191—Joebon 
V. Beitz Coal Co., 7 A2d 11, 136 
PaSuper. 26—^Madajewski v. Sus- 
auehanna Collleries Co., 4 A2d 809, 
135 PaSuper. 181—Uditsky v. Kra- 
kovltz, 2 A2d 525, 133 PaSuper. 
186—^Bencl v. Vesta Coal Co., 200 
A 308, 131 Pa.Sup6r. 435—Ciello v. 
D. J. Kennedy Co., 200 A 147, 131 
Pa.Super. 492—Thompson v. Cone¬ 
maugh Iron Works, 176 A 46, 114 
PaSuper. 247—^Melody v. Bornot, 
Inc., 170 A 408, 112 PaSuper. 174. 

S.C.—^Leonard v. Georgetown County, 
95 S.B.2d 777, 280 S.C 388—Mason 
V. Woodslde Mills, 80 S.E.2d 344, 
226 S.C. 15—^Hiers v. Brunson 
Const Co., 70 S.B.2d 211, 221 S.C 
212—^Teigue v. Appleton Co., 68 S. 
B.2d 878, 221 S.C 52—Lamb v. 
Pacolet Mfg. Co., 43 S.B.2d 353, 210 
S.C. 490—^Young v. Sonoco Prod¬ 
ucts Co., 41 S.E.2d 860, 210 S.C. 
146—^Badclllfe v. Southern Avlation 
Sohool, 40 S.B.2d 626, 209 S.C. 411 
—^Ripley V. Anderson Cotton Mills, 
40 S.B.2d 508, 209 S.a 401—Dickey 
V. Springs Cotton Mills, 39 S.E.2d 
601, 209 S.C. 204—Sullivan'8 Next 
of Kin V. Greenville Auto Sales, 36 
S.E.2d 801, 208 S.a 68—Elrod v. 
Union Bleachery, 80 S.B.2d 73, 204 
S.a 481—^McDonald v. Palmetto 
Theatres, 13 S.E.2d 602, 196 S.C 460 
—Cole’s Next of Kin v. Anderson 
Cotton MUls, 4 S.E.2d 908, 191 S.a 
458. 

Wisi—Walter v. Industrlal Commis- 
slon, 59 N.W.2d 463, 264 Wis. 622 
—^International Harvester Co. v. 
Industrlal Commissiom 265 NW. 
198, 220 Wis. 376—^Kolman v, Dvor¬ 
ak, 262 N.W. 622, 219 Wla 139. 

71 aj. p 1379 note 78, p 1388 hote 21. 

36, Colo.—U. S. Fidelity d; Guaranty 
Co. V. Industrlal Commlssion, 269 
P.2d 869, 128 Cola 68. 

Cona—Shediock v. Cudahy Paching 
Co., 60,A2d 614, 134 Conn. 672. 

—^Le Tourneau v. Consolidated 
Ji^Tiea Co., 61 A2d 862, 4' Terry 

Ga—y. Glen<i^e WHd/^Ina, 97 

, , K^Jd 541,. 9ii Qa^p. 238-4ArtEpour 

.. ^\Co.jj£Pfice, 37 S.H.2d,f^i, Ga 
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based on conflicting evidence,^*^ or are not tmrea- 
sonable^® or clearly and manifestly against the 
weight of the evidence.®^ 

This rule is obviously applicable on appeal from 
an afl5nnance of the determination by the compen- 
sation authorities.^O It also applies where the low- 
er court has set aside the findings of the compen- 
sation authorities,^! and the findings of the com- 


pensation authorities, if supported by sufficient evi- 
dence, must be reinstated on further review>2 

The statute usually provides that the compensa- 
tion board or commission is to determine the facts, 
and its determination will be followed although the 
actual hearing was conducted by an examiner, hear- 
ing officer, or referee,^^ whose findings were con- 


Mass.—^Luczek^s Case» 141 N.B.2d 526 
—Nouses* Case, 96 N.E.2d 234, 826 
Mass. 797—^Wozniak*s Case, 13 N. 
E.2d 297, 299 Mass. 471. 

N.C.—^Evans v. Tabor City Lumber 
Co., 69 S.B.2d 612, 282 N.C. 111— 
Moore v. Engineering & Sales Co., 
199 S.B. 605, 214 N.C. 424. 

Pa.—Susmau v. Kaufmann^s Dept. 
Store, 128 A.2d 178, 182 Pa.Super. 
467—Kelm v. Burkliolder and John¬ 
son, 127 A.2d 752, 182 Pa.Sup6r. 460 
—White V. Morris and Old Repub- 
lic Ins. Co., Intervener, 127 A.2d 
748, 182 Pa.Sup6r. 454—^Nelson v. 
Borough of Greenvllle, 124 A.2d 
675, 181 Pa.Super. 488—^McClemens 
V. Penn Auto Parts, 124 A.2d 628, 
181 Pa.Super. 542—^Toland t. Mur- 
phy Bros., 94 A.2d 156, 172 Pa.Su¬ 
per. 484—^Moore t. Hunt Min. Co., 
60 A.2d 560, 168 Pa.Super. 94— 
Eldrldge V. Blue Rldge Textile Co., 
52 A.2d 889, 160 Pa.Super. 578— 
McGarvey v. Butler ConsoL Coal 
Co., 48 A.2d 628, 167 Pa.Super. 868 
—Eranolk v. Coal Mln. Co. of 
Graceton, 27 A.2d 767, 150 Pa.Su¬ 
per. 27—^Petrovan' y. Rookhlll Coal 
6b Iron Co., 196 A. 516, 130 Pa.Su- ] 
per. 58. 

S.C.—Hlers y. Brunson Const. Co., 70 
S.B.2d 211, 221 S.C. 212—Bufl y. 
Columbla Baking Co., 58 S.B.2d 879, 
215 S.C. 41—Whlte y. Carollna 
Power & Llght Co., 58 S.B.2d 872, 
215 S.a 26-^ry y. Monaroh Mills, 
87 S.B.2d 291, 208 S.C. 86—HamU- 
ton y. Llttle, 16 S.]8].2d 662, 197 
S.a 484. 

Wis.—Giant Grlp Mfg. Co. y. Indus- 
trial Commission, 74 N.W.^d 182, 
271 Wis. 688—Blerin y. ‘Industrial 
Comixtlssion, 2 N,W.2d 228, 289 
Wis. 617—Woman’s Home Com- 
panion Reading Club y. Industrial 
Commission, 286 N.W. 745, 281 
Wis. 871. 

71 C.J. p 1879 note 77, p 1880 notes 
^2, 84, 85, p 1381 notes 8'6, ^8, p 
1882 dote 89, p 1888 note 90, i> 1888 
notes 20-25, p 1889 notes 26, 27. 

87. Colo.—^Etomilton y. Industrial 
Commission, 289 P.2d-689, 122 Colo. 
408 t—D eline yw Indus. Commission, 
116 P.2dr 916, ;108 Colo. 851^ « 

OoiHL—SHedloi®: y. Cud233*jr‘'Paeiklng' 
Co., 60 Ai2^ '5i'4; It^ mok 

Pa.—GN^rHn^ 
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Knlsely y. Knisely, 182 A. 61, 120 
Pa.Super. 140. 

S.C.—Knlght V. Shepherd, 4 S.EI.2d 
906, 191 S.C. 452. 

71 C.J. p 1380 notes 79-81, 88, p 1388 
note 22. p 1390 note 41. 

38. Colo.—^Montgomery Ward & Co. 
y. Industrial Commission, 268 P.2d 
817, 128 Colo. 465. 

Mo.—^Moore y. International Shoe 
Co., App., 218 S.W.2d 215. 

39. IlL—De Bartolo v. Indus. Com¬ 
mission, 30 N.B.2d 677. 375 DL 108. 

Miss.—^Lawson v. Traxler Gravel Co., 
90 So.2d 204—Wallace v. Coplah 
County Lumber Co., 77 So.2d 816, 
228 Miss. 90, certiorari denied 75 
S.Ct 901, 849 I7.S. 966, 99 L.Ed. 
1288, rehearlng denied 76 S.Ct. 42, 
850 U.S. 856, 100 L.Bd. 761—Smith 
y. St Catherine Gravel Co., 71 So. 
2d 221, 220 Miss. 462. 

S.D.—^Bruns y. Stedman, 82 N.W.2d 
845. 

40 . Ark,—Dundee Woolen Mills v. 
Chism, 219 S.W.2d 628, 215 Ark. 
126. 

Colo.—O. P. Skaggs Co. v. Nlxon, 72 
P.2d 1102, 101 Colo. 203—Wood v. 
Indus. Commission, 66 P.2d 806, 100 
Colo. 209. 

Ga.—^ECardwaxe Mut Cas. Co. y. Mul¬ 
lis, 43 SJSI.2d 122, 75 GaApp. 288— 
—American Casualty Co. y. Adams, 
176 S.B. 62, 49 Ga.App. 427—Clark 
v. Flsher Body Co., 175 S.B. 266, 
49 Ga.App. 260—Campbell Coal Co. 
y. Render, 178 S.BI. 245, 48 Ga.App. 
647. 

111.—^Hudson Johnson Co. y. Indus¬ 
trial Commission, 190 N.B. 685, 856 
HL 424. I 

Kan.—^Meredlth y. Seympur Packing, 
Co., 40 P.2d 326, 141 Kan. 244— 
Shapland y. Ferguson Furniture 
Co., 88 P.2d 146, 189 Kan. 768. 

Ky.—^Kabai v. Majestic Collieries Co.,< 
170 S,W.2d 867, 298 Ky. 788—' 

Leckle Collieries Cp. y. Branham, 
122 S.W.2d 776, 276 Ky. 748. 

Miss.—plty of Mqss Polnt v. Collum, 
92 So.2d 456—^6rown Bulck Co, v. 
Smlth’8 Bstate, 52 So.2d 664. 

Mo.—Tokai^ V. General Baking 6o., 
168 S.w;;8d 654, 849 M:o. 767— 

Weaver l^iwich Pharm!'a<iai Co., 
W S.W.2d 846, 847 Md: 995^ 

'V. ^Imira Coal Co.,'l<>4 S.! 

Westejsi 

^ • f ^" ■ j 


N.C.—^Brown v. L. BC. Bottoms Truck 
Lines, 42 S.E.2d 71, 227 N.C. 299— 
Bader v. Queen City Coach Co., 85 
S.B.2d 609, 226 N.C. 687—Nisseu v. 
City of Winston-Salem, 176 S.E. 
810, 206 N.C. 888. 

Pa.—^Bepler v. Boyd & Co., 27 A.2d 
692, 149 Pa.Super. 642—^Pegee v. 
Ricchini, 12 A2d 830, 140 Pa.Su- 
per. 56—Balanti v. Stlneman Coal 
& Coke Co., 200 A 236, 131 Pa.Su- 
per. 844—^Barr v. Atlantic Elevator 
Co., Super., 187 A 815. 

S.C.—Bumett v. Appleton Co., 87 S. 

E.2d 269, 208 S.C. 53. 

Seavy burden on appeUant 
A party attacking a flndlng by the 
commissioner upon conflicting evi- 
dence which was sustained by the su¬ 
perior court has a heavy burden to 
overcome the presumption that the 
concurrent flndlng by two competent 
tribunals is correct 
Conn.—^Driscoll y. Jewell Beltlng Co., 
114 A 109, 96 Conn. 295. 

Where there Is any evULeno» ot 
probative value to support work- 
men*s compensation board^s flndlng, 
Judgment affirming board’s award 
thereon must be afflrmed by court 
of appeals. 

Ky.—Kabai v. Majestic Collieries Co., 
170 S.W.2d 857, 298 Ky. 783. 
Terdlot appxoved by txial oonrt 
Award in compensation case ap- 
proved by superior court, wlth re- 
spect to sufflciency of evidence, occu- 
pies status of verdict approved by 
trlal judge. 

Ga—Campbell Coal Co. y. Render, 
173 S.E. 246, 48 GaApp. 547. 

41. U.S.—Lumber Mut Cas. Ins. Co. 

v. O^eeffe, C.AN.T., 217 F.2d 720. 
lowa—OifCord v. lowa Mfg, Co., 51 
N.W.2d 119, 248 lowa 146. 

Mo.—Kopolow y. Zayodnlck, App., 
177 S.W.2d 647. 

S.C,—Smith y. Southern Bullders, 24 
' S.E.2d 109, 202 S.C. 88. 

4i3. Mo.—Wilson y. Brownfield 

Const. Co., 74 S.W.2d 877, 228 Mo. 
App. 898. ’ 

43. Arlp—^Parker Stave Co. y> JBUnes, 
190 S.W.2d 620, 209 ArA 488.. 
Wi^f—Woman*s Home Comitanioiii 

Reading Club v. Indus. 
slon, 286 NW. 746, 23J 87^ 

' Xbe obwrt ia4Lot 
%addy tn' oompbnsktloxx 
'«^d. could' nbt add 
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trary to those made by the commissioni^ It is 
frequently stated that the findings of the compensa- 
tion authorities are to be given the same force and 
eflEect as the verdict of a juryi® it is not for the 
court on further review to try the case de novoi® 
to weigh the evidence,^^ to pass on the credibility 


of witnesses,^^ or to substitute its judgment for 
that of the compensation authoritiesi® 

The suflSciency of the evidence to support the 
findings of the compensation authorities is a ques- 
tion of law,50 and the court on further review may 
consider whether the findings are supported by suf- 


could not impose a finding of fact on 
the compensation board, but could 
only review the board’s action if it 
made a finding: whlch was not sup¬ 
ported by evidence. 

Fa.—^Mancini v. Pennsylvanla Rubber 
Co., 24 A.2d 151, 147 Pa.Super. 869. 
44. Ark.—^Parker Stave Co. v. Hlnes, 
190 S.W.2d 620, 209 Ark. 438. 

Ga.—^Fortson v. American Sur. Co., 
89 S.E.2d 671, 92 Ga.App. 625. 
Mass.—^Murphv^s Case, 80 N.E.2d 681, 
307 Mass. 610. 

46. Ark.—Grlmsley v. Manufactur- 
ers Fumlture Co., 276 S.W.2d 64, 
224 Ala 769—American Cas. Co. v. 
Jones, 276 S.W.2d 41, 224 Ark. 731 
—^Pearson v. Faulkner Radio Serv¬ 
ice Co., 247 S.W.2d 964, 220 Ark. 
368—Green v. Lion Oli Co., 220 S. 
W.2d 409, 216 Ark. 806—Hobbs 
Western Co. v. Craisr* 192 S.W.2d 
116, 209 Ark. 630—Parker Stave 
Co. V. Hlnes, 190 S.W.2d 620, 209 
Ark. 438—Sturgis Bros. v. Mays, 
188 S.W.2d 629, 208 Ark. 1017— 
Ozan Lumber Co. v. Garner, 187 
S.W.2d 181, 208 Ark. 645—Elm 
Springs Canziing Co. v. Sollins, 180 
S.W.2d 118, 207 Ark. 257—Pordyce 
Lumber Co. v. Shelton, 179 S.W.2d 
464, 206 Ark. 1134—^Hughes v. Tap- 
ley, 177 S.W.2d 429, 206 Ark, 739. 
Mo.—^Blahut V. Liberty Creamery 
Co., App., 145 S.W.2d 606—Green v. 
Wagner Elee. Corp,, App., 131 S.W. 
2d 862. 

S.C.^Holland’s Estate v. Valley 
Falis Mlll, 199 S.E. 412, 188 S.C. 
364. 

71 C.J. p 1383 notes 91, 92, p 1889 
notes 28, 29. 

46. Ark.—John Bishop Const. Co. v. 
Orlicek, 272 S.W.2d 820, 224 Ark. 
182; 273 S.W.2d 588, 224 Ark. 182 
—Green v. Lion Oil Co., 220 S.W. 
2d 409, 215 Ark. 305—Solid Steel 
Scissors Co. v. Kennedy, 171 S.W. 
2d 929, 205 Ark. 968. 

47. U.S.—U. S. Fidelity & Guaran- 
ty Co. V. Britton, 188 F.2d 674, 88 
U.S.App.D.C. 293—Associated Gen¬ 
eral Contractors of America v. 
Cardillo, 106 F.2d 327, 70 App.D.G 
303. 

111.—^Murrelle v. Indus. Commlssion, 
46 N.E.2d 1007, 382r 111. 128. 

Ky. —Abbott V. Grissom-Rakestraw 
Lumber Co., 279 S.W.2d 227—H. H. 
Waegner & Co. v. Moock, 197 S.W. 

264^ 303 Ky. 222—MeKneUy v. 
Gaddls, 218 S.W.2d 1, 309 Kyv.SOS 
—Inland Steel Co. v. Newsome, 136 
S.W.2d 1077, 281 Ky. 681-^Leckie 


I Collieries Co. v. Branham, 122 S. 
W.2d 776, 276 Ky. 748. 

Mo.—^Walker v. Pickwick Hotel, 
App., 211 S.W.2d 56—Ashwell v. U. 
S. Seed Co., App., 167 S.W.2d 960 
—Gilden v. Dorsa Dresses, App., 
160 S.W.2d 484—Cobler v. Leon- 
hard Confectlonery Co., App., 138 
S.W.2d 728—^Hatfield v. Southwest- 
em Grocer Co., App., 104 S.W.2d 
717—Gibson v. St. Joseph Lead 
Co., 102 S.W.2d 162, 232 MoJ^pp. 
234—Snavely v. Delmar Hotel Co., 
App., 84 S.W.2d 188. 

Pa—^Diehl v. General Baking Co., 86 
A.2d 801, 349 Pa 236—^Tracey v. 
M. & S. Coal Co., 69 A.2d 184, 166 
Pa 569. 

Dougher v. Lummus Co., 136 A. 
2d 132, 184 PaSuper. 616—EEager 
V. Bethlehem Mines Corp., 133 A. 
2d 667, 183 PaSuper. 498—Nelson 
V. Borough of Greenville, 124 A.2d 
675, 181 PaSuper. 488—Copello v. 
New Shawmut Hin. Co., 116 A.2d 
104, 179 PaSuper. 227—Strouse v. 
Quaker Knitting Mills, 46 A2d 526, 
159 PaSuper. 39—^Heinzl v. Jones 
& Laughlin Steel Corp., 43 A2d 
635, 157 PaSuper. 454—Schwirian 
V, Fort Pltt Steel Casting Co., 33 
A.2d 527, 163 PaSuper. 66—Sen- 
chak V. Tech Food Products Co., 31 
A.2d 746, 162 PaSuper. 247—Cavis- 
ton V. Lang, 31 A.2d 666, 162 Pa 
Super. 51—Wise v. Air Sho Radio 
Service Corp., 30 A.2d 211, 161 Pa 
Super. 110—^Rossi v. Hillman Coal 
& Coke Co., 20 A.2d 879, 146 Pa 
Super. 108—^Rudolph v. Shannopin 
Coal Co., 18 A.2d 329, 142 PaSuper. 
389—^Russell v. Scott Paper Co., 13 
A.2d 81, 140 PaSuper. 84—^Logue v. 
Gallagher, 3 A.2d 191, 133 PaSu¬ 
per. 670—^Hockenberry v. State 
Workmen’s Zns. Fund, 2 A2d 536, 
138 PaSuper. 249—^Burrell v. In¬ 
land Collieries Co., 198 A. 489, 127 
PaSuper. 610—^Puzio v. Susque- 
hanna. Collieries Co., 191 A. 222, 
126 PaSuper. 488—^Hill v. Thomas 
S. Gasaner Co., 188 A. 382, 124 Pa 
Super. 217—^Tuttle v. Holland Fur¬ 
nace Oo., 169 A. 462, 111 PaSuper. 
290. 

S.C.—^Roper v. Elimbreirs of Green¬ 
ville, Inc., 99 S.E.2d 62, 231 S.a 
468. 

S.D.—Stowsand v. Jack Rabbit Lines, 
58 N.W.2d 298, 76 S.D. 11. 

Wis.—^Brouwer Realty Co. v. Indus- 
trial Commlssion, 62 N.W.2d 577, 
266 Wis. 73—Spenle v, Industrial 
CopEimission, 287 N.W. 690, 232 
Wis. 606-'-General Aco. Flre & Life 

82 


Assur. Corp. v. Industrial Com- 
mission, 271 N.W. 386, 223 Wis. 636 
—^Hills Dry Goods Co. v. Industrlcd 
Commlssion, 258 N.W. 336, 217 
Wis. 76. 

71 C.J. p 1376 note 72. 

4S. Mo.—Snavely v. Delmar Hotel 
Co., App., 84 S.W.2d 188. 

Pa—^Tracey v. M. & S. Coal Co., 69 
A.2d 184, 166 PaSuper. 669—Make- 
ta V. Butcher, 45 A.2d 266, 158 Pa 
Super. 619—^Visnic v. Westmore- 
land Coal Co., 88 A.2d 539, 165 Pa 
Super. 199—Swlngle v. Mill Creek 
Coal Co., 176 A. 828, 116 PaSuper. 
97. 

Wis.—Keller v. Industrial Commis- 
slon, 72 N.W.2d 740, 271 Wis. 226. 

49> m. —Crepps v. Industrial Com- 
mlsslon, 86 N.E.2d 5, 402 111. 606 
—Gudeman Co. v. Industrial Com- 
mission, 77 N.B.2d 807, 899 111. 279 
—Chicago & 111. Midland Ry. Co. 
V. Indua Commlssion, 199 N.E. 828, 
362 ni. 267. 

Mo.—^Long V. Mississlppi Lime Co. of 
Mo., App., 267 S.W.2d 167—Moore 
V. International Shoe Co., App., 213 
S.W.2d 215. 

N.C.—^Evans v. Tabor City LumbOT 
Co., 59 S.E.2d 612, 232 N.C. 111. 

Pa—Copello V. New Shawmut Min. 
Co., 116 A.2d 104, 179 PaSuper. 
227—Harris v. Sachse, 62 A.2d 376, 
160 Pa.Super, 607—Schrock v. 
Stonycreek Coal Co., 83 A.2d 522, 
152 PaSuper. 599—^Marmon v. Un¬ 
ion Collieries Co., 7 A.2d 156, 136 
PaSuper. 582. 

S.C.—^McWilliams v. Southern 
Bleachery & Print Works, 67 S.E. 
2d 26, 216 S.C. 12L 

Wis.—Brouwer Realty Co, v. Indus¬ 
trial Commlssion, 62 N.W.2d 677, 
266 Wis. 73. 

71 C.J. p 1390 note 42. 

5a Ark.—^Parker Stave Co. v. Hlnes, 
190 S.W.2d 620, 209 Ark. 438— 
Bales V. Service Club No. 1, Camp 
Chaifee, 187 S.W.2d 321, 208 Ark. 
692. 

Mo.—Dehoney v. B-W Brake Co., 271 
S.W.2d 666. 

Walker v. Pickwick Hotel, App., 
211 S.W.2d 65—Coleman v. Brown 
Strauss Corp., App., 210 S.W.2d 
637i—Jones V. Remington Arms 
Cp., App., 309 S.W.2d 166. 

Pa-^cClemens v. Penn Auto Parts, 
124 A.24 ,623, 181 PaSuper. 542— 
Pupkarich V. Puskarioh. 102 A.2d 
191, 3,74 PaSuper. 681. 
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fident evidence^i even though the determination of 
the compensation authorities was afl&rmed on appeal 
to the lower court.^^ On subsequent review, the 
court is not bound by the determination of the lower 
court as to the sufl&dency of the evidence to sup- 
port the findings of the compensation agency, but 
will make its own independent determination of that 
matter.53 The court on further review is not 


bound by findings not supported by the evidence®^ 
or based on stipulated^^ or undisputed^® facts. It 
has been held that where the fact findings of the 
compensation authorities are against the party hav- 
ing the burden of proof, the court will consider, not 
whether the findings are supported by competent evi¬ 
dence, but whether competent evidence was capri- 

ciously disregarded.^7 


61. U.S.—^Mattison v. Brown, CA. 
IlL, 197 F.2d 414. 

Colo.—U. S. Fidelity & Guaranty Co. 
V. Industrlal Commlsslon of Col- 
orado, 46 P.2d 895, 96 Colo. 571. 
p.C.—^Priend v. Britton, 220 F.2d 
820, 96 U.S.App.D.C. 189, certiorari 
denled Harry Alexander Inc. v. 
Friend, 76 S.Ct 72, 850 U.S. 886, 
100 L-Bd. 745. 

Iow€u—^Bruner v. Klassl, 44 N.W.2d 
866, 241 lowa 1007. 

Ky.—^Tyler-Couch Const Co. v. 
Elmore, 264 S.W.2d 66—Comett- 
Lewis Coal Co. v. Day, 226 S.V^. 
2d 961, 812 Ky. 221—Wisconsln 
Coal Corp. v. Haddix, 134 S.W.2d 
232, 280 Ky. 676. 

La.—^Hemphill v. Tremont Lumber 
Co., 25 So.2d 626, 209 La. 885. 
Mass.—^Dusrgan*s Case, 68 N.EL2d 90, 
316 Mass. 365. 

Miss.—Bmployers* Ins. Co. of Ala. v. 
Dean, 86 So.2d 807. 

Mo.—^Tebeau v. Baden Bauipznent & 
Const. Co., App., 296 S.W.2d 184— 
Dong V. Mlsslssippi Lime Co. of 
Mo., App., 257 S.W.2d 167—^Mabry 

V. Tillany Stand Co., App., 235 S. 

W. 2d 863—^Douglas v. St. Joseph 
Lead Co., App., 231 S.W.2d 258— 
Moore v. International Shoe Co., 
App., 213 S.W.2d 216—Hendrlckson 
V. Riss & Co., App., 104 S.W.2d 
1046. 

N.C.—^Lewter v. Abercrombie Enter¬ 
prises, 82 S.E.2d 410, 240 N.C. 399 
—^Bvans v. Tabor City Lumber 
Co., 69 S.B.2d 812, 232 N.C. 111. 

Pa.—Safin v. Jones & Laughlin Steel 
Corp., 70 A.2d 708, 166 Pa.Super.' 
142—^Maskovyak v. Sonnuin Shaft 
Coal Co., 38 A.2d 345, 165 Pa.Super. 
411—Scbrock V. Stonycreek Coal 
Co., 33 A.2d 622, 152 Pa.Super. 699 
—Wemer v. Allegheny County, 33 

A.2d 461, 163 Pa.Super. 10—^Bucci 
V. Lincoln Coal Co., 14 A.2d 369, 
140 Pa.Super. 538—Gtoettel v. 
Pittsburgb Coal Co., 14 A.2d 344, 
140 Pa.Super. 616—Pavlk v. Glen 
Ald^ Coal Co., 14 A.2d 161, 140 Pa. 
Super. 166—^Pegee v, Riccbini, 12 
A.2d 830, 140 Pa.Super. 66--^Porto 
V. Philadelphia & Reading Coal & 
Iron Co., 10 A.2d 29, 187 Pa.Super* 
690—^Bepler v. State Workmen’s 
Ins. Fund, 3 A.2d 727,' 187 Pa.Su- 
per; 287—^Fegan v. The Maccabe^, 
2 A.2d 611, 138 Pa.Sapen. 833— 
Kitchen • ^ ^ESartrazift, 1^8^ A, 4Z3, 
180 Pf4Suger. 469—v. Sa? 
lem Reformed l90 X 1'59’, 


126 Pa.Super. 367—^Melini v. Salts- 
burg Coal Mining Co., 181 A. 380, 
119 Pa.Super. 366. 

S.C.—Gurley v. Mills Mill, 80 S.B.2d 
745, 225 S.C. 46—Maaon v. Wood- 
side Mills, 80 S.E.2d 344, 226 S.C. 
16—^Teigue V. Appleton Co., 68 S. 

B. 2d 878, 221 S.C. 62—Bulf v. Co- 
lumbia Baking Co., 63 S.E.2d 879, 
216 S.C. 41—Shillinglaw v. Springs 
Cotton Mills, 40 S.E.2d 602, 209 S. 

C. 379—Branch v. Pacific MUls, 82 
S.E.2d 1, 206 S.C. 363—Jones v. 
Anderson Cotton Mills, 81 SJB2.2d 
447, 206 S.C. 247—Strawhom v. J. 

A. Chapman Const. Co., 24 S.E.2d 
116, 202 S.C. 43—^Reeves v. Caro- 
lina Foundry & Mach. Works, 9 S. 

B. 2d 919, 194 S.C. 403—Layton v. 
Hammond-Brown-Jennings Co., 3 
S.E.2d 492, 190 S.C. 426. 

S.D.—Schindler v. Manchester Bis- 
cuit Co., 24 N.W.2d 76, 71 S.D. 336 
—Wilhelm V. Narregang-Hart Co., 
279 N.W. 649, 66 S.D. 155. 

Wis.—^Miller Rasmussen Ice & Coal 
Co. V. Industrlal Commission, 67 N. 
W.2d 736, 268 Wis. 638—Burt Bros. 

V. Industrlal Commission, 39 N.W. 
2d 388, 266 Wis. 488—F. A. Mc¬ 
Donald Co. V. Industria! Commis¬ 
sion, 26 N.W.2d 166, 260 Wis. 134 
—^Prentlss Wabers Products Co. 
y. Industrlal Commission, 283 N. 

W. 367, 230 Wis. 171. 

71 C.J. p 1869 note 96, p 1384 note 
94, p 1386 notes 3, 4, p 1389 notes 
81, 33, p 1390 notes 84-40. 

52. 111.—^Mirlfic Products Co. v. In- 
dustrial Commission, 191 N.E. 203, 
866 IlL 646. , 

Mo.—Brown v. R. J. Brown Co., 172 
S.W.2d 645, 361 Mo. 667. 

55, 111.—Olympie Commissary Co. 
V. Industrlal Commission, 20 N.E. 
2d 86, 871 111. 164. 

64. lowa.—Oswalt v. Lucas County, 
270 N.W. 847, 222 lowa 1099. 

N.C.—^Logau v. Johnson, 10 S.B.2d 
653, 218 N.C. 200. 

S.D.—^Hehn v. Aberdeen Glass Co., 
48 N.W.2d 827, 74 S.D. 60. 

71 aj. p 1384 note 93. 

Faot oonolustvely eatabUshed 
In compensation proceedlng for in- 
Jury to 'back, even if the board had 
not In efCect found an abnormal pre- 
existing cohdltion, ' superior court 
would be obliged to act as though the 
board had found an abnorxhal pre-ex- 
Istlng 'condlttlon in 'cialmanfs back 
Wlierb^thr‘^l^euce of &e'abnormal 

Si 


pre-existing condltlon was so con- 
clusive that any other finding would* 
amount to error of law. 

Pa.—^Rupehak v. Westinghouse Elee. 
& Mfg. Co., 64 A.2d ^09, 161 Pa. 
Super. 228. 

55. lowa.—Oswalt v. Lucas County, 
270 N.W. 847. 222 lowa 1099. 

56. 111.—Olney Seed Co. v. Industrl¬ 
al Commission, 88 N.E.2d 24, 408 
m. 687. 

Md.—^Moore v. Clarke, 187 A. 887, 171 
Md. 89. 107 A.L.R. 924. 

Pa.—Antonio v. Pennsylvanla R. Co., 
88 A.2d 705. 166 Pa.Super. 277— 
Nlblett V. Pennsylvanla R. Co., 23 
A.2d 62, 146 Pa.Super. 687. 

S.D.—^Bruns v. Stedman, 82 N.W.2d 
846. 

Wis.—Duluth-Superlor Milllng Co. v. 
Industrlal Commission, 276 N.W. 
616, 226 Wis. 187, rehearing denied 
276 N.W. 300, 226 Wis. 187. 

71 C.J. p 1884 notes 96-98, p 1386 
note 99, p 1889 note 30. 

Depositlons 

Where depositions of witnesses 
testifying before industrlal accident 
board were presented to distrlct judge 
on appeal from board's order deny- 
Ing compensation to injured employee 
and brought before supreme court 
on appeal from judgment reversing 
such order, supreme court must ex¬ 
amine such evidence and determine 
value thereof. 

Idaho.—^Webb v. Gem State Oll Co., 
56 P.2d 1302, 66 Idaho 466. 
Kiunp-sum award 
On appeal, whether, on undisputed 
facts, an order for a lump-sum com- 
putation of compensation award is 
authorized by workmen’s compensa¬ 
tion act is a question of law. 

Mo.—^England v. Missouri Gravel Co., 
129 S.W.2d 60, 235 Mo.App. 190. 

57- Pa.—Ede v. Ruhe Motor Corp., 
186 A.2d 161, 184 Pa.Super. 608— 
Camachione v. Hotel William 
Penn, 132 A.2d 400, 184 Pa.Super. 
26—^Irvin v. Plymouth Meeting 
Rubber Division Linear, Inc., 126 
A.2d 491, 182 Pa.Super. 280—Schae- 
fer V. Central News Co.. 118 A-2d( 
268, 179 Pa.Super. 669—Solop v. 
Centralia Collieries Co., 101 A.2<3 
163, 174 Pa.Super. 606—^DolofC v. 
Wilkie Bulck Co., 46 A.2d 896, 168 
Pa.Super. 463—^Visnic v. Westmore- 
land Coal Co., 88 A.2d 639, 165 Pa. 
Super. 199—^McGurty v. RuSki» 
Dining Room, 84 A.2d 374,< 163 Pa. 
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In determining the sufl&ciency of the evidence to 
support the finding of the compensation authorities 
the court considers the evidence in the light most 
favorable to the finding,58 and considers only the 
evidence favorable to the finding,®^ but the court 
considers all of the evidence in determining whether 
the finding is contrary to the overwhelming weigKt 
of the evidence.®® 

On further review, the court may consider ques- 
tions of law,®^ such as whether or not the law has 
been properly applied to the facts®^ or whether the 


findings justify the award,®® and in the adjudica- 
tion of questions of law the determinations of the 
compensation authorities and the lower court are 
not binding.®^ 

JurisdicHon. It has been held that the findings 
of the compensation authorities as to jurisdiction- 
al facts are not conclusive and that it is the duty 
of the court on further review to determine the 
jurisdictional facts on all of the evidence without 
regard to the findings by the compensation com- 
mission.®® 


Super. 535*—Schrock v. Stonycreek 
Coal Co., 33 A.2d 522, 152 Pa.Super. 
693. 

58. Ark.—Grimsley v. Manufactur- 
ers Fumiture Co., 276 S,W.2d 64, 
224 Ark. 769—John Blshop Const. 
Co. V. Orllcek, 272 S.W.2d 320. 224 
Ark. 182—John Blshop Const. Oo. v. 
Orlicek, 273 S.W.2d 638. 224 Ark. 
182—Sherwin-Williams Co. v. Tea- 
ger. 239 S.W.2d 1019, 219 Ark. 20— 
Sprlngdale Monument Co. v. Allen, 
226 S.W.2d 42. 216 Ark. 426—Camp¬ 
bell V. Athletlc Min. Sc Smelting 
Co., 223 S.W.2d 499, 216 Ark. 773— 
Green v. Llon Oll Co.. 220 S.W.2d 
409, 216 Ark. 305—Employers' Cas. 
Co. V. TJ. S. Fidelity Guaranty 
Co., 214 S.W.2d 774, 214 Ark. 40— 
Andrews v. Gross & Janea Tie Co., 
204 S.W.2d 783, 211 Ark. 999—Ozan 
Lumber Co. v. Garner, 187 S.£].2d 
181, 208 Ark. 646—^Elm Springs 
Canning Co. v. Sulllns, 180 S.W.2d 
113, 207 Ark. 257—^Hughes v. Tap- 
ley, 177 S.W.2d 429, 206 Ark. 789. 
Ga.—Travelers Ins. Co. v. Clark, 197 
S.E. 650, 58 6a.App. 115. 
lowa.—^Rose v. John Deere Ottumwa 
Works, 76 N.W.Sd 766, 247 lowa 900 
—^Brewer v. Central Const Co., 43 
N.W.2d 131, 241 lowa 799—Pohler 
V. T. W. Snow Const Co., 33 N.W. 
2d 416, 239 lowa 1018. 

La.—Jones v. Hunsicker, 177 So. 576, 
188 La. 468. 

Mo.—Damore v. Fncyclopedla Ameri¬ 
cana, 290 S.W.2d 106—^Tokash v. 
General Baking Co., 163 S.W.2d 
654, 349 Mo. 767—Weaver v. Nor- 
wich Pharmacal Co., 149 S.W.2d 
846, 347 Mo. 996. 

Teei V. F. Burkart Mfg. Co., App., 
271 S.W.2d 269—^Becherer v. Cur- 
tiss-Wright Corp., App., 194 S.W. 
2d 740—^Katonan v. Zlnk, App., 180 
S^W.Sd 253, 238 Mo.App. 253— 
Gholson V. Scott App., 130 S.W.2d 
216. 

N.C.—Edwards v. Pledmont Pub. Co., 
41 S.m2d 692, 227 N.C. 184—Haynes 
V,. Feldspar Producing Co., 22 S.B. 
2d 275, 222 N.C. 163—Doggett v. 
South Atlantic Warehouae Co., 194 
- Sja ill, 212.N.C. 599. , . , 

Ea>-r-Washko v. George. L. JEluokno, 
121 A2d 4«6, ISO Pa.Super., OAO— 
.. Beown v. Beas Motor Linea, A. 
.. 2d.239pi '177 Ba.Sitp«^ 3ft9—rl^fttier- 


son V. Philadelphia Dairy Products 
Co., 110 A2d 797, 177 Pa.Super. 196 
—^Hadfleld v. American Soc. of 
Composers, Authors & Publlshers, 
101 A2d 423, 174 Pa.Super. 394— 
Fanning v. Apawana Qolf Club, 82 
A2d 684, 169 Pa.Super. 180—Pre- 
mtLxsL V. Hanze, 61 A2d 773, 163 Pa. 
Super. 412—^Lambing v. Consolida- 
tion Coal Co., 64 A2d 291, 161 Pa. 
Super. 346—Shank v. Consolldation 
Coal Co., 54 A2d 289, 161 Pa.Super. 
304—^BCarris v. Sachse, 52 A2d 375, 
160 Pa,Su»er. 607—Strouse v. 
Quaker Knliitlng Mills, 46 A.2d 526, 
169 Pa.Super. 89—^Heinzl v. Jones 
& Laughlln Steel Corp., 43 A.2d 635, 
167 Pa.Super. 464—Brown v. Union 
ColUerles Co., 33 A2d 786, 153 Pa. 
Super. 293—^Kennedy v. Holmes 
Const Co., 24 A2d 461, 147 Pa.Su- 
per. 348—Gravatt v. State Work- 
men’s Ins. Fund, 14 A.2d 143, 140 
Pa.Super. 436—^Roebuck v. Swift 
& Co., 3 A2d 963, 134 Pa.Super. 
367—Zbirowski v. John T. Lewls 
& Bros. Co., 196 A 606, 130 Pa.Su¬ 
per. 222—^Franks v. Point Marion 
Bridge Co., 193 A 421, 128 Pa.Su¬ 
per. 269—^Baumann v. Howard J. 
Ehmke Co., 190 A 843, 126 Pa.Su- 
per. 108—^Trimbath v. Penn Mut. 
Life Ins. Co., 181 A 383, 119 Pa. 
Super. 371—^Melini v. Saltsburg 
Coal Mining Co., 181 A 330, 119 Pa. 
Super. 356. 

S.D.—Johnson v. Chicago & N. W. Ry. 

Co., 7 N.W.2d 145, 69 S.D. 111. 

71 C.J. p 1871 note 27. 

Flndlng set asldo by lower oonzt 
In reviewing Circuit court judg- 
ment setting aside compensation 
award in favor of employee, evidence 
was construed most favorably to em¬ 
ployee. 

111.—^Ferguson & Lange Foundries v. 
Industrlal Commlssion, 43 N.B.2d 
684, 380 111. 186. 

59. Mo.—^Tokash v. General Baking 
Co., 163 S.W.2d 564, 349 Mo. 767— 
Weaver v. Norwlch Pharmacal Co., 
149 g.W.2d 846, 847 Mo. 995. 

, McCarthy v. American Car & 
. Fopndry C^., App., 145 S.W.2d 486 
, ,— Vogt y. Ford Motor Co., App., isS 
S,y^.2d 6$4—Bltzgerald v. Fisher 
. B^dy St Louis Co., BAnscui City 
Divi^on,, ^9 S.W.24 976, 234 


App. 269, oplnlon quashed in part 
State ex rei. Fisher Body St. Louis 
Co. V. Shain, 137 S.W.2d 646. 846 
Mo. 962. 

71 C.J. p 1371 note 28. 

60. Mo.—^Damore v. Encyclopedia 
Americana., 290 S.W.2d 106—Sprad- 
ling V. International Shoe Co., 270 

5. W.2d 28, 364 Mo. 988. 

61. Ariz.—Cavness v. Industria! 
Commlssion, 243 P.2d 459, 74 Ariz. 
27, 

Mass.—^Moore*s Case, 3 N.E.2d 6, 294 
Mass. 667. 

Pa.—Ede V. Ruhe Motor Corp., 136 
A2d 161, 184 Pa.Super. 603—^Wahs 
V. Wolf, 42 A2d 166, 167 Pa.Super. 
181—^Rosenberry v. Gillan Broa, 
197 A 623, 130 Pa.Super. 469— 
Trojanowska v. Sonman Shaft Coal 
Co., 186 A 860, 123 Pa.Super. 17. 

71 C.J. p 1378 notes 61-68, p 1386 note 

6, p 1390 note 48. 

Oottstmotloii of compensation aot 
is Question of law which may be re- 
viewed by courts, even though erro- 
neous conclusion of law has mls- 
takenly been labeled finding of fact 
by ref eree or board. 

Pa._Wahs v. Wolf, 42 A2d 166, 167 
Pa.Super. 181. 

62. Pa.—Kracoski v. Bernice White 
Ash Coal Co., 130 A.2d 190, 183 Pa. 
Super. 166—Schrock v. Stonycreek 
Coal Co., 33 A.2d 622, 152 Fa.Super. 
599—^Rosenberry v. Gillan Bros., 
197 A 528, 130 Pa.Super. 469— 
Freeman v. Salem Reformed 
Church, 190 A 169, 126 Pa.Super. 
867—^Melini v. Saltsburg' Coal Min¬ 
ing Co., 181 A 330, 119 Pa.Super. 
866 . 

Wis.—Gomber ▼. Industrlal Commls¬ 
sion, 261 N.W. 409, 219 Wls. 9L 
71 aj. p 1369 note 97, pl886 notes 1, 
2, p 1389 note 32, p 1393 notes 68, 
69. 

63. N.Y.—Saxon v. Erie R. Co., 116 
NJBJ. 983, 221 N.T. 179. 

71 C.J. p 1869 note 98. 

64. IlL—Arview v. Industrlal Com- 
mission, 114 N.El3d 698, 415 IU- 
SBD^Math.Iglefs Casino v, Indus- 
trial Conomisslon, 68 N.E.2d 773, 
39« DL 389. 

71 U.J. p 1393 netes 79, 71. 

^d.- 7 State ex ret’ Federated 
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Trial de novo in lower court. As discussed supra 
§ 765 et seq, in some jurisdictions, on judicial re- 
view of the award in a compensation case, the mat- 
ter is tried de novo, with provision made for the 
reception of evidence and a jury trial. While the 
reviewing court may determine questions of law,®® 
on further appeal the verdict or findings of fact in 
the lower court will not be reviewed or disturbed®^ 
where supported by substantia!®* evidence,®* or not 


dearly against the manifest weight of the evi¬ 
dence,or unless dearly wrong^i or when the evi¬ 
dence is conflicting*^* or such that reasonable men 
might differ.'^* 

The reviewing court will not weigh the evi¬ 
dence,but it may determine whether the evidence 
is suffident to justify submission to the jury^® and 
whether it is adequate to sustain the facts found by 
the jury.7® The court on further review may also 


Metals Corp. v. Nelson, 117 S.W.2d 
361, 283 Mo.App. 268. 

N.C.—^Buchanan v. State Higrliway 
and Public Works Commlssion, 7 
S.E.2d 382, 217 N.C. 173. 

S.C.—^Horton v. Baruch, 59 S.B.2d 
546, 217 S.C. 48—^Toun^ner v. J. A. 
Jones Const Co., 54 S.K2d 545, 215 
S.C. 135—^Holland v, Georgia Hard- 
wood Iiumber Co., 61 S.E.2d 744, 214 
S.C. 196—Qordon v. Hollywood- 
Beaufort Package Corp., 49 S.E.2d 
718, 213 S.C. 438—Watson v. Wan- 
namaker & Wells. 48 S.E.2d 447, 
212 S.C. 606—McDowell v. Stllley 
Plywood Co., 41 S.B.2d 872, 210 S.C. 
173. 

Interstate oomsneroe 

Superior Court is not bound by de¬ 
ductione of referee or compensation 
board with respect to character of 
employment, whether interstate or 
Intrastate, but must draw its own 
conclusions from evidence, since 
auestion Is one of paramount f ederal 
law. 

Pa.—Scarborough v. Pennsylvanla H. 
Co., 35 A.2d 603, 154 Pa.Sup6r. 129 
—Vella V, Reading Co., 187 A. 495, 
124 Pa.Super. 199—^Mazzuco v. 
Pennsylvanla R. Co., 186 A. 255, 
122 Pa.Super. 293. 

Flaoe of injuiar 

Circuit court of appeals is not 
bound by federal employees’ compen¬ 
sation commissioner^s findings as to 
place of injury resulting in death, 
since jurisdlction of commlssioner is 
Involved, but findings of commlssion¬ 
er, concurred in by dlstrict iudge, 
wUl not be reversed unless dearly 
wrong. 

XJ.S.—Wood Towing Corporation v. 
Parker, C.C.A.Va., 76 P.2d 770. 

Vavlgable river 

In proceedlng for compeni^atlon 
for death of employee who was 
drowned as resuit of accident which 
oocurred on Assonet River, trial Jus- 
tice’s findlng that river was a naviga- 
ble stream of the United States was 
not condusive on clalmanfs appeal, 
but such finding would not be dis- 
turbed by ^upr^e court,. where it' 
dM not api^ear from daimant's, brlef 
and argument that. sha^l^^ r^ed 
Question of nonnavigeibiliiy^dh' ap- 
poal, i f ,, ' i. v 1 ' j 
RI.--4«?eIln V. ffloTinV l^,Ri.^,06, 

16^ 

A«2d gi28» 65 Rkl^ 446^ * 


66. Tez.—Standard Accident Ins. Co. 
V. Williams, Com.App., 14 S.W.2d 
1015. 

71 C.J. p 1390 noto 48. 

67. U.S.—Pldellty & Casualty Co. of 
New York v. McKay, C.C.A.Tex., 73 
P.2d 828. 

Or.—BClnkle v. State Industria! Acc. 
Commlssion, 97 P.2d 725, 163 Or. 
395. 

Tex.—Texas Bmp. Ins. Ass^n v. Toth- 
er, Clv.App., 306 S.W.2d 730, error 
refused no reversible error—Trad- 
ers & General Ins. Co. v. Wilson, 
CIvAlPP.. 147 S.W.2d 866. 

71 C.J. p 1390 notes 49, 50, p 1390 
note 51, p 1391 notes 52-54. 

Finding on stlptOated facts 
Where plaintiff appealed to drcuit 
court from order of state industrlal 
accident commlssion rejectlng com¬ 
pensation claim, drcuit courfs find¬ 
ings on stipulated facts had eftect 
of verdict and were condusive on 
supreme court if supported by sub¬ 
stantia! evidence. 

Or.—^Brazeale v. State Indus. Acc. 
Commlssion, 227 P.2d 804, 190 Or. 
565. 

68. Nev.—Crosby v. Nevada Indus. 
Commlssion, 308 P.2d 60. 

Or.—^Ramsey v. State Indus. Acc. 
Commlssion, 77 P.2d 1109, 169 Or. 
4$. 

Tenn.—P. H. Reynolds & Co. v, Mc- 
Knight, 148 S.W.2d 357, 177 Tenn. 
228. 

Tex.—^Tradere & General Ins. Co. v. 
Bums, Civ.App., 118 S.W.2d $91— 
Maryland Casualty Co. v. Moore, 
Clv.App., 74 S.W.2d 769, afllrmed 
102 S.W,2d 1118, 129 Tex. 174. 

71 CJ. p 1392 note 60. 

««Scintilla» 

Under provision of workmen’s com¬ 
pensation act that Jury^s dedsion of 
fact question, made on appeal from 
industrlal acddent commissiones or¬ 
der, is bindtng and condusive on 
eourts^ the '^scintilla*' rule does not 
apply and jury's fact finding must 
be based on substantial evidence. 

Or.—Dieklson v. Stata Indus. Acc.^ 
Commlsshm, 107 P.2d 104, 165 Or. 
306. • - 

Texas Bxhp, Ins. A8S*n v. 
CtVpApp., 266 S.W.ld 276, 

' z;everc^i;e erfdiST-Texas' 

to t. CMU^^'<?ly.App... 

^o/r^Veral-v 


ble error—^Texas Bmp. Ins. Ass^n 

V. Daniels, ClvA.pp., 257 S.W.2d 160 
—Oefinger v. Texas Bmp. Ins. 
Ass’n, Civ.App., 243 S.W.2d 469, er¬ 
ror refused—Associated Bmp. 
Lloyds V. Groce, Clv.App., 194 S. 

W. 2d 103, error refused no reversi¬ 
ble error—^Maryland Cas. Co. v. 
Hearks, Civ.App., 188 S.W.2d 262, 
afflrmed 190 S.W.2d 62, 144 Tex. 
317—^Federal Underwritera Ex- 
change v. Porterfield, ClvApp., 182 
S.W.2d 847, error refused—^Traders 
& General Ins. Co. v. Tumer, Civ. 
App., 149 S.W.2d 693, error dls- 
missed, Judgment correct—^Mary- 
land Cas. Co. v. Brown, Civ.App., 
95 S.W.2d 537, error refused. 

71 C.J. p 1892 notes 65-63. 

70- Or.—Conley v. State Indus. Acc. 
Commlssion, 266 P.2d 1061, 200 Or. 
474. 

71. D.C.—Metropolitan Casualty Ins. 
Co. of New York v. Hoage, 72 P.2d 
175, 68 APP.D.C. 307. 

72. Tex.—^Halliburton v. Texas In- 
dem. Ins. Co., 213 S.W.2d 677, 147' 
Tex. 133—Fidelity & Cas. Co. of N. 
Y. V. McLaughlin, 135 S.W.2d 966, 
134 Tex. 613. 

71 C.J. p 1392 notes 57, 58. 

73. Tex.—St Paul Mercury Indem. 
Co. V. Tarver, CivA.pp., 272 S.W.2d 
796, error refused no reversible er¬ 
ror—^Traders & General Ins. Co. v. 
Rooth, Civ.App., 268 S.W.2d 539, 
error refused no reversible error. 

74. Tex.—^Zurich Gen. Acc. & Liabll- 
Ity Ins. Co. V. Hili, Clv.App., 261 S. 
W.2d 948, error refused no reversi¬ 
ble error. 

Wash.—^Preston Mlll Co. v. Depart¬ 
ment of Labor and Industries of 
State, 268 P.2d 1017, 44 Wash.2d 
532. 

FrepondexaiLoe of evidence is not 
in questlon on review. 

Tex.—^Texas Indem. Ins. Co. v. Arant 
CivA.pp., 171 S,W.2d 916, error re¬ 
fused. 

Wash.—^Husa v. Department of La¬ 
bor and Industries of State of 
Washington, 146 P.2d 191, 20 Wash. 
.2d IIA 

78. Tex.—Zurleh Gecn. Acc. ^ IdabU- 
ity Ins. C6. V. Hili, CivApp.,'251 
S.W.2d 948. 

78, Te3^---Z^ch G*^ 

Ity iWt w V. BdH; ‘ " 
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determine whether the conclusion below is against 
the overwlielming weight and preponderance of the 
evidence.'^'^ Its determination of this question is 
final and may not be reviewed on further appeal 
to the highest court.'^^ The highest court may only 
consider the question of whether there is any evi- 
dence to support the verdict,'^^ in the disposition of 
which the court may look only to the evidence sup- 
porting the verdict.^® 

While it has been held that, in determining the 
sufficiency of the evidence to support the verdict or 
finding below, the court will view the evidence most 
favorably to the verdict or finding^^ and will consid¬ 
er only the evidence in favor of the verdict or find¬ 
ing,^2 it would appear that the latter rule is limited 
to the question of whether or not the evidence re¬ 
quires a contrary verdict or finding as a matter 
of law, as where the claimed error is in submitting 
the case to the jury or not directing a verdict,*^ 
and that where the contention is that the verdict 


or finding is against the overwhelming weight and 
preponderance of the evidence the court is required 
to consider all of the evidence.®^ Where the verdict 
below was directed, the appellate court will consider 
the evidence in the light most favorable to the party 
against whom the verdict was directed.^5 

Where the lower courf s ruling on a motion for a 
new trial involves a question of fact, the lower 
courf s determination of the question, where support- 
ed by the evidence, will be accepted.*® 

In Florida, the determination of the facts by the 
lower court on the record made before the compen- 
sation authorities is to be accorded that degree of 
consideration which is given to the findings of a 
chancellor in an ordinary chancery suit.®*^ Thus, 
the findings of the Circuit court will ordinarily be 
sustained if supported by substantial evidence.®» 
On review, the supreme court must determine 
whether the Circuit court observed the substantial 


77. Tex.—Texas Emp. Ins. Ass*n v. 
Etheredsre, 272 S.W.2d 862, 154 
Tex. 1. 

Texas Emp. Ina Ass*ii v. Pore- 
man, Clv.App., 262 S.W.2d 248— 
Texas Emp. Ins. Ass’n v. 3£oran, 
Ciy.App., 261 S.W.2d 856, error dls- 
missed—^Pacific Indem. Co. v. San- 
ders. Civ.APP., 216 S.W.2d 288. 

71 aj. p 1898 note 65. 

78. Tex.—Texas Emp. Ina Ass’n v. 
Etheredge, 272 S.W.2d 869, 154 
Tex. 1. 

79- Tex.—Texas Emp. Ins. Ass’n v. 
Etheredge, supra. 

80. Tex.—^Texas Emp. Ina Ass'n v. 
Etheredire, supra. 

81. Tex.—^Halliburton v. Texas In¬ 
dem. Ins. Co., 218 S.W.2d 677, 147 
Tex. 133—Watson v. Texas Indem. 
Ins. Co.. 210 S.W.2d 989, 147 Tex. 
40—FideUty & Cas. Co. of N. T. v. 
McLaughlin, 185 S.W.2d 955, 134 
Tex. 613. 

Texas Emp. Ins. Ass*n v. Cecll, 
CivA-pp., 286 S.W.2d 462, error re- 
fused no reversible error—St. Paul 
Mercury Indem. Co. v. Tarver, Clv. 
App., 272 S.W.2d 795, error refused 
no reversible error—^Insurance Co. 
of Tex. V. Anderson, Clv.App., 272 
S.'W.2d 772, error refused no re¬ 
versible error—^Texas Emp. Ins. 
Ass'n V. Trapp, ClvApp., 268 S.W. 
2d 112, error refused no reversible 
error—^Texas Emp. Ins. Ass'n v. 
Chrlstlan, Clv.App., 289 S.W.2d 900, 
error refused—^Trlnlty Universal 
Ins. Co. V. Rose, CivAPP., 217 S.W. 
2d 425, error refused no reversible 
error—Aetna Caa & Sur. Co. v. 
Isensee, Clv.App., 211 S.'W‘.2d 618, 
error refused no reversible error— 
Travelers Ina Co. v. Calcbta Clv. 


App., 206 S.W.2d 56, error refused 
no reversible error—^Associated 
Emp. Liloyds v. Groce, ClvApp., 
194 S.W.2d 108, error refused no re¬ 
versible error—Associated Emp. 
liloyds V. Self, Clv.App., 192 S.W. 
2d 902—Traders & General Ins. Co. 
V. Dlebel, Civ.App., 188 S.W.2d 411, 
refused for want of merit—Amer¬ 
ican General Ins. Co. v. Amerson, 
Civ.App., 187 S.W.2d 912, refused 
for want of merit—^Texas Emp. 
Ins. As8'n v. Morgan, Civ.App., 187 
S.W.2d 603, refused for want of 
merit—Texas Emp. Ins. Ass'n v. 
Moser, Civ,App., 162 S.W.2d 390— 
Traders & General Ins. Co. v. 
Jaques, Civ.App., 131 S.W.2d 133, 
error dismissed, judgment correct 
—SaJPety Caa. Co. v. Staggs, Clv. 
* App., 99 S.W.2d 682, error dismiss- 
ed- 

Dlrected verdict 

On appeal granting motion for per- 
emptory Instruction, testimony would 
be reviewed in light most favorable 
to appellants, confiictlng evidence 
would be dlsregarded, and every rea- 
sonable intendment Indulged in fa¬ 
vor of appellants. 

Tex.—Atkinson v. T7. S. Fidelity & 
Guaranty Co., CivApp., 286 S.W.2d 
609, error refused no reversible er- 
roi^Toung v. Safety Cas. Co., Civ. 
App., 168 S.W.2d 884, error re^sed. 

82. Tex.—St. Paul Mercury Indem. 
Co. V. Tarver, Civ.App., 272 S.W.2d 
796, error refused no reversible er¬ 
ror—^Insurance Co. of Tex. v. An¬ 
derson, Civ.App., 272 .S.W.2d 772, 
error refused no reversible error 
—Texas Emp. Ins. Ass^n v. Frazler, 
Clv.App., 269 S.W.2d 242, error re-, 
fused no reversible error—Asso-* 
clated Emp. Uoyds v. Groce, Clv.* 


App., 194 S.W.2d 108—^Associated 
Emp. Lloyds v. Self, CivApp., 192 
S.W.2d 902, error refused no re¬ 
versible erroiv-Great Am. Indem. 
Co. V. Beaupre, CivApp., 191 S.W. 
2d 888, refused no reversible error 
—Texas Emp. Ins. Ass^n v. Mor¬ 
gan, CivApp., 187 S.W.2d 103— 
Maryland Cas. Co. v. Wilson, Civ. 
App., 108 S.W.2d 260, error dis¬ 
missed. 

93, Tex.—^Tex. Emp. Ins. Ass’n v. 
Etheredge, 272 S.W.2d 869, 164 Tex. 
1 . 

84. Tex.—Tex. Emp. Ins. Ass'n v. 
Etheredge, supra. 

85. Tex.—^Elder v. Aetna Cas. & Sur. 
Co., 236 S.W.2d 611, 149 Tex. 620. 

86. Tex.—Associated Emp. Lloyds v. 
Self, Civ.App., 192 S.W.2d 902, er¬ 
ror refused no reversible error. 

87. Fla.—Orange Homes Co. y Bur- 
nette, 29 So.2d 449, 158 Fla. 625— 
Heller Broa Packing Co. v. Lewia 
20 So.2d 885, 155 Fla. 480—Duval 
Engineering & Contracting Co. v. 
Johnson, 16 So.2d 290, 154 Fla. 9— 
Cone Bros. Contracting Co. v. All- 
brooh, 16 So.2d 61, 168 Fla. 829— 
City of St. Petersburg v. Mosedale, 
1 So.2d 878, 146 Fla. 784—Bixle- 
Laundry v. Wentzell, 200 So. 860, 
146 Fla. 569—Cone Bros. Contract¬ 
ing Co. V. Massey, 198 So. 802, 145 
Fla. 56—Firestone Auto Supply & 
Service Stores v. Bullard, 192 So. 
866, 141 Fla 282—Ocala Mfg. Ice 
& Pacmng Co. V. Preskitt, 187 So. 
168, 126 Fla 796. 

88. Fla—Gregory v. McKesson &. 
Robbins; 64 So.2d 682—Star Fruit 
Go. V. Canady, 82 So.2d 2, 159 Fla 
488. 
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•evidence nale and whether its arder is correct under 
the law.8® 

In KansaSj on appeal £rom the compensation com- 
missioner, the district court makes an independent 
determination of the law and the facts on the rec- 
•ord of the proceedings before the compensation 
authorities; questions of fact are to be determined 


by the district court, and on further appeal, the 
supreme court is limited to questions of law.*® The 
findings of fact made by the district court are con- 
clusive*^ if there is any evidence from which a 
reasonable inference may be drawn to sustain such 
findings,** or if they are supported by substantial 
competent evidence,** or if the evidence is con- 
flicting,*^ even though the findings by the district 


Z9, Fla.—Stuyvesant Corp. v. Wa- 
terhoTise, 74 So.2d 554—^Interna¬ 
tional Minerale & Che mi cal Corp. 
V, Tucker, 65 So.2d 720. 

«0. Kan.—Snedden v. Nlchols, 317 
P.2d 448, 181 Kan. 1062—Rutledge 
V. Sandlin, 810 P.2d 950, 181 Kan. 
369—^Pltzwater v. Boeing Alrplane 
Co., 809 P.2d 681. 181 Kan. 168— 
Beaver v. Tammany Industries, 304 
P.2d 601, 180 Kan. 440—Bender v. 
Salina Booflng Co., 295 P.2d 662, 
179 Kan, 416—Evans v. Board of 
Ed. of Hays, 284 P.2d 1068, 178 
OKian. 276—^Neft v. Henry Wagner 
Transport Co., 281 P.2d 1109, 177 
Kan. 738—^McDonald v. Rader, 277 
P.2d 662, 177 Kan. 249—^Kober v. 
Beech Aircraft Corp., 276 P.2d 335, 
■177 Kan. 53—^Angleton v. Foster 
Wheeler Const. Co., 276 P.2d 326, 
177 Elan. 134—Silvers v, Wakefleld, 
270 P.2d 259, 176 Kan. 269—Bur- 
ton V. Western Iron & Foundry 
Co., 249 P.2d 688, 173 Kan. 606— 
Shue V. La Gesse, 246 P.2d 966, 173 
Kan. 309—Rothman v. Globe Const 
Co., 285 P.2d 981, 171 Kan. 672— 
Duncan v. W. M. Davidson Const 
Co., 227 P.2d 95, 170 Kan. 520— 
Davis V, C. F. Braun & Co., 223 P. 
2d 968, 170 Kan, 177—Keltner v. 
Bwlsher, 211 P.2d 76, 168 Kan. 184 
—Alexander v. Chrysler Motor 
Parts Corp., 207 P.2d 1179, 167 
Kan. 711—^Burk v. American Dist. 
Tet Co., 163 P.2d 402, 160 Kan. 
619—Rubins v. Lozier-Broderick & 
Gordon, 163 P.2d 364, 160 Kan. 499 
—Murphy v. I. C. U. Const Co., 148 
P.2d 771, 168 Kan. 641—Long v. 
Lozier-Broderick & Gordon, 147 P. 
2d 706, 158 Kan. 400—Holler v. W. 
B. Dlckey Clay Mfg. Co., 139 P.2d 
346, 157 Kan. 366, 148 A.Ii.R. 1131 
—Carrington v. Britlsh Am. OU 
Producing Co., 138 P.2d 463, 167 
Kan. 101—^Bmployers* Liabllity As- 
sur. Corp. v. Matlock, 98 P.2d 466, 
151 Kan. 298, 127 A.L.R. 461—Sou- 
den V. Rine Drilling Co., 92 P.2d 74, 
150 Kan. 239-r-Gardner v. Ark 
Warehouse Co., 80 P.2d 1066, 148 
Kan. 190—Vigola v. Labor Bx- 
change Coal Co., 67 P.2d 421, 145 
Kan. 889—Junkin v. Acme Foundry 
db Machine Co., 65 P.2d 263, 145 
Elan. 234—^Brown v. Shellabarger 
MiU & Elevator Co., 50 P.2d 919, 
142 Kan. 476—Woods v, Jacob 
IDold Packing Ca, 41 P:2d 748, 141 
Kan, 863, modifled on otheBr grounds 
43 P.,2d 786, 141.KajL’748^^1es 


V. Procter & Gamble Mfg. Co., 41 
P.2d 728, 141 Kan. 461—Suttle v. 
Marble Produce Co., 34 P.2d 116, 
140 Kan. 13. 

71 C.J. p 1872 notes 46-58. 

Supreme oonrfc does not weigh oon- 
fllcting evldenoa 

BAn.—Thorp v. Vlctory Cab Co., 246 
P.2d 273, 173 Kan. 383—Shue v. La 
Gesse, 246 P.2d 966, 173 Kan. 309 
—Jones V. W. TT. Tei. Co., 192 P. 
2d 141, 166 Kan. 1—^Long v. Lozier- 
Broderick & Gordon, 147 P.2d 706, 
158 Kan. 400—Goss v. McJunkin 
Flying Service, 143 P.2d 669, 157 
Kan. 684—^Mihoover v. Winter Live 
Stock Commission Co., 126 P.2d 
368, 155 Kan. 432. 

Supreme court cannot re-e x am l ne 
facts 

Kan.—Scott v. Kansas Western Plpe 
Line Co., 146 P.2d 866, 158 Kan. 
160. 

Xotioii for additlonal finfling of fact 
Workmen's compensation act did 
not provide for a post trial motion 
for trial court to make an addition- 
al flnding of fact and, on appeal, su¬ 
preme court could not pass on the 
motion, which was denied by trial 
court slnce to do so would be to pass 
on a Question of fact 
Kan.—Holloway v. Consolidated Gas, 
Oil & Mfg. Co., 102 P.2d 987, 152 
Kan. 129. 

Power to dlrect fludlng 
Jurisdictlon of supreme court be- 
ing limited to law questions on ap¬ 
peal from district court^s workman’s 
compensation award, supreme court 
is without Power to direct what find- 
ing district court should make on 
disputed fact question. 

Kan.—Gray v. Hercules Powder Co., 
166 P.2d 447, 160 Kan. 767. 

91. Kan.—^Barr v. Builders, Inc., 296 
P.2d 1106, 179 Kan. 617—Shobe v. 
Tobin Const Co., 292 P.2d 729, 179 
Kan. 43—^Andrews v. Bechtel Const 
Co., 267 P.2d 469, 176 Kan. 885— 
Bums V. Topeka Fenee Erectors, 
264 P.2d 285, 174 Kan. 136—Walk- 
er. V. Arrow Well Servicing Co., 
186 P.2d 104, 163 Kan. 776—Burk 
V. Aipierican Dist Tei. Co.. 163 P. 
2d 402, 160 Kan. 519—Jolmson v. 
VOBS, '106 P.2d 648, 152 Kan. 586. 

71 C.J. p 1872 notes 49, 60. 

Kan.i^1S7eiad v. Eldridge, 288 P. 
2d 250, 178 Kan. 169—Cooper v. 
Helm^ch & Payne, 178 P.2d 242, 
162 Kan. 547—Addington y, Hali, 

87 . 


160 P.2d 649, 160 Ean. 268—Cook 
V. Harry Dobson Sheet Metal 
Works, 142 P.2d 709, 167 Kan. 676 
—^Briney v. Hopper Const Co., 78 
P.2d 1110, 146 Kan. 927. 

93. BZan.—Attebery v. Griffln Const 
Co., 812 P.2d 698, 181 Kan. 460— 
Rutledge v. Sandlin, 310 P.2d 950, 
181 Kan. 369—^Fitzwater v. Boeing 
Alrplane Co., 809 P.2d 681, 181 Kan. 
168—^Bender v. Salina Rooflng Co., 
296 P.2d 662, 179 Kan. 416—Peter- 
son V. Hili Packing Co., 290 P.2d 
822, 178 Kan. 697—Cobie v. Wil¬ 
liams, 282 P.2d 425, 177 Kan. 743 
—^Peters v. Peters, 276 P.2d 302, 
177 Kan. 100—^Hilyard v. Lohmann- 
Johnson Drilling Co., 211 P.2d 89, 
168 Kan. 177—Pearson v. Electric 
Service Co. of Pensacola, 201 P.2d 
643, 166 Kan. 300—Jones v. W. U. 
Tei. Co., 192 P.2d 141, 165 Kan. 1 
—Workman v. Johnson Bros. Const 
Co., 190 P.2d 863, 164 Kan. 478— 
Burk V. American Dist Tei. Co., 163 
P.2d 402, 160 Kan. 619—Stanley v. 
United Iron Works Co., 160 P.2d 
708, 160 Kan. 243—Schroeder v. 
American Hat Bank, 121 P.2d 186, 
164 Kan. 721—De Vaul v. South¬ 
ern Kansas Stage Lines, 100 P.2d 
627, 161 Kan. 697—^Taylor v. Mis- 
sourl Pac. R. Co., 73 P.2d 62, 146 
Kaji. 668—Vigola v. Labor Bx- 
change Coal Co., 67 P.2d 421, 145 
K&n, 889—^Butler v. White Eagle 
Oil Reflning Co., 34 P.2d 120, 140 
Kan. 202—^Femandez v. Edgar Zinc 
Co., 27 P.2d 239, 138 Kan. 736— 
Corneli v. Cities Service Gas Co., 27 
P.2d 228, 138 Kan. 607. 

71 C.J. p 1872 note 62. 

Term ‘‘substantial evidence^’ when 
applied by supreme court in review- 
ing an award under workmen*8 com¬ 
pensation act means evidence pos¬ 
ses sing something of substance and 
relevant consequence and carrylng 
wlth it fitness to Induce conviction 
that award is proper, or furnishing 
substantial basis of fact from which 
issue tendered can be reasonably re- 
solved. 

Kan.—^Barr v. Builders, Inc., 296 P. 
2d 1106, 179 Kan. 617. 

94. Kan.—Kauffman v. Co-operative 
Refinery Ass'n of Coffesnrille, 226 
P.2d 129, 170 Kan. 326—Davis v. C 
F. Braun & Co., 223 P.2d 958, 170 
Kan. 177—Keltner v. Swisher) ;211 
P.2d 76, 168, Kan. 184—^Heal v.. JSee- 
ing Airplane Co., 167 P.2d 6^ ;461 
Kan. 322—^Everett y. Kansfff^ 
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court conflict with those made by the compensation 
authorities.®® The supreme court is concerned only 
with the fact findings of the district court and not 
with those made by the compensation commission- 
er.^® 

While the supreme court may not weigh the evi- 
dence,®^ the question of whether or not the findings 
of the lower court are supported by the evidence is 
one of law®® which will be detennined by the su¬ 
preme court®® The court will set aside a finding 
without support in the evidence.^ In determining 
whether the findings of the district court are sup¬ 
ported by the evidence, the supreme court will view 
the evidence in the light most favorable to the find¬ 


ings of the district court,* and will consider only the 
evidence which supports the findings.® 

In Maryland, as considered supra § 770, on appeal 
from the industrial coramission, the court is re- 
quired at the request of either party to submit the 
questions of fact to a jury, and the verdict of the 
jury is to be accorded the same effect on review as 
in other dvil actions,^ Where the lower court en- 
ters a judgment notwithstanding the verdict, the 
question for review is whether or not it was proper 
for the court to submit the question to the jury.® 
Where the appeal is from the refusal of the court to 
direct a verdict, the evidence in support of the ver¬ 
dict must be accepted as true.® It appears that 


er Co., 166 P.2cl 696, 160 Kan. 712 
—^Brown v. Olson Drllling Co., 124 
P.2<1 461, 165 Kan. 230—Smith v. 
Sonken-Gralamba Corp., 88 P.2d 
1114, 149 Kan. 693. 

71 C.J. p 1372 note 68. 

95. Kan.—Cook v. Harry Dobson 
Sheet Metal Works, 142 P.2d 709, 
157 Kan. 676. 


96. Kan,—Burns v. Topeka Penee 
Preetors, 254 P.2d 285, 174 Kan. 
136. 


97. Kan.—Wllbeck v. Graln Belt 
Transp. Co., 313 P.2d 725, 181 Eian. 
512—Shobe v. Tobin Const. Co., 
292 P.2d 729, 179 Kan. 43—Ganirel 
T. Cook Saw Mlll, 265 P.2d 863, 
176 Kan. 673—Bell v. A. D. Alli- 
son Drllllne Co.. 264 P,2d 1069, 176 
Kan. 441—^Bums v. Topeka Penee 
Preetors, 254 P.2d 286, 174 Kan. 
136—^Vocke v, Eagrle-Picher Co., 
216 P.2d 186, 168 Kan. 708—Con- 
ner v. M & Packing Co., 199 P. 
2d 458, 166 Kan. 98—^Rlehards v. 
J-M Service Corp.» 188 P.2d 989, 
164 Kan. 316—McMillin v. City of 
Salina» Water Dept, 184 P.2d 201, 
163 Kan, 676—Woodflll v. Liozier- 
Broderlek & Gordon, 149 P.2d 620, 
158 Kan. 763—^MeMillan v. Kansas 
Power & Ligkt Co., 139 P.2d 864, 
l&7£an.^t35. 


Osfigj&sil ffndlngg 

In conipensation proceedings bu- 
prexne court has no jurisdiction to 
make original flndings. 

Kan.—^Thorp v. Victory Cab Co., 240 
P,2d 128, 172 Kan. 384. 


96, ^ K:an.-T-Beaver v. Tammany In- 
. <tuatrlss, 304 P.2d 601, 180 Kan. 

440—Shobe v. Tobin Consh. Co., 
.'f292 P.2d 729, 179 Kan. 43--Peter- 


son V. Hili Packing Co., 290 P.2d 
822, 178 Kan. 697—cdble v. Wll- 
‘282 P.2d 426,'‘177 BAbL 748 
^Silykrd* , v. LidhhtanWd&ni^on 
211'P.2\d' 1^9; 4S68“Kkn. 

Clty-4>f'^Saliha, 
, W' P.arf *301.^’ -163 

Kan. 



Well Servlcing Co., 161 P.2d 688, 
169 Kan. 70—^Long v. Lozier-Brod- 
eriek & Gordon, 147 P.2d 705, 168 
I Kan. 400—Goss v. McJunkin Ply- 
Ing Service, 143 P.2d 669, 167 Kan. 
684—Cook V. Harry Dobson Sheet 
Metal Works, 142 P.2d 709, 157 
Kan. 676—^Holler v. W. S. Dlckey 
Clay Mfg. Co., 139 P.2d 846, 167 
Kan. 366. 148 A.L.R. 1131—Car- 
rlngton v. Brltlsh Am. Oil Produc- 
ing Co., 138 P.2d 468, 167 Kan. 101 
—^Woodring V. United Sash & Door 
Co.. 103 P.2d 837, 152 Kan. 413— 
Williams v. Cltles Service Gas Co.. 
99 P-2d 822, 161 Kan. 497—Gard- 
ner v. Ark Warehouse Co., 80 P.2d 
1066, 148 Kan. 190—Smith v. Cuda- 
hy Packing Co., 64 P.2d 682, 146 
Kan. 36. 

xmdlspTLted evidence 
Only where evidence in workmen^s 
compensation proceeding Is undis- 
puted is question one of law for ap¬ 
pellate review. 

Kan.—^Fitzwater v. Boeing Alrplane 
Co., 809 P.2d 681, 181 Kan. 168. I 


99. Kan.—Snedden v. Nlchols, 817 
P.2d 448, 181 Kan. 1062—Johnson 
V. Skelly OU Co., 812 P.2d 1076, 
181 Kan. 666—Pitzwater v. Boeing 
Alrplane Co., 809 P.2d. 631, 181 
Kan. 168—Barr v. Builders,, Inc., 
296 P.2d 1106, 179 .Kam 617—An- 
gleton V. Poster Const 

Co., 276, P.2d 825, 1T7 Kan. p4— 
Burns v. Topeka Penee Erectors, 
264 P,2d 285, 174 Kan. 136—Cook 
V. Harry Dobson Sheet’ Metal 
Works, 142 P.2d 709, 187 Kan. 676. 

EvULence snfOLoleat to nppozt flnjfU 
ing to obiLtxaiTy 

Kan.—Agu^lera v. C an<|, ^ ,Well 
Service, 289 P.2d 1062, 17$ T5An. 
646-nAmgleton v. PoB;ter W^psier 
Const Cp., 276 ^124 826 >;i 77/:^ 
, 18^3$^nflCxnfin v.,.<^-opera:^Te Jte- 
Colfeyvilli^ 22 R;p. 
2d 129, 170,Kfiyo. 825. . J , 

’ ’ ' . j I, V ^ • 



at-SKhk-i-Atiebwy ^. 'GiWto.iOcrtfct 
>m. i8i xseui iso— 


Pitzwater v. Boeing Alrplane Co., 
309 P.2d 681, 181 Kan. 168—Pink- 
ston V. Blce Motor Co., 803 P.2d 
197, 180 Kan. 296—^Barr v. Build- 
ers, Inc., 296 P.2d 1106, 179 Ksjl 
617—^Peterson v. Hili Packing Co., 
290 P.2d 822, 178 Kan. 697—Kober 
V. Beech Alrcraft Corp., 276 P.2d 
336, 177 Kan. 53—Silvers v. Wake- 
field, 270 P.2d 269, 176 Kan. 269— 
Andrews v. Bechtel Const Co., 267 
P.2d 469, 175 Kan. 885—Shue v. La 
I Gesse, 246 P.2d 966, 173 Kan. 809 
—^Rothman v. Globe Const Co., 
236 P.2d 981, 171 Kan. 572—Goss v. 
McJunkin Plying Service, 143 P.2d 
669, 157 Kan. 684—^Hudson v. Sali¬ 
na Country Club, 84 P.2d 864, 148 
Kan. 697. 

3. Ketn.—^Vocke v. Eagle-Ploher Co., 
216 P.2d 185, 168 Kan. 708—Con- 
ner v. M & M Packing Co., 199 P. 
2d 468, 166 Kan. 98—Bichards v, 
J-M Service Corp., 188 P.2d 939, 
164 Kan. 316—Walker v. Arrow 
Well Servlclng Co., 186 P.2d 104, 
168 Kaa Y76—Abbott v. Southwest 
Grain Co,, 176 P.2d 839, 162 Kan. 
815—Dane v. St Louls Smelting & 
Beflning Co., 168 P.2d 862, 166 Kan. 
496—Stanley v. United Iron Works 
Co., 160 P.2d 708, 160 Kan. 248— 
Hali V. Komfeld-Harper Well 
Servicing Co., 161 P.2d 688, 159 
Kan. io —Waltrlp v. Acme Pouhdry 

Mach. Co., 78 P.2d 898, 147 Kan. 
781. 

4. Md.—Great A.. P. Tea .Co. v. 

HiU, 95 A2d 84, 201 Md. 63—At¬ 
lantic B^ning Co. v. Porrester, 26 
A2d 667, 180 Md. 517, ir 

i, ild.-PetrelU v. Kimball ^pyier 
Co., 48 A3d 169, 186 Md. 604— 
Spbhcer v. Chesapeake Papex^oard 
90 ., 47 A2d 386, 186 Md. 622. 

SLt -Md.—Patapsoa & Baok Rlvers R. 
'€o.%v. Davls, 117 A2d 666, 268 Md. 

* V. Johnson, 74 A2d 7, 

' 196^Md. 587-'^6Bal^om O, P.. 

•i OOJ V. 64 A2d 132,192 Md. 

. »40^^ >6 t>AIi.It2d' 466H-J.!r ^KOvman 
^A^pe$ -iMbiii* Vi Ooillett 129 A. 886, 
i 159 . adjr. t . 1 * 
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where the lower court decides the case without a 
jury on the record of the proceedings before the 
commission, on a further appeal to the court of ap- 
peals, the court must weigh the evidence J By stipu- 
lation of the parties, the scope of review may be 
limited to the legal sufficiency of the evidence to 
sustain the claim.^ 

In Montana, where the lower court affirms the 
findings of the compensation authorities, the func- 
tion of the court on further appeal is limited to de- 
termining whether or not the findings are support- 
ed by substantial evidence.® Where the lower court, 
on receiving additional evidence makes findings con- 
trary to those made by the agency, it has been held 
that the reviewing court will itself determine where 
the preponderance of the evidence lies but it has 
also been held that the findings of the lower court, 
supported by the evidence, will not be disturbed 
without regard to whether the evidence is sufficient 
to support the contrary findings of the board.^^ It 
has also been stated that where the lower court re- 


views on the record before the commission or where 
the additional evidence received by the lower court 
is unimportant, the lower court will be reversed 
and the findings of the board reinstated unless the 
evidence clearly preponderates against the findings 
of the board but where substantial additional 
evidence is introduced in the lower court, its find¬ 
ings will not be reversed unless the evidence clearly 
preponderates against them.i® Where the facts 
are undisputed, the supreme court is free to make 
its own findings.14 Where all the evidence is in 
written fonn, the supreme court is in as good a 
position to determine the merits as the lower court 
or the compensation board.^® 

In Nebraska, where appeal is taken to the su¬ 
preme court from a judgment of the district court 
on an appeal from the compensation court, the su¬ 
preme court is required to consider the case de novo 
on the record below where the findings of fact are 
not conclusively supported by the evidence.^® How- 
ever, where the evidence is conflicting and cannot 


Bexnxurrer 

On appeal by employer, whose de- 
murrer prayer waa denled In com¬ 
pensation proceedinff, court of ap- 
peals was reauired to assume as 
true all natural and legrltimate Infer- 
ences from evidence In favor of 
claimant, and to resolve in favor of 
clalmant all conflicta in evidence. 
Md.—Great A. & P. Tea Co. v. HUI, 
95 A.2d 84, 201 Md. 630. 

7. Md.—^Rlce v, Revere Copper & 
Brass, 48 A.2d 166, 186 Md. 661. 

a Md.--Stancllfl v. H. B. Davls Co., 
117 A.2d 677, 208 Md. 191. 
Fresmnptions 

Court of appeals assumed truth 
of all evidence tendlng to sustain 
clalm and of ali inferencea fairly 
deducible from it, and did not weigh 
conflicting evidence to determine its 
comparative welght, but declded only 
whether there was any evidence le- 
gally sufficient to permit flnding 
sought by clalmant. 

Md.—Stancliff v. H. B. Davls Co., su¬ 
pra. 

a Mont.—Cartwright v. Industrial 
Acc. Pund, 147 P.2d 909, 115 Mont. 
596—^Nlgretto v. Indus. Acc. Fund, 
106 P.2d 178, 111 Mont 88—Woin 
V. Anaeonda Copper Mining Co., 
48 P.2d 663, 99 Mont 168—Ander- 
son V. Amalgamated Sugar Co., 87 
P.2d 552, 98 Mont 28. 

la Mont—^Best v. London Guaran- 
tee & Accident Co., 47 P.2d 656, 
100 Mont 82—Woin v. Anaeonda 
CoppOr Mining Co., 48 P.2d 668, 99 
Mont 168. 

71 C.J. p 13$8 notes 66, 67. 

UL Ment—Peit^a v. Industrial Aoe* 
BO., t.2i. 709, 


0’Nell V. Industrial Acc. Fund, 81 
P,2d 688, 107 Mont 176. 

12. Mont.—^Tweedle v. Industrial 
Acc. Bd., 53 P.2d 1145, 101 Mont 
256—^Blrdwell v. Three Forks 
Portland Cernent Co., 40 P.2d 48, 98 
Mont 488. 

la Mont—^Kustudia v. Industrial 
Acc. Bd.. 258 P.2d 966, 127 Mont 

115— Wieri v. Anaeonda Copper 
Min. Co., 166 P.2d 838, 116 Mont 
524—^Tweedie v. Industrial Acc. 
Bd., 53 P.2d 1145, 101 Mont 256. 

la Mont.—^Birdwell v. Three Forks 
Portland Cernent Co., 40 P.2d 43, 
98 Mont 483. 

15. Mont—^Keamey v. Industrial 
Accident Board, 1 P.2d 69, 90 Mont 
228. 

la Neb.—Miller v. Peterson, 85 N. 
W.2d 700, 166 Neb. 344—Bschen- 
brenner v. Bmployers Mut. Cas. 
Co„ 84 N.W.2d 169, 165 Neb. 32— 
Towner v. Western Contractlng 
Corp„, 82 N.W,2d 258, 164 Neb. 285 
—^MoCauley v, Harris, 82 N.W.2d 
30, 164 Neb. 216-fHaufe v. Ameri¬ 
can Smelting & Reflnlng Co., 79 N. 
W.2d 570, 168 Neb. 329—Fidelity & 
Cas. Co. of N. Y. V, Kennard, 76 N. 
W.2d 558, 162 Neb. 220—^Feagins v. 
Carver, 76 N.W.2d 879, 162 Neb. 

116— Jones v. Tankee Hili Brick 

Mfg. Co., 78 N.W.2d 394, 161 Neb. 
404—Peek v. Ayers Auto Supply, 
71 N.W.2d 204, 160 Neb. 658—Mur- 
ray v. National Gypsum Co., 70 N. 
W.2d 894, 160 Neb. 463—Knudsen 
v. MpNeely. 66 N.W.2d 412, 169 
Neb, .227--fCole v. Cushman Motor 
“Warfe 65.I<;W,24 880, 159 Neb^ 97 
•r-jC&tfea v, 'Cudahy Pick^d^ Cb.r 
64 459. 168 Nei; 



jeski V. Beem, 60 N.W.2d 661, 157 
Neb. 686—Dieta v. State, 69 N.W. 
2d 687, 157 Neb. 324—MUler v. 
Livestock Buying Co., 58 N.W.2d 
696, 167 Neb. 61—Gllbert v. Metro¬ 
politan Utilities Dist of Omaha, 
67 N.W.2d 770, 166 Neb. 750— 
Schneider v. Village of Shlckley, 
67 N.W.2d 627, 166 Neb. 683—An- 
derson v. Bituminous Cas. Co., 
62 N.W.2d 814, 165 Neb. 690— 
Shamburg v. Shamburg, 45 N.W.2d 
446, 168 Neb. 495—Peek v. Ayres 
Auto Supply, 44 N.W.2d 321, 163 
Neb. 289—^Tucker v. Paxton & Gal- 
lagher Co., 43 N.W.2d 622, 163 Neb. 
1—Miller v. Schlereth. 42 N.W.2d 
865, 152 Neb. 805—Solheim v. 

Hastings Housing Co., 87 N.W.2d 
212, 151 Neb. 264—Heider v. 

Stoughton, 86 N.W.2d 814, 160 Neb. 
741—Ratay v. Wylie, 22 N.W.2d 
622, 147 Neb. 201—^Hassmann v. 
City of Bloomfleld, 20 N.W.2d-692, 
146 Neb. 608—^Zanski v. Tellow 
Cab & Baggage Co., 9 N.W.2d 802, 
143 Neb. 840—^Brown v. City of 
Omaha, 4 N.W.2d 664, 141 Neb. 
687—^Kucera v. Village of Prague, 
8 N.W.2d 201, 141 Neb. 180— 

Schmidt V. City of Lincoln, 290 N. 
W. 260, 137 Neb. 646—City of Lin¬ 
coln V. Jcardan, 270 N.W. 608, 131 
Neb. 879—^Metropolitan Dining 
Room V. Jensen, 264 N.W. 405, 126 
Neb. 766. 

71 C.J. p 1393 notes 74, 75, p 1869 
note 91. 

Euulty addoiL 

A workmen's compensation case is 
a civil action, equi tabi e in (diarac- 
ter, and so triable by supreme oourt 
on appeak 

Neb:-HPeek v. Ayras .AuW. 

»87,, 156 " 
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be reconciled, the supreme court will consider the 
f act that the lower court observed the witnesses and 
gave credence to the testimony of some witnesses 
rather than the contradictory testimony of others 
and findings of fact supported by sufficient evi- 
dence or based on substantially conflicting evidence 
will not be reversed unless clearly wrong.^s 

In New Jersey, on appeal from the county court 
in a compensation case, the superior court is em- 
powered to review the facts and make independent 
findings thereon.1^ However, this power is per- 
missive and appellant is not entitled to its exercise 
as a matter of right,^® and the power will not be 
exercised unless it is ciear that the determination 
of the county court is wrong^i and that the ends of 
justice require the exercise of the power .^2 
power is to be exercised sparingly^^ and not simply 
on the ground that the findings of the county court 
are in conflict with those made by the compensa¬ 


tion authorities,^^ although such conflict is a factor 
inducing the exercise of the power.^^ The power 
of the superior court to make independent findings 
of fact may be exercised even where the finditis 
made by the county court are in accord with those 
of the compensation authorities.^® Where the coun¬ 
ty court reversed the compensation authorities on a 
matter not raised on the appeal, the superior court 
has exercised its power to make independent find¬ 
ings of fact.27 Similarly, the superior court has 
exercised such power where the county court 
failed to make findings.^® 

The findings of fact by the county court are en¬ 
titled to great weight.^® It is the findings of the 
cotmty court, rather than those of the compensa¬ 
tion authorities, that are to be given determinative 
weight,®® and where the findings of the county 
court are supported by sufficient evidence, they 
normally will not be disturbed®^ unless the court is 


17. Neb.—Cole v. Cusbman Motor 
Works, 65 N.W.2d 330, 169 Neb. 97 
—Chlles V. CudaJby Packlng Co., 
64 N.W.2d 459, 168 Neb. 718—Kra- 
jeski V. Beein. 60 N.W.2d 661, 167 
Neb. 686 —Dletz v. State, 69 N.W. 
2d 687, 157 Neb. 824—Rahfeldt v. 
Swanson, 62 N.W.2d 261, 166 Neb. 
482—^Beam v. Goodyear Tire & 
Rubber Co., 43 N.W.2d 298, 162 
Neb. 668 —^Meester v. Schultz, 38 N. 
W.2d 789, 161 Neb. 614—Sporcic v. 
Swift & Co., 30 N.W.2d 891, 149 
Neb. 246, modifled on other 
grounds 81 N.W.2d 404, 149 Neb. 
489—Ames v. Sanitary Dlst. No. 1 
of Lanccuster County, 2 N.W.2d 680, 
140 Neb. 879—Sbarra v. Middle 
States Creamerles, 2 N.W.2d 26, 
140 Neb. 813—City of Omaha v. 
Casaubon, 294 N.W. 889, 188 Neb. 
608—Donker v. Central West Pub¬ 
lic Service Co., 280 N.W. 168, 184 
Neb. 892—Cunningham v. Armour 
& Co., 276 N.W. 893, 138 Neb. 698 
—^Hudson V. City of Lincoln, 258 
N.W. 898, 128 Neb. 202-^ruka v. 
McDonald, 257 N.W. 282, 127 Neb. 
780—Great Western Sugar Co. v. 
Hewitt. 267 N.W. 61, 127 Neb. 790 
—Sherman v. Great Western Sug¬ 
ar Co., 266 N.W. 772, 127 Neb. 606. 

18. Neb.—^Lange v. Department of 
Boads and Irrigation, 8 N.W.2d 
194, 141 Neb. 167—Schirmer v. Ce¬ 
dar County Farmers Tei. Co., 296 
N.W. 875, 189 Neb. 182—City of 
Fremont y. Lea, 218 N.W. 820, 116 
Neb. 666 . 

19. N.J.—^Eodriguez v. Mlchael A. 
Scatuorchio, Inc., 126 A.2d 378, 42 
N.J.Super. 841—Van Note v. 
Combs, 96 A.2d 12, 24 N.J.Super. 
629—Lilly V. Todd, 88 A.2d 21, 16 
N.J. Super. 1—Donofrio v. Haag 
Bros., 77 A..2d 42, 10 N.J.Super. 268. 

20. N.J.—Folsom V. Magna Mfg. 


Co., 82 A..2d 434, 14 N.J.Super. 363 
—Donofrio v. Haag Bros., 77 A.2d 
42, 10 N.J.Super. 268. 

21 . N.J.—^Robinson v. Federal Tei. 
& Radio Corp., 180 A.2d 386, 44 N. 
J.Super. 294—^Reynolds v. General 
Motors Corp. (Hyatt Bearings Di- 
Vision), 123 A.2d 666 , 40 N.J.Super. 
484—Seiler v. Robinson, 96 A.2d 
158, 24 N.J.Super. 659, afflrmed 99 
A.2d 422, 13 N.J. 807—Trusky v. 
Ford Motor Co., Llncoln-Mercury 
Division, 88 A.2d 236, 19 N.J.Su¬ 
per. 100—^McGowan v. Peter Doel- 
ger Brewing Co., 77 A.2d 46, 10 N. 
J.Super. 276—Galloway v. Ford 
Motor Co., 71 A.2d 667, 7 N.J.Su¬ 
per. 18, afflrmed 76 A.2d 866 , 6 N.J. 
396. 

22 . N.J.—^Blcciardi v. Marcalus 

Mfg. Co., 186 A.2d 839, 47 N.J.Su- 
per. 90—^Mewes v. Union Bldg. & 
Const. Co.. 181 A.2d 661, 46 N.J.Su¬ 
per. 88 —^Augustin v. Bank Bldg. & 
Fquipment Corp., 180 A.2d 70, 44 
N.J.Super. 242—^Hagerman v. Lew- 
is Lumber Co., 98 A.2d 682, 24 N. 
J.Super. 120, afflrmed 99 A.2d 613, 
18 N.J. 815—^Folsom v. Magna Mfg. 
Co., 82 A.2d 434, 14 N.J.Super. 368 
—Gaeta v. Scott Paper Co., 81 A. 
2d 808, 14 N.J.Super. 261—Gagliano 
V. Botany Worsted Mills, 80 A.2d 
126, 13 N.J.Super. 1—Donofrio v. 
Haag Bros., 77 A.2d 42, 10 N.J.Su¬ 
per. 258—McGranahan v. General 
Motors Corp., Linden Division, 73 
A.2d 608, 8 N.J.Super. 148. 

23. N.J.—^Vandenberg v. John De 
Ruyper & Son, 69 A.2d 681, 6 N.J. 
Super. 440. 

24. N.J.—^Lipscombe V. Lolzeaux 
Lumber to., 79 A2d 488, 12 N.J. 
Super. 278—Galloway v. Ford Mo¬ 
tor tb.; tl A.2d 667, 7 N.J.Super. 
18, aflirlned 75 A.2d 866 , 6 N.J. 896 

90 


—ITandenberg v. John De Kuyper 
& Son, 69 A.2d 581, 5 N.J.Super. 
440. 

25. N.J.—Carpenter v. Calco Chemi¬ 
cal Division of American Cyana^ 
mid Co. of Bound Brook, 66 A.2d 
177, 4 N.J.Super. 63. 

28. N.J.—Condon v. Smlth, 117 A. 
2d 272, 87 N.J.Super. 820, afflrmed 
120 A.2d 460, 20 N.J. 667. 

27. N.J.—Gaeta v. Scott Paper Co.^ 
81 A.2d 808, 14 N.J.Super. 261. 

28. N.J.—^Zaklukiewicz v. Western 
Blec. Co., 84 A.2d 468, 16 N.J.Su¬ 
per. 189. 

29. N.J.—^Ricciardl v. Marcalus- 
Mfg. Co., 136 A.2d 889, 47 N.J.Su¬ 
per. 90—^Martin v. SnuUys Steak 
House, 184 A.2d 789, 46 N.J.Super. 
426—Augustin v. Bank Bldg. & 
JBoiuipment Corp., 130 A.2d 70, 44 N. 
J.Super. 242—^Nolan v. Pabsco- 
Corp., 126 A.2d 903, 42 NJ.Super. 
129—^Runk v. Rickenbacher 
Transp. Co., 106 A.2d 664, 31 N.J. 
Super. 860. 

30. N.J.—Bialko v. H. Baker Milk 
Co., 118 A.2d 412, 38 N.J.Super. 169 
—Giambattesta v. Thomas A. Edi¬ 
son, Inc., 107 A.2d 801, 82 N.J.Su¬ 
per. 103—0'Reilly v. Roberto 
Homes, 107 A.2d 9, 31 N.J.Super. 
387—Gagliano v. Botany Worsted 
Mills, 80 A2d 126, 13 N.J.Super. 1 
—^Lipscombe v. Loizeaux Lumber 
Co., 79 A.2d 488, 12 N.J.Super. 276 
—^Donofrio v. Haag Bros., 77 A.2d 
42, 10 N.J.Super. 268. 

31. N.J.—Walsh V. Kotler, 184 A.2d 
468, 46 NJ.Super. 206—Giambat- 
tista V. Thomas A. Edison, Inc., 
107 A.2d 801, 32 N.J.Super. 103— 
Gaeta v. Scott Paper Co., 81 A.2d 
808, 14 N.j.Super. 261—Donofrio v. 
Haag Bros., 77 A.2d 42, 10 N.J.Su- 
per. 268. 
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well satisfied that the findings arc mistaken.52 

Particular weight is given to the fact findings of 
the county court where they agree with those made 
hy the compensation authorities.®^ The power to 
make independent findings of fact is not normally 
•exercised where the county court afl&rmed the find¬ 
ings of the compensation authorities,^^ and where 
such findings are supported by sufiBcient evidence, 
they will not be disturbed,^^ particularly where the 
evidence presents a question of credibility;36 but 
the court will reverse a finding not supported by 
■suflScient evidence.^^ 

Where the question is one of law, the agree- 


ment of the compensation tribimal and the county 
court is of persuasive but not determinative weight 
in the superior court.®8 

On further appeal, the supreme court will not 
weigh the evidence and the judgment of the su¬ 
perior court is conclusive where a question of fact 
or the inference to be drawn from the facts is pre- 
sented by the proofs.^® 

Under the prior constitutional provisions govem- 
ing the courts, on certiorari from a judgment .of the 
court of common pleas reviewing a determination 
by the compensation authorities, the supreme court 
was required to make an independent determination 
of the law and the facts,even when the compen- 


JCaoli welgbt 

Superior court should accord much 
weigrht to findingr of fact of county 
court and should not disturb it un- 
less well satisfied that findingr is a 
mlstaken one, even thougrli county 
court did not hear witnesses, but de- 
termined case from a readingr of 
«ame evidence as that before su> 
perior court. 

N.J.—Vandenberg v. John De Kuyper 
& Son. 69 A.2d 681, 5 N.J.Super. 
440. 

30» N.J.—Green v. De Furia, 112 A. 
2d 747, 34 N.J.Super. 621, reveraed 
on other grounds 116 A.2d 19, 19 N. 
J. 290. 

33. N.J.—Nolan v. Pabsco Corp., 
125 A.2d 903, 42 N.J.Super. 129— 
Arrington v. Goldsteln, 92 A.2d 
630, 23 N.J.Super. 103—^Trusky v. 
Ford Motor Co., Lincoln-Mercury 
Divislon, 88 A.2d 235, 19 N.J.Super. 
100—Jensen v. Wilhelms Const. 
Co., 87 A.2d 366, 18 N.J.Super. 872 
—Becker v. TJxfion City, 85 A.2d 
639, 17 NJ.Super. 212. 

94. N.J.—Abellt V. General Motors 
Corp., 135 A.2d 14, 46 N.J.Super. 
475 —Snoden v. Borough of Watch- 
«ung, 101 A.2d 683, 29 N.J.Super. 
-41, aiOrmed 104 A.2d 841, 15 N.J. 
“ 376 —Ginter v. Westinghouse Elee. 

Mfg. Corp., Lamp Division, 78 
A.2d 403, 11 N.J.Super. 338—Coro¬ 
nato V. Public Service Coordinated 
Transport, 66 A.2d 196, 4 N.J.Su¬ 
per. 1. 

95. NJ.—^Hagerman v. Lewis Dum- 
ber Co., 93 A.2d 632, 24 N.J.Super. 
120, afflrmed 99 A.2d 518, 13 N.J. 
315—Chapman v. Atlantic Transp. 
Co., 91 A.2d 602, 21 NJ.Super. 689 
—Becker v. Union City, 85 A.2d 639, 
17 NJ.Super. 212—Giacchi v. Kich- 
mond Bros. Co., 78 A.2d 109, 11 NJT. 
Super. 76, opinlon adhered to 79 A. 
2d 488, 12 NJ.Super. 808—Glr4si 
V. B, I. DuPont de Nemours & Cb., 
71 A.2d 726, 7 N.J.Super. 41—Mdr- 
gan V. Ltetwenske, 69 A.2d 889, 6 
NJ.Super. 67—Calabria v. Liberty 
Mut Ins. Oo., 68. A.2d 283, 4 NJ. 


Super. 528, afilrmed 71 A.2d 550, 4 
NJ. 64—Coronato v. Public Service 
Coordinated Transport, 66 A.2d 196, 
4 N.J.Super. 1. 

38. N.J.—Kuperstein v. Gude & Cole 
Corp., 72 A.2d 531, 7 NJ.Super. 200. 

87. N.J.—^Nolan v. Pabsco Corp., 126 
A.2d 903, 42 NJ.Super. 129—Ma- 
honey v. Nitro Form Co-, 114 A.2d 
863, 36 NJ.Super. 116, reversed on 
other ground 120 A.2d 464, 20 N.J. 
499 —Giacchi v. Richmond Bros. 
Co., 78 A.2d 109, 11 N.J.Super. 76, 
opinion adhered to 79 A.2d 488, 12 
NJ.Super. 308. 

Palpably erxoneoiui 

To warrant reversal of concordant 
factual determlnations of workmen^s 
compensation division and county 
court in a workmen's compensation 
case, it must appear that findings are 
palpably erroneous and so plainly un- 
justlfled by evidence that Interests of 
justlce necessitate their nullificatlon. 
NJ.—^Duncan v. T. I. McConnack 
Trucklng Co., 128 A.2d 722, 48 N.J. 
Super. 362. 

3& NJ.—Buerkle v. United Parcel 
Service, 98 A.2d 327, 26 NJ.Super. 
404. 

Where there was no faotual dispute 

in workmen*s compensation proceed- 
ing, appellate division of superior 
court was not bound by "two court 
rule” providlng that where two in¬ 
dependent and distinet trlbunals, 
such as division of workmen’8 com¬ 
pensation and county court have 
reached same conclusion on an issue 
of fact, conclusion so reached should 
not lightly be disturbed by reviewing 
court 

NJ.—Condon v. Smlth, 117 A.2d 272, 
37 N.J.Super. 320, afdrmed 120 A.2d 
460, 20 NJ. 667. 

Dlsmlssal of claim as matter of law 
On appeal from dismissal of actlon 
in county court for workmen^s com¬ 
pensation on basis of determination 
that as matter of law, claim was 
not actlonable, every reajsonable in- 
ferei^e from proof had to be resolved 
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in favor of prhna facie compensa- 
billty. 

NJ.—Augelli V. Rolans Credit Cloth- 
ing Store, 109 A.2d 439, 33 NJ. 
Super. 146. 

39. NJ.—Jochlm v. Montrose Chem¬ 
ical Co., 68 A.2d 628, 8 N.J. 6— 
Grant v. Grant Caaket Co., 65 A.2d 
620, 2 NJ. 16. 

40. NJ.—Calabria v. Liberty Mut 
Ins. Co., 71 A.2d 660, 4 NJ. 64— 
Jochlm V. Montrose Chemical Co., 
68 A.2d 628, 3 NJ. 6--Grant v. 
Grant Casket Co., 66 A.2d 520, 2 
N.J. 16. 

Palpable error 

Where two lower courts consldered 
facts in a proceeding for workmen’s 
compensation and reached concurrent 
findings, supreme court would not 
make a new and independent finding 
unless error in concurrent findings 
was so palpable that a new finding 
by it was necessary to Insure essen- 
tial Justica 

NJ.—^Pfahler v. Bclipse Pioneer Di¬ 
vision of Bendiz Aviation Corp., 
122 A.2d 644, 21 N.J. 486. 

41. NJ.—Moses V. Federal Shlp- 
buUdlng & Dry Dock Co., 61 A.2d 
44, 187 NJ.Law 568—Wall v. F. 
Ferguson & Sonj 61 A.2d 7, 137 N. 
J.Law 641—^Bodnar v. Florence 
Pipe Foundry & Mach. Co., 64 A. 
2d 234, 136 N.J.Law 16, afilrmed 59 
A.2d 247, 137 NJ.Law 205—Lag- 
man v. Wna Spencer & Son Corp., 
52 A.2d 144, 136 N.J.Law 379— 
Lohndorf v. Peper Bros. Palnt Co., 
52 A.2d 61, 135 N.J.Law 362—Pa¬ 
cifico V. Carpenter Steel Co., 50 A- 
2d 894, 135 N.J.Law 204—Grum- 
misch V. Barney Const Co.. 49 A.2d 
488, 134 NJ.Law 678, afflrmed 61 A. 
2d 610, 1 N.J. 80—^Thackston v. 
Lansdell Co., 49 A.2d 140, 134 N.J. 
Law 620—Csont v. Standard 
Brands, 48 A.2d 67^, 134 N.J.Law 
396—^Breheny v. Essex County, 45 
A.2d 700, 134 N.J.Law 129—Owens 
v. Bennett Air Service. 45 A.2d 320, 
133 N.J.Law 540, afilrmed 51 A.2d 
111, 136 N.J.Law 467—Gilfs y. W. 
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sation authorities and the lower court were in accord 
in their findings.^2 However, in such case, the 
findings of fact below were not lightly disturbed^® 
where there was evidence to support them^^ or 
where the evidence was in conflict.*^® The court 
might reach a factual resuit contrary to tliat reached 
in either the lower court or the compensation bu- 


reau.'^* The court would intervene more freelj 
where the lower court and the compensation author¬ 
ities had disagreed as to the facts.^*^ 

On appeal from the supreme court to the court of 
errors and appeals, the evidence was not weighed^* 
and the court would not reverse if there was evi¬ 
dence to support the finding of the supreme court^® 


12. Beverage C!orp., 43 A.2d 286, 188 
N.J.Law 137, afflrmed 46 A.2d 728, 
134'N.J.L,aw 234—D. Kaltman & Co. 
▼. Itzkowltz, 43 A.2d 284, 138 N.J. 
Law 191—▼. Kalman, 42 A. 
2d 809, 133 N.J.Iiaw 113—Micieli 
V. Brie R. Co., 33 A.2d 686, 130 N.J. 
Law 448, affirmed 87 A.2d 123, 131 
N.J.Liaw 427—Colarusso v. Bahto, 
27 A.2d 210, 128 N.J.Law 687— 
Pierce v. Jersey Cent. Power & 
Lifirht Co., 21 A.2d 311, 127 N.J.Law 
71—^Rotino V. J. P. Scanlon, Inc., 10 
A.2d 777, 126 N.J.Law 419—McCad- 
den V. West Bnd BldiT. & Loan 
Ass*il, 17 A.2d 66, 126 N.J.Law 1. 
afflrmed 21 A.2d 737, 127 N.J.Law 
245—Stetser v. American Stores 
Co., 11 A.2d 51, 124 NJ.Law 228— 
Beerman v. Public Service Coordl- 
nated Transport, 9 A.2d 690, 123 
N,J.Law 479—^Bollinger v. Waga- 
raw Bldg. Supply Co., 6 A.2d 396, 
122 N.J.Law 612—Gilbert v. Gllbert 
Macb. Works, 6 A.2d 213, 122 N.J. 
Law 538—Grotsky v. Charles Grot- 
sky Ina, 8 A.2d 149, 121 N.J.Law 
461, afflrmed 12 A.2d 866, 124 N.J. 
Law 572—Berman v. Levensteln, 1 
A-2d 882, 121 N.J.Law 139—Harri- 
Bon V. GarUtti, 19T A. 877, 120 N.J. 
Law 64—Anderson v. Federal Ship- 
building & Dry Bock Co., 191 A. 
455, 118 N.J.Law 66. 

42- N.J.—McCrae v. Bastern Air- 
craft, Trenton Division, General 
Motors Corp., 69 A.2d 876, 187 N.J. 
Law 244—^Fischbeln v. Real Estate 
Management, 37 A.2d 199, 131 N.J. 
Law 496, afflrmed 40 A.2d 649, 132 
N.J.Law 418—American Cyanamld 
Co. V. Bortds, 36 A.2d 894, 181 N.J. 
Liaw 339, afflrmed 40 A.2d 545, 132 
N.J.Law 327—^Rels v. Breeze Corpo- 
rations, 28 A2d 804, 129 N.J.Law 
138—Grotsky v. Charles Grotsky, 
Inc., 3 A.2d 149, 121 N.J.I^w 461, 
afflrmed 12 A2d 856, 124 N.J.Law 
672—^De Santis v. Tumer ConsL 
Co., 1 A.2d 202, 120 N.J.Law 690— 
Anderson v. Pederal Shipbuilding 
& Dry Dock Co., 191 A. 465. 118 
. N.J.Law 66. 

Patton V. American 011 Co., 181 
A. 651,13 N.J.Misc. 825. 

OotuuAt Jndgxnent 

Supreme Court, on certiorari to re- 
vlew order afflrmlng bureau*s order 
consent of daimant^s attomey, 
should not examine proofs and welgh 
'4r^dence. 

N.J.—Federovitch v, Pantasote 


Leather Co., 9 A.2d 799, 123 N.J. 
Law 510. 

43. N.J.—Grummisch v. Bamey 

Const Co., 61 A2d 610, 1 NJ. 80. 

Chatham v. Public Service Elee. 
& Gas Co., 61 A2d 211, 137 N.J.Law 
679—Stewart v. Wright Aeronauti- 
cal Corp., 66 A2d 880, 186 NJ.Law 
460—^Pacifico v. Carpenter Steel 
Co., 60 A.2d 894, 135 N.J.Law 204— 
Wright V. Westinghouse Elee, & 
Mfg. Co.. 49 A.2d 602, 134 N.J.Law 
681, afflrmed 62 A2d 637, 136 N.J. 
Law 460—Capuano v. Wright Aero- 
nautical Corp.. 47 A2d 891, 134 N.J. 
lAW 339—^Truex v. Fulton Comice 
& Skyllght Work, 47 A.2d 686, 184 
N.J.Law 310—^Roma v. Associated 
Transport, 47 A2d 337, 134 N.J.Law 
279—^Prawatclike v. Sheffleld Farms 
Co.. 46 A.2d 68. 134 N.J.Law 92— 
McGhee v. Raritan. Copper Works, 
44 A.2d 888, 183 N.J.Law 876— 
Koeppel V, Irvlngton Window 
Cleanlng Co., 44 A2d 209, 133 N.J. 
Law 303—^Martin v. Hasbrouck 
Helghts Bldg. Loan & Sav. Ass^n, 
41 A.2d 898, 132 N.J.Law 669— 
Glanton v. Shafto, 41 A2d 200, 132 
N.J.Law 474, afflrmed 44 A2d 104, 
133 N.J.Law 284—^American Cyan¬ 
amld Co. V. Bortos, 86 A.2d 394, 

131 N.J.Law 839, afflrmed 40 A.2d 
646, 132 N.J.IAW 827—Swlft & Co. 
V. Von Volkum, 34 A2d 897, 131 
N.J.Law 83, afflrmed 40 A.2d 672, 

132 N.J.Law 844—Davies v. Onyx 
Oil & Resin Co., 33 A.2d 357, 130 
N.J.Law 881—^Reis v. Breeze Cdr- 
porations, 28 A2d 304, 129 N.J.Law 
138—^Hentz v. Janssen Dalry Corp., 
6 A2d 409, 122 N.XLaw 494—De 
Santis v. Tumer Const. Co., 1 A2d 
202, 120 N.J.Law 690—Anderson ,v. 
Federal Shipbuilding & Dry Dock 
Co., 191 A. 466. 118 N.J.Law 66. 

Salomone v. Ansetta, 194 A. 798, 
16 N.J.Misc. 96—^Patton v. Ameri¬ 
can on Co., 181 A. 661, 13 N.XMisc. 
826—Funarl v. Standard Sanitary 
Mfg. Co., 177 A, 431, 13 N.XMlsc. 
226r afflrmed, 181 A. 44, 116 N.J. 
Law 606—^Yoma Kenzl Toshida v. 
Nichols, 170 A. 824, 12 N.XMisc. 
197. 

Fersuaslve olrotunstanoe 
A^oiigh workmen's oompoosatlon 
law cksts on supreme court duty of 
appraislng evidence and maklng inde- 
pendent fihdingB of fact, cbnohrrence 
of tribunals belbw in fftctual oondu- 
sion is a persuaslve ^rOumstanca 
especiaUy where ope of them had ad- 


vantage of personal observation of 

witnesses and their demeanor and 

manner of testifying. 

N.J.—Schmidt v. Atlantic Reflnlng 
Co., 38 A.2d 889. 132 N.J.Law 196, 
afflrmed 42 A.2d 201, 133 N.J.Law 
89. 

44. N.J.—^Brlghton v. Borough of 
Rumson, 60 A.2d 485, 186 N.J.Law 
81—^Delanoy v. New Jersey Dairy 
Laboratories, 83 A.2d 848, 130 N.J. 
Law 407. 

45. N.J.—^Voight V. McEwan Bros., 
179 A. 860, 13 N.J.M1SC. 687, afflrm¬ 
ed 182 A. 863, 116 N.J.Law 218. 

46. N.J.—^Rubeo v. Arthur McMul- 
len Co., 189 A. 662, 117 N.J.Law 
674, conformed to 193 A. 797, 118 
N.J.Law 630, afflrmed 198 A. 843, 
120 N.J.Law 182. 

47. N.J.—^Reis v. Breeze Corpora- 
tlons, 28 A.2d 304, 129 N.J.Law 138 
—^Anderson v. Federal Shipbuild¬ 
ing & Dry Dock Co., 191 A. 466, 118 
N.J.Law 66. 

48. N.J.—Owens v. Bennett Air 
Service, 61 A.2d 111, 136 N.J.Law 
467—Carr v. Federal Shipbuilding 
& Drydock Co., 60 A.2d 657, 136 N. 
J.Law 148—Sllberman v. Nation¬ 
al Bgg & Product Co., 39 A.2d 94, 
132 N.J.Law 143—Cohen v. Kafer, 
86 A.2d 421, 131 N.J.Law 328— 
Pllkington V. State Hlghway De¬ 
partment, 16 A,2d 636, 126 N.J.Law 
444—^Fountain v, Booth & Flinn, 6 
A.2d 741, 122 N.J.Law 427—Berman 
V. Levensteln, 1 A.2d 382, 121 N.J. 
Law 189. 

48. N.J.—Temple v. Storch Tmck- 
Ing Co„ 68 A.2d 828, 3 N.J. 42— 
Bilyou V. George B. Brewster & 
Son, 68 A.2d 680, 8 N.J. 8. 

N.J.—Cappadonna v. Passaio Motors, 
61 A.2d 282, 187 N.J.Law 661— 
Cancello v. Federal Shipbuilding & 
Dry Dock Co., 61 A.2d 46. 137 N.J, 
Law 646—Llnk v. Eastem Air- 
craft, Linden Division, General Mo¬ 
tors Corp., 67 A.2d 8, 136 N.J.Law 
640—^Enapp v, C. P. Mueller & Co., 
54 A.2d 777, 136 N.XIaw 186—Fus¬ 
co V. Cambiidge Plece Dyeing 
Corp., 60 A.2d 870, 136 N.J.Iiaw 160 
—Carr v. Federal Shipbuilding & 
Drydock Co., 60 A.2d 667, 185 N.J. 
Law 148—American Cyanamld Co. 
V. Bortos, 40 A.2d 646, 132 N.J.Iaw 
' 327-^Pennsylvanla Mfrs. Cas. Ins. 
Co. V. Solzmeibeck, 35-A.2d 719, 121 
N.J.£iaW 169—Wadge v. Crestwood 
Aeres, 29 Ai2d 896, 129 N,J.Law 
400—^Molziav v. American Smelting 
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or if the evidence is in conflict;®® but the court 
would examine the evidence to determine whether 
or not it raised a question of fact,5i and would re¬ 
verse a judgment not sustained by competent evi- 

dence.®2 

In North Dakota, on appeal to the supreme court 
from the judgment of the district court on review 
of a determination by the compensation authorities, 
the supreme court determines the case de novo.58 

In Ohio, under a provision authorizing a jury trial 
on the record before the compensation authorities 
as to jurisdictional matters, on a further appeal to 
the court of appeals, that court will not weigh the 
evidence,54 and will construe the evidence most 


favorably to the judgment appealed from.55 The 
verdict of the jury or of the court sitting as the 
trier of the facts is given the same effect as in other 
civil actions,55 and the verdict or finding of the 
lower court will be reversed where it is contrary to 
the conclusion that reasonable men would reach.57 

In Rhode Islmd prior to the amendment of the 
statute to provide for an appeal from the compen¬ 
sation authorities directly to the supreme court, it 
was provided that the superior court could deter¬ 
mine the case de novo on appeal from the com¬ 
pensation authorities, and that the findings of the 
superior court, if supported by legal evidence, were 
binding on the supreme court in the absence o£ 
fraud.55 The supreme court could not consider the 


& Refining Co., 24 A.2d 892« 128 N. 
J.Law 11—Rotino v. J. P. Scanlon, 
Inc.« 19 A.2d 777, 126 N.J.Law 419 
—^Pilklngton v. State Hlghway De¬ 
partment, 16 A.2d 686, 125 N.J.Law 
444—Alexander v. Cunnlngham 
Rooflng Co.. 15 A.2d 612, 126 N.J. 
Law 277—General Oable Corp. v. 
Levins, 11 A.2d 61. 124 N.J.Liaw 
223—^Foimtaln v. Booth & Plinn, 6 
A.2d 741, 122 N.J.Law 427—Cirlllo 
V. United Bnglneers & Construc¬ 
tore, 8 A.2d 696, 121 K.J.Law 611 
—^Rubeo V. Artbur McMullen Co., 
198 A. 843, 120 N.J.Law 182—Ber- 
Unger v. Medal Silk Co., 174 A. 558, 
118 K.XLaw 476. 

50. KJ.—Cancello v. Federal Ship- 
bulldlng & Dry Dock Co., 61 A.2d 
46, 137 N.J.Liaw 646—^Dorion v. 
Federal Shipbullding & Dry-Dock 
Co., 69 A.2d 9, 137 N.J.Law 186— 
Van Ness v, Borough of Haledon, 
66 A.2d 888, 136 N.J.Law 623— 
Westlnghouse Blec. & Mfg. Co. v. 
Wright, 52 A.2d 687, 186 N.J.Law 
460—Wehrle v. Sherwin-Williams 
Co., 46 A.2d 777, 184 N.J.Law 233 
—Glanton v, Shafto, 44 A,2d 104, 
133 N.J.Law 284—Mixon v. Kal- 
man, 42 A.2d 809, 183 N.J.Law 118 
—^Kovalchuck v. Slmpson & Brown, 
189 A. 89, 117 N.J.Law 400—Voight 
V. HcBwan Bros., 182 A. 868, 116 N. 
J.Law 218—^Lebits v. General Cable 
Corporation, 170 A. 612, 112 N.J. 
Law 881. 

61. N.J.—^Berman v. Levenstein, 1 
A.2d 382, 121 N.J.Law 189. 

52. N.J.—^Link v. Bastem Alrcraft, 
Linden Divisloh, General Motors 
Corp., 57 A.2d 8, 196 N.J.Law 640— 
Fusco V. Cambridge Piece Dyelng 
Corp., 60 A.2d 870, 186 N.J.Law 160 
—Cirilio V. United Bngrtneers & 
Constructors, 8 A.2d 696, 121 N.J. 
Law 63.L . . 

63. KP,—Gtini< 5 ksoh V. North J)a- 

^ kpta, S^orksa^»s tCpa^pehsation Bu-* 

. 3Fiaja.^|3/3Sr.W.;?d SS^Be^rdy v. 

' Se^ 2^ N.W.2a tu,'is NJX* 877J 


TTnder prior statute, court could 

not consider case de novo. 

N.D.—Gotchy v. North Dakota Work- 
men*s Compensation Bureau, 194 
N.W. 663, 49 N.D. 916. 

54. Ohlo.—^McKlbben v. Stuhlbarg, 
68 N.B.2d 810, 77 Ohio App. 640. 

65. Ohio.—^Huston v. Industria! 
Commission of Ohio, 85 N.B.2d 531, 
87 Ohio App. 83—^McKibben v. 
Stuhlbarg, 68 N.B.2d 810, 77 Ohio 
App. 540. 

56. Ohio.—Black v. Camegie-Illinois 
Steel Corp., 124 N.B.2d 769, 97 Ohio 
App. 223. 

67. Ohio.—^McDaniel v. Ohio Edi¬ 
son Co., App., 34 N.B.2d 990. 

68. R.1.—Jacob v. Moshassuck 

Transp. Co., 126 A.2d 184—Laptew 
V. Moore Fabrics, Inc., 128 A.2d 
398—^Langanke v. Bradford Dyeing 
Ass’n, 119 A.2d 728—Bishop v. 
Centredale Textile Co., 116 A.2d 
868—^Patchis v. Sunray Mills, Inc., 
114 A,2d 679—^Brown & Sharpe Mfg. 
Co. V. Campo, 118 A.2d 877—^Der 
Tartanian v. Narragansett Hotel, 
113 A.2d 371—^Providence Window 
Cleaning Co. v. Robidouz, 112 A. 
2d 628—Cruso v. Tellow Cab Co. 
of Providence, 106 A.2d 784, 82 R.I. 
158—Hope Bldg. Co. v. Douglas, 
105 A.2d 199, 82 R.I. 1—Narra¬ 
gansett Hotel, Inc, v. Mallozzi, 103 
A.2d 865, 81 R.L 889—Gagne v. 
Welntraub’a Silk & Fabric Shops, 
Inc., 98 A.2d 854, 80 R.I. 498— 
Pasetti V. Brusa, 98 A.2d 838, 81 R. 
I. 88—^A, D, Jullllard & Co. v. Cata- 
nese, 97 A,2d 878, 80 R.I. 420— 
Campisani v. Sun Dial Optical Co., 
96 A.2d 582, 80 R.L 307—Menzies 
V. King, 95 A.2d 853, 80 R.I. 247— 
De Fillipo v. Gilbane Bldg. Co., 89 
A.2d 848, 79 R.L 462—Antosia v. 
Crown Worsted Mills, 86 A.2d 663, 
79 1^.1, 2{M^Bums T. Rhode Is- 
'land Tool Gb.,. 86 A.2d 926, 79 R.L 
169-^Fergusdh v. Georgc» A, Puller 
0^.> 8’2 ^Aiild 866, 412—B). BL 

Ssdth Po. T. Martin, 82 A:2d 848i 78 
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R.I. 438—Davis v. Monowatt Elee. 
Corp., 81 A.2d 701, 78 R.L 284— 
De Asis V. Fram Corp., 81 A.2d 280, 
78 R.I. 249—Blumenthal & Co. v. 
Jucknik, 81 A.2d 186, 78 RL 246— 
Bsmond Mills, Inc. v. Molio, 78 A. 
2d 366, 78 R.I. 27—LeClair v. Tex¬ 
tron Mills, 75 A.2d 309, 77 R.I. 818 
—^Leonardo v. Uncas Mfg. Co., 75 
A.2d 188, 77 R.I. 246—Corslni v. 
Gaspee Transp. Co., 74 A.2d 242, 
77 R.I. 164—Lindia v. Walsh-Kai- 
ser Co., 73 A.2d 766, 77 R.I. 104— 
Campbell v. Walsh-Kaiser Co., 73 
A.2d 239, 77 R.I. 67—Conti v. 
Washbum Wire Co., 72 A,2d 842, 
77 R.I. 81—^Behrle v. London Guar- 
antee & Acc. Co., 68 A.2d 63, 76 R.I. 
106, reargument denied 69 A.2d 604, 
76 R.I. 106, certiorari denied Lon¬ 
don Guarantee & Acc. Co. v. Behr- 
le, 70 S.Ct. 627, 389 U.S. 928, 94 L. 
Bd. 1349—Ottone v. Franklin Proc- 
ess Co., 71 A.2d 780, 76 RI. 431— 
Burke v. Fram Corp., 70 A.2d 601, 
76 RL 869—Fulford Mfg. Co. v. 
Lupoli, 67 A.2d 846, 75 RI. 488— 
Romano v. Napolitano, 67 A.2d 840, 
76 RI. 612—^Meierovitz v. George 
A. Fuller Co., 67 A.2d 45, 76 RI. 
378—^Ucci V. Hathaway Bakeries, 
66 A.2d 438, 76 RI. 341—Fresselll 
V. Washbum Wire Co., 64 A.2d 686, 
76 R.I. 144—Bucci v. R P. Hood & 
Sons, 62 A.2d 768, 76 RI. 8—M. 
& M. Transp. Co. v. Delia Posta, 
62 A.2d 664, 74 RI. 614—Capasso 
V. Fireaafe Builders Products 
Corp., 62 A.2d 201, 74 RI. 468— 
Di Robbio V. Flresafe Builders 
Products Corp., 60 A.2d 724, 74 R.I. 
887—Chlcoria v. Eenyon Piece Dye- 
works, 60 A.2d 492, 74 RL 760— 
Shortall v. Brown & Sharpe Mfg. 
Co., 60 A.2d 148, 74 RI. 237— 
HemphiU v. Provencher, 69 A.2d 
640, 74 RL 173—Taol v, U. S. Rub¬ 
ber Co., 68 A.2d 921, 74 B,L .i;3— 
Eerguson v. George A. Fuller Co.» 
68 A.2d 810, 74 RL 9R 
denied 60 A.2d 723, Yi Rll 98^ 
Colaluca V. George AI 
68 A.2€L 660, 74 RL 
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weight or credibility of the evidence,®^ or deter- 
mine the inferences to be drawn from the testi- 
mony.®® Questions of law could be reviewed by 
the supreme court®i and a mixed question of law 


and fact was subject to review in so far as it in- 
volved a question of law.®^ Whether the superior 
court acted on the basis of legal evidence was a 
question of law subject to review,®® but the supreme 


bln, 58 A.2d 109, 78 RJ. 508—Bac¬ 
cari V. W. T. Grant Co., 56 A.2d 552, 
73 R.I. 376—^De Lallo v. Queen Dye- 
Ing Co„ 56 A.2d 174, 78 R.I. 826— 
Plouffe V. Taft-Peirce Mfgr. Co., 64 
A.2d 417, 73 RI. 215—Johnson v. 
Lanifero, 64 A.2d 412, 78 B.I. 238 
—^Atlantic Rayon Corp. v. Macedo, 
68 A.2d 766, 73 R.I. 167—Rosewa- 
ter Jean'a Inc., 53 A.2d 490, 72 
R.I. 489—Blau v. Walsh-Kalser Co., 
63 A.2d 830, 73 R.I. 27—Gorham 
Mfgr. Co. V. Viselli, 62 A.2d 617, 72 
R.I. 427—^Lorraine Mfgr, Co. v. Ap- 
polony, 50 A.2d 616, 72 R.I. 268— 
Medici V. U. S. Rubber Co., 50 A.2d 
142, 72 R.I, 248—Stamino v. George 
A. Fuller Co., 48 A,2d 361, 72 R.I. 91 
—Antonelli v. Walsh-Kaiser Co., 47 
A.2d 868, 72 R.I. 1—Walsh-Kaiser 
Co. V. Branch, 47 A.2d 860, 72 R.I. 
16—^Russell V. Llberman, 46 A.2d 
868, 71 RI. 448—Rachiele v. George 
A, Puller Co.. 46 A.2d 713, 71 R.I. 
446—Parmentier v. Moore Pabric 
Co., 45 A.2d 876, 71 RL 369—Pap- 
lauskas v. Reynolds Machinery Co., 
44 A.2d 426, 71 RI. 297—Ruggiero 
V. Brown & Sharpe Mfg. Co., 43 A. 
2d 61, 71 RI. 178—Mahoney v. 
Merchants & Miners Transp. Co., 88 
A.2d 166, 70 RI, 195—^Possum v. 
George A. Puller Co., 38 A.2d 148, 
70 RL 191—George v, Lamson Oll 
Corp., 30 A.2d 866, 69 RI, 81— 
Ceneral Scrap Iron v. La Porte, 
26 A.2d 618, 68 RI. 98—Marconi v. 
Bartlett Scrap Iron Co., 19 A.2d 
766, 66 RI. 409—^Bride v. Cathedra! 
Art Meta! Co., 19 A.2d 817, 66 RL 
331—^Mederos v. McLeod, 14 A.2d 
22, 66 RI. 177—OlneyvUle Wool 
Combing Co. v. Di Donato, 18 A.2d 
817, 65 RL 164—Condon v. First 
UTat. Stores, 13 A.2d 684, 65 RL 
129—^Dorfnxan v. Rosenthal Acker- 
onan Millinery Co., 13 A2d 268, 64 
R.I. 498—Rogers v. Ray*s Market, 
12 A.2d 786, 64 RL 437—Botelho v. 
J, H. Tredennick, Inc., 12 A.2d 
282, 64 RI. 826—^Di Libero v. Mid- 
dlesex Conat. Co., 9 A.2d 848, 63 
RL 609—Garabedian v. Gorham 
Mfg. Co., 9 A.2d 46, 68 RI. 462— 
Enos V. Industrial Trust Co., 4 A. 
2d 916, 62 R.I. 263—^Broughey v. 
Mowry Grain Co., 200 A 768, 61 R 
I. 221—^La Point v. Pendleton, 200 
A. 464, 61 RI. 121, reargument de- 
nied 4 A2d 927, 61 RI. 418—Chlri- 
co V. Kappler, 200 A. 447, 61 R.L 
128—^Reynolds v. Preemasons Hali 
Co., 198 A 663, 60 RI. 343—Silva v. 
Bristol & Warren Water Works, 
181 A 414, 66 RL 337—Natalia v. 
United Electric Rys. Co., 171 A 
632, 64 RI. 183. 

Positive and negative flndings 
Under workmen'8 compensation act 


there is no distinctlon made between 
positive and negative findlngs, and 
negative flndings, in absence of 
fraud, are conclusive i£ supported by 
legal evidence. 

RI.—^De Fusco V. Ochee Sprlng Wa¬ 
ter Co., 124 A2d 867. 

Written evidence 

Supreme court being precluded by 
statute from adjudicatlng facts in 
workmaJQ’s compensation case, fact 
that case was declded solely on of- 
flcial transcript of evidence and doc- 
tors’ written reports by another su¬ 
perior court Justice than one who 
preslded at hearing because of his 
subseq.uent retirement did not alter 
rule that fact flndings of superior 
court are conclusive. In absence of 
fraud, and such decision cannot be 
dlsturbed by supreme court on ap- 
peal, unless justice who decided case 
misconcelved evidence. 

R.I.—^Egan v. Walsh-Kaiser Co., 56 
A2d 854, 73 RI. 399. 

Fraud 

Where matter of fraud legitimate- 
ly arises for firat time in workmen*s 
compensation case after case has 
been heard on merits in superior 
court, court in which case then is 
pending may be asked, after glving 
opposing party an opportunity to be 
heard, to provide some method for 
having fraud issue tried. 

RI.—Campisani v. Sun Dial Optlcal 
Co., 96 A2d 582, 80 RI. 807. 

59. R.L—Chase v. General Elee. Co., 
116 A2d 683—^Hind v. Brown & 
Sharpe Mfg. Co., 116 A.2d 343— 
Brown & Sharpe Mfg. Co. v. Cam¬ 
po, 118 A2d 877—^Der Vartanlan v. 
Narragansett Hotel, 113 A2d 871— 
Providence Wlndow Cleaning Co, v. 
Robldoux, 112 A2d 523—^BuUock 
V. U. S. Rubber Co., 107 A2d 424, 
82 RL 308—Cruso v. Tellow Cab 
Co. of Providence, 106 A2d 784, 82 
RL 168—^Hope Bldg. Co. v. Doug- 
las, 105 A2d 199, 82 RI. 1—Brbe 
V. A D. Juilllard & Co., 98 A2d 866, 
81 RL 37—Gagne v. Weintraub's 
Silk & Pabric Shops, Inc., 98 A2d 
854, 80 RL 498—A D. Juilllard & 
Co. V. Catanese, 97 A2d 873, 80 R.L 
420—^Bahry v. City Pabries, Inc., 
97 A2d 689, 80 R.L 411—Imperial 
Knlfe Co. v. Callse, 97 A2d 679, 80 
RI. 428—Prlscllla Worsted Mills 
V. Vizzacco, 96 A.2d 835, 80 R.L 
342—Quillen v. O. D. Purington Co., 
94 A2d 247, 80 RI. 166—Antosia 
V. Crown Worsted Mills, 86 A2d 
658, 79 RL 206—E. R Smith Co. v. 
Martin, 82 A2d 843, 78 RL 438— 
DiPiore v. U, S. Rubber Co., 79 A 
2d 925, 78 RL 12^h-Contl v. Wash- 
bum Wlre Co., 72 A2d 842, 77 RL 

94 


31—Grieco v. American Silk Spin- 
ning Co., 66 A2d 640, 75 RI. 866 
—Zielonka v. U. S. Rubber Co., 66 
A2d 460, 76 RL 249—^Bmma v. A 
D. JulUiard & Co., 63 A2d 786, 75 
RI. 94—Ostby & Barton Co. v. Cur- 
cio, 63 A2d 784, 76 RL 82—Ben- 
nett V. Grand Union Tea Co., 62 A 
2d 324, 74 RI. 480—Capasso v. 
Plresafe Builders Products Corp., 

62 A2d 201, 74 RL 458—Berkshire 
Pine Spinning Associates v. Label, 
60 A2d 871, 74 RL 6—Hemphlll v. 
Provencher, 69 A2d 540, 74 R.I. 
173 —Wareham v. U. S. Rubber 
Co., 64 A2d 872, 73 RL 207—Atlan¬ 
tic Rayon Corp. v. Macedo, 53 A2d 
766, 73 RL 167—Rosewater v. 
Jean’s Inc., 53 A2d 490, 72 RL 489 
—^Blau V. Walsh-Kaiser Co., 63 A 
2d 380, 73 R.L 27—^Walsh-Kaiser 
Co. V. Yeager, 50 A2d 776, 72 RL 
298—Antonelli v. Walsh-Kaiser Co., 
47 A2d 868, 72 RL 1—Russell v. 
Llberman, 46 A2d 858, 71 RI. 448 
—George v. Lamson Oll Corp., 30 
A2d 856, 69 RL 81. 

60. RL—^Imperial Knlfe Co. v. Ca¬ 
llse, 97 A2d 679, 80 RI. 428— 
Prue V. United Elee. Rys. Co., 94 
A2d 696, 80 RL 198—Comell- 
Dubiller Elee. Corp. v. Manocchia, 
89 A2d 923, 79 RI. 466—Spolidoro 
V. U. S. Rubber Co., 60 A2d 778, 72 
RL 269—^Barker v. Narragansett 
Racing Ass'n, 16 A2d 495, 66 RL 
489, reargument denled 17 A2d 23, 
66 RL 489. 

UhdlspTLted evidence 
General rule that court on appeal 
can draw inferences from undisputed 
evidence is inapplicable in workmen^s 
compensation cases because of pro- 
vlsion of compensation act that, in 
absence of fraud, flndings of fact by 
superior court slWl be conclusive. 
RI.—St. Goddard v. Potter & John¬ 
son Machine Co., 81 A2d 20, 69 RL 
90. 

61. R.L—^Larochelle v. Hlckory 

House, Inc., 96 A2d 830, 80 RL 334 
—Emma v. A D. Juilllard & Co., 

63 A2d 786, 76 RI. 94—Poy v. A 
D. Juilllard & Co., Atlantic Mills 
Divislon, 7 A2d 670, 63 R.L 233, 

I reargument denied 8 A2d 869, 68 
RL 314. 

60. RL—^Mancini v. Superior Court, 
82 A2d 390, 78 RL 373—Poy v. A 
D. Juilllard & Co., Atlantic Mills 
Division, 7 A2d 670, 63 RL 233, 
reargument denled 8 A2d 869, 63 
RL 814. 

es, RL—Cruso v. Tellow Cab Co. of 
Providence, 106 A2d 734, 82 RL 
158—^Bums V. Rhode Island Tool 
Co., 85 A2d 926, 79 RI. 169—Bud- 
dlngton V. General Insulated Wlre 
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court was not concerned with the evidence in con- 
flict with the findings of the superior court.®^ The 
legal effect of certain evidence was a question of 
law subject to review.®® 

In Washington, the scope of review on appeal to 
the supreme court from the judgment of the superi¬ 
or court depends on whether or not there was a jury 
trial in the superior court; where the lower court 
determined the case on the record before the com- 
pensation authorities without a jury, the appeal is 
heard by the supreme court de novo®® and the stat- 
utory presumption that the findings of the compen- 


sation authorities are correct applies despite findings 
to the contrary by the superior court®*^ 

However the verdict of the jury has the same ef¬ 
fect as in law actions®® and will not be disturbed 
on appeal where it is supported by substantial evi¬ 
dence.®® The supreme court cannot weigh the 
evidence*^® but may consider its adequacy to support 
the verdict of the jury.*^! The statutory presump¬ 
tion that the findings of the compensation authori¬ 
ties are correct goes out of the case where the jury 
decides the questions of fact properly submitted to 
it,“^2 and the evidence must be viewed from the 


CJo., 68 A.2d 109, 76 R.I. 170—Ful- 
ford Mfgr. Co. v. Lupoli, 67 A.2d 
846, 76 B.I. 488—^Bennett v. Grand 
Union Tea Co., 62 A.2d 324, 74 H.L 
480—Capasso v. Flresafe Builders 
Products Corp>, 62 A.2d 201, 74 H.I. 
458—Berkshire Pine Splnning As¬ 
sociates V. Label, 60 A.2d 871, 74 
R.I. 6—Rosewater v. Jean’8 Inc., 
63 A.2d 490, 72 RI. 489—Blau v. 
Walsh-EAlser Co., 53 A.2d 330, 78 
B.I. 27—^Barker v. Narragansett 
Baclng Ass'n, 16 A.2d 495, 65 R.L 
489, rearguxnent denied 17 A.2d 23, 
66 R.I. 489—^Foy v. A. D. Jullliard 
& Co., Atlantic Mills Dlvlslon, 7 A. 
2d 670, 68 B.1. 233, rearguxnent de¬ 
nied 8 A.2d 869, 63 H.L 814. 

64. R.L—^Bums v, Rhode Island 
Tool Co., 85 A.2d 926, 79 R.I. 169 
—Bgan V. Walsh-Kalser Co., 66 A. 
2d 854, 78 R.I. 399. 

65. R.L—Corry v. Conimissioned Of- 
flcers* Mess (Open), 81 A.2d 689, 
78 R.L 264—Silvia v, Newport 
Shipyard, 58 A.2d 897, 74 R.I. 42. 

66. Wash.—Guy P. Atkinson Co. v. 
Webber, 131 P.2d 421, 16 Wash,2d 
679, opinlon adhered to Atkinson 
V. Webber, 137 P.2d 814, 16 Wash. 
2d 679—Ho£C v. Department of La¬ 
bor and Industries of Washington, 
88 P.2d 419, 198 Wash. 267—Hodg- 
en V. Department of Labor and 
Industries of Washington, 78 P.2d 
949, 194 Wash. 641—Peterson v. 
Department of Labor and Indus¬ 
tries. 83 P.2d 650, 178 Wash. 16— 
Spler V. Department of Labor and 
Industries, 29 P.2d 679, 176 Wash. 
874. 

67. Wash.—Guy P. Atkinson Co. v. 
Webber, 181 P.2d 421, 16 Wash.2d 
679, opinion adhered to Atkinson 
V. Webber, 187 P.2d 814, 16 Wash. 
2d 579—Schafer Bros. Logglng Co. 
V. Department of Labor and Indus¬ 
tries, 104 P.2d 747, 4 Wash.2d 720 
—^Zankich v. Department of Labor 
and Industries, 63 P.2d 427, 189 
Wash. 26. 

AiOzxnaaoe by lower eonxt 
A decislon of department of labor 
ahd Industries, supported by welght 
of evidence and conflrmed by supe¬ 
rior court in proceeding to recover 


compensation for employee's death. 
must be afflirmed on appeal to su¬ 
preme court in vlew of statutory 
provislon declaring it prima facie 
correct. 

Wash,—^Kirk v. Department of La¬ 
bor and Industries, 74 P.2d 227, 192 
Wash. 671. 

Kearliiir before exarolner 
In compensation proceeding, evl- 
dent concluslons and deductions of 
jolnt board and trial court are entl- 
tled to some welght, although evi¬ 
dence was taken before an exam¬ 
iner. 

Wash.—^MacRae v. Department of 
Labor and Industries of Washing¬ 
ton, 64 P.2d 1017, 185 Wash. 843. 

68. Wash.—^Rambeau v. Department 
of Labor and Industries, 168 P.2d 
133, 24 Wash.2d 44. 

Prior law 

Prior to effective date of act pro- 
vlding that verdicts in workmen*s 
compensation cases shall have same 
force and effect as in actions at law, 
verdict in Jury case was merely ad- 
vlsory and it would have been error 
to treat it as mandatory and bind- 
ing. 

Wash.—^McLaren v. Department of 
Labor and Industries, 107 P.2d 
280, 6 Wash.2d 164. 

gudgxueat aotwlthstaadiag verdict 

(1) On appeal from Judgment en- 
tered non obstante veredicto in com¬ 
pensation case, revlewing court will 
search entire record only for pur- 
pose of flndlng evidence which tends 
to support verdict. 

Wash.—Halder v. Department of La¬ 
bor and Industries of State, 268 P. 
2d 1020, 44 Wash.2d 687. 

(2) Under statute providing that 
verdicts rendered in workmen^s com¬ 
pensation cases shall have same 
force and effect as in actions at law, 
primary inquiry on assignment that 
trial court erred in granting Judg¬ 
ment notwlthstandlng verdict is 
whether there was any evidence to 
support verdict. 

Wash.—McLaren v. Department of 
liabor and Industries, 107 P.2d 280, 

6 Wash.2d 164. I 
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Directed verdict 

In passing on sufflciency of evi¬ 
dence to present a case to a superior 
court jury in a workman*s compen¬ 
sation case, supreme court will re¬ 
view all evidence and all reasonable 
inferences therefrom in light most 
favorable to claimant. 

Wash.—Dieckman v. Department of 
Labor and Industries, 301 P.2d 763, 
49 Wash.2d 378—^Dayton v. De¬ 
partment of Labor & Industries of 
Wash., 278 P.2d 319, 46 Wash.2d 
797. 

69. Wash.—Wissink v. Department 
of Labor & Industries, 245 P.2d 
1006, 40 Wash.2d 672—Bhman v. 
Department of Labor and Indus¬ 
tries, 206 P.2d 787, 33 Washfd 684 
—Merchant v. Department of La¬ 
bor and Industries, 165 P.2a 661, 
24 Wash.2d 410—^Biantings v. De¬ 
partment of Labor and Industries, 
163 P.2d 142, 24 Wash.2d 1—Peter¬ 
son V. Department of Labor and 
Industries, 157 P.2d 298, 22 Wash. 
2d 647—^Roellich v. Department of 
Labor and Industries, 148 P.2d 967, 
20 Wash.2d 674. 

Sdntma 

Under statute providing that a 
verdict in workmen's compensation 
cases has same force as a verdict in 
actions at law, a verdict in compen¬ 
sation case must stand if there is 
any substantial evidence, as distln- 
guished from a mere scintilla of evi¬ 
dence, to support it. 

Wash.—^Darllng v. Department of La¬ 
bor and Industries, 109 P.2d 1034, 
6 Wa8h.2d 661. 

70. Wash.—^Husa v. Department of 
Labor and Industries of State of 
Washington, 146 P.2d 191, 20 Wash. 
2d 114. 

71. Wash.—Cllne v. Department of 
Labor and Industries, 313 P.2d 687,. 
60 Wash.2d 614. 

72. Wash,—^Preston Mill Co. v. De¬ 

partment of Labor and Industries 
of State, 268 P.2d 1017, 44 Wash.2d 
632—Gllham v. Department of La¬ 
bor and Industries, 128 P.2d 646» 
14 Wash.2d 869. w - 
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standpoint most favorable to the verdict^* 
b. Applications of Rtiles 

The rules as to the scope of further Judiclal revlew 
have been applied on review of particular questione of 
law and fact. 

The general rules, discussed supra subdivision a 
of this section, as to the scope and extent of review. 


on further appeal, of questions of law and fact, find- 
ings, and verdict have been applied in reviewing the 
various questions that arise in compensation cases, 
such as whether the employment was covered by the 
statute,whether the injury was compensable, as 
due to an accident arising out of, and in the course 
of, emplcyment,*^® whether such accident caused the 


73. Wash.—^Hambeau v. Department 
of Liabor and Industries. 163 P-2d 
138, 24 Wash.2d 44—Gilbam v. De¬ 
partment of Labor & Industries. 
128 P.2d 646. 14 Wash.2d 359. 

74. U.S.—Travelers Ins. Co. v. Cur¬ 
tis, CJV-Tex., 223 F.2d 827—Tyler 
V. Lowe, C.C.A.N.Y.. 138 P.2d 867. 

Colo.—Chaney v. Industrial Coxnmis- 
sion, 207 P.2d 816, 120 Colo. 111— 
Hhodes v. Indus. Commlssion. 61 
P.2d 1035. 99 Colo. 271. 

Ga.—Aetna Cas. & Sur. Co. v. Dan- 
lel, 55 S.E.2d 854, 80 Ga.App. 388— 
Hardware Mut. Cas. Co. v. No]> 
ringrton, 80 S.E.2d 777, 71 Ga^App. 
265. 

lowa.—^Yergey v. Montgomery Ward 
& Co., 30 N,W.2d 168, 239 lowa 
258. 

Kan.—Snedden v. Nicbols, 317 P-2d 
448. 181 Kan. 1052—Attebery v. 
Grltdn Const. Co., 312 P.2d 608. 181 
Kan. 450—Evans v. Board of Ed. 
of Hays, 284 P.2d 1068, 178 Kan. 275 
—^Keltner v. Swisber, 211 P.2d 76, 
168 Kan. 184—^Dressler v. Dressler, 
208 P.2d 271, 167 Kan. 749—Davis 
v. Julian, 107 P.2d 746. 152 Kan. 
749. 

Ky.—^Rutb Bros. v. Roberts, 109 S.W. 
2d 800, 270 Ky. 839. 

Mo.—Choate v. Dunaway, App.. 264 
S.W.2d 298—0B:nupp v. Potashnick 
Trucb Service, App., 185 S.W.2d 
1084. 

Mont.—Grlef v. Industrial Acc. Fund, 
93 P.2d 961. 108 Mont. 519. j 

N.J.—^Mahoney v. Nitroform Co., 120 
A.2d 464, 20 N.J. 499—Piantanlda 
V, Bennett, 111 A.2d 412, 17 N.J. 
291. 

Van Ness v. Borough of Hale- 
don. 56 A2d 888, 186 N.J.Law 623 
—Crisclone v. lacono, 197 A. 48, 
119 NJ'.Law 462. 

N.C.—^Browtt V. L. H. Bottoms Truck 
Lines, 42 S.B.2d 71, 227 N.C. 299 
—Bell V. Wllllamston Lumber Co., 
41 SJBa.2d 281, 227 N.a 173— Beach 
V. McLean, 14 S.E.2d 516, 219 N.C. 
621. 

Ohio.—Case v. Industrial Commis- 
slon, 23 N.E.2d 662, 62 Oblo App. 
219. 

Or.—Bowser v. State Indus. Acc. 
Commission, 186 P.2d 891, 182 Or. 
42. 

S.Cr—Miles V. West Virginia Pulp & 
Paper Co., 48 S.E.2d 26, 212 
42«4w 

Teaa—Halliburton v., Teisas Indem. 
Ins..Co., 218 B.W.2d 677, 147 Teae. 
183—FideUty & Cas/ Co. of N. T. 


V. McLaughlin, 136 S.W.2d 956, 134 
Teae. 613—^Blankenship v. Royal In¬ 
dem. Co., 95 S.W.2d 366. 128 Tex. 
26. 

Texas Emp. Ins. Ass*n v. Light- 
foot, Civ.App., 168 S.W.2d 321, 
modifled on other grounds 162 S.W. 
2d 929, 189 Tex 804—^Traders & 
General Ins. Co. v. Wood, Civ.App., 
148 S.W.2d 976, error dismissed. 
judgment correct—Travelers Ins. 
Co. V. Beasley. CivA.pp., 140 S,W.2d 
542, error refused. 

Wis.—Gant v, Industrial Commission, 
66 N.W.2d 625, 263 Wi?. 64—Mon- 
treal Min. Co. v. Industrial Com¬ 
mission, 272 N.W. 823. 226 Wis. 1. 

78- D.S.—C. P. Lytle Co. v. Wbip- 
ple, C.C.A.Wash., 166 F.2d 166— 
Maryland Cas. Co. v, Lawson, C.C. 
A.Fla., 101 F.2d 732. 

Colo.—State Compensation Ins. Fund 

V. Batla, 183 P.2d 891, 117 Colo. 1. 
Conn.—Winzler v. United Alrcraft 

Corp., 42 A.2d 666, 132 Conn. 118. 
D.C.—Williams v. American Emp. 
Ins. Co., 107 F.2d 963, 71 App.D.C. 
153, certiorari denled American 
Emp. Ins. Co. v. Williams, 60 S.Ct. 
722, 809 U.S. 682, 84 L.Ed. 1025. 
Fla.—Cone Bros. Contracting Co. v. 
Allbrook, 16 So.2d 61, 168 Fla. 829 
—Cone Bros. Contracting Co. v. 
Massey, 198 So. 802, 145 Fla. 56. 
Ga.—Thomton v. Hartford Acc. & 
Indem. Co., 32 S.E.2d 816, 198 Ga. 
786, opinion conformed to 32 S.E.2d 
864, 72 GaA.pp. 48. 

Georgla Marble Co. v. McBee, 83 
S.B.2d 258, 90 G^a.App. 406—Mas- 
sachusetts Bondlng & Ins. Co. v. 
Turk, 66 S.B,2d 864, 84 GawA.pp. 647 
—Georgla Ins. Service v. Lord, 62 
S.E.2d 402, 83 Ga.App. 28. 
lowa.—^Page v. City of Osceola, 6 N. 

W. 2d 593, 232 lowa 1126. 

Blan.—^Brandon v. Lozier-Broderick & 
Gordon, 163 P.2d 884, 160 Kan. 506 
—Mlller V. K. S. FUnt Rig Co., 122 
P.2d 784, 165 Kan. 66—Hale v. Ver- 
ry, 61 P.2d 895, 144 Kan. 655. 

Ky.—Stout V. Blbbom Coal Co., 160 
S.W.2d 31, 289 Ky. 786. 

Mo.—State ex re^ Kroger Grocery & 
Baklng Co. v. Hostetter, 98 S.W. 
2d 683, 889 Mo. 630. 

Palm,er v. Knapp-Monarob Co., 
App., 947 S,W.2d 341—DufC v. St. 
Louis Min. ^ MilL Corp., APPm 246 
S.W.2d 473, ‘ reversed on other 
grotmj^ 256 S.W.2d 792, 363 Mo. 
944-^Ck>once v. Farmers Ins. Ex- 
cbange, App., 228 &W.2d 826— 
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Thurber v. Allled Motors Co., App., 
160 S.W.2d 1109. 

N.J.—^Lester v. Elliott Bros. Truck- 
Ing Co., 114 A.2d 8, 18 N.J. 434— 
Grant v. Grant Casket Co., 66 A. 
2d 520, 2 N.J. 15. 

Jacobson v. Kaminsky, 74 A.2d 
820, 8 N.J.Super. 279. 

Link V. Eastem Alrcraft, Linden 
Divlsion, General Motors Corp., 67 
A.2d 8, 136 N.J.Law 540—Strauss 
V. Wright Aeronautlcal Corp., 62 A. 
2d 412, 135 N.J.Law 871, afflrmed 
67 A.2d 66, 136 N.J.Law 483—Giles 
V. W. B. Beverage Corp., 43 A.2d 
286, 188 N.J.Law 137, afElrmed 46 
A.2d 728, 134 N.J.Law 234—Tracey 
V. South River Lumber Co., 84 A. 
2d 2, 130 N.J.Law 629—Pltchenick 
V. New York Folding Box Co., 30 
A.2d 40, 129 N.J.Law 399—Jones 
V. Court of Common Pleas of Bs- 
sex County, 28 A.2d 96, 129 N.J. 
Law 68—^Pierce v. Jersey Cent 
Power & Llght Co., 21 A.2d 811, 
127 N.J.Law 71—^Fountain v. Booth 
& Flinn, 6 A.2d 741, 122 N.J.Law 
427. 

N.M.—Stevenson ▼. Lee Moor Con- 
tracUng Co., 115 P.2d 842, 45 N.M. 
864. 

N.C.—^McKenzie v, City of Gastonla, 
22 S.E.2d 712, 222 N.C. 328—Foy V. 
MaudUn Motor Co., 14 S.E.2d 521, 
219 N.C. 864—^Lassiter v. Carollna 
Tei. & TeL Co., 1 S.E.2d 642, 216 
N.C. 227—Davis v. Mecklenburg 
County, 199 S.B. 604, 214 N.C. 469 
—^Brooks V. Carollna Rim & Wheel 
Co., 196 S.B. 886, 213 N.C. 618— 
Lockey v. Cohen, Goldman & Co., 
196 S.E. 342, 213 N.C. 356. 

Ohio.—Cavanaugh v. Industrial Com¬ 
mission, 26 N.E.2d 216, 63 Ohio 
App. 256. 

Pa.—Ricketts v. Bell Tei. Co. of Pa., 
116 A.2d 818. 178 Pa.Super. 688— 
Hali V. Camegie Institute of Tech¬ 
nology, 87 A.2d 87, 170 Pa.Super. 
469—^Wolsko V. American Bridge 
Co.. 44 A.2d 873, 168 Pa.Super. 339 
—Conley v. Plttsburgh Coal Co., 48 
A.2d 605, 167 Pa.Super. 667—Hoh- 
man v. George BC. Soffel Co., 43 
A.2d 861, 157 Pa.Super. 274, af- 
flnned 46 A.2d 476, 864 Pa. 31— 
Cari V. American Window Glass 
C6., 38 A.2d 93, 16^ Pa.Super. 475 
—Thoznas v. De Commene, 8 A.2d 
41, 138 Pa.Super. 489—Miller v. 
Keystone AppUanoes, 2 A.2d 608, 
133 Pa.Super. 354—^Baumann v. 
Howard J. Ehaoke Co.^ 190 A. 348, 
123 Pa,Super. 138—Petrulo v. M. 
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death or disabilily,^® the extent and duration of the | amount and period of compensation,^^ questions in- 
injury or disability,*^*^ the medical testimonyj^^^ the 1 


0*Herron Co., 186 A. 897, 122 Pa. 
Super. 163. 

S.C.—^Branch v. Pacific Mills, 32 S.E. 
2d 1, 206 S.C. 353. 

Tex.—^Lewls v. American Sur. Co., 
184 S.W.2d 137, 143 Tex. 286— 
Carter v. Travelers Ins. Co., 120 
aW.2d 581, 132 Tex. 288. 

Texas Bmp. Ins. Aas'n v. Hunter, 
Civ.App., 255 S.W.2d 944, reversed 
on other grounds 260 S.W.2d 884, 
152 Tex. 438—^Highway Ins. Under- 
wrlters v. Roberts, Clv.App:, 224 S. 
W.2d 903, error refused no reversl- 
ble error—^Tates v. Pacific Indem. 
Co., Civ.App., 193 S,W.2d 266, error 
refused no reversible error—Texas 
Bmp. Ins. Ass"n v. Crosby, Clv. 
App., 123 S.W.2d T43. 

76. Kan.—^Richards v. J-M Service 
Corp., 188 P.2d 939, 164 Kan. 316— 
Walker v. Arrow We!! Serviclng 
Co., 186 P.2d 104, 163 Kan. 776. 

Ky.—^Humble v. Llggett & Myers 
Tobacco Co., 239 S.W,2d 469—^Pord- 
son Coal Co. v. Palko, 138 S.W.2d 
456, 282 Ky. 397. 

Md.—Stanclilf v. H. B. Davls Co., 117 
A.2d 577, 208 Md. 191. 

Mo.—^Bltzgerald v. Pisher Body St. 
Louis Co., Kansas* City Division, 
130 S.W.2d 976, 234 MoA.pp. 269, 
opinion quasbed in part State ex 
rei. Blsher Body St Louis Co. v. 
Shain, 137 S.W.2d 546, 845 Mo. 962. 

Mont.—^Nigretto v. Industrial Acc. 
Fund, 106 P.2d 178, 111 Mont 83. 

N.X—^Aromando v. Bubin Bros. Drug 
Sales Co., 136 A.2d 11, 47 N.J.Super. 
286—^Pox V. City of Plainfield, 77 A. 
2d 281, 10 N.J.Super. 464. 

Clocca V. National Sugar Refin^ 
ing Co. of N. J., 12 A.2d 130, 124 
N.J.Law 329. 

Matthews Const. Co. v. Eanallo, 
181 A. 901, 18 N.J.Misc. 878, af- 
fla*med 187 A. 372, 117 N.J.Law 148 
—^Beach Const Co. v. Sullivan, 179 
A. 847, 18 N.J.Misc. 682. 

Ohlo.—^Bowling V. Industrial Com- 
mission, 60 N.E.2d 479, 145 Olxio 
St 23. 

Scurry v. Industrial Commlsslon 
of Ohio, App., 89 N.B.2d 688—OCles 
V. Industrial Commissipn, App,, 46 
N.B.2d 815—^Industrial Commission 
of Ohio V. Frazier, 7 N.B.2d 816, 
64 Ohio App. 401. 

Pa.—^Bonzani v. Hillman Coal & Coke 
Co., 28 A.2d 329, 160 Pa.Super. 856 
—Orlandp v* Pennsylvania R. Co., 
8 A.2d 220, 133 Pa.Si^per. 588. 

S.C.—Windham v, City of ^lorence, 
70 S,B.2d 563, 221 S,a 350.. 

Tpx.r—Liberty Mut Ins. Co. v. Mur- 
phy, , CIvA.pp., 205 S,W.2d 39^ 
Texas Bn^. Ins. Ass'n v- Wl?ker- 

, SQiv.<piv.^pp., 199 S.'Vy.2cl 288,.erjPor 

refused no. reversible.error— 

Bmp. Jns. Ans’n Vv Watklna, G*v. 
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77. ICan.—Mlller v. Masstnan Const 
Co., 219 P.2d 429, 169 Kan. 499— 
Alexander v. Chrysler Motor Parts 
Corp., 207 P.2d 1179, 167 Kan. 711— 
Conner v. M & M Packlng Co., 199 
P.2d 458, 166 Kan. 98—Hardin v. 
Beck Min. Co., 199 P.2d 186, 166 
Kan. 95—Cowan v. Geo. W. Ker- 
ford Quarry Co., 72 P.2d 999, 146 
Kan. 682. 

NeV.—Crosby v. Nevada Indus. Com- 
misslon, 308 P.2d 60. 

N.J.—Buerkle v. United Parcel Serv¬ 
ice, 98 A.2d 327, 26 N.J.Super. 404. 

Cancello v. Federal Shipbuilding 
& Dry Dock Co., 61 A.2d 46, 137 
N.J.Iiaw 646. 

Koval V. Natural Products Be- 
fining Co., 66 A.2d 885, 25 N.J.Misc. 
489. 

Pa.—Jones v. Philadelphia & Reading 
Coal & Iron Co., 86 A.2d 172, 154 
Pa.Super. 513—Artae v. Union Col- 
lieries Co., 27 A.2d 782, 149 Pa. 
Super. 449—Hughes v. H. Kellogg 
& Sons, 13 A.2d 98, 139 Pa.Super. 
580—^Marmon v. Union Collieries 
Co., 7 A.2d 166, 136 Pa.Super. 682— 
Petrulo V. M. 0’Herron Co., 186 A. 
397, 122 Pa.Super. 163. 

R. I.—^Burns v. Rhode Island Tool 
Co., 85 A-2d 926, 79 R.I. 169—Wans- 
kuck Coi V. Puleo, 82 A,2d 872, 78 

R. I. 447. 

S. C.—^Parrott v. Barfleld Used Parts, 
34 S.B.2d 802, 206 S.C. 881—Mur- 
daugh V. Robert Lee Const Co., 194 

S. E. 447, 185 S,C. 497. 

Tex,—Travelers Ins. Co. v. Carter, 
Civ.App., 298 S.W.2d 231, error re¬ 
fused no reversible error—^Texas 
Bmp. Ins. Ass^n v. Moran, Civ.App., 
261 S.W.2d 855, error dlsmissed— 
Texas Bmp. Ins. Ass'n v. Gremtom, 
Clv.App., 262 S.W.2d 1001, refused 
no reversible error—Traders & 
General Ins. Co. v. Anderson, Clv. 
App., 246 S.W.2d 290, error refused 
—^TeX€U9 Bmp. Ins. Ass’n v. Scott, 
Clv.App., 283 S.W.2d 171, error re¬ 
fused no reversible error—Traders 
& General Ins. Co. v. Heath, Clv. 
App., 197 S.W.2d 180, error refused 
no reversible error—^Fitzgerald v. 
Southern Surety Co. of New Tork, 
Civ.App., 75 S.W.2d 298, error dls¬ 
missed. 

78. Neb.—^Bolen v. Buller, 9 N.W.2d 
204, 143 Neb. 287. 

N.J.—^Yqung ,v. Sheffield Farms Co., 
66 A.2d 868, 136 N.J.Law 489, af- 
firmed 61 A.2d 46. 187 N.J.Law 606. 

Ohio.—'Peer V. Industrial Commission 
of Qhlp, 16 N.E.2d 772^ 184 Ohio 
St 61. 

Pa.—Wheeler v. National, N^yle Grip 
Co», 48 A.8d'_)391» «149 Pa.Supen 596 

^ r-MlWn v. Bbert, 49^ A.3d 878, 156 
Pa.SupeK., 481;-t^Shashui5a, v, Vesta 
Opa\ qp., Aj24 m* Pa^wr. 
161—^Horwath v. Bdward G. ^^d 


Utg. Co., 191 A. 676, 127 Pa.Super. 
164—^Puzio V. Susquehanna Col¬ 
lieries Co., 191 A. 222, 126 Pa.Super. 
488. 

R. I.—Pepe V. American Sllk Spinnlng 
Co., 38 A.2d 474, 70 R.I. 309. 

Tex.—Gulf Cas. Co. v. Hughes, Civ. 
App., 230 S.W.2d 293—Service Mut 
Ins. Co. of Tex. v. Blaln, CivA.pp., 
185 S.W.2d 746, error dlsmissed, 
Judgment correct 

Wash.—^Halder v. Department of La¬ 
bor and Industries of State, 268 P. 
2d 1020, 44 Wa8h.2d 637. 

79- U.S.—Southern S. S. Co. v. Nor¬ 
ton, C.C.A.Pa., 101 P.2d 826, 

D.C.—^Liberty Mut Ins. Co. v. Brlt- 
ton. 248 P.2d 659, 100 U.S.App.D.a 
236. 

Fla.—Intercontlnent Aircraft Corp. v. 
Pickton, 16 So.2d 292, 164 Fla. 8. 

Kan.—Gray v. Hercules Powder Co., 
166 P.2d 447, 160 Kan. 767. 

Neb.—^Lange v. Department of Roads 
and Irrlgation, 8 N.W.2d 194, 141 
Neb. 167. 

N.J.—Toohey r. Gorman, 12 A.2d 878, 
126 N.J.Law 41. 

Pa.—Jones v. Philadelphia & Reading 
Coal & Iron Co.. 86 A.2d 172, 154 
Pa.Super. 513—^Madajewski v. Sus¬ 
quehanna Collieries Co., 4 A.2d 809, 
135 Pa.Super. 181. 

S. C.—^Parrott v. Barfield Used Parts, 
84 S.B.2d 802, 206 S.C. 381—Price 

V. Horton Motor Lines, 23 S.B.2d 
744, 201 S.C. 484—Phillips v. Dixie 
Stores, 195 S.B. 646, 186 S.a 374. 

S.D.—^Millage v. Canton Twp., 38 N. 

W. 2d 766, 73 S.D. 26—^Hansen v. 
Dakota Transp. Co., 273 N.W. 261, 
65 S.D. 277. 

Tex.—Southern Underwriters v. Sa- 
manle, 165 S.W.2d 869, 137 Tex. 631 
—^Marylemd Cas. Co. v. Moore, 102 
S.W.2d 1118, 129 Tex. 174. 

Texas Bmp. Ins. Ass’n v. Jones, 
Civ.App., 281 S.W.2d 98—American 
Bmp. Ins. Co. v. Climer, Civ.App., 
220 S.W.2d 697—Consolidated Un¬ 
derwriters V. Foxworth, Clv.App., 
196 S.W.2d 87—Texas Bmp. Ins. 
Ass’n v. Hale, Clv.App., 188 S.W.2d 
899. afflrmed 191 S.W.2d 472, 144 
Tex. 482—Traders & General Ins. 
Co. V. Diebel, Civ.App., 188 S.W.2d 
411, refused for want of merlt— 
Traders & General Ins. Co. v. Wil- 
son, Civ.App., 147 S.W.2d 866^ 
Southern Underwriters v. Grimes, 
ClvA.pp., 146 S.W.2d 1068, error 
dlsmissed, judgmeiit correct—Lptt 
V. American Sur. Co. of N. T., Clv. 
App., 140 S.W.2d 928—^Texqa BmPW 
Jns. Ass’n V. Hevelow, Oiv..^^., 
S.W.2d 981, error dlsmissed,, 
ipent correct—Traders & Geneijal. 
Ins. Co. V. Danieti Oiv.Apxp» 
Si>W.2d &76, ^,or dispaiss^ 
ment correct—Texas 
Ass:?!. iQ. Grofiby^ 
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volving marited status and ^dependencyi^o, the pro- 
priety of the proceedings to secure compensationi^ 
and questions involving the claim and notice of in- 
jury.i2 

§ 808. -Harmless or PrejudiciaI Errors 

On furth«r raview, the actlon of the lower court will 


not be dfeturbed' for error not prejudiclal to the com- 
plainlng party. 

In accordance with the rules governing appeals 
generally, on further appeal of a compensation 
award, the judgment will be reversed where error 
prejudicial to appellant has been committed;*® but 
errors which did the complaining party no injury 


24 748—^Traders & General Ins. Co. 

V. 0’Qulim, Civ.App., 111 S.W.2d 
869, error refueed—Southern tJn- 
derwrlters ▼. Stubblefleld, Civ.App., 

- 108 S.W.2d 657—Maryland Cas. Co. 
. V. Pedraza, Civ.App., 107 S.W.2d 
624, error dismlssed by agreement. 
Wash.—^Ames v. Department of La- 
~ bor and Industries, 74 P.2d 1027, 
198 Wash. 216. 

Wyo.—Grantham t. Union Pac. Coal 
Co., 289 P.24 220, 69 Wyo. 199. 

80. U.S.—TumbuU T. Cyr, C.A.Cal., 
188 F.2d 456. 

Del,—^Koeppel v. BL L Du Pont De 
Nemours & Co., 194 A. 847, 8 W.W. 
Harr. 642. 

Kan.—^Dean v. Hodges Bros., 224 P. 
2d 1028, 170 Kan. 883—Ica May 
Lines V. Hudson Oli Co., 68 P.2d 
1096, 146 Kan. 148—Junkln v. Acme 
Foundry & Mach. Co., 66 P.2d 268, 
146 Kan. 284. 

Md.—Bethlehem-Falrfleld Shlpyard v. 

Rosenthal, 45 A.2d 79, 186 Md. 416. 
Mo.—Scott V. Wheelock Bros., 209 S. 

W. 2d 149, 357 Mo. 480. 

N.J.—Alexander v. Cunnlngham 
Rooflng Oo., 16 A.2d 612, 125 N.X 
Liaw 277—^Bower v. Metal Com- 
poimds Corp., 8 A.2d 164, 121 N.X 
Law 421, afltaied Bower v. Metal 
Compotmd Corp., 6 A.2d 699, 122 
N.J.Law 880. 

Ohlo.—^Miller V. Industrlal Commis- 
sion, 110 N.E.2d 481, 168 Ohlo St 
651. 

Pa.—^Buradus v. General Cernent 
Products Co., 62 A.2d 206, 866 Pa. 
849. 

Yanofchick t. State Workmen’s 
Ins. Fund, 100 A.2d 387, 174 Pa. 
Super. 182—^Rowbottom v. Elchleay 
Englneerlng Corp., 20 A.2d 894, 145 
Pa.Super. 177—Baker v, Mltchell, 
PennsylYanla Threshermen & 
Farmers’ Mut Cas. Ins. Co„ Inter^ 
vener, 17 A.2d 788, 148 Pa.Super. 
60—Kelly V. Hudson Coal Co., 179 
A. 768, 119 Pa.Super. 405. 

S.D.—^Peterson v. John Morrdll & 
Co., 270 N.W. 661, 66 S.D. 76. 

Tex.—^Traders & General Ins. Co. t. 
Stanaland, Clv.App., 189 S.W.2d 66, 
afflrmed 195 S.W.2d 118, 145 Tex. 
105. 

81. Ohlo.—^Industrlal Commlsslon of 
Ohlo V. Firazier, 7 NJ03.2d 815, 64 
Ohlo App. 401. 

Pa.—Cosenza v. General Baklng Ca, 
24 A.2d 786, 147 Pa.Super. 691. 

Tex.—Uselton v. Southern Under- 
wrlters, Clv.App., 181 S.W.2d 1040, 
error dismlssed, judgment correct 


Mlsooiiduot of juzy 
Tex.—^Maryland Cas. Co. v. Hearks, 
190 S.W.2d 62, 144 Tex. 317. 

Travelers Ins. Co. v. Carter, Clv. 
App., 298 S.W.2d 231, error refused 
no' reverslble error—^Texas Emp. 
Ins. A8s*n v. Ewing, Ciy.App., 285 
SW.2d 880, error refused no re¬ 
verslble error—Uselton v. South¬ 
ern Underwrlters, Civ.App., 181 S. 
W.2d 1040, error dismlssed judg¬ 
ment correct 

XnstruotloiLs to juiy 
Tex.—^Travelers Ins. Co. v. Lowe, Civ. 
App., 804 S.W.2d 694, error refused 
no reverslble error. 

82. U.S.—Anchor Cas. Co. v. WolfC, 
CJLTex., 181 F.2d 741—Pacific 
Emp. Ins. Co. v. Plllsbury, C.C.A. 
CaJ., 88 F.2d 443. 

Ala.—Sloss-Sheffield Steel & Iron Co. 

V. Watts, 184 So. 201, 236 Ala. 636. 
Fla.—^Borden*s Dalry v. Zanders, 42 
So.2d 589. 

111.—^International Harvester Co. v. 
Industrlal Commlsslon, 108 N.E.2d 
109, 410 111. 643—United Air Lines 

V. Industrlal Commlsslon, 4 N.E.2d 
487, 364 111. 346—Gray Knox Mar- 
ble Co. V. Industrlal Commlsslon, 2 
N.E.2d 60, 868 IlL 210. 

Kan.—Fltzwater v. Boeing Alrplane 
Co., 809 P.2d 681, 181 Kan. 168— 
Moore v. Dolese Bros. Co., 286 P.2d 
66, 171 Kan. 576—Smith v. Son- 
ken-Galamba Corp., 88 P.2d 1114, 
149 Kan. 698. 

Md.—Champness v. Glenn L. Martin 
Co., 66 A.2d 896, 198 Md. 188. 

N.D.—^Pearce v. North Dakota Work- 
men’s Compensation Bureau, 274 N. 

W, 687, 67 N.D. 612. 

Ohlo.—^Industrlal Commlsslon of Ohlo 
V. Frazler, 7 N.E.2d 815, 54 Ohlo 
App. 401. 

Okl.—Cupit V. Dancu Chemical Co., 
816 P.2d 693. 

Or.—^Wooldridge v. Arens, 98 P.2d 1, 
164 Or. 410, reheard 102 P.2d 717, 
164 Or. 410. 

Tex.—Texas State Highway Dept. v. 
Fillmon, 242 S.W.2d 172, 160 Tex. 
460. 

Dodson V. Travelers Ins. Co., Clv. 
App., 278 S.W.2d 242, refused no 
reverslble error—Texas Emp. Ins. 
Ass’n V. Fowler, Civ.App., 140 S.W. 
2d 646,' error refused—Hayes v. 
Commercial Standard Ins. Co., Civ. 
App., 140 S.W.2d 260, error refused 
Commeroial Standard Ins. Co. v. 
Hayes, 142 S.W.2d 897, 135 Tex. 
288. * i 


83. U.S.—^Williams v. Pacific Emp. 
Ins. Co., CA.Tex., 194 F.2d 490— 
Standard Acc. Ins. Co. v. Terrell, 
C.A.Tex„ 180 P.2d 1. 

Ga.—American Mut. Llabllity Ins. 
Co. V. Gore, 99 S.E.2d 238, 95 Ga. 
App. 886. 

Ky.—^Black Motor Co. v. Spicer, 160 
S.W.2d 836, 290 Ky. 111. 

Md.—^Mayor and City Councll of Bal- 
tlmore v. Perticone, 188 A. 797, 171 
Md. 268. 

N.J.—Gaeta v. Scott Paper Co., 81 A. 

2d 808, 14 N.J.Super. 2C1. 

N.M.—Gerrard v. Eteirvey & Newman 
Drilllng Co., 282 P.2d 1106, 69 N.M. 
262—^Martin v. La Motte, 287 P.2d 
923, 65 N.M. 679. 

Ohlo.—^Perry v. Industrlal Commis- 
sion, 117 N.E.2d 34, 160 Ohlo St 620 
—Hallworth v. Republlc Steel 
Corp., 91 N.E.2d 690, 168 Ohlo St 
849. 

Ball V. Youngstown Sheet & Tube 
Co., App., 142 N.E.2d 874—Carr v. 
Marion Masonlc Temple Co., 64 N. 
B.2d 138, 76 Ohlo App. 287—Kenne- 
dy V. Industrlal Commlsslon, 42 N. 
E.2d 720, 69 Ohlo App. 13—Booth 
V. Industrlal Commlsslon, 22 N.E. 
2d 502, 61 Ohlo App. 178—Hlte 
V. Industrlal Commlsslon of Ohlo, 
18 N.E.2d 618, 69 Ohlo App. 488— 
Gillen v. Industrlal Commlsslon of 
Ohlo, 17 N.E.2d 663, 69 Ohlo App. 
241—^Industrlal Commlsslon v. Aus- 
tln, 1 N.E.2d 649, 61 Ohlo App. 469. 
Pa.—^Leftwrich v. Colonlal Aluminum 
Smeltlng Corp., 136 A.2d 182, 184 
Pa.Super. 622—^Hughes v. McCart- 
ney, 23 A.2d 846, 147 Pa.Super. 
44. 

S.D.—^Hansen v. Dakota Transp. Co., 
273 N.W. 261, 66 S.D. 277. 

Tex.—^Texas General Indem. Co. v. 
Scott, 263 S.W.2d 651, 162 Tex. 1— 
Postal Mut. Indemnlty Co. v. El¬ 
iis, 169 S.W.2d 482, 140 Tex. 670— 
Commercial Standard Ins. Co. v. 
Roblnson, 161 S.W.2d 796, 187 Tex. 
184—Texas Employers* Ins. Ass'n 
V. Roberts, 189 S.W.2d 80, 185 Tex. 
123—Carter v. Travelers Ins. Co., 
120 S.W.2d 681, 132 Tex. 288. 

Travelers Ins. Co. v. Carter, Clv. 
App., 298 S.W.2d 231, error re¬ 
fused no reverslble error—Thomp¬ 
son V. Employees Lloyds, Civ.App., 
292 S.W.2d 643, error refused no 
reverslble error—^Texas Emp. Ins. 
Ass'n V. Curry, Civ.App., 290 S.W. 
2d 767, error refused no reverslble 
error^-Texas Emp. Ins. Ass'n v. 
Butler, Civ.App,. 287 S.W.2d 198, 
error refused no reverslble error 
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will not justify disturbing the decision below,84 as | wbere the error is cured by the instnictions of the 


—^Traders & General Ins. Co. v. 
Whitener, Civ^pp., 279 S.W.2d 1B2, 
reversed on other grounds, Sup., 
289 S.W.2d 238—^Insurance Co. of 
Tex. V. Sides, Civ.App., 279 S.W.2d 
114, error refused no reversible er¬ 
ror—^Traders & General Ins. Co. v. 
Rockey, Civ.App., 278 S.W.2d 490, 
refused no reversible error—^Tex¬ 
as Emp. Ins. Ass*n v. Shiflet, Giv. 
App., 276 S.W.2d 942, refused no 
reversible error— "U, S. Pidelity & 
Guaranty Co. v, Lewls, Civ.App., 
266 S.W.2d 194, refused no reversi¬ 
ble erroi^Thomas v. Bmployers 
Relnsurance Corp., Civ.App., 252 S. 
W.2d 777—^Texas Emp. Ins, Ass’n 

V. Thames, Civ.App., 236 S.W.2d 
203, error refused—^Trinity Uni- 
versal Ins. Co. v. Chafln, Civ.App., 
229 S.W.2d 942, error refused no 
reversible error—^Texas Emp. Ins. 
Ass*n V. Harkey, Civ.App., 208 S. 

W. 2d 915, afflrmed 208 S.W.2d 919, 
146 Tex. 504—Travelers Ins. Co. v. 
McCown, Clv.App., 206 S.W.2d 668. 
error dismissed—Associated Emp. 
Liloyds V. Landin, Civ.App., 205 S. 
W.2d 662, error refused no reversi¬ 
ble error—Texas Emp. Ins. Ass'n v. 
Wade, CivA.pp., 197 S.W.2d 203, er¬ 
ror refused no reversible error— 
Travelers Ins. Co. v. Epps, Civ. 
App., 191 S.W.2d 100, refused no 
reversible error—^Texas Employers 
Ins. Ass’n v. Hale, Civ.App., 167 S. 
W.2d 575, error refused—^Pederal 
Underwriters Exchange v. Hinkle, 
CivApp., 167 S,W.2d 807, error re¬ 
fused—Aetna Cas. Se Sur. Co. v. 
Block, CivApp., 161 S.W,2d 872— 
Consolidated Underwriters v. Dunn, 
CivApp., 165 S.W.2d 481, error dis¬ 
missed by agreement—Texas In- 
denmity Ins. Co. v. Phillips, Civ. 
App., 168 S.W.2d 608, error dis¬ 
missed—United Employers Casual- 
ty Co. V. Oden, Clv.App., 160 S.W. 
2d 114, error dismissed, Judgment 
correct—^United Bmployers Casual- 
ty Co. V. Smith, CivApp., 145 S.W, 
2d 249, error refused—^Maryland 
Casually Co. v. Foote, Clv.App., 189 
S.W.2d 602, error refused—^Federal 
Underwriters Exchange v. Simp- 
Bon, Civ.App., 137 S.W.2d 132— 
Texas Employers Ins. Ass’n v. 
Thrash, Clv.App., 136 S.W.2d 905, 
error dismissed, judgment correct 
—Commercia! Standard Ins. Co. v. 
Davis, Clv.App., 135 S.W.2d 794, 
error dismissed, 137 S.W.2d 1, 134 
Tex. 487—^Texas Employers Ins. 
Ass’n V. Fierson, CivApp., 1$5 S. 
W.2d 550—^Federal Underwriters 
Exchange v. Bullard, Civ App., 128 
S.W.2d 126—^Texas Beciprocal Ins. 
Ass’n V. Stadler, CivApp., 126 S.W. 
2d 706, error dismissed, Judgment 
correct—Texas Fire & Casualty 
Underwriters v. Watson, CivApp., 
126 S.W.gd 496, error refused— 
Traders & Oeneral Ins. Co. v. Ein- 


cald, Civ.App., 116 S.W.2d 868— 
Bepublic Underwriters v. Green- 
haw, Civ.App., 114 S.W.2d 862— 
Traders Se General Ins. Co. v. 
Crouch, Civ.App., 113 S.'W’.2d 650, 
error dismissed—^Traders Se Gener¬ 
al Ins. Co. V. Offield, Civ.App., 105 
S.W.2d 359, error dismissed. 

Wash.—Cunningham v. Department 
of Labor & Industries, 236 P.2d 291, 
39 Wa8h.2d 298—^Diesso v. Depart¬ 
ment of Labor and Industries, 216 
P.2d 752, 86 Was]i.2d 58. 

Wis.—^Hadison Alrport Co. v. Indus- 
triai Commission, 285 N.W. 757, 
231 Wis. 256. 

84i CaL—Ocean Accident & Guaran- 
tee Corp. v. Industrial Accident 
Commlssion of California, 101 P. 
2d 704, 38 C.A2d 601. 

Ga.—City of Hapeville v. Preston, 16 
S.E.2d 774, 65 Ga.App. 835. 

Idaho.—Dlllard v. Jones, 72 P.2d 705, 
68 Idaho 273—In re Mackenzie, 46 
P.2d 73, 55 Idaho 663. 

BAn.—^Rlchards v. JT—M Service Corp., 
188 P.2d 939, 164 Kan. 316. 

Ky.—Stearns Coal Se Lumber Co. v. 

I Roberts, 168 S.W.2d 673, 293 Ky. 75 
—^Hardy-Burlingham Mining Co. v. 
Hurt, 69 S.W.2d 1080, 253 Ky. 634. 

Md.—^Moore v. Clarke, 187 A 887, 171 
Md. 89, 107 A.L.R. 924. 

Mass.—Dlllon’s Case, 85 N.E.2d 69, 
824 Mass. 102. 

N.J.—Calicchio v. Jersey City Stock 
Tards Co., 14 A2d 465, 126 N.J.Law 
112—Comparri v. James Readding, 
Inc., 8 A2d 802, 121 N.J.Law 591. 

N.C-^Johnson v. Foreman-Blades 
Lumber Co., 4 S.E.2d 384, 216 N.C. 
128—^Holmes v, M. G. Brown Co., 
178 S.B. 569, 269 N.C. 785. 

Ohio.—Newland v, Industrial Com- 
mission of Ohio, 19 N.E.2d 780, 60 
Ohio App. 104. 

Pa.—TofCalori v. Donatelli Granite 
Co., 43 A2d 684, 157 Pa.Super. 311 
—Hughes v. McCartney, 28 A2d 
346, 147 Pa.Super. 44—^Flock v. 
Pittsburgh Terminal Coal Corp., 13 
A2d 881, 140 Pa.Super. 232. 

S.C.—^McPherson v. American Mut 
Liablllty Ins. Co., 37 S.E.2d 186, 
208 S.C. 76. 

S.D.—^Humphreys v. Frank Schuk- 
necht, Jr., Const Co., 279 N.W. 246, 
66 S.D. 112. 

Tex.—Whitener v. Traders Se General 
Ins. Co., 289 S.W.2d 233—^Texas 
Emp. Ins. A8S’n v. Poe, 253 S.W.2d 
645, 152 Tex. 18—Hood v. Texas 
Indem. Ins. Co., 209 S.W.2d 345, 
146 Tex. 522—Stanaland v. Traders 
Se General Ins. Co., 195 S.W.2d 118, 
146 Tex. 105—^Pidelity & Casualty 
Co. of New Tork v. McLaughlin, 
135 S.W.2d 955, 134 Tex. 618. 

Texas General Indem. Co. v. 
Mannhalter, Civ.App., 290 S.W.2d 
360—^Texas Emp. Ins. Ass^n v. Had- 
ley, Civ.App., 289 S.W.2d 809— 
Te±as Eknp. Ins. AseTn v. McMultin, = 

99 


Cav.A®p., 279 S.w.2a 699, refused 
no reversible error—^Texas Emp. 
Ins. Ass*n v. Sevier, Civ.App., 279 
S,W.2d 473, refused no reversible 
error—Texas Emp. Ins. Ass’n v. 
Baker, Civ.App., 278 S.W.2d 419, re¬ 
fused no reversible error—^Texas 
Emp. Ins. Ass*n v. Elder, Civ.App., 
274 S.W.2d 144, afflrmed, Sup., 282 
S.W.2d 371—^Texas Emp. Ins. Ass’n 
V. Hughey, Civ.App., 266 S.W.2d 
456, refused no reversible error— 
Traders Se General Ina Co. v. Gray, 
Clv.App., 257 S.W.2d 327—Texas 
Emp. Ins. Ass’n v. Hale, Civ.App., 
242 S.W.2d 796—^Houston Fire Se 
Cas. Ina Co. v. Ford, CivApp., 241 
S.W.2d 158, refused no reversible 
error—^Texas Emp. Ina Ass’n v. 
Scott, CivApp., 283 S.W.2d 171, er¬ 
ror refused no reversible error— 
Highway Ina Underwriters v. 
Dempsey, Civ.App., 232 S.W.2d 117 
—rTexas Emp. Ins. Aj9s’n v. Patter- 
son, Clv.App., 231 S.W.2d 898, error 
refused—^Looney v. Traders & Gen¬ 
eral Ins. Co., CivApp., 231 S.W.2d 
785, error refused no reversible er¬ 
ror—Texas Emp. Ina Ass’n v. Tan- 
ner, Civ.App., 218 S.W.2d 277, re¬ 
fused no reversible error—Texas 
Emp. Ins. Ass'n v. Hodnett, Civ. 
App., 216 S.W.2d 801, refused no 
reversible error—^Maryland Cas. Co. 
V. Gideon, Civ.App., 218 S.W.2d 848 
—^Texas Emp. Ins. Ass'n v. Reid, 
Civ.App., 209 S.W.2d 1016—Asso¬ 
ciated Employers Lloyds v. Wig- 
gins, Civ.App., 208 S.W.2d 705, re¬ 
fused no reversible error—^Texas 
Emp. Ina Ass^n v. Applegata Civ. 
App., 206 S.W.2d 412, error refused 
no reversible error—^Traders Se 
General Ina Co. v. Stanaland, Civ. 
App., 202 S.W.2d 702, error refused 
no reversible error—^Lewls v. Tex¬ 
as Emp. Ins. Ass’n, Civ.App., 197 
S.W.2d 187, error refused no re¬ 
versible error—Consolidated Un¬ 
derwriters V. Foxworth, Civ.App., 
196 S.W.2d 87, error granted—Tex¬ 
as Emp. Ins. Ass'n v. Hala Civ. 
App., 188 S.W.2d 899, afflrmed 191 
S.W.2d 472, 144 Tex. 432—Superior 
Lloyds of America v. Foxworth, 
Civ.App., 178 S.W.2d 724, error re¬ 
fused—^Postal Mut. Indemnity Co. 
V. James, Clv.App., 154 S.W.2d 148, 
error refused—United Employers 
Casualty Co. v. Summerour, Civ. 
App., 151 S.W.2d 247, error dis¬ 
missed, Judgrment correct—South¬ 
ern Underwriters v. Lewis, Civ. 
App., 160 S.W.2d 162—United Em¬ 
ployers Cas, Co. V. Bezdek, Civ. 
App., 146 S.W.2d 478, error dis¬ 
missed—Service Mut. Ins. Co. of 
Texas v. White, Clv.App., 138 S.W. 
2d 278, error refused—Southern 
Underwriters v. Erwln, Clv.Apl;>*i 
184 S.W.2d 720, error granted— 
Texas Fire Se Casualty Underwrtt^ 
era v. Blair, Clv.App./‘13or 
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court*® or by the verdict, findings, or judgment.®® 

One cannot complain of a ruling on appeal which 
is favorable to or does not affect him,88 as 

where the error, if any, in the award is favorable 
to the complaining party.^^ 


The nile that the judgment below will not be re- 
versed for harmless errors has been applied where 
the alleged error was as to a ruling on the plead- 
ingSj^o the burden of proof,®^ the admission or ex- 
clusion of evidence,^2 the submission or failure 


409, error dismissed, judsrment cor- 
rect—^Texas Indemnlty Ins. Co. v. 
Brigsrs, Clv.App., 128 S.W.Sd 861. 
error dismissed, ludgment correct 
—Traders & General Ins. Co. v. 
Huntsman, Clv.App., 125 S.W.2d 
431, error dismissed, judgment cor¬ 
rect—^Tezas Bmployers* Ins. Ass*n 
V. Crosby, ClvA.pp., 128 S.W.2d 743 
—Southern XJnderwriters v. Jor- 
dan, av.App., 122 S.W.2d 260— 
Traders* & General Ins. Co. v. 
Nunley, Clv.App., 80 S.W.2d 383, 
error refused—^Employers* liiahlli- 
ty Assur. Corporation v. Slms, Clv. 
App., 67 S.W.2d 445, error refused. 

Wash.—^Purdy & Whltfleld v. Depart¬ 
ment of Labor and Industries, 120 
P. 2 d 868 , 12 Wash. 2 d 131. 

71 CJ. p 1393 note 77, 

85» Tex.—^Texas Emp. Ins. Ass*n v. 
Curry, Clv.App., 290 S.W.2d 767, er¬ 
ror refused no reversible error— 
Texas Emp. Ins. Ass*n v. Sevler, 
Civ.App., 279 S.W.2d 473, refused 
no reversible error—Texas Emp. 
Ins. Ass’n v. Baker, Civ.App., 278 
S.W.2d 419, refused no reversible 
error—St. Paul Kercury Indem. 
Co. V. Tarver, Civ.App., 272 S.W.2d 
796, error refused no reversible er¬ 
ror—^Texas Emp. Ins. Ass*n v. 
Craln, Clv.App., 259 S.W.2d 905, re¬ 
fused no reversible error—^Texas 
Emp. Ins. Ass’n v. Hale, Civ.App., 
242 S.W.2d 796—Houston Elre & 
Cas. Ins. Co. v. Ford, Clv.App., 241 
S.W.2d 158, refused no reversible 
error —Texas Emp. Ins. Ass'n v. 
Hodnett, Clv.App., 216 S.W.2d 301, 
refused no reversible error. 

86 . Tex.—^Phillips v. Texas Emp. 
Ins. As8'n, Civ.App., 306 S.W.2d 188 
—^Texas Emp. Ins. Ass’n v. Rob- 
erts, Civ.App., 281 S.W.2d 104— 
Texas Emp. Ins. Ass*n v. Rlgsby, 
Civ-App., 273 S.W.2d 681—Southern 
XJnderWrlters v. Yocham, Clv.App., 
140 S.'W’.2d 841, error dismissed, 
judgment correct—Southern Un- 
derwritefs v. Cooper, Clv.App,, 138 
S.W.2d 563, error dismissed, judg¬ 
ment correct. 

Vt—Sivret v. Knlght, 109 A.2d 496, 
118 Vt 343. 

87. Mo.—Harrls v. Haris, App.„ 160 

. S.'W.2d 760. 

NiJ.—^Mutual Chemical Co; of Amer- 
. ioa V. inniti, 3 A.2d 181, :).21 
^JXaw 449, afELrmed 8 A. 2 d 896, 
113 NJr.Law 262. ^ 

phlo.-TRyaJ?L y.., I^uetti^ia ^^OiH^s- 

- aIon„ A 4 >p.,v 8 A • j ^» 

i. 276 P^,897., 


Dosen v. Union Collleries Co., 29 
A.2d 354, 160 Pa.Super. 619. 

88. Tex.—General Acc. Pire & Life 
Ina Corporation v. Bundren, Com. 
App., 283 S.W. 491. 

Consolidated Underwrlters v. 
Saxon, Clv.App., 250 S.W. 447, re- 
versed on other groimds, Com.App., 
265 S.W. 148. 

89. 111.—Wells Bros. Co. v. Indus- 
trial Commisslon, 121 N.E. 256, 285 
111. 647. 

71 C.J. p 1370 note 14. 

90. Tex.—Texas Emp. Ins. A8s*n v. 
Patterson, Clv.App., 231 S.W.2d 898, 
error refused—^Bedner v. Pederal 
Underwrlters Exchange, Clv.App., 
133 S.W.2d 214, error dismissed, 
judgment correct—^Pederal Under¬ 
wrlters Exchange v. Ener, CivA.pp., 
126 S.W.2d 769, error dismissed, 
judgment correct. 

71 C.J. p 1394 notf 78. 

91. Ky.—Garmeada Coal Co. v. 
Mabe, 222 S.W.2d 829, 310 Ky. 801. 

Tex.—Texas Emp. Ins. Ass’n v. Min- 
cey, Clv.App., 255 S.W.2d 262. re¬ 
fused no reversible error—^Texas 
Emp. Ins. Ass’n v. Moyer, Civ.App., 
236 S.W.2d 231—Southern Under¬ 
wrlters V. Alvidrez, Clv.App., 140 
S.W.2d 355, error refused. 

71 aj. p 1394 note 79. 

92. U.S.—^Pacific Emp. Ins. Co. v. 
French, C.A.Tex., 224 P.2d 739— 
Robertson v. National Sur. Corp., 
CA.Tex., 208 F.2d 642—Pidelity & 
Cas. Co. of N. T. v. Williams, CA- 
Tex., 198 F.2d 128. 

Ky.—^Tiemey Mining Co. v. Myers, 
182 S.W.2d 312, 280 Ky. 6. 

La»—^Reeves v. Union Sulphur Co., 
App., 193 So. 899. 

Md.—^Baltimore & O. R. Co. v. Zapf, 
64 A.2d 139, 192 Md. 403, 6 A.L.R2a 
400—^Krell v. Maryland Drydock 
Co., 41 A.2d 502, 184 Md. 428— 
Thompson v. Standard Wholesale 
Phosphate & Acid Works, 13 A.2d 
328, 178 Md. 305—Parks & Hull Ap- 
pllance Corp. v. Reimsnyder, 9 A.2d 
648, 177 Md. 280—J. Norman Gelpe, 
Inc., V. Collett, 190 A. 836, 172 Md. 
166, 109 A.L.R. 887. 

Mo.—^McCoy V. Simpson, 189 S,W.2d 
950, 346 Mo. 72. 

Mont.—^Pauli^ v. Republlc Coal Co., 
lOi P.2d 4, 110 Mont 174. 

NetK—r^Umfey v. Kramer Motofsl* 52 
N.W.2,d 7991. 1^5 Neb..684. 

I^.J.-;^al^pw^ V. ip^ord Jytptor Co., 75 
8SB, 6'lT..Jf..896: ,,, , 

c6'nt, iat’A.2a 

. 129;-^Iil4gennan 

JLiinplisr Cf., ,92,A.2d 6?2, 

IQO 


24 N.J.Super. 120, afflrmed 99 A.2d 
513, 13 N.J. 316. 

Pltchenick v. New York Folding 
Box Co., 24 A.2d 876, 128 N.J.Law 
206, afflrmed 30 A.2d 40, 129 N.J. 
Law 399. 

N.M.—^Apodaca v. Alllson & Haney, 
268 P.2d 711, 67 N.M. 315. 

Ohio.—Brummage v. Industrial Com¬ 
misslon of Ohlo, 129 N.E.2d 844, 164 
Ohio St 255. 

Morrissey v. Industrial Commis¬ 
slon, 128 N.E.2d 815, 98 Ohio App. 
213—^Kemp v. Industrial Commis¬ 
slon, 122 N.E.2d 14, 96 Ohio App. 
391—Gnat v. Packard Blec. Divi- 
slon General Motors Corp., App., 88 
N.E.2d 811—^Davldson v. Industrial 
Commisslon, App., 82 N.E.2d 866— 
Wehrle v. General Motors Corp., 
App., 80 N.E.2d 702—Abbott V. In¬ 
dustrial Commisslon, 74 N.E.2d 625, 
80 Ohio App. 7—Glllen v. Industrial 
Commisslon of Ohio, 17 N.E.2d 663, 
59 Ohio App. 241. 

Or.—Conley v. State Indus. Acc. Com¬ 
misslon, 266 P.2d 1061, 200 Or. 474. 
S.C.—^Dickey v. Sprlngs Cotton Mills, 
39 S.E.2d 601, 209 S.C. 204. 

Tex.—Walker v. Texas Emp. Ins. 
Ass*n, 297 S.W.2d 398—Whitener v. 
Traders & General Ins. Co., 289 S. 
W.2d 233—Foreman v. Texas Emp. 
Ins. Ass'n, 241 S.W.2d 977, 160 Tex. 
468, oplnion conformed to Texas 
Emp. Ins. Ass*n v. Foreman, Clv. 
App., 262 S.W.2d 248. 

Texas Emp. Ins. A8s'n v. Jones, 
Civ.App., 307 S.W.2d 133, refused 
no reversible error—^Traders & 
General Ins. Co. v. McDanlel, Clv. 
App., 305 S.W.2d 659—Texas Emp. 
Ins. Ass*n V. Melton, Clv.App., 304 
S.W.2d 468, error refused no re¬ 
versible error—^Texas Emp. Ins. 
A8S’n V. Hali, Civ.App., 295 S.W.2d 
478, error relhsed no reversible er¬ 
ror—Cottrell V. Texas Emp, Ins. 
Ass*n, CivApp., 293 S.W.2d 219, re¬ 
fused no reversible error—^Texas 
Emp. Ins. Ass'n v. Chancellor, Clv. 
App., 292 S.W.2d 860, error refused 
no reversible error—^Transport Ins. 
Co. V. Cossabpon, Clv App., 291 S.W. 
2d 746, refused no reversible error 
—Texas Emp. Ins. Ass*n v. George, 
Clv App., 288 S.W.2d 218, error re¬ 
fused no reversible error—Texas 
Emp. Ins. Ass’n v. Spivey, Civ.App, 
286 S.W.2d 197, error refused no 
reversible e^ror—American General 
Ins. Co.' V. Dennis, Civ.App., 280- 
SJW,2d 620—^Traders & General Ins. 
Co. V, Rocftey, Cav.Apt)., 278 S.W.2d 
490, refu^ no reversible ertor— 
'fbxas^Emp. ihs. Ass'^ v. Baker, 
CtvAi^h^ 278 S.W.2d 413, refused 
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to submit issues,** givii^ or refusal o£ instrue- ] tions,»* or where tbe alleged error related to such 


no reversible error—^Texas Emp. 
Ins. Ass’n v. Polk, ClvA.pp., 269 
S.W.2d 582, refused no reversible 
error—^Texaa Emp. Ins. Ass’n v. 
Hughey, CIv.App., 266 S.W.2d 466, 
refused no reversible error—^Texas 
Emp. Ins. Ass'n v. Pish, Civ.App., 
266 S.W.2d 436, refused no reversi¬ 
ble error—^Traders & General Ina 
Co. V. Qray, Civ.App., 267 S.W.2d 
827—American Motorists Ins. Co. v. 
Black, CivA.pp., 268 S.W.2d 678— 
Gilcrease v. Hartford Acc. & In- 
dem. Co., Civ.App., 252 S.W.2d 716 
x-Texas Emp. Ins. Ass'n v. All- 
ffood, Clv.App., 262 S.W.2d 689, re¬ 
fused no reversible error—National 
Auto. & Cas. Ins. Co. v. Layman, 
ClvA.pp., 248 S.W.2d 993—Texas 
General Indem. Co. v. Scott, Civ. 
App., 246 S.W.2d 228, reversed on 
other grounds 258 S.W.2d 661, 162 
Tex. 1—^Texaa Emp. Ina Ass’n v. 
Hentbom. CivJ^pp., 240 S.W.2d 892, 
refused no reversible error— Tex&a 
Emp. Ins. Ass*n v. Scott, Civ.App., 
233 S.W.2d 171, error refused no 
reversible error—^Associated Emp. 
Lloyds V, Cherry, Civ.App., 232 S. 
W.2d 438, error refused no reversi¬ 
ble error—Pacific Emp. Ins. Co. v. 
Bamett, Clv.App., 280 S.W.2d 331, 
error r^used no reversible error— 
Maddox V. Texas Indem. Ins. Co., 
Civ.App., 224 S.W.2d 496, error re¬ 
fused no reversible error—Texas 
Emp. Ins. Ass’n v. Bounds, Civ. 
App., 218 S.W.2d 496, error gnranted 
—Texas Emp. Ina Ass’n v. Hod- 
nett, CivApp., 216 S.W.2d 801, re¬ 
fused no reversible error—^Texas 
Emp. Ina Ass*n v. Reid, Clv.App., 
209 S.W.2d 1016—^Pacific Emp. Ins. 
Co. V. Gage, Clv.App,, 199 S.W.2d 
637, error refused no reversible er¬ 
ror—Lewis V. Texas Emp. Ina 
Ass’n, Civ.App., 197 S.W.2d 187, er¬ 
ror refused no reversible error— 
Texas Emp. Ina Ass’n v. Wrigbt, 
CivA.pp., 196 S.W.2d 867, error re¬ 
fused no reversible error—^Tates v. 
Pacific Indem. Co., CivApp., 198 S. 
W.2d 266, error refused no reversi¬ 
ble error—Texas Emp. Ina Ass'n v. 
Hala CivApp., 188 S.W.2d 899, a£- 
flrmed 191 S.W.2d 472. 144 Tex. 432 
—Superior Lloyds of America v. 
Foxworth, Civ.App., 178 S.W.2d 724, 
error refused—^Pederal XJnderwrlt- 
ers Exebange v. Morton, Civ.App., 
167 S.W.2d 267, error refused— 
Texas State KCighway Pepartment 
V. Butler, Civ.App., 168 S.‘W.2d 878. 
error refused—Texas Employeys* 
Ins. Ass’n v. Llgbtfoot, Civ.APP*» 
158 S.W.2d 321, modifled on other 
grounds 162 S.W.2d 929, 139 Tex. 
804^tF2ilted EmplOyers Cas. Co. v:- 
B^defii tJivApp:, 146 S.W:2d 473, 
emr^ dis^i^d-^Alli^d tTndejrwrlt- 
, y]‘'Sirtl^aii;/9l'^Apij,-146 s'W, 
ta’'76^',' igi^r W:^ed7r^Bi^t4i ®m- 
pharai»: Casualty“€ai y Marr/dlv. 


App., 144 S.W.2d 978, error dls- 
mlssed, Judgment correct—Service 
Mut. Ins. Co. of Texas v. Whita 
Civ.App., 188 S.W.2d 278, error re¬ 
fused—Texas Employers Ins. Aj 9 S*n 
V. Hevolow. Civ App., 136 S.W.2d 
931, error dismlssed, Judgment cor¬ 
rect—Southern Underwriters v. Br- 
win, Civ.App.. 184 S.W.2d 720, error 
granted—Texas Employers' Ina 
Ass*n V. Peppers, Civ.App., 188 S.W. 
2d 165, error dismlssed, Judgment 
correct—^Traders & General Ins. Co. 

V. Belcher, CivApp., 126 S.W.2d 85, 
error refused—Gulf Casualty Co. v. 
Archer, Civ.App., 118 S.W.2d 976, 
error dismlssed—^Traders & Gener¬ 
al Ins. Co. V. Garry, CivApp., 118 
S.W.2d 840, afflrmed 143 S.W.2d 870, 
136 Tex. 290—^Traders & General 
Ins. Co. V. Wilkins, Civ.App., 116 
S.W.2d 1166, error dismlssed— 
Maryland Casualty Co. v. Drum- 
mond, CivApp., 114 S.W.2d 366. er¬ 
ror refused—Texas Employers* Ins. 
Ass*n v. Clack, Civ.App.. 112 S.W.2d 
626, afflrmed 132 S.W.2d 899, 184 
Tex. 161—Texas Employers* Ina 
As8’n V. Hamilton, Ci^-App., 95 S. 

W. 2d 767, error dismlssed—West¬ 
ern Casualty Co. v. Ratlilt, Civ, 
App., 76 S.W.2d 186—Indemnity 
Ina. Co. of North America v. 
Wrlght, CivApp., 69 S.W.2d 488, er¬ 
ror dismlssed—Liberty Mut. Ins. 
Co. v. Boggs, Civ.App., 66 S.W.2d 
787, error dismlssed—^Traders* & 
General Ina Co. v. Williams, Civ. 
App., 66 S,W.2d 780. 

Wash.—^Hutchlngs v. Department of 
Labor and Industries, 167 P.2d 444. 
24 Wash.2d 711—McIntyre v. De¬ 
partment of Labor cind Industries, 
169 P.2d 904, 28 Wash.2d 119— 
Purdy & Whitfleld v. Department of 
Labor and Industries, 120 P.2d 868, 
12 Wash.2d 181. 

71 CJr. p 1894 note 80. 

93. U.S,—^Talamantez v. Aetna Cas. 
& Sur. Co., C.AXex., 198 F.2d 406. 

Md-—Cumberland Motor Sales v. HU- 
liker, 122 A.2d 329, 210 Md. 70. 

Tex.— Associated Indam. Corp. v. Ku- 
Jawa, 268 S.W.2d 122, 163 Tex. 814 
—^National Mut. Casualty Co. v. 
Lowery, 148 S.W.2d 1089, 136 Tex. 
188 —^Federal IJnderwrlters Ex- 
change v. ge6t, >123 S.W.2d 332, 132 
Tex, 299. 

Texas Emp. Ins. Ass*n v, Jones, 
Clv.Appt, 807 S.W.2d 133, error re¬ 
fused no r.eve;rsible error—^Texas 
^ Genejra^l Indpm. Co. v. Brldwell, Civ. 
App., 304 S.^.2d 131, refused no 
reversible erroz'—Consolidated Ceus. 
Ina Co. V. Newman, Clv.APP., 800 
S.Wf2d 160, ,.arror refdsed no re- 
verslbie ef^br—^bfexas, Erfip. Ina 
' Ass*n V. Hudgrinlii ' Civli^ppV 234 S. 
W.‘2d’ 44^, *ei4bi^ refused tio re^etsi- 
hle' ^ lasrl Cd. v. 

’ Burrres; ^8' S.W.^ 934, 

; * ^6 feVersible e^rrbt^TlBijeas 


Emp. Ins. Ass*n v. Mlncey, Civ. 
App., 266 S.W.2d 262, refused no 
reversible error—^Texas Emp. Ina 
Ass*n V. Allgood, Civ.App., 262 S. 
W.2d 689. refused no reversible er¬ 
ror—^Pacific Emp. Ins. Co. v. 
Brasher, CivApp., 234 S.W.2d 698, 
error refused no reversible er¬ 
ror—^Texas Emp. Ins. Ass'n v. 
Spivey, Civ.App., 231 S.W.2d 760, 
error refused no reversible error— 
Southern Underwrlters v. Cooper, 
CivApp., 188 S.W.2d 663, error dis- 
missed, Judgment correct—^Federal 
Underwriters Bxchange v. Slmp- 
son, CivApp., 137 S.W.2d 182— 
Southern Underwriters v. Erwin, 
Civ.App,, 184 S.W.2d 720, error 
granted—Federal Underwriters Bx¬ 
change V. Carroll, Clv.App., 130 S. 
W.2d 1101—Texas Flre & Casualty 
Underwriters v. Blair, CivApp,, 130 
S.W.2d 409, error dismlssed, Judg¬ 
ment correct—Texas Indemnity 
Ins. Co. V. Brlggs, CivApp., 128 S. 
W.2d 861, error dismlssed, Judg¬ 
ment correct—Traders & General 
Ins. Co. V. Ray, CivApp., 128 S.W- 
2d 80, error dismlssed, Judgment 
correct— Tex&a Employers Ins. 
Ass*n V Hamop, CivApp., 97 S.W. 
2d 1041. 
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94. U.S.—^Hartford Acc. & Indem. 
Co. V. Black, C.ATex., 193 F.2d 971, 
rehearing denled 194 F.2d 1005. 

Md.—^Paul Const. Co, v, Powell, 88 A 
2d 887, 200 Md. 168—Sun Cab Co. 
v. Powell, 77 A2d 783, 196 Md. 5T2 
—^Mlller v. James HcGraw Co., 42 
A2d 237, 184 Md. 629—Parks & 
Hull AppUance Corporation v, 
Reimsnyder, 9 A2d 648, 177 Md. 
280. 

Ohio.—^Logsdon V. Industrial Com- 
mission, App., 67 N.E.2d 823, af¬ 
flrmed 57 N.B.2d 76, 143 Ohio St. 
608—^Furnis v. Industrial Commis- 
sion, 46 NJB.2d 782, 71 Ohio App. 
146—^Toledo Edison Co. v Tullis^ 
1 N.E.2d 824, 61 Ohio App. 417. 

Or .—King V State Indua Acc. Cooa- 
misslon, 309 P.2d 159, opinion ad- 
hered to 816 P.2d 148. 


Tex.—^Eubanks v. Texas Emp. Ina 
Ass’n, 246 S.W.2d 467, 161 Tex. 67 
—Texas Emp. Ins. Ass*n v. McKay, 
210 S.W.2d 147, 146 Tex. 569— 
Oreat American Indemnity Co. v. 
Sams. 176 S.W.2d 312, 142 Tex. m 
—Southern Underwriters v, Boa- 


well, 158 S,W.2d 280. 138 Tex. 235. 

Consolidated Underwriters' ' v. 
Duncah, Oiv.App., 282 S.W.2d'888, 
error r^used nb reverslb!^ efixsi*— 
Texas Emp. Inis. Ass*n r, 
/divApp., 268 S.W.2a ll2, ‘pefii^ 
no. reversible en^r^Texas 
Ina Ass*n V‘/"Beia, Ciy.A 

s:w.2d lOie-^rfrad^rs;' A 
Ihs. dd. V- 
' i3.W.2d ^ 
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matters as misconduct of the court,^® counsel,^® i ceeding,®^ the computation of the award,^^ or the 
or the jurors,37 the mode and conduct of the pro- | 


derwritera v. Foxworth, Civ.App., 
196 S.W.2d 87, error grranted—^Fed- 
eral Underwrlters Bxcbanire v. 
Sandel, ClvA^pp., 166 S.W.2d 147, 
error refused—^Tezas State Higrh- 
way Department v. Reeves, Clv. 
App., 161 S.W.2d 357, error refused 
—Southern Underwrlters v. Alvi- 
drez, Civ.App., 140 S.W.2d 355, er¬ 
ror refused—^Traders & General 
Zns. Co. V. Lockwood, ClvA.pp., 138 
S.W.2d 589, error dismissed, Judg- 
ment correct—Service Mut. Ins. Co. 
of Texas v. Whlte, CivApp., 188 S. 
W.2d 273, error refused—^Traders 
<& General Ins. Co. v. Boysen, Civ. 
App., 123 S.W.2d 1016, error dis¬ 
missed, Judgrment correct—^Federal 
Underwrlters Bxchangre v. Crow, 
ClvApp., 118 S.W.2d 1073, error 
dismissed—Traders St General Ins. 
Co. V. Slusser, Clv.App., 110 S.W.2d 
598, error dismissed—^Texas Em- 
ployers' Ins. Ass'n v. Phillips, Civ. 
App., 109 S.W.2d 1088, error dis¬ 
missed—Traders* St General Ins. 
Co. V. Nunley, CivApp., 80 S.W.2d 
■883, error refused—^Republic Un- 
derwriters v. Glover, CivApp,, 72 
S.W. 2 d 314, error dismissed. 

Vt.—Sivret V. Knlght, 109 A2d 496, 
118 Vt 848. 

Wash.—^Devlin v. Department of Da¬ 
bor and Industries of Washington, 
78 P.2d 952, 194 Wash. 649. 
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» 5 - N.J.—^Rotino v. J. P. Scanlon, 
Inc., 15 A.2d 336, 762, 126 N.J.Law 
227, afflrmed 19 A2d 777, 126 N.J. 
Daw 419. 

Tex.—Texas Emp. Ins. Ass*n v. Dogs- 
don, CivApp., 278 S.W.2d 893, re¬ 
fused no reversible error—Associ¬ 
ated Emp. Dloyds v. Cherry, Civ. 
App., 232 S.W.2d 438, error refused 
no reversible error—United Em- 
ployers Caa. Co. v. Curry, Civ.App., 
162 S.W.2d 862—^United Employers 
Casualty Co. v. Marr, CivApp., 144 
S.W.2d 973, error dismissed, judg- 
ment correct 

90 . Tex.—Whitener v. Traders St 
Gveneral Ins. Co., 289 S.W.2d 233— 
Lumbennen's Dloyds v. Doper, 269 
S.W.2d 867, 163 Tex. 404—Texas 
Emp. Ins. Ass'n v. Poe, 253 S.W.2d 
645, 152 Tex. 18—^Elng v. Federal 
Underwrlters Exchange, 191 S.W. 
2d 855, 144 Tex. 581—Federal Un- 
derwriters Exchange v. Blckham, 
167 S.W.2d 366, 138 Tex. 128. 

Dumbermen's Ins. Corp. v. Good¬ 
man, CivApp., 304 S.W.2d 139, er¬ 
ror refused no reversible error— 
1'ransport Ins. Co. v. Burditt, Civ. 
App., 294 S.W.2d 248—^Transport 
Zns. Co. V. Cossaboon, Civ.App., 291 
^.W.2d 746, refused no reversible 
error—Gulf Cas. Co., v. Jones, Civ. 
^.fpp., 290 S.W.2d, 334, error refused 
»e reversible error—Texas En^. 


Zns. Ass*n v. Hadley, Civ.App., 289 
S.W.2d 809—^Texas Emp. Ins. Ass’n 
V. George, Clv.App., 288 S.W.2d 218, 
error refused no reversible error— 
Texas Emp. Ina Ass’n v. Boberts, 
CivApp., 281 S.W.2d 104—Texas 
Emp. Ins. Ass’n v. Cruz, Civ.App., 
280 S.W.2d 388, error refused no 
reversible error—^Texas Emp. Ins. 
Ass*n V. Sevier, Civ.App., 279 S.W. 
2d 473, error refused no reversible 
error—^Texas Emp. Ins. Ass’n v. 
Dogsdon, Clv.App., 278 S.W.2d 893, 
refused no reversible error—^Texas 
Emp. Ina Ass’n v. Baker, Civ.App., 
278 S.W.2d 419, refused no revers¬ 
ible error—^Texas Emp. Ins. Ass*n 

V. Rigsby, Civ.App., 273 S.W.2d 681 
—Traders & General Ins. Co. v. 
Stone, Civ.App., 268 S.W.2d 409— 
Gllcrease v. Hartford Acc. & Indem. 
Co., Clv.App., 262 S.W.2d 716—Tex¬ 
as Emp. Ina Ass'n v. Thames, Clv. 
App., 262 S.W.2d 228, refused no 
reversible error—^Texas Emp. Ins. 
Ass*n V. Noel, Civ.App., 269 S.W.2d 
835, error refused no reversible 
error—Texas Emp. Ina Ass*n v. 
Hale, Civ.App., 242 S.W.2d 796— 
Houston Flre & Cas. Ins. Co. v. 
Ford, Civ.App., 241 S.W.2d 168, er¬ 
ror refused no reversible error— 
Hlghway Ins. Underwrlters v. Cole- 
man, Clv.App., 289 S.W.2d 181, re¬ 
fused no reversible error—^High- 
way Ina Underwrlters v. Phillips, 
Clv.App., 234 S.W.2d 278—Texas 
Emp. Ins. Ass’n v. Scott Clv.App., 
233 S.W.2d 171, error refused no 
reversible error—BHghway Ins. Un¬ 
derwrlters V. Dempsey, Clv.App., 
232 S.W.2d 117—^Dooney v. Traders 
St General Ina Co., CivApp., 231 S. 

W. 2d 786, error refused no reversi¬ 
ble error—Texas Emp. Ins. Ass’n v. 
Davls, Civ.App., 228 S.W.2d 267, er¬ 
ror refused—^Texas Emp. Ins. Ass’n 
V. Brown, Civ.App., 226 S.W.2d 233, 
error refused no reversible error— 
Hlghway Ina Underwrlters v. Rob- 
erts, Clv.App., 224 S.W.2d 903, er¬ 
ror refused no reversible erroi>- 
Texas Emp. Ina Ass’n v. Crow, 
Clv,App., 218 S.W.2d 230, afflrmed 
221 S.W.2d 235, 148 Tex. 113, 10 
AD.R.2d 918—^Texas Emp. Ins. 
Ass'n V. Wells, Civ.App., 207 S.W. 
2 d 693, refused no reversible error 
—Texas Emp. Ins. Ass’n v. Fergu- 
son, Civ,App., 204 S.W.2d 197, er¬ 
ror refused no reversible error— 
Consolidated Underwrlters v. Fox- 
worth, Clv.App., 196 S.W.2d 87, er¬ 
ror granted—^Traders & General 
Ins. Co. V. Carlisle, Civ.App., 162 
S.W.2d 761—Maryland Cas. Co. v. 
Dandry, CivApp., 147 S.W.2d 290, 
error dismissed, judgment correct 
—^United Employers, Casualty Co. 
V. Marr, CivApp., 144 S.W.2d 973, 
error dismissed, Judgment correct 


—Traders & General Ins. Co. v. 
Maxwell, Clv.App., 142 S.W.2d 686, 
error dismissed, Judgment correct 
—Southern Underwriters v. To- 
cham, Civ.App., 140 S.W.2d 341, 
error dismissed, Judgment correct 
—Culpepper v. Dloyds America, 
CivApp., 140 S.W.2d 830, error dis¬ 
missed, Judgment correct—^Mary- 
land Casualty Co. v. Jackson, Clv. 
App., 139 S.W.2d 631, error dis¬ 
missed, Judgment correct—South¬ 
ern Underwrlters v. Schoolcraft 
CivApp., 189 S.W.2d 330, modlfied 
on other grounds 168 S.W.2d 991, 
138 Tex. 328—^Federal Underwrlt¬ 
ers Exchange v. Blckham, Civ.App., 
136 S.W.2d 880, afflrmed 167 S.W. 
2d 366, 138 Tex. 128—Uselton v. 
Southern Underwriters, Civ.App., 
181 S.W.2d 1040, error dismissed, 
Judgment correct—Traders & Gen¬ 
eral Ins. Co. V. Boysen, CivApp., 
123 S.W.2d 1016, error dismissed, 
Judgment correct—^Republlc Under¬ 
writers V. Brown, Civ.App., 117 S. 
W.2d 167, error dismissed—Texas 
Employers Ins. Ass*n v. Dlttle, Clv. 
App., 96 S.W.2d 677, error dis¬ 
missed. 

97. Tex.—Childers v. Texas Emp. 
Ins. Ass’n, 278 S.W.2d 687, 164 Tex. 
88 . 

Travelers Ins. Co. ▼. Carter, Civ. 
App., 298 S.W.2d 231, error refused 
no reversible error—^Texas Emp. 
Ins. Ass’n v. Hicks, Civ.App., 237 
S.W.2d 699, error refused no re¬ 
versible error—^Maryland Cas. Co. 
v. Gideon, Clv.App., 218 S.W.2d 848 
—Texas Employers Ins. Ass'n v. 
Moser, Civ.App., 162 S.W.2d 390. 

98. K.J.—^Temple v. Storch Truck- 
ing Co., 68 A2d 828, 3 N.J. 42. 

N.C.—Stewart v. Duncan, 80 S.E.2d 
764, 239 N.C. 640. 

Pa.—^Flock V. Pittsburgh Terminal 
Coal Corp., 13 A2d 881, 140 Pa. 
Super. 232. 

Tex.—Texas Emp. Zns. Ass'n v. Ap- 
plegate, Civ.App., 206 S.W.2d 412, 
error refused no reversible error— 
Texas Emp. Ins. Ass*n v. Ferguson, 
Clv.App., 196 S.W.2d 677—^Texas 
Emp. Ins. Ass*n v. Hsde, Civ.App., 
188 B.W.2d 899, afflrmed 191 S.W. 
2d 472, 144 Tex. 432—Traders St 
General Ins. Co. v. Davis, Civ.App., 
147 S.W.2d 908, error dismissed, 
149 S.W.2d 88, 136 Tex. 187—Fed¬ 
eral Underwriters Exchange v. 
Rigsby, Civ.App., 180 S.W.2d 1106, 
error dismissed, Judgment correct 
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99. U.S.—^Pacific Emp. Ins. Co. v. 
Frenoh, GATex., 224 F.2d 739— 
Hartford Acc. St Indem. Co. v. Mur- 
phy, GCATex., 168 F.2d 606—Con¬ 
tinental Caa Co. V. Dittla C.CA. 
Tex., 162 F.2d 728. 
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verdict or findings.^ 

A finding of willful misconduct of the employee, 
barring a compensation claim, makes immaterial 
any. etror in rulings on other issues.^ Although 
the court could have corrected an error of law on 
the record, remanding the case to the board, with 
directions, is harmless where no prejudice results.8 
A verdict of guilty is a mere irregularity not con- 
stituting reversible error.^ 

§ 809. Determination and Disposition of 
Cause 

On further Judfclal review of compensation proceed- 
ings, the court may grant such necessary reifef as the 
case may warrant. 

On further judicial review of compensation pro- 
ceedings, the court may grant such necessary relief 
as the particular case may warrant,5 but the court 
cannot aiford relief not authorized by the compen¬ 
sation act® Where the issues are separable, the 
court may aflSirm as to some and remand as to 
others.*^ The appellate court may continue the 
award of compensation pending the appeal notwith- 
standing appellant has superseded the judgment of 


the court below affirming the award of the board.* 
Where respondent files a remittitur of that part of 
the judgment tainted with error, the appellate, court 
may enter an appropriate decree.* The possibility 
that changed circumstances may have rendered the 
decree appealed from inappropriate in view of the 
lapse of time since evidence was heard does not call 
for action by the reviewing court in view of the 
availability of a remedy in die lower court^® 

The appeal will be dismissed where the lower 
court did not have jurisdiction of the case^^ 
or where appellant with full knowledge of the facts 
voluntarily accepts the benefits of the judgment ap¬ 
pealed from.i2 The court will not determine the 
liability of a person not a party to the appeal.^* 

Where it appears that the proper procedure for 
appeal to the court below was not taken, no relief 
will be aiforded on appeal from its decision affirmr 
ing the award of the commission.1^ Where the 
judge of the superior court, in passing on an ap¬ 
peal from an award of the commission, has no dis- 
cretionary power to set aside the award, a judg¬ 
ment affirming the commissiones award will not be 


Tex.—General Ins. Corp. v. Wlcker- 
sham, Clv.App., 286 S.W.2d 215, er¬ 
ror refused no reversible error— 
Industiial Iiloyds v. Denum, Civ. 
App., 160 S.W.2d 966, error refused 
—United Bmployers Casualty Co- 

V. Summerour, Civ.App„ 151 S.W. 
2d 247, error dismissed, judgment 
correct—^Texas Bmployers Ins. 
Ass*n V. Warren, Civ^App., 149 S.W. 
24 182, error refused—Associated 
Indemnity Corp. v. McQrew, Civ. 
App., 142 S.w.2d 667, afflrmed 160 

S.W.2d 912, 188 Tex. 683—Com- 
mercial Standard Ins. Co. v. Davls, 
Civ.App., 185 S.W.2d 794, error dis¬ 
missed, 187 S.W.2d 1, 134 Tex. 487 
—^Traders & General Ins. Co. v. 
Patterson, Civ.App., 123 S.W.2d 766, 
error dismissed—Southern Under- 
wrlters v. Jordan, Clv.App., 122 S. 

W. 2d 260—^Traders & General Ins. 
. Co. V. 0’Quinn, ClvApp., 111 S.W.2d 

869, error refused. 
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1. Tex.—Associated Indemnity Corp. 
V. McGrew, 160 S,W.2d 912, 188 
Tex. 688. 

Texas Emp. Ins. Ass*n v. Mar- 
tlnez, Civ.App., 284 S.W.2d 198— 
Baker v. Highway In». Underwrlt- 
ers^ CivA.pp., 209 S.W.2d 979, re¬ 
fused no reversible error—Wick- 
son V. Service Mut. Ins. Co. of 
Texas, Civ.App,, 168 S.W.^d 668, 
erron refused—Traders General 
Ins. Co. V. Bums, Civ.App., 118 S. 
’W.2d 391—Fidellty & Casualty Co. 
tof New Tork v. McDaucrhlln, Cjlv. 
App., 106 S.W.2d 815, afflrmed 135 


S.W,2d 966, 184 Tex. 613—Fidellty 
& Casualty Co, of New York v. 
Ener. Civ.App., 97 S.W.2d 26T. 

Wls.—McCune v. Industrial Commis¬ 
sion, 60 N.W.2d 683, 260 Wis. 499. 

2. Md.—^Harris v. R. P. Dobson & 
Co., 132 A. 374, 160 Md. 71. 

3. Ky.—J. F. Hardymon Co. v. Eaze, 
43 S.W.2d 678, 241 Ky. 252. 

4. m.—^Kannenberg v. Deere & 
Mansur Co., 208 Ill.App. 607. 

5. U.S,—Great Am. Indem. Co. v. 
Ortiz, C.ATex., 193 F.2d 43. 

General xuovisions InappUoable 
W^orkmen^s compensation act pro¬ 
scribes a complete and exclusive pro¬ 
cedure of its own, and therefore civil 
code provlsions relating to power of 
supreme court to enter judgment on 
appeal, under certain circumstances, 
as justice may require, and civil 
code provlsions relating to other 
matters, may not be borrowed to 
supplement provlsions of workmen’s 
compensation act. 

Kan.—Mustice v. Continental Can Co., 
267 P.2d 664, 174 Kan. 639. 

6. Pa.—Simon v. Fine, 74 A.2d 674, 
167 Pa.Super. 386. 

7. U.S.—Great Am. Indem. Co. v. 
Ortiz, C.A.Tex,, 193 F.2d 43. 

8. Ky.—^Employers’ Diablllty Assur. 
Corporation v. Gardner, 263 S.W. 
743, 204 Ky. 216. 

9. Tex.—^Texas Employers’ Ins. 

Ass’n V. Lightfoot, 162 SW.2d 929, 
139 Tex. 304. 


10. Mass.—Whltehead'8 Case, 45 N. 
E.2d 839, 312 Mass. 611. 

11- Tex.—American Surety Co. of 
New Tork v. Mays, Civ.App., 167 S, 
W.2d 444, error refused. 

12. Mo.—^Fear v. Bbony Palnt Mfgi 
Co., 181 S.W.2d 669, 238 Mo.Appv 
660. 

13. XdablUly of insuranoe oarxlers 
In workmen's compensation pro- 

ceedlngs brought by employee who 
allegedly lost his left eye as resuit 
of infection caused by dust par- 
ticles entering his eye whlle he was 
engaged in cleaning up operations 
entailing shoveling debris Into wag- 
on, wherein It appeared that em¬ 
ployee had been industrlally blind In 
his left eye at time of his employ- 
ment and that after his employment, 
but prior to enucleation, he had sus- 
tained impalrment of right eye 
Vision as resuit of industrial ac¬ 
cident, Insurer alCordlng coverage at 
time of right eye injury not belng a 
party to appeal taken by employer 
and its (different) insurer from award 
in left eye casa supreme court 
would not determine liability of each 
of Insurance carriers with respect to 
claims for injxiries to respective 
eyes. '' 

Kan.—Justice v. Continental Can 
257 P.2d 664, 174 Kan. 639. 

14. lowa.—^Keys v. Ameri^ 

& Tile Co., 170 N.W. 296, 1§6 
140 . ■ ■;{ 
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set aside because of the failure of the court to ap- 
prove the commissiones finding of factas 

§ 810. -Affirmance 

On further Judiclal review, the Judgment below will 
be alTIrmed where no error appears. 

Where the record before the court on further re- 
view of a compensation proceeding shows nothing 
improper, the judgment must be affirmed.^® Where 
the appellate court is equally divided, the judgment 
below will be affirmed.l'^ An affirmance may be .en- 


16. Ga,—^Blaiichard v. Savannah 

River Lumber Co., 149 S.B3. 793, 40 
Oa.App. 416. 

ie. ^.S.—Safety Cas. Co. v. Brown, 
C.A.Tex.. 229 F.2d. 889—Travelers 
Tnw . Co. V. Branham, C.C.A.Va., 186 
- F.2d 873. 

Conn.—^Engelhard v. Capewell Mfg. 

Co., 74 A.2d 476, 187 Conn. 32. 

Fla.—^Mobley v. Pasco Packing Co., 
60 So.2d 662—^Upshaw v. Renuart 
Lnzuber Yards, 9 So.2d 806, 152 
‘ Fla. 242—Hardware Mut. Casualty 
> Co. V. Carlton, 8 So.2d 665, 150 
Fla. 729—Winn-Lovett Grocery Co. 
V. Stevens, 198 So. 834, 145 Fla. 
151, amended on other grounds 198 
So. 836, 146 Fla. 209—Cohen v. 
Sloan, 188 So. 831, 137 Fla. 335, 
rehearlng denied 190 So. 14, 138 
Fla. 762. 

Ky.—Cornett v. Fordson Coal Co., 
82 S.W.2d 984, 236 Ky. 209—De¬ 
partment of Highwaya v. Matney, 
161 S.W.2d 617, 290 Ky, 440. 

Da.—Caddo Contractlng Co. v. John¬ 
son, 64 So.2d 177, 222 La. 796. 

Ho.—Juhl V. Hussman-Ligonier Co., 
App., 164 S.W.2d 396. 

Neh.—BCom v. Gooch Feed Millr Co., 
58 N.W.2d 626, 167 Neb. 126. 

NJT.—Koxinaii v. Hygrade Food Prod¬ 
ucts Corp., 86 A.2d 690, 131 N.J. 
Daw 188. 

N.C.—Blythe v. WeUborn, 26 S.E,2d 
566, 223 N.a 857. 

Ohio.—^Idezin v, Industrial Commis- 
sion of Ohio, 26 N.E.2d 206, 186 
. Ohio St. 408. 

Or.>~'~MoPherson v. State Industrial 
' AocidOht Commission, 127 P.2d 844, 
169 Or. 190. 

RjL—^Bishop V. Franh Morrow Co., 
* 80 A.2d 110, 68 R.I. 618. 
Xex^-^osey v. Maryland Casualty 
- Co., Civ.App., 163 S.W.2d 269, error 
refused—^Federal Undearwriters Bx- 
ehange Y. ■ McDaniel, Civ.App., 140 
S.W.2d 979, error dismissed, judg^ 
' ueent coBf eot. 
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3^eot of afltrmaifcoe 

<1> AfEtrmance by reviewing court 
bif yudgip'^t of trial court in wQtlsr 
men’s compensation case had effeot 
oJ^ making that judgment the jud^- 
jtrfT ths. rcvio^hg 'court 
^£L•M^COrto^v. Underwritm 


Exchange, Clv.App., 

616. 

(2) Where compensation case was 
afflrmed by court of clvll appeals, 
trial court lost jurisdictlon of case 
and properly refused to consider new 
evldence. 

Tex.—^Texas Emp. Ins. Ass'n v. Blder, 
282 S.W.2d 871. . 

(8) Affirmance by reviewing court 
of judgment for clalmant in work- 
men*s compensation proceeding ren- 
dered moot ouestion of whether 
supersedeas should have been 
granted. 

D.C.—Harrls v. Britton, 218 P.2d 45, 
96 TT.S.App.D.C. 82. 

OonstitutioiLaltty of statute 

Judgment awardlng compensation 
would be afflrmed subject to determl- 
nation in pendlng appeal of reaaon- 
ableness of compensation schedules 
of 1937 Act 

Pa.—^Mattey ▼. Jones & Laughlin 
Steel Corp., 88 A.2d 410, 166 Pa. 
Super. 860—^Barbaryka v. Hender- 
son Coal Co., 36 A.2d 841, 164 Pa. 
Super. 402. 

Death of party 

Judgment dismissing appeal from 
compensation award making effective 
award as against one of two de- 
fendants without regard to rights or 
liabllities of codefendant except as 
they were incidentally involved would 
be afflrmed, notwlthstanding death of 
codefendant pendlng appeal, where 
claim mlght originally have been 
made against survivlng defendant 
alone. 

Conn.—^Lucarelll v. Earle C. Dodds, 
Inc., 186 A. 641, 121 Conn. 640. 

Umitationji ou scope of ireview 
In workmen's compensation case, 
limitatlons on scope of revlew on 
appeal from superior court decree 
dismissing claim on petition for re- 
view of declsion of industrial acci¬ 
dent board, whlch dismissed olaim 
for lack Qf juriadictlop, did not pre^ 
clude ^i4Hripance of deoree, , / 

Mass.^—^Eocha’s Case, 14 N.E.]2d l83, 

800 i21. 

^TULsei fee 

(1) Where compensation referee 
a^rd fh'Olivor of <datmaiiEt anff 
allow€^ 'iM&i”bi ^«'OBPfey-flve per ofent 

1Q4 


for attomey^s fee, and award was 
reversed by Industrial commission, 
and Circuit court then reversed and 
set aside dnal award of commission 
and entered judgment for plalntlff 
in stated amount, and that judg¬ 
ment was afflrmed by supreme court, 
award of referee allowing attomey^s 
fee passed out of case. 

Mo.—Sanderson v. Producers Com¬ 
mission Ass’n, App., 241 S.W.2d 
273. 

(2) Where question of attorney*s 
fees was never raised in trial court 
on appeal from an award of commis¬ 
sion, such court cannot, after afflrm- 
ance of Its judgrment and remand to 
it for execution, enter a judgment 
for attomes^s fees. 

Ohio.—State v. Industrial Commis¬ 
sion of Ohio, 156 N.E. 798, 11$ 
Ohio St 261. 

17. Ga.—State Bdghway Dept. of Ga. 

V. Tumer, 82 S.E.2d 805, 198 Ga. 
795. 

N.C.—Suiter v. Swift & Co. Fer- 
tilizer WorlES, 20 S.E.2d 298, 221 
N.C. 641—Elmore v. General 

Amusements, 19 S.B.2d 6, 221 N.C. 
636—Johnston v. Halifax Paper 
Co., 199 S.B. 20, 214 N.G 828. 

Pa.—Brenimah v. G. A. Stiles Co., 98 
A.2d 424, 178 Pa.Super. 237—Olden- 
dorf V. Pennsylvania R. Co., 81 
Pa.Super. 181. 

Va.—^Wright Motor Co. v. Stelnhllber, 
162 S.E. 192, 167 Va. 793. 

Wis.—^Radtke Bros. & Blortsch Co. v. 
Industrial Commission, 8 N.W.2d 
679, 240 Wis. 410. 

18. Tex.—Cassas v. Service Mut 
Ins. Co. of Texas, Civ.App., 167 S. 

W. 2d 423. 

18. Md.—^Moore v. Clarke, 187 A. 
887, 171 Md. 39, 107 A.L.R. 924. 

20. D.S.—^Taylor v, McMaalgat C.C. 

AJMCioh., 89 F.2d 688. 

Ga.—Btbb Mfg. Co, v. Alford, 179 
S.B. 912„ 61 Ga.App. 287. , 

Tex.-^Fedearal Under'^ters'' Bx- 
'change v. Popnoe, Civ.App., 140 S. 
484, eifor dismissed. 

22i Dt—MeOs/tTry v. Industrial Com- 
mislsloi^^ %2$ NM. 818, 290 m 677. 
Tek.-v^3tttle V. Swvioe Mut, Ins. Co. 
of Texasi C^trijLpp., 198 B.W»2d 221. 


tered pursuant to an agreement of the parties.^® 

Affirmance is proper where the judgment is cor- 
rect despite an error in the findings^® or the proce- 
dure.^® A judgment which is excessi ve may be 
affirmed on condition that there is a remittitur of the 
excess.21 Where rules of court require briefs on 
appeal, for failure to comply therewith, a judgment 
affirming an award may be affirmed .22 

A judgment remanding the cause to the commis¬ 
sion for further evidence to support its findings must 

173 S.W.2d 
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be affinned where it does not appear that the facts 
cannot be established.23 An order affirming an 
award will be affirmed by the appellate court where, 
by lapse of time, the appeal may be deemed aban- 
doned.3^ Where, on remand with directions, the 
lower court enters a judgment which is properly 
construed to comply with the directions when read 
in the light of a statutory provision for payment of 
compensation, it will be affirmed on appeal there- 
from.26 Where the facts necessary to support an 
award are not affirmatively disproved, an order^ re- 
manding the cause to the commission for insufficien- 
cy of evidence will be affirmed.^® 

§ 811. — Modification 

On further review, the court may modify or correct 
the Judgment In a proper case. 


As in civil actions gcnerally, on appeal from 
judgments in actions on awards in compensation 
cases, on further rieview, the court may in a proper 
case modify or correct the judgment.^*^ The court 
may remedy clerical errors in descriptions of in¬ 
juries,38 ^ind may modify the judgment to provide 
for its review as required by statute.^® It may 
strike out erroneous allowances and affirm the judg¬ 
ment as reformed,3® or reduce the judgment to a 
proper amount.31 

Where a mathematical error has been made in 
computing the compensation award, the court may 
correct it.33 Where a judgment contains an im- 
proper or void provision the judgment will be modi- 
fied by eliminating such provision.33 


23 , Ga.—^Marylajid Casualty Co. v. 
Bartlett, 142 S.E. 189. 87 Ga.App. 
777. 

34 , S.D.—^MelQLuist v. DaKota Print- 
ing Co., 221 N.W. 84, 53 S.D. 430. 

35 . Wash.—^Parker v. Industrial In¬ 
surance Department, 183 P. 82, 108 
Wash. 285. 

26. Ga.—^Maxyland Casualty Co. v. 
Bartlett, 142 S.B. 189, 37 Ga.App. 
777. 

27. Pa.—^Thomas v. Sus<mehanna 
Collleries Co., 25 A.2d 98, 148 Pa. 
Super.. 161—WUhert v. Common- 
wealth of Pennsylvanla Second In- 
jury Reserve Account, 17 A.2d 732, 
148 Pa.Super. 87—Ceccato v. Union 
ColliOTles Co., 15 A.2d 401, 141 Pa. 
Super. 440. 

R.L—B. B. Smith Co. v. Martin, 82 
A.2d 843, 78 RI. 488. 

Tex.—Safety Casualty Co. v. Long, 
152 S.W.2d 1102, 137 Tex. 209. 

Travelers Ins. Co. v. Calcote, Civ. 
App., 206 S.W.2d 66, error refused 
no reverslble error—Maryland Cas¬ 
ualty Co. V. Marshall, av.App., 14 
S.W.2d 887. 

•A. olexloal eirxor in fixing amount of 
weekly compensation payable may be 
corrected at any stage of proceed- 
lUgs, even in superior court 
Pa.—^Barbaiyka v. Henderson Coal 
Co., 36. A,2d 8«, 164 Pa.Super. 402. 
JLgreement of parties 
Where court of civil appeals ac- 
Qulred jurisdiction generally over 
parties and subject nxatter of suit, 
to set aside compensation award, 
court couid' properly reform Judg- 
iri&lt in it^ordance with agreerhent 
ahd iolut 'reQUest of bol^ parties 
to correct fun^hmental etror in cOm- 
putinl;^ emoimt of jud^ent 
Te3t.-^^loyd8 Guarantee Assurance V. 

= WApp., 177 &.WM 307, 

error refused. 

iJuH r* I • 1. ; h _• ; J . ' 


be reformed to comply with ap- 
plicable statutes relating to judg¬ 
ments in favor of infants. 

Tex.—^Travelers Ins. Co. v. Calcote, 
Civ.App., 206 S.W.2d 66, error re¬ 
fused no reversible error. 

28. 111.—Centralia Coal Co. v. In- 
dustrial Commission, 128 N.B. 664, 
294 ni. 326. 

29 . Tex.—Southern Casualty Co. v. 
Morgan, Civ.App., 299 S.W. 476, 
affirmed, Com.App., 12 S.W.2d 200, 
rehearlng denied, Com.App., 16 S. 
W.2d 688. 

30. Tex.—Maryland Casualty Co. v. 
Merchant Civ.App., 81 S.W.2d 794 
—Georgia Casualty Co, v. McClure, 
Civ.App., 239 S.W. 644, affirmed 
Com.App., 261 S.W. 800. 

Xnterest 

(1) Judgment would be reformed 
so as to omlt provision for interest 
which employee failed to claim in 
his pleadings. 

Tex.—^Texas Indemnity Ins. Co. v. 
Brlggs, Civ.App., 128 S.W.2d 861, 
error dlsmissed, judgment correct 

(2) Brror in entering judgment 
allowlng interest on past-due work- 
m6n’s compensation payments to 
claimant not suing for interest did 
not require reversal of award by 
court of addition^ compensation for 
total incapacity, as judgment could 
be reformed and affirmed. 

Tex.—^Zurich General Acc. & Llar 
bility Ins. Co. v. Toung, CivA.pp„ 
202 S.W.2d 838, etfrof refused no 
reversible error. 

Oosts " 

Where plaintiff iustituted suit in 
forma pauperis' fot *^rkmett’s com¬ 
pensation benefits, and judgment for 
^dofployer Inadvertentiyassesscd costs 
of court agadnst hfta, Judgmenf v^^ould' 
be modified absoivlilg* plainUffi from 
payment of any cost^.' ' [ 

IA.«iWillianlg v; *’Sbwei«gfe A Water 
Bd. iof -Kcw ^Grleays, * Alpp.;-96 So. 
i 2d 682. 


31. Ala.—Wilson & Co. v. Curry, 68 
So.2d 548, 269 Ala. 685. 

La.—Godeaux v. Travelers Ins. Co., 
App., 68 So.2d 427—^Hayes v. Lou- 
isiana Long Leaf Lumber Co., App., 
61 So.2d 866. 

Miss.—Cumbest Mfg. Co. v. Pinkney, 
84 So.2d 421. 

Neb.— Elliott V. Gooch Feed Mill Co., 
24 N.W.2d 661, 147 Neb. 612. 

Pa.—Cimo v. State Workmen’s Ins. 
Fund, 1 A.2d 919, 138 Pa.Super. 
61. 

Tex.—National Mut. Cas. Co. v. Lam- 
bert, Civ.App., 149 S.W.2d 1086, 
error dlsmissed, judgment correct 
—Traders & General Ins. Co. v. 
Tumer, Civ.App., 149 S.W.2d 693, 
error dlsmissed, judgment correct 
71 C.J. P 1397 note 10. 

Fosslbillty of remaxxisige 

In compensation action, award of 
beneflts to widow in lump sum com- 
puted without taking into acoount 
probabllity of her remarriage would 
be corrected by computing amount 
taking into acoount probabllity of 
remarriage. 

Miss.—U. S. Fidelity & Guaranty Co. 
V. Smith, 52 So.2d 861, 211 Miss.' 
678. 

Interest rate 

Where judgment for workmen^s 
compensation provlded for Interest 
at slx per ‘cent judgment would 
be ‘reformed to provide interest at 
four per cent 

Tex.—General Ins. Corp. v. Hhndy,^ 
Clv.App., 267 S.W.2d 622, refuAed 
ho reversible error—Traders & 
General Ihs. Co. v. DurrettA tShr, 
App., 268 B.W.2d 346. 

32. Kaij,—H^oiler v. .W. ^ Dji^gy 
Clay Mfg. Oo„ 846 ,j4^7 

Kan. 356» A.D.1^. 

Tex,-T-Texe^ .JpfuP.v .^ns^^ 

Brec^man, 

Sl-J» .w?rpr 

n'j ,'h‘i 

133. Mo.—Palm V. 
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. The court cannot modify the amount of the award 
tmless there are sufficient conceded facts in the rec- 
prd to justify such action.*^ On appeal from a 
judgment affirming an award for a lump sum with- 
out pleading and evidence of a proper rate of dis- 
coimt, the court cannot reform the judgment to al- 
low recovery of the weekly pa 3 rments where claim- 
ant has not waived his right to try the issue of lump 
sum settlement below.35 

Where no error appears, the judgment will not 
be modified.3® A respondent who has not filed a 
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cross appeal may not obtain a modification of the 
judgment in his favor.^^ 

I 812. -Reversal 

On further review, the Judament In a compensatlon 
case will be reversed where erroneoue. 

On further review, the judgment in a compensa- 
tion case will be reversed where erroneous,38 but, 
as discussed supra § 808, the judgment will not be 
reversed for harmless error, and it has been held 
that an award of compensation will not be reversed 


f sourl Wholesale Liauor Co., App., 
176 S.W.2d 628—Carlton v. Hen- 
wood, App., 116 S.W.2d 172. 

Tex.—^Union Indemnlty Co. v. Drake, 
CivApp., 42 S.W.2d 839. 

94, Mo.—^Pear v. Bbony Paint Mfg. 

Co., 181 S.W.2d 669, 238 Mo.App. 
' 560. 

^ Tex.—^Texaa Bmployers* Ins. 

Ass’n T. Henson, Com.App., 48 S.W. 
2d 970, vacated on other grounds 
to allow waiver on rehearlng, Com. 
App., 52 S.W.2d 247. 

86. Mass.—^Brek*s Case, 138 N.B.2d 
• 748. 

37. Mass.—^Mosesso*s Case, 99 N.E. 
2d 869, 327 Mass. 626. 

88. Colo.—Alson Inv. Co. v. Young- 
Quist, 108 P.2d 228, 107 Colo. 1. 
Ga.—Arnold v. Indemnlty Ins. Co., 95 
S.E.2d 29, 94 Ga.App. 493. 

Idaho.—^Pierstorff v. Gray*s Auto 
. Shop, 74 P.2d 171, 68 Idaho 438. 
tau —Harris v. Tradere & General Ins. 

Co., 8 So.2d 289, 200 La. 446. 

Md.—Clauss V. Board of Bducatlon 
of Anne Arundel County, 30 A2d 
779, 181 Md. 613—^Dembeck v. 

Bethlehem Shipbuildlng Corpora¬ 
tion. 170 A 158, 166 Md. 21. 

Mo.r—Holland v. Mlssourl Electric 
•. Power Co., App., 104 S.W;2d 277— 
Atklnson v. W. H. Bdwards & Sons, 
. App., 74 S.W.2d 860. 

Pa.—Conti V. Butler Consol. Coal 
Co., 82 A2d 628, 169 Pa.Super. 276 
—^Nlckolay v. Hudson Coal Co., 67 
, A2d 828, 164 Pa.Super. 660—^Mikos 
V. Union Collieries Co., 7 A2d 102, 
136 Pa.Super. 10—Kloskowskl v. 
Hudson Coal Co., 198 A 689, 130 
Pa.Super. 490. 

Tex.—Knipe v. Texas Bmp. Ins. 
Ass’n, CivApp., 234 S.W.2d 274, 
adSrmed Texas Bmp. Ins. Ass*n v. 
jMnlpe, 239 S.W.2d 1006, 160 Tex. 
' ilZ —^Barboza v. Service Mut. Ins. 
Co. of Texas, CivApp., 126 S.W.2d 
1095, error dismissed, Judgment 
correct—Consolidated Underwriters 
V. Strawther. av.App., 109 S.W.2d 
791—Whltfleld v. Traders & Gen¬ 
eral Ins. Co., Cl^.App., 106 S.W.2d 
' 859—^T^cas Bmployers^ Ins. Ass*n 
V. Van Pelt, avApp., 68 S.W.2d 


Wash.—Brlckson v. Department of 
Labor and Industries of State of 
Wash., ‘294 P.2d 644, 48 Wash.2d 
468. 

Effeot of jQjdgmeiit of reversal 

(1) Judgment of supreme court 
reversing Judgment of court of ap- 
peals whlch reversed Judgment of 
superior court afflrming workmen‘s 
compensation award became judg¬ 
ment of court of appeals and its 
prior Judgment was vacated and 
Judgment of superior court was af- 
flrmed. 

Ga.—Ocean Accident & Guarantee 
Corporation v. Carter, 12 S.E.2d 414, 
63 GclApp. 844. 

(2) Beversal of Judgment of dis- 
trict court awarding compensation to 
sister of deceased employee, on em- 
ployer’s appeal, held not to restore to 
wldow benefit of award made by 
compensation commissioner, where 
widow did not appeal from Judgment 
of district court. 

Kan,—^Tlsdale v. Wllson & Co., 43 
P.2d 1064, 141 Kan. 886. 

(3) Where employer and Insur¬ 
ance carrier appealing from superior 
court Judgment reversing award of 
board of workmen*s compensation de- 
nylng compensation did not procure 
a supersedeas, clalmant had a right 
to have an award entered in his favor 
by board, and right to have award 
affirmed by superior court pending 
appeal, but such subseauent proceed- 
ings were rendered nugatory by Judg¬ 
ment of court of appeals reversing 
Judgment of superior court and af- 
firming original award denying com¬ 
pensation. 

Ga.—American Mut. Liabillty Ins. 
Co. v. Ellison, 62 S.B.2d 666, 82 
Ga.App. 712. 

(4) Judgment of county court 
acting in excess of its Juri'* '^ction in 
setting aside findlngs of ^ ^«'kmen’s 
compensation board was a nullity 
and reversal thereof would in effect 
reinstate order of board without 
necessity of remitting record for 
further proceedings. 

Pa.—^Bogavich v. Westinghouse Elee. 
& Mfg. Co., 57 A2d 698, 162 Pa. 
Super. 388. 


(6) Where employer ceased pay- 
ment of compensation awarded in 
first action and compensation claim- 
ant then brought a second original 
action for additloncd compensation 
in which compensation Judge In- 
creased award but allowed credit for 
compensation previously paid, on re¬ 
versa! of a district court Judgment 
reversing award in second action 
compensation clalmant was entitled 
to award made by compensation Judge 
in second action. 

Neb.—Rexroat v. State, T N.W.2d 
163, 142 Neb. 596. 

(6) Where court afihmied a de- 
clsion of Industrlal accident commis- 
sion, a reversal of Judgment of court 
carried with it a reversal of com¬ 
missiones order. 

Md.—^Porter v. Bethlehem-Eairfield 
Shlpyard, 53 A2d 668, 188 Md. 
668. 

(7) Where effect of mandate of 
supreme court on reversal was to 
reQuire trial to set aside prior order 
on industria! commlssion in its en- 
tirety, incliiding prior findlngs of 
fact, no findlngs of faot remained on 
whlch to base a claim of res Judicata 
on a subsequent appeaL 

Wis.—M. & M. Realty Co. v. Indus- 
trial Commlssion, 64 N.W.2d 413, 
267 Wis. 62. 

(8) Where court affirmed a de- 
cision of industrlal accident com- 
mission whlch denied clalmant ali 
relief to which he was entitled, a re¬ 
versal of Judgment of court carried 
with it a reversal of conamlsslon's 
order so far as it was adverse to 
employee^s claim. 

Md.—^Porter v. Bethlehem-Fairfleld 
Shlpyard, supreu 

General principies 
On motion to vacate judgment, en¬ 
tered in district court to enforce 
industrlal commissiones award, on 
ground of mlstake of fact, court 
must be govemed by same consider- 
atlons and principies that govem var 
catlon of any Judgment of district 
court. 

Minn.—Maffett v. Citlzens Banh; 279 
N.W. 596, 198 Minn. 480. 
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tinless such action is demanded by justice and 
equity.^^ 

On appeal the affirmancc of an award will be re- 
versed where the court failed to pass on a question 
of law,^® and a reversal of an award will itself be 
reversed where the award was supported by compe¬ 
tent evidence.^^ Where the lower court in a suit to 
set aside an award dismissed the cause for failure 
to give notice of dissatisfaction before filing suit, 
its judgment will be reversed where the failure to 
give notice before filing suit prejudiced no one, and 
notice was in fact given thereafter,'*^ xhe rule that 
a judgment granting a first new trial will not be dis- 
turbed where the law and the facts do not require 
the verdict does not apply to a review of a judg¬ 
ment setting aside an award of the commission 
which may be reversed.^^ 

Where, in a suit to set aside an award, insurer 
impleaded a third person, the judgment will not be 
reversed because the award against insurer was 
larger than the judgment in favor of insurer 
against the third person>^ A judgment for claim- 


ant on appeal from an award denying compensa- 
tion must be reversed where based on an erroneous 
conclusion of law that the court is not bound by the 
provisions of the compensation act>5 On such an 
appeal the judgment will not be reversed for mat- 
ters not affecting the merits,^® such as informalitiea 
in the verdict^'^ On appeal to a court from an or- 
der of a board, where the court has no power to- 
substitute its findings for those of the board a de- 
cision by it, reversing the board’s order, must be re¬ 
versed where it can be supported only by findinga 
made by the court.^* 

§ 813. -Remand 

On further review, the court may remand the case 
to the lower court or may direct the lower court to re¬ 
mand the matter to the compensation authoritles. 

As in civil actions generally, on further review, 
the court may remand a cause to the lower court on 
appeal from its judgment in actions on compensa¬ 
tion awards, or may direct the lower court to re¬ 
mand the matter to the compensation authorities.*® 


89. La.—‘Bramion v. Zurich General 
Acc. & Llablllty Ins. Co., App., 59 
So.2d 836. 

40. Pa.—^Reitmyer v. Coxe Bros. & 
Co., 107 A 789, 264 Pa. 872. 

71 C»X p 1397 note 14. 

41. Qa.—American Mut. Liablllty 
Ins. Oo. ▼. Llndsey, 11 S.E.2d 512, 
68 GaApp. 658. 

Mo.—Kasper v. Liberty Poundry Co., 
App., 54 S.W.2d 1002. 

42 . Tex.—Hart v. Texas Bmployers* 
Ins. Ass’n, CivApp., 42 S.'W.2d 
798. 

43. Ga.—^Maryland Casualty Co. v. 
England, 129 S.E. 446, 84 Ga.App. 
854. 

44. Tex.—Pidellty Union Casualty 
Co. V. Riley, Clv.App., 26 S.W.2d 
682. 

45 . Or.—Miller v. State Industrial 
Accident Commission, 165 P. 576, 
84 Or. 507. 

4& Hl.—Armour & Co. v. Industrial 
Board of Illinois, 118 N.B. 188, 273 
111. 690. 

71 'C.J. p 1898 note 21. 

47. Hl.—^Dragovich v. Iroduols Iron 
Co., 109 N.B. 999, 269 HI. 478. 

48. Pa.—Sbiimkas v. Philadelphia & 
Bea^lnsr Coal & Iron Co., 101 Pa. 
Super. 401. 

49. U.S.—Great Am. Indem. Oo. v. 
Ortis. OJLTex., 198 P.2d 48-0^- 
Heaime v. Maryland Cas. Co., CA. 
Va., 177 r.2d 979—^Texas Compen- 
satioh Ins. Co. v. Heard, C.O.A 
Tex., 98 F.2d 548. 

Colo.—^Industrial Commission v, Mar- 
tinei^ 77 P.2d 646, 102 Colo. 81— 


Industrial Commission r. Carpen- 
ter, 76 P.2d 418, 102 Colo. 22. 

Conn.—^Dlnck v. Gellatly Const. Co., 
45 A.2d 685, 132 Conn. 479. 

Pia.—Chiles v. H M. Scott Const 
Co., 91 So.2d 173—Glass v. G. A. 
Miller Co., 65 So.2d 749. 

Ga.—Ideal Mut Ins. Co. v. Ray, 88 S. 
E.2d 428, 92 Ga.App. 278. 

Kan.—^Justice v. Continental Can Co., 
267 P.2d 564, 174 Kan. 539. 

Ky.—Warner t, Lexlngrton Roller 
Mills, 233 S.W.2d 988, 814 Ky. 1— 
Hardy-Burlingham Minln^r Co. v. 
Hurt, 69 S.W.2d 1030, 268 Ky. 684. 

La.—^Edwards v. Louislana Forestry 
Commission, 60 So.2d 449, 221 La. 
818—Cockrell v. Penrod Drllllng* 
Co., 39 So.2d 429, 214 La. 961— 
Harkness v. Olcott Stone Motors, 
14 So.2d 778, 203 947. 

Mass.—Case of Ward, 190 K.E. 25, 
286 Mass. 72. 

Mo.—^Amold V. Wigdor Fumiture Co., 
281 S.W.2d 789. 

Mitohell V. Rnutson, 187 S.W.2d 
648, 234 Mo.App. 832—Caldwell v. 
Melboume Hotel Co., 129 S.W.2d 
26, 286 Mo.App. 175. 

Neb.—^Peek v. Ayres Auto Supply, 44 
N.W.2d 821, 163 Neb. 289. 

N.Hw—Colby V. Vamey, 82 A2d 604, 
97 N.H. 130, 

N.J.—^Minier v. Bendix Aviatlon 
Corp., 180 A2d 809, 24 N.J. 128. 

Gagliano v. Botany Worsted 
Mills, 80 A.2d 126, 13 N.XSuper. 1. 

N.T.—^Bergman v. Mergenthaler Lin- 
otype Co., 61 N.B,2d 613, 294 N.T. 
204. 

Ohio.—Gardner v. Industrial Com¬ 
mission of Ohio, 78 NJBI.2d 802, 148 
Ohlo St 141. 

ioz 


Or,—Coblentz v, State Indus. Acc. 
Commission, 279 P.2d 503, 208 Or. 
268. 

Pa.—Cowan v. Bunting Glider Co„ 49 
A2d 270, 169 Pa.Super. 678—Strait 
V. Gulf Oil Co., 14 A2d 168. 140 Pa- 
Super. 464—Ceccato v. Union Col^ 
lieries Co., 8 A.2d 422, 187 Pa. 
Super. 174—Icenhour v. Freedom 
Oil Works Co., 7 A2d 162, 186 Pa. 
Super. 818—Garrahan v. Glen Al- 
den Coal Co., 5 A2d 487, 186 Feu 
Super. 307. 

R. I.—Bums V. Rhode Island Tool 
Co., 85 A2d 926, 79 R.L 169. 

S. C.—^Lamb v. Pacolet Mfg. Co., 48 
S.E.2d 853, 210 S.C. 490—Mack v. 

I Branch No. 12, Post Bxchange^ 

! Fort Jackson, 85 S.B.2d 888, 207 
S.a 268. 

Tenn.—^Ledford v. Miller Bros. Oo., 
258 S.W.2d 552, 194 Tenn. 467. 

Tex.—City of Austln v, Powell. 298 
S.W.2d 278—^Meyer v. Great Am. 
Indem. Co., 279 S.W.2d 676, 164 Tex. 
408—^Halliburton v. Texas Indem. 
Ins. Co., 218 S.W.2d 677, 147 Tex. 
183—^Insurors Indemnlty & Insur¬ 
ance Co. V. Associated Indemnlty 
Corp., 162 S.W.2d 666, 189 Tex. 28«. 

American Mut Liablllty InA Co. 
V. Corbell, ClvApp., 289 S.W.2d 423 
—Hardware Mut Casualty Co. v. 
Riddle, Clv.App., 142 S.W.2d 312— 
Federal Underwrlters Bxchange v. 
Dorman, ClvApp., 137 S.W.2d 100, 
error dismissed, judgment correct 
—Consolidated Uhderwriters in 
TrevinO, 124 S.W.2d SOL 

Wash.—Olsnnplfil'^ Brewlngr Co." v.- I>ei 
partment of Labor & Iirdustrl^-^ 
State, 208 P.2d 1181, 84 
498—Miller V. Hepartmcort 
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The court may remand the case where the plead- 
ings do not support the judgment,®® where the evi- 
dence is insufficient,^^ where the findings are insuf- 


ficientB2 or further findings are needed,53 where 
the findings are contradictory,54 where the lower 


bor anci Industries of Washington, 
94 P.2d 764, 200 Wash. 674. 

Wia.—^Hills Bry Goods do. v. Indus- 
trial Commission, 267 N.W. 906, 222 
Wis. 489, certiorari denied Hilis 
Bros. Bry Goods Co. v. BIliclEa, 57 
S.Ct 480, 800 U.S. 664, 81 LJBSd. 
864. 


Ezeroise of power dapends on olis 
ounurtanoes 

Where workmen*s compensation 
bureau awarded compensation on 
ground accident “could have been” 
proximate cause of fatal disease, 
court of common pleas could have 
r^nanded cause to bureau for per- 
formance of bureau’s duty to maJie 
a speciflc dnding and determination, 
and, on certiorari, supreme court | 
Could so remand cause where com¬ 
mon pleas court failed to do so, but 
whether supreme court would exer- 
clse its power to remand would de- 
pend on the particular circumstances. 
N.J.—Calicchio v. Jersey City Stock 
Yards Go., 14 A.2d 465, 125 N.J. 
law 112. 


Vew evidenot 

In workmen's compensation pro- 
ceeding whereln supreme court en- 
tered judgment determining that one 
of Iwo clalmants was widow of em- 
ployee, but before judgment became 
final a witness was discovered who 
wlthout dispute was legally marrled 
to |sucGessful claimant durlng time 
jiAe aJlegedly was married to em- 
plbyee, supreme court had authorlty 
to remand proceeding .to Circuit court 
80 that new evidence could be pre- 
lirented' and rights of parties deter- 
mined aCcording to true facts. 
lliss.-^Hill V. Unrted Tlmber & Lum- , 
' ber Co., 78 So.2d 247, 221 Hiss. 478. 


^uiunl fsM ' 

(1) Appellate court was withCut 
power to reverse jud^ent in favor 
bx Wp]l6:^ee> under compensation act 
remand the cause to tria! court 
ad . betwe.en Insurance cafrier ' and 
em'^oyee who had <t^eed‘on a settle- 
m^t^^and at same time retain jurls- 
dibljibii, over appeal eo far as it af- 
fected the award of attomey’s fees 
tQ cotmsel for ^ployee ^ho was not 
ib^^jt^arty.tb the suit or the appeal. 
1?^—^bnsoli^ted 'Oiiderwriters v. 
^^yreV^b, CivjLpp., 124 S.W.2d 861. 

<2) worhmen^s pompensa- 

ticfi succeasfuUy appeaied 

^u^ginent no^VlLthatandlng ver- 
not deter- 
Pf attprh^. cpi^t of 
fdvUj a^pfiaJB^ wpuWJ ^^wse Judg- 
remand f^u.8^ with ins]truc- 
Ab,>enf^r^ vejpdiet 

^ety,.(^. Go« dtv. 
r^usbd for 




want of merit—^Reid v. Associated 
Bmployers Lloyds, Civ.App., 164 S. 
W.2d 684, error refused. 
Xntexpzetatlon of mandate is, in 
flrst Instance, for lower court. 

Wis.—^Hills Bry Goods Co. v. Indus¬ 
tria! Commission, 267 N.W. 905, 
222 Wis. 439, certiorari denied Hilis 
Bros. Bry Goods Co. v. Hlicka, 57 
S.Ct 430, 800 U.S. 654, 81 Li.Bd. 864. 
Prooeedlags after remand 
Pia.—^Lyng v. Rao, 87 So.2d 108. 

Ga.—Ideal Mut. Ins. Co. v. Ray. 96 
aE.2d 377, 94 Ga.App. 785—Hood 

V. Jackson, 70 S.B.2d 94, 85 Ga. 
App. 708. 

La.—Wade v. Calcasieu Paper Co., 
App., 95 So.2d 725. 

N.J.—^Temple v. Storch Trucklng Co., 
126 A.2d 297. 41 H.J.Super. 897. 

Pa.—^Meehan v. City of Philadelphia, 
186 A.2d 178, 184 Pa.Super. 669. 
Wis .—& M. Bealty Co. v. Indus- 
trial Commission, 64 N.W.2d 418, 
267 Wis. 62—Standard Oil Co. (In- 
dlana) v. Industrial Commission, 1 
N.W.2d 874, 239 Wis. 467—Hilis 
Bry Goods Co. v. Industrial Com- 
misalon. 282 N.W. 612, 229 Wis. 
616—^Hills Bry Goods Co. v. Indus¬ 
trial Commission, 267 N.W. 906, 
222 Wis. 489, certiorari denied Hilis 
Bros. ,Bry Goods Co. v. Klicka, 67 
S.Ct 430, 800 U.S. 654, 81 L.Bd. 864. 
Motion to postpone sabmlssion of 
appeal and to appoint commissioner 
and remand worlnnen^s compensation 
suit to hear further evidence, would 
be stricken out on ground that pro- 
cedure prayed for was not authorized 
either by rules of civil procedure or 
by stahite. 

Tex.—^Texas Bmp. Ins; As8’n v. Scott, 
Civ.App., '283 S.W.2d 171, error re- 
fu£(^d no reversible error. 

sa Tex.—Texas Bmployers Ins. 
Ass*n V. Watkins, CivA.pp., 135 S. 

W. 2d 296—^Traders & General Ins, 
Co. V. Marrable, Clv,App., 126 S.W. 
2d .746, error dlsmiased. 

51, Ky.—James Blkhom Piney 
Coal Mining Co., 127 S.W.2d 823, 
277 Ky. 766. 

Pa.—^Valent v. Berwind-White Coal 
Min. Co., 94 A.2d 197, 172 Pa.Super. 
306—Blrd V. Brown, 25 A.2d 867, 

, 148 Pa.Super. 534—Battalene v. 
State Worh Bellbf Compensation 
Pund, 200 A. 198, 131 Pa»SUper. 430 
—Clrio V. StaJte Wojtonen’s Ins. 
Fund^ 193 A. 288, 187 Pa.Super, 49. 
71 c:j. p 189» note 26. 

Nraber heari^B 
, Sui^jeme &i^r1t'Vcve^ Judgment 
on 'ground 6f Ihbufflciency of evi- 
denpe would not retum case to worh- 
bJmiJbiMttoh for 

ther ^-^d&cei ^^erb cAse^ lieard 

m 


by three different referees and many 
hearings were held before workm6n’8 
compensation board. 

Pa.—^Eberst v. Sears Roebuck & Co., 
6 A.2d 577, 334 Pa. 505. 

52. Colo.—O. P. Skaggs Co. v. Nixon, 
60 P.2d 65, 97 Colo. 314. 

La.—^Meyers v. Southwest Reglon 
Conference Ass'n of Seventh Day 
Adventists, 88 So.2d 881, 230 La. 
310. 

Neb.—^Peek v. Ayres Auto Supply, 44 
NW.2d 321, 168 Neb. 239. 

NC.—^Bvans v. Tabor City Lumber 
Co., 69 S.B.2d 612, 232 N.C. 111. 

Pa,—^Friel v. Sun Shlpbuilding dk Bry- 
dock Co., 101 A.2d 171, 174 Pa.Su- 
per. 320—^Kenny v. Bsslinger's 
Brewery, 55 A.2d 554, 161 Pa.Sup6r. 
451. 

Tex.—Consolidated Underwriters v. 
Langley, 170 S.W.2d 463, 141 Tex. 
78. 


53, Kan.—Thorp v. Victory Cab Co., 
240 P.2d 128, 172 Kan. 884. 

N.J.—Gagliano v. Botany Worsted 
Mills, 80 A.2d 126, 13 N.J.Super. 1. 
N.C.—^Bvans v. Tabor City Lumber 
Co., 59 S.B.2d 612, 232 N.C. 111. 

N.B.—^Burkhardt v. State, 58 N.W.2d 
894, 78 N.B. 818. 

Pa.—^Leber v. Naftulln, 115 A.2d 768, 
179 Pa.Super. 22—Allen v. Patter- 
son-Bmerson-Comstock, Inc., 119 
A.2d 832, 180 Pa.Super. 286. 

Tex.—^American Mut. Liability Ins. 
Co. V. Corbell, CivA^pp., 289 S.W. 
2d 423. 

71 C.J. p 1398 note 27. 

Further evidence 

In proceeding for compensation for 
partlal dependency on deceased em- 
ployee; where fuU hearlng had been 
had, but case was recommitted to 
industrial accident board to state 
evideutial basis of its determination 
of amount of employee’s contribution 
toward support of dependents, parties 
were noti entitled to Imye further 
evidence recelved. 

Mass.—Case of Ward, 190 N.B. 25, 
286 Mass. 72. 

AmpUlloation of llnding 

Court wlll sustain gehexal lindlng 
of reviewing board in compensat^ion 
case If possible, and wiU be slow to 
order case Recommitted to board for 
amplifleation of its findings on issue 
not shown to have been fairly 
brought to attention of hoard and 
serlously put in disputa 
Mass.—^Blanohard’s Casa l98 'N.E.2d 
^ 762. 

84, Pa,->—Babis v. Mount ^acob C«n- 

- etery Oo.. 118 Ai2d. 505 ,. ?L79 Pa. 

• Superj €15^Wyinskie.y.i Philadel¬ 
phia & Reading Coal*^ Iron Qo.r <95 

- PASiapw, ai7-6. * , * ' 

- ivi V. 
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court failed to fix the amount of the award,55 where 
the pleadings and evidence fail to show an excuse 
for not filing the claim in time,^^ for correction of 
the order for judgment,®^ or where the lower court 
allowed compensation on an erroneous theory.68 

Where no facts remain to be determined or de- 
veloped, the court on further review may enter final 
judgment and need not remand the case.®® On re¬ 
view of a judgment afl5rming an award the court 
will not remand for detailed findings where the evi¬ 
dence is undisputed but will regard the evidence as 
though it were.the findings.®® A judgment approv- 
ing the board’s order dismissing a compensation 
claim will not be reversed for reference to the board 
to make separate factual findings required by stat¬ 
ute, where no valid claim for additional compensa¬ 
tion existed.®^ The case will not be remanded for 
the taking of evidence on an immaterial matter.®® 
Where findings are undisputed and there is no jus- 


tification for remand, the court may, on reversing, 
render judgment,®® but a remand is necessary where 
the case has not been fully developed or a matter 
remains open for determination.®^ 

Where the court on further review is author- 
ized to make an independent determination of the 
facts, as discussed supra § 807, it tends to make a 
final disposition of the case rather than to remand 
it where it does not appear that additional evidence 
can be presented.®® The matter should be remand¬ 
ed where it appears probable that a deficiency in 
the evidence may be cured on a further hearing.®® 
The appellate court should not make a final dispo- 
sition of the case where it is of the opinion that, 
through inadvertence or otherwise, the faK:ts have 
not been fully developed.®^ Thus, in the interests 
of justice, the court may remand the case to per- 
mit the presentation of evidence which the parties 
failed to present at the original hearing.®® 


65. Miss.—^Mllls V. Jones’ Estate, 67 
So.2<| 496, 218 Miss. 680. 

66. Tex.—^Employers* Liablllty As- 
sur. Corporation v. Francis, Clv. 
App., 800 8.W, 187. 

57. Pa.—Johnson v. Baldwin Loco- 
motive Works, 98 Pa.Super. 28. 

68. Tex.—Travelers* Ins. Co. v. 
Blehmond, Oom.App., 291 S.W. 1085. 

69. TT.S.—^Travelers Ins. Co. v. Bur- 
den, aC.ATex., 94 F.2d 880. 

lowa.—GUEord v. lowa Mfg. Co., 61 
K.W.2d 119, 248 lowa 146. 

Mass.—Plaherty's Case, 66 N.B.2d 
880, 316 Mass. 719. 

Pa.—Glallonardo v. St. Joseph*8 Col¬ 
lega 111 A.2d 178, 177 Pa.Super. 87 
— ^Diaz V. Jones & Xjaughlin Steel 
Oorp., 88 A2d 801, 170 Pa.Super. 
680—Hovere v. Interstate Cemetery 
Co., 63 A2d 888, 164 Pa.Super. 233 
—^Rupchak V. Westinghouse Blec. 
A Mfg. Co., 54 A2d 809, 161 Pa. 
Super. 228—^Roberts v. John Wana- 
znaker, Philadelphia, 80 A.2d 189, 
151 !Pa.Super. 297. 

Tex.-^Hood V. Texas Indem. Ins. Co., 
209 S.W.2d 845, 146 Tex. 622— 
Southern Underwritere v. Gal- 
lagher, 136 S.W.2d 690, 185 Tex. 41 
—^Petroleum Cas. Co. v. Dean, 122 
S.W.2d 1063, 182 Tex. 820—Texaa 
Employers* Ins. Ass'n v. Bumett, 
105 S.W.2d 200, 129 Tex. 407. 
i Traders & General Ins. Co. ▼. 
Jones, CtvApp., 201 S.W.2d 165, 
^rror refused no reversible errore 
Feeteral Dnderwriters Exchange v. 
Hightower, ClvApp., 161 S.W.2d 
286, lenror refused—Texas Flre & 
. Cseualty. XTnderwriters v;' Seseu»! 
'CivAtpp^ >168 SwW.2d 865, errop. re- 
fuseid-H?^art Worth Ooyds v. Rob- 
erts. Civ.App., 164 S.W.2d 662;.6rror 
>refused-^It^ublio miderwTltera v. 


Absenoe of flnding 

(1) Ordinarily, in compensation 
case, subsidlary findings are required 
in order that revlewing court may de¬ 
termino whether ultimate finding was 
based on correct principies of law, 
but further findings were not neces¬ 
sary and case would not be remanded 
to superior court where it sufQLciently 
appeared that employea at time of 
his death, was engaged In business 
allalrs of his employer and received 
fatal injuries arising from rlsk of 
Street. 

Mass.—^Hamers Case, 132 N.B.2d 403, 
333 Mass. 628. 

(2) An award of compensation by 
compensation bureau was afflrm^ 
notwlthstanding concluslon of bureau 
did not contaln speclfic finding of 
facts on which concluslon Justlfying 
award was based, where Independent 
study of proofs of supreme court led 
to same concluslon. 

N.J.—^Rojeskl v, Pennlngton Dalry 
Farms, 192 A. 746, 118 N,J.Law 836. 

60. Colo.—^Prouse v. Induatrlal Com- 
mission of Colorado, 194 P. 625, 69 
Colo. 382. 

61. Ky,—Cornett t. Fordson Coal 
Co., 82 S.W.2d 984, 236 Ky. 209. 

63. Pa.—Grazer v. Consolidated Vul- 
tee Alrcra^t Co., 66 A.2d 638, 161 
Pa.Super. 484. 

66 . Tex.^Texa8 Indemnlty Ius. Co. 
V. Dlll, C1V.APP., 42 S.W.2d 1069, 
a^ry^(^d, (Joxp-App., 68 S.W.2d 1016,. 

64. Idaho.—Smlth v. McHan ^BEard- 

. wiGire Co.; 48 P.2d 1102^ 66 Idaho 43.1 
Pa.—^Landls V.^ Flsher Body Dlvl^ton, 
G^eral Motors Corp., 119 A.2d 646, 
.4b96* Pa.Sup6f. 832—jbowe v. Jtt,> 8b 
fmjim Oo.; 27 A.2d 686, 149 Pa.Slt- 
per. 481—Crain v. Ftee Methodist 
, Cbttrclv^496>)AJ 298i,<rilff PsoSuper. 

1 268. -T. . r.. .o-itA ■ 


Tex.—Godwln v. Texas EImp. Ins. 
Ass’n, 196 S.W.2d 347, 145 Tex. 100. 

General Ins. Corp. v. Smlth, Clv. 
App., 282 S.W.2d 785, error refused 
no reversible erroi^Maryland Cas. 
Co. V. Abbott, Civ.App., 131 S.W.2d 
171, error dismlssed, Judgment cor- 
rect—^Federal Underwriters Ex¬ 
change v. Amold, Clv.App., 127 S. 
W.2d 972, error dismlssed, Judg¬ 
ment correct—Consolidated Under¬ 
writers V. Strawther, ClvJLpp., 109 
S.W.2d 791—^Texas Bmployers* Ins. 
Co. V. Jones, Clv.App., 70 S.W.2d 
791, afflrmed Jones v. Texas Em- 
ployers Ins. Ass'n, 99 S.W.2d 908, 
128 Tex. 487. 

71 C.J. p 1398 note 84. 

Where dlspnted faot qnestloiui welre 
present and usdeoMed, supreme court, 
on appeal from dlstrlct court Judg¬ 
ment afflrming Industrlal Commis- 
8loner*s award of compensation, must 
remand case for further proceedlngs. 
lowa.—Stufflebean v. City of Fort 
Dodge, 9 K.W.2d 281, 288 lowa 488. 

65. Mont—^Tweedie ▼. Industrlal 
Accident Board, 68 P.2d 1145, 101 
Mont. 256. 

K-J.—Callcchio v. Jersey City Stock 
Yards Co., 14 A.2d 465, 125 N.J.Law 
112 . 

66L Md.—^Langenfelder ▼. Jones, 15' 
A2d 422, 178 Md. 421. 

67. Conn.—Steedley v. General EleA 
Co., 86 A.2d 179, 188 Conn. 482— 
Dinck V. Gellatly Const. Co., 45 A. 
2d 686, 132 Conn, 479—^MoQuade vi. 
Town of Aehford, 86 A,2d ^842,'*t60 
Conm: 478—St. John v. U, Pieioele^ 
Co., 25 A.2d 54, 128 Conp; 668 t- 
Kenyon,v. ^w;lft Ipje^lipa'Corp^ 18^>i 
,A. «4«, 

ea lia.—Wade r. 
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On reversal of a judgment on appeal from an 
award the reviewing court will reverse and remand, 
but will not render judgment where the evidence is 
insufficient to enable it to compute the compensation 
to be awarded,®® or where there is no sufl&cient evi¬ 
dence to Show jurisdiction or the lack of it,^® and 
where the lower court was without jurisdiction of 
the appeal because no notice of appeal was given, 
the reviewing court will remand, rather than ren¬ 
der judgment.*^! 

Where the court below was without jurisdiction 
on appeal the court will reverse and remand for 
dismissal rather than dismiss72 notwithstanding an 
award denying compensation was affirmed on ap¬ 
peal Under the practice in some jurisdictions, 
where the judgment is reversed as against the 
weight of the evidence, the appellate court cannot 
render final judgment but must remand the case for 
a new trial.*^^ The appellate court may not enter 
judgment contrary to the findings of the jury and, 
in such case, the matter must be remanded.'^^ Where 
the lower court is authorized only to confirm or set 
aside an award made by the compensation authori- 
ties, the higher court may not fix the amount of 
the award and ditect the lower court to enter judg¬ 
ment for that amountJ® 

Where the case was tried on the wrong theory, 
it must be remanded for a complete retrial.^^ 

69. Tex.—Texas Bmployers' Ins. 

Ass^n V. Villarreal, Civ.App„ 1 S.W, 

2d 692—Stowell v. Texas Bmploy- 
ers’ Ins. As8'n, CivApp., 259 S.W. 

$ 11 . 

70. Tex.—Petroleum Casualty Co. v. 

Crow, Civ.App., 16 S,W.2d 917. 

71* Tex.—New Amsterdam Casualty 
Co, V. Houffh, CivApp., 277 S.W. 

794. 

72. Mo.—Morrison v. Tenninal B. R. 

Ass*n, App., 57 S.W.2d 775. 

71 C.J. p 1898 note 86. 

78. Mo.—Morrison v. Termlnal R. R. 

A8S’n, App., 67 S.W.2d 776. 

74. Ohlo.—Gardner v. Industrial 
Commisslon of Ohlo, 73 N.E.2d 802, 

148 Ohlo St 141. 

Tex.—Gulf Cas. Co. v. Hughes, Civ. 

App.. 230 S.W.2d 293—Pacific Ifi- 
dem. Co. v. Sanders, ClvApp., 216 
S.W.2d 288—Southern Underwriters 
V. Gariepy, Clv.App., 106 S.W.2d 
,760, error dlsmlssed. 

75. Tex.—^Texas Bmployers* Ins. 

Ass*n V. Bauer, Civ.App., 128 S.W. 

2d 840, error dlsmlssed, judgment 
correct 

76. Wis.—^Rhlnelander Paper Co. v. 

Industrial Commisslon, 258 K.W. 

210 W|s.;6^3. 

77. Mo.H7FearY. SSxoiy Palnt Mfff. 


Remand with directions. On further review, 
the court may remand the case with directions as 
to the action to be taken.^^ Where a retrial is not 
necessary, the appellate court may remand the case 
with directions as to the judgment to be entered.'^^ 
On appeal from an order of the court below remand- 
ing a cause to the board or commission instead of 
entering final judgment, the reviewing court may re¬ 
mand to the lower court with instructions to enter a 
final judgment.20 Where the court below reversed 
an award allowing compensation, the reviewing 
court may in a proper case remand with instruction 
to the lower court to enter judgment for claimant.2t 
Where the question of relationship of employer and 
employee was not litigated before the commis¬ 
sion, a judgment vacating the award should be re¬ 
versed and remanded with instructions to remand to 
the commission for determination of the question.®^ 
On remand the court may direct amendment of 
claimant^s application for compensation.22 

The lower court must comply with the order or 
directions of the higher court.®^ 

§ 814. -New Trial 

On further revfew of a compensation case, the court 
may grant a new trial. 

Where the court on further review reverses the 
judgment of the lower court, it may direct a new 
trial.25 Where the court on review affirms a judg- 

Knlpe v. Texas Emp. Ins. Ass^n, 
CiY.App., 284 S.W.2d 274, affirmed 
Texas Emp. Ins. Ass'n v. Blnlpe, 
239 S.W.2d 1006, 150 Tex. 818. 

80. Pa.—^Rakle v. Jefferson & Clear- 
fleld Coal & Iron Co., 103 A. 802, 259* 
Pa. 584. 

81. Pa.—^Kovacli v. Union Drawni 
Steel Co., 99 Pa.Super. 302. 

82. Wls.—Wlsconsln Granlte Co. v.. 
Industrial Commisslon of Wlscon¬ 
sln, 242 N.W. 191, 208 Wls. 270, fol- 
lowed In Wlsconsln Granlte Co. v.. 
Industrial Commisslon, 242 N.W.. 
195, 208 Wls. 282. 

83. 111.—Consumers* Co. v. Indus- 
trlal Commisslon, 146 N.E. 639, 816< 
111. 592. 

84. Ga.—Orvln v. National Sur.. 
Corp., 78 S.B.2d 91, 88 Ga.App. 786, 

85. U.S.—^Martin v. Texas Emp. Ins. 
Ass’n, C.ATex., 193 F.2d 645. 

Md.—Consolidated Englneerlngr Co. v. 

Felkln, 52 A2d 918, 188 Md. 420. 

Tex.—^Texas Emp. Ins. A8S’n v. Coi- 
lins, 296 S.W.2d 902—American 
Oen. Ins. Co. v. Jones, 255 S.W.2d 
602, 162 Tex. 99—Pederal Under¬ 
writers Bxchange v. Tubbe, 183 S.. 
W.2d 444* 143 Tex. 216. 

Dillard v. Traders & General Ins., 

. Co., ClvApp.,v271 S.W.2d 826. 


Co., 181 S.W.2d 559, 238 Mo.App. 
560. 

Tex,—Williams v,- Safety Cas. Co., 
102 S,W.2d 178, 129 Tex. 184. 

78, U.S.—Kobllkln v. Plllsbury, C.C. 
ACaL, 103 F.2d 667, affirmed 60 
S.Ct 465, 809 U.S. 619, 84 L..Ed. 983, 
rebearins: denied 60 S.Ct 584, 309 
U.S. 696, 84 L.Ed. 1036—Twln Har- 
bor Stevedoringr & Tugr Co. v. Mar- 
shaU, C.C.AWash., 103 F.2d 518. 
Colo.—^Black Diamond Fuel Co. v. 

Frank, 64 P.2d 797, 99 Colo. 628. 
Mass.—^Lysaghts Case, 108 N.E.2d 
259, 828 Mass. 281. 

N.J.—^Minter v. Bendix Avlatlon 
Corp., 130 A2d 809, 24 N.J. 128. 

Mo.—^Neldert v. United Transports, 
App., 167 S.W.2d 404. 

Pa.—^Roland v. Fiuntz, Com.Fl., 87 
Berks Co. 1. 

Tex.—^Eastep v. Travelers Ins. Co., 
ClY.App., 235 S.W.2d 732. 

Benuu&d to flz fees of expext wit- 

nesses 

La.—^Hempblll v. Tremont Dumber 
Co., 25 So.2d 625, 209 La. 885. 

Tfti Tex.—i<3arcia v. Texas Indem. 
Inst Co., 209 S.W.2d 838, 146 Tex. 
418. 

Norwlch Union Indemnlty Co. v. 

; Wilson, ComApp., 67 S.W.2d 226.. 

WOi 
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inent bf the lower court affirming an award it can- 
not, in the absence of proper grounds, and as a matr 
ter of favor, grant a new triaL^fi Unless so per^ 
mitted by the compensation act, the reviewing court 
cannot grant a new trial for newly discovered evi- 
dence.^7 

§ 815. Rehearing 

An appllcatlon for rehearing of the appeal Ia addressed 
to the dlscretion of the court. 

As in a case on appeals generally, an application 
for the rehearing of an appeal in a compensation 
case is addressed to the discretion of the court.88 

16. Liability on 

§ 816(1). In. General 

General rules apply as to llabilfty on appeal bonda in 
compensation casea. 

The general rules, as discussed in Appeal and Er¬ 
ror § 2004 et seq, as to liability on appeal bonds ap¬ 
ply with respect to liability on appeal bonds in com¬ 
pensation cases.^^ The principal and surety on ap¬ 
peal bond are liable for the payment of the award 
where the award is affirmed^® or if the appeal is dis- 
missed.^® Liability on an appeal bond does not ex- 
tend to any and ali awards that may be rendered 
in connection with the case,^*^ but does extend to 
such award as may be made in order to comply with 
the mandate of the appellate court if the award 
sought to be reviewed is affirmed in whole or part.^8 

Liability on a bond given on certiorari from an 
award is terminated when the award is set aside on 
the ground of lack of jurisdiction.^^ The surety 


The court refuse a petition for a rehearing 
where ali the questions raised were fully argued 
and considered by the court in reaching its origi- 
nal conclusion.ss A party cannot obtain a rehear¬ 
ing of the appeal on the basis of new factual mat- 
ter®o or on the basis of errors not previously 
urged.®^ The general rule den 3 ring a rehearing to 
a litigant who is not diligent is not to be applied in 
ali strictness in compensation cases.®^ A rehear¬ 
ing will not be granted after aflEirmance of a judg- 
ment sustaining an award where the evidence war- 
rants the conclusions of the reviewing court as to 
the raising of particular issues.^® 

Bond or Secxtrity 

on a bond filed to obtain a review of a compensation 
award is not liable for the payment of a subsequent 
award made after the setting aside of the award ap- 
pealed from> Where the appeal is successful, the 
surety is discharged and is not liable for the costs 
imposed on the appellant by reason of a further ap- 
peal.2 

An employer^s bond required to obtain certiorari 
to review a decision of the board may continue in 
effect many years, where periodical compensation 
payments are directed,® and operates to secure pay¬ 
ment of the award under final determination of the 
case adversely to daimant by the supreme court on 
writ of error to review the judgment of the drcuit 
court.^ The surety on an apped bond is discharged 
from liability where the act authorizing a daimant 
to procure a lump sum settlement, subject to rejec- 
tion by the employer, was amended after the bond 


New txUl 1)eford oompensatloii au- 
tnozlties 

Supreme court has power, through 
its mandate to Circuit court, to au- 
thorize industrial commission to un- 
dertake further proceeding in nature 
of a new trial by directing that Cir¬ 
cuit court remand record to commis¬ 
sion for further proceeding^. 

Wis.—M. & M. Realty Co. v. Indus¬ 
tria! Commission, 64 Nr.W.2d 413, 
267 Wis. 52. 

88 . . Wis.—^Pruno v. Industrial Com¬ 
mission, 203 N.W. 380, 204 N.W. 
576, 187 Wis. 358. 

87. Qa.—Obrpns Jwls guotad in Con¬ 
tinenta! Casualty Co. v. Caldwell, 
189 S.E. 408, 410, 55 GaJLpp. 147. 

Wis.—^Town of Albion v. Industrial 
Commission, 231 N.W. 249, 202 Wis. 
15. 

88. Ohio.—Scott V. Industrial Com¬ 
mission, App., 105 N.E.2d 881. 

88. 8 .C.—Smlth V. Southern Build- 
ers, 24 S.k2d 109, 202 S.C. 86. 


90. R.!.—Foy V. A, D. Juilliard & 
Co., Atlantic Mills Dlvision, 8 A.2d 
869, 63 R.I. 314. 

91, Tex.—Consolidated XJnderwrlters 
V. Trevino, Civ.App., 124 S.W.2d 861. 

98. Conn.—^McCulloch v. Pittsburgh 
Piate Glass Co., 140 A. 114, 107 
Conn. 164. 

93. Tex.—^Texas Bmployers* Ina 
Ass’n V. Heuer, CivJLpp., ll S.W.2d 
566. 

94. 111,—^De Vries v. United Employ- 
ers’ Corp., 33 N.E.2d 728, 309 111. 
App. 639—Cooke v. Groveland Coal 
Mining Co., 276 IlLApp. 521. 

Okl.—Commerclal Cas. Ins. Co. v. 
Abies, 185 P.2d 907, 199 Okl. 288. 

95. Ind.—^Rickert v. Schrelber, 66 N. 
B.2d 769, 116 IndJlpp. 621. 

96. 111.—Matthews v. Trinity Uni- 
versal Ins. Co., 69 K.E.2d 368, 329 
111.App.' 455, appeal dismissed 73 
N.B.2d' 284; 897 111. 174. 


97. OkL—^Home Indemnlty Co. v. 
' Uungan, 61 P.2d 687, 178 Okl. 46— 

Home Indemnlty Co. of N. T. v. 
Matkin, 50 P.2d 688, 174 Okl. 878. 
71 aj. p 1399 note 54. 

98. Okl.—^Home Indemnlty Co. v. 
Dungan, 61 P.2d 637, 178 Okl. 46 
—^Home Indemnlty Co. of N. Y. v. 
Matkin, 50 P.2d 688, 174 Okl. 378. 

71 C.J. p 1399 notes 52, 53. 

99. 111.—De Vries v. United Bm- 
ployers’ Corp., 83 lsrJS.2d 728, 809 
llLApp. 639. 

1 . Okl.—^Home Indemnlty Co. of 
New York v. Matkin, 50 P.2d 688, 
174 OkL 878. 

2. Tenn.—Coker v. Armeo Dralnage 
& Meta! Products Co., 236 S.W.2d 
980, 192 Tenn. 10. 

3. 111.—^Nierman v. Industrial Com¬ 
mission, 161 N.E. 115, ‘329 IR 623. 

4. IU.—<}lertz V. Snyder,. 195 NJR 
67. 302 Uh 618, 
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was given so as to take away the option of rejection, 
and the surety is not liable for a lump sum settle- 
ment awarded after the paesage of such amend- 
xnent.5 

Where the employer paid the award on his insur- 
er’s insolvency, the employer can recover the pay- 
ment from the surety on the appeal bond.® 

§ 816(2). Determination of Liability 

The compensatlon commissfon may be authorlzed to 
determine liability on an appeal bond. 

O. COSTS, EXPENSES, 

§ 817. Attome/s Fees 
The right to, and the liability for, attome^s fees 
is discussed infra §§ 818-822. 

Examine Pocket Parts for later cases. 

§ 818. -Right to 

The right to attomoy»8 feea In workmen'a compen- 


Where a bond is required before the review of a 
commissiones award, the commission may, after its 
award has been sustained, determine the liability of 
the surety on the bond.*^ The reviewing court is 
not, it has been held, authorized to render judgment 
on the appeal bond on aifirming an award.^ 

An action against the surety on the bond, on the 
theory of subrogation, may be maintained in any 
court of general jurisdiction.^ 

AND ATTORNEYeS FEES 

sation casee Is wholly dependent on the provlslons of the 
compensatlon acts, and fees are allowable oniy In such 
proceedings and In such eircumstances as the statutes 
permit. 

An allowance for an attome/s fee cannot be 
made unless expressly authorized by the compensa- 
tion act,l® and then only in the proceeding in which 


B. 111.—Bassett ▼. American Surety 
Co. of New Tork, 210 Ill-App. 477. 

6 . Okl.—^Home Indemnlty Co. v. 
Coin, 61 P.2d 1067, 178 Okl. 26. 

7, Okl.—Detrolt Fidelity & Surety 
Co. V. Bobbins, 29 P.2d 110, 167 
Okl. 296. 

71 C.X p 1899 note 61. 

a, Okl.—^McAjthur Oil Co. ▼. Brock, 
17 P.2d 686, 161 OkL 244. 

9. Okl.—^Home Indemnlty Co. v. 
Coin, 61 P.2d 1067, 178 Okl. 26. 

10. <Sa.—WUson v. Maryland Cas. 
Co., 30 S-K2d 420, 71 Ga.App. 184. 

Neb.—Fidelity & Cas, Co. of N. Y. 
V. Eiennard, 75 N.W,2d 668, 162 
Neb. 226—Pranzen v. Blakley, 62 
N.W.2d 833, 166 Neb. 621—Faul- 
haber v. Boberts Bairy Co., 24 N. 
- 671, 147 Neb. 631—Rexroat 

V. State, 9 N.W.2d 805, 143 Neb. 
333. 

N.J.—BCaberberBor v. Myer, 71 A.2d 
717, 4 N.J. 116—Selken v. Todd 
Bry Bock, 67 A-?4 131, 2 N.J. 469. 

Caputd V.' Best 'Foods, 105 Au2d 
446, 30 N.J.Super. 652, modifled on 
other .grrdunds 111 AL.2d 261, 17 N. 
J. 269. . 

Tea^er v. Brown Bros., 37 A^2d 
287, 131 NJ.Law 463, afflrmed 40 
iL^id 671, 182 N.J.Law 361—Stetser 
' T. jlonerlcan Stores Co., 16 A.2d 627, 
126 N.J.Law 276. 

Jtuxis moted in Wal- 
. V. W6rtmen'8 Compeni^tion 

" "Bureau. 293 N.W. 132. 196, 70 N.D. 
193. '' ' 

r- ,22 

Oordon v. industrial' tJommission 
.lidc 4ia. i29T.phi^ 

St 2X2. ..... t . , 


Or.—Davis v. State Industrial Acci¬ 
dent Commission of Oregron, 66 P. 
2d 279, 166 Or. 393. 

Pa.—^In re Mlegrockl, Com.Pl., 84 Luz. 

Legr-Regr* 367. 

71 C.J. p 1399 note 69. 

Attoxmey*! fee not antboxized as 
costs 

La.—Scott y. Fulton Bagr & Cotton 
Mills. App., 65 So.2d 397. 

NJ5.—Boe V. State, 299 N.W. 253, 71 
N.D. 132, followed in Bateman v. 
State, 299 N.W. 257, 71 N.D. 139. 
71 CJ. p 1399 note 69 [b]. 

Attomey representinsr employer 
Workmen*s compensatlon policy, 
obligratingr insurer to defend for em¬ 
ployer all sults and proceedings in- 
stituted against bmployer and obli- 
gatlng insurer td pay costs taxed 
against employer in any legal pro- 
c>eedlng defended by Insurer, dld not 
authorize court to flz compensatlon 
of attomey representing employer in 
workmen's compensatlon proceeding 
and assess such compensatlon 
against Insurer; and a statute pro- 
vldlng that on rendltlon of a Judg¬ 
ment against an insurer in favor of 
benedciafy tinder any policy, there 
shall be adjudged against insurer and 
in favor of benedclary a reasonable 
sum 8LS compensatlon for his attor- 
neys oa^not be employed to place on 
an Insurance cairier in workmen^s 
cpmpepsation proceeding bi^^en of 
indemnifying. ^ployer, or employee 
for cost of Services rendered by 
ccmaseh . ■ r 

Fla.—Great Ajocl Indem. Co. ▼. 

24 So.2d 42, 166 Fla. 662. 

OiMstLoa oonirt , ,Wt 
er plalntiff shoul^ b^ alloweu attor- 

iia 


ney’s fees Is guestion for court, not 
Jury. 

N.M.—^Robinson v. Mittry Broa, 94 
P.2d 99, 43 N.M. 867. 

Burden. to establidh right to attor- 
ney's fees is on compensation claim- 
ant. 

Fla.—^Balatsos v. Nebraska Ave. Cafe 
& liiquor Store, 80 So.2d 683, 169 
Fla. 71. 

FrevaUlng party 

(1) Where compensatlon bureau 
dlsmissed clalm and was reversed by 
Court of Common Pleas which award¬ 
ed compensatlon. and Judgment was 
ultimately reversed by supreme 
court, claimant was not prevailing 
party, and hence not entitled to at¬ 
tomey’s fees. 

N.J.—Selken v. Todd Bry Book, 67 
A.2d 131, 2 N.J. 469. 

(2) Where employee’s wldow to- 
whom an award had been made pre- 
vailed on initial issue of fraud, and 
Interpleader action instituted by em¬ 
ployer was intimately related with 
that issue, widow was entitled ta 
allowance of counsel fees and costs 
for Services rendered on Interpleader 
action in several courts. 

N.J.—^Mlnter v. Bendix Avlatibn 
Corp., 130 A.2d 809, 24 N.J. 128. 
Mlaor 

Allowance of attomey^s fees is au¬ 
thorized in a proceeding by a .minor 
for injuries sustained while employed 
in an oocupcution prohibited to such 
a minor by labor laws. 

N.J^—Sullivan Kemorowskl, 106. 
A.2d 377. 81 N.J.Super. 262. 

Bffeot of: ojT.statute - 

InvaOJdttty ^ sfrnendSrtory provisio» 

, o^ workmen’s compensatlon statute 
rdlSlhk preVa^^Ag claimantfa 
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the statute authorizes the allowance.^i Under some 
statutes a claim for legal Services must be made or 
presented to the commission.^^ An award of com- 

pensation is a prerequisite to an award of attor- 
ne/s feeS.^® 

Under some compensation acts provision is made 
for the allowance of attomey*s fees,i^ some author- 
izing them in special instances, as where the em- 
ployer refuses or willfully neglects to comply with 


the requirements of the compensation act as to in- 
suring his liability thereunder but this provision 
does not apply to refusal to pay compensation 
awarded where the employer has complied with the 
requirementsA® Under other provisions such fees 
are allowed where, after the award of compensation, 
the employer does not institute proceedings for its. 
review, and refuses to pay it.^^ Likewise, attorne 5 r*s 
fees may be awarded where compensation is not paid 
within the time prescribed by the statute,!^ or where 


attorney and msiking' one-half of such 
fees chargeable agralnst employer dld 
not affect valld provisions of prior 
statute with respect to attorney fees. 
Ky.—Vestal Lumber Co. v. Claris, 268 
S.W.2d 954—Bums v. Shepherd, 264 
S.W.2d 685. 

Statute held not ratroactlve 
Fla.—^Hardware Mut. Casualty Co. v. 
Carlton, 9 So.2d 869, 151 Fla. 288. 

11. Ga.—Corpus (Turis olted in Pat- 
terson v. Curtia Pub. Co., 198 S.B. 
102, 104, 68 Ga.App. 211. 

l^.D.-^orpus Juris <iuoted in Wallace 
V. Workmen*s Compensation Bu- 
reau, 293 N.W. 192, 196, 70 N.D. 198. 
Chio.—State ex reL Gordon v. Indus- 
trial Commlssion of Ohlo, 194 N.B. 
418, 129 Ohlo St. 212,. 

Tex.—^Texas Employers* ina. Ass*n v. 

Nunamaker, Civ.App., 278 S.W. 889. 
Statute fftriotly construed 
Wash,—^Boeingr Aircraft Co. v. .De¬ 
partment of Liabor and Industries, 
178 P.2d 164, 26 Wash.2d 61, 

On Snal award 

Where employer paid wagres to em- 
ployee duringr disabllity, and compen¬ 
sation board made an award as relm- 
bursement and directed that fee of 
claimanfs attorney should be fixed 
when linal award was made and con- 
tlnued casa matter of fee was within 
dlscretlon of board under compensa¬ 
tion statuta 

K.T.—^Rubenfeld v. Department of 
Taxatlon & Flnanca 104 N.Y.S.2d 
481, 278 App.Div. 879. . 

Prooeedinjs in whioh fees not an- 
thorised 

Where petltlon to have employer 
held In contempt for fallure to pay 
compensation beneflts for total tnca- 
pacity after employee had be^ re- 
employed «md then laJld ofC In a jen- 
eral layolf, was vigorously contested 
by employer, but there was nothlnj 
improper or malicious in conduct of 
employer, request of employee for 
counsel fees would be denied. 

R.I.—^Zlelonka v. U. S. Rubber Co., 
74 A.'2d 246, TTli.1. 169. ■ ' 

: 4 : 

12. Okl.—Burch v. Sllck, 31 P.2d 
110, 167 OkL 689. 

13. Fla—^Vlrjlnian, Ina v. Ponder, 
n So;ad^781:.J./ 

1T.M>T-Fres<idez vi -Famsworth .f& 
iC2iaBan]^s^'ao.,>29i-P:2a^ tooilir., 
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M. 884—^Perez v. Fred Harvey, Ina, 
224 P.2d 624, 54 N.M. 839. 

N.J.—^Teager v, Brown Bros., 87 A.2d 
287, 181 N.J.Law 463, affirmed 40 
A.2d 671, 132 N.J.Liaw 361. 

R.I.—^Brbe v. A. D. JuUllard & Co., 
114 A.2d 842. 

Fillng of a woxlcmen^s compensa¬ 
tion olalm does not in and of Itself 
justify an award of attorney’s fee. 
Fla—^Paul Smlth Const Co. v. Flori¬ 
da Indus. Commlssion, 93 S6.2d 785. 

14. Ky.—Vanderpool v. Gooae Creek 
Mining Co.. 170 S.W.2d 32, 298 Ky. 
719. 

N.J.—^Maxwell v. Raymond Wochner, 
Inc., 181 A 180, 13 N.J.Misc. 806. 
N.C.—^Perdue v. State Board of 
Eaualization, 172 S.E. 896, 205 IT.C 
780. 

Ohlo.—^McCamey v. Payer, 22 N.E.2d 
127, 135 Ohlo St. 660. 

OkL—Woodard v. Nlpper, 285 P.2d 
208—Special Indem. Fund v. Hobbs, 
164 P.2d 980, 196 OkL 818. 

71 aj. p 1399 note 61. 

Xt is not unlawfol or against publio 
polioy for attorneys to represent 
claimants for workm6n’8 compensa¬ 
tion before Industrial commlssion of 
Ohlo and to charge and receive there- 
for reasonable attorneys’ fees and 
compensation for such professlonai 
Services out of workmen’s compen¬ 
sation awards granted by commis- 
sion. 

Ohlo.—^Thomton v. Graham, 6 Ohlo 
Supp. 289. 

Where «tnployee re-employed after 
injury 

Under compensation act, attorneys 
of employee who repovered an award 
were entltled to xecover fee from 
employer notwithstandlng employer 
at time of appllcatlon for fee was 
stUl. paying employee a sufficient 
wage to be entltled to full credit for 
weekly , compensation due uzider 
award. 

Ky.—(Warper v, Dexington Roller 
Mills, 388 S.W.2d 988, 814 Ky. 1. 

15. Ga.—Wtisch V. Maryland' Cas. 
Co., 80 S.B.2'd 426, 71 Gfe-App. 184— 
Oveflrton-Green Drive-lt-Tpurself 
^ystjpm,^v; Cpoh, l«.S.Ei8d 60^,86 
Ga.App. 274—^Bussell v. SheltqjR, 1 
S,B*2d 69 Gai4|M>; iflgrr^SWott 
Addressipg .M:aoh.v Y- Paward» 

I :306. ftB. ?4a,r &9 GaAjW?^!t6^^1pr- 


ham Land Co. v. Kilgore, 194 SJS. 
49, .56 OaApp. 786—^McCoy v. 
Southern Lumber Co., 143 S.E. 611, 
88 GaApp. 261. 

Penalty 

Provision of compensation act re- 
lating to assessment of damages 
against an employer in increased 
compensation and fees of clalmanfs 
counsel embodles a penalty, and must 
be striotly construed. 

Ga.—^Dunn v. American Mut. Liabil¬ 
ity Ins. Co., 18 S.E.2d 902, 64 Ga. 
App. 509. 

Employee not entltled to compensa¬ 
tion 

Awarding attomey’8 fees against 
employer for fallure to comply with 
statutes requiring Insurance in li- 
censed company or deposit of se- 
curity was authorized, although em- 
ployee was not entltled to compen¬ 
sation. 

Ga.—Castle ▼. Imperial Laundry & 
Dry Cleaning Co., 8 S.E.2d 547, 62 
Ga.App. 184. 

16. Gto.—^Dunn v. American Mut. Li- 
ability Ins. Co., 18 S.E.2d 902, 64 
GaApp. 509. 

17. N.M.—Wells V. Gulf Reflnlnj 
Co., 79 P.2d 921, 42 N.M. 878. 

71 C.J. p 1399 note 68. 

Befnsal to pay essential 
Neb.—^Redfem v. Safeway Stores, 16 
N.W.2d 196, 146 Neb. 288—Wilson 
V. Brown-McDonald Co., 278 N.W. 
254, 184 Neb. 211, 116 A.L.R. 702. 

71 C.J. p 1399 note 63 [b]. 

18. Fla.—Andrews v. Strecker Body 
Builders, Inc., 92 So.2d 521—^Ruth- 
erford v. Seven-Up Bottling Co., 88 
So.2d 269. 

La.—Cummings v. Albert, App., 86 
So.2d 727—Wallace v. Aetna Cas. 
& Sur. Co., App., 68 So.2d 685— 
Richard v. Traders & Gteneral Ins. 
Co., App., 62 So.2d 588. 

Tex.—Maryland Cas. Co. v. Lewis, 
Civ.App.i 245 S.W.2d 548, afflztiated 
in part ‘and reversed in pairt on 
other grounds 252 aw.2d 156, 151 
Tex. 480i T 

Effaot of offer to pay compensata- | 
Lettei^ from ‘ Insurance c8Urt‘iSrifc^ 
vislng that it stoed ready ani irtSfmg 
to pay compensaiti<8ifit4& 
with, lacfiidefit. 
tepd^ 
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the employer tinsuccessfully resists payment of an 
award;i® but if, within the prescribed time the em¬ 
ployer or insurer recognizes the compensable na¬ 
ture of the claim and begins payment, an award of 
attome/s fees is not justified .20 Under some stat- 
utes attorney*s fees may be awarded where the in¬ 
surer discontinues or withholds payment capricious- 
ly, unlawfully, arbitrarily, and without probable 
cause;2i but attome/s fees will not be allowed 
where insurer did not act arbitrarily or capricious- 

ly22 

Some provisions authorize an allowance of at- 


■ torne 3 r*s fees against insurer- but not against the em- 

■ ployer.23 Under some provisions a settlement of 
a claim for compensation may defeat an allowance 
of attomey^s fees if the settlement is made before 
knowledge of the employment of the attorney was. 
brought horne to the employer and his insurer.24 
Notice to the employer that claimant had hired at- 
torneys constitutes notice to insurer.25 Under some 
compensation acts the fee of the attorney represent- 
ing claimant before the board or in a suit brought 
to set aside its £nal decisions is to be paid out of 
the amount recovered by claimant.^® A statute pro- 


minatlon of lawful beneflciarles was 
functlon of in<^ustrial commlssion, 
was not such compllance wlth re- 
Quirements of act as would avold In- 
voking its requlrement to pay claim, 
and successful claimants were by 
statute entitled to award of attor- 
neys* fees to be paid by carrier, slnce 
willingrness to pay “compensation” is 
not same as wUlinffness to pay a 
speciflc claim. 

Fla.—Great Am. Indem. Co. v. Wil¬ 
liams, 85 So.2d 619. 

xroapayment pendis^ investifiratloii 

(1) Compensation insurance car¬ 
rier of an employer has a reasonable 
time to Investigate a claim, and no 
penalty should be imposed on carrier 
for reasonably Investigating a claim; 
time for such Investlgation being al- 
ways relevant. 

Fla.—^Balatsos v. Nebraska Ave. Caf e 
& liiquor Store, 80 So.2d 633, 159 
Fla. 71. 

(2) Where employer*s Insurance 
carrier did not deny llablllty, and 
differentlal of time between notice 
of claim and flrst hearing was used 
by carrier to make needf ul investiga- 
tions of claims, but in meantime ali 
but one of claimants were recelv- 
ing their regular salaiies and re- 
mainlng claimant had benefit of loan 
or advance in excess of deceased em- 
ployee’s salary, it was proper not to 
assess attomey*s fees against car¬ 
rier. 

Fla.—^Balatsos v. Nebraska Ave. Cafe 
& Liquor Store, supra. 

(8) Where insurance carrier was 
ready and wUling to pay compensa^ 
tion, but question existed as to 
whlch of five claimants were proper 
beneficlarles, burden was on indus¬ 
tria! commlssion or deputy commis- 
sioner to make Investlgation to de- 
termine this question, and claimants 
were entitled to representatlon at in- 
vestigation, and attomeys* fees could 
be Imposed against carrier under 
statute. 

Fla.—rGreat Am. Indem. Co. v. Wil¬ 
liams, 85 So.2d 619. 

Neeesslty of dsmaild 
Statutory provislon for pa3ncnent of 
attmmey*B' fees in compensation pro- 


ceedlngs is predicated on failure to 
make payment within slxty days aft- 
er demand, and where no such period 
has elapsed, award of attomey^s fees 
would be improper. 

La.—^Moore v. Travelers Ins. Co., 
App., 79 So.2d 507. 

19. Fla.—^Lockett v. Smlth, 72 So.2d 
817. 

Oonstvaotloa of statuta 
Salutary purpose of provislon of 
compensation act that if employer or 
Insurance carrier unsuccessfully re¬ 
sists payment of compensation 
awarded employee by industria! com¬ 
mlssion, reasonable attorney’s fee 
shall also be awarded him, should not 
be nullified by restrictive Interpre- 
tation, and any doubt as to its con- 
struction will be resolved in em- 
ployee’s favor. 

Fla.—Lockett v. Smith, 72 So.2d 817. 

20. Fla.—^Paul Smlth Const. Co. v. 
Florida Indus. Commlssion, 93 So. 
2a 785. 

21. La.—Carrlngton v. Consolidated 
tJnderwriters, 89 So.2d 399, 230 La. 
939. 

Fatterson v. Cargo Services, Inc., 
App., 95 So.2d 49—Gloston v. Coal 
Operatore Cas. Co., App., 85 So.2d 
100—^Fruge v. Pacific Emp. Ins. 
Co., App., 71 So.2d 625, afflrmed 76 
So.2d 719, 226 La. 530-^aigle v. 
Great Am. Indem. Co., App., 70 So. 
2d 697. 

Payments by another employer 
Continued wage payments to a 
workmen’s compensation claimant, 
after her Injury, by another employ¬ 
er, would not excuse insurer of 
claimanfs employer at time of her 
Injury from withholding payment of 
weekly compensation or absolve it 
from liabllity for attomey*s fees im¬ 
posed for arbitrary and caprlcious 
failure to pay compensation due a 
dlsabled employee. 

La.—Gulllory v. Coal Operatore Cas. 
Co., App., 95 So.2d 201. 

22. La.—Carrlngton v. Consolidated 
TJnderwriters, 89 So.2d 399, 230 La. 
939. 

Helms V. Bmployers Mut. Llabili- 
ty Ins. Co. of Wls., App., 95 So.2d 
, 46—OPOanagan v. Welch, App., 98 
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So.2d 86—^Hebert v. Hartford Acc. 
& Indem. Co., App., 88 So.Sd 243— 
Williams V. Southern Advance Bag 
& Paper Co., App., 87 So.2d 165— 
Welch V. Newport Industries, Inc., 
App., 86 So.2d 704—^Lyons v. Swift 
& Co., App., 86 So.2d 613—^Lacy v. 
Bmployers Mut. Liabillty Ins. Co. 
of Wis., App., 86 So.2d 605—Wash¬ 
ington V. Atlantic & Gulf Steve- 
dores, Inc., App., 85 So.2d 714— 
Hali V. Plpe Line Service Corp., 
App., 85 So.2d 706—Clements v. 
Liberty Mut Ins. Co., App., 85 So. 
2d 675—^Todd v. Sunnyland Con- 
tractlng Co., App., 85 So.2d 53T— 
Champagne V. Houston Fire & Cas. 
Ins. Co., App., 85 So.2d 106—Teek- 
ell V. Travelers Ins. Co., App., 88 
So.2d 586—^Mlchel v. Maryland Cas. 
Co., • App., 81 So.2d 86—Moore v. 
Travelers Ins. Co., App., 79 So.2d 
507—Monk v. Coa! Operators Cas. 
Co., App., 76 So.2d 82—^Madison v*. 
Homsby, App., 69 So.2d 616. 

Tex.—^Pacific Indem. Co. v. Woodall, 
Civ.App., 253 S.W.2d 490, error re- 
fused. 

28. La.—Gulllory v. Relmers- 

Schneider Co., App., 94 So.2d 134— 
Ortego V. Southern Industries Co., 
App., 88 So.2d 78—^Todd v. Sunny¬ 
land Contracting Co., App., 85 So.2d 
537. 

VnlBsured employer 
Provislon in workmen’s compensa¬ 
tion act for twelve per cent of award 
as damages and for reasonable at- 
tomey’s fees for arbitrary failure to 
pay compensation is a penalty ap- 
plioable only to Insurers who capri- 
clously refuse to pay benefits within 
slxty days after proof of loss and did 
not apply to an employer who was 
uninsured. 

La.—Cllfton v. Amold, App., 87 So. 
2d 386. 

24. Ky.—Yestal Lumber Co. v. 
Clark, 268 S.W.2d 954. 

25. Ky.—Yestal Lumber Co. v. 
Clark, supra. 

26. TJ.S.—W. J. McCahan Sugar Re- 
flning Co. v. Norton, D.CPa., 34 F.. 
2d 449, afflrmed, C.aA., 48 F.2d 
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viding that fees of attorneys under the act shall be 
reasonable and measured according to the work- 
man*s station and shall be approved by the court 
does not impose such fee as additional liability on 
the emplcyen^*^ Attomey^s fees expended by in- 
surer in successfully defending a common-law ac- 
tion wrongfully brought by the employee against 
the employer to recover for injuries suffered can- 
not be credited by the compensation board or com- 
mission on the amount awarded the employee as 
compensation under the act,28 jt has been held 
that the board has no power to adjudicate between 
the attomey of record and counsel with respect to 
allowance of fees.^^ 

Pfoceeding on self-insuret^s hond. In a proceed- 
ing against the surety on a self-insurer’s bond to 
enforce an award of the commission against the em¬ 
ployer, even though the bond provides for the pay- 
ment of reasonable attome/s fees, where the 
amount of the award and the attorne 3 r*s fees com- 
bined exceed the penal sum of the bond, the award 
of attomey^s fees, to the extent that the combined 


award exceeds the amount of the bond, must be 
disallowed.8® 

Unnecessary proceedings. The court does not 
err in failing to fix claimant's attome/s fees as pro- 
vided in the compensation act where defendant is 
willing and ready to pay the amount due plaintiff 
and the proceedings are wholly unnecessary and 
produce nothing.^i Under a statute which provides 
for the assessment of a reasonable attorne/s fee 
against a party who, without reasonable ground, has 
brought, prosecuted, or defended proceedings under 
the workmen’s compensation act, a party who acts 
on a reasonable and honest, although mistaken, opin- 
ion is not liaWe for such attomey^s fees.32 Fees 
may not be awarded where the action is defended 
and continued on reasonable grounds.^S 

Appointment of legal representation. In some ju- 
risdictions the compensation act provides for the 
payment of the expenses of the appointment of a 
legal representative of a deceased employee where 
such legal representative is required for the carry- 
ing out of the provisions of the compensation act^^ 


505, certiorari denled 51 S.Ct. 212, 
282 U.S. 899, 75 L-EO. 792. 

71 C.J. P 1899 note 64. 

Amomit xaooveved 
Where attomey*» contract for fees 
in a workman'» compensation cajse 
provided that he was to recelve cer- 
tain percentage of amonnt recovered, 
amount of attomey’s fee would he 
hased on percentage of money ac- 
tually recelved hy claimant and his 
personal representative and not on a 
percentage of original award entered, 
slnce Word recovered as used In con¬ 
tract meant actual receipt of money 
by claimant 

Ga.—Wilson v. Maryland Cas. Co., 30 
S.E.2d 420, 71 Ga.App. 184. 

27. La.—^Bouchon v. Southern Sure¬ 
ty Co., 91 So. 854, 151 La. 503. 

Arbo V. llaryland Csb. Co., App., 
29 So.2d 380. 

28. Ky.—^Beattyvllle Co. v. Size- 
more, 261 S.W. 620, 203 Ky. 7. 

29. N.T.—Plndek v. Isra^ 290 N.T. 
S. 716, 248 App.Div. 909. 

80b Cal.—Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commission, 13 P.2d 699» 216 C. 40. 

31. AUl—E x parte Shaw, 97 So. 694, 
210 Ala. 185. 

N.J.—Cook V. Central R. Co. of New 
Jersey, 6 A.2d 488, 122 N.J.Law 
405, afflrmed 11 A.2d 28, 124 N.J. 
Law 126. 

Mazzarella v. Compo-Site, Inc., 
26 A.2d 276, 20 N.J.Misc. 182, df- 
armed 45 A.2d 488. T88 N.J.Law 
590, afOrmed 48 A.2d 917, 134 N:J. 
Law 616i' 


Pxooeeding not unneoessary 

Where Insurance carrler offered to 
pay employee regular compensation 
but refused to pay flfty per cent ad¬ 
ditional compensation, and employee 
was recLulred to employ counsel to 
establish his right to additional com¬ 
pensation, allowance of attomey’s 
fees to employee was Justified. 

N.M.—Janney v. Fullroe, Inc., 144 P. 
2d 145, 47 N.M. 423. 

32. TJ.S.—Sunny Polnt Packing Ce. 
V. Faigh, C.C.A.Alaska, 63 F.2d 921. 

Va.—^Honaker & Feeney v. Hartley, 
124 S.E. 220, 140 Ya. 1. 

71 C.J. p 1400 note 69. 

33. Ga.—Maryland Casualty Co. v. 
Stephens, 47 S.E.2d 108, 76 Ga.App. 
723—Dunn v. American Mut Lia¬ 
bility Ins. Co., 13 S.E.2d 902, 64 
Ga.App. 609. 

Idaho.—^In re Foster, 287 P.2d 282, 77 
Idaho 26—^Passmore v. Austln, 253 
P.2d 800, 73 Idaho 484. 

Defense on reasonable gronnd a ques- 
tlon of f aet 

Ga.—^Wilson v. Maryland Cas. Co., 80 
S.E.2d 420, 71 Ga.App. 184. 

34. Mass.—^Mellon’s Case, 121 N.E. 
18, 231 Mass. 399. 

71 C.J. p 1400 note 70. 

DetanuinattcHL of xiglit to oosnpensa- 
tion 

Attora6y’a right to compensation 
fof Services In a compensation case, 
ihclUdlng Services rendered in con- 
nectlm Wit^appointment of legal 
representative of deceased employee, 
.tb detedtnhtable ‘ uhder workmen’s 
compensation act in proceeding be¬ 
tween attomey and employee or his 
jiegal/ representative, depezkdents or 
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other persons to whom compensation 
may be payable. 

Mass.—Wlilttaker’s Case, 66 N.E.2d 

785, 319 Mass. 582. 

Dnty of insurer to pay 

Mass.—Whlttakei^s Case, supra. 

Nature of Services 

Services rendered by attomey in 
connection wlth appointment of legal 
representative of deceased employee 
ordinarlly are not “Services rendered 
in connection with a compensation 
case” wlthln statute making attor¬ 
neys’ fees for Services rendered In 
connection with such a case subject 
to approval of industrial accident 
board; but where appointment of le¬ 
gal representative of deceased em¬ 
ployee is required to comply with 
compensation law, legal Services in 
connection with such appointment 
are “Services in connection with com¬ 
pensation case,” and, If such Serv¬ 
ices are not fumlshed by insurer, 
compensation therefor is a part of 
attorneys* fees for Services under 
workmen’s compensation act so as to 
be subject to approval of industrial 
accident board. 

Mass.—Whittaker*s Case, supra. 
Elfeot of lludings 

Flnding of industrial accident 
board that attomey for claimant was 
not entitled to be pald by claimant 
for Services rendered In having 
claimant appointed administratdx 
meant that board found that attor- 
ney was not entitled to be pald for 
such Services as a part of his fees 
in workmen’s compensation case. • 
Mass.—Wmtt4ker'e. Case,, 66 N.E.2d 
, 785,-81« M^s^ 582. 
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Lay representative. Under a compensation act 
which provides that a party litigant before the com- 
mission may be represented by one not admitted to 
practice law and authorizes the commission to fix 
and determine and allow as a lien against the award 
a reasonable attomey*s fee for legal Services, it is 
proper for the commission to fix the amount to be 
paid a lay representative of claimant for his serv- 
ices.35 

§ 819. -On Appeal or Proceeding to Set 

Aside Award 

Attorney'8 fees are allowable on appeais from decl- 
eions In workmen’8 compensation proceedings oniy when, 
and under such terms and conditione as, authorized by 
statute. 


In the absence of statute authorizing the allow- 
ance of attorney*s fees to claimant in appeais from 
the decision in a workmen^s compensation proceed¬ 
ing, the court is without power to do so,*® and any 
party in order to be entitled to attomey^s fees must 
come within the provisions of the act.®^ Provisions 
authorizing attomey*s fees where the employer does 
not institute proceedings for the review of the 
award, and refuses to pay it, do not include any at- 
tomey fees sustained by the employee in having 
the award reviewed in the Circuit court or in the su¬ 
preme court.®® 

In some jurisdictions the compensation act pro¬ 
vides for the allowance of a reasonable attorney 
fee to the party prevailing on an appeal from an 
award.®® Thus, under some compensation acts, 


35. CJal.—^Eagrle Indemnlty Co. v. In¬ 
dustria! Accident Commission of 
Califomia, 18 P.2d 841. 217 C 244. 

36. N.X —Gomparri v. James Read- 
dlna Inc., 8 A.2d 802, 121 N.J.Iiaw 
691. 

71 CJ. p 1400 note 74. 
ree fized by tziai court 

<1) In compensation proceeding. 
revlewinff court could not fix the fees 
tb which counsel for claimant were 
entitled, since such was functlon of 
trial court. 

Wash.—Johnson v. Department of 
Labor and Industries of Washing¬ 
ton, 100 P.2d 382, 8 Wash.2d 257. 
(2) Determination of employer'a li- 
abllity to injured workman for com¬ 
pensation claimed is '*proceeding" in 
both dlstrict and appellate courts, 
but statutory authority to allbw ad- 
ditional attorneys' fees is reposed in 
trial court alohe.. 

N.lit—New Mexico State Highway 
Department v. Bible, 24 P.2d 295. 
88 8Ti 

Fae.,llzftd, by oomiplssioxi or board 
Or .—KlOigr V. State Indiis. Acc. Com- 
mtefijibx^ 818 P.2d 272-4^Fz:ankIln V. 

Indus. Commissiop, 274 
. 279, 202 Qp. 287. 

—^jollis Industrlal Commis- 

- slon»^.64 P,.2d 80|3, 91 Dtah 432. 
Waslj.—^BCarbor Plywood Corp. v. De- 
partp^ent of Labor and Industries 
'of jState of Wash., 29lj P.2d 810, 48 
Wash.2d 558. 

87. €fBi:—^Dunn v. American Mut. Li- 
ability Ins. Co., 18 S.XL2d 902, $4 
€ia.App. 569. 

Idah<x>^Joaes v. Boise Produce & 
Cemsaissien Ca, 177 .P.2d 107, S7, 
Idaho m. 

N^J^-^-^emer v. J. X Hass Go.» 12 
^Ai2d 295i 12 N.J.Misc. 828. 
Wdslbr-^or»nsteln. n Department of 
Industries, 806 F.2d 228, 
49 .Waah.2d 674. .... 

^ ^agei i^rOoOedingrO” in pro- 

yision of workmen’B 


law providing that costs of legal pro¬ 
ceedings should Include attorney’s 
fees to be fixed by trial court means 
proceedings on appeal to court of 
common pleas from action of indus¬ 
trlal commission. 

Ohlo.—Carson v. Beall, 9 N.B.2d 729. 

56 Ohio App. 245. 

Absence of appeal 
Statute prohlbiting attorney, en- 
gaged in appeal to superior court 
from order of Jolnt board of de- 
partment of labor and Industries on 
appUcation for rehearlng by party 
aggrleved by departmenfs order, 
from charglng or receivlng any fee 
thereln exceedlng reasonable fee flxed 
by court is inapplicable, In absence 
of such appeal. and word **therein" 
has no reference to Services of at- 
tomey before ioint board or in su¬ 
preme court on appeal from superior 
court 

Wash.—^Bodlne v. Departnient of La¬ 
bor and Industries, 190 P.2d 89, 29 
Wash.2d 879. 

Frooeedlngu to procare 

(1) Apprdved practice obtalning in 
supreme court for awardlng attor- 
ney*s fees in workmen’s compenser 
tlon cases is on appropriatb motim 
flled Ih caiise, and reauest should be 
separated from an assertion of 
claimant i « • ■ 

Fla.—City of Mlaml v. Porta, $0 So. 
2d OO^Perrin v. Tanner Qrocery- 
Ca, 46 So.2d 886. 

. (2) Where no Service of motion of 
claimanfs attorneys for allowance 
of additional attorneys^ fees over 
and Abbve ^twesty-flye ^ent al-^ 
lowed by worItoen’s oomp^sahon 
comminsion was had op. attorneys for 
emplpyer and compen^tlon^ insur-. 
anpe carrler 9». appeal from award 
of commission, supreme .court :^pu, 14 . 
not pass on motiop. . . ^ 

Missrrr^acl^cn. Ready-liiftx Cpnpjre'^a 
V. Tcung, .98 So.'2d 645^ . . , , . , 

C8> JPropear pleading with re^eot to 
l.adtomeyis fees in wor]auea’s 

11 & 


pensatlon suit was necessary to war- 

rant court flxing fee and entering 

Judgment therefor. 

Tex.—Employers’ Llability Assur. 
Corporation v. Sims, Civ.App., 67 
S.W.2d 446, error refused. 

33. IlL—^Board of Bducation of 
Hlgh School Dlst No. 602 of Bu- 
reau County v. Industrlal Commis¬ 
sion, 140 N.B. 89. 808 UL 445. 

39. U.S.—Libby. McNeill & Libby v. 
Alaska Indus. Bd., CAu.Ala8ka, 191 
F.2d 262, certiorari denied 72 S.Ct 
859, 842 U.S. 913, 96 L.Bd. 683— 
Libby, McNeiU & Libby v. Alasha 
Indua Bd., C.AJUasha, 191 F.2d 
260, certiorari denied 72 S.Ct 359, 
842 U.S. 913, 96 L.Bd. 683—Zeller 
V. Associated Indemnlty Corp., C. 
C.A.Or., 92 F.2d 463. 

Cal.—^Boaslow v. Janssen, 29 P.2d 
287, 186 C.A. 467, foUowed in Ross- 
low V. Mulcrevy, 29 P.2d 289, 136 
C.A. 787, 

Hass.—^Franlclln’fl Casa 129 N.E.2d. 
906, 338 Masa 236—Green*s Casa 
111 N.B.2d 204, 330 Mass. 63— 
Dlllon*s Casa 85 N.B.2d 69, 844 

Mass. 102. 

N.J.—^Fitzslmmons v. Federal Shlp- 
buildlng & Dry Dock Co., 71 A.2d 
aa, 4 N.J. 110. 

Bobertz v. Township of HUlsida 
15 A.2d 796, 125 N.J.Law 821, af- 
flrmed 19 A.2d 801, 126 N.J.Law 
416—Slayback VAn Order Co. v. 
Biben, 177 A. 671, 1X5 N.J.Law 

17. ' _ ' 

Zehrer y. & H. Robertson Co., 

4 JL2d 864, 17 N.J.Misc. 63—Marot- 
ta 7 , ;B’nbl, 180 A. 545, 18 N.J.Hlsa 
690. 

N*M:—tDudley^ l^erguson Trucfcing 
Ga, 297 P.2d 818» 61 N.M, 166— 
OS^thaway v. /New Mexico State 
Police. 268 P.2d 690, 57 N.M. 747 
-p^Uee-v.- XPalhoun. .181 P.2d 276, 
46 N.M. 468—Points v. ^J^Uls. 97 
P,2d 874r44 N,M. 81.. 

N.O;—rOent v. ^puc^ JX 705, 

243 N.C. eO^BrdbXs V.'Carolina 
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where the employer or insurer refuses to abide by 
the award of the compensation commissioner and 
appeals, but fails to reduce the award, the employee 
is entitled to an allowance of a reasonable attor- 
ne/s fee>® Where, however, on such appeal, the 
compensation awarded is reduced, attomey*s fees 


for Services in the court may not be taxed against 
the employer^i nor may they be awarded where 
the employee and not the employer appeals.^^ pur- 
ther, where the appeal is on a question involving 
a reasonable difference of opinion, attorney*s fees 
will not be allowed.^3 Under some compensation 


Bim & Wieel Co., 196 SJB3. 835, 213 
N.C. 618. 

71 C.J. p 1400 note 76. 

Employer snccesefnl on appeal 

(1) An attorne 3 r*s fee for Services 
pe^ormed in Circuit court is allowed 
to an employer under compensation 
act on successful appeal by employ¬ 
er seekingr relief from burden of as- 
sessment against bis dass followlns 
an award by department of labor and 
Industries, where controversy is be- 
tween an injured workman or de- 
pendents of a deceased workman, and 
department. 

Wash.—Boelnsr Aircraft Co. v. De¬ 
partment of Labor and !&idustries» 
173 P.2d 164, 26 Wash.2d 61. 

(2) Where employer waa success¬ 
ful in an appeal from Jolnt board of 
department of labor and Industries 
to a superior court, such court prop- 
erly awarded an attom6y*s fee to 
employer to be paid out of adminis¬ 
trative fund of the department. 
Wash.—St. Paul & Tacoma Lumber 

do. V. Department of Labor and 
Industries, 144 P.2d 250, 19 Wash. 
2d 639. 
aboslng party 

<1) Where employee failed to sus- 
taln his claim on appeal in work- 
men’a compensation proceeding', em¬ 
ployee was not entitled to any at- 
tomey’s fee in prosecuting: appeaL 
N-M.—^Rowland v. Reynolds Blec. En- 
gineerins: Co., 282 P,2d 689, 55 N. 
M. 287. 

(2) A motion in court of appeals 
to flx fees of appellants* ^ttorney 
after such courfs reversa! of, dls- 
trict court's iud^rment, reverslng^ 
settingr aside award of ‘'compensa¬ 
tion under Longshoremen^s Compen- 
sation Act, and remand 'of cause for 
further proceedings in distrlct court, 
must be denied, as such further pro- 
ceedlngs should include allowance of 
iust and proper elalms for legal 
Services rendered before deputy 
commissioner, in district court, ahd 
oh appeal. 

U.S.—Hfenderson v. Avondale Marine 
Ways, CXALa.,. 205 F*2d 518. 

#0. Neb.—-Haler tI ‘Gering Bean' Co., 
81 N.W.2d 162, 163 Neb. 748-r- 
Knudsen v. McNeel^, 66. N!w4d' 
4l2, 159 Neb. ■227~Anderaon v. 
Cowger, 65 N.W.2d 51, 158 Neb. 
772-^38:raJeaki v. Been^;^60 N.TPV.?^: 
,651, ^7 Neb. 6§6—^chuei^^JiX V. 

, WHag% of ShJckley,, 57,N*Wid.'|^. 

jl6^ jNeb.i..683—Anderson^^yl PUu- 
1 mWs Co.^ 52 


burg, 45 N.W.2d 446, 163 Neb. 495 
—Miller v. Schlereth, 42 N.W.2d 
866, 162 Neb. 806—Solheim v. 

Hastings Housing Co., 37 N.W.2d 
212, 161 Neb. 264—Werner v. Ne- 
braska Power Co., 81 N.W.2d 816, 
149 Neb. 408—Sporcic v. Swift & 
Co., 30 N.W.2d 891, 149 Neb. 246, 
modified on other grounds 31 N. 
W.2d 404, 149 Neb. 489—Paulhaber 

V. Roberts IDalry Co., 24 N.W.2d 
671, 147 Neb. 631—McRae v. A. 

W. Ulrich, Inc., 22 N.W.2d 697, 147 
Neb. 214—Gilmore v. Department 
of Boads and Irrigation, 20 N.W. 
2d 918, 146 Neb. 647—Bronson v. 
City of Premont, 9 N.W.2d 218, 
143 Neb. 281—Chatt v. Massman 
Const. Co., 293 N.W. 106, 138 Neb. 
288—^Perkins v. Toung, 274 N.W. 
596, 133 Neb. 234. 

71 C.J. p 1400 note 80. 

State as emptoyer 
Under statute providlng that if 
employer in compensation case ap- 
peala to district court or supreme 
court and fails to obtain reduction in 
amount of award, costs may be al¬ 
lowed for reasonable attorney’s fee 
against employer, state, where Im- 
pleaded under the **second injury” 
provlslon of the statute, would not 
be an **employer,” and employee 
could not recover attomey*s fees 
arising on state*s appeals to district 
court and supreme court. 

Neb.—^Franzen v. Blakley, 62 N.W. 
2d 833, 166 Neb. 621. 

Award ia snpseme oooxt 

(1) Words “in like manner," in 
provlsion of compensation act au- 
thorlzing attomey^s fees on appeals 
to district court'and “in like man- 
ner” on appeals to supreme court, 
refer to proSrlsion dealing wlth 
granting of fees in district court, 
and authorize supreme court to al- 
low fees. in a.like.n^ner,as district 
court. 

Neb,—Sporcic v. Swift & Co., 81 N. 
W.2d 404. 149, Neb. 489—^Rexroat v. 
State, ^ N.W.^4’806,,143 Neb. 333. 

(2) Employee, who resisted action 
brought »by employer, employer’s 
oompensatioB carrier and another in 
compensation court on ground that 
-employee's> Injury didr not arise out 
bf, and in oourse of, her emplosrment 
■8^^ th#:^re, not wi^Mn com¬ 
pensat^ sot, who , brought aotipp. 
at con^tf^; law for ^ployei^s fljl-. 
ile^e^ 4#g^^ce,. who.^ppjBaled from. 


and dlsmlssed in district court, but 
who was not successful in supreme 
court, was not entitled to have at- 
tomey's fees allowed and taxed as 
costs. 

Neb.—^Fidelity & Cas. Co. of N. T. v. 
Hennard, 76 N.W.2d 663, 162 Neb. 
220 . 


41. Neb,—Solheim v. Hastings 
Housing Co.. 87 N.W.2d 212, 161 
Neb. 264—^Bronson v. City of Fre- 
mont, 9 N.W.2d 218, 148 Neb. 281 
—^Truka v. McDonald, 257 N.W. 
282, 127 Neb. 780—City of Fre- 
mont V. Lea, 218 N.W. 820, 115 
Neb. 566. 


Ghange of date of 
oompeasatloa 


of 


In workmen*s compensation pro¬ 
ceeding wherein employer appealed 
to district court from action of com¬ 
pensation commissioner, and on ap¬ 
peal date of commencement of pay- 
ment under award was fixed at later 
date than that fixed by commission¬ 
er, such change amounted to *^e- 
duction of award“ and hence district 
court was deprived of authorlty to 
allow attomey'8 fee for plaintifTs 
attomey. 

Neb.—Sporcic v. Swift & Co., 81 N. 
W.2d 404, 149 Neb. 489—Mulvey 

V. City of Lincoln, 267 N.W. 460, 
181 Neb. 279. 


42. Neb.—-Elllott v. Gooch Feed 
Mill Co., 28 N.W.2d 262, 147 Neb. 
809—^Lee v. Lincoln Cleaning & 
Dye Works, 16 N.W,2d 830, 146 
Neb. 124—^Rexroat v. State, 9 N. 

W.2d 806, 148 Neb. 833. 

71 C.J. p 1401 note 82. 


Where compeBsatloii. denied Ia ooau 
pensatloa oouvt 

An attomers fee is not allowable 
in district court where an employee 
seeking compensation is denied re- 
covery in compensation co’art and on 
appeal to district court aji award of 
compensation is mada 
Neb.—Schirmer v. Cedar County 
Farmers Tei. Co., 296 N.W. 876, 189 
Neb. 182. 


43. Idaho.—Smith v. Unlveraity. pf 
Idaho, 170 P.2d 404, 67 Idaho 22. 
Neb.—Jackson v. Ford Motor COb, 
214 N.W. 631, li^ Neb. 768. 

Oblo.—^Bumettj V. InduBtrlal 
mlssion, 98 N.E.2d 41> 87 ' Olfio 
APP. 441. , 

Wyo.—In »9 lies, 118 
WyOb 76. ^^^,3 

Aspeal OB 

tlon. .t.oe,r4 4^ 
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acts an attorney^s fee may be allowed the employee 
where insttrer appeals to a reviewing board and the 
employee receives some compensation even thongh 
the amonnt is rednced.^^ 

Where, on successful appeal from the order of the 
coimnission, claimant is entitled to attomey^s fees, 
he cannot recover attorne^s fees where by nego- 
tiation he secures a cancellation of an order of the 
board terminating his compensation and a reinstate- 
ment of his compensation.^® In a proceeding to 
set aside a compensation award minor defendants, 
on successfully defending the award, are entitled 
to have a reasonable attomey’s fee for the attomey 
ad litem appointed to represent them taxed as a part 
of the costs.-*® Under a compensation act which 
provides that, where insurer fails or refuses to obey 
a compensation award and fails or refuses to bring 
suit to set it aside claimant on bringing suit and se- 
curing judgment sustaining such award is entitled, 
in addition to the award, to a reasonable attomey’s 
fee for the prosecution of the claim, the failure of 
insurer to make the husband of claimant a party 


to a suit to set aside the compensation award is not 
such an error as renders the suit to set aside the 
award of no effect so as to entitle claimant to an 
allowance for attomeys fees in her attempt to en- 
force the award.***^ Where counsel is employed om 
a contingent basis, to receive a specified percentage 
of any increase in compensation then being paid to 
claimant, and no increase is procured, a refusal to 
award attorne/s fees is proper.^® 

Some statutory provisions have been held limited 
in application to reviews on appeal from the award 
of the compensation commission;^^ and to have no 
application to other appeals®® or to review by cer¬ 
tiorari ;®i but under other provisions attorney's fees 
may be allowed in such case.®^ 

Increase of amouwt on appeal. A power given 
the trial court to fix a reasonable fee will not per- 
mit a court on appeal to increase the amoimt allowed 
because of the labor involved in the appeal.®^ In 
some jurisdictions, however, under the statutes 
therein, the industrial commission®^ or the appel¬ 
late court®® may award an additional fee to the at- 


ne 3 r*s fees dlrectly to c l a lm a n t*s at- 
torney after employer had settled 
wltb. claimant and paid him a lump 
sum without consultlngr claimanfs 
attorney Imd merit, and hence claim- 
ant*s motion for additional attomey^s 
fees on ground that appeal was with¬ 
out reasonable grounds was properly 
denled. 

Oa.—^Dunagan v. Marell Farms, Inc., 
99 S.R2d 236, 95 Ga.App. 857. 

44. Mass.—^Ahmed's Case, 179 N.E. 
684, 278 Mass. 180, followed in But- 
lei^s Case, 179 N.B. 690, 278 Mass. 
218 

N.J.—^Di Me^rlio v. Slonk Const Co., 
2 A.2d 470, 121 N.J.Law 866, af- 
flrmed 6 A.2d 691, 122 N.J.Law 379. 

45 . Wash.—ClOQuet ▼. Department 
of Labor & Industries of Wash¬ 
ington, 268 P. 602, 148 Wash. 229. 

48 . Tex.—Norwlch Union Indemni- 
ty Co. V. Smith, 298 S.W. 408, 117 
Tex. 108, answering certifled ques- 
tlons, Civ.App., 3 S.W.2d 120, af- 
flrmed, Com.App., 12 S.W.2d 558. 

47 . Tex.—^Indexnnity Ins. Co. of 
North America v. Jago, Civ.App., 
12 S.W.2d 817, reversed on other 
grounds 86 S.W.2d 980, 120 Tex. 
204. 

71 C.J. p 1401 note 87. 

48.. ^o,—^Werner v. Pioneer Coop- 
erage Co., App., 155 S.W.2d 819. 

49 . N.J.—^Roxbury Tp. v. Plum- 
• stead, 162 A. 198, 10 N.J.Misc. 

1034. 

Frooeedliiir for maadasmiB 
Statute providing that in proceed- 
Ings brought agatnst workmen^s 
compensation- bureau cost of such 


proceedings including a reasonable 
attorney*s fee shall be taxed against 
bureau, does not authoiize district 
court to allow an attorney^s fee, ex- 
cept in a case where an appeal is 
taken from final action of bureau in 
denying right of a claimant to par¬ 
ticipate at all in workmen*s com¬ 
pensation fund, and has no applica¬ 
tion to a proceeding for purpose of 
obtaining a writ of mandamus to al¬ 
low inspectlon of bureau's records. 
N.D.—Wallace v. Worlanen’e Com¬ 
pensation Bureau, 293 N.W. 192, 70 
N.D. 193. 

50. NJ.—^Roxbury Tp. v. Plum- 
stead, 162 A. 198, 10 N.J.Mlsc. 
1034. 

51. NJ.—^Toner ▼. International 
Ass’n of Bridge, Structural and 
Ornamental Ironworkers, 26 A.2d 
699, 128 NJ.Law 511. 

71 C.J. p 1400 note 79. 

52. AUowanoe by lower oonrt 

(1) Unusual statutory provisions 
for lower court to allow counsel fees 
for Work done in upper courts can 
apply only within statutory limita, 
whl(^ are where Judgment of court 
of conunon pleas is reviewed in com¬ 
pensation cases on certiorari in up¬ 
per courts. 

NJ.—^EZing V. Western Electric Co., 
12 A.2d 151, 18 NXMisc. 199. 

(2) Under statute authorizing 
court of Gommon pleas to make al¬ 
lowance of reasonable attorney fee 
to prevailing party on appeal in com¬ 
pensation proceeding, court of errbrs 
and appeals was without authority 
to make allowance fOr'attorney fees 

118 


for Services rendered in certiorari 
proceeding instituted by claimant in 
supreme court and for Services ren¬ 
dered on two appeals by cladmant tn 
court of errors and appeals. 

NJ.—Stetser v. American Stores Co.^ 
16 A.2d 627, 125 NJ.Law 275. 
‘Varty prevalllsg” as used In 
workmen^s compensation act provid¬ 
ing for allowance of attorney*s feea 
to successful party in supreme court 
on certiorari and in court of appeals 
on appeal means party ultimately 
prevailing when matter is flnally 
set at rest. 

NJ.—^D. Ealtman & Co. v. Itzkowltz, 
43 A.2d 284, 133 NJ.Law 191— 
Comparrl v. James Readding, Inc.,. 
8 A.2d 802, 121 NJ.Law 691. 

Oa opposltloa to oertioraxl 
Under statute authorizing commoni 
pleas court to allow attorney’s fee- 
to party prevailing on certiorari, at- 
tomey's fee may not be awarded in* 
common pleas court to counsel who- 
prevails in opposition to allowance- 
of certiorari to review a judgment in 
compensation case. 

NJ.—Swift & Co. V. Von Volkum, 87* 
A.2d 283, 181 NJ.Law 464. 

53. Wash.—Boyd v. Pratt, 130 P... 
871, 72 Wash. 306. 

54 Va.—Welding Engineers v. 
Shufflebarger, 27 S.E.2d 903, 182“ 
Va. 59. 

55. U.S.—Radclilf Gravel Co. v. 
Henderson, C.C.A.Ala., 138 F.2dr 
549, certiorari denled 64 S.Ct 688, 

' two cdses, 321 U.S. 782, 88 L.Ed. 
1074—^Fidelity & Casualty Co. of" 
New York v. Henderson, C.C.A.La.,. 
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tomey of a claimant successful on the appeal, for 
Services in the appellate court 

Necessity io object to fee in lower court. Ob- 
jections to the allowance or disallowance of attor- 
ney^s fees may not be considered for the first time 
on appeal.® ® 

§ 820. - Amount 

The amount of attorney'8 fees allowable Is generally 


regulated by statute, and is ordlnarlly fixed by the board 
or court before which the proceedings are had, subject 
to statutory limitatione on the amount which may be 
awarded. ' 

Ordinarily, tmder the various compensation acts, 
the compensation board or commission or the court 
before which claimant presents his claim for com¬ 
pensation may fix the amount of the fee of claim- 
ant*s attomey in the proceeding for compensation.®*^ 


128 F.2d 1019—Salmon Bay Sand & 
Gravel Co. v. Marsliall, C.C.A. 
WaslL, 98 F.2d 1—Diomede v. 
liowe, aaA.]Sr.T., 87 F.2d 296, cer- 
tiorsurl denied Moran Bros. Con- 
tractinsr Co. v. Diomede, 67 S.Ct. 
788, SOI U.S. 682, 81 L.Bd. 1842— 
Associated Indemnity Corporation 
V. MarshaU, C.C.A.Or., 71 F.2d 235. 

McWilliams Dredging Co. v. 
Henderson, D.CLAIa., 86 F.Supp. 
361. 

Fla.—^Intercontinent Aircraft Corp. 

V. Pickton, 16 So.2d 292, 154 Fla. 
8—Cone Bros. Contracting Co. v. 
Allbrook, 16 So.2d 166, 163 Fla. 872 
—Winn-Lovett Grocery Co. v. Ste- 
Tens, 198 So. 835, 145 Fla. 209— 
Cone Bros. Contracting Co. v. Mas- 
sey, 198 So. 806, 146 Fla. 179— 
Maiyland CasuaJty Co, v. Suther- 
land, 169 So. 679, 125 Fla. 282. 

TM fiwn. —Oestreich v. LAkeslde Cerne- 
terr Ass'n, 88 N.W.2d 198, 229 
ViiiTi, 209—Kiley v. Sward-Kemp 
Drug Co., 9 N.W.2d 237, 214 Minn. 
B48_Bergstrom v. Brehmer, 8 N. 

W. 2d 828, 214 Minn. 326—Gustaf- 
son V. Ziesmer & Vorlander, 6 N. 
W.2d 452, 213 Minn. 268. 

Miss.—^Houston Contracting Co. ▼. 
Reed, 95 So.2d 231. 

Neb.—Gilmore v. Department of 
Roads and Irrlgation, 20 N.W.2d 
918, 146 Neb. 647—Weltz v. John¬ 
son, 9 N.W.2d 788, 148 Neb. 462— 
Ludwlckson v. Central States 
Electric Co., 281 N.W. 608, 186 Neb. 
871. 

N.J.—Bobertz v. Hlllside Tp., 14 A. 
2d 496, 18 N.J.M1SC. 899, affirmed 
15 A.2d 796, 125 N.J.Law 821, af¬ 
firmed 19 A.2d 801, 126 N.J.Law 
416. 

N.M.—Ferris v. Thomas Drilling Co., 
809 P.2d 225, 62 N.M. 283—Smith 
V. Spence & Son Drilling Co., 801 
P.2d 723, 61 N.M. 481—Wright v. 
Schtats, 231 P.2d 987, 55 N.M. 261 
—Parr v. New Mexico State High- 
way Dept.,. 216 P.2d 602, 54 N.M. 
126—Gonzales v. Sharp & Fellows 
Contracting Co., 179 P.2d 762, 51 
N.M. 121—^Elsea v. Broome Furnl- 
ture Co„ 143 P.2d 672, 47 N.M. 866 
—^La B.ue v. Johnson, 141 P.2d 821, 
47 N.M 260—Sallee v. Calhoun, 
131 P,2d 276, 46 N.M. 468—Points 
V. Wms, 97 P.2d 374, 44 N.M 81. 
Or.—Bowser t. State Indus. Acc. 
Commisston. 186 P.2d 891. 182 Or. 


42—Hutchlns v. State Industrial 
Accident Commission, 97 P.2d 944, 
163 Or. 419—Hinkle v. State In¬ 
dustrial Accident Commission, 97 
P.2d 726, 163 Or. 896. 

Wyo.—In re nes, 118 P.2d 616, 67 
Wyo. 76. 

71 C.J. p 1401 note 90. 

Affimuuice oliaiig'ed to xevexsal on 
rehearliig 

*Wh6re dlspositlon of case on ap¬ 
peal from judgment awarding com¬ 
pensation for employee*s death is 
c^anged on rehearing from afidrm- 
ance to reversal and remand for 
new trial, allowance by supreme 
court*s former opinion of attornes^s 
fees to plaintUf for Services in such 
court should be vacated without 
prejudice to daimant^s rights to al¬ 
lowance therefor if she subseoLuently 
prevails. 

N.M—Gonzales ▼. Sharp & Fellows 
Contracting Co.. 168 P.2d 676, 48 
N.M. 628. 

'UDetemdnatloiL of oaose on ap¬ 
peal” Is not *^trlal” within statute 
authorizing court trylng cause to 
increase compensation of attorneys 
for injured workman collecting 
through court proceedings compen¬ 
sation exceeding amount previously 
tendered by employer. 

N,M.—New Mexico State Highway 
Department v. Bible^ 84 P.2d 296, 
88 N.M. 872. 

trnsncoessfnl appeal by oouunissioa 
or board 

(1) Statute entitling claimant to 
attorneys’ fees on commission’s un- 
successful appeal from adverse deci- 
sion of Circuit court is based on 
ethicai princlple that defeated ap¬ 
pellant should' pay attorney^s fee of 
his successful antagonist; but fee 
should not be made so burdensome 
that commission wiil be deterred 
from resorting to courts on claims 
which It believes are without merit. 
Or.—^Klng V. State Indus. Acc. Com¬ 
mission, 818 P.2d 272. 

(2) Where cause presented diffi- 
cultles, but claimcmt did not ask for 
more, court was justified in embrac- 
ing minimum amounts specifled in 
advisory schedules promulgated by 
Bar in fixlng amount to be awarded 
for attorneys’ fees on commission’8 
unsuccessful appeal from adverse 

I decision of Circuit court. 
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Or .—King V. State Indus. Aco. Com¬ 
mission, supra. 

(8) Even though attorneys . for 
claimant had performed effective 
Service for their Client and had se- 
cured for her amount of compensa¬ 
tion which might be large, and issues 
involved were difflcult, supreme 
court would not, on commission*s un¬ 
successful appeal. be justified in al¬ 
io wing, for Services rendered In su¬ 
preme court by clalmanfs attorney, 
fees larger than those fixed in ad¬ 
visory schedules of minimum fees 
and charges promulgated by State 
Bar. 

Or.—^Mikollch v. State Indus. Acc. 

Commission, 818 P.2d 274. 

Blght not Ibnlted to seooxing of la^ 
oxeased awaxd 

Where claimant for workmen's 
compensation for permanent partlal 
disablllty appealed from award, and 
on appeal court found judgment er- 
roneous in one particular agaJnst 
contentlon of defendants and in an- 
other agalnst contentlon of claim¬ 
ant, court could allow claimant ad- 
ditional attomey’8 fee for Services 
rendered on appeal. 

N.M.—^Mann v. Board of County 
Com*rs of BemallUo County, 274 
P.2d 146, 68 N.M. 626. 

Effeot of oontzaot 

Court cannot make new contract 
for parties, or add to terms of con¬ 
tract whidh they have made; and 
where there was included in record 
an agreement signed by workman 
and his attorneys whereby they 
agreed that a fee of twenty-five per 
cent would be pald to attorneys for 
Services in case, contingent on 
amount of recovery, reviewing court, 
afflrmlng compensation award, would 
not grrant workman’s attorneys’ mo- 
tlon for allowance of additional at- 
tomeys’ fee for Services rendered 
on appeal. 

Miss.—Alexander Smith, Inc. t« 
Genette, 98 So.2d 466. 

56. Da.—Heard v. Beceivers of 
Parker Gravel Ca, App., 194 So. 
142. 

N.M.—Wells V. Gulf Beflnlng Co.. 

79 P.2d 921, 42 N.M 878. 

Tex.—^Indemnity Ins. Co. of North 
America v. Sparra. Civ.App.. 67 . S. 
W.2d 892, 1120. 

67. Mass.— Watson’s 'Casi' 
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Such provisions are constitutionali* are valid 
and enforceable.®* Where the statute so provides, 
the board or commission must, on proper application 
by daimant or his attomey, fix, after hearing where 
requested, a reasonable attome/s fee and incor¬ 
porate it into the final award.*® 


101 c.j.s: 

Under some of' the compensation acts the fee of 
the attorney is limited to such sum as the court or 
commission approves of.6i In such case the em- 
ployee may contract for the Services of an attor¬ 
ney;** but any such contract is subject to approval 
and to the power of the board or court to award a 
reasonable fee,** and any contract for pa 3 anent of 


2d 633, 322 Mass. 581—Whlttaker^s 
Case, 66 ]Sr.E.2d 785. 319 Mass. 582. 
Mich.—^Rench v. Kalamazoo Stove & 
Furnace Co., 287 N.W. 884, 290 
Mich. 476. 

Tex.—^Tezas Bmployers Ins. Ass'n v. 
Howell, Clv.App., 107 S.W.2d 891, 
error dismlssed. 

71 C.J. p 1401 note 92. 

58. Wls.—Cranston v. Industria! 
Commission, 16 N.'W’.2d 866, 246 
Wls. 287. 

71 C.J. p 1401 note 93. 


misslon, although commission may 
dx fee in accordance wlth contract. 
Arlz.—Timmons v. Industrial Com¬ 
mission, 316 P.2d 985, 83 Arlz. 74 
—^McCluskey v. Industrial Com¬ 
mission, 296 P.2d 443, 80 Arlz. 255. 

81. Ga.—Wllson v. Maryland Cas. 

Co.. 30 S.B.2d 420, 71 Ga.App. 184. 
Ind.—Buckler v. Hllt, 200 N.B. 219, 
209 Ind. 541, 108 A.L.B. 901.. 

71 O.J. p 14Q1 note 95. 

Xn ITehzaBka 


59. Minn.—Sarja v. PIttsburg Steel 
Ore Co., 191 N.W. 742, 164 Minn. 
217, certiorari denied 43 S.Ct 702, 
262 U.S. 764, . 67 KBd. 1216, and 
error dismlssed 44 S.Ct. 180, 263 
U.S. 686, 68 L.Bd. 505. 

71 C-J. p 1401 note 94. 

Xeglaiatlve iuteat in enactment of 
statute g-lving compensation com¬ 
mission power to approve attorney*s 
fees was to prevent attomeys from 
4xactlng exoesslve or onreasonable 
fees, not to place amount to be al- 
lowed at such a low and unreason- 
able level as would foreclose clalm- 
ant from obtaining legal Services of 
competent counsel. 

Colo.—Cllne v. Warrenbergr, 126 P.2d 
1030, 109 Colo. 497. 

Oontlns^eiLt fees 

' Provislon of workmen's compensa¬ 
tion act that contingent fees of at¬ 
tomeys for Services shall be subject 
to atjproval of superior court oper¬ 
atos as an exceptlon to section pro- 
viding that no elaim for compensa¬ 
tion under act shall be assignable or 
subject to attachment or liable in 
any way for any debt. 

II.L—Carty v. American Mut. Lla- 
bUity Ins, Co., 40 A.2d 597, 70 R.L 
472. 


80b Ariz.—^McCluskey ▼. Industrial 
. Commission, 226 P.2d 443, 80 Arlz. 

255-~E2elsey v. Industrial Com- 
' misslon, 286 P.2d 195, 79 Arlz, 191, 
Beauevt held neoessary 
Arlz.—^McCluskey v. Industrial Com* 
misslon. 296 P.2d 443, 80 Arlz. 255. 
3Sireot of watsrer of rShearln^ 

Ariz.—McQuakey v. Industrial Com¬ 
mission, supra. 


Mandaanns ^ oqIbq^ fladag of fee 
Axlz.—McClus&ey' v. Industrial Com- 
mldslbn, sUprar^Kelsey v. Indus^ 
•t tbial tliotaunlsslon,' 886 P.2d 195,' 79 
Arlz. 191. ■ . 


^ betjre^ attomey 
wia not bihdlng on com^ 


<1) Notice to a clalmant In a com¬ 
pensation proceedlng is not a condl- 
tion precedent to approval of attor- 
ney*s fees by the judge presldlng at 
trlal, since that Is a nonjudicial act 
which may be done any where within 
judge’s distrlct. 

Neb.—Solomon v. A W. Famey, Inc., 
286 N.W. 254, 186 Neb. 838. 

71 C.J. p 1401 note 95 [a] (2). 

(2) Where dlstrict court and su¬ 
preme court allowed attomey^s .fees 
to clalmant In compensation case, 
fees allowed could not Inure to ben¬ 
efit of clalmanfs counsel in addition 
to those provided for in agreement 
with Client, and total fee received 
was not to be In excess of whlchever 
was greater, agreed fee or fees al¬ 
lowed by courts. 

Neb.—^Mlller v. Schlereth, 42 N.W. 
2d 866, l’52 Neb. 806. 

<3> Statute provldlng for approval 
In writlng in compensation cases by 
judge presldlng at trial, of clalms 
and agreements for legal Services or 
disbursemehts made by attomeys in 
support of such suit, and for their 
enforceability' after such approval, 
does not contemplate or require use 
of formeU pleadings or that technical 
requlrements of code pleadlng be 
complied with. 

Neb.—Solomon v. A Wl^Fameyrlnc., 
supra. 

I . .1 

(4) In cases arising qnder com¬ 
pensation. act, attorney^s fees, when 
allowsd, are to be taxed as oosts, 
and as in addition to the amount of 
recovery, and constitute no part ,of 
judgment recovered, and hmce are 
within rules that a motiofi for' an 
order to clbrk to ta± ^costs hoes not 
require 6]^ening 'of modifitfation of 
jud8i;ment, and ’^ourt has ^drisdio- 
tlon to act on motiOn^^t a'subse^ 
qjd4ht tenh of court' firom *tliat at 
J^dgfnefat -^as rendemdi*- - 
Neb.-^olomon v. A W. 
supra. ' ‘ K 1 - : • 1 ' 


(6) Other particulars of rule In 
Nebraska see 71 C.J. p 1401 note 
95 [a]. 

62. Ariz.—^McCluskey v. Industrial 
Commission, 296 P.2d 443, 80 Arlz. 
255. 

Or.—^Hutchlns v. State Industrial Ac¬ 
cident Commission, 97 P.2d 944, 
163 Or. 419. 

R.I.—Carty v. American Mut Lia- 
bllity Ins. Co., 40 A2d 697, 70 R.I. 
472. 

Tex.—Texas Bmployers* Ins. As8*n 
V. Lane. Civ.App., 124 S.W.2d 898, 
error dismlssed, judgment correct 
—Pidellty Union Casualty Co. v. 
Dapperman, Clv.App., 53 S.W.2d 
845. 

Utah.—Thatcher v. Industrial Com¬ 
mission, . 207 P.2d 178, 116 Utah 
568. 

W.Va.—^Billingslea v. Tartell, 35 a 
B.2d 89, 127 W.Va. 760. 

Sffeet of statute authoziziiiir coutraot 
Provislon In compensation act 
granting Injured employee rlght to 
contract for Services of attorney and 
authorlzing court to fix and allow 
judgment for reasonable attomey fee 
vests in attorney present beneficial 
Interest In claim which may not be 
divested by Client without Judlclal 
ascertalnment 

Tex.—^Texas Bmployers’ Ins. .Ass*n 
V. Lane, ClvApp., 124 S.W.id 893, 
error dismlssed, judgment cor^ 
rect 

83. U.a—V^lte & Yarborough v. 

Dalley, C.ATex., 228 F.2d 836. 

Qa.—^Fletcher v. Aetna Cas. & Sur. 
Co., 96 S.B.2d 660, 95 Ga.App. 23— 
Wllson V. Maryland Casualty Co., 
80 S,B.2d 420, 71 Ga.App. 184. 
Neb.—In re Teiser, 192 N.W. 953, 
110 Neb. §6, afl^rmed 45 S.Ct 399, 
267 U.S. 540,^69 L..Bd. 775. 

N.J.—^Monaco v. Albert Maund, Inc., 
91 A2d 389, 21 N.J.Super. 448. 

Ohio.—Terreli v. Wardiaw, App., 69 
N.B.2d 59, motion denied 69 N.B. 
2d 64. 

Tex.—^Texas Bmp. Ins. Ass’n v. Hat- 
ton, 266 'S.W.2d 848, 162 Tex. 199. 

TSXas Bmp. Ins. AeS*n v. Lee, 
CivAp^., 254 S.W.2d ’902, reversed 
on bther grbunds '256 S.W;2d 569, 
152" Tex. 227—^Texas Bniployers* 
Ins.^ V. Lahe, Civ.App., > 124 

l3.'\^.2'd $91, brror dismlssed, judg- 
" ihbnt 'cortect—Fldelity Union Cas- 
'ual^y S6; V.'' Dappermdm Civ.App., 
68 845.' ’ 

Utah.-r4-Bl4ifi V. Industrial CommlsT 
r.Mon, 64>P.2d 363; 92: Utah 438. 



101 C.J.S. 


WORKMEN’S CQMPENSATION § 820 

attorney^s fees contrary to the provisions of the lyithout jurisdiction to fix the fees of a successful 
statute is void.®^ Other compensation acts protect claimanfs attorney.®® 

A daimant against excessive attorne/s fees by re- • 

■quiring their approval by the board or court in case The provisions of the compensation act as to the 
of disagreement between the parties,«5 but if there tribunal empowered to fix the fee and the method 
is no disagreement between the parties the board is to be used -must be followed,®^ and an amount in 


:Piirp 08 e of provislon 

(1) A provlsion of workmen’s com¬ 
pensation law glving industria! com- 
mlssion rlght to supervise and pass 
on reasonableness of fees charged 
employers or claimants by attorneys 
contemplated employment of counsei 
and payment for Services rendered 
by counsei and was intended to pro¬ 
tect daimant as well as employer 
against excessive fee charges. 

Ohio.—Carson v. Beall, 9 N.E.2d 729, 
55 Ohio App. 245. 

(2) Statutory provlsion that no 
charge, claim, or agreement for le¬ 
ga! 'Services or disbursements for at- 
torney*s fees in industria! accident 
cases is enforceable, valld, or blnd- 
ing in excess of a reasonable amount, 
and that commission may determine 
what constitutos reasonable amount, 
has purpose of protectlng claimants 
before commission from exaction of 
excessive fees, and It constitutos 
professlonal misconduct for an at- 
tomey to secure or attempt to se¬ 
cure fees in excess of those allowed 
by commission. 

Oal.—Coviello v. State Bar, 259 P.2d 
7, 41 C.2d 273. 

CoiLtliigeat fee ooubraot 

(1) Under provlsion in compensa¬ 
tion act recLulrlng court approval of 
contingent fee contract between In- 
Jured employee and his attomey 
with Power to fix fee, where called 
on to do so court must judicially de¬ 
termine what fee em^plpyee should 
pay, as thls implledly denies to em¬ 
ployee right to contract as to amount 
of fee. 

Tex.—^Postal Mut. Indemnity Co. v. 
Eliis, 169 S.W.2d 482, 140 Tex 
670. 

(2) Compllance wi-tib provisions of 

compensation act maklng amount of 
attomey*s contingent fee for Services 
rendered in connectlon with work- 
men*s compensation proceeding sub- 
ject to approval by superior court, is 
a condltion precedent. to attomey^s 
light to recover. In an action under 
Attorney^s Lien Act, amount of his 
contingent fee for Services rendered 
in workmen*s compensation prooeed- 
ing. , ^ ^ 

B.I.—Carty v. American, Mut Liia- 
bmty Ins. Co.,‘40 597^ 70 RI. 

472. ■ 

(3) .Mthough contingent contradts' 

bet'^eeh ^ a ooii]qp«itsai1ib^''^lai^^ 
and his attomey la¬ 

vor^. azMl )W<e?3^0T/?eftble. ^hen 


are reasonable and in full conform- 
ity with the provisions of the act, 
they are not against publlc policy: 
and even though a contingent con¬ 
tract between a compensation daim¬ 
ant and his attomey for fees ia, he- 
cause of its terms, found to be un- 
enforceable, attomey, if his work 
has made possible grranting of an 
award by Industrlal commission, 
without necesslty of appeal to 
courts, is entltled to recelve out of 
funds awarded, an amount equal to 
reasonable value of his Services. 
Ohio.—Szabo v. Warady, App., 44 N. 
B.2d 270. 

(4) Contingent contract, whereby 
attomey was to recelve from com¬ 
pensation daimant for legal Services 
one-half of any award made by In- 
dustrial commission, but in event no 
award was made attomey was to re¬ 
celve nothlng, was Invalld as against 
Public policy dedared in constltu- 
tion. 

Ohio,—Adkins^ v. Staker, 198 N.B. 
675, ISO Ohio St 198. 

Fresenoe of attomey 

Under provlsion in compensation 
act authorizing court to fix reason¬ 
able attomey. fee, presence of attor- 
ney who holds contract of employ¬ 
ment, as party litigant is not re- 
CLulred, and court may fix fee and 
enter judgment on injured em- 
ployee*s pleadlngs, reservlng bene¬ 
ficia! title -and interest to attomey, 
with right of enforcement in his 
own name, regaxdless of action of 
employea 

Tex.—Texas Bmployers* Ins. Ass’n 
V. Lane, 124 S.W.2d 893, error dis- 
mlssed, judgment correct 

64. Ind.—Rickert v. Schrelber, 66 
N.E.2d 769, 116 IndApp. 621. 

Ohio.—Adklns Vi Staker, 198 N.E. 
575, 180 Ohio St 198. 

dontraot hdd yalid 
A contract providing for reason¬ 
able fees for attorneys Services be- 
fore Industrlal conEunlssion in a sum 
not to exceed twenty psr ^ent of 
compensation awarde^, an<l for such 
sums a9 oommon pleas ,cou*rt niiight 
allow ,wder statute event of ap- 
peaf to such court wafi yalid 
statutes, ‘ 1. V 

Ohio.TT^ds^b^ y- 9 N.R2d .72 9, 



Approval only aifter agreement 

(1) Statute confers authority on 
industrlal accident commission and 
courts to approve attorney^s fee in 
compensation case only after Client 
and attomey have agreed on amount 
and confers no authority as to fee in 
absence of such agreement save 
that if dispute arises between at- 
tofney and commission concernlng 
approval of fee, court may adjust 
dispute after parties thereto have 
submitted statements. 

Or.—^Davis v. State Industrlal Acd- 
dent Commission of Oregon, 68 P. 
2d 118, 15$ Or. 393. 

(2) Court is without authority to 
pass on reasonableness of attorneys 
fee charged in compensation case ex- 
cept where an agreement has heen 
had between daimant and attomey. 
Or.—Cox V. State Industrlal Accident 

Commission, 123 P.2d 800, 168 Or. 
508, 159 A.I 4 .R. 899. 

Wlthdrawal of approval by daimant 
Letter of compensation daimant 
approving dalm for attorneys fee 
dld not entltle attomey to approval 
of claim, where subsequent letter 
from daimant stated that she signed 
lett^ of approval through misunder- 
standing which she fully explained 
and asked that her approval he 
deemed withdrawn. 

Or.—Davls v. State Industrlal Acd- 
dent Commission of Oregon, supra. 

66 . Mich.—^Pearson v. Glllard, 20% 
N.W. 725, 231 Mlch. 541. 

71 aj. p 1402 note 99. 

67. Colo.— €k>rpiui Juris dted in 
Warrenberg v. Cllne, 114 P.2d 802, 
803, 108 Colo. 179. 

N.J.—Haberberger v. Myer, 71 A.2d 
717, 4 N.J, 116. 

Hopler V. Hili City Coal & Lum- 
ber Co., 71 A.2d 722, 7 N.J.Super.. 
24. affirmed 76 A.2d 17, 5 N.J. 466. 
Ohio.—Adkins v. Staker. 198 N.E. 

575, 130 Ohio St. 198. 

Tex.—^Employers* Llabillty Assur. 
Corporation v. Slms, Clv.App., 67, 
S.W.2d 445, error refused. 

71 a J. p 1402 noto 1. 

State Xndiurtrial CommlMioa 
' (!) State industrlal commission 
has exduslve oiiginal • jui^dictton 
over fees to be allowed attofsieys; in» 
Xfi*pceedings . before commissioni: i 
Okl.—Oonrad v. State In^kistHal 
Cpnpnisslojf^ ^ 73 p.2d 853, ^1^1 

’ :m.i> i 'j ‘ i 4! -'jS! ."•rMf 
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excess of a statutory limitation 

administrator was represented by 
attomey but wldow and children, 
proper parties because misjoinder 
was waived, were represented by at- 
tomeys, commission had exclusive 
origrinal jurlsdiction to flz attorneys* 
fees. 

OkL—WilUs V. Capitol Well Servic- 
ing Co., 285 P.2d 888. 

(3) Workmen’s compensatlon act 
provislon that clalms for legal Serv¬ 
ices in connectlon wlth any c l ai m 
arisingr under act sball not be en- 
forceable unless approved by indus- 
trial commission and, if so approved, 
shall become lien on compensatlon 
awarded but shall be paid therefrom 
only in manner flxed by commission 
applies only to clalms for legal Serv¬ 
ices rendered by clalmant*s attorney, 
and does not confer jurlsdiction on 
commission to flz attorneys* fees for 
attorneys representlng claimant*s 
employer or his compensatlon car- 
rier, but does confer jurlsdiction on 
commission to fix and allow clalms 
for attorneys* fees for attorneys rep- 
resentlng clalmant only. 

Okl.—Butter Nut Baking Co. v. State 
Ins. Fund, 294 P.2d 842. 

Xn aouislana 

(1) An employee recoverlng com- 
pensation for injuries sustained in 
course of employment was entitled 
to a decree In favor of his attorneys 
flxing amount of fee due attorneys 
under contrsLCt agreed on between 
employee and attorneys and as set 
out in employee'8 petltion, fee not 
ezceedlng twenty per cent of amount 
of award or maximum fee of one 
thousand dollars. 

La.—^Pryou v. T. Aucoln & Sons, 
App:, 5 So.2d 193. 

(2) Other particulars of rule In 
Loulslana see 71 C.J. p 1402 note 
1 Ca]. 

xa OMo 

<1) On appeal In compensatlon 
case, trlal judge only and not court 
ef appeals had authority to allow 
and fix attorneys fea 
Ohlo.—Garner v. B. P. Goodrich Co., 
26 N.E!.2d 203, 136 Ohlo St. 397. 
<2) Attorneys representing clalm- 
ants before industriai commission or 
commdn pleas court on appeal must 
be compensated on an aJlowance by 
commission or on order of trlal court 
to which appeal is taken, and, if fur- 
ther compensatlon is to be awarded 
for such Services, it must be author- 
Ized hir legislatura 

Ohio. 1 —Terrell v. Wardlaw, App., 59 
N.E.2d 59, motion denied 59 N.E. 
2d 64. 

<3) Attomey^s fees provlded for in 
provislon of workmen*s compensa- 
tdon law prCviding that costs should 
Indude attmmeys fees to be flxed 
bjl^^iriai cbtiH has r^erence to costs 


may not be al- | lowed.®* The 

incurred in appeal to common pleas 
court, and not to Services rendered 
before industriai commission in pre- 
llmlnary proceedings. 

Ohlo.—Carson v. Beall, 9 N.B.2d 729, 
55 Ohlo App. 245. 

(4) ■W'orkmen’s compensatlon law, 
provlding that costs should Include 
attorney*s fees to be flxed by trial 
court in appeal from industriai com¬ 
mission to common pleas court, was 
not appllcable to case Involvlng right 
of attorneys to retaln portion of 
compensatlon award as fee for Serv¬ 
ices rendered in prosecutlng work- 
men*s compensatlon claim before in¬ 
dustriai commission. 

Ohlo.—Thomton v. Graham, 6 Ohlo 
Supp. 289. 

(5) Section of compensatlon act 
applylng to compensatlon for law- 
yers, which is taxed agalnst indus¬ 
triai commission when a compensa- 
tion clalmant is successful In his ap¬ 
peal to court after being refused 
compensatlon on rehearing by com¬ 
mission, had no appllcation with re- 
spect to fees charged by claimant*s 
attorney for obtainlng an additional 
award for clalmant from industriai 
commission. 

Ohlo.—Szabo v. Warady, App., 44 K 
B.2d 270. 

(6) Claim of attomey of compen¬ 
satlon clalmant for funds advanced 
to clcdmant for living expenses and 
used by clalmant during perlod for 
which award was later made could 
lawfully be paid out of funds re- 
celved by clalmant from industriai 
commission. 

Ohlo.—Szabo v. Warady, supra. 

(7) Other particulars of rule in 
Ohlo see 71 OJ. p 1402 note 1 [b]. 

68. U.S.—Goebel v. Rallway Bxp. 

Agency, D.C.Lia., 93 F.Supp. 56. 
La.—^Washington v. Independent Ice 
& Cold Storage Co., 30 So.2d 768, 
211 La» 690—Hemphill v. Tremont 
Lumber Co., 25 So.2d 625, 209 La 
885. 

Guillory v. Coal Operators Cas. 
Co., App., 95 So.2d 201—Stull v. 
Busso, App., 85 So.2d 112—Gloston 
V. Coal Operators Cas. Co., App., 
85 So,2d 100—^Anderson v. Inter¬ 
national Creosotlng & Const. Co., 
App., 41 So.2d 688. 

Miss.—^Plgford Bros. Const. Co. v. 
Evans, 83 So.2d 622—W. G. Avery 
Body Co. V. Hali, 80 So.2d 63, 224 
Miss. 61—^Misslsslppl Federated 
Co-ops. V. Jefferson, 79 So.2d 723, 
224 Miss. 150—Sunnyland Con- 
tractlng Co. v. Davls, 75 So.2d 638, 
221 Miss. 744. 

N.J.—Haberberger v. Myer, 71 A.2d 
717^ 4 NJ. 116. 

Hoplei^y. Hili City Coal & Lum¬ 
ber Co., 71 A2d 722, 7 N.J.Super. 
24, afflrmed 76 A.2d 17, 6 N.J. 466; 
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jurisdiction of the commission or 

Parker v. John A. Roebling’s 
Sons Co., 62 A.2d 681, 185 N.J.Law 
440, afilrmed 57 A2d 387, 186 N.J. 
Law 685. 

71 C.J. p 1402 note 2. 

AppUoatlon of statute 

(1) Limitation of twenty-flve per 
cent set by workmen’s compensatlon 
law for Services of an attorney be¬ 
fore compensation commissioa Is 
not applicable to additional Services 
rendered before superior courts; but 
In compensatlon proceedings to re- 
cover death beneflts for wldow and 
children of deceased employee, the 
fee for all Services of attorneys of 
clalmant, both for Services rendered 
before commission, superior court, 
and supreme court should not exceed 
one third of sum recovered. 

Miss.—Stmnyland Contractlng Co. v. 
Davis, 75 So.2d 638, 221 Miss. 744. 

(2) Where disabillty claim fiGled 
with industriai commission by attor¬ 
neys for compensation clalmant was 
dlsmissed because barred by llmita- 
tlons, and self-insured employer vol- 
untarily paid clalmant thereafter a 
certain amount for his Injury, max¬ 
imum attorney fee provislon with 
respect to compensation clalmant did 
not apply on ground that attorneys* 
fee did not arise from anythlng 
done before commission. 

Ohio.—Calloway v. Hood, 51 N.E.2d 
660, 72 Ohio App. 819. 

Awaxd hald proper where no stat¬ 
utory limitation was shown to have 
been contravened. 

N.J.—Sunklmat v. Senger Coal & Ice 
Corp., 58 A2d 226, 137 N.J,Law 
103—^Bobertz v. Hillside Tp., 19 A 
2d 801, 126 N.J.Law 416. 

Conaputatloa of amonut 

(1) Under statute limlting fees of 
an attomey who renders his Service 
for an employee to twenty per cent 
of amount of award, award of at- 
torney*s fees could be based on twen¬ 
ty per cent of not merely total week- 
ly compensation payments allowed, 
but on total judgment for clalmant 
exclusive of penalties and attomey*8 
fees, including compensation, medl- 
cal expenses, and interest thereon. 
La.—Guillory v. Coal Operators Caa 

Co., App., 95 So.2d 201. 

(2) Under provislon that a propor- 
tlon not exceeding twenty per cent 
of judgment is permissible for attor- 
n6y*s fees, **judgment** is a single 
entity, comprlsed of varlous compo¬ 
nent elements out of which it is ag- 
gregated, among which are medical, 
hospital, and analogous expendl- 
tures. 

N.J,—Bobertz v. Hillside Tp., 19 A2d 
801, 126 N.J.Law 416. 

(3) Coimsel fee awarded by appel¬ 
late divlsion for Services rendered on 
idlrect appeal to appellate division in 
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board has been held not to extend to a determination I ices rendered in independent proceedings®® even 
of the reasonableness of the fee to be paid for serv- | though such fee is made payable out of the award 


workmen's compensation proceeding 
arising* out of accident which hap- 
pened outslde state did not include 
any allowance to workman^s attor- 
ney as fee based on amount of in- 
creased award ordered by appellate 
division. 

N.J.—^Monaco v. Albert Maund, Inc., 
91 A.2d 339, 21 N.J.Super, 448. 


£ffeot of appeal 

If workmen*s compensation a^^ard 
is increased on appeal to appellate 
division, division of workmen*s com¬ 
pensation is authorized to increase 
oriffinal award of attomey*s fees 
based on amount of workman's 
award, as flnally determined, as long 
as fee is kept within statutory max¬ 
imum. 

N.J.—^Monaco v. Albert Maund, Inc., 
supra. 

Offer of settIemeiLt or paymeiLt be- 
fore bearinff 

(1) Nineteen bundred flfty-two 
Compensation Law amendment 
changed law so that to reduce at- 
torney’s fee, compensation had to be 
offered and amount then due ten- 
dered in good faith or paid at a rea- 
sonable time, prior to any hearing; 
and its purpoae was to afford great- 
er protection to attomeys represent- 
ing compensation claimants who 
may have invested substantial time 
and effort prior to making of an of¬ 
fer by a respondent and **tender in 
good faith" suggests some degree 
of objectivity In making of a pro- 
posal. 

N.J.—^Moore v. Magor Car Corp., 186 
A.2d 81, 47 N.J.Super. 425—Seitz 
V. Singer Mfg. Co., 116 A.2d 641, 
86 N.J.Super. 546. 

(2) Obvious purpose of provision 
is to encourage employers and com¬ 
pensation carriers to make voluntary 
payments at reasonable time prior to 
trial. 

NJ.—Shuler v. Bastem Foundry, 111 
A.2d 802, 84 N.J.Super. 216. 

(3) Under statute providing that 
where at any reasonable time prior 
to "any hearing," compensation haa 
been offered, and amount then due is 
tendered in good faith, reasonable 
allowance for attomey’s fees shall 
be based only on part of award in 
excess of amount of compensation 
prevlously recelved, phrase "any 
hearing** means any flnal hearing 
and does not refer to any prelimina- 
ry or indeterminate meetlng or pre- 
trial conference of the parties; and 
phrase "reasonable time" is to be re- 
vlewed in light of clearly established 
faets, and is a clrcumstantlol and 
latltudinous concept. 

N.J.—Tluzek V. Federal' Lieather Co., 
123 A.2d 521, 43 N:J,Supev. 269. ^ 




(4) Under compensation amend¬ 
ment requiring in order to reduce 
attomey*s fee that compensation be 
offered and amount then due ten¬ 
dered in good faith or paid at a rea¬ 
sonable time prior to any hearing, 
date of filing of claim petition may 
not of Itself be selected as begin- 
nlng date of test perlod of "reason¬ 
able time." 

N.J.^—^Moore ▼. Magnor Car Corp., 
supra. 

(5) Under provision, overture 
must be reasonable as to time, and 
tender must be in good faith. 

N.J.—^Davala v. American Bridge 

Co., 115 A.2d 581, 86 N.J.Super. 
274. 

(6) "Tender" may have varylng 
shades of contextual sigrnidcance, 
but, as used within statute should 
be interpreted as requiring some de¬ 
gree of objectivity in making of 
proposal, so as not to deprlve attor- 
ney of compensation. 

N.J.—^Davala v. American Bridge 
Co., supra. 

(7) Where employer had been 
making death benefit pajnnents to 
one of employee's alleged wldows 
until other alleged widow made 
claim agalnst employer, and employ¬ 
er then sought a Judicial determina¬ 
tion as to which of claimants It was 
llable, employer had not made bona 
fide offer or tender and was properly 
taxed wlth its share of attomeys’ 
fees allowed wldows’ counsel. 

N.J.—Shuler v. Bastern Foundry, su¬ 
pra. 

(8) Settlement offer made by 
handlng injured employee check for 
first week’s pemaanent disability 
payment four days prior to hearing 
was not made within reasonable 
time prior to hearing and did not 
preclude award of reasonable attor- 
ney fees rather than fee based only 
on excess of award over settlement 
offer. 

N.J.—Seitz V. Singer Mfg. Co., 111 
A.2d 523, 34 N.J.Super. 88, afflrmed 
116 A.2d 641, 86 N.J.Super. 546. 

(9) Offer and ^tender of settlement 
of workmen’s compensation claim 
made by check rather than cash 
would have been sufficient for pur- 
poses of dimlnishing award of at- 
torney’s fees under statute. 

N.J.—Seitz V. Singer Mfg. Co., 116 
A.2d 641, 36 N.J.Super. 546. 

(10) Offer of settlement in com¬ 
pensation c&&e after case had open- 
ed for trial was ioo> lata 

N.J.—^Feihbod V. Ii. & F. Const. Co., 
4 A.2d. 692, 17 N.J.Misc. 65—Savltt 
T. Ii. & F. Const. Cd., 4 A.2d 692,^ 


17 N.J.M1SC. 65, certiorari dismiss- 
ed 8 A.2d UO, 128 N.J.Law 149, 
modified on other grounds 10 A.2d 
728, 124 N.J.L.aw 173. 

(11) Offer of settlement in com¬ 
pensation case, made after case had 
been marked ready and contested on 
llst, was made too late. 

N.J.—^Everhart v. Newark deaning 
& Dyelng Co., 184 A. 200. 14 N.J. 
Misc. 270, modified on other 
grounds Everhardt v. Newark 
Cleanlng & Dyeing Co., 189 A. 926, 
117 N.J.Law 581, reversed on oth¬ 
er grounds 194 A. 294, 119 N.J.Iiaw 
108, conformed to 200 A. 759, 120 
N.J.L,aw 474. 

(12) Where clalmanfs attorney on 
day that case was marked ready 
recelved notice that employer ac- 
knowledged liabllity and on that day 
attorney and claJmant were not pres- 
ent and ready to proceed, attorney, 
under statute as it then existed, was 
not entitled to counsel fees out of 
compensation which was subsequent- 
ly allowed after hearing which was 
only pro forma, notwlthstandlng of¬ 
fer may have been made by way of 
amendment. 

N.J.—Hope V. R. Hoe & Co., 98 A.2d 
140, 26 NJ.Super. 602. 

(13) Where employer first filed an- 
swer to claim petition for compen¬ 
sation for employee’s death denylng 
liability, but prior to any hearing 
filed amended answer admitting lia¬ 
bility and offering to pay full 
amount of compensation, employer’s 
offer of settlement defeated right of 
claimanfs attorney to any award of 
counsel fees, despite his rendition 
of Services in preparation of case for 
hearing. 

N.J.—^Haberberger ▼. Myer, 71 A.2d 
717, 4 N.J. 116. 

(14) Under provision of work- 
men’s compensation act that counsel 
fee allowed in workmen’s compensa¬ 
tion bureau shall not exceed twenty 
per cent of that part of Judgment 
or award in excess of amount of 
compensation offered or paid prior to 
hearing, allowance in bureau of one 
hundred fifty dollars counsel fee was 
required to be revised where em¬ 
ployee was found to be entitled to 
additlonal award for permanent In- 
capacity in the aggregate sum of 
six hundred slxty-six dollars and 
fifty cents. 

N.J.—^Di Meglio v. Slonk Const. Co., 
2 A.2d 470, 121 N.J.Law 366, af- 
firmed 6 A.2d 691, 122 N.J.Law 
879. 

? 

68. Cal.—Schllllng v. Induffbrlal Ac¬ 
cident Commission. of r Cai^fio^l^ 
190P. 878, 47C«A..ld0k .v 
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of compensation made to applicant by the commis- which a daimant has contracted to pay to an attor- 

sionJ® ney ,'^2 when an attorney attempts to enforce 

In jnrisdictions wHch, tmder the compensation cdlltction of an attorne/s fee from the proceeds 
act, require the approval of attome/s fees by the made by iht commission to an mjured 

commission, the jurisdiction of such commission as workm^, the coi^ission has junsdiction to deter- 

to the approval of attomey’s fees is limited to attor- “J® ^reasonableness of the claim for an attor- 

ne/s fees which are required to be paid from, or 

sought to be enforced against, the proceeds of an In fixing the amount of the fees of attomeys ap- 
award made to an injured workman.'^^ Where the pearing and conducting proceedings- for compensa- 

payment thereof is not required to be made from tion, the court or commission is not given a purely 

the proceeds of the award, the commission has no uncontrolled and arbitrary power to determine what 

jurisdiction over the amount of attorncy^s fees shall be allowed the attorney,but it is given a 


70. C3al.—Schlllingr v. Industrlal Ac¬ 
cident Commission of California. 
supra. 

71. Okl.—Carr v. State Industrial 
Commission, 11 P.2d 184, 157 Okl. 
140. 

72. Okl.—Carr v. State Industrlal 
Commission, supra.. 

73. Okl.—Carr v. State Industrlal 
Commission, supra. 

74i Arlz.—^McCluskey v. Industrlal 
Commission, 296 P.2d 443, 80 Ariz. 
256. 

Colo.—Warrenbergr v. Cllne, 114 P.2d 
302, 108 Colo. 179. 

Qa.—Wllson v. Maryland Cas. Co., 80 
S.E.2d 420, 71 Ga.App. 184. 

71 C.X p 1402 note 8. 

Test of reasonableaess 
Industrlal commission Is not ar¬ 
bitrary or unreasonable In flzlng at- 
tomey^s fee In compensation pro- 
ceedlnsr unless It flxes fee which a 
reasonable mind, famlllar wlth value 
of attorney’s Services, would say was 
less than reasonable. 

XJtah.—^Thatcher v. Industrlal Com¬ 
mission, 207 P.2d 178, 115 Utah 568. 
Pindinffs held arbitzaxy 
Colo.—Cllne v. Warrenbergr, 126 P.2d 
1030, 109 Colo. 497—^Warrenberg v. 

, Cllne, 114 P.2d 302, 108 Colo. 179. 
Teos held siif(lcleii.t 
La.—Crow v. Hosier, App., 66 So.2d 
380—^Brown v. Purr, App., 19 So.2d 
283—Johnson v. G. M. Johnson 
Lumber Co., App., 200 So. 48. 
,Mass.^Whittaker’s Case, 66 N.E.2d 
785, 319 Mass. 582. 

N.J.—^Impklns v. Martin Dye & 
Plnlshinsr Co., 36 A.2d 611, 22 N.J. 
Mlsc. 280. 

Okl.—Houaton v. Sllver, 97 P.2d 752, 
186 Okl. 326. 

Or.—Cok v. Stote Industrlal Accident 
Commission, 128 P.2d 800, 168 Or. 
503, 159 A.L.B. 899. 

71 C.J. p 1402 note 8 [c]. 

oonsidered • reasonable.. not. 
exooBSivo 

Pia.—Chlles v. E. M. Scott Const. 
- /Coj, 2fe3Sto.dd-868--Clt5?!’'Of.Mfaml^^ 
€o.2d Z^-rr^nltsai ^ Chera 
Coip. Y. ^«2dl —] 


Perrln v. Tanner Grocery Co., 46 
So.2d 886—Orang^e Homes Co. v. 
Bumette, 29 So.2d 449, 158 Fla. 625 
—^Hart V. State Live Stock Sanltary 
Board, 13 So.2d 11, 152 Fla. 741 
—^New Fort Pierce Hotel Co. v. 
Gorley, 188 So. 840, 137 Fla. 845— 
Ocala Mfg. Ice & Packing Co. v. 
Preskitt, 187 So. 168, 136 Fla. 796. 
La.—Johnson v. Bttllyer, Deutsch, 
Edwards Inc., App., 185 So. 652, 
rehearlng denied 186 So. 365. 

Miss.—^Jackson Ready-MIx Concrete 

V. Toung, 94 So.2d 607—King v. 
Westlnghouse Elee. Corp., 93 So. 
2d 183—Mandle v. Kelly, 92 So.2d 
246—^Russell t. Southeastern Util¬ 
ities Service Co., 92 So.2d 877— 
Prlnce v. Nlcholson, 91 So.2d 734— 
Prentias Truck & Tractor Co. v. 
Spencer, 88 So.2d 99—^Retall Cred¬ 
it Co. V, Coleman, 86 So.2d 666— 
Cmnbest Mfg. Co. v. Plnkney, 84 
So.2d 421—Southern Englneering & 
Elee. Co. V. Chester, 83 So.2d 811, 
226 Mlss. 136, ludgment corrected 
84 So.2d 535, 226 Mlss. 136—An- 
derson-Tully Co. v. Wllson, 76 So. 
2d 516, 221 Miss. 656—Railway 
Exp. Agency v. Holllngsworth, 75 
So.2d 639, 221 Miss. 688—Vestal & 
Yemon Agency v. Plttman, 70 So. 
2d 74, 219 Miss. 570—Hili Y. United 
Tlmber & Lumber Co., 68 So.2d 420 
—^H:ardln’s Bakerles, Inc. v, Rana- 
ger, 65 So.2d 461, 217 Mlss. 463. 

Neb.—Sears v. City of Omaha, 83 N. 

W. 2d 857, 164 Neb. 869—Haler v. 
Gering Bean Co., 81 N.W.2d 152, 
163 Neb. 748—Anderson v. Bitu- 
minous Cas. Co., 52 N.W.2d 814, 
155 Neb. 690—Shamburg v. Sham- 
burg, 45 N.W.2d 446, 153 Neb. 496 
—Miller v. Schlereth, 42 N.W.2d 
865, 152 Neb. 806—Solheim v. Hast- 
Ings Houslng Co„ 37 N.W.2d 212, 
151 Neb. 264—Clark v. Village of 
Hemlhgford» 2(S N.W.2d 16, J47 Neb. 
1044—^Faulhaber v. Roberts Balry 
Co., ^4 N.W.2d 571, 147 Neb. 631— 
Riggtos V. Lincoln T^t' Awnlng 

- jfCg., 11 N.W.2d 810, 148 Neb.. 898— 

.Y« H.. p. Lau Ca, 2,92, N. 

W. 881, 188,Neb. 144, - i . ,j 
N.J.-^Fitzsimnwns! v., peideBei Slp^lp- 
. bullding & l)r5r >I>eek^Co., .71 A.2d 
.:*;64L_4r.N*J.U0.-- n -l a ' . 

m 


Neylon v. Ford Motor Co., 99 A 
2d 664, 27 N.J.Super. 611. 

Parker v. John A. Roebling^s 
Sons Co., 62 A2d 681, 136 N.J.Law 
440, afflrmed 67 A2d 387, 136 N.J. 
Law 635—^Fountain v. Booth & 
Fllnn, 10 A2d 276, 123 N.J.Law 
422. 

Roblnson v. Jackson, 187 A. 918, 
14 N.J.Mi8c. 866—^Fernandez v. 
Ford Motor Co., 174 A. 223, 12 N. 
J.M1SC. 653, appeal dismlssed Ford 
Motor Co. v. Fernandez, 176 A 152, 
114 N.J.Law 202. 

N.M.—^Hathaway v. New Mexlco 
State Police, 263 P.2d 690, 67 N.M. 
747—Garcia v. J. C. Penney Co., 
200 P.2d 372, 52 N.M. 410—Ander¬ 
son V. Contract Trucking Co., 146 
P.2d 873, 48 N.M. 158-Elsea v. 
Broome Furniture Co., 143 P.2d 572, 
47 N.M. 356—Points v. Wills, 97 P. 
2d 874, 44 N.M. 31. 

N.D.—Tweten v. North Dakota Work- 
men’s Compensation Bureau, 287 N. 
W. 804, 69 N.D. 369. 

Ohio.—Thomton v. Graham, 6 Ohlo 
Supp. 289. 

Okl.—James v. State Indus. Commis¬ 
sion, 308 P.2d 271—Bagle Picher 
Mining & Smelting Co. v. Lamkin, 
117 P,2d 619, 189 Okl. 463—Helme- 
rlch & Payne v. State Industrial 
Commission, 102 P.2d 686, 187 Okl. 
335. 

Or.—Green v. State Indus. Acc. Com¬ 
mission, 262. P.2d 645, 197 Or. 160— 
Tice V. State Indus. Acc. Commis¬ 
sion, State of Or., 195 P.2d 188, 183 
Or. 693. 

Utah.—Thatcher v. Industrlal Com¬ 
mission, 207 P.2d 178, 115 Utah 
568. 

Wash.—^Borenstein v. Department of 
Labor and Industries, 306 P.2d 228, 
49 Wash.2d 674—Otter v. Depart¬ 
ment of Labor and Industries, 118 
P.2d 418, U Wash.2d 61—Abraham 
V, Department of Labor and In¬ 
dustries of Washington, 34 P.2d 
457, 178 Wash. ie41> followed Jn 
'Powell v* Department of Labor 
• and Industides of Washington, 84 
'P.2d) 459i W Wasix 669, ajxd Klo^ 

f peli^v^irDepartment of Labor and 
Industries of. 'Waahlngtoob^ 34 
, 2d 4&9tA78,lWash. 699. . 

^ u:. ■ 
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large discretion to incorporate in the award a pro- 
vision for the benefit of counsel, and to determine 
what that provision shall bein fixing the amount 
o£ their fees for appearing and conducting litiga- 
tion before the commission, attomeys should be ac- 
corded the same fair consideration as they usually 
receive before any other tribunal considering the 


amount of legal work done and the amount of money 
involvedJ® If the attomey has made a contract 
for his Services, the board or commission must give 
him a fair hearing on the question of the reasonable- 
ness of the fee agreed to be paid before it can or- 
der a change therein.*^^ 


rees heia ezoessiv» 

Ga.—Castle v. Imperial Laundry & 
Dry Cleanlng Co., 8 S.K2d 647, 62 
Ga^pp. 184. 

La.—^Bordelon v. L'tideau*a liUmlDer 
Tard, App., 177 So. 486. 

2fass.—Green’s Case, 111 N.B.2d 204, 
330 Mass. 63—^Dillon*s Case, 86 N. 
B.2d 69, 344 Mass. 102—^McBride 
v. Royal Laundry Service, Inc., 
129 A2d 738, 44 N.J.Super. 114. 

Molnar v. American Smeltingr & 
Beflninsr Co., 21 A.2d 213, 127 N.J. 
Law 118, aUlrmed 24 A.2d 892, 128 
N.J.Law 11—Comparri v. James 
Readdlng, Inc., 3 A2d 802, 121 N.J. 
Law 591. 

WaslL—Peterson r. Department of 
Labor and Industries, 167 P.2d 298, 
22 Wash.2d 647—Dessen v. De¬ 
partment of Labor and Industries 
of Washington, 66 P.2d 867, 190 
Wash. 69--Wintermute v. Depart¬ 
ment of Labor and Industries of 
State of Washington, 48 P.2d 627i 
183 Wash. 169. 

71 C.J. p 1402 note 8 [f]. 

T5. Ariz.—McCluskey t. Industrlal 
Commission, 296 P.2d 443, 80 Ariz. 
265. 

N.M.—^Hathaway v. New Mexico 
State Police, 263 P.2d 690, 67 N. 
M. 747—Wrlght v. Schultz, 281 P. 
2d 937, 55 N.M. 261. 

Tex.—^Texas Indemnlty Ins. Co. v. 
Bush, Civ.App., 163 S.W.2d 224, er¬ 
ror refused. 

71 C.J. p 1403 note 9. 

Discretion held not abnsed 
Ind.—Guevara v. Inland Steel Co., 
95 N.B.2d 714, 121 Ind.App. 390. 

Mo.—Sanderson v. Producers Com¬ 
mission Ass*n, App., 241 S.W.2d 
273. 

N.J.—^Kea v. Bilzabeth Lumber Co., 
98 A2d 596, 26 N.J.Super. 599. . 

Paoidco V. Carpenter Steel Co., 
46 A2d 381, 134 N.J.Law 149, af- 
drmed 60 A.2d 894, 135 N.J.Law 
204. 

tJtah.—Bilis V. Industria! Commis¬ 
sion, 64 P.2d 363, 91 Utah 482. 

Bednctlon of «monnt awaided by 
refezee 

(1) Faet .that boc^rd reversed rsf- 
eree’s award of compensation .'for 
employee*s death as to one of claim- 
ants diereof gt same time thgt it ra? 
duced amount of fee allov^d by 
eree to claimants* attomey did not, 
of ttseflf, i^stablish was 

based' Meiy-0» xm^^t 'ef asmd in 
vlolation of board’s riile^v^ Vc^I 


N.T.—Hunter v. Goodatein Bros., 166 
N.Y.S.2d 699, 2 A.D.2d 387. 

(2) Fixing of claimanfs attomey’s 
fees, in compensation proceeding, was 
matter within discretion of compen¬ 
sation board whose flnding would 
not be dlsturbed by appellate divi- 
sion, even though board had sub- 
stantially reduced amount allowed 
by referee, where record disclosed 
no unusual or particularly novel 
problems which would Justify flnd¬ 
ing that board had abused discre¬ 
tion. 

N.T.—^Lipiarz v. International Mlll 
Co., 189 N.Y.S.2d 399, 285 App.Div. 
1092. 

Settlng aslde award 
Pederal distrlct court could set 
aslde deputy commissioner*s order 
flLxlng attomeys* fee for Services 
rendered claimant under Longshore- 
men*s and Harbor Workers* Compen¬ 
sation Act, only If order was *‘not 
in accordance wlth law.’* 

XJ.S.—Hlllman v. 0'Heame, D.aMd., 
129 P.Supp. 217. 

76. Colo.—Oorpns Juris gaoted in 
Cllne V, Warrenberg, 126 P.2d 1080, 
1031, 109 Colo, 497. 

Okl.—Conrad v. State Industria! Com¬ 
mission, 73 P.2d 868, 181 Okl. 324— 
Willhoit V. Prairle Oil & Gas Co., 
26 P.2d 406, 166 Okl. 108. 

Standard of measurement 
Fees of attomeys rendering Serv¬ 
ices in cases before industria! com¬ 
mission are not measured by same 
Standard as in legal proceedings be¬ 
fore courts or bodies other than 
those administerlng workmen's com¬ 
pensation acts. 

Utah.—Eliis V. Industria! Commis¬ 
sion, 64 P.2d 363, 91 Utah 482. 

Beasonable worth of servloes 

<1) Proper crlterion in determin- 
Ing whether attomey fees awarded 
successful compensation cla4mant by 
county court were excessive was 
whether fees exceeded fair and rea- 
sonable worth of Services performed 
by counsel. 

N.J.-T^Neylon V. ,Fprd Motor Co., 99 
A.2d 664, 27 N.J.5«Per. 511. 

(2) Although attomeys may not 
hope to be comp^sated to full mens¬ 
ure of value .of their time and work 
in a eompensatlon proceeding) they 
muitt* not. be» limited' by; iindustrlal 
commission to ^such ipiggafi^ fees 
that' tlmy icajanbtirSiSard > to^^mcc^ 
cK>'mb4hi98^h canes. . . • i j >i'; 
UtalLt^-^lKuEtckeb» in^astiiiad XSpm? 


mission. 207 P.2d 178, 116 Utah 

668 . 

(3) Attomeys* fees in workmen 
compensation cases should not be 
flxed with sole purpose In view of 
savlng applicant from expense and 
should not be so low as to dls- 
courage competent attomeys from 
accepting employment in industrlal 
accident matters. 

Cal.—^Bentley v. Industrlal Acc. Com¬ 
mission, 171 P.2d 532, 75 C.A2d 
647. 

Award held inadeinate 

Cal.—^Bentley v. Industrlal Acc. Com¬ 
mission, supra. 

N.Y.—Haskell v. Hltchcock, 28 N.Y. 

S.2d 945, 262 App.Div. 309. 

Okl.—Woodard v. Nipper, 286 P.2d 
208. 

77. Cal.—Schllling v. Industrlal Acc. 
Commission of Califomia, 190 P. 
373, 47 C.A. 190, 

Ga.—Wilson v. Maryland Cas. Co., 
30 S.E.2d 420, 71 Ga.App. 184. 

OkL—James v. State Indus. Commis¬ 
sion, 297 P.2d 1092—Conrad v. 
State Industrlal Commission, 78 
P.2d 868, 181 Okl. 824, 

Appraisal of valne of servioa 

Attomeys appearing in compensa¬ 
tion cases may not contract for fees 
in excesa of those awarded by com¬ 
mission, but they are entitled to have 
commission carefully appraise val- 
ue of Services shown to have been 
rendered in flxing fee; and attomey 
is not to be regarded as consenting 
to flxing of a minimum fee by his 
fajlure to offer evldence as to value 
of his Services particularly where 
record before referee and industrlal 
accident commission shows on Its 
face that Services of attomey in- 
volved considerable responsibllity and 
that they were of substantial value. 
Cal.—^Bentley v. Industrlal Acc. Com¬ 
mission, 171 P.2d 632, 76 C.A.2d 
647. 

Xftoraase over agreed amotmt 

<1) Industrlal commission in eom- 
pensatloii pfoceeding cannot flx at- 
tomey*s fee above amount which at¬ 
tomey and Client have agi^eed te. • 
iftah.—Thatcher v. Industrlal Coodir 
mission, 207 P.2d 178, 116 Utah 568. 
(2> An attomey*s fee of'€Pev^ty- 
flve dolkm aBowed to el^maplfs 
tomay, in woEkTO«a’s. 
proeaedhig waAiincreased-to 

of valuo placed;,up|miifejri^^4Qtaw» 

tbmay>' 



101 C.J.S, 


§ 820 WORKMEN»S COMPENSATION 


In determining the amotmt of the fee to be 
awarded, various matters have been considered,^^ 
such as the number of witnesses sworn,^^ the length 
of time taken,80 and the nature of the case, whether 
it was a troublesome, complicated issue or a simple 
matter easily and quickly determined.®! Under 
some statutes the amotmt may be based not only on 
the cash award to the employee but also on the 
amotmt expended by defendant for medical, sur- 
gical, and hospital Services, since such Services are 
part of the compensation.82 

The fee may not include a portion of the expenses 
of the litigation to be paid therefrom.^^ The duty 
placed on an insurer under some compensation acts 
to pay for legal Services in connection with the ap- 


pointment of a legal representative of a deceased 
employee not otherwise necessary is limited to neces- 
sary disbursements for appointment, the representa- 
tive*s necessary expenses, and compensation for 
time necessarily spent in carrying out a provision 
that, if pa 3 ntnent is made to him, it shall be paid to 
the dependents.8^ 

A compensation act which provides that all fees 
of attorneys under the act shall be subject to the 
approval of the board, and that no fee shall be al- 
lowed exceeding the sums specified in the section, 
and also that the board may deny or reduce the fees 
if it appears that the employment was solicited, was 
intended, it has been held, to limit the fees that 
attorneys might have,^® to give to the board the 


tatlon, evidence wonld support a 
higher fee. 

•Colo.—Cllne v. Warrenberg, 126 P.2d 
1030, 109 Colo. 497. 

AinendnieiLt of statuto 
Where a section of compensation 
a.ct provlded for a hearing relative 
to attorney fees In accordance wlth 
terms of another section, whlch sec¬ 
tion was amended so that it no long- 
■er applied to such hearings, court 
was entitled to resort to other per¬ 
tinent parts of act and to appllcable 
rules of compensation commisslon. 
Mich.—Wing v. Aten, 25 N.W.2d 661, 
316 Mlch. 365. 

•78- N.M.—Garcla v. J. C. Penney Co., 
200 P.2d 872, 52 N.M. 410. 

OkL—James v. State Indus. Commis- 
sion. 808 P.2d 271. 

:Sdheftale of servloes and fees 

(1) If deputy commissioner Is oth¬ 
erwise unable to agree with attorneys 
4 Lnd claimant for amount to be al- 
lowed as attorneys' fees in proceed- 
ing under Liongshoremen's and Har- 
bor Workers* Compensation Act, he 
has right to ask for wiitten state- 
snent or schedule of Services and 
fees, although such statement is oth¬ 
erwise not customarlly requlred. 
Where attorneys refused to submit 
requested statement or schedule of 
Services and fees for Services ren- 
•dered for use of Deputy Commission¬ 
er in flxlng attorneys* fees, and rec- 
ord before federal dlstrict court in 
proceedlng to revlew order flxlng 
•such fees wajs meager, court could 
not say that deputy commissioner* s | 
-order was contrary to law or that he 
had abused his discretion. 

U.S.—^Hillman v. 0’Heame, D.CJdd., 
129 F.Supp. 217. 

(2) Sehedules of attorneys' fees 
for workmen's compensation cases 
.as approved by board of governors 
of state bar are of material assist- 
ance to courts in passing on fees to 
be allbwed tn such casea 

<Or.—Cox V. State Industrial Acci¬ 


dent Commisslon, 128 P.2d 800, 168 
Or. 508, 159 A.D.R. 899. 

Nature of iujuzy and amouut of 
compensation as flxed by statute 
should be considered in determining 
reasonableness of attorneys* fee in 
compensation case. 

Or.—Cox V. State Industrial Acci¬ 
dent Commisslon, supra. 

Attomey^s opiaion 

Industrial commisslon was not 
bound to accept attorneys' opinlon 
evidence to excluslon of other evi¬ 
dence in flxlng amount of fee allow- 
ed attorney for employee awarded 
compensation for injuries sustained. 
Utah.—^Bllis V. Industrial Commis¬ 
slon, 64 P.2d 863, 91 Utah 432. 

Employee’8 statlon 
Attomey*s fee for Services ren- 
dered to injured employee in work- 
men*s compensation proceedlng 
should be measured according to 
such employee*s statlon. 

Utah.—^Bllis v. Industrial Commis¬ 
slon, supra. 

Pnrpose of statute 

In determining reasonableness of 
attorneys* fee in compensation case, 
court should conslder purpose of 
workmen’s compensation law, and 
fact that attorneys’ fees were made 
subject to supervlslon by commis¬ 
slon and courts in furtherance of 
that purpose. 

Or.—Cox V. State Industrial Acci¬ 
dent Commisslon, 128 P.2d 800, 168 
Or. 508, 159 A.L.R. 899. 

Subseduent recovezy of addltlonal 
compensation 

VThere after successful termlna- 
tlon of workmen’s compensation case, 
attorney applied to have fees flxed 
and justice of superior court found 
that attorney was entitled to a to- 
tal fee of one third of acoumulated 
compensaitlon recovered in "pendlng 
case" and such fee was paid, attor¬ 
ney was not entitled to a fee of one 
third of lump sum settlement of fu¬ 
ture compensation subsequently pro- 
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cured through Services of another 
attorney. 

BlI.—^B rbe v. A. D. Jullliard & Co., 
114 A.2d 842. 

79. Colo.—Oospus Jnxls dv-oted In 
Warrenberg v. Cllne, 114 P.2d 302, 
808, 108 Colo. 179. 

Mich.—Vellenoweth v. General Mo¬ 
tors Bldg. Corporation, 225 N.W. 
522, 247 Mich. 274. 

SOb Colo.—Coipus Jnzls q,'aoted in 
Warrenberg v. Cllne, 114 P.2d 802, 
803, 108 Colo. 179. 

71 C.J. p 1408 note 18. 

81. U.S.—Hillman v. 0*Heame, D.C. 
Md., 129 F.Supp. 217. 

CaJ.—^Bentley v. Industrial Acc. Com- 
mission, 171 P.2d 532, 75 C.A.2d 
547. 

Colo.—Coipus Juxis duoted in War¬ 
renberg V. Cllne, 114 P.2d 802, 308, 
108 Colo. 179. 

Mich.—Yellenoweth v. General Mo¬ 
tors Bldg. Corporation, 225 N.W. 
522, 247 Mich. 274. 

82. Ark.—^Ragon v. Great Am. In- 
dem. Co., 273 S.W.2d 524, 224 Ark. 
887. 

83. Okl.—Willholt v. Prairie Oil & 
Gas Co., 26 P.2d 406, 166 Okl. 108. 

71 C.J. p 1403 note 15. 

Wltness fee of doetor 
An order of the industrial com¬ 
misslon flxlng an employee*s attor- 
ney*s fee is void in so far as it di- 
rected attorney to pay out of such 
fee wltness fee of a doetor tesUtying 
for employee. 

OkL—Magnolla Petroleum Co. v. Ra- 
der, 82 P.2d 281. 168 Okl. 174— 
Skelly Oil Co. v. Hopkins, 81 P.2d 
105, 167 Okl 642—Willholt v. Prai¬ 
rie Oil & Gas Co.. 26 P.2d 406, 166 
Okl 108. 

84. Mass.—Mellon*s Case, 121 N.R 
18, 281 Mass. 899. 

85. Ky.-^IUiwlings v. Workmen*s 
Compensation Board, 218 S.W. 985. 
187 Ky. 808. 
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power to reduce the fee below the statutory limit,*® 
even when it was agreed to by contract,^'^ and to 
deny altogether the fee if it should appear the em- 
ployment was solicited.^® Under such a statute 
the board in the exercise of a sound discretion and 
after a careful consideration and understanding of 
the facts and circumstances may reduce the con- 
tract compensation agreed to be paid an attorney, al- 
though it does not exceed the statutory amount or 
there be any evidence that the employment was 
solicited,®^ and, if no contract was entered into 
between the attorney and the client, it has the power 
to fix the fee at a reasonable sum.^® 

A contract between the injured employee or his 
dependents and the attorney as to the amount of the 
fee for Services under the workmen^s compensation 
act has, imder some circumstances, been held to be 
of no ^rce or effect.^^ The acceptance by an at¬ 
torney of a portion of his fee and the receipt for it 
as for his fee in full waives any right he may have 
had to a larger sum.^^ 

Effect of settlement Where an attorney has. 


by reason of the judgment or award, become en- 
titled to a certain sum as his fee, such amount may 
not be reduced by a subsequent settlement by claim- 
ant and the employer or his insurer for an amount 
less than the judgment.^ ^ 

Acquisition of jwrisdiction by commission, To in- 
voke the jurisdiction of the commission to determine 
the amount of attomeir^s fees it is not necessary to 
file with it a claim for attomey^s fees;^^ a verbal 
complaint by claimant to the commission is sufficient 

to invoke its jurisdiction.^5 

Refurn of excess fee. In some jurisdictions the 
compensation commission or board or the court has 
power to compel an attorney to repay any fee in ex¬ 
cess of the amount fixed as proper,^® although not 
where the fee was received for Services other than 
in the compensation case.®*^ In other jurisdictions 
such power does not exist.®® 

Remedy of attorney who feels himself aggrieved 
by the action of the board in allowing a smaller fee 
than he considers himself entitled to have is by ap- 
'peal from the action of the board to the court;®® 


86. Ky.—Rawlinga v. Workmen*s 
Compensation Board, supra. 

87. Ky.—^Rawlings v. Workmen's 
Compensation Board, supra. 

88. Ky,—^Rawlingrs v. Workmen*s 
Compensation Board, supra. 

Where employmeiLt not soliolted 
Under section grovemlngr allow- 
ance of attomey*s fee, injured em- 
ployee's attorney who had not solicit- 
ed employment was entitled to rea¬ 
sonable compensation for time and 
effort expended by attorney In em- 
ployee*8 behalf, notwithstandinsr at- 
tomey^s failure to recover for em¬ 
ployee an award greater than em¬ 
ployee would have recovered without 
an attorney, or to recover flfteen per 
cent additional compensation for em- 
ployer’s failure to install or maln- 
taln safety appliances. 

Ky.—^Vanderpool v. Goose Creek Min¬ 
ing Co.. 170 S.W.2d 82, 293 Ky. 719. 

89. Ky.—^Pope v. Fayette * Jellico 
Coal Co., 192 S.W.2d 103, 301 Ky. 
363—^Rawlings v. Workmen’s Com¬ 
pensation Board, 218 S.W. 985, 187 
Ky. 308. 

Beasonable fee aot snbjeot to redno- 
tlon 

Under section govemlng allowance 
of attomey*8 fee, compensation board 
may llmit attomeys fee, notwith- 
standing attorney’s contract with em¬ 
ployee, to a reasonable amount, con- 
sidering time and effort requlred in 
presenting and prosecuting em- 
ployee^s claim, together with resuit 
achieved, but board may not reduce 
su<^ reasonable fee as so determined 
or deny f es altogether, except as pen- 


alty on attorney for sollcltlng em¬ 
ployment. 

Ky.—Vanderpool v. Goose Creek 
Mining Co., 170 S.W.2d 82, 293 Ky. 
719. 

9a Ky.—^Rawllngs v. Workmen^s 
Compensation Board, 218 S.W. 985, 
187 Ky. 808. 

91. Mlnn.—^Blair v. Village of Coler- 
aine, 231 N.W. 193, 180 Minn. 888, 
69 A.L.R. 1315. 

71 C.J. p 1403 note 24. 

92. Kan.—^Mickens v. Lawrence Pa¬ 
per Mfg. Co., 285 P. 624, 130 Kan. 
149. 

93. Tex.—^Texas Bmployers’ Ins. 
Ass’n V. Lane, Clv.App., 124 S.W. 
2d 893, error dismissed, judgment 
correct—Consolidated Underwrlters 
V. Trevino, Civ.App., 124 S.W.2d 
861—Texas Employers’ Ins. Ass’n 
V. Cloud, Civ.App., 120 S.W.2d 903, 
error dismissed—Texas Bmployers 
Ins. Ass’n v. Howell, Clv.App., 107 
S.Wi2d 391, error dismissed. 

94. Okl.—Carr v. State Industrial 
Commission, 11 P.2d 134, 167 Okl. 
140. 

95. Okl.—Carr v. State Industrial 
Commission, supra. 

96. Mass.—Whittaker’s Case, 66 N. 
B.2d 785, 319 Mass. 582—Silva’s 
Case, 86 N.B.2d 708, 306 Mass. 380. 

Ohio.—^MbCamey v. Payer, 22 N.B.2d 
127, 136 Ohio St. 660. 

Terrell v. Wardiaw. App., 69 N. 
B.2d 69, motion dented 69 NiB.2d 
'64. ' ■ 

71 O.J. p 1404 note 27. .. . , .. 
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97. Mass.—Whittaker’s Case, 66 ^ 
B.2d 785, 819 Mass. 582. 

98. Mich.—May v. Charles Hoertz & 
Son, 170 N.W. 806, 204 Michi 432. 

99. Ga.—^Thomas v. Travelers Ins. 
Co., 185 S.B. 922, 53 Ga.App. 404. 

Ky.—^Pope V. Fayette Jellico Coal Co., 
192 S.W.2d 103, 301 Ky. 363— 
Hawlings v. Workmen*s Compensa¬ 
tion Board, 218 S.W. 985, 187 Ky. 
808. 

Idxnltation oa right to appeal 
Statute providing that orders of 
industrial accident commission reg- 
ulating payments and refunds for le- 
gral Services in compensation cases 
may be appealed from in slmllar 
manner as awards for compensation' 
is limlted to appeal as to right to fee 
and its size, and to obligation to re- 
fund. 

Md.—Switkes V. John McShain, Inc., 
96 A.2d 617, 202 Md. 340. 

Agreed judgment 

Where, in workmen’s compensa¬ 
tion action, there was entered ani 
agreed jud^ent which was for six 
thousand dollars and which awarded 
plaintifTs attorney s fee of one thou¬ 
sand dollars, instead of two thou¬ 
sand dollars as agreed to- between. 
plalntiff and attomeys, attomeys- 
were not entitled to appeal from 
such judgment for purpose of having 
their fees increased to two thous£md< 
dollars in view of fact that beneflts 
of such agreed judgment'Bad beeiit 
accepted. - * ■ 

U.S.-i-Whlte fit Tarbernugh v, ,I^§41$5t-,, 
, .G.4.Tex4.a2$ , I-ioi . i 
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but under some statutes no right to appeal cxists 
from a decision fixing attorney’s fees,i or from an 
order denying a petition for review of such a de- 
cision.2 Under other provisions an attomey is en- 
titled to maintain an independent proceedingin the 
supreme court to obtain a review of an award fix¬ 
ing attorney^s fees.^ 

On appeal. What constitutes a reasonable fee for 
the "attome/s Services on appeal must be detennined 
by the facts of the case in which allowed,^ and its 
amount is a matter, in large degree, of discretion 
vested in the trial court.5 'An award which is not 
briefed or argued will not be considered on ap¬ 
peal. ^ It has been held that the commissiones pow- 
ers as to attorney’s fees are law questions which 
may be considered on review only if passed on by 
the commission and included in the record before 
the appellate court.'^ 

§ 821. -Payment; Commutation 

Payment of attorney's feesi whether In inatallments 


or by commutation to a lump sum, It generally regulated 
by provisions of the statute. 

On approval of a claim for legal Services, the 
manner of payment has been held a matter for the 
discretion of the board or court.® Attorncy^s fees 
may be made payable in installments,® and under 
some compensation acts, an award of compensa- 
tion cannot direct the immediate payment in a lump 
sum of the fee of claimanfs attomey to be credited 
as compensation where the award is made payable in 
installments but, on a bulk sum settlement or 
commutation, payment of the attorney*s fees can be 
ordered to be made in full,ii or, where the payments 
are made periodically, they may be applied in whole 
or in part to such fees until extinguished.^^ 
other jurisdictions, under a compensation act which 
authorizes the compensation commission to allow 
claims for legal Services, and also to commute peri- 
odical payments to a lump sum, such commission 
may commute a portion of the periodical payments 
into a lump sum and order immediate payment of 
that sum as an attomey^s fee for claimanfs attor- 
ney,^® but not in cases excluded from commuta- 


1. S.D.—Unzelman v. City of Sloux 
Falis, 272 N.W. 825, 65 S.B. 266. 
Wis.—Cranston v. Industria! Com- 
mission, 16 N.W.2d 865, 246 Wis. 
287. 

71 C.J. p 1221 note 6 [a]. 

а. S.D.—Unzelman v. City of Sioux 
Falis, 272 N.W. 825, 65 S.D. 266. 

3. Okl.—Conrad v. State Industria! 
Commission, 73 P.2d 868, 181 Okl. 
824. 

4. Neb.—^Davis v. Lincoln Cotinty, 
219 N.W. 899, 117 Neb. 148. 

5. Neb.—^Davis v. Lincoln County, 
supra. 

71 C.J. p 1404 note 83. 

б. N,J.—^Federal Leather Co. v. Pe 
Luca, 176 A. 708, 18 N.J.Mise. 161. 

7- Utah.—^Bllis V. Industria! Com¬ 
mission, 64 P.2d 863, 91 Utah 482. 

8. N.Y.—Meyer v. Meyer, 69 N.T.S. 
2d 499, 270 App.Div. 787, amended 
on other srounds 61 N.Y.S.2d 627, 
270 App.Div. 862. 

Duty ezaoted of oonrts by work- 
men’8 compensation act, that courts 
fix manner in which attomey^s fee 
shall be pald, contemplatos not pro- 
mulsration of a universa! rule ap- 
plicable in a!l cases refirardless of 
financial ciroumstances of beneficiary 
of fund, but exercise of discretion in 
each case. 

Or.—Cox V. State Industrlal Accident 
Commission, 121 F.2d 919, 168 Or. 
^08, 159 A.L.B. 899. 

9 . Lar-Brown v. Furr, !^p.^ 19 Sd. 

' 2d 288. ' ' ' ' , 

/Aia.-^'^t^wJsa^ IrohH .-Co. ■ vi 
Bradford, 206 Alh: .447. i 


N.X—Serzan v. Naporowski, 181 A. 

76, 2 N.XMlsc. 113. 

71 C.J. p 1404 note 34. 

11. Ala.—-Woodward Iron Co. v. 
Bradford, 90 So. 808, 206 Ala. 447. 

12. Ala.—^Bx parte Woodward Iron 
Co., 99 So. 649, 211 Ala. 111—Wood¬ 
ward Iron Co. V. Bradford, 90 So. 
808, 206 Ala. 447. 

71 C.J. p 1404 note 36. 

13. Ky.—^Warner v. Lexingrton Roller 
Mills, 283 S.W.2d 988, 314 Ky. 1— 
Holt Bros. Mining Co. v. Fisher, 74 
S.W.2d 469, 255 Ky. 418. 

Mich.—^Rench v. Kalamazoo Stove & 
Furnace Co., 287 N.W. 884, 290 
Mich. 476. 

Mlss.—American Sur. Co. of N. Y. 
V. Bovkin, 64 So.2d 898, 212 Miss. 
810. 

Mo.—Wims V. Herculea Oontracting 
Co., 128 S.W.2d 225, 235 Mo.App. 1. 
Okl.—^Denver Produoing & Hefining 
Co. V. Whatley, 190 P.2d 154, 199 
OkL 687—Bagle Picher Mining & 
Smelting Co. v. Lamkin, 117 P.2d 
519, 189 Okl. 468-nJ. R Mabee» 
Inc. V. Zienoan, 82 P.2d 299, 168 
Okl. 60. 

71 C.J. p 1404 note 37. 

Effeot of order for lump-nun pajr- 
ment 

Where compensation award dlrect- 
ed payment oi a portion thereof to 
attomey for clalmant and award was 
affimed. by supreme court, and a 
subsequent order was entered dirqct- 
ing lunctp. sum .payment tp eiaimant 
of amouiM: diM; under original award, 
fact that employer and insurer, by 
inadvertence, included in lump sufa 
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payment to claimant amount they 
were required to pay attomey, did 
not excuse them from paylng attor- 
ney. 

Okl.—O. C. Whitaker, Inc., v. Pilling- 
ham, 162 P.2d 871, 194 Okl. 421. 

In. prooeedlng for a limip snm oobl. 
pensatlon award, requiring em- 
ployee’s attomey's fee to be paid out 
of weekly compensation payments 
was error. 

Tex.—Texas State Highway Pept. v. 
Pritchett, Clv.App,, 283 S.W.2d 796, 
reversed on other grounds, Sup., 
287 S.W.2d 988. 

Xa Oregon 

(1) Industrlal accident commission 
could raise question of lack of au- 
thorlty of Circuit court to award an 
attomey^s fee in a lump sum constl- 
tuting percentage of addltlonal 
amount of compensation awarded to 
claimant as a resuit of appeal to 
Circuit court since commission had 
a direct intereat in matter. 

Or.—Verban v. State Industrlal Ac¬ 
cident Commission, 123 P.2d 988, 
168 Or. 394. 

(2) Where accrued pasnnents of 
compensation were more than suffi¬ 
cient to dischaxge attomey's fee in 
fuU, and reasonableness of fee was 
not ehallenged, Circuit court in ex- 
ercise of sound discretion was justi- 
fiLed en application of claimant and 
his attomey in directing payment to 
attomey in & lump sum. 

Or.’!—Verban v. State Industrlal Ac- 
0dent Cpmxnis^iQn, 128 P.2d 988, 
168 O^., v. State Indus¬ 

tria! Aoctdeni 'Conunisslon, 121 P. 
,94 Wr X68 Or. 60$, 169 A.L.H.'899. 
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tion The commutation must be made under, and 
in accordance with, statutory provisions applica- 
ble thereto 1^ Under some statutes the lump sum 


allowance is based on a percentage of the tota! 
amount of the award of compensation.i® A lump 
sum pa 3 ntnent may be made to cover fees of attor- 


(3) Court cannot make such award 
when there is not sufficient accrued 
compensation to pay fee, since sudi 
actlon amounts in elfect to payment 
of portion of compensation in a lump 
sum witmn statute authorizingr com- 
mission only to make such pasnnents. 
Or.—Verban v. State Industrial Ac¬ 
cident Ck>mmi8sion, supra. 

(4) Dlscretion of trial court in 
awardlng attomey’s fee in compen¬ 
sation cases is limlted to determina- 
tion of extent of attorney*s fee and 
manner in which it shall be paid out 
of additional compensation secured 
by attomey^s efforts, and if sufficient 
compensation has accrued at time of 
judgment, court may order payment 
of fees therefrom» but in other cases 
attomey^s fees to extent flxed by 
court becomes a lien on extra com¬ 
pensation secured and is payable 
therefrom in reasonable manner to be 
flxed by court 

Or.—Verban v. State Industrial Ac¬ 
cident Commlssion, supra. 

(6) Supreme court was not wlth- 
out jurlsdlctlon to interfere with 
award of Circuit court of an attor- 
ney's fee in a lump sum on ground 
that compensation claimant and at- 
tomeys agreed on payment of entlre 
fee, in view of statute provlding that 
no clalm for legal Services in connec- 
tlon with Circuit court litigatlon 
should be valld unless approved by 
court 

Or.—Verban v. State Industrial Ac¬ 
cident Commlssion, supra. 

(6) Where through attomeys* ef¬ 
forts on appeal to Circuit court from 
industrial accident commlssion award 
was increased, Circuit court could not 
award an attomey^s fee in a lump 
sum notwlthstandlng claimant and 
attomeys agreed on present payment 
of entire fee, but such fee was re- 
quired to be paid in monthly install- 
ments when additional compensation 
was paid to claimant and such fee 
was to be a lien bn such additional 
compensation. 

Or.—^Verban v. State Indusf^rial Ac¬ 
cident Commlssion, supra. 

(7) In entering judgment for 
claimant on appeal from industrial 
accident commlssion's order denylng 
compensation for emi)loyee’s death, 
court was authorlzed to flx fee of 
claimant*s attomeys in amount 
agreed on between them and clatm- 
ant, but had no author^ to <!tirect 
paymoit of such amount in lump 
smn^ ki abeenee of provisibn fer like 
payxnent cmhp^sation ctwaMed^ 
Or.—ipic^son y. ^tate Indui^trial Ac- 
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(8) Under earller statutes an or-, 
der directlng fees of attomey for 
compensation claimant injured on 
July 5, 1934, to be paid in singie 
cash payment was held authorlzed. 
Or.—Carr v. State Industrial Acci¬ 
dent Commlssion, 67 P.2d 1278, 153 
Or. 617. 

14. Okl.—^Pioneer Drilling Co. v. 
Morphis, 82 P.2d 1048, 183 Okl. 424! 
—^Bamsdall Reflning Corporation 
V. Locker, 77 P.2d 749, 182 Okl. 318 
—Southwestem States Telephone 
Co. V. State Industrial Commlssion, 
76 P.2d 468, 181 Okl. 633—Jlm 
Toung Drilling Co. v. Moyer, 74 P. 
2d 113, 181 Okl. 347—Cornhuskers 
Theatres v. Poster, 74 P.2d 109, 181 
Okl. 341. 

Award payable from spaolal Indem- 
nity fimd 

(1) In workmen’s compensation 
casa attoraey*s fees may be allowed 
and may be made payable from spe- 
cial indemnity fund but attome 3 r*s 
fees must be paid in periodical in- 
stallments same as payment of com¬ 
pensation to claimant although fee 
may be paid from latter part of 
award. 

Okl.—Special Indem. E^lnd v. Hobbs, 
164 P.2d 980, 196 Okl. 318. 

(2) In maklng an award agralnst 
special indemnity fund, state indus¬ 
trial commlssion was authorlzed to 
order lump sum equivalent of eleven 
payments of twenty-flve dollars per 
week payable in weekly Installments 
from latter end of award as attor- 
neys' fees in addition to periodical 
payments to be made to claimant 
Okl.—Special Indem. Prmd ▼. Bryant, 

239 F.2d 1014, 206 Okl. 630. 

(3) Attomeys' fees awarded to 
claimant's attomeys and ordered paid 

! from special indemnity fund in week¬ 
ly Installments of twenty-flve dol¬ 
lars constltuted compensation pay¬ 
ments, and hence, in making award 
agalnst special indemnity fund of 
twenty-flve dollars per week to 
claimant, state industrial commis- 
sion had no authority to order that 
payment of attomeys' fee commence 
immediately, since such payments 
together with compensation payments 
to claimant would'exceed maximum 
compensation ■ payments of twenty- 
flve dollars >per week sdlowed by stat-» 
ute.. ' ' 

Okl.—Special Ind«n. Fvmd v. Bryant, 
supKU 

IB. Mias.—Ameri 9 %n Sur. Co, o^ n; 
T. y. BQyklmi.64 So.2d 898, 21,^ 

r -: ’ j 

1^1 
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tlon for permanent partial disabil- 
Ity, was allowed fee equal to twenty- 
flve per cent of total amount of com¬ 
pensation, such lump sum allowance 
for attomey*s fee was properly based 
on assumption that disabllity would 
continue for full four himdred and 
flfty week period, even though it 
•might subsequently develop that dls- 
abillty would not continue beyond 
twenty-flve weeks. 

lEillss.—Jim Niz Oafeteria v. Burton, 

84 So.2d 164, 226 Miss. 206. 

(2) Declslon of commlssion requlr- 
Ing attomey’s fee to be paid to de- 
ceased employee's dependent out of 
last payments to become due was 
not objectionable on ground that 
carrier might be compelled to meet 
payments for entlre period even 
though dependent died before expira- 
tion of period during which depend¬ 
ent was entltled to compensation, in 
view of workmen’s compensation 
law provlding that probabllity of 
death of person entltled to compen¬ 
sation before expiration of period 
shall be determined in accordance 
with American experience table of 
mortality. 

Miss.—^American Sur. Co. of N. T. 

V. Boykin, 64 So.2d 398, 212 Miss. 

810. 


(3) Where deceased employee'8 
wldow was glven an award of com¬ 
pensation for 366.2 weeks, with pro- 
vision in award that oompensable pe¬ 
riod should terminate on wldow*8 
death or remarriage, and widow's 
attorney was awarded a commuted 
attomeys fee in a lump sum, and 
thereafter wldow died before com¬ 
pensabis period had expired, and on 
appeal court of appeals affirmed the 
award, award became concluslve and 
industrial commlssion had no discre- 
tlon to modify award by redudng 
amount of attomeys fee. 

Mo.—^Dunaway v. J. C. Penney CSa, 
209 S.W.2d 667, 240 Mo.App. 61. 


(4) In absence of any restrlctlon 
in statute on commisslon's power to 
commute future installments of com¬ 
pensation so as to permit immediate 
payment of attomey* s fees, fact that 
obligation for payment of future 
compensation was contingent because 
of possiblllty of death or remarr^e 
of clalnoant to whom award was 
made, and of absence of any other 
dependents, did not preclude atto^ 
neys from havtng portion of awcM 
to yrhlch they were entitleid hflder 
contraot with olaimant commuted 
and^pald inalump suBL 
Mo.—Wfms T, Heirciil4s^C)o«li«»l^^ 


•Oo.; lt2S &W.2d 226, 28B:MpiA9j^ 
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claimant and his attomeys where the agreed amount 
is fair, just, and reasonableA'^ 

Attomey^s fees are, tinder some provisions, to be 
paid out of the amount awarded as compensation 
Only after the amount of the fee has been fixed by 
the commission may the fee be deducted from the 
award and paid directly to the attorney.^^ It has 
been held that the award of attomey’s fees should 
be to claimant and not to the attomey.^o 

Where interest is allowed an offer of payment of 
the fee without interest is not sufficient.2i An er¬ 
ror in the award proper has been held not to ex- 
tend to, or affect the portion of, the award covering 
pa 3 rment of attomey^s fees.22 A claim for legal 
Services, based on a contract, is not enforceable in 
an independent action where the statute provides 
that such a claim shall be unenforceable in the 
courts unless approved by the commission,^^ 

Discounf. In making a lump sum avTard of a fee 
to the attorney, it has been held that a discount 
should be allowed.^^ The discoimt is not charge- 
able to either the employer or insurer.^s 


When 80 provided for by statute, and only In sucb 
case, a claim for attorney ’8 fees may become a lien on 
the award of compensatlon. 

Some compensation acts contain provisions pro- 
hibiting the assignment of claims for compensation 
under the workmen^s compensation act and exempt- 
ing them from claims of creditors and from levy,. 
execution, attachment, or other remedy for the col- 
lection thereof. In such case the employee cannot 
assign to his attorney an interest in the cause of 
action.26 The fimd arising from an allowance by 
the industrial commission under the workmen’s com¬ 
pensation law is exempt from the common-law lien 
of an attorney on a fund produced by his services,^’^ 
nor does the fact that the payment agreed on by the 
employer was not approved by the compensation 
board or commission enable the lien to attach.28 
However, such acts frequently contain additional 
provisions which authorize an attome/s lien against 
the fund paid as compensation provided the attor- 
ney*s fee is approved by the court or compensation 
board or commission. In such case claims for at- 
tome/s fees must be approved by the court or com¬ 
mission before they become a lien on the compen¬ 
sation awarded.2^ 


and twenty-six weekly pay- 
ments were due and unpaid, indus¬ 
trial board could order payment of 
'Widow*s attorney’a fees In a lump 
sum equal to twenty-flve per cent of 
total compensation reduced to its 
commutabis value with such pay¬ 
ment to be credited against last in- 
stallment payments to wldow at end 
of compensation perlod with inter¬ 
est at five per cent on all compensa¬ 
tion not yet payable under terms of 
award, notwithstandlng weekly pay¬ 
ments to wldow would cease on her 
remarriage or death. 

Qa.—Hmployers Llablllty Assur. 
Corp. V. Pruitt, 9 S.mSd 641, 190 
Ga. 479, answers to certlfled ques- 
tions conformed to 10 S.E.2d 275, 
63 GaApp. 149. 

17- Miss.—Dast ▼. Pigford Bros. 
Const. Co., 70 So.2d 880, 219 Miss. 
121 . 

18. Alaska.—Alaska Packers Ass’n 
V. Alaska Indus. Bd., 12 Alaska 
465. 

La,—^HaU v. Pipe Line Service Corp., 
98 So.2d 202, 233 La. 821. 

Wyo.—In re lies, 113 P.2d 616, 67 
Wyo. 76. 

19- Ariz.—McCluskey v. Industrial 
Commission, 296 P.2d 443, 80 Ariz. 
266. 

90u Oa.—Dunagan v. Marell Farms, 
Inc., 99 S.B.2d 236, 95 GaA.pp. 867. 
NJd.—Dudley v. Ferguson Trucklng 
Co., 297 P.2d 313, 61 N.M. 166— 
Feldhut V. Lathajn, 287 P.2d 615» 


60 N.M. 87— La Bue v. Johnson, 
141 P.2d 321, 47 N.M. 260. 

21. Alaska.—^Baccigllerl v. Ghezzi, 
11 Alaska 93. 

22. Mo.—Wlms v, Hercules Con- 
tracting Co., 123 S.W.2d 226, 236 
MoApp. 1. 

23. Okl.—Corbln v. Wllklnson, 52 
P.2d 45, 176 OkL 247. 

24. Md.—^Bethlehem Steel Co. v. 
Jackson, 87 A.2d 841, 199 Md. 642, 
reargument denied 88 A2d 488, 199 
Md. 642. 

25. Md.—^Bethlehem Steel Co. v. 
Jackson, 88 A2d 488, 199 Md. 642. 

26. Ala:^.—Corpus Juris quoted In 
Baccigllerl v. Ghezzi, 11 Alaska 93, 
97. 

Mo.—Clark v. Mldwest Bakerles & 
Macaronl Mfg. Co., 201 S.W.2d 423, 
240 Mo.App. 18. 

Tex.—Fldellty Union Casualty Co. v. 
Dapperman, ClvA.pp., 53 S.W.2d 
845. 

Sffeot of statute prohibiting lien 
The provlsion of the workmen’s 
compensation act that no agreement 
for legal Services shall be an en¬ 
forceable lien against amoimts to be 
paid as compensation or valld and 
blndlng in any other respect, unless 
approved by a judge of the trial 
court, does not fix an arbltrary 
charge, but leaves the amount to be 
determined end flxed by the Judge, 
and it wlll not be presumed that the 
Judge wlll refuse to roake a reason- 
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able allowance or approve a fair and 
Just charge. 

Neb.—Solomon v. A. W. Famey, Inc.„ 
286 N.W. 264, 136 Neb. 338. 

27. Alaska.—Corpus Juris quoted io- 
Baccigllerl v. Ghezzi, 11 Alaska 93, 
97. 

Ohio.—Terry v, Claypool, 65 N.B.2d 
889, 77 Ohio App. 87. 

71 C.J. p 1404 note 39. 

28. m. —Gross v. Lake Shore & M. 
S. Ry. Co., 209 IlLApp. 439. 

29. Okl.—Willhoit v. Pralrle Oil & 
Gas Co., 26 P.2d 406, 166 Okl. 108. 

Or.—^Verban v. State Industrial Acci¬ 
dent Commission, 123 P.2d 988, 168 
Or. 394. 

Approval condltloa preoedent 

The provlsion of the compensation 
act that no claim or agreement for 
legal Services or disbursements in 
support of any demand made or suit 
brought under the act shall be an en¬ 
forceable lien against amounts to be 
paid as compensation or be valld or 
blndlng in any respect, unless ap¬ 
proved in wrlting by the presiding 
Judge, or, in case of settlement with¬ 
out trial, by a Judge of the distrlct 
court, constltutes a condition preced- 
ent created by the state in the exer- 
cise of its police power to safeguard 
interests of a class for whose benefit 
the compensation act was enacted. 
Neb.—Solomon v. A W. Farney, Inc., 
286 N.W. 264, 136 Neb. 338. 
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A claim for attorncy^s fees cannot become a lien 
on the award, or be collected out of it except in the 
amount approved by the comniission,^^^ and until 
the claim for attome 3 ^s fees is so approved the at- 
tomey is without authority of law to hold the pro- 
ceeds of the award without the consent of claim- 
ant.3i however, the fee of the attomey is ap¬ 
proved by the commission, it is a lien on the pro- 
ceeds of the award, and may be collected by the at¬ 
tomey from the proceeds thereof.^^ It has been 
held that a statutory provision requiring that the fee 
of an attomey be reasonable and be approved by the 
court indicates an intention that the fee may be se- 
cured out of the amount collected as compensa- 
tion.35 A lien for attome/s fees which the commis¬ 
sion may impress on an award of compensation is 
wholly incidental to the principal award.^^ 

Under a compensation act which requires as a 
condition of the attachment of an attorney^s lien to 
the. compensation of the workmen that the contract 
for professional Services be in writing and be ap¬ 
proved by the court or judge, it is not essential that 
the attomey^s written contract for fees be approved 


before the lien may attach.55 This approval, how¬ 
ever, it has been held, is not a time condition.^® 
The attomey^s lien perfected prior to settlement un¬ 
der a written contract approved subsequent to set¬ 
tlement will extend to his contract percentage of the 
sum paid the workman,^^ and it will not, where the 
settlement was not collusive or fraudulent as to the 
attomey, extend to the contract percentage of the 
sum the workman would have received if, instead of 
settling, he had prosecuted the compensation pro- 
ceeding to a decision.®* A lien given by statute may 
not be displaced by the board and precedence given 
to some other claim.^® Unless otherwise provided 
by statute it has been held that fees of the attor- 
ney may not be made liens on payments made to a 
special fund.^® 

The method of perfecting a lien has been held to 
be that prescribed by the general statute,and when 
perfected the lien will attach for whatever amount 
the court finally approves.^^ The disapproval by 
the court of the amount of the fee provided in a 
contract for professional Services is not a disap¬ 
proval and setting aside of the contract so as to pre- 


Xn, aotloa. "by attoxnay to reoovar 
•anLOunt of attonLay^s liaa against em- 
ployer*s insurer, declaration which 
did not contain allegation that attor- 
ney had obtalned any approval hy su¬ 
perior court of his contingent fee for 
Services as renulred hy Workmen’s 
Compensation Act was defective on 
demurrer. 

R.I.—Carty v. American Mut. Llabll- 
Ity Ins. Co., 40 A.2d 697, 70 R.I. 
472. 

30. Alaska.—Coipus Juiis guotad Iu 
Bacciglierl v. Ghezzi, 11 Alaska 93, 
97. 

71 C.J. p 1404 note 42. 

31. Alaska.—Corpus Jnxls «uotad in 
Bacclglieri v. Ghezzi, 11 Alaska 93, 
97. 

Okl.—Stephenson v. Hammons, 308 
P.2d 317—Conrad v. State Indus¬ 
tria! Commission, 73 P.2d 858, 181 
Okl. 324—Carr v. State Industrlal 
Commission, 11 P.2d 134, 167 Okl. 
140. 

Oenaxal statutas uot appUoabla 
An employee’s attomey who did 
not give timely notice to compensa¬ 
tion commission and who did not 
have the commission make an allow- 
anoe for attomey*s Services as a lien 
was not entltled to any lien slnce 
the provlsions of compensation act 
are ezclusive and the general attor- 
neys* lien statutas are InappHcable. 
Mo.—Clark v. Midwest Bakeries & 
Macaronl Mfg. Co., 201 S.W.2d 423, 
240 MoAlPP. 18. ^ 

32. Pia.—Winn-L.ovett Grocery Co. 
V. Stevens, 198 So. 835, 146 Fla. 
203. 


Ga.—^Dunagan v. Marell Farms, Inc., 
99 S.E.2d 236, 95 Ga.App. 867. 

N.Y.—^Klag V. Drug & Chemical Club, 
Inc., 114 N.B.2d 434, 806 N.Y. 900, 
reargument denied 116 N.E.2d 826, 
306 N.Y. 697—^Meyer v. Meyer, 69 
N.Y.S.2d 499, 270 App.Piv. 787, 
amended on other grounds 61 N.Y. 
S.2d 627, 270 App.Div. 862. 

Okl.—Helmerich & Payne v. State 
Industrlal Commission, 102 P.2d 
686, 187 Okl. 385—Conrad v. State 
Industrlal Commission, 73 P.2d 868, 
181 Okl. 824. 

Or.—^Verban v. State Industrlal Acci¬ 
dent Commission, 123 P.2d 988, 168 
Or. 394—^Hutchins v. State Indus- 
trial Accident Commission, 97 P.2d 
944, 163 Or. 419. 

71 C.J. p 1405 note 44. 

Fxlorlty as against disabillty beneflts 
oanier 

Claimant was not entltled to have 
any part of her attoraey^s fees ap- 
portioned against amount awarded 
in reimbursement of payments made 
by dlsability beneflts carrler. 

N.Y.—Babkees v. Blectrolux Corp., 
163 N.Y.S.2d 809, 4 A.D.2d 710. 

33. La.—Connell v. XJ. S. Sheet & 
Window Glass Co., 2 Lia.App. 98. 

71 C.J. p 1406 note 46. 

34. Cal.—Pacific Bmployers’ Ins. Co. 
V. Prench, 298 P. 23, 212 a 139. 

State Compensation Ins, Fund v. 
Industrlal Acc. Commission, 202 
P.2d 86, 89 CA.2d 821. 

35. Kan.^-Graham v. Wichita Ter- 
Tntnftl Meator Co., 222 P. 89, 116 
Kan, 143. 


Snbstautlai compUauce with provi¬ 
sion of the compensation act re- 
auiring that agreement for legal 
Services or dlsbursements supportlng 
demand under the act shall not be a 
lien on compensation paid or valld 
in any other respect, unless approved 
by a judge of the dlstrict court, se¬ 
cures a determinatlon of the valldity 
of a claim or agreement for legal 
Services or dlsbursements made 
bindlng on all parties to the litiga- 
tion. 

Neb.—Solomon v. A. W. Pamey, Ino., 
286 N.W. 264, 136 Neb. 338. 

36. Kan.—^Mickens v. Lawrence Pa¬ 
per Mfg. Co., 286 F. 624, ISO Kan. 
149—Graham v. Wichita Terminal 
Blevator Co., 222 P. 89, 115 Kan. 
148. 

87. Kan.—Graham v. Wichita Ter¬ 
minal Blevator Co., supra. 

38. Kan.—Graham v. Wichita Ter¬ 
minal Blevator Co., supra. 

39. N.Y.—Klag V. Drug & Chemical 
Club, Inc., 114 N.B.2d 484, 805 N.Y. 
900, reargument denied 116 N.B.2d 
826, 306 N.Y. 697. 

40. N.Y.—De Stefano v. Meerbaum, 
72 N.Y.S.2d 840, 272 App.Div. 981. 

41. Kan.—^Mlckens v. Lawrence Fa- 
per Mfg. Co., 286 F. 624, 180 Kan. 
149—Graham v. Wichita Terminal 
Blevator Co., 222 P. 89, 115 Kan. 
148. 

48. Kan.—Mickens v. Lawrence Pa¬ 
per Mfg. Co., 285 P. 624, 189 Kan. 
149—Graham v. WlcShita'TfiHtttiiiiil 
Blevator Co., 222 F. 89, 

' ‘ -j 
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vent a compliance with the requirement that the 
contract as to the fee be in writing as a condition to 
a lien therefor, but is merely a modification of the 
amount of the fee and an approval of the contract 
with such modification.43 in some jurisdictions an 
attorney's lien on compensation awarded under the 
compensation act exists, if at ali, only because of 
the general statute on the subject of attomeys’ 
liens.4^ 

The compensation board has been held without 
jurisdiction to enforce an attomey^s lien.**® 

Lien of lay representative. Under a compensa¬ 
tion act which provides that a party litigant before 
the commission may be represented to one not ad- 
mitted to practice law and authorizes the commis¬ 
sion to fix and determine and allow as a lien against 
the award a reasonable attomey^s fee for legal Serv¬ 
ices, it is proper for the commission to declare the 
amount directed to be paid a lay representative of 
claimant for his Services a lien on the compensation 
awarded.^® 

Notice of lien, Where a lien is allowed, in the ab- 


sence of a statute providing otherwise, it need not 
be recorded,^^ and the only notice necessary is that 
the employer and his insurance carrier have notice 
of the attorney^s relation to the proceeding 48 After 
Service of notice of lien, the employer must, at his 
perii, take into accoimt the attomey*s contract when 
settling with the injured workman and in paying 
awards and judgments.48 

§ 823. Costs 

a. In general 

b. Fees of expert witnesses 
a. Ih Cteneral 

Costs and wltness fees are allowable fn workmen’8 
compensation proceedings only when and to the extent 
authorized by statute. 

Costs and witness fees are not to be allowed in 
workmen's compensation proceedings in the absence 
of a positive or permissive statute.®® However, 
the acts ordinarily make specific provisions as to 
the propriety of allowing costs,which may be al¬ 
lowed only under the terms and conditions of the 
statute.®^ Under some compensation acts court 


43. Kan.—Mlckens v, Lawrence Pa¬ 
per Mfir. CO., 285 P. 624, 180 KaJt 
149. 

44. lowa.—^Kratz v. Hollaud Inn, 178 
N.W. 292, 186 lowa 968. 

45. Oa.—Dunagan v. Marell Farms, 
Inc., 99 S.£2.2d 236, 95 Ga.App. 857. 

46. Cal.—^Eagle Indemnlty Co. v. In- 
dustrial Accident Commission of 
Califomla, 18 P.2d 841, 217 C. 244. 

Ga.—^Dunagan v. Marell Parma, 
Inc., 99 S.P.2d 236, 95 Ga.App. 857. 

48. Ga.—^Dunagan v. Marell Parms, 
. Inc., supra. 

48. Kan.—Oraham v. Wlchita Ter¬ 
mini Elevator Co., 222 F. 89, 116 
KajL 148. 

50. Mont.—^Lunardello v. Pepubllc 
Coal Co., 53 P.2d 87, 101 Mont 94. 
N.M.—^Reck v, Robert E. McKee Gen¬ 
eral Contractore, Inc., 287 P.2d 61, 
59 N.M. 492. 

71 C.J. p 1405 note 56. 

Oenesal statute not applioable 
‘ (1) Under statute providing for 

costs to prevalling party in ali civll 
actions,. successful employee was not 
entitled, to costs of proceedings un¬ 
der wor]mien’s compensation act 
trince statute does not apply to such 
proceedings. 

Masse—Mimas' Case, 190 N.E. 843, 
3286’Mass. 459—^Ro7al's Casa 190 N. 
E. 841, 286 Mass. 874. 

- . .j(2> Tbe statute expa^sly 
ta ooets a^rising out of court/ 
auyior^s aUowc^nciPiby 
,,?pmpftission of ex^ 

penses to compensation cTalip^nt 


slnce the statute has no appllcation 
to special proceedings before any 
boards, bureaus or commissions, im- 
less expressly authorized by statuta 
Colo.—Maryland Cas. Co. v. Indus- 
trial Commission, 178 P.2d 426, 
116 Colo. 58. 

Frovisloiui as to attomeys’ fees 
Provisions of workmen^s compen¬ 
sation act as to fees of attomeys 
representlng claimants before indus- 
trial accident board and contracts 
for attomeys* fees for representlng 
claimants in courts ane inapplicable 
to fees of guardians ad litem for 
minor claimants and costs. 

Tex,—^Federal Underwriters Bx- 
change v. Brigham, Civ^App., 184 
S.W.2d 849. 

51. Minn.—State v. St Louis Co\m- 
ty Dist Ct, 152 N.W. 888, 129 
Minn. 423. 

Pa.—^Zbochi V. Kational Brie Corp., 
Com.Pl., 25 Erie Co. 187. 

71 C.J. p 1406 note 67. 

52. La.—^Pranklin v. J. P. Plorla & 
Co., App., 158 So. 591. 

Okl.—^Pioneer Lead & Zlnc Co. v. 
Rauffman, 68 P.2d 944, 178 C^. 
622. 

Awaxd to employee» not ootusel 
De<^ee awarding costs In proceed- 
Ing by which cc^pensatlon insurer 
'sought enforcexhent of memorandum 
bf a^eement With employee dhould 
have awarded cofM» to' ttta ahiplo^ee 
and not to oounsel. 

20l, 

"'88t) Mass. 68. ' 
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*0Bither parfcy” 

The provlsion of the worlanen*8 
compensation act that witness* fees, 
expenses, and costs of any hearlng 
may be Imposed by the workmen*s 
compensation board upon either par¬ 
ty or may be dlvlded between par¬ 
ties in such proportion as the board 
may dlrect in using the expression 
**either par^** manifestly deslgnates 
the claimant or the employer or his 
Insurance carrier, and does not in¬ 
clude the commonwealth. 

Pa.—Weyant v. General Refractoiies 
Co., 29 A.2d 100, 150 Pa.Sup6r. 602. 

Bostziotioa on amount 
Offer of settlement in compensa¬ 
tion case after case had opened for 
trial was too late to entltle employer 
to restrlctlon upon costs and attor- 
ney*8 fees authorized by statuta 
where compensation had been of- 
fered prior to rehearing. 

N.J.—^Peinsod v. L. & P. Const Co., 
4 A.2d 692, 17 N.J.Misc. 66—Savltt 
V. L. & p. Const. Co., 4 A.2d 692, 
17 N.J.Misc. 65, certiorari dismiss- 
ed 8 A.2d 110, 123 N.J.Law 149, 
modifled on other groxmds 10 A.2d 
728, 124 N.J.LaW 178. 

Costs aigainst stato 
In suit against state of L^ulsiana, 
through state bo^d of education, 
department pf public educatiop, as 
speclsiqy authorized by legislature, 
for wor3i^6n!8 compensation, only 
C0)ii3t,/cortai taxablo againi^ state 
were stenographer*s costs o^ taJidng 
tf stimony. 

14.—Gttinoi^e v, State» App., So;2d 

/.-i V-i . 
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costs ordinarily follow the judgment in a workmen*s 
compensation case,53 and the successful party to 
the proceeding recovers of his adversary the costs 
incurred;^^ but the prevailing party has been held 
not entided to costs as a matter of rightBB 

Under pther compensation acts each party may be 
required to pay his own costs,as where both par¬ 
ties prevail in part;^^ and under stili other acts 
costs can be awarded only in a case where the em- 
ployer does not institute proceedings for review 
of the decision of the board and refuses to pay the 
compensation awarded.®^ 

A party ordinarily will not be held liable for un- 


necessary costs caused by the opposing party.®^ 
However, the necessary expenses incurred by in- 
surer in successfully defending a common-law ac- 
tion wrongfully brought by the employee against 
the employer to recover for the injuries suffered 
cannot be credited by the compensation board on the 
amount awarded the employee as compensation un¬ 
der the act.®® Statutes authorizing the court before 
which a workmen^s compensation proceeding is 
brought, prosecuted, or defended without reason- 
able ground to assess the whole cost against the of- 
fending party do not supersede general provisions 
for the taxation of costs.®^ 


Coits against dty a« employaz 
The tazlng of all costa of suit 
against olty in its capacity as an em¬ 
ployer In a compensation case was 
error In llght of statute restricting 
costs taxable against state or any 
mxmlcipality or politica! subdivlsion 
to the costs of court reporter for 
taking the testimony. 

Ij£u—H enderson v. City of Shreve- 
port, App., 26 So.2d 766. 

Trlal tax not costs 

Ala.—State v. MontevaUo Coal Min¬ 
ing Co., 197 So. 82, 29 Ala.App. 318, 
certiorari denled 197 So. 87, 240 
Ala. 73. 

53. U.S.—Woods ▼. Lioffland Bros. 

Oo., D.O.La., 29 F.Supp. 990. 

N.T.—0»Brlen v. Hotel Statler, 168 
N.Y.S.2d 801, 3 A.D.2d 689. 

Pa.—Crosby v. Robertshaw-Pulton 
Controls Co., Oom.PL, 36 West.Li.J. 
243. 

71 C.J. p 1406 note 68. 

Neoossity of Jndgment 
In workman*s compensation case, 
there must be a money judgment 
for claimant in workmen’s compen¬ 
sation bureau to justify its allow- 
ance of counsel fee and costs to 
claimant, and dismlssal of employ- 
er*8 rule to open Judgment for claim¬ 
ant is not a “Judgment,” but an “or- 
der,” which does not justify such 
allowance. 

N.J.—Yeager v. Brown Bros., 37 A.2d 
287, 131 N.JXiaw 463, afflrmed 40 
A2d 571, 132 N.J.Law 361. 

Beduotton of award 
The reduction of an award of com¬ 
pensation for death of plaihtifts’ son 
frqm 111.99 per w^ek to $11.98 was 
so small that under rule of “de mini¬ 
mis non curat lex” It would have no 
efCect on paymeat of costs. ' - 
Lia.'—Buettner v. Polar Bar Ice 
Cream Co», App., 17 Sa.2d A86. ^' 

-j^tOseouted in fbrzha 
(1) *Wliere permitted to prosecute 
a clalm in fornoia 

ordiziBifl^Wim hot.be taxoftfW^ieostsi 
LiaJ—^Bicks ^ .Ca^-^96 

^ Stn2d dt83, 


Memphis Natural Gas Co., 187 So. 
276, 192 La, 167. 

Hammer v. Lazarone, App., 87 
So.2d 766—Wade v. Calcasieu Pa¬ 
per Co., App., 82 So.2d 117, cause 
remanded on other grounds 86 So. 
2d 640, 229 La. 702—^Bigham v. 
Swift & Co., App., 81 So.2d 28, re- 
versed on other grounds 86 So.2d 
69. 229 La. 841—Green v. A. G 
Campbell Const. Co., App., 78 So. 
2d 54—^Hicks v. Continental Cas. 
Co., App., 76 So.2d 622—^Relner v. 
Maryland Cas. Co., App., 185 So. 93 
—Seaux V. G. B. Zigler Co., App., 
183 So. 564—^Rogers v. Mengel Co., 
App., 176 So. 322, reversed on oth¬ 
er groimds 180 So. 499, 189 La. 
723. 

(2) Defendant in suit under com¬ 
pensation act which is brought in 
forma pauperis has right to show 
at any time during progress of liti- 
gatlon between it and plalntUf that 
plaintiff is able to pay costs or give 
bond therefor, but until such show- 
ing is made plaintiff has right to 
prosecute his suit under original or- 
der permlttlng him to file and prose¬ 
cute suit in forma pauperis. 

La.—Dilley v. Phillips Petroleum Co., 
App., 24 So.2d 209. 

64. Ind.—^Rickert v. Schreiber, 66 N. 

B.2d 769, 116 Ind.App. 621. 

La.—^Patterson v. Cargo Services, 
Inc., App., 95 So.2d 49—^Mancil v. 
J. B. Beaird Corp., App., 7 So.2d 
386—Strickland v, Walker-Johnson 
Lumber Co., App., 188 So. 616. 
Mass.—^McSweeney^s Case, 63 N.EL2d 
363, 818 Mass. 620. 

N.J.—^Zehrer v. H. H. Robertson Co., 
4 A.2d 854, 17 N.J.Misc. 68. 

S.C.—^Demeroa v, Spartan Mills, 44 
S.E.2d 465, 211 S.C. 217—Cole v. 
State Highway Department, 2 S.E. 
2d 400, >190 S.a 142. 

S.D.—MiUage v. Cemton Twp., 38 N. 

W.2d 766,>.^8 .S.D. 26. 

Tex.—^Texas Bmployers* Ins. Ass'n v,. 
- Brock^ QemA^ppc, 36 ,£LW.2d 704. 
dast*^dii'fiLt4is|^^ef • 

Where empldi^ee'E^ wldot^ td 'whbm 
ani ^dward ha’d baeb imadef premfSUed 
nqpbh issue 

m 


terpleader action Instituted by em¬ 
ployer was intimately related with 
that issue, widow was entitled to 
allowance of counsel fees and costa 
for Services rendered upon inter- 
pleader action in the several courts. 
N.J.—^Minter v. Bendix Aviation 
Corp., 130 A.2d 809, 24 N.J. 128. 
Award held proper 
Mass.—^Brek’8 Case, 138 N.E!.2d 748. 
5& R.I.—^Ferguson v. George A. Ful- 
ler Co., 82 A.2d 856, 78 B.I. 412 
—Gomes v. John J. Orr & Son, 79 
A.2d 618, 78 R.I. 96—Egan ▼. 
Walsh-Kaiser Co., 56 A.2d 864, 78 
R.L 399. 

DiBoretlo& of oourt 
R.L—Gomes v, John J. Orr & Son, 
79 A2d 618, 78 R.I. 96—Egan v. 
Walsh-Kaiser Co., 66 A.2d 854, 78 
R.I. 399. 

60. Conn.—^Bayon v. Beckley, 93 A- 
189, 89 Conn. 164, 

57. Mich,—Thomas v. Continental 
Motors Corp., 28 N.W.2d 191, 816 
Mich. 27. 


68. 111.—^Board of Education of Hlgh 
School Dist. No. 602 of Bureau 
County V. Industrlal Commisslon, 
140 N.E. 89, 308 111. 445. 

71 GJ. P 1406 note 61. 

59. La.—^Lampkin v. Kent Piling 
Co., App., 84 So.2d 636. 

71 GJ. p 1406 note 62. 

60. Ky.—^Beattyvllle Co. v. Size- 
more, 261 S.W. 620, 203 Ky. 7. 

71 C.J. p 1406 note 68. 


61. Idaho.—^Brady v. Place, 243 P. 

664, 41 Idaho 747. 

Employee not entitled to costs 

Under statute providing that 
oost shall be assessed against party 
who brought or defended proceedings 
under workmen*s compensation* « iict 
without reasonable grounds ^svocMfim 
fui employee 'was not entitled'jto 
costa of such proceedings defcnddl 
by inaurer on elose ^dUfestiensfj 
ing to aggra/vation' 
latent disease cgusing 
lsiya>t 

expert opinion 
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If the equities require it, the costs may be divided 
between the parties and where, in an action for 
compensation, the right thereto is admitted, except 
for the bar of the statutory limitation, the costs are, 
under some compensation acts, properly adjudged 
against the successful employer.®^ Where the com¬ 
pensation act provides for the payment of fees in 
the first instance by the employer who may deduct 
one half of such pa 3 nnent from any compensation 
found due the employee, such fees are properly 
taxed in fdl against tihe employer instead of being 
apportioned one half to each party.e^ Where a 
minor claimant is brought in at the suggestion of 
defendant, the court may allow fees to the guardian 
ad litem appointed to represent him within the limi¬ 
tation fixed for attome/s fees.®® The state insur- 
ance fund is liable for costs in a proceeding for 
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compensation the same as any private insurance 
company.®® 

In suit to determino ^proper heneficiaries the cost 
of litigation should be charged against the bene- 
ficiaries where the compensation insurer at all times 
conceded liability to su(i persons as the court should 
determine were the proper beneficiaries.®^ 

b. Fees of Expert Witnesses 

The varfous compensation acts generally make pro- 
vlslon for the taxlng as costs of the fees of expert wit¬ 
nesses. 

Under some compensation acts the fees of expert 
witnesses are taxed as a part of the costs of suit,®® 
the amount thereof being left to the discretion of 
the court.®® The fees of each expert witness should 


Mass.—Case, 190 N.B. 843, 286 
Haas. 469. 

ez. Lia.—^Mays v. Allison & l^niT- 
ston Supply Co., 6 La.App. 686. 
Mass.—Inysaghfs Case, 120 N.B.2d 
396. 331 Masa. 451. 

SulD.—Millagre v. Canton Twp., 88 N. 

W.2d 766, 73 S.D. 26. 

68. Tenn.—Oxnan v. Delius, 36 S.W. 
2d 570, 162 Tenn. 192. 

64. lowa.—Fischer v. W. F. Priebe 
& Co., 160 N.W, 48, 178 lowa 612. 

65. Ala.—Woodward Iron Co. v. 
Bradtord, 90 So. 803, 206 Ala. 447. 

68. Idaho.—^Brady v. Place, 243 P. 
664, 41 Idaho 747. 

67. Tenn.—Winfleld v, CarglU, Inc., 
264 aw.2d 584, 196 Tenn. 133. 

68. U.S.—Goebel v. Rallway Exp. 
Agrency, D.C.La., 93 F.Supp. 66. 

La.—^Hebert v. Hartford Acc, & 
Indem. Co., App., 88 So.2d 243— 
Arbo V. Maryland Cas. Co., App., 
29 So.2d 380—^Brown v. Furr, App., 
19 So.2d 283—EUrby v. Termlnal 
Paper Bas Co., App., 6 So.2d 662. 
Wash.—Cady v, Department of La¬ 
bor and Industries, 162 P.2d 813, 
23 Wash.2d 861. 

71 C.J. p 1406 note 70. 

No proviBlon thsrefor 
There is no provision in the work- 
men's compensation act as amended 
to authorize, as part of the cost, 
payment of a fee for an expert medi- 
cal witness. 

R.L—/Trotta v. General Elee. Co., 
Wiringr Devlce Divislon, 134 A.2d 
177—^Lambert v. First Nat Stores, 
Inc., 131 A.2d 811. 

Noaxesldent witness 
Physlcian, not shown to reside In 
state, is net entitled to allowance for 
appearance and testimony as wit¬ 
ness for claimant in worhman^s com¬ 
pensation proceedlngr. 

N.J.—Grogan v. Granger, 2 A.2d 884, 
16 N.J.Mi8C. 633. 


Ntunber of ezperts 
Court’a ruling, allowlng each party 
to workmen's compensation suit ex¬ 
pert witness fees for only two med¬ 
ica! experts, was erroneous, parties 
being entitled to allowance of such 
fees for each medical expert testi- 
fying. 

La.—^Harrls v. Southern Carbon Co., 
App., 162 So. 430. 

Services oonsldered 
Services rendered by physlcian, 
who was expert witness for compen¬ 
sation claimant In assisting and ad- 
vising wlth claimant’8 attorney while 
other physician’s deposition was be¬ 
ing taken in defendants’ behalf could 
not be considered in taxing physl- 
cian’s fees against defendants as 
costa. 

La.—Stleifel v, Yalentine Sugars, 
App., 185 So. 101. 

The tzial Jadge is entitled to flx 
fees of expert witnesses summoned 
by the claimant in compensation 
proceedlngs. 

La.—^Johnson v. Hillyer, Deutsch, 
Bdwards, Inc., App., 185 So. 662, 
rehearlng denied 186 So. 366. 

69. La.—Davis v. Reynolds, App., 96 
So.2d 368—^Thompson v. Leach & 
McClaln, App., 11 So.2d 109, re- 
hearing denied 11 So.2d 925—^Rich- 
ardson v. Southern Eraft Corp., 
App., 5 So.2d 24. 

71 C.J. p 1407 note 71. 

Disallowaaoes heid proper 

(1) Disallowance of a claim for 
amount allegedly charged by pho- 
tographer for taking pictures of 
plalntUTa Injured shoulder and re- 
fusal to grant expert fee to photog- 
rapher on ground that such charges 
were not a legitimate item of oosts 
was proper. 

La.—Morgan v. American Bltumuls 
Co., App., 39 So.2d 139. afflrmed 47 
So.2d 739, 217 La. 968. 

(2> Compensation for studylng 
dime by physlcian to quallfy him- 
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self as an expert able to subatantlate 
his flndings In court when called to 
testify on behalf of workmen's com¬ 
pensation claimant regarding his 
flndings on examinatlon of claimant 
was not chargeable to employer and 
his insurance carrier as part of ex¬ 
pert witness’ fee. 

La.—^Laird v. Floumoy, App., li So. 
2d 84. 

Fees held reaaonable or adegnate 
X7.S.—Woods V, Loffland Bros. Co., 
D.C.La., 29 F.Supp. 990. 

La.—^Eldridge v. Federal Compress 
& Warehouse Co., App., 24 So.2d 
492—Yalentine v. Southern Ad- 
vance Bag & Paper Co., App., 20 
So.2d 814—Lee v, International 
Paper Co., App., 16 So.2d 679— 
Laird v. Floumoy, App., 11 So.2d 
84—Klrby v. Termlnal Paper Bag 
Co., App., 6 So.2d 662—Bngllsh v. 
Kellogg Lumber Co., App., 200 So. 
167—Digglns v. Salley Eliis, 
App., 199 So. 442—^Law v. 

City Bridge Co., App., 199 So. 156— 
Champagne v. Dnlty Industrial 
Life Ins. Co., App., 161 So. 62, re- 
hearing denied 161 So. 788. 

N.J.—Owens v. Bennett AJir Service, 
46 A.2d 320, 133 N.J.Law 640, af- 
lirmed 61 A.2d 111, 186 N.J.Law 
467—^Mazzarella v. Compo-Slte, 
Inc., 26 A.2d 276, 20 N.JJdisc. 182, 
afflrmed 46 A.2d 488, 183 N.J.Law 
690, afflrmed 48 A.2d 917. 134 N.J. 
Law 616—^Bobertz v. Hlllslde Tp., 
14 A.2d 496, 18 N.J.MIsc. 399, af¬ 
flrmed 16 A.2d 796, 126 N.XLaw 
821, afflrmed 19 A.2d 801, 126 N.J. 
Law 416. 

Fees held laade 4 ,iiate 

La.—^Rosenguist v. New Amsterdam 
Cas. Co.. App., 78 So.2d 226—Stlef- 
fel V. Yalentine Sugars, App., 186 
So. 101. 

i 

Fees laM exoessive 

La.—CaiTington v. Consolidated Un- 
'derwriters, App., 80 So.2d 427, 
Judgmeot amended on other 
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be fixed, instead of providing a total fee for ali ex- 
pert witnesses testif 3 dngJ® The fact that most of 
the testimony of the expert was rtded out on objec- 
tions does not mitigate against his right to a fee as 
an expertJi In a proper case the fees of expert 
witnesses may be apportioned.'^^ 

A statute authorizing the payment of the fees of 
medical and other witnesses on appeal from an or- 
der of the board does not authorize the pa 3 anent as 
costs of fees of expert medical witnesses beyond the 
ordinary fees authorized by statute for witnesses 
generallyJ* Fees for expert witnesses will not be 
allowed where it does not appear that it was neces- 
sary to call themJ^ A physician testifpng to facts 
which were within his own personal knowledge as 
daimanfs attending physician is not entitled to a 
fee as an expert witnessJ^ 

Under a compensation act which provides that 
the fees of expert witnesses shall be reasonable and 
are not to be allowed unless fixed in the judgment, 
the proper time to tax as costs such fees is while 
the case is being tried on its merits and not after 
final judgment.^® It is too late, after the case has 
been appealed, for the employer to object to a rea¬ 
sonable bili of costs to cover the fees of expert wit- 
nesses.77 The status of doctors testifying as ex¬ 


pert witnesses for the employee is not affected in so 
far as their right to fees as experts by the fact that 
the trial court did not appoint them, but instead they 
were summoned by the employee,^» A provision in 
the compensation act that the fees of medical wit¬ 
nesses shall be reasonable and are not to be allowed 
unless fixed in the judgment relates to court pro- 
cedure and applies to actions tried after its passage 
although the cause of action arose prior thereto.^® 

An attomey representing the claimant has been 
held not entitled to recover from him a fee ad- 
vanced to an expert witness testif 3 ring for the claim¬ 
ant without having submitted such claim to the em¬ 
ployer or Insurance carrier for payment®® 

§ 824. —- On Appeal 

Costs on appeal are taxable oniy wTien authorized 
by statute. 

In a compensation case there is no authority on 
appeal to tax the costs against a party in the ab- 
sence of some statutory provision conferring such 
authority,®! and a statute authorizing costs before 
the commission or board will not authorize such 
costs on appeal.®^ However, some statutory provi¬ 
sion is generally made therefor.®® A provision au¬ 
thorizing costs only in a case where the employer 


grounds 89 So.2d 899, 230 Ita^ 939 
—Jones V. International Paper Co., 
i^p., 11 So.2d 655—^Rhone v. 

Southern Kraft Corp., App., 189 So. 
825—Crouchet y. Georgre H. Leid- 
enheimer Baklng Co., App., 184 So. 
606—^Bell V. Bmployers* LiablUty 
Assur. Corporation, App., 152 So. 
766, rehearing refused 168 So. 334. 

70. Ija.—Hlbbard v. Blane, App., 183 
So. 89. 

71. La.—Dlgglns v. Salley & Bllls, 
App., 199 So. 442. 

72. N.J.—^Pacifico V. Carpenter 

Steel Co., 46 A.2d 881, 134 N,J. 
Law 149, afflrmed 50 A.2d 894, 135 
NJ-.Law 204. 

73- Wash.—^Nelson v. Industrlal In¬ 
surance Department, 176 P. 15, 104 
Wash. 204. 

74. Da.—^Rlcks V. Crowell & Spen- 
cer Lumber Co., App., 189 So. 466. 

75. La.—^Rosenqulst v. New Amster- 
dam Cas. Co., App., 78 So.2d 225 
—Morgan v. American Bitumuls 
Co., App., 89 So.2d 139, afflrmed 47 
So.2d 789, 217 Da. 968. 

70. Da.—Jelferson v. Daurl N. Truck 
Dlnes, 187 So. 44, 192 Da. 29. 

Carrington v. Consolidated Un- 
derwriters, App., 80 So.2d 427, 
judgment amended on other 
grounds '89 So.2d 899, 230 Da. 939 
—Yalentine v. Southern Advance 
Bag 8b Paper Co., App., 20 So.2d 
814—Jackson v. W. Horaoe Wil¬ 


liams Co., App., 12 So.2d 22—John¬ 
son V. Hillyer, Deutsch, Bdwards 
Inc., App., 185 So. 652, rehearlng 
denied 186 So. 365. 

71 C.J. p 1407 note 78. 

Bule to Show oause 

(1) In compensation suit, trial 
court did not err in fizing fees of 
medical witnesses without a rule to 
Show cause having been flrst flled 
and tried. 

D€u—H ester v. Tremont Dumber Co., 
App., 15 So.2d 94. 

(2) In an earlier decision it was 
held that, in compensation proceed- 
ing, court could not flx the amount 
of expert witnesses’ fees except up- 
on rule to show cause. 

Da.—^Dong v. Douisiana Highway 
Commission, App., 2 So.2d 683. 

77- Da.—Walker v. White Woods 
Product Co., 4 Da.App. 403. 

78. Da.—^Wrlght v. Fuller Const. 
Co., App., 145 So. 800. 

79. Da.—^De Seur v. Rumbaugh, 6 
Da.App. 687. 

80. Okl.—Corbin v. Wllklnson, 52 P. 
2d 45, 176 Okl. 247. 

81. IlL—^J. B. Crowder Seed Co. v. 
Industrlal Commission, 179 N.B. 
518, 847 IlL 86. 

.71 C.J. p 1407 note 77. 

Booket fee 

(1) Act providing that no flllng 
fe^ ^shall be chaTged \>y clerk of 

13S 


any court for any Service requlred 
by act relating to compensation 
clalms was held to amend and modlfy 
prior act providing that, at time of 
flling of transcript, original suit, or 
proceeding in supreme court, there 
shall be paid to clerk twenty dol- 
lars as docket fee, in so far as such 
act applied to compensation cases. 
Neb.—Scott V. Dohrse, 266 N.W. 709, 
130 Neb. 847. 

(2) Provision of compensation act 
that no filing fees shall be charged 
by the clerk of any court for any 
Service requlred by the act does not 
relleve parties in a compensation 
proceeding from payment of all costs, 
nor does it relleve appellants from 
the requlrements of statute regard- 
Ing cost bond or cash deposlt on 
appeal, but merely relieves parties 
from pasnnent of filing fees. 

Neb.—Hof&nan v. State, 8 N.W.2d 
200, 142 Neb. 821. 

82. Yt.—^Kelly v. Hoosac Dumber 
Co., 118 A. 620, 96 Vt 168. 

83, Yt.—^Eelly y. Hoosac Dumber 
Co., supra. 

71 C.J. p 1407 note 79. 

Items allowed 

Bmployee, who did not bring work- 
men's compensation proceeding to 
the supreme judlcial court, waa eh- 
titled to allowance of reasonable 
costs of' attoimey^S' fees, briefs,* idfid ; 
othes heeessasy CEXpenses fer tha^ap- 
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does not institute proceedings for review and re- 
fuses to pay the compensation awarded does not in¬ 
clude any costs sustained by the employee in having 
the award reviewed in the Circuit court or in the 
supreme court.^* 


Ordinarily costs may be taxed in favor of the pre- 
vailing party and against the unsuccessful one.85 
However, the appellate court can exercise its dis- 
cretion in the matter.s® It may award costs against 
one partially successful on the appealjS^ may 


peal, but he was not entltled to costs 
In superior court. 

Mass.—^Peters' Case, 118 IT.E.2d 75, 
331 Mass. 188. 

Statute not applloable 
N.C.—^Llles V. Faulkner Neon & 
Elee. Co., 94 S.E.2<!1 790, 244 N.C. 
653. 

S4. lU.—^Board of Education of High 
School Dist. No. 602 of Bureau 
County V. Industrlal Commisslon, 
140 N.B. 39, 308 IlL 445. 

85. Idaho.—Stoddard v. Mason's 
Blue Link Stores, 45 P.2d 697, 65 
Idalio 609. 

Lia.—Grifflth v. Wy&tt Lumber Co., 
App., 193 So. 267, followed In John¬ 
son V. Wyatt Lumber Co., 193 So. 
258—^Thomton v. Haynesville Lum- 
ber Co., App., 165 So. 784, amend- 
ed on other grounds 167 So. 279. 
Mass.—^Luczek^s Case, 141 N.E.2d 526 
—^Franklin‘s Case, 129 N.E.2d 906, 
333 Mass. 236—^Lysaghfs Case, 120 
N.E.2d 396, 331 Mass. 451—Wolosh- 
chuck's Case, 88 N.E.2d 640, 326 
Mass. 10—^McSweeney*s Case, 63 N. 
E.2d 353, 818 Mass. 620. 

Mioh.—^De Witt v. Qrand Bapids 
Puel Co., 77 N,W.2d 759, 346 Mlch. 
209—^Bo*wles v. James Lumber Co., 
.76 N.W.2d 822, 345 Mich, 292— 
Morgan v. Lloyds Bullders, Inc., 73 
N.W.2d 880, 344 Mich. 624—Alex¬ 
ander V. Covel Mfg. Co., 67 N.W. 
2d 324, 336 Mich. 140—^May v. A. 
BL Powell Lumber Co., 56 N.W.2d 

• 242, 835 Mich. 420—McDonald v. 

‘ Kelly Coal Co., 66 N.W.2d 861, 336 
. Mich. 826—^Pieczynskl v. Bruns- 
. wick, Balke, Collender Co., 55 N. 

W.2d 841, 386 Mich. SOS^Boman 
V. Delta Broadeasting Co., 66 N.W. 

; 2d 147, 384 Mich. 669—Wieland v. 
Dow Chemical Co., 64 N.W.2d 708, 
834 Mich. 427—Amold v. Ogle 
Const. Co.. 53 N.W.2d 666, 333 
Mich. 652—NighUinger v. Giant 
Super Market, 53 N.W.2d 602, 334 
Mich. 90—Sorensen v. Grand Rap- 
ids Metalcraft, Divislon of F. Lb 
Jacobs Co., 63 N.W.2d 690, 383 
Mich. 709—^Danford v, Contract 
Purchase Corp., 53 N.W.2d 377, 333 
Mich. .559—^Rantls v. Miohicago 
Motor Exp., 62 N.W.2d 602, 833 
litich. 73—^Harris v. Checker Cab 
Mfg. Corp., 62 N.W.2d 699, 383 
Mich. 66—^Tarnew v. Railway Exp. 
Agency. 60 N.W.2d 318, 881 Mioh. 
-.668<—Hammons V. Franzblau, 50 N. 
.W.2d 161, 831 Mich. 672—Lyons y.. 
V Bo»d//Motor Co., 48 N.W.2d 154, 
684—Tibbs v. Kalamazoo 
t JSraad Bdiindry Co., 47 N.W^ 703, 

• 310 Michi 484f^randner t. .M^arcL 


Funeral Horna 47 N.W.2d 658, 330 
Mich. 392—^Phillips v. Fitzhugh 
Motor Co., 46 N.W.2d 922, 380 Mich. 
183—^Alexander v. Ford Motor Co., 
46 N.W.2d 369, 329 Mich. 635— 
Kelly V. Dixie Fuel & Supply Co.. 
45 N.W.2d 866, 829 Mich. 466— 
Underwood v. National Motor Cast- 
ings Divislon, Campbell, Wyant & 
Cannon Foundry Co., 45 N.W.2d 
286, 329 Mich. 273. 

Mlnn.—Graf v. Montgomery Ward & 
Co.. 49 N.W.2d 797. 234 Mlnn. 486. 
Neb.—Elllott V. Gooch Feed Mill Co., 
23 N.W.2d 262, 147 Neb. 309. 

N.J.—Bobertz v. Hlllside Tp., 14 A.2d 
495. 18 N.J.Misc. 399, afflrmed 15 
A.2d 796, 126 N.J.Law 321, afflrmed 
19 A.2d 801, 126 N.J.Law 416— 
Marotta v. Fabi, 180 A. 645, 18 N. 
J.Mlsc. 690. 

N.Y,—^Moses v. Mrs. Dixon's Prod¬ 
ucts Co., 97 N.Y.S.2d 66, 277 App. 
Div. 820. 

Tenn.—Oden v. Foster & Creighton 
Co., 298 S.W.2d 711. j 

Tex.—ICT Ins. Co. v. Gunn, Civ. 
App., 294 S.W.2d 436, error refused 
no reversible error—Royal Indem. 
Co. V. Jones, Clv.App., 201 S.W.2d 
129, error refused no reversible er¬ 
ror—Texas Bmployers Ins. Ass’n 
V, Schwarz, Civ.App., 107 S.W.2d 
666, error dismissed. 

Wyo.—^In re Dragoni, 79 P.2d 466, 
63 Wyo. 143. 

71 C,J. p 1407 note 81. 

Effeot of tender of oompen8atlo]i 
An employee who was entitled to 
compensation under Judgment of 
commission of appeais would be re- 
quired to pay costs incurred in com¬ 
mission of appeais, where Insurance 
carrier who sued' out writ of error 
to commission of appeais, tendered 
the amount of compensation to 
which employee was entitled in the 
court of civil appeais and in the 
commission of appeais. 

Tex.—Safety Cas. Co. v. Long, 162 
S.W.2d 1192, 187 Tex. 209. 

Appeal hy selfJasnred employer I 
Where clty of New York as a self- 
insured employer appealed from an 
award of compensation and the 
award was afflrmed, costs were 
awarded to the workmen*s compen¬ 
sation board and to the claiinant t6' 
be dlvlded equally between them and 
with, disbursements to eaph. , 
N.Tv*r-Mogans v. City of New Yorii," 
Dept of Health, l6l N.YA2d 910, 
278 App.Div. 620. i ‘v, 

Ott preoaatio&axy appeal ._, ,t ^ ,. 

■W?wr#,i , claimapts 

who tq recover frp^, 

136 - 


‘either one or the other group of de- 
fendants, took a precautionary ap¬ 
peal from Judgment in favor of the 
clalmants as against one group of 
defendants in order to protect the 
rights of the claimants in the event 
that the supreme court should con¬ 
clude that group of defendants found 
liable under the workmen*s compen¬ 
sation act were In fact not liable, 
and Judgment was afflrmed, and ap¬ 
peal of claimants was dismissed, 
clalmants would be taxed with the 
costs of thelr brlef. 

N.C.—^Roth V. MeCord & DelUnger, 
62 S.B.2d 64, 232 N.C. 678. 

Aetion bronght In fozma panpeads 

(1) Where actlon for workmen's 
compensation was brought in forma 
pauperis, under order relleving plain- 
tiif of payment of costs and the giv- 
ing of bond, plalntlff would not be 
charged with costs on his unsuccess¬ 
ful appeal. 

La.—Driggers v. Coal Operators Cas. 
Co., App., 78 So.2d 602—Cormier v. 
^rt-Mun Furnace Ca, App., 9 So. 

(2) Where employee was unsuc¬ 
cessful on appeal, costs should be 
taxed under pauper’s oath by which 
employee prosecuted his appeal. 

Tenn.—Coker v. Armeo Dralnage & 

Metal Products Co., 236 aw.2d 
980, 192 Tenn. 10. 

88. Miss.—T. C. Fuller Plywood Ca 

V. Moffett, 96 So.2d 476. 

N.Y.—Wllson v. C. Dorfllnger & 
Sons, 113 N.B. 464, 218 N.Y. 784. 

87. La.—^Von Herr v. American Bm¬ 
ployers' Ins. Co., App., 187 So. 86. 
Mich.—^Hardiman v. General Motors 
Corp., 60 N.W.2d 872, 832 Mich. 
170. 

Tenn.—Willoughby v. Warstler & 
Bgly BaJeery, Inc., 298 S.W.2d 727. 
Tex.—Consolidated tJnderwriters v. 
Pruitt, Clv.App., 180 S.W.2d 461, er¬ 
ror refused—^Lloyds Guarantee As- 
surance v. Ryno, Civ.App., 177 S. 

W. 2d 307, error refused—United 
Bmployers Casualty Co. v, Barker, 
Civ.App., 148 S.W.2d 260. 

71 aj. p 1407 note 83. 

Wliere imooessfal party gttbstaatiaL 
ly Intarested 

Where compensation Insurer was 
sucoei^sful for the most part on its 
appeal but the insurer was substau- 
tisdly ,in^et?ted in the proper con- 
st^tion of the cpmpenimtion stat¬ 
uae ratker thau, the eniplpyee, the 
^urer ,waa r^ulrpd to paF the coat 
oa'^p«al. 

Tenn.—Bltojutaous , Cajfc ' Con>. y. 
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apportion the costs;^^ it may deny costs to either 
party on appeal,^® particularly where both parties 
are successful in part;^® where a judgment for de¬ 
fendant is reversed and remanded for retrial, the 
costs may be ordered to abide the event,^i or as- 
sessed against the employer and his insurer, where 
the award was made for a combination of injuries 
treated as a single injury, but remand is necessary 
to determine the extent of compensation for partial 
permanent loss of use of a member;^2 qj- where an 
appeal by the employer and his insurer was not 
necessary to obtain correction of a judgment grant- 
ing compensation, the costs of the appeal will be 
taxed against the employer and his insurer.^^ 

A statute providing that, if insurer appeals to a 
reviewing board from an award of compensation 
and the board by its decision orders insurer to make 
or to continue payments to the injured employee, 


the cost to the injured employee of such review 
shall be determined by the board and shall be paid 
by insurer, applies to appeals by insurer alone and 
has nothing to do with appeals by the employee.®^ 
It relates solely to the cost to the employee of the 
review.*® In its largest extent it can comprehend 
only disbursements reasonably made and actually 
required,*® and although the reviewing board does 
not constitute a court, but only an administrative 
tribunal, yet the word ^'cost,** as used in such stat¬ 
ute, bears a close analogy to the ''costs'' as used in 
ordinary proceedings in the couiTts,**^ and the stat¬ 
ute affords something in the nature of court costs 
as reimbursement for actual expenses incurred by 
the employee and not as a penalty on insurer for 
seeking review of the decision awarding compensa¬ 
tion to the employee.** 

Under such a statute, insurer is liable to pay costs 


aa Ala.—Western Union Telegrraph 
Co. V. Georae, 194 So. 188, 289 Ala. 
80. 

Tex.—^Texas Emp. Ins. Ass*n v. Hod- 
nett, Civ.App.. 216 S.W.2d 801, re- 
fused no reverslble error—South¬ 
ern Underwriters v. Waddell, Civ. 
App., 144 S.W.2d 687—^Federal Un¬ 
derwriters Exchange v. Slmpson, 
CivA.pp.. 187 S.W.2d 182. 

Fartlal saooess 

Where, on cross appeals to Circuit 
court from commlsslon awaxd, clalm- 
ant prevailed on contentlon that he 
was entltled to penalty but did not 
prevall on his contentlon that entire 
award was to be adjudged due and 
payable, it was proper for Circuit 
Judse, under sreneral costs statute» 
to apportion costs between parties 
eQuaJly. 

Miss.—^T. C. Fuller Plywood Co, v. 
Moffett, 95 So. 2 d 476. 

8 d. Mich.—Adkins v. Bives Platlng 
Corp., 61 N.W.2d 117, 388 Mich. 265 
—Velle V, Ingham County Boad 
Commlsslon, 290 N.W. 812, <292 
Mlch, 320. 

Minn.—Whallng v. Itasca County, 260 
N.W. 299, 194 Minn. 802. 

71 C.J. p 1407 note 84. 

Wliere no bzlef liled 

( 1 ) Bven though award of work- 
men's com^eusation commlsslon was 
aihrmed, Injured employee who did 
not file a brlef was not awarded 
costs. 

Mich.—Ide V. Scott DrUllng, Inc., 67 
N.W:2d m 841 Mich. X64. . • 

( 2 ) Where compensatloh ' 

was afflrmed on appeal by' knployer 
apd employer*ja Insurer, and ^clalzn^r 
apt,ha4|[led no brlef, pb costs w.ould" 
be awiiiraedl^ 

Mich.—^Bovee ▼. Kobert Gage Coal 
56, 87^^ 882. Mi<^. 25J.'. 

( 1 ) Wheire compensatlon^^^a^ ^to. 


flling clerk In office of secretary of 
state, who sustalned injuries when 
she slipped and feli on wet waxed 
floor of elevator in capitol building, 
was reversed on appeal, no costs 
would be awarded since a publlc 
questlon was Involved. 

Mich.—Campbell v. Secretary of 
State, 56 N.W.2d 84, 835 Mich. 287. 

(2) A workmen*s compensation 
case concerning determlnatlon of 
amount payable for occupatlonal dis- 
ease suiXered by ^ployee whose to- 
tal dlsabllity occurred in elghteenth 
calendar month after effective date 
of the occupatlonal dlsease statute, 
and whose death occurred in thirty- 
third calendar month after passage 
of the statute, Involved a publlc 
questlon and no costs were allowed 
by supreme court 

Mich.—^Rueter v. Rlnshed Mason Co., 

6 N.W.2d 887, 808 Mich. 550. 

(3) Where appeal from award of 
the department of labor and Indus- 
try under the occupatlonal dlsease 
statute Involved a construotlon ox I 
the statute, court reverslng the 
award would not grant costs. 

Mich.—^Ruffertshafer v, Robert Gage j 
Coal Co., 289 N.W. 161, 291 Mich. 
254. I 

Use of state prope^ 

Workzhen^s compensation proceed- | 
Ing involving questlon whether pub- 
lio Service commissionei^s death, 
whlch occurred whlle commlssloner 
was drlvlng'‘state vehicle from Lan- 
slng, where conxmisslon office was lo- 
cfLted, to Niles, commlssloner 

liVed, arosb but bf and in 'course of 
enipioyt&ent involved use of ktatb 
property so that costs vrould not be 
iallowed. ^ 

:^dIch:i^Wltfte 61 N,W. 2 d Zi/ 

' 282.i' ' ' n .. 

geodyeai^ Tlret 
i ^ B\*ber Ca. 85 'N.Wv^. A65, .828' 

■m 


Mich. 261—Webber v. Steiger Lum- 
ber Co., 84 N.W.2d 616, 822 Mich, 
676—^Talbert v. Owen-Ames-Kimbel 
Co., 9 N.W.2d 672, 805 Mich. 846— 
Moninger v. Germania Bldg. & 
Loan Ass^n, 9 N.W.2d 55D, 305 
Mich. 303. 

N.J.—^McGhee v. Raritan Copper 
Works, 44 A.2d 888, 133 N.J.Iiaw 
876—^Bardos v. American Smelting 
& Reflning Co., 89 A2d 509, 182 N.J. 
Law 579, afflrmed 42 A.2d 271, 138 
N.J.Law 39. 

71 C.J. p 1407 note 85. 

91. N.J.— West Jersey Trust Co. ▼. 
Philadelphia, etc., R. Co.. 95 A, 758, 
88 N.J.Law 102, reversed on other 
grounds 101 A. 1055, 90 N.J.Iiaw 
730. 

92. Tenn.—Southern Mfg. Co. v. 
Wade, 219 S.W.2d 901, 188 Tenn. 
898. 

93. U.S.—Globe Const. Co. T. Brew- 
er, C.A.La., 197 F.2d 707. 

Tex.—General Ins. Corp. v. Handy, 
Civ.App., 267 S.W.2d 622, refused 
no reverslble error. 

94. Mass.—Ahmed*s Case, 179 N.11 
684, 278 Mass. 180, 79 A.L.R. 669, 
followed in Butler’s Case, 179 N.S1. 
690, 278 Mass. 218. 

95. Mass.—^Aiimed*s Case» 179 N.X1 
684, 278 Mass. 180, 79 AJjJR.. 669, 
followed in Butler’s Case, 179 NJB3. 
690, 278 Mass. 218. 

96. Mass.—Ahmed'a Case, 179 N.Sb 
684, 278 Mass. 180, 79 A.1^:^ 
followed in Rutler'8 Case, I 79 NJBI. 
690, 278 Mass. 218. 

97. Mass.—tAhmed^s Caae^. jtf9, Njp 
684.‘278 Mass. 18(V 7^ 
foUowed in Butler^s CasA 
69a,li'78^Maw; 

9&. ,.M49s.-^Ahnned’Sj Clamat 
:684,. 278 Ma^s. 
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in the event that it prosecutes its claim for review 
and the employee is allowed to recover some com- 
pensation even though reduced in amount as a re¬ 
suit of the review.®^ Of course, if on appeal to the 
court by insurer it should be decided finally that the 
employee was not entitled to recover compensation, 
a detennination of costs to be paid by insurer made 
by the reviewing board would fall.i In general it is 
obligatory on the reviewing board to act with ref- 
erence to the costs if on review the employee is to 
receive any compensation.® 

A compensation claimant who loses an appeal will 
not be taxed for unnecessary costs incurred in trans- 
mitting the record to the appellate court.® A pro- 
vision of the workmen's compensation law Aat, 
where the commission or a court determines that a 
proceeding under such law has not been brought on 
reasonable grotmds, such court or commission shall 
assess the whole cost of the proceeding on the party 
who has so brought it is mandatory,^ and requires 
the court of appeals to award costs against the 
party to an appeal under the act whenever such 
court determines that the proceeding has not been 
brought on reasonable grounds.6 Such a statute, 
however, does not supersede all other provisions for 
the award of costs so as to prevent the taxation of 
ordinary costs in cases where there is no element of 
unreasonableness.® 

In some jurisdictions, in the exercise of the 
courfs discretion, costs will not be awarded against 
an unsuccessful claimant personally, but will be 


charged against the state industrial commission 
which virtually represents such claimant through 
the attomey general.^ On appeal an affidavit of 
inability to pay costs by a claimant of compensation 
need not include parties erroneously joined in the 
action.® 

Objections on appeal to costs and expenses in¬ 
curred in the prosecution of a claim for compensa¬ 
tion may be too late.® 

Liability of attorney. An attomey entitled to re¬ 
ceive for his fee a percentage of the compensation 
awarded is not liable for any portion of the costs on 
an appeal from the award.^® 

Liability of intervener. An intervener who, on 
the trial, recovered against both parties is liable for 
the costs on appeal when the judgment is reversed.ii 

Cost of transcripL Under some compensation 
acts transcripts in appeals must be fumished to the 
employer or employee without cost,i® and under a 
statute prohibiting the taxation of costs in favor of 
either party on an appeal in a workmen’s compensa¬ 
tion case the expense of printing the testimony can- 
not be taxed against claimant on appeal.^® On an 
employer^s appeal, where he has prepared and filed 
a transcript as required hy statute, a successful 
claimant is not entitled to costs of the transcriptio 
Where no transcript is made, but in lieu thereof 
the original record of the board is filed in the Cir¬ 
cuit court and transmitted with the record on ap¬ 
peal, the clerk of the Circuit court is not entitled to a 


99. Mass.—Ahmed’s Case, 179 N.B. 
684, 278 Mass. 180, 79 A.L.R. 669, 
followed in Butlex^s Case, 179 N,EI. 
690, 278 Mass. 218. 

1 . Mass.—Ahmed^s Case, 179 N.B. 
684, 278 Mass. 180, 79 A.i:i.R. 669, 
followed in Bntler^s Case, 179 N.B. 
690, 278 Mass. 218. 

2 . Mass.—^Aluned^s Case, 179 

684, 278 Mass. 180, 79 A.L..R. 669, 
followed in Butlei^s Case, 179 N.E. 
690, 278 Mass. 218. 

8 . Ga.—^U. S. Pidelity & Guaranty 
Co. V. Hairston, 139 S.B. 686, 37 Ga. 
APP. 234. 

4.' N.T.—Wilson v. C. Dorflingrer & 
Sons, 113 N.B. 464, 218 N.Y. 784. 

Vt—^Kelly V. Hoosac Lumber Co., 
‘U8 A. 520, 96 Vt. 163. 

71 C.J. p 1408 note 96. 

6 . N.T.—•Wilson v. C. Dorflinger & 
Sons, 113 N.E. 464, 218 N.Y. 784. 

71 C.J. p 1408 note 97. 

Ajppeftl held not proseonted wlthont 
reasonable gronnds 
Mass.—^Perron’s Case, 88 N.B.2d 687, 

• 326 Mass. 6^-Caocanko's Case^ 66 
K.E.2d 614, 816 Mass. 368—El- 

jOridge^s Case, 33 'N.K^2d 566, 810 


Mass. 830—Sanborn’s Case, 21 N.B. 
2d 248, 303 Mass. 226—Akins* Case, 
20 N.E.2d 463, 802 Mass. 662— 
Rich*s Case, 17 NJE3.2d 903, 301 
Mass. 546—^Magnskas' Case, 9 N.E. 
2d 380, 298 Mass. 80—Sylvla’s Case, 
9 N.B.2d 412, 298 Mass. 27—Far- 
ren's Case, 196 N.E. 738, 290 Mass. 
452—RoyaVs Case, 190 N.B. 841, 
286 Mass. 374. 

71 a J. p 1408 note 97 ta]. 

Ezistenoe of reasonable gronnd 
In compensation proceeding, where- 
in claimant recovered Judgrment 
against state insurance fund for 
death of employee who shot and Icill- 
ed hlmself after his mind was af- 
fected by injuries sulCered in course 
of his employment, counsel for state 
in interest of his Client exerclsed 
sound professional Judgment in pros- 
ecuting appeeU, in view of novel aues- 
tion presenteA and appellee could 
not have costs, including a reason¬ 
able attorney*s fee and damages, tax¬ 
ed against appellant. 

Ohio.—Bumett v. Industrial Commis¬ 
sion, 98 N.B.2d 41, 87 Ohio App. 
441. 

6 - N.Y.—^In re Petrie, 113 N.B. 466, I 
218 N.Y. 730. • I 
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|7. N.Y.—Wilson v. C. Dorflinger & 
I Sons, 113 N.B. 454, 218 N.Y. 734. 

8 - Tex.—^Fidelity Union Casualty 
Co. V. Dapperman, CivApp., 63 S. 
W.2d 846. 

71 C.J. p 1408 note 1. 

9. La.—Slngleton v. Wyatt Lumber 
Co., 6 La.App. 627. 

71 C.J. p 1237 note 31. 

10 . Tex.—^Texas Bmployers Ins. 
Ass'n v. Johnson, CivApp., 101 S. 
W.2d 400. 

71 C.J. p 1408 note 2. 

11 . Tex.—Norwlch Union Indemnity 
Co. V. Wilson, CivApp., 17 S.W.2d 
68 . 

71 C.J. p 1408 note 8. 

18. Wyo.—^In re Winbome^ 244 P. 

186, 34 Wyo. 849. 

71 C.J. p 1409 note 4. 

13. Conn.—Taylor v. St PauPs Unl- 
versallst Church, 147 A 671, 109 
Conn. 787. 

14. N.J,—^Trenton MCalleable Iron 
Co. V. Faley, 181 A, 149, 116 N.J. 
Law 679.' 
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fee for transmitting the transcript, since none has 
been made.^s 

Printing costs may be allowed to the extent that 
they are reasonable.i® 

Damages or penalties on appecd. In jurisdictions 
authorizing the imposition of damages or a penalty 
on a party appealing or suing out a writ of error 
in case such appeal or writ of error is frivolous or 
sued out for the purpose of delay,!^ such damages 
or penalty will not be assessed where the appeal 
was not frivolous or taken for delay;i^ and damag¬ 
es cannot be allowed for frivolous appeal where 
defendant does not stay the execution of the judg- 
ment by giving a suspensive appeal bond.^® The 
appeal will not be considered frivolous where emi¬ 
nent physidans disagreed in their diagnosis as to the 
probable duration of the disability.^® 

Any right to damages is governed wholly by the 
statute.2i Damages for delay will not be imposed 
where the employer and his insurer have, on appeal, 
succeeded in having the judgment awarding com- 
pensation corrected .22 vhiere there has been no 
definite or fixed sum awarded, damages and interest 
will not be allowed on affirmance.^^ Under a stat¬ 
ute so providing, where the employer appeals from 
an award of the full board, the proper statutory pen¬ 
alty may be awarded on affirmance of the award.^^ 


Necessify of appeal, Where, on successful ap¬ 
peal from the order of the commission, daimant is 
entitled to costs, he cannot recover costs where by 
negotiation he secures a cancellation of an order of 
the board terminating his compensation and a rc- 
instatement of his compensation.^^ 

§ 825. Expenses 

Expenses In compensation proceedings are allowable 
oniy when and to the extent authorized by statute. 

Except as authorized by statute, no allowance for 
expenses may be made in compensation cases.^^*^ 
The commission on awarding compensation may, in 
some jurisdictions, assess against the employer and 
his insurer the costs incurred by daimant in taking 
depositions-^*^ However, it has been held that an 
attorney may not proceed to incur expenses in at- 
tending the taking of a deposition and later obtain 
an order for allowance of the expenses.^S In ju¬ 
risdictions in which the compensation act requires 
the judge of the district court to investigate daims 
for compensation in such manner as he may deem 
necessary the judge may have the aid of assistants 
who are entitled to receive, as expenses of investi- 
gation, compensation for their Services.^® The 
necessity of emplopng such assistants is largely in 
the discretion of the judge,30 and the amount to be 
paid them should not exceed the reasonable value 


16. Ky.—Hlsrhland Co. ▼. Goben, 176 
S.W.2d 124. 295 Ky. 803. 

16. lowa.—Bocian v. Armour & Co., 
56 N.W,2d 900, 244 lowa 304, 

Faymant from «pedal ftud 
In workmen*s compensation pro- 
eeedins, record disclosed that there 
was no abuse of discretion in deny- 
Insr motion for certification under 
statute providing that if employee 
appeals to supreme judlclal court 
from decree of superior court the 
superior court may in its discretion 
certify that appeal raises a substan¬ 
tia! questlon of law in which event 
the expense of printing the records, 
papers, and briefs shall be paid from 
the special fund. 

Mass.—^Lavole's Case, 136 N.B1.2d 760, 
834 Mass. 408. 

17. Tex.—Federal Underwrlters Bx- 
change v. Smith, Civ.App., 145 S. 
W.2d 897. 

18. lia.~l>algle v. Great Am. Indem. 
Co., App., 70 So.2d 697—0’Connor 
V. American Automobile Ins. Co., 
App., 82 So.2d 624—^Richardson v. 
'American Bmp. Ins. Co., App', 81 
So.2d 527, rehearing refused 82 So. 
2d -108—Henry v. Higgina Indus¬ 
tries, App-» 24 So.2d 402 —Jaetson 
V. Kellogg Lumber Co., App., 14 So. 
2d 811—Franz v, Sun Indemnity 


Co. of New York, App., 7 So,2d 686 
—^Boykin v. We Hope Gas & Oll 
Co., App., 2 So.2d 528. 

Mo.—^Wigger v. Consumers Co-op. 

Ass*n, App., 801 S.W.2d 66. 

Mont.—0’Nell v. Industrial Accident 
Fund, 81 P.2d 688, 107 Mont. 176. 
N.M.—Wright v, Schultz, 281 P.2d 
987, 66 N.M. 261, 

N.T.—^Marina v. Demettrlades, 88 N. 

T,S,2d 704, 275 App.Div, 879. 

Tex.—^Texas Bmp. Ins. Ass^n v. 
Moore, Clv.App., 284 S.W.2d 176, 
error refused no reverslble error— 
Alamo Cas. Co. v. VasQuez, Civ. 
App., 261 S.W.2d 876—Traders & 
General Ins. Co. v. Durrette, Civ. 
App., 258 S,W.2d 846—Traders & 
General Ins. Co. v, Batson, Civ. 
App., 263 S.'W.2d 488, refused no 
reverslble error. 

19. La.—Simmonds v, Austin Oil 
Co., 2 LaApp. 635—^Eisel V. Caddo 
Transfer ds Warehouse Co., 2 La. 
App. 538. 

71 C.J. p 1409 note 7. 

20. La.—^Mlllion v. W. K. Henderson 
Iron Works & Supply Co., 2 La. 
App. 689. 

21. Miss.—^M. T. Keed Const Co. v. 
Martin, 68 So.^d 628, 216 Miss. 472. 

22. tX.S;-^lol?V Const Co. V. Btew- 
er, CJLLa., 197 F.2a 707. 
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23. Miss.—M. T. Keed Const. Co- 
V. Martin, 68 So.2d 628, 215 Mis^ 
472—J. & B. Mfg. Co. V, Cochran, 
62 So.2d 878, 216 Miss. 386—Mills 
V. Jones’ Bstate, 57 So.2d 496, 218 
Miss. 680. 

24w Ind.—Craddock Fumiture Corp. 
V. Nation, 54 N.B,2d 296, 116 Ind. 
App. 62, rehearing denied 66 N.B. 
2d 121, 116 Ind.App. 62—L. W. Dall- 
ey Const Co. v. Carpenter, 53 NJL 
2d 190, 114 IndJLpp. 522. 

25. Wash.—CloQuet v. Department 
bf Labor & Industries of Washing¬ 
ton, 268 P. 602, 148 Wash. 229. 

26. Colo.—^Maryland Cas, Co. v. In¬ 
dustrial Commission, 178 P.2d 426, 
116 Colo. 58. 

Mont—^Lunardello v. Kepublic Co€d 
Co., 58 P.2d 87, 101 Mont 94, 

Pa.—^Zboch V. National Brie Corp., 
Com.Pl., 26 Brie Co. 187. 

Wyo.—Ludlow V. Wortham Machln- 
ery Co., 267 P.2d 868, 71 Wyo. 881. 

27. Okl.—Sapulpa Keflning Co. r. 
Boggs, 287 P. 718, 148 Okl. 84. 

88. Ky,—Adkins v. International 
Harvester Co., 286 S.W.2d 528. • ^; 

29. Wyo.—^In re Hamsberger, 8 ,P. 
2d 80, 48 Wyo. 226. 

3Q. Wyo.—In re ^rai8i>erg8r,t‘'9ifc- 
pra. ; 

71 C.J. p 1409 note 18; - - ' 
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of the Services performed-^i However, the appoint- 
ment of an official investigator to whom every work- 
men*s compensation claim is automatically referred 
and who is paid fixed fees is not authorized.®^ 

Reasonable expenses may be allowed a success- 
ful party on appeal where iht statute so provides, 


but expenses may be disallowed where the claim 
therefor is not supported by proof^^ or where the 
award appealed from was not inadequate as 
claimed.5® 

Allowance of expenses to an attomey in addition 
to his fee has been denied.8« 


XX, PAYMENT OP COMPENSATION* AND ENFOBOEMENT OF AWAED 


A. PAYMENT 


§ 826. In General 

Compensation shouid be pald Vn the time and manner 
prescribed by the workmen’8 compensation act* 

Compensation shouid be paid in the time and 
manner prescribed by the workmen*s compensation 
act.^*^ In the absence of controversy, compensation 
shouid be paid immediately,^® without waiting for 
an award by the compensation board,^^ and where 
compensation has been paid an award shouid not 
be made for such period.^® Under some statutes, 
pa 3 nnents must be made within a stated time after 
the injury or claim unless a notice den 3 dng liability 
for compensation is filed.^i 


Payments called for by a compensation award 
are immediately due and payable>2 Pa3rments by 
the employer for drugs and medicines for the em- 
ployee constitute payments of compensation within 
the statute."*® A provision requiring the employee 
to give a receipt for the payment of compensation 
does not limit the employer to such a receipt to 
prove his payment of compensation.^^ 

Liability for injuries to state employees. A pro¬ 
vision of the workmen's compensation act for the 
payment of compensation awards for injuries to 
state employees out of the state contingent fund is 
not impliedly repealed by a special act requiring the 


81. Wyo.—re Hamsberger, su¬ 
pra. 

T1 aX p 1409 note 14. 

38. Wyo.—re Hamsbergrer, su¬ 
pra. 

83. Mass.—^Luczek’s Case, 141 N.B. 
‘ 2d 526—Billon^s Case^ 85 N.E.2d 

69, 844 Mass. 102. 

84. La.—^Morfiran y. American Bitu- 
inuls Co., App., 89 So.24 189, af- 

. prmed 47 3o.2d 789, 217 La. 968. 

88 . Me.—Chapman v. Hector X Cyr 
Co., 198 A. 786, 185 Me. 416. 

Sie. Mlss.-rCumbest MTCT. Co. t. 

Plukney, 84 So.2d 421, 225 Miss. 
^ 818. 

87- ni.— XtJowskl Y. Times Pub, 
Corp., 18 N.E.2d 754, 298 IlLApp. 
" 236, afflrmed 28 N.E.2d 708, 872 
111 . 811. 

2 £iixn.—^Bourdeaux y. Gllbert Motor 
i Co., 20' N.W.2d 893, 220 Mlnn. 588. 
Preipature paynent 
' An 'employer has no rlgrht, by vol- 
untarily anticipatlng his payments 
io his ^ployee, to shorten the peri- 
od of his liability. 

Ea.—Creightpn v. Continental Boli & 
Steel Foundry Co., 88 A.2d 837, 155 
Pa.Super. 166. 

88 . N.1;^—fWallensteln .y^, Hai^ord 
Recident & Indemnity Co., 84 A.2d 
•'^ 02 , 21N'.J.]iiri60.'S78. ' '' 

K.T.—Smlth T. <2ity ‘ii' ttexSterter, 

appeal denied t2T 17,T.S.2d 6S1.,286 

APpJMt. »44. jk: „}o,: ,. 


Self-insured city which dld not 
contest compensation claim by its 
employee was under obligation to 
pay compensation immediately, by 
whatever legal means of approprla- 
bion might haYe been required by its 
own law or general statutes. Stat¬ 
ute proYlding that where compensa¬ 
tion is awarded to an employee of a 
self-insured city, treasurer on pres- 
entatlon of award shall forthwlth 
begln payment of it does not excuse a 
self-insured munlcipality from obli¬ 
gation to pay compensation at onoe In 
absence of a controYersy. 

N.Y.—Smlth Y. City of Rochester, 
supra. 

39. N.T.—Smith y. City of Roches¬ 
ter, supra. 

Tex,—^Booth y. Texas Employers’ Ins. 
Ass’n, 123 S.W.2d 822, 182 Tex. 
237. 

40. Tex.—Texas Emp. Ins. Ass^n y. 
Mahlow, Civ.App.,^ 864 S.W.2d 161. 

41. Mlss.—Southern Englneering & 
Elee. Co. Y. Chester, 88 So.2d 811, 
226 Miiss. l'86, modifted on other 
groimds 84 So.2d 585, 226 Mlsa 
186. 

42. D.C.—Harris y. Brltton, 218 F. 
^.45, 95 tT.S.App.D.C. 82, 

Beisys in maklng payments jare 
not to be coimtenanced. 
I^a-r^-Gariington Y. Consolidated Uh* 
der^teSrs, App., 80 So.2d 427i "judg- 
amended o;a other grounds 89 
80.24 899, 280 ta. 939. 
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Exonse for delay 

(1) Failure of employer or Its com¬ 
pensation carrier, within fourteen 
days after date of employee’s de- 
mand, to pay sum awarded doctor by 
workmen’s compensation commisslon- 
er would not be excused by failure 
of doctor to present for payment 
compensation carrler*s draft in a 
lesser amount, in view of fact that 
employer or compensation carrier 
failed to pay dilference between the 
amount awarded and amount of the 
draft within the two-week perlod. 
Kan.—Owen y. Ready Made Build- 
Ings, Ina, 313 P.2d 267, 181 Kan. 
659. 

<2) Fact that, at time of heaiing 
before .worlanen’s compensation com- 
missloner, employer agreed to as¬ 
sume ail of employee'8 medical bilis 
would not afford legaJ^ excuse for 
failure of employer pr its, compensa¬ 
tion oajTler to make payment of un- 
pald compensation within time re- 
Quired by worlonen^s compensation 
a^t proYlsion requiring payment 
within two weeks after employee's 
wrltten demand on penalty that oth- 
erwise «mxployer would be llable to 
pay the entlre award. 

Eanj—Owen y. Ready Made Build- 
ings, Inc., supra. 

48. N.T.—Cook V. New Torte Cent 
R;, 69 N.T^S.2d 842, 279 AppJDlv. 
864^ afflrmedr 63 NJS.2d 872, 296 N. 
T. 5764 

44i IJ.8.—Atklnson-Jbnes Const. Co. 
V. iBtdndelhsox^ 85 F.Supp. 

148. , ■ ' ” 

' 1 i'* ■ - .1 t - , i . 
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treasurer to collect and deposit the income and rev- 
enue from designated state properties and make dis- 
bursements therefrom for carr 3 dng out its purpos- 
es.^® In a jurisdiction in which the state accident 
fund is not required to issue insurance policies to 
state departments insured by it because its liability 
for compensation for injuries to employees of de¬ 
partments of the government is not based on con- 
tract but is fixed by statute, a statute providing that 
medical expenses shall be paid by the state institu- 
tion in which the employee is serving at the time of 
his injury and that the premium or assessment re¬ 
quired to be paid to the state accident fund by the 
various state departments shall not cover medical 
and hospita! Services is not repealed by implication 
by a statute which provides what insurance policies 
covering employers who elect to become subject to 
the workmen*s compensation law shall contain.^® 

Liability for injuries to school teachers. Under a 
workmen^s compensation act which includes ali 
school districts within its provisions and requires 
them to compensate their employees in case of in- 
jury, but confers the option on them to contribute 
to the state insurance fund and insure the payment 
of compensation from that fund, or to pay the same 
direct to the injured employee, where a school dis- 
trict is not insured in the state insurance fund it 
must pay compensation awarded an injured school 
teacher from the ftmds raised by taxation for the 
support and maintenance of the schools.’*^ 

I 827. Liability of Several Employers of 
Employee 

Liability for the payment of a compensation 
award where the daimant had several employers is 
•discussed supra § 46. 

Examine Pocket Parts for later cases. 


§ 828. Liability of Successive Employers 
and Insurance Carriers 

Liability for pajrment of a compensation award 
as between successive employers and insurance car¬ 
riers is discussed supra §§ 46, 376. 

Examine Pocket Parts for later cases. 

§ 829. To Whom Pa3rment Made 

The compensation commission has contlnuous Jurls- 
dfctlon of the payment of an award, and may require that 
payments be made to one other than the person orlglnaliy 
designated to recalve them. 

The commission charged with the administration 
of the compensation statute has continuous juris¬ 
diction of the payments and can at any time when 
necessary or convenient require the employer or 
insurance carrier to make pa 3 unents to another than 
the one who was originally designated to receive 
them,^8 as by the substitution of a dependent pos- 
sessing a superior right in the place of the person to 
whom the payments were first ordered to be made.^® 
The board or commission should require the award 
to be applied for the benefit of those for whom it is 
intended,^® and should likewise protect those who 
are required to pay from assuming unnecessary 
risks.^^ Where a compensation judgment is paid 
to the clerk of the court in which it is rendered, 
the clerk in the absence of statutory inhibition may 
pay it out to the attomey of the claimant^^ Where 
compensation awards are made separately to a 
husband and a wife, the wife’s share should be paid 
directly to the wife and not to the husband as com- 
mtmity property.^^ The employer or insurance car¬ 
rier is not concerned with, and cannot object to, 
whom the payments are directed to be made, pro- 
vided always that they are protected in malf ing the 
payments.5* 

In case the daimant dies, compensation due him 
may be paid to his executor or administrator.^5 a. 


•4B, Me.—Harrlfl’ Caee, 12« A. 1««, 
124 Me. 6«. . 

71 CJ. p 1410 not^ 87. 

•46. Mich.—0'Meara v. Mlchigan De¬ 
partment of AgrricuUure, 196 N.W. 
418. 224 Mlcb. 666. 

•47. TTtah.—Woodcock v. Board of 
Education of Salt Lake aty, 187 
P. 181. 65 ,XJtaJi .458. 16 A.L.R. 181. 
•48. UtaJh.—Utah Puel Co. v, Indus- 
- trtel .Commlesion of TTtah, 284 P. 

697, 65 TJtah 106. 

:iffimiolpal employee 
''Where captAin In flre depajrtmjmt 
-of dty of under one miUion popula- 

•disabled in pexfonnanfeb'6f' dutles, 
•afid eaptaht' te<* aiwi!6re-1 


amount of sa^ur by clty but dty 
clalmed and recelved from work- 
men's compensation commission the 
oaptaln's weekiy compensation award 
as relmbursement, captain haviny 
accepted the bargain could have no 
claim in referenoe to such arrange- 
ment. 

N.Y,—'Birmingliam t. Mirrington, 128 
N.T.S.2d 7^, 264 Misc. 821. 

48. Ey.—^Johnson Hardy-Burling- 
hajd Mining Co„ 26^ S.W. 685, 205 
, Ky. 762. 

71 t412 not^. s'^. 

JSQm tcteh,—Tjtah Cb. y, Indus- 

.. tJtah, m i 

61- "TJtkh>s^*lTtah Gd’-y. Induit 

• TTtaE^ gupxa. 


52. Ala.—Hayes v. Waldrop. 108 So. 
883, 214 Ala. 534. 

71 C.J. p 1412 note 63. 

53. Tex.—^Federal Underwrlters Ex- 
change v. BuUard, Civ.App., 128 & 
W.2d 126. 

Waiver 

The right, If any, of husband to 
award of compensation in favor of 
wife for death of son on theory that 
award was communlty fund to whtch 
he was entitled as head of fam^y 
could be waiveid, . .^5 

Tex.—iPederal TJnd^vTdtora} # ^ S*- 

> ch^go % Bujlard, , 


54. ntahu—TTtah TueT^loo-^vC .BaAii»- 
tdal <;k»ninisslen & 

mi 66 TTtahim . - r 
5!^^^ ^r^osdeldC'^ 
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statute giving the employer the privilege of pa 3 dng 
compensation for death either to the personal rep- 
resentative of the deceased employee or to his 
beneficiaries may be availed of only by an employer 
who voluntarily pays the compensation,5® and an 
award in a contested proceeding may properly be 
made to the administrator.®^ 

Special provision may be made for the payment 
to a state official of a compensation award which 
cannot be paid to the nonresident entitled to it be- 
cause of war condi tions.®® 

Liens and claims against award, A compensa¬ 
tion award may be subjected to claims for support 
by the wife or children of the person to whom the 
award is made.®® Provision is sometimes made for 
a lien against the compensation award for payments 
or advances for the reasonable living expenses of 
the claimant or his dependents.®® Under some stat- 
utes, the imemployment compensation fund is en¬ 
titled to a lien against a workmen^s compensation 
award covering disability during a period for which 
unemployment benefits were paid to the claimant, 
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but unless such procedure is authorized by law the 
unemployment compensation fund is not to be re- 
imbursed out of the workmen’s compensation 
award.®® 

Head of family. Under some compensation acta 
it is proper for the commission to make the award of 
a death benefit to the head of a dependent family ta 
be used for the common support of all dependents,®®* 
and where the head of such a family dies during 
the period compensation is being paid the award may 
be modified so as to make the remaining payments. 
payable to the surviving dependents.®* Where the 
children of a deceased employee by a divorced wife 
were wholly dependent on him, and his second wife 
was also wholly dependent, it is competent for her 
to consent to a binding decree ordering payment of 
compensation to be divided between her and the 
children, although she was found entitled to the total 
compensation.®® 

Infant Payment of compensation to a minor 
ordinarily should be made to the minoras guardian,®®* 
but, particularly where the award is small, the boardji. 


Corp., 102 A.2d 404, 29 N.J.Super. 
272. 

66 . IlL—Peabody Coal Co. v. Indus- 
trlal Commission, 132 N.E. 438, 
299 111. 142—G. EL Hammond Co. 
V. Industrial Commission, 128 NJQ. 
884, 288 111. 262. 

67. IlL—^Peabody Coal Co. v. Indus¬ 
trial Commission, 132 N.E. 438, 
299 111. 142—G. H. Hammond Co. 
V. Industrial Commission, 123 N.E. 
384, 288 IlL 262. 

68. N.Y.—^Bocls V. ShefELeld Farms 
Co., 71 N.Y.S.2d 606, 272 App.Dlv. 
887^Bock r. SLeffield Farms Co„ 
60 N.Y.S.2d 805, 270 App.Dlv. 868 . 

69. Ariz.—^Industrial Commission v. 
Oden, 204 P.2d 849, 68 Ariz. 234. 

N.Y.—Hilmantel v. Hilmantel, 282 
N.Y.S. 918, 157 Mlsc. 649. 
VonzesideiLt dlvoroed father 
Where compensation award was 
rendered in favor of nonresident di¬ 
vorced father who was in arrears in 
payment of support money for minor 
children in eustody of mother, indus¬ 
trial commission could be ordered to 
pay amount of arrears and future 
installments for support dlrectly to 
mother out of award. 
j^iz .—^Industrial Commission v. Od¬ 
en, 204 P.2d 849, 68 Ariz. 234. 

66 . Cal.—Glass Contalners, Inc. v. 
Industrial Aoe. Commission, 264 P. 
2d 148, 121 C.A.2d 656—Safway 
Steel ScalCold Co. v. Industrial Ac¬ 
cident Commission, 130 P.2d 484, 
5&CJL2d 888 . 

61. Cal.—Garcia > v. Industrial Acc. 
Commission, 263 P:2d 8 , 41 C2d 689 
—CalifomlaTWestem States Iiife. 


Ins. Co. V. Industrial Acc. Commis¬ 
sion, 244 P. 2 d 912, 39 C.2d 104— 
Bryant v. Industrial Acc. Commis¬ 
sion, 231 P.2d 82. 87 C.2d 215. 

Settleineiit of daim 
Amount payable under agreement 
compromisin? claim for workmen’s 
compensation entered Into between 
employee and employer's workmen^s 
compensation Insurance carrler and 
approved by industrial accident com¬ 
mission is considered workmen’s 
compensation against which lien for 
unemployment disability benefits 
may be allowed. 

Cal.—Gaxcla v. Industrial Acc. Com¬ 
mission, 263 P. 2 d 8 , 41 C.2d 689— 
Aetna Life Ins. Co. v. Industrial 
Acc. Commission, 241 P.2d 530, 38 
C.2d 599. 

Award paid prior to attaofc on denlal 
of lien 

Where carrler of employei^s un¬ 
employment disability Insurance un¬ 
der a voluntary plan commenced 
paylng workmen unemployment com¬ 
pensation disability benefits on same 
date that employee filed applicatlon 
wlth Industrial accident commission 
for adjustment of claim, and such 
disability carrler reduested commis¬ 
sion to allow lien against any award 
of workmen*s compensation, and 
commission denled allowance of lien 
and awarded compensation, fact that 
state compensation Insurance fund 
paid out award before disability car- 
rier attacked denial of lien by filing 
of petltlon for rehearlng did not 
cause disability carrier to lose Its 
right to lien against state fund. 

CaJ.—CallfomlarWestem States Life , 
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Ins. Co. V. Industrial Acc. Commis-, 
sion, 244 P.2d 912, 39 C.2d 104. 

62. Mass.—Gallanrs Case, 109 N.E. 
2d 829, 329 Mass. 607. 

63. Cal.—Great Western Power Co,. 
of Califomia v. Industrial Acci-’ 
dent Commission of Californici, 21 & 
P. 1009, 191 C. 724. 

71 C.J. p 1412 note 64. 

64. Mich.—^Byle v. Grand Rapida. 
Blowpipe & Dust Arrester Co., 175. 
N.W. 416, 208 Mich. 638. 

65. R.I.—^Lolselle v. Pawtucket Ice. 
Co., 118 A. 872, 44 R.I. 474. 

66 . La.—Gloston v. Industrial Lum-. 
ber Co., App., 169 So. 618. 

N.C.—^Lineberry v. Town of Mebane, 
18 S.E.2d 429, 219 N.C. 257, 142 A,’ 
L.R. 1088. 

71 C.J. p 1412 note 68. 

Wages 

Statute providing that a “disabil-. 
ity payment wh^ 8 h 9 .ll be payable. 
for one week in advance as wages” 
shall be paid to employee tempo- 
rarlly disabled by In^ury was heldi 
not to mean that such payments or 
any award of industrial accident, 
commission shall constitute ‘*wages,” 
as used in statute authorizing pay-- 
ment of wages ot a minor to such, 
minor, in absence olj contrary direc-. 
tion from guardian or parent. 

Cal.—^Pollock y. Industrial Accident, 
Commission, 54. 3?.2d 696, 5 C.2di 
205. 

FayxnMit does.npt. dt 2 <>hazge, 

obligation i 

Payment. of compensation award, 
dlrectly t;o ^ployee was heldi 



WORKMEN^S COMPENSATION § 829 


101 C.J.S. 

commission, or court need not require it to be paid 
to a legally appointed and qualified guardian of such 
minor dependent or dependents,®*^ and may order 
payment to the surviving widow in behalf of the 
minor children,®^ or appoint a person as trustee to 
whom the payments are to be made,®^ and the stat¬ 
ute may provide for direct payment to a minor 
claimant.^® 

If a mother to whom an award is paid neglects the 
minors, they may ask for an order directing their 
share of the compensation to be paid to a guardian 
for their use and benefitJ^ Where the infant has 


been committed to an institution, the award may be 
paid to the public authorities to be applied to the in¬ 
fantas support and maintenanceJ^ A child acquires 
no rights in an award made to the mother, deter- 
mined to be the sole dependent of the deceased em- 
ployee, where the widow's rights in the award termi¬ 
nate by her remarriage.'^* 

Insane or aged person. A compensation award 
to an incompetent should be paid to the committee 
or guardian of the incompetent or to a trustee for 
him.*^^ The committee or guardian of an insane 
person to whom payment of an award is being made 


Ineffectual to dlschargre employei^s 
indebtedness created by award. In 
Tiew of provislon of probate code re- 
•quirin^ pasnnents In sums exceeding 
two hundred and flfty dollars to be 
tnade to guardian, and other provl- 
aions indicating pollcy to prevent 
minors from directly handling their 
own money. 

•CaL—Pollock V. Industrial Accident 
Commission, supra. 

CoxnpansatloiL is a ‘<propexty xlght» 
generally to be used in support of 
dependent claimants, and someone 
authorized by law to collect and ex- 
pend it is contemplated. 

TJ.S.—^Maryland Casualty Co. v. Law- 
son, C,C.A.Fla., 110 F.2d 269. 

lEbetuxm of tnvestment 

Industrial accident commission had 
authority to condition its order de- 
claring payment of compensation 
award directly to minor employee 
ineffectual to discharge employer’s 
indebtedness upon minoras return of 
bullding and loan certiflcates pur- 
chased by him with award money. 
Cal.—'Pollock V. Industrial Accident 
Commission, 64 P.2d 696, 5 C.2d 
205. 

«7. Ind.—Riggs V. Lehlgh Portland 
Cernent Co., 181 N.B. 281, 76 Ind. 
App. 808. 

71 C.J. p 1412 note 67. 

Prior payments to guardian 

Where supreme court determlned 
that dependent son over age eighteen 
and dependent son under age eighteen 
were entitled to share in death bene- 
flts, sums already paid by Insurance 
•carrier to guardian of sons should be 
held by such guardian for benefit of 
both sons in the proportions that it 
should be determlned that they were 
entitled to share in the death bene- 
fita. 

Wls.—^Krueger v. Industrial Commis¬ 
sion, 295 N.W. 88, 237 Wls. 168. 

AmoTint of award 

Where copipensation claimant was 
seventeen years of age when he Te- 
•celved injniry, claim for compensa¬ 
tion was properly flled by claim- 
an^^s fatber, and award and resultant 
payments for temporary total dis- 


abillty in an amount of less than 
three hundred dollars to father was 
authorized under compensation act, 
although father was not appointed 
claimant*s guardian, but proceedings 
whereby award and payment were 
made to father in ezcess of amount 
of three hundred dollars for speciflc 
loss and disfigurement were vold- 
able at election of claimant upon his 
becomlng of age, and claimant was 
thereafter entitled to hearing before 
Industrial Commission as to damages 
for speciflc loss and disfigurement 
without a new claim being filed. 

S.C.—Gilliard v. Victor-Monaghan 
Co., 44 S.B.2d 109, 211 S.C. 68. 

68. Idaho.—Hiebert v. Howell, 86 P. 
2d 699, 69 Idaho 691, 120 A.I 1 .R. 
888 . 

La.—Litton v. Natchitoches Oil Mlll, 
App., 8 So.2d 751, afflrmed 9 So.2d 
446, 201 La. 37. 

71 C.J. p 1412 note 69. 

QnalifloatioiL as tntriz 
Widow of employee who was kiUed 
in course of employment was not re- 
Quired under the compensation act to 
Qualify as tutrix of her minor chll- 
dren in order legally to demand and 
to receive compensation for the ben¬ 
efit of the children, but the fact that 
she did qualify as tutrix dld not alter 
her right individually to demand and 
receive what the act allowed for the 
children. 

La.—Litton v. Natchitoches OU Mill, 
supreu 

Matter of convealenoe 

Under compensation act, the right 
of a widow to petltion for and to re¬ 
ceive compensation due a dependent 
child is one of convehlence and Is not 
absoluta 

Pa.—Sweeney v. Beading Co., 23 A. 
2d 66, 146 Pa.Sup6r. 639. 

Mother of deceased ? 

Where minor sisters of deceased 
employee llved with mother, compen- 
satipn awarded for benefit of sisters 
was properly paid to mother in moth- 
er^s suit for her own use and that of 
the sisters, and it was unnecessary 
to have a guardian appointed to re¬ 
ceive compensation awarded to sis- 
ters. 


Tenn.—W. C. Sharp Drug Stores v. 
Hansard, 144 S.W.2d 777, 176 Tenn. 
595. 

Widow and mother of children 
Where widow filed appllcatlon for 
compensation for workman*s death, 
individually and as next frlend and 
mother of dependent children, and 
allocation of the compensation pay¬ 
ments was not sought, appointment 
of guardian to receive children's 
share in award was not necessary. 
IU.—^Beckemeyer Coal Co. v. Indus¬ 
trial Commission, 18 N.B.2d 182, 
870 IlL 118. 

69. Cal.—^Lee v. Superior Court of 
Califomla in and for City and 
County of San Francisco, 214 P. 
972, 191 C. 46. 

Utah.—^tJtah Fuel Co. v. Industrial 
Commission of Utah, 234 P. 697, 66 
Utah 100. 

7(K Tex.—Keller v. Texas Bmploy- 
ers’ Ins. Ass*n, ClvA^pp., 279 S.W- 
1113. 

71. Idaho.—^EUebert v. Howell, 85 P. 
2d 699, 69 Idaho 691, 120 A.L.B. 
888 . 

72. N.Y.—In re Rubawic, 16 N.T.S. 
2d 686, 258 App.Div. 841. 

73- 111.—^Trlgg V. Industrial Com¬ 
mission, 6 N.B.2d 394, 364 Bl. 681, 
108 A.L.R. 153. 

74. N.T.—Oilchrlst v. American 
News Co., 290 N.T.S. 278. 

Payment to director of hospital 
An award as death beneflts to de¬ 
pendent Incompetent adult daughter 
of deceased employee, with direction 
that it be paid to the director of 
state hospital for benefit of the In¬ 
competent was warranted by mental 
hygiene law and award would be af- 
flrmed on the assumptlon that the 
director of the hospital would use the 
award to provide luxuries and com- 
forts for tl).e Incompetent and not for 
or on account of her cost and mainte* 
nance in the hospital. 

N.Y.—^La Burt v. Ankara Peifunwsaft 
81 N.T.S.2d 795, 274 App.DiV.-^6, 
appeal denied 84 N.T.S.2d 927, 274 
• AppOJlT. »«. ' ■ ' , 
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may be required to make a disclosure to the board 
or commission of the disposition made of the moneys 
received under the awardJ® The commission may 
order an award for an aged applicant to be paid to a 
trustee for himJ® 

§ 830. Apportionment of Pa 3 niient 

Apportionment of payment may bo ordered In a 
proper case. 

In a proceeding to compel the surety on a self- 
insurer^s bond to pay compensation awards against 
the self-insurer, it is proper, where the sum of the 
awards exceeds the amount of the bond, to order 
pa 3 rments to the compensation claimants to be made 
by the surety in pro rata proportion.^*^ Where an 
award is divided between the widow and minor de- 
pendents of a deceased employee, the decree should 
not prorate the share of the minor dependents at the 
time they reach an age when they will no longer be 
cntitled to it 

§ 831. Deductioris and Offseta 

Payments made on account of the fnjury may be 
credlted In payment of the award. 

It is the duty of the board or commission to ascer- 
tain any payments made by the employer or insurer 
for the injury and to g^ve credit on the award for 
such payments Overpaymfents made by mistake 
may be charged against subsequent payments.*® 
Where an employer claims that payments were 
made under an agreement for reimbursement, under 
a provision that the employer might at his option 
advance any sums under conditions provided in the 


act and should be entitled to reimbursement by his 
insurance carrier out of an unpaid installment or 
installments of compensation due, no reimbursement 
can be due until an award is made.*i 

§ 832. Compromise 

The board may be authorized to approve the compro¬ 
mise of a payment fn default. 

The state industrial board has no power, in the 
exercise of an authority to compromise a pa3anent 
in default, to grant a larger award to a claimant 
than he was otherwise entitled to receive under the 
statute, and place that extra* burden upon one who 
was not a party to the compromise agreement 
So, where awards of compensation have been made 
against two partners as uninsured employers, and! 
the compensation board approved a compromise 
settlement of the Hability of one of the partners by 
his payment of a lump sum to claimant in full of his 
liability, the board holding that the liability of the 
other partner was not to be affected by the settle¬ 
ment, a later award against such partner of the 
full amount of the joint award, plus subsequent 
awards, without credit for any part of the settle¬ 
ment, is error.** 

§ 833. Accord and Satisfaction 

PaynfTsnt of a final award may constitute an accord 
and satisfaction. 

It is only where an award for compensation has 
become final and payment of the award has been 
made that such award and payment constitute ac¬ 
cord and satisfaction.*^ The receipt and retention 


75. W.Va.—^McDowell County Nat 
Bank t. Compensation Com’r, 168 
&B. 872, 118 W.Va. 872. 

76. Utah.—Tlntlc Milllngr Co. v. In¬ 
dustrial Commission of Utah, 207 
P. 1114, 60 Utah 261. 

71 C.J. p 1413 note 78. 

77- CaL—-Hartford Accident & In- 
demnity Co. v. Industrial Accident 
Commisaion, 18 P.2d 699, 216 C 
40. 

Apportiomaient of death beneflts see 
ailpra § 324. 

78. La^—Selser v. Bragmans Bluff 
.Luiuber Co., App., 146 So. 690. 


Rubber Co.. 85 N.W.2d 266. 823 
Mich. 251. 

Subjeot to approTBl of ooazt 
Under statute provtdlnST for deduc- 
tion of any oTerpayments under 
workmen’8 compensation law “sub- 
Ject to the approval of the court,“ 
the Quoted phrase means that any 
asrreement of the parties Is subject 
to inQuisitorial power of the court in 
a proper proceeding, but does not 
make court^s approval ia condition 
precedtnt to a valid adjustment. 
La.-^^hranmer v. Pldelity & Casualty 
Co. of New iTork, App., 18 So.2d 
220 . ' 


79. HL—^Board of Bducation of 
High School Dist No. 602 of Bu- 
reau County y. Industrial Commis- 
‘"'sion, 140 N.B. 89, 808 IU. 445. 

71 C.J. p 1413 note 78. = 

Deductions and offseta oonaidered in 
flximr amount of awards ^see^ iNipra 
■ '51 tf«o; 881. ' i' ■ 


,C!asualt3^Go.j,^ If^w 


. Po.2d 
iCiclL- 




Ueaajagidiurt nnpatd oompensatlon 
(1) Where compensation claimant 
had recovered sum of money on orlg- 
inal a'^ard of industrial adcldeAt 
hommlssloh ^ predicated upon flndlhg 
tha^ eniployer was gullty 'of- sexious 
apd willful fnlsconduct, which flxldlng 
.^aa ^ubs6<jtuently annulled, employer 
ws^''^ti^ed tb ^«dinst^^np^d 

pof^on i^ nomihl^a^w^ard fo^r^Sie re- 
boVefy 6f stiib' nd Olkalhed 'by clalm^ 



Cal.—^Safway Steel Bcaffold Co. v. In¬ 
dustrial Accident Commission. 180* 
P.2d 484. 55 C.A.2d 888. 

(2) Where state compensation In¬ 
surance fund had not made any ez- 
penditure under origlnal award of 
industrial accident commission for 
death of employee predicated upon a 
llndlng that employer was guUty of 
serlous and willful misconduct. 
which flnding was subseduexxtly an¬ 
nulled, fund had not been Injured and 
was not entitled to a “lien^* against 
unpaid compensation under normal 
award for reimbursement of amount 
pald by employer. 

Cal.—Safway Steel Soetlfold Co. v. In¬ 
dustrial Accident Commission, ISO* 
P.2d 485. 55 C.A2d 890. 

81. N.T.—Bell V. Fraser, 206 N.T.S.. 

630. 210 App-Dlv. 660. 

71 C.J. p 1413 note 82. 

ag.N.y.—v. Bethbl. 268 N- 
,,, 286. 286;;App,Diy, ' 

6^ H.Y.-^Rahmdnc V. BOthei. supra.. 

i ti . ; r .. 

64« BmploorersV ; 

.V 'Vi i-Wj ; iQ'i r..- I 
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by the claimant of a check in the amount of the 
award do not constitute payment of the award un- 
less it is so agreed.^® A part payment of a com- 
pensation judgment for which claimant gives a re- 
ceipt in full satisfaction of the judgment does not 
satisfy the judgment.8« 

§ 834. Altemative Award of Emplo 3 mient or 
Compensation 

The rights of the parties where the award calls 
for compensation or an offer of employment are 
discussed supra § 320. 

Examine Pocket Parts for later cases. 


§ 835. Recovery Back 

Compensation pald under an award cannot be re- 
covered uniess the award was void or obtained by fraud, 
but exceeelve payments may under some circumstances 
be recovered. 

Where, under the workmen’s compensation act, 
compensation is lawfully paid to one entitled there- 
to by the terms of the award, the recipient cannot be 
required to pay it back,87 recovery is allowed 
where the compensation award was void^® or was 
secured through fraudulent misrepresentation.®® 

Excess payments made by mistake may be ro- 
covered,^® and recovery may be had of payments 
made in excess of the amount subsequently award- 
ed.^1 Where an employer pays his employee full 


Ass*n V. Adcock, 83 S.W.2d 310, 
125 Tex. 484. 

71 C.J. p 1413 note 86. 

85. Mo.—^Komosa v. Monsanto 
Chemical Co., App., 806 S.W.2d 506. 

86. 111.—Wrlght v. Federal Wreck- 
ingr Co., 73 N.E.2d 16, 331 IlLApp. 

. 231. 

87- N.J.—Sassarro v. Wrlght Aero- 
nautical Corp., 46 A.2d 52, 24 N.J. 
Mlsc. 67. 

Wash.—Brakus v. Department of La¬ 
bor and Industries, 292 P.2d 865, 
48 Wash.2d 218. 

71 C.J. p 1414 note 89. 

Recovery back of compensation by 
insurer from employee where In- 
surer did not Intervene in action 
by employee against tort-feasor 
see infra 9 993. 

Beduotloii of award on. xevlew 
Where compensation award Is de- 
creased on review of case for change 
in condltions or mistake in deter- 
naination of facts, insurer wlll not 
recelve back any compensation pre- 
viously pald but may have prior ex¬ 
cess painnents credlted upon present 
award, future awards, or any unpaid 
prior award. 

U.S.—Bethlehem Shipbuildlng Corp. 
V. Cardlllo, C-CA^Mass., 102 F.2d 
299, certiorari denied 69 S.Ct 1042, 
307 U.S. 646, 83 L.Bd, 1625. 
OompensatioiL buxeaa witlumt Jiizls. 

dlOtlOIL 

A deputy cpmmissioner of the 
compensation bur^u was not au- 
thorized to order repayment of 
amount erroneously paid by employ¬ 
er for benefit of a son of a niece of 
d^eased empIoyee*8 wlfe as a de- 
p^d^t, but employer was required 
to resort to fik>me other -court follow- 
Ing commissioner^^ revarsal of fudg- 
ment whldh erroneously directdd the 
paym^ts; 

N.Ji^Ay^ftl' V. PubHc Service <3o- 
'ordtoted Transport,'!^ A. 466, 
N.J^sa 60. ’ ' ‘ ■ * 
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pensation Insurance carrier were not 
entitled to recover sum voluntarily 
paid by them to injured employee in 
settlement of claim for serious bod- 
Uy disfllgurement, for which supreme 
court subsequently found that he 
was not entitled to compensation on 
appeal from judgment afflrming in- 
dustrial commissiones order affirming 
single commissioneres award of larg- 
er sum therefor. 

S.C.—^Manning v. Gossett Mills, 6 S. 

E.2d 266, 192 S.C. 262. 

88. W.Va.—State ex rei. Trent v. 
Prltt, 69 S.B.2d 890, 134 W.Va. 
516. 

Where employee was eagaged ia 
interstate traasportatlon at time of 
injury, ali state compensation pro- 
ceedlngs were void and employee 
could not keep payments made un¬ 
der state statute. 

Mo.—Qleseklng v. Litchfleld & Mad- 
ison Ry, Co., 127 S.W.2d 700, 344 
Mo. 672, certiorari denied Lltch- 
field & M. R. Co. V. Gieseking, 60 
S.Ct. 104, 308 U.S. 683, 84 L.Bd. 
488. 

88. W.Va,—^Mathews v. Dale, 190 S. 
E. 838, 118 W.Va. 803. 

Employee wbo mlsrepresented his 
age in securlng employment and In 
obtalning compensation perpetrated 
a fraud against compensation fund 
which justlfied suit by compensa¬ 
tion commissioner to recover amount 
paid, and suit to recover money pald 
on award instituted within flve 
years from date when enaployee first 
disclosed his true age was not barred 
by limitations, the conceabnent be- 
Ing a contlnuance of the orlglnal 
fraud. 

W-V€L.—MCathews v. Dale, supra. 


tion of action to recover on theory 
of unjust enrichment amount paid 
deceased employee's wldow, after her 
remarrlage, in excess of amount to 
which she was entitled under com¬ 
pensation agreement since employer 
had no remedy avallable within 
framework of workmen's compensa¬ 
tion act. 

Pa.—Glen Alden Corp, v. Tomchick, 
180 A.2d 719, 183 Pa.Super. 306. 
Bnrden is on employer and Insur¬ 
ance carrier to establish claim in 
reconvention. 

La.—Chance v. T. J. Moss Tie Co., 
App., 31 So.2d 19. 

Death prior to approval of settle- 
ment 

Where claimant and employer en- 
tered agreement for lump-sum non- 
schedule adjustment for compensa¬ 
tion to accrue in the future, but em¬ 
ployer, unaware of claimant’s death, 
sent check, after death and before 
workmen’s compensation hoard pur- 
ported to approve adjustment, 
board’s approval was wlthout juris- 
diotlon and a nullity, and employer 
was entitled to recover proceeds of 
check. 

N.T,—^Zlelinski v. General Motors 
Corp., 163 N.T.S.2d 642, 1 N.T.2d 
424, 185 N.E.2d 808. 

Ohange of domioile 
Where alien resident was adjudl- 
cated incompetent and committee of 
his person and property obtained or¬ 
der aJlowing repatriation to native 
land, workmen’8 compensation board 
correcUy dlrected relmbursement to 
carrier of one-half of award. 

N.T.—Serrano, by Afonso v. M. A. 
Gammino Const. Co., 118 N.T.^. 
2d 66, 281 App.Dlv.‘736. 


90. La.—^Robln v. Brcmdin, App., 46 
So.2d 423—Chance v. T. J. Moss 
Tie‘Obi, 'Ahl^.,"31 Sb.2d 19. ‘5 

Mibh>-Sttmels v.’ Goodyear Tire & 
Rubber '36 N.W.2d 206, 823 
26®' "va- : i.* .'.v: . ^ . 

CibtnjbJ:m ^urt had' jtkHsdie^ 


91. Mich.—Danfor^ v. Contraot 
. chasq Corp., 63, -377;'.pt 

. Mloh. fi|6%—Samels v. , C^d^efuc 
Tire & Rubber Cb„ 36 
333 ^plk. 261^ j 
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'wages or an amount in excess of that tdtimately de- 
'termined to be the amount of compensation the em- 
■ployee is entitled to, the employer may be entitled 
to credit for his payments, but cannot recover the 
-overpayments, since they are deemed a gratuity.^^ 

Where compensation is commuted, but the one 
•entitled thereto dies before receiving the full amount 
placed in trust for his benefit, the employer cannot 
.recover the remaining balance.^8 On the other 


hand, where an employer, required to make periodic 
pa 3 mients to a widow until her remarriage, made a 
commuted pa 3 mient under the compulsion of an in- 
valid order, and the widow remarried, the employer 
was entitled to recover part of the ^B.ymtntM 

A general employer who pays compensation to a 
“loaned employee” may recover from the special 

employer.^5 


B. ENFORCEMENT 


*§ 836. In General 

Under some, but not other, statutes the compensation 
.commission Is authorized to enforce Its awards. 

Under some compensation acts the commission has 
no power to enforce its own awards,and the only 
way an agreement of the parties or a decision of the 
1)oard as to compensation can be enforced is by a 
-proceeding in a particular court.^^ Under the prac- 


tice in some jurisdictions an order or award of the 
compensation authorities is enforceable by contempt 
proceedings.^® 

Under other workmen^s compensation acts the 
board, commission, or department authorized to 
make compensation awards has the further author- 
ity and power to enforce said awards by appropri- 
ate orders to be made thereafter as it may find 


lump-smn advance payment to en- 
^able her to purchase certaln eaulp- 
.ment for operation of her horne and 
'farm and to cover specifled Items of 
personal expense, and widow terml- 
-nated rlght to further compensation 
ihy remarriage, commission was au¬ 
thorized to order refund of amount 
ipaid to her Ia anticlpatlon of future 
payments which It had been assumed 
■she would be entitled to receive be- 
"fore remarriaga 

..Midi.—^Danford v, Contract Purchase 
Corp., 58 hr.W.ad 877, 333 Mlch. 
569. 

:Bospital expenscni 

A workmen's compensation Incur¬ 
ser, movlng lnsured's injured em¬ 
ployee from charity hospltal, where 
'he would have obtalned free Service, 
"to private hospital was not entitled 
*to recover from his amount of medi- 
«cal, hospital, and surgical bilis, paid 
'to private hospital by insurer in em- 
ployee'8 behalf, after dlscovering 
that employer and insurer were not 
'liable to employee under act. 

<La.—^Robin v. Brandin, App., 46 So. 
2d 423. 

Tlmely reguest for reimbiunieineiLt 
LN.T.—Dodge V. New York Tribune 
Co., 167 N.T.S.2d 1019, 8 AJD.2d 
614. 

192. Fla.—iDaoud v. Matz, 73 So.2d 
61. 

: State the employer 

Rule that, where employer pays 
.an injured employee his entlre sal- 
ary or an amount in excess of that 
sdue him as compensation durlng a 
period of total dlsability, such over- 
- payment is .a gratulty which em- 
ploy^ cannot recover, applies as 
-«well wh^e the state ia the employer 


I and where suit for compensation Is 
1 authorized by statute. 

La.—^Martin v. State, App., 26 So.2d 
I 261. 

I 93. Mlnn.—Employers* Mut. Liabil- 
ity Ins. Co. V. Fmpire Nat. Bank 
j & Trust Co., 256 N.W. 663, 192 
Minn. 398, 96 A.Ii.R. 260. 

94b N.T.—^Brophy v. Prudential Ins. 
Co. of America, 271 N.Y.S. 819, 241 
App.Div. 306. 

95- Wls.—^Braun v. Jewett, 86 N.W. 
2d 364, 1 Wis.2d 531. 

Walver 

Indlvidual plaintilTs general em- 
ployer*s workmen's compensation in¬ 
surer dld not, by joining in plaintiiTs 
complalnt against alleged third par- 
ty tort-feasor, make such binding 
election of remedies as would bar it 
from asserting, after trial courfs 
ruling that indlvidual plalntifl was a 
'loaned employee” of defendant, 
rlght to recover from defendant com¬ 
pensation paid to platntifl on behalf 
of general employer. 

Wls.—^Braun v. Jewett, supra. 

96. Me.—Middleton's Case, 3 A.2d 
434, 136 Me. 108. 

Mo,—^McCoy V. Simpson, 125 S.W.2d 
833, 344 Mo. 215. 

Okl.—Fowler v. Brooks, 146 P.2d 304, 
193 Okl. 580. 

Tex.—^Booth v. Texas Bmployers' 
Ins. A8s’n, 123 S.W.2d 322, 132 Tex. 
237 

71 C.J. p 1414 note 90. 

The puhllo has an l&teoresi; in due 
enforcement and observance of the 
provisione of the workmen's com¬ 
pensation law, respectlng compli- 
ahce with compensation awards and 
it is the duty of the court to protect 
such interest of the publlc, even 
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'wlthout regard to the wishes of the 
parties. 

Neb.—Anderson v. Cowger, 65 N.W. 
2d 51,158 Neb. 772. 

97. D.C.—^Harris v. Briscoe, 212 P. 
2d 619, 94 U.S.APP.D.C. 92. 

Ky.—Oorpns Juris gaoted. ia Conda 
Coal Co. V. Caldwell, 103 S.W.2d 
803, 304, 267 Ky. 774. 

Mass.—^McCracken'8 Case, 146 N.B. 

904, 261 Mass. 347. 

Mich.—Sampson v. Michigan Copper 
& Brass Co., 265 N.W. 472, 274 
Mich. 592. 

Okl.—^Fowler v. Brooks, 146 P.2d 304, 
198 Okl. 680. 

Award to TTBlted States 
Award of one thousand dollars 
which employer is reguired to pay 
to United States treasurer when 
longshoreman dies leaving no de¬ 
pendente is enforceable llke any oth¬ 
er compensation award or order, by 
deputy commissioner or United 
States treasurer. 

U.S.—^Pacific Bmployers’ Ins. Co. v. 
Pillsbury, D.C.Cal., 14 F.Supp. 156. 

98. R.I.—^Fanning & Doorley Const 
Co. V. Carvahlo, 112 A2d 878— 
Zielonka v. U. S. Rubber Co., 74 
A2d 246, 77 R.L 167. 

ITnjiut enziehmeiLt 
Petition under workmen'8 compen¬ 
sation act to have employer adjudg- 
ed in contempt for willful failiire or 
neglect to obey provislons of su¬ 
perior court decree awarding em¬ 
ployee compensation for partial in- 
capacity was not egulvalent to invo- 
cation of eguitable jurlsdiction to 
enforce unjust enrichment of em¬ 
ployer. 

R.I.—^Ploulfe V. Taft-Peirce Mfg. Co., 
97A.2d 439. 8bR.L 397. 
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necessary in order to provide injured employees 
the relief to which they are entitled by the terms of 
their awards,®^ and an order enforcing a compensa- 
tion award of the commission is neither a rescis- 
sion, an alteration, nor an amendment of such 
award so as to be in violation of a statute prohibit- 
ing the rescission, alteration, or amendment of an 
award after the lapse of a specified time.i The ju- 
risdiction to enforce an order awarding compensa- 
tion to continue indefinitely, and until the termina- 
tion of a specified need therefor, includes the juris- 
diction to decide if it should be enforced,^ that is, 
if the need specified stili exists;^ and the jurisdic- 
tion so to decide necessarily implies the jurisdiction 
to deny if the need does not exist.^ The commission 
has the power, pending the final determination of a 
controversy before it, to enforce interlocutory find- 
ings, orders, and awards made by it in the same 
manner as a final award.® 

One seeking to enforce a compensation award 
cannot repudiate the limitations or restrictions with 
which the benefits of the award are burdened.® 

Lien, The statutes generally provide that a com¬ 
pensation award shall constitute a lien but such an 
award is a lien only when and to the extent pro- 


vided by statute.* Under somc acts provision is^ 
made for the docketing of an award for a work- 
man*s compensation in a designated court and for 
giving it the force and effect of a jndgment, or for 
the filing of the decision of the court, when the ap- 
plication is to the court, and giving it a like effect.*' 
Under other statutes an award is a lien against the 
assets of the employer or insurer without making it 
a matter of public record through filing, recording, 
or docketing.^* Some statutes give to- a claim for 
compensation the same lien as is given to a claim* 
for wages.ii 

Right to certified copy of award. Under a com¬ 
pensation act providing for the filing o*f a certified' 
copy of the award of the commission, claimant for 
compensation is ordinarily entitled to a certified 
copy thereof,^* except that, under some acts where 
it is deemed desirable to stay the enforcement of an- 
award, the commission may refuse to issue a certi-^ 
fied copy thereof.^* 

§ 837. Payment from SpeciaI Funda 

Under the varlous workmen’8 compensation acts, spe- 
cial funds have been established for the payment of cer- 
taln claims, such as claims which cannot be collected from 
the employer or insurer, claims for compensation based oni 


99» CaL— XJ, S. FIdelity & Giiaranty 
Co. V. Department of Industrlal 
Belations, Division of Industrlal 
Acoidents and Safety, 277 P. 492, 
207 C. 144. 

▼alidity of payxueiLts 

Industrlal accident commission 
wajB held to have Jurisdiction to de- 
termine validity of payments made 
upon Its a-ward, notwithstandlng 
Judffment had not yet been entered 
on award. 

CaL—^Pollock V. Industrlal Accident 
Commission, 54 P.2d 695, 5 C2d 
205. 

1. Cal.—United States Fidellty & 
Guaranty Co. v. Department of In¬ 
dustrlal Belations, Division of In¬ 
dustrlal Accidenta and Safety, 277 
P. 492, 207 a 144. 

Llewell 3 ntt Iron Works v. Indus- 
trial Accident Commission of Cal- 
ifornla, 18 P.2d 975, 129 C.A. 449. 

2. Cal.—^Llewellyn Iron Works v. 
Industrlal Accident Commission of 
California, supra. 

3. Cal.—^Llewellyn Iron Works v. 
Industrlal Accident Commission of 
California, supra. 

4. Cal.—^Dlewellyn Iron Works v. 
Industrlal. Accident Commission of 
California, supra. 

71 C.J. p 1414 note 98. 

5. Wls.—Knobbe v: Davis, 242 N. 
W. 501, 208 Wls. 185. 

'6. Kan.-i^e'wlhgrton ' V. W. U. TeL 
Co., 188 P.2d 872, 168 Kan. 684. 


7. Alaska.—Blvers ▼. Wigglns, 16 
Alaaka 292. 

8. Alaska.—^Blvers v. Wigrgins, su¬ 
pra. 

Froperty not owned by employer 

(1) Amendment of workmen’s 
compensation act, creatln? a lien on 
all property In connectlon with con- 
structlon, preservatlon, malntenance, 
or operatlon of which the work of 
injured or deceased employee was 
belng performed, by strlkingr there- 
ffom provision that such lien should 
extend to all rifirht, title, interest. 
claim, or lien of any person In or to 
such property, unless specifled no- 
tlce had been posted, was intended to 
eliminate from lieh provlsions of 
compensation act any such lien on 
property of peraons other than em¬ 
ployer. 

Alaska.—Blvers ▼, Wlggrlns, supra. 

(2) Property used In buslness cov- 
er^ by compensation act Is subject 
to a lien, even as against the owner, 
where the property is leased and the 
buslness Is conducted by the lessea 
Or.—Blll White’s Market v. Dlxie 

Creek Gold Mining Co., 80 P.2d 
712, 159 Or. 406. 

9. Ariz.—^Danner v. Industrlal Com¬ 
mission, 95 P.2d 58, 54 Arlz. 275. 

Okl.—^Bucks-Brandt Const. Corp. v. 
Silver, 151 P.2d 899, 104 OkL 824 
-^Fowler V. Brooks, 146 P.2d 804, 
198 Okl. 680—^Pauline Oil db Gas 
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Co. V. Flscher, 130 P:2a 306. 191 
Okl. 346, rehearing denied 60 S.Ct.. 
706, 809 U.S. 697, 84 L.Bd. 1087. 

la U.S.—^Halpert v. Industrlal 
Com'r of State of N. Y., C.C.A.N.Y.,. 
147 P.2d 876. 

N.T.—^Albert Plpe Supply Co. v. Cal- 
lanan, 288 K.Y.S. 807, 159 Mlsc. 
647. 

11. Tenn.—^Pennlngton v. Webb- 
Hammock Coal Co., 184 S.W.2d 47^ 
182 Tenn. 83—^Francis v. Williams-- 
Coal Mining Ca, 156 S.W.2d 484,. 
178 Tenn. 208. 

Seoret lieim are not favored, and a 
person Invoking lien for workmen'a 
compensation must bring hlmself 
strlctly witbln statutory provlsions. 
Tenn.—^Francis v. Williams Coat 
Mining Co., supra 
Belay in bzlaglng suit 

Where suit by compensation 
claimant was filed more than nlnety 
days after Injury, lien waa walved. 
Tenn.—^Brady v. Beed, 212 S.W.2d: 
878, 186 Tenn. 656—^Francis v. Wll- 
llams Coal Mining Ca, 1'66 S;W.2d 
484, 178 Tenn. 263. 

18. CaL—^Flndley v. Industrlal Ae- 
cident Commission of California,. 
241 P. 912, 76 C.A. 178. 

71 aJ. P 1414 note 6. 

13. CaL—Findley v. Industrlal A<^ 
cident Commission of - Califorp^ 

. supra - in ^6^ 

71 141^ npte 7i^ ^ ^ 
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an Impalrment which pre-exlsted the employment, and 
«tale claims. 

Special ftmds for a variety of purposes have been 
establisbed tinder workmen^s compensation acts.^^ 
Payments of compensation from a special fund may 
be made only in accordance with statutory author- 
ity.15 Provision is generally made for the payment 
of an award from a special fund where the award 


cannot be enforced against the employer or his in- 
surer, as where they are insolvent or outside the 
jurisdiction.1® 

In order to cope with the situation created by in- 
fiation, provision has been made under some com¬ 
pensation acts for an additional payment from a 
special fund to persons receiving compensation for 
total disabilityi’^ and to widows with dependent 


14L WaslL—Harbor Plywood Corp. 
V. Department of Labor and In¬ 
dustries of State of Wash., 295 P. 
2d 310, 48 Wash.2d 553. 

Oata«trdplie fimd. 

. (1) The catastrophe fund was cre¬ 
ated by the legislature for the pur- 
pose of mlnimlzing’ the Indlvidual 
financial loss to an employer from an 
accident which resuite in multiple 
fatalities or designated injuries. 
W.Va.—State ex rei. Mountain Puel 
Co. V. Trent, 77 SJBL2d 608, 138 W. 
Va. 737. 

(2) An accident in which one em- 
ployee was killed and another em- 
ployee was totally and permanently 
disabled as resuit of Injury which 
was not one of injuries specifLcally 
enumerated in workmen’s compensa¬ 
tion act was not a ‘"catastrophe” and 
employer was not entitled to have 
charges heretofore made against em- 
ployer*s account credited according- 
ly- 

W,Y 9 l —state ex rei. Mountain Puel 
Co. V. Trent, supra. 

<3) Industrlal commission rule, 
that should one accident resuit in 
death of three or more employees 
that portlon of the aggregate award 
in excess of flfteen thousand dollaxs 
shall be charged as a catastrophe 
loss against the state surplus fund, 
is not applicable where the employ¬ 
er is self-lnsured, since self-insured 
eihployers must pay the compensa¬ 
tion due thelr injured ^ployees, and 
^e state Insurance fund, which is 
the bnly fund created, can be dls- 
burse^ only to such employees of 
employers as have paid into the 
fund. 

Ohio.—State ex reL Tumer v. Indus- 
trial Commission of Ohio, 62 N.S}. 
2d 336, 145 Ohio St. 608. 

A^oriMy^s fees 

<1> The piurpose of code sectipns, 
provlding that fee-flxed by superior 
court for workmen*s compensation 
cialmant*s attomey's Services before 
superior court oh appeal from order 
of board of industrial Insurance ap- 
peals'Shall be payable out of adminis¬ 
trative fund of department ,of labor 
and Industries, if order Is revei^edts^ 
inodified and accident fund is sdSected 
*bf" Iftijfefatlon, hnd p^ohibitlngiffEmh ttt- 
^dnieey froni^&pfl^Qb«tW>re 'Asoaf vea- 
sonable fee set by deparlm«hb'>and 
board, is to psovlde' fixing I6f 


claimant's attorney*s fees and pre- 
vent charging of unreasonable fees, 
not to assess fees against depart¬ 
ment, except where board errs and 
accident fund Is alfected, so that 
such fees will not be awarded against 
department, where board’s decision 
is upheld by court. 

Wash.—^Harbor Plywood Corp. v. De¬ 
partment of Labor and Industries 
of State of Wash., 295 P.2d 310, 
48 Waah.2d 553. 

(2) An injured workman, success- 
fully reslsting in superior court re- 
view of Industrial Insurance appeals 
board’s order sustalning award of 
compensation to hlm and securlng af- 
flrmance of order on certiorari by de¬ 
partment of labor and Industries, is 
not entitled to attomey’s fee payable 
from administrative fund of depart¬ 
ment, since such fee is payable there- 
from under statute only where 
board’s order is reversed or modifled. 
Wash.—^Trapp v. Department of La¬ 
bor and Industries of State of 
Wash., 295 P.2d 315, 48 Wash.2d 
660. 

]Q 08 s not otherwise provlded for 
A claim for compensation for sili¬ 
cosis in the flrst stage does not 
Involve a “catastrophe hazard” or a 
“second Injury hazard,” or a “loss 
not otherwise specidcally provided 
for” in the worhmen’B compensation 
law wlthin meaning of provision of 
the workmen’s compensation law that 
surplus fund shall be sufElciently 
large to cover “catastrophe hcLzard,” 
“second injury hazard,” and “all 
losses not otherwise specldcally pro¬ 
vided for” in the worl9nen'a com¬ 
pensation law. 

W.Va.—^Rogers v. State Compensa¬ 
tion Com*r, 84 S.R2d 218, 140 W. 
Va. 876. 

15. OkL—Special Indem. Fund v. 
Bryant, 289 P.2d 1014, 205 Okl. 
630. 

16. Cal.—Subseou^ wuries Fund 
y. Industrial Acc. Commission, 310 
F.2^^'?, 48 C.2d 366. 

Ohio.-^thte v. Industrial Coxmnis- 
sion of Ohio, 161 N.B. 82, 118 
,,9h4p St. SIO. 

^i.CX p 14l5 note 11. 

i. iThe emidx)yee oaxmet,{however, re- 
ceVer a peaalty provided for against. 
'ehatpleyers; 
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Ohio.—State v. Industrial Commls- 
sion of Ohio, supra. 

JudgmexLt against employer 

Industrial commission need not pay 
an award made by commission to de¬ 
pendent of killed employee of em¬ 
ployer who has not complied with 
compensation law, unless attomey 
general has obtalned a judgment 
against such employer on such award. 
Ohio.—State ex rei. Long v. Indus¬ 
trial Commission, 70 N.B.2d 895, 
147 Ohio St 237. 

17. Minn.—^Thoresen ▼. Schmahl, 24 
N.W.2d 278, 222 Minn. 304. 

Xnsolvency of Insurer and oartier 
Provision of amendment to work- 
men’s compensation act that injured 
workman, before being entitled to 
additional compensation from special 
compensation fund for total perma¬ 
nent dlsability, must have received 
fiill amount of maximum compensa¬ 
tion awarded by industrial commis¬ 
sion therefor was satisfled where 
such maximum awards to certaln 
employees were past due before they 
petltioned for beneflts from such 
fund, even though employer’s and 
Insurance carriei^s insolvency ren- 
dered payments of whole amounta 
thereof imposslbla 
Minn.—^Thoresen ▼. Schmahl, supra 

‘KioxnpMLsatlon’’ 

Under 1941 amendment of oompen- 
satlon act provlding that employees 
then receiving or who mlght there- 
after become entitled to recelve “com¬ 
pensation” for permanent total dis- 
ability should be pald from special 
fund, Word “compensation” is used in 
Identlcal sense it is used in deflning 
compensation fpr wages lost on ac¬ 
count of accident for which ten 
thousand. dollars compensation is 
jfiaid; recelpt of medical, surgical ahd 
nursing beneflts by disabled em¬ 
ployee, who, prior to 1341 amendment 
of compensfition aet, had received 
fuU amount of compensation pay¬ 
ment allowed by the act, did • not 
make him ellgible for participation 
In special fund made available by 
'1341' amendment of the act provld¬ 
ing special fund to an employee “now 
receiving, or whc may -hereafter be- 
cpme entitS^ tp repeire». compensa¬ 
tion for permanent tQtal dlsability.'' 
Mlnn.-r-Lqfew v^-^BAgerla Byps., 24 N. 
WM W, ^SixaL 26 ^ 
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children receiving compensation for deatli.l8 

Fund for payment of compensation for disdbility 
due to pre-existing impairment. In order to further 
the employment of handicapped workers,!^ a spe- 


dal ftmd, variously referred to as a subsequent in- 
jury fund or a one per cent fund, has been estab- 
lished in many jurisdictions to assist in the pa 3 nment 
of compensation awarded to handicapped workers.^® 


la. Minn.—^Relchert v. Victory 
Granite Co., 82 N.W,2d 497, 249 
Mlnn. 407—Skjefstad v. Red Wing 
Potteries, Inc., 60 N.W.2d 1, 240 
Minn. 38. 

oompeiuiatioai 

Statute providina for additional 
compensation from speclal fund to 
widow with dependent chlld receiving 
compensation for death of husband 
and father after “maximum collect- 
ible compensation*’ has been paid 
uses guoted phrase as meanlng maxi¬ 
mum compensation provided by stat¬ 
ute for death of husband and father 
and not the maximum which under 
facts of a partlcular case is collect- 
Ible as compensation. 

Mlnn.— Skjefstad v. Red Wing Pot¬ 
teries, Inc., supra. 

19. U.S.—^Lawson v. Suwanee Prult 
& S. S. Go., C.C.A.Fla., 166 F.2d 13, 
afflrmed 69 S.Ct 603, 336 U.S. 198, 
93 L.Ed. 611. 

Cal.—State v. Industrial Acc. Com- 
misslon, 306 P.2d 64, 147 C.A2d 
818—^Dahlbeck v. Industrial Acc. 
Oommission of Cal., 287 P.2d 363, 
136 CA.2d 394—Pacific Oas & Elee. 
Co. V, Industrial Acc. Commission, 
272 P.2d 818, 126 C.A2d 664. 

DI.—Arvlew v. Industrial Oommis¬ 
sion, 114 N.'E.2d 698, 415 DI. 522. 
Mass.—^McLiean*s Case, 93 N.E.2d 283, 
326,Mass. 72. 

N.J.—Application of Glennon, 12 A.2d 
360, 18 N.J.Misc. 196. 

N.T.—^Persky v. Stanley Persky 
Poultry Market, Inc., 151 N.T.S.2d 
737, 2 AD.2d 612—Wason v. Moyer 
& Pratt, 84 N,T.S.2d 871, 274 App. 
Div. 813. 

Okl.—Petroleum Maintenance Co. v. 
Herron, 206 P.2d 182, 201 Okl. 898 
—Speclal Indem. Fund of Okl. v. 
Wade, 189 P.2d 609; 199 Okl. 647— 
Cameron & Henderson v. Franks; 
184 P.2d 966, 199 OkL 148. ' 

Other statMuents of pvrj^ose 

<1) Sectlon of the, compensation 
act dealing with disposiflon ahd use 
bf the ohe per eexit fund was in- 
tended to Insure an employee fuU 
compensation where ^ compensable 
dlsabillty succeeds but has no causa¬ 
tive connection with the results of a 
px^oi^ disability, ,the combinatlon of 
1;h6 two les.vlpg the employee per- 
xnanently and tote^ly disabled». and 
was intended to relieve employer of 
undue of a prior disability, 

with which or its re^^ts,, ^e ,4Ds- 
|Ea>illt 7 In his epxjpigy h<> 

causative connection. ^ \ 

—^Balash t, .Harper^ ,^9 A.24l.i747v 
t A’.: » 


(2) The purpose of provislon of 
longshoremen*s compensation act 
making employer liable for disability 
caused by subsectuent injury which 
in combinatlon with previous dis¬ 
ability causes permanent total dis¬ 
ability, but provldlng that remainder 
of compensation for permanent total 
disability should be paid from speclal 
fund established for that purpose 
was to ald employees who become 
partially and permanently disabled 
through causes unconnected with in¬ 
dustrial accident. 

U.S.—^Lawson v. Suwanee Fruit & 
S. S. Co., aC.APla., 166 F.2d 18. 
afiairmed 69 S.Ct 603, 836 U.S. 198, 
93 L.Ed. 611. 

(3) The leglslative purpose in the 
one per cent fund statute provlding 
for additional payment of compensa¬ 
tion to totally disabled employees 
was to rehabilitate injured employees 
and not the provlding for pensions, 
the fund belng insufficlent for such 
purposa 

N.J.— JTortorlello v- Toohey, 3 A.2d 
806, 121 N.J.Iiaw 604, afflrmed 8 
A.2d 291, 128 N.J.Law 202. 

War ▼eteoraas 

Purpose of statute provlding for 
payment of part of compensation for 
permanent partial disability resultlng 
from combined effect of industrial 
injury and previous disability from 
subsequent injuries fund is to en- 
courage the employment of physical- 
ly handicapped persons, particularly 
veterans, and to make a logical and 
equltable adjustment of the liability 
under workmen*s compensation law. 
Cal.—State v. Industrial Acc. Com¬ 
mission, 806 P.2d 64, 147 C.A.2d 
818. 

NonresldeiLts 

Act creating special indemnity fund 
applles to all physlcally impaired 
employees sustalning subsequent 
compensable injuries whlle perform- 
in*g Work in state and is not limited 
ih its beneflts to resldents of state. 
Okl.—Speclal Indbm. Fund v. Hili, 
186 P.2d 72, 199 OkL 329. 

Suppleatneat tp statiLte 

Speclal indemnity fund act is not 
strictly speeh^iTr amendatory of the 
workm9^*9 compensation’ j^w, but is 
suppiementary thereto. 

Okl.—Special Inde«l-^^hd bf OkL 
V. Wadb, 189 P.2d 609v 199 Okli 647. 

i J . l M,* " ■ 

80, Mlren^Peterson y. ^alvnrson, 
273 m 268, 

N.JrH^aHeneourt v. Tpoboy, l5,A,2d 
..60^, 12 ^ .JiOfT^-R^er y, 

' r- ‘i 'jiit i'-:} 4 




OkL—Cameron & Henderson v. 
Franks, 184 P.2d 965, 199 Okl. 
143. 

Peu—^Eagle v. Readlng Co., 24 A2d 
683, 148 Pa.Super. 218. 

Tex.—State v. Bothe, CivA.pp., 231 
S.W.2d 453. 

71 C.J. p 822 note 92. 

Aemedlal act 

Speclal Indemnity fund act is 
remedial in character, and liberal 
construction of the act should be 
indulged, If necessary, to glve effect 
to the purpose intended by the legis- 
lature. 

Okl.—Speclal Indem. Fund of OkL v. 

Wade, 189 P.2d 609, 199 Okl. 647. 
Striet oonatnLotloxL 
Labor code must be strictly con- 
strued to effect its beneficent pur- 
poses; and thls rule extends to 
construction of provisions relatlng 
to subsequent injuries fund. 

CaL—Subsequent Injuries Fund, State 
of Cal. V. Industrial Acc. Commis¬ 
sion, 811 P.2d 42, 151 C.A2d 147. 
Enf oroeable right 

A workman who is withln the pur- 
view of the one per cent fund for 
the payment of compensation for 
disability for which an employer is 
not liable has a legal right to par*« 
ticipation therein which the court 
wlll enforce. 

N.J.—Voessler v. Palm Fetchteler & 
Co., 1 A.2d 82, 120 I7.J.Law 563, 
afflrmed 8 A2d 753, 122 K.J.Law 
434. 

Oontrol by oominissioa 

Whether the Industrial commission 
has exercised a sound discretion as to 
the allowance or denial of disability 
beneflts from the speclal compensa¬ 
tion fund must be ascertained wholly 
in the light of the facts of each 
casa 

Minn.—Senske ▼. Fairmont & Waseca 
Canning Co., 45 N.W.2d 640, 282 
MinxL 860. 

Vhm aotloii. of a depaty oommla» 
stoner of compensation in recom'- 
mending to commlssioner of laboi^ 
that an employee be acoorded beneflts 
of so-called one per cent fund waa 
not a “flnal judgmentf’ which’ watf 
bindlng upon commlssioner. ^ 
N.J.—Phillips 'V. ARwlght, 16 Ai2d 
200, 126 N.J.Law 14. ' ' - * 


The yenue of injun^ empioy^s 
uit to set aside jlndustrial .a^^ont 
^d’s award of less jthw.,ax:ij^nt 
f compensation olaimed^py ptmtBiW 
nder thie seconA injury 
tent. .wQgkmch*^- , 

'asi preperly 

latntU^s^ se^n4' ihliary 
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Under the statutes establishing such funds, it is pro- 
vided in substance that where a previously disabled 
employee suffers a subsequent compensable injury in 
the course of his emplo 3 niient, and he is entitled to 
compensation in a measure greater than the injury 
caused by the last accident, considered alone, as 
discussed supra § 298, the liability for compensa¬ 


tion is apportioned between the employer or insur- 
er and the special fund established by the statute,^! 
the employer or insurer being liable only for the 
disability due to the subsequent injury, as discussed 
supra § 298, and the'special fund being liable for 
the balance of the compensation.^^ Under some 
statutes, the procedure is for the award to run 


Tex.—State v. Bothe, Civ.App., 231 
S.W.2d 453—^Industria! Acc. Bd. v. 
Miears, CivA^pp., 227 S.W.2d 571. 
afflrmed in part and reversed in 
part on other grrounds Miears v. 
Industrial Acc. Bd.. 232 S.W.2d 
671, 149 Tex. 270. 

Time to flle claltn, acrainst fond 
<1) In general. 

Cal.—Subseauent Injuries Fund v. 
Industrial Acc. Conunission, 244 F. 
2d 889, 39 C.2d 83. 

(2) The right to partlcipation in 
the beneflts of the one per cent 
fund statute is subject to the same 
limitatlons contalned in the act pro- 
vlding for the time in whlch com¬ 
pensation or increased compensation 
may be sought. 

N.J.—^Tortorlello v. Toohey, 8 A.2d 
805, 121 lSr.J.Law 604. affirmed 8 
A.2d 291, 123 ]Sr,J.Law 202—Ruffln 
V. Albrlght, 3 A.2d 136, 121 N.J. 
Law 424, affirmed 12 A.2d 676, 124 
N.J.Law 449. 

(8) Applications of totally dis¬ 
abled employees for payment of ad- 
dltional compensation under the one 
per cent fund statute must be flled 
within two years after the date of 
the last payment of workmen’s com¬ 
pensation. 

N.J.—^Tortoriello ▼. Toohey. supra. 

(4) Under statute entitllng clalm- 
anf to compensation for total and 
permanent disability when caused by 
compensable accident foUowlng prior 
noncompensable accident, and estab¬ 
lishing a fund for that purpose, 
where clalmant was awarded com¬ 
pensation in 1984, at whlch time he 
was not shown to have been totally 
disabled as resuit of accident and 
from other cause, clalmant could not 
obtaln beneflts from the fund in 1937, 
at whlch time he was totally and 
permanently disabled. 

N.J.—^Ruffln y. Albrlght. supra. 

SI. U.S.—^Lawson v. Suwanee Fruit 
& S. S. Co.. Fla., 69 S.Ct. 508. 336 

U.S. 198, 98 LuBd. 611. 

Cal.—Subsequent Injuries Fund of 
CaL V. Industrial Acc. Oommission, 
817 P.2d 8. 

State y. Industrial Acc. Gommis- 
Sion. 806 P.2d 64, 147 CJL2d 818— 
E^lbeck y. Industrial Acc. Com-* 
mfssion of CaL. 287 P.2d 358, 135 C. 
Al2d 384. 

Minn.—^Petdrs y. Archer^Danlels-Mid- 
' land Co., 26 N.W.2d 29. 223 Minn. 
168; 


Neb.—^Franzen y. BlaJcley, 62 N.W.2d 
838, 155 Neb. 621. 

N.J.—Vandenberg y. John De Kuyper 
& Son, 69 A.2d 681, 5 N.J.Super. 
440. 

Yoessler y. Palm Fetchteler & 
Oo., 1 A.2d 82. 120 N.J.Law 553, 
affirmed 5 A2d 753, 122 N.J.Law 
484. 

Okl.—Special Indem. Fund of the 
State V. Nipper, 186 P.2d 331, 199 
Okl. 346—Special Indem. Fund Ad- 
minlstered by State Ins. Fund y. 
Christy, 184 P.2d 780, 199 Okl. 184 
—Cameron & Henderson v. Franks, 
184 P.2d 965, 199 Okl. 143—Special 
Indem. Fund v. Hobbs, 164 P.2d 
980, 196 Okl. 818—Special Indem. 
Fund y. Wood, 167 P.2d 906, 196 
OkL 867. 

Tex.—State y. Bothe, Cly.App., 281 
S.W.2d 463. 

Utah.—^Marker y. Industrial Commis- 
sion, 37 P.2d 785. 84 Utah 587, 98 

AL. R 722. 

W.Va.—^Wheellng Metal & Manu- 
facturlng Co, y. Workmen’s Com¬ 
pensation Com’r, 2 S.B.2d 252, 121 

W. Va 155—^McDaniel y. Workmen’s 
Compensation Appeal Board, 191 
S.B. 862, 118 W.Va 696. 

Unlasiued employer 

(1) Unlnsured employer is liable 
for the full compensation. 

Okl.—Starr Coal Co. v. Evans. 184 
P.2d 638. 199 Okl. 342. 

(2) A group accident policy cov- 
ering employees of transportation 
company and affording employees 
much less protection than that af- 
forded by workmen's conopensation 
policy was not “guaranty Insurance” 
or “compensation Insurance” within 
the workmen’s compensation act. and 
where physically impaired employee 
sustalned an accidental injury. the 
commission was without authority to 
make award against the special in- 
demnlty fund, but entire compensa¬ 
tion award should have been as- 
sessed against the transportation 
company. 

OkL—Special Indem. Fund v. Bram- 
lett, 206 P.2d 972, 201 Okl. 416. 

Fund for paymeiLt 
Whether moneys required to make 
up balance of permanent total dis¬ 
ability award, which employer is 
not required to pay in full because 
disability resulted in part from a 
noncompensable injury. are to be 
withdrawn from working dwnpensa- 
tion fund or surplus fund, is mat- 
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•ter for decision of compensation 
commissioner. 

W.Va.—Wheeling Metal & Manu- 
facturing Co. v. Workmen's Com¬ 
pensation Com*r. 2 S.E.2d 252. 121 
W.Va. 165. 

Bight of revlew 

<1) A “party interested” having 
right to revlew industrial commis¬ 
siones award determinlng compensa¬ 
tion payable by employer and by 
special indemnity fund to physically 
impaired person sufferlng permanent 
partial disability and thereafter sus- 
taining accidental Injury must have 
a present, direct. pecuniary interest 
in the subject matter and suffer 
fancied or real wrong in the paiv 
ticular case. 

Okl.—Cameron Henderson v. 

Franks. 184 P.2d 965. 199 Okl. 
143. 

(2) The last employer of physical¬ 
ly impaired person suffering per¬ 
manent partial disability and there¬ 
after sustaining accidental injury 
has present. direct. pecuniary in¬ 
terest In award in view of pro- 
visions in workmen*s compensation 
law requiring employer to pay com¬ 
pensation for disability caused by 
last injury and special Indemnity 
fund to pay compensation for dis¬ 
ability attrlbutable to former injury, 
and hence is “party interested” hav¬ 
ing right to revlew award. 

Okl.—Cameron & Henderson v. 
Franks, supra. 

(8) Where compensation clalmant 
contended that industrial commission 
improperly computed award. and that 
he was entitled to a greater award, 
clalmant had such interest as en¬ 
titled him to chcUlenge award as 
against special indemnity fund. 

Okl.—^Miller v. Harmon Const. Co.. 
287 P.2d 489. 206 Okl. 280. 

Fnnd Is not entitled to separate 
heaxing, that is. one separate and 
apart from that of the employer and 
insurer. 

Okl.—Special Indem. Fund v. Davis, 
264 P.2d 320. 

22. U.S.—^Lawson v. Suwanee Fruit 
& S. S. Co., Fla., 69 S.Ct 603. 336 
U.S. 198, 93 L.Ed. 611. 

Cal.—State v. Industrial Acc. Com¬ 
mission, 806 P.2d 64, 147 C.A2d 
818—^Dahlbeck v. Industrial Acc. 
Commission of Cal., 287 P.2d 853, 
135 CA.2d 394. 

Idahe.—Anderson y. Potlatch For- 
ests, 291 P.2d 859. 77 Idaho 268. 
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Ulnn. _Peters v. Archer-Danlels-Mld- 

land Co., 26 N.W.2d 29. 222 Mlnn. 
168* 

Ueb.—^Franzen v. Blakley, 52 N.W.2d 
883, 165 Neb. 621. 

N,j.—Vandenberg v. John De Kuyper 
& Son, 69 A.2d 581, 5 N.J.Super. 
440. 

Voessier v. Palm Petchteler & 
Oo., 1 A.2d 32, 120 N.J.Law 658, 
nfflrmed 8 A.2d 768, 122 N.J.Law 
434—Walker v. Albrigrht, 196 A. 
878, 119 ]Sr.J.Law 286. 

Application of Glennon, 12 A.2d 
360, 18 N.J.Misc. 196. 

OkL—Ravelin Min. Co. v. Viers, 200 
P.2d 433, 201 OkL 12—Special In- 
dem. Fund of State v. Corbin, 

199 P.2d 1020, 201 OkL 6—Special 
Indem. Pund v. Neal, 192 P.2d 660, 

200 OkL 242—Special Indem. Fund 
V. Duff, 191 P.2d 684, 200 OkL 67— 
Special Indem, Fund of the State 
V. Nipper, 186 P.2d 881, 199 Okl. 
343 —Special Indem. Fund v. Hili, 
186 P.2d 72, 199 OkL 829—Cameron 
& Henderson v. Franks, 184 P.2d 
966, 199 OkL 143—Special Indem. 
Fund of OkL v. PooL 180 P.2d 
166, 198 OkL 496—Special Indem. 
Fund of Okl. v. George, 179 P,2d 
919, 198 OkL 467. 

trtah.—^Marker v. Industrlal Commls- 
sion, 37 P.2d 786, 84 Utah 687, 98 
A.LI.R. 722. 

71 C.J. p 822 note 98. 

ParUe* 

<1) Where an employee asserte a 
claim against the fund, the state 
is a necessary and proper party. 

Cal.—State (SubseQuent Injuries 

Fund) V. Industrial Acc. Commis- 
slon, 273 P.2d 842, 126 CAu2d 740. 

(2) The state treasurer was not a 
necessary party to workmen's com- 
pensation proceeding agalnst indus¬ 
trial special indemnity fund and 
treasurer was not reQuired to be 
given notice of injury. 

Idaho.—^Anderson v. Potlatch For- 
ests, 291 P.2d 859, 77 Idaho 268. 

Time for claim 

(1) Limitations as to the time of 
glving notice of the injury and in- 
stituting proceedings for an award 
do not apply as to a claim agalnst 
the second injury fund where such 
requlrementa have been met as 
agalnst the employer. 

Idaho.—Anderaon v. Potlatch For- 
ests, supra. 

(2) Sectlon of the labor code pro- 
viding that nothing in the chapter 
shall bar right of any injured em¬ 
ployee to Institute proceedings for 
collection of compensation within fLve 
years after date of injury on 
ground that origlnal injury has 
caused new and further disability 
and that Jurisdiction of industrial 
accident commission shall .be con- 
tinuing Jurlsdiction at all times with¬ 
in flve years from daie of injury 
applies to proceedings for special 


additlonal compensation from the 
subsequent Injuries fund. 

Cal.—Subsequent Injuries Fund v. 
Industrial Acc. Commission, 244 P. 
2d 889, 89 C.2d 88. 

(3) Fact that employee may flle 
claim agalnst subsequent injuries 
fund within flve years after date of 
injury and have it heard and de- 
termined after ezpiration of that 
perlod, did not entltle fund to same 
prlvilege. 

Cal.—State v. Industrial Acc. Com¬ 
mission, App., 818 P.2d 194. 
CommutatloiL of paymants 
Where the liabillty of the special 
compensation fund for total dis¬ 
ability beneflts is established, the 
compensation beneflts periodically 
payable from such fund may in a 
proper case be commuted to one or 
more lump-sum pasrments. 

Minn.—Senske v. Fairmont & Waseca 
Cannlng Co., 45 N.W.2d 640, 282 
Minn. 860. 

Smployer’8 poymeiLts made flnrt 

(1) The payments to be made by 
special indemnity fund under an 
award agalnst it begin when the pay¬ 
ments have ceased under award made 
agalnst employer. 

Okl.—Special Indem. Fund v. Bryant 
289 P.2d 1014, 205 Okl. 680. 

(2) Where settlement on a Joint 
petitlon had been approved by state 
industrial commission and painnent 
thereof made by employer in a lump 
sum, commission had authority to 
order that payment on award agalnst 
the special indemnity fund com- 
mence Immediately thereafter. 

Okl.—Special Indem. Fund v. Bryant 

supra. 

Settlemmit wlth emplcyer 

If an award is once made on a 
properly approved settlement such 
an award may be considered as es- 
tablishing that the employee^s right 
to compensation for which the em¬ 
ployer alone is responsible has been 
exhausted, and to provide the neces¬ 
sary prerequlsite to a consideration 
of whether the employee is entitled' 
to recelve further beneflts from the 
special fund by reason of combined 
disability which is both permanent 
and total. 

Minn.—Senske v. Fairmont & Waseca 
Cannlng Co., 46 N.W.2d 640, 232 
Minn. 360. 

AttonLey’s feetf 

(1) The statute provlding for pay¬ 
ments from the one per cent fund to 
persons totally disabled as resuit of 
experiencln^ a subsequent permanent 
injury when 'clalpoant has previously 
been partially disabled from some 
'other cause does not authorize an 
award of costs aJid attorney*s fee to 
jclshpant, npCwithsJ^ndlng statute is 
iconsol^ds-ted with. wprkmen^a com- 
peusation legisls.t4pn which ddes pro: 
Vide for ^ow^ce pf posts, apd at- 
^tomeys’ fees io cla^ants. 

1^1 


N.J.—B1 V. Toohey, 14 A.2d 631, 126 
N.J.L.aw 160, affirmed 17 A.2d 166, 
126 N.XLaw 610. 

(2) In maklng an award agalnst 
special indemnity fund, state indus¬ 
trial commission was authorlzed to 
order payments of attomeys’ fees 
in addition to the perlodic payments 
to be made to claimant. 

Okl.—Special Indem. Fund v. Bryant, 
289 P.2d 1014, 206 Okl. 680—Special 
Indem. Fund v. Hobbs, 164 P.2d 
980, 196 Okl. 318. 

(3) Attorneys’ fees awarded to 
claimant*8 attomeys and ordered paid 
from special Indemnity fund in week- 
ly installments of twenty-flve doUars 
constituted compensation x)a 3 niients, 
and hence, in noaking award agalnst 
special Indemnity fund of twenty-flve 
dollars per week to claimant, state 
Industrial commission had no author¬ 
ity to order that payment of at¬ 
tomeys' fee commence immediately, 
since such payments together with 
compensation payments to claimant 
would exceed maximum compensa¬ 
tion payments of twenty-flve dollars 
per week allowed by statute. 

Okl.—Special Indem. Pund v. Bryant, 
supra. 

SednoiloB. for prior disability 

(1) In computing amount of award 
agalnst special indemnity fund in fa¬ 
vor of employee, who was a physi- 
cally Impaired person due to prior in¬ 
juries, state Industrial commission 
should have flrst computed total of 
employee’s disability resulting from 
all of injuries, then computed degree 
of disability which constituted em¬ 
ployee a physically impaired person 
by reason of prior injuries on per- 
centage of body as a whole and sub- 
tracted the same, together wlth 
award for last injury, from total 
award and then assessed remainder 
agalnst special indemnity fund. 

Okl.—Special Indem. Fund v. Jordan, 

282 P.2d 220—Special Indem. Fund 
V. Goad, 281 P.2d 179—Special In¬ 
dem. Fund V. Osbome, 272 P.2d 
892—Special Indem. Fund of State 
V. Dickinson, 268 P.2d 161, 208 
Okl. 89—Special Indem. Fund of 
State V. Woodrow, 246 P.2d 446, 
206 Okl. 580—^Miller v. Harmon 
Const Co., 287 P.2d 489, 206 OkL 
280—^Howard v. Special Indem. 
Pund, 227 P.2d 641, 204 OkL 207— 
Special Indem. Fund of OkL v. 
Hewes, 214 P.2d 240, 202 OkL 366— 
Special Indemu Fund v. Jennings, 
205 P.2d 873, 201 Okl. 380—Special 
Indem. Fund v. Ward, 186 P.2d 186, 
199 OkL 196. 

(2) Where claimant was a physi¬ 
cally impaired person by recueon pf 
two pripr injuries which were com¬ 
binabis, Industrial poxnmission should, 
have required evidence tp establ^c^^ 
de^ee of disability occasioned Sy, 
such injuries and to flnd 6hereoia[?li^, 
to percentage of dlsabilit:^4^^*3^ 
deduct percentagb so'f6teb<L'^i™ 
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against the employer or carrier, and the carrier or | the fund.^* 

employer is entitled to partial reimbursement from | In order to apportion Kability, it is necessary to 


total disabllity before maJcing an 
award ag^ainst the speclal indemnity 
fund. 

OkL—Speclal Indem. Fund ▼. Jen- 
nln^rs, supra. 

<3) Special Indemnity Fund is not 
entitled to a deductien from award 
to workman and against fund when 
degree of disabillty caused by a 
comblnatlon of disabilitles to work¬ 
man is materlally greater than that 
whlch would haye resulted from last 
Injury alone when combined injuries 
resuit in a permanent total dis- 
ability. 

Okl.—^Ravelin Min. Co. ▼. Vlers, 200 
P.2d 483, 201 Okl. 12. 

(4) Where state industrlal com- 
mission found that claimant waa a 
physically impaired person within 
meaning of section of compensation 
act dealing with compensation for 
additional disabllity and payment 
from speoial Indemnity Fund, to ex- 
tent of twenty-flve per cent per- 
xnanent partial disabllity to his rlght 
hand and twenty per cent permanent 
partial disabllity to his left hand, 
and that he suUered a subsequent 
injury to extent of thirty per cent 
of his left leg, award which Ignored 
degree of disabllity contributed by 
injury to left hand was unauthorised. 
Okl.—Special Indem. Fund v. Neal, 
192 F.2d 600, 200 Okl. 242. 

(6) Where claimant is permanent- 
ly cmd totally disabled, no deduction 
is to be made from the award against 
the fund because of claimanfs prior 
impairmentC 

Okl.-:—Special Indeno. Fund v. Long, 

; 281 P.2d 983—Special Indem. Fund 
•T. Keal, supra. 

(6) Prior to the ajnendment of 
the statute no deduction from the 
award against the fund was made 
because of the earller injury. 

Okl.—Special Indem. Fund v. Bo- 
dln6, 199 P.2d 199, 200 OkL 658-— 
Special Indem. Fund v. Hili, 186 P. 
2d 72, 199 Okl. 829—Special In¬ 
dem. Fund V. Farmer, 156 P.2d 815, 
195 Okl 262. 

(7) T^ere employer*s Insurance 
carrier paid workman, on Joint pe- 
titlOQ ssttlement, two hundred dol¬ 
iare bonus over sum llxed by Indus¬ 
trlal commlssion as amount to which 
claimant was entitled by reason of 
new Injury, it was' not necessary 
t]^t such bonus be deducted from 
award against special indemnity 
fuiid^*for increased di^bility result- 
Ing by rehson of fact that claimant 
was a previously impaired person. 
<ildl'.-^l^scial Indem. Fund v. Home» 

989, 208 Okl. 218. '* 

jfpr! vqrk?n^n’s’ 
qpm^^tisaij^ 'to , ^oot 

whjMjit.j^HM^^igilmed tp. 


cally Impaired person by reason of 
prior injury to hand, evidence sus- 
tained industrlal commissiones dnding 
that disabillty to hand should be 
computed on basis of flve hundred 
dollars, although state on behalf of 
special Indemnity fund claimed that 
records of proceeding in another 
state, which were admitted in evi¬ 
dence, showed award of larger 
amount for hand injury. 

Okl.—Special Indem. Fund ▼. Os- 

bome, 272 P.2d 892. 

(9) In determining amount of com¬ 
pensation to which Injured employee 
is entitled from second injury fund, 
created by amendment to workmen’s 
compensation act, for total perma¬ 
nent disabillty, amounts of payments 
made or benefits provlded by such 
act for his prior injuries cannot be 
charged against hlm. 

Tex.—State v. Bothe, Civ.App., 231 S. 

W.2d 463. 

(10) An employee becoming total¬ 
ly disabled by loss of leg after loss 
of other leg in previous accident was 
entitled to payment from second in¬ 
jury fimd of dilference between maxi- 
mxim compensation for total perma¬ 
nent disabllity and comblnatlon of 
payments for second injury, without 
deduction of amount received in set- 
tlement of his claim for previous 
loss of one leg. 

Tex.;—State v, Bothe, supra. 

(11) Under amendment providing 
where employee is totally ajad per- 
manently incapacitated after second 
injury that in addition to compensa¬ 
tion for second injury and after com- 
blnation of payments therefor em¬ 
ployee should be paid out of second 
injury fund compensation that would 
be due for total and permanent In- 
capaclty, word "therefor*' refers to 
payments for second injury and word 
comblnatlon indicates total compen- 
se^tipn payable for secohd injury, In- 
cluding all Installments actually paid 
and those pa 3 ^ble In the future, 
should be deductedf and there is no 
basis in language of amendment for 
holdlng that deduction should be 
ma4e for amount whibh would have 
been payable for a flrst injury if suqh 
injury were compensabla 

Tex.—Miears v. Industrlal Acc. Bd., 

282 S.W.2d 671, 149 Tex. 270. 


Beservatloa of fnnd’* UabBity 



such reservatlon can be made with¬ 
out substantial prejudice to parties 
involved. 

Okl.—^Bema v. Maloney-Crawford 
Tank Co., 281 P.2d 736. 

Award against employer 
When an award on stipulation is 
once made, and constitutes a properly 
approved settlement in full on em- 
ployer*s liabllity, award establishes 
that employee*s rlght to compensa¬ 
tion for which employer alone is re- 
sponsible has been exhausted, and 
provides necessary prerequlsite to 
consideratlon of whether employee 
is entitled to receive further bene¬ 
fits from special compensation fund 
by reason of combined disabillty 
which is both permanent and totaL 
Mlan.—^Rlkala v. RundQuist Conat. 
Com 77 N.W.2d 651, 247 Mlnn. 401. 
3^088 of slglLt in one eye after ear- 
lier loss of sight of other eye. 

U.S.—^Lawson v. Suwanee Fruit & S. 
S. Co., C.CLAL.Fla., 166 F.2d 18, af- 
flrmed 69 &,CL 508, 336 U.S. 198, 98 
L..Bd. 611. 

71 C.J. p 822 note 93 [a]. 

Daath of claimant 
Labor code section providing that 
workman’s death shall not affect his 
employer’s liabllity for compensation 
in so far as Its liabllity has accrued 
and become payable at date of death, 
has no applioatlon to awards against 
subsequent injuries fund. 

Cal—Subsequent Injuries Fund,. 

State of CAl. v. Industrlal Acc. 
Commlssion, 811 P.2d 42, 161 CLA 
2d 147. 

Evldeaoe held snffideiLt 
To support award against fund. 
Idaho.—Crawford v. Nlelson, 807 P. 

2d 229, 78 Idaho 526. 

Okl.—Special Indem. Fund v. Beeder,. 
290 P.2d 419—Special Indem. Fund 

V. Long, 281 P.2d 933—Special In¬ 
dem. Fund V. Osbome, 272 P.2d 
892—Special Indem. Fund V. Dar- 
vis, 264 P.2d 818. 

Evidence held InsniBoient 
To support award against fund. 
Ark.—^Arkansas Workmen'8 (k>mpen- 
sation Commlssion v. Sandy, 288 Sw. 

W. 2d .882, 217 Ark. 821. 

Okl.—Special Indem. Fund v. Ring,. 
189 P.2d 989, 199 Okl. 685. 

23. N.T.—Dubrow v. 40 West 83rd 
St. Realty Gorp., 167 N,T.S.2d 98, 
4 AD.2d 896—^Lambright v. St 
Luke^s Hospltal, 158 N.T.S.2d 218, 

8 AD.2d 613—^Blling v. Ontario* 
COuntry SherilTs De^, 146 N.T.S.2d 
' 182, 286 App.Z>iv. 628, ASBbrmed 13& 
NlB.2d 591, 1 N.T.2d 789, 16ar'N.Tw 
Sl2d 66 —Odtier v. Town of *Co«* 
14i''N.Y.S.2d 994, 286 App* 

■ Tfiv. '«I9^-1-I>€i Mhroney' v. Bennettt 
‘iFhifior Uelifege, 125 l<r.T;a2d 512,. 
282 Ai^.DlV;'SSa—Eline v. Am^ 
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detennine what disability would have restilted from 
the last injury had there been no prior disability or 
impairment,24 and to avoid the difficulties of proof 
in apportioning liability between the employer and 


the fund some statutes have adopted an arbitrary 
rule that in such cases compensation for a stated 
period is to be paid by the employer, and compensa¬ 
tion thereafter is to be paid by the fund.^5 


can liocomotive Co., 116 N.Y.S.2d 
770, 280 App.Div. 1003—^Wason v. 
Moyer & Pratt, 84 N.T.S.2d 371, 274 
App.Div. 313. 

Coiuty as employer is entitled to 
the benefits of reimbursement from 
the special fund to the same extent 
as private employers. 

K.T.—^Ellingr V. Ontarlo County Sher- 
iffs Dept., 146 N.T.S.2d 182, 286 
App.Div. 628, afflrmed 185 N.B.2d 
691, 1 N.Y.2d 789, 168 N.Y.S.2d 66. 

Eleoted employe» 

No distinction will be made be¬ 
tween an elected employee and a pri- 
vately hired one solely on basis the 
former was elected by voters instead 
of employed by an indivldual or 
board of directors, in determining 
eliffibility of county for reimburse¬ 
ment under workmen*s compensation 
law authorlsing reimbursement from 
special fund for compensation or 
death benefits in case disability or 
death would not have occurred ex- 
cept for pre-existlng ’ permanent 
physical disability. 

N.Y.—^Elling V. Ontario County Sher- 
Iffs Dept, 146 N.Y.S.2d 182, 286 
App.Div. 628, afiOlrmed 186 N.E.2d 
691, 1 N.Y.2d 789, 168 N.Y.S.2d 
65. 

SUioosls oasas 

In vlew of expressed purposes of 
the workmen^s compensation law to 
make silicosis cases compensable 
wlthout limit and irrespectlve of pre- 
vious disability, and to impose a 
substantiai part of the burden on in- 
dustry as a whole, workmen's com¬ 
pensation board should not have de- 
nled employer and state Insurance 
fund reimbursement under the work- 
men*8 compensation law for total 
disability payments made to clalmant 
for disability due to silicosis, merely 
because no formal, written notfce of 
olalm for reimbursement was filed as 
reaulred by the workmen*s compen¬ 
sation law. 

N.Y,—^Deubel v. Buftalo Pottery, 128 
N.Y.S.2d 892, 288 App.Div. 542. 

Wme for olaim for reimbursement 
N.Y.—^IHengel v. John Frederlci & 
Sons, 161 N.Y.S.2d 461, 3 A.D.2d 
885^Lambright v. St Luhe^s Hos¬ 
pita 168 N.Y.S.2d 218, 8 A.D.2d 
618—Webb V. Norwloh Knitting 
. Co.,,,l<2s8 N.Y^S,2d 140, .2818 App.Div, 
754—^De Manooey v. ^nnett Junior 
Collega 125 N.Y.S.2d 612, 282 App». 
lilv. ^84^^6lline v. American Dop^^’- 
mottvfe Cb.i 116 N.T.S.2d 7f0, 180 
AhpiDlv. 1003—Cewfiglia ir, MCcDoh- 
i»i lirxsl^ai -sieSt; S7» 

y. Ifartliis, N.T. 

8.2(1 628. 271 '• .-' t 


24. Cal.—Pacific Q-as & Blec. Co. v. 
Industrial Acc. Commission, 272 P. 
2d 818, 126 aA2d 564. 

MInn.—^Peters v. Archer-Danlels-Mid- 
land Co., 26 N.W.2d 29, 228 Minn. 
168. 

Ohl.—Special Indem. Fund v. Prew- 
itt 206 P.2d 306, 201 Okl. 308— 
Special Indem. i\ind of Okl. v. 
Georga 179 P.2d 919, 198 Okl. 467. 

Batlng of prior disability of em¬ 
ployee was not an issue in proceed- 
ing brought to recover compensation 
from a new employer for subse- 
quent injury. 

Cal.—^Pacific Gas & Blec. Co. v. In¬ 
dustrial Acc. Commission, 272 P.2d 
818, 126 aA2d 664. 

25. N.Y.—Chardeen v. General Elea 
Co., 187 N.Y.S.2d 410, 286 App.Div. 
914—Grimes v. Village of Albion, 
111 N.Y.S.2d 819, 270 App.Div. 486 
—Shanley v. 60th Dane Corp., 62 
N.Y.S.2d 788, 270 App.Div. 690. 

Oomputatlon of time; medioai bene- 
ftts 

(1) Workmen*s compensation act 
permittlng reimbursement from spe¬ 
cial disability fimd for ali compen¬ 
sation and medical benefits subse- 
quent to those payable for flrst one 
hundred and fbur weeks of disabil¬ 
ity, did not express a legislative in- 
tention that a clalmant must have 
received both medical benefits and 
compensation for one hundred and 
four weeks if carrier weus to be re- 
imbursed for further payments of el- 
ther, and insurance carrier was enti¬ 
tled to reimbursement for medical 
benefits paid after one hundred and 
four weeks even though clalmant 
was paid oompensation for only 
twenty-eight and five sixths weeks 
of disability. 

N.Y.—^Mastrodonato v. Pfaudler Co., 
123 N.B.2d 83, 807 N.Y. 692. 

(2) Prov^lon of workmen’s com¬ 

pensation law for reimbursement of 
Insurance carrier from special dis¬ 
ability fund for ali compensation and 
medical benefits subsequent to those 
payable for first’ one hundred and 
four ' weeks of injured employee^s 
disability authorlzes reimbursement 
of carrier for medical benefits paid 
after on^ hundre^ and four weeks of 
medical impalrment and compensa¬ 
tion paid after such period bf finan- 
cial imjpalrment, so that workmen’s 
coinpeisatlW^b^rd erred in dlrect- 
,lng reimbursemy&k^ di carrier 'from 
such fp]bd for compensation pay- 
ablief aStdr ' ^6' hundred ' and four^ 
wec&s’ 'e^plo^6e*s 

idlbabifity,^’' W&4re ’ 'bawrrfe#^ 

:»paid byjr . 


N.Y.—Hastlngs v. Hugh T. Beckwith, 
Ino, 163 N.Y.S.2d 764, 4 AD.2d 
714. 

(3) The term '*medical benefits** in 
provlsion of workmen’s compensation 
law for reimbursement of insurance 
carrier from special disability fund 
for all compensation and medical 
benefits subsequent to those payable 
for first one hundred and four weeks 
of iniured employee*s disability 
means expenses, whenever and how- 
ever infrequently incurred, for medi¬ 
cal disability or impalrment exist- 
ing for such period, whlle ‘‘compen¬ 
sation benefits*’ mean weekly pay¬ 
ments. 

N.Y.—^Hastlngs v. Hugh T. Beckwith, 
Inc., supra. 

Death beiLeltts; ftueral expenses 
“Death benefits" under provlsion 
of the workmen*s compensation law 
that employer or Insurance carrier 
shall, in the flrst instance, pay fu- 
neral expenses and death benefits in 
case of death of disabled person, but 
that employer or Insurance carrier 
shall be reimbursed from the special 
disability fund for all "death bene¬ 
fits" payable in excess of one hun¬ 
dred and four weeks, do not include 
funeral expenses, and employer and 
insurance carrier are not entitled to 
reimbursement for funeral expenses. 
N.Y.—^Krause v. Ronell Decorators, 
Inc., 142 N.T.S.2d 66i 286 App.Div. 
899, afflrmed 188 N.B.2d 710, 1 N.Y. 
2d 676, 160 N.Y.S.2d 202. 

OompensatloiL paid for flrst oooideiit 
not oonnted 

(1) Where employee sustained 
back injury for which he was com- 
pensated and thereafter retumed to 
Work at a llghter job at lower wages, 
and there sufiCered a second back in¬ 
jury, resulting in partial disability 
attributable equally to the two acci¬ 
dente, employer was entitled to re¬ 
imbursement from special disability 
fund only for awards exceeding one 
hundred and four weeks after second 
accident, but not to reimbursement 
after flrst one hundred and foUt- 
weeks of disability for both aoQl- 
dents. 

N.Y.—Gessi V. Kennedy Valve Mfg.; 
Co., 146 N.Y.S.2d 861, 1 AD.2d 718.. 

(2) Workmen*a comipensatioii board 
properly held that employer wa:siQb^t 
entitled td‘r^mbursekfie^t from^V^l^ 
cial dlsabllil^ fund for diSi^W 
cbmjpenSation baid en^loycJd 

.cbss of one hiutdred ahd f6i^4'yil^ 
vhikbss «io]^ldyer*s liability «f^ ffWw 
iof second ef twd accld^i^-^iiy^^ 
jsfijsydiied *4lli^plo$^ 
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The statutes vary a good deal in their coverage, or a complication of an earlier industrial injury.^s- 
and the special fund is liable for compensation only Where the death or disability results solely from 
where both the prior condition of the employee and the earlier accident and is not contributed to by a 
his condition subsequent to an industrial injury meet subsequent accident, the fund is not liable.3<> Simi- 
the requirements of the statute.^® Such statutes larly, where the death®^ or disability^^ results solely 
do not give the employer relief as to every accident from the last accident and is not substantially con- 
that may be suffered by a handicapped employee.^^ tributed to by the earlier impairment, the fund is not 
In order for the fund to be liable, the second acci- liable. Where the disability is the resuit of two 
dent must be compensable the fund is not lia- acddents, the award is to be apportioned between 
ble where the subsequent accident does not arise the two accidents, and the special fund is liable only 
out of, and in the course of, employment and is com- for its appropriate share of the portion of the award 


pensable only on the theory that it 

dred and four weeks, thou^rb hia 
comblned disability period as results 
of both accidents totaled one hundred 
sixty-three and eUrht-tentha weeks. 
N.T.—Seaman v. Endlcott Johnson 
Oorp., 115 N.T.S.2d 540, 280 App. 
DIy. 904. 

(S) Where two accidental Injuries 
contributed to permanent partial dis¬ 
ability, employer*s compensation In¬ 
surance carrler was entltled to reim- 
bursement from special disability 
fund only for portion of compensa¬ 
tion after one hundred four weeks 
awarded on account of second injury. 
N.T.—Conklln v. Arden Farms Dairy 
Co., 156 N.Y.S.2d 765, 2 A.D.2d 910. 

26. Mass.—McXiean's Case, 93 NJB2.2d 
233, 326 Mass. 72. 

Hlnn.—^Rikala v. Rundqulst Const. 
Co., 77 N,W.2d 551, 247 Minn. 401— 
Senske v. Falrmont & Waseca Can- 
nlnsr Co., 45 N.W.2d 640, 282 Mlnru 
350. 

Neb.—^Franzen v. Blakley, 52 N.W.2d 
833, 155 Neb. 621. 

N.J.—Application of Glennon, 12 A.2d 
860, 18 N.JJ^lsc. 196. 

N.T.—Sherman v. Holland Furnace 
Co., 156 N.y.S.2d 407, 2 A.D.2d 911— 
Goldat V. General Outdoor Adver- 
tislng Co., 70 N.T.S.2d 366, 272 App. 
Div. 850. 

Bight to appeal 

Special disability fund created by 
workmen*s compensation law had 
right to appeal from workmen’s com¬ 
pensation board's declsion and award. 
N.T.—Hastlngs v. Hugh T. Beckwlth, 
Inc., 163 N.T.S.2d 754, 4 A.D.2d 714. 

OklalLonta mle 

(1) To authorlze award of compen¬ 
sation against special Indemnlty 
fund, claimant must show that he 
was a physlcally Impalred person, 
that he suffered another compensa- 
ble injury resultlng In addltlonal per¬ 
manent disability combinable with 
disability because of previous Impair¬ 
ment, and that combinatlon of both 
dlsabilities is materially greater than 
tl^t whlch would have resulted from 
subsequent injury alona ^ 

Okl.—Howard v. Special Indem. 

. Fun(^ 227 P.2d 641, 2.04 OW, 207— 


is the resuit of | charged against 

Special Indem. Fund of Okl. y. 
Hewes, 214 P.2d 240, 202 Okl. 356— 
Special Indem. Fund v. Arnold, 200 
P.2d 907, 210 Okl. 51—Special In- 
dem. Fund of State of Okl. v. Hunt, 
190 P.2d 795, 800 Okl. 1—Special 
Indem. Fund v. James, 189 P.2d 171, 

199 Okl. 624—Special Indem. Fund 
V. W^ard, 185 P.2d 186, 199 Okl. 196 
—Special Indem. Fund Adminis- 
tered by State Ina Fund y. Chrlsty, 
184 P.2d 780, 199 OkL 18^^pecial 
Indem. Fund y. Hobbs, 164 P.2d 980, 
196 Okl. 818—Special Indem. Fund 
of Okl. y. Gambrell, 164 P.2d 240, 
196 Okl. 203. 

(2) The prerequlsite condltlons on 
whlch applicability of special Indem- 
nity fund act rests are jurlsdlctional, 
and in the absence of proof of their 
exlstence, Industrial commlssion can- 
not enter any benefit award under the 
act. 

Okl.—Clyde’s Auto Salyage & Coal 
Operators Cas. Co. y. Hughes, 231 
P.2d 356, 204 Okl. 467—Special In¬ 
dem. Fund y. Patterson, 217 P.2d 
536, 202 Okl. 637—Special Indem. 
Fimd y. Quinalty, 203 P.2d 713, 201 
Okl. 204—Special Indem. Fund of 
State of Okl. y. Hunt, 190 P.2d 795, 

200 Okl. 1. 

(3) Findlngs as to all requisite 
facts are necessary to support an 
award against the fund. 

Okl.—Special Indem. Fund of State y. 
Woodrow, 246 P.2d 445, 206 Okl. 680 
—Special Indem. Fund y. Prewitt, 
206 P.2d 306, 201 Okl. 308. 

27. N.T.—^Rice y. Williams & Co., 
142 N.T.S.2d 109, 286 App.Diy. 299. 

2a N.T.—Crayen y. Andrews, 128 
N.T.S.2d 143, 283 App.Biy. 345— 
Webb y. Norwich Knitting Co., 128 
N.T.S,2d 140, 283 App.Diy. 764. 

29. N.T.—Webb v. Norwich Knitting 
Co., supra. 

30. N.T.—Tillman y. Katz, 151 N.T. 
S.2d 812, 2 A.D.2d 613. 

31. N.T.—Rice y. Williams & Co., 
142 N.T.S.2d 109, 286 App.Diy. 299 
—^Roberts y. Star Woolen Co., 131 
N,T.S.2d 648, 283 App.Dlv. 1122. 

154 


the later accident** It has been 
Sulolde 

Eyldence that employee who had 
lost all ylslon of right eye during in- 
fancy and who had preyiously suf¬ 
fered a forty per cent permanent loss 
of use of left eye as resuit of acci¬ 
dent while working for another em¬ 
ployer sustalned addltlonal Injuries 
to left eye as resuit of accident dur¬ 
ing course of his emplosnnent causlng 
hlm to suffer a sixty per cent loss of 
use of that member, and that em¬ 
ployee thereafter, while suffering 
from depressiye psychosis, commit- 
ted suicide supported finding that 
employee's death was due solely to 
accidental Injuries and that award of 
death beneflts should not be made 
against special fund for reopened 
casea under workmen’8 compensation 
law. 

N.T.—^Pushkarowitz y. A. & M. Kra- 
mer, 88 N.T.S.2d 885, 276 App.Diy. 
875, afllrmed 90 N.E.2d 494, 800 N.T. 
637. 

32. N.T.—Green y. William Hen- 
gerer Co., 148 N.T.S.2d 746, 1 AD. 
2d 856—^Reed y. C. R. Edmonds & 
Sons, 126 N.T.S.2d 68, 282 App.Diy. 
1083—^Ehinger y. Hotel St. Regis, 
104 N.T.S.2d 226, 278 App.Dlv. 866. 

Okl.—^Petroleum Maintenance Co. y. 
Herron, 206 P.2d 182, 201 Okl. 398— 
Special Indem. Fund of Okl. y. Ben- 
nett, 187 P.2d 991, 199 Okl. 505. 
loss of eyes; defeotlve tIsIoil 
Prior organlc or functional perfec- 
tion or ylsual normallty is not a 
conditional prerequlsite to liability 
for statutory compensation for the 
total and permanent loss of the fac- 
xilty of sight, and in such clrcum- 
stances the statute proyiding com¬ 
pensation payments from the one per 
cent fund for subsequent permanent 
Injuries has no appUcation, since 
there is a compensable total disabil¬ 
ity as resuit of the loss of both eyes 
as a resuit of one accident. 

N.J.—Yaccaro v. Walter Kidde & Co., 
48 A2d 898, 134 N.JXaw 491. 

33. N.T.—^McGowan y. McCosco, 163 
N.T.S.2d 650, 4 A.D.2d 726—Conklln 
y. Arden Farms Dairy Co., 166 N.T. 
S.2d 765, 2 AD.2d 910—Sherman y. 
Holland Furnace Co., 166 N.T.S.2d 
407, 2 AJ>.2d 911. 
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indicated that the subsequent injury fund is not lia- 
ble where the last accident aggravates, activates, or 
accelerates the pre-existing condition.®^ 

Ordinarily the fund is not liable unless the sub- 
sequent condition is permanent^® and the subsequent 
disability is materially and substantially greater than 
would have resulted from the last accident alone,^® 
or the subsequent injury or death is one which 
would not have occurred except for the prior im- 


painnent.5'^ Under some statutes it is sufficient if 
the subsequent disability is greater than the disa¬ 
bility that would have resulted from the last acci¬ 
dent alone;®® but under other statutes the fund is 
liable only where the daimant is totally and per- 
manently disabled after the subsequent injury.^» 

A permanent partial disability which was in ex- 
istence at the time of the subsequent injury is a con¬ 
dition precedent to recovery from the spedal fund.^® 


S4. Minn.—^Rikala v. Bundaulst 

Const Co., 77 N.W.2d 551, 247 Mlnn, 
401. 

N.J.—^Balash v, Harper, 70 A.2d 747, 
8 N.J. 487. 

Davenport v. Alvord Hotel, 91 
A.2d 361, 21 N.J.Super. 493. 

Application of Glennon, 12 A.2d 
860, 18 N.J.Misc. 196. 

N.T.—^Breen v. Falrvlew Foun- 
dry, Inc., 126 N.T.S.2d 246, 282 App, 
Dlv. 1082—Miller v. U. S. Televi- 
slon Mfgr. Co., 122 N.T,S.2d 427, 282 
App.Div. 782. 

Vemporary Injuxles 
Where the Injuries from the later 
accident are of a temporary nature, 
the fund is not liahle. 

N.T.—Scoma v. Wrlgrht Associates 
Bldg. Oorp., 189 N.T.S.2d 879, 285 
App.Div. 1096. 

36. N.T.—^Lampman v. Leonard Hos- 
pital, 144 N.T.S.2d 853, 286 App.Dlv. 
1046. 

Okl.—^Howard v. Special Indem. Fxmd, 
227 P.2d 641, 204 Okl. 207—Special 
Indem. Fund v. Prewltt, 206 P.2d 
306, 201 Okl. 808—Special Indem. 
Fund V. Neal, 192 P.2d 660, 200 
OkL 242—Special Indem. Fund of 
State of OkL v. Wrlgrht, 191 P.2d 
194, 200 OkL 55—Special Indem. 
Fund V. Drye, 188 P.2d 859, 199 
OkL 558—Basrle-Plcher Min. & 
Smeltlngr Co, v. Van Gundy, 188 P. 
2d 210,199 Okl. 522—Special Indem. 
Fund of Okl. V. Gambrell, 164 P.2d 
240, 196 Okl. 203. 

Sisahilities whioli may he oomhliLed 
(1) The Special Indemnity Fund 
Act is applicable If prevlous impalr- 
ment be comblnable under the work- 
men's compensation law with the 
later injury resultinfir from the com¬ 
pensabis accident, treatingr the pre- 
ezistinsr injury as though it occurred j 
at time of later Injury and combined 
efitects or disability of the pre-exist- 
ingr condition and the later accldental 
compensabis Injury Is materially 
greater than the disability resulting 
from the later injury standing alone. 
Okl.—Special Indem. Fund of Okl, v. 
Wade, 189 P.2d 609, 199 Okl. 647. 

<2) A schedule injury and a non- 
schedule injury may not be combined 
and consldered as a disability to the 
body as a whole so as to subject the 
fund to liabillty for the disability in 
excess of that caused by the last In¬ 


jury except where the injuries resuit 
in total disability. 

Okl.—^Henry Schafer, Inc., v. Mitchell, 
198 P.2d 397, 200 Okl. 610—Special 
Indem. Fund of State v. Lee, 193 
P.2d 806, 200 OkL 827. 

(3) Permanent partial disability to 
foot could not be combined with a 
prevlous disability to back so as to 
flx liabillty on the special indemnity 
fund, where the only medical testi- 
mony was that daimant had only 
slxty per cent permanent disability 
to the body as a whole as resuit of 
the combined injuries. 

Okl.—Special Indem. Fund of State v. 
Kllgore, 219 P.2d 1001, 208 Okl. 241. 

(4) Prior Injury causlng total loss 
of claimant*s eye and subsequent in¬ 
jury to claimanfs feet may be com¬ 
bined in maklng award agalnst spe¬ 
cial indemnity fund, if by reason of 
such comblnatlon daimant has a dls- 
ablllty materially greater in degree 
than that caused by injury to his feet 
alona 

Okl.—Special Indem. Fund v. Home^ 
254 P.2d 988, 208 OkL 218. 

<5) Prevlous physical impairment 
by reason of injury to right thumb 
did not glve state industrial commis- 
sion jurlsdlction to award additional 
disability payable from special in¬ 
demnity fund to workman receivlng | 
compensable Injury to left index fin- 
ger, where evidence showed that 
neither injury entered the hand. 

Okl.—Special Indem. Fund v. David- ! 
son, 162 P.2d 1016, 196 Okl. 118. 

(6) Where evidence showed dis¬ 
ability resulting from combination of 
pre-existing total loss of Vision of 
one eye and perznanent partial loss of 
use of foot by later compensable ac¬ 
cident was materially greater in de¬ 
gree than that which resulted from 
the foot injury, an award for com¬ 
pensation against special indemnity 
fund was proper. 

Okl.—Special Indem. Fund v. TJrban, 
204 P.2d 637, 201 Okl. 226. 

(7) Schedule injuries generally see 
supra S 806 et seq. 

<8) Multiple and successive in¬ 
juries generally see supra 5 308. 
Bvidenoe held suflloiient 
To Show that disability was great¬ 
er because of prfor impairment. 

N.T.—Lampman v» Leonard Hospltal, 
144 N.Y.S.2d 651, 286 App.BiV, 1046, 


*Okl.—Special IndentL Fund v. Osbome, 
272 P.2d 392—Special Indem. Fund 

V. Horne, 254 P.2d 988, 208 Okl. 218 
—Special Indem. Fund v. TJrban, 
supra—Special Indem. Fund v, 
James, 189 P.2d 171, 199 Okl. 624— 
Special Indem. Fund Administered 
by State Ins. Fund v. Chrlsty, 184 
P.2d 780, 199 Okl. 184—Special In¬ 
dem. Fund of Okl. v. Gambrell, 164 
P.2d 240, 196 Okl. 203. 

Svidence held Insnfflolent 
To Show that disability was great¬ 
er because of prior impairment. 

N.T.—Green v, Willlam Hengerer Co., 
148 N.T.S.2d 746, 1 A.D.2d 856. 

Okl.—^Merrick v. Blackman, 207 P.2d 
942, 201 Okl. 553—Special Indem. 
Fund V. Neal, 192 P.2d 660, 200 OkL 
242—Special Indem. Fund v. Drye, 
188 P.2d 369, 199 Okl. 663—Bagle- 
Picher Min. & Smelting Co. v. Tan 
Gundy, 188 P.2d 210, 199 OkL 522. 

37. N.T.—Elling v. Ontario County 
SheriiTs Dept., 146 N.Y.S.2d 182, 
286 App.Div. 628, affirmed 135 N.F. 
2d 691, 1 N.Y.2d 789, 163 N.T.S.2d 
65—Rlce V. WUliams & Co.. 142 N. 
T.S.2d 109, 286 App.Div. 299. 

38. N.T.—^Wason v. Moyer & Pratt, 
84 N.T.S.2d 371, 274 App.Div. 813. 

Okl.—Clyde's Auto Salvage & Coal 
Operators Ca^. Co. v. Hughes, 281 
P.2d 856, 204 Okl. 467. 

There need not he a reductlon in 
wage-eacnlng oapadty; it is suffi¬ 
cient if there is a medical disability. 
N.T.—^Mastrodonato v. Pfaudler Co., 
123 N.B.2d 83, 307 N.T. 592. 

39. Neb.—Franzen v. Blakley, 52 N. 

W. 2d 838, 155 Neb. 621. 

N.J.—^Balash v. Harper, 70 A.2d 747, 
3 N.J. 487. 

40. Cal.—State v. Industrial Acc. 
Commlsslon, 806 P.2d 64, 147 CA. 
2d 818. 

N.T.—Souers v. Town of Blenhelm, 
106 N.Y.S.2d 886, 278 App.Div. 1030. 
‘disabled” means a combination 
of partial or total physical incapact- 
ty and of Inabillty to work. 

CaL—State v. Industrial Aco. Com- 
mission, 306 P.2d 64, 147 CtA.2d 
818. “V 

The bnrden of proof as to the pre¬ 
vlous disability or impairment r^sts 
on the clainmnt. ^ ^ 

Minn.—Hlkala v. Hundquidrt "'drfbst. 
Ca. 77 N.W^2ar^:^ 347 
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The previous condition must be permanently and 
partially disabling, and capable of being fixed in 
definite percentage of disability.^i Under some 
statutes - the prior impairment or disability must 
have affected eaming power,^2 and liability is not 
apportioned and the second injury fund is not lia- 
ble where the employee was not so disabled prior 
to the accident that he was unable to perform his 
usual duties>3 It would seem that where the em¬ 
ployee was totally and permanently disabled at the 
time of the later accident no liability can be im- 
posed on the fund,^* but it has been held that an 


employee rated one hundred per cent disabled prior 
to the second injury was entitled to an award meas- 
ured by his entire disability, and to recover from the 
special fund for that proportion of his disability 
which was not due to the second injury>5 

In 'view of the fact that the purpose of the estab- 
lishment of second injury funds is to further the 
employment of handicapped workers, it has been 
held that there is no apportionment and the fund is 
not liable where the pre-existing impairment was 
not obvious or known to the employer,^® or where 


E-vldenoe held «afflciexLt 

To Show prior permanent disabil¬ 
ity. 

K.T.—^Du^ran v. Mulier Dalrles, Inc., 
12B N.Y.S.2d 530. 282 App.Dlv. 590. 

Erldenoe held InsnfflcloiLt 
To Show prior permanent physlcal 

Impairment 

Cal.—State v. Industria! Acc. Com- 
mission, 806 P.2d 64, 147 C.A.2d 
818. 

N.T.—Bellospirito ▼. Smith, 187 N.T. 
S.2d 601, 286 App.Div. 912. 


41. N.J.—Gorman v. Mlner-Ed^r 
Chemical Corporation. 198 A 404, 
406, 16 N.XM1SC. 170. 

^Trevlous permanent and partial 
disability must be, as to its existence 
and extent substantially as certain 
and as capable of ascertaimnent as 
previously Incurred permanent par¬ 
tial disability throush the loss of 
one hand.’* 

K.J.—Gorman v. Miner-Edgar Chem¬ 
ical Corporation, supra. 


“A weakness, whether patholoiTloal 
or tranmatio in orlsrin, which does 
not become znanifest untll an acci¬ 
dent occurs, is not ordlnarily consid- 
ered as a disability, bein^r too indefi¬ 
nite and speculative for practical 
purposes.’’ 

N. J.—Gorman v. Miner-Edgsur Chemi¬ 
cal Corporation, supra. 


Pageft disease 

Where Pagefs disease, with which 
Employee was afOllcted, was dormant 
untll he accidentally broke his right 
hip bone knd was thereafter precipi- 
tated into state of activity by acci¬ 
dent rendering his leg useless, em- 
Ployee^s condition was resuit of ac¬ 
cident and not of prior condition, 
and employer was therefore liable for 
additlonal coinpensation beyond four 
hundred week period and no portlon' 
^^r^f was chargeable to one per 
cadt fund. 

^^^Xr'-G 9 nna^ v. Miner-]p3dgar Cheml- 
^.■ ^^jCpjporation,. supra. ' 


43. Minn.—^Rikala v. Rundquls 

,0(wjsf.^a, 77 247 Minn 

N.J.—Davenport v. Alyprd Hoteh 2' 
?SF^•SuPeI^ ■493, " ' ^ 

Mfiler 


S.2d 495, 282 App.Div. 790—Klein 
V. Ambroslno, 101 N.T.S.2d 945, 278 
App.Div. 620—Rodstein v. Colum- 
bla Mach. Works. 92 N.T.S.2d 688, 
276 App.Div. 790—^Rak v. New York 
Car WTheel Co.. 70 N.Y.S.2d 886, 272 
App.Div. 856. 

Evldenoe held sufflolent 

To Show that disability dld not af- 
fect abllity to perform work or earn- 
ing capacity. 

N.Y.—^Pamell v. BufEalo and Port 
Erie Public Bridge Authority, 135 
N.Y.S.2d 809, 284 App.Div. 1070. 

44. Okl.—Clyde’s Auto Salvage & 
Coal Operators Cas. Co. v. Hughes, 
231 P.2d 356, 204 OkL 467—Special 
Indem. Fund v. Prewltt, 205 P.2d 
306, 201 Okl. 808. 

Evldenoe held suflloleiLt 
To support flnding that claimant 
was not totally and permanently dis- 
abled prior to later accident. 

Okl.—Special Ihdem. Fund v. Long, 
281 P.2d 938. 

45. Cal.—Smith v. Industrial Acc. 
Commlssion, 282 P.2d 64, 44 0.2d 
864. 

Dahlbeck v. Industrial Acc. Com- 
mission of CaL, 287 P.2d 853, 135 
C.A2d 894. 

46. CaL—Subsequent Injuries Fund, 
State of Cal. v. Industrial Acc. 
Commisslon,.311 P.2d 26, 150 C.A2d 
716—State v. Industrial Acc. Com- 
mission, 306 P.2d 64, 147 C.A2d 818 
—Urquiza v. Industrial Acc. Com¬ 
mlssion of Cal, 800 P.2d 871, 144 
C.A2d 322^ 

NiY,—Sheldon v. Doughty’s Laundry 
Service, 16T N.Y,S.2d 66, 4 A.D.2d 
909—Tuttle V, Hotel Earle, 166 N. 
Y.S.2d 526, 2 A.D.2d 906, amended 
on other grounds 158 N.Y.S.2d 780, 

8 AD.2d 609—^Elling v. Ontarlo 
County SherifTs Dept., 146 N.Y.S. 
2d 182, 286 App.Div. 628. afElrmed 
135 N.B.2d 691, 1 N.T.2d 789, 153 
N.Y.S.2d 65—Handaly v. Alfred 
Blayer & Co., 144 N.Y.S.2d 881, 286 
App.Div. 1050, rearkument and ap- 
peal deniedJl49 ll,Y.^..234*:l;.4wI>. 
2d >7^2-i-Young V- WateitbOT^, 142 
N.Y.S:2d 148,^ 286. .990— 

. Rtc^ .V. wauams’ 4 ,142 N.Y.S. 

2d 109^ 399-H6^ugh- 


nessy v. Troy Englneering Co., 137 
N.Y.S.2d 407, 285 App.Div. 913— 

Baron v. Nobar Realty Corp., 120 
N.Y.S.2d 146, 281 App.Div. 295— 

Accardy v. Parker-Kalon Corp., 108 
N.Y.S.2d 23, 279 App.Div. 678— 

Zyla V. A D. Juilllard & Co., 102 
N.Y.S.2d 256, 277 App.Div. 604— 

Mueller v. Rutgers Club, 101 N.Y.S. 
2d 953, 278 App.Div. 619. 

«Impalnuent” does not mean an 
unknown condition, but refers to a 
condition that oauses loss of func- 
tion of the body in whole or in part. 
Cal.—State v. Industrial Aoe. Com¬ 
mlssion, $06 P.2d 64, 147 C.A2d 818 
—State Subsequent Injuries Fund 
V. Industrial Acc. Commlssion of 
Cal., 288 P.2d 31, 135 C.A2d 644. 
Proof that employer had knowledge 
of pre-existing disabling condition is 
a prerequisite to recovery of bene- 
flts from subsequent injuries fund 
for permanent partial disability due 
to combined ellect of industrial In¬ 
jury and previous disability or Im¬ 
pairment. 

Cal.—State v. Industrial Acc. Com¬ 
mlssion, 306 P.2d 64, 147 CA.2d 
818. 

Blected employee 

If actual knowledge of an elected 
county employee*s pre-existing dis- 
abiUty be deemed impossible solely 
because of the number of voters 
electlng him, such knowledge should 
be Imputed to county by law in de- 
termining county’s eliglbility for re- 
imbursement from special disability 
fund. 

N.Y.—^Elling V. Ontario County Sher- 
ilf's Dept., 146 N.Y.S.2d 182, 286 
App.Div. 628, affirmed 135 N.E.2d 
691, 1 N.Y.2d 789, 163 N.Y.S.2d 66. 
Bxtent of kiLowledge 

(1) Where employer knew that 
claimant couid not do his re^piijar 
work followhag drst accident, but 
there was .no proof of knowledge o£ 
empioy^ thatr pjeior to second acci¬ 
dent,; dra4 inJnry had resulted in a 
permanent condition, carrler wa/s not 
entililed to ^reipoburaoment from spe- 
c4al ^sabUlty fWid after one hundred 
apd of disability folloW- 

ina: aw^fjd 9*^ oompenoation upbn sec¬ 
ond accl4^^, w ' . 
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the daimant was not hired or retained in employ- 1 ment as a partiaUy disabled person.*’ Thus the 


jtY—Weller ▼. Imperiai Paper & 
Color Corp.. 142 N.T.S.2d 255, 286 
App.Piv. 896. 

(2) Where employer knew of em- 
ployee*s operation for removal of an 
Intenrertebral disc, but employer be- 
lieved that employee had fully re- 
covered at time of occurrence of sub- 
seauent accident, It could not be said 
that employer retained employee in 
his employ at that time wlth knowl- 
edge of an existingr, permanent Im- 
pairment, and employee’s claim did 
not come within provisione of the 
gecond injury law, and employer was 
not entitled to relmbursement from 
the special fnnd under the second 
Injury law. 

—Luero v. Tronolone, 146 N.i.S. 
2d 881, 1 A.D.2d 713. 

(3) With respect to employer’s 
right to relmbursement from special 
dlsabllity fund under second injury 
law, there is no requirement that 
employer have had medieal evidence 
or knowledfire to a point of medieal 
certainty as to permanence of work- 
man's first Injury, and it is sufllcient, 
in a case in whlch such injury was 
actually permanent, that employer 
have formed his own conclusion or 
belief that injury was permanent. 
N.T.—Dubrow v. 40 West 33rd St 

Kealty Corp., 167 N.T.S.2d 98, 4 
AJ>.2d 896—Sheldon v. Doughty*s 
liaundry Service, 167 N‘.T.S.2d 56, 
4 A.D.2d 909. 

Knowled«’e of employex^s wlfe 

Proof of knowledgre by employer*s 
wlfe of slliTht physlcal disability or 
weakness of gardener did not neces- 
sarily require a findingr by workmen*s 
compensation board that employer 
had knowledsre of permanent physlcal 
impairment of gardener, so as to 
charge special disability fund. 

N.T.—Bellospirito v. Smith. 137 N.T. 
S.2d 601, 285 App.Dlv. 912. 

Knowledge aoquired alter aeddent 
Khowledge of employer with re- 
spect to exlsting physlcal Impair¬ 
ment of employee acquired subse- 
quent to accident resultlng in death 
fumishes no basis for relmbursement 
from the special disability fund. 

N.T.—Accardy v. Parker-BAlon Corp., 
108 N.T.S.2d 23, 279 App.Div. 678. 


if employer knew of his condition, 
within sectlon of the labor code deal- 
Ing with addltlonal compensation 
from the subsequent injuries fund in 
case of combined permanent partial 
disabllltiea 

CaL—^Urqulza v. Industrial Acc. Com- 
misslon of CaL, 300 P.2d 871, 144 
CJL2d 322. 

SUght sweUing or enlargemeiii of 
aakles and knees of siacty-four-year 
old deputy county clerk, whlch did 
not resuit in pain, limitation of ac- 
tion, or weakness, and did not aflect 
her performance on the job, did not 
constitute permanent partial *‘dis- 
abilitjr*’ or “Impairment” within stat¬ 
ute providing for pasnnent of part of 
compensation for disability .due to 
combined efCect of industrial injury 
and previous disability or impair¬ 
ment from subsequent Injuries fund. 
CaL—State v. Industrial Acc. Com- 
mlsslon, 306 P.2d 64, 147 C.A.2d 818. 

XCaowledge dne to family rala-jbioiudiip 
(1) That corporate offleers of em¬ 
ployer, who were sons of employee, 
knew of permanent physlcal impair¬ 
ment of employee before latter^s em- 
ployment because of family relatlon- 
ship could not defeat corporationes 
claim for relmbursement ag^nst spe¬ 
cial disability fund for payment of 
workmen’s compensation beneflts 
made after employeees injury and 
death under conditions meeting stat- 
utory test of disability before hlrlng. 
N.T.—^Baron v. Nobar E-ealty Corp., 
120 N.T.S.2d 146, 281 App.Div. 295. 
<2) Where olaimant was president 
of employer Corporation and other 
offleers were members of his family 
and ali were aware that he ha^ been 
sufferlng from diabetes and such 
condition aggravated the effects of 
his injury necessitating a partial 
amputation, award against the spe¬ 
cial disability fund was authorlzed as 
against contention that requirement 
of an Informed declsion by present 
or prospective employer was impos- 
slble of fulfilment under the clrcum- 
stances and that the statute was not 
Intended to benefit such a Corpora¬ 
tion. 

N.T.—^Persky v. Stanley Persky Poul- 
tiy Market, Inc., 151 N.T.S.2d 737, 
2 A.D.2d 612. 


Xe&tU ooiLdltioiL 

Where laborer was committed to 
state hospital in 1944 because suf- 
fering from permanent dementia 
praecox, paranoid type, but was 
granted a leave of absence several 
months later, and in 1947 he retumed 
to Work for employer anfi continued 
to Work stW,dily ui^l tiijiiLi^, 
eost him the sight of an eye, and ali 
niedicai mezi,' ‘^o ‘exaixdhed^ him afii* 
er Injury,^ agfeed t^t>hli^ 'mtotal 
condition n<^ a dlMhlinir ffictM 
in fiiBld ^ ^ 


Qagtzio Qlcer 

N.T.—Shaughnessy v. Trpy EJnglneer- 
ing Oo., 137 N.Y.S,2d 407, 286 App. 
Div. 913, 


Syldence he^d .swlltcl.eirt v , , 

To Show wployeifs.knowledga 
N,T.—Niseiis, ,Y.,Carscm's t>ept. Store, 
160 N.t4;.2d 407^ 3 ,A.D,2d 774— 

. ;E3jiipg V. on^io.Co:unt:jr,Sheriffli? 

146 .N,]r-a2d.l?i,.28'6 W 
Divi 628. afi^rmed 135 .5,9^ 

. ,T85„. 3,58 

, Giilrarai^V, Cc^, ,|24 

. m 


N.T.S.2d 780, 282 App.Dlv. 905— 
Baron v. Nobar Realty Corp., 120 
N.T.S.2d 146, 281 App.Dlv. 295— 
Fields V. Rebowsky, 118 N.T.S.2d! 
671, 281 App.Dlv. 787. 

Evidence held insnfflcient 
To Show employer’s knowledga 
N.T.—Hanson v. Juliano, 158 N.T.S* 
2d 62, 3 A.D.2d 610—^Robinson v. 
Mergenthaler Llnotype Co., 158 N« 
T.S.2d 10, 3 A.D.2d 611—Weln- 
berger v. A. Zeibert & Sons, Ino., 
166 N.T.S.2d 770, 2 A.D.2d 908— 
Tuttle V. Hotel Earle, 166 N.T.S.2d' 
526, 2 A.D.2d 906 amended on other 
grounds 158 N.T.a2d 780, 3 A.D.2d 
609—Walker v. Trlborough Bridge- 
& Tunnel Authorlty, 146 N.T.S.2d’ 
837, 1 A.D.2d 719—Handaly v. Al- 
fred Blayer & Co.. 144 N.T.S.2d 831, 
286 App.Dlv. 1050, reargument and 
appeal denied 149 N.T.S.2d 234, 1 
A.D.2d 792—Zyla v. A. D. Juilliard' 
& Co., 102 N.T.S.2d 266, 277 App. 
Div. 604. 

rindlng oonduslve on revlew 

In proceeding by employer and In¬ 
surance carrler for relmbursement 
from special disability fund, flnding 
that carrier failed to produce any 
proof that daimant was hired or- 
contlnued in his emplosrment as a 
disabled person prior to the accident 
was concluslve on reviewing oourt. 
N.T.—^Ledwith V. Olympie Restau¬ 
rant, 162 N.T.S.2d 671, 2 A.D.2d 720. 
47. N.T.—Hanson v. Juliano, 168 N. 
T.S.2d 62, 8 AD.2d 610—Ferdinand 
V. Midtown Bar & Restaurant, 121 
N.T.S.2d 346, 281 App.Div. 1062— 
EAplan V. Model Iron & Aluminum 
Corp., 108 N.T.S.2d 44. 279 App. 
Div. 694—^Thomas v. Pine Auts- 
Service, 87 N.T.S.2d 233, 276 App. 
Div. 737. 

Betention in employment after notios< 
(1) A contlnuance in employment, 
even at a change to lighter work, 
of one who to employer^s knowledge 
has merely slowed down physically 
due only to advanced age is not 
within purview of “second injury 
law,” and therefore, where employer 
gave seventy-two-year-old eifiployee- 
lighter work because of advanced- 
age and employee sustained sacroili- 
ac straln, whlch was aggravated by 
a pre-existlng condition of osteoar- 
thritis and arterlosclerosis, and em¬ 
ployer did not know of such pre-ex- 
isting condition, employer was not 
entitled to relmbursement from spe¬ 
cial disability fund for compensktiom 
pald. ^ 

K.T.—Stophilbeen v. G. B. V^sai Vorst 
Co., 116 N.T.a2d 866, 280 AppJMv. 
1004. 

: AZ) Whejce -oompena^tio^ 

Vas actually sufSd'iiigL gtdMUlms^ 

Unopd, rAnSuffi 
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ftind is not liable for the portion of the subsequent 
<iisability due to a pre-existing heart condition which 
■was imknown to the employer.^^ 

Ordinarily the liability of the fund is not limited 
to cases where the prior disability was due to the 
loss or the loss of the use of specific members,^® but 
■under some statutes the special fund is liable only 
where an employee suffered the loss or loss of use 
‘Of an organ or member or loses another organ or 
member in an industria! accident® ^ The prior im- 
pairment need not be one which prevents the em¬ 
ployee from doing his work in a nonnal and accept- 
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able manner; the test is whether the impainuent 
will adversely affect the claimant in obtaining or 
retaining employment.®! 

It is not a requisite to the imposition of liability 
on the fund that the prior injury be compensable or 
be sustained in the course of employment.®^ While 
it has been held that the prior disability need not 
have been the resuit of an accident or injury,®8 
and that the fund may be liable where the disability 
is a product of an industrial accident and a pre- 
existing disease,®^ a statute covering a person who 
has previously suffered a personal injury does not 


-employer bad been expressly advised 
'Of the condition, employer was en- 
tltled to reimbnrsement. In accord- 
•ance to statute, from special disabil- 
^ity fund, when claimant suffered a 
Kserebre-vascular hemorrbagre whlle 
^nloadingr cases of milk In course of 
luis employment. 

JNT.T.—Dugan v. MuUer Dalrles, Inc., 
125 N.Y.S.2d 630, 282 App.Div. 590. 

(3) tJnder proTlsion of compensa- 
■tlon law givlny employer or hia In¬ 
surance carrier a right to relmburse- 
ment from special disability fund for 
pasnnent of compensation after flrst 
one hundred and four we^ to em¬ 
ployee, who, while sufferingr from a 
permanent physical disability, suffers 
a subseauent disability by accident 
in course of employment, the express 
advlce of a physician to an employer 
that condition is permanent is not 
necessary before relmbursement can 
be had, but is enousrh if the condition 
is actually permanent and the em¬ 
ployer Imows of the exlstence of the 
condition and is in a position to form 
some judgment as to whether it is 
temporary or permanent. 

N.Y.—^Dugan V. Mulier Dairies, Inc., 
supra. 

(4) In absence of proof in record 
that employee* s dormant osteomy¬ 
elitis condition, of which employer 
had notice in 1939, was liable to be 
asrsravated by another accident, evi- 
dence would sustaln board’s flndinsr 
that employer^s retention of claim¬ 
ant in his employment had not 
brought claim within purview of sub- 
section relievin^r employer from lia¬ 
bility ezcept for disability which 
would have resulted from injury if 
there had been no prevlous injury, 
and therefore special disability fund 
was properly dlscharsred. 

K.Y.—^Btarkins v. New York Dock Go., 
118 N.Y.S.2d 600, 280 App.Div. 843, 
affirmed 112 N.K2d 426, 305 N.Y. 
652. 

Fxl<»r disability suffered in oourse of 
same employment 
(1) It has been held that the fund 
is liable only where the disability 
existed at the time the employment 


began, and not where it was suffered 
in the course of the employment 
N.Y.—^Rose V. Block & Guggenheim- 
er, 97 N.Y.S.2d 867, 277 App.Dlv. 
818. 

(2) Where the claimant was not a 
disabled person at the time of his 
employment and suffered two suc¬ 
cessive accidents in the course of his 
employment by the same employer, 
and both accidenta contributed to 
cause his disability, the employer 
was liable in full and the special 
fund was not liable at alL 
N.Y.—Breuer v. 617 West 212th St 
Corp., 78 N.Y.S.2d 726, 278 App.Div. 
1043. 

Special oonsideration in assignment 
of Work 

With respect to employer’s right to 
relmbursement from special disabil¬ 
ity fund under the second Injury law, 
there is no requirement that special 
conslderation have been glven to dis¬ 
abled person in assigning work to 
hlm. 

N.Y.—Dubrow v. 40 West 33rd St 
Realty Corp., 167 N.Y.S.2d 98, 4 
A.D.2d 896. 

48. Cal.—State Subsequent Injuries 
Fund V. Industrial Acc. Commis- 
sion of Cal., 288 P.2d 31, 135 aA.2d 
544. 

N.Y.—Cagglano v. Cella, 121 N.Y.S.2d 
326, 281 App.Div. 1050, reargrument 
and appeal denied 122 N.Y.S.2d 921, 
282 App.Dlv. T80—^Lacatena v. 
Sweeney Bottling Works, 112 N.Y. 
S.2d 157, 279 App.Div. 1104. 

49. U.S.—Vandever v. Voris, D.C. 
Tez., 147 F.Supp. 447. 

50. IlL—Arview v. Industrial Com- 
mission, 114 N.B.2d 698, 415 111. 522. 

Kan.—Justlce v. Continental Can Co., 
257 P.2d 564, 174 EAn. 639. 

The loss of more than one member 

in a compensable accident by an em¬ 
ployee who had previously lost a 
member, or its use, or the sight of 
an eye, cannot deprive employee or 
his employer of benefits of special 
fund. 

IlL—Arview v^ Industrial Commis- 
XX\ N4l^^%d 698, 41Gi Ut 588, 

158 


‘Thysioal loss” 

Bmployee who sustained injury to 
right hand and arm resultlng in per¬ 
manent partial disability and who 
had sustained prior injury causing 
loss of use of left hand and who was 
unable physicaily to use right hand 
and arm and left hand suffered 
“physical loss** within provision of 
workmen*s compensation law relat- 
ing to Industrial special indemnlty 
fund and to permanent total disabil¬ 
ity after permanent partial disabili¬ 
ty, notwlthstanding rlght hand and 
arm had not been amputated. 

Idaho.—Anderson v. Potlatch For- 
ests, 291 P.2d 859, 77 Idaho 268. 
Partial loss of nse 
Wlxere compensation commlssioner 
and district court dld not flnd that 
the claimant had lost the right eye 
or the use of it prior to date of In¬ 
dustria! injury but found only that 
claimant had sustained a partial loss 
of the use thereof and a flnding was 
justifled that claimant was totally 
and permanently disabled after in¬ 
jury to his left eye, compensation 
award for total disability wan not re- 
qulred to be made against the second 
Injury fund but was properly made 
against the employer and its Insur¬ 
ance carrier. 

Kan.—^Polston v. Ready Made 

Homes, 232 P.2d 446, 171 Kan. 886. 

61. N.Y.—^Nagorka v. Goldstein, 167 
N.Y.S.2d 118, 4 A.D.2d 904. 

62. U.S.—Lawson v. Suwanee Fruit 
& S. S. Co., Fla., 69 S.Ct. 508, 336 
U.S. 198, 98 L.Fd. 611. 

Scott V. Alanka Indus. Bd., D.C. 
Alaska, 91 F.Supp. 201. 

N.J.—Balash v. Harper, 70 A.2d 747, 
8 N.J. 437. 

Application of Glennon, 12 A.2d 
360, 18 N.J.M1SC. 196. 
under earlier statuta, it was re- 
quired that the prior disability be 
compensable. 

N.J.—Addotta V. Blunt, 176 A. 106, 
114 N.J.Law, 86. 

63- Tenn.—Giles County v. Rainey, 
268 S.W.2d 774, 195 Tenn. 239. 

64. CaL—Subsequent Injuries Fund 
of State of CaL y. Industrial Acc. 
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embrace one sufFering from a congenital defect,®® 
and under other statutes the second injury fund is 
not liable in the case of a pre-existing disease, ex- 
cept where such disease was the resuit of a com- 
pensable injury or was contracted while in the 
armed forces.5« Degenerative diseases are not with- 
in a subsequent injury statute covering previous dis- 
abilities.®'^ 


Under one statute, the employee must have beeni 
a physically impaired person at the time of the sub¬ 
sequent injury and the impairment may consist: 
of any disability previously adjudged and deter- 
mined by the compensation commission,^^ the loss^ 
of the sight of an eye or the loss or partial loss of 
a member,^® or such loss of use or partial loss of 


Commlssion, 283 P.2d 1089» 44 C.2d 
604. 

Mlnn.—Orbke v. Morrison Garment 
Co.. 84 N.W.2d 682. 

ZTeoessity of dlsal)llit7 
Second Injury fund provlsion of 
workmen^s compensation act applies 
only to a disease whlch results in 
some disability prior to compensable 
injury. 

U.S.—Scott V. Alaska Indus. Bd., D. 

CJUaska, 91 F.Supp. 201. 

SUlcosls 

Second Injury fund provlsion of 
workmen’s compensation act did not 
apply to employee who souiTlit com¬ 
pensation for total permanent dis¬ 
ability 4ue to silicosis whlch em¬ 
ployee had contracted in prior em- 
ployment but whlch was immani- 
fested. 

U.S.—Scott V. Alaska Indus. Bd.» 
supra. 

55. Mass.—^Mcljean’s CJase, 93 N.H. 
2d 233» 326 Mass. 72. 

58. Ky.—Combs v. GaJCCney, 282 S.W. 
2d 817. 

57. Minn,—Blkala v. Bundaulst 
Const. Co., 77 N.W.2d 561, 247 
•Mr<nTi 401—Senske v. Falrmont & 
Waseca Cannlng Co.» 45 N.W.2d 
640» 232 Minn. 360. 

Arthritis 

(1) Bheumatoid arthritis whlch 
had caused prior loss of employment 
was a “previous disability^* within 
statute provldlngr for recovery from 
special compensation fund where 
permanent total disability results 
from a combination of an industrial 
injury a previous disability. 
Minn.—Orbke v. Morrison Garment 

Co.» 84 N.W.2d 682. 

(2) Hypertrophlc arthritis is not a 
“previous disability** within statute 
provldlng for recovery from special 
compensation fund where permanent 
total disability results from combina¬ 
tion of an industrial injury and a 
previous disability. 

Minn.—Bikala v. Bundquist Const, 
Co., 77 N.W.2d 661, 247 Minn. 401. 

(3) The test in determlnlng wheth- 
er award should be noade from spe¬ 
cial fund where total permanent dis¬ 
ability results from combined effect 
of industrial accident and pre-exlst- 
In^r disability due to rheumatoid 
arthritis is not whether the progres- 
sion of arthritis had stopped before 
acddmt and would never dara up 


again but rather whether there was 
enough disability before accident 
which combined with the disability 
caused by the accident produced a 
permanent total disability. 

Minn.—Orbke v. Morrison Garment 
Co.» supra. 

FaxkinBon’a disease 
Where Parklnson*s disease» which 
totally disabled employee prior to his 
return to work after accident caus- 
ing permanent partial disability, may 
have been caused by prior attack 
of influenza, but was not caused by 
accident» employee was not entltled 
to recover from special compensa¬ 
tion fund dilference between com¬ 
pensation for permanent partial and 
permanent total disability. 

Minn.—Ginsburg v. Byers» 17 N.W.2d 
864, 219 Minn. 280. 

58. Okl.—Special Indemnlty Fund 
of State of Okl. v. Iven, 284 P.2d 
419—Special Indem. Fund v. Bd- 
monds, 222 P.2d 742, 203 Okl. 419— 
Poteet V. Special Indem. Fund, 206 
P.2d 1143, 201 Okl. 440—Special In¬ 
dem. Fund V. Quinalty, 208 P.2d 
713» 201 Okl. 204. 

Evldeace held Insollloieat 
To Show that claimant was physi¬ 
cally impaired at time of accident. 
Okl.—Special Indem. Fund v. Bng- 
land» 228 P.2d 629» 204 Okl. 126. 

59. Okl.—Special Indem. Fund v. 
Dimpel» 207 P.2d 776» 201 Okl. 
626—Special Indem. Fund of State 
V. Stone, 207 P.2d 263» 201 Okl. 
466—Cameron & Henderson v. 
Franks, 184 P.2d 966, 199 Okl. 148. 

Settlement approved by oommlsslon 
Claimant sustaining a subsequent 
injury was a “physically impaired 
person'* within the meaning of the 
statute providing for compensation 
for additional disability, by vlrtue of 
a settlement for prior injury based 
upon form 14» flied» and approved by 
industrial commission, and such de- 
termination was flnal afljudication 
and binding in proceeding for com¬ 
pensation against special indemnlty 
fund for additional disability sus- 
tained by claimant from the subse- 
quent Injury while working for 
different employer. 

Oklj—Special Indem. Fund v. Amold, 
2()0 P.2d 907» 201 OkL 61. 

ea Okl.—Special Indem. Fund of 
State V. Stone» 207 P.2d 263, 201 
okl. 466—Special Indem. Fund v. 
Pkrr, 203 P.24 881, 201 m «12. 



Eosg of Slgllt 

(1) An employee who has sus- 
tained permanent total industrial 
blindness in one eye is a physically 
impaired person within special in- 
demnity fund act. 

OkL—Special Indem. Fund v. Fellows^ 
261 P.2d 899—Special Indem. Fund* 
V. Smlth» 242 F.2d 169, 206 OkL 
186. 

(2) Wliere reliance» in claim* 
against special indemnlty fund» that 
one is physically impaired person is- 
based solely on previous loss or 
Vision complete industrial loss or 
Vision in an eye must be shown. 

Okl.—Special Indem. Fund v. Patter- 

son» 217 P.2d 536, 202 OkL 637— 
Poteet V. Special Indem. Fund, fOd** 
P.2d 1143, 201 Okl. 440. 

(3) Bvidence that claimant had* 
sustalned permanent partial loss or 
Vision of both eyes by reason of a. 
previous injury was Insufladent to 
justify award against special in- 
demnity fund on ground that at time 
of second injury claimant was a 
physically impaired person as de- 
fined by statute. 

OkL—Special Indem. Fund v. Ed- 
monds, 222 P.2d 742, 203 OkL 419. 

(4) Where claimant had previously 
suffered an accidental injury by which 
he lost ali of the sight of his right 
eye» and that loss was permanent, 
claimant was a previously impaired 
person as defined by special indem- 
nity fund act» and claimant was not 
required to prove that loss of sight 
of his right eye was obvlous and 
apparent from observation or ezami- 
nation by ordinary layman. 

Okl.—Special Indem. Fund v. Darr, 
203 F.2d 881, 201 Okl. 212. 

(6) Bvidence that claimant sus- 
tained twenty per cent permanent 
partial obvious loss of Vision of one 
eye by reason of old injury was In- 
sufflcient to establish that claimant 
was a physically impaired person aa 
defined by special indemnlty fund 
act» 80 as to establish liability 
against fund. 

Okl.—^Poteet ▼. Special Indem. Fund, 
supra. 

(6) Bvidence sustalned finding that 
claimant was Industrially blind in 
one eye and hence was a physiqailly 
impaired person within meaning of 
special indemnlty fund act. * 

Okl.—Special Indem. Fund^ df Nl^te 
v. Woodrow, 246 P.^ 446,>286^ 
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use of a member as is obvious from observation or 
examination by an ordinary layman.®! 

Control over disbursements from a subsequent 
injury fund is normally vested in the compensa- 
tion authorities.®^ The state oflBicial intrusted with 
the custody of the subsequent injury fund has no 
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discretionary power with respect to its disburse- 

ment®8 

Fund foT reopened cases. In New York a spe- 
cial fund has been set up for the payment of stale 
claims.^4 Liability against the fund for reopened 
cases arises only under the precise conditions set 


680—Speclal Indem. Fund v. Smith, 
242 P.2d 159, 206 OkL 185. 

liK)ra of heaxliiff 

(1) The Word “member," as used 
in special Indemnlty fund act re- 
latlng* to a physlcally Impaired per- 
son, does not include the ear. 

Okl.—Special Indem. Fund of State 
V. Stone, 207 P.2d 268, 201 Okl. 
465. 

(2) Worionan, who had lost the 
hearingr in one ear in a prevlous acci¬ 
dent, was not a physlcally impaired 
person, within meaning of special 
Indemnity fund act, so aa to be en- 
titled to compensatlon from the fund 
on the loss of hearingr of other ear 
as the resuit of another accident 
arisingr out of, and in the course 
of, his employment. 

Okl.—Special Indem. Fund of State 
V. Stone, supra. 

Xk>ss of flagrer* 

Bmployee who had lost two fingrers 
was a “physlcally impaired person" 
within the special indemnlty fund 
act, and, when thumb of the same 
hand was amputated because of sub- 
sequent injury resultlngr in additional 
permanent dlsability so that degree 
of dlsability caused by comblnation 
of both disabillties was materlally 
grreater than that whlch would have 
resulted from subsequent injury, re- 
mainder of disabillty after termina- 
tion of employer*s payment of per 
cent of dlsability whl<ii would have 
resulted from the subsequent injury 
alone was payable out of the special 
Indemnity fund.. 

Okl.—Special Indem. Fund v. I>uff, 
m P.2d 684, 200 OkL 57. 

•61. Okl.—Special Indem. Fund of 
State V. Stone, 207 P.2d 268, 201 
Okl. 465—Special Indem. Fund of 
Okl.' V. Wade, 189 P.2d 609, 199 
Okl. 647—Special Indem. Fund v. 
Cornish, 186 P.2d 467, 199 Okl. 
267—Special Indem. Fund of State 
T. Keel^ 164 P.2d 996, 196 Okl. 816. 

Walk with a limp due to Inlury 
whlch caused right leg to be an 
Inch i^orter than left leg made 
daimant a physlcally impaired per- 
43on for purpose of flxlng liability 
upon special Indemnity fund for 
siihsejitfeni eye injury. 

*Okl.-^pedlhl Indem. Fund v. Dimpel, 
207 P.2d 776, 201 Okl. 626. 

Sip ^ baek tnjnxy 

(1) A pre-rexisting injury to a hip 
-or ba^ does not bring daimant 
within the statute. 


Okl.—Special Indem. Fund of Okl. 
V. Wade, 189 P.2d 609, 199 Okl. 
547. 

(2) A hip injury that results di- 
rectly in partial permanent dlsability 
to a leg is an injury to the leg and 
may be comblned with a subsequent 
injury under the special Indemnlty 
fund act. 

Okl.—Special Indem. Fund of OkL v. 

Wade, supra, 
loss of 1 L 86 of fingor 
An employed person who has 
formerly lost the use of an index 
flnger by reason of same becomlng 
stifCened is a physically impaired 
person whose Impalrment is obvious 
and apparent from examination by 
an ordinary layman within work- 
men*s compensatlon act relating to 
an award against the special in¬ 
demnity fund. 

Okl.—Special Indem. Fund of Okl. v. 
GambreU, 164 P.2d 240, 196 OkL 
203. 

Commissloii’* dotenuinatlon. nxost bo 
supported by oompetent evldonoo 
Okl.—Special Indem, Fund v. Os- 
borne, 272 P.2d 392. 

Evldonoo held snflloioat 
Okl.—Special Indem. Fund v. Os- 
borne, supra—Special Indem. Fund 
of Okl. V. Gambrell, 164 P.2d 240, 
196 Okl. 203. 

62. Minn.—Senske v. Fairmont & 
Waseca Canning Co., 45 N.W.2d 
640, 282 Minn. 350. 

Power to oompromiso olaimii 
Control over the allowance of dls¬ 
ability benefits from the publlcly ad¬ 
minister ed special compensatlon 
funds is wholly vested in the in- 
dustrlal commission, and no other 
official or department, in behalf of 
the state or in behalf of anyone 
else, has such ownershlp in or 
supervlslon over the fund as to em- 
power them to compromise dlsability 
beneflts or to make recommendatlons 
which are a material factor in the 
exercise of the industria! commis- 
sion’s discretion. 

Minn.—Senske v. Fairmont & Waseca 
Canning Co., supra. 

daltt agadiurt stato 
The special compensatlon < fund is 
a fund whi<^ belongs to industry 
and is a public fund only in. the 
sense that the public welfare is 
hlghly invdlved with its proper 
mlnistratlon, and the injured Work- 
man’s rig^t to total dlsability bene¬ 
fits from 'the fund is not based upon 

166 


any dlrect financlal obligatlon of the 
state. 

Minn.—Senske v. Fairmont & Waseca 
Canning Co., supra. 

Attomey general 

(1) An employee^s clalm for total 
dlsability beneflts from the special 
compensatlon fund is not in the 
nature of a clalm against the state 
whlch may be compromised and set- 
tled by the attomey general, and the 
attorney general*s recommendation 
of such a compromise is not a ma¬ 
terial factor in ascertaining whether 
the Industrlal commission has abused 
its discretion in decllning to ap- 
prove such settlement. 

Minn.—Senske v. Fairmont & Waseca 
Canning Co., supra. 

(2) The attomey general may 
properly appeeur in workmen's com- 
pensation cases in behalf of the cus- 
todlan of the special compensatlon 
fund in 80 far as that offlcial’8 
purely ministerial functlon is con- 
cerned. 

Minn.—Senske v. Fairmont Waseca 
Canning Co., supra. 

(8) In the performance of his 
ofdclal duties, the opinions and rec- 
ommendations given by attomey gen¬ 
eral to industria! commission are en- 
tltled to the greatest respect, but 
such opinions and recommendatlons 
cannot control or become a material 
factor in the exercise of the com¬ 
missiones discretion as to allowance 
or denial of dlsability benefits from 
the special compensatlon fund. 

Minn.—Senske v. Fairmont & Waseca 
Canning Co., supra. 

63. Minn.—Senske v. Fairmont A 
Waseca Canning Co., supra. 

DQty to xesist iUegral disborsemeiLts 
While the state treasureres mlnUr- 
terlal role gives him no discretionary 
control over payment of disabillty 
benefits from special compensatlon 
fund, the treasurer does have, by vlr- 
tue of the inherent nature of his cus- 
todianship of the funds, a right and 
a duty, for the preservation of the 
fund, to resist disbursements and In- 
vasions which have no basis in law. 
Minn.-^enBke v. Fairmont & Waseca 
Canning Co., supra. 

64. N.T.—XAplan v, Wirth & Binv- 

baum, 92 919, 801 N.T. 

121 . 

Longo V. M & F Auto Wreckers, 
166 N.T.S.«d 960, 4. A.D.2d • 902r^ 
Eiopec Srake Beam-Acme 

Steel & Mhlleable Iron Works, 166 
^’^ N«F;a2d 829, 2 A.I>.2d 946, motion 
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forth in the statute.®^ Under this statute, where cussed infra § 8S6, the award is to be paid from the 
the compensation board bas jurisdiction to make an special fund where seven years have elapsed since 
award despite the staleness of the claim, as dis- the injury or death®® and where (1) the claim for 


denied Kopec, v. Buffalo Brake 
Beam-Acme Steel and Malleable 
Iron Works, 158 N.T.S.8d 782— 
Greenwald v. Electro Metallarg’ical 
Co., 184 N.T.S.2d 461, 284 App.Div. 
706—^Riddle v. Gen^al Ice Cream 
Corp., 29 N-.Y.S.2d 226, 262 App.Div. 
363 —^De Santis v. Folcaro, 18 N.T. 
S.2d 269, 269 App.Div. 768—Kiriloff 
V. A. G. W. Wet Wash Laundry, 
12 N.Y.S.2d 109, 267 App.Div. 37. 
reargument denied 15 K.Y.S.2d 815, 
258 App.Div. 818, appeal dlsmlssed 
27 N.B.2d 11, 282 N.Y. 466—Tlpton 
V. Langas Bakery, 296 N.Y.S. 228, 
250 App.Div. 696, afELrmed 11 N.E. 
2d 769, 276 N.Y. 672. 

Fnrpose of fond 

(1) Purpose of fund for reopened 
cases, which is maintalned by as- 
sessment upon employers and car- 
riers, is to establlsh a method by 
which rlsk of claims recorrlng beyond 
statutory perlod shall be borne by 
all. 

N.Y.—Casey v. Hinkle Iron Works, 
87 N.B.2d 419, 299 N.Y. 882. 

(2) Purpose of establishment of 
special fund for reopened cases is 
to insure in a proper case the beneflts 
of workmen*s compensation law to 
injured workman regardlesa of prior 
denlals and time limltatlons and also 
to cushion the burden to employer 
and carrier by rellevlng them from 
a continuing liabillty. 

N.Y.—Watkins v. Cornwall Press, 6$ 
N.Y.S.2d 28, 270 App.Div. 616. 

(8) The purpose of the special 
fund provided for in workmen*s com¬ 
pensation law is to relieve in part 
the burden upon employer or In¬ 
surance carrier resulting from claims 
where there has been a recurrence 
after a lapse of years of a malady 
resultlng from the injury recelved 
by a workman in the course of em- 
plosnment. 

N.Y.—^McDonnell v. Cttty of New 
York, 3 N.Y.S.2d 686, 263 App.Dlv. 
569. 

Claimaafs Intereat 

A claimant, when' not prejudlced 
thereby, has no concem wlth ques- 
tion of whether, because of lapse of 
time, his compensation is payable 
by employer or special fund for re¬ 
opened cases. 

N.Y.—Sturesky v. Straussman, 78 
N.Y.S.^d 683, 273 App.Div. 1036. 

Umitation oa reiroaotlye liabiUty 
(1) Statute provldlng that award' 
of workmen*s compensation payable 
by special fund on rec^ened olaiaih 
sball not be retroactlve for p^iod of 
d|sal4lity lenger than two years im-^ 
mediateijt preoeding date of: fiUngr ^ 
phioatioBt, estsblisbes. a time limitat* 
tion on retroactlve Uability nPA/M 


fund for temporary total dlsabillty, 
and llmitation was not applicable to 
award based on permanent partlal 
disability of left foot for which a 
schedule award was mada 
N.Y.—^Belllni v. Great Am. Indem. 
Co.. 87 N.B.2d 426, 299 N.Y. 399, 
motion granted 91 N.E.2d 329, 300 
N.Y. 679. 

(2) Where evidence sustained flnd- 
ing that compensation case was last 
reopened on July 30, 1937, and award 
was not made until August 11, 1947, 
award payable from fund for re¬ 
opened cases could not propeiiy be 
made retroactlve beyond July 30, 
1935, two years before last reopening 
under 1940 amendment to workmen^s 
compensation law llmiting retroac- 
tive awards to a perlod of two years. 
N.Y.—Russo V. Wlelandt, 32 N.Y.S.2d 
469, 274 App.Div. 276. 

Deflolenoy oompeosatloB. 

Under the statute the fund is not 
liable for deflciency compensation, 
that is, a claim based on the con- 
tention that claimant* s recovery 
against a thlrd party is less than the 
amount he is entitled to under the 
compensation statute. 

N.Y.—McCarthy v. H. J. Heinz Co.. 
166 N.Y.S.2d 931, 2 A.D.2d 908. 

Change of law 

The release accorded by statute to 
employer after lapse of three years 
from date of lump-sum payment, and 
transfer of subsequent liabillty to 
special fund, is not a prlvilege which 
can be recalled; the statute is not 
a statute of limltatlons which can be 
extended after runnlng of three-year 
perlod, but confers property right on 
employer which cannot be taken away 
except oh act of employer or due 
compensation made. 

N.Y.—Tlpton V, Lang*s Bakery, 296 
N.Y.S. 228, 260 App.Dlv. 696, af- 
flrmed 11 N.B.2d 759, 276 N.Y. 572. 

BelmbiirBemeiit where dalm pald by 
«mployez 

N.Y.—SutaH V. dlty of New York, 6 
N.Y.S.2d 663, 254 App.Div. 923— 
McDonnell v. City of New York, 3 
N.Y.S,2d 686, 268 App.Div. 669. 

65. N.Y.—Pascucci v. Willlam Een- 
nedy Const. Co., 68 N.Y.S.2d 667, 
f70 App.t)iv. 83, appeal denied 69 
N.Y.S.2d 305, 270 'App.Div. 781. 

Awmrd against employ w 

(1) The reopei^ng of a eempensa- 
tion case to consider beneflts payable 
by the special Yund does not con¬ 
stitute a, reop^h^ *for the purpose 
of-: eniafging - Qiristeal carrter*s Ha- 
bility^; -T'* f % i.-'---T 
NiYnMU»z^i-E^ntie Bronzd Oerpi, 

im 


<2) Where compensation was 
awarded under stale claims statute, 
with directions tliat it be pald by 
self-insurer, and parties to appeal 
stipulated that sole question should 
be whether award should be paid out 
of special fund or by self-insurer, 
that claimant had made no applica- 
tlon for compensation under such 
statute dld not preclude Industrial 
board from directlng that awajrd be 
paid by self-insurer. 

N.Y.—^Ryan v. American Brldge Co., 
278 N.Y.S. 612, 243 App.Dlv. 496, 
affirmed 198 N.B. 376, 268 N.Y. 
602. 

66. N.Y.—Walker v. Triborough 
Bridge & Tunnel Authority, 146 
N.Y.S.2d 837, 1 A-D.2d 719—Ludgen 
V. Jamestown Asphalt Pavlng Ma¬ 
terials Corp., 11 N.Y.S.2d 886, 257 
App.Dlv. 881—Sehm v. Sibley, Llnd- 
say & Curr Co., 276 N.Y.S. 682, 242 
App.Div. 271. 

lUabUity depends iKddly on passage 
of time 

N.Y.—Casey v. Hinkle Iron Works, 
87 N.B.2d 419, 299 N.Y. 382. 

Schechter v. State Ins. Fund, 126 
N.Y.S.2d 267, 283 App.Dlv. 19— 
Watkins v. Cornwall Press^ 68 N.Y. 
S.2d 28, 270 App.Div. 615. 
Postponemeat of opexatlon 
Where compensation claimant suf- 
fered hernia in course of emplosnnent 
but postponed correctional operation 
for thirteen months, such postpone- 
ment at clalmant*B election dld not 
convert the accident Into an “occupa- 
tional disease*’ and postpone the date 
of “accident", for purposes of llmita- 
tions in statute imposing liabillty on 
fund for reopened cases, to date of 
disability due to the operation. 
N.Y.—Buehler ▼. Service Mach. 
Works, 134 N.Y.S.2d 418, 284 App. 
Div. 923. 

Where ezaotly seven years from 
date of accident workmen*s compen¬ 
sation board rtoelved appllcation to 
reopen claim, special fund was prop- 
erly discharged from liabillty in con- 
nectlon with such accident. 

N.Y.—Frank v. Rypinski, 161 N.Y.S. 
2d 974, 2 A.D.2d 616. 

Xn slBoosis and other dust diaease 
case s , the date bf the “inJury" is the 
date the claimant became totally dis- 
abled. 

N^Y.—^E!6peo V. BuffiaJo Brake Beahi- 
Acme Steel & Malleable Iroh 
\Vorks, 166 N.Y.S.2d 8^9, 2 Ajp.2d 
946, motion denied Kopec v. ^uffalo 
Brake Bea^-Acme Steel 'dhd 
leable Iro^, Woik;^. 168 

IMical hilis 1 ^ 

09. Award te <f»hQj^ehssStk)i«t^^ 
^xlt for aaedlcal expensea, ma4^|f|p 
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compensation has been previously disallowed or 
otherwise disposed of without an award of compen- 
sation®^ or (2) where three years have elapsed 
since the last payment of compensation.®® Where 
death resulting from the injury occurs after either 
of the foregoing time limitations, the award is to 
be paid by the fund.®® 

The time is to be computed to the date of the ap- 
plication to reopen.*^® Where the statute is tdlled, 


as in the case of a minor or incompetent for whom 
no guardian or committee has been appointed, the 
award is not to be paid from the special fimd.^i 
However, it has been held that the statute is not 
one of limitation and that the time period is not 
tolled by minority in so far as the liability of the 
fund for reopened cases is concerned.'^® The stat- 
utory time is tolled during the period of appeal from 
the prior award,7® and during the period of the 


than seven years after InJury and 
more than three years after payment 
of compensation was completed. 
could not be naade against employer 
and Insurance cairier, but was pay- 
able out of special statutory funds. 
N.Y.—Wyskl V. Brewer Dry Dock 
Co.. 295 N.T.S. 900. 261 App.Div. 
769. 

(2) A retroactlve award under pro- 
vision of workmen’s compensation 
law for liability of special fund for 
reopened cases may Include medical 
bilis desplte fact that no prior au- 
thority has been obtalned for the In- 
curring of the expense. 

N.T.—Q-reenwald v. Electro Metallur- 
gical Oo.. 184 K.Y.S.2d 461, 284 App. 
Div. 706. 

(8) Retroactlve award against spe¬ 
cial fund for reopened cases may 
include medical expenses Incurred 
during the two-year period Immedl- 
ately preceding flUng of applicatlon 
to reopen case, but such award may 
include only such expenses eus could 
have been charged against employer 
In the flrst instance without speciflo 
authorlzation, and special fund may 
not be held liable for medlcaJL expens¬ 
es for which employer could not have 
been held liable if claim had been 
made against employer wlthln statu¬ 
tory time llmlts. 

K.Y.—^Marrameo v. Manhattan Coat 
Co.. 163 N.Y.S.2d 848, 2 AD.2d 102. 

(4) Special fund for reopened cas¬ 
es was not liable for medical ex¬ 
penses incurred by claimant for a 
hemlorrhaphy performed more 
a month prior to applicatlon to re¬ 
open case flled more than seven years 
arter Industiial accident in nature of 
a right Ingulnal hernia and more 
than three years after last payment 
of compensation, where no emergen- 
oy exlsted and such expenses were 
incurred without authorlzation from 
chairman of workmen*s conopensation 
board. 

N.Y.—^Marrameo v. Manhattan Coat 
Co., supra.. 

67. N.Y.—^Eaplan & Wlrth v. Blm- 
baum, 92 NB.2d 919, 301 NY. 11$. 

Wathdns v. Comwall Press, 63 
N.Y.S.2d 28, 270 App.Div. 615. 

68 . N.Y.—Casey v. Bttnfclfe Iron 
Works, 87 NJB}.2d 419{-298 NY. 

382^1 l •• Ili ^ .'I 


Courteau v. Buffalo Flour Mills, 
146 N.Y.S.2d 885, 1 AD.2d 714— 
Mazza v. Frontier Bronze Corp., 
141 N.Y.S.2d 72, 286 App.Div. 1194 
—Nash V. State Ins. Fund, 112 N. 
Y.S.2d 377. 279 App.Dlv. 1030— 
Finkle v. Cushing Stone Co.. 104 
N.Y.S.2d 692. 278 App.Div. 260, ap¬ 
peal denied 106 N.Y.S.2d 1006. 278 
App.Dlv. 986—^Bsterow v. Schimel, 
Son & Lustig, 83 N.Y.S.2d 736, 274 
App.Dlv. 326—Antonlazzl v. City of 
New York, 76 N.Y.S.2d 917, 273 
App.Dlv. 836—^Decker v. Marcy 
State Hospital, 38 N.Y.S.2d 219, 264 
App.Dlv. 648—Semar v. City of 
New York, 88 N.Y.S.2d 686, 263 
App.Dlv. 1040. appeal denied 35 N. 
Y.S.2d 280. 264 App.Div. 744—Rld- 
dle V. General Ice Cream Corp., 29 
NY.S.2d 225, 262 App.Div. 363— 
Gabriel v. Brooklyn-Manhattan 
Transit Corp., 4 NY.S.2d 84, 264 
App.Dlv. 789—Speranza v. Loft, 
Inc., 1 N.Y.S.2d 746, 268 App.Div. 
177. 

Orthopedlo tfioes 

On reuuest by injured workmen 
over seven years after accident and 
three years since last payment of 
compensation. for replacement of spe¬ 
cial orthopedic shoes, necessitated by 
injury, award directing that shoes 
be fumlshed should have been made 
against special fund for reopened 
cases rather than against employer 
and Insurance carzler. 

N.Y.—Casey v. Hlnkle Iron Works, 
87 NJa3.2d 419, 299 N.Y. 882. 

69. N.Y.—^Kopec v. Buffalo Brake 
Beam-Acme Steel & Malleable Iron 
Works, 166 N.Y.S.2d 829, 2 A.D.2d 
946, motlon denied Kopec v. Buf¬ 
falo Brake Beam-Acme Steel and 
Malleable Iron Works, 168 N.Y.S. 
2d 782. 

Time is measnred from date of 
death, not from date of accident or 
disabillty. 

N.Y.—^Dickerson v. Essex County, 157 
N.Y.S.2d 94, 2 A.D.2d 616—Burcia 
V. St Joseph Lead Co., 131 N.Y.S. 
2d 644, 288 App.Div. 1124, appeal 
denied 134 N.Y.S.2d 277. 284 App. 
Dlv. 868. 

7a N.Y.—^Porrest.v. Church of St 
Anthony «f Padua, 168 N.Y.&2d 
902, 2 AD.2d 727—Stearns v. Amer¬ 
ican Laundry Machlnery Co., 111 
NY.S.2d 161, 279 APP-Div. 481— 
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Broe V. Flushing Biospital, 100 N.Y. 
S.2d 706, 277 App.Div. 1070, appeal 
denied 102 N.Y.S.2d 648, 278 App. 
Div. 693—^Marinaccio v. City of 
New York, 19 N.Y.S.2d 968, 269 
App.Div. 947—^Elircher v. Kircher, 
291 N.Y.S. 281, 249 App.Div. 663— 
Patsaros v. John Eichler Brewing 
Co., 282 N.Y.S. 183, 246 AppJliv. 
878. 

Abandoned applioatioiL to reopen 
Where claimant was awarded com¬ 
pensation for temporary disabillty 
on July 7, 1921, and on March 14, 
1922, in response to his reuuest for 
reopenlng of case, claimant was dl- 
rected to file a report but he dld 
nothlng more about the matter until 
Oct 7, 1938, when he submltted an- 
other applicatlon, the long lapse of 
time was concluslve evldence that 
applicatlon for reopenlng had been 
abandoned so as to preclude charging 
liability against employer and In¬ 
surance carrier and so as to require 
payment of award from special fund. 
N.Y.—Kane v. Utica Knitting Co., 19 
N.Y.S.2d 961, 259 App.Dlv. 947. 

71. N.Y.—^Pytel v. Carborondum Co., 
76 N.Y.S.2d 26, 273 App.Div. 832, 
appeal and reargument denied 78 
N.Y.S.2d 884, 273 App.Div. 924. 

72. N.Y.—Longo v. M & F Auto 
Wreckers, 166 N.Y.S.2d 900, 4 A.D. 
2d 902. 

73. N.Y.—Sturesky v. Straussman, 
78 N.Y.S.2d 633, 273 App.Div. 1036 
—^Riddle v. General Ice Cream 
Corp., 29 N.Y.S.2d 226, 262 App. 
Div. 363. 

ZTelther employer nor insurer party 
to appeal 

Where nelther employer of Injured 
compensation claimant nor employ- 
er*s Insurance carrier were parties to 
appeal by third person erroneously 
found to be employer, or were con- 
cemed wlth appeal, statutory period 
within which Insurance carrier of 
ezxiployer could be held liable for 
award of workmen's compensation on 
reopened claim would not be dimln- 
Ished to prejudlce of carrier and for 
benefit of special fund by time the 
appeal of person erroneously found 
to be employer was' pendlng. 

N.Y.—^Belllnl v. Oreat Am. Ind^. 
Co., 87 NJai.2d 426, 299 N.Y. 899, 
motion granted 91 N.E.2d 829, 309 
N.Y. 679. 
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claimanfs military Service,and while claimant is 
within the jurisdiction of a country at war with the 
United States.*^® 

The spedal fund is not liable unless the case was 
previously closed, and is reopened by a new applica¬ 
tioni® Where the original claim for compensa- 
tion is stili open, the fund is not liablei^ Where no 
prior application for compensation was made, the 
fund is not liablei® 

Payment of compensation within three years pri¬ 


or to the application for reopening prevents the im- 
position of liability on the fund,*^® although com¬ 
pensation was paid voluntarily and not under the 
direction of an awardi® It has been held that for 
a pa 3 mient by the employer to constitute a payment 
of compensation within the statute the payment 
must have been made voluntarily and with some 
knowledge of its effecti^ Pa 3 mient of compensa¬ 
tion after the filing of the application to reopen the 
case does not avoid the liability of the fund.®^ 


74. N.T.—Sturei^ v. Straussman, 
78 N.T.S.2d 633, 273 App.Div. 1036. 

Blglit to elaim iliat statute is tolled 

(1) The rlgrht to claim that the 
statute is tolled hy military Service 
is personal to the claimant and may 
not be invoked to relieve or protect 
others. 

N.T.—Greenwald v. Electro Metal- 
lurglcal Co., 134 N.Y.S.2d 461. 284 
App.Dlv. 706—Schechter v. State 
Ins. Fund, 126 N.T.S.2d 257, 283 
App.Div. 19. 

(2) Speclal fund for reopened cas¬ 
es "was not entltled to benefit of 
statute tolling time limitation for 
bringing of suits by or against any 
person in military Service in deter- 
mining whether statutory time llmlt 
for holding employer liable for an 
award to former member of armed 
Services in a reopened claim had 
elapsed. 

N.Y.—Belllnl v. Oreat Am. Indem. 
Co., 87 N.B.2d 426, 299 N.T. 399, 
motion granted 91 N.E.2d 329, 300 
N.T. 679. 

Greenwald v. Electro Metallur- 
glcal Co., supra—Schechter v. State 
Ins. Fund, supra—Walker v. Sym- 
Ington Gould Corp., 122 N.T.S.2d 
665, 282 App.Div. 785. 

(3) Where liability is limited If 
the claim is upheld against the spe- 
cial fund but not If it is charged 
against the employer, the fact that 
claimant was in the military Service 
may be invoked so as to toll the 
statute and Impose liability on the 
employer rather than the fund. 

N.T.—Sturdsky v. Straussman, 78 N. 

T.S.2d 683, 278 App.Div. 1036. 

<4) Under workmen’s compensa¬ 
tion law provision authorizing a re- 
troactlve award against special fund 
for reopened cases for bili incurred 
within two years prior to date of 
filing of application for reopening, 
incurrence of medical bilis by em- 
ployee one month prior to filing ap¬ 
plication did not constitute such 
“prejudice” as would entitle special 
fund to benefit of case law author¬ 
izing Invocatlon of military law pro¬ 
vision, for deduction of time spent 
in military Service, to prevent shift- 
ing of liability from employer to 
special fund for reopened cases. 


N.T.—Greenwald v. Electro Metal- 
lurgical Co., supra. 

78. N.T.—Borelll v. Bochester 
Transit Corp., 136 N.T.S.2d 816, 
285 App.Dlv. 230. 

76. N.T.—Casey v. Hlnkle Iron 
Works, 87 N.E.2d 419, 299 N.T. 882. 

Lanfleld v. Cady, 290 N.T.S. 234, 
248 App.Div. 926. 

77. N.T.—^Branciforte v. BL Kohn- 
stemm & Co., 70 N.T.S.2d 364, 272 
App.Dlv. 866, appeal denled 72 N.T. 
S.2d 419, 272 App.Div. 966, appeal 
dlsmissed 75 N.E.2d 266, 297 N.T. 
594 —Qordon v. Pennsylyania R. 
Co., 55 N.Y.S.2d 42, 269 AppDiv. 
794—Naylor v. Carey, 298 N.T.S. 
776, 260 App.Div. 792. 

CUaim in aheyance 
For the purpose of application of 
statute relating to liability of fund 
for reopened cases, neither adminis¬ 
trative distinction between a closed 
case and one in abeyance that the 
latter may be restored to active cal- 
endar by reauest of i)arties while 
an application to reopen the former 
is addressed to discretion of work- 
men’8 compensation board nor labeis 
on files of board are determinative; 
and case is **closed” within meanlng 
of statute when it has been referred 
to abeyance file because no further 
proceedlngs are foreseen. 

N.T.—Casey v. Hinkle Iron Works, 
87 N.E.2d 419, 299 N.T. 882. 
Oontinuanoe 

(1) Where more than seven years 
had elapsed slnce date of claimanfs 
iujury, but there had been numerous 
hearings before the workmen’s com¬ 
pensation board, and caso was 
marked continued at close of such 
hearings and had never been closed, 
employer and Insurance carrier were 
not relleved from liability by pro¬ 
vision of the compensation law that, 
after a lapse of seven years from 
date of injury and aftef claim has 
been dlsallowed or otbcerwise dis- 
posed of without award; an award, 
if made, shall be against the special 
fund for reopened cases. . 

N.T.—Baker v. Crispell b|os., 87 N.T. 
S.2d 193, 276 App.I>iv. 736. 

(2) Where compensati^ claimant, 
although represented by In attomey, 
was himself absent and unable to 


attend proceedlngs for further award 
from special fund for partlal disabil- 
ity, because of his Service in army 
transport Services, and claimant*s at¬ 
tomey requested an award on basis 
of proof previously given, but em¬ 
ployer and Insurance cariier object- 
ed on ground that they wished to 
contest the matter further when 
claimant was present, and referee 
stated that case would be closed un- 
til claimant reauested a hearing, 
workmen*s compensation board prop- 
erly held that there was no actual 
closlng of case, but rather merely a 
direction that it be withheld from 
calendar until claimant was avall- 
able. 

N.T.—Diskin v. 99 Wall St Corp., 112 
N.Y.S.2d 127, 279 App,Div. 1103. 

78. N.T.—McCann v. Walsh Const 
Co., 123 N.T.S.2d 609, 282 App.Div. 
444, afflrmed 119 N.E.2d 596, 806 
N.T. 904. 

79- N.T.—KirilolI v. A. G. W. Wet 
Wash Laundry, 56 N.E.2d 559, 293 
N.T. 222. 

Sa 3 rres v. August Feine & Sons 
Co., 128 N.T.S.2d 898, 283 App.Div. 
647—^Neuman v. North River Gar- 
net Co., 4 N.T.S.2d 204. 264 App. 
Dlv. 793, afflrmed 18 N.B.2d 321, 
279 N.T. 702. 

Payment txom special sUioosls fund. 

Payments made from special dis- 
abillty fund to silicosis victim con- 
stituted “payment of compensation** 
80 as to relieve special fund for re¬ 
opened cases from liability on death 
claim filed within three years after 
the last of such pa 3 an 6 nts. 

N.T.—Saracino v. Davey & McCon- 
nell, Inc., 134 N.T.S.2d 433, 284 App. 
Div. 918. 

80. N.T.—Lopa V. Brillo Mfg. Co., 
66 N.T.S.2d 673, 271 App.Div. 846, 
appeal denied 67 N.T.S.2d 686, 271 
App.Div. 939. 

81. N.T.—^Davidson v. Central Grey- 
hound Lines, 110 N.T.S.2d T48, 279 
App.Dlv. 946. 

82. N.T.—^Puglia v. Slng Sing Prls- 

on, 161 N.T.S.2d 260, 3 A.D.2d^7a.— 
Davidson v. Cex^tir^ Gre^h^i^ 
Lines, NT.S.2d 748, ^27^^4pp. 
Diy, 04d. , 
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While the statute has been amended to provide that 
neither medical treatment nor the supply of equip- 
ment shall constitute the payment of compensa- 
tion,^8 it was previously held that the giving of 
medical treatment^^ or equipment^® constituted the 
payment of compensation, so as to impose liability 
on the employer rather than the fund. 

The test of whether or not wages paid the claim- 
ant constitute the payment of compensation is 
whether the employer paid for something which he 
did not get in the way of Service.*® Wages paid the 
employee while he is disabled and not working may 
be regarded as payment of compensation.*^ Pay¬ 
ment of full wages for partial work with the knowl- 
edge of ^d in consideration of a compensable dis- 
ability constitutes the payment of compensation 


within the statute.** The payment of sick bene- 
fits as required by the employer^s contract with the 
Union is not a pa3mient of compensation within the 
statute.** Where a claimant is paid his full salary 
although given lighter work, such pa 3 mient may be 
regarded as payment of compensation within the 
provision.** Similarly, payment of what is desig- 
nated as a pension may be regarded as payment of 
compensation within the rule.*^ 

Under the provision imposing liability on the fund 
for a reopened case where more than three years 
have elapsed since the last payment of compensa¬ 
tion, the date of the last payment is the date when it 
was actually made, not the date when it should have 
been made,** but in the case of a lump-sum or com- 
muted pa 3 rment, the date of the last pa 3 mient of 


83. K.T.—Casey v. Hlnkle Iron i 
Works, 87 N.m2d 419, 299 N.T. 882. 
84b N.T.—Warmacik v. Marlln Rock¬ 
well Corp., 77 N.T.S.2d 828, 278 
App.Div. 932—Sassano v. City of 
New Tork, 70 N.T.S.2d 39, 272 App. 
Dlv. 848—^Danaruma v. City of New 
York. 41 N.Y.S.2d 864, 266 App.Div. 
810—Harrls v. Wliite, 87 N.T.S.2d 
176, 264 App.Div. 969—Semar v. 
City of New York, 83 N.Y.S.2d 686, 
268 App.Dlv. 1040, appeal denied 86 
N.Y.S.2d 280, 264 App.Div. 744— 
Nylander v. Georgre D. Hllt Co., 18 
N.Y.S.2d 299, 259 App.Div. 766, ap¬ 
peal denied 20 N.Y.S.2d 418, 269 
App.Div. 988. Appeal denied, 27 N. 
BJ,2d 819, 283 N.Y. 779. 

Payineiit of bospital 1)111 on June 
1, 1944, Incurred as a resuit of con- 
dltlon which medical testimony con- 
nected with earlier accident, amount- 
ed to “payment of coznpensatlon" and 
relleved speclal fund for reopened 
cases from liability for further com- 
pensatlon because of Injory flrst re- 
ceived In 1986. 

N.Y,—Lieland v. Sandersons, Inc., 74 
N.Y.S.2d 661, 272 App.Dlv. 1098. 
Pxovlfdoa for medloal treatment 
Where more than seven years had 
elapsed after date of injury and more 
than three yeara after last payment 
of compensation was made or medi¬ 
cal treatment was furnished addl- 
tional medical' treatment and com¬ 
pensation were not chargreable 
^gra^st the employer on grroimd that 
'J^e direotlon that medical treatment 
was to be ftimished when necessary 
conthiued the case indeflnltely, but 
the liability, if any, was chargreable 
asrainst the fund for reopened cases, 
If o^lmaht^s disabillty was attrlbuta- 
ble to the InJury. 

N.Y.—Bec^er v. Idarcy State Hos- 
pltai, 8« N.Y.a2d 219, 264 App.Dlv. 
648.. -/ 

85. "N.Y.—Nlkw ir. MoOorknIek,- 78 
N.Y.8.2d 792, 279 App^v. 1987-- 
Bomano v. City of New^ York^ 88 


N.Y.S.2d 463, 268 App.Div. 1080— 
Pattl V. Knlckerbocker Pireproof- 
ingr Co., 6 N.Y.S.2d 764, 266 App. 
Div. 732. Appeal denied 7 N.Y.S.2d 
1016, 256 App.Div. 901, afflrmed 20 
N.£!.2d 659, 280 N.Y. 609. 

Elastlo stookliLfirs 

Where employee wsis awarded com¬ 
pensation In September 1989 and case 
was closed, but employer and In¬ 
surance carrler suppUed employee 
with elastlc stockingrs cmd replaoed 
them every three months until 1945, 
on reopenlngr of case In 1946, award 
was properly made agrainst employ¬ 
er and Insurance carrler rather than 
agalnst speclal fund for reopened 
cases. 

N.Y.—Nlker v. McCormlok, 78 N.Y.S. 
2d 792, 273 App.Div. 1037. 

85. N.Y.—Mallardi v. Palumbo Ci- 
gar Co., 134 N.Y.S.2d 814, 284 App. 
Div. 916—^Baker v. Standard Roll- 
tng MUls, 131 N.Y.S.2d 789, 284 
App.Div. 488. 

Evldenoe held Insullloient 

To Show that wagres paid consti¬ 
tuted payment of compensation. 

N.Y.—^Buehler v. Service Mach. 
Works, 184 N.Y.S.2d 418, 284 App. 
Div. 928—Mallaxdi v. Palumbo Ci- 
Sar Co., 184 N.Y.S.2d 814, 284 App. 
Div. 916—^Baker v. Standard Roll- 
ins Mills, 181 N.Y.S.2d 789, 284 
App.Dlv. 488. 

87. N.Y.—Tum v. Rlmira Coca-Cola 
Bottlingr Works, 96 N.Y.S.2d 786, 
277 App.Dlv. 800, 814—Pronath v. 
Bethlehem Steel Co., 91 N.Y.&2d 
798, 276 App.Div. 1011, reargrument 
and appeal denied 98 N.Y.S.2d 581, 
276 APP.D1V. 798—Paul v. National 
Sav. Bank, 81 N.Y.S.2d 816, 274 
App.Dlv. 865, afllrmed 84 N.B.2d 
160, 298 N^Y. 847« 
payment 

Faet fSmt employer paid employee, 
Wli6^^4^lna<iaed horne because pf re- 
6¥9(!teShce Of back inlury, a week’s full 
salary in aeccordanee with employer*8 1 

m 


' established custom of payingr one 
week's full salary to all employees 
absent because of disabillty, did not 
Justify flndlngr of workmen*s compen¬ 
sation board that such payment con¬ 
stituted a pa 3 nnent of compensation 
by the employer within meaningr of 
seotion of the workmen*a compensa¬ 
tion law excuslnir the speclal fund 
for reopened cases from responsibil- 
ity where compensation pasntnent has 
been made by employer within three 
years of reopeningr of claim. 

N.Y.—^Murray v. Packard, 166 N.Y.S. 

2d 409, 2 AD.2d 907. 
sa N.Y.—White v. Marine Tnist 
Co., 119 N.Y.S.2d 660, 281 App.Div. 
912. 

89. N.Y.—Davidson v. Central Grey- 
hound Lines, 110 N.Y.S.2d 748, 279 
App.Div. 946. 

90. N.Y.—Sassano v. City of New 
York, 70 N.Y.S.2d 89, 272 App.Dlv. 
848. 

BhowhLg held insnffiolent 

N.Y.—Pugrlia V. Singr Singr Prison, 161 
N.Y.S.2d 260, 8 A.D.2d 871. 

91. N.Y.—Hyser v. City of New 
York, 79 N.Y.S.2d 878, 273 App.Div. 
1048—^Pollock V. Melville Shoe 
Corp., 66 N.Y.S.2d 829, 271 App.Dlv. 

’ 846. 

Betlreanent allowanoa « 

Payment of annuity portlon of re- 
tirement allowance by city to an em¬ 
ployee who has previously been fflven 
a compensation award is not pasnnent 
of “compensation*' within meaningr of 
provision of compensation law that, 
when an application for additional 
compensation is xnade after lapse of 
seven years from date of injury and 
three years from dato of last pay¬ 
ment of compensation, award shall 
be made CLgainst speclal fund. 

N.Y.—Hyser v. City of New York, 79 
N.Y.S.2d 878, 278 App.Dlv. 1048. 

98. N.T.—KirUofit v. A. G. W. Wet 
. Wash Laundry, 66 NJS.2d 669, ^98 
N.Y. 222. . 
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compensation is decmed to be the date on which the 
last pa 3 niieiit would have been made had there been 
installment payments.®^ The fact that the full 
amount of the prior award has not been paid does 
not prevent the fund from being liable for the award 
on reopening where the last pa 3 mient on acconnt of 
the earlier award was made more than three years 
prior to the reopening of the case.^^ 

Where the statutory time has run since the last 
pa 3 rment of compensation and the employee suffers 
another’ compensable injury which aggravates the 
earlier injury, the compensation board may ap- 
portion liability between the current employer and 
the spedal fund.^5 

§ 838. Enforcement against Estate of De- 
ceased Employer 

A compensation award is enforceable against the 
empioyer^s estate like any other claim. 


At the death of the employer an employee*s claim 
for compensation under the workmen's compensa¬ 
tion act should be presented to the employeris estate 
for audit and recognition as in any other case of a 
claim,and where it is not presented until after 
the time for the presentation of claims has expired 
it is barred except as against a surplus remaining 
after settlement, or unless some estate not account- 
ed for is discovered.^'^ 

§ 839. Enforcement on Insolvency of Em¬ 
ployer or Insurer 

A claim for workmen^s compensation may be entltled 
to a preference when the employer or hts insurer Is 
Insolvent. 

By some compensation acts, in case of the insol¬ 
vency of the employer, the right to compensation 
and to the payments of compensation awarded is 
given a preference,® ^ as, for example, that accord- 
ed to unpaid wage claims generally®® or judgments 
rendered for claims for taxes.^ A provision of 


Esterow v. Schlmel, Son & Lus- 
tlg, 83 N.Y.S.2d 736, 274 App.Dlv. 
325. 

93. N.T.—Courteau v. BufCalo Plour 
Mills, 146 N.T.S.2d 886, 1 A.D.2d 
714—Sasnres v. August Felne & 
Sons Co., 128 N.T.S.2d 898, 283 App. 
Div. 647—Pascucci v. William Ken- 
nedy Const. Co., 68 N.T.S.2d 667, 
270 App.Dlv. 83, appeal denied 6» 
N.T.S.2d 906, 270 App.Div. 781. 

Award paid to aggregate tmst fond 
A commuted award paid Into the 
aggregate trust fund is essentially 
the same as a lump-sum payment and 
the date of the last payment by car- 
rler is the same date on which the 
fund made the last payment, with 
respect to Question whether a new 
award should be made against the 
fimd for reopened cases on ground 
that more than three years have 
elapsed since last payment of com¬ 
pensation. 

N.T.—^Pascucci V. William Kennedy 
Const. Co., supra. 

94. KT.—^Esterow v, Schimel, Son & 
Iiustig, 83 N.Y.S.2d 735, 274 App. 
Div. 326, 

Fayment made to oorreot mistake 
Payment made by self-lnsured em¬ 
ployer to clalmant for sole purpose 
of correcting mistake made by work- 
men*s compensation board in com- 
putlng amount due under award cpn- 
stituted ^ '*payment of compexisa- 
tlon*’ within meanlng of statute pro- 
vkOng for award against special fund 
for reopened cases on application 
mat^ i^er,lapse of seven yem from 
date of InJt:^ and three ye^rs f^om 
date of Idst p&yment of compehsa- 
Uon, and hence special fund Vou^d 
hot be lidbleYor anjf aWard^znade^^ 


application to reopen daim made less 
than three years after such pa 3 nnent. 
N.Y.—Adams v. Aluminum Co. of 
America, 126 N.Y.S.2d 671, 282 App. 
Div. 1088. 


95. N.Y.—Rlchardson v. Marinette 
Paper Co., 77 N,Y.S.2d 919, 273 App. 
Div. 932. 

96. N.J.—^Naroznlak v. Perdek, 162 
A 118, 10 N.XMisc. 1000. 

97. N.J.—Narozniak v. Perdek, 
supra. 

71 C.J. p 1415 note 16. 


98. N.Y.—In re Consolidated Indem- 
nlty & Insurance Co., 8 N.Y.S.2d 
217, 266 App.Div. 601. 

V. Clemente Contract- 
ing Co., 86 N.Y.S.2d 899, modifled 
on other grounds Bachmann v. Dir- 
rane, 88 N.Y.S.2d 286, 275 App.I>iV. 


758. 

Tenn.—^Pennlngton v. Webb-Ham- 
mock Coal Co., 184 S.W.2d 47, 182 


Tenn. 83. 

71 C.J. p 1416 notes 16, 18. 

'Wlthont Umlt of amonnt” 

Longshoremen^s and Harbor Work- 
ers’ Compensation Act manifests In- 
tent to protect injured workmen by 
a preference “without limit of 
.amoxint” 

U.S.—^Ih re Charles Nelson Co„ D.C. 
Cal., 29 F.Supp. 66. 


SettlemeiEt wtth employer 
Where awaJrd to widow under com¬ 
pensation law was commuted into a 
lump-sum award! whm Insurance car- 
Her 'went into liouidation, carrier*s 
<^gation was fia:ed as of date of 
llettJdatlon,^^ and.wldow was entJUed 
'to divident on award ontU her fuU 
dahn was pal<3t even t]^gh after 
date ^ nguidatiofa ahs; reeetved 


settlement from employer as Princi¬ 
pal debtor, and other compensation 
creditors had no right in law or in 
eguity to derlve beneflts for them- 
selves from payments made by em¬ 
ployer imtll widow*8 entire claim 
was paid in full. 

N.Y.—^In re Consolidated Indemnlty 
& Insurance Co., 8 N.Y.S.2d 217, 265 
AppJDiv. 601. 

State not guaraator 
Workmen*s compensation act pro¬ 
vides penalties to employer and in¬ 
surer for violation of certain provi- 
sions of act, but state is not a guar- 
antor of protection which act con- 
templates, and if an employer has 
not taken out compensation Insur¬ 
ance and if he proves not to be 
flnancially responsible, law provides 
no civll recourse to employee other 
his right of action against em¬ 
ployer. 

Tr«.n. —Hatlock v. Hollis, 109 P.2d 119, 
163 Kan. 227, 132 ALi.K. 1316. 

99. Tenn.—^Brady v. Reed, 212 S.W. 
2d 878, 186 Tenn. 666—Pennington 
V. Webb-Hammock Coal Co., 184 
S.W.2d 47, 182 Tenn. 83. 

71 C.J. P 1416 note 19. 

1 , U.S.—Kexmison v. Kanzler, C.CA. 

Ohlo. 4 F.2d 816. 

71 C.J. p 1415 note 20. 

Tax dalms; tax Ueas 
Fact that Judgment of industrlal 
commisslon against emplpyer was 
lien on ali employer’s realty in ooun- 
ty in which Judgment wj|.s doc ket^ 
did not require that statut^ idvtag 
Judgment of industrikl: *commisi^lon 
«galnst employer awnen-Prfii^«|e 
against aaaets-o^ 

^or taxes. he ooostrued 
Judgments sa^ee piipidiyoui 
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fhe 'bstikruptcy act according workmen a priority 
for wages does not include a daim for workmen’s 
compensation benefits,^ but a daim for workmen’s 
compensation may be accorded priority in bankrupt- 
cy proceedings under a provision of tihe bankruptcy 
law giving priority where it is provided by state 
law.5 Where it is provided that the award shall 
be paid to a special state fund where there is an in- 
dustrial death, but no one entitled to daim compen¬ 
sation, such fund is entitled to the preference af- 
forded state claims in enforcing such a daim.^ 

Assets transferred in fraud of creditors are sub- 
ject to a daim for workmen^s compensation.^ 

Receivership, Where a claimant obtains a com¬ 
pensation award against an insolvent employer he 
is entitled to present his daim to the receiver ap- 
poijnted for such employer,® and, if the receiver re- 
fuses his daim, he can intervene by leave of the 
court appointing the receiver, and there procure an 
adjudication on its validity.^ By some compensa¬ 
tion acts compensation awards are entitled to pri¬ 
ority,® subject to the daims of the United States® 
and the expenses of the receivership proceeding.^® 
When a receiver is conducting the business of the 
original employer during insolvency, he is bound to 
'continue payments di compensition.il 

§ 840. Priorities 

A compensation award may have the same priority 


status with respect to the employer’8 assets as a claim 
for wages. 

A compensation award is frequently accorded 
the same priority status with respect to the employ- 
er*s assets as is a daim for wages.i® Where a 
claim for workmen’s compensation is accorded the 
same status as a daim for wages,i® such a claim 
does not have priority over a mortgage on the em- 
ployer^s property;!^ and this rule has been applied 
as to a subsequent mortgage, taken in good faith for 
value without knowledge of the injury to the mort- 
gagor*s employee.1® A judgment in favor of the 
state fund and against the employer for Insurance 
premiums is not entitled to priority over a prior 
mortgage on the employer^s property.i® 

§ 841. Commutation of Award 

Under statutes so providing, an award of compensa¬ 
tion may be commuted, and the value thereof pald Into 
a state fund. Commutation must be made In the manner 
provided by the statute. 

After an award of compensation has been made 
it cannot be substantially dianged without notice to 
the parties interested and an opportunity given them 
to be heard,!*^ and after such notice and opportunity 
to be heard, before a different method of payment 
can be fixed, the award previously made must either 
be vacated or modified.i® Except as the statute 
contains mandatory provisions for commutation of 


to keep statute from bein? meanlngr- 
less, since statute gave commissiones 
Judgments same preference that tax 
claims would have against personal 
property. 

Utah.—^Local Realty Co. v. Steele, 62 
P.2d 658, 20 Utah 468. 

2. U.S.—^In re Ralken, D.CN.J., 88 
F.Supp. 88. 

EfTeot of state statute 

State statute providing that rlght 
of workman to compensation shall 
have same preference against assets 
of employer as allowed to claim for 
impald wages for labor could not 
operate to entltle compensation 
claimant to priority in bankruptcy 
on theory that his claim was for 
wages, since state statute could not 
amend applicable federal statuta 
U.S.—In re Ralken, D.C.N.J., 33 F. 
Supp. 88. 

a U.S.—^In re Ralken, supra. 

4. N.T.—^In re Hoyds Ins. Co. of 
America, 22 NJSIM 330, 281 N.Y. 
176. 

5. Okl.r—Eucks-Brandt Const. Corp. 
V. Sllver, Ipl P.2d 899, 194 Okl. 824. 

a U*S.—^Bowen v. Hockley, 0,0.Au 
Md., 71 Fi2d 781, 94 A.L.R. 856. 
Olblo.^^-^State v. Hershner, 161 N.B. 
834i 118 OhSo St. 665. 


7. Ohlo.—State v. Hershner, supra. 

8. U.S.—-West Virginia Rail Co. v. 
Jewett Bigelow & Brooks Coal Co., 
D.aKy., 26 F.2d 503. 

9. U.S.—West Virginia Rail Co. v. 
Jewett Bigelow & Brooks Coal Co., 
supra. 

10. W.Va.—West Virginia Rail Co. 
V. Jewett Bigelow & Brooks Coal 
Co., supra. 

IX. U.S.—^Bowen v. Hockley, C.C.A. 

Md., 71 P.2d 781, 94 A.L.R. 856. 

71 C.J. p 1416 note 27. 

12. Ky.—^Adkins v. Carol Mining Co., 
136 S.W.2d 32, 281 Ky. 828. 

71 C.J. p 1415 note 16. 

Fzlority over lessor 
Provision of workmen^s compensas 
tion act that all rights of compensa^ 
tlon grahted thereby shaJl have same 
preference or priority for whole 
thereof ^.gainst employer^s assets as 
law alloVs for laborers' unpald wages 
gives iiisolvent mineral lessee's in- 
Jured . imployee priority of lien 
againbt les8ee's assets for whole 
amount ’ ,of compensation awarded 
him, noli merely part accruing wlthln 
six montiis before time for distribu- 
tton of |8uch assets among lessse's 
cx^itors, over lessor^s Uen fqr s^ent- 
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als and royaltles due under coal 
minlng lease. 

Ky.—Adkins v. Carol Mining Co., 
supra. 

Oompensatloxi. awards have priority 
over compensation claims 
Ky.—^Adkins v. Carol Mining Co., 
supra. 

13. N.J.—^Decoratlve Utilities Corp. 
V. National Motors Trucklng Corp., 
196 A. 381, 123 N.J.BI<i. 48. 

Tenn.—^Francis v. Williams Coal Min¬ 
ing Co., 166 S.W.2d 484, 178 Tenn. 
208. 

14k La.—^Franklln Life Ins. Co. v. 

Hili, App., 61 So.2d 602. 

Tenn.—^Pennington v. Webb-Ham- 
mock Coal Co., 184 S.W,2d 47, 182 
Tenn. 88—^Francis v. Williams Coal 
Mining Co., 156 S.W.2d 484, 178 
Tenn. 203. 

15. Tenn.—McKee v. Dever Bros., 
284 S.W.2d 805, 89 Tenn.App. 411. 

16. Utah.—^Local Realty Co. v. 

Steele, 62 P.2d 658, 90 Utah 468. 

17. N.y.—Sperduto V. New York 
City InUrborough R. Co., 123 N.B. 
207, ^26 N.Y. 73. 

. Brophy v. Prudential Ins. Co. of 
. America,. 271 N.Y.S. 819, 241 App. 
D;iV. 806. 

18. r —Sperduto v. New York 
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awards in specified classes of cases,a provision 
which authorizes the commission to permit or re¬ 
quire a self-insurer to pay into the state fund an 
amount equal to the present value of an award to- 
gether with an additional sum for payment of the 
expenses of administering the fund^O does not com- 
pel the industrial board to commute awards.^i It 
may in its discretion commute them .22 

It is not the purpose of such provision to destroy 
the general scheme of the compensation act of es- 
tablishing periodical payments and to permit the 
commission in every instance to commute periodi¬ 
cal payments into a lump sum payment.23 Rather 
it is the purpose to provide for particular and ex- 
ceptional cases.^^ The exception must be in the in- 
terest of justice,^® and should not depend on the 
whim or caprice of claimant or the employer,26 or 
on an arbitrary ruling of the commission.^? Each 
case should be considered by itself.^® The commis¬ 
sion is not justified in making a sweeping rule ap- 


plying to all cases, or to ali cases of a certain 
class .23 It cannot require such a payment withoiit 
first giving notice to the parties interested and hold- 
ing a hearing,30 and, after such notice and hearing, 
either vacating or modifying the award previously 
made,5i which cannot be done by a general resolu- 
tion.^2 

An agreement by the self-insurer as a condition 
to self-insurance to pay such an award when re- 
quired does not require him to observe arbitrary 
and illegal orders of the commission to make such 
a payment,33 nor is such an agreement enlarged by 
a subsequent change in the statute increasing the 
class of persons for whom awards may be com- 
muted.34 The computation of the amount . of a 
commuted award must be made in accordance with 
the provisions of the act.36 If the board or com¬ 
mission commutes at all, it has no discretion except 
to commute on the basis of the tables designated in 
the statute as the tables by which computations are 


City InterboroufiTh H. Co., 123 N.E. 
207, 226 N.T. 73. 

19. N.T.—^Doyle v. Town of North 
Hempstead. 97 N.T.S.2d 116, 277 
App.Div. 816—^Rlchter v. Town of 
IsUp-Fire Dept., 92 N.T.S.2d 844, 
276 App.Div. 42, 806—^Friedman v. 
Simon, 45 N.T,S.2d 89, 267 App.Div. 
17, aflairmed 66 N.B.2d 732, 293 N.T. 
720. 

SBjiirles waxraiLtliLff oonunutatloiL 
An award for permanent total dls- 
abillty by reason of injuries which 
resulted in one hundred per cent per¬ 
manent loss of Vision of one eye and 
eisrhty per cent permanent loss of 
Vision of other was properly com¬ 
muted with direction that com¬ 
muted award be paid into afirsresrate 
trust fund, as asainst contention that 
statute required loss of a member 
and not merely loss of use of a mem¬ 
ber as basis for such commutatlon. 
N.T.— Shaw V. Danforth, 17 N.T.S.2d 
92, 258 App.Div. 1028, reargument 
denied 18 N.T.S.2d 748, 259 App. 
Div. 758, appeal denied 26 N.B.2d 
838, 282 N.T. 810. 

20. N.T.—Pettinelli v. Degnon Con- 
tracting Co., 217 K.T.S. 679, 218 
App.Div, 7. 

71 C.J. p 1416 note 37. 

21. N.T.—^Pettinelli v. Degnon Con- 
tracting Co., supra. 

22. N.T.—Pettinejlii v. Degnon Con- 
tracting 04, .s]ipra. 

23. N.T.-^Adams v. New Tork, O. & 
W. Ry. Co„ 161 N.T.S. 919, 176 App. 
Div. 714, aflairmed 114 N.B. 1046, 
220 N.T. 679.^ 

24. ,N.T.—Adams v. New Tork, O. & 
W. Ry. Co., supira. 

25« N.T.—Adams v^ New Tork, O. &j 
W. Ry. Co., supra. 


26. N.T.—^Adams v. New Tork, O. & 
W. Ry. Co., supra. 

27- N.T.—^Brophy v. Prudential Ins. 
Co. of America, 271 N.T.S. 819, 241 
App.Div. 306. 

71 C.J. p 1417 note 44. 

28. N.T.~Adams v. New Tork, O. & 
W. Ry. Co.. 161 N.T.S. 919, 175 App. 
Div. 714, afflrmed 114 NJS. 1046, 220 
N.T. 679. 

29. N.T.—Adams v. New Tork, O. & 
W. Ry. Co., supra. 

30. N.T.—Sperduto v. New Tork 
City Interborough Ry. Co., 173 
N.T.S. 834, 186 App.Div. 145, appeal 
dismissed 123 N.B. 207, 226 N.T. 73. 

31. N.T.—Sperduto v. New Tork City 
Interborough Ry. Co., 123 N.R 207, 
226 N.T. 73. 

32. N.T.—Sperduto v. New Tork 
City Interborough R. Co., 123 N.B. 
207, 226 N.T. 73, 

33. N.T.—Sperduto v. New Tork 
City Interborough Ry. Co., 173 N.T. 
S. 834, 186 App.Div. 145, appeal dis¬ 
missed 123 N.B. 207, 226 N.T. 73. 

34. N.T,—State Industrial Commis¬ 
sion V. Tonkers R. Co., 173 N.T.S. 
868, 186 App.Div. 192. 

71 C.J. p 1417 note 61. 

35. Xnterest 

(1) Where commuted amount of 
compensation award of death beneflts 
is ordered to be immediately paid 
into special fund and installments of 
compensation are not due until fu¬ 
ture date, amount of interest which 
would accrue between date of pay- 
mept and due date of compensation 
installments ^ould be de<3iiUct^ in 
cQippifting cpjmiputed amount. 

N.T.—^Voelker v. Jos. liosenbsrg's j 
Sons, 296 N.T.S. 380, 261 App.Div.‘ 


60, afflrmed 11 N.B.2d 766, 276 N.T. 
665. 

(2) Reviewing court assumed, on 
appeal from compensation award 
commuting death benefits and order- 
Ing Immediate payment of award into 
special fund, that allowance. was 
made in computation for interest un^ 
til future date when installments 
payable by employer would become 
due, although it dld not olearly ap- 
pear from actuaria! statement con- 
tained in record that such allowance 
was made, where elementa mentioned 
by actuary were date when claimant 
received lump sum settlement, due 
date of Installments, age of claimant, 
and amount of installments. 

N.T.—Voelker v. Jos. Rosenberg*s 
Sons, supra. 

Medloal and surgloal expenses 
Provisions of workmen*s compen¬ 
sation law that on payment into ag¬ 
gregate trust fund of an amount 
equal to present value of all unpald 
compensation under award for total 
permanent disabillty resultlng from 
certain losses employer or Insurance 
carrler shall be dlscharged from fur- 
ther liability refer to ‘"periodica! pay¬ 
ments,” which do not include awards 
for medlcal and surgical expenses. 
N.T.—^Friedman v. Simon, 45 N.T.S.2d 
89, 267 App.Div. 17, afflrmed 66 N. 
B.2d 732, 293 N.T. 720. 

Proof of exTor 

An employer and Insurance carrier 
who assert error in computatldn of 
commuted award have burdeh' bf es- 
tabllshing affirmative of issUel ' 

N.T.—Voelker v. Jos. Rosbnb^i*g^s,I^ 
tate, 296 N.T.S. 380, 261 

60, afflrmed,,lf 

6j66. ■ ,, 
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to be maxie,8® and wherc a commutation of an award 
computed on the basis of the tablcs designated in 
the statute would be unjust and oppressive in its re¬ 
suit, it constitutes an abuse of discretion to do so.^*^ 

Award to dependent parents of a deceased em- 
ployee may be commuted to a lump sum, to be paid 
to them from the state fund into which the award 
has been paid by the insurance carrier.38 

Under a statute so providing, the commission 
may require commutation of awards to widows.®^ 
Where the award is made in accordance with the 
provisions of the law, its status is hxed at the time 
it was made;^® and where granted to the widow of 
a deceased employee it is unaffected by her subse- 
quent remarriage.^l A commuted award to a 
widow and children is a vested right which could 
not be rescinded or revised after tbe death of the 
widow.'*^ There can be no commutation of future 
payments of an award in favor of persons for whom 
the statute provides no appropriate table of averages 
for the ascertainment of probable dependency>^ 


101 C.J.S. 

§ 842. Maturing Periodical Payments on 
Default 

Under many statutes, It Is provlded In substance that 
Where there Is a default In eomplying wIth an award 
calllng for perlodic or Installment payrrrents, all of the 
payments shall become Immediately due and payable. 

Under many statutes, it is provided in substance 
that where there is a default in eomplying with an 
award calling for periodic or installment payments, 
all of the payments shall become immediately due 
and payable>^ Under some statutes, the practice 
is for claimant to obtain an order finding that the 
employer or insurer is in default, and thereupon all 
future installments by operation of law become im¬ 
mediately due and pa3rable.‘*5 

The purpose of a provision authorizing suit for 
all unpaid compensation awarded on a failure to 
pay any part of the award is to secure prompt pay- 
ment of the award,and applies where the award 
calls for payments for an indefinite period of time.^*^ 
A demand for payment of the installments past due 


38. N.T.—^Pettinelll v. Degrnon Con- 
tractlny Co., 217 N.Y.S. 67S. 218 
App.Div. 7. 

71 C.J. p 1417 note 62. 

37. N.Y.—^Pettinelll T. Beanon Con- 
tracting* Co., supra. 

71 C.J. p 1417 note 63. 

38. N.Y,—^Pocoroba v. State Insur¬ 
ance Fund, 8 N.Y.S.2d 88, 253 App. 
Dlv. 407, 

G&anflre of award 

N.Y.—Von Borstel v, Central Hud- 
son Gas & Elee. Co., 142 N.Y.S.2d 
106, 286 App.Dlv. 176, reargument 
and appeal dented 144 N.Y.S.2d 721, 
286 App.Dlv, 977. 

ObJectloiL to paymeat 

State industirial board has power to 
order that value of compensation 
awarded dSeeascid employee*8 depend¬ 
ent i>arents be pcbld them in lump 
by state insurance fund from 
aggregate trust fund, into which paid 
by insurance carrier, irrespective of 
objection to such procedure by Insur¬ 
ance fund. 

N.Y.—^Pocopoba v. State Insurance 
Fund, 3 N.Y.a2d 83, 263 App.Div. 
407. 

39. N.Y.—State Industrial Commis¬ 
sion V. Yonkers B. Co., 173 N.Y.S. 
8S8, 186 App.Dlv. 192. 

7l O.J. p 1417 note 64 [c]. 
Thixd-party reoovery 
Where compensation claimant, 
Wid9T^ ewloyee, settled clalm 
fig^st perspn other than employer 
for part of amoimt of compen- 
satlbn tet Which she was entltled, In¬ 
dustrii, had authority to ooxn- 

a^ird for r^lpiii]tder of such 
afid to order payment of 
aWtM‘$nto special fu^' 


N.Y.—Voelker v. Jos. Rosenberg’s 
Sons, 296 N.Y.S. 386, 261 App.Div. 
60, afflrmed 11 N.E.2d 765, 276 N.Y. 
666 . 

40. N.Y.—^Marconl v. Marshall, 134 
N.Y,S,2d 486, 284 App.Div. 728— 
Gibson v. Policastro, 6 N.Y.S.2d 818, 
266 App.Div, 731. 

41. N.Y.—^Marconi v. Marshall, 184 
N.Y.S.2d 486, 284 App.Div. 728— 
Gibson v. Policastro, 6 N.Y.S.2d 818, 
266 App.Div. 781—^Thorgensen v. 
Movletonews, Inc., 6 N.Y.S.2d 758, 
266 App.Div. 728, reargument de- 
nled Thorgenson v. Movletonews, 
Inc., 7 N.Y.S.2d 1013, 266 App.Div. 
901, appeal denled, 18 N.E.2d 700, 
279 N.Y. 812. 

43. N.Y.—Marconl v. Marshall, 134 
N.Y.S.2d 486, 284 App.Dlv. 728— 
Gonzales v. Allerton Operatlng 
Corp., 291 N.Y.S. 827, 249 App.Div. 
664. 

43. N.Y.—^Russell v. 281 Lexington 
Ave. Corporation, 258 N.Y.S. 892, 
236 App.Div. 177. 

71 C.J. p 1417 note 64. 

44. Fla.—Cohen v. Sloan, 197 So. 342, 
143 Fla. 609. 

EAn.—^Miller v. Massman Const Co., 
287 P.2d 373, 171 Kan. 713. 

Okl.—^Excise Board of Grady County 
V. Griggs, 188 P.2d 829, 192 OkL 
636. 

71 C.J. p 1418 note 66. 

Award for paymeat of medloal ex¬ 
penses 

Kah.—Owen v, Ready Made BuHd- 
iz^ Ihc., 3X8 P.8d. 267, 181 Ean'. 
659— V. Mild- 

ings, incL, 863 P.2d 168, 180' Kan., 
286. 


Xdheral oonstmotloii. 

Workmen’s compensation act provi¬ 
sion causing entire impaid balance of 
entire workmen's compensation 
award to become due in a lump sum 
on expiration of two-week period 
followlng employee's wrltten demand 
for compensation theretofore due and 
unpaid is not to be strictly construed 
on ground that it is penal In nature, 
but is remedial in character and in- 
tended to supplant existlng remedies, 
and therefore must be liberally con¬ 
strued in favor of claimant with vlew 
of effecting purpose of act . 

Kan.—Owen v. Beady Made Bulld- 
ings, Inc., 313 P.2d 267, 181 Ean, 
669. 

45. Okl.—Bucks-Brandt Const Corp. 
V. Silver, 161 P.2d 899, 194 OkL 
824—^Excise Board of Grady County 
v. Griggs, 188 P.2d 829, 192 Okl. 
686 . 

46. Ean.—Owen v. Beady Made 
Bulldings, Inc., 803 P.2d 168, 180 
Ean. 286. 

Dependente 

Phrase, "‘said employee or otb4r 
person entltled to sald comiDensation 
may maintain an actlon," as used iu 
workmen’s compensation statute au- 
thorlzing actlon for all unpaid coxh- 
pensation awarded on a failure to pay 
any part of award of compensation, 
means that action may be maintained 
by employee or his «dependente who 
are entltled to comp^sati<px 
Ean.—Owen v. Beady Made Build- 
ings, Inc., SOS P.2d 168, 180 Ean. 
286. 

47- Ean.—Owen ▼. , Beady. Made 
BuUdings, Inc.» 808 P.2d 168, 180 
“ Eam 286. 
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may be a condition preccdent to the institution of 
suit to mature all of the payments.'*^ The action 
may not be defended on the ground of error in the 
award>® The issuance of execution to collect the 
overdue installments is not a waiver of the right to 
sue to mature all of the payments.BO 

In Loidsiana the act provides that in the event the 
employer shall become insolvent or fail to pay six 
successive installments as they become due, the in¬ 
stallments not yet payable under said judgment shall 
immediately become due and the judgment shall 
become executory for the whole amount, except 
where the employee or his dependent is adequately 
protected by Insurance and receives payments there- 
under.51 This statute provides something in the 
nature of a penalty or forfeiture^^ and should be 
strictly construed.®^ The proviso that if the em¬ 
ployee or his dependent is adequately protected by 
Insurance and receives payments thereunder this 
right to have the judgment declared executory for 
the whole amount shall not accrue, has reference 
only to the case where the employer becomes insol¬ 
vent and not to the case of a failure to pay six suc¬ 
cessive installments as they become due.®^ The pro- 
vision for maturing future installments does not 
apply prior to judgment,®® but is applicable to a 
preliminary or interlocutory compensation decree.®® 
Its purpose is to visit a penalty on the employer who 
willfully refuses to pay.®*^ 

The refusal to pay must be willful,®® and the bal- 


ance of the payments will not be maturcd when the 
judgment on tht authority of which payment was 
refused is reversed.®® Under the statute an em¬ 
ployee not adequately protected by Insurance is en- 
titled to a decree maturing all future pajnments 
where the employer repudiates the obligation by re- 
fusing to pay on demand, although the employee had 
waived his right to regular weekly payments and 
payments at the employer^s office.®® The statute 
does not apply to a judgment for compensation to be 
paid in weekly installments during the period of dis- 
ability where in fact the disability has come to an 
end.®^ 

In Texas, when pa 3 mient of an award is not 
made within or at the end of the twenty days for 
giving notice of appeal, the employee or his bene- 
ficiary, in the absence of a bona fide appeal or jus- 
tifiable cause, has a cause of action to mature all 
future installments on the award.®^ The proceed- 
ing is designed to aid in the enforcement of com¬ 
pensation awards,®® and is analogous to a suit on a 
judgment of a court of competent jurisdiction.®® 
The employee need not demand payment prior to 
bringing suit.®® It is mandatory on insurer to make 
the periodical payments in accordance with the 
award,®® prompt payment is required,®^ and no days 
of grace beyond the twenty-day period are al- 
lowed.®® Failure to comply with this obligation, to 
pay the amount due at once and to make the peri¬ 
odical payments promptly as they mature, constitutes 


48« Kan.—Owen v. Ready Made 
Buildlnsrs, Inc., 303 F.2d 168. 180 
Kan. 286-—Miller v. Massman Const. 
Co., 237 P.2d 373, 171 Kan. 713— 
KlUs V. Krog’er Orocery & BaJslngr 
Co.. 162 P.2d 860. 169 Kan. 213. 156 
A.L.R. 646. 

A letter clearly ihdicating that em¬ 
ployee wanted employer to pay past- 
dne compensation installments. al- 
thouffh more of a reguest than a de¬ 
mand. was a sufficient complianoe 
with statute providing for recovery 
of a lump sum judgment on employ- 
«■'s failure to pay past-due install¬ 
ments on written “demand.'* 

Kan.—*^Ellis v, Kroger Grocery & Bak- 
ing Co.. 162 P.2d 860. 169 Kan. 213. 
165 A.Ii.IL 646. 

49. Kan.—^BUis v. Kroger Grocery & 
Baking Co.. supra. 

60. Kan.—li^lller v. Ma,e 9 man Const. 
Co.. 237 P.3d 373. 171‘lB::an. 713. , 

61. La,—Cranmer - v. ;p?ld^ity. & <3asr 

ualty Co. of New Tork, App., 18 
S<J.2^‘220l ; 

6^ . postai^ 117 Bp. 

240, leerLai 3'28.' 

63. La.—Dixon v. King. 160 So. 336, 

1« la ' 

64. 


65. La.—Cranmer v. Fidelity & Cas- 
ualty Co. of New Tork, App., 18 So. 
2d 220—^Jackson v. Toung, 6 La. 
App. 864. 

56. La.—^Hlll V. Southern Advance 
Bag & Paper Co.. App.. 147 So. 763. 

67. La.—^Mason v. Costanza, 117 So. 
240. 166 La. 323. 

EQUI v. Southern Advance Bag & 
Paper Co., App.. 147 So. 763. 

68. La.—^Mason v. Costanza. 117 So. 
240. 166 La. 323. 

71 C.J. p 1418 note 

69. Leu—Crawford v. T. Smith & 
Son. 162 So. 814. 183 La. 103. 

Devolntlve appeal 
pmployee held not entitled to lump 
s'm' payment of balance due under 
coihpeh^Uon award payable in in- 
etallments because of eniployer*s fafl- 
urer to pay installments due pending; 
employee*s appeal in forma pauperis 
w^tpiout' giving bondf from modillca- 
t|on pf award gusp^ding payments 
jthereom since appeal withaut bond 
;^a8 4evolative not.,^r.; 


ea La.—Kisel v. Caddo Transfer & 
Warehouse Co.. 123 So. 496, 38 La. 
App. 408. 

61. La.—Dixon v. King, 160 So. 386. 
178 La. 1. 

68. Tex.—Southern Underwriters v. 

Lewis, CIvAlPp.. 160 S.W.2d 162. 

71 C.J. p 1418 note 67. 

63. Tex.—^Texas Employers* Ins. 

Ass’n V. Neal. Civ.App., 11 S.'W.2d 
847, error denied 14 S.W.2d 793, 118 
Tex. 236. 

71 C.J. p 1418 note 68. 


64. Tex.—^Texas EJmployers* Ina 

Ass*n V. Neal, Civ.App., 11 S.W.2d 
847, error denied 14 S.W.2d 793, 118 
Tex. 286. 

66. Tex.—Texas Employers* Iz». 

A8S*n V. EEsurlngton. Civ.App.. 61 
S.W.2d 167. 


ea Tex.—Texas Employers* Lia 
Ass'n.v. ECarrlngton. stqpra. J 

67. T^—^Mlnor v. London Oaara^- 
, tee •& Acpldmt Co». CpmJlppb^ ^280 
' S.W. 168, .f, ■ j 

Texas Employers* Zna Ass*n v. 


• BCasringtoB^ '61 
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prima facie a failure and refusal to abide by the appeal from the award of the industrial board.76 

award so as to entitle the employee to bring suit®® . . , , . . 1 , i- . , 

The stut is not preduded by the fact that the 

Where the default was justified, the payments will ^ward is not for any definite amount or period of 
not be matured.70 Mere neglect is not a showing of for ^otal or permanent disabilityJ® The 

justifiable cause.71 Justifiable excuse for failure or of guch a suit is to deprive the industrial ac- 

refusal to comply with an award of the board is dident board of further jurisdiction in the matter 

Shotni by an order of the board timely obtained, determination of the issues therein in- 

ending or diminishing the payments,^2 and also, volved.77 Qaimant cannot sue to mature an award 

where claimant refuses to accept the compensa^ l^oard had materially changed before suit 

tion.72 Where notice is duly given, and suit filed filed.78 

to set aside the award, a claimanf s suit to mature 

the award is improper and should be stricken on ex- In such proceeding there can be no trial de novo 
ception;74 and such a suit is properly dismissed so as in any way to vary or destroy the award.72 
where the petitioners could have asserted the same The proceeding is collateral to the award.®® No 

rights by cross petition on the insurance carrieris attack can be made on the award® ^ except to show 


69. Tex.—Texas Bmployers’ Ins. 
Ass’n V. Harrington, supra. 

71 C.J. p 1419 note 74. 

70. U.S.—^Western Casualty Co. v. 
Hunt, C.C.A.Tex., 69 F.2d 129, cer¬ 
tiorari dismissed Hunt v. Western 
Casualty Co., 55 S.Ct. 207, 293 U.S. 
530, 79 UJEd. 639. 

TermlnatloiL of oaase 
To excuse a workmen's compensa- 
tloU insurer for Its failure to com¬ 
ply with award of Industrial accident 
board on groimd of ^'justifiable cause,** 
existence of such cause must have 
contlnued to date Injured employee 
fUed suit to coUect alleged matured 
award. 

Tex.—Southern Underwriters v. Lew- 
. is, C1VA.PP., 150 S.W,2d 162. 

Oansa aot showa 

Fact that attomey for employee, 
wh<^ dismissed suit to set aside com- 
p^satlon award against a Corpora¬ 
tion which was a diflCerent and dis¬ 
tinet party from Insurance carrler, 
dld not notlfy carrler of dismissaJL, 
did not raise issue of justifiable cause 
for carrier^s refusal to comply with 
award subseQuent to dismissal, where 
there was no agreement requlrlng at- 
temey to notify carrler, attomeys 
for^ carrler defended dismissed suit, 
and carrier*s refusal to comply with 
award after dismissal was based 
solely on dismissal. 

Te^—Southern Underwriters v. Lew- 
’ is, supra. 

71. Tex.—^Mlnor v. London Guaran- 
tee & Accident Co., ConcuApp., 280 
S.W. 163. 

Texas Employers’ Ins. Ass*n v. 
Harrlngton, CivA.pp., 61 S.W.2d 
167. 

72. Tex.—Mairero v. American Gen. 
Ins. Cb., CivA-pp., 255 S.W.2d 873, 

‘ error refused, Sup., 257 S.W.2d 954. 
71 C.J. p 1419 note 76. 

78; Tex.—Franco v. Texas Bmploy- 
era* Ins. Ass*n, Civ.App., 29 S.W.2d 
962. 

71 OJ. p 1419 note 77. 


Testimony that tendor wonld have 
been rejeoted 

Testimony of attomey for em¬ 
ployee, who filed suit to set aside 
compensatlon award against a Cor¬ 
poration which was a different and 
distinet party from Insurance car¬ 
rler, that If weekly Installments 
awarded by Industrial accident board 
had been tendered he would not have 
accepted them during pendency of 
suit, was sufficient to raise issue of 
justifiable cause for carrier’s failure 
to comply with award during pend¬ 
ency of suit. 

Tex.—Southern Underwriters v. 

Lewis, Civ.App., 160 S.W.2d 162. 

74. Tex.—^Pederal Underwriters Ex- 
change v. Read, 168 S.W.2d 767, 138 
Tex. 271. * 

71 C.J. p 1419 note 78. 

Delay in issue of oitation 

Compensatlon insurance carrler’s 
failure to secure issuance of citation 
for three and one half months after 
flling of petition to set aside compen- 
sation award held not failure to ‘‘in¬ 
stitute and prosecute" suit within 
twenty day statutory period of limi- 
tations so as to entitle cla iman t to 
judgment maturing award, words "in¬ 
stitute and prosecute" ?uid "bring 
suit" within statute being synony- 
mous. 

Tex.—^Traders & General Ins. Co. v. 
Splllers, Civ.App., 88 S.W.2d 738, 
error refused. 

76. Tex,—Ocean Accident & Guar- 
anty Corporation v. May, ConuApp., 

, 16 S.W,2d 694. 

Traders & General Ins. Co. v. 
Spillers, Civ.App., 88 S.W.2d 738, er¬ 
ror refused. 

70. Tex.—^Mlddlebrook v. Texas In- 
demnlty Ins. Co., Civ.App., 112 S.W, 
2d 311, error dismissed Texas In- 
demnlty Ins. Co. v. Mlddlebrook, 
114' S.W.2d 226, 131 Tex. 163. 

71 C.J. P 1419 note 80. 

Words order, rnllng or de- 

oisioiL’’ in statute authorizlng suit to 

170 


mature an award in compensatlon 
proceeding when board shall make a 
flnal order, ruling, or decislon means 
same as "final ruling and decislon" 
in provlsion for an appeal from a 
flnal ruling and decislon, and an 
award which Is flnal as far as taking 
an appeal therefrom is concemed, is 
sufi^ciently final to be the basis of a 
suit to mature it 

Tex.—^Mlddlebrook v. Texas Indem- 
nity Ins. Co., CivApp., 112 S.W.2d 
311, error dismissed Texas Indem- 
nity Ins. Co. v. Mlddlebrook, 114 
S.W.2d 226, 131 Tex. 163. 

Award set aside 

Where industrial accident board 
before expiration of time for appeal 
from award, and before fillng of any 
suit to set award aside, set aside 
award on its own motlon, such award 
never became a flnal order or award 
such as would sustain actlon to ma¬ 
ture it. 

Tex.—Marrero v. American Gen. Ina 
Co., Civ.App., 255 S.W.2d 373, error 
refused, Sup., 267 S.W.2d 964—^Bly 

V. Bmployers* Liability Assur. 
Corp., ClvApp., 181 S.W.2d 878, er¬ 
ror refused. 

77. Tex.—Vestal v. Texas Bmploy¬ 
ers’ Ins. Ass*n, ComApp., 286 S.W. 
1041. 

Indemnity Ins. Co. of North 
America v. Sparra, CivApp., 67 S. 

W. 2d 892, 1120. 

78. Tex.—Hoyle v. Federal Lloyds 
of America, Clv.App., 295 S.W. 202. 

79. U.S.—Wilson V. Associated In¬ 
demnity Corporation, C.C.A.Tex., 74 
F.2d 896, certiorari denied Associ¬ 
ated Indemnity Corporation v. Wil¬ 
son, ,56 S.Ct. 90, 296 U.S. 680, 80 
Ii.Bd, 410. 

71 C.J. p 1419 note 88. 

8a Tex.—Texas ]femployers* Ins. 
4ss*n V. Neal, Clv.App., 11 S.W.2d 
847, error denied 1'4 B.W.2d 793, 118 
Tex. 236. 

81. Tex.—^Texas Bmployers’ Ins. 
j Ass*n V. Neal, stipra. 



WORKMEN’S COMPENSATION. §§ 842-S43 


101 C.J.S. 

that the same was void for want of juriscHclion.*^ 
Neither party may impeach any recital in the 
award83 and the court is without power to review, 
set aside, or revise the award of the board, or other- 
wise take cognizance of the original controversy 
between the parties.^^ The court doesj however, 
have power. to render a judgment pursuant to agree- 
ment of the parties even though it may differ from 
the award.^S 

The measure of relief to be given in the prbceed- 
ing is fixed by the terms of the statute.*® A suc- 
cessful plaintiff is entitled to a judgment maturing 
the entire claim so as to collect the full amount 
thereof, that is, the aggregate of the weekly or 
monthly pa 3 mients, together with twelve per cent 
penalties and a reasonable attome/s fee for the. 
prosecution and collection of the claim.*7 a dis- 
count on future installments matured by the judg¬ 
ment is not required.** 

The action may be filed in the county of daim- 
anfs or beneficiar 3 r*s residence as well as in the 
county where the accident occurred,*® and it is not 
essential to the statement of a cause of .action that 
the petition contain the jurisdictional allegations as 
to venue.*® 


:§ 843. Action by State against .Noncomply- 
ing Employer 

Under some statutes, the award Is enforced against 
‘ a noncomplylnn employer by the state. 

Under some statutes . a suit is' to be‘brought by 
the attbrney geheral in the name 'of the state for 
‘ the benefit of the state insurance fund against non- 
complying employers on their dEailure to pay an 
award®! and employees of employers who have 
failed to comply with the workmen^s compensation 
law, are protected and compensated by payment out 
of the surplus insurance fund.®* Where tl;Le em¬ 
ployer pays the award, the action cannot be main- 
tained by the state.®* 

When the statute so provides the pa 3 rment of a 
judgment against the employer entitles claimant to 
compensation,®^ but the recovery of a judgment 
against the employer is not necessary before claim¬ 
ant of the award becomes entitled to payment out 
of the surplus fund.®® The nonpayment of the 
judgment or a certificate that the award cannot be 
collected may equally entitle claimant to compensa¬ 
tion.®® In ^e event the attomey general fails to 
certify that the award cannot be collected within 
the legal time limit, his failure does not deprive the 
injured workman of his just right to compensa- 
,tion.®7 


82. Tex,—Texas Employers’ Ins, 

Ass’n V. Neal, suprsu 

83. Tex.—Texas Employers* Ins. 

A8S’n V. Neal, supra. 

71 aj. p 1419 note 87. 

84. Tex.—^Texas Employers’ Ins. 

Ass’n V. Neal, supra. 

71 C.J. p 1419 note 88. ^ 

85. Tex.—^Texas Employers’ Ins. 
Ass’n V. Bzell, ComJlpp., 14 S.W.2d 
1018, rehearingr denled 16 S.W.2d 
528. 

71 C.J. p 1419 note 89. 

88. Tex.—Vestal v. Texas Employ¬ 
ers’ Ins. Ass’n, Com.App., 285 S.W. 
1041. 

87. Tex.—Vestal v. Texas Bmploy- 
ecS* Ins. A8s’n, supra. 

8a|, Tex.—^Texas Emplcyers* Ins. 
Ass’n V. Harrlngton, CivJ^p., 61 S. 
W.2d 167. 

89. TJ.S.—Wllson v. Associated In- 

demnlty Corporation, C.CJLTex., 74 
F.2d 896, certiorari denled Associ¬ 
ated Indemnlty. Corporation v, WjU- 
son, 56 S.Ct 90, 296 U.S. 580, 80 L. 
3Bd. 410. 4.: 

71. p 1420 ,note 94. 

90. T^—Indemnity Ins. gp. ofi 

Nor^h Am^rlci V. Sparra, CIyJlsS-, i 
57 S.V.^za 892; 1120. j 

71 aJ. p 1420 note 9& ^ 


91. Ohio.—State ex rei. Brlcker v, 
Rufle, 5 Omo Supp. 418. 

Pnrpose ot statute 
Statute permitting injured em- 
ployee, whose employer does not car- 
ry reuulred workxnen’s compensation 
Insurance, to obtaln award from 
workmen’s compensation bureau and 
permitting bureau to .brlng action 
against employer to enforce payment 
of award was intended to impose lla- 
billty on uninsured employers for In¬ 
juries to their employees and to pro- 
tect workmen’s compensation fund.- 
N.D.—State for Benefit of North Da- 
kota Workmen’s Compensation Bu¬ 
reau V. Broadway Inv. Co., 85 N.W. 
2d 251. 

Asslstaaoe by dalmaafs oonnsel 

In state’s action under compensa¬ 
tion act in behalf of employee’s wld- 
ow against employer who failed to 
comply with act, permitting widow’s 
attorney to asslst attomey general in 
trylng case, Inteiwlew wltnesses, and 
ge in and out of .coqrtrpom, held not 
abuse of dlscretion, e^i^cially where 
matter was not seasoxiably bnought 
to Judge’s attention. 

©hio.*--Sohoteier V. State ex rd. Bett- 
man, 190 N.E. 688, 47 Ohio App^ 84. 

^est of W -ttib iMawtHul 

adpfdettt fnhd^^witl^ statute provid-. 
ing for industria! accident coaunis-j 


8ion’8 recovery of claim for such cost 
from employer, not flllng notice of 
engaglng In hazardous ocoupatlon 
before injury to workman flllng claim 
for compensation, is not amount 
transferred by state treasurer from 
such fund to segregated accident 
fund for payment of compensation 
installments; such transfer amount- 
ing to nothing more than setting up 
of reserve to meet contingent llabil- 
ity. 

Or.—^Bell V. State Industrlal Accident 
Commisslon, 74 P.2d 66, 157 Or. 658. 

92. Ohio.—State v. Industria! Com- 
mission of Ohio, 171 N.E. 405, 122 
Ohio St. 828. 

71 C.J. p 1420 note 97. 

93. Ohio.—State ex reL Brlcker v. 
Buff, 5 Ohio Supp. 418. 

94. Ohio.—State. V. Industrlal Com-^ 
mission of Ohio, 170. N.E. 644, 122 
Ohio St 65. 

96. Ohio.—State v. Industrlal Coxur 
mission of Ohio, supra. , 

96. Ohio.—State v. Industili^. Com* 

mission of Ohio,^ supra.,,: r , 

97. Ohia—State. V4 Iiylustrlal 
^ ;miealon of 

71 ax p 1420 note , i lA iurfO 
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The duty of detennining who was the employer 
not compl 3 dng with the workmen’s compensation act 
rests on the state,and if the state fails to collect 
premiums from, or fails to fix liability on, the real 
employer, such failure does not deprive the injured 
employee from obtaining his award from the sur- 
plus fim<L®3 

Under the rule in one jurisdiction, in the action 
by the attomey general, the employer is entitled to 
a trial by jury^ and to challenge the correctness of 
the award in all respects save the amoimt of com- 
pensation.2 The burden of proof as to all issues 
remains oh the state throughout the case,^ but the 
introduction of the proceedings before the compen¬ 
sation board establishes a prima facie case and cre- 
ates a rebuttable presumption of the facts therein 
found> As in ordinary civil cases, disputed ques- 
tions of fact are to be submitted to the jury.^ 
Where a motion is made for a directed verdict at 
the conclusion of the state’s case in its action 
against an employer to collect a compensation 


award, the testimony and all reasonable inferences 
therefrom must be given the most reasonable and 
favorable interpretation to the state.® 

Under another view, while it must be proved that 
the employer and the employee were covered by the 
statute, and that an award has been made and paid,^ 
the merits of the award need not be proved and are 
not open to examination.® 

§ 844. Action on Award 

In 8ome Jurlsdlctlons, an action may be nnaintained 
on a compensation award. 

An employer not compl)ring with a workman*s 
compensation award may under some statutes be 
sued on the award in a proper court® Such an ac¬ 
tion has been held to be in derogation of the com- 
mon law,i® and a special proceeding,ii the statu- 
tory provisions being mandatory and exclusive,!® 
and the rights and remedies to be enforced being 
statutory.i® Jurisdictional matters must be alleged 
and proved there can be no presumption of ju- 


98. Ohlo.—State v. Industrial Com- 
mission of Ohlo, 166 K.B. 806, 121 
Ohlo St 17. 

71 O.J. p 1420 note 8. 

99. Ohlo.—State v. Industrial Com- 
mlsslon, 168 N.B. 840, 121 Ohlo St 
388—State v. Industrial Commis- 
sion of OMo, 166 N.E. 806, 121 
Ohlo St 17. 

71 C.J. p 1420 note 4. 

&. Ohlo.—^Fasslgr V. State, 116 N.S. 

104, 96 Ohlo St 232. 

71 aJ. p 1422 note 86. 

8. Ohlo.—State ex rei. Herbert v. 
Holi, 42 N.B.2d 900, 140 Ohlo St 
286. 

State ex reL O^Neill v. Troy Sun- 
‘ Ishade Co.; 131 K.B.2d 887, 99 Ohlo 
App. 116—State v; James R. Clow 
& Sons Co., 178 N.H. 14, 86 Ohlo 
. App. 156. 

71 C.J. P1420 note 6. 

▼lolatlaii of saf ety zeaulrementi 
Where Industrial oommisslon finds 
tiiat employee^s Injuiy resulted from 
his employer*s vlolatlon of speclflc 
safety requlremirnt and aooordlngrly 
makes addltlonal award agralnst em- 
l^oyer, commisslon has sole and ex- 
cHisive rlsrht to determino whether 
failure to comply with such requlre- 
meht caussd ' injury of whlch eroh 
ployee -complains, but questlon 
whether requlrement Is speoihc Is 
one of law and not of fact alone, and 
19is that there Is speclflc 

requlrement thls Issue may proper^ 
ly be determined on appeal In action 
attomey ireneral to pe- 
cover addltlonal award ^of. eomaote- 
slon. 

reL 

Suashade-t<3ei,’^:l91' <Nr.H2d^ 

. Ohlo App, 11^ 4 .1// 


3. Ohlo.—State v. Russo, 98 N.R2d 
880, 166 Ohlo St 841—State ex rei. 
Herbert v. Holi, 42 N.E.2d 990, 140 
Ohlo St 286. 

State V. Lilf, 87 N.H.2d 917, 86 
Ohio App. 896. 

4i Ohio.—State ex reL Herbert v. 
Hoff, 42 N.E.2d 990, 140 Ohlo St 
236—^Pittsburgh Coal Co. v. Indus¬ 
trial Commisslon, 140 N.E. 684, 108 
Ohlo St 186—Fassigr v. State ex 
reL Tumer, 116 N,E. 104, 96 Ohlo 
St 232. 

6. Ohio.—State v. Llfl, 87 N.E.2d 917, 
86 Ohlo App. 896—State ex reL 
Herbert v. Whims, 88 N.E.2d 696, 
68 Ohio App. 89, appeal dismissed 
88 N.B.2d 600, 189 Ohlo St 137— 
Schomer v. State ex rei. Bettman, 
190 N.E. 688, 47 Ohio App. 84. 

6. Ohio.:—State v. James R. Clow A 
Sons Co„ 178 N.E. 14, 36 Ohio App. 
166. 

7. Or.—State Industrial Accident 
Commisslon v. Goode, 106 P.2d 296, 
166 Or. 287. 

8. Or.—State Industrial Acdd^t 
Commisslon v. Goode, supra. 

9. XJ.S.—Presquex v. P^rnsworth & 

Chambers Co., CA.H.M., 238 P.2d 
709. • 

Ky.—^earns Coal & Lumber Co. v. 
Whal^^^8 S.W.2d 499, 266 Ey. 227. 

Mo.—^^Ilradlin^ ir. Wackman 'V^lded 
Ware CO., ^ S.W.2d 290, 289 Mo. 

’ App.^ll9*5.-' ' 

N.J.—Goldmann 't*; Johanna Famis, 
A.2d U2,.26’N.J.Supep. .660, 

71 Gtor/pjl42(rnQte«7.-: / .i- . 

bevealloteftdr hy e;^% a«r^s^t^uto]^ 

m 


Md.—^Dyson ▼. Pen Mar Co., 78 A.2d 
4, 196 Md. 107. 

PxoTisioiL for exeontloiL 
Under statute provldingr that If no 
appeal from a compensation award 
is taken It shall be final and may be 
enforced in same manner as a Judgr- 
ment of superior court, and authoriz- 
insr superior court to Issue executlon 
on any uncontested or flnal award of 
a commlssloner in same manner as 
in cases of ludgments rendered in 
that court issuance of execution is 
not an exclusive method of enforce- 
ment hut resort may be had to the 
ordinary action on a judgrment 
Conn.—Mcintyre y. Standard Oil Co. 
of New York. 12 A.2d 644, 126 Cohn. 
491. 

mnor proceOnral defeots 
Fact that- employee’s petitlon for 
order to show cause, in summary pro- 
ceedlnsr to enforce claim for . work- 
nien’s compensation against Inaur^^ 
was sl^gned by attomey rather thcLn 
by employee and that affidavit was 
served on insurer Improperly, would 
not defeat recovery where Insurer^s 
substantlal rights were not injtured 
by such devlatlona 
N.J.—Goldmaijm v. Lumber Mut Cka 
rns.’ Co. of N. T., 104 A.2^ 884, 80 
N.J.Super. 281. 

b^ex.—Mingus V. Wadley, 2^5 ^ 
W. 1084, 116 Tex. 661. 

‘ ■ l 

11. Tex:^-MlngU8 v; Wadley, supra. 

19. Tex.—l^gus V. Wadley,, sif^a 

13. Tex.—-Ming^ v., WaAl^lfi 


ni .L.L? 11 






101 C.J.S. 


WORKMEN»S COMPENSATION § 844 


risdictioii.^® 

Before suit can be instituted there must be a 
final awardji® whicb must be active and vital,!^ and 
not suspended as by an appeal or suit to set it 
aside The right to sue matures on the failure or 
refusal of the employer to pay the compensation 
awarded when due.i^ The proceeding must be in¬ 
stituted within the time limited.20 The running of 
limitations on the time to institute suit is suspended 
during the period of an injunction proceeding di- 
rected at the enforcement of the award.8i 

Qaimant is entitled to recover the amount al- 
lowed in the award.^^ His recovery, however, must 
be according to the terms of the award,23 and where 
the award allows weeldy sums he is not entitled to 
judgment for the total amount of all the weekly 
payments in a lump sum, but only for the aggregate 
weekly stipend to the date of trial,^^ and as to the 
remaining weeks for which he is entitled to recover, 
judgment should be rendered for such amounts pay- 
able weekly.25 Only one cause of action is stated 
in an action on a compensation award although the 
award itself is made up of different items of 
award.28 The failure of a statute making provi- 
sion for the filing of an award in a designated court 
and the entering of judgment thereon to provide 
for an "award unappealed from'' in cases in which 
the accident occurred outside the state does not pre- 


vent its enforcement it may be enforced in an 
ordinary action at law.^s 

Parties. Both the employer and his insurer are 
proper parties to a proceeding to cnforce the 
award.8S 

Venue. Venue provisions with respect to actions 
on awards for workmen's compensation are manda- 
tory and jurisdictional^o and no court, although 
otherwise competent, has jurisdiction except one 
within the territorial limits designated by the stat- 
ute.8i An action to enforce a compensation award 
may be brought in the county where claimant re¬ 
sides and not in the county where the accident oc- 
curred.8^ 

Defenses. In some jurisdictions in an action by 
the compensation commission to recover the amount 
of the award made by it the only question to be con- 
sidered by the trial court in the absence of fraud 
is whether or not the commission had jurisdiction 
in the premises.88 However, the jurisdiction of the 
compensation board to make the award is open to 
consideration,®^ as is the question of limitations.85 
Where the action is on an award against a noncom- 
plying employer, he may assert as a defense to the 
action any fact tending to show that the alleged in¬ 
juries were not subject to the act and hence not 
within the compensation bureau^s jurisdiction.®^ 


▼exlflcatioii of oomplalnt 
Alaska.—^Hansen v. American Leglon 
Post No. 11, supra. 

15. Tex.—Mlngus v. Wadley, 2S6 S.! 

W. 1084, 116 Tex. 661. 
le. Tex.—^Mlngrus v, Wadley, supra. 
71 C.J. p 1421 note 14. 

Temporary award 
Wliere there Is an award for tem- 
porary disability and a proTiston that 
payments shall cease when disability 
ends, and there is dispute to 
whether or not disability has ended, 
court. dld not err in refusing: to en¬ 
force award, and in referrinsr matter 
back to compensation commissioner. 
N.H.-J-Cassldy v. Fellows & Sons Inc., 
102 A.2d 499, 98 N.H. 441. 

17- Tex.—Mlnsrus v, Wadley, 285 S. 
W. 1084, 116 Tex. 661. 

18. Tex.—MIngus v. Wadley, supra. 

19. N.li—State ex reL Mountaln 
States Mut Cas. Co. v. Swope, 278 
P.2d 760, 58 N.M. 668. 

6!^eat to dfeooBtliuie pagnoieiits 
NJd.—State ex rej. Mjouh^n' States 
Mut Cas. Co, V. Swopjei. ',£mp:^^ 

^ D.C.—CaaseU v. Taylor, 243 !P.2d 
V269; fffO ir.S.Apji.^:C. t l6S, ^ 

Mich.—Ardeli^tt V; S^ordf Motc^ 

. m m 

jCenst^OOffii^ | 

V. SUver, 161 P.24899, 104 1 


83. Ga.—Savannah Lumber Co. v. 

Burch, 142 S.E]. 88, 165 Ga. 706. 

Pa.—Schach v. Hazle Brook Coal Co., 
38 A.2d 428, 155 Fa.Super. 242. 

71 aj. p 1421 note 17. 

23. Tex.—U. S, Fidelity & Guaranty 
Co. of Baltlmore, Md., v. Parsons, 
Civ.App., 226 S.W. 418. 

71 C.J. p 1421 note 18. 

24. Tex.—Southwestem Surety Ins. 
Co. V. Curtis, CivA.pp., 200 S.W. 

. 1162. 

71 C.J. p 1421 note 19. 

25. Tex.— U. S. Fidelity & Guaranty 
Co. of Baltimore, Md., v. Parsons, 
Civ.App„ 226 S.W. 418. 

71 C.J. p 1421 note 20. 

26. Okl.—^Robinson v. State, 244 P. 
44, 116 Okl. 181. 

27- Mo.—State ex rei. Brewen-Clark 
Syrup Co. v. Missourl Workmen's 
Compensation^ Commission, 8 S.W. 
2d 897, 320 Mk>. 898. 

71 C.J. p 1421 note 28. 

28 . Ma—ex rei. 

Syrup Co. V. M^i^ourf’Workmen’'s 
C^pensation Commissfoh, 8 S.W. 
‘4d«97,"8^'3iio.‘898. y 
38," NiJ.-^Romain^ V. bt I>onatb, ’'25 

A. 2 a ssa, a .28 826 . 

. 96 . K 

. w. 1084, 1« Tex. 6B1../ :> >v 


[ 33. N.J.—Weir v. New Amsterdam 
I Casualty Co., 24 A.2d 662, 128 N. 

I J.Law 214, afflrmed 28 A.2d 126, 129 
I N.J.Law 102. 

|33L OkL—^Board of Com^rs of Ok- 
mul^ee Coxmty v. State, 201 P. 998, 
i 88 Okl 48. 

Matters open for consideratlon in ac¬ 
tion by state agralnst nonoomply- 
iag employer see supra 5 848. 
Coatesnpt prooeedinga 
In proceedlngrs on petltion under 
workmen*8 compensation act to have 
employer adjud^red in contempt for 
willful failure or nesrlect to obey 
provisions of decree awardlnsr em- 
ployee compensation for partlal in- 
capacity, it was no part of duty of 
court, and It was without authority 
to revise and correct an alleged er¬ 
ror in decree which petltion sought 
to enforca 

'R.L—Ploutfe V. Taft-Peirce Mfg. Ca, 
97 A.2d 439, 80 R.I. 897, . 

34. Ark.—Sessing v. Great Western 
Coal Co., 12Q S.W.2a 361, 1^6.Ari^ 

•, 

38. Ulch.—^Horst v. Ford Motor Co., 
‘267 N.W. 678, 278:'1iBclli‘ 
Weaver v. AtUxtU 
W. 446, 274 Mich.‘4'$».i->‘ 'i i,» Jt" 


jp-iton T' Q 

ir,D.^-S*ate v. 
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Where it is sought to enforce the award against in- 
surer, the question of whether or not the award is 
within the coverage of the policy is open for con- 
sideration,37 unless insurer was a party to the pro- 
ceedings which culminated in the award.^^ Pleas of 
accord and satisfaction and res judicata in a suit 
to enforce an award of the industrial accident board 
are properly sustained, when the record discloses 
full payment of the amount awarded in a lump 

g iinn .89 

Demwrrer. Where the complaint States a good 
cause of action a demurrer thereto will be over- 
ruled.4® As is the case generally, a demurrer to a 
pleading admits the facts stated therein,^! and where 
claimant contends that the factual issues raised by 
defendanfs pleading are for the determination of 
the compensation commission, such contention can- 
not be presented by way of a demurrer.^^ 

Evidence. In an action on a workmen’s compen¬ 
sation award, evidence as to defendanfs liability 
under the act is irrelevant.48 

Quesiions of law and fact In an action to re- 
cover compensation awarded by the commission un¬ 
der the compensation act, the determination of facts 
alleged to deprive the commission of jurisdiction 
in the matter is for the jury,^^ as is also the deter¬ 
mination of the question of whether the injury to 
the employee was sustained outside the scope of 
his employment^® or was caused by a will fui inten- 
tion of the employee to injure himself or another.^® 
Where, under the workmen*s compensation act, the 
board makes findings, conclusions, and an award 
based thereon, and finds that the employer did not 
have its employees insured although the undisputed 
facts Show that a policy had been issued and not 
canceled in accordance with its terms, the question 
of whether the employer has Insurance is one of 
law.^*^ 
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Merger of award in fudgment. An award under 
the workmen’s compensation act when filed in a 
court and judgment entered thereon loses its ac- 
tionable character as a claim or award as it becomes 
merged in the judgment.^® Thereafter there can 
be no action based on the award^® nor can the award 
be paid, as it no longer exists.®® Satisfaction can 
only be had by payment of the judgment®^ and an 
action to recover the amount of the award must be 
on the judgment and not on the award.®^ 

Action by employer against insurer. In an action 
by the employer against insurer to enforce an award 
by the industrial accident board to the employer as 
reimbursement for payments made by the employer 
for hospital, medical, and nurses expenses for the 
injured employee, the court may grant judgment for 
the amount of the award together with a penalty 
and attorne/s fees.®3 Where the board, in its 
award of compensation to claimant, provides for 
the payment out of the compensation awarded of ex¬ 
penses incurred by the employer, the employer has 
no cause of action for such expenses where an ap- 
peal from the award to claimant is pending, even 
though the employer was not joined in the appeal.®^ 
The employer may review, by certiorari, a judg¬ 
ment enforcing an award against him, but relieving 
insurer of liability.®® 

§ 845. Judgment on Award 

In some Jurisdictions, provislon Is made for the entry 
of a Judgment on a. compensation award. 

In some jurisdictions provision is made by the 
workmen^s compensation act therein for a trans- 
mission of an award of the board for compensation 
and ali papers in connection therewith to a desig- 
nated court which is required to render a judgment 
in accordance therewith.®® Ordinarily, such pro- 


W. 680, 51 NJ>. 710. 89 A.L..R. 
1169. 

71 O.J. p 1421 note 29. 

37. N.J.—^Raab v. American Cas. Co., 
72 A.2d 848. 4 N.J. 303. 

Belanowitz v. Travelers Ins. Co., 
16 A.2d 745, 126 N.J.Lslw 301. 

38. N.J.—Goldmann v. Lumber Mut. 
Cas. Ins. Co. of N. Y., 104 AL.2d 334, 
80 N.J.Saper. 281. 

39. Tex.—^Keller v. Texas Employ- 
ers* Ass*n, Civ.App., 279 S.W. 1113. 

40. Kbjl—B abcock v. Dosa 293 P. 

2d 1007, 170 298. 

71 GLJ. p 1421 note 31. 

iir ]^y.—^Black Mountain Corp. y. 
M^Uns, 194 S.'^.2d’'62^8, 802 Ky. 


42. Kiy.—^Black Mountain Corp. v. 
MuUlns, supra. 

43. ni. —See Hyan v. Chlcago Foun- 
dry Co., 200 llLApp. 45. 

,44. Md.—^Taylor v. Robert Ramsay 
Co., 114 A. 830, 139 Md. 113. 

71 C.J. p 1422 note 87. 

46. N.D.—State v. Hougrbt, 219 N.W. 

218, 66 N.D. 663, 68 AL..R. 186. 

71 C.J. p 1422 note 38. 

46. N.D.—State v. HoUsrbt, supra. 

, 71 C.J. p 142j2 note 39. 

147. Idabo.—^Hauter v. Qoeur l>!Alene 
; Antimony Mlninsr Co., 228 P. 259, 

I 39 Idaho 621. 

■48. .Calr—Ricbey v. Zlegler, 264 p, 
293, 89 CJL 86. 

49. Cal.—Richey v. 2:ie£rler, supra. 
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BOi Cal.—^Richey v. Zlegrler, supra. 

61. Cal.—^Richey v. Ziegler, supra. 

62. CaL—Riehey v. Zleg^ler, supra. 

63. Tex.—Security Union Casualty 
Co. V. Peer 011 Corporation, Civ. 
App., 1 S.W,2d 1109. 

Rlght to attorney’s fees in proceed- 
ing by clainiant to secure work- 
men's compensation see supra § 
817. 

64. Tex.—Security Union Casualty 
Co. V. Peer Oll Corporation, Civ. 
App., 1 S.W.2d 1112. 

71 aJ. p 1422 note 47. 

65. N.J.-r-Romano v. DI Donato, 26 
A.2d 883, 123 K.J,Law 326. 

66. Ky.-i-^tefafhs Coal & Lumber Co. 
r. DuncaiH S.W.2d 436, 271 Ky. 

'800; L . . 
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visions apply to awards of the commission which 
liave been previously affirmed on appeal, final 
awards of the commission which have not been ap- 
pealed from, and agreements between the parties 
which have been approved by the commission.®'^ In 
5 ome jurisdictions if the compensation is insured 
no judgment can be rendered or execution issued 
thereon except upon application to the court and 
for good cause shown.®® A proceeding for judg- 
ment under these provisions resembles a motion 
under the statute on a forthcoming or delivery 
hond.®^ It is not a separate suit, but merely a 
continuation of the proceeding instituted before the 
commission,®® and constitutes merely a method 
adopted for the enforcement of such awards, in 
lieu of machinery of enforcement which might have 
been provided for and given to the commission it- 
self, to exercise through executive officers appointed 
for that purpose,®^ that is, by execution of fieri 
facias or any other appropriate process for enforc- 
ing a judgment®2 There is neither necessity nor 
reason for such a proceeding unless the employer or 


his insurer fail to pay the amounts awarded claim- 
ants.®^ A judgment on an award of the compen¬ 
sation board is a judgment for compensation, not a 
judgment for damages.®^ 

Statutes authorizing such procedure have been 
held mandatory,®® and it has been said that the court 
has no discretion in the matter,®® that in entering 
judgment on the award it exercises a ministerial 
function,®*^ and, if it refuses to render the judgment 
required, can be compelled to do so by mandamus.®® 
However there is authority which holds that the 
rendition of a judgment on an award is not a per- 
functory duty or an empty formality, but is a ju- 
dicial act.®® Thus, although on the filing of a cer- 
tified copy of the award, the court should cause it 
to be spread of record*^® and then enter a judgment 
thereon,7i the entry of judgment must necessarily 
be predicated on jurisdiction of the subject matter 
and the parties,'^^ which jurisdiction is not pre- 
sumed.'^® The record must show on its face that 
the case is one in which the court has authority to 


Me.—^Mlddletou*s Case. 3 A.2d 434. 
136 Me. 108. 

Minn.—Connors v. United ‘ Metal 
Products Co., 296 N.W. 21. 209 
Minn. 300. 

Pa.—^Beckley v. Speck, Com.Pl., 27 
WestL.J. 127. 

ITaoaUon or texxn time 

Statuto providlng that Judge of 
«ach Circuit court other than those 
of continuous sesslon may make or 
4irect in vacation or term time any 
judsmient in any proceeding, except 
where trial by Jury is called for or 
ordered. covers any action .of which 
Circuit court has Jurisdiction, includ- 
Ing a special proceeding under the 
compensation act for Judgment en- 
forcing an award. 

Ky.—Stearns Coal & Lumber Co. v. 
Roberts, 168 S.W.2d 678, 293 Ky. 
75. 

Stay 

(1) Superior court has no Jurls- 
^dlction to stay entry of Judgment 
on industrial accident commission 
award. 

CaL-~Grreitz v. Sivachenko, 313 P.2d 
922, 152 C.A.2d 849. 

(2) Under statute providing that 
netition for reconsideration of in- 
•dustrial accident award stays award 
for ten days, one who failed to se^ 
a stay order from commission until 
action on petition could not complain 
•of entry of JUdgment on day follow- 
Ung expiratloB of ten-day statutory 
atay notwfthstaadlog fact that peti- 
tioh for recon^deration was not da-; 
lUed tmtil thirteen. day» thereafter.i 
<^3r^T«Ua^v.tjSta;^chenko, .supsat . ] 


57. Idaho.—^Ybaibarriaga v. Parmer, 
228 P. 227, 39 Idaho 361. 

71 C.J. p 1422 note 49. 
jflLward must be final 
Procedure of tatute permitting 
claimant to file in Circuit court a 
certified copy of award of worlaiien’8 
compensation board and move court 
to render Judgnxent in accordance 
with award is permissible only where 
award of board has become flnaL 
Ky.—Owensboro Wagron Co. v. Ad- 
ams, 217 S.W.2d 637, 309 Ky. 302. 

58. Ga.—Camp v. U. S. Pidelity & 
' Guaranty Co., 157 S.E]. 209, 42 Ga. 

App, 653. 

59. Va.—^Richmond Cedar Works v. 
Harper, lv6 S.E. 516, 129 Ya. 481. 

60. Ga.—^Durham Iron Co. v. Dur- 
ham, 7 S.E.2d 804, 62 Ga.App. 361 
—Camp V. U. S. Pidelity & Guar¬ 
anty Co., 157 SJS. 209, 42 G^App. 
663. 

61. Cal.—Vickich v. Superior Court 
of Los Angeles County, 288 P. 127, 
106 GA. 687. 

62. Va.—^Elchmond Cedar Works v. 
Harper, 106 S.E. 516, 129 Va. 481. 

63. Va.—^Parrigen v. Long, 134 S.B. 
562, 145 Va. 637^—^Richmond Cedar 
Works V. Harper, 106 S.B. 616, 129 

I Va. 481. 

64. IndL—Kuhr v. Willan, 169 N.B. 
475, 90 IndA.pp. 567. 

65. 'Va—PaxTigen v. Long, 134 S.B. 

662, 145' Va 537—Bichmond Cedar 
Works V. Harpef, 106 S.E.‘616, 129. 
Va, 48^ . 

.66. Va-^Parrlgen v. Long, 134 S.E.; 
562, 145 Va 637—Richmond CeoAar 

m 


Works V. Harper, 106 S.E. 516, 129 
Va 481. 

67. Va—^Parrigen v. Long, 134 S.E. 
662, 145 Va 637—Richmond Cedar 
Works V. Harper, 106 SJB. 616, 129 
Va 481. 

Olezk aots as agent of board 
Proceeding for entry of Judgment 
on Industrial accident commission 
award is plenary, on filing certified 
copy of award, olerk must enter 
Judgment and clerk. In entering Judg¬ 
ment, and sheriif, in levylng execu¬ 
tion, act as Instrumentalities of com¬ 
mission and not of court which has 
no Jurisdiction to stay or modify any 
proceedings under award, and em¬ 
ployer is entltled to no notlce of In- 
tention to seek Judgment. 

Cal.—Greitz v. Sivachenko, 313 P.2d 
922, 152 CA.2d 849. 

68. Va.—^Parrigen v. Long, 134 S.B. 
662, 146 Va 637—^Richmond Cedar 
Works V. Harper, 106 S.B. 616, 129 
Va 481. 

69. 111.— Fico V. Industrial Commis¬ 
sion, 186 N.E. 605, 353 UL 74. 

Mass.—^In re Employers' Liability 
Assur. Corporation, 102 N.B. 697, 
215 Mass. 497, L.RA.1916A 306. 

70. IndL—Kuhr v. Willan, 169 NJB. 
475, 90 Ind-Aj)!). 567. 

71. Ind.—State v. Scott Circuit 
Court, 181 N.B. 623, 208 Ind. 672. 

71, C.J. p 1423 note 62. . 

72. Ala—^Fico V. Industrial CosUfiis- 
Sion, 186 ]^.E. 6A5, 853 Ala, 74 

71 C.J.;p 1423 note 63., 

73; ALa^Flbuyc.! 
sion, supta.> i i 
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act.74 However, if the award is void for any rea- 
son not appearing on its face the question can and 
must be raised when claimant undertakes to enforce 
the judgment.^® A mistake in venue by the commis- 
sion will not prevent entry of judgment on the 
award.^® Although the act may require only the 
presentation to the superior court of certified copies 
of an order or decision*of the industrial accident 
board, it is not improper that a petition be filed set- 
ting forth briefly the nature of the questions to be 
decidedJ^ 

Notice. In the absence of statutory provision di- 
recting otherwise, notice is not required of the filing 
and docketing of the award in the particular court.^* 
On the other hand, it has been held that for a judg¬ 
ment enforcing an award of compensation to be 
immune from attack, the employer must be notified 
of the application for judgment and be given an op- 
portunity to defend.^® 

Time for enfering judgment. It is not required 
that judgment on.the award be entered within.the 
time limit provided for the right to review the action 
of the commission in making the award.®® 

Judgment roU. The certified copy of the findings 
and award and a copy of the judgment constitute 
the judgment roll.®^ 

What constitutes judgment. The rendition of a 
judgment by the court in accordance with the award, 

74b Ala.—^Plco V. Industrial Commis¬ 
sion, sup*ra. 

HL—^McMurray v. iPeabody Cdal Co., 

118 N.B. 29, 281 HI. 218. 

71 C.J. p 1423 note 65. 

7B. Va.—^Parrigren v. Long, 184 S.B. 

662, 146 Va. 637. 

71 aj. p 1428 note €6. 

70. Va.—^Parrlgen v. L<mg, 184 S.B. 

562, 146 Va. 637. 

71 C.J. p 1428 note 67. 

77. Masa—^In re American Mut. Lia- 
biUty Ina Co., 102 N.B. 698, 216 
Mass. 480, Ann.Cas.l914D 372. 

78. N.J.—^Heldrich ▼. American 'xit- 
cubator Mfg. COw, 141 A. 770, 6 N.J. 

Misc. 626, 104 N.J.Law 492. 

79' Ky.—-"W. M. Ritter Lumber Co. 

V. Begley, 166 S.W.2d 601, 288 Ry.' 

481; 

80e t7is.—^RosandicH v. Chicago, K. 

S. & M. R. Co., 201 N.W. 891, 186 
WiSw 184. 

81; —Vickich v. Superior CoUrt 

of Lios Angeles County, 288 P. 127; 

82. V. ,&dus^i£d Commis¬ 
sion, 186 N.B. 605, '3^ih!]hlii74. ^ 

•83uifd4|b]3(o>^)iState^ Isck. i¥/Hunt, 

17 P.2d 864, 62 Xdaho _ m. 


or its refusal to enter such confirmance because no 
jurisdiction appears to sustain the award, is, in 
either event, a judgment 

Matters open for consideration on application. 
No general jurisdiction is given the court to deter- 
mine any question of fact or law necessary to sup- 
port the award as rendered by the board or commis¬ 
sion in the first instance;®® at the time application 
is made to enter judgment on the record the rights 
of claimant have been established.®^ The court 
must render judgment in accordance with the 
award;®® it has no power to change the award,®® 
it cannot review, or reverse or modify the award,®^ 
or construe the statute.®® In rendering judgment 
thereon the court can construe the award.®® An em- 
ployee seeking judgment on an award may attack 
a receipt reciting that he had received the total 
amount of the award.®® 

Parties. Qaimant is entitled to judgment against 
the employer, even though insurer is solvent.®^ The 
court must determine whether applicant to have 
judgment entered on the award is a proper party.®® 
Under some acts the person in whose favor judg¬ 
ment on the award is entered may be different from 
the one named in the award.®® The court does not, 
however, have authority or power to enter judgment 
against one not named in the award.®® On motion 
for judgment on the award, the legal status of the 
adverse party cannot be questioned.®^ 

91. Ky.—Angel v. Brown, 230 S.W. 
2d 628, 8X8 Ky. 185. 

ICoot ^ttestlon 

Fact that employee was assured 
of collectlng his workmen's compen¬ 
sation award by virtue of Judgment 
against Insurance carrier did not 
render moot question whether em¬ 
ployee was entitled to have Judgment 
go against ali who were liable on 
award, as addltlonal security. 

Ky .—Angel v. Brown, supra. 

92. Idaho.—State Ins. Pund v. Hunt, 
17 P.2d 364, 62 Idaho 639. 

71 C.J. p 1424 note 85. 

93. Idaho.—State Ins. Fund v. Hunt, 
supra. 

71 C.J. p 1424 note 86. 

94fc, V€u—^Parrigen v. Long, 184 S.B. 
662, 146 Va. 687. 

95. Va.—^Parrlgen v. liOng, supra. 
Fartnerghlp 

In an action against two partners 
for a Judgment on a workmen*s com¬ 
pensation awcurd, where ..appelles 
P€brtner took. no steps to aoqualnt 
'PUbllO with any dissolqtton of part- 
oership, did.not raise question before 
'board; and did not appeal from dnal 
a^rard* whicliifb&ed liabiUty on both 
mensbera of 'pafftneredbdlp,. appeUiee 
partner- was eatopped.Jta^deny parb- 


Hy.—rBlack Mountaln Corp. v. Mul- 
'llns. 194 S.W,2d 628, 802 Ky. 294. 
N.J.—^Raab v. American Cas. Co., 72 
A2d 848, 4 N.J. 308. 

84* Va.—^Peu!Tigen v. Long, 184 S.B, 
662, 146 Va. 637—Rlchmond Cedar 
Works V. Harper, 106 S.B. 616, 129 
Va. 481. . 

,85. Mass.—Case of Virta, 192 N.E. 
98, 287 Mass. 602. 

86. Ind.—State v. Scott Circuit 
Court, 181 N.B. 528, 208 Ind. 672. 

Kuhr V. Wlllan, 169 N.B. 476, 90 
IndApp. 567. 

87. Ky.—Stearns Coal & Lumber Co. 
V. Roberts, 168 S.W.2d 678, 298 Ky. 
76—Stearns Coal Lumber Co. v. 
Duncan, 118 S.W.2d 486, 271 Ky. 
800—^Holt Bros. Mining Co. v. Fish- 
er, 74 S.W.2d 469, 256 Ky. 418. 

71 CJ. p 1424 note 82. 

8& 111 .—St Louis Pressed SteerCo. 

V. Schoix* 1?5 N.BI 766, 808 IIX. 476. 
71 C.J. p 1424 note 88« 

S®.* l^jd .—Stskte ' V. Scott Circutt 
Court,, 181 NJB. 628, 208 Ind. 672. 

71 OX-^p 1424 84. , ^ . 

90. Ky.—Stearns Coal ''ijUiinber 
• Co. V. .WlMieni 98 aw.2d 499, 266 

|‘..fKJ?». .vr .j 7 i. , 
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Requisifes and sufficiency. The court in render- 
ing judgment on an award of the board must accept 
the final award of the board as its finding.®® The 
judgment of the court must be entered in accord- 
ance with the award,®7 which means that it should 
redte®® and follow®® the award, and should render 
such a decree as the law requires on the facts in the 
record as found by the board.^ The court must ad- 
mit testimony showing payments mad-e on the 
award,® and should enter judgment in accordance 
with the award and the facts existing as to defaults 
in payment.® It is not contemplated that a series of 
judgments be entered on an award, although a series 
of executions may be required to enforce payment 
of the judgment^ It is unnecessary, where the stat¬ 
ute confers such authority, for the court in its 
judgment expressly to retain jurisdiction to enforce 
the judgment and in accordance with the statute.® 

Review ofj and opening, vacating, or correcting 
judgment. A judgment rendered on an award has 
the same effect as Aough rendered in a suit duly 
heard and detennined by the court.® It is not sub- 
ject to coUateral attack^ unless the record afl&rma- 
tively shows want of jurisdiction, and every fact 
not negatived by the record is presumed in support 
of the judgment® Under the practice in some 


jurisdictions, no appeal lies from a judgment on an 
award where no appeal lies from the award.® A 
party, however, is not prevented from protesting 
or correcting the judgment^® 

A motion to vacate a judgment entered on an 
award is addressed to the sound legal discretion of 
the court.ii The court may, after the term has 
passed, set aside a judgment entered in confonnity 
with the form provided by a repealed statute and 
enter the judgment in confonnity with the provi- 
sions of the statute in force.i® The court may 
open up a judgment at the employer^s request where 
the matter was defended by the employer^s insurer, 
who has become insolvent.1® 

§ 846. Executions 

Ordinarlly, a compensatlon award cannot be enforced 
by execution untU Judgment is entered thereon. 

Ordinarily, an award for compensatidn under the 
workmen’s compensation act, or an agreement for 
compensation thereunder, is not enforceable by ex¬ 
ecution or other process until judgment is entered 
thereon in the proper court.^^ However, after the 
award has been filed in the proper court and given 
the force and effect of a judgment therein, it is en¬ 
forceable by execution,!® and supplementary pro- 


nersliip even though he was not a 
partner in thls partlcular operation, 
and therefore trial court erred in de- 
nying emplOFee'8 motion for judg- 
ment against appellee partner. 

Ky ,—AnsreI v. Brown, 230 S.W.2d 623, 
313 Ky. 135. 

98. Ind.—Kuhp v, WlUan, 169 N.E. 
476, 90.Ind.App. 567. 

In Isffal effect an awar4 of com¬ 
pensation by the board is same a.s a 
findinar or verdlct. 

Ind.—State v. Scott Circuit Court, 
181 N.B. 523, 203 Ind. 572. 

97. CaL—Vlckich ▼. Superior Court 
of Los Angeles County, 288 P. 127, 
106 CJL 587. 

71 C,J. p 1424 note 90. 

98. Mich.—^Brown v. jGeorge A, FuX- 
ler Co., 169 N.W. 376, 193 Mloh. 214. 

99. Ind.—Kuhr v. WUlan, 169 NJB. 
475, 90 IndJlpp. 567. 

Mlch.—^Brown v. Georgre A. FuUer 
Co., 159 N.W. 376, 193 Mich. 214. 
X- Mastf.—In re Employers’ Liablllty 
Assur. Corporation, 102 KJaj. 697, 
216 Mass. 497, i;,lUL1916A 306. 
71'Cljr, p 14^4 note 98. 

2« flL—^Boafd of Sducation 6f PQffh 
School Dist. Ko. 602' of Bur^u’ 
Qpunty. Industrtm Cop^mlsslen, 

1 140^N.B, 83, 808 ... : 

71 aj. p 1424 noto 9^ / 

8. Idaho.—State Ins. Tund v. Hunt, 
K2d'8S4, ^2 ^dtthd^SSOl^''* 

101C. J.S.—12 


4. Mich.—Gallup v. Western Board 
& Paper Co., 283 N.W. 184, 252 
Mich. 68—^Brown v. Georgre A. Pul¬ 
ler Co., 169 N.W. 876, 193 Mich. 214. 
6. 111.—^Armour & Co. v. Industrlal 
Board of lUInols, 118 N.B. 138, 273 
m. 690. 

71 C.J. p 1426 note 97. 
e. Ga.—Camp v. U. S. Fldellty & 
Guaranty Co., 157 S.B. 209, 42 Ga. 
App. 653. 

7- Ind.—Smith v. Deep Vein Coal 
Co., 155 N.B. 615, 87 IndLApp. 248. 
71 C.J. p 1423 note 70. 

8L Okl.—Hawkins v. Bryan, 261 P. 

167, 128 Okl 27. 

71 C.J. P 1423 note 71. 

9. Idaho.—^Haines v. State Ins. 
Fund, 145 P.2d 883, 66 IdaJbo 450— 
Calh V, C. C Anderson Co. of Cald- 
well, 145 P.2d 483, 65 Idaho 443. 
Appeal from refusal to set Jndgrinent 
aidde 

Workmen's eompensatioii act pro- 
vlslon maklngr Judgnnent of distriot 
court with.T6spect to' e«forcement ol 
woriEmen*8'compensation award hn9>l 
and . prohlbiting aawtBal jtherefrom 
cannot be evaded by indJrect mothpd 
•ef appealing, ordor• denyipg. mo- 
-tlook to set aside nop^ppealable Jndgr 

.Saent.^ , M?*it i, , V .. .f ^ 

Sdaho.rfrHaine«^ rjbOA 

to «ater judgment 

m 


men’s compensation award is in- 
volved, applicatlon may be made for 
writ of review. 

Idaho.—Haines v. State Ins. Fund, 
145 P.2d 838, 65 Idaiho 450. 

10. Idaho.—Haines v. State Ins. 
Fund, supra—State Ins. Fund v. 
Hunt, 17 F.2d 854, 52 Idaho 639. 

11. IlL—^Liberty Foundries Co. v. 
Industrlal Commlssion, 124 N.B. 
559, 289 111. 601. 

71 C.J. p 1425 note 98. 

18. 111.—Suburban Ice Co. v. Zndus- 
trial Board, 118 N.E. 979, 274 HI. 
630. 

13. Mlnn.—^Meehan v. Mltchell Bat- 
tery Co., 264 N.W. 584, 191 Mlnn. 
411. 

14. N.C.—Corpus Jtirls olted lu 
Champion v. Vance County Board 
of Health, 19 S.B.2d 239. 241, 221 
N.C. 96. 

71 C.J. p 1425 notes 1, 2. 

An attaohmeut exeoatioa is not ap 
appropriate form . of execution . in 
worhmen^s compensation casep.^ 

JPa.—S hay V. .«StEui liife Ins. cb.*, 

302. ^32, ^>a.Super. 53, followed 
, in, V. Noith . Side, ^ 

, !prust'^^J^ of X^ebkhoi^ 2(r0 A. 

> ^Arla-^^oHida^^sotiSaliingi^t^ 

V.. 20^221, A7lz.a494(i.Ct86t^£^diP > 
TtOJ. pU2&note4.r , ^ 
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ceedings in aid of execution may be resorted to as 
in other cases.^® A judgment for compensation en- 
tered by tbe proper court on appeal from an award 
of the board or commission or in an action to en- 
force an award may be enforced by execution.^^ 
The execution on aj‘udgment entered on an award 
of a compensation commission, although in the 
form of an execution on a judgment of the court, 
is in reality an execution on the award of the com¬ 
missiones A judgment in an action on award for 
compensation which provides for future weekly 
payments of the weekly installments of the award 
not due at the time of the trial may provide that, if 
such payments are not paid, then due execution 
therefor shall issue^S On failure to comply with 
the original order for compensation, the court may 
order that the entire amount of compensation shall 
become due immediately, and that, on proof of such 
failure, execution may issue for the entire amount 
of the award.2® 

Under some compensation acts, however, where 
the decision of an arbitrator in a workmen’s com¬ 
pensation proceeding is a final decision, equivalent 
■to a judgment, it may be enforced by the issuance of 
an execution.^^ A provision for the issuance of ex¬ 


ecution on an award may be limited to cases where 
the employer has failed to comply with the financial 
security provisions of the statute.^s Under some 
statutes, the security provided by the statute for 
the payment of the claims is exclusive and execu¬ 
tion does not lie for the collection of such a claim.23 
Where a claim against partners individually has 
been dismissed and the award entered against the 
partnership, the individua! assets of the partners 
may be reached to satisfy the award after an execu¬ 
tion against the partnership property has been re- 
tumed unsatisfied.2^ 

Notice. In the absence of statutory provision di- 
recting otherwise, notice is not required of the is¬ 
suance of execution on the judgment^® 

Time for issuance. The execution must be is- 
sued within the statutory period therefor.26 With- 
in the meaning of a statute limiting the time after 
final judgment within which an execution may be 
levied, an award in compensation proceedings be- 
comes a final judgment oniy at the end of the com¬ 
pensation period or when so modified as to fix 
a definite sum of money as due from the debtor and 
presently pa 3 rable, 2 ® as though the award be com- 


16. N.X—^Heldrich v. American In¬ 
cubator Mfff. Co., 141 A. 770, 6 N.J. 
Misc. 625, 104 K.J.Law 492. 

17. U.S.—^Fresduez v. Famsworth & 
Cbambers Co., C.A.N.M., 288 F.2dl 
709. 

Ala.—Goodyear Tire & Rubber Co. of 
Ala. V. Downey, 96 So.2d 278, 266 
Al8u 344. 

Oa.—^Durham Iron Co. v. Durham, 
7 S.E.2d 804, 62 Ga.App. 361. 

N.J.—^Moore v. B. B. Badger & Son, 
27 A2d 1, 128 N.J.L.aw 478. 

Pa.—Shay v. .^tna Life Ins. Co., 200 
A 302, 132 Pa.Super. 63, followed 
in Shay v. North Side Bank & 
Trust Co. of Lebanon, 200 A 308, 
132 Pa-Super. 66. 

71 C.J. p 1425 note 6. 

Award aeralnst coommonwealtli 

Statute relatinsr to execution for 
payment of compensation until the 
full amount of judgment with costs 
shall actually have been paid has no 
reference to award against common- 
wealth, sinee judgments against com- 
monwealth are not enforceable by 
execution. 

Pa.—Weyant v. General Refractories 
Co., 29 A2d 100, 150 Pa.Super. 602. 
Appeal 

Where employer dld not file su¬ 
persedeas bond when appealing from 
Judgment of distrlct court in action 
under workmen’s compensation' law,, 
appeal dld not stay judgment, and 
nothing prevented levying of execu¬ 
tion at any time after renditlon of 
Judgmeat. ^ . 


Kan.—^Mlller v. Massman Const. Co., 
237 P.2d 878, 171 Kan. 173. 

18. Cal.—Vickich v. Superior Court 
of Los Angeles County, 298 P. 127, 
105 C.A 687. 

71 aj. p 1425 note 8. 

19. Tex,—General Accident Pire & 
Life Assur. Corp. v. Bvans, Civ. 
App., 201 S.W. 705. 

20. N.J.—^Heldrich v. American In¬ 
cubator Mfg. Co., 141 A 770, 6 N.J. 
Misc. 625, 104 N.J.Law 492. 

21. Kan.—^Palmer v. Flncke, 263 P. 
583, 122 Kan. 825. 

71 C.J. p 1425 note 7. 

22. N.H.—Cassidy v. Pellows & 
Sons, Inc., 102 A2d 499, 98 N.H. 
441. 

23. Mont.—State ex rei. Murray 
Hospital V. Distrlct Court of Sec- 
ond Judicial Dist., 67 P.2d 813, 102 
Mont. 360. 

24. OkL—Fowler v. Brooks, 146 P. 
2d 304, 193 OkL 580. 

Oonrfe aotlon 

Where award of industrlal commis¬ 
sion for disabillty compensation 
against partnership cannot be en¬ 
forced because of insufflcient part¬ 
nership property,- employee may pro- 
ceed with court 'action against indi- 
vidual property of partners served 
with notice of injury for wWch claim 
for compensation was made or who 
appeared-and'defended thereln even. 
though not served. i 
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Okl.—^Fowler v. Brooks, 146 P.2d 304, 
193 Okl. 580. 

25. N.J.—^Heldrich v. American In¬ 
cubator Mfg. Co., 141 A 770, 6 N.J. 
Misc. 626, 104 N.J.Law 492. 

26. Tenn.—^Butterbaugh v. LoeWs, 
Inc., 77 S.W.2d 644, 168 Tenn. 284, 
96 AL.B. 973. 

No applloattoii. untU award flled 
Statute limiting time within which 
execution shall issue has no appli- 
catlon to workmen*s compensation 
award until performance of act of 
filing certlfied copy of award in ofBice 
of court clerk, after which award 
has same force and effect as a judg¬ 
ment. 

Okl.—Hickman v. Gumerson, 126 P.2d 
766, 190 OkL 514. 

Time toUed by lltlgatioa 

Bmployee*s petition for execution 
and enforcement of prevlous compen^ 
satlon decree was not barred by Um- 
itations of one year after default of 
compensation due, where employer 
had previously flled petition for re- 
adjustment of compensation which 
was pending when default occurred. 
Tenn.—^Butterbaugh v. Loew*s, Inc., 
77 S.W.2d 644, 3,68 Tenn. 284, 96 
AL.B, 973. 

t' 

27. Conn.—O^Keefe v. Blmer Auto¬ 
mobile Co. of Winsted, 162 A 280, 
112 Conn. 870. 

23, Conn.—0.’Keefe v. Blmer Auto¬ 
mobile Co. of , Winsted» supra. 
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mutcd to a spccific sum so payablc.^^ Under such 
provision claimant may have cxccution any time 
witliin the compensation period to recover such of 
the paymcnts as have maturcd and thercafter with- 
in the period allowed after fiiial judgmcnt for an ex- 
ecution to issue.30 

Effcct of cxccution on right of action. The cxc- 
culion of a judjjmcnt for a part of the compensa¬ 
tion orij^inally claimed is not an acquicsccnce in the 
judjrmcnt rcjccting^ the balance of the sum sucd 

Stay of cxccution, A stay of cxccution may bc 
granted for gfood causc/^^ for cxample, to require 
claimant to credit the jiidffmcnt with aniotints al- 
rcady rcceived.33 Under some compensation acts 
the commission or any member thereof may stay the 
cxccution of any judgment entered on an award of 
the commission on good caiise appearing therefor 
and on such terms and conditions as may bc im- 
post‘<I, a certified copy of such order to be filed with 
the elerk enteriiig judgment.*^ Under such a pro- 
vision, when a stay has been ordered by the com¬ 
mission or by oiu' of its members, no judge of the 
court in which the judgment was rendered has ati- 
Ihority to interfere with the operation of the order 
so made,^** and, in the absenec of a stay order by 
the commission or onc of its members, the court is 
without jurisdiction to suspend or delay the cxccu¬ 


tion of a judgment entered in the records of such 
court following on, and in accordancc with, an 
award of the commission.®^* The court in threaten- 
ing to procccd to the hearing and determinati on of 
a motion to recall and quash an exceution on such a 
judgment excecds its jurisdiction, in Ihat it assumes 
authority to suspend the operation or cxccution of 
the judgment or of the award the authority to 
makc such order is vestcd in the commission or some 
onc of its nieni])crs,®® and in no other tribunal.®® 

Who may apply for stay of cxccution, The com¬ 
mission cannot takc cogni/.ancc of an application for 
an order staying cxccution on a judgment entered 
on its award brought by onc who liad not joincd in 
any proceedings before it nor had questioned the 
validity of its award prior to final adjudication and 
alHrmancc by the upper courts.^® 

§ 847. Interest 

Under tome authoritlet, compensation paymente bear 
Interest from the date they shouid be paid; under others, 
Interest does not start running untll there Is an award, 
and under stlil other authorlties, Interest does not start 
running untll a Judgment Is entered* 

Where the compensation act covers the subject 
of interest it controls.^^ It has been hcld that un¬ 
der compensation acts which provide for the pay- 
ment of interest, the power to award interest is 
statutory^® and may only be exercised in the in- 


29. Conn.—0’Keefo v. Klmar Auto- 
multllf! (?o. of WJnatod, supra. 

30. 0’Koofn v. Klmer Auto- 
Co. of Wlnntod, supra. 

71 t\.r. p 142(1 noto 21. 

31. «Inry V. Askow, 125 Ro. 455, 
ICfi I*a. 472, followod in Olovor v. 
WnshliiKtoft-Youron HoU»! Co., 125 
So. 455, 12 La.Aiin. UO. 

32. Knn.-—Cadlion-y v. Hutr.hlnson 
Kkk ('/imo i^^lllor Co., 177 P. 834, 104 
Kim. 72. 

33. Kan.—(ladhnrry v. HuUhInson 

Mkk Co., supra. 

71 C.J. p 1420 note 26. 

34. Cal.— ‘Vlrkloh v. Superior Court 
«f 1..MH Angulus Cuunty, 288 V, 127, 
105 C.A. 087. 

35. ('•ni,—vickloh V. Superior Court 
of l.>os Angelos County, supra. 

33. Cal.—Vlokluh V. Superior Court 
of X^/s Angelus County, supra. 

37. C?n l.—Vlnklch v. Bupurior Court 
of Lrm Angelus County, supra. 

33. Cfil.—Vifkish V. Superior Court 
of l^os Angelus County, supra. 

33. Cal.—Vieklch V, Superior Court 
<if Angelos County, supra. 

71 C.J. p 1425 note 31. 

4kO. Cal.-—Gamble V. Superior Court 


in and for Alamoda County, 173 P. 
717, 33 C.A. 681. 

41. U.S.—Twohy Uros, Co, v. Ken- 
nody, a.C.A.Ariz., 206 F. 462, error 
dlsminsod 44 S.Ct 036, 265 Xl.S. 676, 
68 IaEcI. 1187. 

Mo.—^Komosa v. Monsanto Chomlcal 
Co., App., 306 B.W.2d 508. 

N.Y.— llo<',k V, Bhoflluld Farms Co., 
71 N.Y.a.2d 806, 272 App.Plv. 8«7. 
Okl.—Hootlohor on & Ohb Co. v. 

Lamb, 278 P.2d 243. 

Payme&t wltXioat intearest aooepted 
Award against spuclal indumnlty 
fund was collocted by operation of 
law, and contractual rolatlon dld not 
exlHt botween claimant and spuclal 
indemnity fund, and therofore, clalm- 
ant’s nc<’(’ptanc(j of award could not 
estop lilm to accopt bcncflt of Inter¬ 
est, which wns allowed on such 
award hy subscuuent order of state 
Industrial commission. 

Okl.—Bpoclal Indom. Fund v. Home, 
276 P,2d 240. 

Award for medloal starvloes 
Word "compensation,’* as employcd 
in workmen^s compensation act and 
Occupational Diseaso Act, Includes 
medlcal Services, so as to entitle in- 
Jured omployee to interest on amount 
awarded him for medlcal expenses 
from day of presontation of his claim 
therefor. 


Pa,—Shanfc v, Consolldatlon Coal Co., 
64 A.2d 283, 101 Pa.Supur. 304. 

Oompoimd interest 
There is no statutory authority 
for "compound" interest in a com¬ 
pensati on C/IBO. 

1*0.—Kcmsler v. North Side Packlng 
Co., 188 A. 404, 122 Pa-Super. 566. 

Ohange in mle 

Where rui e rnauiring motione for 
award of flvo per cont damages on 
appoai or for currection of any judg- 
mont to be illed withln slxty days 
from entry of llnal Judgment was 
adopted In December, 1053, but mle 
was not distributed to members of 
bar untll Fobruary, 1063, motion to 
correct flnal Judgment entered March 
3, 1953, in workmen'8 compensation 
proccodlng, so as to allow interest of 
six per cent per annum on each pay- 
ment of compensation from Its due 
date and live per cent statutory dam- 
ages on all puyments due at time 
cause was aiErmed would be allowed, 
although motion was not dled untll 
June 1, 1963. 

Mlss.—^Watklns v. Taylor, 65 So.3d 
461, 216 Mlss. 822, 

42. Cal.—-Pacifle Indemnity Co. r. 
Industrlal Accident Commission of 
Califomla, 261 P. 387, 202 C, 621, 
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stances specified.'** Thus, under a compensation 
act authorizing the allowance of interest where pay- 
ments of compensation have been unreasonably de- 
layed, an order allowing interest where there was no 
unreasonable delay in pa 3 niient of workmen^s com¬ 
pensation is unauthorized.^^ Under some statutes, 
the imposition of interest on delayed payments rests 
in the discretion of the compensation board.^® 

While it has been held that where the compensa¬ 
tion act does not provide for interest, none can be 
allowed,^® it is generally held that in the absence of 
a provision governing the matter in the compensa¬ 


tion statute, general rules and statutes dealing with 
interest apply as to the allowance of interest in 
compensation cases^^ Where the compensation act 
has no provision with respect to interest at the time 
the claim for compensation accrues, the general in¬ 
terest statute applies notwithstanding the subsequent 
amendment of the compensation act to contain a 
provision as to interest^ ^ 

Under some compensation acts and general stat¬ 
utes, interest is allowed on each compensation pay- 
ment from the date when it is due^^ even though 


43. Idalio.—Caln v. C. C. Anderaon 
Co. of Caldwell, 169 P.2d 605. 67 
Idaho 1 . 

71 C.J. p 1427 note 89. 

ruiure and. past dne instaUmenta 
Under statute reaulrina employer 
to pay seven per cent Interest on 
amount of distrlct court*B or Su¬ 
preme Courfs judgment for Injured 
employee on appeal from industria! 
accident board's award of same or 
amaller amount of compensation. In¬ 
terest is computable and payable on 
ali compensation installment pay¬ 
ments 'in arrears. but not on any 
such payments not then due or tn 
arrears when actually made. 

Idaho,—Cain v. C, C. Anderson Co. of 
Caldwell. supra. 

44. Cal.—^London Guarantee & Acci¬ 
dent Co, V. Industria! Accident 
Commlssion. 268 P. 670, 92 C.A. 
298. 

71 aj. p 1427 note 41. 

45. K.J.—Atamanik v. Real Estate 
Management, 91 A,2d 268, 21 17.J. 
Super. 357. 

Oreenhaus v. Essbee Amusement 
Corporation, 180 A 625, 18 N,J. 
Misc. 646—Asbell v. Campbell Mor- 
rell & Co., 174 A 344, 12 N.J.Misc. 
707. 

46. Mlch.—^Fowler v. Muskegon 
County, 66 N.W.Sd 801, 840 Mlch. 
62^2. 

7aot that no interest has ever 
be^n dalmed or awarded on work- 
men’s compensation awa^d is not, 
in Itfi^lf* determinative of Issue as 
to whether one who obtains award 
jlogr pa^t-due payments of compen- 
entitled to intereirt^on such 
wmants, 

3p(^-r-Fowler T. Muskegon County, 

47. —^Parker t. Biinson Const. 

'feo., So.2a 678. '1 i 

Minn.—^Bourdeaux v. Ollb4rt < Motor 
^ 26 M.W;2d'828, ^224‘Minn,. 

Miss,—ECouston GtobtrattCngi 'jO,e,L v. 

. Reed, 26 So. 2 d 281. 
Ikl.^ieknBlfaar^'V. Co». 

£8€e 427. notel 86 . 1 : 


Sta'tnte maMng general snles appU^ 
cable 

Miss.—M. T. Reed Const. Co. v. Mar¬ 
tin. 63 So.2d 528, 215 Miss. 472. 
Time olaim flled 

Under Texas Workmen*s Compen¬ 
sation Act, compensation insurer 
whlch had paid to employee* s putar 
tive wife compen^tion under act 
was not liable for interest on pay¬ 
ments owlng to employ 6 e*s legal 
survlving wife and chlldren from 
date of payment to putative wife 
but from date when olaims were 
flled by survlving legal wife and 
chlldren, slnce Insurer was not obll- 
gated to pay anything untll claim 
was flled with Industrlal accident 
board. 

U.S.—^Travelers Ins. Co. ▼. Price, O. 
CA-Tex., 111 P.2d 776, certiorari 
denied 61 S.Ct 43, 311 U.S. 676, 85 
L.Ed. 436. 


ZTo pxayer for interest 

(1) An allowance to compensation 
claimant of Interest on past due In- 
stalments of compensation was Im- 
proper, in absence of pleadlng there- 
for. 

Tex.—^Pacific Bmp. Ins. Co. v. Bar- 
nett, CIv.App., 280 S.W.2d ,881, re- 
fused no reverslble error—Asso¬ 
ciated Indemnity Corporation v. 
Baker, Civ.App., 76 S.W,2d 158, er¬ 
ror dlsmissed. 

71 C.J. p 1427 note 36 [g]. 


(2) Interest on past due Install- 
ments in workmen's compensation 
case is not interest by that name, 
but must be afflzmatlvely alleged 
and sought as a part of damages 
and beneflts claimed in order to be 
recoyerable. 

Tex.—American Sur. Co. of N. T. v. 
Ritchie, CivApp., 191 S.W.2d 187, 
reversed on otber grounds Ritchlf» 
y. American Surety Co. of N. 


198 S.W.2d 85, 145 41^2. 

Death beneiU^j..,. r 

: In. qaJ^uifitlUg, Qf, 'j 

mept fpr 

dealJi *of her. hu^i]:^^, 

from dote of death. 


m 


Tex.—^Maryland Casualty Co. v. Lee, 
Ciy.App., 166 S.W.2d 136, error re- 
fused. 

SettlemeiLt 

Where lump sum settlement for 
permanent tota! disabillty awarded 
did not include the full amount to 
whlch claimant was entitled, claim¬ 
ant was not entitled to interest on 
deferred payment. 

Wash.—^Horton v. Department of La¬ 
bor and Industries, 90 P.2d 1009, 
199 Wash. 212. 

SaqpensioBL of beneflts 
A deceased employe6'8 wldow, re- 
instated on workmen*s compensa¬ 
tion rolls, from whlch she had been 
Buspended by compensation commis- 
sioner*s order, and allowed past-due 
monthly Installments of compensa¬ 
tion payments, is not entitled to in¬ 
terest on such payments accrulng 
after her demand on commissloner 
for rolnstatement, in absence of pro¬ 
vision in wor]unen*B compensation 
act for payment of interest. 

W.Va.—^Lancaster v. State Compen¬ 
sation Com’r, 28 S.E.2d 601, 125 W. 
Va. 190. , 

48. U.S.—Sunny Polnt Packing Co. 
V. Faigh, C.C.AA!aska, 68 F.2d 
921. 

Pa.—Oojqmui gflris flnoted in EZessler 
V. North Side Packing Co., 186 A 
404, 410, 122 ' Pa.Super. 566. 


49. Fla.—Andrews v. Strecker Body 
Builders, Inc., 92 So.2d 521. 

Bly.—^Maryland Ceusualty Co. v. 
Reeves, 70 S.W.2d 992, 254 ^ 7 . 
88 . 


La.—^Hebeft* v. Hartford Ace. & In- 
dem. Co., App., 88 So.2d 248—^Ev¬ 
ans V, DoifUi^a^ -State Bd. of Bd., 
App., 85 S<M2d 649—Crow v. HosIot, 
, App., 66 Sp.2d 880—^TroQuUle v. 
iiacax^*^ tistat^ App., 59 So.2d 69^ 
ami^d^ on btner grounds 68 So. 
!rfid'a89, 229IUL, 611rTTSpUlman y. 

O. fitoecker -Qo.^ App., 42 S 0.24 48 « 
--JC^ainpkin v. Kent Piling Co., 
64^ &b:2d 76, reheaarlng denUJfl 
84 y. ClenSdns 


jiBros.^ 904? 

69-r-J^ver,.iy.:, DepdU^er, Inc., 
App., 29 So.9f|j8iP4?T7?i5*q % Mary* 
^ laml Cas. Co., A^., 29'Sb.2d 880-^ 

J-iLrrO .V . 1 je?'j .Oi- 
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5 uch date is prior to the date of the award®® A 
statutory provision that each installment of com- 
pensation shall bear interest from the date when 
due applies without action by the compensation au- 
thorities or the courts.^i A daim for compensa¬ 
tion is treated like one in contract rather than one 
in tort as far as interest is concemed.52 

Under another view, interest does not begin to 
nin until the date of the award.^^ Stili another 
view is that an award does not draw interest until 


a judgment is entered thereon.54 A compensation 
award has been held not to be a money judgment 
within a statute as to interest on money judgments.^® 
Until an award of compensation is given the effect 
of a judgment by the filing of a certified copy there- 
of with the derk of a designated court and the entry 
of judgment thereon, the award does not draw in¬ 
terest as a judgment,®6 and a provision in the award 
for interest to be paid on the amounts awarded as 
on a judgment is imauthorized.®^ 


Pointe Coupee Electric Member- 
ship Corp* V. Pettey, App.. 6 So.2d 
764—^Fryou v. T. Aucoln & Sons, 
App., 5 So.2d 198—Goins v. Slireve- 
port Tellow Cabs, App., 200 So. 481 
—^Ferguson v. Kellogg Lumber Co., 
App., 200 So. 86—Strlckland v. 
Walker-JTohnson Lumber Co., App., 
188 So. 616—Johnson v. HUlyer, 
Deutsc^ Edwards, Inc., App., 185 

So. 652, rehearing denled 186 So. 
865. 

mititi. —^B each v. American Steel & 
Wire Divislon of U. S. Steel Corp., 
78 N.W.2d 871, 248 Minn. 11. 

Miss.—^Russell v. Southeastem Util¬ 
ities Service Co., 92 So.2d 877— 
Anderson-Tnlly Co. v. WUson, 76 
8o.2d 515, 221 Miss. 656—Sunny- 
land Contracting Co. v. Davls, 76 
So.2d 923, 221 Miss. 744—La Dew 
r. La Borde, 68 So.2d 825, 216 Miss. 
598—M. T. Reed Const Co. v. Mar¬ 
tin, 68 So.2d 528, 215 Miss. 472. 

Mo.—^Komosa v. Monsanto Chemical 
Co^ App., 306 S.W.2a 606.' 

Pa.—Schach v. Hazle Brook Coal Co., 
88 A.2d 423, 165 Pa.Super. 242— 
Pooler V. Grasselll Chemical Co., 
29 A,2d 212, 160 Pa.Super. 596— 
Ciottl V. Jarecki Mfg. Co., 193 A. 
828, l28 Pa.&uper. 288—^Horwath 
V. Edward G. Budd Mfg. Co., 191 
A. 675, 127 Pa.Supet*. 154—^Lemke 
T. Hasle Brook Coal Co., 191 A. 
196, '126 Pa.Super. 155—Gardner 
V. Pressed Steel Car Ca,/18;6 A. 
410, '122 Pa.Super. 592—Kessler v. 
Korth Side Packing Co.. 186 A. 
404, 122 Pa.Super. SSO-^-Gi^ham v. 
Hlllman Coal & Coke Co., 186 A.' 
400, 122 Pa.Super. 679—^Petrulo v, 
M. 0*Herron Co., 186 A, 897, 122 
Pa.Supei' 168. 

I>oiiglas V. BoTTipan & Coj, Com. 
Pl., 61 Dauph.Co. 87. 

71 C.J, p 1427 note 48. 

Ziadhes i . 

(l)'=Wh?ere no appeal was tasken 
from irkCetee*s dedslOxi that. employ- 
er''iirh^nld have contiaued compensa*^ 
tion payments, eipploye4‘ was «nti-, 
tled.to interest on pay;m^s 
matter:of -an^, laoh^. 

#efense-,to Jrtght to inteiccst. i... ^ . 

iG-Ubert Mptor 
898 920 

} (2) CRaimant, who permittedrO^t^ 
f<«»^ ^v^lftlnen^s comi)^i8atidn: 

uveinisyi j vani 


not entitled to interest on award 
when dnally made, for such period. 

Pa—Angelo v. Keystone State Const. 

Co., 8 A.2d 946, 184 PaSuper. 255. 
Delinite or Uonidated sum 
Installment of workman'8 compen¬ 
sation which is delinite or liauidated 
sum of money due on certaln date 
bears Interest from that date if it is 
not tlmely paid by employer. 

Pa—^Kessler v. North Side Packing 
Co., 186 A. 404, 122 PaSuper. 566. 
Xnorease In award 
Where claimant employee had orig- 
inally been found to be twenty per 
cent permanently partially disabled 
and on review and reopening matter 
it was determined that because of I 
aggravated condltions not taken into 
account on original proceedln^ em¬ 
ployee was twenty-flve per cent per¬ 
manently partially disabled, in grant- 
ing twenty additional weeks compen¬ 
sation employee wsls entitled to * in¬ 
terest thereon only from date when 
commissioner found her to be enti¬ 
tled to increased compensation. 
lowa—^Bousfield v. Sisters of Mercy, 
86 N.W.2d 109. 

Xadldal demand 

(1) An award of compensation for 
total permanent disabllity resulting 
from injuries to employee in course 
of employment should be for period 
not exceedlng four hundred weeks, 
less credit for weekly payments 
made, and Interest awarded should 
be from delinquency date of each 
weekly Installment, not from judl- 
clal demand. 

Lia,—Deshotels v. Highway Ins. Un- 
.derwrlttfs, Ap^., 40 So.2d 750. 

(2) In» Tlew of fact that grand- 

chlldren are not coneluslvely pre- 
sumed to be dependente under work- 
men’s compensation act, and in view 
of fact that mother of grandohil- 
dren did not qualify. as natur^ tu¬ 
trix. of gTan4^]idr6n uptil a few 
days prior to dling of suit for com¬ 
pensation beneflts for death of grand-' 
father; Ihterest alloweA oA -judgmec^t 
skould rah dMe.nf) lu^oial de- 

£^^barc« V. OU. 

■^th wiiow baa,ji{,e ^pect, 

m 


because widow was not llving with, 
or dependent on, deceased employee, 
settlement did not protect employer 
agalnst payment of legal Interest on 
each weekly compensation pa 3 rment 
to minor entitled to compensation as 
a member of deceased employ6e*3 
■household, and such interest was due 
from time on which each weekly pay¬ 
ment was dua 

Lia.—Williams r. Jahncke Service, 
App., 55 So.2d 668. 

50. Mo.—^Komosa v. Monsanto 
Chemical Co., App., 805 S.W.2d 606. 

Pa.—Graham v. Hillman Coal & Coke 
Co., 186 A. 400, 122 Pa.Super. 579 
—^Petrulo V. M. CHerron Co., 186 
A. 897, 122 Pa.Super. 168. 

51. Mo.—Walker v. Pickwlck Ho- 
tel, App., 211 S.W.2d 55. 

52. Fla.—^Parker v. Brinson Const 
Co., 78 So.2d 878. 

Minn.—^Bourdeaux v. Gilbert Motor 
Co., 20 N.W.2d 893, 220 Minn. 588. 

53. N.H.—^Pearson v. Wallace, 42 A. 
2d 788, 98 N.H. 881. 

XnstaUments due prior to award 
Interest on unpaid Installments of 
workmen'B compensation begins to 
run only from date of award and 
not from due date of each install¬ 
ment previous to date of award. 
Idaho.—^Holt V. Spencer Lumber Co., 
199 P.2d 268, 68 Idaho 478. 

54. Ala.—Baggett Transp. Co. v. 
Holderfleld, 68 So.2d 21, 260 Ala. 
66. 

£:an.—^Hall v, Komfeld-Harper Well 
Servicing Co., 161 P.2d 688, 159 
KAn. 70. 

R.I.—Campbell v. Walsh-Kaiser Co., 
81 A.2d 684, 78 R.I. 290. 


65. Kan.—Woods v. Jacob Uold 
Packing Co., 48 P.2d 786, 141 Kap, 
748. 


Woxlcineii’s oompt^s^tloiL awiM to 
not a judgmant, ^d ahy 
tion for interest oh sudh award must 
be found In worlohen^ '' comi^absa^ 
tion law Itaelf. ’ ’ -a 

qkl.—Speoi^ Ihdbm. Pund 
, 27« p;ad' H®-,.! ’ ‘ 

' ' ' ' ' '' I*., i't ^ 

53. €al^—PsK^fto .Indeinnihsi;l(^of|; 
' Ihdustrlal Aocideht iCeatoytotfpgiof 
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Where jtidgment is entered on an award, interest 
rtms from the date of the judgment or the date the 
judgment directs payment.®® Where the judgment 
is not for a sum of money, but merely an adjudica- 
tion that claimant is entitled to compensation, the 
judgment does not carry interest.®^ Where the 
judgment in favor of claimant runs against the state 
compensation agency, interest has been denied on 
the ground that the judgment is one against the 
state.®® 

The employer is not liable for interest during the 
period prior to the time he is in default.®^ It has 
been held that the employer may not be required to 
pay interest on instellments of compensation with- 
held pending an appeal,®^ at least where the appeal 
is by claimant;®® but the more usual view is that 
compensation payments deferred by reason of an 


appeal bear interest®® 

Where the compensation commission directs pay- 
ment of a commuted sum, and provides that it be 
deposited with a trustee and paid to the beneficiary 
in installments, the beneficiary is entitled to what- 
ever interest the fund eams and not to a fixed rate.®® 

A bona fide tender stops the running of interest.®® 

* 

§ 848. Penalty 

The compensation acte sometimes contain provisione 
under which a penalty may be added to an award against 
an employer or Ineurer falling to comply with the statute. 

The compensation acts sometimes contain provi- 
sions under which a penalty may be added to an 
award against an employer or insurer failing to 
comply with the statute.®*^ A penalty may be im- 


dent Commission, 266 P. 656, 90 O. 
A. 726. 

58. Ind.—Hatfield v. Hl^riTlns, 81 N. 

E.2d 660, 108 Ind.App. 681. 

N.J.—Simon v. New Jersey Asphalt 
& Pavinsr Co., 8 A.2d 256, 128 N.J. 
Law 232. 

Tenn.-r-A, G. S. R. Co. v. Wrlght, 133 
S.W.2d 467, 176 Tenn. 138. 

£aok of knowledge "by employev 
An injured employe6’8 claim for 
interest on total amount of unpaid 
we^ly installments of compensa< 
tion awarded imder workmen’s com-» 
pensation act from time of docket- 
ing judgment on award cannot be 
defeated by employer on ground that 
he had no knowledge of award or 
steps taken to enforce judgment un- 
tn sherliC levled execution on mon- 
eys due employer from county, as 
employer was obliged to tahe cog- 
nizance of such steps. 

N.J.—Simon v. New Jersey Asphalt 
& Paving Co., 8 A,2d 256, 123 N.J. 
I^aw 232. 

2>amages for delay 

Where judgment entered on an 
award of industrlal board ordered 
payment of definite amounts at fixed 
tipqiesr failure to make such pay- I 
ments when due» interest on defer¬ 
red installments might be allowed 
by way' of damages for delay. 

Ind.—3ttatfield v. Hlggins, 81 N.B.2d 
660, 108 IndA.pp. 681. 

^si^uioa exeontloii 
, /An injiwed employee, awarded 
compensation payable in weekly in- 
stallments "under workmen*s com- 
pensatlop apt„ is entitled to interest 
on ^cK 'iuibaid installinent after 
do^eting of judgment bn' award 
trom time each payment became due, 
althougk* he dld not Issue execu-’ 
tion' week or procure order that 
eij^tjfe _^o^t ^ awarded should ber 
come'V)Hf; because of 

eixiploy<i^^'b^ncojiai^iil4jice wit^ orig-' 


inal order, as such fallures merely 
inured to employer’s benefit. 

N.J.—Simon v. New Jersey Asphalt & 
Paving Co., 8 A.2d 266, 128 N.J.Law 
232. 

Award for medloal expenses 

In compensation proceedlng, 
amounts recovered for doctor*s Serv¬ 
ices, and hospital and medical ex¬ 
penses bore interest at six per cent 
from the date final judgment was 
rendered untU paid. 

Tex.—^Texas Bmp. Ins. Ass^n v. Hier- 
holzer, Civ.App., 207 S.W.2d 178, 
refused no reversible error. 

Oonnsel fee, medloal witnesses’ 
fees and Btenographer’s oharges, in- 
cluded in award of compensation to 
injured employee under workmen*s 
compensation act, are penalties in 
nature of costs and hence part of 
judgment on award, so as to entitle 
employee to recover interest there- 
on. 

N.J.—Simon v. New Jersey Asphalt 
& Paving Co., 8 A.2d 266, 123 N.J. 
Law 232. 

59. Miss.—Sunnyland Contractlng 

Co. V. Davls, 76 So.2d 923, 221 
Miss. 744—^Mills v. Jones' Bstate, 
67 So.2d 496, 218 Miss. 680. 

ea Wash,—Spier v. Department of 
Labor and Industries, 29 P.2d 679, 
176 Wash. 874. 

61. Minn.—^Lappinen v. Union Ore 
Co., .29 N.W.2d 8, 324 Minn. 396. 

62. Kan.—^Woods v. Jacob Dold 
Packing Co., 43 F.2d 786, 141 Kan. 
748. 

63. Mo.—^Komosa v. Monsanto 
Chemioal Co., App., 306 S.W.|id 506.; 

64.. 7-Glo.be Const. Co.,v. Srew-; 

er, 'C.A.Lai, 197 .B’.2d 707.V. ,. 

N.T.—^Bock V. Shemeld Fanhs Co., 71 
N.T.S.2d 606, 272 'Apir.lMv^^ - 
Ohl:<^^pecial Ihdem. Fund v. Home,,' 
i76 P;6ta 240.‘ 


Pa.—^Petrulo v. M. 0’Herron Co., 186 
A. 897, 122 Pa.Super. 168—^McGee 
V. Youghiogheny & Ohlo Coal Co., 
182 A. 773, 121 Pa.Super. 86—^Mul- 
ligan V. E. Keeler Co., 170 A. 311, 
112 Pa.Super. 261. 

71 C.J. p 1428 note 44. 

65. Cal.—^Norwich Union Indemnlty 
Co. V. Industrlal Acc. Commission 
of Callfomia. 84 P.2d 1062, 140 C. 
A. 86. 

Mich.—Grycan v. Ford Motor Co., 
289 N.W. 146, 291 Mich. 241. 

66. Ky.—Pfoft V. Osbome, 269 S.W. 
2d 710. 

La.—^Maple v. American Sugar Re- 
fining Co., App., 39 So.2d 609. 

71 C.J. p 1427 note 86 [e], [fl. 

67. Miss.—James P. 0'Nell, Inc. v. 
Livings, 98 So.2d 148—^Houston 
Contractlng Co. v. Reed, 96 So.2d 
281, • 

Mo.—^Powers v. Universal Atlas Ce¬ 
rnent Co., App., 261 S.W.2d 612. 
Palliure to file reporta or evldeaoe 

(1) A provlsion that compensation 
awards against an employer shall be 
Increased by a certain percentage 
where mployer has failed to file 
certain reports and furnlsh certain 
evidence is penal and wUl be strictly 
construed. 

Ga.—^Dunn v. American Mut. Liabll- 
ity Ins. Co., 18 S.E.2d 902, 64 Ga. 
App. 609. 

(2) Such provlsion does not au- 
thorize an increase in the compensap 
tion award because of a refusai or 
wilh^ul neglect to pay an award. 
Gar-Dunn v. American Mut. Liabll- 

ity Ins. Co., supra. 
ftfD Commission dld not abuse its 
^^etlon'‘'in falling to assess penal¬ 
ties for failure of employer to flde 
report of ciaimant^s injury or io 
falling to allbw certain medinial ben- 
efits. i . 

Miss.—^Mississippi Products,* Inc^ V> 
> Gopd(y,.80^So.2d 798^ 224)Miss.,69Ji^ 
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posed under some statutes where the employer or in- 
surer liable for compensation interposes a defense 
which is merely frivolous or for purposes of delay.®^ 
Provision is sometimes made for the addition of a 
percentage to an award affirmed on appeal.®^ Un¬ 


der another statute, a penalty is provided where the 
employer makes a lump sum settlement without the 
approval of the court or at a discount greater than 
permitted by the statute.*^® 


Tallure to oaxxy tnmraiioe 

Under statute requiringr employer 
to pay flfty per cent additional com¬ 
pensation as a penalty for fallure to 
carry Insurance, llablllty is not de- 
termined by grood faith or wlllful 
negrlect, and only questlon is wheth- 
or employer has Insurance and if he 
has none, liability for additional 
compensation necessarily follows. 
Colo.—Anderson v. Dutch Mald Bak- 
erles, 102 P.2d 740, 106 Colo. 201. 
Smployment of minor 
Where slxteen-year-old clalmant 
was employed by tenant to help har- 
vest beets to be delivered to land- 
lord cannlnsr factory, no employment 
certiflcate was necessary for clalm¬ 
ant, and landlord canning* factory 
would therefore not be liable for 
double compensation for fallure to 
obtaln certiflcate even thou^rh clalm¬ 
ant was an employee of factory. 

N.T.—^Pestlln v. Haxton Cannln^r Co., 
80 N.T.S.2d 869, 274 App.Dlv. 144, 
afflrmed 87 N.E.2d 622, 299 N.T. 
477. 

Honoomplianoe wlth safety naes 
An employer’s gruardlng: of front 
of paper convertlng machine, where 
processed paper emer^red from feed 
rolls, was not compliance with indus- 
tiial commlsslon’s order that horl- 
zontal feed rolls be enclosed by cov- 
er over front, so that employee, In- 
Jured when he reached into machine 
to thread broken paper throurh un- 
«ruarded front rolls, was properly 
awarded flfteen per cent penalty by 
commisslon. 

Wis.—Marinette Paper Co. v, Indus- 
trlal Commisslon, 27 N.W.2d 722, 
261 Wis. 60. 

Tailflre to oomply with temporary 
award 

(1) Section of workmen’s compen¬ 
sation aot providing that amount of 
temporary or paxtial award, if not 
•complied with, may be doubled in 
flnal award, is permissive and not 
mandatory and vests a discretlon In 
industrial - commisslon, with exercise 
of which reviewing court should not 
interfere unless it clearly appears 
that action of commisslon was ar- 
bitrary and constituted abuse of dis¬ 
cretlon. 

Mo.—^Powers v. Unlversal Atlas Ce¬ 
rnent Co., App., 261 S.W.2d 612. 

(2) Under statute providing tiiat 
if a compensation award is not com- 
plled with, amount therejof may be 
doubled in flnal award, commlsslon*s 
autlmrity to inflict such penalty is 
not limlted to, situation in which 
■employer’» del:ei;k8e .is found to be 
frivolous or vescatious, if ei^- 


ployer elects to refuse compliance 
with temporary award, he is as- 
suming a calculated risk of being 
subjected to penalty in event flnal 
award ia in accordance with tempo¬ 
rary award. 

Mo.—Cebak v. John Nooter Boiler 
W'orks Co., App., 258 S.W'.2d 262. 
(8) WThere employer admlttedly 
paid no part of compensation allow- 
ed in temporary awards to employee, 
compensation for periods involved 
would be doubled in flnal award in 
accordance with statute. 

Mo.—Cebak v. John Nooter Boiler 
Works Co., supra. 

Attomey^B fees 

Penalty provlslons of Insurance 
code apply to ali forms of Insurance, 
includlng workmen's compensation 
Insurance, and are applicable not- 
wlthstandlng workmen’s compensa¬ 
tion act provisions as to matter of 
attomey'8 fee. 

La.—Caln v. Employers Cas. Co., 
App., 96 So.2d 627. 

Beaxing 

Under rules of practice before in¬ 
dustrial commisslon, demand for for- 
mal hearing may be made by elther 
employee or employer; and employee 
complying substantlally with com- 
mission's rules was entitled to hear¬ 
ing and determination before ref¬ 
eres on his petition for impositlon 
of penalty. 

Mlnn.—Springborg v. Wilson & Co., 
73 N.W.2d 433, 246 Minn, 489. 

Statute making general rules appll- 
oable 

Language of 1950 Amendment of 
Workmen’s Compensation Act, plac- 
ing awands of compensation made 
by judgment of Circuit court in same 
category as other judgments of cl]> 
cult court, and providing that, on 
afflrmance thereof, such Judgments 
shall bear same interest and penal- 
tles as do other Judgments of Circuit 
court, is plain and unambiguous and 
cannot be interpreted as placlng such 
Judgments awarding compensation in 
a more favored or different class 
than other Judgments of Circuit 
court. 

Mlss.—M. T, Peed Const. Co. v. Mar¬ 
tin, e3.So.2d 628, 216 Miss. 472. 

Oosts 

Iz^ . wpx:]pnm’s compensation pro- 
ce^ding in T^^lch clalmant was enti¬ 
tled ‘to dompensation assessment of 
costs against state compensation In¬ 
surance f und an^ iz^ustrial commis¬ 
slon and roQuiremept that state com¬ 
pensation .fund pay. such c^, w^ 
not error. . \ * 


Colo.—State Compensation Ins. Fund 
V. Howington, 298 F.2d 963, 133 
Colo. 683. 

68. Mlnn.—^Lapplnen v. Union Ore 
Co., 29 N.W.2d 8, 324 Minn. 396. 

69. Ind.—^Plnnell Lumber Co. v. 
Smlth, 26 N.E.2d 643, 107 Ind.App. 
686—Swift & Co. V. Neal, 26 N.B. 
2d 451, 26 N.B.2d 664, 108 Ind.App. 
318— J, P. O. Sandwlch Shop v. 
Papadopoulos, 13 N.E.2d 869, 106 
Ind.App. 165. 

Miss.—^Bradshaw v. Rudder, 86 So.2d 
778—^Anderson-Tully Co. v. Wil¬ 
son, 76 So.2d 616, 221 Miss. 666— 
Sunnyland Contractlng Co. v. Da- 
vis, 76 So.2d 923, 221 Miss. 744— 
Rallway Exp. Agency v. Hollings- 
worth, 76 So.2d 639, 221 Miss. 688. 
Oertloxaxl 

Judgrment of Circuit court was af¬ 
flrmed by supreme court, inclusion in 
Judgment of afflrznance of amount of 
ten per cent damages was not error 
on ground that statute providing for 
such award applied only to cases 
which came before supreme court by 
appeal. 

Ala.—Goodyear Tire & Rubber Co. of 
Ala. V. Downey, 96 So.2d 278, 266 
Ala. 344. 

Beinstatement of awaxd 

Under statute providing that where 
Judgment or decree is afflrmed, court 
shall allow damages of flve per cent 
and costs against appellant, no such 
damages could be awarded where re- 
viewing court reversed denial of 
compensation of tzial court and re- 
instated commisslon order. 

Miss.—^Russell v. Southeastern Utili¬ 
ties Service Co., 92 So.2d 877. 
Award f ox fUnexal expenses 
Where statute on which attomey- 
referee based his award in death 
beneflts case did not deflnltely flx 
amoimt of funeral expenses, his 
award of funeral expenses, which was 
afflrmed by fuU commisslon, was not 
a Judgment for a “sum of money” 
an^ on Judicial affirmance of award, 
beneflclaries were not entitled to re- 
oover statutory damages ^d Inter- 
ests on funeral expense award. 

Miss.—Sunnyland Contractlng Co. v. 
Davls, 76 So.2d 923, 221 Miss. 744. 

70. La.—ITeyland v. Maryland Cas. 
Co., App., 28 So.2d 351—Cummings 
V. T. H. Mastln & Co., App., 17 So. 
2d 40—Cralg v. Compressed Indus¬ 
trial Gases, App., 7 So.2d 197— 
Reid V. J. P. Florio & Co., App., 172 
So. 672. ^ 

Good faith 

(1) Good faith of 
fts ihsitfeir In Onterixi 
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In considering a petition to impose the penalty 
the commission may refer to its own records in the 
case without their introduction in evidence,'^! but 
it is not error to introdnce them in evidence.^^ 
Pleadings for the recovery of such penalty will be 
strictly construed, and no intendments or inference 
will be indulged to supply omissions or to cure de- 

ficiencies.78 

In a number of jurisdictions the compensation 
acts provide for penalties in case of vexatious or 
unreasonable delay in the payment of the compensa¬ 
tion awarded;^^ the proceedings therefor being 
maintained before the compensation commissiones 
or a court^fi Ordinarily, the penalty cannot be ob- 
tained unless an award has been made,ee and then 
only after the award has become final either by 
confirmation on review or the lapse of time for re- 
view without such being sought;^^ but under some 


statutes, a penalty may be imposed for delay in 
paying an award even though proceedings for its 
review are pending where the enforcement of the 
award has not been stayedJ^ 

An installment of compensation cannot become 
delinquent until it becomes due, which cannot be 
imtil there is some reasonable certainty as to the 
amount and number of payments to be made.88 
Thus, the compensation for an injury to an em- 
ployee does not become due, in the sense that it car- 
ries the statutory penalties for nonpayment, until 
the obligation of the employer is definitely ascer- 
tained or settled in the exercise of proper diligence 
on his part, where there is a reasonable controversy 
as to his liability.si Where, however, the controver¬ 
sy is over only a portion of the compensation, the 
employer or insurer, in order to be relieved of the 


promise lump sum settlement of 
compensation which was invalid be- 
cause of providingr for discount at 
an unauthorized rate would not re- 
lieve employer and insurer from pen¬ 
alty provlded by workm6n's compen¬ 
sation act, in vlew of evidence ahow- 
ing that no error of fact or of law 
contributed to confection of compro- 
mlse. 

La^-^-Oralg v, Compressed Industrlal 
Gases, App., 7 So.2d 197. 

(2) Where compromise settlement 
of compensation claim was entered 
into in good faith and all parties 
were in error as to claimant*8 true 
conditioD of total permanent dlsabil- 
ity, claimant thinklng that he had 
fully recovered from the compen¬ 
sabis injury, trial court properly re- 
fused to allow penalties against em^ 
ployer. 

Lia.—Scott V. Caddo Parlsh School 
Boaxd, App., 12 So.2d 828. 

(8) Good faith agreement to set- 
tle compensation claim for l\imp sum 
computed on basis of slxty-flve per 
cent of weekly wage for one hundred 
weeks in rellance on physlclan’s 
opinion was an attempt at compro¬ 
mise and not a *'lump-sum settle¬ 
ment” at unauthorized rate of dis¬ 
count 80 , as to entltle claimant to 
statutory penalty. 

La.—Smlth v. Maler, App., 16 So.2d 
682. 

Tlr 111.—^Board of Bducation of City 
of Chlcago V. Industrlal Commis¬ 
sion, 184 N.E. 202, 851 111. 128. 

t 

72. lU.—^Board of Bducaiioii of CSty 
of Chicago V. Industrie^' Commls- 
slon, supra. 

- A . ’ f. ' ' L / L , . f J 1 

73. Tex.-^Maryla^ Caa. CojLVi I«efw- 
Ift 262 



111.—^Dyer v. Industrlal Commission, 
4 N.m2d 82, 364 111. 161. 

Ind.—Guarantee Ins. Co. v. Phillips, 
97 N.E.2d 864, 121 Ind.App. 824. 
Mo.—^Melvin v. Harrison Bnglneering 
& Construction Co., 107 S.W.2d 886, 
282 Mo.App. 882. 

Neb.—^Redfem v. Safeway Storea, 16 
N.W.2d 196, 145 Neb. 288. 

N.Y.—Corcoran v. American Wood- 
working Machlnery Co. (Tates- 
American Maoh. Co.), 2$ N.T.S.2d 
321, 260 App.Div. 965, appeal de- 
nled 32 N.B.2d 834, 285 N.T. 858— 
Williams V. Roth, 292 N.Y.S. 745, 
249 App.Div. 887, motion denied 
294 N.Y.S. 214, 260 App.Div. 798— 
Williams v. Roth, 282 N.Y.S, 180, 
245 App.Div. 874. 

71 aj. p 1428 note 27. 

Statute eaacted after Injnzy 
Where self-insured city’s failure 
to pay uncontroverted compensation 
claim continued for about two 
months after amendment provlding 
for penalties to enforce oompliance, 
imposltipn of penalty was justifled. 
N.Y.—Smith v. City of Rochestelr, 
135 N.Y.S.2d 823, 285 App.Div. 46, 
appeal denied 187 N.Y.S.2d 631, 285 
App.Div. 844. 

A mnnloipal ooxporatloaL. ^ not ez- 
empt from statutory penalty for de¬ 
lay in paying a compensation award. 
111.—^Board of Bducation of City of 
Chicago V. Industrlal Commlssiom 
184 N.E. 202, 351 IlL 128. 

75. IllJ—of Bdu^tion of City 
of Chicagfo V. Industrlal-Commis¬ 
sion, supya. j. . 

T^—Pi.xo?h VI S, ^dellty & 

. Gu^ri|jity;'Co., Civ~^pp., 293 S.W. 

77. tert V. Perkfns, 179 N.E. 

261, its N.y; 6«—Hart V. Perldns, 

‘ '1^9 ^69, 258 N.Y. 

71 C,J. p 1428 note 60. 

m 


Where emplogree is aot eutitled to 
oompensatioiL, no penalty may be im¬ 
posed. 

Ga.—Castle v. Imperial Laundry A 
Dry Cleaning Co., 8 S.B.2d 547, 62 
Ga.App. 184. 

Award resolnded 

Failure to Impose statutory penal¬ 
ty for default in payments of install- 
ments of compensation held not error 
where award was resclnded. 

N.Y.—Seigmann v. Mideastem Const 
Co., 290 N.Y.S. 246, 248 App.Dlv. 
841. 

78. 111.—Board of Education of City 
of Chicago v. Industrlal Commis¬ 
sion, 184 N.E. 202, 351 IU. 128. 

71 C.J. p 1428 note 61. 

79. TT.S.—ZJeller v. Associated In- 
demnlty Corp., C.CJLOr., 92 F.2d 
463—Arrow Stevedore Co. v. Pills- 
bury, C.C.A.CaL, 88 F.2d 446—Can- 
dado Stevedoring Corp. v. Lowe, C. 

C. A.N,Y., 85 F.2d 119, certiorari de¬ 
nied 57 S.Ct. 115, 299 U.S. 688, 81 
UEd. 488. 

Bupemedeas bond 
Where Judgment of distrlct court, 
which set aside deputy commission- 
er*s order terminating longshoreman'8 
compensation and reinstated prior or¬ 
der awardlng compensation, was af- 
lirmed by Circuit court of appeals, 
Insurance earrier waa thereafter 
properly ordered to pay, from date 
of dis^ict court judgment, statutory 
penalty on overdue compensation, and 
supersedeas bond approved by dis¬ 
trlct dourt did not avold imposition 
of such penalty. 

tr.S.—^Travelers Ins. Co. v. Branham, 

D, G.Pa., 65 F.Supp. 512. 

80. Neb.—XJpd^fco G?aln Co. v, Swan- 

, son, 178 618, 104 Neb. 661, 

81. NebiJ—McGulfe v. Ph^Lan-Shir- 
ley C6i;J19^ N.W; 61^, ni Neb. 609. 
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In considering a petition to impose the penalty 
the commission may refer to its own records in the 
case without their introduction in evidence,'^! but 
it is not error to introduce them in evidence.*^^ 
Pleadings for the recovery of such penalty will be 
strictly construed, and no intendments or inference 
will be indulged to supply omissions or to cure de- 
fidenciesJ^ 

In a number of jurisdictions the compensation 
acts provide for penalties in case of vexatious or 
unreasonable delay in the payment of the compensa¬ 
tion awarded;'^^ the proceedings therefor being 
maintained before the compensation commission*^® 
or a court^® Ordinarily, the penalty cannot be ob- 
tained unless an award has been made,^*^ and then 
only after the award has become final either by 
confirmation on review or the lapse of time for re- 
view without such being sought;*^® but under some 


statutes, a penalty may be imposed for delay in 
paying an award even though proceedings for its 
review are pending where the enforcement of the 
award has not been stayed.*^® 

An installment of compensation cannot become 
delinquent until it becomes due, which cannot be 
imtil there is some reasonable certainty as to the 
amoimt and number of payments to be made.**^ 
Thus, the compensation for an injury to an cm- 
ployee does not become due, in the sense that it car- 
ries the statutory penalties for nonpayment, until 
the obligation of the employer is definitely ascer- 
tained or settled in the exercise of proper diligence 
on his part, where there is a reasonable controversy 
as to his liability.si Where, however, the controver¬ 
sy is over only a portion of the compensation, the 
employer or insurer, in order to be relieved of the 


promise lump sum aettlement of 
compensation which was invalid be- 
cause of provldingr for discount at 
an unauthorlzed rate would not re- 
Ueve employer and Insurer from pen¬ 
alty provlded by workmen’s compen¬ 
sation aot, in view of evldence show- 
ina that no error of fact or of law 
contributed to confection of compro- 
mise. 

La.—Craia v. Compressed Industrlal 

Oases. App., 7 So.2d 197. 

(2) Where compromise settlement 
of compensation claim was entered 
Into in good faith and all parties 
were in error as to clalmanfs true 
condition of total permanent disabil- 
ity, claimant thinking that he had 
fully recovered from the compen¬ 
sabis injury, trial court properly re- 
fnsed to allow penalties agcUnst em- 
plpyer. 

La.—Scott V. Caddo Parish School 

Board, App., 12 So.2d 823. 

(3) Crood faith agreement to set- 
tle compensation daim for lump sum 
computed on basis of sixty-five per 
cent of weekly wage for one hundred 
weOka' in reliance on physloian’s 
dplnion was an attempt at compro¬ 
mise and not a **lump-sum settle-| 
mcnt" at unauthorlzed rate of dls- 
cbunt 80 as to entitle claimant to 
statutory penalty. 

La.—Smith v. Maier, App., 16 So.2d 

$82. 


71.- niv—OBoard of Bducatlon of City 
of Ohicago V. Industrlal Commis- 
;^on. 184 N.B. 202, 351 in. 128. 


m.—Bbard of Bducatlon of Gfty 
"qt 'Chlcago y. Industriad' Commis- 
"sUbn,'supra.' i 

i .\V ' ‘ , i f *■ ‘i 

73U T6x.-^M:aryland Caa. Co^V^. Lerr- 


^ 262 B.W.2d 166, 161 ^ 




111.—^Dyer v. Industrlal Commission, 
4 K.B.2d 82, 364 IU. 161. 

Ind.—Guarantee Ins. Co. v. Phillips, 
97 N.E.2d 864, 121 Ind.App. 824. 

Mo.—^Melvin v. Harrison Bnglneering 
& Constructlon Co., 107 S.W.2d 836, 
282 Mo.App. 882. 

Neb.—^Redfem v. Safeway Stores, 16 
N.W.2d 196, 146 Neb. 288. 

N.Y.—Corcoran v. American Wood- 
working Machinery Co. (Tates- 
American Mach. Co.), 23 N.Y.S.2d 
321, 260 App.Dlv. 966, appeal de- 
nied 32 N.E.2d 834, 285 N.Y. 868— 
Williams V. Roth, 292 N.Y.S. 746, 
249 App.Div. 887, motion denied 
294 N.Y.S. 214, 260 App.Div. 798— 
Williams v. Roth, 282 N.Y.S. 180, 
246 App.Dlv. 874. 

71 aj. p 1428 note 27, 

Statute enaoted after injujy 
Where self-lnsured clty’s failure 
to pay uncontroverted compensation 
claim continued for about two 
months after amendment provldlng 
for penalties to enforce oompliance, 
imposition of penalty was Justifled. 
N.Y.—Smith V, City of feochester, 
136 N.Y.S.2d 323, 286 App.Div. 46, 
appeal denied 137 N.Y.S.2d 631, 286 
App.Div. 844. 

A munioipal oozporatioiL.ls not ez- 
empt from statutory penal^ty for de¬ 
lay in paying a compensation award. 
111.—^Board of Educatlon of City of 
Ghicago V. Industrlal Coxpmisslon^ 
184 N.E. 202, 861 IlL 128. 

75.' IU.—Board of Edt^tiosl bf Cftty 
of Chicago V. Industi^ * Commis¬ 
sion, supra. ^ 

C!p., 01v^p;,,,29»' S^. 

n : ■ its -k.b.- 

T1 CJ. p 1428 note 60. ■ I 


Where employee Is not entitled to 
compensation, no penalty may be Im¬ 
posed. 

Ga.—Castle v. Imperial Laimdry & 
Dry Cleaning Co., 8 S.E.2d 647, 62 
Ga~App. 184. 

Award resoinded 

Failure to impose statutory penal¬ 
ty for default in payments of instaU- 
ments of compensation held not error 
where award was rescinded. 

N.Y.—Seigmann v. Mldeastem Const. 
Co., 290 N.Y.S. 246, 248 App.Div. 
841. 

78. 111.—^Board of Educatlon of City 
of Chicago V. Industrlal Commis¬ 
sion, 184 NE. 202, 861 la 128. 

71 C.J. p 1428 note 61. 

79. U.S.—Zeller v, Associated In- 
demnity Corp., C.C.A.Or., 92 F.2d 
468—^Arrow Stevedore Co. v. Pills- 
bury. aC.A.CaL, 88 F.2d 446—Gan- 
dado Stevedoring Corp. v. Lowe, C. 

C. A.NY., 86 F.2d 119, certiorari de¬ 
nied 67 S.Ct 116, 299 U.S. 688r 81 
L.Ed. 488. 

Supersedeas bond 

Where Judgment of diatriot court, 
which set aside deputy commlssion- 
er*s order terminating longshoreman’a 
compensation and reinstated prior or¬ 
der awardlng compensation, was af- 
lirmed by Circuit court of appeals, 
insuiance carrier waa* thereafter 
properly ordered to pay, from date 
|6| p^ict court judgment, statutory 
bb oYerdue compensation, and 
I supers^fdeas bond approved by dls- 
ifir^t^bourt did not avoid imposition 
of such penalty. 

Travelers Ins, Oo. v. Breinham, 

D. C.F€u, 66 F.Supp. 612. 

80. Neb.—UP^e Orain C6. v. Swan- 
son, 17a/N[.W^ 618^464 2feh.,_66t 

ati Nebh<—McOuIrb' v. Fhelan-Shir- 
ley Cbci N.W^ ^ 111 N^. :699. 
7J‘€.AipJl4i88.Tloty48»v 
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penalty as to the portion obviously due, must pay or 
tender to the employee that amount.82 

What constitutes vexatious or unreasonable de- 
lay in pa 3 ring the award is a question of fact,®^ to be 
detennined under the drcumstances of the particu- 
lar case;®^ and, where ali legal proceedings have 
been exhausted and a considerable time has been 
pennitted to elapse thereafter during which the 
award is not paid, such delay is ordinarily con- 
sidered unreasonable.86 However, under some stat- 
utes, the penalty accrues on the failure to pay the 
award within a stated time after it becomes due.®® 

Under some acts payment of the penalty will not 
be enforced where there was justifiable cause for 


the delay or refusal to pay.®*^ Delay during the 
pendency of a judicial proceeding brought and 
prosecuted in good faith for the purpose of obtain- 
ing a vaeation or modification of an award of com- 
pensation,®® or delay caused by imcertainty in the 
award which necessitated a conference with the 
commissiones referee,®® will not authorize the im- 
position of the penalty. However, when the appeal 
taken is not based on such a reasonable controversy 
as would justify an appeal, the penalty should be 
imposed.®® 

Under some statutes, an insurer failing to pay a 
claim within the statutory time after proof of loss 
is subject to a penalty where such failure is arbi- 
trary, capricious, or without probable cause.® ^ 


8S. Neb.—-Western Newspaper Un¬ 
ion V. Dee, 187 N.W. 919, 108 Neb. 
308. 

71 C.J. p 1428 note 64. 

83. 111.—^Board of Educatlon of City 
of Chicago V. Industrial Oommis- 
slon, 184 N.E. 202, 851 HI. 128. 

84, Hl.—^Board of Educatlon of City 
of Chica.8ro V. Industrial Commis- 
sion, supra. 

71 C.J. p 1428 note 56. 

85« 111.—^Board of Educatlon of City 
of Cbicago y. Industrial Commis- 
sion, supra. 

71 C.J. p 1429 note 62. 


86. U.S.—^Twlne v. L>ocke, CC.A.Ky., 
68 F.2d 712. 

Clyde-Mallory Lines v. Cardlllo, 
D.C.Ma88., 22 F.Supp. 40—^Arrow 
Stevedore Co. v. Pillsbury, D.C.CaL, 
12 F.Supp. 920, afELrmed, C.C.A., 88 
F.2d 446. 

Fla.—Andrews v. Strecker Body 
Builders, Inc., 82 So.2d 621--Bu- 
therford v. Seven-Up Bottllnff Co., 
83 So.2d 269. 


Miss.—^T. C. Fuller Plywood Co. v. 
Moffett, 95 So.2d 475—Guess v. 
Southeastem Utilities Service Co., 
85 So.2d 178, 226 Mlss. 637—South¬ 
ern Englneerlnsr & Elee. Co. v. 
Chester, 84 So.2d 635, 226 Hlss. 186 
—Cumbest Mfg. Co. v. Plnkney, 83 
So.2d' 74, 225 Mlss. 818, judgiuent 
Gorrdcted 84 So.2d 421, 225 Miss. 
318.' ^ 


N.T.—Teetet v, John W. Cowper Co., 
100 N.t.S.2d 984, 277 App.Dlv. 1082 
li^ v. Grumman Alrcraft Engi- 
heerfei^ Con)., 97 N.T.S.2d 77 , 277 
Api^DlV. ‘816; 

“At'oiioe^ 

Under statute provl^ng that party 
not' saiiraed.wlth award pf industrial 
a<^dent boen^d may appeal by notlce 
IjW^ty days a^ter aw^ard, and 
tq set aslde award 
,(||^ys s^te^ hotlpe, and 
ilure fb meh suit, 
award ^ould be bindmft and if it 

iJiJW^^V^SS^ji^WPany, it 

oiKe eompiy, eection j 



providlng for twelve per cent of the 
award as damages in event Insurance 
company has failed to comply wlth 
award and claimant has brought suit 
on award and same is sustained, In¬ 
surance company had not violated its 
statutory obligatlon to pay at once 
when but nine and one-half hours, 
most of which were consumed by 
darkness and nonbuslness hours, had 
passed from expiration of time for 
appeal, at time suit on award was 
commenced. 

Tex.—^Maryland Cas. Co. v. Lewis, 
252 S.W.2d 165, 151 Tex. 480. 

When awava"-becomes ilnal 

Worlanen*s compensatlon act provl- 
sion specifylng when award becomes 
flnal perta4ns only to matters of re- 
view of order and do es not deter- 
mine when award becomes due, and, 
therefore, compensatlon earrier, 
which did not pay award. within four- 
teen days after deputy commission- 
er*8 entry of award which compensa- 
tion carrler did not seek to have re- 
vlewed, would be liable to claimant 
for additlonal compensatlon in 
amount of twenty peroent of award. 
Fla.—^Rutherford v. Seven-Up Bot- 
tling Co., 83 So.2d 269. 

FayiiiMit hdd timely 
Under provlslon of workmen’s com- 
pensation law requiring payment of 
aWaM within teh days after service 
of notlce thereof, and provlsion of 
Civil Practlce Act that if service of 
a notlce is made by mail three days 
shall be added to time specifled, 
Where notlce of award was 'malled 
Aug. 16, 1940, payment 6n Ang. 29, 
1940, was timely and it was error to 
impose penalty. 

N(.T«-^Bolton y. City of New Tork, 87 
N.TBi2d 148, 264 App.Div, 964. 

67. XJ.S,—Wlest^ Pasualty Co. v. 
Hunl:^ C.CLA-Tpf^». 69 F.,2d .129, cer¬ 
tiorari djismissed Hunt v. Western 
<5afania]ltT, Cp;, 66 Sict. ,207, 293 
32^, 79f 689. ’ * ' ^ 

v; Flsh, 

'5i76.1S.W.2d 907;^>efused 



no reverslble error—Pacific Indem. 
Co. V. Woodall, Civ.App., 253 S.W. 
2d 490, error refused. 

71 aj. p 1429 note 68. 

88 . U.S.—^Travelers Ins. Co. v. Bur- 
leson, CA^Tex., 238 F.2d 620. 

Neb.—Haufl v. Kimball, 77 N.W.2d 
683, 163 Neb. 56—Shamburg v. 
Shamburg, 45 N.W.2d 446, 153 Neb. 
496—^Faulhaber v. Roberts Dairy 
Co., 24 N.W.2d 671, 147 Neb. 631— 
Redfern v. Safeway Stores, 16 N. 
W.2d 196, 146 Neb. 288—Kucera v. 
Villag^ of Prague, 3 N.W.2d 201, 
141 Neb, 180—Dobesh v. Associated 
Asphalt Contractore, 292 N.W. 69, 
188 Neb. 117—Steward v. Deuel 
County, 289 N.W. 877, 187 Neb, 616 
—Hlestand v. Ristau, 284 N.W. 
766, 135 Neb. 881—Carlson v. Con- 
don-Kiewit Co., 283 N.W. 220, 136 
Neb. 687—-Wilson v. Brown-McDon- 
ald Co., 278 N.W. 264, 134 Neb. 211, 
116 A.L.R. 702. 

Tex.—^Texas Emp. Ins. Ass^n v, Logs- 
don, Clv.App., 278 S.W.2d 898, re¬ 
fused no reversible error—Texas 
Emp. Ins. Ass'n v. Layton, Clv. 
App., 278 S.W.2d 453. 

71 C.J. p 1429 note 69. 

89. Colo.—^Industrial Commission of 
Colorado v. Continental Inv. Co., 
277 P. 803, 86 Colo. 476. 

90. Neb.—Abel Const Co. v. Good¬ 
man, 181 N.W. 718, 106 Neb. 700. 

71 C.J. p 1429 note 61. 

91. La.—^Hall v. Pipe Line Service 
Corp., 98 So.2d 202, 233 La. 821— 
Carrington v. Consolidated Under- 
writers, 89 So.2d 399, 230 La. 939— 
KUne V. Dawson, 89 So.2(^ 885, 230 
La. 901. 

Cuipmlngs V. Albert, App., 86 So. 
2d 727—Gloston v. Coal Operator» 
Cas. Co., App., 86 So.2d 100-*-B4bbre 
V. Travelers Ins. Co., App.; 79 S6. 
2d 507—Martin v. Greht itih:''fe- 
dem. Co., App., 76 S6.2rf 
Fruge V. Pacmo EmjJf. Inft 
App., 71 So.2d 625, 

2d 719, 226 La. W WBM 
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While such statute is strictly construed,^^ the im- i not the employer is subject to the penalty;®^ an un- 
position of a penalty is mandatory where the case insured employer is not subject to the statutory 


falis within its provisions.®^ Only 

—^Richard v. Traders & General 

Ins. Co., App., 62 So.2d 523. 

Contra 

Wrigrlit V. National Sur. Corp., 

App., 52 So.2d 697. 

Estoppel 

A workmen*s compensation Insur- 
rer, recognizingr injured employee*s 
rigrht to compensation for total per¬ 
manent dlsability by paying: him oom- 
pensation therefor for over a year, 
oaimot deny that lie fumished satls- 
factory proof of loss, as rOQuired by 
statute to recover penalty for insur- 
er’s arbitrary or capricious failure to 
make further compensation payments 
within sixty days after recelpt of 
such proof. 

La.—Daigle v. Great Am. Indem. Co., 

App., 70 So.2d 697. 

Proof of loss 

(1) Term “proof of loss” in pro- 
vislon of workmen's compensation 
act, subjectlngr compensation Insurer 
to penalty for arbitrary or capri¬ 
cious failure to pay compensation 
due within sixty days after recelpt 
of satlsfactory proof of loss from 
Injured employee, means satlsfactory 
P;roof of employee*a risrht to come 
linder such act and of accident, In- 
jury, and resulting: disability or loss 
of ability to perform same work as, 
or work similar to, that in which 
he was engaged at time of accident, 
and any monetary loss, that is, loss 
or decrease in wasres. Is incidental 
and resuit of such loss of ability. 

La.— 'Da.igle v. Great Am. Indem. Co., 

supra. 

(2) An injured employee, fumish- 
In? workmen*s compensation insurer 
satlsfactory proof of loss, after 
which Insurer paid him weekly com¬ 
pensation for total permanent disar 
hlllty for over a year, was not re- 
qulred to fumish another proof of 
loss after insurer* s discontinuance of 
such payments and walt sixty days 
before fUlng suit for further compen¬ 
sation in order to recover statutory 
penalty for lnsurer*s arbitrary and 
capricious refusal to continue pay¬ 
ments. 

JjSi. —Dal^rle V. Great Am. Indem. Co., 

supra. 

Pa7meii.ts hy another employer 

Contlnued wage payments to a 
wprkmen*s compiensation clalmant, j 
after her injury, by another employ¬ 
er, ,would not. excuse insurer of 
clalmiu^^s employer at time of her 
injury from wlthholding payment of 
weekly compensation or absolve it 
frpzu liability for penalties and at- 
tome^^s fees lmpose4 for arpitrary 
1^4 capricioua failure to ,pay com¬ 
pensation due a dlsabled employea 


the insurer and' | penalty.^® 


La.—Gulllory v. Coal Operators Cas. 
Co., App., 95 So.2d 201. 

Payments delincLuent at time of jndff- 
ment 

Penalties provided by statute for 
insurer* s arbitrary and capricious 
failure to pay claims can be assessed 
only against payments dellnauent at 
time of judgment, and cannot be 
based upon an entire workmen's com¬ 
pensation award. 

La —Guillory v. Coal Operators Cas. 
Co., supra 

Befasal held arbitrary and cspxl- 
oloos 

La—Caln v. Bmployers Cas. Co., 
App., 96 So.2d 627—Holland v. Mar- 
Quette Cas. Co., App., 95 So.2d 878 
—Cummlngs v. Albert, App., 86 So. 
2d, 727—Gloston v. Coal Operators 
Cas. Co., App., 85 So.2d 100—Daigle 
V. Great Am. Indem. Co., App., 70 
So.2d 697—■Wallace v. Aetna Cas. 
& Sur. Co., App., 68 So.2d 686— 
Rlchard v. Traders & General Ins. 
Co., App., 62 So.2d 533. 

Befasal held not arbitraz^ or capris 
dons 

La—Carrington v. Consolidated XJn- 
derwritera 89 So.2d 898, 230 Iia 
939—^Landry v. Tuseller, 88 So.2d 
218, 280 La 271. 

Helms V, Bmployers Mut. Liabil¬ 
ity Ins. Co. of Wls., App., 95 So. 
2d 46—^McMorris v. Home Indem. 
Co., App., 94 So.2d 471—^B*lanagan 
V. Welch, App., 93 So.2d 86—^He- 
bert V. Hartford Acc. & Indem. Co., 
App., 88 So.2d 248—Williams v. 
Southern Advance Bag & Paper Co., 
App., 87 So.2d 166—0’Connor v. 
American Hut. Liability Ins. Co., 
App., 87 So.2d 16—Cummlngs v. Al¬ 
bert, App., 86 So.2d 727—Welch v. 
Newport Industries, Inc., App., 86 
So.2d 704—Tate v. Gullett Gln Co. 
& Liberty Mut Ina Co., App., 86 
So.2d 698—Cahee v. TJ, S. Casualty 
Co., App., 86 So.2d 631—Lyons v. 
Swift & Co., App., 86 So.2d 613— 
Lacy V. Bmployers Mut Liability 
Ins. Co. of Wia, App., 86 So.2d 
605—^Bickham v. Lester J. Dsm- 
ner, Inc., App., 86 So.2d 664—^Hall 
V. Plpe. Line Service Corp., App., 
86 So.2d 706—Olements v. Liberty 
Mut Ina Co., App., 85 So.2d 675 
—Todd V. Sunnyland , Contractlng 
Co., App., 85 So.2d 637-r-Wynn' v. 
Fldelity & Caa Co. of N. T., App., 
86 So.2d 3l5—bhairnijagne v. Hqus- 
ton Flre Cas., Ins. Co., App., 85 
So.2d 106—$rpyh v. W., . Horaee 
Williams Co., App., — 

.,Ted:ell v.^Trayele]js Ina Co., App., 

, $8 Sp*2d;3if{-;^l0h^ v. Maryland 
Cas. Co., App., 81 So.9d 8 6~—Moere 


V. Travelers Ins. Co., App., 79 So; 
2d 507—^Monk v. Coal Operators 
Cas. Co., App., 76 So.2d 82—^Martin 
V. Great Am. Indem. Co., App., 75 
So.2d 416—Chamberlin v. Mary¬ 
land Cas. Co., App., 75 So.2d 866— 
Watson V. Floyd Blea Co., App., 75 
So.2d 861—^Madison v. Hornsby, 
App., 69 So.2d 616—^Reeve v. Clem- 
ent-Braswell Mach. & Fabrlcatin8r 
Works, App., 66 So.2d 387. 

92. La.—Cahee v. IT. S. Casualty Co., 
App., 86 So.2d 681. 

Waiver of statutory time 
In suit under workmen’s compen¬ 
sation'act for total permanent disa¬ 
bility compensation due plaintiff aft¬ 
er defendant compensation lnsurer*8 
discontinuance of compensation pay¬ 
ments for such disability, insurer, 
admitting in Its answer plalntilTs al- 
legation of his amicable demand for 
paym^t of further compensation and 
insurer*s refusal thereof and deny- 
ing any liabiUty for such compensa¬ 
tion, waived statutory requirement 
of sixty days delay before dling suit 
as condltion precedent to recovery 
of statutory penalty of twelve per 
cent of compensation payments six¬ 
ty days overdue^ 

La.—^Daigle v. Great Am. Indem. Co», 
App., 70 So.2d 697. 

93. La.—Dalgle v. Great Am. In¬ 
dem. Co., supra. 

Waiver of penalty 

By acceptlng without .protest car- 
rier*s resumption of compensation 
payments after fillng of his suit, em¬ 
ployee waived right to penalty on 
then overdue payments. 

La.—^Fruge v. Pacific Bmp. Ins. Co., 
App., 71 So.2d 626, afflrmed 76 So. 
2d 719, 226 La. 530. 

Failure to pay undlsputed part of 

Where there was no bona fide dls- 
pute between injured workman and 
compensation carrler as to work- 
xnan*s partlal disability, even though 
workman clalmed total a^^d perma¬ 
nent disability, carrier*s discontinu¬ 
ance of all compensation was arbi¬ 
trary, capricious and without proba- 
ble cause, and subjected carrler to* 
statutory penalties. 

L€l—F ruge v. Pacific Bmp. Ins. Co., 
76 8oM 719, 226 La. 630. 

94i' tia.—Ortego v. Southefn Indus¬ 
tries Oo., App., 88 ,Soi2d 73—^Todd 
'V. Sti$myland Contrkcting 6b., App., 

. 35 So.2d 637. ; 

9j5. La.-^liftok v. Amold, App^ 87 
Bo.2d M. 
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TTT. INCBEASE, DmiNUTION, TEBMINATION, OS SEINSTATEMENT OF OOMFENSATION 


A. AWARDS GENERALLY 


1. AdJTTSTMENT OE TeRMINATION OF COMPENSATION 


§ 849. Iti General 

Provislons for the adjustment, termination, or aua- 
penslon of compensatlon by the tribunal concerned, act- 
ing on applicatiori of a party in interest, may operate to 
create a right in addition to, and not dependent on, the 
right of appeai; and in so far as such provisione operate 
to give a workman a right to receive further compensa- 
tion, the right conferred ia substantiai. Qeneraiiy speak- 
ing, power to review a compensation award or Judgment 
cannot be conferred by agreement, waiver, or conduct. 

The rules governing modification, amendment, 
correction, opening and vacating awards and judg- 
ments in compensation proceedings have already 
been discussed in general terms supra §§ 649-653. 
The discussion herein deals with the modification, 
amendment, opening or vacating awards or judg- 
ments with the view to increasing, diminishing, 
terminating or suspending compensatiom 

The compensation acts commonly contain provi- 
sions, as discussed infra § 850, for the adjustment, 
termination, or suspension of compensation, either 
by the tribunal concerned acting on its own motion 
or on application of a party in interest. Such pro- 
visions presuppose an agreement or award,or, at 
least, a benefit fumished under the compensation 
act by a voluntary act of the employer.^^ They 
may operate to create in a party a right in addition 
to, and not dependent on, the right of appeal.^8 in 
so far as such provisions operate to give a workman 
a right to receive further compensation, the right 
conferred is substantiai,^® of the same digpaity as 
his right to receive compensation in the first in- 
stance,! and one of which he cannot be deprived.^ 


The power to review a compensation award or 
judgment is wholly statutory, as discussed infra 
§ 850, and cannot be conferred by agreement, waiv¬ 
er, or conduct.® However, it has been held that the 
right, if any, to object to the exercise of the power 
of the commission in reopening a case, taking fur¬ 
ther testimony, involving questions of law not previ- 
ously considered, in a hearing de novo, and in mak- 
ing a second award, involves merely questions of 
remedy or procedure and may be waived;^ and 
that an employer is bound by an agreement stopping 
compensation and providing that if future disability 
develops or if the employee is unable to continue at 
his work because of disability due to the accident, 
compensation shall again be paid without its being 
necessary to show a change of condition for the 
worse lessening earning capacity.® 

§ 850. Statutory Regulation 

a. In general 

b. Retrospective or prospective operation 

of statutes 

a. liL (General 

The compensation acts comtnonly contain provisions, 
subject to iimitations, for the adjustment, termination, or 
suspension of compensation, under which the compensa¬ 
tion authorities or a court may review a prior award 
or judgment in a proper case and increase, decrease, 
terminate, or suspend compensation; but sucfi revisory 
power is whoiiy statutory and the exercise of such power 
must be within statutory ternus, iiberaily construed. 

The compensation acts commonly contain provi¬ 
sions, subject to Iimitations, for the adjustment. 


96. CaL—Pacific Indem, Co. v. In¬ 
dustria! Acc. Commission, 198 P. 
2d 117, 85 C.A.2d 490. 

HL—Weymer v. Industria! Commis¬ 
sion, 88 N.E.2d 841, 404 I!!. 271. 

Order deuyin^ compensation as sub¬ 
ject to review see infra § 851 e. 

Right and power to modify or set 
aside agreements and settiements 
see iufia §§ 896-900. 

97. Ca!.-^Pacific Indem. Co. v. Ifi- 
dusttia! Acc. Commission, 193 P.2d 
117, 85 C.A.2d 490. 

Ey.—Lincoln Coa! Co. Watts, 
,}80'S,W.2d i026, 275 K^. 180. 

pJudJcial. reyiew as not,, being con^- 
. t^on ,.pi;^ec^ent to proceedings fer 
, JP^viepy adJusItnaent of awaAJ 


99. N. J.—Koiesnih v. Irvington Var- 
nlsh & Insulator Co., 197 A. 727, 
120 N.J.Law 8. 

CoxLtraotnal 

Right to petltlon for further com¬ 
pensation was a oontractua! right 
which ezlsted because employer had 
eiected to be subject to workmen’s 
compensation act. 

Mich.—^Tamow v. Raliway Exp. 
Agency, 50 N.W.2d 318, 331 Mich. 
558. 

1 . Ariz.—^Hogle v. Arizona Concrete 
Co., 33, P.2d 589, 44 Ariz. 1. 

2 . N.H.—Zeady v. Arms Textile 
Mfg. Co., 76 A.2d 512, 96 N.H. 328. 

Pro-idifion piurpoxting to bar Is void 
Pr 9 ;iris!on of ai^ orl^^lna! Judgment 

m 


on compensation claimanfs petition, 
which purported to bar recovery for 
after-occurrlng increase of disabili¬ 
ty, was void as an attempt to de- 
prive claimant of a substantiai right 
conferred by statuta 
N.J.—^Kolesnik v. Irvlngtou Vamlsh 
& Insulator Co., 197 A. 727, 120 N. 
J.Law 8. 

3. Okl.—City of Tulsa v. State In- 
dustrial Commission, 113 P.2d 987, 
189 OkL 73. 

4. Colo.—^Industrlal Commission of 
Colorado V. State Insurance Com¬ 
pensation Fund, 203 P. 215, 71 Colo. 
106. 

71 C.J. p 1481 note 86. 

6 . Mich.—Kalonsky v. Goeb^J J33!r?rw- 
Jpg, Co.,. 276 ,N.W. 706,. 
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termination, or suspension of compensation,® un¬ 
der which the compensation board or commission, 
or other designated compensation officials,^ or, in 
the case of an award by a court, the court entering 
the original award,® may review a prior award or 
judgment in a proper case and increase, decrease, 
terminate, or suspend compensation. The power of 
the compensation authorities® or courtsi® thus to 
adjust, terminate, or suspend compensation is whol- 
ly statutoiy, and their exercise of such power must 


be within statutory tcrms.ii 

While, as will be seen infra § 854, the grounds on 
which such power may be exercised are not always 
limited to changes in the condition of the workman, 
generally speaking, the purpose of statutes confer- 
ring suda, power is to provide a means of increas- 
ing, decreasing, or terminating compensation in ac- 
cordance with the changed condition of the work¬ 
man as justice requires,or of correcting mistakes 


e. MIcIl—R omanclxuk v. Ford Mo¬ 
tor Co., 288 K.W. 808, 290 Mich. 
673. 

Neb.—Peek v. Ayres Auto Supply, 69 
N.W.2d 564, 167 Neb. 868. 

N.D.—Wallace v. North Dakota 
Workm6n*8 Compensation Bureau, 
284 N.W. 420, 69 N.D. 166. 

Okl.—^Board ot Com^rs of Oklahoma 
County V. State Industrlal Commis¬ 
sion, 85 P.2cl 396, 184 OkL 133. 
State lias to emarge ziglit of 
workman to compensation whether 
dlsablllty developed before or after 
flrst allowance of his claim. 

Or.—Colvin v. State Indus. Acc. Com¬ 
mission, 253 P.2d 910, 197 Or. 401. 
7m Ga.—^Frallsh v. Hoyal Indemnlty 
Co., 186 S.E. 567, 58 CkiApp. 657. 
Kan.—^Brewington v. W. XT. TeL Co., 
183 F.2d 872, 168 Kan. 534. 

!Mass.—Gramollni*s Case, 101 lTJB.2d 
750, 828 Masa 86. 

NJD.—Schmldt V. North Dakota 
Workm6n’s Compensation Bureau, 
13 N.W.2d 610, 78 N.D. 246, opln- 
lon supplemented on other grounds 
23 N.W.2d 26, 74 N.D. 620—Wallace 
V. North Dakota Workmen’8 Com¬ 
pensation Bureau, 284. N.W. 420, 69 
NJD, 165. 

Pa.—Swartz V. Mltchell, 42 Pa.Dist. 

& Co. 120, 28 Erie Co. 120. 

Award by oonxt 

A. statute which In terms author- 
Izes commission to review **any 
award" authorizes commission to re¬ 
view an award made by a court. 
EAn.—Calonder v. P. BL Freeto Const. 

'Cd. 126 P.2d 209, 165 Kan. 497. 
]^5afeTee deslgiLated by board may 
Aave power 

Pa—Swartz v. Mitchell, 42 PaJDist. 
A Co. 120, 23 Brie Co. 120. 

S- Neb.—Peek v. Ayres Auto Sup- 
ply, 59 N.W.2d 664, 167 Neb. 868. 
CnaimaiLt a nonTesideiit 
- 'Judge before whom compensation 
proceedlDgs had been trled had Juris- 
diction of suit by employer and its 
•«Insnrer. for dlscontlnuance of com¬ 
pensation payments on gnound that 
..daln^snt was no longer disabled, al- 
though clalmant was at time a non- 
resldent of stata where district 
iudgs ^appohited a curator &A hoc to 

• Wholesale Orobery 
W 19ha»ore, App., 81 So.24 484. 


9. Conn.—Morisl v. Ansonla Mfg. 

Co., 142 A. 898, 108 Conn. 81. 
N.J.—Cleland v. Verona Badio, 88 A. 

2d 712, 130 N.J.Daw 688. 

N.Y.—^Ryan v. American Bridge Co., 
278 N.Y.S. 612, 243 App.Div. 496, 
affirmed 198 N.B. 876, 268 N.Y. 
602. 

W.Va,—^Blevins v. State Compensa¬ 
tion Commission, 88 S.E12d 408, 
127 W.Va. 481. 

Powers of administrative officere and 
boards generally see supra S 884. 
mtli respeot to power to make a 
retroaotive modlfioatlon of an award, 
powers of compensation commisslon- 
ers are wholly creation of statute and 
inauiry must be as to intent of the 
legislature in the provisions It has 
made as to revision of awards. 
Conn.—^Morisl v. Ansonla Mfg. Co., 
142 A. 893, 108 Conn. 31. 

10 - Ky.—Stewart v. Model Coal Co., 
288 S.W. 696, 216 Ky. 742. 

71 CJ. p 1430 note 76. 

Couxts axe powexless to ald worfc- 
maa seeldiig Inorease after entry of 
Judgment for compensation where 
compensation act makes no provision 
for Increase in case of Increased dis- 
abillty, except through procedure au- 
thorized by statutes or general law. 
N.M—^Hudson v. Herschbach Drill- 
ing Co., 128 P.2d 1044, 46 N.M. 880. 
Otizisdiotioii to xeolastliy only ap¬ 
pellate 

An Injured employee awarded com¬ 
pensation cannot brlng an original 
action in the superior court to re¬ 
quire compensation officials to re- 
classify his injury, slnce Jurisdlction 
of the superior court as to such con- 
troversles is appellate only and not 
original 

W'ash.—^Maddoz v. Izidustrlal Insur¬ 
ance Commission, 204 P. 1067, 119 
. Wash. 21.. 

71 C.J. p 1480 note 76. 

11 - Ga.—^Travelers Ins. Co. ▼. Ha- 
ney, 88 S.E.2d 492, 92 Ga.App. 319. 

Ind.—^Liukich v. West Clinton Coal 
Co., 10 N.F.2d 802, 104 Ind.App. 

73- 

Ky.—Dlncotn Coal Co. v. WTatts, 120 
S.W.2d 102^, 27? Ky. W , , ^ ' 

M|kih.—Szczuoki v. Cc^dlUao - Motor 
Car Co.. 298 N.W. 646, 294 Mich. 
271 — ^Hurst' V. ]^ord Motor CO;, '267 
N.W. 678, 276 Mich. 40'6—Wriight 


V. Mltchell Bros. Ca, 267 N.W. 671, 
275 Mich. 591. 

Pa.—Swartz v. MitcheU, 42 Pa.Dist 
& Co. 120, 28 Brie Co. 120. 

TenzL—^Fidelity & Casualty Co. of 
New York v. Dong, 180 S.W.2d 
. 889, 181 Tenn. 190. 

Wash.—^Anderson v. Department of 
Labor and Industries, 242 P.2d 614, 
40 Wash.2d 210. 

71 C.J. p 1429 note 66, p 1430 note 69. 
Seoond awaxd for pexmanent disabU. 
ity 

(1) Where commission has Juris¬ 
dlction of subject matter to make 
award for temporary disabillty, it 
has power to make a second award 
for permanent disabillty. 

Colo.—^Industria! Commission of Col- 
orado V. State Insurance Compen¬ 
sation Fund, 203 P. 216, 71 Colo. 
106. 

Commissioner could In his discre- 
tlon withhold determlnation of 
whether clalmantA partial disabillty 
was temporary or permanent and, on 
subseauent review of case, find it was 
permanent and award further com¬ 
pensation. 

U.S.—^Luckenbach S. S. Co. v. Nor¬ 
ton, C.e.APa., 106 P.2d 187. 
Paxtial inoapaoity after total liLoa- 
padty 

Where further compensation for 
partial incapacity for work after ex- 
piration of period for which a claim- 
ant has been awarded and paid com¬ 
pensation for presumed total inca¬ 
pacity is expressly authorized, such 
addltlonal compensation may be 
awarded if warranted by the facts. 
Ma—CrabtreeA Case, 121 A. 678, 123 
Ma 564.. 

12 . Kan.—^Brewingtbh ▼. W. XJ. TeL 
Co., 183 P.2d 872, 163 ;gan. 634. 

La—Jefferson v. Laiire N. Truck 
Line, App,^ 181 So. 821, afflr^led 
Jefferson v. Lauri N. TrucJ^ Lines, 
187 So. 44, 192 La 29. " 
Pa-rLeeper v, Logan Iron Steel 
Co.r 198 A. 489, 131 PaSuper. 172. 
Slmnar statement 

. ObJect of statute d^lng with 
adjuatmept 'and modifl^tlon of 
a.waj:^ is to^ deal fdiriy and justly 
with en&ploySfir and 'exh^6yee aliks in 
decreaising br Increahing any previ- 
ous a^tod'''which bbcatisb df subse- 
QLuent change In conditiozi-of em- 
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and inaccuracies ordinarily inherent in, and inci¬ 
dent to, the prognosis involved in entering an 
award.i® The power conferred under such provi- 
sions has been said to be similar to the general pow¬ 
er of a court to open a jucfement during the term at 
which it was rendered,!^ but is to be distinguished 
from the power of a tribunal entering an award to 
rehear the case within a certain period of time and 
on certain grounds 

Statutes conferring such power are to be liberal- 
ly construed to accomplish the purpose of the legis- 


lature in enacting them,i® in accordance with gen¬ 
eral rules of statutory construction.^*^ So construed, 
they will not be applied beyond their scope.^^ De- 
pending on the terms of the statute, the power may 
be exercised by the proper tribunal or ofl&cial acting 
on its or his own motion,^^ or on application of one 
of the parties in interest^O A provision of the act 
that, if no petition for review is filed, the referee’s 
award of compensation shall be the final award of 
the commission does not bar the commission from 
reviewing the award of its own motion.2i 


ployee or facts not prevlously con- 
sldered by commissioner is too 
lar^e or too small and to prevent any , 
employer from contrlbutinjT loss to 
the workmen*s compensation fund, 
and any employee from receivlng 
more from it, than is Juat and eq- 
ultable in particular case. 

■V^.Va.—^Bloaser v. State Compensa- 
^ tion Com*r, 61 S.B.2d 71, 182 W. 
Va» 112. 

la N.J.—J. w. Ferguson Co. v. Sea- 
mfln, 197 A. 246, 119 N.J.Law 676. 

14 S.C.—Corpus Jnrls qnoted in 
Cromer v. Newberry Cotton Mills, 
23 S.B.2d 19, 22, 201 S.C. 349. 

Va—Old Dominion Liand Co. v. Mes- 
slck. 141 S.B. 132, 149 Ya. 330. 

la Mont—Shugg V. Anaconda Cop- 
per Mining Co., 46 P.2d 435, 100 
Mont 159. 

Behearlng and new trial in proceed- 
Ings to secure compensation see 
supra $9 660-668. 

16. W.Va—Blosser v. State Com¬ 
pensation Com'r, 61 S.E.2d 71, 182 
W.Va. 112. 

71 C.J. p 1431 note 89. 

Liberal construction of compensation 
acts generally see supra 9 20 . 
Consmntional and statutory provi- 
sioa for liberal oonstraotioa of aot 
Cal.—Bartlett Hayward Co. t. Indus- 
trial Accident Commission, 266 F. 
196, 203 C. 522. 

71 ajr. p 1431 note 91. 

So ead of provldJng adequato oonu 
pensation 

Statute authorizing commission 
within a speclfied period to review 
any award on specifled grounds and 
on a sufflttient showing, subiect to 
limitations, to make an award end- 
ing, ^minishing, maintaining, or in- 
cre^ing compensation previously 
awarded, is a remedial act for pur¬ 
pose of' providing adequate compen^ j 
satjlon fp^ those injured and npust be 
Oonstrued to that end. 
^Cofe-^-^oriison v. Clayton Coal Co., 
lW'P.2d 1011, 116 Colo, 601. 

17. Mont—Meznarich v. Republic 
68 RM- 8 », 101 Mont ^ 8 . 
V, VeJeta Coal Co., Comt 
Ph, 89 Plttsb.IiegJ».^ 666 , irerOr^ 


on other grounds 28 A.2d 81, 149 
Pa.Sup 6 r. 388. 

OniissioiL of ttme limitatloiL 
EfEect of statute which omitted 
time limltation provision relating to 
any further award of compensation 
in compensation cases arising be- 
cause of injuries occurring prior to 
certain date, was to repeal that pro¬ 
vision. 

W.Va.—^Taylor v. State Compensation 
Com*r, 86 S.B.2d 114, 140 W.Va. 
672. 

18. Ind.—DenasofC v. Foundation 
Co., 155 N.E. 621, 86 Ind.App. 272. 
La.—JefCerson v. Laure N. Truck 
Line, App., 181 So. 821, afflrmed 
Jefterson v. Lauri N. Truck Lines, 
187 So. 44, 192 La. 29. 

PiUng oiriginAl olaim 

( 1 ) Statute vesting in commission 
authority to review award of com¬ 
mission within prescribed time from 
date of last payment of compensa¬ 
tion, pursuant to award, has no re- 
lation to flling of originaJ clalm for 
compensation or time within which 
such claims are to be filed and re¬ 
latos exclusively to time within 
which employee may file petition for 
review of award theretofore made. 
N.C.—Biddix V. Rex Mills, Inc., 76 S. 

B.2d 777, 237 N.C. 660. 

(2) A provision that jurisdiction 
of board shall be continuing, and 
that from time to time it may, on its 
own motion or on application of ei- 
ther party, because of change of con- 
dition, make such modiflcation or 
change in the award as it may deem 
Just within the compass of the act, 
has no application where an em¬ 
ployee makes an original application 
for compeusation for permanent im- 
pairment, after having entered an 
agreement, approved by board, for 
compensation fpr temporary total 
disability, Sinde there was no change 
of condltion involved. 

Ind.—DenasofE v. Foundation Co., 
166 N.E. 621, 86 Ind.App. 272. 

71 C.J. p 1481 note 93. 

181 . NJD.—Waliace v. Morth Dakota 
WoTkmeB’s Compensation Burfiau; 
284 N.W* -420, 169 N.D. 166. ^ 

Okl.—^Dunning - James - Patterson vi 
Richert, 164 P.2d 626> l96}Ok3; ^7 

U139 


—^Dennehy Const Co. v. Sadd, 187 
P.2d 636, 192 Okl. 463. 

71 C.J. p 1480 note 70. 

20. Mont.—Shugg v. Anaconda Cop- 
per Mining Co., 46 P.2d 435, 100 
Mont. 159. 

N.D.—WaJllace v. North Dakota 
Workmen's Compensation Bureau, 
284 N.W. 420, 69 N.D. 166. 

Okl.—Dunning - James - Patterson v. 
Rickert, 164 P.2d 620, 196 Okl. 237 
—^Dennehy Const. Co. v. Eidd, 137 
P.2d 536, 192 Okl. 463. 

Pa.—Swartz v. Mitchell, 42 Pa.Dl 8 t. 

& Co. 120, 23 Erie Co. 120. 

71 aj. p 1430 note 70. 

Persons entitled to apply and par¬ 
ties to application see infra 9 868 . 
CLalxn BOt objeotloiiable as apUtting 
oanse of aotion 

Where claimant was awarded com¬ 
pensation for injuries suffered in ac¬ 
cident arising out of, and in course 
of, employment, subsequent applica- 
tion to review payments was not 
open to objection that claimant had 
split cause of action, since under 
workmen’s compensation aot claim¬ 
ant had no cause of action against 
employer in sense of common law 
or any amendment thereto, to split. 
Mich.—Hebert v. Ford Motor Co., 
281 N.W. 374, 286 Mich. 607. 
‘WhaD, jnxisdiotioiial faots acre re- 
oited in petition, commission has 
right to reopen case, and if juris- 
dictional facts are established at 
hearing commission has jurisdiction 
to alter or amend award. 

Aris.—^Nevltt v. Industrial Conunls- 
sion, 217 P.2d 1039, 70 Aris. 172. 
Provision that where an employer 
app^es for modification of award, 
and such application discLos es cause 
for further adjustment, commission¬ 
er shall noake such modifications, is 
sufficient authority for further con- 
slderation by commissioner aftsr 
olaimanfs death of claim for com¬ 
pensation for silicosis in second 
stage. 

W.Va,—Whlted v. State Compensa¬ 
tion Com^r, 49 S.E.2d 888 , ;31 W. 
Ta. 64^. . ' 

21, Colo.—Employers^ Mixt 
2 iidustria 6 

m- 8 » ; 
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Confinuing jurisdiction. Under many compensa- 
tion acts, either by express tenns or constniction, 
the tribunal or of&cial making an award has con- 
tinuing jurisdiction over it,22 subject to statutory 
limitations and exceptions,28 at least, as long as 
the disability continues,and may, in a proper 
case, modify or change it^B as changing conditions 
warrant^® Such statutory power continues irre- 
spective of the reservation of jurisdiction in an 
^ward,27 and the compensation authorities are 
without power to divest themselves of this continu- 
ing jurisdiction to modify an award in a proper 
•case, except as authorized by statute.^® The exer- 
cise of such statutory power, in the absence of an 
express restriction, is not conditional on pa 3 unent by 
the employer of compensation in accordance with 
the original award.^s In conferring a continuing 


jurisdiction on the board, the statute does not pur- 
port to give it any authority to undo what has been 
finally determined;*® it merely authorizes a re- 
view of the award in accordance with facts later 
foimd to exist;2i it does not authorize the board on 
the death of a dependent to abate a balance due un¬ 
der the award, if any, and revert it to the state in- 
surance fund.®^ Although the compensation act 
does not specifically confer on the commission a con¬ 
tinuing power over its awards, such power may be 
implied from a provision that the commission shall 
not be bound, except as indicated, by formal rules 
of procedure but shall proceed in such manner as in 
its judgment is best to ascertain the substantial 
rights of the parties and to carry out the spirit 
of the act.®* Where the full extent of claimanfs 
injuries cannot be ascertained, the commission not 


Ariz.—Nevitt v. Induatrial Com¬ 
mission, 217 P.2d 1089, 70 Ariz. 
172. 

.Mont.—^Lunardello v. Republic Coal 
Co., 68 P.2d 87, 101 Mont 94— 
Meznaricli v. Republic Coal Co., 53 
•P.2d 82, 101 Mont 78. 

N.J.—^Bllyou V, George M. Brewster 
& Son, Inc., 98 A.2d 426, 28 N.J. 
Super. 476. 

-N.M.—OorpTUi Jtiris olted Ia Norvell 
V. Bamsdall Oil Co., 70 P.2d 160, 
161, 41 N.M. 421. 

‘N.D.—Scbmidt V. North Dakota 
WoTlanen*8 Compensation Bureau, 
18 N,W.2d 610, 78 N.D. 246, opinlon 
supplemented on other grounds 23 
N.W.2d 26, 74 N.D. 620—Berg- 

strand v. North Dahota Worh- 
men’s Compensation Bureau, 287 
N.W. 681, 69 N.D. 447. 

Minn.—^Tuoml v. General LiOgging 
Co., 266 N.W. 837, 196 Minn. 617. 
OhL—Commeroe Mining & Royalty 
Co. V. Pields, 99 P.2d 124, 186 Okl. 
640—^Ross Oil Co. v. Crouse, 96 P. 
2d 1080, 186 Okl. 169—Pauly Jail 
Bldg. Co. V. Akln, 86 P.2d 796, 184 
Okl. 249—^Marland Oil Co. v. Sana, 
51 P.2d 761, 176 Okl. 181. 

Utah.—Johnson v. Industrlal Com¬ 
mission of Utah, 78 P.2d 1808, 98 
Utah 498. 

W.Va.—^Blevlns v. State Compensa¬ 
tion Com*r, 88 S.B.2d 408, 127 W. 
Va. 481. 

71 C.J. p 1430 note 78. 

Where board asmmed Juzlsdlotlost 
by aUowlng physiolan’» olalm for 
'medlcal Services furnished employee, 
i and disability later developed board's 
.Jurisdiction on claim continued. 
Mont.—Gugler v. Industrlal Acc. 
Fund, 157 P.2d 89, 117 Mont 88. 

:23l ‘"idinn.—Tuomi v. General Log- 
ging Co., 266 N.W. 887, 196 Minn. 

.oV 6174 

-.lKe.-r-D«wey v. Union Bl^ctrlc l^ight 
Power Co., App., 83i S.W-?d 208. 


Mont—^Meznarlch v. Republic Coal 
Co., 63 P.2d 82, 101 Mont 78. 

Neb.—^Peek v. Ayres Auto Supply, 
69 N.W.2d 564, 157 Neb. 863. 
W.Va—^Blevins v. State Compensa¬ 
tion Com’r, 38 S.B.2d 408, 127 W. 
Va 481. 

24. Neb.—Peek v. Ayres Auto Sup¬ 
ply, 59 N.W.2d 664, 167 Neb. 868. 

25. Mont—^Lunardello v. Republic 
Coal Co., 58 P.2d 87, 101 Mont 94. 

Okl.—Marland OU Co. v. Sans, 61 P. 

2d 751, 175 OkL 181. 

Utah.—Johnson v. Industrlal Com¬ 
mission of Utah, 73 P.2d 1308, 93 
Utah 493. 

71 C.J. p 1430 note 78. 

After au award for tempoxary dis¬ 
ability, commission may, under its 
continuing Jurisdiction, enter an 
award for permanent disability 
without showing a change of condl- 
tlon. 

OkL—^BehUng v. Fox Rlg & Lum- 
ber Co., 106 P.2d 682, 187 Okl. 682 
—Commerce Mining & Royalty Co. 
V. Fields, 99 P.2d 124, 186 Okl. 540 
—^Pauly Jail Bldg. Co. v. Akln, 86 
P.2d 796, 184 OkL 249. 

26. N.J.—^Bilyou V. George M. Brew¬ 
ster & Son, Ina, 93 A.2d 425, 28 
NJ.Super. 476. 

N.D.—Schmidt v. North Dakota 
Workmen*s Compensation Bureau, 
13 N.W.2d 610, 73 N.D. 246, opln- 
ton supplemented on other grounds 
23 N.W.2d 26, 74 N.D. 620—Berg- 
strand v. North Dakota Work- 
men's Compensation Bureau, 287 
N.W. 631, 69 N.D. 447. 

Ohio.—State ex rei. Randall v. In¬ 
dustrlal Commission of Ohio, App., 
47 N.B.2d 246—State ex rei. White 
V. Industrlal Commission of Ohio, 
App., 40 N.B.2d 453. 

Okl.—O. C. Whitaker, Inc., v. Dll- 
lingham, 134 P.2d 688, 192 Okl. 
. 160. 

n C.J. p 1480 note 78. 
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27. Cal.—Arbogast v. Richardson, 6 
P.2d 98, 119 C.A. 816. 

Ind.—Swift & Co. V. Neal, 18 N.B.2d 
491, 106 Ind.App. 189. 

28. N.J.—^Kolesnik v. Irvlngton 
Vamish & Insulator Co., 197 A 
727, 120 N.J.Law 8. 

Okl.—Sparkman v. Cosden Pipe Line 
Co., 77 P.2d 21, 182 OkL 184— 
Independent Oil & G^s Co. v. 
Clark, 62 P.2d 789, 176 Okl. 267— 
Gardner Pet Co. v. Poe, 26 P.2d 
743, 166 Okl. 169. 

Eutry of award agaiast oue eanploy- 
er only 

Where claim had been filed against 
two employers and commission ac- 
Qulred Jurisdiction of both, Jurisdic¬ 
tion to make an award for perma¬ 
nent disability against both employ¬ 
ers was not dlvested by fact that 
prior award for temporary disability 
and disflgurement had been entered 
against one employer only. 

Okl.—^Ross Oil Co. v. Crouse, 96 P.2d 
1030, 186 OkL 169. 

29. Ind.—Gvozdlc v. Inland Steel 
Co., 154 N.E. 804, 86 IndApp. 122. 

30. N.D.—^Hanson v. North Dakota 
Workmen’s Compensation Bureau, 
248 N.W. 680, 63 N.D. 479. 

Okl.—^Payne Drllllng Co. v. Shoe- 
make, 97 P.2d 881, 186 OkL 845. 
Conclusiveness of original award or 
Judgment generally see Infra S 
863. 

31. N.D.^—^Hanson v. North Dakota 
Workmen’s Compensation Bureau, 
248 N.W. 680, 63 N.D. 479. 

ka. Ohio.—State v. Industrlal Com¬ 
mission, 111 N.B. 299, 92 Ohio St. 
434, L.R.A.1916D 944, Ann.Cas. 

1917D 1162. 

Ariz.—Zagar v. Industrlal Com- 
. \ mission, 14 P.2d 472, 40 Ariz. 479. 
71 aj. p 1431 note 84. 
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only has the right, but it is its legal duty, to retain 
jurisdiction of the case for further action.®* 

b. Sestiospective or Fiospective Opeiatioa of 
Statntes 

Whether or not a statute deallng with the revtsion 
of awards operates retrospectlvely or prospectively only Is 
ordinarlly to be determined In accordance with general 
rules of statutory construction and constitutional prin¬ 
cipies. 

Whether or not a statute dealing with the revi- 
sion of awards operates retrospectively or prospec¬ 
tively only is ordinarily to be determined in accord¬ 
ance with general rules of statutory construction®® 
and constitutional principies.®® Thus, such statute 
is ordinarily to be coustrued as having a prospective 
operation only unless its terms show clearly a legis- 
lative intention that its terms should operate retro- 


spectively®*^ or it relates merely to remedies or pro- 
cedure.®® So, a statute not in terms retroactive, 
providing that a finding that incapacity had ceased 
should not be considered final and that after such* 
finding further hearings might be had and further 
compensation awarded will be construed as having 
prospective operation only.®® A provision limiting 
the period within which an award or agreement as 
to compensation may be modified will not be con¬ 
strued to apply retroactively to prior awards or- 
agreements unless such intention on the part of the 
legislature is clearly expressed.^® However, a pro¬ 
vision limiting the power to review an award by 
limiting the period for modification, if expressly 
applicable to an existing right, not depriving the 
employee of it but merely regulating the time for* 
its assertion,4l or to a claim filed before adoption,^® 

* is valid and enforceable. 


34 . Colo.—Employers* Mut. Ins. Co. 
V. Industrial Commlssion of Col- 
orado, 176 P. 814, 66 Colo. 288. 

85 , MlclL—^Tamow v. Ballway Bxp. 
Agency, 60 N‘.W.2d 318, 831 Mlch. 
558. 

W.Va.—^Taylor v. State Compensa¬ 
tion Com*r, 86 S.£].2d 114, 140 W. 
Va. 672. 

Retroactlve operation of statutes 
generally see Statutes §S 412-440. 

36. Constitutlonallty of retrospec- 
tlve laws generally see Constitu¬ 
tional Law 59 415-419. 

Authorlslng reopeoinff of oases finaO- 
Ij determliLed 

Where declslon of board that em- 
ployee*s right to compensation was 
final under existing law, a subse- 
Quently enacted statute providing 
that decision terminating right to 
compensation should not be consid¬ 
ered final and that a further hear- 
ing might be had and a further 
award made, in so far aa applicable 
retroactively, was unconstitutional 
as depriving Insurer of property 
rights. 

Masa—^Ziccardi^s Case, 192 N.E. 29, 
287 Mass. 688, certiorari denled 
Zlccardi v. Travelers Ins. Co., 66 
S.Ct 616, 294 U.S. 716, 79 L..Bd. 
1249, rehearing denled 65 S.Ct. 660, 
294 U.S. 788, 79 L..Ed. 1262. 

37* D.C.—New Amsterdam Casualty 
Co. V. Cardillo, 108 F.2d 492, 71 
App.D.C. 172. 

Idaho.—^Kelley v. Prouty, 80 P.2d 
762, 54 Idaho 225. 

W.Va.—Taylor v. State Compensa¬ 
tion Com’r, 86 S.E.2a 114, 140 W. 
Ya. 572. 

^o prooeed for forthsr oom.. 
penmtioiL is controUed ‘solely by pro- 
visl^^'^ lui^?ln etfbct when acddent 
h^P6n4d;' and'statute enacted aft¬ 
er' acbident iaxid ninitiiig period for 
which further compensation xsbuid be 


awarded, the purpose being to llmlt 
amount of recovery In certain cases, 
would not be applied. 

Mlch.—Tamow v. Rallway Bxp. 
Agency, 60 N.W.2d 818, 331 Mlch. 
668 . 

Statute euaoted after olaim reopaiisd 
luappUoable 

Where case was reopened March 
^9, 1946. after a lump sum settle- 
ment had been approved by board 
and case had been closed in 1941, 
statute relatlng to nonschedule ad- 
justment had no appllcatlon in view 
of fact it was not enacted until aft¬ 
er date of reopenlng and in view of 
reclassification of disabllity. 

N.T.—Wllliamson v. J. W. Cowper 
Co., 86 N.T,S.2d 715. 274 App.Div. 
1078. 

38. 111,—Superior Coal Co. v. Indus¬ 
trial Commlssion, 161 N.E. 890, 821 
111. 240. 

N.J.—J. W. Perguson Co. v. Seaman, 
197 A. 246, 119 N.J.Law 575. 

Sztendtng time for modilloatioii or 
review 

(1) An amendment ^tendlng pe¬ 
riod allowed for modification of an 
award and permitting modification 
within one year of last payment of 
compensation applies only to remedy 
and nelther creates new rights nor 
destroys old and is applicable to 
clalms pending At time it became 
effective. 

D.C.—^New Amsterdam Casualty Co. 
V. Cardillo, 108 F.2d 492. 71 App. 
D.C. 172. 

(2) So, an amendment of ppmpen- 
sation act extending time for review 
of a formal award on the ground of 
increased incapacity or dlminished 
disabllity has been viewed as essen?: 
tiaily prooedural in character nnd 
applicable to awards made after .i^s 
enactmentf although based on, accl- 
dents ocidurfing priof thereto,^ >Ilnc^ 
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amendment was Intended to effectu- 
ate basic statutory policy of com¬ 
pensation. not beyond prescrlbed> 
maximum, for entlre disabllity ensu- 
Ing from compensable accldental In- 
jury by extending time for presenta- 
tlon of petltlon increase or decrease* 
in case of formal awards, to corre- 
spond substantially with kindredt^ 
provisions relatlng to informal* 
awards, and dld not authorlze en- 
forcement of a new cause of action, 
but merely a new proceeding based' 
on a new factual situation. 

N.J.—J. W. Perguson Co, v. Seaman, 
197 A. 246, 119 N.J.Law 676. 

39. Mass.—Ziccardlh Case, 192 N.E. 
29, 287 Mass. 688, certiorari denled' 
Zlccardi V. Travelers Ins. Co., 6&- 
S.Ct 616, 294 tJ.S. 716, 79 L.Ed. 
1249, rehearing denled 56 S.Ct 650. 
294 U.S. 788, 79 L.Ed. 1262. 

40« Idaho.—Kelley v. Prouty, 30 P.. 

2d 769, 54 Idaho 225. 

Time for appllcatlon and llmitations- 
generally see infra 5 866. 

WlieTe oihaiige in oonditlou oo-- 
oorred before effective date of stat¬ 
ute limiting time to reopen compen¬ 
sation proceeding on appllcatlon bas¬ 
ed on change in workman’s condi- 
tion, commlssion was not divested of' 
Jurisdiction to reopen notwithstand- 
Ing appllcatlon was filed after. ef¬ 
fective date of statute limiting tlme^ 
to reopen. 

OkL-^-^lahoma Portland Cernent 
Co. V. Smith, 78 P.2d 446, 181 Okl. 
813—^Magnolia Petroleum Co. v. 
Watkins, 67 P.2d 622, 177 OkL 80., 

41. Md.—^Ireland v. Shlpley, 166. A. 
593, 166 Md. 90. 

71 C.J. p 1431.fiOte 97. ' ' 

. ’ ' ' . 

4flL Ohlo.-i-State v. industrial 
'■iBlSlrion of Ohto, 

. OUo Si »41. • ■ A V, , 
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§ 851, Awards, Orders, or Findings Which 
May Be Altered or Set Aside 

a. In general 

b. Finality 

c. Period of compensation 

d. Permanent disability 

e. Order denying compensation 

f. Order terminating or suspending com¬ 

pensation 

g. Previously reviewed or modified 

award 

h. Judgments 

i. Award to dependents 

j. Lump sum 

a. In (General 

Generally speaking, any award or order relating to an 
award, within the deafgnated limitatlons, If any, may 
be modified, but under eome atatutes It haa been held 
that the award muat be one made after fiearing by the 
compenaation officlaia on conteated Isauea» 

Generally speaking, any award or order relating 
to an award, within the designated limitations, if 
any, may be modified the statutory power to re- 
scind or alter awards, orders, or finings has been 


101 C.J.S. 

held to extend to, among other awards, orders, or 
findings, awards made by referees and aflSrmed by 
the board;^^ awards made by the board itself;45 
an additional award made for the employer*s vio- 
lation of specific safety requirements an order 
den 3 dng increased compensation because of mis- 
conduct of the employer;^'^ and a finding that ap¬ 
plicant has suffered no loss of time for which com¬ 
pensation is payable or any specific loss of use of a 
‘member>8 Under some statutes it has been held 
that the provisions for review of awards extend to 
formal agreements, original or supplemental, for 
the payment of compensation, approved by the com¬ 
pensation authorities^® However, under other stat¬ 
utes it has been held that an award subject to re¬ 
view must be one made after hearing by the com¬ 
pensation offidals on contested issues,®® and that 
the provisions for review are inapplicable to an 
award based on a voluntary agreement entered into 
by the parties and approved by the compensation 
officials on mere inspection thereof.^i So, it has 
been held that a determination which is in essence 
a mere agreement of compromise approved by the 
compensation authorities without a decision on the 
merits is not a ‘‘formal award” within the meaning 


43. U.S.—Bothschlld & Co. v. 

Marshall, D.0.Wa8h.. 56 F.2d 415. 
La,—Harris v, Southern Carbon Co., 
ISl So. 469. 189 La. 992, conformed 
to, App., 182 So. 370. 

71 C.X p 1431 note 2. 

What oonjrtltittes award 

(1) An “award," within etatute au- 
thorizlngr review hae been held to 
mean a decision, determination, or 
judgment for money, hoepitallzation, 
crutches, or other compensation Ui 
favor of employee, provided for in 
worldnen^s compensation act. 

Okl.—^Murch Bros. Const Co, v. 
GUPP, 67 P.2d 852, 177 Okl. 102— 
Qlentine v. Calloway, 295 P. 608, 
Om 18'7,^ 

'(2) So, an award fdir medical ex¬ 
ponet'has been held to^be an award 
within the purview of intuta 
Oki.—Murch Bros. Const. Co. v. 
’<^pp, 67 P.2d 862, 177 OkL 102. 

r <3) ^However, it has also been held 
that an award for payment of neces- 
sary medloal care is not an “award 
of-compensation" within meaning of 
a .statute authorlzing review of 
awardSiOf compensatlom 
Or.«-Xrindeman v*. State Indus. Aoa 
Commission, 182 P.2d 782, 183 Or. 

W.-' ■ 

Award for total temponu^r dlaahl^ 
ity is open for a later showing that 
t<^ teinporary disability has. ended^ 

V. ^ Anwfoah Woolw 

C^, 84 A.2d 126, 117 Yt 28. . ; 


2>l8abmt7 ezteiidliig into fataxa 

(1) XTnder some statutes a review 
of a compensation award may be 
had when and only when award de¬ 
termines that disability continues 
into future. 

Kan.—Meredith v. Shawver Graham, 
Inc., 233 P.2d 750, 171 Kan. 618— 
Calonder v. P. ^ Freeto Const. 
Co., 126 P.2d 209, 166 Kan. 497. 

(2) XTnder such statutes a review 
may not be had when an award de¬ 
termines that aU disability has end- 
ed prior 'to award. 

Kan,—^Meredlth v, Shawver Graham, 
InA, supra. 

44. Pa.—^Leeper v. Logan Iron & 
-Steel Co., 198 Ai 4^9,- 181 Pa.Super. 
172. 

iTo award untll aotioa by board 
Where referee rendered decision 
for compen^tion clalmant, employer 
appealed to compensation board, and 
employee obtained em]c>lo 3 ^ent at 
wages. in excess of thbse received 
prior io accident, employei^s remedy 
was not a petition for termlnation of 
award for change of circumstances, 
slnce there was no award untU board 
took flhal action; referee beihg 
inorely agent 

Pa;—^Ma^ccaro v. Jermyn-Green 
Coal Co., 36 A.2d 828, 164 Pa:Su-' 
'peir. 818^ ^ ^ ' 

ifcBir Pa.THLieeper v. liOgan ^Iron 
j Steei-Co., 198 A 
; per. 172. 1 - i v 

jfcft. Oh^Ow-rState v*. <^o Stove Co., 
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98. IT.B.2d 291, 164 OUo St 27—; 
State V. Industrial Commission, 168 
N.B. 641, 121 Ohio St 312. 
Increased compensation for injuries 
involving misconduct of employer 
see supra S9 882-^35. 

47. Cal.—'Western Plpe & Steel Co. 
V. Industrial Accident Commission 
of Callfomia, 14 P.2d 636. 126 CA 
226. 

48. ni.—Donk Bros. Coal & Coke Co. 
V. Industrial Commission, 166 N.1L 
844, 325 IlL 193. 

Order denying compensation see in¬ 
fra subdlvislon c of this sectlon. 

49. Pa.—^Leeper v. Logan Iron & 
Steel Co., 198 A 489, 131 Pa.Super. 
172. 

BO. Mo.—^La Tour v. Green Foundry 
Co., 98 S.W.2d 297, 230 MoApp. 
1068—rDewey v, Union Electric 
Light & Power Co., App., 83 S.W. 
2d 203—MiHer v. .Wllliam C John¬ 
son & Sons Machinery Co., App., 
83 S.W.2d 144—^Bumham v. Key- 
stone Service Ca, App., 77 S.W.3d 
848. 

61. -Mo.—La Toup v., Green Foundry 
Co., 93 S.W.2d 2^7, 230 Mo.App. 
1063—^Bewey y. Union Electric 
^ight A Power Co^ App., 83 S.W. 

’ 2d 203—Miller v. WUliam d John- 
^^^^^^]^achinery Cp.,. App.» 

Awgrd ^ yoiqii^cy 

Pruce V. ^.I^^s^uri-Kansas-Te:^-.^ 

as B. dw.2d.42?. 229 Mq., 

' App, 124: 
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of a statutory provision authorizing the review of 
a formal award.52 

Award satisfied by payment. Under some stat- 
utes payment in full of an award does not bar re¬ 
view thereof.53 However, under a statute author- 
izing the review of ‘'any payment to be made,” an 
award which has been satisfied by payment cannot 
thereafter be reviewed.S^ 

b. Finality 

A flnal award or Judgment inay be reviewed and the 
compensatlon officials may review an award, although It 
has been afflrmed or passed on by the courts, or an aetion 
is pending to enforce the award, but they may not review 
an award while an appeal Is pending. 

Statutory provisions authorizing the adjustment 
or termination of compensation previously awarded 
presuppose a final award or judgment establishing 
a compensable injury,®® and thereunder an award, 
order, finding, or judgment is subject to modification 
or rescission, subject to statutory limitations, al¬ 
though the employee or other party to the proceed- 
ing has, by lapse of time or otherwise, lost the right 


to appeal from the original determination, or the 
absolute right to a rehearing, and it has become 
final.5® However, such provisions are inapplicable 
where there has been no final award or judgment®^ 
Thus, where the commission makes an order which 
is interlocutory in its nature and not final, it retains 
full power to proceed to a hearing, investigation, 
and determination of a claim for an alleged disa- 
bility without regard to limitations on the power of 
review commonly contained in such provisions, such 
as a requirement that a change of condition be 
shown.®® 

The power of review conferred by such provisions 
may be exercised by a board or commission, al¬ 
though the award has been afl&rmed or passed on 
by the courts,59 or an aetion is pending in the 
courts to enforce the award.®® The compensation 
authorities may not, however, review an award 
while an appeal therefrom is pending,and under a 
statute in effect so providing they may not review 
an award after a writ of certiorari has been issued 
by the supreme court.®^ 


62. N.J.—Streng*s Plece Dye Works 
V. Galasso, 191 A. 874, 118 N.J.Law 
267. 

63. Colo.—^Bmployers Mut. Ins. Co. 
V. Jacoe, 81 P.2d 389, 102 Colo. 
615—^Employers’ Mutu^ Ins. Co. 
V. Indizstiial Commission of Ool- 
orado, 265 P. 99, 83 Colo. 315— 
Employers’ Mut Ins. Co. v. Indus- 
trlal Commission of Colorado, 242 
P. 988, 78 Colo. 601. 

64i S.D.—Chlttenden v. Jarvis, 297 
N.W. 787, 68 S.D. 6, 

Beduirement that application be 
made before flnal payment see In¬ 
fra § 856. 


66. Awwd for after-oooanliigr lac», 
padty 

Valid exerclse of authority to 
award. compensation for an after-oc- 
ourrinsr Incapacity under statute per- 
mlttlng review presupposes a flnal 
judgment establishing a compensar 
We InJury. 

K.J.—Strengr*s Fiece Dye Works v. 
Galasso, 191 A. 874, 118 N.J.Law 
267. 

66- U.S.—American Mut. Itiability 
Ins. Co. of Boston,V. Lowe, C.C.A. 
N.J., 85 F.2d 626. 

Bf.Jrr«^seliinan v» Josepl^. Fi^h & 
Co*, 198 A 398, 16 N.J.Mlsc. 166— 
'K®oleon'V.,Jersey City Coal & Ice 
.88(H 14 IN",J-Miso. 64. 
S.a—Corpus Juris duoted ia Cro- 


fmt^afV-.^ewberry, Cotton Mills,. 28 
S.lL2d 19, 22, 201 S.C. 849. ^ 
04*^,1432 note 8. 

^atportip t<> be 
]pr4clu,de board frpm 
-prifi®. ft sti^j pi^yisijEm ol 
<«?deap4s of nb^ifoi^ bSd ^idt^ing 
101 C.J.S.—18 


in contraventlon of statute vestlng 

board with continuing jurisdlction. 

Mont.—Meznarich v. Republlc Coal 
Co., 63 P.2d 82, 101 Mont 78. 

Okl.—Independent Oil & Gas Co. v. 
Clark, 52 P.2d 789, 176 Okl. 267. 

57. N.J.—Corasio v, Imhoff Berg 
Silk Dyelng Co., 195 A 620, 16 N. 
XMisc. 18. 

58. Okl.—National Zinc Co. v. Vand- 
grifft 94 P. 2 d 919, 186 Okl. 647— 
Board of County Commlssioners of 
Oklahoma County v. State Indus- 
trlal Commission, 61 P.2d 780, 177 
OkL 645. 

Case 818 remainlng open for flnal ad- 
judlcation where determination by 
compensation officials Is not flneU 
see infra 9 853. 


Workmen*s Compensation Bureau, 
287 N.W. 631, 69 N.D. 447. 

71 C.J. p 1432 note 9. 

Chrounds passed on. by oourfe may 
not however, be reviewed. 

Ky.—Lincoln Coal Co. v. Watts, 120 
S.W.2d 1026, 276 Ky. 130. 

60. Aotion IndependeiLt of mattem 
lavolved 

An employer could flle motlon to 
reopen award on ground of em- 
ployee's changed condition, notwlth- 
standing pendency of employee*s 
court aetion to enforce award, as 
such aetion was entlrely Independ¬ 
ent of matters involved in compensa^ 
tion claim. 

Ky.—Oldham v. Offleers* Club of 
Fort Knox, 244 S.W.2d 478. 


Award not flnal 

Award, evidenced by a determina¬ 
tion and rule for Judgment followlng 
reduest of parties that award be 
made on basis that employee was 
twenty per cent totally and perma- 
nently disabled, was not a 'ffinal 
Judgment*’ and employee could re- 
cover further compensation merely 
on pTQof that quantum of disabUity 
was greater than twenty per cent of 
total withoqt showlng that his con¬ 
dition bad become worse sinoe orlji- 
nal hearing. 

N.J.^-^orasj^o y. ImboJf Berg l^ilk 
Dyejipg, Co., 196 A. 620, 3^6 NJT. 
Misp. 18, 1 . 

59- ^Jolo.^—Coursey v. 

.Qo^oz^iSfdom ^.67 P. ,|I02, Oo^^. 

NIK-—'"Dcilkbtai 


61. VntU dlspoBltlon of appeal 
ohange of condition oaanot bo 
shown 


Where claimaiit appealed from 
order awarding hlm permanent par- 
tial disability, there could be no 
sbowing of a change in his condition 
until disposition of his appeal, but 
on final determination of duestion' of 
his condition, on tlmely and prbper 
application award could be modified. 
Wash.—^Reid v. Department of Labor 
and Industries, $6 P.2d 493, 1 
Wash.2d 430. 


68. Where no ina,t of eertdpxsj^ilUd 
Uurned to review award,, an^j^k^^card 
had not been reduoed ^o 
coo^en^tlon <^ci^s re^jj^(^ 
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c. Feriod of Gompensatioii 

Under some statutes an award for less than a certain 
perlod of compensatlon Is not subject to modlficatlon, but, 
apart from such statutes, an order for the payment of 
compensatlon at a certain rate per week for total dls- 
ability untii further order has been heid to permit a peti- 
tion to stop or aiter payments. 

Under certain provisions for the readjustment of 
awards, including a provision that no readjustment 
may be made if the award is for less than a certain 
period, the tribunal, otherwise authorized to make 
such readjustment, has no power to modify an 
award for compensation for less than such period.®® 
The tribunal has the power to modify an award for 
more than such period,®^ although part of the period 
had elapsed when the award was made.®® 

An order for the payment of compensation at a 
certain rate per week for total disability untii fur¬ 
ther order, but not to exceed a certain sum, has been 
held to permit a petition to stop or alter payments if 
such be required.®® 

d. Permanent Disability 

Awards for permanent partiai or total disability have 
been held subject to modiflcatlon, but under some statutes 


the provisions for review do not apply to an award of 
compensation for specific scheduled injuries. 

Where, under a provision relative to review, a tri¬ 
bunal is authorized to modify an award on the 
ground of change of condition or increase or de- 
crease of disability, subject to statutory limitations, 
it may in a proper case modify an award for perma¬ 
nent partial®7 or total®® disability. Under some 
statutes the provisions for review do not apply to an 
award of compensation for specific scheduled in¬ 
juries,®® and after an award for a specific loss of a 
member there can be no additional award for disa¬ 
bility solely resulting from, or related to, the perma¬ 
nent injury.*^® 

e. Order Denying Compensation 

Where statutory authority therefor exists, an order 
denying compensation may be altered or set aside, but 
some statutory provisions for review have been con- 
Btrued as not authorlzing the review of an order deny- 
infl compensation. 

Where statutory authority therefor exists, an or¬ 
der denying compensation may be altered or set 
aside.*^! Whether or not such authority exists is 
to be determined in accordance with general rules 
of statutory construction,^® and some statutory pro- 


63. La.—Lacy v. Bmployers Mut 
Llabillty Ins. Co. of Wls., 58 So.2d 
162, 233 La. 712. 

Neb.—Peek v. Ayres Auto Supply, 
59 N.W.2d 564, 157 Neb. 863. 

71 C.J. p 1482 note 12. 

64. Neb,—^Peek v. Ayers Auto Sup¬ 

ply, 71 N.W.2d 204, 160 Neb. 658— 
Feek v. Ayres Auto Supply, 59 N. 
W.2d 564, 157 Neb. 363—Great 

Western Sugar Co. v. Hewltt, 257 
N.W. 61, 127 Neb. 790—^Hanley v. 
Union Stockyards Co., 168 N.W. 
939, 100 Neb. 282. 

Tenn.—^Ledford v. Johnson City 
Foundry, 88 S.W.2d 804, 169 Tenn. 
430. 

65. Mlnn.—State v. Nye, 161 N.W. 
224, 136 Mlnn. 50. 

71 C.J. p 1432 note 14. 

66. Mich.—Allen v. National Twist 
Drill & Tool Co., 37 N.W.2d 664, 
324 Mich. 660. 

67. Colo.—^Byouk v. Industrlal Coxn- 
mission of Colo., 105 P.2d 1087, 
106 Colo. 430. 

Okl.—O. C. Whltaker, Inc., v. Dll- 
lingham, 134 P.2d 588, 192 Okl. 150 
—^Behling v. Fox Hlg db Lumber 
Co., 106 P.2d 532, 187 Okl. 682— 
In^an Terrltory Illuminating 011 
Co. V. State Industrlal Commis- 
Sion. 89 P.2d 938, 186 Okl. 68— 

' Summit DrllUng Co. v. Graham, 6 
P.2d 693, 154 Okl. 64. 

BegarOleas of whsilLez awaxd 

•ta'{es muih. faot, award for perma¬ 
nent partlal disability is subject to 


change on tlmely showlng of change 
In condition. 

Okl.—Commander Mills v. Stanstlll, 
69 P.2d 60, 180 Okl. 202. 

ITot Umitsd to dlsabiUty 

Fact that injured employee, who 
had sought compensation for general 
disability, was awarded compensa¬ 
tion for total permanent loss of use 
of his foot only, did not preclude 
him from having judgment modifled 
where his disability and incapacity 
had increased, since statute author¬ 
lzing modiflcatlon of Judgment was 
not limited to general disability cas¬ 
es. 

La.—^Harrls v. Southern Carbon Co., 
181 So. 469, 189 La. 992, conform- 
ed to, App., 182 So. 370. 

68. 111.—City of Bvanston v. Indus- 
trial Commission, 10 N.E.2d 644, 
367 111. 165. 

Or.—^DlmitrofC v. State Indus. Acc. 
Commission, 306 P.2d 398, 209 Or. 
816. 

Order having effeot of JudgmeiLt 

Notwlthstanding an unappealed 
flnal order of commissloh for perma¬ 
nent total disability is of efCect of 
a judgment, it is subject to statute 
giving commission power, on ground 
of a change in condition, to mak:6 an 
awaxd ending, dimlnishing or in- 
creasing compensation previously 
aWarded.' 

Mo.-^cannell v. Fulton Iron Works 
. Co., 289 S.W.2d 122, 365 Mo. 889. 
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Neoessazy medioation 
Workman who had been awarded 
compensation for permanent total 
disability and was yet receiving ex- 
tension payments was entitled, un¬ 
der statute providing for modiflca- 
tion of agreements, to petition for 
award for necessary medications. 
N.J.—Flerro v. Public Service Co- 
ordinated Transport, 129 A.2d 470, 
44 N.J.Super. 73. 

69. Kan.—^Meredith v, Shawver Gra¬ 
ham, Inc., 233 P.2d 750, 171 Kan. 
513. 

7a Pa.—Michetti v. State Work- 
men's Ins. Fund, 17 A.2d 712, 143 
Pa.Super. 458. 

71. Ariz.—Bngle v. Industrlal Com¬ 
mission, 269 P.2d 604, 77 Ariz. 202. 
Fla.—^McDonough v. Versailles Ho- 
tel, 57 So.2d 16. 

Mich.—^Dunec v. Ford Motor Co., 284 
N.W. 901, 288 Mich. 342—Schney- 
der V. Cadillac Motor Car Co., 273 
N.W. 418, 280 Mich. 127. 

Okl.—Texas Co. v. Atkinson, 62 P.2d 
1204, 178 OkL 480. 

71 C.J. p 1438 note 20. 

An, order denying further oompen- 
satlon may be reviewed and compen¬ 
sation ordered under a provision au¬ 
thorlzing such review on a change of 
condition. 

Okl.—Skelly Oil Co. v. Goodwin, 13 
P.2d 135, 168 Okl. 288. 

76- Qa,—New Amsterdam Casualty 
Co. V. McFarley, 12 S.E.2d 365, 191 
Ga. 334, conformed to 13 S.E.2d 
688, 64 GaApp. 466. 
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visions for review have been construed as impl 3 ring 
a previous award of compensation,'^^ and as not 
authorizing the review of an order denying compen- 
sation,^^ no matter what the reason for the denial 

of compensation.'^5 So, a provision for review of 

an award on change of condition has been held in- 
applicable where no compensation has been award- 
ed and it has been found that the workman’s injury 
was not compensable.'^® However, notwithstanding 
the absence of statutory authority for the review of 
an order denying compensation, where compensation 
is denied as to part of the claimed injuries but is 
allowed as to others, a provision authorizing the re¬ 
view of an award granting compensation based on 
a change in condition permits review as to ali 
claimed injuries.77 

f. Order Temiinating or Suspendizig Compen¬ 
sation 

If authorized under its continulng Jurisdiction over 


awards, the board or commlsslon may modffy Ita order 
termlnating or suspending compensation. 

If authorized under its continuing jurisdiction 
over its awards, the board or commission may modi- 
fy its order terminating'^® or suspending*^^ the pay- 
ment of compensation. 

g. Previously Reviewed or Modided Award 

Within statutory llmitatlons, an award which has 
been previously reviewed or modifled may be reviewed, 
but after a case has been reviewed by a court the com¬ 
pensation authoritles may not reopen it on the ground 
passed on by the court. 

Within the statutory limitations, under a provision 
authorizing the review of an award in the exercise 
of a continuing jurisdiction, the review and modifi- 
cation of an award, which has been previously re¬ 
viewed and modified, is authorized.®® After a case 
has been reviewed by a court the compensation au- 
thorities may not reopen it on the ground passed 
on by the court.®! a final order dismissing an ap- 


73. Ind.--Lukich v. West Clinton 
Coal Co., 10 N.B.2d 302, 104 Ind. 
App. 73. 

S.C.—Ck>rpii8 Jtizls oited Cromer 
V. Newberry Cotton MlUs, 28 S.B. 
2d 19, 22, 201 S.C. 349. 

71 aJ. p 1432 note 18. 

74. Ga.—^New Amsterdam Casualty 
Co. V. McFarley, 12 S.E.2d 866, 191 
Ga. 884, conformed to 13 S.E.2d 
688, 64 Ga.App. 466. 

Hhlndress v. Atlantic Steel Co., 
32 S.R2d 664, 71 Ga.App. 898. 

Ind.—^Lukich v. West Clinton Coal 
Co., 10 N.B,2d 302, 104 Ind,App. 

78. 

S.C.—OozpaB JtiriB oited in. Cromer 
Y. Newberry Cotton Mills, 23 S.B. 
2d 19, 22, 201 S.a 349. 

71 C.J. p 1432 note 18. 

OmlsBlon. of Word ‘‘disallowaiLoe” 
from section providing for modifica- 
tlon was not an overslght, so that, 
in case of a dlsallowance, there can 
be no modification. 

Pa—^Leeper v. Logan Iron & Steel 
Co., 198 A. 489, 131 Pa.Super. 172. 

Award of medloal expenses as au- 
thorizlng review 

(1) Where compensation for dls- 
ability is denied but an award of 
medical' expenses Is made, this con¬ 
stitutos an award of compensation 
such as to glve commission continu- 
iiig jurisdiction to reopen case on 
change of condition. 

Okl.—^Murch Bros. Oonst. Co. v. 
Cupp, 57 P.2d 862, 177 Okl. 102. 

(2) So, where board made a find- 
Ing that claimant sulCered permanent 
^^jciientaa injury arislng out of, and 
In cOtirhe 'of, his emplqyment, for 
whi<^ medical expenses were pay- 

had not reaehed maximum 
irfprowement, and awarded . medical 
expenses while denying compensa¬ 


tion for wage loss because claimant 
had not lost sufficient time from 
Work to Qualify at that time, and 
did not dismiss case, claim for com¬ 
pensation was reviewable on a 
change of condition, since award of 
medical expenses is award of com¬ 
pensation. 

Ga.—Chevrolet Bivlslon, General 
Motors Corp. v. Dempsey, 93 S.B. 
2d 703, 212 Ga. &60. 

76. Ga.—U. S. Fidelity & Guaranty 
Co. V. Garner, 46 S.B.2d 109, 76 Ga. 
App. 87. 

Denial on. ground of disabUity for 
less peziod 

(1) After expiration of time for 
appeal, employee cannot apply for 
review of award denying compensa¬ 
tion, on ground of change in condi¬ 
tion, although denial of compensa¬ 
tion was solely on ground that dls- 
ability existed for less than seven 
days, since new award allowing com¬ 
pensation could not be considered 
as an **increase” of compensation 
previously awarded within terms of 
statute describlng what can be done 
on review for change of condition. 
Ga.—^New Amsterdam Casualty Co. 

V. McFarley, 12 S.B.2d 366, 191 Ga. 
884, conformed to 18 S.B.2d 588, 
64 Ga.App. 466. 

(2) However, it has been held that 

an award denying compensation on 
sole ground that disability had ex¬ 
isted less than seven days, but 
awarding medical expenseb and spe- 
cifically retainlng jurisdicrtion pend- 
ing further permanent diUability of 
claimant, may be reopened on chanae 
of condition. I 

Ga.—General Motors Cor^ Chevro¬ 
let Divislon V. Dempse:^ 91 S.B.2d 
860, 98 GaApp. 428. 
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76. OkL—^F. K. Ketler Co. v. Hanks, 
234 P.2d 623, 205 Okl. 200—Nash 

V. Douglas Adrcraft Co., 214 P.2d 
919, 202 Okl. 459. 

Where oonzt determined that there 
was BLO oasisal ooniLeotloiL between in- 
dustrial accident and disability for 
which compensation was sought by 
employee, and there was no agree- 
ment with employer with respect to 
compensation, commission was with- 
out power to grant a further hearing 
to determine whether alleged disabil¬ 
ity had recurred and increased. 

IU.—-Wesoner v. Industria! Commis¬ 
sion, 88 N.B.2d 841, 404 IlL 271. 

77. Ga.—TJ. S. Fidelity & Guaranty 
Co. V. Garner, 45 S.B.2d 109, 76 Ga. 
App. 87. 

78. Ind.—^Briggs Indlana Corp. v. 
Davis, 28 N.B.2d 285, 107 Ind.APp. 
177. 

Mass.—In re Carmody*s Case, 130 N. 

B.2d 667, 333 Mass. 249. 

71 C.J. p 1433 note 22. 

79. Pa.—^Leeper v. Logan Iron & 
Steel Co., 198 A. 489, 131 PaSuper. 
172. 

71 C.J. p 1433 note 22 [b]. 
Reinstatement of compensation see 
infra §§ 891-896. 

80. Ga—^Travelers Ins. Co. v. Han- 
ey, 88 S.B.2d 492, 92 GaApp. 819 
—Rhindress v. Atlantic Steel Co., 
32 S.B.2d 664, 71 GaApp. 898. 

N.D.—^Bergstrand v. North Dakota 
Workmen*s Compensation Bureau, 
287 N.W. 631, 69 N.D. 447. 

W.Va.—^Raleigh-Wyoming Mining 
Co. v. Workmen^s Compensation 
Appeal Board, 186 S.B. 554, 117 

W. Va 367. 

71 C.J. p 1483 note 23. ^ 

81. Kyw—^Lincoln Coal Co. v. WaltS, 
120 5.W.2d 1026, 276 Ey. ISIO.-^* " 
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plication for modification of an award precludes a 
subsequent identical application for modification of 

the award.S2 

1l Jndgments 

In the absence of a statute otherwlse provldfng, the 
flnal Judgment of a court In an action for compensation Is 
not subject to modification, but under some statutes an 
award, even though reduced to Judgment or based on the 
judgment of a court, may be subject to modification by 
the compensation authorltles. 

In the absence of a statute otherwise providing, 
the final judgment of a court in action for compen¬ 
sation is not subject to modification.^* So, where 
the compensation act makes no distinction between 
a judgment under the act and one in any other ac¬ 
tion for the recovery of money, and the provision 
authorizing a subsequent increase or decrease in 
the amount allowed, by its terms, applies only to 
proceedings based on agreement or arbitration, the 
provision cannot be extended to authorize the mod¬ 
ification of judgments rendered in actions author- 
ized under tiie act in the absence of agreement or 
arbitration.*^ Under a statute in effect so provid- 
ing when an award has been reduced to judgment it 
is not subject to review by the compensation offi- 
dals.*® However, under a provision that a judg¬ 
ment under the compensation act may be reviewed 
at the instance of either party, on certain grounds 
the court is authorized to do so in a proper case;** 
and tmder some statutes an award based on the 
judgment of a court may be subject to the continu- 
ing jurisdiction of the compensation officials and, 
in a proper case, may be modified by them.*^ Where 
the compensation act authorizes the entry of a judg¬ 


ment on an award and the continuing jurisdiction 
of the board to modify such award, such judgments 
are not like those in ordinary civil actions to the ex- 
tent that they are not subject to modification, but, if 
an award is modified by the board, the court, on a 
proper application, has the power to modify the 
judgment to correspond with the award as modified 
by the board.** 

i. Award to Dependents 

Under a statute In effect so providing an award to a 
dependent may be modified In a proper case. 

Under a provision that any award of compensa¬ 
tion shall be subject to modification, whenever it 
shall appear to the compensation commissioner that 
the measure of dependence, because of which the 
compensation is paid, has changed, the commissioner 
has the power to modify an award to a dependent 
where the measure of dependence has changed.*^ 

J. Lump Sum 

Where a tribunal has continuing Jurisdiction over 
Its awards, in the absence of a statutory llmitation, it 
has power, In a proper case, to rescind or modify a lump 
sum award. 

Where a tribunal, under the compensation act, 
has a continuing jurisdiction over its awards, in 
the absence of a statutory limitation, it has power, 
in a proper case, to rescind or modify a lump sum 
award.** A provision authorizing the review of 
any order for weekly payments includes an order 
for compensation in weekly payments fixing the 
amount due at the time of the award.*! 


8S. Ohio.—May v, Industrial Com- 
missian of Ohio, X98 N.E. 50, 50 
Ohio App. 286. 

83. Ala.—Alabama By-Products Co. 
V. DandgrafC, 27 So.2d 215, 248 Ala. 
268—Ford V. Crystal Laundry Co., 
1^0 So. 780, 238 Ala. 187. 

—^Roberts v. Chaiies Wollf 
Packing Co., 160 P. 221, 08 Kan. 
760. 


continulnff jurisdiction of compensa¬ 
tion officials. 

Minn.—Tuoml v. General Loggingr 
Co„ 265 N.W. 887, 196 Minn. 617. 

88. Xia.—Harris v, Southern Caxbon 
Co., 181 So. 469, 189 La. 992, con- 
formed to, App., 182 So. 870. 

Avoyelles Wholesale Grocery Co. 
v. Elmore, App., 31 So.2d 434— 
Franklin v. Roger, 2 La.App. 764. 


RrovlidOB. for modiflcation Umited to 
fpttlemaits approvsd by court 
AJaL^^lpss-Sheffield Steel & Iron Co. 
V. JlSTations, 8 So.2d 833, 248 Ala. 
' 157—rDavla V. Birmingham Truss- 
viHlp Iron CO., 135 So. 465, 223 Ala. 


84i Kan.—Roberts v. ‘Charles Wolff 
’ Patiking Oo., 160 P. 221, 98 K a iflu 

- i t ,1' , .1 - . 1 '5-. -jf f- 

BSu . WheiL «waxd taM uob htPAvr»- 


duoed to 


87. Ohio.—Clendenen V. Industrial 

Commission, 45 N.!B.2d 108; 140 
Ohio St. 414—Roma v. Industrial 
Commission, 119 N.B. 461; 07 Ohio 
St. 247. . ' . - . 

aa Ind.—^Lamhert v. Powers, 181 N. 

]9. 420, 76 lndA.pp. 77.* ‘ 

7i C.X p 1483 note 25, ' 

8^. , o?/m^- 

. f AOd 730, ^37-Oohpw 484. 

90l M(k—^B ruce v. Missdurl-Khnsai^- 

; .' 

!» . - '.I a 


N.T.—^Montgomery v. Seneca Iron & 
Steel Co., 257 N.Y.S. 556, 286 App. 
Div. 19, motlon denled 268 N.Y.S. 
1007, 236 App.Div. 768. 

Statutes bflLrring rescission or mod¬ 
ification after flnal payment see in¬ 
fra 8 856. 

WotwltlurtaBdlncr statute makln g 
lump sum paymeatst flnal* original 


order and judgment awarding em- 
ployee compensation for temporary 
partjal disability and striking oause 
fpom docket on payment of award 
heid not to bar subseguent modifica¬ 
tion of award on ground of totel and 
permanent disablUty where order in 
vlolation of statute, disclosed that 
settlemenb. had been made. ,hefore 
matter wsa .presented to court,,land 
epterod as. an agreed ord^ by 

ipT p^rijes. 

“ 



.W;iyArcy Sprins 

i ^06- MielL 4818. 


Vi- L 'lii ; ^ 



WORKMEN’S COMPENSATION § 852 


101 C.J.S. 

§ 852. Scope and Extent of Power 

a. In general 

b. Retroactive orders 

c. Reclassification 

a. In General 

The scope and extent of the power to exercise a con- 
tlnulfig Jurisdiction over awards and decisions with re- 
spect to compensatlon depend on the statutory and con- 
stltutlonal provisions applicable and may to a degree 
depend on the rules adopted by the compensation au- 
thoritles; but the continuing Jurisdiction is generaily 
limited, although some statutes rest a broad revlsory 
power In the compensation officials. 


The scope and extent of the power to review or 
exercise a continuing jurisdiction over awards and 
decisions with respect to compensation depend on 
the statutory92 and constitutionali* provisions ap¬ 
plicable, an<f may to a degree depend on the rules 
adopted by the compensation authorities.*^ Gen- 
erally speaking, the jurisdiction conferred is lim- 
itedjis and may be exercised only when the one 
seeking a change makes a showing bringing the case 
within the applicable statutory provisions.* * Thus, 
under some statutes, it may be exercised only when 
there is a change in a claimanfs physical condi- 


92. Arlz.—^Petltlon of Hale« 277 P. 
2d 1014, 78 Ariz. 202—^Transconti- 
nental Bus System v. IndustriaI 
Commlssion, 225 P.2d 701, 71 Ariz. 
200—Jupin v. IndustriaI Commis- 
sion, 224 P.2d 199, 71 Ariz. 131— 
McManus v. Lindber^r» 54 P.2d 997, 
47 Ariz. 214—^Howe v. Douglas, 81 
P.2d 891, 48 Ariz. 371. 

Gal.—Pacific Indem. Co. ▼. IndustriaI 
Acc. Commission, 198 P.2d 117, 85 
CJL2d 490. 

Ga.—^Travelers Ins. Co. v. EEaney, 88 
SJS.2d 492, 92 Ga.App. 819—^Ware 
V. Swift & Co., 2 S.E.2d 128, 59 
Ga.App. 836. 

Ind.—Harmon v. Harmon, 62 N.B.2d 
880, 116 Ind.App. 140—^Lukich v. 
West Clinton Coal Co., 10 N.B.2d 
302, 104 Ind,App. 73—Sumpter v. 
Colvin, 190 N.B. 66, 98 lnd.App. 
453. 

Kan.—Everett v. Kansas Power Co., 
165 P.2d 595, 160 Kan. 712—Calon- 
der Y. F. H. Freeto Const. Co., 126 
P.2d 209, 155 Kan. 497—Bailey v. 
Skelly Oil Co., 110 P.2d 746, 158 
Kan. 378. 

Md.—Stevenson v. Hili, 185 A. 551, 
170 Md. 676. 

Minn^—^Tuoml v. General Logging 
Co., 265 N.W. 837, 196 Minn. 617. 
Mo.—^Dewey v. Union Electric Ligbt 
' & Power Co., App., 83 S.W.2d 203 
—^Miller V. William C. Johnson & 
Sons Machlnery Co., App., 88 S.W. 
2d 144. 

'Mont.—Shugg V. Anaconda Copper 
Mining Co., 46 P.2d 435, 100 Mont. 
159. 


Keh.-r-Peeh Ayres Auto Supply, 
59 N.W.2d 564, 157 Neb. 363— 
Lu^wickson v. Central States Elec¬ 
tric Coi, lrN.W.2d 65, 142 Neb., 808. 
NJ.^^Hopler v. Hili City Coal & 
' liumber' Co., 76 A.2d 17, 6 N.J. 
466. 


Bilyou v. Qeorge M, Brewster i 
93 A.2d 425, 23 N.J.Su 
P 476—Ginter v. Westinghous 

Corp., Lamp Divi 
"X.^d 403, il N.J.Supi 
T. Wal^ortti Mti 
M 48p; 1 llSr.'j.Suiper. 7t 
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N.T.—^Ryan v, American Bridge Co., 
278 N.T.S. 612, 243 App.Dlv. 496, 
affirmed 198 N.B. 375, 268 N.T. 502. 
Ohlo.—State ex rei. White v. Indus¬ 
triaI Commission of Chio, App., 
40 N.E.2d 453. 

Okl.—City of Tulsa v. State Indus¬ 
triaI Commission, 113 P.2d 987, 
189 Okl. 73—^Payne Drilling Co. v. 
Shoemake, 97 P.2d 881, 186 Okl. 
345—Ward - Beekman, Inc., v. 
Odom, 67 P.2d 798, 180 Okl. 4— 
Stanollnd Plpe Line Co. v. Gid- 
dens, 58 P.2d 146, 177 Okl. 193. 
Pa.—^Leeper v. Logan Iron & Steel 
Co., 198 A. 489, 131 Pa.Super. 172. 

Byrk v. fiusquebanna Collieries 
Co., Com.Pl., 7 Sch.Beg. 26. 

S.C.—Cromer v. Newberry Cotton 
Mills, 23 S.E.2d 19, 201 S.C. 349. 
S.D.—Chlttenden v. Jarvis, 297 N.W. 
787, 68 S.D. 5. 

Tenn.—^Fidelity & Casualty Co. of 
New York v. Long, 180 S.W.2d 889, 
181 Tenn, 190. 

Tex.—Commerclal Standard Ins. Co. 
V. Brock, Clv,App., 167 S.W.2d 281, 
error refused. 

Wash.—^Reid v. Department of La¬ 
bor and Industries, 96 P.2d 492, 1 
Wash.2d 430. 

Wis.—Sheehan v. IndustriaI Com¬ 
mission, 76 N.W.2d 343, 272 Wis. 
695. 

71 C.J. p 1433 note 32. 

Authority eacpressly gvanted. or rea- 
sonahly Inapliad 

Authority of compensation author- 
Itles is confined to that granted in 
express terms and such as is rea- 
sonably to be implied. 

N.J.—Cleland v. Verona Radio, 83 A. 
2d 712, 130 N-J.Law 688. 

Statutory xnethod of oom- 

peuH^tlott 

Method b^ which compensation 
may be ended is spe^ially fixed by 
statute, and such statutoi^ method 
of en^ng co,mpensktion, is ez^lii- 
sivb, ah^ it ,does not lie Within pbW'- 
er eombo^atlon authoritl^ to 'en^ 
grsfx bn’s^toe ahbther 'meth^^ 

i ^rmafiently 'biding cbmp^Sauon.' 
CJch.—Grycan v. Ford 


Aetion on insodOlclent applioatlon of 
olaimant 

Where board has power to reopen 
compensation proceeding on its own 
motlon and did desire to reopen, its 
action would be taken to be a re- 
opening of board*s own motlon, and, 
therefore, it was of no conseauenc^ 
that board might actually have re- 
opened matter in response to claim- 
ant's Insufficlent letter or his tardy 
claims. 

U.S.—^Alaska Indus. Bd. v. Chugach 
Elee. A8S'n, C.A.Alaska, 245 F.2d 
855, reversed on other grounds 78 
S.Ct 735, 356 U.S. 320, 2 L.Ed.2d 
796. 

Compensation authorltles and courts 
bound by reqnirements 
Where legislature in plain lan* 
guage prescribes what shall be re- 
QUired as a prerequisite to allowance 
of an increase of compensation, com¬ 
pensation commissioner and compen¬ 
sation appeal board, no less than 
courts, are bound thereby. 

W.Veu—^Blevlns v. State Compensa¬ 
tion Commission, 88 S.E.2d 408, 
127 W.Va. 481. 

93. Ruling amounting to denial of 
due prooess 

Commission exceeded its jurisdlc- 
tion in submittlng and determlning 
self-insured employer’s petition to 
terminate its liability on an award 
without permittlng employer to ob- 
taln a medical examination to ascer- 
tain present physical condition of 
olaimant who was in another state 
and to cross-examine him in that 
respect, and in ef^ect comrnissloms 
ruUng amounted to .a denial of "'due 
process of law” by refusing to per- 
mit employer to cross-examine a wit- 
ness on a materlfU issue. 

Cal.—Walker Mining Co. v. Indus^ 
trial Accident Commission, 95 P.2d 
188, 36 C.A.2d 267. 


94. ' Ariz.—JTupi» V. IndustriaI^ Com¬ 
mission, 224 P.2d 199, 71 Arib. f31. 

95. Ariz.-i-Petltl^n of Hdle, 277 

I’«dl54, 78/Ariz.202. ^ ‘ ^ 

99. ' Nfeb'.-^lLitidWlcfi:fi^6n , y. ^ ^ 

StJatbs ttfectric Co.,^ 6 

Nwewtt»! ««4 _ 
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tion since the prior award,^^ or the power may be 
-limited to a review of the disability, in so far as 
it may have subsequently increased,®^ diminished^^ 
or terminatedA 

• 

Some statutes rest a broad revisory power in the 
compensation officials,^ and give them a broad dis- 
cretion in determining whether an award shall be 
reopened,^ and, in the absence of a showing of 
abuse of discretion, their action is not subject to 
control by the courts> A provision that the juris- 
diction of the commission over each case shall be 
continuing and that the commission may, from time 
to time, make such changes in its former findings 
or orders as, in its opinion, may be just confers, 
within the limitations of the act, a broad and com¬ 
prehensive power,5 and it has been held that the 
power thus conferred is not limited to cases in 
which there have been changes in disability con- 
ditions.® However, it has also been held that such 
provision is subject to the limitation that the com¬ 
mission may not resume jurisdiction of a case reg^- 
larly detennined without some change or new de- 
velopment in the injury complained of and not 
known to the parties when the former award was 
made,*^ and that the exercise of power under such 
provision must be predicated on new and changed 


conditions occurring after an original award.® 

In determining whether a compensation case 
should be reopened the compensation officials may 
look to the record made at a former hearing or 
hearings had before it with respect to the same ac¬ 
cident or injury.® 

Under a provision authorizing, on the review of 
an award, another award increasing the compensa¬ 
tion previously awarded, the commission is author- 
ized to increase an award which it has made tenta- 
tively.^® The 'increase” of an award may include 
extending the time it is to run as well as augment- 
ing the installments.il 

Termination. Where the compensation act vests 
a continuing jurisdiction in the board or commis¬ 
sion over its awards, it generally has the power, in 
the proper exercise of its authority, to terminate 
the payment of compensation.i2 Where the board 
is forbidden to make an award in excess of a cer- 
tain amount and, although limiting the period of 
compensation to that fixed by statute, fails to fix 
the amount of compensation at the statutory limita¬ 
tion, the award is incomplete and the board has the 
power to terminate the payments of compensation 
so as not to exceed such statutory limitation.1® 


97- Ariz.—Petltiou of Hale, 277 P.2d 
1014, 78 Ariz. 202—Harrls v. In¬ 
dustria! Conunlssion, 251 P.2d 890, 
76 Ariz. 71. 

98. N.X—^Hopler v. Hili City Coal 
& Lumber Co.. 76 A2d 17. 6 N.J. 
466. 

Vev, addltlonal, or prevloTuOy undis- 
oovered diiablUty 
Only wben there is a change in a 
claimanfs pbysical condition since 
original awar^ such as new, addi- 
tional, or previously undiscovered 
disability, does commission have ju¬ 
risdiction to reconsider case. 

Ariz.—^Barris v. Industrial Commis¬ 
sion. 261 P.2a 890, 75 Ariz. 71— 
Badaca v. IT. S. Smeltlng, Refin- 
ing & Wn. Co., 168 P.2d 640, 62 
Ariz. 464. 

99. IT-J.—^Hopler v. Hili City Coal 
db Lumber Co., 76 A2d 17, 6 N.J. 
466. 

R.I.—Ploufle V. Taft-Peirce Mfg. Co., 
97 A.2d 439, 80 R.I. 897. 

1. E,!.—Ploufle V. Taft-Peirce Mfg. 
Co., supra. 

2. N.J.—Cleland v. Verona Radio, S3 
A2d 712, 130 N.J.Law 588. 

Ohio.—Nichols v. Ohlo Collieries Co., 
62 N’.S!.2d 636, 75 Ohio App. 474. 
Okl.—Stanolind Pipe Line Co. v. Qid- 
dens. 68 P.2d 146, 177 Okl. 193. 

3. Colo.—^Industria! Commission v. 

.. Kokel 116 P.2d 916, 108 Colo. 363. 
Ky.—Ciear Fork Coa! Co. v. Gayler, 


286 S.W.2d 619—W. B. Caldwell Co. 
V. Borders, 193 S.W.2d 453, 801 
Ky. 843. 

4- Colo.—^Industrial Commission v. 

Kokel, 116 P.2d 915, 108 Colo. 363. 
5. Md.—Stevenson v. Hili, 186 A 
551, 170 Md. 676. 

71 C.J. p 1434 note 83. 

Parties have no zight to reaulre 
that case be reopened under statute 
referred to in text. 

Md.—Stevenson v. Hili, supra. 
Complete oonsideration and dlsposL 
tion 

A statute such as that referred to 
In text Is adequate to extend com- 
misslon*s jurisdiction for a com¬ 
plete oonsideration and disposltion 
of all questions raised by flling of 
an applicatlon for modlflcation of an 
award. 

Ohio.—Nichols v. Ohio Collieries Co„ 
62 N.E.2d 636, 76 Ohio App. 474. 

8. Md.—Stevenson v, Hlll, 185 A 
661, 170 Md. 676. 

Separate statutory provision au¬ 
thorizing a change on applicatlon of 
any party in Interest, or on commis- 
sion*s own motion, If aggrravation, di- 
minution, or termination of disabili¬ 
ty takes place, or is discovered aft¬ 
er rate of compensation has been es- 
tablished, or compensation has been 
terminati does not limit power of 
commissidn under provlsibn referred 
to in text. 

Md.—Stevenson v. Hili, supra. 
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7- Utah.—Standard Coal Co. v. In¬ 
dustrial Commission, 66 P.2d 640, 
91 Utah 649. 

8. Ohio.—State v. Ohio Stove Co., 
93 N.B.2d 291, 164 Ohio St. 27— 
State ex reL Griffey v. Industria! 
Commission, 180 N.E. 376, 126 Ohio 
St 27. 

New evidenoe of further disability 

Authority conferred by statute re¬ 
ferred to may be exercised for pur- 
pose of considering new evidence of 
further disability resultlng from a 
claimants injury. 

Ohio.—State ex rei. S. S. Kresge Co. 
V. Industrial Commission, 104 N.E. 
2d 460. 157 Ohio St 62. 

9. Ky.—Ciear Fork Coal Co. v. Gray- 
lor, 286 S.W.2d 619—W. B. Cald- 
well Co. V. Borders. 193 S.W.2d 468. 
301 Ky. 843. 

10. Colo.—^London Guarantee & Ac¬ 
cident Co. V. Industrial Commis¬ 
sion of Colorado, 210 P. 70, 72 Colo. 
177. 

71 C.J. p 1434 note 34. 

11. Me.—Graney's Case, 118 A 869, 
121 Me. 500. 

12. Mass.—^Mozetskl*s Case, 13 N-B. 
2d 10, 299 Mass. 870—Shershun's 
Case, 190 N.E. 595,. 236 Mass. 379. 

71 C.J. p 1434 note 37. 

13. Ind.—^Brewer v. Culp, 161 N.E. 
718, 87 Ind.App. 429., 

71 C.J. p 1434 note 88. 
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Degree of impairment of wage-earning capacity, 
Where compensation for permanent partial disabil- 
ity is calculated on the wage-earning capacity of 
the workman, the degree of impairment of the 
wage-earning capacity, where such reconsideration 
is authorized by statute, may be reconsidered by 
the commission, on its own motion or the applica- 
tion of any party in interest, if the finding is errone- 
ous or the degree of wage-earning capacity has 
changed.^^ 

Change from permanent to tempora/ry disability 
payment Under a provision that, where an injury 
causes both temporary and permanent disability, the 
injured employee shall not be entitled to both a tem¬ 
porary and permanent disability payment, but only 
to the greater of the two, the power to allow a 
temporary disability payment in lieu of a perma¬ 
nent disability payment is a power which, from the 
nature of the object to be accomplished, must be a 
continuing power and within the scope of the con- 
tinuing jurisdiction of the board or commission un¬ 
der the act.i® 

Additional award for employer^s violation of 
safety requirements. The power to modify an 
award does not authorize the granting of an addition¬ 
al award because of the employer*s violation of spe- 
cific safety requirements, since such award is sep¬ 
arate and distinet from the original award of com¬ 


pensation and cannot be regarded sis a modification 
thereof.i® 

Loss of jurisdiction by acceptmee of final pay^ 
ment. Under some statutes the commissiones juris¬ 
diction to hear and determine a petition for review 
and modification of a compensation award may be 
lost by the subsequent tender and acceptance of 
the final payment due under the original award be- 
fore a day has been fixed for hearing the petition 
for review.i7 

Medical examination of employee, Rules govem- 
ing the scope and extent of the power of compensa¬ 
tion authorities to direct a medical examination of 
the employee, as discussed supra § 484, in connection 
with original proceedings to secure compensation, 
have been applied in subsequent proceedings to re¬ 
view or modify the original award.^* 

b. Retroactlve Orders 

Generally speaking, an award may not be modifled or 
terminated retroactively, but where statutory authority 
therefor exists, eubject to limitatione contalned therein, a 
change may be made retroactive. 

Generally speaking, an award may not be modi- 
fied or terminated retroactively.^® However, where 
statutory authority therefor exists, subject to limi- 
tations contained therein, a change may be made ret¬ 
roactive,®® and, at least under some circumstances, 
such change has been approved without reference 


14. Okl.—-Van Orman ▼. Robinson. 
300 P. 412, 160 Okl. 166—Blake v, 
Smock, 296 P. 760, 147 Okl. 281. 

15. Cal.—^National Bngineering Cor¬ 
poration V. Industrial Accident 
Commission of California, 225 F. 
2, 198 a 422. 

71 C.J. p 1436 note 43. 

10. Chio.—State v. Ohio Stove Co., 
93 NJS1.2d 291, 164 CMWo St. 27— 
State ex rei. Carr v. Industrial 
Commission, 198 K-B. 480, 130 Ohio 
St 186. 

Provisions authorizingr modifleation 
I of award as authorizingr modiflea- 
tion of an additional award because 
of employer’s violation of safety 
. reguirements see supra S 851. 

17. Kan.—^Bverett v. Kansas Power 
. Cp., 166 P.2d 696, 160 Kan. 712— 
BaUey v. Skelly Oil Co., 110 P.2d 
746, 163 Kan. 378. 

Tihie for application and limltations 
see infra f 866. 

Adva&oe payment 

Where during entire period cov- 
ered ,by. compensation award claim- 
aat^had b.6en paid semimonthly and 
had.^acgepted ohecks covering com- 
pens^tbm partially due and i)artial- 
tel,- in; future, Issuance of 

check for final payment a few days 
In .^vance.iaf JiOJst.Oay for which 


I compensation was due, and which 
check claimant accepted before date 
set for hearing on petition for re¬ 
view and modification of award there- 
by depriving commission of jurisdic¬ 
tion to hear petition for review, did 
not constitute an attempt to shorten 
period of liability by voluntarlly ad- 
vancihg payments. 

Kan.—^Bverett v. Kansas Power Co., 
165 P.2d 695, 160 Kan. 712. 

IB. Appointment of disintereated 
physioian disoretionaxy 
Where physician for employer and 
Insurance carrler made two exam¬ 
inatione of compensation claimant 
one just before hearing on applica¬ 
tion for review on ground of change 
in condition, directores appointment 
of dlsinterested physician to exam¬ 
ine claimant was discretionary, and 
his refusal to appoint dlsinterested 
physician was not an abuse of discre- 
tion, although claimant was unable 
because of poverty to secure physi¬ 
cian for himself and there was posi¬ 
tive testimony that his condition was 
worse. 

Ga.—Ingram v. Liberty Mut Ins. Co., 
10 S.B.2d 99, 62 Ga.App. 789. 

19. Ariz.—^Hamlin v. Industrial 
Commission, 267 P.2d 736,'77 Ariz. 
. 100 . 


Pa.—Carson v. Plttsburgh Coal Co.^ 
200 A. 299, 132 Pa.Super. 66—^Pos¬ 
ter V. Mellon Stuart Co., 173 A. 773, 
114 Pa.Super. 311. 

Retrospective or prospective opera- 
tion of statutes dealing with revi- 
sion of awards see supra S 860 b. 

20. Miss.—^Roling v. Hatten & Davis 
Lumber Co., 85 So.2d 486, 226 Miss. 
732. 

N.T.—Breese v. Benedict, 94 N.Y.S.2d 
243, 276 App.Div. 934. 

Proviston oonstmed 

Section of compensation act, pro- 
viding that new compensation order 
issued by commission after review 
of compensation case shall not af- 
fect compensation previously paid 
and that, If any part of compensa¬ 
tion due is unpald, award decreas- 
ing compensation rate may be mad4 
ellective from date of employ6e’s In¬ 
jury and any prior payment in ex-i 
cess of decreased rate shall be de- 
ducted from unpald compensatiou, 
means that overpasrment arise? only 
when award decreaslng rate is 
effective from date of ifijdry q^; dt 
date before paimaents were 
rate set In order modi^fieil ' ' j j'** 

Pia.—Smitty’s Coffee'Sh’6fc 
, Commisslop, .86 j.^2^S|^|^ 
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to statutory authority.^i Under a provision author- 
izing the modification of an award on the ground of 
a change in conditions, subject to the express limi- 
tation that no such review shall affect such award 
with respect to any moneys already paid when an 
award is modified '^on the ground of a change in 
conditions,” it cannot affect any moneys already 
paid,22 and if, under such provision, the award is in- 
creased, the increase has only prospective effect,^^ 
and cannot be made retroactive but if the award 
is modified because the original award was improper 
in its inception, because based on a mistake as to 
the nature of the injuries, 2 5 such limitation does 
not apply to the general power vested in the board 
to meJce such changes in its awards as in its opinion 
may be just. The expression ‘'any moneys already 
paid” of such limitation is to be construed literally 
as including only money actually paid;^® accord- 
ingly, the limitation does not apply to the case of 
tmcashed drafts.27 The commission is not author- 
ized, on an application based on the ground of 
change of condition, to order compensation paid for 
permanent partial disability to be applied as com¬ 
pensation for temporary total disability.^^ 

c. EeclassificatioiL 

Where statutory authorlty therefor exists, subject to 
•tatutpry ilmltatlons, the compensation authorities may 
reciassify a disability. 

Under the general power vested in the board to 
make such changes in its awards, from time to time, 
as in its opinion may be just, subject to the limita¬ 
tion that the board may reciassify a disability with- 
in one year from the date of accident, the expres¬ 
sion "reciassify a disabilit/’ refers to the general 
dassification as indicated by the statute, namely, 
permanent total disability, temporary total disability, 

fltl. Mlch .—Samels v. Goodyear Tire 
& Rubber Co., SS N.W.2d 266, 323 
■ iich. 251. - 

Zn proosedhigs for reanetloii of 
eoaipsiuiatioiL and vsoovsiry over- 
paymonts which employer was oblls- 
ed to before lils petlUon coujd 

bo hoard, where It appeared that 
clalrp^t ha4 clearly beep paid more 
thao he was entitled to. upder law, 

^SPlpyor -was entltled. to reoover ez- 
oeoopaid. 

hHoh.—Samels v* Goodyear Tire & 

. Rubber Co^ supra. 

aSL' Ikd-^Haimon v. Harmon, 62 N. 

’SJ.2d 836, 116 Ind.App. X40. 

“re Salotar v. Neugiass 
126 N-B. 92^,^228 K.T; 608. 

||6i^l^atloii, fl&i 'to ttitn^e pajiai^ta 

inS^^Srmon ,y, 62 .jQ:.i:^d 

, . J,' 

ia^'f3l^j6«iSaar2i8on/ Tlemey ^^Mlzi- 


permanent partial disability, and temporary partial 
disability, and not to the schedule period of das¬ 
sification within a class accordingly, a change of 
the period of compensation within a dass may be 
made after a year from the date of the accident,®^ 
but the injuries may not be reclassified by a change 
from one of the four general classes, thus indicated, 
to another except within the year.^i Under a stat¬ 
ute so providing the board may at any time, with- 
out regard to the date of an accident, reciassify a 
disability on proof that there has been a change of 
condition or that the previous dassification was er- 
roneous;®^ but such statute does not confer power 
on the board to direct the employer to pay a stale 
daim contrary to the limitations imposed by the 
compensation act®^ 


§ 853. Conclusiveness of Original Award or 
Judgment 

a. In general 

b. Effect of statutes 

a. In Gleneral 

Generally speaking, except as abrogated, modified, 
or limited by provisione of the compensation acts, the 
res Judicata rule applies In compensation proceedings, and 
a final award or Judgment fn a compensation case is, sub¬ 
ject to the right of appeal, eonclusive as to all matters 
adjudicated, but Is not res Judicata of Issues nelther 
asserted nor requlred to be asserted. Where the essen- 
tial elements of walver or estoppei are found to exist, 
a person may be barred from denying the validity or 
effect of a compensation award. 

Generally speaking, except as abrogated, modifiec^ 
or limited by provisions of the compensation acts, 
the res judicata rule applies in compensation pro- 
ceedings.8^ Except as provided otherwise by stat- 

Grabam, 6 P.2d 693, '154 OkL 64-^ 
e: Z>. OU Co. t. Datel, 292 P. 664, 
145 Okl. 264. > 

29. N.Y.—Schaefer v. Buffalo Steel 
Car Co., 166 N.B. 183, 260 N.Y. 607. 

30. N.Y.—Schaefer v. Bulfalo Steel 
Car Co., supra. 

31. N.Y.—Schaefer v. Bulfalo Steel 
Car Co., supra. 

33. N.Y.—?reese v. Benedict, 94 N. 
Y.S.2d 243i 276 App.Div. 984. 

33 . N.Y.—^Ryan v. American Brldge 
Co., 278 N.Y.S. 612, 243 APP-I>iv- 
496, afflrmed 198 N.E. .876^ 268 
502 . . , , 

34^' Arfei—Nevltt v. Industrlal Om- 
inUfislbn; 217' P.2d 1039*: 79 Ariz, 
172—JBoqtler vi^Industriat ComxUis^ 
8iOB, '190^P.2d! 918,i 67’Artz. 7A 
lfich.H^^Wklko v.fS^erd rMotoi^^Oo^^ 290 
' n.W, n»; 292 aCMti. 335^ : 
fl Ca. p'3436'*(Ota'6S M.'’ ’ ^ 


Ing Co., 124 S.W.2d 767, 276 Ky. 
687—^Rex Coal Company v. Camp¬ 
bell, 281 S.W. 1039, 213 Ky. 636, 
Xaoreased award from date of mo- 
tlon to reopen. case hsia proper 
Ky.—^Hayden v. Blkhom Coal Corp., 
238 S.W.2d 138. 

24. Ky.—^Hayden ,v. Blkhorn Coal 
Coj^., supra—^Lincoln Coal Co. v, 
Watts, 120 S.W.2d 1026, 276 Ky. 
130. 

25. N.Y.—Schaefer v. Buffalo Steel 
Car Co., 166 N.B. 183, 250 N.Y. 
607. 

71 C.J. p 1436 note 46. 

^ N.Y.—Criso v. Bdgewater Saw- 
mllls Co., 191 N.ie‘.S. 316, 198 App, 
Div, 468. . 

'i ' ■ ‘ 

27. NvY.—Criso V.' Bdgrewai^" S^- 

, supra. , , ^ 

71 / 9 . J. p 1436 note >8. ,' 

28. Okl.—Summlt DrllUng Coi - v. 
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tite, a final award or judgment in a compensation and, subject to the right of appeal, is conclusive as 
case is like a final judgment in any other case,^^ to all matters adjudicated^^ or is conclusive as to 


35 . Tenn.—Hay v. Woosley, 135 S. 
W.2d 938, 175 Tenn. 476—Crane 
Bnamelware Co. v. Dotson, 20 S. 
W.Sd 1046, 169 Tenn. 661. 

General Shale Products Corp. v. 
B-eese for Use and Benefit of U. 
S. Fldelity & Guaranty Co., 246 
S.W.2d 788, 36 Tenn.App. 423. 
Award is in nature of final Jndgment 
TTy.—Department of Hlghways v. 
Harrell, 168 S.W.2d 287, 291 Ky. 
90. 

36. U.S.—Industria! Commlsslon of 
Wis. V. McCartln, Wis., 67 S.Ct. 
886, 330 U.S. 622, 91 KBd. 1140, 
169 A.L..K. 1179. 

Ala.—Sloss Sheffleld Steel & Iron Ca 
Y, ITations, 8 So.2d 888, 243 Ala. 
107—^Ford V. Crystal Laundry Co., 
189 So. 730, 238 Ala. 187—Ex parte 
Jolinston, 165 So. 108, 231 Ala. 468. 
Arlz.- Eadaca v. U. S. Smelting, Re- 
flning & Min. Co., 168 P.2d 640, 62 
Ariz. 464—Muehlebach v. Dorrls- 
Heyman Fumiture Co., 83 P.2d 839, 
43 Arlz. 626—Wlse v. Six Com- 
panies, 28 P.2d 1007, 43 Arlz. 24. 
Idaho.—Bldrldgre v. IdaJhio State Pen- 
itentiary, 30 F.2d 781, 64 Idaho 
213—Keagan v. Baxter Foundry & 
Machine Works, 27 P.2d 62, 68 
’ Idabo 722. 

HL—Fulton V. Knlght 104 N.B.2d 
664, 346 llLApp. 122. 

Kan.—Larrlck v. • Hercules Powder 
Co., 188 P.2d'639, 164 Kan. 328. 

La.—^Hanis v. .Southern Carbon Co., 
App., 182 Sd. 370. 

Mass.—^Hununer’s Case, 69 N.B.2d 
296, 317 Masfit 617. 

Mich.—Nevels v. Walbridge Aldlng- 
..er Co., 270 N.W. 272, 278 Mich. 
2U. 

Mo.—Scanhell v. Fulton Iron Works 
Co., App., 280 S.W.2d 484, appeal 
transferred, see 289 S.W.2d 122, 
. 866 Mo. 889—Corpus Juris oited In 
Ferguson v. Ozark Distrlbuting Co., 
117 S.W.2d 899, 403, 238 MoApp. 
68 . 


Mont.—Shugg V. Anaconda Copper 
Mining Co*, 46 P.2d 436, 100 Mont. 
.;159. 


hW.—^Bowerb v. American Bridge 
Co., 127 A.2d 680, 43 N.J.Super. 48, 
'afflrmed 132 A.2d 28, 24 N.J. 890— 
’ Hagerman v. Lrewis Lnimber Co., 
98.A.2dv!632, 14 N.J.Super. 120, af- 
.iflrmsd 19 A.2d 618, 18 N.J. 816. 
I>rake V: V. Hili & Co., 187 

290—^Tucker v. 
Inc., 186 A, 821, 
afflrmed 192 A,> 62. 
^ U8 ^pi-TrPederal Leather 

^^9ia, 174 JL 163, 113 

fiueted.dtt Nor- 





trial Commission, App., 82 H.B.2d 
438. 

Okl.—Skelly Oil Co. v. Goodwin, 82 
P.2d 67, 168 Okl. 141. 

Or.—Dodd v. State Indus. Acc. Com¬ 
mission, 310 P.2d 324, rehearing de- 
nied 311 P.2d 468 and 316 P.2d 138 
—HofCmeister v. State Indus. Acc. 
Commission, 166 P.2d 834, 176 Or. 
216. 

R.I.—Esposito v. Walsh-Kaiser Co., 
68 A.2d 402, 74 R.L 31. 

Tenn.—^Nelson v. Cambria Coal Co., 
168 S.W.2d 717, 178 Tenn. 889, 166 
A.L.R. 1. rehearing denied 160 S. 
W.2d 412, 178 Tenn. 889, 166 A-L. 
R. 1. 

Wash.—Earlson v. Department of 
Labor and Industries of Wash., 173 
P.2d 1001, 26 Wash.2d 310—Soko v. 
Department of Labor and Indus¬ 
tries, 42 P.2d 42. 181 Wash. 163, 
modified on other grounds 46 P.2d 
80, 181 Wash. 163—^Abraham v. De¬ 
partment of Labor and Industries 
of Washington. 34 P.2d 467, 178 
Wash. 160, followed in Powell v. 
Department of Labor and Indus¬ 
tries of Washington, 84 P.2d 469, 
178 Wash. 699, and Kloeppel v. De¬ 
partment of Labor and Industries 
of Washington, 84 P.2d 469, 178 
Wash. 699. 

ma .—Sbeehan v. Industrial Commis¬ 
sion, 76 N.W.2d 343, 272 Wis. 695 
—Gergen v. Industrial Commission, 
23 N.W.2d 473, 249 Wls. 140. 

Wyo ,—Corpus Juris oited in Mxistan- 
en y. Diamond Coal & Coke Co., 62 
P.2d 287, 289, 50 Wyo. 462. 

71 C.J. p 1486 note 66. 

Conclusiveness and elfect of award 
or judgment in compensation pro- 
ceedlngs generally see supra' 9S 
666-669. 

Who 'bouud 

(1) An award is as binding on 
compensation offlcials as on parties. 
Arlz.—Schultz v. Industrial Commis¬ 
sion, 37 P.2d 372, 44 Arlz. 867. 

(2) Byen though one of parties ba- 
fore trial oommissioner took no ap¬ 
peal from his /order .to commission 
en banc,[ all parties to proceedlng be- 
fore commissioner were made parties 
before commission en banc on ap¬ 
peal of one ‘Of parties, and order of 
commission was binding on all par¬ 
ties. 

Okl.-«SuHivan-Anderson Well Serv- 
icing Co. y. Sulllvan, 812 P.2d 943. 

(3) tjhere neither prln<?lpal nor its 

ciirrier were iia!i:t|4s to workmen^s 
copipsi^tioj^ pjroceeding brought by 
claima^t' M^^ihSt lmmedl£|,te employ- 
er, tnai bduH ■^ks'witbout authorlty 
to determine rights as bStween Prin¬ 
cipal, ,itak pJid imme^iatt 

is^gbtsj wc^d 

not be Ves ludlpifLta.. 


Kan.—Attebery v. Griffln Const. Cow 
812 P.2d 698, 181 Kan. 460. 
Questions of law or faot 

(1) Bxcept as provided otherwlse 
by statute, orlglnal award or judg¬ 
ment is conclusive as to all Questions 
of law determined. 

Mo.—^Ferguson v. Ozark Distrlbuting 
Co., 117 S.W.2d 399, 283 Mo.App, 
68 . 

N.J.—Tucker v. Frank J. Beltramor 
Inc., 186 A. 821, 117 N.J.Law 72, 
afflrmed 192 A. 62, 118 N.J.Law 801. 
71 C.J. p 1486 note 60. 

(2) It is Ukewise conclusive of all 
auestions of fact determined. 

U.S.—Alaska Indus. Bd. v. Chugach 
Blec. Ass^n, C.AA.laska, 245 F.2d 
866, reversed on other grounds 78 
S.Ct. 736, 856 U.S. 320, 2 L.Bd.2d 
796. 

Arlz.—^Lee v. Industrial Commlssioiv 
224 P.2d 1086, 71 Arlz. 171. 
N.J.-*-Tucker v. Frank J. Beltramow 
Inc., 186 A. 821, 117 N.J.Law 72, 
afflrmed 192 A. 62, 118 N.J.Law 
801. 

(3) Under a statute providing for 
reopening of an award if **it shall 
afterwards develop*’ that claimant 
was or is entitled to a higher rate 
of oompensation, quoted words are 
not limited to changes of physica! 
condition but include cases in which 
errors of law are disclosed and per- 
mit redetermination of questions of 
law affecting rate of compensation. 
U.S.—^Alaska Indus. Bd. v. Chugach 

Blec. Ass^n, C.A.Alask€i, 246 F.2d 
866, reversed on otber grounds 78 
S.Ct 736, 366 U.S. 320, 2 L.Bd.2d 
, 796. 

Oompeusatiou for oertaiu pmAad mu 
less disabillty soouer «nds 
Where employee brought advei> 
sary proceedings for workmen^s com- 
pensatlon and recovered a judgmei4 
for compensation for ce^ln perlo<i 
unless claimanfs total disabillty 
should sooner terminate, a^rd waa 
conclusive between parties and em-' 
ployer could not subsequently have 
re-examined extent of dlsabiUty. 

Ala.—Sloss Sheffleld Steel & Iron Co. 
v; Nations, 8 So.2d 833, 248 Ala. 
107—^Bx parte Johnston, 165 So. 
108, 231 Ala. 468. 

Vormal defioienoles lu fiudlngu 
made in suppoii: of an order are 
waived where no appeal ia taken 
wlthin time allowed. 

Pa.—Midhetti r. State Woi*taien44 
Ina Fund, 17 A.2d 712, 143 Pm* 
Super. 458. ! ' ^ ^ 

Award for wristi res Judioiita 

Cor ■awj l yj iy ite at 

bipjr. llnlWj 46 oemvikavS^ 

jwher» in 
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all matters which may be adjudicable,**^ and ali 
issues before the tribunal at the time of entry of its 
decision,38 although there is authority to the effect 
that an award or judgment does not conclude mat¬ 
ters not decided, even though an issue as to such 
matters was raised,^® or such matters might have 
been or should have been decided.**® However, it 
is not res judicata of issues neither asserted nor re- 
quired to be asserted,or which could not prop- 
erly be asserted.^^ To have the conclusive char¬ 
acter of a final judgment a compensation award 
must rest on an independent determination of the 
issues on the merits after hearing in the customary 
tnode.*3 Thus, while denial of a motion to reopen 
an award after a hearing on the merits bars a sub- 
sequent motion to reopen based on the same 
grounds,*^ denial of such motion on an adjudication 


of technical insuflSciency without an examinatlon of 
the merits will not bar a subsequent motion based 
on the same grounds.^® Likewise, where an order 
is based on an ex parte application and is not a de- 
cision on the merits, questions properly involved 
may be considered left open for future determina¬ 
tion.*® A final adjudication that a claimant is not 
entitled to compensation for total disability is not 
res judicata of the entire controversy between the 
parties arising from a compensable injury,*^ and 
does not preclude claimant from subsequently rais- 
ing the question of whether he is entitled to compen¬ 
sation for partial disability.*® 

Where a determination by the compensation of- 
ficials is not final, the case remains open for final 
adjudication,*® At least under some statutes, an 


any provlslon for xnaking of a frac- 
tlonal award, that is, an award for 
an “upper ama” and a “lower arm.” 
Okl.—^Behllng v. Fox Rig & Lumber 
Co., 105 P.2d 632, 187 Okl. 682. 
Batentlon of a oompensatloxL oase 
on docket by orlginal Judgment ”for 
such further and necessary orders as 
may be mete and proper In the prem- 
ises” cannot in face of a statute de- 
olaring that decision of Judge hear¬ 
ing case shall be conclusive and bind- 
Ing on parties, subject to right of 
appeal, and llmiting subsequent pro- 
ceedings to those for moneys deter- 
mlned to be due, authorize a re-ex- 
amination of facts and flzation of a 
different basis of liability. 

Ala.—parte Johnston, 166 So. 108, 
231 Ala. 458. 

37, La.—^Harris v. Southern Carbon 
Co., App., 182 So. 370. 

Tex.—Commercial Standard Ins. Co. 
V, Brock, Civ.App., 167 S.W.2d 281, 
error refused. 

Wis.—Gergen v. Industrlal Commis- 
Bion, 23 N.W.2d 478, 243 Wls. 140. 
JBveiL that whloh oonld have been. 
presented but which was not is pre- 
cluded. 

Utah.—Silver Klng Coalition Mines 
Co. V. Industrial Commission of 
Utah, 69 P.2d 608, 92 Utah 511. 

38, Wash.—Collins v. Department of 
Labor and Industries, 259 P.2d 643, 
42 Wash.2d 908. 

39, JtOMB of hearing Issae presented 
bnt not decided 

Where an employee sustains an In- 
Jury which results in loss of an eye 
and loss of hearing, and state in¬ 
dustria! commission makes an award 
based on loss of eye, but makes no 
ftading as to whether or not there 
was a loss of hearing, and makes 
ne akra.rd based on a loss of hearing, 
although issue as to loss of hea^ring 
was 'presented, it has jurisdictioii to 
xnake a findlng of loss of hearing and 
«01 award based on it. I 


Okl.—E. a. Plke Co. v. Vice, 13 P.2d 
143, 168 Okl. 243. 

40. Wash.—^Munday v. Department 
of Labor & Industries, 213 P.2d 
481, 85 Wash.2d 374. 

41. Mass.—Hummer*s Case, 69 N.B. 
2d 295, 317 Mass. 617. 

N.J.—Janvari v. Peter Schweltzer 
Co., 91 A.2d 113, 21 3Sr.J.Super. 248. 

XsBue of medioal or «argioal treat. 
xnent 

(1) Issue of medical or surgical 
treatment is not necessaxily involved 
in a compensation matter, and while 
issue may be submitted by employee 
in his petition for compensation. It 
need not be, and where it has not 
been asserted, an award of compen¬ 
sation is not res judicata of issue. 
N.J.—^Van Tuyl v. Pederal Shipbuild- 

ing & Dry Dock Co., 108 A2d 483, 
32 N.J.Super. 406—Janvari v. Pe¬ 
ter Schweltzer Co., 91 A.2d 113, 21 
N.J.Super. 248—Janvari v. Peter 
Schweltzer Co., 80 A2d 367, 13 N.J. 
Super. 286. 

(2) Where a determination on em¬ 
ployee's orlginal claim for tempo- 
rary disability that claim was bar- 
red by llmltation was inevltable, 
fact that referee in his report, or 
commission in its pleading before 
court on review, asserted that no 
medical treatment was fumished was 
not determlnative of that question 
so as to preclude a subsequent de¬ 
termination that medical treatment 
had been fumished as a foundation 
for contlnulng jurisdiction of com¬ 
mission to mdke an award for a new 
and further disability. 

Cal.—^Pacific Indem. Co. v. Industrial 
Acc. Connnlssion, 193 P.2d 117, 85 
C.A.2d 490. 

48. Ky.—<31ear Pork Coa! Co. v. 
Oaylor, 286 S.W.2d 619—^Byme & 
Speed Coal Oorp. v. Dodson, 94 S. 

: W.2d 24, 268 Ky. 848. 

20Z 


43. N.J.—Streng*s Plece Dye Works 

V. Galasso, 191 A. 874, 118 N.J.Law 
267. 

44. Ky.—^Happy Coal Co. v. Harb 
barger, 65 S.W.2d 977, 261 Ky. 779 
—^Kentucky Wagon Mfg. Co. v. 
Esters, 297 S.W. 811, 221 Ky. 63. 

45. Ky.—Ciear Fork Coal Co. v. 
Gaylor, 286 S.W.2d 619—Byme & 
Speed Coa! Corp. v. Dodson, 94 S. 

W. 2d 24. 263 Ky. 848. 

46. Mass.—Frizzl's Case, 180 N.B. 
95, 237 Mass. 460. 

71 CJ. p 1438 note 82. 

47. RI.—^Esposito v. Walsh-EAlser 
Co., 66 A2d 402, 74 R.I. 31. 

48. RI.—^Esposlto V. Walsh-Kaiser 
Co., supra. 

49. U.S.—^Luckenbach S. S. Co. v. 
Norton, C.aA.Pa., 106 F.2d 137. 

Ind.—Swift & Co. V. Neal, 18 N.B.2d 
491, 106 Ind.App. 139. 

Md.—^Porter v. Bethlehem-Fairfleld 
Shipyard, 63 A.2d 668, 188 Md. 668. 
Mo.—Caldwell v. Melboume Hotel 
Co., App., 116 S.W.2d 232, opinion 
quashed on other grounds State ez 
rei. Melboume Hotel Co. v. Hostet- 
ter, 126 S.W.2d 1189, 344 Mo, 472. 
N.J.—Corasio v. ImhofC Berg Silk 
Dyeing Co., Dept Labor, 195 A. 
620, 16 N.J.Misc. 13. 

Utah.—Silver King Coalition Mines 
Co. V. Industria! Commission of 
Utah, 69 P.2d 608, 92 Utah 611. 
Wash.—State ex rei. Stone v. OUnger, 
108 P.2d 630, 6 Wash.2d 643. 
Previoas orders not final In thair 
natare may be modifled by compen¬ 
sation officials as changes occur in 
condition of injured mployee. 

Mass.—^Mozetskl's Case, 13 N.B.2d 
10, 299 Mass. 870—Shershun's Case, 
196 N.E; 696, 286 Mass. 379. 
Memorandam not signed, filed^ br 
sent to parties 

Unslgned memorandum relating tp 
compensation claim which was not 
flled as requlred by statute and coples 
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award for temporary disability is not regarded as 
final and leaves the case open for a subsequent award 
for permanent disability.^O 

Award based on agreement. An agreement pur- 
porting to settle a compensation claim when ap- 
proved by the compensation authorities may be- 
come in legal effect an award which is res judicata 
of the matters adjudicated and agreed on.5i An 
award based not on independent findings of fact, 
but on adoption and approval of an agreement en- 
tered into by the parties has been held to be final 
and conclusive only up to the date of its entry.52 

In subsequent proceedings for death benefits. 
Final determinations made in proceedings by a 
workman to secure compensation are res judicata in 
subsequent proceedings brought by his widow or de- 
pendents to recover death benefits under the com¬ 
pensation act.®^ Thus, if it has been determined in 
the workman*s proceeding that the accident is com- 


pensable, that fact is res judicata in subsequent 
proceedings for death benefits.54 

Admission, A failure to appeal from an award 
coupled with payment thereunder may operate as 
an admission of the disability found.^^ 

Waiver and estoppel, Where the essential ele- 
ments of waiver^® or estoppel^*^ are found to exist, 
a person may be barred to deny the validity or effect 
of a compensation award. When payment of com¬ 
pensation is made under an award, it has been held 
that the parties are bound thereby, at least in so 
far as any change may be made by virtue of a 
statute authorizing modification, reinstatement, 
suspension, or termination of an award on a show- 
ing that the disability of the employee has increased, 
decreased, recurred, or terminated.®* 

b. Effect of Statutes 

The conci usi veness or effect as res Judicata of the 
original or prior award or judgment in compensation pro- 


of which were not sent to parties, 
held not “final order” which would 
preclude suhseauent award to claim- 
ant. 

U.S.—American Mut. LlabiUty Ins. 
Co. of Boston V. Lowe, C.C.A.N.J., 
85 F.2d 626. 

Ozder of paymeiita nntll final deter- 
mhiatlon 

Order reaulrinsr employer to pay 
employee compensation at specifled 
weekly rate and to continue such 
payments until final determlnatlon or 
untll otherwlse ordered by commls- 
sion held not “final order’* so as to 
preclude commlssion from exercisiniT 
further Jurisdiction, slnce It Indicat- 
ed commlssion Intended to retaln Ju- 
risdlctlon of oause, and contemplated 
further hearlng to determlne extent 
of disability. 

OkL—Orth Klelfeker & Wallace v. 
Scott, 49 P.2d 112, 178 Okl. 448. 
Board’8 approval of agreement be- 
tween parties for less than adeauate 
compensation does not have charac¬ 
ter of final Judgment and is not con¬ 
clusive, ‘ evldent purpose of statu- 
tory requirement of board’s approba- 
tlon of an agreement for compensa- 
tipn .being to secure full compliance 
with statute. 

N.J.—sStreng^s Piece Dye Works v. 
Galasso, 191 A. 874, 118 N.J.Law 
267. . 

Becoaumendatioa 

Where commlssion has made no 
award or finding but slmply a rec- 
emmendatlon, it must be taken as 
tentartifve and as leavlng case stili 
open for final adjudlcatlon. . 

Utah.—Silver King Coalition Mines 
'CSflWfv.', Industrial Gommisslon of 
/atah, j 69 Pi8d 608, 92 Utah 611, 

60. Okl.—T. C. Ottlnger Co. v. Hali, 
73 P.2d 468, 181: GK.' 384. ' . i 


Award eonttnuing canse 

Where commlssion awarded an in- 
jured employee compensation for 
temporary total disability and con- 
tinued cause to a future date to de- 
termine any permanent partial dis¬ 
ability that might exist, but made 
no order that employee’s temporary 
disability had ceased, it is not pre- 
cluded on a subsequent hearing, on 
motlon of Injured employee for fur¬ 
ther compensation for total perma¬ 
nent disability, from entering an or¬ 
der requirlng further i)ayment for 
temporary total disability. 

Okl.—^Earl W. Baker & Co. v. Hol- 
comb, 16 P.2d 64, 160 Okl. 129. 
'*The pasrment of the temporary 
disability award, and the release 
thereon, was no bar to the subsequent 
proceeding for compensation for the 
pennanent disability caused by the 
Injury.” 

Cal.—^Massaphusetts Bondlng & Ins. 
Co. V. Industrial Accident Commis- 
sion of Callfornia, 168 P. 1060, 1062, 
176 C. 488. 

Where statute anthorises award for 
partial Inoapaoity, after expiration 
of specifled period of total disability, 
award may be granted in a proper 
case, although there has been a pri¬ 
or determlnatlon on an applicatlon 
for total incapaclty. 

Me.—liemelin’s Case, 124 A. 204, 128 
Me. 478.* 

51. Tjr.S.—Industrial Commlssion of 
Wis. V. McCartin, Wis., 67 S.Ct. 
886, 880 XJ.S. 622, 91 L..Eid. 1140, 169 
A.L.E,, 1179. 

52. Pa—Camizzl v. B. T. Praim 

liOVdE Co.>, 29 A.gd 425, 161 PaSuper. 
3—^Kflgore v. State Workmen’a In¬ 
surance Pnnd, 198 A. 294, 127 Pa 
Super. 218. . ' . ‘rr i . . 


53. N.J.—^Hagerman v. Lewis Lum- 
ber Co., 93 A.2d 632, 24 N.J.Super. 
120, afflrmed 99 A.2d 613, 13 N.J. 
315. 

64. N.J.—Hagerman v. Lewis Lum- 
ber Co., supra. 

55. Admission of total disability 
An eraployei^s failure to appeal 

from original award of compensa¬ 
tion for total disability resultlng 
from leg Injury, and his making of 
payments thereunder for more theui 
a year, amounted to an “admission" 
that employee had been totally dls- 
abled by leg InJury for period of ap- 
proxinoately two years. 

Pa—Thomas v. Susquehanna Col- 
lierles Co., 25 A.2d 98, 148 PaSu- 
per. 161. 

56. Employer and oarrier held not 
to have waived right to deny causal 
relation between accident and hemi¬ 
plegia because original award for 
fracture of leg was paid without 
question, where it dld not appear 
that employee made any assertion 
that hemiplegia was resuit of acci¬ 
dent until long after payment of 
awaxd for fracture. 

N.T.—Springer v. Van Dom, 288 N. 
T.S. 312, 247 App.Div. 436, amend- 
ment of decision denied 290 N.Y.S. 
647, 248 App.Div. 797. 

67. Arlz.—Muehlebach v. Dorrls- 
Heyman Fumiture Co., 38 P.2d 
839, 43 Ariz. 626. 

Xnjur^ employee having oolleoted 
and used compensation award Is 'ed- 
topped to deny validity or blndlng 
erfect thereof. 

Ariz.—^Muehlebach v. Dorrls-Heyzt^ 
Fumiture Co., supra. t I f v 

58» PA-T^oste^ V. 

; 17^ .At 77% 114 
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ceedings may be llmited or otherwfse affected by pro- 
vlslons for review contalned In the compensatlon acts; 
but statutes authorizing the review or modificatlon of an 
dward or Judgment on a change of condition, the recur- 
rence of the incapacity, or Its aggravatloh, Increaae, or 
termfnatlon do not affect the conciusivenees of the award 
or Judgment In question as to matters of law or fact 
reaiding in the adjudicatlon, although the prior award or 
Judgment is not res Judicata as to matters open to re¬ 
view under such statutes. 

The conclusiveness or effect as res judicata of 
the original or prior award or judgment in compen- 
sation proceedings may be limited or otherwise af¬ 
fected by provisions for review contained in the 
compensation acts,®® such as those authorizing the 
compensation offidals to rescind, alter, or amend an 
award for good cause shown,®® error or mistake,®! 
or whenever in the opinion of the compensation of- 
ficials a change may be justified.®® Thus, under a 
statute authorizing review on the ground of a mis- 
take in a determination of fact, an award based 


on such mistake is not res judicata.®® So, under a 
statute authorizing the compensation officials to re¬ 
view an award on the ground of error, mistake, or 
change of condition, their determinations as to the 
extent and duration of the disability and the amount 
or compensation properly to be awarded are subject 
to future change in the event the estimate on which 
the award was originally based proves to be in- 
correct.®^ However, such statutes do not necessa- 
rily deprive the original or prior award or judgment 
of all effect as res judicata.®® A statute authoriz¬ 
ing the compensation officials to review sm award for 
good cause shown does not authorize such officials 
to re-examine a question of law determined by a 
court on an appeal from their prior award.®® 

Statutes authorizing review or modification of an 
award or judgment on a change of condition, the 
recurrence of the incapacity, or its aggravation, in- 
crease, diminution, or termination do not affect the 


69. Conn.—Saddlemlre v. American 
Brldge Co., 110 A. 63, 94 Conn. 618. 
71 C.J. p 1436 note 54 [bj. 

60. Cal.—^Bartlett Hayard Co. v. In- 
dustrlal Accident Commisslon, 265 
P. 195, 203 C. 622. 

71 C.J. p 1435 note 54 [aj. 

Good cause as ground for modlflca- 
' tlon see infra $ 854. 

fl. TJ.S.—^McCartby ■ Stevedorlng 
. Corp. v. Norton, D.C.Pa., 40 F.Supp. 
960. 

Error or mistake as ground for modl- 
flcation see infra 9 854. 

esii Md.—Stevenson v. Hili, 185 A. 
661, 170 Md. 676. 

81glit -to fompensarUoiL foz later se- 
snlts of ii^Tizy 

(1) Under a statute glvlng com- 
fdl8sfdfi''p6wer to make sucb' modid- 
catiobs or changes wlth respect to 
form^ flndihga or decisions as In its 
oj^idn iiiay‘ be JnStifled, ab award 
dbeaf not render res Judicata question 
of wbetber clfeUnant mlgbt not be en- 
tfCLed to fuHber' compensation for 
results of lilijtiry iater developtng. 
CMiio.i^-Orfeiiier V. Industiial Commls- 

slon, 67 N.E.2d 233, 144 Ohlo St. 
'^135—stiatte* ax reL W^berger v. 
Bidteirial Commissi<^ 38 NM2d 
-"aH 139 Cbio SV 92. 

(2) Under SUch statute an award 
for dtaabiUty, not permanent and to- 
tal. for: a. perlod ezpiring at a eer- 
tain time, wbether before or after 

is not, res Ju- 
dlGat6' ^ Eubfiequent proceed^lng for 

^Wli^sa^ox^ fqr permaneret, an<L.tPrj 

tal ^sablUty ezlsting after.resgvii»- 
tj^p^tbat pwiod., , . -j, 

Obloi—Cramer, v. Indxtstrla;^ Conqbds- 
sion, supra. 

statute h ^ 
- on - appeal^ ds^Aot 


“res Judicata” of question whether 
clalmant might not be entitled to fur- 
tber compensation for results of In- 
Jury later developing. 

Ohlo.—Clendenen v. Industrial Com- 
misslon, 46 N.E.2d 108, 140 Ohlo 
St. 414. 

Sohedule award is not a flnal adju- 
dication between parties where board 
has a contlnuing jurisdiction in ev- 
ery case and may at any time make 
such changes with respect to former 
flndings or orders as in its opinion 
may be Just 

N.T.—Carolan v. B. Hoe & Co., 233 
N.Y.S. 333, 225 App.Div. 393. 

63. tr.S. —^McCarthy Stevedoring 

Oorp. v. Norton^ D.dPa., 40 F.Supp. 
‘960. 

Mistake in determination of fc^t eus 
ground for review see infra 5 866.' 

64. Colo.—Morrison v. Clayton Coal 
Co., 181 P.2d 1011, lie Colo. 501. 

ExoeptioiL as to uonies pald 
An ezceptlon contained in statute 
raferred; to in text to effect that re¬ 
view cannot affect monies already 
paid, preeludes commisslon, after de- 
termlning by a prior award that 
monies pald are property of clalm¬ 
ant, from flnding or review that 
monies were not property of claiin- 
ant wd n^st be retum^ to ipisurer. 
Colo.—^Morrison v. Clayton Coal Co., 
181 P.2d 1011, 116 Colo. 601. 

■ • ; , ‘ M 

68. 'La.—0’E)onneftl' V.' Fortuna 011 
'Coi, 120.SO. 78«; 19 UarAppw 699w. ■ 

71 C.J. p 1436 note 60 tbj 'C21;i/, 

Wstaka.ff ISfW . 

. A A^ovislen foz^ 9ebrtew:ef<aii7aiW4<rd 
bid4axise'of ch(§digbt>al eon#lt4il9ak(HBais- 
takeAiotr to 

[ a mistake of law. .c , . 

20 $ 


Tex.—^Jones v. Casualty Reclprocal 
Ezch., Civ.App., 276 S.W. 279. 

71 CJ. P 1436 note 60 [bJ (1). 

Flnding as to liability res Jndloata 

(1) Under a statute authorizing 
compensation commission to review 
an award on ground or error, mis¬ 
take or change of condition it has 
been held that flnding of commission 
as to liability for compensation is 
res Judicata. 

Colo.—^Morrison v. Clayton Coal Co., 
181 P.2d 1011, 116 Colo. 501. 

(2) A provlsion that a Judgment 
for perl 9 dical paymentb may be re- 
vlewed and amount allowed by court 
reduced or raised in accordance wlth 
evldence Introduced at time of such 
review dbes not authoilze a relitiga- 
tlon of question whether plaintiff^s 
injuries were IncUrred under duch 
clrcumstances as to make defendant 
liabla ‘■ 

Kan.~Falcona v. Hamilton Coal & 
MercantUs Cb., 250 P^ 1968, 122 
Kan. 187rf 

66. Cal.—United Dredglng Co. v. In- 
dustrial Accident Cexmniaslob, 2^4 
P. 922, 208 C. 705. '. 

71 C.J, p 1436 note 67« , , 

Statute abtUOKlzing ^ddlfloe^u tu 
aoeordaaoe^ wltU faots fouud' 

A statute pto^Wding compen¬ 

sation officials' may re'v^’ew bil' award, 
and in accordance with the facts 
found on such revienr,' Ubeesn eisd, di^ 
nilnish; &r indi^ease oomqwsatton pre- 
vlousiy awairdedi does’ not authorize 
bdmj^^ibatlon offiotalb te cerTeet eav 
rb^ olf law tzO^erent ix 9 'Judgmeat of 
a court on Ub bgppecd ftofeuTfhelr prior 

UlorthDakiota WOrk- 
meM GottipebbatlekbB^brdeb^ N. 
589/68 479.0 

71 C.J. p 14dftuetei6^^j|a3k-4^. ^; 
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conclusiveness of the award or judgment in ques- 
tion as to matters of law or fact residing in the ad- 
judication.^'^ In proceedings brought under such 
statutes the original or prior award or judgment is 
conclusive of all questions determined,®^ whether 


of law®^ or of fact,*^® or which might have been 
presented and determined,*^^ and all essentials lead- 
ing to the award or judgment, “^2 including those in- 
volving jurisdiction,'^* the right to compensation,'^^ 


Ga.— Chlcagro Brldgre & Iron Co. 
V. Cole, 28 S.E.2d 900, 70 GcuApp. 

599* ^ , 

]^o.—Scannell v. Fulton Iron Works 
Co., App., 280 S.W.2d 484, appeal 
transferred, see 289 S.W.2d 122, 866 
Mo. 889. 

—^Tucker v. Frank J. Beltramo, 
Inc., 186 A. 821. 117 N.J.Law 72, 
afllrmed 192 A. 62, 118 N.J.Law 301, 
S.a^Cromer v. Newberry Cotton 
Mills, 23 S.E.2d 19, 201 S.C. 849. 
XTot means of oorrectliigr errors 

(1) Statutes sucb as those refer- 
red to In text do not afford means of 
correctingr errors made In original or 
prior award or judgment 

Tex.—Commercial Standard Ins. Co. 
V. Brock, Civ.App., 167 S.W.2d 281, 
error refused. 

(2) Thus, a petition under a stat¬ 
ute relating to review of compensa- 
tion awards for change of condition 
may not be used to obtain a reversal. 
Hl,—.*V7‘eymer v. Industrial Commis- 

sion, 88 N.E.2d 841, 404 111. 271. 

<3) Even though whole evidence In 
a proceeding to review an award un¬ 
der such statutes should show that 
original award was wrong, original 
awafd cannot be revlewed or set 
aside. 

m.—^De Bartolo v. Industrial Com- 
mission, 30 N.E.2d 677, 375 HI. 
103. 

68. Mass.—Mozetskl's Case, 13 N.E. 
2d 10, 299 Mass. 370. 

Okl.—Texas Co. v. Atklnson, 62 P.2d 
1204, 178 OkL 480. 

An order refnslng to open olalm, 
from which claimant did not appeal, 
was ^'res judicata” of any right of 
claimant to have award revlewed on 
conditions existing up to that time. 
Tex.—Commercial Standard Ins. Co. 
v. Brock, • Civ.App., 167 S.W.2d 281, 
error refused. 

69. N.J.—-Brake v. C. V. Hili & Co., 
187 A. 637, 117 N.J.Law 290— 
Tucker v. Frank J. Beltramo, Inc., 
-180 A. 821, 117 N.J.Law 72, af- 
flrmed 192 A. 62, 118 N.J.Law 301. 

iSnedeb v. Daley Excavatlng Co., 
38 A.2d 69i^ 22 N.JJlisc. 310. 


Vix Giat.—Marylasid Cas. C6. v. Plt- 
' &E.2d 319, 12 Ga.App. 888. 

Mont—Paulich v. Republic Coal Co., 
102 P.2d 4 ; 110 Moirt. 174. 

Y. hbi i87 

_jA,,^37, :^7 N.J,?:^.f^ipyt>290-T^Tuckor v. 

Inc,, ljJ6>A.,32i, 


•51- 


; 72,. afi^rno^ ^22; A. 62, 
^^cayatihA Co., 


71- UtaJh.—Silver Klng Coalltion 
Mines Co. v. Industrial Commlssion 
of Utah, 69 P.2d 608, 610, 92 Utah 
611. 

”When the commission makes or 
denies an award upon a hearing, that 
flnding wlll stand as a matter adjudl- 
cated as to the facts as they then 
existed whether or not they may 
have all been presented.” 

Uta^—Silver King Coalltion Mines 
Co. V. Industrial Commission of 
Utah, supra. 

72. Ga.—City of Atlanta v. Padgett, 
22 S.E.2d 197, 68 GaA^pp. 96. 

Mich.—^Ledward v. Public Welfare 
Board of Flint, 299 N.W. 104, 298 
Mich. 361. 

71 C.J. p 1436 note 66 [a] (1). 
Essentlal ultimate faots 
In proceedings \mder provision con- 
ferring contlnulng jurisdictlon on 
board to modify payment previously 
awarded because of change in condi¬ 
tion, essential ultimate facts neces- 
sary to be established and which 
were adjudicated in original award 
could not be revlewed. 

Ind.—^Luklch v. West Clinton Coal 
Co.. 10 N.B.2d 802, 104 IndLApp. 78. 


73. N.J,—DraJke v. C. V. HiU & Co., 
187 A. 637, 117 N.J.Law 290— 
Tucker v. Fiank J. Beltramo, Ino., 
186 A. 821, 117 N.J.Law 72, af- 
flrmed 192 A 62, 118 N.J.Law 301. 

Crecco v. Daley Excavatlng Co., 
38 A2d 696, 22 N,J.Misc, 810. 

71 C.J. p 1436 note 61. 

Xn. Vorth OaroUna 
In a proceeding by a workman to 
set aside a compensation award on 
ground that he was an independent 
contractor and not an employee and 
that therefore commission was with- 
out jurisdiction to make an award, 
whereln defendants olaimed that 
commission could not determine 
workman^s challenge to Its jurisdic¬ 
tion because compensation act au- 
thorized review only on ground of 
change of condition, it was held that 
statute authorizing review on ground 
of change of condition applies only 
where commission has jurisdiction 
and does not predude an attack on an 
award because of commission^^s lack 
of jurisdiction of subject matter. 
N.C^—Hart V. ThomasvlUe Motors, 
Inc., 92 S.E.2d 678, 244 N.C. 84- 
1^ ‘dl^alioma 

(1)' An ad^didatlon of a jurisdic- 
t)l6f«Ll'^isdue pnaclUd^ Inaniry into 
^tres^on si^tmeligit^ent 
for bo:{M,^ii^s(s^on' on 
gfoun^of 'change bf ‘donattlon. . 

l OkL—Consolidated Motof 


Terminal v. Vineyard, 148 P.2d 
610, 193 Okl. 888—^Hughes Motor 
Co. V. Thomas, 299 P. 176, 149 OkL 
16. 


(2) Where evidence in original 
compensation proceeding is sufficient 
to establish fact on which commis¬ 
siones jurisdiction depends, commis¬ 
sion by taklng jurisdiction wlll be 
deemed to have determined jurlsdic- 
tional fact, precluding inguiry Into 
jurisdictional Question in subseQuent 
proceedings for compensation on 
grround of change of condition. 

Okl.—Beck v. Davis, 64 P.2d 371, 176 

OkL 628—^Pinkston Hardware Co. 
V. Hart, 46 P.2d 601, 172 OkL 666— 
Sterling Milk Products Co. v. Un- 
derwood, 29 P.2d 987, 167 Okl. 361. 

(3) This rule is especially appll- 
cable as against an employer attack- 
Ing an order on jurisdictional grounds 
where employer on his bwn motion 
reoiuested commission to conduct a 
hearing and make order being at- 
tacked, particlpated in hearing, and 
complled with order. 

Okl.—Beck v. Davis, 64 P.2d 371, 175 
OkL 628. 

<4) However, where commission 
merely approved a compensation set- 
tlement, in absence of a statement of 
facts and wlthout hearing evidence 
or maklng flndings, commission*s ju¬ 
risdiction to reopen case because of 
employee^s changed condition may 
be Questioned. 

Okl.—City of Tulsa v. State Indus¬ 
trial Commission, 113 P.2d 987, 189 
Okl. 78—City of Duncan v. Ray, 23 
P.2d 694, 164 Okl. 206—^Hardy Sani- 
tarium v. De Hart, 22 P.2d 379, 164 
Okl. 29—Spivey & McGill v. Nixon, 
21 P.2d 1049, 163 Okl. 278—Rora- 
baugh-Brown Dry Goods Co. v, 
Mathews, 20 P.2d 141, 162 Okl 283. 


74i lowa.—Stlce v. Consolidated In- 
diana Coal Co., 291 N.W. 462, 228 
lowa 1081. 


N.J.—^Breheny v. Bssex County, 41 A 
2d 890, 132 N.J.Law 684, affirmed 46 
A2d 700, 134 N.XLaw 129—Drake 
V. C: V. Hili & Co., 187 A 637, llT 
N.J.Law 290—^Tucker v. Frank J. 


Beltramo, Inc., 186 A 821; 117 NIJ. 
Law 72, affirmed 192 A 62, 118 N.J. 
Law 801. ,, l' 

. Crecco v. Daley Excavatlng Cbw 
88 A2d 696, 22 N.J.Misc. 81(|. : 


Uabillty of Insureff,' 
fioally detexmi^ed^ tvditik 

consldered. • ' '' - - ■ j 

39^ 8if 


riTsr 
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the basis on wbich the award should rest,75 whether 
timely notice of injury was given,*^® whether or 
not tibe employee was engaged in covered employ- 
ment,77 whether or not the injury arose out of,78 


or in the course of,^® emplo 3 rment. It is also con- 
clusive as to the fact of injury,8® or disability,8i 
its cause,82 nature and extent;83 and the review- 
ing tribunal acting under sudi statutory authority 


75- Ind.—^Bartley v. Burgrer, 149 N. 

B. 456, 83 Ind.App. 616. 

71 C.J. p 1486 note 62. 

76. Ga.—City of Hapeville v. Pres- 
ton. 16 S.E.2d 774, 65 Ga.App. 835. 

77. Idaho.—^Blackbum v. Olson, 207 
P.2d 1160, 60 Idaho 428. 

78. Ga.—Manufacturers Cas. Co. v. 
Husklns, 90 S.B.2d 604, 93 Ga.App. 
10—^Rhindress v. Atlantic Steel Co., 
32 S.E.2d 654, 71 Ga.App. 898. 

Okl.—Warren & Bradshaw Drlllingr 
Co. V. Boyd, 271 P.2d 324—^P. BL 
Ketler Co. v. Hanks, 234 P.2d 623, 
205 Okl. 200—Nash v. Douglas Alr- 
craft Co., 214 P.2d 919, 202 OkL 
459. 

71 C.J. p 1436 note 66. 

79. Ga.—^Manufacturers Cas. Co. v. 
Huskins, 90 S.E.2d 604, 93 Ga.App. 
10—Hhindress v, Atlantic Steel Co., 
32 S.B.2d 554, 71 Ga.App. 898. 

Okl.—-Warren & Bradshaw Drlllingr 
Co. V. Boyd. 271 P.2d 324—F. K. 
Ketler Co. v. Hanks, 234 P.2d 623, 
205 Okl. 200—Nash v. Dougrlas Alr- 
craft Co., 214 P.2d 919, 202 Okl. 
459. 

71 C.J. P 1436 note 67. 

80. m.—Coblne v. Industrial Com- 
misslon, 183 N.B. 220, 850 111. 384 
—Slogro Coal Co. V. Industrial Com- 
mission, 138 N.B. 171, 307 111. 41. 
Adjudioation as to whetlier there 

was an. aooldontai injury is res Judi¬ 
cata on subsequent review. 

Ga.—^Bliindress v. Atlantic Steel Co., 
32 S.B.2d 554, 71 Ga.App. 898. 
Separate inJnxles 

Where compensation award against 
flrst employer is made to employee 
for injuries, and for increase in such 
injuries duringr employment by a 
second employer, and award becomes 
llnal, and second award in same 
amount is made against second em¬ 
ployer for a second. injury and that 
award becomes flnal, two awards are 
res Judicata on issue whether there 
were separate injuries in subsequent 
suit to set aside order refusingr to 
terminate compensation. 

XJ.S.—^Pillsbury v. Liberty Mut. Ins. 
Co., C.A.Cal., 182 P.2d 743. 

81. 111.—Cobine v. Industrial Com- 
mission, 183 N.B. 220, 350 111. 884. 

71 aj.. p 1437 note 69. 

82. Ga.—^Pldelity & Casualty Co. v. 
Brooks, 28 S.B.2d 348, 70 Ga.App. 

* 355—^Hartford Accident & Indem- 

nity Co. v. Camp, 26 S.B.2d 679, 69 
Ga.App. 758. 

-Mieh-—Boyieh v. J, A. Utley Co., 11 
N.W.2d 267, 306 Mlch. 625. 
.Okl.~7Di<more v. Charles M. Suttle 
(;johiBt.Xo., 241 P.2d 590. 


Pa.—Seko v. Hub Knitting Co., 16 A. 
2d 138, 142 Pa.Super. 309. 

Huha V. BC. C. Frick Coke Co., 
Com.Pl., 4 Pay.L.J. 171. appeal dis- 
missed 27 A.2d 739, 119 Pa.Super. 
108. 

STo caasal conneotion between. aod- 
dent and disability 

(1) Judgrment settingr aside award 
of compensation on grround that 
there was no causal connectlon be- 
tween Industrial accident and disabil¬ 
ity for which compensation was 
sougrht, was res Judicata in subse¬ 
quent proceedingr broug-ht by em¬ 
ployee to review award on ground 
his disability had recurred and in- 
creased. 

111.—^Weymer v. Industrial Commls- 
sion, 88 N.B.2d 841, 404 Hl. 271. 

(2) Pindlngr that then existlngr neu- 
rosis bore no causal relation to com- 
pensable accident was *‘res Judicata." 
N.J.—^Drexl v. Jurgensen, 22 A.2d 

816, 19 N.JJdisc. 643. 

Order ilning no aggravatlon to a 
pre-ezlstingr dlaease by reason of an 
injury, If not appealed from, be¬ 
comes res Judicata, but, If order 
filnds an aggravation to a pre5xisting 
disease by reason of an injury, any 
change in disability, occurring aft- 
er order, may be provlded for either 
by way of increasing or decrecuslng 
number of degrees of permanent par- 
tial disability. 

Wash.—^Bomano v. Department of 
Labor and Industries, 146 P.2d 186, 
20 W€Lsh.2d 108. 

83. Arlz.—Grim v. Industrial Com- 
mlssion, 214 P.2d 892, 70 Ariz. 1— 
Badaca v. U. S. Smelting, Befinlng 
& Min. Co., 158 P.2d 540, 62 Arlz. 
464—Schultz V. Industrial Commis- 
sion, 87 P.2d 872, 44 Arlz. 357— 
Wise V, Slx Companies, 28 P.2d 
1007, 43 Ariz. 24. 

Ga.—^Prallsh v. Boyal Indemnity Co., 
186 S.E. 567, 53 Ga.App. 557. 
Idaho.—^Barry v. Peterson Motor Co., 
46 P.2d 77, 65 Idaho 702. 

Ind,—^Frazier v. Knox Consol. Coal 
Corp., 46 N.B.2d 275, 112 Ind.App. 
649. 

lowa.—Stice v. Consolidated Indiana 
Coal Co., 291 N.W. 462, 228 lowa 
1031. , 

Mich.—Webber v. Steiger Lumber 
Co., 84 N.W.2d 516, 322 Mich. 675— 
Boyich v. J. A. Utley Co., 11 N.W. 
2d 267, 306 Mich. 625—^De Bemar- 
dl y. Oliver Iron Mining Co., 259 
N.W. 893, 271 Mich. 212—^Magnuson 
V. Oliver Iron Mining Co., 269 N.W. 
317, 270 Mich. 4827-McKay V. Jaek- 
son & Tlndle, 256 N.W. 480, 268 
I Mich. 452. 


N.J.—Sanderson v. Crucible Steel 
Corp., 66 A.2d 188, 3 N.J.Super. 209. 

Breheny v. Bssex County, 41 A. 
2d 890, 132 N.J.Law 584, afllrmed 45 
A.2d 700, 134 N.J.Law 129—Licker 
V. J. G. Martin Box Co.. 21 A.2d 
595, 127 N.J.Law 136—Cirlllo v. 
United Bngineers & Constructors, 
8 A.2d 696, 121 N.J.Law 611— 

Drake v. C. V. Hili & Co., 187 A. 
637, 117 N.J.Law 290—^Tucker v. 
Frank J. Beltramo, Inc., 186 A. 
821, 117 N.J.Law 72, afflrmed 192 
A. 62, 118 N.J.Law 301. 

Blaziak v. Bastwood-Nealley 
Corp., 57 A.2d 568, 26 N.J.Misc. 
116—Crecco v. Daley Excavating 
Co., 38 A.2d 696, 22 N.J.Misc. 310 
—Leiserowitz v. Prima Donna Silk 
Mills. 187 A. 369, 14 N.J.Misc. 792. 
Okl.—Safeway Stores v. Brumley, 128 
P.2d 1006, 191 Okl. 270—Davon Oil 
Co. V. State Industrial Commisslon, 
61 P.2d 579, 177 Okl. 612. 

Or.—^Hoffmeister v. State Indus. Acc. 
Commisslon, 166 P.2d 834, 176 Or. 
216. 

Pa.—^Zerby y. Beading Co., 189 A. 
681, 126 Pa.Super. 397—^Bvans v. 
Philadelphia & Beading Coal & 
Iron Co., 176 A, 791, 116 Pa.Super. 
284. 

Wash,—White v. Department of La¬ 
bor and Industries, 293 P.2d 764, 
48 Wash.2d 413. 

W.Va.—^Beed v. Compensation Com’r, 
18 S.E.2d 793, 124 W.Va. 37. 

71 C.J. p 1437 note 70. 

ConditiLon. at time 

An award is res Judicata as to 
condition of injured employee at 
time it is made or entered. 

Ind.—^Frazier v. Knox Consol. Coal 
Corp., 46 N.B.2d 276, 112 Ind.App. 
649. 

Mich.—^Murray v. Ford Motor Co., 
296 N.W. 284, 296 Mich. 848—Pen- 
track V. Motor Products Corp., 267 
N.W. 868, 276 Mich. 857. 

Okl.—Indian Territory Illuminating 
Oil Co. V. State Industrial Com- 
mission, 89 P.2d 933, 185 Okl. 68. 
Pa.—^Poster v. Mellon Stuart Co., 173 
A. 778, 114 Pa.Super. 311. 

S.D.—Stowsand v. Jack Babblt Lines, 
58 N.W.2d 298, 76 S.D. 11. 

Tex.—Commercial Standard Ins. Co. 
v. Brock, Civ.App., 167 S.W.2d 281, 
error refused. 

71 C.J. p 1487 note 70 [a]. 

nnding that injury did not oanse 
permanent disability cannot be re- 
viewed in proceeding to review com- 
pensati6n award granted on ground 
of change of disability. ' 

111.—^De ^artolo v. Industrial Com- 
mlssion. 30 N.B.2d 677, 376 HL ipS. 
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is limited to a consideratiori of siich facts only as statutory provisions, that is, depending on the terms 
have arisen since the making of the original of the particular provisions involved, a change of 
award.®^ condition, recurrence of the incapacity, its aggrava- 

The prior award or judgment is not, however, res tion, increase, diminution, or termination, since the 
judicata as to matters open to review under such prior award or judgment but such matters are 


34 Ga.—Fralish v. Royal Indemnity 
Co., 186 S.E. 667, 63 Ga.App. 567. 

Idaho.—Barry v. Peterson Motor Co., 
46 P.2d 77, 66 Idaho 702. 

Mich.—^Magnuson v. Oliver Iron Min¬ 
ing Co., 269 N.W. 817, 270 Mich. 
482—^McKay v. Jackson & Tindle, 
266 N.W. 480, 268 Mich. 462. 

Mont—Shugg V. Anaconda Copper 
Mining Co., 46 P.2d 436, 100 Mont. 
169. 

K.J.—Sanderson v. Crucihle Steel 
Corp., 66 A.2d 188, 8 N.J.Super. 
209. 

Tucker v. Frank J. Beltramo, 
Inc., 186 A. 821, 117 N.J.Law 72, af- 
flrmed 192 A. 62, 118 N.J.Law 301. 

71 C.J. P 1437 note 71. 

85. Ariz.—Schultz v. Industrial 
Commission, 37 P.2d 372, 44 Ariz. 
867. 

Ga.—General Motors Corp., Chevro¬ 
let Division v. Dempsey, 91 S.B.2d 
860, 93 Ga.App. 423—^Maryland Cas. 
Oo. V. Pltman, 36 S.E.2d 819, 72 Ga. 
App, 838—^Rhindress v. Atlantic 
Steel Co., 32 S.E.2d 654, 71 Ga.App. 
898—City of Atlanta v. Padgett, 22 
.S.B.2d 197, 68 Ga.App. 96—^Em- 
ployers’ Llabllity Assur. Corp. v, 
Johnson, 8 S.E.2d 642, 67 Ga.App. 
416. 

Idaho.—Koegler v. C. F. Davidson 
Co., 209 P.2d 728, 69 Idaho 416— 
Barry v. Peterson Motor Co., 46 
P.2d 77, 66 Idaho 702. 

111.—^De Bartolo v. Industrial Com¬ 
mission, 30 N.B.2d 677, 876 IU. 
103. 

La.—^Harrls v. Southern Carbon Co., 
181 So. 469, 189 La. 992, conformed 
to, App., 182 So. 870. 

Md.—Jackson v. Bethlehem-Sparrows 
Point Shipyard, 66 A.2d 702, 189 
Md..688. 

Mass.—Mozetskl’s Case, 18 N.E.2d 10, 
299 Mass. 370. 

iMich.—^Van Dorpel v. Haven-Busch 
Co., 86 N.W.2d 97, 360 Mich. 185— 
Webber v. Steiger Lumber Co., 84 
N.W.2d 616, 322 Mich. 675—Mikul- 
skl V., Hudson Motor Car Co., 9 N. 
WM 20^ 806 Mich. 97—Ledward 
V. PubUc Welfare Board of Fllnt, 
299 N.W. 104, 298 Mich. 861—Mur- 
ray v* Ford Motor Co., 296 N.W. 
284, 896 Mich. 848—^Houg v. Ford 
Motor Co., 286 N.W. 27, 288 Mich. 
/ 478—Schneyder v. Cadillac Motor 
Car Oo.„ 273 N.W. 418, 280 Mich. 
127. 

rNJ[,*^-^J%ava)rl v. Peter Schweitzer 
Co^M A,2d ^67, 13 N.J.Super. 286 
ijj-tSftjsderson V. Cruoibls. Steel Corp., 
66 A2d 188, 8 N.J.Super. 209. 

^' viLicker.. V. J. G. Martin Boz Co., 
.21 A.2d 696, 127 N.J.Law 136— 


Cirillo V. United Englneers & Con- 
structors, 8 A.2d 596, 121 N.J. 
Law 611—^De Santis v. Turner 
Const Co., 1 A.2d 202, 120 N.J.Law 
690. 

United Englneers and Construc¬ 
tore V. Anderson, 187 A. 863, 14 N. 
J.Misc. • 799—^Funari v. Standard 
Sanitary Mfg. Co., 177 A. 431, 13 N. 
XMisc. 226. affirmed 181 A. 44, 116 
N.J.Law 606. 

Okl.—Knapp v. State Industrial Com¬ 
mission, 164 P.2d 964, 196 Okl. 56 
—Dennehy Const. Co. v. Kidd, 187 
P.2d 635, 192 Okl. 463—Nelson v. 
Carter 011 Co., 130 P.2d 289, 191 
Okl. 388—^Amerada Petroleum Cor¬ 
poration V. Whlte, 64 P.2d 660, 179 
Okl. 82—Skelly Oil Co. v. Goodwln. 
82 P.2d 67, 168 Okl. 141. 

S.C.—Atkins v. Charleston Shlpbuild- 
Ing & Drydock Co., 83 S.E.2d 46, 
206 S.C. 63—Cromer v. Newberry 
Cotton Mills, 23 S.E.2d 19, 201 S.C. 
349. 

S.D.—Stowsand v. Jack Rabbit Lines, 
68 N.W.2d 298, 76 S.U. 11. 

Tex.—Commercial Standard Ins. Co. 
V. Brock, Civ.App., 167 S.W.2d 281, 
error refused. 

Wash.—^White v. Department of La¬ 
bor and Industries, 293 P.2d 764, 
48 Wash.2d 418—Collins v. De¬ 
partment of Labor & Industries, 
269 P.2d 648, 42 Wash.2d 903— 
Munday v. Department of Labor 
and Industries, 213 P.2d 481, 86 
Wash.2d 374—^Lindsey v, Depart¬ 
ment of Labor & Industries, 213 P. 
2d 816, 36 Wash.2d 370—Romano 

V. Department of Labor and Indus¬ 
tries, 146 P.2d 186, 20 Wash.2d 108. 

W.Va.—^Peak v. State Compensatlon 
Commissioner, 91 S.E.2d 626, 141 

W. Va. 468. 

Wyo.— Corpus O^iizis dted in Musta- 
nen v. Diamond Coal & Coke Co., 62 
P.2d 287, 290, 60 Wyo. 462. 

71 C.J. p 1437 note 72. 

In so far as adjndioatlon predlots 
fature conrse of injury it is not flnal 
and binding when somethlng new ap- 
pears to Show a different condition. 
Okl.—Indian Territory Illuminating 
Oil Co. V. State Industrial Commis¬ 
sion, 89 P.2d 933, 186 Okl. 68. 
Award is not llnal as to ohanged 
condition of claimant as resuit of 
original Injury. 

Idaho.—^Nitkey v. Bunker Hili & Sul- 
llvan Min. & Concentratlng Co., 261 
P.2d 216, 73 Idaho 294. 

A dndlng that daimant had reach- 
ed marlmum improvement Ixi award- 
ing plaintilf compen8a,tion for a des- 
ignated number of weeks was only 
an adju^cation as to probable dura- 
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tion of daimant’s disablllty and 
would not preclude employer’s and 
Insurance carri6r’s rlghts to have fu¬ 
ture determinatlon made as to 
whether there had been a change in 
claimanfs condition wlth respect to 
ability to labor. 

Ga.—Borden Co. v. Fueriinger 98 S. 
E.2d 410, 96 Ga.App. 666. 

Flndlng that daimant had no per¬ 
manent dlsabUity has no application 
to future development. 

Okl.—Safeway Stores v. Brumley, 128 
P.2d 1006, 191 Okl. 270. 

Absolnte Judgment for total perma¬ 
nent disablllty 

Right to contest questlon of total 
and permanent disability is statutory, 
and exlsts even though judgment 
awardlng compensatlon for total and 
permanent disability is absolute in 
form. 

N.M.—^La Rue v. Johnson, 141 P.2d 
321, 47 N.M. 260. 

Xssue of total permanent disability 
previoudy raised 

Physlcal condition of employee re- 
mains open for consideration at any 
time withln time prescribed by law 
for determinatlon of qiuestion wheth¬ 
er there has been change in his con¬ 
dition; and fact that board disagreed, 
at original hearing, with employee’s 
contention that he was then totally 
and permanently disabled is immate- 
rlal. 

Ga.—^Manufacturers Cas. Co. v. Hus- 
kins, 90 S.E.2d 604^ 98 Ga.App. 10. 
Ohanges in eaming oapadty and 
eamings 

(1) Flnding as to earning capacity 
of injured employee, made in order 
to flx rate of compensatlon, may be 
considered only a determinatlon of 
eaming capacity as of date of deter- 
mination, since physical condition 
and earning capacity of employee 
may thereafter change. 

Okl.—^Dennehy Const Co. v. Blidd, 137 
P.2d 635, 192 Okl. 463. 

<2) Where former decision sus- 
pended employee’s right to compen- 
sation because she was being pald 
wages in excess of what she was 
earning at time of her Injury with- 
out flnding that she had recovered 
therefrom or that her incapacity had 
entlrely ceased, such fact did not 
prevent employee from petitlonlng 
to review former decision for in¬ 
crease in compensatlon af ter such exi- 
cessive eamings ceased. 

R.I.—Pepe V. American SUk Spiiming 
Co., 88 A,2d 474, 70 RX 809. -^ 

Oause of inoreased dli[»'^tilty' J 
(1) Whether an^increaOe of 
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the only matters which may be considered in pro- 
ceedings for review bronght under such statutory 
provisions.S® Thus, in subsequent proceedings it 
cannot be shown that at the time of an award for 
partial disability claimant was in fact totally dis- 
abled.87 When review is sought on the ground of 
change of condition since the prior award, unless 
such change is shown the prior award or judgment 
is res judicata,but if such change is shown, it is 
open to modification,^^ despite the affirmance of 
the original award on appeal.^® Thus, an award or 
adjudication of partial disability does not preclude a 
subsequent award for increased^^ or total®^ ^isa- 
bility based on a change of condition since the 
prior award. The compensation officials are with- 
out power to make an award that would bar either 
employee, employer, or insurer from the right to 
have the award reviewed on the ground of a sub¬ 
sequent change in the condition of the employee.^^ 

Statute goveming effeci of finding discontinuing 
compensation. Under a statute so providing when 
in any case there appears of record a finding that 
the employee is entitled to compensation, no subse¬ 
quent fin^ng discontinuing compensation on the 
ground that the employee’s incapacity has ceased 


may be considered final as a matter of fact or res 
judicata as a matter of law; and the employee may 
have further hearings as to whether his incapacity 
is the resuit of the injuries for which he received 
compensation.^* 

§ 854. Necessity and SufiBciency of Grounds 

a. In general 

b. Goodcause 

c. Change of condition 

d. Injuries not included or considered in 

original award 

e. Aggravation of injury 

f. Development of disease 

g. Failure of employee to recover 

h. Injury or disability becoming perma¬ 

nent 

L Increase of disability or further disa- 
i bility 

j. Termination or decrease of disability 

k. Recurrence of disability 

l. Diminution or increase of eamings 

m. Refusal to submit to surgical or medi- 

cal treatment 

n. Refusal to accepi employment 


ity was due to Injury for which com¬ 
pensation has been recovered, or 
was due to a prior Injury. or some 
other cause Is a proper subject of 
review 

N.J.—CaJabria v. Liberty Mut. Ins. 
Co.. 71 A,2d 660, 4 N.J. 64. 

Ysuidenbersr v. John De Kuyper 
& Son, 69 A.2d 581, 6 ir.J.Super. 
440. 

Pa.—Grosjean v, Murrell, 182 A.2d 
867, 183 Pa.Sdper. 680. 


(2) A flndlnsr that operations ne- 
cessttated by compensable luJury 
precipltated, an attack of heaxt dis¬ 
ease **frozn which symptoms he Is 
not as yet frea'* and orderins con- 
tlnuauon of cconpensatlon payments 
for total disability, from which deci- 
slon neither party appealed, was not 
a flnal determination as to permanent 
i^ury resulting from heart condition 
where gu^tlon of permanency was 
not considered, and It was, therefore, 
duiy of compensation officials in sub- 
i^qdent proceedlnfir to asoertain ac- 
tuair condition of ciaimant*s heart at 
t^t time and determlne whether It 
V^s connected ^th injury. 
jifaya-^^ummer*s Case, 59 K3.2d 
' 'Si9Sf 817 Siass. 617. 


(0) Wbtero employee reoovered 
agralnsti insurw of employer wlth 
whom ..employer earrled poUoy at 
time disability arose jiiedlgmeat was 
nptiffSSf^^jtidSeata asralast jtoi 

e£teirl ctf . it reaaonsiblo for 

due, not tp 


ity, but to resiilts of subsequent ex- 
posure of employee to chrome polson- 
Ingr, 

N.J.—Calabria v. Liberty Mut. Ins. 
Co., 71 A2d 550. 4 N.J. 64. 

Order approvlnsr settlenient pTUport- 
inff to oover fatuxe disability 
An order approvinsr a lump sum 
settlement between an employee and 
an employer, redtlner that amount 
paid Is equal to value of probable 
future payments and should be a 
complete settlement of any disabil¬ 
ity that employee may now have or 
in future may have is not, even 
when acted on, concluslve of em- 
ployee’s rlffht to additional compen¬ 
sation allegred beoause of chancre In 
condition. 

Ga.—Travelers Ins. Co. v. Haney, 88 
S.E.2d 492, 92 GaApp. 819, 

88. Idaho.—^Barry v. Peterson Motor 
Co., 46 P.2d 77, 65 Idaho 702. 

N.J.—Sanderson v. Crucible Steel 
Corp., 66 A2d 188, 8 N.J.Super. 
209. 

71 C.J. p 1487 note 73. 

Ohange beyond oontemplation 
On review of an award, inqulry 
then is limited as to whe^er dlsebil- 
Ity resultlnsr from injury may iuLve 
li:mrefi^^ or, djmlnished beyond wliat 
award contemplateili. 

S.D.—Stowsand v. Jack Rabhlt Lines, 
298; ^ 

I .'T V- f- ■ ,? i:--’ 

87. Mlch.—l^diinderle V. Motor 

C6^ 298 N.W. 718, 449. 

, j'* -- ‘ : r ' I- ■ I 


88. Ky .—Department of Hlgrhways 
V. Harrell, 163 S.W.2d 287, 291 Ky. 
90, 

Okl.—^Texas Co. v. Atklnson, 62 P.2A 
1204, 178 Okl. 480. 

71 CJ. p 1437 note 75. 

89. Ga.—South v. Indemnity Ins. Co. 
of North America, 146 S.E. 46, 89* 
GaApp. 47. 

71 C.J. p 1487 note 76. 

90. Okl.—Amerada Petroleum Cor¬ 
poration V. Williams, 272 P. 828, 
184 Okl. 177. 

71 C.J. p 1437 note 77. 

9L Mich.—Murray v. Ford Motor 
Co., 296 N.W. 284, 296 Mich. 848. 

92. Mich.—^Zellnckas v. Ford Motor 
Co., 293 N.W. 732, 294 Mich, 494. 

71 CJ. p 1437 note 76 [a] (2). 

93. Mo.—^Hemdon v. S. A Robertson* 
Const. Ca, App., 59 S.W.2d 76. 

9A Mass.—^In re Carmody^s Case,. 

130 N.F.2d 567, 833 Mass. 249. 
Flndiny of no oansal relSffeioiL 
Where cl€blmant suffered knee In¬ 
jury, and compensation was award- 
ed, reservingr claimant^s rlrhts, for- 
knee Injury but denled as to perlod 
when claimant snilCered oniy from a 
rash, claimant Whs'not barred, by de- 
oislon that' rash was not causally 
connected wffeli in^ttiy, JCrom recover- 
! ins compensation for rash on subse- 
IquebitiEl^fd^ovebed evidenfoe tb4t rsisb 
ifiad 6M9^ 'cctodctioh with knee in- 
;iury ’ in bt statute ’referred to- 
,in texh’ "■ ^ 

Mass.^lkL r4 ‘€!armddy*s Case^ Siipra.. 

.-f f; i: 
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o. Confinement .in public institution 

p. Departure from jurisdiction, state, or 

country 

q. Death or marriage of beneficiary 

r. Error or mistake 

s. Fraud 

t. Prior award for incorrect or inade- 

quate amount 

a. In General 

The Increase, dimfnution, termfnatlon, or suspenslon 
of compensatlon previously awarded may be oniy for the 
grounds expressiy or neceesarlly implied in the provisione 
of the act applicable. 

The increase, diminution, termination, or suspen- 
sion of compensation previously awarded, as com- 
monly authorized by the compensation act, may be 
for ^e grounds expressed or necessarily implied 
in the provisions of the act applicable, and only for 
such grounds.^5 Where the provisions of the act 
by which the amount of compensation is to be de- 
termined are applicable to all ages, no reduction be- 
cause of old age is authorized.^® 

Facis not previously considered. Where statu- 
tory authority therefor exists, an award of addi- 


tional compensation may be made on a showing of 
some new fact not theretofore considered which 
would entitle claimant to greater benefits than he 
has already received.^7 

b. Gk>od Oanse 

Under statutes in effect so providing, an award or 
decision may be modified for good cause, and what con¬ 
stitutos good cause depends largely on the circum- 
stances of each case. 

. Under a provision vesting the commission with a 
continuing jurisdiction to modify its orders, deci- 
sions, and awards, on good cause appearing there¬ 
for, whatever constitutes *'good cause” is a neces- 
sary and sufficient ground for such modification;®® 
a change in the physical condition of the workman 
is not the only ground.®® What constitutes “good 
cause” depends largely on the circumstances of 
each case.i The existence of some circumstance 
which warrants the conclusion that the challenged 
award is inequitable is a necessary element to the 
exercise of continued jurisdiction to modify orders, 
decisions, and awards for good cause and a 
change cannot be predicated on a mere change of 
opinion by the commission as to the correctness of 


95 . XT.S.—^Texas Employers* Ius. 
Ass'n V. Sheppeard, B.CTex., 42 
F.Supp. 669—^Eastern S. S. Lines v. 
Monahan* D.C.Me., 26 F.Supp. 944, 
afflrmed, CCA., 110 F.2d 840. 

Ariz.—^Inspiration Consol. Oopper 

Co. V. Smlth, 280 P.2d 273, 78 Ariz. 
866—Radaca v. U. S. Smelting, Re- 
flnlng & Mln. Co., 15S P.2d 640, 62 
Ariz. 464—Bates v. Linde, 66 P.2d 
666, 49 Ariz. 192. 

Colo.—^Independence Coffee 8^ Spice 
Co. V. Taylor, 48 P.2d 798, 97 Colo. 
242. 


Ga.—^Rourke v. U. S. Fldelity & 
Guaranty Co., 1 S.B.2d 728, 187 G^a. 
636. 

Ideal Mut. 'ins. Co. v. Ray, 96 
Si.B.2d 377, 94 Oa.App. 786. 

Okl.—‘Xoungr V. Daugherty, 224 P.2d 
962, 203 Okl. 698. 

Pa.—Gleyze v. Hale Coal Ca, 26 A. 
: 2d 141, 149 Pa.Super. 18—Priorello 
V. State Worlunen’s Ins. Fund, 2 
.A.2d 864, 183 Pa.Super. 878. 

Wi^gard V. Keiser. Com.Pl., 45 
Paup&,Co. 109. 

R.A—Jiffaneini v. Superior Court, 82 
A2<| 890, 78 R.I. 873. 
^^tah.T-rS^ 9 Adard ► Coal Co. ▼. Indus- 
-'^^;CkuX»ntssion, 65. 640, 91 

TJta*,.6i49« 


"V. Department «t lAi 
‘hor -ahdilndusfcries. Te P.2d 691 
193 Wasb, 566. 

^ 6ompensatl6: 

^ 26^41?.^128 W.VA 40 

^ State Condpenbbitio] 
'127 


Com’r, 17 S.B.2d 617, 123 W.Va. 
673. 

Wis.—State ex rei. Walter v. Indus- 
trlal Commission of Wisconsin, 287 
N.W. 692, 233 Wis. 48. 

71 C.J. p 1488 note 87. 

Fact tliat injured employee aeeded 
furtlier medloal and snrgioal atteiu 
tloa W€LS not ground for reopeningr 
compensation award. 

Ariz.—^Muehlebach v. Dorris-Heyman 
Fumiture Co., 83 P.2d 389, 43 Ariz. 
626. 

Faot tliat olatmant had beooue to- 
tally bllad throu^rb eauses in no way 
oonneoted wlth his employment is 
not a ground for discontinuing an 
award for partial disabllity. 

N.T.—Kuznickl v. Bums Bros., 282 
N.T.S. 167, 246 App.Div. 874. 

96. Mich.—^Letourneau V. Davidson, 
188 K.W. 462, 464, 218 Mlch. 384. 

71 aj. p 1488 note 88. 

97. W.Va.—^Igo V. State Compensa¬ 
tion Com'r, 36 S.B.2d 690, 128 W. 
Va. 402—^Blevlns t. State Compen¬ 
sation Com'r, 88 aB.2d 408, 127 W. 
Va. 481—^Reed v. Compensation 

, Com'r, 18 S.B.2d 798, 124 W.Va. 87 
—rTumer v* State Compensation 
Com'r, 17 S.EL2<d 617, 128 W.Va. 

. 673; . 

' ^, Cal.—^BartJett jEIaijrward Co.’ v. 
Indtu^t^rial Accadent . ppmxnissiqn, 
2^6 P. 195, 208 Q. 622. 
Hpn^-rPauUcfi: Vr R^ublic (jhal Co!,' 
' X‘03 lp.2d 4, no' ifont. 174—iSl^a- 

; rlch V. Republic Coal Co., 58 'Pi2d 
' ^ 8f, fCh M^t.^94J^'»- ' ' 'i 


99. CaL—^Bartlett Hayward Co. ▼. 
Industrial Accident Commission, 
265 P. 196, 203 C. 622. 

1. Cal.—^Bartlett Hayward Co. v. 
Industrial Accident Commission, 
supra. 

71 C.Jr. p 1438 note 91. 

Snttcient "good cause” 

In compensation proceedlng, testl- 
mony of doctor in report to commis¬ 
sion that past hlstory of employee 
had no bearlng on present injured 
condition held sufficient “good cause” 
for order rescinding earlier award 
and establishing finding that ali dis- 
ability sustalned W6is due to injury 
complained of. 

CaL—^Department of Public Works v. 
Industrial Acc. Commission, 37 P. 
2d 196, 1 CJL2d 534. 

Ittsnffl olent showing 

Allegedly newly discovered evl- 
dence that employee^s disabllity aft- 
er deslgrnated date was caused or ex- 
acerbated by InJury arlsing out of 
employment held insufficient to show 
“good cause” wlthin statute for re- 
openlng oase and granting employee 
increased award, especlally where 
employee eould wlth reasonable dSli- 
genoe have discovered and^produbed 
nuroh of such bvideace at headngl 
:Cal.^MerHn-Chaipman A Scott Cerp^ 

^' V. Industrial Aoe. CommtssfoS^^T 
; P.2d> 661, 3 6;2d^814. ^, 

\Zj Cai;-^eiMtt-^hapmaiii 
' V. iniahstiktl^AobL Hjjjfpis.. 
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its original decision.* Although a provision vesting 
the commission with a continuing jurisdiction and 
power to modify its former findings and orders as 
in its opinion may be justified does not expressly 
state that good cause must be shown for such modifi- 
cation, it is a necessary ground.^ 

c. Change of OonditioiL 

Whore statutory authority therefor exists, a change 
of condition or condltions Is a sufficient ground for in- 
creaslng, decreasing, termlnatlng, or suspending pay- 
ments of corrrpensatton, but the change must be actual. 


materlal, and substantlal and as a general rule must be a 
change In the physical condition of the employee affect- 
ing his earning capacity and must be due to the original 
Injury. 

In the absence of a statute otherwise providing, a 
change in condition of the injured workman is not 
a ground for altering an award of compensation.6 
However, where statutory authority therefor exists, 
a change of condition or conditions is a sufficient 
groimd for increasing, decreasing, terminating, or 
suspending payments of compensation,® and, if the 


3. Cal.—^Merrltt-Chapinan & Scott 
Corp. V. In4ustrial Acc. Comm., su¬ 
pra. 

Santa Maria Gas Co. v. Indus- 
trlal Acc. Commission, 117 P.2d 48, 
46 C.A.2d 775, rehearing* denied 117 
P.2d 951, 46 C.A.2d 775. 

XJtah.—uEtna Life Ins. Co, v. In- 
dustrial Commission of UtaJi, 274 
P. 189, 73 Utali 366. 

W.Va.—Blosser v. State Compensa- 
tion Com’r, 61 S.B,2d 71, 182 W.Va. 
112 . 

5. Ala.—Alabama By-Products Co. 
V. Landgralf. 27 So.2d 216, 248 Ala. 
253—^Pord V. Crystal Liaundry Co., 
189 So. 730, 238 Ala. 187. 

6. XJ.S.—^Alaska Indus. Bd. v. Chugr- 
ach Blec. A8s‘n, C.A.Alaska, 246 F. 
2d 855, reversed on other srounds 
78 S.Ct. 786, 366 U.S. 320, 2 L.Ed.2d 
795—^Tudman v. American Ship 
Bldff. Co., C.AI11.. 170 F.2d 842. 

Texas Employers’ Ins. Ass’n v. 
Sheppeard, D.C.Tex., 42 F.Supp. 
669. 

Ariz.—Jastrzebski v. Wasielewski, 
308 P.2d 937, 82 Ariz. 92—Kelsey 
V. Industrial Commission, 286 P.2d 
196, 79 Ariz. 191—^Engle v. Indus¬ 
trial Commission, 269 P.2d 604, 77 
Ariz. 202—Steward v. Industrial 
Commission, 211 P.2d 217, 69 Ariz. 
159. 

Colo.—Byouk v. Industrial Commis¬ 
sion of Colo., 106 P.2d 1087, 106 
Colo. 430. 

Ga.—Chevrolet Division, General Mo¬ 
tors Corp. V. Dempsey, 93 S.E.2d 
703, 212 Ga. 660—^Rourke v. tJ. S. 
Fidellty & Guaranty Co., 1 S.E.2d 
728, 187 Ga. 636. 

American Emp. Ins. Co. v. Hard- 
emajo, 86 S.E.2d 806, 91 Ga«App. 
462—^U. S. Fidelity & Guaranty Co. 
v. Gamer, 45 S.EI.2d 109, 76 Ga.App. 
87—^Rhindress v. Atlantic Steel Ca, 
32 SJS.2d 664, 71 Ga.App. 898— 
American Mut Liabillty Ins. Co. v. 
JTenkins, 12 S,E.2d 80, 63 Ga.App. 
777—Corpus Juris clted iu Njew 
Amsterdam Cas. Co. v. McFarley, 
10 S.E.2d 249, 2^1, 63 aa.App. 122, 
reversed on other grrounds 12 S.E. 
2d 365, 191 Ga. 334, mandate con- 
formed to 13 S.E.2d 588, 64 Ga. 
App. 466—^Ingram v. Liberty Mut. 
Ins. Co., 10 S.E.2d 99, 62 GaApp. 


789—Ware v. Swlft & Co., 2 S.E.2d 
128, 59 Ga.App. 836. 

Ky.—^Three Point Coal Corp. v. Mos- 
er, 196 S.W.2d 305, 302 Ky. 684— 
Bell Coal Co. v. Jackson, 192 S.W. 
2d 947, 301 Ky. 673—Black Star 
Coal Co. V. Powers, 68 S.W.2d 30, 
252 Ky. 736. 

Mass.—^Vass’ Case, 66 N.B.2d 649, 
319 Mass. 297. 

Mlch.—White v. Michlgan ConsoL 
Gas. Co., 69 N-.W.2d 160, 342 Mich. 
160—^Ledward v. Public Welfare 
Board of Flint, 299 N.W. 104, 298 
Mich. 351—^Wicko v. Ford Motor 
Co., 290 N.W. 818, 292 Mich. 336— 
Jelusich v. Wisconsin Land & Lum- 
ber Co., 266 N.W. 920, 267 Mich. 
313. 

Mo.—Scannell v. Fulton Iron Works 
Co., 289 S.W.2d 122, 365 Mo. 889. 

Conn V. Chestnut Street Realty 
Co., 133 S.W.2d 1056, 236 Mo.App. 
309. 

Mont.— Kelly v. West Coast Const. 
Co„ 78 P.2d 1078, 106 Mont. 463— 
State ex rei. Murray Hospital v. 
Distrlct Court of Second JudlciaJ 
Dist., 67 P.2d 813, 102 Mont 360 
— Shujs V. Anaconda Copper Min¬ 
ing Co., 46 P.2d 436, 100 Mont 
159. 

Neb.—Metropolitan Dining Room v. 

Jensen, 264 N.W. 406, 126 Neb. 765. 
N.H.—^Zeady v. Arms Textile Mfg. 

Co., 76 A.2d 612, 96 N.H. 328. 

N.C.—^Paris v. Cardina Builders 
Corp., 92 S.E.2d 406, 244 N.C. 35 
—^Harris v. Asheville Contracting 
Co., 83 S.E,2d 802, 240 N.C. 716. 
Okl.—^Phillips Petroleum Co. v. 
Clark, 224 P.2d 697, 203 Okl. 661 
—^Phillips Petroleum Co. v. An- 
guish, 209 P.2d 689, 201 OkL 691— 
Dunning-James-Patterson v. Bick- 
ert 164 P.2d 620, 196 Okl. 237— 
Dennehy Const. Co. v. Kidd, 137 P. 
2d 636, 192 Okl. 463—^Indian Terri- 
tory Illumlnating Oil Co. v. State 
Industrial Commission, 89 P.2d 933, 
186 Okl. 68—Graner Const Co. v. 
Brandt, 68 P.2d 788, 180 Okt 221 
—Magrnolia Petroleum Co. v. Nal- 
ley, 66 P.2d 769, 176 Okl. 491. 

Or.—DimitrolI v. State Indus. Acc. 
Commission, 306 P.2d 398, 209 Or. 
316. 

Pa.—Strait v. Gulf Oil Co., 14 A.2d 
168, 140 Pa^Super. 464—Carrara v. 

210 


Hallston Coal Co., 8 A.2d 484, 137 
Pa.Super. 151—^Priorello v. State 
Workmeu*s Ins. Fund, 2 A.2d 864, 
133 Pa.Super. 373—Shay v. .fflJtna 
Life Ins. Co., 200 A. 302, 132 Pa. 
Super. 63, followed in Shay v. 
North Side Bank & Trust Co. of 
Lebanon, 200 A. 308, 132 Pa.Super. 
66—^Kilgore v. State Workmen’s 
Ins. Fund, 193 A. 294, 127 Pa.Su- 
per. 213. 

S.C.—^Atkins v. Charleston Shipbuild- 
ing & Drydock Co., 33 S.B.2d 4t, 
206 S.C. 63. 

S.D.—Stowsand v. JTack Babbit Lines, 
58 N.W.2d 298, 76 S.D. 11. 

Utah.—Spencer v. Industrial Com¬ 
mission, 290 P.2d 692, 4 Utah 2d 
186—^Barber Asphalt Corp. v. In¬ 
dustrial Commission, 136 P.2d 266, 
103 Utah 871—Silver Klng Coall- 
tlon Mines Co. v. Industrial Com¬ 
mission of Utah, 69 P.2d 608, 92 
Utah 61L 

71 C.J. p 1480 note 70, p 1438 note 94. 

Speciflc changes warranting change 
of award: 

Aggravation of Injury see infra 
Bubdivision e of this sectlon. 
Development of disease see infra 
subdivislon f of this sectlon. 
Failure of employee to recover see 
infra subdivlsion g of this sec- 
tion. 

Injury or disabllity becoming per¬ 
manent see infra subdivlsion h 
of this sectlon. 

Increase of disabllity or further 
disabllity see infra subdivlsion 
i of this sectlon. 

Termlnatlon or decrease of disa- 
bility see infra subdivlsion J of 
this sectlon. 

Becurrence of disabllity see infra 
subdivislon k of this sectlon. 
Diminution or Increase of earnings 
see infra subdivislon Z of this 
sectlon. 

Befusal to submlt to medical or 
surgical treatment see infra sub¬ 
divislon m of this sectlon. 
Befusal to accept employment see 
infra subdi^vision n of this sec- 
tion. 

Condnement in public institution 
see infra subdivislon o of this 
sectlon. 

Departure from jurisdiction, state 
or country see infra subdivislon 
p of this sectlon. 
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only ground applicable, a necessary^ ground for 
the modification of an award. Generally speaking, 
such change in condition refers to conditions dif¬ 
ferent from those existent when the award was 


made;8 and a continued incapacity of the same kind 
and character and for the same injury is not a 
change of condition;^ nor is a continued incapacity 
that has always been better or worse than it was 


Speciflc changes warranting change 
of award—Cont'd 

Death or majrriage of beneflclary 
see infra subdivlsion a of this 
section. 

New development showing prior 
award to be excesslve or Inade- 
Quate see infra subdivlsion t of 
tbifl section. 

No Umit on inunber of applicatlons 
Ga.—Travelers Ins. Co. v. Haney, 88 
S.B.2d 492, 92 Ga.App. 819. 

Statute applies only where oo mm is- 
siou has juxisdlctlon 

iq-.C._^Hart v. Thomasville Motors, 

Inc., 92 S.B.2d 673, 244 N.C. 84. 

7. IT.S.—Chugach Elee. Ass*n v. 
Alaska Indus. Bd., D.C.Alaska, 122 
P.Supp. 210, reveraed on other 
grounds 78 S.Ct. 735, 366 U.S. 820, 
2 Ij.Ed.2d 795. 

Ariz.—Jastrzebski v. Wasielewskl, 
308 P.2d 937, 82 Ariz. 92. 

Ga.—Amold v. Indemnity Ins. Co., 
95 S.E.2d 29, 94 Ga.App. 498—^In¬ 
gram V. Liberty Mut. Ins. Co., 10 
S.E.2d 99, 62 GflLApp. 789—^Fralish 
V. Royal Indem. Co., 186 S.E. 66T, 
58 Ga.App. 667—Swlft & Co. v. 
Ware, 186 S.E. 452, 53 Ga.App. 500. 
Idaho.—Fackenthall v. Bggers Pole 
& Supply Co., 108 P.2d 300, 62 Ida¬ 
ho 46. 

Mich.—Nevels v. Walbridge Aldlnger 
Co., 270 N.W. 272, 278 Mich. 214— 
Smith V. Pontiae Motor Car Co., 
270 N.W. 172. 277 Mich. 652—Rum- 
mels V. Allled Engineers, 258 N.W. 
230, 270 Mich. 168—McKay v. 

Jackson & Tlndle, 256 N.W. 480, 
268 Mich. 462. 

N.J.—Drake v. C. V. Hili & Co., 187 
A. 637, 117 N.J.Law 290. 

N.C.—Muiray v. Nebel Knltting Co., 
199 S.E. 609, 214 N.C 437. 

Okl.—^Elppee v. Rippee, 279 P.2d 944 
—Couch V. Weaver, 277 P.2d 143— 
Toung V. Daugherty, 224 P.2d 962, 
206 Okl. 698—^Rose v. Champlin Re- 
fining Co., 86 P.2d 317, 184 Okl. 
203—^Tezas Co. v. Atkinson, 62 P. 
2d 1204, 178 OkL 480—Brown Bros. 
V. Parks, 66 P.2d 883, 176 Okl. 615 
—^Deep Rock Oil Corporation v. 
Bvaiis, 28 P.2d T, 167 Okl. 66. 

Pa.—Shea v. Abbotts Dairies, 11 A. 

2d 526, 139 Pa.Super. 106. 

S.D.—Ohittenden v. Jarvis, 297 N.W. 
787. 68 S.D. 6. 

XJtah.—Standard Coal Co. v. Industri- 
^ al Coxnmission, 65 P.2d 640, 91 
XJtah 549. 

Wai^—Rei4 Vw Department of La¬ 
bor aixd Industries, 96 P.2d 492, 1 
Wa#b,3d 430. 

W.Va.—^Eeed v. Compensatlon Com'r, 
.r«.4«,§.E^34 793, 124 W.Va. 37. 

J|12. note 29, p 1439 pote 


Additional award for injuries not in- 
cluded or considered iu original 
award without showing change of 
condition see infra subdivision d 
of this section. 

After au award for per manent dis- 
abillty, commission*s continuing ju- 
risdiction may be conflned to cases 
where a change in condition occurs. 
Okl.—White V. Shell Co., 143 P.2d 
826, 193 Okl. 374—^Behling v. Pox 
Rlg & Lumber Co., 106 P.2d 632, 
187 Okl. 682—^Rose v. Champlin Re- 
finlng Co., 86 P.2d 317, 184 Okl. 
203. 

Where an award has been entered 
for temporary total dlsabillty, there 
is no need to establish a change in 
condition iu order to reopen matter. 
Okl.—Behling v. Fox Rig & Lumber 
Co., 105 P.2d 632, 187 Okl. 682— 
Pauly Jall Bldg. Co. v. Akin, 86 
P.2d 796, 184 Okl. 249—Croxton & 
Bucklin v. Buchanan, 39 P.2d 91, 
170 Okl. 170. 

8. U.S.—Chugach Elee. Ass’n v. 
Alaska Indus. Bd., D.C.Alaska, 122 
P.Supp. 210, reversed on other 
grounds 78 S.Ct. 786, 366 U.S. 320, 
2 L.Ed.2d 795. 

Ariz.—Jastrzebski v. Wasielewski, 
308 P.2d 937, 82 Ariz. 92—Stew- 
ard V. Industrial Commission, 211 
P.2d 217, 69 Aiiz. 159. 

Ga.—^Fortson v. American Sur. Co., 
89 S.B.2d 671, 92 Ga.App. 626— 
American Bmp. Ins. Co. v. Harde- 
man, 86 S.B,2d 805, 91 Ga.App. 
462—Travelers Ins. Co. v. Ham- 
mond, 83 S.E.2d 676, 90 Ga.App. 595 
—^Riegel Textile Corp. v. Vinyard, 
77 S.B.2d 760, 88 Ga.App. 763— 
Georgia Marine Salvage Co. v. Mer- 
ritt, 60 S.B.2d 419, 82 Ga.App. 111 
—^Hartford Acc. & Indem. Co. v. 
Carroll, 43 S.B.2dl 722, 75 Ga.App. 
437 — Corpus Juris dted in New 
Amsterdam Cajsualty Co. v. MePar- 
ley, 10 S.E.2d 249, 251, 63 GaA.pp. 
122, reversed on other grounds 12 
S.E.2d 356, 191 Ga. 334, mandate 
conformed to 13 S.E.2d 688, 64 Ga. 
App. 466—Ingram v. Liberty Mut. 
Ins. Co., 10 S.E.2d 99, 62 Ga.App. 
789—^Prallsh v. Royal Indem. Co., 
186 S.B. 667, 53 Ga.App. 667—Swift 
& Co. V. Ware, 186 S.E. 452, 53 Ga. 
App. 600. 

lowa.—^Rose v. John Deere Ottumwa 
Works, 76 N.W.2d 766,' 247 lowa 
900—Stice V. Consolidated Indiana 
Coal Co., 291 N.W. 462, 228 lowa 
1031. 

Mo.—^Ferguson v. Ozark Distributing 
Co., 117 S.W.2d 399, 233 Mo.App. 
68 . 

Neb.—^Riedel v. Smith Baklng Co., 
33 N.W.2d 287, 160 Neb. 28—Lud- 
wickson v. Central States Elee. Co., 
6 N.W.2d 65, 142 Neb. 808. 


N.J.—Giacchi v. Richmond Bros. Co., 
78 A.2d 109, 11 N.J.Super. 76, opin- 
ion adhered to 79 A.2d 488, 12 N. 
J.Super. 308. 

Drake v. C. V. Hili & Co., 187 
A. 637, 117 N.J.Law 290. 

Ohio.—Clendenen v. Industrial Com¬ 
mission, 46 N.B.2d 108, 140 Chio 
St 414. 

State ex rei. ShafCer v. Industri¬ 
al Commission, App., 66 N.E.2d 
698. 

Okl.—^Phillips Petroleum Co. v. Clark, 
224 P.2d 697, 203 Okl. 661—Indlan 
Territory Illuminating Oil Co. v. 
State Industrial Commission, 90 P. 
2d 398, 186 Okl. 72—Texas Co. v. 
Atkinson, 62 P.2d 1204, 178 Okl. 
480—Bamsdall Oil Co. v. State In¬ 
dustrial Commission, 62 P.2d 1031, 
178 Okl. 289—^Derr v. Weaver, 67 
P.2d 1163, 177 Okl. 100—Brown 
Bros. V. Parks, 66 P.2d 883, 176 
Okl. 616—^Magnolia Petroleum Co. 
V. Nalley, 66 P.2d 769, 176 Okl. 491 
—Boardman & Co. v. Clark, 26 P. 
2d 906, 166 Okl. 194. 

Or.—Corpus Juris olted in Holfmeis- 
ter V. State Industrial Accident 
Commission, 166 P.2d 834, 836, 176 
Or. 216. 

Pa.—Gleyze v. Hale Coal Co.. 26 A. 
2d 141, 149 Pa.Super. 18—Carrara 
V. Hallston Coal Co., 8 A.2d 484, 
187 Pa.Super. 151—Shay v. .ffitna 
Life Ins. Co., 200 A. 302, 132 Pa. 
Super. 63, followed in Shay v. 
North Side Bank & Trust Co. of 
Lebanon, 200 A. 308, 132 Pa.Super. 
65—Elilgore v. State Workmen*s 
Ins. Fund, 198 A. 294, 127 Pa.Su¬ 
per. 213. 

S.C.—Cromer v. Newberry Cotton 
Mills, 23 S.E.2d 19, 201 S.C. 849. 
S.D.—Stowsand v. Jack Rabbit. Lines, 
68 N.W.2d 298, 76 S.D. 11—Chitten- 
den V. Jarvis, 297 N.W. 787, 68 S.D. 
5. 

Tex.—Commercial Standard Ins. Co. 
V. Shank, Civ.App., 140 S.W.2d 273, 
error dismissed, judgment correct. 
Va.—Corpus Juris cited In J. A. 
Jones Const Co. v. Martin, 94 S.B. 
2d 202, 206, 198 Va. 370—Blair v. 
Buchanan Coal Corp., 198 S.B. 491, 
171 Va. 102. 

W.Va.—Reed v. Compensatlon Com*r, 
18 S.B.2d 793, 124 W.Va« 37. 

71 C.J. p 1439 note 96. 

Previous award essential 
Statute provlding for revlew of 
any award by commission on ground 
of a changed condition, has no appll- 
cation except where it appears that a 
previous award has be^ made by 
industrial commission. 

N.C.—^Penland v. Bird Coal Co.;>$7 
S.B.2d 432, 246 N.a 26.^ > ^ ; 

9. Conn.-^Wall^ce y. Luk 
180 A. 466, l2f0 
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fotmd to be.i® In other words, although there is 
authority to the effect that a new hearing may be 
had on the ground of a change of condition where 
there are conditions which were not known and 
which could have revealed themselves only after- 
ward,^^ as a general nile the change must be ac- 
tual,i2 and not a mere change of opinion with re- 

Oa.—Georgla Marine Salvage Co. v. 

Merritt, 60 S.E.2d 419, 82 Ga.App. 

111—^Hartford Acc. & Indem. Co. 

V. Carroll, 43 S.E.2d 722, 76 Ga. 

App. 437. 

Mo.—^Winschel v. Stlx, Baer & Fuller 
Dry Goods Co., App., 77 S.W.2d 
488. 

Tex.—Commercial Standard Ins. Co. 

V. Brock, Civ.App., 167 S.W.2d 281. 
error refused. 

Ya.—Corpus Jttxls oited In J. A. 

Jones Const. Co. v. Martin, 94 S. 

E.2d 202, 206, 198 Ya. 370. 

71 aj. p 1439 note 97. 

Change not ohaagtng Inoapaoity 
A change in condition which does 
not Increase or decrease Incapacity 
is not such change as will justify 
an alteration of an award, so that 
where compensatlon clalmant was 
temporarily totally disabled as re¬ 
suit of a second-degree hernia, 
change in condition from a second- 
degree to third-degree hernia, which 
did not change temporary total dis- 
ability, did not authorize a change in 
compensatlon order. 

Ga.—Chicago Brldge & Iron Co. v. 

Cole, 28 S.E.2d 900, 70 Ga.App. 

699. 

la Ga»—Cozims Jtizls oited In Fra- 
lish V. Royal Indemnity Co., 186 

S. E. 667, 671, 53 .Ga.App. 667. 

Idaho.—Corpus Juxls oited in Bosh- 

ers V. Payne, 70 P.2d 391, 394, 68 
Idaho 109. 

Mo.-—State ex rei. Sei v. Haid, 61 S. 

W. 2d 960, 382 Mo. 1061. 

Ohl.—White V. Shell Oll Co., 148 P. 

2d 326, 193 OkL 374. 

Tex.—Commercial Standard Ins. Co. 

T. Brock, CivA.pp., 167 S.W.2d 281, 
error refused. 

U. ‘ TJtah.—Silver Klng Coalitlon 
; Mlpes Co. V. Industria! Commls- 
' sJLon of Utah, 69 P.2d 608, 610, 92 
. Ut^ 611. 

^A'change of condition may occur 
when there is an actual change or 
where the condition is dilCerent than 
what it wds thought to be and pnly 
could have been revealed by subse- 
Quent events.^' 

Utah.—Silver Ellng Coalitlon Mines 
Cb. T. Industria! Commission of 
tJ%ah, aupra. 

'3 K;' j 

HS» Ohli—^Indian Terrltory niami- 
imting Oil Co. v. State Indnstrial 
(^Cpzhmisslenj 90^ P.2d 393, 136 OM. 

72^—^Indian Terrltory* lUumlhatlng 
. 90 . V, State Industria! Cong^ 
sion, 38 P.p2d 933, X 8.6 pkl. 68 . 


spect to a pre-existing condition.^* 

The change must be material and substantial.l^ 
Although there is some authority to the contrary,!^ 
as a general rule, it must be a change in the physi- 
cal condition of the employeei® affecting his eam- 
ing capacity,^'^ or his ability to labor and perform 


Tex.—Commercia! Standard Ins. Co. 
V. Brock, Civ.App., 167 S.W.2d 281, 
error refused. 

Ya.—J. A. Jones Const. Co. v. Mar¬ 
tin, 94 S.E.2d 202, 198 Ya. 370. 

13- OkL—^Indlan Territory Illumi- 
nating Oll Co. v. State Industria! 
Commission, 90 P.2d 898, 185 Okl. 
72—^Indlan Territory Illuminatlng 
Ol! Co. V. State Industria! Com¬ 
mission, 89 P.2d 933, 186 Okl. 68 . 
Ya.—J. A. Jones Const. Co. v. Mar^ 
tln, 94 S.E.2d 202, 198 Ya. 870. 

Exror as to disaase caaalng disablUty 
Findlng that compensatlon clalm- 
ant was disabled by Infectious ar¬ 
thritis, which during earlier stages 
could BOt be distlnguished from 
rheumatic fever to which claimant^s 
disabllity was erroneously attribut- 
ed on prior hearing, held not to jus- 
tify compensatlon award on ground 
of '"changed conditions of facts'* 
arlsing after previous award. . 
Conn.—^Kearna v. City of Torring- 
ton, 177 A. 726, 119 Conn. 522. 

Additiomal evidenoe of faots pve- 
vioosly pvesented to, and passed on, 
by commission is not authorlzed by 
provislon giving commission Jurls- 
diction to modify on change of con¬ 
ditions. 

Ohlo.—Clendenen v. Industria! Com¬ 
mission, 46 N.E.2d 108, 140 Ohlo 
St. 414. 

71 C.J. p 1212 note 29 [b]. 

14. Mo.—Bruce v. Missouri-Kansas- 
Texas R. Co., 73 S.W.2d 425, 229 
Mo.App. 124. 

KJ.—Drake v. a Y. mil & Co., 187 
A. 637, 117 N.J.L«,W 290. 

Okl.—Osborne v. State Industrial 
Commission, 112 P.2d 884, 188 Okl. 
616—^Rose V. Champlin Reflnlng 
Co., 86 P.2d 317, 184 OkL 203- 
T^—Commercial Standard Ins. Co. 
V. Brock, Civ.App., 167 S.W.2d 281, 
arror refused. 

71 aj. p 1489 note 99. 

16. Xb. Xndiana 

<1> It has been held that phrasb 
*‘ohange in' conditions^ does not nbc- 
essarily meSn that there must be a 
change In physlba! condition. , 

Ind.—Swlft & Co. V. Neal, 18. N.E. 
2d 491, 106 IndAnp. 139. 

( 2 ) jSowever^ there is 'also author¬ 
ity interpretipg jphraae paean 
ciuLnge in physi<^ d^ditlon of enr- 
pjoyee- 

Bid.<^ackson HiU Coa! & Coke Co. 
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V. Gregson, 160 N.E. 898, 84 Ind. 
App. 170. 

(3) So, it has been sald that **un- 
fortunately in the past thls [phrase] 
has been Interpreted to mean a 
change in the physlcal condition of 
the Injured one but certalnly this 
was not what the general assembly 
had in mind." 

Ind.—^Homan v. Belleville Lumber & 
Supply Co., 8 N.E.2d 127, 181, 104 
Ind.App. 96. 

13. U.S.—Plllsbury Alaska Pack- 

ers Ass'n, C.C.A.Cal., 85 F.2d 768, 
reversed on other grounds 67 S.Ct 
682, 301 U.S. 174, 81 L.Ed. 988— 
Burley Welding Works v. Lawson, 
aC.A.Fla., 141 F.2d 964. 

Bay Ridge Operating. Co. v. 
Lowe, D.C.N.T., 14 F.Supp. 280— 
Atlantic Coast Shlpplng Co. v. Go- 
lubiewskl, D.C.Md., 9 F.Supp. 315. 
Ariz.—Steward v. Industrial Com¬ 
mission. 211 P.2d 217, 69 Arlz. 
169. 

Ga.—^Fortson v. American Sur. Co., 
89 S.E.2d 671, 92 GaA.pp. 625— 
Travelers Ins. Co. v. Hammond, 
83 S.E.2d 576, 90 Ga.App. 595— 
Georgla Marine Salvage Co. v. 
Merritt, 60 S.E.2d 419, 82 Ga.App. 
111—^New Amsterdam Casualty 
Co. V. McFarley, 10 S.E.2d 249, 63 
Ga.App. 122, reversed on other 
grounds 12 S.E.2d 366, 191 Ga. 834, 
mandate conformed to 13 S.E.2d 
688 , 64 GaAj;>p. 466. 

Neb.—^Riedel v. Smlth Baking Co., 
83 N.W.2d 287, 160 Neb. 28—Lud- 
wickson v. Central States Elee. 
Co., 6 }Sr.W.2d 66 , 142 Neb. 308. 
Okl.—Phillips Petroleum Co. v. 

Clark, 224 P.2d 697, 203 OkL 561. 
Or.—^Hoffmelster v. State Indus. Acc. 
Commission, 166 P.2d 834, 176 Or. 
216. 

S.C.—Cromer v. Newherry Cotton 
Mills, 23 S.X12d 19, 201 349. 

Tex.—Commercial Standard Ins. Co. 
, V. Shanky Oiv.App., 140 S.W.2d 273, 
error dismissed, Judgment correct. 
Ya.^-<!oKpp|• JIozU oited In. J. A 
Jones- Constructione Co. v. Martin, 
. m S.p.2d 202, 207, 193 Ya. 870. , 

71 aj. p 1440 note 6.. 

Cbanga of dopeicUe as change of 
^conditions see infra subdiviplpn p 
of thls section. 

17 ; Ariz.-^astz«ebBkI y, Waslelew^ 
oki, 808 F.2d 93'7, ’82 Aria 92— 
Steward v. Industrial Commission, 
■fll'P.2d‘ 217 ;’^69 'Ari^ 169. ' ^ 

Mich.—White v. S^<3idgan CobsoL 
Gas Co.,^89 N.W.2d' 160. 348 Mich. 
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work,i5 except in cases of loss of use of a specific 
member;!® and it must be due to the original in- 
jury,2® even though manifesting itself in injuries 
not expressly enumerated in the original award^i 
or theretofore compensated .22 Accordingly, a 
change in economic conditions has been held insuf- 
ficient to authorize a modification of an award,^^ 
although the employee, as a resuit of his physical 
condition, is unable to obtain employment ^4 Im- 
prisonment of the workman^s or his cominitment 
to a mental institutioni® are not factors which may 
be relied on in determining whether there has been 
a change in conditions. A provision for the al- 


teration of an award on the ground of a change of 
condition does not authorize a review for the cor- 
rection af an error or mistake in the original 
award,such as a mistake in fixing the amount 
thereof.i® 

d. Injuries Not Induded or Oonsidered in Origi- 
uaJ Award 

Where statutory authorlty therefor exists, the com- 
peneation offielaie may make an additional award for 
injuries, caused by the eame accident but overlooked, 
unmentioned, or unknown in making the originai award 
or other order, without showing a change of condition. 

Where statutory authority therefor exists, the 


160—Golnes v. Kelsey Hayes 
Wheel Co., 292 N.W. 686, 294 Mich. 
166. 

Va. —CorpiLB Juris dted in. J. A. 
Jones CoQstructlon Co. v. Martin, 
94 S.B.2d 202, 207, 198 Va. 370. 

71 C.J. p 1440 note 6. 


Xbl OUahoma 

(1) Rule stated in text lias been 
followed. 

Okl.—^Incas Lead & Zinc Co. v. Mor¬ 
gan, 17 P.2d 870, 161 OkL 33. 


(2) However, it has been declared 
that provision authorizlng commis- 
sion to review an award at any time 
on ground of a change in conditions 
should be liberally construed in in¬ 
tereat of employee, and authorizea 
commission to take into consldera- 
tion all of conditions pathological, 
physical, and industrial which may, 
in any way, have a dlrect bearlng on 
rlghts of Injured employee. 

OkL—U. S. Fldellty & Guarauty Co, 
V. State Industrial Conomiasion, 
244 P. 432, 115 Okl. 278. 

71 aj. p 1439 note 4. 

(3> In accordance with latter view 
where commission found that claim- 
was injured while in opponente* 
emplby in course of employment, but 
refused to make award because 
claiim^t had lost no time and was 
8^1 receiving same wages as before 
l^ury, and claimant was subse- 
gu^tly dfscharged and injury was 
Shown to stili exlst, so as to Inca- 
i>acltate, claimant, cohimisslon could 
consider claimant*s discharge in de- 
t^irti^hg -^hether award should be 
on tSview of former hearing. 
9kl!~]if£irch ^ros. Const. Co, v. 
|,,CtiPBL ^7 P.2d 852, 177 Okl. 10?— 
U. Fidelity & Guarapty Co, y. 

' Indji^teial Commission, ' su- 


la. Okl—Indian Terfltory Illuinl- 
,/nartiiniP Qil Co^ v. State Industrial 
tftotosiassibn,; 80 p.sa ^ss, i«5.aki 
72-iWiIoox Oil & Gas Co. v. Sat- 

'v»* 6? P.2a 

4$0nipwisdSall\-;pl] 


sion, 62 P.2d 1031, 178 Okl. 289— 
Brown Bros. v. Parks, 56 P.2d 883, 
176 OkL 616—Shell Petroleum Cor¬ 
poration V. Patton, 29 P.2d 86, 167 
Okl. 246—^Deep Rock Oil Corpora¬ 
tion V. Evans, 28 P.2d 7, 167 Okl. 
66 . 


19. Okl.—^Indian Territory Illumi- 
nating Oil Co. v. State Industrial 
Commission, 90 P.2d 398, 185 Okl. 
72. 


20. U.S.—^Atlantic Coast Shipping 
Co. V. Golublewski, D.CMd., 9 P. 
Supp. 315. 

Arlz.—^Jastrzebski v. Wasielewskl, 
308 P.2d 937, 82 Ariz. 92. 

Ga.—^New Amsterdam Casualty Co. 
V. McFarley, 10 S.E.2d 249, 63 Ga. 
App. 122, reversed on other 
grounds 12 S.E.2d 355, 191 Ga. 334, 
mandate conformed to 18 S.E.2d 
688, 64 GaApp. 466—Perrien v. 
Southern Co-op. Foundry Co., 8 S. 
E.2d 240, 60 GaApp. 195. 

Mich.—Schneyder v. General Motors 
Corp., (Cadillac Motor Car Divi- 
slon), 286 N.W. 168, 289 Mich, 63. 

Neb.—^Riedel v. Smith Baking Co.. 
83 N.W.2d 287, 160 Neb. 28. 

Ohio.—State ex rei. Shaffer v. In¬ 
dustrial Commission, App., 56 N.E. 
2d 698. 

Okl.—^Phillips Petroleum Co, v. 
aark, 224 P,2d 697, 208 Okl. 661— 
Indian Territory Illuminating Oil 
Co. V. State Industrial Commis- 
ston, 90 P.2d 898, 188 Okl. 72— 
Magnolla Petroleum Co. v. Nalley, 
66 P.2d 769, 176 OkL 491—Sinclair 
Frairie Oil Co. v. State Industrial 
Conamission» 64 P.2d 848, 176 Okk 
84. 

S.C.-^romer t. Newberry Cotton 
Mills, 23 SJBl2d 19, 201 S.a 849. 

Utah.—Spenoer v. Industrial C!omr 
mission, 290 P.2d 692, 4 XJtah 2d 
185. . ' 

71 CJ. p 1439 note 1. 

21^ bjd.-^keliy, Oil Co. v. Standley, 
297 P, 295, 148 Qkl. 77j, 

foi (>kl.—Combtnation OrAlizKg ^ Oo. 
V. 2« P.al w. 1« 0!Irt.'-88 

J” 


■' *>. a» »re*iTT.^’ 


23. U.S.—^Burley Welding Works v. 
Lawson, C.CA.Fla., 141 F.2d 964. 

Bethlehem Shipbuildlng Corp. v. 
Cardlllo, D.C.Mass., 23 F.Supp. 400, 
afflrmed, C.C.A, 102 F.2d 299, cer¬ 
tiorari denied 69 S.Ct 1042, 807 

U. S. 646, 88 L.Ed. 1626. 

Or.—^Hoifmeister v. State Indus. Acc. 
Commission, 156 P.2d 834, 176 Or. 
216. 

Va.—J. A Jones Const. Co. v. Mar¬ 
tin, 94 S.B.2d 202, 198 Va. 870. 

71 C.X P 1440 note 6. 

24. Ga.—Travelers* Ins. Co. v. Hurt, 
167 S.E. 176, 176 Ga. 168, answers 
conformed to 167 S.E. 823, 46 Ga. 
App. 229. 

71 C.J. p 1440 note 7. 

25. U.S.—Atlantic Coast Shipping 
Co. V. Golublewski, D.C.Md., 9 F. 
Supp. 316. 

SxoazslTe drlnldng 
Imprisonment of injured workman 
for offense due to excesslve Indul- 
gence In Intoxicatlng liquor is not a 
factor on which commissioner could 
rely in determining whether -there 
had been such a change in coudi- 
tlons as would entitle workman to 
modification of compensation awaxd. 
U.S.—^Bethlehem Shipbuildlng Corp. 

V. Cardlllo, D.O.Mass., 23 F.Supp. 
400, afflrmed, CGA, 102 F.2d 299, 
certiorari denied 59 S.Ct. 1042, 807 
U.S. 646, 83 L.Ed. 1626. 

23. Alght not ieonuixuAed 
Commitment of employee to Insane 
hospital held not to terminate rlght 
of employee to compensation for ex- 
isting disabillty which had resulted 
from injury sustained in course of 
his employment. 

U.S.—Bay Ridge Operatlng Co. v. 

liowe, D.CN.T., 14 F.Supp. 280. 
27 ; Okl,—Whlte V. Shell Oil Co.. 148 
F.2d 8i25, 193 OkL 374—Deep Rodi: 
Oil Corporation v. Evans, 28-F.2d 

7 ; 167 Okl, 63 . 

1 , ' I '' ' 

28. Okl.—Sinclair Refinlng’ 

IXincan, 297 P.2d 5^8. 

S.D.—Stowsaud vl Jack^^RaBbifffM^ 

■■'■■68''N.'W',m- mi"»®- 
' a*. 5.' “5 ■ i'!i. -'‘i 
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compensation officials may make an additional award 
for injuries, caused by the sarae accident but over- 
looked, unmentioned, or unknown in making the 
original award or other order,^® without a showing 
of a change of condition.^® However, where claim- 
ant at the time an award is made, knows of inju¬ 
ries other than those for which he is being com- 
pensated, and exercises his judgment as to the 
seriousness of such other injuries and makes no 
claim therefor, an additional award therefor is not 
authorized, especially after the statute of limitations 
has run.*i A statute, limiting -the compensation for 
a particular injury, does not preclude the award of 
additional compensation for other injuries received 
at the time, fur which the employee has not been 
compensated.32 Under some statutes impairment 


and disability are regarded as distinet claims or 
causes of action and an award for disability alone 
does not preclude a subsequent award for impair- 
ment.33 a statute, vesting the compensation of¬ 
ficials with a continuing jurisdiction, will not au- 
thorize the reexamination of a question, determined 
at the original hearing, involving the relation of a 
specific injury to the accident.34 

e. Aggravation of Injury 

An aggravated condition which has not been con- 
sldered In making tbe original award will, under some 
provisions, authorize an additional award in a proper case. 

An aggravated condition which had not been con- 
sidered in making the original award for the injury 
will, under some provisions, authorize an additional 


aa. lowa.—Oldham v. Scofleld & 
Welclx, 266 N-.W. 480, 222 lowa 764. 
Me.—Lynch v. Jutras, 1 A.2d 221, 
136 Me. 18. 

N.J.—Ginter v. Westinghouse Elee. & 
Mfgr. Corp., Lamp Divislon, 78 A.2d 
403, 11 N.J.Super. 338. 

N.D.—Schmidt v. North Daiota 
Workmen’s Compensation Bureau, 
23 N.W.2d 26, 74 N.D. 620. 

Ohlo.—Kalser v. Industria! Commis- 
sion of Ohio, 26 N.E.2d 449, 136 
Ohio St. 440. 

Okl.—^Behling v. Eox Rig & Lumber 
Co., 106 P.2d 632, 187 Okl. 682— 
Phillips Petroleum Co. v. Lane, 86 
P.2d 632, 184 Okl. 219—Pox v. 
Brown, 66 P.2d 129, 176 Okl. 201— 
Skelly Oil Co. V. Gage, 29 P.2d 616, 
167 Okl. 329—Stanollnd (formerly 
Sinclair) Crude OU Purchaslng Co. 
V. RandaU, 27 P.2d 339, 166 Okl. 
261. 

71 ,C.J. p 1440 note 9. 

Aggravated condition not considered 
in making. original award as au- 
thorizing additional award see in¬ 
fra subdivision e of this section. 
It Is presnmed thait injuries not 
mentioned have not been determined. 
Okl.—^Dierks Lumber & Coal Co. v. 
Bagan, 114-P.2d 919, 189 Okl. 210 
—^Phillips Petroleum Co. v. Lane, 
88 P.2d 632, 184 Okl. 219—Meador 
& Whitaker Co. v. Davls, 60 P.2d 
763, 177 Okl. 387. 

UmiteA to Qnknown and nnoonsid- 
ered dlsabUity 

On a reopening of a compensation 
award, commission is llmited to new 
and additional disability, which was 
unknown and not considered at time 
of original award. 

Ariz.—^Harambasic v. Barrett & HlZp 
& Macco Corp., 119 P.2d 932, 68 
Ariz. 319. 

Tranniatio psyohonenroses 

(1)' Where oompensatioa claim- 
a,nf*s traumatlc psychoneurosis was 
not' Involved in prior proceeAings, 
award based on fLnding that claim- 


ant suflCered from traumatlc psycho- 
neurosis as resuit of original com¬ 
pensabis injury but was unaware 
of his condition at time of former 
order stopping compensation was au¬ 
thorized. 

Mlch.—^Laichalk v. Chicago Pneu- 
matlc Tool Co., 18 N-.W.2d 826, 308 
Mich. 298. 

(2) So, where injury mentioned in 
notice and application for adjust- 
ment of claim iiled by employer was 
“loss of sight of the eye,” no refer- 
ence being made to other injury or 
disability, and on hearing Inqulry 
was dlrected ezclusively to question 
of specific loss of that eye, an award 
relatlng solely to loss of eye was not 
res Judicata of right to compensa¬ 
tion for total disability from trau- 
matic neurosis allegedly resulting 
from accident to the eye, notwith- 
standlng employee had lost sight 
of other eye prior to enterlng em- 
ployment. 

Mich.—^Kubiak v. Briggs Mfg. Co., 
282 N.W. 427, 286 Mich. 829. 

Purther ampatatlon not loss firoxn 
same injury 

Where amputatloa of most of foot 
below ankle was successful and heal- 
ed but dld not give workman best 
possible stump for uSe of artificial 
appllance, and second amputation be- 
tween knee and foot was made after 
compensation for loss of foot only 
had been paid pursuant to agrree- 
ment, workman was not entitled to 
additional compensation on theory 
of later loss from same injury. 
lowa.—Schell v. Central Engineering 
Co., 4 N.W.2d 399, 232 lowa 421, 
143 A.L.R. 676. 

.30. Okl.—^Dlerks Lumber & Coal Co. 
V. Hagan, 114 P,2d 919, 189 Okl. 210 
—^Phillips Petroleum Co. v. Lane, 
86 P.2d 632, 184 Okl. 219-r-Meador 
;& Whitaker Co. v. Davis, 60 p;2d 
768, 177 Okl. 387—Pox v. Brown, 
65 P.2d 129, 176 Okl, 201—Skelly 
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Oil Co. V. Gage, 29 P.2d 616, 167 
Okl. 329. 

31. OkL—^Finance Oil Co. v. James, 
109 P.2d 818, 188 Okl. 372. 

Claim barred by limitations 

Where employee feli from boiler in 
1922 and filed claim and notice of in¬ 
jury In 1922 specifying as only in¬ 
jury that to his wrist, such claim 
was insufficient to confer Jurisdic¬ 
tion on commission to make award 
to claimant on motion filed in 1938 
for injuries to employee’s head and 
spine of which he was cognizant at 
ali times after accident occurred 
but of which he gave no notice to 
employer and for which he did not 
claim compensation prior to filing of 
motion to reopen case in 1986, and 
claim was barred by statute of limi¬ 
tations. 

Okl.—^Fihance Oil Co. v. James, su¬ 
pra. 

32. Or.—^Plowman v. State Indus- 
trial Accident Commission, 28 P. 
2d 910, 144 Or. 138. 

Statute limiting oompensatioa for 
hemla 

A statute providing that in case 
of an injury resulting in hernia, 
compensation for a certain number 
of weeks shall be payable, provided, 
that if hernia results in permanent 
total disability, an award for such 
disability may be made, does not 
preclude an additional award for an 
injury separate and apart from a 
hernia suffered, but if only injury 
suffered is resuit of hernia it is not 
compensable unless it is total and 
permanent. 

Okl.—^Eagle-Plcher Mining & Smelt- 
Ing Co. V. Daniels, 172 P.2d 971, 
197 Okl. 607. 

33. Ind.—^Briggs Indiana Corp. v. 
Davis, 23 N.E.2d 286, 107 Ind.App. 
177. 

34. Ohio.—State v. Industria! Com¬ 
mission of Ohio, 183 N.E. 780, 126 

tmo st S3. 
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award.35 A provision authorizing an additional 
award in case of aggravation of the disability has 
been held to apply to cases in which the disability 
proves to be greater than was supposed when the 
award was made,but not to cases where the work- 
man’s condition has been aggravated as a resuit of 
a further accident, whether compensable or not,®^ 
or pre-existing conditions not related to the origi- 
nal injury.3® Under such provisions it has been 
held that there can be no award for aggravation of 
a permanent partial disability unless it appears 
that the condition of the injured workman had 
previously been determined to have reached a fixed 
state, that a rate of compensation was established, 
that the daim was closed on that basis and that an 
increase of disability has occurred after such clos- 
ing.®® Although a workman has been denied com¬ 
pensation for an injury because he stili has the use 
of the organ in question, should the impairment in¬ 
crease, the compensation officials under a continu- 


ing jurisdiction to amend their decisions have the 
power to reconsider their order>® A workman us- 
ing reasonable care in the selection of physicians 
and submitting to treatment, such as a surgical op- 
eration, which is unsuccessful, may recover com¬ 
pensation for increased permanent disability result- 
ing from such treatment^i 

f. Development of Disease 

The compensation officials are not authorized to 
award additional compensation because of the develop¬ 
ment or recurrence of a nonoccupatlonal disease not con- 
nected with the Injury for which compensation has been 
awarded; but if the disease had been merely dormant and 
became active because of the Injury, additional compen¬ 
sati on may be authorized. 

The compensation offidals are not authorized to 
award additional compensation because of the de- 
velopment^2 qj. recurrence^® of a nonoccupational 
disease not connected with the injury for which 
compensation has been awarded; but if the disease 


35. Arlz.—Stephens v. Miaml Copper 
Co., 130 P.2d 607, 59 Ariz. 628. 

Colo.—Consolidated Coal & Coke Co. 
V. TodorofiC. 47 P.2d 404, 97 Colo. 
126. 

lowa.—Corpns Jhzis clted in Hose v. 
John Deere Ottuwa Works, 76 N.W. 
2d 766, 769, 247 lowa 900. 

Or.—^Ke^er v. State Industrial Acc. 
Commlsslon, 136 P.2d 806, 171 Or. 
406. 

Pa.—^Thomas v. SusQuebanna Col- 
lieries Co., 26 A.2d 98, 148 Pa.Su- 
per. 161. 

Wash.—Collins v. Department of La¬ 
bor and Industries, 269 P.2d 643, 
42 Wash.2d 903—Llndsey v. Depart¬ 
ment of Labor & Industries, 213 P. 
2d 316, 36 Wasli.2d 370—Tonkovich 

V. Department of Labor & Indus¬ 
tries of State, 195 P.2d 638, 31 
Wash.2d 220—Karlson v. Depart¬ 
ment of Labor and Industries of 
Wasb., 178 P.2d 1001, 26 Wash.2d 
310—Litke v. Department of Labor 
and Industries, 98 P.2d 981, 2 Wasb. 
2d 536—Hagen v. Department of 
Labor and Industries, 76 P.2d 692, 
193 Wasb. 656. 

W.Va.—^Igo V. State Compensation 
Com’r, 36 S.E.2d 690, 128 W.Va. 402 
—Blevins v. State Compensation 
Com‘r, 33 S.E.2d 408, 127 W.Va. 481 
—^Pelty V. Compensation Com’r, 19 
S.B.2d 90, 124 W.Va. 76—Reed v. 
Compensation Com^r, 18 S.B.2d 793, 
X24 W.Va. 37—Tumer v. State Com¬ 
pensation Com’r, 17 S.E.2d 617, 123 

W. Va. 6". 3—Cbeeks v. State Com¬ 
pensation Com’r, 176 S.B. 421, 115 
W.Va. 868. 

71 C.J. p 1440 note 12, . . 

Inji^es not.inc]luded or considered in 
o|rig)nai aWard generally see supra 
sub^yi^on d of this sectlon. 

H Is essenoe of daim for aggraya- 
"tiott that dalmant^s condition is 


different from and worse tban it was 
at time of prior closing of his clsdm. 
Wasb.—Collins v. Department of La¬ 
bor and Industries, 259 P.2d 643, 42 
Wash.2d 903. 

Fxlor peimaiLent partisil disability or 
time loss not essential 

(1) In order to warrant recovery 
for aggrravation it has been dedared 
that it is not necessary that there 
shall have been any prevlous perma¬ 
nent partial disability or time loss. 
Wash.—Collins v. Department of La¬ 
bor and Industries, supra. 

(2) However this may be, mere 
closing of a claim with only time loss 
and no findihg of a disability does 
not bar recovery for aggravation of 
disability on theory that there was 
no disability to become aggravated, 
since there must have been a dis¬ 
ability to warrant payment of time 
loss, and a disability even though 
deemed to have been terminated at 
time of closing of claim, may there- 
after become aggravated. 

Wash.—^Llndsey v. Department of 
Labor & Industries, 213 P.2d 316, 36 
Wash.2d 370. 

Subsequeut to award and prior to ap- 
pUcatlon, 

i To recover in proceeding before 
board to reopen claim on ground of 
aggravation of injury for which 
I award had been made, some aggrava-^ 
tion must have occurred subsequent 
to date of award and prior to clalm- 
anys applicatlcn to reopen claim. 
"Wash.—Bleven v. Department of La¬ 
bor & Industries of State, 243 P.2d 
488, 40 Wash.2d 415. 

Aggravation .froxa ratum to work 
Where employee suffers compensa¬ 
ble injury and retums to work and 
•as resuit thereof flrst injury is ag¬ 
gravated 90 that employee is greater 

21S 


disabled than before, entire disability 
may be compensated. 
lowa.—Oldham v. Scofleld & Welch, 
266 N.W. 480, 222 lowa 764, modi- 
fled on other grounds and rehearing 
overruled 269 N.W. 925, 222 lowa 
764. 


36. Or.—Reefer v. State Industrial 
Acc. Commission, 136 P.2d 806, 171 
Or. 406. 

37. Or.—^Reefer v. State Industrial 
Acc. Commission, supra. 

3& Wash.—^Tonkovich v. Depart¬ 
ment of Labor & Industries of 
Stata 195 P.2d 638, 31 Wash.2d 220 
—Perguson v. Department of Labor 
and Industries of Washington, 90 
P.2d 280, 197 Wash. 524. 

89. Wash.—^Karlson v. Department 
of Labor and Industries of Wash., 
173 P.2d 1001, 26 Wash,2d 310— 
Larson v. Dept. of Labor and In¬ 
dustries, 166 P.2d 169, 24 Wash.2d 
461—State ex rei. Stone v. Olinger, 
108 P.2d 680, 6 Wash.2d 648. 

40. N.Y.—^Boscarino v. Carfagno & 
Dragonette, 116 N.B. 710, 220 N.Y. 
823, Ann.Cas.l918A 630. 

41. N.J.—Janvarl v. Peter Schweit- 
zer Co., 80 A.2d 867, 13 N.J.Super. 
286. 


42. Mich.—Lynch v. Brlggs l£fg. 

Co., 46 N.W.2d 20, 329 Mich. 168. 
Wash.—^Ferguson v. Department, of 
Labor and Industries of Washing¬ 
ton, 90 P.2d 280, 197 Wash. 624— 
Hadley v. Department of Labor ajsdr 
Industries, 26 P.2d 1031, 174 Wash. 
582. 
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had been merely domiant and became active be- 
cause of the injury, additional compensation may be 
authorized.44 However, under sonae statutes there 
can be no recovery of additional compensation for 
a nonoccupational disease resulting from the injury 
after an award determining the full extent of the 
employee's disability, even though the existence of 
the disease was then unknown>5 

g* Failiire of Employee to Recover 

Where statutory authority therefop exlsts, as under 
provislons authorfzing such changes as In the opinfon of 
the compensation offlclals may be Justifled, the compen¬ 
sation offlclals may make an additional award when an 
Injured employee does not recover as expected, but a 
workman after having been granted an award for per¬ 
manent total disability may not be granted an additional 
award based on a lesser degree of disability on fallure 
of the Injury to heal as expected. 

Where statutory authority therefor exists,^® as 
under provisions authorizing such changes as in the 
opinion of the compensation officials may be jus- 
tihed,^*^ the compensation officials may make an ad- 
ditional award when an injured employee does not 
recover as expected. The officials are authorized to 


101 C.J.S. 

continue payments awarded, despite subsequent in¬ 
juries delaying recovery, where the employee is 
stili suffering from the original injury.^* However, 
on failure of an injury to heal as expected, a work¬ 
man after having been granted an award for perma¬ 
nent total disability may not be granted an addi¬ 
tional award based on a lesser degree of disability, 
such as temporary total disability.^^ On an appli- 
cation for additional compensation, where the fail¬ 
ure to recover is due to the employee’s lack of care, 
the refusal of further compensation is authorized.50 

h. Injury or Disability Becoming Fermanent 

As a general rule, and subject to statutory llmlta- 
tlons, on an Injury or disability becoming permanent, the 
compensation officials may, after an award for temporary 
disability reopen the case and make an award for perma¬ 
nent disability. 

As a general rule, and subject to statutory limi- 
tations,®^ on an injury or disability becoming perma¬ 
nent, the compensation officials may, after an award 
for temporary disability, reopen the case and make 
an award . for permanent disability.^^ order to 


41. Wash.—^Hadley v. Department of 
liabor and Industries, 26 P.2d 1031, 
174 Wasb. 682. 

4B. Wls.—State ex rei, Watter v. In- 
dustrial Commissioil of Wlsconsin, 
287 NM, 602. 233 Wls. 48. 

46. La.—^Dykes v. Buddle, 128 So. 

686 . 14 La.App. 106. 

47- Utah,—Continental Casualty Co. 
V. Industrlal Commlsslon of Utah. 
260 P. 279. 70 Vtah. 364. 

71 C.J. p 1441 note 16, 

As ‘*iLsw devUopmsiKt’’ 

<1> Under a statute such as that 
referred to In text general. rule^ dls- 
cussed Infra subdivision t of thls 
sectlbn. has evolVed authorizing re- 
openlng of a case if there has been 
sbme' new development which shows 
forinelr award to be inadeguate or ex- 
di^ive. 

(2) Paliure of an Injury to hesl as 
expected has been held to constitute 
a ^‘new deV^opment’* wlthln meanlng 
of thls ruia 

Utah.—^Barb4ar Asphalt Corp. v. In- 
. diisl^irlal Commlsslon, 135 P. 2 d 266. 
.193 Utah 671. 

48. MIch.—Cook v. Charles Hoertz & 
Son, 164 464, 198 MIcIl 129. 

48. U.S.'—Chugach Ellea Ass*n v. 

Indita Bd.. D.CJUaska, 122 
' P.^^npp. • 

6 Q,^.%y.—Saplkner v. More^ead & N. 

298 S,W. 892, 221 Ky/lSS. 


61. Ohlo.—State ex reL Bohan v. In- 



tlon for ankylosls whlch makes any 
of fingers, thumbs, or parts thereof 
^'more than uselesa.** quoted words 
are not surplusage. and to be “more 
than useless," ankylosed flngers 
must be harmful or detrimental to 
use of other parts of hand. so that 
where clalmant had been paid com- 
satlon for temporary total disability 
and for Impalrment of eaming capac- 
Ity resulting trom a fracture of 
wrlst, he was not entitled to further 
compensation for permanent partial 
disability because fracture was fol- 
lowed by an atrophy of forearm and 
hand together with a complete anky- 
losis of wrlst and a partlally anky¬ 
losed claw hand. 

Ohlo.—State ex rei. Bohan v. Indus- 

trial Commlsslon. supra. 

Hsznla 

(1) Under a statute provldlng that 
in the case of an injury resulting in 
hernia, compensation for elght weeks, 
and cost of operation shall be pay- 
I able, provided that If hemla results 
in permanent total disability com- 
mlssibn may so determlne sald fact 
and award clalmant compensation for 
a total permanent disability, after an 
award for an operation and ele^ht' 
weeks compensation. commlsslon Is 
without Power to make an award for 
permanent partiftl disability. ' ' ‘ ’ 

OkL-rPioneer linis ;cn>. v/84’ 

T.U 642. .184 QkL Oil 

; A Eeflnln^ t t- P.2d 

i?80. 177' Okl.'401. j * :' : ; 

It can make a furi!!her award 

EWflpli-e 011 &; I^^lng CP. v. 
'■iiyerst'sdpra, ■* 


52. Colo.—Consolidated Coal & Coke 
Co. V. TodorofC. 47 P.2d 404, 97 Colo. 
126. 

D.C.—New Amsterdam Cas. Co. v. 
Cardillo, 108 F.2d 492, 71 App.D.C. 
172. 

Idaho.—^Barry v. Peterson Motor Co.^ 
46 P.2d 77, 66 Idaho 702. 

Ind.—International Detrola Corp. v. 
Hoffman. 70 N.E}.2d 844. 224 Ind- 
613—Pettlford v. United Depart¬ 
ment Stores, 196 N.B. 842, 100 Ind- 
App. 471. 

lowa.—^Rose v. John Deere Ottumwa 
Works, 76 N.W. 2 d 766, 247 lowa 
900. 

Mont—^Meznarich v. Republlc Coat 
Co., 68 P.2d 82, 101 Mont. 78. 

N. J.—^Torbyn v. South River Sand Co... 

69 A. 2 d 688 , 6 N.J.Super, 1 . 

Okl.—^Nelson v. Carter OH Co., 16T 
P.2d 168, 195 Okl. 317—Poumier 
Stucco A Plasterlng Co. v. Greer, 
104 P.2d 42$, 187 Okl. 689—Stano- 
lind (formerly Sinclair) Orude Oil 
Purchaslng Co. v. Raudall, 27 P.2d 
839, 166 Okl. 261. 

Or.—Wilaon v, Sta,ts Indus. Acc. Com- 
. mlssion. 219 P.2d 138, 189 Or. 114. 
Utah-—Spencer v. Industri^l Comipals- 
sioa, 91 P,2d A?9, 97 Utah 140. 
71».OtJ. P 1441 note 20. 

Awards for temporary total dtsa- 
«uad. for^ tm^alred earnlag Pa- 
Are’ ho* 'bar to award, in a- 
proper case, for subsequent perma¬ 
nent pajrtlal disabllttsy.» ' ■ . ^ 

Chio.—Stat^ Bbhkh Indus-^ 

trial Cpmwission,. W 
146 Ohio St 6 i‘ 8 ,^dhlr^ toW!Nr3-. 

Ju nv.j.ijiiosi c ikiii 
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reach this resuit, depending on the ternis of the par- 
ticular statute relied on to authorize the additional 
^Lward, the original award having been based on 
the theory that the disability was only temporary, 
some authorities have regarded the permanent dis¬ 
ability as a new and further disability,6^ others, as 
an increase of disability,and stili others, as a 
change of condition.^5 Again, depending on the 
terms of the particular statutes applicable, it has 
been held that a change of condition is not required 
to authorize the compensation oflScials to make an 
award for permanent disability where the only pri¬ 
or award was for temporary disability and there has 
been no detennination of the question of perma¬ 
nent disability,^® and that an award for permanent 
total disability is authorized after an award for 


temporary total disability and for permanent par- 
tial disability, although no change in condition is 
shown.5'1' To authorize the subsequent award, the 
permanent disability must be the resuit of the origi¬ 
nal injury.®8 

i. Increase of Disability or Fnither Disability 

Where statutory authority therefor exlste, In cases 
where the fncapacity of the workman has fncreased, 
or hle condition is substantially worse, or he has suf- 
fered a further disability since the last prior award or 
order, the compensation authorities may award new or 
additional compensation provided the increased incapac- 
ity, worse condition, or further disability Is caused, actl- 
vated, or superinduced by the original Injury. 

Where statutory authority therefor exists, in 
cases where the incapacity of the workman has in¬ 
creased,®® that is, has amplified, enlarged, expanded, 


S3> Cal.—^Broadway-Liocust Co. v. 
Industrial Acc. Commisslon, 206 P. 
2d 866, 92 C.A.2d 287—^Purness Pa¬ 
cific V. Industrial Acc. Commisslon, 
168 P.2d 761, 74 C.A.2d 324—Stand¬ 
ard Oil Co. of Califomia v. Indus- 
trlal Acc. Commisslon, 31 P.2d 457, 
137 CA. 465—City of Pasadena v. 
Industrial Acc. Commisslon, 29 P. 
2d 447, 136 C.A. 649. 

71 C.J. P 1441 note 19 [a]. 

5A Kan.—Corvi v. J. R. Crowe Coal 
& Mining Co., 237 P. 1066, 119 Kan. 
244. 

Mont.—Meznarlch v, Bepubllc Coal 
Co., 63 P.2d 82, 101 Mont 78. 

N.J,—Torbyn v. South River Sand 
Co., 69 A.2d 688, 6 N.J.Super. 1. 

65. Idaho.—^Hustead v. H. E. Brown 
Timber Co., 17 P.2d 927, 62 Idaho 
690. ‘ 

Ind.—^International Petrola Corp. v. 
HofCman, 70 K.E.2d 844, 224 Ind. 
613. 

71 C.J. p 1441 note 21. 

Xf permaaent paartial impaimieiit is 
« later and resultant developinent 
and' does not hegln with InJury, it 
amounts to a *'Ghange of condition'* 
wlthln statute providlug that board 
<nay on change of condition modlfy 
or change award. 

iad.^r.-Pettlford v. United Department 
Stqres. 196 N.B. ,342, 100 Ind.App. 
471. 

Hemla heooming inoperahle 
Where employee who sustalned 
ifeniia^was awarded compensation for 
temporary partlal disability, and de- 
terioratlon ' ih employee^s general 
healthi maKtng surglcal treatment of 
hefttiia imposslbae, resulted in perma- 
tiebt^^rtldl tllsdWltty^ there was a 
of condition” wlthln comp^n- 
to authoriae modl- 

AmSterdam^ Caa. * 'Co ■ v. 

‘ m JPM 4*3,.M7i: 'ApiKl>.a 

3172 . . , . , 
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Okl. 689—^Rose v. Champlin Refln- 
Ing Co., 86 P.2d 317, 184 Okl. 203— 
T. C. Ottlnger Co. v. Hali, 73 P.2d 
463, 181 Okl. 284—Oklahoma Plpe 
Line Co. v. PCarvey, 40 P.2d 24, 170 
Okl. 323—Croxton & Bucklin v. 
Buchanan, 39 P.2d 91, 170 Okl. 170 
—Magnolla Petroleum Co. v. Proc- 
tor, 38 P.2d 7, 169 Okl. 613—Magno¬ 
lla Petroleum Co. v. Phillips, 85 
P.2d 448, 169 Okl. 1—Rock Island 
Improvement Co. v. Sammons, 29 
-P.2d 946, 167 Okl. 898—Magnolla 
Plpe Line Co. v. Smlth, 29 P.2d 669, 
167 Okl. 816. 

71 aj. p 1441 note 22. 

Where order erroneously stated 
compensation to be for permanent 
partlal disability, although It had ap- 
proved compensation for temporary 
total disability, order was construed 
as awarding compensation for tempo¬ 
rary total disability only, authorlzing 
award of compensation for perma¬ 
nent partlal disability resulting from 
original InJury wlthout proof of 
change In condition. 

Okl.—^Magnolla Plpe Line Co. v. 
Smlth, supra. 

67. Okl.—^Bartlett-Colllns Olass Co. 
V. Washabaugh, 26 P.2d 420, 166 
Okl. 90. 

71 C.J. p 1441 note 19. 

B8. Okl.—^Poumler Stucco & Plaster- 
Ing Co. V. Greer, 104 P.2d 428, 187 
Okl. 589. 

71 C.J. p 1441 note 23. 

Whm «mployee was three times 
awaxded oompwsatloii for back in¬ 
juries tostalned as resuit of Injuries 
Whlle employed by three different em- 
ployers, but at no time was any per¬ 
manat injury found by > commisslon, 
and. subseQUent^y employee became 
dlsabled by ba^k condition and 
i^ght compensation tof peried wl^le 
not ecnploj^ed br any 6ne, eommlsston 
wetb wtth^^wsthoi^ty to awaz^ com¬ 
pensat^' «tod- biiarge > oiie fhM" of 
Who aMd 
at timi 1 


vlous Injuries, In absence of any evl- 
dence that previous Injuries contrib- 
uted to a partlal permanent Injury or 
disability not apparent at time of 
prior injuries. 

Wis.—South Side Rooflng & Mateiial 
Co. V. Industrial Commisslon, 81 N. 
W.2d 677, 252 Wis. 408. 

Extent of disability due to injury aad 
ooagenital defect to be deter- 
miued 

Claim for sprained back, which was 
closed before claimant who sufCered 
from congenltal malformatlon of 
splne maJdlng hlm subject to sprains 
when he engaged In heavy manual la¬ 
bor had recovered from accident and 
before permanent partlal disability 
had become flxed, held required to be 
reopened so that extent of disability 
due to previous weakness of back and 
extent of disability due to injury 
could be determlned. 

Wash.—^Blllott V. Department of La¬ 
bor and Industries of Washington. 
62 P.2d 1848, 188 Wash. 703. 

59. Arlz.—^Radaca v. U. 5. Smeltlng, 
Reflning & Mln. Co., 158 P.2d 640, 
62 Arlz. 464—Harambasic v. Bar- 
rett & Hllp & Macco Corp., 119 P. 
2d 982, 68 Arlz. 319. 

Ga.—^London Guarantee & Acc. Co. v. 
Pittman, 26 S.E.2d 60, 69 Ga.App. 
146—Corpus Juris oited in New 
Amsterdam Cas. Co. v. McFarley, 
10 S.E.2d 249, 251, 63 Ga.App. 122, 
reversed on other grounds 12 S.E. 
2d 866, 191 Ga. 334, mandate con^ 
formed to 13 S.E.2d 688. 64 Ga.App. 
466. 

111.—^Madsen v. Industrial Oommh» 
sion, 50 N.51.2d 707, 883 IU. 699.-«. 
lowa.—Corpus Juris oited Iu, v. 
John Deere Ottumwa WorS^^ 
bT.W.fd ?66, 759, 247 lo^Ti' 
.Oldham V. Scofi^ld & 

,N.W;., 4^0r 922 lowu 
other 'gi^uhds and' 

UiohrwSouep. v^d3Vn«> 

N.W. 27 ^ A38 MiBht.:473ri 
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extended, or intensified,®® or tiie condition of the j or he has suffered a further disability,®® since the 
workman is materially and substantially worse,®i [ 


C. O. Barton Co., 264 N.W. 833, 274 
Mich. 176. 

Mont.—^Meznarlch ▼. Bepublic Coal 
Co., 63 P.2d 82, 101 Mont. 78. 

Neb.—Pe^ v. Ayers Auto Supply, 71 
N.W.2d 204, 160 Neb. 668--Peek v. 
Ayres Auto Supply, 59 N.W.2d 664, 
167 Neb. 363--E,ledel v. Smith Bak- 
ing Co., 83 N.W.2d 287, 160 Neb. 28. 

N.J.—Florek v. Boaxd of Ed., City of 
Newark, N.J.Co., 87 A.2d 381, 18 
N.J.Super. 426—Janvari v. Peter 
Schweitzer Co.,' N.J.Co., 80 A.2d 367, 
13 N.J.Super. 286—HArtman v. Fed- 
eral Shlpbuildlngr & Dry Dock Co., 
Co., 78 A.2d 846, 11 N.J.Super. 611 
—Grinter v. Westlnghouse Blec. & 
Mfff. Corp*, Lamp Divlsion, 78 A.2d 
408, 11 N.J.Super. 338—Hopler v. 
Hili City Coal & Lumber Co., 71 
A.2d 722, 7 N.J.Super. 24, afflrmed 
76 A.2d 17, 5 N.J. 466—-Torbyn v. 
South River Sand Co.. 69 A.2d 688, 
6 N.J.Super. 1—Vandenberg: v. John 
De Euyper & Son, 69 A.2d 681, 6 
N.J.Super. 440—Calicchio v. Stand¬ 
ard Brands, 64 A.2d 236, 1 N.J. 
Super. 276. 

Breheny v. Bssex County, 41 A.2d 
890, 182 N.J.Law 684. afflrmed 46 A. 
2d 700, 134 N.J.Law 129—Pischman 
V, Joseph Piflh Hat Co., 5 A.2d 786, 
122 N.J.Law 428—Tucker v. Prank 
J. Beltramo, Inc., 186 A. 821, 117 
N.J.Liaw 72, afflrmed 192 A. 62, 118 
N.J.Law 801—Fimari v. Standard 
Sanitary Mfgr. Co., 181 A. 44, 116 
N.J.Law 606. 

Candito v. Fairmont Const. & 
Nicholson Ensrlneering Co., 21 A.2d 
622, 19 N.J.Misc. 603—Rightmyer v. 
Borough of Totowa, 197 A. 660, 16 
N.J.Misc. 161, afflrmed 8 A.2d 772, 
17 N.J.Misc. 800—Zuga v. Ford Mo¬ 
tor Co., 194 A 67, 15 N.J.Misc. 610, 
vacated on other grounds 197 A 
876, 16 N.J.Misc. 76—Be Santis v. 
Tumer Const. Co., 194 A 67, 16 N.J, 
Misc. 613. 

K.T.—^Di Benedetto v. John F. Mc- 
Kiimey Corp., 298 N.Y.S. 810, 262 
App.Div. 712, reargument and mo- 
tion denied 300 N.Y.S. 717, 262 App. 
Div. 900. 

Pa.—Newancavitch v. Pittsburgh 

Terniinal Coal Corp., 200 A 187, 181 
Pa.Super. 391. 

S.C.—Ooipns Jnzis dted In Cromer v. 
Newberry Cotton Mills, 23 S.B.2d 
19, 22, 201 S.C. 349. 

71 C.J. p 1441 note 25. 

ITotwlthstandliLfir etatnte mafcln g 
ikward and conclusive, award 

may be reviewed on groimd that dis- 
ability has subseauently increased. 
N.J.—Colbert v. Consolidated Laun- 
dry, 107 A2d 621, 31 NJ.^per. 688. 

WtvTB inereased dlsabilUy is not 
there (^an be no additional 

award. 


Mich.—^Bamett v. Kelsey Hayes 
Wheel Co., 48 N.W.2d 66, 828 Mich. 
37. 

msnfflolent or erroneons atnoruit 

(1) A statute providing for modift- 
cation of an award because of in- 
creased incapacity does not permlt 
modiflcation of an award on ground 
that claimant was not granted suf¬ 
ficient compensation by terms of 
prior award. 

N.J.—^Drexl v. Jurgensen, 22 A2d 816, 
19 N.J.Misc. 643. 

(2) In other words, a proceeding 
for increase in dlsability cannot be 
instituted for purpose of correcting 
or revising a previous compensation 
award. 

N.J.—Ducci V. Kapo Dyeing & Print 
Works, 23 A.2d 786, 20 N.J.Misc. 47. 

(3) That is to say, such statute 
does not authorize a modification be¬ 
cause of judicia! error, if any, in de- 
termining amount of award from 
which no appeal has been taken. 
Neb.—Huff V. Omaha Cold Storage 

Co„ 287 N.W. 764, 136 Neb. 907. 

In New Mezioo 

Compensation act makes no provi- 
sion for increase of payments in case 
of increase of dlsability, and courts 
are powerless to aid workman in such 
cases ezcept through some procedure 
authorized by general statutes or 
lavr. 

N.M.—Hudson v. Hershback Drilling 
Co„ 128 P.2d 1044, 46 N.M. 330. 
ea Neb.—Riedel v. Smith Baking 
Co., 88 N.W.2d 287, 160 Neb. 28. 
Whenever there has been a natnxal 
development of an industrial injury, 
compensation authorities may, in 
their sound discretion, reopen a case. 
Colo.—^Bmployers Mut. Ins. Co. v. 
Jacoe, 81 P.2d 389, 102 Colo. 616. 
Where a dlsability oontlnnes longer 
than last predioted, that is, longer 
than anticipated in the last award, 
while in a sense disability has re- 
mained'constant, it will be regarded 
as having increased withln meaning 
of a statute authorizing an additional 
award where disability has increased. 
Fari —Corvi v, J. R. Crowe Coal & 
Mining Co., 237 P. 1056, 119 Kan. 
244. 

Mont.—^Meznarch v. Republic Coal 
Co., 68 P.2d 82, 101 Mont. 78. 

61. Arlz.—Jastrzebski v. Waslelew- 
ski, 308 P.2d 937, 82 Ariz. 92—Kel¬ 
sey V. Industrial Commission, 286 
P.2d 196, 79 Ariz. 191—Stephens y. 
Miami Copper Co., 130 P.2d.507, 69 
Ariz. 623—Ca^os v. Stanley Pruit 
Co., 98 P.2d 471, 66 Ariz. 72—Bates 
V. Linde, 66 P.2d 666, , 49 Ariz. 192. 
Ga.-^Ingram v. Liberty Mut. Ins. Co., 
10 S.F.2d 99, 62 aa.App. 789. 

Mich.—Sweet v. Eddy Paper Corp., 6 
] N,W.2d 888, 303 Mich. 492—Schney- 
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der V. Cadillac Motor Car Co., 273 
N.W. 418, 280 Mich. 127—Smith v. 
Pontiae Motor Car Co., 270 N.W. 
172, 277 Mich. 652. 

Neb.—^Riedel v. Smith Baking Co., 33 
N.W.2d 287, 160 Neb. 28. 

Okl.—Spartan Aircraft Co. v. Stock- 
ton, 279 P.2d 333—Phillips Petro¬ 
leum Co. v. Clark, 224 P.2d 697, 
203 Okl. 661—Standlsh Plpe Line 
Co. V. Klrkland, 107 P.2d 1024, 188 
Okl. 248—^Rose v. Champlin Refln- 
ing Co., 86 P.2d 817, 184 OkL 203 
—^Magnolla Petroleum Co. v. Nal- 
ley, 66 P.2d 769, 176 Okl. 491. 

Pa.—Thomas v. Susauehanna Col- 
lieries Co., 25 A2d 98, 148 Pa.Su¬ 
per. 161. 

W.Va.—^Phillips V. State Compensa¬ 
tion Com'r, 174 S.B. 661, 114 W.Va. 
648. 

Change resnltlng In additional dls- 
Bbillty 

Okl.—Sappington-Hlckman, Inc. v. 
State Indus. Commission, 262 P.2d 
707. 

Fnxpose of provision givlng conu 
mlsslon oontlnnlng juxisdlctlon is, 
among other things, to enable com¬ 
mission to increase compensation 
where change in condition is for 
worse. 

S.C.—Cromer v. Newberry Cotton 
MiUs, 28 S.£12d 19, 201 S.C. 349. 
Betroaotlve award proper 
A retroactive award based on a 
finding that injured employee’s physi- 
cal condition had changed for worse, 
resulting in total disability, is prop¬ 
er. 

Mich.—Sweet v. Bddy Paper Corp., 6 
N.W.2d 883, 808 Mich. 492. 

62. Ariz.—^Radaca v. XJ. S. Smelting, 
Reflning & Min. Co., 158 P.2d 640, 
62 Ariz. 464. 

Cal.—^Broadway-Locust Co. v. Indus¬ 
trial Acc. Commission, 206 P.2d 
866, 92 CA2d 287—^Fumess Paa 
V. Industrial Acc. Commission, 168 
P.2d 761, 74 C.A2d 824. 
lowa.—Oldham v. Scofield & Welch. 
266 N.W. 480, 222 lowa 764, modi- 
fled on other grounds and rehear- 
ing overruled 269 N.W. 926, 222 
lowa 764. 

La.—^Mitchell v. T. L. James & Co., 
App., 176 So. 245. 

Mich.—^Bomarito v. Fisher Body Cor¬ 
poration, 262 N.W. 329, 273 Mich. 1. 
Minn.—^Bomersine v. Armour & Co., 
30 N.W.2d 626, 226 Minn. 157. 

Ohio.—Clendenen v. Industrial Com¬ 
mission, 46 N.B.2d 108, 140 Ohio St 
414. 

Or.—Wllson v. State Indus. Acc. Com¬ 
mission, 219 P.2d 188, 189 Or. 114. 
Pa.—^Michettl v. State Workmen*s 
Ins. Fund, 17 A2d 712, 143 Pa.Su¬ 
per. 468. 

After retotn to work 

Ga.—^Eknployers* Liabllity Assur. 
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last prior award or order,^^ due to matters which 
were unknown and not considered at the time of 
the last award or order,®^ the compensation author- 
ities may reopen the case and award new or addi- 
tional compensation, provided the increased inca- 


pacity, worse condition, or further disability is 
caused,®5 directly or indirectly,®® activated or su- 
perinduced,®*^ by the original injury, and is not due 
to some other cause,®® such as premature old age of 


Corp. V. Johnson, 8 S.E.2d 642, 62 
Ga.App. 416. 

63. Ariz.—^Radaca v. U. S. Smelting, 
Refinlng & Min. Co., 168 P.2d 640, 
62 Ariz. 464—Stephens v. Miami 
Copper Co., 180 P.2d 607, 69 Ariz. 
628. 

jieb.—^Pedc V. Ayers Auto Supply, 71 
N.W.Sd 204, 160 Neb. 658—Peek 
V. Ayres Auto Supply, 69 N.W.2d 
564, 157 Neb. 363. 

KJ.—^Bleeker v. Kuyper, 17 A.2d 787, 
19 N.J.Misc. 112. 

Ohio.—Clendenen v. Industrlal Com- 
mission, 45 N.E.2d 108, 140 Ohio 
St 414. 

OkL—Sinclair Reflning Co. v. Dun- 
can, 297 P.2d 668—Spartan Air- 
craft Co. V. Stockton, 279 P.2d 333 
—^appington-Hickman, Inc. v. 
State Indus. Commission, 262 P. 
2d 707—Standish Pipe Line Co. v. 
Kirkland, 107 P.2d 1024, 188 Okl. 
248—Stanolind Pipe Line Co. v. 
Brewer, 95 P.2d 625, 186 Okl. 678— 
Rose V. Champlin Reflningr Co., 86 
P.2d 817, 184 Okl. 203. 

64. Ariz.—^Radaca y. U. S. Smelting, 
Reflning & Min. Co., 158 P.2d 540, 
62 Ariz, 464—^Harambasic v. Bar- 
rett & Hilp & Macco Corp., 119 P. 
2d 932, 58 Ariz. 819—Caekos v. 
Stanley Pruit Co,, 98 P,2d 471, 65 
Ariz, 72—^Bates v. Linde, 66 P.2d 
655, 49 Ariz. 192. 

No permaneiit Injnry assiuiied 
Whore a workman, who has been 
injured, his employer, and state com¬ 
mission assume that no permanent 
disability has been suffered by em- 
ployee, he is not precluded from 
thereafter obtaining relief where it 
develops that permanent disability 
has resulted from injury sustained. 
Okl.—^Mid-Continent Petroleum Corp. 
V. Abshlre, 190 P.2d 790, 200 Okl. 
24. 

Nenrosls at flrst appeaxlng to be 
tiifllnsf 

Where claimant had been awarded 
partial permanent disability and sub- 
sequently clalmed compensation for 
Increase in disability based on neu- 
rosis, fact that nervous condition 
that followed closely compensable 
accident may have, at drst, appeared 
to be trifllng, did not estop petitioner 
to assert, wlthln statutory period of 
review, that neurosis increased in in-* 
capacitating elfect since earller de- 
terminatlon. 

N.J.—^Plorek v. Board of Bd., City of 
Newark, 87 A.2d 381, 18 N.J.Super. 
425. 

65. Ariz.—^Radaca v. tJ. S. Smelting, 
Reflning & Min. Co., 168 P.2d 540, 


62 Ariz. 464—Caekos y. Stanley 
Pruit Co., 98 P.2d 471, 65 Ariz. 72. 
Colo.—^Employers Mut. Ins. Co. v. Ja- 
coe, 81 P.2d 389. 102 Colo. 616— 
Young V. Industrial Commission 
of Colorado, 258 P. 826, 81 Colo. 
106. 

Ga.— Corpus Juris dted in New Am- 
sterdam Cas. Co. v. McFarley, 10 
S.E.2d 249, 252, 63 Ga.App. 122, re- 
versed on other grounds 12 S.E.2d 
355, 191 Ga. 334, mandate con- 
formed to 18 S.E.2d 688, 64 Ga.App. 
465—^Employers* Liablllty Assur. 
Corp. y. Johnson, 8 S.E.2d 642, 62 
Ga.App. 416. 

lowa.—Oldham v. Scofleld & Welch, 
266 N.W. 480, 222 lowa 764, modi- 
fled on other grounds and rehear- 
ing overruled 269 N.W. 926, 222 
lowa 764. 

La.—Mltchell v. T. L. James & Co., 
App., 176 So. 246. 

Mich.—^Bomarito v. Pisher Body Co]> 
poration, 262 N.W. 329, 273 Mich. 1. 
Neb.—^Peek v. Ayres Auto Supply, 69 
N.W.2d 664, 167 Neb. 363. 

N.J.—^Hartman v. Pederal Shipbuild- 
ing & Dry Dock Co., 78 A.2d 846, 11 
N.J.Super. 611—^Torbyn v. South 
River Sand Co., 69 A.2d 688, 6 N.J. 
Super. 1. 

Crecco v. Daley Bxcavatlng Co., 
38 A.2d 696, 22 N.J.Misc. 310. 

Ohio.—Clendenen v. Industrial Com¬ 
mission, 46 N.E.2d 108, 140 Ohio St. 
414. 

Okl.—Spartan Aircraft Co. v. Stock¬ 
ton, 279 P.2d 333—Sappington- 
Hickraan, Inc. v. State Indus. Com¬ 
mission, 262 P.2d 707—Standish 
Pipe Line Co. v. Kirkland, 107 P.2d 
1024, 188 Okl, 248—Stanolind Pipe 
Line Co. v. Brewer, 96 P.2d 626, 186 
Okl. 578. 

Pa.—Grosjean y. Murrell, 132 A.2d 
367, 183 Pa.Super, 630—^Thomas v. 
SusQuehanna Collieries Co., 25 A. 
2d 98, 148 Pa.Super. 161. 

Disability from mental disorder 
growing out of aooideut 
Where compensation is sought for 
disability arlsing from a mental dis¬ 
order developing after award or or- 
der and growing out of accident, no 
award will be made where chain of 
causation is broken, as where mental 
disturbance is collateral to injury, 
does not arise directly from it, but 
is due to worry, anxiety, or brooding 
over accident or its effect or com¬ 
pensation for it, or the like, but 
where accident has a direct efCect on 
nervous system, ali results thereof, 
both physical and mental, go to make 
up disability and determine compen- 
sability. 


Mich.—Schneyder v. Cadillac Motor 
Car Co., 273 N.W. 418, 280 Mich. 
127. 

66. La.—^Mltchell v. T. L. James & 
Co., App., 176 So. 245. 

Disability Arom op«ratiou; pre-ez- 
istiug defects 

An injured workman’s underlying 
and pre-existlng physical defects and 
disabllities at time of surgicaJ opera- 
tion, necessitated by his worsened 
physical condition after award of 
temporajy and permanent partiaJ dis¬ 
ability compensation, could not be 
raised to defeat award of additlonal 
compensation to hlm for Increased 
disability resulting from operation. 
N.J.—Janvari v. Peter Schweitzer Co., 
80 A.2d 367, 13 N.J.Super. 286. 
Paliure of employer to promptly pro¬ 
vide operatiou 

Where an award is made for com¬ 
pensation and an operation for her¬ 
nia and employer fails to promptly 
provide for operation, additlonal dis¬ 
ability arlsing therefrom may be 
awarded. 

Okl.—^Toung y. Daugherty, 224 P.2d 
962, 203 Okl. 598. 

Paralysis oaused by self-adminlstered 
treatmeut 

A workman who suflered a com¬ 
pensable injury and who to relieve 
pain caused by injury, at suggestlon 
of layman, drank Jamalca ginger 
which resulted in a species of paraly¬ 
sis could recover compensation for 
such paralysis, flnal resuit having a 
causal origin in original accident 
Ohio.—Phillips V. Industrial Commis¬ 
sion, 61 N.B.2d 233, 75 Ohio App. 
131. 

67. La.—^Mltchell v. T. L. James & 
Co., App., 176 So. 246. 

N.J.—^Breheny v. Essex County, Sup., 
41 A.2d 890, 132 N.J.Law 584, af- 
flrmed 46 A.2d 700, 134 N.J.Law 
129. 

68. Colo.—^Employers Mut Ins. Co. 
V. Jacoe, 81 P.2d 389, 102 Colo. 516. 

Mich.—^Kolbas v. American Boston 
Min. Co., 286 N.W. 91, 288 Mich. 
596. 

Pali at horne 

An 6mployee*s disability as resuit 
of hip fracture, caused by fall from 
ladder on which he was picking dgs 
from tree in his own back yard, was 
not resuit of injury reasonably at- 
tributable to cause set in motion by 
previous injury to his knee in course 
of employment so that employer was 
not liable for compensation for em- 
ployee's Increased Incapacity. 

N.J.—Crecco v. Daley Excavatlng Ca» 
38 A.2d 696, 22 N.J.Misc. 319. 
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the person applying for increased compensation 
benefits.®^ 

The case may be reopened and new or additional 
compensation awarded after an award for partial,^® 
pennanent"^! or temporary'^2 disability, or for a 
specific injury,*^® or where compensation has been 
deniedJ^ Additional compensation may be award¬ 


ed for increased disability of the same t3rpe,75 or 
for subsequently ascertained disability of another 
type than that on which the prior award was 
based.*^® So, a workman may be awarded com¬ 
pensation for temporary total disability after an 
award to him for permanent partial disability^? or 
temporary partial disability?^ for the same injury, 


acental dlBtiixl)aiL 08 ooUateral to iiu 
Jury 

Where present mental disturbance 
of injured employee was collateral to 
injury and did not arise directly from 
it but was due to worry, anxiety, or 
broodinff over accident and his fail- 
ure to obtain compensation for it, 
mental disturbance of employee could 
not be considered in awarding* com¬ 
pensation. 

Mich.—Schneyder v. General Motors 
Corp., Cadillac Motor Car Division, 
286 N.W. 168, 289 Mich. 63. 

Kater accident due to Intexrenlnff 
oause 

Compensation cannot be Increased 
merely because later accident due to 
efficient interveninsr cause, and not 
arising out of, or in course of, em- 
ployment, would not have happened 
if employee had retalned his former 
physical powers. 

Colo.—^Post Printingr ■ & Publishing 
Co. V. Brlckson, 30 P.2d 327, 94 
Colo. 382. 

69. Colo.—^Toung v. Industrial Com- 
mlssion of Colorado, 263 P. 826, 81 
Colo. 106. 

70. Pia.—Smltty^s Coffee Shop v. 
Florida Indus. Commission, 86 So. 
2d 268. 

Mich.—^Kivinieml v. Quincy Mining 
Co., 282 N.W. 866, 286 Mich. 680— 
Adams v. C. O. Barton Co., 264 N. 
W. 333, 274 Mich. 176. 

N.J.—^Rightmyer v. Borough of To- 
towa. 197 A. 650, 16 NJT.Misc. 161, 
afflrmed 8 A.2d 772, 17 N.J.Misc. 
300—De Santis v. Turner Const. 
Co., 194 A. 67, 16 N.J.Misc. 613. 
Okl.—Stanolind Plpe Line Co. v. 
Brewer, 96 P.2d 625. 185 Okl. 678 
—^Apple V. Kelley, 94 P.2d 900, 185 
Okl. 646. 

Pa.—^Newancavitch v. Pittsburgh 
Terminal Coal Corp., 200 A. 137, 
131 Pa.Super. 391. 

71 C.J. p 1441 note 26. 

71. Cal.—^Westvaco Chlorine Prod¬ 
ucts Corp. V, Industrial Acc. Com¬ 
mission, 288 P.2d 300, 136 CA.2d 
60. 

Fla.—Smitty*s Coftee Shop v. Florida 
Indus. Commission, 86 So.2d 268. 
Okl.—^Apple V. Kelley, 94 P.2d 900, 
186 OkL 646. 

Order In effeot set aside 
Fven though *‘new and further 
disabilitsr*’ statute was inapplicable 
where there was previous order of 
p^rmaaent disability, it nevertheless 
appll^ where commission had, in ef- 


fect, set aside original order flxing 
percentage of permanent disability 
by subseauent findlng that nature 
and extent of disability, temporary or 
permanent, could not be currently 
determined. 

Cal.—Westvaco Chlorine Products 
Corp. V. Industrial Acc. Commis¬ 
sion, 288 P.2d 300, 136 C.A.2d 60. 

72. Cal.—Westvaco Chlorine Prod¬ 
ucts Corp. V. Industrial Acc. Com¬ 
mission, supra—^Furness Pac. v. In¬ 
dustrial Acc. Commission, 168 

2d 761, 74 C.A2d 824. 

Idaho.—Hustead v. H. B. Brown Tim- 
ber Co., 17 P.2d 927, 62 Idaho 690. 
N.T.—Laser v. Gilmore Cafeteria, 28 
N.T.S.2d 180, 261 App.Dlv. 737, ap- 
peal denied 29 N.Y.S.2d 911, 262 
App.Div. 922, affirmed 42 N.E.2d 
606, 288 N.Y. 600. 

Okl.—^Magnolia Petroleum Co. v. Nal- 
ley, 66 P.2d 769, 176 Okl. 491. 

73. Mich.—Kubiak v. Brlggs Mfg. 
Co., 282 N.W. 427, 286 Mich. 329— 
Bommarito v. Fisher Body Corpo¬ 
ration, 262 N.W. 329, 273 Mich. 1. 

N.Y.—^Zaso V. International Paper 
Co., 88 N,Y,S.2d 740, 276 App.Div. 
881—^Di Benedetto v. John F. Mc- 
Klnney Corp., 298 N.Y.S. 810, 262 
App.Div. 712, reargument and mo- 
tion denied 300 N.Y.S. 717, 262 
App.Div. 900. 

Okl,—^Ford Motor Co. v. McDonald, 
90 P.2d 404, 185 Okl. 130—Elk City 
Cotton Oil Co. V. State Industrial 
Commission, 88 P.2d 616, 184 Okl. 
603—Tulsa Gas Producing Co. v. 
Kelly, 300 P. 1000, 160 Okl. 267. j 
Only pasnnenty uot number of weeks, 
may be a^usted 

Period of time for which compen¬ 
sation is payable for scheduled in¬ 
juries is arbitrarily fixed and once 
fixed is final, and only payment and 
not number of weeks of payment 
can be adjusted under provision for 
increase of awards on proper appU- 
cation and showing of increased dis¬ 
ability of worker. 

N.M.—^Mann v. Board of County 
Com"rs of Bemalillo County, 274 P. 
2d 146, 68 N.M. 626. 

74. Ariz.—^Bngle v. Industrial Com¬ 
mission, 269 P.2d 604, 77 Ariz. 202. 

Ky.—Southern Mining Co. v. Wilson, 
280 S.W. 961, 213 Ky. 246. 

Mich.—^Dunec v. Ford Motor Co., 284 
N.W, 901, 288 Mich. 342. 

76. N.J.—^Rightmyer v, Borough of 
Totowa, 197 A. 660, 16 N.J.Misc. 
161, afflrmed 8 A.2d 772, 17 N.J. 
Misc. 300. i 


Bzpected Improvement of leg not 
realized 

Where claimant was awarded com¬ 
pensation for only seventy-five per 
cent loss of use of broken leg on 
theory that Improvement would oc- 
cur in future, but it afterwards ap- 
peared that Improvement was impos- 
sible, claimant held entitled to addi¬ 
tional award for twenty-flve per cent 
loss of use of leg on ground of 
change in condition, since there was 
change in condition from that in 
which injury was total wlth possl- 
bility of reduction in disability to 
that in which injury was total wlth 
no possibility of reduction in dis¬ 
ability. 

Ga.—^Miller v. Indem. Ins. Co. of 
North America, 190 S.E. 868, 65 
Ga.App. 644. 

76. N.Y.—^Di Benedetto v. John P. 
McKinney Corp., 298 N.Y.S. 810, 
252 App.Div. 712, reargument and 
motion denied 300 N.Y.S. 717, 262 
App.Dlv. 900. 

Or.—^Wilson v. State Indus. Acc. 
Commission, 219 P.2d 138, 189 Or. 
114. 

Disability which is separate, apazt, 
and distinet from that incident to a 
permanent injury of a particular 
class may warrant compensation for 
additional partial disability. 

Pa.—^Michettl v. State Workmen*s 
Ins. Fund, 17 A.2d 712, 143 Pa 
Super. 468. 

77. Fla—Smitty’h Coifee Shop v. 
Florida Indus. Commission, 86 So. 
2d 268. 

Where an award for permanent 
partial disability oan be sald to eon. 
template periods of total temposary 
disability, in absence of a showing 
of increased disability, a workman 
is not entitled to additional compen¬ 
sation for such periods of total tem¬ 
porary disability. 

U.S.—^Keehn v. Alaska Indus. Bd., C. 
AAlaska 230 F.2d 712. 

78. U.S.—Bethlehem Shlpbullding 
Corp. V. Cardillo, C.C.AMass., 102 
F.2d 299, certiorari denied 69 S.Ct, 
1042, 807 U.S. 646, 83 L.Ed. 1525. 
Beduirement that there be a 

change in condition was sufficiently 
complied with where new award was 
based on findlng of temporary total 
disability and prior award was based 
on finding of temporary partial dis¬ 
ability. 

U.S.—Bethlehem Shlpbullding Corp. 
V. Cardillo, supra. 
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or he may be awarded compensation for temporary 
partial disability after an award for temporary 
total disability,'^ ^ and after an award for a spe- 
cific loss be may be awarded additional compensa¬ 
tion for a general disability resulting from the same 
injury.^® Further, in a proper case, an award for 
permanent total disability may be made after an 
award for permanent partial disability,®^ and after 
an award for temporary disability, he may be given 
an award for permanent disability, as discussed 
supra subdivision h of this section. 

The right to additional compensation is, how- 
ever, subject to statutory limitations and where 
a claimant has been given an award for temporary 
total disability for the maximum period of time 
authorized by statute, and this award is foUowed by 
an award for permanent partial disability, he cannot. 


in the absence of statutory authorization, subse- 
quently be awarded additional compensation for 
further temporary total disability.®® There can 
be no additional compensation for disabilities in- 
cluded in the prior award.®^ So, where the prior 
award is for permanent total disability, additional 
compensation for permanent partial disability may 
not be recovered.®^ Where an award has been made 
for a scheduled permanent injury and it is claimed 
that some other part of the body is affected, in or- 
der to recover additional compensation therefor 
under some statutory provisions it must definitely 
and positively appear that it is so affected, as a: 
direct resuit of the permanent injury, and the dis¬ 
ability must be separate and distinet from that 
which normally follows the permanent injury and 
must endure beyond the time for which compensa- 


79. N.T.—^Laser v. Gllmore Cafe- 
teria, 28 N.T.S.Zd 180, 261 App.Div. 
737, appeal denled 29 N.T.S.2d 911, 
262 App.Div. 922. afflrmed 42 K.B. 
2d 606, 288 N.Y. 600. 

80. Mich.—Kubiak V. Brlgrgs Mfg. 
Co., 282 N.W. 427, 286 Mich. 329— 
Dubey v. Brunswick Lumber Co., 
262 N.W. 284. 272 Mich. 445. 

81. N.J. —^Breheny v. Bssex County, 
Sup., 41 A.2d 890, 132 N.J.Law 584, 
affirmed 45 A.2d 700, 134 N.J.Iiaw 
129. 

Okl.—^Brooks & Dahlgren v. Pettl- 
grew, 169 P.2d 743, 196 Okl, 560— 
Warden-Pullen Coal Co. v. Cain, 
109 P.2d 487, 188 Okl. 857. 

88. Ga.—^Travelers Ins. Co. v. An- 
derson, 194 S.E. 193, 186 Ga, 105, 
conformed to 195 S.E. 879, 57 Geu 
App. 496. 

Neb.—^Peek v. Ayres Auto Supply, 69 
N.W.2d 664, 157 Neb, 863. 

Tenn.—American Snuff Co. v. Helms, 
301 S.W.2d 348. 

TJtah.—Spencer v. Industrial Gommls- 
sion, 91 P.2d 489, 97 Utah 140. 
W.Va.—Stout V. State Compensation 
Com’r, 41 S.E.2d 687, 129 W.Va. 
657. 

Addittonal oompensatloiL for dlsflg- 
ureueiLt not anthoriaed 
Where injured workman had been 
compensated in full for loss of an 
eye without enucleation and he had 
sulEered no disflgurement to his head 
or face ezcept that occasioned by 
loss of his eye, he could not be addi- 
tionally compensated for disflgure- 
ittent, slnce provision for compensa¬ 
tion for disflgurement contemplates 
eeparate and additional disfigurement 
besides that caused by loss of eye it- 
self. 

—Wofford V. Industrial Commis- 
^On, 231 P.2d 448, 72 Artz. 106. 


I Unltatloa appUoable to oonseoiLtive, 
not oononrreat, oonditlons 
TTnder statutes limiting compensa¬ 
tion for temporary total disability to 
$5,000 and compensation for tempo> 
rary partial disability to $4,000, and 
authorizing reclasaiflcation of disabil¬ 
ity on proof of change of condition, 
where claimant received $4,070 for 
temporary total disability after 
which he was reclassifled and re¬ 
ceived $1,865 for temporary partial 
disability, claimant was entltled to 
additional compensation for tempo¬ 
rary partial disability, notwithstand- 
Ing total award for temporary total 
disability and temporary partial dis¬ 
ability exceeded $6,000, since provi¬ 
sions for temporary total and tem¬ 
porary partial disability apply to 
consecutive and not concurrent con- 
dltions. 

N.T.—^Laser v. Gllmore Cafeteria, 28 
N.T.S.2d 180, 261 App.Div. 737, ap¬ 
peal denled 29 N.Y.S.2d 911, 262 
App.Div. 922, afflrmed 42 N.E.2d 
606, 288 N.Y. 600. 

88. W.Va.—State ex rei. Conley v. 
Pennybacker, 48 S.E.2d 9, 131 W.Va. 
442—^Miller v. State Compensation 
Commissioner, 45 S.E.2d 249, 180 
W.Va. 771—Stout v. State Compen¬ 
sation Com’r, 41 S.B.2d 687, 129 
W.Va. 667—^Morrell v. State Com¬ 
pensation Com’r, 22 S.E.2d 454, 124 
W.Va. 768. 

A statutory provisloa for rehablll- 
tatlve sorgexy has been held not to 
authorlze an additional award for 
temporary total disability following 
award for temporary total disability 
for maximum time flxed by statute 
and award for permanent partial dis¬ 
ability. 

W.Va—Morrell v. State Compensa¬ 
tion Com'r, supra 

84. Miss.—Baggett v, **M” System 
Traller Co., 86 So.2d 874. 
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'86. Misa—^Baggett v. “M"* System* 
Traller Co., supra 

Fennanextt total disability is 
mate in disability and cannot change 
for worse so aa to authorlze an ad¬ 
ditional award of compensation. 

Okl.—^Indlan Territory Illumlnating 
011 Co. V. State Industrial Commis- 
sion, 89 P.2d 933, 186 Okl. 68— 
Brown Bros. v. Parks, 66 F.2d 888^ 
176 Okl. 616. 

Statement or fladlng of no earnlng 
capadty 

Where an award was made for 
permanent partial disability on. ap- 
proprlate flndings, it was not con- 
verted Into an award for “permanent 
total disability” merely because there 
was set out in award an ambiguous 
or erroneous statement or flndlng 
that at time of award there was no- 
earning c^aclty so as to preclude 
commission from thereafter making 
any further award. 

Okl.—O. C. Whitaker, Inc., v. Dllling- 
ham, 134 P.2d 688, 192 Okl. 160. 

Claim of permanent total disability 

(1) Pact that employee had! claimi- 
ed that he was totally and perma- 
nently disabled prior to awaxd for 
permanent partial disability, did not 
preclude commission from granting 
further award, if it believed that an 
actual change in condition had re- 
sulted. 

Okl.—Stanolind Pipe Line Coj v. 
Brewer, 95 P.2d 626, 186 Okl. 578— 
Indlan Territory Illumlnating Oil’ 
Co. v. State Industrial Commission, 
89 P.2d 933, 185 OkL 68. 

(2) However, such claim is a mat- 
ter of proper consideration by com¬ 
pensation authorlties as to bona fldes 
of claim for additional compensation 
because of an alleged change of 
condition. 

Okl.—Stanolind Pipe Line Co. v. 
Brewer, supra. 

- i. i .it, j i j? 
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tion for the permanent injury is allowable or has 
been allowed.8® 

A workman may be entitled to additional com- 
pensation becatase of increased incapacity, even 
though it is not reflected in lower earnings^^ or a 
decrease in eaming capacity.88 In the case of in¬ 
jury of a specific member, he may be entitled to in¬ 
creased compensation because of increased disabil- 
ity of such member, even though it does not resuit 
in increased disability to work or perform labor.^^ 
However, as a general nile, an award may not be 
modified because of increased disability unless the 
disability causes a decrease in the ability of the 
workman to labor or perform work,^® and an in- 
crease in pain and discomfort, by itself, is not 
enough.Sl Where a workman is able to work at 
the time an award is made and subsequently be- 
comes unable to work, there is such change of con- 
dition as will permit reopening of the award.^^ 


However, where there is no change in the physical 
condition of the workman, the failure to obtain work 
is not a basis, it has been held, for additional com¬ 
pensation nor, where an award is based on the 
permanent partial impairment of a member and 
there has been no increase in the degree of such im¬ 
pairment, is an additional award justified on a de¬ 
crease of the employee’s eaming power.^^ 

j. Termination or Decrease of Disability 

Where the Incapacity of a workman has dlmlnlshed 
or eeased, the compensation offlclals, within the terms of 
the contlnuing Jurisdiction vested in them, may decrease 
or terminate compensation, and under particular statu- 
tory provisions and subject to the Ilmitatlons contained 
therein, they may In a proper case diminish or terminate 
the orlglnai award where the employee returns to work 
or Is able to return to work. 

Where the incapacity of the workman, on which 
an award was based, has diminished^S or ceased,^^ 
on a substantial change in the employee^s condi- 


«. Pa.—Lenti v. Luci, 119 A. 132,1 
276 Pa. 217, 24 A.L.R. 1462. 

Porto V. Philadelphia & Beading 
Coal & Iron Co., 10 A.2d 29. 137 
Pa.Super. 690. 

-87- N.J.—Hopler v. Hili City Coal & 
Lumber Co., 71 A.2d 722, 7 N.J. 
Super. 24, afiSbrmed 76 A.2d 17, 6 
N.J. 466. 

-88. Okl.—Warden-Pullen Coal Co. v. 
Cain, 109 P.2d 487, 138 Okl. 367. 
Test is not whether he oould eam 

less after his first award, hut whether 

there was an increase of disability 

-due to accldental injuries. 

Ariz.—^Radaca v. tJ. S. Smeltlng:, Re- 
flnlng & Mln. Co., 168 P.2d 640, 
62 Ariz. 464. 

-89. OkL—Stanolind Pipe Line Co. v. 
Brewer, 96 P.2d 626, 1^ Okl. 678— 
Ford Motor Co. v. McDonald, 90 
P.2d 404, 186 Okl, 130—Blk City 
Cotton Oil Co. V. State Industrlal 
Commlssion, 88 P.2d 616, 184 Okl. 
608. 

•90. Okl.—^Payne Drilling Co. v. 
Shoemake, 97 P.2d 881, 186 Okl. 
346—Stanolind Pipe Line Co. v. 
Brewer, 96 P.2d «26. 186 Okl. 678— 
Ford Motor Co. v. McDonald, 90 
P.2d 404, 186 Okl. 130—Indian Ter- 
ritory lUuminatlng- Oil Co. v. State 
Industrlal Commlssion, 89 P.2d 933, 
185 OkL 68—Blk City Cotton Oil 
Co. y. State Industrlal Commls¬ 
sion, 88 P.2d 615, 184 Okl. 603. 

•91. Okl.—Payne Drillinff Co. v. Shoe¬ 
make, 97 P.2d 881, 186 Okl. 346. 

•92. N.T.—^Palmerl v. E. L duPont 
De Nemours & Co., 160 N.Y.S.2d 
62, 3 A.D.2d 782. 

:83. Wash.—^Mullen v. Department of 
Labor and Industries of Washingr- 
ton, 288 P. 926, 167 Wash. 329. 

‘71 aJ. P 1442 note 84. 


94. Ind.—Smith v. Brown, 144 N.B. 
849, 81 Ind.App. 667. 

71 C.J. p 1442 note 86. 

95. G-a.—Continental Cas. Co. v. 
Haynie, 186 S.B. 683, 182 Ga. 608. 

New Amsterdam Cas, Co. v. 
Brown, 60 S.B.2d 246, 81 Ga.App. 
790. 

Idaho.—Casger v. Fuger, 310 P.2d 
812. 

Ky.—XJ, S. Coal & Coke Co. v. Lloyd, 
203 S.W.2d 47, 305 Ky. 106. 

La,—Cox V. Southwest Region Con- 
ference Ass'n of Seventh Day Ad¬ 
ventis, App., 91 So.2d 103—Gun- 
ther V. Strachan Shipplng Co., 
App., 85 So.2d 643—Strother v. 
Standard Acc. Ins. Co., App., 63 So. 
2d 484. 

Mass.—Yass’ Case, 66 NJBi.2d 649, 
319 Mass. 297. 

MIch,—^Dyer v. McQuistion, 263 N.W. 
73, 273 Mich. 327, 

Neb.—^Peek v. Ayres Auto Supply, 69 
N.W.2d 564, 167 Neb. 363. 

N.J.—Colbert v. Consolidated Laun- 
dry, 107 A.2d 621, 81 N.J.Super. 
688 . 

Tucker v. Frank J. Beltramo, 
Inc., 186 A. 821, 117 N.J.Law 72, 
afflrmed 192 A. 62, 118 N.J.Law 
301. 

Pa.—^Bvans v. Philadelphia & Read- 
Ing Coal & Iron Co., 176 A. 791, 
116 Pa.Super. 284. 

Swartz V. Mitchell, 42 Pa.Dlst. & 
Co. 120, 28 Brie Co. 120. 

S.C.—Cromer v. Newberry Cotton 
Mills, 23 S.B.2d 19, 201 S.C. 349. 

71 C.J. p 1442 note 36. 

zrotwlthstaudinir vfeatute wa-Hng 
award flnal and concluslve, award 
may be reviewed on ground that 
disability has subseguently dlmln- 
ished. 

N.J.—Colbert y. Consolidated Laun- 
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dry, 107 A.2d 621, 81 N.J.Super. 
588. 

Only pasTuent, not nxmlber of weeks, 
may he adjusted 

Perlod of time for which compen¬ 
sation is payable for scheduled in¬ 
juries is arbltrarily flxed, and once 
flxed is final, and only payment and 
not number of weeks of pasnnent can 
he adjusted under provision for 
diminution of awards on proper ap- 
plicatlon and showing of recovery or 
diminution of disability. 

N.M.—^Mann v. Board of County 
Com’rs of Bernalillo County, 274 
P.2d 146, 68 N.M. 626. 

ModULoation heoanse of error not an. 
thorlzed 

A statute providing for modiflca- 
tion of a compensation award or 
judgment of record, grounded on a 
decrease of capacity, does not au- 
thorlze a modlfication because of 
judlclal error, If any, in determlning 
amount of award from which no ap- 
peal has been taken. 

Neb.—V. Omaha Cold Storage 
Co., 287 N.W. 764, 136 Neb. 907. 

96. 111.—^Madsen v. Industrlal Com- 
mission, 60 N.B.2d 707, 383 111. 690. 
Kan.—^Larrlck v. Hercules Powder 
Co., 188 P.2d 689, 164 Kan. 328— 
Brewington v. W. U. Tei. Co., 183 
P.2d 872, 163 Kan. 534—^Dobson v. 
Apex Coal Co., 91 P.2d 6, 150 Kan. 
80. 

Ky.—^U. S. Coal & Coke Co. v. Lloyd, 
203 S.W.2d 47, 306 Ky. 106. 

La.—Cox v. Southwest Region Con- 
ference Ass’n of Seventh Day Ad- 
ventist, App., 91 So.2d 103— 
Strother v. Standard Acc. Ins. Co., 
App., 63 So.2d 484. 

Mass.—Yass* Case, 66 N.B.2d 549, 
319 Mass. 297. 

Mlich.—Szczucki v. Cadillac Motor Car 
Co.. 293 N.W. 646, 294 Mich. 271— 
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tion,^7 the compensation officials, within the terms 
of the continuing jurisdiction vested in them by the 
act, are authorized to reopen the case to determine 
the degree of disability, if any, and to decrease or 
terminate the compensation accordingly. So, where 
the injury has been ameliorated by a surgical oper- 
ation, the employer or insurer may on application 
secure a reduction, or, in a proper case, a cessa- 
tion of compensation.®8 The modification of the 
original award is authorized, where the disability 
has ceased, although affirmed on appeal.®® Until 
the disability is terminated, the officials have no au- 
thority to terminate payments before the period of 
compensation provided for the particular disability 
in the act has elapsed.^ Where the condition of 
claimant has changed and he is entitled to less 
compensation than that originally awarded, the 
compensation officials are not authorized to termi¬ 
nate the compensation on the ground that the em- 
ployee has received more than if the new finding 
had been made originally,® but should order the 
compensation decreased for the continuing disabil¬ 


ity.* Such termination is authorized, although the 
inability to work continues, where it is not a proxi¬ 
mate resuit of the injury because of which compen¬ 
sation was originally awarded.*^ So, if total disabil¬ 
ity resulting from an accident ceases, the fact that 
there is no cessation of total disability because the 
employee, during its continuance, has been totally 
disabled from an independent supervening cause will 
not preclude termination of compensation payments 
on the ground of change of condition.^ However^ 
where an employee is totally and permanently dis¬ 
abled as a resuit of an accident, the fact that he 
would have become totally and permanently dis¬ 
abled in any event as a resuit of pre-existing disease 
will not justify termination of compensation on the 
ground of a change of condition.^ 

Retum io work or ability to return, The com¬ 
pensation officials, imder particular provisions ap- 
plicable and subject to limitations contained there- 
in, are authorized, in a proper case, to diminish or 
terminate the original award where the employee 
retums to work*^ or are authorized to diminish or 


Kivinlemi v. Quincy Mln. Co., 282 
N.W. 866, 286 Mlch. 680—Dyer v. 
McQulstion, 263 N.W. 73, 273 Mlch. 
327. 

N.H.—Cassldy v. Fellows & Sons, Inc., 
102 A.2d 499, 98 N.H. 441. 

N.J.—^Tucker v. Frank J. Beltramo, 
Inc„ 186 A. 821, 117 N.J.Law 72, 
affirmed 192 A. 62, 118 N.J.Law 
301. 

N.T.—^Blanchard v. TT. S. O. Camp 
Shows, Inc., 166 N.T.S.2d 863, 4 
A.D.2d 894. 

Okl.—^Knapp v. State Industrial Com- 
misslon, 154 P.2d 964, 195 Okl. 
56. 

Pa.—Chubb v. Allegheny Country 
Club, 24 A.2d 550, 147 Pa.Super. 
146—^Earley v. Philadelphia & 
Beading Coal & Iron Co., 19 A.2d 
616, 144 Pa.Super. 301, 

S.C.—Cromer v. Newberry Ootton 
Mills, 23 S.R2d 19, 201 S.C. 349. 

71 C.J. p 1442 note 37. 

Even thooffli olatanant niay stili 
suffer pain, compensation should 
cease when incapacity ends. 

Han.—Dobson v. Apex Coal Co., 91 
P.2d 5, 150 Kan. 80. 

Xf total disability is adjndlcated as 
permaiLeiit and a later recovery oc- 
curs, employer and his insurer would 
be entitled to an action for termi¬ 
nation of compensation payment. 

La.—^Bean v. Higgins, Inc., 88 So.2d 
30, 230 La. 211. 

Xf workmaa has not fnlly re- 
oovered, compensation officials have 
no right to order pasmaents stopped. 
Mich.—Szczucki v. Cadillac Motor Car 
Co., 293 N.W. 645, 294 Mich. 271. 


State Industrial Commission, 229 
P. 255, 100 Okl. 188. 

71 C.J. p 1442 note 38. 

Ia eveat of ohaiiffe for better in 
physlcal condition of employee who 
had been awarded total disability 
beneflts, board should re-ezamine 
matter and modify award aa condi- 
tlons warrant. 

Idaho.—Casger v. Fuger, 310 P.2d 
812. 

9& N.J,—^McNally v. Hudson, etc., 
R. Co., 95 A. 122, 87 N.J.Law 455, 
affirmed 96 A. 293, 88 N.J.Law 
729. 

N.D.—^Dahl V. Workmen^s Compensa¬ 
tion Bureau of North Dakota, 248 
N.W. 273, 63 N.D. 327. 

99. Kan.—Consolidated Cernent Co. 
V. Baker, 284 P. 415, 129 Kan. 
845. 

71 C.J. p 1442 note 41. 

1. Okl.—^Whitehead Coal Mining Co. 
V. State Industrial Commission, 204 
P. 905, 86 Okl. 80. 

2. Ga.—South v. Indemnity Ins. Co. 
of North America, 146 S.B. 46, 39 
Ga.App. 47. 

71 C.J. p 1442 note 43. 

3. Ga.—South V. Indemnity Ins. Co. 
of North America, supra. 

4. Conn.—^Kowalskl v. New Tork, N. 
H. & H. R. Co., 164 A. 653, 116 
Conn. 229, 86 A.L.R. 967. 

5. U.S.—Bematowicz v. Nacirema 
Operating Co., D.C.Pa., 48 F.Supp. 
4. 

6. U.S.—^Bematowicz v. Nacirema 
Operating Co., supra. 
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7. Kan.—^McAlllster v. McDowell, 146- 
P.2d 411, 158 Kan. 234. 

71 C.J. p 1442 note 47. 
moLder express statate 

(1) Under a statute so providing 
an award of compensation for total 
disability is subject to modification 
if employee returns to work. 

IU.—J. I. Case Co. v. Industrial Com¬ 
mission, 37 N.E.2d 821, 378 111. 
132—City of Evans ton v. Industrial 
Commission, 10 N.E.2d 644, 367’ 
ni. 156. 

71 C.J. p 1442 note 47 c <1), (3). 

(2) Under such statute where em¬ 
ployee is earning more than when he 
was injured, payments of compensa¬ 
tion should be terminated. 

111.—Snowdent McSweeney Co. v. In¬ 
dustrial Commission, 165 N.E. 277, 
324 111. 423. 

Change of oondltioa 
A return to work may reflect such 
change in condition as will authorize 
modification of an award on ground 
of change of condition. 

Ky.—Leckie Collierles Co. v. Bran- 
ham, 122 S.W.2d 776, 276 3Ky. 748. 

71 C.J. p 1442 note 47 [a]. 

Not totally disabled desplte padn 
A workman was not “totally dis¬ 
abled” because of a previous fracture 
of his ankle, where he had returned 
to Work and was earning same or- 
higher wages than at time of injury, 
notwithstanding his ankle palned 
him. 

Kan.—^Dobson v. Apex Coal Co., 91 P. 
2d 5, 150 Kan. 80. 

lEfceview of award for pezmaiLeat total. 
disability 

Where statutory authority therefor 
ezists, an award for permanent andi 


97. Okl.—Skelton Lead & Zlnc Co. v. 
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terminate the award where the employee is able to 
return to work.^ However, the right of a workman 
to receive compensation on a rating of permanent 
partial disability^ or permanent total disabilityi® is 
not necessarily defeated by his retum to work. The 
difference in the character of the work prior to the 
occurrence of the disability as compared to that 
subsequently perfonned,^^ and differences in the 
terms of the applicable statutes,^^ must be consid- 
ered in determining whether a retum to work af- 
fects the right to continued compensation. Thus, 
under some statutes the test is whether the workman 
is stili disabled from performing the duties of his 
original employment, and the fact that he is able to 
engage in other employment or has secured other 
employment is of no consequence.^^ Under other 
statutes, compensation may be terminated if a work- 
man*s eaming power, in any kind of work for which 
he is fitted, is not impaired,!^ and it is immaterial 


whether or not he is able to do exactly the same 
kind of work as he did before the injury.15 How¬ 
ever, even under a statute authorizing termination 
or reduction of compensation when the employee is 
able to return to any emplo 3 anent, an employee can- 
not be said to have regained his ability to return to 
employment unless he is able to perform the duties 
of whatever employment may be under considera- 
tion in the manner that such duties are customarily 
performed by the average person engaged in such 
employment.^® Under the doctrine adopted by some 
authorities a reduction of compensation payments 
is not warranted on a mere showing that the work¬ 
man has the physical capacity to do some kind of 
work different from the general kind of work which 
he was engaged in at the time of injury, but it must 
also be shown that the workman, either by his own 
effort or that of his employer, can actually get such 
work.l7 


total disability may be revlewed on i 
workman's return to work, 

Ky.—^Leckle Collierles Co. v. Bran- 
ham, 122 S.W.2d 776, 276 Ky. 748. 

3. 111.—City of Evanston v. Indus- 
trlal Oommlssion, 10 NJBi.2d 644, | 
367 IU. 155. 

La.—^Mertz v. Von Schlemmer, App., 
13 So.2d 133. 

Micb.—Szczucki v. Cadillac Motor 
Car Co., 293 N.W. 645, 294 Mich. 
271. 

'Woxkmaa raeelvbig award for «oom.. 
plete disability^ 

Under a provislon of an occupa- 
tlonal diseases act that where an em¬ 
ployee who receives au award for 
“complete disability” and subseduent- 
ly returns to, or Is able to resume, 
work and who earns, or Is able to 
eam, as much as before last day of 
last exposure, payments under award 
shall cease, leglslature dld not em- 
ploy quoted words as synonymous 
•with a perpetual and irremedlable 
Incapaclty for work. 
ni.—J. I. Case Co. v. Industrlal Com- 
mlsslon, 37 N.E.2d 821, 378 IlL 132. 

Where ability to retnm. to work is 
not Shown, refusal to xaodlfy decree 
awardlngr Injured employee compen¬ 
sation for total disability on srround 
that employee was no longer totally 
•disabled, but was only partially dis¬ 
abled, held not error. 

DELL—Providence Transit Concrete 
Co. V. Mulvey, 172 A. 616, 64 B.I. 
281. 

78131 and discoinf oxt 

An employee is not deemed to have 
irecovered from a totally disabling 
Injury if he would thereafter be 
reaulred to perform his duties In 
pain and dlscomfort. 

Xia.—-"Weeks v. Consolidated Under- 
writers, App., 73 So.2d 479. 


faot that eznployers may preferj 
an nninjnred workman is not a prop- 
er criterlon for determining whether 
disability has ceased. 

La.—Anderson v. May, App., 6 So. 
2d 174. 

9. Ky.—^Three Polnt Coal Corp. v. 
Moser, 196 S.W.2d 305, 302 Ky. 584. 

Setnm to work at wages edual to 
or greater than those earned prior 
to Injury is not of Itself a ground 
for reopenlng and reducing an award 
for permanent partial disability. 

Ky.—Three Polnt Coal Corp. v. Moser, 
supra—^Bell Coal Co. v. Jackson, 
192 S.W.2d 947, 801 Ky. 673. 

10. W.Vjl—^B losser v. State Com¬ 
pensation Com'r, 51 S.E.2d 71, 132 
W.Va. 112. 

11- W.Va.—^Blosser v. State Com¬ 
pensation Com’r, supra 

12. Mlch.—^Warner v. Michigan Elec¬ 
tric Ry, Co., 226 N.W. 887, 248 
Mich. 60. 

Mo,—Klnyon v, Klnyon, 71 S.W.2d 
78, 230 Mo.App. 623. 

18. Mich,—^Warner v. Michigan Elec¬ 
trio Ry. Co., 226 N.W. 887, 248 
Mich. 60. 

71 aj. p 1443 note 48. 

Xn datenulning whether sinty-one- 
year-old workinan was entltled to 
contlnuance of compensation after 
Gorrection by surglcal operation of 
hernia resulting from compensable 
accident, question was not what work 
average man age sixty-one could 
or should reasonably do, but whether 
workman was incapacltated after 
such correction from dolng heavy 
manual labor at which he had always 
been employed. 

R.I.—Walsh-Kalser Co. v. Kooharlan, 
51 A2d 832; 72 R.I. 890. 
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In ILonisiana 

(1) It has been held that a work¬ 
man does not forfeit his compensa¬ 
tion by accepting emplosment In 
disslmllar work. 

La.—Weeks v. Consolidated Under- 
writers, App., 73 So.2d 479. 

(2) Test to be applied is whether 
workman could perform in usual and 
normal manner same kind of work he 
did before, or was equipped by train- 
Ing and ezperlence to do, without pain 
or dlscomfort. 

La.—^Anderson v. May, App., 6 So.2d 
174. 

I4h Pa.—^Earley v. Philadelphia & 
Reading Coal & Iron Co., 19 A.2d 
616, 144 Pa.Super. 801—^Pelosi v. 
Overbrook Tile Co., 10 A2d 118, 
138 Pa.Super. 30. 

15. Pa.—^Earley v. Philadelphia & 
Reading Coal & Iron Co., 19 A2d 
615, 144 Pa.Super. 801—^Pelosi v. 
Overbrook Tile Co., 10 A.2d 118, 
138 Pa.Super. 30. 

16- Mo.—^Klnyon v. Klnyon, 71 S.W. 
2d 78, 230 Mo.App. 623. 

Badnctlon enroneoiis 
Where truck driver, sustaining left 
hemiplegia, was originally awarded 
compensation for permanent total 
disability, change to award for per¬ 
manent paortial disability on rehea3> 
Ing held erroneous, although em¬ 
ployee had obtained employment in 
police department, where physical 
conditlon remained unchctnged and he 
had obtained employment largely 
through mayor^s Induence and could 
do work only when assisted by 
others. 

Mo,—^Klnyon v. Kinyon, supra. 

17. R.L—OlneywlUe Wool Combing 
Co. V. Di Donato, 13 A2d 817, 65 
B.I. 164. 
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k. Eectirrence of Disability 

The compensatlon offlcfals, under the continuing Juris- 
dlctlon vested !n them by the act and subject to the 
llmitations contained therein, have the power to increase 
the compensation previously awarded on a recurrence 
of the empioyee’8 disablllty, but not where the recur¬ 
rence is the direct and proximate consequence of the 
employee*s own act. 

The compensation officials, under the continuing 
jurisdiction vested in them by the act, and subject 
to the limitations contained therein,i8 have the pow¬ 
er to increase the compensation previously awarded 
on a recurrence of the employee^s disability.i^ How- 
ever, an increase of the compensation previously 
awarded is not authorized where the recurrence of 
the disability is the direct and proximate conse¬ 


quence of the employee’s own act^o 

L Diminntion or Increase of Eamings 

Generally speaking, and In the absence of a statute 
otherwise providing, an award of compensation is not 
subject to modificatlon as the wages of the employee vary, 
or the wage scale generally varies, but in a proper case 
where statutory authority therefor exists, an award may 
be modifled, increased, or decreased as the circumstances 
warrant, on a showing that the earning capacity of the 
workman has Increased or decreased since the prior 
award. 

Generally speaking, and in the absence of a stat¬ 
ute otherwise providing, an award of compensation 
is not subject to modification as the wages of the 
employee vary,2i or the wage scale generally 


18. N.J.—Sassarro v. Wright Aero- 
nautical Corp., 46 A.2d 52, 24 N.J. 
Misc. 57. 

-M-giHTWTi-m ‘beBLSfitS psld 

Where employee totally dlsabled 
due to silicosis was awarded en- 
tire amount of compensation per- 
missible under statute as of date of 
disability, and disability dld not 
changre but continued to be total, 
further compensation benefits were 
not payable under statute providing 
for resumption of payment on re¬ 
currence of disease. 

Ariz.—^Michin v. Arundel Corp., 193 
P.2d 445, 67 Ariz. 178. 

Xn PeniLsylvania 

(1) It has been held that recur¬ 
rence, in order to be compensable, 
must have occurred withln one year 
after date as of which original dis¬ 
ability ceased. 

Pa.—^Downs v. Linton’s Lunch, 6 A. 
2d 515, 334 Pa. 415. 

(2) However, above ruling has been 
said to be merely dictum, not neces- 
sary to decision, and that only limita- 
tion is that petltion be flled within 
one year after last payment of com¬ 
pensation. 

Pa.—^Kaulfman v. United Engineerlng 
& Foundry Co., 83 A.2d 85, 153 
Pa.Super. 67. 

19. 111.—Madsen v. Industrial Com- 
mission, 50 N.E.2d 707, 383 111. 590. 

Mass.—Faloione's Case, 26 N.E.2d 
808, 806 Mass. 433. 

N.J.—Weber v. Brandt, 8 A.2d 804, 
121 N.J.Law 600. 

N.T.—^Lautzenhelser v. Foster-Hatch 
Medical Group, 297 N.T.S. 512, 251 
App.Div. 913. 

Pa.—^Downs v. Linton’s Lunch, 6 A. 
2d 515, 334 Pa. 415. 

Kauffman v. United Engineering 
& Foundry Co., 24 West. 101, af- 
firmed 33 A.2d 85, 153 Pa.Super. 
67. 

71 C.J. p 1430 note 71, p 1443 note 
60. 

Temporary disability 

(1) Compensation for Intermittent 
periods or recurrent intervals of 
101 C.J.S.—15 


temporary disability may be re- 
covered. 

N.J.—Colbert v. Consolidated Laun- 
dry, 107 A.2d 621, 81 N.J.Super. 
588. 

Okl.—Pittsburgh Piate Glass Co. v. 
Davlson, 122 P.2d 388, 190 Okl. 228. 
(2) Recurrent temporary disability 
must be resuit of original accidental 
injury. 

Okl.—^Pittsburgh Piate Glass Co. v. 
Davison, supra. 

<3) Power of compensation officials 
to make an award for recurrent 
temporary disability has been held 
to be discretlonary and their action 
in refuslng an award will not be 
disturbed in absence of a showing of 
abuse of discretion. 

N.J.—Sassarro v. Wrlght Aeronautl- 
cal Corp., 46 A.2d 52, 24 N.J.Misc. 
67. 

Hernia 

(1) On recurrence of a hernia after 
a correctlve operation an additional 
award of compensation may be made. 
Ind.—Wolfcale v. Grush, 67 N.E.2d 

438, 115 Ind.App. 155. 

Okl.—Safeway Stores v. Brumley, 128 
P.2d 1006, 191 Okl. 270, 

(2) Employer may be held liable 
even though employee at time of re¬ 
currence of hernia is no longer In 
his employ. 

Ind.—^Wolfcale v. Grush, 67 N.E.2d 
438, 115 IndA.pp. 156. 

(3) Where recurrence of hernia 
after a correctlve operation results 
in permanent total disability, com- 
mlsslon may award compensation 
therefor. 

Okl.—Safeway Stores v. Brumley, 128 
P.2d 1006, 191 OkL 270. 

(4) Where, on application for re- 
opening of claim, there appeared an 
aggravation of claimanfs condition 
since his prior examinatlon and 
hernias had reappeared which could 
not be cured by radlcal operation 
because of claimanth physical con¬ 
dition, which facts were not con- 
sidered at time of prior award, appll- 
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cation to reopen claim was improi>- 
erly denled. 

W.Va.—^Johnson v. State Compensa¬ 
tion Com’r, 35 S.E.2d 677, 128 
W.Va. 37. 

2a Okl.—Sinclair Prairie Oil Co. v. 
State Industrial Commission, 54 P. 
2d 348, 176 Okl. 84. 

Allexgio ooadltioxL 
Where, as resuit of an injury, an 
allergic or susceptible condition fol- 
lows as a permanent partial dis¬ 
ability, and subsequently through de¬ 
liberate act of injured person a re¬ 
currence of former injury is brought 
about, such latter condition may not 
properly be attributed to original in¬ 
jury, but is, on contrary, to be 
deemed a resuit of such deliberate 
act, notwlthstanding fact that save 
for original injury and resulting sus- 
ceptibllity it would not have oc- 
curred, 

Okl.—Sinclair Prairie Oil Co. v. 

State Industrial Commission, supra. 
21. U.S.—^Burley Welding Works v. 

Lawson, C.C.A.Pla., 141 P.2d 964. 
Or.—^Hoffmeister v. State Indus. Acc. 
Commission, 156 P.2d 834, 176 Or. 
216. 

Pa.—^Byme v. Progress Piate Making 
Co., 43 A.2d 566, 168 Pa.Super. 51— 
Chubb v. Allegheny Country Club, 
24 A.2d 660, 147 Pa.Super. 146. 

Stanson v. Ross Federal Service, 
Com.Pl., 88 Pittsb.Leg.J. 167. 

71 C.J. p 1443 note 63. 

There Is no dlstlnctlon between 
sohedtaed and nnschediiled injuries 
as far as application of rule stated 
in text is concemed. 

Tenn,—^Fidellty & Casualty Co. of 
New York v. Long, 180 S.W.2d 889, 
181 Tenn. 190. 

Terminatlon of employment be¬ 
cause of reductlon in force, wlth 
consequent loss of eamings, does not 
constitute a change of condition war- 
ranting a review of such award. 

Va.—J. A. Jones Const. Co. v. Martin, 
94 S.E.2d 202, 198 Va. 370. 

Bight to compensation for perma¬ 
nent total disability Is not necessarl- 
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varies.22 So, where there has been no material 
decrease in a workman^s incapacity since an award, 
the mere fact that he has secured emplo 3 rment at 
wages higher than he received before injury does 
not entitle the employer or his insurer to a reduc- 
tion of the award.^^ However, under some stat- 
utes, in a proper case, an increase in an employee’s 
actual wages may afford a basis for a reduction,^^ 
tennination,25 ©r suspensioni^ of the compensation 
previously awarded. So, after a schedule award, 


where statutory authority therefor exists, in a prop¬ 
er case, a further award may be made for reduced 

earnings.i^ 

Change in eaming capacity. The earning capac- 
ity of the employee is to be distinguished from the 
actual wages earned.ii In a proper case where 
statutory authority therefor exists, an award may 
be modified, increased, or decreased as the circum- 
stances warrant, on a showing that the earning ca¬ 
pacity of the workman has increased^i or de- 


ly defeated by workinan'8 receipt of 
wa^res. 

W.Va.—^Blosser v. State Compensa¬ 
tion Com’r, 61 S.B.2d 71. 132 W. 
Va. 112. 

22. MiclL—Sweet v. Eddy Paper 
Corp.. 6 N.W.2d 883, 303 Mlch. 492 
—^Roxbury v. Weidman Lumber 
Co., 266 N.W. 660. 268 Mlch. 696. 

23. Tenn.—^Pidelity & Casualty Co. 
of New York v. Lons. 180 S.W.2d 
889. 181 Tenn. 190. 

24. Mich.—Samels v. Goodyear Tire 
& Rubber Co., 86 N.W.2d 265, 823 
Mlch. 251. 

R.I.—Rau Fastener Co. ▼. Carr, 60 
A.2d 499, 7 R.I. 284. 

‘^Cliaagfe of condltion.” 

Where Injured workman who had 
been eaming $28 per week was al- 
lowed $6.04 per week as thlrty per 
cent partial permanent disabllity, but 
thereafter obtained work at salary 
of $26.80 per week, there was a 
'^change of condltion” since award. 
within terms of statute requiring re- 
duction of weekly allowance to sixty 
per cent of difference between former 
€uid latter weekly wage. 

N.C.—Smith V. Swift & Co., 194 S. 

E. 106, 212 N.C. 608, 

Basis of determlnlng ohaage 
Where it was determlned by par¬ 
ties in accordance with compensation 
act that average weekly wages of 
employee. whose pay was 98 cents an 
hour for ordlnary working hours and 
time and one half for overtime work. 
were $46.18, Including pay for over¬ 
time work, and, when employee re- 
tumed to work, he was given light- 
er work because partially incapacl- 
tated, but he was paid at rate of 98 
cents an hour, and because of ellm- 
inatlon of overtime work his aver¬ 
age weekly wage was only $39.20, 
trlal Justice erred as a matter of 
law in declding that there was no 
change in weekly wages, and erred 
in granting employei^s petition to 
terminate compensation payments of 
$20.00 per week and should have 
awarded compensation of $3.59 a 
week. 

R.I.—^Rau Fastener Co. v. Carr, 60 A. 
2d 499. 7 R.I. 284. 

25. Bamlngs in ezoess of those at 
time of inJnry 

(1) Under a statute so provlding 


where an employee’s average weekly 
eamings after injury exceed his aver¬ 
age weekly eamings at time of in¬ 
jury, compensation may be discon- 
tlnued. 

Mass.—^Malignazzi’s Case, 90 N.E.2d 
11, 325 Mass. 806. 

(2) So, where painter, who suffered 
fracture when he feli from ladder, 
was employed soon after total dis- 
ability compensation award as fac- 
tory building Inspector and was earn¬ 
ing higher wages than at time of 
accident, working contlnuously ever 
since, under a provision in effect so 
providlng, it was mandatory on court 
to cancel previous award and end 
compensation on employer* s appli- 
catlon to modify such award. 

Kan.—^McAllister v. McDowell, 146 
P.2d 411, 168 Kan. 234. 

2«. Pa,—'Holtz V. McGraw & Bind¬ 
ley, 64 A.2d 906, 161 Pa.Super. 371 
—Sclpanl V. Pressed Steel Car Co., 
28 A.2d 602, 160 Pa.Super. 410. 

Noel V. H. BL Ward Co., Com.Pl., 
82 Del.Co. 162. 

Necessary ImpUoatioii. of statnte 
A provision ilxing compensation 
for partial disabllity at certain per 
cent of difference between wages of 
employee when Injured and em- 
ployee’s eaming power thereafter, by 
necessary impllcation, Intended a sus- 
pension of payments during periods 
when physical disabllity is not re- 
dected in loss of eamings. 

Pa.—^Kelemon v. Reiber, 53 A.2d 903, 
161 Pa.Super. 169. 

AmoTULt of disabllity not fized 

Under provision basing payments 
for partial disabllity on difference 
between former wages and subse- 
Ciuent eaming power, and providing 
that “earning power” should not be 
less than subsequent eamings, re¬ 
ceipt thereafter of eauivalent wages 
removes claimant from compensation 
rolls while receiving such wages, but 
does not flx amount of disabllity or 
loss of earning power, and does not 
affect burden of proof. 

Pa.—^Holtz V. McGraw & Bindley, 64 
A.2a 905, 161 Pa.Super. 371. 

Wages not actnally eamed 
An employer and Insurance carrier 
were not entitled to suspension of 
compensation award on ground that 
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employer contlnued to pay injured 
employee same salary as he had 
earned before accident, in view of 
flnding supported by competent evi- 
dence that employee since accident 
had not actually earned wages he 
was receiving through generosity of 
his employer. 

Pa.—Chubb v. Allegheny Country 
Club, 24 A.2d 550, 147 Pa.Super. 146. 

27. N.Y.—Arbanos v. E. 1. Du Pont 
De Nemours & Co., 88 N.Y.S.2d 839, 
275 App.Div. 881. 

Olaimant snffeilng only from paln 
An award of compensation for re¬ 
duced eamings due to partial dis¬ 
abllity of injured employee could be 
made where employee was suffering 
only from pain caused by injury to 
bodily member after a schedule 
award had been made. 

N.Y.—^Arbanos v. E. I. Du Pont De 
Nemours Co., supra. 

28. U.S.—Burley Welding Works v. 
Lawson, C.C.A.Pla., 141 P.2d 964. 

71 C.J. p 1443 note 54. 

29. Ariz.—Steward v, Industrial 

Commission, 211 P.2d 217, 69 Ariz. 
169. 

Deteiminatlon of eaming oapaoity 

(1) Wages equal to or exceoding 
eamings before disnbility are not 
conclusive agalnst loss of earning 
power. 

Pa.—Byrne v. Progr*‘.ss Piate Mak- 
ing Co., 43 A.2d 566, 168 Pa.Super. 
51. 

(2) Employeo*s earning capacity 
after injury and on application to re¬ 
duce or stop componsation is not 
determinable by mere temporary em- 
ployment at high wages until after 
an order stopping compensation may 
be obtained, or measurable by what 
employee actually eamed in non- 
descript employment which is not 
steady, but is measurod by injured 
employe6*s capacity to eam wages 
in same or another employment. 

Mlch.—Satawa v. L. A. Young Sprlng 

& Wire Corp,, 8 N.W.2d 60, 304 
Mlch. 264—Smith v. Pontiae Motor 
Car Co., 270 N.W. 172, 277 Mich. 
652. 

(3) So, it has been held that wages 
paid to an injured welder for llght 
work during an unusual wartime de- 
maud for welders dld not conclusive- 
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creased^® since the prior award, without a showing 
of a chang*e in the physical condition of the work- 
man.3l However, under some statutes changes in 
earning power or industrial worth do not afford a 
basis for modif 3 dng an award and the employ- 
er and his insurance carrier are not entitled to a 
reduction Orf compensation because the workman 
has, during the period of rehabilitation contemplated 
by the act, increased his earning power through 
study and training.®® Under a statute so providing, 
in the case of compensation for permanent total 
disability, payments therefor cease after a statu- 
tory period unless the employee submits to such 
physical or educational rehabilitation as may be 
ordered by a rehabilitation commission and can show 
that because of such disability it is impossible for 
him to obtain earnings equal to those earned at 


the time of the accident, in which case further pay¬ 
ments shall be made during the period of such dis¬ 
ability, the amoimt thereof to be the previous week- 
ly compensation payment diminished by that por- 
tion thereof that tl^e earnings he is then able to 
eam bears to the wages received at the time of the 
accident^^ 

Expectancy of increased wages of minor. Under 
a statute providing that if the employee was a minor 
when injured, and that under normal conditions 
his wages would be expected to increase, that fact 
may be considered in arriving at his average week- 
ly wages, the compensation oSicials may under 
their continuing jurisdiction to modify an award 
increase an award on the basis of the expectancy 
of increased wages of the employee.35 


ly establish welder's wage-eamln^r 
capao-lty. 

U.S.—^Burley Weldlng Works v. Liaw- 
son, C.C.A.Fla., 141 F.2d 964. 
“Fartial Incapaclty” texmliLates 
when employee agaln becomea capa- 
ble of earning same wage he eamed 
before injury, whether at same or at 
a different occupation, and without 
regard to such personal inconven- 
iencea as may resuit to him solely 
from his injury, and are not caused 
or aggravated by his new employ- 
ment 

Ga.—^Lumbermens Mut Cas. Co. v. 
Cook, 26 S.E.2d 67, 69 Ga.App. 131. 

30. Ariz.—^Engle v. Industrial Com¬ 
mission, 269 P.2d 604, 77 Ariz. 202— 
Lee V. Industrial Commission, 224 
P.2d 1085, 71 Ariz. 171—Steward v. 
Industrial Commission, 211 P.2d 
217, 69 Ariz. 159. 

Ark.—Sallee Bros. v. Thompson, 187 
S.W.2d 956, 208 Ark. 727. 

Beorease in wages received by com¬ 
pensation claimant after award for 
partial disability is not conclusive on 
Question of loss of earning power, 
and true test of extent of partial dis¬ 
ability is earning power rather than 
earnings or wages. 

Pa.—Sneed v. State Workm6n’s Ins. 
Fund, 180 A. 90, 118 Pa.Super. 298. 

Workman held not to have shown 
snUloient change in earning capacity 
to be entitled to additional compen¬ 
sation. 

Mich.—Gustafson v. Manning, Max¬ 
well & Moore, 266 N.W. 301, 276 
Mich. 146—MacDonald v. Great 
Lakes Steel Corp., 265 N.W. 776, 
274 Mich. 701. 

Loss of earning oapaolty and actnal 
decrease of inoome considered 

Where Increased paln and difflculty 
of working resuit in loss of earning 
capacity with consequent actual de¬ 
crease of earned income^ they may be 
taken into consideratlon in deterxnin- 


ing whether an award should be In¬ 
creased based on a change of condi¬ 
tion. 

Ga.—^Riegel Textile Corp. v. Vinyard, 
77 S.E.2d 760, 88 Ga.App. 763. 

31. Ariz.—Steward v. Industrial 
Commission, 211 P.2d 217, 69 Ariz. 
159. 

32. Neb.—^Ludwickson v. Central 
States Elee. Co., 6 N.W.2d 65, 142 
Neb. 308. 

Award for total inoapaoity 

(1) “Incapaclty,'* into which court 
may inquire in proceeding to modify 
award of compensation for total in- 
capacity on ground of increase or de¬ 
crease of injured employee’s inca- 
pacity, is Incapaclty due solely to 
vlolence to physical structure of em- 
ployee’s body as resuit of accident 
and relates to his physical condition, 
not his earning power and Industrial 
worth, 

Neb.—Ludwickson v, Central States 
Elee. Co., supra. 

(2) Where claimant suffered inju¬ 
ries necessitating amputatlon of 
about one-half of ali fingers, and 
award for permanent total disability 
provlded for readjustment in event 
of vocational rehabilitation, commis¬ 
sion was not Justified ten years 
later in changing award to one of 
permanent partial disability, al- 
though claimant had allegedly eamed 
a substantial living for last two 
years. 

Or.—^HoflCmeister v. State Indus. Acc. 
Commission, 156 P.2d 834, 176 Or. 
216. 

Permanent partial impalzmeut 
Increase or decrease in Injured em¬ 
ployee’s earning power would afford 
no basis for modifying award for 
permanent partial Impairment on the- 
ory of changed condition, since such 
award was intended to cover all dis¬ 
ability arlsing therefrom, whether 
total or partial. 
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Ind.—^Frazier v. Enox ConsoL Coal 
Corp., 46 N.E.2d 275, 112 Ind.App. 
649—Sumpter v. Colvln, 190 N.E. 
66, 98 Ind.App. 453—Smith v. 

Brown, 144 N.E. 849, 81 Ind.App. 
667. 

33. Neb.—^Ludwickson v. Central 
States Elee. Co., 6 N.W.2d 65, 142 
Neb. 308. 

34b N.J.—Yerderosa v. Colonial Life 
Ins. Co., 18 A.2d 69, 19 N.J.Misc. 
135—^De Santis v. Turner Const. 
Co., 194 A. 67, 16 N.J.Misc. 613. 

35. N.T.—Herman v. Lee, 116 N.T.S. 

2d 734, 280 App.Div. 562. 

Award of death beneflts 
N.T.—^Herman v. Lee, supra. 

Wages in different occupation 
Under statute providing that if em¬ 
ployee was of such age and experl- 
ence when injured that under natural 
conditions his wages would be ex¬ 
pected to increase, that fact may be 
considered in determlning his weekly 
wages for compensation purposes, in¬ 
jured employee who was pald total 
incapaclty compensation based on av¬ 
erage weekly wage but thereafter 
was able to eam more In a different 
occupation although he had suffered 
loss of one eye was not entitled to 
award of further compensation on 
basis of Increased weekly wages, 
on theory that if he was able to eam 
more under unnatural conditions. 
that is, with loss of Vision of one eye» 
he would have been able to eam more 
under natural conditions, since “wag¬ 
es’' as used in statute must be taken 
to refer to wages eamed in partlcu- 
lar emploment out of which Injury 
arose, and not those in other occupa- 
tlons, so that fact that he was able 
to eam more in another occupation 
coxild not be glven any weight on his 
appllcation for Increased compensa¬ 
tion. 

Mass.—^Burse 3 r*s Case, 92 N.E.2d 683, 
825 Mass. 702. 
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nu Eefnsal to Snbmit to Snrgical or Medical 
Treatment 

Refusal of an emlDloyee to undergo a reasonable sur- 
glcal operatron or accept treatment may be urged by 
applicatlon to review or terminate compensatlon; but a 
statute authorizing the reduction or suspenslon of month- 
ly payments because of such refusal has been held not 
to prevent recovery of an additional iump sum award 
based on increased permanent dlsabillty. 

Refusal of the employee to undergo a reasonable 
surgical operation may be urged by an application 
to review or terminate compensation,S6 and so of 
refusd to accept treatment but the denial of a 
reduction of compensation on the ground that the 
existing disability is caused or aggravated by an un- 
reasonable refusal to accept proper medical treat¬ 
ment is authorized where there has not been a suf¬ 
ficient tender of such treatment;^8 where an in- 
jured employee interrogated before the arbitrator 
offered to undergo the operation at the employer’s 
expense, and the offer was ignored, the employer 
cannot, on review, ask diminution of the award for 
total disability on the ground that the employee may 
eventually be cured.^^ Provisions authorizing the 
reduction or suspension of monthly pa 3 rments on the 
workman^s refusal to submit to such medical or 
surgical treatment as is reasonably essential to his 
recovery do not, however, prevent recovery of an 
additional lump sum award based on increased per¬ 
manent disability.^® 


Examination. Where statutory authority there- 
for exists, the compensation officials may suspend 
compensation on the workman^s refusal, without 
reasonable cause or excuse, to submit to a medical 
examination.4l 

n. Refusal to Accept £mplo3naient 

On an Injured employee's refusal of work, provided 
It Is sultable and has actually been procured, the com¬ 
pensation officials are generally authorized to reduce or 
terminate further compensation, but provisions for ter- 
mination of compensation if the employee refuses to 
accept sultable employment have been held not to apply 
to an award for permanent partiai Impairment compen- 
sated under a schedule. 

On an injured employee^s refusal of work, provid¬ 
ed it is suitable^^ and has been actually procured, 
the compensation officials, under the provision in- 
vesting tihem with a continuing jurisdiction, are gen¬ 
erally authorized to reduce or terminate further 
compensation>4 Where the compensation acts 
permit the employer to terminate or reduce compen¬ 
sation on claimant*s refusal to accept suitable 
employment offered by the employer, where an em¬ 
ployee is disabled and is offered other suitable work 
by his employer, he must accept it^5 and make a 
reasonable effort to perform it,^® and he cannot in- 
sist on being put back in the same employment in 
which he was injured^^ or at exactly the same 
wage,^® but the employment offered must be simi- 
lar to that which he previously had'*® and suitable 


36. N.M.—^Fowler v. W. G. Const. 

Co., 188 P.2cl 160, 61 2Sr.M. 441, 

71 C.J. p 1443 note 66. 

Bar not IXfted by wozsened oonditioii. 

Where compensation of employee 
sustalning injury to fingers was 
stopped by commisslon and stoppage 
was affirmed by court on employee’s 
refusal to submit to a curative and 
rehabilltating operation, that em¬ 
ployee's hand had become worse did 
not lift bar resultlng from his re¬ 
fusal to submit to curative operation. 
Hich.—^Kolbas v. American Boston 

Min. Co.. 286 N.W. 91, 288 Mich. 

696. 

Befnsal justULed 

Where employee In compllance 
with boards order submitted him- 
self for an operation but after due 
observation and tests two of three 
physlcians deslgnated refused to per¬ 
form operation on ground that It 
would be both dangerous and useless, 
even though there was no change In 
employee's physical condition but 
only a change of medical opinlon, 
board had jurisdiction to revoke 
judgment orderlng operation, hold 
that employee was justified in refus- 
Ing to submit to an operation prof- 
fered by employer to be performed by 
thlrd physician alone, and order em¬ 


ployer to continue compensation pay¬ 
ments for total disability. 

Ga.—City of Atlanta v. Padgett, 22 
S.E.2d 197, 68 GaA.pp. 96. 

37. Ariz.—^McFadden v. SIx Com- 
panles, 49 P.2d 1001, 46 Ariz. 195. 

N.T.—Blanchard v. U. S. O, Camp 
Shows, Inc., 166 N.T.S.2d 868, 4 A 
D.2d 894. 

71 C.J. p 1443 note 67. 

38. Cal.—Gildersleeve v. Industrlal 
Accident Commisslon, 205 P. 1033, 
reheard 1 P.2d 1, 212 C. 763. 

39. IU.—^Warsaw Coal Co. v. Indus- 
trial Commisslon, 138 N.B. 172, 307 
IlL 66. 

40. Wash.—^Litke v. Department of 
Labor and Industries, 98 P.2d 981, 
2 Wash.2d 636. 

41. N.T.—Blanchard v. U. S. O. 
Camp Shows, Inc., 166 N.T.S.2d 863, 
4 A.D.2d 894. 

Pa.—^Rennard v. Rouseville Cooper- 
age Co., 16 A2d 48, 141 Pa.Super. 
286. 

42. Mich.—Moshinski v. Kay Salt 
Co., 172 N.W. 441, 206 Mich. 83. 

71 CJ. p 1443 note 60. 

Work which he can safely do 

Ordinarily, injured employee has 
duty of being cooperative, within rea- 
son, and of attempting to perform 
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offered work which employee, in 
Qualided medical witnesses' opinlon, 
can safely do, so that his actual 
working capacity may be ascertained, 
if posslble, and employee risks loss 
of all beneflts by failing, without 
good cause, to perform such duty. 
R.I.—Pulford Mfg. Co. v. Lupoll, 67 
A2d 846, 76 R.I. 488. 

43. Ind.—^Bruce v. Stutz Motor Cnr 
Co. of America, 148 N.E. 161, 83 
Ind.App. 257. 

71 C.J. p 1443 note 61. 

44. Cal.—^BakalofC v. Industrlal Ac¬ 
cident Commisslon, 287 P. 544, 105 
C.A 296. 

71 C.J. p 1444 note 63. 

45. Conn.—^Rellley v. Carroll, 147 A. 
818, 110 Conn. 282. 

71 C.J. p 1444 note 65. 

46. N.T.—Czaus V. Lalance Grosjean 
Mfg. Co., 246 N.T.S. 60, 230 App. 
Div. 586. 

71 C.jr. p 1444 note 66. 

47. XJ.S.—Spratt v. Crowell, D.C.Ala., 
4 F.Supp. 368. 

40. La.—^Boudreaux v. Rossen, 139 
So. 706, 19 La.App. 188. 

49. IT.S.—Spratt v. Crowell, D.C.AlaM 
4 F.Supp. 368. 
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to his capacity,50 and he cannot be required to take 
an employment not covered by the compensation 
act.5i A provision for termination of compensa¬ 
tion if the employee refuses to accept suitable em¬ 
ployment applies only where there has been an 
award for disability, partial or total,®^ and not to 
an award for permanent partial impairment com- 
pensated under a schedule.^s Under such a provi¬ 
sion, the board or commission cannot order claim- 
ant to Work, but can only determine whether his re- 
fusal to accept the offered employment warrants re- 
duction or termination of compensation,and if, 
in the opinion of the board or commission, his re- 
fusal is justified, he is entitled to compensation,®^ 
and it must appear that suitable emplo 3 rment was 
found for him and that he unjustifiably refused to 
accept it, before compensation is supended or termi- 
nated.®® 

Suspension pending good faith attempt to work. 
In a proper case, the compensation officials may 
suspend a claimanfs right to further compensation 
until claimant demonstrates that he has in good faith 
endeavored to work.®^ 

0 . Gonfinement in Public Institntion 

A provision prohiblting ths payment of compensation 
where an entployee wfthout dependente who is perma- 
nently and totally disabled Is an inmate of a publlc insti- 
tution has been held to authorize termination of com¬ 
pensation payable to an employee who is permanentiy 
and totally disabled but who suffered only a partial dis¬ 
ability In his employment. 

A provision prohibiting the payment of compen¬ 
sation where an employee without dependents who 


is permanentiy and totally disabled is an inmate of 
a public institution authorizes the termination of 
compensation payable to an employee who is perma¬ 
nentiy and totally disabled but who suffered only a 
partial disability in his employment.®® 

p. Departure from Jurisdiction, State, or Coun- 

try 

Where authorized by statute, on departure of the 
claimant from the Jurisdiction, state, or country, the 
compensation officials may reduce or terminate compen¬ 
sation payments. 

Where under certain provisions of the act, such 
as a requirement that a compensation claimant leav- 
ing the state must notify compensation officials and 
obtain permission to do so or lose his compensation 
during his absence,®® or that an alien who becomes 
a nonresident shall lose a certain percentage of,®^ 
or all,®i compensation, or under other provisions, 
such as a requirement that the beneficiary report for 
a physical examination or suffer the suspension or 
loss of compensation,®® compensation officials are 
authorized to terminate or reduce payments where 
the beneficiary leaves the country or state, or they 
may do so in a proper case. However, in the ab- 
sence of a statute otherwise providing, removal of 
claimant from the jurisdiction of the court making 
the award or from the state is not a ground for re- 
view or modification of a compensation award.®® 

q. Death or Marriage of Beneficiary 

Where statutory authority therefor exists, an award 
of compensation may be modifled or terminated, in a 
proper case, on the death or marriage of the beneficiary. 


60. Ga.—^Lumbermens Mut. Cas. Co. 
V. Cook, 26 S.E.2d 67, 69 Ga.App. 
131—^Bmpire Glass & Decoratlon 
Co. V. Bussey, 126 S,B. 912, 33 Ga, 
App. 464. 

61. XT.S.—Spratt v. Crowell, D.C.Ala., 
4 F.Supp. 368. 

71 C.J. p 1444 note 71. 

52. Ind,—^Inman v. Cari Furst Co., 
174 N.B. 96, 92 Ind.App. 17, fol- 
lowed in Hipsklnd v. Wabash Can- 
ninsr Co., 176 N.E. 896, 94 Ind.App. 
72. 

63. Ind.—^Inman v. Cari Furst Co., 
174 N.B. 96, 92 Ind.App. 17, fol- 
lowed in Hipskind v. Wabash Can- 
ningr Co., 176 N.B. 896, 94 Ind.App. 
72. 

N.T.—^Knight v. Pergruson, 190 N.T.S. 

669, 198 App.Div. 766. 

71 C.J. p 1444 note 73. 

64. Ind.—Silvey v. Panhandle Coal 
Co. No. 6, 154 N.B. 778, 86 Ind.App. 
111 . 

66. Del.—Shockley v. Kingr, 117 A. 
280, 31 Del. 606. 

66. Ga.—^Austln Bros. Bridge Co. v. 
Whitmire, 121 SJE3. 845, 81 Ga.App. 
660. 


57. Conn,—Wieclnski v. Robert A, 
Keasby Co., 131 A.2d 227, 20 Conn. 
Sup. 234. 

Desirabllity of retnxn to wozk Indi- 
cated 

Where it appeared that claimant, 
who had not attempted to flnd em¬ 
ployment, as directed by prior award 
for total incapacity, stili suffered 
from some degree of incapacity, but 
medical testimony indicated desir- 
ability of his returning to work, com- 
missioner properly suspended claim- 
ant’s right to further compensation 
for partial disability until claimant 
should demonstrate that he had in 
good faith endeavored to work. 

Conn.—Wieclnski v. Robert A. Keas¬ 
by Co., supra. 

sa Minn.—^Naslund v. Pederal Ce¬ 
rnent Tile Co., 232 N.W. 342, 181 
Minn. 801. 

59. Utah.—^Bell Sample Shoe Co. v. 
Industrial Commission of Utah, 259 
P. 193, 70 Utah 167, 55 A.L.R. 730. 
SuSlcleiLt ooupUaaoe 
Where employer, before making 
compromlse settlement with compen- j 
sation claimant, advised commission | 
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of clalmanfs desire to leave state 
and was told that there would be no 
objection, and employer thereafter 
arranged trip and hired a nurse to 
accompany claimant, and claimant, at 
time he left, was under induence of 
an oplate and had been taken to 
train on a stretcher, there was suffi¬ 
cient compllance wlth reg.uirements 
that commission be notided and glve 
Its consent to such leaving as a pre- 
reguislte to an award of compensa¬ 
tion during period whlle claimant Is 
out of state. 

Utah.—Utah Puel Co. v. Industrial 
Commission of Utah, 159 P.2d 877, 
108 Utah 346, 162 A.D.R. 1467. 

60, Pa.—Lubanskl v. Delaware, L. & 
W. R. Co., 81 Pa.Super. 638. 

61. Hawaii.—^Morlta v. Hawalian 
Pertllizer Co., 27 Hawaii 431. 

71 C.J. p 1446 note 81. 

62» Mich.—Sauch v. Studebaker Cor¬ 
poration, 206 N.W. 120, 232 Mich. 
147, 41 A.L.R. 863. 

71 C.J. p 1445 note 83. 

63. La.—Klrby v. Terminal Pap^ 
Bag Co., App., 16 So.2d 597. ' 
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Where statutory authority therefor exists, an i vision investing compensation officials with a con- 


award of compensation may be modified or termi- 
nated, in a proper case, on the death®^ or marriage®^ 
of the beneficiary. This may be done, in the event 
of marriage, although the marriage is not valid for 
ali purposes and is at most only one at common 
law.®® However, the marriage of a dependent, 
where such dependency is not expressly terminated 
by the marriage under the act, does not authorize 
the termination of compensation as on a change of 
condition under the continuing jurisdiction of the 
officials.®*^ 

T. Enor or Mistake 

Under some statutory provisfona a compensation 
award may be reviewed on the ground of error or mia- 
take, or, more specifically, if there has been a mistake 
In a determination of fact; but where the exerclae of 
the power of review is conditional on a change In the 
claimant'8 condition, mistake is not a ground for revlew- 
Ing an award. 

Under some statutory provisions a compensation 
award may be reviewed on the ground of error or 
mistake,®® or, more specifically, if there has been 
a mistake in a determination of fact.®® Under a 
provision investing compensation officials with a 
continuing jurisdiction over their awards and the 
power to alter them whenever in their opinion it 
may be just,*^® or with the same power over their 
awards that a court of equity has over its decrees,^! 
an award may be modified on the groimd of mis¬ 
take as to a material fact; likewise, under a pro- 


tinuing jurisdiction over their awards and the pow¬ 
er to alter them on “good cause,” an award may be 
modified on the ground of a mistake of law;'^2 
where the exercise of the power to review and alter 
a previous award is conditional on a change in 
claimanfs condition, mistake is not a ground for 
reviewing an award.*^® 

s. Frand 

Where statutory authority therefor exists, an award 
may be reviewed on the ground that it was procured by 
fraud. 

Where statutory authority therefor exists, an 
award of compensation may be reviewed by the 
compensation officials on the ground that it was 
procured by fraud.*^^ 

t. Prior Award for Incorrect or Inadequate 

Amoirnt 

In the absence of a statute otherwise providfng, a 
compensation award may not be modified on the ground 
that the compensation awarded is inadequate, but under 
a statute providing that the compensation officials may 
make such changes in former awards as in their opinion 
may be Just, an award for an incorrect or Inadequate 
amount may be reopened. 

In the absence of a statute providing otherwise, a 
compensation award may not be modified on the 
ground that the compensation awarded is inade- 
quate.*^® However, under a statute providing that 


64. N.J.—Kievsky v. United Neon 
Supply Corp., 30 A.2d 40, 21 N.J. 
Misc. 43. 

65. N.J.—Kievsky v. United Neon 
Supply Corp., supra. 

Pa.—^Hall V. Carnegrie Institute of 
Technology, 37 A.2cl 87, ITO Pa. 
Super. 469. 

Lukash v. American Car & 
Foundry Co., 9 Pa.Dist. & Co. 34. 

66. Ky.—^Blkhorn Coal Corporation 
V. Tackett, 49 S.W.2d 571, 243 Ky. 
694. 

67. Ind.—Jackson Hili Coal & Coke 
Co. V. Gregson, 150 NJB. 898, 84 
Ind.App. 170. 

68. Colo.—^Morrison v. Clayton Coal 
Co., 181 P.2d 1011, 116 Colo. 601. 

Ga.—Ware v. Swift & Co., 2 S.E.2d 
128, 69 Ga.App. 886. 

Ky .—^Three Polnt Coal Corp. v. Mos- 
er, 196 S.W.2d 305, 802 Ky. 584— 
Bell Coal Co. v. Jackson, 192 S.W. 
2d 947, SOI Ky. 673—^Black Star 
Coal Co. V. Powers, 68 S.W.2d 30, 
262 Ky. 736. 

Prior award for incorrect or Inade¬ 
quate amount see infra subdivision 
t of this section. 

ISiBtake as to eztent or nature of 
. disablllty is ground for review of an 
award iuider a statute so providing. 


N.H.—^Zeady v. Arms Textile Mfg. 
Co., 76 A-2d 512, 96 N.H 328. 

Adjndloatlon of loss of use of foot 
xnistakenly made 

If, subsequent to adjudications of 
permanent loss of use of compensa¬ 
tion clairaanfs foot, it developed that 
those adjudications were wrong be- 
cause use of foot was not perma- 
nently lost, payments made to claim- 
ant were mlstakenly made and it 
would become duty of referee to re- 
cxamine case from beginning and de- 
termine when claimanfs total dlsa- 
bility became partial and extent of 
partial disability and to ascertain 
whether claimant had been paid in 
full for his disability. 

Pa.—Porto V. Philadelphia & Reading 
Coal & Iron Co., 10 A.2d 29, 137 
Pa.Super. 690. 

69. U.S.—^Tudman v. American Ship 
Bldg. Co., CA..ia, 170 F.2d 842. 

Texas Smployers’ Ins. Ass'n v. 
Sheppeard, D.C.Tex., 42 F.Supp. 
669—McCarthy Stevedoring Corp. 
V. Norton, D.C.Pa., 40 F.Supp. 960 
—^Valeri v. Lowe, D.C.N.T., 26 F. 
Supp. 761. 

Pinding more favorable witness 

Act does not contemplate that a 
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compensation proceeding may be re¬ 
opened whenever any party fllnds a 
witness who can testify more favor- 
ably for him than his other wit- 
nesses have done, but permits a re- 
opening only if there has been a 
change in conditions or a mistake in 
a determination of fact 
U.S.—^Texas Employers' Ins. Ass’n v. 
Sheppeard, D.C.Tex., 42 F.Supp. 669. 

70. N.T.—^Krlegbaum v. Buffalo 
Wlre Works Co., 169 N.Y.S. 307, 
182 App.Dlv. 448, amrmod 121 N.E. 
875, 224 N.T. 621. 

71 C.J. p 1445 note 89. 

71. Conn.—Fair v. Hartford Rubber 
Works, 111 A. 193, 96 Conn. 350. 

71 C.J. p 1445 note 00. 

72. Cal.—^Bartlett Hayward Co. v, 
Industrial Accident Commission, 
265 P. 195, 203 C. 622. 

71 C.J. p 1445 note 91. 

73. Ind,—Indianapolis Pump & Tire 
Co. V. Surface, 165 N.E. 836, 86 Ind. 
App. 65. 

71 C.J. p 1446 note 93. 

74. Ky.—^Black Star Coal Co. v. 
Powers, 68 S.W.2d 30, 252 Ky. 736. 

75. Ariz.—^Radaca v. U. S. Smelting, 
Reflning & Min. Co., 158 P.2d 540, 
62 Ariz. 464. 
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the compensation officials may, from time to time, 
make such modification or change with respect to 
former awards, as in their opinion may be just, 
an award for an incorrect or inadequate amount 
may be reopened.76 More specifically, under such 
statute the case may be reopened if there has been 
some new development which shows the former 
award to bc inadequate or excessive.^^ Under a 
statute providing that if after an award “it shall 
afterwards develop'' that claimant is or was entitied 
to a higher rate of compensation, he shall receive 
such higher rate, the quoted words include dis- 
closure of errors of law in connection with the 
award, and are not limited to changes in physical 

condition.78 

§ 855. Nature and Form of Proceedings 

In general, whfle a proceedlng to modify an award 
Is not a new proceedlng, but Is one based on the Juris- 


dlctlon of the tribunal acquired In the origfnal proceed¬ 
lng, It is different and distinet from proceedings for 
rehearing or appeai. The procedure set forth in the stat- 
utes must be foiiowed. 

As a general rule, a proceedlng to modify an 
award is not a new proceedlng,^9 but is one based on 
the jurisdiction of the board^o or court^i acquired 
in the original proceedlng. It is a continuationi 2 
or a reopeningii of the original proceedlng. The 
party seeking a modification does not proceed by an 
original application for an award.i^ 

Rehearings or appeals distinguished, On the 
other hand, a statutory proceedlng to modify, sus- 
pend, or terminate an award because of a change 
of disability, or disability or dependency, is dif¬ 
ferent and distinet from the statutory proceedlng 
for the rehearing of the claim or for appeai from 
the award apart from changed conditions, if any,^® 
since, while a petition or application to open or 


FetltioiL for Inorease by reason of 
lucreased disability is not remedy 
where award of compensation for 
partial disability is too low. 

N.J.—Clrillo V. United Engrineers & 
Constructors, 186 A. 912, 14 N.J. 
Misc. 469, reversed on other 
grrounds 198 A. 768, 120 N.J.Law 
225, reversed on other grounds 3 
A.2d 696, 121 N.J.Law 611. 

78. N.T.—Flsh V. Eutland R. Co., 
178 N.Y.S. 489, 189 App.Div. 362— 
Krlegbaum v, Buffalo Wire Works, 
169 N.Y.S. 307, 182 App.Div. 448. 
Wlthoat refereiLoe to statnts men- 
tloned in text increasing of an award 
after employee's death. was held 
proper where employee was totally 
disabled from time of accident to 
time of his death and payment of 
partial disability prior to employee’s 
death was inadequata 
N.Y.—MeCarty v. U. S. Trucking 
Corp., 6 N.Y.S.2d 939, 266 App.Div. 
741, reargument denied 7 N.Y.S.2d 
1018, 265 App.Div. 902, affirmed 
Cronin v. U. S. Trucking Corp., 23 
N.E.2d 638, 281 N.Y. 704. 

77. Utah.—Barber Asphalt Corp. v. 
Industria! Commission, 136 P.2d 
266, 103 Utah 371. 

78. U.S.—Alaska Indus. Bd. v. Chug- 
ach Elee. Ass’n, C.A.Alaska., 246 
P.2d 866, reversed on other grounds 
78 S.Ct. 736, 366 U.S. 320, 2 L.Ed.3d 
795. 

Feriod of Inoreased ooxnpensatloxi 
Under statute referred to in text, 
use of Word ‘*was” in phrase “is 
or was entitied to a higher rate of 
compensation” indicates that period 
during which a claimant may be en¬ 
titied to increased compensation in¬ 
cludes time between injury and earli- 
er award and negatives idea that In¬ 
creased compensation must be laid 
to a change in physical conditions 
since prior award. 


U.S.—^Alaska Indus. Bd. v. Chugach 
Elee. Ass’n, supra. 

79. Mich.—Tamow v. Railway Exp. 
Agency. 60 N.W.2d 318, 331 Mich. 
658. 

Neb.—Corpus Juris oited ia Peek v. 
Ayres Auto Supply, 69 N.W.2d 664, 
671, 167 Neb. 363. 

N.D.—Schmidt v. North Dakota 
Workmen’s Compensation Bureau, 
23 N.W,2d 26, 74 N.D. 620. 

Pa.—Martray v. Munson-McCairns, 
Com.Pl,, 6 Pay.L.J. 120. 

71 C.J. p 1446 note 96. 

Nature and form of: 

Original proceedings for compen¬ 
sation see supra §§ 414-826. 
Proceedlng to modify agreements 
for compensation see infra §§ 
901-910. 

80. Mich.—Tarnow v. Railway Exp. 
Agency, 60 N.W.2d 318, 331 Mich. 

.658. 

Minn.—^Nyberg v. Little Palis Black 
Granite Co., 266 N.W. 732, 192 
Minn. 404. 

N.J.—Janvari v. Peter Schweitzer Co., 
80 A.2d 367, 13 N.J.Super. 286. 

71 C.J. p 1446 note 96. 

Continuing jurisdiction see supra S 
849. 

81. Same oonrt, same prooeedlng 

An application to modify an award 
in workmen’s compensation should 
be made to the court and in the 
proceeding in which the award was 
made. 

Neb,—^Peek v. Ayres Auto Supply, 69 
N.W.2d 664, 167 Neb. 363. 

82. Neb.—^Peek v. Ayres Auto Sup¬ 
ply, supra. 

71 C.J. p 1446 note 97. 

83. Minn.—Glassman v. Badtke, 226 
N.W. 889, 177 Minn. 666. 

N.D.—Schmidt v. North Dakota 
Workmen*s Compensation Bureau, 
23 N.W.2d 26, 74 N.D. 620. 
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84, Me.—^Neweirs Case, 118 A. 373, 
121 Me. 604. 

Beopenlng of prior appllcatioii 
Where employee had been awarded 
compensation for injuries sustained 
in an accident, his subsequent claim 
for compensation for another In¬ 
jury based on the same accident was 
required to be remedied by asking 
the bureau to reopen the prior ap¬ 
plication and not by new application. 
N.D.—Schmidt v. North Dakota' 
Workmen’s Compensation Bureau, 
23 N.W.2d 26, 74 N.D. 620. 

86. Or.—White v. State Industrial 
Acc. Commission, 96 P.2d 772, 163 
Or. 476, rehearing denied 98 P.2d 
966, 163 Or. 476. 

Proceedings for rehearing see supra 
$ 662. 

Fetitions dlstingnlshed 
Employee’s petition for compensa¬ 
tion for disability continuing after 
termination of award allowed by Su¬ 
preme Court in prior opinion was 
held not “petition for review” within 
act, especially where employee did 
not seek to have revlewed any mat- 
ters determined by supreme court 
under previous petition. 

R.I.—^Bernier v. Narragansett Elee. 

Co., 186 A. 479, 66 R.I. 438. 
OCatnally ezolusive remedies 

The remedies provided for by stat¬ 
ute authorizing workmen’a compen¬ 
sation board to modify, reinstate, 
suspend, or terminate an award upon 
petition and proof of change of dis¬ 
ability or dependency within one 
year from date of last payment of 
compensation, or to review and modi¬ 
fy an agreement if it be proved ma- 
terially incorrect, and statute au¬ 
thorizing board to grant a rehearing 
within one year from date of an ' 
award, are mutually exclusive. 

Pa.—Gleyze v. Hale Coal Co., 26 A. 
2d 141, 149 Pa.Super. 18. 
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review a compensation award because of changed 
conditions is of necessity predicated on the original 
judgment or award,®® the proceeding initiated there- 
by is essentially a new proceeding based on a new 
factual situation.®^ Thus, while the remedy of a 
claimant who is dissatisfied with an award, and 
whose condition has not changed, is by an appeal, 
and not by a petition for a recovery for increased 
disability,®® an employee whose condition has 
changed is not, by the taking of such an appeal, de- 
prived of the right to proceed by petition for com¬ 
pensation for augmented incapacity.®® 

Where a claimant who is not satisfied with an 
award for an injury suffered subsequently has an- 
other accident and suffers an aggravation of the 
original injury, he must pursue two remedies.®*^ 
His remedy, in so far as he is dissatisfied with the 
original award and seeks greater compensation 
for the original injury, unchanged, is by petition for 
rehearing, and appeal;®^ and his remedy for the 


injury as aggravated by the later accident must be 
by a new and separate claim based solely on the 
later injury.®® 

Procedure generally. Where the manner in which 
awards may be modified is specified in the act, the 
procedure set forth must be followed,®® and no 
change in an award may be made except in the man¬ 
ner so provided.®^ Since such proceedings are in- 
formal,®® procedural niceties need not be strictly 
adhered to,®® although substantive requirements 
must be fulfilled.®^ The general practice of the 
courts need not be followed in such proceedings 
before a board.®® 

Effect of application; severat applications» An 
application for an award based on changed condi¬ 
tions does not constitute an abandonment of the 
original application®® since the later application 
does not supersede the original application for com- 
pensation.i A claimant may make more than one 
application for the modification of a compensation 


88. U.S.—^Hardware Mut. Cas. Co. v. 
Liieberman, D.CN.J., 39 F.Supp. 
243 

N.X—DraJce v. C. V. Hili & Co., 187 
A. 637, 117 N.J.Law 290—^Tucker 
V. Frank J. Beltramo, Inc., 186 A. 
821, 117 N.J.Law 72, afflrmed, 192 
A. 62, 118 N.J.Law 301. 

87. TT.S.—Hardware Mut. Cas. Co. v. 

Lieberman, D.C.N.J., 39 F.Supp. 

243. 

Conn.—Wysocki v. Bradley & Hub- 
bard Co., 154 A. 431, 113 Conn. 170. 
N.J.—Drake v. C. V. Hili & Co., 187 
A 637, 117 N.J.Liaw 290—Tucker 
V. Frank J. Beltramo, Inc., 186 A. 
821, 117 N.J.Law 72, afflrmed, 192 
A 62, 118 NJ.Law 301. 

88. N.J.—^Ducci V. Kapo Dyeinff & 
Print Works, 23 A2d 786, 20 NJ. 
Misc. 47. 

89. N.J.—^Drake v. C. V. Hili & Co., 
187 A 637, 117 N.J.Law 290. 

Proceedi&fiTs In. two courts 
Applications to decrease or termi¬ 
nate compensation because of a 
change of condition after the orig¬ 
inal award may be made to the dis- 
trict court, notwithstanding an ap¬ 
peal from such award is pendlng In 
the supreme court. 

N.M.—^Norvell v. Barnsdall Oil Co., 
70 P.2d 160, 41 N.M. 421. 

90. Or.—^Heefer v. State Industrlal 
Acc. Commission, 135 P.2d 806, 171 
Or. 405. 

91. Or.—^Keefer v. State Industrlal 
Acc. Commission, supra. 

92. Or.—^Keefer v. State Industrial 
Acc. Commission, supra.' 

93. Conn.—Sudol v. Town of Man- 
chester, 78 A2d 739, 137 Conn. 484. 

Ely.—Aetna Cas. & Sur. Co. v. Snyder, 
291 S.W.2d 14. 


Mass.—Shershun*s Case, 190 NE. 696, 
286 Mass. 379. 

71 C.J. p 1446 note 3. 

Bevlew of payments 

The method fixed by statute by 
which compensation awarded in pur- 
suance of an order and award may 
be stopped is on review of payments, 
when such compensation so awarded 
may be ended, diminished or in¬ 
creased in accordance with the facts. 
Mich.—Grycan v. Ford Motor Co., 289 
NW. 146, 291 Mich. 241. 
Application for pennlsslon to stop 
payments 

The workmen’s compensation act 
and rule of the industrial commis¬ 
sion contemplate that if Insurance 
carri er desires to stop further pay- 
ment of compensation under a tempo- 
rary award, application should be 
made to the commission for permis- 
sion to do so, whereupon, if there 
is a disagreement as to right to dis- 
continue, matter will be placed on 
the calendar for hearlng after which 
if it is determined that carrier is 
entitled to discontinue payments of 
total temporary disability, the ciues- 
tion of permanent disability or dls- 
flgurement is ripe for determination. 
S.C.—^Halks V. Rust Engineering Co., 
36 S.E.2d 852, 208 S.C. 39. 

94. Cal.—^Larsen v. State Industrial 
Accident Commission, 13 P.2d 850, 
125 C.A 13. 

Conn.—Saddlemire v. American 
Bridge Co., 110 A 63, 94 Conn. 618. 
Change from partlal to total dlsabU- 
ity 

Where claimant was being paid 
compensation for partlal disability 
under an award, only method by 
which award could be changed so as 
to increase compensation to that for 
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total disability and for additlonal 
time was by statute statlng that in¬ 
dustrial commission might review 
award and increase compensation on 
ground of a change In condition of 
claimant. 

N.C.—^Murray v. Nebel Knitting Co., 
199 S.E. 609, 214 N.C. 437. 

95. 111.—Snowden & McSweeney Co. 
V. Industrial Commission, 165 NE. 
277, 324 111. 423. 

98. Conn.—^Kowalski v. New York, 
N. H. & H. R. Co., 168 A 914, 114 
Conn. 393. 

Wash.—Goenen v. Department of La¬ 
bor and Industries, 47 P.2d 991, 182 
Wash. 469. 

BeqLUlrement of petitloiL as not Ju^ 
risdiotlonal 

Question whether proceedings to 
ascertain a change in compensation 
clalmant*s disability subsequent to 
making of original award should be 
on formal petition or on rule to 
Show cause is not jurlsdictlonal, but 
merely procedural. 

N.J.—^Blazlak v. Eastwood-Nealley 
Corp., 67 A2d 668, 26 N.J.Mlsc. 116. 

97. Conn.—^Eowalskl v. New York, 
N. H. & H. R. Co., 158 A 914, 114 
Conn. 393. 

98. Cal.—^Massachusetts Bonding & 
Xns. Co. V. Industrial Acc. Commis¬ 
sion, 168 P. 1050, 176 C. 488. 

99. Ind.—^Union Drawn Steel Co. v. 
Thompson, 165 NE. 268, 89 Ind. 
App. 880. 

Abandonment of claim generally see 
supra S 458. 

Change of conditions as ground for 
modifying award see supra § 864. 

1. Ind.—Union Drawn Steel Co. v. 
Thompson, supra. 
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award on the ground of changed conditions,^ al- 
though, as appears infra § 874, he may not have 
more than one hearing for identical claimed new 
condition. 

No proceeding necessary. Under a statute to that 
effect, where the insurer is required to pay the em- 
ployee, in the case of partial injury, weekly com- 
pensation equal to the difference between the aver- 
age weekly wage before the injury and the average 
weekly wage thereafter, compensation can be dis- 
continued, when the employee earns more than he 
was eaming before the injury, without the assent of 
the employee or the approval of the compensation 

department.8 

No waiver of provisions. The provisions for a 
review for increased incapacity are an integral part 
of the workmen’s compensation acts, and any at- 
tempt by the parties to waive their operation is in^ 
valid and against public policy."* 

§ 856. Time for Application and Limitations 
a. Time for application in general 


b. Statutes expressly prescribing limita- 
tions 

a. Time for Application in General 

In general, except for statutes expressly prescribing 
limitatlons, proceedings to Increase, decrease, or termi¬ 
nate compensation may be brought any time within the 
period for which compensation Is allowable for the par- 
ticular Injury, while the commission stili has Jurisdiction 
of the matter, general limitation provisions and provi¬ 
sions as to original compensation claims being inappli- 
cable; under some statutes an application may not be 
made untii the elapse of a specifled time after the award. 

In general, except in so far as there may be ap- 
plicable statutory provisions expressly specifying 
some other time within which a proceeding to in¬ 
crease, decrease, or terminate compensation under 
a prior award must be instituted, as discussed infra 
subdivision b of this section, such a proceeding may, 
subject to the application of the doctrine of laches,® 
be instituted at any time® within the period for which 
compensation is allowable^ for the particular injury 
sustained,® that is, the period for which compensa¬ 
tion would have been allowable had the present con¬ 
dition of the claimant existed at the time of the 
original award,^ or untii the claimant has received 


2. Ohio.—State ex rei. Shaffer v. In- 
dustrial Commission, App., 56 N.E. 
2d 698. 

3, Mass.—^Mallgnazzi's Case, 90 N.E. 
2d 11, 325 Mass. 306. 

4i N.X —Solaxco v. Carol, 185 A. 610, 
14 ]Sr.XMisc. 436. 

Stlpulatloa lield not <^raiver” 

A stipulation under which claim¬ 
ant agnreed that department of labor 
and Industries migrht segregate and 
deny liability for pre-existing ar¬ 
thritis and infection suffered by the 
claimant, made in light of reporta 
rendered by medical examiners con- 
cerning claimanfs condition, was 
merely a recognition by claimant 
that in reality his condition was not 
due to the injury, and wa.s not void 
as constituting a waiver of future 
right to compensation for aggrava- 
tion of an arthritic condition. 

Wash.—^Le Bire v. Department of La¬ 
bor and Industries, 128 P.2d 308, 
14 Wash.2d 407. 

5. Idaho.—Eldridge v. Idaho State 
Penitentiary, 30 P.2d 781, 54 Idaho 
213. 

datm held barred by laches 

Miner, who resumed work one 
month after suffering skull fracture 
in 1925 and continued untii 1931, 
when he suffered another Injury, and 
made successful claim for temporary 
disability resultlng from flrst acci¬ 
dent, and was afforded opportunity by 
referee to present claim for perma¬ 
nent disability therefrom, which he 
failed to do untii edght years after 
ffrst accident, was guilty of laches 


barring claim for permanent disabil¬ 
ity from flrst accident. 

Colo,—^U. S. Pidelity & Quaranty Co. 
V. Industrial Commission, 46 P.2d 
752, 97 Colo. 102. 

8. Colo.—^Smployers Mut. Ins. Co. 

V. Jacoe, 81 P,2d 889, 102 Colo. 515. 
Idaho.—^Eldrldge v. Idaho State Peni¬ 
tentiary. 30 P,2d 781, 64 Idaho 218. 
Mich.—^Palchak v. Murray Corp. of 
America, 28 N.W.2d 296, 318 Mich. 
482. 

71 CJr, p 1448 note 19. 

7. Ky.—^Hodgkin v. Webb, 221 S.W. 
2d 664, 810 Bly. 745—Clover Pork 
Coal Co. V. Scoggins, 91 S.W.2d 543, 
263 B:y. 424—^Mclntosh v. John P. 
Gorman Coal Co., 69 S.W.2d 7, 253 
Ky. 160, 

Mich.—^Tamow v. Railway Bxp. 
Agency. 60 N.W.2d 318, 331 Mich. 
558. 

Mo.—^Ferguson v. Ozark Distributlng 
Co„ 93 S.W,2d 291, 230 Mo.App. 629 
—^Dewey v. Union Electric Light 
& Power Co., App., 83 S.W.2d 203 
—^Miller v. William C. Johnson & 
Sons Machinery Co., App., 83 S.W. 
2d 144. 

N.M.—Corpus Juris olted la Norvell 
V. Barnsdall Oil Co., 70 P.2d 160, 
152, 41 N.M. 421. 

71 C.J. p 1448 note 20, 

Xaous of Juxlsdietiott after period 
Mo.—^Miller v. William C. Johnson & 
Sons Machinery Co., App., 83 S.W. 
2d 144. 

Bffeot of delay on good falth of olatan 
Employ6e's delay in flling petitlon 
for further compensation may go to 
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good faith and integrity of claim 
and properly may be considered by 
department of labor and industry in 
passing on claim in connection with 
other evidence, but once departiaent 
takes jurisdiction of injury St re- 
talns it to end of compensable period 
to award such compensation ss stat¬ 
ute and facts warrant 
Mich.—Giampa v. Chrysler Corpora¬ 
tion, 262 N.W. 259, 272 Mich. 827. 

8. Pa.—Sneed v. State Workmen^s 
Ins. Fund, 180 A. 90, 118 Pa.Super. 
298. 

Tex.—^Employers* Liability Assur. 
Corp. V. Best, Civ.App., 101 ai^W.2d 
891, error dismlssed. 

71 C.J. p 1448 note 21. 

Several injuries 

Where award was made to injured 
employee based on two separate 
classes of injury, which consisted of 
one resultlng in temporary total In¬ 
capacity for 88 weeks and other in 
24.85 per cent partial permanent lose 
of hearing of both ears flxed at 24.85 
weeks and compensation was award- 
ed for each Injury for such period 
for purposes of the review statute, 
original award for both injuries 
should not be separated boit should 
be regarded as a unit award for 62.85 
weeks, especially when injuries re- 
sulted from slngle accident. 

Kan .—^Meredith v. Shawver Graham, 
Inc., 233 P.2d 760, 171 Kan. 613. 

9. Okl.—Wasson v. Tulsa Dairy Sup¬ 
piles, 315 P.2d 773—Oklahoma By. 
Co. V. AIsup, 240 P.2d 760, 206, OkL 
690—State Highway Commissi6ii^'^h 
State Industrial Commisaioz^' ‘14d 
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the maximum number of weekly pa 3 mients men- 
tioned in the compensation statute, whether for par- 
tial disability or total disability.^® 

In other words, the proceeding must be instituted 
while the commission stili has jurisdiction of the 
subject matter,il and before the matters involved 
have been judicially determined and become res 
judicata,12 that is, before ali the payments provid- 
ed in the original award have been made and the 
judgment has been fully discharged,i2 the jurisdic¬ 
tion of the court being extended by the provision 
for modification of a compensation judgment only if 
it is invoked before such time.i^ 


Proceedings for further compensation have been 
allowed to be commenced even after the expiration 
of the compensable period, if the petitioner had not 
been paid compensation for either total or partial 
disability up to the end of that period.i® An ap- 
plication for the modification of an award made 
after payments under the original award have been 
completed is timely if otherwise made within the 
required time.i® 

Time before which appUcation may not be made. 
Under some of the acts no application for a modifi¬ 
cation may be made before the elapse of a specified 
time after the original judgment or award^*^ unless 


P.2d 109, 193 Okl. 593—Behllng v. 
Pox Rigr & Lumber Co., 106 P.2d 
632, 187 Okl. 682—Skelly Oil Co. v. 
Harrell, 103 P.2d 88. 187 Okl. 412— 
Baker v. Indian Mln. & Hoyalty Co., 
99 P.2d 1038, 186 OkL 644. 
«CondltioxL of olaimaat” coxigtraed 
The phrase “condition of claimant** 
Is used in the sectlon of the compen¬ 
sation act providing that industria! 
commisaion’s Jurisdiction to reopen 
any cause on an application based 
on change in condition '*ahaH extend 
for the maximum period of time 
measured by the number of weeks 
for which compensation could have 
been awarded by the Commission had 
the condition of claimant existed at 
the time original award was made 
thereon,'* refers to the nature and 
eztent of his disability, attributable 
to the original injury, on the date 
of the flllng of the motion to reopen. 
Okl.—^Roberson v. Dierks, 116 P.2d 
704, 189 Okl. 283. 

AUowahle period for total perrnaaeat 
disability 

Where application by compensation 
claimant for reopenlng of compensa¬ 
tion proceeding was filed after ex¬ 
piration of three hundred and thirty- 
five weeks for which compensation 
had been awarded for partial, perma¬ 
nent disability, but application came 
within period for which compensa¬ 
tion might then have been allowed 
or justllled for total, permanent dis¬ 
ability, and at the time the maxi¬ 
mum period for which compensation 
was allowable was ten years after 
date of injury or a maximum sum of 
seven thousand flve hundred dollars 
was allowable, application was with¬ 
in statutory period. 

Ky.—Hodgkin v. Webb, 221 S.W.2d 
664, 310 Ky. 745. 

Prooeedlng held too late 

Where In October, 1928, employee 
sustalned injuries to feet, Industrlal 
commission was without Jurisdiction 
to reopen cause on application filed 
in May, 1934, based on change of 
condition, where, had condition of 
employee existed at time original 
award was made In July, 1929, the 


number of weeks for which compen¬ 
sation would have been awarded 
starting at date of that order would 
have been two hundred seventeen and 
one-half weeks. 

OkL—^Earl W. Baker & Co. v. Morris, 
54 P.2d 353, 176 Okl. 68. 

Frooeedlng held not barred 
Okl.—G-raner Const. Co. v. Brandt, 68 
P.2d 788, 180 Okl. 221—Wilcox Oil 
& Gas Co. V. Satterfield, 63 P.2d 
696, 178 Okl. 418. 

10. Mich.—Broadnax v. Ford Motor 
Co.. 13 N.W.2d 829, 308 Mich. 306— 
Willard v. Globe Housewrecking 
Co., 292 N.W. 568, 294 Mich. 42— 
Magnuson v. Oliver Iron Mining 
Co., 269 N.W. 317, 270 Mich. 482. 

Total disability dnxing payments for 
partial disability 

Where employer and employee had 
complied with awards for disabUity 
and, under the last award, payments 
for partial disability were made and 
accepted until expiration of live hun- 
dred-week period, the department 
was without authority to award ad- 
ditional compensation for total dis¬ 
ability during a part of the flve hun¬ 
dred-week period upon employee’s 
petitlon filed after such period had 
expired and a showing that total 
disability existed during a part of 
the time for which payments for par¬ 
tial disability had been received. 

Mich.—^Kivlnlemi v. Quincy Min. Co., 
282 N.W. 866, 286 Mich. 680. 

Award made after snoh period 
A statute limiting the number of 
weeks for which compensation may 
be paid in the case of a total dis¬ 
ability does not bar an application 
for the modification of an award 
made more than such number of 
weeks after the injury was sustained. 
Mich.—^Lakso v. Munro Iron Mining 
Co., 220 N.W. 728, 243 Mich. 261. 

11. Ga.—^U. S. CcLSualty Co. v. Smith, 
133 S.K. 851, 162 Ga. 130. 

Ohio.—State ex reL CundifC v. Indus- 
trial Commission, 193 N.E. 345, 128 
Ohio St. 636. 

Tenn.—Corpus Jhris cited i& Nelson 
y. Cambria Coal Co., 158 S.W.2d 
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717, 720, 1T8 Tenn. 389, 166 A.L.R. 
1, reheard 160 S.W.2d 412, 178 Tenn. 
389, 166 A.L.R. 1. 

12. Ga.—^U. S. Casualty Co. v. Smith, 
133 S.E. 851, 162 Ga. 130. 

Tenn.—Corpus Juris oited in Nelson 
V. Cambria Coal Co., 168 S.W.2d 
717, 720, 178 Tenn. 389, 166 AL.R. 
1, reheard 160 S.W.2d 412, 178 Tenn. 
389, 166 A.L.R. 1. 

After time for appeal 
Where award after full hearing 
denylng compensation was unap- 
pealed from, Industria! commission 
could not entertain another applica¬ 
tion for compensation for same in¬ 
jury, based on change in condition 
filed after time for appeal. 

Ga.—Aetna Life Insurance Co. v. 
Davis, 167 S.E. 449, 172 Ga. 258. 

Perry v. American Mut Llability 
Ins. Co., 16 S.E.2d 471, 6S Ga.App. 
130. 

13. Tenn.—^Nelson v. Cambria Coal 
Co., 160 S.W.2d 412, 178 Tenn. 389, 
166 AL.R. 1. 

14. Tenn.—^Nelson v. Cambria Coal 
Co., supra. 

15. Mich.—Tamow v. Railway Exp. 
Agency, 50 N.W.2d 318, 331 Mich. 
558. 

Eleven years 

Where injured employee was paid 
compensation for injury in 1938 the 
Jurisdiction of the compensation com¬ 
mission was not divested by em- 
ployee’s resumption of lighter work 
and the abatement of compensation 
during such employment but con- 
tinued so that the commission had 
Jurisdiction to review petition for 
further compensation filed in 1949. 
Mich.—Tamow v. Railway Exp. 
Agency, supra. 

16. Conn.—Henderson v. Mazzotta, 
157 A 67, 113 Conn. 747. 

71 C.J. p 1449 note 29. 

17. La.—^Brown v. International Pa¬ 
per Co., App., 68 So.2d 657—Mc- 
Clung V. Delta Shipbuilding Co., 
App., 34 So.2d 70. 

Neb.—^Peek v. Ayres Auto Supply, 69 
N.W.2d 664, 167 Neb. 363. 

71 C.J. p 1460 note 31. 
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there are special circumstances.^^ However, in the 
absence of provision to that effect, the commission 
has the power to reopen a compensation cause, and 
award additional compensation, even though the 
term of the prior award, that is, the period for 
which compensation had previously been awarded, 
has not expired.^^ A petition for review of an 
award for a change of condition may be dismissed 
if it is prematurely brought .20 

AppUcabUity of limitatiotis on original claims. 
In general, the application to increase, decrease, or 
terminate compensation under a prior award, not 
being an original proceeding, as discussed supra § 
855, is not affected by the provisions of the act fix- 
ing the time within which original proceedings for 
compensation or death must be instituted,^! and 
such proceeding need not be institutcd within the 
time required of original claims.22 

AppUcability of general limitation period. A 


limitation provision in the code applicable to modifi- 
cation of judgments generally does not apply to a 
proceeding to modify an award under the compen¬ 
sation act.28 Certainly, such an action or proceed¬ 
ing is not barred by the statutes of limitation ap¬ 
plicable to actions generally.24 However, it has 
been held, by analogy to the general statute of limi¬ 
tation, that claimant will not be allowed to recover 
for a period prior to the filing of the petition longer 
than the period specified by the general statute,^ 5- 
so that claimant may recover for as much of the 
unexpired compensable period as falis within statuh 
tory period prior to the filing of the petition.26 

ClaJims for other injuries, The petition for in- 
creased disability may include injuries resulting 
from the same accident which had not been alleged 
in the original claim petition, even though the stat¬ 
ute of limitations period for original claims had 
expired,27 at least if the matters for which the ad- 


18. La.—^Llndsey v. Twin City Motor 
Co.. App., 181 So. 698. 

llzoaptional oaaes 

In exceptional cases, the court of 
appeal may reserve to <iefendant in 
compensation suit rlght to reopen 
proceedings Immediately, rather than 
waiting for statutory period of slx 
months from flnality of Judgment of 
court of appeal; and where original 
injury was trivlal, and prolongation 
of disability was partially due to dis- 
use of injured hand by employee and, 
with reasonable effort toward reha- 
billtatlon, disability should disappear 
or be greatly minimized within rela- 
tlvely short period, which in fact 
should have expired at time of trial, 
plalntilf would be awarded compen¬ 
sation for temporary total compen¬ 
sation disability for certain period, 
and both parties would have rlght to 
reopen proceedings at once to prove 
duration or extent of continulng dis¬ 
ability beyond date allowed. 

La.—^Fontenot v, Myers, App., 93 So. 
2d 245. 

19. Okl.—Stanolind Pipe Line Co. v. 
Giddens, 58 P.2d 146, 177 Okl. 193— 
EZadane Const. Co. v. Lee, 65 P.2d 
1031, 176 Okl. 366. 

20. Petition held not snbjeot to dis- 
anissal 

Petition for review of an award 
dled by an employee while In the 
army although he had no present 
claim for compensation, but filed to 
protect any possible claim he might 
have after discharge, was not sub- 
Ject to dismlssal as premature where 
such action neither deprived the em- 
ployer of any substantia! rights, pre- 
v^ted it from maklng Its defense, 
nor caused it to suffer any injustlce. 
R.L—^Mondillo v. Ward Baking Co., 
67 A.2d 447, 73 B.L 473. 


I 21. Arlz.—^Poutz V. Phelps Lodge 
1 Corp.. 236 P.2d 42, 72 Ariz. 350. 
j Ga.—Automatic Sprinkler Corp. of 
America v. Rucker, 73 S.E.2d 609, 
87 Ga.App. 376—Campbell Coal Co. 
V. Render, 173 S.E. 246, 48 Ga.App. 

! 647. 

Ind.—^Ben Wolf Truck Lines v. Bai- 
ley, 22 N.B.2d 887, 107 Ind.App. 62. 
N.M.—^Norvell v. Bamsdall Oil Co., 
70 P.2d 150, 41 N.M. 421. 

Ohlo.—^Ealser v. Industrial Commis- 
sion of Ohlo. 26 N.B.2d 449, 136 
Ohio St 440. 

71 C.J. p 1447 note 13. 

Purther disability as extending time 
for instituting original proceeding 
*'or compensation see supra § 440. 
Time for: 

Application and limitations as to 
proceedings to modify agree- 
ments see infra § 904. 

Filing claims see supra §§ 468-482. 
Giving notice of InJury see supra 
§ 449. 

Instituting proceedings generally 
see supra S§ 436-444. 

22. Mo.—Wheeler v. Missouri Pac. 
R. Co., 42 S.W,2d 679, 828 Mo. 888. 

71 C.J. p 1447 note 14. 

23. N.M.—Norvell v. Barnsdall Oil 
Co., 70 P.2d 160, 41 N.M. 421. 

71 C.J. p 1447 note 17. 

24. Mich.—Tarnow v. Railway Exp. 
Agency, 60 N.W.2d 818, 331 Mich. 
658—^Hurst v. Ford Motor Co., 267 
N.W. 673, 276 Mich. 405—Wilson v. 
Tittle Bros. Packing Co., 257 N.W. 
873, 269 Mich. 601—^Rowe v. Con- 
sumers’ Power Co., 265 N.W. 749, 
268 Mich. 162. 

Tex.—Texas Employers Ins. Asa*n v. 
Guidry, 99 S.W.2d 900, 128 Tex. 433. 

25. Mich.—Sweet v. Eddy Paper 
Corp., 6 N.W.2d 883, 303 Mich. 492. 
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26. Mich.—Sweet v, Eddy Paper 
Corp., supra. 

Award Umlted to six years prior to 
petition 

Employee was entitled to compen¬ 
sation from the beginning of six-year 
period before filing of claim to tho 
end of the flve hundred-week com¬ 
pensable period. 

Mich.—Scalzo v. Family Creamery 
Co., 14 N.W.2d 606, 308 Mich. 687— 
Sweet V. Eddy Paper Corp., 6 N.W. 
2d 883, 303 Mich. 492. 

27. N.J.—Ginter v, Westinghouse 
Elee. & Mfg. Corp., Lamp Division, 
78 A.2d 403, 11 N.J.Super. 338. 

Ooatra Ponek v, American Ste^ 
Foundries, 22 A.2d 814, 19 N.LMisc. 
640. 

XTeurologloal disability 
Workmen’s compensation claimant 
who had been given partial perma¬ 
nent orthopedic disability was not 
barred from later claimlng for neuro- 
logical disability by her failure to 
include claim therefor in flrst claim, 
regardless of whether she proceeded 
on theory that neurosis developed 
since flrst award or that it existed 
at time of flrst award but had since 
increased. 

N.J.—^Florek v. Board of Ed., City of 
Newark, 87 A.2d 381, 18 N.J.Super. 
425. 

Same trauma, new effect 

Where workmen’s compensation 
claimant was awarded partial perma¬ 
nent disability and subsequently 
made claim for increase in disability 
based on a different injury, the alle- 
gation of disability in second petition 
would not be new and distinet cause 
of action barred by two-year statu¬ 
tory limitation period but merely a 
new and distinet effect or injury 
flowing from the same trauma. 
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ditional compensation was awarded were imknown 
at the time the original award was made.^^ How- 
ever, in other jurisdictions a claim for another in- 
jury sustained at the outset is an original claim, 
although not considered in or covered by a prior 
award, and is barred if not filed within the time re- 
quired for the filing of an original claim.^^ In stili 
other jurisdictions the rule is that an injury which 
existed and was known at the time of the original 
proceeding is within the limitations period for the 
original claim, since it is not a new or changed con- 
dition;30 and, where a claimant, at the time an 
award is made for accidental injuries, knows of in¬ 
juries other than those for which he is being com- 
pensated, and exercises his judgment as to the seri- 
ousness of such other injuries, and neglects to give 
notice thereof or assert a claim therefor within the 
statutory period, he cannot thereafter recover for 
such undisclosed injuries.^^ Certainly, a claim for 
an injury not related to the injury for which an 
award has been made must be made within the time 
required for original claims and in the case of a 
loss or loss of use of an organ or member in a 
second accident, after a similar loss in a prior acci¬ 


dent, the claim therefor must be made within the 
statutory period for original claims generally, not- 
withstanding provision is made for special payments 
in such circumstances.33 

b. Statutes Ezpressly Prescribing Limitations 

(1) General considerations 

(2) Limitation provisions 

(3) Tolling of statute 

(1) General Considerations 

Statutes expressiy prescribing limitations on the Instl- 
tutlon of proceedings to rrrodify an award are frequently 
limitations on the Jurisdiction of the board or commis- 
slon. Authoritlee differ on whether the statutes may 
operate retroactively. 

Where statutes expressiy provide for the making 
of applications for an increase, decrease, termina- 
tion, or reinstatement of compensation under a prior 
award within a time specified, such limitation is gen¬ 
erally a limitation on the jurisdiction of the com¬ 
pensation board or commission, and there must be 
a compliance with the statutes in this respect or the 
application cannot be entertained,^^ except in so far 


N.J.—^Blorek v. Board of Bd., City of 
Newark, supra. 

2a NJD.—Schmidt ▼. North Bakota 
Workmen's Compensation Bureau, 
13 N,W.2d 610, 78 NJD. 246, oplnlon 
supplemented 23 K.W.2d 26, 74 N.I>. 
620. 

Veok IndiuT derelopliig aftex «prained 
anJele 

Beport of fall resultlnsr in sprained 
ankle which was made within year 
from date of fall and for which com¬ 
pensation was awarded was held to 
permlt addltional application for 
compensation after lapse of one year 
from date of fall, for injury to neck 
srowing out of same accident, dis- 
abllnsr ettect of which was unknown 
to claimant within statutory one 
year period for presentment of 
claims. 

Wash.—Crabb v. Department of La¬ 
bor and Industries, 58 P.2d 1025, 
186 Wash. 505, 105 A.L.R. 964. 

89. Mich.—Stackhouse v. General 
Motors Corp., Temstedt Mfgr. Divl- 
sion, 287 N.W. 462, 290 Mich. 249. 
Bnle applioable to speoilLo or perma¬ 
nent Injuxy or impalrment 
Mich.—Stackhouse v. General Motors 
Corp., Temstedt Mfgr. Dlvlslon, su¬ 
pra. 

sa Ohio.—^NTew Pittsbur^ Coal Co. v. 
Stlllwagmer, 191 N.B. 709, 47 Ohlo 
App. 189. 

Claim held barred 

Where claimant in October, 1927, 
recelved last payment of award for 
injury to rl^ht arm occurringr in July, 
1926, and no mentlon was made of 


condltlon of clalmanfs left hand un- 
til July, 1983, industrial commission 
dld not abuse its discretion In there¬ 
after denying claimant's application 
for modification of award sougrht on 
ground that, at time of injury to 
rigrht arm, her left hand was of no 
Industrial value and that therefore 
she had been permanently and totally 
dlsabled since date of injury to rigrht 
arm. 

Ohlo.—State ex rei. White v. Indus¬ 
trial Commission of Ohio, App., 40 
N.B.2d 453. 

Claim held not barred 
An injured employee, who, after be- 
insr awarded compensation and more 
than two years after the original 
Injury, filed an application for modifi¬ 
cation of the award in order to secure 
compensation for subsequently devel- 
opin^r disability directly caused by 
Injury sustained in the original ac¬ 
cident but not described in the orig¬ 
inal application was not barred of his 
right to continue to participate In 
the state Insurance fund by the sec- 
tlon of the compensation act pre¬ 
scribing that claims for compensa¬ 
tion for injuries are barred unless ap¬ 
plication is made to the industrial 
commission within two years after 
the injury. 

Ohio.—OECaiser v. Industrial Commis¬ 
sion of Ohlo, 26 N.B.2d 449, 136 
Ohlo St 440. 

31. Okl.—^Tomberlin v. General Am. 
Transp. Corp,, 296 P.2d 811— 
Finance Oil Co. v. James, 109 P.2d 
818, 188 Okl. $72^—^Bajrnes v. Indian 
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Territory Illuminatlng Oil Co., 41 
P.2d 633, 170 OkL 629. 

32. Okl.—Cagle v. Federal Mining & 
Smelting Co., 240 P. 617, 112 Okl. 
247. 

71 C.J. p 1447 note 16. 

Claims for separate and distinet in¬ 
juries see supra S 468. 

33. Xioss of vlsioii of both eyes 
Employee who had suffered total 

loss of Vision of left eye was held 
not entltled to recover special addi- 
tional compensation for permanent 
total disability through total loss of 
Vision of right eye, where employee 
filed no claim for compensation under 
second accident until more than two 
years thereafter, since such special 
payments are “compensation” in ad- 
dition to schedule compensation for 
second disability, and claim therefor 
must be filed within statutory time. 
N.T.—^Martin v. Budolph Wurlltzer 
Co., 293 N.T.S. 106, 249 App.Div. 
321. 

34. Cal.—^Broadway-Locust Co. v. 
Industrial Acc. Commission, 206 P. 
2d 856, 92 C.A.2d 287. 

Fla.—^Davls v. Combinatlon Awning 
& Shutter Co., 62 So.2d 742. 

Ga.—Orvin v. National Sur. Corp., 74 
S.B.2d 489, 87 Ga.App, 661, re- 
versed on other grounds National 
Sur. Corp. v. Orvin, 76 S.E.2d 706, 
209 Ga. 878, opinion conformed to 
78 S.B.2d 91, 88 GaJLpp. 785, va- 
cated 78 S.B.2d 91, 88 Ga.App. 786— 
Kirkland v. Employers Liability 
Assur. Corp., 25 S.E.2d 723, 69 Ga. 
App. 433. 
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as cases may fall within express exceptions set out terested parties to receive the benefits of the act,^® 
in the statutes.^5 However, some provisions have or they have been construed to apply to the right of 
been construed as constitutihg not a jurisdictional the claimant to make such an application,87 so that 
limitation, but rather a limitation of the right of in- the provisions do not limit the right of the admin- 


Idaho.—^Egus v. Triumph Min. Co.. 
232 P.2d 186, 71 Idaho 364—Wanke 
V. Ziebarth Const. Co., 202 P.2d 884, 
69 Idaho 64. 

Ind.—^Hedrick v. Schenley Distillers, 
Inc., 133 N.E.2d 884, 126 Ind.App. 
686 . 

Kan.—^Meredith v. Shawver Graham, 
Inc., 233 P.2d 760, 171 Kan. 613. 
lia.—^Pourclau v. Board of Com’rs of 
Port of New Orleans, App., 12 So. 
2d 36. 

Md.—^Dashlell v. Holland Malde Can- 
dy Shops, 188 A. 29, 171 Md. 72. 
2£ass.—Strycharz’ Case, 197 N.B. 9, 
291 Mass. 212. 

Mo.—Perguson v. Ozark Dlstributing 
Co., 117 S.W.2d 399, 233 Mo.App. 68. 
N.T.—Sager v, General Elee. Co., 65 
N.T.S.2d 138, 269 App.Div. 801. 

N.C.—Paris v. Carollna Bullders 
Corp., 92 S.E.2d 405, 244 N.C. 35. 
Ohio.—State ex rei. Allled Wheel 
Products, Inc. v. Industrlal Com- 
mlssion, 189 N.E.2d 41, 166 Ohio St. 
47—State ex rei. Fruehauf Trailer 
Co. V. CoflSnberry, 95 N.B.2d 381, 
164 Ohio St. 241—State v. Ohio 
Stove Co., 93 N.B.2d 291, 164 Ohio 
St. 27—State ex rei. Fields v. In- 
dustrial Commission of Ohio, 8 N.B. 
2d 663, 132 Ohio St. 449. 

Okl.—Oklahoma Ry. Co. v. Alsup, 240 
P.2d 760, 205 Okl. 690—Roberson v. 
Dierks, 116 P.2d 704, 189 Okl. 283— 
Behllng v. Fox Rig & Lumber Co., 
106 P.2d 632, 187 Okl. 682—Earl W. 
Baker & Co. v. Morris, 64 P.2d 368, 
176 Okl. 68. 

.Pa.—Bordick v. John Conlon Coal Co., 
19 A.2d 636, 144 Pa.Super. 522— 
Ernst V. Sassaman, 178 A. 317, 117 
Pa.Super. 363. 

R. I.—Julian v. Jules Desurmont 
Worsted Co., 183 A. 850. 

S. C.—-Wallace v. Campbell Llmestone 
Co., 17 S.E.2d 309, 198 S.C. 196, 

•Tex.—American Indemnlty Co. v. 
Boatner, Civ.App., 86 S.W.2d 239, 
error dismlssed. 

‘W.Va.—Tumer v. State Compensatlon 
Com'r, 17 S.E.2d 617, 128 W.Va. 673. 
71 C.J. p 1448 note 24, p 1449 note 26. 

.‘Beguizeueiit as mandatory 
Fla.—^Manrose v. Miami Shipbulldlng 
Corp., 23 So.2d 733, 156 Fla. 402, 
771. 

Pa.—^Horton v. West Penn Power Co., 
180 A. 66, 119 Pa.Super. 466. 

•Olaims or applioatlons held timely 
Where both clalmanfs original and 
amended application for workmen*s 
compensatlon were flled within three 
years after injury, and amended ap¬ 
plication was treated by employer, 
^compensatlon carrler and chalrman 
•of Alaska Industrlal board as request 
for €m Increased rate of compensatlon 
•over that then in elfect, claimant 


made tlmely clalm for Increased com- 
pensation even though clalm was not 
flled subseQuent to declslon establlsh- 
ing the lower rate of compensatlon. 
U.S.—^Alaska Indus. Bd. v. Chugach 
Elee. Ass’n, C.A.Alaska, 246 F.2d 
856, reversed on other grounds 78 
S.Ct. 785, 366 U.S. 820, 2 L..Bd.2d 
795. 

35. N.T.—^Antoniazzi v. City of New 
York, 76 N.T.S.2d 917, 273 App.Div. 
836. 

Gases held not within exoeptlons 

(1) Under statute authorlzing the 
workmen's compensatlon board to en- 
tertaln applications to reopen claims 
more than seven years after accident, 
except where clalm had been disal- 
lowed after a trlal on merits, or 
other dlsposltion of clalm without an 
award after party had been given due 
notice of hearlngs, where in one case 
issue of employ6e’s causal relatlon- 
ship was presented, contested, and 
decided adversely to claimant, and in 
another case claimant had been giv¬ 
en due notice for four scheduled 
hearlngs and he falled to appear at 
any or press clalm, workmen’s com¬ 
pensatlon board h8Ld no jurlsdlctlon 
to entertain application to reopen 
these claims, made thlrteen and 
eleven years after date of injuries. 
N.T.—^Kaplan v, Wlrth & Birnbaum, 

92 N.E,2d 919, 801 N.T. 121—Hous- 
ton V. William L. Martha Co., 92 N. 
E.2d 919, 301 N.T. 121. 

(2) Where workmen's compensa- 
tion case had been closed without an 
award for nonappearance of claimant, 
the workmen’s compensatlon board 
had no jurisdiction to grant a reopen- 
ing, and could not make an award 
agalnst special fund for reopened 
cases ten years after original acci¬ 
dent because of claimed continuing 
disability. 

N.T,—^Bouckhaart v. Interstate Motor 
Freight System, 144 N.T.S.2d 866, 
286 App,Div. 1044. 

(3) Where claimant, who was in- 
jured in 1929, was paid compensatlon 
to 1934, at which time compensatlon 
board approved lump-sum settlement 
and case was closed, and case was 
reopened in 1948, and board found 
that claimant had suffered further 
accldental injuries while working for 
other employers, and that latter were 
responsible for flfty per cent of 
clalmanfs total disability, award of 
compensatlon for the other fifty per 
cent, which was assessed agalnst 
special fund for reopened cases, more 
than elghteen years after date of in- 
jury and more than eight years from 
date of last compensatlon payment 
was improper. 

N.T.—Llkepitles v. Donner Steel Co., 
106 N.T.S.2d 146, 278 App.Div. 448. 
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Gases held within exoeptlons 

(1) Under statutes prohibltlng re- 
opening of workmen'a compensatlon 
case agrainst special fund after lapse 
of seven years from date of injury 
or death if clalm has been disallowed 
after trlal on merits, but permltting 
llabillty of fund if claim has been 
previously disallowed or otherwise 
disposed of without award In any 
other manner, where employee filed 
claim almost eight years after Injury 
and claim was dismlssed by referee 
on ground that it was barred by stat¬ 
ute of limitatlons, such dlsmlssal was 
not ‘"disallowance after trial on mer¬ 
its'* and award could be made for In¬ 
jury. 

N.T.—^Ennis v. Kennedy Valve Mfg. 

Co., 125 N.T.S.2d 535, 282 App.Div. 

971. 

(2) Where claimant was Injured in 
January 1934 and an award was made 
for three and one half weeks disabil¬ 
ity ending June 18, 1934, case was 
closed on September 5, 1936 and case 
was reopened February 27, 1942, stat¬ 
ute regardlng continuing jurisdiction 
of workmen's compensatlon board 
and imposlng limitation was not ap¬ 
plicabis slnce award was made at 
earlier hearing, and, therefore, award 
payable from special fund for re¬ 
opened cases was proper. 

N.T.—^Antoniazzl v. City of New 

York, 76 N.T.S.2d 917, 273 App.Div. 

836. 

(3) Reopening of compensation 
case after death of deceased em- 
ployee’s father, nine years after 
award was made to father and notice 
of award had been marked closed, and 
allowlng compensatlon to employee's 
mother at rate previously paid to 
father, was not abuse of dlscretlon. 
N.T.—^McNeil v. New York Power & 

Llght Corp., 292 N.Y.S. 604, 249 

App.Div. 885. 

(4) Payment from special fund for 
reopened cases generally see supra S 
837. 

Oase elosiug held interloontoxy» not 
flual 

Where accident happened in 1939, 
but case was reopened In 1946, and 
its closure on Jan. 15, 1947, by a 
referee was only an interlocutory de- 
termination subject to revlew by the 
compensation board, case was not 
deflnitely closed on that date so as to 
preclude award. 

N.T.—Barnes v. New York World*s 

Falr 1939, 97 N.T.S.2d 365, 277 App. 

Div. 819. 

36. lowa,—Secrest v.‘Galloway Co., 

80 N.W.2d 793, 239 lowa 168. 

37. Wash.—^Perry v. Department'of 
I Dabor and Industries, 292 P.2d 866, 
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istrative offidals to reopen claims on their own mo- 
tion even after the expiration of the stated period.^^ 

Applicability of sfatutes; retroacHvity. While 
it has been held that the statutes of limitation as to 
the right to modify an award are substantive in na¬ 
ture and not retroactive,39 so that the period of lim¬ 
itation applicable to a particular application to modi¬ 
fy a compensation award depends on the provisions 
of the statute in effect at the time the original com¬ 
pensation claim accrued,^® or during the continu- 
ance of the right under such statutes,^^ it has also 
been held that such limitation is procedural in char¬ 
acter, so that it may be retroactive in its operation,^^ 
or that, even though it is not procedural, it may op¬ 


erate as to an existing disability at the time of its 
enactment.43 

Liberdl consiruction for claimant. It has been 
held that the provisions relating to limitations of 
time during which further awards can be made 
should be given a liberal construction in favor of 
the claimant^^ 

Circuwivention of statutes by board or commis- 
sion. Where by the statute the board is given con- 
tinuing jurisdiction to modify its awards without 
any time restrictions for the making of applications 
therefor, the board is without power to deprive it- 
self of such jurisdictions by providing in any award 
that application for a modification thereof must be 


48 Wash.Sd 205—Smlth v. Depart¬ 
ment of Labor and Industries, IIS 
P.2d 67, 8 Wash.2d 687—Holi v. De¬ 
partment of Labor and Industries 
of Washingrton, 88 P.2d 419. 198 
Wash. 257—^Nagel v. Department 
of Labor and Industries, 66 P.2d 
318, 189 Wash. 631—Botlca v. De¬ 
partment of Labor and Industries, 
62 P.2d 332, 184 Wash. 673—Cox v. 
Department of Labor and Indus¬ 
tries. 32 P.2d 670, 177 Wash. 629. 

38. Wash.—Smith v. Department of 
Labor and Industries, 113 P.2d 67, 
8 Wash.2d 687. 

39. Mich.—^Tamow v. Eailway Bxp. 
Agency, 60 K.W.2d 318, 331 Mich. 
558. 

40. Mich.—^Tamow v. Rallway Exp. 
Agency, supra. 

71 C.J. p 1446 note 11 Ca]. 

BtUes under dUTerenl^ statntes conL- 
pared 

Compensation claims accruin^r un¬ 
der 1936 compensation act should be 
made as therein provided and appli¬ 
cations to modify may be made wlth- 
in two years from date of injury and 
If claim accrues after effective date 
of 1941 act, then applications to 
modify should be made at any time 
prior to one year after date of last 
payment. 

Pl€L—^Daytona Beach Boat Works v. 
Spencer, 16 So.2d 266, 153 Fla. 540. 

Xnjnxles snffered before and after en- 
actment of statute 
Bmployee who suffered two Inju¬ 
ries, one before and other after en- 
actment of statute limiting applica¬ 
tions for additlonal compensation in 
permanent disability cases to one 
year after last payment under pre- 
vious award, could file, after limita¬ 
tion as to second injury, application 
for additlonal compensation based on 
increased disability resultlnff from 
original injury. 

W.Va.—James v. Workmen^s Com¬ 
pensation Appeal Board, 185 S.E. 
909, 117 W.Va, 493. 


41. Claim already barred not re- 
opened 

Statute extending* time for applica¬ 
tion for modification of compensation 
award from wlthin one year to withln 
three years after final award was 
not retroactive so as to permit re- 
opening of claim barred by one-year 
limitation and to permit claimant to 
apply for further compensation. 

Md.—^Holton V. Standard Sanltary 
Mfg-. Oo., 189 A. 194. 

Statute applicable only to subseauent 
reporta 

The statute reauiring compensation 
claim based on chang^e in condition 
to be filed withln two years after 
industriai board is notified of final 
payment of the claim is applicable 
only where final reports of payments 
were made after its passage. 

Ga—^Maryland Cas. Co. v. Posey, 199 
S.E.2d 643, 68 Ga.App. 723. 

42. N.T.—Sager v. General Elee. Co., 
55 N.Y.S.2d 138, 269 App.Div. 801. 

Wash.—^Donati v. Department of La¬ 
bor and Industries, 211 P.2d 503, 
36 Wash.2d 151—Cox v. Depart¬ 
ment of Labor and Industries, 32 
P.2d 670, 177 Wash. 629. 

Fexlod shorteued by amendment 
A petltion filed after 1939, to set 
aside a final compensation receipt ex- 
ecuted in 1938, was not governed by 
1937 pro Vision in workmen’s compen¬ 
sation act allowing six hundred 
weeks from date of injury to file 
such petltion, but was govemed by 
1939 amendment to pro Vision limiting 
time for filing such petition to two 
years after exeeution of final receipt, 
and hence petltion was filed too late, 
notwithstanding receipt was given 
before effective date of 1939 amend¬ 
ment. 

Pa.—^Hetzel v. Hammermlll Paper 
Co., 48 A.2d 89, 169 Pa.Super. 462— 
Hartman v, Pennsylvanla Salt Mfg. 
Co., 38 A2d 431, 155 Pa.Super. 86— 
Bertges v. Armour & Co. of Dela- 
ware, 27 A,2d 422, 149 Pa.Super. 
123. 

Statute held not one of nonclaim 
The statute imposing a three-year 
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limitation on claim of injured work- 
man for aggravation of injuries is 
not a statute of nonclaim so as to 
destroy workman’s right when the 
time period elapses, but is only reme- 
dial, and hence amendment thereof 
providing a flve-year limitation on 
such claims does not deny due proc- 
ess. 

Wash.—^Lane v. Department of Labor 
and Industries, 151 P.2d 440, 21 
Wash.2d 420. 

Olalms barred under former statute 

Claims of injured workmen, for 
compensation for aggravation of in¬ 
juries for which they had previously 
received awards, could properly be- 
brought under the act providing a 
five-year limitation for such claims 
after establishment of right to com¬ 
pensation and amendlng previous act 
providing for three-year limitations 
for such claims, where claims were 
timely brought under later act, not- 
withstanding claims were barred by 
the three-year limitation period when 
the later act became effective which 
operated retroactively. 

Wash.—^Lane v. Department of Labor 
and Industries, supra. 

SufUoienoy of time slnoe enactment 
Where act, which required work- 
men’s compensation claimants to file 
claim for aggravation within five 
years after termination of compensa- 
tion, became effective June 6, 1961, 
and was approved by govemor on 
March 13, 1961, claimant whose claim 
had been closed June 28, 1946, had 
reasonable time in which to file 
claim in vlew of fact that time 
should be »’.omputed from day when 
new law was passed and not from 
time when it took effect. 

Wash.—Pape v. Department of Labor 
& Industries, 264 P.2d 241, 43 Wash. 
2d 736. 

43. Or.—Colvin v. State Indus. Acc, 
Commisslon, 263 P.2d 910, 197 Or. 
401. 

44. W.Va.—Wllkins v. State Com¬ 
pensation Com*r, 198 S.E. 869, 120* 
W.Va. 424. 
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made within a specified time.^S Conversely, a 
board, bureau, or commission cannot undertake to 
forestall or circumvent the statutory provisions lim- 
iting the time within which an award may be re- 
viewed for a change in conditions,^® as by under- 
taking to retain or reserve jurisdiction for a speci¬ 
fied time pending future developments.^^ 

Original proceeding not determmed. Where the 
original proceeding has never been finally deter- 
mined, the proceeding to increase or modify the 
award therein, because of a change of condition, is 
not barred by the statutory period of limitation on 
such proceeding.48 Qn the other hand, where a 
claimant had not commenced the original proceed¬ 
ing within the proper time therefor, and no compen- 
sation had been paid or agreed to, he cannot make 
an application for new and further disability, un¬ 
der the time limitations applicable to such an ap- 
plication.^® 

Waiver. The bar of the statute requiring an ap¬ 
plication for an increase, diminution, or tennina- 


tion of compensation to be made within a specified 
period may be waived,^® and the right to object to 
a late filing of the application may be lost by waiver 
where the necessary elements of waiver are pres- 
ent.51 In some of the jurisdictions requiring the 
proceedings to be instituted within a specified time, 
a failure to plead limitations as a defense,52 or to 
present the defense to the commission before the 
submission of the cause,5S constitutes a waiver 
thereof. However, it has also been held that the 
question whether the proceeding was too late is 
present throughout the entire proceeding, so that 
the court may pass on it, even though it is not spe- 
cifically raised in the pleadings.^^ 

Amendment of application. In any event, where 
an application for additional compensation, or 
otherwise to modify an award, is timely filed, an 
amendment thereof may be allowed after the ex- 
piration of the period of limitation, where the 
amendment makes no substantive change in the ac- 
tion as timely instituted.® ® 


ftS. XJtah.—McLaren v. Industrial 
Commission, 18 P.2d 640, 81 Utah 
380. 

Wyo.—Oorpiis Juris cited in. Mustan- 
en V. Diamond Coal & Coke Co., 62 
P.2d 287, 290, 50 Wyo. 462. 
Oontinuingr jurisdiction of board see 
supra § 849. 

46. lacoldinar petlUon in abeyauoe 

Workmen's compensation bureau 
was not justifled in holdingr in abey- 
ance a petition filed by disabled em- 
ployee for purpose of forestalling' 
statutory two years limitation of 
time for filing of petition for further 
beneflts after employer's last pay- 
ment of weekly compensation for 
temporary and total permanent dis¬ 
ability, since bureau has no power 
to delete statutory limitation of time 
for compensation petition. 

K.J.—^Diehl v. New Jersey Power & 
Light Co., 66 A.2d 668, 4 N.J.Super. 
176. 

47. S.C.—Keeter v. Clifton Mfg. Co., 
82 S.E.2d 520, 225 S.C. 389. 

48. nie impropexly dosed by insnx- 
anoe oarxiex 

Where clalm had never reached 
final hearing and neither permanent 
disability nor disfigurement had ever 
been considered, but Insurance car- 
rier, wlthout seeking permission of 
industrial commission and without 
notice to claimant, closed Its file 
after last payment of compensation 
for temporary total disability, pro¬ 
ceedings to secure further compensa¬ 
tion instituted more than a year after 
the last payment were not barred. 
S.C.—^Halks V. Rust Engineerlng Co., 
86 S.E.2d 852, 208 S.a 39. 


49. Cal.—^American Motorists Ins. 
Co. V. Industrial Acc. Commission, 
48 P.2d 721, 9 aA.2d 66—Kaulf- 
man v. Industrial Accident Com¬ 
mission, 174 P. 690, 37 C.A. 500. 

60. Ga,—^Hartford Acc. & Indem. Co. 
V. Garland, 59 S.E.2d 560, 81 Ga. 
App. 667. 

51. Xietters held zLOt to oonutitate 
waiver stipnlatioxL 
Letters from employers’ compen¬ 
sation Insurance carrier to deceased 
employee*s widow, stating merely that 
carrier was forwarding to deputy 
compensation commissioner reciuest 
for permission to suspend further 
payments of death benefits awarded 
widow until dlssolution of her prior 
marriage to another than such em- 
ployee could be established, weu9 tpo 
vague to constitute intentional re- 
linquishment of known right, as re- 
Qulred to waive statutory one-year 
'limitation of time for filing of 
wldow*s application to reopen case 
on showing of annulment of prior 
marriage 

U.S,—Tatum v. Cardillo, aA.N.T., 208 
F.2d 955. 

58. Cal.—Western Pipe & Steel Co. 
V. Industrial Accident Commission 
of Califomia, 14 P.2d 530, 126 
C.A. 225. 

71 C.J. p 1450 note 88. 

Necessity for pleading see infra § 
859. 

63. Cal.—^Pullman Co. v. Industrial 
Acc. Commission, 170 P.2d 10, 28 
C.2d 379. 

64. Pa.—^Zerby v. Reading Co., 189 A. 
681, 125 Pa.Super. 397. 
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56. Ohio.—State ex rei. Allied Wheel 
Products, Inc. v. Industrial Com¬ 
mission, 139 N.E.2d 41, 166 Ohio 
St. 47. 

Xnclnsloii of oitatioiL of regnlation 
In workmen’s compensation pro¬ 
ceeding for additional compensation 
for vlolation of a specific safety re- 
qulrement, where application for an 
additional award was filed within 
time limited by statute but erroneous- 
ly referred to specific regulations 
which dld not become effective until 
after happening of accident, there 
was no abuse of discretion in allow- 
ing amendment of application after 
expiration of two-year limitation 
period 80 as to Include citatlon to 
effective specific safety requlrement 
which was almost identical In word- 
ing with later previously cited regu- 
lation. 

Ohio.—State ex rei. Allied Wheel 
Products, Inc, v. Industrial Com¬ 
mission, suprcu 

Belatloh baok of amendment 

Where claimant seeking to have 
workmen's compensation case re- 
opened was given time to obtaln 
proper medical report to present with 
his application, and he presented 
such report and made it a part of 
his application to reopen, obtainlng 
and filing of report amounted to no 
more than an amendment of his ap¬ 
plication; and the amendment, hav- 
ing in no manner changed clalm, or 
rellef requested, related back to date 
of filing of application. 

Okl.—Wasson v. Tulsa Dairy Sup¬ 
piles, 815 P.2d 773. 
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(2) Limitation Provisions 

Statutes expressiy providing a perlod of llmrtatlon 
wfthin which a proceeding for an Increase, decrease, or 
termination of compensatfon under a prior award may 
be instituted, vary widely as to perlod of limitation, when 
the perlod begins to run, and In other respects. 

Under statutes expressly providing a period of 
limitation within which a proceeding for an in- 
crease, decrease, or termination of compensation un¬ 
der a prior award may be instituted, the period of 


limitation and the time when it begins to run varies 
with the terms of the applicable statute.58 Thus, 
depending on the particular statute, a proceeding to 
increase compensation because of changed condi- 
tions or other grounds must be instituted within a 
specified time after the last payment of compensa¬ 
tion,57 generally one year,58 two years,59 or three 
years or within a specified period from the date 
the board is notified of the final payment of the 
claim or within a specified period from the date 


66 . Fla.—^Daytona Beach Boat 

Works V. Spencer, 15 So.2d 256. 158 
Fla. 640. 

71 C.J. p 1449 note 26. 

57. S.C.—Wallace v. Campbell Llme- 
stone Co., 17 S.E.2d 809, 198 S.C 
196. 

68 . N.C.—^Paris v. Carollna Bullders 
Corp., 92 S.E.2d 406, 244 N.C. 36— 
Knlght V. Ford Body Co., 197 
S.E. 663, 214 N.C. 7. 

S.C.—^Wallace v. Campbell Llmestone 
Co., 17 S.E.2d 309, 198 S.C. 196. 
Va.—J. A. Jones Const. Co. v. Martin, 
94 S.E.2d 202, 198 Va. 370. 

XTndsr ZioiLgshoremen.’0 aatO. Harbox 
Workem’ Aot 

(1) The nile stated in the text ob- 
talns. 

U.S.—Ocean Acc. & Guarantee Corp. 
V. Lawson, C.C.AFla., 135 F.2d 
865. 

Assum y. McManigal, D.C.Ohio, 
98 F.Supp. 31. 

(2) Where olalms examineris mem¬ 
orandum of conference with deceased 
employeeis widow six days before 
deputy compensation commlssioner’s 
rejectlon of her application to re- 
open her proceeding for compensa¬ 
tion following rescission of award 
of compensation to her showed con- 
clusively that she was then informed 
of her right to take actlon for fur- 
ther consideration of her claim with¬ 
in year from date of rejectlon order 
and she retained counsel within two 
months thereafter, no undue hard- 
ship was imposed on her by opera- 
tion of statutory one-year limita¬ 
tion of time to file application. 
U.S.—Tatum v. Cardillo, aA.N.T., 

208 F.2d 965. 

laZlorlda 

(1) The rule stated In the text 
obtains. 

Fla.—Superior Home Bullders v. 
Moss, 70 So.2d 570—^Manrose v. Mi- 
ami Shlpbullding Corp., 23 So.2d 
733, 166 Fla. 402, 771—Daytona 
Beach Boat Works v. Spencer, 15 
So.2d 266, 163 Fla. 540. 

(2) The rule that workmenis com¬ 
pensation act should be given broad 
and liberal construction in favor of 
compensation claimant does not re¬ 
quire that provislon authorizing In- 
dustrlal commisslon to review Its 


order rejectlng daim at any time 
within year thereafter on showlng 
of change in condition or mistake 
in determinatlon of fact be inter- 
preted dilEerently ffom general rules 
respecting running of statutes of 
limitatlons. 

Fla.—^Davis ▼. Combination Awning 
&. Shutter Co., 62 So.2d 742. 

(8) Where full industrial commls- 
sion had never flnally determined 
that compensation carrler had dls- 
charged its obligation to claimant in 
full prior to time that claimant peti- 
tioned for additional compensation 
and medical benefits, the matter re- 
mained open for such an adjudlca- 
tion, notwithstanding more than one 
year had intervened between date of 
receipt of last compensation payment 
and date upon which claimant flled 
petition for additional compensa¬ 
tion. 

Fla.—Superior Home Bullders v. 
Moss, supra. 

(4) Under a prior statute the rule 
was that an application to modify 
could be made within two years 
from the date of injury. 

Fla.—^Daytona Beach Boat Works v. 
Spencer, 16 So.2d 256, 153 Fla. 
640. 

Id. Kouislana 

(1) The rule stated In the text 
obtains. 

La.—^Pourclau v. Board of Com’rs of 
Fort of New Orleans, App., 12 
So.2d 36. 

(2) It has been held that a com¬ 
pensation Judgment after payment 
and after its term expires cannot be 
modified because of the employee'B 
changed condition. 

La.—^Faircloth v. Steams-Roger Mfg. 
Co., App., 147 So. 368. 

59. Za Infllana 

<1) The rule stated in the text ob¬ 
tains. 

Ind.—^Hedrick y. Schenley Dlstlllers, 
Inc., 133 N.E.2d 884, 126 lnd.App. 
686 . 

(2) It was formerly held that mod- 
iflcatlon shall not be made after 
expiration of one year from termina¬ 
tion of perlod fixed in original 
award. 

Ind.—^Ben Wolf Truck Lines v. 
Balley, 22 N.B.2d 887, 107 Ind-App. 
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52—Swift & Co. y. Neal, 18 N.E.2d 
491, 106 IndA.pp. 139—Sewell v. 
Terre Haute Brewing Co., 200 N.E. 
784, 102 Ind.App. 373. 

71 C.J. p 1449 note 26 [c]. 

(3) Under statute providing that 
no application for modiflcation of an 
original award shall be liled after 
expiration of one year from termi¬ 
nation of such compensation periodi 
where Industrial Board entered a 
conditional order by which employer 
was given opportunlty to furnlsh 
claimant with surgical operation and 
board expressly retained continuing 
Jurisdiction and employer did not 
offer claimant such operation, board 
had jurisdiction on claimanfs mo- 
tion, more than one year after origi¬ 
nal award, to order employer to 
provide surgical operation or pay 
compensation. 

Ind.—Swift & Co. y. Neal, 25 N.E.2d' 
451, 26 N.B.2d 664, 108 Ind.App. 
313. 

ID New Jersey 

(1) The rule stated In the text ob¬ 
tains. 

N.J.—Colbert v. Consolidated Laun- 
dry, 107 A.2d 621, 81 N.J.Super.. 
588. 

<2) It was formerly held in some 
cases that the provislon of the act 
flxing the time within which original 
proceodings for compensation must. 
be instituted applied. 

N.J.—^Herbert v. Newark Hardware- 
& Plumbing Supply Co., 151 A. 602, 
107 N.J.Law 24 afflrmed 160 A. 492,. 
109 N.J.Law 266. 

71 aj. p 1446 note 11. 

60. lowa.—Secrest v. Galloway Co.,. 
30 N.W.2d 793, 239 lowa 168. 

61. Ga—^National Sur. Corp. v. Or- 
vin, 76 S.E.2d 705, 209 Ga 878, 
conformed to 78 S.E.2d 91, 88 Ga.. 
App. 785. 

Automatic Sprlnkler Corp. of 
America v. Rucker, 73 S.B.2d 609,. 
87 GaApp. 375. 

Miss.— IBi&le V. General Box Mfg. Co.,, 
87 So.2d 679. 

Fxiox to 1937 the law was other-- 
wise. 

Ga.—Travelers Ins. Co. y. Anderson, 
194 S.E. 193, 185 Ga 105, con¬ 
formed to 196 S.E. 87.9» 61 GaA.pp.. 
496. 
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of the decision of the commission or within a 
specified period from the date of injury;®^ or iin- 
til the award is fully paid.®^ 

Under some statutes the proceeding must be in- 
stituted within one year from the date of the last 


payment of compensation, or two years from the 
date of accident, whichever is greater;®5 or, in a 
review proceeding on the commissiones own mo- 
tion, within two years from the date the last pay¬ 
ment becomes due and payable, or six years of the 
date of the accident, whichever is longer;^® or with- 


Datd of notifioatioiL, not of payment 
iteelf, as oontroUln^ 

(1) Under statute authorizing 
Board of Workinen’s Compensation 
to review any award or settlement 
made between parties and flled with 
Board within two years from date 
that Board is notifled of final pay¬ 
ment of claim, notidcation of flnal 
payment and not pa 3 rment itself, is 
date from which two-year statute of 
limitations commences to run. 

Ga.—Orvin v. National Sur. Corp., 74 
S.B.2d 489, 87 Ga.App. 661, re- 
versed on other grounds National 
Sur. Corp. v. Orvin, 76 S.E.2d 706, 
209 Ga. 878, opinion conformed to 
78 S.B.2d 91, 88 Ga-App. 786, va- 
cated 78 S.R2d 91, 88 Ga.App. 786 
—^Fidelity & Cas. Co. v. Brooks, 28 
S.E.2d 343, 70 Ga.App. 355. 

(2) Where Industrial Board, under 
an award made in September, 1940, 
directed suspension as of November, 
1939, of all payments under previous 
award, the two years within which 
board had Jurisdiction to conslder 
claimanfs applicatlon for addit-ional 
compensation on ground of changed 
condition must be computed from 
date suspension order was made, and 
not from date payments were aus- 
pended. 

Ga.—^Pidelity & Cas. Co. v. Brooks, 
supra. 

Oral notloe held 8iifflolen.t '%otlfloa- 
tion” 

Ga.—National Sur. Corp. v. Orvin, 76 
S.E.2d 706, 209 Ga. 878, opinion 
conformed to 78 S.E.2d 91, 88 Ga. 
App. 785. 

XTotloe by Insuraaoe oaxrier 
The provision for “notice” to In¬ 
dustrial Board of the final payment 
of compensation, was sufflciently 
complied with by Insurance carrier 
glvlng such notice to board. 

Ga.—^BCirkland v. Employers Liability 
Assur. Corp., 25 S.E.2d 723, 69 Ga. 
App. 433. 

STotice to adlveraary b^UL uimeoes- 
saxy 

Under statute authorizing Indus¬ 
trial Board to review any award or 
settlement made between parties and 
filed with board within two years 
from date that board is notified of 
flnal payment of the clalm, “notice” 
to the board of flnal payment of 
the clalm satlsfled requlrements of 
statute wlthout giving notice thereof 
to claimant; and even if statute re- 
fluired that notice of flnal payment 
of clalm be glven to claimant when 
.glven to the board, claimant would 
lei C.J.S.--16 


have no ground to complaln because 
of Insurance carrier's failure to give 
him such notice, where it appeared 
that claimant had knowledge of all 
transactione with respect to final pay¬ 
ment of the clalm. 

Ga.—^Bllrkland v. Employers Liability 
Assur. Corp., supra. 

ITotloe of employee’» rafosal to sign 
reoelpt 

Where Workmen's Compensation 
Board ordered sums agreed upon be¬ 
tween employer and employee paid 
durlng disabllity and provided for 
modlflcation of award in case of loss 
of use of member, and employer 
notified board of employee's refusal 
to sign final settlement receipt on 
returning to work, employee could 
within two years of notice apply 
to board for review on ground of 
change in condition. 

Ga.—Hartford Acc. & Indem. Co. v. 
Brennan, 68 S.E.2d 170, 86 GaA.pp. 
163. 

62. Date of award of arbitrators as 
immaterlal 

Petition to review award of In¬ 
dustrial Commission, on ground that 
daimanfs disabllity had diminished 
or ended, flled over 18 months after 
award of arbitrators, but less than 
18 months after decision of commis¬ 
sion sustaining award of arbitrators, 
was not flled too late, slnce award 
of compensation is not made except 
by decision of commission. 

111.—City of Chicago v. Industrial 
Commission, 2 N.E.2d 87, 363 IlL 
298. 

63. Idaho.—^Egus v. Trlumph Mln. 
Co., 232 P.2d 136, 71 Idaho 354— 
Wanke v. Ziebarth Const Co., 202 
P.2d 384, 69 Idaho 64. 

In Calif omia 

(1) The statutory period is flve 
years from the date of the injury. 
Cal.—Sutton v. Industrial Acc. Com¬ 
mission of Cal., 298 P.2d 857, 46 
C.2d 791, certiorari denied Creigh- 
ton Stationery Co. v. Industrial 
Acc. Commission of State of Cal., 
77 S.Ct. 220, 352 U.S. 926, 1 L.Ed. 
160. 

Westvaco Chlorine Products 
Corp. V. Industrial Acc. Commis¬ 
sion, 288 P.2d 300, 136 C.A.2d 60. 

(2) Formerly t^e period was 246 
weeks. 

CaL—^Douglaa Aircraft Co. v. Indus¬ 
trial Acc. Commission, 193 P.2d 
468, 31 C.2d 853—^Armstrong v. In¬ 
dustrial Acc. Commission, 28 P.2d 
672, 219 C. 673. 
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Broadway-Locust Co. v. Indus¬ 
trial Acc. Commission, 206 P.2d 866, 
92 C.A.2d 287. 

Statute held inappUoable 
Injured employee's claim for addi- 
tional compensation after cessation 
of pasnnents, made after filing of 
previous claim without further pro- 
ceedlngs, was held not barred by 
statute as based on changed condi- 
tions. 

Idaho.—Eldridge v. Idaho State Peni- 
tentiary, 30 P.2d 781, 64 Idaho 213. 

64. Wyo.—^Mustanen v. Diamond 
Coal & Coke Co., 62 P.2d 287, 60 
Wyo. 462. 

65. Toluntary oharaoter of payments 
as immaterial 

Statute providing that clalm for 
additional workmen's compensation 
shall be barred unless flled with 
workmen’8 compensation commission 
one year from date of last payment 
of compensation or two years from 
date of accident, whichever is great- 
er, is not limited to the filing of the 
clalm when voluntary payments of 
compensation have been made as dis- 
tingulshed from payments made as a 
resuit of an award or order of the 
commission after hearing, but is 
clearly appllcable to clalm for addi¬ 
tional compensation in cases where 
compensation for disabllity has been 
paid on account of injury. 

Ark.—^Reynolds Metals Co. v. Brum- 
ley, 290 S.W.2d 211, 226 Ark. 388. 
CosJIlot or amblgnity between stat¬ 
utes 

If statute providing for modiflca- 
tlon of award by workmen’s com¬ 
pensation commission within six 
months after termination of com¬ 
pensation period fixed in orlglnal 
compensation order is statute of 
limitations, there is sufllcient am- 
bigulty between such statute and 
other statute providing that claim 
for additional compensation shall be 
barred unless filed with commission 
within one year from date of last 
payment of compensation or two 
years from date of accident and in 
view of such doubt the latter statute 
would be controlllng. 

Ark.—^Reynolds Metals Co. ▼, Brum- 
ley, supra. 

66. Colo.—Safeway Stores v. New- 
man, 230 P.2d 168, 123 Colo. 362. 

Payment not oonsidered or ordered 
Under statute permitting commis¬ 
sion on ground of change in em- 
ployee’s condition within six y4ars 
of date of accident where no ppni- 
pensation had been pai4, or 



101 C.J.S, 


§ 856 WORKMEN’S COMPENSATION 


in a stated period from the last payment made, or 
from the date of the injury in cases in which no 
compensation was ever awarded within a speci- 
fied time from the date of the first final award of 
compensation to the claimant,®^ or, if there has been 
no such award, within the specified time of the or- 
der allowing the claim.®^ Under a statute to that 
eflect, the proceeding must be brought within a 
specified period from the time the employee knows, 
or is charged with knowledge, that his condition 
has materially changed and that there has been a 
substantial increase in his disability.^o 

Under some statutes, expressly excepting cases 
of eye injuries from the rule,'^^ an award can be 
reviewed or modified only during the time the award 
has to run, if for a definite period, ^2 and only if a 
petition therefor is filed with the board within a 


stated period after the date of the most recent pay¬ 
ment of compensation made prior to the filing of 
the petitionJS Under other statutes a distinction 
is drawn between awards designated as final awards 
and other awards, the limitation applicable to the 
final awards being determined from the date of the 
award,while as to other awards the period be- 
gins to run from the date of the pa 3 mient of the 
last award, so tliat the time will not begin to run 
so long as it remains unpaid;*^® and a distinction is 
made between awards generally and awards in oc- 
cupational disease cases.*^® Under some provisions 
the applicable period of limitations may depend on 
whether the permanent impairment, for which com¬ 
pensation is sought subsequent to the original award, 
existed at the time of such award or resulted later 
as a change in conditions.'^^ 


two years from the date the last 
payment becomes due and payable. 
to review a compensation award 
and award further compensation, a 
payment of compensation cannot be 
“due and payable” within the statute 
when It never has been consldered 
or ordered by the commlssion; and 
limitation period dld not becrln to run 
on date on which last payment for 
permanent disablllty wouid have been 
made if there had been continuous 
monthly payments during the period 
of time covered by the final award, 
but began to run on the date on 
which the commlssion ordered retro- 
actlvely the payment of compensa¬ 
tion weekly until the full amount 
had been paid. 

Colo.—^Dr. Pepper Bottling Co. v. In- 
dustrial Commlssion, 301 P.2d 710, 
134 Colo. 238. 

xrnder forxner statute prescrlblng 
no limitation period the defense of 
laches was not available. 

Colo.—^Employers Mut. Ins. Co. v. 
Jacoe, 81 P.2d 389, 102 Colo. 615. 

67. Ohlo.—State ex rei. Timken 
Roller Bearing Co. v, Industrial 
Commlssion, 24 N.E.2d 448, 136 
Ohlo St 148. 

Oooupational disease olaitns within 
proYlslon 

Ohio.—State ex rei. Timken Roller 
Bearing Co. v. Industrial Com- 
mission, supra. 

68 . Or.—Gerber v. State Industrial 
Acc. Commlssion, 101 P.2d 416, 164 
Or. 353. 

‘fFixst awaard of compensation.” 
which marks beglnnlng of limita¬ 
tion for filing such application means 
first pa 3 rment to claimant after filing 
of original application for compen¬ 
sation. 

Or.—^Mlller v. State Industrial Ac¬ 
cident Commlssion of Oregon, 39 
P.2d 366, 149 Or. 49. 


AUowlng payment of medloal serr- 
loes is not an “award of compensa¬ 
tion” within statute reaulring an 
application for Increased compensa¬ 
tion for aggravation of disability to 
be filed within stated time from date 
of first final award of compensation. 
Or.—Colvin v. State Indus. Acc. Com- 
misslon, 263 P.2d 910, 197 Or. 401— 
Gerber y. State Industrial Acc. 
Commlssion, 101 P.2d 416, 164 Or. 
353. 

69. Or.—Colvin v. State Indus. Acc. 
Commlssion, 263 P.2d 910, 197 Or. 
401. 

Furiwse of pxovislon 

Ciear purpose of amendatory stat¬ 
ute provlding that application for in- 
creased compensation for aggrava¬ 
tion of Injuries must be filed within 
two years from date of first final 
award of compensation, or, if there 
has been no such award, within two 
years of order allowing claim, was 
to provide relief in cases in which 
there had been aggravation of injury 
resultlng in disability but there had 
been no previous compensation for 
time lost. 

Or.—Colvin v. State Indus. Acc. 
Commlssion, supra. 

70. ISTeb.—^Peek v. Ayres Auto Sup- 
ply, 69 N.W.2d 664, 157 Neb. 363— 
Scott v. State, 289 N.W. 367, 137 
Neb. 348. 

71. Pa-—^Bberst v. Sears, Roebuck 
& Co., 3 A.2d 25, 133 Pa.Super. 
427, reversed on other grounds 6 
A.2d 677, 334 Pa. 606. 

72. Pa.—^Bordick v. John Conlon 
Coal Co., 19 A.2d 636, 144 Pa.Super. 
622—Stohan v. Rockhill Coal Co., 
14 A.2d 229, 140 Pa.Super. 146— 
Zerby v. Reading Co., 189 A. 681, 
126 Pa.Super. 397—^Blase v. Phila¬ 
delphia & Reading Coal & Iron Co., 
176 A. 883, 115 Pa.Super. 381. 

Rlchards v. E. T. Frain Lock 
Co., Com.PL, 49 LanaRev. 241, 
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afiirmed 45 A.2d 382, 168 Pa.Super. 
414. 

73. Pa.—Borneman v. H. C. Frick 
Coke Co., 186 A. 223, 122 Pa.Super. 
391. 

74. Award held. final within pro- 
Vision 

Awards determining claim for com¬ 
pensation and after payment of 
which final settlement receipt was 
reauired were “final awards” within 
statute reauiring application for 
modiflcation of final award to be 
made within one year, as against 
contention that there were no final 
awards to be closed within one year 
because statute extending time to 
three years defines final award as 
award so designated by Commlssion. 
Md.—^Dashiell v. Holland Maide 
Candy Shops, 188 A. 29, 171 Md. 
72. 

75. Md.—^Porter v. Bethlehem-Falr- 
field Shipyard, 53 A.2d 668, 188 Md. 
668 . 

76. Awaxd held not final within pro- 
Vision 

Where initlal compensation award 
made to claimant for temporary par- 
tial disability resultlng from occu- 
pational disease was not designated 
as final, one-year limitation on ap- 
plications to compensation board for 
modification or change in final award 
and three-year limitation to awards 
not designated as final did not apply 
to application made within three- 
year period. 

Md.—Kelly-Sprlngfield Tire Co. v. 
Roland, 79 A.2d 153, 197 Md. 354. 

77- Ind.—Pettlford v. United De¬ 
partment Stores, 196 N.E. 342, 190 
Ind.App. 471. 

Statement of distinction 
If a permanent partial impair¬ 
ment for which claim is made is dl- 
rect resuit of accident, the claim may 
be filed within two years after ac¬ 
cident as an original actlon, but if 
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Reclassification, Where the act in providing for 
a reclassification of a disability by the board speci- 
fies a time within which such reclassification may be 
had,'^8 such reclassification must be made within the 
required time or else it is unauthorized; and*^^ to be 
affected by the limitation provision the award must 
involve a reclassification of disability^o theretofore 
classified.^1 The waiver of an objection to delayed 
reclassification does not preclude an attack on a sub- 
sequent award based on a new determination cov- 
ering a later period^^ 

Special provisions as to permanent disability 
claims. In some jurisdictions the limitation period 
on a claim for permanent disability does not begin 
to run until a determination has been made by the 
commission of the existence or nonexistence of 
permanent disability,** on the ground that the stat- 
utory limitation applies only to the reopening of a 
cause for a change of condition, and hence is not 


applicable to an award for permanent partial dis¬ 
ability where the only award theretofore made was 
for temporary total disability, since it is not neces- 
sary to prove a change of condition to sustain a sub- 
sequent award for permanent partial disability;*^ 
and an award for permanent disability can be en- 
tered at any time, without limit, if there has been 
no former award therefor.*^ Thus, an order requir- 
ing payments to be made for a temporary disability 
does not start the rimning of limitations as to a 
subsequent claim of permanent disability;** nor do 
payments made pursuant to such order,*7 or pay¬ 
ments voluntarily made prior to the entry of the 
original compensation award.** 

Under some statutes setting up a period of limita¬ 
tion computed from the date of the last payment, a 
distinction is drawn between temporary disability 
and permanent disability, a different period of time 
being established for each.** 


the impairment is the resuit of a 
temporary disability it must be flled 
within one year after final payment 
for temporary disability, as a change 
of conditlons. 

Ind.—International Detrola CJorp. v. 
HofCman, 70 N.EI.2d 844, 224 Ind. 
613. 

Fashlon Thlmble Shoe Co. v. 
Withrow, 40 N.B.2d 369, 110 Ind. 
App. 668—Sewell v. Terre Haute 
Brewing Co., 200 N.B. 734, 102 Ind. 
App. 373—Pettiford v. United De¬ 
partment Stores, 196 N.B. 342, 100 
Ind.App. 471. 

78. N.T.—^IColodiGk v. General Elec¬ 
tric Co., 184 N.E. 64, 260 N.T. 461. 

71 C.J. p 1450 note 41. 

79. N.T.—Sokolowski v. Bank of 
America, 184 N.B. 492, 261 N.T. 67. 

71 C.J. p 1460 note 42. 

80. N.T.—^Vincent v. Allerton House 
Co., 177 N.E. 26, 266 N.T. 622. 

71 C.J. P 1460 note 43. 

81. N.T.—Santo v. Symlngton Mach. 
Co., 261 N.T.S. 706, 237 App.Div. 
242, reargument denied 262 N.T.S. 
955, 238 App.Div. 880. 

71 C.J. p 1460 note 44. 

82. N.T.—^Kolodlck v. General Elec¬ 
tric Co., 266 N.T.S. 831, 236 App, 
Div. 111, reversed on other grounds 
184 N.E. 64, 260 N.T. 461. 

83. Okl.—^Mid-Continent Petroleum 
Corp. V. Abshire, 190 P.2d 790, 200 
Okl. 24—^Upshaw v. Champlin Re- 
flning Co., 146 P.2d 1008, 194 OkL 
32—State Highway Commission v. 
State Industrial Commission, 146 
P.2d 109, 193 Okl. 693—New State 
Ice Co. V. Sanford, 30 P.2d 708, 167 
Okl. 435. 

84. Okl.—^Pure Oil Co. v. State In¬ 
dustria! Commission, 72 P.2d 779,1 
181 Okl. 176—New State Ice Co. v. 
Sanford, 30 P.2d 708, 167 Okl. 436. I 


85. Okl.—^Edwards Inv. Co. v. Crook, 
180 P.2d 189, 198 Okl. 489—Pour- 
nier Stucco & Plastering Co. v. 
Greer, 104 P.2d 423, 187 Okl. 689— 
Durant Cotton Oil Co. v. State In¬ 
dustrial Commission, 66 P.2d 760, 
176 Okl. 257. 

Award thlrteen yeara later 
Where there was no contention in 
original compensation proceeding 
that employee’s injury resuited in 
permanent partial disability, and in¬ 
dustrial commission had nothing be- 
fore it on which to base a determi¬ 
nation that employee was or was not 
to any extent permanently disabled, 
and employee was given an award 
only for permanent disfigurement, 
commission had jurisdiction, about 
thirteen years later, to make em 
award for permanent disability. 

Okl.—^Mid-Continent Petroleum Corp. 
V. Abshire, 190 P.2d 790, 200 OkL 
24. 

86. Okl.—^Mid-Continent Petroleum 
Corp. V. Abshire, suprar—Upshaw v. 
Champlin Reflnlng Co., 146 P.2d 
1008, 194 OkL 82—State Highway 
Commission v. State Industrial 
Commission, 146 P.2d 109, 193 Okl. 
693. 

87. Okl.—Upshaw v. Champlin Re- 
flning Co., 146 P.2d 1008, 194 OkL 
32—State Highway Commission v. 
State Industrial Commission, 146 P. 
2d 109, 193 Okl. 693. 

88. Okl.—Upshaw v. Champlin Re- 
flning Co., 146 P.2d 1008, 194 OkL 
32. 

89. W.Va.—Blosser v. State Compen¬ 
sation Com'r, 61 S.E.2d 71, 132 W. 
Va. 112. 

Fnrpose of provialoB, 

Provision of workmen*s compensa¬ 
tion act relating to authority of state 
compensation commissioner to in- 
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crease an award on applicatlon of 
claimant was designed to limit the 
state compensation commlssioner’8 
jurisdiction with respect to time in 
which applications for reopening of 
case and gn^anting of further com¬ 
pensation could be made. 

W.Va.—^Tumer v. State Compensa¬ 
tion Com»r, 17 S.E.2d 617, 123 W.Va. 
673. 

Applicable to employer and employee 
alike 

W.Va.—^Blosser v. State Compensa¬ 
tion Com’r, 61 S.B.2d 71, 132 W.Va. 
112 . 

BelatioiLdbip between temporary and 
permanent disabllltles 
Statute respectlng continuing ju¬ 
risdiction of state compensation com¬ 
missioner means that three-year pe¬ 
riod applies only to a temporary dis¬ 
ability case which continues on that 
basis, and not to a case in which 
there is an award of permanent dis¬ 
ability after temporary disability has 
been awarded and payments have 
ceased, and that one-year period ap¬ 
plies only to a case In which per¬ 
manent disability is awarded and 
paid, whether or not there has been 
prior award and payment for tempo¬ 
rary disability. 

W.Va.—^Blosser v. State Compensa¬ 
tion Com*r, supra. 

ApplicatLon to permanent disability 
cases 

Fact that more than three years 
had elapsed since payments had been 
made by employer to injured em¬ 
ployee for temporary disability, did 
not deprive state compensation com¬ 
mission of jurisdiction to consider 
employer*s applicatlon to reopen case 
and modify award of permanent total 
disability to employee. 

W.Va.—^Blosser v. State Compensa¬ 
tion Com*r, supra. 
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Limitation onLy on proceeding by employee. Un¬ 
der some statutes to that effect, the limitation pre- 
scribed by the statute applies to proceedings by the 
employee for modification of a formal award, on the 
ground of increased incapacily,®® and does not ap- 
ply to proceedings by an employer or insurer for 
the diminution of disability.^^ 


Whaf consHtutes **lasi paymenU** What consti- 
tutes the ‘‘last payment” or ‘‘final payment,” under 
provisions whereby the period of limitation is com- 
puted with relation to the date of the last or final 
payment, may vary with the circumstances of the 
particular case .^2 xhe fumishing of medicines or 
equipment, or medical or hospital Services, may con- 


AppUcatioa to temporary dlsalillty 
oases 

(1) Petitlon to reopen compensa- 
tion claim for temporary total dis- 
abllity must be presented within one 
year from final payment of origlnal 
award. 

W.Va.—^York v. State Compensation 
Com’r, 35 S.E.2d 353, 128 W.Va. 16. 

(2) An award of temporary com- 
pensatlou may be extended before ex- 
piration of the compensable period If 
kept within statutory limlt of one 
hundred and flfty-six weeks, but aft- 
er explration of compensable period, 
temporary award could not be made 
for a later separate period. 

W.Va.—^Dillon v. State Compensation 
Com*r, 39 S.B.2d 837, 129 W.Va. 223. 

90. N-J.—Torbyn v. South River 
Sand Co., 69 A.2d 688, 6 N.J.Super. 
1 . 

Pasauale v. Clyde Plece Dye 
Works, 1 A.2d 45, 129 N.J.Law 667. 

Smith V. Klemm, 186 A. 784, 14 
N.XMisc. 666. 

Time for appllcatlon and limltatlons 
for modification of a^eement or 
settlement see infra § 904. 

ITader eaxUer provlsiona the rule 
was otherwise. 

N.J.—Granata v. D, W, McGee Const. 
Co., 176 A. 104, 114 N,J,Law 89, 
Olosh V. General Leather Co., 170 
A. 241, 12 N.XMisc. 106. 

71 C.J. p 1446 note 11. 

What ooastitTiteB '^onnal awaxd” 
*'Flnal judgment'* awardingr com¬ 
pensation to Injured employee, where 
Issue was litigated and determined 
on its merlts without Involvingr ele¬ 
menta of agreement, was held **for- 
mal award** within statute, and hence 
reviewable within two years from 
date when employee last received 
payment of compensation on ground 
that his Incapacity had subsea.uently 
increased. 

N.J.—^Tucker v. Prank J. Beltramo, 
Inc., 186 A. 821, 117 N.J.Law 72, 
afflrmed 192 A. 62, 118 N.J.Law 301. 

Sactended xeparatlve oompensatloiL 
not within limitation 
The two-year limitation provision 
of the statute permitting revlew of 
a formal award In a workmen’s com¬ 
pensation proceeding on ground that 
incapacity of injured employee has 
subseauently increased does not ap- 
ply to applications for extended re- 
parative compensation, but the stat¬ 
ute provlding for such compensation 
Imposes a continuing obligation on 


the employer commensurate with 
continuing nature of employee’s In- 
Jury. 

N.J.—Clark v. American Can Co., 73 
A2d 342, 4 N.J. 527. 

91. Proceeding by employer at any 
time 

Employer, who was requlred to pay 
employee compensation for total and 
permanent disability resulting from 
amputation of arm at shoulder, could, 
at any time, initiate proceedings to 
review award on ground that dis¬ 
ability had diminished. 

N.J.—Rodrlguez v. Michael A Scatu- 
orchio, Inc., 126 A2d 378, 42 N.J. 
Super. 341. 

92. Fla.—^Bvans v. City of Miami, 
60 So.2d 20. 

71 C.J. p 1446 note 11 [d]. 

Payment in foll of compensation 
award constituted the *'final payment 
of the claim'*, within statute author- 
izing Industrlal board to review any 
award or settlement made between 
parties and filed with board within 
two years from date that board is 
notified of final payment of the claim. 
Ga.—^Kirkland v. Employers Liability 
Assur. Corp., 25 S.E.2d 723, 69 Ga. 
App. 433. 

Tender as constitating "payment” 
Under statute whlch does not per- 
mit deputy commissloner to reopen 
a compensation case unless appllca- 
tion is made within one year after 
date of last "payment" of compen¬ 
sation, the Word "payment" must be 
construed as being met by a tender 
made of money which is legal tender; 
and where amoimt awarded injured 
employee was tendered in legal ten¬ 
der to employee, who refused the 
tender, the date of the last tender 
was a final "payment** so that deputy 
commissloner was without power to 
modify the order where appllcatlon 
was not made until more than one 
year after the final tender. 

U.S.—^Imperato v. Lowe, D.C.N.T., 32 
F.Supp. 668, afflrmed, C.C.A, 123 F. 
2 d 1001. 

Payment by draft or oheck 

(1) Under provision of longshore- 
men*s compensation act authorlzing 
deputy commissloner to review case 
on change In condition, deputy com- 
miasloner could not reopen and re¬ 
view case where no appllcatlon there- 
for was made within one year after 
draft for last payment was received 
by claimant, though draft was not 
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collected until over a month after 
it was received. 

U.S.—Bajerczak v. B. H. Sobelman & 
Co., D.C.Pa., 89 F.Supp. 78. 

(2) Where compensation check 
payable to order of claimant was re¬ 
ceived and deposited by him in his 
bank on or before a certain day and 
check on following day was present¬ 
ed and honored by drawee bank, 
which debited employer*s account, 
check constituted "payment** on day 
of receipt within meaning of statute 
requiring claim for additional com¬ 
pensation to be filed within two years 
after last "payment" of compensation 
by an employer. 

N.J.—^Hayes v. Federal Shipbuilding 
& Dry Dock Co., 68 A2d 766, 5 N.J. 
Super. 212. 

(3) WTiere request for review of 
award on ground of change in claim- 
ant’s condition was not received by 
industrial commisslon until more 
than twelve months after draft is- 
sued by Insurance carrier payable to 
claimant in lump-sum payment of 
award had been delivered to and ac- 
cepted by claimant, such request for 
review came too late and was barred, 
though it was received by commis- 
sion within twelve months from date 
of payment of draft by bank on 
which it was drawn. 

N.C.—^Paris v. Carollna Builders 
Corp., 92 S.E.2d 405, 244 N.C. 35. 
Wages whUe perf orming Ughter work 
Where employee, after receiving 
disability compensation to May, 1926, 
returned to Ughter work at former 
wages and continued in such work 
until 1929, employee could not compel 
commisslon to grant reheanug of ap- 
plication filed 1937, for an adjust- 
ment of claim for compensation on 
theory that amounts received while 
performing Ughter work should be 
treated as "disability compensation” 
and that hence his appllcatlon for 
adjustment was filed within the stat¬ 
utory ten-year period. 

Ohlo.—State ex rei. Milton v. Indus¬ 
trlal Commisslon of Ohio, 20 N.E. 
2d 926, 135 Ohlo St. 307. 

ZAst paymeiLt by employer; change 
of employers 

Where City fumished medical 
treatment and poid claimant, injured 
while employed at hospital owned 
and operated by City, her full salary, 
which included workmen*s compen¬ 
sation for ali periods of disability, 
while City owned hospital, claim 
against city for further compensa- 



101 C.J.S, 


WORKMEN’S COMPENSATION § 856 


stitute a payment of compensation or a waiver which 
suspends the running of the but the pay¬ 

ment of a physician for Services rendered to the 
injured employee is not the payment of compensa¬ 
tion within the statute nor is the reimbursement 
of traveling expenses of claimant, in taking a physi- 
cal examination to determine whether there was any 
compensable condition, such pa3nnent.35 

In the case of the payment by the employer of a 
lump sum in Heu of the payments to be made week- 
ly, while some authorities compute the time of last 
pa 3 mient from the date of the pa 3 nQient of the lump 
sum,s® others hold that the advance pa 3 mient of a 
lump sum does not constitute such final payment,®*^ 
and that the statutory period does not begin to run 
until the time when the last payment would have 
been made if paid weekly.^8 

Statufes barring ancienf claims arising hefore 
specific date. Statutes designed to terminate an- 
cient claims, such as a provision prohibiting any 
further award in cases arising from injuries occur- 
ring prior to a stated date, unless application there- 
for is filed before another specific date, are favored 
by the courts,^^ and create an absolute bar against 
applications not made before the stated date.^ 


(3) Tolling of Statute 

Provisions of general statutes of Ilmitation relating 
to the tolling of such statutes ordinarily are Inapplicable 
to proceedings to modify an award. The maklng of an 
application to modify generaiiy toiis the statute; and 
subsequent steps, by the appiicant or by the board or 
commission, may be taken even after the expiratlon 
of the statutory period of limitation. 

Provisions of general statutes of limitation re- 
lating to the tolling of such ^atutes ordinarily are 
inapplicable to proceedings to modify an award.^ 
Thus the running of the statutory period is not 
tolled by the insanity of the employee nor does the 
refusal to permit claimanfs attomey to examine hos- 
pital records and X-rays before an application to re- 
open was made extend the time within which the 
application to reopen can be made.^ Where a stat¬ 
ute of limitations begins to run from the date of 
injury, the fact that the injured person is incompe- 
tent and that a guardian was appointed for him will 
not suspend the rtmning or change the date of the 
starting of the periodand the time is not to be 
computed from tiie date that the guardian qualified.® 

Pendency of appeal or other proceeding. In gen¬ 
eral, the running of the statute of limitations is not 
tolled by the pendency of an appeal from the order 


tlon flled more than two years after 
last compensation payment by city 
was barred by limitations, slnce sale 
of hospital to county before expira¬ 
tlon of limitation period resulted In 
a change of employer, even though 
claimant continued to work at hos¬ 
pital and under workmen’s compensa¬ 
tion act the term “emplojrment" In¬ 
cludes employment by state and ali 
polltlcal subdivlsions. 

Fisu—^Evans v. City of Miami, 60 So. 
2d 20. 

93. Ark.—^Reynolds Metals Co. v. 
Brumley, 290 S.W.2d 211, 226 Ark. 
388 . 

Ind.—^Hedrick v. Scheniey Distillers, 
Inc., 138 N.R2d 884, 125 Ind.App. 
685. 

Statute 80 providing 

By statute, Industrial commission 
may not review any award and ter¬ 
minate, diminish, or Increase the 
compensation previously awarded, 
after twelve months from date of 
last payment of compensation pur- 
suant to an award, or, If no award 
has been made, after twelve months 
from date of last payment for medl- 
cal or other treatment. 

N.C.—Paris v. Carolina BuUders 
Corp., 92 S.B.2d 405^ 244 N.C. 35. 

ClaSm held timely flled and not 
barred 

Where employee received last pay¬ 
ment of workmen’s compensation 
award on Dec. 8, 1952, and slgned 
flnal receipt on that date for beneflts 


awarded, and on Oct. 26, 1953, em¬ 
ployee was authorized treatment for 
same injury from employer, claim 
for additlonal compensation flled on 
May 4, 1954, was timely flled and not 
barred under limitation statute pro- 
vidlng that claim for addltional com¬ 
pensation should be flled within one 
year from date of last payment of 
compensation. 

Ark,—^Reynolds Metals Co. v. Brum¬ 
ley, 290 S.W.2d 211, 226 Ark. 388. 
Ftumlshlng of tmss 
N.T.—Schneider v. Durst Mfg. Co., 
38 ]Sr,T.S.2d 983, 266 App.Dlv. 1022. 

94. N.J.—Oldfleld v. New Jersey Re- 
alty Co., 61 A.2d 767, 1 N.J. 63. 

95. Ohio.—Covert v. Industrial Com¬ 
mission of Ohio, 40 N.E.2d 672, 139 
Ohlo St 401. 

99. Fla.—ODaytona Beach Boat 
Works V. Spencer, 16 So.2d 266, 
163 Fla. 540. 

N.C.—^Paris v. Carolina Builders 
Corp., 92 S.E.2d 405, 244 N.a 35. 

97. N.J.—^Klng V. Western Electric 
Co., 5 A.2d 490, 122 N.J.Law 442, 
a,fflrmed 11 A.2d 32, 124 N.J.Law 
129. 

Pendlug application for redemption 
Where the application must be 
made before flnal payment under the 
original award, the voluntary pay¬ 
ment of a lump sum Into court pend- 
ing an application for redemption 
does not constitute such a flnal pay¬ 
ment as will bar an application fpr 
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the modlflcatlon of the original 

award thereafter made. 

BAn.—Chickowsky v. Central Coal & 
Coke Co., 260 P. 620, 124 Kan. 47L 

71 aj. p 1460 note 30. 

98, N.J.—^Eing v. Western Electric 
Co., 5 A.2d 490, 122 N.J.Law 442, 
afllrmed 11 A.2d 82, 124 N.J.Law 
129—^Anderson v. Public Service 
Electric & Gas Co., 177 A. 866, 114 
N.J.Law 616. 

Solazco V. Cajol, 186 A. 510, 14 
N.J.Misc. 436. 

71 aj. p 1446 note 11 [d] (2). 

99. W.Va.—Consentina v. State 
Compensation Com'r, 81 S.E.2d 499, 
127 W.Va. 67. 

1. W.Va-—^Taylor v. State Compen¬ 
sation Com'r, 86 S.E.2d 114, 140 W. 
Va. 672—Consentina v. State Com¬ 
pensation Com’r, 31 S.E.2d 499, 127 
W.Va. 67—Oreer v. Workmen's 
Compensation Com'r, 16 S.E.2d 176, 
123 W.Va. 270. 

2. Mlch.—Broadnax v. Ford Motor 
Co., 13 N.W.2d 829, 808 Mlch. 306. 

3. Mich.—Broadnax v. Ford Motor 
Co., supra. 

4. U.S.—Imperato v. Lowe, E.C.N.T., 
32 F.Supp. 663, aiflrmed, C.C1A., 123 
F.2d 1001. 

5. Cal.—^Abbott V. Industrial Aca 
Commission, 66 P.2d 927, 12 CLA. 
2d 478. 

6. Cal.—Abbott v. Industrial Aco. 
Commission, supra. 
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or award,*^ and the remedy is extinguished if ap¬ 
pellant fails to dismiss the appeal and proceed to 
petition the commission for modification of the 
award or order on one of the statutory grounds 
within the limitation period.8 However, it has al¬ 
so been held that, where an action to review the 
award was instituted, the period of limitation on 
the reopening of the cause begins to run from the 
date the appeal is determined® and the mandate of 
the reviewing court is filed with the commissioni® 

Statute tolled hy application; subsequeni steps 
affer period. It is sufficient if the application is 
made within the specified period, even though other 
steps are taken after such period,at least in so 


far as claimant is not barred under the doctrine of 
laches,l2 ^yen though the actual hearings were 
not held and the modified award was not made until 
the period had expired,!^ the jurisdiction of the 
board or commission being extended by the applica¬ 
tion, and continuing until the application has been 
fully considered and acted on,!^ or, under statutes 
expressly so providing, continuing for a specified 
period in which the commissioner must pass on the 
meritsi^ However, the making of a proper applica¬ 
tion within the specified period is a jurisdictional 
prerequisite to the power of the board to modify the 
award after the expiration of the period,^® although, 
within limits, an informal application may be suf- 


7. Fla,—^Davls v. Combinatlon Awn- 
Ine & Shutter Co., 62 So.2d 742. 

3. Fla.—^Davls v. Combinatlon Awn- 
ing & Shutter Co., supra. 

9. Wash.—^Hunter v. Department of 
Labor and Industries, 68 F.2d 224, 
190 Wash. 380. 

10. Okl.—Skelly 011 Co. v. Harrell, 
184 P.2d 186, 192 Okl. 101. 

11. W.Va.—Wilklns v. State Com- 
pensatlon Com’r, 198 S.E. 869, 120 
W.Va. 424. 

PetitioiL for heaclng on application 
flled later 

Under statute providing that on 
application on grounds of changed 
conditions made within four years 
after date of accident causlng in- 
jury industrial accident board may 
review award for purposes of modifl- 
cation, petition for hearing on ap¬ 
plication which had been filed within 
four-year period was not original ap¬ 
plication for review of award and 
board could properly set matter for 
hearing on such petition even though 
it had not been filed within four- 
year period. 

Idaho.—^Egus v. Triumph Min. Co., 
232 P.2d 13$, 71 Idaho 354. 

12. Prooeedlng not barred by laohes 

Where employee, injured in Jan- 
uary, 1933, refused to accept award 
of temporary dlsabillty, filed petition 
for permanent dlsabillty in Janu- 
ary, 1934, and filed supplemental pe¬ 
tition In May, 1984, but employee’s 
mind became seriously affected with¬ 
in a short period after temporary 
dlsabillty award in July, 1933, and 
he was oommitted to insane asylum 
in March, 1985, and died there in 
Aprll, 1944, and employer took no ac¬ 
tion to dismiss May 1934 supplemen¬ 
tal petition, or to make payment of 
temporary dlsabillty award until De¬ 
cember 1937, employer contributed 
to delay that ensued from flling of 
supplemental petition, and supple¬ 
mental petition on which hearings 
were commenced January 1943, was 
not barred by employee*s lachea. 


N.J.—Torbyn v. South River Sand 
Co., 69 A.2d 588, 6 N.J.Super. 1. 

13. U.S.—^American Mut. Llablllty 
Ins. Co. of Boston v. Lowe, C.CA.. 
N.J., 85 F.2d 625. 

Cal.—^Furness Pac. v. Industrial Acc. 
Commission, 168 P.2d 761, 74 C.A. 
2d 824. 

Or.—^Mlller v. State Industrial Acci¬ 
dent Commission of Oregon, 39 P. 
2d 366, 149 Or. 49. 

BmuLing of period stopped by flling 
of olalm 

Where claim of injured longshore- 
man for further compensation was 
filed with deputy commissioner who 
advised employer of such fact within 
one year after last payment under 
previous order, running of one year 
period of limitation was stopped, and 
deputy commissioner had jurisdic¬ 
tion to review case and make a fur¬ 
ther award, even though actual hear¬ 
ings were not held and award was 
not made until more than one year 
after last payment. 

U.S.—Candado Stevedorlng Corp. v. 
Willard, C,A.2, 186 F.2d 232. 

14. Cal,—Subsequent Injuries Fund 
of State of Cal. v. Industrial Acc. 
Commission, 312 P.2d 78, 151 C.A. 
2d 606. 

Ohio.—Nlchols v. Ohio Collierles Co„ 
62 N.E.2d 636, 76 Ohio App. 474. 

15. Bight not lost by commlssion- 
er^s failure to aot in time 

Where the compensation commis¬ 
sioner failed to finally pass on and 
determine the merits of a claim for 
additional compensation within nlne- 
ty days from the filing of an appli¬ 
cation in writing for a readjustment 
of the claim, the commissioner could 
not thereafter assert that hia fail¬ 
ure to act as requlred by statute de- 
stroyed his jurisdiction, especially 
in view of the fact that he permlt- 
ted the flling of additional evidence 
and delayed a decision on the case, as 
finally submitted, for almost six 
months. 

W.Va.—^Wilkins v. State Compensa¬ 
tion Com’r, 198 S.E. 8^9, 120 W. 
Va. 424. 


le. Ohio.—^Nlchols V. Ohio Collierles 
Co., 62 N.E.2d 636, 75 Ohio App. 
474. 

Effeot of Btipnlation as to applica¬ 
tion 

Slnce the requirement is jurisdic¬ 
tional, while the parties could not by 
stipulatlon provide a substitute for 
the necessity for filing the applica¬ 
tion, a stipulation to the efCect that 
such application had been filed might 
be sufficient proof of the flling there- 
of; but where original application 
to extend the jurisdiction of the in¬ 
dustrial commission to modify a com¬ 
pensation award beyond the ten-year 
period contradicted the admission in 
parties’ stipulation that an applica¬ 
tion had been filed within the ten- 
year period, trlal court had right to- 
consider all evidence in order to as- 
certain the truth and was not bound' 
by the stipulation. 

Ohio.—^Nlchols v. Ohio Collieries Co., 
supra. 

Commissioner not estopped to assert 
failure to file claim 
Under statute providing for re¬ 
adjustment of compensation claim, 
claimant seeklng readjustment must 
file application in writing during the- 
statutory period or make an affirma¬ 
tive showing that following the oral 
request and within the period the- 
commissioner pursued such a course 
of conduct that he is estopped to de- 
ny that a proper application had in 
fact been filed; and, where claim¬ 
ant failed to file application for re¬ 
adjustment of compensation claim 
within one year period prescribed by 
statute, compensation commissioner’a< 
letter to the eiCect that claimant had 
been amply compensated for loss of 
eye and that defect of Vision of oth¬ 
er eye was in no way connected with 
the injury dld not indicate such a 
course of conduct as to ‘’estop” the 
commissioner from denying that a 
proper claim had in fact been filed. 
W.Va.—^Roblnson v. State Compensa¬ 
tion Com’r, 11 S.E.2d 111, 122 W.Va.. 
530. 
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fident to toll the statute and keep the daim open,^^ 
even though the formal application is not filed until 
after the expiration of the periodA^ 

Under the provisions of some statutes there is a 
distinction between the time limitation on the power 
o£ the commission to rescind, alter, or amend an 
award generally and the limitation of the right of 
an injured employee to institute proceedings for 
compensation for new and further disability,!^ in 
that under the latter limitation a proceeding is time- 
ly if it is instituted in time, that is, if the applica¬ 


tion for compensation for new and further disability 
is filed in time, even though the commission takes no 
action on it until after the period of limitation,20 
while in other proceedings, under the general limi¬ 
tation, the commission is without jurisdiction to act 
on a petition after the expiration of the limitation 
period, even though it was filed within the period.2i 
Thus, there is a distinction between an employee’s 
proceeding for new and further disability and any 
proceeding by the employer or insurer, since the 
employer*s or insurer*s proceeding is governed by 
the limitation on the powers of the commission gen- 


17. Va.—J. A. Jones Const. Co. v. 

Martin, 94 S.B.2d 202, 198 Va. 370. 

l^etter To.M snffloient 

A letter written by compensation 
clalmanfs counsel to state compen¬ 
sation commissioner, asking that let¬ 
ter be treated as formal petition of 
clalmant for an increased award on 
his claim, in order to keep the claim 
open, and statlngr that counsel ex- 
pected to be out of his offlce and on 
his retum would nie additional medi- 
cal evidence, was sufficient to toll 
limitations. 

W.Va.—Wilkins v. State Compensa¬ 
tion Com’r, 198 S.E. 869, 120 W.Va. 

424. 

Oorrespondenoe lield insufflcient 

(1) Letters written by counsel for 
employee’s widow within year after 
last payment of compensation to her 
for employee’s death under an award 
which was rescinded on srround that 
her marriage to employee was Invali- 
dated by her prior existing marriage 
to another did not constitute timely 
application to reopen case on showing 
of annulment of such prior marriage, 
where letters contained only mere 
general Inquiries as to status of case. 
U.S.—Tatum v. Cardlllo, C.A.N.Y., 208 

F.2d 965. 

(2) Compensation clalmanfs in- 
formal correspondence with depart- 
ment and Governor was held Insuf¬ 
flcient to constitute application for 
rehearing on groimd of aggravatlon 
and thereby give departmenfs an- 
swers status of Judicial adjudication, 
especially where record did not show 
that correspondence was called to at- 
tention of trlal court, or that limita¬ 
tion statute was there presented as 
defense. 

Wash.—Goenen v. Department of La¬ 
bor and Industries, 47 P.2d 991, 182 

Wash. 469. 

<S) Under compensation statute al- 
lowing Injured workman flve years 
from eiCective date of statute, Dec. 
3, 1942, to flle claim for aggravatlon 
of injury, letter written and dated 
Dec. 2, 1947, by clalmanfs attomeys 
to labor department listing eighteen 
claimants glving no Information as to 
l>asis of clauns for aggravatlon and 


statlng that attomeys had been re- 
talned to reopen claims, was not suf- 
flclent application to reopen claim. 
Wash.—^Donati v. Department of La¬ 
bor and Industries, 211 P.2d 503, 35 
Wash.2d 161. 

18. Va.—A. Jones Const. Ca v. 
Martin, 94 S.E.2d 202, 198 Va. 370. 

19. Cal.—Sutton v. Industrial Acc. 
Commission of Cal., 298 P.2d 857, 
46 C.2d 791, certiorari denied 
Creighton Statlonery Co. v. Indus¬ 
trial Acc. Commission of State of 
Cal., 77 S.Ct 220, 362 U.S. 926, 1 
L.Ed. 160. 

Westvaco Chlorine Products 
Corp. V. Industrial Acc. Commis¬ 
sion. 288 P.2d 300, 136 C.A.2d 60— 
Broadway-Locust Co. v. Industrial 
Acc. Commission, 206 P.2d $66, 92 
C.A.2d 287. 

20. Cal.—Sutton ▼. Industrial Acc. 
Commission of Cal., 298 P.2d 857, 
46 C.2d 791, certiorari denied 
Creighton Statlonery Co. v. Indus¬ 
trial Acc. Commission of State of 
Cal., 77 S,Ct. 220, 352 U.S. 926, 1 
L.Ed.2d 160—Gobel v. Industrial 
Acc. Commission, 33 P.2d 413, 1 C. 
2d 100. 

Purness Pac. v. Industrial Acc. 
Commission, 168 P.2d 761, 74 CA. 
2d 324. 

Failture of oouunissdoiL to deolde par- 
ticular Issue 

Where award of compensation for 
total temporary disability left in¬ 
jured employee without any decision 
upon issue of permanent disability 
presented by employee’s petition flled 
within the statutory period after 
which an award cannot be altered, 
amended, or rescinded, industrial 
commission on request for further 
hearing could award permanent disa¬ 
bility more than the prescrlbed period 
following the injury. 

Cal.—Douglas Aircraft Co. v. Indus¬ 
trial Acc. Commission, 193 P.2d 468, 
31 C.2d 863. 

Extexudoii XLOt effeoted by tUnaly liL- 
dependant petition 
Where workmen’s compensation 
clalmant filed petition for further 
medical treatment, and counsel stipu- 
lated that only issue was need for 
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I further medical treatment, and no re- 
view of denlal was sought, flling of 
such petition did not have effect of 
glving commission jurisdiction to de¬ 
termino a petition, flled after expira¬ 
tion of flve-year period, for Increased 
disability rating, although petition 
for further medical treatment had 
recited that clalmant suffered from 
increased disability and pain and 
though petition for Increased disabil¬ 
ity rating sought hearing on issue of 
increased permanent disability rating 
“as prevlously ralsed in applicanfs 
last petition.*" 

Cal.—Sprague v. Industrial Acc. Com¬ 
mission, 296 P.2d 548, 46 C.2d 414. 
Beservatiott of Jurisdiction. h^ 
proper 

Industrial accident commissiones 
order in workmen’s compensation 
case, flnding that workman’s condi- 
.tion was not stationary and statlng 
that jurisdiction to make findings as 
to nature and extent of disability was 
being reserved, was to be construed 
in connection with petition which 
clalmed new and further disability 
and on which the order was based, 
and since order also had effect of tak- 
Ing from prior award the flnal char¬ 
acter of such award, order was reser- 
vatlon of jurisdiction to act on the 
petition and was not Ineffectlve at- 
tempt to extend time within which 
commission could alter or amend the 
prior award. 

Cal.—^Westvaco Chlorine Producta 
Corp. V. Industrial Acc. Commis¬ 
sion, 288 P.2d 300, 136 C.A.2d 60. 

Order on application as oompletely 
new order 

Order for new and further disabil¬ 
ity in a workmen*s compensation case 
is not an order amending a previous 
order on subject of permanent dis¬ 
ability, but is a completely new or¬ 
der, as respecta limitation of time 
within which award of compensation 
may be rescinded, altered or amend¬ 
ed. 

Cal.—^Westvaco Chlorine Prodticts 
Corp. V. Industrial Acc. Commis¬ 
sion, supra. 

21. Cal.—Westvaco Chlorine Prod¬ 
ucts Corp. V. Industrial Acc. Com¬ 
mission, supra. 
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erally.22 In any event, there can be no change made 
where the application is made after the expiration 
of the statutory period.?^ 

§ 857, Conditions Precedent; Notice 

The party seeking modificatlon of an award must 
perform all conditions precedent, which may Include pay- 
ment of compensatlon due at the time of the proceedlng 
and notice of the application and opportunity to be fieard. 

The party seeking the modification of an award 
must perform all conditions precedent to such a 
proceeding.^^ While it is a condition precedent 
to the right to make an application for new and 
further disability that there must have been earlier 
proceedings, commenced with the proper filing of 
claimanfs original claim,25 it is not necessary, in 
order that a proceeding may be instituted for an 
increase in compensation by reason of an increase 
in disability, that there first be a review of the 
original award and due approval by the courts.^® 

Payment of compensation. In the absence of a 
provision to that eifect in the act, the employer is 
not required to pay compensation in accordance with 
the original award up until the time of his filing an 
application for a modification of such award as a 
condition precedent to the maintenance of the pro- 
ceeding.27 Certainly the employer^s failure to pay 
compensation awarded for a temporary total disa¬ 
bility during such time as the employee is gainfully 
employed for a wage in excess of*the compensation 
awarded is no justification for a dismissal of the 
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application for a modification of the award on the 
ground of default in pa 3 nnent of compensation un¬ 
der the original award.28 

On the other hand, in some jurisdictions, the em¬ 
ployer and the insurer are not entitled to a change 
in a compensation award on the ground of the 
changed condition of the employee, where at the 
time of the application the compensation then due 
under the original award was not fully paid and,, 
under a statute expressly so providing, no proceed¬ 
ings may be commenced to stop or reduce compensa¬ 
tion unless the compensation provided in the award 
is paid or tendered to withiii a specified time before 
the proceeding is commenced,^® although the re- 
quirement has been held not to be jurisdictional.^i 
In any event, it has been held that the commis- 
sion cannot, as a condition precedent to the hear- 
ing of the application to end the compensation 
award, require the payment of compensation for 
the period between the time of the filing of the 
application and the hearing thereon.^^ 

Notice; opportunity to be heard. It is usually 
held that the provision of the act requiring a notice 
of the accident or injury to be given to the employer 
before an original proceeding for compensation» 
may be instituted, discusscd supra §§ 445-457, has- 
no application in the case of a subsequent proceeding- 
to increase the compensation allowed under the 
original award,^^ the notice given in the original 
instance being sufficient®^ 


22. PetltloiL flled on last day of 
period 

Induatrial accident commission 
could not, after expiration of the lim- 
Itation period on filing petitlon to 
resclnd and amend compensation 
awards, act on the petitlon of the 
Insurance carrler which was filed on 
the last day of the limltation period. 
Cal.—Sutton v. Industrial Acc. Com¬ 
mission of Cal., 298 P.2d 857, 46 
C.2d 791, certiorari denied Creigh- 
ton Statlonery Co. v. Industrial Acc. 
Commission of State of Cal., 77 
S.Ct 220, 862 U.S. 925, 1 Li.i:d.2d 
160. 

23. Cal.—^Broadway-Locust Co. v. In¬ 
dustrial Acc. Commission, 206 P.2d 
856, 92 C.A.2d 287. 

24. Cal.—^American Motorlsts Ins. 
Co. V. Industrial Acc. Commission, 
48 P.2d 721, 9 C.A.2d 66. 

Conditions precedent to modify or set 
aslde agreements and settlements 
as to compensation see infra § 906. 
Tallure to petitlon hoard to order 
snedical examination 
Where employer, on refusal of em¬ 
ployee, who was receiving compensa¬ 
tion, to submit to medical examina¬ 
tion, failed to petitlon the workmen’s 


compensation hoard to make an order 
directing employee to submit to med¬ 
ical examination, referee did not 
abuse his discretion in refusing mo- 
tion to suspend compensation pay- 
ments for the reason that employee 
refused to submit to examination re- 
quested by employer. 

Pa.—^Rennard v, Rouseville Cooper- 
age Co., 16 A.2d 48, 141 PauSuper. 
286. 

Offer of selective employment held 
not condition 

Employer was not required, as 
condition precedent to determinatlon 
that injured employee^s condition had 
changed from total Incapacity to 
Work to partial incapacity, to offer 
selective employment to, or to flnd 
selective emploirment for, the injured 
employee. 

Va.—J. A. Foust Coal Co. v. Messer, 
80 S.E.2d 533, 195 Va. 762. 

25. Cal.—^American Motorlsts Ins. 
Co. V. Industrial Acc. Commission, 
48 P.2d 721, 9 C.A2d 66—Kauff- 
man v. Industrial Accident Com¬ 
mission, 174 P. 690, 37 C.A 500. 

26. 111.—Western Foundry Co. v. 
Industrial Commission, 132 N.E. 
218, 298 111. 693. 
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27. Ind.—Jamestown Lumber Co. v.. 
Trotter, 187 N.E, 840, 97 Ind.App., 
684. 

71 C.J. p 1451 note 55. 

28. Ind.—Gvozdic V. Inland Steel Co.,. 
154 N.E. 804, 86 Ind.App. 122. 

29. Pa.—Strait v, Gulf Oil Co., 14 
A2d 168, 140 Pa.Super. 464. 

Va.—Gray v. XJnderwood Bros., 182* 
S.E. 547, 164 Va. 344. 

30. Mich.—^Dezomlts v. Consolidated: 
Paper Co., 24 N.W.2d 122, 316 Mich. 
273—^Passelli v. J. A. Utley Co., 
282 N.W. 849, 286 Mich. 638— 
Hughson V. City of Kalamazoo, 260* 
N.W. 111, 271 Mich. 36. 

31. Mich.—^Kolbas v. American Bos¬ 
ton Min. Co., 267 N.W. 761, 276- 
Mich. 616. 

32. Okl.—^Marland v. Forrester, 28^ 
P.2d 642, 167 Okl. 140. 

33. Mich.—^Palchak v. Murray Corp. 
of America, 28 N.W.2d 295, 318- 
Mich. 482. 

71 C.J. p 1451 note 49. 

34. Okl.—Tankersley Const, Co. v.. 
Ohls, 4 P.2d 68, 152 Okl, 203. 

Walver of sexvioe of process in oxig- 
inal oaso 

Where partnership waived Service- 
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On the other hand, statutory requirements as to 
Tiotice to an employer of an application for an addi- 
tional award of compensation have been held to be 
jurisdictional.35 Moreover, an opportunity to be 
lieard must be given to the parties interested before 
an award may be modified;®® and a modification of 
an award without such opportunity being given is 
void-^*^ Notice that an award would be amended 
unless good cause to the contrary was shown within 
a specified time affords such opportunity,such 
notice not being required to state a definite time for 
a hearing on such matter.^^ 

Whether an injured employee must give his em¬ 
ployer notice of his intention to seek treatment of 
his injuries may depend on the circumstances of the 
particular case.'*® 

Waiver of notice. Where notice to the employer 
of the recurrence of the disability is necessary be¬ 
fore a proceeding therein may be brought, a failure 
of the employer to raise such question and a sub- 
mission to the jurisdiction of the board is a waiver 
of such requirement.^1 

Notice of reclassification, Where so required by 


the act, notice of a change in the classification of the 

disability must be given to the employee.^2 

§ 858. Persons Entitled to Apply and Par¬ 
ties to Application 

An application for an increase, decrease, or termlna- 
tlon of an award of compensation must be made by a 
party to It or someone In prlvlty with a party; and all 
interested parties may properly be made parties to the 
proceeding, and may have the right to be made parties. 

An application for an increase, decrease, or 
termination of an award of compensation must be 
made by a party to it,^^ or someone in privity with 
such party,^^ or by some beneficiary entitled to 
benefits under the particular character of the 
award.45 Ordinarily it may be made by either the 
employer or the employee.^® A mother, whose com¬ 
pensation has been terminated on remarriage, as 
discussed supra § 147, has a right, as trustee for her 
minor children, to have the award completed by an 
award to the children of the tmawarded balance.^'^ 

Mental incompetency. In the case of an injured 
employee who is mentally incompetent, the applica¬ 
tion on his behalf may be made by a guardian ad 


and entered Its appearance In district, 
court when appeal was taken from 
award of compensation court in orig- 
inal compensation proceedings, and 
members of partnership filed answer 
in proceedings in district court, dis¬ 
trict court acQuired jurisdiction over 
partnership and Its members, and 
such Jurisdiction contlnued so that 
partnership and its members were 
parties defendant in proceedings for 
modification of award to provide for 
additional benefits because of in- 
creased incapacity, even if such de- 
fendants were not properly served 
with process in modification proceed¬ 
ings. 

Neb.—^Peek v. Ayres Auto Supply, B9 
N.W.2d 564, 157 Neb. 868. 

35. Ohio.—State ex rei. Fruehauf 
Trailer Co. v. Cofflnberry, 95 N.E.2d 
381, 154 Ohio St. 241. 

88. S.C.—^Halks v. Rust Engineering 
Co., 36 S.B.2d 852, 208 S.C. 39. 

71 C.J. p 1451 note 61. 

Notice of hearing see infra § 863. 
Forfeltnre of right to oompensatioiL 
Department of labor and industry 
has no Jurisdiction to order forfei- 
ture of right to compensation with¬ 
out a hearing. 

Mich.—^Zawacki v. Detrolt Harvester 
Co., 17 N.W.2d 234, 310 Mich. 415. 

37. Cal.—^Larsen v. State Industrial 
Accident Commisslon, 13 P.2d 860, 
126 CJl, 13. 

38. Cal.—^Massachusetts Bonding & 
Ins. Co. V. Industrial Accident 
Commisslon of Callfomia, 168 P. 
1050, 176 a 488. 


39. Cal.—Massachusetts Bonding & 
Ins. Co. V. Industrial Accident 
Commisslon of Callfomia, supra. 

40. ITotlce held not required 

An injured workman was not re- 
QUlred by workmen’s compensation 
act to give his employer notice of his 
intent to seek surgical treatment for 
back Injury, which became worse 
after workmen’s compensation divi- 
sion awarded him temporary and par- 
tial permanent disability compensa¬ 
tion, though deputy director found 
at orlginal hearing that operatlve 
surgery was not indicated at that 
time, where employer* s piant manager 
refused operation requested by work¬ 
man when he quit work after such 
award and he did not claim expenses 
of operation and medical or hospital 
bilis. 

N.J.—Janvarl v, Peter Schweitzer 
Co., 80 A.2d 367, 13 N.J.Super. 286. 

41. 111.—^Meyer v. Industrial Com- 
mission, 122 N.E. 51, 286 111. 642. 

42. Wash.—^Delpach v. Gill, 216 P. 
21, 126 Wash. 699. 

71 C.J. p 1461 note 60. 

Scope and extent of power to reclas- 
slfy see supra § 852. 

Time for reclassification see supra 
§ 856. 

43. Ky.—^Mclntosh v. John P. Gor- 
man Coal Co., 69 S.W.2d 7, 258 Ky. 
160—Johnson v. J. P. Taylor Co., 
278 S.W. 169, 211 Ky. 821. 

Parties to proceedings for compen¬ 
sation generally see supra SS 428- 
485. 


44. Ky.—^Mclntosh v. John P. Gor- 
man Coal Co., 69 S.W.2d 7, 263 
Ky. 160. 

Employer^B liumxanoe oaxiler 
If permanently disabled employee 
should improve and his conditlon 
change, there would be an opportu¬ 
nity for employer*s Insurance car- 
rier to have award granting compen¬ 
sation for total permanent disability 
corrected to conform to the prevail- 
ing state of the disability. 

La.—^Hingle v, Maryland Cas. Co., 
App., 30 So.2d 281. 

45. EZy.—Johnson v. J. P. Taylor 
Co., 278 S.W. 169, 211 Ky. 821. 

46. Okl.—Chaa BL Moureau Co. ▼. 
Domenge, 153 P.2d 628, 194 OkL 
563. 

Employer has right to have com- 
mission determine whether there was 
such improvernent in claimanfs con¬ 
di tion as to justify modification or 
reduction of award. 

Okl.—Chas. H. Moureau Co. v. Do¬ 
menge, supra. 

Buxden on employer 
Ordinarily burden is on employer 
claiming that temporary disability 
has ended to seek review by suitable 
petition to commissioner or court, as 
case may be. 

N.H.—Cassidy v. Pellows & Sons, 
Inc., 102 A.2d 499, 98 N.H. 441, 

47. Ind.—Cullen v. Pan Handle Coal 
Co., 141 N.B. 647, 81 IndJVpp. 918. . 
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litem or a conservator and the wife of an in- 
jured employee may make the application on behalf 
of her husband who by reason of his injury is 
mentally incapable of doing so on his own account.^^ 
However, where an injured employee who was 
mentally incompetent is shown to have been cured he 
can proceed in his own name.^® 

Death of employee. The personal representative 
of a deceased claimant cannot petition for compen- 
sation based on the increased disability of the claim¬ 
ant during his lifetime;^^ and a dependent, after 
the death of the employee, is not entitled to make 
such an application as regards an award made to 
the employee while living.®^ However, where an 
employee died after instituting the proceeding for a 
review of the claim because of a changed condition, 
it may be proper to permit his widow and sole de¬ 
pendent to be substituted as the real party in inter- 
est for the prosecution of the claim ;53 and the 
widow has been held to be entitled to collect the 


compensation for loss of time because of the aggra- 
vation of the disabilily which had not been collect- 
ed by the injured employee prior to his death.54 

Prior acceptance or acquiescence. The fact that 
an injured employee accepted a weekly award, or a 
total of weekly awards, for a certain kind of dis¬ 
ability does not bar him from applying for addition- 
al compensation based on a somewhat different dis¬ 
ability nor does the fact that the employer vol- 
untarily paid compensation for a period of time 
preclude him from contesting a claim for addi- 
tional compensation.^® 

Parties to proceeding. Interested persons may 
have a right to be made parties®*^ and may proper- 
ly be joined as parties®® to a proceeding to increase, 
decrease, or terminate an award of compensation, 
provided the steps to bring them in are timely 
made;®® and under some circumstances the board 
should take action on its own motion to bring in ali 
parties interested.®® It is proper for the petitioner 


48. Appointmeat as prooediiral, not 
Jnrlsdlotional 

111.-— Pulton V. Knight, 104 N.B.2d 
664, 346 I11.APP. 122. 

49. Okl.—Whltehead Coal Mining Co. 
V. State Industrial Coznmission, 207 
P. 306, 86 Okl. 149. 

71 aj. p 1452 note 66. 

5a No presimiptlon of oontlnned In.- 
sanity 

Where assistant superintendent of 
sanltarium, in a letter, certided that 
compensation claimant was discharg- 
ed from the sanitarium in a normal 
mental condition prior to hearing 
for an award of additional compen¬ 
sation because of change in condi¬ 
tion, claimant could proceed in his 
own name, slnce there was no pre- 
sumption that he was stili insane. 

G-a.—City of Hapeville v, Preston, 16 
S.B.2d 774, 66 GaA.pp. 836. 

51. Workmen’8 compensation dlvl- 
slon lacks Jiurisdlotion to entertain a 
petition by a personal representative 
of deceased claimant for compensa¬ 
tion based upon deceased’s increased 
disability. 

N.J.—^Hagerman v. Lewis Lumber 
Co., 93 A.2d 682, 24 N.J.Super. 120, 
affirmed 99 A.2d 618, 13 N.J. 316. 
62. Ky.—Johnson v. J. P. Taylor 
Co., 278 S.W. 169, 211 Ky. 821. 

71 C.J. p 1462 note 66. 

53. Ind.—^Weber Mllk Co. v. Dunn, 
29 N.E.2d 797, 108 IndA.pp. 463. 

54. Wash.—-Wlntermute v. Depart¬ 
ment of Labor and Industries of 
State of Washington, 48 P.2d 627, 
183 Wash. 169. 

56. Partlcular fcinds of disability 
£!mployee’s acceptance of weekly 
award, or total of weekly awards, 
for temporary total disability and 


permanent partlal disability, could 
not bar his application for addition¬ 
al compensation based on continu- 
ing disability. 

Mont—^Paulich v. Hepublic Coal Co., 
102 P.2d 4, 110 Mont 174. 

56. Applicabllity of statutos 

An employer which voluntarily 
paid compensation for elght months 
was not precluded from contesting 
claim to total and permanent dis¬ 
ability under section of statute re- 
aulring employer controverting right 
to compensation to file notice wlth 
deputy commissioner within four- 
teen days, ia view of section pro- 
viding for hearing when payments 
have been stopped, since that sec- 
tion applies where employer orlg- 
inally pays beneflts without contest 
and later discovers that Information 
upon which payments were made was 
erroneous. 

U.S.—Simmons v. Marshall, C.C.A. 
Wash., 94 F.2d 860. 

57. Baafcxnptcy of employer 
Workmen’s compensation Insurance 

carrier had right to be made party 
to, and given hearing on any oiues- 
tlons affecting its liabillty that it 
chose to raise in, employee’s proceed¬ 
ing to recover increased compensa¬ 
tion for total permanent disability 
after bankruptcy of corporate em¬ 
ployer, which paid amount previous- 
ly awarded. 

N.J.—^Belanowitz v. Travelers Ins. 
Co., 16 A.2d 746, 126 N.J.Law 301. 

68. Wash.—Georgia-Pacific Plywood 
Co. V, Department of Labor and 
Industries, 290 P.2d 718, 47 Wash. 
2d 893. 

Stookholder of employer h41d not 
proper party 

Where corporation’s employee ob- 
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tained award by arbitrator under 
workmen’s compensation law for tem¬ 
porary disability, which award had 
been paid to clerk of district court, 
stockholder which several years later 
purchased corporatlon’s assets could 
not be made defendant in employee’s 
action commenced more than elght 
years after accid-ent to review award 
by finding injury to be permanent, 
stockholder not being “employer.” 
Kan.—Welden v. American Steel & 
Wire Co., 63 P.2d 1196, 143 Kan. 
126. 

59. Application for Joinder of par¬ 
ties held not timely 

In proceeding to reopen decision 
and award of workmen’s compensa¬ 
tion board, where insurer made ap¬ 
plication, after increased award, to 
join subsequent carriers covering 
claimanfs employment, decision of 
board that such application was not 
timely was not error. 

N.T.—Kraus v. Marcus Decoratlng 
Co., 134 N.T.S.2d 411, 284 App.Div. 
914, modified on other grounds 136 
N.T.S.2d 377, 284 App.Div. 994. 

60. Parties interested in issne of 
cansation 

Where, on application by workman 
to reopen compensation claim on 
ground of aggravatlon, record or evi- 
dence before board of industrial In¬ 
surance appeals demonstrated that 
workman's right to benefits under 
the workmen’s compensation act did 
not depend on which of two or more 
employments was the cause of the 
workman’s condition, the board 
should have taken action on its own 
motion to bring in all parties inter¬ 
ested in the issue of causation. 

Wash.—Georgia-Pacific Plywood Co. 
V. Department of Labor and Indus- 
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to proceed directly against the cmployer’s insurer.®! 
§ 859, Pleading 

Except Whepe the board has the power to take such 
action on its own motion, a petltlon or applicatiori Is 
essentia! to the modificatlon of an award, but the appll- 
cation need not be In any speclal form, provided It glves 
the necessary Information. General rules apply as to 
other pieadings and issues, proof, and variance. 

Except in so far as the doctrine of estoppel or 
waiver may apply, as discussed below, under some 
statutes a formal petition or application is an essen¬ 
tia! prerequisite to the modification of an award for 
an increase, decrease, or termination of incapacity, 
or a change in the measure of dependence,®^ the 
statutory requirements being, under some acts, ju- 
risdictional;®® and the modified award can only 
be from the date of the application.®^ Under other 
statutes, the board has the power to take such action 


on its own motion, as well as on the application of 
an interested party,®® and the jurisdiction of the 
board does not depend upon an application or peti¬ 
tion,®® no pleading whatever being necessary to in- 
voke the jurisdiction of the board.®*^ 

Under a statute providing that, on its own motion 
or on the application of any party in interest, the 
board may, subject to specified limitations, review 
any award, decision, or order, any instrument which 
puts the board on notice that there has been a 
change in claimant's condition may be a sufficient 
basis for it to review an award,®® as, for example, 
an attending physician’s report that there was a 
change in claimant*s condition.®® Under statutes 
providing for an application or petition, it is gen- 
erally held that it need not be in any spedal form 
or contain any special language,^® as long as it 


tries, 290 P.2d 718, 47 Wash.2d 
893. 

61. N*.J.—^Breheny v. Essex County, 
54 A.2d 664, 136 N.J.Law 87, af- 
flrmed 57 A.2d 26, 136 N.J.L.aw 
524. 

62. Conn.—Sudol v. Town of Man- 
chester, 78 A.2d 739, 137 Conn. 484. 

Mich.—Kiviniemi v. Quincy Min. Co., 
282 N.W. 866, 286 Midi. 680. 

71 C.J. p 1452 note 70. 

Application in original proceedings 
for compensation see supra §§ 488- 
497. 

Applications to modlfy agreements 
and settlements see infra § 906. 
Mere Inf ormal ooxnplaiiLts, oral or 

SXL leirters, are not sufficient. 

Ariz.—^Harambasic v. Barrett & Hilp 
& Macco Corp., 119 P.2d 932, 58 
Ariz. 319—Wise v. Six Compa- 
nies, 28 P.2d 1007, 43 Ariz. 24. 

63. Ohio.—State ex rei. Fruehauf 
Trailer Co. v. Coffinberry, 95 N.E. 
2d 381, 154 Ohio St. 241. 

64. Ariz.—^Harambasic v. Barrett & 
Hilp & Macco Corp., 119 P.2d 932, 
58 Ariz. 319. 

65. Ky.—Three Point Coal Corp. v. 
Moser, 195 S.W.2d 305, 302 Ky. 684 
—^Bell Coal Co. v. Jackson, 192 S. 
W.2d 947, 301 Ky. 673. 

N.T.—^Norton v. New Tork State 
Dept. of Public Works (Division of 
Highways), 135 N.B.2d 726, 1 N.T. 
2d 844, 153 N.T.S.2d 223. 

N.C.—Paris v. Carolina Builders 
Corp., 92 S.B.2d 405, 244 N.C. 35. 

66. N.T.—Norton v. New Tork State 
Dept. of Public Works (Division 
of Highways), 135 N.B.2d 726, 1 
N.T.2d 844, 153 N.T.S.2d 223. 

Okl.—Graner Const. Co. v. Brandt, 68 
P.2d 788, 180 Okl. 221—Sheldon Oil 
Co. V. Thompson, 56 P.2d 1171, 176 
Okl. 511. 

71 C.J. p 1452 note 71. 


67. N.T.—^Norton v. New Tork State 
Dept. of Public Works (Division 
of Highways), 135 N.B.2d 726, 1 
N.T.2d 844, 153 N.T.S.2d 223. 

Okl.—Prairie Oil & Gas Co. v. King, 
235 P. 522, 109 Okl. 213. 

68. N.T.—^Norton v. New Tork State 
Dept. of Public Works (Division 
of Highways), 135 N.B.2d 726, 1 
N.T.2d 844, 163 N.Y.S.2d 223. 

69. N.T.—Norton v. New Tork State 
Dept. of Public Works (Division 
of Highways), supra. 

70- Ariz.—^HaramlMLslc v. Barrett & 
Hilp & Macco Corp., 119 P.2d 932, 
58 Ariz. 319. 

Mlch.—Nevels v. Walbridge Aldinger 
Co., 270 N.W. 272, 278 Mlch. 214. 

Mo.—^Bruce v. Missouri-Kansas-Tex- 
as R. Co., 73 S.W.2d 425, 229 Mo. 
App. 124. 

Okl.—Wasson v. Tulsa Dairy Sup¬ 
piles, 315 P.2d 773. 

Pa.—^Mazzaccaro v. Jermyn-Green 
Coal Co., 36 A.2d 828, 154 Pa.Super. 
618. 

71 C.J. p 1452 note 73. 

Sufflciency pf application for purpose 
of tolling of statute of limitation 
see supra § 856 b (3). 

Mere zequest for Increase 
Ali that a clalm for modification 
of workmen’s compensation award 
need contain is a request for an In- 
creased rate of compensation over 
that in effect. 

XJ.S.—Alaska Indus. Bd. v. Chugach 
Elee. Ass'n, C.A.Alaska, 245 F.3d 
855, reversed on other grounds 78 
S.Ct 735, 366 XJ.S. 320, 2 L.Ed.2d 
795. 

Farticular Instmments held sufficient 

(1) Where claimant filed a printed 
form, entitled ‘"Application for Ad- 
Justment of Claim” ajxd in the blank 
spaces in form claimant stated that 
employer had paid hlm a certaln sum 
but had denied all further llability 
whatever and that claimant could no 
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longer perform any labor and was 
totally disabled from labor solely as 
a direct and proximate resuit of his 
injury, the workmen’s compensation 
board properly treated form as mo¬ 
tion to reconsider the award. 

Ky.—^Elkhorn Coal Co. v. Bates, 236 
S.W.2d 946, 314 Ky. 837. 

(2) Duly verifled motion to reopen 
compensation case could be treated 
as affldavit sufficient to present 
statement of facts presumptively 
correct where it was not controvert- 
ed. 

Ky.—^Blue Diamond Coal Co. v. 
Meade, 289 S.W.2d 503. 

Title of petition immatexial 

(1) The character of an applica¬ 
tion to modlfy a compensation award 
is to be determined from its con- 
tents and the nature of the rellef 
sought and is not concluslvely de¬ 
termined by the captlon on the In¬ 
struments. 

Ohio.—Nichols v. Ohio Collierles Co., 
62 N.E.2d 636, 75 Ohio App. 474. 
Pa.—Gleyze v. Hale Coal Co., 26 A. 
2d 141. 149 Pa.Super. 18—Conley 
v. Allegheny County, 200 A. 287, 
131 Pa.Super. 236. 

(2) That compensation claimant’s 
petition seeking amendment of prior 
awards was misnamed dld not afCect 
commission’s Jurisdiction or preju- 
dice employer, where evldence was 
directed to the nature, extent, and 
duratlon of disability and employer 
had opportunity to contest proposed 
finding of permanent partial disabil¬ 
ity. 

Cal.—^Pullman Co. v. Industrlal Acc. 
Commission, 170 P.2d 10, 28 C.2d 
879. 

(3) Fact that claimant who 
sought further compensation mider 
the Longshoremen’s and Harbor 
Workers’ Compensation Act, called 
the paper he filed a claim for com- 
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contains facts from which it may reasonably be rules of common-law pleading,'^^ rather should 
inferred that it is an application to reopen.^^ While be liberally construed.^^ 
it has been held that the complaint in an action to 

recover further compensation must be construed in general, an application or petition should state 

the same manner as complaints in other actions,^^ &ive necessary information,*^® as, for example, 
it is more commonly held that the application or the nature of the claim being made*^® and the 
petition should not be construed according to the grounds therefor,'^'^ although, where pleadings are 


pensation Instead of an application 
for review, was immaterial. 

U.S.—Candado Stevedoring Corp. t. 

Wlllard, C.A.2, 186 F.2d 282. 
AppUcatloiui for raview or rehearingr 

(1) Application to commission for 
review of flndings and order of exam* 
iner, computin^r compensation on ba¬ 
sis of stipulation as to extent of in¬ 
juries, constituted an application for 
additional compensation. 

■Wis.—^Boehmke v. Industrial Com¬ 
mission. 34 N.W.2d 774. 263 Wis. 
610. 

(2) Where an award of compen¬ 
sation was not flnal but temporary 
or partial. with the workmen's com¬ 
pensation commission retaining ju- 
risdiction to make future adjust- 
ments, the claim remalned pendingr, 
and claimanfs application, although 
miatakenly labeled as for rehearing 
and review for a change In conditlon, 
should have been treated as one for 
additional compensation to be deter- 
mined after hearing. 

Mo.—^Weiss V. Anheuser-Busch, Ina, 
117 S.W.2d 682, 234 Mo.App. 710. 

71. N.Y.—^Mazza v. Frontler Bronze 
Corp., 141 N.Y.S.2d 72, 285 App. 
Div. 1194—Stearns v. American 
Laundry Machinery Co., 111 N.Y.S. 
2d 161, 279 App.Div. 481. 

72. Or.—^Dimitrolf v. State Indus. 
Acc. Commission, 306 P.2d 398, 
209 Or. 816. 

73. Minn.—Glassman v. Radtke, 225 
N.W. 889, 177 Minn. 566. 

71 CJ. p 1462 note 74. 

74. Conn.—^Henderson v. Mazzotta, 
167 A. 67, 113 Conn. 747. 

75. Pa.—^Mazzaccaro v. Jermyn- 
■ Green Coal Co., 36 A.2d 828, 154 

Pa.Super. 618. 

71 C.J. p 1462 note 76. 

AppUoatioxLS held snfflolexife 

(1) Application for modification of 
workmen^s compensation award to 
provide for additional beneflts was 
sufficient. 

Neb.—^Peek v. Ayres Auto Supply, 
69 N.W.2d B64, 157 Neb. 363. 

<2) Where injured employee time- 
ly applies in writing for further ad- 
justment of his claim, and applica¬ 
tion discloses fact not theretofore 
consldered by the state compensa¬ 
tion commissioner and sufficient, it 
true, to entltle clalmant to further 
benefit, clalmant is entitled to have 
claim reopened and matters alleged 
in the application determlned. 


W.Va.—^Bostlc V. State Compensa¬ 
tion Com'r, 96 S.E.2d 481. 

(3) Employer*s letter addressed to 
secretary of workmen’s compensa¬ 
tion commission advlsing commis¬ 
sioner that clalmant had died prior 
to commissioner’s award to claim- 
ant for silicosis In second stage, and 
that employer had a check for one 
thousand six hundred dollars and 
deslred to retum it and appeal from 
commissioner’s order maiding the 
award, if necessary, could have been 
treated as a suggestlon to commis¬ 
sioner of claimanfs death, on which 
a proper application for modiflca- 
tion of award could have been based. 
W.Va.—^Whited v. State Compensa¬ 
tion Com’r, 49 S.B.2d 838, 181 W. 
Va. 646. 

(4) Where workman’s application 
was headed by the phrase “to re- 
open case, claim No. 574182’’ and 
fixed time when and described man- 
ner In which workman was injured 
and physician’s letter accompanying 
application stated that, as the resuit 
of the injury which occurred on date 
fixed by application, the workman’s 
conditlon had gradually become 
more aggravated and at present 
workman was unable to continue 
with his occupation, the application 
and the letter constituted an “appli¬ 
cation for additional compensation 
by reason of aggravation’’ so that 
order of commission granting addi¬ 
tional compensation was made pur- 
suant to the application rather than 
on commission’s own motion. 

Or.—^Hinkle v. State Industrial Acc. 
Commission, 97 P.2d 726, 163 Or. 
395. 

Seoond petition to stop compensa- 
tion 

Award stopping compensation be- 
cause claimanfs disability had ceas- 
ed was held proper as against con- 
tention that since petition which was 
filed more than ten months after 
former petition to stop compensa¬ 
tion contalned same allegations, it 
was in fact a petition for a rehear¬ 
ing, which department of labor and 
industry was unauthorized to grant. 
Mich.—^Adams v. C. O. Barton Co., 
264 N.W. 388, 274 Mich. 176. 

Application held insnfflcient 
Clalmant, petitioning for increased 
compensation, is not entitled to have 
commissioner set time and place for 
hearing of evidence, in absence of 
reasonable showlng of conditlon not 
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consldered when former award was 
made. 

W.Va.—^Phillips V. State Compensa¬ 
tion Com’r, 174 S.E. 661, 114 W.Va. 
648. 

Oorrespondence held insnfficient 
<1) In general. 

Or.—Grunnett v. State Industrial Ac¬ 
cident Commission, 216 P. 881, 108 
Or. 178. 

71 C.J. p 1462 note 76 [b]. 

(2) Oorrespondence between a 
clalmant and industrial commission, 
relative to claim for additional 
award, which did not set forth facts 
predicating claim of violation of spe- 
cific safety requirement, was insuffl- 
cient to constitute an application for 
an additional award. 

Ohio.—State ex rei. Pruehauf Trailer 
Co. V. Coffinberry, 95 N.E.2d 381, 
164 Ohio St. 241. 

(3) A letter ftom compensation 
claimanfs attomey to industrial ac¬ 
cident commission, inquiring wheth- 
er claim had been filed, and request- 
ing commission to send proper form 
in case claim had not been filed, so 
that attorney could file claim Im- 
medlately, did not constitute an “ap¬ 
plication’’ for additional compensa¬ 
tion on account of aggravation of 
disability, especially in view of stat- 
utory requlrement that such an ap¬ 
plication set forth facts to show an 
aggravation of disability and degree 
thereof, and hence the commission 
in denying additional compensation 
acted on its own motion, and the 
commission’s order was not appeal- 
able. 

Or.—Jacoby v. State Industrial Acc. 
Commission, 106 P.2d 294, 166 Or. 
230. 

76. Me.—Gauthier ▼. Penobscot 
Chemical Fiber Co., 113 A. 28, 120 
Me, 73. 

77. Or.—Stacey v. State Industrial 
Accident Commission, 26 P.2d 
1092, 146 Or. 195. 

71 C.J. p 1463 note 78. 

Employers’ allegation. held sufficient 
In suit by employer and insurer 
for permission to discontinue com¬ 
pensation payments to clalmant un¬ 
der a judgment awarding weekly 
compensation, on ground that dis¬ 
ability had ceased, allegatlon that 
disability had totally “ceased” was 
equivalent to an allegatlon that 
claimanfs incapacity had “dimlnish- 
ed” within meanlng of the compen- 
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not essential, an application need not be considered 
insuflScient for failure to allege sufficient facts.^* 
A belated demand by an employee for compensation 
for a sympathetic aflaiction not otherwise related to 
the original injury does not constitute an applica¬ 
tion to modify or increase the compensation being 
paid for the original injury.*^® 

Being in the nature of a pleading,®® the petition 
should be consistent with the findings of the board 
in making the award.®! If it appears at the hear- 
ing that the petition does not conform to the evi- 
dence,®® the petition should be amended before 
the award is entered.®® Amendments to the ap¬ 
plication or petition may be made-in a proper case 
and the amended petition relates back to the time 


of filing of the prior petition and supersedes it*®- 

A defect in a petition ■V7ill not justify the reversal 
of an award where the employer was not prejudiced’ 
or misled by the defect.*® Objections to application 
should be considered by the board before proceeding^ 
with the case on the merits.*^ 

Estoppel or waiver as to insufficiency of applica^ 
Hon. Where the commission has treated an in- 
formal complaint as an application for readjustment 
of compensation and has made the additional awardi 
on that basis, the commission may be estopped to 
question the sufficiency of such application;** and 
the failure of a party to object timely to a petition 
which is too general may operate as a waiver or 


satlon act, and stated a canse of ac- 
tion. 

La.—^Avoyelles Wholesale Grocery 
Co. V. Elmore, App., 81 So.2d 434. 

Fetltioii held Insnffloient 

Where it was not apparent on the 
face of the petition that employee 
had suffered any increase of inca- 
pacity slnce determinatlon of origi¬ 
nal proceedlng in which he had been 
awarded a judgment for permanent 
partlal disabillty of a leg, employee 
was not entitled to an increase in 
compensation under statute. 

Tenn.—^Hay v. Woosley, 186 S.W.2d 
933, 175 Tenn. 475. 

ZTew and additional disabUity; 
ohange of oondition. 

(1) -Where employee did not allege 
in application for readjustment and 
reopening of workmen’s compensa¬ 
tion claim that his disability claimed 
was new, additional, and prevlous- 
ly undiscovered, but alleged that it 
had ezisted from date of his re- 
lease, employee could not have his 
case reopened, and commission had 
no authority to grant rellef upon it. 
Arlz.—London v. Industrial Commis¬ 
sion, 223 P.2d 929, 71 Ariz. 111— 
Graves v. Industrial Commission, 
223 P.2d 817, 71 Ariz. 74. 

(2) Affldavlt in support of motlon 
to reopen compensation award which 
contained no statement that there 
had been change in claimanfs condl- 
tlon ascribable to the Injury received 
was Insufflcient to warrant reopening 
of avrard. 

Ky.—Jude V. Cubbage, 251 S.W.2d 
584. 

Petition statlng wrong ground for 
modlflcation. 

Petition for modlflcation of work- 
men’s compensation award for death 
of claimanfs husband on the ground 
that decedenfs average weekly wage 
was erroneously computed could not 
be treated as a petition under sec- 
tion providing for modlflcation of 
agreement or award on change in 
disability of injured person. 


Pa.—^Busch V. Jones & Laughlln 
Steel Corp., 27 A.2d 666, 150 Pa.Su- 
per. 48. 

Change of eonditlcm as to nonooxn- 
pensable injiiry 

Where compensation clalmant, ap- 
plylng to Industrial commission for 
reopening of case on ground of 
change of condition after commis¬ 
sion denied claim for compensation 
for back injury, attached to applica¬ 
tion a physlclan's report referring 
only to back injury as causing such 
change and offered depositions of 
two other physlcians referring only 
to such injury as cause of further 
disability, and trial commlssioner 
stated that hearing was to deter- 
mine change of condition due to back 
injury, which he found was not re¬ 
suit of original accident, application 
was properly denied, although it did 
not speciflcally mention back injury. 
Okl.—^Nash v, Douglas Aircraft Co., 
214 P.2d 919, 202 Okl. 469. 

78- Okl.—Shawnee Mornlng News 
V. Thomas, 256 P. 937, 126 OkL 
166—Prairie Oil & Gas Co. v. King, 
235 P. 622, 109 Okl. 213. 

PaUuze to allege ohange in condition 
In proceeding before state indus¬ 
trial commission to recover addition¬ 
al compensation for temporary total 
disability, evidence adduced without 
objectlon showing a change in con¬ 
dition wlll sustain award, although 
change in condition is not alleged in 
petition. 

Okl.—^National Zlnk Co. v. State In¬ 
dustrial Commission, 107 P.2d 
1005, 188 Okl. 206. 

79. Kan,—Schweiger v. Sheridan 
Coal Co., 297 P. 688, 182 Kan. 798. 
71 C.J. p 1463 note 87. 

80i 111.—Snowdon & McSweeney Co. 
V. Industrial Commission, 155 N.E. 
277, 324 111. 423. 

81. 111.—Snowdon & McSweeney Co. 
V. Industrial Commission, supra. 

82. IlL—Snowdon & McSweeney Co. 
v. Industrial Commission, supra. 
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Evidence In proceedlngs to modify' 
award see infra §§ 1423-1426. 

83. 111.—Snowdon & McSweeney Co. 
V. Industrial Commission, supra. 

84. Okl.—Sllck V. Wallace, 26 P. 
2d 418, 166 Okl. 92. 

71 C.J. p 1463 note 82. 

Amendments held proper 
Where award of workmen's com¬ 
pensation for a **sprained** back was 
allowed and discontlnued, and appli¬ 
cation for modlflcation, statlng that 
Injury was the tearing apart of ver- 
tebrse of back, was denied, and pe¬ 
tition alleglng that claimant sus- 
tained a sacroiliac sprain, contu- 
sions of back, and arthritis of the 
spine, permittlng amendment of pe¬ 
tition to state that injuries super- 
imposed on previous condition of ar¬ 
thritis aggravated and accelerated; 
condition of arthritis was not an 
abuse of discretion, slnce the several 
descriptions of the effect of the in¬ 
jury did not change the time and 
place of injury or part of body In¬ 
jured, and were not inconsistent with> 
each other. 

Ohlo.—Baugh v. Industrial Commis¬ 
sion, 25 N.E.2d 463, 63 Ohlo App. 
142. 

85. N.J.—Prake v. a V. Hili & Co., 
187 A. 637, 117 N.J.Law 290. 

88. Me.—Gauthler v. Penobscot 
Chemical Fiber Co., 113 A. 28, 120- 
Me. 73. 

71 C.J. p 1453 note 81. 

87. Utah.—^McLaren v. Industrial 
Commission, 18 P.2d 640, 81 Utah. 
380. 

88. Xietter accepted as applioation. 
Where industrial commission, aft¬ 
er award for hernia injury, treatedf 
claimanfs letter as application for 
readjustment of compensation and 
made additional award on that basis, 
commission was estopped to question- 
sulflciency of letter as such appli¬ 
cation or its jurisdlction to make- 
award. 

Ariz.—^McManus v. Llndberg, 64 F- 
2d 997, 47 Ariz. 214. 
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estoppel,^® provided the essential elements for l^e 
application of the doctrine of estoppel are present.®® 

Special forms in special circumsfances. A special 
form of application for reopening of a compensa- 
tion claim may be required, under statutes expressly 
so providing, in special circumstances, as where 
specified times have elapsed since the date of the 
injury or death or since the date of the last pay- 
ment of compensation,®^ 

MedicdL reports. Where the statute so requires, 
the claimant must include with his application a 
certificate of the physician who attended him;®^ 
but in the absence of such a provision a medical re- 
port is not required to be attached to the applica- 
tion.®^ Under a rule to that effect, a petition to 
stop compensation to an employee, and its accom- 
panying affidavit, should contain facts as to the em- 
ployee*s physical condition but such requirement 
has been held not to be jurisdictional.®® 


Second petition to reopen award. Where a sec- 
ond petition for the reopening of a claim was filed 
after an order denying a prior petition therefor, and 
without an appeal having been taken from such or¬ 
der, the second petition presents only a claim for 
compensation based on the aggravation of claim- 
ant*s condition subsequent to the date of the order 
denying the first petition.®® 

Demurrers. Rules conceming demurrers as to 
pleadings generally have been applied to demurrers 
to petitions to increase, decrease, or terminate a 
compensation award.®*^ 

No prior award, Where there has been no award, 
an employee*s petition for additional compensation 
may, in some circumstances, be viewed as an origi- 
nal petition.®® 

Answer, In general, matters going to the defense 
of an application must be pleaded to be available.®® 


89. Failtixe to oliject or aak oon- 
tisLuaaoo 

Patltlon for revlew of compensa¬ 
tion award filed in general terms, tut 
on printed form fumislied by de- 
partment of labor, slgned by the pe- 
titioner and asking for a revlew of 
his incapacity was not subject to 
dismissal as Improperly drawn, 
where employer went to trlal with¬ 
out asking for a continuance on 
grounds of surprise or that petitlon- 
er make a fuller stat ement of the 
dispute between the parties. 

R,I.—MondlUo v. Ward Baking Co., 
57 A.2d 447, 73 R.I. 473. 

9a iSTo ground for invooatlon of es¬ 
toppel 

That employer treated a second 
petition as for compensation for in- 
creased dlsability did not preclude 
employer from questionlng its suffi- 
ciency where there was no ground 
upon which doctrine of estoppel in 
pais could be invoked against the 
employer. 

N.J,—^Toohey v. Gorman, 12 A.2d 873, 
125 N.J.Law 41. 

91. Statntory times held not to hare 
elapsed 

Where statute required that appli¬ 
cation for reopening of compensa¬ 
tion claim of injured employee must 
be made on special form after lapse 
of seven years from date of Injury 
or death and lapse of three years 
from date of last payment and that 
If award was made it should be 
granted from special fund, compen¬ 
sation board w€is entitled to treat 
physician's report made wlthin three 
years of last payment which set 
forth all pertinent facts necessary 
to application to reopen claim as 
such application. 

N.T.—^Finkle v. Cushing Stone Co., 
104 N.T.S.2d 692. 278 App.Div. 260, 


appeal denied 105 N.Y.S.2d 1006, 

278 App.Div. 985. 

92. Ikate flllng of oertifloate held 
sufflolent 

Failure of workman’s compensa¬ 
tion claimant, after award, to sub- 
mit physlcian’s certificate wlth ap¬ 
plication for readjustment of com¬ 
pensation, as required by statute, 
did not deprlve claimant of right to 
have application heard, where, after 
the award and shortly before the 
fillng of the application, claimanrs 
physician filed two reports of claim- 
ant’s condition. 

Ariz.—^Rhoades v. Lee Moor Con- 
tracting Co., 132 P.2d 432, 60 Ariz. 
161. 

93. Okl,—Wasson v. Tulsa Dairy 
Supplies, 315 P.2d 773. 

94. Mich.—Paselli v. XJtley, 276 N. 
W. 444, 282 Mich. 267. 

Rule held reasonable 

Bule of department of labor and 
Industry requlring petition to stop 
compensation to set forth facts as to 
employee’s physical condition and 
extent of disability, if any, is a rea¬ 
sonable requirement. 

Mich—^Paselli v. Utley, supra. 

95. Mich.—Seppi v. Ford Motor Co., 

279 N.W. 881, 284 Mich. 410. 

Pa.—^Brink v. Consolidation Coal Co., 
35 Pa.Dist. & Co. 651, 9 Som.Leg.J. 
269. 

Petition and affidavit held sufficient 

(1) Where employer’s petition 
urged stoppage of compensation not 
only because of asserted recovery of 
employee but because of employee's 
rehabilltation through resumption of 
employment, affidavit accompanying 
petition, even though it lacked a 
statement setting forth in detail em- 
ployee*s physical condition as re¬ 
quired by the rule of the commis- 
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Sion, was sufficient to confer juris- 
dictlon upon the department to stop 
compensation. 

Mich.—Seppi v. Ford Motor Co., 279 
N.W. 881, 284 Mich 410. 

(2) However, it was also held that 
a petition by attorney for Insurance 
carrier that he had been advised by 
employer that employee resumed his 
former duties cus of certain date at 
wage equal to or greater than that 
received at time of accident was in- 
sufficient, and should not have been 
entertained by department. 

Mich—Paselli v. Utley, 276 N.W. 
444, 282 Mich 267. 

96. Wash—Stevich v. Department 
of Labor and Industries, 47 P.2d 
32, 182 Wash 401. 

97. Admissiou by demurrer 
Demurrer to petition for addition¬ 
al workmen*s compensation benefits 
because of Increased incapacity ad- 
mitted alleged fact that demurrant 
was employer*s compensation Insur¬ 
ance carrier. 

Neb.—^Peek v. Ayres Auto Supply, 
59 N.W.2d 564, 157 Neb. 363. 

98. Frevious petition disxnissed on 
nierits 

Employee*s petition for additional 
compensation under compensation 
act was viewed as orlglnal petition, 
notwithstandlng previous petition 
was dismissed after hearing on mer¬ 
ita. 

N.J.—Smlth V. Klemm, 186 A. 784, 
14 N.J.Misc. 665. 

99. Cah—^Massachusetts Bonding & 
Ins. Co. V. Industrial Accident 
Commlssion of California, 168 P. 
1050, 176 C. 488. 

Ind.—Adams v. I. B. Smlth Const 
Co., 171 N.B. 882, 91 Ind.App. 629. 
Answer and notlce of defense to 
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Hence, a party desiring to avail himself of the de¬ 
fense o£ limitations must plead such defense.^ 
Where the accident commission gave notice that an 
award would be amended in the absence of good 
cause shown, and insurer appeared and objected on 
a particular ground, its failure to object on other 
grounds waived them.^ That a statute interposes 
a general denial to the application where no answer 
is filed does not operate to prevent a waiver from 
arising as to matters not raised.® However, an em- 
ployer is not estopped to claim the benefit of the 
final order of the commission, denying additional 
compensation for an increased disability, by failure 
to plead it in bar to a subsequent petition complain- 
ing of the same disability, the entire record of the 
case, including ali former orders or awards, being 


necessarily before the commission.*^ Amendments 
to an answer may be made in a proper case.® 

Issues, proofj and variance. In accordance with 
general rules, the issues on the proceeding to in- 
crease, decrease, or terminate a compensation award 
depend on the pleadings.® Such matters as are 
necessary to entitle applicant to the relief sought 
must be shown or proved;*^ but matters not in is- 
sue need not be proved.® The evidence should con- 
form to the pleadings;^ and evidence which is not 
excluded by any rule or principle of law may be in- 
troduced if it tends to support an issue made by the 
pleadings.1® Thus, in a proceeding for further 
compensation, the employer or insurer may prove 
that the employee’s condition was not related to the 
original injury.^^ 


orlginal claims for compensation 
see supra §§ 498-603. 

1. Cal.—^Western Pipe & Steel Co. 
V. Industrial Accident Commission 
of Callfornla, 14 P.2d 680. 126 C.A. 
226. 

Time for instltuting proceedlngs see 
supra § 856. 

2. Cal.—^Massachusetts Bonding & 
Ins. Co. V. Industrial Accident 
Commission of Californla. 168 P. 
1060, 176 C. 488. 

3. Ind.—Adams v. I. B. Smlth Const. 
Co., 171 N.B, 882, 91 Ind.App. 629. 

71 C.J. p 1463 note 96. 

4 . Cal.—^Benton v. Industrial Acci¬ 
dent Commission of Califomia, 240 
P. 1021, 74 C.A. 411. 

5. Proposal lield not to oonstitnte 
amendnient 

In proceeding for further compen¬ 
sation for total disability from trau- 
matic neurosis caused by Injuries, 
wherein It was agreed that em- 
ployee had received head and foot 
injuries, employei^s conditional pro¬ 
posal that If there was competent 
evidence of other injuries employer 
wlshed to amend its answer to in¬ 
clude statute of limitations dld not 
operate as an amendment 
Mich.—^Rajkovich v. Oliver Iron Min, 
Co., 290 N.W. 366, 292 Mich. 162. 

6. Pa.—^Foster v. Mellon Stuart Co., 
173 A 773, 114 Pa.Super.' 811. 

Issues. proof, and variance in origi¬ 
nal proceedlngs for compensation 
see supra §§ 604-608. 

Change In oonditlon as main Issne 
On application to revlew award 
because of change in physical condi¬ 
tion, main fact in issue is whether 
physical condition, as establlshed by 
evidence at previous hearing, has 
changed since that time. 

Ind.—^Morgan v. Wooley, 6 N.B.2d 
717, 103 Ind.App. 242. 

Xssnes as to both sides 

(1) Where employer filed petition 
to terminate compensation award for 


partlal disability, employee, by an- 
swering that he was then totally 
dlsabled, put in issue claim of em¬ 
ployer to terminate and also em- 
ployee*s demand for change from 
compensation for partial disability to 
that for total disability. 

Pa.—^Foster v. Mellon Stuart Co., 
173 A 773, 114 Pa.Super. 311. 

(2) Where employer’s petition to 
review prior award alleging a change 
in condition in that employee had 
completely recovered was consider- 
ed at same time as employee's peti¬ 
tion for review alleging that tem- 
porary total disability has ceased, 
leaving employee with a permanent 
partlal impalrment, industrial board 
had jurisdiction to award compen¬ 
sation for temporary total disability 
based upon a recurrence of hernia 
from which employee origlnally suf- 
fered. 

Ind,—Wolfcale v. Grush, 67 N.E.2d 
438, 116 Ind.App. 166. 

BSatter determined on prior applioa- 
tlon 

Leg amputation was before indus¬ 
trial commission when it dlsmissed 
application for modification of com¬ 
pensation award. with respect to 
QLuestion whether rlght to compen¬ 
sation for amputation was finally 
determined on failure to file applica¬ 
tion for rehearing, where commis¬ 
siones record disclosed that before 
such time claimant filed affidavit 
that he had leg amputated and pre- 
sented claim that his right foot had 
been amputated, and attendlng physi- 
cian prepared supplemental report in 
which amputation was mentioned 
five times. 

Ohlo.—State es: rei. Szalay v. In¬ 
dustrial Commission of Ohlo. 199 
N.B. 76, 130 Ohlo St 269. 

Matters held not in issue 

Where claimantes application for 
rehearing made no mentlon of any 
claimed aggravation to claimant*s 
right hip or leg and there had never 
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been a prior determination by de- 
partment of any disability to right 
hip or leg resulting from original 
injury and hearing before Joint board 
was limited strictly to matter of ag¬ 
gravation, regardless of fact that ev¬ 
idence took a wide range, joint board 
properly refused to conslder any 
claimed aggravation to right hip and 
leg, notwithstanding there was tes- 
timony relevant thereto. 

Wash.—Karlson v. Department of 
Labor and Industries of Wash.. 
173 P.2d 1001, 26 Wash.2d 310. 

7. Mich.—Woodcock v. Dodge Bros.. 
181 N.W. 976, 213 Mich. 233, 17 

AL. R. 203. 

71 C.J. p 1463 note 98. 

8. Ky.—Southern Mining Co. v. Wll- 
son, 280 S.W. 961, 213 Ey. 246. 

3. Variance held immatexial 

In compensation case, pleading of 
injuries as of date August 26, and 
proof as of date September 26, was 
held immaterial variance, since time 
was not essence of employee*s cause 
of action and Insurer was not shown 
to have been surprised. 

Tex.—^Indemnity Ins. Co. of North 
America v. Weeks, ClvApp., 76 S. 

W. 2d 926. 

10. Application held sidacient to 
admit proof 

Bmployee’s application, alleging 
that an award had been made be¬ 
cause of accidental injury, that em¬ 
ployer and employee had dlsagreed 
as to continuance of payments, and 
that injury had resulted in a perma¬ 
nent partial impalrment. was suffi¬ 
cient to admit proof of an impair- 
ment that resulted from the acci¬ 
dent. 

Ind.—^International Detrola Corp. v* 
Hoffman, 70 N.E.2d 844, 224 Ind. 
613. 

11 . Mass.—^Mqlkorn's Case, 174 N. 
E. 226, 274 Mass. 69. 
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§ 860 . Evidence 

a. Burden of proof 

b. Presumptions 

c. Admissibility 

d. Weight and suflSciency 

a. Burden of Proof 

In general, the burden of proof, or of provlng a change 
In the conditione on which an award of compeneation 
reste, Is on the party seeking to change an existing com- 
pensatlon order or award. 

Except in so far as the rule may be afFected by 
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evidence introduced or by the admission of a par¬ 
ty,the burden of proof, or of proving a cluinge 
in the conditions on which an award of compensa- 
tion rests, is on the party seeking to change an exist¬ 
ing compensation order or award.^^ 

Burden on efnployee. An injured employee seek¬ 
ing increased or continued compensation has the 
burden of proving his case and the necessary ele- 
ments thereof,^^ as by showing that his condition 
has changed since the last award, which has 
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12. Partiotilar facts lield not ad¬ 
mission 

Recognitlon by state Insurance 
fund that hernia was compensable, 
providing for operation and pay- 
ment of compensation untll em¬ 
ployee was deemed to have recov- 
ered, was held not admission that 
6mployee's subseqiuent condition was 
<du6 to operation so as to reauire 
fund to pro ve cessatlon of compen¬ 
sable disability. 

Idaho.—Carlson v. F. H. De Atley & 
Co., 46 P.2d 1089, 66 Idaho 713. 

13- Ga.—^Portson v. American Sur, 
Co., 89 S.B.2d 671, 92 Ga.App. 625. 
Idaho.—^Egus v. Triumph Mln. Co., 
232 P.2d 186, 71 Idaho 364—Skelly 
y. Sunshine Mining Co., 109 P.2d 
622, 62 Idaho 192—^Fackenthall v. 
Eggers Pole & Supply Co., 108 P. 
2d 300, 62 Idaho 46—^Boshers v. 
Payne, 70 P.2d 391, 68 Idaho 109. 
Xan.—Jones v. W, XJ. TeL Co., 192 
P.2d 141, 166 Xan. 1. 

Xy.—Coruwell v. Commonwealth, 200 
S.W.2d 286, 804 Xy. 182—W. E. 
Caldwell Co. v. Borders, 193 S.W. 
2d 463, 301 Xy. 843. 

14’eb.—^Ludwickson v. Central States 
Elee. Co., 6 N.W.2d 65, 142 Neb. 
808. 

:N.J‘.—Jersey City Printing Co. v. 
Xlochansky, 74 A.2d 432, 9 N.J. 
Super. 361, afflrmed 78 A.2d 742, 8 
N.J.Super. 186. 

Rotino V. J. P. Scanlon, Inc., 15 
A2d 336, 752, 126 N.J.Law 227, 
afflrmed 19 A.2d 777, 126 N.J.Law 
419. 

Duccl V, Xapo Dyeing & Prlnt 
Works, 23 A.2d 786, 20 N.J.Misc. 
47—^Drexl v. Jurgensen, 22 A.2d 
816, 19 NJ.Misc. 643—^Kersner v. 
New Jersey Good Humor Ice 
Cream Co., 16 A.2d 458, 18 N.J. 
Misc. 688. 

*Okl.—Sinclair Refining Co. v. Dun- 
can, 297 P.2d 663. 

Pa.—Thomas v. Susauehanna Col- 
Ueries Co., 25 A.2d 98, 148 Pa.Su- 
per. 161. 

Huha V. H. C. Prick Coke Co., 
Com.Pl., 4 Fay.L.J. 171, appeal dis- 
missed 27 A.2d 739, 149 Pa.Super. 
108. 

Wash.—^Earlson v. Department of 


Labor and Industries of Wash., 
173 P.2d 1001, 26 Wash.2d 810. 

71 C.J. p 1454 note 2. 

14. Arlz.—Jastrzebski v. Waslelew- 
ski, 308 P.2d 937. 82 Arlz. 92— 
London v. Industrial Commission, 
223 P.2d 929, 71 Ariz. 111—Cole 
V. Town of Miami, 88 P.2d 997, 62 
Arlz. 488. 

Idaho.—Howard v. Washington Wa- 
ter Power Co., 144 P.2d 210, 66 
Idaho 389. 

Xy.—^W. E. Caldwell Co. v. Borders, 
193 S.W.2d 463. 301 Ky. 843. 

La.—^Dees v. Loulslana 011 Refining 
Corporation, App., 162 So. 697. 
Mass.—^Hummer’s Case, 69 N.E.2d 
296, 317 Mass. 617. 

Mlnn.—Bomerslne v. Armour & Co., 
30 N.W.2d 626, 226 Mlnn. 157. 

Okl.—Osborne v. State Industrial 
Commission, 112 P.2d 384, 188 Okl. 
616. 

Pa.—^Porto V. Philadelphia & Read- 
Ing Coal & Iron Co., 10 A2d 29, 137 
Pa,Super. 690—^Zuro v. McClintic 
Marshall Co., 195 A. 160, 129 Pa. 
Super. 143. 

Burden, of proving particular ele¬ 
menta 

(1) Workmen’s compensation 
claimant seeking to show that stat¬ 
ute of limitations had not run on ap- 
plication to reopen his case on 
ground of mental incompetency was 
required to show actual existence of 
mental incompetency during period 
in which he claimed statute was 
suspended and during which he had 
no commlttee. 

N.T.—^Macraken v. R. & B. Lunch 
Co., 119 N.T.S.2d 827, 281 App.Div. 
215, reargument denied 120 N.Y.S. 
2d 264, 281 App.Dlv. 912. 

(2) Where applicatlon to revlew 
award because of change of condi¬ 
tions was filed more than two years 
after original accident, claimant was 
required to prove, and industrial 
board was required to find, time 
when permanent partlal impairment 
occurred. 

Ind.—International Detrola Corp. v. 
Hoffman, 70 N.E.2d 844, 224 Ind. 
613. 

(3) In proceedlngs by claimant to 
recover additional compensation un¬ 
der compensation act on ground that 
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employer violated safe-place statute 
and safety orders of industrial com¬ 
mission, claimant had burden to es- 
tablish that safe-place statute or 
safety orders, or one of them, were 
violated by employer. 

Wis.—^Hipke v. Badger Paper Mills, 
62 N.W.2d 401, 261 Wis. 226. 
Disability despite ratum, to woxk 
Where an employee who has lost a 
specific member of his body returns 
to Work, and does work asslgned to 
hlm, before end of period during 
which employee is paid compensa¬ 
tion for specific loss, and employee 
wishes to claim that in spite of being 
back at work and eamlng wages, he 
is permanently and totally disabled, 
burden is on employee to show basis 
of such claim. 

La.—^Pourciau v. Board of Com’rs of 
Port of New Orleans, App., 12 So. 
2d 36. 

15. Ariz.—Graves v. Industrial 
Commission, 223 P.2d 817, 71 Ariz. 
74. 

Idaho.—^Packenthall v. Eggers Pole 
& Supply Co., 108 P.2d 300, 62 Ida¬ 
ho 46. 

Ind.—^Berkey v. Chase Bag Co., 187 
N.E. 679, 98 Ind.App. 176. 

Ky.—^W. E. Caldwell Co. v. Borders, 
193 S.W.2d 453, 301 Xy. 843. 

Mich.—Catina v. Hudson Motor Car 
Co., 262 N.W. 266, 272 Mich. 377. 
N.J.—^Plorek v. Board of Ed., City of 
Newark, 87 A.2d 381, 18 N.J.Super. 
426. 

Pasquale v. Clyde Plece Dye 
Works, 1 A2d 45, 120 N.J.Law 667 
—Cirillo v. United Engineers & 
Constructors, 198 A. 768, 120 N.J. 
Law 225, reversed on other 
grounds 3 A.2d 596, 121 N.J.Law 
611—Tucker v. Frank J. Beltramo, 
Inc., 186 A 821, 117 N.J.Law 72, 
affirmed 192 A 62, 118 N.J.Law 
801. 

Breheny v. Essex County, 33 A 
2d 294, 21 N.J.Misc. 253, certiorari 
dismissed 41 A2d 890, 132 N.J. 
Law 684, aflirmed 45 A2d 700, 134 
N.J.Law 129—^Drexl v. Jurgensen, 
22 A.2d 816, 19 N.J.Misc. 648— 
Lieberman v. Warman, 20 A2d 
606, 19 N.J.MISC. 417—Clrcelli v. 
Falco, 5 A2d 61, 17 N.J.Misc. 94— 
Flschman v. Joseph Fish & Co., 
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lessened his ability to labor and perform work,i6 bility was directly and proximately catised by the 
that he has suffered new, additional, and previously original injury,!^ that it affects his eaming ca- 
iindiscovered disability,i7 that the increased disa- pacity,!® and that his present compensation is 


198 A. 398, 16 IT.J.Mlsc. 165— 
De Marco v. F. H. McGraw Co., 
172 A. 798, 12 N.J.Mlsc. 496. 

Okl.—Sinclair Reflningr Co. v. Dun- 
can, 297 P.2d 663—Slgler v. Til- 
lery and Jones, 292 P.2d 423— 
H. & H. Supply Co. V. Bryant, 231 
P.2d 686, 204 Okl. 616—Lumber- 
men’s Supply Co. v. Mackey, 206 
P.2d 870, 201 Okl. 296—Osborne v. 
State Industrlal Commisslon, 112 
P.2d 384, 188 Okl. 616—Payne 

Drilling Co. v. Shoemake, 97 P.2d 
881, 186 Okl. 346—Indlan Territory 
Illuminatlng Oil Co. v. State In¬ 
dustrlal Commisslon, 90 P.2d 398, 
186 Okl. 72—Rose v. Champlln Re- 
fining Co., 86 P.2d 317, 184 Okl. 
203. 

Or.—^Hisey v. State Industrlal Acc. 
Commisslon, 99 P.2d 475, 163 Or. 
696. 

Pa.—^Holtz V. McGraw & Bindley, 64 
A.2d 905, 161 Pa.Super. 871—Kil- 
gore V. State Workmen’s Ins. 
Fund, 193 A. 294, 127 Pa.Super. 
213. 

Tex.—^Independence Indemnlty Co. v. 
White, Com.App., 27 S.'W.2d 629. 

General Am. Cas. Co. v. Rosas. 
Civ.App., 275 S.W.2d 670, refused 
no reversible error. 

Wash.—^Lyle v. Department of Labor 
and Industries, 304 P.2d 668, 49 
Wash.2d 640—Johnson v. Depart¬ 
ment of Labor and Industries, 278 
P.2d 610, 45 Wash.2d 71—^Moses v. 
Department of Labor and Indus¬ 
tries, 268 P.2d 665, 44 Wash.2d 611 
—^Kleven Department of Labor 

& Industries of State, 243 P.2d 488, 
40 Wash.2d 416—^Hastlngs v. De¬ 
partment of Labor and Industries, 
163 P.2d 142, 24 Wash.2d 1—Coop- 
er V. Department of Labor and 
Industries, 147 P.2d 622, 20 Wash. 
2d 429—Smith v. Department of 
Labor and Industries of Washing¬ 
ton, 38 P.2d 1016, 180 Wash. 84. 
W.Va.—State ex rei. Conley v. Pen- 
nybacker, 48 S.B.2d 9, 131 W.Va. 
442. 

71 C.J. p 1454 note 3. 

Chaagg frou paxtial to total dlsabU. 
Ity 

Pa.—Sorby v. Three Rivers Motors, 
114 A.2d 847, 178 Pa.Super. 187— 
Reager v. Day & Zlmmerman, 94 
A.2d 81, 173 Pa.Super. 102—^Hughes 
V. H. Kellogg & Sons, 13 A.2d 98, 
139 Pa.Super. 680. 

Xnorease or reonrreaoe of Oisabillty 
A compensation claimant who pe- 
tltloned for Increased payments be- 
cause of an alleged recurrence and 
increase of disability had burden to 
prove that dlsablllty had In fact re- 
curred or increased. 

Hl.—Czerny v. Industrlal Commls- 
slon, 16 N'.B.2d 789, 369 DI, 276. 
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Ko prior adJndicatioB. as to disabili¬ 
ty 

Where no adjudication had been 
made In original workmen^s compen¬ 
sation award as to extent of injured 
employee’s disability, proof of 
change or deterioration in em- 
ployee's condition slnce original 
award was not essentlal to subse- 
Quent award granting employee ad¬ 
ditional compensation. 

Ga.—General Motors Corp. v. Cralg, 
86 S.B.2d 441, 91 Ga.App. 239. 
Separate and distinot disability 
Where it was determlned by two 
referees and aflBLrmed by compensa¬ 
tion board that claimanfs injury 
had resolved itself into permanent 
loss of use of foot, claimant would 
be required, in order to obtain addi¬ 
tional compensation, to show that by 
reason of an injury to some organ 
or portion of his body. other than his 
foot, he was suffering a disability 
separate from disability normally 
fiowing from loss of use of his foot. 
Pa.—^Porto V. Philadelphia & Read- 
Ing Coal & Iron Ca, 10 A.2d 29, 137 I 
Pa.Super. 690. 

ZhcteiLt of iznpairmeiLt from snbse- 
CLuent l&jTuy 

A claimant seeking compensation 
for aggravation of prior injury must 
Show extent of impairment resulting 
frofci subsequent injury. 

Or.—^Keefer v. State Industrlal Ac¬ 
cident Commisslon, 136 P.2d 806, 
171 Or, 406. 

Wash.—Clayton v. Department of 
Labor and Industries, 296 P.2d 676, 
48 Wash.2d 764—^Moses v. Depart¬ 
ment of Labor and Industries, 268 
P.2d 665, 44 Wash.2d 611. 

16. Neb.—^Peek v. Ayers Auto Sup¬ 
ply, 71 N.W.2d 204, 160 Neb. 668. 
Okl.—^Payne Drilllng Co. v. Shoe¬ 
make, 97 P.2d 881, 186 Okl. 346— 
Rose V. Champlln Reflning Co., 86 
P.2d 317, 184 Okl. 208. 

Wash.—^Moses v. Department of La¬ 
bor and Industries, 268 P.2d 666, 
44 Wash.2d 611. 

17- Ariz.—Jastrzebski v. Wasielew- 
skl, 308 P.2d 937, 82 Ariz. 92— 

London v. Industrlal Commisslon, 
223 P.2d 929, 71 Ariz. 111. 

18. Ariz.—Jastrzebski v. Waslelew- 
ski, 808 P.2d 937, 82 Ariz. 92— 

Cralg V. De Berge, 198 P.2d 442, 
67 Ariz. 168. 

lowa.—Corpus Juris cited in Rose v. 
John Deere Ottumwa Works, 76 
N.W.2d 766, 760, 247 lowa 900— 
Oldham V. Scofield & Welch, 266 
N.W. 480, 222 lowa 764, modlUed 
on other grounds and rehearing 
overruled 269 N.W. 926, 222 lowa 
764. 

Ky.—Jude r. Cubbage, 261 S.W.2d 
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684—W. B. Caldwell Co. v. Boi> 
ders, 193 S.W.2d 453, 801 Ky. 843. 
Mass.—^Bums' Case, 9 N.E.2d 719, 
298 Mass. 78. 

N.J.—Giacchi v. Rlchmond Bros. Co., 
78 A.2d 109, 11 N.J.Super. 76, opln- 
lon adhered to 79 A.2d 488, 12 N.J. 
Super. 808. 

Okl.—Sinclair Reflning Co. v. Dun- 
can, 297 P.2d 668—Slgler v. Tlllery 
and Jones, 292 P.2d 423 —& H 
Supply Co. V. Bryant, 231 P.2d 685, 
204 Okl. 615—^Lumbermen's Supply 
Co. V. Mackey, 206 P.2d 870, 201 
OkL 296—Osborne v. State Indus- 
trial Commisslon, 112 P.2d 384, 188 
Okl. 616—^Payne Drllling Co. v. 
Shoemake, 97 P.2d 881, 186 OkL 
345—^Indian Territory Illumlnating 
Oil Co. V. State Industrlal Com- 
mission, 90 P.2d 398, 185 Okl. 72— 
Blackbum Const, Co. v. Kennedy, 
88 P.2d 881, 184 Okl. 549—Rose v. 
Champlln Reflning Co., 86 P.2d 317, 
184 OkL 203. 

Wash.—Tonkovlch v. Department of 
Labor & Industries of State, 195 
P.2d 638, 31 Wash.2d 220—^La Lone 
V. Department of Labor and In¬ 
dustries, 100 P.2d 26, 8 Wash.2d 
191—^Nagel v. Department of La¬ 
bor and Industries, 66 P.2d 318, 
189 Wash. 631—Stevich v. Depart¬ 
ment of Labor and Industries, 47 
P.2d 82, 182 Wash. 401. 

71 C.J. p 1454 note 4. 

19b Ariz.—Jastrzebski v. Wasielew- 
skl, 808 P.2d 937, 82 Ariz. 92. 
Mich.—^Wleland v. Dow Chemical Co., 
54 N.W.2d 708, 384 Mich. 427. 

Bula not affeoted by statutory proul. 
sion 

Under provlsion of compensation 
act basing pairments for partial dis¬ 
ability on dillerence between former 
wages and subsequent earning power, 
and providing that “earning power*' 
should not be less than subsequent 
earnlngs, recelpt thereafter of equiv- 
alent wages does not affect burden of 
proof. 

Pa.—Holtz V. McGraw & Bindley, 64 
A.2d 906, 161 Pa.Super. 871. 

Agrreexnent for resnsnptlon of pay- 
ments 

To entltle injured employee to re- 
sumption of compensation payments, 
stopped by agreement providing for 
resumption thereof if future disabil¬ 
ity from injuries developed or he be- 
came unable to continue work be- 
cause of disability due to accident, 
burden was on him to prove disabili¬ 
ty lessenlng his' earning capaclty 
because of accident, and proof of 
physical condition not Impalrlng 
such capaclty Insufflclent. 

Mich.—^Kalonsky v. Goebel Brewing 
Co.. 276 N.W. 706, 282 311ch. 
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inadequate.20 

In the event of the death of an employee who had 
been receiving compensation for a compensable in- 
jury, the bnrden on dependent daimant is only to 
prove a causal relation between the adjudicated 
compensable injury and the death.^^ 

Burden on employer, On the other hand, an em- 
ployer or insurer seeking to reopen an award or 
otherwise to secure a diminution or discontinuance 
of compensation has the burden of proving his 
case,22 as by showing a change or improvement 
in the employee^s condition,23 as that the inca- 
padty of the employee has diminished^^ or ceased,25 
or that, if his disability continues, such continuance 
is due to disconnected causes and not to the origi- 
nal injury,26 although it has been held that if the 
employer establishes that disability was not caused 
by the original injury he need not go further and 
affirmatively show that it was due to some other 


cause.27 Before an employer can avail himself of 
the plea of the statute of limitations providing that 
the board shall not modify an award after the ex- 
piration of one year from termination of the com- 
pensation period fixed in the original award, he is 
burdened with showing when the disability end- 
ed.28 

The employer or insurer also has the burden of 
showing that the employee is now able to resume 
Work of the same kind or of the same general char¬ 
acter as the work in which he was engaged at the 
time he received the injuries for which he was 
awarded compensation in the first instance;^® qj. 
is able to perform such work as is ordinarily avail- 
able in the community in which he resides, and can 
thereby eam sufficient wages to justify a finding of 
partial incapacity;30 or that employment tendered 
by the employer, which daimant refused to accept, 
was such as daimant could perform.si 


SO. Mo.—Tabacchl t. Garavelll, 

App., 62 S.W.2d 667, 668. 

21. N.J.—^Hagerman v. Lewls lium- 
ber Co., 98 A.2d 632, 24 N.J.Super. 
120, affirmed 99 A.2d 618, 13 N.J. 
816. 

22. Cal.—^Brown v. Industrlal Acc. 
Commission of Cal., 111 P.2d 931, 
44 C.A.2d 6. 

Ind.—^Earhart v. Cydone Fenee Co., 
4 N.S].2d 671, 102 Ind.App. 684. 
Mlcb.—^Pretzer v. State Fsychopathlc 
Hospltal, 282 N.W. 218, 286 Mlch. 
464. 

Okl.—^Reams v. Malcolm, 122 P.2d 
145, 190 Okl. 213—Thomas Conlln 
Co. V. Guckian, 60 P.2d 299, 174 
Okl. 463. 

Pa.—^Manno v. Tri-State Bnglneering 
Co., 48 A2d 122, 169 Pa.Super. 267. 
71 C.J. p 1464 note 7. 

Bvurdea of proof aa to partlcnlar 
matteni 

(1) Employee reslstlng petitlon by 
employer to revlew exlsting award 
of compensation do es not bave bur¬ 
den of proving loss of earnlng ca- 
pacity, bnt employer as petitioner 
must prove extent of employee’s in- 
capaclty. 

R.I.—Wareham v. XJ. S. Kubber Co., 
64 A.2d 372, 78 R.I. 207. 

(2) An employei^s failure to ap- 
peal from original award of compen¬ 
sation for total disability resultlng 
from leg Injury, and his making of 
pajntnents thereunder for more than 
a year, amoimted to an ’’admission” 
that employee had been totally dis- 
abled by leg injury for period of ap- 
proxlmately two years, and employ¬ 
er, thereafter disassoclating leg Inju¬ 
ry from pre-existing lung condition 
and asslgnlng twenty-flve per cent of 
disability to leg injury and seventy- 
five per cent to lung condition and 


reducing compensation accordingly, 
assumed a heavy burden of proof. 
Pa.—Thomas v. Susquehanna Col- 
lieries Co., 26 A2d 98, 148 Pa.Su¬ 
per. 161. 

23. Ga.—Maryland Cas. Co. v. Plt- 
man, 36 S.E.2d 819, 72 Ga.App. 838. 

Ky.—^Department of Hlghways v. 
Harrell, 163 S.W.2d 287, 291 Ky. 
90. 

Mlch.—^Pretzer v. State Psychopathic 
Hospltal, 282 N.W. 218, 286 Mlch. 
454. 

Pa.—^Monarko v. Culmerville Coal 
Co., 47 A2d 295, 169 Pa.Super. 126. 

Herbert v. Glen Alden Coal Co., 
47 Pa.Dlst. & Co. 48, 37 LiUZ.Leg. 
Reg. 61. 

Va.—J. A Poust Coal Co. v. Messer, 
80 S.B,2d 633, 196 Va. 762. . 

W.Va.—^Blosser v. State Compensa¬ 
tion Com’r, 61 S.B.2d 71, 132 W.Va. 
112 . 

71 C.J. p 1454 note 8. 

24. La.—^Johnson v. Calcasieu Sul- 
phate Paper Co., App., 142 So. 861. 

Neb.—^Ludwickson v. Central States 
Elee. Co., 6 N.W.2d 66. 142 Neb. 
308. 

N.J.—^Blazlak v, Eastwood-Nealley 
Corp., 57 A2d 558, 26 N.J.Misc. 
116. 

Pa.—^Holtz V. McGraw & Bindley, 64 
A2d 905, 161 Pa.Super. 371. 

Matichak v, Motley Coal Co., 
Com.Pl,, 56 Lsick.Jur. 49—Cahn v. 
Savitz, Com.Pl., 46 Liack.Jur. 47. 

25. Ind.—^Earhart v. Cydone Penee 
Co., 4 N.E.2d 571, 102 lnd.App. 634. 

Okl.—^Van Ness Const. Co. v. Walt- 
cher, 96 P.2d 858, 185 Okl. 657— 
Davon Oil Co. v. State Industrlal 
Commission, 61 P.2d 679, 177 Okl. 
612—^Thomas Conlin Co. v. Guckian, 
60 P.2d 299, 174 Okl. 463—Marland 
V. Forrester, 28 P.2d 642, 167 Okl. 
140. 


Pa.—^Boyle v. Boyle, 100 A.2d 386, 174 
Pa.Super. 188—^Rosa v. Paint Creek 
Collieries, 86 A.2d 670, 170 Pa.Su¬ 
per. 540. 

Callahan v. Philadelphia & Read- 
ing Coal & Iron Co., Com.PL, 28 
Northumb.Leg.J. 61—^Kom v. Car- 
negie Coal Corp., Com.Pl., 25 Wash. 
Co. 41. 

71 C.J. p 1466 note 10. 

Bnrden not on olaimant 
Industrlal accident commissiones 
decree in compensation proceedlng 
suspendlng paymenta, although no 
dndlng was made that Incapacity 
had ended, and demanding an at- 
tempted demonstration of daimant’s 
Incapacity, was erroneous for im- 
properly placing a burden on claim- 
ant to make an attempted demon¬ 
stration of her eamlng capaclty. 

Me.—Shoeniaker’s Case, 51 A2d 484, 
142 Me. 321. 

26. N.J.—Giater v. Westlnghouse 
Elee. & Mfg. Corp., Lamp Dlvlsion, 
78 A.2d 403, 11 N.J.Super. 338— 
Calicchio v. Standard Brands, 64 
A.2d 236, 1 N.J.Super, 276—Du- 
casse V. Walworth Mfg. Co., 62 A 
2d 480, 1 N.J.Super. 77. 

Lieberman v. Warman, 20 A2d 
604, 19 N.J.Misc, 417. 

71 C.J. p 1455 note 11. 

27. Ky.—^Lewis v. Fordson Coal Co., 
60 S.W.2d 586, 249 Ky. 268. 

28. Ind.—American Chain Co. v. 
Salters, 140 N.E. 436, 80 Ind.App. 
410. 

29. Ind.—^Earhart v. Cydone Fenee 
Co., 4 N.E.2d 671, 102 Ind.App. 684. 

30. Me.—Qagnon’s Case, 66 A2d 6. 
144 Me. 131. 

Pa.—^Kutney v, William Penn Col- 
liery Co., Com.Pl., 8 Sch.Reg. 84. 

31. Mlch.—^Kolenko v. U. S. Rubber 
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Availability of '%igkt work** Where an employer 
or insurer seeks reduction of compensation and it 
appears that the employee has so far recovered as 
to be able to perform light work, it has been held 
that the employer or insurer is not under the bur- 
den of showing that light work is available to the 
employee, 2 that the burden rests on the em¬ 

ployee to show that such work is unavailable.^^ 
However, it has also been held that the burden is on 
the employer to prove that light work, such as 
wouki have therapeutic value in enabling the injured 
employee to rehabilitate himself, was available to 
him.^^ 

b. Fresmnptions 

Varlous presumptions and Inferences of fact obtain 
In proceedinga to Increase, decirease, or terminate a com¬ 
pensation award, such as a presumption that the physfcal 
condition of the employee at a former time continues. 

Various presumptions and inferences of fact have 
been held to obtain in a proceeding to increase, de- 
crease, or terminate a compensation award.36 Thus, 
the physical condition of an employee shown to have 
existed in a former workmen’s compensation pro¬ 
ceeding or at a former time, is presumed to continue 
so until rebutted,^® although it is also presumed not 
to continue beyond the period for which compen¬ 
sation was paid him by the employer ;37 and where 
the original disability was found to be compensable, 
the subsequent partial disability is entitled to a pre¬ 
sumption of continuing causally related disability in 
a subsequent proceeding.38 AA^ere an employer or 


Insurance carrier seeks to discontinue compensation 
on the ground that continued disability is due mere- 
ly to a preexisting disease, there is a presumption 
that continued disability is due to the accidental in- 
jury.^® 

Under a statute providing that any disability be- 
ginning more than a stated period from the date of 
the accident shall be conclusively presumed not to 
be due to such accident, the presumption is so far 
conclusive as to deprive the commissioa of the pow- 
er to infer a causal connection no matter what evi- 
dence may be adduced to show it,^® akhoi^ the 
statutory presumption is inapplicable to a disability 
beginning before expiration of the specified period 
and recurring thereafter.^i In the absence of a 
showing to the contrary, it is presumed that the in¬ 
jured employee would have taken advantage of se¬ 
lective work which he could have performed in his 
injured condition, if such work had been avail- 
able.^2 In an employee*s proceeding to secure addi- 
tional compensation, it will be presumed from the 
original adjudication that there was a compliance 
with the jurisdictional requirements of timely giv- 
ing of notice of injury^s filing of claim 

for compensation.^* 

c. Admissibility 

In general, evidence which Is relevant and materlal 
to prove or disprove an iesue, and competent under gen¬ 
eral rules, is admiesible in proceedings to increase, de- 
crease, or terminate a compensation award. 


Products, 280 N.W. 148, 286 Mich. 
159. 

32. Mass.—^In re Glnley, 138 N.B. 
719, 244 Mass. S46. 

71 C.J. p 1455 note 13. 

33. Me.—Connelly’s Case, 119 A. 664, 
122 Me. 289. 

34. Pa.—^Rosa v. Palnt Creek Col- 
lieries, 86 A.2d 670, 170 Pa.Super. 
540. 

Bckley v. Rae, Com.Pl., 31 Luz. 
Leg.Regr. 421, afflrmed 128 Pa.Su¬ 
per. 677, 194 A. 676—Centofantl v. 
Industrlal Collieries Corp., Com. 
Pl., 22 Wash.Co. 66. 

Contra Tednock v. Hazle Brook CoaI 
Co., 167 A. 236, 109 Pa.Super. 182. 

35. Fayment of olieck 

Date of check of workmen^s com¬ 
pensation commlssloner maklng last 
payment of a permanent disability 
award creates a rebuttable presump¬ 
tion that such payment was on that 
day recelved by claimant. 

W.Va.—^Tork v. State Compensation 
Com’r, 35 S.E.2d 363, 128 W.Va. 16. 

36. N.J.—Walker v. Albrlght, 196 A. 
378, 119 N.J.Law 286. 

Okl.—Thomas Conlln Co. v., Gucklan, 
50 P.2d 299, 174 Okl. 463. 


Pa.—Suarez v, DeAngells Coal Co., 
Com.PL, 40 Lack.Jur. 101. 

Presumption held not zebatted 

(1) In general. 

Ariz.—^Hurley v. Industrlal Commls- 
slon, 318 P.2d 357, 83 Arlz. 178. 

(2) A statement by commisslon- 
er of labor in his brief that he had 
made an ezamlnation of claimant, 
whose disability had been previous- 
ly adjudged by workmen's eompensa- 
tlon bureau as total, and that clalm- 
ant’s disability was not total, was 
insufflcient to destroy presumption 
that total disability continued. 

N.J.—^Walker v. Albrlght, 196 A. 378, 
119 N.J.Law 286. 

Bestoratlon of compensation at loss 
of employment 

Under statute providing that com¬ 
pensation payable to workman, when 
added to his eaming capacity after 
injury, should not exceed average 
weekly earnlngs at time ,of Injury, 
when employee seeks to jhave com¬ 
pensation restored becaujse he has 
lost employment he shotUd not be 
required to xnake showing of actual 
change of physica! condition which 
would discourage attempts at re- 
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habilitation by imposing au unfair 
hazard thereon. 

Mich.—^Markey v. S. S. Peter & Paul’8 
Parish, 274 N.W. 797, 2«1 Mich. 
292. 

37. Ii€L—^Mitchell v. T. L. James & 
Co., App., 176 So. 245—Dees v. 
Loulsiana Oll Rellnlng Corporation, 
App., 162 Se. 697. 

Pa.—^Powell V. Susquehanna Col¬ 
lieries Co., 32 Luz.Ijeg.Reg. 161. 

sa N.T.—Brewka v. Moliet, 112 N. 
T.S.2d 122, 279 App.Div. 1104. 

89. Okl.—Channlng v. Payton, 4 P. 
2d 1, 152 Okl. 153. 

40. Colo.—^Industrlal Commission of 
Colorado v. Weaver, 264 P. 444, 81 
Colo. 191. 

41. Colo.—^Industrlal Commission of 
Colorado v. Weaver, supra. 

42. Va.—A. Foust Coal Co. v. 
Messer, 80 S.£12d 588, 195 Va. 762. 

43. Tex.—Wlggins v. Standard Acci¬ 
dent Ins. Co., Clv.App., 61 S.W.2d 
679. 

44. Tex.—Wiggins v. Standard Ac¬ 
cident Ins. Co., supra. 
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While, where express statutory provisions to that under the general rules,^^ is inadmissible. 
effect exist, the administrative compensation agency Since evidence to show increase or decrease in 
is not bound by common-law or statutory rules of be predicated on the condition and 

evidence,« and may receive such evidence as m determined at the original hearing, evidence 

its judgment would best ascertain the nghts of the jg admissible ;50 but evidence is not admis- 

parties,46 it is generally held, in accordance with ^jgprove an issue which has been 

rules goveming the admissibility of evidence in cml decided by the original award or order.si 

actions generally, that in a proceeding to increase, 

decrease, or terminate a compensation award, any Employee*s application to increase compensation, 
evidence which is relevant and material to prove or The general rules discussed above have been applied, 
disprove a particular issue, and competent under the in proceedings on an employee’s application for an 
general rules of evidence, is admissible and, con- increase in the amount of compensation,®^ to evi- 
versely, that evidence which is irrelevant or imma- dence offered to prove a change in the employee s 
terial,^® or which from its nature is incompetent condition,®^ or to prove the continuance or perma- 


45. U.S.—Bethlehem Shlpbuildlngr 
Corp. v. Cardillo, C.C.A.Mass., 102 
F.2d 299, certiorari denled 69 S.Ct 
1042, 307 U.S. 646, 83 L.Ed. 1626. 

4& U.S.—Bethleliein Shipbulldlngr 
Corp. V. Cardillo, supra. 
Competenoy not llmited to newly dis* 
eovered evidenoe 

tJ.S.—^Bethlehem Shlpbulldlng Corp. 
V. Cardillo, supra. 

47. Arlz.—Schultz v. Industrial 
Commlssion, 37 P.2d 372, 44 Arlz. 
367. 

N.J.—Drexl v. Jurg:ensen, 22 A.2d 
816, 19 N.J.Misc. 643. 

Ohlo.—^Dean v. Industrial Commis- 
sion, 81 N.E.2d 813, 86 Ohlo App. 
106—^Phillips V. Industrial Com¬ 
mlssion, 61 N.E12d 233, 76 Ohlo 
App. 131. 

BtipnlatioiL of faets 
On compensation hearing on ground 
of change in condition, stipulatlon 
of facts as to claimanfs condition, 
theretofore entered into and flled 
wlth industrial commlssion, may be 
consldered as evidence of facts stlp- 
ulated. 

Okl.—^EAnsas Bxplorations v. Wrlght, 
49 P.2d 66, 173 Okl. 411. 

48. Ga.—^ECartford Accident & In- 
demnity Co. v. Camp, 26 S.B.2d 679, 
69 Ga.App. 768. 

48. Ga.—^Royal Indem. Co. v. Bahb, 
16 S.E.2d 907, 66 Ga.App. 61. 
Wash.—^Kresoya v. Department of 
Labor and Industries, 240 P.2d 267, 
40 Wash.2d 40. 

BAswom ez pazte statement 

(1) Where speclal indemnlty fund 
was not a party to prior joint petl- 
tion settlement hearing In which un- 
swom statement of doctor, intro- 
duced by agreement, showed that 
clalmant sustalned permanent par- 
tial disabllity as resuit of last Injury, 
and ex parte statement was not of¬ 
fered in evidence in later proceeding 
for additional compensation against 
fund, and fund dld not agree that 
such statement could be consldered 
against it, commlssion was without 
authority to conslder such statement 


as basis for enterlng award against 
fund. 

Okl.—Speclal Indem. Pund v. Knight, 
200 P.2d 766, 201 Okl. 24. 

(2) In workmen*s compensation 
proceedings, a wrltten statement 
which was made by clalmant* s doctor 
as part of original clalm for aggrava- 
tion but which was inconsistent with 
doctor* s testimony was not evidence 
on which clalmant could rely to es- 
tablish his case and was at most a 
prior unsworn statement which 
could serve no purpose except that 
of impeachment. 

Wash.—^Prince v. Department of La¬ 
bor and Industries of Wash., 286 P. 
2d 707, 47 Wash.2d 98. 

50. N.J.—^Ducci V. Kapo Dyeing & 
Print Works, 28 A.2d 786, 20 N.J. 
Mlsc. 47—^Drexl v. Jurgensen, 22 A. 
2d 816, 19 N.J.Misc. 643—Lieber- 
man v. Warman, 20 A.2d 604, 19 N. 
J.M1SC. 417. 

Paxtloiilar evidence held admissible 

Where compensation award based 
on receipt and report or stipulatlon 
Is made by industrial commlssion, 
and It Is imposslble to determine 
what character of disabllity was in- 
cluded In award, commlssion, on sub- 
seoLuent hearing, may consider com¬ 
petent evidence to determine charac¬ 
ter or extent of disabllity determined 
by prior award. 

Okl.—Croxton & Bucklin v. Bucha- 
nan, 39 P.2d 91, 170 Okl. 170. 

51. Arlz.—^Nevitt v. Industrial Com¬ 
mlssion, 217 P.2d 1039, 70 Arlz. 
172. 

Fartionlar evidence held inadmlssL 
ble 

(1) On review of compensation 
award based on alleged change In 
employee’s condition, evidence that 
condition causing disabllity was not 
caused by accident Is incompetent 
and Inadmisslbla 

Ga.—^Hartford Accident & Indemnlty 
Co. V. Camp, 26 S.E.2d 679, 69 Ga. 
App. 768. 

(2) Compensation clalmanfs dis- 
ability due to heart dlsease having 
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been found by Industrial accident 
board not to have a causal connec- 
tion with Injury to clalmant*s hand 
could not be consldered In determin- 
ing whether condition of his hand 
rendered clalmant totally and per- 
manently dlsabled for purpose of 
awardlng further compensation on 
that ground. 

Masa—^Hummer*s Case, 69 N.B.2d 
296, 317 Mass. 617. 

62. Wyo.—^In re lies, 110 P.2d 826, 
66 Wyo. 443. 

Beoord in proceeding to perpetuate 
testimony 

Where deceased employee In addl- 
tlon to widow to whom compensa¬ 
tion was awarded was survived by 
partially dependent minor chlldren 
who might at some future time be- 
come entitled to an award, compen¬ 
sation commissioner would have ju- 
risdiction, on proper notlce, to hold a 
hearing in nature of a proceeding to 
perpetuate testimony, and a tran- 
script of such testimony, made a part 
of the file of case, may be properly 
consldered in proceedings for a sup- 
plemental award. 

Conn.—^Morrlll v. Hartford Palntlng 
& Decoratlng Co., 43 A.2d 74, 132 
Conn. 169. 

Evidence held Inadmissible 
Proof that employee, seeking modi- 
fication of compensation award, so 
as to be allowed compensation for 
permanent total disabllity, engaged, 
with some associates In some oll ex- 
ploration, which dld not require any 
physical work on part of employee, 
could not be taken into consideration 
in determinlng employee* s Incapac- 
Ity. 

Wyo,—^In re Iles, 110 P.2d 826, 66 
Wyo. 448. 

53. G€u—^I ngram v. Liberty Mut. Ius. 
Co., 10 S.B.2d 99, 62 Ga.App. 789. 

Evidence held admissible 
(1) In generaL 

Colo.—Wierman v. Tunnell, 120 P.2d 
638, 108 Colo. 644. 

N.J.—Da Bin v. P. S. Thorsen & Co., 
79 A.2d 918, 12 N.J.Super. 675. 
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OkL—^Phillips Petroleum Co. t. An- 

Srulsh, 209 P.2d 689, 201 Okl. 691. 
S.C.—Crenshaw v. Pendieton Mfgr. 

Co., 54 S.E.2d 61, 215 S.C. 66. 
Wash.—^Anderson y. Department of 

Labor and Industries, 159 P.2d 397, 

23 Wash.2d 76. 

(2) On employer*s applicatlon to 
stop pascent of compensatlon be- 
cause of cbange in employee^s condi- 
tion industrial board*s refusal to 
admit testimony of physicians to 
Show that employee's alleged inca- 
pacity was not due to his employ- 
ment and that employee was not to- 
tally incapacitated, on ground that 
physicians had not seen employee at 
time of flrst hearing or before time 
of examination, was error, since em- 
ployee*s condition at hearlng* on 
*'change in condition** is a **Questlon 
of fact** to be determined not by 
what his condition might have been 
at or prior to original award, but by 
what it was after application for 
hearinsr on change in condition. 

Ga.—^Wilson v. Swlft & Co., 23 S.E. 

2d 261, 68 Ga.App. 701. 

(3) A physlcian, who had exam- 
Ined and treated an injured employee 
prior and subsequent to last previous 
order of award made by state indus¬ 
trial commisslon in compensation 
proceeding, was a competent witness 
at a hearing held to determine wheth- 
er there had been a change in con¬ 
dition of such employee. 

Okl.—J. B. Smlth & Sons ▼. Bay, 99 

P.2d 152, 186 Okl. 544. 

(4) Testimony as to extent of per¬ 
manent partlal disabillty of compen¬ 
sation claimant*8 hand by two physi¬ 
cians, of whom only one examined 
clalmant before as well as after In¬ 
dustrial commlsslon’s flrst award of 
compensation for lesser extent of 
such disabillty, was admissible in 
corroboratlon of such physician*8 tes¬ 
timony as to progressive nature of 
injury and extent of disabillty in 
proceeding for award of addltlonal 
compensation on ground of change of 
condition. 

Okl.—^Lumbermen's Supply Co. v. 

Mackey, 205 P.2d 870, 201 Okl. 296. 

(5) In proceeding for Increase in 
compensation award on ground of in- 
creased disabillty where examining 
physicians who testifled on orlginal 
hearing were deceased and medical 
experts had no personal knowledge of 
clalmant* s condition at prior hear¬ 
ing, medical experts were permltted 
to use flndings of deceased medical 
witnesses at prior hearing as a basis 
for comparlson and formulatlng 
opinion as to character and extent of 
change in disabillty of clalmant. 

N.J.—Lleberman v. Warman, 20 A. 

2d 604, 19 N.J.Misc. 417. 

(6) Testimony as to medical exam¬ 
ination occurring after termlnal date 
may be material and probative in 
proceedings on workman*s aggrava- 
tion clalm. 


Wash.—^La Piant v. Department of 
Labor and Industries, 301 P.2d 542, 
49 Wash.2d 348. 

EvideiLoe held Inadmlsslble 

(1) In general. 

Ga.—^Hartford Accident & Indemnity 
Co. V. Camp, 26 S.E.2d 679, 69 Ga. 
App. 758. 

N.J.—^Licker v. J. G. Martin Box Co., 
21 A.2d 595. 127 N.J.Law 136. 

(2) Fact that workman annually 
represented in applicatlons for mo¬ 
tor vehlcle drlver’s license that he 
was free from physical and mental 
disabillty was not material to his 
claim for additlonal workmen*s com¬ 
pensation for total psycho-neurotlc 
disabillty, nor did representation 
made on application for unemploy- 
ment compensation in year following 
alleged accident, that he was able to 
Work, impalr his proof of illness and 
disabillty. 

N.J.—Simon v. R. H. H. Steel Laun- 
dry, Inc., 95 A.2d 446, 25 N.J.Su- 
per. 50, afflrmed 98 A.2d 604, 26 N.J. 
Super. 698. 

(3) Where employee, who had 
been awarded compensation for per¬ 
manent injuries consisting of loss of 
rlght index finger, permanent loss of 
use of rlght thumb, and sericus and 
permanent dlsflgurement of face, flled 
petltion for an additlonal award for 
partlal disabillty, physician*s testi¬ 
mony with respect to injury to and 
extent of disabillty in clalmant* s 
rlght arm and hand had no bearlng 
on question whether employee was 
entitled to additlonal compensation 
for partlal disabillty. 

Pa.—^Bordick v. John Conlon Coal Co., 
19 A.2d 636, 144 PcuSuper. 522. 

(4) In proceedings on workman’s 
aggravation claim, medical testimo¬ 
ny which made no reference to work- 
man*s condition or possible aggrava¬ 
tion of his condition between termi- 
nal dates had no probative value and 
should not have been admitted. 

Wash,—^La Piant v. Department of 

Labor and Industries, 301 P.2d 542, 
49 Wash.2d 843. 

(5) Workman, seeking additlonal 
compensation for aggravation of dis¬ 
abillty, was properly refused request 
to read as part of his case in chief 
testimony of doctors who were wit¬ 
nesses of department of labor and 
Industries and who had testifled for 
department in previous hearings be¬ 
fore Jolnt board. 

Wash.—^Larson v. Dept. of Labor 
and Industries, 166 P.2d 169, 24 
Wash.2d 461. 

(6) In proceeding on application to 
reopen Industrial Insurance clalm to 
recover compensation for aggrava¬ 
tion, no evldence of aggravation pri¬ 
or to last order of supervlsor from 
which no appeal is taken is admissi¬ 
ble, but date of such order is one 
termlnal date. 


Wash.—^Kamlss v, Department of 
Labor and Industries, 239 P.2d 555, 
89 Wash.2d 898. 

Subjective aymptoms 

(1) Where existence of aggravated 
condition attributable to orlginal in¬ 
jury is to be shown by medical opin¬ 
ion, physiclan may use hlstory ob- 
talned from injured person in con- 
nectlon with objective flndings he as 
expert may make by examination&b 
tests, X-ray plctures, and other ap- 
propriate data. 

Wash.—^Kresoya v. Department of 
Labor and Industries, 240 P.2d 257, 
40 Wash.2d 40. 

(2) Agshiavation of condition of 
injured woriunan attributable to 
orlginal injury cannot be established 
by medical opinion which is based on 
subjective symptoms alone, although 
opinion may be partially based on 
subjective ssnxiptoms related by In¬ 
jured workman. 

Wash.—^Eresoya v. Department of 
Labor and Industries, supra. 

(3) 'Whlle excluslon of history and 
Work record stated to physlcian by 
Injured person and physician*s opin¬ 
ion based thereon was proper, where 
medical expert*s testimony Indicated 
that injury and work history obtain- 
ed from injured person was sufficient- 
ly corroborated by matters objec¬ 
tive, expert’8 opinion based thereon 
was admissible. 

Wash.—^Kresoya v, Department of 
Labor and Industries, supra. 

(4) In proceeding to reopen work- 
man’s compensation clai]^ physl- 
cian*s opinion testimony, based on 
claimanfs ex parte history of subjec¬ 
tive symptoms during twelve year 
period between original injury and 
his second visit to physlcian, not for 
treatment, but to qualify physlcian as 
witness, was inadmlsslble as hear- 
say. 

Wash.—^Petersen v. Department of 
Labor and Industries, 217 P.2d 
607, 86 Wash.2d 266. 

(5) Testimony of compensation 
clalmant detailing his injuries, his 
pain, his dlscomfort, and disabllng 
eflect of such injuries, was not ob- 
Jectionable as belng purely of a sub¬ 
jective character. 

Wash.—Omeltt v. Department of La¬ 
bor and Industries, 152 P.2d 973, 21 
Wash.2d 684. 

(6) Testimony of physlcian, who 
examined compensation clalmant, 
concerning such examination, Inter- 
preting X-ray pictures taken of 
clalmant, expresslng opinion that 
clalmant could not do any heavy 
work, and expresslng an opinion as to 
amount of permanent partlal disabil- 
ity, was not objectionable as belng 
based solely on what clalmant had 
told physlcian. 

Wash.—Omeltt v. Department of 
bor and Industries, supra. 
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nency o£ the ciisability,54 and to evidence to prove 
the cause of such change or continued disability.55 

On an application for additional compensation, 
daimant should be permitted to introduce evidence 
as to the circumstances under which a final receipt 
was given,5® and as to when total disability actually 
terminated,57 in order to fix tiie time when applica- 
ble limitations began to run. 

Employer^s or insurer^s application to decrease or 
terminate compensation. Similarly, the general 
niles have been applied, in proceedings on the ap¬ 
plication of an employer or insurer to decrease or 


terminate a compensation award, to evidence as to 
the employee*s recovery.^» 

d. Weight and Snfficiency 

General rules as to the requisites and sufflciency of 
evidence apply In proceedings to Increase, decreasoi er 
terminate compensation. 

Rules goveming the degree of proof required, 
and the weight and sufflciency of evidence, to estab- 
lish matters in dvil actions generally, have been 
applied, in proceedings to increase, decrease, or 
terminate compensation, to the proof requisite to 
the reopening or review of the prior award,®® and 


M. Mont.—^Koski v. Murray Hospl- 
tal, 56 P.2d 179, 102 Mont. 109. 

Svidenoe admlssllde 

On application of compensation 
claimant, who had prevlously re- 
•eelved maximum statutory compensa¬ 
tion for total incapaclty and speciflc 
compensation for Injury to rigrlit 
liand, for further compensation be- 
cause disability was total and peiana- 
nent, singule member, in determlning' 
whether claimanfs heart condition 
was traceable to o-rigrinal injury, 
sbould conslder dnding made in pre- 
vious proceeding tibat surglcal opera- 
tions necessitated by injury had pre- 
clpitated heart attack, together with 
conflicting evidence as to whether ef- 
fect of Injury on heart stili con¬ 
tinued. 

Mass.—^Hummer^s Case, 59 N.B.-2d 
295, 317 Masa 617. 

Evldenoe held Inadmlssible 

A clalmant, testifying with respect 
to a change in condition of Injured 
member for purpose of showlng an 
increase in permanent partial Indus- 
trlal handicap, cannot competently 
give opinion that oonditlon of injury 
is permanent, but he may state facts 
relating to such condition and from 
such facts, together with other evi¬ 
dence, Industrial board may detei> 
mine question of permanency. 

Ga.—^Royal Indem. Co. v. Babb, 16 S. 
E.2d 907, 66 Ga.App. 51. 

55. Ky,—University of Kentucky v. 

Combs, 88 S.W.2d 981, 261 Ky. 833. 
Leu—Otwell v. Travelers Ina Co., 
App., 22 So.2d 70. 

N. J.—^Huber v. New Bngland Tree 
Expert Co., 61 A.2d 59, 137 N.J. 
Law 649, affirmed 65 A.2d 514, 2 N. 
J. 53. 

Bvidenoe held admlsslhle 

(1) In proceeding on application 
for reopening of claim to obtain fur¬ 
ther beneflts after two prior awards 
had become final, testimony of medi- 
cal witness, who had not examined 
dbaimants subsequent to last award, 
was competent on question whether 
claiman'D*s change in physical condi¬ 
tion was attrlbutable to injuries 
which formed baais for claim sought 
to be reopened. 


Ariz.—Jastrzebskl v. Waslelewskl, 
308 P.2d 937, 82 Ariz. 92. 

OkL—& H Supply Co. v. Bryant, 
231 P.2a 685. 204 Okl. 616. 

(2) In proceeding by employee^s 
guardlan to recover additional com¬ 
pensation after employee became in¬ 
sane, testimony of physlcian that 
head injuries recelved by employee 
hi course of employment were a posi¬ 
tive factor of his insanity was ad- 
mlsslbla 

Ohlo.—^Dean v. Industrial Commis- 
sion, 81 N.E.2d 813, 86 Ohio App. 
105. 

(3) In workmen*s compensation 
proceeding, on claim by employee 
that compensable ankle injury had 
caused heart ailment which further 
disabled him, court erred in exclud- 
Ing testimony of physlcian that he 
believed there was a causaJ relation- 
shlp between plaintiff’s ankle and 
heart ailment although such evidence 
did not tend to establish all elements 
of dlrect or proximate causal rela- 
tlonshlp. 

Ohio.—^Fox V. Industrial Commlssion 
of Ohio, 126 N.B.2d 1, 162 Ohio St 
569. 

(4) In compensation suit testimo¬ 
ny of four physicians who examined 
employee that operation and treat- 
ment for fractured rlght femur, as 
well as success of operation, could 
liardly be improved on and that there 
was nothlng to cause a limp by rea- 
son of fracture and piate placed 
against bone was competent 

Tenn.—Lee v. Aluminum Co., 198 S. 
W.2d 639, 184 Tenn. 287. 

Degreas of disahUity from paztloular 
oauses 

Where workmen’s compensation 
award had determined that daimant 
was totally disabled, but that part of 
disability had been caused by com¬ 
pensable accident and rest by In- 
flrmity not connected with accident, 
daimant was thereafter entltled to 
apply for hearing to determine 
whether there had been change in 
his condition since Initial award had 
been entbred and, on such hearing, 
would be permitted to show, by com¬ 
petent evidence, that degree of dis- 
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ability arlsing from injury had in- 
creased and that degree due to oth¬ 
er infirmity had decreased, even 
though orlglnal award had been ful- 
ly satisfied. 

Ga.—^American Emp. Ins. Co. v. Hard- 
eman, 85 S.E.2d 805, 91 Ga.App. 
462. 

55. Ind.—^Adams v. I. E. Smith 

Const. Co.. 171 N.B. 882, 91 Ind. 
App. 529. 

67. Ind.—Adams v. I. B. Smith 

Const. Co. supra. 

58. MidL—^Pretzer v. State Psycho- 
pathic Hospital, 282 N.W. 213, 286 
Mich. 454. 

69. U.S.—^Hudnell v. 0*Heame, B.C. 

Md., 99 F.Supp. 954. 

Ga.—^Ingram v. Liberty Mut, Ins. 

Co., 10 S.B.2d 99, 62 6a.App. 789. 
Wash.—^La Lone v. Department of 
Labor and Industries, 100 P.2d 26, 
3 Wash.2d 191. 

71 C.J. p 1455 note 26. 

Opinion evidence 

In workmen's compensation pro¬ 
ceeding, where medlcal advisory 
board reported that there were no 
objectlve findings to reopen cajse, and 
doctor, who had performed a spinal 
fuslon operation on daimant after 
original award, stated, prior to ep- 
eration, that claimanfs permanent 
disability rating was twenty-five per 
cent for body as whole due to upper 
back injury and thlrty-five per cent 
of left ankle due to malunlted frac¬ 
ture present there but, after opera¬ 
tion, stated that he had not made 
exploratione to conflrm his diagno¬ 
sis, testimony contained in doctor’s 
letter and medical advisory board's 
report had to be placed in same 
category of opinion evldenca 
Ariz.—^Harris v. Industrial Commis- 
sion, 251 P.2d 890, 75 Ariz. 71. 
ISvldo]i.oe held not concluslve 
A deputy commissioner of labor 
department bureau of employees* 
compensation is not obllged to ac- 
cept experts' oplnlons as correct, or 
credibility of even uncontradicted 
evidence, in proceeding for further 
disability compensation under long- 
shoremen's comjyensation act. 
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setting it aside®® or reclassification of the injury,®^ 
or granting a new, altered, or modified award.®^ 
The general rules have been applied in determin- 


ing the siifficiency of evidence to support an award 
granting further or additional compensation,®* and 
they have also been applied in determining the suf- 


Xj.s.—^Hudnell v. 0*Hearne, D.C.Md., 
99 F.Supp. 954. 

EvideiLoe beUL snffloiAiLt 

(1) To warrant reopenlng’ of claim 
for an award of compensation. 

Waah.—^Bilskl v. Department of La¬ 
bor and Industries, 118 P.2d 62, 8 
WaslL2d 694. 

(2) To Justlfy refusal to reopen 
or review case. 

Colo.—^Kokel V. Industrial Commis- 
sion, 139 P.2d 269, 111 Colo. 188. 

Ga.—^Maryland Cas. Co. v. Pitman, 
85 S.E.2d 319, 72 Ga.App. 838. 

Okl.—^Montgromery v. State Industri¬ 
al Commission, 61 P.2d 209, 177 
Okl. 525. 

Evidence held snffldeiLt to authoilze 
IxearinfiT 

(1) Where uncontroverted eifflda- 
vits of employer allesred that after 
award of compensation to employee 
for permanent total disability he had 
been employed for several months 
in ];>erformance of heavy manual la¬ 
bor as a member of a road malnte- 
nance crew, and had been accorded 
no special prlvilesre because of his 
physical condition, employer was en- 
tltled to have case reopened and to 
have a hearlng* by state compensa¬ 
tion commlssioner on employer* s ap- 
plicatlon for modiflcation of award. 
W.Va.—^Blosser v. State Compensa¬ 
tion Com*r, 61 S.E.2d 71, 132 W.Va. 
112 . 

(2) Physlcian*s report that claim- 
ant was suffeziniT muscular spasms 
in resrion of lower back and trau- 
matic arthritis, belni: totally disabled 
for manual labor in his then con¬ 
dition, although insufflcient in Itself 
to Justlfy reopening: claim after ez- 
plratlon of temporary award, en- 
titled claimant to a hearingr before 
compensation commlssioner for pur- 
pose of presenting further proof con- 
ceming reopeniniT of flnding of no 
permanent disability. 

W.Va—^Dillon v. State Compensation 
Com*r, 89 S.E.2d 837, 129 W.Va 
223. 

Evidence hdd lnjnifflol«nt 

(1) To reoLuire reopening of an 
award. 

Colo.—^Beckley v. Industrial Commis¬ 
sion. 146 P.2d 990, 112 Colo. 135. 
Pia—Sonny Boy*s Frult Co. v. Comp- 
ton, 46 So.2d 17. 

Ind.—^Berkey v. Chase Bag Co., 187 
N.B. 679, 98 Ind,App. 176. 

W.Va.—Hacon v. Workmen*s Com¬ 
pensation Appeal Board, 4 S.E.2d 
791, 121 W.Va 444. 

(2) To establlsh that state indus¬ 
trial commission **waived** rule that 
an award, on whlch no application 
for rehearlng was made, and whlch 
was not brought before supreme 


court by certiorari withln statutory 
time, was conclusive as to issues de- 
termined. 

Ariz.—^Harambasic v. Barrett & BCilp 
& Macco Corp., 119 P.2d 932, 58 
Ariz. 319. 

60. N.J.—^Lemongelll v. Carlson Co., 
38 A2d 678, 132 N.J.Law 71, af- 
drmed 46 A.2d 325, 133 N.XLaw 
559. 

Okl.—Southern Fuel Co. v. State In¬ 
dustrial Commission, 284 P. 35, 
141 Okl. 127. 

More than sointilla of evidence re- 
dnlred 

Unless there is more than a scin¬ 
tilla of evidence of increased disabil¬ 
ity, mere difference of oplnion of ex- 
perts or competent observers as to 
percentage of disability arlsing from 
original injury would not be suffi¬ 
cient to Justlfy a different determina- 
tlon by another commlssioner on pe- 
tltlon for review-reopening. 
lowa.—^Bousfleld v. Sisters of Mer- 
cy, 86 N.W.2d 109. 

Evidence held sufficient 

(1) To justlfy rescinding lump sum 
award whlch had been made **in full 
for all present and future claims 
arislng out of accidental injury** and 
order dlrecting payment of compen¬ 
sation untll application should be 
made for further consideration of 
degree of physical impairment and 
eamlng capaclty of claimant 

N.T.—^Klng V. John W. Cowper Co., 
285 N.T.S. 67, 246 App.Div. 877. 

(2) To sustain board's refusal to 
set aside an award on grround that 
stipulation of facts on which award 
was based was entered Into under 
mutual mistake of fact that claim¬ 
ant’s injury had reached a duiescent 
stage. 

Ind.—^Brush v. Americaji CofCee 
House, 44 N.E.2d 202, 112 Ind.App. 
206. 

Evidence held insuffident 

To Justlfy Circuit court In setting 
aside compensation commission* s 
flnding denylng additional compen¬ 
sation. 

Mo.—Glenn v. Joseph Kesl & Sons, 
App., 74 S.W.2d 263. 

61. Wash.—^Luke v. Department of 
Labor and Industries of Washing¬ 
ton, 265 P. 176, 147 Wash. 149. 

62. Ariz.—Caekos v. Stanley Frult 
Co., 98 P.2d 471, 55 Ariz. 72—Cole 
V. Town of Mlami, 83 P.2d 997, 62 
Ariz. 488. 

Neb.—Riedel v. Smith Baklng Co., 83 
N.W.2d 287, 160 Neb. 28—Kucera 
V. Vlllage of Prague, 3 N.W.2d 201, 
141 Neb. 180—^Hulf v. Omaha Cold 
Storage Co.*, 287 N.W. 764, 136 Neb. 
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907—^Metropolitan Dining Room v. 
Jensen, 264 N.W. 405. 126 Neb. 
766. 

Pa.—^Barckhoff v. Westmoreland Coal 
Co., Com.Pl., 28 West 185, affirmed 
53 A.2d 872, 161 Pa.Super. 146. 

71 C.J. p 1455 note 29. 

Absence of proof of chaage 
Where industrial board had pre- 
viously determined that claimant was 
permanently partially disabled, board 
was authorized to grant modlfled 
award without further proof as to 
clalmant*s inabllity to work, where 
award directed payment untll change 
in condition was shown and employer 
had presented no evidence of change. 
N.T.—Schultz V. Buffalo Union Fur¬ 
nace Co., 292 N.T.S. 321, 249 App. 
Div. 866. 

Evidence hdd insnffioieat 

(1) To warrant modlflcatlon of 
award of compensation for sched- 
uled Injury. 

Ean.—Corneli v. Cities Service Gas 
Co., 27 P.2d 228, 138 Kan. 607. 

(2) To authorlze correction of pre- 
vlous award on ground of mistake, 
fraud, or changed condition. 

Ky.—Wells v. Fox Bidge Mln. Co., 
248 S.W.2d 676. 

63. Mlch.—Wleland v. Dow Chemical 
Co., 64 N.W.2d 708, 334 Mich. 427 
—^Tarnow v, Rallway Bxp. Agency, 
60 N.W.2d 318, 331 Mich. 558—El¬ 
iis V. City of Detroit, Department 
of Street Railways, 4 N.W.2d 662, 
302 Mich. 296. 

OkL—General Acc. Fire & Life As- 
sur. Corp. v. Mowry, 262 P.2d 421 
—Brooks & Dahlgren v. Pettlgrew, 
169 P.2d 743, 196 Okl. 660—Okla- 
homa Portland Cernent Co. v. 
Smith, 73 P.2d 446, 181 Okl. 313— 
Wetherbee Electric Co. v. Collier, 
71 P.2d 312, 180 Okl. 473. 

71 C.J. p 1466 note 30. 

Evidence to produce moral certalnty 
In actlon to recover further com¬ 
pensation after claimant was award- 
ed compensation for permanent par- 
tial disability, claimant was requlred 
to produce satisfactory evidence on 
contested issue which would ordl- 
naxily produce moral certainty or 
convlctlon in an unprejudiced mlnd. 
Or.—^Dimltroff v. State Indua Acc. 
Commission, 306 P.2d 898, 209 Or. 
316. 

Evldenoe held Inmfflclent as mattar 
of law 

In proceeding for additional com¬ 
pensation, where claimant Introduced 
no medical evidence of causal rela- 
tion at any of hearlngs or follow- 
ing reopenlng of his claim but relied 
solely on testimony of attending 
physician whose report was contra- 
dlcted by swom testimony of two 
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fidency of evidence to support an award denying | further or additional compensation,®^ or granting or 


doctors, claimant as a matter of law 

failed to establlsh his olalm. 

N.T.—^Algreri v. Brady & Gloe, 7 N. 
Y.S.2d 812, 256 App.Div. 907, ap- 
peal denled 19 N.B.2d 684, 280 N.Y. 
850. 

Evidence held suilLoleiLt 
To support award of further or ad¬ 
ditional compensation. 

Cal.—City of Pasadena v. Industrlal 
Acc. Coxuznlssion, 29 P.2d 447, 136 
C.A. 649. 

Colo.—Cain v. Industrlal Commlsslon 
of Colo., 315 P.2d 828. 

D.C.—^.ffltua Life Ins. Co. v. Hoage, 
76 P.2d 436, 64 App.D.C. 186. 

Ga.—^London Quarantee & Acc. Co. v. 
Pittman, 25 S.B.2d 60, 69 Ga.App. 
146. 

Idaho.—^McGarrigle v. Grangeville 
Elee. Light & Power Co., 97 P.2d 
402, 60 Idaho 690. 

lowa.—^Rose v. John Deere Ottumwa 
Works, 76 N‘.W.2d 756, 247 lowa 
900. 

Elan.—Coleman y. Standard Render- 
ing Co., 156 P.2d 320, 159 Kan. 398. 

La.—Sllver v. Ryan Stevedorlng Co., 
App„ 166 So. 617. 

Mlch.—Webber v. Stelger Lumber 
Co., 34 N.W.2d 616. 322 Mich. 676 
—^Atherton v. Fawcett, 293 N.W. 
708, 294 Mich. 436. 

Mo.—Winschel v. Stix, Baer & Puller 
Dry Goods Co., App., 77 S.W.2d 
488. 

N.J.—^Torbyn v. South River Sand 
Co., 69 A.2d 688, 6 N.J.Super. 1. 

Kolesnik v, Irvingrton Vamish & 
Insulator Co., 197 A. 727, 120 N.J. 
Law 8. 

Lieberman v. Warman, 20 A.2d 
604, 19 N.J.Misa 417—^Plschman v. 
Joseph Fish & Co., 198 A. 398, 16 
N.J.Misc. 165. 

N.Y.—^Newman v. American Liocomo- 
tive Co.. 6 N.Y.S.2d 762, 265 App. 
Div. 733—Collier v. P. J. Meade 
Eng. & Constr., 290 N.Y.S. 373, 248 
App.Div. 931. 

Okl.—^Brooks & Dahlgren v. Pettl- 
grew, 169 P.2d 743, 196 Okl. 660— 
National Zink Co. v. State Indus¬ 
tria! Commlssion, 107 P.2d 1006, 
188 Okl. 206—Van Ness Const. Co. 
V. Waltcher, 95 P.2d 868, 185 Okl. 
667—Graner Const. Co. v. Brandt, 
68 P.2d 788, 180 Okl. 221—Kansas 
Explorations v. Wright, 49 P.2d 
65, 173 Okl. 411. 

Pa.—Boyle v. Boyle, 100 A.2d 386, 174 
Pa.Super. 188. 

Medallis v. Glen Alden Coal Co., 
Oom.Pl., 38 Luz.Leg.Reg. 193. 

S.C.—Crenshaw v. Pendleton Mfg. 
Co., 64 S.E.2d 61, 216 S.C. 66. 

ntah.—Sllver Klng Coalltlon Mines 
Co. V. Industrlal Commlssion of 
Xjrtah, 69 P.2d 608, 92 Utah 511. 

Wash.—^Kull V. Department of Labor 
and Industries, 162 P.2d 961, 21 
Wash.2d 672. 

71 OJ. p 1466 note 80 [a]. 


Evidenoe held insnffiolent 
To support award granting fur¬ 
ther or additional compensation. 
Ariz.—^Phelps Dodge Corp. v. Ulmer, 

177 P.2d 225, 66 Ariz. 180. 

Fla.—^McDonough v. Versallles Ho- 
tel, 67 So.2d 16. 

Idaho.—^Howard v. Washington Wa- 
ter Power Co., 144 P.2d 210, 65 Ida¬ 
ho 339. 

Mich,—Whlte v. Michigan Consol. 
Gas Co., 69 N.W.2d 160, 342 Mich. 
160—^Blust V. National Brewing 
Co., 280 N.W. 126, 285 Mich. 103— 
Rlce V. J. P. Braun & Son, 261 N. 
W. 84, 271 Mich. 632—Becker v. 
City of Detroit, 266 N.W. 426, 267 
Mich. 611. 

N.J.—Hopler v. Hili City Coal & 
Lumber Co., 71 A.2d 722, 7 N.J.Su¬ 
per. 24, affirmed 76 A.2d 17, 6 N.J. 
466. 

De PasQuale v. Contalvl, 18 A,2d 
840, 126 N.J.Law 136. 

Travers v. Gaynor, 49 A.2d 809, 
24 N.J.Misc. 341—Bleeker v. Kuy- 
per, 17 A.2d 787, 19 N.J.Misc. 112 
—^De Marco v. P. H. McGraw Co., 
181 A, 639, 13 N.J.Misc. 856. 

N.Y.—Andrews v. Einsfeld, 116 N.Y. 

S.2d 814, 280 App.Div. 1028. 

Okl.—^Barnsdall Oil Co. v. State In¬ 
dustrlal Commlssion, 62 P.2d 1031, 

178 Okl. 289—Shell Petroleum Cor¬ 
poration V. Patton, 29 P.2d 86, 167 
Okl, 246. 

Pa.—^Bordick v. John Conlon Coal 
Co., 19 A.2d 536, 144 Pa.Super. 622. 
Wash.—Cooper v, Department of La¬ 
bor and Industries, 147 P.2d 622, 20 
Wash.2d 429. 

71 C.J, p 1466 note 80 [b]. 

64. Effect of mle of Uberal oon- 

stxnotioxL of evidenoe 
In workmen^s compensation pro- 
ceedings, rule requlrlng liberal con- 
structlon of evidence in favor of In- 
jured party does not require commis- 
sion to dlsregard genera! rules for 
Judglng credibility of witnesses and 
weight and sufSlciency of their tes- 
timony, and in denying an award for 
additional compensation, and in ac- 
cepting testlmony of seven doctors 
instead of one, commlsslon did not 
violate rule. 

Ariz.—Stephens v. Mlaml Copper Co., 
130 P.2d 607, 69 Ariz. 628. 

Evidenoe held safflLoient 

<1) To support denial of further 
or additional compensation. 

U.S.—^Tudman v. American Ship 
Bldg. Co., C.A.I11., 170 P.2d 842— 
Lockard v. Parker, C.C.A.Md., 164 
P.2d 804. 

Hudnell v. 0*Heame, D.C.Md., 
99 P.Supp. 954. 

Ariz.—^London v. Industrlal Commis- 
sion, 223 P.2d 929, 71 Ariz. 111— 
Cralg V. De Berge, 193 P.2d 442, 67 
Ariz. 168—^Reinartz v. Industrlal 
Commlssion, 187 P.2d 324, 66 Ariz. 
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270—Caekos v. Stanley Pruit Co., 
98 P.2d 471, 66 Ariz. 72—Edens v. 
L. E. Dizon Const. Co. 27 P.2d 1107, 
42 Ariz. 619. 

Colo.—Schwab v. Industrlal Commls- 
slon of Colorado, 85 P.2d 723, 108 
Colo. 244. 

Conn.—Osterlund v. State, 30 A.2d 
393, 129 Conn. 691—Civltello v. 
Connectlcut Sav. Bank, 25 A.2d 47, 
128 Conn. 621. 

Ga.—Carroll v. Hartford Acc. & In- 
dem. Co., 38 S.E.2d 186, 73 Ga.App. 
799—Walker v. U. S. Pldelity & 
Guaranty Co., 18 S.E.2d 526, 64 
Ga.App. 469—^American Mut. Lia- 
bility Ins. Co. v. Jenkins, 12 S.E.2d 
80, 63 Ga.App. 777—American Mut 
Liablilty Ins. Co. v. Bond, 8 S.E.2d 
716, 62 Ga.App. 662. 

Idaho.—^Mell v. Larson, 86 P.2d 260, 
64 Idaho 764. 

Ind.—Curry v. Roach Indlana Corp., 
23 N.E2d 698, 107 Ind.App. 405. 

La.—Johnson v. W. Horaee Williams 
Co., App., 8 So.2d 720. 

Mich.—^Huemiller v. Yellow Truck & 
Coach Mfg. Co., 292 N.W. 867, 293 
Mich. 431. 

Mo.—^Kopolow V. Zavodnick, Alpp., 177 
S.W.2d 647. 

Neb.—^Peek v. Ayers Auto Supply, 71 
N.W.2d 204, 160 Neb. 668—Cunning- 
ham V. Armour & Ca, 276 N.W. 
393, 133 Neb. 698. 

N.J.—Cancello v. Pederal Shipbulld- 
ing & Dry Dock Co., 61 A.2d 46, 
137 N.J.Law 646—Rotino v. J. P. 
Scanlon, Inc., 16 A.2d 336, 762, 126 
N.J.Law 227, affirmed 19 A.2d 777, 
126 N.J.Law 419. 

Blaziak v. Eastwood-Nealley 
Corp., 67 A.2d 658, 26 N.J.Misc. 116 
—^Duccl V. Kapo Dyeing & Print 
Works, 23 A.2d 786, 20 N.J.Mlsc. 
47. 

Okl.—Slgler v, Tlllery and Jones, 
292 P.2d 423—^Kemp v. Comar 011 
Co., 94 P.2d 882, 186 Okl. 627. 

Pa.—^Prederick v. Berwind-Whlte 
Coal Mining Co., 176 A. 60, 116 Pa. 
Super. 681. 

Va.—^Blair v. Buchanan Coal Corp., 
198 S.E. 491, 171 Va. 102. 

W.Va.—Blevlns v. State Compensa¬ 
tion Com’r, 33 S.E.2d 408, 127 W. 
Va. 481. 

17 C.J. p 1466 note 31 [a]. 

(2) In proceedlng by workmen'8 
compensation recipient for contlnua- 
tion of compensation, concluslon of 
medical advisory board, based on 
psychiatrio examination whlch es- 
tablished, by objective evidence rec- 
ognized in that Science, that cause 
of claimants disabilities was con- 
scious motlvation, was reasonable 
evidence on whlch to base award re- 
fusing further compensation. 

AltIz. —Stanley v. Industrlal Commis- 
sion, 251 P.2d 638, 75 Ariz. 81. 
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denying a decrease®® or discontinuance®® of compen- 
sation, or showing an employee*s right to compensa- 
tion beyond a date already past,®*^ or to support an 
award for the death of the employee resulting from 


the prior injury.®* 

So, also, the rules have been applied to evidence 
as to the fact of a change in the employee’s condi- 
tion since a prior award,such as an increased dis- 


STideaoe beld Insoffident 
To support denial of further or ad- 
ditional compensation. 

Ga.—^Ware v. Swift & Co., 2 S.B.2d 
128, 59 Ga.App. 836. 

Minn.—^Klrtland v. State of Minne¬ 
sota, Department of Health, Divi- 
sion of Hotel Inspection, 297 N.W. 
23, 209 Minn. 537. 

65. Cal.—Contractors’ Indemnlty 

Bxch. of Callfornia v. State Indus- 
trial Accident Comn&lssion, 237 P. 
404, 72 C.A. 350. 

ETldeiLoe held soffloleiLt 
To Justify a decrease in amount 
of compensation. 

Minn.—^Baker v. MacGillis Gibbs Oo., 
26 N.W.2d 219, 222 Minn. 460. 
EvldeiLoe heU InsnAoient 
To Justify a decrease In amount 
of compensation. 

111.—J. L Case Co. v. Industria! Com- 
misslon, 37 N.B.2d 821, 378 111. 
132. 

MonL—^Lunardello v. Bepublic Coal 
Co., 53 P.2d 87, 101 Mont. 94. 

N.J.—Jersey City Printing Co. v. 
Klochansky, 74 A.2d 432, 9 N.J.Su- 
per. 361, afflrmed 73 A.2d 742, 8 N. 
J.Super. 186. 

66. Lia.—Otwell V. Travelers Ins. 
Co., App., 22 So.2d 70. 

W.Va.—^Ashworth v. State Compen- 
sation Commissioner, 183 S.B. 912, 
117 W.Va. 73. 

71 C.J. p 1456 note 33. 

Evldeaoe held suffloient 
To support order grantinsr discon- 
tinuance. 

Okl.—^Deep Rock Oil Corporation v. 

Evans, 28 P.2d 7, 167 Okl. 66. 

R.I.—^Hemphill v. Provencher, 69 A. 
2d 640, 74 R.I. 173—Walsh-Kaiser 
Co. V. Teager, 60 A.2d 776, 72 R.I. 
278. 

Wis.—Sheehan v. Industrial Com- 
misslon, 76 N.W.2d 343, 272 Wis. 
695. 

Evidence held Uurattoient 

(1) To authorize order terminat- 
ing compensation. 

U.S.—^Bernatowicz v. Nacirema Op- 
erating Co., C.C.A.Pa., 142 E.2d 
386. 

Cal.—^Brown v. Industrial Acc. Com- 
mlssion of CaUfomla, 111 P.2d 931, 
44 C.A.2d 6. 

W.Va.—Ashworth v. State Compen¬ 
sation Commissioner, 188 S.E. 912, 
117 W.Va. 78. 

(2) To support decislon of work- 
men’s compensation board denylng 
appllcation to discontinue payments. 
N.Y.—^Blanchard v. U. S. O. Camp 

Shows, Inc., 166 N.T.S.2d 863, 4 A. 
D.2d 894. 


Okl.—^Reams v. Malcolm, 122 P.2d 
145, 190 Okl. 213. 

Pa.—^Eom V. Carnegie Coal Corp., 
CorlPI., 26 Wash.Co. 41. 

67- Mo.—Schaefer v. Lowell-Ereke- 
ler Grocery Co., App., 49 S.W.2d 
209. 

Pa.—Szabo v. State Workmen^s Ins. 
Fund, 167 A. 608, 110 Pa.Super. 8. 

68. EvideiLoe held sufficient 

(1) To sustain decision awarding 
compensation for death of employee 
on ground that it grew out of injury 
prevlously suffered. 

lowa.—^Eveland v. Newell Const. & 
Machinery Co., 17 N.W.2d 624, 236 
lowa 204. 

(2) To establish that injured em¬ 
ployee, who died pending appeal, was 
not dlsabled between date to which 
compensation had been awarded and 
date of death, and therefore wldow 
could npt recover compensation ben- 
eflts durlng that period even though 
death was resuit of injury. 

La.—^Warnlng v. Royal Indem. Co., 
App., 75 So.2d 242. 

69. Va. —J. A. Jones Const. Co. v. 
Martin, 94 S.E.2d 202, 198 Va. 370. 

Probative evidence as basis 
In proceeding for revlew of com¬ 
pensation award for change in con- 
ditions or znistake in determination 
of fact, a flnding of **change of con- 
ditions” can be made on any proba¬ 
tive evidence of which deputy com¬ 
missioner might avail himself in de- 
termining an original award of com¬ 
pensation. 

Mass.—^Bethlehem Shipbuilding Corp. 
V. Cardillo, C.C.A.Mass., 102 F.2d 
299, certiorari denied 59 S.Ct. 1042, 
807 U.S. 646, 83 L..Ed. 1526. 

Eo new evidence 

An employee who had been denied 
an award of compensation on flnding 
that he had sullered no disability as 
resuit of an accidental injury arising 
in course of employment, and such 
award became flnal, was not entitled 
to an award on appllcation to revlew 
award because of a change in condl- 
tions, where all evidence at flrst 
hearing was before board on subse- 
Quent hearing, without any further 
introductlon by either party. 

Ind.—^Lukich v. West Clinton Coal 
Co., 10 N.R2d 302, 104 Ind.App. 73. 
Time when change oocnzred 
In workmen^s compensation case, 
if there is competent evidence rea- 
sonably tending to support a flnd¬ 
ing of change in employee'8 condi- 
tion after efCective date of last pri¬ 
or awjBxd, state industrial commis- 
sion is authorized to flnd from such 


evidence date at which change iz» 
condition occurred. 

Okl.—Warden-Pullen Coal Co. v. 
Caln, 109 P.2d 487, 188 OkL 357. 

ElTect of reoanoy of original hear¬ 
ing 

Fact that only about a year 
elapsed between time of hearing on 
petition for compensation, and time 
of hearing on petition for additional 
compensation, went only to weight 
of claimanfs testimony that there 
was a change of condition. 

Mich.—Webber v. Stelger Lxunber 
Co., 34 N.W.2d 516, 322 Mich. 675. 

Evidence held sufficient to Show 
change 

U.S.—^Bethlehem Shipbuilding Corp. 
v. Cardillo, D.C.Mass., 23 P.Supp. 
400, afflrmed, C.C.A, 102 F.2d 299, 
certiorari denied 69 S.Ct. 1042, 307 

U. S. 646, 83 Li-Ed. 1626. 

Idaho.—^Koegler v. C. F. Davldson 
Co., 209 P.2d 728, 69 Idaho 416. 
Bly.—^lear Fork Coal Co. v. Gaylor, 
286 S.W.2d 619—Hodgkin v. Webb^ 
221 S.W.2d 664, 310 Ky. 745. 

Mo.—Adkins v. Bramhall, App., 233 
S.W.2d 36. 

Ohio.—Nlchols v. Ohlo Collieries Co., 
62 N.E.2d 636, 76 Ohlo App. 474. 
Okl.—Spartan Alrcraft Co. v. Stock- 
ton, 279 P.2d 383. 

S.C.—Cromer v. Newberry Cotton 
Mills, 23 S.E.2d 19, 201 S.C. 349. 

71 C.J. p 1456 note 36 [a]. 

Evidence held Insuffioient to show 
change 

Ga.—Travelers Ins. Co. v. Ham- 
mond, 83 S.E.2d 576, 90 Ga.Appb 
696—^Hartford Acc. & Indem. Cow 

V. Carroll, 48 S.E.2d 722, 75 Ga. 
App. 437. 

Idaho.—^Fackenthall v. Eggers Pole 
& Supply Co., 108 P.2d 300, 62 Ida¬ 
ho 46. 

Mich.—Boyich v. J. A Utley Co., 11 
N.W.2d 267, 306 Mich. 625—Catina 
V. Hudson Motor Car Co., 262 N.W. 
266, 272 Mich. 377. 

Okl.—Marland OU Co. v. Sans, 36 P. 
2d 896, 169 Okl. 41. 

Pa.—^Zerby v. Reading Co., 189 A 
681, 125 Pa.Super. 397. 

71 C.J. p 1466 note 86 [bj. . 

Evidence held sufficient to Show no 
change 

U.S.—^Dunn v. Belair, D.CJELL, 184 
F.Supp. 802—^Mixon v, Wlllard, D. 
C.N.Y., 120 F.Supp. 282. 

Ga.—^Daniel v. Ford Motor Co., 76 
S.E.2d 66, 88 Ga.App. 58—^Ingram 
V. Liberty Mut. Ins. Co., 10 S.E.2d 
99, 62 Ga.App. 789—^Milam v. Ford 
Motor Co., 7 S.E.2d 87, 61 

. . L .fiji 
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figurement,'^® or an increase or aggravation^i or re- ing the existence of partial disability,*^® or an in- 

currence^s of the disability. crease in the extent of partial disability, or in the 

disability rating,'^^ or that increased or recurrent in- 
The requisites and sufficiency of evidence have jury resulted in permanent, or total and permanent 

also been determined with respect to evidence show- disability,*^® or showing the fact of original in jury 


Idaho.—^Bower v. Smith, 118 P.2d 
737, 63 Idaho 128, 

Mlch.—^Blust V. National Brewingr 
Co., 280 N.W. 126, 286 Mlch. 103. 
Mo.—Brammer v. Binkley Mln. Co. 

of Mo., App., 244 S.W.2d 684. 
Ohio.—State ex rei. Randall v. In- 
dustrial Commlssion of Ohio, App., 

47 N.E.2d 246. 

Pa.—^Porto V. Philadelphia & Read- 
ingr Coal & Iron Co., 10 A.2d 29, 
137 Pa.Super. 690—^Masrlocco v. U. 
S. Aluminum Co., 200 A. 117, 131 
PeuSuper. 341. 

Va.—J. A. Jones Const. Co. v. Mar¬ 
tin, 94 S.E.2d 202, 198 Va. 370. 

7a Olcl.—Skelly OU Co. v. Skinner, 
19 P.2d 648, 162 Okl. 160. 

71 C.J. p 1466 note 36. 

71. Neb.—^Hulf y. Omaha Cold Stor- 
age Co., 287 N.W. 764, 136 Neb. 
907. 

N.J.—Hopler y. Hili City Coal & 
Liumber Co., 76 A.2d 17, 6 N.J. 466. 

Travers v. Gaynor, 49 A.2d 309, 
24 N, J.Mlsc. 341. 

Or.—Keefer v. State Industrial Ac¬ 
cident Commlssion, 135 P.2d 806, 
171 Or. 406. 

Wash.—White y. Department of La¬ 
bor and Industries, 293 P.2d 764, 

48 Wash.2d 418—^Klrkpatrick v. 
Department of Labor and Indus¬ 
tries, 290 P.2d 979, 48 Wash.2d 61 
—Kleven y. Department of Labor 
& Industries of State, 243 P.2d 
488, 40 Wash.2d 415—Strralch y. 
Department of Labor and Indus¬ 
tries, 198 P.2d 181, 31 Wash,2d 
698. 

71 C.J. p 1466 note 37. 

EvULenoe haUI suflloleiLt 

(1) To sustaln flndlng that em- 
ployee*s conditlon had changed for 
worse since original hearing. 

Ga.—^Manufacturers Cas. Co. v. Hus- 
kins, 90 S.E.2d 604, 93 Ga.App. 10. 
Mich.—Stevens v. Consumers’ Pow¬ 
er Co., 264 N.W. 216, 266 Mich. 
691. 

N.J.—^Breheny y. Essex County, 41 
A.2d 890, 132 N.J.Law 684, afflrmed 
46 A.2d 700, 134 N.J.Law 129. 

Okl.—& H Supply Co. y. Bryant, 
231 P.2d 686, 204 Okl. 616—Phil¬ 
lips Petroleum Co. v. Clark, 224 P. 
2d 697, 203 Okl. 661—Prairie 011 & 
Gas Co. y. Fitzke, 27 P.2d 836, 167 
Okl. 44. 

Wash.—^Larson y. Department of La¬ 
bor & Industries of State, 223 P. 
2d 207, 37 Wa8h.2d 263—Smith v. 
Department of Labor and Indus¬ 
tries of Washington, 88 P.2d 1016, 
180 Wash. 84. 

<2) To sustaln finding that claim- 
«nt dld not sustaln increased dis -1 


abllity from injury in course of em- 
ployment after original determina- 
tion of workmen'8 compensation bu- 
reau. 

N.J.—^PasQuale y. Clyde Piece Dye 
Works, 1 A.2d 46, 120 N.J.Law 
667. 

Borzl y. Steers, 186 A. 723, 14 N. 
J.M1SC. 663. 

Wash.—Georgia-Pacific Plywood Co. 
v. Department of Labor and In¬ 
dustries, 290 P.2d 718, 47 Wash.2d 
893. 

EvldeiLoe held tnsuffioieiLt 

To Show an increase in disability 
since original compensation award. 
Neb.—^Riedel v. Smith Baking Co., 
33 N.W.2d 287, 160 Neb. 28—Huff 
v. Omaha Cold Storage Co., 287 N. 
W. 764. 136 Neb. 907. 

N.J.—^Florek v. Board of Ed., City of 
Newark, 87 A.2d 381, 18 N.J.Super. 
426—Glacchi v. Bichmond Bros. 
Co., 78 A.2d 109, 11 N.J.Super. 76, 
opinion adhered to 79 A.2d 488, 12 
N.J.Super. 308—^Thompson v. 
American Smelting & Refining Co., 
73 A.2d 606, 8 N.J.Super. 111. 

De Pasduale v. Contalvi, 18 A.2d 
840, 126 N.J.Law 136—Cirillo v. 
United Englneers & Constructore, 
3 A,2d 696, 121 N.J.Law 611. 

Drexl y. Jurgensen, 22 A.2d 816, 
19 N.J.Misa 643. 

Okl.—Sinclair Refining Co. y. Dun- 
can, 297 P.2d 663. 

Pa.—Sneed v. State Workmen's Ins. 
Fund, 180 A, 90, 118 Pa.Super. 298. 

Wingard v. Keiser, Com.Pl., 46 
Dauph.Co. 109. 

Wash.—^Prlnce v. Department of La¬ 
bor and Industries of Wash., 286 
P.2d 707, 47 Wash.2d 98—Olson v. 
Department of Labor and Indus¬ 
tries, 260 P.2d 313, 43 Wa8h.2d 86 
—Glllmer v. Department of Labor 
& Industries, 266 P.2d 899, 42 
Wash.2d 387—Goehring y. Depart¬ 
ment of Labor & Industries, 246 P. 
2d 462, 40 Wash.2d 701—EArlson 
y. Department of Labor and Indus¬ 
tries of Wash., 173 P.2d 1001, 26 
Wash.2d 810. 

72. IlL—^Franklln County Mining 
Co. y. Industrial Commlssion, 163 
N.E. 636, 323 IU. 98. 

71 C.J. p 1466 note 38. 

Evidence held snfflcient 
111.—Cinch Mfg. Corp. v. Industrial 
Commlssion, 66 N.E.2d 383, 393 111. 
131. 

Ind.—Syler & Syler y. Luse, 6 N.B. 

2d 130, 103 Ind.App. 47. 

Mass.—^Rasso’s Case, 86 N.E.2d 332, 
324 Mass. 190. 


73. Mlch.—Trask v. Modern Pattern 
& Machine Co., 193 N.W. 830, 222 
Mich. 692. 

Pa.—Spence y. Lash & Bailey, 22 A. 
2d 36, 146 Pa.Super. 177. 

74. Evldenoe held sufflolent 

(1) To support an award based on 
an Increase in extent, rating, or per- 
centage of disability. 

Cal.—Santa Maria Gas Co. y. Indus¬ 
trial Acc. Commlssion, 117 P.2d 43, 
46 C.A.2d 776, rehearing denied 
117 P.2d 961, 46 C.A.2d 776. 

Ga—^Royal Indem. Co. y. Babb, 16 
S.E.2d 907, 66 GaApp. 51. 
lowa.—Bousfleld y. Sisters of Mercy, 
86 N.W.2d 109. 

N.J.—Hawthorne v. Van Keuren & 
Son, 23 A.2d 291, 127 N.J.Law 601 
—^Kuczynski v. Humphrey, 192 A. 
371, 118 N.J.Law 321. 

Dougherty y. Anthony P. Miller, 
Inc., 183 A. 904, 14 N.J.Mlsc. 229. 
Wash.—Collins y. Department of La¬ 
bor and Industries, 310 P.2d 232, 
60 Wash.2d 194—Clayton v. De¬ 
partment of Labor and Industries, 
296 P.2d 676, 48 Wash.2d 764— 
Romano y. Department of Labor 
and Industries, 146 P.2d 186, 20 
Wash.2d 108—^Matson y. Depart¬ 
ment of Labor and Industries, 88 
P.2d 826, 198 Wash. 507. 

(2) To support finding that com¬ 
pensation claimant was not entltled 
to any additlonal percentage of un- 
specified permanent peurtial disabili¬ 
ty because of alleged aggravation. 
Wash.—Clayton v. Department of 

Labor and Industries of State, 217 
P.2d 783, 36 Wash.2d 326. 

Evidence held Insnfilclent 
To Show increase in extent or rate 
of disability. 

N.J.—Thompson v. American Smelt¬ 
ing & Refining Co., 78 A.2d 606, 8 
N.J.Super. 111. 

Wash.—^Hyde v. Department of La¬ 
bor and Industries, 278 P.2d 390, 
46 Wash.2d 81. 

75. 111.—^Biker v. Industrial Com- 
misslon, 160 N.E. 180, 328 111. 641. 

Va.—^Virginia Oak Flooring Co. v. 
Chrisley, 80 S.E.2d 637, 196 Va. 
860. 

Wash.—Johnson v. Department of 
Labor and Industries, 273 P.2d 510, 
45 Wash.2d 71. 

Elfect of employer^s oonoesslon 
Employer's concession, in compen¬ 
sation proceeding, that employee had 
been completely and permanently 
disabled dld not Include admlsslon 
that when compensation payments 
were discontlnued, employer had 
knowledge which would have Justi- 
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additional to that compensated;*^® and to the suf- The rules have also been applied to evidence to 
fidency of evidence to show continuance of inca- show an improvement of condition,^® or decrease 
pacity or disability,'^'^ as of total temporary disa- in the extent of disability,®! as in the case of a par- 
bility,^* or inability to work.^® tial recovery,®^ or ability to work;®® or that disa- 


fied concluslon that permanent, total 
disabllity had been sustained. 

La.—^Pourciau v. Board of Com’rs of 
Fort of New Orleans, App., 12 So. 
2d 36. 

EvideiLce lield snffloieiLt 
Mo.—^Adkins v. Bramhall, App., 233 
S.W.2d 36—Rue v. Eagrle-Plcher 
Lead Co., 70 S.W.2d 124, 228 Mo. 
App. 114. 

N.J.—Simon v. R. H. EL Steel Laun- 
dry, Inc., 96 A2d 446, 26 N.J.Su- 
per. 60, affirmed 08 A.2d 604, 26 
N.J.Super. 598. 

Fischman v. Joseph Flsh Hat 
Co., 6 A2d 785, 122 N.J.Law 428. 

Leverint v. Foz, 171 A. 162, 12 
N.J.M1SC. 366. 

Okl.—Shell Oli Co. v. Thomas. 274 
P.2d 1011—^Dunnlngr-James-Patter- 
son V. Rickert, 164 P.2d 620, 196 
Okl. 287—^Brooka & Dahlgrren v. 
PettiKrew, 169 P.2d 743, 195 Okl. 
660—^Dennehy Const. Co. v. Elidd, 
137 P.2d 636, 192 Okl. 468—Indian 
Terrltory Uluminating Oll Co. v. 
State Industrial Commission, 90 
P.2d 398, 186 Okl. 72—Blackburn 
Const Co. V. Kennedy, 88 P.2d 881, 
184 Okl. 549. 

Or.—Hisey v. State Industrial Acci¬ 
dent Commission, 99 P.2d 475, 163 
Or. 696. 

Pa.—^Toth Pittsburgh Termina! 
Coal Corporation, 167 A. 438, 109 
Pa.Super. 163. 

Tex.—Commercial Standard Ins. Co. 
V. Brock, Civ.App., 167 S.W.2d 281, 
error refused. 

W.Va.—^Mlller v. State Compensa- 
tion Commlssioner, 45 S.E.2d 249, 
130 W.Va. 771. 

Wyo.—^In re lies, 110 P.2d 826, 56 
Wyo. 443. 

Evldeaoe lield lasnfflolent 
Ark.—^Bookout v. Reynolds Mln. Co., 
209 S.W.2d 881, 213 Ark. 198. 

OkL—^Bonham v. Southern Rock As- 
phalt Co., 77 P.2d 697, 182 Okl. 
306. 

76. La.—^Moak v. Louislana Central 
Lumber Co., 126 So. 488, 12 La. 
App. 242. 

Wash.—^Hyde v. Department of La¬ 
bor and Industries, 278 P.2d 390, 
46 Wash.2d 31. 

SubstantiLal poroof regnlred 
Under statute authorizingr indus¬ 
trial commlssioner to Increase 
amount of workmen*s compensation 
if condltion of employee warrants 
increase, employee is entltled to re- 
lief on substantlal proof of asrgrra- 
vated conditlon of old injury not tak- 
en into account in former flndingrs. 
lowa.—^Rose v. John Deere Ottumwa 
Works, 76 N.W.2d 766, 247 lowa 
900. 


Evldeaoe held sufficient 
Colo.—^Moffat Coal Co. v. Podbelsk, 
42 P.2d 1001, 96 Colo. 366. 

77. Mich.—^Anderson v. Escanaba & 
L. S. R. Co., 209 N.W. 40, 234 Mich. 
643. 

71 C.J. p 1467 note 60. 

Evidence held sufficient 
Fla.—^Brewer v. Pan American Air¬ 
ways. 24 So.2d 521. 156 Fla. 812. 
N.Y.—Cronin v. Union Bagr & Paper 
Corp., 136 N.T.S.2d 877, 284 App. 
Div. 1079—^Rogers v. American 
Cyanamid Co., 134 N.Y.S.2d 476, 
284 App.Div. 916. 

Pa.—^Reager v. Day & Zimmerman. 
94 A.2d 81, 173 Pa.Super. 102— 
Fegan v. The Maccabees, 2 A.2d 
511, 183 Pa.Super. 383. 

R.I.—Gilbane Bldg. Co. v. Feeney, 
135 A.2d 262. 

Tenn.—Butterbaugh v. Loew’s, Inc., 
77 S.W.2d 644, 96 A.L.R. 973, 168 
Tenn. 284. 

Evidence held insnffioient 

Pa.—^Powell v. Susquehanna Col- 
lieries Co., Com.Pl., 32 Luz.Leg. 
Reg. 161. 

Evidence held to Show nonoontinu- 
anoe of disabUlty 

U.S.—Valeri v. Lowe, D.C.N.Y., 26 
F.Supp. 761. 

La.—Green v. A. C. Campbell Const 
Co., App., 78 So.2d 64. 

78. Okl.—Stanolind Pipe Line Co. v. 
Brewer, 25 P.2d 1100, 166 Okl. 29. 

79. Evidence held sufficient 

Ga.—General Motors Corp. v. Craig, 
85 S.E.2d 441, 91 Ga.App. 289. 
Evidence held Insnffioient 
Mich.—Wieland v. Dow Chemical Co., 
54 N.W.2d 708, 334 Mich. 427. 

80. Ky.—^Blue Diamond Coal Co. v. 
Phillips, 198 S.W.2d 799, 303 Ey. 
693. 

Evidence held sufficient 
Ga.—^Bituminous Caa Corp. v. Wil- 
banks, 23 S.E.2d 519, 68 6a.App. 
631. 

Pa.—Spence v. Lash & Balley, 22 A. 

2d 35, 146 Pa.Super. 177. 

71 C.J. p 1467 note 62 [a]. 

Evidence held insuffident 
To justify order modifying award 
of compensation to injured employee 
for permanent total disability on 
ground of substantlal improvement 
in his condltion. 

Idaho.—Boshers v. Payne, 70 P.2d 
391, 58 Idaho 109. 

Ky.—^Department of Highways v. 
Harrell, 168 S.W.2d 287, 291 Ey. 
90. 

71 C.J. p 1467 note 62 [b]. 

81. 111.—Scranton & Blg Muddy 
Coal & Mining Co. v. Industrial 
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Commission, 146 N.E. 442, 315 HL 
428. 

71 C.J. p 1467 note 63. 

Evidence held sufficient 

(1) To Show a deerease in extent» 
rating, or percentage of disabllity. 
Idaho.—Jones v. Boise Produce & 

Commission Co., 177 P.2d 167, 67 
Idaho 287. 

Ky.—^Blue Diamond Coal Co. v. Phil¬ 
lips, 198 S.W.2d 799, 303 Ky. 693. 
Pa.—^Byme v. Progress Piate Mak- 
ing Co., 43 A.2d 666, 158 Pa.Sup6r. 
61—Pelosi V. Overbrook Tile Co., 
10 A.2d 118, 138 Pa.Super. 30. 

(2) To sustaln concluslon that 
there was no decrecise in injured em- 
ployee*s incapacity due solely to in¬ 
jury on which Judgment was based. 
Neb.—Ludwlckson v. Central States 

Elee. Co., 6 N.W.2d 66, 142 Neb. 
308. 

Evidence held insuffident 
To Show a decrease in extent of 
disability. 

N.J.—Jersey City Printing Co. v. 
Klochansky, 73 A2d 742, 8 N.J. 
Super. 186. 

Kersner v. New Jersey Geod 
Humor Ice Cream Co., 16 A.2d 453, 
18 N.J.Misc. 688. 

82. Kan.—Davis v. Phillips Petrole¬ 
um Co., 19 P.2d 733, 137 Kan. 80. 

Evidence held snffident 
N.Y.—^Katz V. Carborundum Co., 87 
N.Y.S.2d 174, 264 App.Div. 963. 

83. DL—^Perry Coal Co. v. Indus¬ 
trial Commission, 175 N.E. 801, 343 
111. 526. 

Evidence of theoretloal eanplcyabili. 
ty 

In proceedlng for compensation for 
total and permanent disability after 
prior award for partial “permanent 
total disability" testlmony that 
claimant was theoretically employ- 
able was not entltled to much 
weight, where there was nothing to 
indicate that claimant was famillar 
with type of work which experts 
suggested he mlght be able to per- 
form. 

N.J.—Candito v. Fairmont Const. & 
Nicholson Engineering Cow, 21 A.2d 
622, 19 N.J.M1SC. 603. 

Evidence hdd suffident 

(1) To support flnding that dalm- 
ant was no longer incapacitated for 
work. 

R.I.—^Hemphlll v. Provendier, 59 A, 
2d 640, 74 R.L 173. 

(2) To establlsh that laborer could 
have returned to work at any time 
had he been willing to do se. 

La.—^Hall v. Pipe Line Service Corp.» 
App., 85 So.2d,706. 
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bility has ceased or tenninated,^^ as in the case of 
disability of a partial,^® total,*® total temporary,®*^ or 
total permanentes character; or that recovery was 
only partial;e9 or to show the permanent®e or pro- 
gressive®! character of injuries; or to show a 


change in the employee*s eaming capacity,®^ or 
fraud of the employer,®® or to show varicus other 
matters involved in or relating to proceedings to in- 
crease, decrease, or terminate a compensation 
award.®^ 


(3) To sustaln flndingr that claim- 
ant was capable of steadlly perform- 
ing- certain types of light work. 

Pa.—Sorby v. Three Rlvers Motors, 
114 A.2d 347, 178 Pa.Super; 187. 
R.I.—^Pulford Mfg. Co. v. Lupoll, 67 
A.2d 846, 76 R.L 488. 

(4) To Show claimanfa industrlal 
disability, although wages earned by 
him after accident causing his in¬ 
juries were approximately on same 
level as those received by him pre- 
viously. 

Colo.—Wlerman ▼. Tunnell, 120 P.2d 
638, 108 Colo. 544. 

Evldenoe hsld InsnfllclsaLt 
To Show conclusively that clalm- 
ant was performlng as strenuous 
physical labor at time of hearing as 
that in which he was engaged before 
accident causing his injuries. 

Colo.—Wlerman v. Tunnell, supra. 

84. CaL—^Rodrlguez v, Industrial 
Accident Commlsslon of State of 
Californla, 257 P. 879, 84 C.A. 808. 
Okl.—Thomas Conlin Co. v. Gucklan, 
50 P.2d 299, 174 Okl. 468. 

Svldenod hsld suffldeiLt 
To support finding as to termina- 
tion of compensation clalmant*s dis- 
ahllity. 

XT.S.—^Portland Stevedoring Co. v. 

Wegener, aC.A.Or., 162 F.2d 880. 
Ga.—Short v. Glendale Mills, Inc., 97 
S.R2d 541, 95 Ga.App. 238. 

EAn.—McAlllster v. McDowell, 146 
P.2d 411, 158 Kan. 284. 

La.—^Blanchard v. Bmployers* Liabil- 
ity Assur. Corp., App., 95 So.2d 194 
— ^Wade V. Calcasleu Paper Co., 
App., 82 So.2d 117, cause remanded 
on other grounds 86 So.2d 540, 229 
La. 702—^Buford v. International 
Paper Co., App., 85 So.2d 791— 
Anderson y. May, App., 6 So.2d 
174. 

Mo.—^Kalser v. H. C. Merry, Inc., 
App., 79 S.'W.2d 474. 

Neb.—Metropolitan Dining Hoom v. 
Jensen, 254 N.W. 405, 126 Neb. 
765. 

Pa.—Gallihue y. Auto Car Co., 185 A. 
2d 817, 184 Pa.Super. 598—Gallihue 
y. Autocar Co., 82 A.2d 73, 169 P6L 
Super. 308. 

71 C.J. p 1457 note 56 [a]. 

Evldenoe held insnfflolent 
To support finding of termlnation 
of claimanfs disability. 

U.S.—^Marshall y. Johnson, C.CJLOr., 
127 F.2d 644. 

Ark.—^Hollifleld y. Bird & Son, Inc., 
301 S.W.2d 27. 

Pa.—^Pelosi y. Overbrook Tile Co., 10 
A.2d 118, 138 Pa.Super. 80. 

71 CJ. p 1457 note 66 [b]. 


85. 111.—Ridge Coal Mining Co. v. 
Industrial Commlsslon, 146 N.E. 
643, 314 111. 509. 

71 C.J. p 1467 note 57. 

88. Ind.—Venable v. Falrmount 
Glass Works, 145 N.E. 581, 83 Ind. 
App. 77. 

La.—^Aultman y. Louislana Central 
Lumber Co., 128 So. 683, 14 La.App. 
179. 

87. Cal.—^Los Angeles County y. In¬ 
dustrial Accident Commlsslon of 
California. 261 P. 296, 202 C. 487. 

88. La.—Clark y. Forest Lumber 
Co., App., 142 So. 187. 

89. 111.—Slogo Coal Co. v. Indus¬ 
trial Commlsslon, 138 N.E. 171, 307 
111. 41. 

Mlch.—Johnson v. Folwell-Ahlskog 
Co., 235 N.W. 166, 263 Mlch. 271. 

90. lowa.—^Rose v. John Deere Ot- 
tumwa Works, 76 N.W.2d 766, 247 
lo^w^a 900. 

Mo.—Vollet V. Federal Brllliant Sign 
Co., App., 49 S.W.2d 201. 

BylOanoe held. sufficient 

(1) To show that temporary dis¬ 
ability had become permanent. 

Cal.—Standard Oll Co. of California 

y. Industrial Acc. Commlsslon, 31 
P.2d 457, 137 C.A. 465. 

Colo.—Wlerman v. Tunnell, 120 P.2d 
638, 108 Colo. 544. 

(2) To Show that disability had 
not become permanent. 

U.S.—^Vamey v. 0'Hesume, D.C.Md., 
141 F.Supp. 421. 

91. Wash,—Schmelling y. Depart¬ 
ment of Labor and Industries, 10 
P.2d 229, 167 Wash. 692. 

Evldeiioe held sufficient 

To justify a modidcatlon of a com¬ 
pensation award because of a change 
in employee’s condltion, where testi- 
mony of medlcal wltnesses showed 
a progressive mental disease, tanta- 
mount to a changed condltion, fair- 
ly and naturally traceable to acci¬ 
dent, although not apparent when 
orlginal award was made. 

Va.—A. Wilson & Co. v. Matthews, 
196 S.E. 490, 170 Va. 164. 

92. Mont.—^Brajcich y. Republlc 
Coal Co., 23 P.2d 337, 94 Mont 
668 . 

Evldenoe held sufficient 

(1) To support ' board’8 finding 
that eaming abillty had not lessened 
since preceding hearing. 

Mlch.—^Thomas y. Ford Motor Co., 
266 N.W. 764, 274 Mlch. 564. 

(2) To support industrial com¬ 
missiones determination that em- 
ployee^s wage loss was total by rea- 
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son of the partial physical Incapacl- 
ty and that employee was entitled to 
maximum benefits. 

Ysl —J. A. Foust Coal Co. y. Mes- 
ser, 80 S.E.2d 533, 196 Va. 762. 
Evldenoe heUL insuffioient 
Evidence sustalned finding of de- 
partment that work assigned by em- 
ployer to Injured employee to whom 
compensation award had previously 
been made was of a favored or make- 
shift nature and did not establish 
wage-earning capacity of employee 
for purpose of determlning compen¬ 
sation to which he was subsequent- 
ly entitled. 

Mich.—^Murray v. Ford Motor Co., 
296 N.W. 284, 296 Mich. 348. 

93. S.D.—Vodopich V. Trojan Min¬ 
ing Co.. 180 N.W. 966, 43 S.D. 640. 

94. lowa.—^Bousfield v. Sisters of 
Mercy, 86 N.W.2d 109. 

(1) Courts are loath to conclude 
that workmenes compensation claim- 
ant is malingerer, and evidence 
should clearly show “faking” almost 
certainly to justify such conclusion. 
L8L—^Mitchell v. T. L. James & Co., 

App., 176 So. 245—Green v. Na¬ 
tional Manufacture Stores Cor¬ 
poration, App., 169 So. 412. 

(2) Evidence was held to sustaln 
finding that laborer was a malinger¬ 
er and was feignlng total disability 
in order to recover further compen¬ 
sation. 

La.—^Nevlls v. Valentine Sugars, 177 
So. 586, 188 La. 498. 

(3) Evidence was insufflclent to 
support finding that employee did 
not make honest elfort to return to 
employer^s shop and do light work 
offered her by employer. 

R.I.—^Fulford Mfg. Co. v. Lupoll, 67 
A.2d 846, 76 R.L 488. 

Peak of Improvement 
Evidence was held to warrant 
finding that forward progress of 
clalmant*s condltion of disability had 
reached its peak of improvement If 
workmen^s compensation board had 
l)een authorized to adjudicate such 
Issue. 

Ga.—^Borden Co. y. Fuerlinger, 98 S. 

E.2d 410, 95 Ga.App. 566. 

Amouut of paymeuts made 
In workmen’s compensation case 
in which employee was awarded per¬ 
manent partial dlsabUity after a pe- 
riod of total temporary disability, 
evidence was sufficient to establish 
that employer and Insurance carrler 
had paid employee during period of 
total temporary disability an amount 



WORKMEN’S COMPENSATION § 860 


101 C.J.S. 

Evidence of comparative conditione required» 
Since a claim of increase or decrease in disability 
is grounded in the comparative condition and abil- 
ity of the workman, that is, his present condition 
and ability as compared with that at the time of 
the original compensation award, the claim must be 
supported by proofs which permit comparison, and 
•cannot be grounded solely on the estimate of the in- 
jured personas present degree of disability.S5 


Evidence as to subjective symptoms. In general, 
evidence of the injured employee’s subjective symp¬ 
toms, standing alone, or evidence based solely 
thereon, is not entitled to much weight on the ques- 
tion of the employee^s physical condition.^® 

TimeUness of application for additional bene^ 
fits. The sufficiency of evidence to establish mat- 
ters relating to whether or not an application for 
additional benefits was barred under the statute of 
limitations has been adjudicated.^^ 


In excess of amount employee was 
entitled to recover. 

Okl.—^Don Clawson Drlllinsr Co. v. 
Finch, 277 P.2d 127. 

S5. N.J.—^Hopler v. Hili City Coal & 
Lumber Co., 76 A.2d 17, 6 N.J. 466. 

Florek v. Board of Bd., City of 
Newark, 87 A.2d 381, 18 N.J.Su- 
per. 426—Da Bln v. P. S. Thorsen 
& Co., 79 A.2d 918, 12 N.J.Super. 
575—Giacchi v. Bichmond Bros. 
Co., 78 A.2d 109, 11 N.J.Super. 76, 
■opinion adhered to 79 A.2d 488, 12 
N.J.Super. 308. 

Rotino V. J. P. Scanlon, Ino., 15 
A.2d 336, 752, 125 N.J.Law 227, 
.afflrmed 19 A.2d 777, 126 N.J.Law 
419—Cirillo V. United Engineers & 
Constructors, 3 A.2d 696, 121 N.J. 
Law 511. 

Watts V. City of Newark, 64 A. 
2d 622, 25 N.J.Misc. 402—Lieber- 
man v. Warman, 20 A.2d 604, 19 N. 
J.Misc. 417—^Kersner v. New Jer- 
sey Good Humor Ice Cream Co., 16 
A.2d 453, 18 N.J.Misc. 688. 

JESvldenoe held insnfflolent 

(1) In workmen's compensation 
proceeding by claimant to reopen his 
-claim and obtain a permanent total 
-disability pension because of alleged 
«ggravation of original injuries, 
medlcal testimony, which dld not 
■Show increased aggravation to 
claimanfs injuries between termlnal 
date of aggravation period, and 
which merely covered claimant’s 
physical condition as of date of hear- 
ing before board of industrial ap* 
peals, was insufficient to support 
Judgment allowing a permanent to¬ 
tal disability pension. 

'Wash.—^Moses v. Department of La¬ 
bor and Industriesij 268 P.2d 665, 
44 Wash.2d 511. 

(2) Where, after department of 
labor and Industries made injury 
4iward from which no appeal was 
taken, claimant applied to reopen 
•claim on ground 'of subsequent ag- 
.gravation of injury, doctor’s testi¬ 
mony before Joint board recommend- 
ting amount of award at higher rat- 
ing than claimant had ever received 
had no probative value where it was 
iuot dlrected to perlod subsequent 
to award, and did not purport to 
compare claimanfs condition before 
«nd after any aggravation but was 


instead comparison of testimony of 
different wltnesses without regard 
to time involved. 

Wash.—^Kleven v. Department of La¬ 
bor & Industries of State, 243 P. 
2d 488, 40 Wash.2d 415. 

(3) In proceeding to reopen claim 
because of alleged aggravation of 
injury occurring subsequent to 
award made by department of labor 
and Industries, testimony of two doc- 
tors who disagreed on degrree of 
claimanfs disability did not author- 
Ize Inference that claimanfs condi¬ 
tion had Improved or worsened to 
extent of their difference during in- 
terval of time between their testi¬ 
mony. 

Wash.—^Kleven v. Department of La¬ 
bor & Industries of State, supra. 

(4) Where doctor, testifylng as to 
aggravation of injured workman’s 
disability, dld not purport to have 
any personal knowledge of injury 
involved or of workman’s condition 
at time his claim was closed, but 
testified as to history of case glven 
him by workman which falled to 
state what his condition was at time 
claim was closed, trial court was 
Justified in flnding that such tes¬ 
timony falled to establish the alleged 
aggravation. 

Wash,—^Larson v. Dept. of Labor and 
Industries, 166 P.2d 169, 24 Wash. 
2d 461. 

96. U.S.—^Hudnell v, 0’Heame, D.C. 

Md., 99 F.Supp. 954. 

Not oonoltLfdve 

In proceeding for further disabil¬ 
ity compensation under longshore- 
men's compensation act, deputy com¬ 
pensation commissloner was not 
obliged to accept as credible claim- 
ant’s statement as to his physical 
condition, based only on subjective 
symptoms, if unwilling to accept 
statement as correct on whole rec- 
ord before commissloner, including 
his personal observation of claim¬ 
ant. 

U.S.—^Hudnell v. 0’Hearne, supra. 
Claim xiot sustained 
j<l) A claim, based on subjective 
symptoms alone, for aggravation of 
employee’s injuries, is not sustain- 
ed. 

Wash.—^Petersen v. Department of 
Labor and Industries, 217 P.2d 
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607, 36 Wash.2d 266—Karlson v. 
Department of Labor and Indus¬ 
tries of Wash., 178 P.2d 1001, 26 
Wash.2d 810—Cooper v. Depart¬ 
ment of Labor and Industries, 147 
P.2d 522, 20 Wash.2d 429. 

(2) An affidavit by physician who 
had not treated compensation claim¬ 
ant whose subjective symptoms as 
related to physician were incorporat- 
ed in afiddavlt which failed to state 
that objective conditions found by 
physician resulted or could have re- 
sulted from prior accident more than 
a year prevlously was Insuflacient to 
sustain burden of proof restlng on 
claimant who sought to reopen com¬ 
pensation award or to create a pri¬ 
ma facie case for him. 

Ky.—W. B. Caldwell Co. v. Borders, 
193 S.W.2d 453, 801 Ky. 843. 

To pxove ezlstenoe of objeetlva 
symptoms, essential to establish In- 
correctness of supervlsor's order flx- 
ing workmen's compensation clalm- 
ant’s disability, clainnant must pro¬ 
duce medical evidence that objective 
symptoms either had been discovered 
by a medical expert who mentally 
noted or physically recorded such 
symptoms on or prior to closing date 
or withln a reasonable time there- 
after, or that objective symptoms had 
left their own record in or on clalm- 
ant’s body on or prior to closing date. 
Wash.—^Hyde v. Department of Labor 
and Industries, 278 P.2d 390, 46 
Wash.2d 8L 

97. Bvidenoe held snffloient 

(1) To sustain flnding that there 
was a new and further disability ex- 
tending time for flling claim for com¬ 
pensation. 

CaL—Consolidated Steel Corp. v. In¬ 
dustrial Acc. Commission of Cali- 
fomia, 57 P.2d 919, 6 C.2d 368. 

RX—^Larkin v. George A. Puller Co., 
71 A.2d 690, 76 R.L 395. 

(2) To sustain flnding that employ- 
er fumished medical treatment such 
as to constitute an advance payment 
of compensation withln three years 
prior to date of employee's applica¬ 
tion to reopen case. 

N.Y.—^Maczek v. James McKinney & 
Son, 85 N.Y.S.2d 885, 274 App.Dlv. 
1081. 

(3) To support determinatloh of 
commission that compensation insiiiy 
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Causal connection hetween injury and disabiUty» 
The general rules have been applied in detennining 
the requisites and suflGiciency of cvidence to cstab- 
lish the fact of causal connection hetween continued, 
increased, or recurrent disability, or death, and the 


original injury;®8 or to show that the subsequent 
condition was not the resuit of, or attributable to, 
the prior injury;®® or to show, or to refute, that the 
increased, continuing, or recurrent disability was 
caused by several contributory causes or was the 


er was estopped to ralse defense of 
statute of limltatlons durin^r a cer- 
tain perlod and that claimant had not 
unreasonably delayed in flllnsr appll- 
cation for beneflts after such estop- 
pel had ceased to exist. 

Cal.—Industrial Indem. Co. v. Indus- 
trial Acc. Commlsslon, 262 P.2d 649, 
115 C.A.2d 684. 

(4) To establlsh that petltlon was 
made practlcally as soon as exlstence 
of permanent incapaclty was reason- 
ably ciear. 

Mo.—^Rue V. Easle-Picher Lead Co., 
70 S.W.2d 124, 228 MoA.pp. 114. 

(6) To support dnding that more 
than eighteen years had elapsed since 
date of accident and more than eight 
years from date of last payment of 
compensation, and to justify action 
of industria! board in rescinding ac¬ 
tion of an indlvidual member In re- 
opening claimant*s case. 

N.T.—^Norclsco v. American Book 
Bindery, 50 N.T.S.2d 271, 268 App. 
Div. 837. 

Evldenoe h^d insiiincleiit 

(1) To overcome rebuttable pre- 
sumption of deliyery of check on 
day on which it was dated, so as to 
establish that petition to reopen was 
flled within a year of date of deliv- 
ery of check. 

W.Va.—^York ▼. State Compensation 
Com'r, 86 S.B.2d 363, 128 W.Va. 
16. 

(2) To Show that claimant was 
not notifled as required by statute, 
that he had thirty days in which to 
appeal from compensation commis- 
sioner*8 previous order rejecting 
claim. 

W.Va.—Conseritina v. State Oompen- 
sation Com'r, 31 S.E.2d 499, 127 W. 
Va. 67. 

98. Ariz.—Cole ▼. Town of Miami, ’ 
83 P.2d 997, 52 Ariz. 488. 

Idaho.—^Howard v. Washington Wa- 
ter Power Co., 144 P.2d 210, 65 
Idaho 889. 

lowa.—^Rose r. John Deere Ottumwa 
Works, 76 N.W.2d 756, 247 lowa 
900. 

Ky.—Universlty of Kentucky v. 

Combs, 88 S.W.2d 981, 261 Ky. 833. 
La.—^Mitchell v. T. L. James & Co., 
App., 176 So. 245. 

Wash.—^Brown v. Department of La¬ 
bor and Industries, 161 P.2d 633, 23 
Wash.2d 572—^La Lone v. Depart¬ 
ment of Labor and Industries, 100 
P.2d 26, 3 Wash.2d 191. 

71 C.J. p 1457 note 64. 

More probable hypothesls 

(1) In proceedlng by employee un¬ 
der workmen’s comp^sation act for 


ad^litlonal compensation, employee 
was only required to establish that 
his theory was a probable or more 
probable hypothesis with respect to 
posslbllity of other hypotheses, 

N.J.—^Ducasse v. Walworth Mfg. Co., 
62 A.2d 486, 1 N.J.Super. 77. 

(2) Application of doctrlne of 
"more probable hypothesis” to pro- 
ceedlngs for compensation generaHy 
see supra § 555. 

Evldeiioe held 8iiffioieB.t 
Ariz.—^Russell v. Bald Eagle Mining 
Co.. 33 P.2d 616, 44 Ariz. 106. 

Colo.—Wierman v. Tunnell, 120 P.2d 
638, 108 Colo. 544. 

lowa.—Oldham v. Scofleld & Wel<^, 
266 N.W. 480, 2^2 lowa 764, modl- 
fled on other grounds and rehear- 
ing overruled 269 N.W. 926, 222 
lowa 764. 

Mass.—Wentworth*s Case, 188 NJB. 
237, 284 Mass. 479. 

Mich.—Amold v. Ogle Const. Co., 63 
N.W.2d 666, 833 Mich. 662—Dun- 
don V. Qrand Trunk Western R. 
Co., 268 N.W. 194, 266 Mich. 4. 
isr.j. —^Hagerman v. Lewis Lumber 
Co., 93 A.2d 682, 24 N.J.Super. 120, 
afflrmed 99 A.2d 613, 18 N.J. 316— 
Calicchio v. Standard Brands, 64 
A.2d 236, 1 N.J.Super. 276. 

N.T.—Brewka v. Moliet, 112 N.T.S. 
2d 122, 279 App.Div. 1104—^Battag- 
liola V. Robert W. Kelly Pub. Corp., 
62 N.T.S.2d 48, 270 App.Div. 966, 
appeal denied 64 N.Y.S.2d 913, 271 
App.Div. 757. 

CHcl.—Shell 011 Co. v. Thomas, 274 P. 
2d 1011. 

R.I.—^Mondillo V, Ward Baking Co., 
67 A,2d 447, 78 R.I. 473. 

71 C.J. p 1467 note 64 Ea]. 

EUdeaoe liald. liumffioient 
Mich.—Stevens v. Consumers' Power 
Co., 264 N.W. 216, 266 Mich. 691. 
N.J.—^iacchi v. Richmond Bros. Co., 
78 A.2d 109, 11 N.J.Super. 76, opin- 
ion adhered to 79 A2d 488, 12 N.J. 
Super. 308. 

Zuga V. Ford Motor Co., 197 A. 
876, 16 N.J.M1SC. 76—Weber v. 

Brandt, 196 A. 297, 16 N.J.Misc. 
729. 

N.T.—^Macraken ▼. R. & B. Lunch 
Co., 119 N,T.S.2d 827, 281 App.Div. 
216, reargument denied 120 N.Y.S. 
2d 264, 281 App.Diy. 912. 

Ohio.—^Pox V. ludustrial Commisslon 
of Ohio, 126 N.E.2d 1, 162 Ohio St 
669. ^ 

R. I.—^Bishop V. Centredale Textile 
Co., 116 A.2d 363. 

S. D.—Stowsand v. Jack Rabbit Lines, 
68 N.W.2d 298, 75 S.D. 11. 
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Wash.—^White v. Department of La¬ 
bor and Industries, 248 P.2d 666, 41 
Wash.2d 276—Tonkovlch v. De¬ 
partment of Labor & Industries of 
State, 196 P.2d 638, 31 Wash.2d 
220 . 

71 C.J. p 1457 note 64 [b]. 

98. Evidenoe held sufflclent 

(1) In general. 

U.S.—Walker v. Marshall, C.C.A. 

Wash., 111 P.2d 794. 

Ariz.—Jastrzebskl v. Wasielewski, 
308 P.2d 937, 82 Ariz. 92. 

Ga.—Rivers v. Travelers Ine. Co., 92 
S.B.2d 818, 93 Ga.App. 779. 

Ky.—^Whltlow V. Mengel Co., 228 S. 

W.2d 21, 312 Ky. 483. 

Me.—^Albert v. Lockwood Co., 45 A.2d 
660, 142 Me. 33. 

Mass.—^Hummer’s Case, 59 N.E.2d 
296, 317 Mass. 617. 

MInn.—^Llakos v. Yellow Taxi Co. of 
Mkineapo-Hs, 29 NW.2d 481, 225 
Mina. 34—Ginsburg v. Byers, 17 
N.W.2d 364, 219 Minn. 230. 

Mo.—Buckley v. Elmira Coal Co., 
App., 104 S.W.2d 725. 

N.Y.—^Banlkowski v. American Lo- 
comotive Co., 126 N.Y.S.2d 64, 282 
App.Div. 1084. 

Okl.—^Ditraore v. Charles M. Suttle 
Const Co., 261 P.2d 690. 

R.I.—Crepeau v. Wanskuck Co.- 
Steere Mill, 107 A.2d 313, 82 R.I. 
276. 

Wash.—^La Lone v. Department of 
Laber and Industries, 100 P.2d 26, 
3 Wash.2d 191—Ferguson v, De¬ 
partment of Labor and Industries, 
90 P.2d 280, 197 Wash. 624. 

(2) To Justify ftnding that change 
in condition of injured employee since 
award of compensation to him was 
due entirely to disease, so as to pre- 
clude award of additional compensa¬ 
tion. 

Idaho.—^Mell v. Larson, 36 P.2d 250, 
64 Idaho 764. 

Ky.—^Universlty of Kentucky v. 

Combs, 88 S.W.2d 981, 261 Ky. 833. 
La.—^Jackson v. Southern Stevedor- 
ing Co., App., 66 So.2d 674. 

Pa.—Zelenko v. Carnegle Coal Co., 
200 A. 608, 132 Pa.Super. 135. 

Evidenoe held tusoffioleiit 
Mich.—^Pretzer v. State Psychopathic 
Hospital, 282 N.W. 213, 286 Mich. 
464. 

N.J.—Glnter v. Westtnghouse Blec. 
& Mfg. Corp., Lamp Dlvlslon, 78 A. 
2d 403, 11 N.J.Super. 338—Calicchio 
V. Standard Brands, 64 A.2d 236, 1 
N.J.Super. 276. 

Lieberman v. Warman, 20 A.2d 
604, 19 N.J.Misc. 417. 
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resuit of cumulative events over a period of time 
and several emplojonents.i 

Faidt of employee; obedience to medical advice, 
The weight and sufficiency of evidence has been de- 
termined with respect to evidence as to fault of 
the employee accounting for continued, increased, 
or recurrent disability and warranting denial of 
further or additional compensation,^ as in the em- 


ployee’s refusal to take medical advice or submit to 
surgery,^ or whether the employee acted properly in 
taking certain medical advice or submitting to sur- 
gery.-i 

Application of ndes to particidar injuries, The 
above rules have been applied to evidence as to 
various injuries or disabilities,^ such as injury or 
disability to an employee’s back or spine,* injury or 


1 . Svideaoe snAcleat 

(1) To support finding' that claim- 
aiit*s total disability as resuit of 
psychoneurosls was contrlbuted to 
by two separate compensable acci- 
dents while working* for different 
employers and order apportioningr ad¬ 
ditional compensation awarded be- 
tween two employers, as against sec- 
ond employer’s contention that claim- 
ant’a flrst injury was sole cause of 
his disability. 

Idaho.—Walker v. Hogue, 186 P.2d 
708, 67 Idaho 484. 

(2) To support finding that accel- 
eration of disease, which had been 
subject of prevlous compensation 
award, was due to exposure occur- 
rlng while one Insurer was on rlsk 
and that no part of accelerated re- 
sults of disease was due to earlier 
exposure which occurred while anoth- 
er insurer was on risk. 

N.T.—^Kraus v. Marcus Decoratlng 
Co., 134 N,T.S.2d 411, 284 App.Div. 
914, modified on other grounds 136 
N.T.S.2d 377, 284 App.Div, 994. 

(3) To sustaln finding that em- 
ployee’s previous exposures to shop 
dust and printlng piant conditions 
while in employ of other employers 
had not had cumulative effect on his 
pre-exlstlng allergy, and that no part 
of his disability for exposure while 
in employ of last employer was at- 
trlbutable to previous employers. 
N.Y.—^Lalne v. Commanday Roth, 

Inc., 135 N.T.S.2d 879, 284 App.Div. 
1070. 

a. La.—^Daste v. Gwln, 128 So. 41, 13 
La.App. 878. 

71 C.J. p 1457 note 67. 

3, S.D.—^Detllng v. Tessler, 244 N. 
W. 638, 60 S.D. 405, adhered to 249 
N.W. 686, 61 S.D. 403. 

-Evidence held snfflcient 

(1) To warrant suspension of fur¬ 
ier payments of compensation un- 
less employee should submit to surgi- 
cal treatment which was not danger^ 
ous to life or limb. 

Mlch.—^Kolbas v. American Boston 
Mining Co., 267 N.W. 761, 276 Mich. 
616. 

N.M.—^Fowler v. W. G. Const. Co., 188 
P.2d 160, 61 N.M. 441. 

(2) To authorize suspension of fur- 
tther payments of compensation un- 
less employee should submit to sur- 
glcal treatment, even though opera- 
ition was of a major character. 


Colo.—Overton v. City and County of 
Denver, 102 P.2d 474, 106 Colo. 114. 

(3) To warrant holdlng that opera- 
tion should not be recLulred as a con- 
dition to continued compensation 
payments. 

Ga.—City of Atlanta v. Padgett, 22 

S. E.2d 197, 68 Ga.App. 96. 

(4) To warrant finding that re- 
fusal to undergo operatlon or other 
treatment was not unreasonable. 
Mass.—^Bums* Case, 9 N.B.2d 719, 

298 Mass. 78. 

N.T.—^Rajmello v. Scott Bros., 23 N. 

T. S.2d 276, 260 App.Div. 977, rear- 
gument denied 24 N.Y.S.2d 663, 261 
App.Dlv. 848. 

4. Evidence held sufficient 

(1) To justify finding that em¬ 
ployee in undergoing surgery rea- 
sonably followed professlonal advice 
which he recelved, so that employer 
was not relleved of llablUty for In¬ 
creased disability even though in¬ 
creased disability was caused by sur- 
gery. 

N. J.—Janvari v. Peter Schweltzer Co., 
91 A,2d 113, 21 N.J.Super. 248. 

(2) To sustaln award for disabil¬ 
ity resulting from acute urinal re- 
tentlon, on grownd that condition 
was resuit of operatlon performed 
several years before -with consent of 
Insurance carrier after injury. 

N.Y.—^Magen v. Great Atlantic & Pac. 
Tea Co., 119 N.Y.S.2d 602, 281 App. 
Div. 981. 

(3) To support decision permltting 
claimant to proceed with amputation 
of his left lower leg If he desired to 
do so and directlng case to be con¬ 
tinued to referee*s calendar for fur¬ 
ther consideratlon. 

N.Y.—Cornelius v. Rochester Prod¬ 
ucts Division, General Motors 
Corp., 74 N.Y.S.2d 773, 272 App.Div. 
1090. 

5. Mo.—Snavely v. Delmar Hotel 
Co., App., 84 S.W.2d 188. 

Pa. —^Bordick v. John Conlon Coal Co., 
19 A.2d 636, 144 Pa.Super. 622. 

6. Mo.—Kiser v. J. W. 0’Connell 
Palnting Co., App., 60 S.W.2d 636. 

71 C.J. p 1466 note 39. 

Evidence held sufficient 

(1) To warrant or sustaln further 
or additional compensation for con- 
tlnuation or increase of disability 
from a back injury. 

CaL—^Maryland Cas. Co. v. Industrlal 
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Acc. Commission, 148 P.2d 96, 64 
C.A.2d 162. 

Colo.—Safeway Stores v. Ne-wman, 
230 P.2d 168, 123 Colo. 362. 

Ga.—General Motors Corp, v. Cralg, 
86 S.E.2d 441, 91 Ga.App. 239. 

Idaho.—^Young v. Herrlngton, 99 P.2d 
441, 61 Idaho 183. 

lowa.—^Bousfield v, Sisters of Mercy, 
86 N.W.2d 109. 

La.—Wallace v. Spohrer-Pollard Con- 
traetors, App., 76 So.2d 312—^Weeks 
V. Consolidated Underwriters, App., 
73 So.2d 479—^Brinson v. Arkansas 
Natural Gas Corporation, App., 162 
So. 381. 

Mlss.—International Paper Co. v. 
Handford, 78 So.2d 896, 223 Miss. 
747. 

N.J.—Ginter v. Westlnghouse Elee. 
& Mfg. Corp., Lamp Division, 78 A. 
2d 403, 11 N.J.Super. 338. 

Schmidt v. Atlantic Reflning Co., 
38 A.2d 889, 132 N.J.Law 196, af- 
flrmed 42 A.2d 201, 183 N.J.Law 39. 

N.Y.—Caltleii v. Great Atlantic & 
Pac. Tea Co., 120 N.Y.S.2d 606, 281 
App.Div. 999—^Tutokey v. Carbo- 
rundum Co., 136 N.Y.S.2d 16, 284 
App.Div. 1076, reargument and ap- 
peal denied 189 N.Y.S.2d 264, 285 
App.Div. 987. 

Okl.—Sapplngton-Hickman, Inc. v. 
State Indus. Commission, 262 P.2d 
707—General Acc. Fire & Life As- 
sur. Corp. v. Mowry, 262 P.2d 421— 
Phillips Petroleum Co. v. Angulsh, 
209 P.2d 689, 201 Okl. 691. 

Wash.—Colllns v. Department of La¬ 
bor and Industries, 269 P.2d 643, 42 
Wash.2d 903—^Knowles v. Depart¬ 
ment of Labor and Industries, 184 
P.2d 691, 28 Wash.2d 970. 

(2) To sustaln denial or reductlon 

of further or additional compensa¬ 
tion. 

U.S.—^Eeehn v. Alaska Indus. Bd., C. 
A.Alaska, 230 F.2d 712—Simmons 

V. Marshall, C.CA..Wash., 94 F.2d 
860. 

Ariz.—McFarland v. Industrlal Com¬ 
mission, 286 P.2d 745, 79 Ariz. 165 
—^Martin v. Industrlal Commission, 
218 P.2d 362, 69 Ariz. 286—Scott 
V. L. E. Dixon Co., 27 P.2d 1109, 
42 Ariz. 626. 

Ga.—^Perrien v. Southern Co-op. 
Foundry Co., 3 S.E.2d 240,. 60 Ga. 
App. 196. 

111.—^De Bartolo v. Industrlal Com¬ 
mission, 80 N.E.2d 677, 375 DI 103. 

La.—^Phelps v. Royal Indem. Co., 
App., 77 So.2d 226—Dees v. Lotiisi- 
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disability to an employee^s arms,^ fingers,* or hands,® | feet^® or Iegs,il or injury or disability to an em¬ 


ana 011 Reflningr Corporation, App., 
162 So. 597--Alolsio v. Seims-Hel- 
mers, Inc., App., 161 So. 834. 

Minn.—X3rickson v. Globe Wrecklnar 
Co.. 280 N.W. 866, 208 Minn. 261. 
N.T.—^Holzman v. Gottfrled Baking* 
Co.. 20 N.T.S.2d 2, 259 App.Dlv. 
946, appeal dismissed 29 N.R2d 
894, 284 N.T. 574—Wenzel v. J. W. 
Kieslingr & Son, 11 N.Y.S.2d 877, 
257 App.Dlv. 879, appeal denied 22 
N.E.2d 768, 281 N.T. 887—Benn v. 
Washburn Wire Co., 6 N.T.S.2d 926, 
256 App.Div. 742. 

R. I.—^Melerovltz v. Georgre A. Fuller 
Co., 67 A.2d 45, 76 R.I. 878. 

S. D.—Stowsand v. Jack Rabblt Linea, 
68 N.W.2d 298, 75 S.D. 11. 

Tenn.—^Davls v. General Blec. Supply 
Corp., 264 S.W.2d 663, 196 Tenn. 86 
—^Mathls V. J. L. Forrest & Sons, 
216 S.W.2d 967, 188 Tenn. 128. 
Wash,—^Eyer v. Department of La¬ 
bor and Industries, 96 P.2d 1116, 1 
Waj3li.2d 553. 

Evldeiice beld insofllcieat 

(1) To support grrant of further or 
additional compensation. 

Colo.—Santerll v. Rocky Mountaln 
Fuel Co., 168 P.2d 927, 118 Colo. 
441. 

W.Va.—Dillon v. State Compensation 
Com'r, 89 S.B.2d 887, 129 W.Va. i 
223. I 

(2) To sustaln denlal of further or j 

additional compensation. I 

Ariz.—^Bradshaw v. Industrlal Com- 

mlsslon, 276 P.2d 542, 78 Arlz. 124 
—^Urvalejo v. Industrlal Commis- 
sion, 230 P.2d 616, 72 Arlz. 43— 
Tashner v. Industrlal Commlssion, 
157 P.2d 608, 62 Arlz. 333. 

7. SvldexLoe held suffloleiit 

(1) To sustaln award for addi¬ 
tional or further compensation pay- 
ments because of contlnued, In- 
creased, or recurrent disability in 
connection wlth InJury to arm or 
arms. 

Colo.—Hayden Bros. Coal Corpora¬ 
tion V. Industrlal Commlssion, 29 
P.2d 687, 94 Colo. 211—Reynolds v. 
Fraker Coal Co., 28 P.2d 388, 94 
Colo. 84. 

Mlch.—Carlson v. B. H, Sheldon & 
Co., 261 N.W. 369, 265 Mlch. 190. 
Okl.—Shell Petroleum Corporation v. 
Slate, 28 P.2d 990, 167 OkL 157. 

(2) To warrant denlal of such ad¬ 
ditional or further compensation. 

Pla«—^Roberts v. Wolford Beach Bto- 

tel, 67 So.2d 670. 

Ky.—Northeast Coal Co. v. Wells, 154 
S.W.2d 740, 287 Ky. 664. 

N.T.—^Roper v. H. C. Bohack Co., 22 
N.T.S.2d 866, 260 App.Div. 819, ap¬ 
peal denied 26 N.T.S.2d 864, 261 
App.Dlv. 1018. 

Evldenoe held InsuiBoieni 

(1) To Justlfy or support award 
for additional or further compensa¬ 
tion. 


Ky.—George T. Stagg Co. v. 0'Nan, 
161 S.W.2d 61, 286 Ky. 627. 

Pa.—Casper v. State Workmen's Ins. 
Fund, 200 A. 186, 132 Pa.Super. 96. 
(2) To support denlal of addition¬ 
al or further compensation. 

R.L—^Pepe v. American Sllk Splnnlng 
Co., 38 A.2d 474, 70 R.I. 809. 

8. OkL—Noble Drllllng Co. v. Link, 
17 P.2d 971, 161 Okl. 288. 

Evldenoe held snlBoient 

(1) To justlfy award for addition¬ 
al or further compensation because 
of contlnued, Increased, or recurrent 
disability In connection wlth Injury 
to flngers. 

Arlz.—Wise v. Siz Companles, 28 P. 

2d 1007, 48 Ariz. 24. 

Mass.—^Bums’ Case, 9 N.B.2d 719, 298 
Mass. 78. 

Mlch.—^Lentz v. Mumy Well Service, 
64 N.W.2d 678, 840 Mlch. 1. 

Okl.—Stanollnd (formerly Sinclair) 
Crude Oll Purchasing Co. v. Ran- 
dall, 27 P.2d 339, 166 Okl. 261. 

Pa. —^Michetti v. State Workmen*s 
Ins. Fund, 17 A2d 712, 143 Pa.Su¬ 
per. 458. 

(2) To support denlal of further 
or additional compensation payments. 
La.—Johnson v. Lone Star Cernent 

Corp., App., 61 So.2d 668—^Powers 
V. AUled Chemical & Dye Corp., 
App., 45 So.2d 214, rehearing re- 
fused 46 So.2d 382. 

Mlch.—Kolbas v. American Boston 
Mining Co., 267 N.W. 751, 276 Mlch. 
616. 

Evldenoe held insnAcient 
To Show that employee who had re- 
ceived injuries necessltatlng ampu- 
tation, in part, of three flngers of left 
hand had been totally incapacltated. 
Mass.—Strycharz* Case^ 197 N.B. 9, 
291 Mass. 212. 

9. Pa.—^Matlchak v. Motley Coal Co., 
Com.Pl., 56 Lack.Jur. 49. 

Evldenoe held snfflcient 

(1) To justlfy an award for addi¬ 
tional or further compensation be¬ 
cause of contlnued, increased, or re¬ 
current disability In connection wlth 
Injury to hand or hands. 

Mlch.—^Wlcko V. Ford Motor Co., 290 
N.W. 818, 292 Mlch. 835—Pentrack 
V. Motor Products Corp., 267 N.W. 
868, 276 Mlch. 357—Catino v. Mor¬ 
gan & Wright, 261 N.W. 281, 272 
Mlch. 164. 

N.J.—Tucker v. Frank J. Beltramo, 
Inc., 186 A. 821, 117 N.J.Law 72, 
afflrmed 192 A. 62, 118 N.J.Law 
301. 

Femandez v. Ford Motor Co., 174 
A. 223, 12 N.J.M1SC. 653, appeal dis¬ 
missed Ford Motor Co. v. Feman¬ 
dez, 176 A. 162, 114 N.J.Law 202. 
Okl.—^Lumbermen's Supply Co. v. 
Mackey, 206 P.2d 870, 201 Okl. 
296—Southwestem Cotton Oll Co. 
V. Hali, 46 P.2d 466, 172 OkL 644. 
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Pa.—Camizzl v. B. T. Fraim Lock 
Co., 29 A.2d 426, 151 Pa.Super. 8. 
(2) To support denlal of further 
or additional compensation. 

La.—^Mltchell v. T. L. James & Co., 
App., 176 So. 246. 

Mlch.—^Waterous v. Flsher Body 
Corp., 290 N.W. 814, 292 Mlch. 324. 
N.J.—^Ponek v. American Steel 
Foundries, 22 A.2d 814, 19 N.J. 
Mlsc. 640. 

Evldenoe held Insnfllclent 
To justlfy award for additional dis¬ 
ability. 

Okl.—Speclal Indem. Fund v. Knight, 
200 P.2d 766, 201 Okl. 27. 

10. Ind.—Berkey v. Chase Bag Co., 

187 N.B. 679, 98 Ind.App. 175. 
Evldenoe held sufficient 

(1) To support award of further or 
additional compensation for con- 
tinued or Increased disability from 
injury to foot or feet. 

Minn.—^Berg v. Sadler, 60 N.W.2d 266, 
235 Minn. 214. 

Mo.—McWhorter v. White Baking 
Co., App., 81 S.W.2d 992. 

Okl.—^Magnolla Petroleum Co. v. Wat- 
klns, 67 P.2d 622, 177 Okl. 80. 

Pa.—^Bckley v. Rae, 194 A. 676, 128 
Pa.Super. 677. 

R.I.—^Mondillo v. Ward Baking Co., 
67 A.2d 447, 73 R.I. 473. 

(2) To warrant denlal of additional 
or further compensation payments 
for injury to foot. 

N.M.—^Fowler v. W. G. Const. Co., 

188 P.2d 160, 61 N.M. 441. 

Wash.—^Hoff V. Department of Labor 
and Industries of Washington, 88. 
P.2d 419, 198 Wash. 267. 

(3) To support flndlng of IndustrlaT 
board that disability of compensation 
claimant resultlng from injury to 
foot had not increased, recurred, or- 
resulted in increased permanent par- 
tlal Impairment since original award.. 
Ind.—^Berkey v. Chase Bag Co.. 187' 

N.B. 679, 98 Ind.App. 176. 

Evidence held insuffioient 

(1) To justlfy award for contlnued 
or increased disability In connection 
wlth injury to foot or feet 
Arlz.—^Harambasic v. Barrett & Hllp- 
& Macco Corp., 119 P.2d 932, 68> 
Ariz. 319. 

Mlch.—^Bamot v. Ford Motor Co., 275- 
N.W. 768, 282 Mlch. 87. 

11. Okl.—^Kano Oll Co. v. Robertson,. 
11 P.2d 769, 167 Okl. 192. 

Or.—Keefer v. State Industrlal Acc. 
Commlssion, 136 P.2d 806, 171 Or. 
406. 

Pa.—^McGurty v. Ruskin Dining- 
Room, 34 A2d 374, 163 Pa.Super. 
535. 

71 C.J. p 1466 note 42. 

Evldenoe held sufficient 

(1) To support reopening of case- 
and grantlng bf further or addltlonat 
compensation because of contlnued,. 
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ployee’s head,^^ and heart.l3 I also been determined with respect to evidence as 

The requisites and sufiSciency of evidence have | to disability by reason of hemia or rupture,loss or 


increased, or recurrent disability re- 
sultingr from a leg Injury. 

Colo.—Employers Mut. Ins. Co. v. 

Jacoe, 81 P.2d 389, 102 Colo. 615. 

Ga.—^London Guarantee & Accident 
Co. V. Boynton, 188 S.E. 265, 64 
Ga.App. 419. 

Idabo.—Nltkey v. Bunker Hili & Sul- 
livan Min. & Concentratlng Co., 261 
P.2d 216, 73 Idaho 294. 

Mass.—Case of Yirta, 192 N.E. 98. 
287 Mass. 602. 

iq-.j.—^Drezl v. Jurgensen, 22 A.2d 816, 
19 N.J.Misc. 643. 

Okl.—Standish Plpe Line Co. v. Kirk- 
land, 107 P.2d 1024, 188 Okl. 248— 
Gibbs v.tLawrence, 27 P.2d 356, 166 
OkL 266. 

Pa.—Manno v. Tri-State Bnglneerlng 
Co., 48 A2d 122, 159 Pa.Super. 267— 
Tr«.Tifrmfl.n V. United Engineering & 
Foundry Co., 33 A.2d 86, 163 Pa. 
Super. 67. 

Utah.—Standard Coal Co. v. Indus- 
trial Commlsslon, 65 P.2d 640, 91 
Utah 649. 

(2) To support flnding that em- 
ployee had suifered a greater disa¬ 
bility with respect to loss of use of 
his leg than had been determined in 
flxlng original compensation award. 
U.S.—^McCarthy Stevedoring Corp. ▼. 

Norton, D.C.Pa., 40 F.Supp. 960. 

(3) To warrant dlscontinuance of 
compensation and denlal of further or 
additional compensation. 

Mont.—^Wlerl v. Anaconda Copper 
Min. Co., 166 P.2d 838, 116 Mont. 
624. 

Pa.—^Masslch ▼. Keystone Coal & 
Coke Co., 10 A.2d 98, 137 Pa.Super. 
641—^Porto V. Philadelphia & Read- 
Ing Coal & Iron Co., 10 A.2d 29, 
137 Pa.Super. 590. 

Tenn.—Lee v. Aluminum Co., 198 S.W. 
2d 639, 184 Tenn. 287. 

(4) To Show that employee, clalm- 
Ing further compensation for disa¬ 
bility resultlng from fractures of leg 
bones, had fully recovered. 

La.—Beamon v. Dalgam Const Co., 
App., 151 So. 265. 

(6) To warrant denial of employ- 
ex^s application for reductlon or dis- 
continuance of compensation pay- 
ments for leg injury. 

Pa.—^Thomas v. Susquehanna Colliei> 
les Co., 25 A.2d 98, 148 Pa.Super. 
161 — ^Toth V. Plttsburgh Termina! 
Coal Corporation, 167 A, 438, 109 
Pa.Super. 163. 

(6) To Show that subseauent leg 
disability, or elfects thereof, were 
resuit of original injury. 

Md.—Great A. & P. Tea Co. v. Hili, 
96 A.2d 84, 201 Md. 680. 

Mass.—^Virta's Case, 192 N.E. 98, 287 
Mass. 602. 


(7) To Show that further disability 
waa not resuit of original injury to 
leg or hip. 

N.T.—Slosson v. Chazy Tei. Co., 67 
N.Y.S.2d 649, 269 App.Div. 916. 

(8) As to other matters relating to 
leg injuries. 

Colo.—^Martin v. Industrial Commis- 
sion, 74 P.2d 1243, 101 Colo. 640. 

Evidence held insuAdent 

(1) To warrant reopening case cmd 
granting further or additional relief 
for injury of leg. 

Ariz.—^London v. Industrial Commis- 
sion, 223 P.2d 929. 71 Ariz. 111— 
Grim V. Industrial Commlsslon, 214 
P.2d 892, 70 Ariz. 1. 

Pa.—^McGurty v. Ruskin Dinlng 
Room, 34 A.2d 374, 153 Fa.Super. 
535. 

S.C.—^Buckman v. International Agr. 

Corp., 13 S.E.2d 133, 196 S.C. 153. 
W.Va.—Consentina v. State Compen¬ 
sation Com*r, 31 S.E.2d 499. 127 
W.Va. 67. 

(2) To warrant dlscontinuance of 
compensation payments for disability 
resultlng from leg injury. 

Pa.—Rosa v. Palnt Creek Collieries, 
85 A.2d 670, 170 Pa.Super. 640. 

(3) To warrant suspension or re- 
fusal of compensation on ground that 
his conditlon was due to, or aggra- 
vated by, his refusal to follow medi- 
cal advlce to lay aside his crutch 
and cane. 

Ky.—^Harlan Fuel Co. v. Jordan, 112 
S.W.2d 982, 271 Ky. 562. 

12. Okl.—^Parks v. Brown Bros., 26 
P.2d 926, 166 Okl. 204—Skelly Oil 
Co. V. Thomas, 295 P. 213, 147 OkL 
86 . 

Evidence held salKeient 

(1) To sustaln grant of further or 
additional compensation because of 
increased, contlnued, or recurrent dis¬ 
ability in connection with a head In¬ 
jury. 

U.S.—^Atlantic & Gulf Stevedores, Inc. 
V. Michalski, D.C.Md., 144 F.Supp. 
476. 

Colo.—Continental Cas. Co. v. Indus¬ 
trial Commission, 238 P.2d 196, 124 
Colo. 296. 

Mich.—^Mikulski v. Hudson Motor Car 
'Co., 9 N.W.2d 20, 305 Mich. 97. 
Wash.—^Dry v. Department of Labor 
and Industries, 39 P.2d 609, 180 
Wash. 92. 

(2) To sustaln a denlal of further 
or additional compensation for disa¬ 
bility in connection with a head in¬ 
jury. 

Ky.—Hedges v. F. & C, R. Co., 264 
' S.W.2d 666. 


Pa.—^Massich v. Keystone Coal & 
Coke Co., 10 A.2d 98, 137 Pa.Super. 
641. 

Evidence held InsnAolent 
To warrant award of further com¬ 
pensation for alleged increased disa¬ 
bility. 

N.J.—Clrcelli v. Falco, 6 A.2d 61, 17 
N.J.Misc. 94. 

Wash.—Johnson v. Department of 
Labor and Industries, 273 P.2d 510, 
45 Wash.2d 71. 

13. Evidence held Insnfflclent 

To establish Injured employee's 
right to additional compensation for 
increased incapacity as resuit of con¬ 
tlnued progressive weakening of his 
heart after award of compensation 
for permanent partial Incapacity 
caused by weakening heart as resuit 
of accident. 

N.J.—^Breheny v. Essex County, 46 A. 
2d 700, 134 N.J.Law 129. 

14. Evidence held snffldent 

(1) To sustaln award of further or 
additional compensation because of 
increased, contlnued, or recurrent dis¬ 
ability from a hemia or rupture. 

Ga.—^Riegel Textile Corp. v. Vinyard, 
77 S.B.2d 760, 88 GaA.pp. 763. 
Ind.—Wolfcale v. Grush. 67 NJB3.2d 
438, 115 IndApp. 155. 

Minn.—^Benjamin v. Klefer, 213 N.W. 
32, 170 Minn. 882. 

N.T.—^Raynello v. Scott Bros., 23 
N.Y.S.2d 276, 260 App.Div. 977, re- 
argument denied 24 N.Y.S.2d 663, 
261 App.Div. 848. 

R.I.—Walsh-Kaiser Co. v. Kooharian, 
51 A.2d 832, 72 R.I. 390. 

(2) To warrant reductlon or denlal 
of further or additional compensation 
for disability from hemia or rupture. 
Idaho.—Carlson v. F. H, De Atley & 

Co., 46 P.2d 1089, 66 Idaho 713. 
La.—Alexander v. T. L. James & Co., 
App., 16 So.2d 660—Etle v. Olivler, 
App., 168 So. 713. 

Me.—Middleton’s Case, 3 A.2d 434,136 
Me. 108. 

N.T.—Bltsakis v. Wine, 90 N.Y.S.2d 
30, 276 App.Dlv. 973, reargument 
and appeal denied 91 N.Y.S.2d 617, 
276 App.Div. 1004, appeal denied 
108 N.Y.S.2d 998, appeal dlsmissed 
104 N.E.2d 861, 303 N.Y. 802, certi¬ 
orari denied 73 S.Ct 64, 344 U.S. 
841, 97 L.Ed. 665, and application 
denied 110 N.T.S.2d 923—Goldberg 
V. City of New York, 15 N.T.S.2d 
620, 268 App.Dlv. 830. 

Pa,—Stoisits V. Lehlgh & N. B. R. Co., 
17 A.2d 694, 143 Pa.Super. 219. 

Evidence hdd insnfflclent 
To authorize award of further or 
additional compensation because of 
Increased, contlnued, or recurrent 
abillty firom hemia or rupture. ' 
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impairment of vision,^® or traumatic psychosis or 
neurosis.i® 

§ 861. Dismissal before Hearing 

Whlle a petition for review on the ground of changed 
conditfon shouid not ordinarily be dismisaed before hear- 
ing evidence, It rvray be under certafn circumstances. 

Ordinarily, a petition for review by the board on 
the ground of change of condition shouid not be 
dismissed before hearing the evidence;!'^ and con¬ 
stant change of front by applicant employee does 
not justify such dismissal.^® An employer^s appli- 
cation is properly dismissed, however, at the em- 
ployee’s death when the latter^s dependents apply 
for an adjustment of his compensation.^® 

In any event, an order of dismissal will not op¬ 
erate to dismiss a petition filed by claimanfs most 
recent coimsel where such order is directed to 
claimant*s former counsel who represented him on 
an earlier petition.^® 


§ 862. Hearing or Trial 

Where a clalmant ahows a change In condition a 
hearing on a timely appllcation for a supplemental award 
shouid be granted; and, when possible, the proceeding 
shouid be heard by the same commissioner who acted in 
the original hearing. 

Where a claimant shows a change in condition 
arising subsequent to a previous award and not 
then considered in fixing the amount of the compen- 
sation, a hearing on a timely application for a sup- 
plemental award shouid be g^ranted.^^ Even if a 
claimanfs motion for a modified or corrected award, 
on alleged changed conditions, does not present 
facts sufficient to invoke the jurisdiction of the 
board or commission, an order refusing jurisdiction 
is not justified where to sustain the order would 
be in effect to sustain a general demurrer to the 
claimanfs petition, which, imder the local practice, 
may not be done.22 The industrial commission 
may not be required to hold a hearing in each case 
in which payments of compensation have been 
stopped or suspended, but it is given a wide discre- 


Ga.—Chicagro Brldgre & Iron Co. v. 

Cole, 28 S.E.2CL 900, 70 Ga.App. 699. 
Ky.—Three Point Coal Corp. v. Moser, 
195 S.W.2d 305, 302 Ky, 684. 

Mlch,—Boyich v. J. A. Utley Co., 11 
N.W.2d 267, 306 Mich. 626. 

Neb.—^Riedel v. Smlth Balclng* Co., 33 
N.W.2d 287, 160 Neb. 28. 

Pa,—^Zelenko v. Camegie Coal Co., 
200 A. 608, 132 Pa.Super. 135. 

15. Ind,—^Morgran v. Wooley, 6 N.B. 

2d 717, 103 Ind.App. 242. 

Pa.—Chordash v. McCloskey & Co., 
Com.Pl., 50 DauplLCo. 43. 

71 C,J. p 1467 note 46, 

Erldenee lield 8iifllclen.t 

(1) To sustain grrant of further or 
additlonal compensation because of 
continued, inoreased, or recurrent dis- 
ability witli respect to eyes or loss 
or impairment of Vision. 

Ga.—^Maryland Cas. Co. v. Posey, 199 
S.E. 643, 58 Ga.App. 723. 

Ind.—^Delano v. Frisinger Const. Co., 
198 N.E. 123, 101 IndAuPP. 68. 

Okl.—Oklahoma Power & Water Co. 
V. State Industrial Commission, 95 
P.2d 643, 186 Okl. 607—Superior 
Oil Co. V. Swimmer, 60 P.2d 734, 
177 Okl. 396—^Derr v. Weaver, 67 P. 
2d 1168, 177 Okl. 100. 

Pa.—Cahn v. Savltz, Com,Pl., 46 Lack. 
Jur. 47. 

Wasb.—Smith v. Department of La¬ 
bor and Industries, 30 P.2d 666, 176 
Wash. 569. 

(2) To Justify an award for total 
permanent disabillty because of total 
or almost total loss of Vision in both 
eyes. 

Mich.—Houg V. Ford Motor Co., 285 
N.W. 27, 288 Mich, 478. 

N.J.—^Pugh V. Wlnslow Const. Co., 34 
A.2d 281, 181 N.J.Law 28. 


N.T.—Bemsohn v. George Fergruson 
Co., 117 N.Y.S.2d 831, 281 App.Div. 
722. 

(3) To sustain denial of further or 
additlonal compensation. 

Ariz.—^Perklns v, Industrial Commis¬ 
sion, 293 P.2d 674, 80 Ariz. 119. 

Ga.—^Roberson v. Lumbermen’s Mut. 
Cas. Co., 89 S.B.2d 270, 92 Ga.App. 
672. 

Evidence held liumffiolent 

To Justify denial of further, addl- 
tional, or continued compensation for 
eye Injury. 

Pa,—^Higgins v. Edward G. Budd Mfg. 
Co., 194 A. 682, 128 Pa.Super. 695. 

16. Idaho.—Jenklns v. Boise Payette 
Lumber Co., 287 P. 202, 49 Idaho 24. 

Evldeaoe held sufficient 

(1) To establish an increase in dis- 
ability as resuit of conseguent neu- 
rosls. 

N.J.—Polulich V. J. G. Schmldt Tool 
Die & Stamping Co., 134 A.2d 29, 46 
N.J.Super. 186. 

Wash,—^Peterson v. Department of 
Labor and Industries, 38 P.2d 650, 
178 Wash. 16. 

<2) To establish that workman was 
totally and permanently dlsabled 
thereby. 

N.J.—Simon v. R. BL H. Steel Laun- 
dry, Inc., 98 A.2d 604, 26 N.J.Super. 
698. 

Candito v. Fairmont Const. & 
Nlcholson Bngrlneering Co., 21 A.2d 
622, 19 N.J.Misc. 603. 

<3) To sustain finding that claim¬ 
ant was not dlsabled by any post- 
traumatic neurosis. 

La,—^Phelps v. Royal Indem. Co., App., 
77 So.2d 225. 


Evidence held Insuffident 

(1) To establish employee^s claim 
of total and permanent disabillty 
predicated on such traumatic neu¬ 
rosis. 

La.—^Tumer v. W, Horaee Williams 
Co., App., 80 So.2d 162. 

(2) To establish that present men- 
tal disturbance of employee was col- 
lateral to his injury and did not 
arise directly from it, but was due to 
worry, anxiety, and brooding over ac¬ 
cident and his failure to obtain com¬ 
pensation for it. 

Mich.—Schneyder v. General Motors 
Corp., Cadillac Motor Car Divlsion, 
286 N.W. 168, 289 Mich. 63. 

17. 111.—Simpson Const. Co, v. In¬ 
dustrial Board of Illinois, 114 N.B. 
188, 276 111. 366. 

18. N.J.—Bucci V. Kirkpatrick 
Const Co., 166 A. 203, 11 N.J.Misc. 
377. 

19. Ind.—Graver Tank & Mfg. Cor¬ 
poration V. Noble, 186 N.B. 390, 
97 Ind.App. 307. 

20. N.J.—^Torbyn v. South River 
Sand Co., 69 A.2d 688, 6 N.J.Super. 

1 . 

21. Ariz.—^Hogle v. Arizona Con¬ 
crete Co., 33 P.2d 689, 44 Ariz. 1. 

Ga.—^Travelers Ins. Co. v. Haney, 88 
S.B.2d 492, 92 Ga.App. 319. 

Wash.—Goenen v. Department of La¬ 
bor and Industries, 47 P.2d 991, 182 
Wash. 469. 

W.Va.—Toung v. State Compensa¬ 
tion Com’r, 167 S.B. 692, 113 W.Va. 
230. 

22. Tex.—^Miller v. Lloyds Alliance, 
Civ.App., 269 S.W.2d 777, refused 
no reverslble error. 
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tion as to the procedure it will follow and the ac- 
tion it will take properly to protect the parties’ 
rights.23 One daiming compensation for a tempo- 
rary disability, while in a hospital after an operation 
resnlting in a diminution of his permanent disabil¬ 
ity, for which he had been paid full compensation, 
is not entitled to a formal hearing.^^ 

Where any delay in hearing on a claim for fur- 
ther compensation could have been avoided by the 
employer if he had asked for a more prompt hearing, 
the employer is not in a position to complain on 
jurisdictional or other grounds because of the de- 
lay.25 A dependent awarded compensation for 
the death of the employee is under no obligation to 
demand a hearing, provided for by statute, before 
the entry of the commissioner^s order stopping com¬ 
pensation on the ground of the misconduct of the 
dependent.^® Under a statute providing for hearing 
within a certain time after the date of the accident, 
the board cannot indefinitely postpone the hearing 
on an application for a modification of the award.^^ 

Who may hear. Although the question does not 
seem to be jurisdictional,^® when possible, proceed- 
ings to review an award for change of condition 
should be heard by the same commissioner who 
acted in the original hearing but, if he deems 


himself disqualified, he may designate another com¬ 
missioner to conduct the further hearing.®® A 
hearing on an application for a modification of a 
compensation award before a majority of the board 
is not error.®! 

Instmctions, In a proceeding for an increase or 
diminution of compensation, the instmctions should 
set forth the law correctly®® and be complete.®® 
Although the inclusion in instmctions, on the func- 
tion and duty of the board, of the statement that the 
board consists of representatives of labor, industry, 
and the public is not prejudicial, it has been recom- 
mended that such instruction be dispensed with in 
the future.®^ Where a failure by a claimant to go 
to the jury on an issue does not infect allegations 
and evidence with an irremovable taint, the taint, 
if any, may be removed by instmctions to the jury 
to disregard such allegations and evidence.®® 

I 863. -Notice 

The Interested parties are entitled to notice of further 
consideration of a compensation claim. 

The interested parties are entitled to notice of 
further consideration of a compensation claim®® 
and payment under an award cannot be reduced®*^ 
or discontinued®® without first giving notice to 


23. Fla.—^Miaml Beach First Nat. 
TtanTr y. Dunn, 86 So.2d 656. 

24. N.J.—Sassarro v. Wriglit Aero- 
nautlcal Corp., 52 A.2d 151, 135 N.J. 
Law 366. 

25. U.S.—Candado Stevedorlngr Corp. 

V. Willard, CJL2., 186 F.2d 232. 

26. W.Va.—^Lancaster v. State Com¬ 
pensation Com*r, 23 S.B.2d 601, 125 

W. Va. 190. 

27. Idaho.—-Egus v. Triumph Mln. 
Co., 232 P.2d 136, 71 Idabo 354. 

Order lield proper 

Wliere application for modification 
of workmen’s compensation award on 
ground of changed conditions was 
flled one day prior to expiratlon of 
four-year statutory period from ac¬ 
cident, order setting matter for hear¬ 
ing two years after application, in 
absence of objectlon or motlon to 
vacate and for continuance, was 
proper. ! 

Idaho.—^Egus V. Triumph Min. Co., 
supra. 

28. N.J.—^Blazlak v. Bastwood- 
Nealley Corp., 57 A.2d 668, 26 N.J. 
Misc. 116. 

29. Conn.—Saddlemire v. American 
Bridge Co., 110 A. 63, 94 Conn. 618. 

30. Conn.—Saddlemire v. American 
Bridge Co., supra. 

3L Idaho.—Egus v. Triumph Mln. 
Co., 232 P.2d 136, 71 Idaho 354. 

38. Wash.—^La Piant v. Department 


of Labor and Industries, 301 P.2d 
542, 49 Wash.2d 348. 

33. Wash.—Parks v. Depajrtment of 
Laber and Industries, 286 P.2d 104, 
46 Wash.2d 895. 

34. Wash.—Parks v. Department of 
Labor and Industries, supra. 

35. Tex.—^Insurance Co. of Tex. ▼. 
Davis, CivA^pp., 276 S.W.2d 327, 
error refused no reversible error. 

36. Cal.—Walker Mining Co. v. In- 
dustrial Acc. Commisslon, 95 P.2d 
188, 35 C.A.2d 257. 

Pa«—^Martray v. Munson-McCaims, 
Com.PL, 6 Fay.L.J. 120, 

W.Va.—^Lancaster v. State Compen¬ 
sation Com’r, 23 S.B.2d 601, 125 W. 
Va. 190—^Tacomolish v. State Com¬ 
pensation Commissioner, 157 S.E, 
45, 110 W.Va. 79. 

Statutory provlsloBL not satlsfted 
State compensation commissioner^s 
letter, advising deceased employee’s 
widow that formal order, stopping 
payments of compensation awarded 
her under wor3anen’s compensation 
act, would be entered on ground of 
her Immoral conduct, in absence of 
protest and contrary showlng by her 
within thlrty days from date of let¬ 
ter, did not satisfy statutory provl- 
sions for written notice to deceased 
employee’s dependents of commis- 
sioner’s modification or change of 
his prevlous orders; and the statute 
does not require dependent to pro¬ 
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duce proof within thlrty days after 
notification of commissioner* s inten- 
tion to enter adverse order. 

W.Va.—^Lancaster v. State Compen¬ 
sation Com’r, 28 S.B.2d 601, 125 W. 
Va. 190. 

Dlsabled einployee’s attomey 

(1) The mailing of notice of In- 
dustrlal accident commission's inten- 
tion to amend for permanent disabil¬ 
ity rating its award of compensation 
for temporary total disability to dls¬ 
abled employee personally, instead of 
hia attorney of record, was not mere 
procedural irregrularity, but vltiated 
commission*s proceedings and ren- 
dered its decision so amending award 
subject to annulment. 

Cal.—^Lyydikainen v. Industrlal Acc. 
Commisslon, 97 P.2d 993, 86 C.A.2d 
298. 

(2) Service of notice of time and 
place of hearing on application for 
modification of compensation award 
on attomey who had filed application 
and who had been attomey of record 
of applicant in original proceedings 
was Service upon applicant. 

Idaho.—^Bgus v. Triumph Mln. Co., 

232 P.2d 186, 71 Idaho 854. 

37. W.Va.—Tacomolish v. State 

Compensation Com*r, 167 S.B. 45, 
110 W.Va. 79. 

38. W.Va«—Johnson v. State Com¬ 
pensation Com’r, 168 S.B. 803, 118 
W.Va. 640. 
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■claimant of the intention to reopen the claim. So 
an additional award cannot be made against an In¬ 
surance carrier without notice to it and an opportu- 
nity to be heard;^® and submission of the cause 
without notice to the employer and without afford- 
ing him an opportunity to adduce his evidence, after 
cntry of an order for continuing it for further hear- 
ing, is prejudicial error.^o Notice to the company 
doctor by an employee who has sustained an injury 
constitutes notice to the employer within the stat- 
ute.41 

Form and sufficiency, The notice of hearing on 
modification of an award for change of condition 
has been considered an order, ^2 and should approxi¬ 
mate an order of court in its definiteness^S and its 
form,and in every case should specifically bring 
the claim under some one or more of the statutory 
causes authorizing a modification of an award.46 
The fact that the notice was not in proper form, 
however, will not avail the parties on appeal when 
each of them had such notice as to give him full 
opportunity to present the issue of modification, and 
that issue was fully heard and adjudicated without 
prejudice to any rights which cannot be protected 
upon the appeal.46 Even though a notice that an 
amendment awarding additional compensation will 
be made unless good cause to the contrary was 
shown is error as placing the burden of proof upon 
the Insurance company instead of upon the em¬ 
ployee, it will not avoid the award since it is a mere 
error as to the proper method of procedure.47 


Waiver, A motion to dismiss the application 
amounts to a general appearance, and waives any 
defects in the Service of notice of the application,48 
and an active participation in a rehearing consti¬ 
tutes a waiver of a failure to give notice.48 A dis- 
abled employee, however, has been held not to waive 
a defect in the notice by appearing and filing a pe- 
tition for a rehearing, in the absence of anything 
in the petition to suggest that he voluntarily re- 
linquished the right to object to the failure to give 
him a legal notice.®® 

§ 864. - Scope and Extent of Inquiry 

On a hearing of the application to review an award 
on the ground of dhange of condition, the authority of 
the commission usually Is limited to a readjustment 
of the amount of compensation, and to this end the 
commission Is authorized to Inquire Into the nature and 
degree of the change In the condition of the claimant. 

On a hearing of the application to review an 
award on the ground of change of condition, the 
authority of the commission is limited to a readjust¬ 
ment of the amount of compensation,and to this 
end the commission may consider ali of the condi- 
tions which may in any way have a direct bearing 
on the rights of the injured employee.®^ The case 
is not reopened on the old application,®8 and it is 
not competent to inquire as to the cause of disabil- 
ity®4 or whether the employee has received com- 
pensable injuries.®® In the absence of fraud,®® the 
only questions to be considered are as to whether 
there has been any change shown, subsequent to the 
previous hearing, in the condition of claimant,® ^ that 


39. Cal.—^Larsen v. State Industrlal 
Accident Commission, 13 P.2d 850, 
126 CA. 13. 

40. Cal.—Union Lumber Co. v. In- 
dustrial Accident Commission of 
California, 12 P.2d 1047, 124 CA 
684. 

41. Pa.—^Zelenko v. Camegle Coal 
Co., 200 A 608, 182 Pa.Super. 135. 

49. Conn.—Saddlemire v. American 
Biidge Co., 110 A 63, 94 Conn, 618. 

43. Conn.—Saddlemire v. American 
Bridge Co., supra. 

44. Conn.—Saddlemire v. American 
Bridge Co., supra. 

45. Conn.—Saddlemire v. American 
BHdge Co., supra. 

46. Conn.—Saddlemire v. American 
Bridge Co., supra. 

47. Cal.—^Massacbusetts Bonding & 
Ins. Co. V. Industrial Accident 
Commission of California, 168 P. 
1050, 176 C. 488. 

48. Ind.—Yenable v. Fairmount 
Glass Works, 146 K.B. 681, 88 Ind. 
App. 77. 


49. Mo.—^Rue v. Bagle-Picher Lead 
Co., 70 S.W.2d 124, 228 MoApp. 114. 

50. Cal.—^Lyydlkainen v. Industrial 
Acc. Commission, 97 P.2d 993, 86 C 
A2d 298. 

51. Okl.—Skelly 011 Co. v. Harrell, 
134 P.2d 136, 192 OkL 101. 

52. Okl.—Koel V. Eozak, 298 P. 298, 
148 Okl. 210. 

Not conliiLed to assigned ground only 
Where uncontroverted petition to 
reopen compensation case wherein 
claimant had not been awarded com¬ 
pensation for totai dlsability was 
predicated on theory of fraud or mls- 
take and contalned sufficient facts to 
ralse presumption that claimant had 
been totally dlsabled, fact that 
board's order reopening case assigned 
only '*change of condition" as ground 
did not confine hearing to cluestion 
as to whether there had been any 
change in condltions after date of 
original settlement ctgreement. 

Ky.—^Blue Diamond Coal Co. r. 
Heade, 289 S.W.2d 503. 

63. Or.—Clcrich v. State Industrial 
Aco. Commls^on, 23 P.2d 634, 143 
Or. 627. 


64. U.S.—W. R. Orace & Co. v. Mar- 
shall, D.aWash., 56 F.2d 441. 

71 C.J. p 1458 note 88. 

65. IlL—Cobine v. Industrial Com¬ 
mission, 183 N.B. 220, 850 111. 384. 

56. Idaho.^Barry v. Peterson Motor 
Co., 46 P.2d 77, 66 Idaho 702. 

57. Arlz.—Bdens v. L. B. Dixon 
Const Co., 27 P.2d 1107, 42 Ariz. 
519. 

Ga.—Rhlndress ▼. Atlantic Steel Co., 
82 S.B.2d 664, 71 Ga.App. 898— 
Ingram v. Liberty Mut. Ins. Co., 
10 S.B.2d 99, 62 GaApp. 789. 

Idaho.—^Barry v. Peterson Motor Co., 
46 P.2d 77, 66 Idaho, 702—Meli v. 
Larson, 36 P.2d 250, 54 Idaho, 754. 
Mich.—Smith v. Pontiae Motor Car 
Co., 270 N.W. 172, 277 Mich. 652. 
Wash.—Nagel v. Department of La¬ 
bor and Industries, 66 P.2d 318, 189 
Wash. 631. 

71 CJ. p 1458 note 90. 

True condition 

District court on application for 
additional compensation for perma¬ 
nent partial dlsability could inquire 
into workman’s true condition, in 
llght of hlstory of case and addi¬ 
tional medical evidence, where orig- 
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is, whether or not the disability has subsequently re- 
curred, increased, diminished, or ended,58 and the 
cause and extent of the change, if anyjS^ and, un¬ 
der some statutes, the hearing applies only to mat- 
ters going to the basis of applicanf s right, and not to 
amounts or duration of awards.®® It has been held 
that the board or commission is not called on to 
apply the provisions of a statute relating to the de- 
termination of the basis of compensation,®! and the 
board is not required to go into a general accounting 
relative to the payment of money to the employee, 
not provided for in the award.®^ 

In proceedings brought under a statute providing 
for a decrease in compensation if an employee com- 
pensated for complete disability returns to work or 
is able to do so and earns or is able to eam as much 
as or part of what he earned before, the question is 
not whether the disability has decreased,®® but 
whether the earning capacity has increased.®^ 

§ 365 . -Productiori and Reception of 

Evidence 

On a hearing of an applicatlon to review an award 
on the ground of change in condition, evidence Is admls- 


slble to Show whether or not the disability has recurred 
or changed as ciaimed by the applicant. 

On a hearing of an application to review an award 
on the ground of change of condition, a showing 
which is synonymous with the production of compe¬ 
tent testimony is necessary,®® and there can be no 
additional award of compensation where the facts 
are the same as those considered on the former 
award.®® Evidence is admissible to show whether 
or not the disability has recurred or changed as 
ciaimed by applicant.®*^ He is not pennitted to 
prove his condition from the time o£ the injury to 
the time of the hearing,®® but only the changes since 
the former hearing.®® Medical experts who testi- 
fied as to the employee's condition at a prior hear¬ 
ing, if available, have been held to be the only ex¬ 
perts competent to testify as to the employee’s con¬ 
dition at the time of the later hearing as compared 
with his condition at the time of the original pro- 
ceeding.*^® 

Evidence of claimanfs condition at the time of the 
original award as shown by such award or by evi¬ 
dence introduced on the first hearing is proper^i 
and necessary,*^® although new evidence of his con¬ 
dition when the first award was made would not 


Inal award for temporary total dls- 
abllity was made operative untU 
clalmant should be able to retum to 
^inful occupation. 

Wyo.—In re Pero, 62 P.2d 690, 49 
Wyo. 131. 

imdlBoovered disabUities 
Wliere employee does not offer to 
retum beneflts of compensation 
award, Industrial commission, on ap¬ 
plication for increase or adjustment 
of compensation, is limited to inqulry 
whether new and prevlously undis- 
covered dlsabilities or ailments have 
developed which could not have been 
considered orlgrlnally. 

Ariz.—^Edens v. L. B. Dixon Const. 
Co., 27 P.2d 1107, 42 Ariz. 619. 

SSm 111.—^Madsen v. Industrial Com¬ 
mission, 50 N.B.2d 707, 888 111. 690 
—^De Bartolo v. Industrial Commis¬ 
sion, 80 N.E.2d 677, 876 111. 103— 
Coblne v. Industrial Commission, 
183 N.E. 220, 350 111. 884. 

Me.—^Rowe v. Keyes Pibre Co., 129 
A.2d 210, 162 Me. 817. 

Ol 5 >.—Van Ness Const Co. v. Walt- 
cher, 95 P.2d 858, 185 Okl. 667— 
Oak Drilllng Co. v. Gibbons, 83 P. 
2d 816, 183 Okl. 586. 

Sntlre range of disability 
Where jurisdlction of commission 
to make a determinatlon of extent 
of disability has been properly in- 
voked, commission can properly In- 
oulre into entire r<mge of disability. 
Okl.—Ditmore v. Charles M. Suttle 
Const Co., 261 P.2d 690—Malcolm 


. V. State Industrial Commission, 148 
P.2d 828, 193 OkL 367. 

Inozease 

On an employee's application to 
compensation bureau for compensa¬ 
tion for increased disability, only 
Question for consideratlon is whether 
employee has sufCered an increase of 
disability since prior disability 
award. 

N.J.—Sanderson v. Crucible Steel 
Corp., 66 A.2d 188, 3 N.J.Super. 209. 

59. Okl.—Skelly Oil Co. v. Harrell, 
134 P.2d 136, 192 Okl. 101—Hanna 
Liumber Co. v. Penrose, 7 P.2d 164, 
164 OkL 210. 

60. W.Va.—State ex rei. Conley v. 
Pennybacker, 48 S.B.2d 9, 131 W. 
Va. 442—State v. State Compensa¬ 
tion Com’r, 153 S.B. 609, 109 W.Va. 
218. 

61. Okl,—Oak DriUing Co. v. Gib¬ 
bons, 83 P.2d 816, 183 Okl. 586. 

62. Ga.—City of Hapeville v. Pres- 
ton, 20 S.E.2d 202, 67 Ga.App. 350. 

63. 111.—Superior Coal Co. v. In¬ 
dustrial Commission, 161 N.E. 890, 
321 IU. 240. 

64. IU.—Superior Coal Co. ▼. Indus¬ 
trial Commission, supra. 

Mich.—Smith v. Pontiae Motor Car 
Co., 270 N.W. 172, 277 Mich. 662. 

65. Ky.—^Blue Diamond Coal Co. v. 
Meade, 289 S.W.2d 503. 

66. W.Va.—^Igo V. State Compensa¬ 
tion Com'r, 86 S.B.2d 690, 128 W.Va. 
402. 


67. 111.—Casparis Stone Co. v. In¬ 
dustrial Board of IlUnois, 115 N.E. 
822, 278 IlL 77. 

Farty outside state 
Where petltion for additional com¬ 
pensation under compensation act 
was scheduled for hearing, but, be¬ 
fore hearing, claimant moved to an- 
other state, absolute refusal of board 
to allow clalmant to present his tes¬ 
timony and witnesses in that state 
was abuse of discretion; and claim¬ 
ant was entltled to have his rlghts 
adjudicated wlthout appearlng per- 
sonally before the compensation au- 
thorlties wlthin the state. 

Pa.—Selinsky v. New Shawmut Min. 
Co., 116 A.2d 916, 178 Pa.Super. 
240. 

68. 111.—Casparis Stone Co. v. In¬ 
dustrial Board of Illinois, 115 NJE3. 
822, 278 111. 77. 

69. 111.—Belleville Brick & Tile Co. 
V. Industrial Commission, 137 N.E. 
401, 805 IlL 577—Casparis Stone 
Co. V. Industrial Board of Illinois, 
115 RE. 822, 278 IlL 7T. 

70. N.J.—^Fischman v. Joseph Fish 
& Co., 198 A. 398, 16 N.J.Misc. 166. 

71. Ind.—^Indianapolis Bleaching Co. 
V. Morgan, 129 N.B. 644, 76 Ind. 
App. 672. 

Utah.—Spencer v. Industrial Com¬ 
mission, 290 P.2d 692, 4 Utah 2d 
185. 

72. Ind.—^Indianapolls Bleaching Co. 
V. Morgan, 129 NJBL 644, U Ifiid. 
App. 672. 
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be properJ* Where evidence from the previous 
hearing is considered, it shotdd not be done in any 
manner which will resuit in any procedural disad- 
vantage to the party affected,^^ who must be given 
an opportunity to examine or cross-examine any 
witness who may have testiSed,*^^ and to offer evi¬ 
dence supporting his views.*^® The consideration 
of a medical examineris ex parte report without 
affording an opportunity for cross-examination and 
for offering testimony to the contrary is not er¬ 
ror in the absence of a request thereforJ'^ 

When a proceeding is reopened, the board or com- 
mission is not limited to a reconsideration of evi¬ 
dence already before it.*^* In reaching the deter- 
mination as to whether or not a change in condition 
has occurred, the court or board may consider the 
entire record,*^® and it is the duty of the board or 
commission to consider the evidence on the original 
hearing and any additional evidence offered on the 
question of a change in condition.*® In some juris- 
dictions applicant must produce in evidence the rec- 
ord of the former hearing,but in others the tes¬ 
timony on the first application may be considered as 
evidence without any a^eement of the parties and 
without it being received as evidence in the second 
hearing,*2 since such evidence is not ipso facto part 
of the record on the proceedings as to subsequently 
increased or decreased disability.** Where the com¬ 
mission increases the percentage of the claimanfs 
disability on the basis of evidence produced at a 
final hearing held before a referee who had not con- 
ducted former hearings, the examination of evidence 


adduced at former hearings is not necessary in the 
determination of the question of increasing the per¬ 
centage of disability.*^ 

Since a deputy commissioner appointed by the 
commission to take testimony has no authority to 
dismiss the case, as discussed infra § 873, when he 
has attempted to do so, the commission may treat 
the application as stili pending*® and consider the 
testimony taken by him, with that subsequently in- 
troduced, in determining the final disposition of the 
case.*® 

In determining whether there has been a change 
in condition of the claimant so as to authorize an 
award increasing, diminishing, or ending the pay- 
ment of compensation, the board has a right to con¬ 
sider the physical appearance of the claimant at 
the hearing,**^ and to have him examined by a 
physician to determine whether there has been a 
change in his condition;** and where a claimant 
submits himself and the injured part of his body to 
the observation of the deputy commissioner, the 
commissioner has a right to consider such proof** 
and to formulate and announce his conclusions with 
respect thereto.*® 

Asl opportunity to present rebutta! evidence must 
be given to a party,and he should be permitted to 
cross-examine witnesses introduced at the hearing.** 
Where no obj-ection is made to evidence as being 
incompetent, it may be considered by the commis- 
sioH as credible.** Objections to the testimony are 
insufficient when so indefinite that they do not fairly 


73. Ind.—^Indlanapolis Bleacliiiis Co. 

V. Morgan, supra. 

74. Utali.—Spencer v. Industrial 
Commission, 290 P.2d 692, 4 XJtah 
2d 185. 

7& Utah.—Spencer v. Industrial 
Commission, supra. 

76. XJtah.—Spencer v. Industrial 
Commission, supra. 

77. W.Va.—^Phillips v. State Com¬ 
pensation Com’r, 174 S.B. 561, 114 

W. Va. 648. 

78. U.S.—Clyde-Mallory Lines v. 
Cardillo, D.C.Mass., 22 P.Supp. 40-- 
Grave! Products Corp. v. McMani- 
gal, D.C.N.Y., 14 F.Supp. 414. 

79. Ga.—General Motors Corp., 

Chevrolet Division v. Dempsey, 91 
S.E.2d 850, 93 Ga.App. 423. 

Ky.—Ciear Fork Coal Co. v. Gaylor, 
286 S.W.2d 619—W. E. Caldwell Co. 
V. Borders, 193 S.W.2d 453, 301 Ky. 
843. 

Sa Cal.—^Bethlehem Steel Co. v. In¬ 
dustrial Accident Commission, 108 
P.2d 698, 42 CJL2d 192. 


111.—^De Bartolo v. Industrial Com¬ 
mission, 30 NvB.2d 677, 375 111. 103. 
Ind.—^Lukich v. West Clhiton Coal 
Co., 10 N.B.2d 302, 104 Ind.App. 73. 
71 aj. p 1459 note 7. 

81. 111.—Casparis Stone Co. v. In¬ 
dustrial Board of Illinois, 115 K.E. 
822, 278 111. 77—Bloomington, D. & 
C. B. Co. V. Industrial Board, 114 
N.E. 611, 276 111. 120. 

Pa.—Sorby v. Three Rivers Motors, 
Co., 102 Pittsb.Leg.J. 242, aJQQlrmed 
114 A.2d 847, 178 Pa. 187. 

89. XJ.S.—^Independent Pier Co. v. 

Norton, C,C.A.Pa., 54 F.2d 734. 

71 C.J. p 1459 note 9. 

83. N.J.—Watts V. City of Newark, 
54 A.2d 622, 25 N.J.Misc. 402. 

84. CaL—Santa Maria Gas Co. v. 
Industrial Acc, Commission, 117 P. 
2d 951, 46 C.A.2d 776. 

85. Ga.—^Robertson v. .®tna Life 
Ins. Co., 141 S.E. 504, 37 GaApp. 
703. 

86. Ga.—^Eobertson v. .^tna Life 
Ins. Co., supra. 

87. Ga—Bltuminous Cas. Corp. v. i 
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Wilbanks, 23 S.E.2d 519, 68 GaJ^pp. 
631. 

8a Okl.—Chas. H. Moureau Co. v. 
Domenge, 163 P.2d 628, 194 OkL 
563. 

89. N. J.—LIcker v. J. G. Martin Box 
Co., 21 A.2d 696, 127 N.J.Law 136. 

90. N. J.—Licker v. J. G. Martin Box 
Co., supra 

91. Wash.—Surina v. Department of 
Labor and Industries of State, 210 
P.2d 403, 34 Wash.2d 839. 

92. Waiver 

Where counsel objected to the of¬ 
fer in evidence of a physician's re¬ 
port on the basis that he did zcot 
have an opportunity to cross-examine 
the physician, and at a later hearing 
counsel agaia objected to the admis- 
sion of the report on the same 
ground, there was no waiver of the 
right to cross-examine, and depriving 
the counsel of that right was er- 
roneous. 

U.S.—^MeCarthy Stevedoiing Corp. v* 
Norton, D.C.Pa., 40 P.Supp. 967. 

93. Conn.—Osterlund v. State, 66 A- 
2d 363, 135 Conn. 498. 
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apprise the court of the testimony objected to, or • calculated on the basis of disability then existing 


the reasons for the objections.^^ 

§ 856. — Questions of Law or Fact 

On the hearing of an appllcation for review of an 
award on the ground of change in condition, the ques- 
tion whether the disability has recurred or increased or 
ceased is one of fact, as Is the credlbility and welght 
of the testimony. 

On the hearing of an application for review of 
an award on the ground of change of condition, the 
question whether the disability has recurred or in¬ 
creased or ceased is one of fact,^5 and so are the 
questions as to whether the recurring or continued 
disability resulted from the compensable accident or 
some oiher cause,^® and as to whether applicantes 
income is earned or given him in charity,^^ or what 
is his eaming capacity.®® The period within which 
the commission can reopen a cause which is to be 


may become a question of fact for the determination 
of the commission.®® Likewise, whether a former 
award of compensation was for temporary or per¬ 
manent disability is a question of fact.^ Where a 
physician testifies that the injuries received by an 
employee were a positive factor of his insanity, 
the question whether the insanity resulted from the 
injury is an issue of fact.^ The credibility® and 
weight^ of the testimony in the case are for the 
commission to decide. 

Mixed questions of law and fact Where there is 
no dispute as to an employee^s condition and ex- 
tent of his injuries, or that such injury aggravated 
his pre-existing disease, but the only conflict in 
the expert opinion concems the extent to which the 
accident contributed to his later disability, a mixed 
question of law and fact is raised.® 


94. Wash.—^Kull v. Bepartment of| 

Labor and Industries, 162 P.2d 961, 
21 Wasli.2d 672. | 

95. U.S.—Valeri v. Lowe, D.aN.T., i 
26 F.Supp. 761. 

xr^-n _^Williams v. Lozler-Broderick 

& Gordon, 164 P.2d 126, 159 Kan. 
266. 

Minii —^Ammond v. Muskegon Motor 
Specialties Qo., 261 N.W. 327, 266 
Mlch. 211. 

Okl.—^Mullman y. Hlrschler, 87 P.2d 
162, 184 OkL 318—Sheldon 011 Co. 
V. Thompson, 56 P.2d 1171, 176 OkL 
611. 

Pa.—^Pelosl V. Overbrook Tlle Co., 10 
A.2d 118, 138 Pa.Super. 30—Sneed 
V. State Workmen*s Ins. Pund, 180 
A. 90, 118 Pa.Super. 298. 

Tex.—^Employers’ Liability Assur. 
Corp. V. Best, Civ.App., 101 S.W,2d 
891, error dlsmlssed. 

71 C.J. p 1469 note 13. 

Evldenoe held snffloieiLt to take oase 
to Jnry 

(1) In general. 

Wash.—White v. Department of La¬ 
bor and Industries, 293 P.2d 764, 
48 Wash.2d 413—Swak v. Depart¬ 
ment of Labor & Industries, 240 P. 
2d 660, 40 Wash.2d 61. 

(2) In proceedlng for addltional 
compensation award for agfirravatlon 
of workman*s disability, opinion evl- 
dence of physician that workman de- 
veloped neurasthenia since his claim 
was closed was sufficient to take 
oase on issue of aggravation to Jury, 
where opinion evldence was not based 
wholly on subjective symptoms. 

Wash.—^Anderson v. Department of 

Labor and Industries, 169 P.2d 397, 
23 Wash.2d 76. 

(3) Testimony of physician, in 
jsupport of claim for addltional com- 
jpensation award for aggravation of 
olaimanfs disability, was competenti 


and was sufficient to take case tol 
jury, notwithstandlng physician* s 
statement that he accepted as true 
claimant*s recitatlon of subjective 
symptoms, where physician did not 
rely solely on claimanfs statements 
respecting his clalms, but made a 
physical examixiation and took an 
X-ray picture. 

Wash.—^Hastlngs ▼. Department of 
Labor and Industries, 163 P.2d 142, 
24 Waah.2d 1. 

Svidence held iasuffloient to take 
oase to jury* 

(1) In general. 

Wash.—^Lyle v. Department of Labor 
and Industries, 304 P.2d 668, 49 
Wash.2d 640. 

(2) In proceeding for addltional 
compensation award for aggravation 
of workman’s disability, opinion of 
physician based wholly on state¬ 
ments made by workman, discloslng 
only subjective symptoms of aggra¬ 
vation of disability, was insufflcient 
to take issue of aggravation to jury. 
Wash.—Anderson v. Department of 

Labor and Industries, 159 P.2d 397, 
23 Wash.2d 76. 

96. Mass.—Wentworth’s Case, 188 N. 

m 237, 284 Mass. 479. 

Wash.—Clayton v. Department of La¬ 
bor and Industries, 296 P.2d 676, 48 
Wash.2d 754. 

71 C.J. p 1469 note 14. 

Evldenoe held insoffident to take 
case to jury, in absence of any sub- 
stantlal evldence tending to establish 
I proximate causal relationship be- 
tween injury and alleged disability. 
Ohlo.—^Pox V. Industrlal Commission, 
Com.Pl., 114 N.B.2d 461, affirmed 
in part and reversed in part on 
other grounds 126 N.B.2d 1, 162 
Ohlo St. 569, and affirmed 132 N.E. 
2d 476, 99 Ohlo App. 245. 
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97. Mass.—Sensk’s Case, 141 NJE. 
877, 247 Mass. 232. 

71 C.J. p 1459 note 16. 

98. Mich.—Satawa v. L. A. Toung 
Springs & Wire Corp., 8 N.W.2d 60, 
304 Mich. 264—Smlth v. Pontiae 
Motor Car Co., 270 N.W. 172, 277 
Mich. 652. 

Evldence snfflcieiLt to present ques- 
tlou of fact 

In proceeding for compensation for 
partial disability and reduced eam- 
ings between date clalmant retumed 
to Work after compensation for in¬ 
jury ceased, and date when clalmant 
again left work and further com¬ 
pensation was paid, evldence on issue 
whether clalmant during such period 
worked only part time because of 
partial disability was sufficient to 
present question of fact upon which 
workmen’s compensation board could 
find reduced eamings due to Injury. 
N.Y.—Brewka v. Moliet, 112 N.Y.S.2d 
122, 279 App.Dlv. 1104. 

99. Okl.—Baker v. Indian Min. & 
Royalty Co., 99 P.2d 1038, 186 OkL 
644. 

1. Okl.—^Independent Oil & Gas Co. 
V. Mooney, 103 P.2d 657, 187 OkL 
472. 

S. Ohlo.—^Dean v. Industrial Com¬ 
mission, 81 N.B.2d 813, 86 Ohic 
App. 105. 

3. Mich.—^Hovey v. General Con- 
struction Co., 207 N.W. 852, 233 
Mich. 631. 

4. Ind.—^Indiana Limestone Co. v. 
Bidge, 167 N.B. 617, 89 IndApp. 
689. 

Wash.—White v. Department of La¬ 
bor and Industries, 293 P.2d 764, 
48 Wash.2d 413. 

5. Idaho.—^Young v. Herrlngton, 99 
P.2d 441, 61 Idaho 183. 



§ 867 

§ 867. —— Findings 

a. In general 

b. Matters which must be found 

c. Conformity to issues and evidence 

d. Construction and effect 

a. In General 

In a proceoding for Increase, diminution, terminatlon, 
or reinstatement of compensation, findinga of fact in sup- 
port of the decision of the commission are neceasary, and 
a fallure to mrake findings of fact may be fatal to the 
order of the commission. 

In a proceeding for increase, diminution, termina- 
tion, or reinstatement of compensation, findings of 
fact in support of the decision of the commission 
are necessary,® and should be sufficiently specific,^ 
so as to ascertain the extent of claimanfs disability,^ 
and the failure to make findings of fact may be 
fatal to the order of the commission.^ Findings 
of fact and rulings of law should comply with stat- 
utory requirements.i^ 

A verdict in a proceeding for reopening of a com¬ 
pensation claim because of an alleged aggravation 
has the same force and effect as in actions at law.^^ 

b. Matters Which Mnst Be Fonnd 

In order to support an award of compensation on the 
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ground of a change In condition the award should state 
the findings as to the changed condition, and when It 
took place; but a findfng that the cause should be re- 
opened and further compensation allowed has been con- 
sidered a finding of every fact necessary to support the 
award. 

In order to support an award of compensation on 
the ground of a change in condition the award 
should state the findings as to the changed condi- 
tion,i2 that the original injury has caused a new 
and further disability,!^ when the changed condi¬ 
tion took place,and whether the changed condi¬ 
tion is referable to the original injury.15 Where 
it is necessary to establish the eaming capacity of 
the employee, the award of the commission is im- 
proper where there is no finding as to the actual 
eaming ability of the employee.l® On the other 
hand, a finding that the cause should be reopened 
and further compensation allowed has been con- 
sidered a finding of every fact necessary to support 
the award,!*^ and that the necessity for a finding 
whether the actual condition of the claimant is 
a direct resuit of the first injury, or the resuit of 
independent causes occurring after returning to 
work, is essential only when a jurisdictional question 
is involved.1® 
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6. pla.—Straehla v. Bendlx-We- 

Launder-Rlte. 81 So,2d 667. 
Findings of fact and conclusions of 
law by boajTd, commission, or court 
in proceediugs to secure compensa¬ 
tion see supra §§ 627-637. 

Ulberal construotloii 

Findings of deputy Industrial com- 
missioner, in compensation case in- 
creasing compensation, should be 
construed even more liberally than 
findings of a court. In' vlew of pro- 
vislon that commissioner and his 
deputy shall not be bound by techni- 
cal or formal rules of procedure. 
lowa.—^Rose v. John Deere Ottumwa 
Works, 76 N.W.2d 766, 247 lowa 
900. 

Findings held snflloient 

Deputy Industrial commissioner*s 
decision, on a review of a prior 
award, that claimant failed to prove 
that, since earlier adjudication of 
case, there had been such change in 
his condition as to entltle hlm to ad- 
dltional compensation, was sufficient 
to comply with requirement of com¬ 
pensation act that commissioner 
state his findings of fact and con¬ 
clusions of law. 

lowa.—Stlce v. Consolidated Indlana 
Coal Co., 291 N.W. 452, 228 lowa 
1031. 

Error in finding 

On motion by claimant for increase 
in compensation, based on evidence 
bearing on finding of ayerage weekly 


wage prevailing at time of injury In 
City where'.. injury occurred, and for 
change of'^ doctors, commissioner 
erred in finding, of his own inltiative, 
that maximum improvement of 
claimant’s injured foot had been 
reached, and in making an award 
termlnatlng weekly payments being 
made for partiai Incapaclty and in 
granting claimant in lieu thereof 
specific compensation on basis of ap¬ 
parent partiai loss of foofs function, 
over objectlon of claimant on ground 
that he was not prepared to meet 
such issue. 

Conn.—Osterlund v. State, 30 A,2d 
393, 129 Conn. 691. 

7. Pa.—^Michetti v. State Workmen’s 
Ins. Fund, 17 A.2d 712, 143 Pa.Su- 
per. 458—^Bencho v. Glen Alden 
Coal Co., 184 A. 663, 121 Pa.Super. 
633. 

8. Pa.—^Maishock v. State Work- 
men's Ins. Fund, 196 A. 143, 129 
Pa.Super. 118. 

Grigarskl v. Glen Alden Coal Co., 
Com.PL, 31 Luz.Leg.R6g. 357. 

9. Fla.—Straehla v. Bendix-We- 
Launder-Rite, 81 So.2d 667. 

10. Ky.—^Lewis v. Fordson Coal Co., 
60 S.W.2d 686, 249 Ky. 258. 

11. Wash.—Clayton v. Department 
of Labor and Industries of State, 
217 P.2d 783, 36 Wash.2d 325. 

12. Colo.—^National Lumber & Cre- 
osoting Co. V. Kelly, 63 P.2d 467, 
9'9 Colo. 442. 


Findings held insnfflolent 
Colo.—^North Park Coal Co. v. In¬ 
dustrial Commission of Colorado, 
10 P.2d 326, 90 Colo. 600—Hayden 
Bros. Coal Corporation v. Indus¬ 
trial Commission of Colorado, lO' 
P.2d 325, 90 Colo. 503. 

13. Cal.—Pacific Employers Ins. Co* 
V. Industrial Acc. Commission, 65> 
P.2d 1253, 12 C.A.2d 623. 

14. Ind.—International Detrola 

Corp. V. Hofiman, 70 N.E.2d 844, 
224 Ind. 613. 

Okl.—^Blackbum Const. Co. v. Ken- 
nedy, 88 P.2d 881, 184 Okl. 549. 

71 C.J. p 1459 note 18. 

After date of temporaxy oompensa- 
tion 

The commission may, under all the- 
facts and circumstances, determine- 
that the changed condition occurred. 
after the date to which temporary- 
compensation was paid. 

Okl.—^National Zink Co. v. State In¬ 
dustrial Commission, 107 P.2d 1006». 
188 Okl. 206. 

15. R.I.—^Bishop V. Centredale Tex¬ 
tile Co., 115 A.2d 363. 

16. Me.—St. Pierre’s Case, 48 A.2d: 
636, 142 Me. 146. 

N.C.—Hili V. Du Bose, 67 S.B.2d 371».. 
234 N.C. 446. 

17. Okl.—Wentz v. Brookshlre, 300- 
P. 652, 160 Okl. 92. 

18. Ind.—^Poke v. Peerless Foundry- 
Co., 119 N.E.2d 905, 124 Ind-App.. 
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In order to support an award of additional com- 
pensation for total disability, where the original 
award was for partial disability, there must be a 
finding of total permanent disability.^^ Under a 
statute classifying permanent injuries as total or 
partial, the findings should designate the proper 
class of permanent injury, and, if the latter, there 
should be a finding as to the percentage of disa- 
bility,20 and a finding that the employee was suf- 
fering from “permanent disability*’ is insufiScient to 
support an award.2i Where the second applica- 
tion seeks an award on an entirely new matter, and 
not for a change in the old coiviition, a finding as 
to change of condition is not necessary .22 

c. Oonformity to Issnes and Evidence 

The flndings iliouid be supported by the pleadings 
and evidence. 

On an application for review of an award for 
change of condition, the commission should make 
findings in accordance with the facts adduced,^^ 
and a finding of change of condition and an award 
based thereon cannot be sustained in the absence 
of an allegation of such change^^ or evidence sup- 
porting such an allegation.25 The findings may be 
sufficient even though all of the evidence on which 
the findings are based is not recited.^® If the evi¬ 
dence shows that the injury was more extensive 


than had onginally appeared, the finding by the 
commission that the claimanfs condition had be- 
come worse does not invalidate the additional 
award.27 Where the evidence discloses a change 
of condition, findings that there was no change due 
to the compensable injury and that the change was 
due to disease and not because of the injury are 
properas and responsive to the issues,^^ and are not 
objectionable as conclusions of law.^o 

d. Gonstruction and Effect 

A general finding Is In effect a finding of eitbh and 
every speciai matter necessary to support the finding. 

A general finding of the commission is in effect 
a finding of each and every speciai matter neces¬ 
sary to support the finding.^i Accordingly, a find¬ 
ing in the second hearing that the employee had a 
permanent partial disability, when compared with 
a finding in the previous hearing of a temporary 
total disability, is, in effect, a finding of a change 
in condition.^^ Also, where a disability award has 
been made, a subsequent finding of permanent par¬ 
tial impairment is necessarily equivalent to a spe- 
cific finding that total disability has ceased.®^ Like- 
wise, where there has been an adjudication that the 
compensation claimant has recovered from his in¬ 
jury and compensation is stopped, a subsequent find¬ 
ing of disability supported by evidence is in itself 


544—Swltow Theatrica! Co. v. 
Humphrey, 44 N.B.2<1 213, 112 Ind. 
App. 221—^Ben Wolf Truck Lines v. 
Balley, 22 N,B.2d 887, lOT Ind.App. 
62. 

19. Okl.—Crowe CoaI Co. v. Swin- 
dell, 235 P. 614, 109 OkL 276. 

■Utah.—Spencer v. Industria! Com¬ 
mission, 91 P.2d 439, 97 Utah 140. 

80. Ariz.—^Zagrer v. Industria! Com¬ 
mission, 14 P.2d 472, 40 Ariz. 479. 

21. Ariz.—^Zasrer v. Industria! Com¬ 
mission, supra. 

82. Ind.—^Brigrgs Indiana Corp. v. 
Davis, 23 N.E.2d 286, 107 Ind.App. 
177—^Bureka Coal Co. v. Melcho, 
154 N.E. 774, 85 Ind.App. 652. 

Okl.—-Skelly 011 Co. v. Gage. 46 P.2d 
766, 172 Okl. 493. 

83. Minn.—^Berg v. Sadler, 50 N.W. 
2d 266, 235 Minn. 214. 

71 aj. p 1460 note 24. 

84. Okl.—^Magrnolia Petroleum Co. v. 
Nalley, 17 P.2d 390, 161 OkL 198. 

85. Colo.—^Dr. Pepper Bottling Co. v. 
Industria! Commission, 301 P.2d 
710, 134 Colo. 238. 

OkL—^Magnolla Petroleum Co. v. Kal- 
ley, 17 P.2d 390, 161 OkL 198. 


R. I.—Walsh-Kaiser Co. v. Bella 
Morte, 69 A.2d 689, 76 R.L 325. 

STot reversal of former finding 
In proceedlng by claimant, who had 
been determined to have ceased to 
suffer compensable back injury but 
had been awarded compensation for 
temporary tota! disability on condi¬ 
tion that there could be later review, 
for further compensation on ground 
of recurrence of complete and total 
incapaclty, commissioner's iinding, to 
effect that claimant was suffering 
from faulty back structure did not 
constitute a reversal of former find¬ 
ing that claimant had sustained a 
compensable injury and evidence Jus- 
tlfled conclusion that there was no 
change in condition. 

S. D.—Stowsand v. Jack Babbit Lines, 
68 N.W.2d 298, 76 S.B, 11. 

26. Colo.—^National Lumber & Cre- 
osoting Co. V. Kelly, 76 P.2d 144, 
101 Colo. 535. 

lowa.—^Rose v. John Deere Ottumwa 
Works, 76 N.W.2d 766, 247 lowa 
900. 

27- Colo.—^Moffat Coal Co. v. Pod- 
belsk, 42 P.2d 1001, 96 Colo. 355. 

28. Ind,—^People^s Trust Co. v. War¬ 
ner Gear Co., 141 N.E. 231, 80 Ind. 
App. 401. 

29. Ind.—^People's Trust Co, v. War¬ 
ner Gear Co., supra. 
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30. Ind.—People*s Trust Co. v- War¬ 
ner Gear Co., supra. 

31, OkL—Pauly JaU Bldg. Co. v. 
Akin, 86 P.2d 796, 184 Okl. 249— 
Amerada Petroleum Corporation v. 
Whlte, 64 P.2d 660, 179 OkL 82. 

Xdmltatlons 

Absence of finding as to contention 
that awards were barred by limita- 
tions was not a ground for a com- 
plaint, since finding that claimant 
was entltled to further compensation 
impliedly negatived contention. 

Cal.—Consolidated Steel Corp. v. In- 
dustrial Accident Commission, 67 
P.2d 919, 6 C.2d 368. 

Los Angeles County v. Indus- 
tiial Acc. Commission, 57 P.2d 1341, 
14 C.A.2d 134. 

38. Okl.—Pauly Jall Bldg. Co. v. 
Akin, 86 P.2d 796, 184 OkL 249— 
Amerada Petroleum Corporation v. 
Whlte, 64 P.2d 660, 172 Okl. 82— 
Magnolla Pipe Line Co. v. Smith, 
29 P.2d 669, 167 OkL 316—Whlte 
Oak Refinlng Co. v. Whitehead^ 22 
P.2d 910, 164 Okl. 67. 

33. Ind.—Inman v. Cari Purst Co„ 
174 N.B. 96, 92 Ind,App. 17, fdl- 
lowed in Hipskind v. Wabash Can- ’ 
ning Co., 175 N.E. 896, 94 ln<!LApp. 
72. ' 
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a finding of a change in condition.®^ Where it had 
been found that the employee was entitled to com- 
pensation for only partial disability, a finding at a 
subsequent hearing that the employee is entitled 
to compensation for total disability is an adjudica- 
tion that the employee^s condition has changed for 
the worse and that his earning capacity has been 

lessened.^5 

A failnre to find that there had been a change in 
condition is equivalent to a finding that there was 
no change.86 There is no need to state that there 
is a clfange in condition* ^ or a mistake in the 
determination of facts** where the new compensa¬ 
tion order makes such disclosure. Where an em¬ 
ployee is seeking additional compensation because 
o£ a change for the worse, a finding that the evi- 
dence shows his condition is materially better is a 
finding of ultimate fact, and not a conclusion of 
law.** 

Under the facts and circumstances of the partic- 
ular case, it has been held that a finding that, be¬ 
cause of the original injury to one eye, the other 
has sympathetically become partially disabled is a 
finding of a change in condition,^® that a finding 
that the employee*s injury caused a temporary total 
disability continuing from a date subsequent to 
the previous award indefinitely amounts to a find¬ 
ing that the disability had recurred,^! and that a 
finding of recurrence and increase of disability re¬ 
fers to a recurrence since the last hearing>* Where 
it was originally foimd that claimant was wholly 
disabled as the restilt of an accident, a finding in 
subsequent proceedings by the employer that claim¬ 
ant stili remained totally disabled is a sufficient find¬ 
ing that the disability resulting from the accident 
had not terminated>* 

A finding of temporary total disability is not in- 


consistent with a prior finding of temporary partial 
disability, and objectionable as an attempt to cor- 
rect an error.^^ A finding that work offered the 
employee was within his capacity and would advance 
his recovery is not a final determination that all in- 
capacity had ceased and that the employee was fully 
competent to do the work offered;^® and in view 
of a subsequent finding of his good-faith attempt, 
and that he could not go on with work solely be¬ 
cause of incapacity, insurer cannot successfully 
contend that the employee was able to continue the 
occupation offered.^® 

The findings of fact contained in an order made 
by the commission, which order has been vacated 
in its entirety by the court on review thereof, are 
not binding on the parties in a subsequent proceed- 
ing to recover an additional compensation for a 
change in condition.'*^ a finding that the employee 
was partially incapacitated does not bar a later 
finding that injuries, which manifested themselves 
at the time of the accident and increased in their 
incapacitating effect at a subsequent date, were com- 
pensable^* The view has been taken that a find¬ 
ing of the earning capacity of an employee at the 
time of the employer^s application to stop com¬ 
pensation is conclusive on all the parties in the ab- 
sence of fraud.^® 

§ 868. Stay of Proceedings 

A temporary stay of further proceedings on motion 
of the employer may be proper procedure where the em¬ 
ployer has a good defense to a suit for further compen¬ 
sation, even though appllcatlons for further compensa¬ 
tion based on a change In condition shouid be acted on 
as sunrmarily as possible. 

Although applications for further compensation 
based on a change in condition shouid be acted on 
as siunmarily as possible,®® a temporary stay of 


34. Mlch.—^Murray v. Ford Motor 
Co., 296 N.W. 284, 296 Mich. 348. 

35. Mlch.—^Zelinckas v. Ford Motor 
Co., 293 N.W. 732, 294 Mlch. 494. 

36. Ind.—^Poe v. Caswell-Runyan 
Co., 171 N.B. 223, 91 Iiid«A.pp. 304. 

71 C.J. p 1460 note 30. 

37. U.S.—^Bethlehem Shlpbuildlns 
Corp. V. Cardillo, C.Cw4.Mass., 102 
F.2d 299, certiorari denied 69 S.Ct. 
1042, 307 U.S. 645, 83 L.Ed. 1625. 

Okl.—Thomas Conlin Co. v. Guckian, 
60 P.2d 299, 174 OkL 463. 

38. U.S.—^Bethlehem Shlpbullding 
Corp. V. Cardillo, C.C.A.Mass., 102 
F.2d 299, certiorari denied 69 S.Ct. 
1042, 307 U.S. 645, 83 KEd. 1625. 

Beid not Jnzisdlotlonal 
U,S.—^Bethlehem Shipbulldln^: Corp. 
Y. Cardillo, supra. 


39. Arlz.—^Doby v. Miaml Trust Co., 
14 P.24 476, 40 Arlz. 490. 

40. Okl.—^LolBand Bros. Co. v. Vel- 
vln, 3 P.2d 866, 162 Okl. 83. 

41. Cal.—^National Engineering Cor¬ 
poration V. Industrial Accident 
Commission of Califomia, 225 P. 
2, 193 C. 422. 

42. IU.—^Valler Coal Co. v. Industri¬ 
al Commission, 149 N.E. 805, 319 
111. 99. 

43. Pa.—^Ralsner t. Bangror Hoslery 
Co., 161 A. 620, 106 Pa.Super. 377. 

44. Cal.—Southern Califomia Edi¬ 
son Co. V. Industrial Accident Com¬ 
mission of Califomia, 248 P. 938, 78 
aA. 584. 

4B. Mass.—Weir*s Case, 147 N.B. 
661, 252 Mass. 236. 

43. Mass.—Weir*s Case, supra. 
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47. Okl.—^Williams Bros. v. State 
Industrial Commission, 60 P.2d 331, 
174 Okl. 284. 

48. N.J.—Ginter v. Westingrhouse 
Elee. & Mfg:. Corp., Uamp Dlvision, 
78 A2d 403, 11 N.J.Super. 338. 

49. Mich.—Smlth v. Pontiae Motor 
Car Co., 270 N.W. 172, 277 Mich. 
652. 

60. La.—Coleman v. Butler, 116 So. 
828, 166 La. 138. 

A pnxpose of the workmen’s com¬ 
pensation act is to aiford injured 
employee prompt relief and not per- 
mit relief to be withheld, while em¬ 
ployer delays payment by filing of 
a petltion or petitlons to reduce 
compensation. 

Mich.—Samels v. Goodyear Tire & 
Rubber Co., 35 N.W.2d 265, 323 
Mich. 261. 
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further proceedirigs on motion of the employer and ! 
on his agreement that payments would meanwhile 
continue is prc^er and commendabk procedure 
where the employer had a good defense to a suit for 
further compensation because of the employ^’s 
refusal to report as required by statute for medical 
cxamination and treatment offered by the employer, 
and the employee was without means of support 
other than the compensation he was receiving, and 
an adverse judgment would deprive him of such 
means and this is so notwithstanding a ruling 
indefinitely postponed coilection of the employee’s 
attomey^s fees.^^ A statute providing that the fil- 
ing of a petition to terminate or modify an award 
shall operate as a supersedeas as to the further pay¬ 
ments of compensation under the award does not 
require the trial court to stay and open the liqui- 
dated judgment on the award entered before the 
petition was filed.^^ 

§ 869. Determination or Award 

The record In the proceeding shouid be completed by 
a formal entry of Judgment, which shouid be entered In 
accordance with the requlrement of the goveming statute. 

Although the record in a proceeding for addition- 
al compensation or to reduce or terminate compen¬ 
sation shouid be completed by a formal entry of 
judgment,5^ there is authority to the effect that 
the industrial commission is not required to make a 
formal adjudication in each case in which payments 
of compensation have been stopped or suspended^® 
The purpose of a final award is to do adequate jus- 
tice regardless of the terms of a partial award.®® 


If a matter was not raised at the hearing, it is prop- 
er to exclude it from the order.®'^ A judgment or 
award must be entered in compliance with the terms 
of the goveming statute.®® The commission has 
discretion, in considering an award of additional 
compensation on a permanent basis, to defer its 
action for a reasonable time to ascertain whether 
daimant has reached his maximtun d^ee of per¬ 
manent improvement.®® 

Construction of orders together. Where an or- 
der of the commission merely corrects a finding 
made on a preceding date respecting an application 
to modify a compensation award and does not in¬ 
volve the consideration of any new matter, and the 
two orders are directed to the same application, 
they are required to be construed as one order.®® 

Effect of invalidity. If an order suspending 
compensation for disability was void, the employee 
is entitled to compensation until the time when the 
facts warranting a change in award are found to 
exist.®! 

I 870. - Conformity to Petition or Ap¬ 

plication 

The award In a proceedi-ng for the revlew of a prevl- 
0U8 award because of a change of condition must be con¬ 
sistent with the application or petition. 

The award in a proceeding for review of a previ- 
ous award because of a change. of condition must 
be consistent with the petition or application,®® and 
an award for increased disability is not authorized 
where no claim is made therefor.®® An informal 


51. La.—Coleman v. Butler, 116 So. 
828, 166 La. 138. 

58. Lia.—Coleman v. Butler, supra, 

53 . Pa.—^Zimmer v. Closky, 186 A. 
403, 122 P€uSuper. 142. 

Drobac v. Jones & Laughlin 
Steel Corp., Com.Pl., 94 Pittsb.Leff. 
J. 228. 

54. Pa.—Stoisits V. Lehigh & N. E. 
R. Co., 17 A.2d 694, 143 Pa.Super. 
219. 

65. Pia.—^Miami Beach First Nat. 
• pfl ,T>Tr Y. Dunn, 85 So.2d 656. 

50 . Mo.—Wlnsclxel v. Stix, Baer & 
Puller Dry Goods Co., App., 77 S. 
W.2d 488. 

Vev award 

An award of compensation by com- 
missloner pursuant to provlsions of 
compensation act providing for re^ 
vlew and modiflcation of a formet 
award, constltutes a new award. 
TTan, —^Brewlngton v. W. U. Tei. Co., 
183 P.2d 872, 163 Kan. 634—Stevens 
V. Kelly-Carter Coal Co., 37 P.2d 
48, 140 Kan. 441. 


57. R.I.—Rau Fastener Co. v, Carr, 
60 A2d 499, 74 R.I. 284. 

58. A reolasslfloatiWL of the em- 
ployee's disability must be in com¬ 
pliance with a statute goveming re- 
classlflcations. 

N.Y.—Splnks V. American Mfg. Co„ 
278 N.Y.S. 66 , 248 App.Dlv. 828. 
Basis of aotion 

If a letter to the commission con- 
stitutes an application for additional 
compensation because of aggravation 
of disability, and is flled within the 
statutory period, the commission can- 
not prejudice claimanfs rights by an 
order reciting that the commission 
acted on its own motion 
Or.—Jacoby v. State Industrial Acc. 
Commission, 106 P.2d 294, 165 Or. 
230. 

Opportimity to acospt treatanen-t 
Where judge announces after 
claimanfs testimony that award wiU 
be reduced because of his unrea- 
sonable refusal to submit to medical 
treatment, and record fairly discloses 
that clalmant was glven opportunity 
to undergo such treatment pending 
entry of order, delay does not post- 
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pone time for such electlon until 
after explration of right thereto, and 
hence does not Invalidate order as 
denying clalmant opportunity to ac- 
cept treatment tendered. 

N.M.—Powler v. W. G. Const Co., 188 
P.2d 160, 51 N.M. 441. 

55. W.Va.—State ex reL Conley v. 
Pennybacker, 48 S.E.2d 9, 131 W. 
Va. 442. 

ea Ohio.—Nichols v. Ohlo Collleries 
Co., 62 N.B.2d 636, 76 Ohio App. 
474. 

61. Ariz.—^Hamlln v. Industrial Com¬ 
mission, 267 P.2d 736, 77 Ariz. 
100 . 

62. 111.—M. Becker Cleanlng Co. v. 
Industrial Commission, 153 N.E. 
647, 322 IlL 603. 

Mich.—^Dezomits v. Consolidated 
Paper Co., 24 N.W.2d 122, 315 Mich. 
273. 

68 . 111 .—^M. Becker Cleaning Co. v. 
Industrial Commission, 163 NJ3. 
647, 322 111. 603. 

WVa.—^Robinson v. State Compensa¬ 
tion Com’r, 11 SJB.2d 111, 122 W. 
Va. 530. 
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complaint, not carried into any specific written 
application, may not be the basis of an order deny- 
ing the claim on jurisdictional grounds.®^ Under 
statutes specifically so providing, a rearrangement 
of compensation because of changed circumstances 
cannot antedate the application made therefor.®^ 

Statements of a counsel coupled with the admis- 
sions in the answer have been held to be sufficient 
to justify the awarded amount of compensation.®® 

§ 871, — Conformity to Evidence and 
Findings 

The award on application for review based on change 
of condltlon should conform to the findinge and evidence. 

The award on application for review based on 
change of condition should conform to the findings®^ 
and evidence,®® and an order is improper when not 
supported by proper findings®® or evidence.*^® A 
denial of further compensation because of the em- 
ployee*s ability to work has been held not incon- 
sistent with a finding that the injury had not entirely 
healed;7i and the fact that the judgment fixed a 
definite date of recurrence of the injury, and the 
evidence did not show a definite date but merely 
that there was a recurrence after the previous 
award, is not fatal.^^ 

Where neither applicant nor his attomey appears 
at a hearing for modification of a compensation 
award, an order of dismissal is in the nature of a 
default judgment entered by reason of the failure 
to appear and prosecute the application, and no evi¬ 


dence is necessary to support the order of dismis- 
sal.78 

A mnc pro tunc order directing that a previous 
order conceming additional compensation be va- 
cated has been held not to be void, notwithstand- 
ing the absence of a record of the evidence.^^ 

§ 872. - Form and Contents 

The award on an application for review based on a 
change of condition need not set forth the facts found 
by the commlsslon, If, In fact, the record afflrmativeiy 
shows that there has been such a change; but an award 
for recurrence of disabllity should state the time when 
the compensation payments are to begin. 

The award on application for review based on 
change of condition need not set forth the facts 
found by the commission,^® if, in fact, the record af- 
firmatively shows by competent evidence that there 
has been a change;^® but an award for recurrence 
of disability should state the time when the com¬ 
pensation payments are to begin.77 A decree which 
does not comply with the statutory provisions re- 
quiring that the decree contain the ultimate find¬ 
ings of fact is defective.^® A statutory require- 
ment of a statement of conclusions of Ihe fact at 
issue and the rulings of law thereon is satisfied by 
an order reciting that the case can only be re- 
viewed on a change of conditions, which has not 
been shown.*^® The decision must, it has been said, 
be positive and unqualified,®® but there is authority 
to the eifect that a temporary or partial award aub- 
ject to further order is within the power of the 
commission.®! 


64. Ohlo.—state ex rei. Palmleri v. 
Industria! Commlsslon, App., 67 N. 
E.2d 363. 

Or.—State v. State Industrlal 
Accident Commlsslon, 237 P. 680, 
116 Or. 484. 

66 . La.—Sams v. Great ITat. 011 
Corp., App., 6 So.2d 343. 

67. Colo.—Sherratt v. Rocky Moun- 
tain Fuel Co., 30 P.2d 270, 94 
Colo. 269. 

Mlch.—^Romanchuk v. Ford Motor 
Co., 288 N.W. 303, 290 Mlch, 673. 
OkL—Oklahoma Gas & Electric Co. 
V. Klbllnfifer, 28 P.2d 9, 167 Okl. 
48. 

R.I.—Gilbane Bldy. Co. v. Feeney, 
135 A.2d 262. 

71 C.J. p 1461 note 48. 

'Award held not snpported 

In proceedlnsr to review and modify 
award of workmen*s compensation, 
where tria! court found that claim- 
ant had been totally dlsabled for 
period of time which had ended be- 
fore filinfir of application for review, 
such flndincr did not support com¬ 


pensation award extending into fu¬ 
ture. 

Kan.—Williams v. Lozier-Broderlck 
& Gordon, 154 P.2d 126, 169 Kan. 
266. 

68 . Okl.—^Dltmore v. Charles M. Sut- 
tle Const. Co., 261 P.2d 690. 

69. Colo.—Sherratt v. Rocky Moun- 
tain Fuel Co., 30 P.2d 270, 94 
Colo. 269. 

N.O.—Hili V. Du Bose, 67 S.B.2d 871, 
234 N.C. 446. 

70. Colo.—Allan v. Gadbois, 66 P.2d 
331, 100 Colo. 141. 

71. Conn.—^Mostaccluolo v. American 
Iron Works, 166 A. 636, 113 Conn. 
632. 

71 C.J. p 1461 note 49. 

76. 111.—^Biker v. Industrlal Com- 
mission, 160 N.E. 180, 328 IlL 641. 

73- Idaho.— ^gvLB V. Trlumph Mln. 
Co., 232 P.2d 136, 71 Idaho 354. 

74. Okl.—^McQuiston v, Tyler, 97 P.2d 
552, 186 Okl. 315. 

75. Okl.—^Parris-Cantrell v. State In¬ 
dustria! Commlsslon, 82 P.2d 984, 
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183 OkL 456—Amerada Petroleum 
Corp. V. Whlte, 64 P.2d 660, 179 
Okl. 82—Skelly 011 Co. v. Gasre, 
46 P.2d 766, 172 OkL 493—Mag- 
nolia Pipe Line Co. v. Smlth, 29 
P.2d 669, 167 Okl. 316. 

71 C.J. p 1461 note 61. 

76. Okl.—^Parrls-Cantrell v. State In- 
dustrial Commlsslon, 82 P.2d 984, 
183 Okl. 466—^Amerada Petroleum 
Corp. V. Whlte, 64 P.2d 660, 179 
Okl. 82—^Magnolla Plpe Line Co. v. 
Smlth, 29 P.2d 569, 167 OkL 316. 

77. 111.—Valler Coal Co. v. Indus¬ 
trlal Commlsslon, 149 N.E. 805, 319 
111 . 99 . 

7a R.I.—Walsh-Kaiser Co. v. DeUa 
Morte, 69 A.2d 689, 76 R.L 325. 

79. Okl.—Glasgow v. State Indus¬ 
trlal Commlsslon, 250 P. 138, 120 
Okl, 37. 

89. Mlch.—^Harrls v. Castile Mining 
Co., 193 N.W. 865, 222 Mlch. 709. 

71 aj. p 1461 note 54. 

81. Mo.—State ex rei. New Amster- 
dam Casualty Co. v. Rlchardson, 
App., 61 S.W.2d 409. 
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After a temporary disability has ended, an in- 
jured employee is entitled to a ciear and concise 
ruling on the question of whether or not he has 
any permanent disability as the resuit of the acci- 
dental injury.^^ Where it is found that total dis¬ 
ability has ceased, but that the employee was stili 
partially disabled, the extent and loss of his earn- 
ing power and the amount of compensation due him 
because of such partial disability should be deter- 
mined.S3 When the commission reduces or stops 
compensation for the sole reason that the employee 
is engaged in a wage-eaming employment and with- 
out reference to his plvysical condition, the reason 
for the award should be specifically stated in order 
that an undue and unjust burden is not cast on the 
employee when his employment ceases.®^ An order 
of the department of labor is effective, although not 
signed by the supervisor.85 

Under the provisions of a compensation law that 
the compensation should be paid during the full 
term of disability not to exceed a specified number 
of weeks, a limitation of maximum weekly compen¬ 
sation payments to a designated number of weeks 
under the maximum in the award of an additional 
compensation is erroneous in the absence of a 
showing of the method by which the award was 

reached.8® 

§ 873 , -Relief Granted 

a. In general 

b. Increase or reinstatement of compen¬ 

sation 

c. Diminution or termination of compen¬ 

sation 


a. In General 

On review of an award on tho ground of change Irt 
conditions, It there is competent evidence to Juatify it In- 
80 dolng the commission may change Its flndings, orders, 
or award In accordance with the facts established at 
the hearing. 

On review of an award on the ground of change 
in conditions, if there is competent evidence to jus- 
tify it in so doing, the commission may change its- 
findings, orders, or award in accordance with the 
facts established at the hearing;®*^ but where it is 
found that there is no change of condition the previ- 
ous award must be left in force.®® However, eveni 
though there is a diminished incapacity, if the- 
wage loss remains total, the award for the total in¬ 
capacity should be left tmdisturbed.^^ 

The Standard by which to determine the award’ 
for aggravation, diminution, or termination of 
disability is the difference between original award’ 
and the amount to which the employee would be 
entitled because of his condition subsequent there- 
to.9® An award covering all of the injuries and' 
deducting therefrom payments already made imder 
the former award is practical and just^^ and not 
invalid as affecting the former award ‘'as regards 
any money already paid."^^ Where the board finds 
that the employee died from causes other than the 
accidental injury, the benefits recoverable by his 
dependents, on an application filed after the death*. 
of the employee pending proceedings on applica¬ 
tion for review of the original award on the ground 
of a change in condition, are limited to those to 
which the employee would have been entitled had’ 
he lived.^3 In a proceeding for increased compen¬ 
sation on the ground of increased disability, claim- 


82. Okl.—^Dunnlngr-James-Patterson 
V. Rlckert, 164 P.2d 620, 196 Okl. 
237. 

83. Okl.—Duncan Welding Co. v. 
Brewer, 9 P.2d 702, 156 OkL 42. 

71 C.J. p 1461 note 58. 

84. Mlch.—Markey v. S. S. Peter & 
Paurs Parisii, 274 N.W. 797, 281 
Mich. 292. 

85. Wash,—^Llddle v. Department of 
Labor and Industries, 255 P. 885, 
143 Wash. 380. 

88 . Mont—^Lunardello v. Hepubllc 
Coal Co., 58 P.2d 87, 101 Mont 
94. 

87. Ga.—^Hartford Acc. & Indem. Co. 
V. Brennan, 68 S.Si.2d 170, 85 Ga. 
App. 163. 

Idaho.^Nltkey v. Bunker Hili & Sul- 
liyan Min. & Concentratlnsr Co., 
251 P.2d 216, 73 Idaho 294. 

£y.—^Blue Diamond Coal Co. v. 


Meade, 289 S.W.2d 503—^Thomp¬ 
son V. Harlan Wallins Coal Corp., 
256 S,W,2d 10—Consolidation Coal 
Co.’s Receivers v. Patrick, 72 S.W. 
2d 51, 254 Ky. 671. 

La.—Watson v. Floyd Blec. Co., App., 
75 So.2d 361. 

Mich.—Casey v. Escanaba & L. S. R. 
Co., 287 N.W. 538, 290 Mich. 601— 
Passelli v. J. A. Utley Co., 282 
N.W. 849, 286 Mich. 688. 

Ohlo.—State v. Ohlo Sto ve Co., 93 
N.E.2d 291, 164 Ohio St 27. 

Okl.—Loffland Bros. Co. v. Velvin, 3 
P.2d 855, 152 Okl. 83. 

A oliild’8 penBion is distinet from, 
and not a part of, parenfs pension 
as such, and hence the department 
of labor and Industries cannot cor- 
rect mistakes in pension paid to dis¬ 
abled parent at expense of child’s 
pension. 

Wash.—^Anderson v. Department of 
Labor and Industries, 242 P.2d 514, 

I 40 Wash.2d 210. 
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88 . Ind.—^Poe v. Caswell-Runyan Co., 
171 N.B. 228, 91 Ind.App. 304. 

Mich.—Gulec v. Chrysler Corp., 29^- 
N.W. 364, 292 Mich. 159, reheard 
293 N.W. 890, 292 Mich. 711. 

Wash.—State ex rei. Stone v. Olingrer, 
108 P.2d 630, 6 Wash.2d 643. 

89. Va.—J. A. Foust Coal Co. v. Mes- 
ser, 80 S.E.2d 533, 196 Va. 762. 

90. Wash.—^Reid v. Department of 
Labor and Industries, 96 P.2d 492, 
1 Wash.2d 430. 

91. Conn.—Saddlemire v. American. 
Bridge Co., 110 A. 63, 94 Conn. 
618. 

92. N.T.—^Tolloid V. A. W. Hopeman 
& Sons Co., 206 N.T.S. 349, 209> 
App.Div. 719, afflrmed 148 N.E. 
700, 240 N.T. 650. 

93 . Ind.—^Ben Wolf Truck Lines v*. 
Bailey, 22 NJaS.2d 887, 107 Ind.Ap|>.. 
52. 
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ant has been held chargeable with the cost of treat- 
■ment not authorized by his employer.^^ 

Dismissai. A deputy commissioner appointed by 
the commission to take testimony has no authority 
to dismiss the case;^® and dismissal of a petition for 
further compensation ‘‘without prejudice” has been 
held to be beyond the powers of the commission or 
•of a deputy commissioner conducting an arbitration 
hearing.^® The commission is authorized under 
some statutes to order the suspension of compensa¬ 
tion pa)nnents, if there exists a disability which re¬ 
duces the claimanfs ability to work, as long as the 
■claimant refuses an empbyment suitable to his ca- 
pacity, offered to or procured for him, but the 
commission is not authorized to dismiss the claim 
■on that account^*^ 

Closing case. Under some statutes, the board 
reviewing an award for change of condition has 
power to order that its new award shall close the 
«case.®* 

Original award for maximum amount Where 
.an employee has been awarded the maximum amount 
for total disability, an additional award cannot be 
made, but the payments can only be ended or dimin- 
ished.®® 

Retroactive operaHon. Ordinarily under the 
various compensation acts an award ending, dimin- 
ishing, or increasing the compensation previously 
awarded may not be made retroactive.^ Thus it 
cannot be made effective as of the date of the origi¬ 


nal award* or the time of final settlement of the 
former award,* but it can become effective only as 
of the date of the new applicationi or the time 
the new award is entered;* and claimant cannot be 
req.uired to account for moneys already paid him 
under the previous award.® This rule is inapplica- 
ble, however, to a case where there was only a par- 
tial disability and no review of any previous award,^ 
and the board may make an award retroactive to 
the date of the original claim where the award 
made does not affect or change any previous pay- 
ment.* Likewise, according to some authority, the 
permitting of a retroactive eiffect to a supplemental 
award for an additional period of temporary dis¬ 
ability is not illegal as resulting in two concurrent 
compensations for the same injury where the com¬ 
pensation for permanent disability is computed 
on the basis of the claknanfs life expectancy as of 
the date of the termination of temporary disabil¬ 
ity.® 

b. Increase or Beinstatement of Compensation 

When additional compensation Ia awarded for a 
change In the employee’8 condition, the compensation can 
date only from the discovery of the changed condition, 
and the subeequent award, In some instances. Is llmited 
by the amount of the change In condition since the prior 
award. 

When additional compensation is awarded for a 
change or new development in the injury, the com¬ 
pensation can date only from the discovery of the 
changed condition or new development in the in¬ 
jury,!® and an award for a period of time antedat- 


‘04. N.J.—^Lieberman v. Warman, 20 
A.2d 604, 19 N.J.Misc. 417. 

95. Ga.—^Robertson *v. .JDtna Life 
Ins. Co., 141 S.E. 504, 87 GaJ^pp. 
703. 

96. Mlch.—^Levanea v. Seneca Copper 
Corporation, 199 N.W. 662, 227 
Micb. 692. 

:97. Ark.—^Paragould Laundry & Dry 
Cleaning Co. v. Hogers, 197 S.W.2d 
667, 210 Ark. 764. 

98. Mich.—Shalfer t. D*Arcy Spring 
Co., 166 N.W. 826, 199 Mich. 637. 

■99. Midi.—^Magnuson v. Oliver Iron 
Mining Co., 269 N.W. 317, 270 Mich. 
482. 

1 . Ga.—Travelers Ins. Co. v. Haney, 
88 S.E.2d 492, 92 Ga.App. 819— 
City of Hapeville v. Preston, 20 

S.E.2d 202, 67 Ga.App. 350. 

Ky.—Harrison v. Tierney Mining Co., 
124 S.W.2d 767, 276 Ky. 637. 

Mick.—^Murray v. Ford Motor Co., 296 
N.W. 284, 296 Mich. 348. 

71 C.J. p 1461 note 60. 

:2. Ga.—^Home Accident Ins. Co. v. 
McNalr, 161 S.E. 131, 173 Ga. 666, 


answers conformed to 162 S.E. 636, 
44 GsuApp. 659. 

71 C.J. p 1461 note 61. 

3. V€L —^Bristol Door & Lumber Co. 
V. Hinkle, 161 S.E. 902, 167 Va. 
474. 

4i Me.—^Lynch v. Jutras, 1 A.2d 221, 
136 Me. 18. 

71 C.J. p 1461 note 63. 

6 . Colo.—^Lefkarae v. Moffat Coal 
Co., 168 P.2d 386, 113 Colo. 416— 
Boeder v. Industrial Commission, 
62 P.2d 668, 98 Colo. 96. 

Ga.—^Metropolitan Casualty Ins. Co. 
V. Duckworth, 173 S.E. 177, 48 
Ga.App. 596—South v. Indemnlty 
Ins. Co. of North America, 146 
S.E. 46, 39 Ga.App. 47. 

N.J.—J. W. P«:guson Co. v. Seaman, 
197 A. 246, 119 N.J.Law 576. 

6 . Ga.—^London Guarantee & Acc. 
Co. V. Pittman, 25 S.E.2d 60, 69 Ga. 
App. 146—City of Hapeville v. Pres¬ 
ton, 20 S.E.2d 202, 67 Ga.App. 350 
—^London Guarantee & Acc. Co. v. 
Hitchey, 186 S.E. 863, 53 Ga.App. 
628—^Metropolitan Casualty Ins. 
Co. V. Duckworth, 173 S.E. 177, 
48 Ga.App. 696. 

71 aj. p 1461 note 65. 
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7. Ga.—American Mut LiaJbility Ins. 
Co. V. Braden, 167 S.E. 904, 43 Ga 
App. 74. 

8 . Ky.—Williams v. Gordon, 231 S. 
W.2d 89, 313 Ky. 877—Glogora Coal 
Co. V. Boyd, 169 S.W.2d 816, 293 
Ky. 610. 

9. Colo.—^Morrison v. Clayton Ceal 
Co., 181 P.2d 1011, 116 Colo. 601. 

10 . Mich.—Boyich v. J. A Utley 
Co., 11 N.W.2d 267, 306 Mich. 
625—Gulec v. Chrysler Corp., 293 
N.W. 890, 292 Mich. 711—^Anderson 
V. Clark Eauipment Co., 270 N.W. 
761, 278 Mich. 492. 

Mo.—^Winschel v. Stix, Baer & Puller 
Dry Goods Co., App., 77 S.W.2d 
488. 

Okl.—Indian Territory Illuminating 
Oil Co. V. State Industrial Com¬ 
mission, 89 P.2d 938, 185 Okl. 68— 
Payne Drilllng Co. v. Shoemake, 79 
P.2d 806, 183 Okl. 10. 

Pa.—^Kllgore v. State Workmen’s Ins. 
Fund, 193 A 294, 127 PaSuper. 
218. 

TJtah.—i^Jtna Life Ins. Co. v. Indus¬ 
trial Commission, 252 P. 667, 69 
Utah 102. 
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ing the discovery is erroneous.il Under a statute 
providing that no increase or rearrangement shall 
be operative for any period prior to application 
therefor, the time of formal application is the prop- 
er date for commencement of the new awardi^ and 
it is error to award compensation for disability oc- 
curring long prior to the application for increased 
compensation.13 Under some statutes a supervisor 
when making an award on a reopened claim on 
the ground of aggravation may allow the compensa¬ 
tion for all aggravation to the date of his order, 
and not merely to the date of the application to re- 
open,i4 and, in view of the appellate nature of pro- 
ceedings before the board of industrial Insurance, 
an award can be entered only for the aggravation 
occurring up until the date of the supervisor*s or¬ 
der and not to the date of the board^s order.15 Un¬ 
der some statutes it is proper to have the increased 
payments date from the time of the subsequent 
award.i® 

The subsequent award is limited in amount by 
the amount of the change in condition since the 
prior award ;i'^ and the compensable period has 
been held to be determined by deducting the time 


during which compensation was paid under the 
original award, but not that for which no compen¬ 
sation was paid.i8 It has been held that an award 
based on change in condition since a former award 
was made should be based on the change in eam- 
ing capacity.i^ The commission in increasing the 
compensation previously awarded is bound by the 
maximum or minimum of time during which com¬ 
pensation may be paid as provided by the act.^®’ 
Where a compensation award is made because of a» 
change in condition, the employer and insurance 
carrier are given credit for the weeks for which. 
they have paid the employee and not for the amount 
of money which they have paid him imder the previ- 
ous award,2l and an award is not erroneous be¬ 
cause refusing the employer credit for mone 3 rs paid' 
under the previous award, although the moneys so* 
paid amounted to more than the claimant was en- 
titled to receive under that award.22 

Where an aggravation of the original injury re- 
sulted in a permanent disability, under some statutes- 
the prior payment for a permanent partial disa¬ 
bility cannot be deducted from the award, ^3 notwith- 
standing the employee^s failure to allege the ag- 


mMing of statute 

Statutory provision that modlllca- 
tlon of agreement or award of com¬ 
pensation shall be made as of date 
upon which it is shown that injured 
employee’s disability Increased does 
not mean that modification Is to be 
effective only from date when proof 
is produced of increase of disability 
but from date of Increase of dis¬ 
ability as shown by proofs pro¬ 
duced. 

Pa.—^Kilgore v. State Workmen’s Ins. 
Fund, 193 A. 294, 127 Pa.Super. 
213. 

11« Pa.—Shepherd v. Pittsburgh Pro¬ 
vision & Packing Co„ 8 A.2d 482, 
137 Pa.Super. 146. 

XJtah.—^^tna Life Ins. Co. v. Indus¬ 
trial Commission, 252 P. 567, 69 
Utah 102. 

12. Ariz.—Jupln v. Industrial Com¬ 
mission, 224 P.2d 199, 71 Ariz. 131 
—^Russell v. Bald Eagle Mining Co., 
83 P.2d 616, 44 Ariz. 105—Zagar 
V. Industrial Commission, 14 P.2d 
472, 40 Ariz. 479. 

13. Ariz.—Jupin v. Industrial Com¬ 
mission, 224 P.2d 199, 71 Ariz. 131 
—^Wise V. Six Companies, 28 P.2d 
1007, 43 Ariz. 24. 

Or.—Chebot v. State Industrial Ac¬ 
cident Commission, 212 F. 792, 106 
Or. 660. 

Wash.—^Hall v. Department of Labor 
and Industries, 48 P.2d 923, 183 
Wash. 486. 

14. Wash.—Karniss v. Department 
of Labor and Industries, 239 P.2d 
555, 39 Wash.2d 898. 


15. Wash.—Tum«p v. Department of 
Labor and Industries, 251 P.2d 883, 
41 Wash.2d 739—^KArnlss v. De¬ 
partment of Labor and Industries, 
239 P.2d 555, 39 Wash.2d 898. 

16. N,J.—Hopler v. Hili City Coal & 
Lumber Co., 71 A.2d 722, 7 N.J. 
Super. 24, affirmed 76 A.2d 17, 5 
N.J. 466. 

W.Va.—^Burgess v. State Compensa¬ 
tion Com*r, 5 S.E.2d 804, 121 W.Va. 
571. 

Excess wages 

Where, prior to and up to date 
when compensation is increased, a 
claimant has been actually employed 
and has received wages in excess of 
amount he would have received as 
compensation during such period had 
compensation been awarded at be- 
ginning thereof, compensation com- 
missioner or compensation appeal 
board may, in discretion of either, in 
order flnding character and per- 
centage of disability and making an 
increase, provide that payments 
thereof shall begin at date thereof. 
W.Va.—Burgess v. State Compensa¬ 
tion Com*r, supra. 

17- Md.—Smith v. Hevere Copper & 
Brass, 76 A.2d 147, 196 Md. 160. 

Okl.—Humble 011 & Reflning Com- 
pany v. Noble, 16 P.2d 1072, 161 
Okl. 36—0. M. Bilharz Mining Co. 
V. Clark, 4 P.2d 729, 153 Okl. 31. 

18- Ky.—Williams v. Gordon, 231 
S.W.2d 89, 313 Ky. 377—Walllns 
Creek Collierles Co. v. Jones, 283 
S.W. 1067, 214 Ky. 775. 
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16. OkL—EAnsas Explorations v. • 
Wrlght, 49 P.2d 65, 173 Okl. 411. 

20. Mo.—Winschel v. Stix, Baer & 
Puller Dry Goods Co., App., 77 
S.W.2d 488. 

Mont.—^Meznarich v. Hepublic Coal 
Co., 68 P.2d 82, 101 Mont. 78. 

Okl.—Brooks & Dahlgren v. Petti— 
grew, 159 P.2d 743, 195 Okl. 550. 
Award held liapToper 
Award llmitlng employeeA addi- 
tlonal compensation to ninety-seven 
weeks and flve days was improper, 
where employee was temporarily to- 
tally dlsabled and would be either* 
permanently partially disabled or 
permanently totally disabled. 

Okl.—Globe Indemnlty Co. v. Chris— 
tian, 27 P.2d 830, 167 Okl. 78. 

21. Ga.—City of Hapeville v. Pres— 
ton, 20 S.E.2d 202, 67 Ga.App. 360— 
Helms V. Continental Casualty Co., 
177 S.B. 915, 60 GaA.pp. 267. 

22. Ga.—^London Guarantee & Acci¬ 
dent Co. V. Pittman, 25 S.E.2d 60, 
69 Ga.App. 146—^Metropolitan Cas¬ 
ualty Ins. Co. V. Duckworth, 173- 
S.B. 177, 48 Ga.App. 695. 

23. Wash.—State ex reL Stone v. 

Olinger, 108 P.2d 630, 6 Wash.2d' 
643—^Hagen v. Department of La¬ 
bor and Industries, 76 P.2d 592, 193 
Wash. 555—Seagraves v. Depart¬ 
ment of Labor and Industries of' 
Washington, 54 P.2d 1010, 185 

Wash. 333—^Dry v. Department of 
Labor and Industries, 39 P.2d 609, 
180 Wash. 92—Amold v. Depart¬ 
ment of Labor and Industries, 11- 
P.2d 825, 168 Wash. 300. 
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gravation, whcre the department, of its own motion, 
opened the claim on the ground of aggravation;24 
but under other statutes, where an award is made 
for a total permanent disability after a prior award 
for a permanent partial disability, all payments made 
on the original award must be considered in deter- 
mining the amount of the total disability award.^® 

Where an injured employee suffered a partial 
permanent disability after the termination of his 
total temporary disability, the board may make an 
award for such disability without allowing in addi- 
tion an award for a partial temporary disability.^® 
In g^anting an award for permanent partial disa¬ 
bility due to multiple injuries the board must rescind 
a schedule award previously paid and allow credit 
for earning capacity from the date of the acci- 
•dent.27 An award for total and permanent disa¬ 
bility has been considered to be based on the per¬ 
manent total disability subdivision of the section 
of the compensation act dealing with the schedule 
of compensation, no matter whether the award is 
made for the first total disability or a total disability 
which arises on a change in condition after the 
award has been made for a permanent partial disa- 
bility.2® 

Change attributable to several injuries. Where 
an employee following a supposed recovery from a 
■compensated injury sustains another compensable 
injury while employed by a new employer, and re- 
•ceives compensation therefor, and thereafter a 
•change of condition arises under which the cause 
may be reopened, it is proper for the commission to 
inquire whether the disability found to exist under 
su^ changed condition is attributable to the one 
•or the other, or both or neither, of the two acciden- 
tal injtiries.29 Where such disability is found to be 
attributable in part to each of such injuries, an 
award should be apportioned against the two em- 
ployers in the proportion that the disability attribut¬ 
able to each of the two injuries bears to the whole 


disability found to exist.®® Where the disability 
is due to the second injury, the claimant is entitled 
to compensation from the second employer.®! 

c. Diminntion or Termination of Compensation 

On a proper showlng compensation payments may 
be diminished or terminated. 

An employer is entitled to have an award for 
total disability decreased where the evidence shows 
that the employee was not totally disabled at the 
time of the second hearing notwithstanding his 
testimony that his condition was about the same as 
when the original award was made.®® So, where 
the employee’s earning power has increased, com¬ 
pensation should be reduced®® and the employer or 
insurer allowed to deduct from future payments the 
amount of overpayments made since institution of 
the proceedings for modification.®^ The view has 
been taken that the board in passing on a petition 
to stop compensation, where there has been no 
change in condition, must consider the average 
weekly wage of the employee at the time of his 
injury and his wage-eaming capacity at the time of 
the determination of the board,®® and fix the com¬ 
pensation at an amount limited by the difference 
between the employee^s earning capacity at the time 
the petition was filed and his actual weekly wages 
at the time of the injury.®® 

On application to terminate, compensation should 
be terminated as of the date on which the disability 
ceased and not as of the date of the filing of the 

application.® 7 

Where award has been partty commuted on ap¬ 
plication of a dependent desiring to leave the coun- 
try, in subsequent proceedings to reduce the award 
in accordance with a statute providing for com¬ 
pensation to nonresidents in two thirds of the 
amount provided in the case of residents the em¬ 
ployer is not entitled to a refund of any of the 
share which had been commuted.®® 


Wash.—Seagrraves v. Department 
of Labor and Industries of Wash- 
in^on, 64 P.2d 1010, 185 Wash. 833. 

as, Okl.—^Brooks & Dahlgren v. Pet- 
ti^ew, 159 P.2d 743. 196 Okl. 660. 

ras. Idaho.—^Blackbum v. Olson, 207 
P.2d 1160, 69 Idaho 428. 

:a7- N.T.—^Freeland v. Endlcott Forgr- 
ins & Mfgr. Co., 246 N.T.S. 666, 231 
App.Dlv. 772. 

•as. Okl.—Warden-Pullen Coal Co. ▼. 
Caln, 109 P.2d 487, 188 Okl. 867. 

as. Okl.—C. B. Reynolds DrUling: Co. 
▼. Phillips, 22 P.2d 111, 163 OkL 170 
—Denver Producingr & Reflnlngr Co. 
T. Phillips, 21 P.2d 42, 168 Okl. 106. 


30. Okl.—C. B. Reynolds Drllllngr Co. 
V, Phillips, 22 P.2d 111, 163 Okl. 170 
—^Denver Produclng & Refinlng Co. 
v. Phillips, 21 P.2d 42, 163 OkL 106. 

31. N.T.—^Nicolia v. F. B. Leopold 
Co., 276 N.T.S. 669, 243 App.Div. 
663. 

32. Hl.—Summit Coal & Mining: Co, 
V. Industrial Commission, 189 N.B. 
1, 808 111. 121. 

33. La.—Stewart ▼. Fitzgrerald 
Plumbing: & Heating: Co., 4 La.App. 
611. 

34. U.S.—Bethlehem Shlpbullding 
Corp. Y. Cardlllo, CCLAMass., 102 
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F.2d 299, certiorari denled 59 S.Ct 
1042, 807 U.S. 645, 83 L.Ed. 1625. 

La.—Stewart v. Fitzgrerald Plumbing 
& Heating Co., 4 La.App. 611. 

Pa.—Stugenski v. Glen Alden Coal 
Co., Com.PL, 38 Luz.Leg.Reg. 149. 

35. Mich,—Smith v. Pontiae Motor 
Car Co., 270 N.W. 172, 277 Mich. 
652. 

36. Mich.—Smith Y. Pontiae Motor 
Car Co., supra. 

37. Pa.—Doolsky y. Kingston Coal 
Co., 198 A 461, 130 Pa.Super. 649. 

71 C.J. p 1462 note 89. 

38. Pa.—^Lubanski v. Delaware, Ij. & 
W. R. Co., 81 Pa.Super. 638. 
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g 374 , -Conclusiveness and EfFect 

An order or decree not appealed from, or one atfirmed 
on appeal granting or denying a petition for a modiflod 
compensation, constitutas a flnal determlnatlon of the 
right to componsation on the date of the order, and Ia 
res Judicata as to the Issues determined, but does not 
proclude further proceedfngs based on a change of con¬ 
ditione since the date of the award. 

An order or decree not appealed from, or one af- 
firmed on appeal granting or denying a petition 
for a modified compensation, constitutes a final de- 


termination of the right to compensation on the 
date of the order.^® Such order is, in the absence 
of fraud,^® res judicata^l as to the issues determined 
by the award,such as the extent of injuries then 
existing^® and the proper amount of award there- 
for at that time,^^ and is equally binding on ali the 
parties."*® It does not preclude further proceedings 
based on a change of conditions since the date of 
such award,since the compensation commission 
cannot adjudge that there will be no further disa- 


39. U.S.—Tudman American Ship 

Bldar. Co., C.A.IU., 170 F.2d 842. 
Arlz.—Brown v. Industrial Commis¬ 
sion, 59 P.2d 323, 48 Ariz. 161. 
Colo.—Sherratt v. Rocky Mountain 
Fuel Co., 30 P.2d 270, 94 Colo. 269. 
Ga.—Aetna Life Insurance Co. v. 
Davis, 167 S.B. 449, 172 Qa. 268. 

Martin v. U. S. PldeUty & Guar- 
anty Co., 197 S.E. 660, 68 Ga.App. 
69. 

Midi.—^Rice ▼. J. P. Braun & Son, 261 
N.W. 84, 271 MIch. 632. 

Mo.—Oozpas aiurls cited Ia Fergu- 
son V. Ozark Distrlbutlng Co., App.. 
117 S.W.2d 401. 403. 

Ohio.—State ex rei. Gabbard v. Indus¬ 
trial Commission, 34 N.B.2d 983, 138 
Ohio St. 333. 

Or.—Turick v. State Indus. Acc. Com¬ 
mission, 291 P.2d 721, 206 Or. 108. 
Wis,—^Boehmke v. Industrial Com¬ 
mission. 34 N.W.2d 774, 263 Wis. 
610. 

71 C.J. p 1463 note 91. 

Conclusiveness of adjudication of 
Public officers and boards see Judg- 
ments 9 690. 

Meauiiig’ of adjudioatioa 
The denial of an award for further 
compensation, unappealed from, is an 
adjudication that claimant was not 
incapacltated as of the date of the 
hearlng, or, if incapacitated, that the 
dlsablllty was not the resuit of the 
originaJ injury received. 

Mich.—Webber v. Stelger Lumber 
Co.. 34 N.W.2d 616, 822 Mich. 675— 
Rice V. J. F. Braun & Son, 261 N.W. 
84, 271 Mich. 632. 

Finhl recelpt 

Pa.—^Rosenberry v. Gillan Bros., 197 
A. 623,130 Pa.Super. 469. 
Ahaadoament of appeal 
Order of commission densring ap- 
pllcatlon to discontinue payments for 
compensation on the ground that 
there has been a change in conditions 
for the better was not prevented from 
becoming fl n al by the taklng of an 
appeal from such order and subse- 
Quent abandonment of appeal. 

Okl,—^Brooks & Dahlgren v. Petti- 
grew, 169 P.2d 743, 196 Okl. 660. 

In Massaohiisetts 

(1) The former rule that a deflnlte 
decislon of the reviewlng board, or 
of a single member imrevlewed, that 
the employee had fully recovered and 
that compensation ce^e, amounted to 
101 C. J.S.—19 


an adjudication that the employee 
had no further right and the pro¬ 
ceedings could not be revlved, was 
abrogated by statute providing that 
such a flndlng should not be consid- 
ered flnal as a matter of fact or res 
Judicata as a matter of law. 

Mass.—^Mozetskrs Case, 13 N.E.2d 10, 
299 Mass. 370. 

(2) Earlier decisions applled the 
text rule. 

Mass.—^Ziccardi*s Case, 192 N.E. 29, 
287 Mass. 688, certiorari denied 
Zlccardi v. Travelers Ins. Co., 66 
S.Ct. 616, 294 U.S. 716, 79 L.Ed. 
1249, rehearlng denied 66 S.Ct. 660, 
294 U.S. 765, 79 L.Ed. 1262—Brode^s 
Case. 146 N.E. 731, 261 Mass. 414. 

40. Mich.—Szczucki v. Cadillac Mo¬ 
tor Car Co., 298 N.W. 645, 294 Mich. 

271. 

41. Arlz.—^Harambaslc ▼. Barrett & 
Hilp & Macco Corp., 119 P.2d 932, 
68 Ariz. 319. 

Ky.—Happy Coal Co. v. Hartbarger, 
66 S.W.2d 977, 261 Ky. 779. 

Mich.—^Murray v. Ford Motor Co., 296 
N.W. 284, 296 Mich. 348—Nevels v. 
Walbrldge Aldinger Co., 270 N.W. 

272, 278 Mich. 214. 

N.J.—^Breheny v. Bssex County, 67 A. 

2d 26, 136 N.J.Law 524. 

Wash.—^Kleven v. Department of La¬ 
bor & Industries of State, 243 P.2d 
488, 40 Wash.2d 416—^KArnlss v. 
Department of Labor and Indus¬ 
tries, 239 P.2d 566, 39 Wash.2d 898 
—Donati v, Department of Labor 
and Industries, 211 P.2d 603, 36 
Wash,2d 161. 

Future petltlons direoted to modifloa- 
tlon 

Where department of labor and in- 
dustry, on petition to review pay- 
ment under existing award, makes 
new award contlnuing, changlng, or 
stopping payments, new award would 
be res Judicata, since future petltlons 
to review must be dlrected to modlfi- 
cation and not to origlnal award. 
Mich.—Nevels v. Walbrldge Aldinger 
Co.. 270 N.W. 272, 278 Mich. 214. 

42. Arlz.—^Harambaslo v. Barrett & 
Bilp & Macco Corp., 119 P.2d 982, 
68 Arlz. 319. 

Wash.—^Kamiss v. Department of La¬ 
bor and Industries, 239 P.2d 665, 39 
Wash.2d 898. 


43. Ariz.—Stephens v. Miaml Copper 
Co., 130 P.2d 607, 59 Ariz. 628. 

Ohio.—State ex rei. White v. Indus¬ 
trial Commission of Ohio, App., 40 
N.B.2d 463—Schrader v. Cincinnati 
& Suburban Bell Tei. Co., 11 N.E.2d 
253, 66 Ohio App. 601. 

Wash.—^Kleven v. Department of La¬ 
bor & Industries of State, 243 P-2d 
488, 40 Wa8h.2d 416. 

44. Arlz.—Stephens v. Miaml Cop¬ 
per Co.. 130 P.2d 607, 59 Ariz. 628. 

Ohio.—Schrader v. Cincinnati & Sub¬ 
urban Bell Tei. Co., 11 N.E.2d 263, 
66 Ohio App. 501. 

45. Mich.—Gulec v. Chrysler Corp., 
293 N.W. 890. 292 Mich. 711. 

N.J.—^Breheny v. Essex County, 64 
A.2d 664, 136 N.J.Law 87, afilrmed 
57 A.2d 26, 136 N.J.Law 624. 

R.L—Mancini v. Superior Court, 82 
A.2d 390, 78 R.I. 373—Vincent v. 
John Bowen Co., 82 A.2d 628, 69 
R.I. 241. 

46. Mich.—^Ammond v. Muskegon 
Motor Speclalties Co., 261 N.W. 327, 
266 Mich. 211. 

N.J.—^Bllng V. Western Elee. Co., 5 
A.2d 490, 122 N.J.Law 442, afllrmed 
11 A.2d 32, 124 N.J.Law 129. 

Ohio.—State ex rei. Shaffer v. Indus¬ 
trial Commission, App., 56 N.E.2d 
698—Chilcoat v. Industrial Com¬ 
mission, 29 N.E.2d 54, 64 Ohio App. 
687. 

Or.—State ex rei. Griffin v. State In¬ 
dustrial Acc. Commission, 28 P.2d 
237, 145 Or. 443. 

Pa.—Walsh v. Keystone State Const 
Co., 176 A. 719, 116 Pa.Super. 437. 
Wash.—^Elleven v. Department of La¬ 
bor & Industries of State, 243 P.2d 
488, 40 Wash.2d 416—^Blamlss v. 
Department of Labor and Indus¬ 
tries, 239 P.2d 656, 39 Wash.2d 898 
—^Donati v. Department of Labor 
and Industries, 211 P.2d 603, 35 
Wash.2d 161—Goenen v. Depart¬ 
ment of Labor and Industries, 47 
P.2d 991, 182 Wash. 469. 

71 C.J. p 1463 note 92. 

Ferceutage of iuorease iu aggravatioa 
Although claimant obtalned Judg- 
ment on determlnatlon that his con- 
dltion had become aggravated after 
his clalm had been closed, such 
Judgment was not res Judicata on to- 
sue of percentage of increase in ^- 
gravatlon tn subsequent actioh' lily 
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bility.^7 Consequently, a proceeding for additional 
compensation on the ground of a continuing disa- 
bility is not considered as a collateral attack on a 
judgment denying additional compensation.^^ 

A denial of a prior petition to review payments 
is not res judicata of a later one,^^ nor is it an ap- 
proval of a settlement, unless so provided in the 
order of the department^o Persons not made par¬ 
ties to the application for change of award are not 
bound by the changes made,®^ such as persons 
claiming for death benefits tmder some acts,^^ and 
minors not made parties to such an application are 
not estopped to claim additional compensation by 
the fact that they received compensation under the 
award made therein.^® An order is not res judicata 
on a subsequent claim for a dependenfs pension, 
where the employee's claim was never finally adjudi- 
cated, but he was granted a rehearing which was 
stili pending at the time of his death.54* 

Effeci. The legal effect of the order suspending 
compensation until such time as claimant proves a 


loss of eaming power is a finding that Ihe employ- 
er is liable for compensation for partial disability 
in an amount to be ascertained at some future 
time.65 An award stopping compensation which 
had been granted to claimant constitutes an ad- 
judication that claimant has fully recovered from 

his injury.56 

§ 875. Rehearing 

The right to rehear proceedings on an application for 
review of an award based on change of condition is con- 
ferred by some statutes, and the matter may rest in the 
discretion of the compensation commission. 

The right to rehear proceedings on an applica¬ 
tion for review of an award based on change of 
condition may be conferred by statute,57 and the 
compensation commission may be vested with dis¬ 
cretion with respect to granting a rehearing.58 
Under some statutes where a denial of a claim is on 
jurisdictional grounds, an application for a rehear¬ 
ing may be allowed,®^ and the commission has 
jurisdiction on the rehearing to make an order 


claimant for permanent total disabil¬ 
ity pension. 

Wash.—^Moses v. Department of La¬ 
bor and Industries» 268 P.2d 666» 44 
Wash.2d 511. 

47. Okl. — Dunning-James-Patterson 
V. Rickert, 164 P.2d 620. 196 Okl. 
237. 

48. Mont.—^Paullch v. Bepubllc Coal 
Co., 102 P.2d 4» 110 Mont 174. 

49. Mich.—Grant v. Chevrolet Motor 
Co., 260 N.W. 293» 264 Mich. 610— 
Shafter v, D’Arcy Sprlng Co,» 166 
N.W. 826, 199 Mich. 637. 

50. Mich.—Grant v. Chevrolet Motor 
Co.» 250 N.W. 293, 264 Mich. 610. 

51. Ind.—Cullen v. Pan Handle Coal 
Co., 141 N.B. 647, 81 Ind.App. 913. 

N.J.—^Belanowitz v. Travelers Ins. 
Co.» 16 A.2d 746» 126 N.J.Law 301. 

52. Idaho.—^Branson v. Firemen’s 
Retirement Fund of State of Idaho» 
312 P.2d 1037. 

53. Ind.—Cullen v. Pan Handle Coal 
Co., 141 N.E. 647, 81 Ind.App. 913. 

54. Wash.—^Russell v. Department 
of Labor and Industries of Wash¬ 
ington, 78 P.2d 960, 194 Wash. 666. 

55. Pa.—^Michetti v. State Work- 
men»s Ins. Fund, 17 A.2d 712, 143 
Pa.Super. 468. 

56. Mich.—^Murray v. Ford Motor 
Co., 296 N.W. 284» 296 Mich. 348. 

67. Ariz.—^Rhoades v. Lee Moor Con- 
tracting Co.» 132 P.2d 432, 60 Arlz. 
161—^Hogle V. Arlzona Concrete Co., 

■ 33 P.2d 689» 44 Ariz. 1. 

Pa.—Gleyze v. Hale Coal Co., 26 A.2d 
141, 149 Pa.Super. 18—Seko v. Hub 
E:nitting Co.» 16 A.2d 138» 142 Pa. 
Super. 309—Petrovan v. Rockhill 


Coal & Iron Co., 196 A. 516» 130 Pa. 
Super. 68. 

Martray v. Munson-McCaims, 
Com.Pl.» 6 Fay.L.J. 120. 

71 C.J. p 1468 note 97. 

Fetltioii ooBLBtraed 

Where employer’s petition for ter- 
mination of workmen’s compensation 
was granted on Oct 4, 1937» and no 
appeal was taken from referee’s or¬ 
der» but on March 9» 1938, claimant 
filed rehearing petition, such petition 
should have been construed as one 
for rehearing under statute relatlng 
thereto rather than one for reinstate- 
ment under another statute. 

Pa.—^Jordan v. Merchants Meat Co., 
10 A.2d 72» 138 Pa.Super. 133. 

Deoisioii by deputy oommissloiier 
Where commission er delegat es to 
his deputy powers of his office to de- 
termlne a review of a prior award, 
as authorized by compensation act» 
deputy* s declslon is not subject to 
re&camination and redetermination 
through rehearing by commissioner. 
lowa.—Stice v. Consolidated Indiana 
Coal Co., 291 N.W. 462, 228 lowa 
1031. 

Consideiration of seoond petttlon 
Department of labor and industry, 
after a denial of a petition for fur- 
ther compensation» had right to con- 
sider a second petition and reopen its 
inquiry into claimant*s condition, and 
such action did not amount to a re¬ 
hearing. 

Mich.—^Mikulski v. Hudson Motor Car 
Co., 9 N.W.2d 20» 805 Mich. 97. 

58;i Minn.—Gustafson v. Ziesmer & 
Vorlander, Inc., 6 N.W.2d 462, 213 
Minn. 263. 

71 C.J. p 1468 note 98. 
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DlsoretloiL h41d not abnsed 

(1) In general. 

U.S.—Simmons v. Marshall, C.C.A. 

Wash.» 94 F.2d 850. 

Ga.—^Hartford Acc. & Indem. Co. v. 
Garland» 69 S.B.2d 660» 81 Ga.App. 
667. 

Pa.—Schach v, Hazle Brook Coal Co., 
198 A. 464» 130 Pa.Super. 430. 

71 C.J. p 1463 note 98 [a]. 

(2) Where proposed testimony of 
one witness was chiefly cumulative 
and there was no showing as to what 
other witnesses would testify to or 
why they had not been called orig- 
Inally or thelr affidavits procured. 
Minn.—Ginsburg v, Byers, 17 N.W.2d 

354, 219 Minn. 230. 

59. Ohio.—State ex rei. S. S. Eresge 
Co. V. Industrial Commission» 104 
N.E.2d 460, 167 Ohio St. 62—State 
ex rei. Gerard v. Industrial Com¬ 
mission of Ohio» 192 N.E. 730, 128 
Ohio St. 668—State ex rei. Depalo 
V. Industrial Commission of Ohio, 
191 N.E. 691, 128 Ohio St. 410— 
State ex rei. Randolph v. Industrial 
Commission of Ohio» 190 N.E. 217, 
128 Ohio St. 27. 

State ex rei. Palmieri v. Indus¬ 
trial Commission, App., 67 N.E.2d 
363—^Boord v. Industrial Commis¬ 
sion» App., 61 N.E.2d 617—State ex 
rei. ShaJSer v. Industrial Conoutnis- 
sion, App., 66 N.E.2d 698—State ex 
rei. White v. Industrial Commission 
of Ohio» App.» 40 N.B.2d 463. 

Weatherbee v. Union Gas & Elee. 
Co.» 4 Ohio Supp. 35. 

71 C.J. p 1463 note 97 [a]. 

Extent of injnry as matter solely 
for ooQtnmissioa 

Order of commission» on claimant*8 
application for additional compensa- 
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vacating a prior order and ordering that the applica- 
tion for rehearing and all proceedings thereunder 
be dismissed.®® One is not entitled to a rehearing 
on the ground that new evidence will be offered 
where there was an opportunity to offer it on a 
previous hearing;®^ and where evidence is not 
newly discovered, the bureau of compensation has 
no jurisdiction, in the absence of fraud, to vacate 
its judgment more than the statutory time after the 
entry thereof.^^ 

Rules of the commission as to time of filing the 
application for rehearing must be obeerved,®^ and 
an application filed after the expiration of such time 
is ineffective,®^ since a claimant cannot revest his 
right for further hearing by a subsequent applica¬ 
tion covering the same question;®® but these rules 
may be waived by the commission.®® A failure to 
file an application within the designated time does 
not deprive the commission of jurisdiction,®7 nor 
is the commission divested of continuing jurisdic¬ 
tion by a denial of an application for a rehearing,®® 
and a failure to file a timely application does not 
preclude the commission from making valid sub¬ 
sequent orders with reference to the claim.®® Hence 


the commission, having found that it made a mis- 
take resulting in injustice, may consider an ap¬ 
plication for a rehearing, and grant further com¬ 
pensation, although the application was not filed 
within the required time."^® Where a petition for 
rehearing is to be filed within a certain time after 
the order, a jfiling of such a petition is precluded 
where the commission fails to make any order on a 
daim for increased compensation,'^^ but a provision 
of the statute giving the effect of a denial of the 
claim by the commission to its failure to pass there- 
on within the time prescribed by statute penrnts a 
claimant, where there is such a failure by the com¬ 
mission, to file his application for rehearing within 
the statutory period.'^^ 

Where no particular form of application for re¬ 
hearing is jurisdictional, letters by claimanfs coun- 
sel to the commission presenting his claim and ask- 
ing what could be done for him are sufiScient to in¬ 
stitute the proceedings for rehearing.73 

In order to recover on a subsequent petition for 
further compensation, claimant must prove a change 
in the condition since the former hearing, and a 


tion, ttiat claimant had made a com¬ 
plete recovery from Injury, went only 
to extent of injury, which flndlngr was 
a matter reatlng solely wlth commis¬ 
sion and was sufficient to deny claim¬ 
ant a right to a rehearing, notwjth- 
standing added finding that claimant 
was being compensated for perma¬ 
nent total disability under a prior 
claim, which added fln^ng recog- 
nlzed that claimant waa being com¬ 
pensated to greatest extent contem- 
plated by compensation act and that 
second iniury could not increase 
total disability. 

Ohio.—State ex reL Holcomb v. In- 
dustrial Commission, 60 N.E.2d 814, 
75 Ohio App. 349. 

gnxtsdiotloiial gronnds not shown 
Where order of commission dls- 
mlssing application for modiflcation 
of award polnted out that over a 
period of several years claima n t had 
made no mention of alleged condi¬ 
tion of left hand, there was no re- 
jection of claimanfs application on 
‘‘jurisdictional grounds” within 
statutory provision authorizing a re¬ 
hearing within thirty days after de¬ 
nial of compensation because of lack 
of jurisdiction. 

Ohio.—State ex rei. White v. Indus¬ 
tria! Commission of Ohio, App., 
40 N.E.2d 453. 

Plndlng of commission on applica¬ 
tion for additional compensation that 
claimant had been fully compensated 
was not finding that commission had 
no further jurisdiction within statute 
providing for rehearing and app^l. 


Ohio.—Metal Specialty Co. v. Greg- 
ory, 191 N.E. 701, 128 Ohio St 
462. 

60. Ohio.—Boord v. Industrial Com¬ 
mission, App., 61 N.B. 617. 

61. Pa.—Sorby v. Three Rivers Mo¬ 
tors, 114 A.2d 847, 178 Pa.Super. 
187. 

62. N.J.—^Breheny v. Bssex County, 
64 A.2d 664, 136 N.J.Liaw 87, af- 
firmed 67 A.2d 26, 136 N.J.Law 624. 

63. Ohio.—Industrial Commission of 
Ohio V. Willenborg, 163 N.B. 212, 
29 Ohio App. 162. 

Pa.—^Petrovan v. Rockhill Coal & 
Iron Co., 196 A. 616, 130 Pa. 
Super. 68. 

Wash.—^Hagen v Department of La¬ 
bor and Industries, 76 P.2d 692, 
193 Wash. 656. 

64. Ohio.—^Industrial Commission of 
Ohio V. Willenborg, 163 N.B. 212, 
29 Ohio App. 162. 

65. Ohio.—State ex reL Szalay v. 
Industrial Commission of Ohio, 199 
N.E. 76, 180 Ohio St. ^269—State 
ex rei. Randolph v. Indubtrial Com¬ 
mission of Ohio, 190 N.]^. 217, 128 
Ohio St 27. 

State ex rei. Reis v. Industrial 
Commission, App., 47 N.E.2d 230. 
Same causa of injury 
Where compensation« claimant 
failed to take necessary iteps seek- 
ing a rehearing within &irty days 
after notice of dismissal bf applica¬ 
tion for modification of afi award of 
compensation for temporaria total dis¬ 
ability for an Injury to bbth eyes, a 
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second application relating to same 
cause of injury would not revest 
claiznant‘s rights for further hearing, 
notwithstanding first application re- 
lated to impairment of left eye, 
whereas second application referred 
to an impairment of right eya 
Ohio.—State ex rei. Reis v. Indus¬ 
trial Commission, supra. 

66. Ohio.—^Lane v. Industrial Com¬ 
mission of Ohio, 166 N.E. 508, 24 
Ohio App. 196. 

71 C.J. p 1463 note 2. 

67. Ohio.—State ex rei. New Idea 
T. Blake, 61 N.E.2d 196, 146 Ohio 
St 209. 

68. Ohio.—Metal Specialty Co. v. 
Gregory, 191 N.B. 701, 128 Ohio St 
462. 

69. Ohio.—State ex rei. New Idea v. 
Blaka 61 N.E.2d 196, 145 Ohio St 
209. 

70. Ohio.—State ex rei. New Idea v. 
Blake, supra. 

71. Or.—White v. State Industrial 
Accident Commission, 96 P.2d 772, 
163 Or. 476, rehearing denied 98 
P.2d 956, 168 Or. 476. 

72. Or.—White v. State Industrial 
Accident Commission, supra. 

73. Ohio.—^Industrial Commission of 
Ohio V. Willenborg, 163 N.B. 212, 
29 Ohio App. 162. 

74. Mlch.—Rlce v. J. P. Braun & 
Son, 261 N.W. 84, 271 Mlch. 632. 

BeheaxliLg Justlfied 

In proceedlng for further compen¬ 
sation after employer refused further 
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consequent lessening of his earning ability.'^^ 
Qaimant has been hdd to have the right to examine 
ali of the files and the records in his case on which 
the bnreau based its decision to terminate the award, 
when necessary to prepare for the hearing on his 
applicationi® Where a deputy commissioner, in 
passing on an application for modification of a com- 
pensation award, has before him important evi- 
dence which was not before another commissioner 
who had previously refused to modify the award, 
the second conmissioner has jurisdiction to modify 
the earlier award on the ground of a mistake in a 
determination of facti^ 

A refusal to reopen the case solely because a 
former application on the same ground was denied 
is erroneous, where the former decision was not on 
the merits, since one is entitled to a hearing on the 
meritsi® A denial of an employee’s petition for a 
rehearing, signed by some of the members of the 
board, is not invalid even though such members pur- 
port to sit as the board, where jurisdiction to grant 
a rehearing is vested in a single member of the 
board and not in the board as suchi® A determina¬ 
tion by a reviewing board, without hearing evidence 
that an employee^s petition for a rehearing should 
be dismissed as without merit and frivolous, is im- 
proper where the lack of merit does not appear on 
the face of the petition*®® 


§ 876. Suspension of Order 

Where a statute so provides, a compensation order 
may be suspended or eet aelde through Injunction pro. 
ceedlngs brought In the courts by any party In Interest 

Under a statute providing that a compensation or¬ 
der may be suspended or set aside through injunc¬ 
tion proceedings brought in the courts by any party 
in interest against the commissioner making the or¬ 
der, the employer and insurer are not necessary 
parties to an action to suspend an order reducing 
compensation,®! and where the court, out of an 
abundance of precaution, directed them to appear 
and show cause why the relief should not be granted, 
a motion by them to dismiss because the action was 
not commenced as against them within the statu- 
tory time limit is not well taken, where the proceed¬ 
ings were timely instituted against the commission¬ 
er.®® 

§ 877. Review 

The right to appeal from an adverse determination 
In proceedings to Increase, diminish, terminate, or re- 
instate compensation Is purely statutory. 

The right to appeal in cases of this character de- 
pends on the terms of the governing statute;®® and 
the various statutes frequently contain a provision 
for appeals from adverse decisions,®^ and the right 


pasnnents, subseauent showlngr of 
newly discovered evidence obtained 
during operati on on clalmanfs spine 
at clinlc that injury caused disability 
Justified vacation of referee’s de¬ 
cision and reference to hlm of pro- 
ceeding for rehearing and determina¬ 
tion. 

Minn.—Jovanovich v. St. Paul Cor- 
rugating Co., 276 N.W. 741. 201 
Minn. 412. 

75. Mich.—^Rice v. J. F. Braun & 
Son. 261 N.W. 84. 271 Mich. 532. 

76ii N.D.—^Wallace v. North Dakota 
Workmen's Compensation Bureau. 
284 N.W. 420. 69 N.D. 166. 

77. U.S.—^Bethlehem Shipbuilding 

Corp. V. Cardillo. D.C.Mass.. 23 F. 
Supp. 400. afflrmed C.C.A.. 102 F.2d 
299. certiorari denied 59 S.Ct. 1042. 
807 U.S. 645. 83 L.Ed. 1525. 

78. ' Ky.—^Byme & Speed Coal Corp. 
V. Dodson, 94 S.W.2d 24. 263 Ky. 
848. 

79. Mass.—^Mozetski*s Case. 13 N.E. 
2d 10. 299 Mass. 376. 

89. Mass.—^Mozetski’s Case, supra» 
<<Board” eOLuivBleiLt to reviewing 
board 

Under provision of compensation 
act which. while permitting a re¬ 
hearing of a decision discontinu- 


Ing compensation because disability 
had ceased. precluded a subsequent 
petition if the ‘‘board” determined 
that petition for rehearing was with¬ 
out merit and frivolous, the quoted 
term referred to a reviewing board. 
Mass.—^Mozet8ki’s Case, supra. 

81. U.S,—Wellgeng v. Marshall, D.a 
Wajsh.. 82 F.2d 922. 

82. U.S.—Wellgeng v. Marshall. 
supra. 

88. Ohio.—^Industrial Commisslon v. 
Davldson. 126 N.E. 876. 101 Ohio 
St. 71. 

Or,—G-erber v. State Industria! Acci¬ 
dent Commlssion, 101 P.2d 416. 164 
Or. 353. 

Wash.—Surina v. Department of La¬ 
bor and Industries of State, 210 P. 
2d 403. 84 Wash.2d 839. 

84. Kan.—Stevens v. Kelly-Carter 
Coal Co., 37 P.2d 48, 140 Kan. 441. 
Md.—^Porter v. Bethlehem-Fairfleld 
Shlpyard, 63 A.2d 668, 188 Md. 
668. 

N.J.—^Licker v. J. G. Martin Box Co.. 
21 A.2d 596, 127 N.J.Law 186— 
Drake v. C. V. Hili & Co., 187 A. 
637, 117 N.J.Law 290. 

Ohio.—^Logsdon V. Industrial Com¬ 
mlssion. App.. 67 N.E.2d 823. af¬ 
flrmed 67 N.E.2d 76, 143 Ohio St 
608. 


Wash.—^Roellich v. Department of 
Labor and Industries. 148 P.2d 957. 
20 Wash.2d 674. 

W,Va.—Mason v. Workmen’s Com¬ 
pensation Appeal Board, 4 S.E.2d 
791, 121 W.Va. 444. 

Error of law 

Failure of full commisslon to 
diminish compensation award be¬ 
cause of change of condltion since 
award, in that workman had ob¬ 
tained Work at approxixnately same 
salary, is an error of law reviewable 
by the superior court 
N.C.—Smith v. Swift & Co.. 194 S.E. 

106, 212 N.C. 608. 

Error prooeedliig 

An appeal on questlons of law 
from Judgment of common pleas 
court in workmen^s compensation 
case relatlng to terminatlon of com¬ 
pensation would be determined a,s an 
error proceeding. 

Ohio.—^McMillen v. Industrial Com¬ 
misslon of Ohio. App.. 37 N.E.2d 
632. 

Effect of appeal 

Compensation act provision that 
claim of an appeal shall suspend 
operatlon of decree appealed from 
refers to a decree bcused on petition 
to review as well as one based on 
origlnal petition. 

R.L—^Dunn v. Broomfleld. 58 A.2d 264. 
74 R.L 27. 
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to appeal may be a matter of right.^® ^ proceeding 
for additional compensation is a distinet proceeding 
from which an independent appeal may be taken.86 
The mere perfecting of an appeal to the court from 
a modified award of the commissioner does not 
operate to reinstate a former award.^? The denial 
of the right to compensation for aggravation of 
disability occurring or discovered after the rate of 
compensation has been established o>r compensation 
terminated is appealable.^^ 

The proceeding may be subject to the general 
rules of law relating to appeals,^® and the errors 
complained of will not be noticed unless brought to 
the attention of the appellate court through the 
proper procedure.®® The review is limited to the 
issues tendered. in the application for review,and 
on review the inquiry is limited as to whether disa¬ 
bility resulting from the injury may have increased 
or diminished beyond what the award contemplat- 
ed.^^ The theory of the case as tried in the lower 
tribunal will be adhered to on appeal.^^ 


The pendency of an appeal does not deprive the 
board of jurisdiction to entertain another applica¬ 
tion for an additional compensation because of a 
changed condition arising since the hearing on 
which the award appealed from was based.®^ Where 
an appeal has been refused, appellant is not allowed 
to use another mode of appeal for making the same 
contentions and raising the same issues,and 
claimant cannot have pending at the same time, in 
the same compensation proceeding, an appeal from 
the order of the board, involving a question of the 
suflSciency of the award, and an appeal from an or¬ 
der regarding a question of aggravation of his con- 
dition.86 Where an alleged error is invited by ap¬ 
pellant, he cannot be permitted, on appeal, to urge 
that point.^7 

Further review. An order overruling a so-called 
demurrer, which in fact was a motion to dismiss an 
application by an employee to vacate a judgment 
finding that he had fully recovered from his injuries, 
cannot be reviewed by certiorari before the deter- 


PrevloTLB dflwiaad for hoarlnir 
Appeal lies to workmen’s compen¬ 
sation appeal board from compensa¬ 
tion commissioner* s ruling without 
previous demand on commissioner 
for biearingi in vlew of provlsions of 
aet. 

W.Va.—Georges Creek Coal Co. v. 
Workmen*8 Compensation Appeal 
Board, 18S S.B. 866, 117 W.Va. 89. 

85. Okl.—^Lewis v. Sinclair Prairie 
Oil Co., 114 P.2d 462, 189 Okl. 160. 

86. Or.—Claim of Graves, 223 P. 
248, 112 Or. 143. 

87. Kan.—^Brewlngton v. W. U. TeL 
Co., 188 P.2d 872, 163 Kan. 534. 

Beoovery of balanoe of compensa¬ 
tion not allowed. 

Where commissioner, after hearing 
for review and modificatlon of for¬ 
mer compensation award of dlstrict 
court, found that clalmanVs disabil¬ 
ity had ceased, and made an award 
termtnatlng the compensation, and 
the claimant appealed to the diatrlct 
court, claimant could not, whlle such 
appeal was pending, recover the bal- 
ance of the compensation due under 
the former award, on theory that 
compensation remained due and pay- 
able in accordance with the former 
award until the dlstrict court re¬ 
viewed the record on appeal from the 
modified award. 

Kan.—Brewington v. W. U. Tei. Co., 
supra. 

88. Or.—Qrunnett v. State Indus- 
trial Accident Commlsslon, 215 P. 
881, 108 Or. 178. 

89. Ind.—^Earhart v. Cyclone Penee 
Co., 4 N.B.2d 571, 102 IndJLpp. 634. 

Or.—Claim of Graves, 223 P. 248, 112 
Or. 143. 


90. Ind.—^Harmon v. Harmon, 62 N. 

E.2d 880, 116 lnd.App. 140. 

Xy.—^Palko v. Pordson Coal Co., 169 
S.W.2d 602, 293 Ky. 611. 

Mo.—Snavely v. Delmar Hotel Co., 
App., 84 S.W.2d 188. 

N.X—^Femandez v. Ford Motor Co., 
174 A. 223, 12 N.J.Mlsc. 653, ap¬ 
peal dismissed Ford Motor Co. v. 
Fernandez, 176 A. 162, 114 N.J. 
Law 202. 

Wash.—^La Piant v. Department of 
Labor and Industries, 301 P.2d 542, 
49 Wash.2d 843. 

tesnfllcisnt brlef 

Where compensation claimant after 
filing his brief on appeal reauested 
and was granted the right to cite 
additional authorities, and he did 
cite two cases and inserted in the 
brief, **Case can be reopened on 
change of condition during award 
only,’* brief was insuffleient under 
court rule to raise clalmant'8 con- 
tention that award should be re- 
versed because under the circum- 
stances claimant was allegedly de- 
prived of his right to apply for re¬ 
view on ground of a change in con¬ 
dition during pendency of compensa¬ 
tion payments. 

Mo.—Johnson v. Fogertey Bldg. Co., 
App., 194 S.W.2d 924. 

Jtirlsdlotionsl «uestloxi not waived 
The court of appeals, in determln- 
ing that order of the compensation 
board reopening compensation pro¬ 
ceeding was not a final and appeal- 
able order, was dealing with a juris- 
dictional question which was not 
waived by the failure to raise the 
question In the brief whether or 
not the order was final and appeal- 
able. 


Ky.—^North American Kefractories 
Co. V. Day, 146 S.W.2d 76, 284 
Ky. 458. 

Statsment of qnestioiui involved 
Court will not pass on questions 
which were not included on appeal 
in statement of questions involved. 
Mich.—Seppl v. Ford Motor Co., 279 
N.W. 881, 284 Mich. 410. 

91. Ind.—^Mooney-Mueller-Ward Co. 
V. Doyle, 144 N.B. 473, 81 Ind. 
App. 563. 

N.J.—^Pasquale v. Clyde Plece Dye 
Works, 1 A.2d 45, 120 N.J.Law 
657. 

Amendments 

Board was empowered to permit 
amendments on appeal from deputy*s 
decision on petltion to stop compen¬ 
sation. 

Mich.—^Kolbas v. American Boston 
Mining Co., 267 N.W. 761, 275 
Mich. 616. 

92. S.D.—Stowsand v. Jack Babbit 
Lines, 58 N.W.2d 298, 75 S.D. 11. 

93. Trlal as orlginal aotlon. 

Ind.—Switow Theatrical Co. v. Hum- 
phrey, 44 N.E.2d 213, 112 Ind.App. 
221 . 

94- Ga.—^Ingram v. Liberty Mut. 
Ins. Co., 11 S.B.2d 499, 68 Ga.App. 
493. 

96. Cal.—^Howard v. Industrial Aca 
Commlsslon, 116 P.2d 113, 46 CLA. 
2d 492. 

96. Wash.—^Reid v. Department of 
Labor and Industries, 96 P.2d 492, 
1 Wash.2d 480. 

97. XT.S.—Walker v. Marshall, C.C.A. 
Wash., 111 P.2d 794. 
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mination of the application.^® Where the court has 
found that an employee was totally incapacitated 
and that it was reasonable to require him to submit 
to a curative operation, and the employee sought 
certiorari to quash an order pursuant to which com- 
pensation was terminated because of the employee*s 
failure to submit to the operation, certiorari will be 
granted to hear on the merits the question of wheth- 
er the empbyee, later offering to submit to the op¬ 
eration, may have it performed and have the neces- 
sary expenses relating thereto paid by the employ- 
er.®^ Furthermore, the employee is not precluded 
from attacking the order by certiorari as against 
the contention that the employee has an adequate 
remedy through a petition to the administrative 
authorities.^ 

Costs. Where there is uncertainty as to whether 
or not an employee has a cause of action for an ad- 
ditional compensation, it has been held that the em- 
ployer should bear the cost of a judicial determina- 
tion that the employee is not entitled to such com- 
pensation.^ 

§ 878. -Jurisdiction 

Appellant rnust conform to the statute in order to 
give the appellate court Jurisdiction, which can be ac- 


quired oniy In the statutory mannar and after the com¬ 
pensation board has passed on the question t6 be decided, 

. Appellant must conform to the statute in order to 
give the appellate court jurisdiction,8 which can be 
acquired only in the manner pointed out by the stat¬ 
ute^ and after the board has passed on the question 
to be decided.5 Under express statutory provision, 
a court which has jurisdiction over neither the place 
where the accident occurred nor the person of the 
appealing party is without aulhority to decide the 
appeal.® What particular tribunal has jurisdic¬ 
tion of the appeal is determined by the statute.*^ 
Where the statute provides that an appeal by the 
beneficiary shall be to the court of the county in 
which claimant resides, there must be a compliance 
with such statute.* 

§ 879 . - Decisions and Orders Review- 

able 

A finai decision on an application for a modiflcatlon of 
compensation is a prerequisite to the right to appeal, and 
an appeal will not Ile from a decision which is not final. 

A final decision on an application for a modifica- 
tion of compensation is a prerequisite to the right 
to appeal,* but where the appeal is in fact taken 
from the final action of the commission, the com- 


98. Mlnn.—State v. Rlce County 
Bist Ct, 166 N.W. 1067, 132 Minn. 
100 . 

99. R.I.—^Mancini v. Superior Court, 
76 A.2d 300, 77 R.I. 262. 

1. B.L—^Mancini v. Superior Court, 
32 A.2d 390, 78 R.I. 373. 

2. Tenn.—^American SnulC Co. v. 
Helms, 301 S.W.2d 348. 

8. Idalio.—Wanke v. Zlebarth Const. 

Co., 202 F.2d 334, 69 Idaho 64. 

Mo.—^Dewey v. Union Electric Llght 
& Power Co., App., 83 S.W.2d 203. 
Ohio.—^New Plttsburg Coal Co. v. 
Stillwagner, 191 N.B. 709, 47 Ohlo 
App. 189. 

Or.—Wblte v. State Industrial Acc. 
Commission, 96 P.2d 772, 163 Or. 
476, rehearing denied 98 P.2d 966, 
163 Or. 476—Claim of Graves, 223 
P. 248, 112 Or. 143. 

4i Tex.—Jones v. Casualty Keclpro- 
cal Exch., CivA.pp., 276 S.W. 279. 
Wash.—^Perry v. Department of La¬ 
bor and Industries, 292 P.2d 366, 
48 Wasli.2d 206. 

6. Okl.—^Dunningr-James-Patterson v. 
Rickert, 164 P.2d 620, 196 Okl. 
237. 

Tex.—Jones v. Casualty Reclprocal 
Exch., Civ.App., 276 S.W. 279. 
Wash.—^Dry v. Department of Labor 
and Industries, 89 P.2d 609, 180 
Wash. 92—^Noll v. Department of 
Labor and Industries, 36 P.2d 809, 
179 Wash. 218. 


6. Ind,—^Mlller v. Bethlehem Steel 
Co., 164 A, 666, 164 Md. 657. 

7. R.L—Cataneae v. A. D. Jullllard & 
Co., 126 A.2d 123. 

71 aJ. p 1464 note 16. 

The board of Industrial insuraaoe 
appeal and the superior court exer- 
cise only appellate Jurisdiction over 
supervlsor*s order in workmen’s com¬ 
pensation case. 

Wash.—^Turner v. Department of La¬ 
bor and Industries, 261 P.2d 883, 
41 Wa8h.2d 739. 

& Or.—Claim of Graves, 223 P. 248, 
112 Or. 143, 

9. Ey.—^North American Refracto- 
ries Co. V. Day, 146 S.W.2d 75, 284 
Ey. 458. 

Ohio.—Serfid v. Industrial Commis¬ 
sion of Ohio, 27 ]Sr.B.2d 149, 186 
Ohio St 646. 

Nichols V. Ohio Collieries Co., 
62 N,E.2d 636, 76 Ohio App. 474— 
May V. Industrial Commission of 
Ohio, 198 N.E. 60, 60 Ohio App. 
286. 

OkL—^McAlester Puel Co. v. Eelley, 
180.p.2d 829, 198 Okl. 669. 

Or.—^Hutchins v. State Industrial 
Aco: Commission, 97 P.2d 944, 163 
©r. 419, overruled on other grrounds 
Gerber v. State Industrial Accident 
Commission, 101 P.2d 416, 164 Or. 
358—^Degridio v. State Industrial 
Accident Commission, 207 P. 176, 
105 Or. 642. 


Pa.—Critchlow v. George H. Soffel 
Co., Com.Pl., 91 Pittsb.Leg.J. 837. 
Wash.—^Farrls v. Department of La¬ 
bor and Industries, 80 P.2d 824, 
195 Wash. 281. 

aeldllnal 

(1) A Judgment setting aside 
award of additional compensation on 
ground that application for revlew 
had not been flled in time was a 
final Judgment from which an appeal 
would lie. 

Ean.—Souden v. Rine Drilling Co., 
92 P.2d 74, 160 Ean. 239. 

(2) Where industrial commission 
on rehearing denied a petition for 
continued compensation on ground 
that any disablllty was not due to 
claimanfs original Injury, neither 
lapse of time nor intervention of 
compensation would have any bear- 
ing on flnality and oonclusiveness of 
commissiones finding on question of 
right to appeal. 

Ohio.—^McManus v. Industrial Com¬ 
mission of Ohio, 31 N.B.2d 466, 
66 Ohio App. 14. 

Deolslou held uot iutaxlooutory 
A decision of board that addi¬ 
tional compensation was chargeable 
against employer, and not against 
speclaJ fund for reopened cases, was 
not Interlocutory but was appealable 
where decision established llabillty 
for further treatment, provided a 
factual connectlon with prior injury 
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mission may not complain of informalities in such 
final action.i® Where the statute provides that ap- 
peal may be taken from the decision or findings 
of the commission, a mere letter which, although 
characterized as a decision, is merely a narrative of 
past occurrences does not constitute a decision with- 
in the meaning of the statute.il 

Whether a decision is reviewable depends on the 
construction of the particular statute involved-i^ 
A determination on a petition to review and modify 
an award previously made is an appealable order,!^ 
since whether the application for additional com- 
pensation was refused in a proper exercise of dis- 
cretion raises a question of law.i^ A decree fixing 
compensation is appealable,i® as is an order dtnying 
a reopening of a compensation proceedingi® because 
of an erroneous belief that the commission was with- 


out jurisdiction to review the claim on its own mo- 
tion,i7 or where it is a denial of a right to a hear- 
ing by the commission on a question not previously 
presented and decided.i^ Likewise, if the refusal 
of further compensation is based on jurisdictional 
grounds, under some statutes the decision is appeal- 
able.i» 

Under some statutes, the right of appeal is grant- 
ed from any order of the commission which termi- 
nates, diminishes, or increases its former award if 
such former award was not made by the conimis- 
sion on its own motion pursuant to its continuing 
jurisdiction.20 Orders made on the commissiones 
own motion pursuant to its continuing jurisdiction, 
however, are not appealable .21 While an applica¬ 
tion is pending, the commission may not ignore or 
fail to dispose of it and claim to be acting on its 


was found. and decision came gen- 
erally within appeal section of com¬ 
pensation law. 

N.T.—^Becker v. Marcy State Hos¬ 
pita!, 88 N.T.S.2d 219, 264 App.Dlv. 
643. 

Held not flniJ. 

(1) Order, grantin^ injured em- 
ployee’s application for reopening of 
compensation claim only on aues- 
tion of aggravation of Injury since 
denial of previous application. 
WaslL—Smith v. Department of La¬ 
bor and Industries, 55 P.2d 603, 
186 Wash. 443. 

(2) Order remanding employee*8 
claim to supervisor for action in 
accordance with judgment of su¬ 
perior court settlng aslde board’s 
order denylng application for cor- 
rection of monthly payments by way 
of pension and for an attendant, and 
dlrectlng department to pass on 
claim. 

Wash.—^Farris v. Department of La¬ 
bor and Industries, 80 P.2d 824, 
195 Wash. 281. 

10. Or.—^Meaney v. State Industrlal 
Accident Commission, 232 P. 789, 
118 Or. 371. 

11. Or.—^Degldlo v. State Industrlal 
Accident Commission, 207 P. 176, 
106 Or. 642—^Iwanicki v. State In- 
dustrial Acc. Commission of Ore- 
gon, 205 P. 990, 104 Or. 650, 29 
A.L.R. 682. 

12. Or.—Chebot v. State Industrlal 
Accident Commission, 212 P. 792, 
106 Or. 660. 

71 C.J. p 1464 note 22. 

13. EAn.—^Dobson v. Apex Coal Co., 
91 P.2d 6, 160 Elan. 80—^Brown v. 
Shellabarger Mlll & Elevator Co., 
60 P.2d 919, 142 Kan. 476. 

Ky.—^North American Refractorles 
Co. V. Day, 146 S.W.2d 76, 284 Ky. 
468. 

N.J.—^Licker v. J, G. Martin Box 
Co., 21 A.2d 696, 127 N.J.Law 136. 


Tex.—^Miller v. Lloyds Allianca Civ. 
App., 269 S.W.2d 777, refused no 
reversible error. 

14. Pa.—Sellnsky v. New Shawmut 
Min. Co., 116 A.2d 916, 178 Pa. 
Super. 240. 

15. R.I.—Ottone v. Pranklln Process 
Co.. 71 A.2d 780, 76 R.L 431. 

Decree oonstmed 

Last unappealed order or decree 
which has been entered after a hear- 
Ing on a petition for review of any 
prior order or decree fixing com¬ 
pensation is, regardless of its form 
or contents, a new fixing of compen¬ 
sation within statute providing for 
review of such decree, to which any 
petition for review thereafter filed 
should be directed. 

R.I.—Ottone v. Franldin Process Co., 
supra. 

16. Ky.—^North American Refracto- 
ries Co. V. Day, 146 S.W.2d 76, 
284 Ky. 468. 

Md.—Kelly-Sprlngfleld Tire Co. v, 
Roland, 79 A.2d 153, 197 Md. 864— 
Stevenson v. Hili, 186 A. 661, 170 
Md. 676. 

N.J.—^Ruoff V. Blasi, 191 A. 877, 118 
N.LLaw 314. 

17. Colo.—Gregorlch v. Industrlal 
Commission, 188 P.2d 886, 117 Colo. 
423. 

18. Md.—Stevenson v. Hili, 185 A. 
651, 170 Md. 676. 

18. Ohio.—State ex r^. Depalo v. 
Industrlal Commission of Ohio, 191 
N.E. 691, 128 Ohio St 410. 

Mcintyre v. B. F. Goodrich Co., 
App., 137 N.B.2d 667—Brooks v. 
Industrlal Commission, 49 N.E.2d 
680, 71 Ohio App. 295—^McManus 
V. Industrlal Commission of Ohio, 
31 N.E.2d 466, 66 Ohio App. 14— 
Mummert v. Cincinnati & Subur- 
ban Bell TeL Co., 11 N.E.2d 268, 
66 Ohio App. 611. 
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Klein V. B. F. Goodrich Co., Com. 
Pl., 104 N.E.2d 90—^Weatherbee v. 
Union Gas & Elee. Co., 4 Ohio 
Supp. 86. 

20. Or.—Verban v. State Industrlal 
Acc. Commission, 123 P.2d 988, 168 
Or. 894—Garner v. State Indus- 
trial Acc. Commission, 92 P.2d 193, 
162 Or. 266. 

Not within. oontimilng Jnrlsdlotloxt 
Where pursuant to clamant's let¬ 
ter which did not constitute a peti¬ 
tion for rehearing, commission in- 
creased final award at a time within 
which claimant might have filed peti¬ 
tion for rehearing, inoreased award 
was not in exercise of commission’s 
continuing jurisdiction within statute 
rendering nonappealable orders made 
on commissiones own motion pursu¬ 
ant to its continuing jurisdiction, and 
hence order Increasing award was 
appealable. 

Or.—Verban v. State Industrlal Acc. 
Commission, 123 P.2d 988, 168 Or. 
394. 

21. Or.—^Verban v. State Industrlal 
Accident Commission, supra—Ja- 
coby V. State Industrlal Accident 
Commission, 106 P.2d 294, 166 Or. 
230—Gamer v. State Industrlal 
Acc. Commission, 92 P.2d 193, 162 
Or. 266. 

Coiniul88ioii’s order challenged 
Where workman had filed appli¬ 
cation for additional compensation 
by reason of aggravation of injuries 
but commlssion’8 order stated that 
order was made on comml8sion*s own 
motion, statement in workman's peti¬ 
tion for rehearing that **based upon 
such application the said commission 
entered an order” challenged com¬ 
missioni statement that order was 
entered on its own motion, with re- 
spect to workmani right to appeaL 
Or.—^Hinkle v. State Industrlal Acc. 

Commission, 97 P.2d 726, 168 Or. 

' 895. 
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own motion in awarding additional or increased 
compensation with the resuit of preventing the 
workman from appealing from any subsequent rul- 
ing modifying the commissiones order so entered .22 
Where the commissiones order was made pursuant to 
the workmanes application for additional compen¬ 
sation and not on the commissiones own motion, a 
subsequent order terminating the previous order is 
an appealable order, notwithstanding the subsequent 
order was made on the commissiou’s own motion.23 

In the absence of a statute providing otherwise, 
a determination that the injuries have been fully 
compensated by allowance previously made is not 
reviewable,2^ and no appeal lies from a determina¬ 
tion refusing to allow compensation for a physical 
condition undisclosed at the time of previous hear- 
ings and now discovered ;25 and an order of the 
board reopening a compensation proceeding is not 
appealable as a final order.26 A decision by the 
commission has been held not appealable if the 
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refusal of further compensation is based on a de¬ 
termination of the question of the extent of disa- 
bility27 or the amount of award.28 No appeal lies 
from the refusal of the commission to act on an 
application for aggravation of a compensable in- 
jury not filed within the required time and, with 
respect to a question which the commission has 
once determined, none of the parties has a right to 
appeal from a refusal to comply with a demand 
that the case be reopened.^O 

§ 880. -Presentation and Reservation 

Below of Grounds for Review 

Questlons not ralsed and properly reserved for re- 
vlow below will not be noticed on appeal. 

In accordance with the general rule on review of 
civil cases generally, questions not raised and prop¬ 
erly reserved for review below will not be noticed 
on appeal ,21 unless such questions not raised nor 


22. Or.—^Hinkle v. State Induatrlal 
Accident Commission, supra—^Mil- 
ler V. State Industrial Acc. Com¬ 
mission of OresTon, 89 P.2d 366, 149 
Or. 49. 

23. Or.—^Hlnkle v. State Industrial 
Accident Commission, 97 P.2d 725, 
163 Or. 395. 

24. N.D.—Schmidt v. North Dakota 
Workmen's Compensation Bureau, 
23 N,W.2d 26, 74 N.D. 620—-Lille- 
fjeld V. North Dakota Workmen*s 
Compensation Bureau, 244 N.W. 86, 
62 N.D. 888. 

Ettatntoiy oonstniotlon. 

Provision in Uniform Practlce Act 
that any party to any proceedingr 
heard by an administrative agency, 
except in cases where decision of 
administrative agency is declared 
flnal by any other statute, may ap¬ 
peal from such decision, does not nul- 
lify section of revised code provid- 
ingr that workmen's compensation 
bureau should have full power and 
authority to hear and determlne ali 
Questions within Its jurisdiction so 
as to make bureau*s decision with 
reference to increase or decrease of 
compensation revlewable on appeal. 
N.D.—Schmidt v. North Dakota 
Workmen's Compensation Bureau, 
28 N.W.2d 26, 74 N.D. 620. 

25. N.D.—Schmidt v. North Dakota 
Workmen*8 Compensation Bureau, 
supra. 

23. Ky.—^North American Befrac- 
torles Co. v. Day, 146 S.W.2d 75, 
284 Ky. 458. 

27. Ohio.—Midland Steel Products 
Co. V. Allen. 198 N.B. 681, 130 Ohio 
St. 218—State ez rei. Depalo v. In¬ 
dustrial Commission of Ohio, 191 
N.B. 691, 128 Ohio St 410. 


Brooks V. Industrial Commission, 
49 N.E.2d 680, 71 Ohio App. 296— 
Derewickl v. Toughiogheny & Ohio 
Coal Co., 82 N.B.2d 44, 66 Ohio A..p. 
111—^Mummert v. Cincinnati & 
Suburban Bell Tei. Co., 11 N.E.2d 
258, 66 Ohio App. 611. 

Order dlsmlssinsT * seoond appli- 
oation of employee for modiflcation 
of compensation award was not ap¬ 
pealable, even though second appli¬ 
cation were properly brought after 
dismlssal of flrst application, and 
even though present order were oth¬ 
erwise appealable, where no applica¬ 
tion had been made for a rehearing 
as required by statute. 

Ohio.—May v. Industrial Commission 
of Ohio, 198 N.B. 50, 60 Ohio App. 
286. 

28. Ohio.—State ex rei. Depalo v. 
Industrial Commission of Ohio, 191 
N.E. 691, 128 Ohio St 410. 

29. Or.—White v. State Industrial 
Acc. Commission, 98 P.2d 956, 168 
Or. 476—Allen v. State Industrial 
Accident Commission of Oregon, 8 
P.2d 1088, 140 Or. 449. 

30. Md.—Stevenson v. Hili, 185 A. 
551, 170 Md. 676. 

31. Conn.—Osterlund v. State, 30 A. 
2d 398, 129 Conn. 591. 

Fla.—^Roberts v. Wofford Beach Ho- 
tel, 67 So.2d 670. 

Idaho.—^Egus v. Triumph Min. Co., 
232 P.2d 136, 71 Idaho 354. 

Mich.—^Dezomits v. Consolidated Pa¬ 
per Co., 24 N.W.2d 122, 316 Mich. 
273—^Kolbas v. American Boston 
Min. Co., 267 N.W. 761, 276 Mich. 
616. 

N.J.—^Breheny v. Essex County, 41 A. 
2d 890, 132 N.J.Law 684, affirmed 
45 A.2d 700, 134 N.J.Law 129— 
Kolesnik v, Irvington Yamish & 
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Insulator Co., 197 A. 727, 120 N.J. 
Law 8. 

N.D.—Schmidt v. North Dakota 
Workmen*s Compensation Bureau, 
13 N.W.2d 610, 73 N.D. 246, opin- 
ion supplemented 23 N.W.2d 26, 74 
N.D. 620. 

R.I.—^Larkin v. George A. Fuller Co., 
71 A.2d 690, 76 R.L 396—Marconi 
V. Bartlett Scrap Iron Co., 19 A.2d 
766, 66 R.I. 409. 

Tex.—^Mullens v. Texas Indemnity 
Ins. Co., Civ.App., 168 S.W.2d 861, 
error refused. 

Wash.—^La Piant t. Department of 
Labor and Industries, 301 P.2d 642, 
49 Wash.2d 343—Stansbury v. De¬ 
partment of Labor and Industries, 
217 P.2d 786, 36 Wash.2d 330— 
Wiles V. Department of Labor and 
Industries of State, 209 P.2d 462, 
84 Wash.2d 714—Omeitt v. Depart¬ 
ment of Labor and Industries, 162 
P.2d 973, 21 Wash.2d 684—Kull v. 
Department of Labor and Indus¬ 
tries, 162 P.2d 961, 21 Wash.2d 672. 
Wyo.—^In re Pero, 62 P.2d 690, 49 
Wyo. 131. 

71 C.J. p 1464 note 26. 

Presentation and reservation in low- 
er court of grounds of review in 
general see Appeal and Error 9 228 
et seq. 

FallTire to subxnlt requested Instrno- 
tlon 

In proceeding for Increased com¬ 
pensation for permanent partial dis- 
abillty because of loss of sight of 
one eye by aggrravatlon, industrial 
accident commission, failing to sub- 
mlt to Circuit court requested in- 
struction to Jury as to meaning of 
“aggrravation,” cannot complain of 
failure of court to give instruction 
deflning such term on commission’8 
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properly preserved for review relate to jurisdic- 
tion.32 Likewise, an issue is reviewable where such 
issue, although not mentioned in the petition to stop 
compensation, was included in the claim of appeal 
from the deputy to the board which passed thereon 
without objection.33 ^ pleading, the definiteness or 
sufficiency of which was not tested by motion or de- 
murrer, may be sufficient on appeal to sustain a 
finding, even though defective.24 

§ 881. — Time for Taking and Perfecting 
Proceeding for Review 

Proceedfngs for review miist be taken and perfected 
wlthin the prescribed statutory time. 

The time within which a proceeding to review 
the action of the lower tribunal must be prayed, 
taken, and perfected is regulated by statute, and the 
proceeding must be taken and perfected within the 


prescribed statutory time,25 and the rule is applica- 
ble to cross appeals.2® The time for filing the ap¬ 
peal dates from the time of the denial of the appli- 
cation for a modification of the original award.37 
Where an extension of time to appeal is permissible,. 
it has been held that the application for the exten¬ 
sion must be made within the time originally fixed 
for the appeal and the grant or denial of an 
extension is, in a very large measure, a matter of 

discretion.22 

§ 882. - Record 

The reviewlng court usually wlll not consider matters 
which are not In the record before It. 

The reviewing court is ordinarily required to con¬ 
sider the entire record.^0 Although the reviewing 
court may not consider matters which do not appear 
from the record,in a proper case it may consider 


appeal from judsrment awardlng com¬ 
pensation claimed. 

Or.—^Wilaon v. State Indus. Acc. 
Commlssion, 219 P.2d 138, 189 Or. 
114. 

Qnestions lield adegnately ralsed 

Mlnn.—Hawklnson v. Mirau, 264 N. 
W. 438, 196 Minn. 120, rehearlng: 
denied 265 N.W. 346, 196 Minn. 120. 

Washu—^Franks v. Department of La¬ 
bor & Industries, 215 P.2d 416, 35 
Wash.2d 763. 

82. U.S.—Candado Stevedoring Corp. 
V. Willard, D.C.N.Y., 91 F.Supp. 7T, 
affirmed, C.A., 185 F.2d 232. 

33. Mich.—^Kolbas v. American Bos¬ 
ton Min, Co., 267 N.W. 751, 275 
Mich. 616. 

84. Or.—Stacey v. Sate Industrial 
Accident Commission, 26 P.2d 1092, 
145 Or. 195. 

85. U.S.—^Tudman v. American Ship 
BIdg. Co., C.AH1., 170 F.2d 842— 
MiUe V. McManigal, C.C.A,N.T., 69 
F.2d 644. 

Ariz.—^Ellison v. Industrial Commis¬ 
sion, 257 P.2d 391, 75 Ariz. 374— 
Brown v. Industrial Commission^ 
59 P.2d 823, 48 Ariz. 161. 

lowa.—Stice v. Consolidated Indiana 
Coal Co., 291 N.W. 452, 228 lowa 
1031. 

Kan.—Souden v. Rine Drilling Co., 92 
P.24 74, 150 ECan. 239. 

Md.—^Union Min. Co. v. Del Signora, 
59 A.2d 771, 191 Md. 55—Stevenson 
V. HUI, 185 A 551, 170 Md. 676. 

Ohio.—^Manes v. Industrial Commis¬ 
sion of Ohio, 22 N.B.2d 135, 60 Ohio 
App. 519. 

Okl.—Whittington v. Tidal OU Co., 
279 P.2d 926. 

Or.—^Dodd V. State Indus. Acc. Com¬ 
mission, 316 P.2d 138—Gerber v. 
State Industrial Acc. Commission, 
101 P.2d 416, 164 Or. 363. 

Wash.—^Kuhnle v. Department of La- j 
bor and Industries, 130 P.2d 1047, 


15 Wash.2d 427—Smith v. Depart¬ 
ment of Labor and Industries, 85 
P.2d 1031, 1 Wash.2d 305. 

71 C.J. p 1464 note 28. 

Intexpretation 

Where an award was entered in 
1934, stopplng compensation, and 
subsecLuently an award of additional 
compensation was made and em- 
ployer in application for review of 
award presented as a ground for re¬ 
view contention that claim was 
barred under res judicata doctrine, 
because of 1934 award statement of 
ground for review would be inter- 
preted as properly presentlng issue 
that 1934 award prevented xnaking 
of allowance for compensation for 
perlod prior to that time, although 
statement mlght be Interpreted to 
mean that claim of employer was 
that award was conclusive on claim- 
ant’s right to any further award. 
Mich.—^Murray v. Ford Motor Co., 296 
N.W. 284, 296 Mich. 348. 

Statute not applioable 

Statutes provlding that in a work- 
men's compensation proceeding, an 
appeal from an award must be taken 
to supreme court within thirty days 
after copy of award has been sent to 
parties, had no application in pro¬ 
ceeding by widow for death beneflts 
from firemen’8 retirement fund, in 
view of fact that flreman's fallure 
to appeal from an adverse decision 
on his application for additional com¬ 
pensation could not render res judi¬ 
cata his wldow*s claim for death 
beneflts coming into exlstence upon 
decedent*s death. 

Idaho.—Branson v. Firemen’s Retire¬ 
ment Fund of State of Idaho, 312 
P.2d 1037. 

Prooeedings held taken in time 

(1) In generaL 

K!an.—Brown v. Shellabarger Mill & 
Elevator Co., 50 P.2d 919, 142 Kan. 
476. 


W.Va.—Wright v. Workmen^s Com¬ 
pensation Appeal Board, 185 S.E. 
559, 117 W.Va. 401. 

71 C.J. p 1464 note 28 [a]. 

(2) A judgment of superior court 
sustaining an appeal from board. and 
reversing judgment of board dismiss- 
Ing claim for compensation on 
ground of change in condition, was 
reviewable by court of appeals on 
direct bili of exceptions, and writ of 
error was not subject to dismissal 
on ground that bili of exceptions was 
sued out prematurely. 

Ga.—^New Amsterdam Casualty Co. 
V. McFarley, 18 S.E.2d 588, 64 Ga. 
App. 465. 

36. Kan.—^Davis v. Phillips Petro¬ 
leum Co., 19 P.2d 733, 133 Kan. 30. 

37. Ohio.—^Industrial Commission of 
Ohio V. Monroe, 161 NJE3. 31, 27 
Ohio App. 169. 

381. Pa.—Wilson v. National Frelght 
& DeUvery Co., 165 A 259, 108 Pa. 
Super. 472—Walatka v. Levin, 100 
PcuSuper. 489. 

39. Mich.—Sedlow v. Peoples Wayne 
County Bank, 264 N.W. 888, 274 
Mich. 825. 

40. Wash.—^Nagel v. Department of 
Labor and Industries, 66 P.2d 318, 
189 Wash. 631. 

Becord held not to anthozize reopea- 
Ing 

Ky.—^Palko v. Fordson Coal Co., 169 
S.W.2d 602, 293 Ky. 511. 

Beoord held not to establlsh that 
board had mistakenly construed med- 
ical testimony. 

Ky.—^PaJko v. Fordson Coal Ca, 
supra. 

Beoord held not to snstaln oontentipn 
Or.—Jacoby v. State Industrial Acc. 
Commission, 106 P.2d 294, 165 C>r. 

41. Wash^Swak D^partosent}^ 
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the record of a previous appeal as a part of the 
record.^2 jf commission makes conclusions on 
its own observation, it has been held that its obser- 
vation must be recorded so that the appellate court 
can teli whether there was evidence by ocular pre- 
ferment on which the commission conld make a find- 
ing.^8 In the absence from the record of the evi¬ 
dence on the hearing for the first award an award 
of increased compensation because of changed con- 
ditions since such award cannot be reviewed^^ 

Where the time for filing the stenographic report 
or agreed statement of facts is prescribed by stat¬ 
ute, there must be a compliance with such statute 
otherwise a statement of facts will be stricken.'*® 
Where a statement of facts is stricken for untimely 
filing, the departmental record will not be stricken 
as a part thereof, since it is a part of the record on 
appeal.^7 ^ court may consider questions of law 
pertaining to terminal dates involved in an applica- 
tion to reopen the claim on the ground of aggrava- 
tion without a statement of facts.^^ 

Where the record discloses that claimant failed to 
give timely notice of appeal from a supervisor’s or- 
der to the compensation board, the burden is on him 
to challenge the existence of the apparent imper- 
fection of his proceedings.^^ 

§ 883. - Dismissal 

An appeal will not be diamissed on the ground that 
the time for taklng an appeal from a prior Judgment has 
expired. 

In a proper case, an appeal may be dismissed by 
the court.®® An appeal will not be dismissed on 
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the ground that the time for taking an appeal from 
a prior judgment has expired,®^ 

§ 884. -Evidence and Matters Consid- 

ered 

On review of an award on a petition seeking additional 
compensation, the court may consider the evidence, claim, 
and finding at the originai hearing, and the evidence at 
the hearing In the proceedings seeking the additional 
compensation. 

It has been held that, on review of an award on a 
petition seeking additional compensation, the court 
may consider the evidence, claim, and finding at the 
originai hearing, and the evidence at the hearing 
in the proceedings seeking the additional compen¬ 
sation.®® It has also been held that the entire tran- 
script certified by the commission may be admitted 
although the transcript contains reports incompetent 
under rules of evidence at common law.®^ Where 
there are no findings of fact, the court may consider 
a r6sum6 of the evidence attached by stipulation 
of the parties to the retum in certiorari in order to 
ascertain if the facts necessarily inferred from the 
award as presumptively found have any evidential 
support.®® 

On the other hand, it has been held that the court 
should not consider a rule of the commission not 
pleaded or appearing in the record,®® nor can the 
employee relitigate questions arising out of the facts, 
circumstances, and conditions surrounding the in- 
jury, existing and known at the time of decision on 
the originai application, from which he did not ap¬ 
peal.® 


Labor & Industries, 240 P.2d 560, 
40 Wash.2d 51. 

42. Mo.—^Hemdon v. S. A. Robert- 
son Const Co., App., 69 S.W.2d 75. 

43. Utah.—Sllver King- Coalltion 

Mines Co. v. Industrial Commis¬ 
sion of Utah, 69 P.2d 608, 92 Utah 
511. 

44. Ind.—Indlcuiapolis Bleachins Co. 
V. Morsran, 129 NJS. 644, 75 Ind. 
App. 672. 

45. 111.—^Morris & Co. v. Industrial 
Commission, 137 lSr.E. 465, 305 111. 
447. 

46. Wash.—^Hunter v. Department of 
Labor and Industries, 68 P.2d 224, 
190 Wash. 880. 

47. Wash.—^Hunter v. Department 
of Labor and Industries, 68 P.2d 
224, 190 Wash. 880. 

Xdmlted soope of xevlew 

In compensation proceedlngr, where 
statement of facts was stricken for 
untimely fllin^r, and departmental 
record was presented, assignment of 
error based on flndinsr of fact would 
not be considered, since appellate j 


court could not say on what evidence 
trial court based its flndingrs or that 
findings were based solely on de¬ 
partmental record, but was required 
to assume that trial court acted on 
sufficient evidence, and could only 
consider whether findings and con¬ 
clusions supported judgment. 

Wash.—^Hunter v. Department of La¬ 
bor and Industries, supra. 

48. Wash.—^Kamiss v, Department 
of Labor and Industries, 239 P.2d 
655, 39 Wash.2d 898. 

49. Wash.—Smlth v. Department of 
Labor and Industries, 95 P.2d 1031, 
1 Wash.2d 305. 

5a Pa.—Stanson v. Ross Federal 
Service, Com.Pl„ 88 Pittsb.L.J. 157. 
Order entered pursuant to mandate 
Proceedlng to vacate order of in¬ 
dustrial commission was dismissed 
where order was entered pursuant to 
mandate of supreme court in a prior 
proceedlng for review. 

Okl.—^Parks v. State Industrial Com- 
mission, 77 P.2d 1112, 182 Okl. 413. 

51. Ky.—^Paulkner v. Morehead & N. 
P. R. Co., 298 S.W. 392, 221 Ky. 198. 
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52. 111.—Biker v. Industrial Com¬ 
mission, 160 K.E. 180, 328 111. 641. 

53. Idaho.—Carlson v. P. H. De At- 
ley & Co., 46 P.2d 1089, 55 Idaho 
713. 

111.—^Biker v. Industrial Commission, 
160 N.B. 180, 828 111. 641. 

Kan.—^Jones v. W. U. TeL Co., 192 
P.2d 141, 165 Kan. 1. 

Pa.—^Kalina v. Motor Preight Exp., 
Com.Pl., 42 Berks Co. 187—Matl- 
chak V. Motley Coal Co., Com.Pl., 
55 Lack-Jur. 49. 

54. Ohio.—^Industrial Commission of 
Ohio V. Link. 170 N.E. 694, 34 Ohio 
App. 174, modifled on other grounds 
171 N.B. 99, 122 Ohio St. 181. 

55- Mich.—Poley v. Detroit United 
R. Co., 157 N.W. 45, 190 Mich. 507. 

56. Colo.—^Industrial Commission of 
Colorado v. Roper, 12 P.2d 349, 91 
Colo. 126. 

57. Mo.—^Brammer v. Blnkley Min. 
Co. of Mo., App., 244 S.W.2d 584. 

Or.—Grunnett v. State Industrial Ac¬ 
cident Commission, 215 P. 881, 108 
Or. 178. 
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The court may properly consider matters which 
were before the compensation board for determina- 
tion when it made its award;58 and the appellate 
court is not restricted to a consideration of the mat¬ 
ters raised by the employee^s application to rehear 
his claim where the compensation board broadened 
the scope of the rehearing and awarded compensa¬ 
tion for an injury which. was not within the claim 
made in the application for rehearing,^^ 

§ 885. -Presunaptions 

There is a presumpiion In favor of the regularity and 
correctnese ef the proceedings and determinatlons made 
beiow, and the burden ie cast on the party who asserta 
the contrary. 

In tihie absence of any evidence to the contrary, 
the court, on review, w-ill presume that the find- 
ings of fact made by the commission were supported 
by competent evidence®^ and that the issues were de- 
cided correctly.®! The usual presumptions of the 
regularity of the proceedings below,®^ and that pub- 
lic ofl&cers performed their duty,®^ will be indulged. 
The decision will be considered, prima facie, to be 
correct,^^ and the burdea of proof rests on the party 

attacking the decision.^5 

An order that claimaat is not entitled to further 
compensation is presumed, in the absence of a 
showing to the contrary, to be based on the fact 
that claimant has been adequately compensated®® 
rather than on the fact that there is a lack of ju- 
risdictional facts,®*^ It has also been presumed that 


such an order is an action final in its nature,®^ go- 
ing to some basis of claimant*s right.®® Where the 
commission on its own motion entered an additional 
award, it must be assumed, on review, that the com¬ 
mission believed that a mistake had been made.^® 

Where no finding was made that the injury was 
the resuit of an accident, it must be assumed that 
the occurrence did not involve an accident or fortui- 
tous circumstance.*^! Where the commission fails 
either to deny or to award compensation for a cer- 
tain injury, it will be presumed that the commission 
did not consider such injury.'^^ Where plaintifTs 
request for increased compensation had not been 
disposed of as provided by law, it must be presumed 
that the action .of the commission allowing further 
compensation was taken with respect to his re- 
quest.'^® 

In the absence of testimony to the contrary, plain- 
tifFs testimony is to be accepted as true,*^^ and 
the evidence and the reasonable inferences to be 
drawn therefrom will be stated in the light most 
favorable to applicant.*^® 

On further review there is a presumption in favor 
of the correctness of a decision of the lower court 
which in effect af&rmed the action of the compensa¬ 
tion authoritiesJ® 

§ 886. -Matters of Discretion 

Matters within the discretion of the lower tribunal 
are not reviewable uniess there has been a olear abuse 
of discretion. 


58. WaslL—^Matson v, Department 
of Liabor and Industries, 88 P.2d 
825, 198 Wash. 607. 

68. Wash.—^Pulver v. Depautment of 
Labor and Industries, 56 F.2d 701, 
185 Wash. 664. 

60. OkL—^BaJcer v. Indisun Min. & 
Royalty Co., 99 P.2d 103 8, 186 Okl. 
644. 

Pa.—^Mlchettl v. State ■Workmen’a 
Ins. Fund, 17 A.2d 712, 143 Pa, 
Super. 468. 

61. Wash.—^Karnlss v. Department 
of Labor and Industries, 239 P.2d 
565, 39 Wash.2d 898. 

62. OkL-—McQuiston v. Pyler, 97 P. 
2d 552, 186 Okl. 316. 

63. W.Va.—Consentlna v. State 
Compensation Com*r, 31 S.S.2d 499, 
127 W.Va. 67. 

64. Wash.—HastinfiTs v. Department 
of Labor and Industries, 163 P.2dl 
142, 24 Wash.2d 1—Nilsen v. De¬ 
partment of Labor and Industries, 
77 P.2d 698, 194 Wash. 9 7. 

TestSmoiiy before ezamlnez 
Decision of department of labor 

and Industries in compensation case 

does not have same presTxmptlve ef¬ 


fect when testimony is before ex¬ 
aminer as where it is taken before 
one or more members of board, not- 
withstandinfiT statute providlniT that 
departmenfs decision must be con¬ 
sidered 08 prima facie correct. 

Wash.—^Dry v. Department of Labor 
and Industries, 39 P.2d 609, 180 
Wash. 92, 

65. Wash.—^Larson v. Department of 
Lahor and Industries, 166 P.2d 159, 
24 Wash.2d 461—^Hastings v. De¬ 
partment of Labor and Industries, 
163 P.2d 142, 24 Wash.2d 1—^Brown 
V. Department of Labor and Indus¬ 
tries, 161 P.2d 633, 23 Wash.2d 672 
—^Nllsen V, Department of Labor 
and Industries, 77 P.2d 698, 194 
Wash. 97. 

Abnse of discretion 
One who seeks to attack decision 
of commission decllning to reduce or 
suspend compensation must show 
that commission abused its discre¬ 
tion. 

Colo.—National Lumber & Creosoting 
Co. V. Kelly, 76 P.2d 144, 101 Colo. 
535. 

66. Ohio.—^Dykes ▼. Industria! Com¬ 
mission of Ohio, 17 Ohio App. 884. 
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67. Ohio.—Dykes v. Industria! Com¬ 
mission of Ohio, supra. 

6 & Ohio.—Perkins v. Industrial 
Commission of Ohio, 140 N.D. 134, 
106 Ohio St. 233. 

69. Ohio.—^Perkins v. Industrial 
Commission of Ohio, supra. 

70. Colo.—Bmployers Mut. Ins. Co. 
V. Jacoe, 81 P.2d 389, 102 Colo. 615 
—Clayton Coal Co. v. Zak, 29 P.2d' 
374, 94 Colo. 171. 

71. Mlch.—Amold v. Ogle Const. 
Co., 53 N.W.2d 665, 838 Mich. 662. 

72. Okl.—^Dierks Lumber & Coal Co. 
V. Hagan, 114 P.2d 919, 189 OkL 
210 . 

73. Or.—^Miller v. State Industrial 
Acc. Commission of Oregon, 89 P. 
2d 366, 149 Or. 49. 

74b La.—Balley v. GifCord Sand & 
Gravel Co., App., 140 So. 240, an- 
nulled on other grounds 145 Sa 
712. 

75. Cal.—^Industrial Indem. Co. v. 
Industrial Acc. Commission, 252 P. 
2d 649, 116 C.A.2d 684. 

76. TT.S.—^Bethlehem Shlpbuilding 
Corp. Y. Cardillo, aCJLMoas^ 1^2 
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In accordance with the rule on the review of civil 
cases generally, matters within the discretion of 
the lower tribunal are not reviewable'^^ unless there 
has been a ciear abuse of discretioni® While it is 
generally held that the board or commission is 
vested with certain discretion under a statute per- 
mitting it to reopen a case or rescind, alter, or 
amend its orders,*^® including the power to author- 
ize cessation of pa 3 nnents retroactively,®® there is 
authority that a modification or change with respect 
to former findings and orders is not purely discre- 
tionary and beyond the right of appeal.®! It has 
even been held that the duty to award increased 
compensation is not discretionary®^ and contains no 
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element of discretion not associated with the duty 
to award compensation in the first instance.®® 

§ 887. -Questions of Fact and SufiBcien- 

cy of Evidence 

The finding of the board or commfssion on a question 
of fact is conciusive, and such findings wlil be sustained 
on review if supported by the evidence. 

In the same manner as a tria! judge’s findings®^ 
or a jur/s verdict,®® the finding of the board or 
commission on a question of fact is conciusive,®® 
in the absence of fraucL®*^ Otherwise expressed, the 
findings of the board or commission will be sus¬ 
tained on review if supported by the evidence,®® 


F.2d 299, certiorari denled 59 S.Ct. 
1042, 307 U.S. 645, 83 L.Bd. 1525. 

77. Colo.—^Industrlal Commission v. 
Kokel, 116 P.2d 915, 108 Colo. 353. 

71 C.J. p 1465 note 48. 

78. Colo.—Beckley v. Industria! 

Commission, 146 P.2d 990, 112 Colo. 
185—^Kokel v. Industrlal Commis- 
sion, 139 P.2d 259, 111 Colo. 188. 

Ohio.—State ex reL White v. Indus- 
trial Commission of Ohio, App., 40 
N.E.2d 453. 

71 C.J. p 1465 note 49. 

Dlsoretion tield not almsad 

Colo.—^Industrlal Commission v. Ko¬ 
kel, 116 P.2d 916, 108 Colo. 353. 

78. Colo.—^Industria! Commission v. 
Kokel, supra. 

Ky.—South Bost Coal Co. v. Span- 
gler, 243 S.W.2d 56—W. B. CaldweU 
Co. V. Borders, 198 S.W.2d 453, 801 
Ky. 843. 

71 C.J. p 1465 note 50. 

80« Conn.—Morisi v. Ansonia Mfg. 
Co.. 142 A 893, 108 Conn. 31. 

81. Or.—Cicrich v. State Industrlal 
Accident Commission, 28 P.2d 534, 
143 Or. 627—^Iwanicki v. State In¬ 
dustrlal Acc. Commission of Ore- 
gon, 205 P. 990, 104 Or. 650, 29 AL. 
H. 682. 

88. Or.—Chebot v. State Industrlal 
Accident Commission, 212 P. 792, 
106 Or. 660. 

83. Or,—Chebot v. State Industrlal 
Accident Commission, supra. 

84. Ind.—Wolfcale v, Grush, 57 N. 
E.2d 438, 115 IndApp. 155. 

Review of findings of court in gen- 
eral see Appeal and Error § 1656 
et seq. 

85. Ind.—Wolfcale v. Grush, supra. 

Wash.—Omeltt v. Department of La¬ 
bor and Industries. 152 P.2d 973, 21 
Wash.2d 684. 

Review of verdicts in general see Ap¬ 
peal and Brror 9 1647 et seq. 

86. Ariz.—Grim v. Industrlal Com¬ 
mission, 214 P.2d 892, 70 Ariz. 1. 

Ga.—Ingram v. Liberty Mut Ins. Co., 
10 SJB3.2d 99, 62 Ga.App. 789. 


Idaho.—Walker v, Hogue, 185 P.2d 
708, 67 Idaho 484. 

Ind.—^International Detrola Corp. v. 
HofCman, 70 N.B.2d 844, 224 Ind. 
613. 

Mass.—McGow€in's Case, 193 K.B. 28, 
288 Mass. 441. 

Mich.—Samels v. Goodyear Tire & 
Rubber Co., 35 N.W.2d 265, 323 
Mich. 251—Lalchalk v. Chicago 
Pneumatic Tool Co., 13 N.W.2d 826, 
308 Mich. 298—Sweet v. Bddy Pa¬ 
per Corp., 6 N.W.2d 883, 303 Mich. 
492. 

N.J,—Simon v. R. H. H. Steel Laun- 
dry, Inc., 95 A2d 446, 26 N.J.Super. 
60, affirmed 98 A2d 604, 26 N.J. 
Super. 598. 

Pugh V, Wlnslow Const, Co., 34 
A2d 281, 131 N.J.Law 23. 

N.T.—^Decker v. Marcy State Hospi- 
tal, 38 N.T.S,2d 219, 264 App.Div. 
643. 

Pa.—^Michettl v. State Workmen*s 
Ins. Fund, 17 A2d 712, 148 Pa. 
Super. 468. 

Zimmer v. Closky, Com.PL, 85 
Pittsb.Leg.J. 688. 

R.L—^Bemler v. Narragansett Blec. 

Co., 186 A 479, 66 R.I. 438. 

Tex.—^Mullens v. Texas Indemnlty 
Ins. Co., Civ.App., 168 S.W.2d 861, 
error refused. 

71 C.J. p 1466 note 57. 

87. R.I.—^Rau Pastenei;' Co. v. Carr, 
60 A2d 499, 74 R.I. 284—Walsh- 
Kalser Co. v. Teager, 50 A.2d 776, 
72 RL 298—^Bemier v. Narragan- 
sett Blec. Co., 186 A 479, 56 R.L 
438. 

88. U.S.—^Portland Stevedoring Co. v. 
Wegener, C.CAOr., 162 F.2d 830. 

Bernatowicz v. Nacirema Operat- 
ing Co., D.C.Pa., 48 F.Supp. 4— 
Valeri v. Lowe, D,C.N.Y., 26 F. 
Supp. 761. 

Ariz.—^Foutz v. Phelps Dodge Corp., 
236 P.2d 42, 72 Ariz. 360—Wise v. 
Slx Companies, 28 P.2d 1007, 43 
Ariz. 24. 

Colo.—Martin v. Industrial Commis- 
sion„74 P.2d 1243, 101 Colo. 640. 

Fla.—Sonny Boy^s Fruit Co. v. Comp- 
ton, 46 SQ.2d 17. 
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Ga.—^London Guarantee & Acc. Co. v. 
Pittman, 25 S.B.2d 60, 69 Ga.App. 
146—^Bltuminous Cae. Corp. v. Wil- 
banks, 23 S.B.2d 519, 68 Ga.App. 
681—City of Hapeville v. Preston, 
16 S.B.2d 774, 65 Ga.App. 835— 
Evans v. New Amsterdam Cas. Co., 
9 S.E.2d 706, 62 Ga.App. 666. 

Idaho.—^Bower v. Smith, 118 P.2d 787, 
63 Idaho 128. 

Ind.—^Morton v. Felix, 10 N.E.2d 481, 
104 Ind.App. 666. 

lowa.—Oldham v. Scofleld & Welch, 
269 N.W. 925, 222 lowa 764. 

La.—Dees v. Louislana Oil Refining 
Corporation, App., 162 So. 697— 
Green v. National Manufacture & 
Stores Corporation, App., 159 So. 
412. 

Mich.—^Drake v, Fuller Mfg, Co., 297 
N.W. 228, 297 Mich. 168—Wlcko v. 
Ford Motor Co., 290 N.W. 818, 292 
Mich. 336—Walker v. U. S. Alumi¬ 
num Co., 273 N.W. 569, 280 Mich. 
281. 

N. J.—Ginter v. Westinghouse Elee. & 
Mfg. Corp., Lamp Division, 78 A2d 
403, 11 N.jr.Super. 338. 

Rotino V. J. P. Scanlon, Inc., 19 
A2d 777, 126 N.J.Law 419. 

Pa.—Callahan v. Philadelphia & 
Reading Coal & Iron Co., Com.PL, 
28 Northumb.Leg.J. 61. 

RL—Gilbane Bldg. Co. v. Feeney, 186 
A2d 262—Catanese v. A D. Juilli- 
ard & Co., 125 A2d 128—^Fulford 
Mfg. Co. V. Lupoli, 67 A2d 846, 76 
RI. 488—^Rau Fastener Co. v. Carr, 
60 A2d 499, 74 RI. 284—Walsh- 
Kaiser Co. v. Yeager, 60 A2d 776, 
72 RI. 298—Bernier v. Narragan- 
sett Blec. Co., 186 A 479, 66 RL 
438. 

Utah.—Caillet v. Industrial Commis¬ 
sion of Utah, 58 P.2d 760, 60 Utah 
8 . 

Wash.—Collins v. Department of La¬ 
bor and Industries, 310 P.2d 282, 60 
Wash.2d 194—^Anderson v. Depart¬ 
ment of Labor and Industries, 159 
P.2d 397, 23 Wash.2d 76—Schraum 
V. Department of Labor and Indus¬ 
tries, 86 P.2d 262, 197 Wash. 336— 
Nilsen v. Department of Labor and 
Industries, 77 P.2d 693, 194 Wash. 
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or by ample evidence,^^ or by competent evidence,®® any evidence,^^ or by any competent evidence,^^ or 
or by competent evidence sufficient to support an by any reasonable testimony,^® or, if based on a 
order or award,®^ or by substantial evidence,or legitimate conclusion from facts proved, by compe- 
by substantial competent evidence.^^ Likewise, the tent evidence.®^ The question of the weight^s and 
findings will be sustained on review if supported by 


97 —Soko V. Department of Labor 
and Industries, 42 P.2d 42, 181 
Wash. 153, modified on other 
grounds 45 P.2d 30, 181 Wash. 163. 
71 C.J. P 1466 note 68. 

Some evldanoe 

Mich.—^Harris v. Castile Mining Co., 
103 N.W. 856, 222 Mich.. 709—Solo- 
mon V. Detroit United Ry., 192 N. 
W. 568, 221 Mich. 699. 

JTot palpahly coatrary to deoislon 
Decision of commlssion denying 
compensation for recurred or In- 
•creased disabillty would not be dis- 
turbed where evidence was not pal- 
pably contrary to decision. 

111.—Czerny v. Industrial Commis- 
sion, 16 N.E.2d 739, 369 111. 275. 

39. Ky.—Standard Accident Ina. Co. 
V. Hinson, 64 S.W.2d 674, 261 Ky. 
287. 

2T.Y.—^Tschaepe v. Albee Godfrey- 
Whale Creek Co., 87 N.Y.S.2d 171. 
264 App.Div. 961. 

N.C.—Knight v. Ford Body Co., 197 
S.B. 668. 214 N.C. 7. 

SO. Ariz.—^Beutler v. Industrial Com- 
mission, 190 P.2d 918, 67 Ariz. 72. 
•Colo.—C. S. Card Iron Works Co. v. 
Radovich, 30 P.2d 1108, 94 Colo. 
426. 

Mo.—^Adkins v. Bramhall, App., 238 
S.W.2d 86. 

Ckl.—General Acc. Fire & Life Assur. 
Corp. V. Mowry, 262 P.2d 421— 
Brooks & Dahlgren v. Pettigrew, 
169 P.2d 743, 196 Okl. 660—Pitts- 
burgh Piate Glass Co. v. Davison, 
122 P.2d 888, 190 Okl. 228—Inde- 
pendent Oil & Gas Co. v. Mooney, 
103 P.2d 667, 187 Okl. 472—Mull- 
man v. Hlrschler, 87 P.2d 162, 184 
Okl. 318—Oak Drilling Co. v. Gib- 
bons, 83 P.2d 816, 183 Okl. 686— 
Wilcox Oil & Gas Co. v. Satterfleld, 
63 P.2d 696, 178 Okl. 418—South- 
westem Cotton Oil Co. v. Hali, 46 
P.2d 466. 172 OkL 644—Glbbs v. 
Lawrence, 27 P.2d 365, 166 Okl. 266. 
I^a.—Sorby v. Three Rivers Motors, 
114 A.2d 347, 178 Pa.Super. 187. 

Koller V. State Workmen’s Ins. 
Fund, Com.Pl., 46 Berks Co. 46— 
Fetterholf v. Susouehanna Collier- 
les Co., Com.Pl., 60 DauphCo. 341 
—Callahan v. Philadelphia & Read- 
Ing CoaI & Iron Co., Com.Pl., 28 
Northumb.Leg.J. 61—Stanson v. 
Ross Federal Service, Com.Pl., 88 
Plttsb.Leg.J. 157—Mlnbar v. Du- 
quesne Coal & Coke Co., Com.Pl., 
28 Wash.Co. 123—Bisenhart v. Un¬ 
ion Gas Coal Co., Com.Pl., 22 
Wash.Co. 176. 

Wash.—^Husa v. Department of Labor 
and Industries of State of Wash¬ 


ington, 146 P.2d 191, 20 Wash.2d 
114. 

71 C.J. p 1466 note 61. 

Some competent evidence 
G8 l—R obertson v. JStna Life Ins. Co., 
141 S.E. 504, 87 Ga.App. 703. 

71 C.J. P 1466 note 62. 

91. Ga,—^Royal Indem. Co. v. Babb, 
16 S.B.2d 907, 66 Ga.App. 51—^Evans 
V. New Amsterdam Cas. Co., 9 S.E. 
2d 706, 62 Ga.App. 666. 

71 C.J. p 1466 note 63. 

92. U.S.—^Hudnell v. 0*Heame, D.C. 
Md., 99 F.Supp. 964. 

Cal.—Brown v. Industrial Acc. Com¬ 
mlssion of Cal., 111 P.2d 931, 44 C. 
A,2d 6—Newman v. Industrial Acc. 
Commisslon of California, 80 P.2d 
671, 137 CA. 477. 

Kan.—Jones v. W. U. TeL Co., 192 P. 
2d 141, 165 Kan. 1. 

Pa.—Spence v. Lash & Bailey, 22 A. 

2d 36, 146 Pa.Super. 177. 

Wash.—^Brown v. Department of La¬ 
bor and Industries, 161 P.2d 633, 23 
Waah.2d 672—Omeitt v. Depart¬ 
ment of Labor and Industries, 162 
P.2d 973, 21 Wash.2d 684—RoelUch 
V. Department of Labor and Indus¬ 
tries, 148 P.2d 967, 20 Wash.2d 674 
—^Husa V. Department of Labor 
and Industries of State of Wash¬ 
ington, 146 P.2d 191, 20 Wash.2d 
114—Calkins v. Department of La¬ 
bor and Industries, 117 P.2d 640, 10 
Wa8h.2d 665—^Darling v. Depart¬ 
ment of Labor and Industries, 108 
P.2d 1034, 6 Wash.2d 661. 

Wyo.—^Harvey v, Stanolind Oil & Gas 
Co., 84 P.2d 766, 63 Wyo. 496, re- 
hearing denled 86 P.2d 786, 68 Wyo. 
496. 

71 C.J. p 1466 note 64. 

‘^bstantlal evidence” whlch wlll 
sustain a verdict in a compensation 
case is that character of evidence 
which would convince an unpreju- 
diced thlnking mind of truth of fact 
to which evidence is directed. 

Wash,—Omeitt v. Department of La¬ 
bor and Industries, 152 P.2d 973, 21 
Wash.2d 684. 

Amended appUoation 
Where there is any substantial evi¬ 
dence, unobjected to when Introduced, 
to sustain flndlng and award, evi¬ 
dence is sufficient, and, on appeal, ap- 
pUoation, if it could have been 
amended in proceedings before board 
to conform to evidence, will be deem- 
ed amended accordingly. 

Indi—Wolfcale v. Grush, 67 N.E.2d 
488, 116 IndJ^pp. 166. 

93. Kan.—Jones v. W. U. Tei. Co„ 
192 P.2d 141, 166 Kan. 1—Brown 
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V. Shellabarger Mill & Elevator Co.» 
60 P.2d 919, 142 Kan. 476. 

Pa.—Sorby v. Three Rivers Motors, 
114 A.2d 847, 178 Pa.Super. 187— 
Reager v. Day & Zimmerman, 94 A. 
2d 81, 173 Pa. Super. 102. 

Utah.—^Littsos v. Industrial Commls¬ 
sion of Utah, 194 P. 838, 67 Utah 
269. 

Wash.—Stevlch v. Department of La¬ 
bor and Industries, 47 P.2d 32, 182 
Wash. 401. 

94. Cal.—^Brown v. Industrial Acc. 
Commisslon of CaL, 111 P.2d 981, 44 
C.A2d 6. 

Mich.—^Webber v. Steiger Lumber 
Co., 84 N.W.2d 616, 322 Mich. 676. 

Okl.—Farris-Cantrell v. State Indus¬ 
trial Commisslon, 82 P.2d 984, 183 
Okl. 466. 

Wis.—^Hipke v. Badger Paper Mills» 
62 N.W.2d 401, 261 Wis. 226. 

71 C.J. p 1466 note 66. 

95. Ga—Bltumlnus Cas. Corp. v. Wil- 
banks, 23 S.E.2d 619, 68 GaApi». 
631. 

Mich.—Blust V. National Brewing Co., 
280 N.W. 126, 286 Mich. 108. 

Okl.—^Phillips Petroleum Co. v. An- 
guish, 209 P.2d 689, 201 Okl. 691— 
Special Indem. Ftmd v. Knight, 200 
P.2d 766, 201 Okl. 24—Pittsburgh 
Piate Glass Co. v. Davison, 122 P.2d 
888, 190 OkL 228—Blackbum Const. 
Co. V. Kennedy, 88 P.2d 881, 184 
Okl. 649—Graner Const. Co. v. 
Brandt, 68 P.2d 788, 180 Okl. 221. 

Pa.—^Zuro V. MoClintic Marshall Co.» 
196 A. 160, 129 Pa.Super. 143— 
Maishock v. State Workmen*s Ins. 
Fund, 195 A. 143, 129 Pa.Super. 118. 

S.C.—Cromer v. Newberry Cotton 
Mills, 23 S.E.2d 19, 201 S.C. 349. 

71 C.J. p 1466 note 67. 

96. Ariz.—^Doby v. Miami Trust Co„ 
14 P.2d 476, 40 Ariz. 490. 

97. IlL—Carson-Payson Co. v. In- 
dustiial Commission, 121 N.E. 264» 
286 111. 635. 

9a Cal.—^Department of Public 
Works V. Industrial Acc. Commis¬ 
sion, 37 P.2d 196, 1 C.A.2d 684. 

Colo.—Wierman v. Tunnell, 120 P.2d 
638, 108 Colo. 644. 

Fla.—Sonny Boy’s Fruit Co, v. Comp- 
ton, 46 So.2d 17. 

N.J.—Watts V. City of Newark, 64 
A.2d 622, 25 N.J.Misc, 402. 

Okl.—Safeway Stores v. Bnunley, 128 
P.2d 1006, 191 Okl. 270. 

Pa.—^Thomas v. Susquehanna Collier- 
ies Co., 25 A.2d 98, 148 PcuSuper. 
161. 

R.L—Gilbane Bldg. Co. v. Feeney, il,35 
A.2d 262—Catanese v. A. D.' 
ard & Co., 125 A-2d 123. 
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credibilityS® of the evidence and whether the burden 
of proof is sustained^ is solely for the compensa- 
tion board or commission, and, accordingly, the 
court will not weigh confiicting evidence.^ 

The court, however, is not bound by the reason- 
ing of the commission or commissioner.^ If the 
conclusions of the commission or commissioner are 
unsupported by any competent^ or substantiali evi¬ 
dence, or are based on conjecture or surmise,® they 
are reviewable, where they go to essential facts on 
which the petition is basedJ Where there is an 
implied finding of fact, the court may search the 
testimony to ascertain if the necessary inferred facts 


. presumptively found have evidential support.® A 
finding by the board as to the cause of the em- 
ployee*s incapacity does not preclude the court on 
review from examining into the cause of a later in¬ 
capacity as to which the employee^s rights were re- 
served.® 

In passing on a question as to the sufficiency of 
evidence, the court must consider evidence in the 
light most favorable to claimant.^® 

The matter of limitations of time for reconsid- 
eration and modification of a compensation award 
is a question of law reviewable by the courts,ii and 
a question whether just cause has been shown for 


S.C.—Cromer v. Newbeiry Cotton 
Mills. 23 S.E.2d 19. 201 S.C. 349. 

71 C.J. p 1466 note 71. 

Persoaal appearaace 
Supreme court would not dlsturb 
dndinfTS of board In proceedingrs for 
modification of compensation award 
on grround of chan^re in claimanfs 
physical conditions. where witnesses 
had personally appeared and testlfied 
before board and evidence was of 
such nature as mig-ht lead different 
minds to different conclusions. 
Idaho.—^Fackenthall v. Eggers Pole 
& Supply Co.. 108 P.2d 300, 62 
Idaho 46. 

09. Okl.—Safeway Stores v. Briam- 
ley, 128 P.2d 1006, 191 Okl. 270. 

Pa.—Thomas v. Susquehanna CoUier- 
ies Co., 25 A.2d 98, 148 Pa.Super. 
161. 

R.I.—Grilbane Bldg. Co. v. Feeney, 
135 A.2d 262—Catanese v. A. D. 
Juilllard & Co.. 125 A.2d 123. 

1. Me.—Shaw’s Case. 140 A. 370. 126 
Me. 572. 

Pa.—^Frederick v. Berwind-White 
Coal Mining Co., 176 A. 60, 115 Pa. 
Super. 581. 

2. Aris.—^Foutz v. Phelps Dodge 
Corp., 236 P.2d 42, 72 Ariz. 350— 
Hadaca v. U. S. Smeltlng, Refining 
& Min. Co., 158 P.2d 540, 62 Ariz. 
464—Stephens v. Miami Copper Co., 
130 P.2d 507, 59 Ariz. 528. 

Ark.—^Mechanlcs Lumber Co. v. 

Roark, 224 S.W.2d 806, 216 Ark. 242. 
Colo.—^Arvas v. McNeil Coal Corp., 
203 P.2d 906, 119 Colo. 289—Wier- 
man v. Tunnell, 120 P.2d 638, 108 
Colo. 644—Industrial Commission 
V. Downing, 113 P.2d 869, 108 Colo. 
76. 

Conn.—Manacek v. George McLachlan 
Hat Co., 186 A. 487. 121 Conn. 541. 
Ind.—Curry v. Boach Indiana Corp., 
23 N.E.2d 598, 107 Ind.App. 405. 
Kan.—^Bverett v. Kansas Power Co., 
165 P.2d 595, 160 Kan. 712. 

H.Y.—Coon V. Jermain, 56 H.T.S. 

2d 213, 269 App.Div. 871. 

OkL—Safeway Stores v. Brumley, 
128 P.2d 1006, 191 Okl. 270—Far- 
rls-Cantrell v. State Industrial 


Commission, 82 P.2d 984, 183 Okl. 
466. 

Pa.—Gralllhue v. Auto Car Co., 135 A. 

2d 817, 184 Pa.Super. 698. 

R.I.—Marconl v. Bartlett Scrap Iron 
Co., 19 A2d 766, 66 R.I. 409. 

71 C.J. p 146« note 73. 

Ho snbstantlal confliot 
Where psychlatrist testifled that 
claimant was sufiCering from trau- 
matic neurosis, orthopedic surgeen 
stated that he did not know, neuro- 
logical surgeon testifled that claim¬ 
ant might be, there was no substan¬ 
tia! conflict in testimony, and court 
was not bound by commission’s flnd- 
Ing that claimant was not sufferlng 
from traumatlc neurosis. 

Colo.—^Arvas v. McNell Coal Corp., 
203 P.2d 906, 119 Colo. 289. 

Hot erroiLaoTU as matter of law 
In proceedlng to recover addition- 
al compensation for clalmanfs ag- 
gravated condition resultlng from 
orlginal Injury, commissioner^s 
award denylng conditional compen¬ 
sation could not be held erroneous 
as a matter of law, where evidence 
was in dlspute as to claimant's con¬ 
dition, and also as to whether ezam- 
ining physician’s report had been ex- 
amined by entlre board. 

Ariz.—Stephens v. Miami Copper Co., 
130 P,2d 607, 69 Ariz. 628. 

m. WastaingtoiL 

(1) Text rule has been applied. 
Wash,—^McMullin v. Department of 

Labor and Industry of Washing¬ 
ton, 207 P. 966, 120 Wash. 625. 

(2) It has been held, however, that 
where medical testimony as to 
whether employee was sulfering 
from progressive course of arthritis 
or from aggravation occasioned by 
injury was sharply confiicting, su¬ 
preme court must determine weight 
of testimony in light of all attend¬ 
ant clrcumstances. 

Wash.—Ferguson v. Department of 
Labor and Industries of Washing¬ 
ton, 86 P.2d 1072, 197 Wash. 624, 
reheard 90 P.2d 280, 197 Wash. 
524. 


3. Me.—Shaw^s Case, 140 A 370, 126 
Me. 572. 

4. Okl.—Wetherbee Elee. Co. v. Col- 
ller, 71 P.2d 312, 180 Okl. 473. 

R.I.—^Pulford Mfg. Co. v. Lupoll, 67 
A.2d 846, 76 R.I. 488. 

71 C.J. p 1466 note 74. 

5. U.S.—^Bernatowicz v. Nacirema 
Operating Co., C.C.A.Pa., 142 P.2d 
385. 

N.J.—Hopler v. Hili City Coal & 
Lumber Co., 76 A2d 17, 5 N.J. 466. 
Utah.—Spencer v. Industrial Com¬ 
mission, 290 P.2d 692, 4 Utah 2d 
185. 

9i 111.—Carson-Payson Co. v. Indua- 
trlal Commission, 121 H.E. 264,. 
285 IlL 635. 

7. Me.—Shaw's Case, 140 JL 370, 
126 Me. 572. 

8. Mich.—Foley v. Detroit United" 
Ry., 167 N.W. 45, 190 Mich. 607. 

9. Mass.—^Panagotopulos' Case, 177 
N.E. 806, 276 Mass. 600. 

10> lowa.—^Bousfield v. Slsters of 
Mercy, 86 N.W.2d 109. 

Evidenoe aocepted at its face value 
On appeal from judgment grant- 
ing claimant addltional compensa¬ 
tion on ground of aggravation of 
disability, supreme court must ac- 
cept evidence olfered by claimant at 
its face value. 

Wash.—Anderson v. Department of 
Labor and Industries, 159 P.2d 397, 
23 Wash.2d 76. 

Evldenoe most favoxabl» to appel- 
lee 

On appeal in a workmen’s compen¬ 
sation case on question of law as to- 
whetheT there was substantial evi¬ 
dence to support a finding of total 
future disability, reviewing court 
could consider only evidence most 
favorable to appellee. 

Kan.—Jones v. W. U. Tei. Co., 192 
P.2d 141, 166 Kan. L 

IL Ky.—Hodgkln v. Webb, 221 S.. 
W.2d 664, 819 Ky. 745. 
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opening up the case is a mixed question of law and 

fact>2 

§ 888. - Harmless Error 

The court wIII disregard error whfch does not alTect 
the substantiai rights of the party complaining. 

The general nile that on review of civil actions 
the court must disregard error which does not affect 
the substantiai rights of the party complaining ap- 
plies on review of proceedings to increase, diminish, 
or terminate compensation but only error of a 
prejudicial nature may resuit in reversal.1^ Ac- 
cordingly, appellant may not complain of an error 
which is favorable to himself,i5 an error is not 
prejudicial to claimant where the judgment is in 
his favor.i® 

The general rule that there will be no reversal 
because of harmless error has been applied to error 
in refusing to allow the taking of the depositions,^^ 
the admissionis or exclusioni® of evidence, the giv- 
ing of instructions,®® and the use of discretion.®! 
An alleged error to the effect that the board acted on 
its own motion to correct its own error, whereas 
the case was reopened on claimanf s motion, is not 
ground for reversal where the employer was duly 
notified of all the proceedings and took part there- 


in.®2 A voluntary appearance before the commis- 
sion without a counsel is harmless if there is no 

prejudice.28 

§ 889. -Trial De Novo 

Where authorfzed by statute, there may be a trial 
de novo In the court of questions of fact. 

While a trial de novo is not proper where the only 
question involved is the discretion of the commission 
as to the amount of the award®^ or where the find- 
ings are not jurisdictional,26 there are some ques¬ 
tions of fact on which, under some statutes, such a 
trial is authorized,^® such as facts conceming in- 
jury, its extent, and the measure of relief to be 
awarded to claimant®'^ Where the board errone- 
ously denied a hearing on a petition for additional 
compensation on the ground that it was without 
jurisdiction, the court on appeal may be authorized 
to conduct a hearing, examine witnesses, and enter 
a judgment,S8 particularly where there is no sub¬ 
stantiai dispute as to the facts.®® 

Under some statutes on a trial de novo the court 
may receive testimony in addition to that received 
before the compensation board or commission;®® 
but under other statutes the case must be tried and 
submitted on the record of the proceedings before 


12. Ky.—^Hodgkln ▼. Webb, supra. 

13. Ga.—^Evans v. New Amsterdam 
Oas. Co., 9 S.E.2d 706, 62 Ga.App. 
666 . 

Ind.—Calumet Pavlng Co. v, Butkus, 
47 N.E.2d 829, 113 Ind.App. 232— 
Corr V. Trustees of Indiana Uni- 
versity, 34 N.B.2d 136, 109 Ind. 
App. 237—Swift & Co. v. NeaJ, 18 
N.B.2d 491, 106 Ind.App. 139. 

Mont.—^Paulich v. RepubUc Coal Co., 
102 P.2d 4, 110 Mont 174. 

Or.—^Turick v. State Indus. Acc. 
Commission, 291 P.2d 721, 206 Or. 
108. 

Tex.—^Mullens v. Texas Indem. Ins. 
Co., Civ.App., 168 S.W.2d 861, er¬ 
ror refused. 

Wash.—^Karniss v. Department of 
Labor and Industries, 239 P.2d 665, 
39 Wasli.2d 898—^Dry v. Depart¬ 
ment of Labor and Industries, 39 
P.2d 609,180 Wash, 92. 

71 C.J. p 1467 note 80. 

Harmless error in general se e Ap¬ 
peal and Error S 1676 et seq. 

14k La.—Green v. National Manu- 
facture & Stores Corporation, App., 
159 So. 412. 

Ohio.—^Ball V. Industrlal Commis¬ 
sion of Ohio, 2 N.E.2d 269, 62 Ohio 
App. 1. 

15. 111.—Carson-Payson Co. v. In- 
dustrial Commission, 121 N.B. 264, 
285 IlL 636. 


Or.—^Keefer v. State Industrlal Acci¬ 
dent Commission, 136 P.2d 806, 171 
Or. 406. 

16. Ohio.—^Phillips v. Industrlal 
Commission, 61 N.E.2d 233, 76 Ohio 
App. 131. 

17. Neb.—^Peek v. Ayers Auto Sup- 
Ply, 71 N.W.2d 204, 160 Neb. 668. 

18. Okl.—^Phillips Petroleum Co. v. 
Clark, 224 P.2d 697, 203 OkL 661. 

19. Ohio.—^Fox V. Industrlal Com¬ 
mission of Ohio, 125 N.B.2d 1, 162 
Ohio St 669. 

Wash.—Wintermute v. Department 
of Labor and Industries of State of 
Washington, 48 P.2d 627, 183 

Wash. 169—^Dry v. Department of 
Labor and Industries, 39 P.2d 609, 
180 Wash. 92. 

80. Wash.—^Hastings v. Department 
of Labor and Industries, 163 P.2d 
142, 24 Wash.2d 1—Calkins v. De¬ 
partment of Labor and Industries, 
117 P.2d 640, 10 Wash.2d 565. 

Error held prejudicial 

Or.—^DimitroiE v. State Indus. Acc. 
Commission, 306 P.2d 398, 209 Or. 
316. 

Wash.—^La Piant v. Department of 
Labor and Industries, 301 P.2d 642, 
49 Wash.2d 343—^Parks v. Depart¬ 
ment of Labor and Industries, 286 
P.2d 104, 46 Wash.2d 895—Pranks 
V. Department of Labor & Indus¬ 
tries, 216 P.2d 416, 36 Wash.2d 763 
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—Hastings ▼. Department of La¬ 
bor and Industries, 163 P.2d 142, 
24 Wash.2d 1. 

21- Wash.—^Larson v, Dept. of La¬ 
bor and Industries, 166 P.2d 169, 
24 Wash.2d 461. 

22. Ky.—^Lincoln Coal Co. v. Watts, 
120 S.W.2d 1026, 276 Ky. 130. 

23, Utah.—Spencer v. Industrlal 
Commission, 91 P.2d 439, 97 Utah 
140. 

84. Wash.—Chalmers v. Industrlal 
Ins. Commission, 162 P. 576, 94 
Wash. 490. 

25, U.S.—^Bethlehem Shlpbuilding 
Corp. V. Cardillo, C.C.A.Mass., 102 
P.2d 299, certiorari denied 59 S.Ct. 
1042, 307 U.S. 646, 88 L.Ed. 1525. 

28. It.L—Salerno v. George A. Pul¬ 
ler Co., 42 A.2d 28, 71 RI. 41. 

Wash.—Smith v. Department of La¬ 
bor and Industries of Washington, 
38 P.2d 1016, 180 Wash. 84. 

71 C.J. p 1467 note 88. 

27. Wash.—Smith v. Department of 
Labor and Industries of Washing¬ 
ton, supra. 

88. Mont.—PaiUlch v. RepubUc Coal 
Co.,. 102 P.2d 4, 110 Mont. 174. 

29. Mont.—^Paulich v. RepubUc Coal 
Co., supra. 

30. Or.— Hln k l e v. State Industrlal 
Acc. Commission, 97 P.2d 725, 168 
Or. 895. 
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the industrial commission, and there is no opportu- 
nity for the appearance of witnesses.^^ On a trial 
de novo, general rules apply to the weight and suf- 
ficiency of the evidence,^^ instructions,^^ excep- 
tions,^^ the submission of questions to the jury,35 
verdict^® and findings,^^ and judgment^s 

Under some statutes, the burden is on claimant to 
overcome the prima facie case made by an order 
closing the claim.39 He must prove that the amount 
of compensation is inadequate,^® and that there has 
been an aggravation of his injuries^i Under the 
pleadings of the case, the burden may be on the 
employee to prove that a prior award was set aside 
on a showing of changed conditions, mistake, or 
frau(L^2 Findings by the court which are not with- 


* in the issue are unnecessary and immaterial 48 

New trial. In the absence of statutory authoriza- 
tion therefor, the view has been taken that the 
court may not grant a new trial on the ground of 
newly discovered evidence.44 

§ 890. -Determination and Disposition 

In a proper case, the decieion of the lower tribunal 
may be afflrmed, modifledr set aside, reversed, or re- 
manded for further proceedlnfls. 

Where the court determines that the court below 
I was not in error in entering a decree authorizing 
suspension of payments, it follows that an appeal 
from a decree directing that pa 3 rments be contin- 
ued must be sustained.45 In a proper case, the de- 
cision of the lower tribunal may be affirmed,46 modi- 


31 . Chio.—State ez rei. Thompson 
V. Industrial Commission, 25 N.B. 
2d 456, 186 Ohio St 290. 

32. Wash.—^Roellich v. Department 
of Labor and Industries, 148 P.2d 
957, 20 Wash.2d 674. 

Svideaoe heUL saf&dexLt to take oaae 
to Jnxy 

Or.—^Dimitroff v. State Indus. Acc. 
Commission, 306 P.2d 898, 209 Or. 
816—^Falkenstrom v. Department 
of Labor & Industries, 232 P.2d 
917, 88 Wash.2d 75—^Munday v. De¬ 
partment of liabor & Industries, 
218 P.2d 481, 85 Wash.2d 874— 
Solberg* v. Department of Labor 
and Industries, 169 P.2d 701, 25 
Wash.2d 156—^Husa v. Department 
of Labor and Industries of State of 
Washingrton, 146 P.2d 191, 20 

Wash.2d 114. 

33. Or.—^Dlmitrolf v. State Indus. 
Acc. Commission, 306 P.2d 398, 209 
Or. 316. 

Wash.—^Franks v. Department of La¬ 
bor & Industries, 215 P.2d 416, 35 
Wash.2d 768. 

Xiurtniotioii held erroneouji 

Weish.—Pranks v. Department of La¬ 
bor & Industries, supra. 

34. Wash.—^Franks v. Department 
of Labor & Industries, suprcu 

35. Or.—^Dlmitroff v. State Indua 
Acc. Commission, 306 P.2d 398, 209 
Or. 816—^Keefer v. State Indus¬ 
trial Acc. Commission, 135 P.2d 
806, 171 Or. 405. 

Wash.—Solberg v. Department of 
Labor and Industries, 169 P.2d 701, 
25 Wash.2d 156—^Bilski v. Depart¬ 
ment of Labor and Industries, 118 
P.2d 62, 6 Wash.2d 694. 

Beld jury qjimMojL 

Wash.—^Bilski v. Department of La¬ 
bor and Industries, supra 

SnbmiMloa of anestloiL held errons- 
0118 

Ohio.—Logsdon v. Industrial Com¬ 
mission, App., 67 N.!B.2d 823, af¬ 


flrmed 67 N.E.2d 75, 143 Ohio St. 
508. 

Or.—^Wllson v. State Indus. Acc. 
Commission, 219 P.2d 138, 189 Or. 
114. 

▼erdlct oonsldered advisoxy 
On appeal from order of joint 
board of department of labor and 
Industries denying a claim of aggrra- 
vation subseauent to closing: order, 
court could submlt case to a jury, but 
must consider verdict as only ad- 
vlsory, and determino for itself 
whether department had properly 
found facts. 

Wash.—Schraum v, Department of 
Labor and Industries, 85 P.2d 262, 
197 Wash. 836. 

Beadlng evldence to Jury 

On appeal from order of depart¬ 
ment in compensation case, in which 
another attempt was beingr made to 
open closed claim on ground of ag¬ 
gravation, there was no error in per- 
mitting evldence to be read from 
record to jury, where that was neces- 
SELry to acquaint jury wlth back- 
ground of casa 

Wash.—Calklns v. Department of La¬ 
bor and Industries, 117 P.2d 640, 
10 Wash.2d 565. 

36. Wash.—^Roellich v. Department 
of Labor and Industries, 148 P.2d 
957, 20 Wash.2d 674. 

37. Wash,—^Husa v. Department of 
Labor and Industries of State of 
Washington, 146 P.2d 191, 20 Wash. 
2d 114—Lltke V. Department of 
Labor and Industries, 98 P.2d 981, 
2 Wa8h.2d 636. 

38. Wash.—^La Lone v. Department, 
of Labor and Industries, 100 P.2d 
26, 8 Wash.2d 191. 

39. Wash.—Idatela v. Department of 
Labor and Industries, 24 P.2d 429, 
174 Wash. 144. 

71 C.J. p 1467 note 84. 

Bnrden, not met 

Wash.—^Petersen v. Department of, 
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Labor and Industries, 217 P.2d 607, 
86 Wash.2d 266. 

40. Wash.—^Kleven v. Department of 
Labor & Industries of State, 243 P. 
2d 488, 40 ‘Wash.2d 415—Ksmiss v. 
Department of Labor and Indus¬ 
tries, 239 P.2d 665, 39 Wash.2d 898. 

41. Wash.—Gillmer v. Department 
of Labor and Industries, 255 P.2d 
899, 42 Wash.2d 387—Husa v. De¬ 
partment of Labor and Industries 
of State of Washington, 146 P.2d 
191, 20 Wash-2d 114—Smlth v. De¬ 
partment of Labor and Industries, 
38 P.2d 1016, 180 Wash. 84. 

Bnxden sastalned 

Wash.—^Litke v. Department of La¬ 
bor and Industries, 98 P.2d 981, 2 
Wash.2d 536. 

42. Tex.—Independence Indemnity 

Co. V. White, CIvAlPp., 10 S.W.2d 
263, reversed on other grounds, 
Com.App., 27 S.W.2d 629. 

43. Wash.—Babic v. Department of 
Labor and Industries, 287 P. 32, 
156 Wash. 537. 

44L Wash.—La Lone v. Department 
of Labor and Industries, 100 P.2d 
26, 8 Wash.2d 191. 

45. R.I.—Dunn v. Broomfleld, 68 A 
2d 254, 74 R.L 27—Tum er Const. 
Co. V. Simone, 163 A 364, 51 B.L 
210 . 

46. Ga.—^Bituminous Cas. Corp. v* 
Wilbanks, 12 S.B.2d 479, 64 Ga.App. 
232—^McParley v. New Amsterdam. 
Cas. Co., 11 S.E.2d 76, 68 GaApp. 
344. 

La.—^Weeks v. Consolidated Under- 
writers, App., 73 So.2d 479. 

Mass.—Gramolinfs Case, 101 N.E.2dl. 
750, 328 Mass. 86. 

Mich.—Sotomayor v. Ford Motor Co., 
1 N.W.2d 472, 800 Mich. 107—Hood 
v. Wyandotte Oil & Pat Co., 261 N.- 
W. 295, 272 Mich. 190. 

N.J.—Hopler v. Hili City Coal 
Lumber Co., 76 A2d 17, 5 N.J. 466. 

Weber v. Brandt, 3 A2d 804, 12L 
N.J.Law 600. 
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set asidc,^8 vacated,^^ or reversed^o Also, 
the proceedings may be dismissed,®! the appeal dis- 
niissed,52 a judgment directed without remanding 
the case,^^ the record remitted to the board to 
make findings,®^ the finding corrected,55 the case 
remanded for further proceedings®® with direc- 
tions,®^ such as for the introduction of further evi- 


dence,®® or a new trial may be granted.®® 

Under some statutes, on appeal from an action 
of the commissioner refusing to reopen a case 
formerly determined by him, the appeal board has 
power only to determine whether the case should be 
reopened, and cannot order the commissioner to 


J. w. Ferfiruson Co. v. Seaman, 
191 A. 789, 15 N.J.M1SC. 393, af- 
flrmed 197 A. 246, 119 N.J.Law 676. 
jy.y.— ^Wolfe V. City of New York, 46 
N.Y.S.2d 636, 267 App.Div. 794. 

Ohio.—^^cManus v. Industria! Com- 
misslon of Ohlo, 31 N.E.2d 465, 66 
Ohio App. 14. 

Pa.—^Noel V. H. H. Ward Co., Com. 
PL, 32 DeLCo. 162—^Kauffman v. 
United Englneerlnsr & Foundry Co., 
Coin.Pl., 24 West.Ij.J. 101, afflrmed 
83 A.2d 86, 163 Pa.Super. 67. 

Wash,—^Kleven v. Department of La¬ 
bor & Industries of State, 243 P.2d 
488, 40 Wa8h.2d 416. 

Wis.—Sheehan v. Industria! Commis- 
sion, 76 N.W.2d 343, 272 Wis. 695. 
AUowaaoe of oredlt 

Supreme court in proceeding on ap¬ 
peal from decree entered In proceed- 
ingrs to revlew former decree author- 
Izinsr cessation of workmen’s compen- 
satlon payments dld not have power 
to allow credit for compensatlon pald 
employee pendlngr appeal from former 
decree. 

ILI.—Catanese v. A. D. Juilliard & 
Co., 126 A.2d 128. 

Bxeroise of dlsoretloa not to bo or- 
dered 

Superior court could not order di¬ 
rector of department of labor and In¬ 
dustries to ezerclse his dlscretlon as 
to whether on his own motlon he 
would readjust compensatlon previ- 
ously allowed to injured workman. 
Was^—^Botica v. Department of La¬ 
bor and Industries, 62 P.2d 332, 184 
Wash. 578. 

47 . Okl.—Williams Bros. v. State In- 
dustrial Commisslon, 50 P.2d 331, 
174 Okl. 284. 

S.C.—Cromer v. Newberry Cotton 
Mills, 28 S.E.2d 19, 201 S.C. 849. 

4B. U.S.—^Marshall v. Johnson, C.C. 

A.Or., 127 P.2d 644. 

Ky.—Sawyers v. Lena Rue Coal Co., 
289 S.W. 1107, 217 Ky. 600. 

Mich.—Nacey v. Utley, 294 N.W. 676, 
296 Mlch. 266. 

Mo.—^Adkins v. Bramhall, App., 233 
S.W.2d 86. 

Mont.—^Koskl v. Murray Hospital, 56 
P.2d 179, 102 .Mont 109. 

Biffhts of dependent 
Where compensatlon claimant dled 
pending appeal to department for re¬ 
vlew of award by deputy srrantinir 
further compensatlon on grround of 
chansre of condition and disabllity, 
rlffhts of a dependent or personal rep- 
resentatlve of claimant were not be- 


fore department or reviewlng court 
and award would not be permltted to 
stand with respect to period prior to 
claimanfs death, for purpose of col- 
lectlon by representative. 

Mlch.—Nacey v. Utley, 294 N.W. 676, 
296 Mlch. 266. 

49. Minn.—^Kawklnson v. Mirau, 264 
N.W. 438, 196 Minn. 120, rehearing 
denled 265 N.W. 346, 196 Minn. 120. 
Okl.—^Ward-Beekman, Inc., v. Odom, 
67 P.2d 798, 180 Okl. 4—Texas Co. 

V. Atkinson, 62 P.2d 1204, 178 Okl. 
480. 

60. Ga.—^New Amsterdam Casualty 
Co. V. McFarley, 18 S.B.2d 688, 64 
Ga.App. 465. 

Mich.—Ammond v. Muskegon Motor 
Specialties Co.. 251 N.W. 327, 265 
Mlch. 211. 

Mo.—^La Tour v. Green Foundry Co., 
93 S.W.2d 297, 280 Mo.App. 1063. 

Pa.—^Benko v. Vesta Coal Co., 28 A. 
2d 31, 149 Pa.Super. 388. 

Naparava v. Glen Alden Coal Co., 
Com.Pl., 32 Luz.Leg.Reg. 437. 

W.Va.—^Mlller v. State Compensatlon 
Commissioner, 46 S.E.2d 249, 130 

W. Va. 771. 

51. Wash.—^Brown v. Department of 
Labor and Industries, 161 P.2d 533, 
23 Wash.2d 572. 

52. La.—Swift & . Co. Fertilizer 
Works V. Harris, App., 163 So. 767. 

Pa.—^Morris v. Glen Alden Coal Co., 
Com.PL, 33 Luz.Leg.Reg. 174—Os- 
walt V. Consolidation Coal Co., Com. 
Pl., 96 Pittsb.Leg.J. 146. 

B3. Idaho.—Jenklns v. Boise Payette 
Lumber Co., 287 P. 202, 49 Idaho 24. 
71 C.J. p 1467 note 91. 

54. U.S.—^Marshall v. Johnson, C.C. 

A.Or., 127 F.2d 644. 

Pa.—^Powell V. Susquehanna Col- 
lierles Co., Com.Pl., 32 Luz.Leg. 
Reg. 161. 

71 C.J. p 1467 note 89. 

66. N.J.—^Breheny v. Essex County, 
46 A.2d 700, 184 N.J.Law 129. 

71 C.J. p 1467 note 90. 

Fermlssive power 

Superior court appellate dlvlsion, 
is empowered to revlew facts and 
make independent flndings thereon in 
a compensatlon case, but such power 
is permisslve, and a litigant may not, 
as a matter of rlght require that 
court to exercise it 
N.J.—Glacchl V. Richmond Bros. Co., 
79 A.2d 488, 12 N.J.Super. 308. 

66. Conn.—Osterlimd v. State, 66 A. 
2d 863, 136 Conn. 49,8. 
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Ind.—^Ben Wolf Truck Lines v. Bai- 
ley, 22 N.B.2d 887, 107 In<LApp. 
52. 

Minn.—^Berg v. Sadler, 60 N.W.2d 
266, 235 Minn. 214. 

N.J.—Glacchl V. Richmond Bros. Co., 
79 A.2d 488, 12 N.J.Super. 308. 

Hawthome v. Van Keuren 8b 
Son, 23 A.2d 291, 127 N.J.Law 601. 
Ohlo.—State ex rei. Shell ey v. Indus- 
trial Commisslon of Ohio, 14 N.K 
2d 412, 133 Ohio St 438. 

Schrader v. Cincinnati & Subura 
ban Bell Co., 11 N.E.2d 263, 56 
Ohio App. 601. 

Pa.—^Rosa v. Paint Creek ColUerles, 
85 A.2d 670, 170 Pa.Super. 640— 
Monarko v. Culmerville Coal Ca, 
47 A.2d 295, 169 Pa.Super. 126. 

Pogazelskl v. Philadelphia & 
Reading Coal & Iron Co., Com.Pl., 
17 Northumb.Leg.J. 37—Weis v. 
Frlck-Reid Supply Corp., Com.Pl., 
88 Pittsb.Leg.J. 290. 

Power of resnaad not ouxtalled 
Nothing in compensatlon act or 
Certiorari Act curtalls powers of re- 
mand of superior court appellate dl- 
vision, in a compensatlon case. 

N.J.—Glacchl V. Richmond Bros. Co., 
79 A.2d 488, 12 N.J.Super. 308. 

57, Ky.—Oldham v. Offlcers' Club of 
Fort Knox, 244 S.W.2d 478. 

Mo.—^McWhorter v. White Baklng 
Co., App., 81 S.W.2d 992. 

Wash.—^De Stoop v. Department of 
Labor and Industries, 95 P.2d 1026, 
1 Wash.2d 340. 

W.Va.—^Mlller v. State Compensatlon 
Commissioner, 46 S.B.2d 249, 130 
W.Va. 771. 

As Jnstioe requires 
Whether remand of compensatlon 
case to dlvlsion of workmen^s com¬ 
pensatlon should be with or without 
directlon for a new hearlng is made 
to depend on what justice requires in 
particular case. 

N.J.—Glacchl V. Richmond Bros. Co., 
79 A.2d 488, 12 N.J.Super. 308. 

68. La.—^Bames v. American Mut 
Liability Ins. Co., App., 62 So.2d 
843. 

N.J.—^De Marco v. F. BL McGraw Co., 
172 A. 798, 12 N.XMlsc. 496. 

Wash.—Surlna V. Department of La¬ 
bor and Industries of State, 210 P. 
2d 403, 84 Wash.2d 839. 

59. Or.—Cicrich v. State Industrial 
Acc.-Commisslon, 23 P.2d 634, 143 
Or. 627. ^ 

71 C.J. p 1467 note 92* 
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give claimant a rating of disability then fixcd by 
the board.®® 

In accordance with the general rule on review of 
civil cases, a decision on a former appeal is the law 


of the case.®^ A volunlary dismissal, however, is 
not res judicata of a subsequent appeal.®^ The 
board^s affinnance of a referee’s termination of 
compensation is conclusive where no appeal is taken 
therefrom.®^ 


2. Reinstatement 


§ 891. Power to Reinstate 

After an order denying further compensation, the 
commission has Jurlsdlctlon to reopen the case and 
award additional compensation on proof of a change in 
condition, or where neither the employee nor the com¬ 
mission was aware of Injuries causing continuatlon of 
disability. 

After an order denying further compensation, the 
commission has jurisdiction to reopen the case®^ 
and award additional compensation®® on proof of a 
change of condition,®® or where neither the em¬ 
ployee nor the commission was aware of injuries 
causing continuation of disability.®^ The fact that 
a claimant allowed an award terminating his com¬ 
pensation to go against him, owing to his inaction, 
does not prevent the board from reinstating his com¬ 
pensation on proof that his disability has continued 
or recurred.®® Claimant has the burden of proving 
a recurrence of disability warranting reinstate¬ 
ment of an award;®® but where an employee’s com¬ 


pensation payments were discontinued because he 
was able to procure employment, and not because 
there had been a change in his condition, on his loss 
of the employment and subsequent application for 
reinstatement of compensation payments he does 
not have the burden of proving a change in his 
physical condition.^® 

The commission, finding that temporary total dis¬ 
ability has ceased, has no authority to make a fur¬ 
ther finding precluding the employee from recover- 
ing for disability thereafter resulting from the in- 
jury.71 On the other hand, if claimant does not 
commence proceedings to review the order discon- 
tinuing compensation^® within the proper time,^® 
or there is no showing of a change of condition,'^^ 
the case cannot be reopened. Under some statutes, 
where there has been a disallowance of a claim, 
there can be no reinstatement^® 


60. W.Va.—Felty ▼. Compensation 
Com’r, 19 S.B3,2d 90, 124 W.Va. 76 
—^Reed v. Compensation Com*r, 18 
S.B.2d 793, 124 W.Va. 37. 

61. U.S.—Travelers Ins, Co. v. Bran- 
ham, D.C.Pa., 66 F.Supp. 612. 

Mo.—^Fergruson v. Ozark Distributingr 
Co.. 117 S.W.2d 399, 233 Mo.App. 
68 . 

Wash.—^De Stoop v. Department of 
Labor and Industries, 95 P.2d 1026, 
1 Wash.2d 340—Carlson v. Depart¬ 
ment of Labor and Industries, 94 
P.2d 191, 200 Wash. 533. 

71 C.J. p 1467 note 94. 

Former decision as law of case In 
general see Appeal and Brror 9 
1821. 

62. Wash.—Kelly v. Department of 
Labor and Industries, 20 P.2d 1105, 
172 Wash. 526. 

63. Pa.—Roeschen v. Dletrlch, 163 
A. 63, 107 Pa.Super. 298. 

71 aJ. p 1467 note 96. 

64. Okl.—^Amerada Petroleum Cor¬ 
poration V. Whltley, 10 P.2d 683, 
156 Okl. 248. 

JftetiLzn. of moneys 

Where order of compensation bu- 
reau, that money pald by city under 
award for compensation of aged and 
llliterate employee be pald over to 
department of labor ofiSlclals for dls- 
tribution, was not complled wlth, but 
claimant* s attomey retalned bulk of 
money pald, city^s action in procur- 


Ing retum of such moneys was nec- 
essary, and was not ground for rein¬ 
stating award against clty whlch had 
been set aslde. 

N.J.—^Davls V. City of Newark, 17 A. 

2d 305, 19 N.J.Misc. 85. 

Statute oonstmed 
Under workmen*s compensation 
act, section authorizing board to re¬ 
instate at any time an award, and 
section permitting board to grant a 
rehearing on any petition on which 
board has made an award or disal¬ 
lowance, are mutually exclusive, in 
view of proviso of latter section that 
nothing contained therein should lim- 
It or restrict rlght of the board as 
conferred by former section, so that 
former section applles only where 
an award is stili in existence or has 
been suspended or termlnated, and 
latter section applies to disallow- 
ances as well as awards. 

Pa-—^Leeper v. Logan Iron & Steel 
Co., 198 A. 489, 131 Pa,Super. 172. 

65. Okl.—Amerada Petroleum Cor¬ 
poration V. Whitley, 10 P.2d 683, 
166 Okl. 248. 

66. Okl.—^Amerada Petroleum Cor¬ 
poration V. Whitley, supra. 

Pa.—Swartz v. Mitchell, 42 Pa.Dist. 

& Co. 120, 23 Brie Co. 120. 

Evideuoe held sufllcleat 
Okl.—A l. a. Davis & Co. v. Young, 7 
P.2d 459, 154 Okl. 144. 

Pa.—^Morgan v. Sanderson & Porter, 
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21 A.2d 475, 146 Pa.Super. 37— 
Seko V. Hub Knittlng Co., 16 A.2d 
138, 142 Pa.Super. 309. 

67. Ma—^Devoe'8 Case, 163 A. 789, 
131 Me. 452. 

71 C.J. p 1467 note 1. 

68. Pa.—Stinger v. Hinold Bros., 80 
Fa.Super. 420. 

69. Pa.—^EYederick v. Berwind-White 
Coal Mining Co., 176 A. 60, 116 Pa. 
Super. 681—^Roeschen v. Dietrlch, 
163 A. 63, 107 Pa.Super. 298. 

70. Mich.—^Babcock v. General Mo¬ 
tors Corp., Oldsmobile Division, 64 
N.W.2d 917, 340 Mich. 68. 

71. Okl.—Gardner Petroleum Co. v. 
Poe, 26 P.2d 743, 166 Okl. 169. 

72. Mich.—^Ellgour v. Remington- 
Rand, Inc., 234 N.W. 131, 252 Mich. 
657. 

Okl.—^Hanna Lumber Co. v. Penrose, 
7 P.2d 164, 164 Okl. 210. 

73. Ga.—U. S. Casualty Co. v. Smith, 
157 S.B. 361, 42 Ga.App. 774. 

74. OkL—^Hanna Lumber Co. v. Pen¬ 
rose, 7 P.2d 164, 164 Okl. 210. 

71 C.J. p 1468 note 6. 

75. Pa.—^Leeper v. Logan Iron & 
Steel Co., 198 A. 489, 131 Pa.Super. 
172. 

Statntory omlssloa aot overslglit 
Omission of word **disallowance’* 

from section of act providlng for re¬ 
instatement, at any time, of an 

award, was not an overslght. 



WORKMEN^S COMPENSAUON §§ 892-894 


101 C.J.S. 

§ 892. Conclusiveness of Former Decision 
Terminating Compensatioii 

As a general rule, the Jurisdiction of a petition for 
reinstatement based on a recurronce of disabllKy due to 
an accident is not ousted by a previous decision In which 
a recurrence was not an Issue, but oniy where the Identl- 
cal questlon is raised. 

As a general nile, the jurisdiction of a petition 
for reinstatement based on a recurrence of disa- 
bility due to an accident is not ousted by a previous 
decision in which a recurrence was not an issue 
but where the petition for reinstatement raises the 
identical question determined in the adjudication 
had on a petition for review, the decree on the pe¬ 
tition for review deprives the referee of jurisdic- 
tioiL^^ So, an unappealed decree of the commission 
terminating compensation is res judicata as to fact 
findings on which it is based, on the employee*s sub- 
sequent petition for further compensation,^ 8 but a 
decision which is not a final determination has been 
held not to prevent a later h-earing and grant of 
compensation,and a finding that the employee is 
not entitled to further compensation by reason of 
changed conditions has been held not to prevent the 
allowance of increased compensation at a later date 
because of changed conditions.*® A determination 
that total disability had teased will not prevent re- 
covery of further compensation on recurrence of 
total disability,*^ as the cessation of total disability 
might have been only temporary or apparent,*^ 


§ 893. Time for Application 

An appllcatlon fop reinstatement ahouid be timely 
made. 

Under some statutes, a petition for reinstate¬ 
ment because of recurrent disability must be filed 
within a certain time after the last pa 3 rment of com¬ 
pensation.** An injured employee is not required 
on recurrence of total disability after apparent ces¬ 
sation thereof to apply for reinstatement within a 
year after total disability has prima facie ceased, 
where the statute does not so provide.*^ A motion 
in the commission to review an order of the com¬ 
mission discontinuing an award on the ground of 
changed conditions is unauthorized and does not af- 
fect the time for beginning proceedings in court** 

§ 894. Relief Granted 

One who applies for the reopening of a closed claim 
Is not entitled to compensation for the perlod prior to 
flllng the appllcatlon. 

A claimant who applies for the reopening of a 
closed claim for aggravation of disability is not 
entitled to compensation for the period prior to fil- 
ing the application.** A referee^s order dismissing 
a petition to reinstate compensation on the ground 
that the proper procedure was to file a petition for a 
rehearing with the compensation board is errone- 
ous where there has been no action by the board on 
which a rehearing could be had.*^ 


Pa.—Leeper v. Logran Iron & Steel 
Co., supra. 

76. Pa.—Seko v. Hub Knitting Ck)., 
16 A.2d 138, 142 Pa.Super. 309— 
Churchlll V. Sberle Tanning Co., 
16 Pa.Dist & Co. 602. 

OroiiiLd for oomplalnt 
Fact that employee, whose disahil- 
ity changed from partlal to total 
after expiration of period for -which 
he was awarded and paid disability 
compensation, filed no petition for 
rehearing as to compensation for 
partial disability during Interim and 
total disability thereafter, was no 
ground for complaint by employer in 
proceeding for reinstatement of com¬ 
pensation on ground that employee’s 
disability had recurred. 

Pa.—Kauffman v. United Engineering 
Co., 33 A.2d 85, 153 Pa.Super. 67. 

77. Pa.—Churchlll v. Bberle Tannlng 
& Foundry Co., 33 A.2d 85, 158 Pa. 
Super. 67. 

Huha V. H. C. Frlck Coke Co., 
Com.PL, 4 Fay.Li.J. 171, appeal dls- 
missed 27 A.2d 736, 149 Pa.Super. 
108. 

78. Pa.—^Flowers T. Llggett & My- 
ers Tobacco Co., 29 A.2d 856, 145 
Pa.Super. 230. 

71 C.J. p 1468 note 9. 


79. Mass.—^Hanson*s Case, 162 NJB. 
341, 264 Mass. 800. 

Pa.—^Petrovan v. Hockhill Coal & 
Iron Co., 196 A, 516, 130 Pa.Super. 
58. 

80. Okl.—Noel V. Kozak, 298 P. 298, 
148 Okl. 210. 

81. Ind.—^Fort Branch Coal Mining 
Co. V. Farley, 130 N.B. 132, 131 N. 
B. 228, 76 Ind.App. 87. 

82. Ind.—^Fort Branch Coal Mining 
Co. V. Farley, supnu 

83. Pa.—Will V. Stinemen Coal & 
Coke Co., 87 A,2d 104, 170 Pa,Super. 
446—^EAufCman v. United Bngineer- 
Ing & Foundry Co., 83 A.2d 86, 168 
Pa.Super. 67—Gleyze v. Hale Coal 
Co., 26 A.2d 141, 149 Pa.Super. 18— 
Leeper v. Logan Iron & Steel Co., 
198 A. 489, 181 Pa.Super. 172— 
Straub v. Bdward G. Budd Mfg. 
Co„ 175 A. 704, 115 Pa.Super. 896. 
Date oa. -which no-ldce of oompen- 

sation award -was xnailed to parties 
dld not govem one-year limitation 
period for dling petition for rein¬ 
statement of award. 

Pa.—Straub v. Bdward G. Budd Mfg. 

Co., supra. 

Claim h^ ‘barred 

Pcu—Shea r. Abbotts Pairies, 11 A. 
2d 526, 189 Fa.Super. 106. 
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Claim held not barred 
Where employee recelved compen- 
sation beneflts for injury ajid there¬ 
after supplemental agreement was 
executed which set forth that em¬ 
ployee had returned to work at rate 
I of pay greater than at time of in- 
jury and that weekly indemnlty ben- 
edts would be suspended until such 
time as disability should recur re- 
sultlng in loss of earning power, one 
year statute of limitations dld not 
bar employee from obtaining rein¬ 
statement of compensation even 
though more than one year after 
last painnent of beneflts had elapsed 
when injury recurred causing total 
disability. 

Pa-—^Dougher ▼. Ltimmus Co., 136 
A.2d 132, 184 Pa.Super. 616. 

84. Ind.—^Fort Branch Coal Mining 
Co. V. Farley, 130 N.B. 132, 13l N.E. 
228, 76 Ind.App. 37. 

85. Okl.—Vletti v. Crow Coal Co., 
246 P. 412, 114 Okl. 296. 

86. Wash.—^Fuller v. State Depart¬ 
ment of Labor and Industries, 13 
P.2d 903, 169 Wash. 362. 

87. Pa.—^McGuire v. Dougherty & 
Jennlngs, 180 A. 168, 119 Pa.Super. 
485. 
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§ 895. Review 

A petition top review muet be tlmely. 

It has been held that, on claimanfs appeal from 
an order refusing reinstatement after tennination 
of an allowance, the commission should formally 


traverse the facts alleged by claimant, and thus raise 
a dearly defined issue.®* The court will not re¬ 
view the board*s original award on appeal from a 
judgment confinning an order reinstating it, in the 
absence of a timely petition for review.^^ 


B. AGREEMENTS AND SETTLEMENTS 


§ 896. Right and Power to Modify or Set 
Aside 

As a general rule, a compensation agreerrfent or 
settiement may be reviewed becauee of a eubsequent 
change in the condition of the employee» and the com¬ 
pensation provided for by agreement may be increased, 
decreased, terminated, or suspended. 

In most jurisdictions,90 if a compensation agree¬ 


ment or settiement has been entered into between 
the parties and thereafter there is a change in the 
condition of the employee, on proper application or 
petition, the agreement or settiement may be re¬ 
viewed, and compensation may be increased or di- 
minished,^^ or the payment of compensation may be 
suspended or terminated.^^ This is particularly true 


88. Or.^Meaney v. State Industrial 
Accident Commission, 232 P. 789, 
113 Or. 371. 

88. Ky.—Sanders v. Eddings. 22 S. 

W.2d 623, 232 Ky. 243. 
sa Zn. Texas 

An Injured employee who had en¬ 
tered into a compromise settiement 
whlch had been approved In manner 
required could not thereafter have 
settiement set aside and recover ad- 
dltlonal compensation because of a 
changre In condition. 

Tex.—^Lumbermen's Heclprocal Ass'n 
V. Day, Com,App,, 17 S.W.2d 1043. 

Bstes V, Hartford Accident & In- 
demnlty Co., Clv,App., 46 S.W.2d 
413. 

91. Arlz.—^Russell ▼. Bald Eagrle 
Mining Co., 33 P.2d 616, 44 Arlz. 
105. 

Conn.—Sugrue v. Champion, 24 A.2d 
890, 128 Conn. 674. 

Ga.—^Travelers Ins. Co, v, Haney, 88 
S.E.2d 492, 92 GaA.pp. 819—Sln- 
yard v. Stokes, 61 S.E.2d 604, 82 
Gta.App. 454—Georgia Marine Sal- 
vage Co. V. Merrltt, 60 S.E.2d 419, 
82 Ga»App. 111—Wlley v. Bltuml- 
nous Cas. Co., 47 S.E.2d 662, 76 Ga. 
App. 862—Sears, Roebuck & Co. v, 
Grlggs, 173 S.B. 194, 48 GaA.pp. 
685. 

Ky.—Comwell v. Com., 200 S.W.2d 
286, 304 Ky. 182—^Lincoln Coal Co. 

V. Watts, 120 S.W.2d 1026, 276 Ky. 
130. 

Mich.—Gates v. Central Foundry Dl- 
vlsion, General Motors Corp., 84 H. 

W. 2d 482, 349 Mlch. 286—Polsson 
V. Department of Labor and In¬ 
dustries, 274 N.W. 336, 260 Mlch. 
688 . 

N.H.—^Prassas v. J. P. McElwaln Co., 
123 A.2d 167, 100 N.H. 209—Klng v. 
Kniznick, 98,A.2d 356, 98 N.H. 247. 
N.J.—Perraro v. Zurcher, 79 A.2d 
473, 12 N.J.Super. 281. 

Elng V. Western Elee. Co., 5 A. 
2d 490, 122 N.J.Law 442, afflrmed 
11 A.2d 32, 124 N.J.Law 129— 
Ecken v. 0'Brlen, 178 A. 373, 116 


N.J.Law 33, afflrmed 183 A. 273, 
116 N.J.Law 94. 

N.T.—^La Pelice v. Stone & Wilkle, 
83 N.T.S.2d 942, 263 App.Dlv. 611. 
Okl.—Williams Bros. v. State Indus- 
trlal Commission, 60 P.2d 831, 174 
Okl. 284. 

Pa.—Downs v. Llnton*s Lunch, 6 A. 
2d 616, 384 Pa. 415. 

Maher v. New Castle Grocery 
Co., 10 A.2d 837, 138 Pa.Super. 810 
—^Leeper v. Logan Iron & Steel Co., 
198 A. 489, 181 Pa.Super. 172— 
Gardner v. Pressed Steel Car Co„ 
186 A. 410, 122 Pa.Super. 692. 

Lesh V. Jones & Laughlln Steel 
Corp., Com.Pl., 8 Pay.L.J. 94—^Bar- 
ron V, Coxe Bros. & Co., Com.Pl., 
34 Luz.L.Reg. 9, afflrmed 13 A.2d 
94, 140 Pa.Super. 1—Deush v. State 
Workmen’s Insurance Pund, Cbm. 
PL, 86 Pittsb.Leg.J. 111. 

R. I.—^Bobola V, Boyal Blec. Co., 128 
A.2d 260. 

S. D.—Salmon v. Denhart Blevators, 
30 N.W.2d 644, 72 S.D. 110, opinion 
adhered to 83 N.W.2d 167, 72 S.D. 
263—^Middleton v. City of Water- 
town, 16 N.W.2d 89, 70 S.D. 168. 

Utah.—Utah Puel Co. v. Industrial 
Commission of ITtah, 169 P.2d 877, 
108 XJtah 346, 162 A.L.R.2d 1457— 
Barber Asphalt Corp. v. Industrial 
Commission, 185 P.2d 266, 103 Utah 
371. 

71 C.J. p 1469 note 23. 

Statute for henelLt of employee and 
employer 

Statute relating to review of com¬ 
pensation agreements or awards is 
for benefit of employee and employer 
and applies where employee’s dis- 
ability has recurred or increased 
within eighteen months from time 
of agreement or award or where dis- 
ability has ceased, and a recurrence, 
increase, diminution, or tennination 
of an employee*s disability is only 
question open on a petition for re¬ 
view. 

IlL—^Madsen v. Industrial Commis¬ 
sion, 60 N.E.2d 707, 383 111. 690. 
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Change In. Inoapaoity and disahlUty 
Under statute providing for modifl- 
cation of agreement for compensation 
and award where Incapacity of em¬ 
ployee has increased, or where dis¬ 
ability of employee has dimlnished, 
words “incapacity** and “disability** 
are used synonymously. 

N.J.—Colbert v. Consolidated Laun- 
dry, 107 A.2d 621, 31 N.J.Super. 688. 

Modlfloatlon in intereat of Justloe 
Where afstatute permits a modifl- 
cation of an approved agreement in 
the intereat of justice, an agree¬ 
ment givlng employee leas than maxi¬ 
mum to which he is entitled under 
statute for his particular Injuries 
may be Increased on that ground. 
N.T.—^Polucci V. Emerson Norrls Co., 
187 N.T.S. 62, 196 App.Div. 806. 

71 C.J. p 1470 note 36. 

Necesslty of proof of frand 
Change of condition is sufflclent 
ground for review without necesslty 
that there be proof of fraud. 

Okl.—Shawnee Momlng News v. 

Thomas, 256 P. 937, 125 Okl. 166. 

71 C.J. p 1470 note 31. 

92. Ky.—Comwell v. Com., 200 S.W. 

2d 286, 304 Ky. 182. 

Pa.—Ede v. Ruhe Motor Corp., 136 A. 
2d 151, 184 Pa.Super. 608—^Augus¬ 
tine V. Evert Lumber Co., 8 A.2d 
284, 184 Pa.Super. 167. 

Hickes v. Dravo Corp., Com.Pl., 
90 Plttsb.Leg.J. 496. 

XTothlng but suspenslon warranted 

Where a disability agreement has 
been made which contemplated pay- 
ments for a period of five hundred 
weeka, and within thls period, be¬ 
cause of a change in physical condi¬ 
tion of employee, employer is relieved 
from maklng pairments by action of 
the compensation board, relief em¬ 
ployer recelves is merely suspension 
of payments awaitlng further devel- 
opments. 

Pa.—Gairt v. Curry Coal Mining COh 
116 A. 382, 272 Pa. 494. 
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wliere the agreement itself expressly provides for 
a review on the ground of a change in condition;^^ 
or where it is shown that the agreement for com- 
pensation was entered into by the employee with 
the distinet understanding that the entire case might 
be opened for review in the event there was a 
change in his condition.®^ The express reservation 
of a right of review will not confer that right unless 
it exists by statute.^5 

Under some compensation acts, it is within the 
discretion of a compensation board or commission 
whether an award of compensation which is based 
on a stipulation between the parties will be set aside 
because of a change in the condition of the em¬ 
ployee, and a determination by a board or commis¬ 
sion on a petition to set aside such an award because 
of change in the employee^s condition will not be 
disturbed in the absence of any showing of abuse 


of discretion.^® 

If a review of a compensation agreement or 
settlement is sought on the ground of change in the 
condition of the employee, a change in condition 
must be shown,®^ and the change in condition must 
be such that lessens the eaming capadty of the em¬ 
ployee.^® The change in the physical condition of 
the employee must be causally connected with the 
original compensable accident,®® and there can be 
no review for incapacity caused by a new, sepa¬ 
rate, and different injury.i 

Under some compensation acts, compensation in 
addition to that provided for by agreement may be 
awarded where a change occurs in the condition 
of the employee which manifests itself in injuries 
which were not expressly enumerated in the origi¬ 
nal agreement or award which was based on the 


Miragrlia v. Publicker Commer- 
cial Alcohol Co., 174 A. 16, 113 Pa. 
Super. 487. 

Fnipose of provlsioa for texmliLatloii 
or saspensloxL 

Provision of compensation act con- 
ferrlngr on board authority to ter¬ 
minate agreement, or authority to 
suspend agreement, was intended to 
give employer remedy of obtaining 
termlnation of agreement on proof 
that disabillty of Injured employee 
has flnally ceased, or a suspension 
when disabillty has temporarily end- 
ed. 

Pa.—Stanella v. Scranton Coal Ca, 
186 A. 211, 122 Pa.Super. 506. 

Temporaxy snspansioiL 
Suspension of payments of com¬ 
pensation permltted by department 
of labor imder provisione of work- 
men’8 compensation act were intend¬ 
ed to be temporary and to operate 
only during period that petition for 
review of such agreement was pend- 
ing before department of labor, and 
such suspension was not intended to 
remain effective thereafter if appeal 
to superior court was takeh from de- 
cision of director of labor on petition 
to review. 

R.I.—Fanning & Doorley Const Co. 
V. Carvahlo, 112 A.2d 878—Mar¬ 
tius Fumiture Co. v. Perry, 86 A. 
2d 655. 79 R.I. 204. 

Overpayment 

Where employer actually pald 
more than employee was fairly entl- 
tled to by way of compensation, sus¬ 
pension of payments of compensation 
under prelimlnary agreement from 
flling of petition for review was not 
error. 

R.I.—Anaconda Wire & Cable Co. v. 
Silke, 68 A.2d 396, 74 R.I. 16. 

Suspension durixig Ixuprlsoiuiieat 
Where an injured employee was 
condned in penitentiary during peri¬ 


od he was to receive compensation 
payments under an agreement, an or- 
der suspending such payments dur¬ 
ing period of conflnement was im- 
proper, but because employee did not 
perfect an appeal from such order it 
became res judicata against his right 
to further compensation. 

Pa.—Stevenson v. Westmoreland Coal 
Co., 26 A2d 199, 344 Pa. 661. 

93. Tenn.—Phillips v. Memphis 
Fumiture Mfg. Co., 79 S.W.2d 676, 
168 Tenn. 481. 

71 aj. p 1469 note 26. 

94. S.C.—Cole V. State Highway De¬ 
partment, 2 S.F.2d 490, 190 S.C. 142. 

95. Me.—^Milton^s Case, 120 A. 533, 
122 Me. 437. 

71 aj. p 1469 note 26. 

96. Minn.—Wallace v. Leitzen, 68 N. 
W.2d 372, 243 Minn. 481—Batchel- 
der V. Northwestern Hanna Fuel 
Co., 30 N.W.2d 630, 226 Minn. 260. 

97. Conn.—^Makris v. Chase Brass & 
Copper Co., 71 A.2d 77, 136 Conn. 
340. 

Ga.—^Fortson v. American Sur. Co., 
89 S.E.2d 671, 92 GaJlpp. 625. 

Mich.—^Hemstreet v. Robert Gage 
Coal Co., Monitor Sugar Co. Divi- 
sion, 14 N.W.2d 501, 308 Mich. 674. 
Pa«—^Bencho v. Glen Alden Coal Co., 
184 A 663, 121 Pa.Super. 633. 

Wahs V. Wolf, 43 Pa.Dist & Co. 
644, afflrmed 42 A2d 166, 157 Pa. 
Super. 181. 

Tendemess foUowing amputatlon 
Where compensation waa pald un¬ 
der an approved agreement for am- 
putatlon of flngers, and subseauent- 
ly further compensation was sought 
because of tendemess at polnts 
where flngers were amputated, no 
further compensation would be 
awarded since tendemess at such 
points was direct, natural, and neces- 
sary resuit of amputation. 

Miebu—Stackhouse v. General Motors 
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Corp., Temstedt Mfg. Division, 287 
N.W. 452, 290 Mich. 249. 

98. Mich.—^Ealonsky v. Goebel 
Brewing Co., 276 N.W. 706, 282 
Mich. 638. 

99- IlL—Weymer v. Industrial Com¬ 
mission, 88 N.E.2d 841, 404 Itl. 271. 
Minn.—Wallace v. Leitzen, 68 N.W. 

2d 372, 243 Minn. 481. 

N.T.—Shafaransky v. Cosmos Foot- 
wear Corp., 96 N.T.S.2d 706, 277 
App.Dlv. 803. 

R.1.—^Macedo v. Atlantic Rayon Corp., 
103 A2d 64, 81 R.I. 339. 

71 C.J. p 1469 note 28. 

Subsequeut trouble not connected 
with ihjury 

An employee^s clatm for further 
compensation because of a change in 
physical condition could not be sus- 
tained where it was found that em¬ 
ployee had fully recovered from his 
accidental injury, and that his later 
trouble was not connected with ac¬ 
cidental Injury. 

Kan.—Smith v. Sonken-Galamba 
Corp., 88 P.2d 1114, 149 Kan. 693. 

1. N.T.—Shafaransky v. Cosmos 

Footwear Corp., 96 N.Y.S.2d 706, 
277 App.Div. 803. 

R,I.—Macedo v. Atlantic Rayon 
Corp., 103 A2d 64, 81 R.I. 339. 
Addltional compensation for separate 
disabillty 

Where an employee had received 
full compensation for loss of use of 
a leg, he would be entitled to addi- 
tional compensation only by estab- 
lishing that there were other specifl- 
cally identifled parts of his body 
which were affected as a direct re¬ 
suit of Injury which resulted in loss 
of use of leg and that other paxts of 
body affected resulted in a disabUity 
separate, apart, and distinet fro^ 
disabillty which followed loss of uso 
of leg. . - u-j . 
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agreement.2 Under other compensation acts, a 
change in the employee^s condition which will jus¬ 
ti fy a review of the agreement is a change which 
results from the injuries mentioned or described in 
the agreement;8 and an award of additional com¬ 
pensation may not be made for a new and differ¬ 
ent injury from the one described in the agreement.^ 
Where an employee sustained several injuries from 
one compensable accident, and the agreement for 
compensation referred to only one injury, there can 
be no review of the agreement because of a change 
in the employee^s condition which resulted from the 
injury which was not mentioned in the agreement.® 
Thus, if an agreement for compensation refers only 
to hernia as the cause of disability, a proceeding to 
review will not be justified for a change in the 
condition of the employee which results from a con¬ 
dition of the employee’s leg, even though the condi¬ 
tion of the leg was the resuit of the hernia.® 

Where an agreement is entered into for compen¬ 
sation for physical injuries, and thereafter the dis¬ 
ability of the employee continues because of a neu- 
rotic condition which was caused by the physical 
injuries, the neurotic condition may constitute the 
necessary change in condition which is required for 
an award of additional compensation,^ and the 
neurotic condition will not constitute a new and dif¬ 
ferent injury.® Further compensation may be 
awarded for the neurotic condition,® even though it 


might have been within the power of the employee to 
have avoided the development of the neurotic con- 
dition.i® 

It has been held that if an agreement for compen¬ 
sation must be approved by a board or commission, 
the agreement may be abrogated only by action 
taken by the board or commission.^ However, an 
agreement may be modified because of an increase 
or decrease of disability without an adjudication on 
the part of the compensation board or commission 
as to the extent of disability, and merely by a sub- 
sequent agreement properly approved.^® 

If the employee’s disability ends prior to the ex- 
piration of the time fixed by an approved agree¬ 
ment for the payment of compensation, the employer 
has the right to have payments thereunder ended on 
proper application to the compensation tribunal.^® 
Ordinarily, an agreement for compensation may be 
terminated only by following the statutory pro- 
cedure,^^ or by a supplemental agreement which 
is properly approved,i® and, regardless of the lan- 
guage used in the agreement, it may not be termi¬ 
nated by an unapproved agreement.^® As a gen- 
eral rule, an employer or insurer may not termi¬ 
nate an agreement by unilateral action,!^ and an- 
employer’s refusal to make further payments under 
a compensation agreement does not terminate the 
agreement.1® An employer who discontinues pay¬ 
ments imder an agreement without first obtaining 


Pa.—Flood V. Logan Iron & Steel Co., 
5 A.2d 621, 136 Pa.Super. 101. 

2. Mass.—rMacKLnnon’s Case» 190 N. 
B. 117, 286 Mass. 37. 

71 C.J. p 1469 note 29. 

3. II.I.—Day V. Almac^s Inc., 88 A. 
2d 926, 79 R.I. 867—^Peters v. Mon- 
owatt Elee. Corp., 79 A.2d 922, 78 
B.I. 134, reargrument denied 81 A.2d 
424, 78 R.I. 134. 

Oaly texncLS of acrzoement In issae 
On a petition to review an agree¬ 
ment for compensation only terms of 
agreement are in Issue and it cannot 
be attacked or otherwlse amended 
except as provlded by statute. 

R.L—Capobianco v. United Wlre & 
Supply Corp., 82 A.2d 170, 78 B.I. 
309. 

Conoealment of one injury 

Where an employee sustained an 
accldental injury to a testlcle and 
also to his back, and entered into a 
stipulation for compensation for in¬ 
jury to testicle without discloslng: 
back injury, and stipulation was 
basis of an award, in vlew of con- 
cealment of back injury It would not 
constitute an abuse of discretion on 
part of compensation commission to 
refuse to vacate award where it was 


shown that employee’s condition had 
changed as a resuit of back injury 
but had not changed as a resuit of 
testlcle Injury. 

Minn.—Wallace v. Leitzen, 68 N.W. 
2d 372, 243 Minn. 481. 

4i R.I.—A. D. Juilliard & Co. v. De 
Conti, 102 A.2d tl6, 81 R.I. 260— 
Colored Worsted Mill v. Persechi- 
no, 98 A.2d 869, 81 PLI. 30—Green- 
vllle Pinlshing Co. v. Pe 2 a», 98 A. 
2d 826, 81 R.I. 20—Stillwater Wor¬ 
sted Mills V. Mehegran, 98 A.2d 267, 
80 R.I. 449—^Peters v. Monowatt 
Elee. Corp., 79 A.2d 922, 78 B.1. 134, 
reargument denied 81 A.2d 424, 78 
R.I. 134. 

5. Mlch.—Stackhouse v. General 
Motors Corp., Temstedt Mfg. Divi- 
sion, 287 N.W. 452, 290 Mich. 249. 

6. R.I.—^Petere v. Monowatt Elee. 
Corp., 79 A.2d 922, 78 K.I. 134, re- 
argument denied 81 A.2d 424, 78 B. 
I. 134. 

7. Idaho.—Skelly v. Sunshine Min. 
Co., 109 P.2d 622, 62 Idaho 192. 

8. B.I.—Greenvllle Pinishing Co. v. 
Pezza, 98 A.2d 826, 81 B.I. 20— 
Stillwater Worsted Mills v. Mehe- 
gan, 98 A.2d 267, 80 B.I. 449. 

9. Mlch.—^Bajkovich y. Oliver Iron 
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Min. Co., 290 N.W. 366, 292 Mich.. 
162. 

10. Idaho.—Skelly v. Sunshine Min. 
Co., 109 P.2d 622, 62 Idaho 192. 

11. N.J.—W'allenstein v. Hartford 
Acc. & Indem. Co., 34 A.2d 402, 21 
N.J.M1SC. 378. 

12. N.J.—^Perraro v. Zurcher, 79 A. 
2d 473, 12 N.J.Super. 231. 

13. Ind.—Grant Coal Mining Co. v. 
Coleman, Ind., 179 N.B. 778, 204- 
Ind. 122. 

71 C.J. p 1470 note 37. 

14. B.I.—^Frenler v. United Wire &• 
Supply Corp., 119 A,2d 724—Go- 
beille v. Bay’s Inc., 14 A.2d 241, 68* 
B.I. 207—Garpenter v. Globe In¬ 
dem. Co., 14 A.2d 236, 66 BI. 194,. 
129 A.L.B. 410. 

15. B.L—Gobeille v. Bay’s Inc., 14 

A. 2d 241, 66 B.L 207—Carpenter 
V. Globe Indem. Co., 14 A.2d 235, 66- 

B. I. 194, 129 A.L..B. 410. 

16. B.I.—Carpenter v. Glove Indem.. 
Co., supra. 

17. B.I.—^Prenier v. United Wlre dr 
Supply Corp., B.L, 119 A.2d 724. 

18. Pa.—^Pikutas v. Glen Alden Coal 
Co., 194 A. 766, 129 Pa.Super. 67— 
Furman v. Standard Pressed SteeL 
Co., 169 A. 243, 111 Pa.Super. 44. 
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authorization to do so takes the risk of being able 
to justify such discontinuance by proving that the 
employee^s disability had ceased at or before the 
time payments were stopped.1^ 

An agreement for the payment o£ compensation 
may be suspended when it is shown that the em- 
ployee is eaming and receiving wages equivalent to 
those eamed prior to the injiiry,20 and it is not nec- 
essary to show that the employee*s disability has 
temporarily ceased but the fact that the employee 
is receiving equivalent wages is not sufficient to 
justify the termination of an agreement for com- 
pensation.^2 An employer may obtain a review be- 
cause of a change in the condition of the employee 
without having to show that the employee in fact 
has eamed wages since the injury was sustained.^^ 
However, a temporary or intermittent cessation of 
total disability under an agreement to pay compen¬ 
sation during the period of total disability is not 
such a cessation as will justify the termination of 
an agreement^^ 

On the employeris petition to terminate a compen¬ 
sation agreement on the ground that the employee 
has recovered sufficiently to engage in light work, 
the employee must, to prevent a termination, show 
that no source of permanent employment is open to 
one under the disadvantages which he suffers 
the criterion is not that the employee cannot perform 
the work he engaged in before the accident.^® 

Where the evidence tends strongly to show that 
the employee has recovered, his refusal to submit 
his person to an expert X-ray examination will re¬ 
quire the suspension of his right to compensation 
and when an agreement has been suspended by the 
compensation tribunal the employer is entirely free 
from liability to pay any compensation, unless there 


is a recurrence of disability within the period fixed 
fbr reinstatement.2* 

Where the statute so provides, a compensation 
case may be reopened after a final settlement receipt 
has been approved only if there is a change for the 
worse in the condition of the employee,^» and a nile 
of the compensation authorities which would per- 
mit the reopening of a case for reasons other than a 
change for the worse in the condition of the em¬ 
ployee will be invalid and of no effect.30 

The fact that there has been a determination on 
an application for review of an agpreement for com¬ 
pensation, whether that determination is that the 
employee^s condition has or has not changed, does 
not preclude a subsequent application for review, 
where the subsequent application alleges that since 
the prior application was determined there has been 
a change in condition.^! Where one provision of 
a compensation act authorizes a review of an agree¬ 
ment entered into under mistake of fact, and a 
different provision permits review where there has 
been a recurrence or increase in disability, the latter 
provision should control where an employee has en¬ 
tered into an agreement under the mistaken belief 
that disability has permanently ceased and subse- 
quently further disability develops.^2 

Settlement of death cladm, A provision author- 
izing a review and increase or diminution of com¬ 
pensation provided for by agreement is inapplicable 
where an agreement is entered into for compensa¬ 
tion death benefits.^s Where the widow and chil- 
dren are surviving dependents, the employer cannot 
have a compensation agreement terminated because 
the widow has received money in a settlement of 
her claim against a third person causing the death,^^ 
since the rights of the children, unless changed by 


19. Pa.—Pikntas v. Glen Alden Coal 
Co., 194 A. 766, 129 Pa.Super. 67. 

Brink v. Consolidation Coal Co„ 
S5 Pa.Dlst & Co. 551, 9 Som.Lesr.jr. 
269. 

Kesrro V. Glen Alden Coal Co., 
Com.Pl., 82 Luz.L.Ile£r, 192. 

20. Pa.—^Holtz V. McGraw & Bind¬ 
ley, 54 A.2d 906, 161 Pa.Super. 371 
—^Kelemon v. Relber, 63 A.2d 903, 
161 Pa.Super. 169—Sclpani v. 
Pressed Steel Cax Co., 28 A.2d 602, 
160 Pa.Super. 410. 

21. Pa.—Sclpani v. Pressed Steel 
Car Co., supra. 

Tfnder prior statute 
Prior to amendment of compen¬ 
sation act In 1939, only ground for 
suspendlng an agrreement for com¬ 
pensation, or an award based on an 
agreement, was that employee’s dis¬ 
ability had temporarily ceased. 


Pa.—Chubb v. Allegheny Country 
Club, 24 A.2d 650, 147 Pa.Super. 
146. 

22. Pa.—^Downs v. Liinton*s Liunch, 
6 A.2d 615, 334 Pa. 415. 

23. Mass.—Yass’ Case, 65 lT.E.2d 
549, 319 Mass. 297. 

24w Ind.--Swift & Co. v. Boblch, 163 
N.E. 232, 88 Ind.App. 64. 

25. Pa,—^Tednock v. Hazle Brook 
Coal Co., 167 A. 236, 109 Pa.Super. 
182. 

26. Pa.—^Tednock v. Hazle Brook 
Coal Co., supra. 

27. Mlch.'—^Rose v. Desmond Char- 
coal & Chemical Co., 172 N.W. 415, 
206 Mlch. 294. 

28. Pa.—Stanella v. Scranton Coal 
Co., 186 A. 211, 122 Pa.Super. 606. 
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29. Mlch.—Butler v. Mlllman, 269 
N.W. 877, 271 Mlch. 113. 

30. Mlch.—Butler v. Millman, 269 
N.W. 877, 271 Mlch. 113. 

31. Ga.—^Lumbermen*8 Mut, Cas. 
Co. V. Cook, 24 S.E.2d 309, 196 Ga. 
397, answer to certifled questlon 
conformed to 25 S.E.2d 67, 69 Ga. 
App. 131. 

N.J.—^Pugh V. Wlnslow Coust. Co., 
34 A.2d 281, 181 N.J.Law 23. 

32. Pa.—Augustine v. Bvert Lum- 
ber Co., 3 A.2d 284, 134 Pa.Super. 
167—Eberst v. Sears, Roebuck & 
Co., 3 A.2d 25, 183 Pa.Super. 427, 
reversed on other grounds 6 A.2d 
577, 334 Pa. 606. 

33. lowa.—Sheker v. Quealy, 4 N. 
W.2d 260, 282 lowa 429. 

34L Pa.—Satterfleld v. Wahlaulst, 
111 A. 268, 267 Pa. 878. 
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death, having been fixed by such agreement, are 
tinaifected by the action of their mother.*5 , 

§ 897. -Conclusiveness of Original 

Claim or Award 

On review of a compensation agreement or aettle- 
ment, or an award based on such agreement or eettle- 
ment, the agreement or settiement Is res Judicata, flnal, 
and binding, and constitutes a flnal determinatfon of such 
facts as are materlal to the existence of liability. 

Since an approved agreement or settiement for 
the payment of compensation is equivalent to a final 
award, judgment, or decree, as stated supra § 407, 
on review, such agreement or settiement, or an 
award based on such agreement or settiement and 
unappealed from, is res judicata and final,36 and, 
in the absence of fraud, accident, or mistake, is 
binding on the parties.^^ There may be no inquiry 
into the validity of the agreement,^» in the absence 
of an allegation of fraud or coercion,^^ and the 
authority of the board or commission to make an 
award on the agreement cannot be questioned on 
such a review^® On a petition by the employer for 
review on the ground that the particular injury de- 
scribed in the agreement no longer incapacitated the 


employee, it is not open to the employee to have 
considered a claim that there was an erroneous diag¬ 
nosis of the original injury 

Such agreement or settiement, or an award based 
on such agreement or settiement, constitutes a final' 
determination of such facts as are material to the 
existence of liabiliy,^^ the fact of employment,^* 
the fact of injury arising out of, and in the course 
of, employment,^^ and the fact of notice.^s 
agreement or settiement, or an award based there- 
on, is conclusive as to the compensability of the ac¬ 
cident or injury,^® as long as the facts on which the 
awarding of compensation was predicated continue 
to be the facts in the case.'*^ Likewise, where an 
award is made on stipulated facts, at a subsequent 
hearing on the grounds of changed conditions evi- 
dence of the stipulated facts need not be heard.^* 

Such agreement or settiement, or an award based 
thereon, may not be a final determination of the ex- 
tent of the injuries,^^ and may not be res judicata 
as to the employee^s condition at a time subsequent 
to the time the agreement or settiement was made or 
approved.^® Thus, an employee who in his original 
petition alleged a fifty per cent disability but com¬ 


as. Pa.—Satterfield ▼. WahlQulst, 
supra. 

Hight of dependent to Institute re¬ 
view for changre of condition see 
infra § 1472. 

36. Ga.—^Heath r. Standard Acc. 
Ins. Co., 96 S.E.2d 726, 94 Ga.App. 
648. 

Midi.—Sweet v. Bddy Paper Corp., 
6 N.W.2d 883, 303 Mich. 492. 

37. Ga.—^Heath v. Standard Acc. 
Ins. Co., 96 S.E.2d 726, 94 Ga.App. 
648. 

Idaho.—Zapantis v. Central Idaho 
Min. & MilL Co., 136 P.2d 154, 64 
Idaho 498—^Pruett v. Cranston 
Chevrolet Co., 121 P.2d 559, 68 Ida¬ 
ho 478—Shelly v. Sunshine Min- 
ing Co., 109 P.2d 622, 62 Idaho 192 
—Zapantis v. Central Idaho Min. 
& Mill. Co., 106 P.2d 113, 61 Idaho 
660. 

Mich.—^Roe v. Daily Record, 262 N. 
W. 830, 273 Mich. 6—Wilson v. Tit- 
tle Bros. Packing Co., 267 N.W. 
873, 269 Mich. 601. 

38. Ga.—^Heath v. Standard Acc. 
Ins. Co., 96 S.E.2d 726, 94 Ga.App. 
648. 

R.I.—Alredale Worsted Mills v. Cote, 
66 A.2d 802, 76 R.L 361. 

38. R.L—^Alredale Worsted Mills v. 
Cote, supra. 

4a Ga.—^Heath v. Standard Acc. 
.Ins. Co., 95 S.E.2d 726, 94 Ga.App. 
548. 

41. R.I.—^Eestennxan Bros. Mfg. Co. 
V. Greene, .102 A.2d 452, 81 B.I. 291. 


42. Mass.—Vass’ Case, 65 N.E.2d 
649, 819 Mass. 297—Amon's Case, 
52 K.E.2d 682, 315 Mass. 210— 
MacKinnon’s Case, 190 N.E. 117, 
286 Mass. 87. 

BEatter as to whioh agreemeiLt flnal 

Agreement entered into between 
employer, insurer, and employee de- 
terminlng that relation of employer 
and employee existed, that employee 
was injured in course of his employ- 
ment, that annual wage was nine 
hundred dollars, fixing weekly com¬ 
pensation at nine dollars and fifty- 
one cents, and that employee was 
entitled to receive compensation dur- 
ing period of total Incapacity, filed 
with, and approved by, industrial 
commissioner was a flnal determina¬ 
tion as to ali matters embraced in 
agreement with force and elfect of 
an award and not subject to review 
three years after filing. 

S.D,—Salmon v. Denhart Elevators, 
30 N.W.2d 644, 72 S.D. 110, opinion 
adhered to 88 N.W.2d 167, 72 S.D. 
263. 

43. Mass.—^Vass' Case, 65 N.E.2d 
649, 319 Mass. 297—Amon’s Case, 
62 N.E.2d 582, 315 Mass. 210— 
MacKinnon’s Case, 190 N.E. 117, 
286 Mass. 37. 

44. Mass.—Vass* Case, 65 N.B.2d 
549, 819 Mass. 297—Amon*s Case, 
52 N.E.2d 582, 315 Mass. 210— 
MacEinnon’s Case, 190 N.E. 117, 
286 Mass. 37. 

45. Mass.—^MacElinnon '3 Case, su¬ 
pra. 
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46. Mass.—Case of Virta, 192 N.E. 
98, 287 Mass. 602. 

71 C.X p 1470 note 46. 

47. Me.—^Healey’s Case» 126 A 21, 
124 Me. 54. 

4a Okl.—^Tulsa Lead & Zinc Co. v. 
Utton, 21 P.2d 748, 163 Okl. 192. 

49. lowa.—Sheker v. Quealy, 4 N.W. 

2d 250, 232 lowa 429. 

Mass.—^Vass* Case, 65 N.E.2d 549, 
319 Mass. 297—^Amon’s Case, 52 N. 
E.2d 582, 315 Mass. 210—MacKln- 
non's Case, 190 N.E. 117, 286 Mass. 
37. 

Approval not flnal determination of 
eztent of injuries 

N.J.—^Perraro v. Zurcher, 79 A2d 
473, 12 N.J.Super. 231. 

60. Ga.—^Hartford Acc, & Indem. 
Co. V. Carroll, 43 S.E.2d 722, 75 
Ga.App. 437. 

Under law effeotive at time of 
olaimant’8 inJnry, even adJudication 
by court in appeal case would not 
render res Judicata guestion of 
whether claimant might not be en¬ 
titled to further compensation for 
results of injury developing under 
continuing Jurisdiction of commis- 
sion, and, such being case, it would! 
appear equally ciear that a oompro- 
mise settiement of case on appeal 
to court would have no greater force- 
than would Judgment of such court 
in same case. 

Chio.—Clendenen v. Industrial Com¬ 
mission, 46 N.E.2d 108, 140 Ohio- 
St. 414. 
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promised with his employer on the basis of a twenty- 
five per cent disability is not, on a review to increase 
his compensation for increased disability, concluded 
by his original allegation to the extent that he can 
only receive compensation on the excess over fifty 
per cent.5i Such agreement or settlement, or an 
award based thereon, may, however, be condusive 
and binding as to the extent of the employee*s disa¬ 
bility at the time the agreement or settlement was 
made or approved;^^ and this is so even though the 
whole evidence produced at the hearing to determine 
whether there has been a change in the employee’s 
condition shows that the original award was 
wrong.55 A properly approved agreement or settle¬ 
ment is not a final determination of the pa 3 nnents to 
be made,®^ except as to payments for the period 
covered;®® but such agreement or settlement may 
be res judicata that the amount allowed was com¬ 
plete compensation for the injuries then known,®® 
and an unappealed award based on such an agree¬ 
ment fixes the amount to which the employee is 
entitled, and the amount remains £xed until in¬ 
creased or decreased at a subsequent hearing on a 
change in the employee’s condition.67 

On a petition to review an agreement for compen¬ 
sation because of a change in the condition of the 
employee, there may be a limitation as to the extent 


. to which the doctrine of res judicata will be ap- 
plied,58 and it may be applied only to such issues as 
were actually raised and decided in the prior ac- 
tion;5® and where it was not originally contended 
that the injury which was the subject of the com¬ 
pensation agreement had any psychical effects, the 
agreement as to such issue would not be res ju¬ 
dicata.®® 

I 898. — What Agreements or Settle- 
ments Are Reviewable 

a. In general 

b. Lump sum or commutation agreements 
a. In General 

Whether a compensation agreement or settlement Is 
subject to review because of a change In the condition of 
the employee usuaily will depend on the provislons of 
the compensation act and whether the agreement or 
settlement was approved in the required manner, and it 
may depend on the terms of the agreement or settle¬ 
ment itseif. 

Where the parties have entered into an agree¬ 
ment or settlement which determines the compensa¬ 
tion that is to be paid, whether there may be a re¬ 
view of such an agreement or settlement because of 
a subsequent change in the condition of the em¬ 
ployee may depend on the provisions of the compen¬ 
sation act;®i and, may also depend on whether the 


61. 1T.J.—Thoxnas v. LlondaJe 

Bleach, Dye & Prlnt Works, 164 A. 
642, 9 N.XM1SC. 366, afELrmed 169 
A. 313, 10 N.J.Misc. 266, afELrmed 
164 A 11, 110 N.JXaw 27. 

62. Ga.—^Lumbermen’s Mut. Cas. Co. 
V. Cook, 24 S.K2d 309, 195 Ga. 397, 
answer to certifled question con- 
formed to 25 S.E.2d 67, 69 Ga.App. 
131. 

Ga.—Travelers Ins. Co. v. Hammond, 
83 S.E.2d 676, 90 GaApp. 696<— 
Maryland Cas. Corp. v. Mitchell, 
62 S.E.2d 415, 83 Ga.App. 99. 
Idaho.—^Zapantls v. Central Idaho 
Min. & MilL Co., 106 P.^d 113, 61 
Idaho 660. 

ni.—^Pranklyn County Mining Co. v. 
Industrial Commlssion, 153 N.E. 
635, 323 111. 98. 

Ohlo.—State ex rei. Fortner v. In¬ 
dustrial Commission of Ohlo, 188 
N.B. 8, 127 Ohlo St 289. 

Binding to date of eatry 
An agreement of compensation 
falrly entered into and approved by 
referee in form of award, for partlal 
disability for statutory period, was 
binding on parties to date of entry, 
so that claimant who was entltled 
to revision of award to one for total 
and permanent disability, was entl¬ 
tled to compensation for Increased 
disability only from date of entry. 
Pa.—Kilgore v. State Workmen*a 


Ins. Fund, 198 A 294, 127 Pa.Su- 
per. 218. 

63. 111.—^De Bartolo v. Industrial 
Commission, 30 N.E.2d 677, 876 
111. 103. 

Conoealttent of evldenoe 

A concealment of evidence with 
respect to employee*s mental and 
physical condition, provided it was 
not done with mallcious intentlon, 
even though it resulted in an er- 
roneous approval by the board of a 
settlement agreement, would not 
warrant disturbance of settlement 
agreement. 

Idaho.—^Zapantis v. Central Idaho 
Min. & MilL Co.,. 136 P.2d 164, 64 
Idaho 498. 

64. Mass.—^Yass* Case, 65 N.E.2d 
649, 319 Mass. 297—Amon's Case, 
62 N.E.2d 582, 816 Mass. 210— 
MacKinnon’s Case, 190 N.E. 117, 
286 Mass. 37. 

N.J.—^Toohey v. Gorman, 12 A2d 873, 
126 N.J.L.aw 41. 

Beferee^s iliidlBg as to eaaming pow- 
er 

On an application for additional 
compensation where an agreement 
for compensation had been terminat- 
ed and an award made on findings 
by referee, flnding as to prospective 
eamings of employee was not res 
judicata of employee’s earning pow- 
er. 


Pa.—^Bush V. Lehigh Brick Co., 109 
A2d 206, 176 Pa.Super. 634. 

65. Mass.—Tass* Case, 66 N.E.2d 
649, 319 Mass. 297—Amon's Case, 
62 K.E.2d 682, 815 Mass. 210. 

66* Ariz.—^Russell v. Bald Bagle 
Mining Co., 33 P.2d 616, 44 Ariz. 
105. 

Compensatioa la asnonat provided 
for 

Having by Its approval of agree¬ 
ment adjudlcated that employee was 
entitled to compensation in amount 
stated in agreement, board was with- 
out authority of law to again adjudi¬ 
cate those Questions. 

Ga.—^Lumbermen’s Mut. Cas. Co. v. 
Cook, 24 S.E.2d 309, 196 Ga. 397, 
answer to certifled question con- 
formed to 26 S.E.2d 67, 69 GaApp. 
131. 

67. Ga.—^Moore v. American Llabil- 
ity Ins. Co., 19 S.B.2d 763, 67 Ga. 
App. 259. 

68. R.I.—^Di Vona v. Haverhill Shoe 
Novelty Co., 127 A2d 608. 

68. Itl.—^D1 Vona V, Haverhill Shoe 
Novelty Co., supra. 

60. R.I.—^Di Vona v. Haverhill Shoe 
Novelty Co., supra. 

61. Mo.—Mosier v. St. Joseph Lead 
Co.. App., 206 S.W.2d 227. t . 
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agreement or settlement has been approved by the 
compensation board or commission in the maimer 
required by the compensation act.®^ Under some 
compensation acts, an agreement or settlement 
which has not been approved by the proper tribunal 
in the required manner is not reviewable because 
of a change in the condition of the employeeand 
where a statute declares that the approval of an 
agreement by the compensation board will render 
it final and binding, a conditional approval by the 
board is not final and binding so as to deprive the 
board of further jurisdiction, no question of change 
of condition being involved.®^ 

Compensation act provisions authorizing modifica- 
tion, termination, suspension, or reinstatement of 
compensation agreements or settlements because of 
a change in the condition of the employee apply 
only if a valid agreement or settlement has been 
entered into by the parties,®® although such provi¬ 
sions may apply to compensation agreements which 
have been terminated or suspended as well as agree¬ 
ments which are existing.®® Such provisions may 
apply to both original and supplemental agree¬ 
ments,®*^ but do not apply where there has been a 
disallowance of a claim for compensation.®® It 
may also be necessary that the agreement be one in 
which the employer admits that the disability of 
the employee arose out of an industrial accident.®® 


An agreement for compensation may be effective 
as a complete settlement of a claim for compensation 
and as a bar to modification for a subsequent change 
in the employee’s condition if the agreement ex- 
pressly covers future, as well as past and present, 
disability arising out of the injury which is the 
basis of the claim but an agreement which does 
not cover future disability may be modified on ap- 
plication for review.*^^ On the other hand, a re- 
view on the ground of change in the condition of 
the employee may be permitted even though the 
agreement or settlement provides that there shall be 
no review,*^^ and clearly indicates that there is in- 
tended a full and final closeout of the claim for com- 
pensation.*^® 

Where no provision is made for review of a 
voluntary settlement, provision is made for a re¬ 
view of an award, a voluntary agreement for com¬ 
pensation which does not constitute an award is not 
subject to review because of a change in the condi¬ 
tion of the employee,and the fact that such agree¬ 
ments, to be effective, must be approved by the com¬ 
pensation board or commission, does not make them 
subject to review.7® On the other hand, under a 
provision conferring continuing jurisdiction on the 
board or commission over claims for compensa¬ 
tion, an agreement for compensation may be sub¬ 
ject to review for change in the employee^s condi¬ 
tion;*^® but where the act also provides for the 


N.J.—Federal Leather Co. v. De 
Bensis, 174 A. 163, 113 N.J.Law 
235. 

Rightmyer v. Totowa Borouffh, 8 
A.2d 772, 17 N.J.Mlsc. 300. 

62. Mich.—Scalzo v. Family Cream- 
ery Co., 14 N.W.2d 605, 308 Mlch. 
587. 

G-eiLeral order a^pprovincT aU pslor set- 

fllAIMAIIl-t.g 

Where department of labor Issued 
a general order approving all settle¬ 
ment recelpts flled prior to a named 
date in which no proceedings had 
been had within one year before such 
date, such general order waa suffi¬ 
cient approval to permit an appllca- 
tion for additional compensation be¬ 
cause of a change in employee’s 
physical condition. 

Mich.—Grycan v. Ford Motor Co., 
289 N.W. 146, 291 Mich. 241—| 
Poisson V. Department of Labor 
and Industry, 274 N.W. 336, 280 
Mich. 683—^Neveis v. Walbridge 
Aldinger Co., 270 N.W. 272, 278 
Mich. 214—Stetu v. Ford Motor 
Co., 269 N.W. 236, 277 Mich. 468 
—Weaver v. Antrim Iron Co., 265 
N.W. 446, 274 Mich. 493—Glampa 
V. Chrysler Corporation, 262 N.W. 
259, 272 Mich. 327. 

63. Ala.—Sloss Sheffleld Steel & 


Iron Co, T. Nations, 8 So.2d 833, 
243 Ala. 107. 

71 C.J. p 1471 note 63. 

Approval of agreements generally 
see supra § 406. 

64. Mich.—Seem v. Consolidated 
Fuel & Lumber Co., 209 N.W. 193, 
234 Mich. 637. 

65. Pa.—^Leeper v. Logan Iron & 
Steel Co., 198 A 489, 131 Pa.Super. 
172. 

66. Pa.—Flowers v. Liggett & My- 
ers Tobacco Co., 20 A2d 856, 145 
Pa.Super. 230—^Leeper v. Logan 
Iron & Steel Co., 198 A 489, 131 
Pa.Super. 172—Melody v. Bornot 
Inc., 170 A 408, 112 Pa.Super. 174 
—^Zupicick v. Philadelphia & Bead- ! 
ing Coal & Iron Co., 164 A 731, 
108 Pa.Super. 166. 

67. Pa.—^Leeper v. Logan Iron & 
Steel Co„ 198 A 489, 131 Pa.Super. 
172, 

68. Pa.—^Leeper v. Logan Iron & 
Steel Co., suprsu 

68. m.—Weymer v. Industrial Com¬ 
mission, 88 N.F.2d 841, 404 Bl. 271. 

70. Ohlo.—Clendenen v. Industrial 
Commission, 45 N.B.2d 108, 140 
Ohio St. 414—State ex rei. Wein- 
berger v. Industrial Commission, 
38 N.B.2d 399, 139 Ohio St 92. 
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71. Ohio.—State ex reL Weinberger 
V. Industrial Commission, supra. 

72. N.J.—Solazco V. Carol, 185 A 
510, 14 N.J.Misc. 435. 

73. N.J.—Streng*s Piece Dye Works 
V. Galasso, 191 A 874, 118 N.J.Law 
267. 

Solazco V. Carol, 186 A 510, 14 
N.J.Misc. 435. 

74. Mo.—^Mosier v. St Joseph Lead 
Co., App., 206 S.W.2d 227—Bliss 
V. Lungstras Dyelng & Cleaning 
Co., App., 130 S.W.2d 198—La Tour 
V, Green Foimdry Co., 93 S.W.2d 
297, 230 Mo.App. 1063—Dewey v. 
Union Electric Light & Power Co., 
App., 83 S.W.2d 203. 

76. Mo.—^Burnham v. Keystone 
Service Co., App., 77 S.W.2d 848. 
Approval by single member 
Fact that an agreement for com¬ 
pensation was approved by a single 
member of commission rather than 
by full commission would not ren¬ 
der agreement inoperative and there- 
by permit a review because of 
changed condition of employee. 

Mo.—^Morgan v. Jewell Const Co., 91 
S.W.2d 638, 230 MoApp. 425. 

76. OkL—Skelly Oil Co. v. Harrell, 
103 P.2d 88, 187 Okl. 412—Indian 
Territory Uluminating Oil Co. v. 
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entry of a final award, the effect of which is to de- 
prive the board or commission of further jurisdic- 
tion over any claim for the same injury or any re- 
sults arising from it, an agreement for compensa- 
tion on which a final award has been entered is not 
subject to review because of a change in the em- 
ployee^s condition which is due to the injury which 
was the subject of the agreement.^'^ 

Under a provision that all awards of compensation 
and all settlements by agreement, where the amount 
to be paid does not exceed the compensation for six 
months disability, shall be final and not subject to 
readjustment, a settlement pursuant to an award for 
ten weeks' compensation will predude additional 
compensation on the grounds of decreased capac- 
ity78 

"Open end” agreements, that is, agreements not 
fixing the date of the end of the compensation 
period, are held not to be reviewable in some juris- 
dictions;^® but in other jurisdictions where an 
agreement fixes the rate of payments but not the 
length of time of their continuance, the employee^s 
physical condition is left open for further inquiry, 
and, if facts justifying it are found, the payments 
may be ordered continued.80 Where a compensa¬ 
tion act provides for temporary or partial awards 
with the further provision that such awards shall 
remain open until a final award can be made, the 
parties may enter into an agreement for a tempo¬ 
rary or partial award which will be subject to 
modification from time totime.8i 

An agreement that there shall be no compensa¬ 
tion is not an ‘‘agreement for compensation” under 
a statute dedaring such a statute to be reviewable 
where there is a change in the employee’s condi- 
tion.82 Likewise, an employer’s pa 3 mient of a phy- 
sidan*s bili for attendance during the first two 
weeks of an injury is not such an agreement.^^ 
It has been held that there is an “agreement”, xmder 
a statute redting that an agreement or award, un¬ 


der the act providing for compensation in install- 
ments, may, within a certain period, be reviewed by 
the board on the ground of recurred, increased, or 
diminished disability, where there is a voluntary 
pa 3 mient by the employer of compensation, within 
the statutory period, and an acceptance thereof by 
the employee.^^ 

Under the provisions of some compensation acts 
the amount of compensation that will be paid for 
the disability or death of an employee may be in¬ 
creased if the injury was due to misconduct of 
the employer, as discussed supra §§ 332, 333, and, 
where the statute makes the employer rather than 
the insurer primarily liable for this increased 
amount, and further prohibits the shifting of this 
primary liability to insurer,®^ an agreement entered 
into between insurer and the injured employee 
for a compromise settlement, and providing for 
the release and discharge from all liability of the 
employer, does not predude the employee thereafter 
from proceeding against the employer to recover the 
additional amount that should be awarded because 
the injuries sustained by the employee were due to 
the misconduct of the employer.®® 

b. Lnmp Stim or Oonmiutation Agreements 

Whether lump sum settlements of compensation or 
commutations of payments Into lump aums may be re¬ 
viewed because of a change in the condition of the 
employee generaliy depends on the compensation act 
provisions, and also on whether the settlements are in- 
tended to be final and In full satisfactlon of future, as 
well as existlng, disability. 

Lump sum settlements of compensation are al- 
most always reviewable because of invalidating 
circumstances, such as fraud or mistake, existing 
at the time the settlement was made, as discussed 
supra § 410, and, under some compensation acts now 
or formerly existing, such settlements may be re¬ 
viewable because of a subsequent change in the con¬ 
dition of the employee, 87 and may be reviewed even 
though the settlement itself recites that payment 


state Industria! Commission, 90 P. 
2d 398, 185 Okl. 72. 

77. OkL—^Reinhart & Donovan v. 
Dean, 16 P.2d 85, 160 Okl. 116. 

78. Tenn.—^McCaslln v. Heatli, 8 6. 
W.2d 362, 157 Tenn. 380. 

78. Me.—^Hamers Case» 138 A. 866, 
126 Me. 401. 

71 C.J. p 1471 note 66. 

80. Mlch.—^Wilcox V. Claragb Foufi- 
dry & Mfgr. Co., 166 KW. 025, iJo 
Mich. 79. 

81. Mo.—Jones v. F. W. Woolworth 
Co., 122 S.W.2d 41, 234 Mo.Ax^. 
1189—^Weiss V. Anheuser-Buscn, 
Inc., 117 S.W.2d 682, 234 Mo.Apb. 
710. 


82. N.J.—^Benjamin & Johnes v. 
Brabban, 103 A. 688, 90 N.J.Iiaw 
355, afflrmed 106 A. 717, 92 N.J. 
Law 508. 

83. N.J.—^Benjamin & Johnes v. 
Brabban, supra. 

84. m.—Carson-Payson Co. v. In- 
dustrial Commission, 121 N.E. 264, 
285 111. 635—Simpson Const. Co. v. 
Industrial Board of Illinois, 114 N. 
E. 138, 275 111. 866. 

85. Wis.—J. Wilson Co. v. In¬ 
dustrial Commission, 263 N.W. 204, 
219 Wis. 463. 

86. Wis.—^R. J. Wilson Co. v. Indus¬ 
trial Commission, supra. 
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87. Ind.—In re Holland, 126 N.E. 

236, 72 Ind.App. 588. 

XTonsolLednle adjustment or settle- 
ment 

Where an award of compensation 
was rescinded by board for lack of 
proof of causal relatlon and case re- 
heard, and on rehearlnsr a so-caUed 
nonschedule adjustment or settle¬ 
ment was consummated with referee 
approval, such adjustment, not rec- 
ognlzed by any statutory provision, 
was not blnding on employee with 
respect to reopenlngr of his claim. 
N.Y.—^Maschebet v. Success Bakln^r 

Co., 100 N.T.S.2d 614, 277 AppJ)lv. 

1069. 
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constitutes a complete settlement for present and 
future disability.^^ Under other compensation acts, 
now or formerly existing, such settlements are not 
subject to review because of a change in the condi- 
tion of the employee.^® This is particularly true 
where the lump ^um settlement is intended to be 
and in full satisfaction of all daims, and 
where the settlement has been approved in the 
manner required by the compensation act.^^ How- 
ever, an unauthorized lump sum settlement may be 
set aside because of a subsequently appearing disa- 
bility,®^ and a change in the conition of the em- 
ployee may authorize a review of a lump sum set¬ 
tlement which was not approved in the manner re- 
quired by law,®^ even though the agreement spe- 
cifically waives the right of review.*® 

Furthermore, although it may be within the pow- 
er of a compensation board to approve a lump sum 
settlement and make it final and binding and not 
subject to review under any condition,*^ if the lump 
sum settlement which is approved provides that it 
is subject to limitations and conditions set out in the 
compensation act, it will be subject to review be¬ 
cause of a change in the condition of the employee, 
even though the settlement agreement specifically 
covers all types of disability, past, present, and fu¬ 
ture, resulting from the accidental injury.*® An 
agreement which is merely a settlement into one 
lump sum of the remaining weeks of compensation 
yet due without reference to any other award which 
might be made for change of condition, may be re- 
viewed for change of condition.** 

Where one provision of a compensation act 


authorizes a review of compensation settlements 
if the amount exceeds the compensation for six 
months disability, and another provision prohibits 
review of lump sum settlements, an award of com¬ 
pensation for more than six months disability which 
ordinarily would be reviewable under the first pro¬ 
vision, is not reviewable because of the second pro¬ 
vision where there was an agreemnt for lump sum 
payment**^ 

A commutation of deferred payments into a lump 
sum may be reviewed because of a change in the 
condition of the employee,** and a commutation of 
periodical pajrments of compensation, which is not 
regarded as a compromise or settlement of compen¬ 
sation or a determination of amount by agreement of 
parties, but merely a mathematical computation of 
the present value of a series of future payments, 
may be reopened and reviewed because of a change 
in the condition of the employee, or because the 
periodical payments as commuted into a lump sum 
payment were not in the interest of justice.** 

§ 899 . -Effect of Satisfaction, Receipt, 

or Release 

After a compensation aareement has been satfsfied 
by payment, whcther there may be a review because of 
a aubsequent change in the condition of the empioyee is 
generaily determlned by the provisions of the governing 
compensation act. 

After an agreement for compensation has been 
satisfied by payment, whether there may be a re¬ 
view because of a change in the condition of the 
employee frequently depends on the particular provi¬ 
sions of the compensation act which are applicable.^ 


88. GtL .—Globe Indemnlty Co, v. 
Lankford, 184 S,B. 867, 85 Ga.App. 
599. 

S9. Tenn.—Hay v. Woosley, 186 S. 

W.2d 988, 175 Tenn. 476. 

71 C.J. p 1472 note 64. 

90. Ariz.—Doyle v. Old Dominion 
Co., 84 P.2d 401, 44 Arlz. 128. 
Idaho.— Llmprecht v. Bybee, 281 P. 

2d 1047, 76 Idaho 293. 
m.—^Michelson v. Industrial Com- 
mlsslon, 81 N.B.2d 940, 875 111* 
462. 

Mich.—^Meyers ▼. Iron County, 298 UT. 
W. 808, 297 Mich. 629--Catlna v. 
Hudson Motor Car Co., 262 N.W. 
266, 272 Mich. 377. 

Mont.—^Moffett V. Industrial Acc. 
Bd., 801 P,2d 840. 

N.H.—ICing V. Knlanick, 98 A.2d 866, 
98 N.H. 247. 

N.C.—^Morgan v. Town of Norwood, 
191 S.B. 846, 211 N.a 600. 

S.C, —Atkins V. Charleston Shlp- 
bullding & Drydock Co., 88 SJB.2d 
46, 206 S.C. 68. 

71 aj. p 1471 note 61. 


91. Mlnn.—Johnson v. Plllsbury 
riour Mills, 246 N.W. 619, 187 
Minn. 362. 

92. IlL—Board of Education of City 
of Chlcago V. Industrial Commis- 
sion, 15 N.E.2d 288, 368 Bl. 564. 

93. 111.—^Board of Education of City 
of Chicagro v. Industrial Commis- 
sion, supra. 

94. S.C.—Atkins V. Charleston Sbip- 
bulldingr & Drydock ,Co., 88 S.B.2d 
46, 206 S.C. 68. 

95. S.C.—Atkins v. Charleston Shlp- 
buildingr & Drydock Co., supra. 

96. Mo.—Oard v. Hope Englneering 
Co., App., 64 S.W.2d 707. 

97. Tenn.—^Hay v. Woosley, 135 S. 
W.2d 933, 176 Tenn. 476. 

98. Mich.—Catina v. Hudson Motor 
Car Co., 262 N.W. 266, 272 Mich. 
877. 

Xjtah.—Barber Asphalt Corp. v. In¬ 
dustrial Commlssion, 185 P.2d 266, 
108 Utah 871. 

71 C.J. p 1471 note 68. 

316 


99. N.T.—Cretella t. New York 
Dock Co., 46 N.E.2d 429, 289 N.T. 
254. 

La Felice v. Stone & Wllkle, 83 
N.T.S.2d 942, 263 App.Div. 511. 

71 C.J. p 1471 note 69. 

Commutation of payments; lump 
sum payments see supra SS 887> 
852. 

Validity of agreements and compro¬ 
mise settlements sronerally see su¬ 
pra S 402. 

1. m New Jersey 

(1) As a resuit of 1931 amendment 
of compensation act it became im- 
material to rigrht of review for 
change in condition of employee 
whether compensation had been paid 
under an agreement which was ap¬ 
proved by an award entered after 
formal hearlng, or whether compen¬ 
sation was paid under an agreement 
approved by commlssion without a 
formal hearing. 

N.J.—Solazco V. Carol, 186 A. 610, 14 
N.J.Misc. 485. 

(2) In cases decided under law as 
it existed prior to 1931 amendment. 
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The generally accepted nile is that where compensa- 
tion has been paid and the award approved and the 
case closed, it may stili be reopened on the grounds 
of a change in the employee*s condition,^ where the 
question of the permanency of the injuries was not 
considered in the settlement;* and a final receipt^ 
or a release® will not preclude a review on such 
grounds; not even, it has been held, where the 
receipt recites that the disability has ceased.® 

On the other hand, under some compensation acts 
an award of compensation which is based on an 
agreement and which has been satisfied by payment, 
may not thereafter be reopened and reviewed be- 
cause of a change in condition,^ particularly where 
there has been an approval of a final receipt,® and 
where the compensation was paid imder an agree¬ 
ment which did not call for continuing payments.® 
If a settlement agreement may be reviewed because 
of a change in the condition of the employee, it may 
be reviewed where the receipt expressly States that 


it is subject to review as provided by law;^® but 
if a settlement agreement may not be reviewed on 
the ground of a change in the condition of the em¬ 
ployee, a statement in the receipt that it is subject 
to review as provided by law may not subject the 
agreement to review where it is shown that there 
has been a change in the condition of the em- 
ployee.i^ Thus, the provision in a settlement re¬ 
ceipt that it is subject to review as provided by law 
may be meaningless except as a suggestion that 
there may be resort to equitable relief .12 Where 
the judgment is limited to a fixed period, a satis- 
faction instrument based on such judgment will not 
bar a future right of action for a continuance of 
compensation.1® 

If compensation is sought for further disability 
after payment has been made under an agreement 
for compensation and after a receipt has been exe- 
cuted, the receipt may be set aside,^^ but, under a 
statute so providing, it may be discretionary with- 


whether there could be review be -1 
cause of changre in condition depend- | 
ed on whether payment was pursuant 
to an asrreenient approved by board 
after formal hearing, or was pursu¬ 
ant to an agreement approved wlth- j 
out formal hearing. | 

N.J.—^Pederal Leather Co. v. De- 
Rensls, 174 A. 163, 113 K.J.Liaw 
236. 

71 C.J. p 1472 note 71. 

8. Colo.—^Moflat Coal Co. v. Gian- 
kos, 162 P.2d 681, 112 Colo. 585— 
WUllam E. Russell Coal Co. v. 
Zinge, 147 P.2d 866, 112 Colo. 171. 
—^Fulton Bag & Cotton Mills v. 
Dean, 61 S.E.2d 584, 82 GaAipp. 
494. 

Pa.—^Kissel v. BCarbison-Walker Re- 
fractories Co., 41 A.2d 434, 157 Pa. 
Super. 37—^Parks v. SusQuehanna 
Collieries Co., 27 A.2d 481, 149 Pa. 
Super. 585—Huerbin v. D. L. Clark 
Co., 14 A.2d 175, 140 Pa.Super. 406 
—Shetlna v. Pittsburgh Terminal 
Coal Corporation, 178 A. 727, 114 
Pa.Super. 108. 

S.C.—Cromer v. Newberry Cotton 
Mills, 28 S.E.2d 19, 201 S.C. 849— 
Oorpns gnxls quoted in. Cole v. 
State Highway Department, 2 S.E. 
2d 490. 190 S.a 142. 

71 C.J. p 1472 note 72. 

8. Okl.—^Burleson & Pack v. Shot- 
well, 14 P.2d 238, 169 Okl. 27. 

S.C.—Cromer v. Newberry Cotton 
MUls, 28 S.E.2d 19, 201 S.a 849— 
Cotptu Jtirls quoted in Cole v. 
State Highway Department, 2 S. 
E.2d 490, 498, 190 S.C. 142. 

4. Ind.—Syler & Syler v. Luse, 6 
N.B.2d 130, 108 IndJiipp. 47. 

Md.—^Porter v. Bethlehem-Fairfleld 
Shipyard, 58 A.2d 668, 188 Md. 668. 
Pa.—Ralston v. Baldwin Locomotive 
Works, 41 A.2d 861, 156 Pa.Super. 


678—Smith v. Union Collieries Co., 
88 A.2d 407, 166 Pa.Super. 889— 
Hite V. Rockhill Coal Co., 80 A.2d 
212, 161 Pa.Super. 284—Coder v. 
Pittsburgh Des Moines Steel Co., 
16 A.2d 662, 142 Pa.Super. 407— 
Augustine v. Evert Lumber Co., 3 
A.2d 284, 134 Pa.Super. 167— 

Eberst v. Sears, Roebuck & Co., 8 
A.2d 26, 188 Pa.Super. 427, revers- 
ed on other grounds 6 AL.2d 677, 
884 Pa. 605—^Horwath v. Edward 
G. Budd Mfg. Co., 191 A. 675, 127 
Pa.Super. 154—Shetina v. Pitts¬ 
burgh Terminal Coal Corporation, 
173 A 727, 114 Pa.Super. 108. 

Krejdovsky v. Westinghouse 
Elee. & Mfg. Co., Co., 96 Pittsb. 
Leg.J. 16. 

R. I,—Stamlno v. George A FuUer 
Co., 48 A2d 861, 72 R.I. 91. 

S. C.—Cromer v. Newberry Cotton 
Mills, 28 S.E.2d 19, 201 S.C. 849— 
Oorpns Jnrls quoted in, Cole v. 
State Highway Department, 2 S.E. 
2d 490, 498, 190 S.C. 142. 

71 C.J. p 1472 note 74. 

6. S.C.—Cromer v. Newberry Cotton 
Mills, 23 S.E.2d 19, 201 S.C. 849— 
Gorpos Juris quoted iu Cole v. 
State Highway Department, 2 S.E. 
2d 490, 493, 190 S.C. 142. 

Utah.—^Barber AsphaJlt Corp. v. In¬ 
dustria! Commission, 135 P.2d 266, 
103 Utah 871. 

71 C.J. p 1472 note 76. 

S. S.C.—Cromer v. Newberry Cotton 
Mills, 28 S.E.2d 19, 201 S.C. 349— 
Corpus Juris quoted ia Cole v. 
State Highway Department, 2 S. 
E.2d 490, 498, 190 S.C. 142. 

71 C.J. p 1472 note 76. 

7. IU.—^Madsen v. Industrial Com¬ 
mission, 50 N.E.2d 707, 383 IlL 

I 590. 


Mo.—^Bumham v. Keystone Service- 
Co., App., 77 S.W.2d 848. 

S.D.—Nilsson v. Erueger, 297 N.W. 
790, 68 S.D. 11—Chittenden v. Jar- 
vis, 297 N.W. 787, 68 S.D. 6. 

71 C.J. p 1472 note 67. 

8. Mo.—State ex reL Saunders v. 
Missouri Workmen*s Compensa¬ 
tion Commission, 68 S.W.2d 67, 833 
Mo. 691. 

Satterly v. Mueller, App., 119 S. 
W.2d 449. 

Beoelpt oa Waafc ftinilshed by oonu- 
ulssioa 

Where compensation act required 
employers to report ali payments or 
compensation on blanks fumlshed by 
commission, and only such blanks- 
could be used, a report by employer 
on a flnal report and settlement form 
which contained a provision that re¬ 
ceipt was subject to review would? 
not authorize a review which was- 
not provided for by statuta 
111.—^Madsen v. Industrial Commis¬ 
sion, 50 N.K2d 707, 383 111. 590. 

9< Mo.—Bumham v. Keystone Serv¬ 
ice Co., App., 77 S.W.2d 848. 

71 C.J. p 1472 note 69. 

10. S.C.—Cole V. State Highway De¬ 
partment, 2 S.E.2d 490, 190 S.CL 
142. 

11. Mo.—Satterly ▼. Mueller, App., 
119 S.W.2d 449. 

12. N.BL—^Robbins v. Nims, 7 A2di 
261, 90 N.H. 656. 

13. N.J.— Zizza. V. W. H. Compton» 
Shear Co., 164 A 897, 11 N.J.Misa 
81. 

71 C.J. p 1472 note 70. 

14. Pa.—^Repper v. Eichelberger 
Co., 181 A 879, 120 FaSuper. 19. 

Levins v. Philadelphia Hospita!,. 
85 Pa.Dlst & Co. 479. 
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a compensation board or commission whether to 
set aside a settlement evidenced by a final receipt.i5 

§ 900. — Effect of Nature of Disability 

If a compensation agreement or settlement Is subject 
to review because of a change In the cordition of the 
employee, modiflcatlon may be allowed if disability has 
Increased or decreased. 

Ordiiiarily, if a compensation agreement or settle¬ 
ment is subject to review because of a change in 
the condition of the employee, modificaticm may be 
allowed by the compensation tribunal if the inca- 
pacity of the employee has increased or decreased,^® 
and in the absence of a change in the condition of 
the employee modification may be denied.^^ Thus, 
if an agreement is for compensation for a specified 
per cent of disability, there may be no review and 
an award of compensation for a greater per cent 
of disability, in the absence of any increase in the 
disability of the employee.^* If an agreement for 
compensation finally determines the amount of com¬ 
pensation to which the employee is entitled, the sub- 
sequent increase, decrease, or even absence ©f dis¬ 
ability will not authorize a review of the agree¬ 
ment and, accordingly, where pursuant to agree¬ 
ment an injured employee has received full com¬ 
pensation for a specific injury, further compensation 
may not be awarded for that injury ;20 and if full 


compensation has been paid under an agreement, 
the fact that a surgical operation would materially 
reduce the disability of the employee does not jus- 
tify an order requiring that the employee be ten- 
dered such remedial operation.^i Fur^ermore, if an 
agreement is for compensation for the destruction, 
or permanent loss of the use, of a member of the 
body, as, an arm, leg, or eye, tbereafter no review 
may be had for further compensation if there was in 
fact the destruction, or permanent loss of the use, of 
the member,22 and the extent of disability, inca- 
pacity to labor, or loss of eaming power, consequent 
on such destruction or loss of use of the member is 
immaterial but if in fact the employee did not 
suffer the destruction or loss of use of a member of 
the body, there may be a review of the agreement 
and an award of further compensation where a 
change in the condition of the employee is shovmM 

Where the stipulation and receipt and order all 
recite that the cause is subject to the continuing ju- 
risdiction of the commission on a change of condi¬ 
tion, the additional award for permanent partial dis¬ 
ability may be made without a showing of a change 
of condition.^5 Where an approved agreement pro¬ 
vides for weekly payments during total disability, 
an employee's subsequent petition for further com¬ 
pensation for an alleged disablement since the date 


Shaw V. H. C Frlck Coke Co., 
Com.PL, 4 Fay.Li.J. 242—^Morgan v.' 
Penn Anthracite Collleries Co., 
Com.PL. 43 LaclLJur. 163—Phillips 
V. Coxe Bros. Co., Com.PL, 32 Luz. 
L..Reg. 457, amrmed 6 A.2d 445, 135 
Pa.Super. 186—^HolEman v. Mc- 
Clane Mining Co., Com.PL, 13 
Wash.Co. 105. 

15. Zh liEiiiiLesota 

(1) Text rule is followed. 

Minn.—^Lappinen v. Union Ors Co., 
23 N.W.2d 8, 224 Minn. 395. 

(2) Under earller statutes a set¬ 
tlement in a compensation case 
which was approved by industrial 
commission and under which pay- 
ment had been made, became final 
at expiratlon of time permitted for 
review, precluding commission from 
thereafter reopening case. 

Miim.—^Predericlcson v. Bums Lum- 
ber Co., 261 K.W. 479, 195 Minn, 
660. 

16- Ga.—^Royal Indem. Co. v. Ban- 
nlster, 62 S.F.2d 765, 82 Ga.App. 
845. 

Ky.—Sohaab v. Irwin, 183 S.W.2d 
814, 298 Fy. 626. 

N.J.—^Nagy v. Ford Motor Co., 72 A. 
2d 802, 8 N.J.Super. 387, reversed 
78 A.2d 709, 6 N.J. 341. 

Bush v. Budolph, 187 A. 786, 14 
N.J.Misc. 869. 

OkL—^Farris-Cantrell v. State Indus¬ 


trial Commission, 82 P.2d 984, 183 
Okl. 466. 

Pa.—^Berkhamer v. Heinsling, 28 A. 
2d 807, 160 Pa.Super. 461—Kilgore 
V. State Workmen^s Ins. Fund, 193 
A. 294, 127 Pa.Super. 213. 

R. I.—^Martin v. Silvertown Garage, 
173 A. 352, 64 R.I. 388. 

S. D.—^Middleton v. City of Water- 
town, 16 N.W.2d 39, 70 S.D. 168. 

71 C.J. p 1473 noto 78. 

Eniployeir’8 petitioiL for review 
An employer*s petition for review 
of a prelimlnary agreement for com¬ 
pensation on ground that employee’s 
incapacity has ceased cannot be sus- 
tained where it is not shown that in- 
capaclty has ceased. 

R.I.—^Narragansett Hotel, Inc. v. 
MaUozzi, 103 A.2d 355, 81 R.I. 389. 

17. Idaho.—Anderson v. Potlatch 
Forests, 291 P.2d 859, 77 Idaho 
263. 

18- Ga,—Moore v. American Liabil- 
ity Ins. Co., 19 S.E.2d 768, 67 Ga. 
App. 269. 

N.J.—Nagy v. Ford Motor Co., 72 A 
2d 802, 8 N.J.Super. 387, reversed 
on other grounds 78 A2d 709, 6 N. 
J. 341. 

19. Pa.—^Vanaskie v. Stevens Coal 
Co., 2 A2d 631, 183 Pa.Super. 457 
—^McGarvey v. Conemaugh Lum- 
ber Co., 174 A 609, 114 Pa.Super. 
868 . 


2i9. Pa.—Will V. Stinemen Coed & 
Coke Co., 87 A2d 104, 170 Pa.Su¬ 
per. 446. 

Compensatloo. for loss of use 

Where an employee had received 
full compensation for injury, and 
subseguently it was necessary to 
amputate injured part, further com¬ 
pensation would not be cdlowed be¬ 
cause of amputation. 

Pa.—Will V. Stinemen Coal & Coke 
Co., 87 A2d 104, 170 Pa.Super. 446. 

21. Pa.—'Vanaskie v. Stevens Coal 
Co., 2 A2d 631, 133 Pa.Super. 457. 

22. Pa.—^Berkhamer v. Heinsling, 
28 A2d 807, 150 Pa.Super. 461— 
Lewis V. Bethlehem Mines Corp., 
18 A2d 107, 140 Pa.Super. 128— 
Flood V. Liogan Iron & Steel Co., 
6 A2d 621, 136 Pa.Super. 101— 
CroU V. Miller, 2 A2d 627, 133 Pa. 
Super. 448. 

26. Pa.—^Berkhamer v. Heinsling, 28 
A2d 807, 150 Pa.Super. 461—^Lew- 
is V. Bethlehem Mines Corp., 13 A 
2d 107, 140 Pa.Super. 128—Flood 
V. Logan Iron & Steel Co., 6 A2d 
621, 136 PeuSuper. 101—Croll v. 
Miller, 2 A2d 527, 133 Pa.Super. 
448. 

sL Pa.—Zellner v. BCaddock Mining 
Co., 10 A2d 918, 139 Pa.Super. 16. 

2^ Okl.—West Tulsa Pipe & Sup- 
ply Co. V. Ivory, 23 P.2d 148, 164 
OkL 112. 
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of his injury will be denied.26 It has been held that, 
notwithstanding an approved agreement reciting 
that compensation was to be paid at a certain rate 
during present disability and additional compensa¬ 
tion would be paid for subsequent incapacity due 
to the same injury, the employee, if there was a re- 
fusal to pay, may ask for a determination of perma¬ 
nent impairment.27 

Usually the change must have occurred after 
the agreement was madeas or approved,^9 and a 
statute providing that an agreement for compensa¬ 
tion may be modified at any time by a formal award 
when the disability of the employee has increased 
or diminished relates only to an increase or dimin- 
ishment of disability occurring subsequent to the 
judgment awarding compensation on the agree¬ 
ment,30 and such a statute does not authorize a 
correction or revision of errors residing in the ad- 
judication.3i 

An agreement for compensation for partial dis¬ 
ability usually does not operate as a bar to a subse¬ 
quent award of compensation for total disability,32 
providing total disability can be shown;33 but an 
agreement for compensation for total disability is 
generally not subject to review for further compen- 
sation,34 and this is true notwithstanding the em¬ 
ployee is suffering from more physical pain and in- 
firmity than before.35 An agreement for compensa¬ 
tion for total disability may, however, be reviewed 
where the condition of the employee has improved, 
and the agreement will not prevent a subsequent 
award for partial disability if it is found to ex- 
ist.33 

Whether further compensation may be awarded 
may depend on whether the settlement was for 
temporary or permanent disability,37 and it may be 
for the compensation board or commission to de- 
termine whether the settlement was for temporary 


or permanent disability where the record in the 
cause is in such condition that it does not disclose 
this fact.33 A change in an employee^s condition 
from industrial handicap to partial incapacity to 
Work will authorize an award of further compensa¬ 
tion, although the employee had received compensa¬ 
tion in a lump sum settlement for his industrial 

handicap.39 

The fact that an employee, at the time of the pay- 
ment of compensation for total temporary disability, 
may have known that he had permanent partial dis¬ 
ability, did not impose on him the duty to make 
known such fact, or, because of his silence, estop 
him to thereafter ask for compensation for perma¬ 
nent partial disability.^® 

Where a statute permits reclassification of a dis¬ 
ability on proof that the previous classification was 
erroneous and not in the interest of justice, a com¬ 
pensation settlement may be reviewed without the 
necessity of showing a change in the condition of 
the employee.^i 

§ 901. Persons Entitled to Relief 

Ordfnarily, any party tn Interest may obtatn a re¬ 
view of an agreement for compensation because of a 
change In the condition of the employee. 

Ordinarily, compensation act provisions do not 
restrict the right to review compensation agreements 
to only one of the parties thereto,^2 under many 
of the statutes any party in interest is entitled to 
have a voluntary award reopened for a change in 
condition.'*3 in some jurisdictions it has been held 
that the compensation commission may institute such 
proceedings of its own motion.^^ Under a statute 
giving dependents the same rights that the deceased 
employee would have had had he lived, a widow may 
be entitled to a determination of the permanent im- 
pairment of her husband’s limbs altiiough be had 


26. Mlch.—Groleau v. Ford Motor 
Co., 240 N.W. 76, 256 Mlch. 408. 

27. Me.—Fastabrook v. Steward- 
Read Co., 161 A. 141, 129 Me. 178. 

2& Ga.—^Moore v. American Llabll- 
Ity Ins. Co., 19 S.B.2d 763, 67 Ga, 
App. 259. 

29. Mlch,—^Ledward v. Public Wel- 
fare Board of Flint, 299 N.W. 104, 
298 Mlch. 351. 

30. N.J.—Drake v. C. V. Hlll & Co., 
187 A. 637, 117 N.J.L.aw 290. 

31. N.J.—Drake v. a V. Hili & Co., 
supra. 

32. Ga.—Campbell Coal Co. v. Ren- 
der, 173 S.E. 245, 48 Ga.App. 547. 

Mlch.—^Ledward v. Public Welfare 
Board of FUnt, 299 N.W. 104, 298 
Mlch. 351. 


33. La.—Washington v. Holmes & 
Barnes, 9 So.2d 35, 200 La. 787. 

34. Mlch.—Catina v. Hudson Motor 
Car Co., 262 N.W. 266, 272 Mlch. 
877—Gulec v. Chrysler Corpora¬ 
tion, 262 N.W. 364, 272 Mlch. 327. 

35^ Mich.—Catina v. Hudson Motor 
Car Co., 262 N.W. 266, 272 Mich. 
377. 

36. RI.—^Lorraine Mfg. Co. v. Ap- 
polony, 60 A2d 616, 72 R.I. 258. 
87. Okl.—^Independent Oil & Gas Co. 
V. Mooney, 108 P.2d 657, 187 Okl. 
472. 

38. Okl.—^Independent Oil & GkLs Co. 
V. Mooney, supra. 

39- Ga—Hardware Mut. Cas. Co. V. 
Wilson, 34 S.K2d 634, 72 GaApp. 
674. 


40. Okl.—^McCawley v. Crane, 86 P. 
2d 423, 184 Okl. 64. 

41. N.T.—Cretella ▼. New York 
Dock Co., 45 N.R2d 429, 289 N.Y. 
254, motion denied 47 N.E.2d 444, 
289 N.Y. 848. 

42. RI.—^Balon V. General Cable 
Corp., 68 A.2d 44, 76 RI. 206. 

Employee 

R.I.—Stamino v. George A. Puller 
Co., 48 A.2d 861, 72 RL 91. 
Either employer or employee 
Conn.—Sugrue v. Champion, 24 A. 
2d 890, 128 Conn. 574. 

43. Ey.—^Eatterjohn v. Adams, 249 
S.W.2d 962. 

71 C.J. p 1473 note 82. 

44. Okl.—St. Joseph Mining Co. v- 
Pettitt, 216 P. 657, 90 OkL 242. 
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bcen paid for total disability imtil his death under an 
open end agreement^® However, if an injured em- 
ployee dies after a motion to open his compensation 
case has been granted but before the hearing, his 
widow and dependent children will not be substi- 
tuted as parties in such proceeding if no benefit 
would resuit from such substitutioni® 

§ 902. Jurisdiction 

Jurisdiction over a proceeding to revlew an agree- 
ment for compensation because of a change in the condl- 
tion of the employee Is usually In the compensation board 
or commission. 

As a general rule, jurisdiction of a proceeding to 
review an agreement for compensation because of a 
change in the condition of the employee is in the 
compensation board or commissioni^ such jurisdic¬ 
tion being derived from, or based on, the jurisdic¬ 
tion that was acquired through the original pro¬ 
ceeding,and the continuing jurisdiction which 
compensation boards and commissions have over all 
claims for compensationi® Such continuing juris¬ 
diction is retained although an agreement has been 
entered into for the settlement of a compensation 
claim,5® and it has been held to be the duty of the 
board or commission to retain such jurisdiction 
where it appears that future adjustments will be 
necessaryi^ 

Even though no original claim for compensation 
is filed, it has been held that the compensation board 
or commission will, nevertheless, have jurisdiction 
of a proceeding to review an agreement for compen¬ 
sation because of a change in the condition of the 
•employee,®® the agreement for compensation which 
is filed being regarded as a substitute for an origi¬ 
nal claim.®® The filing of the agreement for com¬ 
pensation may be considered as conferring continu¬ 
ing jurisdiction on the board or commission for the 
determination of all questions of future liability 
due to the original injury and based on subsequent 


changes in the condition of the employee.®* 

If an agreement for compensation is not intend- 
ed to extinguish the employer^s liability, an award 
founded on such agreement is subject to all the in- 
cidents of awards in general, and one incident is 
that the board or commission thereafter retains 
jurisdiction over the award for whatever review or 
modification its character may warrant under the 
provisions of the compensation act.®® Furthermore, 
having acquired jurisdiction over a case by agree¬ 
ment, the board or commission may retain jurisdic¬ 
tion indefinitely,®® but such jurisdiction is definitely 
limited to ending, increasing, or diminishing the 
compensation awarded or agreed on within the 
maximum and minimum amount specified, within 
the period fixed, when application for review is 
made by one of the interested parties ;®'^ and where 
a compensation board or commission, by approv- 
ing of an agreement for compensation, determines 
that the employee lost the sight of an eye on a 
specified date, it thereafter has no jurisdiction to 
entertain a petition for further compensation based 
on the claim that the loss of sight of the eye did 
not occur until a later date.®® 

A statute providing that the commission shall have 
the same power to open and modify an award as any 
court has to open and modify its judgment gives the 
commission jurisdiction in a proper case to open 
and modify a voluntary award and hear the case 
de novo.®® Where the statute provides that the 
commissioner shall retain jurisdiction for any prop¬ 
er action during the whole compensation period, the 
commissioner will have jurisdiction to determine 
whether the balance due under a voluntary agree¬ 
ment for compensation for the loss of the sight of 
one eye survived to claimanfs estate on his death.®® 

Where a proceeding is brought to review an 
agreement for compensation because of a change 
in the condition of the employee, the fact that an 


45. Me.—Eastabrook v. Steward- 
Bead Co., 161 A. 141, 129 Me. 178. 

45. Ky.-—Royal Coal Co. v. Ar- 
rowood, 147 S.W.2d 886, 285 Ky. 
225. 

47. Ga.— TJ, S. Casualty Co. t. 
Smlth, 133 S.B. 851, 162 Ga. 130. 

Ky.—^Katterjohn v. Adams, 249 S-W. 
2d 962—Cornwell v. Common- 
wealth, 200 S.W.2d 286, 804 Ky. 
182. 

48. Vt—^BosQuet v. Howe Scale 
Co., 120 A. 171, 96 Tt 364. 

49. Utah.—UtaJlx Fuel Co. v. Indus- 
trlal Commission of XTtah, 159 P. 
2d 877, 108 Utah 846, 162 A.L.R. 
1457—^Barber Asphalt Corporation 


V. Industrial Commission, 185 P.2d 
266, 103 Utah 871. 

50. Mo.—-'Welss V. Anheuser-Busch, 
Inc., 117 S.W.2d 682, 234 MoA.pp. 
710. 

61. Mo.—Weiss V. Anheuser-Busch, 
Inc., 117 S.W.2d 682, 284 Mo. 710. 

62. Okl.—Skelly OU Co. ▼. Harrell, 
103 P.2d 88, 187 Okl. 412. 

63. Mo.—^Bruce V. Mlssouri-EAnsas- 
Texas R. Co., 73 S.W.2d 426, 229 
Mo.App. 124. 

Okl.—Skelly OU Co. v. Harrell, 108 
P.2d 88, 187 Okl. 412. 

64. SJ>.—Middleton v. City of Wa- 
tertown, 16 N.W.2d 39, 70 S.D. 168. 
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66. Mo.—^Mosier ▼. St Joseph Lead 
Co., App., 205 S.W.2d 227. 

66. Mich.—^Millaley v. City of Grand 
Rapids, 203 N.W. 661, 231 Mich. 10 
—Curtis V. Slater Constructlon 
Co., 160 N.W. 669, 194 Mich. 269. 

67. Mich.—Millaley v. City of Grand 
Rapids, 203 N.W. 661, 281 Mich. 
10 . 

68. Mich.—^Risrhi v. Robert Gage 
Coal Co., 266 N.W. 617, 269 Mich. 
46. 

59. Conn.—Grabowski v. Miskell, 115 
A. 691, 97 Conn. 76. 

eo. Conn.—^Forkas y. International 
Silver Co., 123 A. 831, 100 Conn. 
417. 



WORKMEN^S COMPENSATION §§ 902-903 


101 C. J. s. 

occupational disease is alleged as a factor in caus- 
ing the change of condition does not remove the 
cause from the classification of workmen*s compen- 
sation cases.®^ 

A provision in a compensation act to the effect 
that the act is not to be construed strictly has been 
held to apply to a provision conferring jurisdiction 
to review agreements for compensation where there 
has been a change in the condition of the employee 
and, such a provision, construed liberally, does not 
restrict the power of the board to review such 
agreements only while compensation is being paid 
and while there is pending an order with respect to 
which compensation might be ended, diminished, or 
increased.®^ The filing of an agreement for the 
discontinuance of compensation and the termination 
of compensation in accordance with such an agree¬ 
ment does not deprive the board or commission for- 
ever of jurisdiction to entertain a claim for further 
compensation arising out of the same occurrence.^^ 

If a compensation board or commission correct- 
ly rules that it is without jurisdiction to entertain a 
petition to set aside a compromise settlement and 
grant further relief, it is immaterial that an incor- 
rect reason for so ruling is given.®® 

Right to question jurisdiction. Where the com¬ 
mission merely approved a settlement in the absence 
of a statement of facts or without hearing evidence 
or making findings, the commissiones jurisdiction to 
reopen the case because of changed conditions may 
be questioned by any party in interest if the com¬ 
mission was without authority to award compensa¬ 
tion in the first instance.®® However, when a com¬ 
pensation board or commission has acquired juris¬ 
diction in a cause by reason of action initiated by 
the employer or insurer, and thereafter an agree¬ 
ment for compensation is made and carried out, and 
subsequently the employee petitions for further com¬ 
pensation on the ground that there has been a 
change in his condition, neither the employer nor 
insurer can question the jurisdiction of the board 
or commission to conduct such review.®*^ 


§ 903. Nature and Form of Proceedings 

The proceedlng whereby an agreement for compen* 
sation may be reviewed because of a change In the con¬ 
dition of the empioyee, ordinarily, is by a petition or 
appiication to review the agreement rather than by an 
original appiication for compensation. 

Proceedings before an industrial board or com¬ 
mission for adjustment of compensation are whol- 
ly statutory,®® and the appiication by statutory pro- 
visions to the facts of ^e particular case will de- 
termine the character of the proceeding as one for 
payment of compensation pursuant to agreement,®^ 
or an independent proceeding to determine the ex- 
tent of existing incapacity*^® or a petition for review 
of an agreement.*^! Whtrt modification of an 
agreement because of a change in the condition of 
the employee is sought, it should be by a proceeding 
to review rather than by an original proceeding for 
compensation^^ ^ petition seeking additional com¬ 
pensation for permanent disability following a 
previous agreement may not be regarded as one for 
review.^® 

After an agreement for compensation has been 
entered into and approved, the proper method to 
have determined whether there has been such a 
change in the condition of the injured employee as 
will warrant a modification or termination of the 
agreement may be by a petition to review,*^^ filed 
in the first instance with the compensation board 
or commission, or the equivalent theretoJ® When 
there is a disagreement between an employer and 
employee as to the continuance of payments under 
an ag^reement, a summary hearing as provided by 
statute may be hadJ® 

When full payment of compensation under an ap¬ 
proved agreement has been made, and thereafter 
the employee seeks further compensation, if the 
compensation act provides two methods by which 
such further compensation may be obtained it may 
be immaterial which method is pursued provided 
proper grounds for action under one or the other is 


61- Ind.—Scroggs v. Delco-Remy Di- 
visiOQ ef General Motors, 21 N.E. 
2d 449, 106 IndJ^pp. 647. 

62. Ky.—Louisvllle Milling Co. v. 
Tumer, 273 S.W. 83, 209 Ky. 615. 

63. Ky.—^Louisvllle Milling Co. v, 
Tumer, supra. 

64. Mass.—^Amon's Case, 62 N.B.2d 
682, 316 Mass. 210. 

65. Mo.—^Mosier v. St. Joseph Lead 
Co., App., 205 S.W.2d 227. 

66. Okl.—City of Duncan v. Ray, 23 
P.2d 694, 164 Okl. 206. 

71 C.J. p 1473 note 92. 
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67. Utah.—Utali Apex Min. Co. V. In¬ 
dustrial Commission of Utah, 209 
P.2d 671. 116 Utah 306. 

68. 111.—Centralia CoaJ Co. v. In¬ 
dustrial Commission, 130 N.B. 727, 
297 111. 451. 

69. lowa.—^Kramer v. Tone Bros., 
199 N.W. 986, 198 lowa 1140. 

70. Me.—Wallace’s Case, 124 A. 241, 
123 Me. 617—Milton's Case, 120 A. 
633, 122 Me. 437. 

71. 111.—Centralia Coal Co. v. In¬ 
dustria! Commission, 130 N.B. 727, 
297 UL 461. 


lowa.—^Henderson v. lies, 82 N.W. 
2d 731. 

72. Ma—Newell’s Case, 118 A. 873, 
121 Me. 604. 

73. Me.—Collins’ Case, 121 A, 664, 
123 Me. 74. 

74. Mich.—Grycan v. Ford Motor 
Co.. 289 N.W. 146, 291 Mich. 241. 

ILI.—Gobeille v. Ray's, Ino., 14 A.2d 
241, 66 ILI. 207. 

75. ILI.—Gobeille v. Ray*s, Inc., su¬ 
pra. 

76. Mo.—Mosier v. St Joseph 
Co., App., 206 s.w.ad m — 
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proved,'^^ but the employee must bring himself with- 
in one or the other of the methods provided.^^ 

If an approved agreement for compensation does 
not constitute a foraial award, a petition filed for 
modification of such agreement and for compensa¬ 
tion for increased disability may not be regarded 
as a petition to modify an award,but should be 
considered as an application for an original deter- 
mination on the merits of the employee*s statutory 
claim for compensation, a determination to which 
the statute entitles the employee.^^ 

§ 904. Time for Application and Limitations 

A proceeding to revlew a compensation agreement or 
settiement on the ground that there has been a change 
in the condition of the employee must be brought wlthin 
such time as Is provided for by statute. 

An application for increase, diminution, termina- 
tion, or reinstatement of compensation provided for 
by agreement, or by an award based on an agree¬ 


ment, may be barred where not made within the 
time limited by statute,^! and provisions prescrib- 
ing the time within which a review’ of an award of 
compensation may be sought are applicable where 
an agreement for compensation has attained the 
status of an award but provisions limiting the 
right to proceed for compensation to a specified 
time aftcr the accident, injury, or death are ordi- 
narily held inapplicable to proceedings for the re¬ 
view of agreements or of awards based on agree- 
ments,83 particularly where the agreement expressly 
reserved to the employee the right to apply for fur- 
ther compensation in case of an increase in disa- 
bility.®^ 

General statutes of limitation,^^ such as statutes 
specifying the time for the commencement of per- 
sonal injury actions,^® or statutes limiting the time 
within which an action on a contract not otherwise 
provided for may be brought,^7 have been held in- 


77- Pa.—Huerbln v. D. L. Clark Co., 
14 A.2d 176, 140 Pa.Super. 406— 
Murphy t-. Hudson Coal Co., 6 A. 
2d 428, 135 Pa.Super. 241. 

78. Pa.—Gleyze v. Hale Coal Co., 26 
A.2d 141, 149 Pa.Super. 18. 

79. N.J.—Donofrlo v. Haagr Bros., 77 
A.2d 42, 10 N.J.Super. 268. 

80. N.J.—^Donofrlo v. Haasr Bros., 
supra. 

81. Ga.—^Priest v, Bxposltion Cotton 
MUls, 71 S.E.2d 743, 86 GaJ^pp. 301 
—Royal Indem. Co. v. Bannister, 
62 S.B.2d 766, 82 GaA.pp. 846— 
Strickland v. Metropolitan Cas. Ins. 
Co., 189 S.E. 424, 64 Ga.App. 866. 

Ind.~^orr v. Trustees of Indlana 
Uuiverslty, 34 N.E.2d 136, 109 Ind. 
App. 237. 

Miss.—^BL C. Moody ds Sons v. De- 
deaux, 79 So.2d 226, 223 Miss. 882. 

Mo.—^La Tour v. Green Poundry Co., 
93 S.W.2d 297, 230 MoApp. 1063. 

N.H.—^Prassas v. J. P. McElwain Co., 
123 A.2d 167, 100 N.H. 209. 

N.C.—Smlth V. Mecklenburg County 
Chapter Am. Red Cross, 96 SJBi.2d 
659, 245 N.C. 116. 

Pa.—^Boberts v. John Wanamaker, 
Philadelphia, 30 A.2d 189, 161 Pa. 
Super. 297—^Berkstresser v. State 
Workmen*s Ins. Fund, 14 A.2d 226, 
140 Pa.Super. 237—Boyle v. Mill 
Creek Coal Co., 10 A.2d 884, 138 Pa. 
Super. 847—^Focht v. General Bak- 
ing Co., 9 A.2d 186, 137 Pa.Super. 
318—Carrara v. Hallston Coal Co., 
8 A.2d 484, 137 Pa.Super. 161— 
Demmel v. Dilworth Co., 7 A2d 60, 
136 Pa.Super. 37—^Rednock v. 
Westmoreland Coal Co., 200 A. 114, 
132 Pa.Super. 89—^Reichner v. P. 
Blakiston' Son & Co., 176 A. 872. 
116 Pa.Super. 416—^Bogdon v. Sus- 
quehanna Collieries Co., 170 A. 406, 
111 Pa.Super. 491—Godfroid v. 


Rockhill Coal & Iron Co., 169 A. 
677, 111 Pa.Super, 296. 

Morgan v. Penn Anthracite Col¬ 
lieries Co., Coin.Pl., 48 Lack-Jur. 
163—^Martinovich v. Lehigh Valley 
Coal Co., Com.Pl., 40 Luz.Leg.Reg. 
43. 

S.C.—Oozpiui Jnzis qnoted in Wallace 
Y. Campbell Limestone Co., 17 S.E. 
2d 309, 311, 198 S.C. 196. 

Tenn.—^Trobaugh v. Harper, 234 S.W. 
2d 829, 191 Tenn. 409—Watson v. 
Procter & Gamble Defense Corp., 
221 S,W.2d 628, 188 Tenn. 494— 
Gaines v. Du Pont Rayon Co., 79 S. 
W.2d 40, 168 Tenn. 361. 

Wis,—^Putnam v. Industrial Com- 
mission, 262 N.W. 694, 219 Wis. 
217. 

71 C.J. p 1474 note 1. 

Applicatioxi held within statutory pe- 
ziod 

Mo.—Bruce v. Missouri-Kansas-Tex- 
as R. Co., 73 S.W.2d 425, 229 Mo. 
App. 124. 

Pa.—^Downs v. Linton’s Lunch, 6 A. 
2d 616, 334 Pa. 416. 

Kissel V. Btorbison-Walker Re- 
fractories Co., 41 A.2d 434, 157 Pa. 
Super. 87—^Ettll v. Booth & Flinn 
Co., 23 A.2d 86, 146 Pa.Super. 676— 
Augustine v. Bvert Lumber Co., 8 
A.2d 284, 134 Pa.Super. 167—^Bberst 
Y. Sears, Roebuck & Co., 8 A.2d 25, 
133 PsuSuper. 427, reYersed on oth¬ 
er grounds 6 A.2d 677, 334 Pa. 606 
—McGuire v. Dougherty & J en- 
nings, 180 A. 168, 119 PauSuper. 
486. 

Henderson v. McNulty Bros. Co., 
Com.PL, 86 Pittsb.Leg.J. 6. 

82. S.C.—Atkins y. Charleston Ship- 
buildlng & Drydock Co., 33 S.E.2d 
46, 206 S.C. 63. 


Time within which reYiew of award 
of compensation may be sought 
see supra § 866. 

Award entered on settiement 
Statutory amendment authorlzing 
reYiew of formal award within two 
years from last payment if incapac- 
ity has Increased is applicable to 
compromise close-out settiement ap- 
proYed by deputy commlssioner, who 
entered award thereon, which was 
paid in lump sum. 

N.J.—Solazco Y. Carol, 185 A, 610, 14 
N.J.Misc. 436. 

83. Mich.—Chelll v. American Bos¬ 
ton Mining Co., 286 N.W. 14, 288 
Mich. 441. 

Minn.—Lappinen y. Union Ore Co., 29 
N.W.2d 8, 224 Mlnn. 395. 

S.D.—Middleton y. City of Water- 
town, 16 N.W.2d 39, 70 S.D. 168. 

71 C.J. p 1474 note 2. 

84. Tenn.—Phillips y. Memphis Fur- 
nlture Mfg. Co., 79 S.W.2d 676, 168 
Tenn. 481. 

85. Okl.—Simon y. Amerada Petro¬ 
leum Co., 249 P.2d 120, 207 Okl. 266. 

]biniltatlon8 not applicable 

Where compensation commlssion 
retained jurisdiction after employee 
was awarded compensation based on 
agreement of parties, neither gen- 
eral statute of limitations nor limi- 
tatlon contalned in compensation act 
would bar employee’s application for 
further compensation. 

Mich.—Catino y. Morgan & Wright, 
261 N.W. 281, 272 Mich. 154. 

86. Mich.—Seem y. Consolidated 
Fuel & Lumber Co., 209 N.W. 193, 
234 Mich. 637. 

87. Tenn.—^Phillips v. Memphis Fur- 
nlture Mfg. Co., 79 S.W.2d 676, 168 
Tenn. 48L 
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applicable to proceedings for review of compensa- 
tion agreements, or awards based on such agree- 
ments. Since an agreement for compensation may 
be regarded as a substitute for an original claim of 
compensation for the purpose of conferring on the 
board or commission jurisdiction of a proceeding to 
review the agreement because of a change in the 
condition of the employee, as stated supra § 902, if 
an agreement for compensation is filed within the 
time provided, a claim of additional compensation 
will not be denied on the ground that an original 
claim of compensation was not filed within the stat- 
utory period.^8 

A provision in a compensation act limiting the 
time in which a proceeding may be brought to ob- 
tain a review of an agreement for compensation on 
the ground of a change in the condition of the in- 
jured employee has been held not to be a technical 
statute of limitations which, in conformity with 
common-law practice, must be aflSrmatively pleaded 
as a defense,^® but rather a statute of repose which 
completely extinguishes the right, and not merely 
the remedy, and may be invoked even though it is 
not pleaded*^® It has also been held that a provi¬ 
sion limiting the time within which review may be 
had of an agreement for compensation constitutes a 
limitation on the right and not on the remedy, and 
that the right afforded is conditioned on its exer- 
cise within the limitation period, so that its non- 
exercise within that period operates to extinguish 


the right altogether, and, consequently^ the maxing 
of a claim for review within the statutory period is 
jurisdictional, and may not be waived by ^e parties, 
but is always open to assertion at any stage of tiie 
proceedings and where a further award of com¬ 
pensation is made after the expiration of the time 
for review of the agreement, if the compensation 
tribunal was without jurisdiction to enter such 
award, the court to which the case came is corre- 
spondingly without jurisdiction.® ^ On the other 
hand, it has been held that a requirement that a 
decision of the compensation board be filed with 
the court within a specified number of days does not 
constitute a condition to the acquirement of juris¬ 
diction by the court, and the court has jurisdiction 
to decree additional compensation in revision of a 
decision of the compensation board, although the 
decision of the board was not filed within the period 
specified.®® 

The time within which a proceeding must be com- 
menced to obtain a review of an agreement for 
compensation because of a change in the condition 
of the employee may depend on the particular pro¬ 
vision under which the proceeding for review is 
brought,®^ and it may also depend on the nature of 
the injury which the employee suffered.®® 

In the case of a lump sum settlement it has been 
held that a suit for revision will not be entertained 
after expiration of the term covered by the settle¬ 
ment;®® but where the parties conduct negotiations 


88. Mo.—^Bruce v. Mlssouii-Kansas- 
Texas R. Oo., 73 S.W.2d 425, 229 
Mo.App. 124. 

89. Pa.—Jericho v, Llggrett Sprlng & 
Axle Co., 106 A.2d 846, 176 Pa,Su- 
per. 128—^Harrington v. Mayflower, 
96 A.2d 180t 173 Pa.Super. 130. 

90. P€u—Jericho v. Liggett Spring 
& Axle Co., 106 A.2d 846, 176 Pa. 
Super. 128—^Harrington v. May¬ 
flower, 96 A.2d 180, 178 Pa.Super. 
130. 
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last payment under a lump sum set¬ 
tlement shaU be considered date to 
which amount paid would extend if 
award had been made on date lump 
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which are merely an attempt to compromise, with no 
lump sum settlement being effected, the prescription 
period provided by statute for review of lump sum 
settlements does not apply.^7 

Under a statute providing that an application for 
modification of an award shall not be filed after a 
stated period from termination of the compensation 
period fixed in the original award, made by agree- 
ment or on hearing, where termination of compen¬ 
sation is not fixed by the agreement, the date of 
termination for purposes of limitations may be fixed 
by the board,^8 and the limitation begins to run on 
termination of the compensation period as fixed by 
the award or by the board,^^ and not from the date 
of the award.l Where the period of disability has 
not been fixed the statute does not rum^ The fact 
that the employee signs a receipt reciting that his 
disability has ceased does not conclusively show such 
fact or that the compensation period had terminated 
so as to make limitations applicable.^ Under such 
statutes an agreement apl)roved by the board has 
the effect of an award as far as limitations are con- 
cerned.^ 

Under some compensation act provisions, a review 
of an agreement for compensation because of a 
change in the employee^s condition may be had at 
any time, and provisions of this nature are some- 
times construed as imposing no limitation on the 
time in which- an award pursuant to agreement may 
be reviewedjS or are construed as permitting re¬ 
view at any time within the period of disability,® 
or at any time while the board or commission re- 
tains jurisdiction;'^ and the length of time the board 
or commission retains jurisdiction may depend on 
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the terms of the agreement, or of the award that is 
based on the agreement.® Other provisions of this 
nature are construed as not affording the employee 
unlimited time within which to apply for review,^ 
and may merely mean that a petition or application 
for review may be filed at any time before a claim 
for compensation is finally disposed of,^® restrict- 
ing the time within which a petition to review may 
be filed to the period the agreement has to run.ii 
Where a limitation is imposed as to the time when 
review may be sought after the termination of an 
agreement for compensation, such limitation applies 
oniy where there has been a proper termination of 
the agreement,^® and the fact that the employer re- 
fuses to make payments under an agreement does 
not terminate the agreement for the purpose of 
starting the limitation period to run.^® 

Under statutes providing that an agreement or 
award may be modified at any time by a subsequent 
agreement, or reviewed on the application of either 
party, the words "at any time” have been construed 
as applicable only to modification by agreement of 
the parties and not to the review provided for,i^ 
and the latter should be made within the period 
otherwise limited by statute.^® Furthermore, where 
a compensation act contains a provision of this na¬ 
ture and also a provision limiting the time within 
which a proceeding may be brought to obtain a re¬ 
view of an agreement for compensation on the 
ground of change in the condition of the injured 
employee, the limitation provision may be the pro¬ 
vision that will control.i® 

Provisions limiting the time within which applica- 
tions may be made for review of agreements for 


sum payment was approved at maxi¬ 
mum compensation rate warranted 
by employee’s eamins capacity. on 
reopening of case three-year limita¬ 
tion on llability of employer and 
compensation insurer runnlng from 
date of last payment had not com- 
menced to run and special fund for 
reopened cases was properly dis- 
charged from llability. 
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Pressed Steel Co., supra 
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compensation because of a change in the condition 
of the employee require that there be some action 
which will start the limitation period to run, and if 
such action as is required is not taken, the compensa¬ 
tion provided for by the agreement may be in- 
creased, decreased, or terminated at any time.^^ 
Thus, if approval of the compensation agreement is 
required to start the limitation period to run, in the 
absence of the required approval the application for 
review may be made at any time.l 8 if a compensa¬ 
tion case has not been dismissed, vacated, or in any 
other maimer brought to a conclusion, with the peti- 
tion for compensation in full force and effect not- 
withstanding the agreement, additional compensation 
may not be denied because of the lapse of time;^® 
and, similarly, if at the time of filing a petition for 
review there is a properly approved subsisting pre- 
liminary agreement for compensation which has not 
been altered or terminated by a decree of court or by 
any subsequent agreement of the parties, the limita¬ 
tion period will not have commenced to run.2® If the 
period in which to obtain a review starts to run from 
the date of the last or final payment, an application 
for review of an award on an agreement may be 
barred where it is not within the period so provid¬ 
ed,and the application is timely when it is within 
such period .22 In determining tiie date of the last 
or final payment, the date when medical aid was 
fumished the employee may be regarded as the date 
of the last or final pa 3 rment ,28 although it has also 
been held that the pa 3 rment of medical bilis by the 
employer or insurer does not constitute a pa 3 rment 
of compensation to determine the date of the start- 
ing of the period of limitations.24 

Where a compensation act provides that review 
may be had within a specified time after notice to 
the board of final payment under the agreement, 


notice of final payment must be given to start the 
limitation period to run,25 and notice of final pay¬ 
ment may be given by the employer or by insurer, 
and notice from such source will be sufficient to 
start the limitation period to run.26 Where a cona- 
pensation act provides that a proceeding to obtain 
compensation in addition to that provided for by an 
agreement must be brought within a specified time 
after the last payment under the agreement, it is not 
necessary that there should be a formal hearing 
closing the case in order for the period to commence 
to run.27 

An employer or insurer seeking to have an agree¬ 
ment for compensation modified or terminated may 
file Ihe petition to effect this purpose at any time 
within the period allowed by law,28 and the petition- 
er may wait until such time within the statutorj 
period as he is prepared to prove the facts necessary 
to obtain the modification or termination of the 
agreement and the petitioner is not precluded 
from maintaining such a proceeding because he 
waits to file the petition until near the end of the 
statutory period.30 Similarly, in a case where a 
compromise has been made and the employee has a 
specified period of time in which to sue to annui 
the compromise and recover the compensation that 
is due to him, he may wait until near the end of the 
specified period to institute the action to aimul.*i 

Where a provision of a compensation act is to 
the effect that in the case of temporary disability 
compensation shall not continue for more than six 
years, and another provision is to the effect that the 
powers and jurisdiction of the compensation com- 
mission over each case shall be continuing, and it 
may from time to time make such modification or 
change with respect to former findings, or orders 
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with respect thereto, as in its opinion may be justi- 
fied, the two provisions are not in conflict witb re¬ 
spect to the time within which there may be an 
award of compensation in addition to that paid under 
a settlement agreement®^ The first provision merely 
fixes the period during which payment is to extend, 
and does not determine or fix the time for applica- 
tion to be made for an award of additional compen¬ 
sation because of a change in the condition of the 
employee.** 

Where a provision is added to a compensation 
act limiting the time within which application for 
review of an agreement for compensation must be 
made, such a limitation relates to procedure, and 
may be made applicable to pending cases, and it is 
not necessary that it should be confined in its ap¬ 
plication to accidents which occur after the passage 
and approval of the provision.^^ 

Statutes extending period of limitations on re- 
classification of disability have been held to permit 
reclassification of disability within the extended 
period where the case had been closed on a lump 
sum settlement prior to the enactment of the stat- 
utory extension and the limitation period theretofore 
in effect had already expired.^5 

ToUing of statutory feriod. When a review of an 
agreement for compensation is sought because of a 
change in the condition of the employee, the applica¬ 
tion for review must be made within lie time pro- 
vided by statute, unless there has been a toUing of 
the statute,and the running of the statute may be 
tolled by the conduct or declarations of the party 
invoking the protection of the statute.37 The con¬ 
duct of the employer may constitute such a quasi 
estoppel as to preclude the setting up of the bar of 


limitations, in order that the conduct of the 
employer toll the running of the limitation period 
there must be statements or representations which 
deceived or misled the employee.^^ The confine- 
ment of the employee in a penal institution has been 
held not to extend his right to review beyond the 
statutory period.^® Where the injured employee is 
a minor at the time an agreement for compensation 
is made, the commencement of the period for in- 
stituting proceedings to obtain compensation in ad¬ 
dition to that provided for by the agreement, may 
be extended to the date the employee attains major- 
ity.^i * 

The general rule, as discussed in Limitations of 
Actions § 247, to the effect that a statute of limita¬ 
tions will not run against a right in litigation has 
been held to apply to a provision limiting the time 
within which review of an agreement for compen¬ 
sation may be sought^^ In accordance with this 
rule, the filing of a claim for review and for com¬ 
pensation in addition to that provided for by an 
agreement will toll the running of a statute of limi¬ 
tations ;43 and time limitations may not run during 
the period a petition for termination of an agree¬ 
ment for compensation and the answer thereto are 
pending before a compensation tribunal,^^ nor will 
limitations begin to run prior to a determination of 
an appeal from the award.^® 

Laches. While an application for increase, dimi- 
nution, termination, or reinstatement of compensa¬ 
tion provided for by agreement, or by an award 
based on an agreement, may be barred where not 
made promptly,46 the doctrine of laches is not al- 
ways applicable to such applications,^7 and if the 
doctrine of laches is not applicable, a petition for 


32. Utah.—Utali Apex Min. Co. v. 
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Super. 1. 
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laches involves more than mere de- 
lay, mere lapse of time, and to de- 
serve that category delay must be 
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unreasonable under circumstances, 
and has been prejudicial to party as- 
serting It or renders it very doubtful 
that truth can be ascertalned and 
justice administered. 

N.J.—Simon v. R. H. BL Steel Laun- 
dry, Inc., 95 A.2d 446, 25 N.J.Super. 
60, afflrmed 98 A.2d 604, 26 N.J.Su- 
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compensation in addition to that provided for by 
an agreement may be filed and considered, even 
though long after the last payment under tbe agree- 
ment.^® 

§ 905. Conditions Precedent 

A revfew of a compensation agreement or settiement 
for change In condition of the employee may be main- 
talned oniy if there has been compllance with auch condi¬ 
tions precedent as may exist, and it is essentiai that 
there be an agreement that may be reviewed. 

It is a prerequisite to a review of an agreement 
for compensation because the disability of the em¬ 
ployee has subsequently recurred, increased, di- 
minished, or ended, that there be an agreement for 
compensation which may be reviewed.^® Under 
some compensation acts, if a valid compromise set¬ 
tiement of a claim for compensation has been en- 
tered into, the compensation board or commission 
has no jurisdiction to entertain a claim for further 
compensation until such settiement has been set 
aside;®® and it may be a prerequisite to the re- 
opening of a case which has been closed by a com¬ 
promise settiement under which payments have been 
made, that there be a tender of the money paid 
under the compromise settiement,unless it is 
shown that such a tender would be refused.®^ How- 
ever, where final payment of compensation has 
been made under an agreement and a final receipt 
given, and thereafter it is sought to have the agree¬ 
ment reinstated because of a recurrence of the disa- 
bility, the fact that a final receipt has been signed 
may be of no significance,®^ and it is not necessary 
to first move to set it aside.®^ Furthermore, where 
an employee has entered into an agreement suspend- 
ing further payments of compensation, and there¬ 
after claims additional compensation because he did 
not recover from the injury as expected, the em¬ 
ployee has a remedy at law to obtain such additional 


compensation, and the remedy at law is available 
without resorting to a bili to set aside the agree¬ 
ment suspending compensation payments.®® 

If an employer or insurer seeks to have an agree¬ 
ment for compensation terminated because the disa- 
bility of the employee has ceased, it may be a con¬ 
dition precedent to an application for such relief 
that payment in accordance with the terms of the 
agreement has been made,®® on the theory that a 
party in default of an approved agreement for 
compensation has not the right to invoke or receive 
affirmative relief by a petition to review while such 
default continues ;®7 but continued payment of com¬ 
pensation pursuant to settiement and award up to 
the time of the employer^s application for review 
thereof because of changed conditions is not neces- 
sarily a condition precedent to the making of such 
application,®® although where an employer or In¬ 
surance carrier is in default for a considerable peri- 
od of time before applying for review it may be 
barred of such right.®® 

Where the commission has approved a lump sum 
agreement not constituting a final settiement of the 
employer*s entire hability, but constituting merely a 
commutation of the remaining weeks of the award, 
it is not a condition precedent in proceedings for 
additional compensation that there first be an ap- 
peal from the lump sum award secured by the lump 
sum agreement,®® or a request or application to set 
aside such award ;®i and where a settiement is made 
on a lump sum basis, it is not necessary that such 
settiement be set aside in order for the employee to 
recover such further compensation as may be due 
him.®2 

Nofice, Ordinarily, a provision barring the right 
to compensation if notice to the employer is not 
given within a specified period of time has no ap- 
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Smith v. Union ColUerles Co., 88 A. 
2d 407, 155 Pa.Super. 889—^Parks v. 
SusQuehanna ColUerles Co., 27 Au 
2d 481, 149 Pa.Super. 585. 

65. Mlch.—Smith v. MarkllUe, 292 
K.W. 695, 294 Mlch. 178. 

66. R.I.—Carpenter v. Globe In- 
dem. Co., 14 A.2d 285, 65 B.I. 194, 
129 A.L.R. 410. 
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Payiiien.t to date dlsabUlty oeased 

Pa.—^Burchewsky v. Max BalUs & 
Sozzs, 36 Pa.I>lst. & Co. 878. 

57. R.I.—^Brown & Sharpe Mfg. Co. 
V. Glacoppa, 88 A.2d 419, 69 R.I. 
878. 

68. Ind.—^Indiana Electric Corpora¬ 
tion V. Medley, 152 N.B. 285, 85 
IndA.pp. 32. 

71 C.J. p 1475 note 23. 

69. Ind.—^Lambert v. Powers, 131 
N.B. 420, 76 IndApp. 77. 

60 . Mo.—Oard v. Hope Engrineerlnsr 
Co., App., 64 S.W.2d 707. 

61. Mo.—Oard v. Hope Bngrineerlnsr 
Co., supra. 

62. La.—Washln^rton v. Holmes & 

Bames, App., 4 So.2d 51, amended 
on other irrounds and rehearing* de- 
nied 5 So.2d 195, afflrmed 9 So.2d 
85, 200 787. 
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plication to a proceeding: to review an agreement for 
compensation because of a diange in the condition 
of the employee;®^ and the original notice of in- 
jury precedent to a subsequent settlement and award 
for specified injuries has been held sufficient notice 
to warrant a later award for different injuries 
thereafter developing from the same accident®^ If 
a compensation board or commission entertains an 
employee^s siipplemental claim for compensation for 
disability recurring after the execution of a com¬ 
pensation settlement receipt, a presumption arises 
that any irregularity in the giving of the original 
notice has been waived.®^ Under statutes providing 
for review on notice to the parties interested, 
where an agreement for compensation constituting 
an award has been made, such award may not sub- 
sequently be changed in the employee’s favor with- 
out notice to the employer.®® 

§ 906. Application 

Applications and petitions to review compensation 
agreements and settiements on the ground of a change 
ih the condition of the employee, ordinariiy, are governed 
tty the general ruies of pleading, although technicai ruies 
of pleading are not usually applied. 

■ An application or petition to review an agree¬ 
ment for compensation to obtain an increase, dim- 
inution, termination, or reinstatement of compen¬ 
sation because of a change in the condition of the 
employee, ordinariiy, is governed by the ruies of 
pleading which are applied in workmen^s compen¬ 
sation cases but the technicai ruies of pleading 
do not apply in such proceedings,®^ and, according- 
ly, such applications or petitions should be liberally 


construed.®® The rule of liberal construction will 
not be carried so far as to permit granting of re- 
lief where the petition wholly fails to apprise the 
other party that such relief was sought,70 and, 
thus, an application or petition for review may be 
ineffective to secure the requested relief if it does 
not contain the essentia! avermentsJ^ On the other 
hand, a petition or application is sufficient if it af- 
fords the adverse party ample notice of the claim 
against which that party has to defendJ^ 

The fact that an application or petition for re¬ 
view is improperly designated does not change the 
substance of the application or petition, or destroy 
any of the rights or obligations that are provided 
for by the compensation act,'^^ since formal inac- 
curacy in the designation of a petition does not 
constitute cause for the denial of the proper Tt~ 
lief;74 and such relief as is proper may be granted 
without regard to the particular provision of the 
compensation act which is dted in the application 
or petitioni® 

If an agreement for compensation is unapproved 
and a change occurs in the condition of the em¬ 
ployee, the remedy to obtain additional compensa¬ 
tion is by an original petition for compensation 
rather than by a petition for review, which would 
be the proper remedy had the agreement been ap- 
proved.*^® A petition to terminate or modify an 
agreement may operate as a supersedeas permitting 
the discontinuance of payments as of the date of 
filing the petition, but for a petition to have such 
effect it must be in accordance with the statutory 
requirements.'^'^ In the construction of applica- 


63. U.S.—Carper v. Texas Compen- 
i^tlon Ins. Co., C.C.A.Tex., 88 F.2d 
672. 

Tenn.—^Phillips v. Memphis Furni- 
ture Mfgr. Co., 79 S.W.2d 676, 168 
Tenn. 481. 

64h Okl.—Tankersiey Const. Co. v. 

• Ohls, 4 P.2d 68, 152 Okl. 203. 

65. U.S.—Carper v. Texas Compen- 
- sation Ins. Co., C.C.A.Tex., 88 F.2d 

672. 

66. Ky.—Sawyers v. Lena Kue CoaJ 
' Co., 289 S.W. 1107,' 217 Ky. 500. 

nrotloe held snlBloleiit 
Mich.—Curtis v. Slater Const Co., 
160 N.W. 669, 194 Mich. 269. 

67- —Kochlnsky v. Independent 

Pier Co., 41 A.2d 409, 157 Pa.Super. 
16. 

Pa.—^Tanasavagre v. Lehigrh Nav. 
Coal Co., 171 A. 404, 112 Pa.Sup6r. 
479. 

69.' Ga.—Oeorgia Marine Salvage C^. 
' r. Merrltt, 60 S.E.2d 419, 82 Ga.App. 
i 111. 

71 CJ. p 1476 note 27« : 


70. 111.—^M. Becker Cleaning Co. v. 
IndustriaI Commission, 153 N.F. 
647, 322 111. 603. 

Laok of avexme&t, proof, and findlng 
Where only ground for suspension 
of agreement is that disability has 
temporarily ceased, absence of any 
averment, proof, or flnding that em- 
ployee’s disability has temporarily 
ceased precludes suspension of agree¬ 
ment. 

Peu—Angelo v. Keystone State Const. 
Co., 3 A.2d 946, 135 Pa.Super. 256. 

71. La.—^Reiner v. Maryland Cas. 
Co., App., 186 So. 93. 

Pa.—^Brusco v. Philadelphia Rapid 
Transit Co., 24 A.2d 710, 148 Pa. 
Super. 97. 

72. R.I.—^Kestenman Bros. Mfg. Co. 
V. Greene, 102 A.2d 462, 81 ILI. 291. 

73. R.L—^Balon v. General Cable 
Cbrp., 68 A.2d 44, 76 R.I. 206. 

74. R.L—^Esposito V. Walsh-Kaiser, 
Co., 58 A.2d 402, 74 R.L 31. 

75. Pa.—GUI V. Fives, 38 A.2d 109, 
. 170 Pa.Super. 564—^Mallory ▼. 
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Pittsburgh Coal Co., 58 A.2d 804, 
162 Pa.Super. 541—^Kochlnsky v. 
Independent Pier Co., 41 A.2d 409, 
167 Pa.Super. 16—Tubbs v. O. T. 
Oil Co., 174 A. 836, 114 Pa.Super. 
376—^Tanasavage v. Lehigh Nav. 
Coal Co., 171 A. 404, 112 Pa.Super. 
479. 

Petition presented nndex proper pro» 
.Vision 

Pa.—^Melody v. Bornot, Inc., 170 A. 

408, 112 Pa.Super. 174. 

Enforcement rather ihan xnodilLoa- 
tion 

Where employer had refused to 
make painnents under agreement, and 
employee petitioned for review and 
increase of compensation, board 
could properly order that agreement 
be fulfllled and carried out 
Pa.—^Furman v. Standard Pressed 
Steel Co., 169 A. 243, 111 Pa.Super. 
44. 

76. Me.—Gauthier v. Penobscot 
Chemical Fiber Co., 113 A. 28, 120 
Me. 73. 

77. Pa.—^Brusco v. Philadelphia Rap- 
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tions to reopen compensation awards, specific al- 
legations outweigh conflicting general allegations 
relative to the same subject matterJ* 

§ 907. Evidence 

a. Presumptions and burden o£ proof 

b. Admissibility 

c. Weight and suflSciency 

a. Fresimiptioiis and Bniden of Proof 

In a proceeding to review an agreement for com- 
pensatfon because of a change In tfie condition of the 
employee, the burden of provlng change In condition 
reste on the party asserting that a change has occurred. 

The burden of proof rests on the one claiming a 
change in condition following settlement and award 
to establish the fact of such change, and the bur¬ 
den of establishing that a compensation board or 
commission has approved an agreement or settle¬ 
ment rests on the party relying on the agreement 
or settlement^® The burden is on an employee seek- 
ing increase or reinstatement of compensation fol¬ 
lowing settlement and award to prove that he is en- 
titled to reopen the case,®^ and to show the facts 


essentia! to the relief sought by way of modification 
of a prior approved agreement,^2 or setting it 
aside,^2 or the grant of further or additional com- 
pensation.24 In this connection the burden rests 
on claimant, where such facts are in issue, to show 
that the injury arose out of, and in the course of, 
his emplo3nnent,S5 and that the condition for which 
he seeks increased compensation is the resuit of 
the original injury and where he seeks further 
compensation following discontinuance of pa 3 rments 
under an agreement, claimant has the burden of 
proving his incapacity since such discontinuance 
and as a resuit of injury connected with his em- 
ployment®'^ 

After payment has been made under an agree¬ 
ment for compensation and a final receipt has been 
given, in a proceeding to set aside the final receipt 
because of a change in the condition of the em¬ 
ployee, as where there has been a recurrence of 
the disability, the burden of proof is on the em¬ 
ployee to establish the grounds for setting aside the 
final receipt but after a final receipt has been 
set aside and the agreement for compensation rein- 


Id Transit Co., 24 A.2d 710, 148 Pa. 
Super. 97. 

78. Tex.—Wlgglns v. Standard Acci¬ 
dent Ins. Co., Giv.App., 61 S.W.2d 
679. 

79. Ga.—^Fortson v. American Sur. 
Co., 89 S.E.2d 671, 92 Ga.App. 625. 

Ky.—Standard Accident Ins. Co. v. 

Hinson, 64 S.W.2d 574, 261 Ky, 287. 
Pa.—^Hendricks V. Patterson, 67 A.2d 
662, 164 Pa«Super, 684—^Rennard 
V. Houseville Cooperage Co., 16 A. 
2d 48, 141 Fa.Super. 286. 

Cybert v. Bendix Corp., 67 Pa. 
Dist & Co. 448. 

Search v. West Bnd Coal Co., 
Com.Pl., 81 Luz.Leg.Reg. 476—^Pur- 
pich V. Westmoreland Coal Co., 
Com.Pl., 88 WestL.J. 47. 

R.L—^Pearl v. Builders Iron Poundry, 
56 A.2d 282, 73 R.L 804. 

Prooeduxe assnmliig or dilftlng bur¬ 
den 

Where there Is a serious dispute 
on question of oausal connection be- 
tween compensation claimanfs in¬ 
jury and an exlsting disability, an 
employer should petltlon for a ter- 
mination of agreement for compensa- 
tion, thus assuming burden of proof, 
which is rightfully employer*s bur¬ 
den, that disability from accident 
has ended, and a final receipt should 
not be taken merely as a device to 
shlft that burden to employee. 

Pa.—Schreln v. Fleischmann's Vien¬ 
na Model Bakery, 24 A.2d 661, 148 
Pa.Super. 165. 

&DL 

(1) Rule was recoghlzed that 
where a settl^^t receipt had been 


approved, claimant had burden of 
proof of showing that receipt was 
not in accordance with facts. 

Mlch.—Grycan v. Ford Motor Co., 289 
N.W. 146, 291 Mlch. 241—^Roundtree 
V, Ford Motor Co., 277 N.W. 860, 
283 Mlch. 141—Richards v. Rogers 
Boiler & Bumer Co., 284 N.W. 428, 
262 Mlch, 62. 

(2) In order to bring cases in 
which no settlement receipt had been 
approved within application of above 
rule, department of labor and Indus¬ 
tries issued General Order No. 80 
provlding that in cases where set¬ 
tlement receipts had been filed pri¬ 
or to a stated date, and In which 
there had been no further proceed- 
Ings, such receipts were approved as 
though approved individually. 

Mlch.—Grycan v. Ford Motor Co., su¬ 
pra—Weaver v. Antrlm Iron Co., 
265 N.W, 446, 274 Mlch. 498—Gl- 
ampa v. Chrysler Corp., 262 N.W. 
269, 272 Mlch. 827. 

(3) Bffect of General Order No. 80 
was not to give blanket approval to 
ali settlement receipts to which it 
appUed, but to establish a procedur- 
al rule whereby burden of proof was 
placed on a party attacklng a set¬ 
tlement receipt approved by General 
Order No. 80. 

Mlch.—Grycan v. Ford Motor Co., su¬ 
pra—^Poisson V. Department of La¬ 
bor & Industries, 274 N.W. 886, 280 
Mich. 688—Weaver v, Antrlm Iron 
Co., supra. 

80. tJ.S.—Carper v. Texas Compen- | 


sation Ins. Co., C.C.A.T6X., 88 F.2d 
672. 

81. Mich.—Weidner v. Northway 
Motor Mfg. Co., 172 N.W. 674, 205 
Mich. 688. 

83. Ind.—Smlth v. Brown, 144 N.B. 
849, 81 IndA.pp. 667. 

Pa.—^Brown v. Union Collieries Co., 
88 A.2d 786, 163 Pa.Super. 298. 

83. Pa.—Shuler v. Mldvalley Coal 
Co., 146 A. 146, 296 Pa. 603. 

Kursa v. £[. C. Frick Coke Co„ 
Com.Pl., 4 Fay.L.J. 130. 

84b Pa.—^Blackwell v. Dahlstrom 
Metalllc Door Co., 169 A. 894, 111 
Pa.Super. 93. 

R.I.—De Conti v. A. D. JuilUard & 
Co., 182 A.2d 74. 

71 C.J. P 1476 note 34. 

85. Okl.—West Tulsa Pipe & Supply 
Co. V. Ivory, 23 P.2d 148, 164 Okl. 
112 . 

86. Neb.—Gooch Milllng & Blevator 
Co. V. Warner, 267 N.W. 224, 127 
Neb. 796. 

Va.—Old Dominion Land Co. v. Mes- 
sick, 141 S.B. 182, 149 Va. 880. 

87. Mass.—^Donovan’s Casa 187 N.B, 
34, 243 Mass. 88. 

88. Pa.—Bberst v. Sears Roebuci;' & 
Co., 6 A.2d 677, 334 Pa. 505—Shujler 
V. Mldvalley Coal Co., 146 A. 146, 

**Gm%.^Kves, 88 A.a« 10», 170 
Sup§r. 664—^Artac v. Union Coi- 
Uertes Co., 18 4.2d 808, 140' PiL^a- 
per. 499. .* 
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stated, the burden then rests on the employer to 
prove that the employee's disability has temporarily 
ceased and that he no longer suffers a loss of eam- 
ing power.83 

An agreement for compensation is prima facie 
evidence of a compensable accident,^® and the bur¬ 
den of proof rests on an employer or Insurance car- 
rier to Show that it is entitled to diminution or 
termination of compensation.®^ On petition to re- 


view an agreement for compensation where it is 
established that the employee’s incapacity is par- 
tial, the burden of establishing the extent of par- 
tial disability is on the employer;®® and in order 
to establish that the disability of an injured em- 
pioyee lias diminished or ended, the burden is on the 
employer or insurer to show that there is suitable 
Work available which the employee is capable of 
performing,®® although it may be necessary, if the 


89. Pa.—Artae ▼. Union Collieriea 
Co.» supra. 

90. Pa.—Svestka v. Union Collieriea 
Co., 27 A2d 676, 149 Pa.Super. 468— 
Maishock v. State Workmen*s Ins. 
Fund, 195 A 143, 129 Pa-Super. 118 
—Carson v. Real Bstate-Land Ti- 
tle & Trust Co., 165 A 677, 109 Pa. 
Super. 37. 

Axndel v. Doyle, Com.Pl., 4 Ches- 
ter Co. 14. 

91. Pa.—^Knlgrht ▼. MUlard, 38 A2d 
264. 360 Pa. 17. 

Muenz v. Kelso Beacdi Imp. Afis'n, 
124 A.2d 163, 181 Pa.Super. 106— 
Clingan v. Fairchance Lumber Co., 
71 A2d 839, 166 Pa.Super. 331— 
Bartman v. Jones & Laughlln Steel 
Corp., 60 A2d 566, 163 Pa.Super. 
81—^Dunkle v. Baltimore & O. R. 
Co., 67 A2d 714, 162 Pa.Super. 340 
—^Leaver v. Midvale Co., 67 A2d 
698, 162 Pa.Super. 393—Barckhofl 
V. Westmoreland Coal Co., 53 A 
2d 872, 161 Pa.Super. 146—Snyder 
V. Hoffman, 48 A2d 78, 169 Pa.Su¬ 
per, 392—^Vlsnlc v. Westmoreland 
Coal Co., 38 A2d 639, 156 Pa.Sup6r. 
199—Rehm v, Union Collleries Co., 
83 A2d 637, 152 Pa.Super. 461— 
Hite V. RockhUl Coal Co., 30 A2d 
212, 161 Pa.Super. 284—^Berkhamer 
V. Helnsling, 28 A2d 807, 160 Pa. 
Super. 461—^Nasrel ▼. McDonald 
Min. Co., 28 A2d 805, 160 Pa.Super. 
627—Radez y. Westmoreland Coal 
Co., 27 A2d 698, 149 Pa.Super. 642 
—Wells V. Lowber Gas Coal Co., 27 
A2d 677, 149 Pa.Super. 485—Lud- 
wigr V. Union Collieriea Co., 24 A 
2d 681, 147 Pa.Super. 247—^Tom- 
alLuck y. Wallin Concrete Corp., 23 
A2d 74, 146 Pa.Super. 390—^Mat- 
chouskl y. Pittsburgrli Termlnal 
Coal Corp., 22 A2d 114, 146 Pa.Su¬ 
per. 201—^Flood V. Logan Iron & 
Steel Co., 20 A2d 792, 145 Pa.Su¬ 
per. 206—Artae v. Union Collleries 
Co., 13 A2d 909, 140 Pa.Super. 499 
—^Lewis y. Bethlehem Mines Corp., 
18 A2d 107, 140 Pa.Super. 128— 
Flood y. Logan Iron & Steel Co., 5 
A2d 621, 136 Pa.Super. 101—Sta- 
nella y. Seranton Coal Co., 186 A 
211, 122 Pa.Super. 606. 

Sako y. Eeustem Gas & Fuel Ais- 
sociates, Sonman Mine Coal Diyi- 
sion, Com.Pl., 17 Cambrla 49—Am- 
dei y. Doyle, Com.Pl., 4 Cbester Co. 
14—Miller y. Arundel Corp., Com. 
PL, 46 Lack.Jur. 61—^Mazurkeyieh 


y. Philadelphia & Readlng Coal & 
Iron Co., Com.Pl., 21 Northumb. 
Leg.J. 85—^Hickes y. Dravo Corp., 
Com.Pi., 90 PittshLeg.J. 496—^Luto 
y. L3rtle Coal Co., Com.Pl., 6 Sch. 
Reg. 44—^Keiser y. Philadelphia & 
Reading Coal & Iron Co., Com.Pl., 
6 Seh.Reg. 266, aJUrmed 4 A2d 188, 
134 Pa.Super. 104—Sauarcia y. In- 
duatrial Collleries Corp., Com.Pl., 
29 Wa49h.Co. 29. 

R.I.—^Imperial Knife Co. v. Gonaal- 
yes, 133 A.2d 721—^Moss Const, Co. 
y. Boianl, 126 A2d 147—Seialo 
Bros. V. Marini, 116 A2d 869— 
Ajcnerlean Textile Co. y. De Angelo, 
100 A2d 216, 81 R.I. 163—Manvllle 
Jenckes Corp. y. Lubinskl, 68 A2d 
107, 76 R.L 36—^Brown & Sharpe 
Mfg. Co. V. Vincent, 55 A2d 729, 73 
R.I. 809—Walsh-Kaiser Co. v. 
D»Ambra, 53 A2d 479, 73 R.I. 37. 

71 C.J. p 1476 note 89. 

Froeeedlng tOT compensatloxL 

Where Insurance company stopped 
maklng paymenta under agreement to 
pay eladmant compensation for per¬ 
manent total disability, and elalmant 
llled elalm petition for compensa¬ 
tion, burden of proof on petition was 
not on Insurance company and em¬ 
ployer to proye a decrea.se of disabil¬ 
ity but on elalmant to sustain by 
preponderant evidence elalm assert- 
ed thereln that permanent disability 
was totaL 

N.J.—^Perraro v. Zurcher, 79 A2d 
478, 12 N.J.Super. 23L 

Burden of proof not unreasonahle 
In proceeding by employer and In¬ 
surance carrier for modiflcation of 
workmen’s compensation agreement 
on ground of decrease of employee’s 
disability, wherein compensation 
board affirmed referee’s findlng that 
employee was totally disabled, and 
further stated that employer and In¬ 
surance carrier failed to sustain their 
burden to establish change in disabil¬ 
ity because their experta had ex- 
pressed oplnion that disability had 
been reduced but did not venture to 
state that employee was unable to do 
any work, an unwarranted, arbltrary, 
and unreasonable burden of proof 
was not plax^ed on Insurance carrier 
and employer. 

Pa.—^Kutney v. William Penn Col- 
liery Co., 25 A2d 92, 148 Pa.Super. 

I 114. 


92. R.I.—Mosa Const Co. v. Bolani, 
126 A.2d 147—Walsh-Kaiser Co. v. 
D’Ambra, 58 A2d 479, 73 R.L 37. 

93. Pa.—^Barckhoff v. Westmoreland 
Coal Co., 63 A2d 872, 161 Pa.Su¬ 
per. 146—^Maishock v. State Work- 
men’s Ins. Fund, 195 A 143, 129 Pa. 
Super. 118—^BEale v. Susquehanna 
Collieriea Co., 191 A 226, 126 Pa. 
Super. 342. 

R.I.—Walsh-Kaiser Co. v. D*Ambra, 
53 A2d 479, 73 R.I. 87—Olneyville 
Wool Combing Co. v. Di Donato, 13 
A2d 817, 66 RI. 164. 
nrst hnrdeu on employer 
In proceedings on employ6r’s pe¬ 
tition for review of preliminary 
agrreement providing for payment 
of compensation for total Incapacity, 
on ground that incapacity of em¬ 
ployee had ended or diminished, it 
was error for trial Judge, who had 
found employee sufdciently recover- 
ed to resume light work, to reauire 
employee to go aJbead with duty of 
producing evidence as to his good 
faith and cooperation in attempt to 
attain light work without flrst re- 
Quiring petitloning employer to es¬ 
tablish that it had cooperated suffl- 
ciently at least prima facie to dis- 
charge its burden in that regard. 

RI.—^Moss Const Co. v. Boiani, 125 
A2d 147. 

Work in nature of odd Johs 
In workmen’s compensation pro¬ 
ceeding to review preliminary agree¬ 
ment on ground employee’s total in¬ 
capacity had ended or diminished, 
evidence sustained trial justice’s flnd- 
ing that employee was unable to do 
any kind of light work in general 
but could do only work in nature of 
odd jobs not generally obtainable 
and that employer had not pointed 
out or suggested any light work 
which employee could perform or by 
his own efforts might reasonably ob- 
tain, and trial Justice’a conclusion 
that employer had failed to sustain 
burden of proof as reauired. 

RI.—Seialo Bros. v. Marini, 116 A 
2d 359. 

AyaUablUty of work 
An employer seeking modiflcation 
of workmen’s compensation agree¬ 
ment on ground of decrease of em- 
ployee’s liability is not reauired to 
Show in every case that work which 
employee is able to do is available 
and has been olfered to him. 
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employer or insurer expects to establish that disa- 
bility has terminated rather than merely diminished, 
to produce evidence to show that the employee is 
capable of perfonning the work that was being 
done at the time of the injury.®^ 

The evidence required to set aside a final receipt 
must be definite, precise, specific, credible, and 
reasonably satisfactory,®® and must be of a more 
definite and specific nature than that on which ini- 
tial compensation is based;®® the purpose of this 
rule being to prevent the maintenance of false 
daims, and to give some degree of assurance to the 
employer that his liability has ended or will not be 
re-established unless it is on evidence which clear- 
ly warrants it.^^ 

PresumpHons. Where a compensation act so pro¬ 
vides, there is a presumption that at the time a final 
receipt is signed daimanfs disability had ceased,^® 
but the presumption may be overcome on the pres- 
entation of competent testimony.®^ Where an em- 
ployee^s petition contains allegations showing that he 
was in possession of normal faculties up to and 
through the day of a compensation settlement, it will 
be presumed that he had capadty to execute the 
settlement.1 

b. AdmissibOity 

In a proceeding to review an agreement for compon- 
aatlon because of a change In the eondltlon of the em¬ 
ployee, the rules as to the admissibility of evidence in 
compensation proceedings generally are appllcable. 


The generaJ rules as to the admissibility of evi¬ 
dence in workmen^s compensation proceedings, 
which are discussed supra §§ 525-546, are generally 
held to be applicable in proceedings to review an 
agreement for compensation because of a change in 
the condition of the employee,2 and, in such proceed¬ 
ings, under the generally recognized rules, evi¬ 
dence which is material on an issue is usually ad- 
missible,^ while irrelevant evidence is not admissi- 
ble.^ Accordingly, where an application for review 
and modification of an agreement for compensation 
is based solely on an,alleged change in the condf- 
tion of the employee, and with no suggestion of 
fraud being made, evidence as to fraud is not ad- 
missible.5 Similarly, on review of an approved 
agreement for compensation where a change in the 
condition of the employee is alleged as the ground 
for review, evidence that the condition causing disa¬ 
bility was not the resuit of accident may be incom- 
petent and inadmissible, and an award decreasing 
compensation cannot be based thereon.® Evidence 
which might otherwise be inadmissible may be in- 
troduced by agreement of the parties.'^ The agree¬ 
ment for compensation may be admissible against 
the employer and insurer as a declaration against 
interest.^ 

The testimony of medical experts is generally 
admissible in such proceedings,^ and a physician 
does not usurp the function of the court in testify- 
ing that an employee is able to resume his ordinary 


Pa.—Kutney v. William Penn Col- 
liery Co., 26 A.2d 92, 148 Fa.Super. 
114. 

94. H.L—Walter Marshall Splnnlng 
Oorp. V. Merola, 78 A.2d 356, 78 R. 
L 20. 

95. Pa.—Shuler v. Midvalley Coal 
Co.. 146 A. 146, 296 Pa. 603. 

GiU V. Pives, 88 A.2d 109, 170 
Pa.Super. 664. 

96. Pa.—Shuler v. Midvalley Coal 
Co., 146 A. 146, 296 Pa. 503. 

GUI V. Flves, 88 A,2d 109, 170 Pa. 
Super. 664—^Huerbin v. D. L. Clark 
Co., 14 A.2d 176, 140 Pa.Super. 406. 

97. Pa.—^Eherst v. Sears Roebuck & 
Co., 6 A.2d 577, 834 Pa. 606. 

98. Pa.—Benko v. Vesta Coal Co., 28 
A.2d 31, 149 Pa.Super. 388. 

99. Pa.—^Benko v. Vesta Coal Co., 
supra. 

1, Tex.—-Wigrfirlns v. Standard Acci¬ 
dent Ins, Co., Civ.App., 61 S.W.2d 
679. 

S. QualllLoatloB. of medioal ezperts 

Pact that certain physicians who 
testiiled in a proceedinfir to review an 
agreement for compensation were 
speclallsts In partlcular fleld of medi¬ 
cine under conslderatlon, and that, 


other physicians who testifled were 
not speciallsts, would not alCect ad¬ 
missibility of their testimony. 

R.I.—^Morton C. Tuttle Co, v. Car¬ 
bone, 126 A.2d 183. 

Evideiioe heaxing on oredlhXUty 
In employer^s actlon to review pre- 
Uminary agreement for compensa¬ 
tion for total incapacity, cross-eac- 
amination of employee conceming 
time of his retum to work for em¬ 
ployer after receiving lump sum pay- 
ment for a prevlous injury was prop- 
er as bearing on credlblllty of em¬ 
ployee in vlew of his inconsistent 
statements in superior court and be- 
fore director of labor. 

RI.—^Narragansett Hotel, Inc. v. 
Mallozzi, 108 A.2d 366, 81 R.I. 889. 

Svidesoe hM admissible 
In proceedlng to review compen¬ 
sation agreement, evidence that petl- 
tloner had performed his usual heavy 
work satisfactorily and for an appre- 
ciable time wlthout complaint and 
without asklng for lighter work, 
medical attention, or compensation, 
and had voluntarily left Job solely 
to get better wages, was admissible 
on question of disability and loss of 
eaming power. i 


R.I.—Pearl v. BuUders Iron Foundry» 
66 A.2d 282, 73 R.I. 804. 

3. Ga.—Wlley v. Bltuminous Cas. 
Co., 47 S.B.2d 662, 76 GaApp. 862. 

4. R.I.—^ECaverhlll Shoe Novelty Co. 
V. Di Vona, 107 A.2d 306, 82 R.I. 
264, reargument denied 108 A.2d 
263, 82 R.I. 254. 

5. Idaho.—^McCall v. Potlatch For- 
ests, 182 F.2d 166, 67 Idaho 416. 

6. Ga.—^Hartford Acc. & Indem. Co. 
V. Camp, 26 S.F.2d 679, 69 Ga.App, 
768. 

7. R.I.—^NTarragansett Hotel, Inc. v. 
Mallozzi, 103 A.2d 356, 81 R.I. 389. 

8. N.J.—Ferraro v, Zurcher, 79 A.2d 
473, 12 N.J.Super. 231. 

9. R.I.—Atlas Tool & Flndings Ca 
V, Dufly, 98 A.2d 849, 81 R.I. 61— 
Ostby & Barton Co. v. Curcio, 63 A. 
2d 784, 76 R.I. 82. 

ihcamination one year pzlor to testis 
fying 

*Tt is our judgment that we should 
not hold as a matter of law that an 
opinion given by a medical witness 
and based on an examlnatlon of an 
injured person made about one year 
prior to the date the witness testi* 
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occupation The report of a physician examining 
’an injured employee on behalf of the employer or 
insurer may be admissible in a proceeding to review 
‘an agreement for compensation, although a copy of 
tte report was not sent to the employee or his at- 
torney in striet compliance with the requirements 
of the statute, if the failure to follow the statutory 
prescribed procedure does not pr e judice the rights 
of the injured employee.^^ 

' Where an award of compensation is based on a 
receipt and report or stipulation is made by the 
compensation board or commission, and, it being 
impossible to determine from the order, receipt, re¬ 
port, or stipulation what character of disability was 
detennined or included in the award, the board or 
commission, on a subsequent hearing, may con- 
sider competent evidence to determine the charac¬ 
ter or extent of disability detennined by the prior 
award.^2 


c. Weight and Suffidency 

In proceedhigs to review agreemente for compensation 
because of a change in the condition of the employee^ 
the general rules governing weight and sufflciency of evi¬ 
dence are applicable. 

The general rules governing weight and sufficien- 
cy of evidence apply in proceedings to review an 
agreement for compensation, or an award based on 
such agreement, for the purpose of obtaining an 
increase, diminution, termination, suspension, or 
reinstatement of compensation.^s Accordingly, 
these rules have been applied in respect of the evi¬ 
dence requisite to show the making of a valid settle- 
ment not subject to review for change of condi- 
tion,i^ or to support an award for resumptionis or 
reinstatementlS of compensation, or to show the 
existence of grounds for reopening, review or 
change of settlements and awards based thereon, 
as to show a change in conditions,!^ such as an in- 


fled must ipso facto be of no legal or 
K^robatlve value.” 

■R.I.—American Textile Co. v. De An- 
Selo, 100 A.2d 216, 217. 81 HX 163. 

10. R.I.—Ostby & iBarton Co. v. Cur- 

■ Cio, 63 A.2d 784, 75 R.I. 82. 

11. R.I.—Morton C. Tuttle Co. v. 
Carbone, 125 A.2d 133. 

12« Okl.—^McOawley v. Crane, 85 P. 
423, 184 Okl. 64—Croxton & 
Bucklin V. Buchanan, 39 P.2d 91, 
170 Okl. 170. 

13. Pa.—^Plood V. Losran Iron & Steel 
Co., 20 A.2d 792, 145 Pa.Super. 206. 

Cybert v. Bendix Corp., 57 Pa. 
Dist. & Co. 443. 

Kalina v. Motor Freigrbt Bxp., 

■ Com.Pl., 42 BerkS Co. 187—Miller 
. T. Arundel. Corp.) Coni.Pl., 46 Lack. 
.« Jur. 61. 

ZUL—Macedo v. Atlantic Bayon Corp., 
103 A.2d 64, 81 :|^I. 339—Kesten- 
man Bros. Mfgr. Co. v. Greene, 102 

■ ' A.2d 462, 81 R.!. 291—Walter Mar- 

sball Spinnlnk Corp. v. Merola, 78 
A.2d 366, 78 R.I. 20. 

Revilremeiit of oompeteat evldeace 
Where an employee enters Into an 
agreement with his employer in- 
sui^ce carrier based on a percentage 
of permanent partial disability, he is 
hot entitled to an additional award 
on ground of a change in condition 
for worse unless there is competent 
evidence authorizlng a flnding that 
his condition has changed for worse 
since original agreement and award. 
Q&. —^Phlnei^e v. Ocean Acc. & Guar- 
* anty Corp., 58 S.SI.2d 921, 81 Ga. 
App. 394. 

EvldeiLoe introdnced t>y agreement 
held snffident 

92mploye6*s contentlon that there 
was no legal evidence to support 
.flnding of trial court that employer 
blfdred her Ught factory work on 


ground that letter in support of such 
flnding was addressed to employee*s 
attorney, but not to her was without 
merlt, where letter was put in evi¬ 
dence by agreement at hearing of 
workmen^s compensation case in 
which employer seught reduction of 
total disability compensation. 

R.I.—Gorham Mfg. Co. v. Vlselli, 62 
A.2d 617, 72 R,I. 427. 

Determinatlon «s to weight and ored- 
IbUity 

In proceeding by employer and In¬ 
surance carrier for modifleation of 
workmen's compensation agreement 
on ground of dscrease of employee’s 
disability) it was exclusive province 
of conipensatlon authorities. to pass 
on weigh^ and credibility of testimo- 
ny of' medlcal experts,^ and author¬ 
ities could accept testiinony of em- 
ployee*s experto and rejeot testimo- 
ny Of employer’s experts. 

Pa.—^Kutney v. Willlam Penn Col- 
llery Co., 25 A.2d 92, 148 Pa.Super. 
114. 

Qnallflcation of medloal experts 
Fact thkt certain physicians who 
testifled in 'a prodeeding to review 
an 'agreement for compensation were 
speclalists in particular fleld of medi¬ 
cine under consideration, and that 
other physicians were not speclalists, 
would go only to weight of their 
testimony. 

RL—Morton G. Tuttle Co. v. Car¬ 
bone, 125 A.2d 133. 

14. Mo.—^Brown v. Com Products 
Reflning Co., App., 65 S.W,2d 706. 
XTo final detexiBination 
In a proOeeding to obtain addition¬ 
al compensation, evidence was held 
sufficient to establlsh that a prior de¬ 
terminatlon of compensation bureau 
was not a final adiudlcatlon breclud- 
ing employee's claim tat Inoreased 
disability compensation. 
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I N.J.—Anderson v. Public Service 
Electric & Gas Co., 177 A. 865, 114 
N.J.Law 615. 

15. Ind.—Mooney-Mueller-Ward Co. 
V. Doyle, 144 N.E. 473, 81 Ind.App. 
663. 

16. Mich.—^Patrlck v. Consolidated 
Coal Co., 269 N.W. 906, 271 Mich. 
306. 

Pa.—^Koreen v. Union Collieries Co., 
40 A.2d 926, 166 Fa.Super. 448— 
Hite V. Rockhlll Coal Co., 30 A,2d 
212, 161 Pa.Super. 284—Hili v. 
Booth & Flinn Co., 23 A.2d 85, 146 
Pa.Super. 676—Zygmunt v. Copper- 
weld Steel Co., 193 A. 250, 128 Pa^ 
Super. 109. 

17. Ga.—^Fortson v. American Sur. 
Co., 89 S.E.2d 671, 92 Ga.App. 625 
—^Royal Indem. Co. v. Bannlster, 
62 S.E.3d 765, 82 Ga.App. 845— 
Maryland Cas. Corp. v. Mltchell, 
62 S.E.2d 415, 83 Ga.App. 99. 

Idaho.—Skelly v. Sunshine Min. Co., 
109 P.2d 622, 62 Idaho 192. 

Mich.—^Runnels v. Allled Bngineers, 
268 N.W. 230, 270 Mich. 163—Bur- 
ley v. Central Paper Co., 192 N.W. 
638, 221 Mich. 695. 

Okl.—^Moran-Buckner Co. v. prench, 
94 P.2d 883, 185 Okl. 650. 

Pa:;—^Hendricks v. Patterson, 67 A.2d 
652, 164 Pa.Super. 584—^Patulonis 
V. Locust Mountain Coal Co., 51 A. 
2d 362, 160 Pi3i.Super. 401—^Hayden 
V. Stony Sprihgs Coal Co., 43 A2d 
384, 157 Pa.Super. 423—^Byown v. 
Union Collieries Co., 33 A2d 786, 
163 Pa.Super. 293—Wells v. Low* 
ber Gas Coal Co., 27 A2d 677, 149 
Pa.Super. 486—Vetrulll v. Wallin 
Concrete Corp., 18 A.2d 536, 144 P6u 
Super. 73. 

R.I.—DI Vona v. Haverhlll Shoe Nov- 
elty Co., 127 A2d 503—^M. Liongo & 
Sons, Inc. v. lanotti, 103 A2d >560, 
81 R.I. 406—Rhode Island Tpl^f^cco 
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crease,i8 recurrence,!^ tennination,^® or continu- 
ance^i o£ disability or incapacity, or the termination 
of incapacity from the injury described in the agree- 
ment,22 or ^e causal connection between continued 
increased, or recurrent incapacity and the original 
accident or injury,23 or to show no causal connec¬ 


tion between the original injury which was the sub- 
ject of the ag^eement and the subsequent cause of 
disability.24 

In proceedings to review agreements for compen- 
sation, evidence has been held sufficient,25 or insuf- 


Co. V. Weintraub. 102 A.2d 466, 81 
Itl. 272—^Atlas Tool & Findlngs Co. 
V. Duffy, 98 A.2d 849, 81 R.I. 61— 
Gorham Mfg. Co. v. Viselli, 52 A. 
2d 617, 72 R.I. 427—Lorralne Mfg. 
Co. V. Appolony, 60 A.2d 616, 72 
R.I. 268. 

Ohange from total incapacity to par- 
tial incapacity 

II.I.—^Imperia! Knife Co. v. Gonsal- 
ves, 138 A.2d 721—^Barbieri v. De- 
Moranvme, 106 A.2d 506, 82 R.L 
120 . 

Ko dbaakge In pbysicai oondltion 
In a proceedlnir to obtain furtber 
compensation, evidence was held suf¬ 
ficient to Show no chansre in physical 
condition of employee. 

Mich.—Goines v. Kelsey Hayes Wheel 
Co., 292 N.W. 686, 294 Mich. 166. 

18. Ky.—^Department of Hlgrhways ▼. 
Tarter, 276 S.W.2d 667. 

Mich.—Chelli v. American Boston 
Min. Co., 285 N.W. 14, 288 Mich. 
441—^Van Atta v. Henry, 282 N.W. 
186, 286 Mich. 379. 

Pa.—^Mouhat v. Board of Public Bd. 
of Pittsburgh, 48 A.2d 20, 169 Pa. 
Super. 423—Croll v. Miller, 2 A.2d 
627, 133 Pa«Super. 448—Johnson v. 
Pumell, 200 A. 151, 131 Pa.Super. 
230—^Moule v. Barrymore Seamless 
Wllton Corp., 189 A. 623, 124 Pa. 
Super. 629—ka-ardner v. Pressed 
Steel Car Co., 186 A. 410, 122 Pa. 
Super. 592. 

71 C.J. p 1476 note 47. 

19. Hl.—^Board of Education of City 
of Chicago v. Industrial Commis- 
slon, 16 N.E.2d 288, 368 111. 664. 

Pa.—Smith V. Union Collieries Co., 
38 A.2d 407, 165 Pa.Super. 389— 
Brown v. Union Collieries Co., 33 A. 
2d 786, 153 Pa.Super. 293—^Koreen 
V. Union Collieries Co.* 14 A.2d 
846, 141 Pa-Super, 70—^Huerbin v. 
D. L. Clark Co., 14 A.2d 176, 140 Pa. 
Super. 406—^Roberts v. Hillman 
Coal & Coke Co., 200 A. 128. 131 
Pa.Super. 670—Irwin v. Byllesby 
Englneering & Management Corpo¬ 
ration, 179 A. 780, 119. Pa.Super. 
449. 

Knittle V. ECazle Brook Coal Co., 
Com.Pl., 8 Sch.Reg. 108. 

R.I.—^Bobola V. Royal Elee. Co., 123 
A.2d 260—Burns v. Rhode Island 
Tool Co.. 86 A.2d 926, 79 R.L 169. 
71 C.J. p 1476 note 48. 

20. Pa.—^Zbieg v. Rochester & Pitts¬ 
burgh Coal Co., 104 A.2d f68, 176 
Pa.Super. 308—^Hbullhan v. Joseph 
J. Scheiter & Co., 70 A.2d 431* 166 
Pa.Super. 86—Capriotti v. Phila¬ 
delphia InQuirer Co., '40 A.2d 880* 


166 Pa.Super. 609—^Metalko v. Ford 
Collieries Co., 22 A.2d 222, 146 Pa. 
Super. 206. 

Chordash v. McCloskey & Co.* 
Com.Pl., 50 Dauph.Co. 43. 

R.I.—^Morton C. Tuttle Co. v. Car¬ 
bone, 126 A.2d 133—^Flore v. Wans- 
kuck Co.* 116 A.2d 186—Woon- 
socket Worsted Co. v. Ravenelle, 
114 A.2d 844—Hope Bldg. Co. v. 
Douglas, 106 A.2d 199, 82 R.I; 1— 
Kestenman Bros. Mfg. Co. v. 
Greene, 102 A.2d 462, 81 R.I. 291— 
Sayles Flnishing Plants, Glen-Lyon 
Print Works Dlvision v. Pandozzi, 
101 A.2d 874, 81 R.I. 264—^E. Tur- 
geon Const. Co. v. Barbato, 101 A. 
2d 481* 81 R.I. 230—Menzies v. 
King, 95 A.2d 863. 80 R.L 247— 
Sidney Blumenthal & Co. v. Juck- 
nik, 81 A.2d 136, 78 R.I. 246—Man- 
ville Jenckes Corp. v. Lubinski, 68 
A.2d 107, 76 R.I. 36—Airedale Wor¬ 
sted MiUs V. Cote, 66 A.2d 802, 75 
RI. 361—Central Engineering & 
Const Co. V. Rassano, 64 A.2d 197, 
76 RI. 108—Ostby & Barton Co. 
V. Curcio, 63 A,2d 784, 76 RI. 82— 
Brown & Sharpe Mfg. Co. v. Vin¬ 
cent, 66 A.2d 729, 73 RX 309— 
Atlantic Rayon Corp. v. Macedo, 63 
A.2d 766, 73 RX 167. 

No terminatio]! of agxeement 
Evidence showlng total disability 
of employee was suflaclent to Justify 
denial of termination of compensa¬ 
tion agreement 

Pa.—^Matchouskl v. Pittsburgh Ter- 
minal Coal Corp., 22 A.2d 114, 146 
Pa.Super. 201—Lewis v. Bethlehem 
Mines Corp., 13 A.2d 107* 140 Pa. 
Super. 128—^Hale v. SusQuehanna 
Collieries Co., 191 A. 226, 126 Pa. 
Super. 342—^Puzzio v. ^usQuehanna 
Collieries Co., 191 A. 222, 126 Pa. 
Super. 488. 

Cajrleton v. Jeddo-Highland Coal 
Co., Com.Pl., 38 LiUZ.Leg.Reg. 241. 

21. Pa.—^Dunkle v. Baltimore & O. 
R Co., 67 A.2d ,714, 162 Pa.Super. 
340—^Leaver v. Midvale Co., 57 A. 
2d 698, 162 PJuSuper. 393—Ehight 
V. Millard, 35 A.2d 764, 164 Pa.Su¬ 
per. 383, afiELrmed 3$ A.2d 264, 360 
Pa. 17—Berkhamer v. Heinsling, 28 
A.2d 807, 160 Pa.Super. 461—Wess 
V, Diebold Lumber Co., 14 A.2d 689, 
141 Pa.Super. 76—^Maishock v. State 
Workmen’s Ins. Fund, 195 A. 143, 
129 Pa.Super. 118—Jones v. Hazle 
Brook Coal Co., 179 A. 783, 119 Pa. 
Super. 409. 

Rocrodoci v. Glen Alden Coal 
Cd., Com.Rl., 33 Luz.Leg.Reg. 147. 
B.L—^Brown & Sharpe Mfg. Co. v. 
Campo, 113 A.2d 377—^Providence 
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Window Cleaning Co. v. Robidouz, 
112 A.2d 623—^Balon v. General Ca- 
ble Corp., 68 A.2d 44, 76 RI. 206 
—Walsh-Kaiser Co. v. Champness, 
63 A.2d 483, 73 RL 44—General 
Scrap Iron v. La Porte, 26 A,2d 
618, 68 RL 98. 

71 C.J. p 1476 note 50. 

22. R.I.—Wanskuck Co. v. Puleo, 82 
A.2d 872, 78 RI. 447. 

23. Minn.—^Leland v. St Olaf Lu- 
theran Church, 4 N.W.2d 769, 213 
Minn. 34. 

Pa.—^Rehm v. Union Collieries Co., 33 
A.2d 637, 162 Pa.Super. 46X 
71 C.J. p 1476 note 61. 

24h Pa.—^Turian v. William Clark- 
Rea Coal Co., 33 A.2d 639, 153 Pa. 
Super. 106. 

RI.—^Macedo v. Atlantic Rayon Corp., 
103 A.2d 64, 81 RI. 339—Priscilla 
Worsted Mills v. Vizzacco, 96 A.2d 
836, 80 RL 342—Rigo v. Walsh- 
Eaiser Co., 65 A.2d 868, 73 RL 319. 

25. Farticrnlar finds held sopported 
by evidence 

(1) Fact that compensation claim- 
ant failed to prove that he sizflered 
any incapacity for work because of 
accident subsequent to last settle- 
ment agreement 

RL—^Ferguson v, George A. Fuller 
Co., 58 A.2d 810, 74 RI, 98, reargu- 
ment denied 60 A.2d 723, 74 RL 
98. 

(2) Fact that retum to work by 
employee who had contracted occupa- 
tional dermatitis would intensify her 
embarrassment from a consciousness 
of apparent dlsfigurement or blemish- 
es. 

RL—Comell-Bubiller Elee. Corp. v. 
Manocchia, 89 A.2d 923, 79 RL 466. 

(3) Fact that employee was In suf- 
ficiently good physical condition to 
sustaln surglcaJ operatlon. 

R.I.—^Esmond Mills, Inc. ▼. Molio, 78 
A.2d 365, 78 RI. 27. 

(4) Fact that claimant, before ac¬ 
cident, had arthritic condition which 
accident aggravated and accelerated. 
Pa.—^Kulick v. Susquehanna Col¬ 
lieries Co., 169 A. 398, 111 Pa.Su- 
per. 36. 

(6) Fact that injured employee was 
able to do kind of work she was do- 
tng when injured. 

RL—Carl-Art, Inc. v. Cardullo, 80 A. 
2d 188, 78 RI. 171. 

Proceeding to oompel veso^ii^ df 
compensation paymenW " 

(1) Evidence sustalned finding 
■employee had tried in 
perform janitor wofk^Afid ^ hcKii^er- 
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ficient^® to support findings made by the compensa- 
tion board or commission, and evidence has been 
held sufficient to show that, because of the agree- 
ment for compensation, the employee was denied 
compensation in accordance with compensation 
law;27 and evidence has also been held sufficient 
to show that the compensation provided by the 
agreement was wholly inadequate to compensate for 
nonschedule injuries.^® In such a proceeding, evi¬ 
dence hets been held sufficient to support a finding 
of maximum partial compensation for the injury 
sustained,2® or to show that subsequent disability 
was the resuit of the compensable accident,®® or to 
show no'disability, in addition to that which was 
the basis of the agreement, sufficient to entitle the 
employee to additional compensation,®^ or to show 
the ability of the employee to resume ordinary and 
usual work,®® or to show loss of eaming capacity.®® 

In an employer^s proceeding to review an agree¬ 
ment for compensation for total incapacity, where 
evidence showed that the employee was only par- 
'tially incapacitated, the failure to show what a per- 
son such as the employee could earn in a partially 
incapacitated condition warrants the continuance 


of compensation for total incapacity.®^ In a pro¬ 
ceeding to secure additional compensation after an 
award on a stipulated agreement, evidence may be 
sufficient to show as a matter of law that such award 
was not - a compromise final settlement of, ali lia- 
bility, but that the claim was left open to future 
adjustment.®^ 

In a proceeding for modification of an agreement 
for compensation because of an alleged change in 
the condition of the employee, where there is a con- 
fiict in the testimony, as between a medical expert 
and the employee, the board or commission is not 
required to accept the testimony of the medical 
expert,®® and the testimony of the employee may 
be sufficient to support the finding of the board or 
commission.®^ However, in such a proceeding med¬ 
ical testimony may be sufficient to support a finding 
©f the board or commission,®® and, where the cir- 
cumstances are such that the testimony of laymen 
would not be sufficient to establish the point in is- 
sue, medical testimony may be essential to support 
a finding of the board or commission.®® 

In other proceedings particular evidence has been 
held insufficient to warrant modification,^® termina- 


ate in experiment to ascertain extent 
of his incapacity and to rehabilltate 
Iximself in conformity with decialon 
of director of labor. 

R.I.—Fresselll v. Washbum Wire 
Co., 64 A.2d 686, 76 R.I. 144. 

(2) Evidence sustained findlngr that 
discharge of employee after he had 
been redmployed as janitor was not 
based on employee's unwillingness to 
codperate in attempt at rehabllita- 
tion but was based rather on em¬ 
ployee’s unwillingness to perform 
his original heavy work or to shovel 
and lift substantlal weights, and 
warranted' concluslon that dlscharge 
was in efCect a wlthdrawal by em- 
ployer of offer to give employee light 
Work, 

ILI.—^FresselU v. Washbum Wire Co., 
supra. 

26. Faxtionlar fladings held aot sup- 
ported by evidenoe 

(1) Classlfication of an injured em¬ 
ployee as a nondescripL 

Pa.—^Forsythe v. Harrlson Tp. Bd. 
of Ed., 43 A.2d 866^ 167 Pa.Super. 
433. 

(2) Finding flxing dollar value of 
employee’s eaming capacity. 

R.I.—^Atlas Tool & Findings Co. v. 
Duffy, 98 A.2d 849. 81 ILI. 61. 

27. XT.S.—^Hohn v. Alaska Indus. Bd., 

. D.C.Alaska, 150 F.Supp. 619. 

28. N.T.—La Felice v. Stone & Wil- 
kle, 88 N.T.S.2d 942, 263 App.Dlv. 
611. 

29. ILI.—^Bnos v. Abrasive Mach. 
Tool Co.. 125 A.2d 111. . 


30. Pa.—^Blackwell v. Dahlstrom 
MetaUic Door Co., 169 A. 394, 111 
Pa.Super. 98. 

Subsequent accident oaused by prior 
aoddent 

ILI.—^Ferguson v. George A. Fuller 
Co., 68 A.2d 810, 74 ILI. 98, reargu- 
ment denied 60 A.2d 723, 74 H.I. 
98. 

31. Pa.—Bednock v. Westmoreland 
Coal Co., 200 A. 114, 182 Pa.Super. 
89. 

32. ILI.—^Mioss ConsL Co. v. Bolani, 
126 A.2d 147—E. Turgeon Const.. 
Co. V. Barbato, 101 A.2d 481, 81 R.I. 
230—^Mincoff v, Marcaruso, 72 A.! 
2d 225, 76 ILI. 469. 

Znability to resume prior work 
ILI.—Olneyville Wool Comblng Co. 
V. Di Donato, 18 A,2d 817, 66 B.I. 
154. 

33. ILI.—^Enos V. Abrasive Mach. 
Tool Co., 126 A.2d 111. 

Cause of deorease in eaming oapao- 
Ity 

Evidence in proceeding to review 
preliminary agreement in workmen’s 
compensation case supported finding 
that decrease in plaintllTs eaming 
capacity after his retum to work was 
a resuit of disciplinary action by 
employer because of bad work, rather 
than as a resuit of physlcal condi¬ 
tion growlng out of injury. 

R.I.—^Laptew v. Moore Fabrics, Inc., 
123 A.2d 398. 

Evidence sufileimt to show partial 
dUabUity 

Pa.—^Wells V. Liowber Gas. Coal Co., 
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27 A.2d 677, 149 Pa.Super. 486— 
Svestka v. Union Collieries Co., 27 
A.2d 675, 149 Pa.Super. 468. 

34. R.I.—^Rhode Island Tobacco Co. 
V. Weintraub, 102 A.2d 466, 81 R.I. 
272. 

36. Mo.—^Weiss v. Anheuser-Busch. 
Inc., 117 S.W.2d 682, 234 Mo.App. 
710. 

36. Pa.—Knight v. Millard, 36 A.2d 
764, 154 Pa.Super. 383, affirmed 38 
A.2d 264, 350 Pa. 17. 

Medical testimony held Insnfiloient 
In a proceeding for review of an 
agreement for compensation because 
of a change in condition of employee, 
testimony by a physician that in his 
opinion employee suffered a certain 
percentage of disability greater than 
that provided for by agreement was 
not sufficient to support an award of 
additional compensation. 

Ga.—^Phinese v. Ocean Acc. & Guar- 
anty Corp., 68 S.E.2d 921, 81 Ga. 
App. 394. 

37. Pa.—Knight v. Millard, 35 A.2d 
764, 154 Pa^Super. 383, affirmed 38 
A.2d 264, 860 Pa. 17. 

38. Pa.—^Baughman v. Hockensmith 
Wheel & Mine Car Co., 44 A.2d 764, 
168 Pa.Super. 314—^Visnic v. West- 

. moreland Coal Co., 38 A.2d 539, 155 
Pa.Super. 199. 

Knittle v. Hazle Brook Coal Co., 
Com.Pl., 8 Sch.Reg. 108. 

39. Pa.—^Baughman v. Hockensmith 
Wheel & Mine Car Co., 44 A.2d 764, 
158 Pa.Super. 314. 

40. Pa.—Clingan v. Falrchance Dum- 
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tion,^i or reinstatement^* of the agreement, or the 
setting aside of a lump sum settlement,^^ or insuf- 
ficient to show a change in the physical condition of 
the employee,^^ or to show that permanent and total 
disability resulted from the compensable injury>5 
Similarly, particular evidence has been held insuf- 
fident to show recurrence of,^® or increase 
disability, or no recurrence of disability,^® or that 
the employee^s disability had ceased,^® or had ceased 
at the time alleged,®® or that the employee’s disa¬ 
bility was not caused by the original accident,®^ or 
a causal connection between the compensable inju¬ 
ries which were the subject of the agreement and 
the subsequent cause of the employee’s disability,®® 
or a decrease in the employee’s eaming capacity,®® 
or that a prior physical condition rather than the 
accident was the cause of the employee’s disability,®^ 
or that because of the disability the employee was 
capable of performing only light work.®® 

Sufficiency of evidence as to limitations. In a 


proceeding to review an agreement for compensa- 
tion because of a change in the condition of the em- 
ployee, particular evidence has been held suflScient to 
establish the applicability of a statute of limita- 
tions,®® or ihsufficient to show that a claim for ad- 
ditional compensation was barred by limitations,®'^ 
or insufi&cient to show such fraud as would extend 
the period provided by statute.®® 

§ 908. Hearing or Trial 

There ehouid be a determlnatlon of ali Issues proper- 
ly ralsed In the proceeding, and the determlnatlon made 
shouid be such as Is warranted by the circumstances of 
the case. 

In a proceeding to review, reopen, set aside, or 
terminate an agreement for compensation because of 
a change in the condition of the employee, the tri¬ 
bunal exercising jurisdiction shouid detennine all 
issues which are properly raised in the proceed¬ 
ing,®® but there may be no determination of mat- 


ber Co., 71 A.2d 839, 166 PauSuper. 
331—Barcklioff v. Westmoreland 
Coal Co., 63 A.2d 872, 161 Pa.Su- 
per. 146—^Karlberg v. Weber, 30 A. 
2d 208, 161 Pa.Super. 173—^Hop- 
sbiock V. Hackmeister, 14 A.2d 374, 
140 Pa.Super. 384—^Zuro v. McClin- 
tlc MarshaU Co., 196 A. 160, 129 Pa. 
Super. 143. 

IDenial of applicailoii for modifioa>- 
tlon 

Evidence held sufficient to warrant 
denial of application for modiftcation 
^f agreement for payment of compen- 
:sation. 

■Pa.—^Plood V. Logran Iron & Steel Co., 
20 A.2d 792, 145 Pa.Super, 206. 

AI. Pa.—Clingran v. Falrduince Lum- 
ber Co., 71 A.2d 839, 166 Pa.Super. 
331—Osbom v. Pranklin Hospital, 
43 A.2d 679, 167 Pa.Super. 307. 

•42. Pa.—^McLauirhlin v. P. H. But- 
ler Co., 186 A. 190, 122 Pa.Super. 
189. 

•43. La.—■Washingrton v. Holmes & 
Bames, App., 4 So.2d 51, amended 
on other grounds and rehearingr de- 
nied 6 So.2d 195, afflrmed 9 So.2d 
35, 200 La. 787. 
iCompromlse JndgmeiLt 

Plaintiffis unsubstantiated claim of 
.continuing pain was insufflcient to 
.authorize setting aside of compro- 
.mlse Judsrment and award of addi- 
tional compensation in view of pre- 
'ponderance of medlcal testlmony that 
only injury from which plaintilf could 
:be sulCering was one which occu]> 
red two years before accident for 
which compensation was sought, and 
in view of impeachlng evidence that 
prior to compromise Judgment, plain- 
'till accepted compensation for total 
.disability while performing his regu- 
.lar Work and drawing regrular wages. 


La.—^Brown v. Trio Bldg. Ca, App., 
19 So.2d 461. 

44. G€u—^F letcher v. Aetna Cas. & 
Sur. Co., 96 S.E.2d 650, 95 Ga.App. 
23—^Travelers Ins. Co. v. Hammond, 
83 S.E.2d 576, 90 Ga.App. 696— 
Phinese v. Ocean Acc. & Guaranty 
Corp., 58 S.E.2d 921, 81 GaApp. 
394. 

N.J.—^Donofrio v. Haag Bros., 77 A. 
2d 42, 10 N.jr.Super. 268. 

Circelli v. Falco, 18 A.2d 731, 19 
N.J.Misc. 213. 

Pa.—^Muenz v. Kelso Beach Imp. 
Aas'n, 124 A.2d 153, 181 Pa.Super. 
105. 

R.I.—^Interlaken Mills (Harris) v. 
Poling, 102 A,2d 710, 81 R.I. 309— 
Qulllen V. O, D. Purington Co., 94 
A.2d 247, 80 R.L 165. 

45. Pa.—^Davis v. Asquini, 173 A. 
672, 114 Pa.Super. 60. 

48. Pa.—^Eberst v. Sears Boebuck & 
Co., 6 A.2d 577, 334 Pa. 506. 
Bvldenoe insnflicient to show date of 
zecnzreiLoe 

Pa.—^Roberts v. Hillman Coal & Coke 
Co., 200 A. 128, 131 Pa.Super. 670. 

47. Neb.—Gooch Milling & Elevator 
Co. V. Warner, 267 N.W. 224, 127 
Neb. 796. 

Pa.—^Eberst v, Sears Boebuck & Co., 
6 A.2d 577, 884 Pa. 606. 

48. Pa.—Gill V. Fives, 88 A.2d 109, 
170 PcuSuper. 564. 

49. Pa.—Knight v. Millard, 88 A.2d 
264, 850 Pa. 17. 

Lewis V. Bethlehem Mines Corp., 
18 A.2d 107, 140 Pa.Super. 128. 

R.I.—^Narragansett Hotel, Inc. v. Mal- 
lozzi, 103 A.2d 355, 81 R.I. 389— 
Walter MarshaU Spinnlng Corp. v. 
Merola, 78 A.2d 855, 78 B.I. 20. 

60. Pa.—Smith v. Creveling, 170 A. 
844, 112 Pa.Super. 204. 

335 


Bl. R.T.—^Rhode Island Bayon Co. v. 

Bertrand, 102 A.2d 520, 81 B.I. 314. 
52. Ky.—^Powell v. Winchester Gar- 
ment Co., 226 S.W.2d 341, 812 Ky. 
38. 

63. R.I.—Trotta v. Brown & Sharpe 
Mfg. Co., 134 A.2d 178. 

54. Pa.—^Rehm v. Union Collieries 
Co., 33 A.2d 637, 152 Pa.SupeT. 461. 

55. Pa.—^Porsythe v. ECarrison Tp. 
Bd. of Ed., 43 A.2d 366, 157 Pa.Su¬ 
per. 433. 

56. Two-year statute rather thau 
one-year held appUcable 

Ind.—^BickneU Coal Co. v. Slater, 50 
N.E.2d 881, 114 Ind.App. 141. 

57. Ind.—^Fashion Thimble Shoe Co. 
V. Withrow, 40 N.B.2d 369, 110 Ind. 
App. 668. 

58. Ga.—^Priest v. Ezpositlon Cotton 
Mills, 71 S.E.2d 743, 86 GaApp. 301. 

69. Mich.—Hayward v. Kalamazoo 
Stove Co., 288 N.W. 483, 290 Mich. 
610—Weaver v. Antrim Iron Co., 
265 N.W. 446, 274 Mich. 493. 

Pa.—^Muenz v. Eelso Beach Imp. 
Ass'n, 124 A.2d 168, 181 Pa.Super. 
106—^Varo v. C. G. Hussey & Co., 
27 A.2d 690, 149 Pa.Super. 518. 

Croll V. Forrest Laxmdry, 44 Pa. 
Dist. & Co. 648. 

Gerwell v. Auto Radiator Hospi¬ 
tal, Com.Pl., 36 Luz.Leg.Beg. 88. 
R.I.—^Hanley v. Westminster Motors, 
90 A.2d 762, 80 B.L 22. 

71 C.J. p 1476 note 52. 

Postponemeiit of determination Inu 
proper 

Where industrial accident board 
found that claimanfs disability had 
been increasing since making of com¬ 
pensation agreement, clalmant was 
entitled to an award in keeping wlth 
his changed physical condition and 



101 C.J.S. 


§ 908 WORKMEN»S COMPENSATION 


ters which are not within the scope of the pro- 
ceeding.®® It may be determined whether claim- 
ant is entitled to further or additional compensa- 
as, whether there has been a recurrence of 
disability attributable to accident,®^ or whether the 
injury which was the subject of the agreetnent con- 
tinued to incapacitate the employee totally or par- 
tially;®® and it has been stated that in such pro- 
ceeding the inquiry is limited to a determination on 
the single issue of whether the disability has re- 
curred, increased, diminished, or ended subsequent 
to the original finding.®^ In a proceeding of this 
nature the employer may be preduded from ques- 
tioning the applicability of the compensation act, 
whether the injured claimant was actually an em¬ 
ployee, whether the injuries sustained arose out of, 
and in the scope of, an employee^s duties, and 
whether the injured employee gave notice of injury 
and made claim for compensation within the time 
prescribed by the act®® 

In a proceeding to reinstate or modify a com¬ 


pensation agreement on the ground of a change in 
disability, the inquiry goes directly to the question 
of whe^er disability has increased,®® and it should 
be determined whether there is any existing disa- 
bility.®7 If existing disability is f jnd, the extent 
of such disability should be determined,®® and if sub¬ 
sequent to the agreement there has been a change 
in the extent of disability, the date on which such 
change occurred should be determined.®® On the 
hearing of a petition for review of a compensa¬ 
tion agreement on the ground of termination of 
disability, the board or commission should consider 
evidence with respect to the status or condition of 
the employee subsequent to the agreement and pri¬ 
or to the filing of the petition.'^® 

A provision that the filing of a petition for the 
termination of an agreement for compensation 
operates as a supersedeas of the terms of the agree¬ 
ment to the extent subsequently justified by the evi¬ 
dence contemplates a prompt ascertainment of the 
earning power of an injured employee and 


board Improperly refrained from de- 
termlnlng’ amount of permanent 
physical Impairment and improperly 
oontlnued hearing untll such time as 
claimant^B condition became fixed 
and determinable. 

Idaho.—^McCall v. Potlatch Forests, 
182 P.2d 156, 67 Idaho 415. 
UCatters for detezminatloiL 

Under power to review payments 
after disapproval of settlement, de- 
partment of labor and industry must 
determine physical condition, eam- 
ings, and earning capacity of claim¬ 
ant, and payments made by employ¬ 
er, and make such determination of 
amount due employee as facta war- 
r^t, for which amount employee 
would be entitled to certificate for 
judgment. 

Mich.—^Poisson v. Department of La¬ 
bor and Industry, 274 N.W. 836. 280 
Mich. 583. 

Peremptoxy InatmeldoiL 

On trial of suit brought by em¬ 
ployee to set aslde compensation 
board'8 award denying applicatlon 
to review order approving compro- 
mlse compensation agreement, it is 
error to give peremptory instructlon 
for defendant where evidence is suf¬ 
ficient to raise an issue as to fact 
of change in condition of employee. 
Tex.—Day v. Lumbermen's Reclpro- 
cal Ass'n, Clv.App., 8 S.W.2d 709, 
afilrmed, ComApp., 17 S.W.2d 1043. 

60. H.I.—HaverhUl Shoe Kovelty 
Co. V. Di Vona, 107 A.2d 305, 82 
It.1. 254, reargument denied 108 A. 
2d 253, 82 B.X 254-~Macedo v. At¬ 
lantic Rayon Corp., 103 A.2d 64, 81 
ILL 339—^Priscilla Worsted Mills 
V. Yizzacco, 96 A.2d 835, 80 It.L 
842—Airedale Worsted Mills v. 


Cote, 66 A.2d 802. 76 R.L 361— 
Anaconda Wlre & Cable Co. v. 
Silke, 68 A.2d 396, 74 R.I. 16— 
Vick V. Aubin, 58 A.2d 109, 73 R.I. 
508—Carpenter v. Globe Indem. 
Co., 14 A.2d 235, 65 RI. 194, 129 
AD.R. 410. 

61. Mich.—Weidner v, Northway 
Motor Mfg. Co., 172 N.W. 674, 206 
Mich. 683. 

71 C.J. p 1476 note 64. 

62. Pa.—^Downs v, Llnton's Lunch, 
6 A.2d 515, 334 Pa. 415. 

63. R.I.—Rhode Island Tobacco Co. 
V. Weintraub, 102 A.2d 456, 81 R.I. 
272. 

64h 111.—^Madsen v. Industrial Com¬ 
mission, 50 N.S.2d 707, 383 Ul. 590 
—De Bartolo v. Industrial Com¬ 
mission, 30 N.B.2d 677, 375 DI. 
108. 

66. IU.—Madsen v. Industrial Com¬ 
mission, 50 N.ll.2d 707, 383 IlL 
590. 

66. Pa.—^ParRs v. Susquehanna Col- 
lieries Co., 27 A.2d 481, 149 Pa.Su- 
per. 535. 

67. Pa.—^Heck v. Bayuk Cigars, Inc., 
17 Pa.Dist & Co. 318. 

No issue as to ezistenoe or estent of 
dlsablUty 

Where employer petitioned for ter¬ 
mination of compensation agreement 
with respect to eye injury on ground 
that claimanfs disability had ceased 
and that his earning power had not 
been impaired, and claimant answer- 
ed that he had lost industrial use of 
eye, all questione relating to exist- 
ence of disability or its extent were 
eliminated. 

Pa.—Colchiagle v. Union Collieries 
Co., 200 A, 119, 132 Pa.Super. 83. 
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68. Pa—^Downs v. Linton’s Lunch, 
6 A.2d 515, 334 Pa 415. 

Rehm v. Union Collieries Co., 83 
A.2d 637, 152 PaSuper. 461—^Zuro 
v. McClintic Marshall Co., 195 A. 
160, 129 PaSuper. 143. 

Heck V. Bayuk Cigars, Inc., 17 
PaDist. & Co. 318. 

Exteut of loss of earning power 
Pa.—Angelo v. Keystone State Const 
Co., 3 A.2d 946, 134 PaSuper. 255 
—Stanella v. Scranton Coal Co., 
186 A. 211, 122 PaSuper. 506. 

69. Pa—Stanella v. Scranton Coal 
Co., supra 

Buckler v. Reppy, Com.Pl., 32 
Luz.Leg.Reg. 373. 

X>ate disability increased 

Statutory provision that modifl- 
cation of agreement or award of 
compensation shall be made as of 
date on which it is shown that in¬ 
jured employee^s disability Increased 
do es not mean that modifica tlon is 
to be effective only from date when 
proof is produced of increase of dis¬ 
ability but from date of Increase of 
disability as shown by proofs pro¬ 
duced. 

Pa—^Elilgore v. State Workmen’s 
Ins. Fund, 193 A. 294, 127 PaSu- 
per. 213. 

Date with respeot to limitations pe- 
riod 

Pa—^Downs v. Linton’B Lunch, 6 A. 
2d 515, 334 Pa 415. 

70. Me.—^Zooma's Case, 121 A. 232, 
123 Me. 36. 

71. Pa.—Angelo v. Keystone State 
Const. Co., 3 A.2d 946, 134 PaSu¬ 
per. 256—Stanella v. Scranton Coal 
Co., 186 A. 211, 122 PaSuper. 506. 
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where on a petition to terminate an agreement for 
compensation it is established that the employee’s 
disability has not ceased although it has decreased 
from total disability to partial disability, an order 
holding the entire matter in abeyance and compel- 
ling the employee to forego ali compensation until 
he has furnished a practical demonstration of his 
eaming power by engaging in some kind of employ- 
ment is not such an order as is authorized by the 
compensation actJ^ 

Where a proceeding is brought to set aside an in- 
jured employee’s final receipt on the groimd that 
disability continues, if the receipt is not set aside 
the matter is at an end.'^^ If, however, an order is 
made setting aside the final receipt, the effect of 
such order is automatically to restore the parties to 
the position they would have been in had the re¬ 
ceipt never been signed;^^ and the order operates 
to revive the compensation agreement which was 
in effect at the time the receipt was given,75 and 
presents the issue as to the degree of partial disa¬ 
bility which exists as reflected in eaming power.^® 

In a proceeding to review, reopen, set aside, modi- 
fy, terminate, or reinstate an agreement for com¬ 
pensation because of a change in the condition of 
the employee, or because of a change in the eam¬ 
ing capacity of the employee, the award, decree, 
order, or other determination that is made should 
be such as is warranted by the circumstances of 


the case.7^ While the determination that will be 
made will depend to an extent on the averments, 
proof, and findings,^^ a liberal attitude will be taken 
in considering the substance of the relief prayed for 
rather than its form,*^® and a form of relief other 
than that requested may be granted.^® Where a 
proceeding has been brought by an injured em¬ 
ployee for modification of an agreement for com¬ 
pensation on the ground there has been a change 
in the employee*s condition, in making a finding ad¬ 
verse to the employee the compensation board or 
commission is not limited to dismissing the em- 
ployee*s petition and thus reinstating the agree¬ 
ment and even though the employer does not 
petition for reduction in compensation, the board, 
commission, or referee may review the compensation 
agreement and make such modification in it as is 
warranted, and may make an award for partial dis- 
ability,®^ 

The determination that is made may be that com¬ 
pensation payments shall be suspended,83 or that 
under certain circumstances compensation payments 
shall be terminated or suspended, or the amoimt de- 
creased,^^ or the determination may be that periodic 
payments be continued xmtil there is some further 
change in the condition of the employee.®^ How¬ 
ever, if the suspension of an agreement under which 
compensation had been paid for total disability 
would be authorized only on averment, proof, and 


72. Pa.—^Angrelo v. Keystone State 
Const. Co., 3 A.2d 946, 134 Pa.Su- 
per, 255—Stanella v. Scranton Coal 
Oo., 186 A. 211, 122 Fa.Super. 506. 

73. Pa.—Artae v. Union Collierles 
Co., 27 A.2d 782, 149 Pa.Sup6r. 449. 

74. Pa.—^Artac v. Union Collierles 
Co., supra. 

Bupnik V. Irvlngr Worsted Co., 
Coin.Pl., 36 DeLCo. 411. 

75. Pa.—mte v. RockhiU Coal Co., 
30 A.2d 212, 151 Pa.Super. 284— 
Artae V. Union Collierles Co., 27 
A.2d 782, 149 Pa.Sup6r. 449. 

78. Pa.—Hite v. Rockhill Coal Co., 
80 A.2d 212, 151 Pa.Super. 284. 
Fraotloe foUowad 

After a final receipt has been set 
aside. theoretlcally a new petition 
by employer Is required before board 
or commission may modlfy or termi¬ 
nate agreement; but In practice com¬ 
pensation authorities regard employ- 
er*8 answer to petition. to set aside 
final receipt as a denlal of alleged 
grounds for setting aside receipt, 
and where evldence Indlcates a dis¬ 
ability less than that proylded for in 
revlved agreement, as a petition to 
modlfy or terminate agreement, and, 
on that hypothe^lls^ It is prpper for 
board or commission to poxuslder, ev- 
101C.J.S.—22 


Idence of extent of disability and its 
efCect on eaming power, and to mod- 
ify or terminate revlved agreement 
accordlngly. 

Pa.—Artae v. Union Collierles Co., 
27 A.2d 782, 149 Fa.Super. 449. 

77. R.L—^Brown & Sharpe Mfg. Co. 
V. Campo, 113 A.2d 377—^Interlaken 
Mills (Barris) v. Poling, 102 A.2d 
710, 81 R.L 309—Collyer Insulated 
Wire Co. V. Hockenson, 46 A,2d 
645, 71 R.I. 415. 

Sffeot of change in. eaming* 

Change in injured employee’s 
eaxnlngs has nothlng to do with his 
rlght to compensation but only with 
amount thereof that must be pald by 
employer or Insurance carrler, and 
therefore fact that change in em- 
ployee*s earnlngs was not related to 
any change In employee^s disability 
or his physical condition had no 
bearing on employee's right to recov- 
er benefits to which he became en- 
titled because of change in his eam¬ 
ing capacity. 

Pa.—^Bush V. Lehlgh Brlck Co., 109 
A.2d 206, 176 Pa.Super. 634. 
Beceipt of further evidenoe 

In a hearlng on an employer^s pro¬ 
ceeding to terminate a compensa- 
tipn agreement, board on resubmis- 
sion was, authorized to receive such 
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further evldence as parties might 
desire to olfer. 

Pa.—^Poellot V. Baltimore & O. H. 

Co., 167 A. 497, 109 Pa-Super. 471. 
73. P€L—^Angelo v. Keystone State 
Const. Co., 3 A.2d 946, 134 Pa.Su- 
per. 255. 

79- Pa.—Kochinsky v. Independent 
Pier Co„ 41 A.2d 409, 157 Pa.Su- 
per. 16. 

80. CorreotioiL of prior award 
Ind.—Stanton v. Pitman-Moore Co., 

33 N.B.2d 832, 109 IndJ^pp. 341. 
Terminatlon. granted where modiiU 
cation. requested 

Pa.—Kochinsky v. Independent Pier 
Co., 41 A.2d 409, 157 Pa.Super. 15. 

81. Pa.—Vetrulll v. Wallln Concrete 
Corp., 18 A.2d 535, 144 Pa.Super. 
78. 

82. Pa—V etruUl v. Wallln Concrete 
Corp., suprA 

83. Pa—J ohnston v. Butler ByA 
Co., 27 A.2d 785, 149 PASuper. 404. 

B..I.—^Kestenman Bros. Mfg. Co. v. 
Greene, 102 A.2d 462, 81 R.L 291. ’ 

84. ILI.—Presselll v. Washbum 
Wire Co., 64 A.2d 686, 75 R.L 144. 

85. Ga—^R oyal Indem. Co. v. Bfan- 
nister, 62 S.B.2d 765, 82 GaA^P. 
845. 
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finding that such disability had temporarily ceased, 
the absence of such avennent, proof and finding 
prevents suspension of the agreement.^® If the 
payments an employee is receiving under an agree- 
ment are suspended because of the fact that the em¬ 
ployee is receiving the same wages as prior to the 
accident, the suspension does not terminate the 
agreement;^'^ and it may come into operation again 
if the suspension is lifted by reason of the employee 
receiving less wages than he received prior to the 

accident.®8 

The determination may be that payments of com- 
pensation shall be suspended or terminated on the 
happening of a specified condition, such as, if the 
employee refuses to submit to a surgical opera- 
tion,S9 or if the employee refuses to accept work 
offered by the employer,^® or the determination may 
be that compensation payments are to be suspended 
for as long a period as a specified condition exists.^i 
Determinations of this nature should not, however, 
be too broad ,82 and should not give the employer an 
unwarranted degree of discretion.^3 

The determination that is made on petition or ap- 
plication to review may be final or interlocutory,^^ 
and interlocutory only as to the extent of partial 
incapacity.^® An award of further compensation 
may constitute an effectual determination that there 
was no approval of a settlement receipt^® 

An employeris petition for termination of an 


agreement for compensation on the ground that 
disability has ceased, if dismissed, fixes the status 
of parties as of the date of the dismissal, in the ab¬ 
sence of appeal therefrom;^*^ but the dismissal of a 
prior petition does not necessarily preclude a sub- 
sequent petition for termination,®^ and the dismiss¬ 
al of such petition does not preclude the employee 
from making application for further compensa¬ 
tion,®® although the dismissal of the employeris pe¬ 
tition to terminate the agreement may, if not ap- 
pealed from, deny the employee the right to obtain 
further compensation due prior to the date the em- 
ployer*s petition was filed.^ 

In a proceeding on an employeris petition to re* 
view an agreement for compensation, the denial oi 
the employee’s motion for extra medical expense on 
jurisdictional grounds does not preclude the em¬ 
ployee from daiming such expenses on his petition 
to review the compensation agreement.® 

Where it is determined that additional compensa¬ 
tion should be awarded, the amount that will be 
awarded should be such as is authorized by the com¬ 
pensation act,® and, in determining the amount that 
should be paid as additional compensation because 
of the change in the condition of the employee, a 
deduction or allowance may be proper because of 
the amount paid under the agreement^ In the ab¬ 
sence of a binding final settlement by way of com- 
mutation, it has been held that a lump sum payment 


86. Pa.—^Anselo v. Eeystone State 
Const. Co., 3 A.2d 946, 134 Pa,Su- 
per. 255. 

87- Pa.—^Holtz V. McGraw & Bind¬ 
ley, 54 A.2d 905, 161 Pa.Super. 371. 

88. Pa.—^Holtz V. McGraw & Bind¬ 
ley, supra. 

88. R.I.—Esmond Mills, Inc. v. 
Molio, 78 A.2d 365, 78 R.I. 27. 

80. R.I.—Carl-Art, Inc. v. Cardullo, 
80 A.2d 188, 78 R.I. 171. 

81. Pa.—Holtz V. McGraw & Bind¬ 
ley, 54 A.2d 905, 161 Pa.Super. 371. 

82. Pa.—^Holtz V. McGraw & Bind¬ 
ley, supra. 

83. R.I.—Carl-Art, Inc. v. Cardullo, 
80 A.2d 188, 78 R.I. 171. 

84. R.I.—^Moss Const. Co. v. Bolani, 
125 A.2d 147 — ^Brown St Sharpe 
Mfg. Co. V. Campo, 113 A.2d 377. 

85. K.I.—^Moss Const Co. v. Bolani, 
125 A.2d 147. 

96. Midi.—Chelll v. American Bos¬ 
ton Mining Co., 285 N.W. 14, 288 
Mich. 441. 

97. Pa.—Osbom v. Franklin Hospl- 
tal, 43 A.2d 579, 157 Pa.Super. 307. 

98. Pa.—Osborn v. Franklin Hospl- 
tal, supra. 


98. Pa.—Augustine v. Bvert Lum- 
ber Co., 3 A.2d 284, 134 Pa.Super. 
167. 

1- Pa.—^Augustine v. Bvert Lumber 
Co., supra. 

2. R.I.—^Balon v, General Cable 
Corp., 68 A.2d 44, 76 B.I. 206. 

3. Idaho.—^Bndicott v. Potlatch For- 
ests, 208 P.2d 803, 69 Idaho 450. 

Pa.—Bush V. Lehigh Brlck Co., 109 
A.2d 206, 176 Pa.Super. 634. 
Xncrease In amount rather than rate 
Where compensation in addition to 
that provided for by settlement was 
authorized, compensation act did not 
restrict additional award to increase 
in rate, but permitted Increase In 
amount 

XJ.S.—Hohn V. Alaska Indus. Bd., D. 

C.Alaska» 150 F.Supp. 519. 

Placa where rate of pay oomputed 
Where employee, who was resident 
of Bansas, returned to EAnsas fol- 
lowing termination of his employ- 
ment in Alaska, during course of 
which he sustained Injuries and en- 
tered into settlement, any addition¬ 
al compensation allowable to em¬ 
ployee for disability continuing aft- 
er return to Eansas should be based 
on amount of pay employee would 
have received at same type of em- 
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ployment in state of Kansas and not 
on Alaska rate of pay. 

U.S.—^Hohn V. Alaska Indus. Bd., su¬ 
pra. 

4. Ga.—Hardware Mut Cas. Co. v. 
Wllson, 84 S.B.2d 634, 72 Ga.App. 
574—City of Hapeville v. Preston, 
20 S.B.2d 202, 67 Ga.App. 350. 

Idaho.^Bndicott v. Potlatch Forests, 
208 P.2d 803, 69 Idaho 450. 

Ky.—Anderson v. Whitaker, 247 S. 
W.2d 980. 

Wash.—Sorenson v. Department of 
Labor and Industries, 121 P.2d 978, 
12 Wash.2d 356. 

Adjustmeut of paymeiLt 

Where after making settlement 
agreement employee makes applica¬ 
tion for additional compensation be¬ 
cause of change of conditlons, he is 
not entitled to recelve further pay¬ 
ments until amount received in set¬ 
tlement, applied to temporary total 
disability or a fixed and increased 
permanent partial disability, which 
may thereafter be fixed, has been 
absorbed out of portion of settle¬ 
ment representing permanent par¬ 
tial disability theretofore allowed. 

5. C.—^Atkins V. Charleston Shipbuild- 
ing & Drydock Co., 83 S.B.2d 46, 

' 206 S.a 63. 
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made prior to an award for increased compensation 
on change of condition to total disability should be 
applied to cover pa 3 rments from its eifective date at 
the weekly rate for total disability until exhausted.s 

If a statute so provides, an award of additional 
compensation because of a change in the condition 
of the employee may not operate retroactively to 
the date of the injury, but would have only a pro¬ 
spective effect from the date of the order for addi¬ 
tional compensation.® Furthermore, if an allow- 
ance is proper for interest, the interest that will be 
allowed may be only on payments due after the date 
of the filing of the motion or petition to reopen.^ 
Where it is determined on an employeris applica- 
tion to terminate compensation provided for by 
agreement that the employee’s disability is partial, 
and full compensation for partial disability is paid, 
and subsequently a petition is filed by the employee 
for further compensation, although it may be found 
that disability increased during tiie period compen¬ 
sation for partial disability was paid, the employee 
will not be permitted to recover additional compen¬ 
sation for such period,® or for any period during 
which the determination that the employee*s disa¬ 
bility was partial was in effect.® 

In a proceeding to review an agreement for com¬ 
pensation, an award of additional compensation 
which is to continue until a further order is made, 
should expressly provide that payments shall not 
continue beyond the period prescribed by the com¬ 
pensation act^® Where a provision of a compensa¬ 
tion act requires that payment under an agree¬ 
ment must be made up to the date of filing of a pe¬ 
tition to terminate, in the absence of payment as 
required no termination may be granted because of 
a change in the condition of the employee.^i Where 
a compensation act provides that when an employer 
is in default in payments under an agreement there- 
for, claimant may file a copy of the agreement \ 


with the prothonotary of the court and obtain the 
entry of judgment, such provision has been held to 
be applicable to a reinstated agreement for compen- 
sation.i® 

A proceeding for review of an agreement for 
compensation is not rendered null and void and 
of no effect because the commissioner conducting 
the hearing fails to enter a decree within the peri¬ 
od specified by the compensation act,^® and a pro¬ 
ceeding of this nature is not invalid simply be¬ 
cause the employee is not represented by counsel.i^ 

Where a decree is entered by the trial court 
granting an employeris petition to terminate an 
agreement for compensation and suspending pay¬ 
ments under the agreement, the filing of an ap- 
peal from such decree will, under a statute so pro- 
viding, supersede the decree and permit the em¬ 
ployee to prosecute a contempt proceeding against 
the employer for failing to make payments under 
the agreement but when on appeal the decree is 
aflBlrmed, the obligation of the employer to make 
further payments after the date the appeal is de- 
cided ends, although the employee may recover pay¬ 
ments for the period from the filing of the appeal 
until the determination of the appeal.^® 

Questions of law and fact, Ordinarily, it is the 
province of the compensation board or commission, 
rather than that of the court, to pass on and de¬ 
cide questions of fact presented on a petition or 
application to review or reinstate an agreement for 
compensation.!'^ Usually it is a question of fact for 
the trier of such questions whether there has been a 
change in the condition of the employee,!® whether 
an agreement for compensation for total disability 
should be modified because the employee was no 
longer totally disabled,!® and an award or order 
made in such a proceeding may be subject to re- 
versal in the absence of the findings required by 
law.®® Where a claim for compensation is made 


5. Ky.—^Black Mountain Corpora¬ 
tion V. Swlft, 48 S.W.2d 1008, 241 
Ky. 333. 

6. Ky.—^Hayden v. Elkhorn Coal 
Corp., 238 S.W.2d 188—Schaab v. 
Irwin, 188 S.W.2d 814, 298 Ky. 626 
—^Lincoln Coal Co. v. Watts, 120 
S.W.2d 1026, 276 Ky. 180. 

7. K^y.—^Anderson v. Wliltaker, 247 
S.W.2d 980—Williams v. Gordon, 
231 S.W.2d 89, 318 Ky. 377. 

Pa.—^Peeney v. Needham’s Motor 
Service, 61 Pa.Dist. & Co. 671. 

8. Pa.—Augustine v. Bvert Lumber 
Co., 3 A.2d 284, 134 Pa.Super. 167. 

9. Pa.—^Augustine v. Bvert Lumber 
Co., supra. 

10. Mlch.—Chelll v. American Bos¬ 


ton Mining Co., 286 N.W. 14, 288 
Mich. 441. 

11. Pa.—^Brusco v. Philadelphia 

Rapid Transit Co., 24 A.2d 710, 148 
Pa.Super. 97. 

19. Pa.—Zygmunt v. Copperweld 
Steel Co., 198 A. 860, 128 Pa.Su- 
per. 109« 

13. R.L—^Morton C. Tuttle Co. v. 
Carbone, 126 A.2d 133. 

14. B.L—^Berkshire Fine Spinning 
Associates v. Label, 60 A.2d 871, 
74 R.L 6. 

13. R.L—^American Textile Co. v. 
De Angelo, 115 A.2d 349. 

16. R.L—American Textile Co. v. 
De Angelo, supra. 
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17. Pa.—^McLaughlin v. P. BL But- 
ler Co., 186 A. 190, 122 Pa.Super. 
139. 

la Me.—Coyne's Case, 140 A. 186, 
126 Me. 611. 

71 C.J. p 1476 note 68. 

19. Pa.—Knlght v. MUlard, 38 A.2d 
264, 360 Pa. 17. 

20. Pa.—^Brusco v. Philadelphia 
Rapid Transit Co., 24 A.2d 710, 148 
Pa^Super. 97—^Rennard v. Rouse- 
ville Cooperage Co., 16 A.2d 48, 
141 Pa.Super. 286—Conley v. Alle- 
gheny County, 200 A. 287, 181 Pa. 
Super. 236. 

Findings hSld snperiliLons 
In proceeding to set aside supple- 
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within the time prescribed hy statute, and compen- 
sation is paid under an unapproved settlement agree- 
ment, and subsequently there is further disability 
which the employee alleges is a recurrence of the 
original disability, substantial evidence tending to 
connect the subsequent disability with the original 
injury may present a proper jury question .21 

Findings. In proceedings involving review of 
compensation agreements and awards based thereon, 
the general rules as to findings apply,22 and find- 
ings should be made in accordance with the require- 
ments of the compensation law.23 Findings should 
be made on matters, and only on matters, which are 
properly in issue in the proceeding,^^ and, under 
some statutes, a decision by a compensation commis- 
sioner may not constitute an unqualified finding, 
but only a provisional order.^S a finding may be 
valid although it is irregular in form,26 although 
a finding may be so defective that it is insufiicient 
to form the basis of an award for additional com- 

pensation.27 

If a finding made in a proceeding to review an 
agreement for compensation is ambiguous, it will be 
constnied in the light of circumstances so as to 
give reasonable effect both to the finding and to the 
general disposition of the case.28 A finding as to 
disability during a certain period of time is not 
necessarily res judicata as to disability during a 
different period of time.23 Ordinarily, only ulti¬ 
mate findings of fact may be set out in the decree 
that is entered in a proceeding for review of an 
agreement for compensation.®® 
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§ 909. Rehearing' 

After there has been a hearfng on an appllcatlon to 
modify, terminate, or relnstate an agreement for compen¬ 
sation, there may. In a proper case, be a rehearing of 
the appllcatlon. 

If a party to a proceeding to modify an agree¬ 
ment for compensation because of a change in the 
condition of the employee fails to sustain the bur- 
den of proof, the party should be accorded an op- 
portunity to supply the deficiencies in proof by 
granting a rehearing;®^ but the refusal to grant a 
rehearing may not constitute reversible error if the 
party has the right to bring another proceeding to 
obtain modification of the agreement.®® After 
the compensation authorities have made a final de- 
termination as to a petition for further compensa¬ 
tion, they have no power to grant a rehearing as to 
such determination,®® and an agreement for com¬ 
pensation which has been finally terminated may not 
be reinstated by an unauthorized rehearing,®4 al¬ 
though a subsequent change in condition may war- 
rant a new hearing.®® 

An application for rehearing is one remedy that 
may be available to correct an erroneous order dis- 
missing a petition for reinstatement of an agreement 
for compensation;®® and when an order is made 
terminating an agreement for compensation on the 
ground that the employee has returned to work at 
the same rate of pay he formerly was receiving, the 
failure of the employee to seek a rehearing will be 
tantamount to an acquiescence by the employee in 
the termination of the compensation agreement,®'^ 


zQentaJ agrreement for payment of 
compensation under workmen’s com¬ 
pensation act for partial disability 
and relnstate orisrinal total disabil- 
ity compensation agreement, ref- 
eree'8 flndingrs that supplementa! 
agreement was founded on naistakes 
of law and fact were superfluous, in 
view of provision of amendatory 
statute. In force whea petition was 
filed, that exlsting compensation 
agre^ents may be set aslde on 
proof that they are incorrect in any 
material respect. 

Pa.—^Hill V. Booth & Plinn Co., 28 A. 
2d 86, 146 Pa.Super. 575. 

21. U.S.—Carper v. Texas Compen¬ 
sation Ins. Co., C.C.A.Tex., 88 P. 
2d 572. 

22. Pa.—'Knlght v. Millard, 35 A.2d 
. 764, 164 Pa.Super. 383, affirmed 38 

A.2d 264, 360 Pa. 17. 

71 aj. p 1476 note 60. 

23. Pa.—Plood V. Liogan Iron & 
Steel Co., 6 A.2d 621, 136 Pa.Super. 
101—Conley v. Allegheny County, 
200 A. 287, 131 Pa.Super. 236— 
Smlth T. Crevellng, 170 A. 844, 112 
Pa.Super. 204. 


Herbert v. Glen Alden Coal Co., 
47 Pa.Dist. & Co. 488, 87 Luz.Leg. 
Reg. 51. 

R.I.—^Atlas Tool & Findings Co. v. 
Duffy, 98 A.2d 849, 81 R.I. 61— 
Rigo v. Walsh-Kaiser Co., 55 A2d 
868, 73 RJ. 319—General Scrap 
Iron Y. Iia Porte, 26 A.2d 618, 68 
RI. 98. 

Oharaoterlzatioa of evldexLee 
Where tria! judge characterized 
evidence as strongly preponderant 
of a neurotlc condition, it dld not 
constitute such a finding as was re- 
quired by compensation act, partlcu- 
larly where there was nothing to 
thls effect as a finding contained in 
decree. 

R.I.—Stillwater Worsted Mills v. 
Mehegan, 98 A.2d 267, 80 R.L 449. 

24. R.I.—^Bobola v. Roya! Elee. Co., 
123 A.2d 250. 

25. R.I,—^Presselli v. Washburn 
Wlre Co., 64 A.2d 686, 75 R.I. 144. 

26. Ky.—Siegel v. Diehl Pump & 
Supply Co., 234 S.W.2d 732, 314 Ky. 
216. 


37. Okl.—Special Indem. Fund v. 
Knight, 200 P.2d 766, 201 Okl. 24. 

2& RI.—^Hanley v. Westmlnster 
Motors, 90 A2d 762, 80 RI. 22— 
Fresselll v. Washburn Wire Co., 64 
A.2d 686, 75 RL 144. 

29. RL—^Balon v. General Cable 
Corp., 68 A.2d 44, 76 RI. 206. 

30. RI.—^Bobola v. Roya! Elee. Co., 
123 A2d 250. 

31. Pa.—^Kutney v. Willlam Penn 
Colliery Co., 25 A.2d 92, 148 Pa.Su¬ 
per. 114. 

32. Pa.—^Kutney v. Willlam Penn 
Colliery Co., supra. 

33. Mich.—Jaquith v. W. M. Acker- 
man Electric Co., 242 N.W. 864, 258 
Mich. 862. 

34. Pa.—^Melody v. Bornot, Inc., 170 
A. 408, 112 PaSuper. 174. 

35. Mich.—Jaquith v. W. M. Acker- 
man Electric Co., 242 N.W. 854, 258 
Mich. 362. 

36. Pa—^Downs v. Llnton’s Lunch, 
6 A.2d 515, 334 Pa 415. 

37. Pa—^Downs y. Lilnton’s Lunch, 
supra 
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iinless the employee appeals from the order, as dis- 
cussed infra § 910. A rehearing may be granted 
for material error in the findings.^^ 

An application for a rehearing of an order termi- 
nating an agreement for compensation must be made 
within the time provided by statute,and an ap¬ 
plication for a rehearing of such an order, if dis- 
missed without prejudice to the bringing of an- 
other application, does not serve to extend the time 
within which a further application may be made.^® 

It is not necessary that an instrument be desig- 
nated a request for a rehearing in order that it 
be considered as such.^i 

§ 910. Review 

In a proceeding to revfew an agreement for compen- 
eatlon because of a change In the condition of the em¬ 
ployee, a final order Is generalfy eubject to appellate 
review, providing the required etepe are taken, and the 
review is usualiy one of law with no re-examination of 
the facts except to determtne whether the findings of 
fact are supported by lega! evidence. 

In a proceeding brought to review an agreement 
for compensation because of a change in the condi¬ 
tion of the employee, an order which is final in 
character is subject to review on appeal,^^ pj-Q. 


vided tiie right of appeal exists.43 Such an order 
may be considered to be an award, and appealable 
as such.4^ 

In a proceeding of this nature, if an appealable 
order is entered from which no appeal is prosecuted, 
the order becomes a conclusive determination,^^ 
and the failure to appeal or otherwise obtain re¬ 
view may constitute a waiver of the right to re¬ 
view,^® and be tantamount to an acquiescence in 
the order, unless a rehearing is sought, as dis- 
cussed supra § 909. After an agreement for com¬ 
pensation has been terminated by a proper order 
from which no timely appeal is prosecuted, there 
is no agreement to be reviewed on petition to re- 
view.4® Ordinarily, if an appealable order is en¬ 
tered and no appeal is prosecuted, the order will not 
be subject to review on appeal from a subsequent 
judgment.'*® 

In a proceeding brought to modify, terminate, or 
reinstate an agreement for compensation because of 
a change in the condition of the employee, when an 
appealable order has been entered and the required 
procedure followed to obtain an appellate review, 
the review is usualiy solely one of law;®® and. 


38. Conn.—Grabowskl v. Mlskell, 
115 A. 691, 97 Conn. 76. 

71 C.J. p 1477 note 64. 

39. Pa.—Calabria v. State Worfc- 
men's Ins. Fund, 3 A.2d 322, 338 
Fa. 40. 

40. Pa.—Calabria v. State Work- 
men's Ins. Fund, supra 

41. Pa.—Savolalne v. Matthew Lel- 
vo & Sons, 290 A. 243, 131 PaSu- 
per. 508. 

42. Ga—Zant v. U. S. Fidelity & 
Guaranty Co., 148 S.B. 764, 40 Ga 
App. 38. 

brder awarding Ixunifflolent ooxnpeiL- 
' sation 

Pa—^Bush V. Lehigh Brldc Co., 109 
i.2d 206, 176 PaSuper. 634. 

Ox^er of postponemeiLt 
Where industria! accident board 
found that clalmant*s disability had 
increased since time of compensa¬ 
tion agrreement, an order of contlnu- 
ance postponlng award until his con¬ 
dition was lixed, definite, ajod deter- 
ininable was appealable as a final or¬ 
der. 

Idaho.—^llcCall v. Potlatch Forests, 

, .182 P.2d 156, 67 Idaho 416. 

Order ox decree fixinff oompensatloiL 
Last unappealed order or decree 
which has been entered after a hear- 
ingr on a petition for review of any 
prlof asrreement, order, or decree fix- 
ing: compensation is, regrardless of its 
form or contents, a new flxingr of 
^bm^es^satibn to which any petitioh 


for review thereafter filed should be 
dlrected. 

R.I.—Ottone V. Franklin Process Co., 
71 A.2d 780, 76 R.I. 481. 

Exxoneoiui reason for award 
Where an agreement was entered 
into for compensation and a proceed¬ 
ing brought for additional compen¬ 
sation and it was allowed on ground 
of fraud, additional award would be 
permitted to stand even though evi¬ 
dence would not support the ground 
of fraud where evidence showed a 
change in condition of employee suf¬ 
ficient to warrant award of addition¬ 
al compensation. 

Ky,—Department of Highways v. 

Tarter, 276 S.W.2d 667. 

Appealable order 

Fact that industrlal commlssion 
had once taken Jurisdiction of clalm 
and made an award is not conclusive 
on questlon of Jurisdiotion, so as to 
make an order denylng further 
award appealable. 

Ohio.—^BaU v. Industrlal Commlssion 
of Ohio, 2 N.B.2d 269, 52 Ohio App. 
1 . 

43. XTo appeal permitted from de¬ 
cree 

Where an agreement for compen¬ 
sation had been presented to court 
and a decree entered thereon under 
which compensation was to be con- 
tinued, no appeal would Ile under 
statutory provision expressly pro- 
hibiting appeals from decrees enter¬ 
ed on compensation agreements. 
Mass.'^Dlleo*s Case, 4 N.R2d 299, 
295 Mass. 563. 


44. lowa.—Soukup r, Shores Co., 
268 N.W. 598, 222 lowa 272. 

Pa.—^McClelland v. Baltlmore & O. 
R. Co.. 8 A.2d 498, 137 Pa.Super. 
158—^Foster v. Mellon Stuart Co., 
173 A. 778, 114 Pa.Super. 311. 

46. Pa.—McGuire v. Dougherty & 
Jennings, 180 A. 168, 119 Pa.Super. 
485. 

4A La.—Washington v. Holmes & 
Barnes. 9 So.2d 35, 200 La. 787. 
Utah.—^^tna Life Ins. Co. v. Indus- 
trial Commlssion of Utah, 274 P. 
189, 73 Utah 366. 

47. Pa.—Downs v. Llnton’s Lunch, 
6 A.2d 515, 334 Pa. 415. 

48. Pa.—Calabria v. State Work- 
men’s Ins. Fund, 3 A.2d 822, 333 
Pa. 40. 

49. Pa,—Artae v. Union Collierles 
Co., 27 A.2d 782, 149 PalSuper. 449. 

Appeal from subseqnont order 
An employee not appealing from 
order of joint board of department 
of labor and Industries, denying his 
application to reopen earlier com¬ 
pensation claim, could not, on his 
appeal from order rejectlng claim 
for later Injury, be awarded fbddi- 
tional compensation which he was 
entitled to recelve on lump sum set- 
tlement of earlier olaim. 

Wash.—Sorenson v. Department jof 
Labor and Industries, 121 P.2d 978, 
12 Wash.2d 865. ; ^ 

50. R.I.—Fiore Wahskuok tJbi, 

' 116 A.2dl86. •’ ’ - 
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as a general rule, questions of fact are determined 
by the compensation tribunal, and not by the court 
on review.51 After a determination of the facts 
by the proper compensation tribunal there may be no 
further inquiry into the facts by any other tribunal, 
except for fraud.®^ If the appeal is prosecuted from 
an order of a referee to the compensation board or 
commission, that tribunal may have the power to 
substitute its own findings of fact for those made 
by the referee,®^ but when the appeal is prosecuted 
from an order or decision of the compensation 
board or commission to the courts, the courts may 
not have the same power of substitution.54 

On appellate review it is not for the reviewing 
court to pass on the weight of the evidence or the 
credibility of witnesses,55 and the reviewing court 


may not weigh the evidence and decide for itself 
whether the decree is supported by a fair preponder- 
ance of the evidence.^® Generally, the only ques- 
tion presented on appellate review is whether ftere 
was competent and substantial evidence to justify 
the findings of fact which were made by the com¬ 
pensation tribunal,57 and whether there was substan¬ 
tial competent evidence to support findings of fact 
is a question of law for the reviewing court.®* 
Thus, the appellate court will examine the tran- 
script only to determine if there is any legal evi¬ 
dence to support the decree appealed from,®* since 
the absence of legal evidence to support the decree 
constitutes an error of law.®* 

Findings of fact which are supported by legally 
sufficient evidence are conclusive and binding,®! 
and will not be reviewed, set aside, or disturbed by 


51. Me.—Milton*s Case, 120 A. 533, 
122 Me. 487. 

Mich.—Chelli v. American Boston 
Mining Co., 286 N.W. 14, 288 Mich. 
441. 

Okl.—Independent 011 & Gas Co. v. 

Mooney, 103 P.2d 667, 187 Okl. 472. 
Pa.—^Purpich v. Westmoreland Coal 
Co., Com,Pl., 38 WestLi.J. 47. 

m New Jersey 

In a proceeding for compensation 
after insurer ceased making pay- 
ments under an agreement therefor, 
appellate division of superior court 
would give determinative weight in 
first Instance to factual findings of 
county court, but appellate division 
of superior court was empowered, 
in its dlscretion, to make Independ¬ 
ent findings of fact when interests 
of justlce 80 reauired. 

N.J.—^Perraro v. Zuroher, 79 A.2d 
473, 12 N.J.Super. 281. 

52. Xn BlLode Islaad 

(1) Under 1954 amendment to 
compensation act tezt rule applies j 
precludlng any Inquiry by any tribu¬ 
nal into facts establlshed by full 
compensation commission, except for 
fraud. 

B.L—^Brown St Sharpe Manufactur- 
ing Co. V. Lavoie, 118 A.2d 181. 

(2) Prior to 1964 amendment to 
compensation law, an appeal from a 
decision of director of labor in a 
proceeding to review an agreement 
for compensation resulted in a trial 
de novo in superior court. 

R.I.—^Berkshire Fine Splnning As¬ 
sociates V. Label, 60 A2d 871, 74 
R.L 6—Walsh-Kaiser Co. v. 
Branch, 47 A.2d 860, 72 RL 16— 
Salerno v. George A. Fuller Co., 
42 A.2d 28, 71 R.I. 41. 

(3) Appeal from decision or order 
of director of labor had efiect of 
vacatlng and supersedlng decision 
or order made by director of labor. 
R.I.—Gilbane Bldg. Co. v. De Ruosl, 

69 A.2d 846, 74 R.L 200—Dunn v. 


Broomfleld, 58 A.2d 264, 74 R.I. 27 
—Salerno v. George A. Puller Co., 
42 A.2d 28, 71 R.I. 41. 

(4) Simllarly, prior to 1964 
amendment, appeal from decree of 
superior court suspending further 
payments under compensation agree¬ 
ment suspended decree until decision 
by supreme court, and even though 
that court afBrmed superior court 
decree, employee was stili entitled 
to such payments as should have 
been made during period from entry 
of superior court decree to afflrm- 
ance of such decree by supreme 
court. 

R.I.—American Textile Co. v. De An¬ 
gelo, 116 A.2d 349. 

53. Pa.—^Flood V. Logan Iron & 
Steel Co., 5 A2d 621, 136 Pa.Super. 
101 . 

64. Pa.—Knight v. Millard, 36 A2d 
764, 154 Pa.Super. 383, afElrmed 38 
A.2d 264, 350 Pa. 17. 

65. Pa.—^Dunkle v. Baltimore St O. 
R. Co., 67 A2d 714, 162 Pa.Super. 
340—Knight v. Millard, 85 A.2d 
764, 154 Fa.Super. 383, afflrmed 38 
A.2d 264, 350 Pa. 17—Allen v. Dra- 
vo Corporation, 27 A.2d 491, 149 
Pa.Super. 188—^Kutney v. William 
Penn Colliery Co., 25 A.2d 92, 148 
Pa. Super. 114—^Plood v. Logan 
Iron & Steel Co., 20 A.2d 792, 145 
Pa. Super. 206—Koreen v. Union 
Collieries Co., 14 A2d 845, 141 Pa. 
Super. 70. 

RodefCer v. Wrought Iron Range 
Co., Com.Pl., 4 Pay.L.J. 268. 

56. In Bhode Island 

(1) Under 1954 amendment of 
compensation act text rule applies 
and supreme court may not weigh 
evidence and decide whether a de¬ 
cree of full compensation commis¬ 
sion is supported by fair preponder- 
ance of evidence. 

R.I.—Morton C. Tuttle Co. v. Car¬ 
bone, 125 A.2d 133—^Brown & 
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Sharpe Manufacturing Co. v. La¬ 
voie, 116 A.2d 181. 

(2) Prior to 1954 amendment, on 
appeal from a decree of superior 
court issued after trial de novo, su¬ 
preme court would not weigh evi¬ 
dence but would review only to de¬ 
termine whether findings of fact 
made by superior court were sup¬ 
ported by any legal evidence. 

R.I.—^E. Turgeon Const Co. v. Bar¬ 
bato, 101 A.2d 481, 81 R.L 230— 
American Textile Co. v. De Angelo, 
100 A2d 216, 81 R.I. 168—Menzies 
V. King, 95 A2d 863, 80 R.L 247— 
Central Engineering & Const. Co. 
V. Rassano, 64 A2d 197, 75 R.L 
108. 

67- Pa.—Hendricks v. Patterson, 67 
A.2d 652, 164 Pa.Super. 584—^Rehm 
V. Union Collieries Co., 33 A.2d 687, 
162 Pa.Super. 461—Benko v. Vesta 
Coal Co., 28 A.2d 31, 149 Pa.Super. 
388—^Metalko v. Ford Collieries 
Co., 22 A2d 222, 146 Pa.Super. 206 
—^Matchouski v. Pittsburgh Ter- 
minal Coal Corp., 22 A2d 114, 146 
Pa.Super. 201—Jones v. Biazle 
Brook Coal Co., 179 A. 783, 119 Pa. 
Super. 409. 

Henderson v. McNulty Bros. Co., 
Com.Pl., 86 Pittsb.Leg.J. 6—Pur- 
pich V. Westmoreland Coal Co., 
Com.Pl., 33 West.L.J. 47. 

58. Pa.—Visnic v. Westmoreland 
Coal Co., 38 A.2d 639, 165 Pa.Su- 
per. 199—^Berkhamer v. Heinsling, 
28 A2d 807, 150 Pa.Super. 461— 
Hamer v. West Virginia Pulp & 
Paper Co., 18 A.2d 462, 144 Pa.Su¬ 
per. 144. 

69. R.L—^Piore v. Wanskuck Co., 
116 A.2d 186. 

60l R.L—^Piore v. Wanskuck Co., 
supra—William H. Haskell Mfg. 
Co. V. Smlth, 48 A.2d 406, 72 R.I. 
161. 

61. Ga.—^Travelers Ins. Co. v. Ham- 
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thc reviewing court on appcal,®® in the absence of 
fraud,®^ and an order based on findings of fact 
which are supported by competent and substantial 
evidence will not be disturbed by the reviewing 
courtOn the other hand, a finding is unauthor- 
ized where there is insufficient evidence to support 
it,®® and is erroneous as a matter of law,®® and an 
award or order based on such finding will be re- 
versed or set aside.®^ 

In a proceeding to modify, terminate, or reinstate 
an agreement for compensation, where the triers 
of the facts refuse to find facts in favor of the 
party having the burden of proof, the question on 
review is not whether competent evidence would 
sustain such a finding if made, but whether there 
was a capricious disregard of competent evidence in 
the refusal so to findand on appeal from an or¬ 
der of a compensation board or commission where 
it has been held that the party who had the burden 
of proof did not meet that burden, the question is 
whether the findings. of fact of the board or com¬ 
mission are consistent with each other and with 
its conclusion of law and its order, and can be sus- 
tained without capricious disregard of the competent 


evidence.®® Thus, the failurc of the referee or com¬ 
pensation board or commission to consider imcon- 
tradicted evidence, and to make findings in accord- 
ance therewith may constitute reversible error.^® 

A finding of a compensation tribunal on a mixed 
question of law and fact may be reviewed on ap¬ 
peal,and whether the law has been correctly 
applied to the facts as found is solely a question of 
law to be determined on appeal.^® Where it is con- 
tended that a change should be made in the order 
of the referee and compensation board or commis¬ 
sion, the burden on appeal to show that such change 
should be made is on the party so contending.^® 

Where an award of compensation in addition to 
that provided for by agreement could be construed 
as based on a change in the condition of the em- 
ployee and thus be a valid award, or could be con¬ 
strued as not based on a change in the condition 
of the employee and thus be an invalid award, on 
appeal the reviewing court would adopt the con- 
struction which would validate the award.^^ 

A question not raised in the proceeding before 
the board or commission will not be considered 


mond, 83 S.E.2d 576, 30 Ga.App. 
695. 

Pa.—^Kursa v. H. O. Frlck Coke Go., 
Com.Pl., 4 Fay.L.J. 180. 
ac.—Atkins v, Charleston Shlpbuild- 
ijxg & Drydock Co., 83 S.E.2d 46, 
206 S.C. 68. 

Xa Sbode Islaud 

(1) Prior to 1954 amendment to 
compensation act where an appeal 
was prosecuted from a decision or 
order of director of labor and a trl- 
al de novo was held in superior 
court, flndlngrs of fact made by su¬ 
perior court, if supported by lesral 
evidence, would be bindingr on su¬ 
preme court, in absence of fraud. 
R.L—Scialo Bros. y. Marini, 115 A. 
2d 369—^Haverhill Shoe Novelty 
Co. y. Di Vona, 107 A.2d 305, re- 
argument denied 108 A.2d 253— 
Macedo v. Atlantic Bayon Corp., 
103 A.2d 64, 81 RX 389—B. Tur- 
geon Const. Co. y. Barbato, 101 A. 
2d 481, 81 R.I. 230—American Tex¬ 
tile Co. v. De Angelo. 100 A.2d 216, 
31 R.I. 163—Colored Worsted Mill 
y. Persechino, 98 A.2d 869, 81 R.I. 
80—^Atlas Tool & Findings Co. v. 
DufCy, 98 A.2d 849. 81 R.I. 61— 
Mlncoff V. Marcaruso, 72 A.2d 226, 
76 R.L 469—Central Bngineering & 
Const. Co. V. Rassano, 64 A.2d 197, 
76 R.I. 108—^Brown & Sharpe Mfg. 
Co. V. Vincent, 65 A.2d 729, 73 R. 
L 809—^Pearl v. Builders Iron 
Foundry, 65 A.2d 282, 78 R.L 304 
—William H. Haskell Mfg. Co. v. 
Smith, 48 A.2d 406, 72 R.I. 161— 
Walsh-Kaiser Co. v. Branch, 47 A. 
Sd 860, 72 R.I. 16—Collyer Insulat- 


ed Wire Co. y. Hodkenson, 46 A.2d 
545, 71 R.L 416, 

(2) Bffect of 1954 amendment was 
to eliminate appeals to superior 
court and trials de novo in that 
court, and to make findings of fact 
made or approved by fuU compensa¬ 
tion commission binding on supreme 
court on review by that court 
R.I.—^Brown & Sharpe Manufactur- 
Ing Co. V. Lavoie, 116 A.2d 181. 

62. Ky.—Siegel v. Diehl Puinp & 
Supply Co., 234 S.W.2d 732, 814 
Ky. 216, 

Okl.—^Independent Oll & Gas Co. v. 

Mooney, 103 P.2d 657, 187 Okl. 472. 
Pa.—^Zbleg V. Rochester & Pitts- 
burgh Coal Co., 104 A.2d 168, 176 
Pa.Super. 808—Dunkle v. Balti- 
more & O. R. Co., 57 A.2d 714, 162 
Pa.Super. 840—^Forsythe v. Harri- 
son Tp. Bd. of Bd., 43 A.2d 866, 157 
Pa.Super. 433—Knight v. Millard, 
36 A.2d 764, 154 Pa.Super. 383, af- 
flrmed 38 A.2d 264, 850 Pa. 17— 
Kutney v. William Penn ColUery 
Co„ 25 A.2d 92, 148 Pa.Super. 114 
—Shetina v. Plttsburgh Terminal 
Coal Corporation, 179 A. 776, 119 
Pa.Super. 425. 

Wahs v. Wolf, 48 Pa.Dist & Co. 
644, afflrmed 42 A.2d 166, 157 Pa. 
Super. 181. 

Farley v. Johnstown Coal & Coke 
Co., Com.Pl„ 17 Cambria 185—^Eel- 
ler y. Central Iron & Steel Co., 
Com.PL, 48 Dauph.Co. 419—^Kursa 
V. H. C. Frick Coke Co., Com.Pl., 4 
Fay.L.J. 130—^Palmer v. Glen Ald- 
en Coal Co., Com.Pl., 35 Luz.Leg. 
Reg. 129—Kuhar v. Hillman Coal 


& Coke Co., Com.PL, 22 Wash.Co. 
152. 

71 C.J. p 1477 note 68. 

63. Ga.—Travelers Ins. Co. v. Ham- 
mond, 83 S.B.2d 576, 90 Ga.App. 
595. 

64, Pa,—^BeLTtman v, Jones & 

Laughlin Steel Corp., 60 A.2d 565, 
163 Pa.Super. 81—^Nagel y. McDon¬ 
ald Mining Co., 28 A.2d 805, 150 Pa. 
Super. 527. 

71 aj. p 1477 note 69. 

66. Ga.—Sinyard y. Stokes, 61 S.E. 

2d 504, 82 Ga.App. 454. 

66. R.L—^M. Longo & Sons, Inc. v. 

lanotti, 103 A.2d 660, 81 R.L 406. 
67- Ga.—Sinyard v. Stokes, 61 S.B. 
2d 504, 82 Ga.App. 454. 

68 . Pa.—^Bartman v. Jones & 
Laughlin Steel Corp., 60 A.2d 565, 
163 Pa.Super. 81—^Barckhoff v. 
Westmoreland Coal Co., 53 A.2d 
872, 161 Pa.Super. 146. 

69. Pa.—^Barckhofl v. Westmore¬ 
land Coal Co., supra. 

79. Pa.—^Tomlinson v. Hazle Brook 
Coal Co., 176 A. 863, 116 Pa.Super. 
128. 

71. R.1.—^Morton C. Tuttle Co. v. 
Carbone, 125 A.2d 183. 

72. Pa.—^Visnic v. Westmoreland 
Coal Co., 88 A.2d 639, 165 Pa.Super. 
199. 

73. P£L—Karlberg v. Weber, 30 A.2d 
208, 161 Pa.Super. 173. 

74. Ga.—^Maryland Cas. Corp. ▼. 
Mitchell, 62 S.B.2d 415, 88 GaJlpp. 
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for the first time by the reviewing court,*^® and the 
reviewing court need not consider a question not 
urged or arguedJ® The failure to plead an affirma¬ 
tive defense and join issue thereon may preclude 
raising such defense on review.'^^ Furthermore, 
on appeal from a decree entered in a proceeding to 
review an agreement for compensation, the appel¬ 
late court has no authority or power to add to the 
agreement which was made by the parties and ap- 
proved as required by law,'^^ and the agreement is 
final to the extent of the facts therein agreed on,^® 
and the tribunal below may likewise be bound by 
the agreement as made and approved.^® On ap¬ 
peal by an employer from an order of an indus- 
trial board denying its petition to set aside an ap- 
proved compensation agreement on the grounds of 
mistake and noncompliance with statute, and order- 
ing a resumption of compensation payments, it has 
been held that the employer^s attempt to procure a 
decision on the board’s power to order resumption 
of payments is premature when raised on such ap- 
peal.8i 

An appeal usually must be taken within the time 
prescribed,^^ and an appeal will be denied when 
taken too late.®^ An extension of time in which 
to perfect an appeal may be granted if good cause 
for the extension of time txistsM A refusal to 
extend the time within which an appeal may be 
perfected may constitute an abuse of discretion, 
particularly where a justiciable question is shown 
to exist.^5 

In order to raise and preserve for review a ques¬ 
tion as to the admissibility of evidence, one objec- 
tion may be sufficient without the necessity of 
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thereafter repeating the objection to each question 
which is designed to elicit similar testimony.86 ^ 
party to a proceeding to review an agreement for 
compensation, having consented to the admission 
in evidence of a physician’s report, cannot thereafter 
on review have the report ruled out of evidence 
because it allegedly is in conflict with a rule govem- 
ing the admissibility of evidence.^*^ 

If a proceeding for review of an agreement for 
compensation is heard originally by a single mem- 
ber of the compensation tribunal, it may not be re¬ 
quired under the provisions of the compensation act 
that there be a further hearing by the full compen¬ 
sation tribunal before an appeal may be prosecuted 
to the courts.88 Where a petition for reinstatement 
of an agreement for compensation is decided ad- 
versely to the employee, and from this decision an 
appeal is taken but prior to action being taken on 
the appeal by the court the appeal is discontinued 
without pr e judice, such action does not preclude 
the employee from presenting another petition for 
reinstatement. 

On certiorari to review the order of a board or 
commission denying claimanfs application for re- 
lief from an agreement and for additional compen¬ 
sation, the only question involved is whether the 
inferior tribunal had jurisdiction to perform the act 
complained of,®® and if the commissiones order is 
valid on any ground, it is not subject to attack by 
certiorari.®! 

Disposition, An order which is subject to re¬ 
view may be reversed if erroneous,®^ and may be 
reversed with directions to the tribunal below.®® 


75- Ga.—^Fletcher v. Aetna Cas. & 
Sur. Co., 96 S.E.2d 650, 95 Ga.App. 
23. 

Pa.—^Hendricks v. Patterson, 67 A2d 
662, 164 Pa.Super, 684—^Koreen v. 
Union Collleries Oo., 14 A.2d 845, 
141 Pa.Super. 70. 

Snfflolency of petition 

R.I.—Kestenman Bros. Mfg. Co. v. 

Greene, 102 A.2d 452, 81 R.I. 291. 
Amendment of petition on appeal 
On appeal from a decree entered in 
a proceeding: to review an agreement 
for compensation, appellate court wlll 
not permlt an amendment of petition 
where efCect of amendment would be 
to changre petition to review into an 
orig:inal petition for compensation. 
B.L—^Melerovitz v. George A. Fuller 
Co., 67 A2d 45, 76 R.I. 878. 

76. lowa.—Sheker v. Quealy, 4 N.W, 
2d 250, 282 lowa 429. 

77. Mich.—^Rajkovlch v. Oliver Iron 
- Min. Co., 290 N.W. 365, 292 mch. 

162. 


78. R.I.—Airedale Worsted Mills v. 
Cote, 66 A.2d 802, 76 R.I. 361. 

79. R.L—Airedale Worsted Mills v. 
Cote, supra. 

80. B.I.—^Rhode Island Rayon Co. v. 
Bertrand, 102 A.2d 620, 81 R.L 814. 

81. Ind.—^Home Packing & Ice Co. v. 
Cahill, 128 N.B. 416, 71 Ind.App. 
246. 

82. XIlBess olaimaat not grronnd 
for extension of time 

Pa.—Calabria v. State Workmen’s 
Ins. Fund, 3 A.2d 322, 338 Pa. 40. 

83. Pa.—^Wilson v. National Preight 
& Delivery Co., 166 A. 259, 108 Pa. 
Super. 472. 

71 C. J. p 1477 note 74. 

84. Mich.—^Meyers v. Iron County, 
298 N.W. 308, 297 Mich. 629. 

85. R.I.—Priscilla Worsted Mills v. 
Vlzzacco, 86 A.2d 665, 79 R.I. 217. 

86. R.I.—Morton C. Tuttle Co. v. 
Carbone, 126 A.2d 133. 
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87. R.I.—Ostby & Barton Co. v. Cur- 
cio, 63 A2d 784, 76 R.L 82. 

88. lowa.—^Henderson v. lies, 82 N. 
W.2d 731—Stice v. Consolidated In- 
dlana Coal Co., 291 N.W. 452, 228 
lowa 1031. 

89. Pa.—^Hunter v. Viscose Co., 178 
A. 314, 117 Pa.Super. 323. 

90. Cal.—Silva v. Industria! Acci¬ 
dent Commission of California, 229 
P. 870, 68 C.A 510. 

91. Cal.—Silva v. Industrial Acci¬ 
dent Commission of California, su¬ 
pra. 

92. Pa.—Downs v. Llnton’s Lunch, 6 
A.2d 515, 334 Pa. 415. 

Ralston v. Baldwin Locomotlve 
Works, 41 A2d 361, 166 Pa..Super. 
573. 

Amdei v. Doyle, Com.PL, 4 Ches- 
ter Co. 14. 

93. Pa.—^Downs v. Llnton"s Lunch, 6 
A.2d 615, 834 Pa. 416. 

Zygrmunt v. Copperweld Steel Co., 
198 A 350, 128 Pa.Super. 109. 
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If an appeal is prosecuted from an order or de- 
tennination of the compensation board or commis- 
sion, the court may return the record to the board 
or commission for such further action as may be re- 
quired,^^ as for further or more specific findings 
of fact,^5 and, if a judgment has been entered, on 
review the judgment may be modified and af- 
firmed.^® A finding of fact contained in a decree 
entered in a proceeding to review an agreement for 
compensation may be stricken from the decree 
where the finding is not within the scope of the 
review.^^ 

Ordinarily, an order or decision of a compensa¬ 
tion board or commission will not be reversed by 
the courts where the matter in issue is one pecul- 
iarly for the compensation authorities to deter- 
mine,^8 and an order or decision will not be reversed 
if no error is shown.^^ Although it may be required 
by statute that findings of fact be set forth in the 
decree that is entered in a proceeding to review an 
agreement for compensation, where neither party 
on appeal objected to the form of a decree, and 
argued the case as though the decree contained the 
required findings of fact, under such circumstances 
the reviewing court would not remand the cause for 
the entry of a proper decree, but would treat the 
decree as though it had been properly amended.^ 

§ 911. Reinstatement of Agreement 

If payment of compensation has been under an agree¬ 
ment, and the agreement has terminated, or been sus- 


pended, a change In the condition of the employee may 
be ground for a reinstatement of the agreement. 

It is stated supra § 896, that after an agreement 
for the payment of compensation has been made 
and approved, a change in the physical condition 
of the employee may warrant the suspension of the 
compensation payments; but a further change in 
the physical condition of the employee after the 
suspension of the payments may be sufficient to war¬ 
rant the reinstatement of the agreement, and to re¬ 
quire the resumption of the payments.^ A compen¬ 
sation board may grant a petition for reinstatement 
of a compensation agreement after it has previ- 
ously denied petitions for review and modification 
of its order suspending pa3niients of compensation,^ 

A review and reinstatement of an agreement for 
compensation cannot be had under a compensation 
act provision relating to review, modification, or the 
setting aside of an agreement for compensation 
because of fraud, coercion, improper conduct, or 
fraud,4 and an erroneous opinion as to future chang- 
es in the condition of an employee does not consti¬ 
tute such a mistake of fact as to justify the setting 
aside of an agreement for compensation, as stated 
supra § 410; but a present disability as a conse- 
quence of later developments or physical degenera- 
tion resulting from the injury may be presented as a 
cause for reviewing and reinstating the agreement,5 
provided the review and reinstatement is applied for 
within the time limited by statute, as discussed supra 
§ 904. 


OonAisioa la prooeedlagg 
Where einployer's petition to ter¬ 
minate disability payments to em¬ 
ployee under open agrreement did not 
comply with statutory requirements 
and entire proceedings became so 
confused that burden of proof, which 
never shifted from employer and was 
never met by it, was transferred to 
employee, order of termlnatlon was 
vacated and record retumed to work- 
men's compensation board to alford 
employer opportunity to comply with 
statutory provisions and to flle a 
new petition. 

Pa.—Brusco v. Philadelphia Rapld 
Transit Co., 24 A.2d 710, 148 Pa. 
Super. 97. 

94. Pa.—^Flood V. Logan Iron & Steel 
Co., 6 A.2d 621, 136 Pa.Super. 101. 

Palmer v, Olen Alden Coal Co., 
Com.Pl., 35 Liuz.Iieg.Reg. 129—^Hen- 
derson v. McNulty Bros. Co., Com. 
PL, 86 Pittsb.L.eg.J. 6. 

VaUng of additionol evldeaoe not 
reguixed 

In a proceeding to set aside a flnal 
reoeipt of compensation pald under 
an agreement, where reviewing court 
reverses decision of compensation' 
board and retums record with In- 


structions to make a further deter- 
mlnation, board may make such de- 
termination without havlng to take 
additional evldence. 

Pa,—Shetlna v. Pittsburgh Terminal 
Coal Corporation, 179 A. 776, 119 
Pa.Super. 426. 

95. Pa.—^Flood V. Logan Iron & 
Steel Co., 5 A.2d 621, 136 Pa.Super. 
101—^Mlraglia v. Publicker Com- 
mercial Alcohol Co., 174 A. 16, 113 
Pa.Super. 487. 

Wahs V. Wolf, 43 Pa.Dist. & Co. 
644, affllrmed 42 A.2d 166, 167 Pa. 
Super. 181. 

Dlsmlssal Instead of reaalttlng record 
Statute providlng that if lower 
court shall sustaln appellantes ex- 
ceptions to findings of fact and re¬ 
verse action of board founded there- 
on, court shall remlt record to board 
for further hearing and determina- 
tion, had no appllcatlon where court 
found from record that there was no 
finding of fact as contended. 

Pa.—^Tubbs v. O. T. 011 Co., 174 A. 
836, 114 Pa.Super. 376. ' 

96. Pa.—^Rutney v. William Penn 
CoUlery Co., 26 A.2d 92, 148 Pa.Su¬ 
per. 114. 


97. R.I.—Prlscilla Worsted Mills v. 
Vizzacco, 96 A.2d 835, 80 R.L 342. 

98. Pa.—^Bankovich v. Westmore- 
land Coal Co., 144 A. 103, 294 Pa. 
167. 

99. R.I.—Atlas Tool & Findings Co. 
V. Duffy, 98 A.2d 849, 81 R.L 61. 

1. R.L—^Rlgo V. Walsh-Kalser Co., 
66 A.2d 858. 73 R.L 319. 

2. Pa.—Gairt v. Curry Coal Mining 
Co., 116 A. 382, 272 Pa. 494. 

Selinsky v. New Shawmut Min. 
Co., 115 A.2d 916, 178 Pa.Super. 
240—^Miraglia v. Publicker Com- 
merclal Alcohol Co., 174 A. 16, 113 
Pa.Super. 487. 

Byrk v. Susquehanna Collierles 
Co., Com.Pl., 7 ScbuReg. 26. 

Pa.—Gairt v. Curry Coal Mining 
Co., 116 A. 382, 272 Pa. 494. 

Pa.—Godfroid v. Rockhill Coal & 
Iron Co., 169 A. 677, 111 Pa.Super. 
296. 

Pa.—Pederofl v. Union Colleries 
Co., 16 A.2d 386, 141 Pa.Supey. 308 
—^Berkstresser v. State Workm^’s* 
Ins. Fund,' 14 A.2d 226, 140 iPa. 
Super. 287w '-i 
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In order that an agreement for compensation be 
subject to rcinstatement it is usually necessary that 
it have been approved by the board or commission,® 
and any approved formal agreement for compen¬ 
sation, whether original or supplemental, may be 
reinstated,^ and the agreement may be in existence, 
or it may have been suspended or terminated.* A 
petition for reinstatement of a compensation agree¬ 
ment is barred if not filed within the period pro- 
vided by statute.® Where an employee has been 
awarded compensation, payments have been made 
for a period of time, and an agreement is then en- 
tered into suspending further payments, such agree¬ 
ment does not constitute a bar to a recovery of fur¬ 
ther compensation if it is found that the employee 
is permanently disabled,io and a remedy may be 
available to obtain such further compensation with- 


out the necessity of first having set aside the agree¬ 
ment suspending payments.^i 

§ 912. Waiver of Payments under Agree¬ 
ment 

An employee does not voluntarily reifnquish the 
right to further payments of compensation under an 
agreement by falllng to reply to an inquiry of the com¬ 
pensation authoritles with respect to fiis satisfaction with 
payments made. 

An employee’s failure to reply to an inquiry of 
the compensation commission with respect to wheth¬ 
er he is satisfied with payments already made un¬ 
der an approved agreement, or desires a hearing as 
to termination thereof, is not equivalent to a volun- 
tary relinquishment of the right to further pay- 
ments.^^ 


XXn, OFFENSES AND PENALTIES 


§ 913. Offenses and Responsibility Therefor 

Compensation acts provldlng for the Imposftlon of 
penaltles for violation of varlous provisions of the act, 
as, for failure to file required reports, or for failure to 
provide compensation Insurance, are usually strictiy 
construed in favor of the accused person. 

A person who violates, or who intends to vio¬ 
late, a provision of a workmen*s compensation act 
may thereby be subject to a criminal penalty, and 
if provision is made for such a penalty, it may be 
the only penalty that will be imposed.1® On the 
other hand, under a statute providing that an em- 
ployer^s failure to secure the payment of compen¬ 
sation shall constitute a misdemeanor and have the 
effect of enabling the injured employee or his repre- 
sentatives to maintain an action for damages, the 
punishment for such misdemeanor is not limited 


to enabling the employee or representatives to sue 
for damages but in addition the offending em- 
ployer may be punished by fine or imprisonment as 
provided in general penal laws relating to punish¬ 
ment for misdemeanors when not fixed by statute.^^ 
If an injury to an employee is caused by an em- 
ployer^s violation of a safety order, such violation 
may resuit in a penalty being imposed as well as 
an increase in the amount of compensation that will 
be paid;i® but the fact that a violation of a safety 
order may resuit in a penalty as well as increased 
compensation does not mean that the two things are 
identical, and the fact that a violation of a safety 
order may resuit in a penalty as well as increased 
compensation shows a statutory distinction between 
the two results.i*^ 


6. Pa.—Leeper v. Lograa Iron & 
Steel Co., 198 A. 489, 131 Pa.Super. 
172. 

7. Pa.—^Leeper v. Logran Iron & 
Steel Co., supra—^Zupicick v. Pliila- 
delphia & Readlng Coal & Iron Co., 
164 A. 781, 108 Pa.Super. 165. 

8. Pa.—^Leeper v. Logran Iron & 
Steel Co., 198 A. 489, 131 Pa.Super. 
172—^Zupicick V. Philadelphia & 
Beading Coal & Iron Co., 164 A. 
731, 108 Pa.Super. 165. 

SnspeiLBloii of affreement . 

Referee’8 order terminating work- 
inen*s compensation agreement and 
reservlng to clalmant right to ask 
for modlhcatlon of agrreement was at 
least suspenslon of agrreement, sub¬ 
ject to clalmant's right to petition 
for reinstatement and modiflcation. 
Pa.—^Melody v. Bomot, Inc., ITO A- 
408, 112 Pa.Super. 174. 

8> Pa.—Godftoid v. Rockhlll Coal & 


Iron Co., 169 A. 577, 111 Pa.Super. 
296. 

Provlsloa applioable oalgr to sohedule 
Injuries 

A provision for reinstatement of 
agreements for compensation requir- 
ing that reinstatement could be made 
only durlng time agreement has to 
nm if agrreement was for a definite 
period applied only to an agreement 
for compensation for schedule in¬ 
juries. 

Pa.—^Mouhat v. Board of Public Bd. 
of Pittsburgh, 48 A.2d 20, 159 Pa. 
Super. 423. 

10. Mich.—Smith v. Markillie, 292 N. 

W. 695, 294 Mich. 178. 

U. Mich.—Smith v. Markillie, supra. 

12. Ma—Healey's Case, 126 A. 21, 
124 Ma 54. 

71 C.J. p 1477 note 76. 

13. IlL—^Meyer v. Buckman, 129 IT. 
B.2d 608, 7 lll.APp.2d 885. 
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ITo provlBioii for olvll aotloii 
Section of workmen's compensa¬ 
tion law providing that every em- 
ployer, his director, offlcer, or agent, 
who discharges or In any way dis- 
criminates against an employee for 
exercising any of his rights under 
act, shall be guilty of a misdemeanor 
and shall be subject to certain pun¬ 
ishment, does not give an employee a 
cause of action for damages against 
employer who violates section. 

Mo.—Chrlsty v. Petrus, 295 S.W.2d 
122, 865 Mo. 1187. 

14. N.T.—People v. Donnelly, 184 
N.B. 332, 282 N.Y. 423, 21 A.L.B. 
1425. 

15. N.T.—^People v. Donnelly, supra. 

18. Wia—^R. JT. Wllson Co. v. In- 
dustrial Commission, 263 N.W. 204, 
219 Wis. 468. 

17. Wia—^R. J. Wilson Co. v. In- 
dustrlal Coxnmission, supra. 
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WORKMEN»S COMPENSATION § 913 


G)mpensation acts frequently require that an in- 
juiy or accident to an employee be reported by the 
cmployer, as stated infra § 915, and the failure 
of an employer to make a report within the time 
prescribed may resuit in the imposition of such pen- 
alty as is provided by law.^® A provision that a 
claimant must be penalized one da/s compensation 
for each da/s failure to report an accident to the 
cmployer must be enforcedA® 

Ordinarily, provisions providing penalties against 
employers will be strictly construed,20 and, in strict- 
ly construing a compensation act, it has been held 
liat a provision providing for a penalty for failure 
to obtain insurance does not apply to a municipal- 
ity.2i Where a penalty may be imposed for an 
employer*s failure to insure his liability under the 
act or to furnish proof of ability to pay compensa¬ 
tion, a penalty may be imposed even though it is 
not found that the employer wilfully neglected to 
comply with the requirement .22 A statute making 
it an offense for an employer to fail to pay com¬ 
pensation to an employee in accordance with the 
terms of an award does not make it an offense for 
an employer to fail to pay death benefits to an em- 
ployee’s dependents.23 

If a member of a partnership cannot be an em¬ 
ployee thereof for the purposes of workmen’s com¬ 
pensation, a penal provision may not be enforced for 
failure to provide insurance for partners;24 and, 
although a courf will not lend its aid to a plan de- 
signed to evade provisions of a compensation act 
for the violation of which a penalty is prescribed,^® 
such as a scheme whereby an employer attempts to 
evade requirements of insurance by creating a part¬ 
nership,such a plan may be executed to the de- 


gree that a partnership is in fact established, and 
if this is done no penalty may be imposed for fail¬ 
ure to provide insurance, even though the plan was 
admittedly conceived and executed for the purpose 
of evading insurance requirements.27 In determin- 
ing whether a workman was an independent con¬ 
tractor or an employee for the purpose of ascertain- 
ing whether a criminal penalty should be imposed 
for failure to provide compensation insurance, the 
same tests will be applied as are used in determining 
such status for other purposes.^® 

The failure of an employer to keep his employees 
inMired in accordance with compensation act re¬ 
quirements may be a continuing offense, similar to a 
husband^s neglect to support his wife;2® and the 
duty to secure the payment of compensation arises 
as soon as a person becomes an employer and con¬ 
tinues while that status exists, and if a person fails 
to perform that duty, either when he first becomes 
an employer, or at any time thereafter while such 
status continues, he may be guilty of a misdemeanor, 
entirely regardless of the occurrence of injury to 
any employee or the making of an award there- 
for.®® 

Where a public employee sustains an injury for 
which a lump sum payment is made under work- 
men*s compensation law, and the employee retires 
and seeks the benefits provided by a retirement law, 
a provision in that law that an employee is not en- 
titled to retirement benefits until the amount which 
would be paid exceeds the amount of a lump sum 
settlement of a compensation claim does not consti¬ 
tute a violation of a statutory provision prohibiting 
an employer from exacting from an employee any 
part of the cost of workmen's compensation.®! 


18. Conn.—^Hoard v. Sears, Roebuck 
& Go., 188 A. 269, 122 Conn. 185. 

Miss.—Stanley v. McLendon, 70 So. 
2d 823, 220 Miss. 192. 

19. Colo.—Jabot V. Industrial Com- 
misslon, 80 P.2d 871, 94 Colo. 424. 

20. Ga.—^Petty v. Mayor, etc., of Col- 
legre Park, 11 S.E.2d 246, 68 Ga.App. 
455. 

N.T.—^People on Inf. of Levy v. Som- 
merville, 4 N.T.S.2d 793, 167 Misc. 
89. 

Fenal provision held Inapplloable 
Where an employee’s actlvity 
which was not covered by compen¬ 
sation was only on a singrle occa- 
sion, and was not employment in a 
business carried on for pecuniary 
irain, employer was not subject to a 
penalty for failingr to provide com¬ 
pensation Insurance. 

N.T.—People v. Imbesi, 254 N.T.S. 
808, 235 App.Div. 686. 


Constmed in favor of offender 
Any ambiguity in language of rules 
of Incorporated accident prevention 
srroup of window cleaningr flrms as 
to penalties for failure to report to 
state Insurance fund names of win¬ 
dow cleaner employees working each 
day should be resolved in favor of 
offender, particularly where fine im¬ 
posed Is incompatible with grravity 
of offense. 

N.T.—^Nordam Window & House 
Cleaning Co. v. ConneUy, 44 N.Y.S. 
2d 246, 180 Misc. 792. 

21 . Qa.—^Petty v. Mayor, etc., of 
CoUege Park, 11 S.E.2(!l 246, 68 Ga. 
App. 455. 

22 . Ga.—Jones v. Cochran, 167 S.E. 
751, 46 GaJLpp. 860. 

23. Md.—Grimm v. State, 129 A.2d 
128, 212 Md. 248. 

24. N.T.—^People, on Complaint of 
Cohen v. Levine, 288 N.Y.S. 476, 160 
Misc. 181. 


25. N.Y.—^People, on Complaint of 
Fein, v. Beatty, 14 N.Y.S.2d 260. 171 
Misc. 1004. 

8 & N.Y.—^People^ on Complaint of 
Fein v. Beatty, supra. 

27. N.Y.—People, on Complaint of 
Cohen, v. Levine, 288 N.Y.S. 476, 
160 Misc. 181—^People, on Com¬ 
plaint of Fogarty, v. Kaplan, 288 
N.Y.S. 474, 160 Misc. 179. 

28. N.Y.—^People v. Manzo, 26 N.Y. 
S.2d 566. 

Independent contractors generally 
see supra §S 90-106. 

29. N.Y.—^People, on Complaint of 
Fein, v. Beatty, 14 N.Y.S.2d 260, 
171 Misc. 1004. 

sa Cal.—^People v. Barker, 77 P.2d 
821, 29 C.A.2d Supp. 766. 

31. Cal.—Stafford v. Los Angeles 
County Emp. Retirement Bd., 270 
P.2d 12, 42 a2d 795. 
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Filing statement as fo persons employed. Under 
statutes requiring an employer entitled to the bene- 
fits of the act, and who has not elected to reject 
such benefits, to file with the commission annually 
on or before a specified date a duplicate verified 
statement showing the number of his employees who 
would be entitled to the benefits of the act^ the total 
wages paid such employees during the.previous fiscal 
year, and any other Information required as to wag¬ 
es, and making failure to file the statement a mis- 
demeanor, and providing that the statute shall not 
apply to any employer regularly empl 63 dng less than 
a stated number of employees, in couriting the num¬ 
ber of employees boys are included,®^ and an em¬ 
ployer is within the requiremerits of the act if the 
number of employees in ali departments totals the 
number specified by statute although the number in 
any single department may be less.^s 

An employer cannot violate an order of a com¬ 
mission prior to the effective date thereof,^^ and a 
penalty based on such an alleged violation is unen- 
forceable.2® An employer may not be penalized un¬ 
der one section of a workmen^s compensation act 
for an offense committed under a different and dis¬ 
tinet section carrying its own penalties for viola- 
tion.^® Where a compensation act has been amend- 
ed and reenacted with a provision in the act that 
nothing in the act should affect or impair any right 
of action which shall have accrued before the act 
shall take effect, such provision, being applicable on- 
ly to civil right of action, does not operate to pennit 
a criminal prosecution under the prior provisions.^^ 

Who may sue for penalty. Under general stat¬ 
utes requiring actions to be brought by the real par- 
ty in interest, and subsequently enacted provisions 
of a workmen’s compensation law expressly author- 
izing a board or commission to sue for penalties, it 
has been held that a suit may be brought against 
an employer, for penalties for failure to mcike re¬ 
quired reports of injuries, by either the board^S or 

32. Puerto Rlco,—^People ▼. Mar- 
tlnez, 26 Puerto Rlco 226. 

83. Puerto Rlco.—People v. Mar- 
tlnez, supra. 

34< Ohlo.—Clemmer Jolmson Co. 

V. Industrial Commission, 147 
618, 112 Ohlo St. 421. 

85. Ohlo.—Clemmer & Johnson Co. 

V. Industrial Commission, supra. 

71 C.J. p 1477 note 79. 

36. Ga.—Tumer v. Albany Coca-Cola 
RotUin^r Co., 123 S.E. 910, 82 Ga. 

App. 518. 

71 C.J. p 1478 note 80. 

37. Pa.—Commonwealth v. Gross, 21 
A.2d 238, 145 Pa.Super. 92. 


the state as the real party in interest. 

Venue. Under statutes making it a misdemeanor 
for an employer to refuse or neglect to “make” a 
report of injuries sustained by an employee and to 
''mail” it to the industrial board, the offense of 
such neglect or failure is completed in the county of 
the employer^s place of business,^® so that the 
venue of an action to collect a fine for such offense 
lies in the county wherein the employer^s place of 
business is situated;^^ although under a statutory 
provision punishing a failure to “file” with the board 
evidence of a compliance with certain provisions of 
the act, the neglect is punishable in the county 
wherein the filing should have ^en done, which is 
the county wherein the board has its offices.^2 

Hearing. The assessment of a penalty for viola¬ 
tion of a compensation act provision, if done with- 
out first affording the penalized person an opportu- 
nity to be heard, is erroneous.^* 

§ 914. Enforcement 

If an employer Is convicted of violatlng provisions of 
a workmen’s compensation act, the sentence Imposed 
should be commensurate with the gravity of the offense. 

The prosecution of an employer for violation of 
provisions of compensation law may be by infonna- 
tion,^^ and, on conviction of an employer, the sen¬ 
tence imposed should be commensurate with the 
gravity of the offense.^® Where an employer is 
convicted and a fine imposed under a statute which, 
in addition to creating the offense, "provides for the 
remission of such fine as may be imposed if de¬ 
fendant complys with certain requirements, the fine 
may be suspended under a general statute, even 
though defendant has not complied with the re¬ 
quirements that would authorize the remission of 
the fine.^® 

In prosecutions of this character, general fules 
with respect to presumptions and burden of preof,^*^ 

Gleaning^ Co. v. Connelly, 44 N.T.S. 
2d 246, 180 Mlsc. 792—^People, on 
Complaint of Feln, v. Beatty, 14 
N.T.aSd 260, 171 Misc. 1004. 
Sentance of thMs montlis in work- 
boiise wa^s held ^cessive under con- 
trolling faets. 

N.Y.—People v. Bisner, 16 N.Y.S.2d 
973, 268 App.Div. 810. 

46. Md.—State v. Fisher, 104 A.2d 
403, 204 Md. 307. 

47. BTirden. of proof 
In prosecution of employer for 

failure to secure compensation, bur¬ 
den of proof that compensation was 
secured is on employer. 

Cal.—^People v. Barker, 77 P.2d 321> 
29 CA.2d Supp. 766. 


38. Ind.—^In re Burk, 118 N.R 640, 
66 Ind.App. 435. 

39. Ind.—^In re Burk, supra. 

40. Ind.—In re Burk, supra. 

41. Ind.—^In re Burk, supra. 

42. Ind.—^In re Industrial Board of 
Indiana, 117 N.B. 546, 65 Ind.App. 
650. 

43. Ga.—Bmployers’ Liability Assur. 
Corp. v. Pruitt, 10 S.E.2d 2T6, 68 
Ga.App. 149. 

44. Znf oxmatlo& held BiiilLoleii.t 
N.Y.—People v. Rudnlck, 19 N.B.2d 

658, 280 N.Y. 5. 

Puerto Rico.—People v. Martinez, 26 
Puerto Rico 226. 

45. K.Y.—^Nordam Window ds House 
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admissibility of evidence,^^ and weight and suf- 
ficiency of evidence^^ apply* 

A lien filed to secure payment of a penalty as- 
sessed has the legal elfect of a lis pendens.®^ 

In a proceeding brought for the collection of a 
penalty, an order assessing the penalty is an ap- 


pealable order,and jurisdiction on appeal may 
properly lie with an appellate compensation tribu- 
nal.52 If the appellate compensation tribunal re¬ 
verses an order assessing a penalty, and thereafter 
no appeal is prosecuted to the courts, the order of 
reversal is res judicata in any subsequent proceed- 

ing.53 


XXHL EMPLOYEE'S EEPORT OP ACCIDENT AND NOTICE OP DEATH TO 

BENEPICIARIES 


§ 915. Report of Accidents 

Compensation acts frequently require the employer 
to report an Injury or accident to an employee, but It Is 
not always necessary that triviai accidents or injuries 
be reported. 

Workmen^s compensation act provisions, or rules 
and regulations of compensation boards or com- 
missions, may require that a report be made by 
an employer when an accident occurs which re- 
sults in the injury or death of an employee, and 
it has been held that such provisions should be liber- 
ally construed.®® Where certain provisions of the 
compensation act require employers to keep a rec- 
ord of ali *'injuries” sustained by their employees 
in the course of their employment and to make cer¬ 
tain reports of such injuries, while other provisions 
denominate the reports to be those of ‘'accidents,'^ 
the latter term is used in the sense of something 
undesigned, unforeseen, or unexpected.®® The 
failure of an employer to make a report with the 


time prescribed may resuit in the imposition of 
such penalty as is provided by law, as discussed 
supra § 913, and may resuit in the employer being 
precluded from setting up a statute of limitations 
as a bar to a proceeding for compensation, supra 
§ 441, or as a bar to a claim for compensation, supra 
§ 475. 

Compensation acts, or regulations made pursu- 
ant thereto, usually do not require the reporting of 
every injury or accident,57 and an accident may be 
so triviai that the employer is justified in believii^ 
that it need not be reported.58 Under some compen- 
sation acts it is necessary to report only such acci- 
dehts as resuit in compensable injuries,^® or such 
accidents as arise out of, and in the course of, em¬ 
ployment and resuit in loss of life or injury.®^ A 
requirement that employers shall, within a stated 
period of time, report all on-the-job deaths of em¬ 
ployees is mandatory,®! and a report on an cm- 


48. Evldeaoe held tnadmissible 

In prosecution for failure to securo 
compensation, award of compensa¬ 
tion board or commisslon wcus Inad- 
mlsslble. 

Cal.—^People v. Barker, supra. 

49. Agrreemeiit not oondusive 
Mere production of agrreement 

slgned by laborers descrlblng their 
relatlonship as partners or declara¬ 
tione of interested parties as to their 
relatlonship are not concluslve in de- 
terminatlon whether relatlonship of 
partnershlp bxlsted; but courts may 
look behlnd legal termlnology to dls- 
cover and ezpose real relatlonship be- 
tween parties with respect to ques- 
tion of failure to secure payment of 
workmen’8 compensation. 

N.T.—^People, on Complaint of Cohen, 
V. Levine, 288 N.T.S. 476, 160 Mlsc. 
181. 

Evldenoe held snllloient to justlfy 
imposition of penaltles. 

Ga.—Overton-Green I>rive-It-Tour- 

self System v. Cook, 16 S.B.2d 60, 
65 Ga.App. 274. 

La.—Greschner v, Claibome Towers, 
Inc., App., 73 So.2d 82. 

Evldenoe held sulllcient to establish 
srullt . j 

N.T.—^People, on Complaint of Cohen, I 


V. Levine, 288 N.T.S. 476, 160 Mlsc. 
181. 

Evldenoe hSld Insufllolent to establish 
gnilt 

N.T.—People, on Complaint of Feln, 
V. Beatty, 14 N.T.S.2d 260, 171 
Mlsc. 1004. 

60. Wash.—Stell v. State, 260 P.2d 
118, 41 Wash.2d 479. 

Beversal of penalty order 
Where aja order for a penalty was 
entered, a lien flled agalnst property, 
property sold, and thereafter order 
for penalty reversed, title to prop¬ 
erty would be Quleted agalnst lien. 
Wash.—Stell v. State, supra. 

61. Wash.—Stell v. State, supra. 

62. Wash,—Stell v. State, supra. 

63. Wash.—Stell v. State, supra. 

64. Mlch.—^Thompson v. Lake Supe¬ 
rior Lumber Corp., 28 N.W.2d 891, 
318 Mlch. 610. 

Mlss.—Stanley v. McLendon, 70 So. 

2d 323, 220 Mlss. 192. 

71 C.J. p 1478 notes 93, 94. 

Beports by physlcians see supra § 
484. 

56. N.J.—Massie v. Court of Com- 
mon Pleas In and for MOmnouth I 
County, 161 A. 206, 8 N.J.Mlsc. 600,1 
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affirmed 166 A. S77, 106 N.JXaw 
199. 

71 C.j. p 1479 note 96. 

60. Tex.—^Texas Employers' Ins. 

Ass’n V. Pajrr, Com.App., 30 S.W.2d 
805. 

71 C.J. p 1479 note 99. 

67. Arlz.—Sears, Roebudc & Cow v. 
Industrial Comnoission, 213 P.2d 
672, 69 Aiiz. 820. 

Mlch.—^Amamotto v. J. Kozloff Pish 
Co., 27 N.W.2d 118, 817 Mlch. 641. 

71 C.J. p 1479 note 97 [a]. 

58. Arlz.—English v. Industrial 
Commission, 237 P.2d 816, 73 Ariz. 
86 . 

S.C.—^Kirby v. Holliday Laundry & 
Dry Oleaners, 96 S.E.2d 61, 230 S.C. 
412. 

69. Mo.—^Price v. Eansas City Pub¬ 
lic Service Co., App., 42 S.W.2d 61, 
65, affirmed 50 S.W.2d 1047, 880 
Mo. 706. 

71 C.J. p 1479 note 97. 

60. Arlz.—Sears, Roebuck & C<k v. 
Industrial Commission* 218 P.2d 
672, 69 Arlz. 320. 

61. m;1ss. —Southern Engineering & 
Elee. Co. V. Chester, .83 So.^^ ^1, 
226 Mlss. 136, judgment correqted 
84 So.2d 636, '226 Mlss. 186. 

. i. * * 
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ployee’s death on the job must be reported even 
though tbe employer may believe that the death is 

not compensable.®2 

A compensation act may require that a report of 
a noncompensable accident shall be made when an 
employee is injured so slightly that he loses little 
or no time from work, and also require that a 
report of a compensable accident shall be made 
when an employee sustains an injury which causes 
the loss of a specified period of time from work.®* 
Under such a provision a report of a compensable 
accident is required as a matter of law when an in¬ 
jury causes an employee to be absent from work for 
the specified period of time.®^ However, an acci¬ 
dent which does not resuit in any immediate disa- 
bility need not be reported as compensable merely 
because there is a possibility that the employee will 
be prevented in the future from performing the 
work in which he was engaged at the time the acci¬ 
dent occurred.®® An employer who knows that an 
employee*s injury is disabling in character must file 
a proper report.®® An injury may be compensable 
and be reported as such although it does not cause 
the employee to lose time from work,®^ and an em¬ 
ployer who reports an injury as noncompensable 
although he has fuU knowledge that the injury is 
in fact compensable has not complied with the re- 
quirements of the act;®® but if an employer does 
not have knowledge that an accident is compensable, 
a report of the accident as noncompensable will 
constitute compliance with the requirement of a 
report®® In order that an employer be under the 
•duty of reporting an accident, injury, or occupa- 
tional disease, it is necessary that the employer have 


notice or knowledge that the accident or injury has 
occurred, or that the occupational disease existsJ® 

Where a statute requires that reports be on fonns 
furnished by the board or commission, the fonns 
should provide for such definite statements of fact 
as are necessary to obtain the required informa- 
tion,7l and a report which is not on a prescribed 
form may be ineffective as a report.^® Where the 
method of transmitting the report to the compensa¬ 
tion bureau for filing is prescribed by the compensa¬ 
tion act, compliance with the designated method is 
compliance with the act.*^® 

Under a compensation act providing for reports 
of noncompensable injuries and compensable in¬ 
juries, a report of a noncompensable injury should 
describe the injury with such particularity of loca- 
tion and effect as to indicate the nature of the in¬ 
jury, and identify it;*^^ but it is not necessary that 
the employer ascertain and set up all the effects 
of the injury, or to anticipate future developments.'^® 
An employer reporting to the compensation authori- 
ties and denying liability need not notify the em¬ 
ployee to this effect^® 

. A person who is an employer within the mean- 
ing of workmen’s compensation law may be con- 
sidered to be an employer for the purpose of mak- 
ing such report as is required by the compensation 
act.'^’^ The fact that an employer has rejected the 
act does not excuse him, under some statutes, from 
making the required reports of injuries to em- 
phyoes.*^® 

An employer*s report of an accident or injury 
may constitute prima facie evidence that the acci¬ 
dent and injury were as reported,*^® and a report of 


«<62. Mlss.—Southern Ensrlneerin^ & 
Elee. Co. V. Chester, supra. 

63. Mich.—Tinney v. -City of Grand 
Hapids, 264 N.W. 402, 274 Mich. 
364. 

64. Mich.—Osmer v. Montgomery 
Ward & Co., 283 N.W, 678, 28T 
Mich. 267. 

‘65. Mich.—Johnston v. Commerce 
Pattem Foundry Mach. Co., 40 N. 
W.2d 158, 826 Mich. SOO^Tinney 
V. City of Grand Hapids, 264 N.W. 
402. 274 Mich. 364. 

•66. Mich.—Shaw v. General Motors 
Corp., Chevrolet Gear & Axle Divl- 
sion, 81 N.W.2d 75, 820 Mich. 388. 

•67. Mich.—^Paridee v. Great Atlantic 
& Pacific Tea Co., 270 N.W. 263, 278 
Mich. 191—^Pritehard v. Ford Mo¬ 
tor Co., 267 N.W. 622, 276 Mich. 
246. 

«68. Mich.—^Paridee v. Great Atlantic 
& Pacific Tea Co., 270 N.W. 263, 
278 Mich. 191—^Pritehard v. Ford 


Motor Co., 267 N.W. 622, 276 Mich. 
246. 

69. Mich,—Duke v. Consumers 
Power Co., 1 N.W.2d 16, 299 Mich. 
625—^Paridee v. Great Atlantic & 
Pacific Tea Co., 270 N.W. 263, 278 
Mich. 191. 

70. Mich.—Osmer v. Montgomery 
Ward & Co., 288 N.W. 678, 287 
Mich. 267. 

N.J.—^Massie v. Court of Common 
Pleas in and for Monmouth County, 
151 A. 205, 8 N.J.MiBC. 600. 

N.T.—^Roman v. Eeviton Mfg. Co., 18 T 
N.Y.S,2d 697, 286 App.Eiv. 918. 

Aotnal knowledge eoolvalent to ao- 
tlce 

Mich.—Shaw v. General Motors Corp., 
Chevrolet Gear & Axle Divlsion, 
31 N.W.24 75, 320 Mich. 838. 

71. Colo.—State Compensation Ins. 
Fund V. Howington, 298 P.2d 968, 
133 Colo. 583. 

72. N.J.—^Frasier v, Ii. Bamberger & | 
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Co., 160 A 630, 10 NJ.Misc. 781, 
afllrmed 166 A 101, 110 N.J.Law 
447. 

71 C.J. p 1479 note 1. 

73. N.J.—^Loeloff v. Kelly Press Di- 
vision of American Type Foundry 
Co., 163 A 1, 10 N.J.Misc. 1156, 
afOrmed 166 A 203, 110 N.J.Law 
607. 

71 aj. p 1479 note 2. 

74. Mich.—^Paridee v. Great Atlantic 
& Pacific Tea Co., 270 N.W. 268, 278 
Mich. 191. 

76. Mich.—^Paridee v. Great Atlantic 
Pacific Tea Co., supra.. 

76. S.C.—^Burnhart v. Dunean Mills, 
61 S.E.2d 877, 214 S.C. 118. 

77. Mich.—De Witt v. Grand Rapids 
Fuel Co., 77 N.W.2d 769, 846 Mich. 
209. 

'78. Ind.—In re Burk, 118 N.E. 640, 
66 IndApp. 435. 

71 C.J. p 1479 note 8. 

79. Idaho.—^Teater v. Dairymen’s 
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an accident and injury may constitute an adnais- 
sion of liability.^<^ A report may not constitute an 
admission of liability,^! and may negative any ad- 
mission of liability.82 Furthermore, an employer 
in reporting an accident and injury may waive any 
question as to the nature of an injury and give an 
unqualified answer.^s 

§ 916. Notice of Death to Beneficiaries 

If an employee has furnished his employer or the 
representative of the employer with a statement of per- 
sons who wlll be beneficlaries If the employee dies, and 
thereafter the employee does die In the course of emr- 


ployment, the employer may be required to glve the- 
beneficlaries notice that the employee has dled. 

Where a compensation act provides for employees- 
fumishing their employers with a statement of the 
persons who would be beneficiaries under compen¬ 
sation law in the event of the death of the employee, 
and further provides that when such a statement 
has been given the employer shall, in the event of 
the death of the employee, notify beneficiaries of 
the death, a statement by an employee given to one 
acting as employment agent for several employers 
is sufficient to require one of such employers to give 
notice to such employee^s beneficiaries.^^ 


XXIV. EPFEOT OF ACT ON OTBEE STATUTOEY OE OOMMON-LAW EiaHTS OP. 

ACTION AND DEFENSES 


A. IN GENERAL 


§ 917. General Statement 

Except as the statute otherwise provides, the generat 
rule is that wherever the compensation laws are appli- 
cable, the rights and remedies provided thereby are 
exci usi ve. 

The extent to which a workmen’s compensation 
act deprives the employer or the employee of his 
causes of action or defenses depends primarily on 


the language of the act itself,^^ which, by act of 
the parties accepting the act, becomes a part of the 
contract of Service.^® An existing common-law 
right of action is not taken away except by direct 
enactment or necessary implication but the gen- 
eral rule is that wherever the compensation Jaws 
are applicable, the rights and remedies granted or* 
provided thereby are exclusive,®* with such excep- 


C5o-op. Creamery of Boise Valley, 
190 P.2d 687, 68 Idaho 162. 

80. Mich.—Nicholas v. St Johns 
Table Co., 6 N.W.2d 442, 302 Mlch. 
503. 

Admissiblllty of report as admission 
see supra S 631. 

Question inark 

Wbere an employer in his report 
answered question as to probable 
length of dlsabllity with a question 
mark. It was held that this would 
constitute an admission of exlstence 
of dlsabllity on date report was 
made, and an admission that there 
was a contlnuance of dlsabllity. 

N.Y.—Brlnk v. Comstock Cannlng 
Corp., 104 N.T.S.2d 242, 278 App. 
Div. 867. 

81. Mo.—^Becherer v. Curtiss-Wright 
Corp., App., 194 S.W.2d 740. 

82. Mlch.—^Nicholas v. St. JTohns 
Table Co., 6 N.W.2d 442, 802 Mich. 
603. 

83. Mich.—Schinderle v. Ford Mo¬ 
tor Co., 26 N.W.2d 668, 316 Mlch. 
387. 

84. U.S.—Alaska Treadwell Gold 
Mining Co. v. Crinis, Alaska, 256 F. 
810, 167 C.C.A. 188. 

71 C.J. p 1479 note 7. 

85. Va.—Oorpns Juris oited in Grif- 
flth V. Baven Red Ash Coal Co., 
20 S.B.2d 630, 634, 179 Va. 790. 

71 C.J. p 1479 note 8. 


^*The act • • • superseded and 

replaced many prevlously existing 
theories of personal injury damages 
arlslng out of common law and stat- 
utory actlona** 

Ala.—^Alabama By-Products Co. v. 
landgraff, 27 So.2d 209, 212, 82 
Ala.App, 343, affirmed 27 So.2d 216, 
248 Ala. 253. 

Only employer-employee oases af- 
feoted 

(1) Statute relating to rights of 
action for injury or death are af- 
fected by workmen’s compensation 
act, to extent only, if at all, to which 
they apply to cases arising between 
employer and employea 

Ala.—Chapman v. Railway Fuel Co., 
101 So. 879, 212 Ala. 106. 

(2) Rights of action and defenses 
as between employer and employee 
see infra SS 918-963. 

Cause of action arising bef ore amend. 
ment 

Where cause of action for injuries 
sustained by employee durlng course 
of his employment for an employer, 
who was not a subscrlber under com¬ 
pensation law, arose prior to effective 
date of amendment to compensation 
law, it was govemed by pre-existlng 
law. 

MasB.—^Maclejewskl v. Graton & 
Knlght Co., 70 N*.E.2d 796, 821 
Mass. 166. 

86 . Mlch.—^Thomas v. Parker Rust 
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Proof Co., 279 N.W. 604, 284 Mich. 
260. 

Minn.—Huhn v. Foley Bros., 22 N.W. 

2d 8, 221 Minn. 279. 

71 C.J. p 1479 note 9. 

87. Va.—^Fauver v. Bell, 66 S.B.2d: 
676, 192 Va. 618. 

71 C.J. p 1479 note 10. 

Cases not specially covered 
Washington compensation act ia- 
not opposed to common-law theory 
of recompense for injury, and a com¬ 
mon-law action may be maintained 
and its remedy enforced in all cases 
not specially covered by Industrial 
Insurance Act. 

U.S.—Muir V. Kessinger, D.C.Wash„ 
35 F.Supp. 116, cause remanded on 
other grounds, C.C.A., 121 F.2d 456. 

88 . U.S.—Capetola v. Barclay White 
Co., C.C.A.Pa., 139 F.2d 566, 163 A. 
L.R. 1046, certiorari denied 64 S.Ct. 
939, 321 U.S. 799, 88 li.Bd. 1087— 
Heard v. Texas Compensation Ins. 
Co., C.C.A.Tex., 87 F.2d 30. 

Doty V. Travelers Ins. Co„ D.C. 
Tex., 31 F.Supp. 186. 

Ala.—Smith v. Southern Ry. Co., 187 
So. 195, 237 Ala 372. 

Kan.—^Bright v. Bragg, 264 P.2d 494, 
175 Ran. 404—^Lessley v. Kansas- 
Power & Light Co., 231 P.2d 239. 
171 Kan. 197—Crawford v. Atchi- 
sou, T. & S. F. Ry. Co.. 199 P.2d 
796, 166 Kan. 163—^Duncan v. Perry 
Packlng Co., 174 P.2d 78. 162 Kan^ 
79—^HoUman v. Cudahy Packlng: 
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tions as the statute may provide,8^ the award of j compensation operating as full recovery, thereby 


Co., 167 P.2d 613, 161 Kan. 845— 
Gray v. Hercules Powder Co., 165 
P.2d 447, 160 Kan. 767—Bailey v. 
Mosby Hotel Co„ 160 P.2d 701. 160 
TTan, 258—Woods V. Jacob Dold 
Packing Co., 41 P.2d 748, 141 Kan. 
868, modifled on other grounds 43 
P.2d 786, 141 Kan. 748. 

—Sisk V. L. W. Eaton Co., App., 89 
So.2d 425—^Brooks v. American 
Mut. Liability Ins. Co., App., 7 So. 
2d 658—^Pryou v. T. Aucoin & Sons, 
App., 5 So.2d 193—AtcWson v. May. 
App., 5 So.2d 182, afflrmed 10 So. 
2d 785, 201 La. 1003—Dourrieu v. i 
Board of Com’rs of Port of New 
Orleans, App., 158 So. 681. 

Mass.—Conlon v. City of Lawrence, 
13 N.E.2d 425, 299 Mass. 528. 
Minn.—Hartman v. Cold Springr 
Granite Co., 77 N.W.2d 651, 247 
Minn 616—^Poley V. Western Al- 
loyed Steel Castingr Co., 18 N.W.2d 
641, 219 Minn. 671. 

Mo.—Hughes v. Maryland Casualty 
Co., 76 S.W.2d 1101, 229 Mo.App. 
472. 

N.M.—Guthrie v. Threlkeld Co., 192 
P.2d 307, 52 N.M. 93. 

Okl.—Pine V. Davis, 146 P.2d 378, 193 
Okl. 617—May v. Covington, 96 P. 
2d 238, 186 Okl. 676. 

Or.—^Kowcun v. Bybee, 186 P.2d 790, 
182 Or. 271. 

—^Marchbanks v. Duke Power Co., 
2 S.B.2d 826, 190 S.C. 336. 

^Tex.—^Traders & General Ins. Co. v. 
liincecum, Civ.App., 126 S.W.2d 692 
—Traders & General Ins, Co. v. 
Huntsman, Civ.App., 126 S.W.2d 
431, error dismissed, judgment cor- 
rect 

Wash.—Jewett v. Kerwood, 263 P.2d 
830, 43 Wash.2d 691. 

W-Ya. —Mj^^kfl-r enko V. Scott, 66 SJB. 

2d 88, 132 W.Va. 430. 

71 aj. p 1479 note 11. 

*‘Workmen*s compensation statutes 
are sui generis and create rights, 
remedies and procedure which are 
exclusive.” 

N.M.—Swallows v. City of Albuduer- 
aue, 298 P.2d 946, 947, 61 N.M. 265. 
“The remedy under . . • [the 

compensation] act is complete, with 
a procedure distinctly its own, and 
that procedure was Intended to be 
and is substantiai, complete, and ez- 
clusiva” 

Kan._-Williams v. Citles Service Gas 
Co., 99 P.2d 822, 827, 161 Kan. 497 
—Employers* Liability Assur. Corp. 
V. Matlodk, 98 P.2d 456, 467, 151 
TTan, 293, 127 A.L.R. 46L 

Word "ezOlnslve^’ means what it 
implles. 

N.T.—^Pellows V. Sesnnour, 13 N.T.S. 
2d 803, 171 Misc. 833, reversed on 
other grounds 19 N.T.S.2d 960, 269 
App.Div. 966. 

€titexlon of zlglits and liabilities 
Wlthln its fleld of operation com¬ 


pensation law is criterion of rights 
and liabilities of ali parties affected 
thereby and within terms of that 
law. 

Ala.—Carraway Methodist Hospital 
V. Pltts, 67 So.2d 96, 266 Ala 666— 
Harris v. Louisville & N. R. Co., 
186 So. 771, 237 Ala 366. 
Substltutes for existiiig rights and 
remedies 

Compensation act, Including pro- 
vlslons for compensation in cases 
of occupational disease, creates ex- 
clusive rights and remedies so far 
as it provides substltutes for those 
exlstlng at time of its enactment. 
Minn.—Foley v. Western Alloyed 
Steel Castlng Co., 18 N.W.2d 641, 
219 Minn. 671. 

Aot ia conoliislve within scope of 
its coveraga 

U.T.—^Monti V. Gimbel Bros., 82 N.x. 
S.2d 781, 192 Misc. 811, aflSlrmed 89 
N.Y.S.2d 238, 276 APP.Dlv. 846, ap- 
peal denled, 91 N.T.S.2d 768, 275 
App.Div. 1006. 

Oommon liability of employer with 
third party 

(1) Compensation act extinguished 
liability of employer to employee for 
negligence of employer, and conse- 
Quently there can be no common lia¬ 
bility of such employer with third 
party for their joint negligenca 

Ky.—Bmployers Mut. Liability Ins. 
Co. of Wls. V. GriflEln Const Co., 
280 S.W.2d 179. 

(2) Person whose negligence is 
concurrent with employer’s as liable 
to employee see infra S 985. 

(3) Ordinarlly, Joint tortfeasors 
acts are inapplicable between an em¬ 
ployer who is within compensation 
act and a third party whose negli- 
genca together with that of employ¬ 
er, allegedly resulted in death of 
employea 

N.J.—^Tearicks v. City of Wildwood, 
92 A.2d 873, 23 N.J.Super. 379. 

Effeot on. prooeedings in aaother 
state 

(1) Illinois compensation act abol- 
ished rlght of action against em¬ 
ployer under Illinois common law or 
Illinois Personal Injuries Act, in sit- 
uatlons to which compensation act 
applies, and to that extent such act 
provides an exclusive remedy, but 
act was not designed to preclude any 
recovery by proceedings brought in 
another state for injuries received 
there in course of Illinois employ- 
ment. 

XJ.S.—^Industrial Commisslon of Wis. 
V. McCartin, Wis., 67 S.Ct 886, 330 
U.S. 622, 91 L.Ed, 1140, 169 A.L.R. 
1179. 

(2) Supreme court should not read- 
ily Interpret Illinois compensation 
act so as to cut ofC employee’s right 
to sue under other legislation passed 
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for his benefit, and only some unmis- 
takable language by state legislature 
or Judiciary would warrant acceptlng 
by court of such construction, espe- 
clally where rights affected were 
those arising under legislation of an¬ 
other state and where full falth and 
credit clause was brought into play. 
U.S.—Industrial Commisslon of Wis. 

V. McCartin, supra. 

89. Ind.—Chicago, M., St. P. & P. R. 
Co. V. Cox, 7 N.B.24 1008, 103 Ind. 
App. 364. 

Or.—^Kowcun v. Bybee, 186 P.2d 790, 
182 Or. 271. 

71 C.J. p 1480 note 12; 

“An injured workman entitled to 
compensation under • . . [the 

compensation act] has no rlght of 
action against anyone for his injuries 
except as that rlght is expressly pre- 
served or created by that act, for it 
was the intentlon of the Workmen’8 
Compensation Act to wlthdraw such 
causes of action from private con- 
troversy.” 

Wash.—Jewett v. Kerwood, 263 P.2d 
830, 831, 43 Wash.2d 691. 

Bights of action preserved or created 
Under compensation act, ali civil 
causes of action for personal injuries 
sustained in an industria! accident 
arising out of extrahazardous em- 
ployment are abolished except in 
those cases where act expressly pre- 
serves or creates a rlght of action, 
and in such cases rights of action are 
purely statutory, and not coznmon- 
law, rights. 

Wash.—^Boeing Alrcraft Co. v. De¬ 
partment of Labor and Industries, 
156 P.2d 640, 22 Wash.2d 423. 

Easardons or extraJiazardciui work 

(1) Industrial Insurance Act of 
Washington has application only to 
common-law system governing reme¬ 
dy of workmen against employers for 
injuries received in hazardous work. 
U.S.—^Mulr V. Kessinger, D.C.Wash., 

35 F.Supp. 116, cause remanded on 
other grounds, C.C.A., 121 F.2d 456. 

(2) One engaged in extra-hazard- 
ous employment has only such right 
of action as Is speciflcially afforded 
by compensation act, and such right 
of action Is not a common-law rlght 
of action, but is a purely statutory 
right of action. 

Wash.—^Koreskl v. Seattle Hardware 
Co., 185 P.2d 860, 17 Wash.2d 421. 

(3) There does not exist, by rea- 
son of leglslative declaration of Pub¬ 
lic policy, a right of action for an 
injury sustained in an industrial ac¬ 
cident arising out of an extra-hazard- 
ous employment, except in those cas¬ 
es where compensation act expressly 
preserves or creates a rlght of action, 
and all Jurisdiction of courts of state 
of such causes of action has been 
abolished. 
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extinguishing any further daim of the injured per- If a person has an action against a defentot 
son for his injuries,*® even thoiigh actually inade- under the compensation act, he cannot also have 
quate and substantially less than a 'daimant would his action against the defendant under the common 
be likely to recdve by tiie verdict of a jury »1 law;i any rights which a plaintiff might have had 

at common law have been supplanted and super- 
So, a compensation act has been held not cumu- seded by the act, if applicable.^ 

lative»2 or supplementary^s in character, but is cifcumstances of the injtiry 

substitutional,94 displaces the common-law liabil- determine whether it is compensable and, there- 

ity for negligence,^5 as far as the act provides a whether the employee’s remedy is exclusively 

remedy,®® and is a complete and exclusive code of nnder the compensation law.^ A provision of the 
laws on its subject,^^ goveming ali questions of sub- compensation law that the statutory liability for 
stantive rights under its terms;^8 jt is complete injury or death shall be exclusive and in place of 
and exclusive not only as to relief for injuries with- any other liability ‘^on account of such injury or 
in its purview, but as to procedures to be followed.®® death” does not mean that the right to compensation 


ifyash.—Koreskl v. Seattle Hardware 
Co., supra. 

Fraud 

Compensation act which, speciflcal- 
ly provides for all rights and reme¬ 
dies thereunder, is exclusive of any 
other remedies and proceedings not 
thereln set forth except in ectuity for 
fraud. 

Mich.—Passelll v. J. A. Utley Co., 282 
N.W. 849, 286 Mich. 638. 

90. U.S.—Schlavlck v. Manhattan 
Brewlng Co., D.C.I11., 103 F.Supp. 
744. 

“The provisions of the Compensa¬ 
tion Iiaw are exclusive of all other 
liability as to those suhject to it.” 
Neb.—Jones v. Kossbach Coal Co., 
264 N.W. 877, 879, 130 Neb. 802. 
**When the Workmen’s Compensa¬ 
tion law . . . entitles an injured 

workman to compensation, the latter 
is the measure of his recovery, The 
Commissiones award Is Intended to 
be full and completa It covers all 
consecLuences of his injury, such as 
aggravation.” 

Or.—^Kowcun v. Bybee, 186 P.2d 790, 
801, 182 Or. 271. 

Vaiver 

(1) An employee who voluntarily 
comes under act in efCect agrees that, 
if he is injured by accident contem- 
plated by act, he wlll waive all of 
his rights to sue at common law or 
otherwise and rely solely oh recovery 
provided for hlm under act. 

Ga,—^Blue Bell Globe Mfg. Co. v. 
Baird, 18 S.B.2d 106, 64 GkuApp. 
347. 

(2) Election and waiver as be- 
tween employee and employer see 
infra §§ 936-938.- 

91. W.Va.—Makarenko v. Scott, 66 
S.B.2d 88, 132 W.Va. 430. 

92. Kan.—Qray v. Hercules Powder 
Co., 166 P.2d 447, 160 Kan. 767. 

Ky.—^Morrison v. Carbide & Carbon 
Chemicals Corp., 129 S.W.2d 647, 
278- Ky. 746. 

Mo.—^Blaine v. Huttig Saah & Door 
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Co., 106 S.W.2d 946, 282 Mo.App. 
870. 

Relatlon to common law generally 
see supra § 6. 

93. U.S.—^New Amsterdam Cas. Co. 
V. Boaz-Klel ConsL Co., aC.A.Mo., 
116 F.2d 950. 

Kan.—Gray v. Hercules Powder Co., 
165 P.2d 447, 160 Kan. 767. 

Ky.—^Morrison v. Carbide & Carbon 
Chemicals Corp., 129 S.W.2d 647, 
278 Ky. 746. 

Mo.—^Blaine v. Huttig Sash & Door 
Co„ 106 S.W.2d 946, 232 Mo.App. 
870. 

94. U.S.—General Motors Corp. v. 
Holler, C.C,A.Mo., 160 F.2d 297— 
Atlas Powder Co. v. Hanson, C.CA- 
Mo., 186 F.2d 444—New Amsterdam 
Cas. Co, V. Bosiz-Kiel Const. Co., 
C,C.A.Mo., 116 P.2d 960. 

ji^ich.—Hebert v. Ford Motor Co., 281 
N.W. 374, 286 Mich. 607. 

Minn.—Foley v, Western Alloyed 
Steel Casting Co., 18 N.W.2d 641, 
219 Minn, 671. 

Mo.—^Pitzgerald v. Flsher Body St. 
Louis Co., Kansas City Division, 
130 S,W.2d 976, 284 Mo.App. 269, 
opinion Quashed in part on other 
grounds State ex rei. Fisher Body 
St. Louis Co. V. Shain, 137 S.W.2d 
646. 346 Mo. 962. 

Tex.—Jones v. Jeffreys, Clv.App.^ 244 
S.W.2d 924, error refused, 

“The Legislature framed the Com¬ 
pensation Act to take the place of 
all common-law remedies.” 

Mich.—Thomas v. Parker Rust Proof 
Co., 279 N.W. 604, 607, 284 Mich. 
260. 

“CAs to parties properly wlthin its 
terms, the act] abolishes old legal 
rights and obligations and creates a 
new relatlon with its peculiar stat¬ 
utory incldents.” 

Mass.—^In re Opinion of the Justices, 
34 N.B.2d 527, 646, 309 Mass. 671— 
Ahmed's Case, 179 N.B. 684, 686, 
278 Mass. 180, 79 A.L..R. 669. 

Aot Is whoUy stLbstltntional in 
character. 

Mo.-u-McDaniel v. Kerr, 268 S.W.2d 
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629, 364 Mo. 1—McB:ay v. Delico 
Meat Products Co., 174 S.W.2d 149, 
361 Mo. 876. 

WhoUy sabstitntional to ooumon law 
Mo.—^Blalne v. Huttig Sash & Door 
Co., 106 S.W.2d 946, 232 MoA.pp. 
870. 

95. Mich.—^Hebert v. Ford Motor Co., 
281 N.W. 874, 286 Mich. 607. 

9G. Conn.—^Farrell v. D. G. De Felice 
& Son, 42 A.2d 697, 182 Conn. 81. 

97, Cal.—^Hawthom v. City of Bev- 
erly Hilis, 246 P.2d 852, 111 CA.2d 
723. 

98, U.S.—^New Amsterdam Cas. Co. 
V. Boaz-Klel Const. Co., C.CJLMo., 
116 F.2d 950. 

Mo.—State ex rei. National Lead Co. 
V. Smith, App., 184 S.W.2d 1061. 

99, TTflTi. —Aneor Cas. Co. v. Wise, 
241 P.2d 484, 172 Kan. 639—Gray 
V. Hercules Powder Co., 166 P.2d 
447, 160 Kan. 767—Taylor v. Tay- 
lor, 137 P.2d 147, 166 Kan. 768. 
Under Argentlne law, an injured 

seaman clalmlng damages because 
of unseaworthiness of vessel or neg- 
ligence of owner must exhaust reme¬ 
dy provided by workmen’s compensa¬ 
tion act before resorting to courts. 
U.S.—^The Fletero v. Arlas, CA-Va., 
206 F.2d 267, certiorari denled 74 
S.Ct. 220, 346 U.S. 897, 98 Li.Bd. 898. 

1. KaTi. —^Lessley v. Kansas Power 
& Light Co., 231 P.2d 239, 171 Kan. 
197—^Hoffman v. Cudahy Packing 
Co., 167 P.2d 613, 161 Kan. 345— 
Bailey v. Mosby Hotel Co., 160 P. 
2d 701, 160 Kan. 268. 

Mo.—State ex rei. National Lead 
Co. V. Smith, App„ 134 S.W.2d 1061 
—^Pfltzinger v. Shell Pipe Line Cor¬ 
poration. 46 S.W.2d 966, 226 Mo. 
App. 861. 

9. Mo.—McKay v. Delico Meat Prod¬ 
ucts Co., 174 S.W.2d 149, 861. Mo. 
876. 

3. S.C.—Thompson v. J. A. Jones 
Const. Co., 19 aB.2d 226, 199 S.a 
304i - . . 
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§§ 917-918 WORKMEN^S COMPENSATION 


in thc event of certam injuries shall be exclusive 
and in place of liability for other injuries^ 

A person who is not an employee at all is not 
limited to remedies under the compensation act, 
but may enforce other appropriate remedies against 
the person liable.® So, an independent contractor is 
not an employee within the act, and may sue for 
damages.* A volunteer who substitutes for a regu- 
lar employee at the latter*s request, although not an 
employee entitled to compensation within the mean- 
ing of the compensation act in the absence of the 
employer^s consent, express or implied, may found 
his right of recovery for injuries received on the 
general principies of negligence, and, where an 
award under the act is made on that basis, it will not 
be disturbed and, so, an applicant for employment 


who thought he had been employed notwithstanding 
his testimony showed that no contract of employ¬ 
ment had been completed may recover damages for 
injuries resulting from defendanfs negligence while 
on his premises.^ 

Liability of highway department for tort. A 
statute making the state subject to the workmen’s 
compensation law does not change the method of 
bringing actions against the state highway depart¬ 
ment for a tort^ or otherwise affect its liability 
therefor.i® 

Conflict with Declarafory Judgments Act Since 
the workmen^s compensation laws are specific, and 
the Declaratory Judgments Act is general, the for¬ 
mer must prevail in the event of a conflictui 


B. BETWEEN EMPLOYEE AND EMPLOYER 


1. Excxusiveness of Remedies Afforded by Acts 


§ 918. In General 

a. General rules 

b. Federal acts 

c. Municipal pensions or compensation 

d. Failure to furnish, or negligence in 

furnishing, medical treatment 


a. (leneral Rnles 

The general rule le that, as between employer and 
employee, the rlghts and remedies provided In the com¬ 
pensation acts are exclusive, within the area of their 
operation; so, unless a statute provides otherwise, an 
employee whose claim is within the act cannot maintain 
an action against his employer for damages. 

Unless the statute otherwise provides,i2 the gen- 


4 N.Y.—^Barrencotto v. Cocker Saw 
Co.. 194 N,B. 61, 266 N.T. 189. 

6. ci.1.—^Bdwaxda v. Hollywood Can- 
teen, 167 P,2d 729, 27 a2d 802. 

Brosius V. Orpheum Theater Co., 
60 P.2d 156, 16 aA,2d 61. 

Pa.—^Teets v. Crescent Portland Ce¬ 
rnent Co., 186 A. 873, 128 Pa.Super. 
85. 

Wis.—Nemeth v. Farmers Co-op. Ele¬ 
vator Co., 31 N.W.2d 669, 252 Wis. 
290. 

Employees not within act see infra 
§ 922. 

Keld not emergenoy employee 

N.T.—^Paul V. Mosberg Realty Corp.. 

87 N.T.S.2d 766. 

Fififhtiny fire 

Bystander who was dlrected hy 
STovemment flre fighters to assist in 
dghting flre on govemment property 
did not become a govemment em¬ 
ployee by assistlng flghting flre, 
whose only remedy was under Fed¬ 
eral Employees Compensation Act, 
but could maintain action for per- 
sonal injuries under Federal Tort 
Claims Act. 

U.S.—Messig V. U. S., D,C.Minn.. 129 
F.Supp. 571. 

d. TI.S.—Smlth V. Price Bros. Co., 
C.<lA.Ohio., 131 P.2d 750, certiorari 
denied Price Bros. Co. v. Smith, 68 
S.Ct 560, 818 U.S. 762, 87 L.Bd. 
1134. 

111.—Westlund v. Eewanee Public 


Service Co., 186 N.B.2d 268, 11 111. 
App.2d 10. 

N.C.—Odum V. National Oll Co., 196 
S.E. 828, 218 N.a 478. 

Tex.—Bridwell v. Bemard, Civ.App., 
159 S.W.2d 981, error refused. 
W.Va.—^Rawson v. Jones-Winifrede 
Coal Co., 130 S.B. 492, 100 W.Va. 
268, 43 A.L..R. 330. 

Independent contractors generally 
see supra §§ 90-106. 

A “oontzaotor” whose remedy 
against possessor of land for injuries 
sustained while inspecting work on 
premises is not limited to relief un¬ 
der compensation act is one who, as 
an independent business, undertaAes 
to do special jobs of work without 
submittlng himself to control as to 
petty detalls. 

Okl.—^Long Const. Co. v. Foumier, 
128 P.2d 689, 190 Okl. 861. 
Operation of defeadaafs usnal bnsi- 
ness 

PlaintiflTs remedy was not under 
compensation act, rather than by 
action for damages, if he was inde¬ 
pendent contractor not employed in 
matter which was an operation of 
usual business which defendant car- 
ried on. 

Mo.—^Feldewerth v. Great Eastem 
OU Co., App., 149 S.W.2d 410. 

7. Okl.—Southland Cotton Oil Co. v. 

Renshaw, 299 P. 425, 148 Okl. 107. 
Volunteers generally see supra $75. 
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8. Lia.—^Noble v. Southland Lumber 
Co., 4 La.App. 281. 

9. Ga.—State Highway Dept. v. 
Parker, 43 S.E.2d 172, 75 Ga.App. 
237. 

10. Ga.—State Highway Dept v. 
Parker, supra. 

11. La.—Gary v. Marguette Cas. Co., 
App., 72 So.2d 619. 

12. La.—Crain v. State, App., 23 So. 
2d 886. 

N.J.—Goetaski v. Califomla Packlng 
Corp., 88 A.2d 685, 19 N.J.Super. 
460. 

Ohio.—^Plsanello v. Polinoii, 22 N.E. 

2d 92, 60 Ohio App. 422. 

Or.—^Manke v. Nehalem Logging Co., 
815 P.2d 589. 

Wyo.—Coipus Jtuls qnoted In Hor- 
vath V. Sheridan-Wyomlng Coal 
Co., 131 P.2d 816, 325, 68 Wyo. 211. 
71 C.J. p 1480 note 14. 

Employer regarded as thlrd person 
see infra § 985. 

Fftilure to provide Insurance or se¬ 
cure compensation see infra 9 938. 
Tndemnlfying employee 

Statute reauiring employer to in- 
demnify employee for all time neces- 
sarily ezpended or lost by employee 
in direct consequence of discharge 
of his duties or obedience to em¬ 
ployer* s directions does not impose 
an independent liability for injuries 
to employee where such Injuries are 
compensabis under compensation act 
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eral rule is that, as between the employer and the 
employee, the rights and remedies provided by the 
workmen^s compensation acts are exclusive, within 


the area of their operation or application, or when 
the conditions of compensation exist;!^ the remedy 
provided by the act is exclusive of ali other statu- 


Cal.—Roberts v. U. S. O. Camp 
Shows, 206 P.2d 1116, 91 C.A.2d 
884. 

Smployea not encraffed In liasardons 
woxk 

Where an employer carries com¬ 
pensation Insurance and employee's 
wages are included in tliose on which 
premium is computed, and he is not 
actually engagred in hazardous work, 
he can elect to pursue remedies pro- 
ylded hy compensation act or his 
common-law remedy for injuries re- 
ceived in course of his emplojrment. 
Okl.—McAlester Corp. v. Wheeler, 239 
P.2d 409, 205 Okl. 446. 

13. U.S.—^Hall V. Continental Drill- 
Ing Co., C.A,La., 246 F.2d 717—Kel- 
ley V. Summers, C.A.Kan., 210 P.2d 
666—^Huffstettler v. Llon Oll Co., 
CJLArk., 208 F.2d 649—^Isthmian S. 
S. Co. of DeL V. Olivierl, C.A.La.. 
202 P.2d 492—Watklns v. National 
Elee. Products Corp., C.C.A.Pa., 166 
P.2d 980—^Peski v. Todd & Brown, 
C.C.A.Ind.. 168 P.2d 59—Dennls v. 
Mabee, C.C.A.Tex., 139 F.2d 941, 
certiorari denied 64 S.Ct. 1261, 322 

U. S. 760, 88 L.Ed. 1681—Gomilllon 

V. Union Brldge & Const. Co. of 
Eansas City, Mo., aC.A.Tex., 100 
F.2d 937, certiorari denied 59 S.Ct 
1031, 307 U.S. 634, 83 L.Ed. 1516— 
Boal V. Electric Storasre Battery 
Co., aCJLPa., 98 F.2d 816-^ones 
V. Georgre F. Qetty Oil Co., C.C.A. 
N.M., 92 F.2d 256, certiorari de¬ 
nied Associated Indem. Corp. v. 
George F. Getty Oil Co., 68 S.Ct 
644, 803 U.S. 644, 82 L.Ed. 1106— 
Todahl v. Sudden & Christenson, 
aCJLCaL, 6 F.2d 462. 

Klng V. Chrysler Corp., D.C 
Mich., 160 F.Supp. 440—Tra mm ell 
V. Appalachian Elee. Co-op„ D.C. 
Tenn., 136 F.Supp. 612—^Bean v, 
Piedmont Interstate Fair Ass'n, D. 
C.S.C., 124 F.Supp. 385, reversed on 
other grounds, C.A., 222 F.2d 227— 
Shultz V. Llon Oil Co., D.C.Ark., 
106 F.Supp. 119, appeal dismissed, 
C.A., 202 F.2d 762—Kittleson v. 
American Dlst Tei. Co., D.CIowa., 
81 F.Supp. 25—^Morgan v. Ray L. 
Smlth & Son, D.C.Kan., 79 F.Supp. 
$71, construing lowa act—^Morris- 
sey V. North River Barge Line, D. 
C.N.T., 73 F.Supp. 662—Oliva v. 
Goleta Lemon Ass'n, D.C.Cal., 61 F. 
Supp. 241—Staton v. Reynolds Met¬ 
als Co., D.C.Ky., 68 F.Supp. 667— 
Ligieckl v. E. I. Dupont DeNemours 
& Co.. D.C.N.T., 46 F.Supp. 266— 
Frankel v. Bethlehem-Falrfleld 
Shlpyard, D.C.Md., 46 F.Supp. 242, 
affirmed C.CwA, 132 F.2d 634, cer¬ 
tiorari denied 63 S.Ct 1030, 319 U. 
S. 746, 87 L.Ed. 1702—Cason v. 
American Brake Shoe & Foundry 


Co., D.C.C 0 I 0 ., 32 F.Supp. 680—Gay 

V. E. BL Moore, Inc., D.C.Okl., 26 
F.Supp. 749. 

Ark.—Wallace v. Wells, 265 S.W.2d 
970, 221 Ark. 760—^Kimpel v. Gar- 
land Anthony Lumber Co., 227 S. 

W. 2d 932, 216 Ark. 788—Odom v. 
Arkanaas Pipe & Scrap Material 
Co., 187 S.W.2d 320, 208 Ark. 678— 
Toung V. G. L. Tarlton, Contractor, 
Inc., 162 S.W.2d 477, 204 Ark. 283 
—^Magnolia Petroleum Co. v. Tur- 
ner, 66 S.W.2d 1, 188 Ark. 177. 

Cal.—Duprey v. Shane, 249 P.2d 8. 39 
C.2d 781—^Baugh v. Rogers, 148 P. 
2d 633, 24 C.2d 200, 152 A.L.R. 1043 
—^Freire v. Matson Nav. Co., 118 
P.2d 809, 19 C.2d 8. 

Scott V. Pacific Coast Borax Co., 
294 P.2d 1039, 140 C.A.2d 173— 
Seymour v. Setzer Forest Products, 
268 P.2d 1084, 124 C.A.2d 608— 
Giacalone v. Industrial Acc. Com- 
mission, 262 P.2d 79, 120 C.A.2d 727 
—^Enowles v. Roberts-at-the-Beach 
Co., 261 P.2d 389, 115 CJL2d 196— 
Peterson v. Moran, 245 P.2d 540, 
111 C.A.2d 766—Law v. Dartt 240 
P.2d 1013, 109 C.A.2d 608—Walker 
V. City and County of San Fran- 
cisco, 219 P.2d 487, 97 C.A.2d 901— 
Molae V. Owens, 216 P.2d 22, 96 
CJL2d 617—Roberts v. U. S. O. 
Camp Shows, 206 P.2d 1116, 91 C.A. 
2d 884—Jiminez v. Liberty Farms 
Co., 177 P.2d 785, 78 aA.2d 468— 
Liberty Mut Ins. Co. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 146 P.2d 344. 62 C.A.2d 601— 
Buttner v. American Bell Tei. Co., 
107 P.2d 439, 41 C.A.2d 681—Nel- 
son V. Associated Indem. Corp., 66 
P.2d 184, 19 C.A.2d 564. 

Conn.—Crisanti v. Cremo Brewing 
Co., 72 A.2d 666, 136 Conn. 629 
—^Zimmerman v. MacDermid, Inc., 
34 A.2d 698, 130 Conn. 386—Buyt- 
kus V. Second Nat. Bank, 16 A.2d 
679, 127 Conn. 316—Johnson v. 
Wiese, 6 A.2d 19, 125 Conn. 238. 

Fla.—^Tovan v. Burdlne'B, 81 So.2d 
556. 

Ga-—Scott V. Savannah Elee. & Pow¬ 
er Corp., 66 S.E.2d 179, 84 Ga.App. 
563—McLaughlin v. Thompson, Bo- 
land & Lee, 34 S.E.2d 662, 72 Ga. 
App. 564—^Minchew v. Huston, 19 
S.E.2d 422, 66 Ga.App. 866—Patter- 
son V. Curtis Pub. Co., 198 S.E. 102, 
68 Ga.App. 211—Stebbins v. Geor- 
gia Yeneer & Package Co., 179 S.E. 
649, 61 GeuApp. 66—Joiner v. Sin¬ 
clair Reflning Co., 172 S.E. 764, 48 
GaALpp. 366—^Maloney v. Klrby, 172 
S.E. 683, 48 GeuApp. 262. 

Idaho.—^Lockard v. St Marles Lum¬ 
ber Co., 285 P.2d 478, 76 Idaho 606 
—^French v. J. A. Terteling & Sons, 
Inc., 274 P.2d 990, 76 Idaho 480. 
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HL—Greene v. Walgreen Co., 45 N.E. 

2d 690, 317 111.App. 148. 

Ind.—Seaton v. U. S. Rubber Co., 61 
N.E.2d 177, 223 Ind. 404. 

Stainbrook v. Johnson County 
Farm Bureau, Coop. Ass'n, 122 N.E. 
2d 884, 126 Ind.App. 487—AHen v. 
Public Service Co. of Ind., 104 N.E. 
2d 766, 122 Ind.App. 421—Markham 
V. Hettrlck Mfg. Co., 79 N.E.2d 648, 
118 IndA.pp. 348—^Dawson v. Acme 
Evans, 75 N.E.2d 563, 118 Ind.App. 
49. 

lowa.—^Doyle v. Duggan, 295 N.W. 
128, 229 lowa 724—^Blk Rivor Coal 
& Lumber Co. v. Funk, 271 N.W. 
204, 222 lowa 1222, 110 A.L.R. 1416. 
Ean.—Bright v. Bragg. 264 P.2d 494, 
175 Ean. 404—Winkelman v. Boeing 
Airplane Co., 203 P.2d 171, 166 Ean. 
503—^Duncan v. Perry Packing Co., 
174 P.2d 78, 162 Ean. 79—Bell v. 
Hali Lithographing Co., 121 P.2d 
281, 164 Ean. 660—Jennings v. 
Eansas Power & Light Co., 106 P. 
2d 882, 152 Ean. 469. 

La.—Thibodaux v. Sun Oil Co., 49 So. 
2d 852, 218 La. 453, followed in 
Baker v. Sxm Oil Co., 49 So.2d 854, 
218 La. 461, and Baker v. Chance 
Well Service Inc., 49 So.2d 865, 218 
La. 462. 

Dixon V. Herrin Transp. Co., 
App., 81 So.2d 159—Gilmore V. 
State, App., 79 So.2d 192—Smith v. 
Bankston, App., 76 So.2d 880— 
Benoit v. Hunt Tool Co., App., 46 
So.2d 612, followed in Holloway v. 
Hunt Tool Co., 46 So.2d 526, Anchor 
Cas. Co. V. Hunt Tool Co., 46 So. 
2d 626 and Benoit v. Hunt Tool Co., 
46 So.2d 626, and reversed on other 
grounds 53 So.2d 137, 219 La. 380— 
Blackburn v. Chenet App., 42 So.2d 
288—^Moss V. St. Paul-Mercury In¬ 
dem. Co., App., 36 So.2d 867—Jones 
V. Williams, 33 So.2d 680, App., an- 
nulled on other grounds 39 So.2d 
746, 216 La. 1—Allgood v. Loeb, 
App., 22 So.2d 568, reversed on 
other grounds 27 So.2d 380, 210 Lsu 
694—^Fryou v. T. Aucoin & Sons, 
App., 5 So.2d 193-Atehison v. May, 
App., 5 So.2d 182, affirmed 10 So.2d 
785, 201 La. 1003—Spanja v. Thibo- 
daux Boiler Works, App., 2 So.2d 
668—^Thomas v. Shippers’ Compress 
& y7arehouse Co., App., 168 So. 
869. 

Md.—Cox V. Sandler's, Inc., 120 A.2d 
674, 209 Md. 193—^Hart v. Sealtest, 
Inc., 46 A.2d 293, 186 Md. 183—Bal- 
timore Transit Co. v. State, to Use 
of Schriefer, 39 A.2d 868, 183 Md. 
674, 166 A.L.R. 460—^Lease v. Up- 
per Potomac River Commission, 20 
A.2d 498, 179 Md. 643—Eramer v. 
Globe Brewing Co., 2 A.2d 634, 175 
Md. 461. 
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Mass.—^Zapponi v. Central Const. Co., 
134 N.B.2d 447, 344 Mass. 146— 
Adlletto V. Brockton Cut Sole Corp., 
75 K.E.2d 926, 322 Mass. 110. 

Mich.—^Totteu v. Detrolt Aluminum & 
Brass Corp., 73 N.W.2d 882, 344 
Mich. 414. 

Minn.—Prank v. Anderson Bros., 51 
N.W.2d 805. 236 Minn. 8 I--P 0 X v. 
Swartz, 36 N.W.2d 708, 228 Minn. 
233—^Breimhorst v. Beckman, 36 N. 
W.2d 719, 227 Mina 409—^Berger v. 
Church of St. Patrlck, 8 N.W.2d 
590, 212 Mina 345. 

Miss.—Blddell v. Cagle^s Bstate, 86 
So.2d 926. 

Mo.—^Tinsley v. Massman Const. Co., 
270 S.W.2d 836, construing Arkan- 
sas law—^McEAy v. Delico Meat 
Products Co., 174 S.W.2d 149, 361 
Mo. 876—Tindall v. MarshalPs U. 
S. Auto Supply Co., 169 S.W.2d 302, j 
348 Mo. 1189—Gardner v. Stout, 119 j 
S,W.2d 790. 342 Mo. 1206. 

Duncan v. Thompson, 146 S.W.2d | 
112, App., reversed on other 
grounds 62 S.Ct 422, 315 U.S. 1. 
86 L.Bd. 676—Blaine v. Huttig Saah 
& Door Co., 106 S.W.2d 946, 232 
Mo.App. 870. 

Neh.—Miller v. Schlereth, 36 N.W.2d 
497, 161 Neh. 33. 

Nev.—^Pershing Quicksilver Co. v. 
Thiers. 162 P.2d 432, 62 Nev. 382. 

N.H.—Wilkinson v. Achber, 131 A.2d 
61, 101 N.H. 7. 

isr.j. —^Bstelle v. Board of Ed. of 
Borough of Red Bank, 102 A.2d 44, 
14 N.J. 256. 

Biglloli V. Durotest Corp., 129 A 
2d 727, 44 N.J.Super, 93—^Imre v. 
Biegel Paper Corp., 128 A2d 498, 43 
N.J.Super. 289, reversed on other 
grounds 132 A2d 605, 24 N.J. 438. 

Burns v. Vilardo, 60 A2d 94, 26 
N.J.Mlso. 277—^Hull v. Hercules 
Powder Co., 26 A2d 164, 20 N.J. 
Misc. 168. 

N.T.—Maloney v. State, 144 N.E.2d 
364, 3 N.Y.2d 366, 166 N,Y.S.2d 466 
—Cifolo V. General Elee. Co,, 112 
N.B.2d 197, 806 N.Y. 209, certiorari 
denled, Cifolo v. General Electric 
Co., 74 S.Ct 124, 346 U.S. 874, 98 
L.Ed. 382—Williams v. Hartshorn, 
69 N.B.2d 667, 29^ N.Y. 49—Scherini 
V. Titanium Alloy Co., 37 N.E.2d 
237, 286 N.Y. 681. 

Rauch V. Jones, 168 N.Y.S.2d 69, 4 
AD.2d 672—Penn v. Standard Acc. 
Ins. Co., 164 N.Y.S.2d 618, 4 AD.2d 
796—Johnson v. General Elee. Co., 
162 N.T.S.2d 26/ 2 A.D. 632, reargu- 
ment and appeal denled 164 N.Y.S. 
2d 1018, 2 A.D,2d 823—Kol^erts v. 
Gagnoa 149 N.Y.S.2d 743, 1 AD.2d 
297—^Doca V. PederaJ Stevedoring 
Co., 130 N.Y.S.2d 172, 284 App.Div. 
46, afflrmed 123 N.B.2d 632, 308 N.Y. 
44, reargument denled 125 N.E.2d 
102,‘308 N.jY. 744»—Young v. Inter- 
* national Paper Co., 122 N.Y.S,2d 39, 
282 App.Div. 750 —Jewtraw v. Hart¬ 
ford Aecident & Indemnity Go., 112 
N.Y.S.2d -727, 280 AppJPiv. 160— 
Jones V. State, 67 N.Y.S.2d 682, 269 


App.Dlv. 920, appeal denled 59 N.Y.! 
S.2d 384, 269 App.Div. 1006—Caul- 
fleld V. Elmhurst Contracting Co., 
63 N.Y.S.2d 26, 268 App.Div. 661, 
afflrmed 62 N.B.2d 237, 294 N.Y. 803 
— ^Volk V. City of New York, 19 N. 
Y.S.2d 53, 269 App.Div. 247, re¬ 
versed on other grounds 30 N.E.2d 
696, 284 N.Y. 279—De Coigne v. 
Ludium Steel Co., 297 N.Y.S. 636. 
261 App.Div. 662—Seely v. Phoenix 
Transit Co., 272 N.Y.S. 127, 241 
App.Div. 188. 

Skakandy v. State, 66 N.Y.S.2d 99, 
188 Mlsc. 214, afflrmed 80 N.Y.S.2d 
849, 274 AppJ>iv. 163, afflrmed 84 
N.B.2d 804, 298 N.Y. 886—Haven v. 
Hartshorn, 65 N.Y.S.2d 698, 184 
Misc. 310—Otis v. State, 27 N.Y.S. 
2d 527, 176 Misc. 389—MeCue v. J. 
P. Shea Co., 24 N.Y.S.2d 307, 175 
Misc. 667, afflrmed 24 N.Y.S.2d 130. 
260 App.Div. 946. 

Twitty V. Donlon, 133 N.Y.S.2d 
381—Wasserman v. Josephson, 61 
N.Y.S.2d 204, afflrmed 84 N.Y.S.2d 
896, 274 App.Div. 919—Loftus v. 
Columbian Bibbon & Carbon Mfg. 
Co., 61 N.Y.S.2d 102—Schier v. 
James J. MeCreery & Co., 13 N.Y.S. 
2d 646. 

N.C.—Champion v. Vance County 
Board of Health, 19 S.E.2d 239, 221 
N.C. 96. 

Ohio.—^Bevls v. Armeo Steel Corp., 
App., 93 N.B.2d 83, appeal dismiss- 
ed 91 N.E.2d 479, 163 Ohio St 866, 
certiorari denled 71 S.Ct. 37, 340 
U.S. 810, 95 L.Bd. 696, rehearing de- 
nied 71 S.Ct 192, 840 U.S. 886, 95 
L.Ed. 642—Shoemaker v. Electric 
Aiito-Lite Co., 41 N.B.2d 433, 69 
Ohio App. 169. 

Okl.—Governalr Corp. v. Distrlct 
Court of Oklahoma County, 293 P. 
2d 918—^Wllson & Co. of Oklahoma 
v. Musgrave, 68 P.2d 846, 180 Okl. 
246—^Malone v. United Zlnc & 
Smeltlng Corp., 54 P.2d 360, 175 
Okl. 648. 

Or.—Eliis V. Fallert 307 P.2d 283, 
209 Or. 406—^Bigby v. Pelican Bay 
Lumber Co., 147 P.2d 199, 178 Or. 
682. 

Pa.—Socha v. Metz, 128 A.2d 837, 385 
Pa. 632—^Hyzy v. Pittsburgh Coal 
Co., 121 A2d 85, 384 Pa. 316—Mc- 
Intyre v. Strausser, 76 A.2d 220, 365 
Pa. 607—^Venezla v, Philadelphia 
Electric Co., 177 A 25, 317 Pa. 667. 

Culver V. Baldwin Locomotive 
Works, Com.Pl., 34 Del.Co., 423— 
Miller v. Brobst, Com.Pl., 42 Lack. 
Jur. 138—Jabour v. Max, Com.Pl., 
30 North.Co. 396—Snyder v. 1. Un- 
terberg & Oo., Com.Pl., 67 YorkLeg. 
Hec. 92. 

S.C.—Cummings v. MeCoy, 7 S.B.2d 
222, 192 S.C. 469. 

Tenn.—Hammett v, Vogue, Ino», 166 
, S.W.2d 677, 179 Tenn. 284. 

Copeland v. C^ierry, 95 S.W.2d 
1275 , 20 Tenn.App. 122. 

Tex.—^Bell v. Humble 011 & Belining 
Co.. 181 S.W,2d 669, 142 Tex. 645. 
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Huckabay T. Hughes Tool Co., 
Civ.App., 122 S.W.2d 233, error dis- 
missed—Serano v. Garza, Civ.App., 
119 S.W.2d 413—Indemnity Ins. Co. 
of North America v. Hare, Clv.App., 
107 S.W.2d 739, error refused. 

Utah.—Koch v. Tellurlde Power Co., 
209 P.2d 241, 116 Utah 237—Ortega 
V. Salt Lake Wet Wash Laundry, 
156 P.2d 885, 108 Utah 1. 

Va.—Pauver v. Bell, 65 S.E.2d 675, 
192 Va. 618—Sykes v. Stone & Web¬ 
ster Engineering Corp., 41 S.E.2d 
469, 186 Va. 116—Feitig v. Chalk- 
ley, 88 S.E.2d 73, 186 Va. 96. 

Wash.—^Pearson v. Aluminum Co. of 
America, 161 P.2d 169, 23 Wash.2d 
403. 

Wis.—Guse V. A 0. Smith Corp., 51 
N.W.2d 24, 260 Wis. 403—Saxhaug 
V. Forsyth Leather Co., 81 N.W.2d 
689, 262 Wis. 376. 

“The act clearly bespeaks a pur- 
pose and intention to make the meth- 
od and procedure prescribed exclu- 
slva" 

Ky.—^Morrison v. Carbide & Carbon 
Chemicals Corp., 120 S.W.2d 647, 
549, 278 Ky. 746. 

“The Workmen*s Compensation Act 
and the constltutional amendment 
supporting the same aifords a com¬ 
plete and exclusive manner and pro¬ 
cedure of adjusting ali controversies 
as between an injured employee and 
his . • • employer or Insurance 

carrier.*' 

Cal.—Credit Bureau of San Diego v. 
Johnson, 142 P.2d 963, 965, 61 C.A 
2d Supp. 834. 

XTnlversal role 

Neb.—^Jones v. Rossbach Coal Co., 264 
N.W. 877, 130 Neb. 302. 

Wor]a]aieii.’8 Occnpatloiial Dlseases 
Act 

Ind,-In re Jefferies, 14 N.B.2d 761, 
105 lnd.App. 349. 

Intent of legislatnre in adopting 
compensation act was to provide that 
right to recover compensation bene- 
fits shall be exclusive remedy. 
Mich.—Fowler v. Muskegon County, 
65 N.W.2d 801, 340 Mich. 522. 
Deidared pnblio policy of compen¬ 
sation act precludes any other recov- 
ery or measure of compensation in 
cases governed by its terms. 

N.J.—^New Amsterdam Cas. Co. v. 
Popovlch, 113 A.2d 666, 18 N.J. 218 
—Gotkin V. Weinberg, 66 A2d 438, 
2 N.J. 305. 

Bight sdely in compensation law 
Employee under aot has no right 
which he may assert agalnst employ¬ 
er because of injury sustained or dis- 
labling disease contracted in course 
of emplosnnent, unless such right is 
given in compensation law. 

Mo.—Fitzgerald v. Fisher Body St. 
Louis Co., Kansas City Division, 
130 S.W.2d 975, 234 Mo.App. 269. 
opinion quashed in part on other 
grounds State ex rei. Fisher Body 
St Louis Co. V. Shaln, 137 S.W.2d 
646/ 346 Mo. 962. 
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tory or common-law remedies/** and of any other 1 liability on the part of the employer.15 This is the 


miBiediate and remote employers 

subject to compensatlon act have no 
responsibility to their employees, in- 
jured in coxirse of employment, ex- 
cept such as is imposed on them as 
employers by terms of act. 

U.S.—^New Amsterdam Cas. Co. v. 
Boaz-Kiel Const. Co., C.C.A.M 0 ., 115 
F.2d 950. 

Bemedy of a borrowed servant 
a^inst borrowlns master for injuries 
is under compensatlon act. 

Mo.—^Ellegrood v. Brashear Freight 
Lines, 162 S.W.2d 628, 236 MoA.pp. 
971. . 

Wis.—^Braun v. Jewett, 85 N.W.2d 
364, 1 Wis.2d 531. 

Employers’ ElabUlty Aot 

(1) Aetion under Employers* Lia¬ 
bility Act is barred. 

Ala.—^Jackson v. United Clgrar Stores 
Co., 153 So. 422, 228 Ala. 220. 

N.T.—Taswell v. General Matt Co., 
30 ]Sr.Y.S.2d 145. 

(2) Generally, Employers* Liability 
Act was superseded by compensatlon 
act, and any injuries sustained by an 
employee are presumed to come under 
compensatlon act. 

Ala.—Pound v. Gauldingr, 187 So. 468, 
237 Ala. 387. 

(3) Wbiere employee was Injured 
wbile workins: on f ederal srovemment 
building located on land ceded to f ed¬ 
eral govemment prior to passage of 
compensdtion act and at time when 
Employers* Liability Act was in 
force, employee was entitled to re- 
cover under Employers* Liability Act 
instead of compensatlon act, slnce 
compensatlon act was wlthout eflect 
in ceded territory. 

Ala.—Pound v. Gaulding, 187 So. 468, 
237 Ala.- 387. 

14. U.S.—Jenkins v. American Enka 
Corp., aC.A.N.C., 96 F.2d 755. 

Cal.—Alaska Packers Ass’n y. Indus- 
trlal Accident Commission of Cali- 
fornia, 253 P. 926, 200 C. 579, af- 
flrmed 48 S.Ct. 346, 276 U.S. 467, 72 
L.Ed. 666. 

Sasser v. Miles & Sons Trucking 
Service, 259 P.2d 488, 119 CJL2d 
239. 

IIL—^Hayes v. Marshall Fleld & Co., 
116 N.E.2d 99, 361 Ill.App. 329. * 
lowa.—^Elk River Coal & Lumber Co. 
v. Funk, 271 N.W. 204, 222 lowa 
1222, 110 A.L.R. 1416. 

La—^ b4tou v. T. Aucoin db Sons, 
App., 5 So.2d 193. 

Mass.-T-Ue Stefano v. Alpha Lunch 
Co. of Boston, 80 N.E.2d 827, 808 
Mass. 38. 

Minn.—^Hartman v. Cold Sprlng Gran- 
ite Co., 77 ;iSr.W.2d 661, 247 Mlnn. 
516. 

N.C.—Champion v. Vance County 
Board of Health, 19 S.H2d 23$,. 221 
N.C. 96-rMcCiine /v. Rhodes-R^iyi^e 
Mfg. Ca, 8 S.E.2d 219, 217 N.C. 861 


—Tschelller v. National Weavlng 
Co., 199 S.E. 628, 214 N.C. 449. 

Va.—^Fauver v. Bell, 65 S.B,2d 675, 
192 Va. 618. 

W.Va—State ex reL Cashman v. 
Sims, 43 S.E.2d 805, 180 W.Va 430, 
172 A.L.R. 1389. 

Sole reconrse for nagUgent Injnry 
is under compensatlon act. 

U.S.—U. S. Steel Corp. v. Emerson- 
Comstock Co., I>.C.I11., 141 F.Supp. 
143. 

Shieid against oivil liability 
An award of workmen*s compensa- 
tion shields employer from civll lia¬ 
bility in action at law. 

Idaho.—Devlin v. Bnnis, 292 P.2d 469, 
77 Idaho 842. 

Fossible eleotloiL between employer 
and thlrd party 

Where employer is liable under 
compensatlon act, act must furnish 
exclusive remedy as to him, regard- 
less of fact that, if a third party were 
also liable, employee might have op- 
tlon to elect whether to proceed 
against him or thlrd pajrty. 

U.S.—Peski V. Todd & Browh, aCA. 

Ind., 168 F.2d 69. 

Effect of provision as to penaltles 
Provlsion of compensatlon act that 
nothing therein shall be construed to 
relieve any employer or employee 
from any penalty for failure to per- 
form any statutory duty applies sole- 
ly to penaltles and does not provide 
any greater remedy to employee by 
limiting or quallfylng provision that 
remedy given by act excludes all 
other remedies. 

Ga.—^Reid v. Lummus Cotton Gin 
Co., 197 S.E. 904, 58 Ga.App. 184. 

Expenses of oompensstlon Utigation 
An employee failing to present 
clalm for expenses of compensatlon 
Utigation, resulting in a favorable 
award which was paid by Insurance 
carrier, could not maintain a com¬ 
mon-law action against employer for 
such expenses, notwithstanding em¬ 
ployer was stubbornly Utlgious. 

Ga.—^Patterson v. Curtis Pub. Co., 198 
S.B. 102, 58 Ga.App. 211. 

Exiiployer’8 breaoh of agreement 
Employee held not entitled to re- 
cover from employer for breach of 
agreement to provide for compensa- 
tion or employment because of em- 
ployee*s forbearance to assert his 
right to compensatlon within time 
withln which he was permitted by 
law to present his clalm for injuries 
before Industrial commission. 

111.—Wright v. Peabody Coal Co., 8 
N.E.2d 68, 290 IlLApp. 110. 

Absexos. of oontxaot 
In Injuries suffered by employee 
which occurred In course pf employ¬ 
ment, sole recovery, in absence of 
contuet, T^ould be under compex^^a- 
tlon act 


N.J.—^Lake v. Rosenberg, 84 A.2d 224, 
131 N.J.Law 19. 

Oooapaticnial Disease Aot 

(1) Generally. 

Pa.—^Moffett V. Hiarblson-Walker Re- 
fractorles Co., 14 A.2d 111, 389 Pa. 
112 . 

Salada v. Drakenfeld & Co., 39 
Pa.Dist & Co. 834, 20 Wash.Co. 164. 

Oeccarelli v. Jones & Laughlin 
Steel Corp., Com.Pl., 90 Pittsb.Leg. 
J. 304. 

(2) Exclusive remedy provision of 
occupational disease act which Is 
closely allied to workmen*s compen- 
sation act is ambiguous and, from 
wording. susceptible of being inter- 
preted in two different manners, 
thereby requirlng court in construing 
provision, to ascertain legislative In- 
tent. 

Utalx.—^Maslch v. U. S. Smelting, Re- 
flnlng & Min. Co., 191 P.2d 612, 118 
Utah 101, appeal dismissed 69 S.Ct 
138, 336 U.S. 866, 93 L.Ed. 411. re- 
hearing denied 69 S.Ct. 405, 835 U.S. 
905, 93 L.Ed. 439. 

Pederal aots; interstate oosunezee 

(1) If injured rallroad employee 
was engaged in intrastate commerce 
and not interstate commerce at time 
of his Injury, his sole remedy was 
imder compensatlon act of state, and 
he could not recover under Federal 
Employers* Liability Act or Federal 
Safety Appliance Act. 

Cal.—^MeCoy v. Southern Pac. Co., 83 
P.2d 970, 29 C.A.2d 16, certiorari 
denied 59 S.Ct. 827, 807 U.S. 626, 88 
L.Ed. 1610. 

111.—^Lavigne v. Chicago, M., St, P. & 
P. R. Co., 4 N.E.2d 786, 287 IlLApp. 
253, 268, certiorari denied 58 S.Ct. 
32, 302 U.S. 688, 82 L.Ed. 632. 

(2) Remedies provided by Federal 
Employers* Liability Act and work- 
men*s compensatlon act of state are 
not cumulative, and an injured em¬ 
ployee who is entitled to recover un¬ 
der one of acts may not recover un¬ 
der other. 

Cal.—^MeCoy v. Southern Pac. Co., 
supra. 

(3) Operation of state compensa- 
tion acts in Intrastate or interstate 
commerce generally see Commerce § 
78e(4) (c). 

15. U.S.—^Johnson v. U. S., D.CXN.C., 
138 F.Supp. 613. 

Minn.—Fox v. Swartz, 36 N.W.2d 708, 
228 Minn. 283.. 

N.Y.—^Doca V. Federal Stevedoring 
Co., 180 N.Y.S.2d 172, 284 App.Div. 
46, afflrmed 128 N.E.2d 682, 808 N. 
Y. 44, reargumenit denied 126 N.E. 
2d 102, 308^ N.Y. 744, , „ 

Ohlo.—^McDonald v. Industrial Cobo- 
missJdm App., 67 N.E.2d 806— 
.Bankers Indem. ins. Co. v. pieye- 
land BCardware & Fdrglng Co.^' 62 
180, 77 Ohlo AtpJ 12i; 'ki)- 
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general rule where the act by its terms is compul- 
sory,^® or where it is elective and the employer and 
the employee have elected to come within its 


terms,or where election is presumed in the ab- 
sence of notice o£ rejection.i^ The fact that the 
compensation to which an employee is entitled con- 


peal dismissed 62 N.E.2d 251, 145 
Ohio St. 615. 

Or.—Eliis V. Fallert, 807 P.2d 283, 209 
Or. 406—^BUrby v. Pelican Bay 
Lumber Co.. 147 P.2d 199, 173 Or. 
682 

Pa.—Socha v. Metz, 123 A.2d 837, 385 
Pa. 632. 

S.C.—Adams v. Davlson-Paxon Co., 96 
S.E.2d 566, 230 S.C. 532. 

—^Idakarenko v. Scott, 56 S.E.2d 
88, 132 W.Va. 430. 

“After imposing thls new and com¬ 
prehensive liability npon the employ¬ 
er, the statute accords to him, in 
retum therefor, relief from any and 
ali liability "on account of such in- 
jury or death.* ** 

N.T.—Williams v. Hartshorn, 69 N.E. 
2d 667, 658, 296 N.Y. 49. 

16. Mont.—Sullivan v. City of Butte, 
167 P.2d 479, 117 Mont 216—Al- 
eksich v. Industrlal Accident Fund, 
161 P.2d 1016, 116 Mont 127. 

Wyo.—Coipus Jnxis anoted In Hor- 
vath V. Sheridan-Wyoming Coal 
Co., 181 P.2d 316, 326, 58 Wyo. 211. 
71 C.J. p 1480 note 16. 

17. U.S.—Watkins v. National Elee. 
Products Corp., C.C.A.P6U, 166 F.2d 
980. 

Ala.—Oentry v. Swann Chemical Co., 
174 So. 630, 234 Ala. 313. 

Conn.—^Buytkus v. Second Nat Bank, 
16 A.2d 679, 127 Conn. 316—Hoard 
V. Sears, Hoebuck & Co., 188 A. 269, 
122 Conn. 185. 

B:y.—Davis v. Solomon, 276 S.W,2d 
674—Standard Oil Co. v. Cheek, 128 
S.W.2d 960, 278 Ky. 608. 

Mont—Sullivan v. City of Butte, 157 
P.2d 479. 117 Mont 216. 

N.J.—Bums V. Vilardo, 60 A,2d 94. 26 
N,J.Misc. 277. 

N.C.—Champion v. Vance County 
Board of Health, 19 S.E.2d 289, 221 
N.C. 96—^Tscheiller v. National 
Weaving Co., 199 S.B. 623, 214 N.C. 
449. 

71 C.J. P 1480 note 16. 

'*lt is the general rule that unless 
the act is by its terms optional, reme¬ 
dies provided by the act are exclusive 
when the act is applicable, at least 
so far as rights against the employer 
are concerned. One must not gen- 
eralize too widely from this rule be- 
cause many of the statutes provide 
expressly that the remedy is exclu- 
sive.’* 

U.S.—^Mandel v. U. S., C.A.Pa., 191 
F.2d 164, 166, afELrmed 72 S.Ct 849, 
343 U.S. 427, 96 L.Ed. 676, rehear- 
ing denied 73 S.Ct 47, 844 U.S. 848, 
97 L.Ed. 676. 

New rights or remedies 

Compensation act creates entirely 
new rights or remedies in favor of 
employee or his dependents, pro¬ 
vided employee elects to accept them. 


Mo.—Eduity Mut Ins. Co. v. Kroger 
Grocery & Baking Co., 176 S.W.2d 
153, 238 Mo.App. 4. 

Blghts and remedies snpplanted 
AU rights and remedies of em¬ 
ployee electing to come under com¬ 
pensation act are supplanted ezcept 
those not provided for by act 
Mo.—^Eauity Mut Ins. Co. v. Kroger 
Grocery & Baking Co., supra. 

XmpUed eleotlon by parents for minor 
La.—Smith v. Bankston, App., 76 So. 
880—Ballard v. Stroube Drug 
Co., App., 19 So.2d 593. 

inolation of Pederal Safety Appll- 
anoe Aot 

Kailroad employee Injured by de¬ 
fective locomotive cab apron as re¬ 
suit of violation of Federal Safety 
Appliance Act, 46 U.S.C.A 5 1 ot 
sea., held required to proceed under 
state compensation law, where train 
on which he was injured was en- 
gaged in intrastate commerce and 
both employer and employee had con- 
tracted to work under state compen¬ 
sation law, which was elective. 

Tenn.—^Louisvllle & N. B. Co. v. 
Nichols, 80 S.W.2d 666, 168 Tenn. 
672, 98 A.I 1 .B. 508. 

Xbnployer bronght In as defendant 

(1) In personal injury action by 
employee and her husband against 
third party, who had employer 
brought in by scire facias as addl- 
tional defendant on allegation that 
employer was alone liable, employee 
could not obtain verdict against em¬ 
ployer, in view of compensation act, 
within which both had, in effect, 
elected to come. 

Pa.—^Murray v. Lavinsky, 182 A. 808, 
120 Pa.Super. 892. 

(2) Action by employee or repre- 
sentative against third person gen- 
erally see infra S§ 983-1046. 

Employer not operatlng nnder aot 
Where employer is not operatlng 
under compensation act, injured em¬ 
ployee has option to Institute com- 
mon-law action for damages or agree 
with employer on liability. 

Ky.—^King v. Bringardner Lumber 
Co., 66 S.W.2d 673, 251 Ky. 663. 

Slgnlng employees’ register after 
injuiy 

Acceptance of compensation act by 
signing employees' register after re- 
ceivlng an injury cannot be glven 
a retroactlve effect to avold common- 
law tort llabllitles, and same rule 
applies to an employer, although un¬ 
der certain conditions he may be 
estopped to deny responslbility. 

Ky.—^McNeese Const Co. v. Harris, 
273 S.W.2d 856. 

18. U.S.—^Macarages t. Raymond 
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Concrete Pile Co., CAu.Fla., 220 F. 
2d 891. 

Bean v. Piedmont Interstate Falr 
Ass’n, D.C.S.C., 124 F.Supp. 385, re- 
versed on other grounds, C.A, 222 
P.2d 227—^Morgan v. Bay L. Smith 
8c Son, D.C.Kan., 79 F.Supp. 971, 
construlng lowa act. 

Ga.—Scott v. Savannah Elee. & Pow¬ 
er Corp., 66 S.E.2d 179, 84 Ga.App. 
663—Echols V. Chattooga Mercan- 
tile Co.. 38 S.E.2d 675, 74 Ga.App. 
18—^McLaughlin v. Thompson, Bo- 
land & Lee, 34 S.E.2d 662, 72 Ga. 
App. 664—^Blue Bell Globe Mfg. Co. 
V. Balrd, 13 S.E.2d 106, 64 GaA.pp. 
347—Blue Bell Globe Mfg. Co. v. 
Baird, 6 S.E.2d 83, 61 Ga.APp. 298. 
Ind.—Seaton v. U. S. Bubber Co.. 
61 N.E.2d 177, 223 Ind. 404. 

Stainbrook v. Johnson County 
Farm Bureau, Co-op. Ass'n, 122 N. 
E.2d 884, 126 Ind.App. 487—Allen 
v. Public Service Co. of Ind., 104 
N.E.2d 766. 122 Ind.App. 421—Mark- 
ham V. Hettrick Mfg. Co., 79 N.E. 
2d 648, 118 Ind.App. 348-Harsh- 
man v. Union City Body Co., 13 N. 
E.2d 363, 106 Ind.App. 36. 
lowa.—^Doyle v. Dugan, 295 N.W. 128, 
229 lowa 724—^Blk Biver Coal & 
Lumber Co. v. Funk, 271 N.W. 204, 
222 lowa 1222, 110 A.L.B. 1416. 
Mich.—^Thomas v. Parker Bust Proof 
Co., 279 N.W. 604, 284 Mich. 260. 
Mo.—^Tindall v. Marshairs U. S. Auto 
Supply Co., 169 S.W.2d 302, 348 Mo. 
1189. 

N.C.—MeCune v. Bhodes-Bhyne Mfg. 

Co., 8 S.E.2d 219, 217 N.C. 351. 
Pa.—^Hyzy v. Pittsburgh Coal Co., 
121 A.2d 86, 384 Pa. 316. 

Walford V. Chambersburg Oil & 
Gas Co., 86 Pa.Dist. & Co. 496, 
3 Lebanon 342. 

Snyder v. L Unterberg & Co., 
Com.Pl., 67 Tork.Leg.Bec. 92. 

71 aj. p 1481 note 17. 

No ohoioe as to sulng or aeoepting 
oompensation. 

Where an injury is compensable un¬ 
der industrial Insurance act and in¬ 
jured workman accepts provisions of 
act, as by failing to file notice of re- 
jection, he cannot choose as to wheth- 
er he will sue at common law or 
accept compensation under act, and 
his exclusive remedy is under act. 
Nev.—^Pershlng Quicksilver Co. v. 
Thiers, 162 P.2d 432, 62 Nev. 382. 

Minor employee 

(1) Bxcluslve remedy of a minor 
employee for injuries is under com¬ 
pensation act, in absence of notice 
to contrary. 

Ariz.—^Villapando v. Industrial Com- 
mission, 216 P.2d 397, 70 Ariz. 56. 

(2) Common law with respect to a 
minor’8 capacity to oontract and his 



101 C.J.S. 


WORKMEN’S COMPENSATION § 918 


sists oniy of medical and hospitalization benefits 
does not prevent the application of the principle.^* 

So, unless a statute provides otherwise,^® an ac- 
tion governed by the law of master and servant 


cannot be maintained against an employer operat- 
ing under the compensation act;2i and an employee 
whose claim is within the act cannot maintain an 
action at law, or at common law, in tort against 
his employer for damages,22 the common-law lia- 


ability to break his contract has 
been chemged by compensation act 
making act ezclusive remedy of mi¬ 
nor employee not givlng notice to 
contrary prior to injury. 

Ariz.—S. H. Kress & Co. v. Superior 
Court of Maricopa County, 182 P. 
2d 931, 66 Ariz. 67. 

19. Minn.—^Prank v. Anderson Bros., 
51 N.W.2d 805, 236 Minn. 81. 

ao. La.—Crain v. State, App., 23 
So.2d 336. 

Ohio.—^Pisanello v. Polinori, 22 N.B. 

2d 92, 60 Ohio App. 422. 

Aot authozizing suit against state 
An act authorizing person injured 
by highway departmenfs employee 
to file suit against state on his claim 
for damage permitted maintenance 
of tort action against state, notwith- 
standing fact that Injured person 
was also an employee of department 
and that compensation act provides 
an exclusive remedy, legislature 
belng empowered to change nature 
of remedy. 

Lsl—C rain v. State, App., 23 So.2d 
336. 

Prospective applioatioiL of statute 
Provision of Bmployers’ Liability 
and Workmen*s Compensation Act 
that right of action of an Injured 
employee for damages caused by 
Injury, at common law or under 
any statute in force on named date, 
should not be affected by act, refers 
not only to injuries sustained before 
passage of act, but also to injuries 
sustained thereafter, and hence act 
does not destroy common law of 
master and servant. 

N.BC.—^Dubuc V. Amoskeag Industries, 
15 A.2d 867, 91 N.H. 173. 

Xiiability of owuer of motor vehlole 
It was not legislatlve intent to 
vitiate compensation law provision, 
making remedy thereunder exclusive 
In case of Injury by a fellow worker, 
when It enacted Vehlcle and Trafflc 
Law sectlon making owner of motor 
vehlcle llable for negllgence of any 
person operatlng same on public 
highway wlth express or Implled per- 
mission of owner. 

N.T.—Rauch v. Jones, 168 N.T.S.2d 
69, 4 A.D.2d 572. 

Znfaut 

(1) Under provjsion of compensa¬ 
tion act that nothlng thereln shall 
deprive an infant of right or rights 
now existlng to recover damages in 
a common-law or other approprlate 
action or proceeding for Injuries re- 
celved by reason of the negllgence 
of his master, a minor injured in an 
accident arlsing out of, and in course 


of, employment had right to elect 
to seek remedy at law or under com¬ 
pensation act, but he could not do 
both. 

N.J.—Ooetaski v. Californla Packlng 
Corp., 88 A.2d 685, 19 N.J.Super. 
460. 

(2) Right of infant to sue at law 
after election to take compensation 
under statute see Infra 9 937. 

21. Mich.—Thomas v. Parker Rust 
Proof Co., 279 N.W. 604, 284 Mich. 
260—Cell V. Tale & Towne Mfg. 
Co., 276 N.W. 260, 281 Mich. 664. 

Substitute for prevlons aotloiis 

(1) Compensation act was in- 
tended, In general, as in nature of a 
substitute, between master and serv¬ 
ant, who elect to come within its 
provlslons, for actions of tort for 
personal Injuries at common law and 
under other statutes. 

Ala.—Gentry v. Swann Chemical Co., 
174 So. 530, 234 Ala. 313. 

(2) Compensation act was de- 
signed as a substitute for previous 
rights of action of employees against 
employers and to cover whole ground 
of liabilitles of employer. 

UL—^Moushon v. National Garages, 
Inc„ 137 3Sr.B.2d 842, 9 I11.2d 407— 
Matthlessen & Hegeler Zinc Co. v. 
Industria! Board, 120 N.B. 249, 284 
111. 378. 

Employer aotliig Joiutly wlth thlrd 
party j 

An insured employer is not llable 
for an industria! Injury to his em¬ 
ployees under general tort principies, 
but only by virtue of workmen's 
compensation provlslons, and is sub- 
ject to proceedings before Industrlal 
accident commission, but not to suit 
in court for Injury; and thls is so 
even though employer acted jointly 
wlth third party. 

Cal.—^Lamoreux v. San Diego & A. E. 
Ry. Co,. 311 P.2d 1, 48 C.2d 617. 

22. U.S.—Hali V. Continental LriU- 
ing Co., C.A,La., 245 F.2d 717— 
'Whittington v. Moore McCormack 
Lines, C,A.N.T.. 196 F.2d 296, cer¬ 
tiorari denied 73 S:Ct. 106, 344 U.S. 
865, 97 L.Ed. 671, rehearing denied 
73 S.Ct. 211, 344 U.S. 894, 97 L.Ed. 
691—^Latsko v. National Carload- 
ing Corp., CA..Ohio, 192 F.2d 906— 
ECaylor v, Magill, C.A.Tenn., 181 F. 
2d 179—^American Dist. Tei. Co. v. 
Elittleson, C,A.Iowa, 179 F.2d 946— 
Watklns v. National Blec. Products 
Corp., aCJLPa., 166 F.2d 980— 
Rlckman v. B. I. Bu Pont de Ne¬ 
mours & Co., C.C.A*Okl., 157 F.2d 
837—^U. S. Fidelity & Guaranty Co. 
V. R. H. Macy & Co., C.C«A.N.T., 
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156 F.2d 204~-General Motors Corp. 
V. Holler, C.aA.Mo., 160 F.2d 297— 
Dennis v. Mabee, C.C.A.Tex., 139 
P.2d 941, certiorari denied 64 S.Ct. 
1261, 322 U.S. 760, 88 L.Ed. 1681— 
Atlas Powder Co. v. Kanson, C.C«A. 
Mo., 136 F.2d 444—Chandler v. Eatz 
Drug Co., C.C.A.MO., 130 P.2d 1007 
—Severson v. Hanford Tri-State 
Airlines, C.C.A,Minn., 105 P.2d 622, 
certiorari denied 60 S.Ct. 614, 309 

U. S. 660, 84 L.Bd. 1008, rehearing 
denied 60 S.Ct 607, 309 U.S. 696, 84 
L.Bd. 1036—Jenkins v. American 
Enka Corp., C.C.A.N.C.. 95 P.2d 756. 

Johnson v. U. S., D.C.N.C., 138 
F.Supp. 613—^Bean v. Piedmont 
Interstate Fair Ass*n, B.C.S.C., 124 
F.Supp. 386, reversed on other 
grounds, C.A., 222 F.2d 227—Staton 

V. Reynolds Metals Co., D.C.Ky., 58 
F.Supp. 667. 

Ark.—Wallace v. Wells, 256 S.W.2d 
970, 221 Ark. 760. 

CaL—^Baugh v. Rogers, 148 P.2d 633, 
24 C.2d 200, 152 A.L.R. 1043— 
Freire v. Matson Nav. Co., 118 P. 
2d 809, 19 C.2d 8. 

ISnowles V. Roberts-at-the-Beach 
Co., 261 P.2d 389, 115 CJL2d 196— 
Moise V. Owens, 216 P.2d 22, 96 
C.A.2d 617—Roberts v. U. S. O. 
Camp Shows, 205 P.2d 1116, 91 
C.A.2d 884-^lmlnez v. Liberty 
Farms Co., 177 P.2d 785, 78 C.A. 
2d 458. 

Conn.—Zimmerman v. MacDermid, 
Inc., 84 A.2d 698, 130 Conn. 385— 
Johnson v. Wiese, 5 A.2d 19, 125 
Conn. 288. 

D.C.—Jonathan Woodner Co. v. Math- 
er, 210 F.2d 868, 93 U.S.App.D.C. 
234, certiorari denied Mather v. 
Jonathan Woodner Co., 76 S.Ct 
39, 348 U.S. 824, 99 L.Bd. 650. 

Ga.—^Bchols v. Chattooga Mercantile 
Co., 38 S.B.2d 676, 74 Ga.App. 18— 
McLaughlin v. Thompson, Boland 
& Lee. 84 S.B.2d 662. 72 Ga.App. 
664—^Bartram v. City of Atlanta. 
80 S.B.2d 780, 71 Ga.App. 318— 
Blue Bell Globe Mfg. Co. v. Balrd, 
13 S.B.2d 106, 64 Ga.App. 347— 
Blue Bell Globe Mfg. Co. v. Balrd, 
6 S.B.2d 83, 61 Ga.App. 298. 

Idaho.—White v. Ponozzo, 291 P.2d 
843, 77 Idaho 276—French v. J. A. 
Terteling & Sons, Inc., 274 P.2d 
990, 76 Idaho 480—GifCord v. Not- 
tingham, 193 P.2d 831, 68 Idaho 
330. 

IU.—^Moushon v. National Garages, 
Inc., 137 N.B.2d 842, 9 IlL2d 407. 

Nordland v. Poor Sisters of St 
Francis Seraph of Perpetual Bevo- 
tion. 123 N.B.2d 121, 4 Ill.App.2d 
4S^Wm (Mueller) v. 1627-31 
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Wicker Park Ave. Bldg. Corp., 58 
lT.E.2d 296, 324 IlLApp. 264—Greene 
V. Walgreen Co.. 46 N.B.2d 690, 
8^7 Ill,App. 148. 

Ind.—Seaton v. U. S. Rubber Co., 61 
N.E.2d 177, 223 Ind. 404. 

Chicago, M., St. P. & P. R Co. v. 
Co3C, 7 N.B.2d 1008, 103 Ind.App. 
864. 

Kan.—Bright v. Bragg, 264 P.2d 494, 
176 Kan. 404—^Winkelman v. Boe¬ 
ing Alrplane Co., 203 P.2d 171, 166 
Kan. 603—Crawford v, Atchison, T. 

S. P. Ry. Co., 199 P.2d 796, 
166 Kan. 163—^Duncan v. Peiry 
Packing Co., 174 P.2d 78, 162 Kan. 
79. 

Ky.—^Standard Oil.Co. v. Cheek, 128 
S.W.2d 9B0, 278 Ky. 608. 

La.—G ilmore v. State, App., 79 So.2d 
192—Monnerjahn v. Times Picay- 
une Pub. Co., App., 67 So.2d 766— 
Blackburn v. Chenet, App., 42 So. 
2d 2S8—Thibodaux v. Sun Oil Co., 
App., 40 So.2d 761, followed in 40 

. So.2d 767, and Baker v. Sun Oll 
Co., 40 So.2d 767, and Baker v. 
J. C. Chance Well Service, 40 So.2d 
767, and afflrmed Thlbodaux v. Sun 
Oil Co., 49 So.2d 852, 218 La. 453. 
followed in Baker v. Sun Oll Co., 49 
So.2d 864. 218 La. 461, and Baker 
V. J. C. Chance Wall Service, 49 
So.2d 856, 218 La. 462—Moss v. 
St. Paul-Mercury Indem. Co., App., 
36 So.2d 867—Jones v. Williams, 
App., 33 So.2d 680, annulled on 
other grounds 39 So.2d 746, 216 
La. 1—Spanja v. Thibodanx Boiler 
Works, App., 2 So.2d 668. 

Md.—Maryland Cas. Co. v. Sause, 67 
A2d 801, 190 Md. 136—Hart v. 
Sealtest, Inc., 46 A.2d 293, 186 
Md. 183—^Kramer v. Globe Brewlng 
Co.. 2 A.2d 634, 176 Md. 461. 

Mass.—Stamo v. Wiener, 101 N.E.2d 
379, 328 Mass. 661—^Pell v. New 
Bedford Gas & Edison Llght Co., 
90 ]Sr.E.2d 655, 326 Mass. 239— 
Adlletto V. Brockton Cut Sole Corp., 
75 N.E.2d 926, 322 Mass. 110— 
Alberts V. Brockelman Bros., 46 
N.E.2d 392, 312 Mass. 486—Noble 
V. Greenbaum, 42 N.E.2d 823, 311 
Mass. 722—^De Stefano v. Alpha 
Lunch Co. of Boston, 80 K.E.2d 
827, 308 Mass. 38—Cozzo v. Atlan¬ 
tic Refining Co.. 12 N.B.2d 744, 209 
Mass. 260. 

Mich.—^Totten v. Detrolt Alumdnum 
& Brasa Corp., 73 N.W.2d 882, 344 
Mich. 414—^Lucier v. Pansy Hos- 
iery Co., 282 N.W. 254, 286 Mich. 
585—^Piskornik v. Hudson Motor 
Car Co., 280 N.W. 126, 286 Mich. 
100—^Dalley v. River Raisin Paper 
Co., 257 NW. 857, 269 Mich. 443— 
Cell V. Tale & Towne Mfg. Co., 
275 NW. 260, 281 Mich. 664. 

Mlnn.—^Monson v. Arcand, 70 N.W.2d 
364, 244 Minn. 440—^Pox v. Swartz, 
36 NW.2d 708, 228 Minn. 233— 
Sandy v. Walt er Butler Shlpbulld- 
ers, 21 NW.2d 612, 221 Minn. 216 
—Lewis V. Connolly Contracting 
Co., 264 NW. 581, 196 Minn. 108. 


Mo.—Tlnsley v. Massman Const Co., 
270 S.W.2d 835, construing Arkan- 
sas law—^Tindall v. Marahall’s U. 
S. Auto Supply Co., 169 S.W.2d 
302, 348 Mo. 1189—Gardner v. 

Stout, 119 S.W.2d 7*90, 342 Mo. 1206. 

Mitchell V. J. A. Tobin. Const. 
Co.. 169 S.W.2d 709, 236 Mo.App. 
910—^Duncan v, Thompson, App., 146 
S.W.2d 112, reversed on other 
grounds 62 S.Ct. 422, 815 I7.S. 1, 86 
L.Ed. 676. 

Nev.—^Pershlng Quicksilver Co. v. 

Thiera, 152 P.2d 432, 62 Nev. 382. 
N.J.—^Biglloli V. Durotest Corp., 129 
A.2d 727, 44 N.J.Superi 93—Step- 
nowskl V. Specidc Pharmaceuticals, 
87 A.2d 646, 18 N.J.Super. 496. 

Hull V. Hercules Powder Co., 26 
A.2d 164, 20 NJJdisc. 168. 

N.T.—Cifolo V. General Blec. Co., 
112 NB.2d 197, 805 N.Y. 209, cer¬ 
tiorari denied Cifolo v. General 
Electric Co., 74 S.Ct 124; 346 U.S. 
874, 98 L.Ed. 382. 

Roberts v. Gagnon, 149 NT.S.2d 
743, 1 A.D.2d 297—^MazEurredo v. 
Levlne, 80 NY.S.2d 237, 274 App. 
Div. 122. 

Employera Mut. Liablllty Ins. Co. 
of Wis. V. Reflned Syrups Sales 
Corp., 53 N.Y.S.2d 836, 184 Misc. 
941—^Jonea v. State, 50 N.Y.S.2d 
877, 183 Misc. 239, afflrmed 57 
NY.S.2d 682, 269 App.Div. 920, ap- 
peal denied 69 NY.S.2d 384, 269 
App.Dlv. 1006. 

Tlaskal v. Beaty, 163 N.Y.S.2d 
938, afflrmed 161 N.T.S.2d 830—Ca- 
macho v. Innersprings, Inc., 142 
N.Y.S.2d 886—^Twitty v. Donlon, 
138 NY.S.2d 381—^Wasserman v. 
Josephson, 61 N.Y.S.2d 204, af¬ 
flrmed 84 NY.S.2d 896, 274 App. 
Div. 919—^Loftus V. Columblan 
Ribbon & Carbon Mfg. Co., 61 N.Y. 
S.2d 102—^Taswell v, General Matt 
Co., 30 N.Y.S.2d 146—Schler v. 
James J. McCreery & Co., 13 NY.S. 
2d 646. 

N.C.—^McCune v. Rhodes-Rhyne Mfg. 
Co., 8 S.B.2d 219, 217 N.C. 361— 
Tscheiller v. National Weaving Co., 
199 S.E. 623, 214 NC. 449—John¬ 
son V. Hughes, 177 S.B. 632, 207 
N.a 544. 

Ohio.—Qreenwalt v. Goodyear Tire & 
Rubber Co., 128 NB.2d 116, 164 
Ohio St. 1—Sebek v. Cleveland 
Graphlte Bronze Co., 76 N.B.2d 892, 
148 Ohio St. 693—State ex rei. 
Engle V. Industrial Commisslon, 62 
N.E.2d 743, 142 Ohio St. 425. 

McDonald v. Industria! Commis¬ 
slon, App,, 67 N.B.2d 806—Shoe- 
maker v. Electric Auto-Lite Co., 41 
NE.2d 433, 69 Ohio App. 169. 

Okl.—Governalr Corp. v. Dlstrict 
Court of Oklahoma County, 298 P. 
2d 918—^Horwitz Iron & Metal Co. 
V. Myler, 252 P.2d 476, 207 Okl. 
691—^Deep Rock Oll Corp. v. 
Howell, 204 P.2d 282, 200 Okl. 676 
—Jordon V. Champlin Reflning Co., 
198 P.2d 408, 200 Okl. 604—Wllson 
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8s Co. of Oklahoma v. Musgrave, 
68 P.2d 846, 180 Okl. 246. 

Or.—^Ellis V. Fallert, 807 P.2d 283, 
209 Or. 406—^Bigby v. Pelican Bay 
Lumber Co., 147 P.2d 199, 173 Or. 
682. 

Pa.—Greenya v. Gordon, 133 A.2d 595, 
389 Pa. 499—Socha v. Metz, 123 A. 
2d 837, 385 Pa. 632—Hyzy v. 

Pittsburgh Coal Co., 121 A.2d 85, 
384 Pa. 316—^Butrin v, Manlon 
Steel Barrel Co., 63 A.2d 345, 861 
Pa. 166. 

Wolford V. Chambersburg Oll and 
Gas Co., 86 Pa.Di8t. & Co. 496, 3 
Lebanon 342. 

Culver V. Baldwln Locomotive 
Works, Com.Pl., 84 Del.Co. 423— 
Fenner v. Littleton, Com.Pl., 28 
DeLCo. 340—^Mlller v. Brobst, Com. 
Pl., 42 Lack.Jur. 188—Jabour v. 
Max, Com.Pl., 30 North.Co. 396— 
Collins V. White, Com.Pl., 68 York 
Leg.Rec. 110—Snyder v. I. Unter- 
berg & Co., Com.Pl., 67 York Leg. 
Rec. 92. 

S.C.—Adams v. Davison-Paxon Co., 
96 S.B.2d 566, 230 S.C. 632—Thomp¬ 
son V. J. A. Jones Const. Co., 19 
S.E.2d 226, 199 S.C. 304. 

Tenn.—Copeland v. Cherry, 96 S.W. 

2d 1275, 20 Tenn.App. 122. 

Tex.—^Bell V. Humble Oil & Reflning 
Co., 181 S.W.2d 669, 142 Tex. 645. 

Robertson v. C. A. Bryant Co., 
Civ.App., 127 S.W.2d 649, error dis- 
missed judgment correct—^Huck- 
abay v. Hughes Tool Co., Civ.App., 
122 S.W.2d 233, error dismissed— 
Serano v. Garza, Clv.App., 119 S.W. 
2d 413—^Montgomery v. United Salt 
Corp., Civ.App., 112 S.W.2d 494, 
error dismissed—^Harrison v. Har- 
rison, Civ.App., 100 S.W.2d 780. 
Va.—Pauver v. Bell, 65 S.B.2d 675, 
192 Va. 618—Nolde Bros. v. Chalk- 
ley, 36 S,E.2d 827, 184 Va. 663, ad- 
hered to Feitig v. Chalkley, 38 
S.E.2d 73, 185 Va. 96. 

Wash.—State ex reL Bates v. Board 
of Indus. Ins. Appeals of State of 
Wash., 316 P.2d 467—Latimer v. 
Western Machinery Exchange, 241 
P.2d 923, 40 Wash.2d 165, reheard 
269 P.2d 623, 42 Wash.2d 756. 
W.Va.—Brewer v. Appalachian Con- 
Btructors, 65 S.B.2d 87, 136 W.Va. 
739—^Makarenko v. Scott, 55 S.E. 
2d 88, 132 W.Va, 430—State ex rei. 
Cashman v. Sims, 43 S.E.2d 805. 
130 W.Va. 430, 172 A.L.R 1389. 
Exemplary damages for gross negli- 
gence see infra § 927. 

“The policy of the act is to de- 
prive him of all right of action in 
tort against his employer for dam¬ 
ages for an injury within the scope 
of the Workmen*s Compensatlon Act*' 
Mass.—Alecks* Case, 17 NK2d 173, 
174, 801 Mass. 403. 

Aotual damages 

U.S.—Gomlllion v. Union Bridge & 
Const Co. of Kansas City, Mo., C.C. 
A.Tex., 100 F.2d 937, certiorari de- 
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bility, or right of action, being taken away or abro- | gated,** and the compensation act serving as an af- 


nled 59 S.Ct 1031, 307 tJ.S. $34, 83 
L.Ed. 161$. 

Purposes of aot woTOd bo defeated 
if Independent actlons to recover 
damages for injuries or death caused 
by a compensable act were permitted. 
Ky.—^Davia ▼. Solomon, 276 S.W.2d 
674. 

Borrowed or emergenoy employee 
La.—^Dixon v. Herrin Transp. Co., 
App., 81 So.2d 169. 

Tex.—^Process Bngineering Co. of 
Fort Worth v. Rosson, Civ.App., 287 
S.W.2d 611. 

Speolal employee or employer 
TT.S.—Jones v. George F. Getty Oil 
Co., C.aA.N-.M., 92 F.2d 266, certi¬ 
orari denied Associated Indem. 
Corp. V. George F. Getty Oil Co., 
68 S.Ct 644, 803 U.S. 644, 82 L.Ed. 
1106. 

Cal.—Wessell y. Barrett, 144 P.2d 666, 
62 C.A.2d 874. 

Kan.—^Bell v. Hali Litbographlng Co., 
121 P.2d 281, 164 EAn. 660. 

Mo.—^Bllegood V. Brashear Freight 
Lines, 162 S.W.2d 628, 236 Mo.App. 
971. 

N.T.—Gardner v. 1111 Corp., 141 N.T. 
S.2d 662, 286 App.Dlv. 110, afflrmed 
152 N.T.S.2d 303, 1 N.T.2d 768, 186 
KB.2d 65. 

Wis.—Braun v. Jewett, 86 N.’W.2d 
364, 1 Wls.2d 531. 

Generai or speolal employee 
Ga.-^cott V, Savannah Elee. & Pow¬ 
er Corp., 66 S.B.2d 179, 84 Ga.App. 
653. 

immediate or remote «mployer 
U.S.—Atias Powder Co. v. Hanson, 
C.C.A.MO., 136'F.2d 444. 

Contraotual or statutoxy employer 

(1) Under Arkansas law, liability 
of any employer, contractual or stat- 
utory, for compensation is exclusive, 
and no common-law right for dam¬ 
ages exlsts where employer provides 
compensation coveragre. 

U.S.—^Huffstettler v. Llon Oil Co„ C 
A.Ark., 208 F.2d 549. 

(2) Rallroad company held statu- 
tory employer withln compensation 
act. 

Idaho.—^Eussell v. City of Idaho 
Falis, 306 P.2d 740, 78 Idaho 466. ' 

Two employers 

(1) Where an employee is entitled 
to compensation beneflts from two 
employers, he is barred from main- 
talning a common-law negiigence ac¬ 
tion against either -of them. 

N.J.—Scott V. Public Service Inter¬ 
state Transp. Co., 70 A.2d 882, 6 
N.J.Super. 226. 

(2) An employee may have more 

than one employer. within cono^pensa- 
tlon law, and cannot malntain an 
action for negiigence against either 
employer if employer ^^rl^ Insur¬ 
ance. ' ■' ■ ‘ '' ' 

atkhcity‘c'6: V." 


R. H. Maoy & Co., aCJLN.T., 15$ 
F.2d 204. 

ICatually ezolnsLve remedies 
A statutory proceeding for work- 
men*s compensation and common- 
law liability for negiigence of em¬ 
ployer are .mutually exclusive reme¬ 
dies, and former affords social Insur¬ 
ance Irrespectlve of fault for conse- 
Quences of an Industrial accident 
arislng out of, and in course of, em- 
ployment, while latter is a common- 
law mode of redresslng personai in¬ 
juries attrlbutable to fault not with¬ 
ln compensation act. 

N.J.—Imre v. Rlegel Paper Corp., 132 
A.2a 606, 24 N.J. 438. 

Ooonpational dlsease 

Pa.—^MofiCett v. Harbison-Walker Re- 
fractories Co., 14 A.2d 111, 339 Pa. 
112 . 

Salada v. Drakenfeld & Co., 89 Pa. 
Dist & Co. 834, 20 Wash.Co. 164. 

23. U.S.—^Rickman v. E. L Du Pont 
de Nemours & Co., C.C.A.Okl., 167 
P.2d 837—^Tyler v. Ocean Accident 
& Guarantee Corp., C.C.A.Tex., 80 | 
F.2d 720—Todahl v. Sudden & 
Chrlstenson, C.C.A.Cal., 5 P.2d 462. 

Johnson v. U. S., D.C.N.C., 133 F. 
Supp. 613—Gay v. E. H. Moore, 
Inc., U.aOkl., 26 F.Supp. 749. 

Conn.—Crisanti v. Cremo Brewing 
Co., 72 A.2d 666, 136 Conn. 629— 
Buytkus V. Second Nat. Bank, 16 A. 
2d 57J9, 127 Conn. 316—Hoard v. 
Sears, Roebuck & Co., 188 A. 269, 
122 Conn. 185. 

Ga.—^McLaughlin ▼. Thompson, Bo- 
land & Lee, 34 S.E.2d 662, 72 Ga. 
App. 664. ' 

Idaho.—Gffford v. Nottingham, 198 P. 

2d 831, 68 Idaho 330.^ 

111.—BAyes v. Harshall Field & Co., 
116 N,B.2d 99, 361 IlLApp. 329— 
Wllson Garmerit Mfg. Co., for Use 
of Hardware Mut. Casualty Co. v. 
Edmonds, 88 N.E.2d 634, 312 111. 
App. 817—Wright v. Peabody Coal 
Co., 8 N.E.2d 68, 290 IlLApp. 110. 

Md.—Cox V. Sandler's, Inc., 46 A,2d 
293, 186 Md. 183—Baltimore Trans¬ 
it Co. V. State, to Use of Schriefer, 
39 A.2d 868, 183 Md. 674, 166 A.L.R. 
460. 

Mo.—Tinaley v. Massman Const Co., 
270 S.W.2d 836, construing Arkan¬ 
sas law—^McDaniel v. Kerr, 258 S. 
W.2d 629, 864 Mo. 1—McKay v. 
Delico Meat Products Co., 174 S.W. 
2d 149, 361 Mo. 876. 

N.T.—Taswell v. General Matt Co., 
30 ?5r.T.S.2d 146. 

Ohio.—State ex reL Engle v. Indus- 
ti'lal Commission„ 62 N.E.2d 743» 
142,Qhib St. 4^6. ‘ 

ShoemAE^r v. Electric Auto-Lite 
Co., 4i N.Bi:2d 483, 69'Ohio Ap:p. 169. 
Okl.—Govemair Corp. . v. 'District 
Cojmt of, Pklahoma Cou^ty, 293 P. 
2d‘^'9iiWljlial\me y. Upite^ & 
Sm^iiihg tirori)., 54 X2d 360,'175 


Okl. 648—Wilson & Co. of Okia- 
homa V. Musgrave, 68 P.2d 846, 180 
Okl. 246. 

Pa.—Socha v. Metz, 123 A.2d 887, 386 
Pa. 632. 

Tenn.—^Hammett v. Vogue, Inc., 165 
S.W.2d 577, 179 Tenn. 284. 

Tex.—Jones v. Jeifreys, Civ.App., 244 
S.W.2d 924, error refused—^Faulk- 
ner v. Kleinman, Civ.App., 168'S.W. 
2d 891, error refused—^Indemnity 
Ins. Co. of North America v. Hare, 
Clv.App., 107 S.W.2d 739, error re¬ 
fused. 

Utah.—Maslch v, U. S. Smelting, Re- 
flning & Min. Co., 191 P.2d 612, 118 
Utah 101, appeal dismissed 69 S.Ct. 
138, 335 U.S. 866, 93 L.Ed. 411, re- 
hearing denied 69 S.Ct. 405, 335 
U.S. 705, 93 L.Ed. 489. 

Va.—Sykes v. Stone & Webster Engi- 
neering Corp., 41 S.E.2d 469, 186 Va. 
116. 

W.Va.—^Makarenko v. Scott, 65 S.E.2d 
88, 132 W.Va. 480—Mains v. J. k 
HaiTis Co., 197 S.B. 10, 119 W.Va. 
730, 117 A.L.R. 611. 

“Our compensation law • • 

practically abolished the common law 
relating to the subject of tortious lia^ 
bility as between the employer and 
the employee.” 

Ky.—^Morrison v. Carbide & Carbon 
Chemicals Corp., 129 S.W.2d 647, 
649, 278 Ky; 746. 

“The very act itself deprivOs the 
workman of his common law right 
and provides these indemnities in 
lleu thereof.” 

Idaho.—Close v. General Const. Co., 
106’ P.2d 1007, 1009, 61 Idaho 689. 
Express provlslon. of statute 

Compensation statute providlng 
that employer shall not be liable to 
any action for damages beoause of 
personai injuries sustained by em¬ 
ployee arising out of, and in course 
of, his employment elimlnates com¬ 
mon-law liability of employer to em¬ 
ployee. 

Conn.—Stulginsld v. Cizauskas, 5 A. 

2d 10, 126 Conn. 293. 
mjTLxy caused by employer’# negU- 
genoe 

CJa.—Williams Bros. Lumber Co. v. 
Meisel, 68 S.E.2d 884, 86 Ga.App. 72. 

aro right of eleotion 

Compensation act provision making 
exclusive rlghts and remedies granted 
to an employee who is subject to act, 
because of personai injury by acci¬ 
dent, . does not permit injured em- 
loyee to elect to either proceed un¬ 
er compensation act or to bring 
common-law action. 

Ind.—Seaton v. U. S. Rubber Co., 61 
N.B.2d 177, 223 Ittd. 404. 

Eff of absenoe of dlsabUiiy 

Common-law remedy is unavailabJe 
io jemplpyea suifering Injuiy , .o.r 
^ase znenlioned in cp^ea/^t^p |ayr^ 
ev^ though he dustaihed ho 
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firniative,2^ or complete,defense to such an ac- i jurisdiction to hear an action for damages,^® and 
tion. In such circumstances the courts have no 


ity; so, employee oontractlng chrome 
polsoningr, listed as occupatlonal dls- 
ease In compensatlon law, held not 
entltled to prosecute common-law ac¬ 
tion against employer for damagres, 
althougrh not yet disabled. 

N.Y.—Repka v. Fedders Mtg. Co., 267 
N.T.S. 709, 239 App.Div. 271, afflrm- 
ed 191 N.E. 663. 264 N.T. 638. 

OroBs nearliffenoe 

(1) An employee’s common-law 
rigrht of action for gross negrligronce 
is abrograted by compensatlon act. 
Tex.—^Paulkner v. Kleinman, Civ. 

App.. 168 S.W.2d 891, error refused. 

(2) Gross negligence as not wlthln 
scope of acts see infra § 927. 
Ooonpatlonal dlsease aot 

(1) Generally. 

Pa.—Agostln v. Pittsburgh Steel 
Poundry Corp., 43 A.2d 604, 167 Pa. 
Super. 322, afllrmed 47 A.2d 680, 354 
Pa. 643. 

Ceccarelll v. Jones & Laughlln 
Steel Corp., Com.Pl., 90 Plttsb.Leg. 
J. 304. 

(2) Leglslature, by includlng sili¬ 
cosis in Occupatlonal Dlsease Act, 
which is closely allied to workmen’s 
compensatlon act, has occupled com¬ 
plete field of silicosis, so that under 
exclusive remedy provlslon, an em- 
ployee sufterlng from silicosis is bar- 
red from common-law remedy agalnst 
employer. 

XJtah.—^Bfasich v. TT. S. Smeltlng, Re- 
finlng & Mln. Co., 191 P.2d 612, 113 
Utah 101, appeal dismissed 69 S.Ct 
138, 335 U.S. 866, 93 L.Ed. 411, re- 
hearing denled 69 S.Ct. 406, 336 U.S. 
906, 93 L.Ed. 439. 

Estoppel of Insnraiice oanler 
Estoppel provlded for by statute 
proYiding that Insurance carrler shall 
be estopped to assert, as defense to 
claim for compensatlon, that em¬ 
ployee was not engaged in extra- 
hazardous employment does not run 
agalnst an employee so as to limlt 
his recourse to conamon-law remedies. 
Md.—Congresslonal Country Club v. 
Baltlmore & O. R. Co., 71 A.2d 696, 
194 Md. 633. 

24. Ohio.—Pitzgerald v. Chemical 
Service Corp., 84 N.E.2d 764, 84 
Ohio App. 423. 

Employer held not estopped to defend 

(1) In action for injuries to nurse 
in City hospltal, city was not estop¬ 
ped to claim application of compensa- 
tion law on ground that, when nurse 
dled claim with comptroller withln 
statutory time, she was not then told 
to apply for compensatlon, and when 
she was examined and served her 
summons and complalnt withln two- 
year limit, City falled to move to dls- 
miss. 

N.T.—Volk V. City of New York, 19 
N.Y.S.2d 53, 259 AppJDiv. '247, re- 


versed on other grounds 30 N.B.2d 
696, 284 N.Y. 279. 

(2) Employee*s action agalnst em¬ 
ployer for injuries on theory of com¬ 
mon-law negligence, fact that em¬ 
ployer acQuiesced in, prodted by, and 
did not appeal from commissiones de- 
clslon that injury sued on was not 
covered by compensatlon law held 
not to estop employer to defend on 
opposite ground, that common-law 
action would not lie because Injury 
was covered by compensatlon law, 
slnce otherwlse workman could delib- 
erately invite adverse award in order 
to recover greater amount for com¬ 
mon-law negligence. 

Mo.—^Blalne v. Huttig Sash & Door 
Co., 106 S.W.2d 946, 232 Mo.App. 
870. 

25. Md.—Congresslonal Country 
Club V. Baltlmore & O. R. Co., 71 
A.2d 696, 194 Md. 533. 

26. U.S,—Taylor v. Hubbell, C.A. 
Ariz., 188 F.2d 106, certiorari denied 
72 S.Ct 82, 342 U.S. 818, 96 DEd. 
618. 

Bean v. Fledmont Interstate Fair 
Ass*n, 124 F.Supp. 386, reversed on 
other grounds, C.A., 222 F.2d 227— 
Smlth V. General Motors Corp., D.C. 
Mo„ 63 F.Supp. 101—^Wann v. Na¬ 
tional Lead Co., D.C.Mo., 27 F.Supp. 
217. 

Cal.—Scott V. Industrial Acc. Com- 
mlsslon, 293 P.2d 18, 146 C.2d 76. 

Buttner v. American Bell Tei. 
Co., 107 P.2d 439, 41 C.A.2d 681. 

Ga.—^Bartram v. City of Atlanta, 80 
S.E.2d 780, 71 Ga.App. 313. 

Ind.—^Harshman v. Union City Body 
Co., 13 N.E.2d 363, 106 Ind.App. 36. 
Mlch.—^Vlaene v. Mikel, 84 N.W.2d 
766, 349 Mlch. 638~Osborne v. Van 
Dyke, 18 N.W.2d 374, 811 Mich. 86. 
N.Y.—Roberts v. Gagnon, 149 N.Y.S. 

2d 743, 1 A.D.2d 297. 

Ohio.—State ex reL Bngle v. Indus¬ 
trial Commission, 52 N.E.2d 743, 142 
Ohio St 426. 

Okl.—Govemalr Corp. v. Distrlct 
Court of Oklahoma County, 298 P. 
2d 918—Ford v. Holt 131 P.2d 67, 
191 Okl. 634. 

Pa.—Nlchols V. Poole, Com.Pl., 83 
WestKJ. 127. 

Wash.—State ex reL Bates v. Board 
of Indus. Ins. Appeals of State of 
Wash., 816 P.2d 467. 

No Jnzlsdlotioii of suhjeot matter 
XT.S.—Rickman v. E. I, Du Pont de 
Nemours & Co., aC.A.Okl., 157 P.2d 
887. 

111.—^Nordland v, Poor Sisters of St 
Francis Seraph of Perpetual Devo- 
tlon, 123 N.E.2d 121, 4 IlLApp.2d 48. 
N.Y.—^Taswell v. General Matt Co., 
30 N.Y.S.2d 146. 

N.C.—^McCune v, Rhodes-Rhsme Mfg. 
Co., 8 S.E.2d 219, 217 N.C. 361. 
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Court of Clattus 

N.Y.—Jones v. State, 50 N.Y.S.2d 877, 
183 Misc. 239, afflrmed 67 N.Y.S.2d 
682, 269 App.Div. 920, appeal denied 
59 N.Y.S.2d 384, 269 App.Div. 1006. 

Claim pending before board 
Dlstrict court did not acquire Ju¬ 
risdiction of common-law action for 
damages after plaintiff had invoked 
jurisdiction of Industrial accident 
board by filing claim for compensa¬ 
tlon for Injury under provisions of 
compensatlon act, and after board 
had assumed jurisdiction by setting 
down claim for hearing, and while 
claim was pending before board and 
undetermined. 

Tex.—CQftey v. Management Co. of 
Texas, Civ.App., 121 S.W.2d 377, 
error refused. 

Aotion. by gnardiau 
Superior court Is without Jurlsdic- 
; tion to hear guardian*s common-law 
i action agalnst employer for injuries 
sustained by thirteen-year-old em¬ 
ployee if employee*s exclusive reme¬ 
dy is under compensatlon act slnce 
right to appeal is by statute only. 
Ariz.—S. ISL Eress & Co. v. Superior 
Court of Maricopa County, 182 P.2d 
931, 66 Ariz. 67. 

Action removed to federal eonrt 

Remedy given by compensation law 
to employee injured in course of her 
employment by Corporation qualifled 
as self-insurer under such law was 
exclusive, so that Arkansas courts, 
and henoe federal distrlct court to 
which employee’s action agalnst em¬ 
ployer for damages was removed 
from Arkansas court, had no jurisdic¬ 
tion of action. 

U.S.—Shultz V. Dion Oil Co., D.CJLrk., 
106 F.Supp. 119, appeal dismissed, 
CJL, 202 F.2d 762. 

Erroz of oompensatlon dlvlsion in 
ruling that it had no jurisdiction to 
grant rellef to claimant could not 
glve him a remedy in law court, 
where clearly such remedy had been 
taken from hlm by statute. 

N.J.—^Estelle v. Board of Ed. of Bor- 
ough of Red Bank, 102 A.2d 44, 14 
N.J. 266. 

Occupatlonal dlsease act 
U.S.—Watklns v. National Elee. Prod¬ 
ucts Corp., C.C.A.Pa,, 166 F.2d 980- 

Mental pain and suffexing 

An employee could not malntain a 
common-law action agalnst city for 
injuries received growing out of, and 
in course of, employment which in¬ 
juries caused mental pain and suffer- 
ing, notwithstandlng injury was oc- 
casioned by negligence of city’s 
agents, slnce board of workmen's 
compensation had exclusive jurisdic¬ 
tion, as against claim that board was 
without jurisdiction because compen- 
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the employee has no capacity to sue.27 tion against the employer at law in contract.^® 

So, also, an action for fraudas or deceit^^ will The remedies provided by the compensation act 
not lie; likewise, an injury which is compensable are exclusive only where the employer-employee re- 
under the compensation act will not support an ac- lationship exists;^! whether it does exist is deter- 


satlon act does not provide for men- 
tal pain and sufferlngr. 

Gra.—^Bartram v. City of Atlanta, 80 
S.E.2d 780, 71 Ga.App. 313. 

Effeot of avoidlng’ awaxd 
Employee, succeeding in avoiding 
flnal award of state industrial com- 
mission, made on Joint peti tion, on 
ground of fraud, could not maintain 
common-law action for injuries, since 
powers of commisslon, interrupted by 
3 . voidable order, reattached and con- 
tinued until a valid order was issued 
closingr case. 

OkL—^Malone v. United Zinc & Smelt- 
insr Corp., 54 P.2d 360, 175 Okl. 643. 
In. ZTorth DaRota, claims are 
agrainst compensation bureau, an arm 
of state Itself, and jurisdiction of 
oourts over personal injuries sus- 
tained by employees Is abolished ex- 
oept as provided for In compensation 
act. 

U.S.—^Nelson v. Westland Oil Co., D. 
aN.D., 96 P.Supp. 656. 

Sff. 111.—Nordiand v. Poor Sisters of 
St. Francis Seraph of Perpetual De- 
votion, 123 N.E.2d 121, 4 lll.App.2d 
48. 

N.T.—Roberts v. Gagnon, 149 N.T.S. 
2d 743, 1 A.D.2d 297, 

28. Tex.—^Indemnlty Ins. Co. of 
North America v. Hare, Civ.App., 
107 S.W.2d 739, error refused. 

X&anoing' oompromise settlemeut 
agreement 

Workman was not entltled to re- 
cover for fraud inducing him to 
maJke compromise settlement agree- 
ment of compensation clalm, since 
right to compensation and method 
of relief from such fraud are exclu- 
sively statutory. 

Tex.—Indemni^ Ins. Co. of North 
America v. Hare, supra. 

Hxuplo7ex’8 failnxe to flle euployee’8 
applloation 

Where employer allegedly repre- 
sented that it would flle injured em- 
ployee’8 applicatlon for compensa¬ 
tion, but withheld application and 
pald employee twenty-two dollars 
and flfty cents a week for two years 
so as to leafl employee to believe that 
his clalm was being paid In accord- 
ance with compensation law, and then 
stopped payment after llmitation pe- 
rlod of two years had explred, em¬ 
ployee could not maintain common- 
law action of decelt against employ¬ 
er who had complied with compensa¬ 
tion law. 

Ohio.—Greenwalt v. Goodyear Tire & 
Rubber Co., 128 N.E.2d 116, 164 
Ohio St 1. 

29. Cal.—^Buttner v. American Bell 


Tei. Co., 107 P.2d 439, 41 C.A.2d 
581. 

30. Mass.—^De Stefano v. Alpha 
Lunch Co. of Boston, 30 N.E.2d 827, 
308 Mass. 38. 

31. U.S.—^Lanza v. Carroll, C.A-Ark., 
216 F.2d 808, reversed on other 
grounds 76 S.Ct 804, 349 U.S. 408, 
99 L.Ed. 1188. 

Ga.—Jolner v. Sinclair Reflnlng Co., 
172 S.B. 764, 48 Ga.App. 366. 

111.—^Kljowskl V. Times Pub. Corp., 18 
N.E.2d 754, 298 IlLApp. 236, affirm- 
ed 28 N.E.2d 703, 372 111. 811. 

Mont—Sullivan v. City of Butte, 167 
P.2d 479, 117 Mont 216. 

Utah.—^Masich v. U. S. Smelting, Re¬ 
flnlng & Min. Co., 191 P.2d 612, 113 
Utah 101, appeal dismissed 69 S.Ct 
138, 335 U.S. 866, 93 L.Ed. 411, re- 
hearing denied 69 S.Ct 406, 836 U.S. 
705. 93 L.Ed. 439. 

Va.—^Fauver v. Bell, 66 S.B.2d 676, 
192 Va. 618. 

Doubt as to relatioiishlp; snit in al- 
tematlvo 

Although statutory provision mak- 
ing employee’s rlghts under compen¬ 
sation law exclusive is strictly en- 
forced where employee or his depend- 
ents seek to circumvent its strln- 
gency by suing in tort, employee 
may sue for compensation and in al- 
ternative for damages under general 
statute, where there is doubt as to 
whether relationship of employer and 
employee exists. 

La.—Jackson v, Southern EIraft Corp., 
App., 183 So. 185. 

Admisslon of xelationslilp 

Where relationship of employer 
and employee is admitted, both are 
bound by compensation law, and em- 
ployee’s disability resulting from In¬ 
jury received in course of employ- 
ment must be oompensated, if at ali, 
strictly in keeplng therewith. 

La.—Jackson v. Southern Ejraft Corp., 
supra. 

Sevexanoe of relatioiL 

(1) If relation of employer and em¬ 
ployee was severed before flght oo- 
curred between employee and fore- 
man, compensation law would not 
govem what occurred thereafter; 
whether an employee voluntarlly 
Quits his employment or is dls- 
charged by his employer, employee 
is entitled to reasonable time to leave 
premises of employer before it can 
be said that relation of employer and 
employee is so completely severed 
as to render compensation law Inap- 
plicable. 

Mo.—Gardner v. Stout, 119 S.W.2d 
790, 342 Mo. 1206. 
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(2) Relation held not severed be¬ 
fore assault by foreman on employee, 
and, hence, employee could not main¬ 
tain common-law action for damages 
against his employers. 

Mo.—Gardner v. Stout, supra. 

(3) Assault generally see infra | 
926. 

Eniplo7e6’8 dntles as part of employ- 
ex’8 biudxLess 

(1) Decisive factors in determining 
whether injured employee’s duties are 
part of employer’s business, so as to 
make compensation exclusive reme- 
dy for injuries sustained by em¬ 
ployees of independent contractors, 
are nature of employee*s work and 
nature of employer*s business, and 
unless work is of such special or 
separate character as would not ordi- 
narily or appropriately be performed 
by employer's own employees in pros- 
ecution of his business or as essential 
part thereof, it is part of employer^s 
trade, business, or occupation. 

U.S.—^Isthmian S. S. Co. of Del. V. 

Olivieri, aA.La., 202 F.2d 492. 

(2) Taking of precautlons to 
guard ship cargo is indispensable 
and usual part of trade, business, or 
occupation of every steamship line, 
and, therefore, watchman who was 
employed by Corporation which had 
contracted to provide such protec- 
tlon, and who was injured when 
crates feli on him, was limlted in 
his recovery by compensation stat¬ 
ute. 

U.S.~Isthmian S. S. Co. of DeL v. 

Olivieri, supra. 

Employer as ownex of premises 

Regardless of his status as owner 
of premises where injury occurs, 
employer remains employer in his 
relations with his employees as to 
ali matters arising from, and con- 
nected with, their employment, and 
may not be treated as dual legal 
personality in order to impose Ua- 
bility in addition to that assumed 
under compensation law. 

N.T.—Klein v. Pepe, 99 N.T.S.2d 794. 

Paxtner as employer 

Fact that automobile driver was 
but one member of partnership 
which employed passenger would not 
prevent drlver*s absolution from any 
liability for injuries to pcussenger 
other than that under compensation 
law, 

N.T.—^Klein v, Pepe, supra. 

A compromise agreement entered 
into by painter and bullding compa- 
ny's insurer, which settled compen¬ 
sation case and was approved by 
industrial accident board, was not an 
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mined as of the time of the injury,- and not of the 
commencement of the action.^s It is the employer 
who, by virtue of the compensation statute, is ex- 
empt from the ordinary action or suit for negli- 
gence.^3 

The rule that the compensation act is to be liber- 
ally construed in favor of its applicability is not 
altered by the fact that a plaintiff believes he can 
establish negligence and brings a civil suit for dam- 
ages;^^ the act is to be liberally construed, so as 
to include ali Services that can reasonably be said 
to be within it, not only when the injured person 
seeks its protection, but when he attempts to have 
himself excluded from the coverage of the act.35 

A state compensation act, even though in terms 
exclusive, does not affect an employee*s remedy in 
damages under a federal law which to that extent 
supersedes the state enactment;^® and, where ex- 
clusiveness of remedy is conditioned on the exist- 
ence of certain facts, the bringing of an action for 
damages is not barred in the first instance, but the 
nonexistence of facts on which exclusiveness of 
remedy is predicated must be set up as a defense, 
and proved.^*^ 

The-failure of physicians, employed full-time by 
the employer, to inform an employee of his rights 
under the compensation act has been held not such 


a breach of legal or statutory duty as to make the 
employer liable in damages for the loss of compen¬ 
sation benefits through failure to make a timely 

claim.88 

Stay of proceedings. Where a petition for a set- 
dement under the compensation act, and an action at 
law for damages, both for the same cause of action, 
are pending, the proper practice is to stay the trial 
of the action for damages imtil a final determina- 
tion on the petition.^^ 

Disposition of action wrongfnUy brought Where, 
under the statute, an application under the compen¬ 
sation act waives the right to institute proceedings 
in any court, an action begun after such an applica¬ 
tion should be dismissed.^® Although an action 
at law by an injured employee is erroneously 
brought, both parties being within the provisions of 
a compensation act, the court, in case it has juris- 
diction of proceedings to obtain compensation, 
should not dismiss the action, but should retain it 
for the remedy to which plaintiff may prove his 
right but, where in such case the action is over 
the objection permitted to proceed to trial and judg- 
ment, the judgment must be reversed and the court 
on appeal cannot treat the verdict as an award of 
compensation or direct a judgment for any amount 

on the recor<L^2 


adjudlcatlon that palnter was an em¬ 
ployee at time he sustalned Injuries,, 
and he was not estopped subsequent- 
ly to maintaln action agalnst bulldr 
insr company for injuries sustalned, 
on theory that he was an independ- 
ent contractor at time of injury. 
Tex.—^Lowry v. Anderson-Bemey 
Bldg. Co., 161 S.W.2d 459. 139 Tex. 
29. 

32. Oal.—^Buttner v. American Bell 
TeL Co., 107 P.2d 439, 41 aA.2d 
531. 

33. U.S.—Klrk v. U. S., CJLIdaho, 
232 F.2d 763. 

Pnrview of act 

Cases are hot within purvlew of 
compensation act providing that an 
employer, payingr premiums or com¬ 
pensation provlded by law, shall not 
be liable in damagres at common law 
for injury to an employee unless it 
is made to appear that injured per¬ 
son was an employee of employer. or 
an employee of an independent con¬ 
tractor who carried no Insurance, in 
which case act would apply If in¬ 
juries were received under clrcum- 
stances which would • have made 
Principal liable had employee been 
in his Immediate employment. 

U.S.—Smlth V. Price Bros. Co.. C.C. 
A.Ohlo, 131 P.2d 760, certiorari de- 
nied Price Bros. Co. v. Smlth, 68 


S.Ct 660, 818 U.S. 762, 87 Li.Ed. 
1184. 

34. Cal.—^Preire v. Matson Nav. Co., 
118 P.2d 809, 19 C.2d 8. 

Peterson v. Moran, 246 P.2d 640, 
111 C.A.2d 766—^Moise v. Owens, 
216 P,2d 22, 96 C.A.2d 617. 

Liberal constructlon of acts greneral- 
ly see supra § 20. 

35. U.S.—Isthmian S. S. Co. of Uel. 
V. Olivleri, CA.L.a, 202 P.2d 492. 
‘'If there is to be reasonable con- 

sistency in declsions Involving the 
act courts cannot construe it liberal¬ 
ly In favor of compezisation where 
the workman seeks compensation 
and strictly against compensation 
when he seeks damagres.” 

EAn.—^Bright v. Bragg, 264 P.2d 494, 
601.176 Kan. 404. 

"If the act is to be liberally con¬ 
strued so as to protect all possible 
persons when they seek its protec¬ 
tion, surely it would not do to say 
that the provisions of the statute 
should be restricted when persons, 
in order to recover in tort, are at- 
tempting to have themselves exclud¬ 
ed from the coverage of the stat¬ 
ute.” 

La.—^Thibodaux v. Sun 011 Co., App., 
40 So.2d 761, 766, followed in 40 
So.2d 767, and Baker v. Sun Oil 
Co.. 40 So.2d 767, jand Baker v. J. C. 
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Chance Well Service, 40 So.2d 767. 
afElrmed Thibodaux v. Sun Oil Co., 
49 So.2d 862, 218 La. 453, followed 
in Baker v. Sun Oil Co., 49 So.2d 
864, 218 La. 461, and Baker v. J. C. 
Chance Well Service, 49 So.2d 856, 
218 La. 462-^panja v. Thibodaux 
Boiler Works, App., 2 So.2d 668, 
672. 

36. U.S.--Delaware, L. & W. R. Co. 
V. Peck, N.Y., 255 F. 261, 166 C.C. 
A. 481. 

I7.T.—-Ward V. Brle R. Co., 129 N.B. 
886, 230 N.Y. 230. 

Conflict between state and federal 
laws see supra § 26. 

37. Tex.—^Kampmann v. Cross, Civ. 
App., 194 S.W. 437. 

38. Wash.—^Pate v. General Elee. 
Co., 260 P.2d 901, 43 Wash.2d 186, 
oplnion adhered to on rehearing, 
269 P.2d 589, 44 Wash.2d 919. 

39. R.I.—Simas v. Uugan, 116 A. 
765. 

40. Ohio.—^Zilch v. Bomgardner, 110 
N.B. 459, 91 Ohio St 206. 

41. EAn.—Shade v. Ash Grove Lime, 
etc., Co., 189 P. 1198, 92 Kan. 146, 
afOrmed 144 P. 249, 98 Ean. 257. 

42. Kan.—^McRoberts v. National 
Zinc Co., 144 P. 247. 98 Kan. 864. 

I 71 C.J. p 1482 note 43. 
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b. Federal Acts 

The Long8horemen’8 and Harbor Workers’ Compen- 
sation Act and the Federal Empioyees’ Compensatlon Act 
have been field exclusive wlthln the fields of their opera- 
tion, 80 as to bar actions against their employers by em- 
ployees whose claims come within either act. 

Under the Longshoremen’s and Harbor Workers* 
Compensation Act, 33 U.S.C.A. § 901 et seq., pro- 
viding that the liability of an employer to his em- 
ployee therennder shall be exclusive, but that the 


act shall not apply to the injury or death of a mas- 
ter or member of the crew of any vessel, the exdu- 
siveness of the employer's liability, where the act 
applies, has been judicially declared;^^ the obvious 
purpose of the provision is to make the statutory 
liability of an employer to contribute to his em- 
ployee’s compensation the exdusive liability of 
sudi employer to his employee, or to anyone daim- 
ing under or through such employee, because of his 
injury or death arising out of that employment.'*^ 


43. U.S.—South Chlcago Coal & 
Dock Co. V. Bassett, 111., 60 S.Ct 
644. 809 U.S. 251. 84 L.Ed. 732. 

Continental Cas. Co. v. Thorden 
Line. CJLVa., 186 F.2d 992—De 
Martino v. Bethlehem Steel Co., C. 
C.A.Mass., 164 F.2d 177—^Bowen v. 
Shamrock Towing Co., C.C.A.N.T., 
139 F.2d 674—^Warner Co. v. Nor¬ 
ton. C.C.A.Pa., 137 F.2d 67, afflrmed 
Norton v. Warner Co., 64 S.Ct. 747, 
821 U.S. 665, 88 L.Ed. 931—Garum- 
bo r. Cape Cod S. S. Co., CC.A. 
Mass., 123 F.2d 991. 

Mikkelsen v. The Granville, D. 
C.N.T., 101 F.Supp. 666, affirmed, 

C. A., 191 F.2d 858, rehearing de- 
nied 192 F.2d 809—Rich v. U. S.. 

D. C.N.Y., 81 F.Supp. 687, reversed 
on other grounds, C.A., 177 F.2d 
688—Cioffi V. New Zealand Shii>- 
plng Co., D.CN.Y., 80 F.Supp. 98 
—^Braner v. Brooklyn Eastern Dis- 
trict Terminal, D.C.N.Y., 46 F. 
Supp. 302—Paolillo v. Rederi A/B 
Disa, D.CN.Y., 38 F.Supp. 833— 
Cantey v. McLain Line, D.C.N.Y,, 
82 F.Supp. 1023, affirmed. C.C.A., 
114 F.2d 1017. reversed on other 
grounds 61 S.Ct. 829, 812 U.S. 667, 
86 L.Ed. 1111, rehearing denled 61 
S.Ct. 939, 318 U.S. 598, 85 L.Ed. 
1651—Kraft v. A. H. Bull S. S. Co„ 
D.C.N.Y., 28 F.Supp. 437—Hawn v. 
American S. S. Co., D.CN.Y., 27 F. 
Supp. 410,'affirmed, C.C.A., 107 F. 
2d 999—^Larson v. Todd Shipyards 
Corp., D.CN.Y., 16 F.Supp. 967. 

Cal.—Smrekar v. Bay & River Nav. 
Co., 160 P.2d 86, 69 C.A.2d 664, cer¬ 
tiorari denied 66 S.Ct 338, 826 U.S. 
782, 90 L.Ed. 473. 

D.C.—Brown v. Curtin & Johnson, 
Inc., D.C, 117 F.Supp. 830, af- 
drmed, C»A, 221 F.2d 106, 96 U.S. 
APP.D.C. 284. 

N.J.-^Byrd v. New York Central 
System, 70 A.2d 97, 6 N.J.Super. 
668—Grussie v. Pennsylvania R. 
Co., 64 A.2d 244, 1 N.J.Super. 293, 
certiorari denled 70 S.Ct 146, 338 
U.S. 869, 94 L.Ed. 633. 

N.Yj—^B arbara V. Stephen Ransom, 
Inc.. 79 N.Y.S.2d 438, 191 Misc. 
967. 

Application of ]^ngshoremen*s andj 
Harbor Workers’ Con 9 .p 9 nsation^ 
Act generally see supra § 89., ' 

Effect pf failure to secure pa 3 mien[t. 
of compensation see infra.6 933. -1 


State or federal laws as governing 
see supra S 26. 

"‘The remedy provided by ‘the Act 
is exclusive of any other recourse." 
U.S.—^Massman Const Co. v. Bassett 
D.CPa., 30 F.Supp. 813, 815, re¬ 
versed on other grounds, C.C~4l., 
Bassett v. Massman Const Co., 
120 F.2d 230, certiorari denied 62 
S.Ct 92, 314 U.S. 648, 86 L.Bd. 520. 
IdsnltatioiL of covexage 

(1) Longshoremen*s Compensation 
Act, by restricting compensation to 
injuries occurring on navigable wa- 
ters, and by excluding from Its own 
terms and from Jones Act any reme¬ 
dies agalnst employer for injuries 
infllcted on shore, left stevedore in- 
jured on shore to pursue remedies 
afCorded by local laws which permit 
recovery agalnst employer for inju¬ 
ries infllcted by land torts on his 
employees who are not members of 
crew of a vessel. 

U.S.—Swanson v. Marra Bros., Pa., 
66 S.Ct 869, 828 U.S. 1, 90 L.Ed. 
1045. 

(2) Matters not within scope of 
acts see infra $§ 918-930. 

Merohant Mlarln.e Aot snpearseded 
Longshoremen’s Act supersedes 
Merchaht Marine Act 46 U.S.C.A. § 
688, authorlzing recovery for injury 
to, or death'of, seamen, with respect 
to longshoremen who are injured on 
navigable waters of United States. 
U.S.—^Panama Agencies Co. v. Fran- 
co, C.C.A.Canal Zone, 111 F.2d 263. 

Effect of Eofeiuie Bases Act 

Exclusive nature of remedy afford- 
ed employees entitled to benefits of 
Longshoremen*s Compensation Act 
was not changed by Defense Bases 
Acts, 42 U.S.C.A. $ 1651 et seu, ex- 
tending benefits of Longshoremen's 
Compensation Act to d^ense base 
workers. 

Minu.—^Huhn v, Fpley Bros., 22 N.W. 
2d 3, 221 Minn. 279. 

N.M.—State ex rei, Haddock Engi- 
neers v. Swope, 251 P.2d 266, 66 
N.M. 782. 

Oovexage not affected by amendment 
of othax act 

Amendment to Federal Employers’ 
Liability Act with respect to test to 
be| applied in determining whether 
ai^ t employee is in interstate com- 
mprce does ndt aiffect coverage of 
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Longshoremen’s and Harbor Work¬ 
ers* Act. 

U.S.—Job V. Erie R. Co., D.CN.Y., 79 
F.Supp. 698. 

Effect of ccmtraot 

(1) Where employer expressly 
agreed with employee to carry com¬ 
pensation Insurance pursuant to 
Longshoremen*8 Cpinpensatlon Act, 
as amended by Defense Bases Acts, 
such acts became part of contract, 
and exclusive statutory remedy af- 
forded thereunder for injured em¬ 
ployees could not be defeated or ex- 
tended by resort to a different and 
independent contract provision de- 
slgned for another purpose and hav- 
ing no relatlon to workmen'8 com¬ 
pensation Insurance. 

Minn.—^Huhn v. Foley Bros., 22 N.W. 
2d 3, 221 Minn. 279. 

<2) A stevedoring company, liable 
under contract to govemment for in¬ 
jury to stevedoring employee un- 
losding; s govemment ship because 
of company^s fault in creating an 
unseaworthy place to work, is not 
relleved of liability under contract 
because of provision of Longshore- 
man*s Compensation Act for exclu- 
siveness of liability of employer for 
employe6’s Injury, slnce act limita 
liability of employer to those en? 
titled to damages from injury to, or 
death of, employee wlthout any con¬ 
tract relationship to employer other 
than employment 

U.S.—^U. S. V. Arrow Stevedoring Co., 

' C.ACaL, 175 F.2d 329, certiorari de¬ 
nied 70 S.Ct. 307, 338 U.S. 904, 94 
L.Bd. 667. 

44. U.S.—^Ryan Stevedoring Co. v. 
Pan-Atlantic S. S. Corp., N.Y., 76 
S.Ct. 232, 350 U.S. 124, 100 L.Ed. 
183. 

XdabUlty at law- or in. admlralty 

This section was designed to make' 
employer*s liability exclusive of any 
other liability either at law or in 
admlralty to injured employee or 
anyone sulng in employee’s rlght. 
D.C.—^Hitaffer v. Argonne Co., 188 
F.2d 811. 87 U.SApp.p.C. 67, 28 A. 
L.R.2d 1366, certiorari denied Arr. 
gonne Co. v. Hltaffer, 71 S.Ct. gO,i 
3,40 U.S. 852, 95 L.Ed. 624. . . 

Expesise of trlp for medfeal treat- 
mant 

(1) Where contract of empleijhiMbt- 
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The act imposes an absolute, but limited, liability the coverage of the act, and, therefore, barred by 
on the part of the employer to pay compensation the act from maintaining actions against their em- 
and related benefits, which are exclusive and in ployers for injuries,as where they were held not 
place of ali other liabUity of the employer.« to be members of crews,*7 while others have been 

Particular persons have been held to be within held to be members of crews, and therefore not to 


expressly obligated employers to car- 
ry compensation Insurance pursuant 
to Liongshoremen's Compensation 
Act, as amended by Defense Bases 
Acts, employee injured in Alaska, 
belng entitled to travel expense nec- 
essary to obtain medlcal treatment 
as p^t of compensation award, could 
not sue employers for expense of re- 
tum trlp to St. Paul under anotber 
provlslon of contract requlring em¬ 
ployers to provide free retum trans- 
portation If employee remained on 
job nine months on theory that, al- 
though he dld not remain nine 
months, retum was not voluntary, 
but necessary to obtain medical 
treatment. 

Mlnn.—^Huhn v. Poley Bros., 22 N.W. 
2d 8, 221 Mlnn. 279. 

(2) Munlcipal court of St. Paul had 
no jurisdiction over subject matter 
of action agrainst employers by em- 
plbyee injured in Alaska to recover 
expense of trlp to St. Paul for medi¬ 
cal treatment, where employee was 
entitled to beneflts of Longshore- 
men’s Compensation Act, slnce his 
remedy under Compensation Act was 
excluslva 

Minn.—^Huhn v, Foley Bros., supra. 
46. U.S.—^Fontana v. Pennsylvanla 
R. Co., D.C.N.T., 106 F.Supp. 461, 
afflrmed, C.A,, Fontana v. Crace 
Line Inc. R. Co., 206 P.2d 161, cer¬ 
tiorari denied Fontana v. Huron 
Stevedorlng Corp., 74 S.Ct. 137, 346 
U.S. 886, 98 L.Ed. 390. 

Mlnn.—^Huhn v. Foley Bros., 22 N.W. 

2d 3, 221 Minn. 279. 

Enlargement of lonflr8horemaiL’8 
xights 

Prior to Longshoremen's Compen¬ 
sation Act, longshoreman had a pos- 
sible right of action against vessel 
on which he was injured, against his 
immediate employer, or against any 
one else claimed to be responslble 
for injurlng him, and change in law 
was not intended to reduce his rights, 
but to enlarge them. 

U.S.—^Rederii v. Jarka Corp., D.C.Me., 
26 F.Supp. 304, appeal dlsmissed, 
CC.A., Jarka Corp. v. Rederl, 110 
F.2d 234. 

46. U.S.—Chappell v. C. D. Johnson 
Lumber Corp., C.A.Or., 216 P.2d 873 
—Lo Bue V. U. S., C.A.N.T., 178 
F.2d 628. 

Chrlstlansen v. U. S., D.C.Mass., 
94 F.Supp. 984, afflrmed, CA., 192 
P.2d 199—Portel v. U. S., D.C.N.Y., 
86 F.Supp. 468—Cioffl v. New Zea- 
land Shlpping Co., D.C.N.Y., 80 F. 
Supp. 98—Armento v. U. S., D.C. 
N.T., 74 F.Supp. 198—Eliis v. Gulf 


Oil Corp., D.C.N.J., 48 F.Supp. 771— 
Larson v. Todd Shipyards Corp., 
D.C.N.T., 16 F.Supp. 967. 

Qullty V. United Fruit Co., D.C. 
N.T., 6 F.R.D. 216. 

D.C.—^Fernandez v. Gantz, D.C., 113 
F.Supp. 763. 

N.M.—State ex rei. Haddock Bngi- 
neers v. Swope, 261 P.2d 266, 66 N. 
M. 782. 

Sarbor worker 

U.S.—^De Martlno v. Bethlehem Steel 
Co., C.C.A.Mass., 164 F.24 177. 
Songshoreman 

U.S.—Cataldo v. A/S Gllttre, D.C.N. 
T., 41 F.Supp. 666—^Paolillo v. Re¬ 
derl A/B Disa, D.CJNT.T., 38 F.Supp. 
833. 

Stevedore 

U.S.—Frusteri v. U. S., D.C.N.Y., 76 
F.Supp. 667—^The Tampico, D.C.N. 
Y., 46 F.Supp. 174. 

Actloa TULder Federal Employers’ UU 
ahUlty Act 

(1) Generally. 

U.S.—Scrinko v. Reading Co., D.C.N. 
J., 117 F.Supp. 603—Rist v. Pitts- 
burgh & Conneaut Dock Co., D.C. 
Ohio., 104 F.Supp. 29. 

N.J .—Byrd v. New York Central Sys¬ 
tem, 70 A.2d 97, 6 NJ.Super. 668. 

(2) Railroad brakeman Injured 
while doing a brakeman's work on 
frelght car situated on car float 
moored on navigable waters of Unit¬ 
ed States. 

U.S.—^Pennsylvanla R. Co. v. O’- 
Rourke, N.Y., 73 S.Ct. 302, 344 U.S. 
334, 97 L.Ed. 367, rehearlng denied 
73 S.Ct. 638, 846 U.S. 913, 97 L.Ed. 
1347. 

(3) Employee of Street railroad 
company in District of Columbia. 
D.C.—Kelfer v. Capital Transit Co., 

183 F.2d 808, 87 U.S.App.D.C. 18. 

(4) Where plaintiff was employed 
by railroad company and his Services 
were directly connected with inter¬ 
state transportation, and injury oc- 
curred as he was pulllng a loadedj 
cart down a gangplank from a dock 
to a large freighter afloat on a navi¬ 
gable river, he was covered by Fed- 
eral Employers’ Liability Act, but, 
since he also qualffled under Long- 
shoremen’s Act, remedy under latter 
act was exclusive. 

U.S.—Job V. Brle R Co., D.C.N.Y., 79 
h*.Supp. 698. 

(6) Amendment of 1939 to Federal 
Employers’ Liability Act, enlarg- 
ing scope of act to Include all em- 
ployees whose duties are in further- 
ance of interstate commerce or in 
any way directly, clearly, and sub- 
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I stantiaJly affect interstate commerce, 

I does not exclude railroad employees 
Injured on navigable waters from 
Longshoremen’s Compensation Act. 
N.J.—Gussie v. Pennsylvanla R. Co., 
64 A.2d 244, 1 N.J.Super. 293, cer¬ 
tiorari denied 70 S.Ct 146, 338 U.S. 
869, 94 L.Ed. 633. 

AetloiL under Jones Aot 

U.S.—^Hagens v. United Fruit Co., 

C. C.A.N.Y., 136 P.2d 842—Hawn v. 
American S. S. Co., C.C.A.N.Y., 107 
F.2d 999. 

Conzo V. Moore McCormack 
Lines, Inc., D.C.N.Y., 114 F.Supp. 
966—Kraft v. A. H. Bull S. S. Co., 

D. C.N.Y., 28 F.Supp. 437. 

Cal.—Smrekar v. Bay & River Nav. 
Co., 160 P.2d 86, 69 C.A.2d 664, cer¬ 
tiorari denied 66 S.Ct. 338, 326 U.S. 
782, 90 L.Ed. 473. 

Aotlon under Publio Vessels Aot 
U.S.—Whyatt v. U. S., D.C.N.Y., 92 
F.Supp. 643. 

Aotlon under Safety AppUanoe Aots 
U.S.—^Pennsylvanla R. Co. v. O’- 
Rourke, 73 S.Ct. 302, 344 U.S. 334, 
97 L.Bd. 367, rehearing denied 73 S. 
Ct 638, 346 U.S. 913, 97 L.Ed. 1347. 

Aotlon under Snits in Admiralty Act 
U.S.—Whyatt v. U. S., D.C.N.Y., 92 
F.Supp. 543. 

Compensability under state aot; twL- 
Ught sone 

(1) Fact that employee, Injured on 
barge on navigable water, was en¬ 
titled to compensation under New 
Jersey compensation act did not 
bring him within an exception to 
Longshoremen’s and ECarbor Work- 
ers’ Act. 

U.S,—Scrinko v. Reading Co., D.C. 
N.Y., 117 F.Supp. 603. 

(2) Where person allegedly Injured 
while asslstlng in loading a barge in 
navigable water was not covered un¬ 
der state compensation law, he was 
required to seek remedy for injuries 
under Longshoremen’s and Harbor 
Workers’ Act and could not maintain 
negllgence action in federal court 
against employer regardless of 
whether, at time of Injuries, he was 
within federal jurisdiction or within 
twilight 2one between state and fed¬ 
eral jurisdiction. 

U.S.—Chappell v. C. D. Johnson Lum¬ 
ber Corp., D.C.Or., 112 F.Supp. 626. 

47, U.S.—Grimes v. Raymond Con¬ 
crete Pile Co., C.A.Mass., 246 F.2d 
437—^Hagens v. United Fruit Co., 
C.C.A.N.Y., 136 F.2d 842—Hawn v. 
American S. & Co., aC.A.N.Y., 107 
F.2d 999. 
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be barred by the act from maintaining such actions, 
as discussed infra § 922. 

The Federal Employees’ Compensation Act, 5 
U.S.C.A. § 751 et seq, makes recovery thereunder 
for injured employees of the United States exclu- 
sive,^8 and in place of any and all legal liability of 
the United States or its instrumentalities,^^ so as 
to bar suit under the Federal Tort Qaims Act, 28 
U.S.CA. § 2671 et seq;^^ and suit under the latter 


act has also been held barred where the injured 
employee is entitled to compensation under another 
federal act^i 

While there is authority to the contrary effect,®^ 
the Federal Employees' Compensation Act, under a 
ruling of the United States supreme court, is the ex- 
clusive remedy for civilian seamen on public ves- 
sels,S3 and such a seaman cannot maintain an ac- 
tion under the Public Vessels Act, 46 U.S.C.A. §§ 


Bilis V. Gulf Oil Co., D.C.N.J., 48 
P.Supp. 771—^Mamat v. United 
Fruit Co., D.C.N.T., 39 P.Supp. 103 
—Kraft V. A, H. Bull S. S. Co.. D.C. 

N.T., 28 P.Supp. 437. 

Cal.—Smrekar v. Bay & River Nav. 
Co., 160 P.2d 86, 69 C.A.2d 654, cer¬ 
tiorari denied 66 S.Ct. 338, 326 U.S. 
782, 90 Li.Ed. 473. 

D.C.—^Beddoo v. Smoot Sand & Grav- 
el Corp.. 128 P.2d 608, 76 U.S.App. 
D.C. 39. 

Falnter employed on dook 
U.S.—^De Martino v. Bethlehem Steel 
Co., aCJLMass., 164 P.2d 177. 
Ballroad ‘bralcemasi 
U.S.—^Zientek v. Reading Co., C.APa., 
220 P.2d 183, certiorari denied 76 

S.Ct. 55, 360 U.S. 846, 100 L.Bd. 754, 
rehearlng denied 76 S.Ct. 346, 360 

U. S. 960, 100 L.Bd. 834. 

48, U.S.—Underwood v. U. S., C.A 
Colo., 207 P.2d 862—Posey v. Ten- 
nessee Val. Authority, C.CALAla., 
93 P.2d 726. 

Messig v. U. S., D.C.Minn., 129 P. 
Supp. 671—Stiffler v. U. S., D.C.. 
P€U, 122 P.Supp. 304—^De Vos v. U. 
S., D.CN.Y., 121 P.Supp. 614—Biagi 
. V. U. S., D.C.Cal., 115 P.Supp. 697— 
Thomason v. Works Projects Ad- 
zninistration, D.C.Idaho, 47 P.Supp. 
61, afflrmed, C.C.A, 138 P.2d 342, 
Contra Parr v. U. S., C.A.Kan., 172 P. 
2d 462. 

Henson v. U. S., D.C.Mo., 88 P. 
Supp. 148. 

*‘Such a comprehensive plan for 
walver of sovereign immunity, in 
the absence of speciflc exceptions, 
would naturally be regarded as ex- 
clusive.’* 

U.S.—Johansen v. U. S., N.T., 72 S. 
Ct. 849, 867, 343 U.S. 427, 96 L.Bd. 
1051, rehearing denied 73 S.Ct. 5, 
344 U.S. 848, 97 L.Bd. 660—Mandel 

V. U. S., N.T., 72 S,Ct 849, 343 U. 
S. 427, 96 L.Bd. 1051, rehearing de¬ 
nied 73 S.Ct. 47, 344 U.S. 848, 97 
L.Bd. 660. 

“The Federal Bmployees* Compen¬ 
sation Act . . . [is] a general 

statement of a oongressional pollcy 
favorlng a remedy through compen¬ 
sation rather than by action in tort 
for Federal employees.** 

D.C.—".ewis V. U. S., 190 P.2d 22, 23, 
89 U.SA.PP.D.C. 21, certiorari de¬ 
nied 72 S.Ct. 110, 342 U.S. 869, 96 
LJSd. 653, rehearing denied 72 S.Ct. 
230, 342 U.S. 899, 96 L.B4. 678. 


CommoiL-law remedy 

(1) United States Bmployees* Com¬ 
pensation Act does not deprive em¬ 
ployee of any remedy he may have 
at common law, aJthough employee is 
bound by his election as against 
United States govemment If he re- 
celves compensation under such act. 
Tex.—^National Housing Agency v. 

Orton, Clv.App., 202 S.W.2d 243, er¬ 
ror refused no reversible error. 

(2) Election generally see infra § 
936. 

(3) Pact that employee of federal 
public housing authority had rlght to 
compensation under United States 
Bmployees* Compensation Act did 
not prevent him from bringing com- 
mon-law action for negligent inju- 
ry. 

Tex.—^National Housing Agency v. 
Orton, supra. 

49. U.S.—Underwood v. U. S., CA- 
ColO„ 207 P.2d 862. 

Messlg V. U. S., D.CMinn., 129 
P.Supp. 671. 

Suit against govemment is not 
provided for by act. 

U.S.—White V. Tennessee Valley Au¬ 
thority, D.C.Tenn., 68 P.Supp. 776— 
Thomason v. Works Projects Ad- 
ministration, D.C.Idaho, 47 P.Supp. 
61, afflrmed, C.C.A, 138 P.2d 342. 

T. V. A. employee 

(1) Congress has power to llmlt 
remedy of injured employees of an 
instrumentality of United States, as 
Tennessee Valley authority, to that 
afforded by United States Bmployees’ 
Compensation Act. 

U. S.—Posey v. Tennessee Valley Au¬ 
thority, C.C.A.Al€L, 93 P.2d 726. 

(2) Remedy of injured employee of 
Tennessee Valley authority is not 
action in district court under United 
States Employees Compensation Act, 
but proper proceedings before United 
States employees* compensation com- 
mission, and he cannot bring such 
action, in any event, without flrst ex- 
hausting his administrative remedies. 
U.S.—White V. Tennessee VaL Au¬ 
thority, D.C,Tenn., 68 P.Supp. 776. 

(3) Exclusive remedy of injured 
employees of Tennessee Valley au¬ 
thority is under United States Em¬ 
ployees* Compensation Act, and state 
laws, including common law, do not 
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apply, notwithstanding statutory 
subjection of Tennessee Valley au¬ 
thority to suit. 

U.S.—^Posey v. Tennessee VaX Au¬ 
thority, supra. 

50. U.S.—Sasse v. U. S., CAInd., 
201 P.2d 871. 

Stiffler V. U. S., D.C.Pa., 122 P. 
Supp. 304—^De Vos v. U. S., D.C. 

N. Y., 121 P.Supp. 514—Biagi v. U. 
S., D.aCaL, 116 P.Supp. 697. 

Contra Henson v. U. S., D.C.Mo., 88 
P.Supp. 148. 

Holding to other effeot 

(1) Slnce enactment of Pederal 
Tort Claims Act, an injured em¬ 
ployee has an election to proceed 
under compensation act or against 
govemment in tort. 

U.S.—Parr v. U. S., CLAEan., 172 P. 
2d 462. 

Brown & Root, Inc., v. U. S., D. 

O. Tex., 92 P.Supp. 267, afflrmed, C. 
A, 198 F.2d 138. 

(2) Election generally see infra §§ 
936-988. 

61. D.C.—Lewis v. U. S., 190 P.2d 
22, 89 U.S.APP.D.C. 21, certiorari 
denied 72 S.Ct. 110, 342 U.S. 869, 
96 L.Ed. 663, rehearing denied 72 
S.Ct. 230, 342 U.S. 899, 96 L.Ed. 
673. 

Aot goveming xmited States Fazk 
Folioe 

D.C.—^Lewls V. U. S., supr€L 

52. U.S.—Johnson v. U. S., CLAVa., 
186 F.2d 120. 

McEenney v. U. S., D.GCaL, 99 

P. Supp. 121. 

63. U.S.—Johansen v. U. S., N.Y., 72 
S.CL 849, 343 U.S. 427, 96 L.Bd. 
1061, rehearing denied 73 S.Ct. 6, 
344 U.S. 848, 97 L.Ed. 660—Mandel 
V. U. S., N.Y., 72 S.Gt. 849, 343 U. 
S. 427, 96 L.Ed. 1061, rehearing de¬ 
nied 78 S.Ct. 47, 344 U.S. 848, 97 

L. Ed. 660. 

U. S. V. Pirth, C.ACaL, 207 P.2d 
665. 

Hartzog v. U. S., D.C.CaL, 189 
P.Supp. 47—^Mayo v. U. S., D.C. 
CaL, 139 P.Supp. 46—Swenarski v. 
U. S., D.C.Cal., 124 P.Supp. 200— 
Rookard v. U. a, D.C.N.Y., 124 P. 
Supp. 194—Benet v. The General 

M. L. Hersey, D.GN.Y,, 113 P.Supp. 
826. 

Seamen generally see supra 8 86. 
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781 et scq.®^ This rule of exclusive remedy Has 
also been applied to a seaman-employee of the 
United States on a merchant vessel owned and op- 
erated by an instrumentality of the United States,^5 
so that such an employee cannot maintain a suit 
under the Suits in Admiralty Act, 46 U.S.CA. § 741 
et seq but under other authority a dvilian mem- 
ber of the crew of a merchant vessel of the United 
States has been held not precluded by the Federal 
Employees’ Compensation Act from suing for his 
injuries under the Suits in Admiralty Act,67 and 
the act was held not to bar a tort action by a shore- 
side civilian employee under the Public Vessels 
Act.68 

The fact that an air force base exchange car- 
ries compensation Insurance for its employees, as 
authorized by statute, does not exclude an employee 
from suing the United States under the Tort Qaims 
Act, 28 U.S.CA. § 2671 et seq.6» 

Award of state commission as res judicata, A 
state industrial commissiones final award, which has 
ripened into an enforceable award under the state 
compensation act on the theory that the employee, 
at the time of the injury, was engaged in interstate 
commerce and thus subject to the state compensa¬ 
tion law, is res judicata, preduding him from there- 
after suing his employer under the Federal Employ- 
ers* Liability Act on the theory that he was engaged 


in interstate commerce.^® 

c. Municipal Fensions or Compensation 

The right of a municipal errrpioyee to workmen’8 
compensation or a pension, or to both, has been varf- 
ously determined In accordance with the language of the 
compensation act and of the charter or other statute 
governing the municipality. 

A state compensation law binds cities as employ- 
ers within its terms with respect to city officers and 
employees injured in the city’s Service, 6^ supersed- 
ing similar provisions in the city charter,®^ unlcss 
the act in express terms excludes city employees 
from its benefits when, and as long as, provision for 
them is made in the city charter,®^ or unless the 
charter has been framed by the city independently of 
the legislature under a provision of the state consti- 
tution and is interpreted to entitle the injured em¬ 
ployee to a pension independently of his right to 
compensation,®^ or unless the charter in terms sup- 
plements the act, entitling the employee or his dc- 
pendents to a pension after compensation under the 
act ceases.®6 In the latter case, payment of com¬ 
pensation under the act,®® or waiver by the employee 
of his right thereto,®7 is a condition precedent to a 
pension under the charter. 

Under governing statutes or charter provisions, 
the award or acceptance of compensation may not 
bar the right to a pension;®® but the contrary rul- 


Mlds3ilpin.aiL cadet at xoaxitime acad- 
emy 

U.S.—Sbarbaro v. U. S., D.CJ»a., 112 
F.Supp. 93. 

Dxedffe which was owned and op- 
erated by United States Army and 
which was deepeningr river under su- 
pervlsion of army engrineer corps 
pursuant to congressional appropria- 
tion for river and harbor improve- 
ment was public vessel performlng: 
Public Service and was not employed 
as merchant vessel. 

U.S.—Rodriguez v. U. S., D.aPa., 204 
F.2d 608. 

54. U.S.—Johansen v. U. S., N.T., 72 

S. Ct 849, 343 U.S. 427, 96 L.Fd. 
1051, rehearinsr denied 73 S.Ct 5, 
344 U.S. 848, 97 L.Bd. 660—Man- 
del V. U. S., N.T., 72 S.Ct. 849, 343 
U.S. 427, 96 L.Ed. 1061, rehearing 
denied 73 S.Ct 47, 344 U.S. 848, 97 
L.Bd. 660. 

Rodrlsuez v. U. S., CA.Pa., 204 
F.2d 608. 

Hartzoff v. U. S., D.C.Cal., 139 F. 
Supp. 47—Mayo v. U. S., D.C.Cal., 
139 F.Supp. 46—Swenarski v. U. S., 
D.C.Cal., 124 F.Supp. 200—^Benet v. 
The Q-eneral M. L. Hersey, D.CJN'. 

T. , 113 F.Supp. 826—Sharbaro v. 

U. Sm D.C.Pa.. 112 F.Supp. 93. 

55. U.S.—Sullivan v. U. S., D.C.N. 

130 F.Supp. 53. 


56. U.S.—Sullivan v. U. S., supra. 

57. U.S.—^Inland Waterways Corp. v. 
Doyle, C,A,Mo., 204 F.2d 874. 

Choice of remedies 
-U.S.—Cowan v. Inland Waterways 
Corp., D.C.IU., 121 F.Supp. 683. 

58. U.S.—Gibbs v. U. S., D.aCal., 94 
F.Supp. 586. 

59. U.S.—^Daniels v. Chanute Air 
Force Base Exchange, D.O.I11., 127 
F.Supp. 920. 

60. U.S.—Landreth v. Wabash R. 
Co., C.C,A.I11., 163 F.2d 98, certio¬ 
rari denied 66 S.Ct. 1346, 328 U.S. 
856, 90 L.Ed. 1627. 

FaUuxe to flad as to nature of em- 
ploymeut 

Where evidence was heard by state 
commission, alleged error in failing 
to find that parties were engaged 
in intrastate commerce or interstate 
commerce could have been correct- 
ed by an appeal to supreme court of 
state, and such error could not be 
raised in subsequent action by em¬ 
ployee against employer under Fed¬ 
eral Bmployers' Liability Act. 

U.S.—^Landreth v. Wabash R. Co., 
supra. 

61. Tenn.—Comett v. City of Chat- 
tanooga, 66 S.W.2d 742, 166 Tenn. 
563. 


62. Mich.—^Purdy v. Sault Ste. Ma- 
rle, 165 N.W. 597, 188 Mich. 673, 
Ann.Cas.l917D 881. 

63. Wash.—State v. Carroll, 162 P. 
693, 94 Wash. 631. 

64. Minn.—^Markley v. City of St. 
Paul, 172 N.W. 216, 142 Minn. 366. 

65. Mich.—^Doyle v. City of Saginaw, 
243 N.W. 27, 268 Mich. 467. 

66. Mich.—Doyle v. City of Sagi¬ 
naw, supra. 

67. Mich.—Bross v. City of Detroit, 
247 N.W. 714, 262 Mich. 447. 

68. CaJ.—Johnson v. Board of Po- 
lice and Fire Pension Oom*rs of 
City of Long Beach, 170 P.2d 48, 
74 C.A.2d 919—Tyra v. Board of 
Police and Fire Pension Com'rs of 
City of Long Beach, 162 P.2d 36, 
71 C.A.2d 60. 

Piremau 

(1) A member of city fire depart- 
ment who became totally and per- 
manently disabled in course of his 
employment was entitled to receive 
benedts of compensation act and of 
Firemen’s Pension Act, and it was 
immaterial under which act he flrst 
accepted benefits, as against conten- 
tion that such recovery allowed him 
double protection and double compen¬ 
sation for same injury. 
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ing has also been made,®^ and under a provision of 
the compensation act that injured policemen or fire- 
men, or their dependents, are not entitled to both the 
benefits provided by the act and “like benefits” pro- 
vided by municipal charter, the quoted phrase does 
not mean benefits coextensive in every detail, or 
identical, but benefits similar in salient features.^® 

Where the act excludes city employees who have 
pension rights under the charter from compensation 
under the act,*^! or where the charter supplements 
the act, giving the employee an election between 
compensation under the act and pension under the 
charter, the employee is not entitled to elect be¬ 
tween compensation or pension, on the one hand, 
and a right to sue for damages, on the other. A 
statute requiring a city employee to elect between 
workmen’s' compensation and a pension does not 
deprive the legislature of its power, after an election 
to take compensation has been made, to recognize 
long and faithful Service by a pension in contraven- 
tion of the policy of the statute.'^^ 

Credit of compensation payments against pension» 
A dty is not entitled to credit against the pension 
due an employee any payments made to him under 
the workmen’s compensation act;*^^ the employee is 
entitled td his entire pension without set-oflF or de- 

ductibnJ5 


d. Failure to Fnmish, or Negligence in Fnmish- 
ing, Medical Treatment 

Authorities differ as to whether an Injured employee 
having a remedy under the compensation act may sue 
his employer, or the latter’8 Insurer, for negligence in 
connection with the medicai or surgicai treatment of the 
employee. 

Where an employer, in addition to subscribing to 
the workmen’s compensation act, makes a separate 
contract with employees to furnish medical treat¬ 
ment for illness or injuries in consideration of de- 
ductions from wages, the remedies under act and 
contract are cumulative, and the employer’s liability 
on the contract is not affected by the act;^® but, 
where an employee^s only right to be fumished 
medical treatment by his employer is his right to 
recover therefor in a proceeding before the compen¬ 
sation commission, he may not sue to recover dam¬ 
ages for the employer’s breach of statutory duty to 
furnish the treatment, as discussed infra § 936. 

Particular evidence has been held to establish 
the fact that the employer did not refuse to provide 
medical treatment, so as to be estopped to invoke 
the defense, to an action for injuries, that the em¬ 
ployee was within the compensation act^'^ The only 
effect of an employeris failure to provide medical 
treatment for the injured employee, and his denial 
of liability therefor, is to authorize the employee to 
employ a physician of his own choosing and re- 
cover the expense of medical treatment in the pro¬ 
ceeding before the compensation commission.*^® 


Neb.—City of Liincoln v. Steffens- 
meyer, 279 N.W. 272, 134 N6b. 613, 
119 A.L.R. 914. 

(2) Wltb respect to whether flre- 
xnen's pension was , compensation 
within compensation act, sectlon pro- 
vldlnfiT that election under act shall 
be a surrender by parties of their 
rlgrht to* any other method, form, or 
amount of compmsatlon must' be 
cpnstrued with other sectlohs of act. 
'Neb.^^-City of Lincoln v. StefCensmey- 
er, suprcu 

69. N.J.—ODeLorenzo v. iSoard of 
' Com*rs of City of Newark, 46 A. 

2d 686, 134 N.J.Law 7. 

Blffht to pensloiL held walved 
Any rlgrht to a pension whlch city 
employee may have had in 1930 was 
walved by his contlnulngr In employ 
of City, by acceptlngr compen^tlon 
benefits for more than ten years for 
Injuries sustalned during: employ- 
ment with city, and by failure to take 
proceedlngrs to revlew action of city 
in denyingr his application for a pen¬ 
sion. . . 

N.J.—ODeLorenzo v. Board of Coin*rs 
of City of Newar^ s^ra., 
Employee held not retlved < 

A City employee recelvlns eompen- 
•atlon .b^efil^ 4 jfor .disablilty whldh 
101 C.J.S.—24 


arose out of, and in course of, em- 
ployment With city continued to be 
an employee of city and was not en¬ 
titled to receive also a pension as a 
retired employee. 

N.J.—ODeLorenzo v. Board of Com’rs 
of City of Newark, supra. 

.CoiULby^s knowledflre of pension Im- 
puted to Insorer 

County was chargeable with fpll 
'knowledgre of county pension graut- 
-ed former employee after he had 
been awarded compensation for per¬ 
manent partial Incapacity, and such 
knowledge must be imputed to coim- 
ty’s Insurance carrler actively de- 
fending subsequent proceeding for 
addltional compensation for Increas- 
ed incapacity. 

N.J.—^Breheny v. Essex County, 64 A- 
2d 664, 186 N.J.Law 87, afflrmed 57 
A.2d 26, 136 N.J.Law 624. 

7a Mlch.—^MacKay v. City of Fort 
Huron, 284 N.W. 671, 288 Mlch. 129. 
Effeot of nnrolated Ohaarter provi¬ 
sibus 

Pr^yislpn is not limlted by clause 
declaring that it does not affect 
charter benefit provlslons bearlng no 
relationi to p^oviSions of act. 
Mieh.^T*MaoKay v. City of Fort Hur- 
ont, eRtiPsa.:-' .-i 
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71. Wash.—State v. Carroll, 162 P. 
693, 94 Wash. 531. 

Election between compensation and 
damages generally see infra S§ 
936-938. . - 

72. Mlch.—^Bross v. City of Detroit, 
247 N.W. 714, 262 Mlch. 447. 

73. Mass.—Ollvier v. City of Pali 
River, 28 N.E.2d 228, 306 Mass. 376. 

Betnstatement to make xetiresneiLt 
posslble 

Mass.—Qltvier v. City of Pali River, 
supra. 

74i Cal.—^Holt V. Board of Folice 
and Pire Fension Com’rs of City 
of Long Beach, 196 F.2d 94, 86 C. 
A.2d 714—Vero v. Sacramento City 
Employees* Retirement System, 107 
P.2d 82, 41 C.A.2d 482. 

76. Cal.—^Holt V. Board of Folice 
and Pire Com*rs of City of Long 
Beach, 196 P.2d 94, 86 CJLid 714. 

70. W.Va.—^Ashby v. Davis Coal & 
Coke Co., 121 S.B. 174, 96 W.Va. 
872, 83 A.L.R. 1201. 

77. Mo.—^Klaslng v. Pred Schmitt 

Contracting Co., 73 S.W.2d 1011, 
336 Mo. 721. 1 ^- u 

78. Mo.—^laslng v. Pred Schi^tt 

Contracting Co., supra. * ^ ^ “ 
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An injured employee cannot maintain an action 
against his employer^s compensation insurer on the 
theory that it is guilty of negligence or breach 
of contract in causing a delay in the hospitalization 
•of the employee through failure to guarantee hos- 
pital expenses.75 

The great weight of authority has been held to be 
to the effect that an employee may not recover 
from his employer, or the latter^s Insurance car- 
rier, damages for aggravation of his injury result- 
ing from the negligence of a physician in examina- 
tion or treatment performed as prescribed by the 
workmen’s compensation act;80 such malpractice 
is regarded as constituting a natural consequence 
of the primary injury,and the compensation act 
affords the exclusive remedy for the compensable 
aggravation of an injury by a physician, as far as 
the liability of the employer or his insurer is con- 

•cemed.S2 

So, where an employee suffering from a com¬ 
pensable injury is entitled to proceed before the 
industrial commission for aggravated disability 
■caused by negligent performance of an operation 
undergone at the request of the insurance carrier, 
he is not entitled to maintain an action against the 
carrier for physicians’ negligence.*^ in the absence 
of constitutional restriction, a compensation law 
permitting*^ or requiring*5 the employer to fur- 
nish proper medical treatment, or providing for 
readjustment of compensation in case of aggrava¬ 


tion of disability,*® or providing that no action shall 
be brought against any employer subject to the act 
by any employee to recover damages for malprac¬ 
tice or improper treatment received by such em¬ 
ployee from any physician or hospital,**^ confines 
the injured employee to his remedy under the stat¬ 
ute, precluding action against the employer for phy- 
sician^s malpractice. Under such circumstances the 
employer is not liable in damages on the ground that 
disability resulting from malpractice is nonaccident- 
al where under statute only accidental injury is 
compensable.** A compensation act has also been 
held to bar an action by an injured employee against 
his employer based on the alleged failure of the 
latter to provide competent medical Service and his 
alleged affirmative wrong in furnishing an incompe- 
tent nurse whose treatment aggravated the injury.** 

Under other authority, an action against an em¬ 
ployer based on a physician’s negligence in treat- 
ing the injured employee is not barred by a previous 
proceeding in court sustaining the action of the 
industrial commission;*® and an employee, injured 
in the course of his employment, is not limited, as 
against his employer, to his remedy under the com¬ 
pensation law, where he alleges negligent diagnosis 
by the employer^s physician and the employer*s fail¬ 
ure to provide proper facilities and competent phy- 
sicians.*! Where the aggravation of injuries is the 
resuit of the insurance carrier^s wrongful act and 
is not compensable under the act, the employee may 


”79- N.T.—^Penn v. Standard Acc. Ins. 
Co., 164 N.T.S.2d 618, 4 AD.2d 796. 

50. U.S.—Schulz V. Standard Aco. 
Ins. Co. of Detrolt, D.C.Wash„ 126 
F.Supp. 411, construing Idaho stat¬ 
ute. 

Itights of employee against physi¬ 
cian or surgeon guilty of malprac¬ 
tice see infra § 1048. 

51. Mo.—Schumacher v. LesUe, 282 
S.W.2d 913, 860 Mo. 1238. 

Hughes V. Maryland Casualty 
Co., 76 S.W,2d 1101, 229 Mo.App. 
476. 

■82. Mo.—Schumacher v. Leslie, 232 
S.W.2d 913, 360 Mo. 1238. 

Insurer as not “third person” 

(1) Under act, insurer Is made pri- 
marily liable, and Is not a “third per- 
aon.*' 

Mo.—Schumacher v. Leslie, supra. 
Hughes V. Maryland Casualty 
Co., 76 S.W.2d 1101, 229 Mo.App. 
476. 

(2) Primary liability of insurer 
generally see supra § 376. 

83. Cal.—^Nelson v. Associated 

Indem. Corp., 66 P.2d 184, 19 CLA 
2d 564. 


84. Ala.—Nall v. Alabama Utilities 
Co., 138 So. 411, 224 Ala. 83. 

85. U.S.—Compton v. Carter Oil Co., 
C.C.AOkl., 283 P. 22. 

88. Wash.—^Ross v, Erickson Constr. 
Co., 166 P. 168, 89 Wash. 634, L.R. 
A.1916P 319. 

87. Ky.—^Morrison v. Carbide & Car- 
bon Chemicals Corporation,' 129 S. 
W.2d 647, 278 Ky. 746. 

71 C.J. p 1481 note 36. 

Wrongs not constituting malpraotioe 
or eztended disability 

(1) Under such provision, em¬ 
ployee, compensated for injury, held 
entitled to bring action against em¬ 
ployer who was alleged to have con- 
flned employee in hospital against his 
will and compelled him to submit to 
examinations, since such wrongs 
were not malpractice or Improper 
treatment of compensable injuries 
and did not constitute extended dis¬ 
ability. 

Ky.—Powers v. Middlesboro Hospi¬ 
tal, 79 S.W.2d 891, 268 Ky. 20. 

(2) Such provision does not pre- 
clude action by employee against em¬ 
ployer to recover damages for inju¬ 
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ries caused by negligent treatment of 
his injured eye by person in charge 
of employer’s first aid station, on 
ground of employer^s negligence in 
selecting and employlng unskilled 
and incompetent person to care for 
injured employees; action is not 
based on malpractice in any sense 
of term. 

Mont—Vesel v. Jardine Min. Co., 100 
P.2d 75, 110 Mont 82, 127 AL.R. 
1093. 

88. Colo.—^Hennig v, Crested Butte 
Anthracite Mining Co., 21 P.2d 
1116, 92 Colo. 459. 

89. N.T.—Young v. International 
Paper Co., 122 N'.T.S.2d 30, 282 
App.Div. 760. 

90. Cal.—Steiner v. Goodyear Tire & 
Rubber Co. of Califomia, 800 P. 
980, 116 C.A 162. 

91. N.T.—Robison v. State, 82 N.T. 
S.2d 388, 268 App.Div, 240. 

Beason for mle 

Alleged negligence, in so far as 
provision for diagnosis and treat¬ 
ment was concemed, did not arise 
out of employment. 

N.T.—^Robison v. State, supra. 
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recover damages therefor in an independent ac- 
tion against the carrier.^2 Where a compensation 
act does not require an employer to render medical 
aid and attention to an injured employee, an em¬ 
ployer voluntarily and gratuitously assuming to 
render such aid is held to the same measure of duty 
as any other person in the same situation;®^ so, 
the act does not deprive an employee of the right 
to sue his employer for damages caused by negli- 
gent treatment of an injury, incurred in the course 
of the employment, by an unskilled and incompe- 
tent person to whom he is sent by the employer for 
examination and treatment.^^ 

Where the statute provides that, if an employee 
submits to an operation he shall, in addition to the 
surgical benefits therein provided for, be entitled 
to compensation for his actual disability following 
such operation, the employee is entitled to have the 
award opened and additional compensation allowed 

under this provision.^5 

Raven Red Ash Coal Co., 20 S.B. N.J.Super. 9. modifled on other 
2d 630, 634, 179 Va, 790. grounds 102 A.2d 44. 14 N.J. 266. 

71 C.J. p 1482 note 62. ^'The court wlll not eztend opera- 

'The Workmen*8 Compensation Act tion of the defenslve provisions of 
is exclusive in so far ae it covers the Workmen's Compensation Act to 
the field of industria! accidents, but bar actions to recover for liabilities 
no further. To the extent that the which, althougrh they may be in some 
fleld is not touched by statute, we Indirect way connected with an em- 
think that the legrislature intended ployer-employe relationship, do not 
that the employ6e's common-law arise out of, or depend upon it, and 
remedies against an employer are to are not expressly Included within the 
be preserved unimpaired.** terms of the statute.” 

Va.—Grlfflth v. Raven Red Ash Coal CaL—^Duprey v. Shane, 249 P.2d 8, 16». 
Co., 20 S.H.2d 630, 634, 179 Va. 790. 39 C.2d 781. 

“The statute is a substitute for wrong or oontractual obUffatlon 
the common law on the subject Where an employee’s cause of ac- 
which it covers and so far as It tion agrainst his employer is predi— 
goes. But it does not alfect rights cated on some wrong or contractual 
and WTongs not within Its purview obligation, compensation and satls- 
or which by implicatlon or express faction for which is not fumlshed by^ 
negation are excluded.” compensation act, employee majr 

Mlnn.*—Rosenfleld v. Matthews, 275 xnalntain a common-law action 
N.W. 698, 699, 201 Minn. 113— against his employer. 

Donnelly v. Minneapolis Mfg. Co., Ohio.—Bevis v. Armco Steel Corp., 
201 N.W. 306, 306, 161 Minn. 240. App., 93 N.EJ.2d 33, appeal dls- 
ClBlm BTLbJeot to elective provisions missed 91 N.E.2d 479, 163 Ohio St. 

Damage clalmed by an employee 366, certiorari denied 71 S.Ct. 37,. 

against employer arising out of a 340 U.S. 810, 95 Li.Bd. 696, rehear- 

New Jersey employment is within ing denied 71 S.Ct. 192, 340 TJ.S.. 

exclusive orlginal jurisdlction of 886, 96 L.Ed. 682. 

New Jersey commissloner of labor, siander 

under compensation act, only if Pact that matters complalned of' 
claim is in fact, as well as in law, jjy employees in siander action. 
such a claim for compensation as Is against department store arose out 
subject to elective provisions of act. in course of, their employ- 

U.S.—Ivancik v. Wrlght Aeronautical ^ent could not Justify transfer to- 
Corp., D.C.N.J., 68 F.Supp. 270. compensation commission, slnce 
98. U.S.—Canon v. U. S., D.C.CaL, compensation statute does not in- 
111 F.Supp. 162. clude siander or damage to character- 

IU.—Mueller v. Elm Park Hotel Co., ^ basis for compensation to em- 
63 N.E.2d 366, 391 111. 391. ployees. 

Minn.—^Foley v. Western Alloyed Ark.—Braman v, Walthall, 226 S.W. 
Steel Casting Co., 18 N.W.2d 641, 2d 342, 216 Ark. 682. 

219 Minn. 671. Palse representations 

N.J.—Bstelle v. Board of Bd. of Injured employee’s remedy, If any. 
Borough of Red Bank, 97 A.2d 1, 26 for employer*s Insurance carrier*st 
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92. Okl.—^^tna Liife Ins. Co. v. 
Watts, 296 P. 977. 148 Okl. 28. 

98. Mont—Vesel v. Jardine Min. 
Co., 100 P.2d 76, 110 Mont. 82. 127 
A.L.R. 1093. 

94. Mont—Vesel v. Jardine Min. 
Co., supra. 

fiijiiry not sxlslng out of, or In 
course of, employment 
An injury to employee*s eye as 
resuit of negligent treatment thereof 
at first-aid station, operated by cor¬ 
porate employer some distance from 
its premises, by person in charge of 
such station, did not arise out of, 
and in course of his employment, 
within compensation act, which there- 
fore did not bar such employee’s 
recovery of damages from employer 
in common-law action, although in¬ 
jury necessitating treatment occurred 
in course of employment 
Mont—^Vesel v. Jardine Min. Co., 
supra. 

96. Ky .—^Black Mountaln Corpora¬ 
tion V. Middleton, 49 S.W.2d 318, 
243 Ky. 527. 

96. Okl.—Markley v. White, 32 P.2d 
716, 168 OkL 244. 

97. U.S.—^Boal v. Electric Storage 
Battery Co., C.CAuPa., 98 P.2d 
816. 

Minn.—^Poley v. Western Alloyed 
Steel Casting Co., 18 N.W.2d 641, 
219 Minn. 671. 

Or.—^Bigby v. Pelican Bay Lumber 
Co., 147 P.2d 199, 173 Or. 682. 
Pa.—Simon v. Allegheny-Plttsburgh 
Coal Co., 34 Pa.Dist & Co. 643, 87 
Pittsb.Leg.J. 41. 

S.C.—Corpus Juris quoted in Stewart 
V. McLeUan’s Stores Co., 9 S.E.2d 
36, 37, 194 S.C.-60. j 

Va—Corpus Juris oited in Grlfflth v. I 


Pain and suffenng, Where the compensation law 
authorizes the industrial commission to award com¬ 
pensation to an injured employee in an amount suf¬ 
ficient to compensate him for the resuit of the in¬ 
jury, although it was aggravated by the negligence 
or carelessness of the physician selected by the em¬ 
ployer, the court has no authority in law to render 
a judgment for pain and suffering resulting there- 
from.26 

§ 919. Matters Not within Scope of Acts 

Rights and remedies of employers or employees, other 
than those provided by the compensation acts, are not 
barred as to matters not within the scope of the acts. 

A compensation act excludes other remedies only 
when the conditions existing in a particular case 
have brought it within the terms of the act;®^ 
where the act is inapplicable, the common-law and 
statutory remedies of the employee remain intact 
or are not barred.28 
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The mere fact that employer and employee are 
subject to the act does not deprive them of their 
common-law remedies if conditions in the case 
place it outside the scope of the act,®^ as, for ex- 
ample, where the injury suffered was not caused by 
an accident, as discussed infra § 923, or did not re¬ 
suit in disability.i So, it may be provided by stat¬ 
ute that in all cases where the conditions of compen- 
sation do not concur, the liability of the employer is 
the same as though the provisions with respect to 
compensation had not been enacted.^ 

§ 920. -Employments Not within Act 

Remedies other than those provided by the compen¬ 
sation act are avaiiable to an employee Injured in an 
empioynrrent outside the scope of the act. 


Where the compensation act, by its terms, applies 
only to employments of a particular kind or for a 
restricted purpose, common-law or statutory reme¬ 
dies are avaiiable to an employee injured in an em- 
plo 3 mient outside the scope of the act,3 as, for ex- 
am:'le, in an employment not classified as hazard- 
ous,^ or in a trade, business, or occupation not car- 
ried on by the employer for pecuniary gain,® or in 
a business other than loading or unloading in con- 
nection with carriage by land and water.® Likewise, 
a suit for damages may be brought where the em¬ 
ployment is casual and not in the usual course of 
the employer’s business J 

Where the compensation act provides that it shall 
not apply to railroad employees engaged in "train 


false representations, Induclngr elec- 
tlon to accept payment of damages 
by one other than employer, is not 
within compass of compensation law. 
Mlch.—^Tews v, C. F. Hanks Coal Co., 
255 K.VSr. 227, 267 Mich. 466. 

90. 111.—^Foreman Bros. Banking Co. 
V. Kelly-Atkinson Const. Co., 218 
111.App. 356. 

S.C.—Corpus Jtixls q.iioted in Stewart 
V. McLellan*s Stores Co., 9 S.E.2d 
35, 37, 194 S.C. 50. 

Medioal aspenses of volnntesir flre- 
man 

A volunteer flreman who has been 
injured in course of his duties as 
such, and who has been reimbursed 
under provisions of compensation act 
for medical expenses Incurred during 
flrst thirty days aJfter injury, is 
entitled to maintain an actlon in 
assumpsit against borough, under 
another statute, for similar expenses 
incurred after expiration of thirty- 
day period. 

Pa.—Stanger v. Borough of West 
Vlew, 33 Pa.Dist. & Co. 247, 86 
Pittsb.L.eg.J. 418, 80 Mun.L.R. 1, 

1. S.C.—Coxpna Juris gnoted In 
Stewart v. McLellan^s Stores Co., 
9 S.E.2d 35, 37, 194 S.C. 50. 

71 e.J. p 1483 note 55. 

2. Cal.—Liberty Mut. Ins. Co. v. Su¬ 
perior Court in and for Los An- 
geles County, 145 P.2d 844, 62 CAl. 
2d 601. 

3. N.H.—Davls V. W. T. Grant Co., 
2 A.2d 448, 89 N.H. 520. 

W.Va.—^Prltt V. West Wlrglnla 

Northern B. Co., 51 S.E.2d 105, 
82 W.Va. 184, 6 A.L.R.2d 662, cer¬ 
tiorari denied West Virginia North¬ 
ern B. Co. V. Pritt, 69 S.Ct. 891, 
336 XT.S. 961, 93 L.Ed. 1113. 
Employments within act see supra 
§4 27-36. 

Xntrautate or interstate employxnent 
(1) Compensation laws are Intend- 
ed to .cover ihtrastate employment. 


only, and either employment in In- 
trastate activity must be shown to 
be clearly separable from interstate 
employment and therefore within 
compensation law, or that employee 
was employed In interstate com- 
merce, in whlch event he would 
not be entitled to beneflts from state 
fund, but must look to common law 
or to Federal Employers* Liability 
Act for relief, in event of injury. 
W.Va.—^Pritt v. West Virginia North¬ 
ern B. Co., 61 S.E.2d 106, 32 W.Va. 
184, 6 A.L.B.2d 562, certiorari de¬ 
nied West Virginia Northern B. 
Co. V. Pritt, 69 S.Ct 891, 336 U.S. 
961, 98 L.Ed. 1113. 

<2) Operation of state compensa¬ 
tion acts in intrastate or interstate 
commerce generally see Commerce § 
78 e (4) <c), 

4* Wash.—^Parker v. Pantages The- 
ater Co., 264 P. 1083, 143 Wash. 
176. 

DatyminaiWoii of haxardoua diar. 
aoter 

In a common-law action for dam¬ 
ages by an employee against em¬ 
ployer for Injuries sustained in 
course of employment, court is not 
bound by descriptlon of employment, 
but looks further to particular na¬ 
ture of Work which employee was 
doing to determine whether his work 
was in fact extrahazardous or In- 
cidenta,! to operation of an extra¬ 
hazardous enterprise within compen¬ 
sation act 

Md.—Cox V. Sandler^s Inc., 120 A.2d 
674, 209 Md. 198. 

Seonrlng eompensation for uoiu 
harardous oocupatiou. 

An employer clahning that he has 
secured compensation to employees 
not engaged in hazardous occupa¬ 
tion and that Injured employee’s sole 
remedy is under compensation law 
must prove that he has become sub¬ 
ject to provisions of such act; to 
defeat admlnistratrix’ recovery of 
damages for farm laboreris death | 

372 


from his employer on ground that 
her exclusive remedy is under com¬ 
pensation law, defendant must show 
that notices that he had obtained 
pollcy securing payment of compen¬ 
sation thereunder to his employees 
were posted In his place of business. 
N.T.—De Antonis v. Catalano, 9 N.Y. 
S.2d 438, 256 App.Div. 10. 
OooupatloiL of oaddy at a golf olnb - 
is not a hazardous employment with¬ 
in purview of compensation law so 
as to make recourse to compensation 
law caddy*s exclusive remedy for 
injuries sustained in course of such 
employment 

N.T.—^Murphy v. Elmwood Country 
Club, 50 N.T.S.2d 831. 

5. N.T.—^Merriam v. Brooks, 196 
N.T.S. 257, 203 App.Div. 52. 

Flood ooatrol dam 

(1) Under compensation act pro- 
vision excludlng coverage of agri- 
cultural pursuits and employment 
not ceuTied on by employer for sake 
of pecuniary gain, a private person 
constructlng a flood control dam 
merely for good of publlc generally, 
and not for profit is exduded from 
deflnition of an “employer,’* and is 
not exempt from an employee’s com¬ 
mon-law actlon for damages. 

U.S.—Kirk V. U, S., CLAIdaho, 232 

F.2d 763. 

(2) So, United States, whlch was 
interested in constructlng a flood 
control dam on government property 
and which had let contract for thls 
purpose, was not an employer of a 
contractoi^s injured employee, and 
was not exempted from suit under 
Tort Claims Act, by Idaho statute 
exempting employers from cozximon- 
law actlons, 

U.S.—Kirk v. U. S., supra. 

6. III.—Bastle V. Chlcago, B. L & 
P. By. Co.. 205 IlhApp. 298. 

7. Colo.—^Heckman v. Warren, 238 
P.2d 854, 1^4 Colo. 497. 

Pa.—Jabour v. Mas; Com.Pl.. 80 
North.Co. 996. 
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Service,” the quoted phrase was not intended by 
the legislature to include involved relationships of 
railroad employees, or to apply to the general busi- 
ness of the railroad, but to be limited to employees 
engaged in the movement of trains.^ 

Where the employment is partly within and part- 
ly without the scope of the compensation act, and 
Ihe act, or an amendment thereof, further provides 
that “to the extent that the payroll of such work- 
man may and shall be clearly separable and distin- 
guishable,” the part of the employment within the 
act shall be separated from the part without, the 
employee is entitled to his common-law remedies if 
his injuries were received while engaged in the 
part of the employment outside the act.^ 

§ 921, - Employers Not within Act 

An employer excluded from, or not Included In, the 
compensation act Is llabie at common law for damafles 
resulting from his own wrong. 


An employer who rs excluded from, or not in- 
duded within, the compensation act is liable at com¬ 
mon law for damages resulting from his own 
wrong,as in tiie case of employers of minors in 
violation of the child labor law of the state, as dis- 
cussed infra § 930. Exclusion from the enumeration 
of employers subject to the act contained in one sec- 
tion thereof does not so operate where another sec- 
tion provides for the right of employers generally 
to accept the act and defendant has accepted by op- 
erating thereunder.^i 

§ 922. -Employees and Persons Injured 

Not within Act 

An employee not subject to, or not covered by, the 
compensation act retalns the right to sue his employer 
for negllgence. 

Employees and servants who are not subject to, 
or are not covered by, the compensation act ,12 as 


8. Ind.—Cbicago, M., St. P. & P. R. 
Co. V. Cox, 7 N.B.2d 1008. 103 
Ind.App. 364. 

Xbnployee b.^ not eiifiraflred in. 
train servloe, so that he could not 
bring actlon under Employers* Llabil- 
Ity Act for Injuries suatained. 
Ind.—Chicago, M., St P. & P. B. Co. 
V. Cox, supra. 

SngagemeBLt in interstate oommeroe 
&ot deterxninative 

Whether railroad employee is en¬ 
gaged in interstate commerce within 
Pederal Employers* Liability Act 45 
n.S.C.A. § 61 et seq, is not determina- 
tive of whether he is engaged in train 
Service within statutory exceptlon to 
application of compensation act. 

Ind.—Chicao. M., St P. & P. R. Co. 
V. Cox, supra 

8. Wash.—^McEachran v. Rothschild 
& Co.. 241 P. 969, 136 Wash. 260. 
71 C.J. p 1483 note 62. 

10. S.C.—Crlbbs v. Southern Coat- 
ings & Chemical Co.. 62 S.E.2d 605. 
218 S.a 273. 

71 C.J. p 1488 note 64. 

Employers within act see supra 9§ 
37-.68. 

Failure to comply with act see infra 
§ 932. 

Employer of fewer 'Oiaa specifled 
nnmber of employees 
Mich.—Viaene v. Mlkel, 54 N.W.2d 
765, 349 Mich. 533. 

A <dty was not relleved from ita 
common-law liability. for injuries of 
its employee by reason of Insurance 
policy. which it cajrried, in form 
similar to that ordlnariiy Issued to 
subscribers under compensation act, 
but based on assumption that city 
could not become a subscriber, and 
containlng an indorsement by which 
insurer agreed to voluntarily^ pay, 
comp^sation regardlesa of whether:. 


or not employee would have a legal 
clalm under compensation act against 
City. 

Tex.—Great American Indemnity Co. 
V. BlaJfcey, Civ.App., 107 S.W.2d 
1002, error dismissed. 

11. 111.—^Wangler Boiler & Sheet 
Metal Works Co. v. IndustriaI 
Commlssion, 122 N.E. 366, 237 Hl 
118. 

12« Cal.—Devens v. Goldberg, 199 P. 
2d 943, 83 a2d 173. 

Mlnn.—^R 3 ran v. Twin City Whole¬ 
sale Grocer Co., 297 N.W. 706, 
210 Mlnn. 21. 

Pa.—Snyder v. I. XJnterberg & Co., 
Com.Pl., 67 York Lieg.Rec. 92. 
Employees. within act see supra S§ 
59-119. 

Persons not employees see supra S 
917. 

Effeot of aooeptaaoe of aot 

The acceptance of the compensa¬ 
tion act by an employer does not 
relieve hlm of liability in actlons 
at common law by employees not 
covered by the act, 

N.BC.—^Davis v. W. T. Grant Co., 2 A. 

2d 448, 89 NJS. 520. 

Employee of independeat oontraotor 
or saboontraotor 

(1) An employee of independent 
contractor or subcontractor perform- 
ing Work which is merely incidental 
to, and no part of or process in, the 
trade or business conducted by Prin¬ 
cipal is not covered by compensa¬ 
tion Insurance of Principal and can 
recover damages from Principal in 
common-law actlon for injuries 
caused by negllgence of Principal or 
his employees. 

MaSs.—Dubois v. Soule Mill, 32 N.E. 
2d 886, 323 Mass. 472. 

^.(2) Where manufacturer employed 
independent contractor to do excava- 


tion Work required in construction 
for manufacturer of piant facility to 
be used in manufacturer*s business, 
excavation work was not a **part of 
employer*s regular business** and In¬ 
dependent contractor was not a “con¬ 
tractor,** within compensation act, 
so as to make manufacturer liable 
as a statutory employer for injuries 
sustained by contractor*s employee, 
while engaged in work on manufac- 
turer*s premises for contractor; hence 
employee was not barred from bring- 
Ing a common-law actlon against 
manufacturer for his injuries. 

Pa.—^Allen v. Babcock & Wilcox 
Tube Co., 52 A2d 314, 366 Pa. 
414. 

(3) Suit against statutory em¬ 
ployer or third person liable for 
injury see infra 9 986 d. 

WaltresB 

OkL—^McAlester Corp. v. Wheeler, 
239 P.2d 409, 206 OkL 446. 

asaster or member of orew 

(1) Employees held members of 
crew, 80 as to be entitled to sue em¬ 
ployers tmder Jones Act, 46 U.S.CA. 
§ 688, and not relegated to recovery 
under Longshorem6n*s and Harbor 
Workers* Compensation Act, 33 TJ.S. 
C.A 9 901 et seq. 

TJ.S.—Wilkes v. Mississippi River 
Sand & Gravel Co.. CA.Tenn., 202 
F.2d 883, certiorari ^denied Missls- 
slppi River Sand & Gravel Co. v. 
Wilkers, 74 S.Ct. 29, 846 U.S. 817, 
98 L..Ed. 844. 

Early v. Anaerican Dredging Co., 
D.aPa., XOl P.Supp. 893. 

(2) Operator in charge of a tug 
who, at the time he was inJured, was 
actively engaged as nxaster in navi- 
gating the tug and was prhnarily. 
board to aid in navigation w;as a 
''master**" excluded jfro^ ^e cov^ 



§§ 922-923 WORKMEN’S COMPENSATION 


where they are entitled to elect to be bound by its 
provisions and have not done so,^^ or because they 
have been expressly excepted from its operation,^^ 
as in the case of domestic servants^^ and farm la- 
borers,i6 stili retain the right to sue the employer 
in a common-law or statutory action for personal 
injuries occasioned by his negligence. However, 
one excepted from the act may bring himself with- 
in the act by a joint election of employer and em- 
ployees under another section of the act providing 


101 C.J.S.. 

therefor, and thereby cut off his right to sue at 

law.i7 

§ 923. -Injuries Not within Act 

An employee'8 remedy agafnst his employer for am 
injury not within the compensation act Is not affected 
by the act. 

Where an injury does not fall within the work- 
men*s compensation act, the common-law remedy of 
an employee against his employer, or the remedy 
under some other statute, is not affected by it.i^' 


age of the compensation act, and was 
entitled to maintaln an action under 
the Jones Act for Injuries. 

CaL—Sanguinetti v. Moore Dry Dock 
Co., 228 P.2d 557, 36 C.2d 812. 

(8) Sole employee permanently at- 
tached to barge, primarily for pur- 
pose of maintaining it in seaworthy 
condition, keeping it from slnking or 
being injured, and performlng all 
necessary dutles incident to naviga- 
tlon, was a ^‘master or member of 
crew” of a vessel excluded from cov- 
erage under Longshoremen's Com¬ 
pensation Act, and a **aeaman** enti¬ 
tled to maintaln action under Jones 
Act and general maritime law for in¬ 
juries sustained in course of employ- 
ment, although he dld not sleep 
aboard barge and supervised load- 
ing and discharglng of cargo for the 
purpose of seeing that it was cor- 
rect and properly stowed so that it 
would not shift. 

N.Y.—Bryer v, Brie R. Co., 145 N. 
T.S.2d 847, 1 Misc.2d 422. 

(4) Other employee held member 
of crew and therefore not reauired 
to proceed under the compensation 
act 

U.S.—^Malloy v. Great Lakes Dredge 
& Dock Oo., D.C.I11., 48 F.Supp. 885. 
Brakemaii Injured on naTigable wa- 
ters 

Where plalntiff was employed by 
railroad as a brakeman and ninety 
per cent of his work was on land and 
the other ten per cent aboard a car 
doat in navigable waters, he was en¬ 
titled to the beneflts of the Federal 
Bmployers’ Liability Act 46 TJ.S.C.A 
S 61 et se(i, notwithstanding his in¬ 
juries were sustained on navigable 
waters, and he was not reauired to 
proceed under the Long8horemen's 
and Harbor Workers* Compensation 
Act 9 1 et seo. 83 U.S.O.A 9 901 
et seo. 

U.S.—^Zientek v. Reading Co., D.C. 
Pa., 93 F.Supp. 875. 

13. Neb.—^Herrmann v. Franklln Ice 
Cream Co., 208 N.W. 141, 114 Neb. 
468. 

14. U.S.—^Panama R. Co. v. Minnlx, 
C.CA.Canal Zone, 282 F. 47. 

71 C.J. p 1483 note 69. 

15. Utah.—^Murray v. Strlke, 287 P. 
922, 76 Utah 118. 


16- Ga.—Hamilton Turpentine Co. v. 
Johnson, 92 S.l!.2d 235, 93 Ga.App. 
544. 

MInn.—^Palmer v. Wiltse, 67 N.W.2d 
812, 239 Minn. 130. 

71 C.J. p 1483 note 71. 

Fayment under pblloy 
If employee lost use of her hand 
for industrlal purposes and, although 
engaged in agriculture, was entitled 
to damages in addition to those al- 
ready paid by Insurance carrier un¬ 
der “voluntary** policy which Insur¬ 
ance carrier Issued to employers cov- 
ering injuries to employees notwith¬ 
standing they were engaged in do¬ 
mestic Service or agriculture, em- 
ployee was reaulred to seek recovery 
under the policy, and could not file 
claim under compensation act 
Pa.—^Rosenberry v. GUlan Bros., 197 
A 523, 180 Pa.Super. 469. 

17. N.Y.—Caldana v. Buezenburg, 
200 N.Y.S. 468, 206 App.Div. 183. 

18. U.S.—^EAne v. Federal Match 
Corporation, D.C.Pa., 5 F.Supp. 607. 

Ala.—Gentry v. Swann Chemical Co., 
174 So. 530, 234 Ala. 313. 

Ga.— Corpus Juxis oited in Coving- 
ton V. Berkeley Granite Corp., 184 
S.B. 871, 872, 182 Ga. 235, answer 
conformed to 185 S.B. 386, 53 Ga. 
App. 269. 

Ky.—^Powers v. Middlesboro Hospi- 
tal, 79 S.W,2d 391, 268 Ky. 20. 
Mass.—^Levin v. Twln Tanners, 60 N. 

B.2d 6, 318 Mass. 13. 

Minn.— Corpus Juris qnoted in Ros- 
enfleld v. Matthews, 276 N.W. 698, 
699, 201 Minn. 113. 

N.M.—Olguin V. Thygesen, 143 P.2d 
585, 47 N.M. 877. 

N.Y.—^De Coigne v. Ludium Steel Co., 
297 N.Y.S. 636, 261 App.Div. 662. 

Schwartz v. Queensboro Farm 
Products, 78 N.Y.S.2d 863, 191 Misc. 
778. 

Quinn v. S, A Healy Co., 140 N. 
Y.S.2d 926—Schier v. James Mc- 
Creery & Co., 10 N.Y.S.2d 724, re- 
versed on other grounds 13 N.Y.S. 
2d 546. 

Ohio.—^Morris v. City of Cleveland, 
App., 64 N.B.2d 134, appeal dls- 
missed 64 N.E.2d 422, 146 Ohio St 
186. 

Pa.—^Bvlnchyk v. Pyne-Taylor Co., 61 
Pa.Dlst. & Co. 163, 45 Lack.Jur. 49. 
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Va.—Griflath v. Raven Red Ash Coal' 
Co., 20 S.E.2d 630, 179 Va. 790. 
Injuries within act see supra 99 152- 
265. 

“The Workmen’s Compensation 
Law fails to make provision for all 
injuries. There are a number that 
are not compensable. Where an em¬ 
ployee suffers an injury that is not 
covered by the act. he may have his< 
action at law for damages.'* 

Tenn.—^Hammett v. Vogue, Inc., 165. 
S.W.2d 677, 680, 179 Tenn. 284. 
“Where the injury or the circum- 
stances of its occurrence do not corne* 
within the embracive terms of the* 
act the compensation legislation. 
does not constitute a bar to a com¬ 
mon-law suit for compensatory dam¬ 
ages.” 

N.J.—Imre v. Riegal Paper Corp., 125 
A2d 498, 601, 43 N.J.Super. 289, re- 
versed on other grounds 132 A2(I 
505, 24 N.J. 438. 

Enforoemeut of rlghts under general 
law of torts 

Where employeeA claim against 
employer is not within compensation 
law, employee may enforce his rights 
under the general law of torts. 

La.—Clark v. Southern Kraft Corp., 
App., 200 So. 489. 

Ezolusiye remedy of an employee 
for injuries sustained when he is not 
covered by compensation act is an 
action at law to recover damages for 
negligence or breach of statutory 
duty. 

Minn.—^Hardware Mut. Cas. Co. v. Oz- 
mun, 14 N.W.2d 351, 217 Minn. 280. 

Services not compensable under act 

If an employee is injured in per- 
formance of Services which are not 
compensable under the compensation 
act, he may maintaln an action for 
the tort independently of the act. 

Cal.—Jackson v. Pacific Gas & Blec- 
Co., 212 P.2d 691, 95 C.A.2d 204. 

liffeot of failure to reserve common- 
law rlghts 

Under compensation act, employee 
has duty to give notlce in writing 
to employer that he reserves his 
right of action at common law in 
accordance with statute, but if In¬ 
jury is not of a compensable class, 
under statute, and employee can 
Show a breach of duty, he may re- 
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This is tnie in the case of injuries sustained by an which the general public was subjected,25 or not 
employee while hot in the performance of his du- arising out of a hazard of the employment,^^ or not 
ties,l^ or not acting within the scope of his em- within the reasonable contemplation of the em- 
ployment,20 or in the case of injuries not arising ployment.27 
out of, or in the course of, his employment,^! or not 

incidental thereto,^^ or not connected therewith,23 Where the act includes only injuries resulting 
or not arising out of a risk or condition incident to from accident, the rule also applies in case of in- 
the employment,24 or a risk greater than that to juries not caused by an accident,28 or injuries in- 


cover from employer at common law, 
notwlthstandlngr lils omission to re- 
serve his common-law rigrhts. 

Hass.—^Pell v. New Bedford Qas & 
Edison Llght Co., 90 N.E.2d 565, 
326 Mass. 239—Clark y. M. W. 
Leahy Co., 16 N.E.2d 57, 800 Mass. 
565. 

Safe plaoe to woxk; safe eq.nlpnient 
Employee who suffered a lung ah- 
scess reoulring removal of lung, by 
reason of his inhaling large quanti- 
ties of dust created by removal of 
plaster, under circumstances exclud- 
ing applicability of compensation act, 
was not limlted to recovery against 
•employer under the occupational dis- 
•ease statutes, but could maintaln ac- 
tion for violatlon of duty to exer- 
•cise ordinary care to fumish him rea- 
sonably safe place In which to work 
and reasonably safe equlpment and 
appliances. 

Mo.—McDaniel v. Kerr, 258 S.W.2d 
629. 364 Mo. 1. 

SPiremaii while passenger om 

streetoar 

*Cal,—Sullivan v. City and County of 
San Franclaco, 214 P.2d 82, 95 C.A. 
2d 746. 

19. U.S.—Canon v. U. S., D.CCal., 
111 P.Supp. 162. 

•Cal.—Weddle v. Loges, 126 P.2d 914, 
52 C.A.2d 116. 

N.M.—Olguin V. Thygesen, 143 P.2d 
685, 47 N.M. 377. 
tOhaagliig olothes to enter mine 

Trespass is the proper remedy for 
recovery of damages by an employee 
'injured by the collapse of a bench 
In a wash shanty while changing his 
•clothes to go into a mine to begin 
his daily work, because, being a mere 
licensee and not acting in the fur- 
therance of his employer’s interests 
at the time, he is not an employee 
within the meaning of the compensa¬ 
tion act, and therefore not entitled to 
its benedts. 

Pa.-—Bvinchyk v. Pyne-Taylor Co., 
61 Pa.Dist & Co. 163, 46 Lack.Jur. 
49. 

Hmployee gettlng pay oheoks 
Cal.—^Robbins v. Tellow Cab Co., 193 
P.2d 956, 85 C.A.2d 811. 

ga La.—^Moss V. St Paul-Mercury 
Indem. Co., App., 35 So.2d 867. 
Mass.—^Levin v. Twin Tanners, 60 N. 

E.2d 6, 318 Mass. 13. 

Ohio.—^Morris v. City of Cleveland. 
App., 64 N.E.2d 134, appeal dls- 


missed 64 N.E.2d 422, 146 Ohio St 
186. 

Employee glven zide as aeoommoda- 
tion 

N.T.—Callahan v. State, 107 N.T.S. 
2d 319, 201 Misc. 378. 

21. TT.S,—^Johnson v. Bederman, C.C. 

A.I1L, 149 F.2d 516. 

Cal.—Robbins v. Yellow Cab Co., 193 
P.2d 966, 85 C.A.2d 811. 
lia.—^Moss V. St. Paul-Mercury 

Indem. Co., App., 35 So.2d 867— 
Thomas v. Shippers’ Compress & 
Warehouse Co., App., 168 So. 869. 
Mass.—^Levin v. Twin Tanners, 60 N. 

E.2d 6, 318 Mass. 13. 

Minn.—Teager v. Chapman, 46 N.W. 
2d 776, 233 Minn. 1, 22 A.L.R.2d 
1260. 

N.Y.—Volk V. City of New York, 30 
N.E.2d 696, 284 N.Y. 279. 

Parisl V. Langston, 138 N.Y.S.2d 
178, 286 App.Div. 483. 

Callahan v. State. 107 N.Y.S.2d 
319, 201 Misc. 378—Jones v. Her- 
bert Equlties, 60 N.Y.S.2d 88, 186 
Misc. 168, afflrmed 62 N.Y.S.2d 612, 
270 App.Div. 922. 

Ohio.—^Morris v. City of Cleveland, 
App., 64 N.E.2d 134, appeal dis- 
missed 64 N.E.2d 422, 146 Ohio 
St 186—^Tipple v. High Street Ho- 
tel Co., 41 N.E.2d 879, 70 Ohio App. 
397. 

Okl.—^Lyday ▼. Holloway, 293 P.2d 
348. 

Va..—Grifflth v. Raven Bed Ash Coal 
Co., 20 S.B.2d 530, 179 Va. 790. 
Wash.—Waddams v. Wright 152 P. 

2d 611, 21 Wash.2d 603. 

Injuries arising out of, or in course 
of, employment generally see su¬ 
pra §S 208-257. 

FarttoUlar facts of oase 
In determining whether employee*s 
injury was received in course of his 
employment under compensation law 
so as to preclude maintenance of 
common-law action for such injuryp 
each caso must be determined by par- 
ticular facts. 

U.S.—Johnson v. Bederman, C.C.A 
111., 149 F.2d 515. 

Oooupatioiial or industxlal dlsease 
(1) An employee who was injured 
by contracting an occupational or in- 
dustrial dlsease which InJury arose 
gradually from the character of the 
work in which he was engaged was 
not injured by an accident arising 
out of and in course of his employ¬ 
ment within the meaning of the 
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compensation act, as to preclude his 
common-law action against the em¬ 
ployer for injuries sustained. 

Ga.—^Peerless Woolen Mills v. Pharr, 
40 S.E.2d 106, 74 Ga.App. 459. 

(2) Diseases not within act see in¬ 
fra § 924. 

22. Cal.—^Robbins v. Yellow Cab 
Co., 193 P.2d 966, 85 C.A2d 811. 

La.—Thomas v. Shippers’ Compress 
& Warehouse Co., App., 158 So. 
859. 

Wash.—Waddams v. Wright 152 P. 
2d 611, 21 Wash.2d 603. 

23. Wash.—Waddams v. Wright su¬ 
pra. 

Oansal oonnection 

La.—Thomas v. Shippers’ Compress 
& Warehouse Co., App., 158 So. 
859. 

Proximate oanse 

Cal.—^Robbins v. Yellow Cab Co., 193 
P.2d 956. 85 C.A.2d 811. 

24b U.S.—^Johnson v. Bederman, C. 

C. AI11., 149 F.2d 616. 

Cal.—Carter v. Superior Court In 
and For Los Angeles County, 298 
P.2d 598, 142 C.A2d 350. 

2S. La.—^Thomsus v. Shippers’ Com¬ 
press Sc Warehouse Co., App., 158 
So. 859. 

Ohio.—^Morris v. City of Cleveland, 
App., 64 N.B.2d 134, appeal dis- 
missed 64 N.E.2d 422, 146 Ohio 
St 186. 

28. U.S.—^Barnes v. Chrysler Corp., 

D. C.I11., 66 F.Supp. 806. 

Employee beaten by piant gnards 
U.S.—^Barnes v. Chrysler Corp., su¬ 
pra. 

27. Cal.—Garcia v. Yedor, 164 P.2d 
1, 67 CJL2d 367. 

Aooldent oansed by fellow employee 
on employer’8 premises 

Fact that employee’s accident was 
caused by a fellow employee upon 
employer’s premises is not control- 
ling on question of whether remedy 
under compensation law is exclusive, 
test being whether the particular act 
involving accident was reasonably 
contemplated by employment 
Cal.—Garcia v. Yedor, supra. 

28. U.S .—Kane v. Federal Mat^ 
Corporation, D.C.Pa, 5 F.Supp. 607. 

Ga»—Berkeley Granite Corp. v. Cov- 
ington, 190 S.E. 8, 183 Ga. 801— 
Covington v. Berkeley Granite 
Corp., 184 S.E. 871, 182 Ga. 235, 
answer conformed to 185 S.E. 386, 
53 Ga.App. 269. 
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flicted intentionally or willfully, as discussed infra 

§ 926. . 

Where there is an injury within the act and as- 
sociated injuries without the act, only a recovery 
under the act can be had,^^ as in case of temporary 
or permanent disability plus disfigurement not 
amounting to disability,or not materially affect- 
ing employability;®^ and, where both employer and 
employee are operating under the act, thereby bar- 
ring any action for damages, an injury for which 
recovery might have been had at common law may 
be compensated for under the statute, even though 
the injury is one outside the act.^^ Where, how- 
ever, the parties are operating under the compensa- 
tion act, and the employee*s accidental injury arises 
out of, and in the course of, his employment, the 
fact that the particular injury is not made compensa- 
ble by the act does not give the employee a right of 


action against the employer at common law.S8 

A compensation act does not affect an employee’s 
right of action , for independent injuries after an in¬ 
jury for which he is entitled to compensation under 
the act, although the award will include all matters 
arising out of the original injury.34 

§ 924. -Diseases Not within Act 

An employee’8 remedy against his employer with re- 
spect to a tllsease not within the compensation act is 
not affected by the act. 

Where the common-law action for disease is not 
covered by the workmen*s compensation act, it is 
stili retained by the employee and if the compen¬ 
sation statute does not furnish a remedy for occu- 
pational disease the court will presume that the 
legislature intended to preserye the common-law 
remedy.^® So, a compensation act that provides 


Mo.—^McDaniel v. Kerr, .258 S,W.2d 
629. 364 Mo. 1. 

Rush V. Swift & Co., App., 268 

S. W.2d 689. 

N.T.—^Naud v. Klngr Sewlhgr Mach. 
Co.. 164 N.Y.S. 200/ 178 App.Div. 

31. afidrmed 119 N.B. 1061. 223 K. 

T. 667. 

Schwartz v. Queensboro Farm 
Products, 78 N.T.S.2d 868. 191 

Mlsc. 778. 

S.C.—OorpTis Juris «TLoted In Stew- 
eurt V. McLellan^s Stores Co., 8 S. 
B.2d 36, 37, 194 S.C. 60. 

Disease see infra § 924. 

ISexotixial poisonlng’ Is not an. aod- 
dent so as to be compensable under 
the Industrial Insurance act, but is 
an occupational disease. for which 
the common law provides a remedy. 
Nev.—^Pershingr Qulcksilver Co. v. 
Thiers, 162 P.2d 432, 62 Nev. 382. 

29. N.T.—^Morris v. Muldoon, 180 N. 
T.S. 819, 190 App.Div, 689. 

71 C.J. p 1484 note 81. 

30. Minn.—^Hyett v. Northwestern 
Hospital for Women and Children. 
180 N.W. 662, 147 Minn. 413. 

State and fedsral Juxisdlotloo. 

Where employee, while in lowa, 
suffered accidental injuries arising 
out of, and in the course of. his em¬ 
ployment and was recelving compen¬ 
sation under lowa compensation act 
for temporary total disability. he 
could not maintain a common-law 
action in Kansas federal court, based 
on diversity of citizenship and re- 
QUired Jurisdictional amount, to re- 
cover damages for disfigurement on 
the ground that such injury wa43 not 
covered by lowa statutes. 

XJ.S.—^Morgan v. Ray D. Smith & 
Son, D.C.Kan., 79 F.Supp. 971. 

31. Minn.-^Frank v. Anderson Bros., 
61 N.W.2d 805. 236 Minn. 81, over- 
mling Lloyd v. Minnesota Valley 
Cannlng Co., 28 N.W.2d 697, 224 


-Minn. 805—Breimhorst v. Beck- 
man, 35 N.W.2d 719, 227 Minn. 409. 

32. S.D.—Preese v. John Morrell & 
Co., 237 N.W. 886, 68 S.D. 634. 

33. Ga.—Blue Bell Globe Mfg. Co. 
V. Balrd, 18 S.B.2d 105, 64 Ga.App. 

847. 

34. Wash.—^Ross v. Brickson Constr. 
Co., 166 P. 158, 89 Wash. 684, L.R. 
A1916F 819. 

35. Ohlo.—Shoemaker v. Electric 
Auto-Lite Co., 41 N.E.2d 433, 69 
Ohlo App. 169. 

Compensation for disease generally 
see supra §§ 163-169.- 
Occupational diseases act 
111.—^McGehee v. Geo. S. Mepham & 
Co., 279 I11A.PP. 116. 

SillcosU 

An employee suifering from silico¬ 
sis was entitled to maintain an ac¬ 
tion against employer for damages 
for negllgence which proximately 
caused it. where silicosis was not 
then compensable. 

Ohlo.—^Trllf V. National Bronze & 
Aluminum Foundry Co., 20 N.E.2d 
232, 185 Ohlo St. 191, 121 AL.R. 
1181. 

AmendmeiLt not zetroactivs 

(1) The occupational disease 
amendment to the compensation act 
is not retroactive, in view of pro- 
vislon, existing before amendment 
and retained therea.fter, that noth- 
ing in the entire chapter of the act 
should be construed to deprive em- 
ployees of rights under laws per- 
talnlng to occupational diseases. 

Mo.—Cleveland v. Laclede-Ghrlsty 
Clay Products Co., App., 118 S.W. 
2d 1066. 

(2> If facts. when developed, 
showed that employee's alieged occu¬ 
pational disease occurred prior to 
date upon which both' employee and 
employer accepted dccupational • dis- 
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ease amendment to compensation act 
court had jurisdiction of action 
against employer for damages, and 
fact that damages would continue in 
the future would not divest the court 
of its Jurisdiction tb submit to Jury 
Questlon of damages. present and 
prospective. 

Mo.—State ex rei. National Lead Ca 
v. Smith’, App., 134 S.W.2d 1061. 
(3) Retroactive operation of stat¬ 
utes generally see supra $ 21. 

36. N.j.~Biglloll V. Durotest Corp., 

. 129 A.2d 727, 44 N.J.Super. 98. 
Compensability of occupational dis¬ 
eases generally see supra $ 169. 
No coutrary legislativ» lutent 
That legislature failed to include 
within industrial Insurance act com¬ 
pensation for industrial diseases, be- 
cause of oppositlon of Industrialists 
of state, is not indicative of legisla- 
tlve intent to exclude a recovery by 
one sulfering from such a disease by 
taking away common-law action for 
damages for injuries inflicted be- 
cause of negllgence of employer. 
Nev.—^Pershing Quicksilver Co. v. 
■ Thiers, 162 P.2d 432, 62 Nev. 382. 

Effeot of eoa8tltn.tlouaI proirUdon 
The constitutlonal provision au- 
thorizing establishment of compen¬ 
sation fund and providing that com¬ 
pensation should be in lleu of all 
other rights to compensation or dam¬ 
ages for death, injuries, or occupa¬ 
tional disease did not deprive em¬ 
ployee of right of action growing out 
of noncomponsable occupational dis¬ 
ease. 

Ohlo.—Tria V. National Bronze & 
Aluminum Foundry Co., 20 N.E.2d 
282, 136 Chio St. 191, 121 A.L.R. 
1181, overruling Zajachuck v. Wll- 
lard Storage Battery Co., 140 N.E. 
406, 106 Ohlo St 688, and Mabley 
& Carew Co. v. Lee, 193 N.E. 745, 
129 Ohio St 69, 100 AL.R. 611. 
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compensation only for injuries resulting from acci- employer^s negligence or breach of statutory dutyj^*^ 
dent, or which excludes occupational disease from nor does an act giving compensation for some 
the operation of the act, does not bar an action for occupational diseases bar the common-law remedy 
damages for occupational disease resulting from for other occupational diseases not listed.®® 


Effeot of statute 

The statute providing that em- 
ployers complylns with compensa¬ 
tion law should not be liable for in- 
jury or death of any employee did 
not deprive employee of right of ac¬ 
tion for employer’s neglig^ence di- 
rectly resulting in a noncompensable 
occupational disease. 

Ohio.—TrlfiC v. National Bronze & 
Aluminum Foundry Co., 20 N.E. 
2d 232, 135 Ohio St. 191, 121 A,Li. 
B. 1131, overruling Zajachuck v- 
Willard Storagre Battery Co., 140 
N.E. 405. 106 Ohio St. 538, and 
Mabley & Carew Co. v. Lee, 193 
NB. 745, 129 Ohio St. 69, 100 A.L. 

R. 511. 

37. U.S.—^Boal V. Electric Storage 
Battery Co., C.C.A.Pa., 98 P.2d 815. 

Cason V. American Brake Shoe 
& Foundry Co., D.C.C 0 I 0 ., 32 F. 
Supp. 680—^Kane v. Federal Match 
Corporation, D.C.Pa., 5 F.Supp. 507. 
Ga.—^Berkeley Granlte Corp, v. Cov- 
Ington, 190 S.B. 8,' 183 Ga. 801— 
Covlngton v. Berkeley Granlte 
Corp., 184 S.E. 871. 182 Ga. 235. 
answer conformed to 185 S.E. 386, 
53 Ga.App. 269. 

Peerless Woolen Mills v. P^iarr, 
40 S.B.2d 106, 74 Ga.App. 469— 
Martin v. Tubize-Ghatillon Corp., 
17 S.E.2d 915, 66 Ga.App. 481. 

Mo.—^Rush V. Swift & Co., App., 268 

S. W.2d 689—^Langeneckert v. St. 
Louis Sulphur & Chemical Co., 
App., 65 S.W.2d 648. 

Okl.—^Dixon v. Gaso Pump & Bum- 
er Mfg. Co., 80 P.2d 678, 183 Okl. 
249. 

Pa.—^Brown v. Pittsburgh Clay Pot 
Co., Com.Pl., 86 Pittsb.Leg.J. 542. 
Nev.—^Pershlng Quicksllver Co. v. 

Thiers, 162 P.2d 482, 62 Nev. 882. 
71 C.J. p 1484 note 86. 

^'All the numerous provlslons of 
the Workxuen’s Compensation Act 
apply only to cases arlslng from ac¬ 
cidente, and occupational diseases 
do not so arise." 

Pa.—^Billo V. Allegheny Steel Co., 
195 A. 110, 113, 828 Pa. 97. 

An einployee’8 tubercnlosis which 
was revived from a dormant condi- 
tion because of dust and fumes of 
acids and Chemicals inhaled by em¬ 
ployee whlle working in employer*s 
Chemical piant was not the resuit of 
a compensable accident so as to pre- 
clude employee from maintalnlng a 
common-law action therefor. 

N.J.—^Dalley v. Mutu^ Chemical Co. 
of America. 19 A.2d 778, 126 N.J. 
Law 426. 

Xn znoiaaa 

(1) Employer could not brlng enor, 
ployee wlthin proyisions of oocupa- 


tional diseases act which deprive 
him of any cause of action he may 
have had before its passage and ex¬ 
clude him from provlslons which 
give him a remedy for wrong he has 
suffered; provision in occupational 
diseases act againat llabillty of em¬ 
ployer for compensation other than 
for compensation therein provided 
has no application to an employee 
excluded from operation of act. 

Ind.—^Dalton Foundries v. Jefferies, 
61 N.B.2d 18. 114 Ind.App. 271, 
followed in Dalton Foundries v. 
Dean, 61 N.E.2d 897, 114 IndAjpp. 
289. 

(2) Silicosis, the. last expbsure to 
which has been less than slxty days 
after June 7, 1937, is a noncompensa¬ 
ble occupational disease under occu¬ 
pational diseases act, and employee 
suffering therefrom has right to an 
action at law for negligence of em¬ 
ployer proxlmately causing such dis¬ 
ease. 

Ind.—^Dalton Foundries v. Jefferies, 
61 N.B.2d 18. 114 Ind.App. 271, fol¬ 
lowed in Dalton Foundries v. Dean, 
61 N.E.2d 897. 114 Ind.App. 289. 
(8) Where occupational disease 
was proximate cause of death of 
printer, deceased's widow was entl- 
tled to maintain action under em- 
ployers* liability act as against con- 
tention that her remedy was confined 
to compensation act. 

Ind.—General Frinting Corporation 
V. Umback, 195 NE. 281, 100 Ind. 
App. 286. 

38. NJ,—Downlng v. Oxweld Acety- 
lene Co., 169 A, 709, 112 NJ.Law 
25, afflrmed, 174 A. 900, 118 NJ. 
Law 899. 

NT.—Schwartz v. Queensboro Farm 
Products, 78 NT.S.2d 863, 191 

Misc. 778. 

Ohio.—Shoemaker v. Electric Auto- 
Lite Co., 41 N.E.2d 433, 69 Ohio 
App. 169. 

71 C. J. p 1484 note 87. ' 

Termiitation of employmeiLt before 
enaotment of statute 
Employee's action for injuries al- 
legedly sustained through employ- 
er’s violation of statute requiring 
adequate provision for removal of 
dust and other impurlties from 
workrooms held not barred by provi¬ 
sione of compensation law relating 
to diseases suffered by employee. 
where employment had ended prior 
to enactment of provlslons extend- 
ing law to such diseases. 
U.S.-^Michalek v. TJ. S. Gypsum Co., 
D.C.NY., 16 F.Supp. 708. 

Diseases In oocupatioas not de- 
soribed in aot 

Under occupational diseases law, 
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employee is left to common-law rem¬ 
edies for occupational diseases in oc¬ 
cupatione not described in the act. 
111.—^Hlllside Fluor Spar Mines v. 
Hartford Acc. & Indem. Co., 21 N. 
E.2d 912, 301 IlLApp. 597. 

Disease as aooidental persoual Injtixy 
Compensation law does not apply 
to other diseases than occupational 
diseases enumerated therein unless 
disease is accidenta! personal injury 
within statute. 

NT.—^Barrencotto v. Cocker Saw Co., 
194 NB. 61, 266 NY. 139. 

Skln oanoer 

Where skin cancer resulting from 
overexposure to X-ray was not com¬ 
pensable under compensation act 
covering other occupational diseases, 
City hospita! X-ray techniclan suf- 
fering from such condition could 
maintain suit at law against clty 
for failure to provide safe place to 
Work. 

NJ.—^Kress v. City of Newark, 86 A. 
2d 185, 8 NJ. 562. 

SiUcosiff 

(1) Employee may bring action at 
law against employer for damages 
resulting from occupational disease, 
such as silicosis, for which compen¬ 
sation law imposes no liability on 
employer to provide compensation. 
NY.—^Barrencotto v. Cocker Saw Co., 

194 NE. 61, 266 NY. 139. 

(2) Prior to time when compensa¬ 
tion law made provision with respect 
to silicosis contracted in the course 
of employment, that law was not a 
bar to an action for damages by an 
employee who had contracted the 
disease due to employer*s fault. 

NY.—Cope V. General Elee. Co., 101 

NY.S.2d 46, afflrmed 111 N.Y.S. 
2d 16, 279 App.Div. 886, afflrmed 
Cifolo V. General Blec. Co., 112 N 
B.2d 197, 306 NY. 209, certiorari 
denied 79 S.Ct. 124, 846 U.S. 874, 98 
L.Ed. 382. 

(8) Amendment making silicosis a 
compensable disease does not bar a 
common-law right of action which 
became vested before effective date 
of the amendment. 

NY.—Schwartz v. Queensboro Farm 
Products, 78 N.Y.S.2d 868, 191 

Miae. 778. 

(4) The New York workmen’s 
compensation law does not bar the 
common-law remedy for injury from 
silicosis where the last injurious ex- 
posure occurred prior to Sept 1, 
1935. 

U.S.—^Mapes v. Massey-Harrls Co., 
D.aN.Y., 19 F.Supp. 667. 

(5) In action against emplcysi: by 
employee for damages for silicosis, 
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However, it has been held that, since an em- 
ployee had no right of action at common law against 
an employer for injury or death due to an occu- 
pational disease,*^ the failure of a compensation 
act to constitute an occupational disease a com- 
pensable injury does not take away any right of 
action.^0 A disability developing in little more than 
a week where the employee is without knowledge 
of the character of the element or force by which 
he is disabled is not an occupational disease outside 
the scope of the compensation act entitling him to 
recover damages outside the act^i 

A disease, or impaired physical condition, which 
is not occupational in character and is therefore not 
within occupational disease provisions of the com¬ 
pensation statute may be the subject of an action 
for damages.42 With respect to a disease which is 
nof occupational in character, it has been held that 
before the employee may be relegated to the com¬ 
pensation act for his exdusive remedy, if any, it 
must appear that the disease resulted from an acci- 
dental injury arising out of, and in the course of, his 
employment.^3 
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§ 925. -Failure to Comply with Lawful 

Requirements 

Where the facte bring the case within the conipen- 
eatlon act, the fact that the empioyer may have vio- 
lated statutory requirements may not prevent an actiom 
against him by the empioyee from being barred by the 
act. 

The alleged violation of municipal or statutory 
regulations, even though their violation constitutes 
a criminal offense, cannot be made the basis of an 
action for damages against an employer who has 
complied with the compensation act where such reg¬ 
ulations are inapplicable to the facts of the case."*^ 
Under a constitutional provision permitting compen¬ 
sation legislation taking away all rights of action 
or defenses from employees and employers, but 
providing that no right of action should be taken 
away from any employee when injury arose from 
failure of the employer to comply with any lawful 
requirement for protection of the lives, health, and 
safety of employees, a compensation law which 
makes safety requirements of so uncertain and in¬ 
definite a nature as to furnish no Standard to guide 
the employer as to his duties cannot be made the 
basis of an action brought by the employee to re- 


court would grant employee*s motlon 
to strike defense that compensation 
law was ezcluslve remedy, where 
employee*s employment terminated 
prior to May, 1935, since employ- 
ments terminatlns before such date 
are not within purview of provision 
of compensation act dealing with 
silicosis. 

N.T.—Griebsch v. B. T. Babbitt, Inc., 
298 N.Y.S. 848, 164 Misc. 7, af- 
flrmed 2 N.T.S.2d 848, 264 App.Div. 
601. 

(6) E3mployee who did not suffer 
any disability interfering with per- 
formance of his duties because of 
silicosis allegedly contracted 
througrh employer’s negrlect to pro¬ 
vide proper safegruards, and who was 
dischargred one month after enact- 
ment of statute authorlzlng compen¬ 
sation for occupational diseases re- 
Bulting in disability or death, was 
not covered by compensation law, 
and hence was not precluded from 
maintaining common-law action for 
injuries to person based on negli- 
gence of employer. 

N.T.—^Mutolo V. Utica General Job- 
bing Foundry, 292 N.Y.S. 14, 161 
Misc. 827. 

(7) Bven though compensation for 
partial disability due to silicosis or 
other dust diseases was ezcluded by 
1936 amendment to compensation 
act, employees could not recover in 
an action at law for partial disability 
caused by silicosis conteacted after 
Sept. 1, 1935. 


N.Y.—Cope V. General Blec. Co., 101 
N.Y.S.2d 46, afflrmed 111 N.Y.S.2d 
16, 279 App.Biv. 886, affirmed Cifo- 
lo V. General Blea Oo., 112 N.£!.2d 
197, 305 N.Y. 209, certiorari denied 
74 S.Ct 124, 846 U.S. 874, 98 L.Bd. 
882. 

(8) Compensation law providing 
that compensation is payable for to- 
tal disability due to silicosis, but not 
for partial disability due to that dls- 
easa deprlves employee of common- 
law right of damages for partial dis¬ 
ability due to silicosis arising in the 
course of emplosnoaent as a resuit of 
negllgence of the employer, in ab- 
sence of allegation that employer has 
failed to secure the payment of com¬ 
pensation. 

N.Y.—Soraci v. Colonlal Sand & 
Stone Co., 79 N.Y.S.2d 698, 191 
Misc. 1056, afflrmed, 94 N.Y.S.2d 
820, 276 App.Dlv. 895, appeal de¬ 
nied 97 N.Y.S.2d 541, 277 App.Div. 
769—^Del Busto v. B. L Dupont De 
Nemours & Co., 6 N,Y.S.2d 174, 167 
Misc. 920, motion denied 20 N.Y.S. 
2d 1019, afflrmed 21 N.Y.S.2d 417, 
259 App.Dlv. 1070, appeal denied 
23 N.Y.S.2d 194, 260 App.Dlv. 842. 

Granchelll v. Rldge Const. Co., 
52 N.Y.S.2d 344. 

(9) Failure to secure payment of 
compensation generally see infra S 
938. 

39. Mich.—^Thomas v. Parker Rust 
Proof Co., 279 N.W. 504, 284 Mich. 
260. 


40. Mich.—^Thomas v. Parker Rust 
Proof Co., supra. 

Failure to provide preventative 
means and measures 

A common-law action could not be 
mckintalned against an employer op- 
erating under the compensation act 
for death of an employee allegedly 
resulting from the employer*s neg- 
ligence in failing to provide pre- 
ventative means and measures which 
would have saved the employee from 
death resulting from silicosis. 

Mich.—^Thomas v. Parker Rust Proof 
Co., supra. 

41. U.S.—SulUvan Mining Co. v. 
Aschenbach, aC.A.Idaho, 33 F.2d 
1, certiorari denied 50 S.Ct. 35, 280 
U.S. 686, 74 L.Bd. 685. 

42. N.Y.—Converse v. State, 55 N.Y. 
S.2d 922, 185 Misc. 162. 

43. Mo.—^Row V. Cape Girardeau 
Foundry Co., App., 141 S.W.2d 113. 

Cnmnlative elfect 

Where disease was alleged to have 
resulted progresslvely from cumula- 
tive elfect of conditions to which em¬ 
ployee was subjected at all times 
during employment, and whole of 
employment under such conditions 
weakened his health so as to have 
made him susceptible to disease 
which he fiinally contracted, there- 
was no accidental injury within. 
meaning of compensation law. 

Mo.—^Row V. Cape Girardeau Found¬ 
ry Co., supra. 

44. Minn.—Glbbons v. Gooding, 19(k 
N.W. 256, 158 Minn. 225. 
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cover damages,^^ even though the prescribed Stand¬ 
ard had been accepted and acted on for a long peri- 
od of years;^® but also it has been stated by the 
same authority in more recent decisions that any re- 
quirement stated in general terms will be regarded 
as definite, if the knowledge of details necessary to 
make it definite and certain may fairly be imputed 
to the employer, and as authorizing a suit against 
him for damages by an injured employee,^*^ but not 
by an employee suifering from an occupational 
disease.^^ 

The general obligation of care and caution rest- 
ing on employers and employees to protect life^® 
and the common-law duty of an employer to wam 
an employee of obvious dangers in the operation of 
dangerous machinery^^^ are not lawful requirements, 
within the meaning of the statute, the violation of 
which will give a right of action for damages 
against an employer compl 3 dng with the act; nor 
do the general safety orders of the commission pre- 
sumptively fix a reasonable and proper Standard 
nor will an action for damages lie against an em¬ 
ployer for alleged violation of a statute providing 
merely for cooperation of the commission with the 
employer in fixing standards of safety, there being 
no statutory obligation on the employer to take the 
initiative to establish such standards.^^ 

Where the facts clearly bring the case within the 
provisions of the compensation act, the fact that 


there may have been a violation by the employer of 
the factory act^S or the state labor law^^ does not 
prevent the application of the compensation act, or 
prevent an action from being barred thereby; and 
where an employee’s injuries are caused by an acci¬ 
dent arising out of, and in the course of, his em- 
plo 3 nnent, the fact that the employer violated the 
dangerous occupation act does not take the em- 
ployee^s claim out of the compensation act.55 

lUegal btisiness. Where the nature of the em- 
ployer^s business is illegal, an employee may choose 
to sue in the courts for any injury sustained, and is 
not bound by the compensation law.^® 

§ 926. -Willful or Deliberate Act or 

Negligence 

a. In general 

b. Assault 

a. In General 

Under some compensation acts, an employee Injured 
by his employer^s willful or deliberate act or negligence 
may sue for damages, the remedy under the act not 
being exci usi ve. 

Under some of the compensation acts, the pro- 
ceedings for compensation are not exclusive where 
the injury is due to the deliberate intention of the 
employer,^'^ or is the resuit of his willful act^s or 


45. Ohio.—Chestosky v. Wolf Run 
Coal Co., 140 N.B. 126, 106 Ohio St. 
122 . 

71 C.J. p 1484 note 91. 

•46. Ohio.—^D. T. Owen Co. v. Kalas- 
inski, 15 Ohio App. 211. 

71 C.J. p 1484 note 92. 

•47. Ohio.—Winzeler v. Knoz, 143 N. 
B. 24, 109 Ohio St. 603—Ohio Auto¬ 
matic Sprinkler Co. v. Fender, 141 
N.B. 269. 108 Ohio St 149. 

-48. Ohio.—^Zajachuck v. Willard 
Storage Battery Co., 140 N.B. 406, 
106 Ohio St 638. 

•49. Ohio.—American Woodenware 
Mfgr. Co. V. Schorlingr. 117 N.B. 
866, 96 Ohio St 305, Ann.Cas.l918D 
818. 

«0, Ohio.—•‘Winzeler v. KInox, 143 N. 

B. 24, 109 Ohio St 503. 

SI. Cal.—Schmidt v. Puraell, 190 P. 
846, 47 C.A. 440. 

sa. lowa.—Stricklen v. Pearson 
Const Co., 169 N.W. 628, 185 lowa 
95. 

53. Ind.—^Markham v. Hettrick Mfg. 
Co., 79 N.B.2d 648, 118 Ind.App. 
848. 

Pa.—Moflett ▼. Harbison-Walker Re- 
fractorles Co., 14 A.2d 111, 339 Pa. 
112 . 

54. N.Y.—Cifolo V. General Blec. 


Co., 112 N.B.2d 197, 806 N.Y. 209, 
certiorari denied Cifolo v. General 
Electric Co., 74 S.Ct 124, 346 ‘U.S. 
874, 98 L..Bd. 382. 

55. U.S.—Selby v. Sykes, C.A.I1L, 
189 F.2d 770. 

56. N.Y.—Wasserman v. Josephson, 
61 N.Y.S.2d 204, afflrmed 84 N.Y.S. 
2d 895, 274 App.DiV. 919. 

57. Cal.—Carter v. Superior Court 
in and for Los Anheles County, 298 
P.2d 698, 142 C.A.2d 860. 

Ky.—^Morrlson v. Carbide & Carbon 
Chemicals Corp., 129 S.W.2d 547, 
278 Ky. 746. 

N.Y.—^De Coigne v. Ludium Steel Co., 
297 N.Y.S. 636, 251 App.Div. 662. 

Mazarredo v. Levine, 76 N.Y.S.2d 
824, 190 Misc. 958, reversed on oth- 
er grounds 80 N.Y.S.2d 237, 274 
App.Div. 122. 

71 C.J. p 1485 note 1. 

*'The Workmen*s Compensation 
Law deals not with intentional 
wrongs but only with accidenta! in¬ 
juries.” 

N.Y.—^Lavln v. Goldberg Bldg. Ma¬ 
teria! Corp., 87 N.Y.S.2d 90, 98, 
274 App.Div. 690, appeal denied 89 
N.Y.S.2d 528, 275 App.Div. 866. 
”It is weU setUed that an inten¬ 
tional tort or aa intended wrong is 
not the *wrong* which the Leglsla- 
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ture Intended would bar a common- 
law cause of action against either 
an employer or employea” 

N.Y.—Artonlo v. Hirsch, 157 N.Y.S. 

2d 398, 400, 4 Mi8c.2d 42. 

Statnte preservlng oommon^w 
right of aotioa. 

Statute givlng employee injured 
with deliberate intent cause of ac¬ 
tion for excess of damages over 
amount received or receivable as 
workmen*s compensation merely pre- 
serves unto employee his common- 
law right of action to sue for such 
injury. 

W.Va.—^Brewer v. Appalachian Con- 
structors, 65 S.B.2d 87, 185 W.Va. 
739. 

58. Cal.—Conway v. Globln, 238 P. 

2d 612, 105 CJL2d 496. 

N.Y.—^De Colgne v. Ludium Steel 
Co., 297 N.Y.S. 686, 261 App.Div. 
662. 

Artonio v. Hirsch, 157 N.Y.S.2d 
898, 4 Mlsc.2d 42, afflrmed in part, 
reversed in part on other grounds. 
168 N.Y.S.2d 489, 3 AD.2d 939. 

Camacho v. Innersprings, Inc., 
142 N.Y.S.2d 886. 

71 C.J. p 1485 note 2. 
abeadlng' oase 

Minn.—^Boek v. Wong Hlng, 231 N.W. 
238, 180 Minn. 470, 72 A.L.R 108. 



101 C.J.S. 


§ 926 WORKMEN’S COMPENSATION 


that of his agent,the expression "willful act” be- 
ing employed in the sense of willful negligence.®® 
Under such statute, an employee injured by his 
employer^s willful®^ or deliberate®^ act may sue for 
damages, even exemplary, or punitive, damages in 
cases where allowed and where justified by the 
facts.®® 

A willful violation of duty by the employer signi- 
fies a conscious violation;®^ but mere negligence, in 
the absence of violation of statutory requirement, 
or a commissiones orders is not willfulness within 
the meaning of the rule;®® nor is gross negligence 
a willful act done with the direct object of injuring 
another.®® 


The meaning of the phrase "deliberate intention,** 
in this connection, is that the employer must have 
determined to injure an employee®^ and used some 
means appropriate to that end;®® and there must 
be a specific intent®® Violation of law, even though 
deliberately committed, does not constitute deliber¬ 
ate intention to injure within the meaning of the 
statute."^® 

Where the statute restricts the liability of the 
employer in such cases to injury arising from the 
willful act of the employer^s agent, the injured em¬ 
ployee is not entitled to sue for damages for injury 
arising from the willful act of a fellow servant, an 
agent being one in authority over the servants.*'! 


59. N.T.—Garcla v. Giismack Res¬ 
taurant Corp., 150 N.T.S.2d 232. 

Xnjnxlds not aocidental 
Injuries to employee as resuit of 
eatlns polluted or polsoned ple, left 
in employer’s cafeteria by manasrer 
thereof for such employee, were not 
accidental injuries arislngr out of and 
in course of employment, within 
compensation law, so that he was 
not precluded from maintaining com- 
mon-law action agalnst employer for 
damages. 

N.T.—De Coigne v. Ludium Steel 
Co„ 297 N.Y.S. 636, 251 APP.I>iv. 
662. 

60. U.S.—^McWeeny v. Standard 
Boiler, etc., Co., D.C.Ohio, 210 F. 
507, affirmed Standard Boiler & 
Piate Iron Co. v. McWeeny, 218 F. 
361, 134 aC.A. 169, 

71 C.J. p 1485 note 3. 

61. Ohio.—Gildersleeve v. Newton 
Steel Co., 142 N.B. 678, 109 Ohio 
St. 341. 

71 C.J. p 1485 note 4. 

Bednction of damages hy amonst of 
compensa t ion 

Under provision of compensation 
act that. if injury or death resulted 
to workman from deliberate inten¬ 
tion of employer, workman should 
have prlvilege to take under act and 
also have action against employer, 
employee could pursue remedy under 
act and then sue at common law, 
with amount of damages recoverable 
reduced by amount whlch employee 
was entitled to receive under act. 
Or.—Weis V. Allen, 35 P.2d 478, 147 
Or. 670.- 

62. Ky.—^llorrison v. Carbide & 
Carbon Chemicals Corp., 129 S.W. 
2d 547, 278 Ky. 746. 

71 C.J. p 1485 note 5. 

63., Cal,—Carter v. Superior Court 
in and for Los Angeles County, 298 
P.2d 598, 142 C.A.2d 350—Conway 
V. Globin, 233 P.2d 612, 105 C.A2d 
495. 

Tex.r-Castleberry .v. Frost-Johnson 
LiunbSr Co., ComApp., 283 S.W. 
14i; 


Exemplary damages allowed only 
where death resnlts 
Tex.—Jones v. Jeffreys, Civ.App., 244 
S.W.2d 924, error refused. 

64. 111.—^May v. Bellevllle Bnamel- 
ing & Stamping Co., 247 IlLApp. 
275. 

65. Cal.—Helme v. Great Western 
MlUlng Co., 185 P. 510, 43 C.A 416. 

FaUnre to disoover hnrglar alaxm 
Mere negligence in failing to dls- 
cover burglar alarm in form of 
spring gun was not tantamount to a 
mallcious or deliberate intent on part 
of employer to assault employee, and 
where employer had no knowledge of 
existence of such device employee 
could not maintain common-law ac¬ 
tion for disflgurement agalnst em¬ 
ployer, since “mallcious” and “will- 
fully” involve 111 will of a degree 
that is equivalent of a deliberate in¬ 
tent to injure dthers, and there is no 
such thlng as a negligent assault. 
Minn.—^Brelmhorst v. Beckman, 35 
N.W.2d 719, 227 Minn. 409. 

66. Ohio.—Gildersleeve v. Newton 
Steel Ca, 142 N.E. 678, 109 Ohio 
St. 341. 

67. Ky.—^Fryman v. Electric Steam 
Radiator Corp., 277 S.W.2d 25. 

Or.—Jenklns v. Carman Mfg. Co., 
156 P. 703, 79 Or. 448. 

Xntent not Inferxed from negligence 

(1) The element of “mallcious or 
deliberate intent” reQuired on the 
part of an employer with respect 
to an assault of his employee, in or- 
der to give the employee the option 
of elther suing for damages at com¬ 
mon law or proceeding under the 
compensation act, is a conscious and 
deliberate intent directed to the pur- 
pose of infllcting an Injury, and such 
intent may not be inferred from 
mere negligence, although it is gross. 
Minn.—^Breimhorst v. Beckman, 35 

N.W.2d 719, 227 Minn. 409. 

(2) Negligence, however wanton,, 
is not tantamount to deliberate in> 
tention to indict injury which is es- 
sential to charge employer with 
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damages in excess of sums paid to 
employee under compensation law. 
W.Va.—^Brewer v. Appalachlan Con- 
structors, 65 S.E.2d 87, 135 W.Va. 
739. 

CarelessiLess InstUBELcient 
Statute authorizing employee’s re- 
covery, in additlon to compensation 
act for injury resulting from em- 
ployer’s “deliberate intention” to 
produce injury was held not to au- 
thorlze recovery for injuries sus- 
tained on breaking of Une used, with 
knowledge of its defectiveness, for 
hauling logs, since there must be 
specific Intent to injure employee 
and use of some means appropriate 
thereto, not merely carelessness, 
however gross, to warrant recovery 
under statute. 

Wash.—^Biggs V. Donovan-Corkery 
Logglng Co., 54 P.2d 236, 185 
Wash. 284. 

68. Ky.—^Fryman v. Electric Steam 
Radiator Corp., 277 S.W.2d 25. 

Or.—Jenkins v. Carman Mfg. Co., 
166 P. 703, 79 Or. 448. 

Wash.—Blggs V. Donovan-Corkery 
Logging Co., 54 P.2d 235, 185 
Wash. 284. 

69. Ky.—^Fryman v. Electric Steam 
Radiator Corp., 277 S.W.2d 25. 

Or.—Jenklns v^ Carman Mfg. Co., 
156 P. 703. 79 Or. 448. 

Wash.—Biggs v. Donovan-Corkery 
Logging Co., 54 P.2d 235, 185 

Wash. 284. 

W.Va.—^Allen v. Raleigh-Wyomlng 
Mining Co., 186 S.B. 612, 117 W.Va. 
631. 

70. Or.—^Heikklla v. Bwen Transfer 
Co., 297 P. 378, 135 Or. 631. 

Wash.—^Delthony v. Standard Fumi- 
ture Co., 205 P. 879, 119 Wash. 
298. 

Violation of: 

Child labor laws see infra $ 930. 
Safety regulations see Infra § 929. 

71- Ohio.—Gildersleeve v. Newton 
Steel Co.,, 14^ NJS. 678, 109 Ohio 
st 841. 
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1). Assanlt 

Authorities differ as to whether an employee assaulted 
by his employer or by a fellow servant may sue his em- 
pioyer for damages or is relegated to his remedy under 
the compensatlon act. 

Assault by an employer on his employee has been 
held not to arise out of, or not to occur in the course 
of, the employment, within the compensation act, so 
that an action for damages will lie other author- 
ity, in holding that a suit for assault may be brought 
at common law, holds that the compensation law 
does not apply in such a situation.'^^ The employee 
may have an election between seeking recovery 
under the compensation act or suing for full dam¬ 
ages at common law.*^^ 

Likewise, it is held,'a willful or intentional as¬ 
sault by an employee on a fellow employee cannot 
be classified as accidental, even though the conse- 
quent injury may not have been deliberately de- 
signed, and an action against the employer will 


lie;'^5 and an employee willfully assaulted by an 
agent or servant of the employer acting within the 
scope of his authority may sue at common law, and 
is not relegated solely to workmen^s compensation^^ 
This principle has been held applicable where the 
employer is a Corporation and there is no issue as 
to whether the agent, in committing the assault, 
acted within the scope of his authority so, where 
an assault is committed by the manager of a Cor¬ 
poration, he may be considered the alter ego of the 
Corporation employer.*^ ^ 

Under other authority, while an individual em¬ 
ployer cannot plead the bar of workmen^s compen¬ 
sation for an assault which he has willfully com¬ 
mitted on an employee,the situation is quite dif¬ 
ferent with respect to a Corporation, 80 and in an 
employee*s action against a corporate employer and 
fellow employees for assault the compensation stat¬ 
ute is a defense which may be applicable, with re¬ 
spect to the Corporation, depending on the proof.81 


72. tJ.S.—^Davls V. Bennett, D.C.Mo., 
114 F.Supp. 790. 

Cal.—Carter v. Superior Court in and 
for Los Angreles County, 298 P.2d 
698, 142 C.A.2d 360—Conway v. 
Globin, 233 P.2d 612, 105 CAL.2d 
495. 

Idaho.—^Devlln v. Ennls,' 292 P.2d 
469, 77 Idaho 842. 

Assaults as, or as not, arislng out 
of, or in course of, employment 
generally see supra 9S 226, 227. 

73. N.J.—Rumbolo v. Erb, 20 A.2d 
54, 19 N.JJ^lsc. 311. 

Contra 

Pa.—^Miller v. Brobat, Com.Pl., 42 
Liack.Jur. 138. 

“It would be abhorrent to our 
sense of justlce to hold that an em¬ 
ployer may assault his employee and 
then compel the Injured workman to 
accept the meagrre allowance provid- 
ed by the Workmen’s Compensation 
Law. Under such circumstances the 
one assaulted may avail himself of a 
common law action agrainst his as- 
sailant where full monetary satisfac- 
tion may be obtained.'* 

N.Y.—Lavin v. Goldbergr Bldg. Ma- 
terlal Corp., 87 N.Y.S.2d 90, 93 
appeal denled 89 N.Y.S.2d 528, 275 
App.Div. 865, 274 App.Div. 690. 
Assanlt not ‘'aooidental” 

(1) ' An aflarmative tortious act 
committed by an employer upon' an 
employee is not “accidental,*' withfn 
meaning of compensation law, so as 
to bar employee from maintaining 
a common-law action against em¬ 
ployer for assault. 

N.Y.—Le Pochat v. Pendleton, 63 N. 

‘ Y.S.2d 313, 187 Mlsc. 296, afflrmed 
68 N.Y.S.2A 594, 271 App.Div. 964. 

(2) An intentional and malicious 
assault and battery by an employer^ 
on an empllbyee 'ts not an AoclU^t,' 


within terms of compensation act, 
so as to preclude recovery from em¬ 
ployer at common law, where no 
physical dlsability has been suf- 
fered. 

S.C.—Stewart v. McLellan*s Stores 
Co., 9 S.E.2d 35, 194 S.C. 50. 

74i Cal.—Carter v. Superior Court 
In and For Los Angeles County, 
298 P.2d 698, 142 C.A.2d 360. 
Minn.—^Boek v. Wong Hing, 231 
Minn. 233, 180 Minn. 470, 72 A.L.R. 
108. 

Election generally see infra S§ 936- 
938. 

75. N.Y.—Quinn v. S. A. Healy Co., 
140 N.Y.S.2d 925. 

75. N.Y.—^Lavln v. Goldberg Bldg. 
Material Corp., 87 N.Y.S.2d 90, 274 
App.Dlv. 690, appeal denled 89 N. 
Y.S.2d 623, 276 App.Div. 865. 

Mazarredo v. Levine, 76 N.Y.S.2d 
324, 190 Misc. 963, reversed on oth¬ 
er grounds 80 N.Y.S.2d 237, 274 
App.Div. 122. 

Garcia v. Gusmack Restaurant 
- Corp., 160 N.Y.S.2d 232. 

Consplracy to assault 
, Employee alleging Intentional, 
willful, and malicious assault by as¬ 
sistant manager of employer hlred 
by employer to assault employee, 
and that the assault was made in the 
course of such special employment 
and pursuant to conspiracy between 
the assistant manager and employ- 
er*s manager, was not subject to 
plea in abatement that injury was 
within compensation act. 

Tex.—^Richardson v. The Fair, Inc., 
CivA.pp., 124 S.]W.2d 886, arror dis- 
missed, Judgment correct 

77. N.Y.-^—Garcia v. Gusmack Res¬ 
taurant Corp., 160 N.Y.S.2d 232. 

‘^1 


lliuployee’s zight of ^eotloa 

(1) Where offlcer and general 
manager of corporate employer In- 
tentlonally committed an unprovoked 
assault and battery upon employee 
during course of his employment, 
under circumstances which would 
entitle employee to actual and ex- 
emplary damages at common law, 
employee was entitled to elect el- 
ther to claim compensation under 
compensation act or to treat willful 
assault as a severance of employer- 
employee relatlonship and seek full 
damages at common law. 

Ark.—^Heskett v. Fisher Laundry & 
Cleaners Co., 230 S.W.2d 28, 217 
Ark. 360. 

<2) Election generally see Infra §9 
936-938. 

78. S.C.—Stewart v. McLellan’s 
Stores Co., 9 S.B.2d 35. 194 S.C. 
60. 

The mle of respondeat sui^erlor 
does not prevail to the extent of 
maklng the matter within the exclu- 
sive provlnce of the compensation 
act, although matter might fall with¬ 
in the act where assault is commit¬ 
ted by fellow employee or an out- 
sider. 

S.C.—Stewart v, McLellan’s Stores 
Co., supra. 

79. N.Y.—Camacho v, Innersprings, 
Inc., 142 N.Y.S.2d 886. 

8a N.Y.—Camacho v. Innersprings, 
Inc., 142 N.Y.S.2d 886, distinguish- 
ed in Garcia v. Gusmack Restau¬ 
rant Corp., 160 N.Y.S.2d 232, 

81. N.Y.—^Mazzaredo v. Levine, 80 
N.Y.S.2d 237, 274 App.Div, 122. 

Camacho v. Innersprings, Ina, 
142 N.Y.S.2d 886—^Loftus v. Colum- 
hian Ribbon & Caibon Mfg: 
N.Y.S.2d 102. ■ 



101 C.J.S. 


§§ 926-928 WORKMEN^S COMPENSATION 


A compensation act has also been held to bar an 
action by an employee against his employer for an 
assault committed by the latter*s manager,^^ fore- 
inan,S5 or dock boss,^^ or by a nurse in a hospital 
maintained by the employer.*® 

§ 927. -Gross NegKgence 

Whether an employee may recover damagea, or punl- 
tlve damages, for injury caused by hie employer’8 gross 
negllgence, or Is relegated to his remedy under the com¬ 
pensation acti Is determined by the language of the act. 

The remedy afforded an employee under the com¬ 
pensation act may be exclusive where injury results 
from gross negligence of the employer or a fellow 
employee.*® However, under statute, gross negli¬ 
gence of the employer may be made an exception to 
the statutory provision that proceedings before the 
commission shall be the exclusive remedy,**^ al- 
though an amendatory statute omitting the words of 
exception in an earlier act changes the rule.** Vio- 
lation of a statute or an order of the commission,** 
especially where general in terms,** does not of it- 
self constitute gross negligence bringing the em- 
ployee's rights within the scope of the exception. 

The common-law right of action for gross negli¬ 
gence is preserved by the Texas act only when the 
employee’s injury results in death.*^ 

Additioml or puniiive damages may not be re- 
covered, in a common-law action, on the ground of 
the employer’s gross negligence, where the compen¬ 
sation law provides an exclusive remedy against the 


employer for injuries sustained by an employee 
as a resuit of an accident or disease arising out of 
the employment.** 

It has been held that under the Texas compensa¬ 
tion act an injured employee may bring suit for 
gross negligence and recover exemplary damages 
therefor if he can;** but under other authority the 
right to recover exemplary damages because of the 
gross negligence of the employer is limited to 
claims for tihie death of the employee,*^ and the act 
excludes actions by the employee to recover ex¬ 
emplary damages for gross negligence.*® 

§ 928. -Failure to Install or Maintain 

Safety Appliances 

Whether an employer^e failure to Install or maintain 
safety appliances takes the case out of the rule as to 
exclusive remedy by way of the compensation act de¬ 
pende on t^e language of the act. 

The general rule has been said to be that, in the 
absence of specific statutory provision, the failure of 
the employer to comply with laws or regulations 
as to the installation of safety appliances or proper 
safeguards, especially in the case of dangerous ma- 
chinery, does not affect the rule as to exclusive 
remedy by way of the compensation laws.*® How¬ 
ever, under some statutes, the failure of the em¬ 
ployer to install or maintain safety appliances re- 
quired by statute is made an exception to the ex- 
dusive remedy rule, and an action to recover dam¬ 
ages for injuries arising therefrom may be main¬ 
tained by the injured workman,*'^ if, where the stat- 


Smployeir^s knowledffa of ssorvaiLVB 

ViolOILSlLSSS 

In 6mployee’s action against fel¬ 
low servant and corporate employ¬ 
er for assault by servant, allega- 
tions that employer knew of fellow 
servanfs viciousness, but gave him 
authority over other employees and 
made available for his use. In con- 
nection with his duties, a tear gas 
gun known to defendants to be dan¬ 
gerous and deadly weapon, did not 
save such common-law action from 
destruction by compensation law, 
under whlch plalntilf waa requlred 
to seek rellef. 

K.Y.—^Loftus V. Columblan Rlbbon & 
Carbon Mfg. Co., supra. 

82. Ga.—^McLaughlln v. Thompson, 
Boland & Lee, 34 S.B.2d 562. 72 Ga. 
App. 664. 

Mlnn.—^Pox v. Swarts, 36 N.W.2d 708, 
228 Mlnn. 233. 

Injnxles aM resuit of acddeiiLt 
Ga.—Echols v. Chattooga Mercantlle 
Co., 38 S.E.2d 676, 74 Ga.App. 18. 

83. La.—Smith v. Bankston, App., 
76 So.2d 880. 


Mo.—Gardner v. Stout, 119 S.W.2d 
790, 842 Mo. 1206. 

N.C.—^McCune v. Rhodes-Rhyne Mfg. 

Co., 8 S.B.2d 219, 217 N.C. 351. 

S.C.—^Thompson v. J. A. Jones Const. 
Co., 19 S.E.2d 226, 199 S.C. 804. 

84. U.S.—^Whittington v. Moore Mc- 
Cormack Lines, C.AN.Y., 196 F. 
2d 295, certiorari denled 78 S.Ct 
106, 344 TT.S. 865, 97 L.Bd. 671, re- 
hearing denled 73 S.Ct 211, 344 IT. 
S. 894, 97 L.Ed. 691. 

Assault held '^oULeatal” wlthin 
meaning of compensation act. 

U.S.—Whittington v. Moore McCor- 
mack Lines, supra. 

85. U.S.—^Rickman v. E. I. Du Pont 
de Nemours & Co., C.C.A.Okl., 157 
P.2d 837. 

86. Ark.—^Heskett v. Fisher Laun- 
dry & Cleaners Co., 230 S.W.2d 28, 
217 Arlc. 850. 

87. Cal.—San Francisco Stevedozing 
Co. V. PUlsbury, 149 P. 686, 170 C. 
321. 

88. Cal.—^Lockhcurt v. Southern Pac. 
Co., 267 P. 591, 91 CJL 770. 

89. Cal.—Schmidt v. Pursell, 190 P. 

846, 47 CJL 440. i 
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90. Cal.—Helme v. Great Western 
Mining Co., 186 P. 610, 43 C.A 416. 

91. Tex.—^Faulkner v. Eleinman, 
Civ.App., 168 S.W.2d 891, error re- 
fused. 

92. Wis.—^Beck V. Hamann, 56 N.W. 
2d 837, 263 Wis. 181. 

93. U.S.—Gomillion v. Union Bridge 
& Constructlon Co. of EAnsas City, 
Mo., C.C.A.Tex., 100 F.2d 937, cer¬ 
tiorari denled 69 S.Ct 1081, 807 U.S. 
634, 83 L.Ed. 1616. 

94. Tex,—Castleberry v. Frost-John¬ 
son Lumber Co,, Com.App., 283 S. 
W. 141. 

Odom V. Indenonlty Ins. Co. of 
North America, ClvA.pp., 111 S.W. 
2d 1143, error dlsmlssed. 

95. Tex.—Castleberry v. Frost-John- 
son Lumber Co., Com.App., 283 S. 
W. 141. 

71 C.J. p 1486 note 16. 

96. Ean.—Corpus Juris olted in 
Duncau v. Perry Packing Co., 174 
P.2d 78, 84, 162 Kan. 79. 

97. N.Y.—^Artonio v. Hirsch, 157 N. 
Y.S.2d 398, 4 Misc.2d 42, afflrmed 
In part reversed in part on other 
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ute so requires, the omission is intentional,^^ and 
is the omission of an elective officer, where the em- 

ployer is a Corporation.^^ 

The nile that the compensation act does not ex¬ 
clude actions for damages resulting from violation 
of a safety appliance law applies also where injury 
is caused by violation of a federal safety appliance 
law which by its terms extends its protection to em- 
ployees whether engaged in interstate or local 
transit but the fact that the employer violated 
such federal law, thereby becoming liable to a pen- 
alty, has been held not to deprive him of the right 
to the protection of the state compensation law.^ 
The rule does not apply where the compensation 
act in terms excludes common-law remedies for 
"ali accidents occurring within this Commonwealth” 
and no exception is made for injury resulting from 
neglect of a statutory duty.8 

§ 929. — Violation of Safety Regulations 

Under some statutes an Injured employee may sue 
for damages for Injuries arising from a violation of safety 
regulations. 

Under some statutes a violation of safety regu¬ 
lations by an employer is made an exception to the 


exclusive remedy rule, and an action to recover 
damages for injuries arising therefrom may be 
maintained by the injured employee^ if, where the 
statute so requires, the omission is intentional^ and 
is the omission of an elective officer where the em¬ 
ployer is a Corporation.® 

§ 930. - Violation of Child Labor Laws 

If the employment of a minor In violation of chlld 
labor law does not exclude the minor from the coverage 
provided by workmen’s compensation law, the right of 
recovery for the mlnor'8 Injury or death may be llmited 
to that provided under the compensation law, and there 
may be no riflht of recovery In an action under the com- 
mon law. 

Under many workmen's compensation act provi- 
sions, a minor whose employment is in violation of 
law may be within the scope of the coverage pro¬ 
vided by the act, as stated supra § 113 c; and where 
the employment of a minor is in violation of child 
labor laws, if the illegality of the emplo 3 nnent does 
not exclude the minor from the coverage of the 
workmen^s compensation acts, the minor may be 
limited to the recovery provided by the terms of the 
compensation act, and may not be entitled to main- 
tain an action at law against the employer.7 Simi- 


grounds 163 K.Y.S.2d 489, 8 A.I>.2d 
939. 

71 CJ. p 1486 note 17. 

Fallnrs to vsntllats sulns 
Minn.—Applequlst v. Oliver Iron 
Mlnlnff Co., 296 N.W. 13, 209 Minn. 
280. 

88. 111.—^Forrest v. Roper Fumlture 
Co., 108 N.E. 328, 267 111. 331. 

71 C.J. p 1486 note 18. 

99. 111.—^Brlmie v. Belden Mfg. Co., 
122 N.B. 76, 287 111. 11—Von Boeck- 
mann v. Corn Products Reflning* 
Co., 113 N.B. 902, 274 III. 605. 

1. N.T.—Ward v. Erie R. Co., 129 N, 
E. 886, 230 N.Y. 230. 

2. Tenn.—^Louisville & N. R. Co. v. 
Nichols, 80 S.W.2d 666, 168 Tenn. 
672, 98 A.L.R. 608. 

8. Pa.—Welsch v. Pittsburffli Ter- 
mlnal Coal Corporation, 164 A. 716, 
303 Pa. 406. 

4. Wash.—^Depre v. Pacific Coast 
Porge Co., 276 P. 89, 161 Wash, 
480. 

71 C.J. p 1486 note 23. 

Violation of law as constltuting de¬ 
liberate Intentlon to injure see su¬ 
pra § 926. 

Bemoval of ftimes and vapoxs 
Where claim against state was 
based on theory that state operated 
place of claimanfs emplo 3 anent so 
as to violate Labor Law and rules 
of Industrial board relating to re- 
moval of fumes and vapors, as a re¬ 
suit of which claimant sustained 


severe Injuries, the compensation 
law regarding occupational diseases 
did not provide claimant sole reme¬ 
dy. 

N.Y.—Converse v. State, 41 N.Y.S.2d 
245, 181 Mlsc. 113. 

5. IlL—^Von Boeckmann v. Corn 
Products Refining Co., 113 N.B. 
902, 274 111. 605. 

Burnes v. Swlft & Co., 186 111. 
App. 460. 

8 . 111.—Von Boeckmann v. Com 
Products Refining Co., 113 N.E. 
902, 274 111. 606. 

Bumes v. Swift & Co., 186 IU. 
App. 460. 

7. Ariz.—^Villapando v. Industrial 
Commission, 216 P.2d 397, 70 Ariz. 
56—S. H. Kress & Co. v. Superior 
Court of Marlcopa County, 182 P. 
2d 981, 66 Ariz. 67. 

Ark.—Cummins v. J. J. Newberry 
Co., 203 S.W.2d 187, 211 Ark. 864— 
Odom V. Arkansas Pipe & Scrap 
Materlal Co., 187 S.W.2d 320, 208 
Ark. 678. 

Ga.—^Maloney v. Kirby, 172 S.B. 683, 
48 GaApp. 252. 

Idaho.—^Lockard v. St. Maries Lum- 
ber Co., 285 P.2d 473, 76 Idaho 506. 
Ind.—^Dawson v. Acme Evans, 76 N. 

E.2d 663, 118 Ind.App. 49. 

N.Y.—Ulrich v, Terminal Operatlng 
Corp., 67 N.Y.S.2d 690, 271 App. 
Div. 930. 

Murphy v. Elmwood Country 
Club, 61 N.Y.S.2d 260, 183 Misc. 
832. 


Or.—Manke v. Nehalem Logging Co., 
816 P.2d 639. 

Pa.—Lengyel v. Bohrer, 94 A.2d 763, 
372 Pa. 631—^Pritsch v. Pennsylva- 
nia Golf Club, 50 A.2d 207, 366 Pa. 
384. 

Zeitz V. Zurlch General Acc. & 
Liability Ins. Co., 67 A2d 742, 166 
Pa.Super. 295. 

Green v. Anwyll, Com.Pl., 86 
Pittsb.Leg.J. 643. 

Tex.—^Haskins v. Cherry, CivA.pp., 
202 S.W.2d 691, error refused. 

Va.—^Nolde Bros. v. ChaJkley, 36 S. 
E.2d 827, 184 Va. 663, adhered to 
38 S.E.2d 73, 186 Va. 96. 

Wis.—Poth V. Macombep & Whirte 
Rope Co., 164 N.W. 369, 161 Wis. 
649. 

71 C.J. p 1486 note 27. 

^egsl euLploymexLt at time of Injnzy 
Where minor engaged in employ¬ 
ment prohibited by law to one of his 
age was injured after reaching age- 
at which employment was permitted' 
by law, minoras only right of recov¬ 
ery was under compensation act andl 
no common-law right of recovery ex- 
isted. 

N.M.—Benson v. Expert Eguipment 
Corp., 164 P.2d 380, 49 N.M. 366. 

XUegally employed minor held enu 
ployee 

Where a minor was employed in 
violation of the Illinois child labor 
law, and at the time of Injury the 
employer had two policles of Insur¬ 
ance, one for workmeu's. compensa- 
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larly, where an illegally employed minor is entitled 
to recover for injuries only under the provisions of 
the compensation act, and is not entitled to main- 
tain an action at law for the injuries, the minor’s 
beneficiaries and personal representatives are like- 
wise relegated to the remedy provided by the com¬ 
pensation law, and are not entitled to maintain an 
action at law;8 and it has been held that restrict- 
ing the right to recover for injuries or death sus- 
tained by a minor whose employment was in viola- 
tion of child labor law to the recovery that is author- 
ized by compensation law does not impair the child 
labor law.^ Other compensation acts permit, but. 
do not require, an illegally employed minor to re- 
sort to the compensation laws, as stated supra 
§ 113 c, and under such compensation acts a minor 
who is employed in violation of child labor laws 
has the option to proceed under the compensation 
law or sue at common law.^® 

Under some workmen*s compensation act provi¬ 
sions, an eligible employer who has not accepted 
the act so as to enable his employees to receive com¬ 
pensation is deprived of the right to set up certain 


defenses in a common-law action brought* by an in- 
jured employee, as discussed infra §§ 939-943. Such 
a provision of a compensation act, freeing employees 
prosecuting actions at common law for injuries re- 
ceived in the course of their emplo3rment‘from de¬ 
fenses which, prior to the act, would have been 
available tp the employer, is applicable to a minor, 
employee whose employment was violative of a 
child labor law requiring a certificate or permit for 
the minor to be entitled to engage in the employ- 
ment.ii 

In a number of cases decided under workmen's 
compensation act provisions now or formerly exist- 
ing, it has been held that an illegally employed minor 
is not within the scope of the coverage of the act, 
as stated supra § 113 b. Where this rule has been 
followed it has been held that the emplo 3 ment of a 
minor in violation of child labor law places the 
minor outside the terms of the workmen’s compen¬ 
sation act, and permits or compels the minor or his 
personal representative to seek recovery for the 
minoras injury or death in a proceeding other than 
that authorizcd by the act,i^ and this rule has been 


tlon and the other for publlc llabil- 
ity, and the publlc liabllity policy 
specidcally excluded employees of the 
Insured. In an action for a declara- 
tory judgrment It was held that the 
minor was an employee xmder the 
Illinois compensation law, and was 
within the exclusion clause of the 
publlc liabllity policy. 

XJ.S.—Scarpelli v. Travelers Indem. 
Co. of Hartford, C.A.I11,, 248 F.2d 
791. 

In Florida 

<1) Wor3Emen's compensation act 
provides excluslve remedy against 
an employer for Injuries sustained 
by a minor employee whose employ¬ 
ment was in violation of child labor 
laws, and no distinction on basis of 
age or nature of employment Is war- 
ranted.' 

Fla.—Winn-Lovett Tampa v. Mur- 
phree, 73 So.2d 287. 

(2) In an earlier case which was 
expressly overruled by decision in 
Wlnn-Liovett Tampa v. Murphree, su¬ 
pra, it was held that where a mi¬ 
nor was employed in violation of 
child labor laws, and was of an age 
where he could not have been legal- 
ly employed under child labor laws, 
workmen's compensation act dld not 
provide excluslve remedy that was 
available to minor or to personal rep¬ 
resentatives of minor. 

Fla.—Smith v. Amold, 60 So.2d 281. 

8. Ariz.—S. H. Kress & Co. v. Supe¬ 
rior Court of Maricopa County, 182 
P.2d 931, 66 Ariz. 67. 

Conn.—Oreenberg v. Gulliano, 88 A. 
2d 486, 183 Conn. 167—Wells v. 
Badville, 153 A. 154, 112 Conn. 459. 


N.T.—XJlrlch V. Terminal Operatlng 
Corp.. 67 N.T.S.2d 690, 271 AppJDiv. 
930. 

Pa.—^Lengyel v. Bohrer, 94 A.2d 763, 
872 Pa. 531—Santucci v. 30YanlE, 61 
A.2d 696, 356 Pa. 54. 

Zeitz V. Zurich General Acc. & 
Liabllity Ins. Co., 67 A.2d 742, 165 
Pa.Super. 296. 

9. Or.—^MAnke v. Nehalem Logging 
Co., 316 P.2d 639. 

10. lowa.—Lodge v. Drake, 61 N.W. 
2d 418, 243 lowa 628, followed in 
61 N.W.2d 420, 243 lowa 633. 

Savlair provisloiL not retroaotlve 
Where at the time of the Injury 
the minor employee, although em¬ 
ployed in violation of the child labor 
law, was slxteen years old and thus 
entitled to recover only under the 
provisions of the compensation act 
which contained a savlng provision 
to the effect that the act should not 
deprlve infants under sixteen years 
of their common-law remedy, the 
fact that at the time the case was 
heard the legislature had amended 
the saving provision so tluit the act 
dld not deprive infants under the 
age of elghteen years of their com¬ 
mon-law remedy did not permit the 
minor employee to seek recovery in 
a common-law action, since the 
amendment of the savlng provision 
was not retroactive. 

N.J.—Wilson V. Newark Smeltlng & 
Refinlng Co., 66 A.2d 619, 26 H.J. 
Miso. 61. 

Electioii by minor omployea 
(1) Where the employer elected 
to take compensation coverage al- 
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though not reauired to do so, and 
under a statutory provision such elec- 
tion enabled an injured minor, who 
was employed Illegally, to elect 
whether to take the compensation 
coverage and thus be barred from 
maintainlng another remedy provid¬ 
ed by law, it was held contrary to 
publlc policy to deem the minor ca- 
pable of exercislng such an election. 
N.Y.—Wamey v. Board of Educa- 
tion of School Dist. No. 5 of Town 
of Irondequolt, 49 N.E.2d 466, 290 
N.T. 329. 

(2) “Since the decision In the War- 
ney case, supra, the statute has 
been amended to abrogate the em- 
ployee's right of election In non- 
hazardous employments where the 
employer has obtained coveraga” 
N-T.—^Murphy v. Elmwood Country 
Club, 61 N.T.S.2d 260, 264» 183 
Misc. 882. 

Xn iTorth Dakota 

The 1949 amendment of the work- 
men*s compensation act deleted the 
provision giving an illegally em¬ 
ployed minor either the right to com¬ 
pensation or to maintain an action 
for damages, and placed an illegally 
employed minor in the same class as 
any other employee for the purposes 
of the workmen’s compensation act 
N.D.—State for Benefit of Workmen^s 
Compensation Fund v. E. W. Wylle 
Co., 68 N.W.2d 76, 79 N.D. 471. 

IL Me.—^Bartley t. Couture, 66 A.2d 
488, 148 Me. 69. 

12. Kan.—^Hadley v. Security Eleva¬ 
tor Co., 264 P.2d 1076. 176 Kan, 
895—Lee v. gansas City Public 
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Applied where the minor has secured his employment 
by falsely or mistakenly stating his age.^^ Under 
this rule, if the minoras emplo 3 mient was not viola- 
tive of the child labor law the right of recovery 
would be only under the compensation act, and there 
would be no right of recovery under the common 
law.i^ 

Under some statutes qualifying the general rule, 
the emplo 3 anent must have been in willful and 
known violation of the child labor law to deprive 
the employer of the protection afforded by the com¬ 
pensation act, and to permit the maintenance of a 
common-law action to recover for the injury or 
death;i5 and a failure to guard machinery as re- 
quired by the child labor law does not of itself es- 
tablish the fact that the employment was a known 
and willful violation of that law,^® although, under 
the terms of the child labor law, the bringing of an 
action for damages may be authorized on the basis 
of failure to guard machinery as well as on the un- 
lawful emphyment.!*^ The rule that violation of 
the child labor law of a state subjects the employer 
to liability in damages for injuries received by the 
minor does not apply when the illegality of the em¬ 
ployment arises solely from violation of a municipal 
ordinance;^^ and the rule does not apply to per¬ 
mit the representative of a deceased minor employee 
to recover in a common-law or statutory action 
where the employment of the minor was legal under 


the laws of the state although in contravention of 
federal law.^^ 

Under Longshoremen^s and Harhor Workers^ Act, 
It is stated supra § 113 c that a minor employee is 
not excluded from the coverage provided by the 
Longshoremen^s and Harbor Workers* Act, 33 
U.S.C.A. § 901 et seq, because the minoras employ¬ 
ment was in violation of a child labor law, and 
where a minor employer is within the coverage pro¬ 
vided by the Longshoremen^s Act, the fact that the 
minoras employment was violative of a child labor 
law will not authorize a recovery in a common-law 
suit for injuries sustained by the minor.^o 

§ 931. On Rejection of Act 

Where an employer or an employee has rejected the 
compensation act, remedies other thah those provided by 
the act are available. 

The remedy of an employee who has rejected the 
compensation act lies in damages recoverable from 
his employer under statute or the common law.^^ 
The right of an injured employee to sue his em¬ 
ployer may be required to be exercised before the in¬ 
jury by rejecting the compensation act at the time 

of the employment.22 

An employer who has rejected the compensation 
act, pursuant to its provisions, thereby stands on 
his common-law liability or his liability under stat¬ 
utes other than the compensation act^B Such an 


Service Co., 22 P.2d 942, 137 Kan. 
759.' 

71 C.J. p 1486 note 28. 

TTiider repealed or amended provisions 

Ind.—Plng V. Indianapolls Soap Co., 
184 3Sr.B. 903, 206 Ind. 287. 

lowa.—Sechlich v, Harria-Emery Co., 
169 N.W. 826, 184 lowa 1026. 

Mich.—Grand Raplds Trust Co. v. Pe- 
tersen Beveragre Co., 189 N.W. 186, 
219 Mich. 208. 

N.J.—^Mauthe v. B. & G. Service Sta- 
tion, 139 A. 245, 5 N.J.Mlsc. 981. 

Pa.—Lincoln v. National Tube Co., 
112 A. 73, 268 Pa. 604, 

Mitchell V. Mione Mfg. Co., 171 
A. 114, 112 Pa.Super. 394. 

Lasky v. Pittsburgrh Press Co., 
Coin.Pl., 94 Pittsb.Lefir.J. 107. 

XTtah.—^Henrie v. Ro^cy Mountain 
Packingr Corp., 202 P.2d 727, 113 
Utah 444—^Lucas v. Industrlal Com- 
misslon, 166 P.2d 896, 108 Utah 25 
—Ortega v. Salt Lake Wet Wash 
Laundry, 166 P.2d 886, 108 Utah 1. 

Wis.—Stetz V. P. Mayer Boot, etc., 
Co., 166 N.W. 971. 163 Wla. 151, 
Ann.Cas.l918B 675. 

13. VL—^Wlock V. Fort Dummer 
Mills, 129 A. 311, 98 Vt 449. 

71 C.J. p 1486 note 82. 

14. Okl.—^Associated Indem. Co. v. 
Frierson, 170 P.2d 226, 197 Okl, 304. 

101 O.J.S.—25 ' 


W.Va.—^Raynes v. Nitro Peneii Co., 
52 S.E.2d 248, 132 W.Va. 417. 

15. Ky.—^Riddeirs Adm^r v. Berry, 
298 S.W.2d 1—Caldwell v. Jarvis. 
186 S.W.2d 662, 299 Ky. 439. 

71 C.J. p 1486 note 36. 

16. Ky.—^D. B. Hewitt Lumber Co. 
V. Brumfield, 245 S.W. 858, 196 Ky. 
723—Frye’s Guardian v. Gamble 
Bros., 221 S.W. 870, 188 Ky. 283. 

17- Ky.—Frye's Guardian v. Gamble 
Bros., supra. 

18. Tenn.—^Walsh v. Myer Hotel Co., 
80 S.W.2d 225, 161 Tenn. 355. 

71 CJ. p 1486 note 38. 

19. Kan,—^Neville v. Wichita Bagle, 
Inc., 294 P.2d 248, 179 Kan. 197. 

Employer’! liability measured by 
state law 

"We hold that the test of a minor’s 
capaclty to enter into an employment 
contract Is that fixed by the laws of 
this state; that the emplosmaent was 
a lawful one under our workmen*s 
compensation act, and that the lia- 
bilities of the employer for Injury 
resulting In the workman^s death are 
measured by that act.” 

Kan.—^Neville v. Wichita Eagle, Inc., 
supra. 

sa U.S.—MeAlen v. Hirsoh, C.AMd„ 
171 P.2d 127. 
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D.C.-r>Mellen v. BL B. Hirsch & Sons, 
169 P.2d 461, 82 U.S.App.D.C. 1, 
certiorari denied 67 S.Ct 1534, 881 
U.S. 846, 91 L.Ed. 1856, rehearing 
denied 68 S.Ct 84, 882 U.S. 784, 92 
L.Ed. 367. 

21. Ariz.—Industrial Commission v. 
Orizaba Mining Co., 145 P.2d 850, 
61 Ariz. 162. 

Mo.—^Mitchell v. J. A. Tobin Const. 
Co., 169 S.W.2d 709, 236 Mo.App. 
910. 

Pnrpose of statute 

(1) Purpose of provlsion of occu- 
pational diseases act giving a cause 
of action for damages to an employee 
who has elected not to operate under 
compensation provlsion, even though 
his employer has, is to lead an em¬ 
ployee to accept compensation to 
prevent his action from being met by 
defenses of assumptlon of risk and 
negligence of a fellow servant 

Ind.—^Dalton Foundrles v. Jefleriea, 
61 N.E.2d 13, 114 Ind.App. 271, fol- 
lowed in Dalton Foundrles v. Dean, 
51 N.E.2d 397, 114 Ind.App. 289. 

(2) Abrogation of defenses see in¬ 
fra §§ 939-943. 

22. Ariz.—^Pressley v. Industrii 
Commission, 236 P.2d 1011, 73 Ariz. 
22 . ' ' 

23. U.S.—^Baker v. Great Atlantic, & 
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employer may be sued by an injured employee even 
though the latter has himself accepted the act, in 
a common-law action for damages,^^ or under an 
unrepealed factory act,26 or under a section of the 
code providing an alternative remedy in such cas¬ 
es ;2 6 and where, under the law, revocation by the 
department of the employer^s acceptance has the ef- 
fect of taking both employer and employee out of 
the act both are relegated to their rights at common 


law.27 

Express or implied acceptance of act. It has 
been held that unless the terms of the compensa- 
; tion act are accepted, either expressly or impliedly, 
by the master and the servant, the common law re- 
mains applicable.28 Where there is no agreement, 
express or implied, under which an employee and 
his employer contract to be bound by the compensa- 


Paclfic Tea Co., C.A.Fla., 212 F.2d 

130. 

AlirofiTatloiL or restoratlon of defenses 

(1) Where employer had aflarma- 
tively elected not to operate under 
the compensation act, action by an 
employee against employer for inju¬ 
ries was governed by common law, 
except in so far as common-law de¬ 
fenses of contributory negligence, 
fellow servant, and assumption of 
risk were abrogated. 

U.S.—Great Atlantic & Pacific Tea 

Co. V. Robards, C.C.A.N.G., 161 F. 

2d 929. 

(2) Purpose of pro Vision of occu- 
patlonal diseasea act settlng up cause 
of action for damages against an em¬ 
ployer who has not elected to pay 
compensation is to induce employers 
to elect to come under compensation 
provision by restorlng to them de¬ 
fenses of assumption of rlsk and neg¬ 
ligence of a fellow servant in an ac¬ 
tion for damages brought by an 
employee who has elected not to be 
bound by compensation provlsions. 
Ind.—^Dalton Foundrles v. Jefferies, 

61 3Sr.B.2d 13, 114 Ind.App, 271, fol- 

lowed in Dalton Foundries v. Dean, 

51 N.E,2d 897, 114 Ind,App. 289. 

(3) Abrogation of defenses see In¬ 
fra S§ 939-943. 

mjacy axising out of, or In oourse of, 
employueiLt 

(1) An employer who has rejected 
the Nevada Industrial Insurance act 
Is llable for Injury to a servant sus- 
tained through negligence of the em¬ 
ployer and arislng out of, and in the 
usual course of, employment. 

U.S.—Oonzalez v. Pacific Fruit Bxp. 

Co., D.C.Nev., 99 F.Supp. 1012. 

(2) Any employee of employer 
subject to, but not assenting to, 
compensation act, may recover, in 
common-law action, from such em¬ 
ployer for Injuries sustained In 
course of employment. 

Me.—^Bartley v. Couture, 55 A.2d 438, 

143 Me. 69. 

(3> Where employers of injured 
employee had exempted themselves 
from operatlon of compensation act, 
employee could institute common- 
law action to recover damages for 
injury on the ground of negligence, 
although injury was sustained in 
course of emplojnment. 


N.C.—^Muldrow v. Weinsteln, 68 S.E. 

2d 249, 234 N.C. 587. 

Sefault in flllng pay roUs and paylng 
premiums 

Employer’s default in filing of his 
pay rolls and pasmient of his pre¬ 
miums resulted in a statutory rejec- 
tlon of the industrial Insurance act 
at the time of accident complained of 
by employee. 

Nev.—Provenzano v. Long, 183 P.2d 

639, 64 Nev. 412. 

Employee not llmited to olaim 
against insorer 

Where employer elected not to be 
bound by compensation law, an In¬ 
jured employee was not llmited to 
making clalm for compensation 
against insurer from which the em¬ 
ployer obtained a Standard work- 
men*a compensation and employer's 
liabillty policy, and employee had 
rlght to sue employer for damages 

U.S.—Union Oil Co. of Callfornia v. 

Hunt, C.C.A.Or., 111 P.2d 269. 

Withdrawal after otnalifloatlon 

(1) The responsibility to injured 
employee of employer which had 
qualified under compensation act and 
had then withdrawn from it prior to 
injury was the common-law responsi¬ 
bility less the common-law defenses. 
Tenn,—^Pearson Hardwood Flooring 

Co. V. Phillips, 120 S.W.2d 973, 22 

Tenn-App. 206. 

(2) An employer could not defeat 
employee’s rlght to recover for inju¬ 
ries sustained on ground that em- 
ployee’s action was imder compensa¬ 
tion act because of failure to prove 
that employer had complied with law 
in withdrawlng from act under which 
employer had once qualifled, where 
employei^s president had stated to 
employee before trial, and hcid also 
testifled, that it had withdrawn from 
the act. 

Tenn.—^Pearson Hardwood Flooring 

Co. V. Phillips, supra. 

Diseas» 

(1) If disease resulted progresslve- 
ly from the cumulative eftect of 
conditlons to which employee was 
subjected, as distinguished from an 
accident, and If resuit of disease is 
peculiar to employment and employ¬ 
er has not accepted benefits of com¬ 
pensation act on occupational dis¬ 
ease, employee has a common-law 
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action against employer based upon 
negligence. 

U.S.—^Henson v. U. S., D.C.Mo., 88 F. 
Supp. 148. 

(2) A court has jurisdiction over 
an action against an employer to re¬ 
cover for damages arislng from an 
occupational disease only on the 
theory that defendant has rejected 
the provisions of the occupational 
disease act; it has no jurisdiction 
over an action to recover for such 
damages on the theory that, although 
at the time disability arose defendant 
had rejected the provisions of the 
act, it was under a contractual obli- 
gation to accept them by reason of a 
collective bargaining agreement with 
the Union of which plaintiif was a 
member. 

Pa.—^Tumeleavich v. Motley Coal Co., 
61 Pa.Dist. & Co. 668. 

(3) Diseases not within acts see 
supra § 924. 

24. lowa.—Gay v. Hocking Coal Co,, 
169 N.W. 360, 184 lowa 949. 

Pfiu—^Robinson v. Atlantic Elevator 
Co., 148 A. 847, 298 Pa. 549. 
Principal contractor; snboontractor 

(1) The rule applies to a Princi¬ 
pal contractor who is the statutory 
employer of the 8ubcontractor’s em- 
ployees on the job; if the statutory 
employer rejects the act, his com¬ 
mon-law liabillty to the workmen on 
the job remains; nor will the fact 
that the subcontractor, who is the 
actual employer, has accepted the 
act, and the injured employee has 
received compensation thereunder, 
relieve the statutory employer, who 
has rejected the act, from his com¬ 
mon-law liabillty. 

Pa.—Gallivan v. Wark Co., 136 A. 
223, 288 Pa. 443. 

(2) Suit against statutory employ¬ 
er as third person liable for Injury 
see infra S 985 d. 

25. Kan.—Truman v. Kansas City, 
M. & O. R, Co., 161 P. 687, 98 Kan. 
761—Smith v. Western States Port- 
land Cernent Co., 146 P. 1026, 94 
Kan. 601. 

26. lowa.—^Balen v. Colfax Consol. 
Coal Co., 168 N.W. 246, 183 lowa 
1198. 

27. Mich.—^Lester v. Auto Haulaway 
Co., 244 N.W. 213, 260 Mich. 16. 

28. S.C.—Oooge V. Speaks, 8 S.E.2d 
439, 194 S.C. 206. 
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tion law, concerning occupational diseases, the em- 
ployee may be entitled to exercise his common-law 
right of suit in trespass and trial by jury.29 

Time for rejection of act by minor, The statu- 
tory period within which a minor must file a re¬ 
jection of benefits under the compensation acts, so 
as to be entitled to maintain a suit at law for in¬ 
juries, begins to run against him from the date of 
the injury, and not from the date of the appoint- 
ment of a guardian.8<> 

§ 932. Failure to Comply with Act 

An employee may sue his employer for negli^ence 
where the latter, although subject to the compensation 
act, has failed to compiy with its requirements. 

Recovery at common law is open to an employee 
injured by the negligence of his employer who, al¬ 
though subject to the compensation act, has not 
qualified thereunder by complying with its require- 


ments.^i This has been held to be so even where 
the employee is injured before the commission has 
been appointed and before the employer has 
had opportunity to comply ;3 2 but compliance by 
the employer as soon as he has opportunity to com¬ 
ply, even though after the accident and done to 
escape common-law liability therefor, bars the em- 
ployee^s right to the common-law remedy.22 

§ 933. Failure to Provide Insurance or Se¬ 
cure Compensation 

Faiiure of an empioyer, subject to the compensation 
act, to provide Insurance or secure the payment of com¬ 
pensation may subject fiim to an action by the empioyee 
for damages. 

The failure of an employer who is subject to the 
compensation act to provide insurance or secure 
the payment of compensation may subject him to 
liability in an action at law to recover damages, 
brought by the employee,^^ or, under some statutes, 


29. Pa.—Simon v. Allegrheny-Pltts- 
burgrh Coal Co., 34 Pa.Dlst. & Co. 
643, 87 PlttsbXeg.J. 41. 

30. 111.—Cadwell v. National Tea 
Co., 98 N.E.2d 616, 343 IlLApp. 206. 

Right of Infant to sue at law after 
electlon to take compensation un¬ 
der statute see Infra § 937. 
Tlolatloii of ohJld labor law 

(1) Guardian of minor who had 
been lllegally employed In vlolatlon 
of the child labor law could not, more 
than slx months after mlnor's Inju¬ 
ries were sustalned, maintain action 
for those Injuries, although action 
was flled wlthln slx months after 
guardlan was appointed and flled a 
rejection of mlnor’s right to benefits 
under the act. 

111.—Cadwell v. National Tea Co., su¬ 
pra. 

(2) Vlolatlon of child labor laws 
generally see supra § 930. 

31. Md.—Slramer v. Globe Brewlng 
Co., 2 A.2d 634, 176 Md. 461. 

Chio.—Pitzgerald v. Chemical Serv¬ 
ice Corp., 84 N.B.2d 764, 84 Ohlo 
App. 423—Geller v. Epsteln, 34 N. 
E.2d 66, 66 Ohlo App. 354—Plsa- 
nello V. Polinorl, 22 N.E.2d 92, 60 
Ohlo App. 422. 

R.I.—^Rossl V. RoncI, 196 A. 401, 69 
R.I. 807—Paltinali v. Great Atlan¬ 
tic & Pacific Tea Co., 182 A. 606, 
66 R.I. 488. 

Tenn.—Layne v. Campbell, 219 S.W. 

2d 917, 81 Tenn.App. 651. 

Utah.—Corpus Juris olted Iu Peter- 
son V. Sorensen, 65 P.2d 12, 22, 91 
Utah 607. 

71 C.J. p 1487 note 46. 

Employers not within act see supra 
§ 921. 

ZuJury arlslng out of, and In oouzss 
of, euploynient 

An employer, who came wlthln pro- 


vlsions of compensation act, but dld 
not take necessary steps to bring 
hlmself and his employees within 
terms thereof, was subject to com¬ 
mon-law action for Injury to em¬ 
ployee arlslng out of, and in course 
of, employment. 

R.I.—Rossl V. Ronci, 7 A.2d 773, 63 
R.I. 260. 

OpUon of employee or representa- 
tive 

(1) Under compensation act, the 
right to sue the employer at common 
law Is inherent in the employee only 
In those cases in which the employ¬ 
er has failed to comply with the act, 
in which case the employee, or his 
representatlve in cases of death, has 
the option of either claiming compen¬ 
sation under the act or maintaining 
an action at common law for dam¬ 
ages on account of the Injury. 

Md.—^Eramer v. Globe Brewlng Co., 
2 A.2d 634, 175 Md. 461. 

(2) General purpose of compensa¬ 
tion act is to protect employees Corn¬ 
ing wlthln it by authorizlng em¬ 
ployees of noncomplying employers 
to bring sults against them for dam¬ 
ages or apply to compensation bu- 
reau for compensation awards. 

N.D.—State for Benefit of Workmen^s 

Compensation Fund v. B. W. Wylie 
Co., 68 N,W.2d 76, 79 N.D. 471. 

(8) If Ohio employer falis to com¬ 
ply with compensation law, an In¬ 
jured employee has an electlon to 
have industrial commission fix com¬ 
pensation, and, in default thereof, 
have attorney general collect it by 
suit from employer, or he may sue 
for damages. 

Ohlo.—Cameron v. Ringllng Bros.- 
Bamum & Bailey Combined Shows, 

6 Ohlo Supp. 236. 
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Bffeot of oompllauoe hy other exu- 
ployer 

Employee of operator of sawmlll, 
sulng operator as well as owner of 
timber, was entitled to maintain com¬ 
mon-law action against operator for 
negligence, where operator had not 
complled with compensation act, even 
though owner or some other em¬ 
ployer may have complled therewith. 
Tenn.—Copeland v. Cherry, 95 S,W.2d 
1276, 20 Tenn.App. 117. 

Fumishlng reperte; oontrlbuting to 
foud 

(1) The provision of the com¬ 
pensation act making an employer 
liable to suit in certaln cases, as a 
punitive measure, on failure to fur- 
nish certaln reports to the depart- 
ment of labor and Industry refers 
only to the partlcular reports specl- 
fled in the statute, and, as a penal 
clause, must be strictly construed. 
Wash.—^Lubich v. Pacific Hlghway 

Transport, 202 P.2d 270, 82 Wash. 
2d 457. 

(2) Under Washington compensa¬ 
tion act, If employer had not made 
reports or contrlbuted to accident 
fund, deceased employee’s beneficlary 
could elect to sue for death by 
wrongful act of employer. 

U.S.—Calvin v. West Coast Power 
Co., D.C.Or., 44 F.Supp. 783. 
CompUauoe held «uffleieut 
Wash.—^Pearson v: Aluminum Co. of 
America, 161 P.2d 169, 23 Wash.2d 
403. 

33, Mo.—^Warren v. American Car 
& Poundry Co., 38 S.W.2d 718, 327 
Mo. 766. 

83. Mo.—^Walker v. Sheffleld Steel 
Corporation, 27 S.W.2d 44, 224 Mo. 
App. 849. 

34. U.S.—Chappell v. D. C. Johnson 
Lumber Co., CA..Or., 216 P,2d 873. 
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by the commission acting therein for the benefit of 
the injured employee;36 and the employee^s right 
to bring the action at law because of the employer*s 


failure to comply with Insurance provisions will not 
be affected by an order of the commission, subse- 
quently made, exempting the employer from com- 


Mulr V. Kessixiirer, D.C.Wash., 35 
F.Supp. IIS, cause remanded, C.C. 
A., 121 F.2d 456—Larson v. Todd 
Shipyarda Corp., D.C.N.Y., 16 F. 
Supp. 967. 

Ark.—Odom v. Arkansas Plpe & 
Scrap Material Co., 187 S.W.2d 320, 
208 Ark. 678—Toungr v. G. L. Tarl- 
ton, Contractor, Inc., 162 S.W.2d 
477, 204 Ark. 283. 

Cal.—Chakmakjlan v. Lowe, 201 P.2d 
801, 33 C.2d 308—^Devens v. Grold- 
bergr, 199 P.2d 943, 33 a2d 173— 
Rideaux v. Torgrimson, 86 P.2d 
826, 12 C.2d 633. 

Lee V. Cranford, 237 P.2d 986, 
107 C.A.2d 677—Chakmakjlan v. 
Lowe, 225 P.2d 307, 101 C.A.2d 329 
—^Blinkinsop v. Weber, 193 P.2d 96, 
85 aA.2d 276—Liberty Mut. Ins. 
Co. V. Superior Court in and for 
Los Angeles County, 145 P.2d 344, 
62 C.A.2d 601. 

Fla.—^Jones v. Brink, 39 So.2d 791. 

Md.—^Lease v. Upper Potomac River 

. Commission, 20 A.2d 498, 179 Md. 
543. 

Mass.—^Thomeal v. Cape Pond Ice 
Co., 74 N.E.2d 5, 321 Mass. 528. 

Mich.—^Nantico v. Matuszak, 34 N.W. 
2d 506, 322 Mich. 644. 

Miss.— Corpus ^nris dted ia. McCoy 
V. Comish, 71 So.2d 304, 307, 220 
Miss, 577. 

N.M.—Addison v. Tessier, 805 P.2d 
1067, 62 N.M. 120. 

N.T.—Paulsen v, Kahn, 288 N.T.S. 
622, 248 App.Div. 744. 

Soraci V. Colonial Sand & Stone 
Co., 79 N.T.S,2d 698, 191 Misc. 1066, 
afELrmed 94 N.Y.S.2d 820, 276 App. 
Div. 895, appeal denied 97 N.Y.S. 
2d 541, 277 App.Div. 769. 

Ohio.—Cameron v. Rlngling Bros.- 
Barnum & Bailey Combined Shows, 
5 Ohio Supp. 236. 

Okl.—Londagln v. McDulC, 251 P.2d 
496, 207 Okl. 694. 

S.D.—^Utah Idaho Sugar Co. v. Tem- 
mey, 5 N.W.2d 486, 68 S.D. 623. 

Utah.— Corpus Juris olted in Peter- 
son V. Sorensen, 65 P.2d 12, 22, 91 
Utah 507. 

Wash.—0'Brien v. Northern Pac. Ry. 
Co., 72 P.2d 602, 192 Wash. 55. 

71 C.J. p 1487 note 48. 

Failure to pay compensation as not 
failure to secure see infra $ 935. 

Statutory aotiou 

Wash.—^Long v. Thompson, 31 P.2d 
908, 177 Wash. 296. 

Suit at eommxm. law or under Em- 
plcyers* l^hlUty Aot 

Ariz.—^BAralson v. Rhea, 259 P.2d 
246, 76 Ariz. 74, 

Absolute xlght of employee to sue 
for daanages 

Okl.—^Dixie Cab Co. v. Sanders, 284 
P.2d 421. 


Word ^^seoure,” withln compensa¬ 
tion act provislon that, if employer 
has failed to secure payment of com¬ 
pensation for injured employee, em- 
ployee may maintain action for dam- 
ages, has been held to mean that 
employer would obtain or procure 
compensation for employee. 

Okl.—Akln V. Shelton, 53 P,2d 661, 

175 Okl. 536. 

Failure of employer held diowu 
Miss.—^McCoy v. Comish, 71 So.2d 
304, 220 Miss. 577. 

Tex.—^Bte.rtford Acc. & Indem. Co. v. 
Chrlstenaen, 228 S.W.2d 136, 149 
Tex. 79. 

Failure of employer held not d&own 

(1) Generally. 

U.S.—Williams v. Minnesota Min. & 
Mfg. Co., D.aCal., 14 F.R.D. 1. 

N.Y.—^Murphy v. Blmwood County 
Club, 61 N.Y.S.2d 260, 183 Misc. 
332. 

Wash.—^Pearson v. Aluminum Co. of 
America, 161 P.2d 169, 23 Wash.2d 
403. 

W.Va.—Canterbury v. Valley Bell 
Dairy Co., 95 S.B.2d 73. 

(2) Defendanfs employees, injured 
wbdle acting withln course of their 
employment and subject to compen- 
sation laws, were fully protected by 
defendant*s application for coverage 
and payment of an advance premium 
to industrlal commission, and an er¬ 
ror in accounting could not be basis 
of an action on behalf of an employee 
against defendant as a noncomplying 
employer. 

Ohio.—^Brown -v. L. A, Wells Const. 
Co., App., 67 N.l!.2d 110, afflrmed 
56 N.E.2d 451, 143 Ohio St. 580. 

(3) Where employer procured com¬ 
pensation policy prior to date of In- 
Jury to employee, but “coverage 
card“ had not been received by com¬ 
mission until after injury, and Insur¬ 
ance carrier had on file copy of its 
Standard policy of compensation, 
compensation act was complied with, 
and employee was precluded from 
bringing action in district court, but 
was required to bring clalm before 
state industrlal commission; stat¬ 
ute requlring employer to post notice 
that he has secured compensation 
Insurance held directory. 

Okl.—Akin V. Shelton, 53 P.2d 661, 

176 Okl. 636. 

(4) Where compensation insurer 

expressly agreed to pay entlre 
amount of compensation due, and ac- 
tually paid compensation to widow of 
employee, insurer thereby acknowl- 
edsred liability and hence widow 
could recover statutory compensa¬ 
tion only, and not actual damages, 
irrespectlve of whether employer 
paid premium. I 


U.S.—Gomillion v. Union Brldge & 
Constructlon Co. of Eansas City, 
Mo., C.C.A.Tex., 100 F.2d 937, cer¬ 
tiorari denied 59 S.Ct 1031, 307 U. 
S. 634, 83 L.Ed. 1516. 

(6) Where insurer agrreed to pay, 
and did pay, compensation for work- 
man*s death, his widow could not re¬ 
cover actual damages for death, as 
against contention that “particlpa- 
tion and assessment lndorsement“ su- 
perseded the policy and made the 
employer in effect a self-insurer 
rather than a subscriber under com¬ 
pensation law. 

U.S.—Gomillion v. Union Bridge & 
Constructlon Co. of Kansas City, 
Mo., supra. 

Deterxnination of duestlon by oourt 
Where a determination of whether 
an employer was covered by state 
industrlal Insurance, denied by in- 
dustrial commission for reason that 
employer was in default in dling of 
pay rolls and payment of premiums, 
required not only a flnding of facts 
under conflicting evldence, but also 
determination of numerous questions 
of both law and equity in connection 
therewith, district court had jurlsdic- 
tlon to make determination, as 
against contention that commission 
had exclusive jurisdictlon. 

Nev.—Provenzano v. Long, 183 P.2d 
639, 64 Nev. 412. 

General contractor; sabcontractor 

(1) If general contractor fails to 
secure payment of compensation, an 
action at law may be maintained 
against him for injury of employee. 
Fla.—Brickley v. Gulf Coast Const. 

Co., 14 So.2d 265, 153 Fla. 216. 

(2) Remedy of employee of sub- 
contractor who had failed to provide 
workmen’s compensation was llmited 
as against prime contractor by pro¬ 
visions of state compensation law, 
and federal district court lacked ju- 
risdiction to entertain negligence ac¬ 
tion by such employee against prime 
contractor. 

U.S.—^Huflfstettler v. Llon Oil Co., C. 
A.Ark., 208 F.2d 549. 

Exnployee’s knowledge of employer’8 
failure 

That plaintilE employee knew that 
employer employed more than three 
employees and did not have compen¬ 
sation Insurance would not neces- 
sarily preclude recovery by employee 
for Injuries sustained as resuit of 
employer's negligence. 

Tex.—^Mender v. Bryant, Civ.App., 
226 S.W.2d 877, error refused. 

35. Mo.—Osagera v. Schatt, 246 S.W. 
.124, 293 Mo. 333. 
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pliance on a showing of solvency and ability to 
pay.3® The good faith of the employer in attempt- 
ing to secure compensation Insurance is not the test 
in determining whether he may be sued by his em- 
ployee for damages;^^ and an employer is not re- 
lieved of such suit by the erroneous interpretation 
of the compensation statute by the attorney general 
and the department of labor and Industries, who 
believed the employer not to be within the statute.^^ 

In some jurisdictions, where the employer fails 
to insure, the action at law is the only remedy;^^ 
in others, compensation under the statute is the 
only remedy, the right to bring an action of law hav- 
ing been abrogated;^® in stili others, the injured 


employee has an election, or option, and may sue 
for damages or bring proceedings to secure com¬ 
pensation under the act,^^ the reasoning in some 
cases basing the employer^s liability under the act 
on his failure to reject, and his common-law liability 
on his failure to insure.^^ In at least one jurisdic- 
tion the employee, under such circumstances, may 
proceed both under the compensation statute and 
by action for damages, at the same time;^8 he is not 
required to apply for compensation under the statute 
before beginning his action at law.^^ 

Statutory provisions as to the effect of the failure 
of an employer to provide compensation insurance 
coverage apply only to employers who are subject 


36. Minn.—^Nash v. Minneapolis & 
St L. Ry. Co.. 176 N.W. 610, 144 
Minn. 322. 

37. Mlss.—^McCoy v. Comlsh, 71 So. 
2d 304, 220 Miss. 577. 

Pnroliasiiiff llf« insriraiLO» for em- 
ployee 

Employer’s act in purchasing flve 
thousand dollar policy on omployee's 
life would not release employer from 
liability to employee’s widow and de¬ 
pendente for such benedts as they 
would be entitled to under the com¬ 
pensation act following employee’s 
death in course of his employment. 
Miss.—^Rlddell v. Cagle'j3 Sstate, 86 
So.2d 926, 227 Miss. 806. 

38. Wash.—Long v. Thompson, 31 P. 
2d 908, 177 Wash. 296. 

39. S.D.—TJtah Idaho Sugar Co. v. 
Temmey, 6 N.W.2d 486, 68 S.D. 
623—Collins v. Chicago, M. & St. P. 
Ry. Co., 207 N.W. 460, 49 SJD. 411. 

40. Wash.—Gowey v, Seattle Light- 
ing Co., 184 P. 339, 108 Wash. 479. 

Xtongehoremen.’* and Harbor Workers’ 
Aot 

Failure of an employer to secure 
payment of compensation, as requir¬ 
ed by Longshoremen's and. Harbor 
Workers’ Compensation Act, 33 U.S. 
C,A. $ 906, would not give injured 
workman who was otherwise llmited 
to remedy under such act the privi- 
lege of flling a common-law action 
against employer for negligence or 
an action under state employers' lia¬ 
bility act. 

XT.S.—Chappell.v. C. P. Johnson Lum- 
ber Corp., D.C.Or., 112 F.Supp. 625. 

41. U.S.—Chappell v. D. C. Johnson 
Lumber Co., C~A.Or., 216 F.2d 878 
—Severson v. Hanford Tri-State 
Airlines, C.C.A.Miim., 106 F.2d 622, 
construing lowa statute. 

P.C.—Garcia v. De Xieon, MunJlpp., 
69 A.2d 637. 

Ind.—Conway v. Park. 81 N.E.^d 79, 
108 Ind.App. 662. 


Miss.—Rlddell v. Cagle’s Estate, 86 
So.2d 926, 227 Miss. 305—McCoy v. 
Cornlsh, 71 So.2d 304, 220 Miss. 
677. 

Mo.—Nelf V. Baiotto Coal Co., 234 
S.W.2d 678, 361 Mo. 304. 

N.Y.—Soraci v. Colonial Sand & 
Stone Co., 79 N.Y.S.2d 698, 191 
Misc. 1066, afflrmed 94 N.Y.S.2d 
820, 276 App.Dlv. 896, appeal de- 
nled 97 N.Y.S.2d 641, 277 App.Div. 
769. 

Twitty V. Donlon, 133 N.Y.S.2d 
381. 

Ohlo.—Cameron v. Ringling Bros.- 
Bamum & Balley Combined Shows, 
5 Ohio Supp. 235. 

Utah.—^Peterson v. Sorensen, 65 P.2d 
12, 91 Utah 607. 

71 C.J. p 1487 notes 63, 54. 

Election generally see infra $§ 936- 
938. 

XSmployee of major employer 
Mo.—^Daniels v. Luechtefeld, App., 
155 S.W.2d 307. 

Blght to sue for wrongful death not 
relnatated 

Statutory amendment providlng 
that If employer fails to secure pay¬ 
ment of compensation, employee or 
his legal representatlve may have 
the choice between claiming compen¬ 
sation under the compensation law 
or suing at law for damages dld not 
operate to repeal the compensation 
law and reinstate right to maintain 
an action for the wrongful death of 
an employee, as it existed prior to 
orlginal enactment of the statute, 
Miss.—Allen v. R. G. Le Tourneau, 
Inc„ 71 So.2d 447, 220 Miss. 520. 

.The «Diployer’s failure to report 
the aooULent, as required by statute, 
does not give the claimant an option 
to clalm compensation or bring an 
action for damages, where such op¬ 
tion is given by statute only in case 
of the employer's failure to prove 
his flnanclal ability or to procure In¬ 
surance. 

Conn.—^Hpard v. Sears, Roebuck & 
do., 188 A- '269, 122 Conn. 185." 

3 ^ 


42. lowa.—Van Gorkom v. 0'Con- 
nell, 206 N.W. 637, 201 lowa 62. 

43. Cal.—Chakmakjlan v. Lowe, 225 
P.2d 307, 101 C.A.2d 329—Bllnkin- 
sop V. Weber, 193 P.2d 96, 86 C.A. 
2d 276—Goodman Bros. v. Superi¬ 
or Court of City and County of 
San Franclsco, 124 P.2d 644, 61 C.A. 
2d 297—^Marshall v. Foote, 252 P. 
1076, 81 C.A. 98. 

“Under section 8706 of the Labor 
Code, the injured employee may 
bring an action for damages in any 
case where his employer falled to 
carry compensation insurance, and 
this right may be exercised inde- 
pendently of any proceeding before 
the Industrial Accident Commlssion." 
Cal.—Chakmakjian v. Lowe, 201 P.2d 
801, 802, 33 C.2d 308. 

Effect of paymeiLt of oompeasatloiL 

(1) Payment in full of award of 
industrial accident commlssion to 
employee did not deprlve superior 
court of jurisdiction of action for 
damages against employers who fail- 
ed to carry compensation insurance. 
Cal.—^BUcks V. Ocean Shore R. R., 117 

P.2d 860, 18 a2d 773. 

(2) The phrase, in compensation 
act, that If any employer “shall fall 
to secure the payment of compensa¬ 
tion,*’ any injured employee may 
bring an action against employer for 
damages, refers to the time before 
the contingency arlses that requires 
payment of compensation and not the 
actual payment. 

Cal.—Cofdn V. Blobdworth, 82 P.2d 
953, 28 C.A.2d 522. 

FaymeiLt of medioal bUls and wages 

Employer who falled to comply 
wlth requirements of compensation 
act by securlng compensation insur¬ 
ance or consent to self-insure was 
subject to suit for damages for in¬ 
juries sustalned by employee, al- 
though employer had pald employee's 
medical bilis and wages durtng 
ability. 

Oal.—Coflln y. Bloodworth, siapr^u 

44. -Cal.—Marshall v. Fcw^te, P* 

1075. 81 CA. 98. -- ' ^ ‘^ 
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to the compensation act;^5 Hkewise, the option of an 
injured employee to claim compensation or main- 
tain an action for damages, where his employer has 
failed to carry compensation insurance or to quali- 
fy as a self-insurer, is limited to employees covered 
by the compensation act, and has no application to 
employees not covered thereby.^® Where the claim- 
ant asserts only his rights under the compensation 
law, and no others, a provision as to the effect of 
the employer*s failure to contribute to the industrial 
accident fund is not pertinent, and its operation 
need not be determined.'*'^ 

Where the employer fails to comply with the in¬ 
surance requirements, the employee retains the com- 
mon-law action, if any, which he had prior to the 
enactment of the compensation act,^8 or has ali the 
rights of action which he would have had if the 
compensation act had not been passed,^^ and no 
new cause of action is created.®® 

An employee has no right to proceed with an ac¬ 
tion at law on the basis of the alleged failure of the 
employer to provide insurance if, after receiving 
notice of delinquency, the employer pays within 
the time allowed by statute in such cases,or if 
he has hled an application to be a self-insurer and 
the commission has failed to act thereon,®^ the em¬ 
ployer being entitled to the protection of the act, 
as of the date of his application nor can the ac¬ 
tion at law be maintained in the absence of evidence 
that the employer had failed to make his remittanc- 
es to the insurance fund,®^ especially where the ex- 
pressed willingness of the commission to pay com¬ 


pensation to the employee justifies an inference that 
all remittances due had been paid.^5 

On the other hand, where an employee is injured 
before his employer has qualified as a self-insurer 
under the compensation law, his right to sue at com- 
mon law accrues, and is not affected by the em- 
ployer’s later qualification nor will the right of 
dependents to compensation under the statute be 
defeated by the employer^s delinquency in payment 
of premiums at the time of the accident where pay¬ 
ment is made subsequently.®^ 

Failure to nome employee in policy. The fact 
that an injured employee is not named in his em- 
ployer^s compensation policy does not enable him 
to maintain an action against his employer based 
on common-law negligence.^® 

§ 934. Failure to Give Notice 

Whether an employer’s failure to give notice that he 
has subscribed to the compensation act leaves his Injured 
employee free to sue for damages depende on the lan- 
guage of the statute. 

Under sections of the compensation act requir- 
ing an employer subscribing thereto to give written 
notice, or to post notice, to employees that he has 
subscribed, and, in some instances, requiring an em¬ 
ployee, otherwise within the act, to notify the em¬ 
ployer that he rejects the act, if he wishes to re- 
tain his rights to sue at common law, failure of the 
employer to notify a workman that he has sub¬ 
scribed to the act may leave the workman, who is 
injured, free to pursue his remedy at common law.®® 


45. Arlz.—Swatzell v. Industrial 
Commission, 277 P.2d 244, 78 Ariz. 
149. 

Employers not within act see supra 
§ 921. 

XnsuAoisiLt number of employees 

Mass.—Costa v. Krivitsky, 123 N-B. 

2d 515, 332 Mass. 98. 

Utah.—^Buhler v. Maddison, 140 P.2d 
933, 105 Utah 39. 

46. Minn.—^Hardware Mut Cas. Co. 
V. Ozmun, 14 N.W.2d 351, 217 Minn. 
280. 

Employees not within act see supra 
S 922. 

47. Wyo.—^Pox Park Timber Co. v. 
Baker, 84 P.2d 736, 68 Wyo. 467, 
120 A.L.B. 1020. 

48. Okl.—^Board of Com^rs of BCar- 
mon County v. Eleen, 153 P.2d 483, 
194 Okl. 593. 

49. Mass.—Thorneal v. Cape Pond 
Ice Co., 74 N.E.2d 5, 321 Mass. 528. 

50. Okl.—Board of Com’rs of Mar- 
mon County v. Keen, 153 P.2d 483, 
194 OkL 593. 


Oonnty held not liable in tort de- 
spite failure to insure. 

Okl.—^Board of Com'rs of Harmon 
County V, Keen, supra—Whiteneck 
V. Board of County Commission- 
ers, 213 P. 865, 89 Okl. 52. 
Employees of county boards of ed.. 
ncation not payinsr into compensa¬ 
tion fund held to have no right of 
action for injuries sustained in 
course of employment because of em- 
ployers' negligence. 

W.Va.—^Webster v. Board of Educa- 
tion of Haleigh County, 180 S.E. 
438, 116 W.Va. 396. 

51. U.S.—^Barrett v. Orays Barbor 
Commerclal Co., P.C.Wash., 209 F. 
95. 

52. U.S.—Ginnochlo v. Hydraulic 
Press Brick Co., D.C.Ohlo, 266 P. 
664. 

Mo.—Walker v. ShefiSeld Steel Cor¬ 
poration, 27 S.W.2d 44, 224 Mo. 
APP. 849. 

53. U.S.—Ginnochio v. Hydraulic 
Press Brick Co., D.COhio, 266 F. 
564. 

54. Or.—Lamm v. Silver Falis Tim- 
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ber Co., 277 P. 91, 286 P. 627, 291 
P. 375, 133 Or. 468, appeal dismiss- 
ed 61 S.Ct. 214, 282 U.S. 812, 76 
L.E(L 727. 

55. Or.—^Lamm v. Silver Falis Tim¬ 
ber Co., supra. 

56. U.S.—^Brazil v. Chicago, B. & Q. 
R. R., D.C.Mass., 65 F.Supp. 20. 

57. Ohlo.—^Industrial Commission of 
Ohlo V. Madden, 152 N.E. 662, 115 
Ohio St 230. 

58. Mlss.—^Nowell v. Harrls, 68 So. 
2d 464, 219 Miss. 363. 

59. U.S.—^Anderson v. Rosebear, CA. 
N.D., 246 P.2d 673. 

Ariz.—JTeune v. Del E. Webb Const 
Co., 266 P.2d 1076, 76 Ariz. 418. 

71 C.J. p 1488 note 64. 

Employer pzesumpttvely ezclnded 
from aot 

Where employer which was pre- 
sumptively excluded from provisione 
of compensation act, because it reg- 
ularly employed less than flfteen em¬ 
ployees, elected to come within pro- 
visions of act, but did not notify an 
employee or post the notice of such 
election reauired by the act such em- 
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This is true even though the employee has failed to 
notify the employer of his rejection of the act, the 
statutory requirement as to notice by the employee 
applying only where the employee would otherwise 
be brought within the act.®® 

However, particular provisions requiring the post- 
ing of notice have been held not to give an em¬ 
ployee the right to maintain an action at law, on 
failure to post, in view of other provisions of the 
statute,as where it is specifically provided, by 
amendment to the compensation law, that a fail¬ 
ure to post such notices shall not in any way affect 
the exclusiveness of the remedy provided for in the 
compensation law.®^ Also, where the statute in 
terms limits its effect to extension of time allowed 
the employee for notif 3 dng the employer of the ac¬ 
cident, failure of the employer to give notice of his 
subscription to the act does not deprive him of its 
protection.®^ 

The*employee may waive his right to notice by the 
employer.®^ 

§ 935. Failure to Pay Compensation 

Failure to pay compensation does not authorize the 


bringing of an action at law where the compensation act 
is appllcable and It does not provide for an action on such 
nonpayment. 

Failure of the employer and his insurer to pay 
compensation to an injured employee does not 
authorize the bringing of an action at law, where 
the conditions making the compensation act applica- 
ble are shown to exist and there is no provision 
therein permitting an action at law when compen¬ 
sation is not paid;®5 nor is failure to pay compen¬ 
sation a failure to secure compensation which, as 
discussed supra § 933, may justify the bringing of 
an action at law.^® An employer, by procuring a 
stay of compensation proceedings pending proceed- 
ings in admiralty to limit liability, does not thereby 
repudiate his obligation under the act so as to 
authorize a recovery of damages at common law.®*^ 

Where an employer and an employee enter into 
an agreement for the pa 3 rment of compensation for 
injuries sustained by the employee, and the employ¬ 
er abandons the agreement without waiting for, or 
seeking, any determination of the employee^s disa- 
bility as contemplated by the agreement, the em¬ 
ployee is not barred from bringing an action against 
the employer for such injuries.®® 


ployee was not required to make a 
compensation act proceedlnsr his ex- 
clusive remedy for a civil assault 
and battery allegredly committed up- 
on him by employer* s agrent. 

S.C.—^Herring v. Lawrence Ware- 
house Co., 72 S.B.2d 463, 222 S.C. 
226. 

Estoppel of employer 
Where employer is sued at com¬ 
mon law by employee who alleges 
that employer had not accepted pro- 
Yisions of compensation act, and em¬ 
ployer, by answer, specifically admits 
su(^ allegations, employer is estop- 
ped thereafter to assert that case 
should be dismissed because em¬ 
ployee had not shown that employer 
had not glven notice required by the 
act. 

Qa.—Campbell v. Dizie Qravel Co., 
191 S.B. 274, 65 Ga.App. 747. 

60. Tex.—^Batson-Milholme Co. ▼. 
Faulk, Clv.App., 209 S.W. 837. 

61. Fla.—^Hughes v. B. F. Goodrich 
Co., 11 So.2d 813, 152 Fla. 170. 

62. N.T.—Amold v. Wright, 80 N.T. 
S.2d 808. 

ITonliazardoas employee 

Under such provision, a nonhaz- 
ardous employee of an employer who 
has secured compensation is in the 
same posltion as a hazardous em¬ 
ployee with respect to exclusiveness 
of compensation benefits and ques- 
tion whether employer has complied 
with section relating to posting of 
notice of employer*s election to ob- 
tain coverage is immaterial on is- 


sue of whether compensation cover¬ 
age extends to an Injured nonhaz- 
ardous employee. 

N.T.—^Murphy v. Blmwood Country 
Club, 61 N.Y.S.2d 260, 183 Misc. 
332. 

Bedsions pxlor to amendmant 

(1) Prior to enactment of amend¬ 
ment, it was held that employer 
could not escape liability for failure 
to fumish employee with a safe 
place to Work on ground that he had 
compensation coverage, where he 
failed to prove that notice respectlng 
compensation had been posted as re¬ 
quired by statute. 

N.T.—Salzberg v. Grossman Nassau 
Hotel Corp., 16 N.T.S.2d 811, 268 
App.Div. 926. 

(2) Where school board had not 
complied with compensation law re¬ 
quiring posting of notices in form 
prescrlbed by Industrial commission- 
er, statlng that board had secured 
payment of compensation, infant pu- 
pil employed in school’s cafeteria 
could not be deemed to have elected, 
pursuant to law, to become subject 
thereto, and hence was not barred 
from maintalning an action under the 
Labor Law for injuries due to school 
board’s negligence and sustained be- 
fore enactment of amendment. 

N.T.—Wamey v. Board of Bd. of 

School Dist. No. 6, of Town of 
Irondequolt, 49 N.E.2d 466, 290 N.T. 
329. 

63. La.—Colorado v. Johnson Iron 
Works, 83 So. 381, 146 La. 68— 
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Boyer v. Crescent Paper Box Fac- 
tory, 78 So. 696, 143 La. 868. 

64. Tex.—^Poe v. Continental 011 & 
Cotton Co., Civ.App., 211 S.W. 488, 
reversed on other groimds, Com. 
App., 231 S.W. 717. 

65. Cal.—^Pecor v. Norton-Lilly Co., 

295 P. 682, 111 C.A. 241. 

Aotual payment as not test 

Bmployer’s liability to pay com¬ 
pensation where death results from 
Injury as provided in compensation 
act, and his immunity under the sav- 
ings clauses, do not depend upon 
whether he actually pays compensa¬ 
tion, but on whether, measured by 
terms of act, he is llable to pay com¬ 
pensation to those who are entitled 
thereto under the act. 

Kan.—Neville v. Wichlta Bagle, Inc., 
294 P.2d 248, 179 Kan. 197. 

66. Cal.—^Pecor v. Norton-Lilly Co., 

296 P. 682, 111 C.A. 241. 

67. U.S.—In re Spencer Kellogg & 
Sons, C.C.A.N.T., 62 P.2d 129, re¬ 
versed on other grounds, The Lin- 
seed King, 62 S.Ct. 450, 286 U.S. 
602, 76 L.Bd. 903. 

68. Okl.—^Montgomery Ward & Co. 
V. Beller, 276 P.2d 932. 

Attempt to secure release from em¬ 
ployee 

Where agreement provided for de¬ 
termination of termlnation of tem- 
porary total disability and extent of 
permanent disability, If any, and for 
revlew of such determination, em¬ 
ployer who attempted to obtaln re^ 
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2. Election and Waiveh 


§ 936. In General 

An employee’8 election to take com'penaation gen- 
erally bars an action by him against his employer for 
damages. Particular acts by an employee have, in vary- 
]ng circumstances, been held, or held not, to constitute 
an election, for this purpose. 


The general rule is that, unless such election is 
avoided .for some equitable cause,®® an action by 
an employee against his employer to recover dam¬ 
ages is barred by his election to take compensation 
under the statute,as evidenced by bringing pro- 
ceedings to secure compensation,71 even though the 


lea^e from employee and terminate 
its contract obligratlons toward bim 
breached the contract by such at- 
tempted aummary termination with- 
out seekingr the review provided. 
OkL—Montgomery Ward & Co. v. Bel¬ 
ler, supra. 

69. N.H.—Schofield v. E. R. Bates & 
Company, 3 A,2d 818, 90 N.H. 31. 
76. U.S.—^Rackus v. Moore-McCor- 
mack Lines, D.C.Pa., 85 F.Supp. 
185. 

Mo.—^NelC V. Baiotto Coal Co., 234 S. 

W.2d 678, 361 Mo. 304. 

N.H.—Carignan v. Amoskeag Ham- 
per Co., 61 A.2d 799, 95 N.H. 262— 
Schofield V. E. R. Bates & Com¬ 
pany. 3 A.2d 818, 90 N.H. 31. 

N.T.—^Legault v. Brown, 127 N.Y.S. 

2d 601, 283 App.Div. 303. 

Ohlo.—Geller v. Epstein, 34 N.E.2d 
66. 66 Chio App. 354. 

71 OJ. p 1488 note 72. 

Election: 

By assaulted employee see supra § 
926 b. 

To pursue third person as walver 
of rlght to claim compensation 
see supra §§ 893-398. 

Where employer falis to provide 
Insurance or secure compensa¬ 
tion see supra § 933. 

Pursult of other remedies against 
employer as walver rlght to claim 
compensation see supra § 892. 
Spsoial sxnployee 

Where speclal employee, injured 
during course of employment for 
speclal employer, elected to proceed 
against his general employer and re- 
celved compensation for i^urles sus- 
talned, he was precluded from there- 
after bringing a common-law action 
against his speclal employer based 
on lattex^s negllgence. 

Ga.—Scott V. Savannah Elee. & Pow¬ 
er Co., 66 S.E.2d 179, 84 Ga.App. 
553. 

N.Y.—^Mitchell v. Adam Hat Stores, 
110 N.T.S.2d 423, 279 App.Div. 877, 
reargument denied 111 N.Y.S.2d 
769, 279 App.Div. 931, afllrmed 109 
N.E.2d 710, 304 N.Y. 836. 

Estoppsl of ssnployee not acceptliig 
aot 

An agreement between employer 
who has accepted provlslons of com¬ 
pensation act, and employee who has 
not accepted them, for employee's 
receipt of compensation under act 
for Injuries sustained, is blnding on 
hlpa only on grounds of estoppeL 
U^.—Sears, Roebuck & Co. v. 


Broughton, C.A.Ky., 196 P.2d 96, 
certiorari denied 72 S.Ct. 1047. 343 
U.S. 953, 96 L.Ed. 1354. 

71. U.S.—^McEenney v. U. S., D.C. 

Cal., 99 F.Supp. 121. 

Ala.—^Harrls v. Loulsville & N. R. 

Co., 186 So. 771, 287 Ala. 366. 
Mass.—^McDonald v. Bmployers’ Lla- 
bility Assur. Corporation, 192 N.E. 
608, 288 Mass. 170. 

Okl.—Corpus Jtixis cited Ia. Dbcie Cab 
Co. y. Sanders, 284 P.2d 421. 424. 

71 C.J. p 1488 note 73. 

''PlaintifTs filing of such claim 
constituted a rei eas e of all clalms at 
law arlslng from the injury. Wheth- 
er plaintlirs Injury and resultant 
dlsablllty were compensable under 
the act or not, his claim therefor 
was withln the jurlsdlctlon of the 
compensation commlsslon, and, hav- 
ing proceeded before It under the act, 
he may not thereafter maintain an 
action at law . . . Plalntiif pro¬ 

ceeded before the compensation com- 
mlssion on the theory that his inju¬ 
ry arose out of and in the course of 
his employment, but, now, in an ac¬ 
tion at law, proceeds on the theory 
that It dld not so arise. Having 
adopted one theory before the com¬ 
pensation commlsslon, he may not 
thereafter bring other proceedings 
based upon an inconsistent, opposite 
theory or claim.” 

Mich.—^Morris v. Ford Motor Co., 31 
N.W.2d 89, 90, 320 Mich. 872, ap- 
peal dlsmissed 69 S.Ct. 51, 835 U.S. 
803, 93 L.Ed. 360. 

FUing* of claim 

(1) The rule stated in the text 
has been applied to the filing of a 
claim for compensation. 

U^.—Brown & Root v. U. S., D.C. 
Tesc., 92 F.Supp. 257, affirmed, C. 
A., 198 F.2d 138—Frader v. U. S., 
D.C.N.T., 91 F.Supp. 667. 

Mich.—Twork v. Munising Paper Co., 
266 N.W. 311, 276 Mich. 174. 
Mo.—Neff V. Baiotto Coal Co., 284 S. 

W.2d 678, 361 Mo. 304. 

N.Y.—Johnson v. General Elee. Co., 
152 N.Y,S.2d 26, 2 A.D.2d 632, re¬ 
argument and appeal denied 154 N. 
Y.S.2d 1018, 2 A.D.2d 823. 

Tex.—Jones v. Jeffreys, Civ.App., 244 
S.W.2d 924, error refused. 

(2) The rule applies desplte em- 
ployer*s fallure to show compllance 
with compensation law as to postlng 
notice of obtalnlng security for pay- 
ment of compensation. 
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N.Y.—^Polinsky v, Louis Salter Co., 
37 N.Y.S.2d 248, 266 App.Div. 821. 

(3) The filing of a claim after suit 
at law brought operates as a release 
of rights at law where the statute so 
provides. 

Mich.—^Brabon v. Gladwln Light & 
Power Co., 167 N.W. 1024, 201 
Mich. 697. 

N.Y.—Santo v. A. Santlni Storage 
Co., 264 N.Y.S. 692, 142 Misc. 388. 

(4) Under other authorlty, filing 

of claim for cempensatlon is no bar 
to instltution of action for damages 
for same injuries. # 

111.—^Whalen v. Twin City Barge & 
Gravel Co., 280 111.App. 596, cer¬ 
tiorari denied Twin City Barge & 
Gravel Co. v. Whalen, 56 S.Ct. 690, 
297 U.S. 714, 80 L.Ed. 1000. 

(6) An action Is not barred by the 
filing of a claim with the compensa¬ 
tion commission where done in a 
tentatlve way, and subseauently to 
filing of the suit at common law. 

Tex.—^Rice v. Garrett, Civ.App., 194 
S.W. 667. 

(6) It has also been held that 
where an employee did not have two 
co-existing remedial rights by way 
of workmen's compensation and per- 
sonal injury action against employer, 
but had an exclusive compensation 
remedy if accident arose out of, and 
in course of, her employment, the 
mere filing of compensation claim 
was not such an election of remedies 
or such an estoppel as would pre- 
clude him from maintaining action. 
Nev.—^McColl V. Scherer, 315 P,2d 
807. 

Settlement with approval of oonunis- 
siou 

Where employee upon whom em¬ 
ployer had intentionally inflicted in¬ 
jury filed claim with industrial ac¬ 
cident commission and a settlement 
was made with approval of commis¬ 
sion, he was bound by his election of 
remedies and was precluded from 
prosecutlng in court any civil action 
for damages for assault and bat- 
tery. 

Cal.—Carter y. Superior Court In 
and For Los Angeles County, 298 
P.2d 598, 142 C.A,2d 350. 

Walver of rlght of aotlon at oonuuon 
law 

Tex.—^Robertson v. C. A. Bryant Co., 

I Civ.App., 127 S.W.2d 649, error dls- 
I mlssed, judgment correct. 
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right to compensation is disputed,^^ or by accepting \ compensation'^3 or by the prior acceptance of other 


72. m.—^Allen v. American Millingr 
Co., 209 IlLApp. 73. 

73. U.S.—^Heagney v. Brooklyn 
Bastem Dist Terminal, C.A.N.Y., 
190 F.2d 976, certiorari denied 72 
S.Ct. 367, 342 U.S. 920, 96 L.Ed. 
688, rehearingr denied 72 S.Ct. 633, 
343 U.S. 911, 96 L.Ed. 1327. 

Remington v. General Motors 
Corp., D.C.Mlcli., 127 F.Supp. 672, 
cause remanded, C.A., 229 F.2d 738, 
afflrmed 237 P.2d 919—Stiffler v. U. 
S., D.aPa., 122 F.Supp. 304—Mlli- 
tano V. U. S., D.C.N.T., 55 F.Supp. 
904. 

Cal.—Law v. Dartt, 240 P.2d 1013, 
109 C.A.2d 508. 

Mo.—^Neflf V. Baiotto Coal Co., 234 S. 

W.2d 578, 361 Mo. 304. 

N.H.—Carlgnan v. Amoskeag Ham- 
per Co., 61 A.2d 799, 95 N.H. 262. 
N.T.—Johnson v. General Elee. Co., 
152 N.Y.S.2d 25, 2 A.D. 632, reargu- 
ment and appeal denied 164 N.Y.S. 
2d 1018, 2 A.D.2d 823. 

Pa.—^Fenner v. Littleton, Com.Pl., 28 
Del.Co. 340. 

Tex.—Jones v. Jeifreys, Civ.App., 244 
S.W.2d 924, error refused—^Na¬ 
tional Housing Agency v. Orton, 
Civ.App., 202 S.W.2d 243, error re¬ 
fused no reversible error—^Huck- 
abay v. Hughes Tool Co., Clv.App., 
122 S.W.2d 233, error dlsmlssed. 

71 C.J. p 1488 note 76. 

'*Assuming that he had two reme¬ 
dies, one by virtue of the statute 
and one under the common law, it 
must be held that the two are incon- 
sistent one with the other. He may 
not pursue both to a concluslon. By 
demanding, receiving and retaining 
the benedts of his flrst remedy, he 
is estopped to slmultaneously pursue 
the second. He made his election.’' 
N.Y.—Legault v. Brown, 127 N.Y.S. 

2d 601, 604, 283 App.Div. 303. 
Aotual aooeptao&oe reqnlred 
U.S.—McKenney v. U. S., D.C.Cal„ 99 
F.Supp. 121—Mandel v. U. S., D.C. 
Pa., 74 F.Supp. 764. 

Aooeptanoe without coeroioiL, mlsrep. 

resentation, or fraud 
U.S.—Wright V. U. S., D.C.Cal., 95 
F.Supp. 77. 

Aooepfcanoo of eq.nivala&t of oonu 
pensatioa from employer's insurance 
carrier. 

U.S.—Ouzts V. A. P. Ward & Son, 
Inc., D.C.Fl€L., 146 F.Supp. 738. 
Purpose of provislon. of oompensa- 
tloii aot that acceptance by employee 
of payments from employer*8 insurer 
shall constitute a release of ali 
claims or demands at law, it any, 
arising from injury, is to prevent an 
employee- who has proceeded under 
the act from enforcing any rights 
at common law or imder employers'. 
liability statutes against emi^lcyer. 
Haas.-In re West, 46 N.B.2d 760, 
813 Mass. 146. 


FreUmluary dtiestion, in em- 
ployee's personal injury action at 
law after alleged acceptance of com¬ 
pensation, is whether employee had 
made valid electlon to accept com¬ 
pensation. 

N.H.—^McBride v. Amoskeag Mfg. 

Co.. 185 A. 652, 88 N.H. 187. 
Aooord or satlsfaotioxi. 

(1) Where injured seaman accept- 
ed state workmen’s compensation he 
could not recover in admiralty for 
maintenance, since compensation 
was substitute for maintenance and 
there was an accord and satisfac- 
tion. 

U.S.—Owens v. Hammond Lumber 

Co., D.C.Cal., 8 F.Supp. 392. 

(2) Where employee received 
award of the compensation board 
and medical payments, and tendered 
back the award, but retained the 
medical payments, and brought a 
separate action for negligence of the 
employer, even if the board had no 
jurisdiction the llnal award and ac¬ 
ceptance of it would be deemed a 
satlsfaction of any cause against 
the employer. 

N.Y.—Meaney v. Keating, 102 N.Y. 

S.2d 614, 200 Misc. 308, afflrmed 

113 N.Y.S.2d 240, 279 App.Div. 

1030, afflrmed 112 N.E.2d 763, 305 

N.Y. 660. 

Proper remedy for relief of em¬ 
ployee who signed receipt for flnal 
compensation settlement was under 
statute providing for review of 
award or order by compensation 
board, and x^t common-law action 
for damages. 

Ky.—^Kentucky Road Oillng Co. v. 

Sharp, 78 S.W.2d 38. 267 Ky. 378. 
Action tinder Fedaral Employers Xila- 
biUty Aot 

(1) The acceptance by an injured 
employee of compensation under a 
state workmen's compensation law Is 
not a release of a cause of action 
under the Federal Employers' Lia¬ 
bility Act, 45 U.S.C.A. § 51 et seq., 
nor does it estop the employee to 
sue under the federal act, if the In¬ 
jury is governed by it. 

111.—Wetterer v. Atehison, T. & S. 

F, Ry. Co., 277 Ill.App. 276, cer¬ 
tiorari denied Atehison, T. & S. F. 

Ry. Co. V. Wetterer, 65 S.Ct. 836, 

295 U.S. 754, 79 L.Ed. 1698. 

(2) Federal acts generaJly see su¬ 
pra $ 918 b. 

Action against govemment 

(1) In libel by stevedore against 
government for injuries sustalned 
on government-operated ship, fact 
that stevedore had flled a clalm with 
federal employees’ compensation 
commission and accepted compen¬ 
sation was a vaUd defense, since by 
accepting compensation he elected 
his remedy and surrendered .any | 
right of action he mlght have hadi 
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against the government under the 
Suits in Admiralty Act, if the ship 
was a merchant vessel, or the Pub¬ 
lic Vessels Act if the ship was a 
Public vessel. 

U.S.—Militano v. U. S., C.C.AN.Y., 
156 F.2d 599, certiorari dismissed 
State Marine Corp. v. Militano, 67 
S.Ct. 193, 329 U.S. 682, 91 L.Ed. 
600. 

(2) Defense that stevedore had 
accepted compensation was not de¬ 
fective on ground that no award was 
made by the commission, where com¬ 
mission dealt with stevedore’s appli- 
cation in usual manner and marked 
the file “final” which meant that 
claim was closed subject only to be- 
ing reopened if additional claim for 
recurrent disability should be filed. 
U.S.—Militano v. U. S., C.C.A.N.Y., 

156 F.2d 599, certiorari dlsmlssed 
State Marine Corp. v. Militano, 67 
S.Ct. 193, 329 U.S. 682, 91 L.Ed. 
600. 

(3) Defense was not defective on 
theory that stevedore's rights were 
protected by War Shipping Act ex- 
tending rights to seaman employed 
through the War Shipping Adminis- 
tration, where he was not a member 
of crew of government vessel and 
was not employed through the War 
Shipping Admlnistratlon, but was a 
longshoreman on stevedore pay roll 
of the army base in Brooklyn. 

U.S.—Militano v. U. S., C.C.A.N.Y., 

156 F.2d 599, certiorari dismissed 
State Marine Corp. v. Militano, 67 
S.Ct. 193, 329 U.S. 682, 91 L.Ed. 
600. 

(4) Where civllian employees of 
the United States, injured in explo- 
slon while engaged in repairing ves¬ 
sel of United States, accepted com¬ 
pensation payments under the fed¬ 
eral employees compensation act, 
they were thereby barred from maln- 
taining tort actions under the Pub¬ 
lic Vessels Act, although no flnal 
awards had been made to them by 
compensation commission, and al¬ 
though commission had not advlsed 
them that they might have a right 
of action against the United States 
in tort for damages. 

U.S.—Gibbs V. U. S., D.aCal., 94 F. 
Supp. 586. 

(5) A civll Service employee en¬ 
gaged as a seaman on a public ves¬ 
sel of the United States, havlng filed 
a claim under the federal employees' 
compensation act, and havlng receiv¬ 
ed and accepted compensation, elecU 
ed his remedy and surrendered any 
right of action he may have had 
against the United States under .ftny 
other act, including the Pqblic . 
sels Act, although there aDsgemy: 
had been no "fflial award'*. 
commission. 
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benefits by the employee,'^^ such as medical serv- 
ices^^s or hospitalization,^® under the act, and, it has 
been held, even though the commission had no juris- 
diction under the act to make the awardJ^ 

The action is also barred by the employee*s fail- 
ure to reserve common-law rights where, under the 
statute, reservation is necessary to save them,78 by 
continuing in employment after notice that the 
employer has accepted the act,*^® or by an agreement 
to waive common-law remedies.®® An action will 
not lie notwithstanding the employee*s ignorance 
of the provisions of the compensation act, if there is 
no fraud or attempt to take advantage of the em- 


ployee by the employer.®^ 

An action to recover damages for pain and suf- 
fering or disfigurement,®® or for failure to furnish 
reasonably competent medical and surgical Servic¬ 
es,®® or exemplary damages for gross and reckless 
negligence,®^ will not lie on the ground that they 
were not included in the compensation award. 

An election or estoppel from instituting suit for 
damages is held to arise from application for, and 
acceptance of, compensation only where they are 
with the full understanding or knowledge of the ap¬ 
plicant;®® likewise, an employee appearing in com- 


U.S.—Frader v. U. S., D.C.N.Y., 91 
F.Supp. 657. 

(6) This is true with respect to 
an employee who is sui juris. 

U.S.—Johnson v. U. S., D.C.Va., 89 

F.Supp. 65, reversed on other 
grounds, C.A., 186 F.2d 120. 

(7) Infant see infra § 937. 

(8) Where federal employee was 
Injured while at work prior to effec¬ 
tive date of Federal Tort Claims Act, 
presentation of claims for monthly 
payment and acceptance of monthly 
payments under Employees* Compen¬ 
sation Act for almost twelve months 
after Federal Tort Claims Act be- 
came effective constituted an elec¬ 
tion which precluded him from 
maintaining suit under Federal Tort 
Claims Act, notwithstanding he was 
not paid lump sum award under Em¬ 
ployees* Compensation Act. 

U.S.—Parr v. U. S., CA.Kan., 172 F. 
2d 462. 

(9) Federal acts generally see su¬ 
pra § 918 b. 

74 . U.S.—Militano v. U. S., D.C.N. 
T., 55 F.Supp. 904. 

Mo.—^NefC V. Balotto Coal Co., 234 S. 
W.2d 678, 361 Mo. 304. 

75. Ind.—Talge Mahogany Co. v. 
Burrows, 130 N.B. 866, 191 Ind. 
167. 

Mo.—NefC V. Balotto Coal Co., 234 S. 
W.2d 578, 361 Mo. 304. 

78. Mo,—^Neff v. Balotto Coal Co., 
supra. 

Sefiisal of monetaxy compensatton. 

However, the receipt of hospital 
benefits by a seaman and his refusal 
to accept the actual monetary com¬ 
pensation offered to him under the 
compensation act have been held not 
to bar his action against the United 
States for negligence. 

U.S.—^McKenney v. U. S., D.C.Cal., 99 
F.Supp. 121. 

Tort ooonrrlng after aooeptaiioe 
Where, at time of alleged malprac- 
tice in an operation on plalntifC in 
an army hospital the Federal Tort 
Claims Act, 28 U.S.C.A. § 2671 et 
seq., was not in effect and the tort 
for which the damages claimed did 


not occur until after plaintilf had 
accepted hospitalization in the army 
hospital, the mere fact that he ac- 
oepted hospitalization did not mean 
that he elected to receive the bene- 
flts of the Federal Employees* Com¬ 
pensation Act 5 U.S.C.A. § 751 et 
seq. 

U.S.—Canon v. U. S., CJLCal., 188 
F.2d 444. 

77. N.T.—^Brassel v. Electric Weld- 
ing Co. of America, 145 N.E. 745, 
239 N.Y. 78. 

78- Mass.—Stamo v. Weiner, 101 N. 
B.2d 379, 328 Mass. 661—Adlletto 
V. Brockton Cut Sole Corp., 75 N.B. 
2d 926, 322 Mass. 110—Alberts v. 
Brockelman Bros., 45 N.E.2d 392, 
312 Mass. 486—Noble v. Green- 
baum, 42 N.E.2d 823, 311 Mass. 
722—^De Stefano v. Alpha Lunch 
Co. of Boston, 30 N.E.2d 827, 308 
Masa 38—Cozzo v. Atlantic Re- 
flning Co., 12 N.E.2d 744, 299 Mass. 
260. 

Tex.—Garrett v. Beno Oil Co., Civ. 
App., 271 S.W.2d 764, refused no 
reversible error. 

71 C.J. p 1488 note 79. 

79. Tex.—Gordon v. Travelers’ Ins. 
Co., Civ.App., 287 S.W. 911—Con¬ 
solidated Ehnsas City Smelting & 
Beflning Co. v. Dean, Civ.App., 189 
S.W. 747. 

80. Kan.—^Fuller v. Wright 189 P. 
142, 106 Ban. 676. 

81. Ind.—^Talge Mahogany Co. v. 
Burrows, 130 N.E. 865, 191 Ind. 
167. 

Mass.—Barry v. Bay State St. R. Co., 
110 N.E. 1031, 222 Mass. 366. 

82. N.Y.—Connors v. Semet-Solvay 
Co., 169 N.Y.S. 431, 94 Misc. 405. 

83. Ala—Singleton v. Hope Bngi- 
neering Co., 137 So. 441, 223 Ala 
538. 

111.—Spelman v. Pirie, 233 111.App. 6. 

84. lowa—Stricklen v. Pearson 
Const Co., 169 N.W. 628, 186 lowa 
95. 

85. U.S.—Smith v. Price Bros. Co., 

I C.C.A.Ohio, 131 F.2d 760, certiorari 
1 denied Price Bros. Co. v. Smith, 
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63 S.Ct 560, 318 U.S. 762, 87 L.Ed. 
1134. 

In re Famous Players Lasky 
Corporation, D.C.Cal., 30 F.2d 402. 
N.M.—^Addison v. Tessier, 306 P.2d 
1067, 62 N.M. 120. 

Eleotlon held not ahown. 

Okl.—McAlester Corp. v. Wheeler, 
239 P.2d 409, 205 Okl. 446. 
Knowledge of avallable reooiedles 
An injured workman is accorded 
a *'reasonable election** of remedy, 
within purview of constitutional 
limitation against denying action for 
negligence without granting *'reason- 
able election,** only when he has 
knowledge of alternative remedies 
available and knowledge that law 
precludes him from pursuing but one 
of such remedies, and in absence of 
such knowledge, to seek one remedy 
does not constitute election to waive 
another. 

U.S.—Taylor v. Hubbell, C.A.Arlz., 
188 F.2d 106, certiorari denied 72 
S.Ct. 32, 342 U.S. 818, 96 L.Ed. 
618. 

Vold application 

If independent contractor who was 
not entitled to compensation, at time 
application on his behalf for com¬ 
pensation was flled, was under influ- 
ence of narcotics and mentally in- 
capable of transacting business, ap¬ 
plication was void, not merely void- 
able, and flling of the application did 
not preclude him from maintaining 
an independent action for injuries 
against the general contractor, with¬ 
out repaying, or offering to repay, to 
the industrial commission the sums 
received by him from it. 

U.S,—Smith V. Price Bros. Co., C.C 
A.Ohio, 131 P.2d 760, certiorari de¬ 
nied Price Bros. Co. v. Smith, 63 
S.Ct. 660, 318 U.S. 762, 87 L.Ed. 
1134. 

Sigrnlng dooninent before reoovery 
from tojurles held not a binding elec¬ 
tion of remedies. 

U.S.—Cowan v. Inland Waterways 
Corp., D.C.I11.. 121 F.Supp. 683. 

Knowledge of contenta of agireement; 
frand 

i (1) Employee who could read was 
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pensation proceedings without an attorney has been 
held not to have had a sufficient understanding of the 
subject, or sufficient knowledge, to support a waiver 
of his right to assert his claim in a lawsuit.^^ Un¬ 
der other authority, an employee^s unilateral mis- 
take of fact as to the effect of his acceptance of 
compensation on his common-law remedy does not 
relieve him of the consequences of his election.®^ 

An action for damages is not barred by compensa¬ 
tion proceedings under the statute based on fraud 
in procuring the employee^s signature to the applica- 
tion for compensation,^8 or by proceedings before 
the compensation commission, or acceptance of com¬ 
pensation, where the employment is not within the 
act;^^ or by the mere filing of statutory notice of 
the injury,^® or appearance before the board for the 
purpose of attacking its jurisdiction,8i by a futile 
attempt to obtain an adjudication before the board,8 2 
or where the employer has elected not to operate 


under the act,®^ or by compensation proceedings 
at a time when the employee^s remedy is uncertain 
because of the unsettled condition of the law as to 
the exclusivness of the remedy under the compen¬ 
sation act.94 

Under some authorities, an action for damages is 
not barred by the institution of compensation pro¬ 
ceedings, or the acceptance of compensation, where 
the injuries are not within the compensation act;85 
under other authorities, the acceptance of the com¬ 
pensation act by the employee bars his action for 
injuries even where his injuries are not compensa- 
ble under the act.8C 

An action is not barred where the award in the 
compensation case is on appeal and it does not ap- 
pear that any payments on account of it have been 
made.87 An unsigned statement by the compensa¬ 
tion commissioner, and a penciled notation on a 


estopped to assert that he did not 
know contents of asrreement for pay- 
ment of full compensation whlch he 
sisrned, or that checks paid to him, 
and accepted and receipted for by 
him were compensation payments 
under compensation law, so that, in 
absence of fraud, he could not maln- 
tain common-law action for dam¬ 
ages. 

Ky.—^Kentucky Road Oiling Co. v. 
Sharp, 78 S.W.2d 88, 267 Ky. 378. 
(2) Statement of offlcer of em¬ 
ployer that employer would take 
care of employee by paying part of 
his regular wages did not constitute 
fraud sufficient to avoid employer’s 
plea of estoppel based on employee's 
agreement for payment to him of 
compensation under compensation 
act; and reliance of employee on 
such statement was held not evi- 
dence of fraud which would bar em- 
ployer^s plea of estoppel. 

Ky.—^Kentucky Road Oiling Co. v. 
Sharp, supra. 

MisrepreseiLtatloiL or mlsooiLoeptlon 
held not shown 

N.H.—Coli V. Suncook Mills. 62 A.2d 
717, 95 N.H. 301—Carignan v. 

Amoskeag Hamper Co., 61 A.2d 
799, 96 N.H. 262. 

Tender baok of payment not reanJred 

Injured employee, electing to sue 
under state employers* liabillty act, 
need not tender back payment re- 
ceived on signing electlon to take 
compensation law, which instrument 
he understood to be something en- 
tirely different. 

TJ.S.—^Miles V. Lavender, 10 F.2d 460. 

86. U.S.—^Heagney v. Brooklyn 

Eastem Dlst. Terminal, D.C.N.T., 
91 F.Supp. 776, affirmed, C.A., 190 
F.2d 976, certiorari denled 72 S.Ct. 
367, 342 U.S. 920, 96 L.Ed. 688, re- 


hearing denled 72 S.Ct. 633, 843 
U.S. 911, 96 L.Ed. 1327. 

87- N.H.—Carignan v. Amoskeag 
Hamper Co., 61 AL.2d 799, 96 N.H. 
262. 

TSto obllgatlon on employer to In¬ 
struet «mployee 

Employer of injured employee was 
.not obliged to instruet employee that 
employee need not accept a draft 
tendered for compensation and that 
another remedy was available if em¬ 
ployee refused to accept draft. 

N.H.—Carignan v. Amoskeag Ham¬ 
per Co., supra. 

88. Ohlo.—^Byrne v. Vanderbilt, 

App., 187 N.B. 731—Affleld v. 
Paige Dalry Co., 11 Ohio App. 122. 

89. U.S.—Waters v. Guile, Mlch., 
234 F. 632, 148 C.C.A. 298. 

71 C.J. p 1489 note 87. 

Employment In interstate oommeroe 
W.Va.—Pritt v. West Virginia 

Northern R. Co., 61 S.B.2d 105, 
182 W.Va. 184, 6 A.L..R.2d 662, cer¬ 
tiorari denied West Virginia 

Northern R. Co. v. Pritt, 69 S.Ct 
891, 336 U.S. 961, 93 L.Ed. 1113. 

90- Okl.—^Dixie Cab Co. v. Sanders, 
284 P.2d 421. 

71 C.J. p 1489 note 89. 

91. Ky.—Louisville Woolen Mills v. 

Kindgen, 231 S.W. 202, 191 Ky. 668. 
Minn.—^Elder v. Chicago, R. I. & P. 
Ry. Co.. 204 N.W. 657, 163 Minn. 
467, affirmed 46 S.Ct 420, 270 U.S. 
611, 70 L.Ed. 767. 

98. Tex.—^Poe v. Continental Oil & 
Cotton Co., Com.App., 231 S.W. 
717. 


Temmey, 6 N.W.2d 486, 68 S.D. 
623. 

Rejection of act generally see supra 
$ 931. 

94. U.S.—Inland Waterways Corp. 
V. Doyle, CA-Mo., 204 P.2d 874. 

95. La.—Thomas v. Shippers’ Com- 
press & Warehouse Co., App., 168 
So. 869. 

N.Y.—^Weydig v. Cole Blec. Products, 
26 N.Y.S.2d 863. 

71 C.jr. p 1489 note 88. 

Denial of compensation see infra 
this section. 

“The waiver by an employee of 
his common law rights by virtue of 
. . . [the compensation statute] 
does not extend to his right to re- 
cover at common law for a noncom- 
pensable Injury. His right to re- 
cover for such an injury Is not af- 
fected by the Compensation Law.“ 
Mass.—^Levin v. Twin Tanners, 60 
N.E.2d 6, 9. 318 Mass. 13. 

Estoppel to qnestlon compensability 
Where injured employee had been 
put on notice that compensation 
board Intended to flnd that his acci¬ 
dent was compensable, and board 
had before it evidence showing that 
accident was compensable, employee 
could not, after having made no ob- 
Jection to the maklng of awards and 
having accepted payments for more 
than a year, question the fact that 
accident was compensable. 

N.Y.—^Doca V. Federal Stevedoring 
Co., 123 N.B.2d 632, 308 N.Y. 44. 

96. N.C.—^Murphy v. American 
Bnka Corp., 196 S.E. 686, 213 N.a 
218—^Lee v. American Enka Corp., 
193 S.E. 809, 212 N.C. 455. 

97. U.S.—^Marceau v. Great Lakes 
Transit Corp., C.C.AjN.Y., 146 F.2d 
416, certiorari denled 66 S.Ct. 101$^ 
324 U.S. 872, 89 'L.Ed. 1426. 


93. S.D.—^Utah Idaho Sugar Co. v. 
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hearing minute sheet, have been held not to con¬ 
stitute a general finding or award or show that the 
commission exercised jurisdiction of the claim, 
so as to bar a common-law action against the em- 

ployer.®8 

An action for damages is not barred by receipt 
of money from the compensation commission as 
salary and not as compensation,^® or where, at the 
time the money was received, the employee was 
assured that no waiver of his rights was involved,! 
by a finding in a collateral proceeding that pay- 
ments had been made and accepted under the act,^ 
by accepting payments from the employer^s compen¬ 
sation insurer under circumstances not showing an 
election to accept benefits under the compensation 
law,® or by a release of other remedies signed on 
receipt of money where its effect as an election was 
not understood at the time by the injured employee, 
and he was induced to sign in fraud of his rights> 
An action at law is not barred by an election to take 
compensation at an earlier time and under an earlier 
law where the employment has been intermittent, 
and no election to take compensation under the ex- 
isting law is shown,5 or by the fact that the em¬ 
ployee had applied for Insurance as an independent 
contractor under the act® 

Where the compensation act prescribes a form 
of waiver, action for damages is not barred by a 
waiver not meeting the statutory requirementsJ 
So, as used in a statute providing that a ‘^claim of 
compensation” shall be deemed a waiver of the right 
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to proceed at law, the quoted phrase means a claim 
filed in a tribunal having jurisdiction to hear and 
determine it,® and not a mere request or demand 
upon the employer invoking no process of law for 
its determination or enforcementand a claim for 
compensation is not deemed a waiver of such right 
unless it is filed in a tribunal having such jurisdic- 
tion and is prosecuted to final judgment.1® 

Employee^s doubt as to compensability or tribunal. 
An employee who is in doubt as to whether his in- 
jury was sustained in the course of his employment 
can protect himself against the running of the stat¬ 
ute of limitations, and be certain that his claim will 
be heard in the proper tribunal, by filing both a civil 
action in court and an application before the com¬ 
pensation commission for compensation.ll An in¬ 
jured employee who is in doubt as to whether his 
cause of action is one for compensation or for dam¬ 
ages, and therefore is in doubt as to which tri¬ 
bunal has jurisdiction, as bctween the industrial ac¬ 
cident commission or a court, may submit the ques- 

tion to either tribunaL^^ 

FaUure to compiy with act Under an act pro¬ 
viding that, where an employer has failed to compiy 
therewith, an injured employee may apply for com¬ 
pensation or sue for damages, an employee who ap- 
plies for, and receives, a compensation award has 
made his election of remedies, and is precluded 
thereby from maintaining an action against his em¬ 
ployer even though the latter has failed to compiy 
with the provisions of the act.^® 


98. TJ.S.—General Motors Corp. v. 
Holler. aCJLMo,, 166 F,2d 271. 

99. N.Y.—Lassell v. Mellon, 220 N. 
Y.S. 235, 219 App.Div. 589. 

1 - La.—Gray v. New Orleans JDry 
Dock & Shipbuildins: Co., 84 So. 
109, 146 L>a. 826, error dismlssed 
41 S.Ct. 216, 254 TJ.S. 617, 65 L.Bd. 
441. 

2 . N.H.—Sullivan Machinery Co. v. 
Stowell, 114 A. 873, 80 N.H. 158. 

3. Ark.—^Haynes Drllllng Corp. v. 
Smith, 143 S.W.2d 27, 200 Ark. 
1098. 

4. U.S.—Miles V. Lavender. C.C.A. 
Cal., 10 F.2d 450. 

N.H.—^Bleftherion v. Great Falis 
Mfg. Oo., 146 A. 172, 34 N.H. 32. 
Prand. and nudae Infinenoe held not 
■hown. 

N.H.—Carlgnan v. Amoskeag Hamp- 
er Co., 61 A.2d 799, 95 N.H 262. 

6 . Wis.—Waldum v. Lake Superior 
■ Terminal & Transfer Ry. Co., 170 
N.W. 729, 169 Wis. 137. 

6 . Mont.—Nelson v. Stukey, 300 P. 
' 287, 89 Mont. 277, 78 A.I 4 .R. 483. 

N.Y.—Fitagerald v. Harbor 


Lighterage Co., 155 N.E. 74, 76, 244 
N.Y. 132. 

71 C.J. p 1489 note 1. 

8 ;. Tenn.—^Hudgins v. Nashvllle 
Bridge Co., 113 S.W.2d 738, 172 
Tenn. 580—-Shipley v. Wellwood 
Silk Throwing Mills, 47 S.W.2d 
661, 164 Tenn. 281. 

9. Tenn.—Shipley v. Wellwood Silk 
Throwing Mills, supra. 

la Tenn.—^Hudgins v. Nashyille 
Bridge Co., 113 S.W.2d 738, 172 
Tenn. 580. 

Flea Interposed in action. 

Where employee instituted an ac¬ 
tion at law for lead poisoning and, 
after plea of employer that the com¬ 
pensation act applied, employee in¬ 
stituted a proceeding thereunder but 
did not prosecute it to flnal judg- 
ment, -the Institution of the com¬ 
pensation proceeding did not bar em- 
ployee*s right to proceed in the ac-^ 
tion. 

Tenn.—^Hudgins v. Nashville Bridge 
Co., supra. 

11 . Cal.—^Freire v. Matson Nav. Co., 
118 R2d 809,19 C.2d 8. 
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Giacalone v. Industrial Acc. 
Commission, 262 P.2d 79, 120 CJL 
2d 727. 

12 . Cal.—Carter v. Superior Court In 
and For Los Angeles County, 298 
P.2d 598, 142 C.A.2d 350. 

Dedsloii as to Jnrisdlotlon 
If tribunal to which he submits 
question holds that it does not have 
Jurisdiction, he is free to proceed 
before other tribunal, but if it rules 
that it does have Jurisdiction, then 
it and it only, can proceed. 

Cal.—Carter v. Superior Court In and 
For Los Angeles County, supra. 

JnxlsdlotioiL remainlBg nndeteimlned 

There is nothing to preclude filing 
of claim before second tribunal while 
question of Jurisdiction yet remains 
undetermined in tribunal whose Ju¬ 
risdiction is first Invoked and which 
alone has right to proceed. 

Cal.—Carter v. Superior Court In and 
For Los Angeles County, supra. 

13. Ohio.—Geller v. Epstein, 84 N.B. 
2d 66, 66 Ohio App. 354. 

Pailure ,to compiy with act grenerally 
see supra § 932. 
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FaUure to carry compensat ion Insurance, The ages for an injury has been denied on the ground of 
filing of a claim for compensation does not consti- election to take compensation under the act even 
tute an election of remedies, so as to preclude an though compensation is denied.^® An employee fail- 
action against the employer, where the claim is filed ing to prosecute a timely appeal from an order of 
in the justified, although mistaken, belief that the the commission denying compensation has been held 
employer was covered by compensation Insurance,to waive the right of action against his employer at 
or where the compensation proceeding is closed, common law.^i 
and there are no further proceedings thereon, after 

disclosure of the fact that the employer carried no Under other authority, where^ compensation is 
compensation insurance.^^ A noninsured employer denied because the emplo 3 rment is not within the 
who at ali times knows that he does not carry com- ^.ct, the proceedings do not constitute an election of 
pensation insurance and has not relieved himself remedies precluding a suit against the employer, 
of so doing as provided by the act is not in a posi- common law, for negligence,^^ since there can be 
tion to invoke the doctrine of estoppel by accept- election between remedies unless altemative 

ance of benefits, as a bar to the employee’s cause of remedies are available;23 and the fact that the em- 
action for injuries.^® Under other authority, where ployee mistook his remedy gives rise to no estop- 
an injured employee recovers a judgment in an ac- against him to maintain the action.24 It has 

tion against an uninsured employer, and the in- also l>een held, without reference to election of 
dustrial accident commission later awards him a remedies, that an applicanfs proceeding under the 
larger amount than he had recovered in the law ac- compensation act -with an unfavorable resuit does 
tion, the employer must satisfy the judgment, not- ^^ot affect his right to sue the alleged employer at 
withstanding he has fully paid the employee the common law for damages,25 and that reversal of 
amount of the award by the commission.!? an order affirming an award of compensation does 

^ , not impair whatever right the applicant has in such 

Selftnsurer The acceptance of payments from independent contractor is not pre- 

an employer who is a self-insurer rnay bar an em- maintaining an action for damages by 

ployee from sumg the employer for dainages,!» mistakenly attempts to collect 

whether or not the employer has obtamed a re- compensation.^^ 

lease from the employee.^^ 

Denial of compensation; mistake as to remedy. Waiver by cfnployer. In an employee^s action 
An employee’s right to sue his employer for dam- against his employer for injuries, the employer rnay 


14. Okl.—DIxie Cab Co, v. Sanders, 
284 P.2d 421. 

Pailure to provide insurance general- 
ly see supra § 983. 

15. N.T.—Schaub v. Springrer, 70 N, 
T.S.2d 398, 272 App.Div, 782. 

16. N.M.—^Addison v. Tessier, 306 P. 
2d 1067, 62 N.M. 120. 

17. Cal.—Chakmakjian v. Lowe, 225 
P.2d 307, 101 C.A.2d 329. 

18. tJ.S.—Dearhouse v. Bethlebem 
- Steel Co., D.C.Ohio, 118 F.Supp. 936. 

Or.—^Pease v. Roseburgr Lumber Co., 
294 P.2d 346, 206 Or. 668. 

19. U.S.—^Dearhouse v. Bethlebem 
Steel Co., D.C.Ohio, 118 F.Supp. 936. 

20. Mich.—^Deznkiw v. Briggs Mfgr. 
Co., 79 N.W.2d 876, 347 Mich. 492 t^' 
Morris v. Ford Motor Co., 31 N.W. 
2d 89, 320 Mich. 872, appeal dis- 
missed 69 S.Ct 51, 336 U.S. 803, 93 
Ij.!B3d. 360—^Twork v. Munisingr Pa¬ 
per Co., 266 N.W. 311, 276 Mich. 174 
—Varga v. Detroit Fdison Co., 216 
KW. 374, 240 Mich. 693. 

N.C.—^Murphy v. American Enka 
Corp., 196 S.B. 636. 213 N.C. 218— 
Franci» v. Carolina Wood Turning 
Cp., 181 S.B. 628, 208 N.C. 6J.7.,, 


21. Tex.—^Montgomery v, United 

Salt Corp., Civ.App., 112 S.W.2d 494, 
error diamissed. 

22. N.N.—Davis v. W. T, Grant Co., 
2 A.2d 448, 89 N.H. 620. 

Statuto not bacring action 
Where employee*» petition for com¬ 
pensation had been dismissed on 
ground that employment was not one 
within scope of compensation act, he 
was not prohibited from bringing 
common-law action under statute 
providing that, if employee avails 
himself of benefit of compensation 
act by beginning proceeding for com¬ 
pensation, he shall be barred from 
recovery in an action at common law, 
but limiting application of statute to 
specifled employments. 

N.H.—^Davis v. W. T. Grant Co., su¬ 
pra. 

23- N.H.—Davis v. W. T. Grant Co., 
supra. 

24, N.H.—^Davis v. W. T. Grant Co., 
supra. 

Injury not oovsred by act 

An employee sxtifering an injury 
not covered by compensation act can- 
;not 'be deprived of right to pursue his 

m. 


lawful remedy because of a mistaken 
view of the proper remedy. 

Tenn.—Hammett v. Vogue, Inc., 166 
S.W.2d 577, 179 Tenn. 284. 

25. N.T.—Weydig v. Cole Elee. Prod¬ 
ucts, 26 N.T.S.2d 863. 

S.C.—Jolly V. Atlantic Greyhound 
Corp., 86 S.E.2d 42, 207 S.C. 1, 
Oooupstioiial dlsease 
Fact that employee filed complaint 
with industrial commission under 
compensation law and cause was dis¬ 
missed because of lack of Jurisdiction 
for reason that evidence showed an 
occupational disease rather than an 
accidental injury did not estop him 
from maintaining common-law action 
or action under applicable statute for 
occupational dlsease, based on negli- 
' gence. 

Okl.—^Dixon v. Gaso Pump & Bumer 
Mfg. Co., 80 P.2d 678, 183 Okt 249. 

26. S.C—Jolly' V. Atlantic Grey¬ 
hound Corp., 86 S.E.2d 42, 207 S.C 
1 . 

27. Tex.—rBrldwell v. Bemard. Giv. 
App., 169 &W.2d 981, error refused. 

Independent contractor as nstiPro**^ 
cluded from suing gehemii^r 

supra § 917. ■ - , : 

. - -* 
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waive the provisions of the act if he sees fit to do 


§ 937. Right of Infant to Sue at Law after 
Election to Take Compensation un¬ 
der Statute 

Under varying statutory provisions, authorities differ 
as to whether an infant employee may sue his employer 
for Injuries notwithstanding his election to take com¬ 
pensation. 


Under some authorities, an infant employee, in- 
jured under circumstances making his employer lia- 
ble in damages, may sue the employer at law, not¬ 
withstanding his election to take compensation un¬ 
der the act,29 or his acceptance of compensation 
thereunder,99 or his failure to restore compensation 
received before bringing suit for damages,^! espe- 
cially where his emplo 3 nncient was in violation of 
law,32 or his application for compensation had failed 
for that reason.29 The infantas action at law is not 


28. S.C.—Googe V. Speaks» 9 S.!BL2d 
439, 194 S.C. 206. 

Exclusiveness of remedy on rejectlon 
of act see supra § 931. 

Beason for mle 

The acceptance of the compensa¬ 
tion act depends on consent, express 
or Implied. 

S.C.—Googe V. Speaks, supra. 

29. N.H.—^Roberta v. Hillsborough 
Mills, 161 A. 29, 85 N.H. 517— 
Moore v. Hoyt, 116 A. 29, 80 N.H. 
168. 

Action by parent for Injury to child 
see infra § 979. 

EleotioiL held not shpwn 

(1) A minor employee*s agreement 
with employer to accept compensa¬ 
tion under state compensation act for 
Injuries theretofore sustalned by him 
was not election to operate under act, 
but merely contractual obligation, 
not binding on hlm because of his 
minority, although approved by com¬ 
pensation board. 

U.S,—Sears, Roebuck & Co. v. 

Broughton, C.A.Ky., 195 F.2d 96, 
certiorari denied 72 S.Ct. 1047, 343 
U.S. 953, 96 L.Ed. 1354. 

(2) A glrl of about flfteen years 
would not be deemed to have made an 
election, so as to preclude her from 
maintaining a clvil action against 
her employer for her injuries merely 
because she had signed an application 
with the industrlal commission for, 
and did receive an award of, compen¬ 
sation, where she was ignorant of her 
right to maintain the clvil action and 
was persuaded to sign the application 
wlthout legal advice while stili suf- 
ferlng from the injuries on promise 
of money, education, and other 
thlngs. 

Ohio.—^Pisanello v. Pollnorl, 22 N.B. 
2d 92, 60 Ohio App. 422. 

(3) In sUch circumstances, the In- 
dustrial commission could vacate the' 
award prevlously granted. 

Ohio.—^Plsanello v. Polinori, supra. 

(4) A daughter under elghteen did 
not elect to come under compensa¬ 
tion act, and hence her father could 
mafaitain tort action for Injuries re¬ 
ceived while employed, notwithstand¬ 
ing mother knew of employment prior 
to injury, where father did not know 
of employment until after injury, and 
he had legal responsibility for mak¬ 


ing election because daughter llved 
in his household and he was readlly 
available. 

La.—^Melton v. Praerlng Brokerage 
Co., App., 31 So.2d 884. 

No estoppel under voidable agree¬ 
ment 

(1) A minor employee, flling no 
election to operate under state com¬ 
pensation act, was not estopped to 
deny that he accepted provisions of 
act by agreeing with his employer to 
accept compensation thereunder for 
Injuries theretofore sustalned. 

U.S.—Sears, Roebuck & Co. v. 
Broughton, C.A.Ky., 196 P.2d 96, 
certiorari denied 72 S.Ct. 1047, 343 
U.S. 953, 96 L.Ed. 1364. 

(2) Such agreement was merely 
voidable and subject to disaffirmance 
by him on reaching majority, al¬ 
though compensation board approved 
agreement and flnal settlement of em- 
ployee's compensation claim. 

U.S.—Sears, Roebuck & Co. v. Brough¬ 
ton, supra. 

30. N.BL—Schofield v. B. R. Bates & 
Co., 10 A.2d 227, 90 N.H. 422. 

71 C.J. p 1489 note 3. 

Aetion as aroldaaoe of election 
Under compensation act providing 
that Injured workman is barred from 
recovery In common-law action for 
negligence by accepting any compen¬ 
sation, action for negligence, brought 
by minor against employer on reach¬ 
ing majority, was sufficient avoid- 
ance of any alleged election while a 
minor, made by accepting payments 
under release or final settlement re- 
ceipt 

N.H.—^Johnson v. National Biscuit 
Co., 69 A.2d 703, 96 N.H. 44. 

Plsoontinnance of compensation pro- 
oeeding 

(1) Acceptance of compensation 
payments and medical benefits by In¬ 
jured minor and flling of claim peti- 
tion with workmen's compensation 
bureau did not estop hlm from pro- 
ceeding in law, where he voluntarlly 
withdrew and discontlnued the pro- 
ceedings before hearlng, and there 
had been no adjudication in favor of 
minor under compensation act. 

N.J.—Goetaski v. California Packing 
■ Corp., 88 A.2d 686, 19 N.J.Super. 
460. 


(2) Right of Injured minor to 
claim damages and his right to claim 
compensation were not inconsistent 
but were altemative and concurrent 
remedies. 

N.J.—Goetaski v. California Packing 
Corp., supra. 

Seaman; federal aots 

(1) Pact that Injured seaman re¬ 
ceived compensation under the Fed¬ 
eral Employees’ Compensation Act, 6 
U.S.C.A. § 761 et seq, during his 
minority, did not bar hlm from re- 
covering damages from the United 
States under the Public Vessels Act, 
46 U.S.C.A. § 781 et seq. 

U.S.—Johnson v. U. S., C.A.Va., 186 
F.2d 120. 

(2) The deflnition of the term “em¬ 
ployee’* contalned in the Federal Em¬ 
ployees' Compensation Act as includ- 
ing ali civil officers and employees of 
all branches of the government of the 
United States, should be taken to ex- 
tend to minors the benefits of the act, 
but not to deprtve them of the pro- 
tection with which the law surrounds 
persons below legal age. 

U.S.—Johnson v. U. S., supra. 

(3) Federal acts generally see su¬ 
pra § 918 b. 

31. N.H.—^Roberts v. Hillsborough 
Mills, 161 A. 29, 86 N.H. 517. 

Tenn.—^Manning v. American Cloth- 
ing Co., 247 S.W. 103, 147 Tenn. 274. 
Dlsoretion. of couzt 
Where release or flnal settlement 
receipt was given to employer dur¬ 
ing minority of injured employee, 
who received payments thereunder, 
fact that minor, on reaching major¬ 
ity, brought common-law action in 
his own right against employer for 
negligence was a circumstance to be 
considered by the court, in its discre- 
tlon, in deciding whether repayment 
was a condition precedent to bringing 
the action. 

N.H.—Johnson v. National Biscuit 
Co., 69 A.2d 703, 96 N.H. 44. 

32. Mich.—Grand Rapids Trust Co. 
V. Petersen Beverage Co., 189 N.W. 
186, 219 Mich. 208. 

71 C.J. p 1489 note 6. 

Violation of child labor laws general¬ 
ly see supra § 930. 

33. Ind.—Raggi v. H. G. Christman 
Co., 151 N.B. 833, 92 lnd.App. 337. 
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barred by judgment entered by the compensation 
commission denying him compensation, where such 
judgment is not authorized by statute.®^ 

The rule permitting suit applies where compen¬ 
sation applied for is refused because the infant is 
engaged in an occupation not covered by the com¬ 
pensation act;85 and it applies even though the 
infanf s mother and attorney acted for him in the 
compensation proceedings, where in law they had 
no authority to represent him.^^ 

Under other authority, suit has been held barred, 
after election to take compensation, if the infant has 
conformed to statutory requirements giving him 
status as an employee sui juriSj^*^ or where the 
parents of the infant employee impliedly consented 
to his emplo 3 nnent and thereby elected for him to 
be govemed by the compensation law.^^ Also, ac- 
ceptance of the benefits of the compensation act 
after the employee attains his majority, such ac- 
ceptance not being induced by fraud, constitutes a 
binding election to the exclusion of his remedy at 
common law.39 Under statutes providing for elec¬ 
tion of his remedy by an infant employee and for 
payment to him of compensation for his injuries 


under the compensation act, a proceeding by an in¬ 
fant employee under the compensation act,^® or the 
acceptance of compensation by him,^! bars an ac- 
tion for damages; and this may be true even though 
the infant was employed in violation of law.^2 

An infantas right to sue at law is not barred by 
an appearance of a guardian in his behalf before 
the compensation commission for a ruling which, 
under the statute, is made a condition precedent to 
the action at law."*^ 

§ 938. Right to Sue Statutory Employer at 
Law after Election to Take Com¬ 
pensation from Real Employer 

Election to take compensation from the subcontrac- 
tor, the real employer, bars proceedings against the 
statutory employer for compensation or for damages in 
an action at law, uniess he has rejected the act. 

An election to take compensation from the sub- 
contractor, who is the real employer, bars pro¬ 
ceedings against the statutory employer either for 
compensation under the statute^^ or to recover dam¬ 
ages in an action at law;^^ but it does not bar a 
claim for damages against a statutory employer who 
has rejected the act^® 


3. Abrogation of Defenses 


§ 939. In General 

As a general rule, the workmen's compensation acts 
provide for the abrogation of the conventlonal or custom* 
ary common-law defenses in actions against employers 


for injuries to employees, where the employers have the 
option to operate under the act and elect not to do so, 
or where they are requlred to operate under the act, or 
elect to do so, and fali to comply with the requirements 
of the act or are in defauit. 


Md.—Willlam B. Tilglunan Co. v. 
Conway, 133 Au 593, 160 Md. 625. 

34. Ind.—^Raggi v. H; G. Christman 
Co., 161 N.B. 833, 92 Ind.App. 337. 

35. Ind.—McKinnon v. Parrlll, 38 
N.R2d 1008, 111 Ind.App. 343. 

33i Ky.—Wynn Coal Co. v. Llndsey, 
18 S.W.2d 864, 230 Ky. 63. 

37. Ky.—^Elkhom Coal Corporation 
V. DIets, 9 S.W.2d 1100, 226 Ky. 768. 
Btatate beld Inapplloable 

(1) A minor employee who never 
flled election provided for by state 
compensation act to operate thereun- 
der was not made sui juris for pur- 
poses of such act by provision there- 
of that minor over sixteen years old 
shall be consldered sui juris for such 
purposes. 

U.S.—Sears, Roebuck & Co. v. Brough- 
ton, C.A.Ky., 196 F.2d 95, certiorari 
denied 72 S.Ct 1047, 348 U.S. 963, 96 
L.Ed. 1854. 

(2) The provision is Inapplicable 
to minor employee flling no election 
to operate under act either before or 
after sustaining Injury in course of 
his employment, since it means only 
that minor employee may accept act 


by flling requlred statement and 
thereafter enter into compensation 
agreement in accordance with provi- 
sions of act. 

U.S.—Sears, Roebuck & Co. v. Brough- 
ton, supra. 

(8) Such provision means only that 
infant is considered sui juris for 
purposes of carrying out provisions 
of, Corning wlthin, or operating under, 
act, and not that infant not electing 
to come under act may contract away, 
after accident, his rights to damages 
for injuries resulting from employ- 
er*s negligence. 

U.S.—Sears, Roebuck & Co. v. Brough- 
ton, supra. 

38. La.—Smith v. Bankston, App., 
75 So.2d 880—Ballard v. Stroube 
Drug Co., App., 19 So.2d 593. 

39. N.BL—Schofleld v. B. R. Bates & 
Co., 10 A,2d 227, 90 N.H. 422. 

40. N.J.—Watson v. Stagg, 168 A. 
820, 108 N.J.Law 444. 

Pa.—^Delaney v. Philadelphia & Read- 
ing Coal & Iron Co., 116 A. 637, 272 
i Pa. 678. 


41. Pa.—Santuccl v. Frank, 51 A.2d 
696, 866 Pa. 64—^Delaney v. Phila¬ 
delphia & Reading Coal & Iron Co., 
116 A. 537, 272 Pa. 678. 

Mitchell V. Mione Mfg. Co., 171 
A. 114, 112 Pa.Super. 894. 

42. Pa.—^Delaney v. Philadelphia & 
Reading Coal & Iron Co., 116 A. 637, 
272 Pa. 678. 

71 C.J. p 1489 note 12. 

Violation of child labor laws gen- 
erally see supra § 930. 

43. Ky.—^Louisville Woolen Mills v. 
Kindgen, 231 S.W. 202, 191 Ky. 668. 

44. Pa.—^Byme v. Henry A. Hltner's 
Sons Co., 138 A. 826, 290 Pa. 225, 58 
A.Ii.R. 865. 

45. Conn.—Bogoratt v. Pratt & Whit- 
ney Aircraft Co., 167 A. 860, 114 
Conn. 126. 

Suit against statutory employer as 
third person liable for Injury see 
infra $ 985 d. 

46. Pa.—Gallivan v. Wark Co., 136 
A. 223, 288 Pa. 443. 

Rejection of act gene»illy see supra 
8 931. 
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Under varying workmen^s compensation acts, em- 
ployers who have the option to operate thereunder 
and elect not to do so and those required to operate 
thereunder, or who elect to do so, and fail to com- 
ply with their requirements or are in default are de- 
prived of the conventional or customary common- 
law defenses in actions against them for damages 
for injuries to emplcyces,^*^ as are. also employers 
who are subject to, and at one time had qualified 
under, the act, but later withdrew therefrom.^® 
The abrogation of the common-law defenses is de¬ 
pendent on a showing by the employee that he was 
injured in the course of his employment>9 If the 
person injured was an independent contractor and 
not an employee, the defendant employer is not pre- 
cluded from his common-law defenses.®^^ 

An act will be given effect as depriving a non- 
accepting employer of the common-law defenses as 
against an employee*s action for injury, although 
the employee has not elected to accept the act, 


where the employee has no right of election in ad- 
vance of a determination by the employer to be gov- 
erned by the act.5i A workman who, by agree- 
ment with the employer, does not accept the elec¬ 
tive compensation provisions of the act is none the 
less relieved of the rigor of the common-law rule 
concerning master and servant in the event of his 
injury or death by accident arising out of, and in 
the course of, his employment.52 

On the other hand, the compensation acts may not 
abrogate the common-law defenses in actions for in¬ 
juries to employees against employers who have ac- 
cepted the act and are operating thereunder,53 at 
least where the employee has properly rejected the 
act.5^ Also, ordinarily employers to whom such 
compensation acts are not made to apply, or who 
are exempt therefrom, or not subject thereto are 
not thereby deprived of such common-law defens¬ 
es,nor are employers who cannot for any legal 


47. U.S.—-Bath Mills v. Odom, C.C. 
A.S.C., 168 F.2d 38, certiorari de- 
nied 69 S.Ct 39. 335 U.S. 818, 93 L. 
Ed. 373. 

Bean v. Piedmont Interstate Fair 
Ass’n, D.aS.C., 124 F.Supp. 385, re- 
versed on other grounds, C.A, 222 
F.2d 227. 

Cal.—^Hard v. Hollywood Turf Club, 
246 P,2d 716, 112 C.A.2d 263. 

Kan.—^PsOmer v. Jullan, 170 P.2d 813, 
161 Kan. 619. 

Mass.—^Price v. Railway Exp. Agren- 
cy, 78 N.E.2d 13, 822 Mass. 476— 
Maciei ewski v. Graton & Knigrht, 
70 N.E.2d 796, 321 Mass. 165« 

Mich.—^Erickson v. Leach, 281 N.W, 
324, 285 Mich. 664—^Thomas v. Park¬ 
er Rust Proof Co., 279 N.W. 504, 284 
Mich. 260. 

^.Va.—Walls V. McKinney, 81 S.E.2d 
901, 139 W.Va. 866. 

Abrogation of defense of: 

Assumption of risk and contractual 
assumptlon of rlsk see infra § 
941. 

Contrlbutory negligence see infra 
§ 940. 

Iiack of negligence of employer see 
infra 9 944. 

Negligence of.fellow servant see 
infra 9 942. 

Common-law defenses not applicable 
in proceedings for compensation 
under compensation acts see supra 
99 10, 160. 

Effect of amendment 

Amendments of 1943 and 1945 to 
workmen*s compensation act did not 
alter legal position of employer of 
three or less when sued,by injured 
employee, and If such employer had 
failed to insure he would be deprived 
of common-law defenses. 

Mass.—^Roberts v. Reynolds, 123 N.E. 
2d 226, 332 Mass. 95. 


OperatiosL under out-of-vtate law 
Where the record is silent on the 
matter, the appellate court will as¬ 
sume that out-of-state employer was 
not operating under compensation 
law of his state, where plaintiff was 
employed in navigation and interstate 
commerce, and hence not within state 
compensation acts. 

Mich.—Powers v. Murray, 254 N.W. 
569, 266 Mich. 688. 

Sootrlne of volenti non flt injTUla 
does not apply and is not available as 
defense to employer, if negligence of 
employer or Its servants or agents 
Is shown. 

Tex.—-Sears, Roebuck & Co. v. Robin- 
son, C1V.APP., 272 S.W.2d 649, af- 
flrmed 280 S.W.2d 238, 164 Tex. 336. 
Single Job 

Fact that painting job on which 
palnter was Injured was only job of 
operator of paint store who had elect¬ 
ed not to come under compensation 
act did not exempt him from provi- 
sion of act denying certaln defenses 
to employers who had elected not to 
come within its provisions. 

Kan.—^Palmer v. Jullan, 170 P.2d 813, 
161 Kan. 619. 

48. Tenn,—Pearson Hardwood Floor- 
ing Co. V. Phillips, 120 S.W.2d 973, 
22 Tenn.App. 206. 

49. Tex.—^Poster v. Carie, Civ.App., 
160 S.W.2d 999, error refused. 

60. W.Va.—Walls v. McKinney, 81 
S.E.2d 901, 139 W.Va. 866. 

61. IlL—^Dietz v, Big Muddy Coal, 
etc., Co., 105 N.B. 289, 263 111. 480— 
Crooks V. Tazewell Coal Co., 106 
N.E. 132, 263 111. 348, Ann.Cas.l916C 
304 and note. 

52. N.J.—^Bollinger v. Wagaraw 
Bldg. Supply Co., 6 A.2d 396, 122' 
N.J.L.aw 612. 


53. Wis.—^Kamy v, Northwestern 
Malleable Iron Co., 151 N.W. 786, 
160 Wis. 316. 

71 C. J. p 1491 note 34. 

Folloy of law is to preserve the 
common-law defenses to an employer 
who electa to come under the act. 
concerning an employee who does 
not, as a constitutional method of 
coercing both parties to accept the 
benefits and burdens of the act. 
Wis.—Katmy v, Northwestern Malle¬ 
able Iron Co., supra. 

Common-law principies govern 
where employee elects to bring action 
for damages. 

N.H.—Rosedoff v. Consolidated Ren- 
dering Co., 47 A.2d 674, 94 N.H 114. 

Waiver 

Where .an employer has elected to 
come under the act, and his employee, 
suing for a personal injury, has not 
so elected, the employer does not 
waive common-law defenses by ob- 
jecting to the employee, not so elect- 
ing, having the benefit of the act. 
Wis.—^Kamy v. Northwestern Malle¬ 
able Iron Co., 161 N.W. 786, 160 
Wis. 316. 

54. Mo.—Mitchell v. J. A. Tobln 
Const. Co., 169 S.W.2d 709, 236 Mo. 
App. 910. 

65. U.S.—Bean v. Piedmont Inter¬ 
state Fair Ass*n, D.C.S.C., 124 F. 
Supp. 386, reversed on other 
grounds, C.A., 222 F.2d 227. 

Mass.—^Prlce v. Railway Exp. Agency, 
78 N.E.2d 13, 322 Mass. 476. 

Tex.—City of Tyler v. Texas Employ¬ 
ers* Ins. Ass'n, Com.App., 288 S.W. 
409, rehearing denied 294 S.W. 195. 

Knowledge of danger 

Where employers were not subject 
to provisions of workmen's compen- 
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reason subscribe thereunder,^® or employers who 
were not under the act by operation of law, who filed 
an election to accept the provisions of the act, and 
who later filed an election not to accept its bene- 
fits,®*^ or where the employment was casual and the 
employee not protected by the compensation act.58 

Under some of the compensation acts, the statu- 
tory abrogation of common-law defenses in ac- 
tions for injuries to employees applies only where 
the employer was under the act by operation of law 
and elected not to accept its benefits,^^ although un¬ 
der other acts it applies whether or not the employ- 
er comes under the act.^o An employer not subject 
to the act but accepting its provisions gains no 
immunities thereby, and he is not precluded from 
his common-law defenses by provisions of the act®^ 

The purpose of provisions in workmen*s compen¬ 
sation acts abrogating the common-law defenses in 
actions against employers for injuries to employees 
is to induce employers who have the option to op¬ 
erate thereunder to do so,^^ and to place an addi- 
tional burden on employers required to operate un¬ 
der such acts who fail to provide for the pa 3 nnent 
of compensation as the act requires.®^ 

Estoppel to rely on act as defense to action on 
contract. An employer who agrees to give an in- 
jured employee lifetime employment in considera- 
tion of the employee^s releasing him from all lia- 


bility on accoimt of injuries is estopped to rely on 
the workmen^s compensation act as a defense to the 
employee’s action on the contract.®^ 

Limitations period for liabilities under acU A 
limitations period prescribed by a compensation act 
for liabilities created by the act may not be pleaded 
in bar of an action for damages against an employer 
not compl 3 dng with the act for injuries to an em- 

ployee.^5 

§ 940. Contributory Negligence 

Under varyinfl workmen’8 compensation acts, em¬ 
ployers who have the option to operate under the act 
and reject It or elect not to do so and employers re¬ 
quired to operate under the act or who elect to do so 
and who are In default thereunder or fall to comply with 
Its requirements are deprived of the defense of contribu¬ 
tory negligence In actions for damages for Injuries to 
employees; but employers who accept the act and are not 
In default thereunder and employers to whom the act Is 
not applicable are not deprived of the defense fn such 
actions. 

Under varying workmen’s compensation acts, em¬ 
ployers of a class subject to the operation of the 
act who have not elected to come within the act, or 
who have rejected it, or have elected not to pay 
compensation thereunder are not entitled to assert 
the contributory negligence of the employee as a 
defense against liability in actions for damages for 
injuries to employees,®® unless, under some acts, 
the negligence of the employee is willful, as dis- 


sation act, knowledgre of the dansrer 
may not be considered in determining 
the propriety of an order of nonsuit 
in actions airainst them under em¬ 
ployers’ liability act for injuries to 
employees. 

Or.—Ludwig v. Zidell, 118 P.2d 1073, 
167 Or. 488. 

Oocnpatioiial disease 

Prior to the enactment of the oc- 
cupational disease act, an employee 
who sulXered an occupatlonal disease 
could not obtaln compensation under 
the workmen’s compensation act, and 
in an action based on the negligence 
of the employer the common-law de¬ 
fenses were available to the employ¬ 
er. 

Utah.—^Masich v. XJ. S. Smelting, Ke- 
fining & Min. Co., 191 P.2d 612, 118 
Utah 101, appeal dismissed 69 S.Ct 
188, 835 U.S. 866, 93 L.Ed. 411, re- 
hearing denied 69 S.Ct. 406, 836 U. 
S. 905, 93 L.Ed. 439. 

56. Tex.—City of Tyler v. Texas 
Employers’ Ins. Ass’n, Cona.App., 
288 aw. 409, rehearlng denied 294 
S.W. 195. 

57. Kan.—Vick V. Morton, 238 P.2d 

467, 172 Kan.. 87. , 

58. Tenn.—Thoni v. Hayboin, 260 S. 
W.2d 376, 37 Tenn.App. 56. 
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59. Kan.—^Vick v. Morton, 238 P.2d 
467, 172 Kan. 87. 

60. U.S.—^Valenda v. Stearns Roger 
Mfg. Co., D.C.N.M., 124 F.Supp. 670. 

61. N.H.—^Davis v. W. T. G-rant Co., 
185 A. 889, 88 N.H. 204. 

62. Mass.—^Prlce v. Rallway Exp. 
Agency, 78 N.E.2d 13, 322 Mass. 
476. 

PoUcy of state was to draw all em¬ 
ployers into compensation system by 
puttlng those who remained outside 
it under legal disadvantages in ac¬ 
tions of tort brought by injured em¬ 
ployees. 

Mass.—^Maciejewskl v. Graton & 
Knlght Co., 70 N.E.2d 796, 321 Mass. 
165. 

Stringent rtQe of liability 

The abrogation of common-law de¬ 
fenses by an elective compensation 
act was Intended to subject a nonin- 
suring employer to very stringent 
rules of liability. 

U.S.—Redmond v. American Ry. Ex¬ 
press Co., aC.A.Mass., 17 P.2d 763. 

63. Mass.—Rrice v. Rallway Exp. 

Agency, 78 N.E.2d 13, 822 Mass. 
47,6. . , * ' 

64: Ihd.—Toni v. Klngan & Co., 16 
N.B.2d 80,‘ 214 Ind. 611. 
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65. Utah.—^Peterson v. Sorensen, 65 
P.2d 12, 91 Utah 607. 

66. U.S.—^Baker v. Great Atlantic & 
Pacific Tea Co., C.A.Fla., 212 F.2d 
130—Peyatte v. International Har- 
vester Co., CA-W.Va., 208 F.2d 261 
—^Kansas City Stockyards Co. of 
Maine v. Anderson, C.A.Mo., 199 F. 
2d 91, 86 A.Li.R.2d 1—Rallway Exp. 
Agency v. Cox, CA.Tex., 179 F.2d 
698—Bath Mills v. Odom, C.C.A. 
S.C., 168 F.2d 88, certiorari denied 
69 S.Ct. 39, 335 U.S. 818, 93 Ii.Ed. 
373—Great Atlantic & Pacific Tea 
Co. V. Robards, C.C.A,N.C., 161 F.2d 
929—Hossack v. Metzger, C.C.A. 
S.D., 166 P.2d 601—Union Oil Co. of 
Califomia v. Hunt, C.C.A.Or., 111 
P.2d 269—Shoaf v. Fitzpatrick, C.C. 
A.Tenn., 104 F.2d 290, certiorari de¬ 
nied 60 S.Ct. 295, 308 U.S. 620, 84 
L.Ed. 518. 

BeaJi V. Piedmont Interstate Fair 
Ass’n, D.C.S.C., 124 F.Supp. 885, re- 
versed on other grounds, C.A., 222 
F,2d 227. 

Fla.—Jacksonvllle Paper Co. v. Thur- 
man, 16 So.2d 289, 153 Fla. 906. 

Ind.—Pinnell-Dulin Iiumber Co. v. 
Day, 13 N.E2d 861, 106 Ind.App. 62. 

Kan.—Vlck v. Morton, 288 P.2d 467, 
172 w«ip 87, 

Ky.—Fltch V.’ Mayer, 268 S,W.2d 923 
—Beck Elee. Repair OOi v.i Brown- 
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cussed infra § 945, or is the resuit of intoxication failure to make reports or contribute to the acci- 

on his part.®*^ The defense has also been abrogated dent fund,®^ or is in such default of pa3nnents un- 

in such actions where operation under the act by der the compensation act as, under its terms, will 

the employer is compulsory and he has failed to deprive him of its benefit,*^® or is not insured under 

provide compensation thereunder;®* where the em- the act, or otherwise fails to secure the payment of 

ployer is in default under the act because of his workmen’s compensation,or, under some acts. 


\ng, 214 S.W.2d 1007. 308 Ky. 603— 
Croley v. Huddleston. 192 S.W.2d 
717, 301 Ky. 680—Blcomb Coal Co. 

V. Brock, 189 S.W.2d 397, 300 Ky. 

399—Carbon Mln. Co. v. Ward's 
Adm'x, 178 S.W.2d 965, 297 Ky. 47— 
Harlan Central Coal Co. v. Gemme- 
no*s Adm’T, 178 S.W.2d 217, 296 Ky. 
828—^Ward v. Marshall, 168 S.W.2d 
■348, 293 Ky. 18—Cloverspllnt Coal 
•Co. V. Blair, 161 S.W.2d 1052, 287 
Ky. 168—Morrison v. Carbide & 
Carbon Chemicals Corp., 129 S.W.2d 
547, 278 Ky. 746—^Robinson v. 

Liytle, 124 S.W.2d 78, 276 Ky. 397— 
Phillips V. Keltner*s Adm’r, 124 S. 

W. 2d 71, 276 Ky. 264—Clover Spllnt 
Coal Co. V. Lorenz, 110 S.W.2d 467, 
270 Ky. 676—^Perklns-Harlan Coal 
Co. V. Creech»s Adm»r, 103 S.W.2d 
943. 268 Ky. 174—■Wilder’s Adm’r v. 
Southern Min. Co., 96 S.W.2d 436, 
266 Ky. 219—Southern Min. Co. v. 
Saylor, 95 S.W.2d 236. 264 Ky. 666— 
Gatliff Coal Co. v. HllPs Adm»r, 92 
S.W.2d 56, 263 Ky. 309—^Helton v. 
Gunn Coal Mininsr Co., 79 S.W.2d 
696, 268 Ky. 168—Brooks v. Amett, 
69 S.W,2d 1029, 263 Ky. 491 —Horse 
Creek Mining Co. v. Frazler’s 
Adm’x, 5 S.W.2d 1064, 224 Ky. 211. 

Me.—Bartley v, Couture, 66 A.2d 438, 
143 Me. 69—Poirier v. Venus Shoe 
Mfg. Co., 3 A.2d 116, 136 Me. 100 
—^Hoskins v. Bangor & A. R. Co„ 
196 A. 363, 136 Me. 286. 

Mass.—^Roberts v. Reynolds, 123 N. 
E.2d 226, 332 Mass. 96—Maciejew- 
ski V. Graton & Knight Co., 70 N. 
E.2d 796, 321 Mass. 166—^Roberts 

V. Prank’s, Inc., 49 N.B.2d 427, 314 
Mass. 42—^Klein v. Keresey, 29 N. 
B.2d 703, 307 Mass. 61—Tardiflf v, 
Lynn Sand & Stone Co., 193 N.E. 
66, 288 Mass. 472—^Nelss v. Bur- 
wen, 191 N.E. 664, 287 Mass. 82— 
Cronan v, Armitage, 190 N.E. 12, 
286 Mass. 620—Lukas v. Reece, 162 
N.E. 344, 264 Mass. 312. 

Mich.—Sherman v. Barthwell, 17 N. 

W. 2d 727, 310 Mich. 494—Brown v. 
Standard Oil Co., 14 N.W.2d 797, 
309 Mich. 101—^Williams v. Sea- 
lander, 286 N.W. 101, 288 Mich. 617 
—^Roselip V. Great Atlantic & Pa¬ 
cific Tea Co.. 262 N.W. 408, 272 
Mich. 660. 

—^Riddell v. Cagle’s Estate, 86 
So.2d 926. 

Mo.—Spicer v. Hannah, 247 S.W.2d 
864, 241 Mo.App. 1216—Daniels v. 
Luechtefeld, App., 166 S.W.2d 307. 
K.M.—^Addison v. Tessier, 305 P.2d 
1067, 62 N.M. 120. 

N.C,—^Muldrow v. Weinstein, 68 S.E, 


2d 249, 234 N.C. 687—Lee v. Rob- 
erson, 16 S.E.2d 469, 220 N.C. 61. 
Ohlo.—^Ringling Bros.-Barnum & 
Balley Combined Shows, 6 Ohlo 
Supp. 236. 

Okl.—^Marrs v. Richardson, 87 P.2d 
131, 184 Okl. 342. 

Or.—^Baldassarre v. West Oregon 
Lumber Co., 289 P.2d 839, 193 Or. 
666—Whitehead v. Montgomery 
Ward & Co., 239 P.2d 226, 194 Or. 
106—Ludwig V. Zideil, 118 P.2d 
1073, 167 Or. 488. 

Pa.—^McGuire v. Hamler Coal Min. 
Co., 49 A.2d 396, 365 Pa. 160. 

Wascavage v. SusQuehanna Col- 
lleries Co., Com.Pl., 16 Northumb. 
Leg.J. 162, afflrmed 23 A.2d 609, 343 
Pa. 529. 

R. I.—Soucy V. Alix, 90 A.2d 722, 79 

R. I. 499—Rossi v. Ronci, 7 A.2d 773, 
63 R.I. 260—Rossi v. Ronci, 196 A. 
401, 69 R.I. 307—Paltinali v. Great 
Atlantic & Pac. Tea Co., 182 A. 606, 
66 R.I. 438, 488. 

S. C.—^McGee v. Clearwater Mfg. Co., 
63 S.E.2d 393, 214 S.C. 496—Caugh- 
man v. Columbia T. M. C. A., 47 

S. E.2d 788, 212 S.C. 337—Nuckolls 

V. Great Atlantic & Pac. Tea Co., 
6 S.E.2d 862, 192 S.C. 166. 

S.D.—^Voet V. Lamport Lumber Co., 
15 N.W.2d 579, 70 S.D. 142—Ste- 
venson v. Douros, 236 N.W. 707, 68 
aD. 268. 

Tenn.—^Duncan v. Dickie Rector 
Lumber Co., 212 S.W.2d 908, 31 
Tenn.App. 166—^McGinniss v. 

Brown, 204 S.W.2d 334, 30 Tenn. 
App. 178. 

Tex.—^Evans v. Phipps, 269 S.W.2d 
723, 162 Tex. 487—^Najera v. Great 
Atlantic & Pacific Tea Co., 207 S. 

W. 2d 365, 146 Tex. 367—W. U. Tei. 
Co. V. Coker, 204 S.W.2d 977, 146 
Tex. 190—United East & West Oil 
Co. V. Dyer, 162 S.W.2d 680, 139 
Tex, 818. 

Railway Exp. Agency v. Bollier, 
Civ,App., 263 S.W.2d 669, refused 
no reversible error—^Langston v. 
Degella, Civ«A.pp., 186 S.W.2d 738 
—Dial V. Wilke, ClvJiLpp., 127 S.W. 
2d 379, error refused—^Hemandez 
V. Malakoff Fuel Co., Clv.App., 109 
S.W.2d 356, error dismissed—Gulf 
States Utilities Co. v. Moore, Civ. 
App., 73 S.W.2d 941, reversed on 
other grounds, 106 S.W.2d 266, 129 
Tex. 604. 

Wash.—^Long v. Thompson, 31 P.2d 
908, 177 Wash. 296. 

W.Va.—^Dahmer v. State Fair of W. 
Va., 91 S.E,2d 463—Walls v. Mc- 
Kinney, 81 S.B.2d 901, 139 W.Va. 

402 


866—Smith v. Morrison, 199 S.E. 
689, 120 W.Va. 481—Powell v. 

Mitchell, 196 S.E. 163, 120 W.Va. 9 
—Thorn v. Addison Bros. & Smith, 
194 S.E. 771, 119 W.Va. 479. 

71 C.J. p 1492 note 87. 

Abrogatlon of defense of contrlbu- 
tory negligence in actions agalnst 
employers for injuries to em- 
ployees generally see Master and 
Servant § 426. 

Flalntltt’8 negligence not an issne in 
case 

Ala.—Belcher v. Chapman, 7 So.2d 
869, 242 Ala. 663. 

In oonrse of emplosrment 
Abrogatlon of defense is depend¬ 
ent on a showing by employee that 
he was injured in course of his em- 
ployment. 

Tex.—^Poster v. Carie, Civ.App., 160 
S.W.2d 999, error refused. 

Acts or oxnlsslons held not to defeat 
reoovery 

(1) Generally. 

Ky.—^Harlan Ridgeway Mln. Co. v. 
Jackson, 129 S.W.2d 686, 278 Ky. 
767—^Hlgh Spllnt Coal Co. v. Ram- 
ey’s Adm'x, 112 S.W.2d 1007, 271 
Ky. 532. 

71 C.J. p 1492 note 37 [a]. 

(2) Failure of employee who had 
reported defective brakes on coal car 
to again Inspect them on reportlng 
back to Work. 

Ky.—^Burk Hollow Coal Co. v. Bilis, 
190 S.W.2d 338, 300 Ky. 786. 

67. lowa.—^Hunter v. Colfax Cons. 
Coal Co., 157 N.W. 145, 176 lowa 
246, L.R.A.1917D 16, Ann.Cas.l917E 
803. 

68. Mass.—Price v. Railway Exp. 
Agency, 78 N.B.2d 13, 322 Mass. 
476. 

69. U.S.—Calvin v. West Coast Pow¬ 
er Co., D.C.Or., 44 P.Supp. 783. 

7a W.Va,—Roberts v. United Fuel 
Gas Co., 99 S.E. 649, 84 W.Va. 368— 
De Francesco v. Piney Min. Co., 86 

S. E. 777, 76 W.Va. 766. 

71. U.S.—Calvino v. Farley, D.C.N. 

T. , 26 P.Supp. 431. 

Arlz.—^Haralson v. Rhea, 259 P.2d 
246, 76 Arlz. 74. 

Cal.—^Devens v. Goldberg, 199 P.2d 
943, 33 C.2d 173—Hlcks v. Ocean 
Shore R. R., 117 P.2d 860, 18 C.2d 
773. 

Goss v. Panoe, 261 P.2d 337, 114 
C.A.2d 819—^Lee v. Cranford, 237 
P.2d 986, 107 C.A.2d 677—Blink- 
insop V. Weber, 193 P.2d 96, 85 C. 
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where he does not contribute to the state Insurance 
fund;'^2 QY, in more general terms, where the em- 
ployer fails to comply with the act,*^® as by failing 
to give the required notice to the employeeJ^ Un¬ 
der some acts the defense is not available to an 
employer whether or not he comes under the act,^^ 
but under other acts the statute abrogating the de¬ 
fense applies only to actions for damages where the 
employer was under the act by operation of law and 
elected not to accept the benefits of the act.*^® The 
negligence of one illegally employed has been held 
not a bar to a recovery of damages.'^^ 

On the other hand, an employer who has accepted, 
or is operating under, a workmen^s compensation act 
may rely on the defense of contributory negli¬ 
gence,^ 8 at least where the employee has properly 
rejected the act,*^® or has not elected to come under 
the act,80 or has had no opportunity for election,®! 
as may, in general terms, an employer who has com- 
plied with the requirements of the act.®® Also, pro- 
visions in compensation acts abrogating the defense 
of contributory negligence in actions against em- 


ployers for injuries to employees do not prevent em- 
ployers to whom the act is not applicable or who do 
not come within its provisions from relying on the 
defense in actions against them for injuries to em¬ 
ployees.®® In such actions, employers may rely 
on the defense who are not subject to the compensa¬ 
tion act because not engaged in business for pecuni- 
ary gain®^ or because they do not employ the pre- 
scribed number of employees;®® and under some 
acts the defense may be relied on by an employer, 
not under the act by operation of law, who filed an 
election to accept the provisions of the act, and later 
filed an election not to accept its benefits.®® An out- 
of-state employer engaged in interstate or foreign 
commerce has been held entitled to the defense of 
contributory negligence in an action by an employee 
who had not elected to operate under the state 
compensation law for injuries sustained while en¬ 
gaged in a separable intra-state activity.®*^ 

Employers are not deprived of the defense, where 
they are sued for injuries by employees to whom 
the act is made not applicable, such as domestic 


A.2d 276—^Balzeca v. Lorentzen, 127 
P.2d 1018, 63 C.A.2d 370. 

Mass.—Beekes v. Cutler, 77 N.E.2d 
402, 322 Mass. 392—Godon v. Mc- 
Clure, 75 N.E.2d 666, 322 Mass. 1 
—Taylor v. Newcomb Baklngr Co., 
69 N.B,2d 293, 317 Mass. 609—^En- 
ga. V. Sparks, 61 N.E.2d 984, 316 
Idass. 120—Doherty v. Paurs for 
Tires, 49 N.E.2d 430, 314 Mass. 83 
—Spear v. Chelsea Bldgr. Wrecklngr 
Co., 32 N.E.2d 241, 308 Mass. 416— 
Mucha V. Northeastem Crushed 
Stone Co., 30 N.B.2d 870, 307 Mass. 
692—^Novash v. Crompton & 
Knowles Loom Works, 23 N.E.2d 
89, 304 Mass. 244—^Rivers v. Kra- 
sowski, 22 N.E.2d 114, 303 Mass. 
409—Plttsley v. Allen, 7 N.B.2d 
442, 297 Mass. 83. 

Mich.—^NTantico v. Matuszak, 34 N.W. 

2d 606, 322 Mich. 644. 

Okl.—^Ice V. Gkirdner, 83 P.2d 378, 183 
Okl. 496. 

S.D.—^Daniels v. Moser, 71 N.W,2d 
739. 

Tex.—Sears, Roebuck & Co. v. Robin- 
son, 280 S.W.2d 238, 164 Tex. 336. 

Jacksou V. Marshall, Civ.App., 
243 S.W.2d 206—Eastem Iron & 
Metal Co. v. McMorrough, Clv.App., 
136 S.W.2d 760—Grifflth v. Kernag- 
han, Clv.App., 121 S.W.2d 617, 

Employer wiUfnlly nnlnsnred 
Cal.—Greitz v. Sivachenko, 299 P.2d 
374, 143 C.A.2d 146. 

Gross oontilbiLtory neffUffeiice was 
not a defense. 

Ariz.—Haralson v. Rhea« 269 P.2d 
246, 76 Ariz. 74. 

Explred poUoy 

Where compensation policy had ex- 


pired at time of accident and employ¬ 
er did not file proof of renewal of 
Insurance until after accident, de¬ 
fense of contributory negligrence was 
not available to employer. 

Tenn.—Schroader v. Rural Bduca- 
tional Ass'n, 228 S.W.2d 491, 38 
Tenn.App. 36. 

72. Ohio.—Vayto v. River Terminal 
& Railway Co., 18 Ohio N.P., N.S., 
806—Schwarz v. Columbus Citizens 
Telephone Co., 16 Ohio N.P., N.S., 
129. 

73. U.S.—Shoaf v. Pitzpatrick, C.C. 
A.Tenn., 104 P.2d 290, certiorari de- 
nied 60 S.Ct, 295, 308 XJ.S. 620, 84 
L.Ed. 618. 

Ariz.—^Robles v. Preclado, 79 P.2d 
604, 62 Ariz. 113. 

Ind.—Conway v. Park, 31 N.E.2d 79, 
108 Ind.App. 562. 

Tex.—^Joy V. Craig, Civ.App., 94 S.W. 

2d 624, error dismiased. 

71 C.J. p 1493 note 42. 

74. Tex.—^Kampmann v. Cross, Civ. 
App., 194 S.W. 437. 

75. U.S.—^Valenda v. Stearns Roger 
Mfg. Co., D.C.N,M., 124 F.Supp. 670. 

76. Kan.—Vlck v. Morton, 288 P.2d 
467, 172 Kan. 87. 

77. m.—^Kowalczyk v. Swift & Co., 
148 N.E. 69, 317 111. 312. 

N.J.—Chipman v. Cramer, 197 A. 901, 
16 N.J.Misc. 178. 

78. N.H.—Bjork V. U. S. Bobbin & 
Shuttle Co., 111 A, 284, 79 N.H. 
402. 

79. Mo.—^Mitchell v. J. A. Tobin 
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Const. Co., 169 S.W.2d 709, 236 Mo. 
App. 910. 

8a Wis.—Kleler v. Fred Miller 
Brewing Co., 161 N.W. 739, 166 Wis. 

287 , 

71 C.j. p 1494 note 46. 

81. Mich.—Bemard v. Michlgan 
United Traction Co., 166 N.W. 846, 
198 Mich. 497. 

82. Ohio.—^Poundry Appliance Co. v. 
Ratlilf, 148 N.E. 237, 113 Ohio St 
1 . 

71 C.J. p 1494 note 48. 

83. U.S.—^Bean v. Piedmont Inter¬ 
state Fair Ass’n, D.C.S.C., 124 F. 
Supp. 386, reversed on other 
grounds, C.A., 222 F.2d 227. 

Ky.—Jessie’s Adm’x v. Gulf Refin- 
ing Co., 121 S.W.2d 909, 276 Ky. 
633. 

acuniolpallty aottng hi its govem- 
mental oapaoity has been held not 
within the prodsions of the compen¬ 
sation act and hence not deprived of 
the right to plead the defense of 
contributory negligence. 

Ky.—City of Bellevue v. Hali, 174 S. 
W.2d 24, 296 Ky. 67. 

84. N.T.—Dillon v. St Patrick’s 
Cathedral, 137 N.E. 311, 234 N.T. 
225. 

85. Tex.—^Dial v. Wilke, Civ.App.. 
127 S.W.2d 379, error refused. 

71 C.J. p 1494 note 60. 

86. Kan.—Vlck v, Morton, 238 P.2d 
467, 172 Kan. 87. 

87. Mich.—^Powers v. Murray, 264 N. 
W. 669, 266 Mich. 688. 
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servants®^ or farm or ranch laborers;^® and it has 
been stated generally that under certain circum- 
stances an employer sued for damages for injury to 
an employee not covered by the act may rely on con- 
tributory negligence to bar recovery.^O ^.n em¬ 
ployer who has not elected to come under the act has 
been held not deprived of this defense where the 
employee is injured while engaged in casual employ- 
ment^i 

Under an act making the remedy therein provid- 
ed exclusive except that, where the injury was 
caused by the employer’s gross negligence or willful 
misconduct, the employee may claim compensation 
or maintain an action at law for damages, the latter 
action would be defeated by the fact that the injury 
was due to his contributory negligence ^nd it 
has been loosely held with respect to another act that 
if the employer’s rights of defense with respect to 
contributory negligence are not controlled by a cited 
section thereof such negligence is an absolute de- 

fense.^3 

Under some acts some care on the part of the 
employee is demanded,^^ and where he took no care 
to avoid an obvious risk the employer is not liable 
in an action for damages for the resulting injury. 

Sole cause of injury. Even though the defense 
of contributory negligence is abrogated, the fact that 
a wrongful or negligent act of the employee was the 


101 C.J.S. 

sole proximate cause of his injury or death has been 
held to constitute a good defense to an action for 
damages for his injury or death and such a de¬ 
fense may be shown by the employer,since the 
establishment of such a defense thereby negatives 
that the injury was caused by the employer^s negli- 
gence.^8 jn order, however, for the employee^s neg¬ 
ligence to prevent a recovery, his must have been 
the only negligence proximately causing the injury 
and the employer must have been guilty of none.^® 
Where no negligence of the employer is shown, a 
showing of negligence by the employee does not. fall 
in the category of contributory negligence, but rath- 
er it is a showing of primary negligence on the part 
of the employee.^ It is a defense to an action for 
injury to an employee that the employee, without 
any imminent danger or necessity therefor, left a 
place of safety and by his negligent conduct caused 
his own injury, his own intervening negligence thus 
constituting the sole proximate cause of his injury.^ 

Mitigation or diminution of damages; compara¬ 
tive negligence. Under some statutes the employer 
may plead and prove contributory negligence in 
mitigation or reduction of damages,^ or the dam¬ 
ages may be diminished in proportion to the amount 
of negligence attributable to the employee.^ Un¬ 
der other compensation acts, however, contributory 
negligence does not cut down or mitigate the dam¬ 
ages recoverable,5 at least where the employer had 


38. N.M.—Thompson v. Dale, 283 P. 

2d 623, 69 KM. 290. 
xrnder formai statute 
Mass.—^Bell v. Sawyer, 47 N.E.2d 1, 
313 Mass. 250. 

89. N.M.—^Thompson v. Dale, 283 P. 
2d 623, 59 N.M. 290. 

90. CaL—Devens v. Goldhergr, 199 P. 
2d 943, 33 a2d 173. 

91. Mont.—^Mlller v. Granite County 
Power Co., 213 P. 604, 66 Mont 
368. 

Tenn.—^Thoni v, Haybom, 260 S.W. 

2d 376, 37 Tenn.App. 66. 

Casual employment grenerally see su¬ 
pra § 69. 

92. Cal.—Brown v. Lemon Cove 
Ditch Co., 171 P. 706, 36 C.A. 94. 

71 C.J. P 1494 note 62. 

93. Tex.—^Hodges V. Swastika Oil 
Co., Clv.App., 185 S.W. 369. 

94. N.H.—^Lafontalne v. St John, 30 
A.2d 476, 92 N.H. 319. 

95. N.B!.—^Lafontaine v. St John, su¬ 
pra. 

Negligenoe of employer need not 
he decided where employee was 
fiTuilty of contributory neglifirence. 
N.H.—^Lafontalne v. St John, su- 
- pra- 

96. IT.S.—^BaAer v. Great Atlantic & 


1 Pacific Tea Co., C.A.Pl€u, 212 F.2d 
130—^Peyatte v. International Har- 
vester Co., C.A.W.Va., 208 F.2d 261. 
Ky,—Skinner v, Smith, 265 S.W.2d 
621—^Howard v. Southern Harlan 
Coal Co., 162 S.W.2d 613, 287 Ky. 
228—^Baker v. High Splint Coal Co., 
81 S.W.2d 677, 268 Ky. 786. 

Tex.—^Najera v, Great Atlantic & Pa¬ 
cific Tea Co., 207 S.W.2d 866, 146 
Tex. 367—Gulf States Utilities Co. 
V. Moore, 106 S.W.2d 266, 129 Tex. 
604. 

Foster v. Carie, Civ.App., 160 S. 
'W.2d 999, error refused—^Heman- 
dez V. Malakoff Fuel Co., Civ.App., 
109 S.W.2d 366, error dismissed. 
W.Va.—^Perguson v. Pinson, 60 S.E. 
2d 476, 131 W.Va. 691. 

97. Ky.—Skinner v. Smith, 265 S.W. 
2d 621—Harlan Central Coal Co. v. 
Gemmeno's Adm*r, 178 S.W.2d 217, 
296 Ky. 828—Ward v. Marshall, 168 
S.W.2d 348, 293 Ky. 18—Clover- 
splint Coal Co. v. Blair, 151 S.W. 
2d 1062, 287 Ky. 158. 

When not sole oanse 

Where employer is guilty of any 
acts of negligence, employee's negli¬ 
gence, constituting only a concurring 
or contributory cause, would not be 
the sole cause of injury or death 
and would not bar recovery. 
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Ky.—Carbon Min. Co. v. Ward’s 
Adm% 178 S.W.2d 956, 297 Ky. 
47. 

98. Tex.—Great Atlantic & Pacific 
Tea Co. v. Najera, Clv.App., 208 S. 
W.2d 677, reversed on other 
grounds 207 S’.W.2d 366, 146 Tex. 
367—Poster v. Carie, Civ.App., 160 
S.W.2d 999, error refused. 

99. Ky.—Gatlilf Coal Co. v. Hlirs 
Adm’r, 92 S.W.2d 56, 263 Ky. 309. 

1. Ky.—Skinner v. Smith, 265 S.W. 
2d 621—Smith’s Adm’x v. Honaker, 
197 S.W.2d 780, 303 Ky. 348—Har¬ 
lan Central Coal Co. v. Gemmeno’s 
Adm*r, 178 S.W,2d 217, 296 Ky. 828 
-Ward V. Marshall, 168 S.W.2d 
848, 293 Ky. 18. 

2. U.S.—Peyatte v. International 
Harvester Co., CAW.Va., 208 P.2d 
261. 

3. Or.—^Baldassarre v. West Oregon 
Lumber Co., 239 P.2d 839, 193 Or. 
556—Parrott v. Hanson, 176 P.2d 
169, 180 Or. 620. 

71 C.J. p 1494 note 54. 

4. lowa.—^Potier v. Winifred Coal 
Co., 184 N.W. 739, 192 lowa 1280. 

71 ^.J. p 1494 note 66. 

6. U.S.—Redmond v. American Ry. 
Express Co., aCA.Ma8S., 17 F.2d 
-768. . 
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rejected the pravisions of the workmen’s compen- 
sation act,® and under one of the acts an employer 
failing to contribute to the state Insurance fund 
cannot rely on the doctrine of comparative negli- 
gence in mitigation of damagesJ Stili another act 
has been held not to recognize the doctrine of com¬ 
parative negligence,* although it has been stated that 
in certain circumstances an employer sued for dam- 
ages for injury by an employee not covered by the 
act may rely on contributory negligence to diminish 
the amount of damages to be awarded.^ 

Proximate cause, Where the employer is guilty 
of negligence, he cannot defeat a recovery by claim- 
ing that the contributory negligence of plaintiff was 
the proximate cause of the injury.^® A provision 
of a compensation act depriving an employer who 
violates a statute for the safety of employees of 
the defense of contributory negligence in an action 
for injuries to the employee applies only where the 
violation contributed to the employee’s injury.^i 

Action for property damage. A provision of a 


compensation act making the defense of contribu¬ 
tory negligence unavailable in actions to recover 
damages for personal injuries or death has no ap- 
plication to an action solely for damage to personal 
property.^2 

§ 941. Assumption of Risk 

At a general rule, provislons In workmen’t compen¬ 
sation acts abrogate the defense of assumption of risk 
in actions for injuries to employees against employers 
who have not come wlthin the operation of an act which 
they have the option to come under or wlio have elected, 
or are required, to come under the act and are In de- 
fault thereunder; but It Is not abrogated with respect 
to employers who are operatlng under the act and are 
not In default or who are exempt from the applicatlon of 
the act. 

In actions against employers for injuries to em¬ 
ployees, the defense of assumption of risk by the 
employee is not, under the ordinary provisions of 
the compensation acts, open to an employer who has 
not come within the operation of the act, or is not 
exempted or precluded from its operation, or has 
elected not to pay compensation thereunder,or 


Ind.—Central Indlana Ry. Co. v. 
Mitchell. Idd 439. 102 Ind. 

App. 121. 

6 . Fla.—^Jackaonyllle Paper Co. v. 
Thurman. 16 So.2d 289. 153 Ma. 
906. 

Sasardous oeeupatLoii atatnta held 
aot applicalds 

Fla.—Jacksonvllle Paper Co. v. Thur- 
man. supra. 

7. Ohio.—^Zumkehr v. Diamond Port- 
land Cernent Co.. 14 Ohio N.P.,N.S., 
166. 

71 C.J. p 1494 note 57. 

8. Cal.—^Brown v. Lemon Cove 
Ditch Co., 171 P. 705, 36 CA. 94. 

9. Cal.—^Devens v. Goldberg. 199 P. 
2d 943. 33 C.2d 173. 

10. Mich,—^Lydman v. De Haas, 161 
N.W. 718, 185 Mich. 128. 

71 C.J. p 1494 note 59. 

11- CaL—^Williams v. Southern Pac. 

Co., 160 P. 660, 173 C. 625. 
Exnployment dnxlng’ Ulegral hoora 
Violation by employer of statute 
prohibitinfiT employment of person un¬ 
der specifted age during certain hours 
of the night will not deprive hlm of 
the defense of contributory negli¬ 
gence where the injury to the em¬ 
ployee did not- occur during the pro- 
hibited hours and the violation did 
not contribute to the injury. 

Cal.—VTllllams v. Southern Pac. Co., 
supra. 

12. Tex.—J. W. Zempter Const. Co. 
V. Rodgers. Civ.App., 45 S.W.2d 763. 

13. U.S.—^Baker v. Great Atlantic & 
Pacific Tea Co., GA-Fla.. 212 P.2d 
130-rPeyatte v. International Har- 
vester Co., CA-W.Va., 208 r.2d,S}61 


—^Eansas City Stockyards Co. of 
Me. V. Anderson. C.A.Mo., 199 •P.2d 
91, 36 A.L.R.2d 1—^Railway Bxp. 
Agency v. Cox, C.A.Tex., 179 P.2d 
593—Bath Mills v. Odom. C.C.A. 
S.C., 168 F.2d 3$, certiorari denied 
69 S.Ct 39, 335 U.S. 818, 93 L.Ed. 
373—Great Atlantic & Pacidc Tea 
Co. V, Robards, C.C.A.N.C., 161 F. 
2d 929—^Rossack v. Metzger, C.C. 
A.S.D., 166 P.2d 601—Union Oil Co. 
of Califomia v. Hunt, C.C.A.Or., 
111 P.2d 269—Shoaf v. Fitzpatrick. 
C.C.A.Tenn.. 104 P.2d 290, certio¬ 
rari denied 60 S.Ct. 295, 308 U.S. 
620, 84 L.Bd. 618—Newbem v. 

Great Atlantic & Pacific Tea Co., 
C.C.A.N.C., 68 r.2d 623, 91 A.L.R. 
781. 

Bean v. Piedmont Interstate Fair 
Ass'n, D.C.S.C.. 124 F.Supp. 385, 
reversed on other grounds. C.A.. 
222 P,2d 227. 

Ala.—^Belcher v. Chapman. 7 So.2d 
859, 242 Ala. 653. 

Ind.—^Pinnell-Dulin Lumber Co. v. 
Day, 18 N.£}.2d 351, 105 Ind.App. 
62. 

Kan.—^Palmer v. Julian, 170 P.2d 818, 
161 Kan. 619. 

Ky.—Fitch V. Mayer, 268 S.W.2d 923 
—Croley v. Huddleston, 192 S.W.2d 
717, 301 Ky. 680—Burk Hollow Coal 
Co. v. Bilis, 190 S.W.2d 838, 300 
Ky. 736—^Elcomb Coal Co. v. 
Brock, 189 S.W.2d 397, 300 Ky. 
899—^Harlan Central Coal Co. v. 
Gemmeno’s Adm’r, 178 S.W,2d 217, 
296 Ky. 828—Cloversplint Coal Co. 
V. Blair, 151 S.W.2d 1052, 287 Ky. 
168—^Morrlson v. Carbide & Carbon 
Chemicals Corp., 129 S.W.2d 547, 
278 p;y. 746—^Robinson v. Lytle, 
124 S.W.2d 78. 276 Ky. 897—Phil- 
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lips V. Keltner’s Adm*r, 124 S.W. 
2d 71, 276 Ky. 254—Elcomb Coal 
Co. V. Coffman, 113 S.W.2d 847, 272 
Ky. 93—^EUgh Spllnt Coal Co. v. 
Ramey»s Adm’x. 112 S.W.2d 1007, 
271 Ky. 632—Clover Spllnt Coal Co. 
V. Lorenz, 110 S.W.2d 467. 270 Ky. 
676—^Perkins-Harlan Coal Co. v. 
Creech’s Adm'r, 103 S.W.2d 943, 
268 Ky. 174—Wilder’s Adm*r v. 
Southern Min. Co., 96 S.W.2d 436, 
265 Ky. 219—Southern Min. Co. v. 
Saylor, 95 S.W.2d 236, 264 Ky. 666 
—Gatllff Coal Co. v. Hiirs Adm'r, 
92 S.W.2d 66, 263 Ky. 309—Helton 
V. Gunn Coal Mining Co., 79 S.W. 
2d 695, 268 Ky. 168—Brooks v. Ar- 
nett, 69 S.W.2d 1029, 263 Ky. 491 
—Horse Creek Mining Co. v. Fra- 
zier^s Adm’x, 5 S.W.2d 1064, 224 
Ky. 211. 

Me.—Bartley v. Couture, 66 A.2d 438, 
143 Ma 69—Poirier v. Venus Shoe 
Mfg. Co., 3 A.2d 116, 136 Me. 100 
—^Hoskins V. Bangor & A. R. Co., 
196 A. 363, 136 Me. 286. 

Mass.—^Roberts v. Reynolds, 123 N. 
E.2d 226, 332 Mass. 95—^Maciejew- 
ski V. Graton & Knight Co., 70 N. 
E.2d 796, 321 Mass. 165—Roberts 

V. Frank*s Inc., 49 N.E.2d 427, 314 
Mass. 42—^Klein v. Keresey, 29 N. 
B.2d 703, 307 Mass. 61—Tardiff v. 
Lynn Sand & Stone Co., 193 N.E. 
65, 288 Mass. 472—Nelss v. Bur- 
wen, 191 N.E. 654, 287 Mass. 82— 
Cronan v. Armitage, 190 K.E. 12, 
286 Mass. 520—Lyons v. Sommer, 
174 N.B. 927, 274 Mass. 234. 

Mich.—Sherman v. Barthwell, 17 N. 

W. 2d 727, 310 Mich. 49'4-^B^ro.wn v. 

Standard Oll Co,, 14 T97, 

309 Mich. lOl-rRoselip 'y. Great At* 
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who is required to operate tinder the act and has 
failed to provide compensation thereunder and 
this is also trne where the employer is in default,i5 
or is not insured under the act or fails to secure the 


payment of compensation in any of the ways al- 
lowed,i® or, under some acts, where the employer is 
not a contributor to the state Insurance fund,i7 or, in 
more general terms, where the employer fails to 


lantic & Pacific Tea Co., 262 N.W. 
408, 272 Mich. 660. 

Miss.—Rlddell v. Cagle’s Estate, 86 
So.2d 926. 

Mo.—Spicer v. Hannah, 247 S.W.2d 
864, 241 Mo.App. 1216—Daniels v. 
Luechtefeld, App., 156 S.W.2d 807. 
N.M.—^Addlson v. Tessier, 806 P.2d 
1067, 62 N.M. 120. 

N.C.—^Muldrow V. Weinstein, 68 S.B. 

2d 249, 234 N.C. 587. 

Ohio.—Cameren v. Ring^ling* Bros.- 
Barnum & Bailey Comblned Shows, 

5 Ohio Supp. 286. 

Okl.—^Marrs v. Richardson, 87 P.2d 
181, 184 Okl. 342. 

Or.—Whitehead v. Montgomery Ward 

6 Co., 239 P.2d 226, 194 Or. 106— 
Ludwig V. Zidell, 118 P.2d 1073, 
167 Or. 488. 

Pa.—^Wascavage v. SusQuehanna Col- 
lieries Co., 23 A.2d 509, 343 Pa. 
529. 

R. I.—Soucy V. Alix, 90 A.2d 722, 79 
R.I. 499—^Rossi v. Ronci, 7 A.2d 773, 
63 R.I. 260—Rossl v. Ronci, 195 A. 
401, 69 R.L 307—Faltinali v. Great 
Atlantic & Pac. Tea Co., 182 A. 
605, 66 R.L 438, 488. 

S. C.—Caughman v. Columhia T. M. C. 
A., 47 S.B.24 788, 212 S.C. 337— 
Nuckolls V. Great Atlantic & Pac. 
Tea Co., 5 S.E.2d 862, 192 S.C. 156. 

S.D.—^Voet V. Lamport Lumber Co., 
15 N.W.2d 579, 70 S.D. 142—^Maher 

V. Wagner, 262 N.W. 647, 62 S.D. 
227—Stevenson v. Douros, 236 N. 

W. 707, 58 S.D. 268. 

Tenn.—^Duncan v. Dickie Rector 
Lumber Co., 212 S.W.2d 908, 81 
Tenn.App. 166. 

Tex.—^Najera v. Great Atlantic & Pa¬ 
cific Tea Co., 207 S.W.2d 366, 146 
Tex. 867—W. U. Tei. Co. v. Coker, 
204 S.W.2d 977, 146 Tex. 190—^Unit¬ 
ed East & West Oil Co. v. Dyer, 
162 S.W.2d 680, 139 Tex. 318. 

Langston v. Degelia, Civ.App., 
186 S.W.2d 738—Callahan v. Hest- 
er, Civ.App., 181 S.W.2d 294, error 
refused—^Dlal v. Wilke, Clv.App., 
127 S.W.2d 379, error refused— 
Gulf States Utilities Co. v. Moore, 
Civ.App., 73 S.W.2d 941, reversed 
on other grounds, 106 S.W.2d 266, 

129 Tex. 604. 

Wash.—^Long v. Thompson, 31 P.2d 
908, 177 Wash. 296. 

W.Va.—^Dahmer v. State Pair of W. 
Va., 91 S.E.2d 463—State ex reL 
Cashman v. Sims, 43 S.B.2d 806, 

130 W.Va. 430, 172 A.L.R. 1389— 
Smith V. Morrison, 199 S.E. 689, 
120 W.Va. 481—^Powell v. Mitchell, 
196 S.B. 163, 120 W.Va. 9—Thom 
V. Addlson Bros. & Smith, 194 S.E. 
771, 119 W.Va. 479. 

71 C.J. p 1495 note 62. 


Abrogation of defense of assumptlon 
of risk in actlon under: 

Pederal Employers’ Llability Act 
see Master and Servant $ 869. 
State employers' liabillty acts see 
Master and Servant § 360. 
Aotion based on violatlon. of statute 
aud rnle 

Defense, in employee's action for 
damages for silicosis, that employee 
assumed risk was properly stricken 
as to cause of action which was 
based solely on employer's violation 
of labor law and rules of industrial 
board. 

N.T.—Griebsch v. B. T. Babbitt, Inc., 
2 N.Y.S.2d 848, 264 App.Div. 601. 
Employer-employee relatlonshlp 
Determination that plaintiff was 
not an "employee" under workmen*s 
compensation law would not mean 
that he was not within statute abol- 
Ishing defense of assumptlon of risk 
in actions for employee's injuries 
based on employer’s negligence. 

CaL—^Edwards v. Hollywood Canteen, 
167 P.2d 729, 27 C.2d 802. 

Xnjuxy in oourse of employment 
Abrogation of defense is dependent 
on showing by employee that he was 
injured in course of his employment. 
Tex.—^Foster v. Carie, Civ.App., 160 
S.W.2d 999, error refused. 
zreglig‘enoa of fellow servant 
Injuries sustained through negli¬ 
gence of a fellow servant are not in¬ 
juries due to risks inherent in a glv- 
en employment. 

Tex.—^Railway Exp. Agency v. Gray, 
CivA.pp., 211 S.W.2d 1013, error re¬ 
fused no reversible error. 

Blsks to which barred defense relate 

(1) The defense of "assumptlon of 
risk" which is not available to em¬ 
ployer does not relate to such ordi- 
nary and inherent risks of employ¬ 
ment as the employer could not avoid 
in the observance of its duty of care, 
but to those enhanced, unnecessary 
risks due to employer's negligence, 
which negligence and enhancement 
of risk were known to the employee. 
S.D.—^Voet V. Lampert Lumber Co., 

16 N.W.2d 679, 70 S.D. 142. 

(2) The risks which employee does 
not assume are those which come 
from master’s negligence, of which 
employee has notice, and which, pri¬ 
or to enactment of workmen’s com¬ 
pensation law, because of employee’s 
knowledge thereof and his remalnlng 
in the employment after such knowl¬ 
edge, he was held to have assumed, 
notwithstanding they were produced 
by employer’s negligence. 

W.Va.—Walls v. McKinney, 81 S.E.2d 

901, 139 W.Va. 866. 
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(3) Other risks within abrogated 

defense see 71 C.J. p 1495 note 62 

Cb], [c]. 

14. Mass.—^Price v. Railway Exp. 
Agency, 78 N.E.2d 13, 322 Mass. 
476. 

15. U.S.—Calvin v. West Coast Pow¬ 
er Co., D.C.Or., 44 F.Supp. 783. 

W.Va,—State ex rei. Cashman v. 
Sims, 43 S.E.2d 805, 130 W.Va. 430, 
172 A.L.R. 1389. 

71 C.J. p 1496 note 68. 

16. U.S.—Calvino v. Farley, D.C.N. 

T., 26 F.Supp. 431. 

Ariz.—^Haralson v. Rhea, 259 P.2d 
246, 76 Ariz. 74. 

Cal.—^Devens v. Goldberg, 199 P.2d 
943, 33 C.2d 173—^Hicks v. Ocean 
Shore R. R., 117 P.2d 850, 18 C.2d 
778. 

Lee V. Cranford, 237 P.2d 986, 107 
C.A.2d 677—^Blinkinsop v. Weber, 
193 P.2d 96, 85 C.A.2d 276—Bal- 
zeca V. Lorentzen, 127 P.2d 1018, 
63 aA.2d 370. 

Mass.—^Beekes v. Cutler, 77 N.E.2d 
402, 322 Masa 392—Godon v. Mc- 
Clure, 76 N.B.2d 666, 322 Mass. 1— 
Enga V. Sparks, 61 N.E.2d 984, 316 
Mass. 120-^Doherty v. PauFs for 
Tires, 49 N.E.2d 430, 314 Mass. 83— 
Spear v. Chelsea Bldg. WTeckingr 
Co., 32 N.E.2d 241, 308 Mass. 416— 
Mucha V. Northeastern Crushed 
Stone Co., 30 N.E.2d 870, 307 Masa 
692—Novash v. Crompton & 
Knowles Loom Works, 23 N.B.2d 
89, 304 Masa 244—^Rivers v. Kra- 
sowski, 22 N.E.2d 114, 303 Mass. 
409—^Bckstein v. Scoffl, 13 N.B.2d’ 
436, 299 Mass. 673—'Pittsley v. Al- 
len, 7 N.E.2d 442, 297 Masa 83. 

Mich.—^Nantico v. Matuszak, 34 N.W. 
2d 606, 322 Mich. 644. 

Okl.—^Ice V. Gardner, 83 P.2d 378,. 
183 Okl. 496. 

S.D.—Daniels v. Moser, 71 N.W.2d’ 
739. 

Tex.—Sears, Roebuck & Co. v. Robin-^ 
son, 280 S.W.2d 238, 164 Tex. 336. 

Jackson v. Marshall, Civ.App., 
243 S.W.2d 206—^Bastern Iron & 
Metal Co. v. McMorrough, Civ.App., 
135 S.W.2d 760—Grifflth v. Ker- 
naghan, Clv.App., 121 S.W.2d 617. 

Employer wlUfnUy unlnsured 

Cal.—Greitz v. Sivachenko, 299 P.2d' 
374, 143 CJL2d 146. 

Ezplred poUoy 

Tenn.—Schroader v. Rural Educa- 
tional Ass’n, 228 S.W.2d 491, 33. 
Tenn.App. 36. 

17. Ohio.—Vayto v. River Termina! 
& Railway Co., 18 Ohio N.P., N.S., 
305. 
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comply with the act.^® Under some acts the defense 
is not available to an employer whether or not he 
comes under the act,^^ but under other acts the 
statute abrogating the defense applies only to ac- 
tions for damages where the employer was under 
the act by operation of law and elected not to ac- 
cept its benefits.20 The defense has been held not 
available where the employment was illegal.^i 

On the other hand, an employer who has accepted 
the provisions of the act may rely on the defense 
•of assumption of risk by the employee,^^ at least 
where the employee has properly rejected the act,23 
or has not accepted the act,24 or has had no oppor- 
tunity for election,25 and also where the employer 
was not subject to the act 23 In such a case, the 
employee, to recover, must establish that the injury 
arose from a risk which he did not assume.27 The 
•defense of assumption of risk, however, has been 
lield not available in an action against an employer 
who had accepted the workmen’s compensation act 
for injury to an employee caused by a defective 
'System of using machinery or an improper system 
*of work adopted by the employer.23 Likewise, an 
employer of a class not subject to, or exempt from, 
the act, so far as actions to recover damages are 
concemed, may rely on such defense, even if he is 
not a subscriber,23 or where he has not taken af¬ 
firmative action to elect to come under the act.33 


An employer not subject to the act because not 
engaged in a business for pecuniary gain3i or be¬ 
cause he does not employ the prescribed number of 
employees,32 or a municipality acting in its govern- 
mental capacity,33 or employers of persons in par- 
ticular occupations, such as domestic servants34 or 
farm or ranch laborers,35 may rely on such defense, 
as may, it has been held, a nonassenting employer 
whose employee is injured while engaged in casual 
emplo)niient.33 

Under some acts the defense may be relied on by 
an employer who was not under the act by opera¬ 
tion of law, and who filed an election to accept the 
provisions of the act, and later filed an election not 
to accept its benefits,37 and under others the denial 
of the defense is imposed only on those employers 
who fail to accept the mandatory requirements 
of the act.38 

The restrictions relative to the abrogation of the 
defense of assumption of risk in actions against 
employers for injuries to employees cannot be so 
extended as to deprive the employer of other evi- 
dentiary benefits evolving from the same source 
furnishing a basis for the defense.39 

Coniractual assumption of risk. Under some 
compensation acts, in a consideration of the risks 
involved in the abrogation of the defense of assump- 


•J.8. U.S.—Shoaf V. Fitzpatrlck, C.C. 
A.Tenn., 104 F.2d 290, certiorari 
aenied 60 S.Ct 295, 308 U.S. 620, 84 
L.£d. 518. 

Ariz.—^Robles v. Preciado, 79 P.2d 
504, 52 Ariz. 113. 

ilnd.—^onway v. Park, 81 N.B.2d 79, 
108 Ind.App. 562. 

:71 C.J. p 1496 note 65, 

'19. U.S.—^Valenda v. Stearns Roger 
Mfg. Co., D.C.N.M., 124 F.Supp. 670. 

: 20 . Kan.—Vick v. Morton, 238 P.2d 
467, 172 Kan. 87. 

:21. N.J.—Chipman v. Cramer, 197 A. 
901, 16 ]>T.J.Misc. 178. 

122. N.H.—^Rosedoff v. Consolidated 
Rendering Co., 47 A.2d 574, 99 N.H. 
114. 

71 C.J. p 1496 note 66. 

123 . Mo.—Mitchell v. J. A. Tobin 
Const. Co., 159 S.W.2d 709, 236 Mo. 
App. 910. 

:24i Wis.—Kieler v. Fred Miller 
Brewing Cou, 161 N.W. 739, 165 
Wis. 237. 

‘71 C.J. p 1496 note 67. 

:i25. Mich.—JBernard v. Michlgan 
United Traction Co., 166 N.W. 846, 
198 Mich. 497. 

:26. N.H.—^Davis v. W. T. Grant Co., 
135 A.^89,.88 K.H 204. 


27. N.H.—Zajac v. Amoskeag Mfg. 
Co., 124 A, 792, 81 N.H 257. 

71 C.J. p 1496 note 69. 

28. N.H—^Demers v. Becker, 23 A2d 
375, 91 N.H 519. 

29. Ky.—Jessie’s Adm'x v. Gulf Re- 
flning Co„ 121 S.W.2d 909, 275 Ky. 
633. 

Mass.—^Prlce v. Rallway Exp. Agen- 
cy, 78 N.B.2d 13, 322 Mass. 476— 
Zarski V. Creamer, 59 N.E.2d 704, 
317 JMass. 744. 

N.M.—Thompson v. Dale, 283 P.2d 
623, 59 N.M. 290. 

71 C.J. p 1496 note 70. 

30. .U.S.—^Bean v. Piedmont Inter¬ 
state Fair Ass’n, D.C.S.C., 124 F. 
Supp. 385, reversed on other 
grounds, C.A., 222 P.2d 227. 

31. N.T.—DlUon v. St. Patrick’s 
Cathedral, 137 N.B. 311, 234 N.Y. 
225. 

32. Tex.—Dlal v. Wilke, Civ.App., 
127 S.W.2d 379, error refused. 

71 C.J. p 1496 note 72. 

33. Ky.—City of Bellevue v. Hali, 
174 S.W.2d 24, 295 Ky. 57. 

34. Mass.—^Bell v. Sawyer, 47 N.B.2d 
1, 813 Mass. 250. 

N.M.—Thompson v. Dale, 283 P.2d 
623, 69 N.M. 290. 

36. N.M.—Thompson v. Dale, supra. 
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36. Mont.—^Miller v. Granite County 
Power Co., 218 P. 604, 66 Mont. 368. 

N.J.—Butler v. Bberstadt, 176 A. 169, 
113 N.J.Law 669. 

Tenn.—Thoni v. Haybom, 260 S.W.2d 
376, 37 Tenn.App. 66. 

Casual employment generally see 
supra § 69. 

37. Kan.—Vick v. Morton, 238 P.2d 
467, 172 Kan. 87. 

38. Ky.—Coburn v. North Am. Re- 
fractories Co., 174 S.W.2d 757, 295 
Ky. 566. 

SUlooMs 

A noncomplying employer was not 
precluded from pleading assumed 
risk as a defense to action for death 
of grinder from pulmonary tubercu¬ 
losis caused by silicosis. 

Ky.—Coburn v. North Am. Refrac- 
tories Co., supra. 

39. Tenn.—^Duncan v. Dickie Rector 
Lumber Co., 212 S.W.2d 908, 31 
Tenn. App. 155. 

Snpezior knowledge by the em¬ 
ployee of the partlcular circumstanc- 
es existing at the time of the injury 
and his control over the instrumen- 
tality causlng it may serve to nega¬ 
tive the liability of the employer; 
consideration of the evidence pertain- 
ing thereto relates not to the acts of 
the employee as a bar to his action, 
but to the bearing they may have on 
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tion of risk, a distinction is made between volun- 
tary and contractual assumption of risk.^® The 
principle that an employer owes no duty to one en- 
tering his employment to alter the obvious condi- 
tion of his premises or to change the manifest meth- 
ods of conducting his business, even though safer 
ones might be devised and that there is therefore no 
negligence in the employer continuing them,^^ 
sometimes called ‘'contractual assumption of risk,”^^ 
relates to the issue of the employer’s negligence, 
and is a limitation on the duty of the employer and 
a measure by which to determine his ngligence,^^ 
while the defense of voluntary assumption of risk 
relates to a risk of injury that comes into existence 
subsequent to the making of the contract of em- 
ployment.^5 

It was formerly held under one of the acts, al- 
though not under others,^® that an employer who 
failed to come within the act could rely on con¬ 
tractual assumption of risk as a defense, as con- 
trasted with voluntary assumption of risk;^^ but 
under subsequent amendments employers who have 
the option to come under the compensation act and 
fail to do so are deprived of the defenses of volun¬ 
tary and contractual assumption of risk,^8 as also 


are employers for whom operation under the act 
is compulsory and who fail to provide compensation 
thereunder.^^ 

Sole cause of injury. The defense of assumption 
of risk has been held available to an employer eligi- 
ble to operate under the compensation act but who 
has not accepted it, where it is the sole cause of the 
injury or death of the employee.^® 

Simple fool docfrine. Provisions in compensation 
acts abrogating the defense of assumption of risk 
in actions against employers for injuries to em- 
ployees have been held not to abolish the simple tool 
doctrine and hence not to preclude an employer^s 
reliance on such doctrine as a defense to an action 
against him for injuries to an employee,®! but other 
authority has held that the simple tool doctrine is 
founded on assumption of risk and does not operate 
where the defense of assumption of risk is not avail¬ 
able as a defense.52 

Action for propcrty damage. A provision of a 
compensation act making the defense of assumed 
risk unavailable in actions to recover damages for 
personal injuries or death has no application to an 
action solely for damages to personal property.®^ 


tlLd determinatlon of proximate 
cause. 

Tenn.—Duncan v. Dlckie Rector 
Lumber Co., supra. 

40. Mass.—^Ashton v. Boston, etc., R. 
Co., 109 N.E. 820, 222 Mass. 66, 
L.R.A.1916B 1281. 

71 C.J. p 1497 note 76. 

41. Mass.—^Maciejewski v. Graton & 
Knight Co., 70 N.B.2d 796, 321 
Mass. 166—^Bnga v. Sparks, 61 N.E. 
2d 984, 816 Mass. 120—Cronan v. 
Armltage, 190 NJQ. 12, 285 Mass. 
620. 

71 C.J. p 1497 note 76 [a]. 
ContlnuAnce of obvloas oonditious 
Employer was held not liable for 
injuries sustained when a tire falling 
from a pile struck employee, where 
the risk of danger from somewhat 
higher piles was ordinarily incidental 
to the continuance of obvious condi¬ 
tione. 

Mass.—Doherty v. Paurs for Tires, 
49 N.E.2d 430, 314 Ua,8S. 83. 
Ckmtxaotiial assumptloii of xisk held 
not shown 

(1) Generally. 

Mass.—^Roberts v. Prank*s. Inc., 49 N. 
B.2d 427, 814 Mass. 42—^Rivers v. 
Krasowaki, 22 N.E.2d 114, 308 

Mass. 409—^Neiss v. Burwen, 191 
K.E. 654,^ 287 Mass. 82—^Lyons v. 
Sommer, 174 N.E. 927, 274 Mass. 
284.. 

(2) Risk that employer would neg- 
Ugently permit floor to become and 
remain slippery. 


Nev.—Cahow v. Michelas, 149 P.2d 
233, 62 Nev. 295. 

42. Mass.—^Maoiejewski v. Graton & 
Knight Co., 70 N.B.2d 796, 321 
Mass. 165—Cronan v. Armitage, 
190 N.E. 12, 286 Mass. 620. 

43. Mass.—^Neiss v. Burwen, 191 N. 
E. 654, 287 Mass. 82. 

44. Mass.—^Maciejewski v. Graton & 
Knight Co., 70 N.B.2d 796, 321 
Mass. 166—Cronan v. Armitage, 190 
N.E. 12, 286 Mass. 620. 

45. Mass.—^Rivers v. Krasowski, 22 
N.E.2d 114, 303 Mass. 409—Cronan 
V. Armitage. 190 N.E. 12, 286 Mass. 
620. 

46. XJ.S,—Bay State St. Ry. Co. v. 
Rust, R.I., 263 F. 43, 166 C.C.A, 641. 

71 C.J, p 1497 note 77. 

47. Pxiox to November 15, 1943 
Mass.—Beekes v. Cutler, 77 N.B.2d 

402, 322 Mass. 392—Godon v. Mc- 
Clure, 75 N,E.2d 656, 322 Mass. 1— 
Winchester v. Solomon, 76 N.E.2d 
663, 322 Mass. 7—^Maciejewski v. 
Graton & Knight Co., 70 N.E.2d 
796, 321 Mass. 166—Reidy v. 

Crompton & Knowles Loom Works, 
60 N.E.2d 689, 318 Mass. 136—Tay- 
lor V. Newcomb Baking Co., 59 N.E. 
2d 293, 317 Mass. 609—Enga v. 
Sparks, 61 N.E.2d 984, 315 Mass. 
120—Bigos V. United Rayon MiU, 
16 N.E.2d 44, 301 Mass. 76—Neiss 
V. Burwen, 191 N.E. 664, 287 Mass. 
82—Cronan v. Armitage, 190 N.E. 
12, 285 Mass. 620. 

71 C.J. p 1497 note 76. 
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48. Mass.—Roberts v. Reynolds, 123 
N.E.3d 226, 332 Mass. 96. 

49. Mass.—^Price v. Rallway Exp. 
Agency, 78 N.E.2d 18, 322 Mass. 
476. 

50. Ky.—Cloversplint Coal Co. v. 
Blair, 151 S.W.2d 1062, 287 Ky. 168. 

Assuranoe by employer of safe place 
to Work 

Death of employee who continued 
to Work on being assured by foreman 
of the safety of the place could not 
be said to be solely due to assump¬ 
tion of risk by decedent, where the 
danger was not so apparent that no 
ordinarily prudent person would dis- 
regard it. 

Ky.—Cloversplint Coal Co. v. Blair, 
supra. 

51. U.S.—^Newbern v. Great Atlantic 
& Pacific Tea Co., C.C.A.N.C., 68 F. 
2d 623, 91 A.L.R. 781. 

S.D.—Maher v. Wagner, 262 N.W. 
647, 62 S.D. 227. 

Simple tool doctrine not ehanged by 
a statute abolishing the doctrine of 
assumption of risk in caso of the 
mastei^s negligence generally see 
Master and Servant S 390 d (8). 

52 . Ky.—Ward v. Marshall, 168 S. 
W.2d 348, 293 Ky. 18—Nugent Sand 
Co. V. Howard, 11 S.W.2d 985, 227 
Ky. 91. 

53. Tex.—J, W. Zempter Const. Co. 
V. Rodgers, CivA.pp., 45 S.W.2d 763. 
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§ 942. Negligence of Fellow Servant 

As a generat rute, provislons in workmen’8 compen- 
sation acts abrogate the defense that the tnjury was due 
to the negligence of a fellow servant in actione for in¬ 
juries to employees against employers who have not come 
wtthin the. operation of an act they have the option to 
come under, or who have elected, or are required, to 
come under the act and are in defauit thereunder, but 
it is not abrogated with respect to employers who are 
operating under the act and are not in defauit or who 
are exempt from its application. 

As a general nile, under varying provisions in 
workmen^s compensation acts the defense that the 
injury was due to the negligence of a fellow serv¬ 


ant is abrogated in actions against employers for 
injuries to employees, where the employer is of a 
class subject to the operation of the act and has not 
elected to come within it, or has elected not to pay 
compensation thereunder,^^ or where operation un¬ 
der the act is compulsory and the employer failed to 
provide compensation thereimder,®® even, it has 
been held, where such negligence was the sole cause 
of injury.56 Likewise, the defense is abrogated 
where the employer is in defauit,5*^ or is not insured 
under the act, or has failed to secure the payment 
of compensation for employees covered by the act,®^ 


64. U.S.—^Baker v. Great Atlantic & 
Pacific Tea Co., CAL.Fla., 212 F.2d 
130—Kansas City Stockyards Co. 
of Maine v. Anderson, C.A.Mo.. 199 
r.2d 91, 36 AL.R.2d 1—Railway 
Exp. Agency v. Cox, C.A.Tex., 179 
F.2d 593—Bath Mills v. Odom, C. 
C.A.S.C.. 168 F.2d 38. certiorari de- 
nled 69 S.Ct. 39. 335 U.S. 818. 93 L.. 
Ed. 373—Great Atlantic & Pacific 
Tea Co. v. Robards, C.C.A,N.C., 161 
F.2d 929—^Pk)8sack v. Metsger, C.C. 
A.S.D., 166 F.2d 601—Union Oil Co. 
of California v. Hunt, C.C.AOr., 
111 P.2d 269—Shoaf v. Fltzpatrlck, 
C,C.A.Tenn., 104 F.2d 290, certio¬ 
rari denled 60 S.Ct. 295, 308 U.S. 
620. 84 L.Ed. 518. 

Bean v. Piedmont Interstate Fair 
Ass’n, D.C.S.C,, 124 F.Supp. 386, re- 
versed on other grrounds, C.A., 222 
F.2d 227. 

Ga.—^Hamilton Turpentine Co. v, 
Johnson, 92 S.B.2d 236, 93 GaA.pp. 
544. 

Ind.—^Pinnell-Dulln Lumber Co. v. 
Day, 13 N.B.2d 351, 105 Ind.App. 
62. 

Ky.—^Fltch V. Mayer, 268 S.W.2d 923 
—Croley v. Huddleston, 192 S.W.2d 
717, 301 Ky. 680—^Burk Hollow Coal 
Co. V. Bilis, 190 S.W.2d 338, 300 Ky. 
736—Elcomb Coal Co. v. Brock, 189 
S.W.2d 397, 300 Ky. 399—Harlan 
Central Coal Co. v. Gemmeno’s 
Adm’r, 178 S.W.2d 217, 296 Ky. 828 
—Ward V. Marshall, 168 S.W.2d 
348, 293 Ky. 18—Grubb v. Coleman 
Fuel Co., 114 S.W.2d 477, 272 Ky. 
847—High Splint Coal Co. v. Ram- 
ey’s Adm’x. 112 S.W.2d 1007, 271 
Ky. 632—Clover Splint Coal Co. v. 
Lorenz, 110 S.W.2d 467, 270 Ky. 676 
—Wilder's Adin’r v. Southern Min. 
Co., 96 S.W.2d 436, 266 Ky. 219— 
Southern Min. Co. v. Saylor, 96 S. 
W.2d 236, 264 Ky. 655—^Helton v. 
Gunn Co^ Minln^r Co., 79 S.W.2d 
696, 268 Ky. 168—Brooks v. Amett, 
69 S.W.2d 1029, 253 Ky. 491—Horse 
Cre^ Mining Co, v. Frazier*s 
AdmX 6 S.W.2d 1064, 224 Ky, 211. 

Me.—^Bartley v. Couture, 66 A.2d 438, 
143 Me. 69—^Poirier v. Venus Shoe 
Mfg. Co.. 8 A.2d 116, 136 Me. 100— 
Hosklns V. Bangor & A. R. Co., 196 
A. 363, 136 Me. 286. 


Mass.—Roberts v. Reynolds, 123 N.B. 
2d 226, 332 Mass. 96—Prlce v. Rail¬ 
way Exp. Agency, 78 !Nr.E.2d 13, 322 
Mass. 476—^Maciejewski v. Graton 
& Knight Co.. 70 N.E.2d 796, 321 
Mass. 165—Watklns v. New York, 
N. H. & H. R. Co., 196 N.B. 888, 
290 Mass. 448—Tardiff v. Lynn 
Sand & Stone Co., 193 N.E. 55, 288 
Mass. 472—^Neiss v. Burwen, 191 
N.E. 654, 287 Mass. 82—Cronan v. 
Armitage, 190 N.E. 12, 285 Mass. 
520. 

Mich.—^Brown v. Standard Oil Co., 14 
N.W.2d 797, 309 Mich. 101—Wil¬ 
liams V. Sealander, 286 N.W. 101, 
288 Mich. 617. 

Miss.—Rlddell v. Cagle‘s Bstate, 86 
So.2d 926. 

Mo.—^Daniels v. Luechtefeld, App., 
155 S.W.2d 307, 

N.M.—Addlson v. Tessier, 306 P.2d 
1067, 62 N.M. 120. 

N.C.—^Muldrow v. Weinstein, 68 S.B. 

2d 249. 234 N.C. 687. 

Ohio.—^Rlngllng Bros.-Barnum & Bal- 
ley Combined Shows, 5 Ohio Supp. 
236. 

Pa. —McGuire v. Hamler Coal Min. 
Co., 49 A.2d 396, 356 Pa. 160—Was- 
cavage v. Susquehanna Collieries 
Co., 23 A.2d 509, 343 Pa, 629. 

R. I.—Soucy v, Alix, 90 A.2d 722, 79 

R. I. 499—^Rossi v. Ronci, 7 A.2d 
773, 63 R.I. 250—^Rossi v. Ronci. 
196 A 401, 69 R.I. 307—Faltinali 
V. Great Atlantic & Pac. Tea Co., 
182 A 606, 66 R.I. 438, 488. 

S. C.—Caughman v. Columbia T. M. 

C. A, 47 S.B.2d 788, 212 S.C. 337— 
NuckoUs V. Great Atlantic & Pac. 
Tea Co., 6 S,B,2d 862, 192 S.C. 166. 

S.D.—^Voet V. Lamport Lumber Co., 
16 N.W.2d 679, 70 S.D. 142—Steven- 
son V. Douros, 236 N.W. T07, 58 S. 

D. 268. 

Tenn.—^Duncan v. Dlckie Rector 
Liumber Co., 212 S.W.2d 908, 31 
Tenn.App. 156. 

Tex.—^Najera v. Great Atlantic & 
Pacific Tea Co., 207 S.W.2d 366, 146 
Tex. 367—W. U. TeL Co. v. Coker, 
204 S.W.2d 977, 146 Tex. 190—Unit¬ 
ed Bast & West Oil Co. v. Dyer, 162 

S. W.2d 680, 139 Tex. 318. 

Dial V. Wilke, CivApp., 127 S.W. 
2d 379, error refused—Gulf States 
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Utilities Co. v. Moore, Civ.APp., 73 

S. W.2d 941, reversed on other 
grounds, 106 S.W.2d 266, 129 Tex. 
604. 

Wash.—^liong v. Thompson, 31 P.2d 
908, 177 Wash. 296. 

W.Va.—^Dahmer v. State Fair of W. 
Va., 91 S.B.2d 453—Smith v, Morri- 
son, 199 S.E. 689, 120 W.Va. 481— 
Powell V. Mitchell, 196 S.E. 163, 120 
W.Va. 9—^Thom v. Addison Bros. & 
Smith, 194 S.B. 771, 119 W.Va. 479. 
71 C.J. p 1497 note 81. 

Abrogation of fellow-servant doctrine 
in actions against employers for 
injuries to employees generally see 
Master and Servant §S 334—356. 

65. Mass.—^Price v. Railway Exp. 
Agency, 78 N.E.2d 13, 322 Mass. 
476. 

66. U.S.—^Redmond v. American Ry. 
Express Co., C.CAMass., 17 F.2d 
763. 

67. U.S.—Calvin v. West Coast Pow¬ 
er Co., D.C.Or., 44 F.Supp. 783. 

71 aj. p 1498 note 84. 

68. U.S.—Calvino v. Farley, D.C.N. 

T. , 26 F.Supp. 431. 

Cal.—^Devens v. Goldberg, 199 P.2d 
943, 33 C.2d 173—Hicks v. Ocean 
Shore R. R., 117 P.2d 860, 18 C.2d 
773. 

Pia.—Jones v. Brink, 39 So.2d 791. 
Mass.—^Enga v. Sparks, 61 N.E.2d 
984, 315 Mass. 120—Spear v. Chel- 
sea Bldg. Wrecking Co., 32 N.E.2d 
241, 308 Mass. 416—Mucha v. 

Northeastem Crushed Stone Co., 
30 N.E.2d 870, 307 Mass. 692—^No- 
vash V. Crompton & Knowles Loom 
Works, 23 N.E.2d 89, 304 Mass. 
244 —^Rivers v. Krasowski, 22 N.E. 
2d 114, 308 Mass. 409—Greem v. 
Cohen, 11 N.E.2d 492, 298 Mass. 
439—^Pittsley v. Allen, 7 N.E.2d 442, 
297 Mass. 83. 

Mich.—^Nantico v. Matuszak, 34 N.W. 

2d 506, 322 Mich. 644. 

Okl.—^Ice V. Gardner, 83 P.2d 378, 183 
Okl. 496. 

Tex.—Sears, Roebuck & Co. v. Robinr 
son, Clv.App., 272 S.W.2d 649, af- 
firmed 280 S.W.2d 238, 164 Tex. 236, 
—Jackson v. Marshall, ClvApi»./ 
243 S.W.2d 206—^Bastem Iron & 
Metal Co. V. McMorrough, CivApp., 
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or, under some acts, where the employer does not 
contribute to the state Insurance fund,®® or, in more 
general tenns, where the employer does not comply 
with the act.®® 

Under some acts the defense is not available to 
an employer whether or not he comes under the 
act,®^ although under other acts the statute abrogat- 
ing the defense applies only to actions for damages 
where the employer was under the act by opera- 
tion of law and elected not to accept its benefits.®^ 
The abrogation of the defense is dependent on a 
showing by the employee that he was injured in the 
course of his emplo3mient®3 or in the usual course 
of the employer’s business.®^ The defense may not 
be abrogated with respect to a nonassenting em¬ 
ployer whose employee is injured while engaged in 
casual employment.®® The defense has been held 
not available where the employment was illegal.6® 

On the other hand, an employer who has accepted 
the provisions of the act may rely on the defense of 
the negligence of a fellow servant,®'^ at least where 
the employee has properly rejected the act,®^ or has 


not accepted the act,®® or has had no opportunity for 
election,70 and also where the employer is not sub- 
ject to the act,7i as may, in general terms, an em¬ 
ployer who has complied with the requirements of 
the act.'72 Likewise the defense is not abrogated 
with respect to employers to whom the compensa- 
tion act is not applicable, or who are exempt there- 
from,*^® such as employers who do not come within 
the operation of the act because they do not em- 
ploy the specified number of employees,'^^ and em¬ 
ployers of persons in particular occupations, such 
as domestic servants*^® or farm or ranch laborers.76. 
Under some acts the defense may be relied on by an 
employer who was not under the act by operation of 
law, and who filed an election to accept the provi¬ 
sions of the act, and later filed an election not to» 
accept its benefits.'^'^ 

In situations in which the defense is abrogated the 
employer is responsible for the negligence of tho 
employee^s fellow servant.*^® The defense has. 
been held not available in actions for damages for 
injury or death from silicosis.'^® 

Aetion for property damage, A provision of a 


135 S.W.2d 750—Griffltli v. Ker- 
naghan, Civ.App.. 121 S.W.2d 617. 
Bxpired polloy 

Tenn.—Schroader v, Rural Educa- 
tional Ass’n, 2t1iB S.W.2d 491, 33 
Tenii.App. 36. 

ZSinployer wiUfoJly anlnsiired 

In action by employee agalnst em¬ 
ployer, who was willfully unlnsured, 
for personal Injuries sustained in 
course of employment, contrlbutory 
negligence, assumption of rlsk, or In¬ 
jury caused by negligence of fellow 
servant was not a defense. 

Cal.—Greltz v. Sivachenko, 299 P.2d 
374, 143 C.A.2d 146. 

59. Ohlo.—^Vayto v. River Termlnal 
& Railway Co., 18 Ohlo N.P., N.S., 
305. 

eo. xj.S.—Shoaf V. Fitzpatrlck, C.C. 
A.Tenn., 104 F.2d 290, certiorari de- 
nied 60 S.Ct 295, 308 U.S. 620, 84 
L.Ed. 518. 

Ind.—Conway v. Park, 31 N.B.2d 79, 
108 lnd.App. 662. 

71 C.J. p 1498 note 86. 

61. U.S.—Valencia v. Stearns Roger 
Mfg. Co., D.C.N.M., 124 F.Supp. 670. 

62. Kan.—^Vlck v. Morton, 238 P.2d 
467, 172 Kan. 87. 

63. Tex.—^Poster v. Carie, Civ.App., 
160 S.W.2d 999, error refused. 

W.Va.—^Prowse v. Owen’s Bottle Co., 
120 S.B. 300, 95 W.Va, 81. 

64. Mont.—^Nelson v. Stukey, 300 P. 
287, 89 Mont. 277, 78 A.KR. 483. 

65. Mont.—^Miller v. Granite County 
Power Co., 213 P. 604, 66 Mont 368. 

N.J.—Butler v. Bberstadt, 175 A. 169, 
113 KJ.Law, 669, 


Tenn.—Thoni v. Hayborn, 260 S.W.2d 
376, 37 Tenn.App. 66. 

Casual employment generally see 
supra § 69. 

66- N.J.—Chlpman v. Cramer, 197 
A. 901, 16 N.J.Mlsc. 178. 

67. Ohio.—Gildersleeve v. Newton 
Steel Co., 142 N.E. 678, 109 Ohlo 
St 341. 

71 C.J. p 1498 note 87. 

68. Mo.—Mitchell v. J. A. Tobin 
Const Co., 169 S.W.2d 709, 236 Mo. 
App. 910. 

69. Wis.—Kieler v. Fred Miller 
Brewing Co„ 161 N.W. 739, 166 Wis. 
237. 

71 C.J. p 1498 note 88. 

70. Mich.—Bernard v. Michigan 
United Tractlon Co., 165 N.W. 846, 
198 Mich. 497. 

71. N.H.—Davis v. W. T. Grant Co., 
186 A. 889, 88 N.H. 204. 

72. N.H.—Jutras v. Amoskeag Mfg. 
Co., 147 A. 753, 84 N.H. 171. 

73. U.S.—^Bean v. Piedmont Inter¬ 
state Fair Ass'n, D.C.S.C., 124 F. 
Supp. 385, reversed on other 
grounds, CA., 222 F.2d 227. 

Ga.—Hamilton Turpentine Co. v. 
Johnson, 92 S.B.2d 235, 93 Ga.App. 
644. 

Mass.—aprice v. Railway Exp. Agen- 
cy, 78 N.E.2d 13, 322 Mass. 476. 

74. Tex.—Aldridge v. General Mills, 
Civ.App., 188 S.W.2d 407. 

71 C.J. p 1498 note 91. 

75. Mass.—^Bell v. Sawyer, 47 N.B. 
2d 1, 313 Mass. 250. 
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N.M.—Thompson v. Dale, 283 P.2d 
623, 59 N.M. 290. 

76. N.M.—^Thompson v. Dale, supra. 
Farm laborexs 

Subsequent to 1939 amendment, 
employees of original producer of 
crude gum or oleoresin who help to 
gather gum from trees are "farm 
laborers" within exemption of work- 
men's compensation act and hence 
fellow-servant rule is available as 
defense to such original producer In 
action against him by such employee 
for personal injuries sustained be¬ 
cause of alleged negligence of fellow 
employee. 

Ga.—^Hamilton Turpentine Co. v. 
Johnson, 92 S.E.2d 235, 93 Ga.App. 
544. 

77. Kan.—VIck v. Morton, 238 P.2d: 
467, 172 Kan. 87. 

78. Me.—^Hoskins v. Bangor & A. R- 
Co., 195 A. 363. 135 Me. 285. 

Mich.—Williams v. Sealander, 286 N. 

W. 101, 288 Mich. 617. 

Proof requlred 

In action for injuries allegedly re- 
sulting from negligence of fellow 
employee it is necessary for the 
plaintiff to establlsh that fellow 
servant actlng within the scope of 
his employment was negligent and 
that such negligence proxlmately re- 
sulted in injury. 

Tex.—^Najera v. Great Atlantic & 
Pacific Tea Co., 207 S,W.2d 366, 146. 
Tex. 867. 

79. N.T.—Griebsch v. B. T. Babbitt 
Inc., 2 N.T.S.2d 848, 264 App.Div. 
601. 
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'Compensation act making the defense of negligence 
of a fellow servant unavailable in actions to recover 
damages for personal injuries or death has no ap- 
plication to an action solely for damages to personal 
property.80 

:§ 943. Negligence of Person Whose Duty Is 
Proscribed by Statute 

Under some compensatlon acts an employer who is 


not operating thereunder cannot assert the negligence of 
a person whose duty Is prescribed by statute In defense 
of an action for Injury to an employee. 

Under some compensation acts an employer who 
has not come within its operation cannot assert as 
against the employee’s action that the negligence in 
question was that of one whose duties are prescribed 
by statute.®^ 


4. Other Matters Affecting Right or Extent of Recovery 


5 944. Negligence of Employer as Essential 
to Recovery 

Actions for damages for injuries to employees of 
•employers who are not operating under, or have falled to 
comply with, the workmen's compensation act are essen- 
-tialiy actions for negiigence; and, except as they have 
.been modified by the act, they are governed by the ruies 
usuaiiy appiicabie to such actions, and negiigence on the 
.part of the employer as a proximate part of the Injury Is 
.essential to a recovery. 

In general, an action for damages for injuries 
to an employee of an employer who is not operat¬ 
ing under, or has failed to comply with, the work- 
men’s compensation act is essentially an action for 
negligence and is governed by the usual ruies of 


law which apply to such actions, except in so far 
as the act has specifically modified them .^2 such 
an action, actionable fault or breach of duty on the 
part of the employer is essential to recovery, 
and the mere happening of an accident and resulting 
injury to the employee are insufficient to establish 
a breach of the employer*s duty.^^ Hence, except 
where the act provides otherwise,*^ negligence on 
the part of the employer as the proximate cause of 
the injury is an essential to a recovery by an em¬ 
ployee in an action at law, notwithstanding the em¬ 
ployer has not come within the provisions of the 
act, or is in default thereunder.*® 


•SOii Tex.—J. W. Zempter Const Co. 

V. Hodgers, Civ.App., 46 S.W.2d 763. 
■81« W.Va.—^Dahraer v. State F^lr of 

W. Va,, 91 S.B.2d 468, 141 W.Va. 
617. 

71 C.J. p 1498 note 94. 

'82. Ariz.—^Hammels v. Brltten, 85 P. 

2d 992, 53 Arlz. 112. 

•83. Cal.—Roberts v. U. S. O. Camp 
Shows, 206 P.2d 1116, 91 C.A.2d 884. 
I5.C.—Garcia v. De Leon, Mun.App., 
69 A.2d 637. 

iS.D.—Maher v. Wagner, 262 N.W. 647, 
62 S.D. 227—Stevenson v. Douros, 
286 N.W. 707, 68 S.D. 268. 

•Gare foz safety of employees 

Action under compensation act by 
injured employee whose employer hajs 
failed to secure the payment of com¬ 
pensation, and action authorized by 
statute against employer by injured 
•employee who is not covered by the 
compensation act, are both based on 
•obligation of employer to exercise 
•due care with regard to safety of em¬ 
ployees, and the same facts relating 
to negligence will support a recovery 
in each, and the parties and the re- 
lationship are identical, though the 
remedies are different. 

•Cal.—^Devens v. Goldberg, 199 P.2d 
943, 33 C.2d 173. 

84. Mich.—^Muchler v. Johnson, 273 
N.W. 794, 280 Mich. 627. 

85. N.D.—Moen v. Melin, 231 N.W. 
283, 69 N.D. 682. 

71 C.J. p 1490 note 17. 


86. U.S.—Baker v. Great Atlantic & 
Pacific Tea Co., CA-Pla., 212 P.2a 
130—^Peyatte v. International Har- 
vester Co., C.A.W.Va., 208 P.2d 261 
—^Railway Exp. Agency v. Cox, C. 
A.Tex., 179 F.2d 693—^Newbem v. 
Great Atlantic & Pacific Tea Co., 
C.C.A,N.C., 68 F.2d 623, 91 A.L.R. 
781. 

Parker v. Great Atlantic & Pa¬ 
cific Tea Co., D.C.Ind., 146 F.Supp. 
871. 

Ariz.—^Robles v. Preciado, 79 P.2d 
504, 62 Ariz. 113. 

Ind.—Conway v. Park, 31 N.E.2d 79, 
108 Ind.App. 662. 

B:y._Fitch V. Mayer, 268 S.W.2d 925 
—^Burk Btollow Coal Co. v. Bilis, 
190 S.W.2d 338, 300 Ky. 735—Gat- 
liff Coal Co. V. Broyles* Adm^x, 180 
S,W.2d 406, 297 Ky. 616—Barlan 
Central Coal Co. v. Gemmeno’s 
Adm’r, 178 S.W.2d 217, 296 Ky. 828 
—^Ward V. Marshall, 168 S.W.2d 
848, 293 Ky. 18—^Howard v. South¬ 
ern Barlan Coal Co., 162 S.W.2d 
618, 287 Ky. 228—Southern Min. 
Co. V. Lawson, 131 S.W.2d 831, 279 
Ky. 669—Phillips v. Keltner-s 
Adm’r, 124 S.W.2d 71, 276 Ky. 264— 
Jessie’s Adm’x v. Gulf Reflning Co., 
121 S.W.2d 909, 276 Ky. 533—Hlgh 
Spllnt Coal Co. v. Ramey*s Adm’x, 
112 S.W.2d 1007, 271 Ky. 632—Clo- 
ver Splint Coal Co. v. Lorenz, 110 
S.W.2d 467, 270 Ky. 676—Southern 
Min. Co. V. Saylor, 96 S.W.2d 236, 
264 Ky. 666—Baker v. High Splint 
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Coal Co., 81 S.W.2d 677, 268 Ky. 
786—Cravens v. Poston, 71 S.W.2d 
1044, 264 Ky. 642—Horse Creek 
Mining Co. v. Frazier's Adm’x, 6 
S.W.2d 1064, 224 Ky. 211. 

Me.—Palmer v. Inhabitants of Town 
of Sumner, 177 A. 711, 133 Me. 337, 
97 A.L.R. 1292. 

Mich.—Sherman v. Barthwell, 17 N. 
W.2d 727. 310 Mich. 494—Brown 

V. Standard Oil Co., 14 N.W.2d 797, 
309 Mich. 101—^Rule v. Giuglio, 7 
N.W.2d 227, 304 Mich. 73, 146 A.L. 
R. 637—^Brickson v. Leach, 281 N. 

W. 324, 286 Mich. 654—Muchler v. 
Johnson, 273 N.W. 794, 280 Mich. 
627—^Roselip v. Great Atlantic & 
Pacific Tea Co., 262 N.W. 408, 272 
Mich. 560. 

Mo.—^Nance v. Atchison, T. & S. P. 
Ry. Co., 232 S.W.2d 647, 360 Mo. 
980. 

Nev.—Cahow v. Michelas, 149 P.2d 
233, 62 Nev. 296. 

N.C.—^Muldrow V. Weinstein, 68 S.E. 
2d 249, 234 N.C. 687—Kates v. Har- 
rison, 198 S.B. 673, 214 N.C. 161. 
OkL—^Ice V. Gardner, 83 P.2d 378, 183 
Okl. 496. 

S.C.—Ooxpus Jnzlg oited in. Nuckolls 
V. Great Atlantic & Pac. Tea Co., 
5 S.E.2d 862, 864, 192 S.a 156. 

Tenn.—^Duncan v. Dlckie Rector 
Lumber Co., 212 S.W.2d 908, 31 
Tenn.App. 166—^McGinniss v. 

Brown, 204 S.W.2d 334, 30 Tenn. 
App. 178. 

Tex.—Sears, Roebuck & Co. v. Robin- 
son, 280 S.W.2d 288, 154 Tex. 336— 
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Provisions in compensation acts abrogating cer- 
tain defenses in actions against employers for in¬ 
juries to employees, as discussed supra §§ 939-943, 
abolish only those defenses and do not create a 
new right of action where there was none at com- 
mon law.S7 They do not, in addition to taking away 
the specified defenses, establish a statutory right 
of recovery based only on the fact that the employee 
sustained injuries by accident arising out of and in 
the course of his employment,88 or relieve the em¬ 
ployee of the necessity of establishing a breach of 
duty by the employer.^^ Such provisions ordinar- 
ily leave only the question whether the employer 
was negligent and whether that negligence was the 
proximate cause of the injury,^® or the only de¬ 


fense open to the employer is his absence of negli¬ 
gence®! or that the injury was caused by the sole 
negligence of the employee.®® Thus the employer’s 
negligence as the proximate cause of the employee^s 
injury is ali that the employee need establish in 
order to recover.®® 

Safe instrumentalities and place of work. An 
employer who is subject to, or eligible to operate 
under, a workmen*s compensation act and does not 
operate thereunder, or comply therewith, has the 
duty, independently of statute, to furnish a reason- 
ably safe place in which to work and reasonably safe 
tools and instrumentalities with which to work, and 
he is liable in an action for damages for injuries to 
employees proximately caused by his violation of 


W. U. Tei. Co. V. Coker. 204 S.W.2d 
977, 146 Tex. 190. 

Dial V. Wllke, Civ.App., 127 S.W. 
2d 379, error refused. 

W.Va.—^Ferguson v. Pinson, 50 S.E.2d 
476, 131 W.Va. 691--Powell v. 

Mltchell, 196 S.B. 163, 120 W.Va. 9 
—^Thom V. Addison Bros. & Smith, 
194 S.E. 771, 119 W.Va. 479. 

71 C.J. p 1490 note 18, p 1491 note 19. 
Kight of accepting employee to re- 
cover under compensation act see 
supra § 125. 

Fztanary liLq,iilr 3 r must be directed 
toward the ascertainment of whether 
employer was guilty of a breach of 
duty owed employee, since in absence 
of negligence of employer, no liabil- 
ity for such injuries can be imposed. 
Ky.—^Home Lumber Co. v. Turley, 189 
S.W.2d 435, 282 Ky. 633. 

Piimary negligence essential 
If an employer is not guilty of any 
primary negligence proxinaately caus- 
ing an injury, he is not liable, even 
If he has failed to comply with the 
workmen's compensation statutes. 
W.Va.—Walls v. McKinney, 81 S.E.2d 
901, 139 W.Va. 866. 

ISalpractlce 

Injured employee^s recovery 
against employer*s Insurance carrler 
on theory that its physicians were 
guilty of malpractice in treating in¬ 
jured hand is entirely dependent on 
ablllty to prove negligence. 

N.T.—^Parchefsky v. Kroll Bros., 275 
N.T.S. 322, 242 App.Div* 346, re- 
versed on other grounds 196 N.E. 
308, 267 N.Y. 410, 98 A.L.R. 188T. 

87. Me.—^Paltaer v. Inhabitants of 
Town of Sumner, 177 A. 711, 133 
Ma 337, 97 A.ri.R. 1292. 

88. Ma—^Palmer v. Inhabitants of 
Town of Sumner, supra. 

S.C.—^Nuckolls V. Great Atlantic & 
Pac. Tea Co., 6 SJB3.2d 862, 192 S.C. 

■ 156. 

Smployer^s duty nqt enlaxged 
The wpr}cmen's compensation act 
does not enlarge the duty of an em¬ 


ployer who is not a subscriber; it 
takes away some of the employer's 
defenses, but it does not transform 
conduct theretofore lawful on the 
part of the employer Into negligence. 
Me.—^Palmer v. Inhabitants of Town 
of Sumner, 177 A. 711, 133 Me. 337, 
97 A.L.II. 1292. 

Mass.—^Maciejewski v. Graton & 
Knight Co., 70 N.B.2d 796, 321 
Mass. 166—Spear v. Chelsea Bldg. 
Wrecking Co., 32 N.E.2d 241, 308 
Mass. 416. 

71 C.J. p 1490 note 18 [a]. 

89. U.S.—Great Atlantic & Pacific 
Tea Co. V. Bobards, C.C.A.N.a, 161 
F.2d 929. 

Assnmption. of xisk 
The eliminatlon of the defense of 
assumption of risk does not taJke 
away the defense of absence of neg¬ 
ligence on the part of the employer. 
lowa.—^Hunter v. Colfax Cons. Coal 
Co., 151 N.W, 1037, 167 N.W. 145, 
176 lowa 246, L..R.A.1917D 16, Ann. 
Cas.l917E 803. 

71 C.J. p 1496 note 74. 

99. U.S.—^Bath Mills v. Odom, C.C.A. 
S.C., 168 F.2d 38, certiorari denied 
69 S.Ct 39, 335 U.S. 818, 93 L-Bd. 
373. 

Mass.—^Koberts v. Frank's Inc., 49 N. 
B.2d 427, 814 Mass. 42—Spear v. 
Chelsea Bldg, Wrecking Co., 32 
N.B.2d 241, 308 Mass. 416--Mucha 
V. Northeastern Crushed Stone Co., 
30 N.E.2d 870, 307 Mass. 592. 
Extent of inguiry* 

Inquiry is conflned to acts or omis- 
sions of employer. 

Ky.—^BCarlan Ridgeway Min. Co. v. 
Jackson, 129 S.W.2d 686, 278 Ky. 
767. 

Sole Issue 

Issues are conflned to negligence 
and proximate cause. 

ICy.—Elcomb Coal Co. v. Coffman, 113 
S.W.2d 847, 272 Ky. 98. 

On motion for directed verdlet 

Only question raised by motion 
for directed verdict of employer not 
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insured under workmen*s compensa- 
tion act is whether there was evi- 
dence of employer*s negligence con- 
tributing to cause injury to em¬ 
ployee. 

Mass.—^Reidy v. Crompton & Knowles 
Loom Works, 60 N.E.2d 689, 318 
Mass. 135. 

71 C.J. p 1490 note 18 [e]. 

Only defenses 

Only defenses available in suit for 
personal injuries by employee are 
that employer, its agents, servants or 
employees, were not guilty of negli¬ 
gence which proximately caused em- 
ployee's injuries, or that employee 
hlmself was guilty of some act 
which was sole proximate cause of 
his injuries. 

Tex.—Sears, Roebuck & Co. v. Robin- 
son, Civ.App., 272 S.W.2d 649, af- 
flrmed 280 S.W.2d 238, 154 Tex. 
336. 

91. Mass.—^Maciejewskl v. Graton & 
Knight Co., 70 N.B.2d 796, 321 
Mass. 166—^Rivers v. Krasowski, 22 
N.B.2d 114, 303 Mass. 409—Cronan 
V. Armitage, 190 N.E. 12, 285 Mass. 
520. 

71 C.J. p 1491 note 22. 

92. Ariz.—^Haralson v. Rhea, 269 P. 
2d 246, 76 Ariz. 74—Robles v. 
Preciado, 79 P.2d 604, 52 Ariz. 113. 

93. Mass.—Starr v. Chafitz, 57 N.E. 
2d 667, 317 Mass. 227—Doherty v. 
Paurs for Tires, 49 N.B.2d 430, 314 
Mass. 83—^Roberts v. Frank’s Inc., 
49 K.E.2d 427, 814 Mass. 42. 

R.I.—^Faltinali v. Great Atlantic & 
Paciflc Tea Co., 182 A. 605, 55 
R.I. 438, 488. 

71 C.J. p 1491 note 23. 

In any partlonlar 

If the employer^s negligence as the 
proximate cause of the injury is 
established in any particular it is 
sufficient to establish liability. 

Mont.—Chancellor v. Lines Motor 
Supply Co., 69 P.2d 764, 104 Mont. 
603. 
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such duty,^^ notwithstanding the employee knew of 
the danger and, with that knowledge, entered into 
the course of his work,96 even thongh the risk inci¬ 
dent to the work is partially the cause of the in- 
jury.^® 

The fact, however, that the employer does not 
operate under the act, or is in default thereunder, 
does not enlarge his duty with respect to fumish- 
ing his employees with safe tools and machines and 
a place in which to work, and to wam them of dan- 
gers not open and obvious;®*^ and he is not an in- 
surer of the safety of his employees or of the safety 
of their working place or instrumentalities.®® Also 
the abrogation of the common-law defenses does not 
make the employer an insurer of the safety of his 
employees.®® 

Neglect of statutory duties, The employee is en- 
titled to enforce any liability arising from the fail- 
ure to discharge any statutory duty imposed on the 
employer,^ such as that requiring the fumishing of 
a safe place to work,® or the safeguarding of ma- 


chinery;® and this is true although the employee 
has accepted,* or the employer has elected to come 
under, and the employee has not accepted,^ the com- 
pensation act. 

Notice of injury, A statutory requirement that 
notice of injury be given to the owner of premises 
within a specified time after the injury as prerequi- 
site to a right of action for damages has been held 
not impliedly repealed by the workmen’s compensa- 
tion act.® 

Presumptions and burdefi of proof. A considera- 
tion of the question of actionable fault or negligence 
of the employer in an action against him for injury 
to an employee is complicated by the fact that vary- 
ing rules exist in the different jurisdictions with re¬ 
spect to the burden of proof and whether or not 
such negligence is considered an essential element 
of the cause of action or a matter of defense. Un¬ 
der some acts, although the employer may show the 
absence of negligence on his part,*^ the burden is on 
the plaintiff-employee to prove that the negligence 
or actionable fault of his employer or of one for 


94. Mass.—Cronan v. Armitage, 190 
N.E. 12. 285 Mass. 620. 

Mlch.—Muchler v. Johnson, 273 N.W. 
794, 280 Mich. 627. 

Duty of master to furnish his serv¬ 
ant with suitahle and safe instru- 
znentalities wherewith, and places 
wherein, to do his work g'enerally 
see Master and Servant $8 201-212. 

liregUffeiLoe per se 

Where nesrligence relied on is the 
failure of employer to furnish a 
safe place to work, the employer’s 
negli^rence consists per se In the 
failure to furnish a safe place, and 
the employee’s assumption of risk 
or contributory nesrligence does not 
bar recovery. 

Ky.—Clover Splint Coal Co. v. Lor- 
enz. 110 S.W.2d 457, 270 Ky. 676— 
Head v. Carter, 98 S.W.2d 464, 266 
Ky. 346. 

XSlemeats ooiuddered ia. detennlaiag 
safe plaoe 

Employee’s age, experience, and 
skill were proper elements for con- 
sideration in determining whether 
employer had failed to furnish em¬ 
ployee with a reasonably safe place 
to work, and reasonably safe ap- 
pliances and equipment with which 
to work. 

U.S.—^Baker v. Great Atlantic & Pa¬ 
cific Tea Co., C.A.Fla^ 212 F.2d 
130. 

Failure to wam 

Where employer knew or should 
have known that strong soap used In 
its restaurant had previpusly caused 
skin Irritation to oth^ employees. 
it was not necesi^ry, in order. to 
rendep employer liable for failure 


to warn inexperienced employee of 
dangers of uslng such soap, that a 
majority of possible employees 
should be susceptible thereto, but it 
was enough if a aufi^cient number 
were susceptible so that a jury could 
reasonably say that employer should 
have known and guarded against the 
danger. 

Mass.—^Taylor v. Newcomb Baking 
Co., 59 N.E.2d 293, 317 Mass. 609. 

95. Ky.—^Read v. Carter, 98 S.W.2d 
464, 266 Ky. 346. 

W.Va.—Smith v. Morrison, 199 S.B. 
689, 120 W.Va. 481. 

96. Tex,—Railway Bxp. Agencyv. 
Bollier, Civ.App., 253 S.W.2d 669, 
refused no reverslble error. 

97. Mass.—Bigos v. 'United Rayon 
'Mill, 16 N.E.2d 44, 301 Mass. 76. 

98. D.C.—Garcia v. De Leon, Mun. 
App., 69 A.2d 637. 

Ky.—^kinner v. Smith, 255 S.W.2d 
621—Burk Hollow Coal Co. v. 
BlUs, 190 S.W.2d 338,, 300 Ky. 736 
—Gatlilf Coal Co. v. Broyles’ 
Adm’x, 180 S.W.2d 406, 297 Ky. 
516—Ward v. Marshall, 168 S.W.2d 
848, 298 Ky. 18—^Howard v. South¬ 
ern Harlan Coal Co., 162 S.W.2d 
613, 287 Ky. 228—Southern Mln. 
Co. V. Saylor, 95 S.W.2d 236, 264 
Ky. 655. 

Mo.—^Nance v. Atchison, T. & S. P. 
Ry. Co., 282 S.W.3d 647, 860 Mo. 
980. 

N.C.—^Muldrow V. Welnstein, 68 S.B. 

‘ 2d 249. 234 587. 

R.I.—Faltlnali v'. Great Atlantic & 
Pacific Tea Co., 183 A. 606, 66 R.I. 
438, 488. ‘ •- 
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Tenn.—^Duncan v. Dickie Rector Lum- 
ber Co.. 212 S.W.2d 908, 31 Tenn. 
App. 165. 

Master not insurer of safety of in- 
strumentalities or places for work 
furnished his servant generally see 
Master and Servant $ 202. 

99. U.S.—Great- Atlantic & Pacific 
Tea Co. V. Robards, C.C.A.N.a, 161 
F.2d 929. 

1. Wis.—^Puza V. C, Hennecke Co., 
149 N.W. 223, 158 Wis. 482. 

71 C.J. p 1491 note 26. 

Statutory duties of employer toward 
servant see Master and Servant § 
173. 

2. Wis.—^Kieler v. Fred Miller Brew- 
ing Co., 161 N.W. 739, 166 Wis. 
237 

71 C.J. p 1491 note 27. 

Safe place to work see Master and 
Servant 58 201-259. 

3. Wis.—^Krueck v. Phoenix Chair 
Co., 147 N.W. 41, 167 Wis. 266, Ann. 
Ca8.1916B 291. 

71 C.J. p 1491 note 28. 

Guarding machinery see Master and 
Servant 5 232. 

4 . “ Kan. — Smith v. Western States 
Portland Cernent Co., 146 P. 1026, 
94 Kan. 501. 

5 . Wis.—^Kleler v. Fred Miller Brew- 
ing Co., 161 N.W. 739, 165 Wis. 237. 

6. Mass.—^Whalen v. Railway Exp. 
Agency, 73 N.E.2d 740, 321 Mass. 
882. 

7. Ky.—Skinner v. Smith, 255 S.W. 
2d B21 —Eta.rlan Cen^l Coal Co. 
V. GemmeiiO*a Adm'r, 178 S.W.2d 
217, 296 Ky. 82$^Ward 'v. Mar- 

* shall, 168 S.W.2dr 848, 293 Ky. 18. 
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whose negligence the employer is legally responsi- 
ble was the proximate cause of his injury.® Under 
other acts absence of actionable fault or negligence 
on the part of the employer is considered a defense 
which he may show,^ and the burden of proving such 
absence of negligence or fault is imposed on him,l0 
except that in an action by an employee not cov- 
ered by the act against an employer for damages for 


injury, based on want of ordinary or reasonable 
care, the burden of proof of negligence is on the 
employee.^^ Under some of these acts, proof of the 
injury constitutes prima facie evidence of negli¬ 
gence on the part of the employer and under 
others it is presumed that the employer was negli- 
gent^^ and that such negligence proximately caused 
the employee’s injury,!^ and he is held to have the 


8. U.S.—^Peyatte v. International 
Harvester Co., C.A.W.Va., 208 P.2d 
261—^Hossack v. Metzger, C.C.A. 
S.D., 156 P.2d 501—^Boal v. Electric 
Storage Battery Co., C.C.A.Pa., 98 
F.2d 815. 

Ky.—Fitch v, Mayer, 268 S.’W.2d 923 
—Burk Hollow Coal Co. v. Bilis, 
190 S.W.2d 338, 300 Ky. 736—Gat- 
PfC Coal Co. V. Broyles* Adm'x, 180 
S.W.2d 406, 297 Bly. 516—Harlan 
Central Coal Co. v. Gemnieno’a 
Adin’r, 178 S.W.2d 217, 296 Ky. 
828—ward v. Marshall, 168 S.W.2d 
348, 293 Ky. 18—Southern Min. Co. 
V. Lawson, 181 S.W.2d 831, 279 Ky. 
669—Jessie’s Adm*x v. Gulf Re- 
flnlng Co., 121 S.W.2d 909, 276 
Ky. 633—High Splint Coal Co. v. 
Ramey’s AdmX 112 S.W.2d 1007, 
271 Ky. 632—Clover Splint Coal Co. 

V. Lorenz, 110 S.W.2d 467, 270 Ky. 
676—Jones v. Chambers’ Adm’r, 
106 S.W.2d 72, 269 Ky. 98—South¬ 
ern MIn. Co. V. Saylor, 95 S.W.2d 
236, 264 Ky. 665—Helion v. Gunn 
Coal Mining Co., 79 S.W.2d 696, 268 
Ky. 168. 

Iklich.—Sherman v. Barthwell, 17 N. 

W. 2d 727, 310 Mich. 494—Brown v. 

Standard Oil Co., 14 N.W.2d 797, 
309 Mich. 101—Rule v. Giugllo, 7 
N.W.2d 227, 304 Mich. 73, 145 

A.L.R. 537—^Williams v. Sealander, 
286 N.W. 101, 288 Mich. 617— 
Brickson v. Leach, 281 N.W. 324, 
286 Mich, 554—Rosellp v. Great 
Atlantic & Pacific Tea Co„ 262 N. 
W. 408, 272 Mich. 660. 

Mont.—Chancellor v. Hines Motor 
Supply Co., 69 P.2d 764, 104 Mont. 
663. 

Ohlo.—Shoemaker v. Electric Auto- 
Lite Co., 41 N.B.2d 433, 69 Ohio 
App. 169. 

Okl.—^Ice V. Gardner, 83 P.2d 378, 183 
Okl. 496. 

;S.G.—^Nuckolls V. Great Atlantic & 
Pacific Tea Co., 5 S.E.2d 862, 192 
S.C. 166. 

S.D.—^Voet V. Lampert Lumber Co., 
16 N.W.2d 679, 70 S.D. 142—^Maher 
V. Wagner, 262 N.W. 647, 62 S.D. 
227. 

Tex.—Sears, Roebuck & Co. v. Robin- 
son, 280 S.W.2d 238, 164 Tex. 336 
— W. U. Tei. Co. V. Coker, 204 
S.W.2d 977, 146 Tex. 190. 

Eastern Iron & Metal Co. v. 
McMorrough, Civ.App., 135 S.W.2d 
750—Dial V. Wilke, Clv.App., 127 
S.W.2d 879, error refused—Griffith 


V. Kernaghan, Civ.App., 121 S.W.2d 
617. 

W.Va.—Thorn v. Addison Bros. & 
Smith, 194 S.E. 771, 119 W.Va. 
479. 

Necessity for plalntilf employee to 
allege employer’a negligence see 
infra § 948. 

AfflrmatiTe duty 

Employee has aflarmative duty of 
showlng negligence equally as great 
as in any other tort action. 

D.C.—Garcia v. De Leon, Mun.App., 
69 A.2d 637. 

Nature of proof Immaterlal 

Burden of proof Is not affected by 
the fact that the facts and circum- 
stancea surroundlng accident and re- 
sulting Injury are only proof of 
negligence injured employee Is able 
to offer. 

Tex.—McClish -v. R. C. Toung Feed 
& Seed Co., Clv.App., 225 S.W.2d 
910, error refused. 

9. U.S.—^Baker v. Great Atlantic & 
Pacific Tea Co., C.A.Fla„ 212 F.2d 
130. 

la Ariz.—^Haralson v. Rhea, 259 P. 
2d 246, 76 Ariz. 74—Robles v. 
Preciado, 79 P.2d 604, 52 Ariz. 
113. 

71 aj. p 1491 note 20. 

Necessity to plead defense of ab¬ 
sence of negligence see Infra § 960. 
XufereiLoe of emplo76r’8 nagUgeiLce 
from testlmony of employee was held 
not destroyed by his admisslon that 
he dld not ask for help prior to his 
injury. 

U.S.—Great Atlantic & Pacific Tea 
Co. V. Robards, aC.A.N.a, 161 F. 
2d 929. 

11. Cal.—^Devens v. Goldberg, 199 
P.2d 943, 83 a2d 173. 

12. Ariz.—^Haralson y. Rhea, 259 P. 
2d 246, 76 Ariz. 74—^Robles v. 
Preciado, 79 P.2d 504, 62 Ariz. 113. 

13. Cal.—^Devens v. Goldberg, 199 P. 
2d 943, 33 C.2d 173—Hlcks v. Ocean 
Shore R. R., 117 P.2d 860, 18 
C.2d 773. 

Greitz y. Sivachenko, 299 P.2d 
374, 143 C.A.2d 146—^Lee v. Cran- 
ford, 237 P.2d 986, 107 C.A.2d 677— 
Bllnkinsop v. Weber, 193 P.2d 96, 
85 C.A.2d 276. 

Nev.—Cahow v. Mlchelas, 149 P.2d 
233, 62 Nev. 296—^Reeder v. Pin- 
colini, 94 P.2d 1097, 69 Nev. 396. 
Utah.—^Buhler v. Maddiaon, 166 P.2d 
206, 109 Utah 245, modified on 
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other grounds 176 P.2d 118, 109 
Utah 267, 168 A.L.R. 177, constru- 
ing Nevada law. 

71 C.J. p 1491 note 20 Ca]. 

Pnrpose of presumptloiL 
The statutory presumption that an 
employer, who is not within the 
compensation act, is gullty of negli¬ 
gence proximately causing any in¬ 
jury suffered by an employee arlslng 
out of, and in the course of, em- 
ployment, functions as an Induce- 
ment to employers not to reject the 
compensation act, and if an em¬ 
ployer desires to avoid effect of pre¬ 
sumption he has only to insure his 
liability or be relleved from so 
dolng pursuant to statute, 
lowa.—Casey y. Hansen, 26 N.W.2d 
50, 238 lowa 62. 

Presuinptioa as evidenoe 
Statutory presumption that an in¬ 
jury to an employee was a direct 
resuit and grew out of the negli¬ 
gence of the employer, which arisea 
from fallure of employer to secure 
payment of workmen’s compensation, 
in itself amounts to evidence, which 
raises a confiict, and may outweigh 
positive evidence adduced to rebut it. 
Cal.—Goss V. Fanoe, 251 P.2d 337, 
114 C.A.2d 819—Grady v. Canfleld, 
49 P.2d 902. 9 C.A.2d 341. 

Negligence of fellow serYant 
In employee’s action for injuries 
against employer who decllned to 
come within compensation act, evi¬ 
dence that employee’s injury was 
caused by negligence of fellow em¬ 
ployee supported presumption of em- 
ployer’s negligence, arising from 
statute, since under statute em¬ 
ployer was responsible for negli¬ 
gence of coemployee. 

Nev.—^Reeder v. Pincolini, 94 P.2d 
1097, 59 Nev. 396. 

14, Cal.—Hicks V. Ocean Shore R. 
R., 117 P.2d 850, 18 C.2d 773. 

Greitz V. Sivachenko, 299 P.2d 
874, 143 C.A.2d 146—^Lee v. Cran- 
ford, 237 P.2d 986, 107 C.A.2d 677 
—^Moushek Chakmakjian v. Lowe, 
201 P.2d 801, 33 C.A.2d 308— 

Blinkinsop v. Weber, 193 P.2d 96, 
85 C.A.2d 276—Grady v. Canfield. 
49 P.2d 902, 9 C.A.2d 341. 

Utah.—^Buhler v. Maddison, 166 P.2d 
205, 109 Utah 246, modified on 
other grounds 176 P.2d 118, 109 
Utah 267, 168 A.L.R. 177, constru- 
ing Nevada law. 
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burden of proof to rebut the presumption.i® [ where the injury arose out of, and in the course of. 


This presumption is a rule of substantive law.^® 
It is mandatory and takes the place of other evi- 
dence, and the court or jury cannot refuse to infer 
the fact or draw the conclusion until it is overcome 
by evidence to the contrary more convincing and 
persuasive.i*^ It is a rebuttable presumption of 
law that obtains until overthrown by proof.^^ It is 
not an evidentiary presumption that drops out of 
the picture on the employer producing evidence to 
rebut it, but it is evidence and may be considered as 
such along with any other evidence offered by the 
partiesA® The statutory presumption of negligence 
applies only to an action by an employee and does 
not include an independent contractor who must al¬ 
lege and prove negligence in the case of an in¬ 
dependent contractor who is not an employee the 
presumption that, in the absence of evidence to the 
contrary, one has used due care applies to defendant 
as well as to plaintiff.^l 

Some compensation acts deprive employers re- 
quired to operate thereunder who do not do so of 
the defense that the employee*s injury did not re¬ 
suit from negligence or other fault of the employer. 


the emplo 3 mient ,22 but employers who have the op- 
tion to accept the act,23 or who are exempt from its 
application,24 are not deprived of such defense. 
Hence in actions against them for injuries to em- 
ployees, negligence must be established as a pre- 
requisite to recovery,26 and plaintiff is required to 
prove the negligence of an employer who had an op- 
tion to elect whether or not he would come under 
the act.2® 

§ 945. Willful Act or Misconduct of Em¬ 
ployee 

Where the workmen's compensation act so provides, 
an employer may defend an action against him for injury 
to an employee on the ground that the injury was caused 
by the willful act or misconduct of the employee. 

Under some workmen*s compensation acts, pro- 
visions abrogating the defense of contributory neg¬ 
ligence in actions against employers for injuries to 
employees, as discussed supra § 940, except there- 
from willful negligence or misconduct on the part 
of the employee, so that the employer may defend 
on the ground that the employee willfully caused 
his own injury.27 Contributory recklessness and 


15. Cal.—Blinklnsop v. Weber, 193 
R2d 96. 85 C.A.2d 276—Orady v. 
Canfleld, 49 P.2d 902, 9 C.A,2d 341. 

Nev.—Cahow v. Michelas, 149 P.2d 
233. 62 Nev. 295. 

Utah.—Buhler v. Maddison, 166 P.2d 
205. 109 Utah 245. modlfied on 
other iTTOunds 176 P.2d 118. 109 
Utah 267, 168 A,Ii.R. 177, con- 
struingr Ne vada law. 

16. Utah.—^Buhler v. Maddison, 176 
P.2d 118, 109 Utah 267, 168 A.L.R. 
177, construinsr Ne vada law. 

17. Utah.—^Buhler v. Maddison, su¬ 
pra. 

18. Utah.—^Buhler v. Maddison, su¬ 
pra. 

71 aj. p 1491 note 20 [a]. 

FresnmptloiL is not absoluta, but 
places burden on employer of rebut- 
tinff such presumption. 

Nev.—^Reeder v. Pincolini, 94 P.2d 
1097, 59 Nev. 396. 

Bebnttable evidence 
.(1) Presumption cannot be over- 
looked or denied, until overcome by 
evidence so strongr that in face of and 
against force of presumption it con¬ 
vinces and satisdes the mlnd that 
defendant was free from negligence. 
Utah.—^Buhler v. Maddison, 176 P.2d 
118, 109 Utah 267, 168 A.L..R. 177, 
construing Nevada law. 

(2) Findlng of contributory negli¬ 
gence mlght warrant jury in rebut- 
ting presumption of negligence and 
resuit in verdict for defendant. 

Utah.—^Buhler v. Maddison, supra. 


19. Utah.—^Buhler v. Maddison, 
supra. 

80. lowa.—^In re Amond’s Bstate, 
210 N.W. 923, 203 lowa 306. 

21. Mo.—^Kersey v. Conrad, App., 30 
S.W.2d 167. 

22. Mass.—Costa v. EIrivitsky, 123 
N.E.2d 615, 332 Mass. 98—Roberts 
V. Reynolds. 123 N.E.2d 226, 332 
Mass. 95. 

Poxpose of statute ellminatlng the 
defense that employee's injury did 
not resuit from negligence or other 
fault of the employer who is not a 
subscrlber under the workmen^s com¬ 
pensation act was to place such em¬ 
ployee as nearly as possible in same 
posltion as employee of an employer 
who Is a subscrlber. 

Mass.—^Zarba v. Lane, 76 N.E.2d 318, 
322 Mass. 132. 

New oanse of action 
Provision that noninsurlng em¬ 
ployer be deprived of defense that 
employee's Injury was not a direct 
resuit of any negligence of employer 
must be Interpreted as creating cause 
of action in employee sustaining in¬ 
jury in course of his employment, 
that is, a direct resuit of such em¬ 
ployment although not a direct resuit 
of any negligence of employer. 

Mass.—^In re Opini(Hi of the Justices, 
34 N.E.2d 627, 309 Mass. 571. 

23. Mass.—^Roberts v. Resnriolds, 123 

N.E.2d 226, 332 Mass. 95—Prlce v. 
Railway Exp. Agency, 78 N.E.2d 
13, 322 Mass. 476. i 
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84. Masa—^Price ▼. Railway Exp. 
Agency, supra. 

25. Mass.—Costa v. Krivitsky, 123 
N.E.2d 515, 332 Mass. 98—Macie- 
jewskl V. Graton & Elnight Co., 70 
N.E.2d 796, 321 Mass. 165. 

26. Masa—^Roberts v. Reynolds, 123 
N.E.2d 226, 332 Mass. 95—Macle- 
jewskl V. Graton & Knight Co., 70 
N.E.2d 796, 321 Mass. 165—Enga v. 
Sparks, 51 N.E.2d 984, 315 Masa 
120—Greem v. Cohen, 11 N.EL2d 
492, 298 Mass. 439. 

27. Mich.—^Nantico v. MatuszaJc, 34 
N.W.2d 606, 322 Mich. 644—Much- 
ler V. Johnson, 273 N.W. 794, 280 
Mich. 527. 

71 C.J. p 1493 note 38, p 1498 note 95. 
What oonstitutes 

(1) ‘*Wlllful negligence” of em¬ 
ployee, precluding his recovery 
against employer for injury sus- 
talned in course of emplosnnent, 
means self-determined, voluntary, in- 
tentional negligenca 

Mont.—Chancellor v. Hlnes Motor 
Supply Co., 69 P.2d 764, 104 Mont. 
603. 

(2) Provision abrogating the de¬ 
fense of contributory negligence, un- 
less it shaJl appear that such negli¬ 
gence was willful and with intent to- 
cause the injury, requires the pres- 
ence of both willful negligence and 
an intent to cause Injury before em¬ 
ployee can be barred, and the break- 
Ing of a safety rule does not make 
the Injury purposely self-lnlUcted. 
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wantonness, however, have been held not to con¬ 
stitute a defense.28 The defense that the employee 
was negligent cannot be asserted in violation of the 
statutory prohibition of the defense of contribu- 
tory negligence by calling his negligence reckless- 
ness or wantonness.^^ 

Under a compensation act authorizing an em- 
ployer to show fraud or misrepresentation by a 
minor employee as a defense in an action for injury 
to such employee, it has been held that an employer 
may set up misrepresentation as to age as a defense 
to such an action, and that if such defense is proved 
it makes the defense of contributory negligence 
available.5® 

§ 946. Limitation of Recovery or Measure 
of Damages 

The damages obtalned (n an action agafnst an em¬ 
ployer for injuries to an employee should fairly compen¬ 
sate the employee and be in accordance with the ruies 
applicable in actions for negligence at common law. 

In general, the damages obtained in an action 
against an employer for inj‘uries to an employee 
should fairly compensate the employee and be in 
accordance with the ruies applicable in actions for 
negligence at common law.^^ In such an action 
the employee is not confxned to the rate of com¬ 
pensation fixed by the compensation act and may 
recover an amount in excess of the amount author- 
ized thereunder, as discussed in Damages § 197. The 
ability of the employee to earn rather than the rec- 
ord of his past earnings is the proper factor on 
which to compute the impairment of his future eam- 
ing power.^2 

In the absence of a statute authorizing it, an em¬ 


ployer cannot set up in mitigation of damages in a 
tort action by an injured employee indemnity from 
a collateral source, such as benefits under a work- 
men*s compensation act, even where he has con- 
tributed to the fund.^^ 

A compensation act authorizing an employee in¬ 
jured from the deliberate intention of the employer 
to recover damages in an action therefor in a sum 
over and above that to which he is entitled as an 
award under the act does not limit recovery by the 
employee in the action to damages in the nature 
of punitive damages, but he may recover therein 
both general and punitive damages.^^ 

Under some workmen^s compensation acts, com¬ 
pensation payments made to an injured employee 
who had not elected to come under the act should 
be credited on the judgment obtained in a tort ac¬ 
tion for the injury.^® Under an act, however, which 
provides that where the judgment obtained in an 
action against an employer for damages for injury 
to an employee is in excess of the workmen’s com¬ 
pensation awarded for such injury the compensa¬ 
tion awarded shall be credited on the judgment, if 
the judgment obtained is less than the compensa¬ 
tion awarded it will not be credited on the judg¬ 
ment in satisfaction thereof, even though the award 
has been fully paid.^® 

Conditional release, A release of an employer 
from liability for injuries to an employee on condi- 
tion that the employer compensate the employee for 
the injuries he has sustained as provided in the 
workmen^s compensation act may not be relied on in 
defense of an action by the employee against the 
employer in the absence of a showing of complete 
performance of the condition S7 


Utah.—^Buhler v. Maddison, 166 P.2d 
206, 109 Utah 245, modifled on other 
grounds 176 P.2d 118, 109 Utah 267, 
168 A.L.R. 177. 

28. S.O.—McGee v. Clearwater Mfg. 
Co., 53 S.B.2CI 393, 214 S.a 496. 

29. U.S.—Bath Mills v. Odom, C.C.A. 
S.C., 168 F.2d 38, certiorari denled 
69 act 39, 336 U.S. 818, 93 L.Ed. 
373. 

30. Ohlo.—^Hartley v. The Victor 
Rubber Co., 23 Ohlo N.P., N.S., 693. 

31. Cal.—^Hicks v. Ocean Shore R. 
R.. 117 P.2d 860, 18 CSd 773. 

71 C.Jr. p 1498 note 98. 

Damages h^ld not exoesslve 
Cal.—^Hicks v. Ocean Shore R. R.. 
supra» 


Bednctioii of verdict held proper 
Cal.—^Hicks v. Ocean Shore R. R., 
supra. 

32. Cal.—^Hicks V, Ocean Shore R. 
R., supra. 

33. U.S.—Chicago Great Western 
Ry. Co. V. Peeler, C.C.A.Minn., 140 
F.2d 865. 

34. Or.—Weis v. AUen, 35 P.2d 478, 
147 Or. 670. 

35. La.—^Melton v. Fraering Broker- 
age Co., App., 31 So.2d 884. 

Alter verdict 

Where employee brought common- 
law action for injuries and employer 
pleaded the employee's election to 
accept workmen’s compensation, if 


motion for consolidation is granted 
in discretion of trial court and there 
is no issue of fact as to amount paid 
in compensation, triers of fact would 
not be reciuired to deduct the amount 
of compensation from any verdict 
which might be retumed for plain- 
tifF, but defendant might offset it 
against such a verdict 
N.H.—Schofleld v. E. R. Bates & Co., 
3 A.2d 818, 90 N.H. 31. 

36. Cal.—Sullivan v. Talt, 101 P.2d 
145, 38 aA.2d 185. 

Statute held free from amblgnlty 
and the courts required to enforce 
its provisions as wrltten. 

CaL—Sullivan v. Tait, supra. 

37. Or.—^Pond v. Jantzen Knitting 
MUls, 190 P.2d 141, 183 Or. 256. 
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5. Frogedxuce 


§ 947. In General 

The applicability of the workmen's compensatfon 
statute to an actfon is not to be determined on the plead- 
fngs in the absence of legal certafnty. 

The compensation act of the state, as part of the 
law of the land, must be read into every statement 
of claim;3® but, as to whether a question which 
arises under it is to be met as a question of plead- 
ing or on the trial, in the absence of a legal cer- 
tainty, on the pleadings, that the act does a-pply, 
the question should not be ruled on as a question 
of pleading.^® The issue of whether the employee 
has elected to take compensation, barring his right 
to recover in an action at common law, cannot be 
determined in the compensation proceeding where 
the jurisdiction in such proceeding is limited to 
questions under the compensation feature of the 
act>o Where there is confiict as to whether plain- 
tiff has elected to proceed under the compensation 
act so that the common-law remedy is barred, the 
question should not be determined on motion.^l In 
the absence of anything in the pleading or evidencc 
to show that the employee has any remedy under the 
compensation act of any state, no such defense is 

available to the employer.^2 

An employee claiming the right to sue his em- 
ployer at common law is not required first to obtain 
a ruling from the compensation authorities that the 
employer is not protected by the compensation act.^^ 
Under some statutes, where the employer fails to 


carry Insurance as required by the statute, an in- 
jured employee may sue his employer without first 
applying to the compensation authorities to fix the 
amount of compensation.^^ Once it clearly appears 
that the matter is within the exclusive jurisdic¬ 
tion of the compensation authorities, the court 
should not proceed further.^5 a common-law ac¬ 
tion by an employee against an employer for per- 
sonal injuries is independent of proceedings be- 
fore the compensation authorities^® even though 
the question of compensation insurance is contest- 
ed.^^ The federal court has jurisdiction to deter- 
mine whether an employee is a member of the crew 
entitled to maintain a civil suit or is not a member of 
the crew whose exclusive remedy is under the com¬ 
pensation actA® 

The compensation board is not a necessary party 
to a personal injury action by an employee against 
his employer but, under some circumstances, the 
board may intervene in such action.®® An employer 
who has complied with its contract oblig^tion to 
furnish his employee with insurance against injury 
in the course of employment is entitled to be dis- 
missed from the action against the insurer.®^ 

An employer may be denied the right to bring in 
as a party the one primarily liable for the injury.®^ 

Employer^s death. An employee^s cause of ac¬ 
tion against an uninsured employer survives the 
employer’s death.®® 


38. U.S.—Stamp V. Union Steve<Slox^ 
ing: Corporation. D.C.Pa.. 11 F.2d 
172. 

39. U.S.—Stamp V. Union Stevedor- 
ing Corporation, supra. 

Ho.—State ex rei. National Uead Co. 

V. Smitb. App.. 134 S.W.2d 1061. 
OoonpatloiLal dlseate 
A Judgment which showed on Its 
face that court dlsmlssed action by 
employee agralnst employer for in¬ 
juries without any evldence before 
it of when alleged occupatlonal dls- 
ease occurred with reference to date 
upon which employer and employee 
accepted the occupatlonal dlsease 
amendment to the workmen's com¬ 
pensation act was void. partlcularly 
where showlng that court not only 
sustained plea to the Jurisdiction as 
llled, but “on its own motlon” found 
that it had no Jurisdiction. 

Mo.—State ex rei. Nation^ Lead Co. 
r. Smitli. supra. 

40. N.H.'—Sullivan Machlnery Co. v. 
Stowell. 114 A. 873, 80 N.H. 1^8. 

41. N.T.—Pale v. Peri^er^ 146 

S.2d 819. 1 V 
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42. N.T.—Simpson v. Atlantic Coast 
Shlpplng: Co., 182 N.Y.S. 331, 191 
App.Piv. 844, afBrmed 134 N.E. 660, 
232 N.Y. 683. 

43. U.S.—^Bean v. Piedmont Inter¬ 
state Falr Ass’n. C.A.S.C.. 222 F.2d 
227. 

44. U.S.—^Bateves v. Uykes Bros. S. 
S. Co., C.C.A.Tex., 74 F.2d 364, cer¬ 
tiorari denied Lykes Bros. S. S. Co. 
V. Bsteves, 66 S.Ct. 830, 296 U.S. 
761, 79 L.Bd. 1695. 

45. Okl.—Mid-Continent Pipe Line 
Co. V. Wllkerson, 193 P.2d 686, 200 
Okl. 836. 

46. Cal.—^Rosslow V. Janssen, 8$ P. 
2d 706, 189 C.A. 81. 

47. Cal.—^Rosslow v. Janssen, supra. 

48. U.S.—Schantz v. American 
PredfTlng: Co.. C.C.A.Pa.. 138 F.2d 
634. 

49. Ohio.—Kopp ▼. Torto. App., 86 
N.B.2d 900. 

69. N.P.—Schnoor v. Meinecke, 40 
N.W.2d 803, 77 N.D. 96. 

51* U.S.—^Lund. V. Johnson, Drake & 
‘ Piper, t).C.MInn.. 64 F.Supp. 466. 


BS. Tex.—ttoited Fidelitr Life Ins. 
Co. y. Holliday, Civ.App.. 226 S.W. 
2d 139. error refused no reversible 
error. 

ConfasioB 

Where employee brought action 
against employer for injuries sus¬ 
tained when foot caught in telephone 
cord in booth installed and owned 
by employer. and employer had con¬ 
tract with telephone company obli- 
gating company to maintain phones 
in proper condition when notifled in 
writing, but employer did not clalm 
that company had been notifled of 
need for repairs, and phone company 
could clalm defenses of contributory 
negligence and assumed risk to which 
employer was not entitled. confusion 
would resuit, and court properly de¬ 
nied motion to Joln telephone com¬ 
pany as a party defendant 
Tex.—United FldeUty Life Ina Ca v. 
Holliday. supra. 

53. Cal.—^Devens y. Goldberg, 199 
P.2d 943, 33 C.2d 173—Bideaux y. 
Tprgrimson. 86 P.2d 826, 12 C.9d 
688 . 



101 C.J.S. 


§§ 947-949 WORKMEN^S COMPENSATION 


Notice of injury requircd by the compensation 
law need not be given to an uninsured employer.®*^ 
Under the procedure in some jurisdictions, a claim 
for compensation may be joined with ane for 
common-law relief.®® 

§ 948. Pleading 

The complaint or petition in an action by an em- 
ployer against his employee for personal injuries 
is considered infra § 949. The answer in such ac¬ 
tion is considered infra § 950, and the reply infra 
§ 951. Amendments to the pleadings and supple- 
mental pleadings are discussed infra § 952. 

Examine Pocket Parts for later cases. 

§ 949. -Declaration, Petition, or Com¬ 

plaint 

Whlle the complaint In an action for personal Injuries 


need not allege affirmatlvely that the action Is not barred 
by a statutory provfsion making compensation proceed- 
Ings the exclusive remedy, a complaint which on its face 
shows that It Is barred by such statute Is Insufflclent. 

While a complaint which shows on its face that 
the cause of action is within a provision of the 
compensation law making compensation proceedings 
the exclusive remedy is insufficient,®® ordinarily it 
is held that the complaint in an action for personal 
injuries need not allege affirmatively that the claim 
is not within the statute providing compensation 
proceedings as the exclusive remedy.®"^ Where an 
employee is presumptively within the terms of a 
compensation act depriving him of any other rem¬ 
edy for his injury, on bringing an action for dam- 
ages against his employer he must allege facts 
bringing the case without the act^s and within an 
exception, if any.^® If no facts are pleaded bring¬ 
ing the employee within the act, it is not necessary 


S4. Mass.—Grsem v. Cohen, 11 N.B. 
2d 492, 298 Mass. 489. 

B5- Me.—^Bubar v. Bernardo, 27 A.2d 
693, 189 Me. 82. 

56. U.S.—Jones v. George P. Getty 
on Co., C.C.A.N.M.. 92 F.2d 256, 
certiorari denied Associated Indem. 
Corp. V. George P. Getty Oil Co., 
58 S.Ot 644, 303 U.S. 644, 82 L.Ed. 
1106, 

Seifort v, Keansburg Steamboat 
Co., D.C.N.T., 19 P.Supp. 966. 

CaL—Jackson v. Pacific Gas & Elee. 
Co., 212 P.2d 591, 96 C.A.2d 204. 

Ga.—^Minchew v. Huston, 19 S.B.2d 
422, 66 Ga.App. 866. 

Idaho.—^French v. J. A. Terteling & 
Sons, Inc., 274 P.2d 990, 75 Idaho 
480. 

Ind.—Seaton v. U. S. Rubber Co., 61 
N.E.2d 177, 223 Ind, 404. 

Strickler v. Sloan, 141 H.B.2d 863 
—^Pearson v. Rogers Galvanizlng 
Co., 59 N.B.2d 364, 115 Ind.App. 426 
—^Runion v. Indiana Glass Co., 16 
N'.B.2d 961, 105 Ind.App. 650— 
HarsbmajQ v. Union City Body Co., 
18 N.B.2d 353, 105 Ind.App. 36. 

I4a.—Shumake v. Home Indem. Co., 
App., 68 So.2d 789. 

Mass.—^Pell v. New Bedford Gas & 
Edison Ligbt Co., 90 N.B.2d 566, 
325 Mass. 239. 

N.J.—Staubach v. Cities Service Oil 
Co., 19 A.2d 882, 126 N.J.Law 479. 

N.T.—Wasserman v. Josephson, 61 
N.T.S.2d 204, afflrmed 84 N.T.S.2d 
896, 274 App.Dlv. 919. 

Pa.—^Hyzy v. Pittsburgh Goal Co., 
Com.Pl., 103 Pittsb.Leg.J. 141. 

S.C.—Cummings v. McCoy, 7 S.E.2d 
222, 192 S.a 469. 

67. Cal.—^Popejoy v. Hannon, 231 P. 
2d 484, 37 C.2d 159. 

Liberty Mut. Ins. Co. v. Superior 
Court in and for Los Angeles Coim- 
ty, 145 P.2d 344, 62 CJL2d 601. 


Ga.—^Mobley v. Durham Iron Co., 64 
S.E.2d 469, 83 Ga.App. 690. 

111.—^Whalen v. Twin City Barge & 
Grave! Co., 280 111.App. 696, certi¬ 
orari denied Twin City Barge & 
Gravel Co. v. Whalen, 66 S.Ct. 690, 
297 U.S. 714, 80 L.Ed. 1000. 

Mo.—^Kearley v. St. Louls Car Co., 
App., 111 S.W.2d 976, certiorari 
quashed State ex rei. St. Louis 
Car Co. v. Hostetter, 181 S.W.2d 
568. 345 Mo. 102. 

N.T.—Schwartz v. Queensboro Farm 
Products, 78 N.Y.S.2d 863, 191 Misc. 
778. 

Oocopatlonal Dlseases Act 

In action at law by employee 
against employer to recover for non- 
compensable disease resulting from 
employer’8 alleged negligence in fail- 
ure to provide a safe place to work. 
It is not essential to a good complaint 
to mention occupational diseases act 
Ind.—^Dalton Foundries v. Jefferies, 
61 N.B.2d 13, 114 IndLApp. 271, fol- 
lowed in Dalton Foundries v. Dean, 
51 N.E.2d 397, 114 Ind.App. 289. 

'Vlolatioii of employers’ liabillty act 
The allegations in a complaint 
which stated a cause of action, if 
any, under the compensation act, of 
a violation of the employers' liability 
act, did not remove the cause from 
the clansification of compensation 
cases. 

Ind.—^Harshman v. Union City Body 
Co., 13 N.B.2d 358, 106 Ind.App. 36. 

5& U.S.—Corpus Juris quoted iu 
Jones V. George F. Getty Oil Co., 
aC.A,N.M., 92 F,2d 265, 266, certi¬ 
orari denied Associated Indem. 
Corp. V. George F. Getty Oil Co., 
58 S.Ct 644, 803 U.S. 644, 82 L.Ed. 
1106. 

Ala.—^De Arman v. Ingalls Iron 
Works Co., 61 So.2d 764, 258 Ala. 
205. 


Cal.—Singleton v. Bonnesen, 280 P.2d 
481, 131 C.A2d 327. 

La.—^Boyd v. American Mut. Liability 
Ins. Co., App., 11 So.2d 102. 

N.J.—Staubach v. Cities Service Oil 
Co., 19 A2d 882, 126 N.J.Law 479. 

Ziegler v. Henry Maurer & Son, 
194 A. 612, 16 N.J.Misc. 654. 

N.T.—Caruso v. Ridge Const Corp., 
300 N.T.S. 795, 252 App.Div. 918. 

Varicchlo v. Schmitt 67 N.Y.S.2d 
93, 185 Misc. 356, afflrmed 69 N.T.S. 
2d 408, 269 App.Div. 1020. afflrmed 
68 N.E.2d 31, 295 N.T. 920. 

Dlenert v. Handy-Andy Speclalty 
Co., 16 N.Y.S.2d 160. 

Pa.—Culver v. Baldwln Locomotive 
Works, Com.Pl., 34 Del.Co. 423. 

71 C.J. p 1499 note 6. 

ZUegal employmeut of minor 
Pa.—^Lengyel v. Bohrer, 94 A.2d 763, 
372 Pa. 531. 

59, Cal.—Butler v. Wyman, 18 P.2d 
364, 128 C.A 736. 

Kan,—HofCman v. Hili, 267 P.2d 526, 
175 Kan. 826. 

N.T.—Champlin v. Chemical Corn Ex- 
change Bank, 168 N.T.S.2d 138. 

R.L—^Huling v. Finn, 24 A.2d 620, 67 
RI. 369. 

Utah.—Ortega v, Salt Lake Wet 
Wash Laundry, 166 P.2d 886, 108 
Utah 1. 

W.Va.—^Brewer v. Appalachian Con¬ 
structore, 66 S.B.2d 87, 135 W.Va. 
739—^Maynard v. Island Creek Coal 
Co., 175 S.B. 70, 116 W.Va. 249. 

71 C.J. p 1499 note 6. 

Xatentional injury 

(1) In action by employee to re¬ 
cover from employer excess of dam- 
ages over amounts received under 
workmen's compensation law, allega- 
tion that employer had, with deliber¬ 
ate intent to kill or injure plaintilf, 
failed to require removal of illegally 
stored explosives and that employer 
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for him to plead any facts bringing the case with- ( employee®*^ has elected not to come within the act 


out the act.®o 

Where the employee relies on a compensation act 
as depriving the employer of particular defenses, 
he should allege the facts bringing the case within 
the act^l A complaint alleging that plaintiff was 
not entitled to relief under the compensation law 
of another state has been held insufficient in the ab- 
sence of an allegation that relief was sought of, and 
refused by, the compensation authorities of such 
other state.®2 ^ petition is not subject to attack 

by a general demurrer because it contains an errone- 
ous allegation of law.®® 

ElecHon not to come within act Where the com¬ 
pensation act does not raise any presumption that 
the emplo 3 niient is subject to the act, the employee 
in an action for personal injuries need not allege 
that the employer has elected not to come within 
the act;®^ likewise, where the compensation act 
in question is a foreign law, the employee need not 
allege that he has elected not to come within the 
act;®® but where, under the act, an election by the 
employer and employee to come within the act is 
presumed, an allegation that the employer®® or the 


is necessary. Where the employee avers that the 
employer has elected not to come within the opera- 
tion of the act, it is not necessary that the declara- 
tion contain any averment as to the acceptance or 
rejection of the act by the employee where he has 
no right of election in case the employer rejects the 
act.®® A petition alleging that the employer has 
elected not to come within the compensation act, 
if otherwise proper, is suflScient where the allega¬ 
tion takes the place of an allegation otherwise neces¬ 
sary in an action at common law.®® 

Where the employee has a right to proceed at 
law unless he has waived his right by filing a claim 
for compensation under the act, an allegation of 
filing the statutory notice of claim is not an allega¬ 
tion of filing the claim itself.^® The act of a minor 
in commencing suit against his employer for per¬ 
sonal injuries is a sufficient election to proceed by 
common-law action rather than by compensation 
proceedings, and the complaint need not contain an 
allegation as to the election.*^! 

FaiLure to comply with act In an action by an 
employee on a case presumptively within the com- 


had, with deliberate Intent to injure 
or kill plaintiff, permitted plaintiff 
to go into building for purpose of 
salvasTingr toole while buildiniir was 
aflame, were not sufficient to allow 
plaintiA to malntain action. 

W.Va.* -Brewer v. Appalachian Con- 

structors, 65 S.E.2d $7, 185 W.Ya. 

739. 

(2) In action by employee, opera¬ 
tor of metal press, agrainst employer 
to recover damages, in lieu of work- 
men*s compensation, for personal in¬ 
juries sustained wblle operatina 
press, allegations that machine was 
defective and danaerous and that 
employer was notifled of unsafe con- 
dition of machine by prevlous opera- 
tors and that, desplte such wamings, 
the employer allowed ouployee to 
Work on machine without knowledge 
of defect or without safety devlces 
were not sufficient to state cause of 
action on theory of employer^s delib¬ 
erate Intent to Injure employee. 

Ky .—^Pryman v. Electric Steam Radi¬ 
ator Corp., 277 S.W.2d 26. 

XUegral business 

Allegation that the mazmer in 
whlch employer conducted business 
vlolated law was not sufficient to 
bring case within the exception to 
the rule that employee’s remedy 
against employer for Injuries arlsing 
in the course of employment under 
the compensation law is exclusive, 
whlch exception arises when nature 
of employer^B business is lUegaL 
K.T.—Wasserman v. Josephson, 61 N» 


T.S.2d 204. afllrmed 84 N.X.S.2d 
895. 274 App.I)iv. 919. 

Tiolatlon of law 

Complaint, for injuries allegedly 
sustained aa resuit of his employer^s 
locklng, or tamperlng with, safety 
devlces on power press operated by 
plaintiff, insufficiently alleged such 
deliberate and wanton acts by em¬ 
ployer as would make Inapplicable 
immunity afforded by workmen^s 
compensation law, notwithstandlng 
allegations that employer had vlolat- 
ed the labor law and the penal law. 
N.Y.—Artonlo v. Hirsch, 168 N.Y.S.2di 
489, 3 AD.2d 939. 

60. Mo.—-Warren v. American Car 
& Foundry Co., 88 S.W.2d 718, 827 
Mo. 755. 

71 C.J. p 1499 note 7. 

61. Me.—^Nhdeau v. Caribou Water, 
Llght & Power Co., 108 A. 190, 193, 
118 Me. 325. 

Tex.—^Hodges v. Swastika OU Co., 
CivA.pp., 185 S.W. 869. 

71 aJ. p 1499 note 4. 

60. N.Y.—^Healey v. Arabian Am. Oil 
Co., 80 N.Y.S.2d 418. 

63. Ga.—^Reld v. Lummus Cotton 
Gin Co., 197 S.E. 904, 58 Ga.App. 
184. 

64. Me.—^Nadeau v. Caribou Water, 
Llght & Power Co., 108 A. 190, 118 
Me. 325. 

71 C.J. P 1499 note 8. 

66. Mo.—Span v. Jackson, Walker 

419 


Coal & Mining Co., 16 S.W.2d 190, 
322 Mo. 158. 

71 C.J. p 1499 note 9. 

66. Ind.—Seaton v. XJ. S. Rubber Co., 
61 N.E,2d 177, 223 Ind. 404. 

Pa.—^Zacharzewski v. Landis, Com. 

PL, 15 Northumb.Leg.J. 122. 

71 C.J. p 1500 note 10, p 1501 note 36 
[a]. 

67. Alaska.—Aho v. Chlchagoff Min¬ 
ing Co., 6 Alaska 528. 

Ind.—Seaton v. TT. S. Rubber Co., 61 
N.E.2d 177, 223 Ind. 404. 

71 C.J. p 1501 note 36 [aj. 

Praud 

Allegation that field hand assigned 
to Work in sugar house was not in- 
formed of the extra hazards connect- 
ed with such emplosnocLent due to 
dangerous condition of stack of sugar 
bags which were known to employer 
did not allege such fraud as would 
vitiate employee's presumed agree- 
ment to be govemed by compensation 
act, 80 as to render employer liable 
in tort for employee’s death. 

La.—^Brooks v. American Mut. Llabll- 
Ity Ins. Co., App., 7 So.2d 668. 

68. 111.—^Pavro V. Superior Coal Co., 
188 IlLApp. 203. 

69. lowa.—^Balen v. Colfax Consol. 
Coal Co., 168 N.W. 246, 188 lowa 
1198. 

70. Tenn.—Shlpley v. Wellwood Sllk 
Throwing Mills, 47 S.W.2d 661, 164 
Tenn. 281. 

71. N.D.—Schnoor v. Meinecke, 83 
N.W.2d 66, 76 NJD. 768. 
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pensation act, tinder which, however, on failure of 
the employer to comply with its provisions, the em- 
ployee may sue at law, the employee must allege the 
noncompliance;'^2 where Ihe complaint does not 
allege facts bringing plaintiff within the act he need 
not allege the failure of the employer to secure pay- 
ment of compensation as provided by the act;^^ 
and, where plaintiff has brought himself within an 
exception to the act, his allegation that the employ¬ 
er has failed to insure his liability or deposit any 
security is immaterial and properly stricken.^^ 
Where an employee relies on a compensation act as 
depriving the employer of particular defenses be- 
cause of a failure to comply with the conditions to 
obtain its benefit, he must allege the failure on 
the other hand, under a provision making it optional 
to sue where the employer has failed to secure the 
payment of compensation as prescribed, it has been 
held that the burden is not on the employee to* al¬ 
lege the failure.^® Where the right of election does 
not rest alone with the employer, an allegation that 
the employer has not participated in the state in- 
surance fund does not fix the responsibility on the 
employer for the legal status of the parties sufficient- 
ly to Show that he is not entitled to his defenses at 
common law.*^^ 

It is not necessary for the complaint to allege that 
the employer did not carry workmen’s compensation 
Insurance where the employer is liable in either 


event.7* A complaint sufficient to state a cause of 
action against an uninsured employer has been held 
sufficient to state a case against an employer not cov- 
ered by the compensation statute 

Negligence, As discussed supra § 944, negligence 
or fault on the part of the employer is essential to 
his liability for personal injuries to an employee, 
and negligence or fault on the part of the employer 
must be pleaded by the employee^® unless the act 
creates a presumption of negligence which excuses 
the necessity of pleading it.*i Where the employee 
does not come within the act creating a presumption 
of negligence on the part of the employer, he must 
plead as in any other action for negligence to which 
the act is not applicable.^^ n ^^s been held that 
even though the statute provides that proof of in- 
jury shall be prima facie evidence of the employer’s 
negligence, or raises a presumption of negligence 
on the employer^s part, plaintiff must allege negli- 
gence^s and what the negligence was that caused 
the injury.8^ 

It has been held that the employee need not al¬ 
lege his own due care or absence of contributory 
negligence.®^ Where the compensation act deprives 
the employer of certain defenses, if the allegations 
of the employee show that the employer is within 
the terms of the act, it is not necessary for the em¬ 
ployee to allege that he is not subject to such de¬ 
fense;®® and his pleading is good although his al- 


72. Md.—^Lease v. Upper Potomac 
River Commlssioii, 20 A.2d 498, 179 
Md. 643. 

N.T.—Lazar v, Stelnberff, 64 N.T.S.Sd 
859, 269 App.Div. 760—Gardner v. 
Shepard Nilea Crane & Hoist Corp., 
62 N.Y.S.2d 818, 268 App.Div. 661, 
afflrmed 68 N.E.2d 609, 296 N.Y. 
689—^Volk V. City of New York, 19 
N.Y.S.2d 68, 269 App.Div. 247, re- 
versed on other srrounds 30 N.E.2d 
696, 284 N.Y. 279. 

71 C.J. p 1600 note 15. 

73. N.Y.—^Michel v. American Clne- 
ma Corporation, 182 N.Y.S. 688. 

74. lowa.—Slycord v. Hom, 162 N. 
W. 249, 179 lowa 986. 

75% W.Va.—^Louis V. Smith-McCor- 
mick Const. Co., 92 S.E. 249, 80 W. 
Va. 169. 

71 C.J. p 1600 note 18. 

70. Md.—Solvnca ▼. Ryan & Reilly 
Co., 98 A. 676, 129 Md. 236. 

77- U.S.—^Hogan v. Baltlmore & O. 
R. Co., C.C.A.Ohio, 16 F.2d 789. 

78. N.Y.—^Artonio v. Hirsch, 167 N. 
Y.S.2d 898, 4 Misc.2d 42, afflrmed 
in part, reversed on other rrounds 
in part, AJ>., 168 N.Y.S.2d 489. 

79. Cal.—^Devens v. Goldbers:, 199 P. 
2d 948, 88 C.2d 178. 


Defendant not mlsled to his prejndice 
Where Instructions Indicated that 
case was not tried on theory that em¬ 
ployer was liable under compensation 
act, but that it was tried as a statu- 
tory action against an employer not 
subject to the aot, and injured em¬ 
ployee was not given benefit of statu- 
tory presumption of negligence which 
would have been applicable if the ac¬ 
tion had been tried under compensa¬ 
tion act, and jury was given an in- 
struction on law of contributory neg¬ 
ligence which was proper only if ac¬ 
tion was within statute as one 
against an employer not subject to 
the compensation act, employer was 
not misled by allegations of com¬ 
plaint respectlng employer’s duties 
under compensation act 
Cal.—^Devens v. Goldberg, supra. 

80. Ga.—Austin v. Cary, 11 S.B.2d 
102, 63 Ga.App. 888. 

Ind,—Conway v. Park, 81 N.B,2d 79, 
108 IndLApp. 562. 

Ky.—^Burk HoUow Coal Co. v. Bilis, 
190 S.W.2d 838, 800 Ky. 736— 
Moore V. Wright 126 S.W.2d 121, 
277 Ky. 242—Clover Splint Coal Co. 
V. liorenz, 110 S.W,2d 467, 270 Ky. 
676. 

N.Y.—^Morgan v. Robacker, 161 N.Y.S. 
2d 836, 2 A.D.2d 637. 
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Tex.—Great Am. Indem. Co. v. Blak- 
ey, Civ.App., 107 S.W.2d 1002, error 
dismissed—Cate v. Orflc Gasoline 
Production Co., Civ.App., 78 S.W.2d 
635, error refused. 

XJtah.—^Peterson v. Sorensen, 65 P.2d 
12, 91 Utah 607. 

71 C.J. p 1600 note 24, p 1490 note 
18 W, 

Negligence held sufficiently alleged 

Kan.—^Fishburn v. International Har- 
vester Co., 138 P.2d 471, 167 Kan. 
43. 

Ky.—Combs v. W. P. Sullivan & Co., 
114 S.W.2d 764, 272 Ky. 522. 

81. lowa.—^Mitchell v. Swanwood 
Coal Co., 166 N.W. 391, 182 lowa 
1001. 

88. lowa.—Slycord v. Hom, 162 N. 
W. 249, 179 lowa 936. 

83. Cal.—Graybiel v. Consolidated 
Ass’n, 60 P.2d 164, 16 C.A.2d 20. 

84. Ariz.—^Robles v. Preciado, 79 P* 
2d 504, 62 Ariz. 113. 

85. Ky.—^Moore v. Wright 126 S.W. 
2d 121, 277 Ky. 242. 

86. Me.—Nadeau v. Caribou Water, 
Light & Power Co., 108 A. 190, 118 
Me. 325. 

7i C.J, p 1600 note 26. 
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legations show that otherwise he would be subject 
to such defense.87 

§ 950. -Pica, Answcr, or Affidavit of 

Defense 

The contentlon that compensatlon proceedings are 
plalntlfr’8 exclueive remedy is an affirmative defense 
which may and shouid be pleaded by the defendant In an 
actlon for personal injuries. 

The contention that the action does not He be- 
cause plaintiffs exclusive remedy is in proceedings 
under the workmen’s compensation act is an affirma¬ 
tive defense^® which may and shouid be pleaded by 
the defendant.^® A defendant is entitled to plead 
that plaintiffs cause of action falis within a com¬ 
pensation act, notwithstanding plaintiff alleges that 
the relationship of passenger and carrier existed 
between himself and defendant at the time of the 
injury.^® 

On the one hand, it has been held that the employ- 
er, in an action at law by the employee for a per¬ 
sonal injury, may by plea set up the want of juris- 
diction in the court by reason of the fact that the 
case falis within the provisions of a compensation 
act;®l on the other hand, it has been held that it is 
not proper for the employer to file a plea to the 
jurisdiction of the court, where the court has juris- 


diction of ali actions o£ trespass on the case, but the 
defense that the case falis within the provision of a 
compensation act may properly be raised by a plea 
of the general issue.®^ 

The rule commonly is that where an employer re- 
lies on a compensation act in defense, or on a de¬ 
fense which the compensation act has taken away 
from those not electing to come within it, the bur- 
den of pleading the election to come within,that 
he is a subscriber under,®^ or that he has complied 
with,®5 the act is on the employer. Where the em¬ 
ployee is presumed not to be bound if the employer 
elects not to come within the act, an employer re- 
lying on the defense that the employee was sub¬ 
ject to the act, must allege it®® The claim that 
the plaintiff has elected to proceed under the com¬ 
pensation act must be pleaded to be available as a 
defense.®^ 

Assumed risk, contributory negligence, and negli- 
gence of a fellow employee are usually defensive is- 
sues which must be pleaded by the defendant®® 
Where defendant is required to plead contributory 
negligence as a defense, it has been held that an em¬ 
ployer must plead that he is not within a compensa¬ 
tion act depriving certain employers of that de¬ 
fense.®® Where the compensation act creates a pre- 


87. W.Va-—^Louia v. Smlth-McCor- 
mick Const Co,, 92 S.E. 249, 80 W. 
Va., 169—Watts v. Ohio Valley 
Electric Ry. Co., 88 S.E. 659, 78 W, 
Va. 144. 

88. Cal.—Dalglelsh v. Holt, 287 R2d 
653, 108 C.A.2d 661. 

111.—^Dempster v. New York Gent. R. 

Co., 118 N.B.2d 66, 2 Ill«App.2d 47. 
Mo.—Simmons v. Kansas City Jockey 
Club, 66 S.W.2d 119, 884 Mo. 99. 

Kearley v. St. Ltouis Car Co., 
App., 111 S.W.2d 976, certiorari 
Quasbed State ex rei. St. Louis Car 
Co. V. Hostetter, 181 S.W.2d 568, 
845 Mo. 102. 

S.C.—Googe y. Speaks, 9 S.E.2d 489, 
194 S.C. 206. 

Tenn.—^Hammett v. Vogue, Inc., 166 
S.W.2d 677, 179 Tenn. 284. 
Ooonpatloiial disdases aot 
In action at law by employee 
against employer to recover for non- 
compensable disease resultlng from 
employer^s alleged negligence in fail- 
ure to provide a safe place to work, 
it is not essential to a good com- 
plaint to mention occupational dls- 
eases act, and the pleading of its 
terms does not constitute a good 
answer. 

Ind.—^Dalton Foundries V; JeiXerlea, 
61 N.E.2d 18, 114 Ind.App. 271, fol- 
lowed in Dalton Foundries v. Dean, 
61 N.E.2d 897, 114 Ind.App. 289. 

89. tJ,S.-~Lopez y.t. S., D.a3^-Y., ‘69 
F.Supp. 881—]^lehk6' V,' Certaln- 


Teed Products Corp., D.GN.T., 20 
F.Supp. 920. 

Mo.—^Downey v. Eansas City Gas. Co., 
92 S.W.2d 680, 888 Mo. 803. 

N.T.—Camacho v. Innersprlngs, Inc., 
142 N.Y.S.2d 886. 

S.C.—-Googe V. Speaks, 9 S.E.2d 439, 
194 S.a 206. 

Tenn.—Hammett v. Vogue, Inc., 166 
S.W,2d 677, 179 Tenn. 284. 

90. Or.—Susznik v. Alger Logging 
Co., 147 P. 922, 76 Or. 189, Ann.Cas. 
1917C 700. 

91. Wis.—^Vennen v. New Delis 

Lumber Co., 154 N.W. 640, 161 Wis. 
870, L.R.A.1916A 273, Ann.Cas. 

1918B 298. 

92. IU.—^Beverldge v. Illinois Fuel 
Co., 119 N.E. 46, 283 111. 31. 

S.C.—Ooipus J^oris dted in Googe v. 
Speaks, 9 S.E.2d 439, 444, 194 S.C. 
206. 

Tenn.—Coxpuji Jorls oited in Cope- 
land V. Cherry, 96 S.W.2d 1276, 
1280, 20 Tenn.App. 122. 

71 C.J. p 1500 note 29. 

93. CaL—^Mickel v. Althouse, 176 P. 
61, 88 C.A. 821. 

S.C.—Ooipns Jnxis ot^oted in Googe 
v. Speaks, 9 S.E.2d 439, 445, 194 S.C. 
206. 

71 C.J. p 1601 note 87. 

94 . S.C.—Oorpns dtizis gnoted in 
Googe V. Speaks, 9 S.E.2d 439, 446, 
194 S:C. 206. 

71 C.3r. prlSOl note 81i ‘ 
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95. Md.—Cox V. Sandler^s Inc., 120 
A.2d 674, 209 Md. 193. 

Mass.—^Pell v. New Bedford Gas & 
Edison Light Co., 90 N.E.2d 555, 826 
Mass. 239. 

S.C.—Oorpns Jnsis anoted in Googe v. 
Speaks, 95 S.E.2d 439. 445, 194 S.C 
206. 

71 C.J. p 1501 note 32. 

96. 111.—^Einnan v. Chas. B. Hurst 
Co.. 134 N.B. 72, 301 111, 597. 

S.C.—Oorpns Jnrls Q.noted in Googe v. 
Speaks, 9 S.E.2d 439, 446, 194 S.C. 
206. 

97. N.D.—Schnoor v. Meinecke, 33 N. 
W.2d 66, 76 N.D. 768. 

Aooeptanoe of compensation 
In libel by stevedore against gov- 
ernment under Jones Act for Injuries 
sustained while stowing cargo on a 
govemment operated ship, defense 
that stevedore had accepted compen¬ 
sation under the Federal Employees' 
Compensation Act was not defective 
for failure to allege acceptance of 
compensation under an order of the 
commission. 

U.S.—MlUtano v. U. S„ D.C.N.Y., 65 
F.Supp. 904. 

98. Tex.—Smlth v. Great Atlantic A 
Pacific Tea Co., ClvA.pp., 100 S.W. 
2d 1041. 

99. Tex.—^Dunaway v. Austin St Ry. 
Co., Civ.App., 195 S.W. 1167, error 

i refused. 
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sumption of negligence on the part of the employer, 
he has the burden of pleading as a defense, or in 
mitigation of damages, whatever he must prove to 
overcome the presumption or to mitigate the dam- 
ages.i 

Where a suit is founded on an exception under the 
compensation act,^ or is not founded on the act,® 
a plea founded on the act, or its general applica- 
tion, is insufficient. An answer which does not suf- 
ficiently allege that the employment is within the 
compensation act is insufficienti Although the 
statute abrogates the defense of contributory negli¬ 
gence, defendant may properly plead that plaintiff’s 
negligence was the sole cause of his injuryi A 
defense which fails to allege all of the facts neces- 
sary to show that plaintiff is entitled to compensa¬ 
tion solely under the compensation law is insuf¬ 
ficient and may be strickeni 

An allegation of the declaration or complaint that 
the defendant is an employer subject to the provi- 
sions of the compensation act,*^ or an employer who 
has elected not to come within the act,^ is admitted, 
if not properly denied. 

SwrpVusage. An averment by the employer that 
he is governed by a compensation act may be re- 
jected as surplusage where it amounts to an aver¬ 
ment of a legal impossibilityi 


Inconsistent pleas. Pleas that plaintiff is within 
the operation of a compensation act and that he was 
negligent are not inconsistenti^ 

§ 951. -Reply 

Where the compensation act Is set up as a defense, 
Its Inappllcablllty may be set up by a reply. 

If the compensation act is set up as a defense, it 
may be countered by a reply,^! denying, for ex- 
ample, that the parties have elected to be bound by 
the act,or alleging that the case is within an ex- 
ception.i2 Where the defense is one which an em¬ 
ployer who has not elected to come within the act is 
deprived of, an employee, relying on the act and 
failing to plead it otherwise, must allege the appli- 
cation of the act in his reply.i^ Where the defense 
is that plaintiff accepted compensation, and the 
reply alleges that such settlement was fraudulent, 
the reply may be treated as a bili in equity to set 
aside the settlement.1^ 

§ 952. -Amendments and Supplemental 

Pleadings 

In a proper case, the pleadings may be amended. 

Unless barred by the lapse of time,i® an amend- 
ment of the pleading of an injured employee to show 
liability of the employer under the compensation 
act,!*^ or to show that the employer was not bound 
by the act,i2 may be proper. Where the original 


1. lowa.—^Hunter v. Colfax Consol. 
Coal Co., 154 N.W. 1087, 167 N.W, 
145, 175 lowa 245, L.RJL1917D 15, 
Ann.Cas.l917B 803. 

71 C.J. p 1491 note 21. 

8. Ala.—Gte.rrett v. Gadsden Cooper- 
agre Co., 96 So. 188, 209 Ala. 223. 

71 C.J. p 1501 note 40. 

3. La.—Nash v. Ltongville Lumber 
Co., 88 So. 226, 148 La. 943. 

71 C.J. p 1501 note 41. 

4. N.Y.—^Michel v. American Cinema 
Corporation, 182 N.T.S. 588. 

71 C.J. p 1501 note 42. 

5. Tex.—^Hemandez v. MalakoiX Fuel 
Co., CIvAlPP., 109 S.W.2d 356, error 
dismlssed. 

6. Oontraot 

Defense to wrongful death action 
by widow of employee who was 
kllled whlle working: for defendant in 
forelgn conntry which alleged that 
by his contract of empleyment em¬ 
ployee ha.d agreed that his right to 
compensation would be determined 
under New York workmen*s compen¬ 
sation law failed to allege all facts 
necessary to show that widow was 
entitled to compensation solely imder 
workmen's compensation law, and 
hence did not constitute a complete 
defense. 


N.Y.—Conway v. Hamilton Overseas 
Contracting Corp., 120 N.Y.S.2d 672, 
afflrmed 131 N.Y.S.2d 448, 283 App. 
Div. 1011, reargument and appeal 
denied 134 N.Y.S.2d 585, 284 App. 
Div. 846. 

7- Tex.—Southwestem Portland Ce¬ 
rnent Co. V. Moreno, Com.App., 215 
S.W. 444, 

71 C.J. p 1501 note 43. 

8. 111.—Shomldie v. Brewerton, 234 
IlLApp. 173. 

71 C.J. p 1501 note 44. 

9. 111.—^Dietz V. Big Muddy Coal, 
etc., Co., 105 N.E. 289, 263 111. 480. 

10. Conn.—^Hoard v. Sears, Roebuck 
& Co., 188 A. 269, 122 Conn. 185. 

Or.—Susznik v. Alger Logglng Co., 
147 P. 922, 76 Or. 189, Ann.Cas. 
1917C 700. 

11. 111. —Curran v. Wells Bros. Co., 
205 111.APP. 307, affirmed 117 NJB. 
984, 281 111. 615. 

71 C.J. P 1502 note 48. 

Praud. 

Where plaintiff sued defendant for 
damages at law and defendant plead- 
ed in bar that plaintiff had elected 
his statutory remedy under the com¬ 
pensation act, plaintiff's so-called 
‘*replication’* asserting that he exe- 
cuted written eleotion because of de¬ 
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fendant^s fraud was not a **defensa*' 
but by it plaintiff sought affirmative 
relief by way of cancellation, which 
could only be obtained in equity. 
N.H.—^Dion V. Cheshire Mills, 32 A.2d 
605, 92 N.H. 414, rehearing denied 
37 A.2d 708, 92 N.H. 414. 

18. 111.—Von Boeckmann v. Corn 
Products Reflnlng Co., 113 N.E. 902, 
274 111. 605. 

Mass.—^Pell v. New Bedford Gas & 
Edison Light Co., 90 N.E.2d 555, 
325 Mass. 239. 

13. 111.—^Von Boeckmann v. Corn 
Products Reflning Co., 113 N.E. 902, 
274 111. 605. 

14. Ky.—^Patton v. Stegall, 295 S.W. 
979, 220 Ky. 674, 

15. N.H.—Schofleld v. B. R. Bates & 
Co., 3 A.2d 818, 90 N.H. 3l. 

16. 111.— Davis V. St. Paul Coal Co., 
211 I11.APP. 626, afflrmed 121 N.E. 
181, 286 111. 64. 

17. Kan.—^Kasper v. Kansas City, L. 
& W. Ry. Co., 223 P. 1106, 115 Kan. 
610. 

71 C.J. p 1502 note 53. 

18. TJ.S.—Sandonato v. Carborundum 
Co., D.CN.Y., 19 F.Supp. 655. 

IU.—Stevens v. Illinois Cent. R. Co., 
137 N.E. 859, 306 DI. 370. 
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pctition in an action by an employee stated facts 
sufiScient to show a cause of action tinder the com- 
pensation act, an amendment merely asking relief 
thereunder in the alteraative is proper.^® The an- 
swer may be amended to show workmen*s compensa- 
tion proceedings as a defense to the action .20 

Refusal to permit an amendment is not error 
where such amendment is not necessary and where 
its refusal does not prejudice the applicant ,21 as 
where it is sought to amend the complaint to add 
a cause of action based on a statute which is not 
applicable .22 Refusal to permit an amendment of 
the complaint to correct an allegation that plain- 
tiff was an employee of the defendant has been held 

error,23 

§ 953. -Demurrer or Exception 

A complaint Is subject to a demurrer where It ap- 
pears on Its face that plalntifT^s exclusive remedy Is by 
way of compensatlon proceedings. 

Where it appears from the face of the complaint 
or petition for damages for personal injuries that 
plaintiff^s sole remedy is by way of compensation 
proceedings, the petition or complaint is subject to 
a demurrer or motion to dismiss;^^ but a complaint 
is not subject to dismissal or to a general demurrer 
where it does not appear from the complaint as a 
matter of law that the claim is exclusively one for 
compensation proceedings.^^ Where the practice is 
authorized by statute, the employer, without answer- 
ing the averments of fact in the statement of claim. 


may set up by his aflSdavit of defense the claim that 
the compensation act provides the sole remedy.^® 
Although an injured employee may have a right to 
compensation under a compensation act, his plead- 
ing is not subject to demurrer27 or exception of no 
cause of actiones for failure to allege that he has 
not received compensation under the statute. 

A demurrer to an answer setting up the work- 
men’s compensation act is properly overruled where 
the complaint shows that the claim falis within the 
operation of the act^® 

In accordance with general rules, allegations of 
fact,30 but not of law,3i are treated as admitted on 
a demurrer. 

§ 954. -Issues, Proof, and Variance 

QenerarI rules as to Issues, proof, and variance apply 
In actions for personal injuries by an employee agafnst 
his employer. 

General rules as to issues, proof, and variance ap¬ 
ply in an action by an employee against his em¬ 
ployer for personal injuries.®^ Inasmuch as every 
fact material to the employee’s cause of action, if 
put in issue, must be proved, an allegation that the 
employee was exercising due care,33 or that the 
employer elected not to come within,®^ or failed to 
comply with,3® the compensation act, if put in is¬ 
sue, must be proved by plaintiff; but plaintiff need 
not prove what is not put in issue by a proper de- 
nial3® or that which is mere surplusage with respect 
to his action.37 


19. U.S.—^Blount V. Elansas City 
Southern Ry. Co., D.C.La., 5 P.2d 
967. 

20. N.T.—Dale V. Derdlger, 146 N.T. 
S.2d 819, 1 A.D.2d 736. 

21. Mass.—^Engra v. Sparks, 51 N.B. 
2d 984, 816 Mass. 120. 

22. Mass.—^Pell v. New Bedford Gas 
& Edison Ligrht Co., 90 N.E.2d 555, 
325 Mass. 239. 

23. CaJL—Jackson v. Padflc Gas & 
Elee. Co., 212 P.2d 591, 95 C.A.2d 
204. 

24. Ga.—^Bartram v. City of Atlanta, 
30 S.E.2d 780, 71 Ga.App. 313— 
Maloney v. Elrby, 172 S.E. 683, 48 
Ga.App. 252. 

Mo.—Kearley v. St. Louls Car Co., 
App., 111 S.W.2d 976, certiorari 
Quashed State ex rei. St. Louis Car 
Co. V. Hostetter, 131 S.W.2d 558, 
345 Mo. 102. 

N.C.—^MeCune v. Rhodes-Rhyne Mfgr. 
Co., 8 S.B.2d 219, 217 N.C. 351. 

Pa.—^Zagozan v. Testa Bros., Inc., 
Com.Pl., 35 WestLi.J. 189. 

71 C.J. p 1502 notes 66, 57. 

25. U.S.—^Baham v. Eagle Indem. Co., 
D.C.Iia., 78 F.Supp. 665—Mapes v. 
Massey-Harris Co., D.C.N.T., 19 P. 


Supp. 667—Sandonato v. Carhorun- 
dum Co., D.CN.T., 19 P.Supp. 655. 

Cal.—Garcia v. Yedor, 154 P.2d 1, 67 
C.A2d 367. 

Ga.—^Berkeley Granite Corp. v. Cov- 
Ington, 190 S.E. 8, 183 Ga. 801. 

Reld V. Lummus Cotton Gin Co., 
197 S.E. 904, 58 Ga.App. 184. 

Kan.—^Robinson v. Mulier, 309 P.2d 
651, 181 Ean. 150. 

Lia.—Clark v. Southern Eraft Corp., 
App., 200 So. 489. 

N.C.—Allen v. American Cotton Mills, 
176 S.E. 98, 206 N.C 704. 

Okl,—Southwestem Bell Tei. Co. v. 
Ward, 193 P.2d 569, 200 Okl. 816— 
Liongr Const. Co. v. Poumier, 123 P. 
2d 689, 190 Okl. 361. 

Pa.—Scanlon v. Cauley, 64 A.2d 763, 
361 Pa. 413. 

S.D.—^Johnson v. Concrete Materials 
Co., 16 N.W.2d 4, 70 S.D. 95. 

Yt—^Brace v. Rashaw, 45 A.2d 207, 
114 Vt 366. 

26. Pa.—^Petters v. Robinson, 15 Pa. 
Dist. Sc Co. 403. 

27. Nev.—^Day t. Cloke, 215 P. 386, 
47 Nev. 76. 

28. U.S.—^Hogran v. Buja, D.C.Lia., 
262 F. 224. 


29. N.T.—Wagrner v. American 
Bridgre Co., 168 N.T.S. 1043, 172 
App.Div. 876. 

71 C.J. p 1602 note 61. 

30. Cal.—Seymour v. Setzer Porest 
Products, 268 P.2d 1084, 124 aA.2d 
608. 

Ind.—Strickler v. Sloan, App., 141 N. 
E.2d 863. 

31. Ind.—Strickler v. Sloan, supra. 

32. Mo.—^McKay v. Delico Meat 
Products Co., 174 S.W.2d 149, 361 
Mo. 876. 

33. Me.—Nlcholas v. Polsom, 110 A. 
68, 119 Me. 176. 

71 C.jr. p 1502 note 68. 

34. IlL—^Bames v. Illinois Puel Co., 
119 N.E. 48, 283 111. 173. 

71 C.J. p 1502 note 69. 

35. Ind.—^Talge Mahogany Co. v. 
Burrows, 130 N.E. 865, 191 Ind. 167. 

3& IU.—^Haynes v. Saline County 
Coal Co., 206 ULApp. 264. 

37. Mich.—Noble v. Detroit Taxicab 
& Transfer Co., 192 N.W. 709, 222 
Mich. 414. 

71 C.J. p 1602 note 72. 
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A plea of the general issue by the employer puts 
in issue every fact necessary to sustain the em- 
ployee*s action, including an allegation by the em- 
ployee that he was exercising due care,88 and an 
allegation that the employer had elected not to come 
within the compensation act.39 A general denial 
by the employer likewise puts in issue every ma- 
terial allegation of the employee^s complaint, in¬ 
cluding an allegation that the employer failed to 
comply with the act.^® An averment by the em- 
ployee which is neither admitted nor proved is un- 
availing;^^ and a defense which the employer might 
set up under the plea of the general issue, but does 
not, is waived.^^ 

Plaintiff must plead and prove negligence or 
fault on the part of the employer proximately caus- 
ing his injury.^5 Ordinarily it is for defendant to 
plead and prove that plaintiif's cxclusive remedy is 
by way of compensation proceedings but it has 
been held that, where the complaint alleges an em- 
ployer-employee relationship, plaintiff must allege 
and prove that the action is not within the provision 
of the statute making compensation proceedings the 
cxclusive remedy>5 

In an action at common law for injuries receivcd 
by a workman, where the evidence makes out a 
case, not at common law but under the compensa¬ 
tion act, if the charge of variance is properly raised 
by the employer it is fatal to the actioni® An al¬ 
legation by the employee that the employer elected 
not to come within the compensation act is not 


101 C.J.S. 

varied by proof which is consistent with such non- 
election^'^ or is inconsistent as to an immaterial part 
of the allegation which may be rejected as mere 
surplusage;^® but where the employee did not al¬ 
lege that the employer elected not to come within a 
compensation act proof of the nonelection would be 
at variance with the pleading.^® 

It has been held that it is for plaintiff to allege 
and prove that his employer did not carry compen¬ 
sation insurance.5® Pleading and proof that the 
employer did not carry workmen’s compensation In¬ 
surance has been held improper where the employer 
does not plead contributory negligence, negligence 
of a fellow servant, or assumption of risk.5i 

The fact that the complaint fails to allege an 
agreement to pay for the Services does not render 
it insufl&cient to support evidence of an employee- 
employer relationship.®* 

§ 955. Evidence 

Presumptions and burden of proof are discussed 
infra § 956. The admissibility of evidence is con- 
sidered infra § 957, and its weight and sufl&ciency 
infra § 958. 

Examine Pocket Parts for later cases. 

§ 956. -Presumptions and Burden of 

Proof 

An employee sulng his employer at common law for 
personal Injuries has the burden of proof as to the ele- 


38. Me.—Nicholas v. Folsom, 110 A. 
68, 119 Me. 176. 

39. ni. —^Barnes v. Illinois Fuel Ck>., 
119 N.S3. 48, 288 JXL 178. 

40. Ind.—Talge Mahogaxxy Co. r. 
Burrows, 130 N.B. 865, 191 Ind. 
167. 

71 C.J. p 1602 note 66. 

41. Or.—^Lamxn y. Silver Falis Tim- 
ber Co., 277 P. 91, 286 P. 527, 
291 P. 375, 188 Or. 468, appeal 
dismissed 51 S.Ct. 214, 282 U.a 
812, 76 L.Bd. 727. 

42. 111.—■Woltt V. Foote Bros. G^eax 
& Mach. Co., 207 IU.App. 811. 

43. U.S.—Union Oil Co. of CaU- 
fornia v. Hunt, dCLAOr., 111 F.2d 
269. 

ICy.—^Fltch V. Mayer, 258 S.W,2d 928 
—^Harlan Central Coal Co. y. Oem- 
ineno’s Adm’r, 178 S.W.2d 217, 296 
Siy. S28—Ward y. Marshall, 168 S. 
W.2d 348, 293 Ky, 18—^Liay*s Adm'r 
V. Harlan Producers Coal Corp., 
90 S.W.2d 716, 262 Ky. 612. 

S.D.—^Voet y. Lampert Lumber Co., 
15 N.W.2d 579. 70 S.D. 142. 

Tex.—Great Am. Indem. Co. v. Bla- 
key, Civ.App., 107 S.W.2d 1002, er¬ 


ror dismissed—Smlth y. Great At¬ 
lantic & Pacific Tea Co., Ciy.App., 
100 S.W.2d 1041, error dismissed— 
Cate y. Orflc Gaaoline Production 
Co., ClvJlpp., 78 S.W.2d 685, error 
refased. 

Utah.—Peterson y. Sorensen, 65 P.2d 
12, 91 Utah 507. 

44. U.S.—Muir y. Kessinger, D.C. 
Wash., 85 F.Supp. 116, cause re- 
manded on other grounds, C.C1A., 
121 F.2d 456. 

Cal.—^Popejoy y. Hannon, 281 P.2d 
484, 87 a2d 159. 

m. —^Mueller y. Blm Park Hbtel Co., 
68 N.B.2d 365, 891 111. 891. 

Mo.—Bllesood y. Brashear Freifirht 
Lines, 162 S.W.2d 628, 286 MoApp. 
971—Kearley y. St Louls Car Co., 
App., 111 S.W.2d 976, certiorari 
quashed State ex rei. St Louls 
Car Co. y. Hostetter, 131 S.W.2d 
558, 845 Mo. 102. 

N.T,—^Murphy v. Blmwood Country 
Club, 60 N.T.S.2d 83L 

Tenn.—Pikeville Fuel Co. y. Marsh, 
232 S.W.2d 789, 34 Tenn.App. 82. 

45. U.S.—Sinclair Reflningr Co. y. 
Howell, C.A.Ala., 222 F.2d 687. 
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Pa.—^Zagozan y. Testa Bros., Inc., 
Com.Pl., 35 WestUJ. 189. 

BaUroad employee 
Machinist^s helper in railroad 
roundhouse suins for injuries under 
employers' llabllity act must allege 
cuid prove himself exempted from 
workmen*a compensation act 
Ind.^hlcago, M. St P. & P. R. Co. 
y. Cox, 7 N.F.2d 1008, 103 Ind. 
App. 864. 

46. 111.—0'Brien v. Chicago City Ry. 

Co., 220 I11.APP. 107. 

47- 111.—Garrett v. Anglo-American 
Provision Co., 205 IllA.pp. 411. 

48. IlL—Cyrulik v. Ritchey Coal Co., 
216 lUApp. 254. 

49. ni.—Wachuta y. Chicago Rys. 
Co., 222 IlLApp. 329. 

5a CaL—Wessell v. Barrett 144 P. 
2d 666, 62 aA2d 374. 

51. Tex.—Dial v. Wilke, Civ.App., 
127 S.W.2d 879, error refused— 
Sonken-Galamba Corp, v. Hillman, 
Civ.App., 111 S.W.2d 868, error dis¬ 
missed. 

52. CaL—^Rideaux v. Torgrixnson, 86 
P.2d 826, 12 a2d 688. 
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ments of his casSi such as that his Injury was the prox!* 
mate resuit of the employer*s negIFgence or fault. 

In accordance with general rules governing ac- 
tions by employees against their employers to re- 
cover damages for injuries, where, notwithstand- 
ing the existence of a compensation statute, an em- 
ployee chooses to bring an action at law against 
his employer for damages, he has the burden of 
proving his case by a preponderance of evidence.®® 
Where plaintiff seeks to escape the application of a 
provision of the compensation law making compen¬ 
sation proceedings the exclusive remedy, he must 
Show that he is within an exception to the stat- 
nttM 

Where a. compensation act provides that an in- 
jured employee, instead of applying for compensa¬ 
tion, may at his option sue at law, where certain 
specified elements coexist, the employee must prove 
that the elements specified actually coexist in the 
particular case.®® Where the employee*s right to 
sue at law depends upon his having first made an 
application for compensation, a plaintiff showing 


that he has first applied for compensation under 
the act must prove the facts bringing him within the 
exceptions authorking a suit at law.®® Where the 
employer is presumed to accept the act, the em¬ 
ployee bringing an action at law for damages on the 
theory that the employer has rejected the act must 
prove that the employer has rejected the act,®*^ or 
has failed to comply with the provisions thereof,®® 
as by failing to keep in force compensation In¬ 
surance.®® 

Where the employer has accepted the provisions 
of the compensation act, the burden is on the em¬ 
ployee to show that the doctrine of voluntary as- 
sumption of risk®® or contributory negligence®^ is 
inapplicable to the case. 

Where the employer relies on particular matters 
of defense, in order to defeat the action the employ¬ 
er has the burden of establishing those matters.®® 
Ordinarily the burden is on defendant to prove the 
defense that compensation proceedings are plaintifiPs 
exclusive remedy.®® Where the employer relies on 
the defense that the employee has elected to accept 


63. Ma^s.—Greem v. Ck>heQ, 11 N,B. 
2d 492» 298 Mass. 489. 

NJI.—^Dube V, Robinson» 80 A.2d 482, 
92 N.H. 812. 

Okl.—^Ice V. Gardner, 88 P.2d 878, 
183 Okl. 49S. 

Wls.—Dry Goods Co. v. Indus¬ 
tria! Commlsslon, 268 N.W. 886, 
217 Wls. 76. 

64. 111.—Wm (Mueller) v. 1527-31 
Wicker Park Ave. Bldgr. Corp., 68 
N.E.2d 296, 824 Ill.App. 264. 

Mo.—^Metzinger v. H, A. Dalley, Inc., 
216 S.W.2d 480. 358 Mo. 689. 

71 C.J. p 1603 note 88. 

55. Cal.—^Helme v. Great Western 
Mining Co., 186 P. 610, 48 C.A. 
416. 

71 C.J. p 1508 note 89. 

Willfiilness; gross negleot 
In action for employee’s death 
caused by burns from explosion, 
plaintiff had to show wlUfulness or 
gross neglect. 

U.S.—^Bonner v. Texas Ca, C.CAl. 
Tex., 89 F.2d 291. 

66. Or.—Jenklns v. Carman Mfg. 
Co.. 156 P. 708, 79 Or. 448. 

71 C.J. p 1608 note 90. 

67. IlL—^Barnes v. Illinois Fuel Co., 
119 N.B. 48, 288 111. 178. 

71 C.J. p 1604 note 91. 

68. Mo.—Osagera v. Schaff, 240 S.W. 
124, 126, 298 Mo. 888. 

N.T.—^Barone v. Brambach Plano Oo., 
167 N.Y.S. 988, 101 Misc. 669. 

69. N.T.—Kuhn v. P. J. ' Carllp 
Const Co., 8 N.B.2d 300, 2*74/N.T. 
118, rearguxheht denled 'and rteinlt- 
titur axaeaUed 14 ^,B.2d 20< '^77 N.* 

' T. 661.' ‘ ^ •' - i--- 


W.Va.—Corpus OTuris oitad ia. Pergu- 
son V. Pinson, 50 S.E.2d 476, 478, 
181 W.Va. 691. 

71 C.J. p 1604 note 98. 

60. N.H.—^Fasekis v. J. J. Newbury 
Co., 44 A.2d 817, 98 N.H. 468. 

71 C.J. p 1604 note 94. 

Burden of noaAssamptloii of rlsk 
Where employer had accepted the 
provisions of the employers’ lia- 
billty and workmen*8 compensation 
acts but injured employee elected to 
bring an action .for damages against 
employer, burden of nonassumption 
of risk rested upon the employee. 
N.H.—^Rosedoff v. Consolidated Ren- 
dering Co., 47 A.2d 574, 94 N.EL 
114. 

61. Me.—Nadeau v. Carlbou Water, 
Light & Power Co., 108 A. 190, 118 
Me. 825. 

62. Alcu—^Pound V. Gauldlng, 187 So. 
468, 237 Ala. 387. 

71 C.J. p 1504 note 97. 

Contributory negUgenoe 
N.H.—^Demers v. Becker, 23 A.2d 876, 
91 N.H. 619. 

63. TT.S.—Ivancik v. Wrlght Aero- 
nautical Corp., D.C.N.J., 68 F.Supp. 
270. 

Cal,—^Popejoy v. Hannon, 281 P.2d 
484, 87 a2d 169. 

Meloy v. Texas Co., 263 P.2d 897, 
121 CA>2d 691. 

Conn.—Johnson v, Robertson Bleach- 
ery & Dye Works, 74 A.2d 196, 
136 Conn. 69^. 

111.—Mueller v. Elm Park Hotel Co., 
ifiS kB.2d ^91 m 891. 

Thleme v. B^arrls, 165 N.E.2d 778, 

' W IlLApp.'676.‘' •; 

Mo.—McBaniel" -v. Kert, 268 S.W.2d 


629, 364 Mo. 1—McKay v. Delica 
Meat Products Co., 174 S.W.2d 149. 
851 Mo. 876. 

N.J.—^Dailey v. Mutual Chemical Ca 
of America, 16 A.2d 567, 126 N.J. 
Law 465, afflrmed 19 A.2d 778, 126 
N.J.Law 426. 

N.T.—Warney v. Board of Educa- 
tlon of School Dist. No. 6 of Town 
of Irondequoit, 49 N.E.2d 466, 290 
N.T. 829. 

Amold V. Wrlght, 79 N.T.S.2d 
720. 

Ohio.—Fltzgerald v. Chemical Serv¬ 
ice Corp., 84 N.E.2d 754, 84 Ohio 
App. 423. 

Okl.—Oklahoma Steel Castlngs Co. v. 

Banks, 74 P.2d 1168, 181 Okl. 508. 
Tex.—^:!lark v. Levlngston Shipbulld- 
ing Co., Civ.App., 226 S.W.2d 212, 
error refused no reverslble error. 

Order of pzoof 

In negllgence action against an 
employer and a suppiler of defective 
oU for personal injuries, burden was 
not on defendants to establish thai 
employee’8 action was under work- 
men'8 compensation act, and not un¬ 
der common law, untll after em¬ 
ployee had made out a prima facie 
case of liability for cofiimon-law neg¬ 
llgence. 

Tenn.—Watson v. • Borg-Wjurner 
Corp., 228 S.W.2d 1011, 190 Tenn. 
.209. 

Compensation law of aaother state 
Where employer relled on work- 
men’s compensation act of Mlssourl 
to relieve him from commcm-law lia¬ 
bility to emplctyee for Injuries sus- 
tained in Ohio 'allegedly a^ resuit of 
employer*s negllgence, employer had 
burden of establishing that plaln^ff 
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compensation, rather than to proceed at law, the 
burden is on the employer to prove such election.®^ 
An employer rel)dng on the defense of contributory 
negligence has been held to have the burden of prov- 
ing that the case is not within the statute depriving 
him of such defense.^® 

Where it is presumed that the employer author- 
ized the execution and presentation of certain writ- 
ings in which it was stated that the employer reject- 
ed the compensation act, the burden of proving that 
the writings were not authorized is on the employ¬ 
er.® 6 An employer who has rejected the compensa¬ 
tion act may have, in an action by the employee at 
law, the burden of rebutting a prima facie case 
made by the employee.®^ Where there is a presump- 
tion that an employer^s rejection of a compensation 
act, prior to the time of an accident, continues down 
to the time of the accident in the absence of evi- 
dence to the contrary, it is held that the burden of 
proving that the rejection of the act was waived is 
on the employer.®® 

General presumptions and inferences of faci ap- 
ply in actions by employees against employers for 


personal injuries.®® Where the injuries on which 
the action is based arise out of peculiar conditions 
of the employment, it may be presumed that those 
conditions existed with the permission of the em¬ 
ployer so as to constitute the injury one “arising 
out of and in the course of” employment, and ac- 
cordingly an injury compensable under the act 
rather than an injury for which damages may be 
sought in an action at law.^® The presumption 
that another person working on the premises of the 
employer is another employee goes out of the case 
where positive evidence that he is not an employee 
is presented.'^^ 

It has been held that there is no presumption that 
the workmen’s compensation statute applies;*^® but 
it has also been held that it is presumed that such 
statute applies where there is an employer-employee 
relationship75 and the trade or business is within 
the statute.*^^ 

An election by the parties to accept the compensa¬ 
tion act has been presumed,7® but there is author- 


was a resident of Missouri and was 
insured under Missouri workmen’s 
compensation act. 

Ohio.—^Fitzgerald v. Chemical Serv¬ 
ice Corp.. 84 N.B.2d 754, 84 Ohio 
App. 423. 

Postlng of notices 

In action by employee against em¬ 
ployer for personal Injxiries, em¬ 
ployer, in order to defeat employee’s 
right to recover, on ground that 
employee*s exclusive remedy is under 
workmen's compensation law, must 
Show that notlces requlred by the 
law were posted. 

N.T.—Warney v. Board of Bducation 
of School Dlst. No. 5 of Town of 
Irondequolt, 49 N.E.2d 466, 290 
NX 329. 

Vespa V. Herald Co., 49 N.T.S.2d 
848, 267 App.Dlv. 1086. 

Buxden. m«t; by plainturs admlssion 
U.S.—De Martino v. Bethlehem Steel 
Co., aC.AMass., 164 F.2d 177. 

84. Ind.—^Talge Mahogany Co. v. 
Burrows, 130 N.B. 866, 191 Ind. 
167. 

65. Tex.—^Bvans v. Phipps, 259 S.W. 
2d 723, 162 Tex. 487. 

66. Kan.—^Rlckel v. Atchison, T. & 
S. F. Ky. Co., 179 P. 660, 104 Kan. 
453. 

67. lowa.—^Mitchell v. Swanwood 
Coal Co.. 166 N.W. 391, 182 lowa 
1001—^Hunter v. Colfax Cons. Coal 
Co., 167 N.W. 145, 176 lowa 246. 
]li.iLA.1917D 15, Ann.Cas.l917B 803. 

68. Xnd.—Jones v. Princeton Coal 
Co., 189 N.B. 202, 203, 140 NJB2. 438, 
65 XoduApp. 468. 


69. U.S.—Pulley V. Peter Kiewit 
Son’s Co., C.A.I11.. 223 P.2d 191. 

7a N.T.—Barone v. Brambach Piano 
Co., 167 N.T.S. 933, 101 Misc. 669. 
71 C.J. p 1503 note 82. 

71. Tex.—^Aldridge v. General Mills, 
Civ,App., 188 S.W.2d 407. 

72. U.S.—Young v. Schmitt, D.C.Mo., 
26 F.Supp. 905. 

In Georgia 

(1) Where pleadings or issues 
make it appear affirmatively that 
employer and employee would ordi- 
narily come under workmen's com¬ 
pensation law, there is a presump¬ 
tion that they come under Its exclu¬ 
sive remedies; but where it appears 
that employer and employee are or 
are not an employer and employee as 
defined in workmen’s compensation 
law, and nothing else appears to in¬ 
dicate that action is one coming un¬ 
der its provisions, there Is no pre¬ 
sumption which plaintife must nega¬ 
tive in order to maintain an action 
not covered by the law. 

Ga.—^Flint Blec. Membershlp Corp. v. 
Posey, 51 S.B.2d 869, 78 Ga.App. 
697. 

(2) Mere existence of employer- 
employee relationship raises no pre¬ 
sumption that the parties are subject 
to the workmen's compensation act. 
Ga.—^Reid v. Lummus Cotton Gin Co., 

197 S.B. 904, 58 Ga.App. 184. 

73- Ala.—^Pound v. Gaulding, 187 So. 
468, 237 Ala. 887. 

N.M.—Christensen v. Dysart, 76 P.2d 
1, 42 N.M. 107. 

W.Va.—^Perguson v. Pinson, 50 S.B. 
2d 476, 131 W.Va. 691. 

426 


XndepeadeiLt oontraotor 
Where the industrial commission 
found that plalntiff was an inde- 
pendent contractor, no appeal was 
taken, and, in an action for injuries, 
there was no evidence that the par¬ 
ties stood in the relationship of 
master and servant or employer and 
employee, the provision of the work- 
men’s compensation act that every 
employer and employee shall be pre¬ 
sumed to have accepted the provi¬ 
sions of that act had no application. 
N.C.—Odum V. National Oil Co., 196 
S.B. 823, 213 N.C. 478. 

74. Okl.—^Dixie Cab Co. v. Sanders, 
284 P.2d 421. 

75. 111.—Connibol v. Mt. Olive & 
Staunton Coal Co., 211 IllApp. 32. 

lowa.—^Doyle v. Dugan, 295 N.W. 128, 
229 lowa 724. 

N.C.—^Tscheiller v. National Weaving 
Co., 199 S.E. 623, 214 N.C. 449. 
XUeotloiL by employee 

(1> It may be presumed under cer¬ 
tain evidence that the employee has 
accepted the act. 

Ky.—^Kentucky Road Oiling Co. v. 

Sharp, 60 S.W.2d 535, 244 Ky. 167. 
71 C.J. p 1503 note 85. 

(2) The failure of lowa employer 
to carry compensation Insurance as 
reauired by compensation act gave 
injured employee an election to pro¬ 
ceed under the act or to collect 
damages at common law, but in ab¬ 
sence of filing of notice of election 
within reauired time, an election by 
the employee to proceed under the 
act would be presumed by law. 

U.S.—Severson v. BAnford Tri-State 
AirUnes, aCJLMinn., 106 F.2d 622, 
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ity that such an election will not be presumed.^® 
The employer*s acceptance of a compensation act is 
not to be presumed from the employer*s failure to 
file with the compensation commission, prior to the 
accident, notice that the employer would not be 
bound by the act, where it appears that the compen¬ 
sation commission did not come into existence until 
after the time of the accident.^*^ Where there is 
cvidence that certain documents werc accepted by a 
state officer as indicating the election of the em¬ 
ployer not to come within the act, it may be pre¬ 
sumed that the execution and the presentation of 
such documents were authorized by the employ- 
er,78 and, where there is evidence to the efTect that 
the employer had, prior to the time that the acci¬ 
dent occurred, excepted itself from the operation of 
the act, it may be presumed that the exception con- 
tinued to the time that the injury was sustained.^® 

It may be presumed that the employer has com- 
plied with the provisions of the compensation law.®® 
Provisions of an existing compensation statute re- 
quiring the employer “to secure the payment of 
compensation” have been held to g^ve rise to the 
presumption that the employer has complied with 
this statutory duty.^i 

Negligence. Presumptions and burden of proof 
as to the employeris negligence are discussed supra 
§ 944. 


§ 957. -Admissibility 

Competent evidence, relevant to a materlal Issue, Is 
admissible in a civll suit for damages for personal in¬ 
juries by an empioyee against an employer In a jurls- 
diction where there is a workmen’8 compensation statute. 

In accordance with the rules governing the ad¬ 
missibility of evidence in civil actions generally, 
competent evidence, relevant to a material issue, ie 
admissible in a common-law action by an empioyee 
for personal injuries against an employer in a juris- 
diction where there is a workmen’s compensation 
statute,*^ and evidence which is not competent, 
relevant, and material is not admissible.S3 Evidence 
which is inadmissible for some purposes may be ad¬ 
missible for other purposes.®^ 

Evidence which is competent and material on the 
issue of negligence may be admissible on behalf of 
the employer,85 and competent evidence, tending to 
Show that the particular case is governed by pro¬ 
visions of the compensation act, entitling the em¬ 
pioyee to compensation rather than to recover dam¬ 
ages at law, is admissible.*® Accident reports of 
an employer may not, however, be admissible in evi¬ 
dence as admissions of, and against, the employer,*^ 
and evidence relating to the employeris rejection of 
the compensation act may not be admissible for the 
purpose of indicating the scope and meaning of the 
act itself.*® 


certiorari denled 60 S.Ct. 514, 309 
XJ.S. 660, 84 Li.Ed. 1008, rehearing 
denled 60 S.Ct. 607, 809 U.S. 696, 

84 KEd. 1036. 

Hxoeptloa. 

Workmen’s compensation law pro- 
vlslon creatlng presumption of ac¬ 
ceptance of law by every empioyee, 
'^inless otherwise speciflcaJly ez- 
cepted’* does not comprehend an ex¬ 
ception by vlrtue of bazardous occu- 
patlon act but refers merely to any 
speolflc exception in workmen’s com¬ 
pensation act itself. 

U.S.—^Macarages v. Raymond Con¬ 
crete Pile Co., C.A.Fla., 220 P.2d 
891. 

76. La.—^Ballard v. Stroube Brug 
Co., App., 10 So.2d 532. 

77. Mo.—Wairen v. American Car & 
Poundry Co., 88 S.W.2d 718, 827 
Mo. 756. 

78. Kan.—^Rlckel v. Atchlson, T. & 
S. P. By. Co., 179 P. 660, 104 Kan. 
458. 

78. Ind.—Jones v. Princeton Coal 
Co., 189 N.E. 202, 140 N.E. 438, 

85 Ind.App. 468. 

80. Tenn.—Pikeville Fuel Co. v. 
Marsh, 232 S.W.2d 789, 34 Tenn. 
App. 82^—Copeland v. Cherry, 95 
S.W.2d 1275, 20 T6nnA.pp. 122. 

81. N.T.—^Barone v. Brambach Plano 
Co., 167 N.Y.S. 988, 101 Mlsc. 669. 


88. Ind.—^Pinnell-Dulin Lumber Co. 
y. Day, 13 N.E.2d 851, 106 Ind. 
App. 62. 

N.T.—Wamey v. Board of Ed. of 
School Dist. No. 5 of Town of 
Irondequoit, 49 N.E.2d 466, 290 

N.T. 329. 

71 C.J. p 1604 note 8. 

Age 

In action for injuries against de¬ 
fendant covered by the workmen's 
compensation act where plalntifC 
sought to avoid the act on ground 
that he was under sixteen years of 
age at the time of the accident, 
testimony of plaintiff as to his own 
age and as to his previous state- 
ments on the same subject was ad¬ 
missible. 

N.D.—Schnoor v. Melnecke, 40 N.W. 
2d 803, 77 N.D. 96. 

Number of esnployees 
In employee^s personal InJury ac¬ 
tion against employer which alleged- 
ly carried no compensation Insur¬ 
ance, statements elicited from em- 
ployee’s wltnesses that they had 
worked for employer at and prior to 
time of Injury, admittedly showlng 
that employer had requisite number 
of employees to render It ellglble to 
carry such Insurance, were admis¬ 
sible. 

Tex.—Sonken-Galamba Corp. v. HUI- 
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man, ClvAipp., 111 S.'W’.2d 863, er¬ 
ror dismlssed. 

83. Cal.—Hicks v. Ocean Shore R. 
R., 117 P.2d 860, 18 a2d 778. 

Ind.—Toni v. Ringan & Co., 15 N.E. 
2d 80, 214 Ind. 611. 

Mo.—^Metzlnger v. H. A. Dalley, Inc., 
216 S.W.2d 480, 358 Mo. 689. 

84. Mich.—^Downs v. Fowler, 167 N. 
W. 856, 201 Mich. 659. 

85. Okl.—Bagle Creek 011 Co. v. 
Gregston, 226 P. 889, 99 Okl. 181. 

88b N.J.—Watson v. Stagg, 158 A. 

820, 108 N.XL.aw 444. 
imion oontraot 

In personal injury action by union 
musician employed at restaurant 
where defendant restaurant claimed 
that plaintifC was Its empioyee and 
was limlted to claim under work- 
men’s compensation act, a contract 
purporting to be a contract of em- 
ployment negotiated and executed by 
or for a union representing em¬ 
ployees was admissible Irrespective 
of whether it had been signed by 
plaintllf. 

D.O.—^Earle Restaurant v. 0’Meara, 
160 F.2d 276, 82 U.S.App.D.C. 49. 

87. Mass.—Gerry v. Worcester Con- 
sol. St. Ry. Co., 148 N.B. 694, 248 
Mass. 669. 

88. Or.—HofCman Broadway 
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Evidence that the employer^s failure to carry 
Insurance was not deliberate is properly rejected 
as immaterial.®^ When the employer fails to in- 
sure against liability to pay compensation to its em- 
ployees under the act, evidence as to the efforts 
made by the employer to take out Insurance is in- 
admissible,30 as is evidence that the employer has 
been previously acquitted when proceeded against 
imder the penal provisions of the compensation 
act.9i Where contributory negligence is not a de¬ 
fense, evidence to show such negligence is not ad- 


missible.^^ 

§ 958. -Weight and SuflBciency 

General rules ae to weight and sufflciency of evidence 
apply In actiona by employees for pereonal Injuries, 

General rules are applicable to questions of the 
weight and sufflciency of evidence where an em- 
ployee sues at law to recover damages for injuries 
rather than proceeding for compensation under 
the statute.®^ The degree of proof required to 
show that defendant has rejected the compensation 


Hazelwood, 10 P.2d 849, 11 P.2d 
814, 189 Or. 619, 88 A.L.R. 1008. 

89. CaJ.—^Hicks v. Ocean Shore B. 
R., 117 P.2d 850, 18 a2d 778. 

90. Cal.—Soria v. Cowell PortJand 
• Cernent Co., 277 P. 1061, 99 CJL 

108. 

91. CaL—Soria v. Cowell Portland 
Cernent Co., supra. 

92. Cal.— winica V. Ocean Shore R. 

R. , IIT P.2d 850, 18 a2d 778. 

'93. U.S.—General Motors Corp. v. 
Holler, CCJLMo., 160 F.2d 297— 
Schantz v. American Dredglng Co., 
C.CLA.Pa.. 188 F.2d 584. 
^a.--Carraway Methodiat Hospital 
V. Pitts, 67 So.2d 96, 256 Ala. 666— 
Pound V. Gauldlng, 187 So. 468, 237 
.Ala. 887. 

lowa,—Doyle v. Dugan, 296 N.W. 128, 
229 lowa 724. 

Ky,—R. B. Tyler Co. v. Cantrell, 187 

S. W.2d 401, 281 Ky. 718. 

Mass.—Grant v. Carlisle, 101 N.B.2d 
376, 328 Mass. 26—^Taylor v. New- 
comb Baking Co., 69 N.B.2d 298, 
317 Mass. 609—Starr V. Chafltz, 57 
KE.2d 667, 317 Mass. 227. 

K.H.—Johnson v. National Biscult 
Co., 69 A.2d 703, 96 N.H. 44. 

N.T.—Vespa v. Herald Co., 49 N.T.S. 

2d 348, 267 App.Div. 1036. 

Pa.— ^Teets v. Crescent Portland Ce¬ 
rnent Co., 186 A. 873, 123 Pa.Super. 
86 . 

Tenn.—Caln v. Sisk, 72 ^.W.2d 1061, 
18 TemiuApp. 84. 

Utah.—^Buhler v. Maddlson, 140 P,2d 
933, 106 Utah 89. 

W.Va.—Allen v. Ralelgh-Wyoming 
Mining Co., 186 S.B. 612, 117 W.Va. 
631. 

71 aJ, P 1606 note 12. 

Bvldenoe held soflloleiLt 

(1) To support recovery. 

AriJE. —^Haralson v. Rhea, 269 P.2d 
246, 76 Aris. 74. 

Ky.—Burk Hollow Coal Co. v. Bilis, 
190 S.W.2d 888, 800 Ky. 785—Har- 
lan Ridgeway Min. Co. v. Jackson, 
129 S.W;2d 586, 278 Ky. 767. 

Nev.—^Reeder v. Pincollni, 94 P.2d 
1097, 69 Nev. 896. 

(2) To Show that employee^s ex- 
clusive remedy was under compensa¬ 
tion Statuta 


U.S.—Schantz v. American Dredglng 
Co.. C.C.A.Pa., 138 F.2d 684. 

Cal.—Smrekar v. Bay & River Nav. 
Co.. 160 P.2d 86, 69 aA.2d 664, cer¬ 
tiorari denled 66 S.Ct. 888, 826 U.S. 
782. 90 L..Bd. 473. 

Mo.—Tlndall v. MarshaU*8 U. S. Auto 
Supply Co.. 159 S.W.2d 802, 348 Mo. 
1189. 

Ellegood V. Brashear Frelght 
Lines, 162 S.W.2d 628, 286 MoA.pp. 
971. 

N.T.—^Doca V. Federal Stevedoring 
Co.. 128 N.E.2d 632, 808 N.T. 44. 

Abruzzo V. Grandview Dairy, 24 
N.Y.S.2d 879, 261 App.Div. 880, ap- 
peal denied 27 N.Y.S.2d 469, 261 
App.Div. 1078. 

N.D.—Schnoor v. Meinecke, 40 N.W. 
2d 808, 77 N.D. 96. 

Pa.—^Roman v. Legori, Com.Pl., 84 
Wa8h.Co. 65. 

(8) To Show employer’s negligence. 
CaL—Goss V. Fanoe, 251 P.2d 837, 
114 CA.2d 819. 

Nev.—Cahow v. Michelas, 149 P.2d 
233, 62 Nev. 296. 

Tenn.—Schroader v. Rural Bduca- 
tional Ass*n, 228 S.W.2d 491, 83 
TennJLpp. 86. 

(4) To Show employer^s willful vi- 
olation of law. 

Ky.—^Hooven & Allison Co. v. Cox’ 
Adm’r, 104 S.W.2d 969, 268 Ky. 
266. 

(6) To Show that compensation act 
applied. 

CaL—Baugh v. Rogers, 148 P.2d 683, 
24 a2d 200, 152 A.L.R. 1048. 

Tenn.—D, M. Rose & Co. v. Snyder, 
206 S.W.2d 897, 185 Tenn. 499. 
Utah.—^Buhler v. Maddlson, 176 P.2d 
118, 109 Utah 267, 168 A.L.R. 177. 

(6) To Show that compensation 
statute did not apply. 

Al€L—^Blair v. Greene, 22 So.2d 884, 
247 Ala. 104. 

Minn.—^Nlcholas v. Hennepln Wheel 
Goods Co., 68 N.W.2d 672, 289 Minn. 
269. 

Tenn.—Pikevllle Puel Co. v. Marsh, 
282 S.W.2d 789, 34 Tenn.App. 82. 

(7) To Show that plaintlff was not 
an employee. 

111.—^Westlund v. Kewanee Publio 
Service Co., 186 N.E.2d 263, 11 UL 
App.2d 10. 


La.—Allgood V. Loeb, 27 So.2d 880, 
210 JjSl 594. 

Mass.—Grant v. Carlisle, 101 N.E.2d 
376, 328 Mass. 26. 

Mo.—^Triplett v. Beeler, 268 S.W.2d 
814. 

Pa.—^Brock v. Bowser, 102 A.2d 121, 
876 Pa. 209. 

Va.—Tidewater Stevedoring Corp. v. 
McCormick, 62 S.B.2d 61, 189 Va. 
168. 

Evidence held InsnffideiLt 

(1) To authorize recovery. 

U.S.—^Baker v. Great Atlantic & Pa¬ 
cific Tea Co., C.A.Pla., 212 F.2d 130. 
CaL—Stili V. Pearson, 2X6 P.2d 87, 96 
C.A.2d 316. 

Ky.—Skinner v. Smlth, 265 S.W.2d 
621. 

Mass.—^Maciei ewski v. Graton & 
Knight Co.. 70 N.B.2d 796, 321 
Mass. 165—Starr v. Chafitz, 67 N.B. 
2d 667, 317 Mass. 227. 

Tex.—^Aldridge v. General Mills, Civ. 

App., 188 S.W.2d 407. 

Utah.—^Buhler v. Maddlson, 140 P.2d 
933, 106 Utah 39. 

(2) To Show that employee’s exclu- 
sive remedy was under comi lation 
statute. 

U.S.—Sun Oil Co. V. Pierce, C.A.Tex., 
224 F.2d 680—Bean v. Pledmont In¬ 
terstate Fair Ass'n, C.A.S.C., 222 F. 
2d 227—^Long v. Valley Steel Prod¬ 
ucts Co., C.A.Okl., 207 F.2d 606— 
Gahagan Const. Corp. v. Armao, C. 
C.A.Mass., 165 F.2d 301, certiorari 
denied 68 S.Ct 905, 833 U.S. 876, 92 
L,Ed. 1152. 

Rosebear v. Anderson, D.C1N.D.. 
148 P.Supp. 721. 

Ala.—^U. S. Steel Corp. v. Mathews, 
73 So.2d 289, 261 Ala. 120. 

Ga.—Smith v. Colonial Stores, 38 S.B. 

2d 860, 72 Ga.App. 186. 

Mo.—Szofran v. Century Elee. Co., 
App., 266 S.W.2d 448. 

N.T.—Parlsi v. Langston, 188 N.T.S. 
2d 178, 285 App.Div. 483. 

Callahan v. State, 107 N.T.S.2d 
319, 201 Misc. 878. 

Ohlo.—Pitzgerald v. Chemical Serv¬ 
ice Corp., 84 N.B.2d 764, 84 Ohio 
App. 423. 

OkL—^Meriden Creamery Co. v. Mc- 
Cullough, 196 P.2d 766, 200 OkL 440. 

(8) To Show employer’^ follure to 
carry Insurance. 
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act has been beld to be the same as would be re- 
quired by defendant to defeat liability for compen- 
sation in proceedings therefor.^^ 

An award of the compensation commission, relied 
on as a bar to a suit for damages, should be es- 
tablished by the production and inspection of the 
record, not by paroL^S 

§ 959. Trial 

General rules as to triai apply. 

General rules as to trial apply in actions for per- 
sonal injuries by an employee against his employer 
in jurisdictions where there is a workmen*s com¬ 
pensation statute.^® Where the pleadings interject 
an equitable issue, the order of procedure rests in 
the discretion of the trial court.®^ 

§ 950 . - Questions of Law and Fact 

Questione of law are for tlhe court and questions of 
fact are for the Jury In actions for personal injuries by 
an employee against his employer In a Jurlsdlctlon where 
there Is a workmen’8 compensation statute. 

In accordance with the rules applicable in civil 


actions generally, the court, in an action by an em¬ 
ployee against the employer for damages sustained 
in the course of the employment, should overrule a 
motion for a nonsuit,^* or a motion to direct a ver- 
dict in favor of the employer^^ and submit the case 
to the jury, where the evidence, considered in a 
light most favorable to the employee, tends to sup- 
port his action. If, however, the employee has 
failed to adduce any proof in support of one of the 
essential allegations of the complaint the motion 
should be granted.^ 

The meaning of a term used in the statute is a 
question of law for the court^ The extent and 
validity of an election not to accept the provisions 
of a foreign workmen^s compensation law are for 
the court and not for the jury, 3 and where the 
statute States the requirements of the notices of ac- 
ceptance to be posted in the employer’s place of 
business it is for the court to determine whether the 
notices filed comply therewith.^ 

Where the evidence as to an issue is not conflict- 
ing and is reasonably susceptible of but one infer- 
ence, the question is one of law for the court.® 


CaL—Wessell v. Barrett, 144 P.2d 
666, 62 C.A.2d 374. 

(4) To support flndlnsr that tollow 
employee was not nesrlifirent 
Ky.—Grubb v. Coleman Puel Co., 114 
S.W.2d 477, 272 Ky. 847. 

(6) To require flnding that em¬ 
ployee was in course of his employ¬ 
ment. 

MInn.—Pettit v. Swift & Co„ 281 N. 

■ W. 44, 208 ilinn. 270. 

(6) To Show that compensation 
statute was applicable. 

N.H.—Dube V. Robinson, 80 A.2d 482, 
92 K.H. 812. 

(7) To Show election to , proceed 
under compensation statute. 

U.S.—^Taylor v. Hubbell, C.A.Arlz., 
188 F.2d 106, certiorari denled 72 
S.Ct. 82, 342 U.S. 818, 96 L.Bd. 618. 

94. 111.—Barnes v. Illinois Fuel Co., 
119 N.B. 48, 283 IlL 178. 

95. U.S.—General Motors Corp. V. 
Holler, C.C.A.MO., 160 P.2d 297. 

Jlixisdictloni of ooimiilsBion 

In employee’s action against em-- 
ployer for injuries allegedly due to 
occupatlonal dlsease, where the evi¬ 
dence established that there had-been 
a hearing on employee's claim^ for 
ttijuries before the.workm^*s com¬ 
pensation commission, jurlsdlctlon of. 
the commission over the. proceedlng 
Instltuted by employee shOuld have 
been deci<^d on the r^ord and flnd- 
ings of the commission, rather than 
on the evidence pres^ted in the 
action, 

U.S.—^eneiul Motors Co^. v. HoUer, 

■ supra..*. 


99. Okl.—Southwestem Bell TeL Co. 

V. Ward, 198 P.2d 660, 200 Okl. 316. 
Admlsslon 

(1) In common-law action for neg- 
ligence, remark of defendant^s coun- 
sel in his opening slAtement that 
there was not any accident, if constl- 
tutlng an admlsslon that there was 
no accident within the mecinlng of 
the compensation act, did not author- 
Ize plalntilTs maintenanoe of the 
common-law action where the admis- 
sion was not accepted or emted upon 
and plaintlll proceeded to prove that 
there was an accident within the 
compensation act, so that he made 
no case at common law. 

Mo.—^McKay v. Delico Meat Products 
Co., 174 S.W.2d 149, 861 Mo. 876. 

(2) Where at opening of the trial 

the defendanfs counsel admltted that 
the defendant employed more than 
three employees and was not a 43ub- 
scriber to workmen’s compensation 
law and requested that he be allowed 
to strike from his answer any allega¬ 
tions whlch would require proof by 
plalntifC that defendant was not such 
a subscriber, the better practice was 
tp keep from the jury all reference 
to such matter. , ' : u 

U.S.—^Railway B3xp. Agency v. Cox, 
• . 'C.A.TeXM 179 P.2d 693. 

97. N.H.—Dion v. Cheshire Mills, 87 
A.2d 708, 92 K.H. 414. 

98. N.H.—Ouelette v. J. H. Mendall 
Bngineering & Construction Co., 
106 A- 414, 79 N,H. 112. 

:99- 111.—^Pirst Nat.„p€mk v. Wedron 
Ij Slliea Co., 184 N.B. 8^^, ^351 Ill.;660. 


Mlnn.—Anderson v. Hegna, 2 N.W.2d 
. 820, 212 Mlnn. 147. 

1. D.C.—-Garcia v. De Deon, Mun. 
App., 69 A.2d 637. 

IlL—Connibol v. Mt. Ollve & Staun- 
ton Coal Co., 211 niA.pp. 82. 
Xy.—Pitch V. Mayer, 258 S.W'.2d 928. 
Tex.—Dial v. Wilke, Civ.App., 127 S. 
W.2d 879, error refused. 

8L U.S.—Watkins v. National Blec. 
Products Corp., C.ClA.Pa., 166 F.2d 
980. 

Utah.—^Henrie v. Rocky Mountaln 
Packing Corp., 202 P.2d 727, 118 
Utah 444. 

3. Mo.—Span v. Jackson, W'alker 
Coal & Mining Co., 16 S.W.2d 190, 
322 Mo. 168. 

4. R.I.—De Pasquale v. Mason Mfg; 
Co., 97 A. 816, 39 R.L 114. 

5. Ark.— Ha.yneB Drilling Corp. v. 
Smith, 148 S.W.2d 27, 200 Ark. 1098. 

CaL—^Baugh V. Rogers, 148 P.2d 683. 
24 C.2d 200, 162 A.L.R. 1043. 

Bsquer v. Teresi, 232 P.2d 896. 
106 C.A.2d 89. 

Mo.—^McKay v. Delico Meat Products 
Co., 174 S.W.2d 149, 861 Mo. 876. 

Kearley v. St. Louis Car €k)., 
App., 111 S.W.2d 976, certiorari 
quashed State ex reL St. Louis Car 
Co. V. Hostetter. 131 S.W.2d 668. 
346 Mo. 102. * ■ 

Pa.—^Butrin v. Manion Steel Barra 
Co., 63 A.2d 346, 861 Pa. 166f— 
Harris v. Seiavitch. 9 A.2d 376, 886 
Pa. 294. 

Sell V. Fahs, Com.Pl.. 65 Mohtg; 
Co. 197. . 


'j 
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Thus, where the evidence is conclusive, the court 
may properly charge that a particular case fjalls 
within the terms of a compensation act.® 

Questions of fact are for the jury.*^ Where the 
evidence is conflicting or such that men’s minds 
might reasonably differ as to the inference to be 
drawn therefrom, it is for the jury to determine the 
applicability of the Workmen's Compensation Act,8 
whether the employee’s exclusive remedy is in com- 
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pensation proceedihgs,^ waiver or election by the 
employee,^® whether or not an employer-employee 
relationship existed,ii whether the injury arose 
out of, and in the course of, employment,i2 the na¬ 
ture of the emplo 3 anent, whether casual or perma- 
nent,i3 the sufficiency of the posting of the employ- 
er*s election to comply with the workmen's compen¬ 
sation act,i^ the negligence of the employee,i5 or 
the negligence of the employer and its causal con- 
nection with the employee’s injury.^® 


Tex.—^United East & West Oil Co. v. 
Dyer, Civ.App., 144 S.W.2d 989, af- 
flrmed 162 S.W.2d 680, 159 Tex. 318. 
Utah.—Buhler v. Maddison, 176 P.2d 
118, 109 Utah 267, 168 A.L..R. 177. 
Jnzlsdlctioiial faot 

Whether defendant had reaulred 
number of employees to make work- 
men’s compensation act a bar to per- 
sonal injury action was a jurisdic- 
tlonal fact to be found by court. 

N.C.—^Powers v. Robeson County Me- 
morial Hospital, 87 S.B.2d 610, 242 
N.a 290. 

6. N.C.—McNair r. Ward. 82 S.E.2d 
86, 240 N.C. 330. 

71 C.J. p 1605 note 21. 

7. Fla.—^Rogers v. Barret^ 46 So.2d 
490. 

Mass.—^Taylor v. Newcomb Saklng 
Co., 69 N.B.2d 293, 317 Mass. 609. . . 
Mich,—Brown v. Standard Oil Co., 
14 K.W.2d 797, 309 Mich. 101. 

N.J.—^Dawson v. B. J. Brooks & Co., 
46 A.2d 892, 134 N.J.Law 94. 

Tex.—Dial v. Wilke, Clv.App., 127 S. 
W.2d 379, error refused. 

CredibUity and of plaln,tiff’s 

teirtijnoiiy were questions for jury. 
Me.—^Bubar v. Bemardo, 27 A.2d 593, 
139 Ma 82. 

AssunptioiL of xitik 

In action to recover for Impair- 
ment of health caused by allegred 
breathinff of carbon monoxida firas 
in course of plaintifTs employment 
as cook in small kitchen at lunch 
counter operated as part of sreneral 
stora whether plaintiif assumed risk 
of Injury from carbon monoxide sas 
was for jury. 

W.Va.—Adams v. G. C. Murphy Co., 
174 S.B. 794, 115 W.Va. 122. 

8. U.S.—Sinclair Reflningr Co. v. 
Howell, aA.Ala., 222 F.2d 637. 

Collette V. Zenith Dredge Co., D. 
aMinn., 11 F.R.D. 694. 
rift wyi■ —jQhnaon v. Robertson Bleach- 
ery & Dye Works, 74 A.2d 196, 136 
Conn. 698. 

Tii —^Thleme v. Harris, 106 N.B.2d 
778, 846 I11.APP. 676. 

Masa—^Klein v. Keresey, 29 N.B.2d 
703, 307 Masa 51. 

Mo.—^Kearley v. St Louis Car Co., 
App., 111 S.W.2d 976, certiorari 
quashed State ex rei. St Louis Car 
Co. y. Hostetter, 131 S.W.2d 658, 
846 Mo. 102. 


N.H.—^Dube v. Robinson, 30 A.2d 482, 
92 N.H. 312. 

N.J.—^Dawson v. B. J. Brooks & Co., 
45 A.2d 892, 134 N.J.Law 94. 

N.M.—^Addison v. Tessier, 305 P.2d 
1067, 62 N.M. 120. 

Ohio.—Fitzgerald v. Chemical Service 
Corp., 84 N.B.2d 764, 84 Ohio App. 
423. 

Tex.—Dial v. Wilke, Civ.App., 127. S. 

W.2d 879, error refused. 

71 C.J. p 1606 note 22. 

9. U.S.—Isthmian S. S. Co. of Del. 
V. Olivieri, CJLLa, 202 F.2d 492. 

Cal.—^Meloy v. Texas Co., 263 P.2d 
897, 121 aA.2d 691—Dalgleish v. 
Holt, 237 P.2d 653, 108 C.A.2d 661. 
Conn.—^Battistelli v. Connohio, Inc., 
88 A.2d 372, 138 Conn. 646. 

N.J.—Butler v. Bberstadt, 175 A. 169, 
113 N.J.Law 669. 

Pa—^Walters v. Kaufmann Depart¬ 
ment Stores, 6 A.2d 569, 334 Pa. 
233 

71 C. j. p 1605 note 28. 

10. N.H—Dion v. Cheshire Mills, 87 
A,2d 708, 92 N.H. 414. 

N.M.—Addison v. Tessier, 306 P.2d 
1067, 62 N.M. 120. 

71 C.J, p 1506 note 28. 

Estoppel 

In action by partner agralnst gen- 
eral contractor for injuries sustalned 
on building, parts of which the part- 
nership had agreed to clean, whether 
partner was estopped to maintain the 
action because he had received com¬ 
pensation under Ohio compensation 
act was for jury, under evidence that 
partner did not know, nor by exercise 
of ordinary care could have known, 
ali the facts and circumstances at- 
tending his acts which resulted in the 
compensation allowanca 
U.S. — Smlth V. Price Broa Co., C.CLA. 
Ohio, 131 F.2d 750, certiorari denied 
Price Bros. Co. v. Smith, 63 S.Ct. 
560, 318 U.S. 762, 87 L..Ed. 1184. 

11. U.S.—Smith V. Price Bros. Co., 
C.aA.Ohio., 181 F.2d 750, certiorari 
denied Price Bros. Co. v. Smith, 63 
S.Ct 660, 318 U.S. 762, 87 L.Bd. 
1134. 

Ala.—^Birmingham Ice & Cold Storage 
Co. V. McFarling, 200 So. 110, 240 
Ala. 479. 

Cal.—^Bsquer v. Teresi, 232 P.2d 896, 
105 C.A.2d 89. 


Fla—^Rogers v. Barrett, 46 So.2d 490. 
Mo.—Simmons v. Kansas City Jockey 
Club, 66 S.W.2d 119, 334 Mo. 99. 
N.T.—Wawrzonek v. Central Hudson 
Gas & Blec. Corp., 12 N.B.2d 625, 
276 N.Y. 412. 

Mirabile v. Bartlett-Hayward Co., 
291 N.Y.S. 286, 249 App.Div. 667. 

Okl.—Southwestern Bell Tei. Co. v. 

Ward, 193 P.2d 669, 200 Okl. 816. 
Pa.—Walters v. Kaufmann Depart¬ 
ment Stores, 5 A.2d 659, 334 Pa. 
233. 

Walters v. Kaufmann Depart¬ 
ment Stores, 20 A.2d 865, 145 Pa. 
Super. 56. 

Tex.—^Bridwell v. Bernard, CivA^pp., 
169 S.W.2d 981, error refused— 
Faulkner v. Kleinman, Civ.App., 168 
S.W.2d 891, error refused. 

12. Ind.—General Printing Corpora¬ 
tion V. Umback, 195 N.B. 281, lOOi 
Ind.App. 285. 

Mass.—^Dubois v. Soule MUl, 82 N.B. 
2d 886, 323 Mass. 472—^Zarba v. 
Lane, 76 N.B.2d 318, 322 Mass. 132. 
N.J.—^Nicolasi v. Sparagna, 60 A.2d 
867, 136 N.J.Law 131. 

Ohio.—^Fike v. Goodyear Tire & Rub* 
ber Co., 10 N.E.2d 242, 56 Ohio App. 
197. 

Or.—^Ramseth v. Maycock, 304 P.2d 
415, 209 Or. 66. 

Wash.—^Mutti v. Boeing Aircraft Co., 
172 P.2d 249, 26 Wash.2d 871. 

13. lowa—^Duncan v. lowa Ry. & 
Light Co., 187 N.W. 486, 194 lowa 
469, modifled on other grounds 189 
N.W. 793. 

N.J.—Clayton v. Ainsworth* 4 A.2d 
274, 122 N.J.Law 160—Butler v. 
Bberstadt 175 A. 159, 113 N.J.Law 
669. 

14. W.Va.—^McVey v. Chesapeake & 
Potomac Telephone Co. of West 
Virginia, 146 S.B. 678, 106 W.Va. 
831. 

15. Cal.—^McGuIre v. Mlller & Lux» 
174 P. 898, 178 C. 644. 

Mich.—^Freeman v. East Jordan & S. 

R. .CO., 158 N.W. 204, 191 Mich. 629. 

16. Ky.—^Duvin Coal Co. v. Flke, 88 

S. W.2d 201, 238 Ky. 376. 

Tex.—Sears, Roebuck & Co. v. Robin¬ 
son, Civ.App., 272 S.W.2d 649, af- 
firmed 280 S.W.2d 238» 164 Tex. 
836. 
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It is usually a question for the jury whether pre- 
sumptions in favor of the employee have been con- 
troverted and overcome.^'^ 

§ 961. -Instructions 

General rules as to instructions appiy In actions by an 
employee against his employer for persona! injuries In 
Jurisdictions where there is a workmen’s compensatlon 
statute. 

General niles as to instructions in civil actions 
appiy as to instructions in actions for personal in¬ 
juries by employees against employers in jurisdic¬ 
tions where there is a workmen’s compensation stat- 
ute.l8 The instructions must be considered as a 
whole,i® and must not be misleading or confus- 
ing.20 Matter covered by other instructions need 
uot be repeated.2i The instructions should cover 
.adequately all of the issues in the case ,22 but should 
he confined to the issues raised by the pleadings.^^ 
'The instructions should not set out common-law 
«defenses prohibited defendant by the compensa¬ 
tion act;24 but, where the situation is such that 
the common-law defenses are available to defend¬ 
ant, proper instructions thereon should be given.25 

The instructions must state the law correctly 
:and adequately 26 


It is proper to instruet the jury relative to perti¬ 
nent portions of the workmen^s compensation law^^ 
and as to the evidence which may be considered in 
determining a particular issue.28 Where the em- 
ployee’s attempt to recover in an action at law, if 
unsuccessful, will not defeat his right to compen¬ 
sation under the compensation act, the employer is 
entitled to an instruction to that effect.29 If in¬ 
structions on particular phases of the issues are de- 
sired, they should be requested.^o A requested in¬ 
struction which does not state the law correctly is 
properly refused .21 

§ 962. -Verdict, Findings and Conclu- 

sions 

General rules as to verdicts and findings appiy in an 
employee’s action for personal injuries. 

General rules appiy as to verdicts and findings.®^ 
In an action tried to the court without a jury, find¬ 
ings of fact and conclusions of law must conform 
to, and be supported by, the pleadings.23 Where an 
employer has rejected the act, a general finding for 
defendant makes special findings on assumption of 
risk and contributory negligence unnecessary.34 
Inconsistent findings will not support a judgment®® 


:17. Cal.—-Peters v. Callfornla Bulld- 
Inff-Loau Asa’n, 2 P.2d 439, 116 CA. 
148. 

:lowa.—^Martin v. Chase» 189 N.W. 968, 
194 lowa 407, 

;18. U.S.—^Baker v, Great Atlantic & 
Pacific Tea Co., CA^Fla., 212 P.2d 
130. 

.111.—Kijowski V. Times Pub, Corp., 23 
N.B.2d 703, 372 111. 311. 

Westlund V. Kewanee Public 
Service Co., 136 N.E.2d 268, 11 IU. 
App.2d 10. 

iKy.—^Riddeirs Adm’r v. Berry, 298 S. 
W.2d 1—Southern Mining Co, v. 
Childers, 142 S.W.2d 996, 283 Ky, 
. 687, 131 A.L.R. 316. 

Alass,—Grant v. Carllsle, 101 N,B.2d 
376, 328 Mass. 26. 

.Mo.—Tinsley v. Massman Const Co., 
270 S.W.2d 836. 

‘Okl.—Southwestem Bell Tei. Co. v, 
Ward, 193 P.2d 669, 200 Okl. 316. 
*Or.—^Ramseth v. Maycock, 304 P.2d 
416, 209 Or. 66. 

19. Conn.—^BattistelU v. Connohio, 
Inc., 88 A.2d 372, 138 Conn. 646, 

'71 C.J. p 1606 note 33. 
ri20. Conn.—Jenklns v. Relchert; 5 A. 
2d 6, 125 Conn. 258. 

Mont.—Chancellor v. EUnes Motor 
Supply Co., 69 P.2d 764, 104 Mont. 
603. 

-Or.—^Pond v. aant 2 ;en Knltting Mills, 
190 P.2d 141, 188 Or. 266. 

71 C.J. p 1506.nQte 32, 

:ax. 111 .—^Devine v. Oelano, 111 N.R 
742, 272 -IU. - 1616 , .Ann.Cas.l918A 689 


—Crooks V. Tazewell Coal Co., 105 
K.11 182, 263 111. 843, Ann.Cas.l916C 
304. 

22 . Cal.—^Hlcks V. Ocean Shore R. 

R, 117 P. 2 d 850, 18 a2d 773. 

Conn.—Jenklns v, Reichert, 5 A.2d 6 , 

126 Conn. 258. 

23. Alsb.—St. Louis-San Franclsco 
Ry. Co. v. Caxros, 93 So, 446, 207 
Ala. 635. 

Ohio.—^Brown v. Ii. A. Wells Const. 
Ca, App., 67 N.E.2d 110, affirmed 
66 N.E.2d 461» 143 Ohio St. 580. 

24. 111.—^New Staunton Coal Co. v. 
Fromm, 121 N.B. 594, 286 HI. 254. 

71 C,J. p 1606 note 39. 

25. Ky.—Consolidated Realty Co. v. 
Jones, 294 S.W. 172, 219 Ky. 647. 

26. Ky.—Croley v. Huddleston, 192 

S. W.2d 717, 301 Ky. 680—Ward v. 
Marshall, 168 S.W.2d 848, 293 Ky. 
18—^High Splint Coal Co. v. 
Ramejr^s Adm*x, 112 S.W.2d 1007, 
271 Ky. 632. 

N.D,—Schnoor v. Meinecke, 40 N.W. 

2d 803, 77 N.D. 96. 

71 C.J. p 1606 note 38. 

27. N.D.—Moen v. Melin, 231 N.W. 
283, 69 N.D. 582. 

71 C.J. p 1606 note 36. 

28. U.S.—0*Brien v. Las Vegas & T. 
R. Co., Nev., 242 P. 860, 166 C.CA- 
438. 

29. Ind.—^Talge Mahogany Co. v. 
Burrows, 180 N.B. 866 , 191 Ind. 167. 

3a Tex.—^Kampmazm v. Cross, Civ. 
Appv, 194 S.W. 437; 
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81. Ala.—Birmingham Ice & Cold 
Storage Co. v. McParling, 200 So. 
110, 240 Ala. 479. 

Ark.—^Missouri Pac. R. Co. v. San- 
ders, 117 S.W.2d 720, 196 Ark. 269. 
Idaho.—^Russell v. City of Idaho 
Falis, 305 P.2d 740, 78 Idaho 466. 
Ind.—^Dalton Foundries v. Jefferies, 
61 N.E.2d 13, 114 Ind.App. 271, fol- 
lowed in Dalton Foundries v. Dean, 
51 N.E.2d 397, 114 Ind.App. 289. 
N.M.—Addison V. Tessier, 805 P.2d 
1067, 62 N.M. 120. 

Or.—Whitehead v. Montgomery Ward 
& Co., 239 P.2d 226, 194 Or. 106. 
Tenn.—Thoni v. Haybom, 260 S.W.2d 
376, 37 Tenn.App. 66 . 

W.Va,—^Riley v. West Virginia North¬ 
ern R. Co., 61 S.E.2d 119, 132 W.Va. 
208, certiorari denied West Virginia 
Northern R. Co. v. Riley, 69 S.Ct. 
891, 836 U.S. 961, 93 L.Ed. 1113. 

32. Cal.—Goss v. Fanoe, 261 P.2d 
337, 114 C.A.2d 819. 

IU.—Starczynski v. Miltenberg, 55 N. 

E.2d 299, 323 IllApp. 283. 

Pa.—Walt er s v. Kaufmann Depart¬ 
ment Stores, 20 A2d 866 , 145 Pa. 
Super. 56. 

33. Ky.—Bannon v. Watson, 268 S. 
W. 673, 207 Ky. 23. 

34. Ind.—Central Indiana Ry. Co. v. 
Davis, 132 N.B. 611, 78 IndApp. 
341. 

35. Tex.—Grifflth v. Kerxiaghan, Civ. 

1 App., 121 S.W.2d 617. 
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Where plaintiff fails to establish his case, and de¬ 
fendant does not introduce any evidence, a judgment 
of nonsuit rather than one of dismissal has been 
held proper.36 

§ 963. Review 

General rules apply on review of personal fnjury 
actione by employeee against employere In Jurisdictione 
where there is a workmen’8 compensation statute. 

General rules apply on review of actions by em- 
ployees against employers for personal injuries in 
jurisdictions where there is a workmen^s compen¬ 
sation statute.37 The remedy of a party adversely 
affected by errors committed in the trial of an ac- 
tion by an employee to recover damages for a per¬ 
sonal injury from an employer may be by appeal.^* 
An order determining the defense that plaintiff's 
sole remedy is under the compensation statute is 


appealable.5® An order overruling a demurrer to a 
reply which alleged that defendant was deprived of 
the defenses of assumption of risk and contribu- 
tory negligence by the workmen^s compensation act 
has been held to be appealable.^® 

Questions not properly raised and reserved in the 
court below cannot be considered for the first time 
on review.”^! A contention not made in the lower 
court may not be raised for the first time on ap- 
peal .^2 Howcver, the court may of its own motion 
consider a jurisdictional question.'^^ An adjudica- 
tion by the compensation board which is not plead- 
ed or proved will not be considered.^^ Appellant 
cannot complain of a ruling favorable to him^S qj 
which he requested or invited.^® 

Ordinarily questions of fact will not be reviewed 
and a finding of fact will not be disturbed on re¬ 
view where it is supported by the evidence.^^ While 


30. Ga.—Campbell v. Dixie Gravel 
Co., 191 S.B. 274, 55 Ga.App. 747. 

37. Cal.—^Hlcks V. Ocean Shore R. R., 
117 P.2d 860, 18 C.2d 773. 

111.—^Beveridge v. Illinois Puel Co., 
119 N.E. 46. 283 111. 31. 

La.—Comeaux v. South Coast Corp., 
App., 178 So. 613. 

N.C.—^McCune v. Rhodes-Rhyne Mfg. 

Co., 8 S,E.2d 219, 217 N.C. 351. 

Tex.—^United Bast & West Oil Co. v. 
Dyer, Civ.App., 144 S.W.2d 989, af- 
firmed 162 S.W.2d 680, 139 Tex, 318. 

88. Or.—Steinfeid v. State Indua- 
trial Accident Coxnmlsslon, 16 P.2d 
639, 141 Or. 296. 

89. Or.—^Manke y. Nehalem Logging 
Co., 301 P.2d 192. 

General statute as to appeals 
Appealability of order, in wrongful 
death action, disposing of defense as- 
serted by attorney general in behalf 
of state industrlal accident conamis- 
sion, to efCect that plaintilTs sole 
remedy was under workmen's com¬ 
pensation law, is not govemed by 
general statute authorizlng appeals, 
and, accordlngly, fact that wrongful 
death action was stili pending would 
not preclude allowance of appeal by 
commission from adverse ruling. 

Or.—^Manke v. Nehalem Logging Co., 
supra. 

40. Kan.—Vick v. Morton, 238 P.2d 
467, 172 Kan. 87. 

41. Nev.—^Provenzano v. Long, 183 
P.2d 639, 64 Nev. 412. 

N.J.—^Dailey v. Mutual Chemical Co. 
of America, 16 A.2d 667, 126 N.J. 
Law 465, aJQSLrmed 19 A.2d 778, 126 
N.J.Law 426. 

Va.—^Aistrop v. Blue Diamond Coal- 
Co., 24 S.E.2d 546, 181 Va. ^87. 

71 C.J. p 1607 note 63. 

Donble reoovery 

•Where independent proceediiigs he- 
fore industrlal accident commission 


on clalm of employee of uninsured 
employer for compensation termi- 
nated subseauent to entry of judg¬ 
ment for employee in action against 
employer for same Injury, merits of 
employer*s objection to successive 
awards for employee in damage ac¬ 
tion and in compensation proceedings 
as being a double recovery would not 
be reviewed on employer’s appeal 
contestlng valldity of judgment in 
damage action. 

Cal.—Chakmakjian v. Lowe, 201 P.2d 
801, 33 C.2d 308. 

42. U.S.—^De Martino v. Bethlehem 
Steel Co., C.C.A.Mass., 164 P,2d 177. 

Ark.—Layne-Arltansas Co. v. Hender- 
son, 266 S.W.2d 423, 221 Ark. 691. 
Mo.—^Kearley v. St. Louis Car Co., 
App., 111 S.W.2d 976, certiorari 
quashed State ex rei. St. Louis Car 
Co, v. Hostetter, 131 S.W.2d 668, 
346 Mo. 102. 

Constitutlonality of statute 
Where questlon of constitutlonality 
of statute making every person in 
the Service of another under any con- 
tract of hire, Including minors, sub- 
ject to workmen’8 compensation act 
was nelther presented to the trial 
court nor passed upon by it, Issue of 
constitutlonality of statute would not 
be considered on appeal. 

Mich.—Jesiek v. Banfleld, 282 N.W. 
429, 286 Mich. 440. 

43. Utah.—^Henrie v. Rocky Moun- 
tain Packing Corp., 202 P.2d 727, 
113 Utah 444. 

44- Cal.—^Rldeaux v. Torgrimson, 86 
P.2d 826, 12 C.2d 633. 

45. Arlz.—^Haralson v. Rhea, 269 P. 
2d 246, 76 Ariz. 74. 

46. 111.—^Westluttd V. Kewanee Pub¬ 
lic Service Co., 136 N.E.2d 263, 11 

. IlLApp.2d.l0. 

Tex.—Clark v. Levingston Shipbuild- 
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ing Co., Civ.App., 226 S.W.2d 212, 
error refused no reversible error. 

47. U.S.—^Anderson v. Rosebear, C.A. 
N.D., 246 P.2d 673—Sheffleld Steel 
Coi*p. V. Vance, C.A.Mo., 236 P.2d 
928—Bowen v. Shamrock Towing 
Co., C.C.A.N.Y., 139 P.2d 674. 

Cal.—Chakmakjian v. Lowe, 201 P. 
2d 801, 33 C.2d 308—Hicks v. Ocean 
Shore R. IL, 117 P.2d 850, 18 a2d 
773. 

Soria v. Cowell Portland Cernent 
Co., 277 P. 1061, 99 C.A. 108. 
N.H.—Schofield v. B. R. Bates & Co., 
10 A.2d 227, 90 N.H. 422, 

71 C.J. p 1607 note 49. 

^^Seamaa” or ‘Oiaffbor worker* 

(1) When injured employee sues 
under Jones Act, question whether 
he Is to be classifled as a “seaman,” 
or as a “harbor worker’* covered by 
longshoremen^s compensation act, 
presents issues of fact for deter- 
mination by jury or the court. 

U.S.—^Bowen v. Shamrock Towing 
Co., C.C.A.N.Y., 139 P.2d 674— 

Schantz v. American Dredging Co., 
C.C.A.Pa., 138 P.2d 534. 

Cal.—Smrekar v. Bay St River Nav. 
Co., 160 P.2d 86, 69 aA.2d 664, 
certiorari denied 66 S.Ct. 338, 326 
U.S. 782, 90 L.Bd, 473. 

(2) Where reasonable minds mlght 
reasonably dJfCer as to whether em¬ 
ployee injured on navigable waters 
and in scope of his employment was 
a member of the crew so as to be 
excluded from operation of the long- 
shoremen's compensation act or was 
a maritime worker wlthln the ambit 
of that aet was a question of fact 
for the trier of the facts. 

U.S,—Smrekcur v. Bay St River Nav. 
Co., supra. 

(3) Conclusion of judge, Jury, or 
commissioner that injured employee 
is not a master or member of a crew 
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the appellate court will not weigh the evidence,^* 
it will consider whether there is substantial evi- 
dence in support of the judgment^^ Where the 
facts are undisputed, the reviewing court may de- 
termine as a matter of law whether plaintiff was an 
employee or an independent contractor.^O A judg- 
ment which implies a finding of fact must stand on 
appeal unless the evidence in support of the find¬ 
ing is insufficient to sustain it^i A finding that de¬ 
fendant was a subscriber under a compensation act 
cannot be reviewed where the evidence on which it 
is based is not reported,®^ nor may the sujSiciency 
of a document admitted in evidence below be re¬ 
viewed as to formal matters where the exhibit is 
not shown in the abstract.58 

The judgment will be reversed for prejudicial 
error.5^ An erroneous instruction requires reversal 
where it is impossible to teli whether it affected a 
verdict reached on sharply conflicting evidence.65 

In accordance with general rules, the judgment 
will not be reversed for harmless error5® with re- 
spect to the admission or exclusion of evidence,®'^ 
the argument of counsel,®^ or instructions.^s Er¬ 
ror, if any, in striking a defense based on a work- 
men^s compensation act is harmless where the evi¬ 
dence is such that such defense must necessarily 
fail,®<^ and any error committed in admitting evi¬ 
dence to prove a fact, which the party against whom 
the evidence is oifered admits to be true, is harm¬ 
less and the error is not subject to review.^^ 


The admission of evidence which was not re- 
quired in support of any allegation of the party 
who introduced the evidence, although erroneous, 
may be harmless.®^ In an injured servanfs ac- 
tion against his employer who had not accepted the 
workmen*s compensation act, any error in the un- 
necessary allegations by plaintiff that defendant em- 
ployed large numbers of employees, and that it was 
not a subscriber to the act, is harmless.®^ Where a 
declaration contains a count on a common-law cause 
of action and a count alleging that defendant had 
elected not to be govemed by a compensation act, 
defendant is not prejudiced by the action of the trial 
court in permitting both counts to be submitted to 
the jury and in allowing the defenses of assumption 
of risk and contributory negligence to be submitted 
as to the first count and excluded as to the second.®^ 
Where the employee, if he had any right to main- 
tain an action at law at all, was immune to the com¬ 
mon-law defenses of contributory negligence, as- 
sumed risks and the fellow servant rule, the em¬ 
ployer was not harmed by the court^s refusal to in¬ 
struet that it was a ''common law action.*'®® Under 
a compensation act providing that, where an em¬ 
ployer does not insure its employees, in an action to 
recover damages for injuries sustained by such em¬ 
ployees it shall not be a defense that the employee 
has assumed the risk of the in jury, an instruc¬ 
tion to the effect that plaintiff assumed certain risks 
was harmless as to defendant,®® and where the case 
was tried below on the erroneous theory, but with 


wlthin provlsion of longrahoremen^s 
act ezceptlns: from its operatlon 
member of a crew of any vessel Is 
not blndingr upon reviewing: court if 
the basic facts competently found by 
Judgre, iury, or commissioner rightly 
call for a different conclusion. 

XJ.S.—Schantz v. American Dredging 
Co., supra. 

IfagUgreiLoe 

CaL—Chakmakjian v. liowe, 201 F. 

2d 801, 88 C.2d 808. 
Esnployer-employee zelationslilp 
Cal.—Jackson v. Pacific Qas & Sfiec. 
Cb., 212 P.2d 591, 96 CJ^.2d 204. 

48- CaJ.—^Hicks v. Ocean Shore R. 
R.. 117 P.2d 860, 18 a2d 778. 

49. Cal.—^Hicks v. Ocean Shore R. 
R., supra. 

50. Mo.—^McKay v. I>elico Meat 
Producta Co., 174 S.W.2d 149, 861 
Mo. 876. 

61. Tex.—C. C. Slaughter Gattle Co. 
V. Pastrana, Civ.App., 217 StW. 
749, dismisaed for wairt of Juris- 
dictioiL 

SS. Mask—^Toung^ v. ^Duzican,'l06 N. 
- m li -ais Mass. 84^6i - ^ ^ ’ 
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63. 111.—^Bacon v. Emerson-Brant- 
ingham Co., 213 111.App. 96. 

54. Ohio.—^Brown v. L. Au Wells 
Const. Co., App., 67 N.B.2d 110, 
afflrmed 56 N.E.2d 461, 148 Ohio 
St. 580. 

Okl.—Southwestern Bell Tei. Co. v. 
Ward, 193 P.2d 669, 200 Okl. 315. 

Or.—Nixon v. Hawley Pulp & Paper 
Co., 41 P,2d 807, 149 Or. 626. 

Tex.—Sears, Roebuck & Co. v. Rob- 
inson, Clv.App., 272 S.W.2d 649, 
afflrmed 280 S.W.2d 238, 164 Tex. 
886 . 

55. Cal.—Mantonva v. Bratlie, 199 
P.2d 677, 33 C.2d 120. 

56. Ohio.—^Fitzgerald v. Chemical 
Service Corp., 84 N.B.2d 764, 84 
Ohio App. 423. 

Tex.—Clark v. Eevlngston Shipbuild- 
ing Co., Clv.App., 226 S.W.2d 212, 
error refused no reversible error. 

57- CaJ.—^Hicks v. Ocean Shore R. 
R., 117 P.2d 850, 18 C.2d 773. 

N.J.—Septt V. Public Service Inter¬ 
state Transp. Co., 70 A.2d 882, 6 
N.J.Super. 226, 

Tex.—Clark v. Levlngeton Shipbuild- 
Ing Co., Civ.App., 226 S.W.2d 212, 
^ w4r^#bfus€ld' no r^eversible error. 

438 


58. N.D.—Schnoor v. Meinecke, 40 
N.W.2d 803, 77 N.D. 96. 

59. Cal.—Hicks v. Ocean Shore R. 
R., 117 P.2d 860, 18 C.2d 778. 

Conn.—Jenkins v. Reichert, 6 Au2d 
6, 126 Conn. 268. 

111.—Westlund V. Eewanee Public 
Service Co., 136 N.B.2d 263, 11 DI. 
App.2d 10. 

Ky.—Croley v. Huddleston, 192 S.W. 
2d 717, 301 Ky. 680. 

60. Or.—Susznik v. Alger Logging 
Co., 147 P. 922, 76 Or. 189, Ann. 
Cas.l917C 700. 

61. 111.—^Dietz V. Big Muddy Coal, 
etc., Co., 105 NJEL 289, 263 IU. 480. 

62. IU.—^Daly V. New Staunton Coal 
Co., 117 N.E. 413, 280 IlL 176. 

63. Tex.—Consumers’ Lignite Co. v. 
Grant, Civ.App., 181 S.W. 202. 

64. IU.—^Devine v. Delano, 111 N.E. 
743, 272 HL 166, Ann.Cas.l918A 
689. 

66. Ind.—TaJge Mahogany Co.. v. 
Burrows, 130 N.E. 866, 191 Ind. 167. 

66. XJ.S.—Western Union Telegraph 
Co. V. Williamson, aCLA.Ma8s., 15 
r.2d 972. 
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the assent of defendant, that he had the burden of may remand the matter with directions that leave to 
proving that a statutory provision dispensing with amend be granted.®* Where the case is tried by 
the common-law defenses including that of contribu- the parties on the theory that certain facts exist, 
tory negligence was inapplicable, rcfusal of the their existence will be assumed on appeal, even 
court to instruet that plaintiff had the burden of though they are put in issue by the pleadings.®^ 
proving his own due care was held to be harmless The court will not rule on questions the determina- 
and not subject to review.^7 which is not necessary to a proper disposition 

In affirming a ruling on a demurrer, the court of the appeal.*^® 

C ACTION BY THIRD PERSON AGAINST EMPLOYER 
1. Action for Death by Wrongful Act 


§ 964. In General 

a. General considerations 

b. Death of minor employee 

c. Employer, employee, or emplo 3 nment 

not within act 

a. General Oonsideiations 

statutory provisions making the remedtes provided 


by the compensatlon act exclusfve may preclude an action 
against the employer for the death of an employee. 

Subject to certain limitations and qualifications, 
as considered in this section and infra §§ 965-967, 
tmder some acts an action for damages for the death 
of an employee will not lie against the employer 
where he and the deceased employee were subject 
to,'^i as, for example, where they had elected to come 


67. Me.—^Nadeau v. Caribou Water, i 
Light & Power Co., 108 A. 190, 118 
Me. 325. 

68. Md.—^Lease v. Upper Potomac 
Kiver Commlssion, 20 A.2d 498, 
179 Md. 543. 

69. Cal.—Goss v. Fanoe, 251 P.2d 
837, 114 C.A.2d 819. 

70. N.J.—Staubach v, Clties Service 
Oil Oo., 19 A.2d 882, 126 N.J.Law 
479. 

71. U.S.—Hali V. Continental Drill- 
Ing Co., C.A.L.a., 245 P.2d 717— 
Turner v. Wilson Line of Mass., 
Inc., CAMass., 242 F.2d 414—Pat- 
terson v. Sears Roebuck & Co., 
C.A.La., 196 F.2d 947—Lynch v. 

U. S., aaAN.T., 163 F.2d 97— 
Peski V. Todd & Brown, C.C.AInd., 
158 P.2d 69—Jenkins v. Pullman 
Co., aC.ACal., 96 P.2d 405, af- 
flrmed 69 S.Ct. 347, 305 U.S. 534, 
83 L.Ed. 334. 

Curran v. Mackay Radio & Tei. 
Co., D.C.N.T., 123 F.Supp. 83— 
Fogel V. XJ, S., D.aN.T., 102 F. 
Supp. 727—^Braner v. Brooklyn 
Bastern District Terminal, D.C. 
N.T., 46 F.Supp. 302—^Doty v. 

Travelers Ins. Co., D,C.Tex., 31 F. 
Supp. 186. 

Ala.—^De Arman r. Ingalls Iron 
Works Co., 61 So.2d 764, 258 Ala. 
206—Carraway Methodist Hospital 

V. Pltts, 67 So.2d 96, 266 Ala. 666. 
Ga.—^Wall V. J. W. Starr & Sons 

Lumber Co., 23 S.E.2d 452, 68 Ga. 
App. 552. 

Idaho.—GifCord v. Nottingham, 193 
P.2d 831, 68 Idaho 330. 

Kan.—Spade v. Van Sickle, 266 P.2d 
860, 175 Kan, 657—^Duncan y. Per- 
ry Facking Co., 174 P.2d 78, 162 
Kan. 79. 


La.—^Dandridge v. Fidellty & Cas- 
ualty Co. of New York, Employers 
Liability Assur. Corp., Intervener, 
App., 192 So. 887. 

Mass.—Cozzo v. Atlantic Reflning Co., 
12 N.E.2d 744, 299 Mass. 260. 

Minn.—^Fjeld v. Marshall County Co- 
op. OU Ass’n, 36 N.W.2d 448, 227 
Minn. 274. 

N.H.—Wilkinson v. Achber, 131 A2d 
51, 101 N.H. 7. 

N.J.—Cowart v. Borough of Freehold, 
21 A.2d 738, 127 N.J.Law 215. 

N.Y.—^Employers Mut. Liability Ins. 
Co. of Wis. V. Reflned Syrups Sales 
Corp., 63 N.Y.S.2d 836, 184 Misc. 
941. 

Glaser v. Highland Hospital of 
Rochester, 131 N.T.S.2d 728—Con- 
way v. Hamilton Overseas Con- 
tracting Corp., 120 N.T,S.2d 672, 
afflrmed 131 N.Y.S.2d 443, 283 App. 
Div. 1011, reargument and appeal 
denied 134 N.Y.S.2d 586, 284 App. 
Div. 846. 

N.C.—Miller v. Roberts, 193 S.B. 286, 
212 N.C. 126. 

Pa.—^Hyzy v. Pittsburgh Coal Co., 121 
A2d 86, 384 Pa. 316—Fritz v. York 
Motor Exp. Co., 58 A2d 12, 358 
Pa. 398—Commonwealth Trust Co. 
of Pittsburgh V. Carnegie-Illinois 
Steel Co., 44 A2d 694, 353 Pa. 160. 

Roger v. General Ribbon Idills, 
Com.Pl., 27 North.Co. 156. 

Wash,—^Anthony v. National Fruit 
Cannlng Co., 56 P.2d 688, 186 Wash. 
637. 

71 C.J. p 1507 note 65. 

Action against person contracting 
with employee’s inunediate em¬ 
ployer see infra $ 985. 

Actions for medical, nursing, and 
hospital Services see supra S 275. 
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Deduction of death benefit awarded 
under workmen’s compensation 
law from widow*s benefit under 
municipal pension system see Mu- 
nicipal Corporations § 727 h. 
Rights to death beneflts in addltion 
to those provided by compensation 
act see infra S 982. 

Dnal eanploymeni 

Where employee was in employ of 
two companies, next of kin*s ez- 
clusive remedy for employee’s death 
resulting from negligence of an- 
other employee of one company was 
by claim under compensation act. 
N.J.—Scott V. Public Service Inter¬ 
state Transp. Co., 70 A2d 882, 6 
N.J.Super. 226. 

Employee of state or sabdlvlsion of 
state 

(1) Workmen’s compensation was 
ezclusive remedy of claimant for 
wrongful death of seaman who was 
fatally injured in an accident on 
state derrick barge used in repair of 
state canal system. 

N.Y.—Maloney v. State. 166 N.Y.S.2d 
466, 144 N.E.2d 364, 3 N.Y.2d 356. 

(2) Administratrlz of estate of 
City employee, killed in course of 
his duties as alleged resuit of an- 
other City employee’s negligence, is 
limited to recovery of compensation 
for his death under workmen’s com¬ 
pensation law and has no right to 
maintain action against City to re- 
cover damages for his wrongful 
death. 

N.Y.—^De Giuseppe v. City of New 
York, 79 N.Y.S.2d 163, 273 App.Dlv. 
1010, appeal denied 79 N.Y.S.2d 910, 
274 App.Div. 790. 

(3) Volunteer fireman, who, whlle 
respondlng to town’s call, died from 
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under72 a compensation act which excludes remedies 
other than those given by the act, at least where the 
employer has fully complied with the actJ^ The 
remedies provided by the act may exclude an action 
for the death of the employee, even though the em¬ 
ployer may not be required to pay compensation for 
the death under the act because it occurred more 
than a specified period after the injuryJ^ 

Where a death act limits the right of action to 
those cases in which the person injured would have 
had a right of action for damages if death had not 
ensued, the personal representatives of a deceased 
employee cannot sue thereunder where, if he had 
lived, the employee would have been compelled 
to resort to the compensation act*^® where the 
remedy under the act is intended as a substitute for 
common-law and other statutory remedies and per- 
mits the employee to retain only rights given by the 
common law by notice claiming such rights, the view 
has been taken that a right of action for death may 
not so be retained since such right is exclusively the 


creature of statuteJ® 

Further, where a compensation act is compulsory 
and provides that the system of compensation es- 
tablished shall be exclusi ve of ali other remedies, it 
takes away any existing right to maintain an action 
for wrongful death,in the absence of the em- 
ployer^s failure to secure the payment of compensa¬ 
tion as required by the act*^® 

Federal Employees* Compensation Act The view 
has been taken Aat the Federal Employees’ Com¬ 
pensation Act does not provide an exclusive remedy 
so as to prevent an action by the personal represent- 
ative of a deceased railroad employee against the 
director general of railroads for the death of such 
employee which occurred while the railroad in ques- 
tion was being operated under federal control.^® 
It has been held, however, that the Federal Em- 
ployees’ Compensation Act excludes any other rem¬ 
edy against the United States tmder federal tort lia- 
bility statutes.s® 


asphyxlation In a sewer manhole, 
which was located wlthin flre dis- 
trict, while attemptlngr to 'assist two 
men who had hecome asphyxlated, 
was employee of distrlct and not of 
town, and, therefore, workmen’s com¬ 
pensation act harred death action by 
fireman’s widow asrainst distrlct. 
N.Y,—^Bauman v. Town of Ironde- 
CLUOlt, 122 N.T.S.2d 47, 204 Misc. 
494, affirmed 125 N.Y.S.2d 250, 282 
App.Dlv. 916, appeal dismissed 123 
N.E.2d 574, 807 N.T. 926. 

(4) Other employees. 

N.Y.—Schwartz v. State, 297 N.Y.S. 
815, 251 App.Dlv. 634, affirmed 13 
N.E.2d 476, 277 N.Y. 567. 

Poulakis V. Villagre of Preeport, 
162 N.Y.S.2d 787, 7 Misc.2d 1005. 
N.J.—^Moore v. City of Paterson, 13 
A.2d 299, 18 N.J.Misc. 201. 

Oeneral ox speciai employee 
An action for nesrlisrence causlns 
death of a workman in general or 
speclal employ of an employer is 
barred. 

N.Y.—Wawrzonek v. Central Hudson 
Gas & Electric Corp., 12 NJB].2d 
525, 276 N.Y. 412. 

IText of kiiL 

(1) A provlslon barrlng other 
remedies of an employee*s next of 
kin Includes his heirs. 

Idaho.—Glfford v. Nottlngham, 198 
P.2d 831, 68 Idaho 330. 

(2) A surviving spouse who is em- 
ployee^s only helr at law is in- 
cluded in such a provlslon. 

Ind.—^McDonald v. Miner, 32 N.E.2d 
885, 218 Ind. 873. 

Suit based oa aegUgent treatmeat by 
employer’s physloUui. . 

Employee who was injured in 
course of employment, ahd who 


thereafter was negllgently treated 
by doctor of same employer, and 
whose Injury was compensable un¬ 
der workmehs compensation law, 
could recover only under that law, 
and suit against employer to recov- 
er for death of employee so injured 
would be dismissed. 

U.S.—^Remington v. General Motors 
Corp., D.C.Mich., 127 F.Supp. 672, 
cause remanded, C.A., 229 F.2d 788, 
affirmed 237 F.2d 919. 

72. Ky.—Johnson v. Frankfort & C. 
R. R., 197 S.W.2d 432, 808 Ky. 266. 

71 C.J. p 1607 note 66. 

Bight of action under oonntitutlonal 
provlslon 

Exclusiveness of remedy given by 
workmen*s compensation act has 
been recognized notwithstanding a 
right of action for death is conferred 
by constltution. 

Ky.—^Davis v. Solomon, 276 S.W.2d 
674. 

71 C.J. p 1607 note 66 Ea]. 

73. U.S.—Gladden v. Stockard S. S. 
Co., CA^Pa., 184 F.2d 610. 

Fla.—^Brlckley v. Qulf Coast Const. 

Co., 14 So.2d 265, 153 Fla. 216. 
Ohio.—Greenwalt v. Goodyear Tire 
& Rubber Co., 128 N.E.2d 116, 164 
Ohio St. 1. 

Bankers Indem. Ins. Co. v. 
Cleveland Hardware & Forging Co., 
62 N.E.2d 180, 77 Ohio App. 121, 
appeal dismissed 62 N.E.2d 251, 
145 Ohio St. 615. 

Or.—^Bigby v. Pelican Bay Lumber 
Co., 147 P.2d 199, 178 Or. 682. 
Tenn.—^McDonald v. Dunn Const 
Co., 185 S.W.2d 617, 182 Tenn. 213. 
W.Va.—State ex rei. Cashman v. 
Sims, 43 S.B.2d 806, 130 W.Va. 430, 
172 A.L.R. 1889. 
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74. Ky.—Davis v. Solomon, 276 S. 
W.2d 674. 

75. N.J.—Hull V. Hercules Powder 
Co., 26 A.2d 164, 20 N.J.Misc. 168. 

N.Y.—^Parsons v. Robinson, 53 N.Y. 
S.2d 400. 

R.I.—^National India Rubber Co. v. 

KUroe, 173 A. 86, 54 R.L 333. 

71 C.J. p 1508 note 67. 

76. Mass.—^McDonnel v. Berkshire 
St Ry. Co., 137 N.E. 268, 243 Mass. 
94. 

77- U.S.—De Martlno v. Bethlehem 
Steel Co., C.C.A.Mass., 164 F.2d 
177. 

Shelton v. Seas Shipping Co., D. 
aPa., 75 F.Supp. 196. 

Mass.—^llva v. Gorton Pew Fish- 
eries Co., 22 N.E.2d 31, 308 Mass. 
531. 

71 C.J. p 1508 note 69. 

Dependent or nondependent person 
A provlslon of compensation act 
that compensation for death of an 
employee provided by act shall be 
in lieu of any other liability whatso- 
ever to any person excludes liability 
of employer to any person by reason 
of death of an employee whether 
such person is dependent or nonde¬ 
pendent 

CaL—^Lelong v. Postal Telegraph-Ca- 
ble Co., 153 P.2d 204, 66 CJL2d 849. 
71 C.J. p 1608 note 69 [a]. 

78. U.S.—^Moore v. Christiensen S. 

S. Co., C.C.A.Ga., 63 P.2d 299. 

71 C.J. p 1608 note 70. 

76. Mo.—^Midwest Nat Bank. & 
Trust Co. V. Davis, 283 S.W. 406, 
288 Mo. 563. 

80. U.S.—Thol V. U. S., aA.Mont, 
218 F.2d 12—Underwood v. U. S., 
CJLColo., 207 F.2d 862—U. S. v. 
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Remedy sought in courfs of another jurisdiciion, 
Where the provision of the compensation act of a 
state in which the employee^s injury occurs, that 
makes the remedy exclusive, does not create a new 
cause of action for wrongful death, the remedy un¬ 
der the act has been regarded as cumulative and 
not exclusive where the remedy is sought in an¬ 
other jurisdiction.*! A compensation act of the 
state where the contract of employment was made 
which otherwise applies to the employer and the 
employee may preclude an action for the death of 
the employee under the law of another jurisdic- 
tion.52 respect of a claim for damages to which 
a state act does not apply, the right to pursue a 
remedy in an admiralty court of the United States 
has been recognized where the matter is otherwise 
within the jurisdiction of that court^^ 

In Oklahoma, Under an amendment to the con- 
stitutional provision that the right of ^iction to re- 
cover damages for injuries resulting in death shall 
never be abrogated providing that the legislature 
may provide compensation for death under the 
workmen’s compensation law, such compensation to 
be exclusive, and under provisions of the compensa¬ 
tion act pursuant thereto providing for death bene- 
fits payable to the dependents of a deceased em¬ 
ployee, the personal representative of an employee 
who left no dependents has no right of action for 
pain and suffering of the employee,^^ Under the 
constitutional provision as it stood prior to amend¬ 


ment, the compensation act provided that no right 
of action for the recovery of damages for injuries 
resulting in death was intended to be denied or af- 
fected,85 and it was held that the employee’s per¬ 
sonal representative was entitled to maintain an ac¬ 
tion for death on the theory that it resulted from 
the employer^s wrongful act or omission, even 
though the employee had recovered workmen^s com¬ 
pensation it was further held that recovery might 
be had for pain and suffering of the deceased em¬ 
ployee when no award of compensation had been 
-made to him before his death,87 but not where such 
an award had been made before his death.®® 

b. Death of Minor Employee 

An action against the employer for the deatti of a 
ntlnor may not be maintalned, even though the empioy- 
ment waa illegal, where the compensation act provides 
the exclusive remedy. 

A general statute giving a right of action to a 
parent for the death of a minor child has been con- 
strued in the light of subsequent legislation em- 
bodied in the workmen^s compensation act making 
exclusive the remedy under the act for death,®® and 
does not give a right of action where the employee 
is one who is not excluded from the operation of 
the compensation act®® Some compensation acts 
making the remedies therein given exclusive pre¬ 
clude an action for damages for the death of a 
minor, even though the minor was illegally em- 
ployed,®! where the minor was authorized to elect 


Firth, C.A.Cal., 207 P.2d 666—U. 
S. V. Vatuone, C.A.Cal., 200 F,2d 
199—XJ. S. V. Meyer, C.A.Tex., 200 
P.2d 110—Mandel v. U. S., C.A, 
Pa., 191 P.2d 164, afflrmed 72 S.Ct 
849, 343 U.S. 427, 96 L.Ed. 1061, 
rehearing denied 73 S.Ct. 47, 344 
U.S. 848. 97 L.Ed. 660. 

Patterson v. U. S., D.C.N.T., 129 
P.Snpp. 794. 

81. U.S.—BUiott V. De Soto Crude 
OU Purchasing Corp., D.C.La., 20 
P.Supp. 743, 

71 aj. p 1509 note 79. 

82. U.S.—Willingham v. Eastern 
Airlines, C.A.N.Y.. 199 F.2d 628. 

Spelar v. American Overseas 
Airlines, D.C.N.T., 80 F.Supp. 344. 
Paarticiilax statntes 

<1) Where contract of employ¬ 
ment was made in Georgla and stat- 
ed that it was made in contempla- 
tion of, and pursuant to, Georgia 
Workmen^s Compensation Act, which 
contained provision that rlghts and 
remedies under such act shall ex¬ 
clude ali other rlghts and remedies 
because of compensable Injury or 
death, and where there waa no indi- 
catlon that publlc policy of New 
7orh precluded application of such 
statute, Georgla statute barred ac¬ 


tion in New York for wrongful death 
of employee kllled in scope of em¬ 
ployment. 

U.S.—Willingham v. Eastern Air¬ 
lines, C.A,N,Y.. 199 F.2d 623. 

(2) Where fllght engineer on pas- 
senger alrplane en route from New 
York to Ireland, who was kllled 
when alrplane crashed during take- 
oi£ in Newfoundland, was resident of 
New York, and his employer was a 
Delaware Corporation with Its Princi¬ 
pal place of business in New York, 
engineer’s death was within cover- 
age of New York Workmen's Com¬ 
pensation Law, precluding wrongful 
death action under Newfoundland 
statute, notwithstanding that em¬ 
ployer was engaged solely in inter¬ 
state or foreign commerce, in view of 
fact that congress hadl made no pro¬ 
vision for compensating employees of 
alrplane carriers engaged in inter¬ 
state or foreign commerce for per¬ 
sonal injuries. 

U.S.—Spelar v. American Overseas 
Airlines, D.C.N.Y,, 80 F.Supp. 344- 

83. U.S.—The Linseed Klng, N.Y., 
62 S.Ct 450, 285 U.S. 502, 76 L. 
Ed. 903. 

71 C.J. p 1609 note 80. 
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84. Okl.—^Herndon v. Dolton Bar- 
nard Hardware Co., 264 P.2d 723. 

85. Okl.—^Landry v. Acme Flour 

Mills Co., 211 P.2d 612, 202 Okl. 
170. 

71 C.J. p 1609 note 71. 

86. Okl.—^Weatherman v. Victor 

Gasoline Co., 130 P.2d 527, 191 
Okl. 423. 

87. Okl.—^Landry v. Acme Flour 

Mills Co., 211 P.2d 512, 202 Okl. 170 
—Consumers* Gas Co. v. 0'Bannon, 
221 P. 423, 94 Okl. 107. 

88. Okl.—Landry v, Acme Flour 

Mills Co.. 211 P.2d 612, 202 OkL 
170. 

89. Cal.—^McLain v, Llewellyn Iron 
Works, 204 P. 869, 66 C.A. 68. 

Action by or for benefit of person 
not entitled to compensation see 
infra § 965. 

90. Cal.—^Lelong v. Postal Tele- 
graph-Cable Co., 163 P.2d 204, 66 
C.A.2d 849. 

Fla.—^Howze v. Lykes Bros., 64 So. 
2d 277. 

71 C.J. p 1609 note 76; 

91. Cal.—^Lelong v. Postal Tele- 
graph-Cable Co., 153 P.2d 204, 66 
aA.2d 849. 
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and did elect to accept the provisions of the act,^^ 
or failed to elect not to be botmd by the compensa- 
tion plan adopted by the employer.®^ 

Where, however, the right to elect in respect of 
a minor employee is, under the act, in the parent, the 
right of a parent to sue has been recognized where 
the parent had no knowledge of the employment of 
such employee before his death.^^ Where it is 
presumed that the employer and employee are bound 
by the act in the absence of an election to the con- 
trary, which election shall be made by the parent or 
tutor of a minor, it has been held that an action by 
the parent is precluded in the absence of an elec¬ 
tion, even though the employment was illegal and 
without the knowledge or consent of the parents.^5 

In at least one jurisdiction it has been held that 
an action for the death of an illegally employed 
minor by a parent is not precluded by the work- 
men’s compensation act.®® 

a Employer, Employee, or Employment Not 
within Act 

Where the employer, the employee, or the employment 
Is not covered by the compensation act, an action agalnst 
the employer for the death of the employee may be maln- 
talned. 

Where an employee is one of a class of employees 
excepted from the compensation act,®^ or where an 
employer is not within the classes of employers who 


are subject to the act,®® an action for the death of 
an employee is not precluded. However, even 
though the deceased person was not within the 
dass of employees covered by the compensation act, 
if he was an employee there may be no recovery on 
the theory that he was an invitee of the employer.®® 

Where a state compensation act is not applica- 
ble because the employee was employed in interstate 
commerce, his representative must look to the com- 
mon law or to an appropriate statute for relief,i and 
may properly maintain an action for death.® Like- 
wise, a statute which is applicable only to maritime 
workers does not preclude an action for the death 
of one whose employment had no connection with 
an undertaking to carry on trade, commerce or 
transportation on public waters.® A compensation 
act which specifically excepts from its operation per- 
sons whose emplo 3 rment is casual in character, and 
not in the regular course of business of the employ¬ 
er, does not preclude an action for the death of a 
person within the exception.^ 

§ 965* Action by, or for Benefit of, Person 
Not Entitled to Compensation 

Although there Is authortty to the contrary, generat- 
ly, an action for damages may not be maintained for the 
death of an employee where the compensation act pro¬ 
vides the exci usi ve remedy, even though there are no 
persons entitled to the beneflts provlded for dependente 
by the act. 


Conn.—Greenberg v. Oulllano, S8 A. 

2d 486, 131 Conn. 167. 

N.T.—Monteleone v, Center Storage 
Warehouses, 68 N.T.S.2d 369. 

Or.—^Manke v. Nehalem Logging Co., 
316 P.2d 539. 

Right of illegally employed minor 
employee or his personal repre¬ 
sentative to sue see supra S 930. 

92. Mlch.—^Thomas v. Morton, 235 
N.W. 846, 263 Mich. 613, certiorari 
denied 52 S.Ct 8, 284 U.S. 619, 76 
L.Ed. 528, and reheard 242 N.W. 
235, 258 Mich. 231. 

71 C.J; p 1509 note 76. 

93. Mont.—Tarrant v. Helena Bldg,' 
& Realty Co., 156 P.2d 168, 116 
Mont. 819'. 

94. U.S.—^Preno v. Connell Anthra- 
cite Mining Co., C.CJLPa., 295 F. 
667. 

9B. U.S.—Goings V. Hardware Mut 
Cas. Co., C.A.La., 201 P.2d 887. 

96. Utah.—^Lucas v. Industrial Com- 
misslon, 156 P.2d 896, 108 Utah 
26. 

.Btght of minor luU personal 

Right to clalxn workman^s com¬ 
pensation, Including atatutory dou- 
hle compensation for injuries to mi¬ 
nor illegally employed, is personal 
•to minor, and survlyQrs’ remedy, for 
jninor’s death. 1^ by aptlon jA ]aw. . j 


Utah.—^Lucas v. Industrial Commls- 
aion, supra. 

97. U.S.—Tumer v. Wiison Line of 
Mass., Inc., C.A.Mas8., 242 F.2d 
414—Wilkes V. Mississlppl River 
Sand & Gravel Co., C.A.Tenn., 202 
F.2d 888, certiorari denied Mis- 
sissippi River Sand & Gravel Co. 
V. Wllkes, 74 S.Ct 29, 346 U.S. 
817, 98 L.Bd. 344. 

Memhers of a crew 
In suits under Jones Act for. j|.eath 
of decedents kllled while en^loyed 
on harge, in which district court 
denied relief hecause decedents were 
not members of a crew, district court 
by placing a restrictive meaning on 
words ''member of a crew,” as ap- 
plied to facts, Incorrectly interpreted 
facts as though claims had origin 
under Longshoremen's Act and, by 
presumption, held claims to come 
•within provisions of that act 

U.S.—Wllkes V. Mississlppl River 
Sand & Gravel Co., C.A.Tenn., 202 
F.2d 383, certiorari denied Mis¬ 
sisslppl River Sand & Gravel Co. 

V. Wilkes, 74 S.Ct 29, 346 U.S. 
817, 98 L.Ed. 844. 

98. Ala.—^Hardy v. City of Dothan, 
;76 So. 449, 234 Ala. 664. 

Nonproflt eleotxlo membfZBhlp ooxpo- 
r|bt;lo:ii. , . . , 

Ga.*TrJPiint i^ec, Itfemborship Corp. v. 


I Posey, 61 S.E.2d 869, 78 GaJ^pp. 
697. 

99. Ohio.—^Brown v. L. A. Wells 
Const Co., App., 67 N.EL2d 110, 
affirmed 66 N.E.2d 461. 148 Ohio 
St 680. 

1- W.Va.—Pritt v. West Virginia 
Northern R Co., 51 S.E.2d 105, 
182 W.Va, 184, 6 A.L.R.2d 662, 
certiorari denied West Virginia 
Northern R. Co. v. Pritt 69 S.Ct. 
891, 336 U.S. 961, 93 L.Ed. 1113. 

2. Colo.—Cohen v. Schaetzel, 103 P. 
2d 1060, 106 Colo. 266. 

W.Va--^Iey v. West Virginia 
Northern R. Co., 61 S.E.2d 119, 132 

W.Va. 208, certiorari denied West 
Virginia Northern R Co. v. Riley, 
69 S.Ct 891, 336 U.S. 961, 93 L.Ed. 
1113. 

3. U.S.—^Posavec v. Merritt-Chap- 
man & Scott Corp., D.C.N.T., 106 P. 
Supp. 170. 

4. Fasserby asslstlng employMS 
Workmen*8 compensation act did 

not bar bringing of a tort action for 
death of passerby, who was elep- 
trocuted while asslstlng employees 
of an electric company, at thelr re- 
auest to remove an hijured woik- 
man from electric wlres. 

Pa.—^Vescio v.' Pennsylvania Elee. 
Co., 9 A.2d 546, 336 Pa; 502. 
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Where the compensation statute provides that its 
remedies shall exclude other remedies except such 
rights and remedies as are not provided for by the 
compensation statute, and the parents of a deceased 
minor child who are not his dependents have no 
right to the death benefit provided for by the com¬ 
pensation statute, they may sue under the wrong- 
ful death statute.^ Many acts, however, substitute 
a complete new system for the former remedy by 
action for damages for the death of an employee® 
and prevent the bringing of an action for the bene¬ 
fit of certain next of kin of a deceased employee, 
who were prior to the act entitled to the benefit of 
such action, even though they are not entitled to 
compensation under the act;*^ a similar rule has 
been recognized as to next of kin not entitled to 
compensation where the deceased employee and the 
employer had elected to come under the act.^ Even 
though there are no dependents entitled to the bene- 
fits provided by the compensation act in lieu of dam¬ 
ages for the death of the employee, an action for 
death may be excluded.^ 

§ 966. Employer^s Nonacceptance of, or 
Noncompliance with, Act 

An employer who is subject to the act but does not 
accept It may be llable fn an action for the death of an 
employee. 

Under some acts, if an employer subject to the 
act does not accept the act, he may be liable in an 
action for the death of an employee resulting from 
wrongful act or negligence,!^ and, as discussed in¬ 
fra § 969, the act sometimes permits the legal repre- 
sentative of the deceased employee to elect either to 
take compensation or to maintain an action for dam- 
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ages if the employer fails to secure the payment of 
compensation. 

Death occurring in place subject to jurisdiction of 
United States. A provision of the workmen*s com¬ 
pensation act authorizing an action for damages and 
rendering unavailable therein the common-law de¬ 
fenses if the employer does not pay premiums into 
the state industrial fund does not authorize such an 
action for the death of an employee where the death 
occurred at a place which, although within the state, 
has been subject to the exclusive jurisdiction of the 
United States since a time prior to the enactment 
of the workmen^s compensation act, where the right 
of action on the default of the employer is conferred 
as a part of the scheme of state insurance and not 
otherwise, and the compensation act abolishes ac- 
tions at law for negligence of the employer and sub- 
stitutes another system therefor.^i 

Government control of employer^s Business may 
not be a bar to an action for the death of an em¬ 
ployee which is maintainable because the employer 
was not a subscriber to the state compensation 
fund.i2 

§ 967. Death from Cause or Occurrence Not 
within Act or Specifically Excepted 

An action may be malntained for the death of an 
employee which resuited from a cause or occurrence not 
within the compensation act. 

A provision rendering the remedy under the act 
exclusive does not apply where the death of the em¬ 
ployee is not compensable because it is not the resuit 
of a cause or occurrence to which the act ap- 
plies,^® and in such case an action will lie if the 


8. Ho.—^Miller v. Hotel Savoy Co.. 
68 S.W.2d 929, 228 Mo.App. 463. 

6. N.Y.—Shanahan v. Monarch En- 
gineerina: Co., 114 3Sr.B. 796, 219 
N.T. 469. 

7. N.T.—Shanahan v. Honarch En- 
glneerlng Co., supra. 

8« N.J.—Grregutls v. Waclark Wlre 
Works, 92 A. 354, 86 N.XLaw 610. 

71 C.J. p 1609 note 84. 

9. U.S.—^Patterson v. Sears-Roe- 
buck & Co., CJUUa., 196 F.2d 947. 

Ala.—^De Arman v. Ingalls Iron 
Works Co., 61 So.2d 764, 258 Ala. 
205. 

Fla.—Chamherlain v. Florida Power 
Corp., 198 So. 486, 144 Fla. 719. 

Kan.—^NeviUe v. Wichita Eagle, Inc., 
294 P.2d 248, 179 Kan. 197. 

La.—^Atchison v. May, 10 So.2d 786, 
201 La. 1003. 

N.T.—^Poulakls v. Village of Free- 
port, 162 N.T.S.2d 737, 7 Mlsc.2d 
1005. 


Or.—^Blghy v. Pelican Bay Lumber 
Co., 147 P.2d 199, 173 Or. 682. 
Utah-—^Henrle v. 'Rocky Mountain 
Fac^ng Corp., 196 P.2d 487, 113 
Ut^ 416, rehearing denied 202 P. 
2d 727, 113 XJtah 444. 

71 C.J. p 1608 note 69 [a] (8). 

10. W.Va.—State ex rei. Cashman 
V. SIms, 43 S.B.2d 806, 130 W.Va. 
430, 172 A.L.R, 1389. 

71 C.J. p 1609 note 86. 

11. XT.S.—^Murray v. Joe Gerrick & 
Co„ Wash., 64 S.Ct 432, 78 L.Bd. 
821. 

71 C.J. p 1610 note 88. 

12. W.Va.—Stanton v, Ruthbell Coal 
Co., 34 S,B.2d 267, 127 W.Va. 686, 
certiorari denied 66 S.Ct. 63, 326 
U.S. 740, 90 L.Ed. 442. 

13. Kan.—Echord v. Rush, 261 P. 
820, 124 Kan. 521. 

N.H.—Wllkinson v. Achber, 131 A.2d 
61, 101 N.H. 7. 

Va.—Griffith v. Raven Red Ash Coal 
Co., 20 S.B.2d 630, 179 Va. 790. 
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Oanse of death. not within. eooiploy-. 
ment 

(1) Where deceased was killed be- 
fore his employment had commenced 
as resuit of negligence of driver of 
automobile acting as agent of em¬ 
ployer in transporting deceased to> 
place where employment was to com- 
mence, so that workmen^s compen¬ 
sation law dld not apply. 

N.T.—^Dunseath v. Starrett Bros. & 

Bken, 42 N.B.2d 474, 288 N.T. 174, 

reargument denied 43 NJS.2d 366, 

288 N.T. 784. 

• 

(2) Student nurse who entered: 
hospital as a patient for treatment 
and died allegedly as a resuit of ad¬ 
ministrative negligence of hospital 
N.T.—Glaser v. Highland Hospital 

of Rochester, 131 N.T.S.2d 728. 

(3) Where contract of employment 
contemplated that employer wouldi 
furnish one round trip transporta- 
tion from Louislana to Misslasippli 
for Work on oil well, but bad weath- 
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elements of a right of action for death exist.^^ 
Thus, where the death resulted froin an occupation- 
al disease,i5 as where it resulted from silicosis, 
and such death is not compensable under the work- 
men^s compensation act, an action for death may be 
maintained. So, the right to maintain an action for 
•death resulting from a maritime tort has apparent- 
ly been recognized in view of the nonapplicability 
•of a state compensation act.!*^ 

Accident outside jurisdiction» Where a compen¬ 
sation statute is not applicable to an accident occur- 
ring outside the jurisdiction, its provision excluding 
actions for damages against employers subject to the 
act does not apply to an action for death resulting 
from such an accident^^ 


§ 968. Death Resulting from Willful Act or 
Omission or Gross Negligence 

Under some statutes there ntay be a recovery of dam¬ 
ages for the death of an employee resulting from the 
employer’8 willful act or gross negligence. 

Some acts provide that nothing therein shall pro- 
hibit the recovery of exemplary damages for the 
death of an employee occasioned by homicide from 
the willful act or omission or gross negligence of 
the employer^^ and contemplate the prosecution of 
the action in the first instance in the court having 
jurisdiction of such an action generally and not be- 
fore the industria! accident board-^o 

Deliberate intention to produce death. An em- 
ployer has been held not to be protected from lia- 
bility other than payment of compensation under 


«r caused suspenslon of operation 
and employees were being transport- 
ad horne untll weather cleared, and 
employee was killed in an accident 
duringr course of such trip. 

U.S.—^Banks v. Travelera Ins. Co., 
D.C.L.a., 161 F.2d 806. 

14. Kan.—Echord v. Hush, 261 P. 
820, 124 Kan. 521. 

15. Ohio.—Weil v. Taxicaba of Cin¬ 
cinnati, 39 N.E.2d 148, 139 Ohio St. 
198, appeal dismissed 86 N.E.2d 
446, 138 Ohio St. 414. 

Utah.—^Toung v. Salt Lake City, 90 
P.2d 174, 97 Utah 128, 

71 C.J. p 1610 note 91 [a]. 

Slseasa Bot oaused by aooldeat 

Action for death resulting from 
lead poisoning was maintainable un- 
•der Employers' Llability Act on 
.ground of employei^s negligent 
maintenajice of defective working 
•conditions as against contention that 
dndustrial board would have duty to 
4nauire whether deceased died from 
'injury caused by accident arlsing out 
-of, and in course of, employment, or 
whether death was caused by dis- 
•ease resulting from negligence. 

Ind.—General Printing Corporation 
V. Umback, 195 N.S. 281, 100 Ind. 
App. 286. 

le. Ohio.—TrilE V. National Bronze 
& Aluminum Foundry Co., 20 N.E. 
2d 232, 135 Ohio St. 191, 121 ALi.R. 
1181. 

.Minn.—Foley v. Western Alloyed 
Steel Casting Co., 18 N.W.2d 641, 
219 Minn. 571. 

1.7- N.T.—^Liverani v. John T. Clark 
& Son, 176 N.T.S. 726, reversed on 
other grounds 181 N.E. 881, 231 N. 
T. 178. 

1.8, U.S.—^Duskin v. Pennsylvania- 
Central Airlines Corp., C.C.A.Tenn., 


167 F.2d 727, certiorari denied 69 
S.Ct. 56, 385 U.S. 829, 93 LuEd, 882. 

Effeot of agxeement 
Where Dlstrict of Columbia air- 
llne company and pilot domiclled in 
Tennessee and temporarily residing 
in New York and maklng flights 
from New York City, wlth stop in 
Pennsylvanla to Birmingham, Alar 
bama, agreed that rights of parties 
should be governed by Pennsylvanla 
Workmen's Compensation Act, but 
act provided that it should not ap¬ 
ply to accldents outside state except 
those occurring to Pennsylvanla em¬ 
ployees engaged in business of state 
and ezcept accidente to Pennsyl¬ 
vanla employees whose dutles re- 
Quired them to go temporarily be- 
yond state llmits for not more than 
ninety days, such act did not cover 
fatal accident to pilot in Alabama 
and was no ban to an action for 
wrongful death. 

U.S.—^Duskln V. Pennsylvania-Cen- 
tral Airlines Corp., supra. 

19. Tex.—^Bennett v. Howard, 170 
S.W.2d 709, 141 Tex. 101. 

Jones V. Jelfreys, Civ.App., 244 
S,W.2d 924, error refused. 

71 C.J. p 1610 note 94. 

Oompensatory damages not recovsr- 
able 

(1) Where employer^s insurer had 
satlsfled judgment under Texas 
Workmen's Compensation Act, no 
recovery could be had against Insur¬ 
er for damages under Texas constl- 
tution for death allegedly resulting 
from aggravation by medlcal treat- 
ment of injury. 

U.S.—^Martin v. Consolidated Cas. 
Ins. Co., aC.A.Tex., 138 F.2d 896. 

(2) In action for employee's death 
caused by bums from explosion, re¬ 
covery was Umlted to exemplary 
damages only, where actual dam¬ 
ages had been settled for in prior 
.workmen's compensation proceedlng. 
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U.S.—^Bonner v. Texas Co., C.C1A. 
Tex., 89 F.2d 291. 

What oonsUtiLtes “gross negUgenoe’’ 

(1) Under Texas law, “gross neg¬ 
ligence," whlch wlll authorlze re¬ 
covery of exemplary damages for 
death of another, is that entire want 
of care which would ralse belief that 
act or omission complained of was 
resuit of a conscious indilference to 
rights or welfare of person or per- 
sons to be affected by it. 

U.S.—^McAlester v. Sinclair Beflnlng 
Co., C.aATex., 146 P.2d 36. 

(2) Employer's failure to use an 
exploslon-proof swltch in pump- 
house where gasoline vapors were 
present did not show such gross 
negligence as would authorize re¬ 
covery of punitive damages above 
compensation paid for death of em¬ 
ployee, in view of evldence that 
swltch used was Standard equipment 
in good repalr and that points were 
immersed in oil to prevent sparks. 
U.S.—^McAlester v. Sinclair Redn- 

ing Co., supra. 

Bights of employer 
Where, at time of workman’8 
death, compensation policy had been 
flled and approved, and insurer and 
employer had notlfied Texas indus- 
trial accident board that employer 
had become a subscrlber, but work- 
man had not given notice of reserva- 
tion of common-law rights, employer 
was entltled to all rights and de¬ 
fenses of a subscrlber under Texas 
law, in common-law action in f ederal 
court for workman’s death. 

U.S.—Gomlllion v. Union Brldge & 
Const. Co. of Kansas City, Mo., C. 
C.ATex., 100 F.2d 987, certiorari 
denied 69 aCt. 1031, 307 U.S. 634, 
83 L.Ed. 1516. 

20. Tex.—^Morton Salt Co. v. Wells» 
Civ.App., 36 S.W.2d 464. 

71 aj. p 1610 note 95. 
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workmen^s compensation act where death of an em- 
ployee results from deliberate intention of employ- 
er to produce injury or death.^i 

§ 969. Option, Election, Waiver, or Estoppel 

An election between the remedy provided by tfie com¬ 
pensation act for recovery of compensation and a remedy 
by action against the employer may be permitted or re- 
quired; and the election of one remedy may preclude the 
use of the other. 

Under some statutes benefits may be received and 
an action may be brought against a delinquent em- 
ployer.22 The widow of an employee who sues the 
employer under both the Federal Employers* Lia- 
bility Act and under a state compensation act which 
provides for recovery of compensation by court pro- 
ceedings is not required to elect between the reme¬ 
dies provided by the two acts.^^ 

Some acts give the personal representative or de- 
pendents of a deceased employee an option either to 
proceed under the act for compensation or to bring 
an action for damages for wrongful death,24 or 
permit an election in this respect when25 and only 
when2® the employer has failed to comply with the 
act as to securing the pa 3 nnent of compensation. 
A mere failure tq pay compensation which is due 
does not estop the employer and his insurer to con- 
tend in an action for the death of the employee that 
the sole remedy against the employer is under the 
compensation law.27 

Where under the terms of the act the filing by 
dependents with the employer of any claim consti- 
tutes a release of all claims or demands at law, fil¬ 
ing a claim with the industrial accident board and 
Service on the employer prevent an action by the ad¬ 
ministrator,28 and, even in the absence of express 
provision, the legal representative of a deceased em- 
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ployee may by proceeding to obtain an award un¬ 
der the workmen's compensation act and accepting 
a decision in his favor in such proceeding be 
estopped to maintain an action for damages against 
the employer.22 

Where the act provides that a legal representative 
who makes application for an award or accepts 
compensation waives his right to exercise his option 
to institute proceedings in any court for damages, a 
legal representative who seeks compensation under 
the act is estopped to bring an action for damages 
if the industrial commission finds in favor of the 
legal representative,20 or such representative ac¬ 
cepts compensation under the act;2i but the rule is 
otherwise if the commission rejects the claim on 
the sole ground that at the time of the injury de¬ 
ceased was not in the employ of defendant employer 
or killed in the course of employment.22 Where, 
however, an appeal from the denial of compensa¬ 
tion by the commission for want of jurisdiction is 
pending, the personal representative may not main¬ 
tain an action for damages.23 

A provision which gives an injured employee the 
option to claim compensation or to maintain an ac¬ 
tion at law for damages under certain circumstances 
where the injury was caused by the employer^s gross 
negligence or willful misconduct does not give such 
option to one seeking recovery for the death of an 
employee which, it is alleged, was caused by the 
gross negligence of the employer.24 The mere fil¬ 
ing of a claim under a compensation act has been 
held not to prevent a widow of a deceased employee 
from dismissing her claim or refusing the benefits 
awarded in order that a remedy by suit under an- 
other statute may be pursued.25 It has been held 
that where a personal representative, acted in mak- 
ii^ his election to accept compensation on misin- 


21. Ky.—^Morrlson v. Carbide & 
Carbon Chemicals Corp., 129 S.W. 
2d 647, 278 Ky. 746. 

22. Or.—^Manke v. Nehalem Logglss: 
Co., 315 P.2d 689. 

23. XJ.S.—Quin v. Kansas City 
Southern Ry. Co., D.C.Iia., 8 F. 
Supp. 78. 

24. OkL—Davls v. Hagen, 238 P. 
671, 106 Okl. 167. 

71 C.J. p 1510 note 96. 

25. lowcL—Casey v. Hansen, 26 N. 
W.2d 60, 238 lowa 62. 

71 C.J. p 1610 note 97. 

Status of employer as thpngh he re- 
Jeoted aot 

Where employer had not Insured 
hia liablllty to pay compensation for 
Injuries to workmen and had not 
been relleved from doing so, and 
employer had more 'than live persona 


In hazardous employment, and ad- 
minlstratrlx of a fatally Injured em¬ 
ployee elected to sue for damages at 
common law, employer^s status was 
same as though he had rejected com¬ 
pensation act. 

lowa.—Casey v. Hansen, supra. 

28. D.C.—Garcla v. De Leon, Mun. 
App., 59 A.2d 637. 

N.T.—Culhane v. Economical Garage, 
Inc., 186 N.T.S. 464, 195 App.Div. 
108. 

27. tr.S.—^Banks v. Travelers Ins. 
Co., D.C.La., 66 F.Supp. 801, re- 
versed on other grounds, C.C.A., 
161 F.2d 805. 

28. Mich.—Gray v. Brown & Sehler 
Co.. 166 N.W. 980. 200 Mlch. 177. 

29. N.J.—Tearicks v. City of Wlld- 
wood, 92 A.2d 878, 23 ]Sr.J.Super. 
879. 

71 C.J. p 1510 note 1. 
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30. Ohlo.—Conrad v. Toughlogheny 
& Ohlo Coal Co., 140 N.EI. 482, 107 
Ohio St 387, 36 A.LuB. 1288. 

71 C.J. p 1611 note 2. 

31. Ohlo.—Conrad v. Toughlogheny 
& Ohio Coal Co., supra. 

32. Ohio.—Conrad v. Toughlogheny 
& Ohlo Coal Co., supra. 

33. Ohio.—Slattery v. Walllngford, 
4 Ohio Supp, 311. 

34. Cal.—^McLaln v. Llewellyn Iron 
Works, 204 P. 869, 56 CA. 68. 

71 C.J. p 1511 note 6. 

35. U.S.—Wllkes V. Mlsslssippl Riv¬ 
er Sand & Gravel Co., C.A.Tenn., 
202 F.2d 383, certiorari denied Mls- 
alsslppl River Sand & Gravel Co. 
V. Wllkes, 74 S.Ct 29, 346 U.S. «17,. 
98 L.Ed. 844. 
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formation given by an agent of the employer, he 
may be permitted to rescind his election and substi¬ 
tute an action at law for the compensation proceed- 
ings.^® 

Under some acts, the parent of a minor employee, 
who elects to pursue a remedy under the workmen’s 
compensation act, may thereby lose the right to re- 
cover damages for the death of such employee,®^ 
and where, as discussed supra § 125, under the act 
a conclusive presumption has arisen that a minor 
employee has accepted the provisions of the act and 
the remedy given by the act is exclusive, the admin¬ 
istrator of such employee cannot, after the death of 
the employee, exercise an election to renounce the 
benefits of the act and bring an action at law to re- 
cover damages.88 

Waiver or exercise of option by particular per- 
sons, and whose rights affected, Where the statute 
provides that in case of the death of the employee 
failure of the employer to secure compensation shall 
permit the *'legal representative” of the employee to 
elect to claim compensation or to maintain an action 
for damages, the dependent, and not the administra¬ 
tor or executor, is entitled to elect.^^ The view has 
been taken that a waiver provided for by statute 
by electing to take compensation or to bring an ac¬ 
tion for damages for death of an employee is not 
binding on a benefidary who is not sui juris,^® as, 
for example, a minor,and the mother of the minor 
may not, by accepting compensation under the act, 
waive the right of the minor to the benefit of an ac¬ 
tion for death caused by wrongful act or neglect 
where under the constitution such action may not be 
abrogated and the amount of recovery may not be 
made subject to any statutory limitation.^^ 

The right of dependent father of a deceased em¬ 
ployee to sue where the employer has failed to com- 
ply with the provisions of the act has been recog- 
nized notwithstanding ceitain language recogniz- 
ing liability to the personal representative.^^ The 
view has been expressed that the personal represent¬ 


ative of a deceased employee appointed in one 
state who was not entitled to compensation under the 
workmen*s compensation act of another state could 
not disaffirm the contract of deceased to be bound 
by such act and take other proceedings for recov¬ 
ery where other persons were the beneficiaries in 
respect of compensation under such act.^^ The ac- 
ceptance of workmen’s compensation by the em¬ 
ployee during his lifetime may constitute an accept- 
ance of the act so as to prevent an action by his 
personal representative for his death which result- 
ed from the injury for which compensation was 

paid^s 

Time for exercising option* Where a provision of 
the act giving persons entitled to compensation for 
the death of an employee the option to elect to claim 
compensation or to recover damages if the employ¬ 
er fails to comply with certain provisions requires 
that the option to elect to bring an action for dam¬ 
ages shall be exercised by notice to the employer 
within a specified time after the injury, failure to 
give such notice within the specified time prevents 
the maintenance of the action.**® 

In Arizona, where a constitutional provision re- 
quiring the enactment of a workmen^s compensa¬ 
tion act gives the employee the option to settle for 
compensation or to retain the right to sue for dam¬ 
ages, an act passed pursuant to such constitutional 
provision does not preclude the personal represehta- 
tive df a deceased employee from bringing an ac¬ 
tion for damages under the general death statute, 
even though the case is one in which an employee 
might elect to take compensation under the act;^^ 
but where the act provides that the employee shall 
be conclusively presumed to have elected to take 
compensation under the act if he has not given the 
required notice in writing, the personal representa¬ 
tive of a deceased employee may not maintain an ac¬ 
tion at law for damages under the employers’ lia¬ 
bility act where such conclusive presumption has 
arisen,*® since the rights of the dependents of such 
deceased employee who has not given the required 


SS. N.H.—Ahern v. Eldred^re Brew- 
in^r Co., 192 A. 569, 89 N.H. 48. 

37. Mlch.—Sotonyl v. Detrolt City 
Gas Go., 282 N.W. 201, 251 Mich. 
393. 

38. Conn.—Wells v. RadvUle, 158 A. 
154, 112 Conn. 459. 

33. N.T.—Dearbom v. Peugeot Auto 
Import Co., 155 N.Y.S. 769. 170 
App.Dlv.’ 93. 

71 C.X p 1511 note 9. 

40. Utah.—Garfleld Smeltlng. Co^ v. 
Inddsti^^l C6mmfs^lOii' ‘ Ut^h, 
178 P. 5Tj 53 Vtah 138. ' ’ 


41. Utah.—Garfleld Smelting Co. v. 
Indostrlal Comxnlsslon of Utah, 
supra. 

43. Utah.—Garfleld Smeltlng Co. v. 
Industrlal Commisslon of Utah, 
supra. 

43. N.D.—Olson v. Hemsley, 187 N. 
W. 147, 48 N.D. 779. 

44. U.S.—In re Spencer Kellogg & 
Sons, d.C.AJSr.T., 52 F.2d 129, re- 
versed on other grounds The Lln- 

, KSng.' 'B.Ot 460, 285 U.S. 

508. ■ 



4B, Ky.—^Davis V- Solomon, 276 S. 
W.2d 674. 

43. Conn.—Wells v. KadvUle^ 153 
A. 154, 112 Conn. 459. 

47. Arlz.—Inspiratlon ConsoL Cop- 
per Co. V. Conwell, 190 P. 88, 21 
Arlz. 480—^Behrlnger v. Inspira¬ 
tlon Consolidated Copper Ca, 149 
P. 1065, 17 Arlz. 232. 

48. Arlz.—Corral v. Ocean Accident 
& Guarantee Corporation, 23 P.2d 
934, 42 Arlz. 213. 
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notice are fixed and must ht administered by the in- 
dustrial commission.^® 

§ 970. Necessity for Tort Chargeable to Em- 
ployer 

Qenerally, an employer is not liable In an action for 
the death of an employee, uniess the employer has been 
negtigent or otherwise gullty of an actionable tort. 

The necessity for a showing that defendant em¬ 
ployer was guilty of an actionable tort in order to 
render him liable in an action for damages for the 
death of an employee, if the act was otherwise 
maintainable because of the employer’s having elect- 
ed not to be bound by the compensation act, has 
been recognized,®® and, if in such case defendant 
employer was not negligent and the accident which 
caused the death of the employee was due solely to 
an act of the employee, there can be no recovery.^i 
Where, as discussed supra § 968, compensation act 
permits the maintenance of an action for exemplary 
damages for the death of an employee, caused by the 
gross negligence of the employer, the negligence 
contemplated by the act must be shown.62 Under 
a provision of the compensation act that employers 
who fail to pay premiums as required by the act 
shall not be entitled to the benefit of the act during 
the period of such noncompliance but shall be lia¬ 
ble to the personal representatives of employees 
where death results from the injuries, it has been 
held that an employer who is in default may be lia¬ 
ble, even though in the absence of such provision 
there would be no liability.6* 

§ 971. Contributory Negligence 

Under particular statutory provisione, an employer 


sued for damages for the death of an employee may, or 
may not, be permitted to assert the employee’8 contribu¬ 
tory negligence as a defense. 

Under some acts defendant employer may not rely 
on the contributory negligence of the deceased em¬ 
ployee to defeat recovery in an action which is 
maintainable because of the nonacceptance of,54 
or the noncompliance with,56 the act by the employ¬ 
er. Where the action is for exemplary damages for 
death resulting from gross negligence of the employ¬ 
er, the defense of contributory negligence is avail- 
able.5® 

Under other acts, however, the nonaccepting em¬ 
ployer may, it seems, rely on the defense of con¬ 
tributory negligence,^'^ and, in an action based on 
the gross negligence of defendant, the view has 
been taken that the contributory negligence of the 
deceased employee constitutes a defense.^s 

§ 972. Assumption of Risk 

Under some statutory provisione an employer may not 
rely on assumption of risk by an employee to defeat an> 
action for the death of the employee; under other provi- 
slons the defense is available. 

Under some acts defendant employer may not re¬ 
ly on assumption of risk by the deceased employee 
to defeat recovery in an action which is maintain¬ 
able because of the nonacceptance of the act by the 
employer,®® or his default in making payments, to 
the compensation fund;®® but the defense is avail¬ 
able in an action for exemplary damages based on 
the gross negligence of the employer.®^ Under 
some acts, however, in the event that the personal 
representative has exercisd his election to bring an 
action, his right to recovcr may be defeated by the 


49. Arlz.—Corral v. Ocean Accident 
& Guarantee Corporation, supra. 

71 C.J. p 1612 note 21. 

50. W.Va.—Ferguson v. Pinson, 60 
S.B3.2d 476, 131 W.Va. 691. 

71 aj. p 1512 note 23. 

61. Ky.—Smith^s Adm'x v. HonaJker, 
197 S.W.2d 780, 303 Ky. 348—Har- 
lan Central Coal Co. v. Ceinnieno’s 
Adm’r, 178 S.W.2d 217, 296 Ky. 
828—^Highsplint Coal Co. v. Palm¬ 
eris Adm’r, 20 S.W.2d 1020, 281 
Ky. 24. 

W.Va.—^Perguson v. Pinson, 50 S.B1. 
2d 476, 131 W.Va. 691. 

52. Tex.—^Magnolia Petroleum Co. 
V. Ford, Civ.App., 14 S.W.2d 97, 
error denled 17 S.W.2d 86, 118 Tex. 
461. 

63. N.D.—^Fahler v. City of Minot, 
194 N.W. 695, 49 N.D. 960. 

71 C J. p 1612 note 27. 

54. Fla.—^Tampa Blec. Co. v. HArdy, 
190 So. 478, 139 Fla. 142. I 


Ky.—^Harlan Central Coal Co. v. 
Oemmeno’s Adm’r, 178 S.W.2d 217, 
296 Ky. 828. 

W.Va.—Stanton v. Huthbell Coal Co., 
84 S.B.2d 267, 127 W.Va. 686, cer¬ 
tiorari denled 66 S.Ct. 68, 826 U.S. 
740, 90 L.Ed. 442. 

71 C.J. p 1612 note 29. 

56. Tex.—^Lerer v. Raines, Civ.App., 
27 S.W.2d 621. 

71 C.J. p 1612 note 30. 

56. Xn. Texas 

(1) Workmen’s compensation act 
did not abolish defense of contribu¬ 
tory negligence in action for exem¬ 
plary damages for death due to 
gross negligence of employer. 

Tex.—^Fort Worth Blevators Co. v. 
Russell, 70 S.W.2d 897, 128 Tex. 
128. 

Magnolia Petroleum Co. v. Dunn, 
Oiv.App., 72 S.W.2d 887, error dis- 
missed. 

(2) For earlier authorities appar- 
ently to contrary see 71 C.J. p 1612 
note 31. 


67. N.H.—^Hussey v. Boston & M. 

R. R., 133 A 9, 82 N.H. 236. 

71 aJ. p 1612 note 82. 

58. Cal.—^Brown v. Lemon Cove 
Ditch Co., 171 P. 706, 36 CA 94. 
69. Ky.—Harlan Central Coal Co. v. 
Gemmeno^s Adm^r, 178 S.W.2d 217, 
296 Ky. 828. 

W.Va,—State ex rei. Cashman v. 
Sims, 48 S.B.2d 805, 130 W.Va. 430, 
172 AL.R. 1389. 

71 CJ. p 1512 note 35. 

60. W.Va,—State ex rei. Cashman 
V. Sims, supra. 

61. xn Texas 

(1) Bule €LS stated in text applies. 
Tex.—^Fort Worth Blevators Co. v. 

Russell, 70 S.W.2d 397, 128 Tex. 
128. 

Magnolia Petroleum Co. v. Dunn, 
Civ.App., 72 S.W.2d 387, error dis- 
missed. 

(2) For earlier authorities appar- 
ently to contrary see 71 C.J. p 1518 
note 36. 
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fact that the deceased employee assumed the risk.®2 
In a jurisdiction in which the distinction is recog- 
nized between voluntary and contractual assumption 
of risk, the view has been taken that a provision 
•eliminating assumption of risk as a ground for de- 
feating recovery refers to voluntary, and not con¬ 
tractual, assumption of risk.® 3 

§ 973. Negligence of Fellow Servant 

Under the varlous etatutory provisione an employer 
may or may not rely on the negligence of a fellow servant 
to defeat recovery in an action for the death of an em- 
pioyee. 

Under some acts where an action lies for the 
death of an employee, defendant employer may not 
rely on the negligence of a fellow servant of the 
deceased employee to defeat recovery,®^ as, for ex- 
ample, where the action is maintainable because of 
the nonacceptance of,®® or noncompliance with,®® 
the act by the employer. The defense may be avail- 
able, however, in an action for exemplary damages 
based on gross negligence of the employer.®'3^ 

§ 974. EfFect of Award, Judgment, or Find- 
ing in Compensation Proceeding 

An award, Judgment, or finding. In a compensation 
proceeding or the acceptance of compensation thereunder 
may or may not affect an action against the employer 
for the death of the employee. 

A judgment in a proceeding for compensation for 
the death of an employee denying compensation on 
the ground that the death did not resuit from a cause 
which was within the operation of the act is not a 
bar to a subsequent action for such death,®® and, in 
an action by the widow of a deceased employee for 
his death under a provision of the act permitting 
such action where the employer has failed to in- 
sure, the finding of the industrial commission in a 
prior compensation proceeding that the evidence 


was insufficient to establish that the deceased em¬ 
ployee received an injury arising out of, and in the 
course of, any employment with the alleged em¬ 
ployer or that the death was caused by injury does 
not constitute a defense.®® 

So, a determination in a compensation proceeding 
by the compensation board or commission den 3 dng 
an award on the ground that the accident or injury 
did not arise in the course of employment is not a 
bar to a subsequent action for the death of the em¬ 
ployee*^® or of an alleged employee^i against the 
employer or the alleged employer. Where, how¬ 
ever, the disallowance of a claim for compensation 
involves a determination that the death was not a 
resuit of negligence by the employer, a subsequent 
action for death which is dependent on negligence 
of the employer may not be maintained.^^ 

Where a widow claimed compensation tmder the 
Longshoremen^s Act, but moved to dismiss her 
claim, the judgment of the commissioner after denial 
of the motion that the claim was compensable and 
the award of compensation which the widow re- 
fused to accept does not preclude the maintenance of 
an action for damages by the employee’s personal 
representative.7® A decision of the workmen’s com¬ 
pensation board making an award against the em¬ 
ployer and in favor of a state fund holding that 
the employee left no dependents, that no claim was 
made for his funeral expenses, and that his death 
arose out of, and in the course of, his employment, 
does not bar an action by the employee^s personal 
representative against the employer for the death of 
the employee,^^ and does not prevent the litigation 
in such an action of an issue whether the death arose 
out of, and in the course of, the employment.^® 

An award of compensation has been held to bar 
an action against the employer.76 A final and un- 


62. N.H.—Smith v. Mason-Perkins 
Paper Co., 117 A. 11. 80 N.H. 299. 

63. Mass.—Ashton v. Boston, etc., 
R. Co., 109 N.E. 820, 222 Mass. 65, 
L.R.A.1916B 1281. 

71 C.J. p 1513 note 89. 

64. Tex.—^B1 Paso Electric Co. v. 
Sawyer, Com.App., 298 S.W. 267. 

65. Ky.—^Harlan Central Coal Co. v. 
Gemmeno*s Adm’r, 178 S.W.2d 217, 
296 Ky. 828. 

71 C.J. p 1513 note 42. 

66. Tex.—^Lerer v, RaJnes, Civ.App., 
27 S.W.2d 621. 

71 C.J. p 1513 note 48. 

67. Tex.—^Port Worth Elevators Co. 
y. Russell, 70 S.W.2d 397, 123 Tex. 
123. 


68. Kan.—^Echord y. Rush, 261 P. 
820, 124 Ean. 521. 

71 aj. p 1513 note 44. 

69. Cal.—^Peters y. Californla Bulld- 
Insr-Lioan Ass’n, 2 P.2d 439, 116 C. 
A. 143. 

70. Md.—^Kendall Lumber Co. v- 
State, 103 A. 141, 132 Md. 93. 

Va.—GrlfBth y. Rayen Red Ash Coal 
Co., 20 S.E.2d 530, 179 Ya. 790. 

Inooiudstent poBltion 
Fact that contentlon In action for 
death of employee that death wsls 
not compensable was inconslstent 
with contentlon in prior proceedinsr 
for compensation did not estop plain- 
tlfC in action for death. 

Va.—Orifflth y. Rayen Red Ash Coal 
Cc^., supra. 


71. Ky.—^Partin^s Adm'r v. Black 
Mountaln Corporation, 36 S.W.2d 
1, 237 Ky. 556. 

71 C.J. p 1513 note 47. 

72. Md.—State, to Use of Wilson, 
y. North East Fire Brlck Co., 24 
A.2d 287, 180 Md. 867. 

73. U.S.—Wllkes y. Misslsslppi 
Rlyer Sand & Grayel Co., CJL 
Tenn., 202 F.2d 383, certiorari de- 
nled Misslsslppi River Sand & 
Gravel Co. v. Wllkes, 74 S.Ct. 29, 
846 U.S. 817, 98 L.Ed. 344. 

74. N.T.—^Department of Taxation 
and Finance v. City of New York, 
71 N.T.S.2d 672, 272 App.Div. 407. 

75. N.T.—Department of Taxation 
and Finance v. City of New York, 
supra. 

76. U.S.—Gladden v. Stockard S. 
S. Co., CA-Pa., 184 F.2d 510. 
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modified judgment by the court of a state in a com- 
pensation proceeding, awarding compensation for 
the death of an employee on a determination that 
the deceased employee was engaged in intrastate 
commerce and, therefore, subject to the compensa¬ 
tion act of such state, is conclusi ve in an action un¬ 
der the Federal Employers’ Liability Act for such 
death where the judgment in the compensation pro¬ 
ceeding is rendered first and there is, in legal con- 
templation, an identity of parties,^*^ whether or not 
the determination as to the character of the com¬ 
merce is correct,^^ and prevents the maintenance of 
the action under such liability act 

A similar rule as to conclusiveness has been recog- 
nized where the determination as to employment 
in intrastate commerce, and the award of compen¬ 
sation, were made by the industrial accident board 
and a judgment of court on such award was entered, 
in so far as the rights of the widow of the deceased 
employee are afTected, where she prosecuted the 
compensation proceeding and also, as personal rep- 
resentative of the deceased employee, prosecuted 
the action under the Federal Employers' Liability 
Act for her own benefit and that of another.^® It 
has been held, however, that, where the employee 
was engaged in interstate commerce, an award to 
the widow under the state compensation act is void 
and does not bar an action by the personal repre- 
sentative under the federal statute and the view 
has been expressed that the award in the compensa¬ 
tion proceeding is not a bar to the whole cause of 
action under the Federal Employers’ Liability Act 
where there are persons claiming as beneficiaries 
in such action who were not entitled to share in the 

award of compensation.^^ 

An award of compensation in a proceeding under 


a state compensation act, sought and accepted by 
a dependent of a deceased employee with full knowl- 
edge of his rights, has been held to bar the subse- 
quent prosecution of a death claim in an admiralty 
court by the dependent as personal representative, 
for the benefit of the dependent.83 

Payment of award or compensation. Under some 
workmen’s compensation acts, no action may be 
brought against the employer for the death of the 
employee where the employer has paid a compensa¬ 
tion award®^ for the death of the employee.® 5 
Where the statute governing actions for death gives 
a right of action only when the person injured couid 
have maintained an action for injuries if he had 
survived, as considered supra § 1533, no action may 
be maintained under the statute if the employee ac¬ 
cepted compensation under the compensation act,®® 
or if payments of compensation for the death of 
the employee have been accepted.®^ 

Under a constitutional provision that the right to 
recover damages for death shall never be abrogated 
except in cases where compensation is provided for 
by law, the payment of part of the burial expenses 
and a specified amount to the state treasury as re- 
quircd by the compensation act when there are no 
dependents is compensation.®® Where an action 
for exemplary damages for death of an employee 
resulting from the employer's gross negligence, as 
considered supra § 968, is permissible, the fact that 
the employer has paid compensation so that actual 
damages may not be recovercd in the action for ex¬ 
emplary damages does not prevent the maintenance 
of the suit.®® 

§ 975. Procedure 

Actions against an employer for death of an employee 


77. U.S.—Chica^o, R. I. & P. Ry. 

Co. V. Schendel, Minn., 46 S.Ct 420, 

270 U.S. 611, 70 L.Bd. 767. 

71 C.J. p 1618 note 48. 

78. U.S.—Chlcagro, R. L & P. Ry. 

Oo. V. Schendel, supra. 

79. U.S.—Cliicasfo, R. I. & P. Ry. 

Co. V. Schendel, supra. 

80. Cal.—•Williams v. Southern Pac. 
Co., 202 P. 366, 64 C,A. 671, cer¬ 
tiorari denied 42 S.Ct 315, 258 U.S. 
622, 66 Xi.Bd. 796. 

71 C.J. p 1614 note 61. 

81. W.Va.—Riley v. West Virginia 
Northern R. Co., 61 S.B.2d 119, 132 
W.Va. 208, certiorari denied West 
Virginia Northern R. Co. v. Rlley, 
69 S.Ct 891, 886 U.S. 961, 98 KEd. 
1118. 

82. CaL—Williams v. Southern Pac. 
Co., 202 P. 866. 64 C.A. 671, cer¬ 


tiorari denied 42 S.Ct 816, 258 
U.S. 622, 66 L.Ed. 796. 

71 C.J. p 1614 note 52. 

83. U.S.—^In re Pamous Players 
Lasky Corporation, D.C.Cal., 30 F. 
2d 402. 

71 C.J. p 1614 note 53. 

84. U.S.—Blliott V. Armour & Co., 
D.C.S.C, 80 F.Supp. 367. 

85^ U.S.—^Brady v. Roosevelt S. S. 
Co., N.T., 63 S.Ct 426, 817 U.S. 
675, 87 L.Ed. 471, certiorari denied 
Roosevelt S. S. Co. v. Brady, 63 S. 
Ct 1820, 819 U.S. 768, 87 L.Ed. 
1714, rehearing denied 63 S.Ct 659, 
318 U.S. 799, 87 L.Bd, 1163. 

Curran v. Mackay Radio & Tei, 
Co., D.CN.T., 128 F.Supp. 83. 

Ark.—Odom v. Arkansas Pipe & 
Scrap Materlal Co., 187 S.W.2d 820, 
208 Ark. 678. 

N.T.—^Levlne v. City of New York, 
167 N.Y.S.2d 980, 8 Ml8C.2d 410. 
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N.C.—Brlght V. N. B. & a Motor 
Lines, 193 S.E. 391, 212 N.C 384. 

86. U.S.—Schlavlck v. Manhattan 
Brewing Co., D.C.I11*, 103 F.Supp. 
744. 

87. U.S.—Gerardo v. U. S., D.C.Cal., 
101 F.Supp. 383—Ocasio v. U. S., 
D.C.Puerto Rico, 99 F.Supp. 601. 

D.a—^Brown v. Curtin & Johnson, 
Inc., 221 F.2d 106, 96 U.S.App.D.a 
234. 

Clarrocchi v. James Kane Co., 
B.C., 116 F.Supp. 848—-©'Neil v. 
Shelton Bros. Trucking Co., D.C.. 
116 F.Supp. 654. 

88. Utah.—^Henrie v. Rocky Moun- 
tain Packing Corp., 196 P.2d 487, 
118 Utah 415. 

89. Tex.—People^s Ice Co, v. Nowl- 
ing, Civ.App.. 16 S.W.2d 976—Rob- 
ertson v. Magnolia Petroleum Co., 
Civ.App., 255 S.W. 223. 
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mu8t be timely brought. Where the death is covered by 
a workmen*8 compensatlon act, such an action may be 
dismiased. 

An action for death of an employee must be 
brought within the time specified by statute.^® 

Dismissal of a suit against an employer or insur- 
er for the death of an employee whose death is 
covered by the provisions of the workmen’s com- 
pensation act is proper.^i 

§ 976, -Pleading 

a. Declaration, petition, or complaint 

b. Plea or answer 

c. Issues, proof, and variance 

a. Declaratioii, Petition, or Oomplaint 

General rufes as to the declaration, petltlon, or com- 
pialnt apply In actlons for the wrongfui death of an em¬ 
ployee, but It Is sometfmes requfred that the nonappll- 
cability of the compensatlon act be pleaded. 

General rules as to the declaration, petition, or 
complaint in an action for wrongfui death, as con- 
sidered in Death §§ 67-74, apply in an action for 
the death of an employee prosecuted notwithstand- 
ing the existence of a compensatlon act.^^ The 
necessity for alleging the negligence of defendant 
employer^s as the proximate cause of the death®^ 


in an action maintainable because of defendant em- 
ployei^s election not to come under the act has becn 
recognized. 

While, as shown infra subdivision b of this sec- 
tion, the view has been taken that, under certain 
circumstances at least, the existence of a compen- 
sation act and the election of the deceased employee 
before his death to accept compensatlon are to be 
pleaded as matters of defense, usually, where the 
remedy provided by the workmen’s compensatlon act 
is exclusive if the act applies, plaintiif, in order to 
state a cause of action for the death of an employee, 
must allege facts which show that the act does not 
apply if the act is otherwise applicable to the other 
facts alleged,®5 that is, he must negative the pre- 
sumption that the act applies.®® So, where the act 
makes the remedy thereunder exclusive except that 
the legal representative of a deceased employee may 
elect either to claim compensatlon or to maintain an 
action for damages if the employer fails to secure 
the payment of compensatlon, plaintiff must allege 
such failure where the other facts alleged show 
that the act is applicable.®*^ 

Where the foregoing rules are applicable, a com¬ 
plaint which does not comply with them is demur- 


90. Ohio.—Tomasi v. Orticible Steel 
Castlns^s Co., 17 Ohio Supp. 185— 
Bryson v. American Tool Works 
Co., 5 Ohio Supp. 292. 

Aotloa held oosmneiLoed In time 
Ohio.—Weil V. Taxicabs of Cincin¬ 
nati, 39 N.B.2d 148, 139 Ohio St. 
198. 

91. Ark.—Scobey v. Southern Lum- 
ber Co., 238 S.W.2d 640, 218 Ark. 
671. 

Suit asraiiutt Insnrsr 
Petition, in action on a workmen's 
compensatlon Insurance contract to 
recover for accidenta! death of hus- 
band arlsingr out of, and in course 
of, employment, was properly dis- 
mieused by superior court on demur- 
rer, alnee remedy for enforcement of 
rl^rhts, if any, under contract was 
proceeding before department of In- 
dustrlal relations. 

Ga.—Grice v. U. S. Fldelity & Guar- 
anty Co., 200 S.E. 700. 187 Ga. 259. 

92. Ala.—Jenkins v. Mann, 127 So. 
230, 220 Ala. 661. 

71 C.J. p 1514 noto 66. 

93. 111.—^Bacon v. Bmerson-Brant- 
ingham Co., 213 Ill.App. 96. 

94. Ky.—Smith’s Adm'x v. BConaker, 
197 S.W.2d 780, 303 Ky. 348., 

95. U.S.—Gladden v. Stockyard S. 
S. Co., p.AJ>a., ^84 F.2d 510. 

Cal.—Singletpn v. Bpnnesen, P. 
2d 481, 131 CLAid 327. 


111.—^Parker v. Alton K. Co., 14 N 
B.2d 665, 295 IlLApp. 60. 

Pa,—Capozzoli v. Stone & Webster 
Bngineerlng Corp., 42 A.2d 524, 352 
Pa. 183. 

Zagozan v. Testa Bros., Inc., 
Com.Pl., 35 West.L.X 189. 

71 C.J. p 1614 note 68. 

AUegatlons held not to take oase ont 
of oozupaasation aot 
In action for employee^s death as 
resuit of gas explosion on defendant 
employer’s premises, count of dec¬ 
laration, allegring that defendant, by 
willful, deliberate, or culpable acts 
in ordering employee to operate cer¬ 
tain electrical equipment when de¬ 
fendant knew or should have known 
that gas explosion could resuit there- 
from, caused explosion, did not take 
cause out of workmen's compensa- 
tion act, but alleged injuries arising 
out of, and in course of, decedenfs 
employment within such act. 

N.H.—Wilkinson v. Achber, 131 A.2d 
51, 101 N.H. 7. 

Complaint held snffloient to prevent 
Jndgmsnt on pXeadlngs. 

N.T.—^Lavin v. Goldberg Bldg. Ma- 
terial Corp., 87 N.T.S.2d 90, 274 
App.Div. 690, appeal denied 89 N. 
Y.S.2d 623, 276 App.Div. 866. 

Interstate oommeroe 

(1) If employer is engaged in in¬ 
terstate commerce. so as to be regu- 
lated by federal stetute rather than 
,by. state, j compensatlon act, matter 
must bb pleaded by plaintiff. 
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Ky.—Johnson v. Frankfort & C. B. 

R. , 197 S.W.2d 432, 303 Ky. 266. 
(2) In action by administratrix 

against railroad company for death 
of employee, a motion to dismiss, 
which was supported by affldavit 
that employee and his employer were 
subject to compensatlon act and that 
railroad company was subject to 
compensatlon act, was properly sus- 
tained, where complaint falled af- 
firmatively to allege that railroad 
company was engaged in Interstate 
commerce, so as to be excepted from 
operation of workmen’s compensa- 
tion act. 

Hl.—Parker v. Alton R. Co., 14 N.E. 

2d 665, 295 Ill.App. 60. 

Frlma facie Showing of nonoompli- 
ance 

In action for employee’s death 
against employer, subscriber to 
workmen’s compensatlon fund, alle- 
gation that employer failed to post 
statutory notlces constltutes prima 
facie showing of employer*s noncom- 
pliance with statute; absence of ac- 
tual notlce need not be alleged. 

W.Va.—^Maynard v. Island Creek 
Coal Co., 176 S.B. 70, 116 W.Va. 
249. 

96. N.J.—Cowart v. Borough of 
Freehold. 21 A.2d 788, 127 N.J.Lraw 
215. 

71 C.J. p 1616 note 69. 

97. W.Va.—^Ferguson v. Flnson, 60 

S. B.2d 476, 131 W.Va. 691. 

71 C.J. p 1616 note 61, 
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rable^* as not stating a cause of action.^^ There is, 
'however, authority for the view that a complaint 
'by an administrator is not demurrable where it does 
not appear on the face of the complaint that the act 
applies to defendant employer.i The view has been 
•expressed that the contention that an action by 
'the personal representative of a deceased employee 
is barred by his election to take compensation un¬ 
der the act is a matter of defense which is not pre- 
sented by a demurrer to the complaint for failure 
to state a cause of action.2 Where it does not ap¬ 
pear from the pleadings or issues made that the em- 
ployer and employee are covered by the act,^ and a 
fortiori, where it is shown by the pleadings that the 
employer is presumptively a person not included in 
the employers covered by the act,^ no presumption 
that the act applies arises, and plaintiif is not re- 
•quired affirmatively to plead wherein the act is not 
applicable,® 

Where the employer may be liable in an action for 
the death of the employee resuiting from employer^s 
negligence if employer failed to comply with the 
• compensation act, or resulting from employer’s de¬ 
liberate intention to produce death, a complaint 
seeking recovery on either theory is sufficient if it 
alleges all the essentials of one of the theories.® 
Where by an election not to be bound by the act 
defendant employer is precluded from rel 3 dng on the 
' contributory negligence of, or the assumption of 
risk by, the deceased employee, as considered supra 


§§ 971, 972, it is not necessary that the complaint 
should contain an averment as to whether the em¬ 
ployee had knowledge of the unsafe condition of the 
place of work.^ 

Under statutory provisions authorizing recovery 
of exemplary damages for the death of an employee 
caused by the willful act or gross negligence of the 
employer, plaintiff must plead actual loss or in- 
jury.® 

Death of minor employee. Where the compensa¬ 
tion act makes the remedy exclusive in cases to 
which the act applies, the parent of a minor em¬ 
ployee, in order to state a cause of action for the 
death of such employee, must allege facts which 
show that the act does not apply if the act is other- 
wise applicable to the facts alleged,® that is, there 
must be allegations negativing a presumption, aris- 
ing from the facts alleged, that the act applies, 
and the complaint is demurrable as not stating a 
cause of action where the facts alleged show that the 
case is one within the provisions of the act.ii 
Where, under the statute giving a right of action 
for wrongful death, no cause of action is vested 
in the mother of a minor child, if she is married, ex- 
cept on a showing that her husband has abandoncd 
his family, such fact of abandonment must be al¬ 
leged in an action by the mother of a minor em¬ 
ployee for such employee^s death in order to state 
a cause of action.^^ 


:98. Ala.—^De Arman v. Ingalla Iron 
Works Co., 61 So.2d 764, 258 Ala. 
205. 

Pa .—"Kyzy v. Pittsbursrh Coal Co., 
121 A.2d 85, 384 Pa 816. 

Applloabllity of aot may l)e raiaed 
by demTurer, it being unnecessary to 
plead matter so as to permit plaln- 
tifC to plead that employee left no 

• dependents, slnce no nondependent 
may predicate suit on such an alle- 

.«ation. 

Ala.—^De Arman v. Ingralls Iron 
Works Co., 61 So.2d 764, 258 Ala. 
205. 

71 C.J. p 1515 note 62. 

: 99. N.Y.—Culhane v. Bconomical 
Garaye, 186 N.T.S. 464, 195 App. 
Div, 108—Nulle v. Hardman, Peck 
& Co., 178 N.T.S. 236, 185 App.Div. 
861. 

.1. N.C.—Cooke V. GiUis, 12 S.B.2d 
250, 218 N.C. 726. 

71 C.J. p 1516 note 64. 

OoomplaiiLt heUL not demnxrable 
(1) Where a complaint in action 
-agrainst employer for wrongful death 

• of employee alleged facts which 
would bring case within provisions 

• of workmen*s compensation act, ez- 
•cept for allegation that at time ofj 


employee’s death employer was not 
operating under workmen's compen¬ 
sation act, such complaint dld not 
Show on Its face, as a matter of 
law, that superior court had no Juris- 
diction. 

N.C.—Cooke V. GilUs, supra. 

(2) Other complaints see 71 C.J. p 
1515 note 64 [a]. 

Oomplaint h^ not vulaerabl» to mo- 
tlon. to dismlss 

Complaint, disdosing that em¬ 
ployee was merely invlted to attend 
employers* annual Sunday good will 
outlng and did not work on outing 
and was not under employers' con- 
trol, dld not establish that em- 
ployee*s death, resulting from burns 
received when a flshing boat was 
set on flre, was compensable under 
workmen*s compensation law, so as 
to defeat right to malntaln common- 
law death action agalnst employers 
where relation of master and serv¬ 
ant did not exlst between parties at 
time and with respect to transactlon 
resulting in death. 

N.C.—^Barber v. Minges, 26 S.B.2d 

837, 223 N.a 213. 

2m N.Y.—Culhane v. Bconomical 
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Garage, 186 N.T.S. 454, 195 App. 
Div. 108. 

71 C.J. p 1616 note 66. 

3. Ga.—^Flint Elee. Membership 

Corp. V. Posey, 61 S.B.2d 869, 78 

Ga.App. 597. 

4. Ga.—^Plint Elee. Membership 

Corp. V. Posey, supra. 

5. Ga.—^Flint Elee. Membership 

Corp. V. Posey, supra. 

6^ W.Va.—Maynard v. Island Creek 
Coal Co., 175 S,B. 70, 116 W.Va. 
249—Collins V. Dravo Contracting 
Co., 171 S.B. 767, 114 W.Va. 229. 

7- Ind.—^tJ. S. Railroad Administra- 
tion V. Monahan, 137 N.B. 778, 138 
N.B. 786, 79 Ind.App. 673. 

a. Tex.—^Klng v. Keystone-Eleming 
Transport Co., Civ.App., 299 S.W. 
2d 747. 

9. Cal.—McLiain v. Llewellyn Iron 
Works, 204 P. 869, 56 C.A. 60. 

10. La.—Labourdette v. Boullut & 
Williams ShipbuUdlng Co., 100 So. 
547, 156 La. 412. 

11. Cal.—^Treat v. Los Angeles Gas 
& Electric Corporation, 266 P. 447, 
82 C.A. 610. 

VL Cal.—^McLain v. Llewellyn Iron 
Works, 204 P. 869, 56 OA. 60. 
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Amendment setting up death statute of anotker 
state. On a motion to amend a complaint in an ac- 
tion by the personal representative of a deceased em- 
ployee so as to set tip the death statute of another 
state where the death occurred, the court has de- 
clined to consider defendant^s objection to the 
amendment based on the existence of a compensation 
act in such other state, on the ground that the exist¬ 
ence of such statute was a matter of defense.^^ 

b. Flea or Answer 

General rulee ae to pleas or answers apply fn actione 
for death of an employee. Matters of affirmativo defense 
with respect to the appllcatlon of the compensation act 
must be pleaded. 

Subject to applicable qualifications and limita- 
tions, general rules as to pleas and answers, as con- 
sidered in Death § 76, in actions for wrongful death 
apply in actions for the death of a deceased em¬ 
ployee prosecuted notwithstanding the existence of 
a compensation act.i^ It has been held that the 
theory that the remedy of a plaintiff suing for the 
death of an employee is exclusively under the work- 
men*s compensation act is an afl5rmative defense to 
be pleaded by the employer.^5 Where the declara- 
tion presents two theories of liability, a plea which 
meets only one of them is not a complete defense.^® 
Where the employer may be liable notwithstanding 
the compensation act if tiie employee had no knowl- 
edge that employer had complied with the act and 
the declaration alleges a failure to post required no- 
tices of compliance, actual knowledge of the em¬ 
ployee must be pleaded by way of defense.i^ An 
election by an employee before his death to accept 
compensation is a matter of defense to be raised by 
plea or answer in an action by his representative 


under a death act, where the employee has a right 
of election which is personal to him.is In an ac¬ 
tion by the personal representative of a deceased em¬ 
ployee under the death statute of another state 
where the death occurred, the view has been taken 
that the existence of a compensation act of such 
other state is to be pleaded as a matter of defense.^^ 
Some acts have required that, in order that an al- 
legation that defendant employer has rejected thLe- 
act may be made an issue, it is necessary to enter a. 
verified plea denying such allegation.20 Where a 
statute authorizes an action for exemplary damages- 
for the death of an employee resulting from the in- 
tentional act or gross negligence of the employer,, 
but provides that no award, ruling, or finding of the 
industrial accident board shall be pleaded, the em¬ 
ployer may, out of the hearing of the jury, plead a 
recovery under the compensation act to show that he 
is not liable to pay the amoimt of damages for the- 
actual in jury.21 

c. Issues, Froof, and Variance 

In an action for the death of an employee brought. 
against the employer In spite of Itie existence of a work- 
men’8 compensation act, general rules as to issues, proof, 
and variance apply. 

Subject to qualifications and limitations, gen— 
eral rules to issues, proof, and variance in an 
action for wrongful death, as considered in Death* 
§ 79, apply in an action for the death of an em¬ 
ployee prosecuted notwithstanding the existence of 
a compensation act.^^ Where the facts alleged in¬ 
dicate that deceased and defendant were master and' 
servant engaged in operations of the class covered 
by the compensation act, and the jurisdiction of tiie- 
court is challenged on the ground that the remed 3 r 


13. Minn.—^Ns^h y. Mlnneapolis & 
St Ii. H. Co., 169 N.W. 640, 141 
Mlnn. 148. 

1^ W.Va.—Collina v. Dravo Con- 
tractingr Co., 171 S.B. 767, 114 W. 
Va. 229. 

16. Mo.—ClBveland v. Laclede- 
Christy Clay Products Co., App., 
113 S.W.2d 1066, 

18. W.Va.—Collina v. Dravo Con- 
tractlngr Co., 171 S.B. 767, 114 W. 
Va. 229. 

Motion, to atzlks 

In action for death of palnter as 
resuit of fall while palntingr house 
allegredly owned or controlled by de- 
fendants, affirmative defense that 
plaintiff had filed claim for work- 
men’s compensation beneflts for 
death of palnter and had thereby 
elected her remedy was properly per- 
mltted to stand untll time of trial. 
In vlew of fact that claim for wbrk- 
men*8 compensation was pendlng. 


N.T.—Overton v. Gerard, 156 N.T.S. 
2d 769, 2 A.D.2d 410. 

PartidUar theories 
Where declaration in one count 
seeks recovery for servanfs death 
on theory of master’s common-law 
negligence, and on theory of mas- 
ter's deliberate intent to produce 
death, plea of compliance with com¬ 
pensation act Is not defense to sec- 
ond theory. 

W.Va.—Colllns v. Dravo Contracting 
Co., 171 S.E. 757, 114 W.Va. 229. 

17. W.Va.—^Maynard v. Island Creek 
Coal Co., 176 S.E. 70, 116 W.Va. 
249. 

18. Arlz.—^Behringer v. Inspiration 
Cons. Copper Co., 149 P. 1066, 17 
Arlz. 232. 

71 C.J. p 1616 note 76. 

19. Mlnn.—Nash v. Mlnneapolis & 
St. L. R. Co., 169 N.W. 640. 141 
Mlnn. 148. 


20. 111.—Bvaniski v. Mt Ollve &■- 
Staunton Coal Co., 223 111.App. 33. 

71 C.J. p 1616 note 78 Ca]. 

21. Tex.—^Bllng v. Keystone-Plem- 
Ing Transport Co., Clv.App., 299 S. 
W.2d 747. 

22. N.H.—Wilklnson v. Achber, 131 
A.2d 61, 101 N.H. 7. 

71 C.J. p 1616 note 80. 

Partionlar issue held presented 
In action for death of defendant’s> 
employee as resuit of gas explosion 
on defendanfs premises, counts of' 
declaration, alleglng defendanfs 
breach of duty to wam decedent of 
dangers arlslng from presence of' 
escaped gas on premises and defend- 
ant’s permlsslon of such gas to es- 
cape into premises presented issue' 
as to whether Injury arose out of, 
and in course of, decedent's employ— 
ment wlthln workmen*s compensa^ 
tion act. 

N.H.—^Wilklnson v. Achber, supra. 
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is under the compensation act^ evidence that the 
employer is not exccpted from the act is compe¬ 
tentes 

Where there is a presumption that the employer 
and the deceased employee were both within the 
compensation act, and the right to maintain an action 
for damages depended on an agreement or election 
not to come within the act, there can be no recovery 
in the absence of proof of such election.e^ So, the 
necessity for proof of the employer’s negligence in 
an action maintainable because of his election not 
to be bound by the act has been recognizecies 

§ 977 . -Evidence 

a. Presumptions 
^ b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

I. 

a. Fre^mnptions 

Except jas qualtfled and limited by the effect of the 
workraen^s/compensation acts, general rules as to pre< 
sumption^in actions for wrongfui death apply In actions 
for the cjjisath of an employee prosecuted against an em¬ 
ployer ^viotwithstanding the existence of a compensation 
act. 

Subject to certain qualifications and limitations, 
general rules as to presumptions in an action for 
wrongfui death, as discussed in Death § 80, apply 
in an action for the death of an employee prosecut¬ 
ed notwithstanding the existence of a compensa¬ 
tion actss It has been held that in every case where 
the personal representative of an employee sues 
the employer for the death of the employee, a pre¬ 
sumption arises that the workmen^s compensation 
statute is applicable,^^ and that the presumption pre- 
vails until the contrary is shown,2S as by proof that 
the employer has not complied with the statute,^® 
or that the employee is prohibited by law from en- 
gaging in the employment^o Likewise, a specific 
statutory presumption that employers and employees 
not excepted by the terms of the act have accepted 


the act applies in an action for the death of an em- 
ployee^i where it appears that the employer gave no 
notice that he would not be bound by the act,^^ 
nothing to contradict the presumption has been 

shown.^5 

Where the employer failed to iiisure, a presump¬ 
tion may arise under the express terms of some 
acts that the injury was the direct resuit and grew 
out of the employer’s negligence the presump¬ 
tion is not conclusive,^^ and disappears when con- 
tradicted or controverted by the evidence of plain- 
tiff dependent in an action for the death of an em¬ 
ployee if the circumstances are such as to afford no 
indication that the testimony is the product of mis- 
take or inadvertence and the fact so proved is 
wholly irreconcilable with the presumption.^® This 
rule does not, however, apply where the presump¬ 
tion is contradicted by evidence of the party against 
whom it is invoked.®*^ 

b. Burden of Proof 

Except as affected by the existence of workmen’s 
compensation acts, general rules with respect to the 
burden of proof In actions for death apply In actions for 
the death of an employee brought against an employer 
notwithstanding the acts. 

General rules with respect to the burden of proof 
in actions for death generally, as considered in 
Death § 80, apply, with some qualifications, in ac¬ 
tions for the death of an employee brought against 
an employer despite the existence of a compensation 
law.®® According to some authorities, plaintiff 
has the burden of proving that the workmen's com¬ 
pensation act is not applicable,®® at least where it is 
alleged that defendant has accepted the act or is 
subject to its provisions.^® Where the action for 
damages is prosecuted on the theory that defend¬ 
ant employer has elected not to come within the act, 
according to some cases plaintiff has the burden of 
proving such election in the absence of any statutory 
provision to the contrary but it has been held 


83. N.C.—Miller v. Roberts, 193 S. 
E. 286, 213 N.a 126. 

24. N.J.—^McNutt V. Adams Express 
Co., 111 A. 13, 94 N.J.Law 487. 

71 C.J. p 1516 note 81. 

25. 111.—^Bacon v. Emerson-Brant- 
ingham Co., 213 111.App. 96. 

26. W.Va.—^Perguson v. Pinson, 60 
S.B.2d 476, 131 W.Va. 691. 

27. W.Va.—Perguson v. Pinson, su¬ 
pra. 

28. W.Va— Ferguson v. Pinson, su- 
prA 

29. W.Va—^F erguson v. Pinson, su- 
prA 


30. W.Va—^F erguson v. Pinson, su- 
prA 

31. N.C.—Miiler v. Roberts, 193 S. 
E. 286, 212 N.C. 126. 

Presumption that all employers enti- 
tled to come within act have done 
so see supra S 121. 

32. N.C.—^Miiler v. Roberts, suprA 

33. N.C.—^Miiler v. Roberts, suprA 

34. lowA—Casey v. Hansen, 26 N. 
W.2d 60, 238 lowa 62. 

36. Cal.—^Peters v. Callfomia Bulld- 
Ing-Loan Ass'n, 2 P.2d 439, 116 C. 
A. 443. 

36. Cal.—Peters v. Callfomia Build- 
ing-Loan Ass'n, suprA 
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37. Cal.—Peters v. Californla Build- 
ing-Loan Ass’n, suprA 

38. Mo.—Cleveland v. Laclede- 
Christy Clay Products Co., App., 
113 S.W.2d 1065. 

39. U.S.—Gladden v. Stockyard S. 
S. Co., C.A.Pa, 184 F.2d 610. 

Pa—^Z agozan v. Testa Bros., Inc., 
Com.Pl., 36 WestL.J. 189. 

40. Ky.—Johnson v. Frankfort & C. 
R. R., 197 S.W.2d 432, 303 Ky. 266. 

W.Va—^F erguson v. Pinson, 50 S.E. 
2d 476, 131 W.Va 691. 

41. 111.—Bishop V. Chlcago, M. & 
St. P. Ry. Co., 217 I11.APP. 96. 

71 C.J. p 1617 note 88. 
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under some acts that defendant employer has the 
burden of producing evidence that he has accepted 
the act in order to avoid the application of the pro- 
visions of the Employers’ Liability Act modif 3 dng 
common-law liability of an employer who does not 
accept provisions for compensation.^^ 

Matters relating to the applicability of the com- 
pensation act which are afl&rmative defenses, as con- 
sidered supra § 976 b, must be proved by defend- 
ant.48 Where the presumption has arisen that an 
employer failing to insure was guilty of negligence 
proximately causing the fatal injury, the burden 
is on the employer to rebut the presumption by 
negativing every fact which would justify a find- 
ing of negligence.^^ 

Where an employer who has not accepted provi¬ 
sions for compensation may rely on the contribu- 
tory negligence of the deceased employee to defeat 
recovery, defendant has the burden of showing 
contributory negligence.^5 Where defendant em¬ 
ployer seeks to avoid liability on the theory that the 
deceased employee was guilty of willful negligence, 
plaintiff does not have the burden of showing that 
deceased was free from willful negligence.^® So, 
also, even though the employee*s failure to notify 
the employer or the employer*s representative of a 
defect or negligence of which the employee had 
knowledge, within a reasonable time, may defeat a 
recovery against an employer who has not accepted 
the compensation act, plaintiff is not required to 
prove absence of such Imowledge^*^ or the giving of 
such notice.^8 

Under some acts where plaintiff has exercised an 
election to proceed at common law for the death 
of an employee, he cannot recover unless he shows 
that the deceased employee neither knew, nor was 


at fault for not knowing, of the dangers involved 
in the operation in connection with which death re- 
sulted.^® In a suit for exemplary damages for the 
death of an employee from the willful act or gross 
negligence of the employer, plaintiff must prove ac- 
tual loss or injury,®® and the employer’s willfulness 
or gross neglect®^ 

c. Admissibility 

Subject to some quallflcatlons, general rules as to the 
admissibility of evidence apply. 

General rides as to the admissibility of evidence 
in an action for wrongful death apply in an action 
for the death of an employee prosecuted notwith- 
standing the existence of a compensation act®^ 
Under a specific statutory provision that in a suit 
to recover exemplary damages for the death of an 
employee resulting from a willful act or gross neg¬ 
ligence, an award, ruling, or finding of the indus- 
trial accident board in proceedings for compensa¬ 
tion shall not be offered in evidence, the fact of re¬ 
covery may not be offered to establish actual loss 
or injury,®® but the records showing such recovery 
may be offered by the employer out of the presence 
of the jury;®* and they may be admitted in evi¬ 
dence to show that defendant should not be com- 
pelled to pay damages for the actual injury in ad- 
dition to the exemplary damages which may be re- 
covered in the suit®® 

d. Weight and Snfiiciency 

General rules with respect to the weight and suffl- 
clency of evidence In actions for death apply. 

General rules as to the weight and sufficiency of 
evidence in an action for wrongful death, as con- 
sidered in Death §§ 86, 87, apply in an action for 
the death of an employee prosecuted notwithstand- 


42. N.H.—Spllene v. Salmon Falis 
Mfgr. Co., 108 A. 808, 79 N.H. 326. 

71 C.J. p 1617 note 89. 

43. Mo.—Cleveland v. Laclede- 
Chrlsty Clay Products Co., App., 
113 S.W.2d 1065. 

Xnsnraaoe or self-lnraraiLce 

Where employer sought to avoid 
liability in wrongful death action on 
ground that exclusive remedy was 
under workmen'8 compensation act 
burden of proof to establish that 
employer was insured or self-insured 
under act was on employer. 

Minn.—Andrews v. Bartholomew, 64 
N.W.2d 7, 242 Minn. 46. 

Oooupatlonal dlsease 

In suit for death of ^ployee from 
occupational dls^se,' -employer had 
bi^en of proving that notice .o^ ac- 
ceptance of Qccupatidnal dijseaser 
amendment tp. cdmpensatioh act I 

101 C.J.S.—29 


posted so as to mahe such amend¬ 
ment applicable to employee^s death. 
Mo.—Cleveland v, Laclede-Christy 
Clay Products Co., App., 118 S.W. 
2d 1065. 

44. lowa—Casey v. Hansen, 26 N. 
W.2d 60, 238 lowa 62. 

45. N.H—Spllene v. Salmon Falis 
Mfg, Co.. 108 A. 808, 79 N.H 326. 

46. Mich.—Jonescu v. Orllch, 189 N. 
W. 919, 220 Mich. 89. 

47. U.S.—^Boston & M. R. R. v. Bak¬ 
er. Masa, 236 F. 896, 150 C.CAu 
158. 

71 C.J. p 1617 note 98. 

48; TJ.S.—Boston & M. R. R. v. Bak¬ 
er, supra 

49. N.H.—Smith v. Mason-Perklns 
Paper Co., 117 A. 11. 80 N.H 299. 

50. Tex.—Klng v. Keystone-Flem- 
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Ing Transport Inc., Clv.App., 299 
S.W.2d 747. 

Necessity of provlng actual damages 
to recovery of exemplary damages 
in actions for death In general see 
Death S 97. 

51. U.S.—^Bonner v. Texas Co., O.C. 
A-Tex., 89 F.2d 291. 

62. Ky.—^Pioneer Coal Co. v. Polly, 
271 S.W. 592, 208 Ky. 648. 

71 C.J. p 1617 note 98. 

Admissibility of evidence in actions 
for death generally see Death 55 
81-85. 

63. Tex.—^Bling v. Keystone-Flem- 
ing Transport, Inc., Civ.App., 299 
S.W'.2d 747. 

54. Tex.—Klng v. Keystone-Flem- 
ing Transport, Inc., supra 

55. Tex.—Klng v. Keystone-Flem- 
ing Transport, Ina, supra 
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ing the existence of a compensation act.5® A pre- 
ponderance of the evidence is necessary to rebut a 
presumption that the death of the employee was 
proximately caused by the negligence of an employ- 
er who failed to insure.57 A provision of the com¬ 
pensation act that the identification of the signa¬ 
ture of the employee on the register of the employ- 
er shall constitute conclusi ve proof of his election 
to operate under the act does not render the testi- 
mony of a subscribing witness that the deceased 
employee signed the compensation register conclu- 
sive of such signing in an action for the death of 
such employee prosecuted on the theory that he had 
not accepted the provisions of the compensation 
act.58 

§ 978. -Trial, Judgment, and Review 

General rules with respect to trial, JucLgmenti and 
review apply In actione for the death of an employee 
brought against the employer notwlthstanding the exl8t> 
ence of a workmen'8 compensation act. 

General rules with respect to trial, judgment, and 
review, particularly those considered in Death §§ 
88-94, apply in an action for the death of an em¬ 
ployee prosecuted notwithstanding the existence of 


a compensation act.^® Where the complaint al¬ 
leges an intentional injury, and such injuries are 
not compensable under the compensation act, de¬ 
fendant is not entitled to summary judgment on 
the ground that the exclusive remedy is that pro- 
vided by the compensation act.®® 

Questions of law and faci; taking case from 
jury, Questions of fact, where on conflicting evi¬ 
dence there could reasonably be a finding for ei- 
ther party, are for the jury;®i but a question need 
not be submitted to the jury where the evidence is 
insufficient to present an issue of fact,®^ and when 
the evidence admits of only one conclusion an issue 
is one of law to be decided by the court.®® Where 
defendant employer who has not accepted provi¬ 
sions for compensation has the burden of proving 
the contributory negligence of the deceased em¬ 
ployee if he may rely on such negligence to defeat 
recovery, defendant is not entitled to a directed 
verdict unless the proof is conclusive that the acci¬ 
dent would not have happened except through the 
employee’s negligence.®^ 

Instructions, Wliere under the act the contribu¬ 
tory negligence of the deceased employee may not 


56- Va.—^Blue Diamond Coal Co. v. 
Aistrop, 31 S.B.2d 297, 183 Va. 23. 

Bvldenoe lidia stifficleiit 

(1) To Show that plalntlfC was en¬ 
titled to recover. 

S.D.—Voet V. Dampert Lumher Co., 
16 N.W.2d 679, 70 S.D. 142. 

(2) To Show employer-employee 
relationship. 

S.D.—Voet V. liampert Lumber Co., 
supxa. 

(8) To support finding that death 
was proximately caused by negli¬ 
gence of defendant. 

V€L—^Blue Diamond Coal Co. v. Ais¬ 
trop, 81 S.B.2d 297, 188 Va. 23. 

(4) To Show right to compensa¬ 
tion precludlng recovery in action. 
Minn.—^PJeld v. Marshall County Co- 
op. OU A8S’n, 86 N.W.2d 448, 227 
Minn. 274. 

(6) To Show other matters see 71 
CJ*. p 1517 note 1 [a]. 

Evidence held humfUdent 

(1) To Show that exclusive reme¬ 
dy was under occupatlonaJ disease 
provision of compensation act. 

Mo.—Cleveland v. Laclede-Christy 
Clay Products Co., App., 113 S.W. 
2d 1066. 

N.H.—^Hussey v. Boston & M. R. R., 
133 A. 9. 82 N.H. 236—Spilene v. 
Salmon Falis Mfg. Co., 108 A. 808, 
79 N.H. 326. 

(2) To Show other matters see 71 
C.J. p 1617 note 1 £b]. 


57. lowa.—Casey v. Hansen, 26 N. 
W.2d 60, 238 lowa 62. 

68. Ky,—^Pioneer Coal Co. v. Polly, 
271 S.W. 692, 208 Ky. 648. 

71 C.X p 1617 note 2. 

69. N.H.—Wilkinson v. Achber, 181 
A.2d 61, 101 N.H. 7. 

N.T.—^Lavin v. Goldberg Bldg. Ma- 
terlal Corp., 87 N.Y.S.2d 90, 274 
App.Div. 690, appeal denied 89 N.Y. 
S.2d 623, 275 App.Div. 865. 

Va.—Griffith v. Raven Red Ash Coal 
Co., 20 S.E.2d 630, 179 Va. 790. 

60. N.Y.—^Lavin v. Goldberg Bldg. 
Material Corp., 87 N.Y.S.2d 90, 274 
App.Div. 690, appeal denied 89 N. 
Y.S.2d 623, 276 App.Div. 866. 

61. N.H.—Wilkinson v. Achber, 131 
A.2d 61, 101 N.H. 7. 

71 C.J. p 1618 note 4. 

Dtreotlon of verdict held Improper 
Minn.—^Andrews v. Bartholomew, 64 
N.W.2d 7, 242 Minn. 46. 

Demuxrer to evidence held proparly 
refnsed 

Mo.—Cleveland v. Laclede-Christy 
Clay Products Co., App., 113 S.W. 
2d 1066. 

Questions held for jnry 

(1) Whether defendant employed 
more than five men so as to be wlth- 
in provisions of workmen’s compen¬ 
sation act 

N.C.—^Young V. Mayland Mica Co., 
193 S.B. 286, 212 N.C. 243. 

(2) Whether minor had been em¬ 
ployed by contractor, so that ex- 
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clusive remedy was under compen¬ 
sation law. 

Ala.—Couch V. Hutcherson, 8 So.2d 
680, 248 Ala. 47, 141 A.L.R. 697. 

(8) Whether coal miner died as 
resuit of gradual inhalation of gas 
over a conslderable period, or wheth¬ 
er his death was caused by sudden 
inhalation of quantlty of gas at par- 
ticular time so as to authorize a 
common-law action for death rather 
than a proceeding under workmen’s 
compensation act. 

Va«—^Blue Diamond Coal Co. v. Ais¬ 
trop, 81 S.B.2d 297, 183 Va. 23. 

(4) Whether employer, who had 
not Insured successfully rebutted 
statutory presumption that fatal in¬ 
jury to employee arlsing out of, and 
in course of, employment was caused 
by employer’s negligence. 
lowa.—Casey v. Hansen, 26 N.W.2d 
60, 238 lowa 62. 

<5) Other questions see 71 C.J. p 
1517 note 99 [a] (2), p 1618 note 4 
[a], [b]. 

62. Tex.—^Howard v. Bennett, 170 S. 
W.2d 709, 141 Tex. 101. 

Langston v. Tex-O-Kan Flour 
Mills Co., Clv.App., 211 S.W.2d 
1020, error refused no reversible 
error. 

63. N.H.—Wilkinson v. Achber, 131 
A2d 61, 101 N.H. 7. 

64. N.H—^Hussey v. Boston & M. R. 
R., 188 A. 9, 82 N.H. 236. 
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be relied on by defendant employer to defeat re- 
covery, but it is necessary to show the negligence 
o£ defendant, an instruction that it is no defense 
that deceased came to his death by any negligence 
on his part is improper because of the omission 
before “negligence” of the qualifying word “con- 
tributory.”®5 Where the contributory negligence 
of, or the voluntary assumption of risk by, the de¬ 
ceased employee may not be relied on to defeat re- 

2. Other 

§ 979. Aetion by Parent for Injury to Child 

An action by the parent of a child against the em¬ 
ployer of the child for loss to the parent resultlng from 
Injury to the child may, or may not, be precluded by the 
provisione of particular compeneation acte. 

According to some cases, in the absence of a di- 
rect enactment in the statute or a necessary im- 
plication from its terms, a compensation act will 
not deprive the parent of a minor employee of his 
independent right of action for loss from an in¬ 
jury to the minor,®^ which includes damages for 

the loss of Services of the minor^o and for ex- 


covery, an instruction requessted by defendant em¬ 
ployer, based on the theory that contributory neg¬ 
ligence or assumption of risk may so be relied on, 
is properly refused.®® Instructions as to other mat- 
ters must conform to general rules.®^ 

Appeal and error. General rules as to review 
apply in an action for the death of an employee 
prosecuted notwithstanding the existence of a com¬ 
pensation act®8 

Actions 

penses incurred by reason of the injury.^i There 
is, however, authority for the view that where the 
compensation act provides a complete and exclu- 
sive remedy for all injured employees and those 
who may claim as beneficiaries, a parent may not 
recover in a common-law action,*^^ or under an- 
other statutory provision expressly permitting a 
parent to recover for loss of Services of a minor 
child,^^ where the act is otherwise applicable; and 
in such case under some statutes a parent, in order 
to save his common-law right of action, must elect,^^ 


65. 111,—^Bacon v. Bmerson-Brant- 
Ingrham Co., 213 111.App. 96. 

66. Ky.—^West Kentucky Coal Co. v. 
Hazers Adm’x, 129 S.W.2d 1000, 279 
Ky. 5. 

71 C.J. p 1618 note 14. 

Mo.—Cleveland v. Laclede-Chris- 
ty Clay Products Co., App., 113 
S.W.2d 1065. 

Xnstraotlons beld proper or errone- 
onsly refUsed 

TJ.S.—Skelly Oil Co. v. Amacker, C.C. 
A.Tex., 140 F.2d 21, certiorari de- 
nied 64 S.Ct 1278, 322 U.S. 760, 88 
Li.Ed. 1588, rehearlnfi: denied 65 S. 
Ct. 29, 323 U.S. 810, 89 L.EcL 646. 
Mo.—Cleveland v. Laclede-Chrlsty 
Clay Products Co., App., 113 S.W.2d 
1065. 

Xnstraetloiui held erroiieous or pzop- 
erly reftised 

U.S.—Skelly Oll Co. v. Amacker, CC. 
A.Tex., 140 P.2d 21, certiorari de¬ 
nied 64 S.Ct. 1278, 322 U.S. 760, 88 
Li.Ed. 1588, rehearlngr denied 65 S. 
Ct. 29, 323 U.S. 810, 89 KEd. 646. 
Mo.—Cleveland v. Ltaclede-Chrlsty 
Clay Products Co., App., 113 S.W.2d 
1065. 

68. Hanuless or prejudldal error 

(1) In action for death of employee 
because of whose failure to slgm 
workmen's compensation re^rlster, 
claim for compensation under com¬ 
pensation act had been dlsmlssed, 
references by plalntifPs counsel to 
workmen's compensation on examina- 
tion of jurors were not prejudlclal to 
defendant althou«rh improper. 


Ky.—^Premier Motors v. Smith^s 

Adm% 178 S.W.2d 206, 296 Ky. 642. 

(2) Other errors see 71 C.X p 1518 
note 16 [cj. 

Matters or anestions oonsldered In re- 
vlewlnir court 

<1) Wlth respect to rigrht of em- 
ployee’s wldow to sue under Employ- 
ers’ Llabillty Act, as agrainst conten- 
tion that her remedy was conflned to 
compensation act, jury*s flndin? that 
occupational disease was proximate 
cause of death of printer who died 
from lead poisoning was blndlng: on 
revlewinsr court. 

Ind.—General Printingr Corporation v. 

Umback, 195 N.E. 281, 100 Ind.App. 

286. 

<2) Fact that death of coal mine 
employee was caused by his own negr- 
li^rence and would bar recovery in 
admlnlstratrlx’ death action at law 
against employer was a “matter of 
defense’* on merits and was not be¬ 
fore reviewlng court on appeal in- 
volving Questlon whether denial of 
compensation award by industrlal 
commlsslon was res Judicata of ac¬ 
tion. 

Va.—Grtffith v. Raven Red Ash Coal 

Co.. 20 S.E.2d 630, 179 Va. 790. 

(3) Where trlal of wrongful death 
action by administrator of deceased 
employee against employer waa con- 
ducted by both parties without re- 
gard for workmen’s compensation law 
or application of its provisions, and 
proceeded as a common-law action 
I with exceptlon of onsupported allega- 
I tion in declaratlon that employer had 
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not complied wlth statute and was 
not entltled to Its protection, ques- 
tion of applicability thereof, not be- 
ing Jurisdlctional in character, would 
not be considered or revlewed on writ 
of error. 

W.Va.—^Ferguson v. Pinson, 60 S.E.2d 
476, 131 W.Va. 691. 

(4) Other matters see 71 C.J. p 
1618 note 16 [aj, Cb}. 

69. OkL—Roxanna Petroleum Co. v. 
Cope, 269 P. 1084, 132 Okl. 162, 60 
A.L..R. 837. 

71 C.J. p 1618 note 18. 

Parenfs action for death of child see 
supra S 964. 

TOl Mass.—Slavlnsky v. National 
Bottling Torah Co., 166 N.E. 821, 
267 Mass. 319. 

71 C. J. P 1619 note 19. 

71. Mass.—Slavlnsky v. National 
Bottling Torah Co., supra. 

71 aj. P 1619 note 20. 

72. N.H.—Courage v. Carleton, 77 A, 
2d 111. 96 N.H. 348. 

Pa.—^Zagozan v. Testa Bros., Inc., 
Com.PL, 35 West.Co. 189. 

Wls.—^Deluhery v. Sisters of St 
Mary, 12 N.W.2d 49, 244 Wis. 254. 
71 aJ. p. 1619 note 21. 

73- lowa.—Hilsinger v. Zimmerman 
Steel Co., 187 N.W. 493, 198 lowa 
708. 

74, N.J.—^Btoirtman v. Unexcelled 
Mfg. Co., 108 A. 367. 93 N.JJCiaw 
418—^Buonfigllo v. R. Neumann & 
Co., 107 A. 286, 93 N.J.Law 174. 
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or arrange to have the minor child elect,^® not to 
be bound by the act, and, if the parent fails to make 
or to cause such election, he accepts the provisions 
of the act and thereby surrenders his rights to any 
other method and form of compensationi® 

Where the remedy under the compensation act 
is exclusive, a parent may not maintain an action 
for the use and benefit of a minor employee, under 
another statutory provision, for an injury within 
the acti*^ Some acts measure the limit of liability 
of an employer as to the amount which is reason- 
able and necessary for the proper maintenance, sup- 
port, and care of an injured employee and abro¬ 
gate any other right which a parent of an adult 
employee may have to recover from the employer 
additional amounts paid by him for medical, hos- 
pital, and nursing care of such childi® Even in 
jurisdictions in which the right of a parent to re¬ 
cover is recognized the parent of a minor employee 
cannot, in a common-law action, recover for loss 
resulting from the negligence of a fellow servanti® 

Illegal etnployment. Under some statutes, a par¬ 
ent may not sue for injuries to his child who is 
otherwise subject to the workmen*s compensation 
act, even though the employment was illegal;®® but 
under other statutes, the parent may sue if the 
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child was illegally employed, even though the child 
is permitted to recover compensationi^ Where the 
compensation act preserves the right of action for 
damages by an illegally employed minor only if the 
minor is under a specified age, the parent of a minor 
older than the specified age and otherwise within 
the compensation act may not sue at law for loss 
of Services or expensesi® The parent of a minor 
employee may not maintain an action against the 
employer for loss of Services on the theory that 
because the minor was unlawfully permitted to 
work where liquor was sold no employer-employee 
relationship existedi® 

§ 980. Action by Spoixse of Injured Em¬ 
ployee 

It is generally held that the spouse of an Injured em¬ 
ployee may not maintain action against the employer for 
loss or damage Incident to an Injury for which the em¬ 
ployer must pay compensation. Certaln other rights of 
action of the spouse, however, are not barred. 

Some workmen’s compensation acts, in the ab- 
sence of an effective election not to be bound by 
the act or of a default by the employer rendering 
the act inapplicable, take away a husband^s common- 
law right of action for loss of consortium®^ or for 
loss of Services.®® Likewise, many compensation 


76. Minn.—Novack v. Montgromery i 
Word & Co„ 198 N.W, 294,158 Minn, 
605. 

76. N.J.—^BuonfUrllo v. R. Neumann 
& Co., 107 A. 286, 93 N.J.L.aw 174. 

71 C.J. p 1619 note 25. 

77. Ia.—^K oss v. Coohran & Franklin 
Co., 122 So. 141, 10 La,App, 719. 

78. Pa.—Staggers v. Dimn-Mar Oll 
& Gas Co., 167 A. 786, 312 Pa. 269. 

71 C.J. p 1619 note 27. 

79. Mass.—^Zarba v. Lane, 76 N.E}.2d 
318, 322 Masa 132—Slavinsky v. 
National Bottling Torali Co., 166 
N.B. 821, 267 Mass. 319. 

Beason for xnle 

Provision eliminating defense that 
injury to employee dld not resuit 
from negligence or other fault of em¬ 
ployer is Umited to cases where dam¬ 
ages are resuit of dlrect injury to 
person of plaintifC, and does not in¬ 
clude those which were sustalned by 
plaintifC in consequence of direct in¬ 
jury to person of another. 

Mass.—^Zarha v. Lane, 76 N.£3.2d 318, 
322 Mass. 182. 

80. Fla.—-Winn-Lovett Tampa v. 
Murphree, 73 So.2d 287. 

Pa.—^Lengyel v. Bohrer, 94 A.2d 753, 
872 Pa. 681. 

Zeitz V. Zurlch General Aoe. & 
LlabiUty Ina Co., 67 A.2d 742, 166 
Pa.Super. 295. 

33ttsot of agxeement 
Pairenta of illegally employed mi¬ 


nor could not maintain an action in 
trespass for injury sustalned by mi¬ 
nor in course of his employment 
where minor entered into compensa¬ 
tion agreements with employer with 
consent and approval of minoras par- 
ents and their counsel, and of work- 
men*s compensation board, and where 
all moneys had been paid pursuant 
to terms of agreements. 

Pa.—Santucci v, Frank, 61 A.2d 696, 
366 Pa. 64. 

Where co]npen8atio& reoeived by 
guardiaiL 

Where minor employee^s guardian 
recelved compensation from employer 
for minoras injury, employer was re- 
lieved of all liability, even though 
minor was working in vlolation of 
law and employer dld not have ten or 
more employees; hence, employer 
was not llable to minoras parents for 
loss of minoras Services. 

Geu—Grlggs v. Zlmmerman, 177 S.E. 
86, 60 Ga.App. 24. 

81. lowa.—^Lodge v. Drake, 61 N.W. 
2d 420, 243 lowa 633. 

82. N.J,—Wllson V. Newark Smelt- 
ing & Reflning Co., 56 A.2d 619, 26 
N,J.Misc. 61. 

83« N.T.—^Ulrich V, Termlnal Oper- 
ating CorPv 67 N.T.S.2d 690, 271 
App.Div. 930. 

84. W.Va.—MeVey v. Chesapeake & 
Potopaac Telephone Co., 188 S.E. 97, 
108 W.Va. 619. 

71 C.J. p 1620 note 29. 
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Fedexal Employeei^ Compensation 
Act barred recovery from United 
States under Tort Claims Act by hus- 
band of employee sulng for loss of 
consortium resulting from her death. 
U.S.—Underwood v. U. S., C.A.C 0 I 0 ., 
207 F.2d 862. 

wrhere wlfe received compensation 
husband may not maintain action for 
loss of consortium. 

Ind.—Stainbrook v. Johnson County 
Farm Bureau Co-op. Ass*n, 122 N.B. 
2d 884, 126 Ind.App. 487. 

N.J.—Danek v. Hommer, 87 A.2d 6, 9 
N.J. 66. 

Wis.—Guse V. A. O. Smith Corp., 61 
N.W.2d 24, 260 Wis. 403. 

85. U.S.—^King V. Chrysler Corp., 
D.aMlch., 160 P.Supp. 440. 

71 C.J. p 1620 note 30. 

Beoelpt of compensation 
A hu8band’s common-law right to 
damages for the loss of Service of 
his wife resulting from employer’s 
negligence is lost where she has re¬ 
celved workman's compensation. 

Ind.—Stainbrook v. Johnson County 
Fajrm Bureau, Co-op. A8S’n, 122 N.E. 
2d 884, 126 Ind.App. 487. 

Mo.—^Holder v. Elms Hotel Co., 92 S. 
W.2a 620, 888 Mo. 857, 104 A.L.B. 
839. 

Sharp V. Producers* Produce Co.,. 
47 S.W.2d 242, 226 MoApp. 139. 
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acts preclude an action by the wife of an em- 
ployee from recovering damages for loss of con¬ 
sortium or Services from injury or disease com- 
pensable under the act.86 

The right of a wife to recover for fright and 
mental shock resulting from the condition of her 
husband has been recognized notwithstanding the 
employer of the husband is a subscriber to the com- 
pensation insurance fund where the employer has 
not complied with his obligation under his contract 
with the insurance association to act in caring for 
an injured employee.^*^ A wife who seeks to re¬ 
cover damages from the employer of her husband 
for the husband^s alleged addiction to liquor un- 
lawfuUy furnished to him by the employer, under 
the provision of a federal statute which purports 
to give to certain classes of persons a right of ac¬ 
tion when they have been injured by addiction 
to the liquor habit of one from whom they have 
the right of support, through unlawful acts of oth- 
ers, need not seek compensation under the work- 
men’s compensation law but may bring an action 
in a court in which common-law procedure pre- 
vails.®® Since the right of a deceased employee’s 


widow to recover damages for mutilation of em- 
ployee’s body from employer*s insurer cannot be 
enforced under the compensation act, a suit for 
such damages is not precluded by the compensation 
act.89 

Where a husband of an employee may maintain 
an action against an employer who failed to com- 
ply with the compensation act for damages for 
injury to the wife®® or for loss of Services when 
the employer has failed to comply with the act,®^ 
the employer may be deprived of certain defenses.®* 

Pleading. A common-law declaration by a hus¬ 
band for damages for loss of consortium, growing 
out of personal injuries sustained by plaintiff's in- 
fant wife by reason of the alleged negligence of 
defendant as employer of the wife, has been held 
to be demurrable where such declaration shows that 
defendant was an employer within the meaning of 
the workmen^s compensation law, in the absence of 
an allegation either that defendant had elected not 
to come within the act or that defendant is de¬ 
prived of the benefit of the act by reason of some 
default on his part.®® 


86. n.S.—^Josewski v. Midland Con- 
structors, Inc., D.C.S.D., 117 F. 
Supp. 681. 

Ohlo.—^Bevia v. Armco Steel Corp., 
102 K.E.2d 444, 166 Ohlo St. 295. 
Wash.—^Ash v. S. S. Mullen, Inc., 261 
P.2d 118, 48 Wash.2d 846. 

TThder Bonsrshoremen^s and Sarlior 
Workers’ Compensation Act 

(1) Wife of an employee who has 
received compensation beneflts under 
act may not maintain an action 
against employer for loss of consor¬ 
tium. 

D.C.—Smither & Co. v. Coles, 242 F.2d 
220, 100 U.S.APP.D.C. 68, certiorari 
denied 77 S.Ct 1299, 864 U.S. 914, 1 
L..Fd.2d 1429. 

Gcu—^Anderson v. Savannah Mach. & 
Foundry Co., 100 S.£L2d 621, 96 Ga. 
App. 621. 

(2) In action by wife of injured 
lonfiTshoreman against employer for 
loss of consortium, petltion which al¬ 
leged that husband was subject to 
compensation act was Insufflclent 
since It must be Inferred that hus¬ 
band either received or was ellgible 
to recelve beneflts provided by act. 
Ga.—^Anderson v. Savannah Mach. & 

Foundry Co., supra. 

(8) In an earller case it was held 
that such an action might be maln- 
tained. 

D.C.—^Hitaffer v. Argonne Co., 188 F. 
2d 811, 87 U.S.App.D.a 67, 28 A.Lf. 
H.2d 1866, certiorari denied 'A]> 
gonne Co:r v. Hitalfer,- 71 S.Ct. 80, 
840 U.S. 862, 96 Ii.Fd. 624. < 


Where husband has been awarded 
compensation wife may not recover 
from employer. 

Mlnn.—Bartman v. Cold Spring Gran- 
ite Co., 77 N.W.2d 661, 247 Mlnn. 
516. 

Or.—Bilis V. Fallert, 807 P.2d 288, 209 
Or. 406. 

Tenn.—^Napier v. Martin, 260 S.W.2d 
35, 194 Tenn. 106. 

Tex.—Garrett v. Reno Oil Co., Civ. 
App., 271 S.W.2d 764, refused no 
reverslble error. 

Term "famlUes” in workmen^s 
compensation provision settlng out 
purpose of act to provide rellef for 
workmen and thelr families and de¬ 
pendente in certain sltuations In¬ 
cludes workmen's wives. 

Wash.—Ash v. S. S. Mullen, Inc., 261 
P.2d 118, 43 Wash.2d 846. 

87. Tex.—^Prlce v. Tallow Pine Pa¬ 
per MiU Co., Civ.App., 240 S.W. 
688 . 

88. Cal.—Shell Oil Co. v. Superior 
Court in and for Los Angeles Coun- 
ty, 2 P.2d 801, 218 C. 696. 

89. Mo.—Patrick v. Bmployers Mut. 
Liabllity Ins. Co., 118 S.W.2d 116, 
238 Mo.App. 281. . 

90. Tex.—Shumahe v. Great Atlantic 
& Pac. Tea Co., Civ.App., 265 S.W. 
2d 949, refused no reverslble error. 

91- Tenn.—Schroader v. Rural Bdu- 
catlonal Ass*n, 228 S.W.2d 491, 83 
Tenn.App. 86. 
liVlde&oe 

In action against employer who 
'WaiS not operating under compensa- 
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tion act by husband of employee for 
loss of Services, evidence held suf- 
flcient to sustain flndlng that employ¬ 
er was negligent. 

Tenn.—Schroader v. Rural Bduca- 
tional A8s*n, supra. 

98. Tenn.—Schroader v. Rural Bdu- 
cational Ass^n, supra. 

Partlcnlar defenses 

(1) Where employer prior to acci¬ 
dent in which employee was Injured, 
had been operating under compensa¬ 
tion law and had filed its proof of In¬ 
surance as an employer with proper 
state offlclal, but policy of Insurance 
expired and a notice of expiration 
was sent to employer, but employer 
failed to flle any proof of renewal of 
insurance until after accident, de¬ 
fenses of contributory negligence, 
negligence of a fellow servant, and 
assumption of risk were not available 
to employer in action against em¬ 
ployer by employe6’s husband for ex¬ 
penses and loss of Services. 

Tenn.—Schroader v. Rural Educa- 
tional Ass’n, supra. 

(2) Where employer was subject 
to workmen’s compensation act but 
was not a subscriber to that act, 
there were no issues as to contribu¬ 
tory negligence, assumed risk, and 
fellow servant rule in action by hus¬ 
band of employee to recover damsiges 
from employer for injuries to em¬ 
ployee. 

Tex.—Shumake v. Great Atlantic & 
Pac. Tea Co., Civ.App., 256 S.W.2d 
949, refused no reverslble error. 

93. W.Va,—^McVey- v. Chesapeake 4b 
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§ 981. Aetion by Child of Employee 

Actions for Injuries independent of the Injury to an 
employee which Is compensable under the compensatlon 
act may be maintalned against an employer by the chlld 
of an employee. 

A minor child who seeks to recover damages 
from the employer of his father for the father*s 
alleged addiction to liquor unlawfully furnished to 
him by the employer, under the provision of a fed- 
eral statute which purports to give to certain class¬ 
es of persons a right of action when they have 
been injured by addiction to the liquor habit of one 
from whom they have the right of support, through 
unlawful acts of others, need not seek compensa- 
tion under the workmen^s compensation law but 
may bring an action in a court in which common- 
law procedure prevails.^^ Since the workmen*s 
compensation act provides no remedy for the mu- 
tilation or failure properly to preserve the dead 
body of an employee, the children of a deceased 
employee may maintain an action against an em¬ 
ployer for such mutilation or failure to preserve.^5 

§ 982. Miscellaneous Actions 

a. In general 

b. To secure contribution 

c. To secure indemnity 

d. Right of third person compromising 

action by employee or his repre- 
sentative 

c. Right of third person paying compen¬ 
sation 

a. In General 

Generally, the provislons of a workmen'8 compensa¬ 
tion act which make the remedies under the act exclu- 
sive apply to third persons sulng In the employee'8 right, 
but not to those sulng In their own right. Rlgtits to 
death beneflts other than those provided by the compen¬ 
sation act may or may not be affected. 

Provisions of workmen^s compensation acts which 


make the payment of compensation the exclusive 
remedy, except for other remedies expressly pro¬ 
vided, may apply to any person suing in the em- 
ployee^s right but not to a person suing in his 
own right,at least where the right arises from 
the breach of an independent duty of the employer 
to the person suing.^* The compensation act may 
also be exclusive with respect to any remedies 
granted to the personal representative, dependent, 
or next of kin of the employee at common law or 
otherwise;®^ to the rights of action of all persons 
because of the injury to an employee, when he and 
the employer come under the act;^ to any civil lia- 
bility of a complying employer for injury or death 
of an employee in his Service and, in the event 
of the death of the employee, to all personal lia- 
bility of a complying employer to beneficiarios 
named in the act, or to beneficiarios named in the 
employers* liability law, or to anyone else.8 The 
provision of the Federal Employers’ Liability Act 
excluding other remedies applies to an employee^s 
legal representative, spouse, or anyone else enti- 
tled to recover damages from the United States 
under any federal tort liability statute.^ 

Even though the liability of an employer for in¬ 
juries to, or death of, his employees is limited to 
that provided by the workmen^s compensation act, 
the employer is not protected from suit for injuries 
to a third person merely because the third per¬ 
sonas injuries resulted from the employer^s negli- 
gence toward his employees.^ 

Rights to death benefits. A person entitled to a 
death benefit under an employer^s private plan pro- 
viding for such benefits, as discussed in Master and 
Servant §§ 167-170, may sue to recover such ben¬ 
efit even though, as a matter of precaution, he filed 
a workmen^s compensation claim, which he later 
withdrew, and which the compensation referee or- 


Potomac Telephone Co., 188 S.B1. 97, 
103 W.Va. 519. 

94. Cal.—Shell Oil Co. v. Superior 
Court in and for Los Angreles 
County, 2 P.2d 801, 213 C. 696. 

95. N.T.—^Diebler v. American Radi¬ 
ator & Standard Sanitary Corp., 92 
N.Y.S.2d 866, 196 Misc. 618. 

96. U.S.—The Tampico, D.C.N.T., 45 
F.SUPP. 174. 

D.C.—Hitaffer v. Argonne Co., 188 F. 
2d 811, 87 U.S.APP.D.C. 57, 23 AL.. 
R.2d 1866, certiorari denied Argonne 
Co. V. Hitaffer, 71 S.Ct 80, 340 U.S. 
852, 95 L.Ed. 624. 

97. D.C.—^Hitaffer v. Argonne Co., 
183 F.2d 811, 87 U.S.App.D.C. 67, 
28 AIi.R.2d 1366, certiorari denied 


Argonne Co, v. Hitaffer, 71 S.Ct. 
80, 840 U.S. 852, 95 DEd. 624. 

98. D.C,—Coates v. Potomac Elee. 
Power Co., D.C, 96 F.Supp. 779. 

99. Ind.—Stainbrook v. Johnson 
Coimty Farm Bureau, Co-op. Ass'n, 
122 N.E.2d 884, 126 Ind.App. 487. 

1. Minn.—Hartman v. Cold Sprlng 
Granite Co., 77 N.W.2d 661. 247 
Minn. 515. 

2. W.Va.—Makarenko v. Scott, 65 
S.B.2d 88, 182 W.Va. 480. 

8. Or.—^Blgby v. Pelican Bay Lum- 
ber Co., 147 P.2d 199, 173 Or. 682. 

4. U.S.—Underwood v. U. S., CA 
Colo., 207 F.2d 862. 

5. N.J.—Cafone v. Spiniello Const. 
Co., 127 A2d 441, 42 N.J.Super. 690. 

454 


Persons attemptlng resone 
Fact that dependents of employees, 
who had been fatally asphyxiated by 
negllgence of employer in lequirlng 
use of gasoline pump in confined area 
of water main, were limited to reme¬ 
dy against employer under work- 
men's compensation statute, would 
not derogate from right of members 
of flre rescue sguad, to sue employer 
for injuries sustained when they be- 
came asphyxlated as resuit of at- 
tempt to rescue employees although 
negllgence of employer towards his 
own employees provided base on 
which rested cause of action of at- 
tempted rescuers against employer. 
N.J.—Cafone v. Spiniello Const Co., 
supra. 
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dered dismissed.® The widow of a police officer 
who has been awarded workmen’s compensation for 
his death is not barred from the right to bring ac- 
tion to compel payment of a pension under the pro- 
visions of a city charter providing that a person 
appl3ring for a pension waives provisions of the 
compensation actJ Where, under a plan provid¬ 
ing for benefits for work relief employees, as con- 
sidered generally in Social Security and Public Wel- 
fare § 12, death benefits are authorized, a widow 
of an employee who accepted such benefits in her 
individual capacity may, nevertheless, sue the em- 
ploying City for the death of the employee in her 
capacity as personal representative.* 

b. To Secure Contribntion 

Although there Is some authority to the contrary, a 
third person sued for damages for injuries to, or death 
of, an employee is not entitied to contribution from the 
employer where the remedy under the compensation act 
fs exciusive. 

It is generally held that a third person sued for 
damages for the injury or death of an employee is 


not entitied to contribution from the employer where 
the compensation act makes its remedy against the 
employer exciusive.^ In some jurisdictions and un¬ 
der some statutes, however, the right to contribu¬ 
tion is recognizedA® It has been held that a third 
person could not recover contribution from the em¬ 
ployer unless the latter was guilty of gross negli- 
gence, even though such a recovery is not barred 
by the compensation act.ll 

c. To Secure Indemnity 

A third person sued for injuries to, or death of, an 
enrployee may or may not be entitied to Indemnity from 
an employer who is llable to pay compensation under the 
compensation act. 

A compensation act which makes the liability 
prescribed exciusive and in place of all other lia¬ 
bility of the employer at common law or otherwise 
to the employee or any other person has been held 
to preclude recovery of indemnity from the emplby- 
er by a third person sued for injuries to an em- 
ployee.^^ Under many workmen’s compensation 
acts, a third person sued for damages for injury 


6. Fa.—Jensen v. Bell Telephone Co. 
of Pennsylvanla, 29 Pa.Dist. & Co. 
476. 

7. Cal.—Larson v. Board of Police 
and Fire Pension Com*rs of City of 
Long Beacli, 162 P.2d 38, 71 C.A.2d 
60. 

Deduction of death benefit awarded 
under compensation act from wid- 
ow’s benefit under municipal pen¬ 
sion System see Municipal Corpora¬ 
tione S 727 h. 

8. N.T.—^Plore v. City of New York, 
10 N.Y.S.2d 195, 266 App.Dlv. 293. 

9- U.S.—^Hill Lines, Inc. v. Pittsburg 
Piate Glass Co., CJLN.M.. 222 P.2d 
854. 

Trammell v. Appalachian Elee. 
Co-op., D.C.Tenn., 136 F.Supp. 512 
—^McCormick v. U. S., D.C.Tex., 134 
F.Supp. 243—Johnson v. U. S., D.C. 
N.C., 133 F.Supp. 613—Ward v. 
Denver & R. Q. W. R. Co., D.a 
Colo., 119 F.Supp. 112. 

B.C.—Christie v. Powder Power Tool 
Corp., D.C., 124 F.Supp. 693— 

Coates v. Potomae Elee. Power Co., 
B.C., 95 F.Supp. 779. 

N.M.—^Beal v. Southern Union Gas 
Co., 804 P.2d 666, 62 N.M. 666. 

N.C.—^Hunsucker v. High Polnt Bend- 
ing & Chalr Co., 75 S.E.2d 768, 237 
N.C. 669—Lovette v. Lloyd, 73 S.E. 
2d 886, 236 N.C. 663. 

Wls.—Wisconsin Power & Light Co. 
V. Dean, 81 N.W.2d 486, 276 Wis. 
236—Criswell v. Seaman Body 
Corp., 290 N.W. 177, 233 Wis. 606. 

Necessity of common liability see 
contribution § 3. 

Right of third person defendant to 
bring in employer as party defend¬ 
ant see infra $ 1021, 


Ziinployer^E injmrer was not liable 
since, even though doctrine of prl- 
mary and secondary negligence was 
avallable to third person, insurer was 
not a tort-feasor. 

N.C.—Lovette v. Lloyd, 73 S.B.2d 886, 
236 N.C. 663. 

1<^ Pa.—^Maio v. Fahs, 14 A.2d 105, 
389 Pa. 180. 

Smith V. Sanctis, 81 Pa.Dist. & 
Co. 281, 31 Wash.Co. 6. 

French v, Benischeck, Com.Pl., 61 
Montg.Co. 1. 

Amount of contribution limited to 
amoimt employer would be reauired 
to pay to employee. 

Pa.—^Maio v. Fahs, 14 A.2d 105, 339 
Pa. 180. 

Smith V. Sanctis, 81 Pa.Dist. & 
Co. 281, 31 Wash.Co. 6. 

IThder KongEhoremen’8 and Sarbor 
Woxfcers’ Compensation Act 
(1) It has been held that third per¬ 
son is not entitied to contribution 
from employer. 

U.S,—Crawford v. Pope & Talbot, 
Inc., CA.Pa., 206 F.2d 784—^Read v. 
U. S., C.A.Pa., 201 P.2d 758—Lo 
Bue V. U. S., C.A.N.Y., 188 F.2d 
800—^American Mut. Liability Ins. 
Co. V. Matthews, C.A.N.Y., 182 F.2d 
322. 

Lundberg v. Prudential S. S. 
Corp., D.C.N.Y., 102 F.Supp. 116— 
Miranda v. City of Galveston, Tex., 
D.C.Tex., 98 F.Supp. 245. 

D.C.—^Liberty Mut. Ins. Co. v. Vallen- 
dlngham, D.C., 94 F.Supp. 17. 

Md.—Standard Wholesale Phosphate 
& Acid Works, Inc. v. Ruckert Ter- 
minals Corp., 66 A.2d 304, 193 Md. 
20 . 

N.Y.—Cardinal v. State, 109 N.Y.S.2d 
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818, 279 App.Div. 326, modlfied on 
other grounds 107 N.E.2d 569, 304 
N.Y. 400, certiorari denled State of 
New York v. Cardinal, 78 S.Ct. 729, 
845 U.S. 918, 97 L.Ed. 1361, motion 
denled 108 N.E.2d 400, 804 N.Y. 732 
and 109 N.E.2d 886, 304 N.Y. 875. 
Teae—Hili v. City of Galveston, av. 
App., 241 S.W.2d 229, reversed on 
other grounds, City of Galveston v. 
Hili, 246 S.W.2d 860, 161 Tex. 139. 
(2) A third person sued by em¬ 
ployee may recover contribution from 
employer where third person and em¬ 
ployer are Jolnt tort-feasors. 

U.S.—Portel V. U. S., D.C.N.Y., 85 F. 
Supp- 468—The Samovar, D.C.Cal., 
72 F.Supp. 674—The Tampico, D.C. 
N.Y., 45 F.Supp. 174. 

(8) Where employees of stevedor- 
ing company who were Injured when 
loading grain from city owned eleva¬ 
tor Into ship elected not to take 
compensation under Longshoremen'5 
and Harbor Workers’ Compensation 
Act but sued City in tort for damages, 
and Insurer of stevedoring company 
had paid compensation in accordance 
wlth act, Insurer*s right of recoup- 
ment against city arose by virtue of 
insurei^s contract with employer, and 
being contractual in nature could not 
be subjected to any tort liability 
which employer might be under as 
jolnt tort-feasor with city. 

Tex.—Hili V. City of Galveston, Civ. 
App., 241 S.W.2d 229, reversed on 
other grounds City of Galveston v. 
Hili, 246 S.W.2d 860, 151 Tex. 189. 

11. Tex.—^Westfall v. Lorenzo Gln 
Co., Clv.App., 287 S.W.2d 661. 

12. U.S.—Calvery v, Peak DrllUng 
Co., D.C.Okl., 118 F.Supp. 835. 
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fx), or death of, an employee has been held not en- be entitled to indemnity where his liability is sec- 
titled to indemnity from the employer where he ondary and that of the employer is primary,i8 or 
would have no right thereto under the general rules where his negligence was passive, and that of the 
of indemnity,13 as, where there is no contractual employer was active.i® 

obligation of the employer to indemnify the third , ^ . 

person.i« Where the only relation between the Under some statutes, a third person sued for m- 
third person, whom employee or his personal repre- ^o, or death of, an employee may be entitled. 

sentative has sued, and the employer is that of joint «demnity from the employer where the injuries 

tort-feasors, the third person is not entitled to in- ‘‘««Ited from a brea^ of an independent duty of 
demnity from the employer the employer to the third person^» ansing from the 

contract between the employer and the third per- 
Moreover, some of these acts preclude recovery or where the employer is bound by express 

in indemnity even where the third person is passive- contract to indemnify the third person.*^ 
ly or secondarily negligent, and the employer is pri- 

marily or actively negligent,!® or where the injury Where the liability of the third person is based 
was due solely to the negligence of the employee.!^ on a statute which imposes liability on the owner 
Under other statutes, however, the third person may or lessor of a motor vehicle for injuries resulting 


13. XT.S.—Lines, Inc. v. Pitts- 
burg Piate Olass Co., C.A.N.M., 222 
F.2d 854. 

Trammell v. Appalachlan Elee. 
Co-op., D.C.Tenn., 136 F.Supp. 612— 
Brown & Hoot, Inc., v. U. S., D.C. 
Te3L, 92 F.Supp. 267, afflrmed, CA-, 
198 F.2d 138. 

D.C.—Christie v. Powder Power Tool 
Corp.f 124 F.Supp. 698. 

N.T.-MSrorham v. Arons, 121 N.T.S.2d 
669, 282 App.Div. 147, reargument 
denied 122 N.Y.S.2d 892, 282 App. 
Div. 760, aflarmed 118 N.B-2d 600, 
306 N.Y. 782—^Edwards v. Soplikirsh 
Holding Corp., 112 N.Y.S,2d 219, 280 
App.Div. 168, affirmed 109 N.E.2d 
717, 304 N.Y. 860. 

Groth V. Masnakott, 122 N.Y.S.2d 
110, 204 Misc. 268. 

N.C.—^Bsslck V, City of Lexington, 60 
S.E.2d 106, 232 N.C. 200. 

Right of third person defendant to 
bring in employer as party defend¬ 
ant 866 infra 9 1021. 

14. XT.S.—^Peak Drilling Ca v. Halli¬ 
burton on Well Cementing Co., C.A, 
Okl., 216 F.2d 368—Slattery v. Mar¬ 
ra Bros., CA..2, 186 F.2d 134, certi¬ 
orari denied Marra Bros. v. Slat¬ 
tery, 71 S.Ct 786, 341 U.S. 916, 95 
L.Ed. 1351. 

McCormick v. XT. S., D.CTex., 134 
F.Supp. 243—^JTohnson v. U, S., D.C. 
N.C., 133 F.Supp. 613. 

N.M.—^Beal by Boatwright v. South¬ 
ern Union Gas Co., 304 P.2d 566, 62 
N-M. 38. 

N.Y.—Cardinal v. State, 109 N.Y.S.2d 
818, 279 App,Div. 326, modified on 
other grounds 107 NJ93.2d 569, 304 
N.Y. 400, certiorari denied State of 
New York v. Cardinal, 78 S.Ct 729, 
345 U.S. 918, 97 L.Ed. 1861, motion 
denied 108 N.E.2d 400, 304 N.Y. 732, 
and 109 N.S].2d 885, 304 N.Y. 876. 

ITuder £oBgidi'or6tiL6a’8 and Kaxbor 
Workers’ OosnpausatioiL Act 

U.S.—^Mikkelsen v. The Granville, D. 
C.N.Y., 101 F.Supp. 666, afflrmed C. 
A., 191 F.2d 868, rehearing denied 


192 F.2d 809—^American Mut Lia¬ 
bility Ins. Co. V. Matthews, CA^ 
N.Y., 182 F.2d 322. 

Miranda v. City of Galveston, 
Tex., D.C.Tez., 98 F.Supp. 245. 

Md.—Standard Wholesale Phosphate 
& Acid Works, Inc. v. Rukert Ter- 
minals CorP., 65 A.2d 304, 193 Md. 
20 . 

15. U.S.—Slattery v. Marra Bros., 
C.A.2, 186 F.2d 134, certiorari de¬ 
nied Marra Bros. v. Slattery, 71 S. 
Ct 736, 841 U.S. 915, 96 L.Bd. 1361. 

Slentki v, HafiCner, D.CN.Y., 146 
F.Supp. 436. 

N.J.—^Public Service Blec. & Gas Co. 

V. Waldroup, 119 A.2d 172, 38 N.J. 
Super. 419. 

N.Y.—^Havens v. Hartshom, 56 N.Y.S. 
2d 698, 184 Misc. 310. 

16. U.S.—^Brown v. Amerloan-Ha- 
walian S. S. Co., C.A.Pa., 211 P.2d 
16-^rawford v. Pope & Talbot, 
Inc., C.A.Pa., 206 F.2d 784. 

N.C.—^Hunsucker v. High Polnt Bend- 
ing & Chair Co., 75 S.B,2d 768, 237 
N.C. 659—^Lovette v. Lloyd, 73 S.B. 
2d 886, 236 N.C. 663. 

Employer^s insurer was not llable 
whera even though doctrlne of pri- 
mary and secondary negligence were 
avallable to third person, insurer was 
not a tort-feasor. 

N.C.—^Lovette v. Lloyd, supra. 

17. U.S.—Ward v, Denver & R. G. 

W. R. Co., D.aColo., 119 F.Supp. 

112 . 

18. U.S.—American Dist, Tei. Co. v, 
Kittleson, D.C.Iowa, 179 F.2d 946. 

19. N.Y.—^Tabor v. Stewart 100 N.Y. 
S.2d 697, 277 App.Div. 1076. 

Alioco V. Gulf Oil Corp., 69 N.Y.S. 
2d 516. 

20. U.S.—^Burris v. American Chlcle 
Co., CC.A.N.Y., 120 F.2d 218, 

N.Y.—Westchester Lightlng Co. v. 
Westchester Coxmty Small Estates 
Corp., 16 N.B.2d 667, 278 N.Y. 176. 

2L D.C.—^Pearson to Use of Phoenix 
Indem. Co. v. National Trust for 
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Historic Preservation, D.a, 145 F. 
Supp. 378. 

Under :LongshoreanLeiL’8 and Sarbor 
Workers’ Oompensation Aot 

(1) A third person sued by em¬ 
ployee may be entitled to indemnity 
from employer where injury results 
from breach by employer of a duty 
to third person which is necessarily 
Included in the obligation assumed 
by employer in his contract with 
third person. 

U.S.—^Ryan Stevedoring Co. v. Pan- 
Atlantic S. S. Corp., N.Y., 76 S.Ct 
232, 350 U.S. 124, 100 L.Ed. 133. 

Amerocean S. S. Co. v. Copp, C.A. 
Wash., 246 F.2d 291—Rlch v. U. S., 

C. A.N.Y., 177 P.2d 688. 

Valerio v. American President 
Lines, D.C.N.T., 112 F.Supp. 202— 
Lundberg v. Prudential S. S. Corp., 

D. C.N.Y., 102 F.Supp. 116—Lyons v. 
Amerlcan-Hawaiisin S. S. Co., D.C. 
Pa., 89 F.Supp. 334. 

N.Y.—^Barbara v. Stephen Ransom, 
Inc., 79 N.T.S.2d 438, 101 Misc. 967. 

(2) Where injury results from 
breach of a contractual duty, express 
or implied, of employer to third per¬ 
son, third person is entitled to indem¬ 
nity. 

U.S.—^Brown v. American-Hkwaiian 
S. S. Co., C.A.Pa., 211 F.2d 16— 
Crawford v. Pope & Talbot Inc., 
C.A.Pa., 206 F.2d 784. 

N.Y.—^McFall v. Compagnle Maritime 
Belge (Lloyd Royal) S. A., 107 N.B. 
2d 463, 304 N.Y. 314. 

22. U.S.—Johnson v. U. S., D.CN.C., 
133 F.Supp. 613—^Rappa v. Pittston 
Stevedoring Corp., D.C.N.Y., 48 F. 
Supp. 911. 

N.Y.—Alioco V. Gulf on Corp., 69 N. 
Y.S.2d 616. 

under £ong5horemea’s and Harboz 
Woidceza’ Oompensation Act 
U.S.—Finley v. U. S., D.C.N.J., 180 F. 
Supp. 788—Severn v. U. S., D.C. 
N.Y., 69 F.Supp. 21—Green v. War 
Shipping Administration, D.C.N.Y., 

I 66 F.Supp. 893, 
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from its operation by another, as considered gen- 
erally in Motor Vehicles § 442, the third person*s 
right to indemnity from one who is responsible for 
negligence causing the injury, as considered gener» 
ally in Indemnity § 21, is not excluded even though 
the person responsible is the employer of the per- 
son injured, so that the exclusi ve remedy against 
the employer for the injury would be under the 
workmen^s compensation act^® 

d. Bight of Third Person Oompromising Aetion 
by Employee or His Bepresentative 

A third person settllng an action by the employee 
may or may not be entltled to recover from the employer 
under partlcular compensation aets. 

In an action against an employer by a third per¬ 
son who has compromised an action for personal in¬ 
juries against such person by the employer*s em¬ 
ployee, on an alleged agreement of the employer to 
indemnify such person, the person may not recover 
on the theory that he is subrogated to the rights of 
the employee against the employer in view of the 
provision of the compensation act which gives an 
employer who pays compensation the right of subro- 
gation to the rights of the employee against a negli- 
gent third person.^^ It has been held that when an 
employer contributed to the workmen^s compensa¬ 


tion insurance fund and compensation was paid for 
the death of an employee, the employer is not liable 
for contribution to a third person who settled a 
wrongful death action by the dependents of the 
employee.26 A third person who settles a suit for 
damages against him by an employee may have sl 
right to sue the employer for contribution where he 
was not liable to pay compensation to the employee 
under the compensation act because the employee 
was not engaged in the kind of employment covered 
by the act.^® It has been held that a third person 
who settled an action against him for injuries to 
an employee of the United States may be entitled 
to contribution from the United States.^7 \Vhere 
the personal repreaentative of an employee of a 
contractores subcontractor sued the principal who 
settled the action and sued the contractor for the 
amount thus expended, the contractor may have a 
right of action in tum against the subcontractor, 
even though the subcontractor had paid compensa- 
tion.28 

e. Eigbt of Third Person Paying Compensation 

A third person who Is liable to pay and pays com¬ 
pensation to an employee may be entltled to reimburse- 
ment from the employer. 

Where a statutory provision makes a principal 


23. CaJL—^Baugh v. Rogers, 148 P.2d 
633, 24 a2d 200, 162 A.L.R. 1043. 
Mlnn.—^Lunderberg v. Blerman, 63 N, 
W.2d 866, 241 Mlnn. 349, 43 A.L.R, 
2d 866. 

N.Y.—Gorham v. Arons, 121 N.T.S.2d 
669, 282 App.Dlv. 147, reargument 
denled 122 N.T.S.2d 892, 282 App. 
Dlv. 760, afflrmed 118 N.E.2d 600, 
306 N.Y. 782. 

AuonAt of reoovexy 
If employee, injured through em- 
ployei^s negllgent operation of auto- 
moblle with owner*8 permlsslon, re- 
covers Judgment against owner under 
automoblle statute and owner has 
credited on Judgment any amonnt 
paid by employer or his insurance 
carrler as compensation for Injuries, 
then owner*s recovery from employer 
wlll be reduced pro tanto. 

CaL—Baugh v. Rogers, 148 P.2d 688, 
24 G.2d 200, 162 AL.R. 1048. 

ZieB8oz’s Inmrer 

Statutory liabllity of lessor of mo¬ 
tor truck for injuries sustained by 
lessee*s employee riding In truck 
drlven by fellow employee engaged in 
lessee's business was based on negli¬ 
gence of drlver so that lessee was 
liable to lessor for its driver's negli¬ 
gence independentiy of any duty that 
lessee owed its injured emjdoyee, 
and therefore le88or*8 Insurer, as sub- 
rogee to lessor* s rights pou]^ recover 
amount i>dtd by insiirer in defending 


employee's action and satlsfying 
Judgment, notwithstanding les8ee*s 
liabillty to employee for workmen’s 
compensation. 

Conn.—^Farm Bureau Mut. Auto. Ins. 
Co. V. Kohn Bros. Tobacco Co., 107 
A2d 406, 141 Conn. 639. 

24. La.—^McCllntlc-Marshall Co. v. 

0’Leary, 84 So, 603, 147 86. 

71 C.J. p 1620 note 36. 

25. Ohio.—^Bankers Indem. Ins. Co. 
V, Cleveland Hardware & Porglng 
Co., 62 N.H.2d 180, 77 Ohio App. 
121, appeal dismissed 62 N.B.2d 251, 
146 Ohio St 616. 

26» Md.—Congressional Country Club 
V. Baltimore & O. R, Co., 71 A2d 
696, 194 Md. 633. 

Statutory estoppel held IneffeotlTe 
against third person 
Estoppel provided for by statute 
providing that insurance carrier 
shall be estopped to assert as defense 
to claim for compensation that em¬ 
ployee was not engaged in extra- 
hazardous employment does not run 
against a third party assertlng a 
derivative right of contribution 
against an allegedly negllgent em¬ 
ployer. 

Md.—Congressional Country Club v. 
Balthnrore A O. .R. Co,, supra. 

27. XJ.S.- 7 Brown & Root v. U. S., 
B.C.Tez.', 92 F.Supp. 257, afflrmed 
* OA., 198 F.2d 138. 
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Effeot of olalm for, or payment of, 
compensation 

(1) Mere filing of a claim for com¬ 
pensation because of death of a gov- 
emment employee, followed by an 
abandonment thereof without claim 
having been perfected and without 
payment either of compensation or 
expense by bureau of employees* com¬ 
pensation, w’ould not constitute an 
election by heirs of employee consti- 
tuting a defense to an action for con¬ 
tribution against United States by 
Jolnt tort-feasor responsible for 
death and settling claim of heirs. 

U.S.—^Brown & Root v. U. S., supra. 

(2) Where case of occupant of gov- 
emment truck injured in accident due 
to combined negligence of driver and 
contractor was considered as compen- 
sable by ali parties, and at time of 
settlement wlth contractor he made 
no objection to deductlon from his 
portlon of amoimts paid for or on 
his behalf, or to credit on future pay- 
ments of compensation to which he 
might become entltled. occupant 
elected to receive compensation from 
govemment, and to such extent it 
would constitute a defense to action 
by contractor against govemment for 
contribution to amounts paid by con¬ 
tractor in settlement of occupant'8 
claim. 

U.S.—^Brown 8t Root v. U. S., supra. 

23. U.S.—Whltmarsh v. Durastone- 
Co., D.C.R.L, 122 f\Supp. 806. 
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liable to pay compensation to an employee of a 
contractor, the principal paying compensation,29 or 
his insurer,20 may be entitled to reimbursement from 
the immediate employer if the latter would have 
been liable to the employee independently of the stat- 
utory provision; but the rule does not apply where 
the immediate employer is not subject to the com¬ 
pensation act.9i It has been held that a contractor 
who paid compensation to an employee under the 
compensation act may not sue his principal on the 
theory that the injured person was the employee of 
the Principal where the act makes the payment of 
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compensation the exclusive remedy against the 

employer.22 

Ducd employmeiit, Where an employee of two 
employers, both of whom carried compensation in- 
surance, was paid compensation by insurer of one 
employer, insurer had no right of action against the 
other employer as subrogee of the employee.23 

A state fund which paid compensation to an em¬ 
ployee has been held entitled to recover from the 
employer who failed to pay compensation where 
the employer^s insurance carrier was insolvent®^ 


D. ACTION BY EMPLOYEE OR REPRESENTATIVE AGAINST THIRD PERSON 

1. Persons Occasioning Primary Injury 


a. Rights and Liabilities Generally 


§ 983. In General 

Under the workmen’8 compensation acts, an em¬ 
ployee or his personal representative Is not in ali circum- 
stances precluded from malntalnlng a common-law action 
as against third persons causing the injury; but some 


statutos qualify the right to maintain the action, and 
designate the manner in which the liability of the third 
person shouid be enforced. 

Usually the workmen^s compensation acts do not 
prevent an employee^^ or the personal representa- 


29. La.—Jones v. Louisiana 011 Re- 
fininsr Corporation, 8 La.App. 85. 

30. La.—^Richards v. Consolidated 
Underwrlters, App., 90 So.2d 677. 

Evidenoe 

In workmen*s compensation suit, 
whereln Insurer of owner of tlmber 
soug’lit Indemnlty from owner of tle 
mlll used to cut and manufacture 
tlmber Into tles for compensation 
paid because of injuries sustalned by 
employee of mlll owner, evldence es- 
tablished that owner of tle mlll was 
an independent contractor and not an 
employee of owner of tlmber, even 
though mlll owner was Indebted to 
owner of tlmber and performed man- 
ual labor In connectlon wlth opera- 
tlon of tle mlll. 

La.—^Rlchards v. Consolidated Under- 
writers, supra. 

31. Kan.—Southern Surety Co. v. 
Parsons, 295 P. 727, 132 Kan. 355. 

Ohlo.—Cleveland, Columbus & Cin¬ 
cinnati Highway v. Bookmyer, 37 
N.B.2d 393, 67 Ohlo App. 476. 

32. U.S.—Continental Cas, Co. v. 
Thorden Line, C.A.Va., 186 F.2d 992. 

83. U.S.—U. S. Fidelity & Guaranty 
Co. V. R. H. Macy & Co., aC.A.N.T., 
156 F.2d 204. 

Right of employer or insurer to rem¬ 
edy of employee against third per¬ 
son see Infra 9 992 et sea. 

34. 111.—Smith V. Clavey Ravinia 
Nurseries, 69 N.B.2d 921, 329 111. 
App. 648. 

85. U.S.—Kirk v. U. S., C.A.Idaho, 
232 P.2d 763—^Bagnel v. Springfield 
Sand & Tlle Co., C.C.A.Mass., 144 F. 


I 2d 65, certiorari denled 65 S.Ct. 72, 
323 U.S. 735, 89 L.Bd. 689. 

Hayhurst v. Henry, D.C.Tex., 102 
F.Supp. 306—^McGann v. Hoss, D.C. 
Va., 60 F.Supp. 573. 

Ariz.—Stato ex rei. Industrial Com- 
mission v. Reese, 260 P.2d 1001, 74 
Arlz. 425—State ex rei. Industrial 
Commlssion v. Pressley, 250 P.2d 
992, 74 Ariz. 412. 

Cal.—^Pacific Emp. Ins. Co. v. Hart¬ 
ford Steam Boiler Inspection & Ins. 
Co., 299 P.2d 928, 143 C.A.2d 646. 
Colo.—^Hartford Acc. & Indem. Co. v. 
Clifton, 190 P.2d 909, 117 Colo. 647 
—^Drake v. Hodges, 161 P.2d 388, 
114 Colo. 10—Wilson v. Smith, 130 
P,2d 1063, 110 Colo. 68—Riss & Co. 

V. Anderson, 114 P.2d 278, 108 Colo. 
78. 

Fla.—^Hartquist v. Tamiaml Trall 
Tours, 190 So. 633, 139 Fla. 328. 

Ga.—^Minchew v. Huston, 19 S.E.2d 
422, 66 Ga.App. 866. 

Idaho.—Glfford v. Nottlngham, 193 P. 

2d 831, 68 Idaho 380. 

111.—^Wlntersteen v. National Cooper- 
age & Woodenware Co., 197 N.E. 
678, 861 111. 96, applying Pennsyl- 
vania law. 

Kan.—^Bittle v. Shell Petroleum Corp., 
75 P.2d 829, 147 Kan. 227. 

Ky.—^Kentucky-Tennessee Light & 
Power Co. v. Prlesfs Adm'r, 127 S. 

W. 2d 616, 277 Ky. 700—Powers v. 
Middlesboro Hospital, 79 S.W.2d 
891, 268 Ky. 20. 

La.—Smith v. McDonough, App., 29 
So.2d 818. 

Mlnn.—Gleason v. Geary, 8 N.W.2d 
808, 214 Mlnn. 499. 
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Mo.—OoKpas Juris oited la Schu- 
macher v. Leslle, 232 S.W.2d 913, 
918, 860 Mo. 1238. 

Reynolds v. Grain Belt Mills Co., 
78 S.W.2d 124, 229 Mo.App. 380. 

N.J.—Wilson V. Faull, 133 A.2d 695, 
45 N.J.Super. 565, reversed on other 
grounds 141 A.2d 768, 27 N.JT. 106. 

Savitt V. L. & F. Const. Co., 8 
A.2d 110, 123 N.J.Law 149, modifled 
on other grounds 10 A.2d 728, 124 
N.J.Law 173. 

N.T.—Caulfield v. Elmhurst Contract- 
Ing Co., 68 N.Y.S.2d 26, 268 App.Div. 
661, afflrmed 62 N.E.2d 237, 294 
N.T. 803—^Richards v. Town of 
Stillwater, 279 N.T.S. 866, 244 App. 
Div. 868. 

Skakandy v. State, 66 N.Y.S.2d 
99, 188 Misc. 214, afflrmed 80 N.T.S. 
2d 849, 274 App.Blv. 163, afflrmed 
84 N.B.2d 804, 298 N.T. 886—McCue 
V. J. F. Shea Co., 24 N.T.S.2d 307, 
175 Misc. 667, afflrmed 24 N.T.S.2d 
130, 260 App.Div. 946. 

Brunn v. Tlp Realty Corp., 112 N. 
T.S.2d 183—Williams v. Hartshom, 
67 N.T.S.2d 896, afflrmed 61 N.T.S. 
2d 127, 270 App.Div. 875, reversed 
on other grounds 69 N.E.2d 567, 296 
N.T. 49. 

N.C.—Ward v. Bowles, 45 S.E.2d 354, 
228 N.C. 273—Mack v. MarshaU 
Field & Co., 6 S.E.2d 889, 217 N.C 
66 . 

Ohio.—George v. City of Toungstown, 
41 N.B.2d 667, 139 Ohlo St. 591. 

Hartford Acc. & Indem. Co. v. 
Procter & Gamble Co., 109 N.E.2d 
287, 91 Ohio App. 673. 

Okl.—Sartln v. Moran-Buckner Co., 
114 P.2d 988, 189 Okl. 178—Okla- 
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tive or dependents of a deceased employee,®® under 
all circumstances, from maintaining an action 
against a third person causing the injury or death. 
A provision that the liability prescribed by the com- 
pensation act shall be exclusive is constnied to ap- 
ply only to actions against the employer, and does 
not prevent an injured employee from maintaining 


a common-law action as against third persons caus¬ 
ing the injuryS*^ or the personal representative or 
dependents of a deceased employee from maintain¬ 
ing an action for wrongful death against a third 
person.^ s Even a provision which by its express 
terms purports to make the remedy by taking com- 
pensation exclusive where the injury or death is 


horna City v. Caple, 105 P.2d 209, 
187 Okl. 600. 

Tenn.—^Hammett v. Vogrue, Inc., 165 
S.W.2d 677, 179 Tenn, 284. 

Va.—^Kranaer v. Kramer, 100 S.E.2d 
87, 199 Va. 409—Fauver v. Bell, 65 
S.E.2d 676, 192 Va. 618—Feltlgr v. 
Chalkley, 38 S.B.2d 73, 186 Va. 96. 
71 C.J. p 1620 noto 37. 

Exclusive or concurrent right as be- 
tween employer or Insurers and 
employee or dependents to sue and 
recover see infra § 1003. 

Other statemexits of mle 

(1) Labor code does not alter the 
correlatlve rights and liabilitles of 
persons who do not occupy the re- 
ciprocal statuses of employer and em¬ 
ployee, or relieve one not the employ¬ 
er from any liability imposed by stat¬ 
ute or common law. 

CaL—^Baugh v. Hogrers, 148 P.2d 683, 
24 C.2d 200, 152 A.L.R 1043. 

(2) Workmen's compensation act 
does not abrogate, modify, or affect 
in any way, Injured employee’s com- 
mon-law right to exact payment of 
damages from negligent third party 
or tort-feasor. 

Okl.—^Parkhill Truck Co. v. Wilson, 
126 P.2d 203, 190 Okl. 478. 

(3) Workmen*s compensation law 
substitutes beneflts which are not 
subject to uncertainties of litigation 
and defenses incident to, and which 
arise from, master and servant rela- 
tlonship for common-law right of ac¬ 
tion, but It leaves unalfected the lia- 
bilities of third persons. 

N.T.—^Employers Mut. Liability Ins. 
Co. of Wis. V. Reflned Syrups Sales 
Corp., 68 N.Y.S.2d 835, 184 Misc. 
941. 

(4) Employer^s liability under 
workmen*s compensation act to in¬ 
jured employee does not bar em- 
ployee’s recovery of damages from 
tort-feasor llable for Injuries, slnce 
employer’s liability does not rest In 
tort, but is predicated on relation- 
shlp of employer and employee, and 
compensation payable under act does 
not constitute satisfaction for all 
damages sustained by employee. 

Ko.—Schumacher v. Leslie, 232 S.W. 

2d 913, 360 Mo. 1238. 

Beneflts of act 

A party llable at common law for 
tortious injury to another^s employee 
is entirely without scope of all bene¬ 
flts of workmen's compensation act. 
Fla.—Hartquist v. Tamlaml Trall 
Tours, 190 So. 638, 139 Fla. 328. 


Separate dutles 

The duty of an employer to pay 
compensation under statute is entire¬ 
ly separate from the duty of a third 
person to pay damages to a servant 
for personal injuries caused by third- 
party tort-feasor. 

N.H.—^McOullough V. John B. Varick 
Co., 10 A2d 245, 90 N.H. 409. 

Vnrelatea action. 

Action against negligent third par¬ 
ty is Independent of, and unrelated 
to, workmen’8 compensation proceed- 
ings. 

N.T.—^Broome County v. Blnghamton 
Taxicab Co., 75 N.T.S.2d 423, 190 
Misc. 925—Jackson v. City of New 
York, 46 N.Y.S.2d 606, 182 Misc. 
686 . 

Statute held not ooatrolling 

(1) Where neither employee nor 
employer had accepted Michigan 
workmen*s compensation act, Its pro- 
vlsions were not controlling and 
would not, of themselves, bar recov¬ 
ery by employee against third-party 
wrongdoer where employee had ac¬ 
cepted compensation under some 
other act. 

U.S.—^Alexander v. Creel, D.C.Mlch., 
54 F.SUPP. 652. 

(2) Action against insured third- 
party tort-feasor for injuries sustain¬ 
ed by compensated employee was not 
bsrred by want of notice under statu- 
tory provision that any employee 
waives any right of action against an 
insured employer unless at time of 
hlring he gave his employer written 
notice that he claimed such right of 
action, unless plaintiff became an em¬ 
ployee of defendant. 

Mass.—^Abbott v. Llnk-Belt Co., 88 N. 
E.2d 661, 324 Mass. 678. 

36. U.S.—Standard Oil Co. v. Lyons, 
C.C.A.Iowa, 130 F.2d 966. 

Trammell v. Appalachian Elee. 
Co-op., D.C.Tenn., 136 F.Supp. 512. 
Idaho.—GlfCord v. Nottingham, 193 P. 

2d 831, 68 Idaho 330. 

Md.—^Employers Liability Assur. 

Corp., for Its Own Use and to Use 
of Jones V. Baltimore & O. H. Co., 
195 A. 541, 173 Md. 238. 

N.Y.—Adreance v. Lorentzen, 58 N.Y. 
S.2d 257, 269 App.Div. 987, reargu- 
ment denled 69 N.Y.S.2d 412, 269 
App.Dlv. 1049. 

Skakandy v. State, 66 N.Y.S.2d 
99, 188 Misc. 214, afflrmed 80 N.Y. 
S.2d 849, 274 App.Dlv. 153, aJSLrmed 
84 N.E.2d 804, 298 N.Y. 886. 

Okl.—Updike Advertislng System v. 
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State Indus. Commission, 282 P.2d 
759. 

Pa.—Pennsylvania Tumpike Commis¬ 
sion, to Use of Albrlght, v. U. S. 
Fldelity & Guaranty Co., 23 A.2d 
416, 343 Pa. 648. , 

Tenn.—Stanford v. Halloway, 167 S. 

W'.2d 864, 25 Tenn.App. 879. 

71 C.J. p 1621 note 88. 

Nature of zlghts 

In action against a third-party 
tort-feasor for death of an employee 
whose employer is Insured imder the 
workmen's compensation act, the 
rights of the employee*s dependents 
as next of kin under the wrongful 
death act are not necessarlly identi- 
cal wlth their rights as dependentcr 
under the workmen's compensation 
act, in that, under the former act, 
any amount recovered is for pecunl- 
ary loss, and after payment of fimer- 
al bili is to be distributed as per- 
sonalty to the next of kin as in case 
of intestacy without regard to de- 
pendency, while the award under the 
compensation act Is based on depend- 
ency and not on pecuniary loss. 

Minn.—^Nyauist v. Batcher, 61 N.W.2d 
666, 236 Minn. 491. 

Jolnt tort-f easors 

WTiere right of action for wrongful 
death arises from personal breach of 
master's common-law duty to ser¬ 
vant, whether or not nondelegable, or 
breach of nondelegable common-law 
duty by master's vice Principal or al¬ 
ter ego, and case is not within work- 
men'8 compensation act, deceased 
servanfs personal representative 
may proceed against master and Jolnt 
tort-feasors, whose negllgence or 
wrongful acts concurred wlth mas- 
tei^s negllgence in producing death, 
under homiclde act. 

Ala,—^Hardy v. City of Dothan, 176 
So. 449, 234 Ala. 664. 

37. Ga.—^Echols v. Chattooga Mer- 
cantile Co.. 38 S.E.2d 675, 74 Ga. 
App. 18. 

111.—^Huntoon v. Prltchard, 20 N.E.2d 
63, 371 IU. 36. 

Va.—^Fauver v. Bell, 65 S.B.2d 675, 
192 Va. 518. 

71 CJ. p 1621 note 39. 

38. Fla.—^Vanlandingham v. Florida 
Power & Llght Co., 18 So.2d 678i 
154 Fla. 628. 

IlL—Mlller v. Yellow Cab Co., 31 N.B. 

2d 406, 308 IlLApp. 217. 

N.Y.—Metildi v. State, 80 N.Y.S.2d 
168, 177 Misc. 179. 

71 CJ. p 1521 note 40. 
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caused by a third person has been so construed, in 
the light of another provision recognizing a right 
of action against a third person, as not to prevent 
such an action by an injured employee^^ or by the 
dependents of a deceased employee.^® 

Under the construction given some acts which 
permit the personal representative to bring an ac¬ 
tion for damages for the death of an employee 
against the person other than the employer, whose 
negligence caused the death, notwithstanding the 
death is also compensable, the cause of action is for 
the benefit of the heirs or next of kin as defined by 
the general statute applicable to death actions,^i 
and not of dependents as defined by the compensa- 
tion act.42 Some provisions, however, while they 
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do not repeal the so-called homicide act in respect 
of an action against a third person for the death of 
an employee who was subject to the workmen*s com- 
pensation act,^^ do limit the homicide act by provid- 
ing for its enforcement for the benefit of the de¬ 
pendents of the deceased employee^^ and withdraw 
from the personal representative the right to pursue 
the remedy for the employee's death.‘*5 

Some acts recognize the common-law liability of 
a third person for negligence that causes an in- 
jury to an employee engaged in the work of his 
employment^^ and the right of an employee to bring 
an action for such injury against such third per¬ 
son other acts expressly permit such action, sub¬ 
ject to certain qualifications.^® Some acts desig- 


39. Utah.—^Industrlal Commission of 
UtsLh V. Wasatch Grading^ Co., 14 
P.2d 988, 80 Utah 223. 

40. Utah.—^Roblnson v. Union Pac. 
R. Co., 261 P. 9, 70 Utah 441. 

71 C.J. p 1521 note 42. 

41. IU.—In re Shields' Eatate, 61 N. 
E.2d 816, 820 IlLApp. 522. 

N.Y.—^Bachman v. Fred Seltz, Inc., 
4 N.T.S.2d 653, 264 App.Div. 159, 
appeal denied, 17 N.E.2d 111, 278 
N.T. 737—^Battallco v. Knlckerbock- 
er Pireprooflngr Co., 294 N.Y.S. 481, 
250 App.Div. 258. 

Distrlbution of amount recovered see 
infra S 1042. 

Children 

Where deceased employee left two 
children who were not dependents un¬ 
der the workmen’s compensation act, 
thelr risrhts as beneficiaries under the 
death statute were not allected by 
the worlanen*s compensation act. 
Maas.—^Reidy v. Old Colony Gas Co., 
53 lT.E.2d 707, 315 Mass. 631. 

48. XaZTewTork 

(1) Cause of action for workman’s 
Injuries resulting in death, prose- 
cuted by admlnistratrix against a 
third party, is for benefit not of de¬ 
pendents as defined under workmen’s 
compensation law, but of nezt of kin 
as defined by decedent estate law. 

N.Y.—^Battalico v. Enickerbocker 

Fireprooflng Co., 294 N.Y.S. 481, 260 
App.Div. 258. 

71 C.jr. p 1522 note 51. 

(2) The remedy against an employ¬ 
er for industrial accidenta leaves un- 
touched any right of action which 
next of kin of a deceased employee 
might have against third persons for 
wrongfully causlng employee’s death, 
but shajre of any such recovery, be- 
longing to a dependent entitled to 
compensation under the decedent es¬ 
tate law, must be applled in the re- 
duction of burden on the Insurance 
carrler. 

N.Y.—^Bachman v. Fred Seltz, Inc., 4 
N.Y.S.2d 653, 254 App.Div. 169, ap¬ 


peal denied, 17 N.E.2d 111, 278 N.Y. 
737. 

(3) It has been broadly stated, how¬ 
ever, that the right of legal repre¬ 
sentative of deceased employee to sue 
tort-feasor under workmen^s compen¬ 
sation statute Is for benefit of de¬ 
pendents of deceased employee, as 
provlded in decedent estate law. 

N.Y.—^Application of Grasso*s Estate, 
148 N.Y.S.2d 850, 1 Ml8C.2d 704. 

43. Ala.—Georgla Casualty Co. v. 
Haygood, 97 So. 87, 210 Ala. 66. 

Fla.—Vanlandlngham v. Florida Pow¬ 
er & Light Co., 18 So.2d 678, 154 
Fla. 628. 

44. Ala.—Georgla Casualty Co. v. 
Haygood, 97 So. 87, 210 Ala. 56. 

71 C.J. p 1522 n. 53, 

Assartion, of zlghts 
Where deceased employee^s depend¬ 
ents were requlred to rely upon the 
workmen's compensation act to estab- 
lish thelr right to malntaln an action 
against a third party for employee’s 
death, dependents, in asserting their 
right, were bound by the terms of the 
act. 

Ala.—Smlth v. Southern Ry. Co., 187 
So. 195, 237 Ala. 372. 

46. Ala.—Georgla Casualty Co. v. 
Haygood, 97 So. 87, 210 Ala. 66. 

46. Idaho.—White v. Ponozzo, 291 P. 
2d 843, 77 Idaho 276. 

Minn.—Gleason v. Sing, 297 N.W. 720, 
210 Mlnn. 263. 

Neb.—^Danner v. Walters, 48 N.W,2d 
636, 154 Neb. 506—^Rehn v. Binga- 
man, 36 N,W.2d 866, 161 Neb. 196, 
appeal dismissed 70 S.Ct. 79, 338 
U.S. 806, 94 L.Ed. 488, rehearing de- 
nied 70 S.Ct. 167, 338 U.S. 882, 94 
LJQd. 641, motion overruled 40 N.W'. 
2d 673, 152 Neb. 171—Luckey v. 
Union Pac. R. Co., 219 N.W. 802, 117 
Neb. 85. 

71 C.J. p 1521 note 43. 

47. CaL—^Limited Mut Compensa¬ 
tion Ins. Co. V. BilUngs, 169 P.2d 
678, 74 C.A.2d 881. 
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N.J.—U. S. Cas. Co. V. Hercules Pow- 
der Co., 72 A2d 190, 4 N.J. 167. 

Or.—Cary v. Burris, 127 P.2d 126, 169 
Or. 24. 

71 C.J. p 1621 note 44. 

Bepeal 

Section of compensation act reserv- 
Ing right of injured workman to sue 
thlrd-party tort-feasor was not re- 
pealed by Implication by subsequent 
enactment declaring remedy under 
compensation act to be excluslve, 
since such declaration applled only 
betwe^ workman, employer, and 
compensation insurer and had no ref- 
erence to liability otherwise existing. 
N.M.—Rader v. Rhodes, 163 P.2d 516, 
48 N.M. 611. 

Striot oonstruotion 
Statute clarifying declaration of 
compensation clalmanfs right to sue 
at common law a thlrd-party cotort- 
feasor, being in derogatlon of the 
common law, must be strlctly con¬ 
strued. 

N.J.—Belfatto v. Massachusetts 
Bondlng & Ins. Co., 121 A.2d 481, 89 
N.J.Super. 607. 

Personal representative 
Under workmen’s compensation 
act providlng for enforcement and ap- 
portionment of liability of third per¬ 
son between employer and ''em¬ 
ployee,” Word "employee” wherever 
used is intended to include personal 
representative of a deceased em¬ 
ployee. 

Conn.—Stavola v. Palmer, 78 A2d 
831, 136 Conn. 670. 

Control of action 

Statute clarifying declaration of 
compensation claimanfs right to sue 
at common law a thlrd-party cotort- 
feasor does not confer on the Insur¬ 
ance carrler or employer any control 
over the common-law action. 

N.J.—Belfatto v. Massachusetts 
Bonding & Ins. Co., 121 A.2d 431, 89 
N.J.Super. 607. 

48. U.S.--Pierce v. U. S., D.C.Tenn„ 
142 F.Supp. 721, afflrmed, C.A., U. S. 
V. Pierce, 235 F.2d 466—^Trammell 
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nate the manner in which the liability of a third Generally, however, the workmen^s compensation 
person for an injury to, or the death of, an em- act does not create the legal liability of a third pcr- 
ployee, theretofore existing, should be enforced^^ son for an injury to an insured employee,®® or im- 


V. Appalachlan Elee. Co-op., D.C. 
Tenn., 136 F.Supp. 612. 
ni. —0’Brien v. Rautenbush, 189 N.E. 

2d 222, 10 Ill»App.2d 167. 

La.—^Emst v. New Orleans Public 
Belt H. IL, App., 56 So.2d 667— 
Todd-Johnson Dry Docks v. City of 
New Orleans, App., 66 So.2d 650. 
Md.—^Perdue v. Brittlngham, 47 A.2d 
491, 186 Md. 393. 

N.Y.—Caulfield v. Blmhurst Contract- 
ing Co.. 68 N.T.S.2d 26, 268 App. 
Dly. 661, afELrmed 62 N.E.2d 237, 294 
N.T. 808—^Bachxnan v. Fred Seltz, 
Inc., 4 N.T.S.2d 668, 264 App.Div. 
159, appeal denied 17 N.B.2d 111, 
278 N.T. 787, 

Skakandy v. State, 66 N.T.S.2d 99, 
188 Misc. 214, affirmed 80 N.T.S.2d 
849, 274 App.Div. 153, affirmed 
84 N.E.2d 804, 298 N.T. 886— 
Schwartz v. Forty-Second St, M. & 
St. N. A. Ry. Co., 22 N.T.S.2d 762, 
176 Misc. 49. 

N.C.—Esslck V. City of Lexlngton, 60 
S.E.2d 106, 232 N.C. 200—Jones v. 
Otis Elevator Co., 66 S.E.2d 684, 231 
N.C. 285. 

Or.—^Kowcun v. Bybee, 186 P.2d 790, 
182 Or. 271. 

Va.—Sykes v. Stone & Webster Engi- 
neerlng Corp., 41 S.E.2d 469, 186 
Va. 116. 

Zdberal oonstznotioB. 

Provlsion of workmen*s compensa¬ 
tion act relatlng to recovery agalnst 
third persons whose negllgence re- 
sulted in Injury to employee whose 
employer Is subject to the act Is to 
be liberally construed. 

111.—Johnson v. Tumer, 49 N.E.2d 
297, 319 IIIAlPP. 266. 

Striet constmotlon 
Provlsion In workmen’8 compensa¬ 
tion law relatlng to thlrd-party ao- 
tions by injured employees should be 
strlctly construed In the llght of past 
hlstory and precedent. 

N.T.—^MeCue v. J. F. Shea Co., 24 
N.T,S.2d 307, 176 Misc. 667, affirmed 
24 N.T.S.2d 130, 260 App.Dlv, 946. 

mtent 

(1) Workmen*s compensation act 
regulating thlrd-party procedure is 
intended to regulate all thlrd-party 
clalms and not only those speciflcally 
mentioned, notwlthstanding act re¬ 
fers to actions for ^iiegllgence or 
wrong of ajiother not In the same em- 
ploy;” purpose is to prevent a dquble 
recovery by injured workman and 
permlt reimbursement to the employ¬ 
er or Insurance carrler for compen¬ 
sation pald out 

N.T.—^Berenberg v. Park Memorial 
Chapel, 142 N.T.S.2d 846, 286 App. 
Dlv. 167. 

(2) Sectlon of the compensation 
law relatlng to rlght of an employee 


Injured by a third person, or, in case 
of death, his dependents, to proceed 
agalnst the third person has for Its 
purpose to assure to the employee or 
his dependents at least the benedts to 
which they would have been entitled 
under the compensation law. 

N.T.—^Bachman v. Fred Seitz, Inc., 4 
N.T.S.2d 668, 264 App.Div. 1*69, ap¬ 
peal denied. 17 N.B.2d 111, 278 N.T. 
737. 

(3) Amendment In 1938 to statute 
limlting an injured workman’s rlght 
to sue negligent third parties under 
certaln circumstances was intended 
to ezpand, rather than llmlt, the 
rlght to sue. 

Or.—Johnson v. Timber Struetur es, 
Inc., 281 P.2d 723, 208 Or. 670. 

OptloxL as to pxoof 
An Injured employee'8 rlght to 
maintain actlon agalnst negligent 
third party under workmen*s com¬ 
pensation act is limited only by pro¬ 
vlsion glving employee the optlon 
of proving amount of Indemnlty pay- 
ments made or to be made in lieu of 
proof of loss of earning capacity and 
the like for speclal damages. 

Cal.—Pacific Indem. Co. v. Callfomia 
Elee. Works, 84 P.2d 818, 29 O.A.2d 
260, foUowed in Jacqiues v. Stand¬ 
ard OU Co, of Cal., 84 P.2d 822, 29 
CJL2d 745. 

Blghts of dopendenis 

(1) Statute authorlzes dependent 
to sue tort-feasor responslble for 
employee*s death or accept compen¬ 
sation, regardless whether such de¬ 
pendent is glven cause of actlon by 
Lord Campbeirs Act. 

Md.—Storrs v« Mech, 170 A. 743, 166 
Md. 124. 

(2) In enforcing liability of third 
person to dependent of deceased em¬ 
ployee, questlon of prlmary Impor- 
tance is whether claimant was de¬ 
pendent of deceased employee, since, 
if he is not a dependent and not a 
member of the class as defined, he 
can recover nothing regardless of 
any pecuniary loss he may have suf- 
fered as a resuit of the death. 
Md.-^Employers Liability Assur. 

Corp., for Its Own Use and to Use 
of Jones V. Baltimore O. B. Co., 
196 A. 641, 173 Md. 238. 

(3) Under the statute relatlng to 
the taking of compensation by an in¬ 
jured employee and the pursuit of 
the employee’8 remedy by his de¬ 
pendents agalnst the third party 
tort-feasor, the term **dependents" 
is a Word of art referrlng to a de¬ 
fined group of persons who may 
clalm the compensation award. 

N.T.—^Lappin v. National Container 

Corp., 37 N.T.S.2d 800, 179 Misc. 
109. 


Applloabillty of act 
Where deceased employee's admln- 
latratrlx brought death actlon 
agalnst seller of material to employ¬ 
er and assumed burden of proving 
that contract of employment was ^ 
entered Into In lowa, and asserted 
rights under lowa workmen*s com¬ 
pensation act, it was Incumbent on 
admlnistratrix to brlng herself wlth- 
in the act. 

U.S.—Raiche v. Standard Oil Co., a 
C.A.Iowa. 137 F.2d 446. 

40. U.S.—Guerrido v. Alcoa S. S. 

Co., C.A.Puerto Rico, 234 F.2d 849. 
Md.—-Clough & Molloy v. Shilling, 
181 A. 343, 149 Md. 189. 

Wrongfol death statute 
Under provlsion of compensation 
law granting dependents of deceased 
employee election cus to whether to 
accept compensation from employer 
or sue third party tort-feasor for 
damages, the actlon for damages 
contemplated by compensation law 
is to be pursued under procedural 
machlnery provided in wrongful 
death statute. 

Ind.—Northern Indiana Power Co. v. 

West. 82 N.B.2d 713, 218 Ind. 321. 
Prooeduxal prloxities 

Statute providing that employee, 
or his dependents In case of his 
death. might proceed agalnst thlrd- 
party tort-feasor if employer or in- 
surer did not commence an actlon 
within two months from an award 
does not create rlght of actlon, but 
merely creates or preserves rlght of 
subrogation for benefit of employer 
and employee as their Interests might 
appear, and the procedural priori- 
tles established are for the protec-. 
tion of those interests alone. 

Md.—Johnson v. Miles, 63 A.2d 30, 
188 Md. 466. 

50. U.S.—Hobart v. 0'Brien, CJL 
Mass., 243 F.2d 735. 

Cal.—^Limited Mut Compensation 
Ins. Co. V. Billings, 169 P.2d 678, 
74 CJL2d 881. 

La.—^Todd-Johnson Dry Docks v. 
City of New Orleans, App., 65 Ba, 
2d 660. 

Mich.—^Woods V. Ford Motor Co., 70 
N.W.2d 739, 342 Mich. 618. 

71 C. J. p 1621 note 47. 

Othor Btatements of mle 

(1) Rlght of action for negllgence 
agalnst third person with whom par¬ 
ty has no contractual relation as em-, 
ployer and employee is not glven by 
workmen’s compensation act but is a. 
common-Iaw rlght prevlously exiss¬ 
ent and preserved by such act 
Neb.—^Rehn v. Blngaman, 36 

2d 866, 151 Neb. 196, appeal dls- 
mlssed 70 S.Ct 79, 838 U.S: 806, 94. 

. L.Ed. 488, rehewkig delnled^VO S. 
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pose liability of such nature for the wrongful death 
of an employee;®! and where the employee has no 
cause of action against the third person as a tort- 
feasor, any reservation of rights made on claiming 
compensation is ineffectual.^^ 

Certain acts are so broad in their terms in re- 
spect of the exclusiveness of the remedy under the 
act as to abrogate a right of action as against a 
third person except as within a proviso saving such 
rights of action in certain circumstances,^^ as where 
the injury occurs away from the piant of the 
employer, as discussed infra § 986; and a subse- 
quent amendment of such an act which permits an 
election to bring an action without reference to the 
place of the injury has been regarded as giving 
merely a statutory right of action.®^ Generally 
the law as of the time of the accident governs in 
determining whether the employee^s remedy under 


the compensation act for injury resulting from the 
negligence of a third person is exclusive,56 and stat¬ 
utory provisions pertaining to liability of a third- 
party tort-feasor to the employee do not become 
effective retroactively.®® 

Federal Employees* Compensation Act. It has 
been held or recognized that the Federal Employees’ 
Compensation Act does not render exclusive the 
remedy given by such act so as to prevent an action 
by the employee®*^ or by the personal representative 
of a deceased employee, 58 and that an action for 
wrongful death of such employee under a state stat¬ 
ute will lie.58 

Federal LongshoremeWs and Harbor Workcr/ 
Compensation Act. While such statute intends the 
remedy of compensation to be exclusive as against 
the employer, it does not affect an employee’s rights 
against third persons.®® According to some author- 


Ct 167, 338 U.S. 882, 94 L.Ed. 641, 
motion overruled 40 N.W.2d 673, 
162 Neb. 171. 

(2) Workmen^s compensation law 
provision auth.orizlng an Injured 
workman to recover for Injuries 
from a negligrent third party does 
not create a new cause of action, and 
neither enlarges nor Impalrs a rem¬ 
edy which exlsted at common law. 
Wis.—Severin v. Luchlnske, 73 N.W. 

2d 477, 271 Wla 378. 

61. D.C.—■‘Webster v. Clodfelter, 130 
F.2d 484, 76 U.S.App.D.C. 171, 143 
A.L.R. 280, certiorari denled 63 S. 
Ct. 261, 817 U.S. 689, 87 L.Ed. 662. 
Ind,—Hali V. Pennsylvanla Grey- 
hound Lines, 96 N.E.2d 848, 121 
Ind.App. 219. 

Hass.—^Reidy v. Old Colony Gas Co., 
63 N.E.2d 707, 315 Mass. 631. 
Hinn.—Nyqiuist v. Batcher, 51 N.W. 

2d 566, 236 Mlnn. 491. 

71 C.S. p 1521 notes 48, 49. 

La.—Board of Com*rs of Port 
of New Orleans v. City of New Or- 
leans By and Through Public Belt 
R. Commisslon, 65 So.2d 313, 223 
La. 199. 

63. Mont—Clark v. Olson, 31 P.2d 
283, 96 Mont. 417. 

71 C.J. p 1522 note 65. 

64. U.S.—Calvin v. West Coast 
Power Co., D.COr., 44 P.Supp. 783, 
applylng Washington law. 

71 C.J. p 1522 note 67. 

65. Mont—Chisholm v. Vocational 
School for Girls, 64 P.2d 838, 103 
Mont 608. 

66. Del.—Miller v. Eliis, 122 A.2d 
314. 

Ind.—^New York Cent R. Co. v. Mil- 
hlser, 108 N.E.2d 57, 231 Ind. 180. 
Xiangiiage nsed in prior act 
In amendment of workmen’s com¬ 
pensation act authorizing injured 
employee or his dependente to claim 


compensation and proceed at law to 
recover damages where injury or 
death for which compensation Is 
payable “shall have been sustained” 
under circumstances creating In 
some person other than workmen’s 
compensation fund a liability to pay 
damages, use of auoted phrase does 
not glve amendment retrospective 
eftect in view of use of the same 
phrase with like context in original 
act. 

N.D.—Gimble v. Montana-Dakota 
Utilities Co., 44 N.W.2d 198, 77 N. 
D. 681. 

57. Cal.—Owen v. Rheem Mfg. Co., 
187 P.2d 785, 83 C.A.2d 42. 

Okl,—Oklahoma City v. Caple, 105 
P.2d 209, 187 Okl. 600. 

71 C.J. p 1522 note 58. 

Ahsenco of assignment 

Unless an injured federal em¬ 
ployee has assigned to the govern- 
ment his right of action against a 
tort-feasor, the tort-feasor must be 
held to answer to the employee for 
Injuries actually and prozimately 
flowlng from his wrongful act, since 
there is no privity between the gov- 
ernment and the tort-feasor and 
without the assignment the govern- 
ment is entitled to no part of the 
amount recovered until a recovery is 
had, even though the federal com¬ 
pensation act contains a provision 
enabllng the government to compel 
its employee to prosecute an action 
in his own name. 

Ohio.—^Hubbuch v. City of Spring- 
field, 2 Ohio Supp. 85. 

68- S,D.—Chiles v. Rohl, 201 N.W. 
164, 47 S.D. 580. 

59. S.D.—Chiles v. Bohl, supra. 

60. U.S.—Seas Shipplng Co. v. Sie- 
rackl, Pa, 66 S.Ct 872, 828 U.S. 
85, 90 L.Ed. 1099, rehearing denled 
66 S.Ct 1116. 


McMahan v. The Panamolga B. 

C. Md., 127 F.Supp. 659—Roeben v. 

U. S., D.C.N.J., 113 P.Supp. 732— 
Portel V. U. S., D.C.N.T., 85 P. 
Supp. 458—^Moragnel v. Moore-Mc- 
Cormack Lines, D.C.Md., 75 F. 
Supp. 969—^Termlnal Shipping Co. 

V. Branham, D.C.Md., 47 P.Supp. 
661, afflrmed, C.C.A., Branham v. 
Terminal Shipplng Co., 136 P.2d 
666—The Wearpool, D.C.Tez., 28 
P.Supp. 886, afflrmed, C.C.A., 112 
P.2d 246. 

Md.—Standard Wholesale Phosphate 
& Acid Works v. Rukert Termi¬ 
nale Corp., 65 A.2d 304, 193 Md. 
20 . 

N.T.—^Barbara v. Stephen Ransom, 
Inc., 79 N.T.S.2d 438, 191 Misc. 
967. 

Different elements 

The elements of a third-party 
claim under the Longshoremen’s 
Compensation Act are different from 
those of compensation, in that the 
latter is absolute liability, whereas 
the possible liability of a third par¬ 
ty is grounded on proof of its neg¬ 
ligence. 

U.S.—Johnson v. Sword Line, Inc., 

D. C.Pa, 163 P.Supp. 691. 

Absolution 

Provision of Longshoremen’s Com¬ 
pensation Act absolving an employ¬ 
er from any liability to his employee 
provided employer has complied 
with the act does not, in and of it- 
self, absolve a third party tort- 
feasor from liability to the em- 
ployea 

U.S.—Cupo V. Isthmian S. S. Co., D. 
C.N.T., 56 F.Supp. 46. 

Eulargement of rights 
Prior to the Longshoremen*s Com¬ 
pensation Act, longshoreman had a 
possible right o*" action against ves- 
1 sel on which he was injured, against 
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ity, however, such statute supersedes, and precludes 
recovery under, a state statute authorizing recovery 
for wrongful death in respect of the death of an 
employee, which in general is compensable under 
such act,®i even in respect of a cause of action for 
the benefit of next of kin of a deceased employee, 
who are not entitled to compensation under the 
act.^2 Payment by the employer of a certain amount 
into a special fund for the death of an employee 
leaving no surviving dependents entitled to compen¬ 
sation under the statute operates as an assignment 
to the employer of the cause of action against a 
third person for the death of the employee and pre¬ 
cludes the personal representative of the employee 
from maintaining a wrongful death action under 
state statute against such third person.®^ 

Employee^s contract with employer not to sue 
third person, The enforceability of a contract be- 
tween an employer and an employee which preserves 
the liability of the employer under the compensation 
act, but which forbids the employee to sue a third 
person whom the employer has agreed to indemnify 
against liability for injury to, or death of, an em¬ 
ployee of such employer under certain circumstanc- 
es, has been recognized.®^ It has also been held, 
however, that a contract of this nature is void under 
a provision of the compensation act casting liability 
on any third person who negligently causes an em- 
ployee^s death,^5 and that such a contract does not 
preclude the employee^s distributees from bringing 
suit against the third person involved for injuries 
resulting in death.®® 

Duty of employer to disclose facts. The view 
has been taken that a relation of trust and confi- 
dence exists between an employee and his employer 
requiring the employer to make a full disclosure of 
the circumstances surrounding the injury suffered 
by the employee to show who was liable as between 
the employer and a third person.®^ 

Ahatement and survival, The general rule that 
a cause of action for personal injuries abates on 


the death of the tort-feasor in the absence of a 
statute providing to the contrary applies to a cause 
of action by an employee against a person other 
than the employer, notwithstanding a provision of 
the compensation act which gives the employer the 
right to maintain an action to recover the compen¬ 
sation which the employer has paid or has become 
obligated to pay, against the personal representative 
of the tort-feasor who caused the injury.®® A pro¬ 
vision of the compensation act that in ali cases of in¬ 
juries resulting in death, where such injury was 
sustained in the course of emplo 3 rment, the cause of 
action shall survive does not refer to the right of 
action of the widow of a deceased employee to sue 
for the value of the life of such employee.®® Where, 
however, the compensation act in express terms pro¬ 
vides that the making of a lawful claim for com¬ 
pensation shall operate as an assignment of any 
tort action which the personal representative has 
against a person other than the employer for death, 
it has been laid down that, in view of the general 
rule that any cause of action that is assignable sur- 
vives, where the widow of a deceased employee re- 
ceived compensation under the act and subsequent- 
ly died, the cause of action for death survived for 
the benefit of the employer to the extent of his in- 
terest, and to the estate of the widow to the extent 
of her interest*^® 

§ 984. Elements of Cause or Right of Ac¬ 
tion by Employee or Dependents; 
Defenses 

The right of action of an Injured employee against a 
third person rests on an actionable tort of such person; 
but If defendant’8 negllgence is the proximate cause of 
the Injury he Is liable regardiess of the negllgence of the 
employer of the injured employee or of fellow employees, 
and an agreement by which the employer of the Injured 
employee was to Indemnify defendant in respect of clalms 
for injuries does not necessarlly constitute a defense In 
an action by the injured employee. 

The right of action of an employee against a 
person^^ or the right of action of an employee 


his immediate employer, or agrainst 
any one else olaimed to be responsi- 
ble for injuringr him, and the chansre 
in the law was not intended to re¬ 
duce his rights but to enlarge them. 
U.S.—^Rederii v. Jarka Corp., D.C. 
Me., 26 F.Supp. 804, appeal dls- 
missed, C.C~A., Jarka Corp. v. 
Rederii, 110 F.2d 234. 

61. U.S.—^Moore V. Christiensen S. 
S. Co., aCJLGa.. 53 F.2d 299. 

62. U.S.—Chrlstensen v. U. S., C. 
A.N.T., 194 F.2d 978. 

71 C.J. p 1523 note 62. 

63. N.Y.—Adreance V. Lorentzen, 60 
N.T.S.2d 884. 


64. U.S.—Western Union Telegraph 
Co. V. Tompa, C.C.A.N.T., 51 F.2d 
1032. 

66. N.T.—W. U. TeL Co. t. Coch- 
ran, 99 N.E.2d 882, 302 N.T. 545, 
reargument denied 102 NJB.2d 586, 
303 N.T. 665. 

66. N.T,—W. U. TeL Co. v. Coch- 
ran, 102 N.T.S.2d 65, 277 App.Div. 
625, afflrmed 99 N.E.2d 882, 302 
N.T. 545, reargument denied 102 
N.E.2d 586, 303 N.T. 665. 

67. Cal.—^Kimball v. General Elec¬ 
tric Co., App., 23 P.2d 295, 1075, 
afflrmed 30 P.2d 39, 220 a 203. 

71 C.J. p 1523 note 64. 
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68. CaL—^De La Torre v. Johnson, 
254 P. 1105, 200 C. 754. 

71 aj. p 1523 note 66. 

69. U.S.—Orange Ice, Ldght & Wa- 
ter Co. V. Texas Compensation Ins. 
Co., C.C.A.Te3:., 278 P. 8. 

70. Wis.—City of Mllwaukee v. 
Boynton Cab Co., 231 N.W. 697, 
229 N.W. 28, 201 Wls, 681. 

71. U.S.—^E. I. Uu Pont De Nemours 
& Co. T. Frechette, C.C.A.Minn., 161 
F.2d 318. 

Mo.—^Hanson v. Norton, 108 S.W.2d 
1. 340 Mo. 1012. 
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against a vessel^* as a third person rests on an 
actionable tort of such person or vessel, in the ab- 
sence of which no recovery against the third person 
may be had; and this is the nile even where the act 
provides that, under certain circumstances, if the 
employee or the dependents of an employee shall 
bring an action for the recovery of damages against 
a person who is subject to the act, other than the 
employer, the amount thereof, the manner in which, 
and the persons to whom, the same. are payable 
shall be as provided in that part of the act which 
deals with the award of compensationi^ It is not 
necessary, however, to show actual negligence of 
defendant third person himself in order to permit a 
recovery for the death of an employee; it is suf¬ 
ficient to show that the negligence of an employee 
of defendant, occurring while such employee was 
acting in the course of his employment, was the 
cause of the deathi^ 

Ordinarily the liability of the employer or his 
insurer for workmen*s compensation is no defense 
against the liability of a third party whose negli¬ 
gence caused the injury, either as to the right of 
recovery or the quantum of recovery,^® and it is 


101 C.J.S. 

no defense to an action against a third-party tort- 
feasor that the employer and its Insurance carrier 
are by statute given an inter est in the recovery,76 
or that the employer has breached a contract to 
furnish public liability insurance, protecting defend¬ 
ant from claims of the type involvedJ^ Also, a 
third person responsible for injuries to an employee 
may not de feat or diminish the recovery by showing 
negotiations between the compensation insurer and 
the injured employee as to the disposition of the 
proceeds of such recovery^® or a promise by counsel 
for the insurer to recommend that suit be not in- 
stituted.^® 

Notwithstanding the employer, by electing not to 
provide and pay compensation under the compensa¬ 
tion act, has been deprived of certain defenses in 
an action by an employee, as discussed supra §§ 939- 
943, a manager for such employer may be en- 
titled to the common-law defenses of assumed riskSO 
and the tort of a fellow servant^i in an action by the 
employee in which the employer and the manager 
are made defendants. Where the compensation act 
deprives the employee or the personal representative 
of the employee of the right to maintain an action 


N.T.—Havens v. Hartshom, 65 N.Y. 

S.2d 698, 184 Mlsc. 810. 

71 C.X p 1623 note 73. 
lilability and defenses where rlgrhts 
of employer or insurer Involved 
see infra § 1010. 

Necessity of employee’s: 

Givinsr notice to employer of 
bringingr of action see infra § 
1000. 

MaJeingr formal election to bring* 
action see infra § 991. 

Passive negligence 

Statute giving injured employee, 
or his dependents In case of death, 
option as to whether to claim com¬ 
pensation or have action for dam¬ 
ages against tort-feasor covers mere 
passive negligence as well as affirm¬ 
ative wrongful acts of a third per¬ 
son. 

Utah.—Johanson v. Cudahy Packing 
Co., 162 P.2d 98, 107 Utah 114. 

Defective scaffold 

Under workmen^s compensation 
act, a palnter employed by subcon- 
tractor could not recover from gen¬ 
era! contractor for injuries sustain- 
ed when defective scafCold furnlshed 
by subcontractor, and for which gen¬ 
era! contractor was not responsible, 
collapsed. 

Cal.—^Hard v. Hollywood Turf Club, 
246 P.2d 716, 112 C.A.2d 263. 

72. U.S.—^The Aden Maru, D.C.Tex., 
61 F.2d 699. 

71 ax p 1628 note 74. 

Vessel as third person see infra S 
986. 


Xn absence of negligenoe on part 
of ship's offleers, agents or em- 
ployees, liability for injuries sus- 
tained by longshoreman poisoned by 
carbon disulfide in grain being load- 
ed on board ship and who is entitled 
to compensation under Longshore- 
meu’s and Harbor Workers’ Compen¬ 
sation Act should not be shifted to 
the shipowner. 

U.S.—McMahan v. The Panamolga, 
D.C.Md., 127 P.Supp. 669. 

73. Minn.—^Rasmussen v. George 
Benz & Sons, 212 N.W. 20, 210 
N.W. 76, 168 Minn. 319. 

Pximary benefit 

In an action brought against a 
third-party tort-feasor for death of 
an employee of an employer insured 
under the workmen's compensation 
act, the action, whether prosecuted 
or controlled by the employee or by 
his dependents or by the employer, 
is for the primary benefit of the em¬ 
ployee of his dependents, and the 
employex^s personal in ter est thereln 
is purely one of indemnification to 
the limited eztent of his compensa¬ 
tion ablllty. 

Minn.—Nyciulst v. Batcher, 61 N.W. 
2d 666, 236 Minn. 491. 

74. Tex.—^Harbour v. Graham Mfg. 
Co., C1V.APP., 47 S.W.2d 700. 

73. Ala.—Coleman v. Hamllton 
Storage Co., 180 So. 663, 235 Ala. 
663. 

Conn.—^Farm Biireau Mut. Auto. Ins. 

Co. V. Kohn Bros. Tobacco Co., 107 
I A.2d 406, 141 Conn. 639. 
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Bstim of payxnents 
Where employer reassigned to In¬ 
jured stevedore the claim against 
any third-party tort-feasor in con- 
sideration of return to employer of 
compensation payments, which had 
been received by stevedore, the 
third-party tort-feasor could not re- 
ly, as a defense to a libel by the 
stevedore, on provlsions of Long- 
shoremen’s Compensation Act, mak- 
ing acceptance of compensation 
thereunder operate as an asslgnment 
to employer of all rights of the per¬ 
son entitled to compensation to re- 
oover damages against third-party 
tort-feasor. 

U.S.—^The Owen, D.C.Pa., 43 F.Supp. 
897. 

76. Okl.—Griffln Grocery Co. v. Lo- 
gan, 309 P.2d 1074—^Horwitz Iron 
& Metal Co. v. Myler, 262 P.2d 476, 
207 Okl. 691. 

Pa.—^Moltz, to Use of Boyal Indem- 
nity Co. v. Sherwood Bros., 176 A. 
842, 116 Pa.Super. 231. 

77. S.C.—^Fuller v. Southern Elee. 
Service Co., 20 S.B.2d 707, 200 S. 
C. 246. 

78. Mass.—^Dreher v. Bedford Real- 
ty, Inc., 140 N.B.2d 180. 

79. N.C.—^Penny v. Stone, 46 S.E. 
2d 362, 228 N.C. 296. 

80. IU.—Wendzinski v. Madison 
Coa! Corp., 118 N.B. 436, 282 XU. 
82. 

81. 111.—Wendzinski Y. Madison 
Coa! Corp., supra. 
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for damages based on an injury or death for which 
compensation is payable against a person who is 
subject to the act> a plea setting up facts bringing 
the casc within such statutory provision constitutes 
a complete defense.82 Where an injured employee 
accepted compensation under the Longshoremen^s 
and Harbor Workers’ Compensation Act, thus sur- 
rendering his claim against the third-party tort- 
feasor, and the employer^s Insurance carrier sub- 
sequently reassigned the claim against the third 
parly to the employee, such person as the assignee 
took the assignment subject to any defense against 
the assigned claim which then existed against the 
Insurance carrier.*^ 

Under some provisions, an action could be prose- 
cuted for an injury caused by an act or omission of 
a person or Corporation other than the employer only 
where the cause of injury had no direct connec- 
tion with the employee^s regular employment and 
did not arise out of or necessarily follow as an in¬ 
cident thereof.84 

Negligence of employer or feUow employees. In 
an action by an employee^® or by the personal rep- 
resentative of a deceased employee for the death of 
such employee*® against a person other than the 
employer, if defendant*s negligence was the proxi¬ 


mate cause of the injury, then defendant is liable, 
regardless of the negligence of the employer of the 
deceased employee or of fellow employees and 
the view has been expressed that the fact that the 
employer or a fellow employee is a joint tort-feasor 
is not a defense, either wholly or in diminution of 
damages, in an action by the employee or his de- 
pendents.** Under some statutes, however, the 
common-law action is preserved for a workman only 
where the injury was not proximately caused by 
the employer or his employees and created a legal 
liability for injury on the part of some person other 
than the employer;** and there can be no recovery 
by a parent for the death of a minor employee 
where the proximate cause of such death is the 
negligence of the employer and not that of defend¬ 
ant.** The employee of an independent contracting 
stevedore operating under the Federal Longshore- 
men’s and Harbor Workers* Compensation Act may 
not hold a vessel liable as a third person where the 
proximate cause of the injury was the negligence of 
the employer.*! 

Negligence of employee; imputed negligence. In 
an action by the employee,*2 by the dependents of a 
deceased employee,** or by the parent of a minor 
employee,*^ contributory negligence of the employee 


88. m.—^Eilaborated Ready Rooflng' 
Oo. ▼. Chlcago, etc., R. Co., 222 111. 
App. 181. 

83. TT.S.—^Loralne v. Coastwlae 
lilnea, D.C.Cal., 86 F.Supp. 836. 

84. Mont.—^Hoffman v. Johnston, 
181 P.2<i 792, 120 Mont. 231. 

85. N.T.—Caulfleld v. Blmhurst 
Contracting: Co., 58 N.T.S.2d 26, 
268 App.Div. 661, affirmed 62 N.B. 
2d 287, 294 N.Y. 803. 

Pa.—^Kerper v. Countles Gas & Elec¬ 
tric Co., 29 Pa.Dlst 1049. 

Tex.—Johnson v. Wlllou&hby, Civ. 
App., 183 S.W.2d 201, error re- 
fused. 

XTegligrenne of snhoontractor 
Under compensation act, negrli- 
gence of subcontractor does not de- 
feat owner*s liability to employee of 
subcontractor as a frequenter for 
injuries occurring on owner^s prem- 
ises and caused by owner*s fallure 
to comply with the safe-place stat¬ 
uta 

Wis.—Criswell v. Seaznan Body 
Corp., 290 N.W. 177, 283 Wis. 606. 

88, Wis,—Clark v. Chicago, M., St 
P. & P. R. Co., 252 N.W. 686, 214 
Wis. 296. 

71 C.J. p 1624 note 82. 

87. U.S.—Calvino v. Farley, D.C.N. 
Y., 26 F.Supp. 431. 

N.Y.—Cautfield v. Blmhurst Con¬ 
tracting Co., 58 K.YJ3.2d 26; 268 

101 C.J.S.—80 


App.Dlv. 661, affirmed 62 N.B.2d 
237, 294 N.Y. 803. 

Wis.—^Wlsconsln Power & Light Co. 
v. Dean, 81 N.W.2d 486, 276 Wis. 
236. 

88- Cal.—^Lamoreux v. San Diego & 
A. B. Ry. Co., 811 P.2d 1, 48 C. 617. 
Ga.—Williams Bros. Dumber Co. v. 
Melsel, 68 S.B.2d 884, 86 Ga.App. 
72. 

111.—^Hulke V. International Mfg. Co., 
142 N.B.2d 717, 14 Ill.App.2d 6. 

71 aj. p 1624 note 83. 

NegUgeiLoe of fellow employee 

(1) In wrongful death action 
against negligent third party, If it be 
found that deceased was free from 
contributory negligence and that de- 
fendants negligence was a proxi¬ 
mate cause of the accident defend¬ 
ant is liable even though the negli¬ 
gence of a fellow employee of de¬ 
ceased was a concurring proximate 
cause. 

N.Y,—Caulfleld v. Blmhurst Con¬ 
tracting Co., 63 N.Y.S.2d 26, 268 
App.Dlv. 661, affirmed 62 N.B.2d 
237, 294 N.Y. 803. 

Favale v. Jackson, 168 N.Y.S.2d 
488, 8 Mlsc.2d 143. 

(2) Provisions that right to work- 
men's compensation shall be the ex- 
cluaive remedy to an employee or his 
dependents, when such employee is 
injured or killed by the negligence 
or wrong of another in the same em- 
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ploy, has no applicatlon to an action 
brought by an Injured employee or 
his dependents agrainst negligent 
third party. 

N.Y.—Caulfleld v. Blmhurst Con¬ 
tracting Co., 63 N.y.S.2d 26, 268 
App.Dlv. 661, affirmed 62 N.B.2d 
237, 294 N.Y. 808. 

(3) In action against deputy sher- 
iff by heirs of sheriif, who was killed 
in accident involvlng county-owned 
automobile driven by deputy sheriff 
while sherift and deputy sheriif were 
acting within scope of their employ¬ 
ment as employees of county, negli¬ 
gence, if any, of deputy sherifC could 
not be imputed to sherlfC. 

Cal.'—Singleton v. Bonnesen. 280 F. 
2d 481, 131 CJL2d 327. 

89. IU.—0*Brlen v. Rautenbush, 139 
N.B.2d 222, 10 ni.App.2d 167. 

90. Cal.—Stackpole v. Paciflc Gas & 
Electric Co., 186 P. 364, 181 C. 700. 

91. U.S.—The Aden Mani, D.C.Tex., 
61 P.2d 699. 

71 C.J. p 1624 note 86. 

92. La.—^Duke v. Dixie Bldg. Ma- 
terial Co., App., 23 So.2d 822. 

71 C.J. p 1624 note 86. 

93. Cal.—^Milosevich v. Paciflc Elec¬ 
tric Ry. Co., 230 P. 16, 68 CA. 662. 

Md.—State, for Use of Parks, v. Ins- 
ley, 29 A.2d 904, 181 Md. 347. 

94. Pa.—Stem v. Philadelphia 

Transit Co., 17 Pa.Dist. & Co. 666. 

71 C.J. p 1524 note 88. 
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which is chargeable to plaintiff constitutes a de¬ 
fense. Where, however, the contributory negligence 
of plaintiffs fellow employee is not imputed to him, 
it does not constitute a defense to the action against 
a third person whose primary negligence caused the 

injury.QS 

Agreemeni for indemnity. An agreement by 
which the employer of the employee who was in- 
jured or killed was to indemni fy defendant in re- 
spect of claims for injuries does not necessarily 
constitute a defense in an action by the injured em- 
ployee®® or by a dependent of a deceased employee.^*^ 
In other words, an employee’s right to recover 
against a person other than the employer is not af- 
fected by the fact that the third person has entered 
into a contractual legal relationship with the em¬ 
ployer, and that the employer might eventually 
be liable to the third person for the damages re- 
covered by the employee.^^ A provision of the stat¬ 
ute that the injured employee^s recovery against a 
third party causing injuries shall be reduced by the 
amount of contribution or indemnity which the third 
party has the right to enforce against the employer 
on payment of any recovery against such third party 
does not entitle the third party to set up a claim 
which it has against the employer for contribution 
or indemnity under a contract made before the in- 
jury as a defense to an action for the employee^s 
death,l 

Dcfermination by compensation commission, The 
determination of the state industrial accident com¬ 
mission that a deceased employee was not in the 
course of his emplo 3 mient at the time of the acci¬ 
dent which caused his death and its dismissal of a 
petition and claim for compensation do not con¬ 
stitute a defense to an action for the death of such 
employee brought for the benefit of his widow.2 

Necessity for claiming compensation. Under an 
act which permits an employee to maintain an action 
against a third person wrongdoer notwithstanding 
the employee has claimed compensation, the em¬ 
ployee is not required to claim compensation before 
bringing the action.^ 


Settlement of action; waiver or assignment of 
claim. The common-law action sanctioned by stat¬ 
ute conferring on a compensation claimant the right 
to sue at common law a third-party tort-feasor is an 
independent substantive thing, and the right to settle 
such an action by the employee is integrally a part 
of the right to bring it."* A statutory provision re- 
quiring approval by the court or commissioner of 
labor of any settlement of an action by an injured 
employee who was previously awarded workmen’s 
compensation, against a third person responsible for 
such injury, does not require such approval of an 
action by administrators of an employee against 
such third person to recover damages arising out of 
the employee"s death.® An assignment by the injured 
employee of his claim against a negligent third 
party, acquired by such third party, may constitute 
a good defense where the assignment is supported 
by a good consideration;® and where the employee 
has settled his claim against the third party and 
executed a total release, without the formal approval 
of his employer, such settlement constitutes a de¬ 
fense to a tort action brought by the employee 
against the third party notwilhstanding a provision 
of statute making a release void when executed 
without the written consent of both the employer 
and employee.*^ 

Proof of a workmen's compensation claimant^s 
"waiver” of his rights and remedies against another 
than his employer must be ciear and unequivocal 
and until the intention to waive a compensation 
claimant’s rights and remedies against another than 
his employer is announced by ali who must partici¬ 
pate therein a "waiver” by any one of them is in¬ 
choate and revocable.* 

§ 985. What Persons Liable as Third Per- 
sons 

a. In general 

b. Employer acting in different capaci- 

ties or carr 3 dng on different busi- 
nesses 


95. Wis.—Wisconsin Power & Liigrht 
Co. V. Dean, 81 N.W.2d 485, 275 
Wls. 236. 

96. Conn.—^Huntadi v. Stratfleld Ho- 
tel, 119 A.2d 321, 143 Conn. 77. 

Md.—Baltlmore Transit Co. v. State, 
to Use of Schrlefer, 39 A.2d 858, 
183 Md. 674, 156 A.L.H. 460. 

71 C.J. p 1624 note 89. 

97. Md.—State v. New York, P. & 
N. R. Co., 118 A. 795, 141 Md. 305. 

Wls.—Umnus v. Wisconsin Public 
Service Corp., 61 N.W.2d 42, 260 
Wis. 438. 


98. Cal.—^Baugrbi v. Rogrers, 148 P. 
2d 633, 24 C.2d 200, 152 A.L..R. 
1043. 

99. CaL—^Baugrbi v. Rogers, supra. 

1. S.C.—^Puller v. Southern Blec. 
Service Co., 20 S.E.2d 707, 200 S.C. 
246. 

2. Md.—^Kendall Lumber Co. v. 
State, 108 A. 141, 132 Md. 93. 

3. Mo.—Brown v, Payne, 264 S.W. 
2d 341. 

71 C.J. p 1525 note 93. 

4. N.J.—^Belfatto v. Massachusetts 
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Bondlng & Ins. Co., 121 A.2d 431, 
39 N.J.Super. 507. 

5. N.H.—^Dowd V. Moore, 109 A.2d 
838, 99 N.H. 313. 

6. Tex.—^Independent Bastern Tor¬ 
pedo Co. V. Herrington, 95 S.W.2d 
877, 128 Tex. 17, 1108. 

7. Cal.—Cillbrasi v. Reiter, 229 P. 
2d 394, 103 C.A.2d 897. 

8. N.Y.—^Reinhart v. Gerosa Crane 
Service Co., 31 N.Y.S.2d 162, 263 
App.Dlv. 28. 

9. N.Y.—^Reinhart v. Gerosa Crane 
Service Co., supra. 
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c Third person subject to compensation 
act 

d. Person contracting with employer of 

injured person; principal employer 

e. Employee or agent of employer of in- 

jured workman 

f. Vessel 

a. In General 

Third persons who may be liable to an tnjured em¬ 
ployee in a common law action include persons who do not 
bear the relationship of employer toward the injured 
employee, or who are not constituted employers by the 
statute. 

As used in provisions of the compensation acts 
permitting an action of the tjrpe here involved, 
words designating the persons against whom the ac¬ 
tion may be maintained are given their usuaU® or 
plain and natural^^ meaning, and as so used the 
phrase ‘'third person, ‘'third party,"'i3 “other 
person,or “other part/'l5 usually includes per¬ 
sons who do not bear the relationship of employer 
toward the injured employee, or who are not con¬ 
stituted employers by tibe actM A “third person” 
against whom action is authorized is a person on 
whom no liability could be entailed under the act,!^ 


and does not include the employer^s insurer.i* An 
employee rendering assistance to a third person in 
an emergency does not become the emergency em¬ 
ployee of the third person so as to restrict the em¬ 
ployee to workmen^s compensation for injuries re- 
ceived by him where the employee had an interest 
for his employer in relieving the emergency situa- 
tion.i^ 

A provision making a principal contractor liable 
to pay compensation for injuries to a subcontractor^a 
employee to the same extent as the subcontractor 
has no application to third parties but is limited to 
Principal or intermediate contractors or subcon- 
tractors.^® A person in the Service of an employer 
may be transferred with his consent to the Service 
of another for some special purpose, and during his 
employment with the other he may be a stranger to 
his original employer so that he may maintain an 
action at common law for negligence against his 
original employer.^i Where plaintiff sought to re- 
cover for injuries sustained in an automobile acci¬ 
dent from the owner of the automobile, plaintiff*s 
right of recovery is a statutory one under a statute 
making the automobile owner liable for negligence 
of the person operating the automobile with the per- 


10. N.J.—Churchlll V. Stephens, 102 
A, 667, 91 N.J.Law 195. 

11. Mlch.—^Webster v. Stewaxt, 177 
N.W, 280, 210 Midi. 18. 

18. N.J.—Churchill v. Stephens, 102 
A. 657, 91 N.J.Law 195. 

Pa.—^Zimmer v. Casey, 146 A- 180, 
296 Pa. 529. 

A speoial mastex employlngr a spe¬ 
cial servant who is a general servant 
of the general master is not such a 
third person against whom a com- 
mon-law action will lie under provi¬ 
sions of workmen’s compensation 
law. 

Ga.—Scott V. Savannah Elee. & Pow¬ 
er Corp., 66 S.E.2d 179, 84 Ga.App. 
553. 

13. N.T.—Sweet v. Board of Bd. of 
Union Free School Dlst. No. 9, 
of Town of Lenox, 48 N.E.2d 266, 
290 N.T. 78. 

N.C.—^Mack V. MarshaU Field & Co., 
6 S.E.2d 889, 217 N.C. 55. 

Wis.—^McGonlgle v. Gryphan, 229 N. 
W. 81, 201 Wis. 269. 

14. U.S.—Schulz V. Standard Acc. 
Ins. Co. of Detrolt, l>.C.Wash., 125 
F.Supp. 411, applylng Idaho law. 

16. U.S.—McGann v. Moss, D.C.Va., 
50 F.Supp. 573. 

Wis.—^McGonlgle v. Giirphan, 229 N. 
W. 81, 201 Wis. 269. 

16. Mo.—Corpiui Jnrls olted In 
Schumacher v. Leslie, 282 S.W.2d 
913, 918, 860 Mo. 1288. 


Neb.—^Rehn v. Bingaman, 86 N.W.2d 
856, 151 Neb. 196, appeal dlsmissed 
70 S.Ct. 79, $88 U.S. 806, 94 L.Ed. 
488, rehearing denled 70 S.Ct. 157, 
888 U.S. 882, 94 L.Ed. 541, motion 
overruled 40 N.W.2d 678, 162 Neb. 
171. 

N.T.—Wawrzonek v. Central Hudson 
Gas & Elee. Corp., 12 N.E.2d 525, 
276 N.T. 412. 

Pa.—^Zimmer v. Casey, 146 A 130, 
296 Pa. 529. 

Stranger to hiisiness 

An employee covered by the work- 
men’s compensation act of Virginia 
has no right of action against an¬ 
other party for injuries received 
while engaged in the business of his 
employer unless that other party is 
a stranger to the business. 

U.S.—^Doane v. B. I. DuPont De 
Nemours & Co., C.AVa., 209 F.2d 
921. 

Va.—^Feltig V. Chalkley, 88 S.E.2d 
78, 185 Va. 96, 

Anto liability insixrer 
City employee who had been In¬ 
jured by co-employee's operatlon of 
City truck in course of employment, 
and who had received compensation 
from clty^s workmen's compensa¬ 
tion carrier, could maintain action 
against city’s automobile liability in- 
surer, upon compensation carrier’s 
easlgnment of Interest in clalm, not- 
withstandlng liability pollcy pur- 
ported to exclude liability as to any 
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obligation for whlch insured might 
be held liable under workmen’8 com¬ 
pensation law. 

Wis.—Severin v. Luchinske, 78 N.W. 

2d 477, 271 Wis. 378. 

Injured workman. held not ‘‘speoial 
employee” of third person 
U.S.—^Boettger v. Babcock & Wilcox 
Co., C.A, 242 F.2d 455. 

Cal.—^Peterson v. Twentieth Century 
Fox Films, 173 P.2d 851, 76 CAZd 
587. 

Va.—^Ejamer v. Kramer, 100 S.E.2d 
87, 199 Va. 409. 

17. Mo.—Schumacher v. Leslie, 232 
S.W.2d 913, 360 Mo. 1288—^Hanson 
V. Norton, 103 S.W.2d 1, 840 Mo. 
1012 . 

Hughes V. Maryland Casualty 
Co.. 76 S.W.2d 1101, 229 Mo.App. 
472. 

18. U.S.—Schulz V. Standard Acc. 
Ins. Co. of Detroit, D.C.Wash., 125 
F.Supp. 411, applying Idaho law. 

Mo.—^Hughes v. Maryland Casualty 
Co., 76 S.W.2d 1101, 229 MoApp. 
472. 

18. Ark.—^Layne-Arkansas Co. v. 
Henderson, 255 S.W.2d 423, 221 
Ark. 691. 

20. U.S.—Pierce v. U. S., D.CTenn., 
142 F.Supp. 721, affirmed C.A, U. 
S. V. Pierce, 286 F.2d 466. 

21. Mo.—Stroud V. Zuzich, 271 S.W. 
2d 549. 
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mission of the owner, and the owner may not de- 
fend the action on the ground that plaintiff and the 
driver were in the employ of a common employer 
and that at the time of collision were in the scope 
of their emplo 3 rment so that workmen^s compensa- 
tion was the exclusive remedy .22 

Partner. According to some authority, the work- 
men’s compensation law absolves a partnership as 
an employer from all other liability for the in- 
jury or death of an employee arising out of, and in 
the course of, emplo 3 mient, and a common-law action 
for negligence for such injury or death may not be 
maintained against a member of the partnership in- 
dividually as owner of the premises where the 
partnership business was carried on and the em¬ 
ployee injured.2^ It has been held, however, that 
for purposes of the workmen’s compensation law a 
partnership is a legal entity separate from the in- 
dividual members of the partnership, and where an 
employee is injured as the resuit of negligence of a 
partner he may elect to sue such partner individual- 
ly as a third party.^^ 

Common employer. Under some statutes all em- 
ployers who are engaged in various capacities in a 
common employment under a “common employer” 
are immune from common-law liability with re- 


spect to injuries to the employees engaged in the 
common employment, since the employees are pro- 
tected by the compensation insurance of the com¬ 
mon employer and the various employers may not 
be regarded as “persons other than the insured” who 
are liable to suit;25 but such immunity is granted 
only where the injury to the employee is compensa- 
ble,2® and the statute is inapplicable where there is 
no common employment.27 

Owner and lessor of property. Under an act 
which recognizes the common-law liability of a 
third person whose negligence causes an injury to 
an employee, the view has been taken that the owner 
and lessor of a building, whose only connection with 
the maldng of improvements on the building under a 
contract between the lessee and a contractor is the 
granting of permission to make such improvements, 
is not to be treated as an employer of the employees 
of the contractor and may, therefore, be liable as a 
third person whose negligence causes the injury.28 

Corporation owning stock of employer corpora- 
iion. The right of an employee of a Corporation, 
the majority of whose stock is owned by another 
Corporation, to maintain an actio-n against such other 
Corporation under a provision of the compensation 
act permitting an action where the injury is sus- 


22 . Xa ZTew York | 

(1) The text rule has heen follow- 
ed. 

N.T.—^Minerva v. Certifled Truckiug, 
Inc., 166 N.T.S.2d 701. 8 Misc.2d 
971—Milone v. Bono, 162 N.T.S. 
2d 1002, 8 Mlsc.2d 826—Goldwaa- 
ser V. Ranieri, 161 N.T.S.2d 170, 2 
Mlsc.2d 606. 

(2) It has been held, however, that 
where the negligrent operator of a 
motor vehlcle was a co-employee of 
plaintiff, engraged In the course of 
his employment, plalntllTs exclusive 
remedy with respect to the negli- 
irence causingr him injury is the right 
to compensation under the work- 
men's compensation law, and he may 
not maintain an action against the 
owner of the vehlcle whose sole lia¬ 
bility is a derivative liability, as 
owner, for negligence of the opera¬ 
tor of the vehicle. 

N.T.—Schwartz v. Forty-Second St, 
M. & St N. A. Ry. Co., 22 N.T.S. 
2d 752, 175 Misc. 49. 

(3) It has also been held that 
where employee of garage, where au- 
tomobile belonging to defendant was 
stored, was injured when fellow em¬ 
ployee backed automobile Into em¬ 
ployee, employee could not maintain 
action against automobile owner, but 
was conflned to exclusive remedy of 
workmen*s compensation. 

N.Y.—Kahne v. Liptlnd, 145 N.T.S. 
2d 884. 


83. N.T.—Williams v. Hartshorn, 69 
N.B.2d 657, 296 N.T. 49. 

Minsky v. Baitelman, 120 N.T.S. 
2d 86, 281 App.Div. 910. 

Basis of rule 

Bven though a partnership is It- 
self an employer under the work- 
men’s compensation act neverthe- 
less, in view of fact that under the 
law the partners are liable individu- 
ally for workmen^s compensation, an 
employee of the partnership will be 
deemed to have surrendered any 
common-law cause of action in tort 
which he holds against the partners 
individually because of a compensa¬ 
bis injury. 

N.J.—Parker v. Zanghi, 131 A.2d 802, 
46 NJ.Super. 167. 

24. Minn.—^Monson v. Arcand, 70 N. 
W.2d 864, 244 MInn. 440—Gleason 
V. Sing, 297 N.W. 720, 210 Minn. 
258. 

25. Mass.—^Pimental v. John B. Cox 
Co., 13 N.B.2d 441, 299 Mass. 679. 

Nature of emplcyment 
Optlon glven injured employee to 
claim compensation from insurer or 
to claim damages from person other 
than Insured does not allow em¬ 
ployee to sue person engaged in com¬ 
mon employment as contractor, sub- 
contractor, or employee. 

Mass.—^Bencivengo v. Walter C. Ben- 
son Co., 64 N.B.2d 918, 319 Mass. 
110—^Meehan v. Gordon, 29 N.B.2d 
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759, 307 Mass. 69—Carlson v. Dow- 
gielewlcz, 24 N.B.2d 588, 304 Masa 
660—Clark v. M. W. Leahy Co., 16 
N.B.2d 67, 300 Mctss. 666—^Pimental 
V. John B. Cox Co., 13 N.B.2d 441, 
299 Mass. 679. 

26. Mass.—Clark v. M. W. Leahy 
Co., 16 N.B.2d 67, 300 Mass. 566. 

27. Mass.—Stratis v. McLellan 

Stores Co., 42 N.B.2d 282, 311 

Mass. 526, 142 A.L.R. 1893—Benoit 
V. Hathaway, 38 N.B.2d 329, 310 
Mass. 362. 

Oarrier 

Where contractor engaged In lay- 
ing pipe for town to be furnished 
by contractor purchased plpe to be 
dellvered by seller and seller con- 
tracted with carrier for delivery of 
plpe to the job, contractor and car¬ 
rier were not engaged in **common 
employment*’ so as to preclude con- 
tractor’s insurer after paying com¬ 
pensation to employee of contractor 
Injured while unloading the pipe 
from enforcing common-law liability 
of carrier and Its employee for neg¬ 
ligence causlng injury. 

Mass.—^Bencivengo v. Walter C. 
Benson Co., 64 N.B.2d 918, 819 
Mass. 110. 

28. Neb.—^Tralle v. Hartman Fumi- 
ture & Carpet Co., 217 NW. 962, 
116 Neb. 418. 

Owner contracting with employer of 
injured employee see infra subdivi- 
I sion d of thls sectlon. 
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tained under circumstances creating legal liability 
in some person other than the employer has been 
recognized where there is nothing to show a merger 
of such corporations.29 

Person whose negligence is concurrent with em^ 
ployer. There is autiiority for the view that the 
fact that an employer who is within the compensa- 
tion act is a joint tort-feasor with a third person 
who causes the injury does not prevent an action 
against such third person by the employee or the 
personal representative or dependents of the em¬ 
ployee,and that the provision of the compensation 
act that the rights and remedies granted to the em¬ 
ployee by the act shall exclude other rights and 
remedies does not prevent an action against a third 
person where the injury was caused by the joint 
and concurrent negligence of such third person and 
the employer.81 

b. Employer Acting in Different Oapacities or 
Carrying on Different Bnsinesses 

An employer may not be regarded ae a third person 
subject to a common-law action by the employee for an 
Injury Incurred whlle engaged In the work for which he 
is employed because of the fact that the Injury occurs on 
premises, owned and controlled by the employer, where a 
business other than that In connection with which the 
injured employee Is employed Is carried on. 

The fact that the injury occurs on premises, 
owned and controlled by the employers, where a 
business other than that in connection with which 
the injured employee is employed is carried on does 
not of itself warrant the treatment of the employer 
as a third person subject to a common-law action by 
the employee where the injury occurs when the 
employee is directly engaged in the work for which 
he is employed.^2 So an employer, regardless of 
his status as owner of the premises where the in¬ 
jury occurred, remains an employer in his relations 
with his employees as to ali matters arising from 
and connected with their employment and he may 
not be treated as a dual personality with respect to 
the right to sue him for negligence.^3 jt has been 


held, however, that the fact that the same manage- 
ment and oflGlcers conducted the affairs of two dif¬ 
ferent companies does not preclude the employee of 
one company from maintaining a negligence ac¬ 
tion against the other company,®^ 

Claim against municipality. The view has been 
taken that a municipality may not be regarded as 
a person ''other than the employer*’ so as to permit 
an action against it by an employee in one of its de- 
partments notwithstanding the injury was caused 
by the negligence of employees of another depart- 
ment.S5 

Claim against United States, The right of a per¬ 
son employed by the United States acting in one 
capacity to a remedy against the United States by 
an action for damages for an injury sustained by an 
operation conducted by the United States in another 
capacity has been recognized notwithstanding the 
injury is compensable under the Federal Employees* 
Compensation Act,^® but in such case the necessity 
for an election by the employee either to seek dam¬ 
ages or to take compensation has also been recog¬ 
nized, as discussed infra § 987, The view has been 
taken, however, that the remedy for compensation 
under the War Risk Insurance Act for an injury 
to, or the death of, a soldier or sailor of the United 
States army or navy is an exclusive remedy and that 
an action for such injury or death would not lie 
against the director general of railroads, based on 
his alleged negligence during the period of opera¬ 
tion of railroads under wartime control by the 
United States.37 

c. Third Person Subject to Compensation Act 

Whlie under some acts the fact that the employer, 
the employee, and a third person who caused the Injury 
were all subject to the compensation act does not prevent 
the maintenance of an action against such third person 
by the employee, other provlslons expressiy exempt the 
third person from suit, or llmit the amount of recovery 
to the amount of compensation prescribed In the act, 
where the third person is an employer wlthin the com« 
pensation act, and other statutory conditions exlst. 


09. Cozin.—Wheeler v. New Tork, 
N. H. & H. R. Co., 158 JL 159, 112 
Conn. 510. 

30. Oa.—Gay v. Greene, 84 S.E.2d 
847, 91 Ga.App. 78. 

Mo.—^Liddle v. Oollins Const Co., 288 
S.W.2d 474. 

71 C.J. p 1631 note 87. 

31. Tenn.—^Brlstol Telephone Co. v. 
Weaver, 248 S.W. 299. 146 Tenn. 
811. 

33. N.T.—Wlnter y. Peter Doelffer 
Brewlng Co.. 162 N.T.S. 469. 176 


App.Diy. 796, affirmed 123 N.E. 896, 
226 N.Y. 681. 

71 c.jr. p 1525 note 5. 

Vessel and owner of vessel see In¬ 
fra suMivlsion f of this sectlon. 

33. N.T.—Williams v. Hartshorn, 
69 N.B.2d 567, 296 N.T. 49. 

34. N.T.—Foley v. New Tork City 
Omnibus Corp., 112 N.T,S.2d 217. 

35. Mich.—^Bross v. City of Detroit, 
247 N.W. 714, 262 Mich. 447. 

An employee of a oity flxe depart- 
ment izxjured by a collision between 
flre apparatus and a streetcar op- 
erated by the dty, whlle going to a 
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flre, could not sue the City at law 
on 'the theory that the clty was 
“some person other than the em¬ 
ployer.” 

Cal.—Walker v. City and County of 
San Francisco, 219 P.2d 487, 97 C. 
A,2d 901, 

Mich.—^Bross v. City of Detroit, 247 
N.W. 714, 262 Mich. 447. 

36. U.S.—Hinea v. Dahn, C.CJLIowa, 

267 F. 106, afflrmed 42 S.Ct 320. 
258 421, 66 L.Ed. 696. 

71 C.J. p 1626 note 7. 

37. Ala.—^Moon v. Hlnes, 87 So. 608, 
205 Ala. 365, 18 A.D.R. 1020. 

71 C.J. p 1625 note 9. 



101 C.J.S. 


§ 985 WORKMEN^S COMPENSATION. 


Under some acts the fact that the employer, the 
employee, and a third person who caused the injury 
were all subject to the compensation act does not 
prevent the maintenance of an action against such 
third person by the employeeSS or by the personal 
representative of a deceased employee^^ tinless, it 
seems under some acts, the third person is one who 
is under the act liable to pay compensation to the 
injured person.^*® 

Some statutes, however, limit the amount of re- 
covery to the amount of compensation prescribed in 
the act in an action by the employee or his personal 
representative in certain cases in which the em¬ 
ployee, his employer, and the third person were all 
subject to the act. Under such provisions, a com- 
mon-law action for damages in an unlimited amount 
may not be prosecuted against a third party where 
the employer and the third party were both em- 
ployers under the act and were engaged in due 
course of business in the furtherance of a “common 
enterprise” or the accomplishment of a ''related 
purpose.”^! Such a provision limits the negligence 
liability of third persons to the Standard of pay- 
ment provided by the compensation act only in the 
case of third persons who are employers insured un¬ 


der the statute,^2 and whose employees and the em- 
ployees of an employer who would be required to 
pay compensation for negligent injuries caused by 
the third person are working together in the per- 
formance of the same project in a manner which 
exposes them to the same or similar hazards on the 
premises where the injury occurs and at the time 
thereof.'*® Third persons who are not employers 
within the coverage of the act may not claim any 
such limitation of liability for negligence.^^ 

Under some statutes there is expressly exempted 
from the provisions of the act permitting an em¬ 
ployee to bring an action against a person not in 
the same employ the right to bring an action against 
any employer or any workman as a third person if 
at the time of the accident such employer or such 
workman is in the course of any extrahazardous 
employment under the act. Under such a provi¬ 
sion, a third-party employer is immune from suit 
by a workman when both are covered by the com¬ 
pensation act, in good standing, and when the in¬ 
jury resulted direct from extrahazardous employ¬ 
ment in which each was engaged at the time of the 
accident.^5 Two requirements have been imposed 
as conditions for immunity, that is, the employer 


38. N.D.—state for Benefit of Work- 
men’s Compensation Fund v. B. W. 
Wylie Co.. 68 N’.W.2d 76, 79 N.D. 
471. 

71 C.J. p 1526 note 11. 

PreregLnlslta to aotloiL 

Compensation act provision per¬ 
mitting Injured employee to proceed 
at law against third party for dam¬ 
ages applies only if both employer 
and third party are under and sub¬ 
ject to the compensation law. 

Ala-—^Employers Ins. Co. v. Harrl- 
son, 83 So.2d 264, 260 Ala. 116. 

39. Ohlo.—Ohlo Public Service Co. 

V. Sharkey, 160 N.B. 687, 117 Ohlo 
St. 686. 

71 C.J. p 1526 note 12. 

40. Wis.—Cermak v. Milwaukee Air 
Power Pump Co., 211 N.W. 364, 192 
Wis. 44. 

41. U.S.—^E. I. Du Pont De Nemours 
& Co. V. Prechette, C.C.A.Mlnn., 
161 F.2d 318. 

42. Minn.—^Monson v. Arcand, 58 N. 

W. 2d 768, 239 Minn. 336. 

43. Minn.—^Monson v. Arcand, su¬ 
pra. 

Employers held not within statute 

(1) Supplier of ready-mixed con¬ 
crete was not engaged in a “common 
enterprise” or ”related purpose” 
wlth building contractor or its sub- 
contractor within provision of work- 
men’s compensation act precluding 
unlimited recovery in tort action 
against one engaged in common en¬ 


terprise or related purpose wlth In¬ 
jured employee*B employer. 

Minn.—Swanson v. J. L. Shiely Co., 
48 N.W.2d 848, 284 Minn. 548. 

(2) Common carrier delivering 
merchandlse to manufacturer was 
not engaged wlth manufacturer on 
same project, even though they Joln- 
ed, through their employees. In un- 
loadlng merchandlse from delivery 
truck, and therefore manufacturer’s 
employee, who had received work- 
men*s compensation, was not by rea- 
son thereof prevented from main- 
taining common-law tort action, not 
limlted as to damages, against com¬ 
mon carrier. 

Minn.—^Urbanski v. Merchants Mo¬ 
tor Preight, 57 N.W.2d 686, 239 
Minn. 63. 

(3) Common carrier delivering 
merchandlse to consignee was not 
engaged wlth consignee on same 
project, even though their employees 
joined in unloading merchandlse 
from truck, and therefore carrier’s 
driver, who had received workmeu’s 
compensation for injuries sustained 
while unloading truck, was not, by 
reason thereof prevented from main- 
taining common-law tort action not 
limlted as to damages, against con¬ 
signee and its employee. 

Minn.—Schneider v. Texas Co., 69 
N.W.2d 329, 244 Minn. 131. 

44. U.S.—E. I. DuPont De Nemours 
& Co. V. Prechette, O.C.A.Minn., 161 
P.2d 318. 


46. U.S.—Wllliamson v. Weyer¬ 
haeuser Tlmber Co., C.A.Or., 221 
P.2d 6, applylng Washington law 
—^Pennsylvania Salt Mfg. Co. of 
Wash. V. Haynes, C.A.Wash., 184 
P.2d 365. 

Calvin V. West Coast Power Co., 
D.C.Or., 44 P.Supp. 783, applylng 
Washington law. 

Wash.—^Hand v. Greyhound Corp., 
299 P.2d 664, 49 Wash.2d 171— 
Pink V. Rayonier, Inc., 242 P.2d 
174, 40 Wash.2d 188, reversed on 
other grounds 259 P.2d 629, 42 
Wash.2d 768—^D’Amico v. Con- 
guista, 167 P.2d 167, 24 Wash.2d 
674—Boeing Aircraft Co. v. De¬ 
partment of Labor and Industries, 
166 P.2d 640, 22 Wash.2d 423— 
Koreski v. Seattle Hardware Co., 
136 P.2d 860, 17 Wash.2d 421. 

71 C.J. p 1627 note 26. 

Purpose held proper 
Amendment to workmen’s compen¬ 
sation act providing that no action 
may be brought against any employ¬ 
er or workman as a third person, if 
at time of accident such employer or 
workman was in course of any extra¬ 
hazardous employment, did not pos- 
sess a purpose Inconsistent wlth 
fundamental purposes of the act. 
Wash.—^Hand v. Greyhound Corp., 
299 P.2d 654, 49 Wash.2d 171. 

Froperty daxnage 

Under provision of workmen's. 
compensation statute relating to- 
third-party actions that no action^ 
may be brought against any employ- 
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must be a contributor to the workmen*s compensa- 
tion fiind and, at the time of the accident, the em- 
ployee must be in the course of some extrahazard- 
ous employment or business then being carried on 
by the employer; and where such requirements are 
not met the employer may be held liable to a third- 
party action.^® 

So a third person is not entitied to immunity 
from suit, under such a statute, where he is a non- 
resident engaged solely in interstate commerce and 


hence is not covered by the compensation act.^*^ 
Likewise, where the employee is not at the moment 
of injury engaged in extrahazardous work, an ac- 
tion may be brought against a third-party employer, 
rather than a claim for compensation.'*^ How- 
ever, an employer who had complied with the work- 
men’s compensation act may not be penalized by 
noncompliance with the act by the corporate em¬ 
ployer of the workman who was injured because 
of the alleged negligence of the employer who had 
complied with the act.**^ The statute does not bar a 


er or any workman under statute as 
a third person if at the time of the 
accident such employer or such 
workman was in the course of any 
extrahazardous employment, Immu¬ 
nity extends only to actions for per- 
sonal injuries and not to property 
damage. 

Wash.—Hammack v. Monroe St. 
Lumber Co., 303 P.2d 1096, 49 
Wash.2d 581. 

Meaalug of “employmeiLt” 

Under provision of workmen*s 
compensation act that no actions 
may be brought against any em¬ 
ployer as a third person if at time 
of accident employer was in course 
of extrahazardous employment, use 
of Word “employment” was not In- 
tended to restrict proviso to actions 
resulting directly from relationship 
of employer and employee, since 
word “employment” in compensation 
act is synonymous with industry, oc- 
cupatlon, work, and business and is 
used interchangeably with those 
terms. 

Wash.—Weiffenbach v. City of Seat- 
tle, 76 P.2d 589, 193 Wash. 528. 

Bule appUoable to dalms of elective 
adoptloB. workmen. 

Wash.—^Freeman v. Pinkel, 812 P.2d 
822, 50 Wash.2d 504. 

Statute Inapplioable where plalntUT 
not a workmau 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 670, 7 Wash.2d 
246, 132 A.L.R. 1010. 

46. U.S.—^Willlamson v. Weyer¬ 
haeuser Timber Co., C.A.Or., 221 
F.2d 5, applying Washington law 
—^Pennsylvania Salt Mfg. Co. of 
Wash. V. Haynes, C.A.Wash., 184 
F.2d 355. 

Calvin v. West Coast Power Co., 
D.C.Or., 44 F.Supp. 783, applying 
Washington law. 

Wash.—^Peters v. Snohomlsh County, 
279 P.2d 1086, 46 Wash.2d 192— 
Jewett V. Kerwood, 263 P.2d 830, 
43 Wash.2d 691—Gephart v. Stout, 
118 P.2d 801, 11 Wash.2d 184— 
Reeder v. Crewes, 90 P.2d 267, 199 
Wash. 40—Pryor v. Safeway 
Stores, 83 P.2d 241, 196 Wash. 382, 
opinion adhered to 85 P.2d 1045, 
196 Wash. 382—0'Brien v. North¬ 


ern Pac. Ry. Co., 72 P.2d 602, 192 
Wash. 55. 

Befault 

(1) A person whose employer or 
who himself is in default under 
Washington compensation act and 
who because of default cannot recov- 
er beneflts thereof may maintain ac- 
tion against tort-feasor. 

U.S.—Calvin v. West Coast Power 
Co., D.C.Or., 44 F.Supp. 783, ap¬ 
plying Washington law. 

(2) Where employer engaged in 
extrahazardous work defaulted in 
payment of premiums and in sub- 
mitting reauired payroll estimates 
or reports under workmen’s com¬ 
pensation act, injured workman not 
in his employ could maintain com- 
mon-law action against him, since 
provision of workmeu's compensa¬ 
tion act prohibiting workman'8 ac¬ 
tion against third-party employers 
engaged in extrahazardous work was 
subject to provision deprlving de- 
faulting employers of benefit of the 
act. 

Wash.—^Reeder v. Crewes, 90 P.2d 
267, 199 Wash. 40. 

(3) Employer, who was making 
payments into industrial accident 
fund on his employees, who was not 
in default in payment of premiums 
or in submitting requlred payroll 
estimates, and who was engaged in 
extrahazardous employment, at time 
his negligent act caused injury to 
workman, not in his employment, 
but entitied to benefits under work- 
men’s compensation law, was not 
subject to suit by such workman, 
and fact that employer failed to 
carry himself on his payroll reports 
to department of labor and Industry, 
and failed to qualify himself to re- 
ceive beneflts as workman in event 
of Injury to himself, was Immaterlal. 
Wash.—Jewett v. Kerwood, 263 P.2d 

830, 43 Wash.2d 691. 

(4) Under provision of the work- 
men’s compensation act respecting 
filing of reports by employers with 
department of labor and Industries, 
considerabis discretion is vested in 
the director as what should be In- 
cluded and be omitted from the re¬ 
ports and the reports are requlred to 
furnish the department with the 
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data for the accomplishment of the 
collection and payment functions 
and are not for the protectlon of the 
employees so as to give an employee 
engraged in extrahazardous employ¬ 
ment a common-law cause of action 
against a third-party tort-feasor 
failing to file required reports. 

Wash.—^Lubich v. Pacific Highway 
Transport, 202 P.2d 270, 32 Wash. 
2d 457. 

Negligence oonneoted with employ¬ 
ment 

Requirement that employer must 
have been engaged in extrahazardous 
employment at time of accident to 
render him Immune from suit by 
workman not in his employ requires 
that employer*s negligent act or 
omission must arise out of or be in 
some way connected with an extra¬ 
hazardous employment or business 
then being carried on by employer. 
Wash.—Gephart v. Stout, 118 P.2d 
861, 11 Wash.2d 184. 

Employment held extrahazaidoiis 
Wash.—Weiffenbach v. City of Seat- 
tle, 76 P.2d 589, 193 Wash. 528. 

47. Wash.—McClung v. Pratt, 270 
P.2d 1063, 44 Wash.2d 779. 

48. Wash.—^Muck v. Snohomish 
County Public Utillty Dist. No. 1, 
247 P.2d 233, 41 Wash.2d 81— 
D’Amlco V. Conguista, 167 P.2d 
157, 24 Wash.2d 674. 

49. Wash.—^Eoreski v. Seattle 
Hardware Co., 135 P.2d 860, 17 
Wash.2d 421. 

Person not carried on pay roU 
Where electric motor Service Cor¬ 
poration, whlch was within extra¬ 
hazardous employment classification, 
contracted to repair machlnery of 
hardware company, whose operation 
of power-drlven machlnery brought 
it within extrahazardous employ¬ 
ment classification, and manager of 
the Service Corporation was injured 
whlle supervislng or personally as- 
sisting in the repair work, the man¬ 
ager was a “workman” within the 
workmen*s compensation act and 
could not maintain personal Injury 
action against the hardware compa¬ 
ny even though the Service Corpora¬ 
tion failed to carry him on its pay 
roll and make report to department 
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common-law action by a self-employed individual 
for negligence causing him injury unless he has 
qualified himself for benefits as and under the same 
circumstances and subject to the same obligations 
as a workman.50 

In Illinois, Under statutory provisions formerly 
in effect, where the employer, the employee, and a 
third person whose negligence caused the injury 
were all bound by the act and the injury was com- 
pensable under the act, in general the employee®^ 
or the personal representative of a deceased em- 
ployee52 could not maintain an action against such 
third person; the right was transferred to the em¬ 
ployer who paid the compensation fixed by the 
act, and the amount of his recovery was limited by 
the amount of compensation payable under the act 
for the injury or death of the employee, as discussed 
infra § 1039. On the other hand, the common-law 
right of action of an employee^S or the right of ac¬ 
tion of the personal representative of a deceased 
employee^^ for an injury to, or the death of, the 
employee against a person other than the employer, 
who caused the injury or death, was not affected by 


the compensation act where such other person was 
not bound by the provisions of the act Such pro¬ 
visions were held invalid,®® and not to preclude 
maintenance of a common-law action against a 
third person whether such person became bound by 
the compensation act through election or through 
compulsion.56 

Under the statute which was formerly in effect, 
the fact that the person who caused the injury was, 
as to his own employees, within the provisions of 
the act did not, of itself entitle such person to the 
protection of such provisions,®^ and the mere fact 
that the injured employee, his employer, and the 
third person were within the operation of the act 
did not prevent the maintenance of an action for 
damages against such third person.®® Thus the 
right to bring the action, otherwise maintainable, 
existed where the act which caused the injury did 
not arise out of any emplo 3 mient within the act in 
which the third person was engaged,®® or where the 
injury occurred in the conduct of a part of the 
business of the third person which was not with¬ 
in the act;®® nor did the provisions in question pre- 


of labor and Industries that the man- 
ager was carried on pay rolL 
Wash.—^Koreskl v. Seattle Hard¬ 
ware Co,, supra. 

sa Wash.—^Pink t. Rayonier, Inc., 
259 P,2d 629, 42 Wash.2d 768— 
Latimer v. Western Machinery Ex- 
change, 259 P.2d 623, 42 Wa8h.2d 
756. 

fiLdependent oontraotor 
Where junk company employed de¬ 
cedent and his copartners as Inde- 
pendent contractors to remove equip- 
ment from abandoned railroad over 
whose right of way power company 
maintained uninsulated transmlssion 
Une, decedent, who was electrocuted 
by the Une, was not a “workman” 
within Washington compensation 
act, and hence decedenfs beneficiary 
could maintain action under Wash¬ 
ington wrongful death statute. 

U.S.—Calvin v. West Coast Power 
Co., D.C.Or., 44 P.Supp. 783. 

61- 111.—^Petrazelll v. Propper, 99 N. 
E.2d 140, 409 111. 366—Thornton v. 
Herman, 43 N.E.2d 934, 380 111. 

341. 

Victor V. Dehmlow, 84 N.E.2d 

342, reversed on other grounds 90 
N.E.2d 724, 405 111. 249—Biggs v. 
Famsworth, 84 N.E.2d 330, 836 111. 
App. 417—Sweat v. Alrcraft & 
Diesel Equipment Corp., 81 N.E. 
2d 8, 835 IlLApp. 177—Osada v. 
Patent Scaifolding Co., 76 N.E.2d 
€2, 382 I11A.PP. 666—Cohen v. Cum- 
mings, 71 N.E.2d 198, 330 lllA.pp. 
431—Wildy V. Woodruif, 64 N.E. 
2d 745, 827 niA.pp. 608—Walsh v. 
Central Cold Storage Co., 58 N. 
E.2d 325, 324 IlLApp. 402—Behula 


V. Bessert, 54 N.E.2d 71, 822 IlL 
App. 146—Taylor v. Boston Store, 
62 ]Sr.E.2d 1022, 321 IlLApp. 301— 
Johnson V. Turner, 49 N’.E.2d 297, 
319 Ill.App. 266—Springer v. Il¬ 
linois Transit Lines, 48 N.E.2d 
206, 318 IlLApp. 403—Wilson Gar- 
ment Mfg. Co., for TJse of Hard¬ 
ware Mut. Cas. Co. V. Edmonds, 88 
N.E.2d 634, 312 IlLApp. 317—Ha- 
vana Nat. Bank, for Use of Hart¬ 
ford Acc. & Indem. Co. v. Tazewell 
Club, 19 N.E.2d 228, 298 IlLApp. 
393—Schnell v. National Air 
Transport, 16 N.B.2d 191, 296 HL 
App, 641—Hoff V. Lindstrom, 3 N. 
E.2d 149, 284 HlApp. 661—Moy 
Wang V. Whelan, 2 N.B.2d 337, 284 
IlLApp. 668—Kelas v. WilUam 
Ganschow Co., 228 IlLApp. 189. 

Mo.—^Hungate v. Hudson, 169 S.W. 

2d 682, construing Illinois statute. 
71 C.J. p 1626 note 15. 

Action against feXlow servant 
Where the employer and the in¬ 
jured servant and a fellow servant 
who caused the injury were all sub¬ 
ject to the act, an action by the in¬ 
jured servant against such fellow 
servant would not Ue where the ac¬ 
cident arose out of and in the course 
of the emplo 3 nnent. 

111.—^Biggs V. Famsworth, 84 N.E.2d 
330, 336 IlLApp. 417—Ounningham 
V. Metzger, 258 IlLApp. 160. 

52. 111.—^Thornton v. Herman, 43 N'. 
E.2d 934, 880 111. 341. 

Parker v. Alton R. Co., 14 N.B. 
2d 665, 295 IlLApp. 60. 

71 CJ. p 1526 note 16- 
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Statute held appUcable to third per¬ 
son bonnd by aot as employee 

111.—^Thornton v. Herman, 43 N.E.2d 
934, 380 111. 341. 

53. 111.—City of Chicago v. Pisel, 
42 N.B.2d 850, 316 IlLApp. 216. 

Mo.—^Hungate v. Hudson, 169 S.W. 
2d 682, construing Illinois statuta 

71 C.J. p 1525 note 1. 

64. HI.—^Eeeran v. Peoria., Bloom- 
ington & Champaign Tractlon Co., 
115 N.B. 636, 277 IlL 418. 

71 C.J. p 1525 note 2. 

55- IlL—Grasse v. Dealer's Trans¬ 
port Co., 106 N.B.2d 124, 412 IlL 
179, certiorari denied Dealer’s 
Transport Co. v. Grasse, 73 S.Ct 
47, 344 U.S. 837, 97 L.Ed. 661. 

56. IU.—^Hannigan v. Chicago Mo¬ 
tor Coach Co., 109 N.E.2d 381, 348 
IlLApp. 473. 

57- U.S.—^Hynes v. Indian Trails, C. 
A.IU., 181 F.2d 668, certiorari de¬ 
nied 71 S.Ct 68, 340 U.S. 824, 95 
L.Ed. 605. 

HL—Dinwiddie v. Siefkin, 20 N.E.2d 
130, 299 IlLApp. 316—Cipperly v. 
Carmack, 258 IlLApp. 593. 

58i IlL—^Kelly-Atkinson Const Co. 
V. Foreman Bros. Banking Co., 218 
IllApp. 345. 

71 C.J. p 1626 note 20. 

59. IU.—Cipperly v. Carmack, 268 
IlLApp. 593. 

71 C.J. p 1626 note 21. 

60. U.S.—^Hynes v. Indian Trails, C. 
A.nL, 181 F.2d 668, certiorari de¬ 
nied 71 S.Ct 58, 340 U.S. 824, 95 
L.Ed. 605. 

71 aj. p 1626 note 22. 
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vent the maintenance of an action where the injury 
or death was not one for which compensation was 
payable under the act.®i 

Notwithstanding the provisions of the statute, an 
action would lie against a railroad company for an 
injury to, or death of, an employee of another 
where the injury occurred when such company was 
engaged in interstate commerce, even though the 
injured employee and his employer were both sub- 
jcct to the act,®2 and the railroad company was sub- 
ject to such act in respect of its intrastate busi- 
ness.®® The employer and employee could not, 
after the happening of an injury, place themselves 
under the compensation act, as to such injury, so 
as to affect the rights®^ or liabilities®® of a third 
person with respect to the matters here consid- 
ered. 

d. Person Oontracting with Employer of In- 
jnred Person; Principal Employer 

(1) In general 


(2) General, principal, or original con¬ 

tractor 

(3) Subcontractor 
(1) In General 

An employee may brlng an action for damages for In¬ 
jury against another than his employer, where such other 
causes the injury, notwithstanding such other and the 
employer had entered Into contract relations; but, under 
some acts, where a person enters into a contract with 
the immediate employer of the Injured employee and la 
llable for compensation to such employee, the employee 
may not malntaln an action against such person. 

The rule permitting an action for damages for an 
injury to, or the death of, an employee against an¬ 
other than his employer where such other causes the 
injury has been recognized or applied notwithstand¬ 
ing such other and the employer had entered into 
contract relations.®® So the right to treat a per¬ 
son causing the injury, who has entered into a con¬ 
tract with the immediate employer of the injured 
employee, as a third person against whom an action 


61. HL—Chrlatian v. Chlcago & L 
M. Ry. Co., 106 N.E.2d 741. 412 
ni. ,171. 

71 C.J. p 1626 note 23. 

Xnjnry not in ootirse of emi^loyment 
111.—^Victor V. Dehmlow, 90 N.E.2d 
724. 406 111. 249. 

Anderson v. Meyer. 87 N.K.2d 
787, 338 I11.APP. 414—-Lyons v. 
Michigan Blvd. Bldg. Co.. 73 N.E. 
2d 776. 331 Ill.App. 482—Walsb v. 
Central Cold Storage Co., 68 N.E. 
2d 326. 324 Ill.App. 402—Rehula v. 
Bessert. 64 N.E.2d 71, 322 IlLApp. 
146. 

63. Hl.—Goldsmith v. Payne, 133 N. 

B. 62, 300 111. 119.- 
71 C.J. p 1631 note 84. 

63. m. —Goldsmith v. Payne, supra. 
71 C.X p 1631 note 85. 

64. m. —^Rlghthouse v. Peorla Ry. 
Co.. 208 IlLApp. 664. 

6& 111.—^Righthouse v. Peorla Ry. 
Co., supra. 

66 . Lia.—^Benolt v. Hunt Tool Co., 
63 So.2d 137, 219 La. 880. 

Albrecht v. Gaethe, App., 97 So. 
2d 88. 

Mass.—^Hooper v. Noakes, 113 N.E.2d 
829, 330 Mass. 366-—Alberts v. 

Brockelman Bros., 45 N.E.2d 392, 
312 Mass. 486—Stratis v. McLel- 
lan Stores Co., 42 N.B.2d 282, 811 
Mass. 626, 142 A.L.R. 1393—Benoit 
V. Hathaway, 38 RrjBES.2d 329, 310 
Mass. 862. 

Mo.—^Perrin v. American Theatrical 
Co.. 178 S.W.2d 332, 362 Mo. 484. 

Brody V. Cudahy Packing Co., 
127 S.W.2d 7. 233 MoJV.pp. 973. 
Ohio.—George v. City of Youngs- 
town, 41 NJffl.2d 667, 139 Ohio St 
691. 


Pa.—Quick V. Allegheny Const 
Equipment Co., 66 A.2d 238, 361 
Pa. 377. 

Tex.—Stephens v. Mendenhall, Clv. 
App., 287 S.W.2d 259, error refused 
no reversible error. 

Wls.—^Braun v. Jewett, 86 N.W.2d 
364, 1 Wls.2d 631—Slbllk v. Motor 
Transport Co., 66 N.W.2d 8, 262 
Wls. 242. 

71 C.J. p 1627 note 82. 

Where third person is Independent 
oontxuotor in respect of worh to be 
performed on certain property, some 
acts permlt an employee of the own- 
er of the property to malntaln an ac¬ 
tion for damages against such con¬ 
tractor for injuries caused by hlm. 
Conn.—^Parrell v. L. G. De Felice & 
Son, 42 A.2d 697, 132 Conn. 81. 
La.—^Benoit v. Hunt Tool Co., 53 So. 
2d 137, 219 La. 380. 

Neb.—^Rehn v. Blngaman, 36 N.W.2d 
866, 161 Neb. 196, appeal dlsmlssed 
70 S.Ct 79, 338 U.S. 806, 94 L.Ed. 
488, rehearing denled 70 S.Ct 157, 
338 U.S. 882, 94 L.Ed. 541, motion 
overruled 40 N.W.2d 678, 152 Neb. 
171. 

Tex.—Stephens v. Mendenhall, Clv. 
App., 287 S.W.2d 269, error refused 
no reversible error. 

71 C.J. p 1627 note 32 [b]. 

Third person fnmishlng instmuien- 
tallties and opemtors to employ- 
er 

The right to maintain the action 
has been recognized where the third 
person had furnished to the employ¬ 
er certain Instrumentalltles and op- 
erators and injuries resulted from 
the use of such instrumentalltles or 
acts of the operators. 

U.S.—^Funk V. Hawthorne, C.C.A.Pa., 
133 F.2d 686. j 


Ga.—Albert v. Hudson, 176 S.E. 659, 
49 Ga.App. 636. 

71 C.J. p 1627 note 82 [c]. 

Employer performlng servloes for 
third person 

(1) The rule has been recogruized 
where the third person had contract- 
ed with the employer of the injured 
or deceased employee for the per- 
formance of certain work or Services 
by such employer. 

Fla.—Jones v. Florida Power Corp., 
72 So.2d 286. 

m. —^Kljowski V. Times Pub. Corp., 
28 N.B.2d 703, 872 111. 311. 

Mont.—Sullivan v. City of Butte, 167 
P.2d 479, 117 Mont. 216. 

N.T,—Grimes v. Shell Union Oil 
Corp., 29 N.T.S.2d 678, 262 App. 
Div. 344, motion denled 39 N.E.2d 
286, 287 N.T. 661, afflrmed 40 N. 
B.2d 1022, 287 N.T. 806. 

Bauman v. Town of Irondeguoit 
122 N.T.S.2d 47, 204 Mlsc. 494, af¬ 
flrmed 126 N.T.S.2d 260, 282 App. 
Div. 916, appeal dismissed 123 N. 
E.2d 674, 307 N.T. 926. 

Okl.—Oklahoma Steel Castlngs Co. 
v. Banks, 74 P.2d 1168, 181 Okl. 
603. 

Pa.—^Walters v. EAufmann Depart¬ 
ment Stores, 20 A.2d 866, 145 Pa. 
Super. 66. 

71 C.J. p 1627 note 32 [e]. 

(2) The rule applies where the 
employer is an independent contrac¬ 
tor. 

U.S.—^Konstantlno v. Curtlss-Wrlght 
Corp., D.C.N.T., 62 F.Supp. 684. 
Kan.—^Bittle v. Shell Petroleum 
Corp., 75 P.2d 829, 147 Kan. 227. 
Mo.—Shafer y. I^outhwesteru Bell 
TeL Co., 296 S.W.2d 109. 
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for damages may be maintained has been recog- 
nized where the conditions which by the terms of 
the act render such person liable for compensation,®*^ 
as, for example, the failure of the immediate or 
actual employer to make provision for the pa 3 rment 
of compensation,®^ do not exist, and there is author- 
ity for the view that a provision of the act which 
renders a person liable for compensation to the 
employees of a contractor with whom such person 
has contracted without exacting from the contrac¬ 


tor a certificate of compliance with the act does 
not prevent the employee of the contractor from 
bringing an action for damages against such person 
even though the latter has not exacted the certifi- 
cate.®^ 

Under some acts, however, where a person enters 
into a contract with the immediate employer of the 
injured employee and is liable for compensation to 
such employee, the employee may not maintain an 
action against such person.*^® Where it is so pro- 


Ohlo.—^Robinson v. Republic Steel 
Corp., App., 78 N.E.2d 381. 

71 C.J. p 1527 note 32 [e] (3). 

(3) Liibel for death of longrahore- 
man employed by stevedore actiniT 
Independent contractor, and not as 
agent or employee of vessel owner. 
held maintainable against vessel 
owner as “some person other than 
tlie employer” within statute. 

U.S.—Colvin V. Kokusal Kisen Ka- 
bushlki Kaisha, C.C.A.Tex., 72 F. 
2d 44. 

(4) Where trucking company Is 
employed by seller to deliver mer- 
chandise to buyer, buyer is a third 
person not in the same employ as 
employee of trucking company 
against whom such employee may 
maintain action for injuries sus- 
tained, allegedly as a resuit of buy- 
er’s negligence, while engaged in un- 
loading merchandise in buyer’s yard. 
Okl.—^Londagin v. McDulT, 261 P.2d 

496, 207 Okl. 594. 

I^esBor of txuok 

If death of assistant drlver was 
caused by negligence of owner, who 
was operator of truck, which he has 
leased to interstate carrler, at time 
of accident, his adminlstratrix had 
good cause of action against owner, 
even though, as to lessee, only reme- 
dy would be proceeding by his de- 
pendents for compensation under 
workmen’s compensation statute. 

N.C.—^McGlll V. Bison Fast Frelght, 
Inc., 96 S.E.2d 438, 245 N.C. 469. 
Payment of premtnms 
Fact that owner of ship had pald 
premiums for employer’s workmen’s 
compensation Insurance dld not pre- 
clude employer’s insurer from recov- 
ering, on behalf of itself and injured 
employee, damages because of neg¬ 
ligence of shipowner which caused 
injuries to employee. 

U.S.—^U. S. Fidelity & Guaranty Co. 
v. U. S., C.C.A.N.T., 162 F.2d 46. 

Controot of sale 

Where seller contracted with buy¬ 
er to sell machinery to buyer and to 
place it in operation, and seller’s 
workman was injured while install- 
ing the machinery, the agreement 
was a contract to sell and seller was 
not a “subcontractor” within work- 
men’s compensation act making rem- 
edy of workmen’s compensation act, 


exclusive for employees of subcon- 
tractors, and workman was entitled 
to brlng civil action against buyer 
for his Injuries. 

U.S.—^Ryan v. Bethlehem Sparrows 
Point Shlpyard, Inc., CAuMd., 209 
F.2d 63. 

67. U.S.—Sears, Roebuck & Co. v. 
Wallace, C.A.Va., 172 P.2d 802. 

Mass.—^Whitehouse v. Cities Service 
Oil Co., 62 N.E.2d 414, 316 Mass. 
108. 

Mo.—^Dixon V. General Grocery Co., 
293 S.W.2d 416. 

71 C.J. p 1528 note 33. 

Who are employers within act in 
general see supra §§ 42-68. 

Seller 

Where trucking company’s driver 
was injured, allegedly due to seller’s 
negligence. while voluntarlly helping 
load the truck, seller was not driv- 
er*s “Principal employer” who would 
be liable to trucker for workmen’s 
compensation if trucking company, 
as the “immediate employer,” had 
not paid the compensation, and 
therefore the trucker was not barred 
by the workmen’s compensation act 
from maintaining an action against 
the seller for the injuries received. 
Okl.—^Horwltz Iron & Metal Co. v. 
Myler, 262 P.2d 476, 207 Okl. 691. 

68. U.S.—^Buffa V. General Motors 
Corp., D.C.Mich.. 141 F.Supp. 803. 

71 C.J. p 1528 note 34. 

69. Ind.—Artificlal Ice & Cold Stor- 
age Co. V. Waltz, 146 N.E. 826, 86 
Ind.App. 634. 

71 C.J. p 1628 note 36. 

70. U.S.—^Hall V. Continental Drill- 
ing Co., C.A.La., 245 F.2d 717— 
Blue Ridge Rural Elee. Co-op., Inc. 
V. Byxd, C.A.S.C., 238 F.2d 346, cer¬ 
tiorari granted 77 S.Ct. 667, 352 U. 
S. 999, 1 L.Bd.2d 644—Tucker v. 
Texas Co., C.A.Tex., 203 P.2d 918. 

Woody V. Union EQulty Co-op. 
Bxchange, D.C.Okl., 146 F.Supp. 
217—^Kielfer v. Walsh Const Co., 
D.C.Pa., 140 F.Supp. 318—^Harper v. 
Stroud, D.C,Ark., 108 F.Supp. 436, 
applylng Oklahoma law. 

Ark.—Trotter v. Ozarks Rural Elee. 
Co-op. Corp., 294 S.W.2d 498, apply- 
Ing Oklahoma law. 

Conn.—^Parrell v. L. G. De Felice & 
Son, 42 A.2d 697, 132 Conn. 81. 
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Kan.—^Brlght v. Bragg, 264 P.2d 494, 
176 Kan. 404—^Lessley v. Kansas 
Power & Light Co., 231 P.2d 239, 
171 Kan. 197—^Jennings v. Kan- 
sas Power & Light Co., 105 P.2d 
882, 152 Kan. 469. 

La.—^Benolt v. Hunt Tool Co., 53 So. 
2d 137, 219 La. 380—Thibodaux v. 
Sun 011 Co., 49 So.2d 852, 218 La. 
453. 

Stansbury v. Magnolla Petrole¬ 
um Co., App., 91 So.2d 917—^Dand- 
ridge V. Fidelity & Casualty Co. 
of New York, Employers Liability 
Assur. Corp., Intervener, App., 192 
So. 887. 

Mass.—^Alberts v. Brockelman Bros., 
45 N.E.2d 392. 312 Mass. 486—Mee- 
han V. Gordon, 29 N.B.2d 759, 307 
Mass. 59. 

Okl.—^Deep Rock Oil Corp. v. Howell, 
204 P.2d 282, 200 Okl. 676—Jordon 
V. Champlin Reflning Co., 198 P.2d 
408, 200 Okl. 604—Mid-Continent 
Pipe Line Co. v. Wllkerson, 193 
P.2d 686, 200 Okl. 335. 

Tenn.—Oorpns Jnris dted in. Ad- 
ams V. Hercules Powder Co., 176 
S.W.2d 319, 321, 180 Tenn. 340, 161 
A.L.R. 1362. 

Tex.—^Lindsey v. Texas & N. O. IL 
Co., Clv.App., 87 S.W.2d 864. 

71 C.J. p 1528 note 36. 

Statutory employee 

(1) Under provision of compensa¬ 
tion act relatlng to liability of Prin¬ 
cipal to employees of an independ¬ 
ent contractor, the Principal is con- 
sidered the employer of contractor's 
employees so that right to compen¬ 
sation is their exclusive remedy and 
Principal is not liable to contractor’s 
employees in tort. 

La.—^Benolt v. Hunt Tool Ca, 63 So. 
2d 137, 219 La. 380. 

<2) If contractor was employed to 
Service eaulpment of Principal, and 
in an emergency employee of Princi¬ 
pal assumed control cmd directed 
contractoi^s employees, contractor’s 
employees would become employees 
of Principal and under Louisiana 
workmen’s compensation act, work- 
men’s compensation would be ex- 
clusive remedy for injuries. 

U.S.—^Fontenot v. Stanolind Oil & 
Gas Co., Liberty Mut Ins. Co., In- 
tervenor, D.C.La., 144 F.Supp. 818> 
amrrned 243 F.2d 574. 
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vided, the owner is not liable as a third par^ for 
negligence causing injury to an employee of a per- 
son employed by the owner to do work for the own¬ 
er, if the work is part of the owner^s trade, busi- 
ness, or occupation.71 Under such provisions, the 
nature of the work engaged in by the injured em¬ 
ployee and his immediate employer is the decisive 
factor in determining liability of the third party,^^ 


and an employee of an independent contractor who 
is injured by negligence of the Principal while per- 
forming work that is only ancillary and incidental 
to the principales business may bring an action 
against the principal for damages.73 In determin¬ 
ing which of two employers is master of an em¬ 
ployee at the time the employeees negligence caused 
injury to another employee so as to determine 


(3) Where foreman of labor gangr 
employed by independent contractor 
in unloading of boz car was injured 
when door of car feli, connectingr 
oarrier, which was under duty of un- 
loadinsr the boz car but which had 
engraged the independent contractor 
to do so, was in eifect the foreman*s 
■"employer” so that payment of 
workmen*s compensation by the In¬ 
dependent contractores Insurance 
•carrier relieved the connectingr car- 
rier of ali further responslbility. 

Ija.—^Franklin v. Illinois Cent. R. Co., 

App., 13 So.2d 126. 

(4) If Independent contractores 
employee, who was electrocuted 
while workingr in exchangre buildingr 
of telephone company, was a statu- 
tory employee of telephone company 
within meaning of the workmen’s 
compensation act, then no recovery 
could be had in action against tele¬ 
phone company for -wrongful death 
of the employee. 

Mo.—Shafer v. Southwestem Bell 
Ttf. Co., 295 S.W.2d 109. 

<5) Where employee of trucklng 
contractor hlred to move ore from 
the mine to Processing mlll was el- 
ther an employee or an independent 
contractor, which under the clrcum- 
stances made hlm a statutory em¬ 
ployee of the mine owner, or he was 
an employee of the mine owner by 
reason of the express wrltten au- 
thority of the contractor as the own- 
er^s employee to employ hlm. the em¬ 
ployee was barred from malntaining 
a common-law action for injuries 
against the mine o^wner. 

Mo.—^Montgomery v. Mine La Motte 
Corp., 304 S.W.2d 886. 

(6) Independent contractores em¬ 
ployee killed while worklng on elec- 
tric Power company*s land and en¬ 
gaged In replacement of power com- 
pany^s electrlcal conductors was em¬ 
ployee of power company within 
Idaho workmen’s compensation stat¬ 
ute deflning a statutory employer 
and common-law action for negli¬ 
gence by his widow and chlld was 
precluded. 

U.S.—^Beedy v. Washington Water 
Power Co., C.A.Idaho, 238 F.2d 123. 

71. TJ.S.—^Blue Ridge Rural Elee. 
Co-op., Inc. V. Byrd, CJLS.C., 238 
F.2d 346, reversed on other 
grounds Bsrrd v. Blue Ridge Rural 
Elee. Co-op., Inc., 78 S.Ct. 893— 
Doane v. E. I. DuPont De Nemours 


& Co., C.A.Va.. 209 F.2d 921—Ber- 
ry V. Atlantic Greyhound Lines, C. 
C.A.S.C., 114 F.2d 265. 

Kan.—Sheahan v. Kansas Power A 
Llght Co., 241 P.2d 616, 172 Kan. 
399. 

S.C.—^Marchbanks v. Duke Power Co., 
2 S.E.2d 825, 190 S.a 336. 

Va.—Kramer v. K^amer, 100 S.E.2d 
37, 199 Va. 409. 

Xntent of statute 

(1) The workmen*s compensation 
statutes manifest intent to bring 
within the compensation act ali per- 
sons engaged in any work that Is 
part of the trade, business, or occu- 
pation of orlglnal party who under- 
takes as o^wner, or contracts as con¬ 
tractor, to perform that work, and 
to make liable to every employee en¬ 
gaged in that work, every such own¬ 
er or contractor and subcontractor 
above such employee, but to except, 
and pr es er ve common-law remedy 
against, any employer reached in 
the ascendlng scale of whose trade, 
business, or occupation, the work is 
not a part. 

Va,—Sykes v. Stone & Webster En- 
glneerlng Corp., 41 S.E.2d 469, 186 
Va. 116. 

(2) Purpose of statute reQUiring 
Insurer of employer of independent 
contractor to pay compensation to 
independent contractores employees 
performing work which is part of 
employer^s business is to prevent 
employer from avolding appllcatlon 
of workmenes compensation act by 
lettlng out the work to Independent 
contractor, and such employees, be- 
ing covered by Insurance of em¬ 
ployer, have no right of action 
against employer to recover for in¬ 
juries arislng out of, and in course 
of, their emplosnnent in such work. 
Mass.—Dubols v. Soule MiU, 82 N. 

E.2d 886, 323 Mass. 472. 

Where relatioxiship of prlnolpal 
employer and contractor dld not ex- 
Ist between bulldlng owner and firm 
examinlng the premises, the build- 
ing owner was not liable to pay com¬ 
pensation for the Injury or death of 
employee of flrm and an action based 
on negligence could not be malntain- 
ed agralnst bulldlng owner. 

Conn.—^Buytkus v. Second Nat. Bank, 
16 .A.2d 679, 127 Conn. 316. 

73, TJ.S.—Sears, Roebuck & Co. v. 
Wallace, CLAVa., 172 F.2d 802. 
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The onstomary praotloe of a per- 
son or Corporation in carrying on its 
business has a material bearing on 
whether a partlcular actlvity is a 
"part of or process in” the "trade or 
business” or "merely ancillary and 
incidental” thereto within the mean¬ 
ing of the compensation act so as to 
permlt recovery at common law for 
death of employee of contractor. 
Mass.—Caton v. Wlnslow Bros. & 
Smlth Co., 34 N.E.2d 638, 309 Mass. 
160—Cozzo V. Atlantic Reflning 
Co., 12 N.E.2d 744, 299 Mass. 260. 

Performanoe of couunerclal fune-, 
tions of owner 

Work which ordinarlly would be 
performed by owner*s o^wn employees 
In the prosecution of ownei^s busi¬ 
ness, or as an essential part in main- 
tenance of business, is part of own- 
er*s "trade, business, or occupation” 
within Virginia workmen's compen¬ 
sation act making o^wner liable as a 
third party for negligence of owner 
causing Injury to employee of person 
employed by owner to do work for 
owner, unless work is part o'wner'8 
trade, business, or occupation, but 
uuoted phrase does not Include work 
not dlrectly entering into perform- 
ance of the conunercial function of 
owner but only affording the faclll- 
ties for conduct of o'wner's commer- 
clal function. 

TJ.S.—Sears, Roebuck & Co. v. Wal¬ 
lace, C.A.Va., 172 F.2d 802. 

Coastrootloii of aew bulldlng 
Although the construction of a 
new bulldlng for use in manufac- 
turing or merchandislng goods may 
not ordinarlly be a "part of or proc¬ 
ess in" the "trade or business” of a 
person or Corporation engaged In 
such manufacturing or merchandls- 
Ing within the meaning of the com¬ 
pensation act 80 £U3 to preclude re¬ 
covery at conunon law for death of 
employee of contractor. It does not 
follow that such a person or Corpo¬ 
ration may not adopt the general 
practlce of constructlng new bulld- 
Ings for use as outlets for the dis- 
tributlon of its Products so that the 
construction thereof becomes an in¬ 
tegra! part of Its business and not 
"merely ancillary or incidental" 
thereto. 

Mass.—Cozzo v. Atlantic Reflning 
Co., 12 N.E.2d 744, 299 Mass. 260. 

73. Mass.—Cannon v. CrowXey, 61 
N.E.2d 662, 318 Mass. 378. 
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whether tlie remedy is by tort action or under the 
workmen’s compensation act, the test is the right 
of control with respect to the work done and the 
manner of performing itJ^ 

Principal employePs injury to employee of 
contractor. Under some acts, where a principal 
employer procures work to be done by a contractor, 
or through him by a subcontractor, and such work is 
a part or process in the trade or business of such 
Principal contractor and is performed in, on, or 
about premises under the control of such principal 
contractor, such principal employer becomes abso- 
lutely liable for the payment of compensation to the 
employees involved if such principal employer has 
accepted the act, and an employee of a subcontrac¬ 
tor may not, it seems, maintain an action for dam- 
ages against such principal employer for an injury 
for which such employer is otherwise liableJ^ 
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Where, however, the work involved is not a part or 
process in the trade or business of the principal 
employer, performed on his premises, the right of 
an employee of a subcontractor to maintain an ac¬ 
tion against such employer has been recognized.^^ 

Under a statute making a "principal or intermedi- 
ate contractor or subcontractor” liable for compen¬ 
sation to an employee injured while in the employ 
of any of his subcontractors and engaged on the 
subject matter of the contract, the quoted words do 
not include an owner for whom buildings were being 
erected by contractors and subcontractors.^^ Where 
a subcontractor provided compensation coverage for 
his employees, an employee may not sue as a third 
party the owner of property who had contracted 
for the work, under a provision imposing such di- 
rect liability if the contractor fails to provide com¬ 
pensation coverage.*^* 


74. U.S.—^Funk v. Hawthorn^ CC. 
A.Pa., 188 F.2d 686. 

75. U.S.—^Boettger v. Babcock & 
Wllcox Co.. D.C.Pa., 142 F.Supp. 
777, reveraed on other srrounds 
242 F.2d 455. 

Conn.—'Eogroratt v. Pratt & Whitney 
Aircraft Co., 167 A. 860, 114 Conn. 
126. 

Kan.—•Prlmm v. Kansas Power and 
Llght Co., 249 P.2d 647, 173 Kan. 
443. 

mtent of statute 

The Virginia worlnnen*s compen¬ 
sation act making owner liable as a 
third party for negligence of owner 
causing Injury to employee of per- 
son employed by owner to do work 
for owner, unless work is part of 
owner*s trade, biusiness, or occupa- 
tion, is Intended to protect employees 
of financially irresponsible subcon¬ 
tractors, and to prevent employers 
from relleving themselves of liabil¬ 
ity for compensation by doing 
through Independent contractors 
what they would otherwise do 
through direct employees, and was 
not intended to relieve employers 
from liability for their own negli¬ 
gence which causes injury to em- 
ployees of independent contractors 
'engaged in work for employers out- 
side scope of employers* occupation. 
U.S.—Sears, Boebuck & Co. v. Wal- 
lace, CJLVa., 172 F.2d 802. 

Banlpment for operation 
Argument that principal is not re- 
lleved from liability under common 
law for injuries to independent con¬ 
tractor’s employee on ground that 
his remedy is under workmen’s com¬ 
pensation act simply because such 
contractor*B work may be requlred 
te equip principal’B trade or busi- 
ZMSS for operation is inapplicable 


where work involved is part of prin¬ 
cipales trade or business. 

Kan.—^Lessley v. Kansas. Power & 
Light Co., 231 P.2d 239, 171 Kan. 
197. 

76. U.S.—^Boettger v. Babcock & 
WUcox Co., C.APa., 242 P.2d 466. 
Conn.—Johnson v. Kobertson Bleach- 
ery & Dye Works, 74 A.2d 196, 136 
Conn. 698—King v. Palmer, 80 A. 
2d 549, 129 Conn. 636. 

Mass.—Caton v. Winslow Bros. & 
Smith Co.. 84 N.F.2d 688, 309 Mass. 
150. 

Mo.—Settle v, Baldwin, 196 S.W.2d 
299, 856 Mo. 886. 

Pa.—’D’Alessandro v. Barfield, 85 A. 

2d 412, 848 Pa. 828. 

71 aj. p 1628 note 89. 

Work not a part of trade or business 

(1) The making of extensive al- 
terations on storage warehouse was 
not a part of the 'trade, business, 
or occupation” of a seller of mer- 
chandise leasing the warehouse for 
storage purposes within the Virginia 
workmen*8 compensation act, so cus 
to create compensation liability to 
an employee of the subcontractor 
sustaining injuries while making al- 
terations and preclude a common- 
law action by him against the seller 
for injuries sustained. 

U.S.—Sears, Roebuck & Co. v. Wal- 
lace, CJLYeu, 172 F.2d 802. 

(2) Employee of contractor en¬ 
gaged in major job of replaclng en- 
tire heating steam pressure system 
in railroad engine house was not en¬ 
gaged in “part or process of the 
•trade or business" of railroad with¬ 
in meaning pf statute provlding for 
compensation liability of principal 
^ployer procuring work to be done 
for him through a contractor which 
work is a part of process in the 
trade or business of principal em- 
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ployer, so as to be barred from main- 
tainlng tort action against railroad 
company for injuries arising in 
course of such work. 

Conn.—^King v. Palmer, 80 A2d 649, 
129 Conn. 636. 

(8) Employee of trucking concern 
who came on defendanfs premises 
to obtain goods that were to be de- 
livered was not engaged in “part or 
process of the trade or business” of 
defendant within meaning of com¬ 
pensation act provision for compen¬ 
sation liability of principal employer 
so as to be barred from malntalning 
tort action against defendant for in¬ 
juries arising in course of such 
work, notwlthstandlng defendant on 
occaslon had its own employees 
make dellverles to shipping termi¬ 
na! s. 

Conn.—Greenwald v. Wlre Rope 
Corp. of America, 40 A2d 748, 131 
Conn. 465. 

Premises 

Where public road on which inde¬ 
pendent contractor was erecting 
poles for power company dld not 
constitute premises under compa¬ 
ny's control within provision mak¬ 
ing compensation act applicable to 
a contractor’s employees, company 
could not avoid liability for death of 
contractoi^s employee resulting from 
negligence of employee of power 
company on ground that the injury 
was within the compensation act. 
Conn.—Bates v. Connecticut Power 
Co., 33 A2d 842, 130 Conn. 266. 

77. Tenn.—^International Harvester 
Co. V. Sartain, 222 S.W.2d 864, 32 
TennA.pp. 425. 

78. U.S.—^Ballard v. Southern Cot- 
ton 011 Co., D.aS.a, 145 F.Supp. 
882. 
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(2) General, Principal, or Original Contrac¬ 
tor 

Whlle a genaral contractor has been regarded as a 
“third person” liabis to suit for Injuries to an employee 
of a subcontractor, under sonte statutos, where the gen- 
eral contractor Is llable for workmen’s compensation to 
an employee of a subcontractor, the employee cannot 
maintain an action for damages against the general 
contractor. 


With respect to injuries to an employee of a sub¬ 
contractor, a general contractor has been regard¬ 
ed as a “third person” within the meaning of a 
provision of the act which permits an action at law 
against a “third person” causing the injury or death 
of the employee.79 Under some acts, however, 
where a principal or general contractor8 o or his in- 


79. U.S.—Lanza v. Carroll, Ark., 75 
S.Ct 804. 349 U.S. 408, 99 KEd. 
1183. 

Tlpton V. Barsre» CLA.K.C., 243 F. 
2d 531. 

Liberty Mut Ins. Co. v. Goode 
Const Co., D.C.Va., 97 F.Supp. 316. 
N.J.—Wilson V. Faull, 141 A.2d 768, 
27 N.J. 105. 

N.C.—Cathey v. Southeastern Const. 
Co., 11 S.B.2d 571, 218 N.C. 525— 
Sayles v. Loftis, 9 S.E.2d 893, 217 
N.a 674—Mack v. Marshall Field 
& Co., 6 S.E.2d 889, 217 N.C. 66. 
71 C.J. p 1629 note 53. 

Oorpns Jnxls olted In support of 
statement that the lack of harmony 
amonff the courta on the llabllity of 
a general contractor as a thlrd per- 
son derives mainly from the differ- 
ences in the provlsions of the stat- 
utes Involved. 

Va.—Sykes v. Stone & Webster Bn- 
gineering Corp., 41 S.E.2d 468, 473. 
Constltntlonal prohlblUon. 

Under Arkansas constltutlon pro- 
hibiting the general assembly from 
passlng any law limiting the com- 
mon-law llabllity for Injury or death 
except In cases *'aj'lslng between em- 
ployer and employee,” the general 
assembly could not relleve a general 
contractor of his common-law llabll¬ 
ity except with respect to persons 
In his employ. 

U.S.—^Anderson v. Sanderson & Port¬ 
er, C.C.A.Ark., 146 F.2d 58. 

Abandonment of saboontraot 

Subcontractor*s employee held to 
have remalned in subcontractor^s 
employ and not to have become gen¬ 
eral contractores employee authorlz- 
Ing his recovery against general con¬ 
tractor for negllgence, notwlthstand- 
ing subcontractor abandoned subcon- 
tract and general contractor con- 
tinued the work and paid subcon¬ 
tractor’s men, where wages paid and 
premiums paid on compensation pol- 
Icy in subcontractor's name were 
charged to subcontractor and em¬ 
ployee had no notlce or knowledge 
of change of his employment. 

N.T.—^Paulsen v. B:ahn, 288 N.T.S. 
622, 248 App.Dlv. 744. 

sa U.S.—^Lanza v. Carroll, C.A.Ark., 
216 F.2d 808, revetrsed on other 
grounds 75 S.Ct 804, applylng 
Missouri law—New Amsterdam 
Cas. Co. r.' Boaz-Kiel Coni^ Co., 
aCAuMo., 116 F.2d 950. ’ 

Aetna Cas. & Sur. Co. v. Manu- 
facturers Ca84 Co., IXaLA,: 


140 F.Supp. 679—Burris v. J. Ray 
McDermott & Co., D.GLa., 116 P. 
Supp. 907—Carroll v. Lanza, D.C. 
Ark., 116 F.Supp. 491, afflrmed in 
part and reversed In part on other 
grounds C.A., Lanza v. Carroll, 216 
F.2d 808, reversed on other 
grounds 76 S.Ct 804, 849 U.S. 408, 
99 L.Bd. 1183, applylng Missouri 
law—^HufCstettler v. Lion Oil Co., 
D.aArk.. 110 P.Supp. 222, af¬ 
flrmed 208 F.2d 549—Staton v. 
Heimolds Metals Co., D.CKy., 58 
F.Supp. 657. 

Ark.—^Baldwln Co. v. Maner, 273 S. 

W.2d 28, 224 Ark. 593. 

Fla.—^Brickley v. Gulf Coast Const. 

Co., 14 So.2d 265, 153 Fla. 216. 
Idaho.—^Brown v. Arrington Const. 
Co.. 262 P.2d 789, 74 Idaho 338— 
Gifford V. Nottingham, 193 P.2d 
831, 68 Idaho 330. 

La.—Sisk V. L. W. Eaton Co., App., 
89 So.2d 425. 

Md.—^Kegley v. Vulcan Rail & Const 
Co., 101 A.2d 822, 203 Md. 476. 
Mass.—Cozzo v. Atlantic Reflnlng 
Co., 12 N.B.2d 744, 299 Mass. 260. 
Mlss.—^Mosley v. Jones, 80 So.2d 819, 
224 Mlss. 725. 

Mo.—^Bunner v. Pattl, 121 S.W.2d 
158, 348 Mo. 274. 

Nev.—Slmon Service Inc. v. Mltchell, 
307 p.2d 110. 

Pa.—^Black v. Booth & Flinn Co., 66 
Dauph. 199. 

Tenn.—OorpiM Jtuis olted In Adams 
V. Hercules Powder Co., 176 S.W.2d 
819, 321, 180 Tenn. 340, 161 AL.R. 
1352. 

71 C.J. p 1628 note 41. 

Statntoxy employer 

(1) Where, under the act the Prin¬ 
cipal contractor accepts certaln pro¬ 
visione of the act and thereby be- 
comes the statutory employer of the 
employees of the subcontractor and 
as such llable for compensation, an 
employee of the subcontractor may 
not maintain an action at law for 
damages against the principal con¬ 
tractor. 

U.S.—Capetola v. Barclay White Co., 
C.C.APa., 139 F.2d 656, 153 AL.B. 
1046, certiorari denied 64 S.Ct. 989, 
321 U.S. 799, 88 L.Bd. 1087. 

•Kieffer v. Walsh Const. Co., D.C. 

- Pa., 140 F.Supp. 318—^Rivera v. 
Tumer Const Co., I>.C.Pa., 135 F. 
Supp. 653. 

N.J.—Wilson V. Faull, 141 A2d 768, 
27 N.J. 105, applylng Pennsylvania 
law. 


Pa.—^Brown v. International Scrap 
Iron & Metal Co., Com.Pl., 41 Del. 
Co. 163—^Lapes v. Pennsylvania 
Bnglneering Co., Com.Pl., 29 West 
L.J. 197. 

71 CJ. p 1528 note 41 [a]. 

(2) Agreement by subcontractor to 
provide for compensation Insurance 
does not remove statutory employer 
from protectlon of compensation act 
even though it may operate to relleve 
such employer from payment of com¬ 
pensation by placing that responslbil- 
ity on subcontractor. 

Pa.—Capozzoli v. Stone & Webster 
Engineerlng Corp., 42 A2d 524, 352 
Pa. 183. 

(8) Where New Jersey defendant 
contracted in Pennsylvania with as- 
sociatlon for repair work and sub- 
contracted part of the work in New 
Jersey and plaintiff, a New Jersey 
resident and employee of the sub¬ 
contractor, was injured by fall from 
scaffold erected by defendant plain- 
tiif was a statutory employee of de¬ 
fendant within the intent of the 
Pennsylvania compensation act 
N.J.—Wilson V. Faull, 133 A2d 695, 
45 N.J.Super. 555, reversed on other 
grounds 141 A2d 768, 27 N.J. 106. 
(4) Where wrecklng company im- 
dertook by contract to wreck certaln 
dwellings, and remove them, and en- 
gaged a trucking company to help 
haul away portions of the dwellings, 
truck drlver-employee of trucking 
company was a “statutory employee” 
of wrecklng company. within mean¬ 
ing of workmen’s compensation act 
and therefore could not maintain 
common-law action against wrecklng 
company for his injuries. 

N.J.—^Parker v. Zanghl, 131 A2d 802, 
45 N.J.Super. 167, applylng Penn¬ 
sylvania law. 

Meeting of obUgation 
In action by alleged employee of 
subcontractor against owner of prem- 
ises and power company for Injuries 
sustalned from an electrlc wlre, gen¬ 
eral contractor as third-party defend¬ 
ant had good defense to extent that it 
had met Its obllgatlon in full toward 
employee under compensation law. 

U.S.—Gallagher v. General Mach. Co., 
D.C.Pa, 9 F.R.D. 824. 

Employees eagaged ia coauaon entea- 
pxlse 

(1) Amended sectlon of workmen*s 
compensation act provlding that ali 
of general contractores and subcon^ 
tractor* s employees, engaged oa 
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'surer^i is liable for compensation under the act to 
■an employee of a subcontractor, such employee can- 
tiot maintain an action for damages against the gen- 
eral contractor. 

Thus, where the act renders the general or Princi¬ 
pal contractor absolutely liable for compensation for 
an injury to, or the death of, an employee of a sub- 
'contractor, an action for damages for such injury^^ 
•or death83 against the general or Principal contrac¬ 
tor who has caused the injury and has complied 
with, or accepted, the act may not be maintained; 
and this is the rule notwithstanding another provi- 
sion of the act which permits the maintenance of an 
action for damages against a person other than the 
employer84 or against a person not in the same em- 
ploy,36 where the injury is caused by such person, in 
the absence of a showing which takes the case out of 
the operation of the act.33 


It has been stated broadly, however, that the pro- 
vision of an act that any contractor shall, in the 
event of the subcontractor’s failing to carry work- 
men’s compensation insurance as required by the 
act, become liable for compensation does not impair 
any of the common-law rights of an employee of 
the subcontractor3 7 or relieve the general contrac¬ 
tor from liability for damages caused by his own 
negligence,33 on the theory that the purpose of such 
provision is to protect the employee of the subcon- 
tractor.33 It has been held that even where the 
subcontractor failed to procure compensation Insur¬ 
ance, thus imposing a secondary liability on the 
general contractor, the latter may not claim immuni- 
ty from a common-law action for negligence.^o 

Where by the terms of the act the principal or 
general contractor is not liable for compensation 
for an injury to, or the death of, an employee of a 
subcontractor under the particular circumstances in- 


tract Work» shall be deemed eznployed 
in same business or establishment, 
and that contractor shall secure pay- 
ment of compensation to ali such em- 
ployees» abrogates common law to ex- 
>tent of maklng all employees engaged 
in common enterprise fellow servants 
entitled to eaual beneflts under such 
act without resorting to common-law 
■action, and brlngs within its provi- 
sions all claims for compensation for 
injuries arising out of and In course 
•of employment by common employer. 
Fla.—^Frantz v. McBee Co., 77 So,2d 
796—^Tounger v. Qiller Contracting 
Co., 196 So. 690, 143 Fla. 836. 

(2) Protection of a general con¬ 
tractor’s compensation insurance ex- 
tends to all workmen on the Job 
whether or not employed Immediate- 
ly by the general contractor or em- 
iployer, at least if they are not other- 
wise protected by Insurance, and 
such general contractor or employer 
■and all persons or corporations en- 
.gaged on the Job as employees or in- 
dependent contractors are also in- 
sured and are granted immunity 
against actions at law brought by or 
in the right of other employees so 
engaged. 

Mass.—^Pimental y. John E. Cox Co., 
13 N.E.2d 441, 299 Mass. 579. 

:8l. Mass.—White v. George A. Full- 
er Co., 114 N.E. 829, 226 Mass. 1. 

71 C.J. p 1528 note 42. 

82. U.S.—^Kaufman v. Bowman, CA. 
Conn., 193 F.2d 606. 

Staton y. Reynolds Metals Co., 
D.C.Ky., 58 F.Supp. 657. 

Kan.—Whitaker y. Douglas, 292 P.2d 
688, 179 Kan. 64—HofCman y. Cuda- 
hy Packing Co., 167 P.2d 613, 161 
Kan. 345. 

Tenn.—Adams y. Hercules Powder 


Co., 176 S.W.2d 319. 180 Tenn. 340, 
151 A.Ii.R. 1352. 

71 aj. p 1629 note 43. 

Ezlstenoe of liability as deoisive 

(1) Under provisions of workmen*s 
compensation act declaring in elfect 
that an employer, within meanlng of 
act, must secure pasrment of compen¬ 
sation to its employees, and that a 
contractor who sublets work shall be 
deemed the employer of the subcon¬ 
tractor for purpose of seourlng pay- 
ment of compensation, it is not the 
proyidlng of the compensation that 
glves Immunity from suit by em¬ 
ployee of a subcontractor on theory 
that contractor is a third-party tort- 
feasor, but it is the existence of the 
liability, yel non, to secure compen¬ 
sation which gives the employer im¬ 
munity. 

Fla.—Jones y. Florida Power Corp., 
72 So.2d 286. 

(2) Where payment of compensa¬ 
tion is secured by general contractor, 
either directly or through subcon¬ 
tractor, a recoyery for injury arising 
out of and in course of contract work 
is excluslyely under compensation 
act. 

FUu—^Brickley y. Gulf Coast Const. 

Co., 14 So.2d 265, 153 Fla. 216. 
Suboontraotors not oomplyin^ wlth 
act 

Under Mlchigan law, a general con¬ 
tractor is only held to the limited em- 
ployer's liabilities under the act, and 
may not be sued in a personal injury 
action, if he lets his work to subcon- 
tractors who do not oomply wlth, or 
who are not coyered by, the act, since 
in such case he is liable for compen¬ 
sation. 

U.S.—Mlller y. J. A. Utley Const. Co., 
D.aMich,, 164 F.Supp. 138. 

83. Idaho.—GifCord v. Nottingham, 
193 P.2d 831, 68 Idaho 330. 
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Ky.—Jennings y. Vincent’s Adm’x, 
145 S.W.2d 63Z. 284 Ky. 614. 

Md.—State, to Use of Reynolds v. 
City of Baltimore, 86 A.2d 618, 199 
Md. 289. 

71 C.J. p 1529 note 44. 

Seooring of payment 
Where payment of compensation is 
secured by general contractor, either 
directly or through subcontractor, a 
recovery for death arising out of and 
in course of contract work is exclu- 
siyely under compensation act 
Fla,—^Brickley y. Gulf Coast Const 
Co., 14 So.2d 265, 153 Fla. 216. 

84. Kan.—^Hoffman y. Cudahy Pack¬ 
ing Co., 167 P.2d 613, 161 Kan. 345. 

La.—Coal Operators Cas. Co. y. Fidel- 
ity & Cas. Co. of N. T., 66 So.2d 
852, 228 La. 794. 

Md,—^tate, to Use of Reynolds y. 
City of Baltimore, 86 A.2d 618, 199 
Md. 289. 

71 C.J. p 1529 note 45. 

85. OkL—^Fox y. Dunning, 255 P. 582, 
108 Okl. 292. 

86. Md.—State y. Benjamin F. Ben- 
nett Bldg. Co., 140 A. 62, 154 Md. 
159. 

87. N.J.—Corbett y. Starrett Bros., 
143 A. 352, 105 N.J.Law 228. 

88. N.T.—Sweezey v. Are Elee. 
Const. Co., 67 N.B.2d 369, 296 N.T. 
306, 166 A.L.R. 809. 

Sher y. Roth-Schenker Corp., 72 
N.T.S.2d 684. 

71 C.J. p 1529 note 49. 

89. N.J.—Corbett y. Starrett Bros., 
143 A. 352, 106 N.J.Law 228. 

90. N.T.—Sweezey y. Are Elee. 
Const Co., 67 N.E.2d 369, 295 N.T- 
306, 166 A.L.R. 809. 

71 C.J. p 1529 note 51 [a]. 
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volved,^! as, for example, where th^ subcontractor 
pays, or secures payment of, compensation to the 
employee,®^ the right to maintain an action against 
the Principal or general contractor for his negli- 
gence or wrong has been recognized; but under 
some statutes a common-law action for damages 
against the general contractor may not be main- 
tained where the subcontractor has secured the pay¬ 
ment of compensation.^ 3 Likewise an employee of 
a subcontractor may maintain an action against the 
general contractor for an injury caused by the neg- 
ligence of the general contractor where the general 
contractor has not secured the payment of compen¬ 
sation to such employee.®^ 

Under some acts where the Principal contractor 
has rejected the provisions of the act for elective 
compensation, an employee of a subcontractor may 
maintain an action against the principal contractor 
for an injury caused by the latter,^® notwithstand- 
ing the subcontractor has accepted the act and tak- 


en out Insurance.®® 

(3) Subcontractor 

Some acts allow an action to be brought against a 
subcontractor for an Injury to the employee of the general 
contractor caused by negllgence chargeable to such sub¬ 
contractor, or for Injury to the employee of another sub¬ 
contractor; but according to other authority, a subcon¬ 
tractor Is not an ‘*other party" than the employer so as 
to permit the brlnging of a tort action against him by the 
emrpioyee of the principal contractor. 

Some acts do not prevent an action against a 
subcontractor for an injury to the employee of the 
general contractor caused by negligence chargeable 
to such subcontractor,®7 at least where the so-called 
subcontractor is in fact an independent contractor 
in so far as the control of the work is concemed,*®® 
and a subcontractor whose negligence is the cause 
of an injury to an employee of the general or prin¬ 
cipal contractor has been regarded as a “third per- 
son”®® or a person other than the employer^ witli- 
in the meaning of a provision of the act permit- 


91. XJ.S.—^Anderson v. Sanderson & 
Porter, aCJLArk., 146 F.2d 68. 

McGann v. Mosa, D.C.Va., 60 F. 
Supp. 673. 

Pa.—Same v. Baltlmore & O. Co., 
87 A.2d 264, 370 Pa. 82. 

71 CJ. p 1629 note 61. 

XndnjT xLot wdsiiig' ont of, aad in 
oonrse of, employnieiit 
U.S.—I. Du Pont De Nemours Co. 
v. Hali, CJLS.C., 237 F.2d 146. 

Abaenoe of oontraotnal relatlonahlp 
As nsed In statute making a **prin- 
cipal or Intermedlate contractor or 
subcontractor** llable for compensa¬ 
tion to employee Injured while in em- 
ploy of any of his subcontractors and 
en^agred upon subject matter of con- 
tract, Quoted words did not include 
a contractor having no contractual 
relationship with injured employee or 
his immediate or remote employer so 
as to bar suit by Injured employee 
against such owner and contractor to 
recover damages for Injuries. 

Tenn.—^Intematlonal Harvester Co. v. 
Sartain, 222 S.W.2d 854, 32 Tenn. 
App. 425. 

92. U.S.—^Lanza v. Carroll, C«A.Ark., 
216 F.2d 808, reversed on other 
grounds 75 S.Ct 804, 349 U.S. 408, 
99 L.Ed. 1183. 

Miller v. J. A. Utley Const Co., 
D.aMich., 154 F.Supp. 138. 

Ark.—^Baldwin Co. v. Maner, 273 S.W. 

2d 28, 224 Ark. 348. 

71 C.J. p 1629 note 62. 

93. Fla.—^Brlckley v. Gulf Coast 
Const. Co., 14 So.2d 265, 168 Fla. 
216. 

Seoondary UabUity 
Bven when a subcontractor under 
the Pennsylvania compensation law 
agrees to assume the compensation 


liability, the contractor is secondarily 
liable and his common-law immunity 
against suit by employee continues. 
N.J.—^Wilson V. Faull, 133 A.2d 696, 
46 N.J.Super. 666, reversed on other 
grounds 141 A.2d 768, 27 N.J. 106. 

94. Fla.—^Brlckley v. Gulf Coast 
Const Co., 14 So.2d 266, 163 Fla. 
216. 

71 C.J. p 1530 note 64. 

95. Pa.—^Roblnson v. Atlantic Eleva¬ 
tor Co., 148 A. 847, 298 Pa. 649— 
Gallivan v. Wark Co., 136 A. 223, 
288 Pa. 443. 

96. Pa.—Gallivan v. Wark Co., su¬ 
pra. 

97- U.S.—^Bagnel v. Springfleld Sand 
& Tlle Co., C.C.A,Mass., 144 F.2d 
65, certiorari denied 65 S.Ct 72, 323 
U.S. 736, 89 Ii.Ed. 689. 

Ga.—Blalr v. Smith. 41 S.B.2d 133, 
201 Ga. 747. 

Idaho.—^Brown v. Arrlngton Const 
Co., 262 P.2d 789, 74 Idaho 338. 

Kan.—^Davlson v. Martin K, Bby 
Const Co., 218 F.2d 219, 169 Kan. 
266. 

Okl.—^Parkhlll Truck Co. v. Wilson, 
126 P.2d 203, 190 Okl. 473. 

Tenn.—Olsen v. Sharpe, 235 S.W.2d 
11, 191 Tenn. 603. 

71 C.J. p 1530 note 58. 

Employee not oorered by aot 
Statute providing that where a 
general contractor is covered by the 
Massachusetts workmen’s compensa¬ 
tion act and a covered employee is 
Injured by the negligence of a sub¬ 
contractor engaged in common em- 
ployment, then the general contrac¬ 
tores insurer may not maintain in the 
name of Injured employee an action | 
against subcontractor, does not bar i 
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an employee not covered by the Mas¬ 
sachusetts act from an action of tort 
against subcontractor engaged in 
common employment. 

U.S.—^Bagnel v. Springfleld Sand & 
Tile Co., D.C.Mass., 64 F.Supp. 768. 
An. Independent contractor is not an 
“Mnployee” against whom workmen*s 
compensation act does not authorize 
action for injuries caused by his neg¬ 
ligence to general contractores em¬ 
ployee, even though independent con¬ 
tractor is in general contractor*s gen¬ 
eral employment, since “employee,** 
in such situation, means one under 
his Immediate employer*s direct su- 
pervlsion and control. 

Okl.—^Parkhlll Truck Co. v. Wilson, 
126 P.2d 203, 190 Okl. 473. 

98. U.S.—Standard Accident Ins. Co. 
V. Pennsylvania Car Co., C.C.A.Tes:.,. 
49 P.2d 78. 

Ga.—^Blair v. Smith, 41 S.B.2d 133, 
201 Ga. 747. 

99. Neb.—Sloan v. Harrlngton, 223- 
N.W. 663, 117 Neb. 809, appeal dls- 
missed and certiorari denied 50 S. 
Ct. 66, 280 U.S. 616, 74 L.Ed. 586. 

Common. employment 
Construction company which was^ 
allegedly a subcontractor on project 
on which county was the Principal, 
was a third person against whom a 
suit would lie by an employee of the 
county for Injuries occasioned by neg¬ 
ligence of the subcontractor*s em¬ 
ployee, even though the employee» 
were engaged in common employ¬ 
ment. 

Idaho.—^Brown v. Arrington Const. 
Co., 262 P.2d 789, 74 Idaho 338. 

1. Ky.—^DUlman v. John Diebold &: 
Sons Stone Co., 44 S.W.2d 581, 241. 
Ky. 631. 
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ting an action for damages against such person for 
an injury caused by him. 

The right to maintain such action is not defeated 
by another provision of the act which renders the 
Principal contractor liable for compensation to an 
employee of a subcontractor,^ but it has also been 
held that, under a provision imposing on the gen- 
eral contractor the obligation of securing equal 
benefits to the contractores and subcontractores em- 
ployees engaged in the common enterprise, the sub- 
contractor, as well as the general contractor, is im- 
mune from common-law liability to employees in- 
jured in work on the common enterprise.5 Ac- 
cording to other authority, a subcontractor is not 
an “other party** than the employer so as to permit 
the bringing of a tort action against him by an em¬ 
ployee of the Principal contractor and, under pro- 
visions of statute authorizing actions against third 
parties who are not in the same employment as the 
claimant, the representative of an employee has no 
cause of action against a subcontractor who had 
employed the employee, but who had permitted com¬ 
pensation Insurance to terminate so that under the 
compensation act the employee was an employee of 
the Principal contractor.5 

Subcontractor causing injury to employee of an¬ 
other subcontractor. The right of an employee of 


a subcontractor to maintain an action against an¬ 
other subcontractor, under the same general con¬ 
tractor, has been recognized notwithstanding the 
employee^s right to claim compensation under the 
act.® According to other authority, where injuries 
suffered by the employee of a subcontractor involve 
the negligence of employees of another subcontrac¬ 
tor under the same general contractor, the remedy 
under the workmen’s compensation act is exclusive 
since such employees, whether employed by the sub¬ 
contractor or general contractor, are deemed to be 
statutory fellow servants;*^ but such resuit follows 
only where it appears that the general contractor 
has secured pa 3 rment of workmen*s compensation ei- 
ther directly or indirectly through the subcontrac¬ 
tor,® and where the contractor and employee in- 
volved are engaged in work covered by a common 
contract.® 

While an independent contractor or subcontrac¬ 
tor engaged on a common job for a common em¬ 
ployer insured under the statute is not a “person 
other than the insured” under the compensation 
statute permitting an action at law to be brought 
against such a party,!® immtmity from suit at com¬ 
mon law does not apply where there is no common 
employer of the two independent contractors whose 
employees are involved in an accident or injury.^i 


а. Ky.—^Dlllman v. John Diebold & 
Sona Stone Co., supra. 

3. Fla,—^Tounger v, Glller Contract- 
ing Co., 196 So. 690, 143 Fla. 335. 

4. Va.—^Rea v. Ford, 96 S.B.2d 92, 
198 Va. 712. 

5. Colo.—^Hartford Acc. & Indem. Co. 
V. Clifton, 190 P.2d 909, 117 Colo. 
547. 

б. N.T.—^Portman v. Hanman Bldg. 
Corporation, 226 N.T.S. 396, 131 
Misc. 168. 

Tenn.—^McVeigh v. Brewer, 189 S.W. 

2d 812, 182 Tenn. 683. 

^^Same employ” 

Employees of separate independent 
contractors under the same general 
contractor who were engaged In per- 
forming distinet tasks for which 
they were hired, although they were 
codperating to accompllsh a Jolnt re¬ 
suit, were not persons in the **eame 
employ’* within workmen*s compensa¬ 
tion act authorizing workman injured 
by negligence or wrong of another 
not in the “same employ’' to pursue 
common-law remedy against such 
person. 

Okl.—^Rota-Cone Oil Field Operating 
Co. V. Chamness, 168 P.2d 1007, 197 
Okl. 103. 

7. Fla.—^Miami Roofing & Sheet 
Metal Co, v. Kindt, 48 So.2d 840. 
Other statemeat of mle 
The protection of a general con¬ 


tractor’s compensation Insurance ex¬ 
tende to ali workmen on the Job 
whether or not employed immediately 
by the general contractor or employ¬ 
er, at least if they are not otherwise 
protected by Insurance, and such gen¬ 
eral contractor or employer and all 
persons or corporations engaged on 
the Job as employees, independent 
contractors or subcontractors, irre- 
spective of whether such independent 
contractors or subcontractors are al¬ 
so insured, are granted immunity 
against actions at law brought by or 
in the right of other employees so 
engaged. 

Mass.—^Pimental v. John B. Cox Co., 
13 N.B.2d 441, 299 Mass. 579— 
Dresser v. New Hampshire Struc- 
tural Steel Co., 4 N.E.2d 1012, 296 
Mass. 97. 

8. Fla.—^Miami Roofing & Sheet 
Metal Co. v. Kindt, 48 So.2d 840. 

9. Mass.—Pimental v. John E. Cox 
Co., 13 N.E.2d 441, 299 Mass. 579. 

la Mass.—^Pimental John E. Cox 

Co., supra. 

11. Mass.—^Pimental v. John B. Cox 
Co., supra^ 

A gronp of indepeBdent contractors 
insured under the compensation act 
Is not an adequate substitute for a 
“common employer insured under the 
act“ whose existence under compen- 
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sation statute, gives the work as a 
whole, the character of a “common 
Job or employment" within the scope 
of which, actions at law for damages 
for injuries cannot be brought be- 
tween persons engaged thereon as 
employees or Independent contractors 
or subcontractors, even though Insur¬ 
ance in combination, covers all em¬ 
ployees on the Work which is being 
done for an owner of property. 

Mass.—^Pimental v. John E. Cox Co., 

supra. 

The erectlon of a freight texminal 
was not a “part or process in" the 
“trade or business" of freight for- 
warding company’s work but was 
''ancillary and incidental” to such 
work within compensation statute 
providing that employees of nonin- 
sured subcontractors should be cov¬ 
ered by contractor*s compensation In¬ 
surance if the subcontractor’s work 
was a part of process in the trade or 
business of the contractor and was 
not ancillary and Incidental to such 
work, 80 that freight forwarding 
comx>any was not, under compensa¬ 
tion statute, a “common employer" of 
independent contractors who erected 
terminal, with respect to right of In¬ 
jured employee of one of the contrac¬ 
tors to recover for insurer which 
compensated injured employee, from 
other contractor whose employee’s 
negligence caused the injury. 
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6 . Employee or Agent of Employer of Injnred 
Workman 

Under some acta the common-Iaw tort llabillty of an 
employee to hfs coemployee is not abrogated notwith- 
standing the employer’s liabllity for compensation; but 
by the terms of other statutee an employee of one who 
is operating under the act has no right of action against 
any agent, servant, or employee of such employer. 

Some of the acts do not abrogate the common- 
law liabllity of an employee to his coemployee^^ 
or an employee’s liability for the death of a coem¬ 
ployee, notwithstanding the employer is liable for 
compensation and provisions of the act consti- 
tuting the remedies or relief thereunder exclusive 
do not prevent an action by the employee against 
a coemployeeiB or an action by the injured employee 
against an agent of the employer.i^ So a provision 
subrogating the employer to the rights of the em¬ 
ployee against a third person does not prevent such 
action by the injured employee.^'^ 

Furthermore, such coemployee has been regarded 


as a ''third person" or "third party” against whom 
the act recognizes the right of the injured employee 
to maintain an action,^8 and a foreman under whom 
the injured employee works has been regarded as 
a "third person” within the meaning of the provi¬ 
sion of the act expressly permitting an action 
against a third person who is himself liable.^^ So 
an agent of the employer^O and an oflScer of a cor¬ 
porate employer^i is "a person other than the em¬ 
ployer” within the meaning of some statutes which 
permit the maintenance of an action against such 
person, and the chief of a municipal fire depart- 
ment has been regarded as a "party other than the 
employer” in respect of an assistant chief who was 
injured.^^ 

By the terms of some statutes, however, an em¬ 
ployee of one who is operating under the 4 Ct has 
no right of action against any agent, servant, or 
employee of such employer.23 Under a provision 
permitting, under certain circumstances, an injured 


Mass.—^Pimental v. John E. Cox Co., 
supra. 

12. Mo.—Gardner v. Stout, 119 S.W. 
2d 790, 342 Mo. 1206. 

N.J.—Stacy v. Greenbers, 88 A.2d 
619, 9 N.J. 390. 

Evans v. Bohrbach, 113 A.2d 838, 
35 N.J.Super. 260. 

Pa.—Lacarla v. Hetzel, 96 A.2d 182, 
378 Pa. 309. 

Wolford V. Chambersburff 011 and 
Gas Co., 86 Pa.Dist. & Co. 496, 8 
Lebanon 842. 

Tex.—Grandstalf r. Mercer, Clv.App., 
214 S.W.2d 183, refused no reversl- 
ble error applylngr Loulslana law. 
W.Va.—^Makarenko v. Scott, 56 S.E.2d 
88, 182 W.Va, 430—Tawney v. Klrk- 
hart, 44 S.B.2d 634, 180 W.Va. 660, 
Wls.—Severin v. Luchinske, 78 N.W. 

2d 477, 271 Wls. 878. 

71 C.J. p 1530 note 66. 

13. Conn.—Wells v. Lavitt, 160 A. 
617, 116 Conn. 117. 

Wls.—^McGonigle v. Gryphan, 229 N. 

W. 81, 201 Wls. 269. 

Besldmts of other state 
Althougrh workmen's compensation 
had been paid under New York law 
which barred recovery for death 
caused by acts of a fellow employee, 
an action could be malntained in 
Ohio for wrongtful death In Ohlo of 
New York employee, against a fellow 
employee who was also resident of 
New York, notwithstanding the full 
faith and credit clause. 

Ohlo.—^Ellls V. Garwood, App., 143 N. 
E.2d 716. 

14. Conn.—Wells v. Lavitt, 160 A. 
617, 116 Conn. 117. 

15. Cal.—Slngleton v. Bonnesen, 280 
P.2d 481, 181 C.A.2d 827, 

Pa,—Wolford v. Chambersburg Chi: 
101 C.J.S.—31 


and Oas Co., 86 Pa.Dist. & Co. 496. 
3 Lebanon 342. 

71 C.J. p 1630 note 68. 

16. TJ.S.—^Pryor v. Strawn, C.CA- 
Neb., 73 F.2d 696. 

Cal.—Thompson v. Lacey, 267 P.2d 1, 
42 C.2d 448. 

Slngleton v. Bonnesen, 280 P.2d 
481, 131 C.A.2d 327—Wallace v. Pa¬ 
cific Electric Ry. Co., 288 P. 834, 105 
C.A. 664. 

Ga.—^Echols v. C!hattooga Mercantile 
Co., 38 S.E.2d 676, 74 Oa.App. 18. 

17. N.J.—ChurchlU v. Stephens, 102 
A. 667, 91 N.J.I^aw 195. 

18. TJ.S.—^Martin v. Theockary, CAl. 
Pia., 220 P.2d 900—^Hudson v. Moon- 
ler, C.C.A.MO., 94 P.2d 182, reversed 
on other grounds 68 S.Ct. 964, 804 
U.S. 897, 82 Ii.Ed, 1422, mandate 
conformed to 102 P.2d 96, certiorari 
denied 69 S.Ct. 1037, 307 TX.S. 689, 
83 L.Ed. 1620, and Fltch v. Moonier, 

69 S.Ct. 1037, 807 U.S. 689, 83 L.Bd. 
1620. 

Fla.—Frantz v. McBee Co., 77 So.2d 
796. 

La—Vldrlne v. Solleau, App., 88 So. 
2d 77—^Klmbro v, Holladay, App., 
164 So. 869. 

Neb.—^Rehn v. Bingaman, 86 N.W.2d 
866, 161 Neb. 196, appeal dlsmissed 

70 S.Ct 79, 388 U.S. 806, 94 L.Ed. 
488, rehearlng denied 70 S.Ct. 167, 
338 U.S. 882, 94 L.Ed. 541, motion 
overruled 40 N.W.2d 678, 162 Neb. 
171. 

71 C.J. p 1530 note 71. 

13. N.J.—Camrchlll v. Stephens, 102 
A 667, 91 N.XLaw 196. 

20. CaL—Wallace v, Pacific Electrio 
Ry. Co., 288 P. 884, 106 C.A 664. 

General maaager 

Employer's general manager was 
not such an identlcal party with the 
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employer as to prevent maintenance 
of an action against hlm indlvidually 
for a wlllful assault on an employee 
whose only remedy against the em¬ 
ployer was under the workmen's 
compensation act. 

Ga.—Gay v. Greene, 84 S.B.2d 847, 91 
Ga.App. 78—^Bchols v. Chattooga 
Mercantile Co., 88 S.B.2d 676, 74 Ga. 
App. 18. 

21. Mlch.—Webster v. Stewart, 177 
N.W. 280, 210 Mlch. 13. 

Fresldent and majority stookholder 
Occupant of truck owned by Cor¬ 
poration would not be precluded from 
sulng president and majority stock- 
holder of Corporation indlvidually for 
Injuries sustalned in accident alleged- 
ly caused by negligence of driver, 
a Corporation employee, by fact that 
he was an employee of the Corpora¬ 
tion and recelving workmen*a com¬ 
pensation for his injuries, if the driv¬ 
er at time of accident was in fact 
the personal agent or employee of the 
president and majority stockholder. 
Mo.—^Leidy v. Taliaferro, 260 S.W.2d 
604. 

22. Mlnn.—Behr v. Soth, 212 N.W. 
461. 170 Mlnn. 278. 

23. U.S.—^Doane v. E. L DuPont De 
Nemours & Co., C.AVa., 209 F.2d 
921—Ohlhaver v. Narron, GAN.C., 
196 P.2d 676. 

Idaho.—^White v. Ponozzo, 291 P.2d 
848, 77 Idaho 276. 

111.—0*Brlen v. Rautenbush, 189 N.B. 
2d 222, 10 I11.2d 167. 

Hayes v. Marshall Fleld & Co., 
115 N.E.2d 99, 361 lllApp. 829— 
Kenney v. Mozln, 54 N.E.2d 861, 823 
IlLApp. 20. 

Apparently contra Botthof r. 
Fenske,- 280 IllApp. 862. 

Mass.—Wechsler v. Llner,^ jL02 NJB.2d 
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cmployee to bring an action against another not i tained when,^^ and only when,25 such other is not 
in the same employ, such an action may be main- | in the same employ. Where the act denies the 


92, 828 Mass. 152—ThomfiUB ▼. Frltz, 
63 N.E.2d 357, 818 Mass. 622— 
Murphy v. Miettinen, 59 N.B.2d 262, 
317 Mass. 633—Caira v. Calra, 6 N. 
E.2d 431, 296 Mass. 448. 

N.C.—^Warner v. Leder, 69 S.B.2d 6, 
234 N.C. 727. 

Ohlo.—Galllck v. Ott, App., 61 NJS3.2d 
404—^Rosenberg^er v. L^Archsr, 

App„ 31 N.B.2d 700. 

Or.—^Kowcun v. Bybee, 186 P.2d 790, 
182 Or. 271. 

Tenn.—Majors v. MoneymaJter, 270 
S.W.2d 328, 196 Tenn. 698. 

Tex.—^Haynes v. Taylor, Coxn.APp., 36 
S.W.Sd 104, rebeaiingr denied Com. 
App., Haynes v. Taylor, 88 S.W.2d 
1101 . 

Grandstaffi v. Mercer, Civ.App., 
214 S.W.2d 133, refused no reversl- 
ble error—Faulkner v. Kleinman, 
Civ.App., 168 S.W.2d 891, error re- 
fnsed. 

Va.—Phillips v. Brinkley, 72 S.E.2d 
339, 194 Va. 62—Coker v. Gunter, 
63 S.B.2d 16. 191 Va. 747—PeitU: v. 
Chalkley, 38 S.B.2d 73, 186 Va. 96— 
Nolde Bros. v. Chalkley, 85 S.S1.2d 
827, 184 Va. 553, adhered to Feitisr 
V. Chalkley, 88 S.B.2d 73, 186 Va. 
96. 

W.Va.—Crawford v. Parsona, 92 S.B. 
2d 913. 

71 C.J. p 1630 note 76. 

Excluslve remedy 
Where employee was injured in coi- 
lision with co-employee and em- 
ployee*s injuries were compensable 
under workmen's compensation law, 
compensatlon was the exclusive rem¬ 
edy available and employee had no 
election of remedies as between com¬ 
pensation and personal injury action. 
Idaho.—^White v. Ponozaso, 291 P.2d 
848, 77 Idaho 276. 

Ferson oonduotintf husliLess 

(1) The phrase "'those conductlnsr 
his business” as used in provlsion of 
workmen*s compensation law that 
employer who accepts compensation 
provialons shall secure payment of 
compensation to his employees and 
that while such securlty remalns in 
force he or those conductlng his busi- 
ness shall only be liable to any em¬ 
ployee who elects to come under law 
for injury or death by accident to ex- 
tent specifled in law, includes any 
person who, as an employee of a 
covered employer, was performlng’ 
any work incident to employer’s busi- 
ness, refirardless of whether employed 
In a menial, supervlsory, or man- 
agerial capacity. 

S.C.—^Nolan v. Daley, 78 S.B.2d 449, 
222 S.C. 407. 

<2) Phrase *'those conductlnsr his 
business*’ as used in provlsion of 
South Carolina workmen's compensa¬ 
tion act relatlns: to extent of llabllity 
of employer or those conductlnsr his 


business Included crane-operator who 
Injured fellow employee. 

U.S.—^Bums V. Carolina Power & 
Llght Co., C,A.S.C.. 193 P.2d 626, 
certiorari denied 73 S.Ct. 103, 344 
U.S. 863, 97 L.Ed. 669. 

(3) An odicer or ag^ent of a Cor¬ 
poration, who is acting within scope 
of his authority for and on behalf 
of Corporation, and whose acts are 
such as to render Corporation liable 
therefor, is among those conducting 
business of Corporation, within pur- 
view of Immunity clause of compen- 
sation act, and entitled to immunity 
It glves. 

N.C.—Warner v. Leder, 69 S.E.2d 6, 
234 N.C. 727—Essick v. City of 
Lexington, 60 S.E.2d 106, 232 N.C. 
200 . 

Master of vessel 

The provlsion in Longshoremen*s 
and Harbor Workers’ Compensation 
Act provldlng for ineligibillty of 
master of vessel for compensation 
was not Intended to, and do es not, af- 
fect unrelated matters such as priv- 
Ity of Principal and agent in their 
relation to the fellow employees and 
immunity from liability for injuries. 
Wash.—Ginnis v. Southerland, 818 P. 
2d 676, 60 Wash.2d 667. 

ZSztrahaKardous ‘'employment” 

Under provlsion of workmen’s com¬ 
pensation act that no actions niay 
be brought against any workman as 
a third person if at time of accident 
workman was in course of extra- 
hazardous employment, use of word 
**empl 03 mient’* was not intended to 
restrlct proviso to actions resulting 
dlrectly from relationship of employ¬ 
er and employee, slnce word **employ- 
menf' in compensation act is synony- 
mous with industry, occupatlon, 
work, and business and is used inter- 
changeably with those terms. 

Wash.—WeifEenbach v. City of Seat- 
tle, 76 P,2d 689, 193 Wash. 628. 

a4bi Okl.—^Dolese Bros. v. ToUett, 19 
P.2d 670, 162 Okl. 158. 

71 0,0*. p 1630 noto 77. 

25. U.S.—Ohlhaver v, Narron, CmA 
N.C., 196 F.2d 676. 

Or.—^Kowcun v. Bybee, 186 P.2d 790, 
182 Or. 271. 

71 CJ, p 1531 note 78. 

Person other than employer 

Compensation act provlsion glving 
Injured employee or his personal rep- 
resentative rlght to recover daznages 
for such injury, loss of servlce, or 
death from any *1;>erson other than 
employer” means any other person or 
party who is a stranger to employ¬ 
ment but whose negligence contrlb- 
uted to Injury and does not authorize 
Injured employee to malntain action 
at law against offlcer, agent, or em- 
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ployee conducting business of employ¬ 
er whose negligence caused injury. 
N.C.—^Warner v. Leder, 69 S.E.2d 6, 
234 N.C. 727, overruling Tscheiller 
V. National Weavlng Co., 199 S.E. 
623, 214 N.C. 449. 

Fersons hbld not In same employ 
Or.—Walt er v. Turtle, 29 P.2d 617, 
146 Or. 1. 

Xh Kew Tork 

(1) By express provlsion of the 
statute, the right to compensation is 
the exclusive remedy of an employee 
when he is injured by the wrong of 
another in the same employ, and the 
accident happened within the scope 
of the injured employee*s employ¬ 
ment. 

N.J.—Stacy v. Greenberg, 88 A.2d 619, 
9 N.J. 390, applying law of New 
York. 

N.T.—Traynor v. Plattsburgh Coop. 
G. L. F. Service, 161 N.Y.S.2d 864, 
2 AD.2d 617, appeal denied 154 N.Y. 
S.2d 432, 2 A.D.2d 796—Roberts v. 
Gagnon, 149 N.Y.S.2d 743, 1 AD.2d 
297—Cunningham v. Mark Rafal- 
sky & Co., 121 N.Y.S.2d 207, 281 
App.Dlv. 609, afflrmed 117 N.B.2d 
903, 306 N.Y. 712—^Kincer v. Kincer, 
118 N.Y.S.2d 325, 280 App.Div. 860, 
appeal denied 115 N.Y.S.2d 664, 280 
App.Div. 909—^Rltornato v. Schuth, 
106 N.Y.S.2d 630, 278 App.Div. 996 
—Olmsted V. Teal, 90 N.Y.S.2d 26, 
276 App.Div. 887—^Mazarredo v. 
Levine, 80 N.Y.S.2d 237, 274 App. 
Div. 122—Behan v. Maleady, 292 N. 
Y.S. 640, 249 App.Div. 912. 

Favale v. Jackson, 163 N.Y.S.2d 
438, 8 Mlsc.2d 143—^Klein v. Coletta, 
160 N.Y.S.2d 662, 3 Misc.2d 26— 
Pantolo V. Lane, 56 N.Y.S.2d 227, 
186 Misc. 221—^Puccio v. Carr, 31 
N.Y.S.2d 806, 177 Misc. 706, afflrmed 
33 N.Y.S.2d 684, 263 App.Div. 1042 
—Schwartz v, Forty-Second St, M. 
& St N. A. Ry. Co., 22 N.Y.S.2d 
762, 176 Misc. 49—Fellows v. Sey- 
mour, 13 N.Y.S.2d 803, 171 Misc. 
833, reversed on other grounds 19 
N.Y.S.2d 960, 269 App.Div. 966. 
Contra Hali v. Hili, 286 N.Y.S. 816, 
168 Misc. 341. 

Mlttman v. Meyerson, 19 N.Y.S.2d 
675. 

(2) Employee may not waive right 
to compensation, in order to bring 
personal Injury action against fellow 
employee merely because he was an 
Infant. 

N.Y.—Traynor v. Plattsburgh Coop. 
G. L. F. Service, 161 N.Y.S.2d 864, 
2 A.D.2d 617, appeal denied 164 N.Y. 
S.2d 432, 2 A.D.2d 795. 

(3) In determining meaning of 
term in the same ”employ” as used 
in section of the workmen’s compen- 
satlon law barring employee’s right 
of action for Injuries resulting from 
negligence of another in the same 
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right to bring an action except as provided in the 
act, an action by an injured employee against a 
superintendent under whom such employee worked 
has been dismissed on the ground that it was not 
shown that the case was within one of the excep- 
tions.2® 

A provision barring an action by an injured em¬ 
ployee against his fellow employee for damages 
resulting from the latter^s negligence applies only 
when the negligence of a fellow employee was the 
sole proximate cause of the injury or death;^^ 
and if the negligence of a third-party defendant was 
a proximate cause of the accident, defendant is lia- 
ble even though the negligence of a fellow employee 
of deceased was a concurrent proximate cause, as 
discussed supra § 984. In order to render applica- 
ble a provision of the workmen’s compensation law 
barring an employee*s action for an injury result¬ 
ing from negligence of another in the same "em- 
ploy,” the employee must have sustained an injury 
in the course of his emplo 3 rment and the coem- 
ployee causing the injury must have been in the 
course of his employment by the same employer.28 
If the injured employee was not in the course of 
employment at ±e time of the accident, so that it 
would not be compensable under the statute, he may 


recover against a fellow employee whose negligence 
caused the accident^^ 

The workmen's compensation law does not af- 
ford a defense based on the exclusive remedy of 
compensation provided for one injured by the neg¬ 
ligence or wrong of another in the same employ, 
to the perpetrator of an assault arising out of a 
quarrel between coemployees relating to matters 
connected with the employment, although the claim- 
ant’s injuries might be compensable as an indus- 
trial accident so far as the employer is concemed.8® 
The statute does not fumish a defense to one guilty 
of intentional tort as distinguished from mere care- 
lessness.31 It has been held that a defense that 
plaintiff and defendant are coemployees may not 
be raised where the liability of defendant, consti- 
tuting the basis of the action, is statutory and not 
dependent on any wrongdoing or negligence imder 
the workmen^s compensation law.82 

f. Vessd 

Under provisione of statute permitting an action 
against a third person Ilable for the Injury, a vessei 
owned by one other than an Independent contracting 
stevedore by whonr the Injured employee was employed 
may be treated as a ‘'third person,*’ and the employee 
may proceed against such vessei where the vessei would 
otherwise be Ilable. 


“employ** and providing a right of 
action against another not In the 
same “employ/* purpose and effect 
of the law as a whole must be con- 
sidered; word **employ** as so used 
has merely ordlnary and usual mean- 
ing as synonymous with “employ¬ 
ment** 

N.T.—^D*Agostino v, Wagenaar, 48 
N.T.S.2d 410, 183 Mlsc. 184, afflrmed 
51 N.T.S.2d 756, 268 App.Div. 912, 
appeal denied 52 N.Y.S.2d 784, 268 
App.Div. 986. 

(4) Defendant held not coemployee 
of plaintiff so as to restrict remedy 
to workmen*s compensation. 

N.T.—^Pucclo V. Carr, 33 N.T.S.2d 684, 
263 App.Div. 1042. 

(5) Under earller statutory provl- 
sions some declslons held that an In¬ 
jured employee could bring an action 
at law against a coemployee. 

N.T.—Galottl V. Deansboro Supply 
Co., 289 N.T.S. 535, 248 App.Div. 20. 
71 C.J. p 1531 note 79 [a]. 

26. Wash.—Perry v. Beverage, 214 
P. 146, 121 Wash. 652. 

71 C.J. p 1531 note 80. 

27. N.T.—Caulfleld v. Elmhurst Con¬ 
tracting Co., 63 N.T.S.2d 25, 268 
App.Div. 661, afflrmed 62 N.E.2d 
237, 294 N.T. 803. 

Pavale v. Jackson, X63 N.T.S.2d 
438, 8 Misc.2d 143. 

28. N.T,—^Bilonos v. Sparano, 142 N. 
T.S.2d 8, 286 AppJOlv. 914. 


Pantolo V. Lane, 66 N,T.S.2d 227, 
185 Mlsc. 221—^D*Agostino v. Wage- 
naar, 48 N.T.a2d 410, 183 Mlsc. 184, 
afflrmed 61 N,T.S.2d 766, 268 App. 
Div. 912, appeal denied 52 N.T.S.2d 
784, 268 App.Dlv. 986. 

Use of employee’# oar 

(1) Where motorist was giving a 
fellow employee a ride in motorist*s 
own car, not as a duty but as a favor, 
such ride was not an incident of the 
employment and motorist and guest 
were not “In the same employ** with¬ 
in meaning of provision of workmen’s 
compensation law denying recovery 
for injury due to negligence of an¬ 
other **in the same employ.** 

N.T—Philips V. D*Angelo, 37 N.T.S. 

2d 108. 

(2) Where employee, who was rid- 
ing In automobile owned and drlven 
by superior coemployee, was killed 
through negligence of coemployee in 
operatlng automobile while both were 
engaged in maklng trlp in Service 
of employer, action for such negli¬ 
gence could be maintained against 
driver, notwithstanding decedent*s 
dependents had received compensa¬ 
tion under wor]anen’s compensation 
law. 

Ohio.—^Morrow v. Hume, 3 N.E.2d 39, 
131 Ohio St. 319. 

Tamperlng with safety devloes 

If offlcers, directors, and stockhold- 
ers of corporate employer had acted 
outslde scope of thelr authorlty in 
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tampering with safety devices on 
power press operated by workman, 
the workmen*s compensation law 
would not be a bar to a common-law 
action agrainst them for injuries sus¬ 
tained by workman. 

N.T.—Artonio v. Hirsch, 163 N.T,S.2d 
489, 3 A.D.2d 939. 

29. Mass.—^Donovan v. Johnson, 16 
N.E.2d 62, 301 Mass. 12. 

N.T.—Parisi v. Langston, 138 N.T.S. 
2d 178, 285 App.Div. 483. 

Miano v. Schneider, 148 N.T.S. 
2d 340, 1 Misc.2d 1039, afflrmed 162 
N.T.S.2d 644, 3 A.D.2d 900, afflrmed 
171 N.T.S.2d 857, 4 N.T.2d 732, 148 
N.B.2d 907. 

Silis V. Wert, 139 N.T.S.2d 132. 
Departnre from oonrso of employ- 
ment held not shown 
Idaho.—^White v. Ponozzo, 291 P.2d 
843, 77 Idaho 276. 

Mass.—^Murphy v. Miettlnen, 59 N.E. 
2d 252, 317 Mass. 633. 

30. N.T.—^Mazarredo v. Levine, 80 
N.T.S.2d 237, 274 App.Div. 122. 

31. NT.—^Berenberg v. Park Memo- 
rial Chapel, 142 N.T.S.2d 845, 286 
App.Div. 167—^Mazarredo v. Levine, 
80 N.T.S.2d 237, 274 App.Div. 122. 

Mazarredo v. Levine, 76 N.T.S.2d 
826, 190 Misc. 951, afflrmed 80 N.T. 
S.2d 237, 274 App.Div. 122. 

32. NT.—Pucclo V. Carr, 83 NT.S.2d 
684, 263 App.Dlv. 1042. 
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Under the provision of the federal Longshore- 
men’s and Harbor Workers' Compensation Act per- 
mitting an action against a third person liable for 
the injury, a vessel owned by one other than an 
independent contracting stevedore by whom the 
injured employce was employed may be treated as 
a “third person,” and the employee may proceed 
against such vessel where such vessel would other- 
wise be liable, notwithstanding the provision of 
the act making the liability of the employer for 
compensation under the act exclusive.^^ However, 
a vessel owned by the employer of a stevedore who 
is injured while at work on such vessel is not a 
“third person” within the meaning of such provi¬ 
sion, and in such case the provision for exclu- 
sive liability prevents a proceeding against the ves- 
sel.86 

§ 986. Liability of Third Person Dependent 
on Phace of Injury 

Where so provlded by statute, a negligent third 
party responsible for injuries to a workman may not be 
sued at common law where such‘party, or his workman 
causing the injury was, at the time thereof, on premises 
over which he had Joint supervislon and controi with 
the employer of the injured workman, where the third 
party and the workm‘an’8 employer were engaged in 
furtherance of a common enterprise or in the accom- 
plishment of the same or related purposes, and where 
the third party was, at the time, an employer subject to 
the compensation act. 

Under some statutes an injured workman may 
not sue a negligent third party at common law where 
such party or his workman causing the injury was, 
at the time of the injury, on premises over which 


he had joint supervision and controi with the em¬ 
ployer of the injured workman, where the third 
party and the workman^s employer were engaged 
in furtherance of a common enterprise or in the 
accomplishment of the same or related purposes, 
and where the third party was, at the time, an 
employer subject to the compensation act.37 The 
term “joint supervision and controi” within such 
a statute means more than a mere right of super¬ 
vision as to results, and means an active partici- 
pation in the work at hand;^^ and the term “prem¬ 
ises” as used in the statute should not be confined 
within a small perimeter, but“ should be extended 
to the entire area wherein the work resulting in 
injury was in progress.39 In order to become “en¬ 
gaged in the furtherance of a common enterprise,” 
within the statute, it is not essential that the work- 
men formally enter into an agreement to that ef- 
fect; it is only necessary that they occupy the same 
premises and perform component parts of a general 
undertaking.^^ The statute is applicable to an ac¬ 
tion at law to recover damages for assault and bat- 
tery^i 

In a few States there were formerly in effect 
provisions permitting an injured employee or the 
dependents of a deceased employee to maintain an 
action against a person not in the same employ 
for an injury or death which occurred away from 
the piant of the employer, but denying the right 
to maintain such action where the injury occurred 
at such plant42 Such a provision was required to 
be given the same liberal construction in favor of 


33. U.S,—Guerrido v. Alcoa S, S. Co., 
C.APuerto Rico, 234 F.2d 349. 

.Easrle Indem. Co., to Use of Beall 
V. U. S. Lines Co., D.OMd., 86 F. 
Supp. 949. 

71 C.J. p 1631 note 89. 

34. U.S.—The Pacific Pine, D.C. 
Wasb., 31 F.2d 152. 

35. U.S.—Smith v. The Mormacdale, 
C.APa., 198 !F.2d 849, certiorari de- 
nied 73 S-Ct 648, 346 U.S. 908, 97 
L.Ed. 1844—Samuels v. Munson S. 
S. Line, C.C.APla., 63 F.2d 861. 

36. U.S.—Smith v. The Mormacdale, 
CA.Pa., 198 F.2d 849, certiorari de- 
nied 73 S.Ct 648, 845 U.S. 908, 97 
L.Ed. 1844—Samuels v. Munson S. 
S. Line, CCJLFla., 68 F.2d 861. 

37. Or.—Johnson v. Timber Struc- 
tures, Inc., 281 P.2d 723, 203 Or. 670 
—^Kosmecki v. Portland Stevedor- 
Ingr Co., 228 P.2d 1036, 190 Or. 86— 
Atkinson v. Fairview Dairy Farms, 
222 P.2d 732, 190 Or. 2—Brown v. 
Underwood Lumber Co., 141 P.2d 
627, 172 Or. 261—^InwaJl v. Trans- 
pacffl-^ Lumber Co., 108 P.2d 622, 
165 Or. 560. 


Turtheianoe of oommoii enterprise 
held not shown 

Or.—^Hensler v. City of Portland, 818 
P.2d 818. 

38. Or.—Johnson v. Timber Struc- 
tures, Inc., 281 P.2d 723, 203 Or. 
670. 

Provision held InappUoable 
Where defendant sold sawdust to 
workman's employer and delivered it 
by truck within employei^s piant, 
where it was inspected and accepted 
by workman who, after unloadingr, 
placed it in process, defendant was 
not engagred in the same enterprise 
or project as employer and had not 
Joint supervision and controi with 
employer over premises, and work¬ 
man could, despite statute limltlner 
right of workman to sue negligent 
third parties under certain oircum- 
stances, sue defendant for injuries al- 
legedly sustained through negllgence 
of defendanfs truck driver. 

Or.—Johnson v. Timber Structures, 
Inc., supra. 

39. Or.—Kosmeokl v. Portland Steve- 
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doring Co., 228 P.2d 1035, 190 Or. 
85. 

Highway 

Where plaintifPs employer and de- 
fendants were separately engaged in 
business of haullng logs over the 
Oregon coast highway and all parties 
concerned were subject to workmen’s 
compensation law, the highway did 
not constitute "premises" within 
compensation law precluding a third 
party action when parties are en¬ 
gaged in common enterprise and have 
controi of premises where Injury oc¬ 
curred so as to preclude plalntiff 
from malntaining action against de- 
fendants for Injuries resulting from 
defendants' negllgence on the higli- 
way. 

Or.—^French v. Christner, 143 P.2d 
674, 178 Or. 158. 

40w Or.—^Inwall v. Transpacific Lum¬ 
ber Co., 108 P.2d 622, 166 Or. 660. 

4L Or.—Atkinson v. Fairview Dairy 
Farms, 222 P.2d 732, 190 Or. 2. 

49. Or.—Walter v. Turtle, 29 P.2d 
617. 146 Or. 1. 

71 C.J. p 1632 notes 98-96. 
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the employee as was given to any other part of 
the compensation act>3 

While the question as to .what constitutes “the 
piant of 'the employer” within the meaning of such 
a provision was. goveraed by the lerms of the act 
where it defined what such “piant” shall include,^^ 
in some of the cases certain general rules were laid 
down in construing the provision in question, and 
the view was taken that the boundaries of the 
*‘plant” must be inflexible and limited.^5 Sq the 
right of control over the place where the injury 
pccurred was held important,^® and it was assert- 
ed that the “piant” did not include more than that 
part of the employer’s fixed property of which he 
had exclusive control,that it did include a 
place which was a part of the fixed property of 
the employer, where, in so far as the operations in- 
volved were concemed, the employer had exclusive 
control and could provide means for the protec¬ 
tiori'of his employees,^® regardless of whether the 
place was actually on the real estate of another 
than the employer.'*® 

In respect of a public Street or highway, the 
“piant” of an employer did not include that por- 
tion in which the traveling public had at least 

b, ElecHon 

§ 987. In General 

Uniess provlded otherwlse by statutory or constitu* 
tional provisfon, an employee Injured under such clrcum- 
stances as to afford him a right to compensation as 
against his employer, and also to Impose a llablllty in 
damages on a third person, Is not requlred to elect 
whether he wlll seek compensation or damages, and the 
fact that he has recelved compensation under the act, 
or settied a claim therefor, does not prevent the maln- 
tenance of an action against the third-party tort-feasor. 


equal rights with the employer and over which the 
employer had no oversight and no means of pro- 
tecting his employees from the negligent or wrong- 
ful acts of third persons,®® and did not include 
that portion which was reserved and kept open 
for the use of the public but the mere fact 
that the place in question was within the limits of 
a dedicated Street did not prevent such place from 
being a part of the “piant” of an employer so as 
to exclude an action against a third person where 
the employer had exclusive control of such place 
in so far as the operations involved were concemed 
and could provide means for the protection of his 
employees.®® 

The “piant” of a municipal Corporation which was 
an employer included a particular portion of the 
Street or highway where in respect thereof it had 
control, could, for purposes of repair, exclude the 
public therefrom, and could take the steps neces- 
sary to insure the safety of its employees while 
engaged thereon.®® As affecting the right to bring 
an action against a third person, the court refused 
to construe the act as requiring a determination 
that the “pianti' of the employer accompanied the 
employee wherever he would go to perform Serv¬ 
ices for his employer.®^ 


By the provisions of some compensation acts, 
presently or formerly in force, an employee in¬ 
jured under such circumstances as to afford him 
a right to compensation as against his employer, 
and also to impose a liability in damages on a third 
person, hais a right to elect whether he will seek 
compensation or damages;®® he cannot recover both 


43. Wash.—^cott v. Pacific Ware- 
house Co., 255 P. 138, 143 Wash. 
245. 

71 C.J. p 1532 note 96. 

44. Mont—^Black v. Northern Pac. 
By. Co., 214 P. 82, 66 Mont 538. 

71 C.J. p 1682 note 97. 

45. Wash.—^Bums v. Jones, 216 P. 2, 
126 Wash. 887. 

46. Wash.—Scott v. Pacific Ware- 
house Oo., 265 P. 188, 143 Wash. 
245. 

71 C.J. p 1582 note 1. 

47. Wash.—^Mathewson v. Olmstead, 
218 P. 226, 126: Wash. 269--Carlson 
V. MocJe, 178 P. 637. 102 Wash. 667, 
reheard 176 P. 2, 104 Wash. 691. 

48. Wash.—^Boronsrhs v. navis, 210 

P. 196, 121,Wash. 567. . 

71 C.J. p 1632 hote~3. 


49. Wash.—^Boroughs v. Davis, su¬ 
pra. 

71 C.J, p 1682 note 4. 

50. Wash,—Carlson v. Mock, 173 P. 
687, 102 Wash. 667, reheard 176 P. 
687, 104 Wash. 691. 

71 C.J. p 1638 note 6. 

61. Wash.—^Burns v, Johns, 216 P. 2, 
126 Wash. 887. 

71 C.J..P 1633 note 6. 

62. Wash.—^Borougrhs v. Davis, 210 
P. 196, 121 Wash, 667. 

53. Wash.—^Zenor v. Spokane & I. £3. 

R. Co., 186 P. 849. 109 Wash. 471. 

71 C.Jr. p 1533 note 8. 

64. U.S.—^Martin v. Matson Nav. Co., 
D.C.Wash„ 244 F. 976. 

71 aj. p 1533 note 9. 

66. U.Si»—^Fontana v. Grace Line, C. 
A.N.T., 205 F.2d 161, certiorari de- 
nied Fontana v. Huron Stevedorincr 
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Corp., 74 S.Ct 137, 346 U.S. 886, 98 
L.Ed. 390. 

Czapllcki V. The Hoegrh Silver- 
cloud, D.C.N.T., 183 F.Supp. 868— 
Ea^rle Indem. Co. to Use of Beall 
V. U. S. Lines Co., D.C.Md., 86 F. 
Supp. 949. 

Ariz,—State ex rei. Industrial Com- 
mission v. Pressley, 260 P.2d 992, 
74 Ariz. 412—^Pressley v. Industrial 
Commission, 236 P.2d 1011, 73 
Ariz. 22. 

D.C.—Chapman v. Orifflth-Consumers 
Co., 107 F.2d 263, 71 App.D.C. 64. 

Fla.—Lovejoy Co. v. Ackis, 16 So.2d 
297, 163 Fla. 876. 

Md.—Standard Wholesale Phosphate 
& Acid Works v. Btikert Terminals 
Corp., 65 A.2d 804, 193 Md. 20. 

Mo.—Giambelluca v. Thompson, Gen¬ 
eral Acc. Fire & Life Assur. Corp., 
Intervenor, 288 S.W.2d 531, apply- 
ins: Texas law. 
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damages and compensation,^® cannot elect to take 
compensation and also to bring an action against 
a third person,^'^ and cannot proceed concurrently 
at common law for damages and under the compen¬ 
sation act for compensation.®s It has been stated 
broadly that when a binding election is made it is 
final.®^ 

Even, however, where an election is provided for, 
the employer or insurer may, under some acts, 


prosecute an action against the person liable for 
the injury notwithstanding the person entitled has 
elected to take compensation, as discussed supra 
§ 992, and such person may be entitled to a benefi- 
cial interest in the amount recovered in excess of 
the amount of compensation, as discussed infra § 
1040; and under such an act, according to some 
cases, the fact that the employee or the dependents 
of a deceased employee have proceeded to obtain 


N.Y.—Skakandy v. State, 66 N.T.S.2d 
99, 188 Misc. 214, afiOLrmed 80 N.T.S. 
2d 849, 274 App.Dlv. 163, afBnned 
84 N.E.2d 804, 298 N.Y. 8S6. 

Vt.—Lalrd v. State of Vermont High- 
way Dept, 20 A.2d 666, 112 Vt. 67. 
Wash.—^Jewett v. Kerwood, 263 P.2d 
830, 43 WaslL2d 691—Gephart v. 
Stout, 118 P.2d 801, 11 Wash.2d 184. 
71 C.J. p 1633 note 11. 

Election to pursue third person as 
waiver of right to claim compensa¬ 
tion see supra SS 893-398. 

Bffect of employer’s or Insurei^s fail- 
ure or refusal to sue see infra S 
1004. 

Zdheral oonstrootioii 

Massachusetts workmen*s compen¬ 
sation act provision reQulring claim- 
ant to elect between right to compen¬ 
sation and right to enforce third per- 
son’s legal liabllity for the compen¬ 
sabis injury and giving compensation 
carrier right to enforce third person*s 
legal liabillty should be llberally con- 
strued to accomplish the purpose for 
which it was enacted. 

U.S.—Hobart v. 0’Brlen, C.A.Ma8S., 
243 P,2d 735. 

Oauses to which appUoahle 

Sectlon of workmen*s compensa¬ 
tion law entltllng workmen entitled 
to compensation through injuries 
caused by wrong of one not in same 
employ to elect whether to take com¬ 
pensation or pursue remedy against 
such other has reference only to caus- 
es arising at law which are not abro- 
gated by the workmen’s compensa¬ 
tion law. 

Okl.—Mld-Contlnent Plpe Line Co. v. 
Wilkerson, 193 P.2d 686, 200 Okl. 
335. 

56. U.S.—^Fontana v. Grace Line, 
Inc., C.A.N.Y., 206 F.2d 151, certi¬ 
orari denied Fontana v. Huron 
Stevedoring Corp., 74 S.Ct. 137, 346 
U.S. 886, 98 L.Bd. 390—Currant v. 
Eastem S. S. Lines, C.A.]!ifass., 170 
F.2d 148—Toomey v. Waterman S. 
S. Corp., C.C.A.N.Y., 123 F.2d 718. 

Davls V. U. S. Lines Co., D.C.Pa., 
163 F.Supp. 912, aihrmed, G.A., 253 
F.2d 262—Czaplicki v. The Hoegh 
Silvercloud, D.C.N.Y., 133 F.Supp. 
358. 

Ariz.—State ex rei. Industrlal Com- 
mission v. Pressley, 250 P.2d 992, 
74 Arlz. 412—^Pressley v. Industrlal 


Commisslon, 236 P.2d 1011, 73 Ariz. 
22 

D.C.—Moore v. Hechlnger, 127 P.2d 
746, 76 U.S.APP.B.C. 391. 

Mass.—Petition of Nealon, 184 N.K2d 
886, 334 Mass. 218. 

71 C.J. p 1684 note 12. 

Beim1nLr8emen.t 

Under statute reauiring injured 
workman to elect whether to pursue 
tort remedy against third persons 
liable or to take compensation under 
act and providing, in such instance, 
that his cause is to be asslgned for 
benefit of accident fund, where, after 
workman ha fl received compensation 
for loss of time and medical expens¬ 
es, he commenced and settled Injury 
action against third party, purported 
election to take compensation was in- 
elfectlve and he was reaulred to re- 
imburse department of labor and In¬ 
dustries for ali compensation re¬ 
ceived and not merely for payment 
received out of accident fund. 

Wash.—State v. Owen, 311 P.2d 416, 
60 Wash.2d 86L 

Injury ooimeoted wlth employmeut 
Injury sustalned by foreman of 
company which was employed by rall- 
road to operate certain of its coal 
docks, in stepping through hole in 
fioor of pumphouse owned by railroad 
but controlled by company under its 
contract, was resuit of a cause “di- 
rectly connected with his regular em- 
ployment,” within meaning of provi¬ 
sion of Montana workmen’s compen¬ 
sation act permitting recovery for in¬ 
juries against a third-party tort-feas- 
or in addition to receiving compensa¬ 
tion If cause of injury has no “direct 
connection wlth the regular employ- 
ment," so as to preclude foreman 
from recovering from railroad after 
acceptance of beneflts from company 
under the compensation act. 

U.S.—Sullivan v. Northern Pac. Ry. 
Co., D.C.Minn., 24 F.Supp. 822, af- 
firmed, C.C.A., 104 F.2d 617. 

57. U.S.—^Freader v. Citles Service 
Transp. Co., D,C.N.Y., 14 F.Supp. 
466. 

Ariz.—^Pressley v. Industrlal Commis¬ 
slon, 236 P,2d 1011, 73 Ariz. 22. 
N.Y.—Bellanger v. Economy Engi- 
neering Co., 282 N.Y.S. 326, 245 App. 
Div. 889. 

71 C.J. p 1634 note 13. 
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Coutrol of aotioB. 

Once an employee has made a valld 
binding election to accept compensa¬ 
tion under the Longshoremen's and 
Harbor Workers* Compensation Act 
he has no further control over the 
cause of action against the third per¬ 
son whose negligence caused the in¬ 
jury. 

U.S.—^Johnsen v. American-Hawailan 
S. S. Co., C.C.A.CaL, 98 F.2d 847. 
Pailure of employer to bziug action 
An employee could not maintain ac¬ 
tion against tort-feasor negligently 
injuring hlm where he had accepted 
compensation paid by employer, not¬ 
withstanding employer’s fallure to 
bring action against the tort-feasor. 
U.S.—Currant v. Eastem S. S. Lines, 
D.C.Mass., 77 F.Supp. 9. afflrmed, 
C.A., 170 F.2d 148. 
xnjuzy arising out of employment 
Injured employee cannot maintain 
action against third-party tort-feasor 
for damages after receiving compen¬ 
sation under Montana workmen’s 
compensation act, If cause of injury 
was directly connected wlth and 
arose out of, or necessarlly followed 
as incident of, regular employment 
U.S.—Sullivan v. Northern Pac. Ry. 
Co., C.C.A.Minn., 104 P.2d 517. 

5& Mass.—^Labufl v. Worcester Con- 
sol. St Ry. Co., 120 N.E. 381, 281 
Mass. 170. 

59. N.Y.—^Lunn v. Andrews, 274 N.Y. 
S. 432, 152 Misc. 668, afiElrmed 277 
N.Y.S. 760, 248 App.Div. 664, afflnn- 
ed 198 N.E. 893, 268 N.Y. 638. 

71 C.J. p 1634 note 16. 

Bevooatlon 

Where longshoreman was injured 
on vessel of defendant and elected 
to take compensation from the steve¬ 
doring company which was paid to 
him, and subseciuently he brought 
suit against the defendant as third- 
party tort-feasor, and he falled to se¬ 
cure an assignment of the cause of 
action from the stevedoring company 
or its insurer, and there was no show- 
ing that the insurer purported to 
bargaln away any rlghts of the long¬ 
shoreman, who falled to file the elec¬ 
tion to sue the third-party, longshore¬ 
man was not entitled to revoke such 
election because he belleved it would 
be profitable for hlm to do so. 

U.S.—Johnson v, Sword Line, Inc., D. 
CP€u, 163 F.Supp. 69L 
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compensation is not a defense to an action for dam- In the absence of a statutory or constitutional re- 
ages.®<^ So the election of an employee to take quirement, an employee is not required to make an 
compensation will not bar his suit against third election,and it is generally the rule that the fact 
parties, where there is no other procedure by which that he has received compensation under the act, 
he may procure his statutory share in the proceeds, or settled a claim therefor, does not prevent the 
if any, of his rights of action against third par- maintenance of an action against a third person 
ties.®i who caused the injury.®3 Some provisions in terms 


60. Kan.—^Early v. Burt, 7 P.2d 95. 
134 Kan. 446, 12 P.2d 1117, 136 
Kan. 717. 

Mo.—Scott V. Missouri Pac. R. Co., 
62 S.W.2d 884, 333 Mo. 874, apply- 
ing Kansas law. 

Waiver or loss of rigrht by employer 
or insurer and failure or refusal to 
sue as entitlin^r employee to brlngr 
action see infra § 1004. 

61. U.S.—Czaplickl v. The Hoegh Sil- 
vercloud, N.Y., 76 S.Ct. 946, 361 U.S. 
626, 100 L.Ed. 1387. 

62. IdaJio.—Whlte v. Ponozzo, 291 P. 
2d 843, 77 Idaho 276. 

111.—^Huntoon v. Prltchard, 20 N.E.2d 
68, 871 111. 36. 

Mass.—^Benoit v. Hathaway, 38 N.E. 

2d 329, 310 Mass. 362. 

N.T.—^Relnhart v. Gerosa Crane Serv¬ 
ice Co., 31 N.T.S.2d 162, 263 App. 
Div. 28. 

Va.—Fauver v. Bell, 66 S.E.2d 676, 
192 Va. 618. 

71 C.J. p 1634 note 19. 

68. U.S,—Klrk v. U. S., C.A.Idaho, 
282 P.2d 763—^Kelley v. Summers, 

C. A.Kan., 210 F.2d 666, applylng 
Texas law—^Parr v. U. S., C.A.Kan., 
172 P.2d 462—Standard Accident 
Ins. Co. V. Tursreon, C.C.A.RI., 140 
F.2d 94—Crab Orchard Imp. Co. v. 
Chesapeake & O. Ry. Co., C.C.A.W. 
Va., 116 F.2d 277, certiorari denled 
61 S.Ct. 807, 812 U.S. 702, 86 L.Ed. 
1185. 

Cart V. Coal Creek Min. & Mfg*. 
Co., D.C.Tenn., 163 F.Supp. 330— 
Dearhouse v. Bethlehem Steel Co., 

D. C.Ohlo, 118 F.Supp. 936—Cyr v. 
F. S. Payne Co., D.C.Conn., 112 F. 
Supp. 626, afflrmed, C.A., 208 F.2d 
356—Crab Orchard Imp. Co. v. 
Chesapeake & O. Ry. Co., D.C.W. 
Va., 33 F.Supp. 680, affirmed, C.C.A., 
115 F.2d 277, certiorari denled 61 
S.Ct 807, 312 U.S. 702, 86 L.Ed. 
1136. 

Cal.—^Lamoreux v. San Dlego & A, E. 
Ry. Co., 311 P.2d 1, 48 C.2d 617. 

Huber v, Henry J. Kalser Co., 162 
P.2d 698, 71 C.A.2d 278. 

Ga.—Sheflleld Co. v. Phillips, 24 S.E. 

2d 834, 69 Ga.App. 41. 

Idaho.—^Department of Flnance of 
State V. Union Pac. R, Co., 104 P.2d 
1110, 61 Idaho 484. 

m.— Walsh V. Central Cold Storage 
Co., 63 N.E.2d 826, 324 IllA-PP. 402 
—MlUer V. Tellow Cab Co., 31 N.B. 
2d 406, 808 Ill.App. 217, applylng 
Texas law. 

lowa»—^McGraw v. Selgel, 263 N.W. 
663, 221 lowa 127. 


Kan.—Waterbury v. Rlss & Co., 219 
P.2d 673, 169 Kan. 271—ClifCord v. 
Eacrett, 183 P.2d 861, 163 Kan. 471. 
La.—^Jackson v. Thomas, App., 76 Sa 
2d 249—Gerstmayr v. Kolb, App., 
158 So. 647. 

Minn.—Gleason v. Sing, 297 N.W. 720, 
210 Minn. 253—Guile v. Greenberg, 
267 N.W. 649, 192 Minn. 548. 

Mo.—Schumacher v. Leslie, 232 S.W. 
2d 913, 360 Mo. 1238—^Bunner v. 
Patti, 121 S.W.2d 163, 343 Mo. 274— 
Markley v. Kansas City Southern 
Ry. Co., 90 S.W.2d 409, 838 Mo. 436. 
N.H.—Butler v. King, 106 A.2d 386, 
99 N.H. 160—^McCullough v. John 
B. Varick Co., 10 A.2d 246, 90 N.H. 
409. 

N.J.—^Dettman v. Goldsmith, 78 A.2d 
626, 11 N.J.Super. 671. 

N.T.—Taylor v. New York Cent R. 
Co., 62 N.E.2d 777, 294 N.T. 897, 
motion denied 63 N.E.2d 711, 294 
N.Y. 977, certiorari denled 66 S.Ct. 
470, 826 U.S. 786, 90 L.Ed. 477. 

Relnhart v. Gerosa Crane Service 
Co., 31 N.Y.S.2d 162, 263 App.Dlv. 
28. 

McCue V. J. F. Shea Co., 24 N.Y. 
S.2d 307, 176 Misc. 667, aflOrmed 24 
N.T.S.2d 130, 260 App.Div. 946— 
Drake v. New York State Blec. & 
Gas Corp., 294 N.Y.S. 227, 162 Misc. 
167. 

Public Service Mut. Ins. Co. v. 
Saks Fifth Ave., 165 N.T.S.2d 173— 
Cunningham v. State, 32 N.Y.S.2d 
276, modified on other grounds 34 
N.Y,S.2d 903, 264 App.Dlv. 811. 

N.C.—Lovette v. Hoyd, 78 S.E.2d 886, 
236 N.C. 663—Ward v. Bowles, 46 
S.R2d 354, 228 N.C. 273. 

Okl.—Grlffln Grocery Co. v. Logan, 
309 P.2d 1074—Parkhlll Truck Co. 
V. Wllson, 126 P.2d 203, 190 Okl. 
473—Oklahoma City v. Caple, 105 
P.2d 209, 187 Okl. 600. 

S.C.—Jolly V. Atlantic Greyhound 
Corp., 36 S.E.2d 42, 207 S.C. 1. 

Tex.—^Morgan v. Woodruff, Civ.App., 
208 S.W.2d 628. 

Wis.—^Richtman, American Mut Lia- 
bllity Ins. Co., Intervener, v. Hon- 
kamp, 13 N.W.2d 697, 246 Wis. 68— 
Neltzke v. Kraft-Phenix Dalries, 
263 N.W. 679, 214 Wis. 441. 

71 C.J. p 1634 note 20. 

Oonslstent remedies 

Liability of an employer and surety 
for compensation is separate and dis¬ 
tinet from that of the third-party 
tort-feasor for damages, and em- 
ployee^s remedies of claiming com¬ 
pensation or obtaining damages 
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'against third person by action of law 
are not inconsistent 
Idaho.—^Lake v. State^ 227 P.2d 861, 
71 Idaho 107. 

Satisfaction. 

The amount of compensation re¬ 
ceived by injured employee under 
Ohio workmen*s compensation law 
may not be consldered as pro tanto 
satlsfaction of recovery to which he 
is entitled in action at law against 
third-party tort-feasor. 

U.S.—^Dearhouse v. Bethlehem Steel 
Co., D.C.Ohlo, 118 F.Supp. 936. 
Conpromise settl^dient 

(1) An injured employee’s release 
of his self-insured employer from 
all claims of employee under Ohio 
workmen's compensation law in con- 
sideration of employer*s payment of 
agreed sum in compromise settle- 
ment, approved by Industrial com- 
mission, of employee's disputed 
claims for total and permanent par- 
tlal dlsablllty and faclal disfigure- 
ment, did not dlscharge third-party 
tort-feasor from liability for em- 
ployee's injuries, in absence of proof 
that such payment was in fuU satis- 
faction for injuries. 

U.S.—Dearhouse v. Bethlehem Steel 
Co., supra. 

(2) If workman was acting In 
course of his employment when he 
was killed, release of all causes of 
action against employer would do no 
more than give employer what he 
would be entitled to by operation of 
law upon flnding that injury was 
compensable as industrial injury; 
and third party would not be releas- 
ed by fact that compromise agrree- 
ment, in additlon to releasing com¬ 
pensation claim, also released em¬ 
ployer from all causes of action aris- 
ing from injury. 

Ced.—^Lamoreux v. San Dlego & A. 
B. Ry. Co., 311 P.2d 1, 48 C.2d 617. 
JL release of all daixns for com-, 
pensation does not bar an action by 
the injured workman for damages 
against a third-party tort-feasor. 
N.EL—^McCullough v. John B. Varick 
Co., 10 A.2d 246, 90 N.H. 409. 
N.J.—0'acowlcz V. Delaware, etc., R. 
Co., 92 A. 946, 87 N.J.Law 273, Ann. 
Cas.l916B 1922 and note. 

▲ggravatlon of iiUiuy 
The obllgatlon of a tort-feasor to 
pay damages to party he Injures is 
not vitiated by injured party's re¬ 
covery of compensation under work- 
men's compensation act, and that is 
true even if tort-feasor was only 
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have dispensed with any rcquirement of election 
and recogiiize the right of an employee to main- 
taia such an action, subject to certain qualifica- 


tions, notwithstanding his receipt of compensa- 
tion.®^ Under some acts, which in general permit 
the maintenance of an action notwithstanding the 


responsible for agrgravatlon of ortgr- 
inal injury and even though injured 
party has recovered compensatlon 
for all injuries. 

N.J.—^Dettman v. Goldsmith, 78 A. 
2d 626. 11 N.J.Super. 671. 

64. U.S.—Kelley v. Girdler Corp., C 
A.Ind., 207 F.2d 703—Foster v. 
Buckner, CA-Mich., 203 F.2d 627, 
certiorari denied 74 S.Ct 30, 346 
U.S. 818, 98 L..Ed. 345. 

Miller V. J. A. Utley Const. Co.. 
D.C.Mlch., 164 F.Supp. 138—Rem- 
Ington V. General Motors Corp., D. 
C.Mich., 127 F.Supp. 672, cause re- 
manded on other grounds C.A., 229 
F.2d 738, and aiilrmed 237 F.2d 
919—Happa v. Pittston Stevedor- 
ing Co., D.C.N.T., 49 F.Supp. 240- 
Ga.—Gay v. Greene. 84 S.E.2d 847, 
91 Ga.App. 78. 

K&n .—^Barker v. 2eckser, 296 P.2d 
1085, 179 Kan. 696—^Davison v. 

Martin K. Eby Const. Co., 218 P. 
2d 219, 169 Kan. 266—Clifford v. 
Eacrett, 183 P.2d 861, 168 Kan. 
471. 

Me.—Mltchell v. Peaslee, 63 A.2d 302, 
143 Me. 872. 

N.J.—^Dettman v. Goldsmith, 78 A. 

2d 626, 11 N.J.Super. 571. 

N.C.—^Whitehead & Anderson v. 
Branch. 17 S.B.2d 637, 220 N.C 
607. 

Or.—^Manke v. Nehalem Logging Co., 
315 P.2d 539. 

Utah.—Rogaiski v. Phillips Petrole¬ 
um Co., 282 P.2d 304, 3 Utah 2d 
203. 

71 C.J. p 1535 note 21. 

Exclusive or concurrent right as be- 
tween employer or insurers and 
employee or dependents to sue 
and recover see infra 9 1008. 

Purpose of statute 

(1) Amendment of workmen’s com- 
pensatioB act so as to abolish re- 
Quirement that injured employee 
make an election to take compensa- 
tion or pursue his action at law 
against thlrd-party tort-feasor was 
adopted in order to correct evils and 
injustlces which had become appar¬ 
ent from actual operation and ad- 
mlnistration of the act as a resuit 
of inconsistent positions in which 
Insurance companles were placed 
under prior act as both compensa- 
tion and liability insurers. 

Fla.—^Fldelity & Cas. Co. of N. T. v. 
Bedingfleld, 60 So.2d 489. 

(2) Where original workmen*s 
compensatlon law permitted injured 
employee to proceed either ag^nst 
third-party tort-feasor or against 
employer but not against both, 
amendment, which permitted em¬ 
ployee to recover compensatlon ben- 
efits and thereafter to proceed 


against third-party tort-feasors, did 
not create the right of action of em¬ 
ployee Injured by tort-feasor but 
merely deprived tort-feasor of a de¬ 
fense that might have been avallable 
to him under provisions of the law 
previously enforced. 

Mich.—^Woods v. Ford Motor Co., 70 
N.W.2d 739, 342 Mich. 618. 

(8) Under statute provlding that 
injured employee*s right of action 
against thlrd person shall not be 
affected by payment of compensa- 
tion by employer, legislature Intend- 
ed that the wrongdoer should not 
benefit by payment of compensatlon 
made to Injured employee by em¬ 
ployer, and that he should not be 
permitted to benefit from payments 
made by persons who were not joint 
tort-feasors, whether motive Impel- 
ling the payment be affectlon, phll- 
anthropy, or contract. 

Conn.—Stulginski v. Cizauskas, 5 A. 
2d 10, 125 Conn. 293. 

Const rootloa 

Sectlon of workmen’s compensa¬ 
tlon act as amended in 1951 so as to 
permit injured employee to claim 
compensatlon beneflts and at the 
same time institute suit against 
third-party tort-feasor is plain and 
unambiguous and should be con- 
strued within its four corners. 

Fla—Fidelity & Cas. Co. of N. T. v. 
Bedingfleld, 60 So.2d 489. 

Prospective or retroaotlve operation 

(1) Where original workmen's 
compensatlon law permitted injured 
employee to proceed either against 
third-party tort-feasor or against 
employer but not against both, 
amendment, which permitted em¬ 
ployee to recover compensatlon ben¬ 
eflts and thereafter to proceed 
against third-party cort-feasors, did 
not in any way impair vested rights 
and was intended by the legislature 
to have a retroactive effect. 

Mich.—^Muskegon Hardware & Sup- 
ply Co. for Use aud Benefit of 
Hardware Mut. Cas. Co. v. Green, 
72 N.W.2d 62, 348 Mich. 340— 
Wood V. Ford Motor Co., 70 N.W. 
2d 739, 342 Mich. 618—Hom v. Da- 
vis, 66 N,W.2d 793, 840 Mich. 460 
—^Rookledge v. Garwood, 66 N.W. 
2d 785, 340 Mich. 444. 

(2) Amendment to workmen*s 
compensatlon statute permittlng in¬ 
jured employee to enforce compen- 
sation payments and also to sue 
third-party tort-feasor creates no 
new cause of action but merely llm- 
its the procedural defense of elec¬ 
tion of remedies, and, therefore, such 
amendment, even though enacted 
after negllgence action against third- 
party tort-feasor was commenced 
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but while such action was pending, 
governed the action. 

U.S.—^Foster v. Buckner, C.A.Mlch., 

203 F.2d 627, certiorari denied 74 

S.Ct 80, 346 U.S. 818, 98 L.Ed. 

345. 

Midi.—^Munson v. Vane-Stecker Co., 

79 N.W.2d 866, 347 Mich. 377. 

(3) Where, under statute in force 
at time employee weus Injured, an 
employee*s election to take compen¬ 
satlon, his cause of action against 
thlrd party became property of In- 
surer, but by 1937 amendment the 
employee was not required to elect 
but might take compensatlon and 
also sue the thlrd party, the amend¬ 
ment aiCected only matters of pro- 
cedure and conseauently was appll- 
cable to employee’s previously ex- 
isting cause of action against thlrd 
party, and hence fact that employee 
accepted awards of workmen’s com- 
pensation from insurer could not be 
asserted as a defense in employee ’3 
action against thlrd party. 

N.T.—^Hesslon v. Sari Corp., 28 N.E. 

2d 712, 283 N.T. 262. 

Curtis V. U. S. Trucking Corp., 

2 N.Y.S.2d 248. 

(4) The July 1, 1949, amendment 
to North Dakota workmen's compen¬ 
satlon act provlding that common- 
law liability of thlrd party for in- 
jury or death of workman for which 
compensatlon has been claimed and 
pald is no longer to be enforced by 
workmen’s compensatlon bureau but 
by workman or his dependents in 
his or their own right does not have 
a retroactive or retrospective effeci 
and does not glve workmen or their 
dependents accepting compensatlon 
prior to July 1 the right to main- 
tain in their own names after July 
1 actions against third party for 
personal injuries and wrongful 
death. 

U.S.—Nelson v. Westland OU Co., D. 

C. N.D., 96 F.Supp. 666. 

N.D.—GImble v. Montana^Dakota 

Utilities Co., 44 N.W.2d 198, 77 N. 

D. 681. 

(5) Where workmen'8 compensa¬ 
tlon act prior to July 1, 1949, amend¬ 
ment provlded that common-law lia¬ 
bility of thlrd party for injury or 
death of workman if compensatlon 
had been claimed and awarded could 
be enforced only by North Dakota 
workmen’s compensatlon bureau for 
replenlshment of compensatlon fund 
and for benefit and asslstance of in¬ 
jured workmen, defendant whose 
negllgence allegedly caused July 21, 
1947, fire resulting in deaths and in¬ 
juries for which workmen’8 compen¬ 
satlon had been awarded did not pri¬ 
or to Jiily 1» 1949, acQulre vested 
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payment of compensation, the view has been taken 
that an employee who has applied for and accepted 
compensation may not maintain an action for dam- 
ages against a foreman in the same employ who 
caused the injury, where the injury was received 
while the employee and the foreman were acting 
in the regular course of their employment and was 
not caused willfully, wantonly, or maliciously.®® 
Some acts which do not require an election give 
the employer or insurer rights against, or the right 
to reimbursement out of the amount recovered 
from, a third person, as discussed infra § 1041. 

Option under act and common-law election com- 
pared and distinguished, The exercise of the op¬ 
tion given by a compensation act to claim compen¬ 
sation under the act or to proceed at law against 
a third person has been distinguished from an elec¬ 
tion of remedies under doctrines of the common 
law^® in that the option granted by the act pro¬ 
vides for an election under statutory provisions 
which specify the conditions and terms of the elec¬ 
tion,®^ but the analogy is such that the rules of 
pleading and proof applicable to election of reme¬ 
dies under common-law doctrines apply to the ex¬ 
ercise of the option under the act.®® 

Right and ohligation to elect in case of death by 
wrongfid act It is sometimes provided in express 
terms for an election by the dependents of a de- 
ceased employee between taking compensation and 
seeking damages from a third person,®® and under 
the construction given other acts a provision for 


making an election or exercising an option applies* 
in the case of an injury causing the death of a» 
employee, although such provision in terms refers- 
only to an injured employee.^® A provision of the 
act which in terms makes the recovery of compen^ 
sation exclusive even where the injury is caused 
by one not in the same employment has been con- 
strued in the light of another provision which rec- 
ognizes the right of action against a third person 
not in the same employment so as to permit an elec¬ 
tion by the dependents of a deceased employee.^ 

Where the beneficiaries or dependents have ac¬ 
cepted the benefits of the compensation act, an ac¬ 
tion against a third person may not be maintained 
by such beneficiaries or dependents where the pro¬ 
vision for election includes such beneficiaries or de¬ 
pendents either expressly*^® or by the construction 
given such provision.*^® Under some acts the right 
of election exists only when the injury resulting in 
death, caused by one not in the same employ, occurs 
away from the piant of the employer, as discussed 
infra § 988 e. 

In the absence of any constitutional or statutory 
provision for an election the view has been taken 
that an dection to take compensation or to bring 
an action for wrongful death is not required,^® 
and the fact that the beneficiaries or dependents of 
a deceased employee have accepted compensation 
under the act does not prevent the maintenance of 
an action against a third person for causing the 
death of such emplcyce.*^® 


rlgrht to have liabillty enforced by 
worlcmen*s compensation bureau or 
not at alL 

U.S.—Nelson v. Westland 011 do., C. 
A.N.D., 181 F.2d 371. 

Siefflslatlve control 
Whether employee Injured by third 
person may receive double compen¬ 
sation through payment under work- 
men*s compensation act and through 
action for damages is matter of leg- 
islative control. 

Mont.—Chisbolm v. Vocational 
School for Girls» 64 P.2d 838, 103 
Mont. 508. 

Ohanging oompensatlon. award 
In authorlzlng employee to make a 
claim for compensation and also to 
bring action against third party for 
injuries, it was not intention of leg- 
islature that the action was to op¬ 
erate 80 as to compel changing com¬ 
pensation award which provided for 
weekly payments. 

Wis.—^Rlchtman (American Mut. 

Liabillty Ins. Co.) v. Honkamp, 13 
N.W.2d 597, 245 Wis. 68. 

63. Ohio.—^Landrum v. Middaugh, 
160 KJil 691, 117 Ohio St 608. 


Liabillty of coemployee in general 
see supra 9 985 e. 

66. Mass.—Mlller v. Rlchards, 26 N. 
E.2d 380, 305 Mass. 424. 

71 C,J. p 1535 note 24. 

67. Mass.—^Tocci*s Case, 168 N.E. 
744, 269 Mass. 221, 67 A.L.R. 286. 

68. Vt—Owens v. Lane Const Co., 
168 A. 549, 105 Vt 421. 

71 C.J. p 1536 note 26. 

66. Ala.—'Western Union Tei. Co. v. 
George, 194 So. 183, 239 Ala. 80~ 
Smlth V, Southern Ry. Co., 187 So. 
195, 237 Ala. 372. 

S.C.—^Dawson v. Southern Ry. Co., 
11 S.E.2d 453, 196 S.C. 84. 

70t Del.—Silvia v. Scotten, 122 A. 

513, 32 Del. 295. 

71 C.J. p 1536 note 29. 

71. Utah.—^Robinson v. Union Pac. 
R Co., 261 P. 9, 70 Utah 441. 

71 C.J. p 1636 note 30. 

72. Utah.—Johanson v. Cudahy 

Packing Co., 115 P.2d 794, 100 Utah 
399, rehearing denied 120 P.2d 281, 
101 Utah 219.' 

71 C.J. p 1536 note 31. 

73. Mich.—City of Grand Rapids v. 


Crocker, 189 N.W. 221, 219 Mich. 
178. 

71 C.J. p 1536 note 82. 

74i Ohio.—Ohio Public Service Co. 
V. Sharkey, 160 N.B. 687, 117 Ohio 
St 586. 

71 C.J. p 1586 note 84. 

75. U.S.—^American Pidelity & Cas. 
Co. V. Drexler, GALa., 220 F.2d 
930—^Betts V. Southern Ry. Co., 
C.C.AN.a, 71 F.2d 787. 

DI.—^Leif V. Fleming, 52 NJB].2d 606, 
321 I11.APP. 297. 

Mont—^Hardware Mut Cas. Co. v. 
Butler, 148 P.2d 663, 116 Mont 73 
—Koppang V. Sevier, 63 P.2d 466, 
101 Mont 234. 

N.H.—^Merchants Mut Cas. Co. v. 

Tuttle, 101 A2d 262, 98 N.H. 849. 
N.T.—W. U. Tei. Co. v. Cochran, 102 
N.T.S.2d 66, 277 App.Div. 626, af- 
firmed 99 K.E.2d 882, 302 N.Y. 545, 
reargument denied 102 N.E.2d 586, 
303 N.T. 666. 

N.C.—Penny v. Stone, 46 S.E.2d 862, 
228 N.C. 296. 

Ohio.—St Paul Mercury Indem. Co^ 
V. Kopp, App., 121 N.E.2d 23. . 
Tex.—^Morgan v. Woodruff, CIvApPh» 
208 S.W.2d 628. 
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Failure of employer fo comply with act. Under 
some acts the duty to elect does not exist where the 
etoployer has failed to comply with the actJ® 

Maritime tort, Attempted election to take com- 
pensation for the death of an employee which is 
the resuit of a maritime tort and not compensable 
under the state act under which the election was 
attempted does not, it has been held, prevent the 
personal representative of the deceased employee 
from bringing an action for damages for such 
death.77 

Claims againsi United States. The right of a 
person employed by the United States acting in one 
capacity, either to claim compensation under the 
Federal Employees' Compensation Act or to pursue 
a remedy for damages against the United States 
where the injury was sustained by an operation con- 
ducted by the United States in another capacity has 
been recognized,'^^ but where such employee accepts 
compensation under the compensation act he may 
not pursue the remedy for damages.*^ ^ Where com¬ 
pensation was accepted under the War Risk Insur¬ 
ance Act for an injury to, or the death of, a soldier 
or enlisted man of the United States Army, the per¬ 
sonal representative of such soldier or enlisted man 
could not recover in an action for damages against 
the director general of railroads, based on the lat- 
ter^s alleged negligence in the operation of a railroad 
under federal control.®® 

Compensation accepted under law of another 
state. The fact that an employee has accepted com- 
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pensation under the act of a particular state, which 
does not require an election, does not prevent his 
maintaining an action against a third person in an¬ 
other state where the employee is not within the 
compensation act of such other state, even if the act 
of such other state prevents an employee who is sub- 
ject to the act and who has accepted compensation 
from suing a third person and the acceptance of 
compensation for tibe death of an employee, under 
the act of another state, does not, it has been held, 
bar an action by the personal representative for such' 
death, at least where such act does not require an 
election.82 So a widow of an employee killed in one 
state as the resuit of negligence of a fellow employee 
is not precluded from suing the tort-feasor in such 
state by reason of a statute requiring an election 
between acceptance and retention of compensation 
benefits and suit against the fellow employee, by 
reason of her receipt of a compensation award under 
the statute of ano^er state to which the employer 
and employee had agreed to be bound.*® 

There is authority for the view that the accept¬ 
ance of .compensation for the death of an employee 
under the compensation act of one state which ren- 
ders such acceptance an election may not prejudice 
the rights of defendant in an action by the person¬ 
al representative in another state where the acci¬ 
dent and death occurred,®^ but that if such accept¬ 
ance inured to the advantage of defendant he may 
avail himself of such advantage.^® Where, under 
the law of another state in which compensation was 
paid, a principal employer or general contractor, his 


Wis.—Saxhaug v. Forsyth Leather 
Co., SI N.W.2d 589, 262 Wis. 376. 

71 C.J. p 1536 note 36. 

76. N.D.—State v. Huglxes Oil Co., 
226 N.W. 686, 58 N.D. 681. 

77. N.T.—Reinhart v. Gerosa Crane 
Service Co., 31 N.T.S.2d 162, 263 
App.Div. 28. 

71 C.J. P 1636 note 38. 

7a. U.S.—^Hines v. Dalin, aC.A. 
lowa, 267 P. 105, afflrmed Dahn v. 
Davis, 42 S.Ct. 320, 268 U.S. 421, 66 
L.Ed. 696. 

79. U.S.—^Dahn v. Davis, lowa, 42 
S.Ct 320, 258 U.S. 421, 66 L.Ed. 

m. 

71 C.J. P 1637 note 40. 

SO. U.S.—Sandoval v. Davis, D.C. 
Ohlo, 278 P. 968. 

81. U.S.—Bagnel v. Sprlngfleld Sand 
& Tile Co., D.C.Mass., 64 P.Supp. 
768. 

71 C.J. P 1537 note 43. 

AooeptaiLoe of awaxd 

Virginia workmen*s compensation 
law provision for action against 
third party, and providlng that ac- 
c^tance of award shall be bar to 


proceeding further with alternate 
remedy, applies only where award 
under Virginia act is accepted, and 
dld not apply where award under 
North Carolina statute was accepted. 
U.S.—Betts V. Southern Ry. Co., C.a 
A.N.C., 71 P.2d 787. 

Settlexnent of daanages 
Provislons of Indiana workmen’s 
compensation act are binding on In¬ 
diana employers and their employees 
only, and acceptance of workmen’s 
compensation for injury imder the 
law of a state other than Indiana 
does not constitute a settlement of 
damages sustained by reason of tort 
committed in Indiana by person oth¬ 
er than the employer. 

Ind.—New York Cent. R. Co. v. Mil- 
hiser, 106 N.E.2d 453, 231 Ind. 180, 
rehearing denied 108 N.E.2d 67, 
231 Ind. 180. 

SlsmiBssU of caxxier from oase 
Where count of complaint, where- 
In workmen's compensation Insur¬ 
ance carrier prayed recovery of 
amount paid by it to coplaintilC em¬ 
ployee as compensation under Texas 
workmen’s compensation act for in¬ 
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juries sustained in Illinois, was 
stricken on plaintiff’s motlon and 
carrier was subseauently dlsmlssed 
from case with its consent and wlth- 
out objection by defendant Corpora¬ 
tion, which denied in its original an- 
swer that carrier had right of sub- 
rogation, coplaintilf had right to 
maintain action in Illinois to recov¬ 
er damages for such injuries on 
ground of defendanfs negligence, as 
against contentions that he could 
not do .SO after recovering compen¬ 
sation under such act and that In¬ 
surance carrier was subrogated to 
coplaintifTs right to maintain action. 
111.—Miller v. Yellow Cab Co., 31 N. 
E.2d 406, 308 Ill.App. 217. 

82. Wash.—Reutenlk v. Gibson 
Packing Co., 231 P. 773, 182 Wash. 
108, 37 A.L.R. 830. 

71 C.J. p 1637 note 44. 

83. U.S.—Sheerin v. Steele, C.A. 
Mich., 240 P.2d 797. 

84. N.H.—Saloshin v. Houle, 166 A. 
47, 86 N.H. 126. 

85. NJBL—Saloshin v. Houle, supra. 
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subcontractor, and their respective insurers are 
equally responsible to an employee of the subcon¬ 
tractor for compensation for injuries, such em¬ 
ployee is barred from any recovery in an action in 
another state predicated on common-law liability 
of the general contractor for negligence.^® 

Effeci on UabUify of third person and who hene- 
fited by provisions. Provisions for an election or 
for the exercise of an option, where the act also 
gives to the employer or insurer rights against the 
person liable for an injury to, or death of, an em¬ 
ployee, are not, according to some cases, designed to 
benefit such person,but are intended for the bene¬ 
fit of the employer,88 or do not discharge the lia- 
bility.8® 

§ 988. Right or Duty to Elect under Par- 
ticular Provisions 

a. In general 

b. Option to proceed for compensation or 

damages but not for both 

c. Provision forbidding collection, re¬ 

covery, or receipt of both compensa¬ 
tion and damages 

d. Acceptance of award or procurement 

of judgment barring alternate pro- 
ceeding 

e. Limitation as to place of injury 

f. Limitation as to furtherance of com- 

mon enterprise or accomplishment 
of same or related purposes 


a. In General 

A provision that the fnjured employee may at hie 
option elther clalnr compensation under the act or ob- 
tain damages from, or proceed at law against, the per¬ 
son liable for damages may deny to the Injured employee 
the benefit of both remedies, but under some such pro¬ 
visions the fact that the Injured employee has clalmed 
and accepted compensation does not prevent an action 
by him against such third person. 

According to some cases, a provision that the in¬ 
jured employee may at his option either claim com¬ 
pensation under the act or obtain damages from, or 
proceed at law against, the person liable other than 
the employer for damages provides for an election,^^^ 
denies to the injured employee the benefit of both 
remedies,and prevents an action by him against 
the third person where the injured employee has 
elected to take compensation,®^ at least where such 
action is for the sole benefit of the employee.®® 
Such provision has been construed to apply where 
the claim is for the death of an employee notwith- 
standing such provision in terms refers only to an 
injured employee,®^ and when dependents have duly 
exercised the option to take compensation they can- 
not thereafter proceed against a third person.®® 

In some jurisdictions, however, the view has been 
taken that, since such provision is not intended for 
the benefit of a third person who caused the in¬ 
jury,®® the fact that the injured employee has 
daimed and accepted compensation does not pre¬ 
vent an action by him against such third person.® ^ 
So under a provision of the act that the injured em- 


80- N.T.—^Black v. Stone & Webster 
Englneering Corp., 49 N.Y.S.Sd 666, 
181 Misc. 864. 

87- N.T.—Itoyal Indemnity Co. v. J. 
G. Whlte Engineering Corporation, 
198 N.T.S. 264, 120 Misc. 832, af- 
firmed 202 N.T.S. 960, 208 App.Dlv. 
769. 

Dlscon tl niianoe of aofelon. 

Massachusetts Workmen*s Com¬ 
pensation Act provision that claim- 
ant, in electing to recelve compensa¬ 
tion benefits, must discontinue prior 
to trial any action at law for the 
compensable Injury was not intended 
to aid third party in escaping liabil¬ 
ity for such Injury but was inserted 
to preserve compensation carrier’s 
right of action against third party. 
U.S.—Hobart v. CBrien, C.A.Mass., 
243 F.2d 786. 

88. Tenn.—WaJters v. Eagle Indem¬ 
nity Co., 61 S.W.2d 666, 166 Tenn. 
386. 

80. U.S.—Hobart v. 0’Brien, C.A. 

Mass., 243 F.2d 736. 

Fla.—^Red Top Cab & Baggage Co., 
for Use and Benefit of Fontalne v. 
Domer, 81 So.2d 409, 169 Fla. 366. 
71 C.J. p 1687 note 49. 


lUegaUy employed minor 
The common-law right of a six- 
teen year old boy to brlng action by 
his father and nezt friend against 
owner of truck for injuries sustain- 
ed by boy while maklng dellvery on 
bicycle when he was crowded into 
parked automobile by truck could 
not be taken from him by his fail- 
ure to file notice reauired of illegally 
employed minor, within six months 
after Injury, that he dld not care to 
take advantage of workmen's com¬ 
pensation act 

111.—Oran v. Kraft-Pheniz Cheese 
Corp., 68 N.B.2d 731, 824 IlLApp. 
463. 

90. N.D.—^Tandsetter v. Oscarson, 
217 N.W. 660, 66 N.D. 392. 

71 C.J. p 1587 note 60. 

91. Vt—^Laird v. State of Vfflrmont 
Highway Dept, 20 A.2d 666, 112 
Vt. 67—^Belfore v. Vermont Stato 
Highway Department, 187 A. 797, 
108 Vt 396. 

71 C.J. p 1637 note 61. 

92. N.D.—^Tandsetter v. Oscarson, 
217 N.W. 660, 66 N.D. 392. 

71 C.J. p 1687 note 62. 

98- Vt—^Davls v. Central Vermont 
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Ry. Co., 118 A. 639, 95 Vt 180. 
94b U.S.—Canadian Pac. Ry. Co. v. 

Morin, C.CA..Vt, 64 F.2d 246. 

71 C.J. p 1637 note 64. 

96. U.S.—^Workmen's Compensation 
Bxchange v. Chicago, M., St P. & 
P. R. Co., D.aidaho, 46 P.2d 886. 

96. La.—^Lowe v. Morgan’s Loulsi- 
ana & T. R. & S. S. Co., 90 So. 429, 
150 La. 29. 

97. Idaho.—^Hancock v. Halliday, 
171 P.2d 333, 67 Idaho 119. 

71 C.J. p 1638 note 57. 

No wnlver of xlght 
A person having a cause of action 
against a third-party tort-feasor for 
damages for -wrongful death or Inju¬ 
ry does not waive such right by ex- 
ercising another right based on a 
claim for workman's compensation. 
Colo.—Drake v. Hodges, 161 P.2d 338, 
114 Colo. 10. 

The mak l n g of a oompensatloa 
agreement whereby employee ac- 
cepts a stated sum in payment of 
an injury sustained by accident aris- 
ing out of, and in the course of, his 
employment, including permanent 
partlal disabllity, does not bar the 
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ployee may claim compensation or bring an action 
against the person other than the employer, who is 
liable, construed in connection with a provision that 
if the employee elects to take compensation the em¬ 
ployer or the compensation board will be subrogated 
to the rights of the employer, the view has been 
taken that an,election to take compensation under 
the act does not necessarily prevent the employee 
from subsequently bringing an action against a third 
person®* or prevent dependents from suing for dam- 
ages against the third party whose negligence al- 
legedly caused the death of the employee.®® 

b. Option to Proceed for Compensation or Dam- 
ages bnt Not for Both 

Where the statute glves the option to an em ployee to 
proceed for compensation or for damages from a third 
person, but not for both, an election Is provided for, 
and, If the person entitled to compensation duly elects 
to take compensation under the act, he may not also 
maintain an action against the third person who caused 
the injury, for the sole benefit of the employee. 

Under an act giving the option to an employee 
either to claim compensation from insurer or em¬ 
ployer or to seek damages from a third person, but 
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providing that the employee or dependents may not 
proceed against both, it is usually held or recognized 
that an election is provided for,i and that, where the 
person entitled to compensation duly elects to take 
compensation under the act, he may not also main¬ 
tain an action against the third person who caused 
the injury,* for the sole benefit of the employee.® 

Such provision has so been construed as to ap- 
ply to a claim for the death of the employee not- 
withstanding in terms it refers only to an injured 
employee^ and, as so construed, prevents an action 
by dependents or a personal representative who have 
duly elected or exercised the pption to take compen¬ 
sation,® for their own benefit® An employee who 
has made a binding and final election to accept work- 
men^s compensation from his employer for his in¬ 
juries may not maintain an action against a third- 
party tort-feasor on any theory that he was not en¬ 
titled to compensation rights,*^ and it is immaterial 
that the compensation proceedings are subsequently 
abandoned or prove unsuccessful.* 

Under some statutes of this nature, however, the 
insurer may bring an action in the name of the em- 


recovery of damages for injuries 
sustalned by reason of negligence of 
a third party, between whom and in¬ 
jured employee the relationship of 
employer and employee does 'not ez- 
ist. 

Idaho.—^Hancock v. Halliday, 171 P. 
2d 333, 67 Idaho 119. 

98. Colo.—^Donley v. Denver & Salt 
Lake R. Co., 141 P.2d 399, 111 
Colo. 358. 

99. Idaho.—Lebak v. Nelson, 107 P. 
2d 1054, 62 Idaho 96. 

1. U.S,—Melella v. Savage, D.C.I>el., 
69 F.Supp. 258. 

Ala.—^Western Union TeL Co. v. 
George, 194 So. 183, 239 Ala. 80— 
Smith V. Southern Ry. Co., 187 So. 
106, 237 Ala. 372. 

Mass.—^Furlong v. Cronan, 26 N.E!.2d 
382, 306 Mass. 464. 

T ex.—Fort Worth Uloyds v. Hay- 
' good, 246 S.W.2d 866, 161 Tex. 149. 
71 C.J. p 1638 note 61. 

XkLteiLt 

. Statute requiring employee to ex- 
ercise option between proceeding 
against third person to recover dam¬ 
ages and proceeding against insurer 
for compensation, and providing 
that insurer may enforce third per¬ 
sonas liability **if compensation be 
pald,” manifested intent to compel 
employee or his administrator to 
make a dnal and binding election, 
and to preserve the cause of action 
at law for benefit of insurer if em¬ 
ployee should choose compensation. 
Mass.—^Reidy v. Old Colony Gas Co., 
58 N.B.2d 707, 315 Mass. 631— 


Furlong V. Cronan, 26 N.E.2d 382. 
305 Mass. 464. 

Xdberal oonstrootion. 

Statute requiring employee to elect 
between right to compensation and 
right to enforce third person’s legal 
liability, and giving compensation 
insurer right to enforce third per¬ 
sonas legal liability, should be con¬ 
strued liberally to accomplish the 
purposes for which it was enacted. 
Mass.—^Furlong v. Cronan, supra. 
Ifo double reoovery 

One of principies underlying work- 
men’s compensation law Is that there 
shall be no double recovery for in¬ 
jury, once by way of compensation 
and once by way of damages. 

Mass.—^McDonald v. Employers' Lia- 
bllity Assur. Corporation, 192 N. 
R 608, 288 Mass. 170. 

2. Al€L—BSmployers Ins. Co. v. Har- 
rison, 33 So.2d 264, 260 Ala. 116— 
Smith v. Southern Ry. Co., 187 So. 
195, 237 Ala. 872. 

Del.—^Rogers v. Delaware Power & 
Light Co„ 96 A.2d 842, Terry 116. 
Mass.—^Mlller v. Richards, 26 K.B. 

2d 380, 305 Mass. 424. 

71 aj. p 1538 note 62. 

Waiver 

When injured employee accepts 
compensation under act, he waives 
all right of action against third per¬ 
son. 

Mass.—Bruso’s Case, 4 N.E.2d 808, 
296 Mass. 631. 

Partial dalm 

Injured employee cannot, by 
claimlng only part of workmen’s 
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compensation to which he is enti¬ 
tled, reserve right to proceed at law 
for damages against third person. 
Mass.—^McDonald v. Employers* Lia¬ 
bility Assur. Corporation, 192 N. 
R 608, 288 Mass. 170. 

Prior to ohange 1& statuto the text 
rule applied in Michigan. 

U.S.—Dlnardo v. Consumers Power 
Co., CAMich,, 181 F.2d 104. 
Mich.—Tews v. C. P. Hanks Coal 
Co., 265 N.W. 227, 267 Mich. 466— 
Valisano v. Chicago & NT. W. Ry. 
Co., 226 N.W. 607, 247 Mich. 301. 

3. Mass.—Pimental v. John B. Cox 
Co.. 13 N.B.2d 441, 299 Mass. 579 
—^Barrv v. Bay State St R. Co., 
110 N.E. 1031, 222 Mass. 366. 

U.S.—Melella v. Savage, D.C.Del., 
59 F.Supp. 258. 

Hl.—^Biddy v. Blue Bird Air Service, 
30 N.B.2d 14, 374 111. 506, applying 
Michigan law. 

71 C.J. p 1538 note 64. 

5. U.S.—^Melella v. Savage, D.C.DeL, 
59 F.Supp. 258. 

71 C.J. p 1538 note 66. 

6. Mass.—^Hall, v. Henry Thayer & 
Co., 113 N.E. 644, 225 Mass. 151. 

7. One who had made binding and 
final election to accept workmen's 
compensation from his employer for 
his Injuries could not maintain inju¬ 
ry action against another on any 
theory that he was not entitled to 
compensation rights. 

Mass.—Petition of Nealon, 134 N.R 
2d 886. 334 Mass. 213. 

8. Mass.—^Mlller v. Richards, 26 N. 
B.2d 380, 305 Mass. 424. 
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ployee or personal representative against the per- 
son liable for damages notwithstanding an election 
to take compensation, as discussed infra § 1017, and 
the person who has elected to take compensation 
may have a beneficial interest in the amount re- 
covered, infra § 1040. So notwithstanding such a 
provision and a provision for subrogation of the in- 
surer, in view of other provisions recognizing and 
preserving a substantial right of the employee for 
the recovery of damages even though he first pro- 
ceeds for compensation under the act,^ the view has 
been taken that the injured employee may, after ob- 
taining an award, and receiving payment, of com¬ 
pensation, bring an action against a third person, 
especially where the Insurance carrier fails or re- 
fuses to bring the action, as discussed infra § 1004, 
or requests the employee to sue,^i and a like rule 
applies in respect of an action for the death of an 
employee where such carrier fails or refuses to 
bring the action, as considered infra § 1004. 

c. Provision Forbidding OoUection, Pecovery, 
or Eeceipt of Both Compensation and Dam¬ 
ages 

Where so provided by the statute, an fnjured em¬ 
ployee may either claim compensation or proceed against 
a third person for damages, or may proceed against both 
but may not collect from both, and he must elect whether 
to collect compensation or damages. 

Under some provisions, an injured employee may 


either claim compensation or proceed against a third 
person for damages, or may proceed against both 
but may not collect from both.^^ Under sudi a 
statute an employee,^^ or, if the provision is applica- 
ble in case of death of the employee, his personal 
representative,^^ who has not accepted compensa¬ 
tion may bring an action against the third person 
for ali damages caused by such personas wrongful 
act; and the employee may have his claim for com¬ 
pensation awarded and also prosecute his action for 
damages to judgment^® xhe employee must, how- 
ever, elect whether to collect compensation or dam- 
ages,i® although a tort-feasor is not entitled to as- 
sert the receipt of workmen^s compensation under 
the laws of another state as a defense to an action 
for damages brought by the injured employee.^7 

According to some cases an employee who has re- 
ceived compensation under the act loses his right 
to bring an action in his own behalf to recover dam¬ 
ages from a third person,^® at least where the em¬ 
ployee collects compensation without reserving his 
right of action for damages,and it has been held 
that an employee who accepts compensation under 
the act may not recover an additional amount in an 
action against a third person.^® Under some acts 
of this general type, however, the acceptance of 
compensation does not necessarily bar an action 
against a third person.^^ Thus in some jurisdictions 


9. Tex.—^Etemson y. Ponder, Gom. 
App., 800 S.W. 36. 

Wm. Caineron & Co. v. Ganble, 
Clv.App., 216 S.W. 469. 

10. Tex.—^Hart v. Traders & Gen¬ 
eral Ins. Co.. 189 S.W.2d 493. 144 
Tex. 146. 

71 C.J. p 1638 note 71. 

11. Tex.—Galveston. H. & S. A. Ry. 
Co. V. Mallott. Clv.App., 6 S.W.2d 
432. 

12. Tenn.—^Wilson v. City of Chat- 
tanoogra, 166 S.W.2d 373. 179 Tenn. 
234. 

The porpofie of that section of the 
compensation act provldingr that an 
employee Injured because of the heir- 
lUrence of a third person may. at his 
optlon, either claim compensation or 
proceed at law against the third per¬ 
son to recover damages. but that 
he shall not be entitled to collect 
them both. Is to prevent an Injured 
employee from receiving double com¬ 
pensation for his injury. 

Tenn.—-Wllson v. City of Chatta- 
nooga. supra. 

18- Ind.—^Armstrong Cork Co. v. 
Maar. 111 N.B.2d 82.. 124 Ind.App. 
106. rehearing denled 112 N.B.2d 
240. 124 Ind. App. 106—Marlon 
County Const Co.» v. Kimberlln. 
184 N.B. 574, 96 lnd.App 146. 


14. Tenn.—Bristol Telephone Co. v; 
Weaver. 243 S.W. 299. 146 Tenn. 
611. 

71 C.J. p 1539 note 76. 

l}epe]Laoii.t of a daeeaaed eanployee 
may proceed against both employer 
and wrongdoer and may obtain a 
judgment against wrongdoer as well 
as award against ^ployer. but can- 
not collect from both. 

Ind.—^Hall V. Pennsylvania Grey- 
hound Lines. 96 N.E.2d 348, 121 
Ind.App. 219—^Robblns v. National 
Veneer & Lumber Co., 88 N,B.2d 
- 773, 120 Ind.App. 213. 

15. U.S.—Old Dominion Stages v. 
Cates, C.C.A.Tenn.. 65 F.2d 268, 
certiorari denled 64 S.Ct. 123, 290 
U.S. 687, 78 L.Bd. 692. 

Ind.—^Ritman v. Wass, 126 N.B.2d 
33, 126 Ind.App. 348—Armstrong 
Cork Co. V. Maar, 111 N.B.2d 82, 
124 Ind.App. 106, rehearing denled 
112 N.E.2d 240, 124 Ind.App. 105— 
Wels V. Wakefleld, 38 N.B.2d 303, 
111 Ind.App. 106—^Artiflclal Ice & 
Cold Storage Co. v. Hyan, 193 N.B. 
710, 99 Ind. App. m. 

71 'C.J. p 1639 note 77. 

16. Tenn.—Wllson v. City of Chat- 

tanooga. 165 S.W.2d 373. 179 Tenn. 
234. . . 

71 aJ. p 1639 note 78. 

17. Ind.—^New York Cent. R. .Co. v. 
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mihlser. 108 N.B.2d 67. 231 Ind. 
180. - . 

18. Tenn.—City of NashvUle v. 
Latham. 28 S.W.2d 46. 160 Tenn. 
681—Mitchell v. Usilton, 242 S.W. 
648. 146 Tenn. 419. 

19. Tenn.—^Wllson v. City of Chat- 
tanooga, 166 S.W.2d 373, 179 Tenn. 
234—Keen v. Allison, 60 S.W.2d 
168, 166 Tenn. 218. 

80. U.S.—McNaughton v. New York 
Cent. R. Co.. C.A.Ind.. 220 F.2d 
836. 

Ind.—^Pittsburgh, C., C. & St. L. R. 
Co. V. Parker. 132 N.B. 372. 134 N. 
B. 890, 191 Ind. 686, 19 A.L.R. 751. 

81. Alaska.—Andersen y. Pacific S. 
S. Co.. 8 Alaska 291. 

71 C-J. p 1639 note 82. 
iEbeseryaitiozL of xlghts 
Receipt of advancements from em- 
ployer^s compensation insurer under 
agreement by whlch injured em¬ 
ployee reserved his right of a 9 tion 
for such injuries against third paiv 
■py and agreed to relmburse insurer 
to extent of recovery against third 
party dld not bar suit by Injured em¬ 
ployee against third. parties for such 
injuries. 

Tenn.—^International Harvester ' Co. 
V. Sartaln, 222»S.W.2d 864. 32 Terna.- 
App. 426. • ' • 
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the. provision that the cmployee shall not collect 
both from the employer and from the third person 
has been construed to mean that to the extent that 
the employee collects from one he may not collect 
from the other,22 and therefore that lie collection 
of compensation does not bar an action to recover 
damages,28 but the recovery of full damages by the 
employee is not allowed, as discussed infra § 1040. 

Notwithstanding a provision of the general type 
here considered in terms refers only to an injured 
employee, it has been so construed as to apply where 
the claim is for the death of an employee,24 and, 
as so construed, may prevent an action by a personal 
representative where compensation has been col- 
lected, at least where the action is brought imder a 
statute which is primarily a survival statute.25 
Provisions of the general t 3 rpe here involved, con¬ 
sidered in connection with provisions giving the em¬ 
ployer the right to collect from a third person in- 
demnity or compensation paid or payable, have been 
regarded as au integral part of the scheme for com¬ 
pensation,® ^ and as intended for the benefit of the 
employer, and do not protect a negligent third per¬ 
son from liability for his negligent acts.27 

d. Acceptance of Award oi Procorement of 
Judgment Barring Alternate Proceeding 

Under statutas which permft an action against a 
third person before an award Is made but provide that 
the acceptance of an award or compensation under the 
act shall be a bar to proceedirui further wIth the other 
remedy, the employee or his personal representative can- 
not recover both compensation and damages for his sole 
benefit. 

Under an act permitting an action against a third 
person before an award is made and providing that 
the acceptance of an award or compensation under 


the act or the procurement of a judgment in the 
action shall be a bar to proceeding further with 
the alternate remedy, while, according to some cas¬ 
es, an injured employee may proceed concurrently 
against the employer and against a third person,28 
the employee or his personal representative can- 
not recover both compensation and damages for his 
sole benefit,®® and an employee who accepts com¬ 
pensation under the act may not also recover in his 
own behalf damages from a third person,®® but 
the acceptance of an award by the employee con- 
stitutes a bar to an action by him only to the extent 
that he cannot maintain the action in his own name 
and for his own benefit.®^ 

e. Idmitation as to Place of Injnry 

Under some statutes, presently or formerly In force, 
the right of an employee' to elect to take compensation 
under the act or to seek a remedy against a third-party 
tort-feasor is limited to cases In which the injury occurs 
away from the piant of the employer, and where tihe In¬ 
jury does not occur away from the piant the person en- 
tltled to compensation Is confined to seeking compensa¬ 
tion. 

Under some acts which have since been repealed 
in some jurisdictions, the right of an employee, or 
of dependents of a deceased employee, to elect to 
take compensation under the act or to seek a remedy 
against a third person who causes the injury is 
limited to cases in which the injury occurs away 
from the piant of the employer,®® and was due to 
the negligence or wrong of another not in the same 
employ;®® and where the injury does not occur 
away from the piant the person entitled to compen¬ 
sation is confined to seeking compensation.®4 Where 
the injury occurs away from the piant and is due 
to the negligence of one not in the same employ, the 
person entitled to compensation may®® and must®® 


22. Ky.—^Book v. City of Henderson. 
197 S.W. 449, 176 Ky. 785. 

23. Ky.—^Napier v. John P. Gorman 
Coal Co., 45 S.W.2d 1064, 242 Ky. 
127. 

71C.J. p 1540 note 84. 

24. Alaska.—^Andersen v. Pacific S. 
S. Co., 8 Alaska 291. 

71 C.J. p 1540 note 86. 

25. Tenn.—^McCreary v. NashvUle, 
C. & St L. By., 84 S.W.2d 210, 161 
Tenn. 691. 

26. Tenn.—Walters v. Bagle Indem- 
nity Co., 61 S.W.2d 666, 166 Tenn. 
386. 

27. Ind.—Armstronff Cork Co. v. 
Maar, 111 N.B.2d 82. 124 Ind.App. 
105, rehearlnsr denied 112 N.K.2d 
240, 125 Ind.App. 105—Weis v. 
Wakefleld, 38 N.B.2d 803, 111 Ind. 
App. 106. 

Other Btatement of mle 
A nefirliaent third party is liable 


for the full amount of damages caus- 
ed by his negligence and has no con- 
cem with any cigreements or pay- 
ments between employer and em¬ 
ployee, or with provision of work- 
men's compensation law with re- 
spect to employee’s electlon of rem¬ 
edies, as long as third party is safe 
from double liability. 

Ind.—^Forcum-James, Inc. v. John¬ 
son, 59 lSr.B.2d 730, 115 Ind.App. 
655. 

28. Isr.C.— Phlfer v, Berry, 168 S.E. 
119, 202 N.C. 388. 

29. N.C.—Phifer v. Berry, supra. 

sa Va.—^Virginia Electric & Pow¬ 
er Co. v. Mltchell, 164 S.E. 800, 159 
Va. 855, reheard 167 S.E. 424, 159 
Va. 855. 

71 C.J. p 1540 note 98. 

31. Va.—Corrigan v. Stormont, 170 
S.E. 16, 160 Va. 727. 

71 C.J. p 1540 note 94. 
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32. Or.—King v. Union Oil Co. of 
California, 24 P.2d 345, 144 Or. 
655, rehearing denied 25 P.2d 1055, 
144 Or. 655. 

71 C.J. p 1540 notes 96, 97. 

Liability of third person dependent 
on place of Injury see supra § 986. 

33. Or.—King v. Union Oil Co. of 
California, supra. 

34. U.S.—^Matheny v. Edwards Ice 
Machlne & Supply Co., C.C.A.Or., 
39 F.2d 70, certiorari denied 50 S. 
Ct 464, 281 U.S. 765, 74 L.Bd. 1178. 

71 C.J. p 1540 note 99. 

35. Wash.—^Anderson v. Bauer, 264 
P. 410, 146 Wash. 594. 

71 CJ. p 1541 note 1. 

36. Wash.—Stertz v. Industrial In¬ 
surance Commlssion of Washing¬ 
ton, 158 P. 256, 91 Wash. 588. 
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make an election, and he cannot both claim compen- 
sation and also bring an action against a third per¬ 
soni 7 or, at least, cannot both obtain compensation 
and recover damages.^s An employee is not, how- 
ever, required to make an election by such provisions 
where at the time of the injury he was not on the 
premises or piant of his employer and was not in 
the course of his emplo3rment.39 

f« Limitation as to Fnrtheraaice of Gommon 
Enterprise or Accomplishment of Same or 
Eelated Pnrposes 

Under eome statutes which contain provisions requir- 
Ing an election where both the employer and the third 
person are subject to the act, such provisions are appll- 
cable oniy where the employer liable for compensation 
and the ottier person legally liable for damages are en- 


gaged In the due course of buslness In furtherance of a 
common enterprise or in the accomplishment of the same 
br related purposes in operatlon on the premises where 
the injury was recelved at the time of such InJury. 

Some acts which contain provisions requiring an 
election where both the employer and the third 
person are subject to the act are by express terms 
applicable only where the employer liable for com¬ 
pensation and the other person legally liable for 
damages are engaged in the due course of business 
in furtherance of a common enterprise or in the ac¬ 
complishment of the same or related purposes in 
operation on the premises where the injury was re- 
ceived at the time of such injury where the em¬ 
ployer and the third person are not so engaged, an 
election is not required,and the fact that the em- 


37. U.S.—^Holmes v. Henry Jennln^rs 
& Co.. D.aOr., 7 F.2d 231. 

Or.—^McDonough v. National Hospi- 
tal Ass’n, 294 P. 351, 134 Or. 451. 

38. Wash.—^Anderson v. Bauer, 264 
P. 410, 146 Wash. 594. 

71 C.J. p 1541 note 4. 

39. Wash,—^Hoffman v. Hansen, 263 
P. 53, 118 Wash. 73. 

40. U.S.—^Pittsburgh Piate Glass 
Co. V. Carey, C.C.A.Minn., 98 F.2d 
533. 

Minn.—Schneider v. Texeus Co., 69 N. 
W.2d 329, 244 Mlnn. 131—Wagner 
V. aty of Duluth, 300 N.W. 820, 
211 Minn. 252—Seidel v. Nicollet 
Ave. Properties Corp., 279 N.W. 
570, 202 Minn. 569—Egan v. E. A. 
Brown Co., 258 N.W. 161, 193 
Minn. 165. 

^egislatlve pnrpose of amendment 
to worhmen's compensation act pre- 
venting injured employee from re- 
covering both compensation under 
the act and damages from third- 
party tort-feasor, where the parties 
are engaged in a common enterprise 
or the same or related purposes in 
operatlon on premises where injury 
occurred, is to restore injured em- 
ployee*s common-law rlght of action 
against third-party tort-feasor, ex- 
cept where several employers are 
engaged on the same project and 
their employees are exposed to the 
same or similar hazards created by 
such mutual engagements. 

Minn.—Crawford v. Woodrich Const. 
Co., 57 N.W.2d 648, 239 Minn. 12— 
Volding V. Harnish, 61 N.W.2d 658, 
236 Minn. 71—Gleason v. Geary, 8 
N.W.2d 808, 214 Minn. 499. 

Talr aaid libaral oonstmotloa. 

(1) Amendment to workmen's 
compensation act permltting injured 
employee to recover from third-par¬ 
ty tort-feasor subject to act unless 
employer and tort-feasor are engag¬ 
ed in a common enterprise or the 
same or related purposes in opera¬ 
tion on premises where Injury oc¬ 


curred was intended for the benefit 
of employees and should be liberal- 
ly construed with such purpose and 
Intent in mind. 

Minn.—Swanson v. J. Li. Shiely Co., 
48 N.W.2d 848, 234 Minn. 648. 

(2) Provlsion, being “remedial,” 
should receive such fair and liberal 
construction as to make it a work- 
able statute, thereby giving force 
and effect to leglslative purpose. 
Minn.—Gleason v. Geary, 8 N.W.2d 
808, 214 Minn. 499. 

Statutoxy oondltions 

(1) Section of workmen*s compen¬ 
sation act depriving compensated 
employee of tort action against third 
party wlll prevent recovery only if: 
First, both injured worker’s employ¬ 
er and third party were insured or 
self-insured under Workmen*8 Com¬ 
pensation Act; second, employer and 
third party were engaged in due 
course of business on same project; 
third, their employees were working 
together in performance of such 
project in manner which exposed 
them to same or similar hazards on 
premises where injury was received 
and at time thereof. 

Minn.—^Urbanskl v. Merchants Mo¬ 
tor Freight, 67 N.W.2d 686, 239 
Minn. 63. 

(2) Under compensation provision 
llmitlng an injured employee or his 
dependents to a choice between re- 
celvlng **compensation” from em¬ 
ployer or proceedlng at law against 
third party causing injury, and pro¬ 
vlsion that ali employers shall be 
subject to provisions of workmen^s 
compensation law, and every such 
employer shall be liable for compen¬ 
sation, Word '^compensation’' refers 
to payment made by an employer 
subject to the Minnesota workmen*s 
compensation act, and has no appli- 
cation to the United States or its 
agencies; so dependents of a de- 
ceased worker were not precluded by 
receipt of> payment of compensation 
under the United States Compensa- 
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' tion Act firom bringlng an action 
against the city whose negllgence al- 
legedly caused employee’s death. 
Minn.—Wagner v. City of Duluth, 
300 N.W. 820, 211 Minn. 252. 

BalAted hiudiianves 

Under Minnesota workmen’s com¬ 
pensation act imposing liability on 
an employer other than an injured 
employee’8 employer, for the em- 
ployee’8 injuries, where the injury 
complalned of was recelved in the 
due course of business and in the 
accomplishment of the same or re¬ 
lated purposes in operatlon on the 
premises where the injury was re¬ 
ceived, at the time thereof, business- 
es are '‘related” when the parties are 
mutually or reciprocally interested 
in a commerclal way or where the 
business of one has a necessary re- 
latlon toward or in conjunction with 
the other. 

U.S.—^Pittsburgh Piate Glass Co. v. 
Carey, C.C~A.Minn., 98 F.2d 533. 

41. Minn.—^Manteujffel v. Theo. 
Hamm Brewing Co., 56 N.W.2d 310, 
238 Minn. 140—Johnson v. City of 
Duluth, 12 N.W.2d 192, 216 Minn. 
192—Gleason v. Geary, 8 N.W.2d 
808, 214 Minn. 499—^Murphy v. Bar- 
low Realty Co., 289 N.W. 567, 206 
Minn. 637—^Horgen v. Franklln Co¬ 
operative Creamery Ass’n, 262 N. 
W. 149, 195 Minn. 159. 

71 C.J. p 1541 note 7. 

The snpplylng of a oonimodity or 
a aemoe to a customer upon the lat- 
ter’8 premises does not amount to 
engaging in the “same or a related 
purpose” by the parties within the 
meanlng of provision of the work- 
men’8 compensation act preventing 
an injured employee from recovering 
both compensation under act and 
damages from third-party tort-feas¬ 
or where the parties are engaged in 
the same or related purposes in ox)- 
eration on the premises where the 
injury was received. 

Minn.—Gentle v. Northern States 
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ployee has been awarded, and is receiving from his 
employer, compensation does not prevent the mainte- 
nance of an action against the third person.^^ 
Where, however, the employer, the employee, and 
the third person are subject to the compensation act 
and the employer and the third person are so en- 
gaged, an employee, or dependents of a deceased 
employee, 44 who make a binding election to take 
compensation cannot maintain an action against the 
third person. 

§ 989. Election by Particular Person in Case 
of Death by Wrongful Act 

In the case of death of an employee by wrongful act 
of a third person, the wldow of the deceased employee 
as adminlstratrlx Is the proper person to eiect between 
the compensation act and the seekinfl of recovery under 
a death act. 

An election between the compensation act and the 
seeking of recovery under a death act is, under 
some acts, properly made by the widow of the de¬ 
ceased employee as administratrix.46 Under a pro- 
vision for election by the dependents of a deceased 
employee, the power of a widow to make an elec¬ 
tion so as to affect her own rights and those of a 
dependent child has been recognized4® even though 
the widow has not been appointed administratrix,47 
and where she has duly made an election to take 


101 C.J.S. 

compensation she cannot thereafter as adminis- 
tratrix maintain an action against a third person 
under the death statute.48 

Even in the absence of a specific provision for an 
election in the case of the death of the employee, 
it has been held or recognized that the widow may 
eiect to take compensation and thereby prevent the 
maintenance of an action for her own benefit,48 or 
for the benefit of dependent children who are ben- 
eficiaries under the compensation act,50 and even 
an action for the benefit of adult children who are 
not beneficiaries under the act.^^ So, even where 
there is no provision for altemative remedies, the 
fact that a surviving widow on her own behalf and 
as guardian of a minor child accepts and retains 
compensation awarded in a proceeding under some 
compensation act prevents her as administratrix 
from maintaining an action against a third person.^^ 

The view has been taken, however, that the moth- 
er of a deceased employee does not, by accepting 
compensation, release the alleged wrongdoer from 
liability in an action for the benefit of the heirs 
and creditors of such employee,^® that pa3nment 
of compensation to a widow of the deceased work- 
man does not preclude the bringing of a tort ac¬ 
tion against the tort-feasor by the children of the 
deceased, 54 and that the widow of a deceased em- 


Power Cp., 6 N.W.2d 361, 213 Mlnn. 

231. 

Suit ag«iiL8t pzliLolpal contractor 

(1) Under such provision, subcon- 
tractor^s employee, who sustained 
injuries when temporary scaifold on 
which hd was workins was struck 
by truck of general contractor, could 
maintain personal injury action 
agrainst ;General contractor notwith- 
standlng general contractor wais sub¬ 
ject to the act and the subcontrac- 
tor’s employee had received work- 
man’s compensation from subcon- 
tractor*s insurer. 

U.S.—I. Du Pont De Nemours & 

Co. V. Frechette, C.C.A.Minn., 161 

F.2d 318. 

(2) Where employee of sub-con- 
tractor was not worklng with or ex- 
posed to the same hazards as em- 
ployees of building contractor he 
could naalntain tort action against 
buildlng contractor for injuries caus- 
ed by his negllgenca 

Minn,—Swanson v. J. Li. Shiely Co., 

48 N.W.2d 848, 234 Mlnn. 548. 

(3) Neither employer, merely car- 
rylng on systexnatlc inspectlon to 
insure that it was obtaining Quality 
of Services for which it had obllgat- 
ed itself' to pay under a construe- 
tion contract, nor inspector hlred by 
it were engaged in same project as 
contractor who performed work# so 
as to prevent Inapectorv-. who had 


been compensated by employer, from 
maintaining a common-law tort ac¬ 
tion against the contractor. 

Mlnn.—Crawford v. Woodrich Const. 
Co., 67 N.W.2d 648, 239 Minn. 12. 

42. U.S.—Phillips Petroleum Co. v. 
Mlller, aCjLMinn., 84 F.2d 148. 

Minn.—^Lang v. William Bros. Boiler 
& Mfg. Co., Manufacturers & Mer- 
chants Indem. Co., Intervenor, 85 
N.W.2d 412—Gentle v. Northern 
, States Power Co., 6 N.W.2d 361, 
213 Minn. 231—Smith v. Ostrov, 
292 N.W. 746, 208 Minn. 77—Te- 
voght V. Polson, 286 N.W. 893, 205 
Minn. 262—^Taylor v. Northern 
States Power Co., 264 N.W. 139, 
196 Mlnn. 22—Anderson v. Inter¬ 
state Power Co., 263 N.W. 612, 196 
Mlnn 628. 

71 C. J. p 1641 note 8. 

43. Mlnn.—^Volding v. Harnish, 61 
N.W.2d 658, 236 Minn, 71—Bgan 
V. E. A Brown Co., 268 N.W. 161, 
193 Mlnn. 165. 

71 C.J. p 1641 note 9. 

44. Mlnn.—^Prebeck v. Village of 
Hibbing, 240 N.W. 890, 186 Mlnn. 
303. 

45. Mass,—^Turnqulst v. Hannon, 
10? N.E. 443, 219 Mass. 560. 

71 a J. p 1541 note 11. 

AppoiatmaiLt of guardian 
Under North Dakota law, the ap- 
pointment of a guardian for a de¬ 
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pendent minor is not essentiai to 
the making of a binding election by 
surviving widow to accept beneflts 
of workmen’s compensation law 
rather than to proceed against a 
thlrd-party tort-feasor. 

U.S.—^Nelson v. Westland OU Co., 
D.C.N.D., 96 F.Supp. 656. 

48. N.T.—Hanke v. New York Con- 
sol. R. Co., 168 N.T.S. 234. 181 
App.Div. 63. 

71 C.J. p 1542 note 12, 

47. N.T.—^Hanke v. New York Con- 
soL R. Co., supra. 

48. N.Y.—^Hai^e v. New York Con- 
sol. R. Co., supra. 

48. Tenn.—MeCreary v. Nashvllle, 
C. & St L. Ry., 34 S.W,2d 210, 161 
Tenn. 691. 

60. Tenn.—^MeCreary v. Nashviile,' 
C. & St D. Ry., supra. 

51. Tenn.—^MeCreary v. Nashvllle, 
C. & St L. Ry., supra. 

62. U.S.—Weber v. Chicago & N. W. 
Ry. Co., D.aWyo.. 278 F. 258. 

71 C.J. p 1642 note 18. 

63. Mlch.—^Vereeke v. City of Grand 
Rapids, 168 N.W. 1019, 203 Mich. 
85. 

64. Utah.—^Reid v. Owens, '93 P.2d 
680, 98 Utah 60, 126 A.D.j^, 65. 
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ployee may not by accepting compensation under 
the act of one state defeat the interest of otber 
beneficiaries of a recovery for death in an action 
in another state under the laws of such other 
state.55 Dependents of a deceased employee who 
are without a beneficial interest in the cause of ac¬ 
tion for death against the tort-feasor are not put 
to an election.5® 

§ 990. What Constitutes and Validity 

a. In general 

b. Agreement with employer or insurer; 

. settlement and release 

c. Prosecuting compensation proceeding 

d. Award of compensation 

c. Accepting or collecting payment or 

advances 

f. Fumishing or accepting hospital, med- 

ical, or nursing expenses 

g. Knowledge of altemative remedies; 

fraud or mistake 

h. Proceeding to impeach or avoid elec- 

tion 

a. In General 

In the absence of a statute or regulation deflning 
what shall constitute an ''election/' any decisive act of a 
party with knowledge of his rights and of the facts In- 
dicating his Intentlon to. pursue one remedy rather than 
the other determines his election. 

The view has been expressed that, in the absence 
of any statutory provision, or rule of the state in- 
dustrial commission defining what shall constitute 
an "election,” any decisive act of a party with 
knowledge of his rights and of the facts indicating 
his intention to pursue one remedy rather than the 
other determines his election.57 So there is author- 


ity for the view that whether or not an employee 
has made an election to take compensation or to 
enforce a right against a third person is largely a 
matter of intention in each case, ^ 8 and each case 
must be determined on its peculiar facts.®8 

The act should so be construed as to give the em¬ 
ployee a choice free from restraint,®<> and, until he 
has done something which evidences his intention 
to pursue one course or the other, the choice re- 
mains open to him.®i The right of election con- 
ferred by statute contemplates an opportunity for 
deliberation, followed by some affirmative action.®^ 
These rules must, of course, be read in connection 
with the construction given the particular provision 
involved as to the right and duty to elect, discussed 
supra § 988, and as to the particular facts which 
constitute an election, infra subdivisions e-g of this 
section. 

Under some statutes an election may or should 
be made by filing notice with the commission of 
intention to sue the third-party tort-feasor,®8 but 
notice to the commission constitutes a binding elec¬ 
tion only where no acceptance of compensation 
pursuant to an award has yet occurred;®^ and the 
filing of an election to receive compensation is not 
binding where, with the approval of the commis¬ 
sion and prior to the time any compensation is re- 
ceived, the employee files another notice of elec¬ 
tion to sue negligent third parties.®® Where no 
form of notice of election to recover damages 
against a third-party tort-feasor has been fixed by 
the statute or by administrative regulation, an al- 
leged defective notice does not deprive the em¬ 
ployee of the right to maintain an action against 
the third-party tort-feasor.®® 


65. N.H.—Saloshln v. Houle, 166 A. 
47, $6 N.H. 126. 

56. N.T.—^Zirpola v. T, & B. Cassel- 
man, Inc., 143 1^.11. 222, 287 N.T. 
367. 

71 C.J. p 1642 note 21. 

67. Okl.—^Marland Refining Co. v, 
McClung, 226 P. 812, 102 Okl. 66— 
Barton v. Oklahoma, K. & M. Ry. 
Co., 220 P. 929, 96 Okl. 119. 

58. Wls,—HarlolE v. Merwin, 177 N. 

W. 913, 172 Wis. 30. 

71 aj. p 1642 note 28. 

69. Md.—^Perdue v. Brlttingham, 47 
A.2d 491, 186 Md. 893. 

Wls.—Harlofl v. Merwin, 177 N.W. 

913, 172 Wis. 30. 

Wxitten eieotlon. 

A wage klstory, signed by em¬ 
ployee and flled with Insurance car- 
rler’s admission of liability, was not 
^'WFlttea election*’ • ban^ng*, under 
compensation act and rule of indus- 
101 C.J.S.—32 


Itrial commission, employee's recov- 
! ery from third party in tort action 
in view of commission rule requiring 
filing of wage history. 

Colo.—^King v; O. P. Baur Confec- 
tlonery Co., 68 P.2d 909, 100 Colo. 
628. 

60. Wis.—HarloflC v. Merwin, 177 N. 
W. 913, 172 Wis. 30. 

81. Wis.—^HarlofC v. Merwin, su¬ 
pra. 

Definitive action 

Under amended section of Dela- 
ware workmen’s compensation act 
permittlng an employee, injured by 
person other than employer, and who 
elects to receive compensation, to 
sue such third person within two 
hundred sixty days of date of acci¬ 
dent, the election of remedies is not 
oonsldered until there has been some 
definitive action as to compensation 
benefits, and where there had been i 
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no sufiiclent action under statutes to 
bring the amendment into play, the 
right of employee’s widow under 
Delaware wrongful death act re- 
mained unlmpaired. 

U.S.—^Kowalewski v. Pennsylvania 

R. Co., D.C.Del., 141 P.Supp. 666. 

62. Colo.—^Klng v. O. P. Baur Con- 
fectionery Co., 68 P.2d 909, 100 
Colo. 628. 

63. D.C.—Jordan v. District of Co- 
lumbia, D.C., 116 P.Supp. 669. 

64ii XT.S.—^Toomey v. Waterman S. 

S. Corp., C.C.A.N.T., 128 P.2d 718. 
N.T.—Leibow v. Arthur G. Blair, 

Inc., 64 N.T.S.2d 894, 183 Misc. 
918. 

65. N.T.—^Leibow v. Arthur G. 
Blair, Inc., supra. 

66. U.S.—^Brusich v. Grace Line, D. 
GN.T., 66 F.SUPP. 48. 



§ 990 WORKMEN’S COMPENSATION 


101 C.J.S. 


EzHdence; questions of law and fact A third- 
party tort-feasor sued by an employee for negli- 
gence causing injury has the burden of proving 
plaintifFs election to take workmen’s compensa- 
tion, thus barring the actio-n at law;®*^ but an em¬ 
ployee must sustain his claim of lack of knowledge 
to make a binding election by reasonable evidence.®^ 
Relevant evidence with respect to the issue of elec¬ 
tion is admissible.®^ Particular evidence has been 
held suflBicient'^0 or has been held insufiScient*^! to 
Show an election to take compensation, precluding 
action at law. Ordinarily it is a question for the 
trial court in an action at law against a third- 
party tort-feasor to determine whether the employee 
instituting suit had made an election to receive com¬ 
pensation instead but the determination whether 
the employee collected compensation has been held 
a question of fact for the jury.^* 

b. Agreement with Employer or Insurer; Set- 
tlement and Release 

A settiement of a claim for compensation and the 
acceptance of payments of compensation thereunder wlll 
evidence an election. 

It has been laid down broadly that a settlement 
of a claim for compensation and the acceptance of 
pa 3 mients of compensation thereunder will evidence 
an election.^^ So the view has been taken that an 
agreement for compensation between the employee 
and the employePs insurer, approved by the duly 
authorized board or department imder provisions of 


the act, constitutes an election which will prevent 
the employee’s maintaining an action for damages 
against a third person.75 The making of an agree¬ 
ment for compensation by the administrator of a 
deceased employee with the employer, which is not 
approved by the industrial accident board, does 
not of itself, however, constitute such an election 
as will prevent an action against a third person.*^® 

Under some statutes the fact that the injured 
workman and his employer may have had agree- 
ments between themselves conceming compensation 
does not afFect the liability imposed by law on a 
third-party tort-feasor as long as there has been 
no actual payment and satisfaction of the compen¬ 
sation claim,and, if there was any mistake as 
to the terms of an agreement for compensation filed 
with the state industrial board and approved by the 
board, the workman and the employer are entitled 
to have the award of the board, based on such 
agreement, set aside, without affecting the right of 
the workman to proceed against the third-party 
tort-teasor.*^® 

c. Frosecuting Compensation Proceeding 

Under some statutes the mere making of a claim for 
compensation Is not decisive as an election of remedy, 
but It is the actual award which is binding, and untll an 
award Is made, the clalmant may forego compensation 
under the act and pursue his remedy against a negli- 
gent third person. 

Under some acts it is not the making of a claim 


67. U.S.—^Foster v. Buckner, C,A. 
Mich., 203 F.2d 527, certiorari de- 
nled 74 S.Ct 30, 346 U.S. 318, 98 
Li.Ed. 345. 

Aooeptanee of benefits 
Defendant in negligence action 
which charsred that plaintilf had 
elected to receive benefits under 
workmen*s compensation law had 
burden of showinsr acceptance by 
plaintilf of benefits of compensation. 
Ind.—^Armstrong Cork Co. v. Maar, 
111 N.E.2d 82, 124 Ind.App. 106, re- 
hearing denied 112 N.E.2d 240, 124 
lnd.App. 105. 

68. Ariz.—State ex rei. Industrial 
Commission v. Pressley, 260 P.2d 
992, 74 Ariz. 412. 

69. Mass.—^Petition of Nealon, 134 
lSr.E.2d 886, 334 Mass. 213. 

70. Mlch.—Schulmeyer v. Central 
Motor Freight Co., 35 N.W.2d 225, 
323 Mich. 142. 

Minn.—^Volding v. Hamlsh, 61 N.W. 
2d 658, 236 Minn. 71. 

71. U.S.—^Poster v- Buckner, C.A. 
Mich., 203 P.2d 627, certiorari de- 
uied 74 S.Ct 30, 346 U.S. 818, 98 
L.Ed. 345. 

Ind.—^Armstrong Cork Co. v. Maar, 
111 N.E.2d 82, 124 lnd.App. 105. 


I rehearing denied 112 N.E.2d 240, 

! 124 Ind.App. 106. 

72. Ariz.—State ex rei. Industrial 
Commission v. Pressley, 250 P.2d 
992, 74 Ariz. 412. 

Mass.—Petition of Nealon, 134 N.E. 
2d 886, 334 Mass. 213. 

73. Ind,—Samuel E. Pentecost 
Const. Co. V. 0’Donnell, 39 N.E.2d 
812, 112 Ind.App. 47. 

74. Tenn.—Stanford v. Holloway, 
157 S,W.2d 864, 25 Tenn.App. 879. 

71 C,J. p 1642 note 29. 

XTonoompeiuiable injury 
An employee injured by act of 
third person, who slgned wrltten 
agreement with liability insurer of 
employer for payment of compensa¬ 
tion under compensation act, was 
barred from instituting tort action 
against third person causing Injury, 
irrespective of fact that Injury 
naight not be compensable under 
compensation act. 

Mass.—^Miller v. Hichards, 26 N.B. 
2d 380, 305 Mass. 424. 

76. Mich.—^Nagy v, Michigan Cop- 
per & Brass Co., 207 N.W. 850, 233 
Mich. 552—Smith v. Port Huron 
Gajs & Electric Co., 187 N.W. 292, 
217 Mich. 619. i 


76. Mich.—^Brabon v. Gladwln Llght 
& Power Co., 167 N.W. 1024, 201 
Mich. 697—Dettlolf v. Hammond, 
Standish & Co., 161 N.W. 949, 196 
Mich. 117. 

77. Ind.—^Armstrong Cork Co. v. 

Maar, 124 Ind.App. 105, 111 N.E. 
2d 82, rehearing denied 112 N.E.2d 
240, 124 Ind.App. 106—Porcum- 

James, Inc. v. Johnson, 59 N.E.2d 
730, 115 Ind.App. 655—Samuel E. 
Pentecost Const Co. v. 0'Donnell, 
89 N.B.2d 812, 112 Ind.App. 47— 
Weis V. Wakefield, 38 N.B.2d 803, 
111 Ind.App. 106. 

7a Ind.—^Wels v. Wakefield, supra 

Bepayment by employee 

That employee and employer once 
had an agreement under which com¬ 
pensation was being paid to em¬ 
ployee for injuries from negllgence 
of third party did not relieve third 
party from liability where the agree¬ 
ment had been rescinded and the 
money repaid by employee, and nei- 
ther employer nor his Insurance car- 
rier had a claim against third par¬ 
ty. 

Ind.—^Forcum-James, Inc. v. John¬ 
son, 59 N.E.2d 730, 116 IndApp. 
666 . 
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for compensation under the act but the actual [ third person.85 Where the person entitled to com- 


award which is decisive and binding/» and, even 
though an employee has made a claim, he may, until 
an award is made, forego compensation under the 
act and pursue his remedy against a negligent third 
person.80 Furthermore, there must be a formal 
assertion of the claim^i and the mere appearance 
o£ the injured employee at a hearing before the in- 
dustrial commission, pursuant to a direction of the 
commission, does not constitute a claim for com¬ 
pensation and an election where no claim was oth- 
erwise made,82 even though the commission gra- 
tuitously makes a temporary award which is not 
accepted or recognized by the employee.^^ Where, 
however, after making application for compensa¬ 
tion, the injured employee is permitted to withdraw 
his claim in order to sue a third person, a subse- 
quent application or request by Ihe employee to 
the commission to assume jurisdiction and make an 
award may constitute an election to take compensa- 
tion.84 

The mere signing of a claim for compensation 
does not necessarily constitute an election so as to 
prevent the maintenance of an action against a 


pensation merely gives to the employer and files 
with the designated commissioner the notice of in- 
juiy and claim for compensation prescribed by oth- 
er provisions of the act, in the absence of an award 
of compensation there is not such an exercise of 
the option to claim compensation by the person en¬ 
titled to compensation as will, under some acts, 
preclude such person from maintaining an action 
against a third person.86 An employee’s initial pur- 
suit of a statutory remedy of suit to set aside the 
ruling of the industrial board denying his claim 
for compensation for injuries sustained is not, 
strictly speaking, an election precluding subsequent 
action against negligent third parties for damages.**^ 

Option to proceed against either but not against 
both. Under an act giving the injured employee 
an option to proceed against the employer for com¬ 
pensation or to proceed against a third person for 
damages, but not against both, “to proceed” against 
the employer is to employ the procedure, the meth- 
od, pointed out by the act.88 According to some 
cases, bringing and prosecuting to a determination 
on the merits a proceeding for compensation con- 


79. N.Y.—Godfrey v. Brooklyn Edi¬ 
son Co., 187 N.T.S. 263, 116 Mlsc. 
21 . 

Curtis V. U. S. Truckingr Corp*i 2 
N.Y.S.2d 248. 

An employee radllag* to reoover 
compensation under workmen*s com¬ 
pensation law for Injuries sustained 
may subseQuently pursue common- 
law action against negligent third 
parties for damages. 

Tex.—^Robertson v. C. A. Bryant Co., 
Clv.App., 127 S.W.2d 549, error dis- 
missed, judgment correct. 

Sa Ind.—McKinnon v. Farrill, 38 N. 

E.2d 1008, 111 Ind.App. 343. 

N.Y.—Galottl V. Deansboro Supply 
Co., 289 N.Y.S. 636, 248 App.Dlv. 
20 . 

N.Y.—Godfrey v. Brooklyn Edison 
Co., 187 N.Y.S. 263, 116 Misc. 21. 

Curtis V. U. S. Trucklng Corp., 
2 N.Y.S.2d 248. 

Pending suit 

Fact that employee who was In¬ 
jured on employer^s premlses whlle 
golng to cafeteria had suit under 
workmen^s compensation law pend¬ 
ing in state court dld not bar her 
from bringing action against em- 
ployer’s landlord for her injuries. 
U.S.—^B:aylor v. MagiU, C.ATenn., 
181 P.2d 179. 

Withdrawal of daim 

(1) Where employee flled and 
wlthdrew claim for workmen’s com¬ 
pensation against employer, and no 
compensation was paid, agreed upon, 
or awarded, and no future claim 
could be filed because barred by one- 


I year statute of limitatlons, em¬ 
ployee dld not elect to “claim com- 
pensation“ so as to bar subsequent 
suit against alleged thlrd-party tort- 
feasor for damages because of inju¬ 
ries. 

Del.—^McGonlgal v. Ward Baking Co., 
67 A.2d 61, 6 Terry 56. 

(2) Where industrial conuulsslon 
found that claimant sufCered inju¬ 
ries arlsing out of, and In course of, 
employment and accepted responsi- 
bility for accident beneflts and com¬ 
pensation and paid medical beneflts 
and then claimant dled election of 
remedies to proceed against third 
party and asked that medical bene- 
fits be contlnued but that his claim 
for compensation be held in abey- 
ance pending decision of that action, 
request for delay in award of com¬ 
pensation was proper and not such 
an application for award as would 
bar his right of election to sue the 
third party. 

Arlz.—^Pressley v. Industrial Com¬ 
mission, 236 P.2d 1011, 73 Arlz. 
22 . 

81. N.Y.—^Dyer v. Central Sav. 
Bank, 242 N.Y.S. 74, 137 Misc. 609. 
A wage hlstory, signed by em¬ 
ployee and flled with Insurance car- 
rler*s admisslon of liability, was not 
“claim for compensation** barrlng, 
under compensation act and rule of 
industrial commission, employee*s 
recovery from third party in tort 
action in view of commission rule 
requlring flling of wage history. 
Colo.—-Klng V. O. P. Baur Confec- 
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tlonery Co., 68 P.2d 909, 100 Colo. 
628. 

Failiire to attend hearing 
Where guest, injured when auto- 
mobile in which he was rlding ran 
Into tree, did not attend hearing of 
workmen*s compensation board, al- 
though he recelved notice of hear¬ 
ing, the fact that guest recelved an 
award, which was not a final award, 
from workmen*s compensation board 
for injuries suffered in accident did 
not bar guesfs common-law action 
for damages against driver of auto- 
mobile. 

N.Y.—Silis v. Wert, 139 N.Y.S.2d 
182. 

82. N.Y.—^Dyer v. Central Sav. 
Bank, 242 N.Y.S. 74, 137 Misc. 509. 

83. N.Y.—^Dyer v. Central Sav. 
Bank, supra. 

8A Okl.—Stephens v. Keystone 
Boiler & Welding Co., 286 P. 309, 
142 Okl. 237. 

85. Wash.—^Harvey v. Chas. R. Mc- 
Cormick Lumber Co. of Delaware, 
271 P. 65, 149 Wash. 868. 

71 C.J. p 1643 note 39. 

86. XT.S.—Canadian Pac. R. Co. v. 
Morin, aC.AVt., 64 F.2d 246. 

87. Tex.—^Robertson v. C. A. Bry¬ 
ant Co., CivA.pp., 127 S.W.2d 649, 
error dismissed, judgment correct. 

88. Mlch.— ^Fox V. Detroit United 
Ry., 187 N.W. 821, 218 Mich. 6— 
Brabon v. Gladwin Llght & Power 
Co., 167 N.W. 1024, 201 Mich. 697. 
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stitutes an election which will prevent the.mainte- 
nance of an action by the employee against a third 
person,^® even though there is a decision adverse 
to the employee®^ or the judgment for compensa- 
tion against the employer is not collectible.^^ It 
has been held, on the other hand, that where a com- 
pensation claim was filed before the industrial board 
but no proceedings were had on the claim and there 
had been no hearing or award, there was no elec¬ 
tion of altemative remedies preventing the valid 
institution of a suit by the injured employee against 

the third-party tort-feasor.®2 

d. Award of GompensatLon 

Ordinarlly, where there Is provtsion for an election 
and the employee’8 proceeding has progressed to an 
award. there is such an election as wlll prevent an action 
against a third person. 

Under some acts it is not the making of a claim 
for compensation under the act but the actual award 
which is decisive and binding, as discussed supra 
subdivision c of this section, and, where no award 
has been made, a binding election precluding an 
action against a third person is not effected by the 
receipt of payments from the employer or the In¬ 
surance carrier, infra subdivision e of this section. 
\Vhile ordinarily, where there is provision for an 
election and the employee^s proceeding has pro¬ 
gressed to an award, there is such an election as 
will prevent an action against a third person,un¬ 


der some acts the view has been expressed that the 
mere filing of a claim for compensation followed by 
an award of full compensation under the act does 
not necessarily constitute an election.^^ 

Where the act permits an injured employee to 
recover damages from a third person before an 
award under the act is made and provides that the 
acceptance of an award shall be a bar to proceed¬ 
ing further with the alternate remedy, an agree- 
ment for compensation between the employee and 
the employer, duly filed with the industrial commis- 
sion but not approved by it, is not an award so as 
to prevent an action against a third persbn.95 

e. Accepting or GoUecting Fayment or Ad- 
vances 

Ordinarily the receipt and acceptance of compensa¬ 
tion constitutos such an election as will prevent an action 
by the injured employee against a third person, at least 
where full compensation has been received, or the accept¬ 
ance of compensation Is pursuant to an award. 

Where the compensation act provides for an elec¬ 
tion, usually the receipt and acceptance of compen¬ 
sation constitutes such an election as will prevent 
an action by the injured employee against a third 
person,®® at least where full compensation has been 
received,®^ or the acceptance of compensation is 
pursuant to an award.®® There is authority for the 
view that there is an election to take compensation 


89. Minn.—Olson v. Thiele, 225 N. 

W. 391, 177 Mlnn. 410. 

71 C.J. p 1548 note 42. 
anardlan. 

Where compensation claim was 
filed with state industrial commis- 
sion by Injured workman, who was 
thereafter adjudgred Incompetent, 
subsequent prosecution of claim by 
workman’s gniardian constituted suf¬ 
ficient “election” on part of incompe¬ 
tent to take compensation under the 
compensation act, rather than to 
pursue his remedy against third per¬ 
son whose negligence caused the in- 
jury. 

Okl.—State Ins. Fund v. Smith, 88 P. 

2d 895, 184 Okl. 652. 

99. Midi.—Valisano v. Chicago & N. 
W. Ky. Co., 226 N.W. 607, 247 Mlch, 
301. 

71 C.J. p 1648 note 43. 

91. Minn.—Olson v. Thlede, 225 N. 
W. 391, 177 Minn. 410. 

92. U.S.—Kowalewski v. Pennsyl- 
vanla R. Co., D.C.Del., 147 F.Supp. 
429. 

93. U.S.—Canadian Pac. Ry. Co. v. 
Morln, aC.A.Vt., 54 F.2d 246. 

S.C.—^Davis v. Fleming, 18 S.B.2d 
434, 196 S.C. 343. 

▲pproval of admlsslon of UabiUtyI 
The action of an industrial com-; 


mlsslou statlstician In approvlng In¬ 
surance carrier*s admission of lla- 
bility dld not constitute “awardlng 
of compensation” efCecting assign- 
ment of employee's cause of action 
to Insurance carrier under compen¬ 
sation act, so as to bar employee’s 
recovery from third person in tort 
action. 

Colo.—^Klng V. O. P. Baur Confec- 
tionery Co.. 68 P.2d 909, 100 Colo. 
528. 

▲sslgiunsnt 

Awarding of compensation to in¬ 
jured employee who elected to take 
compensation for injuries caused by 
third party operates as assignment 
of cause of action against third par¬ 
ty to Insurance carrier, notwith- 
standing employee did not execute 
Instrument of assignment. 

N.T.—^Lunn v. Andrews, 274 N.T.S. 
432, 152 Misc. 568, afflrmed 277 N. 
T.S. 760, 243 App.Piv, 664, afidrmed 
198 N,B. 393. 268 N.T. 538. 

94. Or.—^Hlcks v. Peninsula Lumber 
Co., 220 P. 183, 109 Or. 305. 

95- N.C.—Alford v. Seaboard Air 
Line Ry. Co., 164 S.B. 126, 126, 202 
N.C. 719. 

71 C. J. p 1644 note 49. 

96- U.S.—^Dlnardo v. Consumers 
Power Co., CA.Mich., 181 F.2d 104. 

500 


Kan.—Copeland v. Martin Metal Mfg. 

Co., 42 P.2d 982, 141 Kan. 726. 
N.T.—^Lunn v. Andrews, 274 N.T.S. 
432, 152 Misc. 568, afflrmed 277 N. 
T.S. 750, 243 App.Div. 654, afflrmed 
198 N.B. 393, 268 N.T. 533. 

71 C.J. p 1544 note 50. 

'Vrooeedisg” agadiust employer 
Action of employee injured by 
third party, operating xmder work- 
men’s compensation act. In seeking 
and accepting beneflts prescribed in 
the act from employer, or his Insur¬ 
ance carrier, is such a ‘‘proceeding” 
against the employer as to constitute 
a binding election which precludes 
the employee from malntalning ac- 
tion against the third party. 

Ala.—OEIarrls v. Louisville & N. R. 
Co., 186 So. 771, 237 Ala. 366. 

97. Or.—^Klng v. Union Oll Co. of 
California, 24 P.2d 345, 144 Or. 
655, reheard 25 P.2d 1056, 144 Or. 
655. 

98. U.S.—Sabol v. Merrltt-Chapman 
& Scott Corp., D.C.N.T., 137 F. 
Supp. 635, afflrmed CA., 241 F.2d 
766—Czaplickl v. The Hoegh Sil- 
vercloud, D.aN-T., 138 F.Supp. 358 
—Boeben v. U. S., D.C27.J., 113 
F.Supp. 732—rCurrant v. Bastern S. 
S. Lines, D.dMass., 77 F.Supp. 9, 
afflrmed, CLA, 170 F.2d 148. 
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so as to prevent the recovery of damages where 
an application for compensation is made and after 
the subsequent bringing oi an action for damages 
payments of compensation are received and retain- 
ed, and the state is released from liability, by the 
employee with full knowledge of the facts on his 


part.^^ 

Under some acts, however, where no award has 
been made, the receipt .of payments from the em- 
ployer or the insurance carrier does not constitute 
a binding election precluding an action against a 
third person.i So where, in accordance with the 


D.C.—^Moore v. Hechinsrer, D.C., 39 
F.Supp. 427, afflnned 127 F.2d 746, 
76 U.S.App.D.a 391. 

Wash.—^Anderson v. Allison, 122 P.2d 
484. 12 Wash.2d 487, 139 A.L.H. 
1003. 

71 C.J. p 1544 note 62. 

Strlot ooxLStmctloiL 
Provlsion of Liongshoreinen*s Com¬ 
pensation Act that acceptance of 
compensation under an award In a 
compensation order llled by deputy 
commissioner should operate as an 
assignment to employer of ali rights 
against third persona should be 
strictly construed against the em¬ 
ployer. 

U.S.—Sessa v. Weeks Stevedoring 
Co.. D.C.N.T., 66 F.Supp. 60. 

Furpose 

The provlsion of the Longshore- 
men*s Compensation Act transfer- 
ring to the employer the rlght of its 
Injured employee against a third- 
party tort-feasor upon the em- 
ployee*8 acceptance of compensation 
under the act Is deslgned for the 
protection of the employer and not 
the third-party wrongdoer except to 
the extent that the latter is thereby 
protected against suit by both the 
employee and his employer. 

U.S.—The Owen, D.C.Pa„ 43 F.Supp. 
897. 

Complete defense 

Where the employer of an injured 
employee, who has accepted com¬ 
pensation under the Longshoremen^s 
Compensation Act, objects to action 
by employee against third-party 
tort-feasor, or does not afhrmatively 
assent thereto on the record, the 
third .party may assert as a com¬ 
plete defense to action by employee 
the transfer of employee*s claim to 
the employer by operatlon of provi- 
sions of act. 

IT.S.—The Owen, supra. 

Payment hsld not voliintary 
Where award under Longshore- 
men^s and Barbor Workers’ Com¬ 
pensation Act was in amount of flve 
hundred sixty-flve dollars subject to 
llens of elghty-five dollars and em¬ 
ployee received five hundred twelve 
dollars from insurance carrier, the 
varlation in amount dld not render 
the pasnment **voluntary** so as to 
proclude assignment of employee's 
cause of action to the state Insur¬ 
ance fund and hence employee*s ac¬ 
tion was reQuired to be dismlssed. 
U.S.—Sabol V. Merrftt. Chapman & 


t Scott Corp., D.aN.T., 137 F.Supp. 
636, afflrmed, C.A., 241 F.2d 765. 

A mastex^s report that deputy 
commissioner noted in his records 
dlspositlon he had made of injured 
longshoreman*8 claim for compensa¬ 
tion was eauivalent to an “order'^ 
and satisfied Liongshoremen*s Com¬ 
pensation Act amendment providlng 
that acceptance of compensation un¬ 
der an award In a compensation or¬ 
der filed by deputy commissioner 
shall operate as an assignment to 
employer of all rlght of person entl- 
tled to compensation to recover dam¬ 
ages against a third person, preclud¬ 
ing longshoreman from suing third 
parties for his injuries. 

U.S.—^Toomey v. Waterman S. S. 

Corp., C.aA.N-.T., 123 P.2d 718. 
Fartlal satlsfaetloiL of awaxd 
Where there was disagreement as 
to whether compensation was pay- 
able under federal or state law, and 
Insurer llable under federal law com- 
menced action to have award under 
that law set aside, but, pending dis- 
position thereof, entered Into agree- 
meut with insurer llable under state 
law whereby federal law insurer 
pald to workman the lesser sum to 
whlch he would be entitled if state 
law were applicable, such payment 
wouTd have to be held to have been 
made in partial satlsfactlon of 
award under federal law, and to 
have resuit ed in statutory assign¬ 
ment of workman*s rlght to recover 
from alleged third-party tort-feasors 
precluding action by employee 
against third party. 

U.S.—Sabol V. Merrltt Chapman & 
Scott Corp., C.A,N.T., 241 F.2d 766. 

99. Wash,—Anderson v. Bauer, 264 
P. 410, 146 Wash. 594. 

1. Colo.—Coipus JraiM oited In 
EZing V, O. P. Baur Confectionery 
Co.. 68 P.2d 909, 912, 100 Colo. 528. 
71 C,J. p 1644 note 65. 
liongsho7emen’8 Compensation. Act 

(1) Under the ternis of the stat¬ 
ute as amended, the mere accept¬ 
ance of compensation payments 
without an award does not preclude 
an injured employee from thereaft- 
er electing to sue a third-party tort- 
feasor. 

U.S.—Ryan Stevedoring Co. v. Pan- 
Atlantic S. S. Corp., N.T., 76 S.Ct 
232, 360 U.S. 124, 100 L.Ed. 133— 
American Stevedores v. Porello, 
N.Y.. 67 S.Ct, 847, 330 U.S. 446, 91 
I..Ed. 1011—U. S. V. Lauro, N.T., 
67 S.Ct. 847, 330 U.S. 446,. 91 L.Ed. 
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1011, conformed to, C.A., Lauro v. 

U. S., 162 F.2d 32, motlon granted 
in part and denied in part 163 F. 
2d 642. 

Fontana v. Grace Line, Inc., C.A. 
N.T., 206 F.2d 161, certiorari de¬ 
nied Fontana v. Huron Stevedoring 
Corp., 74 S.Ct. 137, 346 U.S. 886, 98 
L.Ed. 390—Meyers v. Pittsburgh S. 
S. Co., C.C.A.Ohlo, 165 F.2d 642. 

Liberty Mut. Ins. Co. v. U. S., 
D.C.N.T,, 146 F.Supp. 887—^Roeben 

V. U. S., D.C.N.J., 113 F.Supp. 732 
—Whyatt V. U. S., D.C.N.Y., 92 F. 
Supp. 543—^Romano v. U. S., D.C.N. 
Y., 90 F.Supp. 16—Tevington v. 
International Milling Co., D.C.N.Y., 
62 F.Supp. 462—^Tartagllo v. Cun- 
ard Whlte Star, D.C.N.Y., 66 F. 
Supp. 65—Cupo V. Isthmlau S. S. 
Co., D.C.N.Y., 56 F.Supp. 45—Claria 
V. Silver Line, Limited, D.C.N.Y., 
56 F.Supp. 42. 

D.C.—Jordan v. District of Columbla, 
D.C., 116 F.Supp. 669. 

N.Y.—Ruggrlero v. Norwegian Shlp- 
plng & Trade Mlssion, 59 N.Y.S.2d 
757, 270 App.Div. 813—Ricciard! 
V. American Bxport Lines, 62 N.Y. 
S.2d 269, 268 App.Div. 606, af- 
firmed 62 N.E.2d 241, 294 N.Y. 812, 
followed in Jakuboskl v. Matson 
Nav. Co., 66 N.Y.S.2d 927, 269 App. 
Dlv. 849, appeal denied 67 N.Y.S.2d 
847, 269 App.Div. 941 and appeal 
dismissed 64 N.E.2d 666, 295 N.Y. 
638. 

Contra Cocasso v. Erle R. Co., 44 
N.Y.S.2d 373. 

(2) Under the Longshoremen’s 
Compensation Act, as amended in 
1938, there must be some offlclal ac¬ 
tion by the deputy commissioner es- 
tablishing an award of compensa¬ 
tion in order to make a longshore¬ 
man's acceptance of compensation 
an assignment of the 6mplbye6*8 
cause of action against a third par¬ 
ty although the award may be in- 
formal. 

U.S.—Grasso v. Lorentzen, C.CA.N. 
Y., 149 F.2d 127, certiorari denied 
66 S.Ct. 67, 326 U.S. 743, 90 L.Ed. 
444, rehearing denied 66 S.Ct 1019, 
828 U.S. 878, 90 L.Ed. 1646. 

(3) A compensation award by a 
claims examiner, instead of by the 
deputy commissioner dld not meet 
reauirement of ' Longshoremen*s 
Compensation Act that acceptance of 
compensation under an award flded 
by deputy commissioner shopld op¬ 
erate as an assignment to einployer 
of all rights against third persons.' 
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act, an injured employee has filed the required no- 
tice of an election to proceed against a person oth- 
er than the employer it has been held that the ac- 
ceptance of advances made under an agreement be- 
tween the employee and insurer does not defeat his 
right to recover in the proceedings against the per¬ 
son other than the employer.^ 

Where under the act the employee may proceed 
against the employer for compensation or against 
a third person for damages but not against both, in 
the absence of any agreement between the person 
entitled to compensation and the employer approved 
by the designated board as required by the act or 
of a submission of a demand against the employer 
to lawful determination, the mere receipt of pay- 
ments from the employer made in view of the ad- 
mitted right to claim compensation,8 or the accept- 
ance of a pension which under the act could be tak- 
en in lieu of compensation,^ does not necessarily 
constitute an election which will prevent the bring- 
ing of an action against a person other than the 
employer. Under a similar statute, however, the 
view has been taken that an employee who, after 
commencing an action against a third person, ac- 
cepts compensation from his employer thereby aban- 
dons his action against such third person and waives 
his rights thereunder,® and the settlement of a claim 


for compensation and the acceptance of payments 
of compensation thereunder will evidence an elec¬ 
tion, as discussed supra subdivision b of this sec- 
tion. 

Advances or payments received from the employ¬ 
er under an agreement or understanding that repay- 
ment will be made® in the event of a recovery from 
the third person^ may not constitute an election 
which will defeat the employee^s action against the 
third person. 

Provision denying right to coUect both compen¬ 
sation and damages. As used in a provision giving 
an injured employee an option to proceed either for 
compensation or for damages or against both the 
employer and a person other than the employer, but 
denying the right to ''collecf' from both, the word 
‘‘collect” implies the act of payment and collection of 
money and imports an act of pa 3 mient without refer- 
ence to the legal grounds on which payment may be 
demanded.® Where the employee receives money or 
the equivalent from his employer, he cannot main- 
tain an action against a third person primarily re- 
sponsible for the injury.^ 

The employee does not, however, lose his right to 
sue a third person until the employee collects com¬ 
pensation from his employer,and the fact that the 


U.S.—Sessa ▼. Weeks Stevedoring 
Co.. D.C.N.T., 66 F.SUPP. 60. 

(4) So the right of stevedore to 
sue United States as third-party 
tort-feasor was not harred hy steve- 
dore’s acceptance of compensation 
under Liongshoremen’8 and Harbor 
Workers' Compensation Act, with a 
close-out settlement, after confer- 
ence with a claims examiner. 

U.S.—Roeben v, U. S., D.C.N.J., 118 
F.Supp. 732. 

(6) The fact that a memorandum 
of an informal conference with re- 
gard to longshoreman's right to ad- 
ditional compensation was produced 
from files of compensation commis- 
sion did not change the memorandum 
into an '*award in a compensation 
order filed by the deputy commis- 
aioner” withln provision of Long- 
shoremen’s Compensation Act that 
acceptance of compensation under an 
award filed by deputy commissioner 
should operate as an asslgnment of 
rights against third persons. 

U.S.—Grasso v. Lorentzen, D.C.N.T., 
66 F.Supp. 51, afflrmed C.C.A., 149 
F.2d 127, certiorari denied 66 S.Ct. 
67, 326 U.S. 748, 90 L.Ed. 444, re- 
hearlng denied 66 S.Ct. 1019, 328 
U.S. 378, 90 L.Ed. 1646. 

(6) Prior to a change in the stat¬ 
ute eflected by an amendment, ac¬ 
ceptance of a payment of compen¬ 
sation, without more, constituted an 


election precluding suit by the in¬ 
jured employee against the third- 
party tort-feasor. 

U.S.—Toomey v. Waterman S. S. 
Corp., aC.AN.T., 123 F.2d 718— 
The Nako Maru, C.CA.Pa., 101 F. 
2d 716, certiorari denied Speck v. 
Lavino Shipping Co., 69 S.Ct. 1039, 
307 U.S. 641, 83 L.Ed. 1522. 

71 C.J. p 1544 note 50. 

(7) This was the rule notwith- 
standing absence of any conscious 
election on part of employee to ac- 
cept compensation rather than seek 
recovery of damages against third 
party and lack of knowledge that 
acceptance of compensation would 
operate as such asslgnment. 

U.S.—^The Owen, D.C.Pa., 43 F.Supp. 
897. 

2. U.S.—The Nicoline Maersk, D.C. 

Mass., 63 F.2d 103. 

71 C.J. p 1644 note 56. 

3* Mich.—Qulck v. Western Michl- 
gan Transp. Co., 298 N.W. 696, 
294 Mich. 402. 

71 C.J. p 1644 note 67. 

4. Mich.—Ford v. Kuehne, 219 N.W. 
680, 242 Mich. 428. 

71 C.J. p 1644 note 58. 

5. Mass.—Hunt v. Zako, 137 N.E. 
728, 243 Mass. 666. 

71 aj. p 1644 note 69. 

502 


6. Ind.—^Marion County Construc- 
tion Co. V. Klmberlin, 184 N.E. 574, 
96 Ind.App. 145. 

7. Or.—^McKay v. Pacific Building 
Materials Co., 68 P.2d 127, 156 Or. 
678. 

8. Tenn.—Walters v. Eagle Indem- 
nity Co., 61 S.W.2d 666, 166 Tenn. 
386. 

9. Tenn.—^Nashville v. Latham, 28 
S.W.2d 46, 160 Tenn. 681. 

10. Ind.—^Ritman v. Wass, 125 N.E. 
2d 33, 125 Ind.App. 348. 

Tenn.—Mitchell v. Usilton, 242 S.W. 

648, 146 Tenn. 419. 

Agreement without payment 
Under provision of compensation 
act pertaining to liabillty of third- 
party tort-feasor, employee and his 
employer may enter into agreement 
concernlng compensation and have 
same approved by industrial board 
without aifecting employee's right to 
sue for and collect damages from 
the third-party wrongdoer, and mere 
fact of agreement does not indicate 
an election by employee of his rem- 
edy and does not aifect liability of 
third-party wrongdoer, as long as 
there has been no actual paymez^t 
and satisfaction of claim. 

Ind.—^Armstrong Cork Co. v. Maar, 
111 N.E.2d 82, 124 Ind.App. 106, re- 
hearing denied 112 N.E.2d 240, 124 
lnd.App. 106* 
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employer files a petition to have the compensation 
fixed and has the amount fixed, as permitted by the 
act, does not of itself affect the right of the em- 
ployee to proceed against the third person.il So 
the right of the employee to recover from a third 
person has been recognized where the payments by 
the employer are received as a gift^^ or loan.i^ Un¬ 
der some provisions eliminating the necessity for an 
injured employee to make an election as to whether 
to pursue a third party or take under the compensa¬ 
tion act, no such separate action may be maintained 
against an employee of the employer if the benefits 
of compensation are retained.^^ 

Partial compensation. Under some acts the re- 
ceipt of partial compensation does not necessarily 
constitute an election preventing a subsequent ac¬ 
tion against a third person, at least where pay¬ 
ments made have been repaid and the industrial ac¬ 
cident commission disclaims any interest in the em- 
ployee’s claim.^® The view has been taken that the 
mere receipt of payments from the industrial ac¬ 
cident commission to cover temporary loss of time 
and wages only does not constitute an election to 
take compensation.!^ 


f. Fumishiiig or Accepting Hospital, Medica]^ 

or Nursing Expenses 

An eFectIon to take compensatfon^ preci udlng a eom- 
mon-law action against the third person responsible for 
an employee’! Injuries, is not established by the mere 
acceptance by the employee of medicai, surgical, or hos- 
pital ald fumished by the employer or Inaurer. 

The mere acceptance of medicai, surgical, or hos- 
pital aid by the employee may not constitute an elec¬ 
tion to take compensation, precluding a common- 
law action against the tort-feasor responsible for the 
employee*s injuries,at least where there has been 
no claim!^ or proceeding^O for compensation under 
the act, or where the employee is not entitled to 
compensation.21 

g. Enowledge of Altemative Eemedies; Fraud 

or Mistake 

Generally an election as between workmen’8 com¬ 
pensation and the remedy against a thlrd-party tort- 
feasor must be made with knowledge of the altemative 
remedies and that the acceptance of one walves the 
right to the other; and an election to take compensation 
may be Impeached for fraud or for want of knowledge of 
facts showlng the llabllity of a third person. 

It is generally held that an election as between 
workmen*s compensation and the remedy against a 
third-party tort-feasor must be made with knowledge 


11. Tenn.—^Mitchell ▼. Uallton, 242 
S.W. 648, 146 Tenn. 419. 

12. Ind,—Weis v. Wakefleld, 38 N.B. 
2d 303, 111 Ind.App. 106—^Artiflcial 
Ice & Cold Storage Co. v. Ryan, 193 

N. B. 710, 99 Ind.App. 606. 

71 C.J. p 1646 note 68. 

13. Ind.—^Artiflcial Ice & Cold Stor- 
age Co. V. Ryan, supra—^Marion 
County Construction Co. v. Kim- 
berlln, 184 N.B. 674, 96 Ind.App. 
145. 

14. U.S.—Sheerin v. Steele, C.A. 
Mich., 240 P.2d 797. 

Remington v. General Motors 
Corp., D.C.Mich., 127 F.Supp. 672, 
cause remanded on other grounds, 
C.C.A., 229 F.2d 738, afflrmed C.A., 
287 F.2d 919. 

15. Or.—Coomer v. Supple Inv. Co., 
274 P. 302, 128 Or. 224. 

71 C.J. p 1646 note 70. 

18. Or.—^Hlcks V. Peninsula Lumber 
Co., 220 P. 133, 109 Or. 305. 

17. U.S.—^Kantleberg v. G. M. Stan- 
difer Const. Co., D.C.Or., 7 P.2d 922. 

71 C.J. p 1646 note 72. 

18. U.S.—Poster v. Buckner, C.A. 
Mich., 203 P.2d 627, certiorari de- 
nied 74 S.Ct 30, 346 U.S. 818, 98 
L.Ed. 846. 

>Colo.—OorpiLs Otixis oited in King v. 

O. P. Baur Confectionery Co., 68 

P. 2d 909, 913, 100 Colo. 628. 

Ind.—^Armstrong Cork Co. v. Maar, 
111 N.E.2d 32, 124 Ind.App. 105» re- 


hearing denied 112 N'.E.2d 240, 124 
IndLApp. 105—^Weis v. Wakefleld, 38 
N.E.2d 303, 111 Ind.App. 106. 

N*.T.—^Roeper v. Albany Port Dist, 43 
N.Y.S.2d 848, 266 App.Div. 936. 

71 C.J. p 1645 note 73. 

ITo *^WBxa of oompensation” 
Employee who had accepted hospi- 
talization, medicai Services, and 
wages under beneflt plan which court 
aesumed constituted self-insurance 
under the workmen's compensation 
act was not thereby deprived of 
right to sue third-party tort-feasor, 
notwlthstanding provlsion in statute 
that awsjrding of compensation shall 
operate as an assignment of cause 
of action to Industrial commission, 
since acceptance of beneflts does not 
constitute au “award of compensa¬ 
tion.” 

Colo.—^Riss & Co. V. Anderson, 114 P. 
2d 278, 108 Colo. 78. 

Aooldent benefite 

A statute which provides that an 
employee who makes an application 
for an award waives his right to pur¬ 
sue a third party refers to an appli¬ 
cation for an award for compensation 
and not to an application for an 
award for accident beneflts such as 
surgical and hospital treatment. 
Ariz.—Pressley v. Industrial Commis¬ 
sion, 236 P.2d 1011, 73 Ariz. 22. 

£ien of carzler 

That insurance carrier had paid 
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medicai expenses of Injured employee 
was not a sufficient defense in em- 
ployee*s action against third-party 
tort-feasor where carrier had elected 
to claim a lien on any recovery to be 
had by employee in such action. 

N.T.—Calhoun v. West Bnd Brewing 
Co., 43 N.T.S.2d 830, 182 Misc. 428, 
afflrmed 56 N.Y.S.2d 105, 269 App. 
Div. 39S. 

Employee held not snbjeot to estop- 
pel 

Ariz.—^Pressley v. Industrial Com¬ 
mission, 236 P.2d 1011, 73 Ariz. 22. 

19. N.Y.—^Dyer v. Central Sav. Bank, 
242 N.Y.S. 74, 137 Misc. 509. 

Psyment to nurse 

Proof of payment directly to nurse 
by employer*s Insurance carrier for 
nursing contractor’s employee with- 
out employee's knowledge of payment 
did not Show such election of reme¬ 
dy by employee as to preclude negll- 
gence action against subcontractor. 
U.S.—^Poster v. Buckner, CA.Mich., 
203 F.2d 627, certiorari denied 74 
S.Ct 30, 346 U.S. 818, 98 L.Ed. 345. 

20. Mich.—Fox V. Detroit United 
Ry., 187 N.W. 321, 218 Mich. 6. 

71 C.J. p 1645 note 75. 

21. Tenn.—City of Nashvllle ▼. 
Latham, 28 S.W.2d 46, 160 Tenn. 
681. 

71 C.J. p 1545 note 76. 
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of the altemative remedies and that the acceptance 
of one waives the right to the other;22 and a pur- 
ported election of remedies is not binding if made 
without such knowledge, whether the ignorance be 
with respect to the law or with respect to the facts.28 
An election will not be presmned if the employee has 
acted in ignorance of his right and obligation to 
make an election, where no other person*s rights 
have been prejudicially affected,^^ and there is au- 
thority for the view diat there is no binding elec¬ 
tion which will prevent an action against a third 
person where the injured employee, in proceeding 
tmder the act and accepting compensation, does not 
understand the nature and effect of his acts^s or 
has no knowledge of his legal rights,^® including 
his right to make an election.27 So the mere re- 
ceipt of moneys from the compensation board or 
commission does not necessarily constitute such an 
election to take compensation as will prevent an ac¬ 
tion against a third person where the moneys were 
received when the employee had no knowledge of 
his right to a remedy against the third person.-^* 

While it has apparently been recognized that an 


election to take compensation may be impeached for 
fraud^^ or for want of knowledge of facts showing 
the liability of a third person,^® according to some 
cases, want of knowledge of the compensation act,*i 
of a provision of the act pennitting the employee to 
proceed against a third person,^^ or want of knowl- 
edge of the fact that the act requires an election,^^ 
is not ground for impeaching, or avoiding the effect 
of, such election. 

h. Proceeding to Lnpeach or Avoid Election 

An election once made may not be avolded In a 
collateral proceeding, but it is necessary to attack it by 
a direct proceeding in equity, in which proceeding all 
persons interested shouid be made parties. 

According to some cases an election once made 
may not be avoided in a collateral proceeding.*^ 
This rule has been applied where, after an election 
to take compensation, the employee seeks to impeach 
such election in an action against a third person al- 
leged to be liable for the injury for which compen¬ 
sation has been sought,** as, for example, for 
fraud** or insanity;**^ in order to impeach such 
election it is permissible** and necessary** to attack 


22. Ala.—^Employers Ius. Co. ▼. Har- 
rison, 38 So.2d 264, 260 Ala. 116. 

Ariz.—State ex rei. Industria! Com¬ 
mission V. Reese, 250 P.2d 1001, 74 
'Ariz. 425—State ex rei. Industrlal 
Commission v. Pressley, 260 P.2d 
992, 74 Ariz. 412. 

Oonscloiui electioiL 
Injured employee’s election under 
the Liongslioremen*s Compensation 
Act to recelve compensation, or td re- 
cover damagres asrainst nesrlisrent 
third party, must be a conscious elec¬ 
tion in that the employee must un¬ 
derstand that he may not sue a third 
party if he elects to accept compen¬ 
sation under the act. 

N.T.—^Leibow v. Arthur Q. Blair, Inc., 
54 N.Y.S.2d 894, 183 Misc. 918. 
Fasnnent under law of other state 
Bmployee's receipt of compensation 
payments under Missourl workmen^s 
compensation act would not preclude 
him from secuiinsr benefit of Arhan- 
sas act's third-party rule, permittinsr 
employee of subcontractor to prose¬ 
cute suit CLSrainst greneral contractor, 
when he had not, at time of recelving 
payments under Missourl act, known 
that he had right to recelve payments 
under Arkansas act and had not in 
fact known that pasnmants were in 
fact being made under Missourl act. 
IT.S.—^Lanza v. Carroll, Ark., 76 S.Ct. 
804, 349 U.S. 408, 99 l4.EdL 1188. 

23. Ariz.—State ex rei. Industrlal 
Commission v. Pressley, 250 P.2d 
992, 74 Ariz. 412. 

Want of knowledge held not shown 

U.S.—Czaplicki v. The Hoegh Sllver- 
cloud, D.CJI^.T., 110 P.Siipp. 933. af- 


firmed, C.A.. 223 F.2d 189, reversed 
on other grounds 76 S.Ct. 946, 351 
U.S. 625, 100 L.Ed. 1887. 

24. U.S,—^Johnsen v. Amerlcan-Ha- 
wailan S. S. Co., C.C.A.CaL, 98 F.2d 
847. 

Or.—^Hlcks ▼, Peninsula Lumber Co., 
220 P. 133, 109 Or. 306. 

25. N.T,—^Bllich v. Hamburg-Ameri- 
kanische Packetfahrt Actien Gesell- 
schaft, 234 N.T.S. 171, 226 App.DIv. 
32, arnrmed 170 N.E. 135, 252 N.Y. 
641. 

71 C.J. p 1546 note 84. 

20. Okl.—Barton v. Oklahoma, K. & 

M. Ry. Co., 220 P. 929, 96 Okl. 119. 

27. N.Y.—Llston v. Hicks, 277 N.Y.S. 
19, 243 App.Div. 159, afflmied 199 

N. E. 62$, 269 N.Y. 535. 

71 C.J. p 1546 note 86. 

28. Wash.—^Harvey v. Chas. R. Mc- 
Cormick Lumber Co., 271 P. 65, 149 
Wash. 368. 

71 C.J. p 1646 note 87. 

29. Mich.—Smith v. Port Huron Gas 
& Electric Co.. 187 N.W. 292, 217 
Mich. 619. 

71 C.J. p 1645 note 78. 

80. Mich.—^Nagy v. Mlchigan Copper 
& Brass Co., 207 N.W. 860, 238 
Mich. 552. 

31. Mass.—^Barry v. Bay State St. R. 
Co., 110 N.E. 1081, 222 Mass. 366. 

71 C.J. p 1546 note 80. 

32. Mich.—^Nagy v. Mlchigan Copper 
& Brass Co., 207 N.W. 850, 283 
Mich. 552. 

71 CJ. p 1646 note 81. . 

83. Mlnn.—Ott v. St Paul Union 
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I Stockyardi,, 227 N.W. 47. 178 Mtnn 
813. 

71 C.J. p 1546 note 82. 

I Aooeptanee of compensation 
I An employee who was allegedly In¬ 
jured because of the negligence of a 
third person was not entltled to re- 
cover damages from the third person 
after the injured employee had ac- 
cepted compensation from his em- 
ployer under the compensation act 
notwithstandlng injured employee 
contended at time he accepted the 
compensation that he was not aware 
of any choice of remedy that he 
might have had and that he did not 
intend to abandon his rights against 
the third person. 

Tenn.—^Wilson v, City of Chattanooga, 
165 S.W.2d 373, 179 Tenn. 284. 

34. Mich.—Smith v. Port Huron Gas 
& Electric Co., 187 N.W. 292, 217 
Mich. 619. 

35. Mich.—^Valisano v. Chicago & N. 
W. Ry. Co,. 225 N.W. 607, 247 Mich. 
301. 

38. Mich.—Smith v. Port Huron Gas 
& Electric Co.. 187 N.W. 292, 217 
Mich, 519, 

71 C.J. p 1546 note 90. 

37. Mich.—^Valisano v. Chicago & N. 
W. Ry. Co., 225 N.W. 607, 247 Mich. 
SOI. 

38. Mich.—Smith v. Port Huron Gas 
& Electric Co., 187 N.W. 292, 217 
Mich. 619. 

39. Mich.—^Valisano v. Chicago & N. 
W. Ry. Co., 226 N.W. 607, 247 Mich. 
301. 
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it by a direct proceeding in equity, in which proceed- 
ing all persons interested should be made parties so 
that they will be bound by the decree.^® In such 
proceeding the injured employee has the burden of 
establishing the fact on which his claim to impeach 
the election is based.**! 

Where an employee had allegedly rescinded his 
election to accept compensation under the Long- 
shoremen*s and Harbor Workers* Compensation 
Act by advising his employer of the rescission and 
offering to retum benefits received, he was not re- 
quired to go into equity to rescind his election be- 
fore proceeding against the third-party tort-feasor 
for damages, since one having a right to rescind 
need not tum to the courts to have the rescission 
accomplished where it has already been accom- 
plished by rescission in pais.'*^ 

§ 99L Bffect of Failure to Make Election; 

Election or Consent as Condition 
Precedent 

Notwlthstandfng a provialon of the act requlrlng 
evidence or flUng of election to bring an action against 
a third person, the flltng with the designated commls- 
sion of the prescribed notice of election is not a con¬ 
dition precedent to the right of the employee to bring the 
action. 

Since a provision of the act requiring evidence 
or filing of election to bring an action against a 
third person is regarded as one for the benefit of the 
person liable to pay compensation under the act,^^ 


or for the benefit and guidance of the employer and 
employee,the filing with the designated commis- 
sion of the prescribed notice of election to bring an 
action for damages is not a condition precedent to 
the right of the employee to bring the actionnor 
is the consent of the commission a condition prece¬ 
dent to an action by the personal representative for 
the death of an employee.'*® Therefore, where the 
injured workman is required by the compensation 
act to elect whether to take compensation under the 
act or to pursue his remedy against a third person 
occasioning his injury, his failure formally to elect 
is not a defense to his action against the third per¬ 
son nor will the failure of the widow of a de- 
ceased employee, in this respect, prevent her mainte- 
nance of an action against a third person for the 
death of such employee.^® 

Election in advance of suit. Where the act pro¬ 
vides that the injured workman shall elect whether 
to take under the act or to seek a remedy against a 
person not in the same employ whose negligence was 
the cause of the injury and that such election shall 
be in advance of suit, the provision for election in 
advance of suit is for the benefit of the state in the 
administration of the accident fund,^® and not for 
the benefit of the third person,®® and the view has 
been taken that such third person cannot, in an ac¬ 
tion against him, successfully complain of the in¬ 
jured employee^s failure to make an election in ad¬ 
vance of suit.®i 


40. MIch.—Smlth v. Port Huron Ga.a 
& Electric Co., 187 N.W. 292, 217 
Mlch. 519, 

41. llemoranoe of Temady affaiiurt 
wron^doer 

Jtflch.— V. Michlsran Copper & 
Brass Co., 207 N.W. 850, 233 Mlch. 
552. 

42. U.S.—Johnsen v. Amerlcan-Ha- 
wailan S. S. Co., C.C.A.Cal., 98 F.2d 
847. 

43. Fla.—^Red Top Cab & Baggage 
Co. for Use and Benefit of Fontalne 
V. Domer, 32 So.2d 321, 159 Fla, 
538—^Hartauist v. Tamiaml Trail 
Tours. 190 So. 633, 139 Fla. 328. 

71 C.J. p 1546 note 96. 

44. Fla.—-Weathers, for Use and 
Benefit of Ocean Acc. & Guarantee 
Corp. V. Cauthen, 12 So.2d 294, 162 
Fla. 420. 

71 C.J. p 1647 note 97. 

45. Fla.—^Weathers, for Use and 


Benefit of Ocean Accident & Guar¬ 
antee Corp. V. Cauthen, supra. 

N.T.—^Lester v. Otis Elevator Co., 166 
N.Y.S. 624, 169 App.Div. 613. 

Neri V. Brie R. Co., 101 N.T.S.2d 
133, 199 Misc. 374. 

Derogatloa of oommoxulaw zlghts 
Construction of sectlon of work- 
men’s compensation act, authorizing 
election to receive compensation 
thereunder or recover damages from 
another than Injured person’s em¬ 
ployer by glving notice to employer 
and industrial commission, as requir¬ 
ing such notice before institutlon of 
suit against third party, in deroga- 
tlon of employee’s common-law 
rlghts, must be avoided, If possible. 
Fla.—^Bta,rtqulst v. Tamiaml Trail 
Tours, 190 So. 533, 139 Fla. 828. 

46. N.T.—^Rosebrock v. General Elec¬ 
tric Co., 140 N.B. 571, 236 N.T. 227. 

47. Fla.—^Red Top Cab & Baggage 


Co., for Use and Benefit of Fon- 
taine, v. Domer, 32 So.2d 321, 159 
Fla. 638—^Hartquist v. Tamiaml 
Trail Tours, 190 So. 533, 139 Fla. 
328 

71 C.J. p 1547 note 1. 

48. K&n. —^Acock v. Kansas City 
Power & Light Co., 10 P.2d 877, 135 
Kan. 389. 

49. Colo.—Corpus «Furis quoted in 
King V. O. P. Baur Confectionery 
Co., 68 P.2d 909, 911, 100 Colo. 628. 

Wash.—Arthun v. City of Seattle, 242 
P. 16, 137 Wash. 228. 

50. Colo.—Ooxpns Juris quoted lu 
Bing V. O. P. Baur Confectionery 
Co., 68 P.2d 909, 911, 100 Colo. 628. 

Wash.—^Arthun v. City of Seattle, 
242 P. 16, 187 Wash. 228. 

51. Okl.—^Keener Oil & Gas Co. ▼. 
Bushong, 56 P.2d 819, 176 OkL 665. 

Wash.—Arthun v. City of Seattle, 
242 P. 16, 137 Wash. 228. 
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c. Right of Employer or Insurer to Remedy of Employee or to Reimbursement or 

Indemnity; Subrogation 


§ 992, In General 

a. General rules 

b. Abatement and survival 

c. Necessity for, and limitation of rights 

by, statutory or contractual provi- 
sion 

a. General Bnles 

Under varfous statutory provisions, the rights of an 
employee recelving compensatlon for Injuries, against a 
thlrd person who caused them, are assigned to the em¬ 
ployer, or the employer Is subrogated thereto, or may seek 
reimbursement from the wrongdoer. 

By the terms of some acts, an assignment, to the 


employer or person liable to pay compensation, of 
the employee^s right of action against the person 
causing the injury is effected by the making of a 
claim for compensation,52 an election to take com¬ 
pensation,5^ the award of compensation to the em¬ 
ployee,54 the pa3rment of a compensation award,55 
the acceptance of an award of compensation,55 or 
the failure of the employee to prosecute his own 
right of action within a specified time.57 

It may be provided that the employer who has 
paid compensation or has become liable therefor may 
recover from the person liable,58 and that, if com- 


52. Wis.—^Pawlak v. Hayes, 156 N. 
W. 464, 162 Wis. 603, Xi,It.A.1917A 
892. 

71 C.J. p 1547 note 7. 

Rigrht of action of master for Injury 
to servant in general see Master 
and Servant § 622. 

Who may sue as between employer 
and insurer see infra § 1016. 
Necessity of formal assi^ment see 
infra § 1002. 

53. Ariz.—^Moseley v. Lilly Ice 
Cream Co., 800 P. 968, 88 Ariz. 417. 

Fla.—^Lovejoy Co. v. Ackis, 16 So.2d 
297, 163 Fla. 876—Weathers, for 
Use and Benefit of Ocean Accident 
& Guarantee Corp. v. Cauthen, 12 
So.2d 294, 162 Fla. 420. 

Utah.—Corpus Juris oited in. Baker 
v. WycolE, 79 P.2d 77, 81, 96 Utah 
199. 

54. N.T.—Lester v. Otis Bl. Co., 166 
N.Y.S. 524, 169 App.Div. 613. 

55. N.T.—^Reinhart v. Gerosa Crane 
Service Co., 81 N.Y.S.2d 162, 268 
App.Div. 28. 

City of New York v. Steers & 
Menke, 4 N.Y.S.2d 292, 167 Mlsc. 
666, amrmed 4 N.Y.S.2d 992, 254 
App.Div. 669. 

56. N.C.—Esslck V. City of Lexlnsr- 
ton, 60 S.B.2d 106, 282 N.C 200. 

Pa.—^Paxos V. Jarka Corporation, 171 
A. 468, 814 Pa. 148, applylng: Fed- 
eral Longshoremen’s Compensation 
Act. 

71 C.J. p 1547 note 10. 

Toluntary assignment 
Md.—Standard Wholesale Phoaphate 
& Acid Works v. Hukert Terminals 
Corp., 65 A2d 304, 193 Md. 20, ap- 
plylng Federal Longshoremen^s 
Compensation Act. 

Beaulxeineuts of asslgnmeiLt 

Bmployee*s cause of action against 
third-party tort-feasor passes to em¬ 
ployer hy subrogation and assign¬ 
ment on employee^s election to ac- 
cept compensation, paid hlm by em- 
ployer*8 insurer under Federal Long- 


8horemen's Compensation Act, with 
intentlon to waive further damages. 
N.Y.—Cocasso v. Erie R. Co., 44 N.Y. 
S.2d 373. 

57. EAn.—^Terrell v. Ready Mixed 
Concrete Co. of Eansas City, Ean., 
258 P.2d 275, 174 Ean. 633—Wise 
V. Morgan-Mack Motor Co., 246 P.2d 
308, 173 Ean. 372. 

Mo.—^McLendon v. Eisslck, 250 S.W. 
2d 489, 863 Mo. 264, applying Ean- 
sas law. 

N.Y.—^Bisenberg v. Louls Adler 
Realty Co., 78 N.Y.S.2d 875, 273 
App.Div. 641, afflrmed 86 N.E.2d 
102, 299 N.Y. 572. 

Monti V. Gimbel Bros., 82 N.Y.S. 
2d 781, 192 Mlsc. 811, affirmed 89 
N.Y.S.2d 238, 275 App.Div. 845, ap- 
peal denled, 91 N.Y.S.2d 758, 275 
App.Div. 1006. 

Exclusive or concurrent right as be¬ 
tween employer or Insurers and 
employee or dependents to sue and 
recover see infra § 1008. 
Compensation payer dlsabled ffom 
utiUzing assignment 
Where claimant fails to institute 
action against tort-feasor within 
time limited, cause of action passes 
to employer or Insiirer, notwithstand- 
ing compensation payer has in ad- 
vance disabled Itself by agreement or 
release from taking advantage of 
cause of action. 

N.Y.—^Taylor v. New York Cent. R. 
Co., 62 N.B.2d 777, 294 N.Y. 897. mo- 
tion denled 63 N.B.2d 711, 294 N.Y. 
977, certiorari denled 66 S.Ct. 470, 
826 U.S. 786, 90 L.Ed. 477. 

Statute not one of limltations 

(1) Pro Vision requiring workman 
taking compensation to brlng action 
against third-party tort-feasor within 
specified time and transferring such 
cause of action to employer after 
lapse of such time, does not merely 
bar remedy and does more than cre¬ 
ate a statute of limltations. 

N.Y.—^Massi V. Alben Builders, 60 N. 
Y.S.2d 494, 270 App.Div. 482, alflrm- j 
ed 70 N.B.2d 746, 296 N.Y. 767. I 
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(2) Intent of provislon that If em¬ 
ployee did not commence third-party 
action within specified time, cause of 
action is assigned by operation of 
law to his employer, was not to es- 
tablish statute of limltations dimin- 
ishing normal period for institutlon 
of 6mployee's personal injury action, 
but rather to efCectuate automatic as¬ 
signment for protectlon of employer. 
N.Y.—^Farrell v. American Beverage 
Corp., 119 N.Y.S.2d 720, 203 Misc. 
880. 

(8) Limltations generally see infra 
§ 1014. 

58. Cal.—Dodds v. Stellar, 183 P.2d 
658, 30 C.2d 496. 

Quisenberry v. Rulison, 277 P.2d 
67, 129 C.A.2d 268—^Femandez v. 
Consolidated Fisheries, Inc., 256 P. 
2d 863, 117 C.A2d 264—City of Los 
Angeles v. Howard, 182 P.2d 278, 80 
aA2d 728—^Limited Mut. Compen¬ 
sation Ins. Co. V. Billings, 169 P.2d 
673, 74 C.A2d 881—Huber v. Henry 
J. Kalser Co., 162 P.2d 693, 71 C.A 
2d 278—^Eckman v. Amold Taxi Co., 
148 P.2d 677, 64 C.A2d 229—Na¬ 
tional Automobile Ins. Co. v. Cun- 
ningham, 107 P.2d 643, 41 C.A2d 
828—Chase v. Southern Pac. Co., 48 
P.2d 1108, 6 C.A.2d 273. 

Conn.—Stavola v. Palmer, 73 A2d 
881, 186 Conn. 670. 

111.—Grasso v. Dealer’s Transport 
Co., 106 N.E.2d 124, 412 111. 179, 
certiorari denied Dealer^s Trans¬ 
port Co. V. Grasse, 78 S.Ct 47, 844 
U.S. 837, 97 L.Bd. 661--Petrazelli v. 
Propper, 99 N.B.2d 140, 409 111. 866. 

Melohn v. Ganley, 100 N.E.2d 
780, 844 ni.App. 213—Classen v. 
Heil, 71 N.E.2d 537, 830 IlLApp. 438 
—Johnson v. Turner, 49 N.E.2d 
297, 819 niApp. 266—City of Chi- 
cago V. Pizel, 42 N.E.2d 850, 815 
I11A.PP. 216. 

Ey.—^T. W. Samuels Distillery Co. v. 
Houck, 176 S.W.2d 890, 296 Ey. 
323. 

La.—^Todd-Johnson Dry Docks v. 
City of New Orleans, App., 55 So. 
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pensation is paid under the act, an employer may 
«nforce for his own benefit, or for that of insurer, 
and that of the employee, the liability of a person 
other than the employer.^^ Other acts make spe- 
cific provision that the employer shall be subrogated 
to the right of the employee against a third person.®® 
Provision is sometimes made that the employer shall 
be repaid compensation paid to the employee from 
any judgment or settlement, in excess of the amount 
of compensation, which is secured against a third 
person.®! 

Some acts provide for a lien against any judg- 
ment of the employee against a person other than 
the employer for the amount of the employer^s ex- 
penditures for compensation.®^ 

Construction of statute. In construing the pro- 


visions of a compensation statute relating to sub- 
rogation, statutory definitions of terms used in the 
statute must be considered.®® Some provisions for 
the transfer of a cause of action to an employer have 
been held to be remedial in nature;®^ these pro¬ 
visions should be liberally construed to effectuate 
their purposes.®® However, the provisions relating 
to an assignment of the employee^s right of action 
on the giving of notice by the employee to the em¬ 
ployer of his acceptance of the compensation, be- 
ing in derogation of the common law, should be 
strictly construed.®® 

Who is '^employer/* The word "employer” as 
used in the statute subrogating the person paying 
compensation to the rights of tiie employee against 
another who is legally liable for damages means 
either the immediate employer®*^ or one of a succes- 


2d 650—Smlth v. McDonoTurh, App., 
29 So.2d 818. 

N.J.—^U. S. Cas. Co. V. Hercules 
Powder Co., 72 A.2d 190, 4 N.J, 
167. ^ . 

Prudential Ins. Co. of America 
V. Laval, 23 A2d 908, 181 N.J.B(i. 
23. 

71 C.J. p 1547 notes 11, 18 [b]. 

Amount of recovery in action by 
employer see Infra 9 1039. 

69. XJ.S.—^Dlnardo v. Consumere 
Power Co., C.AMich., 181 F.2d 104. 

Jobn Deere Plow Co. v. Ortner, 
D.C.Mlch., 11 F.Supp, 876. 

Mlch.—Utley, for TTse and Benefit of 
Travelers Ins. Co., v. Taylor & 
Gaskin, 9 N.W.2d 842, 806 Mlch. 
661. 

71 CJ. p 1647 note 12. 

60. U.S.—Chapman v. Hoage, App. 
D.C., 56 S.Ct 838, 296 U.S. 626, 
80 L.Fd. 370. 

Kelley v. Summers, C.AEIan., 
210 F.2d 665, applyingr Texas law. 

Trammell v. Appalachian Elee. 
Co-op., D.C.Tenn., 135 F.Supp. 612 
—^Rehrer v. Service Truckiny Co., 
D.C.Del., 112 F.Supp. 24, applyingr 
Pennsylvania law—^Etoxtford Acc. 
& Indem. Co. v. Pettibone, D.C.Ind., 
56 F.Supp. 828. 

Ala.—^Metropolitan Casualty Ins. Co. 
of New York v. Sloss-Sheffleld 
Steel & Iron Co., 8 So.2d 306, 241 
Ala. 646. 

•Ga.—^Hartford Accident & Indemnlty 
Co. V. Fidelity & Cas. Co. of New 
York, 188 S.E. 617, 188 Ga. 888. 

Travelers Ins. Co. v. Geor^rla 
Power Co., 181 S.E. 111, 61 Ga. 
App. 679. 

Ind.—Hali V. Pennsylvania Grey- 
hound Lines, 96 N.E.2d 348, 121 
Ind.App. 219—Standard Acc. Ins. 
Co. V. Pet Mllk Co., 78 N.B.2d 
672, 118 Ind.App. 477—Bebout v. 
F. L. Mendez & Co., 37 N.E.2d 690, 
110 IndA.pp. 28. 

lowa.—^American Mut. Liability Ins. I 


Co. V. State Auto. Ins. Ass*n, 72 
N.W.2d 88, 246 lowa 1294—lowa 
Nat. Mut. Ins. Co. v. Chicaso, B. & 
Q. R. Co., 68 N.W.2d 920, 246 
lowa 971. 

Md.*-^Johnson t. Miles, 53 A2d 30, 
188 Md. 456—Baltimore Transit Co. 
V. State, to Use of Schrlefer, 39 
A.2d 858, 183 Md. 674, 166 A.L.B. 
460. 

Mlnn.—Wagner v. City of Duluth, 
300 N.W. 820, 211 Minn. 262. 

Neb.—Danner v. Walters, 48 N.W.2d 
636, 164 Neb. 606. 

Pa.—Pennsylvania Turnplke Com- 
mission to Use of Albrigrht v. 
U. S. Fidelity & Guaranty Co., 
Com.Pl., 61 Dauph.Co. 256, af- 
firmed 28 A2d 416, 348 Pa. 643— 
Dotterer v. Nothstein, Com.Pl,, 20 
Leh.L.J. 188—^Fitzpatrick v. Finne- 
gran, Com.Pl., 33 Luz.Legr-Refir. 266. 
71 C.J. p 1647 note 13. 

Extent of subrogration see infra 9 
996. 

Effeot of njLoonstltiitiotLal amenda 
ment of statuto 

Attempted enactment of unoonsti- 
tutionaJ amendment to statute, sub- 
rogratlngr party payingr compensation 
to rigrhts of employee agrainst third- 
party tort-feasor who is legally lia¬ 
ble, did not affect exlstlngr statute, 
but left it in full force and effect. 
Ga.—U. S. Cas. Co. v. Watklns, 88 
S.E.2d 20, 211 Ga. 619, followed in 
Pass V. Maissachusetts Bondingr & 
Ins. Co., 88 S.E.2d 25, 211 Ga. 
655, followed in Continental Cas. 
Co. V. Evans, 89 S.E.2d 591, 92 Ga. 
App. 598. 

01. N.J.—^Henry Steers, Inc. v. Turn- 
er Const Co., 139 A. 42, 104 N.J. 
Law 189. 

71 C.J. p 1648 note 15. 

62. Cal.—^Fernandez v. Consolidated 
Fisheries, Inc., 255 P.2d 863, 117 
C.A.2d 264—^Huber v. Henry J. 
Kaiser Co., 162 P.2d 693, 71 aA2d 
278. 


UL—^Hulke v. International Mfgr. Co., 
142 N.E.2d 717, 14 niApp.2d 6. 

71 C.J. p 1548 note 16. 

Deductions from compensation of 
amount of recovery or collection 
by employee from third person see 
supra 9 396. 

63. lowa.—^lowa Nat. Mut. Ins. Co. 
V. Chicagro, B. & Q. R. Co., 68 N.W. 
2d 920, 246 lowa 971. 

64. Ind.—^Hall v. Pennsylvania Grey- 
hound Lines, 96 N.E.2d 348, 121 
IndAuPP. 219. 

65. Ariz.—State ex rei. Industrial 
Commission v. Pressley, 250 P.2d 
992, 74 Ariz. 412. 

IU.—^Baker & Conrad v. Chicago 
Heights Const. Co., 4 NJBI.2d 953, 
364 111. 886. 

Johnson v. Turner, 49 N.E.2d 
297, 319 U1A.PP. 265. 

Ind.—^HaU v. Pennsylvania Grey- 
hound Lines, 96 N.E.2d 348, 121 
IndA.pp. 219. 

Mass.—^Furlong v. Cronan, 26 N.E.2d 
882, 805 Mass. 464. 

71 C.J. p 1649 note 84 [b] (3). 
Liberal construction of compensa¬ 
tion statutes generaUy see supra 
§ 20 . 

Xu New Jeraey 

(1) Rule of text has been fol¬ 
lowed. 

N.J.—^Henry Steers, Inc. v. Turner 
Const Co., 189 A. 42, 104 N.J.Law 
189. 

71 C.J. p 1648 note 16 [b] (4). 

(2) Lower court decision held that 
statute, being in derogation of com¬ 
mon law, must be strictly construed. 
N.J.—Gsneral Home Imp. Co. v. 

American Ladder Co., 66 A2d 116, 
26 N.J.M1SC. 24. 

66. Fla.—Weathers, ’ for Use and 
Benefit of Ocean Accident & Guar- 
antee Corp. v. Cauthen, 12 So.2d 
294, 152 Fla. 420. 

67. 111.—^Baker & Conrad v. Chicago 
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sion of employers engaged in an original undertafc- 
itigy or some part thereof,®^ who has paid compen- 
sation for injuries to, or death of, the employee. A 
person who conducits his work through a superin¬ 
tendent of construction may be regarded as an 
‘^emplcyer** entitled to subrogation under a provi- 
sion therefor, notwithstanding another provision -of 
the act which, under certain circumstances, relieves 
the person who contracts with such contractor from 
liability for compensation to employees of an in- 
dependent contractor.®^ A property owner who 
has paid for injuries sustained by an employee of 
an uninsured independent contractor working pn his 
property is an employer entitled to recoup the money 
so paid.*^® 

Where a person serving in the national guard is 
not an employee of the state within the compensa¬ 
tion act, as considered supra § 116, the state, al- 
though paying an award under the state military 
code for such personas injuries, is not entitled to be 
subrogated to his rights against a third-person tort- 
feasor.7i 

Employee, A person who is a noncommissioned 
ofiicer in the regular anny of the United States is 
not a federal employee within a statutory provision 
for subrogation of the United States to an em- 
ployee’s right of action against a third person for 

personal injuries.'^^ 

h. Abatement and Snmval 

Under statutory provisione, the right of action of an 
employer against a third-party wrongdoer has been held 
not abated by the death of the employee or employer, 
Whether the right abates on the death of the wrong¬ 
doer depends on the provisions of the governing statute. 

A provision of a section of the compensation act 
that the death of the employee or any other person 
shall not abate any right of action established by 
the section has been construed as appKcable to the 
right of action of the employer or insurer against 
the third-person wrongdoer.*^® Even in the absence 


bf a statute relating to abatement, a cause of action 
for personal injuries, begun by the employer before 
the death of the employee from other causes, does 
not abate by reason of such death before trial.74 So, 
an action brought by insurer for pain and suffering 
and other damages sustained by an employee up to 
the time of his death is not abated, but is preserved 
by statute.*^® Where the act provides that the mak- 
ing of a claim for, or the awarding of, compensa¬ 
tion shall operate as an assignment, the right of ac¬ 
tion of the employer or insurer acquired under such 
provision is not defeated by the death of the em¬ 
ployer,7® or, where the action is for the death of 
the employee, by the death of the widow of such 
employee.^*? 

The right of an employer tp sue the administra¬ 
tor of a deceased tort-feasor*s estate to recover 
compensation paid has been sustained under a pro¬ 
bate statute authorizing such action against an ad¬ 
ministrator when deceased has injured the property 
of plaintiff.*^® However, the right of an employer 
to maintain an action under the subrogation pro¬ 
vision of the act, against the personal representa- 
tive of liie wrongdoer for the amount of compensa¬ 
tion paid,*^® or for damages arising out of injuries 
to the employeris personal estate by reason of the 
employee^s death,^® has been denied; and a right of 
action under a subrogation provision has been de¬ 
nied to an insurer, where, although the wrongful 
act occurred before the death of the wrongdoer, the 
injury to the employee occurred after it®i 

c. Necessity for, and Limitation of Bights by, 
Statutory or Oontractual Provision 

Under most authorities, the right of an employee to 
recover against a wrongdoer for injury to an employee 
depends on statutory authority. 

The rights of an employer who has paid, or has 
become liable to pay, compensation against a per¬ 
son other than the employer are usually statutory.®^ 


Heights Const. Co., 4 N.B.2d 953, 
364 111. 386. 

68. Hl.—^Baker & Conrad v. Chlcaigo 
Heights Const, Co., supra. 

89. U.S.—Otia Elevator Co. v. Mll- 
ler & Paine, Neb., 240 F. 376, 153 
C.aA. 302. 

70. 111.—^National Alliance of Bo- 
hexnlan Catholica v. Industrial 
Commission, 4 K.E.2d 362, 364 IlL 
249. 

71. UL—Haya v. Illinois Termlnal 
Transp. Co., 2 N.E.2d 309, 363 Ul. 
897. 

72. Hy.—Sima Motor Transp. Lines, 
Inc, V. Poster, 293 S.W.2d 226. 


73. Oal.—De La Torre v. Johnson, 
264 F. 1106, 200 C. 754. • 

Limited Mut. Compensation Ins. 
Co. V. Billings, 169 P.2d 673, 74 
C.A.2d 881—^Hational Automobile 
Ins. Co. V. Cunningham, 107 P.2d 
643, 41 CA..2d 828. 

74. Pia.—Haverty Purnlture Co, v. 
McKesson & Robbins, 19 So.2d 59. 
154 Pia. 772. 

75- U.S.—Orange Ice, Light & Water 
Co. V. Texas Compensation Ins. 
Co., CCLATex., 278 P. 8. 

76. N.T.—Manufacturers’ Liability 
Ins, Co. V. Overseas Shipping Co., 
225 N.Y.S. 70, 130 Misc. 710. 
Survival of assignable cause of ac-i 
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tion in general see Abatement and 
Revival § 182. 

77. Wis,—City of Mllwaukee v. 
Boynton Cab Co., 231 N.W. 697, 229 
N.W. 28, 201 Wis. 681. 

7R Cal.—City of Los Angeles v. 
Howard, 182 P.2d 278, 80 CJL2d 
728. 

79. Kan,—^Kelly v. Johnson, 76 P.2d 
209, 147 Kan. 74. 

sa Kan.—^Kelly v. Johnson, supra. 

81. Tex.^—^U. S. Casualty Co. v. Rice, 
ClvApp., 18 S.W.2d 760. 

82. U.S.—^Liberty -Mut. Ins. Co. v. 
Borsari Tank Corp., CLAN.T., 248 
P.2d 277. 
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However, the view has been expressed that a pro- 
vision for subrogation of an employer, who pays 
compensation to an employee for injuries received 
in his employment, is merely declaratory of the com- 
mon-rule of subrogationes and is available to the 
employer without an act of the legislature.^^^ 

In the absence of a statutory provision for an as- 
signment of the employee*s rights,e5 or a provision 
that an employer shall be subrogated to the right of 
the employee or the dependents against a third per- 
son and may recover any amount which such em¬ 
ployee or his dependents would have been entitled 
to recover,ee the employer does not have the rights 
sometimes provided by statutory provisions. The 
right of an employer to be indemnified by,S7 gr to 
seek reimbursement from,88 a third person for an 
amount paid to an employee as compensation has 
been denied in the absence of any statutory provi¬ 
sion therefor. . 

Where the act permits the employer to enforce the 
liabilily of a person other than the employer for 
himself or for the Insurance carrier if compensation 
is claimed and awarded or paid, the remedy so pro¬ 


vided is exclusi ve, and the employeris rights and 
remedies are not subject to exceptions not contained 
in the compensation act^® 

It has also been held that workmen^s compensation 
is not subject to the principle of subrogation in the 
absence of a statute or specific contractual provi- 
sion,®i 

Although it has been held that an employer may 
not bring an action against a tort-feasor except as 
authorized by the act,®^ the right to bring the action 
has been upheld even though the employer failed to 
file the required reports with the compensation 
board.®® 

§ 993. Right of Insurer to Remedy against 
Third Person or to Reimbursement 
in General 

a. In general 

b. Necessity for, and limitation of rights 

by, statutory provision 

a. In deneral 

Depending on the terms of the goveming statute, 


Van Wle v. XJ. S., B.C.Iowa, 77 
F.Supp. 22. 

Cal.—^Limited Mut. Compensation 
Ins. Co, V, BlUings, 169 P.2d 673, 
74 O.A.2d 881. 

N.H.—^Holland v. Morley Button 
Company, 146 A. 142, 88 N.H. 
482. 

Okl.—^New State Ice Co. v. Morris, 
285 P.2d 866—Updlke Advertlsing 
System v. State Indus. Commis- 
sion, 282 F.2d 759. 

S.C.—^Taylor v. Mount Vernon-Wood- 
berry Mills, 46 S.E.2d 809, 211 
S.a 414. 

Va.—Stone v. Oeorge W. Helme, 87 
S.E.2d 70, 184 Va. 1051. 

71 C.J. p 1548 note 27. 

Insurance carrier see infra 5 998 h. 

83. m. —Ck)zpmi Juris dted In Gene¬ 
va Construction Co. v. Martin 
Transfer & Stor. Co., 122 N.B,2d 
540, 546, 4 I11.2d 273. 

Minn.—^Fidelity & Casualty Co. of 
New York v. St Paul Gas Light 
Co., 188 N.W. 266, 162 Minn. 197. 

84, 111.—Geneva Const Co. v. Mar¬ 
tin Transfer & Storage Co., 122 
N.E.2d 640, 4 I11.2d 278. 

Hyland v. 79 West Monroe Corp., 
118 N.E.2d 686, 2 IllAupp.2d 83. 

Ind.—Liberty Mut Ins. Co. v. Stitzle, 
41 N.E.2d 133, 220 Ind. 180. 

Minn.—Pidelity & Casualty Co. of 
New York v. St Paul Gas Light 
Co., 188 N.W. 266, 162 Minn. 197. 

Mont.—^Hardware Mut Cas. Co. v, 
Butler, 148 P.2d 563, 116. Mont 
73, 

8Bta U.S.—Cirab Orchard Imp. Go. v. ^ 


Chesapeake & O. By. Co., D.CW. 
Va., 38 F.Supp. 680, afflrmed, C.C.A, 
116 F.2d 277, certiorari denied 61 
S.Ct 887, 812 XJ.S. 702, 85 L.Bd. 
1135. 

86. U.S.—^Liberty Mutual Ins. Co. v. 
Borsarl Tank Corp., C.A.N.Y., 248 
P,2d 277—Crab Orchard Improve- 
ment Co. v. Chesapeake & O. By. 
Co., aC.A.W,Va., 116 F.2d 277, cer¬ 
tiorari denied 61 S.Ct 807, 812 U.S. 
702, 86 L.Ed. 1136. 

Mo.—^McKenzie v. Missouri Stables, 
Inc., 84 S.W.2d 136, 225 Mo.App. 
64. 

N.H.—^McCullough V. John B. Varick 
Co., 10 A.2d 245, 90 N.H. 409. 

Okl.—^New State Ice Co. v. Morris, 
286 P.2d 855—Updike Advertlsing 
System v. State Indus. Commis- 
sion, 282 P.2d 759. 

Pa.—^Herberich, to Use of, v. Sheln- 
man, 36 Pa.I>lst & Co. 542. 

87. U.S.—Crab Orchard Imp. Co. v. 

Chesapeake & O. By. Co., C.C.A. 
W.Va., 116 F.2d 277, certiorari de¬ 
nied 61 S.Ct 807, 312 U.S. 702, 

85 L.Ed. 1135. 

N.H.—^McCullough V. John B. Varick 
Co., 10 A.2d 246, 90 N.H. 409. 

Wis,—City of Milwaukee v. Boyn- 
ton Cab Co., 231 N.W. 697, 201 

Wis. 681. 

Beason for xule 

Compensation act was not in- 

tended to place double liability on 
third-party tort-feasor by requirlng 
him to indemnify employer for 

amount paid as compensation In ad- 
dition to being llable for employee’s 
deaUi in wrongful death action. 

S09 


U.S.—Crab Orchard Imp. Co. v. 
Chesapeake & O. By. Co., D.C. 
W.Va., 33 F.Supp. 680, afflrmed 
C.C.A., 116 F.2d 277, certiorari de¬ 
nied 61 S.Ct 807, 812 U.S. 702, 86 
L.Ed. 1186. 

88« U.S.—Crab Orchard Imp. Co. v. 

Chesapeake & O. By. Co., supra. 

71 C.J, p 1649 note 80—17 C.J. p 
1184 note 18. 

88- U.S.—U. S. V. Klein, aC.A.Iowa, 
163 F.2d 65. 

Common-law riglits 
United States has no common-law 
right growing out of master and 
servant relationshlp to recover from 
third-party tort-feasor for expendi- 
tures made on behalf of ciyilian con- 
servation corps enrollee, since ex- 
cluslve remedy of United States is 
provided by statute. 

U.S.—^U. S. V. Klein, supra. 

90. U.S.—Kittleson v. American 
Dist. TeL Co., B.aiowa, 81 F. 
Supp. 25. 

91. U.S.—Crab Orchard Improve- 
ment Co. v. Chesapeake & O. By. 
Co., C.C.AW.Va., 116 P.2d 277, cer¬ 
tiorari denied 61 S.Ct. 807, 312 U.S. 
702, 85 L.Ed. 1136. 

N.H.—McCullough V. John B. Varick 
Co., 10 A.2d 246, 90 N.H. 409. 

92. U.S.—^Milan v. n a, 

Mlch,. 194 F.2d 263. 

Md.—Bethlehem Steel Co. v. Bay- 
mond Concrete Pile Co., 118 A. 279, 
141 Md. 67. 

93. Kan.—^Roehrman v. D. S. & O. 
Bural Elee. Co-op. Ass’n, 283 P.2d 
411, 178 Kan. 62. 
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an fnsurer payinfl compensation to an Injured employea 
on behalf of the employer Is assigned tfhe employee’8 
rights against the third-party wrongdoer, or Is subro- 
gated to the rights of the employee or the employer 
against the wrongdoer. 

The acceptance of compensation, pursuant to an 
award, by an injured employee,or the acceptance 
of compensation and the failure of the employee to 
take action against the wrongdoer within a specified 
time,9 5 operates as an assignment to the employer*s 


Insurance carrier, paying the compensation, of the 
employee*s right of action against the person caus- 
ing the injury. 

By the terms of some acts, insurer is permitted to 
enforce for his own benefit the liability of the per¬ 
son liable other than the employer,or is subro- 
gated to the rights of the employee^ or of the de- 
pendents of a deceased employee, against such per- 
son.®7 


94, TJ.S.—^U. S. Fldellty & Guaranty 
Co. V. XJ. S., C.CJLN.T., 152 P.2d 
46. 

Hartford Acc. & Indem. Co. t. tJ. 
S., B.CN.T., ISO F.Supp. 8S9— 
Lioralne v. Ooastwlse Lines, D.C. 
Cal., 86 F.Supp. 336. 

Ariz.—State ex rei. Industrlal Com- 
mission v. Pressley, 250 P.2d 992, 
74 Ariz. 412. 

Necesslty of formal assigrziment see 
infra § 1002. 

Who may sue as between employer 
and Insurer see infra S 1016. 

Sffecit of state law 

Provlsion in defense bases act that 
Long:slioremen’s Compensation Act 
shall apply to injury or death of any 
employee employed in defense base, 
Irrespective of where injury or death 
occurs, made inapplicable, to work- 
man injured, while employed at mili- 
tary base in Puerto Hico, provlsion 
in IiOngshoremen*s Act that compen¬ 
sation shall be payabla thereunder 
only if recovery “may not valldly be 
provided by state law,'* and hence 
compensation law of Puerto Bico did 
not prevent recovery by Insurance 
carrier as subrosree from Corporation 
whose negrligence caused employee's 
injuries. 

TJ.S.—^Boyal Indem. Co. v. Puerto 
Rico Cernent Corp., C-CAuPuerto 
Rico, 142 F.2d 287, certiorari de- 
nied 65 S.Ct 89, 323 U.S. 756, 89 

L.Fd. 605. 

95. U.S.—Alexander v. Creel, D.C. 
Mich., 54 F.Supp. 652, applylng 
New York law. 

N.T.—Lehman v. Hartke, 146 N.T.S. 
2d 444, 286 App.Div. 661—Eisen- 
ber^ V. Louis Adler Realty Co., 78 
N.Y.S.2d 875, 273 App.Div. 641, af- 
flrmed 86 N.B.2d 102, 299 N.Y. 
572—^Reinhart v. Gerosa Crane 
Service Co., 81 N.T.S.2d 162, 263 
App.Div. 28. 

Butchers Mut. Casualty Co. of 
New York v. EmeraJd Cab Corp., 8 
N.Y.S.2d 746, 169 Misc. 749, re- 
versed on other grounds 19 N.Y.S. 
2d 685, 174 Misc. 1. 

Public Service Mut. Ins. Co. v. 
Saks Pifth Ave., 155 N.Y.S.2d 173 
—Corsi V. Jenkins, 66 N.Y.S.2d 98. 

State insTtraace fund 
N.Y.—Commlssioners of State Ina 
Fund V. City Chemical Corp., 48 
N.B.2d 262, 290 N.Y. 64. 


Skakandy v. State, 80 N.Y.S. 2d 
849, 274 App.Div. 153. 

Commlssioners of State Ins. 
Fund V. Gladstone, 61 N.Y.S.2d 792, 
186 Misc. 91—Commlssioners of 
State Ins. Fund v. Farrand Optlcal 
Co., 58 N.Y.S.2d 317, 185 Misc. 976, 
afflrmed 60 N.Y.S.2d 277, 270 App. 
Div. 805, reversed on other grounds 
68 N.E.2d 506, 295 N.Y. 493. 

Effect of statutory amendmeiLt 
Statute of 1951, amending subdi- 
vlsion providlng- that failure of in¬ 
jured employee, taking compensation 
under law, to commence action 
against third-party tort-feasor with¬ 
in six months after award, shall op¬ 
erate as assignment of his cause of 
action to employer*s insurer, did not 
create new or additional remedy 
against thlrd party, but merely af- 
fected ownership of cause of ac¬ 
tion. 

N.Y.—Olker v. Salomone, 130 N.Y.S. 
2d 229, 283 App.Div. 948, reargu- 
ment and appeal denied 132 N.Y.S. 
2d 338, 283 App.Div. 1103. 

96. Mass.—^Miller v. Richards, 26 
N.E.2d 380, 305 Mass. 424—Clark v. 

M. W. Leahy Co., 16 N.B.2d 57, 300 
Mass. 565—^Pimental v. John E. 
Cox Co., 13 N.E.2d 441, 299 Mass. 
579. 

71 aj. p 1549 note 33. 

97. U.S.—^Eelley v. Summers, CA. 
Ean., 210 F.2d 665, applying Texas 
law—^Baker v. Traders & General 
Ins. Co., C.AOkl., 199 F.2d 289— 
Staples V. Central Surety & Insur¬ 
ance Corporation, C.C.A.Okl., 62 F. 
2d 650. 

Myers v. Westland Oil Co., D.C. 
NJ>., 96 F.Supp. 667. 

Ala.—^Metropolitan Cas. Ins. Co. of 
New York v. Sloss-Sheffleld Steel 
& Iron Co., 3 So.2d 306, 241 Ala. 
545. 

Ark.—^Martin v. Lavender Radio & 
Supply, Inc., 306 S.W.2d 845. 
lowa.—American Mut. Liability Ins. 
Co. V. State Auto. Ins. Ass’n, 72 

N. W.2d 88, 246 lowa 1294. 

Md.—^Baltimore Transit Co. v. State, 
to Use of Schriefer, 39 A.2d 858, 
183 Md. 674, 156 A.L.R. 460. 

N.C.—^Hinson v. Davis, 17 S.E.2d 848, 
220 N.C. 380. 

Okl.—^Muskogee Transfer & Storage 
Co. V. Southern Surety Co. of New 
York, 40 P.2d 1044, 170 Okl. 895. 


Tex.—Fort Worth Lloyds v. Hay- 
good, 246 S.W.2d 865, 151 Tex. 
149—Otis Elevator Co. v, Allen, 
187 S.W.2d 657, 143 Tex, 607— 
Traders & General Ins. Co. v. West 
Texas Utilities Co., 165 S.W.2d 718, 
140 Tex. 57. 

71 C.J. p 1549 note 84. 

Contribution or subrogation as be¬ 
tween insurers see supra 9 376. 

Nature of sulnrogatlon right 

Provisions of Kentucky act be- 
came part of contract of employment 
entered into in Kentucky, so that in- 
surer’s right of subrogation was not 
only statutory but QonjxSLCtuaL 
U.S.—Sloan v. Appalachian^^Bjlectric 
Power Co., D.C.W.Va., 27 F.Supp. 
108, applying Kentucl^ law. 

Effect of statutory amendme&t 
The amendment of compensation 
act did not affect right acqulred by 
compensation bureau under act be- 
fore amendment to malntain as sub- 
rogee of claimant action against 
third-party tort-feasor. 

N.D.—Gimble v. Montana-Dakota 

Utilities Co., 44 N.W.2d 198, 77 
N.D. 581. 

Effeot of agreement 

Where compensation insurer, al- 
though not itself actual party to 
workman’s suit against third-party 
tort-feasor, entered into written con¬ 
tract with workman to eifectuate 
purpose of subrogation provlsion of 
act, insurer became subrogee to ex- 
tent of compensation paid by it, not 
only under express terms of act, 
but under written agreement. 

Tex.—Snodgrass v. American Sur. 
Co. of iNew York, Civ.App., 156 
S.W.2d 1004. 

Xn New Jersey 

(1) Bmployer’s insurer is entitled 
to reimbursement out of damages 
recovered by injured employee from 
tort-feasor for compensation paid to 
employee. 

N.J.—Scheno Trucking Co. v. Blck- 
ford, 174 A. 548, 116 N.J.Eq. 586. 

(2) InsursuQce carrler's right of 
subrogation for injuries to employee 
by third party is restrlcted to meth- 
od of reimbursement provided for 
by statute through right of injured 
employee or his dependents against 
third party in tort, and Insurer has 
no direct cause of action against 
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Some provisions which give to an employer who 
has paid, or who has become liable for, compensa- 
tion, rights against the person causing the injury, 
have been construed in connection with another pro- 
vision that “employer,” as used in the act, includes 
“insurer,”^^ or with another provision for the subro- 
gation of insurer to the rights of the employer,^ 9 
so as to permit an insurer to assert rights against 
the person causing the injury. 

Construction of statute, The compensation statute 
giving a compensation insurer the right to enforce 
the legal liability of a third-person tort-feasor should 
be liberally construed to accomplish the purposes for 
which it was enacted.^ 

Exoneration or indemnity. Where an immediate 
employer’s liability to its employee for hjs injuries 


is primary, and the liabilty of the principal employ¬ 
er is merely secondary, a compensation insurer of 
the immediate employer is not entitled to any relief 
against the principal employer on the basis of ex¬ 
oneration or indemnity.2 

Aetion by insurer against employee, Where an 
employee who has accepted a compensation settle- 
ment from his employeris insurer obtains a larger 
recovery from the third-person tort-feasor, insurer, 
although it had not intervened in the employee’s ac- 
tion against the tort-feasor, recover the sum re- 
ceived by the employee a^com^jensati^^ right 

of action of insurer against ^e employee does not 
arise out of subro^ation,^ but is based on a claim 
for money had and received by the employee for the 
use of in surer .5 


such third party ez contractu for 
breach of implied warri^ty. 

N.J.—S. Cas. Co. v. Hercules 
Powder Co., 72 A.2d 190, 4 N.J. 
167. 

(3) Remedy provlded by compen¬ 
sation act for reimbursement of in¬ 
surer against thlrd-party tort-feasor 
who caused employee*s Injuries Is 
not ezcluslve remedy of insurer for 
reimbursement. 

N.J.—New Amsterdam Cas. Co. v. 
Popovlch, 113 A.2d 666, 18 N.J. 218. 

<4) Provision of truck lessee's 
compensation policy that insurer 
shall be subrogated in case of any 
payment under policy to extent of 
such payment to all rights of re¬ 
covery thereafter vested by law in 
employer, meant that insurer would 
be entitled to subrogation only if 
employer, in turn, had right to re¬ 
imbursement over and against ownei* 
of truck by virtue of contract of 
lease governing truck. 

N.J.—New Amsterdam Cas. Co. v. 
Popovlch, supra. 

(6) XJnder prior law, insurer could 
not seek reimbursement from tort- 
feasor where statute gave such right 
only to employer. 

N.J.—^Degler v. Domejka, 166 A. 683, 
112 N.J.E<x. 688. 

71 C.J. p 1660 note 39 [a], 41 [a]. 

96. U.S.—Globe Indemnity Co. v. 
Liberty Mut. Ins. Co., C.CjL.Pa., 
138 F.2d 180. 

Rehrer v. Service Trucklng Co., 
D.C.Del., 112 F.Supp. 24, applying 
Pennsylvania law—Hartford Acc. 
& Indem. Co. v. Pettibone, D.C.Ind., 
66 F.Supp. 328. 

Magee v. McNany, D.C.Pa., 10 
F.R.D. 6—State of Md., to Use of 
Carson v. Acme Poultry Corp., D.C. 
Del., 9 F.R.D. 687, applying Penn¬ 
sylvania law. 

Cal.—^Dodds V. Stellar, 183 P.2d 668, 
30 C.2d 496. 


Pacific Emp. Ins. Co. v. Hartford 
Steam Boiler Inspection & Ins. Co., 
299 P.2d 928, 143 C.A.2d 646—Qui- 
senberry v. Rulison, 277 P.2d 67, 
129 C.A.2d 268—Limited Mut. Com¬ 
pensation Ins. Co. V. Billings, 169 
P.2d 673, 74 C.A.2d 881—Bckman v. 
Arnold Taxi Co., 148 P.2d 677, 64 
C.A.2d 229—^National Automobile 
Ins. Co. V. Cunningham, 107 P.2d 
643, 41 C.A.2d 828. 

Pa.—^Neal v. Buffalo, R. & P. Ry. Co., 
168 A. 306, 103 Pa.Super. 218. 

S.D.—^Western Sur. Co. v. Addy, 42 
N.W.2d 660, 73 S.D. 322. 

Vt,—^Towne v. Rlzzico, 32 A.2d 129, 
113 Vt 206. 

71 C,J. p 1549 notes 35, 36 Cc]. 

Blghts of Insctr^ measnred by rights 
of IxuRired 

Under compensation statute, where 
employer is in position of third 
party, insurer can be in no better 
position than third party to whose 
rights it was subrogated. 

Cal.—^Pacific Indemnity Co. v. Cali- 
fomla Electric Works, 84 P.2d 313, 
29 C.A.2d 260, followed in Jacques 
V. Standard Oil Co. of Califomia, 
84 P.2d 322, 29 CJL2d 746. 

99- U.S.—Curry v. U. S., D.C.S.C 
129 F.Supp. 38—McMahan v. The 
Fanamolga, D.C.Md., 127 F.Supp. 
669. 

Del.—^Frank C. Sparks Co. v. Huber 
Baklng Co., 96 A.2d 466, 9 Terry 
9—^Distefano v. Lambom, 84 A.2d 
413, 7 Terry 406. 

Kan.—Wise v. Morgan-Mack Motor 
Co., 246 P.2d 808, 173 Kan. 372. 

La.—^Benenate v. Brooks, App., 95 So. 
2d 767—Southern Surety Co. v. 
Morgan’s L. & T. R. R. & S. S. 
Co., 6 La.App. 676. 

71 C.J. p 1649 note 36. 

XK»g8horenie8i’8 and Barbor Woxk- 
ers’ CompensatioiL Act 
D.C.—^Poteet v. Liberty Mut Ins. Co., 
Mun.App., 107 A.2d 781. 
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Bights of insurer measored by 
rights of employer 

(1) Generally. 

Va,—Chesapeake & O. Ry. Co. v. 

Palmer, 140 S.E. 831, 149 Va. 660. 

71 C.J. p 1649 note 36 [e]. 

(2) A 8ubcontractor's Insurance 
carrier had no greater rights under 
act than subcontractor had against 
Principal contractor. 

Va.—Sykes v. Stone & Webster Bngl- 
neering Corp., 41 S.B.2d 469, 186 
Va. 116. 

1- U.S.—Hobart v. 0’Brlen, CLA. 

Mass., 243 F.2d 736. 

Mass.—^Furlong v. Cronan, 26 N.E.2d 
382, 306 Mass. 464. 

71 C.J. p 1549 note 34 [b] (3). 
Liberal construction of compensation 
statutes generally see supra S 20. 

2. Conn.—^Fidelity & Cas. Ins. Co. v. 
Sears, Roebuck & Co., 199 A. 93, 
124 Conn. 227, 117 A.L.R. 665. 

3. Ky.—^Aetna Cas. & Sur. Co. v. 
Snyder, 291 S.W.2d 14. 

Amount recoverable see infra § 1039. 
Deductlons from compensation of 
amount of recovery from third 
person see supra $ 396. 

Eflect of employee's fallure to 
notify employer of action against 
tort-feasor on insurer’s action 
against employee see Infra S 1000. 
Matters which can be adjudicated in 
proceeding see infra S 1013. 
Recovery back of compensation 
generally see supra § 835. 

Recovery by insurer where it In- 
tervenes in action by employee 
against tort-feasor see infra 5 
1042. 

4. Ky.—Aetna Cas. & Sur. Co. v. 
Snyder, supra,. 

5. Ky.—Aetna Caa. & Sur. Co. v. 
Snyder, supra. 
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b. ITeceasity for, and Idmitation of Eiglits by, 
Statntoiy Provision 

Authoritles differ as to whether the rlght of an In- 
surer to recover aaafnst a wronjjdoer depends on statu- 
tory authorfty. 

According to some cases, insurer is subrogated to 
the rights of the employer to the extent that it has 
discharged its duties, independently of any statutory 
provision therefor,® on the theory that subrogation 
is a normal incident of indeninity insurance,^ or by 
reason of a conventional subrogation and, where 
it has obtained an assignment from the employer, in¬ 
surer may sue the wrongdoer even though in the ab- 
sence of such assignment it could not sue.^ 

According to other cases, however, the rights 
against the third-person wrongdoer of an Insurance 
carrier who has paid, or has become liable to pay, 
compensation are wholly the creature of statute^® 
and cannot exist independently thereof and, 
when the applicable provision is in terms confined 
to the employer, an insurer who pays compensation 
is not entitled to bring an action against the person 
causing the injury.^2 

When the right of subrogation is given to insurer 


by statute, insurer^s rights are limited to those given 
thereby;i5 and when insurer seeks or accepts the 
benefits of subrogation as provided by the statute, it 
must also accept the rules, regulations, burdens, and 
conditions which go with the statutory, right of sub- 
rogation.i^ 

§ 994. Nature and Purpose of Particular 
Statutory Provision 

a. Provision for subrogation 

b. Provision for assignment 

c. Miscellaneous provisions 

ft. Provision for Subrogation 

The nature and purpose of tlie subrogation provi¬ 
sions giving a right of action against tort-feasors to em- 
ployers or their insurers have been varlousiy stated. 
Such provisions are for the benefit of injured employees 
and their subrogeee, and not for the benefit of the tort- 
feasor. 

The primary purpose of provisions of the compen¬ 
sation statutes by which an employer is subrogated 
to the rights of the injured employee against a third- 
party tort-feasor is to give the employer, who has 
paid compensation, a means of recouping his loss,i5 


6. XJ.S.—^Dierks v. Alaska Air Trans- 
port, D.C.Alaska, 103 F.Supp. 696— 
First Nat Bank in Greensburg- v. 
M & G Convoy, Inc., D.C.Pa., 102 
F.Supp. 494—Haslam v. Trallways 
of New England, D.C.Conn., 69 F. 
Supp. 441. 

Ind.—Liberty Mut Ins. Co. v. Stitzle, 
41 N.E.2d 133, 220 Ind. 180. 

Mont.—^Hardware Mut Cas. Co. v. 
Butler, 148 P.2d 663, 116 Mont 
73. 

Okl.—Stinchcomb v, Dodson, 126 P. 
2d 257, 190 OkL 643. 

7. U.S.—Staples v. Central Surety & 
Insurance Corporation, C.C.A.Okl., 
62 F.2d 650. 

71 C.J. p 1660 noto 37. 

XougsbioreiiLeiL^s and Baarbor Worfcers’ 
Compensation. Aot 

U.S.—U. S. Fidelity & Guaranty Co. 
V. U. S., aCJLN.T., 152 P.2d 46. 

8. La.—Metropolitan Casualty Ins. 
Co. of New York v. Bowdon, App., 
164 So. 464. 

9. U.S.—^The Aden Maru, D.CLTez., 
51 F.2d 699. 

71 C.J. p 1550 note 38. 

10. U.S.—Liberty Mut Ins. Co. v. 
Borsari. aA.N.T., 248 P.2d 277. 

Ala.—^Metropolitan Cas. Ins. Co. of 
New York v. Sloss-Sheffleld Steel & 
Iron Co., 3 So.2d 306, 241 Ala. 645. 
Fla.—Cushman Baklng Co. v. Hober- 
man, 74 So.2d 69—^Brinson v. 
Southeastern Utilities Service Co., 
72 So.2d 37—Fidelity Cas. Co. of 

N. Y. V. Bedingfield, 60 So.2d 489. 


Mass.—^Reldy v. Old Colony Qas Co., 
68 N.B.2d 707, 815 Mass. 631— 
Jordan v. Orcutt, 181 N.B. 661, 279 
Mass. 413. 

71 aj. p 1660 note 39. 

BlglLt to reoover awaxd paid to state 
treasury 

Wis.—Standard Sur. & Cas. Co. of 
New York v. Spewachek, 288 N.W. 
768, 233 Wis. 158. 

11. Ala,—^Metropolitan Cas. Ins. Co. 
of New York v. Sloss-Sbeffleld Steel 
& Iron Co., 8 So.2d 806, 241 Ala. 
645. 

Zn Oeosgla 

(1) Bule of text has been fol¬ 
io wed. 

Ga.—^Maryland Cas. Co. v. Stephens, 
47 S.E.2d 108, 76 Ga.App. 723. 

(2) On other hand, provision of 
compensation policy that insurer 
should be subrogated, in event of 
any payments under policy, to extent 
of such payments to all rights of 
recovery theretofore vested in em¬ 
ployer or in employee, meant pay¬ 
ments which policy expressly obli- 
gated insurer to make in conformity 
with policy and would entltle In¬ 
surer to subrogation only when pay¬ 
ments made by Insurer were in dls- 
charge of obligation imposed by 
policy; and referred to rights under 
law to recover from tort-feasor be- 
cause of injury to employee. 

Ga.—Glens Falis Indem. Co. v. Lib¬ 
erty Mut. Ins. Co., 44 S.E.2d 643, 
202 Ga. 752. 


12. U.S.—John Beere Plow Co. v. 
Ortner, D.C.Mich., 11 F.Supp. 875. 

Zn ZUlAois 

(1) Bule of text has been fol- 
lowed, 

Wis.—^Marshall-Jackson Co. v. Jef- 
fery, 166 N.W. 647, 167 Wis. 63, 
construlng Illinois compensation 
act. 

(2) Insurance carrier of excavat- 
ing subcontractor paying award of 
compensation to employee of sub¬ 
contractor enga.ged by excavatlng 
subcontractor to move excavated 
materials is entitled to subrogation 
to legal rights of employee against 
suboontractor engaged to move exca¬ 
vated materials. 

111.—^Baker & Conrad v. Chlcago 
Heights Const Co., 4 N.E.2d 953, 
364 111. 386. 

13. Fla.—Cushman Baking Co. v, 
Hoberman, 74 So.2d 69—Fidelity & 
Cas. Co. of N. Y. v. Bedingfleld, 60 
So.2d 489. 

71 C.J. p 1550 note 34 [b] (2). 

14. Fla.—Fidelity & Cas. Co, of 
N. Y. V. Bedingfleld, supra. 

15. U.S.—First Nat. Bank in Greens- 
burg V. M & G Convoy, Inc., B.C. 
Pa., 102 F.Supp. 494, construlng 
Illinois law. 

DeL—Frank C. Sparks Co. v. Huber 
Baking Co., 96 A.2d 466, 9 Terry 
9. 

Nature and form of action to enforce 
liabillty of person causing injury 
I see Infra S 1012. 
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and the safeguarding of the employee^s hope of 
further recovery is of secondary interest The 
purpose of a provision for the subrogation of a state 
insurance fund to the rights of the employee is to 
make the wrongdoer who caused the injury con¬ 
tribute to the payment of compensation to the em¬ 
ployee whenever possible.^^ 

In providing that an employer shall be “subro- 
gated” to the right of the employee or the depend- 
ents of a deceased employee agaihst a third person, 
it is presumed that the legislature used the word 
"subrogation” in its legal sense,that a statutory 
subrogation has the same characteristics that it 
would have if it were a creature of equity,!^ that 
it is enforced solely for the purpose of accomplish- 
ing the ends of substantial justice,^^^ that it does not 
depend on any contractual relation between the par¬ 
ties ,21 and that the subrogation provided for is not 
an assignment .22 

The subrogation intended by such a provision has, 
however, been regarded as a conventional, as dis- 
tinguished from a legal, subrogation,23 and it has 
even been stated that under an act containing such 
provision the employer takes over the employee^s 
cause of action by statutory assignment rather than 
by striet subrogation.24 In other cases, while a dis- 


tinction between an assignment and subrogation has 
been recognized,^^ the view has been taken that 
"subrogation,” within the meaning of such provi¬ 
sion, means "substitution,”2« and that the ultimate 
effect of subrogation imder such provision and of an 
assignment would be much the same in substituting 
one person to another^s rights.27 

The word "subrogated,” as used in a provision 
that, where compensation is payable, the right of the 
employee or personal representative against a per¬ 
son other than the employer shall be "subrogated” to 
the employer, means "transferred,”28 and by the 
operation of the act the right of action against the 
third person is transferred to the employer, as con- 
sidered infra § 1002. 

Under a provision that, if compensation is claim- 
ed and awarded under the act, an employer having 
paid the compensation on having become liable 
therefor shall be subrogated to the rights of the em¬ 
ployee to recover against a person other than the em¬ 
ployer, subrogation relates back to the time the in¬ 
jury was inflicted;29 and, where compensation has 
been paid under the act, the claim against the third 
person is that of the employer or his insurer,30 and 
the employer or insurer has the management of an 
action on the claim,2i and may dismiss the action or 
discharge the claim, as considered infra § 1005. 


16. Del.—^Frank C. Sparks Co. v, 
Huber Baking Co., supra. 

Recovery of beneficial intereat of 
employee see Infra § 1040. 

17. N.D.—^Breitwleser v. State, 62 
N.W.2d 900. 

18. Pa.—Smith v. Tellow Cab Co., 

135 A. $58, 288 Pa. 85. 

Tenn.—^U. S. Fldellty & Guaranty 
Co. V. Blam, 278 S.W.2d 698, 198 
Tenn. 194. 

19. Pa.—Smith v. Tellow Cab Co., 
87 Pa.Super. 143, 149, afllrmed 185 
A. 858, 288 Pa. 85. 

71 C.J. p 1550 note 44. 

Theory as xnatter of pure egnity 
Theory of subrogation Is matter of 
pure eQuity and is never allowed 
where it would be inequitable to do 
so. 

Pa.—Meehan v. City of Philadelphia, 

136 A.2d 178, 184 Pa.Super. 659. 

20. Minn.—City of Red Wing v. 
Blchlnger, 203 N.W. 622, 163 Minn. 
54. 

21. Minn.—City of Red Wing v. 
Bichinger, supra. 

Awavd paid lato state treasuxy 
(1) Right of Insurer to reimburse- 
ment from tort-feasor after payment 
of compensation aweurd . into state 
treasury in absence of persons en- 
titled to compensation is not de¬ 
pendent on, subrogation clause of 
pplicy. . ^ , ] 

101 C.J.S.—83 


Wis.—Standard Sur. & Cas. Co. of 
New Tork v. Spewachek, 288 N.W. 
768, 233 Wis. 168. 

(2) Right of recovery of such pay¬ 
ment generally see infra § 996. 

22. Del.—^lerardi v. Fajmers" Trust 
Co. of Newark, 161 A. 822, 84 Del. 
246, construing Pennsylvania law. 

23. Mo.—McKenzie v. Mlssouri Sta- 
bles, 84 S.W.2d 136, 225 Mo.App. 
64. 

71 C.J. p 1561 note 48. 

24u Mo.—General Box Co. v. Mis- 
souri Utilities Co., 65 S.W.2d 442, 
331 Mo. 846. 

71 C.J. p 1651 note 49. 

25. Me.—^Travelers' Ins. Co. v. Foss, 
130 A. 210, 124 Me. 399. 

71 C.J. p 1551 note 60. 

26. Cal.—Eckman v. Arnold Taxi 
Co., 148 P.2d 677, 64 C.A.2d 229. 

71 CJ. p 1661 note 61. 

Snbstltntlozi pro tanto 
Word “subrogated’^ means that em¬ 
ployer or Insurance carrler may be 
substituted pro tanto so that it can 
indemnify itself to extent - of com¬ 
pensation paid. 

Utah.>-^ohanson v. Cudahy Packing 
Co., 152 P.2d 98, 107 Utah 114. 

27. Me.—Travelers' Ins. Co. v, Foss, 
180 A. 210, 124 Me. 399. 

71 CJr. p 1651 note 6_2." 1 


28. 111.—Walsh V. Central Cold Stor- 
age Co., 68 N.B.2d 326, 324 lUJLpp. 
402—^Havana Nat Bank, for Use 
of Hartford Acc. & Indem. Co. v. 
Tazewell Club, 19 NJB.2d 228, 298 
111.App. 893. 

71 aj. p 1561 note 53. 

Beason for mls 

With respect to employer*s right 
to recover for injury of employee 
where all parties were under com¬ 
pensation act, legislature did not In- 
tend to subrogate employer to right 
of employee which was abolished by 
act 

IlL—Schlitz Brewing Co. v. Chicago 
Rys. Co., 138 N,B. 668, 307 111. 322. 

Havanna Nat Bank, for Use of' 
Bbirtford Acc. & Indem. Co. v. 
Tazewell Club, 19 N.B.2d 228, 298 
IlLApp. 398. 

29. Me.—Travelers* Ins. Co. v. Foss, 
130 A. 210, 124 Ma 399. 

Va.—Stone v. George W. Helme Co., 
87 S.B.2d 70, 184 Va. 1061. 

30. Ma—^Travelers* Ins. Co. v. Foss, 
130 A. 210, 124 Me. 399. 

31. U.S.—^Melella v. Savage, D.G. 
Del., 59 F.Supp. 258. 

Me.—^Travelers* Ins. Co. v. Foss, 130 
A. 210, 124 Ma 399. 

N.J.—Belfatto v. Massaohusetts 

Bonding & Ina Co., 121. A^d 431» 
89 N.J.Super. 607. ^ - , 4 z a '7 n 
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Persons protected, A provision for subrogation 
to the rights of an injured empCoyee against a third 
person may be for tiie benefit of the employer,^^ 
the employee and the employer,33 the employer and 
insurer,34 insurer and the employee,^® or the em¬ 
ployer, insurer, employee, and the employee’s de- 
pendents.36 Such provision is not intended for the 
benefit of the negligent third person^ 7 and does not 
relieve him from liability.38 

It is of no concem of the tort-feasor by whom re- 
covery is had;39 he is concemed only as to whom 
the amount of recovery is to be paid,^^ and to be pro¬ 
tected against a double suit^i and double recovery.^^ 

Likewise, he is entitled to be protected against 
double liability>3 

Prevention of double recovery. One purpose of a 
provision for the subrogation of the employer is to 
prevent a double recovery by the employee.^^ 


101 C.J.S. 

Splitting causes of action. The view has been ex- 
pressed that a provision for subrogation does not in¬ 
volve a splitting of causes of action.^ 5 

b. Provision for Assignmeiit 

The nature and purpose of a statutory provision for 
the assignment of an injured employee’8 rights against 
a tort-feasor to the person iiabie for the payment of com- 
pensation have been variousiy stated. The provision is 
not for the tort-feasor'8 benefit. 

The purposes of a provision of a compensation act 
that an award shall operate as an assignment of an 
employee*s right of action against a third-party tort- 
feasor to the person liable for compensation are to 
permit the latter to enforce the third personas lia- 
bility,^^ and to reimburse himself.^’^ 

The view has been expressed that the effect of an 
award of compensation is to subrogate insurer to 
the cause of action, if any, in favor of the employee 
against a third person under such a provision 


32. Idaho.—Lake v. State, 227 F.2d 
361, 71 Idaho 107. 

Ind.—^Hall V. Pennsylvania Grey- 
hound Lines, 96 2Sr.E.2d 348, 121 
lnd.App. 219—^Wels v. Wakefleld, 
38 N.E.2d 303, 111 Ind.App. 106. 

Neb.—Danner v. Walters, 48 N.W.2d 
636, 154 Neb. 506. 

ZSmployee only 

Del.—Travelers Ins. Co. v. B. L Du 
Pont De Nemours & Co., 9 A.2d 
88, 1 Terry 285. 

Idaho.—^Hancock v. Halliday, 171 P. 
2d 333, 67 Idalio 119. 

33. N.T.—City of New York v. 
Steers & Menke. 4 N.Y.S.2d 292, 
167 Mlsc. 666, afflrmed 4 N.Y.S.2d 
992, 264 App.Div. 669. 

34. U.S.—Johnson v. Sword Line, 
Inc., D.C.PSU, 146 F.Supp. 940, re- 
versed on other errounds, C.A., 240 
F.2d 954. 

71 C.J. P 1661 note 69. 

35. Tex.—^Lancaster v. Hunter, Civ. 
App., 217 S.W. 766. 

38« Md.—Johnson v. Miles, 58 A.2d 
30, 188 Md. 465. 

37. U.S.—Jay v. Chicagro Brldgre & 
Iron Co., C.C.A.Utah, 150 P.2d 247. 

Johnson v. Sword Line, Inc., D.C. 
Pa., 146 F.Supp. 940, reversed on 
other grounds, C.A., 240 F.2d 964. 

Magee v. McNany, D.C.Pa., 10 
F.R.D. 5. 

Ga.—Gay v. Greene, 84 S.E.2d 847, 
91 Ga.App. 78. 

EAn.—^Moeser v. Shunk, 226 P. 784, 
116 Ean. 247. 

Md.—Johnson v. Miles, 53 A.2d 30, 
188 Md. 455. 

Utah.—Johanson v. Cudahy Packing 
Co., 152 P.2d 98, 107 Utah 114. 

33. Ind.—Wels v. Wakefleld, 38 N.E. 
2d 303, 111 Ind.App. 106. 

Ean.—^Moeser v. Shunk, 226 P. 784, 
116 Ean. 247. 


89. Ind.—^BAJl v. Pennsylvania Grey- 
hound Lines, 96 N.E.2d 348, 121 
Ind.App. 219. 

40. Ind.—Weis v. Wakefleld, 38 N.E. 
2d 303, 111 Ind.App. 106. 

S.D.—Western Sur. Co. v. Addy, 42 
N.W.2d 660, 78 S.D. 322. 

41. U.S.—Jay v. Chicago Brldge & 
Iron Co., C.C.A.Utah, 160 F.2d 247. 

Magee v. McNany, D.C.Pa., 10 
P.R.D. 6. 

42. Ind.—Weis v. Wakefleld, 38 N.E. 
2d 303, 111 Ind.App. 106. 

S.D.—^Western Sur. Co. v. Addy, 42 
N.W.2d 660, 73 S.D. 322. 
laterest of tort-feasor to have valld 
satlsfaction of judgment 
Cal.—^Pacific Indem. Co. v, California 
Elee. Works, 84 P.2d 313, 29 C.A. 
2d 260, followed in Jacaues v. 
Standard Oil Co. of California, 84 
P.2d 322, 29 CA.2d 745. 

43. U.S.—Johnson v. Sword Line, 

l nc. , D.C.Pa., 146 F.Supp. 940, re¬ 
versed on other grounds, CA.., 240 
F.2d 954. 

Ind.—^Hall V. Peimsylvanla Grey- 
hound Lines, 96 N.E.2d 348, 121 

l nd. App. 219. 

44. U.S.—Crab Orchard Imp. Co. v. 
Chesapeake & O. Ry. Co., C.C.A 
W.Va., 116 F.2d 277, certiorari de- 
nied 61 S.Ct. 807, 312 U.S. 702, 85 
L.Bd. 1135. 

lowa.—^Black v. Chicago Great West¬ 
ern R. Co., 174 N.W. 774, 187 Jowa 
904. 

45. lowa.—Black v. Chicago Great 
Western R. Co., supra. 

46. N.Y.—Caulfield v. Blmhurst Con- 
tracting Co., 53 N.Y.S.2d 25, 268 
App.Div. 661, aflLrmed 62 N.E.2d 
237, 294 N.Y. 803. 

Skakandy v. State, 66 N.T.S.2d 
99, 188 Misa 214, afiOrmed 80 
N.Y.S.2d 849, 274 App.Div. 153, 
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afflrmed 84 N.E.2d 804, 298 N.Y. 

886 . 

In case of statutory provision spe- 
ciflcally xnaking assignment rea- 
uisite of obtaining compensation 
see infra $ 1011. 

47. N.Y.—^Empxoyers Mut. Liability 
Ins. Co. of Wis. V. Reflned Syrups 
Sales Corp., 53 N.Y.S.2d 835, 184 
Mlsc. 941. 

N.C.—^Thompson v. Virginia & Caro- 
lina Southern R. Co., 6 S.E.2d 38, 
216 N.C. 654—Brown v. R. Co., 169 
S.E. 419, 204 N.C. 668. 

48. U.S.—;Terminal Shipplng Co. v. 
Branham, D.GMd., 47 F.Supp. 661, 
afflrmed, C.C.A., Branham v. Ter- 
minal Shipplng Co., 136 F.2d 655. 

Arlz.—State ex rei. Industrial Com- 
mission v. Pressley, 250 P.2d 992, 
74 Ariz. 412. 

NJ.—^Zurich General Acc. & Lia¬ 
bility Ins. Co. V. Ackerman Bros., 
11 A.2d 62, 124 N.J.Law 187, ap- 
plying New York law. 

N.Y.—Commlssioners of State Ins. 
Fund V. City Chemical Corp., 48 
N.B.2d 262, 290 N.Y. 64. 

71 C.J. p 1551 note 67. 

Integral element of theory of cobl- 
peasatloxL 

Employer's right of subrogation to 
rights of person entitled to compen¬ 
sation under longshoremen's and 
harbor workers’ compensation act as 
against third-party tort-feasor Is in¬ 
tegral element of theory under whlch 
compensation is awarded in first In- 
stance. 

U.S.—Culley v. Willard, D.C.N.Y., 146 
F.Supp. 421. 

Outrlght aBBigninsn.t not made 

Workmen’s “assignment” to In¬ 
surer of cause of action against 
another for damages does not work 
outrlght assignment of such cause 
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but under a provision that the acceptance of an 
award of compensation shall operate as an assign- 
ment of the right of the employee to receive dam- 
ages, the right of the employer^® or Insurance car- 
rier®® does not, it has been said, rest on the princi- 
ple of subrogation. 

Where an assignment to the employer, pursuant 
to the act, has once become effective, title to the 
cause of action so vested may not be divested, with- 
out the employer’s consent, either by the employee®^ 
or by the industrial commission.®^ Where, under a 
provision for assignment, the employer or insurer 
has acquired the right to proceed against the third- 
person wrongdoer, an action against such third per- 
son is prosecuted, not in behalf of the employee, 
or, in case of his death, of the persons designated 
as the beneficiaries in the statute providing for an 
action for wrongful death,53 but in behalf of the 
employer or insurer.The statutory assignment of 
a cause of action against a third-party wrongdoer 
carries with it the right to conduct litigation.®® 

The ownership of a cause of action by an insurer 
who has paid compensation, under a statute of the 
type here considered, is by statutory assignment,s 6 
and not as a lienor.57 

Person protected or affected, A provision for the 
assignment of the employee’s right of action applies 
only to the employee, employer, and Insurance car- 
rier;58 it is intended for the protection of insurer,^^ 
the employee,®® and the employer.®^ Such provi¬ 


sion is not designed to benefit the third-party tort- 
feasor,®2 to affect his liability,®^ or to relieve him 
from liability.®^ 

Splitting causes of action. A provision for the 
assignment of a cause of action to the employer 
does not purport to split the cause of action.®® 
Since an employee who is injured as the resuit of 
the activity of joint wrongdoers can sue them sep- 
arately or jointly for all of his injuries, an assign¬ 
ment, to the compensation fund, of his remedy 
against one wrongdoer is not a prohibited splitting 
of a cause of action.®® 

Where the widow of a deceased employee and her 
minor children were awarded compensation for his 
death, and assigned their rights against the tort- 
feasor to the state, the assignment is not invalidated 
on the theory of the splitting of the widoVs sole 
cause of action brought by her as administratrix 
against the tort-feasor for the benefit of an adult 
child, under statutes other than the compensation 
act, since the widow or administratrix possesses dis¬ 
tinet causes of action, one for tort damages held by 
the adult child and one for compensation of the 
widow and minor children.®*^ 

c. Miscellaneous Frovisions 

The nature and purpose of varioua other provisione 
entltlln^ one who has pald compensation to an Injured 
employee to succeed to hIs rights against the wrong¬ 
doer have been varlously stated. 

The right of an employer who has paid, or has 


of action, but amounts to no more 
than rigrht of “subrofiration” to ex- 
tent of compensation paid by em¬ 
ployer and Insurer. 

Okl.—^Parkhill Truck Co. v. Wilson, 
126 P.2d 203, 190 Okl. 473. 

49. Va.—U. S. Pidelity & Guaranty 
Co. v. Blue Diamond Coal Co., 170 
S.B, 728, 161 Va. 373. 

5a Va.—u. S. Fldelity & Guaranty 
Co. V. Blue Diamond Coal Co., 
supra. 

71 C.J. p 1562 note 69. 

61. N.Y.—Sabatino v. Thomas Crim- 
mins Const Co., 168 N.Y.S. 496, 102 
Misc, 172, afflrmed 172 N.Y.S. 917, 
186 App.Div. 891. 

52. N.Y.—Sabatino v. Thomas Crim- 
mlns Const. Co., supra. 

63. N.C.—^Brown v. Southern By. Co., 
162 S.E. 613, 202 N.a 266. 

64. N.C.—^Brown v. Southern Ky. 
Co., supra. 

Persons entitled to recovery in ac¬ 
tion by employer or Insurer see 
infra §$ 1039, 1041. 

65. N.Y.—Skakandy v. State, 80 N.Y. 
S.2d 849, 274 AppJ>iv. 163, af- 
firmed 84 NJBI.2d 804, 298 N.Y. 
886 . 


69. U.S.—^Komlos v. Compagrnie Na- 
tlonale Air Prance, D.C.N.Y., 18 P. 
R.D. 368. 

67. tJ.S.—Komlos v. Compasrnie Na¬ 
tional e Air Prance, supra. 

58. Okl.—^Horwitz Iron & Metal Co. 
V. Myler, 252 P.2d 476, 207 Okl. 
691, 

69. N.Y.—Commissioners of State 
Ina Fund v. E. T. Clark Cartinff 
Co., 88 N.Y.S.2d 783, reversed on 
other grounds 86 N.Y.S.2d 313, 274 
App.Div. 669. 

60. N.Y.—Commissioners of State 
Ins. Fund v. E. T. Clark Cartingr 
Co., supra. 

61. Okl.—^Parkhill Truck Co. v. 
Wilson, 126 P.2d 203, 190 Okl. 
473. 

62. N.C.—^Hlnson v. Davis, 17 S.E.2d 
348, 220 N.C. 380—Thompson v. 
Virgrlnia & Carolina Southern B. 
Co., 6 S.E.2d 38, 216 N.C. 664— 
Brown v. Southern B. Co., 169 S.B. 
419, 204 N.C. 668. 

63. N.C.—^Hinson v. Davis, 17 S.B.2d 
848, 220 N.C. 380. 

Okl.—^Horwitz Iron & Metal Co. v. 
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Myler, 262 P.2d 476, 207 Okl. 691— 
Parkhill Truck Co. v. Wilson, 126 
P.2d 203, 190 Okl. 473. 

64. N.Y.—Commissioners of State 
Ins. Fund v. E. T. Clark Cartinff 
Co., 83 N.Y.S.2d 783, reversed on 
other srrounds 86 N.Y.S.2d 313, 274 
App.Div. 669. 

N.C.—^Hlnson v. Davis, 17 S.E.2d 
348, 220 N.C. 380. 

65. N.Y.—MeCue v. J. P. Shea Co., 24 
N.Y.S.2d 307, 176 Misc. 667, afflrmed 
24 N.Y.S.2d 130, 260 App.Div. 946. 

Xionfirtili^ore]ueii.’s and Savbor Woxkers’ 
Oompensation Act 

U.S.—^Doleman v. Levlne, App.D.C., 66 
S.Ct. 741, 296 U.S. 221, 79 D.Ed. 
1402. 

Termlnal Shipplngr Co. v. Bran- 
ham, D.C.Md., 47 P.Supp. 661, af- 
drmed, C.C.A., Branham v. Terml¬ 
nal Shippinsr Co., 136 P.2d 656. 

66 . N.Y.—Commissioners of State 
Ins. Fund v. Farrand Optlcal Co., 
68 N.E.2d 606, 296 N.Y. 493. 

67. Wash.—State v. Vlnther, 48 P.2d 
916, 183 Wash. 350, adhered to 58 
P.2d 367, 186 Wash. 691. 
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become liable to pay, compensation, under a provi- 
sion expressly permitting him to bring an action for 
damages against a third person is based on the prin- 
ciple of subrogation but the right of an employ- 
er under a provision expressly permitting him to col- 
lect indemnity from a third person is not based on 
that principle.®® Under both such provisions, the 
cause of action is in effect assigpied to the employ- 

er.70 

Under a provision that, if compensation is paid, 
insurer may enforce for its own benefit the liability 
of a person other than the employer, the right of 
an insurer does not rest or depend on the principle 
of subrogation^i or on the theory of reimburse- 
ment;*^^ such act makes a transfer to insurer of the 
employee’s right to enforce the legal liability of the 
third person, and tihiereafter insurer becomes, in sub- 
stance, an assignee of the employee*s cause of ac¬ 
tioni * 

The view has been expressed that, under a pro¬ 
vision that if compensation is paid the employer may 
enforce the liability of a person other than the em¬ 
ployer, there is effected a transfer or assignment of 
the employee^s right of action, that is to say, a sub¬ 
rogationi^ A provision that the court shall, on ap- 


plication, allow, as a first lien against any judgment 
of the employee against a person other than the em¬ 
ployer, the amoimt of the employer^s expenditures 
for compensation is not self-executing in the em- 
ployer^s interesti® 

Preveniion of double recovery. The purpose of 
provisions of the compensation act which permit the 
employer to bring an action against the person lia¬ 
ble for an injury to the employee’^® or to impress on 
a judgment against such person recovered by the 
employee, a lien for the employer's expenditures 
for compensation,'^'^ is to preveht the employee from 
obtaining double payment or recovery for the same 
compensable injury, 

Confribution act It has been held that it is not 
the intention of the statute relating to contribution 
between joint tort-feasors to obligate a tort-feasor, 
in consequence of his concurrent negligence with 
that of the employer, to pay his pro rata share of an 
employee^s compensation award, in view of the fact 
that there was no joint or several liability, in tort, 
of the employer and the tort-feasor to the employee, 
and no equivalence of monetary responsibility of 
each to be divided into pro rata sbares.*^® 


68. N.X—■XJ. S. Cas, Co. v. Hercules 
Powder Co., 72 A,2d 190, 4 N.J. 157. 

Prudential Ins. Co. of America v. 
Laval, 23 A.2d 908, 131 N.XEq. 23. 
Xn Callf oxnia 

(1) Bule of text has been followed. 
Cal.—Bckman v. Amold Taxi Co., 148 

P.2d 677, 64 C.A.2d 229—Chase v. 
Southern Pac. Co., 43 P.2d 1108, 6 
C.A.2d 273. 

71 C.J. P 1662 note 74. 

(2) There Is authority to contrary 
elCect in a case relating to amount re- 
coverable. 

Cal.—Merino v. Pacific Coast Borax 
Co., 12 P.2d 468, 124 C.A. 336. 

Xn Xionislana 

(1) Bule of text has been followed. 
La.—Johnson Dry Docks v. City of 

New Orleans, App., 55 So.2d 660— 
International Paper Co. v. Arkan- 
sas & Ij. M, By. Co., App., 36 So.2d 
769. 

(2) Other authority is to contrary 
effect. 

L»a.—^Bosord of Com*rs of Port of New 
Orleans v. City of New Orleans By 
and Through Public Belt B. Com- 
mission, 66 So.2d 313, 223 La. 199. 

Smith V. McDonough, App., 29 So. 
2d 818. 

69. Ind.—Wabash Water & Light 
Co. V. Home Telephone Co., 138 N.E. 
692, 79 Ind.App. 396. 

70. Cal.—^Llewellyn Iron Works v. 
Smith, 24 P.2d 682, 133 C.A. 476. 

Ind.—Hali V. Pennsylvania Grey- 


hound Lines, 96 N.E.2d 348. 121 
Ind.App. 219. 

71. In. ICassaohiisetts 

(1) There is authority in support 
of text. 

Mass.—^Beldy v. Old Colony Gas Co., 
63 N.E.2d 707, 316 Mass. 631— 
Jordan v. Orcutt, 181 N.E. 661, 279 
Mass. 413—Fidelity & Casualty Co. 
of New Tork v. Huse & Carleton, 
172 N,B. 690, 272 Mass. 448, 72 
A.L,B. 1143, 

71 C,J. p 1652 note 77 [a]. 

(2) Other authority is to contrary 
effect. 

Mass.—^Labuff v. Worcester ConsoL 
St. By. Co., 120 N.E. 381, 231 Mass. 
170—^Barry v, Bay State St. B. Co., 
110 N.E. 1031, 222 Mass. 366. 

72. Mass.—^Fidelity & Casualty Co. 
of New Tork v. Huse & Carleton, 
172 N.E. 690, 272 Mass. 448, 72 A.L. 
R. 1143—Tumauist v. Hannon, 107 
N.E. 443, 219 Mass. 660. 

73. Mass.—Becker v. Eastern Mas- 
sachusetts St. By. Co., 181 N.E. 
767, 279 Mass. 436—Turnquist v. 
Hannon, 107 N.E. 443, 219 Mass. 
660. 

74. U.S,—^Dinardo v. Consumers 

Power Co., C.A.Mich., 181 P.2d 104. 

Mich.—Smith v. Port Huron Gas & 
Electric Co., 187 N.W. , 292, 217 
Mich. 619. 

Purpose of statute was to provide 
method whereby employer could re- 
Imburse himself or his Insurance car- 
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rier for beneflts paid to employee 
where injury resulted from negli¬ 
gence of some other person. 

Mich.—^Utley, for Use and Benefit of 
Travelers Ins. Co., v, Taylor & 
Gaskin, 9 N.W.2d 842, 306 Mich. 
561. 

Sabrogatlon exolnsively 
Bight of employer to indemnity 
from tort-feasor arises exclusively 
from right of subrogation. 

Mich.—Bay State Milling Co., for Use 
and Benefit of Hartford Acc. & In- 
dem. Co. V. Izak, 17 N.W.2d 769, 310 
Mich. 601—^Michlgan Bmployers' 
Casualty Co. v. Doucette, 188 N.W. 
607, 218 Mich. 363. 

75. Cal.—Jacobsen v. State Indus- 
trial Accident Commission, 299 P. 
66, 212 C. 440. 

78. Cal.—Jacobsen v. State Indus- 
trial Accident Commission, supra. 

ConstmotloiL of statute 

Act is not to be construed as pro- 
viding for double recovery of indem¬ 
nity against tort-feasor. 

Cal.—^Bckman v. Arnold Taxi Co., 148 
P.2d 677, 64 C.A.2d 229. 

77. Cal.—^Jacobsen v. State Indus- 
trial Accident Commission, 299 P. 
66, 212 C. 440. 

78. N.J.—^Farren v. New Jersey 
Turnpike Authority, 106 A.2d 762, 
31 N.J.Super. 366. 
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§ 995. Effect on Existing Right of Aetion 
and Creation of New Right 

Under most statutory provisione authorizing the em- 
ployer or Insurer to succeed to an employee’8 rights 
against a tort-feasor, no new or' Independent cause of 
action Is created. 

Most statutory provisions transferring an em- 
ployee^s right of action against a tort-feasor to an 
employer or insurer do not extinguish a cause of ac¬ 
tion against a person other than the employer^s and 
do not impose a new liability on the tort-feasor.^o 
These provisions do not create a new cause of ac- 
tion^l or one which is additional,82 independent, or 
severable.®^ The statutory provisions keep the 


cause of action alive for the benefit of the employ- 
er^^ or insurer, 85 and the right of recovery is trans- 
ferred.85 

The cause of action of an employer has been held 
to be derivative.87 Notwithstanding this fact, the 
right given to the employer is his right, and not that 
of the employee or persona! representative.88 

So, also, a provision that, if compensation is 
claimed and awarded or paid under the act, the 
employer or Insurance carrier may enforce for his 
benefit the liability of a person other than the em¬ 
ployer does not take away common-law rights from 
anyone,89 but declares how the right shall be regu- 


79. Vt—^Davls V. Central Vermont 
Ry. Co., 113 A. 639, 95 Vt 180. 

71 C.J. p 1552 note 85. 

In case of statutory provision speclfl- 
cally maklng assianment requisite 
of obtaining compensation see Infra 
9 1011 . 

Parties to actlons see infra 99 1015- 

1021. 

90. WiB, —^London Guarantee & Acc. 
Co. V. Wlsconsln Public Service 
Corp., 279 N.W. 76. 228 Wis. 441. 

91. U.S.—^Hartford Acc. & Indem. 
Co. V. tr. S.. D.aN.T., 130 F.Supp. 
839—Callfomia Cas. Indem. Ez- 
change v. TJ. S., D.C.Cal., 74 F.Supp. 
401, followed in 74 F.Supp. 411. 

Del.—Travelers Ins. Co. v, B. I. Du 
Pont De Nemours & Co., 9 A.2d 88, 
1 Terry 286. 

Ind,—^Hall v. Pennsylvania Grey- 
hound Lines, 96 N.E.2d 348, 121 Ind. 
App. 219—Standard Acc. Ins. Co. v. 
Pet Mllk Co-, 78 N.B.2d 672, 118 
IndALpp. 477—^Bebout v. F. L. Men- 
dez & Co., 37 N.E.2d 690, 110 Ind. 
App. 28. 

Ean.—Ooxpn> Juris dted In Kelly v. 
Johnson, 75 P.2d 209, 211, 147 Kan. 
74. 

Ky.—NatloneU Biscuit Co. v. Bm- 
ployers Mut Liability Ins. Co., 231 
S-W.Sd 52, 313 Ky. 305—^Bmployers 
Mut Liability Ins. Co. v. Brown 
Wood Preserving Co., 182 S.W.2d 
80, 298 Ky* 194—Whltney v. Louls- 
ville & N. R. Co., 177 S.W.2d 189, 
296 Ky. 381. 

Md.—Johnson v. Miles, 53 A.2d 30, 
188 Md. 455. 

Mo.—Goldschmidt v. Pevely Dairy 
Co., 111 S.W.2d 1, 341 Mo. 982. 

Wis.—^Eleason v. Western Cas. & Sur. 
Co.. 85 N.W.2d 801, 254 Wis. 134— 
London Guarantee & Aco. Co. v. 
Wlsconsln Public Service Corp., 279 
N.W. 76, 228 Wis. 441. 

71 aj. p 1553 note 86. 

Nature of action in general see Infra 

9 1012 . 

New York decisions see infra thia 
sectlon. 

Xh'Illinois 

(1) Bmployer*s compensation pay- 
ments to employee did not creslte a 


separate and distinet cause of action 
in favor of employer, but, slnce em¬ 
ployer* s subrogation rights were 
more in nature of lien on employee’s 
recovery only one cause of action, be- 
longlng to employee, accrued against 
third party. 

111.—^Hulke V. International Mfg. Co., 
142 N.B.2d 717, 14 mA.pp.2d 6. 

' (2) Followlng declaration of inva- 
lidity of a prior statute, slnce em- 
ployer*s rights were govemed by 
common-law subrogation principies, 
it had distinet cause of action against 
thlrd-party tort-feasor. 

111.—^Hyland v. 79 West Monroe Corp., 
118 N.B.2d 686, 2 Ill.App.2d 88. 

(3) Under prior statute, decisions 
were conflictlng on question of crea¬ 
tion of new cause of action. 

111.—Schlitz Brewing Co. v. Chicago 
Rys. Co., 188 N.B. 658, 807 IlL 822. 
71 C.J, p 1563 note 86 [d]. 

82 . Xa Xioulslaiia 

(1) Rule of tezt has been followed. 
La.—Todd-Johnson Dry Docks v. City 
of New Orleans, App., 55 So.2d 650. 

<2) There is a declsion to contrary 
effect. 

La,—Smlth v. McDonough, App., 29 
So.2d 818. 

(8) Basis of declsion to contrary 
has been declared to be untenable. 

La.—^Todd-Johnson Dry Docks v. 
City of New Orleans, supra. 

83. U.S.—^Hutto V. Benson, D.C. 
Tenn., 110 F.Supp. 855, applylng 
Texas law, 

New York decisions see infra this 
section. 

84. U.S.—Lumbermens Mut. Cas. Co. 
V. Dodge City Cernent Products 
Co., D.C.K8Ln., 88 F.Supp. 643— 
Black, Slvalls & Bryson v. Sheahan, 
D.C.Kajtt., 88 F.Supp. 689—Callfor- 
nia Cas. Indem. Exchange v. U. S., 
D.C.Cal., 74 F.Supp. 401, followed 
in 74 F.Supp. 411. 

Kan.—Sundgren v. Topeka Transp. 
Co., 238 P.2d 444, 178 Kan. 83— 
Blam v; Bx^uenger, 198 P.2d 225, 165 
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Kan. 31—^Kelly v. Johnson, 76 P.2d 
209, 147 Kan. 74. 

La.—Todd-Johnson Dry Docks v. 
City of New Orleans, App., 65 So. 
2d 650. 

Md.—^Johnson v. Miles, 53 A,2d 30, 
188 Md. 455. 

Wis.—^EUeason v. Western Cas. & 
Sur. Co., 36 N.W.2d 801, 264 Wis. 
134. 

71 C.J. p 1553 note 87. 

85. U.S.—^Hobart v. 0*Brien, CAl. 
Mass., 243 F.2d 735. 

Dierks v. Alaska Air Transport, 
D.C.Alaska, 109 F.Supp. 695—Cali- 
fomia Cas. Indeno. Bzchange v. U. 
S., D.C.Cal., 74 F.Supp. 401, fol¬ 
lowed in 74 F.Supp. 411. 

Mass.—^Furlong v. Cronan, 26 N.B.2d 
382, 305 Mass. 464. 

Tex.—^Texas Employers* Ins. Ass*n v. 
Texas & P. Ry. Co., ClvA.pp., 129 
S.W.2d 746, error dismissed, Judg- 
ment correct. 

Vt.—Travelers' Ins. Co. v. Bvans^ 143 
A. 290, 101 Vt. 250. 

86. Ky.—^Employers Mut. Liability 
Ius. Co. V. Brown Wood Preserving 
Co., 182 S.W.2d 80, 298 Ky. 194— 
Whitney v. Louisville & N. R. Co„ 
177 S.W.2d 189, 296 Ky. 381. 

87. Conn.—Stavola v. Palmer, 73 A. 
2d 831, 136 Conn, 670—Mlckel v. 
New Bngland Coal & Coke Co., 47 
A.2d 187, 132 Conn. 671. 

88. XxL Oonneotioiit 

(1) Rule of text has been followed. 
Conn.—Stavola v. Palmer, 73 A.2d 

831, 136 Conix. 670. 

(2) Insurance carrier who pald 
compensation to employee had no in¬ 
dependent cause of action against 
tort-feasor, notwithstanding Connect- 
icut statute giving such right to ex- 
tent of compensation paid, but eause 
of action was solely that of employee. 
N.Y.—General Acc. Fire & Life As» 

sur. Corp., Limited, of Perth, Scot- 
land, y. Zerbe Const Co., 199 NJSl 
89, 269 N.Y. 227, applylng Connecti- 
cut law. 

89. Md.—Western Maryland Ry. Ca 
V. Bmployers* Lialdlity Asi9ur. Cor¬ 
poration, 161 A. 5, 168 Md. 97» 
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lated with respect to its use.^® 

Some provisions, however, have been regarded as 
creating a tiew cause of action either because of 
their express tenus®^ or because of the construc- 
tion given the provisions.®2 

§ 996. What Causes of Actione or Claims 
Transferred, Enforceable, or Sub- 
ject of Indemnification; Transfer 
of Entire Cause of Action 

a. In general 

b, Cause of action based on death of em- 

ployee 

a. In Oreneial 

Any cause of action of an employee for a compens- 
able Injury is transferred or assigned to an employer pay- 
ing compensation. Whether the transfer or assignment is 
entire or partiai depends on the provisions of the gov- 
erning statute. 

In general, any cause of action of the employee 


against a person other than the employer in favor 
of an employee for an injury caused by such other 
is the subject of subrogation,®® or is transferred or 
assigned to the employer,®^ under provisions of 
the compensation aicts trans ferring the employee^s 
rights to him where the injury is compensable. It 
has been held that the subrogation of the employ- 
er®5 or insurer®® is to the right of the injured em¬ 
ployee or his dependents to bring an action for dam- 
ages against the person causing the injury by negli- 
gence or wrongful act, and that an employer and his 
compensation insurer are subrogated only to tort 
claims existing in favor of the employee or his de¬ 
pendents,®'^ and not to contract claims existing in 
their favor.®® 

The view has been taken that the injury on which 
the cause of action against the third person is based 
must be such as will support a claim for compensa¬ 
tion,®® but insurer has been permitted to sue under 
a provision that awarding compensation shall oper- 


90. Md.—Western Maryland Ry. Co. 
V. Bmployers* Liabllity Assur. Cor¬ 
poration, supra. 

91. Becovery of awaxd to state offi- 
oer 

Wis.—^Bmployers Mut Liabillty Ins. 
Co. of Wis. V. Mueller, 79 N.W.Sd 
246, 273 Wis. 616—Standard Sur. & 
Cas, Co. of New York v. Spewachek, 
288 N.W. 758, 233 Wis. 168—West¬ 
ern Casualty & Surety Co. v. Shaft- 
on, 285 N.W. 408, 231 Wis. 1. 

Xn. New Jersey 

Prior statute authorlzing: employer 
or insurer to ‘‘proceed legrally** 
aarainst third person causing injuries, 
where employee does not, attempt to 
create separate right of action dis¬ 
tinet from action of employee. 

N.J.—U. S. Cas. Co. v. Hyrne, 189 A. 

645, 117 N.J.L,aw 647. 

Zn. New Tork 

(1) Provision that payment to 
state treasurer of award where there 
is no person entitled to compensation 
in case of a deceased employee shall 
operate to give employer or Insurance 
carrier cause of action for amount of 
payment which shall be in addition 
to any cause of action by legal rep- 
resentative of employee, created new 
cause of action separate and distinet 
from that created by general death 
statute. 

N.T.—Bmployers Mut. Liability Ins. 
Co. of Wis. V. Reflned Syrups Sales 
Corp., 63 N.T.S.2d 836, 184 Misc. 
941. 

71 C.J. p 1568 note 91 [a]. 

(2) Assignment to insurer of cause 
of action for wrongful death elfected 
by compensation law does not create 
a new and Independent right of ac¬ 
tion, where employee leaves depend¬ 
ents. 


U.S.—^Werkley v. Koninklijke Liucht- j 
vaart Maatschappij N. V., D.C.N.T., 
111 F.Supp. 300—^Indemnity Ins. Co. 
of North America v. Pan. Am. Air¬ 
ways, D.C.N.T., 67 F.Supp. 980. 
N.Y.—United States Fidelity & Guar- 
anty Co. v. Graham & Norton Co., 
171 N.B. 903, 264 N.T. 60—Bx- 
change Mut. Indemnity Ins. Co. v. 
Central Hudson Gas & Electric Co., 
162 N.B, 470, 243 N.Y. 75. 

Bmployers Mut. Liabllity Ins. Co. 
of Wis. V. Reflned Syrups Sales 
Corp,, 63 N.Y.S.2d 836, 184 Misc. 
941—Commissioners of the State 
Insurance Fund v. Town of Howard, 
31 N.Y.S.2d 910, 177 Misc. 820, af- 
flrmed 34 N.Y.S.2d 823, 263 App.Div. 
1068, appeal denied 36 N.Y.S.2d 737, 
264 App.Div. 828. 

(3) Cause of action given to em¬ 
ployer by statute for medical expens¬ 
es is not based on any assignment of 
cause of action which employee had. 
N.Y.—^U. S. Trucking Corp. v. New 

York & Pennsylvania Motor Bx- 
press, Inc., 32 N.Y.S.2d 261, 177 
Misc. 877. 

(4) Provision for medical treat- 
ment for employee injured through 
fault of third party gives employer 
separate cause of action against third 
party for medical expenses paid by 
employer before injured employee 
elects to sue third party. 

N.Y.—^Butchers Mut. Cas. Co. of New 
York V, Emerald Cab Corp., 8 N.Y. 
S.2d 746, 169 Misc. 749, reversed on 
other grounds 19 N.Y.S.2d 685, 174 
Misc. 1. 

92. Ark.—Winfrey & Carlile v. Nick- 
les, 270 S.W.2d 928, 223 Ark. 894. 
CaJ.—City of Los Angeles v. Howard, 
182 P.2d 278, 80 C.A.2d 728—Lim¬ 
ited Mut. Compensation Ins. Co. v. 
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Bllllngs, IS» P.2d 673, 74 CA.2d 
881. 

71 C. j. p 1663 note 92. 

93. Bxcess medical and hospital 
Services 

Tenn.—^U. S. Fidelity & Guaranty Co. 
V. Blam, 278 S.W.2d 693, 198 Tenn. 
194. 

94. Wis.—^Anderson v. Miller Scrap 
Iron Co., 182 N.W. 852, 187 N.W. 
746, 176 Wis. 621. 

71 C.J. p 1653 note 94. 

Sufflciency of claim for compensation 
see infra § 997. 

Amount and items of recovery and 
beneflcial interests see infra SS 
1037-1042. 

Medical expenses 

N.Y,—^U. S. Trucking Corp. v. New 
York & Pennsylvania Motor Ex¬ 
press, 82 N.Y.S.2d 261, 177 Mlsa 
377. 

Bmployers Liabllity Assur. Corp. 
V. Fisher, 13 N.Y.S.2d 902. 

71 aJ. p 1663 note 95 [c]. 

95. Ala.—^Metropolitan Casualty Ina 
Co. of New York v. Sloss-Sheffleld 
Steel & Iron Co., 3 So.2d 306, 241 
Ala. 545. 

96. Ala—^Metropolitan Casualty Ins. 
Co. of New York v. Sloss-Sheffleld 
Steel & Iron Co., supra. 

97. U.S.—^Liberty Mut. Ins. Co. v. 
Borsari Tank Corp., C.A.N.Y., 248 
F.2d 277, applying Mlssourl law. 

98. U.S.—Liberty Mut. Ins. Co. v. 
Borsari Tank Corp., supra 

Rights of subrogation against physi- 
cian gullty of malpractice see infra 
§ 1044. 

99. 111.—Christlan v. Chicago & L M. 
Ry. Co., 106 N.B.2d 741, 412 111. 171. 

Anderson v. Chicago, B. & Q. R 
Co., 260 111.App. 92. 
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ate as an assignment where the injury was the re¬ 
suit of a maritime tort.^ 

Rights acquired under a foreign compensation act 
by statutory assignment may be enforced by an em- 
ployer in the state of the forum.2 

Cause of acHon based on contract hetween em- 
ployer and third person. There is authority for the 
view that, under a provision that the award of com¬ 
pensation shall operate as an assignment to the per¬ 
son liable for compensation of the cause of action 
against a person not in the same employ, there is no 
subrogation of an insurer who has paid compensa¬ 
tion to the employer’s right of action against a neg- 
ligent third person based on a contract between such 
third person and the employer.3 

Entire or partial assignment or transfer. Under 
an act providing for the assignment to the person 
liable to pay compensation of a cause of action 
against a third person, it has been held or recognized 
that the entire cause of action is transferred> Un¬ 
der a provision that the receipt of compensation 
shall operate as an assignment to the employer or 
insurer to the extent of the liability of the employer 
to the employee, occasioned by the injury, there is 


only a partial assignment;® likewise, a provision 
for subrogation does not effect a transfer to the 
employer of the entire cause of action of the em¬ 
ployee;® and, according to some authorities, a par¬ 
tial transfer is effective to the extent of the com¬ 
pensation paid^ or payable.® However, the employ¬ 
er has been held to be subrogated to all the rights 
of an employee or his dependents until he is reim- 
bursed for the sums that he was required to pay.® 

b. Ganse of Action Based on Death of Employee 

Under most, although not all, statutes, the rlgtit of 
an employer or insurer to succeed to an empioyee'8 cause 
of action against a tort-feasor applles to a cause of action 
for his death. 

Under some compensation acts, the making of a 
lawful claim for compensation for the death of an 
employee,!® the payment of such claim,!! the accept- 
ance of an award of compensation,!® or the failure 
of the dependents of the employee to bring an ac¬ 
tion against the wrongdoer after an acceptance of 
compensation,!® operates as an assignment of any 
cause of action that the personal representative of 
such employee may have against a third person. 
Under some statutes, the employer is subrogated to 
the rights of the dependents of a deceased employee 


1 . N.T.—^Lumber Mut. Casuaty Ins. 
Co. of New York v, Edward A. 
Thompson, Inc., 244 N.Y.S. 20, 137 
Misc. 379—^Lumber Mut. Casualty 
Ins. Co. of New York v. Edward 
Thompson, Inc., 285 N.Y.S. 646, 134 
Misc. 370. 

2. 111.—Alschuler v. Hockford Bolt 
& Steel Co., 48 N.E.2d 435, 318 111. 
App. 564—Stix, Baer & Fuller Com- 
pany v. Woesthaus Motor Company, 
1 N.E.2d 796, 284 IlLApp. 301. 

N.H.—Saloshln v. Houle, 155 A. 47. 
85 N.H. 126. 

N.M.—^EAndelin v. Lee Moor Con- 
tractingr Co., 24 P.2d 781, 37 N.M. 
479. 

Effect on publlc pollcy of forum as 
to asslfirnabillty of cause of action 
in tort see infra S 1002. 

3. U.S.—^Liberty Mut. Ins. Co. v. 
American Incinerator Co., D.C.N.Y., 
51 P.2d 739. 

4L N.T.—^Lumber Mut. Cas. Ins. Co. 
V. William Spencer & Son Corp., 41 
N.Y.S.2d 319, 181 Misc. 416. 

71 C.J. p 1554 note 1. 

Amount of recovery by subrogee in 
general see infra §§ 1039, 1041. 

AooldeiLt bensflts ladliided 
Ariz.—Hubbell v. Industrial Commls- 
sion, 250 P.2d 1000, 74 Ariz. 424— 
State ex rei. Industrial Commlssion 
V. Pressley, 250 P.2d 992, 74 Ariz. 
412. 

6. N.M. —Eandelln v. Lee Moor Con- 


tractlng Co., 24 P.2d 731, 87 N.M. 
479. 

71 aX p 1554 note 2. 

6. lowa.—^Black v. Chicago Great 
Western R. Co., 174 N.W. 774, 187 
lowa 904. 

7. U.S,—^Kelley v. Summers, C.A. 
EAn., 210 E.2d 665, applying Texas 
law, 

111.—Geneva Const. Co. v. Martin 
Transfer & Storage Co., 114 N.E.2d 
906, 351 IlLApp. 289, afflrmed 122 
NJS.2d 640, 4 I11.2d 273. 

Ky.—T. W. Samuels Ulstlllery Co. v. 

Houck, 176 S.W.2d 890, 296 Ky. 323. 
Mlnn.—Wagner v. City of Duluth, 
300 N.V^ 820, 211 Minn. 252. 

N.J,—^Prudential Ins. Co, of America 
V. Laval, 28 A.2d 908, 131 N.J.Ea. 
23. 

Pa.—^Paxos V. Jarka Corporation, 171 
A. 468, 814 Pa. 148. 

Word ‘^ompensatloiL” dsfined 
Word “compensation" as used in 
provision limitlng right of subroga¬ 
tion to amount of compensation paid 
employee Includes not only periodic 
disability benefits paid, but also med¬ 
ica! expenses. 

Minn.—^Dockendorf v. Lakie, 61 N.W. 
2d 752, 240 Minn. 44L 

8. U.S.—^Hartford Acc. & Indem. Co. 
V. Fettibone, I>.C.Ind., 56 F.Supp. 
328. 

Ind.—^Liberty Mut. Ins. Co. v. Stitzle, 
41 N.E.2d 133, 220 Ind. 180. 

9. U.S.—^Rehrer v. Service Trucking 
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Co., D.C.D61., 112 F.Supp. 24, apply¬ 
ing Pennsylvania law. 

Pa.—Leach v. Meadow Gold Dairles, 
91 A.2d 293, 171 Pa.Super. 694— 
Myers v. Philadelphia Daily News, 
79 A.2d 787, 168 Pa.Super. 561. 

Fitzpatrick v. Finnegcm, Com.Pl., 
33 Luz.Leg.Reg. 255. 

Bospital and medical expenses 
Pa.—^BAley to Use ‘of Martin v. 
Matthews, 158 A. 645, 104 Pa.Super. 
813. 

Puneral expenses paid dlreotly to 
mortiolaa 

Pa.—^Myers v. Philadelphia Daily 
News, 79 A.2d 787, 168 Pa.Super. 
561. 

10. Wis.—Verhelst Const. Co. v. 
Galles, 285 N.W. 566, 204 Wis. 96. 

71 C.X p 1654 note 5. 

Rights of employer or insurer in ab- 
sence of statutory provision for 
transfer of rights see supra §§ 992, 
993. 

Nature and extent of rights see infra 
§ 1041. 

11. Wis.—^Eleason v. Western Cas. 
& Sur. Co., 36 N.W.2d 301, 254 Wis. 
134. 

12 . Kan.—^Eelly v. Johnson, 75 P.2d 
209, 147 Kan. 74. 

71 C.J. p 1564 note 6. 

13. U.S.—Werkley v. Koninklljke 
Luchtvaart Maatschapplj N. V., D. 
C.N.Y., 111 F.Supp. 299. 

N.Y.—Skakandy v. State, 80 N.T.S.2d 
849, 274 App.Dlv. 153, afflrmed 84 
N.E.2d 804, 298 N.T. 886. 
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against a third person wlio is liable,^^ while under 
other statutes the employer is entitled to enforce the 
liability of the tort-feasor for his own benefit^^ 
Notwithstanding the act in express terms provides 
for the subrogation of the depcndents of a deceased 
employee, however, the right of the employer or in- 
surer to bring an action for death has been denied 
on the ground that the general statute authorizing 
an action for death designates the personal repre- 
sentative as the person to bring the action.^® 

Even in the absence of a reference to an action for 
death or to the rights of dependents or the repre- 
sentative of a deceased employee, provisions which 
permit an employer^^ or an insurer^^ to enforce the 
liability of a person other than the employer, who is 
liable, have been so construed as to include claims 
or rights based on the death of an employee; a simi- 
lar rule has been applied to statutes which in terms 
subrogate the employer to the rights of an injured 
employeeis or provide that the acceptance of com- 
pensation shall operate as an assignment to the em¬ 
ployer of all rights of the person entitled to compen- 
sation to recover damages against a third person.2t> 
Under a provision that an employer shall be subro- 
gated to the rights of an ‘injured employee,” the 


right of an employer to claim subrogation in respect 
of the rights of dependents of a deceased employee 
has, however, been denied .21 

Under some acts, in case of the death of an em¬ 
ployee resulting from the wrong of a person not in 
the same employ, the assignment to the person lia¬ 
ble to pay compensation is effective to the extent,22 
and only to the extent,^^ of the beneficial interest 
of such dependents or beneficiaries as are entitled 
to compensation under the act. 

The provision for assignment has been regarded 
as applicable to the widow^s cause of action,24 and 
where the provisions of the compensation act so 
limit the so-called homicide statute as to provide 
that the recovery for the death of an employee shall 
be for the benefit of dependents, as discussed supra 
§ 983, the right of subrogation extends to such right 
of action for the benefit of dependents.25 

Where an insurer is subrogated by the terms of 
the compensation policy to the rights of the insured 
against a third person, it may recover against a 
lessor who has agreed to indemni fy a lessee for any 
loss resulting from injury or death to the employee 
of the lessor, for the payments he has made by rea- 


14. U.S.—^Kelley v. Summers, C.A. 
gan.. 210 F.2d 665, applying Texas 
law. 

Belirer v. Service Trucking Co., 
D.CLDel., 112 F.Supp. 24, applying 
Pennsylvania law—^First Nat. Bank 
In Greensburg v. M & G Convoy, 
Inc., D.C.Pa., 102 F.Supp, 494, ap- 
plylng Illinois law—^Melella v. Sav- 
age, D.CDeL, 59 F.Supp. 258. 

Mo.—Goldschmidt v. Pevely Dalry 
Co.. 111 S.W.2d 1, 341 Mo. 982. 

Pa.—Pennsylvania Tumplke Commis- 
sion to Use of Albright v. U. S, 
Fidelity & Guaranty Co., Com,Pl., 61 
DauphuCo. 256, afilrzned 23 A.2d 416, 
343 Pa. 543. 

Tex.—^Texas Bmp. Ins. Ass*n v. 
Grimes, 269 S.W.2d 332, 153 Tex. 
357. 

71 C.J. p 1554 note 7. 

15. Md.—^Mech v. Storrs, 179 A. 626, 
169 Md. 150—Storrs v. Mech, 170 A. 
743, 166 Md. 124. 

16. Neb.—^Luckey v. Union Pac. R. 
Co., 219 N,W. 802, 117 Neb. 85. 

N.C.—Whitebead & Anderson v. 
Branch, 17 S.B.2d 637, 220 N.C. 607. 

71 C.J. p 1655 note 8. 

17. Cal.—Bckman v. Amold Taxi Co., 
148 P.2d 677, 64 C.A.2d 229—Na¬ 
tional Automobile Ina. Co. v. Cun- 
ningham, 107 P.2d 643, 41 C.A.2d 
828. 

Conn.—Stavola v. Palmer, 73 A.2d 
831, 136 Conn. 676. 

N.T.—Coleman v. Catlng Rope Works, 
286 N.T.S. 316, 247 App.Div. 810, 

' applying Connecticut law, 

71 CJr,p 1666 notes. I 


18. Cal.—Fckman v. Arnold Taxi 
Co„ 148 P.2d 677, 64 C.A.2d 229— 
National Automobile Ins. Co. v. 
Cunnlngham, 107 P.2d 643, 41 C.A, 
2d 828. 

71 C,J. p 1666 note 10. 

19. Vt.—Travelers' Ins. Co. v. Evans, 
143 A. 290, 101 Vt. 250. 

Xn Xowa 

(1) Bule of text has been followed. 
lowa.—CoxptLs Jtisis guoted In lowa 

Nat Mut. Ins. Co. v. Chicago, B. & 
Q. R. Co„ 68 N.W.2d 920, 925, 246 
lowa 971. 

(2) Other authority Is to contrary 
effect 

U.S.—Standard Oil Co. v. Lyons, C.C. 
A.Iowa, 130 F,2d 966. 

20. U.S.—^^tna Life - Ins. Co. v. 
Moses, APP.D.C., 53 S.Ct 231, 287 
U.S. 530, 77 L.Bd. 477. 

71 C.J. p 1666 note 12. 

21. La.—City of Shreveport v. South- 
western G&a & Electric Co., 82 So. 
785, 145 La. 680, 74 So. 659, 140 La. 
1078. 

71 CJ. p 1666 note 13. 

22. U.S.—^Doleman v. Levine, App. 
D.C., 65 S.Ct 741, 296 U.S. 221, 
79 L.Bd. 1402. 

71 aJ. p 1666 note 14. 

Extent of transfer of cause of ac¬ 
tion generally see supra subdivi- 
sion a of thls sectlon. 

Persons entitled to. bring aotlon see 
infra § 1002. 


Rights of employer measured by 
rights of dependents see infra § 
1009. 

If depandents deotlng to assign 
are only next of kin entire beneflcial 
Interest In cause of action against 
wrongdoer will pass to Insurance 
carrler. 

N.T.—^De Clara v. Barber S. S. Lines, 
132 N.E.2d 871, 309 N.T. 620— 
Zlrpola V. T. & E. Casselman, Inc., 
143 N.E. 222, 237 N.T, 367. 

23. N.T.—^De Clara v. Barber S. S. 
Lines, 132 N.B.2d 871, 309 N.T. 
620. 

71 C.J. p 1666 note 16. 

lUglits assigned hy oompensated ben- 
efloiavies 

Widow and minor children under 
sixteen years of age asslgning claim 
for death of husband and father are 
without Power to assign rights of 
minor chlld more than sixteen years 
of age who because of his age had 
no rights under compensation act 
Wash.—State v. Vinther, 48 P.2d 915, 
183 WsLsh. 360, adhered to 58 P.2d 
367, 186 Wash. 691. 

24. Wls.—City of Milwaukee v. 
Boynton Cab Co.,. 231 N.W. 697, 
201 Wis. 681-rComblned Locks, 
etc., Co. V. Kray, 203 N.W. 946, 187 
Wia 48, 

Claim for compensation of one other 
than- exclusive benefilciary of death 
action see infra S 997. 

25. Ala.—Georgia Casualty Co. v. 
Haygood, 97 So. 87, 210 Ala. 56, 
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son of the death of the employee, and the right of 
recovery cannot be defeated on the ground that, 
since insurer made the pa 3 rments, the lessee did not 
suffer any loss.^® The assignment of a cause of 
action for the death of an employee to the Insurance 
carrier effected by the terms of some acts does not 
include the employer^s right of action against a 
negligent third person based on a contract between 
the third person and the employer.27 

AcHon based on award to official where no per-- 
son entitled to compensation. Some acts give the 
employer or insurer, who is liable for an award pay- 
able to an official -where there is no person entitled to 
compensation for the death of an employee, a right 
of action against .the third-person wrongdoer to re- 
cover the amount of the award,^^ which cause of 
action is in addition tp that of the employee*s next 
of kin to recover for wrongful death.^^ However, 
such provision does not apply where the employee 
was killed in another stAte and no such cause of ac¬ 
tion exists under the law of the other state.^O More- 
over, an insurer, who, after .making a settlement 
with a deceased employee’s widow, paid a sum to a 
state official pursuant to a statute of that state, even 
though not required to do so, since there was a per¬ 
son entitled to compensation, has been held not en¬ 
titled to recover in another state from the wrong¬ 
doer for the sum paid to the state official.^i Since 
the statute authorizing recovery df the amount paid 
to an official does not operate retroactively, no re¬ 


covery can be had of an amount paid before the en- 
actment of the statute.^^ 

Cause of action created by statute of foreign state» 
The view has been taken that a provision that the 
making of a lawful claim for compensation against 
an employer for compensation for the injury or 
death of an employee shall operate as an assignment 
of any cause of action in tort which the employee or 
his personal representative may have against any 
other party does not effect an assignment of a cause 
of action for the death of an employee arising un¬ 
der the laws of another state, even though the widow 
of such employee has sought and obtained compen¬ 
sation under the act^® There is, however, aulhor- 
ity for the view that the assignment effected by the 
operation of the compensation statute, as considered 
infra § 1002, applies to a cause of action based on 
the death of an employee arising under the laws of 
another state.*^ The compensation act of another 
state may not, it has been said, give insurer any 
right of action for the death of an employee, inde- 
pendent of that of the personal representative of the 
deceased employee, which may be enforced in the 
state of the forum.^® 

Appdintment of personal representative» Even 
though no personal representative of a deceased em¬ 
ployee has been appointed, the right of an employer 
to relief against a third person has been recog- 
nized.36 


26. Pa.—Hmployers Mut Llabllity 
Ins. Co. of Wls. V. Melclxer, 107 
A.2d 874, 378 Pa. 598. 

27. U.S.—^Liberty Mut. Ins. Co. v. 
American Incinerator Co., P.C.N. 
T., 51 P.2d 739. 

71 C.J. p 1556 note 19. 

28. U.S.—Hartford Acc. & Indem. 
Co. V. U. S., D.C.N.T., 130 P.Supp. 
839. 

N.T.—^Travelers Ins. Co. v. Stieglitz, 
30 N.T.S.2d 306. 

Wls.—^Bmployers Mut Liabillty Ins. 
Co. of Wls. V. Mueller, 79 N.W.2d 
246, 273 Wls. 616—^Employers Mut 
Liabillty Ins. Co. v. De Bruin, 73 
N.W.2d 479, 271 Wls. 412—Stand¬ 
ard Sur. & Cas. Co. of New York 
V. Spewachek, 288 N.W. 758, 233 
Wls. 158. 

71 C.J. p 1556 note 21. 

Award In such case in general see 
supra § 366. 

Liabillty of third person see infra § 

1010. 

Attack on vaUdity of award see in¬ 
fra § 998. • 

3jonirshoremeii’s and. Sarbor Worfc- 
6 X8’ Compensation Apt 
U.S.—^Doleman v. . Levine, App.D.C, 
65 S.Ct. 741, 296- U.S< .221, 79 LIEd. 
1402... 


D.C,—Chapman v. Grlfflth-Consumers 
Co„ 107 F.2d 263, 71 App.D.C. 64. 
Furpose of oause of action is to 
place burden of payments on person 
whose wrongful act necessitated 
contributlons. 

N.Y.—^Royal Indem. Co. v. Atchl- 
son, T. & S. F. Ry. Co., 70 N.T.S. 
2d 697, 272 App.Div. 246, afiObmied 
75 N.E.2d 631, 297 N.Y. 619. 

29. N.Y.—^Royal Indem. Co. v. Atch- 
Ison, T. & S. F. Ry. Co., supra. 

30. N.Y.—^Royal Indem. Co. v. Atch- 
Ison, T. & S. F. Ry. Co., supra. 

Travelers’ Ins. Co. v.- Central R. 
Co. of New Jersey, 268 N.Y.S. 35, 
143 Mlsc. 589. 

31. Pa.—Employers’ Liabillty As- 
sur. Corporation v. Eaby, 170 A. 
352, 111 Pa.Super. 589. 

32. N.Y.—City of Buifalo v. New 
York Tei. Co., 1 N.Y.S.2d 842, 165 
Misc. 904. 

33. Wis.—Bernard v. Jennings, 244 
N.W. 589, 209 Wis. 116. 

71 C.J. p 1556 note 22. 

34. U.S.—^Betts V. Southern Ry. Co., 
CCXN.a, 71 F.2d 787. 

Werkiey v. Koninklijke Lucht- 
‘ vaart Maatschapplj N. V., Royal 
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f Dutch AIrUnes Holland, D.aN.Y.» 
110 F.Supp. 746. 

IlL—^Alschuler v. Rockford Bolt & 
Steel Co., 48 N.E.2d 435, 318 HI, 
App. 564—Stix, Baer & Fuller 
Company v. Woesthaus Motor 
Company, 1 N.B.2d 796, 284 111App. 
301. 

Ohlo.—American Mut Liabillty Ins. 
Co. V. U. S. Elee. Tool Co., 9 NJB3. 
2d 157, 55 Ohio App. 107. 

71 C.J. p 1557 note 23. 

What law governs 
Assignment of right of recovery 
against third person under wrong¬ 
ful death statute of one state as re¬ 
suit of acceptance by beneflclary of 
compensation from employer under 
compensation act of another state 
is governed by law under which 
compensation Is accepted. 

U.S.—^Betts V. Southern Ry. Ca, C.a 

AN. Y., 71 P.2d 787. 

Werkiey v. Koninklijke Lucht- 
vaart Maatschapplj N. V., D.CLN. 

Y. , 111 F.Supp. 300. 

35. N.H.-^aloshln v. Houle, 155 A 
47, 85 NJBL 126: 

71 C.J. p 1548 note 19.. 

36. 111.—^Brennan , Const Co. 
Blair, 261 ULApp. 9. 

71 C.J: p 155TnbtS24. 
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§ 997 WORKMEN»S COMPENSATION 


§ 997. Necessity, Sufficiency and Validity of 
Claim for Compensation 

In order fop an amployer or Insurer paying compen¬ 
sation to aucceed to the righte of an employee or his 
dependents against a tort-feasor, a valld and sufficient 
claim for compensation is generaily required to have been 
made. 

Usually, in order that an employer or insurer may 
claim the benefit of a statutory provision trans¬ 
fer ring the employee*s cause of action against a 
third person, it is required that the employee or his 
dependents shall have made a claim for,37 or elected 
to receive,33 compensation, and that the claim for 
compensation shall be one which may properly be 
allowed under the. act.3® Thus, under a statute pro- 
viding that the making of a lawful claim for com¬ 
pensation shall operate as an assignment of a right 
of action against a third person, a valid claim 
against the employer is presupposed,'*® and if the 
claim is not a lawful one, maHng such claim does 
not operate as an assignment^i So, it is necessary 
that the relation of master and servant or employer 
and employee shall exist between the injured or de- 
ceased employee and the person from whom com¬ 
pensation is claimed,^2 and that the injury shall 
arise out of, or in the course of, the employment,^® 
even though the employer has actually paid certain 
sums which are designated as compensation.'*^ 
There is, however, apparently authority for the view 
that the fact that an injured employee who has re- 
ceived payments pursuant to an award was not en- 


titled to it does not necessarily prevent the Insur¬ 
ance carrier who paid the award from maintain- 
ing an action against a third person.^s 

In an action by an employer to recover from a 
third person the amount of compensation paid to 
the employee, defendant cannot avoid recovery on 
the ground that the employer and employee were en- 
gaged in interstate commerce at the time of the ac¬ 
cident, where the railroad car involved was not 
ready for transportation when the accident oc- 
curred.43 

Sufficiency of making claim. Within a provision 
that the making of any claim for compensation shall 
operate as an assignment, a letter to the state indus- 
trial commission from a person entitled to compen¬ 
sation stating that such person will apply for com¬ 
pensation does not constitute the making of a 
claim>7 A claim by an employee may be lawful, 
however, so as to entitle insurer to subrogation even 
though it is made under an Insurance policy which 
was defectively executed by the agent of insurer 
where such policy was subsequently ratified by in- 
surer.^3 

Necessity for wriiten notice of injury. Where 
the act provides that the making of a lawful claim 
against the employer for compensation shall operate 
as an assignment to the employer of any cause of 
action which the personal representative of an em¬ 
ployee may have against a third person for the death 


37. N.T.—Schwabacher v. Interna¬ 
tional Salt Co., 70 N.T.S.2CI 370, 
272 App.Div. 178, appeal denied 72 
N.T.S.2d 420, 272 App.Div. 966, af- 
firmed 83 N.E.2d 140, 298 N.T. 726. 

Public Service Mut Ins, Co, v. 
Saks Pifth Ave., 166 N.T.S.2d 173. 

38. Ala.—^Metropolitan Cas. Ins. Co. 
of New Tork v. Sloss-Sheffleld 
Steel & Iron Co., 3 So.2d 306, 241 
Ala. 545. 

Ariz.—^Industrial Commission v. 
Nevelle, 119 P.2d 984, 68 Ariz. 325. 

39. La.—Tregre v. Kratzer, App., 
148 So. 271. 

71 C.J. p 1667 note 26. 

40. Wis.—^Hornburg v. Morris, 167 
N.W. 666, 163 Wis. 31. 

41. Wis.—Swanson v. Lake Superior 
Termlnal & Transfer Ry. Co., 219 
N.W. 274, 196 Wis. 688. 

42. Wis.—^Hornburg v. Morris, 167 
N.W. 556, 163 Wis. 31. 

71 C.J. p 1567 note 29. 

43. IU.—^Wilson Garment Mfg. Co., 
for Use of Hardware Mut. Cas. Co. 
V. Edmonds, 38 N.H.2d 534, 812 IlL 
App. 817. 

71 C.J. P 1567 note 80. 

Injury arising out of or in course of 


employment in general see supra 
S§ 208-257. 

Fositlon of employer in settllng im. 
material 

Fact that employer, in settling 
with employee, took position that in¬ 
juries dld not arise out of course of 
employment, could not be taken as 
decisive in determining whether in¬ 
juries actually arose out of course 
of employment, so as to entitle em¬ 
ployer to recover from third party. 
IlL—^Wilson Garment Mfg. Co., for 
Use of Hardware Mut Cas. Co. v. 
Edmonds, supra. 

Injuries held to arise in course of 
employment 

(1) Where elevator was only rea- 
sonable means provided for em¬ 
ployee for Corning to, and going 
from, Work, injuries sustained by 
employee in elevator because of neg- 
llgence of landlord were compensa- 
ble as **arising out of and in course 
of employment' although employee's 
employer was not sole tenant of 
building and others had right to use 
elevator, and hence employer was 
entitled to recover from landlord. 
111.—Wllson Garment Mfg. Co., for 
Use of Hardware Mut Cas. Co. v. 
Edmonds, supra. 
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(2) Fact that employee was tak- 
ing lady in automobile which he was 
drivlng for road test in course of 
which collision occurred, did not pre¬ 
vent trip from being “In course of 
his employment" so as to Justlfy re¬ 
covery against negllgent third per¬ 
son by insurer. 

N.T.—^Travelers Ins. Co. v. Stleg- 
lltz, 40 N.T.S.2d 469. 

44. Ga.—^New Amsterdam Casualty 
Co. V. Griner, 166 S.E. 864, 176 Ga. 
69, certified Questions conformed to 
167 S.E. 819, 46 Ga.App. 220. 

71 C.J. p 1667 note 31. 

45. N.T.—^Royal Indemnity Co. v. 
Platt & Washburn Reflning Co., 
163 N.T.S. 197, 98 Mlsc. 631. 

71 C.J. p 1657 note 82. 

46. 111.—East St. Louls Junction R. 
Co. v. Armour & Co., 247 IllA.pp. 
628. 

47. Colo.—^Arkansas Yalley Ry., 
Iilght & Power Co. v. Ballinger, 
178 P. 666, 66 Colo. 648. 

71 C.J. p 1658 note 34. 

48. Cal.—^Royal Indemnity Co. v. 
Midland Countles Service Corpo¬ 
ration, 188 P. 960, 42 C.A. 628. 
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of the employee, the fact that no written notice of 
the injury, as provided in the statute, was served on 
the employer does not prevent the assignment and 
subrogation where the employer had actual notice of 
the injury which, under the act, is equivalent to Serv¬ 
ice of such written notice.**^ 

Rights as affected by person making claim. The 
view has been expressed that the making of a law- 
ful claim for compensation works a subrogation of 
any right of action to recover for the death of an 
employee whether or not the person making the 
claim is the exclusive beneficiary for whom the ac¬ 
tion for such death would lie,®® and where the act 
gives the right to recover compensation to the 
widow of a deceased employee and not to the minor 
children, the making of a claim by the widow is suf¬ 
ficient to transfer to the employer the right to re¬ 
cover for the death of such employee.^! 


§ 998. Necessity for, and Sufi&ciency of, 
Award of, Agreement for, or Pay- 
ment of, Compensation 

Whether an award of compensation to an employee 
or his dependente, or payment pursuant to such award, 
Is necessary In order to allow an employer or Insurer to 
.succeed to the employee’s rights against a tort-feasor 
depends on the language of the governlng statute. 

Under various statutory provisions transferring 
an employee’s cause of action against a third per¬ 
son to the person pa 3 dng compensation, it has been 
held or recognized that, in order that an employer or 
insurer may assert rights against a third person, 
there must be, as variously stated, an award of com¬ 
pensation,52 payment of compensation,53 payment 
of, or the existence of the obligation or liability to 
pay, compensation,®^ an award and acceptance of 


49. Cal.—-Western States Gas & 
Electric Co. v. Bayside Ltimber 
Co., 187 P. 735, 182 C. 140. 

Notice of injury in greneral see su¬ 
pra S§ 445-457. 

50. Cal.—^lidCassachusetts Bondingr & 
Insurance Co. v. Los Angeles R. 
Corporation, 190 P. 161, 182 C. 981. 

71 C.J. p 1658 note 87. 

Assisrnment to person liable for com¬ 
pensation to extent of beneflcial 
interest of persons entitled to 
compensation see supra S 393. 

51. Cal.—-Western States Gas & 
Electric Co. v. Bayside Lumber 
Co., 187 P. 786, 182 C. 140. 

52. Me.—Creamer v. Lott, 126 A. 
488, 124 Me. 118. 

71 C.J. p 1558 note 40. 

Receipt by employee of money as 
£rlft from employer as electlon see 
supra § 990. 

Recovery from third peraon of 
amount of compensation payable 
but not paid see infra $ 1041. 
Statutory regnixement held not ret- 
Toactive 

Where provision of act relating to 
acceptance of compensation operat- 
ing as assignment to employer was 
amended to require award after ali 
but one of pasonents of compensa¬ 
tion had been made, provision as it 
stood prior to amendment govemed 
case and did not apply in its amend¬ 
ed form or operate retroactively. 
U.S.—^Toomey v. Waterman S. S. 

Corp., C.C.A.N.T., 128 P.2d 718. 
Awaxd held suffioient 

In long8horeman'8 action against 
third parties, wherein longshoreman 
contended that compensation award 
was *‘little more thcm a temporary 
or interlocutory order** which should 
not be considered kind of award 
which would operate as assignment, 
record indicated that what was call- 


ed an “award** was in effect Just 
that. 

U.S.—Czaplicki v. The Hoegh Silver- 
cloud, 76 S.Ct 946, 861 U.S. 626, 
100 L-Ed. 1387. 

53. Fla.—^Red Top Cab & Baggage 
Co., for Use and Benefit of Fon- 
taine, v. Dorner, 32 So.2d 821, 159 
Fla. 538. 

N.T.—Schwabacher v. International 
Salt Co„ 70 N.Y.S.2d 870, 272 App. 
Biv. 173, afflrmed 83 N.E.2d 140, 
298 N.T. 726. 

Utah.—^Johanson v. Cudahy Packing 
Co., 162 P.2d 98, 107 Utah 114. 

Paymeut luto govoramental fUud 
D.C.—Chapman v. Grifflth-Consumers 
Co., 107 F.2d 263, 71 App.D.C. 64. 
Wis.—Standard Sur. & Cas. Co. of 
New York v. Spewachek, 288 N.W. 
758, 283 Wis. 158. 

Xu Massachusetts 

(1) Rule of text has been fol- 
lowed. 

U.S.—Hobart v. 0*Brlen, C.A.Mass., 
243 F.2d 735. 

71 aj. p 1658 note 41. 

(2) Under statute authorizing In¬ 
surer to enforce liability of third 
person “if compensation be paid,*’ in¬ 
surer has Incidental right to pre- 
serve its power to enforce by bring- 
ing action before compensation is 
actually paid, at least where em¬ 
ployee or administrator has elected 
to take compensation, and action is 
necessary in order to prevent loss of 
substantial rights. 

Mass.—^Purlong v. Cronan, 26 N.B.2d 
382, 305 Mass. 464. 

(3) Transfer of cause of action to 
insurer should be deemed to take 
place, as effecting its right to sue, 
when employee*s electlon to take 
compensation is made, subject to 
condition that Insurer cannot actual¬ 
ly recover untU compensation is | 
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paid; and court may exercise control 
over action commenced by insurer, 
by postponing trial, contlnulng case 
for Judgment after trial, or other 
appropriate measures, so as to in- 
sure that there shall be no recovery 
until compensation has actually been 
paid. 

Mass.—^Furlong v. Cronan, supra. 
Equltable snbxogatloiL 
Insurer, who had not paid entire 
amount of compensation awarded, 
could not enforce equltable right of 
subrogation. 

Ind.—^Liberty MuL Ins. Co. v. Stitsle, 
41 N.E.2d 183, 220 Ind. 180. 

54. Ala.—Foster & Creighton Co. v. 
St Paul Mercury Indem. Co.. 88 
So.2d 825, 264 Ala. 681—Metropoll- 
tau Cas. Ins. Co. of New York v. 
Sloss-Sheffleld Steel & Iron Co., 8 
So.2d 306, 241 Ala. 545. 

Tex .—TexBs Employers* Ins. Ass*n 
V. Texas & P. Ry. Co., Clv.App., 
129 S.W.2d 746, error dismissed, 
Judgrment correct. 

71 C.J. p 1658 note 42. 

Faymeut of doctox*8 bUI Insufficient 
N.Y.—^Public Service Mut. Ins. Co. v, 
Saks Fifth Ave., 156 N.Y.S.2d 173 
—^Employers Liiability Assur. 
Corp. V. Fisher, 18 N.Y.S.2d 902. 
Deposit of Monrity for paymeaLt 
Fact that award has not been paid 
in full at time action is commenced 
does not deprive insurer of right to 
malntain action since it must have 
given security for payment of award. 
Del.—^Frank C. Sparks Co. v. Huber 
Baking Co., 96 A.2d 456, 9 Terry 9. 
Zu Virginia 

(1) Compensation Insurance car- 
rier cannot exercise right of subro¬ 
gation to employee*s claim until car- 
rier has paid compensation for 
which employer is liable under act 
or assumed employer*a liability 
therefor. 
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compensation,55 or an award or payment of com- 
pensation.56 

Where an award is required, the award, and not 
an election to claim compensation,57 or the accept- 
ance o£ compensation paid,58 or the payment of 
compensation,59 effects the transfer of the right of 
action contemplated by some acts. Under the feder- 
al Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act, where the assignment of the cause of ac¬ 
tion is not effected because pa 3 rment was not made 
under an award, the employer*s right to subroga- 
tion is recognized apart from the question of assign¬ 
ment, and the employer, by paying compensation 
withbut an award, foregoes only the right to con- 
trol the employee^s right of action against the 
wrongdoer;®! also, since the act makes the as¬ 
signment effective on acceptance of compensation 
under an award, an assignment is effected even 
though the payment and acceptance of compensa¬ 
tion precede the award.®^ Where the right of sub- 
rogation depends on an award or payment of com¬ 
pensation, the right does not exist where neither a 


claim for, nor payment of, compensation has been 

made.®3 

Under a provision that, if the injured employee 
takes under the act, his cause of action against 
another not in the same employ shall be assigned 
to the state for the benefit of the accident ftmd, the 
mere filing of a claim for compensation, followed by 
an award of the full statutory compensation, does 
not necessarily effect an assignment of such cause 
of action,®^ and the cause of action of an insurer 
entitled to subrogation may be contingent on the 
injured employee*s prosecuting his claim for com¬ 
pensation to a successful conclusion.®5 

Some acts do not require the payment of compen¬ 
sation in order that the employer or insurer may as- 
sert rights against a third person,®® and where, by 
the terms of the act, the right of the employer is 
based on payment of, or liability to pay, compensa¬ 
tion, the employer, or insurer treated as employer 
under the act, may assert his rights against the per- 
son liable when he becomes directly liable to pay 
compensation.®*^ 


Va.—Noblin v. Randolph Corp., 28 S. 
E.2d 209. 180 Va. 345. 

(2) It has also been held that 
right of subrogation does not depend 
on eauitable principies whlch re¬ 
quire actual payment before right 
accrues. 

Va.—Stone v, George W. Helme. 87 
S.B.2d 70, 184 Va. 1061. 

(3) When right of subrogation 
arises generally see infra § 1002. 

65. Ind.—^Liberty Mut Ins. Co. v. 

Stitzle, 41 N.B.2d 133, 220 Ind. 180 
—Northern Indiana Power Co. v. 
West, 82 N.B.2d 713, 218 Ind. 821. 
Compensatloii held not aooepted 
Where widow of employee had 
borrowed money from employer pur- 
suant to agreement that she wbuld 
repay loan from compensation 
awarded for employee’s death or 
from Judgment that might be ob- 
tained in action against tort-feasor, 
loan could not be regarded as ac¬ 
ceptance of compensation on part 
of widow and other dependents. In 
vlew of reservatlons contained in 
agreement. 

Ind.—^Northern Indiana Power Co. v. 
West, supra. 

68 . Md.—^Bethlehem Steel Co. v. 
Kaymond Concrete Pile Co., 118 
A. 279. 141 Md. 67. 

Mo.—^Pfltzinger v. Shell Plpe Line 
Corporation. 46 S,W.2d 966, 226 
Mo.App. 861. 

67- N.T,—Godfrey v. Brooklyn Edi¬ 
son Co., 187 N.Y.S. 263, 116 Misc. 
21. afflrmed 188 N.Y.S. 928, 196 
App.Dlv. 890—Sabatino v. Thomas 
Crlmmlns Constructlon Co., 168 N. 
Y.S. 496. 102 Misc. 172. 


68 . U.S.—American Stevedores v. 
Porello, N.Y., 67 S.Ct 847, 330 U. 
S. 446. 91 L.Ed. 1011. 

American Emp. Ins. Co., to Use 
of Walker v. Benjamin Poster Co., 
Inc., B.C.Pa., 86 P.Supp. 711—The 
Etna, D.C.Pa., 46 P.Supp. 166, af- 
flrmed, aCA, 138 F.2d 37. 

Xn XTew Yorh 

(1) Rule of tezt haa been fol¬ 
lowed. 

N.Y,—Jakuboski v. Matson Nav. Co., 
84 N.Y.S.2d 352, 264 App.Dlv. 736, 
modilled on other grounds 66 N.Y. 
S.2d 927. 269 App.Dlv. 849, appeal 
denied 57 N.Y.S.2d 847, 269 App. 
Div. 941, and appeal dlsmissed 64 
N.E.2d 656, 295 N.Y. 633. 

Neri V. Brle H. Co., 101 N.Y.S.2d 
133, 199 Misc. 874. 

Public Service Mut. Ins. Co. v. 
Saks Plfth Ave., 165 N.Y.S.2d 173 
—^Employers Liability Assur. 
COTP. V. Pisher, 13 N.Y.S.2d 902. 

71 C,J. p 1569 note 46. 

(2) Other authority is to contrary 
elCect. 

N.Y.—Hatch v. Cherry-Burrell Corp., 
82 N.Y.S.2d 322, 274 App.Dlv. 234, 
appeal denied 83 N.Y.S.2d 219, 274 
App.Dlv. 869. 

59. Me.—Creamer v. Lott, 126 A. 
488, 124 Me. 118. 

71 C.J. p 1559 note 45. 

Requlrement of relmbursement 
where payment made without 
award see infra § 1041. 

60. U.S.—The Btna, C.C.APa., 188 
P.2d 87. 

61. U.S.—The Btna:, supra, 
American Emp. Ins. Co. to Use 
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of Walker v. Benjamin Poster Co., 
Inc., D.C.Pa., 86 P.Supp. 711. 
Management of action where com¬ 
pensation paid see supra $ 994 a. 
Parties to action see infra §§ 1016- 
1021. 

68 . D.C.—^Poteet v. Liberty Mut 
Ins. Co., Mun.App., 107 A.2d 781. 
BCeanJng of statutory phrasaology 
Statute providing that acceptance 
of compensation “under an award in 
a compensation order flled by the 
deputy commissloner** shall operate 
as assignment does not mean that 
payment must be made after award 
is entered, but rather, words were 
added by amendment to glve em¬ 
ployee opportunity to conslder 
whether to accept compensation or 
proceed against third party. 

D.C.—^Poteet v. Liberty. Mut. Ins. 
Co., supra, 

63. Mo.—^Pfitzinger v. Shell Pipe 
Line Corporation, 46 S.W.2d 956, 
226 Mo.App. 861. 

64. Or.—Senter v. Peninsula Lum- 
ber Co., 220 P. 139, 109 Or. 326. 

71 C.J. p 1669 note 47. 

65. Tez.—Brandon v- Texas Em¬ 
ploy ers* Ins. Ass’n, Civ.App., 68 
S.W.2d 894. 

66 . CaL—^National Auto. & Cas. Ins. 
Co. V. Alnge, 216 P.2d 13, 34 C2d 
806. 

S.C.—Taylor v. Mount Vemon-Wood- 
berry Mills. 45 S.B.2d 809, 211 S.U 
414. 

71 C.J. p 1669 note 49. 

67. Cal.—^Moreno v. Los Angeles 
Transfer Co., 186 P. 800. 44 CA. 
651. 

71 C.J. p 1569 note 50. 
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Under at least one act, the right of reimbursement 
is not necessarily postponed until the employer has 
paid, or by award has become obligated to pay, 
compensation.®^ 

Under an act which requires payment, the amount 
of payment is not material;®^ under another stat¬ 
ute, if the consideration paid for an assignment of 
a cause of action is only that which was required to 
be paid imder the compensation law, it is without 
force and effect.*^® It seems that payment of com¬ 
pensation made in compliance with the determina- 
tion of a committee of arbitration has been regard- 
ed as sufficient where such determination was not 
reviewed,*^! but the right of an insurer to reim¬ 
bursement for payments which were purely volun- 
tary has been denied.^^ 

While an employee’s acceptance of compensation 
with full knowledge of the surrounding facts has 
been treated as effecting an assignment of the em- 
ployee’s rights, contemplated by the act,73 the right 
of the employee and insurer to avoid, by agreement, 
the effect of the employee*s acceptance of certain 
payments as operating as an assignment has been 
recognized.7^ 

Payment of salary as payment of compensation. 
Under at least one act, the payment by a municipal 
Corporation of full salary to a municipal employee 
or officer during the period of disability has been re- 
garded as the performance by such Corporation of 


its obligation to pay compensation, so as to entitle 
it to reimbursement out of any recovery from a third 
person, notwithstanding a municipal ordinance re¬ 
quires the payment of full salary during the period 
of disability and such salary is in excess of the 
amount which the municipal Corporation is required 
to pay by the compensation act.76 

Payment of compensation by insurance carrier as 
affecting employer^s rights, According to some cas¬ 
es, where, by tiie terms of the act, the right of an 
employer to subrogation,76 to assert rights against a 
third person,77 or to claim reimbursement73 is con- 
fined to an employer who has paid compensation, or 
has become liable therefor, payment of compensation 
by the insurance carrier is not sufficient; but there 
is authority for the view that, where compensation 
is paid for the death of an employee, the employer 
is vested with sufficient title to maintain an action 
against the third person for such death notwith¬ 
standing the payments to dependents of compensa¬ 
tion are being made by insurer.73 

Fixing amount. Under a provision that the em¬ 
ployer may bring legal proceedings against a per¬ 
son other than the employer to recover the damages 
sustained, not exceeding the aggregate amount of 
compensation payable under the act, the employer 
may not bring an action against a third person until 
the amount to be paid the employee is fixed.80 In 
order to satisfy this requirement, the amount may be 
fixed either by award or by agreement.8i 


€8. Conn.—^Rosenbaum v. Hartford 
News Co., 108 A. 120, 92 Conn. S98, 
L..RA..1918F 621. 

71 G.X p 1659 note 51. 

69. Hass.—Chaves v. Weeks, 136 N. 
E. 73, 242 Mass. 166—Tumquist v. 
Hannon, 107 N.E. 443, 219 Mass. 
660. 

70. Tex.—^Independent Eastern Tor¬ 
pedo Co. V. Herrlngton, 96 S.W.2d 
377, 128 Tex. 17, 1108. 

71. Mcuss.—^Pidelity & Casualty Co. 
of New Tork v. Huse & Carleton, 
160 N.E. 230, 254 Mass. 369. 

71 C.J. p 1559 note 58. 

72. N.T.—^Bte.rtford Accident & In- 
demnity Co. v. Proctor, 201 N.Y.S. 
420. 206 App.I>iv. 671, applyingr 
New Jersey law. 

Tenn,—Blumbergr v. Abbott, 21 S.W. 

2d 896, 169 Tenn. 686. 

Payments held not Tolnntaxy 

(1) Insurer who W2is entitled to 
subro^ratlon to recover from work- 
man and tort-feasor for hospital and 
medical expenses paid In excess of 
statutory minimum was not a volun- 
teer or lutermeddler with respect to 
liabilities incurred before, but paid 
after, workman and tort-feasor en- 
tered settlement whereunder tortr 


feasor agrreed to indemnify workman 
for amounts he migrht be required to 
repay insurer. 

Tenn.—^U. S. Fldelity & Guaranty Co, 
V. Elam, 278 S.W.2d 693, 198 Tenn. 
194. 

(2) Payments were not voluntary 
even thousrh employer dld not re¬ 
quire employee to invoke enforce- 
ment provislons of act before they 
were made. 

U.S.—The Btna, C.CJLPa., 188 E.2d 
37. 

73. U.S.—Sciortino v. Dimon S. S. 
Corporation, D.C.N.T.. 89 F.2d 210, 
afflrmed, C.C.A, 44 P.2d 1019. 

74. U.S.—The Nicollne Maersk, D.C 
Mass., 63 F.2d 103. 

71 C.J, p 1660 note 66. 

76. Cal.—^Evans v. Los Anheles Ry. 
Corporation, 14 P.2d 762, 216 C. 
495. 

71 C.J. p 1560 note 57. 

Amount of reimbursement or recov¬ 
ery see infra § 1041. 

76. Del.—^Prank C. Sparks Co. v. 
Huber Baking Co., 96 A.2d 456, 9 
Terry 9. 

77. U.S.—^Haslam v. Trallways of 
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New Engrland, D.C.Conn., 69 F. 
Supp. 441. 

71 C.J. p 1660 note 58. 

78. N.J.—New York, S. & W. R. Co. 
V. Huebschmann, 162 A. 767, 111 
N.J.Eq. 647. 

71 C.J. p 1660 note 59. 

79. Mich.—^Mic^igan Boiler & Sheet 
Iron Works, for Use and Benefit 
of American Mut. Llability Co., v. 
Dressler, 282 N.W. 222, 286 Mich. 
602. 

Mo.—Superior Minerals Co. v. Mis- 
souri Pac. R. Co., 46 S.W.2d 912, 
227 Mo.App. 1044, certiorari quash- 
ed State ex rei. and to Use of Mis- 
souri Pac. R, Co. v. Haid, 69 S.W. 
2d 690, 232 Mo. 616. 

801. Ala.—^Metropolitan Cas. Ins. Co. 
of New York v. Sloss-Sheffleld 
Steel & Iron Co., 8 So.2d 806, 241 
Ala. 646. 

m. —^Tribune Co. v. Bmery Motor 
Livery Co., 282 IlLApp. 309. 

81. IlL—^Tribune Co. v. Emery Mo¬ 
tor Livery Co., 282 IllA.pp. 809. 

71 C.J. p 1660 note 62. 

Agreament agpproved. by boazd 

111.—Wilson Garment Mfg. Co., for 
Use of Hardware Mut. Casualty 
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§§ 998-999 WORKMEN^S COMPENSATION 

Under a provision that, if compensation is award- ( in the compensation proceedings,*^ and it has also 


ed, the employer or his insurer shall have a right to 
recover from a person other than the employer not 
to exceed indemnity paid or payable to the injured 
employee, it is not necessary that a formal award 
should be made in order to authorize the employer or 
insurer to enforce the liability of such other per¬ 
son a voluntary agreement that needs only to be 
filed in order to be enforced as an award is suffi- 

cient,S3 

Effeci of invalidiiy of award; atfack by third 
persons. Under a provision that, if compensation 
is claimed and awarded or paid under the act, the 
employer or insurer may enforce for his benefit the 
liability of a person other than the employer, the 
view has been taken that it is the fact, and not the 
validity, of an award which subrogates an insurer to 
the rights of the injured employee or of the depend- 
ents of a deceased employee,®^ and which authorizes 
insurer to enforce the liability of the tort-feasor.^^ 
So, the validity of the award cannot be attacked 
by defendant tort-feasor in an action by insurer for 
injuries to,^® or the death of,*^ the employee. 

However, there is authority for the view that de¬ 
fendant third person may attack the validity of an 
award or judgment for compensation,by assert- 
ing, in the action against it, every defense that could 
have been interposed by the employer or insurer 


been held that the validity of the award or judg¬ 
ment for compensation is not res judicata as to the 

tort-feasor.so 

§ 999. Notice to Bring Action 

Uniess It is waived, there must be compllance with 
a statutory requfrement that the employer or Insurer 
glve the employee written notice to bring an action 
against a tort-feasor In order to succeed to his rights 
against the tort-feasor. 

Under an act providing that, if the employee fails 
to bring an action against a third person within a 
specified time after a written notice so to do is giv- 
en by the employer or his insurer, then the employ¬ 
er or his insurer shall succeed to the right of the 
employee to maintain such action, there is no trans¬ 
fer of the right to sue in the absence of any demand 
on the employee to bring an action.®^ However, 
since such requirement is for the benefit of the em¬ 
ployee,®® he may waive it,®® and where there was no 
written demand on the employee to bring the action, 
but he does not disavow or repudiate an action com- 
menced by the insurer, it will not be dismissed.®^ 

Retroactive effeci of statute, A statutory provi¬ 
sion requiring an employer or insurer to give the 
person receiving compensation notice to bring an 
action against the tort-feasor before the cause of 
action is considered as assigned to it is procedural 
in nature,®5 and, while it does not apply to divest an 


Co. v. Edmonds, 38 N.E.2d 534, 312 
I11.APP. 317. 

82. Ky.—Berry v. Irwln, 6 S,W.2d 
706, 224 Ky. 565. 

83. Ky.—^Berry v. Irwln, supra. 

84. Md.—^Maryland Casualty Co. v. 
Union Bridge Electric Mfg*. Co., 
125 A. 762, 145 Md. 644. 

CoUateral attack on award or judg¬ 
ment in general see supra § 669. 

85. Md.—^Maryland Casualty Co. v. 
Union Bridge Electric Mfg. Co., 
supra. 

86. ElectioiL tliat statute apply to 
employee 

Railroad company’s liability de- 
pended on negligence, so that while 
compensation had been awarded, and 
state Insurance fund had become lla- 
ble for payment, railroad company's 
liability to insurer and employer for 
compensation paid could not be 
avoided on ground that driver was 
minor member of employer*s family, 
and that employer had not, prior to 
accident, flled with board election 
in writing that provisions of law 
should apply to driver. 

Idaho.—^Department of Finance of 
State V. Union Pac. K. Co., 104 P. 
2d 1110, 61 Idaho 484. 


87. Wash,—State v. Starr, 62 P.2d 
897, 186 Wash. 18. 

71 C.J. p 1661 note 68. 

88 . Tenn.—^Blumberg v. Abbott, 21 

S. W.2d 396, 169 Tenn. 686. 

71 C.J. p 1561 note 69. 

89. Mich.—Currier Dumber Co. v. 
Van Every, 20 N.W.2d 241, 312 
Mich. 376. 

Award to state offloer 

(1) In action by insurer to recov¬ 
er from alleged wrongdoer, amount 
of award paid to a state officer where 
there was no person entitled to com- 
pensation for death of employee, 
right of defendant to test validity of 
award by any defense, which Insurer 
could have interposed in proceeding 
for such award has been recognized. 
N.T.—Commlssioners of State Ins. 

Fund V. Consolidated Edison Co., 
151 N.Y.S.2d 215, 2 Misc.2d 410— 
Commissioners of State Ins. Fund 
V. H. L. & F. McBride, Inc., 90 N. 

T. S.2d 416, 195 Misc. 362. 

71 C.J. p 1661 note 69 [b]. 

(2) Other defenses to such action 
see infra S 1010. 

90. N.Y.—Commissioners of State 
Ins. Fund v. Consolidated Edison 
Co., 161 N.Y.S.2d 215, 2 Mlsc.2d 410. 

71 C.J. p 1561 note 70. 
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Arnount of oompeusattou payable 

Mich.—Currier Lumber Co. v. Van 
Every, 20 N.W.2d 241, 312 Mich. 
375—Grand Hapids Lumber Co. v. 
Blair, 167 N.W. 29, 190 Mich. 618. 

91. lowa.—Southern Surety Co. of 
New York v. Chicago, R. I. & P. 
Ry. Co., 245 N.W. 864, 216 lowa 
626. 

N.Y,—Tormey v. City of New York, 
168 N.Y.S.2d 296, 6 Misc.2d 654— 
Plumitallo v. 1407 Broadway Real- 
ty Corp., 108 N.Y.S.2d 448, 201 
Misc. 277, afflrmed 111 N.T.S.2d 
720, 279 App.Div. 1019. 

Schulze V. Park Ave. Estates, 
143 N.T.S.2d 677. 

92. N.J.—Poetz V. Mix, 81 A.2d 741, 
7 N.J. 436. 

93. N.J.—^Poetz V. Mix, supra. 
Waiver held not elfected by em- 

ployee*s flling notice of his Inten- 
tion to sue third party with compen¬ 
sation insurer. 

N.Y.—^Robinson v. River Esplanade 
Corp., 137 N.Y.S.2d 382. 

94. N.J.—^Poetz V. Mix, 81 A.2d 741, 
7 N.J. 436. 

95. Zn New Tork 

(1) The rule of the text has been 
followed. 

N.Y.—Lykudis v. Danial, 148 N.Y.S. 
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■insurer of ownership of a cause of action which has 
heen assigned to it,^® it applies retroactively to 
<d[aims, arising before its passage, which have not 
heen assigned to an insurer, under some authori- 
ties,^*^ although not under others.®^ 

§ 1000. Notice of Bringing Action 

A requirement that an employer or an employee 
tf}ringlng an action against a third person shall notify the 
«employee or the employer Is for their protection, and the 
ithird party may not conrrplaln of noncompliance. 

Under some acts, if either the employee or his 
<iependents, or the employer, shall bring suit against 
3 . third person, the person bringing the action shall 
notify the other in writing of such fact.^^ Such a 
-provision is intended for the protection of the em¬ 
ployee and of the employer,1 and the giving of such 
notice by the employee is neither an essential in- 
gredient of his cause of action against the wrong- 
•doer^ nor a condition precedent to his bringing of 
the action;^ where neither employer nor employee 
complains of noncompliance with the statute, de¬ 
fendant may not complain.** 

In the absence of a statute requiring it, such no¬ 
tice need not be given.5 

Action by insurer against employee. Where a 
compensation insurer has actual knowledge of the 
facts, the failure of an employee, who accepted com¬ 


pensation from the insurer, to notify the employer 
that he had filed a daim with the third-party tort- 
feasor for the injuries for which compensation had 
been paid is unimportant in an action by the insur¬ 
er against the employee to recover the compensa¬ 
tion paid.® 

§ 1001. Notice to Tort-Feasor 

A tort-feasor may, under statutory provision, be en- 
tltled to notice of an award of, or agreement to pay, com¬ 
pensation before an action may be brought against him 
by a subrog^eLOfthe employee’s rights. 

A provision of the compensation act that, in order 
to acquire a right against a third person for com¬ 
pensation paid, the employer shall file with the third 
person or Corporation liable, at any time prior to 
pa 3 rment, a statement of the compensation agreement 
or award as between the employer and employee 
contemplates a written notice,^ which mustbe filed;® 
the notice should contain a statement of an agree¬ 
ment to pay compensation or of an award for com¬ 
pensation.® The notice need not be signed by the 
employer,and may be filed by his agent.ii 

The view has been expressed that the employer^®. 
or insurer,on filing the requisite notice with the 
third person, succeeds to the rights of the employee 
against such third person for amounts paid to the 
employee as compensation under the act 


2d 34, 1 Mlsc.2d 660—^Rose v. Sun 
Oil Co.. 126 N.T.S.2d 888, 204 Misc. 
428. 

(2) However, another declslon is 
to the efCect that the provision is 
substantive in nature. 

U.Y .—Selerto v. Brooklyn Steel 
Warehouse Co., 118 N.T.S.2d 606. 

se. U.S.—^Eiomlos V. Compagnle Na- 
tionale Air France, D.C.N.T., 111 F. 
Supp. 393, reversed on other 
grounds 209 F.2d 436—^Paschali v. 
Mooney, D.C.N.T., 110 F.Supp. 749 
—^Werkley v. Konlnklljke Lucht- 
vaart Maatschappij N. V., Royal 
Dutch Airlines Holland, D.C.N.Y., 
110 F.Supp. 746. 

2T.Y.—Olker v. Salomone, 130 N.Y. 
S.2d 229, 283 App.Div. 948, reargu- 
ment and appeal denled 132 N.Y.S. 
2d 838, 283 App.Div. 1103. 

37. N.Y.—^Lykudis v. Danlal, 148 N. 
Y.S.2d 34, 1 Misc.2d 660—Rose v. 
Sun Oil Co., 125 N.Y.S.2d 388, 204 
Misc. 428. 

Robinson v. River Esplanade 
Corp., 137 N.Y.S.2d 382. 

sa U.S.—McCall V. United Bngi- 
neering & Foundry Co., D.C.N.Y., 
148 F.Supp. 801. 

2T.Y.—^Farrell v. American Beverage 
Corp., 119 N.Y.S.2d 720, 203 Misc. 
330—^Bedsole v. Consolidated Edi¬ 


son Co. of N. Y., 118 N.Y.S.2d 192, 
203 Misc. 194. 

Selerto v. Brooklyii Steel Ware¬ 
house Co., 118 N,Y.S.2d 606. 

99. La.—^Fidelity Union Casualty 
Co. V. Carpenter, 126 So. 604, 12 
Lia.App. 321. 

71 C.J. p 1661 note 72. 

FuxpoM of provision is to enable 
employer or insurer to make choice 
whether to Join in action and em- 
ploy own attorneys or to permit 
employee, through his attorneys, to 
proceed -without employer or carrier 
intervening. 

CaL—Quisenberry v, Rulison, 277 P. 

2d 67, 129 C.A,2d 268. 

Compensation insurer inolnded -vith. 

in texm “employer” 

Cal.—Quisenberiy v. Rulison, supra. 

1. Cal.—^Driscoll v. California 
Street Cable R. Co., 260 P. 1062, 80 
C.A. 208. 

2 . Cal.—^Van Zandt v. Sweet, 204 P. 
860, 66 C.A. 164. 

71 aj. p 1661 note 74. 

3. Mich,—^Woods v. Ford Motor Co., 
70 N.W.2d 739, 342 Mich. 618. 

71 C.J. p 1661 noto 74. 

a Cal.—^Driscoll v. California 
Street Cable R. Co., 250 P. 1062, 80 
C.A. 208. 

71 ax p 1661 note 76. 
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Failure of employee to give notice 
as ground for nonsuit or peremp- 
tory instructlon for defendant see 
infra S 1032. 

5. Pa.—Crider v. Hock, 71 Pa.Dist. 
& Co. 247, 2 Lebanon 270. 

6 . Ky.—Aetna Cas. & Sur. Co. v. 
Snyder, 291 S.W.2d 14. 

Action by insurer to recover compen¬ 
sation from employee where em¬ 
ployee recovers from tort-feasor 
see supra $ 993 a. 

7- N.X—^Brenner v. Mount, 143 A. 

868 , 7 N.XMisc. 36. 

71 C.X p 1661 note 76. 

8. Registered mali 

Negligent third part3r*s recelpt of 
agreement by registered mail was 
sufficient filing thereof. 

N.X—Travelers Ins. Co. v. Gardner, 
28 A.2d 607, 129 N.XLaw 159. 

9. N.J.—^Brenner v. Mount, 143 A. 
868 , 7 N.XMisc. 35. 

71 C.X p 1661 note 77. 

10 . N.J.—^Erie R. Co. v. Michelson, 
162 A. 764, 111 N.XEq. 641. 

11 . N.J.—^Erle R. Co. v. Michelson, 
supra. 

71 ax p 1661 note 79. 

18. N.J.—Warner-Qulnlan Co, v. 
Byram, 150 A. 212, 106 N.XEq. 82. 

13. N.J.—^Travelers Ins. Co. v. Gard¬ 
ner, 28 A.2d 607, 129 N.J.Law 169. 
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The fact that a tort-feasor is not immediately noti- 
fied of the occurrence of an accident is not sufficient 
to deny recovery for compensation paid.^^ 

Notice of claim. Where a statute requires that 
notice of claim be filed with a town within a speci- 
fied period after the cause of action arises, the fail- 
ure of the claimant or the insurer to give such no¬ 
tice defeats the insurer^ right to recover against 
the town for its negligence.i5 

Action by state against county. Under a provi- 
sion for assigninent to the state for the benefit of 
the accident fund if compensation is taken, where 
a county is the alleged wrongdoer, whether or not 
a claim filed with the couniy by the widow of a de- 
ceased employee, who ultimately elected to take 
compensation, has been regarded as immaterial in 
respect of the right of the state to maintain an ac¬ 
tion against the county. 

§ 1002. Transfer of Cause of Action or Claim 
Effected by Statute; Necessity for 
Formal Assignment 

A provislon ln< a compensation act relating to the 


succession of an employer or Insurer to an employee^s 
right of action against a third person may Itself effect a 
transfer of the right of action, when the statutory con- 
ditions are met, wlthout any formal assignment. 

Under statutory provisions relating to the trans¬ 
fer to, or vesting in, the employer or the compensa¬ 
tion insurer of the employee’s right of action against 
a tort-feasor, no formal assignment is regarded as 
necessary where the conditions contemplated by the 
provision exist.i7 In such circumstances, the trans¬ 
fer may be effected by a provision for the subroga- 
tion of the employer^® or of the Insurance carrier^® 
to the rights of the injured employee, a provision 
for the assignment to the employer or Insurance car- 
rier of the employee’s right of action,20 or a provi¬ 
sion for the enforcement by the employer of the lia- 
bility of a person other than the employer if com¬ 
pensation is paid.^1 In the absence of a statutory 
requirement for the approval of the assignment by 
the compensation board, the transfer is effected 
without such approval.22 

Under a provision of the Federal Employees' 
Compensation Act to the effect that a commission 
may require an employee or his legal representative 


14, La.—^Travelers Ins. Co. v. Cres¬ 
cent Forwarding & Transp. Co., 
App., 176 So. 654, relnstated 178 
So. 886. 

15, N.Y.—Commlssioners of the 
State Insurance Fund v. Town of 
Howard, 81 N.T.S.2d 910, 177 Mlsc. 
820, amrrned 34 N.Y.S.2d 823, 263 
App.Div. 1068, appeal denied 35 
N.Y.S.2d 737, 264 App.Div. 828. 

16. Wash.—State v. Cowlitz County, 
262 P. 977, 146 Wash. 305. 

17. U.S.—^Dinardo v. Consumers 
Power Co., C.AMlch„ 181 P,2d 104. 

71 G.J. p 1562 note 87. 

ISt S.C,—Taylor v. Mount Vernon- 
Woodberry Mills, 46 S.B.2d 809, 
211 S.a 414. 

Va.—Stone v. Georsre W. Helme Co., 
37 S.F.2d 70, 184 Va. 1061. 

71 C.J. p 1562 note 83. 

19. Va.—Stone v. George W. Helme 
Co., supra. 

71 C.J. p 1562 note 84. 

20. U.S.—Matovac v. U. S., D.GN. 
T., 91 F.Supp. 247. 

Aziz.—^Industrial Commission v. 
Nevelle. 119 P.2d 934, 68 Ariz. 825. 

Kan.—^Erb v. Atchison, T. & S. F. 
Ry. Co., 299 P.2d 35, 180 Kan. 60— 
Terrell v. Ready Mixed Concrete 
Co. of Kansas City, Kan., 258 P.2d 
275, 174 Kan. 633. 

N.J.—Culnen v. Public Service Inter¬ 
state Transp. Co„ 57 A.2d 246, 136 
N.J,Law 687, applying New York 
law. 

N.T.—Marmet v. Rankins, 167 N.Y. 
S.2a 194, 4 AD.2d 486—Lehman v. 
Hartke^ 146 N.Y.S.2d 444, 286 App. 


Dlv. 661—Elsenbergr v, Louls Adler 
Realty Co., 78 N.Y.S.2d 875, 273 
App.Dlv. 641, afflrmed 86 N.E.2d 
102, 299 N.Y. 672—Chrlstison v. 
Wallace. 38 N.Y.S.2d 441, 266 App. 
Div. 937, appeal denied 39 N.Y.S. 
2d 619, 266 App.Div. 1001. 

Bedsole v. Consolidated Edison 
Co. of N. Y., 118 N.Y.S.2d 192, 203 
Misc. 194—^Meyers v. Royce Haul- 
agre Corp., 76 N.Y.S.2d 301, 190 
Mlsc. 777—Youngr v. State, 74 N.Y. 
S.2d 811, 190 Misc. 711, reversed 
on other groimds 78 N.Y.S.2d 39, 
273 App.Div. 986—City of New 
York V, Steers & Menke, 4 N.Y.S. 
2d 292, 167 Misc. 566, afflrmed 4 N. 
Y.S.2d 992, 254 App.Div. 669. 

. BuopoU V. Geraci St Castagneu 
Inc., 140 N:Y.S.2d 464—Reyes v. 
Federal Adhesives Corp., 96 N.Y. 
S.2d 610. 

71 C.J. p 1662 note 86. 

Absolute assignmaait 

(1) Generally. 

N.Y.—Commissioners of State Insur¬ 
ance Fund V. B. T. Clark Carting 
Co., 86 N,Y.S.2d 313, 274 App.Div. 
669—Skakandy v. State, 80 N.Y.S. 
2d 849, 274 App.Div. 153, afflrmed 
84 N.B.2d 804, 298 N.Y. 886. 

Ohio.—^Hartford Acc. & Indem. Co. 
V. Procter & Gamble Co., 109 N.B. 
2d 287, 91 Ohio App. 573, applying 
New York law. 

(2) On election by employee or 
dependents to proceed against em- 
ployer Instead of third party, as¬ 
signment of cause of action against 
third party to Insurance fund mak- 
ing compensation payments is ab¬ 
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solute one, notwlthstanding rights of 
infants are involved. 

N.Y.—Skakandy v. State, 66 N.Y.S. 
2d 99, 188 Mlsc. 214, afflrmed 80 N. 
Y.S.2d 849, 274 App.Div. 163, af- 
firmed 84 N.B.2d 804, 298 N.Y. 886. 

(3) Where workman takes com¬ 
pensation and fails to commence ac¬ 
tion against asserted wrongdoer 
within period prescrlbed in statuta 
daim is automatically assigned to 
one liable for payment of such com¬ 
pensation and fact that original 
claimant may, in certain contlngen- 
cies, have Interest in excess recovery 
to extent of two thlrds does not al¬ 
ter absolute quality of assignment 
made. 

N.Y.—^Liberty Mut. Ins, Co. v. Cana- 
dian Pac. R. Ca, 96 N.Y.S.2d 890, 
196 Misc. 852. 

(4) Apportionment and distribu- 
tion of amount recovered see infra 
§ 1042. 

21. XJ.S.—^Dlnardo v. Consumers 

Power Co., C.AMlch., 181 P.2d 104. 

Mass.—^Meehan’s C6U9e, 66 N.E.2d 23, 
316 Mass. 622—Reldy v. Old Oolo- 
ny Gas Co., 63 N.B.2d 707, 316 
Mass. 631—^Miller v. Richards, 26 
N.E.2d 380, 306 Mass. 424—Beck- 
er V. Bastern Massachusetts St. 
Ry. Co.. 181 N.B. 767, 279 Mass. 
435. 

Mlch.—Smith v. Port Huron Gas & 
Electric Co., 187 N.W. 292, 217 
Mich. 619. 

22. Tex.—^Independent Eastem Tor¬ 
pedo Co. V. Herrington, 95 S.W.2d 
377, 128 Tex. 17, 1108. 
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to assign any right of action he may have against a 
third-person wrongdoer, acceptance of compensa- 
tion by an employee does not effect an assignment of 
such right of action to an employer,23 and the em- 
ployer has no right to bring an action against the 
tort-feasor without a formal assignment from the 
employee.24 However, the failure of an employee 
to assign to the person liable to pay compensation, 
which assignment is, under an act, a condition pre- 
cedent to the employee's right to compensation, as 
considered infra § 1011, does not defeat the trans¬ 
fer of his rights to the person liable for compen¬ 
sation where the employee has received the com- 

pensation.25 

Under a statutory provision authorizing an em¬ 
ployee to elect to receive compensation or recover 
damages against a tort-feasor by giving notice of 
his choice to the employer and the compensation 
commission, and providing that the giving of notice 
to receive compensation shall operate as an assign¬ 
ment of the cause of action to the employer, the em¬ 
ployer cannot recover from the tort-feasor in the 
absence of the notice from the employee.^® 

Where the act effects the transfer of the cause 
of action, questions as to whether a cause of ac¬ 
tion in tort27 or for wrongful death^s is assignable, 
and as to the consent of the debtor or tort-feasor,^9 
are determined by the provisions of the act, and 
rules against the splitting of causes of action, if the 
act provides for a partial assignment, yield to such 
provisions.80 Also, where the state of the forum al- 
lows the assignment of a cause of action for per- 
sonal injuries, as considered in Assignments § 33, 
the public policy of that state is not contravened by 


the recognition therein of an assignment under the 
compensation law of another state.^i 

§ 1003. Exclusive or Concurrent Right as 
between Employer or Insurers 
and Employee or Dependents to 
Sue and Recover 

a. In general 

b. Double recovery and effect of judg- 

ment 

a. Ih General 

Whether an employer or insurer has an exclusive 
right, or a right concurrent with that of the employee 
or hl8 personal representative, to bring an action against 
a tort-feasor depends on the appllcable compensation 
statute. 

Some compensation acts expressly recognize the 
right either of the employee or of the employer to 
sue the tort-feasor where the employer has paid, or 
has become obligated to pay, compensation.®2 So, 
the fact that an insurer had assisted a deceased em- 
ployee’s heirs in maintaining a death action against 
the tort-feasor and had therein successfully assert- 
ed a lien for a death claim which it had paid does 
not preclude it, on the theory that it had split its 
cause of action, from raaintaining a subsequent 
action against the tort-feasor to recover the medi- 
cal and burial expenses which it had paid.®® 

According to some case^ under a provision which 
subrogates an insurer to lie rights of the employee 
against a third-person wrongdoer, the right of the 
insurer to sue such person becomes absolute and 
unqualified if the employee duly elects to take com¬ 
pensation ;®^ where the employee has received com¬ 


as. Mass.—^Benolt t. Hathaway, 88 
N.S.2d 329, 810 Mass. 862. 

N.T. — ^Wood V. Ford Gara^re Co., 293 
H.Y.S. 999, 162 Mlsc. 87, afflrxned 
800 N.T.S. 1358, 252 App.Dlv. 921. 

Pa.—^Dotterer v. Nothstein, Com.Pl., 
20 Leh.Ii.J. 188. 

24. N.T.—Wood V. Ford Garagre Co., 
293 N.T.S. 999, 162 Mlsc. 87, aiUrm- 
ed 800 N.T.S. 1868, 262 App.Dlv. 
921. 

25, XJtah.—Salt Liake City v. Indus- 
trlal Commission, 17 P.2d 239, 81 
Utah 218. 

28, Fla.—Wsathers, for Use and 
Benefit of Ocean Acc. & Guaran- 
tee Cprp. v. Cauthen, 12 So.2d 294, 
152 Fla. 420. 

27, m. —^Baker & Conrad v. Chlcago 
Helghts Const. Co., 4 N.B.2d 963, 
364 111, 386—^Lincoln Park Coal & 
Brlck Co. V. Wabash Railway Co., 
170 N.B. 8, 338 IlL 82. 

Alschuler v. Rockford Bolt & 
101 C. J.S,—84 


Steel Co., 48 N.E.2d 435, 818 HI. 
App. 564. 

Kan.—Wise v. Morgan-Mack Motor 
Co., 246 P.2d 308, 173 Kan. 372. 

N.J.—^Zurich General Acc. & Llabll- 
Ity Ins. Co. V. Ackerman Bros., 11 
A.2d 62, 124 N.J.Haw 187. 

N.M.—^Kandelin v. Lee Moor Con- 
tracting Co., 24 P.2d 731, 87 N.M. 
479. 

N.T.—^McCue v. J. F. Shea Co., 24 N. 

T. S.2d 807, 175 Mlsc. 667, afflrmed 
24 N.T.S.2d 180, 260 App.Dlv. 946 
—City of New York v, Steers & 
Menke, 4 N.Y.S.2d 292, 167 Misc. 
566, ajSlrmed 4 N.Y.S.2d 992, 254 
App.Div. 669. 

28. U.S.—^Doleman v. Levine, App.D. 
a, 65 S.Ct 741, 295 U.S. 221, 79 
L.E}d. 1402—Aetna Life Ins. Co. v. 
Moses, APP.D.C., 63 S.Ct. 231, 287 

U. S. 630, 77 L.Bd. 477, 88 A.L.K. 
647. 

m, —^Baker & Conrad v. Chlcago 
Helghts Const Co., 4 N.B.2d 953, 
364 HL 386. 


29. N.M.—^EZandelln v. Lee Moor 
Contractlng Co., 24 P,2d 731, 87 N. 
M. 479. • 

3<^ N.M.—Kandelln v. Lee Moor 
Contractlng Co., supra. 

Assignment of cause against one 
Joint wrongdoer as not vlolative of 
rule on splitting of cause of action 
see supra § 994 b. 

31. U.S.—Alexander v. Creel, D.a 
Mlch., 54 F.Supp. 652. 

32. La.—^Boaxd of Com’rs of Port 
of New Orleans v. City of New 
Orleeins By and Through Public 
Belt H. Commission, 65 So.2d 818, 
228 La. 199. 

Smith V. McDonough, App., 29 
So.2d 818. 

71 C.J. p 1563 note 8. 

33k Cal.—^Padflc Bmp. Ins. Co. v. 
Hartford Steam Boiler Inspection 
& Ins. Co., 299 P.2d 928, 148 OJL 
2d 646. 

34. Tex.—Brandon r. Texas Em- 
ployers* Ins. Ass^n, ClvjLpj^., 58 


529 



101 C.J.S, 


§ 1003 WORKMEN»S COMPENSATION 


pensation, he has no cause of action against the 
tort-feasor,35 and the wrongdoer may be subjected 
to only one action for damages.36 

Where, under the act, the employee or dependents 
of a deceased employee have a beneficial interest in 
the amount recoverable from such person if such 
amount is more than sufficient to indemnify the em- 
ployer or insurer, as di-scussed infra § 1040, usually 
the right of the employer^^ or insurer^S who is en- 
titled to subrogation under the act is not exclu- 
sive, and the employee^^ or, in case of his death, his 
«dependents or personal representative^® has a con¬ 
current right to bring the action. 

Under an amendment to a statute providing for 
the subrogation of the compensation fund to the 
rights of an employee receiving compensation, even 
though the claim arose prior to the date of the 
amendment, an employee or his dependents, who 
had a claim, on that date, or thereafter, against a 
third party, have the exclusive right to bring the 
action.^i 

Under some acts permitting the employer or other 
person liable for compensation to enforce the lia- 
hility of a person other than the employer, the em¬ 
ployee or his personal representative has no prop- 
erty right in the maintenance of an action by the in- 
surer,^2 ^nd the right to bring an action against the 


wrongdoer belongs exclusively to the person who 
pays the compensation^^ for a specified time after 
the award.^^ After the expiration of the specified 
period the injured employee, his representative, or 
dependents may sue such third person as discussed 
infra § 1004; but even then the employer or insurer 
may also sue whether or not the employee, his rep- 
resentatives, or dependents sue.'*^ / However, under 
such a statute an insurer is not authorized to bring a 
death action where the entire cause of action for 
death was not transferred to it by the payment of 
compensation to only some of the persons who had a 
beneficial interest m the cause of action for death.^® 

Where, under the act, the election to take, or the 
award of, compensation operates to assign, to the 
person liable to pay compensation, the entire cause 
of action, as considered supra § 996, after an elec¬ 
tion or award, the employee has no right of action^*^ 
and only the person liable to pay compensation is 
entitled to sue.^® A like rule has been recognized 
notwithstanding the act gives the employee a certain 
beneficial interest in a recovery by ,the employer.^^ 
Under such a statute an employer paying compensa¬ 
tion for an employee’s death may maintain a suit 
against a tort-feasor if the dependents of the em¬ 
ployee who accept compensation would be entitled 
to the entire recovery if they brought the death ac¬ 
tion if their interest is less than the whole, the 


S.W.2d 894—Schnick v. Morris, 
Civ.App., 24 S.W.2d 491. 

Parties to action in general see in¬ 
fra §§ 1016-1021. 

36. Tex.—^Fort Worth Lloyds v. 
Maygood, 246 S.W.2d 865, 161 Tex. 
149. 

:3e. XJ.S.—^Hutto V. Benson, D.C. 
Tenn., 110 F.Supp. 855, applylng 
Texas law. 

:37. *XJ.S.—Jenkins v. Westlnghouse 
Elee. Co., D.C.MO., 18 F.R.D. 267. 
Pa.—^Pennsylvania Turnpike Com- 
mission, to Use of Albright v. U. S. 
Fidelity & Guaranty Co., Com.Pl., 
51 Dauph.Co. 256, affirmed 23 A. 
2d 416, 343 Pa. 543. 

^1 aj. p 1662 note 97. 

.'38. U.S.—Jenkins v. Westlnghouse 
Elea Co., D.C.Mo., 18 F.R.D. 267. 
TTex.—Schnick v. Morris, Civ.App., 
24 S.W.2d 491. 

:3d. U.S.—Jenkins v. Westinghouse 
Elea Co., D.C.Mo., 18 F.R.D. 267. 
'71 C.J. p 1562 note 99. 

•40- Pa.—^Pennsylvajila Turnpike 
Commission, to Use of Albright, v. 
U. S. Fidelity & Guaranty Co., 23 
A.2d 416, 843 Pa. 643. 

•71 C.J. p 1662 note 1. 

41. U.S.—^Nelson v. Westland Oll 
Co., aAN.D., 181 F.2d 871, 


I In. xrebzaska 

(1) Under prior law, right of em¬ 
ployer to bring action was exclusive 
until he neglected or refused to 
bring action. 

Neb.—0’Donnell v. Baker Ice Mach. 

Co., 205 N.W. 561, 114 Neb. 9. 

71 C.J. p 1663 note 3. 

(2) Prior to such neglect or refus- 
al employee could not sue. 

Neb.—0'Donnell v. Baker Ice Mach. 
Co., supra. 

48, Mass.—^Furlong v. Cronan, 26 N. 
E.2d 382, 305 Mass. 464--Case of 
Calligaris, 198 N.E. 607, 292 Mass. 
397. 

43. Action for death 

Under provlsion authorlzing em¬ 
ployer to maintain action against 
tort-feasor, legislature intended to 
take right to sue on death claim 
away from personal representative 
of deceased, whose dependents were 
no longer interested in it, and set up 
new procedure for Its enforcement 
against wrongdoer. 

Ind.—Hali v. Pennsylvania Grey- 
hound Lines, 96 N.E.2d 348, 121 
Ind.App. 219. 

44, U.S.—^The Maine, 28 F.Supp. 678, 
affirmed Standard Wholesale Phos- 
phate & Acid Works v. Travelers 
Ins. Co., D.C.Md., 107 P.2d 373. 

71 C.J. p 1668 note 6. 
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45. Md.—Western Maryland Ry. Co. 
V. Employers’ Liabillty Assur. 
Corp., 161 A. 6, 163 Md. 97—State 
V. Francis, 184 A. 26, 161 Md. 147. 

46. Mass.—^Reidy v. Old Colony Gas 
Co., 63 N.B.2d 707, 316 Mass. 631. 

Transfer of cause of action for death 
to insurer where dependents are 
not entitled to compensation see 
supra § 996 b. 

47- Ariz.—^Moseley v. Lily Ice 

Cream Co., 300 P. 968, 38 Arlz. 417. 

71 C.J. p 1663 note 11 [b] (1). 

43. Or,—King v. Union Oil Co. of 
California, 24 P.2d 346, 144 Or. 666, 
reheard 25 P.2d 1055, 144 Or. 665. 

71 C.J. p 1663 note 11 [b]. 

49. U.S.—^U. S. Fidelity & Guaranty 
Co. V. U. S., C.C.A.N.T,, 152 F.2d 
46—^Hunt V. Bank Line, C.C.AMd., 
86 F.2d 136. 

D.C.—^Moore v. Hechinger, 127 F.2d 
746, 76 U.S.APP.D.C. 391. 

50. U.S.—^Doleman v. Levine, App.D. 
C., 56 S.Ct. 741, 295 U.S. 221, 79 L. 
Ed. 1402—Aetna Life Insurance 
Co. V. Moses, D.C., 63 S.Ct 231, 
287 U.S. 630, 77 L.Ed. 477, 88 A 
L.R. 647. 

Extent of assignment of cause of 
action see supra S 996 b. 
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employer is not authorized to maintain the action 
for wrongftd death,®^ but he may, if necessary, in¬ 
stitute appropriate proceedings to compel an ad¬ 
ministrator to bring the suit and account for the 
proceeds which the employer is entitled to receive.®^ 

Where, however, under a provision that the re- 
ceipt of compensation shall operate as an assignment 
to the employer or insurer to the extent of the lia- 
bility of the employer to the employee, the assign¬ 
ment is regarded as a partial assignment, as dis- 
cussed supra § 996, the right of the employee to 
sue has been recognized.®^ 

Under a statute providing that a person taking 
compensation may bring an action against the tort- 
feasor for the damages sustained only within a 
specified period of time, and that thereafter the 
cause of action is assigned to the person liable for 
the payment of compensation, the person taking 
compensation may not bring the action after the 
assignment, as discussed infra § 1014, the^ cause of 
action then becomes the property of the person lia¬ 
ble for the pajmient of compensation,®^ and only that 
person may bring the action.®® Under such a stat¬ 
ute, actions cannot be instituted by both the em¬ 
ployee or his representative, and the employer or 
insurer, at the same time.®® 


Even though the employer and the insurer have 
made voluntary payments to the employee, in the 
absence of an award, where the employee has filed a 
notice of intention to sue the third party, the em¬ 
ployer has no rights against the third party on ac¬ 
count of the empIoyee’s injury until he has suc- 
ceeded in his own purported cause of action.®'^ 

Under some acts a distinction is made, as to the 
exclusiveness of the right, between claims against 
persons other than the employer, who are bound by 
the act, and claims against persons other than the 
employer, who are not bound by the act.®® 

Joint wrongdoers. The mere commencement of 
an action by an injured employee against one joint 
wrongdoer does not bar an action by the compen¬ 
sation insurer against the others.®® 

b. Double Eecovery and Effect of Judgment 

Qenerally tha payment or recovery of a Judgment for 
plalntifT In an action by an employee or hia peraonal 
representative against a tort-feasor Is a bar to an action 
by the employer or Insurer. 

Where there is but one cause of action against 
the third-person wrongdoer, which is for the com- 
mon benefit of both the employer and the employee 
or the dependents of a deceased employee, a bar to a 
subsequent action on the same cause of action by 


51. U.S.—Doleman v. Levlne, App. 
D.C., 66 S.Ct 741, 296 U.S. 221, 79 
L.£d. 1402. 

52. U.S.—^Doleman v. Levine, 66 S. 
Ct. 741, 295 U.S. 221, 79 L.BJd. 
1402. 

Beneflcial Interest of employer see 
infra S 1041. 

53. N.M.—Kandelin v. Lee Moor 
Contraotlnir Co., 24 P.2d 731, 87 
N.M. 879. 

71 a J. p 1663 note 14. 

54. U.S.—Alexander v. Creel, D.U 
Midi., 64 F.Supp. 662, applying 
New Tork law. 

N.T.—Skakandy v. State, 80 N.T.S. 
2d 849, 274 App.Div. 168, aJQdrmed 
84 N.il.2d 804, 298 N.T. 886—Nel- 
son V. Bulfalo Niasrara Blec. Corp., 
36 N.T.S.2d 206, 264 App.Uiv. 941, 
afflrmed 66 N.E.2d 371, 292 N.T. 
600. 

Schulze T. Park Ave. Estates, 
143 N.T.S.2d 677—Jacoby v. Chem¬ 
ical Bank & Tmst Co., 66 N.T.S.2d 
821. 

55. Kan.—Blam v. Bruenger, 193 P. 
2d 225, 166 Kan.' 31. 

Frior to amendment of Mloihlgan. 
act by Pub.Acts 1952, No. 156, effec¬ 
tive Sept 18, it was held that only 
the employer may bring the action. 
U.S.—^Milan v. Kausch, CA.Mich., 
194 F.2d 268. 


Xn XTew York 

(1) The rule of the text has been 
followed. 

N.T.—^Marmet v. Rankins, 167 N.T.S. 
2d 194, 4 AD.2d 485—Skakandy v. 
State, 80 N.T.S.2d 849, 274 App. 
Div. 153, afflrmed 84 N.E.2d 804, 
298 N.T. 886. 

Commissioners of State Ins. 
Pund V. Parrand Optical Co., 68 
N.T.S.2d 817, 186 Mlsc. 976, af¬ 
flrmed 60 N.T.S.2d 277, 270 App. 
Div. 806, reversed on other 
grounds 68 N.B.2d 606, 295 N.T. 
493—^Lappin v. National Container 
Corp., 37 N.T,S.2d 800, 179 Misc. 
109. 

(2) Before insurer can bring ac¬ 
tion against third person who h€U3 
allegedly caused claimant's injury, 
insurer must Show that clalmant has 
failed to commence action against 
third person within time limited by 
compensation law. 

N.T.—^Employers Llability Assur. 
Corp. V. Flsher, 13 N.T.S.2d 902. 

(3) The same resuit was reached 
under a prior statute depriving em¬ 
ployee of rights against tort-feasor 
where he had elected to receive com¬ 
pensation. 

N.T.—0’Brlen v. Lodi, 167 N.E. 926, 
246 N.T. 46. 

71 C.J. p 1663 note 11 [aj. 

56h Kan.—Sundgren v. Topeka 
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Transp. Co., 283 P.2d 444, 178 Kan. 
83—Wise V. Morgan-Mack Motor 
Co., 246 P.2d 808, 173 Kan, 372— 
Elam V. Bruenger, 198 P.2d 226, 
166 Kan. 31. 

Effeot of barred parooeeding W «n- 
ployee 

Where employee’s action is barred, 
by reason of Its assignment to in- 
Burer, pendency of his action does 
not require that complaint by Insur¬ 
er be dismlssed under theory that 
there is another action pending. 
N.T.—^Liberty Mut. Ins. Co. v. Brown 
& Matthews, 98 N.T.S.2d 804. 

57. U.S.—Culley v. Wlllard, D.CN. 

T. , 146 F.Supp. 421. 

58. Mlnn.—McGuigan v. Allen, 209 
N.W. 714, 165 Minn. 390. 

71 C.J. p 1663 note 16 [b]. 

Frior to repeal of Illinois sot by 
Ill.Rev.Stat.1961, chap. 48, $ 138-172, 
the rule of the text was followed. 

111.—Grasse v. Dealer’s Transport 
Ca, 106 N.B.2d 124, 412 111. 179, 
certiorari denled Dealer's Trans¬ 
port Co. V. Grasse, 73 S.Ct. 47, 344 

U. S. 837, 97 L.Ed. 661. 

Melohn v. Ganley, 100 N.E.2d 
780, 344 IlLApp. 316. 

71 C.J. p 1663 note 16 [a]. 

59. N.T.—Commissioners of State 
Ins, Fund v. Farrand Optical Co., 
68 N.E.2d 606, 296 NT. 493. 
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the employer or insurer is prcsented by the pay- 
ment®® or recovery®! of a judgment for plaintiff in 
an action prosecuted in the name of the employee 
against the tort-feasor, or the payment®2 or recov- 
ery68 of a judgment for plaintiff in an action prose¬ 
cuted in the name of the personal representative of 
a deceased employee for the death of the latter. 
Where the employee has recovered full damages in 
an action against the wrongdoer, the right of the 
employer to maintain an action against the latter 
for the amount of compensation paid has been de¬ 
ni ed notwithstanding the act gives the employer 
the right to indemnity from the third person and to 
subrogation.®^ 

Even where the act permits concurrent actions by 
the employer or insurer and by the employee or de- 
pendents, in no event can there be more than one re- 
covery for the same tort.®® 

There is authority for the view that, while, if an 
administrator of a deceased employee duly elects 
to bring an action against a third person whose neg- 
ligence caused the death, such third person cannot 
again be subjected to an action by the employer or 
insurer,®® a judgment for the deceased employee*s 
administrator in an action against the wrongdoer, 
commenced after a compensation agreement was ap- 


proved and payments were made thereunder, is not 
a bar to the employer’s right to recover from the 
wrongdoer, at least where the employer was not a 
party to the action by the administrator.®^ 

The fact that an insurer had assiSted a deceased 
employee^s heirs in maintaining a death action 
against the tort-feasor and had therein successfully 
asserted a lien for a death claim which it had paid 
does not preclude it, on the theory that it is subject- 
ing the tort-feasor to a double liability, from main¬ 
taining a subsequent action against tiie tort-feasor 
to recover the medical and burial expenses which it 
had paid.®® 

§ 1004. Waiver or Loss of Right by Em¬ 
ployer or Insurer and Failure or 
Refusal to Sue 

The right of an employer or Its Insurer to proceed 
against a tort-feasor for an Injury to an employee re- 
ceiving compensation may be waived, or lost by estoppei, 
as by failure to sue or to sue wlthin the required time. 

The benefit of, or rights acquired under, provi- 
sions of the compensation acts relating to the trans¬ 
fer to an employer or its compensation insurer of 
an employee’s right of action against a tort-feasor 
may be waived by the employer or insurer,®® or lost 


60. Ga»—Travelers Ins. Co. v. Geor- 
grla Power Co., 181 S.El 111, 51 Ga. 
App. 679. 

Pa.—^Moltz, to Use of Royal Indem¬ 
nity Co. V. Sherwood Bros., 176 A- 
842, 116 Pa.Super. 231. 

Xa TSbw Torlc 

<1) The rule of the text has been 
followed. 

N.Y.—Commissloners of State Ins. 
Fund V. Parrand Optical Co., 68 
N.E.2d 606, 295 N.T. 493. 

(2) A declslon involving the re- 
covery and payment of judgrment for 
medical, hospital, and funeral ex¬ 
penses is to the contrary effect. 

N.T.—^American Mut. Liability Ins. 
Co. of Boston V. Nisbet, 282 N,T. 
S. 371, 246 App.Div. 896. 

61. U.S.—^Magee v. McNany, D.C. 
Pa., 10 P.B-D. 5. 

111.—Geneva Const. Co. v. Martin 
Transfer & Storage Co., 114 N.E. 
2d 906, 361 IlLApp. 289, afflrmed 
122 N.B.2d 540. 4 I11.2d 273. 

N.C.—OozpTis Juris dted in Lovette 
V. Lloyd, 73 S.E.2d 886, 891, 236 N. 
C. 663. 

Okl.—Oklahoma City v. Caple, 105 P. 

2d 209, 187 Okl. 600. 

Or.—Cary v. Burris, 127 P.2d 126, 
169 Or. 24. 

71 C,J. P 1664 note 16. 

Aotioa. against employee or third 
. party 

Tex.—Otis Elevator Co. v. Allen, Civ. 
App.. 185 S.W.2d 117, afflrmed in 


part and reversed in part on other 
grounds 187 S.W.2d 657, 143 Tex. 
607. 

Frior to repeal of XUinois aot by 
Ill.Rev.Stat,1961. chap. 48, § 138-172. 
where third party was not under 
statute, rule of text was followed. 

111.—Gones v. Fisher, 122 N.E. 96, 
286 111. '606. 

Melohn v. Ganley, 100 N.E.2d 
780, 344 IlLApp. 316. 

62. N.C.—Whitehead Anderson v. 

Branch, 17 S.E.2d 637, 220 N.C. 
607. 

68. Minn.—McGuigan v. Allen, 206 
N.W. 714, 166 Minn. 390. 

71 C,J. p 1564 note 17. 

Employer making payment into 
govemmental fund In absence of 
person entitled to compensation can-( 
not sue after personal representa¬ 
tive has recovered on cause of ac¬ 
tion against tort-feasor. 

U.S.—Terminal Shipping Co. v. 
Branham, D.C.Md., 47 P.Supp. 661, 
afflrmed Branham v. Terminal 
Shipping Co.,. 136 F.2d 666. 
Judgment for less than compensa¬ 
tion padd 

Verdict and judgment in action by 
administrator fixed common-law lia¬ 
bility of third-party tort-feasor for 
death of employee and llmited in¬ 
demnity to which employer’s insur¬ 
er was entitled, though it was re¬ 
quired to pay much larger amount 
of compensation. 
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Ky.—National Biscuit Co. v. Bm- 
ployers Mut Liability Ins. Ca, 281 
S.W.2d 62, 313 Ky. 305. 

lowa.—Southern Surety Co. v. 
Chicago, St P., M. & O. Ry. Co., 
174 N.W. 329, 187 lowa 367. 

65. La.—Todd-Johnson Dry Docks 
V. City of New Orleans, App., 55 
So.2d 650—^Breaux v. Roussell, 
App., 161 So. 267. 

Md.—State v. Francis, 134 A. 26, 161 
Md. 147. 

66. Mich.—^Dettlolf v. Hammond, 
Standish & Co., 161 N.W. 949, 195 
Mlch. 117. 

67. Mich.—City of Grand Rapids v. 
Crocker, 189 N.W. 221. 219 Mich. 
178. 

6^ Cal.—^Pacific Emp. Ins. Co. v. 

'-^'Hartford Steam Boller Inspection 
& Ins. Co., 299 F.2d 928, 143 C.A2d 
646. 

66. U.S.—Magee v. McNany, B.a 
Pa., 10 F.R.D. 6, applying New 
York law. 

Okl.—^L. B. Jackson DrilUng Co. ▼. 
Prichard, 308 P.2d 284. 

71 C.J. p 1664 note 22. 

Effect of failure to Intervene in ac¬ 
tion by employee against wrong¬ 
doer see infra 5 1021. 

Anthoxization of mpresentation hj 
olaimant’8 attomey 
Where state Insurance fund by let- 

ter authorized clalmants attomey to 

represent Interest of state in 
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by estoppel,^® and if, by an agreement between the 
employer and the employee, the right to bring an 
action against the tort-feasor is left with the em¬ 
ployee, the tort-feasor may not complainJ^ How- 
ever, where a cause of action has been assigned by 
operation of law to an employer^s compensation in- 
surer, the employer cannot disturb the insurer’s right 
of action by any act to which the insurer is not a 

party.72 

A provision permitting a compensation beneficiary 
or his representative to enforce in his own name the 
liability of a person other than the employer where 
the employer or insurer fails to sue within a speci- 
fied time after written demand by the compensation 
beneficiary is to be liberally construed to effect the 
beneficial purpose intended and to prevent a failure 
of remedy;73 on failure of the employer or insurer 
to bring action against the person other than the 
employer within the specified time after demand, 
the right of action passes to the employee,^^ and 
the employee,75 or, in case of his death, his personal 
representative,*^® may prosecute the action in his 
own name, the employer retaining only an interest in 
the proceeds where the act provides for an account- 
ing by the employee.*^ 

Failure of the employer to bring action within the 
specified time after demand by the employee is deem- 
ed an express waiver of the employer’s right of ac- 
tion.78 In such case, however, the employer’s right 
of action continues until and unless he fails to pur- 


sue his remedy for the specified time after de- 
mand.*^® 

Under some acts permitting the employer or other 
person liable for compensation to enforce the lia¬ 
bility of a person other than the employer, the per¬ 
son who pays compensation has the exclusive right 
for a specified time after an award to bring an ac¬ 
tion against the tort-feasor, as discussed supra § 
1003; after the expiration of the specified period 
the injured employee, his representative, or depend- 
ents may sue such third person.®® 

Even in the absence of any provision for a de¬ 
mand by the employees or dependents, under some 
statutory provisions the right of the injured em¬ 
ployee® ^ or of the dependents of a deceased em¬ 
ployee® 2 to sue on the employer^s or insurer^s refusal 
or failure to sue has been recognized. 

On the other hand, where, under the act, the right 
to sue a third person is transferred to the insurer 
on the pa 3 rment of compensation, the view has been 
taken that the insurer is not under a duty to prose¬ 
cute an action against a person other than the em¬ 
ployer,®® notwithstanding a provision giving the em¬ 
ployee the right to a share in the amount of recovery 
from such person in excess of the compensation 
paid;®^ whether or not the insurer®® or the employ¬ 
er, if the transfer is to the employer,®® will sue is 
for the insurer or employer to determine, and an 
employee who accepts compensation may not com- 
plain that the claim against the third party was al- 


temptingr to procare relmbursement 
for amounta of compensation paid, 
fund waived its rigrhts to bring ac¬ 
tion against third-party tort-feasor 
and would be bound by Judgment for 
or against claimant suing third-par¬ 
ty to eztent of fund's interests. 

Utah.—^Rogalski v. Phillips Petrole¬ 
um Oo., 282 P.2d 804, 3 Utali 2d 
203. 

70. Pa.—Sullivan v. J. B. Fluke & 
Co., Inc., 14 Pa.Dist. & Co, 787. 

71. Neb.—^Thomas v. Otis Elevator 
Co., 172 N.W. 53, 108 Neb. 401. 

71 aj. p 1664 note 24. 

72. N.C.—^mnson v. Davis, 17 SJE. 
2d 348, 220 N.C 380. 

73. Me.—Poster v. Congress Saiiare 
Hotel Co., 146 A. 400, 128 Me. 60, 
67 A.L..II. 239. 

■74b Me.—Foumier v. Great Atlantic 
& Paciflc Tea Co., 148 A. 147, 128 
Me. 393, 68 A.L.R. 481. 

Wis.—MarteU v. Kutcher, 216 N.W. 
622, 196 Wis. 19. 

75. Tex.—^Independent Eastem Tor¬ 
pedo Co. V. Herrington, 96 S.W.2d 
377. 128 Tex. 17. 

71 aj. p 1664 note 27. 

lUght of employee to sue before ex-j 


piratlon of period where employer 
waives right see infra S 1014. 

76. Wis.—^Theby v. Wisconsln Pow¬ 
er & Light Co., 222 N.W. 826, 197 
Wis. 601, reheard 223 N.W. 791, 
197 Wis. 601. 

71 C.J. p 1664 note 28. 

77. Wis.—^Martell v. Eutcher, 216 
N.W. 622, 196 Wis. 19. 

Beneficial interest of employer or in¬ 
surer in general see infra § 1041. 

78. Me.—^Foumier v. Great Atlantic 
& Paciflc Tea Co., 148 A. 147, 128 
Me. 393, 68 A.Ii.B. 481. 

79. Me.—^Pournier v. Great Atlantic 
& Paciflc Tea Co., supra. 

80. U.S.—^Bagnel v. Springfleld 
Sand & Tile Co., D.C.Mass., 64 F. 
Supp. 768. 

Fla.—^Holmes v. Carroll, 75 So.2d 203 
—;Brinson v. Southeastern Utili¬ 
ties Service Co., 72 So.2d 37. 

71 C.J. p 1665 note 33. 

81. U.S.—Jay v. Chicago Bridge & 
Iron Co., C.C.A.Utah, 160 F.2d 247. 

Magee v. McNany, D.C.Pa., 10 
F.R.D. 6. 

Idaho.—^Lake v. State, 227 P.2d 861, 
71 Idaho 107. 

Tex.-^Independent Eastern Torpedo I 
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Co. V. Herrington, 95 S.W.2d 377, 
128 Tex. 17—^Houston Gas & Puel 
Co. V. Perry, 91 S.W.2d 1062, 127 
Tex. 102. 

71 aj. p 1565 note 36. 

82. Tex.—^Harbour v. Graham Mfg. 
Co., CivA.pp., 47 S.W.2d 700. 

71 C.J. p 1666 note 36. 

Maklng employer party defendant 
see infra $ 1019 b. 

83. N.T.—^Monti v. Glmbel Bros., 82 
N.T.S.2d 781, 192 Misc. 811, af- 
flrmed 89 N.Y.S.2d 238, 276 App. 
Div. 845. appeal denled 91 N.T.S. 
2d 768, 276 App.Div. 1005. 

71 C.J. p 1665 note 37. 

84. Mass.—Whalen v. Athol Mfg. 
Co., 136 N.E. 600, 242 Mass. 647. 

Beneflclal interest of employee gen- 
erally see infra S 1040. 

85. Mass.—^Meehan"s Case, 56 N.E. 
2d 23, 316 Mass. 522—^Reidy v. Old 
Colony Gas Co., 63 N.B.2d 707, 316 
Mass. 631—^Whalen v. Athol Mfg. 
Co., 136 N.E. 600, 242 Mass. 647. 

N.T.—Skakandy v. State, 80 N.T.S. 
2d 849, 274 App.Div. 168, affirmed 
84 N.E.2d 804, 298 N.T. 886. 

Corsi V. Jenkins, 66 N.T.S.2d 98. 

86. U.S.—Hunt v. Bank liine, aOA. 
Md., 86 F.2d 136. 
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lowed to become barred by lapse of An em- 

ployee has no legal right to require an insurer, to 
whom the right to sue has been transferred, to bring 
an action against the third party^^ or to prosecute 
it diligently.89 Under such a statute, the refusal of 
the insurer or employer to bring an action does not 
permit the maintenance of an action by the em- 
ployee^® for the benefit of himself and the insurer.^^ 

Waiver on failure of employee to elect. Notwith- 
standing a provision that failure on the part of the 
injured employee to file with the employer within 
a specified time notice of the employee^s intention 
to pursue the employee’s remedy against the negli- 
gent third person shall operate as an election to take 
compensation and as an assignment of any cause of 
action in tort against any other person for the in- 
jury, the employer may waive its right to proceed 
against the third person where the employee has so 
failed to elect^^ and permit the employee to sue,^^ 
and the third person has no ground to complain of 
such waiver.^^ 

Assignment by employer or insurer as waiver. 
According to some cases, an assignment by the em¬ 
ployer or insurer to the employee operates as an ex- 
press waiver of the right to bring the action,^® even 
though the attempted reassignment to the employee 
is ineffective as an assignment.®® 

Denial of liahility for compensation and of inter- 
est in claim against third person. An employer may, 
by a denial of liability for compensation and of an 
interest in the claim against the third person, lose 
the right to bring an action against a third person 
who has caused the death of an employee.®^ 

Assisting employee or dependents to recover from 
third person. An employer who, having knowledge 
of negotiations on a claim between a deceased em- 


ployee’s dependents and the tort-feasor, advises one 
of the dependents in respect of a settlement of the 
claim of the dependents against the tort-feasor, 
waives whatever rights it may once have had against 
the tort-feasor.®® A person who has paid compensa¬ 
tion and who assists in compelling the third person 
to pay full damages in an action by the injured em¬ 
ployee is estopped to demand indemnity from such 
third person.®® However, the fact that the insurer 
had assisted an employee’s heirs in maintaining a 
death action against a tort-feasor and had success- 
fully asserted therein a lien for a death claim which 
it had paid does not preclude it from maintaining 
a subsequent action against the tort-feasor to recov¬ 
er the medical and funeral expenses which it had 
paid, on the theory that it had waived its right to re¬ 
cover that amount by not asserting it in the death ac¬ 
tion,^ or on the theory that it had become estopped 
to pursue the action by procuring partial recoup- 
ment.® 

Employer not complying with act. An employer 
who has failed to obtain Insurance is not, under at 
least one act, subrogated to the right of action 
against a third person.® 

Lien of employer or insurer. The right to a lien, 
under an act providing that the court shall, on appli- 
cation, allow as a first lien against any judgment 
of the employee against a person other than the em¬ 
ployer, the amount of the employer^s expenditures 
for compensation, may be waived by an employer^ 
or by an insurer otherwise entitled to assert the 
lienand there is a waiver by an employer where, 
after receiving the required statutory notice of the 
commencement of an action against such other by 
the employee, he fails to assert, and timely to ap- 
ply for, the allowance of his lien.® So tihe right 
to assert the lien may be lost by estoppel by con- 


87. Del.—Prank C. Sparks Co. v. 
Huber Bakinr Co., 96 A.2d 456, 9 
Terry 9. 

88. Mass.—^Reidy v. Old Colony Geis 
Co., 53 N.E.2d 707, 315 Mass. 631— 
Murphy v. Liberty Mut. Ins. Co., 2 
N.E.2d 490, 294 Mass. 505. 

89. Mass.—^Murphy v. Liberty Mut. 
Ins. Co., supra. 

90. U.S.—^Hunt V. Bank Line, C.C.A. 
Md., 35 F.2d 136. 

71 C.J. p 1665 note 41. 

91. Mass.—Whalen v. Atbol Mfg. 
Co., 136 N.B. 600, 242 Mass. 547. 

99. Kan.—Jolley v. United Power & 
Ligbt Corporation, 289 P. 962, 131 
Kan. 102. 

93. Kan.—Jolley v. United Power & 
Light Corporation, supra. 


94. ICan.—Jolley v. United Power & 
Light Corporation, supra. 

71 C.J. p 1565 note 45. 

95. Wls.—^Martell v. Kutcher, 216 
N.W. 622, 196 Wis. 19. 

Assignment by employer in general 
see infra $ 1006. 

96. U.S.—Jay v. Chicago Bridge & 
Iron Co., C.CA..Utah, 160 P.2d 247. 

97. Or.—Rorvik v. North Pacific 
Lumber Co., 190 P. 331, 195 P. 163, 
99 Or. 68. 

71 C.J. p 1666 note 48. 

98. U.S.—^Bituminous Trucking & 
Bquipment Co. for Use of Liber¬ 
ty Mut. Ins. Co. V. Delta Air Lines, 
C.A.7, 189 P.2d 307. 

Settlement or release by employee 
or personal representative gener- 
ally see infra S 1007. 
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99. R.L—^McArthur v. Dutee W.. 
Plint Oil Co., 146 A. 484, 60 R.L 
226. 

1. Cal.—^Pacific Emp. Ins. Co. v. 

Hartford Steam Boiler Inspection 
& Ins. Co., 299 P.2d 928, 143 C.A 
2d 646. 

2. Cal.—Pacific Emp. Ins. Co. v* 

Hartford Steam Boiler Inspection 
& Ins. Co., supra. 

3. N.D.—State v. Hughes Oil Co.^ 
226 N.W. 686, 68 N.D. 681. 

71 C.J. p 1665 note 60. 

4. Cal.—Jacobsen v. State Indus- 
trial Accident Commission, 299 P. 
66, 212 C. 440. 

5. Cal.—^Morris v. Standard Oil Co.^ 
247 P. 683, 77 C.A. 720. 

6. CaL—^Zurich General Accident St 
Liability Ins. Co. v. State Indus- 
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<iuct in the case of an employer,^ or in the case of 
an insurer otherwise entitled to assert the lien.8 

The assertion of a lien, on an employee^s possible 
recovery, by a compensation insurer, is not incon- 
sistent with its later assertion of ownership of the 
cause of action based on the employee's failure to 
commence an action against the tort-feasor.® 

Deprivation of insurei^s rights by a clause in a 
contract between a stevedoring company and a ship- 
owner that, in insurance policies, the shipowner shall 
be named as an additional insured, or the insurer 
shall waive all right of subrogation against the ship¬ 
owner, cannot be accomplished in the absence of a 
showing of such provision as part of the policy,i® 
or unless the contract was brought horne to the In¬ 
surance company.il 

§ 1005. Settlement or Release by Employer 
or Insurer 

Subject to statutory requirements, an employer or 
Insurer to whom an employee*8 rights against a tort- 
feasor fiave passed may generally release or settie the 
claim, or compromise a Judgment recovered against the 
tort-feasor. 

Where a compensated employee’s cause of action 
against a tort-feasor has passed to an employer or 
ats insurer, that party may release or settie the 


claim,l2 without the consent of the employee or his 
dependents.15 Also, the right of the employer or 
its insurer to dismiss the action and discharge the 
claim has been recognized.1^ 

It may be required that the compromise or settle¬ 
ment of a claim be approved by an authorized 
judgelS or by the compensation board.i® Under 
some acts, the insurer does not have the right to ad- 
just or compromise the liability of a person other 
than the employer without notice to the injured em¬ 
ployee or his beneficiarios and the approval of the 
industrial accident board.i'^ 

Where both the employer and the employee have 
a right of action against the third-party tort-feasor, 
as considered supra § 1003, a settlement by the em¬ 
ployer cannot aifect the right of the employee.i® 

An insurer to whom a cause of action is assigned 
can compromise a judgment recovered against the 
tort-feasorl9 without the consent of the employee.^® 
Where judicial approval of the compromise is not 
required, a compromise of a judgment recovered 
against a tort-feasor in a death action need not be 
approved by the surrogate, even though infants’ 
rights are involved, because the duties and preroga- 
tives of the assignee are defined by the compensation 
law and not by the decedent estate law or the sur- 
rogate's court act^i 


trial Accident Commlssion, 299 P. 
70, 212 C. 451, 

71 C.J. p 1566 note 54. 

T7otice of commencement of action 
in sreneral see supra § 1000. 

7. CaL—Jacobsen v. State Indus¬ 
trial Accident Commlsslon, 299 P. 
66. 212 C. 440. 

Si Cal.—^Miorris v. Standard Oil Co., 
247 P. 683, 77 C.A 720. 

9. In New Tork 

(1) The rule of the text has been 
followed. 

2T.Y.—Olker v. Salomone, 130 N.T.S. 
2d 229, 283 App.Div. 948, reargu- 
ment and appeal denied 132 N.T.S. 
2d 338, 283 App.Div. 1103. 

Peritore v. Niasrara Mohawk 
Power Corp., 157 N.T.S.2d 723, 4 
Mlsc.2d 202. 

(2) There is, however, a declsion 
to the contrary efCect. 

N.T.—Calhoun v. West End Brew- 
ing Co., 43 N.T.S.2d 830, 182 Mlsc. 
423, affirmed 56 N.T.S.2d 105, 269 
App.Div. 398. 

la XJ.S.—Matovac v. TT. S., D.ON. 
T., 91 P.Supp. 247. 

11. U.S.—^Matovac v. U. S., supra, 

la. U.S.—^Doleman v. Levine, 55 S. 
Ct. 741, 295 U.S. 221, 79 KEd. 
1402. 

The Btna» C.C.APa., 138 F.2d 
97. . 


Czaplickl V. The Hoegh Silver- 
cloud, D.CN.T., 133 P.Supp. 858. 

71 C.J. p 1566 notes 68, 69. 

Conduct of lltigratlon by employer or 
Insurer in general see supra § 994. 
Amount for which settlement made 
by employer or insurer see infra S 
1040. 

13. N.T,—^Marmet v. Rankins, 167 
N.T.S.2d 194, 4 A.D.2d 486—Ska- 
kandy v. State, 80 N.T.S.2d 849, 
274 App.Div. 153, affirmed 84 N.E. 
2d 804, 298 N.T. 886. 

Commissioners of State Ins. 
Fund V, E. T. Clark Cartingr Co., 86 
N.T.S.2d 313. 

14- Me.—^Travelers* Ins. Co. v. 

Foss, 130 A. 210, 124 Ma 399. 

71 C.J. p 1566 note 58. 

16. Pia.—^Lovejoy Co. v. Ackls, 16 
So.2d 297, 163 Pia. 876. 

Wis.—Wisconsin Mutual Liability 
Co. v. Industrial Conunission, 209 
N.W. 697, 190 Wis. 698. 

71 C.J. p 1566 note 59 [a] (1). 

16. Wis.—Wisconsin Mutual Liabil¬ 
ity Co. V. Industrial Commlsslon, 
supra. 

71 C.J. p 1666 note 69 [a] (2). 

Bitfht of employee to hearlnar 
Employee who received compen¬ 
sation from insurer was not entitled 
to be heard as of risrbt with respect 
to approval of settlement, by board, 
of insurer*s action against thlrd 
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party, for sum which was insuffi- 
cient to reimburse insurer. 

Mass.—Case of Calllgaris, 198 N.E. 
607, 207 Mass. 397. 

17. Tex.—Independent-Eastem Tor¬ 
pedo Co. V. Herrington, Civ.App., 
69 S.W.2d 222, 1108. 

71 C.J. p 1566 note 60. 

18. Lel—S mith v. McDonough, App., 
29 So.2d 818. 

19- N.T.—^Marmet v. Rankins, 167 
N.T.S,2d 194, 4 A.D.2d 485—Ska- 
kandy v. State, 80 N.T.S.2d 849, 
274 App.Div. 163, affirmed 84 N.E. 
2d 804, 298 N.T. 886. 

Amount for which compromise made 
by employer or Insurer see infra S 
1040. 

ao. N.T.—^Marmet v. Rankins, 167 
N.T.S.2d 194, 4 AD.2d 485—Ska- 
kandy v. State, 80 N.T.S.2d 849, 
274 App.Div. 163, affirmed 84 N.B. 
2d 804, 298 N.T. 886. 

8L N.T.—Skakandy v. State, supra. 
ICattear for dlsposition by board 
The Question whether insurer pay- 
ing compensation to deceased em- 
ployee's dependents, which sued 
thlrd party, had authorlty to settie 
verdict for lesser sum without or- 
der from surrogate or consent of 
dependents was matter for dlsposi¬ 
tion by board and was not wlthin 
Jurisdictlon of court of clalxns. 
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The effeci of an Ulegal compromise, as where it 
was not approved by the compensation board, is 
to leave the claim unimpaired .22 

§ 1006. Assignment by Employer or Insiirer 

Authoritles dllTer as to whether an employer or in- 
surer may asslgn an employee'8 cause of action agafnst 
a tort-feasor. 

Although the assignability of a cause of action 
against a tort-feasor by a subrogee of the injured 
employee or his dependents has been denied,23 un¬ 
der other statutory provisions the right of an em- 
ployer^^ or an insurer^s to assign a right of action 
has been recognized. 

In such case the assignment operates as an ex- 
press waiver of the employer^s right to bring the 
action, as considered supra § 1004, and the employ- 
er’s assignee is the real party in interest and may 
sue thereon.2® An attempted assignment by an in- 
surer does not transfer an 3 rthing where the insurer 
has not acquired any rights against the third per- 


son.27 

§ 1007. Settiement or Release by Employee 
or Personal Representative 

Generally, a settiement by an employee of his cause 
of action against a tort-feasor does not affect the rights 
of the employer or Insurer to recover from the tort- 
feasor. 

The right of an employee who receives compen¬ 
sation to settle an action, brought by him against a 
tort-feasor, without the consent or approval of his 
employer or the employei^s compensation insurer, 
has been recognked;^^ but where an award of com¬ 
pensation operates as an assignment to an insurer, 
the right of the employee who has received com¬ 
pensation to settle the action against the wrongdoer 
has been denied.^® 

According to some cases, a settiement between an 
employee and a third person, without the consent of 
the employer or its insurer, does not destroy,30 or 
otherwise affect,31 its right of recovery against a 


N.T.-^kakandy v. State, 66 N.T.S.2d 
99, 188 Mlsc. 214, affirmed 80 N.Y. 
S.2d 849, 274 App.Div. 153, afBrmed 
84 N.B.2d 804, 298 N.Y. 886. 

22. Mass.—^Murphy v. Liberty Mut. 
Ins. Ca, 2 N.E.2d 490, 294 Mass. 
505. 

23. Agrreenient between employee 
or dependent and Insurer changing 
statutory amount of reimbursement 
to whlch insurer entltled see infra S 
1041. 

In ITew York 

(1) The right of an employee' to 
have the cause of action reassigned 
to him has been denied. 

N.Y.—Olker v. Salomone, 180 N.Y.S. 
2d 229, 283 App.Dlv. 948. 

Huopoli V. Geraci & Castagna, 
Inc., 140 ]Sr.Y.S.2d 464, 

(2) There is, however, a decision 
to the contrary effect concerning re- 
assigmnent by compensation insui> 
er. 

U.S.—^Magee v. McNany, D.C.Pa., 10 
F.R.D. 5, applying New York law. 
(8) Reassignment to employee of 
part of recovery see infra 8 1041. 

Zn TTtah 

<1) The mle of the text has been 
followed. 

U.S.—Jay V. Chicago Bridge & Iron 
Co., C.C.A.Utah, 150 F.2d 247. 
UtaJbu—Johanson v. Cudahy Packing 
Co., 152 P.2d 98, 107 Utah 114. 

(2) Earlier decislons were to the 
contrary eltect 

Utah.—Johanson v. Cudahy Packing 
Co., WO P.2d 281, 101 Utah 219. 

24. Wis.—Frankfort Oen. Ins. Co. 
of ' Frankfort-on-the-Main, Ger- 


many, v. City of Milwaukee, 159 
N.W. 581, 164 Wis. 77. 

71 C.J. p 1566 note 61. 

Xnalolpai ooxporatioa 

Wis.—Martell v. Kutcher, 216 N.W. 

622, 195 Wis. 19. 

71 CJ. p 1566 note 63. 

25. Tex.—^Poster v. Langston, Civ. 
App., 170 S.W.2d 250. 

71 CJ. p 1566 note 62. 

26. U.S,—^Haslam v. Trailways of 
New England, B.CConn., 59 F. 
Supp. 441. 

71 CJ. p 1567 note 65. 

27.. Wis.—^Bernard v. Jennings, 244 
N.W. 589, 209 Wis. 116. 

71 CJ. p 1567 note 67. 

28. Minn,—^Lang v. William Bros. 
Boiler & Mfg. Co., Manufacturers 
& Merchants Indem. Co., Interve- 
nor, 85 N.W.2d 412. 

Effect of settiement and the like on 
employee^s right to compensation 
see supra 8 395. 

Settiement as acknowledgment of 
liability of third person see infra 
§ 1010 . 

26. N.Y.—0’Brien ▼. Lodi, 157 N.E. 
925, 246 N.Y;. 46. 

30. Ky.—^Napler v. John P. Gorman 
Coal Co.. 46 S.W.2d 1064, 242 Ky. 
127. 

71 CJ. p 1667 note 70. 

IB. Oalif omia 

(1) The rule of the text has been 
followed. 

Cal.—Papineau v. Industrial Acci¬ 
dent Commlssion of State of Cali- 
fornla., 187 P. 108, 45 CA. 181. 

(2) However, there is authority to 
the contrary effect where settiement 
was for entire amount of damages 
ETustained by employee. 
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Cal.—State Compensation Ins. Fund, 

V. Thackery, 22 P.2d 260, 132 CA 

10 . 

71 CJ. p 1668 note 77. 

Xa. Penasylvaala 

(1) Third party, who has notice of 
employer’s or insurer's subrogation 
right under compensation law, may 
not, by settiement with employee, 
deprlve employer or insurer of such 
right 

Pa.—^Broderick v. Great Lakes Cas. 
Co., 33 A2d 653, 152 Pa.Super. 
449. 

71 CJ. p 1567 note 70 [a] (1). 

(2) It seems, however, that an em¬ 
ployer who claims to be subrogated 
must Show that the third person 
wrongdoer had knowledge of the 
employment and of the amounts of 
compensation pald, or was acgualnt- 
ed with such facts as would, if fol¬ 
lowed up, lead to such knowledge, 
otherwise the employer may lose his 
right to subrogation by laches where 
the wrongdoer in good falth settles 
with the employee. 

Pa.—Smith v. Yellow Cab Co.. 186 
A 858, 288 Pa. 85. 

Meade v. Pennsylvania R. R. Co., 
99 Pittsb.Leg.J. 3(17. 

81. La.—Smith v. McDonough, App., 
29 So.2d 818. 

Minn.—^Lang v. William Bros. Boil¬ 
er & Mfg. Co., Manufacturers & 
Merchants Indem. Co., Intervenor, 
85 N.W.2d 412. 

Mo.—^Everard v. Woman*s Home 
Companion Readlng Club, 122 S. 

W. 2d 61, 234 MoApp. 760. 

Neb.—^Hugh Murphy Const Co. v. 

Serck, 177 N.W. 747, 104 Neb. 393. 
Tex.—Traders db General Ins. Co, V. 
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third person; and the employer’s right to have ques- 
tions of liability and recovery adjudicated remains 
where the settlement was for less than its liability 
to the employee under the compensation act.^2 

Furthermore, an employer who has made compen¬ 
sation and medical payments, without an award, is 
entitled to maintain an action for reimbursement 
against a tort-feasor who, with notice of ,the em- 
ployer’s claim, has settled the employee*s action 
against it,3^hd this rule is applicable to an insur- 
er’s right to recover, from a tort-feasor, for medical 
treatment furnished to an injured employee who 

did not daim compensation.34 

The rule as to the effect of a settlement applies 
where a settlement is made without the requisite 
statutory consentis of the employerS^ or the insur- 
er.37 

Where the act provides that the making of a claim 
for compensation shall operate as an assignment, a 
settlement between the employee and the third per¬ 
son is a nuUity in so far as the employer or insur- 
er is concemed, where the employee has made a 

valid daim for compensation.38 

Under a statute requiring an employee to give 
the employer a notice of election to receive com¬ 


pensation or to proceed to recover damages against 
the tort-feasor, his release of the liability of the 
tort-feasor without having given such notice does 
not affect the right of the employer or insurer to 
recover from the tort-feasor.88 

The effectiveness of a settlement between the em¬ 
ployee and the third person has, however, been 
recognized^® where the required consent was ob- 
tained.^1 

Employee^s covenant not to sue. The view has 
been expressed that a covenant of an employee not 
to sue a third person does not deprive the employ- 
er^2 or the insurer^3 of any right of subrogation. 

Void or voidahle settlement. While a settlement 
between an employee and a third person without 
notice to the employer may be voidable at the elec¬ 
tion of the employer,it is not necessarily void,^5 
and the employee may not successfully assert the 
invalidity of the settlement where the resuit of in- 
validity would be injurious to the interests of the 
employer.^ 3 

Proceeds of settlement suhject to employe/s right 
to reimbursement. The employer’s right to reim¬ 
bursement may extend to the amount paid by the 
tort-feasor to the injured employee in voluntary 


West Texas Utilities Co„ 166 S.W. 
2d 718. 140 Tex. 67. 

Wls.—Doyle v. Teasdale» 67 N.W.2d 
381, 268 Wis. 328, 

71 C.J. p 1667 note 72. 

Zn G^orgla 

<1) Where employee received com¬ 
pensation for injuries resultlngr from 
negligrence of defendants. .insurer 
was entitled to sue defendants to re¬ 
cover compensation, notwithstanding: 
defendants had paid larver amount 
to employee in settlement of his 
claim against them. 

Ga.—General Acc., Flre & Life As- 
sur. Corp. v. John P. Klng Mfg. 
Co., 3 S.E.2d 841, 60 Ga.App. 281. 
(2) Einplbyer of injured employee 
and compensation insurer were not 
entitled to subrogation of employee's 
rights against tort-feasor, where em¬ 
ployee had received money from 
tort-feasor, not in payment of a le- 
gal liability resulting from an adju- 
dication in a lawsuit, but in a set¬ 
tlement with tort-feasor. 

Ga.—^Lumbermens Mut Casualty Co. 
V. Babb, 19 S.E.2d 660, 67 Ga.App. 
161. 

Ky.—Whitney v. Louisville & N. 
R. Co., 177 S.W-2d 139, 296 Ky. 
381., 

33. N.Y.-r^Jarka Corp. v. 'Fireman’s 
Fund Indem. Co., 142 N.T.S.2d 369, 
286 App.Div. 148, appeal denied 
145 N.Y.S.2d -813. 286 App.DiY. 


1003, appeal dismissed 181 K.E.2d 
908. 

34. N.T.—^Butchers* Mut, Casualty 
Co. of New York v. Emerald Cab 
Corp.,.19 N.Y.S.2d 686. 174 Misc. 1. 

Tenn,—^U. S. Pidelity & Guaranty 
Co. V. Union Ry. Co., 187 S.W.2d 
616, 182 Tenn. 412. 

71 C,J. p 1667 note 72 [c] (1). 

35. Dismlssal of aotloiL held not 
oompromlse 

If claimant was mentally and 
physically incapable of prosecuting 
her third-party action, and dismlssal 
of action for failure to prosecute 
was without her fault, dismissal was 
not **compromise,”- which envisages, 
a voluntary act, within statute re- 
aulring consent to compromise. 

N.Y.—^Husing V, MedicaJl Labora¬ 
tories, 185 N.Y.S.2d 157, 285 App. 
Dlv. 18. 

36. Conn.—^U. S. Pidelity & Guaran¬ 
ty Co. V. New York. N. H. & H. R. 
Co., 126 A. 876, 101 Conn. 200. 

71 C.J. p 1668 note 73. 

87. Tenn,—U, S, Fldellty & Guaran¬ 
ty Co. V. Blam, 278 S.W.2d 693, 198 
Tenn. 194, 

71.C.J,pl668 note 74. 

38. Wls.—Wisconsin Mutual Liabil¬ 
ity Co. V. Industrlal Commission, 
‘ 209 N.W. 697, 190 Wls. 698. 

71 aj. p 1568 hote U. 

^37 


36. Pia.—Sweat v. Allen, 200 So. 
348, 145 Fla 733. 

4a 111.—Chlcago Surface Lines v. 

Foster, 241 IlLApp. 49. 

71 aj. p 1568 note 76. 

Beoson for rule 

Since, where workman is injured 
by third person, there is but one 
cause of action against third person, 
when that is satisfled by execution 
of release by workman there is 
nothing to be assigned to employer 
or its insurer by operatlon of law. 
N.M.—White V. New Mexlco High- 
way Commission, 83 P.2d 467, 42 
N.M. 626. 

41. U.S.—^U. S. V. EHeln, C.CJLIowa 
163 F.2d 55. 

42. lowa—Renner v. Model Laun- 
dry, Cleaning & Dyeing Co., 184 N. 
W. 611, 191 lowa 1288. 

43. lowa—^Renner v. Model Laxm- 
dry, Cleaning Dyeing Co., supra 

44. Conn.—^Rosenbaum v. Hartford 
News Co., 103 A. 120, 92 Conn. 398, 
L.R.A.1918P 621. 

71 C.J. p 1568 note 80. 

45. Cal.—San Bemardino County v. 
State Industrlal Accident Commis¬ 
sion, 20 P.2d 678, 217 O. 618. 

46. Cal.—San Bemardino County v. 
State Industrlal Accident Cpnmils- 
sion, supra 

71 C.J. p 1568 note 82. 
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settlement of the employee^s claim before the tort- 
feasor^s liability has been ascertained by judgment>'^ 

Enjoining settlement; other remedies. Although 
there is authority to the effect that an employer may 
have the making of a settlement enjoined,^^ where 
the legal liability of the tort-feasor has not yet been 
established, the insurer which paid compensation 
to the employee is not entitled to enjoin the making 
of a voluntary settlement between the employee and 
the tort-feasor^^ to have a receiver appointed®® 
or to have any funds impounded.61 

§ 1008. Who Treated as Third Person or 
Person Other Than Employer 

Whether a person is to be treated as a third person, 
liabie to an employer or insurer in an action brought 
by either after injury to an empioyee, depends on the 
statute under which the action is brought. 

One who is not the immediate or direct employ¬ 
er, but who is, under the act, liabie for compensa¬ 
tion for an injury to, or the death of, an employee 
ordinarily is not liabie as a third person in an ac¬ 
tion for damages by the employer or insurer.52 

Under a particular statute, an employer may main- 
tain an action for injuiy to, or death of, an em¬ 
ployee against a third party who is under the com¬ 
pensation act,58 and only against such person,^^ 
or who might otherwise be under the act, but who 
has elected not to be bound by it;56 but such ac¬ 


tion may not be maintained against one who is ex- 
empt from the operation of the act®® 

A person who contracts with the employer of the* 
injured employee for the performance of certain 
Work by such employer has been regarded as a ‘'per¬ 
son other than the employer” against whom the in¬ 
surer could assert a claim,®*^ and the right of the 
insurer to recover from an independent contractor 
who has contracted to perform certain work for the 
employer, whose employee was injured has been 
recognized.^^ A third person against whom an em¬ 
ployer may bring an action need not be one par- 
ticipating in the original injury to the employee.®^ 

Fellow servant of injured employee and agent of 
employer. Under a provision of a statute subrogat- 
ing an employer to the rights of an injured em¬ 
ployee against a third person, who is liabie for such 
injury, a third person is one with whom the em¬ 
ployee does not have a master and servant relation- 
ship under the act®® Accordingly, an injured per¬ 
sonas coemployee, fellow servant, or foreman is a 
third person within the act.®l 

Where the compensation statute provides that 
while an employer*s compensation insurance re- 
mains in effect the employer or those conducting 
his business shall be liabie to the employee only 
for compensation, the term “other party,” in a pro¬ 
vision that the making of a claim for compensation 


47. Conn.—^Rosenbaum v. Hartford 
News Co., 103 A. 120. 92 Conn. 398. 
L.RJL1918F 621. 

48. Md.—Western Maryland Ry. Co. 
V. Employers* Liability Assur. Cor¬ 
poration. 161 A. 6. 163 Md. 97. 

71 C.J. p 1667 note 72 [a] (2). 

49. Ga.—U. S. Casualty Co. v. Wat- 
klns. 88 S.E.2d 20. 211 Ga. 619. fol- 
lowed in Pass v. Massachusetts 
Bonding & Ins. Co.. 88 S.E.2d 25. 
211 Oku 655. followed in Continental 
Cas. Co. V. Evans. 89 S.E.2d 591. 92 
Ga.App. 698, and not following 
Hartford Acc. & Indem. Co. v. Fi- 
delity & Cas. Co. of New York. 188 
S.E. 517. 183 Ga. 383. 

50. Gku—^U. S. Casualty Co. v. Wat- 
kins. 88 S.B.2d 20. 211 Ga. 619. fol¬ 
lowed in Pass v. Massachusetts 
Bonding: & Ins. Co.. 88 S.E.2d 25. 
211 Ga. 655, followed in Continental 
Cas. Co. V. Evans. 89 S.E.2d 591, 
92 Ga.App. 698. and not followinsr 
Hartford Acc. & Indezn. Co. v. Fi- 
delity & Cas. Co. of New York. 188 
S.E. 517. 183 Ga. 383. 

51. Ga.—U. S. Casualty Co. v. Wat- 
klns, 88 S.E.2d 20. 211 Ga. 619, fol¬ 
lowed in Pass V. Massachusetts 
Bondin^r & Ins. Co.. 88 S.E.2d 25. 
211 Ga. 655. followed in Continental 
Cas. Co. V. Evans. 89 S.E.2d 59!.. 


92 Ga.App. 598. and not followinsr 
Hartford Acc. & Indem. Co. v. Fi- 
dellty & Cas. Co. of New York, 188 
S.E. 517, 183 Ga. 383. 

52. Okl.—^New Amsterdam Casualty 
Co. V. Rinehart & Donovan Co.. 255 
P. 687, 124 Okl. 227. 

71 C.J. p 1668 note 85. 

Who liabie for injury to, or death of, 
employee as third person in srener- 
al see supra 9 985. 

Snboontractor; pxlnclpal contractor 
Subcontractor. or its insurer. which 
paid compensation for death of. or 
Injury to. its immediate employee 
was not entitled to exoneration from 
Principal contractor whose negll- 
grence allegedly caused death. 

U.S.—Standard Roofingr & Materlal 
Co. V. Chas. M. Duxmingr Const. 
Co.. C.A.OkL. 224 F.2d 449. 

Aetna Ca^. & Sur. Co. v. Man- 
ufacturers Cas. Ins. Co.. D.CLa.. 
140 F.Supp. 579. 

La.—Coal Operatores Ca^. Co. v. Fi- 
delity & Casualty Co. of New York, 
66 So.2d 852. 223 La. 794. 

Va.—Sykes v. Stone & Webster En- 
grineering Corp.. 41 S.E.2d 469. 186 
Va. 116. 

71 C.J. p 1568 note 85 [a]. 

53. 111.—^Rogrers v. Illinois Centrali 
R. Co., 210 IlLApp. 577, 

71 C.J. p 1569 note 86. 
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Bemedy not Umlted to one agrainst 
Immediate employer or snbcontrao» 
tor 

111.—^Baker & Conrad v. Chicago 
Heights Const Co., 4 N.B.2d 968.. 
364 111. 386. 

54. ni.—Agar Packing & Provision 
Co. V. Becker. 22 N.E.2d 447, 801 
IlLApp. 287. 

71 aj. p 1569 note 86. 

55. 111.—Agar Packing & Provision 
Co. V. Becker. supra, 

56. IlL—^Agar Packing & Provision 
Co. V. Becker, supra. 

57. Md.—State v. Chesapeake & Po- 
tomac Telephone Co. of Baltimore 
City, 160 A. 437, 162 Md. 572. 

71 aj. p 1669 note 87. 

58. U.S.—Standard Accident Ins. Co.. 
V. Pennsylvanla Car Co.. C.CA-Tex.. 
49 F.2d 73. 

Mich.—Utley. for Use and Benefit of 
Travelers Ins. Co. v. Taylor & Gas- 
kln, 9 N.W.2d 842, 305 Mich. 561. 

59. Mo.—Schumacher v. Leslie. 232r 
S.W.2d 913, 360 Mo. 1238. 

60. Mo.—Schumacher v. Leslie». 

supra. 

61. Mo.—Schuxnacher v. Leslie». 

supra. 



101 C.J.S. WORKMEN*S COMPENSATION §1008 


assigns any right to recover damages which the 
employee may have against any other party for his 
injury to the employer, refers exclusively to stran- 
gers, and does not refer to people conducting the 
employer^s business, such as coemployees or fellow 
servants of the injured employee.®2 

Under a statute assigning the rights of an injured 
employee against a wrongdoer, who is not in the 
same employ, to the employer, if the wrongdoer 
was in the same employ, the employer is not en- 
titled to recover in an action against him.®^ The 
term "in the same emplo/’ must be read in its set- 
ting in the statute,®^ and, even though the legislature 
did not intend to give the right of action to the em¬ 
ployer where the injury arose out of the exigencies 
of the undertaking upon which the employees were 
jointly engaged,®® the employees cannot be said to 
have been in the same employ where the injury 
arose from an act of frivolity when the employees 
were on the way to work.®® 

Liability insurer. A compensation insurer who 
has paid compensation is entitled to recover against 
the tort-feasor’s liability insurer, notwithstanding 
a provision in the liability policy excluding liability 
thereunder as to any obligation for which the in- 
sured thereunder, or any company as his insurer, 
might be held liable under the compensation law, 
since the insured’s liability arises from his wrong- 
ful act, the nature of which is not changed by its 
recognition in the compensation act,®^ 

In Massachusetts. Under statutory provisions re- 
quiring an insured general contractor, or an insured 
owner of the premises where work is done, to pay 
compensation for compensable injuries to employees 
of any contractor or subcontractor as though such 
contractor or subcontractor were the person insured 


under the act, one engaged in that common employ- 
ment as a contractor,®^ subcontractor,®^ or employee 
of the common emplcyer*^® cannot be a person other 
than the insured, and consequently is not liable in an 
action by the one liable to pay compensation; the 
Insurance of the general contractor or common em¬ 
ployer throws its shadow over the whole work,'^^ 
and covers and protects all employees engaged in 

the common employment.'^^ 

In the application of this rule, it is immaterial 
whether a subcontractor is also insured under the 
act;73 the essential thing in the application of the 
rule is the existence of a common employer who 
is an insured person under the act, and who is do- 
ing, or having done, work by contract in or about 
premises specified in the act, which work is part 
of, or a process in, the trade or business of the in¬ 
sured person on whose premises the work is being 
done.*^^ 

Where the general contractor is the common 
employer as to all parties involved in the action, 
and is insured, recovery may not be had against an 
employee of that common employer on the theory 
that, since the work was being done for the state, 
it was the common employer.'^^ 

A statutory provision allowing an insurer to en- 
force the common-law liability of a person other 
than the insured for injuries to an employee com- 
prehends a person, whether a contractor, subcon¬ 
tractor, or employee, who is not protected by the In¬ 
surance of the common employer.^® 

Where a worker is not an employee of a contrac¬ 
tor by dint of a contract of hire, he does not come 
within the orbit of common employment;^^ accord- 
ingly, the contractor, being a person other than the 


62. Va.—FelUsr v. Chalkley, 38 S.B. 
2d 73, 185 Va. 96. 

63. N.T.—City of New Tork v. Fus¬ 
co. 9 N.T.S.2d 911, 170 Misc. 564. 

64. N.T.—City of New Tork v. Fus¬ 
co, supra. 

65. N.T.—City of New Tork v. Fus¬ 
co, supra. 

66. N.T.—City of New Tork v. Fus¬ 
co, supra. 

67. Wis.—^Bmployers MuL Liability 
Ins. Co, V. De Bruln, 73 N.W.2d 
479, 271 Wis. 412. 

68. Masa—Clark v. M. W. Leahy 
Co., 16 N.E.2d 67, 300 Mass. 565. 

71 C.J. p 1668 note 85 £b] (1). 

69. Mass.—Clark v. M. W. Leahy 
Co., supra. 

71 C.J. p 1568 note 85 [b] (2). 

70. Mass.—Carlson v. Dowglelewicz, 
24 N.E.2d 538, 304 Mass. 560— 


Clark V. M. W. Leahy Co., 16 N. 
E.2d 57, 300 Mass. 565—^Bresnahan 
V. Barre, 190 N.E. 815, 286 Mass. 
593. 

71. Mass.—Clark v. M. W. Leahy 
Co., 16 N.B.2d 57, 300 Masa 565. 

72. Mass.—Clark v. M. W. Leahy 
Co., supra. 

73. Mass.—Carlson v. Dowgielewicz, 
24 N.E.2d 638, 304 Masa 560—Clark 
V. M. W. Leahy Co., 16 N.B.2d 67, 
300 Mass. 565. 

74. Mass.—^Meehan v. Gordon, 29 N. 
E.2d 769, 807 Mass. 59—Carlson v. 
Dowgielewicz, 24 N.E.2d 538, 304 
Mass. 660—Clark v. M. W. Leahy 
Co.. 16 N.E.2d 57, 300 Masa 665. 

Oeneral oontxaotor held common esu 
ployer 

Masa—Carlson v. Dowgielewicz, 24 
N.B.2d 538, 304 Masa 560. 
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76. Mass.—Carlson v. Dowgielewicz, 
supra. 

76. Mass.—^Bencivengo v. Walter C. 
Benson Co., 64 N.E.2d 918, 319 
Mass. 110. 

77. Mass.—^Meehan v. Gordon, 29 N. 
E.2d 759, 307 Mass. 59. 

Bealty owner^s employee held not 
oontzaotOT’8 employee 
Where general contractor install- 
ing vault and door in company'8 
premises req.uested that vault door 
be unlocked in order that door and 
frame could be set in proper man- 
ner, and company^s employee was 
directed by company to open door 
and was injured when door and 
frame feli upon him, company*s em¬ 
ployee did not become '^employee’* of 
general contractor. 

Mass.—^Meehan v. Gordon, supra. 
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employer, is liable to an insurer for compensation 
payments made to the injured employee.'^^ 

Also,-where the work being done, in the -course 
of which an employee of the owner of the premises 
is injured, is not a part of, or a process in, the busi- 
ness of the owner, but is ancillary to it, the con¬ 
tractor performing the work is a person other than 
the insured and is liable for the compensation 
paid.*^® 

§ 1009. Rights of Employer or Insurer 
Measured by Rights of Employee 
or Depehdents 

An employer or insurer to whom an employee’8 rlght 
of action against a third person passes standa In the 
positlon of the employee, and acquires oniy such rights 
against the third person as the employee had: 

The employer or insurer stands in the position 
of the employee, or of the personal representative or 
dependents of a deceased employee, under provi- 
sions of compensation acts for the subrogation of,^® 
assignment to,^! or enforcement of rights by,^^ 
the employer or insurer, and also under a conven- 
tional subrogation.85 

An employer occupies no better position than the 
employee would have occupied if he had sued.*^ 
The employer or insurer, to whom the employee^s 


cause of action is transferred, acquires such 
rights,86 and only such rights,86 against a third per¬ 
son as the injured employee or the dependents or 
personal representative of a deceased employee 
would have against the third person. 

Accordingly, where the right of the employee to 
receive compensation from his employer is the ex- 
clusive remedy against the employer, as considered 
supra § 918, after the compensation has been ac- 
cepted by an employee^s dependents, an insurer has 
no cause of action on which to proceed against the 
employer responsible for the death.87 However, 
the fact that the personal representative cannot re- 
cover both compensation under the statute and dam- 
ages from the tort-feasor does not affect the right 
of the person paying the compensation to maintain 
the action against the tort-feasor.88 

§ 1010. Liability of Third Person; Defenses 

a. In general 

b. Employee’s fault, contributory negli- 

gence, or assumption of risk 

c. Negligence, wrong, or estoppel of em¬ 

ployer 

a. In Q-eneral 

(1) General rules 


78. Mass.—^Meehan v. Gordon, 29 N. 
BM 759, 307 Mass. 59. 

79. Kass.—^Meehan v. Gordon, su¬ 
pra. 

80. U.S.—^Liberty Mut. Ins. Co. v. 
' Borsari Tank Corp., C.A.N.Y., 248 

F.2d 277. 

La.—Aetna Cas. & Sur. Co. v. Caze- 
bon, App., 11 So.2d 118. 

71 C.J. p 1669 note 92. 

81. K.Y.—Commissioners of State 
Ins. Fund v. Humm, 48 lT.Y.S.2d 
875, afflrxned 63 N.Y.S.2d 461, 269 
App.Div. 657, motlon dismlssed 61 
]Sr.B1.3d 782, 294 N.Y. 777. 

V€u—^U. S. Pidelity & Guaranty Co. v. 
Blue Blamond Coal Co., 170 S.E. 
728, 161 Va. 373. 

88. Mass.—^Fidelity & Casualty Co. 
of New York v. Huse & Carleton, 
172 N.E. 690, 272 Mass. 448, 72 A. 
L..R. 1143. 

Micb.—Utley, for XTse and Benefit of 
Travelers Ins. Co. v. Taylor & Gas- 
kin, 9 N.W.2d 842, 805 Mlcb. 661— 
Hekman Blscuit Co. v. Commercia! 
Credit Co., 289 N.W. 113, 291 Mich. 
156. 

Wis.—Eleason v. Western Cas. & Sur. 
Co., 36 N,W.2d 801, 264 Wls. 134 
—^London Guarantee & Acc. Co. v. 
Wisconsln Public Service Corp., 
279 N.W. 76, 228 Wis. 441, 

83. La.—^Metropolitan Casualty Ins. 


Co. of New York v. Bowdon, App., 
164 So. 464. 

84b Md.—State, for Use of Parks v. 

Insley, 29 A.2d 904, 181 Md. 347. 
85. U.S.—Liberty Mut. Ins. Co. v. 
Borsari Tank Corp., C.A.N.Y., 248 
F.2d 277—Jones v. Georgre F. Get- 
ty Oll Co., aC.A.N.M., 92 F.2d 266, 
certiorari denied Associated 
Indem. Corp. v. Georgre F. Getty 
Oll Co., 68 S.Ct. 644, 303 U.S. 644, 
82 LuBd. 1106. 

Conn.—Sta vola v. Palmer, 73 A2d 
831, 136 Conn. 670. 

Ga,—^Travelers Ins. Co. v. Georgia 
Power Co., 181 S.B. 111, 61 Ga.App. 
679. 

lowa.—^lowa Nat. Mut. Ins. Co. v. 
Chicago, B. & Q. R. Co., 68 N.W. 
2d 920, 246 lowa 971. 

La.—^Metropolitan Casualty Ins. Co. 
of New York v. Bowdon, 159 So. 
894, 181 La. 295. 

Mo.—Goldscbmidt v. Pevely Dairy 
Co., 111 S.W.2d 1, 341 Mo. 982. 
Tenn.—General Shale Products Corp. 

V. Beese for Use and Benefit of U. 
S. Fldelity & Guaranty Co., 245 S. 

W. 2d 788, 36 Tenn.App. 423. 
Wash.—State v. Starr, 62 P.2d 897, 

185 Wash. 18. 

71 C.J. p 1669 note 95. 

Vederal Xiongshoresiieii^B and Kaxbo* 
Workers’ Compensatioii Aot 
Pa.—Paxos V, Jarka Corporation, 171 
A, 468. 814 Pa. 148. 
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Blghts and remedies 
I^a.—^International Paper Co. v. Ar- 
kansas & L. M. By. Co., App., $6 
So.2d 769. 

88. U.S.—^Doleman v. Levlne, App. 

U. C., 55 S.Ct. 741, 296 U.S. 221, 79 
L.Ed. 1402. 

Liberty Mut Ins. Co. v. Borsari 
Tank Corp., C.A.N.Y., 248 F.2d 277. 
Mass.—Carlson v. Dowgielewicz, 24 
N.E.2d 538, 804 Mass. 560—Clark 

V. M. W. Leahy Co., 16 NJa3.2d 67, 
300 Mass. 666. 

N.J.—^U. S. Cas. Co. V. Hercules Pow- 
der Co., 72 A.2d 190, 4 N.J. 167. 

Prudential Ins. Co. of America v. 
Laval, 23 A2d 908, 131 N.JJBq. 23. 
71 C.J. p 1669 note 96. 

Federal Ijongshoremen’! and Haxbor 
Workers’ Compensation. Aot 
U.S.—^Hartford Acc. & Indem. Co. T. 
U. S., D.C.N.Y., 130 F.Supp. 839— 
Calif omia Cas. Indem, Bxchange v. 
U. S., D.aCal.. 74 F.Supp. 401, fol- 
lowed in 74 F.Supp. 411. 

87. U.S.—Continental Cas. Co. v* 
Thorden Line, aA.Va., 186 P.2d 
992. 

88. S.C.—^Puller V. Southern Elee. 
Service Co., 20 S.E.2d 707, 200 aa 
246. 
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(2) In action for amount of award to 
state officer where no person en- 
titled to compensation 

(1) General Rules 

A tort-feasoHs Mablllty for Injuries to an empfoyee, 
or for his death, In an action by the employer or Inaurer, 
depends on the tort-feasor^s llablllty to the employee or 
his dependents; such llablllty must be established by an 
action at law or an admission of llablllty, and a settie- 
ment between the tort-feasor and the employee may be 
Insufflclent. In the empioyer’s or inaureris action, the 
tort-feasor may Interpose whatever defense he has against 
the employee. 

In an action against the third-party tort-feasor 
by the person liable for the payment of compensa¬ 
tion, the test of the third personas liability is his 
liability to the injured employee or to his depend¬ 
ents an employer, or his insurer, has no cause of 
action against a tort-feasor unless the employee or 
his personal representative has a cause of action 
against such party.^® 

Under a statute subrogating an employer to the 
rights of a deceased employee’s dependents,^! or a 
statute assigning such rights to an insurer,where 
a dependent of a deceased employee has no cause 
of action under a wrongful dea^ statute against 
the person causing the death, the person who paid 
compensation cannot recover, from the person caus¬ 


ing the death, for the compensation paid to that de¬ 
pendent; under a statute giving an employer the 
right to recover compensation paid to a dependent 
from a person who was legally liable to the employee 
for damages, where this right is not in the nature 
of subrogation, as considered supra § 994(c), the 
employer may recover even though the dependent 
has no right of recovery on the employee’s cause 
of action.®3 

In view of the test of liability of the tort-feasor 
in an action by an employer or insurer, if the em¬ 
ployee,®* or the personal representative or depend¬ 
ents of a deceased employee,®5 could not recover, 
the employer or insurer is not entitied to recover. 
Thus, in order that an employer®® or his insurer®^ 
may be entitled to assert rights against a third per¬ 
son, the circumstances surrounding the injury to the 
employee must be such as to create liability of such 
third person, and it has been held, or recognized, 
that the third person is not liable in the absence of 
any actionable wrong on his part causing the in¬ 
jury to, or the death of, the employee.®® 

Although the liability of the third party need not 
be judicially established before an insurer is en¬ 
titled to assert its claim for subrogation,®® the lia¬ 
bility must be established either by an action at law^ 
or an admission of liability on the part of the third 


89. U.S.—Corpus jfiirls dted In Lib¬ 
erty Mut. Ins. Co. V. Borsari Tank 
Corp., aA,N.Y., 248 F.2d 277, 287. 

B. F. Biauserman Co., for Use 
and Benefit of Aetna Cas. & Sur. 
Co. V. U. S., D.aMich., X03 F.Supp. 
358. 

La.—^London Guarantee, etc., Ins. Co. 
V. Vlcksburgr, etc., B. Co., 95 So. 
771, 168 La. 287. 

Liberty Mut. Ins. Co. v. Ben- 
ton, App., 153 So. 479. 

Micb.—^Utley, for Use and Benefit of 
Travelers Ins. Co., v. Taylor & 
Gaskin, 9 N.W.2d 842, 805 Micb. 
661. 

71 C.J. p 1670 note 2. 

Who treated as third persons or per- 
sons other than employer see su¬ 
pra § 1008. 

Sole test 

U.S.—^Liberty Mut. Ins. Co. v. Bor¬ 
sari Tank Corp., C.A.N.T., 248 F. 
2d 277. 

90. U.S.—Jones v. Georgre F. Getty 
Oil Co., C.aA.N.M., 92 F.2d 266, 
certiorari denied Associated Indem. 
Corp. V. Georgre F. Getty Oil Co., 
68 S.Ct. 644. 803 US. 644, 82 L.Bd. 
1106. 

Conn.—Stavola v. Palmer, 78 A.2d 
831, 136 Conn. 6T0. 

N.J.—U. S. Cas. Co. V. Hercules Pow- 
der Co., 72 A.2d 190, 4 1T.J. 167. 
N.T.—Commissioners of State Ins. 


Fund V. Humm, 48 N.T.S.2d 876. 
afflrmed 53 K.Y.S.2d 461, 269 App. 
Div. 667, motion dlsmissed 61 N.E. 
2d 782, 294 N.Y. 777. 

91. U.S.—^Delaware Coach Co. v. 
Savagre, D.C.Del.^ 68 F.Supp. 176. 

DeL—Travelers Ins. Co. v. E. L Du 
Pont De Nemours & Co., 9 A.2d 
88, 1 Terry 285. 

92. N.Y.—^Liberty Mut, Ins. Co. v. 
Mueller, 278 N.Y.S. 140, 154 Mlsc. 
718, 

93. La.—^Board of Com’rs of Port of 
New Orleans v, City of New Or- 
leans By and Tbrougrh Public Belt 
R. Commlsslon, 65 So.2d 313, 223 
La. 199. 

94. 111,—Welntraub v. John B. Sex- 
ton & Co., 64 N.E.2d 236, 827 IlL 
App. 348. 

71 C.J. p 1670 note 3. 

96. Mass.—^Fidelity & Casualty Co. 
of New York v. Huse & Carleton, 
172 N.E. 690, 272 Mass. 448, 72 A. 
L.R. 1143. 

71 C.J. p 1670 note 4. 

'96. Ala.—Metropolitan Cas. Ins. Co. 
of New York v. Sloss-Sheffleld 
Steel & Iron Co., 3 So.2d 806, 241 
Ala. 646. 

111.—Weintraub v, John B. Sexton & 
Co., 64 N.E.2d 235, 327 IlLApp. 848. 
N.J.—Oorpns Juzis quoted at lengrth 
' ia Dugran Bros, of N. J. for Usej 
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and Benefit of Maryland Cas. Ca 
V. Robinson, 61 A.2d 218, 220, 139 
N.J.BQ. 318. 

71 C.J. p 1670 note 6. 

97. Ala.—^Metropolitan Caa Ins. Co. 
of New York v. Sloss-Sheflield 
Steel & Iron Co., 3 So.2d 806, 241 
Al€u 646. 

Del.—Travelers Ins. Co. v. B. I. Du 
Pont De Nemours & Co., 9 A.2d 
88, 1 Terry 286. 

La.—Aetna Cas. & Sur. Co. v. Caze- 
bon, App., 11 So.2d 118. 

71 C.J. p 1570 note 6. 

98. 111.—^Weintraub v. John B. Sex¬ 
ton & Co., 64 N.B.2d 235, 327 IIL 
App. 348. 

71 C.J. p 1670 note 7. 

Proximate oause 

Minn.—Carlson v. Minneapolls St. 
Ry. Co., 173 N.W. 406, 143 Miiin. 
129. 

99. Tex.—^Traders & General Ins. Co. 
V. West Texas Utilities Co., 166 
S.W.2d 713, 140 Tex. 67. 

1. Ga.—U. S. Casualty Co. v. Wat- 
klns, 88 S.B.2d 20, 211 Ga. 619, fol- 
lowed in Pass v. Massachusetts 
Bonding & Ina Co., 88 S.B.2d 26, 
211 Ga. 656, and Continental Cas. 
Co. V. Evans, 89 S.E.2d 691, 92 Ga. 
App^ 698. 

71 aJ. p 1670 note 9. . . . v 
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person.2 A settlement between the employee and 
a third person of a claim against the latter does 
not necessarily constitute an acknowledgment or 
admission,^ or an adjudication,^ of the liability of 
such third person, and the view has been expressed 
that it is not even evidence of legal liability.5 

In an action by or on behalf of the employer or 
insurer, the third person may interpose such de¬ 
fenses as he might interpose against the employee 
or against the personal representative of a deceased 
employee.® The fact that an insurer has filed a lien 
in an action by the employee against a tort-feasor 
other than the defendants in the instant action, ali 
«of whom may be liable for the injury, is no defense 
to an action by the insurer to recover compensation 
paid.*^ 

Also, where an employee^s cause of action is as- 
•signed to the state for the benefit of the state in- 
surance fund, the fund must be treated as any other 
Insurance carrier,® and its rights and obligations are 
treated as separate and apart from the state*s gen- 
eral liabilitiesaccordingly, the fund is entitled 
to the full benefit of the statutory assignment of the 
•cause of action to it, unimpaired by the resuit of 
any quarrel between the tort-feasor and the state 
arising out of the circumstances from which the 
•employee^s injuries resulted.^® 

A compensation insurer who has been subrogated 
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to the rights of an employer against a tort-feasor 
is not bound by any accord, settlement, and satis- 
faction between the employer and the tort-feasor, 
to which the insurer was not a party,ii and it can- 
not be used as a defense to an action by the in¬ 
surer against the tort-feasor.i2 

A subcontractor who has elected not to become 
subject to the compensation act cannot avoid lia¬ 
bility to the contractor for the amount of an award 
for funeral expenses of a deceased employee of the 
subcontractor, on the ground that the effect of re- 
covery by the contractor would be to subject the 
subcontractor to the provisions of the act even 
though he had not elected to become subject there- 
to, since, as a resuit of his voluntary acceptance of 
the contract, the burden of the statute is deemed 
to be voluntarily assumed as an incident to the 
contract^® 

The liability need not be the sole liability of the 
third person in order to permit a recovery by the 
employer or person called on to pay compensation,!^ 
and the liability includes liability for the acts of de- 
fendanfs employees.!® 

Action for medical expenses. A prior judgment 
for a defendant tort-feasor, in the employee’s action 
for personal injuries, is not res judicata in the em- 
ployer*s action for medical expenses incurred by 
it in the treatment of the employee, since the em- 


:2. lowa.—Southern Surety Co. of 
New York v. Chioago, R. I. & P. 
Ry. Co„ 246 N.W. 864, 216 lowa 
626. 

71 C.J. p 1570 note 9. 

‘Statute held to refer to suhrogatlon 
Pro‘^sion that, for subrogation 
purposes, any payment, by or on be¬ 
half of third party involved in In¬ 
jury of employee, to such employee, 
shall be consldered as having been 
80 paid as damages resulting from 
.and because Injury was caused un¬ 
der circumstances creating legal lia¬ 
bility against third party, refers to 
rights of subrogation. 
lowa.—American MuL Liability Ins. 
Co. v. State Auto. Ins. Ass’n, 72 
N.W.2d 88, 246 lowa 1294. 

3. lowa.—Corpus JTuxis dted Iu 
American Mut. Liability Ins. Co. 
V. State Auto. Ins. Ass*n, 72 N.W. 
2d 88, 91, 246 lowa 1294. 

Pa.—^Broderick v. Creat Lakes Cas. 

Co., 83 A2d 663, 162 Pa.Super. 449. 
'Tex.—Texas Employers' Ins. Ass’n. v. 
Fort Worth & D. C. Ry. Co., Clv. 
App., 181 S.W.2d 828. 

71 C.jr. p 1670 note 10. 

‘Effect on subroge6’s rights of set¬ 
tlement of employee’8 action see 
supra § 1007. 

•4* CaL—^Polk V. Garcla & Magglnl 
Co., 30 P.2d 616, 187 OA. 406. 


Conn.—^U. S. Pidelity & Guaranty 
Co. V. New York, N. H. & H. R. Co., 
126 A. 876, 101 Conn. 200. 

5. Conn.—^U. S. Fidelity & Guaranty 
Co. V. New York, N. H. & H. R. Co., 
supra. 

Pa«—^Broderlck v. Great Lakes Cas. 
Co., 33 A.2d 663, 162 Pa.Super. 449. 

6- XJ.S.—^Dierks v. Alaska Air Trans- 
port, D.C.Alask£L, 109 F.Supp. 696. 
Mich.—City of Grand Rapids v. 
Crocker, 189 N.W. 221, 219 Mich. 
178, 

71 C.J. p 1571 notes 13, 14. 

Right of third person to attack va- 
lidity of award or Judgment for 
compensation see supra § 998. 

7. N.Y.—Commissioners of State 
Ins. Fund v. Farrand Optlcal Co., 
68 N,Y.S,2d 817, 186 Misc. 976, af- 
flrmed 60 N.Y.S.2d 277, 270 App. 
Dlv. 806, reversed on other grounds 
68 N.E.2d 606, 296 N.Y. 498. 

8. N.Y.—Commissioners of State 
Ins. Fund v. Low, 138 N.T.S.2d 437, 
286 App.Dlv. 626, afflrmed 148 N. 
B.2d 136, 3 N.Y.2d 690, 170 N.Y.S. 
2d 796. 

Beasou for mls 

Statutory assignment of em- 
ployee*s cause of action against an- 
other than employer to state for ben¬ 
efit of state Insurance fund after ex- 
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piratlon of statutory time for com- 
mencement of action by employee 
carries to state merely In name what- 
ever cause of action employee might 
have had against such third party 
solely for benefit of fund, which is 
real owner of any such subrogated 
action. 

N.Y.—Commissioners of State Ina 
Fund V. Low, supra. 

9. N.Y.—Commissioners of State 
Ins. Fund v. Low, supra. 

10. N.Y.—Commissioners of State 
Ins. Fund v. Low, supra. 

11. N.C.—Hinson v. Davis, 17 S.B. 
2d 348, 220 N.C. 380. 

12. N.C.—^Hinson v. Davis, supra. 

13. Mich.—^Michigan Boiler & Sheet 
Iron Works, for Use and Benefit of 
American Mut. Liability Co. v. 
Dressler, 282 N.W. 222, 286 Mich. 
502. 

14. lowa.—^Fidelity Sc Casualty Co. 
V. Cedar Valley Electrio Co., 174 
N.W. 709, 187 lowa 1014. 

15. Mich.—Eber v. Bauer, 288 N.W. 
419, 262 Mich. 571. 

71 C.J. p 1671 note 17. 

Employee held to be in oourse of em- 
ploymeiLt 

Wash.—State v. Starr, 62 P.2d 897, 
185 Wash. 18. 
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ployee was never entitled to recover the cost of the 
medical expenses,^® 

Employer^s agreement to indemnify third per- 
son. The rights of an insurer are not necessarily 
defeated by the fact that the employer had agreed 
to indemnify the person who caused the injury to,^^ 
or the death of,i8 the employee. 

The fact that the eniployer was insured against 
loss occasioned by the pa)mient of compensation to 
an injured workman, as permitted by the compensa¬ 
tion act, does not bar the employer*s rights against 
a third person under the act;i9 and an insurer is 
not barred from bringing suit against a contractor 
by a provision in the contract with its insured re- 
quiring the latter to carry compensation insurance-^O 

Agreement imposing liahility for Insurance premi- 
ums on defendant third person, The fact that the 
employer and defendant had, prior to the death of an 
employee, entered into a contract pursuant to which 
defendant would ultimately pay the premiums for 
the Insurance of employees does not relieve defend¬ 
ant from liahility in an action by such employer or 
its insurer based on the employee^s injury or death.^l 

Action by employer for reimhursement against 
employee. In an action by an employer against an 
employee, who has recovered against a tort-feasor, 
for reimhursement of compensation paid, the em¬ 
ployee is not permitted to set up the defense that 
the jury in the suit against the tort-feasor had made 
a deduction in its verdict equal to the amount re- 
ceived by the employee as compensation,^^ 

(2) In Action for Amount of Award to 
State OflBicer Where No Person 
Entitled to Compensation 

Where an Insurer brings an action for the amount 


pald to a state offlcer In the absence of anyone entitled’ 
to compensation, even though the tort-feasor tiad settled' 
a prior action by the personal representative of the 
employee against him, he can Interpose any defense to 
the action which he has or ever had; but this Is not so 
where the prior action resulted In a Judgment against 
the tort-feasor. 

In the absence of any wrongdoing on the part 
of a third person, no recovery may be had in an ac¬ 
tion by an insurer to recover from the alleged' 
wrongdoer, pursuant to a provision of the act, the 
amount of an award paid to a state officer under a 
provision for such award where there is no person 
entitled to compensation for the death of an em¬ 
ployee and the view has been expressed, where 
the defendant settled a prior action against him by 
the personal representative of the deceased em¬ 
ployee in an action for the latteris death for an: 
amount in excess of the compensation payable, that 
defendant could avail himself of any defense which. 
he has or ever had,24 and that he may show, if he 
can, that there could ha ve been no recovery in such 
prior action.25 However, it has been held that, 
where there was a judgment for the personal rep¬ 
resentative in such prior action, such judgment is- 
binding on defendant in respect of its liahility in 
the action by insurer for the amount of the award. 
where the issues and burden of proof, as to such lia- 
bility, are the same in both actions.26 

b. Employee*s Pault, Contribntory Negligence,. 
or Assimiption of Bisk 

An employee’8 contributory negligence wlll defeat the 
action by his employer or its Insurer against the tort- 
feasor; but this Is not true of the employee’8 alleged < 
assum ption of risk. 

The contributory negligence of the employee will 
defeat the right of recovery against <Rie third-party* 
tort-feasor by the employer^^ or will defeat the right 


16. N.T.—U. S. Truckingr Corp. v. 
New Tork & Pennsylvanla Motor 
Express, Inc., 82 N.Y.S.2d 261, 177 
Misc. 377. 

17. Va.—ChesapeaJte & O. Ry. Co. v. 
Palmer, 140 S.E. 831, 149 Va. 560. 

71 aj. p 1571 note 18. 

18. Md.—State v. New Tork, P. & 
N. R. Co.. 118 A. 796, 141 Md. 306. 

71 C.J. p 1671 note 19. 

19. XT.S.—Otis Elevator Co. v. Miller 
& Paine, C.CA.Neb., 240 F. 876, 
163 C.CJL 302. 

71 C.J. p 1671 note 20. 

20. ir.S.— -XJ. S. Fldelity & Guaranty 
Co. V. U. S., D.C.N.T., 63 F.Supp. 
421, modlded on other grounds, C. 
C.A.. 152 P,2d 46. 

21. U.S.—^U. S, Fldelity & Guaranty 
Co. v. U. S., C.A.N.T., 162 F.2d 46. 

71 aj p 1571 note 21. 


22. Ga.—Williams Bros. Lumber Co. 
V. Meisel, 68 S.E.2d 884, 85 GaA.pp. 
72. 

23. N.T.—^Royal Indem. Co. v. Atchi- 
son, T. & S. P, Ry. Co., 70 N.T.S.2d 
697, 272 App.Div. 246, affirmed 76 
N.E.2d 631, 297 N.T. 619. 

Risrbt of person makiniT payment to 
malntaln action see supra S 986. 

24. N.T.—^Phoenix Indemnity Co. v. 
Staten Island Rapld Transit R. Co.. 
167 N.B. 194, 251 N.T. 127, afflrmed 
60 S.Ct. 242, 281 U.S. 98, 74 L..Ed. 
726. 

Commlssioners of State Ins. 
Fund v. Consolidated Edison Co., 
161 N.T.S.2d 216, 2 Misc.2d 410— 
Commlssioners of State Ins. Fund 
V. H. L. & P. McBride, Inc., 90 N. 
T.S.2d 416, 196 Mlsc. 362—Employ- 
ers Mut. Llabllity Ins. Co. of Wls. 
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V. Reflned Syrups Sales Corp., 63- 
N.T.S.2d 836, 184 Misc. 94L 

25. N.T.—^Phoenix Indemnity Co. v.. 
Staten Island Rapld Transit R. Co., 
167 N.E. 194, 261 N.T. 127, afflrmed 
60 S.Ct. 242, 281 U.S. 98, 74 LJBd. 
726. 

23. N.T.—^Travelers Ins. Co. 

Stieglitz, 30 N.T.S.2d 306. 

71 C.jr. p 1671 note 24. 

Testing of validity of award to em¬ 
ployee by tort-feasor In action. 
against him see supra $ 998. 

27. Md.—State, for Use of Parks, v.. 

Insley, 29 A.2d 904, 181 Md. 347. 
Mlch.—Lather, for Use and Benefit, 
of Employers Mut. Cas. Co. v.. 
Mlchlgan Public Service Co., 52 N. 

W. 2d 661, 832 Mlch. 683—Currier- 
Lumber Co. v. Van Every, 20 N.W. 
2d 241, 312 Mlch. 876—Postal Teie— 



101 C.J.S. 


§ 1010 WORKMEN’S COMPENSATION 


of recovery against the third-party tort-feasor by the 
insurer.28 General rules as to what constitutes con- 
txibutory negligence, considered in Negligence §§ 
116-173, apply in actions by an employer or insurer 
against a tort-feasor.2 9 

AssumpHon of risk. The view has been taken 
that a third person may not defeat liability to an 
employer^® or insurer^i on the alleged ground that 
the employee had assumed the risk. 

Fault of employee. An insurer cannot recover if 
the employee was at fault in being injured, even 
though the defendant was not justified in injur- 
it^ him.22 

Aetion for mediccd expenses, The legislature, 
it has been held, did not intend to permit an em¬ 
ployee by any act of his own to foreclose any ad- 
ditional rights the employer may have against the 
tort-feasor for medical expenses paid by reason of 
the employee’s injuries.29 

Aetion for amount of award to state officer where 


no person entitled to compensation. In an action 
by an insurer to recover from the alleged wrongdoer 
the amount of awards paid to a state officer, pursu- 
ant to the act where there is no person entitied to 
compensation, a judgment for plaintiff in a prior 
action by the personal representative of the deceased 
employee for the latteris death has been regarded 
as binding on defendant as to the contributory neg¬ 
ligence of the deceased employee where the burden 
of proof as to the defense of contributory negli¬ 
gence is the same in both actions.94 

c. Hegligence, Wrong, or Estoppel of Employer 

Authorities differ as to whether an employer or In¬ 
surer Is barred from recovery against a tort-feasor, for 
Injuries to an employee, by the employer's contributory 
negligence. 

The right of an employer^s or insurer^® to assert 
rights against a third person has been recognized 
even where the injury or death of the employee is 
the resuit of the joint and concurrent negligence of 
the employer and the third person. Also, the view 


^ph Cable Co. v. Carpenter, 243 
N.W. 19, 268 Mlch. 370. 

—Oorpus «Tmls dted Ia Lovetts 

V. Lloyd, 73 S.B.2d 886, 891, 236 
N.C. 663. 

71 C.J. p 1571 note 26. 

28 . XJ.S.—American Cas. Co. of 
Keadingr, Pa. v. South Carolina Gas 
Co., D,C.S.C., 124 F.Supp. 30—Fire- 
man’s Fund Indem, Co. v. U. S.,. D. 
C.Fla., 110 F.Supp. 937, applying 
federal longshoremen’s compensa¬ 
tion act, affirmed, CA-, 211 F.2d 
733, certiorari denied 76 S.Ct. 79, 
348 U.S. 865, 99 L-Ed, 673—B. F. 
Hauserman Co., for Use and Bene¬ 
fit of Aetna Cas. & Sur. Co. v. U. 
S., D.aMich., 103 F.Supp. 868. 

La.—Duke v. Dixie Bldgr. Material 
Co., App., 23 So.2d 822. 

]^ich.—^Lather, for Use and Benefit 
of Bmployers Mut Cas. Co.' v. 
Michigan Public Service Co., 52 N. 

W. 2d 551, 332 Mich. 683. 

Minn.— Hartford Acc. & IndenaL Co. v. 

Schutt Realty Co., 297 N.W. 718, 
210 Minn. 235. 

N.T.—Utica Mut Ins. Co. v. Amster- 
dam Color Works, 131 N’.T.S.2d 782, 
284 App.Div."S76, aflarmed 125 N.B. 
2d 871, 308 N.Y, 816. 

—Corpus Juris oited tu Lovette 
V. Lloyd, 73 S.B.2d 886, 891, 236 N. 
r» 

71 C.J. P 1671 note 27. 

29. N.T.—Utica Mut Ins. Co. v. Am- 
sterdam Color Works, 131 N.T.S.2d 
782, 284 App.Div. 376, affirmed 126 
N.B.2d 871, 308 N.T. 816. 

71 C.J. p 1572 note 29. 

Xiast dsar ohanoe 

Xj.s.^Runnels v. City of Douglas, 
Aiaska, D.CAlaska, 124 F.Supp. 
65 ?: 

71 C.J. p 1572 note 29 ta]. 


Fsilure to anticipate aiiother’8 negli- 
ganoe 

Failure of employee to anticipate 
negligence of operator of truck was 
not negligence. 

Md.—Foreman Co. v. Williams, to 
Use of Mayor and City Council of 
Baltimore, 188 A. 26, 171 Md. 66. 
Zmputed uegligenoe of fOUow sodqu 
ployee 

In action by employer against Cor¬ 
poration and driver of its statlon 
wagon for injuries sustained by em- 
ployees in collision between employ- 
er*s truck, in which employees were 
riding, and station wagon, alleged 
negligence of employee, who was 
driving truck, was not to be imputed 
to other employees. 

Wls.—^Wisconsin Power & Light Co. 

V. Dean, 81 N.W.2d 486, 276 Wis. 
286. 

30. Mlch.—Golden & Boter Transfer 
Co. V. Brown & Sehler Co., 177 N. 

W. 202, 209 Mich. 608. 

71 C.J. p 1572 note 80. 

31. N.T.—Liberty Mut Ins. Co. v. 
White^ 233 N.T.S. 619, 133 Misc. 
847. 

71 C.J. p 1672 note 81. 

32. La.— MtD& Cas. & Si^. Co. v. 
Cazebon, App., 11 So.2d 118. 

33. N.T.—^U. S. Trucking Corp. v. 
New York & Pennsylvanla Motor 
Bxpress, 82 N.Y.S.2d 261, 177 Misc. 
877. 

34. N.Y.—Liberty Mut Life Ins. Co. 
V. George Colon & Co., Inc., 183 
N.B. 506, 260 N.Y. 306. 

71 aj. p 1672 note 32. 

35. U.S.—KitUeson v. American 

Plst. Tei. Co., D.CJowa, 81 F.Supp. 
26. 

Ga.—Williams Bros. Lumber Co. v. 
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Melsel, 68 S.B.2d 884, 86 Ga.App. 
72. 

Tex.—Johnson v. Wllloughby, Civ. 

App., 183 S.W.2d 201, error refused. 
71 C.J. p 1572 note 33. 

m. 

(1) The rule of the text has been 
followed. 

U.S.—^B. P. Hauserman Co., for Use 
and Benefit of Aetna Cas. & Sur. 
Co. V. U. S., D.CMich., 103 F.Supp. 
858. 

Mlch.—^Utley, for Use and Benefit of 
Travelers Ins. Co. v. Taylor & Gas- 
kln, 9 N.W.2d 842, 805 Mich. 561. 

(2) Contributory negligence of em¬ 
ployee driving automoblle, under rule 
of imputed negligence, barred recov¬ 
ery against third persons allegedly 
responslble for collision causing 
death of another employee who was 
riding in automobila 

Mich.—Hekman Biscult Co. v. Com- 
merclal Credit Ca, 289 N.W. 113, 
291 Mich. 156. 

30. U.S.—United Gas Corp. v. Gull- 
lory, C.A:La., 206 P.2d 49, rehear- 
ing denied 207 F.2d 808. 

Ctt v. p. S.‘ Payne Co., D.GConn., 
112 F.Supp. 526, affirmed 208 F.2d 
856. 

Ga-—^Williams Bros. Lumber Co. v. 
Melsel, 68 S.B.2d 384, 85 Ga-App. 
72. 

lowa.—^Fldellty & Casualty Co. v. Ce¬ 
dar Valley Blectric Co., 174 N.W. 
709, 187 lowa 1014. 

Tex.—^Johnson v. Wllloughby, Civ. 
App., 183 S.W.2d 201, error refused. 

Contxihutoxy negligence of f^ow 
ssnployee 

U.S.—^Baker v. Traders & General 
Ins. Co.. CAuOkL, 199 F.2d 289. 
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has been expressed that the contributory negligence 
o£ thc employer is not a defense to an action by 
him^" or his insurer;38 and this is so irrespec- 
tive of which party commences and maintains the 
action, as long as the beneficiaries of the compen- 
sation award have any real interest in the proceeds 
of a judgment against the tort-feasor.39 

Under some acts, however, an employer who is 
a joint wrongdoer with the person whom it is sought 
to hold liable cannot recover compensation paid,^® 
and the defense of the employer’s contributory neg¬ 
ligence is available to the defendant third person 
in an action by, or for the benefit of, the employ- 

cr^i or insurer.^2 

§ 1011, Assignment of Cause of Action as 
Condition Precedent to Award of 
Compensation 

Under a provislon that an employee, or his depend¬ 
ente, seeking compensation, shall assign any cause of ac- 


tfon against the tort-feasor to the person paylng com¬ 
pensation, they are not entitled to compensation In the 
absence of such assignment. 

Under a provision that no compensation shall be 
granted unless the injured employee or the depend- 
ents of a deceased employee shall assign any cause 
of action against a person responsible for, or caus- 
ing, the injury to the person paying compensation, 
an injured employee^^ or the dependents of a de¬ 
ceased employee^^ are not entitled to compensation 
in the absence of an assignment. The fact that the 
cause of action is made assignable does not make a 
cause of action so assigned a liability created by 
statute 5 the oniy effect of the assignment is to 
transfer to the assignee the right to maintain the 
action.'*® 

Sufficiency of assignment The fact that there 
are inconsistencies in different parts of an assign¬ 
ment as to whom the assignment is intended to run 
does not necessarily render the assignment a nullity 


37. IT.S.—^Marciniak v. Pennsylvania 

R. Co., D.*C-Del., 162 F.Supp. 89. 

Ho.—Corpus Juris clted in Llddle v. 

CtJllIns Construction Company, 283 

S. W.2d 474. 478. 

71 C.X p 1672 note 36. 

38. U.S.—^MarciniaJk v, Pennsylvania 
R. Co., D.C.DeL, 162 P.Supp. 89. 

Zn ITew Tork 

(1) The rule of the text has been 
followed. 

N.Y.—Employers Mut. Liability Ins. 
Co. of Wls. V. Refined Syrups Sales 
Corp., 63 N’.T.S.2d 836, 184 Mlsc. 
941. 

(2) Where employee’s death was 
centributed to by negrligence of fel- 
low employea compensation Insurer 
cannot recover amount thereof from 
third-party tort-feasor, since it has 
no Independent cause of action. sep- 
arable from employer. against third 
party, but carrier^s rights are deriva¬ 
tive and must be limited at source. 
N.T.—In re Wales* Estate, 36 N.T.S. 

2d 643. 178 Misc. 936. 

<3) Where fault of employer and 
third party is Joint and injury re- 
sults to employee, no right of con- 
tribution exlsts vrhen employer set- 
tles compensation claim and third 
party defendant is relieved of liabil¬ 
ity, not by reason of compensation 
law, but because there is no right 
of contribution as between Joint tort- 
feasors. 

N.Y.—Cardinal v. State, 102 N‘.Y.S.2d 
896, 200 Misc. 674, modUled on oth- 
er grounds 109 N.Y.S.2d 818, 279 
App.Div. 326, modifled on other 
grounds 107 N.B.2d 669, 304 N.T. 
400, motlon denied 108 N.E.2d 400, 
804 N.Y. 732, and 109 N.B.2d 886, 
804 N.Y. 876. certiorari denied 
State of New York v. Cardinal, 78 
101 C.J.S.—36 


S.Ct. 729, 345 IT.S. 913. 97 L.Bd. 
1361. 

39. Mlnn.—^Nyquist v. Batcher, 51 
N.W.2d 666, 235 Minn. 491. 

40. 111.—Hulke V. International Mfg. 
Co., 142 N.E.2d 717. 14 Ill.App.2d 
6—Alalmo v. Du Pont, 136 NJBi.2d 
542, 11 Ill.App.2d 238. 

71 C.J. p 1678 note 36. 

41. N.C.—Coipus Juris eited lu 
Hunsucker v. High Point Bending 
& Chair Co., 76 S.B.2d 768, 773, 287 
N.C. 659—^Bsslck v. City of Lex- 
ington, 65 S.E.2d 220, 283 N.a 600 
—^Essick V. City of Lexington, 60 
S.B.2d 106, 232 N.C. 200. 

71 C.J. p 1573 notes 87. 38. 

Employer^s ‘^iudependaut uegli- 
genoe,” barring pro tanto recovery of 
compensation paid, or payable, to 
injured employee by employer or In¬ 
surance carrier from third party 
whose negligence concurred with that 
of employer to cause injury, denotes 
employer^s negligence other than that 
imputable to him under respondeat 
superior doctrine because of injured 
employee's acts or omissions. 

N.C.—Lovette v. Lloyd, 73 S.B.2d 886, 
236 N.C. 663—^Poindexter v. John¬ 
son Motor Lines, Inc., 69 S.E.2d 

495, 286 N.C. 286. 

42. U.S.—American Cas. Co. of 

Reading, Pa. v. South Carolina Gas 
Co., D.aS.C., 124 P.Supp. 80. 

N.C.—Lovette v. Lloyd, 73 S.B.2d 886, 
236 N.C. 663—^Poindexter v. John¬ 
son Motor Lines, Inc., 69 SJE3.2d 

496, 285 N.C, 286—Bssick v. City of 
Lexingrton. 66 S.E.2d 220, 233 N.C. 
600—^Eledge v. Carolina Power & 
Light Co., 56 S.B.2d 179, 230 N.a 
684, rehearing denied 57 S.E.2d 306, 
231 N.C. 787, 

71 aJ. p 1678 note 89. 
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Negligence of other employee 
U.S.—^Aetna Cas. & Sur. Co. v. Mfgs. 
Cas. Ina Co., D.C.La., 140 F.Supp. 
679. 

Ooutraetual liability of onployex 
Where contract between stevedor- 
ing company and govemment provld- 
ed that compensation and publie lia¬ 
bility Insurance rates were included 
in rates specifled, and that ali lia¬ 
bility for damage or injury to per¬ 
son or property resulting from per- 
formance of contract was assumed 
by stevedoring company, and It was 
responsible for negligence of Its em- 
ployees in connection with death of 
one stevedore and injuries to others 
from falllng hatch, it was responsi¬ 
ble for damages as resuit of such in¬ 
juries, and its Insurer was not enti¬ 
tled to recover compensation pay- 
ments made. 

U*S.—^Flreman’s Fund Indem. Co. v. 
U. S., D.aFla., 110 P.Supp. 937, 
afflrmed, C.A., 211 F.2d 773, certio¬ 
rari denied 75 S.Ct. 79, 348 U.S. 855, 
99 L.Bd. 673. 

48. Utah.—^Industrlal Commisslon 
of Utah V. Wasatch Grading Co., 
14 P.2d 983, 80 Utah 223. 
Conditlons precedent to proceedings 
for compensation see supra § 416. 

44. Utah,—Robinson v. Industiial 
Commisslon, 269 P. 613, 72 Utah 
203. 

46. Utah.—Salt Lake City v, Indus- 
trial Commisslon, 17 P.2d 239, 81 
Utah 218. 

4^ Utah.—Salt Lake City v. Indi^;- 
trial Commisslon, supra. \ . 

Effect of assignment on 
right of action generally see mk^ 
pra 9 995. 
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where it is apparent that the employee intended to 
assign the cause of action to the person who is lia- 
ble for the payment of compensation.^*^ The widow 
of a deceased employee who duly assigns her cause 
of action against a third person is not required al¬ 
so to procure the assignment of the cause of action 
of a minor child against such third person, in order 

to entitle the widow to compensation.^8 


101 C.J.S. 

W(Uver of right fo assignment and excuse for 
delay. Since the provision as to assignment is in¬ 
tended for the benefit of the person liable for the 
payment of compensation,^^ he may waive the right 
to an assignment.®® In the absence of a request 
that the employee’s cause of action against a third 
person wrongdoer be assigned, the employer cannot 
complain because the cause of action was not as¬ 
signed at an earlier date.®^ 


d. Actions and Proceedings 


§ 1012, Nature and Form of Action 

Although an action by an employee against a thlrd- 
person wrongdoer is one In tort and usually regarded as 
a common-Iaw action, the rights of action acquired by 
employers or their Insurers are statutory and as a gen- 
eral rule are based elther in tort for personal fnjury or 
death, or on an obligatlon to reimburse or Indemnify such 
employer or Insurer, rather than on an impiied contract. 

An action by an employee against a person other 
than the employer is one in tort,®2 and usually is 
regarded as a common-law action.®^ Although it 
has been held that the cause of action accruing to an 
employee and a compensation insurer is single and 
joint, not severable,®^ and that the policy of the law 
is against splitting a cause of action,®® the insti- 


tution of an independent action arising out of inci- 
dental matter respecting indemnity and rights of 
subrogation has been said to be contemplated by the 
compensation act.®® 

Action by or on behalf of employer or insurer, 
Rights of actions acquired by or on behalf of an 
employer or insurer under statutory provisions of 
the general type here considered are usually regard¬ 
ed as merely the right of action of the injured em¬ 
ployee or his dependents against the wrongdoer, 
trans ferred to the employer or insurer as discussed 
supra § 995. Usually the right is not one based- on 
impiied contract,®^ but is an action in tort,®® for 


47. TJtali.—Salt Lake City v. Indus- 
trlal Oommisslon, supra. 

48. Utah.—^Brainard’s Cottonwood 

Dairy v. Industrial Commission, 14 
P.2d 212, 80 XJtah 169. 

71 C.J. p 1673 note 47. 

49. XJtah.—Salt Liake City v. Indus¬ 
trial Commission, 17 P.2d 239, 81 
XJtah 213. 

Eftect of fallure to make assignment 
on rights of person making assign¬ 
ment see supra § 1002. 

50. XJtah.—Salt Lahe City v. Indus¬ 
trial Commission, supra. 

Estoppel to resist payment see su¬ 
pra § 401 a. 

51. XJtah.—Salt Lake City v. Indus¬ 
trial Commission, supra. 

52. Conn.—^Duflfy v. J. W. Bishop 
Co., 122 A. 121, 99 Conn. 573. 

Acceptance of compensation as de¬ 
fense see supra §§ 987, 988. 

Necessity of employee*s making for- 
mal election to bring action as con- 
dition precedent see supra § 991. 

63. XJ.S.—^Hudson v. Moonier, C.<1A. 
Mo., 94 P.2d 132, reversed on other 
grounds 58 S.Ct 964, 304 U.S. 397, 

82 L.Ed. 1422, mandate conformed 
to, C.C.A., 102 P.2d 96, certiorari 
denied 69 S.Ct. 1037, 307 U.S. 639, 

83 L.Ed. 1620, and Fltch v. Moon¬ 
ier; 59 S.Ct. 1037, 807 U.S. 689, 83 
L.Ed. 1620, and Fltch v. Moonier, 
69 S.Ct. 1087, 307 U.S. 639, 83 L. 
Ed. 1520. 


Hutto V. Benson, D.C.Tenn., 110 
F.Supp. 866, reversed on other 
grounds, CA., 212 P.2d 349, certio¬ 
rari denied Benson v. Hutto, 75 S. 
Ct 62, 348 U.S. 831, 99 L.Ed. 666. 
71 C.J. p 1673 note 66. 

54. Mo.—Giambelluca v. Thompson, 
General Acc. Flre & Life Assur. 
Corp.. Intervenor, 283 S.W.2d 531. 

55. Separate suits held not maln*. 
taixLable 

Dependents of state hlghway con- 
struction contractor*s employee, fa- 
tally injured when struck by sub- 
contractoi^s truck, and such employ¬ 
er or its asslgnee, could not bring 
separate suits against subcontractor 
for employee*s death and amount of 
claim under compensation act for 
compensation therefor. 

Pa.—^Pennsylvania Turnpike Com¬ 
mission, to Use of Albright, v. U. 
S. Fldellty & Guaranty Co., 23 A. 
2d 416, 343 Pa. 543. 

68, Kan.—Attebery v. Griffln Const. 
Co., 312 P.2d 698, 181 Kan. 460. 

67. Ind.—^Employers’ Llability 

Assur. Corporation v. Indianapolis 
& Cincinnati Traction Co., 144 N. 
E. 615, 196 Ind. 91. 

71 C.J. p 1674 note 67. 

Breaoh of warxanty 

(1) Where impiied warranty of flt- 
ness aroae when powder company 
sold fuse to iron company and fuse 
was allegedly Improperly made and 
caused premature explosion when 
used by employees of iron company, 
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causing injury to such employees, 
and compensation insurer of iron 
company paid compensation claims 
and became subrogated, under policy, 
to rights of iron company against 
powder company, insurer could not 
maintain action against powder com¬ 
pany ex contractu for breach of such 
impiied warranty, including in dam- 
ages the compensation pasrments 
made to injured employees. 

—^tJ. S. Cas. Co. V. Hercules 
Powder Co., 72 A.2d 190, 4 N.J. 
157. 

(2) A corporate employer, faillng 
to bring itself within provisions of 
workmen's compensation act pre- 
scribing conditlons and procedures 
on and by which employer may se¬ 
cure reimbursement of compensation 
paid Injured employee from third 
person or Corporation liable to em¬ 
ployee for injury, could not recov- 
er amount of compensation award- 
ed under such act to its employee, 
Injured by fall when rung of ladder 
belng used by hlm broke, from man- 
ufacturer and seller of ladder as 
damages for breach of warranty of 
fltness thereof for its intended pur- 
pose. 

N.J.—General Home Imp. Co. v. 
American Ladder Co., 66 A.2d 116, 
26 N.J.Misc. 24. 

58. U.S.—^U. S. Fldellty & Guaran¬ 
ty Co. V. U. S., C.CJLN.T., 162 P. 
2d 46. 

BCartford Acc. St Indem. Co. v. 
U. S., D.CN.T., 130 F.Supp. 839— 



WORKMEN»S COMPENSATION § 1012 


101 C.J.S. 

personal injury or death,®® or it may be considered 
as an action for the recovery of a penalty.®® 

Under some acts, however, the action is not re- 
garded as merely an action for personal injuries 
but as one based on an obligation imposed on de¬ 
fendant third person by the act to reimburse the 
employer or insurer for a property injury.®^ In 
some jurisdictions an employer who has paid com- 
pensation to an injured employee has an action ex 
delicto against the person whose negligence caused 
the injury under the provision of the compensation 
act for the subrogation of an employer who has 
paid compensation to the rights of insurer against 
the person liable for the injury, and also an action 
against such person for indemnification, as upon an 
implied or quasi contract for reimbursement for 


money which the employer was compelled to pay 
because of the default of such person.®^ 

Notwithstanding the applicable statute provides 
for subrogation of the employer or insurer, the right 
of action is not an equitable one,®® and even where 
the provision for subrogation is construed not as 
effecting an assignment to the employer but as the 
equivalent of a subrogation in equity, as discussed 
supra § 994, the necessity for bringing an action 
at law against the third person,®^ in Hie name of the 
employee, as discussed infra § 1017, has been assert- 
ed. There is, however, authority for the view 
that, if the compensation act of one state gives the 
employer or insurer the right to reimbursement out 
of a recovery by the injured employee from a third 
person, a court of equity in another state in which 
the judgment against the third person is recovered 


Dierks v. Alaska Air Transport, D. 
C.Alaska, 109 F.Supp. 696. 

N.X—^U. S. Cas. Co. V. Hercules 
Powder Co., 72 A.2d 190, 4 N.J. 
167. 

Tenn.—J. F. Elklns Const. Co. v. 
Naill Bros., 76 S.W.2d 326, 168 
Tenn. 166, 96 A.Ii.R. 1429. 

71 C.J. p 1674 note 68. 

Paxtlciilar statutas oonstmed 

(1) Where insured employer, which 
has been reimbursed by workmen’s 
compensation Insurer for payment to 
employee injured by third person*s 
neslisence, assigns its claim to in¬ 
surer, insurer can enforce employ- 
er*s right of action, which right of 
action needs no privity of contract 
with third-party tort-feasor, since it 
is created by statute. 

U.S.—Haslam v. TraUways of New 
England, D.C.Conn., 69 F.Supp. 441. 

(2) Since employer^s right of ac¬ 
tion for reimbursement of amount of 
compensation, paid injured employee 
under workmen*s compensation act, 
from third person liable to employee 
for injury, is statutory, require- 
ments of statute must be strictly 
met 

N.J.—General Home Imp. Co. v. 
American Ladder Co., 66 A.2d 116, 
26 N.J.Misc. 24. 

(3) Provision of workmen*s com¬ 
pensation act as to enforcement of 
negligent party^s liability for result- 
Ing injuries to another’s employee 
contemplates that action by employ- 
•er, his Insurance carrier, or em¬ 
ployee against such party shall be 
tried on its merlts as action in tort. 
N.C.—liovette v. Lloyd, 78 S.E.2d 

886, 236 N.C. 663. 

58. U.S.—Standard Accident Ins. Co. 
V. Pennsylvania Car Co., C.C.A. 
Tex., 63 F.2d 444. 

71 C,J. p 1674 note 69. 


60. Money paid to state fnnds I 

Action by workmen's compensation 
Insurance carrier, which, incident to 
death of employee resulting from 
employment connected injury, has 
paid money into certain funds, 
against tort-feasor who caused 
death, is one for recovery of penalty 
for benefit of all injured workmen 
who come within class designated 
by and within relevant provisions 
of workmen*s compensation law. 

N.T.—Application of Grasso’s Bstate, 
148 N.T.S,2d 850, 1 Misc.2d 704. 

61. U.S.—Milan v. Kausch, C.A. 
Mich., 194 F.2d 263. 

State Compensation Ins. Fund v. 
Proctor & Schwartz, D.C.Pa., 102 
F.Supp. 461, applying California 
law. 

Cal.—Dodds v. Stellar, 183 P.2d 658, 
30 C.2d 496. 

71 C.J, p 1574 note 60. 

«Compensation xecotipmeBt suit” 
Suits in which a compensation in¬ 
surer seeks to recoup itself for ben- 
efits paid an injured employee out of 
damages recovered from negligent 
third persons should be referred to 
as “compensation recoupment suits.*’ 
Tex.—^Myers v, Thomas, 186 S.W.2d 
811, 143 Tex. 502. 

Bight to Indemnity and enfozoement 
thereof 

(1) Helatlonship between employer 
who was paying workmen’s compen¬ 
sation to injured employee and third- 
party tort-feasor whose negligence 
caused injury is that of indemnitee 
and indenmitor in which a liability 
over is placed upon tort-feasor. 
Mich.—Bay State Milllng Co. for 

Use and Benefit of Hartford Acc. & 
Indem. Co. v. Izak, 17 N.W.2d 769, 
310 Mich. 601. 

(2) Xiiabillty of contractor or sub- 
contractor, not subject to compen¬ 
sation act, to indemnify prtnclpal un¬ 
der indemnification provisions of the 
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act rests primarlly on contract, 
whereas liability of third person neg- 
ligently causing injury under sub¬ 
rogation provisions of the act is not 
based on contractual relationship, 
but right to indemnity may be en- 
forced by action in assumpsit to re- 
cover amount paid. 

Mich.—Currier Lumber Co. v. Van 
Every, 20 N.W.2d 241, 312 Mich. 
376. 

(3) The form of action which an 
employer is authorized to maintain 
under statute vesting him wlth a 
cause of action to recover siuns paid 
as compensation as resuit of injury 
to, or death of, an employee of a 
contractor who has not accepted 
provisions of the compensation act, 
is assumpsit rather than tort. 

Mich.—^Michigan Boller & Sheet Iron 
Works, for Use and Benefit of 
American Mut. Liability Co., v. 
Bressler, 282 N.W. 222, 286 Mich. 
602. 

62. La.—^Poster & Glassell Co. v. 
Enight Bros., 93 So. 913, 162 La. 
696. 

71 C.J. p 1574 note 6L 

63. Cal.—Massachusetts Bonding & 
Ins. Co. V. San Francisco-Oakland 
Terminal Rys., 178 P. 974, 39 CJL 
388. 

Aotioa at law 

The right to which a subrogee suo- 
ceeds is the right to bring an ac¬ 
tion at law against the party whose 
wrongful act caused the employee*s 
injury. 

Ala.—^Metropolitan Cas. Ins. Co. of 
New York v. Sloss-Sheffleld Steel 
& Iron Co., 8 So.2d 806, 241 Ala. 
545. 

64. DeL—^lerardl v. Farmers* Trust 
Co. of Newark, 161 A. 822, 84 DeL 
246. 

71 aj. p 1675 note 64. 
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may impress a lien on the proceeds of the judgment 
for the benefit of insurer.®^ 

Bringing in ihird person in action for compensor- 
tion, Notwithstanding a provision for subrogation 
of insurer and for the payment to the employee of 
the excess recovered from the third-person wrong- 
doer, the view has been taken that insurer may not, 
in a contested proceeding for compensation brought 
against it by the injured employee, implead a person 
who, it is alleged, caused the injury, for the purpose 
of enforcing insurer’s right as subrogee against such 
person.®® 

§ 1013. Jurisdiction 

In the absence of a statute providing otherwlse, the 
courts have exclusive Jurisdiction to hear and determine 
an action by an empioyee or his representative against 
a third person. 

A provision that, under certain circumstances, if 
the employee or the dependents of an employee bring 
an action for the recovery of damages against a per¬ 
son who is subject to the act, other than the em- 
ployer, the amount thereof, manner in which, and 
the persons to whom the same are payable, shall be 
as provided in that part of the act which deals with 
the award of compensation, does not confer juris¬ 
diction on the industrial commission to determine 
the amount and manner of payment of the proper 
award.®*^ 

Jurisdiction to hear and determine controversies 
with respect to the rights of an injured employee 
against a third-person tort-feasor after having re¬ 
covered compensation from his empJoyer or his in¬ 
surer, rests with the court rather than with the in¬ 
dustrial board or commission.®® In an action by 
an insurer against ^ employee, who has recovered 

65. N.T.—^Hartford Accident & In- 
demnity Co. v. Chartrand, 146 N. 

B. 274, 239 N.T. 86. 

71 C.J. p 1676 note 66. 

88. Teae.—^Fldelity Union Casnalty 
Co. V. Rlley, Civ.App., 26 S.W.2d 
682 

71 C.J. p 1B7S note 67. 

67. Mlnn.—^Rasmussen v. George 
Benz & Sons, 212 N.W. 20, 168 
Minn. 319. 

71 C.J. p 1675 note 68. 

68. Ark.—^Maxey v. John P. Beas- 
ley Const. Co., 806 S.W.2d 849. 

Idaho.—^EAncock v. Halliday, 171 P. 

2d 888, 67 Idaho 119. 

Eleotlon of xooiedy 
Industrial commission has no ju¬ 
risdiction to decide whether an em¬ 
ployee has made an election; that is 
a matter to be litigated in court be- 
tween the necessary parties, and is a 


damages from a third-person tort-feasor, to recov- 
er the compensation it had paid such employee, how- 
ever, the court cannot ajudicate a counterclaim 
by the employee for additional compensation.®® 

Statutory lien of employer on judgment of etn- 
ployee, A provision that the court shall, on appH- 
cation, allow as a first lien against any judgment 
of the employee against a person other than the 
employer the amount of the employer^s expendi- 
tures for compensation confers on the court in 
which such judgment is rendered the power and 
duty to fix the amount of the lien^O and to allow 
it as a first lien on the judgment,and by neces¬ 
sary implication denies the existence of such powers 
and duties in the state industrial accident commis- 
sion.7® 

Venue. Under a statute providing that a suit 
for damages for personal injuries may be brought 
in the county in which the plaintiff resided at the 
time of the injury, an insurer, who becomes subro- 
gated to the rights of an injured employee, is not a 
plaintiff within the meaning of the statute and thus 
cannot bring a compensation recoupment suit in its 
own county of residence when the injured employee 
and his legal representative both lived in another 
county at the time of the injury.73 

§ 1014. Time to Sue, Successive Actions, and 
Limitations 

a. In general 

b. Limitations of actions 

a. In General 

Under eome statutes a cause of action against a 
third-person tort-feasor accrues to the employer or in- 

trial Accident Commission, 299 P. 
66, 212 C. 440. 

71. Cal.—Jacobsen v. State Indus¬ 
trial Accident Commission, supra. 

72. CaL-—Jacobsen v. State Indus¬ 
trial Accident Commission, supra. 

71 C.J. p 1675 note 71. 

73. Tex.—Commercial Standard Zns. 
Co. V. Texas & N. O. R. Co., Civ. 
App., 198 S.W.2d 913. 

Purpose of statute 
Statute providing for suits against 
railroad Corporation for damages 
arising from personal injuries to be 
brought either in county in which 
the injury occurred or in the county 
in which plaintiff resided at time of 
injury Is a protectlve statute which 
guarantees defendant railroad com- 
pany. In compensation recoupment 
suit, venue in its horne county where 
the exceptions are not applicable. 
Tex.—Commercial Standard Ins. Ca 
v. Texas & N. O. R. Co., supra. 


preliminary question for the trial 
Judge to determine. 

Ariz.—State ex rei. Industrial Com¬ 
mission V. Reese, 260 P.2d 1001, 
74 Ariz. 426. 

Notloe 

In proceeding arising from action 
by employee against tort-feasor who 
had injured employee, it was for 
trial court to construe evidence upon 
issue whether compensation carrler 
had sufficient notice of the action so 
that it would be liable for fees of 
employee*s attorneys. 

Cal.—Qulsenberry v. Rulison, 277 P. 
2d 67, 129 C.A2d 268. 

69- Ky.—Aetna Cas. & Sur. Co. v. 

Snyder, 291 S.W.2d 14. 

Nature and form of proceedings for 
increase, diminution, termlhation, 
or reinstatement of compensation 
. in general see supra § 855. 

70. Cal.—Jacobsen v. State Indus- 
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surer on the making of payment purauant to a compen- 
satfon award. 

Under a provision that, if compensation is paid 
tinder the act, the employer may enforce for his 
benefit or for that of the Insurance carrier the lia- 
bility of a person other than the employer, the view 
has been expressed that a cause of action accrues 
to the employer whenever he has made a pa 3 rment 
in pursuance of the award,*^^ and that the subsequent 
payments may be sued for and recovered as they 
become due and payable under the awardJ® It has 
been held, under a statute providing that if an em- 
ployee shall elect to receive compensation the em¬ 
ployer or insurer shall be subrogated to the right 
of the employee against a third-person tort-feasor, 
that only one action is contemplated,^® and it is 
neither necessary77 nor proper^* for the employer 
to bring successive actions for installments of com¬ 
pensation as they become due and are paid; where 
the award is fixed and made payable in installments 
extending over a period of years, then damages 
may be recovered from the person liable*^^ in an 
amount not exceeding the aggregate amount of 
compensation payable, without regard to whether 
or not payment of installments of compensation has 
actually been made.^® In any event, under some 
provisions, it is not necessary to await the pay¬ 
ment of the entire award before proceeding against 
the person who caused the injury.^i 

Assertion of lien. Under a provision that the 


court shall, on application, allow as a first lien 
against any judgment of the employee against a per¬ 
son other than the employer the amount of the em- 
ployer's expenditures for compensation, the employ¬ 
er should assert his lien before the verdict or judg¬ 
ment is entered,®^ or, at least, before satisfaction of 

the judgment.83 

Failure of employer or insurer to sue. Under 
a provision permitting the employee to sue if em¬ 
ployer or insurer does not sue within a specified 
time after demand, the employee need not await 
the expiration of the specified period before suing 
where there is an express waiver by the employer 
or insurer of the right to sue.*^ 

b. Limitations of Actions 

(1) In general 

(2) In New York 

(1) In General 

Where those who come within the provisione of work- 
men’8 compensation acts are also entitled to bring actions 
against third-person tort-feasors, such actions must be 
comnrtenced within the period of iimitation prescribed by 
statute, and usually the same period of Iimitation applies 
in actions by an employer or Insurer as is applicable to 
actions by an employee or his representatives. 

• 

Where the employee or his representative may 
elect to sue a third-person tort-feasor, the action 
must be instituted within the time limited by stat¬ 
ute, and, where the statute so provides, the failure 


74. Mich.—^Albert A. Albrecht Co. 
V. Whitehead & Kales Iron Works, 
166 N.W. 866, 200 Mich. 109. 

75. Mich,—^Alhert A, Albrecht Co. 
v. Whitehead & Kales Iron Works, 
supra. 

76. Ala.—^Metropolitan Cas. Ins. Co. 
of New York v. Sloss-Sheffleld 
Steel & Iron Co., 3 So.2d 306, 241 
Ala. 546. 

111.—^Bauer v. Rusetos St Co., 188 N. 
R 206, 306 IU. 602. 

77. 111.—^Bauer v. Rusetos & Co., su¬ 
pra. 

71 C.J. p 1576 note 77. 

78. Ala.—^Metropolitan Cas. Ins. Co. 
of New York v. Sloss-Sheffleld 
Steel & Iron Co., 3 So.2d 806, 241 
Ala. 645. 

111*.—^Bauer v. Rusetos St. Co., 188 N. 

E. 206, 306 ni. 602. 

Action held not in oontraot 
Where employer’s Insurance car- 
rier as statutory subrogree of Injured 
workman recovered a judgment 
against tort-feasor, carrier could 
not maintain a second action against 
tort-feasor to recover sums paid in 
addition to that recovered in the 
flrst action under the 'doctrine Of 
“equitable subrogation*' or “cohv^- 
tional subrogation,” slhce ^ the 


rier*s clalm arose out of the employ- 
6r*s liability under the compensation 
act, and not out of any contract re- 
lation between the employee and the 
carrier. 

Ala.—^Metropolitan Cas. Ins. Co. of 
New York v. Sloss-Sheffleld Steel 
& Iron Co., 3 So.2d 306, 241 Ala. 
546. 

79. 111.—Bauer v. Rusetos & Co., 
138 N.E. 206, 306 111. 602. 

Action held pramatore 
Where employee of plaintifC was 
injured through negligence of em- 
ployees of defendant whiie injured 
party was in course of employment 
of plaintiff, and employeeh claim 
against plaintifC was pending with 
commission. plaintifC could not main¬ 
tain action against defendant for 
amount 'which plaintiff s employee 
mlght recover, but action was sus- 
tainable only after compensation of 
plaintiffs employee had been fixed. 
111.—^Union News Co. v. Continental 
Blec. Const Co., 99 N.B.2d 577, 343 
I11.APP. 621. 

80. 111.—^Bauer v. Rusetos St Co., 
138 N.m 206, 306 111. 602. 

La.—^Foster & Glassell Co. v. Knlght 
Bros., 98 So. 913, 152 La. 596. 

71 C.J. p 1676 note 75, p 1676 note 

81. 


81. Tex.—Otis Elevator Co. v. Al- 
len, CivApp., 186 S.W.2d 117, af- 
firmed in part and reversed in part 
on other grounds 187 S.W.2d 657, 
143 Tex. 607. 

71 aj. p 1676 note 82. 

82. Cal.-T-Lidberg v. B. T. Leiter & 
Son, 2 P.2d 626, 116 C.A 312. 

83. Cal.—Jacobsen v. State Indus- 
trial Accident Commission, 299 P. 
66, 212 C. 440. 

84. Me.—^Foster v. Congress Square 
Hotel Co., 145 A 400, 128 Me. 60, 
67 AL.R. 239. 

Aetion, held not prematiua 
An employee^s action against 
third-person tort-feasors, after 
waiver of right to bring action by 
insurer which had commenced pay¬ 
ment of compensation, was not dis- 
missible as premature because com¬ 
pensation had not been paid in full. 
U.S.—Jay V. Chicago Bridge & Iron 
Co., aOAUtah, 160 F.2d 247. 

85. Ind.—Wright Bachman, Inc. v. 
Hodnett, 133 N.B.2d 713, 236 Ind. 
307. 

Slx months 

(1) Where statute so provides, 
action by employee or his represent¬ 
atives must be instituted within six 
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to bring an action within the time specified confers 
the right to bring such action on the employer or 

his insurer.86 

A two-year period of limitation within which an 
employee may commence an action against a third- 
person tort-feasor has been held to be in no way 
altered by a statute permitting an employer to bring 


101 C.J.S. 

such action if the employee fails to do so within 
one year and nine months and the running of the 
period is not tolled either by an unconstitutional 
statute precluding the employee from bringing such 
an action,8 8 or, since the action is at common law 
in tort, by a saving clause applicable only to actions 
arising under the compensation act.89 A statute 


months after cause of action ac- 
erues. 

TJ.S.—Kelley v. Glrdler Corp., C.A. 
Ind., 207 F.2d 708. 

Ind.—Wright Bachman, Inc. v. Hod- 
nett. 133 N.E.2d 713. 236 Ind. 307. 
(2) ’Workmen’s Compensation Act 
section providingr that whenever an 
injury for which compensation is 
payable under the act is sulfered by 
employee under circumstances which 
place liability upon party other than 
employer, employee may commence 
legral proceedings against such per- 
son to recover damages within six 
months applles to actions ex con¬ 
tractu for breach of warranty as 
well as to actions of ex delicto for 
breach of warranty. 

Ind.—Wright Bachman, Inc. v. Hod- 
nett, supra. 

One year 

(1) Under some statutes If action 
is prosecuted by Injured workman 
it must be Instituted within one 
year from the date of the injury. 
Kan.—^Erb v. Atehison, T. & S. F. 

By. Co., 299 P.2d 86. 180 EAn. 60 
—Whitaker v. Douglas, 292 P.2d 
688, 179 Kan. 64—Terrell v, Ready 
Mixed Concrete Co. of Kansas 
City, Kan., 268 P.2d 276, 174 Kan. 
633. 

(2) Where the statute so pro¬ 
vides, such an action must be com- 
menced within one year from the 
date the cause of action accrues. 

Xj.s.—^Hutto V. Benson, C.A.Tenn., 

212 F.2d 349, applying Texas law, 
certiorari denied Benson v. Hutto, 
76 S.Ct 62, 348 U.S. 831, 99 L.Bd. 
666 . 

(3) Under a statute so providing, 
which has been applied retrospec- 
tively, an employer may commence 
an action against a third person 
within one year after the acceptance 
of the compensation awarded. 

U.S.—Standard Acc. Ins. Co. v. Mil- 
ler, C.AInd., 170 F.2d 495. 

(4) Orlginal suits held in fact 
instituted by injured workman, and 
not by employer in name of injured 
workman. 

Mo.—McLendon v. Kisslok, 260 S.W. 
2d 489, 368 Mo. 264, applying Kan¬ 
sas law. 

(5) The employees* compensation 
act does not alter the period of lim- 
itations in the wrongful death stat¬ 
ute and where defendant caused 
death of employee of another under 


such circumstances that, if death 
had not ensued, the employee would 
have been entitled to maintain ac¬ 
tion against defendant or to recover 
compensation under employees’ com¬ 
pensation act, death action institut¬ 
ed under wrongful death act within 
one year after appointment of guard- 
lan for employee’s infant son but 
more than one year after death was 
barred by limitation of the death act, 
notwithstandlng employees’ compen¬ 
sation act provision that one year 
limitation on right to compensation 
for death should not be applicable to 
infants until appointment of guard- 
ian. 

D.C.—-Webster v. Clodfelter, 180 P. 
2d 434, 76 U.S.APP.D.C. 171, 143 A 
Li.B. 280, certiorari denied 63 S. 
Ct 261, 817 U.S. 689, 87 L.Bd. 662. 

StghteeiL months 

Under provision authorizing 
wrongful death action against third- 
party tort-feasor, deceased work- 
man’s personal representative can 
Institute an action within elghteen 
months, and in the succeedlng six 
months employer may institute such 
action, but where the record dls- 
closed that wldow and not employer 
was maintaining wrongful death ac¬ 
tion against third-party tort-feasor, 
the maintenance thereof was pre- 
cluded because of the eighteen- 
month limitation period applicable 
to widow and dependents of deceased 
workman. 

Kan.—^Elam v, Bruenger, 193 P.2d 
225, 166 Kan. 31. 

Two years 

Under some statutes, such an ac¬ 
tion must be commenced within two 
years from the date of injury. 

U.S.—Govedarica v. Yellow Cab Co., 
C.A.ni., 216 P.2d 499. 

111.—^Peterson v. Montegna & Co., 
136 N.B.2d 686, 11 Ill.App.2d 109. 

£oiigshoxemeiL’B and Harbor Work- 
ers’ Compensation Aot 
(1) Longshoreman who was in¬ 
jured durlng course of his employ- 
ment was not precluded under pro- 
visions of Federal Long8horemen’s 
Compensation Act from instituting 
an action against third person tort- 
feasor because of his failure to in¬ 
stitute such action within one year 
from date of sustalning his injuries. 
N.Y.—Neri v. Erie R. Co., 101 N.Y.S. 
2d 138, 199 Misc. 374. 
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(2) Where, however, the em¬ 
ployee elects to sue a third person 
tort-feasor and to hold the employer 
liable for any dedciency, suit must 
be brought within one year. 

U.S.—Termina! Shipping Co. v. Bran- 
ham, D.C.Md., 47 P.Supp. 661, af- 
firmed, C.C.A, Branham v. Terml- 
nal Shipping Co., 136 P.2d 666. 

86. Kan.—^Elam v. Bruenger, 198 P. 
2d 226, 166 Kan. 31. 

l^lability of thlxd person unohanged 
Provision of compensation act 
granting to employer right to bring 
action against third-person tort- 
feasor if employee does not bring 
action within one year, was not en- 
acted to relieve, alter, or vary in 
any way the liability for tort of 
third-person wrongdoer and his lla- 
bility remains the same for two 
years after injury no matter who 
brings action, employee or employ¬ 
er. 

Kan.—Sundgren v. Topeka Transp. 

Co., 283 P.2d 444, 178 Kan. 83. 
Aotlons In other Juxlsdiotions 
An action by an employee Injured 
in Kansas and subject to the Kansas 
compensation law to recover for in¬ 
juries against an Ohio third-person 
tort-feasor not commenced within 
one year from the date of Injury 
could not be maintained, in view of 
the Kansas statute assigning the 
cause of the action to the employee’s 
employer and the Ohio statute pro¬ 
viding that actions must be prose¬ 
cuted in the name of the real party 
in interest. 

Ohio.—Griffln v. Gar Wood Indus¬ 
tries, 128 N.E.2d 751, 97 Ohio App. 
129. 

87. U.S.—^King v. Cairo Elks Home 
Ass'n, D.C.I11., 146 P.Supp. 681. 

88. 111.—Peterson v. Montegna & 
Co., 136 N.E.2d 686, 11 IUApp.2d 
109. 

89. U.S.—Govedarica v. Yellow Cab 
Co., C.AI11., 216 P.2d 499. 

Aotlons held barred 

Statute providing that, if some 
provision of compensation act should 
be adjudged invalid, period interven- 
ing between date of Injury and ad- 
judication of Invalidlty should not 
be computed as part of time limited 
by law for commencement of com- 
mon-law action is applicable only to 
an action which arises out of some 
of provisions of the act providing 
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giving an injured workman the right to proceed 
against a third-person tort-feasor after compen- 
sation has been awarded has been held inapplicable 
where no award has been recovered.^0 

Usually, in an action by or on behalf of an em- 
ployer or an insurer to enforce the liability of a per- 
son who has caused the injury or death of an em- 


ployee, the statute of limitations is the same as that 
which would be applicable if the action were 
brought by the injured employee,®^ or, in case of 
the death of the employee, by the dependents or the 
personal representative of the deceased.^^ Al- 
though it has been held that the period of limita- 
tion commences to run from the date of the em- 
ployee*s death or injury in some cases, the stat- 


for compensation for injuries to or 
death of employees. 

XJ.S.—Govedaricsa v. Tellow Cab Co., 
supra. 

111.—^Peterson y. Montegma & Co.* 136 
N‘.E.2d 686, 11 Ill.App. 109. 

90. Tex.—Garza v. Sumrall, Civ. 
App., 267 S.W.2d 912, error re- 
fused. 

Aotion held baired 
Where claimant failed to recover 
unemployment compensation either 
because claim was not nied within 
time required or because party sued 
was not his employer, statute giving 
injured workman or compensation 
carrier right to proceed against 
third-person tort-feasor after com¬ 
pensation has been awarded was not 
applicable to permit unsuccessful 
claimant to commence common-law 
action against others for the same 
injuries more than four years after 
injury. 

Tex,—Garza y. Sumrall, supra. 

91. U.S.—^Dierks y. Alaska Air 
Transport, D.C.Alaska, 109 F.Supp. 
695. 

Hl.—-Walsh y. Central Cold Storage 
Co., 68 N.B.2d 326, 324 Ill.App. 402. 
Ky.—Employers Mut. Liability Ins. 
Co. V. Brown Wood Preserving Co., 
182 S.W.2d 30, 298 Ky. 194. 

Mich.—^Bay State Milling Co., for 
Use and Benefit of Hartford Acc. 
& Indem. Co. y. Izak, 17 N.W.2d 


but made no efCort for more than a 
year to enforce them and later as- 
slgned claim to injured employee, 
such employee as assignee was 
barred by laches from maintalning 
any action imder the general mari¬ 
time law. 

U.S.—^Loralne y. Coastwise Lines, D. 

C.Cal., 86 F.Supp. 336. 

(3) Injured shlpyard employees' 
election to seek compensation pre- 
cluded recoyery of additional sum 
as damages for personal injuries to 
employees if actions therefor were 
not timely flled by employers and 
their carrier to whom employees' 
right to recover damages against 
third-person tort-feasor was assign- 
ed by virtue of the act. 

U.S.—Califomia Cas. Indem. Bx- 

change v. U. S., D.C.Cal., 74 F. 

Supp. 410—Califomia Cas. Indem. 

Exchange v. U. S., D.C.Cal., 74 F. 

Supp. 401. 

(4) Wliere contracta between shlp- 
owner and contractor provided a lim- 
itation of six months for presenta- 
tion of claims arising under the con- 
tract, the limitation was not appli¬ 
cable to claim for Injury to contrac- 
tor's employee injured because of 
negligence of shipowner. 

U.S.—^U. S. Fidelity & Guaranty Co. 

V. U. S., C.C.A.N.T., 162 F.2d 46. 

92. U.S.—Continental Cas. Co. v. 


Aotlons for breaoh of warraaty 
An employer's action against seller 
of certain solvent which, although 
warranted to be noninfiammable, Ig- 
nited and caused employe6's death 
was for breach of warranty, rather 
than under compensation act, where 
employer prayed for amount paid as 
compensation and for amount neces- 
sary to pay for damage to employ- 
er*s eauipment and buslness, and 
hence one-year limitation on death 
actions, made applicable to employ¬ 
ers* actions under compensation act, 
was inapplicable. 

U.S.—Sterling Aluminum Products 
v. Shell 011 Co., D.C.MO., 48 F. 
Supp. 640. 

93. 111.—Grasse v. Dealer*s Trans¬ 
port Co., 106 N.E.2d 124, 412 111. 
179, certiorari denied Dealers 
Transport Co. v. Grasse, 73 S.Ct. 
47, 344 U.S. 837, 97 L.Bd. 661. 

Kan.—^Terrell v. Heady Mlxed Con¬ 
crete Co. of Kansas City, Kan., 268 
P.2d 276, 174 Kan. 633. 

71 C.J. p 1676 note 90. 

Action held barred 
Where employer*s compensation 
insurer brought action against third 
person to recover for wrongful death 
of workman in name of surviving 
wife of workman more thun eighteen 
months after death, and it was ad- 
mitted that insurer was the real 
party in interest, action was barred 
by limitations and insurer could not 
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tites have been constnied to effect either a postpone- 
ment of the accrual of the cause of action until 
a detennination in the compensation proceeding or 
a suspension of the running of the statute of lim- 
itations until such detennination.^^ Where the 
statute creates a new cause of action in the em- 
ployer and the insurer, it has been held that the 
period of limitation applicable to an action based 
on a liability created by statute applies in an action 
by an employer or insurer,®® or in an action by an 
employee based on the assignment to him by insur- 
er of the cause of action,^® although the right of 
action in the employee is subject to a shorter peri¬ 
od of limitation.^'^ Where an employer is given 
a statutory right to sue a third-person tort-feasor 
i£ the employee fails to do so within a specified 
time, it has been held that no question of limitation 
of the employer^s right can arise where the em¬ 
ployee has already recovered judgment.^* 

Intervcntiofu Where an insurer authorized to 
bring action has instituted an action prior to the ex- 
piration of the period of limitation, the propriety of 
the filing by an injured employee, who is not a nec- 
essary party to the action, of a complaint in inter- 
vention which presents no new issue, after the ex- 
piration of such period, has been recognized.®^ So, 
where an action against a person other than the em¬ 
ployer, in the name of an employee, is actually 


brought for the benefit of the employee and the in¬ 
surer at the insurer^s instance and request and the 
insurer is therefore a real party in interest, the in- 
surer’s right to intervene by petition is not barred al¬ 
though made after the period of limitation has ex- 
pired where the original action was brought within 
such period.1 A statute allowing pleadings to be 
amended after the period allowed for the commence- 
ment of proceedings has expired has been held not 
to permit an employer to intervene as a plaintiff in 
an action brought by an employee, and by amend- 
ment assert a cause of action against defendant 
after the period of limitations has expired, since 
the employer^s cause of action is independent and 
separate.^ 

Dismissal or nonsuit in action by employee or de- 
pendents. Under some acts, where an employee who 
elects to bring an action against a third person per- 
mits a dismissal of the action for default, and the 
statute of limitations has run before the insurer has 
knowledge of the dismissal, the insurer loses his 
right to bring an action against the third person.^ 
Where, however, after the period of limitation has 
expired, an insurer who has paid compensation is 
properly admitted as party plaintiff to an action 
against a third person by one claiming as widow 
and sole heir of a deceased employee, the view has 
been taken that the fact that subsequently there is a 


(8) The amendment, however, has 
been held not to bar an action com- 
menced within two years from the 
date of the accident, but more than 
one year after acceptance of compen¬ 
sation awarded. 

Ind.—Standard Acc. Ins. Co. v. Pet 
Mllk Co., supra. 

94. U.S-—Pacific Emp. Ins. Co. v. 
The Paul David Jones, D.C.Tex., 
98 F.Supp. 668, offlrmed, C.A., Pa¬ 
cific Emp. Ins. Co. v. Parry Nav. 
Co., 195 F.2d 372. 

Tex.—Buss V. Robison, Civ.App., 265 
S.W.2d 339, refused no reversible 
^roT —^Texas Bmployers’ Ins. 
AsB*n V. Texas & P. Ry. Co., Civ. 
App., 129 S.W.2d 746, error dis- 
missed, judgrment correct—Web¬ 
ster V. Isbell, Civ.App., 71 S.W.2d 
342, reversed on other grounds 100 
S-W.2d 360, 128 Tex. 626. 

71 C.J. p 1676 note 91. 

liaoheB 

The compensation Insurer of a 1 
town could not be denled recoveiT 
against automobile liability insurer 
for amount of compensation award 
paid by compensation insurer into 
state treasury for death of employee. 
on ground that compensation insurer 
was gullty of laches where compen¬ 
sation insurer asked the commlssion 
to determine whether It was liable 


and Gommenced action against auto¬ 
mobile liability insurer within sev- 
enteen days after it was ordered to 
make pasonent into state treasury. 
Wis.—Standard Sur. & Cas. Co. of 
New York v. Spewachek, 2:88 N.W. 
768, 233 Wis. 158. 

95. CaL—^Limited Mut. Compensa¬ 
tion Ins. Co. V. Billingi^ 169 P.2d 
673, 74 CA..2d 881. 

Action held not barred 

An action by employei^s insttrance 
carrier against third persons to re- 
cover amount paid as compensation 
and medical beneflts to two iniured 
employees, brought more than one 
year but less than three years after 
happenlng of accident in which em> 
ployees were injured, was not barred 
by limitations. 

Cal.—^Limited Mut Compaisation 

Ins. Co. V. Billings, supra. 

96. Cal.—Morris v. Standard Oil 
Co., 252 P. 605, 200 C. 210. 

97. One year 

Statute providing that claim of an 
employee for workman’s compensa¬ 
tion do es not affect his right of ac¬ 
tion for damages against any third 
person who may have caused his In- 
Jury creates no new right of action, 
but recognizes continuance of a long 
established right which is subject 
to one-year statute of limitations. 

552 


Cal.—^lamited Mut Compensation 
Ins. Co. V. BUlings, 169 P.2d 673, 
74 CJL2d 881. 

98. Tenn.—^Reece v. York, 288 S.W. 
2d 448, 199 Tenn. 592. 

99. CaL—State Compensation Ins. 
Fund v. Allen, 285 P. 1063, 104 C. 
A. 400. 

lowa.—Corpns Jtuis qnoted In lowa 
National Mutual Ins. Co. v. Chlca- 
go, B. & Q. R. Co., 68 N.W.2d 920, 
926, 246 lowa 971. 

1. U.S.—Hobart v. 0*Brlen, CA. 
Mass., 243 F.2d 735. 

Dierks v. Alaska Air Transport 
D.CAlaska, 109 F.Supp. 695. 
lowa.—Corpus JUris dted in lowa 
National Mutual Ins. Co. y. Chi- 
cago, B. & Q. R. Co., 68 N.W.2d 
920. 927, 246 lowa 971. 

Ky.—Berry v. Irwin, 6 S.W.2d 705, 
224 Ky. 565. 

Mo.—Giambelluca v. Thompson, 

General Acc. Fire & Life Assur. 
Corp., Intervenor, 283 S.W.2d 631 
applying Texas law. 

2. 111.—Walsh V. Central Cold Stor- 
age Co., 68 N.E.2d 326, 324 IlLApp. 
402. 

3. N.Y.—McKee v. White, 218 N.Y. 
S. 215, 218 App.Dlv. 300, afflrmed 
166 N.E. 918, 244 N.Y. 610. 
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judgment of nonsuit as to the widow, from which 
she does not appeal, does not prevent the insurer^s 
continued prosecution of the action.^ 

Atnendment of pleading or record. Where the 
amended pleadings grow out of the same facts or 
occurrence as alleged in the original pleading, an 
employer*s complaint is amendable to include the 
employee as a party plaintiff after the running of 
the statute of limitations but where an amended 
declaration filed by the employer after the expira- 
tion of the period of limitation States a different 
cause of action from that stated in the original dec¬ 
laration, the action is barred.® Where, after the 
period of limitation has expired, the insurer is prop- 
erly admitted as a party plaintiff to an action by one 
claiming as widow and sole heir of deceased em¬ 
ployee and there is subsequently a judgment of non¬ 
suit as to the widow, the insurer may amend the 
complaint so as to bring in missing heirs, where 
there is nothing to indicate that the original plain¬ 
tiff fraudulently omitted to bring in such heirs and 
the attomeys for both plaintiffs had no knowledge of 
such heirs until immediately before the amendment 
was soughtJ While an amendment of a notice of 
motion in an action in the name of the employee to 
Show that the employer is suing in the name of the 
employee may be appropriate where the employer 
may maintain an action in the name of the employee, 
such amendment does not constitute the institution 
of a new action which will permit the interposition 
of the plea of the statute of limitations.* In an ac¬ 
tion by the widow of a deceased employee, the 


propriety of permitting the amendment of the rec¬ 
ord, after the statute has nm, to show that the ac¬ 
tion is for the benefit of the widow and of the em¬ 
ployer who is entitled to subrogation under the act 
has been recognized.^ 

Provision fixing time for filing compensation 
claim. Statutes providing that the right to compen¬ 
sation shall be barred unless a claim is filed within a 
specified time after the date of the employee^s death 
or injury have been held inapplicable in actions 
against Ihird persons.^^ 

Provision permitting action by employee or de-- 
pendents on failure of employer or insurer to sue, 
Statutes providing that if an employer or insurer 
who is entitled to enforce the liability of a person 
other than the employer shall not within a specified 
time start proceedings to enforce such liability, the 
injured employee or, in case of death, his depend- 
ents, may enforce the liability of such other per¬ 
son, have been held to,ii and have been held not 
to,i2 restrict to such specified period the employer^s 
or insurer^s right to bring an action. 

In Louisianaj where the view is taken that the em¬ 
ployer has two causes of action, as discussed supra 
§ 1012, the statute of limitations applicable if the. 
employee had sued for the wrong applies where the: 
employer seeks to enforce rights acquired under 
the subrogation provision of the act,i3 but the stat¬ 
ute applicable to the action for indemnity, independ- 
ent of the act, is that which is applicable to actions 
on implied contracts.l^ 


Cal.—^Lopez v. Pacific Electric 
Ry. Co., 269 P. 685, 93 C.A. 196. 

5. 111.—Geneva Conet. Co. v. Martin 
Transfer & Storage Co., 114 N.E. 
2d 906, 851 Ill.App. 289, affirmed 
122 N.E.2d 540, 4 I11.2d 273. 

6. D.C.—Chapman v. Grifflth-Con- 
sumers Co., 107 F.2d 263, 71 App. 

D. C. 64. 

71 C.J. p 1677 note 99. 

7. Cal.—^Lopez v. Pacific Electric 
Ry. Co., 269 P. 685, 93 C.A. 196. 

8. Va.—Smith v. Virginia R. & 
Power Co., 181 S.E. 440, 144 Va. 
169. 

9. Pa.—Gentile v. PUladelphia & 
R. Ry. Co., 118 A. 223, 274 Pa. 836. 

10. Fla.—Florida IndustriaI Com- 
misslon V. Felda Lumber Co., 18 
So.2d 362, 164 Fla. 507. 

Action by Insurer 

Va.—S. Fidelity & Guaranty Co.. 
V. Blue Diamond Coal' Co., 170 S. 

E. 728, 161 Va. 873. 

Action by ooxmnlssion 

Seoti6n. of compensation - act pro-' 


vlding that right to compensation 
shall be barred unless claim therefor 
is filed within one year after injury 
or death has no applicatlon to indus- 
trial commlssion’s right to enforce 
payment of contribution upon death 
of employee leaving no widow or de- 
pendents, since the commission acts 
for the stata 

Fla.—^Florida Industrial Commission 
V. Felda Lumber Co., 18 So.2d 362, 
164 Fla. 607. 

11. Me.—^Foumler v. Great Atlantic 
& Pacific Tea Co., 148 A. 147, 128 
Me. 393. 

Mass,—^Employers Mut. Liability 

Ins. Co. of WIs. V. Ford Motor Co., 
140 N.E.2d 634. 

Wis.—^Martell v. Kutcher, 216 N.W. 
522, 195 Wis. 19. 

Waiver or loss of right by employer 
or insurer and failure or refusal 
to sue see supra § 1004. 

12. -Md.—^Western Maryland Ry. Co. 
V. Employers’ Liability Assur. 

. Corporation, 161 A. 6, 163 Md. 97— 
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State V. Francis, 134 A. 26, 151 Md. 
147. 

13. La.—^Mcurquette Cas. Co. v. 
Brown, App., 97 So.2d 92—^Massa- 
chusetts Bonding & Ins. Co. v. Nel- 
son, 22 So.2d 863. 

71 C.J. p 1678 note 8. 

Aetion held bavred 
Where insurer, from date of in¬ 
jury to insured’s employea admitted 
employee’s right to workman's com¬ 
pensation at specified weekly rate 
and, prior to insurer*s action against 
employer of alleged tort-feasor, had 
made payments, insurer's right of 
action arose, and current of one- 
year prescription began, over three 
years prior to filing of the action, 
maJdng the action amenable to a 
plea of one-year prescription. 

La.—^Massachusetts Bonding & Ins. 
Co. V. Nelson, supra. 

14. La.—Foster & Glassell Co, v. 
Enlght Bros., 93 So. 918, 152 La. 
696. 

Marquette Cas. Co. v. Brown, 
App., 97 So.2d 92. 
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(2) In New York 

Where an Injured employee op. In case of death, his 
dependents take compensatlon and deslre to bring an ac- 
tlon against a third-person tort-feasor, such action must 
be commenced wlthin the time allowed by statute or the 
cause of action is assigned to the party liable for com¬ 
pensatlon who thereafter has the exclusive rlght to main- 
taln such action. 

In New York, although an injured employee nor- 
mally may bring an action against a negligent third 
person at any time within the period allowed in 
negligence actions generally,l5 under a statute so 
providing, where an employee or, in case of death, 
his dependents take compensation and desire to 
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bring such an action, it must be commenced not 
later than six months after the awarding of com- 
pensation,i6 or not later than nine months after the 
enactment of a law creating, establishing, or af- 
fording a new or additional remedy,^^ 
event before the expiration of one year from the 
date such action accrues,!^ or the cause of action 
is assigned to the party liable for compensation 
who thereafter has the exclusive right to maintain 
such action. 

The action must be commenced against the third 
party, or against a codefendant imited in interest 
therewith, within the time prescribed,!^ and, if not 


IB. N.T.—^Mezzanotte v. Maurer, 79 
N.Y.S,2d 442, 191 Misc. 961. 

16. N.J.—Culnen v. Public Service 
Interstate Transp. Co., 67 A.2d 246, 
136 N.J.Liaw 637 applylng New 
York law. 

N.Y.—^Mezzanotte v. Maurer, 79 N.Y. 
S.2d 442, 191 Misc. 961—Cooper v. 
Amehler. 35 N.Y.S,2d 917, 178 Misc. 
844. 

17. Ameadment hsld retroaotive 
U.S.—Commissioners of State Ins. 

Fund V. U. S., D.C.N.Y,, 72 P.Supp. 
549. 

Pederal Tort daisur Act 
Under amendment extendlng peri¬ 
od within which to Institute a thlrd- 
party action to nine months after 
passage of a law creating new or ad¬ 
ditional remedies, nine months after 
effective date of Federal Tort Clalms 
Act was the last date on which In¬ 
jured longshoreman could institute 
suit against United States as thlrd- 
party tort-feasor for injuries for 
which longshoreman had been 
awarded and paid compensation; 
and a walver by employer’s Insur¬ 
ance carrler of right of subrogatlon 
did not extend the time for com- 
mencement of action, particularly 
where walver was executed almost 
three years after commencement of 
action by employee. 

U.S.—Matovac v. U. S., D.C.N.Y.. 91 
F.Supp. 247. 

18. N.J.—Culnen v. Public Service 
Interstate Transp. Co., 57 A.2d 
246, 136 N.J.Law 637 applylng New 
York law. 

N.Y.—^Mezzanotte v. Maurer, 79 N.Y. 

6.2d 442,191 Misc. 961. 

Con8tn].otloxL 

(1) The statute directing that a 
third-party action must be commenc¬ 
ed within one year from date of in- 
Jury, if injured employee takes or 
Intends to take compensation is un- 
ambiguous and does not require con- 
struction. 

N.Y.—Crossman v. Consolidated Edi¬ 
son Co. of New York, 48 N.Y.S.2d 
701, reversed on other grounds 50 
N,Y.S.2d 785, 268 App.Div. 875, af- 
firmed 60 N.E.2d 199, 294 N.Y. 39. 


(2) The pro Vision in the work- 
men*a compensation law that if an 
injured employee takes compensa¬ 
tion and deslres to bring an action 
against a third party whose negli¬ 
gence caused the injury, the action 
must be commenced not later than 
six months after awarding of com¬ 
pensation, and in any event before 
expiration of one year from date 
such cause of action accrues, is 
plain, and the words employed ordi- 
nary, and they must be glven their 
usual meanlng. 

N.Y.—Carter v. Brooklyn Ladder Co., 
26 N.Y.S.2d 639, 175 Misc. 920, af- 
flrmed 37 N.Y.S.2d 573, 266 App. 
Div. 39. 

(3) An injured workman, who has 
accepted compensation, does not 
have a choice of commencing action 
within six months of awarding of 
compensation "or” before expiration 
of one year from date action accrues. 
N.Y.—^Duffy V. Thames Trading Co., 

66 N.Y.S.2d 579. 

Noadependent benefloiary 
Provisions of the act requirlng ac¬ 
tion against tort-feasor to be insti- 
tuted within six months after re- 
ceiving the award, or within one 
year from the date action accrued, 
does not bar the action by the non- 
dependent beneflciary where there is 
no identity in the constituency of 
the dependent and next-of-kin group, 
but where the dependent is the sole 
beneflciary of the deceased em¬ 
ployee’s estate, or is sole next of kin, 
the compensation act limitation pro¬ 
visi on would apply. 

N.Y.—Lappin v. National Container 
Corp., 37 N.Y,S.2d 800, 179 Misc. 
109. 

Aotions held barred 
N.Y.—Taylor v. New York Cent. R. 
Co., 62 N.E,2d 777, 294 N.Y. 397, 
motion denied 63 N.E.2d 711, 294 
N.Y. 977, certiorari denied 66 S.Ct 
470, 326 U.S. 786, 90 L.Bd. 477. 

Balsley v. Severance, 26 N.Y.S. 
2d 190, 261 App-Biv. 492. 

Monti V. Gimbel Bros., 82 N.Y. 
S.2d 781, 192 Misc. 811, afflrmed 
89 N.Y.S.2d 238, 275 App.Div. 845, 
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appeal denied 91 N.Y.S.2d 768, 275 
App.Div. 1006—^Meyers v. Hoyce 
Haulage Corp., 76 N.Y.S.2d SOI, 
190 Misc. 777. 

19, N.Y.—Crossman v. Consolidated 
Edison Co. of New York, 48 N.Y.S. 
2d 701, reversed on other grounds 
60 N.Y.S.2d 786, 268 App.Div. 876, 
afflrmed 60 N.E.2d 199, 294 N.Y. 
39. 

Service or d^very of process as 
oonmLenoement 

(1) Where federal Jurisdiction of 
suit for wrongful death was predi- 
cated on diversity of citizenship, suit 
was deemed to have been commenc¬ 
ed on date of Service upon defend¬ 
ant for purpose of determlnlng 
whether it was commenced within 
time allowed compensation clainumt 
to pursue his remedy against third- 
party tort-feasor. 

U.S.—Werkley v. Koninklijke Lucht- 
vaart MaatschappiJ N. Y., D.ON. 
Y., 111 F.Supp. 300. 

(2) The limitation period prescrlb- 
ed by the workmen’s compensation 
law on an action by an employee 
covered by the law against a third- 
party tort-feasor was not extended 
by delivery of process to the sherlff 
within the statutory period and its 
Service after the expiration thereof, 
since the time limitation of the com¬ 
pensation law, and not that prescrib- 
ed by the civi! practice act was ap- 
pllcable. 

N.Y.—^Peritore v. Niagara Mohawk 
Power Corp., 157 N.Y.S.2d 728, 4 
Misc.2d 202—Weingarten v. Cohen, 
84 N.Y.S.2d 614, 193 Misc. 666, re¬ 
versed on other grounds 89 N.Y.S. 
2d 356, 275 App.Div. 253, afflrmed 
89 N.B.2d 261, 300 N.Y. 628. 

Duffy V. Thames Trading Co., 
66 N.Y.S.2d 579. 

(3) Provlsion in statute authorlz- 
ing Service of summons upon non- 
resident motorist by serving secre- 
tary of state that such Service 
should be complete in ten days after 
papers are flled, is a matter of grace 
to allow actual notlce to be brought 
to a nonresident motorist before be- 
ginning of a twenty-day period al- 



101 C.J.S, 


WORKMEN’S COMPENSATION § 1014 

so commenced, the third party may assert as a de- I of action.20 The fact that the assignee may not 
fense that the employee no longer holds the cause 1 


lowed defendant to answer, and does 
not operate to shorten six-month pe- 
riod within whlch employee taking 
compensation for Injuries received 
in collision with such nonresident 
may bring action against the nonres¬ 
ident before his action becomes as- 
signed by law to state for benefit of 
state Insurance fund; and the ac¬ 
tion commenced when Service of 
summons was made on the secretary 
of state as motorist^s statutory at- 
torney for Service of summons. 

N.T.—Cooper v. Amehler, 86 N.T.S. 
2d 917, 178 Misc. 844. 

Action against another soA- 

dent 

(1) Commencement of thlrd-party 
action against employer of third 
party was sufficient to defeat motion 
of third party to dismiss complalnt 
even though third party had not 
been served within time refliulred by 
the workmen*s compensation law, 
since third party and his employer 
were so unlted in Interest that com¬ 
mencement of action against employ¬ 
er was sufficient to toll statute 
against third party. 

N.T.—Plumitallo v. 1407 Broadway 
Realty Corp,, 111 N.Y.S.2d 720, 279 
App.Div. 1019. 

(2) Service of summons within 
year on allegedly negligent third 
party was sufficient to prevent as- 
slgnment of cause of action against 
such third party’s employer, a code- 
fendant, since defendants were Unit¬ 
ed in interest within statutory pro- 
vision that action is commenced 
when summons is served on code- 
fendant united in Interest. 

N.T.—Hatch v. Cherry-Burrell Corp., 
82 N.T.S.2d 322, 274 App.Div. 234, 
appeal denied 83 N.T.S.2d 219, 274 
App.Dlv. 869. 

(3) Transferee of corporation’s 
assets, whlch had agreed to pay Cor¬ 
poration’s debts, was ‘‘united in in¬ 
terest’' wlth such Corporation as de¬ 
fendant in thlrd-party action by con- 
tractor*s employee for injuries sus- 
tained on corporation's premlses, 
within terms of rule that action is 
commenced by Service on codefend- 
ant unlted in Interest, and hence 
Service of summons on transferee 
within statutory time was sufficient 
to prevent cause of action against 
Corporation from belng assigned to 
contractor by operation of law, and 
employee remained real party In In¬ 
terest. 

N.T.—Cappello v. XJnlon Carbide & 
Oarbon Corp., 103 N.T.S.2d 167, 200 
Misc. 924. 

AotloiL agaliurt another hald Insnffl- 
oient 

(1) Corporation could defend 
against thlrd-party action by em¬ 


ployee on ground that action waa 
not commenced within six months 
after award of compensation, not- 
withstanding employee within the 
reauired siz-month period had com¬ 
menced a third-party action against 
another Corporation which allegedly 
owned premises where accident oc- 
curred. 

N.T.—^Reyes v. Federal Adheslves 
Corp., 96 N.T.S.2d 610. 

(2) Timely commencement of ac¬ 
tion against third-party tort-feasor 
for negllgence resulting in injuries 
to employee of another did not enti- 
tle injured employee's administra- 
triz after employee’s death to com- 
mence similar action against other 
tort-feasors more than six months 
after injured employee had accepted 
compensation award. 

N.T.—Jacoby v. Chemical Bank & 
Trust Co., 69 N.T.S.2d 371. 

(3) Where compensation claimant 
was injured as resuit of several neg¬ 
llgence of defendants, who were not 
jolnt contractors or otherwlse united 
in Interest, and claimant failed to 
sue one defendant within one year 
after injury, action against defend¬ 
ant not sued was barred by limlta- 
tion. 

N.T.—Crossman v. Consolidated Edi¬ 
son Co. of New Tork, 48 N.T.S.2d 
701, reversed on other grounds 60 
N.T.S.2d 786, 268 App.Div. 875, af- 
firmed 60 N.E.2d 199, 294 N.T. 39. 

Ibnpleader 

Injured employee choosing to take 
compensation who brought third- 
party action against owner of prem¬ 
ises at whlch he was injured within 
time required by statute, could not 
after lapse of statutory period, Im- 
plead cleanlng contractor who was 
responsible for waxing hallway 
wherein employee feli, since any ac¬ 
tion that injured employee might 
have had against cleaning contrac¬ 
tor, was automatically assigned by 
operation of law to employer or his 
Insurance carrler upon lapse of the 
statutory period. 

N.T,—^Eisenberg v. Douis Adler Real- 
ty Co., 86 N.E.2d 102, 299 N.T. 672. 

Amendment 

Where compensation claimant’s 
third-party action against one of 
two defendants whose several negli- 
gence caused injury was timely, bar 
of one-year limitation as to other de¬ 
fendant could not be lifted by bring- 
ing in other defendant by amend¬ 
ment after expiration of one year 
from date of injury. 

N.T.—Crossman v. Consolidated Edi¬ 
son Co. of New Tork, 48 N.T.S.2d 
701, reversed on other grounds 60 
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N.T.S.2d 785, 268 App.Div. 876, af- 
flrmed 60 N.E.2d 199, 294 N.T. 39. 
PlsoontlJULanee 

Action in federal court by Injured 
employee against negligent third 
party and others brought within a 
year after injury complied with re- 
quirement that action must be 
brought within a year if employee 
has received compensation, notwith- 
standing discontinuance of the ac¬ 
tion as to such defendant. 

N.T.—^Mezzanotte v. Maurer, 79 N.T. 
S.2d 442, 191 Misc. 961. 

20. U.S.—McCall V. United Bngi- 
neering & Foundry Co., D.C.N.T., 
148 F.Supp. 801—Alexander v. 
Creel, D.C.Mlch., 64 F.Supp. 662, 
applylng New Tork law. 

N.T.—Hyland v. Herman 13L 
Schwartz, Inc., 121 N.T.S.2d 611, 
281 App.Div. 1044—Hatch v. Cher¬ 
ry-Burrell Corp., 82 N.T.S.2d 322, 
274 App.Div. 234, appeal denied 83 
N.T.S.2d 219, 274 App.Div. 869— 
Skakandy v. State, 80 N.T.S.2d 849, 
274 App.Div. 153 affirmed 84 N.E. 
2d 804, 298 N.T. 886—Christison v. 
Wallace, 38 N.T.S.2d 441, 265 App. 
Dlv. 937, appeal denied 39 N.T.S. 
2d 619, 266 App.Div. 1001, over- 
rullng McCue v. J. F. Shea Co., 24 
N.T.S.2d 307, 176 Misc. 657, af¬ 
firmed 24 N.T.S.2d 130, 260 App. 
Div. 946—Carter v. Brooklyn lAd- 
der Co., 37 N.T.S.2d 673, 265 App. 
Div. 39—Nelson v. Buffalo Niagara 
Elee. Corp., 36 N.T.S.2d 206, 264 
App.Div. 941, affirmed 55 N E.2d 
371, 292 N.T. 600—Calagna v. 

Sheppard-Pollak, Inc., 36 N.T.S.2d 
934, 264 App.Div. 589, appeal dis- 
missed 46 N.E.2d 355, 289 N.T. 753. 

Farrell v. American Beverage 
Corp., 119 N.T.S.2d 720, 203 Misc. 
330—^Bedsole v. Consolidated Edi¬ 
son Co. of N. T.. 118 N.T.S.2d 192, 
203 Misc. 194—^Wenger v. Pullman 
Co., 80 N.T.S.2d 171, 191 Misc. 987, 
affirmed 86 N.T.S.2d 200, 194 Misc. 
330, affirmed 89 N.T.S.2d 894, 276 
App.Div. 834—^Toung v. State, 74 
N.T.S.2d 811, 190 Misc. 711, re¬ 
versed on other grounds 78 N.T.S. 
2d 39, 278 App.Div. 986—^Hazzard 
V. Finch Pruyn & Co., 40 N.T.S. 
2d 674, 180 Misc. 196—^Lappin v. 
National Container Corp., 37 N.T. 

S. 2d 800, 179 Misc. 109. 

Maccarrone v. Accurate Const. 

Corp., 138 N.T.S.2d 103—Liberty 
Mut. Ins. Co. V. Brown & Mat- 
thews, 98 N.T.S.2d 804—^Parkinson 
V. Rink, 82 N.T.S.2d 417—Oorsi v. 
Jenkins, 66 N.T.S.2d 98—Jacoby v. 
Chemical Bank & Trust Co., 66 N. 

T. S.2d 821. 

Exclusive or concurrent right to sue 
and recover see supra 5 1003. 
Transfer of cause of action eflected 
by statute see supra 8 1002. 
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bring an acidon against the third party,2i or may 
not vigorously seek a recovery beyond the amount 
necessary to recompense itself,22 does not justify 
the maintenance of an action by the employee aft- 
er the expiration of the limitation period. 

The statute, however, does not shorten the period 
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within which the party liable for the payment of 
compensation may maintain an action,^3 nor does 
it impose a short statute of limitations upon the 
right of the employee to bring an action against 
a third party unless compensation has been award- 
ed and accepted for the injuries on which the ac¬ 
tion is based;24 thus, an action by an employee 


Action in aaother state lield not 
1)arrea 

U.S.—^Magee v. McNany, D.C.Pa., 10 
F.R.D. 6. 

Motlon to disulsB 

• Defendant*s motion to dismiss in- 
jured workman^s action against 
third-party tort-feasor on ground 
that workman^s cause of action had 
been assigned to employer*s Insur¬ 
ance carrier by workman*s accept- 
ance of compensation payments and 
failure to bring third-party action 
within six months thereafter or 
within one year from time cause of 
action accrued would be denied 
where third-party tort-feasor was in 
a position to know of expiration of 
six-month and one-year periods and 
failed to set defense up in its orlgl- 
nal answer, and at time motion to 
amend defense was made three-year 
statute of limitations applicable to 
negligence actlons generally had ex- 
plred. 

N.T.—^Forsyth v. Manufacturers 
Tnist Co.. 104 N.T.S.2d 671, af- 
flrmed 105 N.Y.S.2d 358, 278 App. 
Div. 843. 

acotlon to amend answer 

(1) Motion for leave to amend an¬ 
swer, by interposlng defense that 
plalntiff*s cause of action has been 
automatlcally assigned to the com¬ 
pensation carrier, because of fail¬ 
ure to tlmely commence the action 
should have been granted, where no 
prejudice to the carrier would resuit. 
N.T.—^Lehman v. Hartke, 146 N.T.S. 

2d 444, 286 App.Div. 661. 

(2) Defendants, moving nearly six 
years after commencemont of per- 
soi^ injury action for leave to 
amend answers by adding allega- 
tlons that action was barred because 
of failure to commence it within six 
months after flrst workmen*s com¬ 
pensation award to plaintiff, were 
chargeable with laches barrlng such 
amendments. 

N.T.—^Morey v. City of Rochester, 85 
N.Y.S.2d 82, 274 App.Div. 969. 

(3) Where action was begun 
against origlnal third parties within 
the statutory period roquired by pro- 
vision relating to third-party actions 
by injured employees, an additional 
third party who was subseauently 
brought into the action was proper- 
ly denied permisslon to amend an¬ 
swer by inserting thereln an addi¬ 
tional defense alleging that plaintiff 
had f ilod to bring action against 


additional third party within such 
statutory period. 

N.Y.—Oldford v. Moran Towing 

Corp., 60 N.Y.S.2d 52, 270 App.Div. 
822. 

(4) Since statutes enlarging time 
within which actions could be 
brought by employees covered by 
workmen*s compensation law against 
tort-feasors should not be construed 
llberally so as to encompass pending 
cases, a motion to amend answer 
wlll be granted. 

N.Y.—Olker v. Salomone, 130 N.Y.S. 
2d 229, 283 App.Div. 948, reargu- 
ment and appeal denied 132 N.Y.S. 
2d 338, 283 App.Div. 1103. 

21. N.Y.—^Montl V. Gimbel Bros., 89 
N.Y.S.2d 238, 276 App.Div. 846, ap¬ 
peal denied 91 N.Y.S.2d 768, 276 
App.Div. 1006. 

22. N.Y.—^Hazzard v. Finch Pruyn 
& Co.. 40 N.Y.S.2d 674, 180 Mlsc. 
195. 

23. U.S.—^Hartford Acc. & Indem. 
Co. V. Eastern Air Lines, Inc., D. 
C.N.Y., 166 F.Supp. 263, 

N.Y.—^Parrell v. American Beverage 
Corp., 119 N.Y.S.2d 720, 203 Misc. 
330—^Employers Mut. Liability 
Ins. Co. of Wis. V. Refined Syrups 
Sales Corp., 63 N.Y.S.2d 835, 184 
Misc. 941—Commissloners of State 
Insurance Fund v. Town of How- 
ard, 31 N.Y.S,2d 910, 177 Misc. 820, 
afflrmed 34 N.Y.S.2d 823, 263 App. 
Div. 1068, appeal denied 35 N.Y.S. 
2d 787, 264 App.Div. 828. 

24. N.Y.—-Gillette v. Allen, 36 N.Y. 
S.2d 306, 264 App.Div. 599, appeal 
denied 37 N.Y.S.2d 493, 264 App. 
Div. 987, appeal dismissed 46 N.E. 
2d 366, 289 N.Y. 754. 

Dulfy V. Thames Trading Co., 66 
N.Y.S,2d 679. 

Fnrpose of UmitatloxL 

(1) Purpose of compensation law 
provision requiring that action 
against third-party tort-feasor be 
commenced within six months of 
compensation award, and in any 
event within one year from time 
cause of action accrued, is to fore- 
close double recovery for same in¬ 
jury. 

N.Y.—^Baselice v. Fanoni, 67 N.Y.S. 
2d 631, 186 Misc. 593. 

(2) Xiimitation provision of work- 
men's compensation law was not in- 
tended to shorten the three-year lim¬ 
itation for actions arlsing out of 
negligence contained in the civil 
practice act, but wns intended to de- 
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fine who, within that period, should 
be entitled to bring the negligence 
action against the negligent third 
party. 

N.Y.—Grossman v. Consolidated Edi¬ 
son Co. of New York, 50 N.Y.S.2d 
786, 268 App.Div. 876, afflrmed 60 
N.B.2d 199, 294 N.Y. 39. 

NeceMlty of f oimal award 

(1) The flxation of llabillty on 
part of employer by the industrlal 
board, and the granting of some 
compensation after such fixation, is 
an *‘awarding of compensation” 
within statute. 

N.Y.—Carter v. Brooklyn Ladder Co., 
37 N.Y.S.2d 573, 266 App.Div. 39. 

(2) The six-month period did not 
begln to run on mere receipt of ad- 
vance compensation payments in an- 
ticipation of a subsequent award of 
compensation, but only on a formal 
award of compensation. 

N.Y.—Moses v. Contower Realty 
Corp., 63 N.Y.S.2d 889. 

<3) The provision that employee, 
injured by negligence of another 
not in same employ, may sue such 
other for damages within six months 
after award of compensation, refers 
to compensation award, not receipt 
of temporary compensation pay¬ 
ments, and application, made by In- 
jured employee within six months 
after date of such award, for leave 
to file claim against state, is timely, 
even though not made within six 
months after receipt of last compen¬ 
sation payment. 

N.Y,—Young V. State, 74 N.Y.S.2d 
811, 190 Misc. 711, reversed on oth¬ 
er grounds 78 N.Y.S.2d 39, 278 App. 
Div. 986. 

Validity of award 
Where compensation award was 
made as resuit of claim erroneously 
processed by painter against apart- 
ment house owner as employer, but 
subsequently a corrected award was 
made against separate Corporation 
which was his true employer, em- 
ployee^s third-party negligence ac¬ 
tion against apartment house owner 
commenced within six months after 
the date of the corrected award was 
not barred. 

N.Y.—Brunn v. Tip Realty Corp., 112 
N.Y.S.2d 183. 

Aotions for injuries not inolnded in 
award 

(1) In employee’s action against 
employer*s physician for malprac- 
tice, physician was not entitled to 
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commenced more than a year after the cause of ac- 
tion accrued, but before the taking of compensa- 
tion, is not barred.25 

Although it has been held that the period of lim- 
itation commences to run when the first award of 
compensation is made,26 it has also been held that 
the statutory provisions relating to the period of 
limitation must be liberally construed and read in 
conjunction with other provisions of the statute 
which require the board to give notice of an award 
to the parties involved,27 and that the running of 
the period begins with the giving of notice of an 
award rather than with the act of making an 

awarcL28 

Infants or incompetents, Even where there has 
been an award of compensation, the statutory limi- 
tations as to time have been held not to run against | 


a person who is mentally incompetent, or a minor, 
as long as no committee or guardian has been ap- 
pointed.26 Thus, with respect to an infant, the 
period of limitation has been held not to begin 
running imtil the appointment of a guardian®^ or 
until the infant reaches majority.^i 

§ 1015. Parties 

An injured employee, or, In case of his death, the 
personal representative or dependents of the employee, 
who under the compensation act have a beneficia! interest 
in the amount recovered from a third person wrongdoer, 
may brfng an action to recover from the wrongdoer; but 
some acts do not contemplate an action by dependents 
of an employee who have obtalned an award. 

Notwithstanding the employer is entitled to sub- 
rogation under the workmen^s compensation act, an 
injured employee,32 or, in case of the death of the 


summary Judgment because em« 
ployee had accepted compensation 
payments from employei^s Insurance 
carrier, where there was guestlon of 
fact as to whether payments were 
for damages for resuit of orlginal in- 
jury only or whether they also In- 
cluded damages for alleged malprac- 
tice. 

N.T.—Weinman v. Schmldt, 66 N.T. 

S.2d 45. 271 App.Div. 843. 

(2) Defendant in action for al¬ 
leged malpractice In treatment of in- 
jury covered by workmen*a compen¬ 
sation law may not taJEe advantage 
of time limitation under statute pro- 
viding that failure to commence ac¬ 
tion within time limited operates as 
assignment of cause of action to 
person llable for compensation until 
it is shown that plaintiff has taken 
and accepted compensation for ag- 
gravation of his Injuries resulting 
from the alleged malpractice. 

N.Y.—^Mclntyre v. Stewort, 55 N.T. 

S.2d 89, 184 Misc. 610, afflrmed 65 

N.T.S.2d 128, 269 App.Div. 731. 

<3) Although the statutory provi- 
slon reguirlng that action against 
third-party tort-feasor be commenc- 
od within six months aJ^ter award of 
compensation, or in suiy event within 
one year from date cause of action 
accrued, applies to sults for mal¬ 
practice, where the compensation 
award dld not embrace aggravation 
of injury allegedly caused by de- 
fendanfs malpractice, limitation 
provisions of compensation law re- 
specting action against third-party 
tort-feasor did not apply to mal¬ 
practice action so as to reguire dis- 
mlssal for failure to brlng action 
within time limited. 

N.Y.—^Baselice v. Fanonl, 67 N.Y.S. 

2d 631, 185 Misc. 593. 

(4) Where mother and sole next 
of Wn of decedent killed in alrplane 
crash in a foreign country elected to 


take compensation under New York 
law, her failure to commence suit 
against airline for decedentes death 
within six months after compensa¬ 
tion award resulted In an automatic 
statutory assignment to compensa¬ 
tion Insurer of that part of her cause 
of action demanding indemnity for 
airline* s negligence in causing death, 
but not of that part of her cause of 
action deallng with “moral dam¬ 
ages,” which were unknown in New 
York; and the insurer, having only 
a partlal assignment, could not cause 
splitting of cause of action by suing 
on Its assignment, but entlre cause 
of action remained in hands of dece¬ 
dentes estate for benefit of mother. 
XJ.S,—^Komlos V. Compagnie Na- 
tionale Air France, C.CA.N.Y., 209 
r.2d 436, certiorari denled Com¬ 
pagnie Nationale Air France v. 
Komlos, 76 S.Ct. 81, 848 U.S. 820, 
99 L.Ed. 646. 

25. N.Y.—Grossman v, Consolidated 
Edison Co. of N. Y., 60 N.E.2d 199, 
294 N.T. 39. 

26. U.S.—Werkley v. Koninklijke 
Luchtvaart MaatschapplJ N. V., D. 
C.N.T., 111 F.Supp, 300. 

N.T.—^Nelson v. Buffalo Niagara 
Elee. Corp., 65 N.B.2d 371, 292 N. 
T. 600. 

27. N.Y.—Weingarten v. Cohen, 89 
N.E.2d 251, 300 N.T. 628. 

28. N.T.—Schulze v. Park Ave. Bs- 
tates, 143 N.Y.S.2d 677—Brunn v. 
Tlp Healty Corp., 112 N.Y.S.2d 188. 

Service by xnall 

The six-month period of limitation 
on action by Injured workman against 
negligent third person dates from 
the giving of notice of compensa¬ 
tion award, and the plaintiff is enti¬ 
tled to the benefit of the civil prac- 
tlce act section providing for three 
days* additional time because of 
Service of notice by mail. 
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N.Y.—Weingarten v. Cohen, 89 N.E. 
2d 251, 300 N.Y. 628. 

29. N.Y.—^Inakay v. Sun Laundry 
Corp., 42 N.Y.S.2d 344, 180 Misc. 
550. 

Cozximlssioners of State Ins. 
Fund V. Thames Trading Co., 64 
N.T.S.2d 91. 

Marxled lu£aat 

N.T.—^Inakay v. Sun Laundry Corp., 
42 N.T.S.2d 344. 180 Misc. 650. 
&eave to file olaim granted 
In application for leave to file 
claim against state for injuries for 
which claimant had obtalned a work- 
men*s compensation award, trlable 
questions of fact, precluding sum- 
mary denial of the application, were 
presented by allegation of claim¬ 
ant* s mental incompetency interrupt- 
ing the running of statutory one- 
year period after which the cause 
of action would have passed to com¬ 
pensation Insurance carrier. 

N.T.—^Toung V. State, 78 N.T.S.2d 39, 
273 App.Div. 986. 

30. N.T.—^DufCy v. Thames Trading 
Co., 66 N.Y.S.2d 679. 

Action. by injured employee held 
barred 

Where minor workman sustained 
a compensable injury as the alleged 
resuit of act of third-party tort- 
feasor and, measured from date 
when guardian was appointed for 
workman. more than one year passed 
before third-party tort-feasor was 
served with summons and complaint, 
workman*s cause of action by opera- 
tlon of law, was transferred to state 
Insurance fund, and workman could 
not recover. 

N.Y.—^Duffy V. Thames Trading Co., 
supra. 

31. N.Y.—^Dufty V. Thames Trading 
Co., supra. 

32. U.S.—Tipton V. Barge, CA,N.a, 
243 F.2d 531. 
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employee, the personal representative or depend- 
ents of such employee,who under the act, have, 
or may have, a benefidal interest in the amount 
recovered from the third person wrongdoer, may 
bring an action against the wrongdoer, and it has 
been held that the injured employee, as the real 
party in interest, may bring the action in his own 
nzmeM The rule is otherwise where, under the 
pro Vision involved, compensation is received and 
the personal representative has no cause of action 
against the wrongdoer for the death of an em- 
ployee.^S Notwithstanding a provision for subro- 
gation of the employer to the rights of dependents 
of a deceased employee, it has been held that the 
personal representative, and not the employer, is the 


proper person to sue for the death of the em¬ 
ployee and where the employer^s insurer, which 
has paid compensation to an injured employee, 
waives its right to pursue its remedy under the 
statute against a third-person tort-feasor, the em¬ 
ployee is entitled to maintain an action against 
the third person in his own name.^*^ 

A statute providing that an employee, or his de¬ 
pendents in case of his death, may proceed against 
a third-person tort-feasor if the employer or insur¬ 
er does not commence an action within a stated 
time from the award is for the benefit of the em¬ 
ployer or insurer and the injured employee or his 
dependents, and it is not for the benefit of the tort¬ 


ili.—Wlntersteen v. National Cooper- 
ag:e & Woodenware Co., 197 N.B. 
578, 361 111. 96. 

Mass.—Benoit v. Hat h away, 38 N.E. 

2d 329, 310 Mass. 362. 

Neb.—Oliver v. Nelson, 258 N.W. 69, 
128 Neb. 160. 

N.C.—Jones v. Otis Elevator Co., 66 
S.E.2d 684, 231 N.C. 286. 

Okl.—Parkhlll Truck Co. v. Wilaon, 
126 P.2d 203, 190 Okl. 473. 

71 C.J. p 1678 note 13. 

Exclusive and concurrent rigrht to 
sue in general see supra § 1003. 

In action for wrongful death see 
Death §§ 67-64. 

CompeiLsatloiL Insurer alno UablUty 
insiirer 

Where the compensation insurer is 
also a llability insurer for one of the 
third persons causing the employee’s 
injuries, the employee Is a proper 
party to bring an action against the 
third-person tort-feasors. 

XJ.S.—Czaplicki v. The Hoegh Silver- 
cloud, N.T., 76 S.Ct. 946, 361 U.S. 
626, 100 L.Ed. 1387. 

Where employer has not commenoed 
aotlon 

N.C.—Ikerd v. North Carolina R. Co., 
183 S.E. 402, 209 N.a 270. 

33. Ind.—^Hall v. Pennsylvania 
Greyhound Lines, 96 N.E.2d 348, 
121 Ind.App. 219. 

Mass.—^Reidy v. Old Colony Gas Co., 
53 N.E.2d 707, 315 Mass. 631. 

Tenn.—^Milllcan v. Home Storea, 270 
S.W.2d 372, 197 Tenn. 93. 

Utah.—Johnson v. Cudahy Packing 
Co., 152 P.2d 98, 107 Utah 114. 

71 C.J. p 1678 note 14. 

Addltional olass inclnding slsters 
Workmen’s compensation law pro¬ 
viding for suit by personal repre¬ 
sentative or dependents of employee 
against tort-feasor other than em¬ 
ployer was held to have added to 
Lord Campbeirs Act an additlonal 
class that may sue thereunder and 
that class Includes slsters. 

Md.—Mech v. Storrs, 179 A. 626, 169 
Md. 160. 


General demnxrer 
Whether suit to recover compen¬ 
sation paid by insurer of excavatlng 
subcontractor to employee of sub- 
contractor engaged by excavatlng 
subcontractor to move excavated ma- 
terlals should have been brought In 
name of excavating subcontractor for 
use of its Insurer or in name of le- 
gal representative of deceased em¬ 
ployee for use of Insurer could not be 
reached by general demurrer. 

IlL—^Baker & Conrad v. Chicago 
Heights Const Co., 4 N.E.2d 953, 
364 Ul. 386. 

Sole party in interest 
Administratrix of estate of mo¬ 
tor ist who was killed in colllsion in 
lowa with automobile operated by 
federal employee was sole party in 
interest so far cus recovery for wrong- 
ful death under Federal Tort Claims 
Act was concerned, notwithstanding 
motorist and his employer were un¬ 
der Wlsconsin workmen’s compensa¬ 
tion act at time of accident and that 
employer’s Insurance carrier had 
paid compensation for motorisfs 
death, since Insurance carrier had 
no right of recovery of compensa¬ 
tion paid under either Wisconsin or 
lowa workmen’s compensation act 
U.S.—Van Wie v. U. S., D.C.Iowa, 77 
F.Supp. 22. 

No right in. dependent mother 
Workmen’s compensation statute 
providing that employee's depend¬ 
ents may pursue his remedy by ac¬ 
tion at law or otherwise against 
third-person tort-feasor dld not grant 
special concession irrespective of 
statute providing that action for 
death shall be brought by widow and 
where there is neither widow nor 
minor child by any person dependent 
on person killed, and where surviv- 
ing widow dlsmlssed action against 
alleged tort-feasor, dependent moth¬ 
er did not succeed to right to sue. 
Fla.—^McCoy v. Florida Power & 
1 Light Co., 87 So.2d 809. 
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Action may not be brongrht by em¬ 
ployer or employer’s Insurance car¬ 
rier. 

N.C.—Taylor v. Hunt, 96 S.E.2d 689, 
246 N.C. 212. 

No dependents 

The fact that deceased employee 
left no dependents dld not preclude 
maintenance of action against negli- 
gent third person on theory that 
there was no person authorized to 
sue. 

Fla.—^Vanlandingham v. Florida 
Power & Light Co., 18 So.2d 678, 
164 Fla. 628. 

tmder homlcide statute, in ali cases 
not falling within workmen's com¬ 
pensation act, the right to maintain 
a suit for damages for wrongful 
death of an adult is alone in the 
personal representative. 

Ala.—^Robinson v. Western Ry. of 
Alabama, 9 So.2d 886, 243 Ala. 278 
—Smith V. Southern Ry. Co., 187 
So. 196, 237 Ala. 372. 

34. Okl.—^Parkhill Truck Co. v. Wil- 
son, 126 P.2d 203, 190 Okl. 473. 

71 C.J. p 1663 note 2, p 1678 note 16. 
Statutory asslgnment 
Undei amendatory provlslons of 
workmen’s compensation law relat- 
ing to asslgnment of employee’s 
cause of action against third-person 
tort-feasor to the Insurance car¬ 
rier, in absence of any affirmative 
allegatlons vesting employee’s cause 
of action against third-person tort- 
feasor in Insurance carrier, employee 
was real party in interest and could 
maintain suit in his name. 

N.T.—Sacco v. Central R. Co. of N. 
J., 119 N.T.S.2d 369. 

35. Minn.—^Prebeck v. Village of 
Hibbing, 240 N.W. 890, 186 Minn. 
303. 

71 C.J. p 1678 note 16. 

36. Neb.—^Luckey v. Union Pac. R. 
Co., 219 N.W. 802, 117 Neb. 86. 

71 C.J. p 1678 note 20. 

37. Me.—Daigle v. Pelletier, 31 A.2d 
345, 139 Me. 382. 
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feasor.38 A rule that compensation act provisions 
relating to third-person tort-feasors are not in- 
tended to relieve such a wrongdoer of liability will 
not be applied to prevent an alleged tort-feasor from 
ascertaining who is the real plaintiff in an action 
against wrongdoer.ss 

Where the act provides that, if compensation is 
paid, the insurer may enforce in the name of the 
employee or in its own name and for its own bene¬ 
fit the liability of a person other than the employ- 
er, the view has been taken that, as in the ordi- 
nary case of an action at law brought in the name 
of an assignor of a cause of action, it is imma- 
terial whether plaintiff employee is the real party 
in interest or is a nominal party suing for the bene¬ 
fit of another;40 and a like rule has been recog- 
nized in respect of the status of the personal rep- 
resentative of a deceased employee.^^ An agree- 
ment of plaintiff employee not to sue the employer 
in consideration of receiving an amount equal to 
that called for by the workmen*s compensation act, 
and to repay the employer^s insurer from the amount 
recovered from defendant, does not make the em- 
ployer’s insurer a real party in interest as to the 
action against defendant.^^ 

An employee is under no duty to prosecute an 
action against a negligent third person for the bene¬ 
fit of his employer^s insurance carrier, at least 
where the employee has never claimed or been 
awarded compensation or medical expenses;^® but 
where an employee, seeking damages for personal 
injuries from an alleged wrongdoer, is paid com¬ 
pensation by his employer^s insurer, the employee 
is not the real party in interest within a statute re- 
quiring an action to be brought by such a party.^^ 
It has been stated, however, that the act does not 
vest absolutely in an injured employee a cause of 
action for medical expenses which are not paid by 
him, or for moneys already paid as compensation, 


but it gives the employee the right to sue the third 
person for both of such claims, in a sort of a repre- 
sentative or trust capacity.^^ Until an injured em¬ 
ployee assigns to his employer, either actually or 
equitably, his right of action against a tort-feasor, 
the injured employee is the real party in interest 
under some compensation acts.^® 

Under some acts it has been implied that the ac¬ 
tion against a negligent third person is prosecuted 
in behalf of any person entitled to claim a share 
in the recovery, regardless of whether he is a party 

to the action>7 

Under the Federal Workmen*s Compensation Act, 
the United States has no right of action in the 
absence of an assignment by the employee of his 
right of action, but the commission may require 
an employee to assign his right of action to the 
United States or to prosecute an action in his own 
name as a condition of receiving compensation 
It has been held that the legal representative of an 
employee of the United States is the proper party 
to sue for the death of the employee notwithstand- 
ing compensation has been paid under the Federal 
Workmen’s Compensation Act where an assignment 
to the United States of the cause of action against 
the third person wrongdoer was neither made nor 
required by the compensation commission.^9 So it 
has been held that a soldier of the United States 
army who had received compensation under the War 
Risk Insurance Act was entitled to maintain an ac¬ 
tion in his own name, as a real party in interest, 
against a negligent third person.®® 

What constitui es joinder, Granting to insurer a 
lien on the judgment recovered by the personal rep¬ 
resentative of a deceased employee, pursuant to a 
provision of a compensation act, does not amount to 
a joinder of insurer with the personal representative 
in recovering judgment but an employer having 
paid workmen’s compensation to an injured em- 


38. Md.—Johnson v. Miles, 58 A.2d 
30, 188 Md. 455. 

Prior «tatnte did not contemplate 
an action by dependents of an em¬ 
ployee who had obtained an award 
even though the action was brought 
in the name of the employer and the 
dependents had a beneficial Interest 
in the amount recovered. 

Md.—^Bethlehem Steel Co. v. Ra 3 rmond 
Concrete Pile Co., 118 A. 279, 141 
Md. 67. 

89. EAn.—^Elam v. Bruenger, 193 P. 
2d 225, 165 Kan. 31. 

40. Mass.—^Becker v. Bastem Mas- 
sachusetts St. Ry. Co., 181 N.E. 
757, 279 Mass. 485. 

71 aj. p 1578 note 18. 


Action by assignor in general see 
Asslgnments § 122. 

41. Mass.—Chaves v. We^s, 186 N. 
E. 73, 242 Mass. 156. 

42. Or,—^McKay v. Pacific Buildlng 
Materials Co., 68 P.2d 127, 156 Or. 
578. 

43. N.T.—Schreiber v. American 
Employers* Ins. Co., 38 N.T.S.2d 
260, 265 App.Div. 167, afflrmed 49 
N’.E.2d 627, 290 N.T. 673. 

44. N.Y.—Wilton v, Radish, 44 N.T. 
S.2d 437, 266 App.Div. 974, appeal 
denied 45 N.T.S.2d 950, 267 App. 
Div. 765. 

45. N.T.—Calhoun v. West Bnd 
Brewing Co., 56 N.T.S.2d 106, 269 
App.Div. 398. 


46. Ohio.—^Hubbuch v. City of 
Springdeld, 2 Ohio Supp. 86. 

47. N.C.—Lovette v. Lloyd, 73 S.E. 
2d 886, 236 N.C. 663. 

48. TJ.S.—^Dierssen v. Woolever, D.C. 
Conn., 8 F.R.D. 342. 

49. S.D.—Chiles v. Rohl, 201 N.W. 
164, 47 S.D. 680. 

60. Mo.—Gould V. Chlcago, B. & Q. 
R. Co., 290 S.W. 136, 315 Mo. 718. 

51. Wash,—^Reutenik v. Qibson 
Packing Co., 231 P. 778, 132 Wash. 
108, 37 AL.R. 880, applying Call- 
f ornia law. 

71 C.J. p 1579 note 23. 
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ployee may cxerdse his right of subrogation to the f pioyer or hi« incurer may enforce in his op its own name 
employee’s rights against a third person causing the employee.*'"** * '*'*® causes an injury to an 

injury by joining in an action with the injured em- 

ployee and applying to have allowed, as a first lien Under the express tenns of some ■workinen’s com- 
against the entire amount of any judgment for P^nsation acts an employersa or insurer^ may en- 
damages recovered by the employee, the amount ^nrce in his or its own name rights against a third 
of the employer’s expenditures for compensation.52 ‘^^"ses the injury to an employee. Even 

in the absence of specific permission or authoriza- 

§ 1016 . - Action in Name of Employer tion, the right of the employer^^ or insurer^s to 

or Insurer maintain an action in his or its own name against 

Under some workmen'8 compensation acts, an em- ^ third person causing the injury to, or death of, 


52. Cal.—Chase v. Southern Pac. 
Co., 43 P.2d 1108, 6 aA.2d 273. 

63. TJ.S.—Johnson v. Sword Line, 

l nc. , C.A.Pa., 240 F.2d 964. 

Haslam v. Trailways of New 

England, D.C.Conn., 59 F.Supp. 441 
—^Melella v. Savage, D.C.Del., 69 
F.Supp. 258. 

Ala.—^Harris v. Loulsvllle & N. R. 

Co., 186 So. 771, 237 Ala. 366. 
Cal.—Dodds v. Stellar, 183 P.2d 668, 
30 C.2d 496. 

Quisenberry v. Rulison, 277 P. 
2d 67, 129 C.A.2d 268—Chase v. 
Southern Pac. Co., 43 P.2d 1108, 6 
C.A.2d 273. 

111.—Melohn v. Ganley, 100 N.E.2d 
780, 344 I11.APP. 316. 

Ind.—^Hall V. Pennsylvania Grey- 
hound Lines, 96 N.£.2d 348, 121 

l nd. App. 219. 

Ky .—^Roberts v. XI. S, Fldelity & 
Guaranty Co., 273 S.W.2d 39. 

Mich.—Michigan Boii er & Sheet Iron 
Works, for Use and Benefit of 
American Mut Liablllty Co. v. 
Bressler, 282 N.W. 222, 286 Mich. 
502. 

71 C.J. p 1679 note 24. 

Beal party In, interest 

(1) Where an employer paid com¬ 
pensation to an employee allegedly 
injured by a third party not imder 
the act, and sought to recover against 
the third party the amount of com¬ 
pensation paid to the employee for 
the benefit of the employer’s com¬ 
pensation Insurer, the employer was 
the real party in interest notwlth- 
standing the phrase *’for the use” of 
the insurer slnce such words did not 
afiCect rights which the employer had 
against the third party. 

111.—Melohn v. Ganley, 100 N.E.2d 
780, 844 IllJlpp. 816. 

(2) An action to recover a sum 
I>ald by contractor in satlsfaction of 
an award for funeral expenses of 
deceased employee of subcontractor 
who had not accepted provisions of 
the compensation act was properly 
brought under the express provi¬ 
sions of the workmen*s compensa¬ 
tion act, and was unaffected by gen- 
eral provislon of the judicature act 
requiring suits to be prosecuted in 
the name of the real party in inter¬ 
est, notwlidistanding sum was paid 
by contractores Insurance carrler. 


Mich.—^Michigan Boiler & Sheet Iron 
Works, for Use and Benefit of 
American Mut. Liabllity Co. v. 
Dressler, 282 N.W. 222, 286 Mich. 
602. 

(8) Under section of workmen*s 
compensation act governing suits to 
enforce liabllity of third-person tort- 
feasor, employer had sufficient in¬ 
terest to prosecute action as “real 
party in Interest” three years after 
injury, and failure to bring suit in 
name of employee’s wldow or per- 
sonal representative was not fatal. 
Mich.—^Muskegon Hardware & Sup- 
ply Co. for Use and Benefit of 
Hardware Mut. Cas. Co. v. Green, 
72 N.W.2d 62, 343 Mich. 340. 

(4) Under compensation act, an 
injured employee electing to receive 
compensation do es not retain right 
to participate as plaintift in an ac¬ 
tion which by the act has been as- 
slgned to his employer to recover 
from third person causing injury and 
therefore motion to have injured em- 
ployees dropped as parties plaintiff 
was granted, slnce they were not 
“real parties at interest” within 
meaning of federal rules. 

D.C.—^Moore v. Hechinger, D.C., 39 
F.Supp. 427, affirmed 127 F.2d 746, 
76 U.S.APP.D.C. 391. 

Employax standa in. shoes of sm- 
ployee 

Wis.—^Wisconsln Power & Llght Co. 
V. Bean, 81 N.W.2d 486, 276 Wis. 
236. 

64. U.S.—Staples v. Central Surety 
& Insurance Corporation, C.C1A. 
Okl., 62 F.2d 650. 

Ala.—^Harrls v. Loulsvllle & N, R. 
Co., 186 So. 771, 237 Ala. 866. 

Sloss-Sheffleld Steel & Iron Co. 
V. Metropolitan Cas. Ins. Co. of 
New York, 185 So. 395, 28 Ala.App. 
366, certiorari denied 185 So. 399, 

' 237 Ala. 43. 

Cal.—Dodds v. Stellar, 183 P.2d 668, 
80 C.2d 496. 

Quisenberry v. Rulison, 277 P.2d 
67, 129 C.A.2d 268—National Auto¬ 
mobile Ins. Co. V. Cunnlngham, 107 
P.2d 643, 41 C.A.2d 828. 

111.—Geneva Const. Co. v. Martin 
Transfer & Storage Co., 122 N.E.2d 
540, 4 I11.2d 273. 

Ky.—Roberts v. U. S. Fldelity & 
Guaranty Co., 273 S.W.2d 39., 
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N.T.—^De Clara v. Barber S. S. Lines, 
132 N.E.2d 871, 309 N.T. 620. 

Liberty Mut. Ins. Co. v. Canadian 
Pac. R. Co., 96 N.T.S.2d 890, 196 
Misc. 852. 

Okl.—Stinchcomb v. Dodson, 126 P. 

2d 257, 190 Okl. 643. 

S.C.—^Puller V. Southern Elee. Serv¬ 
ice Co., 20 S.E.2d 707, 200 S.a 246. 
Tex.—Consolidated Underwriters v. 
Kirby Lumber Co., Com.App,, 267 
S.W. 703. 

71 C.J. p 1679 note 25. 

Pederal oompensation aot 
Insurance carrler, enforcing «m- 
ployee’s cause of action after sub¬ 
rogation to rights of employer un¬ 
der federal compensation act, may 
enforce its right in its own name, at 
least where wrongful death Is not In- 
volved, subject to duties and obllga- 
tlons imposed by federal statute. 
N.Y.—Travelers’ Ins. Co. v. Lee & 
Simmons, 271 N.T.S. 239, 241 App. 
Div. 835. 

Znsnxer has vabstaiitive zlglit in 

cause of action. 

U.S.—^Koepp V. Northwest Freight 
Lines, D.C.Minn., 10 F.R.D. 624. 
ZasTirer staads in. dioes of employee 
Wis.—^Wisconsin Power & Light Co. 
V. Dean, 81 N.W.2d 486, 276 Wia 
236. 

ZiLSiirex ae assigaee 

If insured employer has assigned 
employee’s clalm for injury caused 
by negligence of third person to In¬ 
surer which has reimbursed employ¬ 
er for such Injury, suit may be 
brought in insurer* s name as as- 
signee under statute permittlng as- 
signee and equitable owner of chose 
in action, not negotiable, to sue 
thereon in own names, or assignor 
may sue in own name as at common 
law, or assignee, if he owns ohose in 
action, may sue in name of assignor. 
U.S.—^Haslam v. Trailways of New 
England, D.C.Conn., 69 F.Supp. 441. 

55. Mo.—^McK6n2i6 v. Mlssourl Sta- 
bles, Inc., 34 S.W.2d 136, 225 Ma 
App. 64. 

Pa.—^Fitzpatrick v. Finnegan, Com. 

PL, 33 Luz.Leg.Reg. 255. 

71 C.J. p 1579 note 26. 

56. Ind.—Bmployers’ Liabillty As- 
sur. Corporation v. Indianapolis & 
C. Traction Co., 144 N.B. 616, 195 
Ind. 91. 
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the employee has been recognized, but under some 
acts the right is subject to certain limitations.®*^ 
Some acts expressly pennit the employer or insurer 
to proceed either in his or its own or in the name 
of the employee, as discussed infra § 1017. 

Where the act provides that, if compensation is 
claimed and awarded, any employer may enforce 
for the benefit of the insurer the liabilily of a 
third person, the fact that the action is in the name 
of the employer for the benefit of the insurer and 
of the injured employee, if not in striet compli- 
ance with the act, has been considered immaterial 
where the act expressly directs the application of 
the amount recoverable.®® A statute authorizing 
an employer or his insurer to proceed legally against 
a third person causing injuries to the employee 


who has received compensation but who has not 
brought suit within a stated time from the injuries, 
and which does not expressly confer a right on the 
employer or his insurer to institute suit in his or 
its own name, should not be constnied to imply 
such right, since the statute is in derogation of the 
common law and must be strictly construed.58 

Plaintiff as trustee. Where under the act either 
the employer or the employee may sue and both 
the employer and the employee or the employee's 
dependents have a beneficial interest in the recov- 
ery, the employer who sues does so, in part at least, 
as the trustee of an express trust,®® to see that the 
employee receives any surplus after his indemnifi- 
cation.®! 


67. £oiifir>lioreman’s CompeiuMrtioii 
Aot 

(1) Under L«ongshoremen*s Com¬ 
pensation Act providingr that ac- 
ceptance of compensation operates 
as assignment to employer of em- 
ployee’s cause of action agrainst 
thlrd-person tort-feasor, employer is 
thereby constltuted trustee of ex¬ 
press trust and hence Is real party 
in interest exclusively vested wlth 
right of action, and although insurer 
paylng compensation has beneflclal 
interest In recovery, insurer cannot 
malntaln action as subrogee against 
tort-feasor. 

N.T,—Globe Indemnlty Co. v. Atlan¬ 
tic Lighterage Corporation, 278 N. 
Y.S. 212, 244 App.Div. 87, afflrmed 
2 N.E.2d 640, 271 N.Y, 234. 

(2) If insurer could maintain ac¬ 
tion In its own right to recover from 
third rorson amount of its expendi- 
tures, there inevitably would resuit 
a divlslon of cause of action be- 
tween insurer seeking to be Indem- 
nlfled and employer In whom would 
remain vested a cause of action for 
excess payable to injured employee. 
A rule which would thus subject 
third person to two actions on a cause 
of action which is single and entire 
would be fruitful of unjust results. 
Moreover, it would be incompatible 
wlth the principle that the equity of 
subrogation does not arise in favor 
of a surety or indemnitor untll the 
entire obligatlon has been dlscharged. 
If, on the other hand, insurer were 
permltted to sue not only for actual 
expenditures, but for any excess to 
which injured employee might be 
entitled, it would violate basic prin¬ 
ciple that Insurer may not maintain 
action in his own right where there 
is an outstanding Interest in another 
because right of subrogation entl- 
tles hlm only to Indemnlty. 

N.Y.—Globe Indemnlty. Co. v. Atlan- 
tlc Lighterage Corporation, supra. 
101 C.J.S.—86 


<3) Payment of death compensa¬ 
tion under Longshoremen*s Compen¬ 
sation Act does not entitle employer 
to sue the tort-feasor in his own 
name imder the wrongful death act 
unless all entitled to beneflts of death 
act received compensation, and where 
right of dependents to which em¬ 
ployer is subrogated under compen¬ 
sation act is only to a share of pro- 
ceeds of recovery, employer acauires 
only right of dependent to compel 
representatlve of decedent, by appro- 
priate proceedings, to maintain suit 
and to have share in proceeds of re¬ 
covery against the tort-feasor. 

111.—^North Pier Terminal Co. for 
Use of Liberty Mut. Ins. Co. v. 
Hoskins Coal & Dock Corp., 77 N. 
E.2d 546, 338 IlLApp. 440, afflrmed 
83 N.B.2d 748, 402 111. 192. 

lIiLder ZTew York statute 

(1) Where injured workman col- 
lected compensation from compen¬ 
sation Insurer, so as to subrogate 
insurer to workman’s rlghts against 
person responsible for injury, stat- 
utory right which workman would 
have had to file a claim against in- 
solvent Uability insurer of person 
llable for injury did not inure to 
benefit of compensation insurer, 
whether Uability insurer was solvent 
or insolvent. 

N.Y.—In re Concord Casualty & Sure¬ 
ty Co., 297 N.Y.S. 583, 163 Misc. 
696, afflrmed 4 N.Y.S.2d 1004, 264 
App.Div. 721. 

<2) Commlssioners of state Insur¬ 
ance fund, belng by statute man- 
agers and administratore of the fund, 
were proper parties plaintiffl to znain- 
tain action for damages allegedly 
caused by negligence of defendants 
to employee of an employer whose 
Uability to employees was insured 
by fund, where compensation was 
awarded employee and he did not 
commence an action against defend¬ 
ants within time llmited by work- 
men*s compensation law. 
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N.Y.—Commlssioners of State Ins. 
Fund V. Gladstone, 61 N.Y.S.2d 792, 
186 Misc. 91. 

(3) The workmen*s compensation 
statutes griving employer cause of 
action against third-person tort- 
feasor for medical expenses paid 
on behalf of injured employee, and 
givlng employee right of action 
against thlrd-person tort-feasor for 
such expenses, when read together, 
are not inconsistent but provide com¬ 
pensation beneflts, including medical 
care, for employee whether or not he 
succeeds in action or even brings 
ona 

N.Y.—Calhoun v. West Bnd Brewing 
Co., 56 N.Y.S.2d 105, 269 App.Div. 
898. 

(4) Where employee had not claim¬ 
ed or been awarded compensation 
for injuries arising out of, and in 
course of, employment and in an ac¬ 
tion for such injuries against negll- 
gent third person had recovered 
nothing for medical expense because 
he had Incurred no such expense, 
employer and employer*s Insurance 
carrier had a separate cause of ac¬ 
tion against the negligent third per¬ 
son. 

N.Y.—Schrelber v. American Employ- 
ers* Ins. Co., 88 N.Y.S.2d 260, 265 
App.Div. 167, afflrmed 49 N.B.2d 
627, 290 N.Y. 673. 

(5) Other New York decisione see 
71 C.J. p 1679 note 28 [a]. 

68. Md.—^Bethlehem Steel Co. v. Va- 
riety Iron & Steel Co., 115 A. 69, 
139 Md. 313, 31 A.L.R. 1021. 
Apportionment, distribution, and pri- 
orities in general see infra § 1042. 

59. N.J.—U. S. Cas. Co. v. Hyrne, 
189 A. 646, 117 N.J.Law 647. 

60. U.S.—^Jenkins v. Westinghouse 
Blec. Co., D.OMo., 18 F.B.D. 267. 

71 C.J. p 1580 note 31. 

6L Mo.—^Zasslow V. Service Blue 
Print Co., App., 288 S.W.2d 377. 
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As between employer and insurer, Where rights 
against the third person wrongdoer are by the ex- 
press terms of the act conferred on the employer, 
he may bring an action in his own name against 
the wrongdoer notwithstanding the employer car- 
ries insurance.®2 Sq, where the right of the in¬ 
surer to maintain the action depends on its pay- 
ment of, or assumption of liability to pay, compen- 
sation, an employer who has paid compensation may 
maintain the action in the absence of a showing that 
the insurer has paid, or assumed liability to pay, 
compensation.®^ Furthermore, where the act pro¬ 
vides that if compensation is paid under the act, the 
employer may enforce for his benefit or for that 
of the insurer carrying the risk the liability of a 
person other than the employer, the right of the 
insurer to maintain an action in its own name 
against such third person has been denied.®^ Not¬ 
withstanding a provision for the subrogation of the 
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employer, however, the right of the employer to 
maintain the action has been denied, on the ground 
that he is not the real party in interest where com¬ 
pensation was paid by the insurer;®® and an In¬ 
surance carrier who has paid the compensation and 
has relieved the employer of any further liability 
therefor has been held to have the option to prose¬ 
cute the cause of action in either its or the employ- 
er's name.®® 

§ 1017. -Action in Name of Employee, 

Dependents, or Personal Represen- 
tative on Behalf of Employer or 
Insurer 

Under some workmen'8 compensation acts, the em¬ 
ployer or insurer may proceed against a third-person 
tort-feasor either in his or its own name or in the name 
of the employee. 

Some acts expressly permit the employer®^ or in- 


62. 111.—C. J. DeWlt Co. v. Central 
Lime & Cernent Co., 250 Ill.App. 
161. 

71 C.J. p 1680 note 32. 

63. Cal.—^Western States Gas & 
Electric Co. v. Bayslde Lumber 
Co., 187 P. 736, 182 C. 140. 

64. U.S.—Milan v. ISZausch, C.A. 
Midi., 194 F.2d 263. 

John Deere Plow Co. v. Ortner, 
D.aMich., 11 F.Supp. 376. 

71 C.J. p 1680 note 34. 

65. N.C.—Whitehead & Anderson v. 
Branch, 17 S,B.2d 637, 220 N.C. 607. 

71 C.J. p 1680 note 36. 

Employer has &o interest in the 
action, since he has paid nothing: and 
suffers no injury. 

N.C.—^Whitehead Ss Anderson v. 
Branch, supra. 

66. D.C.—^Moore v. Hechinger, 127 
P.2d 746, 76 U.S.App.D.C. 391. 

Ky.—^Roberts v. U. S. Pidelity & 
Guaranty Co., 273 S.W.2d 39. 

67. U.S.—^Melella v. Savage, D.C.Del., 
59 F.Supp. 268. 

Cal.—Dodds V. Stellar, 183 P.2d 658, 
30 C.2d 496. 

Quisenberry v. Rulison, 277 P.2d * 
67, 129 C.A.2d 268. 

Kan.—Terrell v. Ready Mlxed Con¬ 
crete Co. of Kansas City, Kan., 268 
P.2d 276, 174 Kan. 633—Long v. 
American Employers’ Ins. Co., 83 
P.2d 674, 148 Kan. 520. 

Ky.—Roberts v. U. S. Fldelity & 
Guaranty Co., 273 S.W.2d 39—^Na¬ 
tional Biscuit Co. V. Employers 
Mut Liability Ins. Co., 231 S.W.2d 
62, 313 Ky. 306. 

Mo.—^Zasslow V. Service Blue Prlnt 
Co., App., 288 S.W.2d 377. 

Pa.—^Paxos V. Jarka Corporation, 171 
A. 468, 314 Pa. 148. 


Assignment 

(1) Under federal compensation act 
provision that, 1£ death is caused 
under circumstances creating legal 
liability on some person other than 
United States, the United States em- 
ployees* compensation commission 
may require beneficiary to assign to 
United States any right of action he 
may have to enforce such liability, or 
may require beneflciary to prosecute 
action In his own name, where com¬ 
mission has not acted in the matter, 
beneflciary may prosecute the action, 
but any recovery is applled or cred- 
Ited to make the United States whole 
with respect to compensation paid 
or payable, 

Mlnn.—^Wagner v. City of Duluth, 
300 N.W. 820, 211 Mlnn. 262. 

(2) Under workmen's compensation 
act, fallure of workman to bring ac¬ 
tion against third person liable for 
his injury, wlthin time speclfled by 
act, operates as an assi^ment to 
workman^s employer of any cause of 
action in tort which he may have 
against such third person, and em- 

I ployer may enforce it by proper ac- 
I tion in auy court of competent ju- 
rlsdiction, In his own name or in 
name of workman for their beneflt as 
their inter est s may appear. 

Kan.—Terrell v. Ready Mixed Con¬ 
crete Co. of Kansas City, Kan., 268 
P.2d 276, 174 Kan. 633. 

lUmltad sabrogatioa at optioa of eiiL- 
ployee 

Amendment of workmen’s compen¬ 
sation act so as to permit Injured 
employee to clalm compensation ben- 
eflts and at the same time institute 
suit against third-person tort-feasor 
in name of injured employee as 
plaintlll, or at employee’s option, in 
the name of employee and for use 
and beneflt of employer or Insurance 
carrier gives Injured employee the 
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right to control his own lawsuit 
against third-person and provides for 
limited subrogation on an equitable 
basis. 

Fla.—^Fldelity & Caa Co. of N. T. v. 

Bedingfleld, 60 So.2d 489. 
Compeasatioii acoepted by employea 
Where an injured employee ac- 
cepted compensation under the com¬ 
pensation act, he could not maintain 
an action against a third-person 
wlthin six months from the date of 
Injury in his own name in the ab¬ 
sence of an allegation in the com- 
plalnt disclosing that the action was 
instituted in the name of employee 
by either his employer or his employ- 
ei^s Insurance carrier. 

N.C.—^Taylor v. Hunt, 95 S.B.2d 689, 
246 N.C. 212. 

Ia 

(1) Where compensation had been 
awarded for death of employee, 
caused by negligence of third per¬ 
son who also was under compensa¬ 
tion act, employer had no right of 
recovery against third person in 
name of employee*s personal repre- 
sentative for amount of compensa¬ 
tion paid. 

IU.—^Havana Nat. Bank, for Use of 
Hartford Acc. & Indem. Co. v. 
Tazewell Club, 19 N.E.2d 228, 298 
111.App. 393. 

(2) Action by decedenfs wldow 
and daughter to recover under dram 
shop act because of decedenfs death, 
for which workmen’s compensation 
had been paid, was not an action by 
the employee or his personal repre- 
sentative, wlthin statute provlding 
for an employer’s partlclpatlon in a 
proceeding on a claim for damages 
by reason of Injury or death for 
which compensation has been paid; 
“personal representative” means the 
administrator or executor, or other 
offlcial representative, of a deceased 
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surer^S to proceed either in his or its own name 
or in the name of the employee, or jointly,69 against 
a third-person tort-feasor. Such an act does not 
create a new cause of action but merely authorizes 
the employer or his insurance carrier in his or its 
own name or in the name of the injured employee 
to institute or join in and prosecute the injured em- 
ployee’s cause of action for the benefit of all.’^® 
Even in the absence of an express provision per- 
mitting the prosecution of an action against a third 
person in the name of the injured employee,or of 
the personal representative or dependents of a de- 


ceased employee,^^ the right to prosecute the action 
in such name for the benefit of the employer or in- 
surer has been recognized. 

The view has been taken, however, that under a 
provision that the employer, having paid compen- 
sation or having become liable therefor, shall be 
subrogated to the rights of the injured employee 
or of his dependents to recover damages against a 
third person and may recover in his own name or 
that of “the injured employee” from such third per¬ 
son, the indemnity paid or payable to the injured 


employee, or the conservator or 
guardian of an Incompetent or minor 
employee. 

Ill_Dillon V. Nathan, 135 N.B.2d 
136, 10 IlLApp.2d 289. 

(3) Other partlculars of nile In 
Illinois see 71 C.J. p 1680 note 36 
[a]. 

68. Cal.—^Dodds V. Stellar, 183 P.2d 
658, 30 C.2d 496. 

Qulsenberry v. Rullson, 277 P.2d 
57, 129 C.A.2d 268. 

Ky.—^Roberts v. U. S. Pidellty & 
Guaranty Co., 273 S.W.2d 39—Na¬ 
tional Biscult Co. V. Employers 
Mut. Llablllty Ins. Co., 231 S.W.2d 
52, 313 Ky. 305. 

Mass,—^Miller v. Blchards, 26 N.B.2d 
380, 305 Mass. 424. 

N.T.—^De Clara v. Barber S. S. Lines, 
132 N.E.2d 871, 309 N.Y. 620. 

Pa. —Gaetano v. Dorst, Com.Pl., 89 
Pittsb.Leff.J. 371. 

71 C.J. p 1680 note 37. 

One of the pnrposes of the statute, 
whereby both compensation Insurer 
and injured employee have an inter- 
est in any action brought against 
third-person tort-feasor, was to im- 
pose ultimate llablllty for an injury 
to the employee upon a person oth¬ 
er than the insured legally at fault. 
Mass.—^Dreher v. Bedford Realty, 
Inc., 140 N.B.2d 180. 

Benefit of Insnrer 

In admlnistratrlx* action to recov¬ 
er damages for employee*s death from 
another than employer, where com- 
plalnt alleged that action was brought 
for benefit of employer’s workmen’s 
compensation insurer, which paid 
award of compensation under work- 
men’s compensation act and which 
was Joined and appeared as party 
plaintiCC, action may be contlnued as 
brought for benefit of insurer prl- 
marily and also for benefit of em- 
ployee's widow and children, who 
may participate in any recovery ex- 
ceeding amount of award. 

S.C.—Fuller v. Southern Blec. Serv¬ 
ice Co., 20 S.B.2d 707, 200 S.C. 246. 

Fallure to bxing aotioii 

(1) Where workman failed to file 
tort action against third-person tort- 
feasor within one year from Injury 


and employer likewise failed to bring 
such action, employer^s compensa¬ 
tion Insurer was entitled to do so in 
his own name or in the name of the 
workman for their benefit as their 
Interests might appear prior to ex- 
piration of statute of limitations. 
Kan.—Wlse v. Morgan-Mack Motor 
Co., 246 P.2d 308, 173 Kan. 372. 

(2) Widow having failed to insti¬ 
tute action against third-person tort- 
feasor for death of husband, em- 
ployer^s compensation Insurer hav¬ 
ing assumed liability for compensa¬ 
tion awarded widow could maintain 
such action in widow's name, since 
provlslons in workmen^s compensa¬ 
tion act authorizing employer to 
maintain such action in name of in¬ 
jured employee or dependents or per¬ 
sonal representatives of deceased 
employee create an exception to gen- 
eral rule of code of civil procedure 
that every action must be prosecuted 
in name of real party in interest and 
are to be given full effect notwith- 
standing such code provision. 

Kan,—^Krol v. Coryell, 176 P.2d 423, 
162 Kan. 198. 

Xn. name of employee 
N.C.—^Whitehead & Anderson v. 
Branch, 17 S.E.2d 637, 220 N.C. 607 
—Hlnson v. Davls, 17 S.E.2d 348, 
220 N.C. 380. 

69. Mo.—^Zasslow V. Service Blue 
Prlnt Co., App., 288 S.W.2d 377. 

70. Ky.—^Roberts v. U. S. Fidelity & 
Guaranty Co., 273 S.W.2d 39. 

Two oauses of aotioii. not created 
TTa n , —^Wise v. Morgan-Mack Motor 
Co., 246 P.2d 308, 173 Kan. 372. 

71. TJtah.—Johnson v. Cudahy Pack- 
ing Co., 162 P.2d 98, 107 Utah 114. 

71 C.J. p 1681 note 38. 

Nomluta plaintiff 

In determining whether injured 
employee, to whom compensation had 
been paid, was bringing personal In¬ 
jury action against negllgent third 
person as a nominal plaintiff for ben¬ 
efit of compensation insurer, it was 
Immaterial that no asslgnment of 
employee's rights to employer or to 
Insurer appeared. 

Vt.—^Towne v, Rizzlco, 32 A.2d 129, 
113 Vt. 206. 


In Pennsylvanla 

(1) Under a provision that the 
employer shall be subrogated to the 
right of the employee against a third 
person to the extent of the compen¬ 
sation payable an employer who 
pays compensation may institute an 
action in the employee’s name if the 
employee does not sua 

Pa.—Scalise v. F. M. Venale & Co., 
162 A. 90, 301 Pa. 316. 

(2) Right of subrogation of insur¬ 
er of employer paylng compensation 
to injured employee where employee 
has recovered judgment for Injuries 
against third-person must be worked 
out through action brought in name 
of Injured employee, either by Join- 
ing employer* s insurer as a party 
plalntiff or as a use plaintiff. 

Pa.—^Moltz, to Use of Royal Indem¬ 
nity Co. V, Sherwood Bros., 176 A. 
842, 116 Pa.Super. 231. 

(3) Other partlculars of rxile in 
Pennsylvanla see 71 C.J. p 1681 note 
38 [d] (2), (3). 

72. La.—Walton v. Louisiana Pow¬ 
er & Light Co., App., 152 So. 760. 
71 C.J, p 1581 note 39. 

Eleotion by widow 
Where there has been an election 
by widow to accept compensation 
under compensation act, but widow is 
not the only person for whose bene¬ 
fit action for wrongful death may be 
malntalned, such action must be 
prosecuted by administrator, and du- 
ties and obligations of defendant are 
the same as if there had been no 
election by the widow to recelve com¬ 
pensation. 

D.C.—Tate V. Nelson, D.C., 71 F.Supp. 
465. 

XTomlnal party 

Under provlslons of workmen’s 
compensation statute subrogatlng 
employer or Insurance carrier, in 
case either has paid compensation 
award, to claim of employee against 
third person, employer or Insurance 
carrier need not be a nominal party 
to an action brought by employee, or 
employee’s administratrix in case of 
death, against third person. 

U.S.—^Ballard v. Southern Cotton Oil 
Co., D.C.S.C., 146 F.Supp. 882. 
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employee the employer must sue in his own name 
in an action for the death of an employee,'^3 and 
that a suit brought in the employee^s name should 
indicate clearly that it is brought by the employer 
or his insurerJ^ Where the act pcrmits the em¬ 
ployee to sue if the employer or insurer fails to 
sue within a specified time after the award of com- 
pensation, as discussed supra § 1004, the necessity 
for entitling an action by the employee, for the use 
of the employer or insurer, has been denied.*^® 
Where a provision that the employer shall be sub- 
rogated to the right of the employee or the depend- 
ents against a third person liable to the employee 
or dependents, but only to the extent of the com- 
pensation payable, is not construed as effecting an 
assignment to the employer but as the equivalent 
of a subrogation in equity, as discussed supra § 994, 
the necessity for bringing an action in the name of 
the employee has been asserted, as discussed infra 
§ 1019. 

Plaintiff as trustee» Where under the act either 
the employee or the employer may sue and both 
the employee and the employer have a beneficial 
interest in the recovery, the employee who sues 
does so, in part at least, as the trustee of an ex- 
press trust,'7« to see that the employer's right of 
subrogation is protected.*^*^ 

g 1018. -Action in Name of State 

An action In the name of a state against a thlpd-per- 
son tort-feasop may be bpought whepe the act ppovldes 
for the transfer of the cause of action to the state for the 
benefit of the accident fund. 

Where the act provides for the transfer to the 
state for the benefit of the accident fund the cause 
of action against a person not in the same employ, 
the propriety of prosecuting an action in the name 
of the state against a third person has been recog- 


ni2ed.7S Notwithstanding a provision of the stat¬ 
ute creating a right of action for death by wrong- 
ful act that the action shall be brought by and in 
the name of the state for the use of the persons 
entitled to damages, it has been held or recognized 
that it is not essential that an action for the benefit 
of the dependents of a deceased employee and of 
an insurer who has paid compensation and thereby 
has acquired the right to proceed against a third 
person should be brought in Ihe name of the state,79 
but where the insurer is the state accident fund, it 
has been held that it is proper that the action 
against the third person should be brought in the 
name of the state.^® In an action by a workman 
or his dependents against a third-person tort-feasor, 
it has been held that a court will not consider rea- 
sons why the workmen's compensation bureau has 
not brought the action in the bureau’s own name.81 

I 1019 . -Proper and Necessaiy Parties 

a. Employee, or personal representative 

or dependents of deceased employee 

b. Employer or insurer 

a. Employee, or Personal Representative or De¬ 
pendents of Deceased Employee 

Under some workmen'8 compensation acts, although a 
person who has elected to take compensation may have a 
beneficial Interest In the amount recovered from a third- 
person wrongdoer, such person is not a proper party to an 
action by the employer; under other acts the employee 
or the dependents of a deceased employee have been re- 
garded as proper but not necessary parties where he or 
they have an Interest In the recovery. 

Under some acts, the view has been taken that, 
even though the person who has elected to take 
compensation may have a beneficial interest in the 
amount recovered from the third-person wrongdo- 
er, such person is not a proper party to an action 
by the employer.82 Under other acts providing for 


73. Del.—Silvia v. Scotten, 122 A. 
613, 31 Del. 290. 

71 C.J. P 1582 note 40. 

74. Del.—^Rogers v. Delaware Power 
& Light Co.. 95 A.2d 842, 9 Terry 
115. 

Action not wltli insarer’8 oonsent 

Where complalnt on its face show- 
ed that injured employee*s action 
against general contractors was a 
tort action at common law, employee 
moved to strlke from answer all al- 
legations relating to an award under 
the compensation act, efiforts to prove 
amount and manner of payment of 
award were defeated by judge’s ac¬ 
tion sustalnlng objections to Ques- 
tions, and employee thereafter moved 
to amend complalnt by alleging that 
action was brought for the benefit 
of compensation insurer and himself. 


action was not a subrogation action 
brought with insurer’s consent and 
for ioint benefit of insurer and em¬ 
ployee. 

S.C.—^Davls V. Fl«ntng, 13 S.B.2d 
434, 196 S.C. 343. 

76. Md.—Stark v. Gripp, 133 A. 338, 
150 Md. 665. 

76. Mo.—^McICenzie v. Missouri Sta- 
bles, Inc., 34 S.W.2d 136, 226 Mo. 
App. 64. 

77. Mo.—^Zasslow v. Service Blue 
Print Co., App., 288 S.W.2d 877— 
McKensie v. Missouri Stables, Inc., 
34 S.W.2d 136, 225 Mo.App. 64. 

78. Wash.—Stato v. Cowlitz County, 
262 P. 977, 146 Wash. 306. 

FrovlBion for asslgsment 

(1) Where wldow of employee kill- 
ed by third person accepted compen¬ 
sation award and assigned cause of 

564 


action to state, state had authority 
under compensation act to prosecute 
assigned cause of action a.gainst 
third person. 

W-ash.—State v. Starr, 62 P.2d 897, 
185 Wash. 18. 

(2) Other decisions under provi- 
sions for assignment see 71 C.J. P 
1582 note 46 [a]. 

79. Md.—Clough & Molloy v. Shil- 
ling, 131 A. 343, 149 Md. 189. 

71 C.J. p 1682 note 47. 

80. Md.—State V. New York, P. & N. 
R. Co., 118 A. 796, 141 Md. 306. 

71 C.J. p 1582 note 48. 

81. U.S.—Nelson v. Westland Oil 
Co., D.C.N.D., 96 F.Supp. 666. 

82. U.S.—Workmen*s Compensation 
Exchange v. Chicago, M., St. P. & 
P. R. Co., D.aidaho, 46 F.2d 886. 

71 C.J, p 1682 note 60. 
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the subrogation of,^^ or for both assignment to, and 
subrogation of,*^ an employer, the employee or de- 
pendents of a deceased employee have been re- 
garded as proper but not necessary parties, where 
the employee or the dependents may have an in- 
terest in the recovery.^S Under at least one act 
the injured employee, even though he has received 
compensation benefits, is the only necessary party 
plaintiff in a common-law suit agsdnst a third per- 
son and he is not required to bring such suit for 
himself and for the use and benefit of the insur- 
er,^^ Under a provision that the employer shall 
be subrogated to the right of the employee or the 
dependents against the third person liable to the 
employee or the dependents, but only to the extent 
of the compensation payable, which is construed as 
not effecting an assignment to the employer but as 
the equivalent of a subrogation in equity, as dis- 


cussed supra § 994, the necessity for bringing an 
action at law against the third person in the name 
of the employee has been asserted.87 

An injured employee who has been paid compen¬ 
sation has been held not to be a proper or neces¬ 
sary party plaintiff in an insurer’s action against a 
third-person tort-feasor,88 at least where the action 
is not commenced within the statutory time after 
the accident has occurred or compensation was 
paid.®9 In an action by an injured employee against 
a third-person tort-feasor, another person who may 
possibly be liable may properly be impleaded, since 
the injured employee has but a single claim for dam- 
ages for the injuries which he sustained in the acci¬ 
dent®® 

In Louisiana, in an action by an insurer against 
a third person to recover compensation paid and 


83. Mo.—^Anzer v. Humes-Deal Co., 
58 S.W.2d 962, 332 Mo. 432. 

71 C.J. p 1682 note 61. 

84. Cal.—^Bassot V. United Railroads 
of San Francisco, 177 P. 884, 39 C. 
A. 60. 

71 C.J. p 1683 note 62. 

85. Colo.—Wilson v. Smith, 130 P.2d 
1053, 110 Colo. 68. 

Ind.—^Hall V. Pennsylvania Grey- 
hotind Lines, 96 N.S.2d 348, 121 
lnd.App. 219. 

lowa. —CorpTUt Jnxls oited io. lowa 
National Mutual ins. Co. v. Chlca- 
gro, B. & Q. R. Co., 68 N.W.2d 920, 
926, 246 lowa 971. 

71 C.J. p 1583 note 63. 
Admioiirtratrlx not neoessary party 
Admlnlstratrix of estate of de¬ 
ceased employee was not a necessary 
party plaintiff to action by work- 
inen’s compensation insurer against 
third person to recover for wrongful 
death of insured*s employee. 
lowa.—^lowa Nat. Mut Ins. Co. v. 
Chicago, B. & Q. R. Co., 68 N.W.2d 
920, 246 lowa 971. 

OompenvatloiL paid in. another state 
However, decedent’s widow was a 
proper and necessary party to ac¬ 
tion for death occasioned by negli- 
gence in Colorado which was com¬ 
menced within one year after accrual 
of cause of action, even though dece¬ 
dent was employed in Wyoming and 
widow was receivlng compensation 
from Wyoming industrlal accident 
fund. 

Colo.—Drake v. Hodges, 161 P.2d 
338, 114 Colo. 10. 

86. Pia.—^Fidelity & Cas. Co. of N. 
Y. V. Bedlngfield, 60 So.2d 489. 

87. Del.—^lerardl v. Farmers* Trust 
Co. of Newarlc, 161 A. 822, 34 BeL 
246, applylng Pennsylvania law. 

88. N.T.—^Husted v. Hendrikson 
Bros., 127 N.Y.S.2d 696, 283 App. 
Div. 737. 


Assignment 

Injured employee was not proper 
party to suit by Insurance carrier 
securlng assignment from employer 
of claim against third person caus- 
ing Injury. 

U.S.—^The Kokusal Kisen Kabushlkl 
Hlaisha, D.CXTex., 44 F.2d 669. 

Insurer real party in intereat 

Where employee, sustaining injury 
through negligence of a third per¬ 
son, had been paid compensation by 
employer's insurer, the insurer and 
not employee was the real party in 
interest in whose name the action 
against third person was required to 
be brought. 

N.T.—Wilton V. Radish, 47 N.T.S.2d 
824, 267 App.Div. 970—Wilton v. 
Radish, 47 N,Y.S.2d 828, 267 App. 
Div. 970, appeal denied 48 N.Y.S.2d 
804, two cases, 267 App.Div. 987. 

Statutory assignment 
Where, after injured employee had 
accepted compensation under New 
York law wlth resuit that there had 
been statutory assigmznent of cause 
of action against tort-feasor to em- 
ployer's Insurer, employee instituted 
common-law action in federal district 
court s^ting in Michigan against 
tort-feasor, the employee was not the 
real party in Interest within federal 
rule or state statutes and could not 
prosecute the action. 

U.S.—^Alexander v. Creel, D.C.Mlch., 
64 F.Supp. 652. 

89. N.Y.—Olker V. Salomone, 130 N. 
Y.S.2d 229, 283 App.Div. 948, rear- 
gument and appeal denied 132 N.Y. 
S.2d 838, 283 App.Div. 1103. 

Lumber Mut. Cas. Ins. Co. v. 
William Spencer & Son Corp., 41 
N.Y.S.2d 319, 181 Misc. 416. 

Olaim held not assigned to insurer 

Where claimant filed a notlce of 
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intention to sue within the one-year 
period and also flled and served a 
notice of motion, with notice of claim 
attached, to obtaln permission to flle 
a claim after the ninety-day period, 
and motion was returnable before 
the year had expired and motion was» 
eventually granted, although not un- 
til after the year had expired, the 
claimant commenced action prior to 
the expiratlon of one year from the 
accrual of the cause of action, and 
therefore claim was not assigned to 
a compensation carrier. 
N.Y.—Bickford v. State, 103 N.Y.S.2d 
316, 278 App.Div. 721. 

Surviving adult, nondependent chiU 
dren 

Where stevedore, allegedly fatally 
injured by failure of owner of pier 
to repair heavy steel door which feli 
on stevedore, left surviving adult, 
nondependent chlldren as well as mi¬ 
nor, dependent chlld and widow, in 
vlew of interest of adult children in 
suit, widow, as administratrix, and 
not employer's workmen’s compen¬ 
sation Insurance carrier, was proper 
party to maintaln wrongful death 
action against pier company, even 
though more than slx months had 
elapsed from time of award of work- 
men'8 compensation death benefits. 
N.Y.—^De Clara v. Barber S. S. Lines, 
132 N.E.2d 871, 309 N.Y. 620. 

90. N.Y.—McCue v. J. F. Shea Co., 
24 N.Y.S.2d 307, 176 Misc. 667, af- 
flrmed 24 N.Y.S.2d 130, 260 App. 
Div. 946. 

Insurer of tort-feasor 
In a reimbursement suit by In¬ 
jured employee of subcontractor and 
his compensation Insurer against 
general contractor who allegedly 
caused injury, indemnity Insurer of 
general contractor was not a proper 
party to suit. 

Tex.—Torres v. Dishman, Civ.App., 
69 S.W.2d 601, error dismlssed. 
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expenses o£ medical Services rendered to an injured 
employee, based on a conventional assignment and 
subrogation made by the employer to the insurer, 
the employee who has compromised his right of 
action against the third person is not a necessary 
party.^i 

b. Employer or Insnxer 

An employer paying compensation Is a necessary par- 
ty under some acts to an action by an employee or the 
persona! representative of a deceased employee against a 
third-person tort-feasor whose alleged negllgence caused 
the injury or death of the employee; under other acts 
nelther the employer nor the Insurer who pays compensa¬ 
tion Is a necessary party to the action. 

Notwithstanding the act permits an injured em¬ 
ployee both to receive compensation and to pro- 
ceed against a third person for damages, where the 
employer is entitled to indemnity or subrogation in 
respect of compensation paid, in an action by the 
employee the employer should, it has been asserted, 
be brought in in some way in order that he may 
obtain indemnification.^^ Thus an employer pay¬ 


ing compensation is a necessary party under some 
acts,®3 and he must be made a party.^^ 

Under a provision that the employer shall be sub- 
rogated to the right of the employee or dependents- 
against a third person, the propriety of making the 
employer a party to an action against the third per¬ 
son has been recognized even though the compen¬ 
sation has been paid by insurer,^5 as has the right 
of the employee or dependents to make the employ¬ 
er or insurer who has, or may have, an interest in 
the recovery, a party defendant.® ® On the other 
hand, under some acts, when the insurer has made 
payments to the employee, the insurer, and not the 
employer, has a right of action as the party subro- 
gated so that the employer is not a proper party 
plaintiff to an action against a third person.®'^ 

Notwithstanding the compensation act gives the- 
employer or insurer an interest in the recovery from, 
or claim against, a third person, the view has been 
taken that neither the employer®® nor the insurer 


91. La.—Globe Indemnity Co. v. 
Toye Bros. Auto & Taxlcab Co., 129 
So. 234, 14 La.App. 142. 

92. lowa.—^Black v. Chlcagro Great 
Western R. Co., 174 N.W. 774, 187 
lowa 904. 

Pa.—Simon v. Keystone Codp. Grape 
Ass'n, Com.Pl., 29 Erie Co. 234. 

93. Alaska.—Anderson v. Pacific S. 
S. Co., 8 Alaska 291. 

71 C.J. p 1683 note 60 [a]. 

HCo aUesratloii of award or payment 
In action against electric company 
for death of workman who was elec- 
trocuted by company’s electric wire, 
workmen’s employer and employer^s 
compensation Insurance carrier were 
not necessary parties, where It was 
not alleged that an award had been 
made or that the employer or insur¬ 
er had paid or become obligated for 
any amount. 

Ky.—^Kentucky-Tennessee Light & 
Power Co. v. Priest's Adm*r, 127 S. 
W.2d 616, 277 Ky. 700. 

94h Neb.—Oliver v. Nelson, 258 N.W. 

69, 128 Neb. 160. 
liegal Uahility 

To entitle an employer to partici¬ 
pate in a proceeding on a claim for 
damages by reason of an injury or 
death for which compensation has 
been paid, there must be legal llabil- 
ity for damages on part of third 
person, the complaint must state a 
good common-law cause of action 
and the proof must establish a good 
common-law or statutory right of 
recovery of damage for negllgence or 
wrongful death, and the negllgence 
of the third person must be the prox¬ 
imate cause of the injury or death. 
ni.— -Dillon V. Nathan, 135 N.B.2d 136, 
10 IllALpp.Sd 289. 


95. Mo.—^Anzer v. Humes-Deal Co., 
58 S.W.2d 962, 332 Mo. 432. 

71 C.J. p 1583 note 61. 

96. Cal.—Stackpole v. Pacific Gas & 
Electric Co., 186 P. 364, 181 C. 
700. 

71 aJ. p 1583 note 62. 

An antomohUe operator might 
eventually be liable over to owner 
of automobile for amounts recovered 
by one Injured by negligent drivlng, 
and hence was a proper and neces¬ 
sary defendant in action by injured 
person against owner, even though 
driver had a good defense against 
prlmary liability because injured 
person was his employee and subject 
to compensation statutes. 

Cal.—^Baugh v. Rogers, 148 P.2d 633, 
24 C.2d 200, 152 A.L.R. 1043. 

97. XJ.S.—^Rehrer v. Service Truck- 
ing Co., D.C.Del., 112 F.Supp. 24, 
applylng Pennsylvania law. 

Zndispeasahle party 
In suit for declaratory rellef on 
ground that plaintlft had become lia¬ 
ble for and had paid workmen’s com¬ 
pensation to an employee allegedly 
Injured through defendant's negli- 
gence based on a common-law right 
of indemnity, absence of insurance 
company actually paying compensar 
tlon as a party to the suit was no de¬ 
fense, since subsequent development 
during trial that compensation pay¬ 
ments were actually made by the in¬ 
surer could be considered a transfer 
of interest by the plaintiff under the 
statute during the pendency of the 
action specifically authorizing con- 
tinuance thereof in the name of the 
assignor; but insurer was an indis- 
pensable party to the recovery phase 
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of the proceeding so that employer 
was not entitled to recover of the 
defendant where the employer had 
paid nothlng but the payments had 
been made by the insurance carrier 
which was not a party to the suit. 
Ky,—^Johnson v. Ruby Lumber Co., 
278 S.W.2d 71. 

9a XJ.S.—Jones v. Goodman, E.a 
Kan., 114 P.Supp. 110, applying Ne- 
braska law—Calvino v. Parley, D. 
C.N.Y., 26 P.Supp. 431. 

Md.—Baltimore Transit Co. v. State- 
to Use of Schriefer, 89 A.2d 858, 
183 Md. 674, 156 A.L.R. 460. 

Miss.—^American Creosote Works of 
La.. V. Harp, 60 So.2d 514, 216 Misa 
5. 

Mo.—Smith V. Siedhoff, 209 S.W.2d. 
233. 

Reynolds v. Grain Belt Mills Co., 
78 S.W.2d 124, 229 Mo.App. 380, 
remanded 69 S.W.2d 947, 334 Mo. 
712. 

Pa.—Tribuno v. Donato, Com.Pl., 4 
Chest.Co. 69. 

S.C.—^Puller V. Southern Elee. Serv¬ 
ice Co., 20 S.B.2d 707, 200 S.C. 246. 
71 C.J. p 1583 note 63. 

Agreement of parties 
In action against truck owners for 
injuries received by traveling sales- 
man when truck sideswiped sales- 
man’s automobile, for which sales- 
man had received compensation un¬ 
der the workmen’s compensation act, 
the employer and the employer*s In¬ 
surer were not necessary parties to* 
the action where agreement between 
employer, employer*s insurer, and 
salesman authorized salesman to 
prosecute action in his own name, 
since, in view of agreement, judg- 
ment would constitute a complete- 
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who pays compensationi^ is a necessary party to 
an action by the employee or the personal repre- 
sentative of a deceased employee against a third 
person whose negligence caused the injury or death 
of the employee. Where the right of an employer 
to relief against a third person is dependent on his 
being a self-insurer, an employer who is not a self- 
insurer is neither a necessary,^ nor, it seems, a 
proper,2 party to an action to enforce the liability 
■of the person who, it is alleged, caused the injury. 
It has been asserted that, notwithstanding the em¬ 
ployer and insurer are primarily the beneficiaries 
■of the action against a third person, the employer or 
insurer is neither a necessary^ nor even a proper^ 


party. 

Under provisions that the acceptance of compen- 
sation shall operate as an assignment to the em¬ 
ployer of the right of the person entitled to com- 
pensation to proceed against the person causing the 
injury and that out of the amount recovered the 
employer shall pay to the employee or to the repre- 
sentative the excess over expenses, benefits fur- 
nished by the employer, and compensation paid and 
payable, the employer is the only necessary party 
plaintiff in an action against a third person for 
injury to, or the wrongful death of, an employee 
where the employer has paid compensation.® 
Where an Insurance carrier, as a third-party as- 


'bar to any furtlier suit based on the 
same cause of action, which was the 
only Question of Importance concem- 
ing defendant. 

Mo.—^Edwards v. Woods, 119 S.W.2d 
369, 342 Mo. 1097. 

Joint tort-feasors’ contrlbutioii aot 
In action by employee of corpora- 
-tlon which had contracted to fumlsh 
materlal and labor necessary to con¬ 
struet electric transmisslon wires for 
■defendant, for injuries received when 
he contacted live wire, plaintiff s em¬ 
ployer was not a proper party de¬ 
fendant, even under jolnt tort-f easors* 
contribution act, where employer 
carrled Insurance pursuant to work- 
men’a compensation law and had paid 
s,ll compensation due to plaintiff un¬ 
der that act. 

Ark.—C. & L. Kural Elee. Co-op. 
Corp. V, Kincaid, 256 S.W.2d 337, 
221 Ark. 450. 

JTot proper party 

Ean.—^Davison v. Martin K. Bby 
Const. Co., 218 P.2d 219, 169 Kan. 
256. 

Xt was not necessary to add naane 
•of employer as a party plaintiff in 
•caption, where right of subrogation 
to employer of deceased employee 
was involved, although plaintiff 
should have included name of em¬ 
ployer tn her statement as one of 
beneficiaries on its claim for subro¬ 
gation. 

Pa,—Jenkins v. Pennsylvania Power 
Co., 41 Pa.Dist & Co. 231, 89 Pittsb. 
Lieg.J. 67. 

•.99. U.S.—^Betts V. Southern Ry. Co., 
C.C.A.N.C., 71 F.2d 787. 

Md.—^Baltimore Transit Co. v. State 
to Use of Schriefer, 39 A.2d 868, 
183 Md. 674, 156 A.L.R. 460, 

Miss.—American Creosote Works of 
La. V. Harp, 6i) So.2d 514, 215 Miss. 
5. 

3£o.—Smlth V. Siedhoff, 209 S.W.2d 
233. 

Reynolds v. Grain Belt Mills Co., 
78 S.W.2d 124, 229 Mo.App. 380, re- 
manded £$ RW.2d 947, 334 Mo. 
'712. 


Pa.—^Tribuno v. Donato, Com.Pl., 4 
Chest.Co. 469. 

Tex.—^Traders & General Ins. Co. v. 
West Texas Utilities Co., Civ.App., 
166 S.W.2d 271, reversed on other 
grounds 166 S.W.2d 713, 140 Tex. 
67. 

71 C.J. p 1584 note 64. 

ZTo subrogation under statute 
Action for death occasioned by 
negligence in Colorado was properly 
brought in name of decedent’s wld- 
ow, although decedent was employed 
in Wyomlng under whose statute 
such cause of action would inure to 
decedenfs personal representative, 
but under applicable Wyoming stat¬ 
ute, which does not provide for sub¬ 
rogation, Wyoming industrial acci¬ 
dent fund, from which widow re¬ 
ceived compensation for husband’s 
death, was not a necessary party to 
action and could only look to pro- 
ceeds of judgment in hands of widow 
for reimbursement for compensation 
paid. 

Colo.—^Drake v. Hodges, 161 P.2d 
338, 114 Colo. 10, applying Wyo¬ 
ming law. 

Not proper party 

U.S.—Milan v. Kausch, C.A.Mich., 194 
F.2d 263. 

Kan.—^Davison v. Martin K, Eby 
Const Co., 218 P.2d 219, 169 Ean. 
256. 

Not Indispeusable party 
U.S.—^Hayhurst v. Henry, D.C.Tex., 
102 F.Supp. 306. 

1. Md.—Texas Co. v. Washington, 
B. & A. Electric R. Co., 127 A, 762, 
147 Md. 167, 40 A.D.R. 496. 

71 C.J. p 1684 note 66. 

2. Md,—^Texas Co. v. Washington, B. 
& A. Electric R. Co., supra. 

71 C.J. p 1684 note 66. 

3. N.C.—^Essick v. City of Lexing- 
ton, 60 S,E.2d 106, 232 N.C. 200— 
Jones V. Otis Elevator Co., 66 S.E. 
2d 684, 231 N.C. 286. 

71 C.J. p 1684 note 67. 

4. N.C.—^Bsslck V. City of Lexlng- 
ton, 60 S.E.2d 106, 232 N.C. 200— 
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Jones V. Otis Elevator Co., 56 S.E. 
2d 684, 231 N.C. 286. 

71 C.J. p 1684 note 68. 
i^iabUity of employer to be sued 
In action for death of plaintiff s in¬ 
testate, complaint alleging negligence 
of municipality in failing to keep 
its streets in repair causing death of 
intestate in sewer drain which he 
was excavating, and alleging that in¬ 
testate was working with Emergency 
Relief Administration which was al¬ 
leged to be an independent contractor 
falled to state cause of action where 
independent contractor was not made 
party to the action and it was not 
shown that independent contractor 
could be sued. 

N.C.—^Bamhardt v. City of Concord, 
196 S.E. 310, 213 N.C. 364. 

5. U.S.—iBJtna Life Ins. Co. v. 
Moses, APP.D.C., 63 S.Ct. 231, 287 
U.S. 630, 77 L.Ed. 477. 

Other persone 

Provislon in longshoremen's com¬ 
pensation act that acceptance of 
compensation shall operate as an as¬ 
signment of right to recover dam- 
ages against third person gives em¬ 
ployer or Insurance carrier right to 
maintain action for wrongful death 
against a third person where the 
person who elects to recelve compen¬ 
sation is the sole person for whose 
benefit such action for wrongful 
death may be brought, but not where 
there are persons other than the per¬ 
son who elects to take compensation 
for whose benefit action for wrongful 
death may be malntained. 

D.C.—Tate v. Nelson, D.C., 71 F.Supp. 
466. 

Znsnrer oaimot brlng action sion» 
Bmployer^s insurer, paying com¬ 
pensation awarded injured employee 
under federal statute, cannot bring 
action alone against third person 
causing injury for daznages, but may 
demand that employer do so and, If 
he refuses, bring such action and 
make employer party thereto. 

N.T.—Globe Indem, Co. v. Atlantic 
Llghterage Corp., 2 N.E.2d 640, 271 
N.Y. 234. 
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signee of an injured workman^s claim, brings an 
action against an asserted wrongdoer to recover 
damages for injuries, the Insurance carrier is a real 
party in interest and a motion by defendant to elim¬ 
inate from the pleadings certain portions thereof 
which make reference to the original plaintiff will 
be granted.® 

Ahsence of award, Where the subrogation of an 
insurer to tihe rights and duties of the employer 
depends on insurer^s assumption of the employeris 
liability to pay compensation or the insurer^s pay- 
ment of compensation for which the employer is 
liable, the insurer is a proper party plaintiff to an 
action against a third person for injury to an em- 
ployee even though an award of compensation has 
not been made when the action is commenced, if 
liability to pay compensation is created by the act 
and not by the awardJ On the other hand, under 
a provision that the acceptance of an award shall 
operate as an assignment to the employer of any 
right to recover damages which the employee may 
have against a third person and that insurer who 
pays, or assumes liability for, compensation shall 
be subrogated to the rights of the employer, the 
view has been expressed that it is improper to per¬ 
imit an insurer to become a party to an action 
against a third person before an award is made.^ 
Where, however, it appears on the face of the com- 
plaint by an employee against a third person that 
no award had been made by the industrial commis- 
sion and that neither the employer nor his insurer 
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has admitted or accepted liability, the employer and 
insurer are neither necessary nor proper parties.^ 

Effect of faUure of employer to become party, 
Fact that an employer has not become or been 
made a party to an action by the employee against 
the third-person wrongdoer does not prevent subro¬ 
gation of the employer, given by some acts, out of 
the fund recovered.^® 

In Louisiofuij in an action by an insurer against 
a third person to recover compensation paid, and 
expenses of medical Services rendered to an in¬ 
jured employee, based on a conventional assignment 
and subrogation made by the employer to the in¬ 
surer, the employer is not a necessary pariy in view 
of his assignment.ll 

§ 1020. -Joinder 

Under some workmen’8 compensation acts, It Is 
proper to Join as parties the employee or personal repre- 
sentative of a deceased employee with the employer or 
Insurer in an action against a third-person tort-feasor, 
where those who are made parties have an Interest in 
the recovery. 

The propriety of joining as parties the employee, 
or the personal representative or dependents of a 
deceased employee, with the employer^^ or insur- 
eris has been recognized where those who are made 
parties have, or may have, an interest in the re¬ 
covery, as has the right of the employee or depend¬ 
ents to make the employer or insurer a party de¬ 
fendant if he refuses to join The view has been 


6. N.T.—^Liberty Mut. Ins. Co. v. 
Canadian Pac. R. Co., 95 N.T.S.2d 
390, 196 Misc. 852. 

7. Cal.—^Moreno v. Los Angeles 
Transfer Co., 186 P. 800, 44 C.A. 
551. 

8. N.C.—Alford v. Seaboard Air 
Line Ry. Co., 164 S.E. 125, 202 N.C. 
719. 

9- N.C.—Jones v. Otis Elevator Co., 
56 S.E.2d 684, 231 N.C. 285. 

10. Pa.—Wilson v. Pittsburgti B. & 
I. Works, 86 Pa.Super. 537. 

11. La.—Globe Indemnity Co. v. 
Toye Bros. Auto & Taxlcab Co., 
129 So. 234, 14 La.App. 142. 

12. U.S.—^Pirst Nat. Bank in Greens- 
burgr V. M & G Convoy, Inc., D.C. 
Pa., 102 F.Supp. 404. 

Cal.—^uisenberry v. Rullson, 277 P. 
2d 67, 129 C.A.2d 268—Femandez 

V. Consolidated Fisherles, Inc., 255 
P.2d 863, 117 C.A.2d 264. 

Idaho.—0’Connell v. Ivankovich, 111 
P.2d 888, 62 Idaho 328. 

Mo.—Schumacher v. Leslle, 232 S. 

W. 2d 913, 360 Mo. 1238—Bunner 
V. Patti, 121 S.W.2d 163, 343 Mo. 
274. 


N.J.—U. S. Cas. Co. V. Hyrne, 189 A. 
646, 117 N.J.Law 547. 

Pa,—Smith y. Altoona & Logan Val- 
ley Elee. Ry. Co., 41 Pa.Dist. & Co. 
165. 

Wis.—Braun v, Jewett, 85 N.W.2d 
364, 1 Wls.2d 631. 

71 C.J. p 1585 note 75. 

13. U.S.—U. S, FideJlty & Guaranty 
Co. V. U. S., C.C.A.N.y., 162 F.2d 
46. 

Paschali v. Mooney, D.C.N.T., 
110 F.Supp. 749—^Pirst Nat. Bank 
in Greensburg v. M & G Convoy, 
Inc., D.C.Pa., 102 F.Supp. 494— 
Hayhurst v. Henry, D.C.Tex., 102 
F.Supp. 306, 

Idaho.—0'Connell v. Ivankovich, 111 
P.2d 888, 62 Idaho 328—Lebak v. 
Nelson, 107 P.2d 1064, 62 Idaho 
96. 

N.J.—XT. S. Cas. Co. v. Hyme, 189 A. 
645, 117 N.J.Law 547. 

Tex.—Tellow Cab & Baggage Co. of 
San Antonio v. Donnell, Civ.App., 
159 S.W.2d 946. 

Wis,—Braun v. Jewett, 85 N.W.2d 
364, 1 Wis.2d 631. 

71 C.J. p 1686 note 76. 

mvoluntary plaintiff 
Where employee of Independent 
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contractor brought third-party ac¬ 
tion against owner of premises upon 
which he was injured and for which 
workmen’s compensation had already 
been paid, and compensation carrier 
dled waiver of right to participate in 
suit but specifically reserved right to 
share in proceeds as provided by 
AVisconsin statute, there was no er¬ 
ror in joining such carrier as an in- 
voluntary plaintiff. 

U.S.—^Hrabak v. Hadison Gas & Elee. 

Co., C.AWis., 240 F.2d 472. 

Waiver 

The failure of dependents of de¬ 
ceased employee who had elected to 
accept compensation for death of 
employee to make Insurance carrier 
a party plaintiff in action against 
tort-feasor, or if carrier refused to 
joln, to make it a party defendant, 
was at most a defect in parties plain¬ 
tiff, which was waived unless raised. 
Utah.—^Johanson v. Cudahy Packlng 
Co., 162 P.2d 98, 107 Utah 114. 

14k Utah.—Johanson v. Cudahy 
Packing Co., supra. 

Right of employee or dependents to 
make the employer or insurer who 
has an interest in the recovery a 
party defendant see supra § 1019 b. 
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taken, however, that, where the act provides for 
an election by the dependents of a deceased em- 
ployee and for the subrogation o£ the employer to 
the rights of dependents to recover against a third 
person, if compensation is claimed and awarded, it 
constitutes a misjoinder i£ dependents are made par¬ 
ties plaintiff in an action by the employer i£ com¬ 
pensation has been claimed and awarded.^ 5 

Where an award o£ compensation operates in 
general to vest in the insurance carrier the entire 
cause o£ action, as discussed supra § 996, and an 
assignment has been effected, the view has been 
taken that the employee to whom an award has 
been made may not properly be joined with in- 
surer as coplamtiff,^® even though insurer, after 
payment o£ the award o£ compensation, irrevocably 
declares itself a trustee for the benefit of the em¬ 
ployee of any surplus that may be recovered;^^ 
but the propriety of permitting a plaintiff employee 
to bring in the insurer as coplaintiff has been rec- 
ognized where the insurer consents and defendant 
has set up as a defense the alleged election of plain¬ 
tiff to take compensation.i8 Also, where, on the 
employee*s election to take workmen’s compensa¬ 
tion, the employee’s cause of action against a 
wrongdoer is, under statute, assigned to the em¬ 
ployer, the employer is not required, on the em- 
ployee’s death after action has been begun against 
the wrongdoer, to join the employee’s personal rep- 
resentative as the real party in interest.^® 

Notwithstanding a provision of an act that an 
employer shall be subrogated to the right of an 
employee against a third-person tort-feasor, an in- 


jured employee may maintain an action without 
joining as plaintiff the employer or the employer^s 
insurer,20 and a negligent third person is not en- 
titled to join an insurer as an additional party 
plaintiff in the absence of a showing that faimess 
requires a joinder.21 

Under a statute providing that either the em¬ 
ployee or the employer may institute an action in 
his own name, an employer who starts an action 
against a third-person tort-feasor to recover for 
workmen’s compensation paid and payable to a wid- 
ow of employee is not required to join the personal 
representative of the deceased employee as a 
party.22 Under another statute making a lessor of 
a motor vehicle liable for damage caused by its 
operation while so leased, a lessor may not join as 
a party defendant a lessee who is the employer of 
the injured person and also the employer of the per¬ 
son whose negligence caused the injury, because the 
statutory liability of the lessor as such is separate 
and distinet from the liability of the lessee under 
the workmen*s compensation statute.23 

Employer and insurer, Where the act provides 
for an election by the dependents of a deceased em¬ 
ployee and for the subrogation of the employer to 
the rights of dependents to recover against a third 
person if compensation is claimed or awarded, the 
propriety of joining insurer as a party plaintiff with 
the employer has been recognized because of a gen¬ 
eral rule, sometimes recognized, granting to insur- 
ers the right of subrogation by operation of law to 
sue the one who has caused the damages or loss 
which insurer has paid or is paying.24 


Tort-feasor may aot oomplala of 
joinder of employer as a defendant 
where It does not appear that his in- 
terests were adversely affected by 
joinder. 

U.S.—Johnsen v. Amerlcan-Hawallan 

S. S. Co., aCJLCal., 98 F.2d 847. 
OoplaliLtiir 

Where Injured employee sued tort- 
feasor, and made his employer*s com¬ 
pensation insurer a party defendant, 
allegrinsr that insurer claimed an in- 
terest in the cause of action because 
of compensation paid to Injured em¬ 
ployee, Insurer became in effect a co- 
plaintifl with Injured employee, and 
it was immaterial that insurer was 
first made a defendant 
Tex.—Hartford Acc. & Indem. Co. v. 

Weeks Drug Store, Civ.App., 161 S. 

W.2d 168, -error refuaed. 

Dismlssal 

In action against third person for 
death of employee who was kllled in 
ezplosion of hydrogen In cylinder in 
which third person had shipped am- 
monia to employer, and for whose 
death compensation award under i 


I South Carolina statute had been 
I paid by employer and Insurance car¬ 
rier, motion of employer, which had 
been joined as third-party defendant, 
to dismiss as to it on ground that it 
had ^lly discharged liability to ad- 
ministratiix by causing payment of 
award was denied. 

U.S,—^Blliott V. Armour & Co., D.C. 

S.C., 80 F.Supp. 867. 

15. U.S.—^Workmen’s Compensation 
Bxchange v. Chicago, M., St P. & 
P. R. Co., D.aidaho, 45 F.2d 886. 
le. Kau.—Wise v. Morgan-Iiiack Mo¬ 
tor Co., 246 P.2d 308, 178 Kan. 872. 
N.Y.—^Lang v. Brooklyn City R. Co., 
161 N.B. 178, 247 N.T. 661. 

17. N.Y.—Lang v. Brooklyn City R. 
Co., supra. 

18. N.Y.—^Roeckleln v. American 
Sugar Refinlng Co., 226 N.Y.S. 876, 
222 App.Div. 640. 

19. Fla.—^l^verty Furnlture Co. v. 
McKesson & Robbins, 19 So.2d 69, 
164 Fla. 772. 

20. Mo.^Bdwards v, Woods, 119 S. 

. W.2d ,869, 842 Mo. 1097. i 
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[ 21. U.S.—Jenkins v. Westinghouse 
Blec. Co., D.CMio., 18 F.R.D. 267. 

Tzial oonxt has disoretloii, when 
faimess reuuires, to require joinder. 
U.S.—^Jenkins v. Westinghouse Elee. 
Co., supra. 

22. Conn.—Stavola v. Palmer, 73 A. 
2d 881, 186 Conn. 670. 

OompUoated trial 

Mere fact that trial might be com- 
plicated because employer had to 
prove not only liability of third per¬ 
son as a tort-feasor, but also amount 
of damages sustained by employee as 
a limit to amount which employer 
might recover did not require joinder 
of employee’s personal representa¬ 
tive as a party. 

Conn.—Stavola v. Palmer, supra. 

23. Conn.—^Farm Bureau Mut. Auto. 
Ins. Co. V. Kohn Bros. Tobacco Co., 
107 A.2d 406, 141 Conn. 639. 

24. U.S.—^Workmen’s Compensation 
Bxchange v. Chicago, M., St P. &* 
P. R. Co., B.aidaho, 46 F.2d 886. 
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§ 1021. -New Parties, Intervention, and 

Substitution 

Where an employee elects to bring an action against 
an alleged third-person wrongdoer and there Is no lia- 
blllty of the employer other than for workmen^s compen- 
sation, the defendant may not bring In the employer as 
a party defendant; but It Is usually held that an em¬ 
ployer or his Insurer may intervene In an action by the 
employee to enforce a right of subrogation or other 
right against the third person. 

Where the compensation act gives the employer 
the right of subrogation, according to some cases, 
defendant in an action by the employee may make 
the employer a party to the record for the purpose 
of protection,26 and may by timely and appropriate 
exception for nonjoinder require that the employer 
shall be made a party either as plaintiff or defend¬ 


ant Under an act providing that awarding com¬ 
pensation shall operate as an assignment to the per¬ 
son liable for compensation, the right of plaintiff 
employee to bring in, on motion, insurer as co- 
plaintiff has been recognized,27 at least where plain¬ 
tiff asserts, contrary to the claim of defendant, that 
no valid award had been made.28 

Where an employee or the personal representa- 
tive of a deceased employee elects to bring an ac¬ 
tion against an alleged third-person wrongdoer, pur- 
suant to the compensation act, and there is no lia- 
bility of the employer other than for compensation 
under the act, defendant may not, on motion, bring 
in the employer as a party defendant for the pur¬ 
pose of having the employer held liable as a joint 
tort-feasor,2» and a like rule has been recognized 


Xnsarer sh^buld l)e Jotned as pazty 
plaintiff 

Ky.—Johnson v. Ruby Lumber Co., 
278 S.W.2d 71. 

25. Pa.—Weschler v. B. & L. E. 
Traction Co., 6 Pa.Dist. & Co. 656. 

26. La.—^Lowe v. Morgan'a Loulal- 
ana & T. B. & S. S. Co., 90 So. 429, 
150 La. 29. 

Utigatlng IsBiLe of fanlt 

Where sublessee of pier put steam- 
ship Gompany in possession under 
agreoment by company to indemnlfy 
sublessee from all damages arising 
from operatlon for which sublessee 
was not legally liable, and steam- 
shlp company’s employee w-as injured 
on pier and recovered compensation 
from company, but also sued subles¬ 
see, sublessee could make company 
a third-party defendant; and fact 
that employee sought both compen¬ 
sation and third-party remedy did 
not prevent lltigating Issue of fault 
as between sublessee and company. 
U.S.—^Rappa v. Pittston Stevedoring 
Corp., E.C.N.T., 48 P.Supp. 911. 

27. N.T.—Gk)key v. McDermott, 84 
N.T.S.2d 466, 274 App.Div. 996. 

Canse of action in Insnrer 
Where injured employees, who had 
been awarded workmen’s compensa¬ 
tion commenced action against third- 
person tort-feasors after their cause 
of action, through lapse of time, had 
vested in employer* s Insurance car- 
rier, but third-person tort-feasors 
through their own fault could not 
avall themselves of that defense un¬ 
der the existing pleadings, employer, 
who was impleaded in third-person 
action nearly three years after the 
accident, was not precluded from as- 
serting that defense. 

NiT.—^Marrone v. John A. Johnson & 
Sons, Inc., 131 N.Y.S.2d 853, 283 
AppJDiv. 1114, appeal granted 134 
N.T.S.2d 272, 284 App.Div. 849. 

88 . N.T.—^Roecklein v. American 
Sugar Reflnlng Co., 226 N.T.S. 375, 
222 App.Div. 640. 


29. N.T.—Thompson v. Internation¬ 
al Harvest er Co. of America, 263 N. 
T.S. 190. 141 Misc. 767. 

N.C.—Lovette v. Lloyd, 73 S.E.2d 
886, 236 N.C. 663. 

Pfiu—Diggan v. Tork-Buffalo Motor 
Bxp., Inc., 31 Pa.Dist. & Co. 660, 13 
Noii^umb.Leg.J. 327. 

Pederal statutes 

(1) Ship, sued for an accident, by 
a harbor worker, cannot implead har- 
bor worker’s employer as Joint tort- 
feasor, because of provision of Long- 
shoremen's and Harbor Workers' 
Compensation Act that employer*s 
liability for accidents to its em¬ 
ployees shall be limited to the com¬ 
pensation provlded by the Act. 

U.S.—Johnson v. U. S., D.C.Or., 79 P. 

Supp. 448—Calvino v. Pan-Atlantlc 
S. S. Corp., D.aN.T., 29 F.Supp. 
1022. 

(2) Where United States had paid 
death beneflts for death of federal 
employee, defendant s, in employee* s 
administrator*s suit alleging negli- 
gence, were precluded, by Federal 
Employees Compensation Act, from 
dllng third-party complaints against 
United States seeking contribution 
and indemnity under Federal Tort 
Claims Act. 

D.C.—Christle v, Powder Power Tool 
Corp., D.C., 124 F.Supp. 693. 

Joint tort-feasors statute 

(1) Where employee and employer 
had elected to have their rights ad- 
judged and flxed pursuant to terms 
of workmen’s compensation act, em¬ 
ployee could not lawfully maintain 
action in tort against his employer 
for injury, and hence the employer 
was not a person liable in tort with- 
in statute allowing contribution be¬ 
tween joint tort-feasors. 

N.J.—^Farren v. New Jersey Tumpike 
Authority, 106 A.2d 762, 31 N.J. 
Super. 356. 

(2) Where employee's dependents 
were awarded workmen*s compensa¬ 
tion and brought an action against 
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third person for employee*s death, 
third person was not entitled under 
the Joint Tort-Feasors* Act to join 
employer as a party defendant, par- 
ticularly where third person alleged 
that employer was solely responsible 
for employee*s injury, notwithstand- 
ing under the act employer would be 
entitled to repayment of compensa¬ 
tion award. 

Md.—^Baltimore Transit Co. v. State, 
to Use of Schriefer, 39 A.2d 858, 
183 Md. 674, 166 A.L.R. 460. 

Agrreement between. employer and 
tort-f easor 

Where administratrix of employee 
availed herself of the workmen’s 
compensation act for remedy against 
employer and there was an indem- 
nillcation agreement between employ¬ 
er and the City on whose premises 
the fatal injury occurred, city, when 
sued at common law for the em- 
ployee’s death, was entitled to flle a 
third-party complaint bringing in the 
employer and the insurer on the In¬ 
demnity bond. 

N.J.—^Tearicks v. City of Wildwood» 
92 A.2d 873, 23 N.J.Super. 379. 

No common-law liability 
In action for death of contractor*8 
employee against subcontractor 
whose truck allegedly ran over em¬ 
ployee, subcontractor was not au- 
thorized to make the contractor an 
additional party defendant, where 
the contractor had paid the award 
made by the industrlal commission 
and had been expressly relieved of 
any common-law liability under the 
provisions of the Workmen’s Com¬ 
pensation Act. 

S.C.—Simon v. Strock, 39 S.E.2d 209, 
209 S.C. 134, 168 A.L.R. 596. 

Becovery of damages from feUow 
employee 

Where defendant’s bus was al¬ 
legedly involved in collision with 
motor vehicle in which plaintiff was 
passenger, and operator of motor ve¬ 
hicle, as a defense to defendant*a 
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in an action by the personal representative where 
compensation has been paid,30 and in an action by 
the insurer in the name of the injured employee^^ 
•or in its own name.32 Consequently, a defendant 
cannot retain the employer as an additional defend¬ 
ant on the ground that it is solely liable to the em- 
ployee or the personal representative or dependents 
•of a deceased employee, since the employer^s lia- 
bility is only that prescribed by the workmen’s com¬ 
pensation act.33 On the other hand, if the employ¬ 
er is liable over to, or jointly liable with, the orig- 
inal defendant, the employer may be summoned by 
the original defendant as an additional defendant 
for the exclusive purpose of protecting the original 
defendant’s right of contribution.34 It has been 
stated, moreover, that the right of a tort-feasor to 


implead the employer as a third-party defendant may 
not be defeated on the ground tiiat the resuit would 
be to make the employer indirectly liable for in¬ 
juries to the employee although the employer has 
complied with the workmen’s compensation law.35 

Some provisions as to the enforcement of a 
negligent party's liability for resulting injuries to 
another^s employee imply that the employer, his 
Insurance carrier, or the employee bringing the orig¬ 
inal action against such party shall have the exclu¬ 
sive privilege to prosecute the action to a final de- 
termination, and a court will not interfere by mak- 
ing additional parties unless compelled by extraordi- 
nary circumstances to do so.33 

Intervenfion. While the right of the employer^*? 


third-party action, allegred that at 
time of accident he and plaintifC were 
fellow employees engragred in course 
-of their employment and that Colo- 
rado workmen’s compensation act 
precludes recovery of damages from 
fellow employee, if operator was 
fellow employee of plaintiff, defend¬ 
ant could not recover indemniflcation 
from operator, by reason of the act. 
XJ.S.—^Hamblen v. Santa Fe Trall 

Transp. Co., D.C.Ck)lo., 101 F.Supp. 

799. 

Befosal io implead employer held 
iLot exror where plaintiiTs employer 
waived right to participate in em- 
ployee*s action under saJCe-place stat¬ 
ute against defendant. 

Wis.—^Johannsen v, Peter P. Woboril, 

Inc., 61 N.W.2d 63, 260 Wis. 341. 

Wrlts of scire fsolas 

(1) Where general contractor*s 
workmen who had elected to accept 
compensation allowed under Penn¬ 
ey Ivania workmen*s compensation law 
brought personal injury actions 
against subcontractor and subcon- 
tractor issued writs of scire facias, 
under Pennsylvania law, to bring in 
the general contractor as additional 
•defendant, motion to quash writ of 
scire facias was required to be de- 
termined according to mandate of the 
.state legislature rather than in ac- 
cordance with rules of legal logic. 
TJ.S.—^Deslauriers Steel Mould Co. v. 

Gangway, C.C.A.Pa., 97 P.2d 78. 

(2) In action against motorist for 
injuries employee sustained while 
Tiding in employer*s truck, for which 
injuries employee was receiving com¬ 
pensation from employer, scire facias 
hringing employer on record as addi¬ 
tional defendant was unauthorized, 
since employer could not be alone 
liable for cause of action declared 
on. 

Pa.—Jackson v. Gleason, 182 A. 498, 

320 Pa. 646. 

30. N.C.—^Brown v. Southern Ry. Co„ 

162 S.E. 613, 202 N.C. 266. 


31. Del.—Miller v. Eliis, 122 A.2d 
314. 

32. N.T.—^Lumber Mut. Casualty 
Ins. Co. of New York v, Roberts, 
41 N.Y.S.2d 232, 266 App.Div. 749. 

33. Pa.—Shaull v. A. S. Beck N. Y. 
Shoe Co., 86 A.2d 698, 369 Pa. 112. 

34. Pa.—Socha v. Metz, 123 A.2d 
837, 386 Pa. 632—Shaull v. A. S. 
Beck N. T. Shoe Co., 86 A.2d 698, 
369 Pa. 112—Malo v. Fahs, 14 A2d 
106, 339 Pa. 180. 

Smith V. Sanctis, 81 Pa.Dist. & 
Co. 281, 31 WasbuCo. 6. 

Right of third person sued for in¬ 
juries or death to contribution or 
Indemnlty from employer general- 
ly see supra $ 982 c. 

Enipl07er’8 insurer 
In action by third party^s em¬ 
ployee against a motor vehicle own- 
er's liability insurer for injuries sus¬ 
tained in a collision, employer^s in¬ 
surer, under compensation policy and 
policy insuring against liability for 
employer’s torts, could be made a 
third party defendant, though the 
employee under Louisiana workmen*s 
compensation law could not sue his 
own employer In tort to determine 
liability of employer* s insurer should 
the employer be found jointly liable 
with motor vehicle owner and com¬ 
pelled by such joint tort-feasor to 
contribute to pa 3 mient of damages. 
U.S.—^Robinson v. National Auto. & 
Cas. Ins. Co., D.C.La., 76 F.Supp. 
489. 

Fedsral siatnies 

(1) Owner of vessel was entitled 
to Implead employer, notwithstand- 
ing provision of Longshoremen^s 
Compensation Act making liability 
of employer for compensation ex¬ 
clusive, where shlpowner sought re¬ 
covery against employer by way of 
contribution or Indemnlty only. 

U.S.—Ryan Stevedoring Co. v. Pan- 
Atlantlc S. S. Corp., N.Y., 76 S.Ct 
232, 360 U.S. 124, 100 L.Ed. 133. 
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Crawford v. Pope & Talbot, Inc., 

C. A.Pa., 206 P.2d 784. 

Finley v. U. S., D.C.N.J., 130 F. 
Supp. 788—Calvino v. Pan-Atlantic 
S. S. Corporation, D.C.N.Y., 29 F. 
Supp. 1022. 

Christon v. U. S., D.C.Pa., 8 F.R. 

D. 327. 

(2) Right of employee, suing ship- 
owner for injuries sustained aboard 
ship while dolng work under em- 
ployer*s independent contract with 
defendant, to recover compensation 
from employer under Longshore- 
men’s Compensation Act did not pre- 
clude defendant from flling proper 
third-party complaint impleading 
employer. 

U.S.—Rlch V. U. S., aA,N.Y., 177 F. 
2d 688. 

Lukasiewicz v. Moore-McCormack 
Lines, D.C.N.Y., 104 F.Supp. 672. 

35. N.Y.—Clements v. Rockefeller, 
70 N.Y.S.2d 146, 189 Misc. 886. 

Action against landloxd 
Tenant*s obtaining a general lia¬ 
bility Insurance policy protecting 
landlord and tenant against any claim 
for injuries to person on demlsed 
premises did not authorlze dismissal 
of landlord*s cross complaint against 
tenant in action against landlord for 
death of tenant*s employee who feli 
down elevator shaft, and provisions 
of workmen*s compensation law 
would not prevent recovery by land¬ 
lord on third-party complaint against 
tenant. 

N.Y.—Clements ▼. Rockefeller, su¬ 
pra. 

36. N.C.—^Lovette v. Lloyd, 73 S.B. 
2d 886, 236 N.C. 663. 

37. Disoretion 

It was not an abuse of dlscretion 
to deny a motion by employer to in- 
tervene where botibi employee and 
tort-feasor objected. 

IlL—^Hyland v. 79 West Monroe Corp., 
118 N.B.2d 636, 2 Ill.App.2d 83. 
Frotectlon of Uen 

However, where employee brought 
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or his Insurance carrier^* to intervene in an action 
by an employee or the dependents of a deceased 
employee against a third person for injuries to, or 
death of, such employee has been denied, at least 
where no- statutory provision is made for subroga- 
tion of insurer to the rights, if any, of the employ- 
er against a third person,39 it is usually held or 
recognized that the employer^® or insurer^l may 
intervene in an action by the employee, or by the 
personal representative or dependents of a deceased 
employee, to enforce the right of subrogation, or 
other right against a third person,^^ ^hich is given 


by the compensation act Moreover, it has been 
held if an employer does not intervene he loses ali 
right to proceed against the tort-feasor and he may 
only claim reimbursement from the employee out 
of such damages as the employee may recover*3 
There is also authority for the view that, while an 
employer may sue in the name of the employee or 
the representative of a deceased employee, as dis- 
cussed supra § 1017, the employer must be the ac¬ 
tive litigant and he cannot break into a proceed- 
ing as intervener where the original plaintiff has 
no cause of action.^^ 


action for personal injuries agralnst 
third person after award had been 
made to employee under workmen’s 
compensation act, employer could in¬ 
tervene for purpose of protectingr his 
lien for amount employer was obli- 
gated to pay employee under act, but 
such intervention did not extend to 
employer the right to participate in 
the conduct or trial of the suit with- 
out consent of plaintilf. 

111.—Sjoberg v. Joseph T. Ryerson & 
Son, Inc., 182 N.KSd 56. 8 IlLApp. 
2d 414. 

Suit nnder Dram Shop Aot 
IlL—Lovekln v. Loser, 139 N.B.2d 
326, 12 IlLApp.2d 367—Dillon v. 
Nathan. 135 N.E.2d 136, 10 IlLApp. 
2d 289. 

38. Fla.—Fidelity & Cas. Co. of N. T. 

V. Bedingdeld, 60 So.2d 439. 
Bisxnlssal 

Where injured employee flled ac¬ 
tion at law against alleged actual 
tort-feasor, Insurance carrier, which 
had paid employee compensation for 
injuries and medlcal expenses, had 
no legal right to assert its claim for 
reimbursement under statute by in¬ 
tervention In such action which 
would prevent employee from dls- 
missing action without consent of 
Insurance carrier; and fact that in¬ 
tervention of Insurance carrier was 
allowed without objection and no 
exceptlon taken to order of allow- 
ance would not prevent employee 
from dismissing suit without consent 
of Insurance carrier. 

Qa.—Travelers Ins. Co. v. Bumstead, 

186 S.B. 742, 182 Ga. 692, answers 
to certided questlons conformed to 

187 S.B. 736, 54 Ga.App. 284. 
:Lo]igslLor6men.’8 and Harhor Workers’ 

Oompensatton Aot 
Where owner of vessel, belng sued 
by administratrix for death of em¬ 
ployee of cleanlng company while 
working on respondentes vessel, im- 
pleaded d6cedent*s employer, seek- 
ing recovery against employer by 
way of contrlbution or Indemnlty, 
employeris Insurance carrier was not 
entitled to Intervene as a party plain¬ 
tiff, slnce its interest would be ad¬ 
verse to that of plaintiff as respeots 
recovery of any amount in excess of 


compensation due plaintilf under 
Longshoremenes and Harbor Workers’ 
Compensation Act. 

U.S.—Christon v. IJ. S., D.CPa., 8 F. 
R.D. 827. 

39. Tex.—^Texas & P. Ry. Co. v. 
Archer, Clv.App.. 208 S.W. 796. 

71 C.J. p 1586 note 92. 

40. U.S.—United Gas Corp. v. GuU- 
lory, C.A.La.. 207 F.2d 308—The 
Etna, C.C.APa., 138 F.2d 37. 

Cal.—Dodds v. Stellar, 183 P.2d 668, 
30 C.2d 496. 

Femandez v. Consolidated Fish- 
erles, Inc., 255 P.2d 863, 117 CJL2d 
254. 

La.—Board of Comers of Port of New 
Orleans v. City of New Orleans By 
and Through Public Belt R. Com- 
mission, 65 So.2d 813, 223 La 199. 

Todd-Johnson Dry Bocks v. City 
of New Orleans, App., 55 So.2d 650. 
Md.—Johnson v. Miles, 63 A2d 80, 
188 Md. 455. 

71 C.J. p 1586 note 93. 

41. Ariz.—State ex rei. Industrial 
Commlsslon v. Reese, 250 P.2d 
1001, 74 Ariz. 425—State ex rei. 
Industrial Oommission v. Pressley, 
260 P,2d 992, 74 Ariz. 412. 

Cal.—Dodds V. Stellar, 183 P.2d 668, 
30 C.2d 496. 

Ky.—Roberts v, U. S. Fidelity & 
Guaranty Co., 273 S.W.2d 30. 

Md.—^Johnson v. Miles, 53 A2d 80, 
188 Md. 455. 

Mlnn.—^Lang v. William Bros. Boiler 
Mfg. Co., Manufacturers & Mer¬ 
ebant s Indem. Co., Intervenor, 85 
N.W'.2d 412. 

Pa—Smith v. Altoona & Logan Val- 
ley Blec. Ry. Co., 41 PaDist. & Co. 
165. 

Tex.—Otis Elevator Co. v. Allen, Civ. 
App., 185 S.W.2d 117, afflrmed in 
part and reversed in part on oth¬ 
er grounds 187 S.W.2d 657, 143 Tex. 
607. 

71 C.J. p 1686 note 94. 

Fillng Intervention complaint after 
expiration of statutory period of 
limitations see supra $ 1014. 
Fallnre to notify iiunizer of settle- 
xnent 

Tort-feasor’s promise to notify 
compensation Insurer in case of set- 
tlement wlth Ixijured employee and | 
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failure to do so was not such fraud 
as to authorize insurer to recover 
from tort-feasor amount of compen¬ 
sation paid employee, where tort- 
feasor paid consent judgment enter- 
ed in favor of employee against tort- 
feasor and Insurer failed to Intervene 
in suit by employee against tort- 
feasor. 

Ga.—^Travelers Ins. Co. v. Georgia 
Power Co., 181 S.B. 111, 6i Ga. 
App. 679. 

CompengatLon paid in exoess of stat- 
nte 

Compensation insureris petition for 
intervention in action between in¬ 
jured workman and tort-feasor al¬ 
leged a good cause of action to re¬ 
cover compensation paid in excess of 
statutory requlrement. 

Tenn.—^U. S. Fidelity & Guaranty Co. 
V. Blam, 278 S.W.2d 693, 198 Tenn. 
194. 

42. U.S.—^Betts V. Southern Ry. Co., 
C.C.AN.C., 71 F.2d 787. 

Ala.—Coleman v. Hamilton Storage 
Co., 180 So. 653, 235 Ala. 553. 

71 C-J. p 1686 note 96. 

Right of employer or insurer to en¬ 
force claim for wrongful death in 
general see supra S 996. 

What law govema 
Whether Insurance carrier paying 
compensation could proceed in ac¬ 
tion instituted against third person 
by deceased employee^s personal rep¬ 
resentative or institute new action 
was Question of procedure governed 
by law of state of forum. 

U.S.—^Betts V. Southern Ry, Co., C. 
C.AN.C., 71 F.2d 787. 

43. U.S.—United Gas Corp. v. Guil- 
lory, C.A.La., 207 F.2d 808. 

La.—^Board of Com’rs of Port of New 
Orleans v, City of New Orleans By 
and Through Public Bolt R Com- 
mission, 65 So.2d 813, 223 La. 199. 

Todd-Johnson Dry Docks v. City 
of New Orleans, App., 55 So.2d 660. 

44. U.S.—Melella v. Savage, D.C.Del., 
59 F.Supp. 258. 

Extendlng doctxine of interveutioii 
not wazranted 

Facts that there may be cases 
where hardship would arise If em¬ 
ployer is unaware that suit has been 
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The right of the employer to intervene before 
verdict to enforce his right of subrogation has been 
recogni2ed,46 as has the right of the insurer to in¬ 
tervene for such purpose after the trial has com- 
menced where the intervention does not delay the 
trial or work any injury to defendant^® Although 
it has been held that the right of the subrogee ceas- 
es if he fails to intervene before the suit is brought 
to judgment,47 there is authority for the view that 
the employer is not bound to intervene in an action 
by the employee in order to preserve the right of 
subrogationi® 

An employee or his personal representative has 
been held entitled to intervene in an action against 
an alleged negligent third person by the employer 
or his insurer, even though compensation has been 
paid to the injured employeei® 

Substitution. The right of insurer who has paid 
compensation to be substituted as plaintiff in an ac¬ 
tion commenced in the name of the personal repre¬ 
sentative of a deceased employee has been recog- 
nizedi® The insurer may not be substituted as 
plaintiff for the employee after the limitation peri- 
od has run where, due to a statutory assignment of 
the cause of action to the insurer, the employee 
had no cause of action when he instituted the pro- 
ceedingi^ 

§ 1022. Pleading 

The fleneral rules of pleadfng apply. 

The pleadings in an action by an injured em¬ 
ployee against a third-person tort-feasor, wherein 
the compensation insurer seeks to intervene, are 
govemed by the general rules rclating to the plead- 


ing^ in civil actions.®® Where the employer is im- 
pleaded as a defendant for the purpose of protect- 
ing the tort-feasor*s right of contribution, the cm- 
ployer-employee relationship may not be pleaded.®® 
If insurer refuses to sue a third person causing the 
employee^s injury and is made party defendant in 
an action for death, wherein plaintiff sues for in- 
surer’s benefit, insurer is not entitled to recover 
where no pleading is filed in its own name.®^ Where 
a person may receive compensation and at the same 
time maintain an action in tort against a third per¬ 
son, the fact that he did claim and receive compen¬ 
sation under the compensation act has no place in 
the pleadings in the common-law action.®® 

§ 1023. - Declaration, Complaint, or Pe- 

tition 

a. Action by, or on behalf of, employee, 
his dependents, or beneficiaries 

b. Action by, or on behalf of, employer 

or insurer 

a. Action by, or on Behalf of, Employee, His 
Dependents, or Beneficiaries 

General rules applicable to declarations, complaints, 
or petitions In tort actions apply In an action by an em¬ 
ployee, or the dependents or personal representative of a 
deceased employee, proseeuted notwithstanding the exlst- 
ence of a workmen’8 compensation act. 

General rules applicable to declarations, com¬ 
plaints, or petitions in tort actions apply in an ac¬ 
tion by an employee, or the dependents or personal 
representative of a deceased employee, proseeuted 
notwithstanding the existence of a workmen^s com¬ 
pensation act.®® In an action by dependents for 


Instituted by employee’s widow, and 
that. In such case, to refuse to al- 
low employer to intervene In wld- 
ow*s suit might leave hlm without 
remedy to enforce his subrogation 
right, do not warrant extending doc- 
trine of intervention in favor of eub- 
rogated employer, since, once he 
commences his payments to widow 
under apposite workm6n’s compen¬ 
sation statute, employer should make 
independent effort to protect his 
right of subrogation by instituting 
suit in his own name or that of wid- 
ow imder statute whlch gives him 
that right. 

XJ.S.—^Melella v. Savage, supra. 

4B. lowa.—Cawley v. People*s Gas 
& Electric Co., 187 N.W. 691, 198 
lowa 536. 

46. Tex.—Schnick v. Morris, Civ. 
App., 24 S.W.2d 491. 

417. Ala.—Coleman v. Hamilton Stor- 
age Co., 180 So. 653, 235 Ala. 663.; 


48. Pa.—Smith v. Tellow Cab Co., 
136 A. 858, 288 Pa. 85. 

71 C.J. p 1686 note 98. 

46. CaJ.—State Compensation Insur¬ 
ance Pund V. Matulich, 181 P.2d 
21, 65 C.A.2d 628. 

IlL—^EchaJes v. EZrasny, 139 N.E. 
767, 12 Ill»A.pp;2d 530. 

60. Mass.—^Fidelity & Casualty Co. 
of New York v. Huse & Carleton, 
150 N.E. 230, 264 Mass. 869. 

61- N.T.—^Marmet v. Rankins, 167 
N.Y.S.2d 194, 4 A.D.2d 486. 

Fossible interest 

Workmen’s compensation carrler 
was permitted to be substituted as 
plaintiff in action brought by injured 
employee even though the statute of 
limitations had run against a new 
action by the carrier, where employee 
thad a possible partial and contingent 
interest in any sum recovered by 
carrier in excess of payments to em¬ 
ployee and expenses of litigation. 
N.Y.—Lehman v. Hartke, 146 N.Y.S. 
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2d 444, 286 App.Div. 661—Wilton 
V. Radish, 44 N.Y.S.2d 437, 266 App. 
Div. 974. 

52. Tenn.—U. S. Pidelity & Guaran- 
ty Co. V. Elam, 278 S.W.2d 693, 198 
Tenn. 194. 

53. Pa.—Socha v. Metz, 123 A.2d 837, 
386 Pa. 632—^Mclntyre v. Straus- 
ser, 76 A.2d 220, 366 Pa. 607. 

54. Tex.—^Houston Gas & Fuel Co. 
V. Perry, 91 S.W.2d 1062, 127 Tex. 
102 . 

65. Kan.—^Davlson v. Martin TSL Eby 
Const. Co., 218 P.2d 219, 169 Ean. 
266. 

56. U.S.—Rich V. U. S., CA.N.Y., 
177 F.2d 688. 

Declaration, petition, or complaint 
in general see Pleading §§ 63*-98. 

Amendments affecting application of 
statute of limitations see * supra 
§ 1014. 

Petition in intervention see supra 

9 1021 . 
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the death of the employee, an avennent that the em- 
ployee and his employer were subject to the com- 
pensation act has been held essential,57 and this 
is so even where defendant was not a party to the 
compensation proceedings.^S It is not necessary 
to allege in the declaration that, pursuant to the 
statute, a notice o£ election to sue the third person 
was given.59 

Plaintiff^s capacity to sue, Rules already stated 
as to the right of an employee to sue a third per¬ 
son, as discussed supra § 983 et seq, enter into a 
determination of the sufficiency of a showing in 
plaintiif^s pleading as to his right to prosecute the 
action.®^ So, where the act gives the employee the 
right to bring the action where the employer or in- 
surer, entitled to subrogation under the act, fails 
to sue within a specified time after demand, plain- 
tiff employee need not allege waiver by the employ¬ 
er of the subrogated right to sue®^ or the essen- 
tials, prescribed by the act, of the employee’s right 
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to sue.® 2 A. complaint, although not alleging that 
the employee elected to bring an action against the 
third person instead of seeking his remedy tmder 
the compensation act, has been held sufficient.®® 
Dependents of a deceased employee, who elected to 
accept compensation for the employee^s death prior 
to bringing the action against the third-persou 
wrongdoer based on the theory of assignment by 
insurer to them of its cause of action, are not re- 
quired to allege that the employer or insurer has 
paid compensation awarded, as a condition preced- 
ent to bringing a suit against the tort-feasor.®^ 

Where the employee may maintain the action not- 
withstanding the employer is a subrogee under the 
act, as considered supra § 1003, plaintiff employee 
need not allege the failure or refusal of the em¬ 
ployer to bring the action.®® A complaint, suffi- 
ciently alleging the subrogation of the compensation 
fund to the rights of the deceased employee^s de¬ 
pendents to recover damages for the employee^s 


SeKTioe of oopy of complaint 
In action by employee against third 
person, employee was reauired to 
have copy of complaint served on 
his employer*s compensation insurer 
and when this was done, if Insurer 
falled to assert any claim, defendant 
would be relieved if he paid to em¬ 
ployee any sum whlch might be re- 
covered. 

U.S.—Davis V. St. liOuis-Southwest- 
em Ry, Co,, B.C.Lia., 99 F.Supp. 751. 

57- Ala.—^Murphy v. Louisville & 
N. R. Co., 61 So,2d 3, 268 Ala. 188. 
P8U—Jenklns v. Pennsylvania Power 
Co., 41 Pa.Dist & Co. 231, 89 Pittsb, 
Leg.J. 67. 

58. Ala.—^Murphy v. Louisville & N. 
R. Co., $1 So.2d 3, 258 Ala. 138. 

59. Fla.—^Hartquist v. Tamiami 
Trail Tours, 190 So. 633, 189 Fla. 
328. 

60. Wls.—Swanson v. Lake Superior 
Termlnal & Transfer Ry. Co., 219 
N.W. 274, 196 Wis. 633. 

71 C.J. p 1686 note 5. 

■Complaint held iniffloiant 

(1) In general. 

N,Y ,—^Lazar v. Stelnberg, 64 N.T.S. 

2d 869, 269 App.Dlv. 760. 

N,C, —Cathey v. Southeastem Const 
Co., 11 S.B.2d 671, 218 N.C. 626. 
Okl.—^Londagin v. McDulf, 261 P.2d 
496, 207 Okl. 594. 

Pa.—^Tribuno v. Donato, Com.PL, 4 
ChestCo. 469. 

Va.—Kramer v. Kramer, 100 S.B.2d 
37, 199 Va. 409. 

71 C.J. p 1686 note 6 [a]. 

(2) Third-party complaint 

D.C.—Coates v. Potomac Elee. Power 
Co., D.C., 96 F.Supp. 1019. 

<3) A complaint against manufac- 
turer of device, by commlssloners of 


state Insurance fund as subrogees of 
one injured as resuit of defect in 
device. 

N.T.—Commlssloners of State Ins. 
Fund V. Humm, 48 N.T.S.2d 876, 
afflrmed 63 N.Y.S.2d 461, 269 App. 
Dlv. 657, motion dismissed 61 N.E. 
2d 782, 294 N.T. 777. 

(4) Even though statute author^ 
izing an action against tort-feasor 
were construed as ezcluding wrong- 
ful death resulting from passive neg- 
ligence of third persons a complaint 
seeking recovery for death of em¬ 
ployee against tort-feasor which al- 
leged that plaintilfs were heirs as 
well as dependents should be sus- 
talned under wrongful death stat¬ 
ute. 

Utah.—Johanson v. Cudahy Packing 
Co., 162 P.2d 98, 107 Utah 114. 
Complaint held insoffloient 

(1) In general. 

U.S.—Czapllckl V. The Hoegh Sllver- 
cloud, D.C.N.T., 133 F.Supp. 368. 
Conn.—Fidellty & Cas. Ins. Co. of 
New York v. Sears, Roebuck & Co., 
199 A. 93, 124 Conn. 227, 117 A.L.R. 
665. 

Pa.—Smlth V. Sanctis, 81 Pa.Dist. & 
Co. 281, 81 Wash.Co. 6—^Perry v. 
M. Shapiro & Son Const. Co., 65 
Pa.Dist. & Co. 180. 

Meade v. Pennsylvania R. R. Co., 
Com.Pl., 99 Plttsb.Leg.J. 307. 

Tex.—Webster v. Isbell, 100 S.W.2d 
360, 128 Tex. 626. 

(2) In employee’s action against 
manufacturer of machlne by which 
employee was injured, complaint was 
Insufflcient to state a cause of action 
for failure to show that employee 
was a bona fide farm laborer excluded 
from workmen’s compensation act. 
Ind.—Strlckler v. Sloan, App., 141 N. 

E.2d 863. 


Petition held deaoutxrahle 
N.C.—^Barnhardt v. City of Concord, 
196 S.B. 310, 213 N.C. 364. 

Fetitlon held not demnrrahle 
Kan.—Truhlicka v. Beech Aircraft 
Corp., 178 P.2d 252, 162 Kan. 635 
—-Bittle V. Shell Petroleum Corp., 
76 P.2d 829, 147 Kan. 227. 

Md.—^Virginia Dare Stores v. Schu- 
man, 1 A2d 897, 176 Md. 287. 

Separate and several oans» of ao- 
tion 

Where compensation clalmant In 
action for injuries caused by third 
persons alleged that injuries were 
caused through negllgence of de- 
fendants "and/or” either of them, 
cause of action was separate and sev¬ 
eral against each third person and 
not single and indivisible against 
both. 

N.Y.—Crossman v. Consolidated Ed¬ 
ison Co. of New York, 48 N.Y.S. 
2d 701, reversed on other grounds 
60 N.Y.S.2d 786, 268 App.Dlv. 876, 
afflrmed 60 N.B.2d 199, 294 N.T. 39. 

61. Me.—^Foumier v. Great Atlantic 
& Pacific Tea Co., 148 A 147, 128 
Me. 398, 68 A.L.R. 481. 

62. Me.—Foster v. Congress Square 
Hotel Co., 146 A 400, 128 Me. 50. 
67 AL.R. 239. 

71 C.J. p 1686 note 8. 

63. Or.—Walter v. Turtle, 29 P.2d 
617, 146 Or. 1. 

64. Utah.—Johanson v. Cudahy 
Packing Co., 162 P.2d 98, 107 Utah 
114. 

65. Mo.—^Langston v. Selden-Breck 
Const Co., 37 S.W.2d 474, 226 Ma 
App. 531. 
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death from the third-person wrongdoer, States the 
facts authorizing the state to bring the action 
against such third person, although the complaint 
does not allege that any demand to sue was made 
on the persons entitled under the statute to bring 
the action before the personal representative may 
bring it.®® Where plaintiff employee seeks to avoid 
the effect of an election to take compensation from 
his employer as defeating his right of action against 
the third-person wrongdoer, the issue must be raised 
by the pleading.®*^ 

Negativing employment by defendant or applica- 
tion of compensation act to employment. Allega- 
tions which definitely exclude the theory that the 
injured or deceased employee was an employee of 
defendant have been held suflaicient to negative the 
fact of such employment®® and to show that de¬ 
fendant is a "person other than the employer” with- 
in the meaning of the act.®® Where plaintiff*s plead- 
ing sets up no relationship of master and servant 
between plaintiff and defendant and no other facts 
which would make the workmen*s compensation act 
applicable, it is not necessary to allege matters to 
take the case out of, or to negative the force of, 
the act.7® 

Provisions of act henefiting defendant or reliev- 
ing him from liability. According to some cases 
plaintiff employee need not negative the terms of 
a provision of the compensation act which permit 
a person other than the employee to have the benefit 
of the act^i or which create defenses, in a common- 
law action by the employee,7® or, it seems, in an ac¬ 
tion brought by a dependent of a deceased employee 
for the death of such employeeJ® A complaint is, 
however, demurrable where the allegations therein 


show that defendant is, under the act, immune from 
an action against him by plaintiff employee,but 
a demurrer will not lie where such allegations are 
lacking.'^® 

Notwithstanding an employee or the personal rep¬ 
resentative of a deceased employee has no cause 
of action for a compensable injury or death where 
the employee, his employer, and defendant were all 
subject to the compensation act, the view has been 
taken that in a common-law action by the em- 
ployee^® or in an action under the injuries act for 
the death of an employee in which there is noth- 
ing to show that deceased employee was under the 
compensation act,77 it is not necessary to allege 
that defendant was not under the compensation act,. 
and where in an action for the death of an em¬ 
ployee, it clearly appears that defendant was not 
under the act, no reference to the act need be 
made;*^® likewise, in an action under the injuries 
act, it has been held that it is not necessary to al¬ 
lege that the deceased employee was not under the 
compensation act.^® There is, however, authority 
for the view that, in view of such provision reliev- 
ing a person subject to the act from liability to an 
employee, where the allegations raise a presump- 
tion that plaintifFs employer and defendant were 
subject to the act and that the injury complained 
of arose out of, and in the course of, plaintiff*s em¬ 
ployment, plaintiff should make allegations show- 
ing that plaintiff’s employer®® or defendant®^ was 
not bound by the act. 

Where the act prevents the maintenance of an 
action against a third person who is an employer 
in the course of any extrahazardous employment 
under the act, on demurrer to the complaint of 


66. N.D.—state, for Benefit of 

Workmen’s Compensation Fund v. 
Thompson, 11 N.W.2d 113, 73 N.D. 
56 . 

67. Ariz.—State ex rei. Industrlal 
Commission v, Pressley, 260 P.2d 
992, 74 Ariz. 412—^Moseley v. Lily 
Ice Cream Co., 300 P. 958, 38 Ariz. 
417. 

Blection defeating right of action in 
general see supra § 987 et seq. 

68. Ala.—U. S. Cast Iron Pipe & 
Foundry Co. v. Fuller, 102 So. 25, 
212 Ala. 177. 

71 aj. p 1687 note 13. 

69. Md.—State v. Chesapeake & Po- 
tomac Telephone Co. of Baltimore 
City, 160 A. 437, 162 Md. 672. 

71 C.J. p 1687 note 14. 

70. Mo.—^Langston v. Selden-Breck 
Const. Co., 37 S.W.2d 474, 226 Mo. 
App. 531. 

71 aj. P 1687 note 16* 


71. Ala.—^Demopolis Telephone Co. 

V. Hood, 102 So. 36, 212 Ala. 216. 
71 C.J. p 1687 note 17. 

72. 111.—^Manion v. Chicago, H. L & 
P. R, Co., 119 N.E.2d 498, 2 IlLApp. 
2d 191. 

71 C.J. p 1687 note 18. 

Fellow servante 

Allegations that plaintiff was 
worklng as employee of subcontrac- 
tor when injured, as resuit of negll- 
gence of an employee of Principal 
contractor, did not show that plain¬ 
tiff and negligent employee were fel¬ 
low servants, in which case plain- 
tllTs remedy would be in accordance 
with state industrlal accident law. 
U.S.—Bryant v. Phoenix Bridge Co., 
D.C.Me., 43 F.Supp. 162. 

73. XJ.S.—^Madden v. Northern Pac. 
B. Co., D.aWash., 242 F. 981. 

71 C.J. p 1687 note 19. 

74. Minn.—Olson v. Thiode, 226 N. 

W. 391, 177 Minn. 410, 

71 C.jr, p 1687 note 20. 
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75. Fla.—^Miami Rooflng & Sheet 
Metal Co. v. Kindt, 48 So.2d 840. 

76. 111.—0'Brien v. Chicago City 
Ry. Co., 137 N.E. 214, 306 111. 244, 
27 AL.R. 479. 

71 C.J. p 1687 note 22. 

Liability of third person subject to- 
act in general see supra § 985. 

77. 111.—^Elaborated Ready Rooflng 
Co. V. Chicago & W. I. R. Co., 222- 
HLApp. 181. 

78. 111.—Klonowskl v. Crescent Pa¬ 
per Box Mfg. Co., 217 I11.APP. 150. 

79. 111.—Hartray v. A. T. WlUett 
Co., 232 IlLApp. 193. 

80. 111.—^Rogers v. Illinois Cent. R. 
Co., 210 IlLApp. 677. 

71 C.J. p 1687 note 26. 

81. 111.—Stevens v, Illinois Central 
R. Co.. 137 N.E. 859, 306 IlL 370. 

71 C.J. p 1688 note 27. 
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plaintiff employee, the court will not assume that 
defendant was an employer within the act unless 
the allegations af the complaint show that fact 
with certainty and precision.82 

Tort or wrong of defendant and duty to em¬ 
ployee. In an action for the death of an employee, 
for the use of his dependents, the absence of alle¬ 
gations sufficient to show the existence of an ac- 
tionable wrong on the part of defendant renders 
the declaration insufficient on demurrer.83 In such 
action, where there are allegations in respect of 
a contract between defendant and the deceased em- 
ployee’s employer which are appropriate to show 
that the contract was the occasion for deceased^s 
rightful presence on defendanfs property at the 
time and place of the injury and to show that de¬ 
ceased was acting as an employee of independent 
contractors, it is not necessary that the terms and 
effect of the contract should be more particularly 
stated.^^ 

Damages. Where an employee sues the third- 
person wrongdoer in his own right ex delicto, it 
has been held that the amount of damages must be 

alleged.^5 

b. Action by, or on Behalf of, Employer or In- 
snrer 

In an action by, or on behalf of, an employer or In- 
surer for an Injury to, or the death of, an employee, the 
plaintlff^s pleadings must state facts sufficient to show 
a cause of action, and the necessity of alleging facts 


which Show that the plaintiff fnsurer has acquired the 
right to reimbursement out of a recovery from a thlrd 
person has been recognized. 

General rules applicable to declarations, com- 
plaints, or petitions in tort actions apply in an ac¬ 
tion by, or on behalf of, the employer or an in- 
surer for an injury to, or the death of, an em- 
ployee.^® It has been held that an insurer may 
include in its complaint a claim for injuries sus- 
tained by the employee.^^ Likewise, the employer 
or insurer should allege that the third person was 
liable to the employee.^S Where a complaint by 
an insurer sets forth the facts concerning the status 
of both the employee and insurer, and recites that 
the damages sought are in behalf of both, such 
complaint is sufficient, without naming the em¬ 
ployee as a party plaintiff.89 xhe fact that an em- 
ployer^s original complaint is based on a statute, 
subsequently held unconstitutional, is immaterial, 
if such complaint contains essential elements of a 
cause of action.^® 

Where an employer seeks indemnification out of 
the proceeds of a recovery against a third-person 
wrongdoer for compensation paid the injured em¬ 
ployee, a petition which does not allege that the 
injury was not proximately caused by the negli- 
gence of the employer or his employees has been 
held insufficient,although it has been held that 
an employer is not required affirmatively to allege 
the employee's freedom from negligence in order 
to state a cause of action.®^ Under a provision re- 


82. XJ.S.—^Llndh v. Booth Fisheries 
Co., D.aWash., 2 F.Supp. 19. 

83. Md.—State v. ChesapeaJce & Po- 
tomac Telephone Co. of Baltlmore 
City, 160 A. 437, 162 Md. 572. 

84. Md.—State v. Chesapeake & Po- 
tomac Telephone Co. of Baltimore 
City, supra. 

85. La.—International Paper Co. v. 
Arkansas & L. M. Ry. Co., App., 
35 So.2d 769. 

86. U.S.—Travclers Ins. Co. v. 

Northwest Airlines, D.C.W1S., 94 
F.Supp. 620. 

71 C.J. p 1588 note 83. 

Dedaratioii, oomplalxit, or petition 
heUL snllLoient 

(1) In general. 

U.S.—^Blliott V. Armour & Co., D.C. 

S.C., 30 F.Supp. 367. 

Mlnn.—^Anchor Casualty Co. v. Car- 
rier Fnglneering Corporation, 273 
N.W. 647, 200 Minn. 111. 

N.Y.—Coleman v. Catlng Rope 
Works, 286 N.T.S. 815, 247 App. 
Div. 310, appeal dismissed 6 N.F.2d 
404, 273 N.T. 461. 

Fmployers Llabllity Assur. 
Corp. V. Flsher, 13 N.T.S.2d 902. 

(2) Complaint under compensation 
act sectlon which provlded for em- 


ployer*s action against tort-feasor 
and which was declared unconstitu¬ 
tional pending action was sufficient 
to enforce common-law right of sub- 
rogation where complaint set forth 
operative facts to sustain common- 
law recovery and apprised opponent 
of nature of claim and partially com- 
plied with applicable clvll practlce 
act section, in view of overruling 
motlon of trial court to amend so as 
further to comply. 

111.—Geneva Const Co. v. Martin 
Transfer & Storage Co., 122 N.B.2d 
540, 4 I11.2d 273. 

(8) In subrogation suit by com¬ 
pensation Insurer against alleged 
negllgent third person commenced 
more than two years after dlsmlssal 
by supreme court of application for 
wrlt of error, but less than two 
years after overruling of motlon for 
rehearing In suit establishing insur- 
er’s liability, petition showlng that 
Insurer had insisted on motlon for 
rehearing Indlcated that insurer had 
not previously assumed obligatlon to 
pay compensation and was sufficient 
to. entitle insurer to maintain suit. 
Tex.—Texas Bmployers' Ins. Ass*n 
V, Texas & P. By. Co., Clv.App., 

576 


129 S.W.2d 746, error dismissed, 
Judgment correct. 

Declaration, complaint, or petition 
held insuffloient 

111.—^Alschuler v. Rockford Bolt & 
Steel Co., 48 N.R2d 435, 318 111. 
App. 564. 

Motlon to amend granted 

U.S.—^Blllott V. Armour & Co., D.C.S. 
a, 30 F.Supp. 367. 

87. Cal.—State Compensation Ins. 
Fund V. Matullch, 131 P.2d 21, 65 
C.A.2d 528. 

8& Pa.—^Broderick v. Great Lakes 
Cas. Co., 33 A.2d 653, 152 Pa.Super. 
449. 

89. N.J,—^Zurich General Acc. & 
Liability Ins. Co. v. Ackerman 
Bros., 11 A.2d 52, 124 N.J.Law 
187. 

90. 111.—Geneva Const Co. v. Mar¬ 
tin Transfer & Storage Co., 114 
N.E.2d 906, 361 Ill.App. 289, af- 
fllrmed 122 N.B.2d 540, 4 I11.2d 273. 

91. 111.—Manion v. Chicago, R. I. & 
P. R. Co., 119 N.B.2d 498, 2 IU. 
App.2d 191. 

92. La.—^International Paper Co. v* 
Arkansas & L. M. Ry. Co., App., 
85 So.2d 769. 
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quiring an cmployer, instituting a suit against the 
tbird-person wrongdoer for reimbursement for com- 
pcnsation paid the employee, “forthwith” to notify 
liie employee, the employer’s petition is not defec¬ 
tive bccause of the failure to allege that such notice 
was given.w 

Employe/s or insurer^s rights or interest The 
necessity of alleging facts which show that plain- 
tiff insurer has acquired the right to reimburse¬ 
ment out of a recovery from a third person has 
been recognized.*^ So, it has been held that an 
insurer is required to set out policy provisions, if 
any, authorizing subrogation to the rights of the 
employer;^5 but the omission of an allegation that 
plaintiff is an insurance carrier which is entitled to 
subrogation under the provision of the compensa- 
tion act is immaterial where that fact is neces- 
sarily implied from allegations actually made.^® 

Where an employer*s right to recover damages 
from a third person for the death of an employee 
is not dependent on the appointment of a personal 
representative of the deceased employee, as dis- 
cussed supra § 1010, the omission from the declara- 
tion of an allegation of the appointment of a per¬ 
sonal representative does not render the declaration 
insufficient as not stating a cause of action.87 An 
employer*s complaint does not state a cause of ac- 
tion where it is impossible to ascertain who the 
dependents are to whom the employer claims to be 
subrogated.®® Where an insurer who has paid com- 
pensation is entitled to relief against a third per¬ 
son both tmder a provision of the compensation 
act which subrogates insurer to ali the rights and 
actions to which the employer is entitled under the 
act and also under a statute giving a right of ac- 
tion for every act which causes damage to anoth- 
er, insurer need not, in an action by him against a 
person who caused the injury to the employee, spe- 
cifically state whether it Sues as legal subrogee un¬ 


der the compensation act or whether it claims tm¬ 
der such other statute.*® 

In an action by an employer under his right of 
subrogation given by the compensation act, an al¬ 
legation in the declaration of nonwaiver of the 
employeris right of subrogation is not necessary.^ 
Under an act providing that, if an injured em¬ 
ployee elects to take compensation, awarding com¬ 
pensation shall operate as an assignment to the per¬ 
son liable for compensation of the cause of action 
against a person not in the same employ, in an ac¬ 
tion by insurer allegations setting up the election 
of the employee to take compensation and the fact 
that the election and award operated as an assign¬ 
ment of the cause of action are proper.^ 

While the view has been expressed that, under a 
provision for the subrogation of the employer to 
the right of the employee to the extent of the com¬ 
pensation payable, the statement of plaintiff em¬ 
ployee in an action against a third person should 
show that plaintiff has sued for himself and his 
employer as their respecti ve interests may appear,* 
tmder a provision that, if compensation is paid, in¬ 
surer may enforce in the name of the employee or 
in its own name and for its own benefit the liability 
of a person other than the employer, it is not neces- 
sary to allege in an action brought in the name of 
the employee that the action is brought in the name 
of the employee for the benefit of insurer,^ at least 
where a consent signed by insurer is attached to 
the complaint.5 Where under a provision for sub¬ 
rogation of the employer who has paid, or has 
become liable to pay, compensation, the employee^s 
cause of action is not extinguished if the employee 
elects to take compensation but is kept alive for 
the benefit of the employer, an amendment of the 
declaration in an action by the employee, setting 
forth his election to take, and the receipt of, com- 


93. Lia.—^International Paper Co. v, 
Arkansas & Li. M. Ry. Co., supra. 

94. D.C.—Chapman v. Griffltli-Con- 
sumers Co., 107 P.2d 268, 71 App. 
D.a 64. 

71 C.J. p 1S8S note 84. 

Grantincr of oompensatlon 
A complaint, which alleged that 
compensation claimant applled for 
compensation for injuries resulting 
from alleged nealigence of third per. 
son and that hearings were had 
thereon, but whic^ failed to allege 
a granting of compensation» was In- 
suffident to plead a cause of action 
by insurance carrier against third 
person causing elalmanfs injuries. 
N.T.—^Bmployers . LiiabUity . Asaur. 
Corp. v. Flshdi 18 K.T.S.fd 802., 
101 C. J.S.—87 


95. U.S.—^Liberty Mut Ins. Co. v. 
American Incinerator Co., D.C.N.Y., 
61 F.2d 789. 

96. Cal.—^Royal Xndemnity Co. v. 
Midland Counties Public Service 
Corporation, 188 P. 960, 42 CJL 
628. 

71 C.J. p 1588 note 35. 

97. 111.—^Brennan Const. Co. v. 
Blair, 261 IlLApp. 9. 

98. 111.—North Pier Terminal Co. 
for Use of Liberty Mut. Ins. Co. v. 
Hosklns CoaI & Dock Corp., 77 N. 
E.2d 546, 888 llLApp. 440, afflrmed 
88 N.E.2d 748, 402 111. 192. 

99. La.—Fidellty Union Casualty 
Co. V. 'Carpenter, 126 So. 604, 12 

. La.App. 821. 


1. Ma—Foumler v. Great Atlantic 
& Pacific Tea Co., 148 A. 147, 128 
Ma 898, 68 A.L.R. 481. 

8. N.T.—^Royal Indemnity Co. v. J. 
G. White Engineering Corpora¬ 
tion, 198 N.T.S. 264, 120 Misa 332, 
afiOrmed 202 N.T.S. 950, 208 App. 
Div. 769. 

3. Pa.—'Weachler v. B. & C. E. Trac- 
tion Company, 6 Pa.Dist & Co. 566. 

4. Mass.—^Becker v. Eastem Mas- 
sachusetts St. Ry. Co., 181 NJE. 
757, 279 Mass. 435. 

71 aj. p 1589 note 42. 

5. U.S.—^Ballard v. Southern Cotton 
Oil Co., D.aS.a, 145 7.SUPP. 881. 
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pensation does not introducc a ncw causc of ac- 
tion® and is permissible.'^ 

Employee subjeci io compensation aci, Where 
the prestimption is that if an employer is operating 
under the act his employee is bound by its terms, 
as considered supra § 125, and, in an action by the 
employer against the person liable for the injury 
to the employee, to enforce a right given by statute 
where sudi person is within the compensation act, 
it is specifically alleged that both plaintiff and de¬ 
fendant are under the act, the omission of an alle- 
gation that the employee was under the act does 
not render the dedaration defective.^ 

Negativing employment. Where, under the com¬ 
pensation act, the liability enforceable is that of 
a '‘person other than the employer,” allegations 
which definitely exclude the theory that the em¬ 
ployee was an employee of defendant are suflficient 
to show that defendant is a "person other than the 
employer” within the meaning of the act.^ 

Election of defendant as to being bound by the 
act It seems that where the employer has, under 
the act, a right to enforce the liability of a person 
who has elected not to be bound by the act, for an 
injury to the employee, it is necessary to allege in 
the dedaration in an action by the employer to 
enforce such liability that defendant had elected 
not to be bound by the act;i® but in an action by 
an employer pursuant to a provision that, where 
compensation is payable, the employer may enforce 
the liability of a person who has elected to be 
bound by the act, it is not necessary to allege that 
defendant has elected to be bound by the compen¬ 
sation act if facts are alleged which, under the act, 
raise a presumption that defendant has elected to 
be bound by the act 

Actionaible wrong or tori of defendant cmd duty 
to employee. In an action for the use of insurer 
based on the death of an employee, the absence from 
the dedaration of allegations suflBcient to show the 
violation by defendant of some duty which defend¬ 
ant owed to such employee renders the dedaration 


insuflScient on demurrer.^2 xhe omission, however, 
of an allegation of the terms of the applicable pro¬ 
vision defining the conditions under which defend¬ 
ant shall be liable does not render the dedaration 
fatally defective where from the facts alleged the 
existence of such conditions must necessarily be in¬ 
fer red.^ 3 A count of the complaint in an action by 
insurer for reimbursement, which States in greater 
detail the wrongful conduct of which plaintiff com- 
plains which was set forth in more general lan- 
guage in other counts, has been upheld on demur- 
rer.i4 

In an action for the benefit of insurer, based on 
the death of an employee, where there are all^- 
tions in respect of a contract between defendant 
and the deceased employee^s employer which are 
appropriate to show that the contract was the oc- 
casion for deceased’s rightful presence on defend- 
ant*s property at the time and place of the injury 
and to show that deceased was acting as an em¬ 
ployee of independent contractors, it is not neces¬ 
sary that the terms and effect of the contract should 
be more particularly stated.^® in respect of de- 
fendant^s act constituting the cause of the death 
of an employee, it is suflSciently alleged that the in¬ 
jury inflicted by defendant was the cause of the 
death if that fact is necessarily inferable from 
the facts alleged.^® 

Damages; payment of compensation. Where, un¬ 
der the compensation act, in an action in the name 
of the employee for the benefit of insurer, the lia¬ 
bility of defendant, including liability in respect of 
the amount recoverable, is the same as in an action 
for the benefit of the employee, an allegation that 
insurer made certain payments to the injured em¬ 
ployee, while permissible,!^ is not necessary.^® 
Likewise, an insurer suing the third-person wrong- 
doer for wrongful death of the employee, is not 
required to state in his petition the amount of com¬ 
pensation paid the dependent of the deceased em- 
ployee,^® and an employer^s petition need not spe¬ 
cifically allege the amount of damages the em¬ 
ployee sustained as a resuit of the accident involv- 


6. Vt.—^Davis V. Central Vermont 
Ry. Co., 113 A. 639, 95 Vt 180, 

7. Vt.—Davis v. Central Vermont 
Ry. Co., supra. 

8. HL—Tribune Co. ▼. Elmery Motor 
Livery Co., 232 IllApp. 309. 

9. Md.—State V. Chesapeake & Po- 
tomac Telephone Co. of Baltimore 
City, 160 A 437, 162 Md. 572. 

71 C.J. p 1589 note 48. 

10. 111.—Vose V. Central Illinois 
Public Service Co., 122 NJQ. 184, 
286 111. 519. 


11. Hl.—Vose V. Central Illinois 
Public Service Co., supra. 

71 ax p 1689 note 60. 

12. Md.—State v. Chesapeake & Po- 
tomac Telephone Co. of Baltimore 
City, 160 A 437, 162 Md. 572. 

71 aj. p 1689 note 61. 

13. m. —^Ryan Co. v. Sanltary Bist 
of Chicagro, 236 niApp. 611. 

71 aj. p 1589 note 62. 

A€l—^D ay & Sachs v. Travelers’ 
Ins. Co., 137 So. 409, 223 Ala. 558. 

15. Md.—State v. Chesapeake & Po- 
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tomae Telephone Co. of Baltimore 
City, 160 A 437, 162 Md. 672. 

16. Hl.—^Brennan Const Co. v. 

Blair, 261 IllApp. 9. 

71 C.J. p 1590 note 55. 

17. Me.—^Donahue v. Thorndlke A 
Hlx, 109 A 187, 119 Me. 20. 

71 C.J. p 1690 note 67. 

18. Ma—Bonahue v. Thorndlke & 
Hlx, supra. 

19. lowa.—^lowa Nat Mut Ins. Co. 
V. Chicago, B. & Q. R. Co., 68 N.W. 
2d 920, 246 lowa 971. 
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ed .20 Where the act provides that the awarding of 
compensation shall operate as an assignment to the 
person liable for compensation, the view has been 
expressed that allegations setting up the amount or 
details of the award as a basis or element of dam- 
ages or as a separate cause of action are unneces- 
sary^l and improper.22 There is a suflSicient alle- 
gation that the amount of compensation was fixed 
and determined where it is alleged that an order 
was entered directing plaintiff employer to pay a 
specified amount in weekly installments and ^at 
thereafter plaintiff proceeded to pay these install- 
ments.22 

§ 1024. -Plea or Answer 

a. Action by, or on behalf of, employee, 

his dependents, or beneficiaries 

b. Action by, or on behalf of, employer 

or insurer 

a. Action by, or on Behalf of, Employee, His 
Dependents, or Beneficiaries 

In an action by, or on behalf of, an employee, a de¬ 
fendant who seeka the benefit of a provislon of the com¬ 
pensation act must by hia pieading bring himself with- 


In such provislon, and he must plead such defenses as are 
based on the act. 

General rules as to pleas or answers in tort ac- 
tions apply in actions by, or on behalf of, an em¬ 
ployee, or dependents or the personal representa- 
tive of a deceased employee, prosecuted notwith- 
standing the existence of a workmen’s compensation 
act.24 In such an action, in general, defendant who 
seeks the benefit of a provision of the compensa¬ 
tion act must by his pieading bring himself within 
such provision,25 and he must plead such defenses 
as are based on the act,26 as, for example, accept- 
ance of compensation by plaintiff employee from his 
employer,27 subrogation of the employer,28 assign¬ 
ment to the employer,28 or to insurer ,20 under the 
act of another state, 2 i and defendant^s liability im- 
der the act for compensation for the injury com- 
plained of in the action .22 A plea in bar based on 
the alleged receipt of compensation by plaintiff em¬ 
ployee from his employer is bad where it fails to 
allege that the injury arose out of, and in the 
course of, plaintiff's emplo 3 rment 28 

Defendanfs answer that the employee accepted 
and is receiving benefits under the compensation 
act, 2 ^ or that plaintiff filed a claim for compensa- 


80. La.—^International Paper Co. v. 
Arkansas & Li. M. Ky. Co., App., 
35 So.2d 769. 

81. N.T.—^Royal Indemnity Co. v. J. 
G. Whlte Engineeringr Corporation, 
198 N.T.S. 264, 120 Misc. 882, af- 
flrmed 202 N.T.S. 950, 208 App.Div. 
769. 

88. N.T.—^Royal Indemnity Co. v. J. 
G. White EnsTineerin^r Corporation, 
supra. 

83. 111.—^Brennan Const. Co. v. 
Blair, 261 111.App. 9. 

84. SAn.—^Lessley v. EAnsas Power 
& Light Co., 231 P.2d 239, 171 Kan. 
197. 

AUegatio&s held proper 
Kan.—^Lessley v. Kansas Power & 
Iiight Co., supra. 

85. Ala.—^Demopolis Telephone Co. 
V. Hood, 102 So. 85, 212 Ala. 216. 

71 aj. p 1590 note 65. 

86. 111.—0’Brien v. Chicago City 
Ry. Co., 137 N.E. 214, 306 HL 244, 
27 A.L.R. 479. 

71 C.J. p 1590 note 66. 

87. R.I.—McHugh V. Williams & 
Payton, 110 A. 607, 48 R.I. 170. 

71 CJ. p 1690 note 67. 

Admissloii of employar.eniployeo te- 
lationsMp 

In suit for wrongful death against 
employer and another, plea by third 
person that plaintiff agreed with de¬ 


fendant to accept compensation, set¬ 
ting forth copy of alleged agreement 
containing statements amounting to 
admissions of employer-employee re- 
lationship and applicability of com¬ 
pensation act, stated valld defensa 
Ga.—Smith v. Standard Oil Co. of 
Kentucky, 173 S.B. 879, 178 Ga. 
651. 

Allegations held. insofUolent 
In personal injury action, amend- 
ment of answers by adding allega¬ 
tions that action was commenced 
over six months after flrst work- 
menA compensation award to plain- 
tifC and hence barred under statute 
assigning cause after siz-months pe- 
riod to compensation carrier, was in- 
sufflcient to state defense because of 
failure to allege that plaintiff had 
taken compensation. 

N.T.—^Morey v. City of Rochester, 85 
N.T.S.2d 32, 274 App.Div. 969. 

28. Me.—^Foster v. Congress Sgucure 
Hotel Co., 145 A. 400, 128 Me. 50, 67 
A.L.R. 239. 

29. N.T.—^Massl v. Alben Builders, 
60 N.T.S.2d 494, 270 App.Div. 482. 
afilrmed 70 N.E.2d 746, 296 N.T. 
767. 

71 C.J. p 1591 note 69. 

Defense to be pleaded affirmatively 
Plea that injured employee has 
lost rlght to sue third-party tort- 
feasor for his injuries because of 
statutory transfer of cause of ac¬ 
tion to employer or Insurance car- 
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rier by reason of employee*s tairing 
compensation and not suing third 
person within six months of award 
of compensation and within one year 
from date cause of action accrues, 
more closely resembles a plea that 
plaintiff is not real party in Interest 
than a plea of bar of statute of limi- 
tations, but in any event such plea 
is one based on collateral facts show- 
Ing action not to be 
and must be pleaded affirmatively. 
N.T.—Massl V. Alben Builders, 60 N. 
T.S.2d 494, 270 App.Div. 482, af- 
firmed 70 N.E.2d 746, 296 N.T. 767. 

Forsyth v. Manufacturers Trust 
Co., 104 N.T.S.2d 671, afflrmed 105 
N.T,S.2d 868, 278 App.Div. 843. 

80. N.T.—^Peritore v, Niagara Mo- 
hawk Power Corp., 167 N.T.S.2d 
723, 4 Mlsc.2d 202. 

71 C.J. p 1591 note 70. 

31. N.M.—^Kandelln v. Lee Moor 
Contractlng Co., 24 P.2d 781, 37 N. 

M. 479. 

71 C.J. p 1691 note 70. 

32. N.T.—Clark v. Monarch Engi- 
neering Co., 161 N.B. 436, 248 N.T. 
107. 

71 C.J. p 1691 note 71. 

33. Ga-—^Hotel Equipment Co. t. 
Liiddell, 124 B.E. 92, 82 GaApp. 
590. 

71 CJ. p 1591 note 72. 

34. N.T.—Mezzanotte v. Maurer, 79 

N. T.S.2d 442, 191 Misc. 961. 
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tion,35 or that the action is barred by limitations,®® 
has been held insufficknt in the absence of allega- 
tions that an award for compensation has been 
made. Under a statute providing that an accept- 
ance of compensation under an award in a com¬ 
pensation order filed by a deputy commissioncr 
should operate as an assignment to employer of all 
right to recover damages against a third-person 
wrongdoer, a defense is not stated in the absence 
of any allegation that the deputy commissioner has 
ever filed the compensation order,or that com¬ 
pensation was accepted under an award although 
it has been held that there is no need to allege that 
pa 3 rment was made pursuant to an award under the 
act®^ Under the same statute, a defense alleging 
the provisions of the act pertaining to compensa¬ 
tion and alleging that the employer paid to claim- 
ant compensation is not sufficient to show an elec- 
tion by claimant to receive compensation under the 
act, in the absence of allegations that compensa¬ 
tion was received under an award.^® 

Where an allegation that plaintiff was in the 
employ of a person other than defendant is denied 
by the answer, it is proper to permit the defense 
of assumption of risk^^ and that the injuries were 
due to the negligence of a fellow servant.^® Like- 
wise, the negligence of a fellow employee as a sole 
proximate cause of the injury to the employee may 
be shown under a general denial, and, if established, 
the complaint must be dismissed, regardless of the 
compensation law or the rights thereunder against 
the employer.'*® A motion by third-party plaintiff to 
amend an answer by induding provisions of the 
compensation law barring an action by an injured 
employee against his fellow-employee for damages 


resulting from the latter’s negligence will be denied 
where there is no allegation that the third-party 
plaintiff was the employer or the coemployee of 
plaintiff.'*^ Allegations that medical, surgical, and 
hospital Services have been, or were being, fur- 
nished plaintiff by the United States, by which he 
was employed when injured, and that he was not, 
and will not be, required to pay therefor, States a 
proper partial defense, where plaintiff is not obli- 
gated to make a refund for such Services.*® 

Where under the act, the employee or the per- 
sonal representative of a deceased employee may 
maintain an action against a person who is not 
bound by the act, even though compensation under 
the act has been claimed, a plea that the employee 
and his employer were both subject to the act and 
that defendant was not subject to the act does not 
state a defense,*® nor does a plea that the employee 
has accepted compensation from his employer.*^ 
Where defendant seeks to avoid liability on the 
ground that the employee, his employer, and de¬ 
fendant were all bound by the act and that the em¬ 
ployee was engaged in the course of his employ- 
ment when the injury occurred, it is essential to a 
good plea that it should appear that the employer 
was engaged in an occupation which is within the 
compensation act,*® and that facts should be al- 
leged from which it may be inferred that the em¬ 
ployee was actually engaged in the course of his 
employment when the injury occurred.*® The plea 
is sufficient, however, where it alleges facts which 
show that the employee, his employer, and defend¬ 
ant were all bound by the act and that the injury 
occurred in the course of, and arose out of, the 
employment.®® 


35. N.T.—Grossman v. Consolidated 
ESdison Co. of New Tork, 60 N.T.S. 
2d 785, 268 App.Dlv. 875, afflrmed 
60 N.B.2d 199, 294 N.Y. 89—Gil¬ 
lette V. Allcn, 36 N.T.S.2d 806, 264 
App.Dlv. 699, appeal denied 37 N. 
T.S.2d 493, 264 App.Dlv. 987, ap¬ 
peal dismissed 46 N.E.2d 355, 289 
N.Y. 764. 

36. N.Y.—Gillette v. Allen, supra. 

37. U.S.—Brusich v. Grace Line, D. 
C.N.Y., 56 F.Supp. 48. 

3a N.Y.—Jakuboskl v. Matson Nav. 
Co., 34 N.Y.S.2d 852, 264 App.Dlv. 
786, modlfied on other grrounds 66 
N.Y.S.2d 927, 269 App.Dlv. 849, ap¬ 
peal denied 67 N.Y.S.2d 847, 269 
AppJOiv. 941, and appeal dismissed 
64 N.B.2d 656, 296 N.Y. 633. 

39. N.Y.—Cocasso v. Brle R. Co., 44 
N.Y.S.2d 878. 

4a N.Y.—Jakuboskl v. Matson Nav. 
Co., 56 N.Y.S.2d 927, 269 App.Dlv. 


849, appeal denied 67 N.Y.S.2d 847, 
269 App.Dlv. 941, and appeal dls- 
mlssed 64 N.E.2d 656, 295 N.Y. 633. 

41. N.Y.—^Ricciardi v. American Bx- 
port Lines, 62 N.Y.S.2d 269, 268 
App.Dlv. 606, afiSrmed 62 N.E.2d 
241, 294 N.Y. 812. 

Neri V. Erie R. Co., 101 N.Y.S. 
2d 133, 199 Mlsc. 374. 

48. N.Y.—^Ricciardi v. American Bx- 
port Lines, 62 N.Y.S.2d 269, 268 
App.Div. 606, afflrmed 62 N.E.2d 
241, 294 N.Y. 812. 

43. N.Y.—Caulfleld v. Blmhurst Con- 
tractingr Co., 63 N.Y.S.2d 25. 268 
App.Div. 661, afflrmed 62 N.E.2d 
287, 294 N.Y. 803. 

44. N.Y.—^Favale v. Jackson, 163 N. 
Y.S.2d 438, 8 Mi80.2d 143. 

45. N.Y.—^Drake y. New York State 
Blec. & Gas Corp., 294 N.Y.S. 227, 
162 Misc. 167. 


46. m.—Gones v. Fisher, 122 N.E. 
95, 288 111. 606. 

Moscarelli v. Sheldon, 247 IU. 
App. 362. 

Liability of person not bound by act 
see supra $ 985. 

Necessity of election in general see 
supra § 987 et seq. 

47. IlL—Gones v. Fisher, 122 N.B. 
95, 286 111. 606. 

48. 111.—^Keeran v. Peoria, Bloom- 
ington & Champalgn Traction Co., 
116 N.B. 636, 277 111. 413. 

71 C.J. p 1691 note 78. 

49. 111.—Victor V. Dehmlow, 90 N.B. 
2d 724, 405 IIL 249. 

White V. Stenson Brewing Co., 
54 N.E.2d 79, 322 IlLApp. 181. 

71 C.J. p 1591 note 79. 

50. 111.—Smith V. City of HamUton, 
231 llLApp. 482. 

71 C.J. p 1591 note 80. 
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In an action by the personal representative fof 
the death of employee, an allegation of the answef 
that full compensation has been paid under the 
compensation act does not raise an inference that 
the amount received as compensation equals the 
maximum amount recoverable under the death stat¬ 
ute.®^ A defendanfs plea that the administrator 
cannot maintain an action because the intestate and 
his employer at the time of the accident were sub- 
ject to the compensation act is demurrable in the 
absence of an averment that the intestate is sur- 
vived by dependents who were entitled to compen- 
sation.®^ 

Answer showing that defendant was independent 
contractor. Under some acts an answer which 
shows that defendant was an independent contrac¬ 
tor under a contract with the employer of the em¬ 
ployee for whose death the action is brought shows 
that the act does not apply to relieve defendant from 
liability in the action.53 

Amended answer not inconsistent with pleadings. 
In an action by the employee the propriety of per- 
mitting defendant to file an amended answer by 
alleging that plaintiif had elected to take compen¬ 
sation under the act and was thereby precluded 
from maintaining the action has been recognized, 
as against an objection that such amendment was 
inconsistent with, and changed the issues raised 

by, the prior pleadings,^^ 

Stfiking attegations. Where, in an action by the 
personal representative of a deceased employee, 
there are joined in the declaration a count for the 
death of the employee and a count for his con- 
scious suffering, it has been held that plaintiff is 
entitled to have defendant’s answer amended by 
striking as prejudicial an allegation that plaintiff 
was barred from recovery because he had received 
compensation.55 Plaintiff’s motion to strike de¬ 
fenses set up in amended answers of third parties 
that plaintiff received and accepted compensation 
under the compensation act, that plaintiff was nev- 


er legally authorized by the commission to prose¬ 
cute the action in his own name, and that he was 
not the real party in interest, will be granted where 
plaintiff has the right to prosecute the action either 
at request of the commission or on his own initia- 
tive.5fi 

V 

b. Action by, or on Behalf of, Employer or Ih- 
snrer 

As a neneral rule. In an action by an employer for 
the death of an employee, the defendant may plead the 
contributory negllgence of the employee as a defense. 

General rules as to pleas or answers in tort ac- 
tions apply in actions on behalf of an employer or 
insurer, and in accordance with the general rule 
applicable in most jurisdictions, in an action by an 
employer for the death of an employee, defendant 
may plead the contributory negligence of the em- 
ployee57 and assumption of risk®» as a defense. 
The view has been taken that an allegation by de¬ 
fendant that the injury was wholly the resuit of 
the negligence of the employee is not sufficient to 
set up the defense of contributory negligence of 
the employee.59 

The third-person tort-feasor, when sued for dam- 
ages for an injury to an employee which is com- 
pensable under the compensation act, is entitled to 
plead contributory negligence on the part of the 
employer as a bar to reimbursement pro tanto for 
the award paid.60 The alleged negligence of the 
employee, however, cannot be made the basis of 
an independent plea in bar of the right of the em¬ 
ployer to recover over against defendant as an orig- 
inal and primary wrongdoer.^i Any alleged negli¬ 
gence of the employer which is entirely independ¬ 
ent of the negligence imputed to him under the 
doctrine of respondeat superior because of the neg- 
ligent or wrongful conduct of the employee, who 
was injured or killed, may be pleaded in bar of 
plaintifFs right to recover, pro tanto, in behalf of 
the employer or his insurance carrier.®^ Qn the 


51. Mlnn.—^McOuiffan v. Allen, 206 
N.W. 714, 165 Minn. 890. 

62. Ala.—^Robinson v. Western Ry. 
of Alabamcw 9 So.2d 885, 248 Ala. 
278. 

63. Ky.—Dulaney v. Sebastlan's 

Adm'r, 89 S.W.2a 1000, 289 Ky. 
577. 

64. La.—^Lowe v. Morgan's Louisi- 
ana & T. R. & S. S. Co., 90 So. 429, 
150 La. 29. 

71 aj. p 1591 note 88. 

68. Mass.—Chavea v. Weeka, 186 N. 

E. 73, 242 Mass. 156. 

71 C.J. p 1592 note 84. 


66. N.T,—^Wood V. Ford Garagre Co., 
293 N.T.S. 999, 162 Misc. 87, af- 
flrmed 300 N.Y.S. 1858, 252 App. 
Dlv. 921. 

67. Cai.—Western States Gas & 
Electric Co, v, Bayside Lumber Co., 
187 P. 786, 182 C. 140. 

N.Y.—Coxnmissloners of State Ins. 
Pund v. National City Bank of N. 
Y., 60 N.Y.S.2d 576, 187 Misc. 82. 

6a N.Y.—Commissioners of State 
Ins. Fand v. National City Bank 
of N. Y., supra. 

69. Cal.—Western States Gaa & 
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Electric Co. v. Bayside Luznber 
Co., 187 P. 785, 182 C. 140. 

71 C.J. p 1592 note 89. 

60. N.C.—^Lovette v. Hoyd, 78 S.B. 
2d 886, 236 N.C. 663—^Essick v. 
City of Lexingrton, 65 S.B.2d 220, 
283 N.C, 600—^Eledgre v, Carolina 
Power & Ligrht Co., 56 S.B.2d 179, 
230 N.C. 584, rehearingr denied 57 S. 
E.2d 806, 281 N.C. 737—Brown v. 
Southern R. R. Co., 169 S.B, 419. 
204 N.C. 668. 

61. N.C.—^Poindezter v. Johnson Mbi 
tOT Lines, 69 S.E.2d 496, 285 N.a 
286. 

62. N.C.—^Lovette v. Lloyd, 73 S.EL 
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other hand, any alleged negligence of such em- 
ployee who has received, or whose estate has re- 
ceived, compensation from the employer under the 
compensation act, must be pleaded, if at all, as a 
bar to the whole action without reference to any 
rights of the employer to share in the recovery.63 

In an action under the workmen’s compensation 
act, by an insurer who had paid compensation, in 
the name of the personal representatives of a de- 
ceased employee against a third person for the em- 
ployee*s death and conscious suffering, allegations in 
the answer that the nominal plaintiff had elected to 
receive, and had been paid compensation, have been 
regarded as immaterial and irrelevant,®^ and may 
properly be stricken on motion,®^ and a motion to 
amend an answer in an action by insurer in the 
name of the employee by adding allegations that 
plaintiff had proceeded under the compensation act 
and had received compensation thereunder is prop¬ 
erly denied.®® Where the recovery by an insurer 
or employer against the third person is limited to 
the financial loss of the employer, as discussed su¬ 
pra § 1039, allegations as to the real party in inter- 
cst, the amount of compensation paid, and others of 
similar import are material to the defense and are 
properly included in the answer.®*^ 

Pleading statute of limitations. The necessity of 
defendanfs pleading the statute of limitations to 
the intervening petition of an insurer in an action 
by an employee, in order to claim the benefit of the 
statute, has been recognized.®* In an action by the 
state insurance fund, defenses alleging that the em¬ 
ployee was an infant at the time of the accident, 
but not alleging that no guardian had been appointed 
for the employee, or that the employee commenced 
an action within a certain time after reaching ma- 
jority, or that compensation was awarded after 
reaching majority but less than a certain time prior 
to the commencement of the instant action, are in- 
sufiScient.®® 

§ 1025. -Verification 

In the absence of etatutory requfrement, a declara- 

2d 886, 236 N.C. 663—^Poindexter 
V. Johnson Motor Lines, 69 S.E.2d 
496, 235 N.C. 286. 

63. N.C.—Poindexter v. Johnson Mo¬ 
tor Lines, supra. 

64. Mass.—Chaves v. Weeks, 136 N. 

B. 73, 242 Mass. 156. 

65. Mass.—Chaves v. Weeks, supra. 

71 C.J. p 1692 note 9L 

66. Mass.—^Becker v. Eastem Mas- 
sachusetts St. Ry. Co., 181 N.B. 

757, 279 Mass. 436. 

67. Ean.—iSundgren v. 


tlon in an action by an employer against a third-person 
tort-feasor need not be verified. 

In the absence of statutory requirement, a dec- 
laration in an action by an employer for the injury 
to, or the death of, an employee need not be veri- 
fied,70 and in such action, brought pursuant to a 
provision that the right of the employee or the per¬ 
sonal representative to recover against a person 
other than the employer shall be subrogated to the 
employer, the view has been taken that a general 
statute requiring an allegation by oath or affidavit 
that the alleged subrogee is the actual bona fide 
subrogee does not apply,*^! and it is not necessary 
for the employer to set forth on oath that he is a 
bona fide subrogee.*^^ It has been held, however, 
that an employer’s motion to amend the complaint 
by verifying it could have been allowed where the 
ultimate facts were stipulated and accepted as 
true.73 

§ 1026. -Issues, Proof, and Variance 

a. Action by, or on behalf of, employee, 

his dependents, or beneficiaries 

b. Action by, or on behalf of, employer 

or insurer 

a. Action hy, or on Behalf of, Employee, His 
Dependents, or Beneficiaries 

In an action by, or on behalf of, an employee the 
Issues are usually confined to those raised by the plead- 
ings, and proof may be made of matters In Issue. 

General rules as to issues, proof, and variance be- 
tween pleading and proof in tort actions apply in an 
action by, or on behalf of, employee, his dependents, 
or beneficiaries for injury or death, prosecuted not- 
withstanding the existence of a workmen’s compen¬ 
sation act; and in an action by employee who sues, 
as authorized by the act, after failure of the em¬ 
ployer or compensation insurer to enforce subro¬ 
gated rights under the act, the issues of fact in¬ 
volve the tortious liability of defendant^^ The 
right of defendant to introduce evidence that there 
has been an election to proceed against the employ¬ 
er for compensation has been denied in the absence 

E.2d 906, 351 I11.APP. 289, affirmed 
122 N.E.2d 640, 4 U1.2d 273. 

71 C.J. p 1592 note 96. 

Subrogree*s oath in general see Sub- 
rogation S 68. 

72. 111.—Brennan Const Co. v. Blalr, 
261 IlLApp. 9. 

71 C.J. p 1592 note 97. 

73. IU.—Geneva Const. Co. v. Mar¬ 
tin Transfer & Storage Co., 122 N. 
B.2d 540, 4 I11.2d 273. 

74. Me.—^Foster v. Congress Square 
Hotel Co., 145 A. 500, 128 Me. 50, 
67 AJUR^ 239. 


Topeka 


Transp. Co., 283 P.2d 444, 178 Kan. 
83—KroI V. Coryell, 176 P.2d 423, 
162 Kan. 198. 

68. Ky.—Berry v. Irwin, 6 S.W.2d 
706, 224 Ky. 566. 

71 C.J. p 1592 note 93. 

69. N.Y.—Commissloners of State 
Ins. Fund v. Thames Trading Co., 
64 N.T.S.2d 91. 

70* m.—C. J. De Wit Co. v. Central 
Lime & Cernent Co., 250 IlLApp. 
161. 

71. 111.—Geneva Const. Co. v. Mar¬ 
tin Transfer & Storage Co., 114 N. 
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of allegations in his pleading that the employee and 
his employer were subject to the compensation 
act,'^^ or of a plea in bar setting forth an agreement 
under the act pursuant to which it is claimed, com¬ 
pensation was paid.*^® Even where plaintiff em¬ 
ployee sets up a common-law right of action, how- 
ever, the view has been expressed that under the 
general issue defendant may introduce evidence that 
plaintiff was under the workmen^s compensation 

act77 

It has been held that the issue as to whether, 
through acceptance of compensation pa 3 rments, the 
employee has lost his right of action against the 
third person is properly raised by a motion as 
against a contention that it should have been raised 
by the answer.'^^ 

b. Action by, or on Behalf of, Employer or In- 
snrer 

General rules as to fssues, proof, and varlance be- 
tween pleading and proof In tort actions appiy In an 
action by, or on behalf of, an employer or an Insurer 
against a third-person tort-feasor; and an employer 
has to plead and prove that he was not guilty of negll- 
gence that was the proximate cause of the Injuiy sus- 
talned by the employee. 

General rules as to issues, proof, and variance be- 
tween pleading and proof in tort actions appiy in an 
action by, or on behalf of, an employer or an in¬ 
surer against a person who caused the injury to, or 
the death of, an employee. Accordingly, an employ¬ 
er suing a third person under the compensation act 
for injuries sustained by his employee while in the 
course of his employment has been held required, 
both by pleading and proof, to bring himself with- 
in the requirements of the act as a condition to his 
right of recovery.'^^ An insurer under a contract 
executed in one state is not entitled by reason of 
subrogation to maintain an action in another state 
against the alleged tort-feasor without pleading or 
proving the compensation law of the state of con¬ 
tract giving him subrogation rights even though the 
contract provides for subrogation.^® In a suit by an 
employer for reimbursement for compensation paid 


to the employee brought against a third-person 
tort-feasor, it has been held that the employer must 
plead and prove that neither he nor his employee 
was guilty of negligence that was the proximate 
cause of the injury sustained by the employee.®^ 
Under a statute, however, providing that, for sub¬ 
rogation purposes, any payment made to the injured 
employee by, or on behalf of, defendants shall be 
considered as having been so paid as damages re- 
sulting from, and because said injury was cauSed 
under circumstances creating a legal liability 
against, such defendants, authorizes recovery by 
insurer of full damages against defendants without 
allegation or proof of negligence on the part of de¬ 
fendants or freedom from contributory negligence 
on the part of the injured employee.®^ 

Under acts providing for subrogation, the issues 
involved relate to the tortious liability of defend¬ 
ant both in an action by the employer, 83 and in an 
action for the benefit of insurer.84 Under some 
acts, in an action on behalf of an employer to re- 
cover from a third person compensation paid or 
payable, the question as to whether the employer 
carries Insurance is not a relevant issue.85 In an 
action by an employer for the benefit of insurer, 
brought pursuant to a provision that if compensa¬ 
tion is paid the employer may enforce for his own 
benefit or that of insurer the liability of a third 
person, it has been held that the liability under the 
policy of insurer to pay the compensation which it 
has already paid may not be litigated.88 

Where, tmder the statute, in an action in the name 
of the employee for the benefit of insurer the lia¬ 
bility of defendant, including liability in respect of 
the amount recoverable, is the same as in an action 
for the benefit of the employee, evidence of pay¬ 
ment of compensation in compliance with the act 
is unnecessary.87 Where the right of the employer 
to maintain an action against a third person under 
a provision for subrogation is recognized notwith- 
standing compensation is being paid by insurer, as 
discussed supra § 1016, proof that compensation is 
being paid by insurer whereas the employer^s peti- 


75. Colo.—^Arkansas Valley Ry., 
Llght & Power Co. v. Ballinsrer, 178 
P. 666, 65 Colo. 548. 

71 C.J. p 1592 note 2. 

76. R.L—McHufirh v. Williams, 110 
A, 607, 43 R.I. 170. 

71 C.J. p 1598 note 8. 

77. ni.—Wachuta v. ChlcasTo Rys. 
Co., 222 IlLApp. 82». 

71 C.J. p 1698 note 4. 

78. XJ.S.—^Freader v. Citiea Service 
Transp. Co., D.C.N.Th 14 P.Sttpp. 
456. 


79. 111.—Sheppard v. Cummingrs, 57 
K.£l.2d 907, 324 lll.App. 227. 

80. Ky.—^E;mployer’s Liability Corp. 
V. Webb, 140 S.W.2d 826, 283 Ky. 
116. 

81. 111.—^Mianion v. Chica^o, R. L & 
P. Ry. Co., 138 N.R2d 98, 12 111. 
App.2d 1. 

88. lowa.—American Mut. Liability 
Ins. Co. V. State Auto. Ina Ass*n, 
72 N.W.2d 88, 246 lowa 1294. 

83. Ma—Foumier ▼. Great Atlantic 
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& Pacific Tea Co., 148 A. 147, 128 
Me. 393, 68 A.L.R. 481. 

84. Ma—Cullicut V. Burrlll, 116 A. 
172, 120 Me. 419. 

71 C.J. p 1693 note 8. 

85. 111.—^Fosrlio V. City of diicasro, 
229 IlLApp. 472. 

71 aj. p 1693 note 9. 

86. Mich.—^Bber v. Bauer, 283 N.W. 
419, 262 Mich. 671. 

71 C.J. p 1693 note 10. 

87. Ma—Donahue v. Thomdike & 
Hlz. 109 A. 187, 110 Ma 20. 
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tion alleges that compensation is being paid by the 
employer does not constitute a failure of proof suf¬ 
ficient to support a recovery,^^ and the variancc is 
not, therefore, fatal.^s 

§ 1027. Evidencc 

Specific matters with respect to evidence in ac- 
tions by employees against third persons are dis- 
cussed infra §§ 1028-1030. Questions of evidence 
with respect to an election of remedies by an em- 
ployee or his dependents or beneficiaries are con- 
sidered supra § 990. 

Examine Pocket Parts for later cases. 

§ 1028. - Presumptions and Burden of 

Proof 

a. Aetion on behalf of employce, his de¬ 

pendents, or beneficiaries 

b. Aetion on behalf of employer or in- 

surer 

a. Aetion on Behalf of Employee, His Depend¬ 
ents, or Beneficiaries 

General rulee aa to presumptions In tort and death 
actfons apply In actions by an employee or his benefi¬ 
ciaries against a tort-feasor for injuries or death. The 
burden of proof in such actions Is on the plaintiff to 
prove his right to reoover, and Is on the defendant to 
prove matters of defense. 

General rules as to presumptions and burden of 
proof in a tort or death action apply in an action on 
behalf of an employee or his dependents or bene¬ 
ficiaries against a tort-feasor for injury or death, 
prosecuted notwithstanding the existence of a work- 
men*s compensation act.^® In an action against a 
general contractor, a judgment for compensation 
against a sub-contractor, who was the employee^s 
employer, is presumed to have been in full satis- 
faction of the employee^s industrial injuries.^i 
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In the absence of evidence that an employee and 
his employer had given notice of nonacceptance of 
the compensation act, it is presumed that both were 
bound by the act.®^ ^ presumption, under a pro- 
vision of the compensation act, that a deceased etn- 
ployee and his employer were bound by the act, has 
apparently been given effect in an action by the per- 
sonal representative for the death of such em- 
ployee;^^ and where defendant seeks to avoid lia- 
bility to an employee of another, under provisions 
of the act, on the ground that plaintiff, his employer, 
and defendant were all bound by the act, as consid- 
ered supra § 985, and the evidence shows that the 
employee, his employer, and defendant are engaged 
in businesses which presumptively bring them under 
the act, such presumption is applicable in the action 
by the employee.^* The fact, however, that the em¬ 
ployer of plaintiff engages in some occupations 
which are within the compensation act does not of 
itself raise a presumption that plaintiff was engaged 
in an occupation within the act, where such em¬ 
ployer also engages in occupations not within the 
act.^5 

In general, defendant has the burden of proving 
facts on which it predicates a claim to immunity 
from a suit for damages,^® and of proving defenses 
which arise under the compensation act®^ So, de¬ 
fendant has the burden of proving compliance by the 
employer with the provisions of the act where non- 
compliance would permit the action,®^ the trans¬ 
fer of the cause of action to the employer,99 as- 
signment of the cause of action to insurer under the 
compensation act of another state,^ plaintifFs sta¬ 
tus as an employee of defendant,^ and defendant^s 
liability for compensation under the act^ 

Also, defendant has the burden of proving the al- 
legations of a special plea setting up the claim that 
defendant and the employer of plaintiff employee 
were under the compensation act,^ that the employee 


88. —^Mlssourl Fac. R. Co. v. 
Haid, 59 S.W.2d 690, 332 Mo. 616. 

71 aJ. p 1693 note 13. 

89. Mo.—Missouri Fac. R. Co. v. 
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71 CJ. p 1693 note 14. 

90. N.T.—In re Wales' Estate, 36 
N.T.S.2d 648, 178 Misc. 936. 
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71 C.J. p 1693 note 17. 
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Club. 246 P.2d 716, 112 C.A..2d 268. 

92. N.C.—Ward v. Bowles, 46 S.E.2d 
364, 228 K.C. 273. 

98. Minn.—^MahowaJd v. Thompson- 
Starrett Co., 168 N.W. 913, 169 N. 
W. 665, 134 Minn. 113. 


94t. IlL—Purcell v. Chicago City Ry. 
Co., 221 IlLApp. 343—^Bemdt v. 
Chicago Rys. Co., 220 Ill.App. 807. 

95. 111.—0*BrIen v. Chicago City Ry. 
Co., 127 N.E. 889, 293 111. 140. 

71 C.J. p 1593 note 21. 

96. Or.—^Kosmecki v. Portland Steve- 
doring Co,, 223 P.2d 1085, 190 Or. 
86 . 

Wash.—^McClung v. Fratt, 270 P.2d 
1068, 44 Wash.2d 779. 

97. 111.—^Victor v. Dehmlow, 99 N. 
E.2d 639, 8 lll.App.2d 566. 

98. U.S.—^Madden y. Northern Fac. 
Ry. Co., D.aWash., 242 P. 981. 

71 C.J. p 1694 note 28. 

99. 111.—Christian y. Chicago & I. 
M. Ry. Co., 106 N,B.2d 741, 412 111. 
171. 


Rasmussen y. Clark, 104 N.B.2d 
825, 846 IlLApp. 181. 

1. N.M.—^Elandelin y. Lee Moor Con- 
tracting Co., 24 P.2d 781, 87 N.M. 
479. 

71 C.J. p 1694 note 24. 

8. N.Y.—Greenberg y. Sommer, 216 
N.T.S. 382, 216 App.Diy. 416. 

3. N.Y.—Clark y. Monarch Bngineer- 
ing Co., 161 N.B. 436, 248 N.Y. 107. 
71 C.J. p 1594 note 26. 

d. IU.—^Victor y. Dehmlow, 90 N.E. 
2d 724, 405 IlL 249—MueUer v. 
Blm Park Hotel Co., 63 N.E.2d 365, 
891 IU. 891. 

Sweat y. Aircraf14b Diesel Egulp- 
ment Corp., 81 N.E.2d 8, 335 BL 
App. 177—Anderson y. Chicago, B. 
& Q. R. Co., 230 IlLApp. 516. 
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was within the act,® and that the injury or death 
arose out o£, and in the course of, the employment.® 

Defendant has the burden of proving the allega- 
tions of a special defense that the employee was em- 
ployed by a subcontractor of defendant and that 
defendant is liable, if at ali, only under the com- 
pensation act, and is not liable in an action at law 
for damages.^ 

A defendant who claims immunity from suit by 
an employee, by reason of the fact that defendant 
and plaintifFs employer were engaged on the prem- 
ises where plaintiff was injured, which were under 
the joint supervision and control of defendant and 
the employer, has the burden of establishing these 
facts.® Where defendant claims immunity on the 
basis that he and the employer were engaged on the 
premises in furtherance of a oommon enterprise, or 
the accomplishment of it, or related purposes in op- 
eration, he must prove those facts,^ as well as the 
facts as to the extent of the premises involved in 
such joint enterprise,^® 

An employee may be required to prove his free- 
dom from contributory negligence,ii and to prove 
the actionable negligence of the tcrt-feasor.^^ Un¬ 
der a statute authorizing the maintenance of a suit 
for damages against a person other than the em¬ 
ployer, the employee must show th«*.t defendant was 
sudi a person.1® 

Plaintiff does not have the burden of proving, as 
a defense to a common-law action for damages, that 
he was not under the act,^^ or that he was not act- 
ing in the course of his emplo 3 unentl® 


Where the fact that defendant was not bound by 
the act is essential to plaintifFs right to recover, if 
the proof shows that plaintiff employee was boundi 
by the act and that the injury arose out of and in 
the course of the employment and the pleadings and 
evidence show that defendant was engaged in a 
business which brought defendant within the pro- 
visions of the act, the view has been taken that 
plaintiff must prove that defendant was not botmd 
by the act;i® and, where there is a presumption, 
based on the business in which defendant is engaged, 
that defendant is under the act, plaintiff must prove 
a due rejection of the act by defendant where the 
act permits such rejection.i7 

In an action by the employee, prosecuted, as 
authorized by an act, on the employeFs or insureFs 
failure to sue to enforce the liability of the third- 
person wrongdoer under the right of subrogation 
given by the act, plaintiff employee need not prove 
the essentials, prescribed by the act, of his right to 
sue,i® or a waiver by the employer of the subrogated 
right to sue.l® 

The employee has been held required to estabKsh 
the loss of wages suffered as a resuit of the acts 
causing his injury.^® 

V/here an employee's personal representative 
seeks recovery, under a statute of a particular state, 
on the theory that the contract of employment was 
entered into therein, it is necessary that plaintiff 
prove that factui 

Defendant claiming benefit of provision applicahle 
to person subject to act There has been held to be 
no presumption, in an action by an injured em- 


Op.—^B rown v. Underwood Lumber 
Co., 141 P.2d 627, 172 Or. 261. 

5. IU.—^Victor V. Dehmlow, 90 N.B. 
2d 724, 405 111. 249—Mueller v. 
Elm Park Hotel Co., 63 N.E.2d 866, 
891 111. 391. 

Sweat V. Alrcraft & Diesel 
Edulpment Corp., 81 N.E.2d 8, 836 
I11.APP. 177. 

71 C.J. p 1594 note 28. 

a. IlL—^Victor V. Dehmlow, 90 N.B. 
2d 724, 405 111. 249—Mueller v. 
Elm Park Hotel Co., 63 N.E.2d 866, 
891 111. 891. 

Sweat V. Alrcraft & Diesel 
Eduipment Corp., 81 NJSl,2d 8, 835 
IUA.PP. 177—Cohen v. Cummlngrs, 
71 N.E.2d 198, 880 Ill.App. 431— 
Kunsre V. Chlcagro Junctlon Ry. Co., 
226 IlLApp. 187. 

7. Conn.—^Buytkus v. Second Nat* 
Bank, 16 A.2d 679, 127 Conn. 816. 

8. Or.—Brown v, Underwood Lum¬ 
ber Co., 141 P.2d 627, 172 Or. 261— 
Inwall V. Transpaciflc Liimber Co., 
108 P.2d 622, 165 Or. '660. 


9. Or.—^Kosmeckl v. Portland Steve- 
doplng Co., 223 P.2d 1036, 190 Or. 85 
—^Brown v, Underwood Lumber 
Co., 141 P.2d 627, 172 Or. 261. 

10. Or.—^Kosmeckl v. Portland Ste- 
vedorlng Co., 223 P.2d 1035, 190 Or. 
85. 

11. N.T.—Sweezey v. Arc Elee. 
Const Co., 67 N.B.2d 869, 295 N.Y. 
306, 166 A.L.R. 809. 

12. N.T.—Sweezey v. Arc Elee. 
Const. Co., supra. 

Proximate oanse 

Employee can prove nesrllsrence by 
proving: that negrligrence of defendant 
was proximate cause or one of proxi¬ 
mate causes of Injury. 

N.C.—Jones v. Otis Elevator Co., 56 
S.E.2d 684, 231 N.C. 285. 

13. Pia.—^Youngrer v. Giller Con- 
tractlngr Co., 196 So. 690, 143 Pia. 
336. 

14. 111.—Mueller v. Elm Park Hotel 
Ca, 63 N.B.2d 365, 891 IlL 891. 

1^ IlL—^Victor V. Dehmlow, 90 N.B. 
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2d 724, 405 IlL 249—^Mueller v. Elm 
Park Hotel Co., 63 N.E.2d 365, 391 
IlL 391. 

16. Hl.—Stevens v. Illinois Cent. R. 
Co., 137 N.B. 859. 806 IlL 370. 

17. m.—^Purcell v. Chicagro City Ry. 
Co., 221 I11A.PP. 343—^Bemdt v. 
Chicagro Rys. Co., 220 IlLApp. 307. 

Pa.—^Eaulfman v. American Stores, 
Com.PL, 5 Chest.Co. 68. 

IB, Ma—Poster v. Congrress S<iuare 
Hotel Co., 145 A. 400, 128 Ma 50, 67 
A.L.R. 239. 

71 C.J. p 1594 note 32. 

Rigrhts of employee on emplover*» 
or insurer*s failure to sue see su¬ 
pra 9 1004. 

19. Me.—^Poumler v. Great Atlantic 
& Pacific Tea Co., 148 A. 147, 128 
Ma 893, 68 A.L.R. 481. 

20. U.S.—Cyr V. F. S. Payne Co., 
D.C.Conn., 112 P.Supp. 526, afflrm- 
ed, C.A., 208 P.2d 366. 

21 . U.S.—^RcUche V. Standard 011 Co.^ 
C.C.Alowa. 137 £^.2d 446. 
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ployee, that a defendant who claims the benefit of a 
provision of the compensation act applicable to a 
third person subject to the act is or is not subject to 
the act 22 

Burden of going forward with evidence. In a 
negligence action, a tort-feasor does not have the 
burden of establishing that the action was brought 
under the compensation act, and not under the com- 
mon law, until after plaintiif, who sues under the 
common law, has made out a prima facie case of 
liability on the legal principies relied on in the dec- 
laration.23 

b. Action on Behalf of Employer or Tnmrer 

General rules ae to preeumptione In tort or death ac¬ 
tione apply In an action by an employer or Insurer to 
recover for Injuries to, or the death of, an employee. In 
euch action, the plaintiff may be required to prove the 
negligence of the tort-feasor. 

In an action by, or on behalf of, an employer or 
an insurer against a person other than the employer 
for an injury to, or the death of, an employee, there 
is a presumption that the employer complied with 
the provisions of the act, if that question is in- 
volved.2^ In the absence of evidence to the con- 
trary, it is presumed that a tort-feasor who is an 
employer is subject to the compensation law.^® 

The conclusive presumption created by a compen¬ 
sation act that an employer engaged in certain em- 
ployments or occupations has elected to be bound by 
the act unless he gives notice of an intention to the 
contrary applies to a defendant in an action by an 
employer against a third person,26 and also to plain¬ 
tiff in such action.27 A presumption has been held 
to exist that the lineal kin of a deceased employee 
sustained actual damages by reason of his death.26 

In an action by, or on behalf of, an employer or 
insurer against a person other than the employer for 
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an injury to, or the death of, an employee, the em¬ 
ployer or insurer may be required to show that the 
circumstances causing the death or injury occurred 
in the course of his employment.22 The view has 
been taken that, in an action by an employee against 
a third person, proof of pa 3 rment of compensation is 
not part of plaintifFs case, even though the action is 
actually brought for the benefit of insurer whose 
right to bring the action depends, under the compen¬ 
sation act, on the payment of compensation.20 Al- 
though it has been held that an employer is not re¬ 
quired to prove the payment of compensation, it 
being sufficient to offer a record of the proceeding 
before the commission to show the acceptance of 
compensation,2i proof of payment has been held 
necessary where insurer brings the action .22 

Waiver of right to subrogation. In an action by 
an employer under his right of subrogation given by 
the compensation act, proof of nonwaiver of the 
employer’s right of subrogation is not necessary ;83 
waiver of the employer^s right of subrogation is a 
matter of defense, with the burden on defendant to 
prove itM 

Actionable wrong, contributory negligence, and 
damages. In an action by, or on behalf of, an em¬ 
ployer or insurer against a tort-feasor for an injury 
to, or the death of, an employee, a particular state 
of facts has been held to create a presumption of 
negligence on the part of the tort-feasor,35 as wcll 
as to authorize the application of the maxim of res 
ipsa loquitur.3 6 However, where the instrumental- 
ity causing the harm was not under the exclusive 
control of the tort-feasor,37 or evidence of specific 
negligence is introduced into the case,38 the doc- 
trine of res ipsa loquitur is inapplicable. 

In an action by an employer to recover from a 
third person, it is for plaintiff to prove ali the essen- 


22. Ala.—^Demopolis Telephone Co. 
V. Hood, 102 So. 35. 212 Ala. 216. 

71 C.J. p 1594 note 34. 

23. Tenn.—Watson v. Bor^-Wamer 
Corp., 228 S.W.2d 1011, 190 Tenn. 
209. 

24. N.T,—Thompson v, Internation¬ 
al Harvester Co., 253 N.T.S. 190, 
141 Misc. 767. 

71 C.J. p 1694 note 37. 

25. Ala.—Sloss-Sheffleld Steel & 
Iron Co. V. Metropolitan Cas. Ins. 
Co. of New York, 186 So. 396, 28 
Ala.App. 366, certiorari denied 186 
So. 399, 237 Ala. 43. 

26 . 111. —^Vose V. Central Illinois 
Public Service Co., 122 N.B. 184, 
286 111. 519. 

27. 111. —^Vose V. Central Illinois 
Public Service Co., supra, 

71 C.J. p 1694 note 39. 


28. 111.—IT. S. Ice Co. v. Courts 
Bldg. Corp., 44 N.E.2d 330, 316 111. 
App. 145. 

29. N.T.—^Travelers Ins. Co. v. 
Stiesrlitz, 30 N.Y.S.2d 306. 

30. Mass.—^Becker v. Bastem Mas- 
sachusetts St. Ky. Co., 181 N.B. 757, 
279 Mass. 436. 

31. Pa.—^Paxos V. Jarka Corpora¬ 
tion, 171 A. 468, 314 Pa. 148, apply- 
ing federal Longshoremen’8 and 
Harbor Workers' Compensation 
Act 

32. Ala.—^Poster & Creighton Co. v. 
St. Paul Mercury Indem. Co., 88 
So.2d 825, 264 Ala. 681. 

33. Me.—^Fournier v. Great Atlantic 
& Pacific Tea Co., 148 A. 147, 128 
Ma 893, 68 A.L..R. 481. 
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34. Ma—^Foumler v. Great Atlantic 
& Pacific Tea Co., supra. 

35. Fall of elevator 

Proof that owner^s employee per- 
mitted elevator to remaln unattended 
and that elevator struck plaintilTs 
employee while falling from top floor 
to basement created presumption. 

111.—^Westinghouse Blec. Blevator Co. 
V. La Salle Monroe Bldg. Corp., 63 
N.E.2d 411, 326 IlLApp. 698, af- 
firmed 70 N.B.2d 604, 395 HI. 429. 

36. Fall of elevator 

111.—Westinghouse Blec. Blevator Co. 

V. La Salle Monroe Bldg. Corp., su¬ 
pra. 

37. Minn.—State v, Sprague, 276 N. 

W. 744, 201 Minn. 415. 

38. 111.—Wm. Wrigley, Jr., Co. v. 
Standard Koofing Co., 69 N.E.2d 
610, 326 I11.APP. 210. 
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tial elements of the cause of action which the in- 
jured employee would have been called on to prove 
if his right of action had not been transferred to 
the employer.^^ Thus, plaintiff may be required 
to prove that defendant was in fact a wrongdoer,^® 
facts creating a legal liability of defendant,^! and 

the resulting damages.^2 

Also, in an action by the employer to recover the 
amount paid as compensation to an injured em¬ 
ployee, the burden of proof is on plaintiff to show 
aflSrmatively that defendant was guilty of the negli- 
gence charged,^^ and that such negligence was the 
proximate cause of the injury.^** 

The employer may also be required to show the 
employee’s freedom from contributory negligence,^® 
that just prior to, and at the time of, such injury the 
employee was in the exercise of ordinary care for 
his own safety,^® that, at the time and place of the 
injury, the employer was exercising reasonable care 
for the safety of his employeeSj^*^ or that the in¬ 
juries for which compensation was paid were not 
proximately caused by the negligence of the employ¬ 
er or his employees.^^ A statutory provision that, 
on the trial of an action to recover damages for 
causing death, the contributory negligence of the 
person killed shall be a defense to be proved by de¬ 
fendant has been applied in an action by an insurer 
against a third person based on the death of an em¬ 


ployee so as to impose on defendant the burden of 
proving the contributory negligence of the deceased 
employee.'*^ 

The employer may also be required to prove the 
fixed amount of compensation that he must pay.®® 
Since lineal kin are presumed to have sustained ac- 
tual damage by an employee’s death, an employer 
need not prove pecuniary loss to next of kin where 
the compensation was paid to one of such lineal 
kin.®l 

§ 1029. -Admissibility 

a. Action on behalf of employee, his de- 

pendents, or beneficiaries 

b. Action on behalf of employer or in¬ 

surer 

a. Action on Behalf of Employee, Eis Depend- 
ents, or Beneficiaries 

In an action by an employee or his beneficiaries 
against a tort-feasor, evidence relatlng to compensation 
Is generally not admlssible. 

General rules as to the admissibility of evidence 
applicable in actions based on torts or death apply in 
actions by an employee, or the dependents or per- 
sonal representative of a deceased employee, for in¬ 
jury or death, prosecuted notwithstanding the exist- 
ence of a workmen^s compensation act®2 In such 


39. IU.—Grasse v. Dealer*s Trans- 
port Co., 106 N.E.2d 124, 412 IU. 
179, certiorari denled Dealer’s 
Transport Co. v. Grasse, 73 S.Ct. 
47, 844 U.S. 837, 97 L.Bd. 651, 

40. P6U—^Broderick v. Great Lakes 
Casualty Co., 38 A.2d 668, 152 Fa. 
Super. 449. 

41. Pa.—^Broderlck v. Great Lakes 
Casualty Co., supra- 

71 C.J. p 1596 note 48. 

42. 111.—Grasse v. Dealer’s Trans¬ 
port Co., 106 N.B.2d 124, 412 111. 
179, certiorari denled Dealer's 
Transport Co. v. Grasse, 78 S.Ct. 
47, 844 U.S. 837, 97 L.Bd. 651. 

71 C.J. p 1696 note 44. 

43. U.S.—American General Ins. Co. 
V. Southwestem Gas & Elee. Co., 
C.C.A.Tex., 116 F.2d 706. 

Cal.—^Polk V, Garcla & Magrsrlni Co., 
80 P.2d 616, 187 CJL 406. 

111.—Grasse v. Dealer^s Transport 
Co., 106 N.E.2d 124, 412 111. 179, 
certiorari denled Dealer*8 Transport 
Co. V. Grasse, 73 S.Ct 47, 844 U.S. 
837, 97 UEd. 661. 

Alschuler v. Rockford Bolt & 
Steel Co., 48 N.E.2d 486, 818 IU. 
App. 664—^Mississippl Lime & Ma¬ 
teria! Co. v. Smlth, 282 IlLApp. 861 
—Munsen v. IlUnois Northern UtU- 
ities Co., 258 IlhApp. 488. 


La.—^International Paper Co. v. Ar- 
kansas & L. M. Hy. Co., App., 36 So. 
2d 769. 

Mich.—^Lather, for Use and Benefit 
of Employers Mut. Cas. Co. v. 
Mlchigan Public Service Co., 52 N. 
W.2d 661, 332 Mich. 688. 

N.Y.—Travelers Ins. Co. v. Stieglitz, 
30 N.T.S.2d 306, 

Tex,—Texas Employers’ Ins. Ass’n 
V. Fort Worth & D. C. Ry. Co., Civ. 
App., 181 S,W,2d 828. 

44. IlL—Alschuler v. Rockford Bolt 
& Steel Co., 48 N.E.2d 435, 818 111. 
App. 564—Munsen v. lUinois 
Northern Utilities Co., 268 ni.App. 
438. 

Mich.—^Lather, for Use and Benefit of 
Employers Mut. Cas. Co. v. Michl- 
gan Public Service Co., 62 N.W.2d 
561, 332 Mich. 683. 

45. 111.—Grasse v. Dealer’s Trans¬ 
port Co., 106 N.E.2d 124, 412 111. 
179, certiorari denied Dealer*s 
Transport Co. v. Grasse, 73 S.Ct 47, 
344 U.S. 837, 97 L.Ed. 661. 

Mich.—^Lather, for Use and Benefit 
of Employers Mut Cas. Co. v. 
Michigan Public Service Co., 62 
N.W.2d 551, 832 Mich. 683. 

48. IU.—Alschuler v. Rockford Bolt 
& Steel Co.. 48 N.E.2d 435, 818 111. 
App. 664—^Munsen v. Illinois 
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Northern Utilities Co., 258 IlLApp. 
488. 

47. m. —^Mississippi Lime & Material 
Co. V. Smith, 282 IlLApp. 361. 

4a 111.—Manion v. Chicago, R. I. & 
P. R. Co., 119 N.E.2d 498, 2 IlLApp. 
2d 191. 

49. N.T.—^Liberty Mut Ins. Co. v. 
George Colon & Co., 266 N.T.S. 628, 
236 App.Div. 117, afflrmed 183 N.B. 
606, 260 N.T. 806. 

71 C.J. p 1695 note 48. 

5<L 111.—Grasse v. Dealer*8 Trans¬ 
port Co., 106 N.B.2d 124, 412 IU. 
179, certiorari denied Dealer’8 
Transport Co. v. Grasse, 73 S.Ct. 
47, 844 U.S. 837, 97 LuBd. 661. 

51. 111.—U. S. Ice Co. V. Courts Bldg. 
Corp., 44 N.B.2d 380, 816 ULApp. 
145. 

52. Evidence held admlssible ox 
properly exdnded 

(1) Generally. 

U.S.—jrohnson v. Sword Line, Inc., C 
A.Pa., 240 F.2d 964. 

(2) Testimony that destlnation of 
railroad car was out of state was ad- 
missible to prove Interstate charac¬ 
ter of train movement and to estab- 
lish that rights of parties were not 
govemed by state compensation act 
particularly where railroad oompany 
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an action, where plaintiff is entitled to sue and to 
recover thc full amount of damages notwithstanding 
tiicre has been an award or paynient of damages, 
only where the existence of compensation Insur¬ 
ance is relevant to a material issue may it be con- 
sidered by the jury;53 accordingly, evidence is not 
admissible on behalf of defendant to show that 
plaintiff may secure compensation if the negligence 
action is unsuccessful.54 

Also inadmissible on behalf of defendant is evi¬ 
dence as to the fact of compensation,5® or as to the 
compensation proceedings.^® Other evidence relat- 
ing to compensation which has been held inadmis¬ 
sible on behalf of defendant is evidence as to an 
agreement therefor,57 as to the refusal or allow- 
ance of a claim therefor,®^ as to the receipt or ac- 
ceptance thereof,®® and as to the amount of the com¬ 
pensation received.®® Similarly, evidence as to com¬ 
pensation has been held inadmissible on behalf of 
other parties to the action.®^ 
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Also, the file of papers which werc used in the 
compensation proceedings may not be admitted at 
defendanfs insistence where they are not material 
to the issues.®2 Even in jurisdictions in which the 
compensation which plaintiff has received from the 
employer of the injured employee may be deducted 
from the amount of damages recoverable, as con- 
sidered infra § 1040, the right of defendant to in- 
troduce at the trial evidence as to compensation paid 
has been denied,®® but there is apparently author- 
ity to the contrary.®^ 

On the other hand, where evidence as to a claim 
for,®® or payment of,®® compensation is necessary 
for the jury properly to evaluate the testimony of 
a witness, it is admissible. Also, evidence as to 
the receipt of compensation may be admissible sub- 
ject to the limitation that it be considered only on 
the question of whether plaintiff, therefore unneces- 
sarily extended the period of his inactivity.®^ 


offeTed no recorda as to destination 
of cara. 

111.—^Burckhardt v. Blgln, J. & E. Ry. 
Co., 53 N.B.2d 497, 821 Ill.App. 643. 

Svideaoe held Inadmlaailile or prop- 
ezly ezolnded 
(1) Generally. 

tJ.S.—Sabol V. Merritt Chapman & 
Scott Corp., C.A,N.T., 241 P.2d 766 
—^B. I. Bu Pont De Nemoura Co. v. 
Hali. C.A,S.C., 237 F,2d 146. 

Ga.—J. M. Hlg^h Co. v. Hague, App., 
185 S.B. 141. 

Tex.—Torrea v. Dlshman, Clv.App., 
69 S.W.2d 501, error dismissed. 

<2) Where defendants claimed that 
employee’8 only remedy waa under 
compenaatlon act on ground that 
employer waa an independent con¬ 
tractor, evidence to ahovr that em¬ 
ployer had entered into contract wlth 
oil company to do a “part of or proc- 
esa in, the trade or buainesa** of com¬ 
pany waa properly excluded, aince 
such evidence waa Inaufflclent 
matter of law to prove auch fact. 
Maaa.—Whitehouae v. Citiea Service 
Oil Co., 62 N.B.2d 414, 815 Maaa. 
108. 

53. Cal.—^Huber v. Henry J. Haiaer 
Co., 162 P.2d 698, 71 C.A.2d 278. 

Bight to sue notwithstanding award 
or receipt of compensation in gen- 
eral aee supra § 1003. 

54. N.Y.—^Kappi v. Palcon Truck 
Renting Corp., 141 N.Y.S.2d 424, 
286 App.Div. 123, afflrmed 162 N.Y. 
S.2d 297, 1 N.Y.2d 760, 135 N.B.2d 
761. 

Drake v. New York State Blec. & 
Gas Corp., 294 N.Y.S. 227, 162 Mlsc. 
167. 

S.C.—^Budy V. Atlantic Greyhound 
Lines, 191 S.B. 85, 183 S.C. 306. 


Claim for oompenaatioii Immatexlal 
hef ore award made 

N.Y.—^Nappi V. Falcon Truck Renting 
Corp., 141 N.Y.S.2d 424, 286 App. 
Dlv. 123, afflrmed 152 N.Y.S.2d 297, 
1 N.Y.2d 760, 186 N.B.2d 51. 

56- U.S.—Sprinkle v. Davis, C.C.A. 

Va., 111 P.2d 926, 128 A.L.R. 1101. 
Tex.—^Pattison v, Highway Ins. Un- 
derwritera, Civ.App., 278 S.W.2d 
207, refused no reversible error. 

56. 111.—Springer v. Illinois Transit 
Lines, 48 N.B.2d 206, 318 Ill.App. 
403. 

Kan.—^Davison v. Martin K. Bby 
Const Co., 218 P.2d 219, 169 Kan. 
266. 

57. Pa.—^Lengle v. North Lebanon 
Tp., 117 A. 403, 274 Pa. 51. 

Tex.—^Myors v. Thomas, 186 S.W.2d 
811, 143 Tex. 502. 

Panhandle & Santa Fe Ry. Co. v. 
Dean, Civ.App., 269 S.W.2d 439, er¬ 
ror refused no reversible error— 
Johnson v. Willoughby, Civ.App., 
183 S.W.2d 201, error refused. 

sa Tex.—^Myers v. Thomas, 186 S. 
W.2d 811, 143 Tex. 602. 

59. Ga.—Sheffleld Co. v. Phillips, 24 
S.B.2d 834, 69 Ga.App. 41. 

Minn.—^Peterson v. Mlnneapolis St. 
Ry. Co., 279 N.W. 688, 202 Minn. 
630—Guile V. Greenberg, 267 N.W. 
649, 192 Minn. 548. 

Mo.—^Houfburg v. Kansas City Stock 
Yards Co. of Maine, 283 S.W.2d 589 
—^Prltt V. Terminal R. Ass*n of St. 
Loula, 261 S.W.2d 622. 

N.H—Abbott V. Hayes, 26 A,2d 842, 
92 N.H. 126. 

N.Y,—-Cibiniak v, Franklin Proper- 
ties, 78 N.Y,S.2d 58, 278 App.Dlv. 
947. 


Tex.—^Dallas Ry. & Terminal Co. v. 

Hendrlx, Civ.App., 261 S.W.2d 610. 
71 C.J. p 1596 note 56. 
ea Tex.—^Myers v. Thomas, 186 S. 
W.2d 811, 143 Tex. 602. 

Dallas Ry. & Terminal Co. v. 
Hendrlx, CivA.pp., 261 S.W.2d 610. 
71 C. J. p 1696 note 66. 

61. Kan.—^Davison v. Martin K. Bby 
Const Co., 218 P.2d 219, 169 Kan. 
266. 

71 C.J. p 1695 note 67. 

62. Ala.—Coleman v. Hamllton Stor- 
age Co., 180 So. 568, 285 Ala. 658. 

63. Ky.—^Hardy v. Muensch, 242 S. 
W. 586, 196 Ky. 398—Book v. City 
of Henderson, 197 S.W. 449, 176 Ky. 
786. 

BeaaoxL for mia 

Court properly refused to allow de¬ 
fendants to read to Jury compensa¬ 
tion proceedings and resulting award 
in support of defendants’ prayer for 
allowance of credit for amount 
awarded on Judgment for plaintiff, as 
right to such credit was for courfs, 
not Jury’s, consideration. 

Ky.—^Rogers v. Prlce» 160 S.W.2d 871, 
290 Ky. 163. 

64. Tex.—Smith v. Galveston-Hous- 
ton Electric Ry. Co., Clv.App., 265 
S.W. 267, reversed on other 
grounds, Com.App., 277 S.W. 103. 

71 C.J. p 1595 note 60. 

65. N.Y.—^Nappi v. Falcon Truck 
Renting Corp., 141 N.Y.S.2d 424, 286 
App.Dlv. 128, afflrmed 162 N.Y.S, 
2d 297, 1 N.Y.2d 760, 185 N.B.2d 61. 

66. Mo.—^Houfburg v. Kansas City 
Stock Yards Co^ of Maine, 288 S.W. 
2d 639. 

67. N.J.—^Perry v. Public Service 
Coordinated Transpoit, 66 A.2d 617, 
136 N.J.Law 898. 
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Furthcrmore, cvidence as to the acceptance or re- 
jection of a compensation act by the employer and 
his employees has been held to be admissible.^^ 

Defendants may properly show that plaintiffs 
physicians have been paid,®^ or that payments have 
been made by or for his employer because of the 
wages lost during his disability.^O 

Findings, order, or judgment in compensation pro-- 
ceedings, The admissibility, on behalf of defend¬ 
ant, of the findings and order by the state compensa¬ 
tion commissioner in a proceeding to which the em- 
ployee who is plaintiff in the present action was a 
party has been denied,^! as has the admissibility of 
a judgment for dependents for compensation for 
the death of an employee, under the act, in an ac¬ 
tion by the personal representative in an action 
against a third-person wrongdoer for such death.^^ 

Payment of expenses, Evidence that the depend¬ 
ents of a deceased employee did not pay his medical 
and funeral expenses is properly excluded.73 

Employee^s eaming capacity, The admission, con- 
trary to statute, of testimony as to plaintiff’s eam¬ 
ing capacity, after the introduction of evidence as 
to the amount of medical expenses and compensa¬ 
tion paid by an insurance carrier, is not error where 
the record disdoses that the parties had stipu- 
lated that the compensation fund had paid certain 
compensation and medical expenses, and there is no 
showing that the stipulation was made solely for the 
purpose of fixing the amount of insurer’s lien in 
case judgment is for plaintiffJ* 

b. Action on Behalf of Employer or Insurer 

In an action by an employer or Insurer against a 
tort-feasor to recover for Injuries to, or the death of, 
an employee, any relevant evidence Is admissible which 
bears on the existence of llablllty on the part of the 
tort-feasor. 

In general, in an action by or for the benefit of 
an employer or insurer against a third person lia- 


ble for an injury to, or the death of, an employee, 
any rdevant evidence is admissible which bears on 
the existence of an actionable wrong, or of responsi- 
bility for the injury to, or death of, the employee, 
on die part of defendant,^® or on the question as to 
the negligence of plaintiff employer, where such 
negligence would defeat recovery.^® 

Existence of insurance. Where the employer is, 
under the governing act, authorized to bring an ac¬ 
tion in his own name, even though he carries insur¬ 
ance, in an action by an employer against a third 
person who has elected to be bound by the act, the 
exdusion of evidence offered by defendant that the 
employer was insured^*^ and that the insurance com- 
pany paid to the personal representative of a de¬ 
ceased employee ali compensation that was paid^* 
has been upheld. Where, however, the right of an 
insurer to appear as plaintiff depends on its being 
the insurance carrier of the employer of the in- 
jured employee, the policy of insurance issued by 
plaintiff insurer to the employer is admissible on be¬ 
half of plaintiff insurer.*^® 

Compensation proceedings, award, or payment, 
and employer^s liability. Evidence as to the receipt 
of compensation by a deceased employee^s depend¬ 
ents is admissible on behalf of a compensation in¬ 
surer in order to prove an allegation of the com- 
plaint that the carrier was paying compensation.*® 
The compensation agreement between the employer 
and a dependent, approved by the industrial board 
under the compensation act and having the effect 
of an award, is admissible on behalf of plaintiff on 
the issue as to whether an award had been made*^ 
and as to the amount of the award.** In an action 
by the employer against a third person to recover 
the amount of compensation paid, the order of the 
state industrial board allowing an award has been 
held to be properly admitted as the best evidence of 
the amount awarded;** but where, under the com- 


68. Ga.—Sheffleld Co. v. Phillips. 24 
S.E.2d 834, 69 Ga.App. 41. 

69. N.T.—^Drake v. New York State 
Blec. & Gas Corp., 294 N.T.S. 227, 
162 Misc. 167. 

70. N.T.—^Drake v. New York State 
Elee. & Gas Corp., supra. 

71. Neb.—^Day v. Metropolitan Util¬ 
ities Dist, 214 N.W. 647, 216 N.W. 
666, 116 Neb. 711. 

71 aJ. p 1696 note 62. 

Effect of determlnation in compen¬ 
sation proceedinsr as bar to action 
see supra § 984. 

72. S.D.—Stratton v. Siouz FaJls 
Tmetion System, 206 N.W. 466, 49 
S.D. 113. 

71 C.J. p 1696 note 63. 


73. Kan.—^Pattrick v. Risrgs, 84 P.2d 
840, 148 Kan. 741. 

74. Cal.—Swearingren v. DIU, 68 P. 
2d 388, 21 CJLSd 161. 

75. Mo.—^American Veterinary Lab¬ 
oratories V. Glidden Co., App., 69 S. 
W.2d 68. 

71 C.J. p 1696 note 66. 

Terdlot of ooronex’8 Jury 
111.—^Vose V. Central Illinois Public 
Service Co., 212 IlLApp. 106, af- 
flrmed 122 N.E. 134, 286 111. 619. 

76. 111.—SIast St. Louis Junctlon R. 
Co. V. Armour & Co., 247 IllAupp. 
628. 

71 aJ. p 1696 note 67. 

77. IU.—Vose V. Central Illinois 
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Public Service Co., 122 N.E. 134, 286 
UL 619. 

71 C.J. p 1696 note 69. 

78. IlL—Vose v. Central Illinois 
Public Service Co., supra. 

79. Cal.—Western Indemnity Co. v, 
Wasco Land & Stock Co., 197 P. 
390, 61 C.A. 672. 

80. Ala.—^Foster & Crelghton Co. v. 
St. Paul Mercury Indem. Co., 88 
So.2d 826, 264 Ala. 681. 

81. Ind.—Wabash Water & Liffht Co, 

V. Home Telephone Co., 138 N.EL 
692, 79 IndA.pp. 396. 

82. Ind.—Wabash Water 6b Li^ht 
Co. V. Home Telephone Co., supra. 

83. IU.—Vose V. Central lUlnois . 



§§ 1029-1030 WORKMEN^S. COMPENSATION 


pensation act, the damages recoverable by the em- 
ployer are not necessarily the same as, but are limit- 
ed by, the amount of compensation paid and pa 3 rable, 
the award of compensation by the industrial com- 
missi.on is admissible, not to prove damages or to fix 
the amount to be recovered,^^ but to establish a lim- 
it to the recovery.85 

Under a statute so providing, in an action by an 
employer alone, evidence of any expenditure which 
the employer has paid, or has become obligated to 
pay, by reason of an injury to, or the death of, an 
employee is admissible,^^ and the provision is ap- 
plicable in an action by an insurer where, by the 
compensation act, insurer is subrogated to the rights 
of the employer.87 Xhe view has been taken, how- 
ever, that, in an action in the name of an employee 
for the benefit of insurer, evidence on behalf of de¬ 
fendant tending to show pa 3 rment of compensation 
to the employee is properly excluded,^® notwith- 
standing the act provides that the employee may 
not proceed both for compensation and damages 
and that if compensation is paid insurer may enforce 
the liability of the third person in the name of the 
employee or in its own name.^^ Findings of the 
industrial commission in a proceeding on the claim 
of the employee for compensation have, however, 
been regarded as admissible on behalf of insurer 
in an action by it against a third person on ques- 
tions as to the making, allowance, and payment, of 
a claim for compensation, where such facts are in 
issue imder the pleadings.^® 

Where a compensation insurer establishes a prima 
facie case, entitling it to recover from the tort- 
feasor, by introducing the award of compensa¬ 
tion and a judgment recovered by the employee’s 
personal representative against the tort-feasor, the 
latter may use the minutes of the trial of the rep- 
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resentative*s action, which were in evidence for an- 
other purpose, for the purpose of destroying the 
presumption of the validity of the award^i 

In an action by an employer, the propriety of ad- 
mitting evidence on behalf of plaintiff of the extent 
of disability suffered by the employee,^2 ^^d evi¬ 
dence which tends to fix the employer"s liability un¬ 
der the compensation act®^ has apparently been rec- 
ognized. 

Evidence of things which an employee was re- 
quired to do before compensation was paid have no 
relevancy to the issues in a suit by an insurer.®^ 

Waiver of objecHons. Where a party procures 
the giving of an instruction to the effect that the 
facts stated in exhibits introduced by the opposing 
party are not evidence of the existence of the stated 
facts, he waives his objections to the admission of 
the e^ibits.®5 

§ 1030. -Weight and Sufficiency 

a. In general 

b. Negligence or fault; assumption of 

risk 

a. In General 

General rules as to the weight and sufficiency of the* 
evidence have been applied in actions against a tort- 
feasor for Injuries to, or the death of, an employee. 

General rules as to the weight and sufficiency of 
evidence in tort or death actions apply in actions 
for injuries to, or the death of, an employee, prose- 
cuted notwithstanding the existence of a workmen's 
compensation act.2® A party invoking the subro- 
gation provision of a compensation act as a de¬ 
fense to a wrongful death action must maintain. 
such defense by a preponderance of the evidence.^^ 
The right of recovery of an intervening Insurance 


Public Service Co., 212 111.App. 105, 
afflrmed 122 N.R 134, 286 111. 519. 

84. 111.—City of Taylorville v. Cen¬ 
tral Illinois Public Service Co., 188 
NJ3. 720, 301 111. 167. 

85. IU.—City of Taylorville v. Cen¬ 
tral Illinois Public Service Co., su¬ 
pra. 

86. Cal.—City of Sacramento v. Cen¬ 
tral Californla Traction Co., 248 P. 
307, 78 C.A. 216. 

71 C.J. p 1696 note 78. 

87. Cal.—^Pitzgrerald v. Quinn, 21 P. 
2d 666, 131 C.A, 467. 

71 C.J. p 1696 note 79. 

88. Knmp sum payment reoelpt 
Where there was in evidence an 

assignment between insurer and ben- 

eflclarles whereby they were to re- 

ceive half of amount recovered 

against tort-feasor, and it was not 


shown that Jury was unable to welgh 
properly any of insurer’s evidence 
because jury was not informed of 
Its true Interest, ezcluslon of copy 
of lump sum payment receipt exe- 
Guted by beneficiarios in favor of In¬ 
surer in satisfactlon of its liability to 
beneflclaries imder compensation act 
was not error. 

Tex.—^Foster v. Langston, Civ.App., 
170 S.W.2d 250. 

89. Mass.—^Becker v. Eastem Mas- 
sachusetts St. By. Co., 181 N.E. 
757, 279 Mass. 436. 

71 C.J. p 1697 note 80. 

90. Wis.—^U. S. Casualty Co. v. Su¬ 
perior Hardware Co., 184 N.W. 694, 
176 Wis. 162. 

91. N.T.—^Travelers Ins. Co. v. Stieg- 
Utz, 30 N.Y.S.2d 306. 
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Attack on validity of award by tort- 
feasor generally see supra S 998. 

92. Cal.—City of Sacramento v. Cen¬ 
tral Californla Traction Co., 248> 
P. 307, 78 C.A. 216. 

93. Cal.—City of Sacramento v. Cen¬ 
tral California Traction Co., supra, 

71 C.J. p 1697 note 83. 

94. Tex.—^Dallas Railway & Termi- 
nal Co. V. Bishop^ Civ.App., 163 S. 
W.2d 298. 

95. Ind.—^Armstrong Cork Co. v. 
Maar, 111 N.B.2d 82, 124 Ind.App. 
105, rehearing denied 112 N.£.2d 
240, 124 Ind.App. 105. 

96. Mo.—^Kersey v. Conrad, App., 30» 
S.W.2d 167. 

71 C.J. p 1697 notes. 85 Cc], 87 [d]. 

97. 111.—^Rasmussen v. Clark, 104 H,- 
R2d 325, 846 IILApp» 181. 
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company depends on the same degree of proof as 
the right of the employee to recover.^s 

In an action by an insurer against a third per- 
son, findings made by the industrial board on a claim 
for compensation are prima facie proof of the mak- 
ing, allowance, and payment of a claim for com¬ 
pensation,but are not conclusive on the question 
of the liability of defendant.^ 

Where a provision of the compensation act giv- 
ing the employer the right to enforce the liability 
of the person causing ^e injury if compensation is 
paid is regarded as a provision merely for indemnifi- 
cation, in an action by an employer pursuant to such 
provision, proof of compensation paid by plaintiff 
to the employee under the act, either by agreement 
of the parties, approved by the state industrial ac¬ 
cident board,2 or by order of the board under, and 
as provided for, in the act,^ is prima facie evidence 
of plaintiff’s damages. Under such circumstances, 


defendant is at liber^ to meet and overcome such 
evidence by any competent evidence^ showing that 
the amount is unreasonable,^ was not paid under, or 
in accordance with, the act,® or was neither ap¬ 
proved nor authorized by the boardJ Defendant 
has the right to contest the facts, adduced by plain¬ 
tiff, relating to the legal liability of defendant and 
the resulting damages.® 

The evidence has been held sufficient® or insuf¬ 
ficienti® to Show various matters, to establish par- 
ticular defenses,ii and to raise particular inferenc- 
es.i® 

So, the evidence has been held sufficient or in- 
sufficient to sustain a verdict for plaintiff,^® to war- 
rant judgment for plaintiff,i^ to warrant recovery 
by a compensation insurer,i® to sustain a determina- 
tion in favor of defendant,^® or to sustain a judg¬ 
ment dismissing an action by a compensation in- 
surer.!*^ 


S8. U.S.—^Dlerks v. Alaska Air 
Transport, D.C.Alaska, 109 F.Supp. 
695. 

39. Wis.—U. S. Casualty Co. v. Su¬ 
perior Hardware Co., 134 N.W. 694, 
175 Wis. 162. 

1. Wis.—^U. S. Casualty Co. v. Supe¬ 
rior Hardware Co., supra. 

2. Mlch.—Grand Rapids Lumber Co. 
V. Blair, 157 N.W. 29, 190 Mich. 518. 

3. Mich.—Currler Lumber Co. v. 
Van Every, 20 N.W.2d 241, 312 
Mich, 375—Grand Rapids Lumber 
Co. V. Blair, 157 N.W. 29, 190 Mich. 
518. 

4. Mich.—Currier Lumber Co. ▼. 
Van Every, 20 N.W.2d 241, 312 
Mich. 376. 

6. Mich.—Grand Rapids Lumber Co. 
V. Blair, 167 N.W. 29, 19t) Mich. 
518. 

71 G.J. p 1598 note 94. 

6. Mich.—Grand Rapids Lumber Co. 
V. Blair, supra. 

7- Mich.—Grand Rapids Lumber Co. 
V. Blair, supra. 

& IlL—Taylorvllle v. Central Illi¬ 
nois Public Service Co., 133 N.E. 
720, 301 111. 167. 

9. Conn.—Crisanti v. Cremo Brew- 
ing Co., 72 A.2d 665, 136 Conn. 629. 
111.—Olin Industries, Inc, v. Wuell- 
ner, 117 N.E.2d 666, 1 Ill.App.2d 
267—Sheppard v. Cummings, 67 N. 
E.2d 907, 324 Ill.App. 227—City of 
Flora, for Use of Liberty Mut. Ins. 
Co. V. Bryden, 21 N.E.2d 323, 300 
IlLApp. 1. 

Kan.—^Bright v. Bragg, 264 P.2d 494, 
175 Kan. 404. 

La.—^Jackson v. Thomas, App., 75 So. 
2d 249—^Travelers Ins. Co. v. Cres¬ 
cent Forwarding & Transportation 
Co., App., 176 So. 654, relnstated 
178 So. 886. 


Md.—^Mech v. Storrs, 179 A. 625» 169 
Md. 160. 

Mass.—Clark v. M. W. Leahy Co., 16 
N.E.2d 57, 3-00 Mass. 565. 

Mich.—Currler Lumber Co. v. Van 
Every, 20 N.W.2d 24i, 312 Mich. 
376. 

N.J.—Travelers Ins. Co. v. Gardner, 
28 A.2d 607, 129 N.J.Law 169. 

N.T.—^Travelers Ins. Co. v. American 
Foreign S. S, Corp., 48 N.T.S.2d 
899, 268 App.Div. 794. 

Tenn.—U. S. Fidellty & Guaranty 
Co, V. Elam, 278 S.W.2d 698, 198 
Tenn. 194. 

Wash.—^Muck v. Snohomish County 
Public Utility Dist. No. 1, 247 P.2d 
233, 41 Wash.2d 81—^American 

Products Co. V. Villwock, 109 P.2d 
670, 7 Wash.2d 246, 132 A.L.R. 1010. 
71 C.J. p 1597 notes 85 [a], 87 [a]. 

10. Cal.—Globe Indemnity Co. v. 
Henderson, 202 P. 683, 54 CAl. 510. 

71 C.J. p 1597 note 87 [b]. 

11. Evidence held insajaioient 

(1) Generally. 

U.S.—^Bryant v. Phoenix Brldge Co., 
D.C.Me., 43 F.Supp. 162. 

(2) Where defendants alleged that 
plalntiffs intestate was in course of 
his employer’s business at time he 
was kllled, and that plaintiff was 
barred from malntaining common- 
law action by compensation act, es- 
tablished fact that lntestate'8 em¬ 
ployer was under act did not estab¬ 
lish defense. 

111.—^Victor V. Dehmlow, 90 N.E.2d 
724, 405 UL 249. 

(3) In action for death of Inde- 
pendent contractores employee, evi¬ 
dence was insufficient to establish 
affirmative defense that independent 
contractor’8 employee was '^statu- 
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tory employee** of defendant within 
meaning of compensation act. 

Mo.—Shafer v. Southwestern Bell 
Tei. Co., 296 S.W.2d 109. 

12. Evidence held insnfflclent 
Evidence of less than four metal 

clips on other window panes did not 
raise inference that pane in ques- 
tion contained less than four clips. 
ni. —Olin Industries, Inc. v. Wuell- 
ner, 117 N.B.2d 666, 1 IllALpp.2d 
267. 

13. Evidence held snfflolent 

IU.—Connelly v. Schutte, 79 N.E.2d 
79, 834 HLApp. 227. 

Tenn.—General Shale Products Corp. 

V. Reese for Use and Benefit of U. 

S. Fidellty & Guaranty Co., 245 S. 

W. 2d 788, 35 Tenn.App. 423. 

71 C.J. p 1697 note 87 [c]. 

Evidence held InsnULolent 

Mo.—^Kersey v. Conrad, App., 30 S.W. 
2d 167. 

71 aJ. p 1597 note 85 [b]. 

14. Evidence h^d sufficient 

IU.—^Philmore v. Stein, 24 N.E.2d 
266, 302 IlLApp. 480. 

N.T.—City of New York v. Steers & 
Menke, 4 N.Y.S.2d 292, 167 Misc. 
566, affirmed 4 N.Y.S.2d 992, 264 
App.Div. 669. 

15. Evidence held insnfficlent 

U.S.—^The Anderson, D.C.Md., 87 F. 
Supp. 696. 

71 aJ. p 1697 note 87 [b] (6). 

16. Evidence held sufficient 

Mich.—^Lather, for Use and Benefit of 
Employers Mut Cas. Co. v. Michi- 
gan Public Service Co., 62 N.W.2d 
551, 832 Mich. 688. 

71 OJ. p 1697 note 87 [a] (7). 

17. Bvldenoe held si^oieat 

La.—^ffiltna Cas. & Sur. Co. v. Caze- 
bon, App., 11 So.2d 118« 
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Evidence has been hcld sufficient or insufficient to 
Show that defendant is liable for the acts of his 
employees causing the injury,!^ to establish the 
cause of the employee's death,i® to show that plain- 
tiff and defendant, or defendant*s decedent, were,^® 
or were not,2i in the same employ at the time the 
cause of action arose, or to support a finding that a 
settlement between an employee and the tort-feasor 
was made without the employer*s consent .22 

Similarly, the evidence has been held sufficient 
or insufficient to show the length of time of the 
employee*s total disability,23 the seaworthiness of 
a vessel,24 that the employee was engaged in inter¬ 
state commerce so as not to be subject to a state 
compensation law,26 an^ that wages paid to in- 
jured employees were gratuities, and were not made 
because of any contractual obligation.^® 

Evidence has also been held sufficient or insuf¬ 
ficient to support a finding that plaintiff was acting 
within the scope and course of his employment at 
the time of the accident, ^7 to establish that plain¬ 
tiff was not an employee within the compensation 
act,28 to establish that plaintiff was an independent 
contractor at the time of the injury,^^ to sustain a 
finding that defendant was a general contractor and 
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that the deceased employee’s immediate employer 
was a subcontractor,30 or that work being done by 
an injured employee was merely ancillary to the 
business of his employer,^! to prove that plaintiff 
was a borrowed servant when the injuries were 
sustained,®2 or that defendant was a special employ¬ 
er at that time,®3 or to support a finding that plain¬ 
tiff was an employee of his regular employer,^^ 
or that plaintiff had not become an employee of de¬ 
fendant, but remained an employee of the regular 
employer exclusively.^S 

Under a particular statute, if an employee was an 
ordinary invitee on the premises of tiie tort-feasor 
at the time he met his death, his dependents would 
have a prima facie case based on such facts, in an 
action against the tort-feasor.®® 

Evidence has been held to establish that a con- 
tract of employment entered into by a deceased em¬ 
ployee and a foreign Corporation was entered into 
in the state of the forum, and not in the foreign ju- 
risdiction, so as to be governed by the law of tiic 
forum»®7 Where plaintiff employer is engaged in 
an occupation which the compensation act makes 
subject to the act unless he has made an election to 
the contrary, proof that neither such employer nor 


18. SvldMLoe hald safflcieat 

D,C.—^Haw V. Liberty Mut. Ins. Co.. 
and to Use of Oiacomo, 180 F.2d 
18, 86 U.S.APP.D.C. 86, 

19. XSTldenoe beld suffideat 
Medical testlmony that immediate 

cause of death was septicemla caused 
by infection from wound made by 
piece of Steel which dew from ham- 
mer and other evidence authoxizes 
flndinsr that death resulted from 
wound rather than from lack of 
proper medical cara 
111. —City of Flora, for Use of Liber¬ 
ty Mut. Ins. Co. v. Bryden, 21 N.E. 
2d 323, 300 IllJlpp. 1. 

20. Evldenoe held mdlLcient 

U.S.—Ohlhaver v. Narron, C.A.N.C, 
195 F.2d 676, applyingr New York 
law. 

Mass.—Clark v. M. W. Leahy Co,, 16 
NJB].2d 57. 300 Idass. 566. 

Ohio.—Gallick v. Ott, App., 61 N.E. 
2d 404. 

71 C.J. p 1597 note 85 [a] (4). 

21. SvldexLce hdd snjSLclent 
N.T.—Puccio v. Carr, 33 N.T.S.2d 

684, 263 APP.D1V. 1042. 

22 . Bvideace held snfOLolent 

Mo.—U. S. Fldellty & Guaranty Co. 
V. Goodson, 54 S.W.2d 754, 227 Mo. 
App. 456. 

23. Evideaoe hdd snllLoleat 
U.S.-Cyr V. F. S. Payne Co., D.a 

Conn., 112 F.Supp. 526, afflrmed, C. 
A., 208 F.2d 356. , 


24. Evideaee held saillolen.t 

U.S,—^Fireman^s Fund Indem. Co. v. 
U. S., D.C.Fla., 110 F.Supp. 937, af- 
firmed, C.A., 211 F.2d 773, certiora¬ 
ri denied 76 S.Ct. 79, 348 U.S. 865, 
99 L.Ed. 673. 

25. Evideaee held saffloieat 

U.S.—^Ralston Purina Co. v. Bansau, 
C.CJLI11., 73 F,2d 480. 

26. Evldeaoe held saffloieat 

Del.—^Frank C. Sparks Co. v. Huber 
Baking Co., 96 A.2d 456, 9 Terry 9. 

27. Evideaee held saffloieat 

(1) Generally. 

Tex.—Stephens v. MendenhaJl, Civ. 
App., 287 S.W.2d 269, error refused 
no reversible error. 

(2) To Show that injury occurred 
on employer's premises, or during: 
hours of Service, as a matter of law. 
Minn.— Helfrich v. Roth, 258 N.W. 26, 

193 Minn. 107. 

(3) As a matter of law, to warrant 
conclusion that employee's injury 
was not sustained in course of his 
employment. 

N.T.—^Parisl v. Langston, 188 N.T.S. 
2d 178, 285 App.Div. 483. 

Evldeaoe held lasaffloieat to es¬ 
tablish as a matter of law that em- 
ployee’8 injury was sustained in 
course of his employment. 

IU.—^Victor V. Dehmlow, 90 NJSi.2d 
724, 406 111. 249. 

28. Evldeaoe held saffloieat 

111.—^Rasmussen v. Clark, 104 N.E.2d 
325, 346 IIIAlPP. 181—Springer v. 
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Illinois Transit Lines, 48 N.B.2d 
206. 318 m.App. 403. 

29. Evldeaoe held saffloieat 

111.—Springer v. lUinois Transit 
Lines, supra. 

30. Evldeaoe held saffloieat 

Va.—^ykes v. Stone & Webster En- 
gineering Corp., 41 S.E.2d 469, 186 
Va. 116. 

31. Evldeaoe held saffloieat 
Mass.—Abbott v. Link-Belt Co., 88 N. 

E.2d 551, 824 Mass. 673. 


34. Evldeaoe held saffloieat 

Tex.—Stephens v. Mendenhall, Civ. 
App., 287 S.w.2d 259, error re¬ 
fused no reversible error. 

35. Evldeaoe held saffloieat 

Mass.—Abbott v. Link-Belt Co., 88 N. 

E.2d 551, 824 Mass. 673. 

Tex.—Stephens v. Mendenhall, Civ. 
App., 287 S.W.2d 269, error re¬ 
fused no reversible error. 

36h U.S.—Williamson v. Weyerhaus- 
er Timber Co.. C.A.Or., 221 F.2d 
6, applylng Washington law. 


32. Evldeaoe held lasaffloieat 

Mo.—Nolan v. Joplin Transfer & 
Storage Co., 203 S.W.2d 740, 239 
Mo.App. 915. 

33. Evldeaoe held lasaffloieat 

Mo.—^Nolan v, Joplin Transfer & 
Storage Co., supra. 


37. U.S.—Standard Oil Co. v. Ly- 
ons, C.CA..Iowa, 130 F.2d 965. 
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the injured employee elected not to be bound by the 
act is sufficient to show their election to be bound 
by the act®* 

Where defendant, in an action by relatives of a 
deceased employee, submitted a prayer to the jury 
to consider idie damages of some of these relatives, 
thereby assuming that a finding of dependency by 
the compensation commission, which is in evidence, 
is sufficient evidence thereof, the evidence is suf¬ 
ficient to establish dependency, even though defend¬ 
ant was not privy, or a party, to the compensation 
proceedings.®* Uncontradicted evidence of amounts 
paid to the injured employee has been regarded as 
sufficient in an action by insurer to recover amounts 
paid.^® 

Reasonableness of payments for medicale hospitd, 
and nursing Services. In an action by an insurer, 
the amount paid by it for medical, hospital, and 
nursing is some evidence of the reasonable value of 
such services>i However, the evidence in such an 
action has been held to be insufficient to establish 
the fair value of the medical treatment rendered to 
the injured employee.^® 


b. Negligence or Fault; Assm&ptioiL of Bisk 

General rules governing the welght and eulllclency of 
evidence as to negligence have been applled In actione 
to recover for Injuries to, or the death of, employees. 

In actions against a tort-feasor to recover for in¬ 
juries to, or the death of, an employee, the evidence 
has been held sufficient or insufficient to show vari¬ 
cus matters involving negligence,^® such as negli¬ 
gence on the part of defendant,^^ the absence of 
negligence on the part of defendant,^^ the negli¬ 
gence of defendanf s employee,^® that the negligence 
was the proximate cause of the accident,^^ or that 
the negligence was a substantial factor in causing 
the injury.^* 

In other decisions, the evidence has been held suf¬ 
ficient or insufficient to show contributory negli¬ 
gence on the part of the employee,^® the absence 
of contributory negligence,®® the exercise by the 
employee of due care at the time of the injury,®^ 
the failure of the employee to avail himself of the 
safeguards provided,®® and the absence of assump- 
tion of the risk.®® 

Likewise, in particular cases, the evidence has 
been held sufficient or insufficient to show the neg¬ 


as. HL—Yose Y. Central Illinois 
Public Service Co., 122 N.BI 184, 
286 UL 619. 

89. Md.—^Employers Liability As- 
Bur. Corporation, for Its Own Use 
and to Use of Jones v. Baltimore 
& O. R. Co., 195 A. 641, 173 Md. 
238. 

40. Lcu—Globe Indenmlty Co. v. 
Toye Bros, Auto & Taxicab Co., 
129 So. 234, 14 Lia.App. 142. 

71 C.J. p 1698 note 97. 

41. CaL—^Fitzgerald v. Quinn, 21 P. 
2d 666, 131 C.A 467. 

42. La.—^Travelers Ins. Co. v. Cres¬ 
cent Forwardingr & Transp. Co., 
App., 176 So. 654, reinstated 178 

So. 886. 

43. Svideuoe heUl sofllolent 
U.S.—Cyr V. F. S. Payne Co., D.C 

Conn., 112 F.Supp. 626, afflrmed, 
CJL, 208 F.2d 866. 

Svidence lieia InsnllLolent 
Mass.—Becker v. Eastem Massachu- 
setts St Ry. Co., 181 N.E. 767, 279 
Mass. 435. 

71 C.J. p 1697 note 87 [bj (3). 

44. Evldeaoe held snlllolent 

U.S.—^Runnels v. City of Douglas, 
Alaska, D.CAlaska, 123 F.Supp. 967, 
amended on other grounds 124 F. 
Supp. 657—Cyr v. F. S. Payne Co., 
l>.C.Conn., 112 F.Supp. 626, afflrm- 
ed, CA.., 208 F.2d 366—E. F. Hau- 
serman Co., for Use and Benefit of 
Aetna Cas. & Sur. -Co. v. U. S., D. 
CLMich., 108 F.Supp. 368. 

101 C.J.S.—88 


111.—City of Flora, for Use of Liber¬ 
ty Mut Ins. Co. V. Bryden, 21 N.B. 
2d 828, 300 111.App. 1—Carson-Pay- 
son Co. V. Peoria Terrazzo Co., 6 N. 
E.2d 534, 288 IlLApp. 683. 

Mo.—U, S. Fidelity & Guaranty Co. v. 
Goodson, 54 S.W.2d 764, 227 Mo. 
App. 466. 

Evidenoe held iiuniffiolait 

(1) Generally. 

Mass.—^Bogner v. Casper Ranger 
Const Co., 108 K.E.2d 666, 829 
Mass. 412. 

71 C.J. p 1697 note 87 [bj (4). 

(2) Affirmative negligence. 

Cal.—^Hard v. Hollywood Turf Club, 
246 P.2d 716, 112 C.A2d 263. 

45. Evidence held sufficient 

111.—Weintraub v. John B. Seston & 
Co„ 64 N.B.2d 235. 327 Ill.App. 348. 

46. Evidence held sufficient 

U.S.—Bryant v. Phoenix Bridge Co., 

D. C.Me., 43 F.Supp. 162. 

Mass.—^Abbott v. Link-Belt Co., 88 N. 

E. 2d 561, 324 Mass. 673. 

47. Evidence held sufficient 

U.S.—^Runnels v. City of Douglas, 
Alaska, D.C.Alaska, 123 F.Supp. 957, 
amended on other grounds 124 F. 
Supp. 667. 

4a Evidence held sufficient 
U.S.—Cyr V. F. S. Payne Co., D.C. 
Conn., 112 F.Supp. 526, afflrmed, C. 
A., 208 F.2d 356. 

49. Evidence held sufficient 
U.S.—^B. F. Hauserman Co., for Use 
and Benefit of Aetna Ceia. dk Sur. 
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Co. V. U. S., D.C.Mich., 108 F.Supp. 
358. 

71 C.J. p 1697 note 87 [a] (9). 
Evidence held Insufficient 

(1) Generally. 

Mass.—Abbott v. Link-Belt Co., 88 N. 
B.2d 551. 324 Mass. 678. 

(2) As a matter of law. 

Md.—^Foreman Co. v. Williams, to 
Use of Mayor and City Council of 
Baltimore, 188 A. 26, 171 Md. 66. 
Me.—Shaw v. Piel, 27 A2d 137, 139 
Me. 57. 

71 C.J. p 1697 note 87 [bj (2). 

50. Evidence held sufficient 

U.S.—Cyr V, F. S. Payne Co., D.C. 
Conn,, 112 F.Supp. 626, afflrmed, C. 
A., 208 F.2d 356. 

111.—City of Flora, for Use of Liber¬ 
ty Mut. Ins. Co. V. Bryden, 21 N.E. 
2d 823, 800 IlLApp. 1. 

71 C.J. p 1597 note 87 [aj (6). 

51. Evidence held sufficient 

111.—Carson-Payson Co. v. Peoria 
Terrazzo Co., 6 N.E.2d 634, 288 
IlLApp. 583. 

Evidence held insufficient 

IlL—^Munsen v. Illinois Northern 
Utilities Co., 268 IllApp. 488. 

71 aj. p 1697 note 87 [b] (1). 

52. Evidence held sufficient 

U.S.—The Anderson, D.C.Md., 37 F. 
Supp. 695. 

63. Evidence held sufficient 
U.S.—Cyr V. F. S. Payne Ca, D.C. 
Conn., 112 F.Supp. 626, afflrmed, C 
A., 208 F.2d 364. 
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ligence of the employer,54 the absence of negligence i error.® 2 


on his part,®® or his freedom from fault,^ or to 
overcome a presumption, arising from lack of eye- 
witnesses to the accident, that the employee was free 
from contributory negligence.®*^ The fact that the 
record in an action against an alleged tort-feasor 
conclusively shows that he was guilty of negligence 
does not necessarily establish that the injury com- 
plained about was not caused by the joint, concur¬ 
rent, or combined negligence of plaintiff^s employer 
or its employees and the tort-feasor.®® 

§ 1031. Trial in General 

a. In general 

b. Instructions 

a. In General 

In actions against a tort-feasor for an employee’s In¬ 
juries, matters relating to cotnpensation, such as an 
award, or settlement of a claim and payment there- 
under, shouid not ordinarlly be discussed before the 
jury, but the existence of compensation Insurance may 
be discussed where It Is relevant to a materlal Issue. 
Matters relating to a trial preference In such cases have 
been adjudicated. 

The existence of compensation insurance may be 
discussed in the argument to the jury, in an action 
at law to recover damages for injuries to an em¬ 
ployee, only where it is relevant to a material is¬ 
sue.®® In an injured employee^s action against a 
tort-feasor, requiring defendant to refrain from al- 
luding to plaintiff^s settlement of a compensation 
claim, and the payments thereunder, is not errone- 
ous,®® and it is erroneous for any pleadings relat¬ 
ing to compensation to be brought before the jury.®i 
The refusal to permit defendanfs attorney to state 
to the jury the amount of a compensation award 
which could be made for plaintiff’s injury is not 


Where suit is brought in the name of a deceased 
employee’s administratrix by a compensation insur- 
er, and the named plaintiff has a substantial interest 
in the recovery sued for, she is entitled to have her 
counsel participate in the trial.®® Where there 
is a direct conflict between the affidavits of the op- 
posing parties on a motion to dismiss a complaint, 
and it is not possible to determine which one is 
correct, plaintiff is entitled to a trial of the issues 
raised in the affidavits.®^ 

Trial preference, A statutory provision giving 
a trial preference to an injured employee who 
elects to sue the tort-feasor has been held to be not 
inconsistent with other laws,®® and has been held 
not to have been repealed by implication by another 
statute providing that the employee need not elect 
whether he will take compensation or pursue his 
remedy against the tort-feasor.®® The commence- 
ment of an action against the tort-feasor is a suf¬ 
ficient election within the statute providing for trial 
preferences.®*^ 

b. Instructions 

In an action to recover for Injuries to, or the death 
of, an employee, the Instructions shouid correctiy and 
fully state the law, shouid be conflned to the Issues raised, 
and shouid not Invade the Jury’s province. 

General rules goveming instructions in actions 
for tort or death apply in an action against a per- 
son other than the employer, who caused injury to, 
or the death of, an employee, on behalf of an em- 
ployer or insurer, or of an employee or his depend- 
ents or beneficiaries.®® The instructions shouid 
correctiy and fully state the law applicable to the 
case,®® and these instructions shouid include the 


54 . EvldexLoe beld snffloient 

U.S.—B, F. Hauserman Co., for Use 
and Benefit of Aetna Cas. & Sur. 
Co. V. U. S., D.C.Miclx., 103 F.Supp. 
358. 

Mlch.—Benton Harbor Malleable In¬ 
dustries, Inc. V. Pearson Const. Co., 
83 N.W.2d 429, 348 Mich. 471. 

55. Evidenoe hsld snfiloient 

U.S.—Cyr V. P. S. Payne Co., D.C. 
Conn., 112 F.Supp. 526, amrxned, C. 
A., 208 F.2d 356. 

111.—City of Flora, for Use of Lib¬ 
erty Mut. Ins. Co. V. Bryden, 21 N. 
E.2d 323, 300 Ill.App. 1. 

71 C.J. p 1597 note 87 [a] (3). 

56. Evldence lield insnffloiant 

N.H.—McCullough V. John B. Varick 
Co., 10 A2d 245, 90 N.H. 409. 

57. Evidenoe held STLOloieiLt 

Mich.—Lather, for Use and Benefit 
of Bmployers Mut. Cas. Co. v. 
Michi^an Public Service Co., 52 N. 
W.2d 551, 332 Mich. 683. 


58. 111.—Manion v. Chicago, K. I. & 
P. B. Co., 119 N.B.2d 498, 2 IlL 
App.2d 191. 

59- Cal.—^Huber v. Henry J. Kaiser 
Co., 162 P.2d 693, 71 C.A.2d 278. 

60. Tex.—Smith v. Hengrer, 226 S. 
W.2d 426, 148 Tex. 456, 20 A.L.B.2d 
853. 

61. Tex.—^Myers v. Thomas, 186 S. 
W.2d 811, 143 Tex, 602. 

Pattison v. Higrhway Ins. Under- 
writers, Civ.App., 278 S.W.2d 207, 
refused no reverslble error—John¬ 
son V. Willouffhby, Civ.App., 183 
S.W.2d 201, error refused. 

62. Okl.—^Bota-Cone Oll Field Oper- 
ating: Co. V. Chamness, 168 P.2d 
1007, 197 Okl. 103. 

63. Va.—Bea v, Ford, 96 S.E.2d 92, 
198 Va. 712. 

64L N.Y.—Pellows v. Seymour, 19 
N.T.S.2d 960, 259 App.Div. 966. 
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65. N.Y.—^McGlone v. Nann, 11 N.Y. 
S.2d 139, 256 App.Div. 649. 

66. N.Y.—^McGlone v. Nann, supra. 
67- N.Y.—^McGlone v. Nann, supra. 

68. lowa.—Fidelity & Casualty Co. 
V. Cedar Valley Electric Co., 174 
N.W. 709, 187 lowa 1014. 

71 C.J. p 1598 note 3 [bj. 

69. Idaho.—^Lebak v. Nelson, 107 P. 
2d 1054, 62 Idaho 96. 

XBjrtraotlons held proper 
111.—^Manion v. Chicago, B. I. & P. 
By. Co., 138 N.B.2d 98, 12 IlLApp. 
2d 1—^Victor V. Dehmlow, 99 N.B. 
2d 639, 8 Ill.App.2d 565. 

Ind.—^New York Cent. B. Co. v. Mil- 
hiser, 106 N.B.2d 453, 231 Ind. 180. 
rehearing denled 108 N.B.2d 67, 281 
Ind. 180. 

N.Y.—Travelers Ins. Co. v. Shach- 
ner, 8 N.Y.S.2d 450, 255 App.Div. 
999, appeal dismissed 21 N.E.2d 
623, 280 N.Y. 758. 
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question of the amount'^<^ or the apportionment^i of 
the damages recoverable, and should meet the is- 
sues in the case.72 

Also, the instnictions shotild not invade the prov- 
ince of the jury'^2 and should not be misleading74 
The instnictions should be confined to issues raised 
by the pleading'^5 and evidence,'^® or the issues set 
forth in a pre-trial order.'^^ 

An instruction which refers to an immaterial is- 


sue,*^® or which is not based on any evidence in the 
case^® should not be given. 

A requested instruction which sets forth a cor- 
rect statement of the law should be granted.®® The 
refusal of a requested instruction which contains a 
mere abstract®! or erroneous®® proposition of law 
is not erroneous, nor is it error to refuse a re¬ 
quested instruction where the rule of law involved 
therein is fully covered in an instruction which is 
given.®® However, the refusal of an instruction 


Pa.—Jackson v. Gleason, 182 A, 498, 
820 Pa. 645. 

Wash.—^D^Amico v. Congulsta^ 167 
P.2d 167, 24 Wash.2d 674. 
XnstxnoitioiiJi erroneoiui 
Ala.—Coleman v. Hamllton Storage 
Co., 180 So. 663, 235 Ala. 568. 

Cal.—^Hard v. Hollywood Turf Club, 
246 P.2d 716, 112 C.A.2d 263. 
Mich.—Schattilly v. Tonker, 81 N.W. 
2d 343, 347 Mlch. 686—Utley, for 
Use and Benefit of Travelers Ins. 
Co. V. Taylor & Gaskin, 9 N.W.2d 
842, 305 Mich. 661. 

N.jr. —Stacy V. Greenbergr, 102 A.2d 
48, 14 N.J. 262, certiorari denled 74 
S.Ct 860, 347 U.S. 988, 98 L.Bd. 
1123, applying New York law. 

N.T.—^Nappi V. Palcon Truck Rent- 
in^ Corp., 141 N.T.S.2d 424, 286 
App.Div. 123, afflrmed 152 N.Y.S. 
2d 297, 1 N.Y.2d 760, 186 N.B.2d 61 
—^Utica Mut Ins. Co. v. Amster- 
dam Color Works, 131 N.Y,S.2d 
782, 284 App.Div, 376, afflrmed 126 
N.E.2d 871, 308 N.Y. 816—Massa- 
chusetts Bonding & Ins. Co. v. 201 
East Eighteenth Street Corp., 11 
N.Y.S.2d 66, 256 App.Div. 1077. 

7a Aicrtraotloxui held proper 
Conn.—Stavola v. Palmer, 73 A.2d 
881, 136 Conn. 670. 

Tenn.—General Shale Products Corp. 

V. Reese for Use and Benefit of U. 
S. Fidelity & Guaranty Co., 245 S. 

W. 2d 788, 36 Tenn.App. 423. 
IiLstraotions held erroneous 

Cal.—^Eckman v. Arnold Taxi Co„ 
148 P.2d 677, 64 CJL2d 229. 

Ky.—Nashville, a & St. L., Ry. v. 
Williams, 147 S.W.2d 93, 286 Ky. 
211 . 

Deduotion of oompensation recelved 

(1) In workman's action against 
third-party defendant, wherein in- 
surer intervened, instruction that 
jury could deduct amount of com- 
pensation recelved from judgment 
awarded plaintifE against third party 
was erroneous and inadeciuate, in 
that, if instruction was carried out 
and insurer collected out of judg- 
ment, plaintUf would be paying back 
compensatlon twlce. 

Pa.—Colllns, U. S. Cas. Intervener, 
V. Pennsylvania R. Co., 66 A.2d 236, 
368 Pa. 168. 

(2) It is better that Jurors be ful¬ 
ly Instructed that workman should 


be fully compensated according to 
rules for ascertalnlng damages with- 
out regard to compensatlon recelved, 
since insurer who paid compensa¬ 
tlon will be relmbursed out of judg- 
ment, than that jurors, knowing that 
workman recelved some compensa- 
tion, but not knowing, or being un- 
certain as to, law applicable, should 
be left to speculate as to efCect of 
thelr verdict. 

Cal.—Sherrlllo v. Stone & Webster 
Englneering Corp., 244 P.2d 70, 110 
C.A.2d 786. 

(3) PlaintifE would have been enti- 
tled to instruction, if so requested, 
that insurer had paid compensatlon 
to plaintifE, that carrler had first lien 
on any judgment recovered, and that 
therefore jury in assessing damages 
should not deduct any amounts re- 
ceived by plaintifE from insurer. 

Cal.—Sherrillo v. Stone & Webster 
Englneering Corp., supra. 

71. Xastructloiis held Improper 
N.Y.—^Morgan v, Robinson, 169 N.Y. 

S.2d 639, 8 A.D.2d 216. 

72. Xustmotloa held to meet Issues 
Conn.—^Doe v. Saracyn Corp., 83 A.2d 

811, 138 Conn. 69. 

73. Ala.—^Day & Sachs v. Travelers* 
Ins. Co., 137 So. 409, 223 Ala 558. 

71 C.J. p 1699 note 4. 

Xnstructiou stating questlou to be 
oue of fact held propex 
Ind.—Samuel E. Pentecost Const, Co. 
V. 0'Donnell, 89 N.B.2d 812, 112 
Ind.App. 47. 

74. Ala—^Day & Sachs v. Travelers' 
Ins. Co., 137 So. 409, 228 Ala 668. 

71 C.J. p 1599 note 6. 

Instructions held uot mlsleadlng 
Md.—^Virginia Dare Stores v. Schu- 
man, 1 A.2d 897, 176 Md. 287. 

75. Cal.—Massachusetts Bonding & 
Insurance Co. v. Los Angeles R. 
Corporation, 190 P. 161, 182 C. 781. 

71 C.J. p 1599 note 6. 

Xustructions authozized by pleadlngs 
Ga—^Pollard v. Balon, 6 S.E.2d 400, 
61 GaA.pp, 406. 

111.—^Manion v, Chicago, R. I. & P. 
Ry. Co., 138 N.B.2d 98, 12 Ill.App. 
2d 1. 

71 C.J. p 1598 note 3 £a]. 

76. Ala—^Fqpter & Creighton Co, v. 
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St Paul Mercury Indem. Co., 88 
So.2d 825, 264 Ala 581. 

71 C.J. p 1699 note 7. 

Xnstruotlons held authoxlzed by evl- 
denoe 

Idaho.—^Benson v. Brady, 266 P.2d 
710, 73 Idaho 663. 

ni.—^Manion v. Chicago, R L & P. 
Ry. Co., 138 N.E.2d 98, 12 IlLApp. 
2d 1. 

Mont—Sullivan v. City of Butta 167 
P.2d 479, 117 Mont 216. 

77- U.S.—^Bryant v. Phoenix Bridge 
Co., D.CXMe., 43 F.Supp. 162. 

78- Conn.—Stavola v. Palmer, 78 A. 
2d 831, 136 Conn. 670. 

Mass.—^Portland Gasllght Co. v. 

Ruud, 136 N.E. 76, 242 Mass. 272. 

71 C.J. p 1699 note 8. 

79. Mo.—^American Veterinary Lab¬ 
oratories V. Qlidden Co., App., 69 
S.W.2d 53. 

XnstxuctioiLs held not authozized by 
evidence 

IU.—^Wm. Wrigley, Jr., Co. v. Stand¬ 
ard Roofing Co., 69 N.E.2d 610, 325 
I IlLApp. 210. 

71 C.J. p 1699 note 9 [a]. 

80i N.Y.—^Passzehl v. Metropolitan 
Distributore, 28 N.Y.S.2d 264, 262 
App.Div. 77 8—^Massachusetts 

Bonding & Ins. Co. v. 201 East 
Eighteenth Street Corp., 11 N.Y. 
S.2d 65, 266 App.Div. 1077. 

Or.—^Inwall v. Transpacific Lumber 
Co., 108 P.2d 522, 165 Or. 560. 

81. III.—Carson, Pirla Scott & Co. 
V. Chicago Railways Co., 141 N.B. 
172, 809 ni. 846. 

Neb.—^Ejoeger v. Safranek, 72 N.W. 
2d 831, 161 Neb. 182. 

82. Conn.—^Doe v. Saracyn Corp., 82 
A.2d 811, 138 Conn. 69. 

Hl.—^W estinghouse Elee. Elevator 
Co. V. La SaUe Monroe Bldg. Corp., 
70 N.E.2d 604, 396 III. 429. 

Mass.—Abbott v. Llnk-Belt Co., 88 
N.E.2d 661, 324 Mass. 673. 

Md.—^Baltimore Transit Co. v. 
Worth, 62 A.2d 249, 188 Md. 119, 6 
A.L.R.2d 740. 

83- 111.—Westinghouse Elee. Eleva¬ 
tor Co. V. La Salle Monroe Bldg. 
Corp., 70 N.E.2d 604, 396 Bl. 429 
—Carson, Pirie, Scott & Co. v. 
Chicago Railways Co., 141 N.E. 
172, 309 111. 846. 
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sttbmitting an issue in the case to the jury may be 
erroneous.8^ A requested instruction which was 
not in perfect form has been held to be sufficient 
to call the attention of the court to its failure to 
inform the jury that plaintiff could not recover if 
his injuries were due solely to the negligence of 
one or more of his fellow employees.^® 

§ 1032. Questions of Law or Fact and Right 
to Jury Trial 

a. Aetion on behalf of employce, his dc- 

pendents, or beneficiaries 

b. Aetion on behalf of employer or in- 

surer 

a. Aetion on Behalf of Employee, His Depend¬ 
ente, or BenefLdaiies 

In an action b/ an employee or his dependents for 
injuries or death, questions of fact arise where the evi- 
dence 1$ conflicting, and questions of law arise where 
onty one inference can reasonably be drawn from the 
evidence. 

General rules as to what constitutes a question 
of law or fact, applicable in actions for torts or 
death, apply in actions on behalf of an employee or 
his dependents or beneficiaries for injuries or death, 
prosecuted notwithstanding the existence of a work- 
men*s compensation act*® A question as to a par- 
ticular matter is one of fact where the evidence is 
contradictory®'^ or it is reasonable to draw differ¬ 
ent inferences therefrom.®® 
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Thus, it is a question for the trier of fact wheth- 
er an employee has accepted compensation from his 
employer under the compensation act,®® whether 
he was contributorily negligent,®® whether the in¬ 
juries complained of were caused by the negligence 
of a fellow employee,whether plaintiff was act- 
ing within the scope of his employment when the 
accident occurred,®® whether his injuries arose ont 
of, and in the course of, employment which was 
a part of, or process in, the trade or business car- 
ried on by defendant, and not merely ancillary or 
incidental thereto,®® and whether plaintiff was de¬ 
pendent on a deceased employee.®^ 

Where, however, the evidence is such that rea¬ 
sonable men can draw only one reasonable infer¬ 
ence therefrom, the question is one of law for the 
court and is not a question for the jury.®® So, 
where the evidence as to whether plaintiff was en- 
gaged in the course of his employment at the time 
of the accident is not in dispute, whether he is 
barred by the compensation act from maintaining 
an action against a tort-feasor is a question of law 
for the court.®® Where affidavits, on a motion to 
dismiss a cause of action on the ground that plain¬ 
tiff pursued his remedy under the compensation 
act, are conflicting on the question whether the in- 
jury arose out of, and in the course of, the em¬ 
ployment, it is error for the court to dismiss the 
suit on such motion.®^ In an action by an em- 


84. 111.—^victor V. Dehmlow, S9 N. 
E.Sd 639, 8 llLApp.Sd 665. 

85. XJ.S.—^E. I. Du Pont De Nemours 
& Co. V. Prechette, C.C.A.Mich., 161 
P.2d 318. 

86. Cal.—Liberty Mut. Ins. Co. v. 
Superior Court in and for Los An- 
seles County, 145 P.2d 344, 62 C.A 
2d 601. 

Mass.—Cozzo v. Atlantic Refinlng 
Co., 12 N.B.2d 744, 299 Mass. 260. 
Tex.—Grandstaff v. Mercer, Civ. 
App., 214 S.W.2d 133, error refused 
no reversible error—Traders & 
General Ins. Co. v. West Texas 
Utilities Co., Clv.App., 156 S.W. 
2d 271, reversed on other grrounds 
165 S.W.2d 713, 140 Tex. 67. 

71 C.J. p 1599 note 13. 

Questions of law or fact as to elec- 
tion of remedies by employee or 
his dependents or beneficiaries see 
supra § 990. 

EvldexLce held snfficleiLt to author- 
ize or require submission of matters 
of fact to Jury. 

U.S.—Cyr v. P. S. Payne Co., CA- 
Conn., 208 F.2d 366. 

N.T.—Callan v. Adams, 26 N.T.S.2d 
928, 261 App.Div. 1004. 

71 aJ. p 1697 note 85 ta] (1), (8-10), 


I Oouxse of employment 
1 ni.—Cohen v. Cummingrs, 71 N.B.2d 
198, 330 ULApp. 431. 

87. Md,—^Virginia Dare Stores v. 
Schuman, 1 A.2d 897, 175 Md. 287. 

Wash.—^Harvey v. Chas. R. MeCor- 
mick Lumber Co. of Delaware, 271 
P. 66, 149 Wash. 368. 

71 C.J. p 1699 note 14. 

88. Tex.—Western Hilis Hotel, Inc. 
V, Ferracci, Civ.App,, 299 S.W.2d 
335, error granted. 

71 C.J. p 1599 note 15. 

89. U.S.—^McNaughton v. New Tork 
Cent. R. Co., C.A.lnd., 220 F.2d 
835. 

Ind.—Samuel B. Pentecost Const. Co. 
v. 0’Donnell, 39 N.B.2d 812, 112 
Ind.App. 47—Weis v. WaJtefield, 88 
N.E.2d 303, 111 Ind.App. 106—Mar- 
lon County Constructlon Co. v. 
Kimberlin, 184 N.E. 674, 96 Ind. 
App. 146. 

90. Md.—^Virginia Dare Stores v. 
Schuman, 1 A.2d 897, 175 Md. 287. 

Mass.—Abbott v. Link-Belt Co., 88 
N.B.2d 551, 824 Mass. 673, 193 Md. 
20 . 

91. U.S.—^E. L Du Pont De Nemours 

& Co. V. Frechette, C.CA.Minn., 161 
F.2d 318. I 


Tex.—^Faulkner v. Kleinman, Civ. 
App., 158 S.W.2d 891, error xe- 
fused. 

92. N.T.—Carriero v. lovlno, 121 N. 
T.S.2d 127, 281 App.Div. 1052. 

93. Mass.—^De Martin v. New York, 
N. H. & H. R. Co., 143 N.B.2d 642 
—Cannon v. Crowley, 61 N.E.2d 
662, 318 Mass. 373. 

94. Md.—^Bmployers Llability As- 
sur. Corporation, for Its Own Use 
and to Use of Jones v. Baltlmore 
& O. R Co., 195 A. 541, 173 Md. 
238. 

95. U.S.—B. I. Du Pont De Nemours 
& Co. V. Frechette, C.C.A.Minn., 161 
F.2d 318. 

71 C.J. p 1599 note 16. 

Xivldenoe held InsuMoient to au- 

thorize or require submission of 

questions of fact to Jury. 

N.J.—Stacy v. Greenberg, 102 A2d 
48, 14 N.J. 262, certiorari denied 
74 S.Ct 850, 347 U.S. 988, 98 L.Bd. 
1123, applying New Tork law. 

96. 111.—Sweat V. Aircraft & Diesel 
Bquipment Corp., 81 N.B.2d 8, 386 
IUAlPp. 177. 

97. 111.—Walsh V. Central Cold 
Storage Co., 68 N.B.2d 326, 824 
ULApp. 402. 
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ployee, plaintiff s failure forthwith to notify the 
cmployer of the bringing of the action, pursuant 
to a provision of the compensation act, is not, it 
seems, ground for nonsuit, or for a peremptory in- 
struction to the jury to return a verdict for de- 

fendant.98 

b. Aetion on Behalf of Employer or Insnrer 

In an action by an employer or Inaurer to recover 
for Injuries tor or the death of, an employee, queations 
of fact on confllcting evidence are for the jury. 

General rules as to what constitutes a question 
of law or fact applicable in actions for tort or for 
death apply in actions by, or on behalf of, an em¬ 
ployer or insurer against a third person who cansed 
the injury to, or the death of, an employee.^^ Where 
the evidence is conflicting as to a matter in issue,^ 
or different inferences may be drawn from the evi¬ 
dence,^ the question is one of fact for the jury. 

Thus, it is a question of fact for the jury wheth- 
er defendant^ or his employee^ was negligent, 


whether the injured employee was contributorily 
n^ligent,® whether he was exercising due care 
for his safety before, and at the time of, the acci¬ 
dent,® whether the employer or his other employees 
were negligent,^ whether the negligence of the em¬ 
ployer contributed proximately to the employee^s 
injuries,® whether the relationship of respondeat su¬ 
perior existed between defendant and the person 
causing the injury,® and whether the employer fur- 
nished the employee with reasonably safe equip- 
ment and place to work.^® Also, it is a question 
of fact whether the tort-feasor had re-entered his 
employeris business and was acting within the scope 
of his employment at the time of the accidentia 

Where, however, the evidence is of such a na¬ 
ture that there can be only one deduction or infer- 
ence from the evidence and reasonable minds could 
not honestly have reached a different conclusion, 
the question is one of law,i® and in such case it is 
proper to grant a motion for a nonsuiti® 


98. Cal.—Van Zandt v. Sweet, 204 
P. 860, 56 C.A. 164. 

Notice to employer of brlnsrlng of 
action aee supra § 1000. 

99. N.T.—^Travelers* Ins. Co. v. 
Staten Island Hapid Transit By. 
Co.. 234 N.T.S. 293, 134 Mlsc. 6. 

71 C,J. p 1599 note 19. 

1. Ala.—^Day & Sachs v. Travelers’ 
Ins. Co., 137 So. 409, 223 Ala. 658. 
71 C.J. p 1600 note 20. 

SL N.T.—^Zurlch General Accident & 
Llabillty Insurance Co. v. Childs 
Co.. 171 N.B. 391, 253 N.T. 324. 

71 C.J. p 1600 note 21. 

3. Ala.—Sloss-Sheffleld Steel & Iron 
Co. v. Metropolitan Cas. Ins. Co. of 
New York, 185 So. 396, 28 Ala.App. 
366, certiorari denied 185 So. 399, 
237 Ala. 48. 

Fla.—^Haverty Furniture Co. v. Mc¬ 
Kesson & Robbins, 19 So.2d 59, 164 
Fla. 772. 

111.—‘Welntraub v. John B. Sexton & 
Co., 64 N.B.2d 235, 327 IlLApp. 348. 
Minn.—Standard Acc. Ins. Co. v. 
Minnesota Utilities Co., 289 N.W. 

782, 207 Minn. 24. 

N.T.—^Aetna Cas. & Sur. Co. v. Tuck- 
er, 59 N.T.S.2d 356, 270 App.Dlv. 

783. 

N.D.—Stato V. Tellow Cab Co., 246 N. 
W. 382, 62 N.D. 738. 

Svldenoe held snflloleiLt to raise 
questions of fact. 

Idaho.—Benson v. Brady, 255 P.2d 
710, 73 Idaho 663. 

71 C.J. p 1597 note 87 [a] (2). 
SvldeiLoe ooxLSldered 
Evidence on question of negligence 
of defendant is required to be con- 
sidered as a whole and in connection 
with all clrcumstanoea in evidence. 
JIl.—Carson-Payson Co. v, Peoria 


Terrazzo Co., 6 N.E.2d 534, 288 
I11.APP. 583. 

4. 111.—^Westinghouse Elee. Eleva¬ 
tor Co. V. La Salle Monroe Bldg. 
Corp., 70 N.E.2d 604, 396 IU. 429. 
Svldenoe held snfdole&t to war- 

rant submlssion to Jury of question 
as to negligence of defendanfs em- 
ployea 

N.T.—^Royal Indemnlty Co. v. Platt 
& Washburn Hefining Co., 163 N. 
T.S. 197, 98 Misc. 681. 

5. Ala.—Sloss-Sheffleld Steel & Iron 
Co. V. Metropolitan Cas. Ins. Co. 
of New York, 185 So. 395, 28 Ala. 
App. 366, certiorari denied 185 So. 
399, 237 Ala. 43. 

Fla,—^Haverty Furniture Co. v. Mc¬ 
Kesson & Kobbins, 19 So.2d 59, 
154 Fla. 772. 

111.—Connelly v. Schutte, 79 N.B.2d 
79, 334 Dl.App. 227—Sheppard v. 
Cummlngs, 67 N.B.2d 907, 324 111. 
App. 227. 

Md.—^Foreman Co. v. Williams, to 
Uso of Mayor and City Council of 
Baltlmore, 188 A. 25, 171 Md. 66. 
Mlch.—^Utley, for Use and Benefit of 
Travelers Ins. Co., v. Taylor & 
Gaskin, 9 N.W.2d 842, 305 Mich. 
561. 

Minn.—Standard Acc. Ins. Co. v. 
Minnesota Utilities Co., 289 N.W. 

782, 207 Minn. 24. 

N.T,—iffltna Cas. & Sur. Co. v. Tuck- 
er, 59 N.T.S.2d 365, 270 App.Dlv. 

783. 

Evidenoe liM snffloleiLt to raise 
questions of fact. 

Idaho.—^Benson v. Brady, 255 P.2d 
710, 73 Idaho 668. 

6. ConslderatloiL of all evidenoe 
Whether employee was in exercise 

of due care Just before, and at time 
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of, injury was required to be deteiv 
mined by Jury fjrom all the evidence 
and not under answer to one ques¬ 
tion which might Justify conclusion 
that boards might have toppled over 
because employee might have 
Btepped on something which caused 
them to become dislodged. 

Hl.—Carson-Payson Co. v. Peoria 
Terrazzo Co., 6 N.E.2d 584, 288 111. 
App. 583. 

7. UL-Manion v. Chicago, R. L & 
P. Ry. Co., 138 N.E.2d 98, 12 111. 
App.2d 1—Sheppard v. Cummlngs, 
67 N.B.2d 907, 824 IlLApp. 227. 

Minn.—Standard Acc. Ins. Co. v. 
Minnesota Utilities Co., 289 N.W. 
782, 207 Minn. 24. 

8. 111.—^Manion v. Chicago, R. L & 
P. Ry. Co., 188 N.E.2d 98, 12 111. 
App.2d 1. 

8. Ul.—Westinghouse Elee. Eleva¬ 
tor Co. V. La Salle Monroe Bldg. 
Corp., 63 N.B.2d 411, 326 IU.App. 
598, afflrmed 70 N.E.2d 604, 395 
111. 429. 

10. UL—^Manion v. Chicago, R. I. & 
P. Ry. Co., 188 N.B.2d 98, 12 111. 
App.2d 1. 

11. Ala.—Scott V. Birmingham Elee. 
Co., 33 So.2d 344, 250 Ala. 61. 

12. Mich.—^Utley, for Use and Ben¬ 
efit of Travelers Ins. Co. v. Taylor 
& Gaskin, 9 N.W.2d 842, 306 Mich. 
661. 

71 C.J. p 1600 note 22. 

Evidenoe held InsnAoient to au- 
thorize or require submlssion of 
matters of fact to Jury. 

Tenn.—VandergrilE v. Willett, 187 S. 
W.2d 957, 24 TennJLpp. 29. 

13. Cal.—Globe Indemnlty Co. v. 
Hook, 189 P. 797, 46 C.A. 700. 

71 C.J. p 1600 note 28. 
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Where there is insuflScient evidence for the jury 
on the question of defendant’s negligence,^^ or a 
total absence of proof, or any inference of proof, 
that would justify a verdict against defendant, 
a directed verdict for defendant is proper; and 
where there is no proof that defendant was negli- 
gent, an instructed verdict for defendant is prop- 
er.i® 

Authority of employer or insurer to prosecute 
action. Under sonae acts, the authority of an em¬ 
ployer or an insurer to prosecute an action against 
a tort-feasor is a preliminary question to be heard 
and determined by the judge,^*^ and is not a mat- 
ter for the consideration of the jury.^* So, where 
there is nothing in the record to show that an em- 
ployee^s dependent had accepted compensation under 
an award, a directed verdict against an employer 
on its cause of action is justified>® 

Jury trial. The right of defendant to a jury trial 
as to the facts essential to uphold an award of 
compensation, in an action by an employer as statu- 
tory assignee of a cause of action for the death of 
an employee, has been recognized .20 

§ 1033. Verdict and Findings 

General rulee as to findings and verdicte have been 
applied in actions against tort-feasors to recover for in¬ 
juries to, or the death of, employees. 

In order for an employer to recover medical ex¬ 
penses incurred in the treatment of an injured em¬ 
ployee, there must be a finding that the accident 
was caused solely by reason of the negligence of 
defendant without any contributing negligence on 
the part of the employer«2i In an action by an oil 
company employee for injuries incurred when he, 
at the request of a driver of a truck, engaged by 
the oil company, did some work on the truck, a find¬ 
ing that plaintiff was an employee of the oil com¬ 
pany acting within the scope and course of his 
employment established that, in helping the driver. 
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he rendered Services in furtherance of the business 
of his 'employer and not as a mere volunteer .22 
finding by a trial court that an employee was on 
the premises of the tort-feasor to inspect and Serv¬ 
ice machinery sold to the tort-feasor by his employ¬ 
er is insufficient as a finding that the employee was 
in the course of his emplo 3 rment at the time of the 
accident.23 

In applying the general rules that findings are 
to be liberally construed in support of the judg- 
ment and that ali findings are to be read and con- 
sidered together and reconciled, if possible, to pre- 
vent conflict on material points, in an action by an 
insurer in which there has been a judgment for de¬ 
fendant, findings as to the negligence of the injured 
employee and of defendant have been construed and 
reconciled.2^ 

Under a particular compensation act, the verdict 
of the jury is required to declare the full amount 
of the damages suffered by plaintiff, notwithstand- 
ing any award or payment of compensation to him.25 
A general verdict for an injured employee and the 
employer has been held to be consistent with a joint 
count of the complaint, and to determine that both 
parties plaintiff are entitled to recover the sum 
awarded thereby.26 In an action by an injured em¬ 
ployee against a tort-feasor, wherein the employer 
intervened, a verdict providing for a recovery for 
the employee and for the employer has been held 
to be correctly interpreted as providing for a total 
of both amounts of recovery, rather than for a 
maximum of the amount awarded to the employee.^^ 

Under a particular statute, a special verdict is 
required on the issue of special damages for medi¬ 
cal expenses, in an action by an employee against 

a tort-feasor.28 

§ 1034. Judgment and Relief 

Rules applicabis to Judgment and relief in civll ac¬ 
tione generally have been applied In actions against tort- 


14. Mass.—^Bogner v. Casper Rang- 
er Const Co., 108 N.E.2d 665, 329 
Mass. 412. 

15. Mich.—^Bexiton Harbor Mal- 
leable Industries, Inc., v. Pearson 
Const. Co., 83 N.W.2d 429, 848 
Mich. 471. 

16. U.S.—^American General Ins. Co. 
V. Southwestern Gas & Elee. Co., 
C.C.A.Tex., 116 F.2d 706. 

17. Idaho.—Lebak v. Nelson, 107 P. 
2d 1054, 62 Idaho 96. 

Mass.—^Purlongr v. Cronan, 26 N.B. 

2d 382, 805 Msiss. 464. 

71 C.J. p 1600 note 24. 

18. Idaho.—^Lebak v. Nelson, 107 P. 
2d 1054, 62 Idaho 96. 

71 C.J. p 1600 note 26. 


19. Ind.—Gary Pish Co. v. Leisure, 
102 N.B.2d 209, 122 Ind.App. 190. 

20. Wis,—^Verhelst Const. Co. v. 
Galles, 236 N.W. 666, 204 Wis. 96. 

71 C.J. p 1600 note 26. 

21. N.T.—^U. S. Truckingr Corpora¬ 
tion V. New York & Pennsylvania 
Motor Express, 82 N.Y.S.2d 261, 
177 Misc. 377. 

22. Tex.—Stephens v. Mendenhall, 
Civ.App., 287 S.W.2d 259, error re- 
fused no reversible error. 

23. U.S.—Willlamson v. Weyer¬ 
haeuser Timber Co., C.A.Or., 221 P. 
2d 6. 


24. Cal.—Georgia Casualty Co. v^ 
Llndauer Corporation, 12 P.2d 107,. 
124 C.A. 72. 

71 C.J. p 1600 note 29. 

25. N.a—Lovette v. Lloyd, 73 S.E^ 
2d 886, 236 N.C. 663. 

26. 111.—Geneva Const. Co. v. Mar¬ 
tin Transfer & Storage Co., 114 N. 
E.2d 906, 851 Ill.App. 289, affirmed: 
122 N.E.2d 640, 4 I11.2d 273. 

27. Cal.—Fernandez v. Consolidated 
FisheHes, Inc., 256 P.2d 868, llT 
C.A.2d 254. 

28. Mlnn.—^Dockendorf v. Lakie, 61t 
N.W.2d 762, 240 Mlnn. 441. 
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feasors to recover for Injuries to, or the death of, enrr- 
ployees. 

Under particular statutory provisions, when a ver- 
dict has been recovered by a compensated employee 
against a tort-feasor, the court, sitting without a 
jury, determines the amount of compensation paid 
or payable to the employee and then enters a judg- 
ment safeguarding the rights of any person enti- 
tled to share in the recovery, regardless of whether 
or not sudi person is a party to the action.^^ 
Where plaintiff cannot be subject to a nonsuit be- 
cause he made out a prima fade case of liability 
on the part of defendant, and judgment cannot be 
granted to plaintiff because defendant was preclud- 
ed from rebutting plaintiff^s prima facie case, nei- 
ther party is entitled to a judgment on the mer- 
its.^® Notwithstanding a provision for subrogation 
if the employee or his dependents elect to receive 
compensation and the fact that dependents did so 
elect, the right of the employer and insurer to re¬ 
cover in an action by the personal representative 
•of a deceased employee against a person liable oth- 
cr than the employer has been denied where nei- 
ther the employer nor insurer was a party to the 
action and the personal representative had no right 
to sue.^1 

So, also, an employer who has failed properly to 
serve its intervention petition on defendants in an 
action by the parents of a deceased employee is 
not entitled to judgment against defendant,^2 but 
may be entitled to reimbursement out of the judg¬ 
ment awarded to the parents as considered infra 
•§ 1041. An employer who has properly intervened 
in an action by an employee against a tort-feasor 
to recover compensation paid to the employee, as 
well as other expenses, is entitled to a direct judg¬ 
ment against the tort-feasor, rather than to mere 
reimbursement out of the judgment for the em- 
ployee.22 Where an employer intervenes, in an em- 
ployee^s action against a tort-feasor, for reimburse¬ 
ment of compensation paid to the employee, sep¬ 
arate judgments may be rendered against the tort- 


feasor in favor of the employee and the employ- 
trM 

Where an employee is not a party to his em- 
ployer^s action against a tort-feasor to recover com¬ 
pensation paid or payable, the court has no power 
to diminish the rights that the employee has re- 
ceived under a compensation award by terminat- 
ing the employer^s obligation to the employee.25 
In an action by the personal representative of an 
employee, the trial court may require plaintiff to 
secure defendant from the possibility of a claim 
by employer or insurer as a condition precedent 
to the pajnnent of the judgment.2® 

Any recovery by an employee against a tort- 
feasor foredoses the employee*s right against the 
latter.27 Similarly, an adjudication in an action 
by an insurer against a tort-feasor for an em- 
ployee^s death is binding on the employee’s depend¬ 
ents, even though they were not parties to the ac- 
tion.28 

Defaidt judgment Where a compensation in¬ 
surer intervenes in a compensated employee^s ac¬ 
tion against a tort-feasor after the entry of judg¬ 
ment for the employee, and the tort-feasor satis¬ 
fies the judgment before the entry of a default judg¬ 
ment on the complaint in intervention, insurer is 
not entitled to a correction of the default judgment 
to show that it is entered against the tort-feasor in- 
stead of the employee, since, after the tort-feasor 
satisfied the judgment, recovered by the employee, 
no further judgment could be entered against him 
in favor of the employee or insurer.2» Under such 
circumstances, where the prayer of the interven¬ 
tion complaint is for a judgment against the tort- 
feasor, the court is without power to enter a de¬ 
fault judgment against the employee, since the re- 
lief given is limited to that requested in the de- 
mand for judgment.^® 

Enforcement of judgment, Both the employee 
and the employer have an actual and enforceable 
interest in the judgment against a tort-feasor where 


:2S. N.C.—Lovette V. Lloyd, 73 S.B. 

2d 886, 236 N.C. 663. 

:30. N.T.—^Travelers Ins. Ck). v. 

Stieglltz, 30 N.T.S.2d 306. 

31. Minn.—^Prebeck v. Village of 
Hibbing, 240 N.W. 890, 186 Minn. 
303. 

71 C.J. p 1601 note 31. 

:32. La.—^Mahon v. Spence, 123 So. 

349, 11 Ita.App. 604. 

Intervention of employer in action 
by employee, dependents, or per- 
soaal representative in general 
see supra § 1021. 

:83. La.—^Buckllew v. Fattison, App., 


186 So. 904—Maddox v. Fattison, 
App., 186 So. 894. 

34. Cal.—^Fernandez v. Consolidated 
Flsberies, Inc., 256 P.2d 863, 117 
C.A.2d 264. 

35. Conn.—Stavola v. Palmer, 73 A. 
2d 881, 136 Conn. 670. 

Conclusiveness and effect of award 
see supra §§ 666-659. 

36. Wis.—^Theby v. Wisconsin Pow¬ 
er & Light Co.. 222 N.W. 826, 223 
N.W. 791, 197 Wis. 601. 

71 C.J. p 1601 note 36. 

37- Tex.—Otis Elevator Co. v. Al- 
len. CivA-pp., 186 S.W.2d 117, af- 
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flrmed in part and reversed in part 
on other grounds 187 S.W.2d 667, 
143 Tex. 607. 

Effect of employee’s recovery on 
rights of subrogee against tort- 
feasor see supra § 1003. 

38. N.T.—^Employers Mut. Liability 
Ins. Co. of Wis. V. Kefllned Syrups 
Sales Corp., 53 N.Y.S.2d 886, 184 
Mlsc. 941. 

39. Minn.—Dockendorf v. LaJde^ 61 
N.W.2d 752, 240 Minn. 441. 

40. Minn.—^Dockendorf v. Lakie» su¬ 
pra. 
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it is in excess of the amount due the employer,^! 
and each has a right to enforce the collection of 
the judgment and the payment to him of the por- 
tion thereof legally belonging to him.^2 

Suit in equity to restrain enforcement of judg¬ 
ment, In a suit in equity to restrain the enforce¬ 
ment of a judgment obtained by the personal rep- 
resentative of a deceased employee in an action by 
such representative against the complainant in such 
suit in equity, such complainant has the burden of 
establishing the facts which will entitle him to re- 
lief,^* and must support his case by evidence which 
is properly admissible^^ and which is sufficient to 
warrant the granting of relief.^8 

§ 1035. New Trial 

Where an action for an employee^s death Is tried on 
an erroneous theory of damages, the court shouid not 
orant a new trial, but shouid reduce the verdict to an 
amount allowable under the compensatlon act. 

Where, in an action by the personal representa¬ 
tive for the death of an employee, the case is tried 
on the erroneous theory that a provision limiting 
the amount of damages and fixing such damages 
at the amount of compensation payable under the 
act does not apply, and the verdict establishes the 
liability of defendant for the death, the court, on 
being convmced of its error, shouid not grant a 
new trial, but shouid reduce the verdict to an 
amount allowable under the compensation act.-** 

§ 1036. Appeal and Error 

General rules governing questlons of appeal and er¬ 
ror In civll actions have been applled In actions to re- 
cover from a tort-feasor for Injuries to, or the death of, 
an employee, as affected by workmen’8 compensation 
statutes. 

General rules applicable to appeals in civil ac- 
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tions apply in an action by, on behalf of, an em¬ 
ployee, his dependents, or beneficiaries, or by, or 
on behalf of, the employer or insurer, against a 
third-person tort-feasor, as affected by workmen*s 
compensation statutes.**^ An order making an eq- 
uitable distribution of a recovery against a tort- 
feasor is properly reviewable by appeal,48 and can- 
not be reviewed by certiorari.^^ 

A judgment dismissing an action,50 dismissing 
an amendment to an answer,5i or striking a por- 
tion of the answer containing an affirmative de- 
fense,52 has been held to be final and appealable. 
The refusal of a trial judge to vacate his order 
making an employer and its compensation insurer 
parties defendant to an action by an injured em¬ 
ployee against a tort-feasor, which order violates 
the employee^s exclusive privilege to prosecute the 
action without the presence of the employer and 
insurer as parties, is appealable, as it immediately 
affects a substantial right of the employee.^* 

A party who is not aggrieved by a judgment of 
a trial court is not entitled to appeal therefrom.^^ 

Questions as to the sufficiency of the complaint 
may not be raised for the first time on appeal.66 
A general statement, in a motion for judgment not- 
withstanding the verdict, that the complaint is in- 
suffident does not raise specific defects for pur- 
poses of appeal.66 

Where the trial court construes the evidence, any 
reasonable construction of the effect of the evi¬ 
dence which supports the order of that court is 
binding on an appellate court.57 Where the par¬ 
ties agree at the trial that proof of an issue is 
unnecessary, the question of lack of proof thereof 
may not be presented on appeal,58 and the ques¬ 
tion of the right to bring the action, which is de- 


41. Ul.—'Henson Bobinson Co. v. In- 
dustrial Commission. 53 N.E.2d 
88Ir 386 IlL 282—Grones v. Fisher. 
122 N.E. 35, 286 111. 606. 

42. 111.—^Henson Roblnson Co. v. In- 
dustrial Commission, 63 N.E.2d 
881, 386 111. 232—Gones v. Fisher, 
122 N.E. 95, 286 111. 606. 

43. 111.—^Kelly-Atkinson Const. Co. 
V. Foreman Bros. Banking- Co., 218 
111.APP. 345. 

71 C.J. p 1601 note 36. 

44- 111.—^Kelly-Atklnson Const. Co. 
V. Foreman Bros. Banking Co., su¬ 
pra. 

71 C.J. p 1601 note 87. 

45. m.—Kelly-Atkinson Const. Co. 
V. Forenaan Bros. Banking Co., su¬ 
pra. 

71 C.J. p 1601 note 38. 

46. Mlnn.—Mahowald v. Thompson- 


Starrett Co., 158 N.W. 913, 159 N. 
W. 665, 134 Mlnn, 113. 

47. N.T,—^Diamond v. Ascenzo, 93 
N.T.a2d 168, 276 App.Div. 848— 
Reinhart v. Gerosa Crane Service 
Co., 31 N.T.S.2d 162, 263 App.Div. 
28—^Travelers Ins. Co. v. Stieglitz, 
16 N.T,S.2d 810, 268 App.Div. 928. 

Utah.—Jolianson v. Cudahy Packing 
Co.. 120 P.2d 281, 101 Utah 219. 
Vt.—Towne v. Rizzico, 32 A.2d 129, 
113 Vt 206. 

71 C.J. p 1601 note 42, p 1602 note 43. 

48. Fla.—Burdlne’s, Inc. v. Dren- 
non, 97 So.2d 259. 

49. Fla.—^Burdine’s, Inc. v. Dren. 
non, supra. 

60. Cal.—Aetna Cas. & Sur. Co. v. 
Pacific Gas & Elee. Co., 264 P.2d 
6, 41 a2d 786, 41 A.L.R.2d 1037. | 
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51. Bevlew bj dlraot blU of exoep- 
tlons 

Ga.—Atkinson v. Fldelity & Cas. Co., 
1 S.E.2d 744, 187 Ga. 690. 

62. N.D.—^La Duke v, E. W. Wylle 
Co., 44 N.W.2d 204, 77 N.D. 692. 
53. N.C.—^Lovette v. Lloyd, 73 S.B. 
2d 886, 236 N.C 663. 

64, Cal.—State Compensation Ins. 
Fund V. Matulich, 131 P.2d 21, 65 
CJL2d 628. 

55. IU.—Sheppard v. Cummings, 57 
K.E.2d 907, 324 IlLApp. 227. 

56. IU.—Sheppard v. Cummings, su¬ 
pra. 

57. CaL—Quisenberry v. Rullson, 
277 P.2d 57, 129 C.A.2d 268. 

58. D.C.—^Haw V, Liberty Mut Ins. 
Co., and to Use of Glacomo, 180 
F.2d 18, 86 U.S.APP.D.C. 86. 
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pendent on such proof, may not be questioned 
there.®® A court will not reverse a judgment for 
error which was not raised in the trial court®® 

Questions of fact, in an action against a tort- 
feasor, are for the trial court in a case tried with- 
out a jury.®i 

Where a statute requires that an employer or 
its insurer shall have paid, or become liable to pay, 
compensation, before it can sue a tort-feasor, the 
proof of the pendency of an action by insurer 
against a tort-feasor does not require a reviewing 
court to find that there had been an acceptance of 
the award.®2 A reviewing court will not consider 
the question whether a party is precluded from 
bringing an action by reason of its having received 
compensation, where it is questionable whether the 
issue was properly raised by the pleadings, and 
there is no showing that the party received com¬ 
pensation.®® Where defendant contends that the 
denials of its motions for a directed verdict and 
for a judgment notwithstanding the verdict are er¬ 
ror, a question of law is raised for the reviewing 
court whether, under the evidence and legal in- 
ferences considered most strongly in plaintiff’s fa¬ 
vor, defendant was guilty of negligence.®^ 

On appeal to the highest court of the jurisdic- 
tion from an intermediate reviewing court, tiie court 
will not determine whether a finding of the trial 
court is supported by the facts.®® 

A reviewing court cannot make an assumption 


that a factory employs the number of workmen 
which makes its operation under the compensation 
act compulsory.®® 

A verdict for plaintiff which is general in form 
must be upheld on appeal if it can be sustained by 
any court of the complaint.®^ 

Where an appeal is effected only by a deceased 
employee^s personal representative from a judgment 
for him and the employer, and it is determined that 
the charge on damages was erroneous, the judgment 
will be set aside as to both parties in whose favor 
it was rendered.®® 

An intervenor, who was entitled to a judgment 
in the trial court in accordance with its complaint, 
is entitled to a judgment in the reviewing court 
recognizing its preference and priority to money 
awarded to an injured employee.®® A determina- 
tion by an appellate court that a compensation com- 
mission lacks jurisdiction of a particular matter is 
not res judicata of a personas right to litigate the 
matter in a court of law.*^® 

Harmless or prejudicidL error, Errors occurring 
during the trial and not affecting the outcome of the 
case are harmless errors.^i Matters occurring on 
the trial*^® or on an intermediate appeal73 which 
are prejudicial to a party constitute reversible er¬ 
ror. 

An error in admitting papers, which were part of 
a compensation proceeding, in an action by the em- 
ployee against the tort-feasor, is not cured by an 


59. D.C.—Haw v. Liberty Mut Ins. 
Co., and to Use of Glacomo, supra. 

60. Ala.—Sloss-Sheffleld Steel & 
Iron Co. V. Metropolitan Oas. Ins. 
Co. of New York, 185 So. 896, 28 
Ala.App. 366, certiorari denied 185 
So. 399, 237 Ala. 43. 

61. IU.— J, A. Liavery Motor Co. v. 
WeU, 36 N.£].2d 890, 811 BLApp. 
241. 

62. Ind.—Northern Indiana Power 
Co. V. West, 32 N.E.2d 713, 218 
Ind. 321. 

68 . Mlch.—Campbell v. Osterland, 
277 N.W. 876, 283 Mich. 176. 

64. IlL—Weintraub v. John B. Sex- 
ton & Co., 64 N.E.2d 236, 327 IlL 
App. 848. 

68. Ala.—Sloss-Sheffleld Steel & 
Iron Co. V. Metropolitan Casualty 
Ins. Co. of New York, 186 So. 899, 
237 Ala. 43. 

66. Ean.<—^Blttle v. Shell Petroleum 
. Corp., 75 P.2d 829, 147 Kan. 227. 

67. Bl.—Geneva Const Co. v. Maiv 
tin Transfer & Storagre Co., 114 N. 
E.2d 906, 361 BLApp. 289, afflrmed 
122 N.E.2d 640, 4 B1.2d 273. 


68. Conn.—Mickel v. New Engrland 
Coal & Coke Co., 47 A.2d 187, 132 
Conn. 671, 171 A.L.R. 1001. 

69. L€u—^B aker v. U. S. Flre Ins. 
Co., App., 89 So.2d 405. 

76. Ark.—^Maxcy v. John F. Beas- 
ley Const Co., 806 S.W.2d 849. 

71. Fla.—^E. B. Elliott Co., for Use 
and Benefit of Bituminous Cas. 
Corp. V. City of Miami, 10 So.2d 
485, 151 Fla. 758. 

Ga.—Sheffleld Co. v. Phillips, 24 S. 

E.2d 884, 69 Ga.App. 41. 

N.Y.—^Utica Mut Ins. Co. v. Am- 
sterdam Color Works, 181 N.Y.S. 
2d 782, 284 App.Div. 376, afflrmed 
126 N.B.2d 871, 308 N.Y. 816. 
Va.—Rea v. Ford, 96 S.E.2d 92, 198 
Va. 712. 

Wis.—Western Casualty & Surety 
Co. V. Shafton, 283 N.W. 806, 231 
Wis. 1, rehearing denied 286 N.W. 
408, 281 Wis. 1. 

71 C.J. p 1601 note 42 [c], p 1602 
note 43 [c]. 

72. Tex.—^Myers v. Thomas, 186 S. 
W.2d 811, 143 Tex. 502. 

71 C.J. p 1601 note 42 [c] (4). 
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Fleadlngr or proof relatiiigr to oonu 
peasation. 

In suit by injured workman 
against third-party tort-feasor, It is 
reversible error for any pleadlng or 
proof relatlng to compensation to be 
brought before Jury. 

Tex.—^Pattison v. Hlghway Ins. Un- 
derwrlters, Civ.App., 278 S.W.2d 
207, refused no reversible error. 

nurtmotloiis 

Ala.—Coleman v. Mamilton Storage 
Co., 180 So. 563, 236 Ala. 653. 

CaL—^Femandez v. Consolidated 
Flsheries, Inc., 266 P.2d 863, 117 C. 
A2d 264—Eckman v. Amold Taxi 
Co.. 148 P.2d 677, 64 CA-2d 229. 
Bl.—Alaimo v. Du Pont 136 N.E.2d 
642, 11 IlLApp.2d 238. 

Mlch.—Utley, for Use and Benefit of 
Travelers Ina Co. v. Taylor & 
Gaskln, 9 N.W.2d 842, 806 Mlch. 
661. 

N.Y.—^Travelers Ins. Co. v. Shachner, 
8 N.Y,S.2d 460, 266 AppJDlv. 999, 
appeal dlsmissed 21 N.E.2d 623, 
280 N.Y. 768. 

73. Bl.—Victor V. Dehmlow, 90 N.B. 
2d 724, 405 IlL 249. 
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instniction relating to the subrogation rights of .in- 
surer who has paid compensation.'^^ However, an 
argument to the jury that plaintiff will receive com- 
pensation was not prejudicial misconduct on the part 
of defendanfs attoraey, where the compensation in- 
surer filed its lien for benefits paid, the jury was in- 
structed not to consider the compensation Insurance 
in determining the amount of damages to be award- 
ed, and the court overruled a motion for a new trial 
based on the argument.*^® 

Remand, Where the record on review is inade- 
E. Amount and Items of Recovery 
§ 1037. Amount of Recovery in General 

The amount of recovery in actions by the em- 
ployee or his dependents or personal representative 
is considered infra § 1038, and in actions by, or on 
behalf of, an employer or insurer, infra § 1039. 

Examine Pocket Parts for later cases. 

§ 1038. - Aetion by Employee, Depend¬ 

ents, or Personal Representative 

The plaintlir, In an action duly brought by the em- 


quate to justify a particular holding, the case is re- 
manded to the court to which the question at issue is 
primarily addtessed.*^® Where a trial court dis- 
missed a motion to implead, before any facts were 
developed, the appellate court need not remand the 
case for further proceedings on the motion, but may 
consider the findings which were made after such 
dismissal, in order to determine whether they pre- 
clude a successful prosecution of the claim on which 
the motion is based, thus affording a basis for sus- 
taining the dismissal.'^^ 

ct Reimbursement and Beneficial Inter esis 

ployee or his personal representative or dependents 
agalnst a tort-feasor, may recover full damages to which 
the employee Is entitied, and the amount of recovery is 
not llmlted to the amount of compensation awarded un¬ 
der the act. 

Notwithstanding provisions giving the employer 
or insurer the right to recovery or reimbursement 
in respect of the liabilily of a person other than the 
employer for an injury to,*^^ or the death of,^® an 
employee, plaintiff, in an action duly brought by the 
employee, personal representative, or dependents, 
may recover full damages to which the employee is 
entitied,®® including medical and hospital expenses®^ 


74. Ala.—Coleman v. Hamllton 
Storage Co., 180 So. 658, 235 Ala. 
658. 

76. Cal.—^Huber v. Henry J, Kalser 
Co., 162 P.2d 698, 71 C.A.2d 278. 

76. U.S.—Czapllckl v. The Hoegh 
Silvercloud, N.T., 76 S.Ct. 946, 861 

U. S. 625, 100 Li.Ed. 1887. 

77. U.S.—Crawford v. Pope & Tal- 
bot, Inc., C.APa., 206 P.2d 784. 

78. lowa.—Black v. Chlcago Great 
Western R. Co., 174 N.W. 774, 187 
lowa 904. 

71 C.J. p 1602 note 46. 

78. Ga.—Athens Ry. & Electric Co. 

V. Kinney, 127 S.B, 290, 160 Ga. 
1 . 

71 C.J. p 1602 note 46. 

80. U.S.—^United Gas Corp. v. Guil- 
lory, CJLLa., 207 F.2d 308. 

Conn.—Stavola v. Palmer, 73 A.2d 
831, 136 Conn. 670. 

Fla.—^Holmes v. CarroU, 75 So.2d 
203. 

Ga.—Travelers Ins. Co. v. Georgla 
Power Co.. 181 S.B. 111, 61 Ga.App. 
679. 

Ul.—^Melohn v. Ganley, 100 N.B.2d 
780, 344 llLApp. 816. 

Ind.—^New York Cent. E. Co. v. Mil- 
hiser, 106 N.B.2d 453, 281 Ind. 180, 
rehearing denied 108 N.B.2d 67, 
231 Ind. 188. 

Weis V. Wakefleld, 88 N.B.2d 803, 
111 Ind.App. 106. 

Ia.—^H echt v. Toye Bros. Yellow Cab 
Co., App., 62 So.2d 520—Brnst v. 


New Orleans Public Belt R. R., 
App., 55 So.2d 667. 

Deduction or credit of recovery by 
employee pursuing third person 
wrongdoer see supra § 896. 

Right of employer or insurer to be 
indemnifled or reimbursed out of 
amount recovered see supra S$ 
1039, 1041. 

Snty to assess fnll damages 

In an action in tort by an injured 
employee agalnst tort-feasor, court 
of appeal could not consider com- 
promlse settlement of workmen’s 
compensation by injured employee’s 
employer, and only duty of the court 
was to assess agalnst tort-feasor 
full and actual damages sustained 
by injured employee, where neither 
employer nor its Insurance carrler 
paying workmen’s compensation in- 
tervened. 

La.—^Brnst v. New Orleans Public 
Belt R. R,, supra. 

Segregatioa. of items of damages 
Where employee is injured in 
course of employment as resuit of 
negligence of third person, work- 
men*s compensation act comprehende 
segregation of items of damages 
which employee is entitied to recov¬ 
er from third person, so as to pre- 
vent double recovery from third per¬ 
son. 

Cal.—^Femandez v. Consolidated 
Fisheries, Inc., 266 P.2d 863, 117 
C.A.2d 264. 


Oommnnity of interest 
Under provisions of workmen’s 
compensation act pertalning to sub¬ 
rogation, there is a community of 
interest as between employer and 
employee in action against negli- 
gent third person. 

U.S.—^Lumbermens Mut. Cas. Co. v. 
Dodge City Cernent Products Co., 
D.C.Kan., 88 F.Supp. 648—^Black, 
SivallB & Bryson v. Sheahan, D.C. 
Ran., 88 F.Supp. 639. 

Kan.—Sundgren v. Topeka Transp. 
Co., 288 P.2d 444, 178 Kan. 83. 

81. La.—^Brnst v. New Orleans Pub¬ 
lic Belt R. R., App., 66 So.2d 667— 
deRoode v. Jahncke Service, Inc., 
App., 62 So.2d 736—Williams v. 
Campbell, App., 185 So. 683. 

Mo.—Sommers v. Hartford Acc. & 
Indem. Co., App., 277 S.W.2d 646— 
Brouk V. United Wood Heel Co., 
App., 146 S.W.2d 476. 

Or.—^French v. Christner, 143 P.2d 
674, 173 Or. 158—Cary v. Burris, 
127 P.2d 126, 169 Or. 24. 

Tex.—^Dempster Mlll Mfg. Co. v^ 
Wiley, Civ.App., 131 S.W.2d 267, 
error dismissed, judgment correct 

Such expenses held compensation 
Bxpenditures employer and its in¬ 
surer are reguired, by compensation* 
act, to make for medical ald andi 
hospitalization for employee consti¬ 
tute payments of compensation re- 
coverable by employee from third 
person. 
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or exemplary damages.*^ The damages may be 
measured by the common-law Standard of damag¬ 
es, and the employee^s recovery, it has been held, 
is limited to, and based on, the unliquidated dam¬ 
ages which he has suffered.84 An employee ac- 
cepting a payment for his damages from the third- 


party tort-feasor extinguishes all right again to col- 
lect for the same injury from such person.^5 

The amount of recovery is not limited to the 
amount of compensation awarded under the act,^® 
especially where the third person is not a resident 
of the state of the injured employee’s employment;®^ 


Mo.—Sommers v. Hartford Acc. & 
Indem. Co., App., 277 S.W,2d 646. 
Ko to third person 

(1) In action by injured employee 
against third person for injuries al- 
legedly sustained through negli- 
gence of third person, fact that med- 
ical expenses were not paid by em¬ 
ployee but by his employer on his 
behalf who wouid be entitled to 
subrogation wouid not constitute a 
defense to third person as to such 
expenditur es. 

U.S.—The Etna, D.C.Pa., 46 F.Supp. 
166, afflrmed, C.C.A, 188 F.2d 87. 

(2) In action by New Jersey work- 
man for injuries sustained whlle a 
business invitee on defendanfs prem- 
ises in another state, defendant could 
not rely on alleged one hundred dollar 
llmit of liability of worlanen*s com¬ 
pensation Insurance carrier under 
New Jersey law as establishlng that 
carrler*s payment of seven hundred 
slxty-flve dollars in hospital and 
medical bilis, which carrier accepted 
as necessary and reasonable, 
amounted to 'a voluntary payment 
precluding recovery against defend¬ 
ant, in absence of objection to rea- 
sonableness of amounts of bilis and 
in view of fact that statutory llmi- 
tation is for protectlon of carrier 
representing employer, not for third- 
party tort-feasor. 

U.S.—^Reeves v. Philadelphia Import 
Co., C.C.A.Pa., 160 P.2d 864. 

82. U.S.—^Dudley v. Community 
Public Service Co., C.C.A.Tex., 108 
F.2d 119. 

83. Minn.—^Monson v. Arcand, 68 N. 
W.2d 763, 239 Minn. 336—Gleason 
V. Sing, 297 N.W. 720, 210 Minn. 
263. 

84. La.—Smith v. McDonough, App., 
29 So.2d 818. 

Tnll compensation. 

In suit under longshoremen’s com¬ 
pensation act against one whose 
negligence has caused injuries to an 
employee, measure of damages is 
such amount as wlll fairly compen¬ 
sate employee for his injuries, con- 
sidering his pain and sulfering, loss 
of time, extent of injuries, and 
whether employee was permanently 
or totally disabled, and amount paid 
out for doctors, nurses, mediclnes, 
and hospitalizatlon, provlded such 
expenses are shown to have been 
reasonable and necessary. - 
U.S.—B. C. Huffman Const. Co. v. 
East Coast Foundry & Boiler Co., 
for Use and Benefit of Central Sur. 


& Ins. Corp., aCA-Fla., 112 F.2d 
684. 

Gloneral principies <ft UahiUty 
Under statute wlth respect to re¬ 
covery against third-party tort-feas¬ 
or by employee entitled to compen¬ 
sation, tort-feasor is liable only for 
damages, and such liability is not in- 
creased because employer Is liable 
to employee for compensation, and 
monetary liability of tort-feasor is 
determlned by principies applicable 
in flxlng liability in tort actions, and 
when so determlned, statute does not 
provide that in addition, tort-feasor 
is liable to employer for what em¬ 
ployer may be liable for. 
lia.—^Todd-Johnson Dry Docks v. 
City of New Orleans, App., 66 So. 
2d 660. 

Feennlary loss 

Damages to compensation clalm- 
ant are measured by pecuniary loss 
which claimant has sustained, de- 
pending on relation In which claim¬ 
ant stood to decedent and pecuniary 
benefit which claimant wouid have 
properly received from decedent had 
he continued to live. 

Md.—Employers Liability Assur. 
Corporation, for Its Own Use and 
to Use of Jones v. Baltlmore & O. 

K. Co., 195 A. 641, 173 Md. 288. 

85. Ga.—^Lloyd Adams, Inc., v. Lib¬ 
erty Mut. Ins. Co., 10 S.E.2d 46, 
190 Ga. 633. 

Bight XLot to be def eated 

Blght of a wrongdoer against 
whom a Judgment has been entered 
at suit of an injured employee to 
be released from further liability 
on payment of costs and of amount 
of Judgment Into court for carrier 
and employee to interplead, cannot 
be defeated by carrler^s fallure to 
notify employee of its intention to 
assert cla4m to subrogation and the 
employee’s contention that he wouid 
not have accepted amount of verdict 
had he been aware that such a clalm 
wouid be made. 

Pa.—Crlder v. Hoclc, 71 PaJ)ist. & 
Co. 247, 2 Lebanon 270. 

86. U.S.—^Pope & TaJbot v. Hawn, 
Pa., 74 S.Ct. 202, 846 U.S. 406, 98 

L. Ed. 143. 

Moragnel v. Moore-McCormack 
Lines, D.C.Md., 76 F.Supp. 969. 

D.a—^Tate V. Nelson, D.C., 71 F. 
Supp. 465. 

pia.—^Vanlandingham v. Florida 
Power & Light Co., 18 So.2d 678, 
164 Fla. 628. 


Gcu—Williams Bros. Lumber Co. v. 
Meisel, 68 S.B.2d 384, 85 Ga.App. 
72. 

Idaho.—^Department of Finance of 
State V. Union Pac. B. Co., 104 P. 
2d 1110, 61 Idaho 484. 

111.—^Huntoon v. Pritchard, 20 N.B. 
2d 53, 371 IlL 36. 

Hulke V. International Mfg. Co., 
142 N.E.2d 717, 14 Ill.App.2d 6— 
Leif V. Fleming, 62 N.E.2d 606, 321 
I11.APP. 297. 

Ky.—^Bumpus v. Drinkard’s Adm*x, 
279 S.W.2d 4. 

La.—Jackson v. Thomas, App., 76 So. 
2d 249. 

Md.—^Baltimore Transit Co. v. State, 
to Use of Schriefer, 39 A.2d 858, 
183 Md. 674, 166 A.L.B. 460. 

Mo.—^Pritt V. Termlnal B. R. Ass’n 
of St. Louis, 261 S.W.2d 622— 
Beiling v. Russell, 134 S.W.2d 33, 
346 Mo. 617. 

N.T.—Silis V. Wert, 139 N.T.S.2d 
182. 

Or.—^Personius v. Asbury Transp. 
Co. of Oregon, 63 P.2d 1066, 162 
Or. 286. 

Tex.—^Dempster Mill Mfg. Co. v. 
Wiley, Civ.App., 131 S.W.2d 257, 
error dismissed, Judgment correct 
—^Dempster Mill Mfg. Co. v. Les- 
ter, Civ.App., 131 S.'W.2d 264, error 
dismissed, Judgment correct. 

71 C.J. p 1603 note 48. 

Compensatioii held not settlement 
Compensation paid under compen¬ 
sation act is not settlement of a 
tort clalm. 

Gte»—-Williams Bros. Lumber Co. v. 
Meisel, 68 S.E.2d 384, 86 GcuApp. 
72. 

CompeneatloiL statute contem- 
plates that usually amount which 
wouid be awarded in tort damages 
wouid exceed amount which injured 
employee is entitled to in workmen’s 
compensation; so, where employee's 
injuries had been properly assessed 
in workmen's compensation proceed- 
ing, his recovery against thlrd-par- 
ty tort-feasor wouid be limited to 
dlfference between what plaintlff 
could have eamed, had he not been 
injured, and amount he was awarded 
in workmen’s compensation proceed- 
ing plus a reasonable amount to 
compensate him for suffering. 

La.—^Jackson v. Thomas, App., 76 So. 
2d 249. 

87. Or.—Personius v. Asbury 
Transp. Co. of Oregon, 53 P.2d 
1066, 162 Or. 286. 
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nor does a provision for assignment operate to di- 
minish the recovery against a third person by the 
amount of the compensation awarded under the 
act.®8 According to some cases, whether or not the 
employer or insnrer is entitled to any part of the 
recovery is no concem of defendant.^^ The lia- 
bility, however, is not to be broadened merely be- 
cause the employer was liable to the employee for 
compensation.®® 

Under the construction given some provisions, 
however, the employee or dependents are not en¬ 
titled to recover full damages and defendant is en¬ 
titled to a credit for compensation paid, as consid- 
ered infra § 1040, but where the employer or insurer 
has intervened in an action by the employee or per¬ 
sona! representative, the full damages ar6 ascer- 
tained.®! In an action by the injured employee or a 
dependent against a third person, there are ele- 
ments of recoverable damages which the state in- 
dustrial accident commission may®® and may not®® 
consider and fix in determining compensation. Like- 


wise, in determining the amount of damages some 
facts should not be considered, such as that plaintiff 
is receiving compensation because of the injury for 
which he seeks recovery®^ and that the insurancc 
carrier has filed a lien for compensation benefits 
paid,®® or the amount received by the injured cm- 
ployee under so-called benefit plan.®® 

Amount of compensation and damages, Some 
compensation laws do not contemplate a full double 
recovery by an injured employee in both tort and 
workmen*s compensation,®^ and the right to recover 
an amount equal to the compensation paid or pay- 
able in addition to the amount of damages otherwise 
recoverable has been denied.®® The liability of a 
passively negligent third person, however, is re- 
duced by the amount of compensation received by 
the employee from the actively negligent employer 
or his insurance carrier,®® and the amount recovered 
from the wrongdoer is limited to the excess of dam¬ 
ages over the compensation collected.1 


88. N.M.—^E:a]id6lin v. Lee Moor 
Contracting Co., 24 P.2d 731, 37 
N.M. 479. 

Wls.—^Bernard v. Jennings, 244 N. 
W. 589, 209 Wls. 116. 

89. U.S.—United Gas Corp. v. OuU- 
lory, aA.La., 207 F.2d 308. 

Cal.—Pacific Indem. Co. v, Callfor- 
nia Elee. Works, 84 P.2d 813, 29 
C.A.2d 260, followed In Jacques v. 
Standard OU Co. of Callfomla, 84 
P.2d 322, 29 C.A.2d 745. 

Conn.—Stulglnskl v. Clzauskas, 6 A. 

2d 10, 125 Conn. 293. 

IU.—Johnson v. Turner, 49 N.E.2d 
297. 319 I11.APP. 265. 

Mo.—Pritt V. Termlnal R. R. Ass'n 
of St. Louls, 261 S.W.2d 622— 
De Moulln v. Roethell. 189 S.W. 
2d 562, 354 Mo. 426. 

N.C.—Tost V. Hali. 64 S.B.2d 664, 
283 N.a 463. 

71 C.J. p 1608 note 50. 

ZiSgUOative IntenA 

Under statute provlding that In¬ 
jured employee*s right of action 
against third person shall not he 
affected hy payment of compensa¬ 
tion by employer, leglslature Intend- 
ed that wrongdoer should not bene¬ 
fit by pa 3 nnent of compensation made 
to Injured employee by employer, 
and that he should not be permltted 
to benefit from pa 3 nnaent 8 made by 
persons who were not Jolnt tort- 
feasors, whether motlve Impelllng 
payment Is aflectlon, phllanthropy, 
or contract. 

Conn.—Stulglnskl v. Clzauskas, 5 A. 
2d 10, 125 Conn. 298. 

90. La.—^Ernst v. New Orleans Pub¬ 
lic Belt R. R., APP., 65 So.2d 667. 

91. Ky.—Napier v. John P. Gorman 


Coal Co., 45 S.W.2d 1064, 242 Ky. 
127. 

Tex.—Jarbet Co. v. Hengst, Clv.App., 
260 S.W.2d 88. 

Recovery of compensation from em¬ 
ployee by Insurer where It does 
not Intervene In action by em¬ 
ployee against tort-feasor see su¬ 
pra $ 993. 

92. CaL—Jacobsen v. State Indus- 
trlal Accident Commission. 299 P. 
66, 212 C. 440. 

71 C.J. p 1603 note 55. 

93. Cal.^Jacobsen v. State Indus- 
trlal Accident Commission, supra. 

71 C.J. p 1603 note 56. 

Fain. and mirerlng 
Workmen’s compensation compre¬ 
hende paln and sufferlng oonnected 
wlth compensabis Injury for which 
award is made and precludes maln- 
tenance of an action by employee’8 
personal representative for such 
paln and sufferlng after death of In¬ 
jured employee. 

OkL—Weatherman v. Victor Gaso- 
Une Co., 180 P.2d 527, 191 Okl. 423. 

94. Cal.—Huber v. Henry J. Kaiser 
Co., 162 P.2d 693, 71 C.A.2d 278. 

95. CaL—Huber v. Henry J. B:alser 
Co., supra» 

96. Colo.—^Rlss & Co. V. Anderson, 
114 P.2d 278, 108 Colo. 78. 

97. La.—Geter v. Travelers Ins. Co. 
of Hartford, Conn., App., 79 So.2d 
120 . 

Va.—Pauver v- Bell, 65 S.E.2d 576, 
192 Va. 518. 

Jolnt tort-feasors 

Partlal satlsfaction of Injured per¬ 
son by one jolnt tort-feasor Is satls- 
factlon pro tanto as to ail, and rule 
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Is appllcable where partlal payment 
for Injury has been made from work- 
men^s compensation fund because of 
one of jolnt tort-feasors belng sub¬ 
scribor thereto. 

W.Va.—^Brewer v. Appalachian Con- 
structors, 66 SJB3.2d 87, 185 W.Va 
739. 

98. Ga.—Western & A. R. R. v. 
Henderson, 188 S.E. 645, 36 GkuApp. 
353. 

71 C.J. p 1608 note 67. 

99. N.C.—^Hunsucker v. High Point 
Bending & Chair Co., 75 S.E.2d 768, 
237 N.a 669. 

1. U.S.—^Eelley v. Summers, CJL 
Kan., 210 F.2d 665—Sunray 011 
Corp. V. Allbritton, C.ATex., 187 
F.2d 475, rehearlng denled 188 F. 
2d 751, certiorari denled 72 S.Ct 
51, 842 U.S. 828, 96 L.Ed. 626. 
Tex.—^Houston & Fuel Co. v. 

Perry, 91 S.W.2d 1052, 127 Tex. 102 
—^Texas Employers Ins. Ass'n v. 
Brandon, 89 S.W.2d 982, 126 Tex. 
636. 

Dallas Ry. & Termlnal Co. v. 
Hendrix, CivA.pp., 261 S.W.2d 610 
—Jarbet Co. v. Hengst, ClvApp.. 
260 S.W.2d 88—Hartford Acc. & 
Indem. Co. v. Weeks Drug Stora 
Clv.App., 161 S.W.2d 163, error re- 
fused—^Traders & General Ins. Co. 
V. West Texas Utilities Co., Clv. 
App., 166 S.W.2d 271, reversed on 
other grounds 166 S.W.2d 713, 140 
Tex. 57. 

Xfiterest 

Where employee settled his daim 
against tort-feasor, employee was 
not entitled to recover from com¬ 
pensation carrier “Interest” for time 
carrier had delayed release of part 
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Employee claiming under assigrment from insur- 
er. Where, under a provision for assignment, the 
employer or insurer is cntitlcd to rccover from a 
third person only the amount which has duly been 
paid under the award, as discussed infra §§ 1039, 
1041, an injured employee to whom his employer 
who has paid compensation assigns the cause of ac- 
tion acquired by the employer under the act may re- 
cover from the third person only the amount which 
the employer has been compelled to pay under the 
award.2 

Excessive damages. General rules as to the ex- 
cessiveness of damages in actions for personal in¬ 
juries apply in an action for damages brought by an 
employee who has elected to pursue his remedy 
against a third person.^ 

Federal Etnployees* Compensation Act. It has 
been said that an employee of the United States 
who has received compensation under the Federal 
Employees’ Gimpensation Act gains nothing as a 
resuit of a recovery from a third person liable for 


the injury in view of provisions of the act for pay- 
ment of the amount recovered into the compensation 
fund or for crediting such recovery on future pay- 
ments of compensationi 

§ 1039. -Action by or on Behalf of Em¬ 

ployer or Insurer 

Under some statutes the employer or Insurer Is en- 
tltled to recover the fuil amount of damages which the 
employee or dependents couid recover, and the amount 
of compensation paid or payabie is not the measure of 
damages; but the damages may be iimited to an amount 
not in excess of compensation paid or payabie by em¬ 
ployer. 

Where by a specific provision of the act the em¬ 
ployee or the dependents of a deceased employee are, 
or may be, entitled to a share of the amount re¬ 
covered from the third-person wrongdoer by the em¬ 
ployer or insurer, it is usually held or recognized 
that the employer or insurer is entitled to recover 
the full amount of damages which the employee or 
dependents couid recover^ including punitive dam- 


of settlement money whlcli had been 
paid into court. 

Fla.—^Insurance Co. of Tex. v. Hain- 
ey, 86 So.2d 447. 

Perlodical payineiits 
Where injured employee recovered 
judgment against third person, bal- 
ance due on award by board for such 
injuries would be payabie in weekly 
instaJlments beginning on date of 
award. 

Ky.—Southern Quarries db Contract- 
ing Co. V. Hensley, 232 S.W.2d 999, 
313 Ky. 640. 

2. Okl.—Ridley v. United Sash & 
Door Co., 224 P. 851, 98 Okl. 80. 
Assignment by employer or Insiir- 
er iu general see supra § 1006. 

8. Colo.—^Riss & Co. V. Anderson, 
114 P.2d 278, 108 Colo. 78. 

Okl.—Dolese Bros. v. Tollett, 19 P. 

2d 570, 162 Okl. 158. 

Excessive damages in general see 
Damages passlm §§ 196-198. 

4 . U.S.—Hlnes v. Dahn, C.C.A.Iowa, 
267 F. 105, afflrmed Dahn v. Davis, 
42 S.Ct 320, 258 U.S. 421, 66 L.Bd. 
696. 

5. U.S.—^United Gas Corp. v. Guil- 
lory, C.A.La., 207 F.2d 808. 

Ala.—American Mut Liablllty Ins. 
Co. V. Louisville & N. R. Co., 34 So. 
2d 474, 250 Ala. 354. 

Oal.—Limited Mut Compensation 
Ins. Co. V. Billlngs, 169 P.2d 673, 
74 C.A.2d 881. 

Conn.—Stavola v. Palmer, 73 A.2d 
831, 136 Conn. 670. 

La.—Walton v. Louisiana Power & 
Light Co.. App., 152 So. 76&. 

Md.—^Baltimore Transit Co. v. State, 
to Use of Schriefer, 39 A.i2d 858, 
183 Md. 674, lli6 A.L.R. 460—£m- 


ployers Liability Assur. Corp., for 
Its Own Use and to Use of Jones 
V. Baltimore & O. R. Co., 195 A. 
541, 173 Md. 238. 

Pa.—Crider v. Hock, 71 Pa.Di8t. & 
Co. 247, 2 Lebanon 270. 

S.D.—Western Sur. Co. v. Addy, 42 
N.W.2d 660, 73 S.D. 822. 

Tex.—^Texas Employers* Ins. Ass'n 
V. Fort Worth & D. C. Ry. Co., Civ. 
App., 181 S.W.2d 828. 

Wls.—^Eleason v. Western Cas. & 
Sur. Co., 35 N.W.2d 301, 254 Wis. 
184—Standard Surety & Casualty 
Co. of New Tork v. Spewachek, 
288 N.W. 758, 233 Wis. 158. 

71 C.J. p 1603 note 64. 

Right of employer or insurer to rem¬ 
edy of employee or to reimburse- 
ment or indemnity in general see 
I supra § 992. 

Xental sufrerlng, loss of oompanioiu 
shlp, maintenaiioa 
In action by workmen's compensa¬ 
tion Insurer on behalf of Itself and 
decedentes widow and minor daugh- 
ter for death of insured’s employee 
allegedly caused by defendanfe neg- 
ligent operation of truck, Insurer 
was entitled to recover damages, not 
exceedlng statutory amount, propor- 
tionate to ali Injury resulting from 
death of Insuredes employee to his 
widow and minor daughter, including 
mental suffering and loss of com- 
panionship and maintenance. 

S.D.—Western Sur. Co. v. Addy, 42 
N.W.2d 660, 78 S.D. 322. 

Statute oonstxned 

Words ^‘damages for which he was 
liable," in statute stating that an 
employer, who brings action against 
third peraons allegedly responsible 
for employeees injuries for which 
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employer has paid compensation, 
may recover damages for which he 
was liable, mean damages for which 
third person was liable, and not 
damages for which employer or In¬ 
surance carrier was liable. 

Cah—State Compensation Ins. Fund 
V. MatuUch, 181 P.2d 21, 55 CJL2d 
628. 

Xaterest 

Under statute authorizing employ¬ 
er to recover workmen*s compensa¬ 
tion paid party from third-party tort- 
f easor, where injury was sustalned in 
manner creating liability against 
tort-feasor, employer couid recover 
legal inter est on amount of com¬ 
pensation paid by employer. 

La.—Alford v. Louisiana & A. Ry. 
Co., App., 88 So.2d 258. 

Segregatlou of items of damages 
Where employee is injured in 
course of employment as resuit of 
negligence of third person, compen¬ 
sation act comprehende segregation 
of items of damages which employ¬ 
er is entitled to recover from third 
person, so as to prevent double re- 
covery from third person. 

Cal.—^Fernandez v. Consolidated 

Fisheries, Inc., 255 P.2d 863, 117 
C~A2d 254—^Limited Mut. Compen¬ 
sation Ins. Co. V. Billlngs, 169 P. 
2d 673, 74 C.A.2d 881. 

Employer gnilty of ooutxlbutoxy »eg» 
Ugeuce 

Where employer^s compensation in¬ 
surer brought action against United 
States and War Shipping Admlnis- 
tration as owners of steamship .to 
establish third-party liability for 
negligence causing injury to em¬ 
ployee and court found that em- 
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ages,® and that the amount of compensation paid 
or payable is not the measure of damagesJ A re- 
covery by an insurer, however, in its own right and 
for the benefit of a personal representative of de¬ 
cedent in an action against the third person will bar 
any further rccovery from defendant because of 
such death.8 Some acts which contain a provision 
for payment over of the excess recovered also con¬ 
tain an express provision permitting the recovery 
of any amount that the employee or his dependents 
would have recovered-® 

Even where the act does not contain a provi¬ 
sion giving the employee any potential or fixed in- 
terest in the recovery, according to some cases a pro- 
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Vision that the awarding of compensation shall op¬ 
erate as an assignment of a cause of action against 
a third person is not a provision for indemnifica- 
tion onlyi® and the person liable for compensation 
succeeds to the entire cause of action of the em¬ 
ployee or, with limitations, of the dependents of a 
deceased employee, as discussed supra § 996. Ac- 
cordingly, the employer or insurer so acquiring the 
whole cause of action may recover those damagesii 
and, in the absence of any provision to the contrary, 
those only,i2 which the employee, or, in event of the 
death of an employee, the personal representative, 
could have recovered in an action by him; the com¬ 
pensation paid or payable is not the measure of 
damages.^® 


•ployee's injury was due to concur¬ 
rent negllgence of shlpowners and 
employer, admlralty rule of contri- 
butlon between tort-feasors could 
be applied although employer was 
not a party to action; contribution 
between tort-feasors could not oper¬ 
ate against amount recovered by in¬ 
surer as trustee for Injured employee 
but against only so much of recov- ; 
•ery as eQualed compensation paid by 
employer or insurer and other Items 
of expense. 

XJ.S.—Coal Operators Cas. Co. U. 

S., D.CPa., 76 F.Supp. 681. 

«a. Ala.—^American Mut Liability 
Ins. Co. V. Liouisville & N, R. Co., 
34 So.2d 474, 250 Ala. 354. 

-7. Md.—Baltimore Transit Co. T. 
State, to Use of Schrlefer, 39 A.2d 
858, 183 Md. 674, 156 A.L.R. 460— 
Employers Liablllty Assur. Corp., 
for Its Own Use and to Use of 
Jones V. Baltimore & O. R. Co., 195 
A. 541, 173 Md. 238. 

71 C.J. p 1604 note 65. 

Statntoxy ooastmotioii 

Provision in Virginia workmen’s 
compensation act reauiring court in 
action against third-party tort-feasor 
to determina amount due employer or 
Insurance carrler for compensation 
benefits paid is mandatory only wben 
such determinatlon is requested by 
person who paid compensation and 
in absence of such request, Judgment 
is not void for failure to ixiake such 
determinatlon; and provision that 
in action against tort-feasor, court 
shall, on petition of ‘‘emplcyer*’ as- 
certain amount of expenses Incurred 
by '‘employer'' under act and re¬ 
quire payment of such expenses out 
of judgment, uses quoted word as 
ineluding 6mployer’s insurance car- 
rier. 

B.C.—Haw V. Liberty Mut Ins. Co., 
and to Use of Oiacomo^ 180 F.2d 18, 
86 U.SJtpp.D.C. 86. 

•ChaBge of substantive law 

EfCect of 1947 amendment to Kan- 
^sas worlEmen*s compensation act giv- 
jng former employer of deceased em¬ 


ployee right to sue a third person 
whose alleged negligence caused em- 
ployee's death for an amount in ex¬ 
cess of amount paid by employer 
under compensation act was to change 
substantive law and not merely rem- 
edy, and not being clearly remedial. 
it could have only prospective appli- 
catlon. 

U.S.—Black, Sivalls & Bryson v. 

Sheahan, D.C.Kan., 88 F.Supp. 639. 
Kan.—Elam v. Bruenger, 193 P.2d 
225, 165 Kan. 31. 

8, SJD.—Western Sur. Co. v. Addy, 
42 N.W.2d 660, 73 S.D. 322. 

Prevention of double recovery as one 
of purposes of provisions for sub- 
rogation of employer see supra S 
994. 

9. Mo.—^Elverard v. Woman's Home 
Companion R^ding Club, 122 S.W- 
2d 51, 234 MoApp. 760. 

71 C.J. p 1604 note 66. 

Kot boaud by settlement 
An employer which was not a par¬ 
ty to settlement between employee 
and third person whose negligence 
caused employee’s injury was not 
bound by settlement, in bringing an 
action against third person as pro- 
vided by subrogation provision of 
compensation act, with respect to 
amount recoverable by employer; and 
third person was chargeable with 
notice of employer^s right of subro¬ 
gation under act, and third person 
who settled with employee assumed 
risk of having to pay additional dam- 
ages if settlement was made by fraud, 
accident, or mistake, or was not falr 
and adequata 

Mo.—^Everard v. Woman's Home 
Companion Reading Club, supra. 
PaSr oompeusatloQ. 

Under statute, amount paid by an 
employer*s insurer to an injured em¬ 
ployee under a cmnpensation award 
is not recoverable from a third-par¬ 
ty tort-feasor in addition to falr 
comp^sation for injury sustained, 
but is only to be paid from amount 
of such falr compensation, provided 
it is sufficient for that purpose, 
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N.C.—^Rogers v. Southeastem Const 
Co., 199 S.K 41, 214 N.C. 269. 

Amoirnt enlaxged 
Amount origlnally awarded com¬ 
pensation claimant may not be re- 
duced but may be enlarged by subse- 
quent suit by employer or insurance 
carrler against tort-feasor. 

N.C.—^Roberts v. City Ice & Fuel Co., 
185 SJB. 438. 210 N.a 17. 

10. N.Y.—^Travelers' Ins. Co, v. 
Brass Goods Mfg. Co., 146 N.E. 
377, 239 N.Y. 273, 37 A.Li.R. 826. 

71 C.J. p 1604 note 67. 

11. N.Y.—Calagna v. Sheppard-Pol- 
lak. Inc., 35 N.Y.S.2d 934, 264 App. 
Div. 589, appeal dismissed 46 N.E. 
2d 355, 289 N.Y. 753. 

Employers Mut. Liability Ins. 
Co. of Wis. v. Reflned Syrups Sales 
Corp., 63 N.Y.S.2d 836, 184 Misc. 
941—^Lumber Mut. Caa. Ins. Co. v. 
William Spencer & Son Corp., 41 
N.Y.S.2d 319, 181 Misc. 416—City 
of Buffedo V. New York Tei. Co., 1 
N.Y.S.2d 842, 165 Misc. 904. 

71 C.J. p 1604 note 70. 

Xaterest 

Where Insurance carrier paid com¬ 
pensation to dependents of deceased 
employee and thereby became subro- 
gated to rlghts and remedies of de¬ 
pendents, Insurer was entitled to 
have interest added to judgment of 
damages for employee’s death from 
date of death to entry of judgment 
N.Y.—Employers Mut Liability Ins. 
Co. of Wis. V. Reflned Syrups & 
Sugars, 64 N.Y.S.2d 461, afflrmed 
58 N.Y.S.2d 216, 269 App.Div. 931. 
71 C.J. p 1604 note 70 [a]. 

12. N.Y.—^Zurlch General Accident 
& Liability Ins. Co. v. Chllds Co., 
171 N.B. 391, 253 N.Y. 324. 

Employers Mut Liability Ins. Co. 
of Wis. V. Reflned Syrups Sales 
Corp., 53 N.Y.S.2d 886, 184 Misc. 
941. 

13- N.Y.—Calagna v. Sheppard-Pol- 
lak, Inc., 85 N.Y.S.2d 934, 264 App. 
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Likewise, a provision giving the emploj^er the 
right to indcmnity from the person liable and to sub- 
rogation to the rights of the employee has been so 
construed as to authorize the employer to recover 
ali that the employee could recover, even in the ab- 
scnce of any specific provision for the disposal of 
the cxcess in such case.^*^ Where, on an empIoyee's 
clecting to take compensation, *‘all right*' of the em- 
[ilovee to recover from the wrongdoer was assigned 
to the employer, the employer is entitled to recover 
damages for the employee’s pain and suffering up to 
the time of his death^s as well as for a diminished 
caming capacity.^® 

The view has been expressed, however, that un¬ 
der a provision for the assignment to insurer of a 
cause of action in case of election to take compen¬ 
sation, the carrier is limited in its recovery to the 
amount which it has been compelled to pay under 
the award of compensation,!^ and even in the ab- 
sence from the provision of any specific restric¬ 


tive words as to amount, a provision giving the 
employer the right to enforce the liability of a 
third person, if compensation is paid, has been. 
treated as a provision for indemnification only,^® 
so that the employer is not entitled to recover the 
damages which the injured employee might recov¬ 
er, but is limited to an amount not in excess of 
compensation paid in accordance with the act,!® 
or is limited to the employer’s financial loss.^® By 
the express terms of some acts, in an action by the 
employer expenditurcs which the employer has paid 
or has become obligated to pay by reason of an 
injury to, or death of, an employee are to be deemed 
a part of the damages, including a reasonable at- 
tomey^s fee to be fixed by the court.^i 

A tort-feasor is not liable to the employer for 
wages paid to the injured employee during inca- 
pacity, vrhere such payments were gratuities and 
were not made because of any contractual obliga- 
tion.22 Under a compensation policy providing for 


Div. 589, appeal dismlssed 46 N.E. 
2d 356. 289 N.T. 753. 

Lumber Mut Cas. Ins, Co. v. 
William Spencer & Son Corp., 41 
N.T.S.2d 319, 181 Misc. 416. 

71 OJ, p 1605 note 72. 

14. lowa.—Southern Surety Co. v. 
Chlcacro, St P., M. & O. Ry. Co., 
174 N.W. 329. 187 lowa 357. 

15. Fla.—^Haverty Pumiture Co. v. 
HcKesson & Robbins. 19 So.2d 59, 
154 Fla. 772. 

▼eardict held axcessive 
Fla.—^Haverty Fumiture Co. v, Mc¬ 
Kesson & Robbins, supra. 

16. Fla.—^Haverty Fumiture Co. v. 
McKesson & Robbins. supra. 

17. Ind.—Liberty Mut Ins. Co. v. 
Stitzle, 41 N.B.2d 133, 220 Ind. 180. 

Ky.—^National Blscuit Co. v. Employ- 
ers Mut Liability Ins, Co., 231 S. 
W.2d 62, 313 Ky. 306. 

La.—Benoit v, Hunt Tool Co., App.. 
66 So.2d 292. followed in Holloway 
V. Hunt Tool Co., 56 So.2d 296 and 
Anchor Cas. Co. v. Hunt Tool Co., 
66 So.2d 296—deRoode v, Jahncke 
Service. Inc., App., 62 So.2d 786— 
Gaiennie v. Co-operative Produce 
Co., App., 199 So. 610. 

71 C.J. p 1606 note 74. 

State indiurtrlal ooxnxnissloiL 
Aris.—Industrial Commission v. Ne- 
velle, 119 P.2d 934, 68 Arlz. 326. 

State suinsr on asslgrned clalm of 
wldow of employee could collect only 
«uch damages as widow could have 
recovered up to and not exceedlng 
amount of payments made to wldow 
by state. 

Wash.—State v. Starr, 52 P.2d 897, 
186 Wash. 18. 

71 CJ. p 1606 note 74 [aj. 


Mich.—Grand Rapids Lumber 
Co. V. Blair, 167 N.W. 29, 190 Mich. 
518. 

71 C.J. p 1605 note 75. 

19. U.S.—^Hartford Acc. & Indem. 
Co. V. Pettibone, D.C.Ind., 56 F. 
Supp. 828—John Deere Plow Co. 
V. Ortner, D.C.Mich., 11 F.Supp. 375. 
Ind.—^Liberty Mut Ins. Co. v. Stit¬ 
zle, 41 N,E.2d 133, 220 Ind. 180. 

71 C.J. p 1606 note 76. 

Statute oonstrued 
Provision of compensation act au- 
thorizing recovery by employer for 
compensation awarded employee 
against person liable for employee^s 
injury would be construed as llmit- 
ing amount of damages recoverable 
to amount of compensation for which 
I employer became liable, and not as 
substituting compensation award for 
usual measure of damages in tort ac- 
tions. 

Ind.—Liberty Mut Ins, Co. v, Stit¬ 
zle, supra. 

Where persoual repzeseutatlve uot 
party to suit 

In employer's action against tort- 
feasor to recover compensation paid 
and payable to dependent of em¬ 
ployee, where personal representa- 
tive employee was not a party, 
court properly adjudged that employ¬ 
er recover forthwith amount he had 
paid by way of compensation prior 
to date of trial and a weekly sum of 
damages continuing as long as em¬ 
ployer was obligated to continue to 
pay that amount per week by virtue 
of compensation award, provided to- 
tal sum of weekly payments and 
lump sum recovery did not exceed 
amount of verdict for employer. 

Conn.—Stavola v. Palmer, 73 A.2d 
831, 136 Conn. 670. 
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Paymeut luto state treasuzy 
Action of employer under provi¬ 
sion of compensation law giving em¬ 
ployer or insurer, who is required to 
make payment into state treasury, a 
right of action against a third person 
for reimbursement for any sums so 
paid, if injury or death of employee 
was due to actionable act, neglect, or 
default of third person, is one for re¬ 
imbursement for money paid out pur- 
suant to statute and is not an action 
for damages to which comparative * 
I negligence statute appliea. 

Wis.—Wisconsin Power & Light Co. 
V. Dean, 81 N.W.2d 486, 276 Wis. 
236—Employers Mut. Liability Ins. 
Co. of Wis. V. Mueller, 79 N.W.2d 
246, 273 Wis. 616—^Western Cas. & 
Sur. Co. V. Shafton, 286 N.W. 408, 
231 Wis. 1. 

Pilor to euaetxueut of statute, Mich. 
Comp.Laws, 1964 Supp. § 413.15, it 
has been held that an employer or- 
insurer in an action against thlrd- 
party tort-feasor could recover only 
actual amoimt of compensation paid. 
U.S.—Milan v. Kausch, C.A.Mich., 194 
F.2d 263. 

John Deere Plow Co. v. Ortner, 
D.C.Mich., 11 F.Supp. 375. 

Mich.—Currfer Lumber Co. v, Van 
Bvery, 20 N.W.2d 241, 312 Mich. 
876. 

20. Kan.—^Blam v. Bruenger, 193 P. 
2d 226, 166 K€U 1 . 31—Krol v. Cor- 
yell, 176 P.2d 423, 162 Kan. 198. 

21. CaL—^Merlno v. Pacific Coast 
Borax Co., 12 P.2d 468, 124 CJL 
336. 

71 C.J. p 1605 note 77. 

Expenses of investigation and litiget' 
tion see infra S 1041 f. 

22. Del.—^Frank C. Sparks Co. ▼. 
Huber Baking Co., 96 A.24 456; 
Terry 9. 
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the payment of all costs taxed against the employer 
in any legal proceeding defended by instirer, and 
all expenses incurred by the insurer, it cannot re- 
cover the expenses of appealing to the court from 
a subsequent insurer who was made primarily lia- 
ble by the judgment appealed from,23 Where an 
Insurance carrier was required by the compensa- 
tion law to pay a certain sum into special funds, 
he may recover such amounts from the tort-feasor, 
although a dependent had previously recovered from 
such tort-feasor for wrongful death.^^ 

An employer, whether self-insurer or otherwise, 
it has been held, cannot recover from any source 
any sum to reimburse an amount paid under the 
compensation law to the injured employee, wheth¬ 
er the injury results from the negligence of some 
third person or otherwise.25 

Express Umitation as to amount, Where the act 
provides that the employer may recover the dam- 
ages sustained in an amount not exceeding the 
aggregate amount of compensation payable under 
the act by reason of injury or death of the em¬ 
ployee, recovery is limited to the damages sustained 
which in no event can exceed the aggregate amount 
of compensation payable under the act, 2 « and these 
damages include loss of time and other expenses.**^ 
A provision that the employer may collect from the 
person in whom the leg^ liability for damages ex- 
ists the indemnity paid or payable to the injured 
employee authorizes the recovery by or for the 
employer of such damages as the injured employee 
could have recovered for the injury up to and not 
exceeding the amount of indemnity paid or payable 
by the employer.^® 

Contemplation of excess recovery, A direction to 
the employer to pay over the excess to the em¬ 
ployee or the dependents of a deceased employee 

23. U.S.—Standard Surety & Casual- 
ty Co. of New York v. Standard 
Accident Ins. Go., C.CA^o., 104 F. 

2d 492 , certiorari denled 60 S.Ct. 

129, 808 U,S. 698, 84 L-Ed. 600, re- 
hearing denled 60 S.Ct. 269, 808 XJ. 

S. 688, 84 L.Ed. 630. 

24. N.T.—Application of Gra8ao’s 
Bstate, 148 N.T.S.2d 860, 1 Mi8C.2d 
704. 

25. Ohio.—^Truscon Steel Co. v. 

Tnimbull Cliifs Furnace Co., 166 N. 

F. 868, 120 OMo St. 894. 

Decker Const. Co. v. Hathis, Com. 

PL, 122 N.B.2d 88. 

26. DL^WUson Garment Mf^r. Co., 
for Use of Hardware Mut. Cas. Co. 

V. Edmonds, 88 K.E.2d 634, 812 UL 
App. 817. 

71 C.J. p 1606 note 78. 


does not contemplate that there should always be 
such excess in an action by the employer against a 
negligent third person.29 

Reimbursement of fund, Where an employee in¬ 
jured by a third person receives compensation from 
the state Insurance fund and assigns to it his cause 
of action against the third person, it is entitled, in 
an action against the third person, to be reimbursed 
not only for what had been paid to the employee 
at the time of trial, but also for any additiond sum 
it was legally obligated to pay.^o 

Breach of warranty, The compensation pay- 
ments made by an employer or insurer pursuant to 
the requirements of the compensation act are not 
recoverable by insurer in its action against a third 
person for breach of warranty.^i 

§ 1040. Beneficial Interest of Employee or 
Dependent 

a. In general 

b. Deduction from damages of amount of 

compensation 

c. Amount of compensation paid or pay¬ 

able 

d. Distribution among dependents or next 

of Idn 

e. Expenses of litigation 
a. In deneral 

Under some acte the balance of a recovery, after the 
employer or insurer has been reimbursed or Indemmifled, 
should be paid over to, or held for the benefit of, the 
employee or his dependents or persona! representative. 

Some acts provide for the payment over to, or 
for the holding for the benefit of, the employee, 
his dependents, or personal representative of the 
balance of a recovery after the employer or insurer 
has been reimbursed or indemnified,®^ and after the 

V. Elam, 278 S.W.2d 698, 198 Tenn. 
194. 

29. Mo.—Gayhart v. Monarch 

Wreckingr Co., 49 S.W.2d 266, 226 
Mo.App. 1118. 

71 C.J. p 1606 note 80. 

30. ntah.—Industrlal Commission of 
Utah V. Wasatch Gradingr Co., 14 
P.2d 988, 80 Utah 223. 

31. N.J.—U. S. Cas. Co. V. Hercules 
Powder Co., 72 A.2d 190, 4 N,J, 
157. 

32. U.S.—Seas Shippinff Co. v. Sler- 
acki, Pa., 66 S.Ct. 872, 328 U.S. 85, 
90 Li.Ed. 1099, rehearlng* denled 66 
S.Ct. 1116, 328 U.S. 878, 90 liJEd. 
1646. 

Czapllckl V. The Hoesrh Sllver- 
cloud, CA-N.T., 223 F.2d 189, re- 
versed on other grounds 76 S.Ct. 
946, 351 U.S. 525, 100 L..Bd. 1387-^ 


27. IIL—Wilson Garment Mfsr. Co., 
for Use of Hardware Mut. Cas. Co. 
V. Fdmonds, supra. 

28. La.—^Benenate v. Brooks, App., 
96 So.2d 767—deRoode v. Jahncke 
Service, Inc., App., 52 So.2d 736— 
Smlth V. McDonougrh, App., 29 So. 
2d 818—Galennle v. Co-operatlve 
Produce Co., App., 199 So. 610. 

71 C.J. p 1606 note 79. 

Xnterest 

Inaurer was entitled to recover 
Interest from date of settlement be- 
tween workman and tort-feasor on 
amounts paid prior to such settle¬ 
ment, and to Interest on amoxmt sub- 
secLuently paid from date stlpulatlon 
was flled In insurer*s proceeding to 
intervene in action between work¬ 
man and tort-feasor. 

Tenn.—^U. S. Fidelity & Guaranty Co. 
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employer has been reimbursed or indemnified out 
of a recovery by the employee, in general, the em- 
ployee is entitled to the entire balance of the judg- 
ment recovered.^^ Under a provision that, if in- 
surer recovers a sum greater than that paid by it 
to the employee, a certain fractional share of the 
excess shall be paid to the employee, the employee 


does not take his share of the excess as the owner 
of the tort claim, but such share is additional com- 
pensation granted by the legislature under the act.*^ 
It is sometimes provided that the person entitled 
to compensation is also entitled in any event to a 
specified share of any recovery the employer may 
obtain.^5 


U. S. Fidelity & Guaranty Co. v. U. 
a, C.CJLN.T., 162 F.2d 46— R. a 
Huffman Const. Co. v. Bast Coast 
roundry & Boiler Co., for Use and 
Benefit of Central Sur. & Ins. Corp., 
C.C.A.Fla., 112 F.2d 684. 

Terminal Shlpping Co. v, Bran- 
ham, D.C.Md., 47 F.Supp. 661, af- 
flrmed, C.C.A., Branham v. Termi¬ 
nal Shipping Co., 136 F.2d 665. 

Cal.—^Limited Mut. Compensation Ins. 
Co. V. Billings, 169 P.2d 673, 74 
aA.2d 881. 

Colo.— Wllson V. Smlth, 180 P.2d 
1053, 110 Colo. 68—^Rlss & Co. v. 
Anderson, 114 P.2d 278, 108 Colo. 
78. 

p.C.—^Moore v. Hechlnger, 127 F.2d 
746, 76 U.S.APP.D.C. 391—Chapman 

V. Grifflth-Consumers Co., 107 P.2d 
263, 71 APP.D.C. 64. 

Fla.—^Bitumineus Cas. Corp. v. 

Hawes, 82 So.2d 731. 
m,—Melohn v. Ganley, 100 N.E.2d 
780, 344 111.APP. 316. | 

Ky.—Southern Quarrles & Contract- 
ing Co. V, Hensley, 232 S.W.2d 999, 
313 Ky. 640. 

Alass.—^Furlong v. Cronan, 26 N.B.2d 
382, 305 Mass. 464. 

Md.—Standard Wholesale Phosphate 
& Acid Works v. Rukert Terminals 
Corp., 66 A.2d 804, 193 Md. 20— 
Mech V. Storrs, 179 A. 525, 169 Md. 
150. 

Mo.—Schumacher v, Leslle, 232 S.W. 

2d 913, 360 Mo. 1288. 

N.T.—Commissioners of State Ins. 
Fund V, E. T. Clark Carting Co., 86 
N.Y.S.2d 313, 274 App.Div. 569. 

Employers Mut. Liahility Ins. 
Co. of Wis. y. Redned Syrups Sales 
Corp., 53 N.T.S.2d 835, 184 Misc. 
941. 

Adreance v. Lorentzen, 60 N.Y.S. 
2d 834. 

N.C.—Eledge v. Carollna Power & 
Light Co., 56 S.B.2d 179, 230 N.C. 
584. rehearing denled 57 S.E.2d 306, 
231 N.C. 737. 

N.D.—^Breitwieser v. State, 62 N.W. 
2d 900. 

Or.—Cary v. Burris, 127 P.2d 126, 169 
Or. 24. 

S.D.—Western Sur. Co. y. Addy, 42 
N.W.2d 660, 73 &J[>. 322. 

Tex.—^Fort Worth Lloyds y. Bta.y- 
good, 246 S.W.2d 865, 151 Tez. 149 
—Traders & General Ins. Co. y. 
West Texas Utilities Co., 166 S.W. 
^ 713, 140 Tex. 57—Houston Gas 
St Fuel Co. v. Perry, 91 S.W.2d 
1052, 127 Tex. 102, 

101 C.J.S.—89 


Wis.—^Elotz V. Pfister & Vogel Leath- 
er Co., 264 N.W. 495, 220 Wis. 67. 

71 C.J. p 1606 note 81. 

Trust 

In death actlon in Ohio against 
Ohio Corporation by foreign private 
inaurer in subrogation of rlghts, un¬ 
der Alabama statute, of a deceased 
employee* 8 dependents to whom in¬ 
aurer, under Insurance permitted by 
Alabama law, had paid compensation 
payable by Alabama employer, recov¬ 
ery would be impressed with trust 
for dependenta 

Ohio.—^American Mut. Liability Ina 
Co. V, U. S. Elee. Tool Co., 9 N.B.2d 
167, 65 Ohio App. 107. 

Offloer in dty polies depaxtment 
who was injured in a colliaion be- 
tween police ambulance and street- 
car and who elected to and did re- 
ceive compensation under compensar- 
tlon act from state compensation 
Insurance fund was in event of re¬ 
covery in actlon by state compensa¬ 
tion Insurance fund and officer 
against streetear motorman and 
streetear company entitled to bai- 
ance of sum recovered after deduc- 
tion by state compensation Insurance 
fund for amount of compensation. 
Colo.—Wllson v. Smlth, 180 P.2d 
1053, 110 Colo. 68. 

Exoess as property or ohoss Ia aotion 
Right of Injured employee to any 
excess recovery over against thlrd 
person for injurlng employee, above 
amount of compensation received by 
employee, is property and a chose in 
actlon and is subject to sale or as- 
signment. 

Tex.—^Poster v, Langston, ClvA.pp., 
170 S.W.2d 250. 

Belevaat ooasULerations 

In determining whether compensa¬ 
tion clalmant has suffered pecunlary 
loss as a consequence of deceased 
employee's death, duties, amd obliga- 
tions incident to relationship between 
clalmant and decedent, as well as 
words and conduct of decedent mani- 
festing an intentlon to make future 
contributions of money or other 
things of value to claimant, may be 
relevant. 

Md.—^Employers Llability Assur. 

Corp., for Its Own Use and to Use 
of Jones y. Baltimore & O. R. Co., 
195 A. 541, 173 Md. 238. 

33. 111.—Gones v. Fisher, 122 N.E. 
95, 286 IU. 606. 
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34. Mass.—Jordan v. Orcutt, 181 N. 
E. 661, 279 Mass. 413. 

71 C.J. p 1606 note 83. 

35. Mass.—^Meehan*s Case, 56 N.E.2d 
23, 316 Mass. 522—^Reidy v. Old 
Colony Gas Co., 53 N.E.2d 707, 316 
Mass. 631. 

N.Y.—^Employers Mut. liiabillty Ins. 
Co. of Wis. V. Reflned Syrups Sales 
Corp., 63 N.Y.S.2d 835, 184 Misc. 
941—^Lappin v. National Container 
Corp., 87 N.T.S.2d 800, 179 Misc. 
109. 

Commissioners of State Ins. 
Fund v. E. T. Clark Carting Co., 83 
N.Y.S.2d 783, reversed on other 
grounds 86 N.T.S.2d 313, 274 App. 
Uiv. 659. 

Wis.—^Richtman (American Mut Lla¬ 
bility Ins. Co.) v. Honkamp, 13 N. 

W.2d 697, 246 Wis. 68—Employers 
Mut Llability Ins. Co. v. Icke, 274 
N.W. 283, 226 Wis. 304. 

71 C.J. p 1606 note 84. 

XiogiSlatiye intent 
Under compensation law, provid- 
ing that if assignee recover from 
tort-feasor by judgment settlement 
or “otherwise*' a stun in excess of 
total amoimt of compensation award- 
ed to injured employee or depend¬ 
ents, assignee should pay to employee 
or dependents two thirds of excess, 
Quoted Word expresses legislative In- 
tent to leave assignee unhampered 
in method or means to be employed 
to effect purposes of statute. 

N.Y.—Skakandy v. State, 66 N.Y.S.2d 
99, 188 Misc. 214, affirmed 80 N.Y.S. 
2d 849, 274 App.Biv. 153, affirmed 
84 NJB].2d 804, 298 N.Y. 886. 

Trust 

Where injured employee, recelv- 
ing weekly compensation, recovered 
judgment against third person, aft¬ 
er deducting from judgment recov¬ 
ered, costs and one-third payable to 
employee and compensation paid to 
date, employee could be protected as 
to balance, which did not equal total 
llability of employer and insurer un¬ 
der compensation award, by dlrect- 
ing payment thereof to insurer In 
trust for self reimbursement, or per- 
mitting such amount to remain in 
trust with clerk of court to be r^>aid 
to insurer as compensation payments 
were mada 

Wis.—Richtman (America Mut; 
bllity Ins. Co.) y. Honkamp, 

W.ad 6»7, 246 Wto. 68. 'i 't ■. 
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The amount recovered from the wrongdoer by 
the injured employee or by the personal represen- 
tative of a deceased employee pursuant to a right 
of election given by some acts is not regarded as 
compensation under the act®® Where the Insur¬ 
ance carrier is also the liability insurer of the 
wrongdoer and secures an order in an action for 
the death of the employee crediting the judgment 
with the compensation payments due and to be- 
come due, it is, on the death of the dependent be- 
fore the compensation has been entirely paid, liable 
for the balance to the dependentes administrator, al- 
though the compensation act provides that compen¬ 
sation ceases on the death of the dependent^*^ 

Where a statutory assignment has become opera- 
tive, the carrier is under no duty to prosecute 
against the third person, and has full authority to 
compromise and settle, even for a lesser amount 
than it has paid by way of compensation,38 and 
the statute does not impose any limitation on this 
right by reason of the fact that a verdict or even 
a judgment has been secured.38 The claim may 
also be settled for the amount of compensation 
paid,^^ and thus the right of the employee or his 
dependents to the excess damages above the com¬ 
pensation paid may be defeated.^^ Where the as¬ 
signment to the employer is not of the entire cause 


of action, as discussed supra § 996, a compromise 
between the tort-feasor and the employer can affect 
only the employer’s rights,^^ and cannot affect the 
tort-feasor's liability to the employee or his de¬ 
pendents above the amount of compensation re- 
ceived;^3 and the employer may not release the 
whole claim against the tort-feasor in advance on 
consideration that the employer shall be personally 
relieved from liability for compensation.^^ 

Accident benefits. Where an injured employee 
received compensation and an additional amount for 
accident benefits, but later recovered a judgment 
from the third person and reimbursed the commis- 
sion for the total amount of compensation and acci¬ 
dent benefits, the employee is not entitled to re- 
payment by the commission of the amount of the 
award for accident benefits.'*® 

b. Dednetion from Damages of Amotint of Gom- 
pensation 

The right of the defendant to a credit on the dam¬ 
ages recoverable of the amount of compensation received 
by the pialntiff empioyee has been recognized. 

The right of defendant to a credit on the dam¬ 
ages recoverable of the amount of compensation 
received by the plaintiff employee has been recog¬ 
nized.*® In the absence of a provision for subro- 


80. U.S,—^Jarka Corporation v, Mon- 
a . ha p , C.C.A.Ma8S., 62 F.2d 688. 

71 C.J. P 1607 note 86. 

37. Ky.—^Miaryland Casualty Co. v. 
HulCakei^s Adm’r, 18 S.W.2d 260, 
227 Ky. 868. 

38. N.T.—Skakandy v. State, 80 N.T. 
S.2d 849, 274 App.Div. 163, 

Corsi V. Jenkins, 66 N‘.T.S.2d 98- 
Assisrnment of entire or part of cause 
of action to employer or insurer see 
supra § 996. 

Settlement or release by employer or 
insurer see supra § 1005. 

39L N.T.—Skakandy v. State, 80 N.Y. 
S.2d 849, 274 App.Div. 163. 

40. U.S.—Melella v. Savage, D.a 
Del, 69 F.Supp. 268. 

41. TJ.S.—Melella v. Savagre, supra. 
Del.—^Frank C. Sparks Co. v. Huber 

Bakinff Co., 96 A-2d 466, 9 Terry 9. 
48. N.T.—United States Fldelilty & 
Guaranty Co. v. G r aha m & Norton 
Co., 171 N.B. 903, 264 N.Y. 60— 
Zirpola v. T. & E. Casselman, Inc., 
143 N.EI. 222. 237 N.Y. 867. 

43 . N.Y.—United States Fidelity & 
Guaranty Co. v. Gra h a m & Norton 
Co., 171 N.B. 903, 254 N.Y. 60— 
Zirpola v. T. & E. Casselman, Inc., 
143 N.B. 222, 237 N.Y. 367. 

X^Ldar fedezal £oiiffdhozein«n’s and 
Harbor Wovker’! Oompensatlon 
Aot 

(1) Rule of tezt has been 


U.S.—^Doleman v. Levine, App.D.C., 
56 S.Ct 741, 295 U.S. 221, 79 L.Ed. 
1402. 

U. S. Fidelity & Guaranty Co. v. 

U. S., C.CJLN.Y., 152 F.2d 46. 

(2) Althougrh employee. by accept- 
inff compensation, assigns his claim 
against tort-feasor to employer, as- 
signee has been held to hold it for 
benefit of employee as far as it is not 
neceasary for his own recoupment 
and assignee is in effect a trustee, 
and if he compromises claim he must 
not, in doing so, entirely disregard 
employee*s interest. 

Xj.s,—U. S. FideUty & Guaranty Co. 

V. U. S., supr€u 

(3) Accordlng to other decisions, 
employer may compromise claim as 
he sees flt. 

U.S.—The Btna, C.C.A.Pa., 188 F.2d 
37. 

Czaplicki v, The Hoegh Silver- 
cloud. D.C.N.Y., 133 F.Supp. 858. 

44 , XJ.S.—U. S. Fidelity & Guaranty 
Co. V. U. S., C.CJLN.Y., 162 F.2d 
46. 

45. Arlz.—^Hubbell v. Industrlal 

Commission, 260 P.2d 1000, 74 Arlz. 
424. 

I 40 . U.S.—^Palardy v. U. S., D.C.Pa., 
102 F.Supp. 634. 

CaL—^Baugh v. Pogers, 148 P.2d 633, 
24 a24 200, 152 A.L.E, 1048. 
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Pa.—Smith v. Sanctis, 81 Pa.Dist & 
Co. 281, 31 Wash.Co. 6 . 

71 C.J. p 1607 note 88 . 

Statute oonstmed 
Workmen’s compensation statute 
givlng third person right of con- 
tribution or indemnlty from employ¬ 
er means third person when sued is 
entitled to deduct amount of com¬ 
pensation award received by em¬ 
ployee or force employer to contrib¬ 
ute to such eztent. 

U.S.—^Burns v. Carolina Power & 
Llght Co., D.C.S.C., 88 F.Supp. 769. 
Agreemeut 

A plaintifiC, recoverlng Judgment 
for wrongful death against dece- 
denfs employer and others on Jury’s 
verdict after such employer and fel- 
low employee of decedent were 
brought in as additional defendants 
by orlginal defendant, on scire facias, 
cannot recover entire amount of 
Judgment from defendants other than 
employer while being paid compensa¬ 
tion under workmen’s compensation 
agreement with employer, but can 
collect from such other defendants 
only amount of Judgment with inter¬ 
est, less amount paid under such 
agreement. 

Pa.—^Maio V. Fahs, 14 A.2d 106, 839 
Pa. 180. 

OoBSoUdated aotlon 

Plaintlffs, who were injured as re- 
SUlt 9t negUgence of employee of 
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gation or reimbursement of the employer or in- 
surer, however, defendant wrongdoer is not enti- 
tled to have the amount of an allowance of com- 
pensation under the compensation act deducted from 
the amount recoverable in an action by an injured 
employee,^^ or by the personal representative of a 

deceased employee>8 

c. Amonnt of Gompensatioii Faid or Payable 

Under some statutes where a thfrd-party tort-feasor 
|8 subject to the compensation act, the liability of such 
a person is iimited to the anrount of compensation paid. 

A provision that, under certain circumstances, if 
the employee or the dependents of an employee shall 
bring an action for the recovery of damages against 
a person who is subject to the act, other than the 
employer, the amount thereof, manner in which, 
and the persons to whom the recovery are payable, 
shall be as provided in that part of the act which 
deals with tht award of compensation, limits the 
amount of recovery the amount of damages^® 
and the manner of payment^i are as provided in 
that part of the act which deals with the award of 
compensation. While a provision of this character 
must be construed fairly and broadly with a view 
to confer the benefits intended,52 the mere fact 
that a third person is an employer of labor is not 
sufficient to bring him within, and give him the 
protection of, the above statutory provisiones so 
as to permit him to claim the benefit of the Iimited 


liability therein provided and in order to bring 
a case within the operation of such provision it 
must appear that the act complained of arose out 
of, or had some relation to, the business carried on 
by defendant.e5 

Such a provision applies only where the third 
person is also subject to the compensation act,e® 
and a person who is an officer of a Corporation sub¬ 
ject to the act but who occasioned the injury in- 
volved while acting entirely in a private capacity 
cannot take advantage of the provision.e^ It is not 
necessary, however, that defendant should be an 
employer in order that the provision may apply,®^ 
and, if otherwise applicable, the provision applies 
where plaintiff and defendant are employees of 
the same employer.^® 

d. Distribntion among Dependents or Nezt of 

TTiti 

Where the cause of action for the death of an em¬ 
ployee Is regarded as one for the benefit of the next of 
kin as defined by the general statute applicable to death 
actions, the distribution of the amount recovered Is made 
in accordance with such general statute. 

Where the cause of action for the death of an 
employee is regarded as one for the benefit of next 
of kin as defined by the general statute applicable 
to death actions, as discussed supra § 964, the dis¬ 
tribution of the amount recovered is made in ac¬ 
cordance with such general statute.®^^ Where, how- 


defendant. and who received from lia¬ 
bility insurer of their employer 
workmen’s compensation payments 
for loss of wagres, were not entitled 
to recover from defendant for loss 
of such wages in Consolidated ac¬ 
tions against defendant by plaintilfs 
and liability insurer. 

La.—^Benoit v. Hunt Tool Co., App., 
56 So.2d 292, followed in Holloway 
V. Hunt Tool Co., 56 So.2d 296, and 
Anchor Cas. Co. v. Hunt Tool Co., 
66 So.2d 296. 

Paot oonsidered 

Court of appeal considered fact 
that widow of truck driver killed in 
truck colllsion was recelving work- 
men’s compensation in computing 
amoimt to be awarded to her and 
her children in action against par¬ 
ties liable for her husband's death. 
Lia.—^Bergeron v. Saia, App., 37 So. 
2d 866, rehearing refused 38 So.2d 
416. 

47. U.S.—Overland Const. Co. v. 
Sydnor, C.CJLOhio, 70 F.2d 338. 

71 C.J. p 1607 note 89. 

48. Ohio.—^Brunk, Adm*x v. Cleve- 
land, C. C. & St. L. Ry. Co., 20 Ohio 
N.P.,N.S., 360. 

48, Minn.—^Rasmu^^ Y, George 


Benz & Sons, 212 N.W. 20, 168 
Minn. 319. 

71 C.J. p 1607 note 91. 

Xn 

(1) Provision llmlting liability of 
a third-party tort-feasor who is sub¬ 
ject to act has been declared In- 
valid. 

IlL—Grasse v. Dealer^s Transport 
Co., 106 N.E.2d 124, 412 IlL 1T9. 

(2) Under a prior provision in 
workmen’s compensation act for ad- 
Justment of compensation where em¬ 
ployee was injured by third person, 
liability of a third person who was 
under act was Iimited to amount of 
compensation paid. 

111.—^Huntoon v. Prltchard, 20 N.B. 
2d 63, 371 IlL 36. 

50. Minn.—Behr v. Soth, 212 N.W. 
461, 170 Minn. 278. 

71 C.J. p 1607 note 92. 

51. Minn.—^Behr v. Soth, supra— 
Rasmussen v. George Benz & Sons, 
212 N.W. 20, 168 Minn. 319. 

52. Minn.—^Mahowald v. Thompson- 
Starrett Co., 168 N.W. 913, 169 N. 
W. 665, 134 Minn. 113. 

71 C.J. p 1607 note 94. 

53. Minn.—^Podgorski v. Kerwiz), 176 
N.W. 694, 144 Minn. 318. 
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54w Minn.—^Podgorski v. Herwin, su¬ 
pra. 

55. Minn.—^Podgorski v. Kerwin, su¬ 
pra. 

71 C.J. p 1608 note 97. 

56. Minn.—^Hade v. Simmons, 157 N. 
W. 506, 132 Minn. 344. 

57. Minn.—^Hade v. Sinunons, su¬ 
pra. 

71 <XJ. p 1608 note 99. 

58. Minn.—Behr v. Soth, 212 N.W. 
461, 170 Minn. 278. 

59. Minn.—Behr v. Soth, supra. 

71 C.J. p 1608 note 2. 

60. N.T.—Skakandy v. State, 66 N. 
Y.S.2d 99, 188 Misc. 214, afflrmed 
80 N.T.S.2d 849, 274 App.Div. 163, 
afflrmed 84 N.E.2d 804, 298 N.Y. 
886 . 

71 C.J. p 1608 note 4. 

Seoree deteimining dlstxlbutioiL 
Where proceeds of compromise set- 
tlement of cause of action for 
wrongful death were subject to lien 
for workmen's compensation paid by 
decedentes self-insured employer, de- 
cree determining distributione of pro¬ 
ceeds of settlement must provide for 
pasmient of proceeds directly to per¬ 
sons entitled thereto as determined 
by court» 
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ever, dependents elect to accept compensation, the 
excess recovery obtained through the settlement by 
the Insurance fund is compensation money awarded 
pursuant to the compensation law and not unbe- 
queathed assets left in the hands of the dependent 
to be distributed according to the general law.®^ 
Some provisions are so construed as to limit the 
so-called homicide act by withdrawing from the 
personal representative of a deceased employee the 
right to pursue the remedy for the death of the 
employee and by providing for its enforcement for 
the benefit of the dependents of the deceased em¬ 
ployee, as considered supra § 964, and the depend¬ 
ents are entitled to the balance, if any, after the 
claim of insurer, under its right of subrogation, 
has been satisfied.®^ 

e. Expenses of Litigation 

Under the various statutes the reaeonable cost of 
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collection may be charged against the recovery before 
the proceede thereof are distributed. 

\Vhere the statute so provides, the reasonable cost 
of collection should be charged against the pro- 
ceeds of an action against a third-party tort-feasor 
before such proceeds are distributed.63 An attor- 
ney*s fee has been included in computing the rea¬ 
sonable cost of collection,®^ but it has also been 
held that neither the employee nor the Insurance 
carrier are entitled to include an attome/s fee in 
the cost of collection.®® Under some statutes the 
employer is entitled to receive from the recovery 
the amount of compensation paid without deduc- 
tion for attorneys* fees or other litigation costs in- 
curred by the employee,®® at least where the net 
amount received by the employee exceeds the 
amount of compensation paid;®^ but the employer's 
reimbursement may not exceed the net amount of 
the employee^s recovery after paying necessary ex¬ 
penses and attorneys’ fees.®® Under other statutes 


K.Y.—^In re Iiachinaii’s Estate, 147 N. 
T.S.2d 769, 208 Misc. 774. 

61. N.T.—SkaJkandy v. Wreckers & 
Bxcavators, 81 N.T.S.2d 841, 274 
App.Div. 220, afflrmed 84 N.E.2d 
806, 298 N.T. 888. 

62. Ala.—Georgia Casualty Co. v. 
Haygood, 97 So. 87, 210 Ala. 66. 

63. Wls.—^Rlchtman (American Mut. 
Liability Ins. Co.) v. Honlsamp, 18 
N.W.2d 597, 245 Wis. 68—Klotz v. 
PflLster & Vogel Leather Co., 264 N". 
W. 495, 220 Wis. 67. 

71 C.J. p 1606 note 84. 

Expenses of employer or his Insur¬ 
ance carrier see infra § 1041 f. 
Vaxeooverahle conrt oosts may be 
included in reasonable costs of col¬ 
lection. 

U.S.—Saint Paul-Mercury Indem. Co. 
V. Lanza, D.C.Ark., 131 F.Supp. 684, 
afflrmed, CA-, St. Paul-Mercury 
Indem. Co. v. Sisney, 232 P.2d 747. 

64. Conn.—Olszewskl v. State Emp. 
Betirement Commisslon, 130 A.2d 
801, 144 Conn. 322. 

65. U.S.—St. Paul-Mercury Indem. 
Co. V. Sisney, CA-Ark., 232 P.2d 
747. 

Mont.—Hardware Mut. Cas. Co. v. 
Butler, 148 P.2d 663, 116 Mont. 73. 

66. U.S.—Uavis v. U. S. Uines Co., 
P.aPa., 153 F.Supp. 912, afflrmed, 
C.A., 253 F.2d 262—Fontana v. 
Pennsylvania B. Co., D.CJ7.T., 106 
F.Supp. 461, afflrmed, CA., Fon¬ 
tana V. Grace liine, Inc., 206 F.2d 
161, certiorari denied Fontana v. 
Huron Stevedoring Corp., 74 S.Ct. 
137, 346 U.S. 886, 98 LJSd. 390. 

ni. —^Manlon v. C!hlcago, R. I. & P. R. 
Co.. 119 N.E.2d 498, 2 ULApp.2d 
191. 


jNT.J.—^F lreman^s Fund Indem. Co. v. 
Batts, 78 A-2d 293, 11 N.J.Super. 
242. 

Zn Pennsylvania 

(1) Under post-1945 subrogation 
provisions of workmen's compensa¬ 
tion act, where dependents of deceas¬ 
ed employee received sum in settle¬ 
ment of wrongful death action 
against third-party tort-feasor, em^ 
ployer and his Insurance carrier were 
entitled to receive out of such sum 
amount of compensation already paid 
without reduction by proportionate 
share of counsel fees for Services 
rendered in obtaining settlement. 

Pa.—^Pennsylvania Threshermen & 

Farmers' Mut. Cas. Ina Co. v. Bar- 
co, 103 A.2d 462, 176 Pa.Super. 369 
—^Kratsas v, Guest, 70 A.2d 672, 
166 Pa.Super. 233. 

(2) Statute relating to subrogation 
of employer to rights of employee 
against third persons when compen¬ 
sabis injury was caused by third 
person, and providing for prorating 
between employer and employee at- 
tomey^s fees incurred in obtaining 
recovery or effecting compromise set¬ 
tlement, was intended to relate only 
to costs and fees and not to change 
basio rights, and may properly affect 
pending actiona 

Pa.—^Pope V. Pennsylvania Thresher¬ 
men & Farmers Mut. C!as. Ins. Co., 
107 A.2d 191, 176 Pa.Super. 276. 

(3) Even under pre-1945 subroga¬ 
tion provisions of workmen's com¬ 
pensation act, sum actually paid by 
compensation carrier, rather than 
compensation flgure fixed in compen¬ 
sation CLgreement, would determino 
proportionate amount of attomey^s 
fees, for Services rendered in pro- 
curing settlement from third person, 
with which carrier, recouping com- 
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pensation payments out of sum re¬ 
ceived by deceased employee’s de¬ 
pendents in settlement of their claim 
against tort-feasor, could be charg¬ 
ed. 

Pa.—^Pennsylvania Threshermen & 
Farmers* Mut Cas. Ins. Co. v. Ear- 
co, supra/—Conrad v. Aero-May- 
flower Transit Co., 33 A.2d 91, 152 
Pa.Super. 477. 

67. Ky.—Aetna Cas. & Sur. Co. v. 
Snyder, 291 S.W.2d 14. 

N.T.—Application of Wiltsie, 160 N. 
T.S.2d 696, 3 AJD.2d 796, appeal de¬ 
nied In re King*s Estate, 163 N.Y. 
S.2d 936, 3 A.D.2d 960—^Eussack v. 
Ring Const Corp., 163 N.Y.S.2d 646, 
1 A.D.2d 634. 

Confllot of laws 

Where injured employee was 
awarded 81,123.40 in New York com¬ 
pensation proceedlng, and award was 
paid by employer’s Insurance car¬ 
rier, and thereafter employee brought 
action in New Jersey under New 
York workmen's compensation law 
against third parties to recover for 
same injuries, and action was settled 
for 83,000, and draft for 81»123.40 was 
drawn to order of employee’s attor- 
ney and carrier to reimburse carrier 
for compensation payments to em¬ 
ployee, New York workmen*s compen¬ 
sation law was controlling, and car¬ 
rier was entitled to draft without de- 
ductlons. 

N.J.—^Privetera v. Hlllcrest Homes, 
Inc., 103 A.2d 66, 29 N.J.Super. 691. 

68. U.S.—Voris v. Gulf-Tide Steve- 
dores, C.A.Tex., 211 F.2d 649, cer¬ 
tiorari denied Gulf-Tide Stevedores 
V. Voris, 76 S.Ct 87, 348 U.S. 823, 
99 L.Ed. 649—Ocean S. S. Co. of 
Savannah v. Lumbermens Mut C!as. 
Co. of Illinois, C.aA.N.Y., 125 F. 
2d 925. 
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the employee is entitled to deduct from the amount 
payable to the employer, who has paid compensa- 
tion, a pro rata share of reasonable attorneys’ fees 
for making a recovery from a third person,«9 al- 
though the amount of the employee’s attorneys’ fees 
which may be charged to the employer may be 
limited to a certain percentage of the portion of 


the recovery which inures to the employerJ® 

Under some provisions, for the purpose of de- 
termining a question of an attomey’s fee allowance 
from the proceeds obtained against a third person, 
it is important to distinguish whether the case is a 
compromise settlement^ or a contested caseJ® 


Y -^Kussack v. Rinsr Const. Corp., ] 
153 N.Y.S.2d 646, 1 A.D.2d 634. 

In re Applebaum’s Bstate, 41 N. 

T.S.2d 227, 180 Misc. 881. 

Leffislative inteut 

Amendments of compensation law 
providing that an Insurance carrier 
should have a lien on proceeds of 
any recovery from a third person aft- 
er deduction of reasonable and nec- 
essary expenditures, includingr attor^ 
ney"s fees incurred in effectingr such 
recovery, shows le^slature’s ciear 
Intent that a reasonable attorney*s 
fee should be deducted from any re¬ 
covery as a necessary expense in all 
instances, and that expression “ac- 
tually collected,” as used In compen¬ 
sation law before amendment, should 
not be construed to mean net amount 
collected after reduction of all rea¬ 
sonable and necessary expenses in- 
cluding attomey*s fees. 

N.T.—^Hobbs V. Dalrymen*s League 
Co-op. Ass*n, 15 N.Y.S.2d 694, 268 
App.Dlv. 836, appeal denled 17 N. 
Y.S.2d 860, 268 App.Div. 1002, ap¬ 
peal dismissed 26 N.E.2d 823, 282 
N.Y. 710. 

69. Minn.—^Lang v. William. Bros. 
Boiler & Mfg. Co., Sfanufacturers 
& Merchants Indem. Co., Interven- 
or, 86 N,W.2d 412. 

OpposLng oTaim In eqnltable settle- 
saent 

Attorneys* fees contemplated are 
for prosecution of actiop against 
third person, and are not for oppos- 
ing any claim which might be made 
in connection with ecLuitable settle- 
ment on which employer*s or cai> 
rier*s pro rata share is to be based. 
Pia.—^Insurance Co. of Tex. v. Rain- 
ey, 86 So.2d 447. 

Statutoxy oonstmotlon 
Under Missouri workmen*8 com¬ 
pensation statute which provides 
that employer shall pay from his 
share of recovery a proportionate 
share of expenses of recovery for 
injuries sustained by. an employee, 
includlng reasonable attomey fee 
whenever recovery against third per¬ 
son Is effected by employee or his de- 
pcndents, Word "whenever** means 
**ir* or **in event of** such recovery 
and date moneys are actually pald 
ovw in settlement of third-party ac- 
tion is date “recovery** Is "effected.** 

U.S,—Liberty Mut. Ins. Co. v. Bor- 
sari Tank Corp., C.A.N.Y., 248 p. 
2d 277. 


ITot vmnntaxy payment 
Payment by an employer of his 
share of recovery expenses is not a 
“voluntary" payment, and such pay¬ 
ment could be asserted in subroga- 
tion action against brewery by con- 
tractor*s compensation insurer which 
was obligated by law to make pay- 
ments for deaths of contractor*s em- 
ployees due to brewery*s breach of 
construction contract to provide com¬ 
pensation Insurance for contractor*s 
employees. 

U.S.—Liberty Mut. Ins. Co. v. Bor- 
sarl Tank Corp., supra. 

Prior law 

Under former Missouri statute, an 
employer who was liable to pay 
workmen*s compensation to depend¬ 
ent of a fatally injured employee was 
entitled to a subrogation credit out 
of proceeds of third-party action by 
employee*s dependent wlthout pro- 
portionately sharing cost of attor¬ 
neys* fees. 

Mo.—^Zasslow V. Service Blue Print 
Co., APP., 288 S.W.2d 377. 

70. N. J.—Travelers Ins. Co. v. Lum- 
ber Mut. Cas. Ins. Co. of N. Y., 89 
A.2d 717, 20 N.J.Super. 266. 

Statute oozLStmed 

Where third-party tort recovery is 
had by injured workman entitled to 
compensation for ensuing disability 
under workmen's compensation act, 
statutory provision maklng employ¬ 
er assessable for employer* s propor¬ 
tionate share of workman’s attor- 
ney’s fee, but not in excess of thlrty- 
three and one-third percent of por¬ 
tion of recovery which inured to em¬ 
ployer, means total compensation lla- 
bility of employer under act, how- 
ever much obllgation may remain un- 
fulfilled at Ume of third-party re¬ 
covery, rather than compensation 
payments then actually made to 
workman. 

N.J,—Dante v. William T. GotelU, 
Ino., 111 A.2d 267, 17 N.J. 264— 
Caputo V. Best Foods, 111 A.2d 261, 
17 2Sr,J. 269. 

Walver 

Kight of injured employee, who has 
made recovery from tort-feasor, to 
recover share of suit expenses and 
counsel fee incurred in negligence 
case from subrogated workmen*s 
compensation Insurance carrier, 
should not be taken away unless bur- 
den of showlng voluntary waiver by 
employee is sustained by adequate 
proof; and an agreement by injured 
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employee to waive his right was not 
invalid as against public pollcy, but 
spirlt of legislaUon imposed duty on 
one asserting waiver of establishing 
that it was made voluntarily and 
with full xmderstandlng of its Import 
and consequences; and when injured 
employee proved that such expens¬ 
es and fee had been invoked and that 
compensation carrier had been paid 
in full its lien for benefit payments 
made, he made prima facie case for 
recovery. 

N.J.—^McDermott v. Standard Ace. 
Ins. Co., 122 A.2d 871. 40 N.J.Su¬ 
per. 119. 

Trnjnst enrlehment 
Any mistake or willful avoidance 
by third-party tort-feasor’s Insurance 
carrier of its statutory duty to in¬ 
quire of workman as to counsel fees 
and suit expenses in negligence ac¬ 
tion before paying subrogated com¬ 
pensation Insurance carrier full 
amount of latter*s lien for compensa- 
Uon benefits paid did not relieve lat- 
ter of its burden of sharing such suit 
expenses and counsel fees, or confer 
on it any greater right than It was 
entitled to under statute, and, in 
event of such mistake or willful 
avoidance, compensation carrier was 
unjustly enriched and liable to make 
restitution. 

N.J.—^McDermott v. Standard Acc. 
Ins. Co., supra. 

71. U.S.—^Hope B^ooring & Lumber 
Co., Commerclal Standard Ins. Co., 

V. Boulden, C.A.Ark., 227 P.2d 303. 

Statutory oonstmotlon 

Terms “compromise settlement** 
and **contested case,’* as used by 
Arkansas supreme court with respect 
to attomey*s fee allowance provision 
of Arkansas workmen*s compensation 
act, relatlng to deduction of costs of 
collectlon from third-party tort-fea¬ 
sor, were not meant to be legalistic 
absolutes but were intended to have 
practlcal and flexible content, as mat- 
ter of allowing realistic evaluatlon 
to be made compositely of incidents 
of skill, preparation, efforts, rela- 
tionships, and processes which had 
entered Into productlon of a resuit 
and dispositlon of a particular sitn- 
ation. 

U.S.—^Hope Ploorlng & Lumber 
Commerclal Standard Ins. Co.,'V. 
Boulden, supra. 

72. U.S.—Hope Flooring & Lisgnber 
Co., Commerclal Standard Ins;; Co. 

1 V. Boulden, supahu i 



§§ 1040-1041 WORKMEN^S COMPENSATION 101 C.J.S. 

Where there is a settlement between an employee [ ance carrier attaches to the employee^s recovery 7* 


and the third person without a suit being contest- 
ed, the settlement is a voluntary compromise set¬ 
tlement and the compensation commission has a 
right to approve the allowance of the attomey*s 
fees and other reasonable costs of collection but 
a deduction from the proceeds of a jury verdict on 
a claim against the third person, as an allowance 
for attorneys* fees, may be approved by the courtJ^ 
Where liability for compensation is admitted by an 
employer or insurer, no cost of collection may be 
deducted from the portion of settlement with the 
third-person wrongdoer except on approval of the 
compensation commissioni® 

Failure to give notice, Where notice is not giv- 
en to an employer or insurer of the employee’s com- 
mencement of an action against a third-party tort- 
feasor in time to enable him to make a choice 
whether to join in the action, insurer has been held 
to be required to pay fees to the employee*s attor- 
neyi® 

Lien, An employee*s attorney has been held to 
have a lien for Services rcndered in a third-party 
action,and it has been held that attomeys’ fees 
are to be deducted before the lien of an insur- 


§ 1041. Beneficial Interest of Employer or 
Insurer 

a. In general 

b. Lien 

c. Amount paid in excess of amount due 

for compensation 

d. Compensation not paid 

e. Medical, nursing, hospital, and burial 

expenses 

f. Expenses of investigation and litiga- 

tion 

a. In General 

An employer or Insurer who, under the compensation 
act, may assert rights in respect of the llablllty of a 
third person for Injury to, or the death of, an employee. Is 
entitied to reimbursement or recovery for his own benefit 
to the extent of the amount of compensation paid or of 
the amount of the award. 

Usually the employer or insurer who, under the 
compensation act, may assert rights in respect of 
the liability of a third person for injury to, or the 
death of, an employee, is entitied to reimbursement 
or recovery for his own benefit to the extent of 
the amount of compensation paid,*^^ and is entitied 


DstsirUili&atioiL of meaul&sr of texm 
Under Arkansas law, term *‘con- 
tested case,** as used wlth respect to 
attorney’s fee allowance provision of 
workmen’s compensation act, may 
have varied meaningrs dependingr on 
contezt in which term is used, and 
meanin? of term in a particular case 
must be determined from considera- 
tion of ali facts and circumstances, 
partlcularly what was done and what 
was reauired to be done to bring 
about or to produce Judgment or re¬ 
covery. 

Xj.s.—^Hope Flooringr & Lumber Co., 
Commerclal Standard Ins. Co. v, 
Boulden, supra. 

Beasonableness of attonLey’8 fees 

Where as resuit of diliiTcnt efforts 
of attomeys for injured employee 
and use of federal rules in taking 
medical testimony attomeys on con¬ 
tingent fee basis were without an 
actual trial able to convince third- 
party tort-feasors that flfteen thou- 
sand dollars would be reasonable re¬ 
covery for death of employee, case 
was a “contested case,” and a fed¬ 
eral court has jurisdiction to deter- 
mine reasonableness of settlement 
and reasonableness of attomeys’ fees 
without approval of commission. 

U.S.—^Boulden v. Bterrlng, Commer- 
cial Standard Ins. Co., D.OArk., 
126 F.Supp. 885, afflrmed, CA., 
Hope Floorlng & Lumber Co., Com- 
mercial Standard Ins. Co. v. Bould- 
en, 227 F.2d 803. 


73. Ark.—Maxcy v. John F. Beasley 
Const Co., 306 S.W.2d 849. 

74. Ark.—Winfrey & Carlile v. Nick- 
les, 270 S.W.2d 923, 223 Ark. 894. 

75. U.S.—^Boulden v. Herring, Com- 
mercial Standard Ins. Co., D.C.Ark., 
126 F.Supp. 885, afflrmed, CA., 
Hope Flooring & Lumber Co., Com- 
mercial Standard Ins. Co. v. Bould¬ 
en, 227 F.2d 303. 

76. Cal.—Quisenberry v. Hulison, 
277 P.2d 67, 129 CA.2d 268. 

77. N.T.—Jackson v. City of New 
York, 46 N.T.S.2d 606, 182 Mlsc. 
686—^Drago v. Southern Blvd. R. 
Co., 43 N.T.S.2d 461, 181 Misc. 917. 

78. U.S.—^Boulden v. Herring, Com- 
mercial Standard Ins. Co., D.C.Ark., 
126 F.Supp. 886, afflrmed, CA., 
Hope Flooring & Lumber Co., Com- 
mercial Standard Ins. Co. v. Boul¬ 
den, 227 F.2d 803. 

79- U.S.—Doleman v. Levine, App.D. 
a, 65 S.Ct. 741, 296 U.S. 221, 79 L. 
Ed. 1402. 

United Gas Corp. v. Guillory, C. 
A.Lia., 206 F.2d 49, rehearlng denied 
207 F.2d 308—^Hilan v. Eausch, C. 
A-Mich., 194 F.2d 268—-U. S. v. 
Klein, aC.A.Iowa, 163 F.2d 66. 

Davis V. U. S. Lines Co., D.C. 
Fa., 153 F.Supp. 912, afflrmed, C 
A., 263 F.2d 262—Miranda v. City 
of Galveston, D.C.Tez., 123 F.Supp. 
889—^Fontana v. Pennsylvania R. 
Co., D.CJN.T., 106 F.Supp. 461, af¬ 
flrmed, CA., Fontana v. Grace Line^ 
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l nc. , 206 F.2d 161, certiorari de¬ 
nied Fontana v. Huron Stevedoring 
Corp., 74 S.Ct 137, 346 U.S. 886, 
98 L.Ed. 890—^Moragnel v. McCor- 
mack Lines, D.CMd., 76 F.Supp. 
969. 

Eoepp V. Northwest Frelght 
Lines, D.GMinn., 10 F.RD. 624. 

Arlz.—^Industrial Commission v. Ne- 
velle, 119 P.2d 934, 58 Ariz. 325. 

Cal.—^Record v. Indenmity Ins. Co. 
of North America, 229 P.2d 861, 
103 C.A.2d 484. 

Conn.—Olszewski v. State Emp. Re- 
tirement Commission, 130 A.2d 801, 
144 Conn. 322. 

Cote V. Boudreau, 120 A.2d 82, 
20 Conn.Sup. 28. 

Fla.—^Bituminous Cas. Corp. v. Haw- 
es, 82 So.2d 731. 

Ga,—^Travelers Ins. Co. v. Georgia 
Power Co., 181 S.E. 111, 61 GaApp. 
679. 

Idaho.—Lebak v. Nelson, 107 P.2d 
1064, 62 Idaho 96. 

111.—Wintersteen v. National Cooper- 
age & Woodenware Co., 197 N.B. 
678, 861 111. 96. 

Melohn v. Ganley, 100 N.B.2d 780, 
344 IlLApp. 816—^In re Shlelds’ Bs- 
tate, 51 NJB3.2d 816, 820 IllApp. 
622. 

Ind.—New York Cent. R. Co. v. Mil- 
hiser, 106 NJS.2d 463, 231 Ind. 180, 
rehearlng denied 108 N.E.2d 67, 231 

l nd. 180. 

Ky.—Southern Quarries & Contract- 
ing Co. V. Hensley, 232 S.W.2d 999, 
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813 Ky. 640 —Kentucky & I. Termi- 
nal R. Co. v. Whoberry, 204 S.W.2d 
690. 305 Ky. 412—Rogers v. Price, 

160 S.W.2d 371, 290 Ky. 163. 

_Todd-Johnson Dry Docks v. City 

of New Orleans, App., 56 So.2d 650 

_^Alford V. Loulslana & A. Ry. Co., 

App., 38 So.2d 258. 

Mass.— Reidy v. Old Colony Gas Co.. 

53 N.B.2d 707, 816 Mass. 631. 
jXinn.—Nyquist v. Batcher, 61 N.W. 
2d 666, 236 Minn. 491—Wagner v. 
City of Duluth, 300 N.W. 820, 211 
Minn. 252. 

Mo.—^Reiling v. Russell, 134 S.W.2d 
33, 345 Mo. 617. 

Sommers v. Hartford Acc. & In- 
dem. Co., App., 277 S.W.2d 645. 
Mont.—^Hardware Mut. Cas. Co. v. 

Butler, 148 P.2d 563, 116 Mont. 73. 
K.J.—^Travelers Ins. Co. v. Lumber 
Mut. Cas. Ins. Co. of N. T., 89 A.2d 
717, 20 N.J.Super. 265—^Dettman v. 
Goldsmith, 78 A.2d 626, 11 N.XSu- 
per. 671. 

Lucas V. XT. S. Guarantee Co., 
89 A.2d 493, 136 N.J.Bq. 643—Pru¬ 
dential Ins. Co. of America v. La- 
val, 23 A.2d 908, 131 N.J.Bq. 23— 
Scheno Trucking Co. v. Bickford, 
170 A. 881, 116 N.J.Eq. 380, af- 
flrmed 174 A. 648, 116 N.J.Bq. 686. 
N.T.—Smith v. Majestlc Iron Works, 
Inc., 141 N.E.2d 818, 2 N.Y.2d 644, 

161 N.Y.S.2d 426. 

Giannone v. Smith & Howell 
Film Service, Inc., 130 N.Y.S.2d 625, 
283 App.Div. 976—Simonetti v. 
Munro Waterprooflng Co., 124 N.Y. 
S.2d 789, 282 App.Div. 899—Rug- 
giero V. Liberty Mut. Ins. Co., 74 
N.Y.S.2d 428, 272 App.Div. 1027, re- 
argument denied 76 N.Y.S.2d 525, 
273 App.Div. 774, affirmed 83 N.E. 
2d 467, 298 N.Y. 776—Globe In- 
demnlty Co. v. Atlantic Lighter- 
age Corporation, 2T8 N.Y.S. 212, 
244 App.Div. 97, afflrmed 2 N.B.2d 
640, 271 N.Y. 234. 

Commlssioners of State Ins. 
Fund V. Sims, 67 N.Y.S.2d 665, 187 
Misc. 815—In re Applebaum^s Bs- 
tate, 41 N.Y.S.2d 227, 180 Misc. 
881. 

N.D.—^Breitwieser v. State, 62 N.W. 

2d 900, stating Minnesota law. 

Pa.—Crider v. Hock, 71 Pa.Dist. & 
Co. 247, 2 Lebanon 270. 

Baddorf v. City of Harrisburg, 
ConLPl., 65 Dauph.Co. 86—^Dotter- 
er V. Nothstein, Com.Pl., 20 Leh. 
IfcJ. 188—Pitzpatrlck v. Flnnegan, 
Com.Pl., 33 Luz.Leg.Reg. 266— 
Gaetano v. Dorst, Com.Pl., 89 
Pittsb.Leg.J. 371. 

Tex.—^Port Worth Lloyds v. Hay- 
good, 246 S.W.2d 866, 161 Tex. 149 
—^Tradere & General Ins. Co. v. 
West Texas Utilities Co., 166 S. 
W.2d 713, 140 Tex. 67. 

Jarbet Co. v. Hengst, Civ.App., 
260 S.W.2d 88—^Poster v. Lang- 
ston, av.App., 170 S.W.2d 260. 

Wia—^Richtman, American Mut. Lia- 
bllity Ins. Co., Intervener, v. Hon- 
kamp, 13 N.W.2d 697, 246 Wis. 68 
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—^Klotz V. Pfister & Vogel Leather 
Co., 264 N.W. 495, 220 Wis. 67. 

71 C.J. p 1608 note 8. 

Excluslve or concurrent right as be- 
tween employer or insurers and 
employee or dependents to sue and 
recover see supra § 1003. 

Necesslty for, and sufflciency of, 
award of, agreement for, or pay- 
ment of, compensation see supra S 
998. 

Transfer of part or entire cause of 
action see supra § 996. 

Ftizpose 

(1) Purpose of compensation act 
provision givlng employer right to 
share In employee's recovery from 
thlrd person is to protect and reim- 
burse nonnegllgent employer for 
compensation payments made neces- 
sary by intervening negligence of 
third person. 

111.—^F. K. Ketler Co. v. Industrlal 
Commission, 65 N.E.2d 359, 392 111. 
564—^Huntoon v. Pritchard, 20 N. 
B.2d 53, 371111. 36. 

<2) Purpose of sectlon of work- 
men*s compensation act providing 
for indemnification of employer out 
of proceeds of recovery against 
third-party wrongdoer for compensa¬ 
tion pald injured employee must be 
ascertalned from words employed by 
legislature. 

111.—^Manion v. Chicago, R. L & P. 
R. Co., 119 N.E.2d 498, 2 IlLApp.2d 
191. 

(3) Primary purpose of provision 
of New York workmen^s compensa¬ 
tion law authorizing an employer, 
who has paid compensation to an in¬ 
jured employee, to secure reimburse- 
ment out of proceeds of employee's 
recovery in action against tort-fea- 
sor, is assurance of statutory com¬ 
pensation to employee. 

U.S.—Ocean S. S. Co. of Savannah v. 
Lumbermens Mut. Cas. Co. of Il¬ 
linois, C.C.A.N.Y., 125 P.2d 925. 

Employee vtatntoxy trastee 
Cal.—^Pacific Indem. Co. v. Califor- 
nia Blec. Works, 84 P.2d 313, 29 
CA.2d 260, followed in Jacques v. 
Standard Oil Co. of CaL, 84 P.2d 
322, 29 C.A.2d 746. 

Mo.—Schumacher v. Leslie, 232 S. 
W.2d 913, 360 Mo. 1238. 

Reynolds v. Grain Belt Mills 
Co., 78 S.W.2d 124, 229 Mo.App. 
380. 

IVimitatlon in. amonnt 
Insurer which, as subrogee of 
wlfe’s right of action for death of 
her husband, sued only for amount it 
had paid, could recover no more than 
sued for, although greater award 
would have been justifled If demand- 
ed. 

La.—^Metropolitan Casualty Ins. Co. 
of New York v. Bowdon, App., 164 
So. 464. 

Statnten oonstmed 

(1) Fact that Longshoremen*s 
Compensation Act does not provide 
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that employee shaJl have a right to 
compensation and damages from 
third-party tort-feasor is a recogni- 
tion that employer has a right to re- 
imbursement for his outlay under 
act out of his employee*s adequate 
recovery from a thlrd person, re- 
gardless of whether employer has 
become assignee of employee’s right 
of action against third person, by 
paying compensation under an award 
or has paid compensation without 
an award. 

U.S.—The Btna, C.CA..Pa., 138 P.2d 

37. 

N.Y.—American Lumbermens Mut. 

Cajs. Co. of 111. V. Beschner, 97 N. 

Y.S.2d 781, 198 Misc. 375. 

(2) In construing provision of 
federal Bmployees’ Compensation Act 
that if compensation has been paid 
in whole or in part to an employee, 
who receives money in satisfaction 
of liability of thlrd person, employee 
shall refund to United States amount 
of compensation which has been 
paid by United States, court must 
take words as they are and give to 
them a common-sense interpretation. 
U.S.—U. S. V. Crystal, D.C.Ohlo, 39 

F.Supp. 220. 

(3) Word “compensation” as used 
in federal Compensation Act, 6 U.S. 
C.A. §§ 776, 777, must be interpreted 
as defined in § 790 of act and means 
money allowance payable to an em¬ 
ployee or his dependents and any 
other benefits paid for out of com¬ 
pensation fund. 

U.S.—U. S. V. Bettis, D.CCal., 89 

F.Supp. 160. 

(4) In compensation act authoriz¬ 
ing actions against tort-feasor and 
subrogating Insurance carrier to ex- 
tent of one-half or ail of amount re- 
ceived or paid as compensation, 
words “amount received” and 
“amount paid” are employed in their 
usual, customary, and ordinary 
sense, and “amount” means sum, 
**received” means actually received, 
and “paid” means actually paid. 
Mont.—^Hardware Mut. Cas. Co. v. 

Butler, 148 P.2d 663, 116 Mont 73. 

(5) Amendment to workmen*s 
compensation law relating to reim- 
bursement to employer or Insurance 
carrier of compensation payments 
when injured employee recovers for 
injury from a third-person an 
amount in excess of compensation 
award is remedlal in nature and 
must be liberally construed. 

N.J.—^Travelers Ins. Co. v. Lumber 

Mut Cas. Ins. Co. of N. Y., 89 A. 

2d 717, 20 N.J.Super. 265. 

Employer may not be oonsidered 
as not belng tort-feasor to injured 
employee and yet be consldered as 
joint tort-feasor with another for 
purpose of deductlng compensation 
received by employee from amount 
of liability of. tort-feasor. 

Ga.—Williams Bros. Lumber Co. T. 
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to such reimbursement or recovery with interest,80 
or of the amount of the award^^ under the compen- 
sation act together with certain expenses, as dis- 
cussed infra subsections e, f, of this section, but 
may not claim any additional amount.^^ xhe right 
of insurer to reassign to the injured employee any 
part of the recovery of insurer against a third per- 
son over and above what insurer must pay as com- 
pensation has, however, been denied in the absence 
of any statutory provision for such reassignment 

Even where the compensation act permits the em¬ 
ployee or the dependents or personal representative 
of a deceased employee to recover full damages from 
the person who caused the injury to, or death of, the 
employee, as considered supra § 1038, the right may 
be subject to the right of the employer or insurer 
to indemnification or reimbursement in respect of 


101 C.J.S. 

the amount to which it is entitled,^^ especially where 
the employer or insurer has been made, or has be- 
come a party to the action by the employee or de- 
pendents.®5 There is no requirement, however, at 
least under some statutory provisions, that an em¬ 
ployer participate in the third-party action as a con- 
dition to reimbursement.^® 

Where, in an action by, or on behalf of, the em¬ 
ployer or insurer, damages are recoverable to the 
same extent as though the action were by the em¬ 
ployee or the dependents or personal representative 
of a deceased employee, as discussed supra § 1039, 
usually the employer or insurer is not entitled to re- 
tain the whole recovery for his or its own benefit, 
but, according to some cases, in the absence of any 
provision as to the disposal of the excess insurer is 
entitled to recover and retain the full damages for 


Meisel, 68 S.K2d 884, 85 GaJ^pp. 
72. 

ZTo dnty to Illo olaim 
Where administrator of deceased 
employee brougrht a wrongful death 
action asrainst tort-feasor and there- 
after settled such claim, there was 
no duty on part of compensation in¬ 
surer, which had pald compensation 
to dependent of deceased employee, 
to file a claim or petition until an 
attempt was made to maJse distribu- 
tion of proceeds of settlement to 
persons other than compensation In¬ 
surer. 

m.—In re Shields’ Estate, 51 N.E. 
2d 816, 320 Ill-App. 522. 

80. U.S.—Miranda v. City of Gal- 
veston, D.C.Tex., 123 P.Supp. 889. 

N.J.—Pireman’s Fund Indem. Co. v. 
Batts, 78 A.2d 293. 11 NJ-.Super. 
242. 

81. 111.—Johnson v. Turner, 49 N.B. 
2d 297, 319 IlLApp. 266—^People 
ex reL Barrett v. Tuli, 87 N.E.2d 
574, 811 I11A.PP. 636. 

iq^.j.—Caputo V. Best Foods, Inc., 99 
A.2d 668, 27 N.J.Super. 571, cause 
remanded on other grrounds 105 A. 
2d 445, 30 N.J.Super. 552, modifled 
on other sn^ounds 111 A.2d 261, 17 
K.J. 269. 

Werthnoan v. Prudential Ins. Co. 
of America, 22 A.2d 197, 19 N.J. 
Misc. 604. 

71 C.J. P 1608 note 9. 

Statute ooustxusd 

Section of LongshoTem6n*s Com¬ 
pensation Act providin^ that accept- 
ance of compensation '*under an 
award'* shaU operate as an assifirn-* 
ment to employer of risht of per¬ 
son entitled to compensation to dam- 
ases from third person causinsr com- 
pensable InJury does not manifest an 
Intent to take away from employer 
paylns compensation without an 
award his rigrht to reimbursement 
out of his employee’s recovery from 


third person, but requires that em- 
ployer*s right to subrogation for 
compensation payments be recogniz- 
ed apart from assignment, and em¬ 
ployer by paying compensation with¬ 
out an award foregoes only right to 
control employee* s right of action 
against third person. 

U.S.—The Etna, aCA-Pa., 188 P.2d 
37. 

Grasso v. Lorentzen, D.C.N.Y,, 
56 F.Supp. 51, affirmed 149 F.2d 
127, certiorari denied 66 S.Ct. 67, 
326 U.S. 743, 90 UEd. 444, rehear- 
Ing denied 66 S.Ct 1019, 328 U.S. 
878, 90 L.Ed. 1646. 

Contingent liabllity ezoluded 
Under provision of workmen’s 
compensation act pertalning to re¬ 
imbursement of employer on recov¬ 
ery by employee from tort-feasor, on 
recovery and receipt of damages by 
an employee in a tort action and re¬ 
imbursement of employer, employer 
was discharged from its llability for 
further payment of preSxlsting 
award and satisfaction of such claim 
precluded it from serving as basis 
of an existing unsatisfled judgment, 
even though there was a contingent 
llability of employer for additional 
compensation, incapable of present 
adjudlcatlon. 

N.J.—Caputo V. Best Foods, 105 A.2d 
445, 80 N.J.Super. 552, modifled on 
other grounds 111 A.2d 261, 17 N. 
J. 259. 

82. Fla.—Arex Indem. Co. T« Badln, 
77 So.2d 889. 

71 C.J. p 1609 note 11. 

BTot party to action 

Compensation insurer which was 
not a party to actions for death of 
one employee, and injuries to anoth- 
er, brought against third-party tort- 
feasor, had no right, under law of 
Texas, to recover by way of reim¬ 
bursement out of damages awarded. 
against tort-feasor. 
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U.S.—Kelley v. Summers, C.A.}S::an., 
210 F.2d 665. 

83- N.Y.—^Lang v. Brooklyn City R. 
Co., 217 N.Y.S. 277, 217 App.Dlv. 
501. 

Assignment of right of action by 
employer or insurer see supra $ 
1006. 

84. IU.—Gones v. Flsher, 122 N.E. 
95, 286 111. 606. 

71 aj. p 1609 note 13. 

Under agreement 

Where interest of compensation 
Insurer in Judgment in favor of in¬ 
jured workman against third party 
whose negligence allegedly caused 
workman’s injury was recognized 
under an agreement entered Into 
subsequent to Judgment by work¬ 
man, attorney representing workman 
in suit against third party, third 
party, and compensation insurer, any 
secret agreement, in vlolation of 
such agreement, attempting to ex- 
tinguish Judgment without further 
payments to compensation insurer 
would be in derogation of lnsurer*s 
rlghts, both under compensation act 
and under agreement Itself. 

Tex.—Snodgrass v. American Surety 
Co. of New York, Clv.App., 166 S. 
W.2d 1004. 

85. La.—Alnsworth v. Henry & 
Hali, 79 So.2d 489, 227 La. 379. 

Washington v. T. Smith & Son, 
App., 68 So.2d 337—Cutrer v. 
Jones, App., 9 So.2d 859. 
Md.^ohnson v. Miles, 53 A.2d 80, 
188 Md. 455. 

71 C.J. p 1609 note 14. 

88. N.Y.—American Iiumbermena 
Mut. Caa, Co. of IU. v. Beschner, 
97 N.Y.S.2d 781, 198 Misc. 376. 

87. CaL—Western Gas & Electric 
Co, V. Bayslde Uumber Co., 187 P. 
735, 182 (X 140. 

71 C.J. p 1609 note 16. 
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which the third person is liable.^* It seems, how- 
cver, that such nile permitting the retention of the 
full damages will not be applied to defeat the in- 
terest of persons not benefited by the award of com- 
pensation, in the recovery in an action for the death 
of an employee, brought in a state other than that 
under whose act the award was made.^^ 

Where a deceased employee had not filed a daim 
for compensation and compensation was not paid to 
him by the employer or Insurance carrier, the em- 
ployer and insurance carrier are not entitled to 
credit against deficiency death benefits, under the 
compensation act, the distributive share which a 
dependent received from the employee^s personal 
estate out of proceeds of a personal injury action.^® 
Likewise, it has been held that an employer or in- 
surer is not entitled to reimbursement where the 
employer was guilty of contributory negligence.®^ 
An employer cannot recover for his own benefit the 
amount paid to the injured employee by the employ- 
er*s insurer if the substantive right to recover these . 
amounts from the third-party tort-feasor lies with 
insurer.^2 xhg right of the employer to recover 
compensation paid does not, it has been held, include 
the right of a municipal Corporation to recover 
amounts paid as a pension to an injured police o,f- 
ficer which under the act could be taken in lieu of 
compensation.^® 

The right of an employer or insurer to reimburse¬ 


ment because of compensation paid to the employee 
is purely statutory,®^ and may be waived®® or 
changed by contract.®® 

Compensation paid pending action. Where the 
employer is entitled to bring an action for payments 
of compensation as they become due and are paid, 
the view has been taken that the recovery is not 
limited to the amount paid when action was begun,®^ 
and that the amount paid up to the time of trial 
may be recovered.®® 

Legal liability. The compensation act provides 
for reimbursement only where a third person or Cor¬ 
poration is legally liable,®® and, accordingly, an em¬ 
ployer and insurance carrier are not entitled to re¬ 
imbursement because of compensation paid to an 
employee injured by the United States where at the 
time of the injury the United States had not con- 
sented to be sued for torts,^ and any moneys paid 
by the United States would be a voluntary contribu- 
tion from one who was under no legal liability to 
make it.® Hence, the court could not impress a 
trust on a nonexistent fund in favor of the employer 
and insurance carrier.® The pa 3 rment of money by 
a third-party tort-feasor to people who have no legal 
right of recovery does not g^ve to the insurance car¬ 
rier the right of subrogation to such funds.^ 

Limitation to expenditures on account of death, 
Where, prior to the death of the employee, insurer 
made payments to, and on behalf of, the employee. 


88 . N.T.—^Travelers* Ins. Co. v. 
Brass Goods J&tg. Co., 146 N.B. 
377, 239 N.Y. 273, 37 A,L4.R. 826, 

71 C.J. p 1609 note 18. 

88 . 111.—Oorpns Jtixls oltea In Stix, 
Baer & Fuller Co, v, Woesthaus 
Motor Co., 1 N.E.2d 796, 797, 284 
IlLApp. 301. 

N.H.—Saloshin v. Houle, 156 A. 47, 
85 KH. 126. 

80. N.T.—Schwabacher v. Interna¬ 
tional Salt Co., 70 N.T.S.2d 370, 
272 App.Div. 173, appeal denied 72 
N.T.S.2d 420, 272 App.Div. 965, af- 
flrmed 83 N.B.2d 140, 298 N.T. 726. 

91- N.C.—Bssick v. City of Lexinsr- 
ton, 65 S.E.2d 220, 233 N.C. 600. 

92. U.S.—^Haslam v. Trailways of 
New Bngland, D.C.Conn., 69 F. 
Supp. 441. 

93. Mich.—Ford v. Kuehne, 219 N. 
W. 680. 242 Mich. 428. 

94. N.J.—Dugan Bros, of N. X, for 
Use and Benefit of Maryland Cas. 
Co., V. Robinson, 61 A,2d 218, 139 
N.XEq. 318—Standard Snr. Cas. 
Co. of New York v. Murphy, 19 A. 
2d 229, 129 N.XBq. 284, 

99. IU,—Weaver v. Hodge, 94 N.E. 
2d 297, 406*111. 637. 


Tex.—Otis Elevator Co. v. Allen, Clv. 
App., 186 S.W.2d 117, afflrmed in 
part and reversed in part on other 
«rounds 187 S.W.2d 667, 143 Tex. 
607, 

EfPect of assi^nment of ri^ht of ac¬ 
tion by employer or insurer see 
supra § 1006. 

96. Tex.—Otis Elevator Co. v. Al¬ 
len, supra—^Foster v. Liangrston, 
Civ.App., 170 S.W.2d 260. 

ZTot agtdnst publio poUoy 
Tex.—Otis Elevator Co. v. Allen, Civ. 
App., 186 S.W.2d 117, afflrmed in 
part and reversed in part on other 
grounds 187 S.W.2d 667, 143 Tex. 
607—^Poster v. Lauffston, Civ.App., 
170 S.W.2d 260. 

97. Mich.—City of Grand Raplds v. 
Crocker, 189 N.W. 221, 219 Mich. 
178. 

88 . Mich.—City of Grand Raplds v. 
Crocker, supra. 

99. N.X—^Dugan Bros, of N. X, for 
Use and Benefit of Maryland Cas. 
Co., V. Robinson, 51 A.2d 218, 139 
N.XEq. 318—Standard Sur. & Cas. 
Co. of New York v. Murphy, 19 
A.2d 229. 129 N.XEq. 284. 


[ Striot oonstzuotlon 

Workmen’s compensation act re- 
latinsr to reimbursement of employ¬ 
er and insurance carrier because of 
compensation paid to injured em¬ 
ployee where a third person or Cor¬ 
poration is liable must be strlctly 
construed. 

N.X—Dufiran Bros, of N. X, for Use 
and Benefit of Maryland Cas. Co., 
V. Robinson, 61 A.2d 218, 139 N.X 
Bq. 318. 

1. N.X—Dugan Bros, of N. X, for 
Use and Benefit of Maryland Cas. 
Co., V. Robinson, supra. 

2. N.X—^Dusran Bros, of N. X, for 
Use and Benefit of Maryland Cas. 
Co., V. Robinson, supra. 

N.T.—Schneider v. Archle Baxter’8 
Flylnff Service, 44 N.T.S.2d 641, 
266 App.Div. 1037, appeal denied 
47 N.Y.S.2d 277, 267 App.Div. 840. 

3. N.X—^Dugan Bros, of N, X, for 

Use and Benefit of Maryland Cas. 
Co., V. Robinson, 61 A.2d 218, 139* 
NXBq. 318. ; 

4. Tex.^—^Texas Emp. Ins. Aas^xi Y. 
Grimes, 269 S.W.2d 332, 153 

'367. * 
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the court has declined to limit the recovery to ex- 
penditures because of death.5 

b. Lien 

An employer or Insurance carrfer, on paying com- 
pensatlon to the employee or his dependents, usually has 
a lien on the proceeds of a recovery from a third-party 
tort-feasor to the extent of the obligatione paid by the 
compensatlon carrier. 

An employer or Insurance carrier, on paying com- 
pensation to the employee or his dependents, usual¬ 
ly has a lien on the proceeds of a recovery from a 
third-party tort-feasor® to the extent of the obliga- 
tions paid by the compensation carrier and the 
employer or carrier is entitled to recoup the full 


amount of its lien out of the entire amount of the 
judgment recovered.^ The lien is not dependent on 
the employer’s freedom from concurrent negligence 
contributing to the injury,^ and the judgment debtor 
cannot challenge the lien.l® A provision conferring 
a lien is applicable only where the employee takes 
or intends to take compensation and also desires to 
bring a third-party action,ii and is applicable to 
an employer who was compelled to make a payment 
of increased compensation because the injured em¬ 
ployee was a minor and was permitted to work in 
violation of labor law>2 Where there is a deficien- 
cy between the amount recovered by an injured em¬ 
ployee in a third-party action and the amount of the 


6. Cal.—^Fitzgerald v. Qulnn, SI P. 

2d 656, 181 CJL 467. 

71 C.X p 1610 note 21. 

6. Cal.—Dodds v. Stellar, 183 P.2d 
658, 30 C.2d 496. 

Qulsenberry v. Rullson, 277 P. 
2d 67, 129 C.A.2d 268—^Record v. 
Indemnity Ins. Co. of North Amer¬ 
ica, 229 P.2d 851, 103 CA-2d 434— 
Pacific Indemnity Co. v. Califomia 
Electric Works, 84 P.2d 813, 29 C. 
A.2d 260, followed in Jacgues v. 
Standard 011 Co. of Califomia, 84 
P.2d 322, 29 C.A.2d 745—Chase v. 
Southern Pac. Co., 43 P.2d 1108, 6 
CAu2d 278. 

HL—Grasse v. Dealer’s Transport 
Co., 106 N.B.2d 124, 412 HL 179, 
oei^lorari denled Dealer’s Trans¬ 
port Co. V, Grasse, 73 S.Ct. 47, 844 
U.S. 837, 97 Ii.Ed. 661. 

Phllmore v. Steln, 24 N.E.2d 266, 
802 HIAlPP. 480. 

N.H.—Gaffne v. Gajrlson Hili Green- 
houses, 109 A.2d 840. 99 N.H. 292. 
N.Y.—^Moeller v. Associated Hospital 
Service of Capital Dist., 106 N.E. 
2d 16, 804 N.T. 73—Curtin v. City 
of New York, 39 N.B.2d 903, 287 
N.T. 888, 142 A.L..R. 166. 

Calhoun v. West End Brewlngr 
Co., 66 N.T.S.2d 106, 269 App.Dlv. 
398. 

Insrham v. State, 168 N.Y.S.2d 
667, 4 Misc-Sd 1—Havens v. Hhrts- 
horn, 65 N.T.S.2d 698, 184 Mlsc. 
810. 

Conlilot of laws 

Where widows who had claimed 
workmen’s compensation under Mis- 
souri law brought actions in New 
Jersey for damagres for wrongful 
deaths of their deceased husbands 
who had entered Into contracts of 
employment in Mlssourl and had 
been kllled in compensable accidente 
in New Jersey, employer^s and Insur¬ 
ance carrler*a right to recover on 
statutory lien flled in third-party 
New Jersey actions and amount of 
their recovery and condltions at- 
tached thereto were governed by 
Missouri law. 

U.S.—Liberty Mut Ins. Co. v. Bor- 


sarl Tank Corp., CAJNT.Y., 248 P. 
2d 277. 

Pro rata share 

(1) Under statute providlng that 
notlce of payment of compensation 
and medical beneflts by employer or 
Insurance carrier, shall constitute a 
lien on any judgment recovered by 
employee from third-party tort-fea- 
sor to extent that court may deter- 
mine to be their pro rata share for 
compensation benefits paid, words 
**pro rata,»' must be construed in 
their broadest aspect and exact 
mathexnatical calculation cannot be 
applied to determino pro rata share. 
Fla.—Arex Indem. Co! v. Radln, 72 

So.2d 393. 

(2) Pro rata share based on egui- 
table dlstribution is available to ali 
compensation carrlers. 

Fla.—^Insurance Co. of Tex. v. Rain- 
ey, 86 So.2d 447. 

PTot '<ola8S snlt" 

An action by injured employee 
agrainst negligent third person is 
not a “class suit” in sense which 
would permit apportlonlng litigation 
expenses between employee and em¬ 
ployer or Insurance carrier asserting 
lien against recovery by employee, 
for compensation, etc., paid. 

Cal.—^Dodds v. Stellar, 183 P.2d 658, 
30 C.2d 496. 

Pain. and suffexing 
Compensation act, before 1931 
amendment, did not contemplate that 
subrogation of employer to em- 
ployee's rights against third-party 
tort-feasor should include damages 
recovered by employee for i)ain and 
suffering, and amendment glving em¬ 
ployer lien on employee’s entire 
judgment was not intended to au- 
thorise lien on segregated damages 
for pain and suffering, but amend¬ 
ment merely obligates employee to 
cause segregation thereof to defeat 
lien. 

Cal.—^Dighton v, Martin, 41 P.2d 197, 
4 C.A.2d 401. 

Two injuries 

Where employee, a truck driver, 
sustained a back injury and subse- 
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Quently while In same employment 
he suffered further back Injury when 
his truck was struck by another ve- 
hlcle, and an award of compensa¬ 
tion was made and apportioned 
egually between insurer at time of 
first injury and insurer at time of 
second injury, insurer at time of 
first Injury was not entitled to re- 
imbursement or a lien on employee»s 
recovery in third-party action 
against operator of other vehicla 
N.T.—Giannone v. Smith & Howell 
Film Service, Inc., 130 N.T.S.2d 
625, 283 App.Div. 976. 

7. N.Y.—^Mioeller v. Associated Hos¬ 
pital Service of Capital Dist., 106 
N.E.2d 16, 304 N.Y. 73. 

8. Cal.—Dodds V. Stellar, 183 P.2d 
658, 80 C.2d 496—Heaton v. Eer- 

I lan, 166 P.2d 857, 27 C.2d 716. 

Pacific Bmp. Ins. Co. v. Etortford 
Steam Boiler Inspection & Ins. 
Co., 299 P.2d 928, 143 C.A2d 646— 
Pacific Indemnity Co. v. Califomia 
Electric Works, 84 P.2d 313, 29 C 
A.2d 260, followed in Jacgues v. 
Standard Oll Co. of Cal., 84 P.2d 
322, 29 C.A.2d 745. 

Employee held statutory trustee 
Cal.—Dodds v. Stellar, 183 P.2d 658, 
30 C.2d 496. 

9. CaL—^Pacific Indem. Co. v. Cali- 
fornia Elee. Works, 84 P.2d 313, 
29 CA-2d 260, followed in Jaegues 
V. Standard Oil Co. of Cal., 84 P.. 
2d 322, 29 CJL2d 745. 

10. Cal.—^Pacific Indemnity Co. v. 
Califomia Electric Works, 84 P.2d 
813, 29 C.A2d 260, followed in 
Jaegues v. Standard Oil Co. of CaL, 
84 P.2d 322, 29 aA.2d 745. 

11. N.Y.—Schreiber v. American 
Bmployers' Ins. Co., 38 N.T.S.2d 
250, 266 App.Dlv. 167, afiOrmed 49 
N.B.2d 627, 290 N.T. 673. 

Butchers' M!ut. Cas. Co. of New 
York V. Emerald Cab Corp., 19 N. 
Y.S.2d 685, 174 Misc. 1. 

12. N.Y.—^Bogartz v. Astor, 69 N.B. 
2d 246, 293 N.Y. 663, motion de- 
nied 60 N.E.2d 390, 294 N.Y. 664. 
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lien of the insurance carrier, the carricr must make 
up the deficiency between the amount actually col- 
lected as a resuit of the third-party action and the 

compensation awardedA^ 

Under some statutes, the lien may be filed at any 
time before satisfaction of judgment,!^ and the lien 
attaches under the statute itself and not by reason of 
a notice given pursuant to the statute.^5 A statu- 
tory lien provided in favor of an employer has 
been held not to attach to the proceeds of recovery 
or settlement of an action by the administrator of 
the employee against third persons to recover dam- 
ages arising out of the employee*s death.l® The lien 
on the proceeds of the recovery in a third-party ac¬ 
tion is wholly unrelated to an additional and statu- 
tory cause of action created in a carrier*s favor aris¬ 
ing from its payment into the special funds,!^ since 
the payment into the funds is not compensation, as 
discussed supra § 366, and a satisfaction of a lien 
cannot possibly operate as a release of an entirely 
independent cause of action.i^ 

Where the statute so provides, the lien may be 
satisfied either out of the proceeds of a personal 
injuryi^ or a wrongful death^O action. An employee 
may not defeat the employer^s or insurer*s right to 
the subrogation by suing only for what are claimed 
to be noncompensable elements of damage.^i 

c. Amoirnt Faid in Excess of Arnount Dae for 
Compensation 

Where the employer Is entitied to recover from a third 


person only the amount of an award which the employer 
is legally compelled to pay to the employee, there should 
not be included In the recovery an amount pald In ex¬ 
cess of the amount legally payable. 

Where the employer is entitied to recover from a 
third person only the amount of an award which 
the employer is legally compelled to pay to the em¬ 
ployee, there should not be included in the recovery 
an amount paid in excess of the amount legally pay- 
able .22 While the view has been taken that a pub- 
lic body is entitied to reimbursement measured by 
whatever amount is payable under the compensa¬ 
tion act and not by the amount of the salary paid 
to its employee,2 3 there is apparently authority for 
the view that a municipal Corporation which is with- 
in the compensation act and which is required, in- 
dependently of the act, to pay to an injured em¬ 
ployee or officer his full salary during the period 
of disability is entitied to reimbursement or recov¬ 
ery to the extent of the full amount paid, although 
such amount is greater than is required by the com¬ 
pensation act^^ 

d. Compensation Not Paid 

Under some acts the employer or Insurer may recover 
the amount of compensation which he has become llable 
to pay although not actually paid, or he or it may have a 
lien for such amount. 

Under some acts the employer or insurer may 
recover the amount of compensation which he has 
become liable to pay although not actually paid,25 


13. N.T.—^Kussack v. Ring Const. 
Corp., 168 N,Y.S.2d 646. 1 A,D.2d 
684. 

14. CaL—^Duprey v. Shane, 249 P.2d 
8 . 39 C.2d 781. 

Digrhton V. Martin, 41 P.2d 197, 
4 aA.2d 401. 

16. N.Y.—Commissloners of State 
Ins. Fund v. Sims, 67 N’.T.S.2d 665, 
187 Misc. 815. 

16. N.H.—Gagne v. Garrison Hili 
Greenhouses, 109 A.2d 840, 99 N.H. 
292—^Dowd V. Moore, 109 A.2d 838, 
99 N.H. 313. 

17. N.T.—Commissloners of State 
Ins. Fund v. Consolidated Edison 
Co., 151 K‘.T.S.2d 215, 2 Misc.2d 
410. 

XTot entitied to lien 
Although Incident to death of em¬ 
ployee resulting from employment 
connected injury, Insurance carrier 
was required by workm6n’s compen¬ 
sation law to pay flve hundred dol- 
lars into vocational rehabilitation 
fund, and one thoxisand flve hundred 
dollars into fund for reopened cas¬ 
es, insurance carrier was not entitied 
to lien in such amounts against 
amount widow recovered from per¬ 


sons responsible for decedenfs 
wrongful death. 

N.T.—^Application of Grasso's Bs- 
tate, 148 N.T.S.2d 860, 1 Misc.2d 
704. 

18. N.T.—Commissloners of State 
Ins. Fund v. Consolidated Edison 
Co., 151 N.T.S.2d 215, 2 Misc.2d 
410. 

19. N.T.—^In re Frezioso*s Estate, 
109 N.T.S.2d 288. 

20. N.T.—^In re Liachman’s Estate, 
147 N.T.S.2d 769, 208 Misc. 774. 

In re 'Winiko£C*s Estate, 116 N. 
T.S.2d 262. 

Not full reimbuxsemeiLt 
Where amount of workmen^s com¬ 
pensation paid because of death of 
employee to widow for herself and 
for the benefit of a minor child ex- 
ceeded the amount widow and such 
child were authorized to receive 
from proceeds of compromise settle¬ 
ment of cause of action for wrong¬ 
ful death of employee, self-insured 
employer could not be reimbursed in 
full for such compensation payments 
and to discharge lien for such pay¬ 
ments, respectlve shares of ali dis- 
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tributees ezcept a son, who was over 
slzteen years of age at time of fa- 
ther*s death, should be charged with 
sums received from employer as 
compensation payments to extent of 
amount received from compromise 
settlement. 

N.T.—^In re Liachman's Estate, 147 
N.T.S.2d 769, 208 Misc. 774. 

21 . Ark.—Barth v. Liberty Mut. 
Ins. Co.. 208 S.W.2d 456, 212 Ark. 
942. 

Mo.—Sommers v. Hartford Acc. & 
Indem. Co., App., 277 S.W.2d 646. 

22 . Mich.—^Martin Parry Corpora¬ 
tion V. Berner, 244 N.W. 180, 269 
Mich. 621. 

71 C.J. p 1610 note 22. 

23. La.—^Vamado v. Rex Petroleum 
Corporation, App., 147 So. 513. 

71 C.J. p 1610 note 23. 

24», Cal.—^Bvans v. Los Angeles Ry. 
Corporation, 14 P.2d 752, 216 C. 
495. 

71 C.J. p 1610 note 24. 

25. N.T.—Simonetti v. Munro Wa- 
terproofing Co., 124 N.T.S.2d 789, 
282 App.Div. 899. 

N.D.—^Breitwieser v. State^ 62 N.W. 
2d 900. 
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but such right may be waived.^® Where an em- 
ployee died before compensation was paid to him, 
the right of the employer and insurance carrier to 
subrogation against the negligent third person has 
been held to be limited to the recovery in a wrong- 
ful death action,27 and not to extend to the recov¬ 
ery by the legal representative under a survival 

statute.28 

Lien. It seems that the lien of an employer un¬ 
der a provision for a lien on the employee^s judg- 
ment against a third person for the amount of the 
employeris expenditures for compensation includes, 
in addition to paymcnts made, payments to be made 
under an award of compensation,29 but the employ¬ 
er may waive the right to claim a lien for further 
expenditures by failure timely to assert a claim for 
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a lien for such expenditures,^® and may estop him- 
self to make a claim for reimbursement for such 
expenditures by conduct which"induced the belief 
by the employee that no lien for such expenditures 
would be asserted.21 

e. Medical, Nuising, Hospital, and Bnrial Ex¬ 
penses 

Medlcal, hospitar, and buriai expenses ntay be re- 
garded as compensation in respect of which the employer 
or insurer is entitied to recovery or reimbursement under 
the provisions of some acts. 

Medical and hospital expenses have been regarded 
as compensation in respect of which the employer or 
insurer is entitied to recovery or reimbursement un¬ 
der the provisions of some acts,22 regardless of 
whether the suit was for such sums.®® Where, how- 


Wis.—^Richtmaji, American Mut. Lia- 
billty Ins. Co„ Intervener, v. Hon- 
kamp, 13 N.W.2d 5S7, 246 Wis. 68. 
71 C.J. p 1610 note 26. 

Time to sue and successive actlons 
see supra § 1014. 

28. ni.—Weaver v. Hodge, 94 N.R 
2d 297, 406 III. 537. 

27- Pa.—^Funk v. Buckley & Co., 45 
A.2d 918, 158 Pa.Super. 586. 

28. Pa.—^Funk v. Buckley & Co., 
supra. 

29. N.T.—^Havens v. Hartshom, 55 
N.T.S.2d 698, 184 Misc. 310. 

71 C.J. p 1610 note 27. 

Fizlnfir axuoTULt 

Where compensation is paid In- 
jured employee by employer wlthout 
proceedlngs in industrlal accident 
commission, court. In ascertainlng 
amount of lien employer is entitied 
to, against any recovery by em¬ 
ployee against a third party for in- 
jury, must determine what amount 
will properly be expended in fulfill- 
ment of employer^a duty to compen¬ 
sate employee. 

Cal,—Heaton v. Kerlan, 166 P,2d 857, 
27 C.2d 716. 

20i Cal.—^Jacobsen v. State Indus¬ 
tria! Accident Commission, 299 P. 
66, 212 C. 440. 

71 C.J. p 1610 note 28. 

31. Cal.—Jacobsen v. State Indus¬ 
trlal Accident Commission, supra, 

71 C.J. p 1610 note 29. 

32. U.S.—U. S. V. Klein, C.C.A.Iowa, 
153 P.2d 55—The Etna, C.C.A.Pa., 
138 Pi2d 87—R, C. Hulfman Const. 
Co. V. East Coast Foundry & Boil- 
er Co., for Use and Benefit of Cen¬ 
tral Sur. & Ins. Corp., C.CAu.Pla., 
112 F.2d 684. 

Pagano v. Aetna Cas. & Surety 
Co., D.C.I11., 137 P.Supp. 295—Fon¬ 
tana V. Pennsylvania R. Co., D.C. 

, N.T., 106 F.Supp. 461, afftrmed, C. 
A., Fontana v. Grace Line, Inc., 
F.2d 151, certiorari denied Fon¬ 
tana v. Huron Stevedorlng Corp., 


74 S.Ct. 137, 346 U.S. 886, 98 L.Ed. 
390—Moragnel v. McCormack 
Lines, D.C.Md., 75 F.Supp. 969— 

U. S. V. Crystal, D.aOhio, 39 P. 
Supp. 220—U. S. V. BetUs, D.C 
Cal., 39 F.supp. 160. 

Fla.—Haverty Purniture Co. v. Mc¬ 
Kesson & Robbins, 19 So.2d 59, 154 
Fla. 772. 

Ga.—Western Union Telegraph Co. 

V. Smith. 178 S.B. 472, 50 Ga.App. 
585. 

Ky.—Southern Quarrles & Contract- 
ing Co. V. Hensley, 232 S.W.2d 999, 
813 Ky. 640. 

La.—Washington v. T. Smith & Son, 
App., $8 So.2d 837—deRoode v. 
Jahncke Service, Inc., App., 52 So. 
2d 736—Gaiennie v. Co-operative 
Produce Co., App., 199 So. 610— 
Williams v. Campbell, App., 185 
So. 683. 

Md.—Standard Wholesale Phosphate 
& Acid Works v. Rukert Terminals 
Corp., 65 A.2d 304, 193 Md. 20. 
Mass.—^Meehan’s Case, 56 N.E.2d 23, 
316 Mass. 522—^Bruso’s Case, 4 N. 
E.2d 308, 295 Mass. 531. 

Minn.—Dockendorf v. Lakle, 61 N. 

W. 2d 752, 240 Mlnn. 441. 

Mo.—Sommers v. Hartford Acc. & 
Indem. Co„ App., 277 S.W.2d 646 
—Brouk V. United Wood Heei Co., 
App.. 145 S.W.2d 475. 

N.J.—^Prudential Ins. Co. of Ameri¬ 
ca V. Laval, 23 A.2d 908, 131 N.J. 
Eq. 23. 

N.T.—Slmonetti v. Munro Water- 
prooflng Co., 124 N.T.S.2d 789, 282 
App.Div. 899—Caihoun v. West 
Bnd Brewing Co., 56 N.T.S.2d 106, 
269 App.Div. 398. 

Commlssioners of State Ins. 
Pund V. Slms, 67 N.Y.S.2d 666, 187 
Mlsc. 816—^Lappin v. National 
Container Corp., 37 N.Y.S.2d 800, 
179 Mlsc. 109—^Liberty Mut. Ins. 
Co. V. New York & Queens Efiec- 
trio Llght & Power Co., 292 N.Y.S. 
439, 161 Mlsc. 491. 

Or.—^Prench v. Christner, 143 P.2d 
674, 173 Or. 168. 
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Tenn.—u. S. Pldellty & Guaranty 
Co. V. Blam, 278 S.W.2d 693, 198 
Tenn. 194—^U. S. Fidellty & Guar¬ 
anty Co. V. Union Ry. Co., 187 S.W. 
2d 616, 182 Tenn. 412. 

Tex.—Dempster Mill Mfg. Co. v. 
Wiley, Civ.App., 131 S.W.2d 257, 
error dismissed, Judgment coirect 
Wls.—^Klotz V. Pfister & Vogel 
Leather Co., 264 N.W. 496, 220 Wis. 
67. 

71 C.J. p 1611 note 32. 

AsslgmneiLt of employee’» xlglit not 
necessary 

U.S.—U. S. V. Bettis, D.C.Cal., 39 F. 
Supp. 160. 

Where dty became a self4n8ixror 

and complled wlth statute authoriz- 
ing it to secure compensation to Its 
employees, employees of city were 
brought within compensation act for 
ali purposes, and city was therefore 
entitied to recover against defend¬ 
ant, whose negligence had caused 
employee’s injury for moneys ex¬ 
pended for medical and hospital ex¬ 
penses of employee. 

N.Y.—City of New York v. Steers & 
Menke, 4 N.Y.S.2d 292, 167 Mlsc. 
566, afilrmed 4 N.Y.S.2d 992, 254 
App.Div. 669. 

Blscretloa held not abnsed 
Fla.—Arex Indem. Co. v. Radin, 72 
So.2d 393. 

Iidmltatloil in 

Compensation act provision that 
where medical and hospital expens¬ 
es exceed maximum statutory lia- 
bility maximum amount should be 
apportloned among varlous clalm- 
ants in accordance with amounts 
due does not glve compensation In¬ 
surer a right of subrogation to re¬ 
cover medical and hospital expenses 
paid in excess of statutory maxi¬ 
mum. 

Tenn.—U. S. Fidellty & Guaranty 
Co. T. Elam, 278 S.W.2d 698, 198 
Tenn. 194. 

83. Mo.-TSommers v. Hartford Acc. 
& Inde^ Co., App., 277 S.W.2d 645. 
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cvcr, the recovery by an employee does not include 
medical expenses, the employer and insurer have 
been held not to be entitled to reimbursement for 
such expenses.^4 Under other acts, the right to 
recover the expense of medical and hospital treat- 
ment has been denied in the absence of an express 

provision permitting recovery.36 

Under some statutes, whether or not specifically 
provided, burial expenses paid by an employer are 
regarded as compensation and may be recovered,36 
although there is authority stating that the term 
"'compensation” as used in connection with work- 
men’s compensation does not include funeral ex- 
penses.37 

Lien. It seems that the lien of the employer 
against the employee's judgment against a person 
other than the employer for expenditures for com¬ 
pensation, given by some acts, covers expenditures 
for medical, nursing, and hospital Services,^» but 
the compensation insurer, otherwise entitled to as- 
sert the lien, may waive^^ or, by its conduct, be 


estopped to assert,^® its right to a lien for such 
Services. A provision for assignment may include 
a claim for funeral expenses,and some acts give 
the employer the right to deduct from the amount 
recovered the expenses of the last sickness and 
burial of a deceased employee,^^ or a lien for funeral 

allowance.^3 

f. Expenses of Ihvestigation and Litigation 

Under some acts the employer or insurer is entitied 
to recovery or reimbursement for the costs or expenses 
of enforcing the ilability of the third person. 

Although some statutes do not provide for a de- 
duction for counsel fees or other costs of litiga¬ 
tion,under other acts, in addition to compensa¬ 
tion paid or payable, the employer or insurer who is 
entitled to recovery or reimbursement in respect of 
the liability of the third person for injury to, or 
the death of, an employee is entitled to recovery or 
reimbursement for the costs or expenses of enforc¬ 
ing the liability of such person,^® such as attomeys’ 
fees;^® and, according to some cases, insurer is en- 


34. N.T.—Kushner v. Klngston 
Knitting Mills, Inc.« 156 N.T.S.2d 
474, 2 A.D.2d 394. 

35. Del.—^EYajik C. Spaxks Co. v. 
Huber Baklng Co., 96 A.2d 466, 9 
Terry 9. 

71 C.J. p 1611 note 84. 

36. FISm—^B itumineus Cas. Corp. v. 
Hawes, 82 So.2d 731—^Bltuminous 
Cas. Corp. v. Williams, 17 So.2d 
98, 154 Fla. 191. 

La.—^Alford v. Louisiana & A. Hy. 

Co., App., 38 So.2d 258. 

Mich.—^Midhigan Boller & Sheet 
Iron Works, for Use and Benefit of 
American Mut. Liability Co., v. 
Dressler, 282 N.W. 222, 286 Mich. 
502. 

ir.T.—^In re Lachman*s Bstate, 147 N. 

Y.S.2d 769, 208 Misc. 774. 

Pa.—^Kugris v. Hammond Coal Co., 
101 A.2d 166, 174 Pa.Super. 376— 
Leach v. Meadow Gold. Dalries, 
Inc., 91 A.2d 293, 171 Pa.Super. 594 
—Myers v. Philadelphia Daily 
News, 79 A.2d 787, 168 Pa.Super. 
594. 

Gaetano v. Dorst, Com.Pl., 89 
PIttsb.Leg.J. 371. 

Funeral and last sickness expenses 
in general see supra $ 276. 

37. N,J.—0’Brien v. New Jersey 
State Highway Dept, 78 A.2d 717. 
11 N.J.Super. 648. 

38. U.S.—^Lundberg v. Prudential S. 
S. Corp., D.C.N.T., 102 F.Supp. 115. 

Ccd.—^Heaton v. Kerlan, 166 P.2d 857, 
27 a2d 716. 

Morris v. Standard OU Co., 247 
P. 688, 77 CJL 720. 

N.H.—Gagne v, Garriaon HUI Green- 
houses, 109 A.2d 840, 99 N:.H. 292. 
N.J.—^Liberty Mut. Ins. Co. v. Ma- 


hieu Conat Co.. 65 A.2d 907, 26 N. 
J.Mlsc. 12. 

N.T.—^Application of Graaso^s Bs¬ 
tate. 148 N.T.S.2d 860, 1 MIsc.2d 
704—^Havens v. Hartshom, 66 N. 
T.S.2d 698, 184 Misc. 810—Butch- 
ers Mut. Cas. Co. of New Tork v. 
Emerald Cab Corp., 8 N.Y.S.2d 746, 
169 Misc. 749, reversed on other 
grounds 19 N.T.S.2d 685, 174 Misc. 
1 , 

Purpose of statute giving work- 
men’a compensation carrier enforce- 
able lien eigainst proceeds of any 
recovery in claimanfs action against 
third-party tort-feasor is to make 
someone other than compensation 
carrier provide hospital and other 
similar Services. 

N.Y.—^Moeller v. Associated Hospi¬ 
tal Service of Capital Dist., 103 
N.Y,S.2d 116, 278 App.Dlv. 723, re¬ 
versed on other grounds 106 N.E. 
2d 16, 804 N.Y. 73. 

Beoovery by employee 
Where Insurance carrier or em¬ 
ployer claims lien for medical ex¬ 
penses paid, injured employee can 
nevertheless recover such expenses 
from third-party tort-feasor. 

N.Y.—Calhoun v. West End Brewing 
Co., 66 N.Y.S.2d 106, 269 App.Dlv. 
398. 

39. Cal.—Morris v. Standard OU 
Co., 247 P. 683, 77 C.A. 720. 

71 C.J. p 1611 note 86. 

40. Cal.—^Morris v. Standard OU 
Co., suprcL 

41. Wis.—^Verhelst Const. Co. v. 
Galles, 236 N.W. 656, 204 Wis. 96. 

71 C.J. p 1611 note 38. 

42. U.S.—Otis Elevator Co. v. Mil- 
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ler & Paine, Neb., 240 F. 376, 158 
C.C.A. 302. 

43. N.Y.—^In re Precioao’s Estate, 
109 N.Y.S.2d 288. 

44. Mass.—^Meehan's Case, 56 N.E. 
2d 23, 316 Mass. 622. 

Expenses incurred by employee see 
supra § 1040 e. 

Statute oonstmed 

Where statute provided that In 
event employer's insurer, in action 
against wrongdoer, recovered a sum 
greater than that paid by insurer to 
employee, four-fifths of excess 
should be paid to employee, basis for 
computlng employee*s share was 
sum recovered without deductions 
for counsel fees or costs of litiga¬ 
tion, slnce supreme Judiclal court 
could not read into statute a provi¬ 
sion legislature did not Include, or 
assume that deductions other than 
those provided for were intended; 
but legislature may authorise de¬ 
ductions for expenses of suit 
brought by employei^s insurer 
against wrongdoer, in determining 
basis for computlng employee’s 
share of sum recovered in excess of 
compensation paid by insurer to em¬ 
ployee. 

Mass.—^Meehan's Case, supra. 

46. U.S.—Otis Elevator Co. v. Mll- 
ler & Paine, Neb., 240 F. 376, 163 
C.C.A. 302. - 

Neb.—^Bronder v. Otis Elevator Co., 
237 N.W. 671, 121 Neb. 681. 

43 . La.—^Washington v. T. Smith & 
Son, App., 68 So.2d 837—Alforil v. 
Louisiana & A. Ry. Co., App., 36' 
So.2d 268—Galennle v. Co-op«4- 
tive Produce Co., App., 199 So. 61».' 
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titled to recover expenses and costs of investiga- 
tion and of prosecution of the action even though 
the governing provision refers oniy to an employ- 
er.‘*7 An employer or his insurer may be entitled 
to attorneys* fees under the terms of the agreement 
between the employer and employee.^8 it has been 
held, however, that a contingent fee contract be¬ 
tween an administrator and his attomeys for prose¬ 
cution of a wrongful death claim is not binding on 
an insurer who has intervened to claim a share of 
proceeds as reimbursement for death benefits paid.^^ 

Under some provisions, the allowance of an at- 
tomey^s fee is within the discretion of the court,^® 
and a provision that any expenditure which the em¬ 
ployer has paid or has become liable to pay by rea- 
son of the injury or death of an employee shall be 
deemed a part of the damages, including a reason- 
able attorne 3 r*s fee, does not include an attome/s 
fee in the employer*s action against the person lia- 
ble.6l 
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§ 1042. Apportionment and Distribution of 
Amount Recovered and Prioritics 

The purpoee of subro^atlon provisions of the com- 
pensatlon law is to assure an equitable division of the 
proceeds of a recovery from a third person between an 
Injured employee or his dependents and the one liable for 
his compensation, and In generat the claim of an em¬ 
ployer has priority over the claim of the employee, the 
dependents, or beneflciarles of a deceased employee. 

The purpose of subrogation provisions of com- 
pensation law is to assure an equitable division of 
the proceeds of a recovery in a third-party action 
between an injured employee or his dependents and 
the one liable for his compensation.52 Where a 
statute prescribes the manner in which any amount 
recovered is to be disbursed, one who prosecutes the 
action is bound by the terms thereof.^s In general 
the claim of the employer has priority over the claim 
of the employee or the dependents or beneficiaries 
of a deceased employee, in respect of a recovery 
from the third-party wrongdoers.^^ While the pri¬ 
ority of a lien of an employee's attorney over those 
claims of the person who has paid compensation in 
respect of a fund recovered by the employee has 
been recognized,^^ under some provisions a ftind 


K.J,—^Felnsod v. ti. & F. Const. Co., 
4 A.2d 692, 17 N.J.Mlsc. 66—Savltt 
V. Ii. & F. Const Co., 4 A.2d 692, 
17 K.J.Misc. 65, certiorari dlsmlss- 
ed 8 A.2d 110, 123 N.J.L.aw 149, 
modlfied on other grounds 10 A.2d 
728, 124 N.J.Law 178. 

N.C.—Lovette v. Lloyd, 73 SJE3.2d 
886, 236 N.C. 663. 

Ohio.—^American Mut Liabllity Ins. 
Co. V. U. S. Blectrical Tool Co., 9 
N.E.2d 167, 65 Ohio App. 107. 

Tex.—^Fort Worth Lloyds t. Hay- 
srood, 246 S.W.2d 866, 161 Tex. 149 
—Smith V. Henger, 226 S.W.2d 425, 
148 Tex. 456, 20 A.Li.H.2d 853— 
Traders & General Ins. Co. v. West 
Texas Utilities Co., 165 S.W.2d 718, 
140 Tex. 67. 

Credit on, or deduction from, com¬ 
pensation award payahle to com¬ 
pensation claimant of amount col- 
lected from third-person wrons:- 
doer with or without reduction 
therefrom of attorney^ s fees and 
expenses of litlsration incurred in 
obtalningr it see supra 9 396. 

nroof of vaUie of Services 
In view of fact that Services per- 
formed by attomeys for compensa¬ 
tion were literally performed in 
presence of, and under eyes of, court, 
proof of value of Services rendered 
was not necessary before an award 
of attorney*s fees could be made to 
compensation Insurer, but court 
could, on its own Initlatlvc, fix a rea- 
sonable attomey^s fea 
Lia.—Washinirton v. T. Smith & Son, 
App., 68 So.2d 337. 


Beasonable and necessary expenses 

Costs and expenses in a third-par¬ 
ty action under I<ongshoremen’s and 
Harbor Workers* Compensation Act, 
in order to be allowable, must be 
reasonable and necessary. 

U.S.—Voris V. Gulf-Tide Stevedores, 
C.A.Tex.. 211 F.2d 549, certiorari 
denied Gulf-TIde Stevedores v. 
Voris, 76 S.Ct. 37, 848 U.S. 823, 99 
Li.Bd. 649. 

Ikiniitailon in amount 
Amount of attorney's fee, for 
prosecuting a wrongful death action 
against third person in name of 
workman’s compensation insurance 
carrier as subrogee, should be deter- 
mined by industria! commission in 
accordance with statute and charged 
to entire recovery against third per¬ 
son as lawful expense incurred, but 
amount thereof should not exceed 
one-third of amount recovered as 
agreed in contract of employment. 
Fla.—^Bituminous Cas. Corp. v. Wil¬ 
liams, 17 So.2d 98, 164 Fla. 191. 

Beasonable fees 

(1) Where record disclosed that 
tria! had consumed approximately 
flve days, appellate court before 
which matter was thereafter argued 
would, in consideration of record, 
award intervening compensation In¬ 
surer sum of two hundred fifty dol- 
lars as a reasonable attorney's fea 
La—Washington v. T. Smith & Son, 

App., 68 So.2d 337. 

(2) In action whereln it was de- 
termined that compensation carrier 
was entitled to reimbursement for 
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compensation paid and costs In¬ 
curred, evidence established that rea¬ 
sonable attorney’s fees to which car¬ 
rier would be entitled were ten thou- 
sand dollars. 

U.S.—^Miranda v. City of Galveston, 
D.C.Tex., 123 F.Supp. 889. 

47. U.S.—Worlanen’s Compensation 
Exchange v. Chlcago, M., St P. & 
P. R. Co., D.C.Idaho, 46 F.2d 885. 

71 C.J. p 1611 note 42. 

Subrogation of insurer in general see 
supra § 993. 

48. U.S.—^Miranda v. City of Gal¬ 
veston, D.C.Tex., 123 F.Supp. 889. 

48. Ark.—Winfrey & Carlile v. 
Nickles, 270 S.W.2d 923, 223 Ark. 
894. 

60. Conn.—^Bombanello v. Throm, 
133 A 577, 104 Conn. 604. 

71 C.J. p 1611 note 43. 

61. CaJ.—^Merino v. Pacific Coast 
Borax Co., 12 P.2d 468, 124 GA 
886 . 

71 GJ. p 1611 note 44. 

68. N.T.—Caulfield v. Elmhurst 
Contracting Co., 63 N.T.S.2d 26, 
268 App.Div. 661, afftrmed 62 N.E, 
2d 237, 294 N.T. 803. 

Skakandy v. State, 66 N.T.S.2d 
99, 188 Misc. 214, affirmed 80 N.Y. 
S.2d 849, 274 App.Div. 163. affirmed 
84 N.E.2d 804, 298 N.Y. 886. 

53. N.C.—^Penny v. Stone, 46 S.E.2d 
362, 228 N.C. 296. 

54. Conn.—Bombanello v. Throm, 
183 A 577, 104 Conn. 604. 

71 C.J. p 1612 note 46, 

55. Mont—Corpus Juris oited In 
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which represents the recovery from a third person 
by the dependents of a deceased employee and which 
is subject to insurer^s right of subrogation is free 
from a lien of the attorney for dependents where 
there is no excess to which such dependents are en- 
titled.®^ Under some acts the balance after deduc- 
tion of the expenses of the action and the payment 
to the employer of the compensation paid is paid 
to the employee or dependent as an advance pay¬ 
ment on future installments of compensation,57 or, 
if such remainder is in excess of the amount of 
future installments, in full discharge of such in¬ 
stallments.®® 

Under the Longshoremen’s and Harbor Workers’ 
Compensation Act the recovery by the personal rep- 
resentative of a deceased employee against a third 
person does not resuit in the postponement of pay¬ 
ment of an award of compensation for a deficiency ; 
the due date of the installments is computed from 
the date of death.®® Under the same act the ex¬ 
pense of securing recovery from a third person re- 
sponsible for injuries is a first charge against the 


fund recovered itself, whether the fund was cre- 
ated in a suit brought by the employer or one 
brought by the employee.®® 

/urisdiction and form of proceeding for appor- 
tionment of distribution, The authority of the triai 
court to make due distribution or apportionment 
of the amount recovered from the third-party 
wrongdoer, between the employee and the employer 
or insurer, has been recognized.®! A bili of inter- 
pleader by the person liable for the death of an em¬ 
ployee which seeks a settlement of conflicting claims 
of the personal representative of a deceased em¬ 
ployee, his dependents, and insurer who claims sub- 
rogation has been upheld as against an objection 
that it contained no averment that the death of the 
employee arose out of, and in the course of, his em- 

ployment.52 

Verdict and judgment, While the propriety of a 
verdict apportioning the recovery between the per¬ 
son liable for compensation and the dependents of a 
deceased employee has been recognized,®® it has 


Hardware Mut. Cas. Co. v. Butler, 
148 P.2d 563, 569, 116 Mont. 73. 
KJ.—^Belfatto v. Massacliusetts 

Bonding &. Ins. Co., 121 A.2d 431, 
39 N-J-Super. 507. 

N.T.—Jackson v. City of New York, 
45 K.T.S.2d 505, 182 Mlsc. 686. 

71 C.J. p 1612 note 46. 

AppUoaliility of statute 
Statute vesting court wltk Jurls- 
diction to determlne and enforce at- 
tomey*s lien waa not rendered inap- 
plicable to injured employee’s third- 
party action by statute empowerlng 
Industrlal board to approve attor- 
ney’s fees under workmen's com- 
pensation law; and latter statute ap- 
plies solely to claims relating to 
awards for compensation benefits, 
and authority of board does not ex- 
tend to third-party actions prosecut- 
ed by Injured employee under proc- 
ess of court. 

N.T.—Jackson v. City of New York, 
supra 

Setenniuatlou of fees 

Attorney’s lien for Services ren¬ 
dered in injured employee’s third- 
party action wherein seven thousand 
flve hundred dollars was recovered 
was fixed at thirty-five per cent of 
judgment subject to payment of 
costs. 

N.Y.—Jackson v. City of New York, 
supra 

Contingeut f ee 

Where claimant*s attorney was re- 
quested by employer*s insurer to 
represent Insurer and protect its in- 
terest in common-law action against 
third person by clalmant, and Stand¬ 
ard one-third contingent fee was 
agreed on In writing for tria! pro- 


ceedings, and attorney recovered a 
Judgment, which was affirmed on ap- 
peal, and insurer permitted attorney 
to proceed with appeal without an 
early objection. although insurer had 
knowledge of fact that attorney 
would claim flfty per cent of judg¬ 
ment as contingent fee, attorney was 
entitled to flfty per cent of total 
judgment in accordance with cus- 
tomary fee in such type of casa 
U.S.—^Pagano v. Aetna Cas. & Sur. 

Co., D.C.I11., 137 F.Supp. 296. 

56, Ala.—Georgia Casualty Co. v. 

Haygood, 97 So. 87, 210 AUu 66. 
67. Pa—Wilson v. Pittsburgh 
Bridge & Iron Works, 85 PaSuper. 
637. 

58. Pa—^Ellls V. Atlantic Reflnlng 
Co., 163 A. 631, 309 Pa 287. 

71 C.J. p 1612 note 49. 

59. U.S.—Jarka Corporation v. Mon- 
ahan, C.CA.Mass., 62 F.2d 588. 

60. U.S.—^Fontana v. Pennsylvania 
R. Co., D.C.N.Y., 106 F.Supp. 461, 
affirmed, C.A., Fontana v. Grace 
Line, Inc., 205 F.2d 161, certiorari 
denied Fontana v. Huron Steve- 
doring Corp., 74 S.Ct. 137, 346 U.S. 
886 , 98 L.Ed. 390. 

61- Tex.—Houston Belt & T. Ry. Co. 

V. Roger s, Civ.App., 44 S.W.2d 420. 
71 C.J. p 1612 note 61. 

Froper distxibutiou 
Under statute provldlng that in 
successful actions brought by in¬ 
jured employee against third-party 
tort-feasor, court is empowered to 
determlne pro rata share of employ¬ 
er or Insurance carrier *‘tor compen¬ 
sation benefits paid," triai court 
erred in considering anticipated ex- 
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penditures for medical care of em¬ 
ployee in arriving at proper distribu¬ 
tion of proceeds of judgment; and 
triai court erred in not charging In¬ 
surance canier with its pro rata 
shaxe of court costs incurred and not 
taxed against tort-feasor; but court 
did not err in ordering reimburse- 
ment to carrier in full for amounts 
paid. 

Fla.—^Baughman v. Aetna Cas. & 
Sur. Co., 78 So.2d 694. 

Sole Jurlsdiotloa 

Circuit court is vested with sole 
jurisdlction of making an order of 
distribution of moneys recovered 
from negligent third party for death 
of workman and there is no appeal to 
deputy commis sioner or full commis- 
sion. 

Fla.—Cushman Baking Co. v. Hober- 
man, 74 So.2d 69. 

SBquitable principies not abnsed 
In action by employee against 
third-party tort-feasor, order of triai 
court that Insurance carrier pay to 
«nployee^B attorneys thirty per cent 
of sum allotted to carrier as pro 
rata share of judgment, was not an 
abuse of equitable principies, under 
statute provldlng for reasonable fee 
to be set by Judge in a distribution 
which he may consider equitable, nor 
was it an impalrment of employee's 
contract with attorneys which pro- 
vided for fee of forty per cent. 

Fla.—^Baughman v. Aetna Cajs. A 
Sur. Co., 78 So.2d 694. 

62. Ala.—Georgia Casualty Co. v. 
Haygood, 97 So. 87, 210 Ala. 56. 

71 aJ. p 1613 note 62. 

63. Md.—Clough A MoUoy v. Shil- 
ling; 131 A. 343, 149 Md. 183. 
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been held that it is not necessary that tbe jury sbould 
make an apportionment in the verdict between the 
employee and the employer or insurer in an action 
to which the employer or insurer is not a party.®'* 
A verdict which awards to the widow and children 
of a deceased employee the full amount of damages 
for the death of the employee in an action by an 
employer for the use of insurer and of the de- 
pendents of the deceased employee may be objected 
to by defendant when in any event the widow and 
children were not entitled to more than the excess 
over the award of compensation and the employer’s 
expenses and costs of action.® 5 Under a provision 
of the act for the apportionment of the damages 
where the employer and employee join as parties 
plaintiff, the judgment should provide for the re- 
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covery by each of the respective amounts to which 
they are entitled.®® 

Employe/s lien on judgment against third per-‘ 
son. Under a provision that the court shall, on ap- 
plication, allow as a first lien against a judgment of 
an employee against a person other than the em¬ 
ployer the amoimt of the employer*s expenditures 
for compensation, only that amount of the judg¬ 
ment which is attributable to elements for whi^ 
compensation may be awarded imder the act is avail- 
able for the application of t' e lien.®^ The author- 
ity to make a segregation of the amount of the judg¬ 
ment in respect of compensable and noncompensable 
elements of damages is vested exclusively in the 
court in which the judgment is rendered®® and not 
in the state industrial accident commission.®® 


2. Physician or Surgeon Guilty of Malpractice 


§ 1043. Rights of Employee or His De- 
pendents 

An employee or his dependent may, or may not, have 
a right of action for malpractice against an attending 
physician or surgeon who aggravates the orlglnal injury. 

Under a number of the acts making the remedy 
provided by the act exclusive, and under which any 
aggravation of the original injury resulting from 
the negligence of the employer’s physician is con- 
sidered compensable, as discussed supra § 207, it has 


been held that the employee’s or dependentes right 
of action for negligence against an attending phy¬ 
sician or surgeon is abrogated,*^® such action not 
Corning within an exception to the act permitting 
the employee to seek damages from a third person 
causing the injury.*^! Under such statutes, if the 
employee has received compensation or has settled 
with the employer as. to the compensation he is to 
receive, no action may be brought by the employee 
against the negligent physician.*^® 


64. Md.—Stark v. Gripp. 133 A. 338, 
150 Md. 665. 

65i Md.—^Bethlehem Steel Co. v. 
Ra 3 miond Concrete File Co., 118 A. 
270. 141 Md. 67. 

66 . Conn.—Stavola v. Palmer, 73 A 
2d 831, 136 Conn. 670—Mickel v. 
New England Coal & Coke Co., 47 
A2d 187, 132 Conn, 671, 171 AUR. 
1001 . 

71 C.J. p 1613 note 56. 

67. CaL—Jacobsen v. State Indus¬ 
trial Accident Commission, 290 P. 
66 , 212 C. 440. 

71 CJr. p 1613 note 67. 

68 . CaL—Jacobsen v. State Indus¬ 
trial Accident Commission, 209 P. 
66 , 212 C. 440. 

71 C.J. p 1613 note 68. 

66 « Cal.—Zurich General Acoid^t 
& LiabUity Ins. Co. v. State Indus¬ 
trial Accident Commission, 290 P. 
70, 212 C. 451—Jacobsen v. State 
Industrial Accident Commissldn, 
290 P. 66, 212 C. 440. 

70. W.Va.—^MaJcarenko v. Scott, 65 
S.B.2d 88, 132 W.Va. 430. 

71 CJr. p 1618 note 64. 

Actions for malpractice generally 
see Pbyslcians and Surgeons 29 
40-67. 


RiS^hts a^rainst third persons srener- 
ally see supra § 983 et seg. 

Pain and miff exinsr 
Injured employee could not main- 
tain common-law action for pain and 
sulfering caused by aliegred negli¬ 
gence or carelessness of employer^s 
physician in treating compensable 
injuries; matter belng within ezclu- 
sive Jurisdiction of Industrial com¬ 
mission. 

Okl.—Alexander v. Von Wedel, 37 P. 
2d 252, 169. Okl. 341—Markley v. 
Whlte, 32 P.2d 716, 168 OkL 244. 

Xn 

(1) Rule of text has been applied. 
111 .—^Hayes v. Marshall Field & Co., 

116 N.B.2d 09, 851 IlLApp. 329— 
Spelman t. Pirie, 283 IlLApp. 6. 

(2) Where employee employer, 
and physician treating employee 
were aJl under workmen*s compensa¬ 
tion act, employee's cause of action 
against physician for aJleged mal¬ 
practice was transferred to employer 
and employee dld not have legal ca- 
pacity to sue physician. 

IU.—Duvardo v. Mcore^ 98 N.E.2d 
855, 343 IlLApp. 804. 

(8) It has been held, however, that 
an employee’s receipt of compensa¬ 
tion under workmen's compensation 


act did not bar recovery in em- 
ployee's subsequent action against 
physician for malpractice in treat¬ 
ing employee^s injuries. 

111.—^Huntoon v. Pritehard, 20 N.B. 

2d 63, 371 IlL 36. 

Zh New Jersey 

(1) Text rule has been applied. 
N.J.—^Burns v. Vilardo, 60 A2d 94, 26 

N.J.M1SC. 277. 

(2) In a later case, however, it 
has been held that common-law right 
of a person wronged to recover 
against wrongdoer is not negated by 
recovery of compensation by em¬ 
ployee from employer and that this 
holds true where treating physician 
allegedly commits a wrong against 
an injured employee, thereby aggra- 
vating his Injury. 

N.J.—Dettman v. Goldsmlth, 78 A2d 
626, 11 N.J.Super. 671. 

71« lowa.—^Palne v. Wyatt, 261 N. 

W. 78, 217 lowa 1147. 

71 C.J. p 1613 note 66. 

72. U.S.—Wheeler v. Logan General 
HospitaL D.C.W.Va., 08 F.Supp. 
877. 

N.J.—Bums V. Vilardo, 60 A.2d 04, 
26 N.J.Misc. 277. 

W.Va.—^Makarenko v. Scott, 56 S.E. 

2d 88, 132 W.Va. 430. 

71 C.J. p 1613 note 66. 
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Under other statutes, however, the right of ac- the employer-doctor is a “person other than the 
tion for malpractice is not barredj^ even though employer^ within the meaning of the compensa- 
compensation has been allowed to the employee for tion actJ^ Where a physician is employed by the 
the injury*^^ resulting from such malpractice,employer to fumish medical treatment to the in- 
since such acceptance o£ compensation does not con- jured employee, such physician is, likewise, a “per- 
stitute an election of an inconsistent remedy.*^® The son other than the employer,” within a statute pre- 
rule that an action for malpractice is not barred ap- serving employees' common-law rights against per- 
plies even where an employee of a physician goes sons other than the employer,'^® or such physician 
to such physician for a treatment of an injury and is a third person against whom the common-law 
the physician is ncgligent,^^ because in such event, rights of action by employees are preserved.®® Un- 


73. Cal.—^Duprey v. Shane, 249 P. 
2d 8, 39 C.2d 781. 

Smith V. Cole m an , 116 P.2d 13 3f 
46 aA.2d 507. 

Colo.—^Frold V. Knowles, 36 P.2d 166, 
95 Colo. 223. 

Qa.—Gay v. Greene, 84 S.E.2d 847, 
91 Ga-App. 78. 

Ky.—^Morrison v. Carbide & Carbon 
Chemicals Corporation, 129 S.W. 
2d 647, 278 Ky. 746. 

j£inn.—^McGough v. McCarthy Imp. 

Co., 287 N.W. 867, 206 Minn. 1. 

N.T.—^Parchefsky v. Kroll Bros., 276 
N.T.S. 322, 242 App.Dlv. 346, re- 
versed on other grounda 196 N.E. 
308. 267 N.Y. 410, 98 A.Li.R. 1387. 

Baselice v. Fanonl, 67 N.Y.S.2d 
531, 186 Misc. 693—Mcintyre v. 
Stewart, 65 N.Y.S.2d 39, 184 Misc. 
610, afflrmed 66 N.Y.S.2d 128, 269 
App.Div. 731. 

Pa.—-Howard v. Berg, 86 Pa.Dlst. & 
Co. 368, 101 Pittsb.Leg.J. 439. 

Va.—^Fauver v. Bell, 65 S.B.2d 576, 
192 Va. 518. 

71 aj. p 1614 note 67. 

XTegUgeooe wxuft t)e proved 
An action against surgeon to re- 
cover damages for injury sustalned 
as resuit of defendanfs alleged neg- 
ligence in performlng operation un¬ 
der contract made by plaintiff*s em¬ 
ployer in compliance wlth Federal 
Longshoremen's Compensation Act, 
was not action in contract, but ac¬ 
tion for malpractice, whereln alleged 
negllgence must be proved. 

Wash.—Rundin v. Sells, 95 P,2d 1023, 
1 Wash.2d 332, certiorari denied 60 
S.Ct. 1094, 310 n.S. 645, 84 L.Ed. 
1412. 

PltysiolaiL not entltled to of 

aot 

(1) Physician who had treated 
employee was stranger to workmen*8 
compensation act, purpose of which 
was to determine, define, and pre- 
scribe relations between employer 
and employee, and outsider who did 
not share burdens of act imposed on 
employer was entitled to none of its 
benefits. 

Colo.--Proid V. Knowles, 86 P.2d 166, 
86 Cola 228. 

(2) Statute providing that em- 
ployee'8 rights under compensation 
law sh^ exclude ali other rights or 
remedies of employee excludes only 

101C. J.S.—40 


employee's other rights against em¬ 
ployer, and did not inure to benefit 
of third-person physician from 
whom employee sought damages. 

Ga.—Gay v. Greene, 84 S.E.2d 847, 
91 GaALpp. 78. 

Flea of res Judloata 
In malpractice action by employee 
against employer, an insurer and 
physlcians, answer alleging that 
flndlngs and flnal award by indus¬ 
tria! accident commisslon were bar 
to action was in effect a plea of res 
judicata which presented issues of 
fact for determination of trial court 
in exerclse of jurisdlction. 

Cal.—Liberty Mut Ins. Co. v. Superi¬ 
or Court in and for Los Angeles 
County, 146 P.2d 844, 62 CJL.2d 
601. 

Belationshlp estabUshed 
Physician designated to treat in- 
jured claimant under workmen’s 
compensation law sustains relation- 
ship of physician to claimant, with 
respect to recovery for malpractice. 
N.Y.—Greensteln v. Fornell, 267 N. 
Y.S. 673,143 Misc. 880. 

3^ UlSSOTLZl 

(1) Text rule is followed. 

Mo.—Schumacher v. Leslie, 232 S.W. 
2d 913, 360 Mo. 1238. 

(2) When phy8ician’8 malpractice, 
aggravating employee’s injury com- 
pensable under workmen’8 compen¬ 
sation act, is not natural and prob- 
able consequence of origlnal Injury, 
Chain of causation is broken and 
malpractice constitutes independent 
intervening cause, so as to entitle 
employee to recover damages from 
physician. 

Mo.—Schumacher v. Leslie, supra. 

(8) There was earller authorlty 
to contrary. 

Mo.—^Hanson v. Norton, 103 S.W.2d 
1, 340 Mo. 1012. 

(4) It was also stated that in 
workmen's compensation cases, mal¬ 
practice of physician selected by em¬ 
ployer to treat Injuries of employee 
is directly traceable to, and proxi¬ 
mate resuit of, primary injury for 
which injured workman is belng 
treated, and if injuries are aggravat- 
ed by physician’s negllgence, com¬ 
pensation for such aggrravation must 
be procured in proceeding. provided 
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for in statute before compensation 
commission. 

Mo.—^Hughes v. Maryland Casualty 
Co., 76 S.W.2d 1101, 229 MoJLpp. 
472. 

74. Cal.—^Duprey v. Shane, 249 P. 
2d 8, 39 C.2d 781. 

GfiL—Gay v. Greene, 84 S.E.2d 847, 
91 Ga.App. 78. 

Pa.—^Howard v. Berg, 86 Pa.DIst. & 
Co. 358, 101 Pittsb.Leg.J. 439. 
Va.—^Fauver v. Bell, 65 S.E.2d 576, 
192 Va. 618. 

71 C.J. p 1614 note 68. 

75. Cal.—Cummlng v. Auriemma, 
46 P.2d 209. 7 aA.2d 208. 

71 C.J. p 1614 note 68. 

Xnvestigators of insurer 
Although award to employee for 
negligent treatment of industria! in¬ 
jury does not bar action against doc- 
tor administering such treatment, 
action could not be malntalned 
against investigatore of insurer for 
death of employee allegedly result¬ 
ing from their negligent examination 
of injury, where it was not alleged 
whether they were acting in medical 
or lay capacity. 

Cal.—^Fitzpatrick v. Fidelity & Cas. 
Co. of New York, 60 P.2d 276, 7 a 
2d 230. 

76. N.Y.—Hoehn v. Schenk, 228 N.Y. 
S. 418, 221 App.Div. 371. 

71 C.J. p 1614 note 69. 

77- Cal.—^Duprey v. Shane, 249 P.2d 
8, 39 C.2d 781. 

78. Cal.—^Duprey v. Shane, supra. 

79. Gte. —Gay v. Greene, 84 S.R2d 
847, 91 Ga.App. 78. 

8a Xn Mlssonrl 

(1) Text rule is applicable. 

Mo.—Schumacher v. Leslie, 232 S.W. 
2d 913, 360 Mo. 1238. 

(2) It was formerly held that In¬ 

jured employee who had received full 
compensation for origlnal injury and 
aggravation of Injuries caused by 
negligent treatment by physician 
was not entitled to maintaln action 
for malpractice against phsrsician, 
such physician not belng **third per¬ 
son*' within provision of workmen's 
compensation act authorizlng action 
against third persons. ' ~ ■> ^ 

Mo.—^Hanson v. Norton, 106 SLW.fd 

1, 340 Mo. 1012. . 
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der a statute providing that while insurance re- [ phj^sician,^» but an employee’s acceptance of medi- 


mains m force an employer or “those conducting his 
business” shall be liable to the employee only as 
specified, an attending physician or surgeon who 
treats compensatory injuries does not fall within the 
quoted category.^i There is authority, however, 
that where a physician treating an injured employee 
acts, not as an independent contractor, but as an 
agent, servant, or employee of insurer or employer, 
no recovery may be had against him,^^ and that an 
action for malpractice will not lie where the Service 
rendered was under the medical aid contract with 

the employer.83 

Under some statutes it has been held that a set- 
tlement between plaintiff and his employer or in¬ 
surer, under a compensation act by which the em¬ 
ployer was released from ali claims because of the 
injury to plaintiff, does not operate as a settlement 
or release of any claim for malpractice which plain¬ 
tiff might have against the physicians who treated 
him.84 

There are acts under which the employee is en- 
titled to elect whether he will proceed under the 
compensation act or against the physician,^® and 
such election may be made on discovery of the 
wrong if the employee has exercised ordinary dili- 
gence.*® Under some of such acts an employee 
who accepts compensation cannot maintain an ac¬ 
tion against the physician where the employee fails 
to make a written demand on the employer to bring 
the action,87 Having elected to accept compensa¬ 
tion, imder some of the acts, the employee may not 
thereafter pursue his remedy against the negligent 


cal Services from the employer does not constitute a 
waiver of his right to sue the physician for mal« 
practice-S® In order to constitute such an election 
as will bar his action against the physician, the 
compensation paid must have been for the entire 
injury suffered by the employee,^0 receipt of com¬ 
pensation for the original injury only not constitut- 
ing such an election as will bar his right of action 
against the physician for the additional injury re- 
sulting from the physician^s negligence.®! 

Where the settlement between the employee and 
his employer paying compensation expressly re¬ 
serves to the employee any rights against the phy¬ 
sician, the acceptance of compensation thereunder 
will not bar the action by the employee against such 
physician.®^ Where an injury resulting from the 
negligence of the physician is not considered com- 
pensable, the right of action of the employee against 
such physician remains.®^ So, also, where the par- 
ticular injury resulting from the negligence of the 
physician is not a compensable one, the fact that the 
employee received compensation therefor will not 
bar his action against the physician for such in- 
jury.^^ 

In view of the subrogation provisions of some 
compensation statutes, a suit by an injured employee 
against the physician for malpractice for the use of 
the employer to the extent of the compensation paid 
in medical expenses incurred by the employer will 
not lead to the double recovery of damages.^5 On 
subrogation of an insurance carrier to the em- 
ployee’s right of action against the physician for 
malpractice, the employee is entitled to the sum 


81. Va.—^Fauver v. Bell, 65 S.S].2d 
575, 192 Va. 518. 

88 . U.S.—^Martin v. Consolidated 
Cas. Ins. Co., C.C.A.Tex., 138 F.2d 
896. 

83. Wash.—Carmichael v. SZirkpat- 
rlck, 56 P.2d 686, 185 Wash, 609— 
Boss v. Erlckson Construction Co., 
155 P. 163, 89 Wash. 634, L.R.A. 
1916F 819. 

84. Cal.—Smith v. Coleman, 116 P. 
2d 133, 46 CJL2d 507. 

Colo.—Frold V. Enowles, 36 P.2d 156, 
95 Colo. 223. 

Pa.—Howard v. Bergr, 86 PaDlst. & 
Co. 368, 101 Plttsb.L.e£r.J. 439. 

70 G.J. p 1614 note 70. 

85. Idaho.—Hancock v. Halliday, 
150 P.2d 137, 65 Idaho 645, 154 A. 
L.R. 295. 

Ind.—Seaton v. U. S. Rubber Co., 61 
K.E.2d 177, 223 Ind. 404. 

Utah.—^Baker v. WycolI, 79 P.2d 77, 
95 Utah 199. 

71 C.J. p 1614 note 71. 


Bcmhle recoveity avolded 
Where rlyht of action Is within 
Chain of causation or adds to orlgr- 
inal Injury and becomes part of in¬ 
jury for which compensation may be 
paid, an option is left employee to 
maintain action agrainst physician 
or claim compensation for injury, 
but he is not entitled to double re¬ 
covery. 

Utah.—^Baker v. Wycofif, supreu 

86 . Wis.—^Pawlak v. Bteiyes, 156 N. 
W. 464, 162 Wis. 503, L.RJL1917A 
892. 

71 C.J, p 1614 note 72. 

87. Ma—^Mitchell v. Peaslee, 63 A. 
2d 302, 148 Me. 372. 

88 . Ind.—Seaton v. U. S. Rubber 
Co.. 61 N.E,2d 177, 223 Ind. 404, 

71 C.J. p 1614 note 73. 

Part of oompensatloiL 

Compensation for Injury arlsingr 
from agrfirravation through negligrent 
treatment of original compensable 
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injury of employee is within princi- 
ple that employee cannot, by claim- 
ing only part of compensation to 
which he is entitled, reserve right 
to proceed at law for damages 
against third person. 

Mass.—^McDonald v. Employers’ Lia- 
bility Assur. Corporation, 192 N.E. 
608, 288 Mass. 170. 

89. Ind.—Seaton v. U. S. Rubber 
Co., 61 N.B.2d 177, 223 Ind. 404. 

90. Mich.—Overbeek v. Nex, 246 N. 
W. 196, 261 Mich. 166. 

91. Mich.—Overbeek v. Nex, supra. 

92. Tenn.—^Keen v. Allison, 60 S. 
W.2d 168, 166 Tenn. 218. 

93. Ky.—^Powell v. Galloway, 16 S. 
W.2d 489, 229 Ky. 37. 

71 C.J. p 1615 note 78. 

94. Idaho.—Hancock v. Halliday, 
171 P.2d 333, 67 Idaho 119. 

71 CJ. p 1615 note 80. 

95. Ga.—Gay v. Greene^ 84 S.R2d 
847, 91 Ga.App. 78. 
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recovered, if any, over and above the amount of 
compensation paid by insurer.»® 

Attomefs fees. An injurcd employee by whom 
a judgment is recovered against the physician for 
malpractice has been held not to be entitled to an 
allowance for the attome/s fees from that part of 
the judgment on which insurer is granted a lien.^^ 

Federal Tort Claims Act Where a person was 
injured while on active Service, and some time later 
after his discharge from the Service an operation 
was negligently performed on him at the veterans 
administration hospital, he may recover from the 
United States under the tort claims act for the in- 
jury resulting from the negligent operation without 
being required to seek a relief under the compensa¬ 
tion act.^^ 

§ 1044. Rights of Employer or Insurer as 
Subrogee or Transferce 

Under some acts, on acceptance by the employee of 
compensation for ali Injuries suffered by him, his rights 
against a physician for malpractice pass to the employer 
or his Insurer; and in some Jurisdictione the employer 
or insurer has a lien against the amount of judgment re¬ 
covered by the employee for the amount of expenditures 
for compensation. 

Under a number of the acts on acceptance by the 
employee of compensation for ali injuries suffered 
by him, his rights against a physician for malprac¬ 
tice pass to the employer or his insurer but the 
right of recovery has been held to depend on es- 
tablishing a causal connection between the mal¬ 


practice and injuries sustained in the employment.^ 
Where the injury resulting from the negligence of 
the attending physician is not compensable under the 
act, as discussed supra § 207, the employer or his 
insurer pajdng compensation has no right of ac- 
tion against the physician for the injury to the em- 
ployee.2 Where, however, such injury is compensa¬ 
ble, or where the employee is given a right of elec- 
tion to such compensation under the act or damages 
from the negligent physician, as considered supra 
§ 1043, an employer paying compensation on the 
election of the employee may maintain an action 
against the physician,^ in the latter case even for 
the pain and suffering of the employee resulting 
from the negligent treatment.^ 

Under a statute, however, providing that the em¬ 
ployer shall not be liable in damages for any mal¬ 
practice of his physician but that any injury re¬ 
sulting from such malpractice shall be deemed part 
of the injury resulting from the accident and be 
compensated as such, the employer has no right of 
action over against such a physician in a suit by 
any employee against his employer for damages re¬ 
sulting from malpractice.5 

Lien. Where an employee is paid an award in- 
cluding compensation for negligent treatment and 
receives a judgment for damages caused by that 
treatment, in order to avoid a double recovery there 
is a lien in favor of the employer or his insurance 
carrier paying compensation against the entire 
amount of any judgment for any damages recovered 


SS. ntaJi.—^Baker v. Wycoff, 79 P. 
2d 77. 9S Utah 199. 

Daanages is. escesa of oompassation 
paid 

An injured employee permanently 
disabled, as resuit of malpractice of 
physician in treatlng injury, so that 
he could never pursue his occupation 
as a machlne man in a mine, and 
whose left hip was shorter than 
right one, necessitating use of a cane 
in walking, was entitled to damages 
in an amount in excess of amount 
paid as compensation by insurance 
carrier under compensation act. 
Utah.—Baker v. Wycoff, 79 P.2d 77, 
96 Utah 199. 

97. CaL—Dodds v. Stellar, 183 P.2d 
658, 30 C.2d 496. 

98. U.S.—Brown v. U. S., CJLN.Y., 
209 F.2d 463, afflrmed 75 S.Ct. 141, 
348 U.S. 110, 99 L.Ed. 139. 

99. CaL—Dodds v. Stellar, 183 P.2d 
658, 30 C.2d 496. 

Mo.—Schumacher v. Leslie, 232 S.W. 

2d 913, 860 Mo. 1238. 

Neb.—Burks v. Packer, 9 N.W.2d 471, 
143 Neb. 373. 

N.T.—^Parchefaky v. Elroll Bros., 196 


N.E. 308, 267 N.Y. 410, 98 A.L.R. 
1387. 

Utah.—Corpus Jnzis olted in. Baker 
V. Wycoff, 79 P.2d 77, 81, 95 Utah 
199. 

71 C.J. p 1615 note 82. 

Rights of employer or insurer 
against third persons see supra § 
992 et seu. 

Employee as tmstee 
Where employee of chlropractor 
received an injury in course of her 
employment, and thereafter chiro- 
practor was allegedly gullty of mal¬ 
practice in treatment of employee, 
causing her further injury, and com¬ 
pensation carrier for chlropractor 
paid one of employee's medlcal bilis, 
and employee brought malpractice 
action against chlropractor, it was 
proper for Judgment «igainst chlro¬ 
practor to include amount of medlcal 
bili paid by chiropractor*s compensa¬ 
tion carrier, and chiropractor’s em¬ 
ployee was statutory tmstee of that 
portion of recovery for compensa¬ 
tion carrier. 

CaL—^Duprey v. Shane, 249 P.2d 8, 39 
C.2d 781. 
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WaiLt of wrltten dem and 
Where employee was not entitled 
to maintain an action against a 
physician for alleged malpractice for 
want of written demand on employ¬ 
er as required by compensation act, 
and case was reported, employer was 
not entitled to a judgment on mer- 
its but, with pleadlngs waived, only 
to a nonsuit. 

Me.—Mitchell v. Peaslee, 63 A.2d 302, 
143 Me. 872. 

1 . Cal.—Dodds v. Stellar, 183 P.2d 
668 , 30 C.2d 496. 

Hartford Accident & Indemnity 
Co. V. Sprague, 44 P.2d 361, 6 C.A. 
2 d 61. 

2 . Ky.—Powell v. Galloway, 16 S.W. 
2d 489, 229 Ey. 37. 

71 aX p 1616 note 84. 

3. Pa.—^Howard v. Berg, 86 Pa.Dist. 
& Co. 358, 101 Pittsb.Iieg.X 439. 

71 C.X p 1616 note 87. 

4. Mass.—Jordan v. Orcutt, 181 N. 
E. 661, 279 Mass. 413. 

Pain and suffering as compensable 
see supra § 200. 

5. N.C.—Hoover v. Globe Indemni¬ 
ty Co., 163 S.E. 758, 202 N.a 655. 

71 C.X p 1615 note 89. 
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by the employee for the amotmt of expenditures 
for compensation.® The lien has been held to at- 
tach to the entire judgment and it is not necessary 
to segregate the part thereof that represents dam- 
ages for pain and sufferingJ The fact that the in- 
jury resulting from the alleged malpractice was not 
incnrred in the course of employment does not 
preclude the carrier from filing a lien for any part 
of the compensation payments paid to the employee, 
since the aggravation of injuries by the physician*s 
negligence is within the scope of the risk created 
by the original tortious act.8 

The full satisfaction of an employee’s judgment 
for malpractice does not require a dismissal of an 

3. Privat 

§ 1045. Rights and Liabilities 

The existence of workmen’8 compensation does not 
affect the right of an employee to recover on a private 
accident Insurance policy. 


appeal of the carrier seeking a lien, on the ground 
that the controversy has become moot, where the 
carrier filed his notice of appeal before the satisfac¬ 
tion of the judgment.9 Insurer is entitled to a lien 
on the judgment limited to the amount that he is 
required to pay because of the malpractice.^® An 
insurer is not relieved, by the employee’s stipulation 
that insurer spent a certain sum as compensation 
pajinents and a certain sum for medical expenses, 
of the duty of correlating its lien claim with the 
damages recoverable in the malpractice action.ii 

The court and not the industrial commission may 
have jurisdiction to fix the amount of the lien .12 

Insurers 

Accident Insurance being a matter of private 
contract, a compensation law providing for payment 
of fixed compensation to injured employees will not 
affect their rights to recover on accident policies.i* 


WOEKSHOP, It has been said that reference to 
the dictionaries and lexicons discloses a wide range 
of definitions for the word "workshop,”! and or- 
dinarily the term means a building or room where 
any work is carried on,2 especially a handicraft;^ 
a building where machinery is employed in the work 
of fabrication;^ a factory or manufacturing es- 
tablishment;® any place where goods or produets are 


znannfactnred or repaired^ cleaned or sorted, in 
whole or in part, for sale or for wages;® a shop or 
building where a workman, mechanic, or artifieer, 
or a number of such, carry on their work;^ any 
piant, yard, premises, room, or place wherein pow- 
er-driven machinery is employed and mannal labor 
exeroised;® a place where a handicraft is carried 
on;® a shop where any inannfacture or handiwork 


6. Cal.—^Heaton y. Eerlan, 166 P.2d 
857, 27 a2d 716, 

Syldanca 

Evidence established that an 
award for compensation which was 
made over seventeen months after 
last of a phy8ician*s treatment in- 
cluded compensation for disability 
caused by physlcian’8 malpractice 
with respect to right of insurance 
carrier which paid compensation 
award to assert a lien against em- 
ployee*s recovery from physiciah. 
Cal.—^Heaton v. Kerlan, supra. 

7. Cal.—Heaton v. Kerlan, supra. 

8. CaL—^Heaton v. Kerlan, supra. 

9. Cal.—Heaton v. Kerlan, supra. 

10. Cal.—^Dodds V. Stellar, 188 P.2d 
658, 30 C.2d 496—^Heaton v. Ker¬ 
lan, 166 P.2d 857, 27 C.2d 716. 

Employer as wrongdoer 

(1) Although, as between em¬ 
ployee, employer, and employer*s 
compensation carrier, malpractice of 
employer' in treating employee is 
compensable, in so far as Injury is 
due to malpractice and not due to 
original industrial injury, carrier 
can recover from employer those 


portions of amounts paid by carrier 
to employee that are due to malprac¬ 
tice. 

Cal,—^Duprey v. Shane, 249 P.2d 8, 39 
C.2d 781. 

(2) Employer-doctor considered as 
third person see supra § 1043. 

11. Cal.—Dodds V. Stellar, 183 P.2d 
658, 80 C.2d 496. 

12. Cal.—^Heaton v. Kerlan, 166 P. 
2d 857. 27 C.2d 716. 

13. Wash.—Rosa v. Erickson Constr. 
Co., 166 P. 153, 89 Wash. 634, L,.R. 
A,1916F 319. 

Rights and liabilities of private in- 
surers generally see supra §§ 369- 
877. 

1. Idaho.—City of Idaho Falis v. 
Grimmett, 117 P.2d 461, 464, 63 
Idaho 90. 

2. 111.—^Board of Education of High 
School Dist. No. 602 v. Industrial 
Commission, 134 N.E. 70. 71, 301 
111. 611. 

Mich.-<fozpTUi Jozis gnoted In Fritz 
V. Christian Reformed City Mis- 
sion Board, 276 N.W. 499, 500, 281 
Mich. 582. 

3. 111.—Board of Education of High 

628 


School Dist. No. 502 v. Industrial 
Commission, 134 N.E. 70, 71, 301 
111. 611. 

4. Idaho.—Corpus Juris auoted iu 
City of Idaho Falis v. Grimmett, 
117 P.2d 461, 464, 63 Idaho 90. 

71 C.J. p 1616 note 9. 

5. Idaho.—Corpus Jnrls guoted lu 
City of Idaho Falis v. Grimmett, 
117 P.2d 461, 464, 63 Idaho 90. 

111.—Ritchie v. People, 40 N.E. 454, 
455, 156 111. 98, 46 Am.S.R. 315, 29 
L.R.A. 79. 

6. 111.—^Ritchie v. People, supra. 

7. Mich.—^Fritz v. Christian Re¬ 
formed City Mission Board, 275 
N.W. 499, 500, 281 Mich. 682. 

8. U.S.—Casey v. Barber Asphalt 
Paving Co., aaWash., 192 F. 482, 
436 

71 C.J. p 1616 note 12. 

Oregou statutory deflnition reoog- 
nlzed 

Mich.—Frits! v. Christian Reformed 
City Mission Board, 276 N.W. 499, 
500, 281 Mich. 582. 

9. Cal.—In re Spencer, 86 P. 896, 
897, 149 C. 396, 117 Am.SJl. 187, 9 
Ann.Cas. 1105. 
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is carried on,i® whether for the purpose of repairi^ 
or manufaeture a place where any work or handi- 
craft is carried the place where the work of 

making, altering, etc., is done upon the prodact;!^ 
and the term is also defined to mean a place in 
which no machinery moved or worked by any me- 
chanical power is nsed-^^ 

‘^Workshop” has been compared with, or distin- 
guished from, ''building’’ see the CJ.S. definition 
Building, "factory” see Mamifactnres § 1 c (2), and 
^^mill^^ see Mills § 1 a. 

The Word 'Sirorkshop” has been held to include a 
variety of establishments, places, or things,!® such 
as an airport or flying field,i7 a barber shop,i8 a 
cleaning and pressing establishment,^^ a gas com- 
pan/s office,20 a grain elevator ,21 a manual train- 
ing room,22 QjLd particular property of a railroad.23 


The term has been held not to include an aaphalt 
paving piant, 2 ^ a coffee shop,25 an elevator shaft,20 
a gasoline fiUing station,27 a gas system manhole,2* 
a laundry operated in connection with a nursing 
home,20 a lot where farm implements were as- 
sembled, overhauled, adjusted, and reconditioned,20 
an open place on a farm where hay is baled,2i a 
piant for harvesting natural ice,22 a private house or 
room,22 the projection room of a motion picture 
theatre,24 a restaurant and confectionery business,25 
a retail meat market,®® and a room for repairing 
fishing nets.2'^ 

It has been said that the ordinary implication of 
the term “workshop,” to the average person, would 
hardly comprehend a planing mill and various lathes, 
drills, saws, motors, and other electrically-driven 
machines and appliances used in a manufacturing 
piant tuming out finished lumber products.23 


lOi Mich.—Fritz v. Christian Re- 
formed City Mlsaion Board, 276 N. 
W. 499. 600, 281 Mich. 582. 

71 C.J. P 1616 note 16. 

11 . 111,—^Doherty v. Western United 
Gas & Electric Co., 188 111.App. 
494, 501. 

Ind.—^Hoffmeyer v. State, 77 N.E. 
372, 374, 37 Ind.App. 626. 

12. 111.—^Doherty v. Western United 
Gas & Electrie Co., 188 HI.App. 
494, 501. 

Ind.—^HofEmeyer v. State, 77 N.B. 
372, 374, 37 Ind.App. 526. 

13. Mich.—^Pritz v. Christian Re- 
formed City Mission Board, 276 N. 
W. 499, 600, 281 Mich. 582. 

14. IlL—^Doherty v. Western United 
Gas & Electric Co., 188 llLApp. 
494, 501. 

15. Idaho.—City of Idaho Falis v. 
Grimmett, 117 P.2d 461, 464, 63 
Idaho 90. 

16. Pepalr shops 

(1) Establishment repairing cal- 
culatlng and check-writingr machines. 
Wash.—^Monroe Calculatingr Mach. 

Co. V. Department of Labor and 
Industries, 120 P.2d 466, 469, 470, 
11 Wash.2d 636. 

(2) Fumiture repair and uphol- 
stery shop. 

Okl.—^Harbour-Lonsrmire-Pace Co. v. 
State Industrlal Commission, 296 
P. 456, 457, 147 OkL 207. 

(3) Garage and automObile repair 
shop. 

OkL—Gooldy v. Lawson, 9 P.2d 22, 
24, 156 Okl. 259. 

(4) Street railroad repair shop. 
Ind.—Hoifmeyer v. State, 77 N.E. 

372, 374, 37 Ind.App. 526. 

(5) Wagon and automobile repair 
shop. 

Wash.—Wendt v. Industrial Insur¬ 
ance Commission of Washington, 
141 P. 311, 316, 80 Wash. llL 


17. Okl.—FL Smith Aircraft Co. v. 
State Industrial Commission, 1 P. 
2d 682, 686, 151 Okl. 67. 

18. Cal.—^In re Spencer, 86 P. 896, 
897, 149 C. 896, 402, 117 Am.S.R. 
137, 9 Ann.Cas. 1105. 

19. Okl.—^McClung v. Colclasure, 
172 P.2d 623, 624, 197 Okl. 446. 

20. Wash.—Gowey v. Seattle Llght- 
ing Co., 184 P. 339, 108 Wash. 479. 

21. Minn.—Sorseleil v. Red Lake 
Falis Milling Co., 126 N.W. 903, 
905, 111 Minn. 276. 

22. 111.—Board of Education of 
High School Dist. No. 602 v. In¬ 
dustria! Commission, 134 N.E. 70, 
71, 301 ni. 611. 

23. N.C.—^Richmond & D. R. Co. v. 
Commissioners of Alamance Coun- 
ty, 76 N.C. 212, 214. 

71 C.J. p 1616 note 30. 

24. U.S.—Casey v. Barber Asptialt 
Paving Co., aaWash., 192 F. 432, 
435. 

25. Okl.—^McAlester Corp. v. Wheel- 
er, 239 P.2d 409, 412, 205 Okl. 446. 

26. Wash.—^Remsnider v. Union 
Savings & Trust Co., 164 P. 135, 
136, 89 Wash. 87, Ann.Cas.l917D 
40. 

27. Or.—State Indus. Acc. Commis¬ 
sion V, Garreau, 267 P.2d 661, 664, 
200 Or. 594. 

28. 111.—^Doherty v. Western United 
Gas & Electric Co., 188 IlLApp. 494, 
600. 

29. Or.—Shaw v. State Indus. Acc. 
Commission, 254 P.2a 207, 210, 197 
Or. 546. 

30. Okl.—^Kirkpatrick v. Hixon, 202 
P.2d 703, 706, 201 Okh 118. 

31. Wyo.—^In re Roby, 93 P.2d 940, 
942, 64 Wyo. 439. 

32. N.J.—Grifflth v. Mountain Ice 

j Co., 65 A. 863, 74 N.J.Law 272. 
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33. m.—^Board of Education of 
High School Dist. No. 602 v. Indus¬ 
trial Commission, 134 N.E. 70, 72, 
301 111. 611. 

34. Okl.—^Berry v. Johnson, 87 P.2d 
1082, 1083, 184 Okl. 471. 

35. Or.—^Hoffman v. Broadway Haz- 
elwood, 10 P.2d 349, 351, 139 Or. 
519. 

36. Tex.—Wade v. Taylor, Civ.App., 
228 S.W.2d 922, 924. 

Sa Oklahoma 

(1) The mere fact that power- 
driven machinery is used in a retail 
meat market does not constitute the 
market a workshop. 

Okl.—Hurley v. O^Brien, 137 P.2d 
692, 695, 192 Okl. 490—South West¬ 
ern Grocery Co. v. State Indus¬ 
trial Commission, 206 P. 929, 931, 
86 OkL 248. 

(2) At one time it was held that a 
retail meat market as such is not a 
workshop, but it would become a 
workshop if power-driven machinery 
were used. 

OkL—Sunshine Food Stores v. 
Moorehead, 5 P.2d 1066, 1067, 153 
Okl. 301. 

(3) The holding that a retail meat 
market which used power-driven ma¬ 
chinery was a workshop has been 
specifically overruled. 

Okl.—^Hurley v. 0’Brien, 137 P.2d 
692, 695, 192 Okl. 490. 

(4) However, where a retail gro- 
cery store is operated together with 
a butcher shop and a locker room, 
the establishment has been held to be 
a workshop. 

Okl.—Gates v. Weldon, 223 P.2d 372, 
374, 203 Okl. 488. 

37. Eng.—Curtis v. Shinner, 21 Cox 
ac. 210, 216, 219. 

38. Idaho.—City of Idaho Falis ' 
Grimmett, 117 P.2d 461, 464|, 63 
Idaho 90. 
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WOELDLY. The terni has been said to be of nni- 
versal application to temporal matters;^^ and it has 
been dedned as meaning concerned with the enjoy- 
ments of this present existenee;^® devoted to, in- 
terested in, or connected with, this present life, and 
its cares, advantages, or pleasures, to the exclnsion 
of those of a futnre life;^^ devoted to temporal, and 
neglectfnl of etemal, things *,^2 earthly;^^ ^ot re- 
ligiotis,^^ spiritnal,^5 or holy;^® of or pertaining to 
the World or present state of existence;^*^ perta i n in g 
to the World secnlar^® or lay, as opposed to 
chnrchly or monasticj^® temporaL^i 

"Worldiy^ has been held to be synonymons with 
^^temporal” see the C.J.S. definition Temporal, and 
it has been contrasted with ^^religious’^ see the C.J.S. 
definition 'Tteligions.” 

Phrases employing the word ‘^orldly’’ are set 
ont in the note.52 

WORMOTT. A smaU sac taken from the silkworm 
in Spain, and stretched, diied, and eleaned.®^ 


WORN. See the C.J.S. definition Wear, ante. 

WORRY. As a nonn, the word "worry” means men- 
tal pain and snffering.®^ 

As a verb, ^Vorry’' means to harass or beset with 
importnnity, or with care and anxiety; to vex; 
torment; &et; trouble; plague.®^ ijso to run 
after, to chase, to bark at.^® 

The right to kill a dog detected in the act of 
worrying domestic animals is treated in Animals 
§ 219. 

WORSHIF. It has been said that the word ‘Vor- 
ship" has not been technically defined by the 
conrts,®^ bnt that it has a weU-known and well-de- 
fined meaning in common use among the people.®® 

As nsed in its religions sense, ‘Vorship,” as a 
nonn is defined as meaning the act of paying divine 
honors to a deity®® or to the Supreme Being;®® 
adoration;®! adoration paid to Gk)d or a being 


89. Ohlo.—Anderson v. Gibson, 167 
N.B. 377, 379, 116 Ohio St. 684, 64 
A.Li.R. 92. 

40. Pa.—Commonwealth v. Ameri¬ 
can Baseball Club of Philadelphia, 
138 A. 497, 499, 290 Pa. 136, 63 A. 
L.R. 1027, 

41 . Ohio.—^Anderson r. Gibson, 167 
N.B. 377, 379, 116 Ohio St. 684, 
64 A.L.R. 92. 

42 . Pa.—Commonwealth v. Sesqui- 
Centennial Exhibition Ass*n, 8 Pa. 
Dist. & Co. 77, 84. 

43 . Ohio.—Anderson v. Gibson, 167 
N.K 377, 379, 116 Ohio St. 684, 54 
A.L..R. 92. 

44 . Pa.—Commonwealth v. Ameri¬ 
can Baseball Club of Philadelphia, 
138 A. 497, 499, 290 Pa. 136, 53 A. 
Li.R. 1027. 

71 C.J. p 1617 note 69. 

45. Pa.—Commonwealth v. Ameri¬ 
can Baseball Club of Philadelphia, 
supra. 

Commonwealth v. Sesqul-Cen- 
tennial Exhibition Ass’n, 8 Pa.Dist 
& Co. 77, 84. 

46. Pa.—Commonwealth v. Ameri¬ 
can Baseball Club of Philadelphia, 
138 A. 497, 499, 290 Pa. 136, 63 
A.L.R. 1027. 

47 . Ohio.—Anderson v. Gibson, 157 
N.B. 377, 379, 116 Ohio St 684, 
691. 54 A.L.R. 92. 

48 . Pa.—Commonwealth v. Sesqui- 
Centennial Exhibition Ass*n, 8 Pa. 
Dist & Co. 77, 84. 

49. Pa.—Commonwealth v. Ameri¬ 
can Baseball Club of Philadelphia, 
138 A. 497, 499, 290 Pa. 136, 63 A. 
LuR. 1027. 


Commonwealth v. Sesqui-Cen- 
tennlal Exhibition Ass'n, 8 Pa.Dist 
& Co. 77, 84. 

50. Pa.—Commonwealth v. Sesqui- 
Centennial Exhibition Ass"n, su¬ 
pra. 

51. Ohio.—Anderson v. Gibson, 157 
N.B. 377, 379, 116 Ohio St 684, 64 
A.L.R. 92. 

52. Worldly fiTOOds 

(1> The term has been held to In¬ 
clude all Itlnds of property, both 
real and personal. 

Ky.—^Pord's Adm’r v. Wade’s Adm'r, 
45 S.W.2d 818, 820, 242 Ky. 18. 
N.J.—^Torrey v. Torrey, 59 A. 460, 
461, 70 N.J.Law 772. 

(2) The term has been held to 
mean personalty only. 

Mo.—^Farish v. Cook, 78 Mo. 212, 220, 
47 Am.R. 107. 

Other phrases 

(1) ‘*Worldly employment or busi- 
ness” as prohibited by Sunday laws 
see Sunday § 6. 

(2) **Worldly substance” Is defined 
to mean whatever can be turned to 
valua 

U.S.—The Alpena, D.aMich., 7 F. 
361, 362. 

Bng.—^Hogan v. Jackson, Cowp. 299, 
304, 98 Beprint 1096. 

As synonymous with “effects” see 
the C.J.S. definition Effect 

(3) Additional phrases employing 
the word and of which more recent 
adjudications have not been found 
see 71 QJ. p 1618 notes 80-88. 

53. U.S.—^Davies v. U. S., C.C.N.T., 
116 F. 232. 

54. Fla—^Baldwin v. Baldwln, 9 So. 
2d 717, 721, 151 Fla. 341. 
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icajor affllotloii 

It is one of the major afflictione 
which resuit in the destruction of 
both mental and physical health; it 
affects every vital organ and prob- 
ably results in more mental and 
physical wrecks than any other one 
affliction. 

Fla—^Baldwln v. Baldwln, supra 

55. Webster New IntD. 

56. Colo.—^Palling v. People, 98 F. 
2d 865, 867, 106 Colo. 399. 

N.J.—^Bunn v. Shaw, 69 A.2d 676^ 
677, 3 N.J. 195, 16 A.L.R.2d 674. 
Wis.—^Bass V. Nofsinger, 269 N.W. 

303, 304, 222 Wis. 480. 

71 aj. p 1618 note 99. 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 71 C.J. p 
1618 notes 1-4. 

57. IU.—^People v. Board of Educa- 
tion of Dist. 24, 92 N.B. 261, 252, 
246 111. 334, 29 L.R.A,N.S., 442, 19 
Ann.Cas. 220. 

Phrases employing the word “wor- 
ship” and of which more recent ad¬ 
judications have not been found see 
71 CJ. p 1619 notes 28-36, 46, 46. 

58. N.T.—People v. Smith, 180 N.B. 
891, 269 N.T. 48. 

59. N.T.—^People v. Smith, 256 N.T. 
S. 528, 531, 142 Misc. 769. 

60. 111.—^In re Walker, 66 N.E 144, 
146, 200 111. 666. 

71 C.J. p 1618 note 9. 

61. 111.—People V. Board of Educa- 
tion of Dist. 24, 92 N.E. 261, 252, 
246 IU. 334, 29 L.R.A,N.S., 442, 
19 Ann.Cas. 220. 
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yiewed as God;®^ any form of religious Service 
showing reverence for the Divine Being;63 a re- 
ligious act of reverence exhortation to obedience 
to, or the following of, the mandates of a Divine Be- 
ing;®5 honor and homage rendered to God;®® honor 
paid to the Supreme Being or by heathen nations to 
their deities;®^ religious reverence and homage.®* 
The term is also defined as meaning the honor which 
is due in a peculiar sense to God;®® and in this 
•sense it has been distinguished from "public wor- 

ship"70 

It has been said that vrorship consists in adora- 
tion, confession, prayer, t h an k sgiving, and the like,7i 
in the performance of all those extemal acts and 
the observance of all those rites and ceremonies in 
which men engage with the professed and sole view 
of honoring God,'^2 supremely in making TTim 
the object of our afi^ection, and rendering to Him our 
supreme obedience,*^® and that it includes any and 
^veiy mode of worshipping Almighty God,^^ such 
as prayer, praise, thanksgiving;75 and in the ordi- 
naiy church meeting the congregation is regarded as 
engaged in religious worship while listening to a 
sermon, reading the holy scriptures or hearing them 
read, or engaged in singing;76 but it has been held 
that worship does not include healing for compen- 
aation^^ or preaching atheism.^* 

The Word “worship” is commonly employed in a 


nonreligious sense as meaning civil deference 
courtesy or reverence paid to merit or worth;*® 
honor; respect.*^ 

The verb “to worship” is defined as meaning to 
adore; to pay divine honorsto; to perform religious 
exereises in honor of; to reverence with supreme 
respect and veneration; to venerate.*® 

The right to worship God according to the dic- 
tates of one^s own oonscience is a natural, funda- 
mental, and inalienable right as stated in Constitu- 
tional Law §§ 206(l)-206(3), and the “liberty»' 
which is protected by constitutional due process of 
law provisions embraces the freedom of an individu- 
al to worship God according to the dictates of his 
own conscience as stated in Constitutional Law 
§ 574. 

Societies organized for the worship of God are 
treated in Beligious Societies § 1 et seq. 

WORSTED. The word “worsted” is employed 
either as a noun or as an adjective,** and as a 
noun primarily and popularly it means a materiai 
made out of wool, by combing, whereby it becomes 
a distinet article, and one well known in com- 
merce;*^ a variety of woolen yam or thread, spun 
from long-staple wool which has been combed, and in 
the spinning is twisted harder than is usual;*® a 
yam or fabric made wholly of wool;*® wool spun 


Wis.—state v. District Board of 
School Dist No. 8, 44 N.W. 967, 
979, 76 Wis. 177, 20 Am.S.R. 41, 7 
lj.n.AM 330. 

•62. Wis.—State v. District Board of 
School Dist No. 8, supra. 

71 C.J. p 1618 note 11. 

•63. N.Y.—People v, Smith, 180 N.E. 
891, 259 N.T. 48. 

•66. IlL—^People v. Board of Educa- 
tion of Dist 24, 92 N.E. 251, 252, 
245 ni. 334, 29 L.R.A.,N.S., 442, 19 
Ann.Cas. 220. 

Wis.—State V. District Board of 
School Dist No. 8, 44 N.W. 967, 
979, 76 Wis. 177, 20 Am.S.R 41, 7 
L.RA. 330. 

65. N.T.—People v. Smith, 180 N.E. 
891, 259 N.T. 48. 

68. N.T.—People v. Smith, 255 N.T. 
S. 528, 531, 142 Misc. 769. 

67. m.—People v. Board of Educa, 
tion of Dist 24, 92 N.E. 251, 252, 
245 ni. 334, 29 L.RA.,N.S., 442, 19 
Ann.Cas. 220. 

Wis.—State v. District Board of 
School Dist No. 8, 44 N.W. 967, 
979, 76 Wis. 177, 20 Am.S.R 41. 7 
L.RA. 330. 

68, IlL—Hamsher v. Hamsher, 23 
N.E. 1123, 1124, 132 IR 273, 285, 8 
L.RA. 556. 

71 aj. p 1619 note 17. 


69, Wis.—State v. District Board of 
School Dist No. 8, 44 N.W. 967, 
979, 76 Wis. 177, 20 Am.S.R 41, 7 
L.RA, 330. 

7a IlL—In re Walker, 66 N.B. 144, 
146, 200 IU. 566. 

71 C.J, p 1619 note 19. 

71. Wis.—State v. District Board of 
School Dist No. 8, 44 N.W. 967, 
979, 76 Wis. 177, 20 Am.S.R 41, 7 
L.RA. 330. 

72. 111. —^People V. Board of Educa* 
tion of Dist 24. 92 N.E. 251, 252, 
245 DL 334, 29 L.RA.,N.S., 442, 19 
Ann.Cas. 220. 

71 C.J. p 1619 note 21. 

73. Wis.—State v. District Board of 
School Dist No. 8, 44 N.W. 967, 
979, 76 Wis. 177, 20 Am.S.R 41, 7 
L.ItA. 330. 

74. Wis.—State v. District Board of 
School Dist No. 8, supra. 

71 C.J. p 1619 note 23. 

75. IlL—^People V. Board of Educa* 
tion of Dist 24, 92 N.E. 261, 252, 
245 IlL 334, 29 L.RA.,N.S.. 442, 19 
Ann.Cas. 220. 

71 C.J. p 1619 note 24. 

76. HL—^People ▼. Board of Educa- 
tion of Dist 24, supra. 

71 C.J. p 1619 note 25. 

77. Neb.—State v. Buswell, 58 N.W. 
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728, 729, 40 Neb. 158, 24 L.RA. 

68 . 

78. N.T.—^People v. Smith, 180 N.E. 
891, 892, 259 N.T. 48. 

79. N.T.—People v. Smith, 255 N.T. 
S. 528, 531, 142 Misc. 769. 

Wis.—State V. District Board of 
School Dist No. 8, 44 N.W. 967, 
979, 76 Wis. 177, 20 Am.S.R 41, 7 
L.RA. 330. 

80. N.T.—People v. Smith, 255 N.T. 
S. 528, 531, 142 Misc. 769. 

81. N.T.—People v. Smith, supra. 
Wis.—State v. District Board of 

School Dist No. 8, 44 N.W. 967, 
979, 76 Wis. 177, 20 Am.S.R 41, 7 
L.RA. 330. 

82. N.T.—People V. Smith, 255 N.T. 

S. 528, 531, 142 Misc. 769. 

83. Phrases employingr the word 
“worsted’* and of which more recent 
adjudications have not been found 
see 71 C.J. p 1620 notes 53-56, 58-65. 

84. IT.S.—^Elllott V. Swartwout, N. 

T. , 10 Pet 137, 150, 9 L.Ed. 373. 

85. U.S.—^U. S. V. Elumpp, N.T., 18 

S. Ct 311, 812, 169 U.S. 209, 42 L. 
Ed. 720. 

86. U.S.—'Eederal Trade Commis- 
sion V. Winsted Hosiery Co., N. 

T. , 42 S.Ct 384, 385, 258 U.S. 488, 
66 L.Ed. 729. 



WORSTED 


and twisted in a particnlar manner;87 and also 
dotLs popnlarly known as ^^diagonals.”^* 

As an adjective, the word ^‘worsted^’ means con- 
sisting of worsted, or made of worsted yam.^^ 

WORT. See Intoxicating Liqnors § 19. 

WORTH. It lias been said tbat tbe word bas a com- 
mon use and meaning wMch is clearly nndeistood,®® 
and tbe concept ezpressed by the term is associated 
witb the idea of cost or price.®^ ^^orth” is the 
quality of a thing which gives it valne;^^ that snm 
of valuable qnalities which renders a thing valnable 
and tiseful;S3 value;®^ cash^® or pecnniaiy^® valne. 

As an adjective, ^Vorth” is defined as meaning 
fomishing an eqnivalent for.^7 

*^orth” and ‘‘compensation” have been held to 
be synonymons, and the tenns have also been dis- 
tingoished, see the CJ.S. definition Compensation, 
«Worth” has also been held to be synonymons with 
“price” see the CJ.S. definition Price, and ‘^alue” 
see the C.J.S. definition Valne. 

WOETHEBR TITLE DOOTRINE. See Descent and 
Distribntion § 44. 


101 C.J.S. 

WORTHLESS. The word "worthless” is of relative, 
and not absolnte, signification.^8 it is defined as 
meaning valneless;^® of no valne or nse;i destitute 
of worth;2 no valne j no merit; nseless.^ 

Under the Intemal Revenne Code a taxpayer is 
entitled to dednct the cost of property which be- 
comes worthless dnring the taxable year, and he is 
entitled to a deduction for corporate stock owned 
by which has become worthless dnring the tax¬ 
able year, as stated in Intemal Revenne §§ 330, 33L 
Deductions for worthless property, debts, or stock 
are allowable only for the taxable year dnring which 
the property, debt, or stock became worthless, as 
stated in Intemal Revenne § 347. 

WORTHY. The word has been said to be an adjec¬ 
tive of common nse, having a definite and precise 
meaning,^ bnt also elastic in its meaning, according 
to the context in which nsed.® ^^orthy^' is defined 
as meaning deserved;® merited;^ possessing me> 
it;® deserving of honor, or the like;® having worth 
or excellence;^® valnable.^^ 

‘^orthy’’ is also defined as meaning of high sta- 
tion; of highsocialposition;!® and it is fnrther de¬ 
fined to mean virtuons,!® or ini^ or of^® good stand- 
ing. 


87. tr.S.— V, S, V. Klumpp, N.T., 18 

S.Ct 311, 812, 169 U.S, 209, 42 Li. 
Bd, 720. 

71 C.J. P 1620 note 52. 

se. XJ.S.—^U. 8. V. Klumpp, supra— 
Seebersrer v. Cahn, 111., 11 S.Ct. 28, 
29, 137 U.S. 95, 84 Ii.Bd. 699. 

89 . XJ.S.—^U. S. V. Klumpp, N.T., 18 
S.Ct, 811, 312, 169 U.S. 209, 42 1 m 
E d. 720. 

90. Mo.—Sappington r. St. Joseph 
Town Mut. Fire Ins. Co., 77 Mo. 
App. 270, 271. 

Fliraaea employing the word and^ 
of which more recent adjudicatione | 
have not been found see 71 C.J. pj 
1621 notes 94-3, 6-14. I 

91. Pa.—McLane v. PIttsburg Ky& 
Co., 79 A. 237, 238, 230 Pa. 29. 

Slmilarly expxessed 

(1) “A thing is worth . what it can 
be sold for." 

Md.—^Mayor, etc., of Baltimore v. 
Latrobe, 61 A. 203, 205, 101 Md. 621 

_^Mayor, etc., of Baltimore v. Rice, 

21 A 181, 182, 73 Md. 807. 

(2) "The worth of anything is 
*just so much money as 'twill 
bring.* ” 

Pa.—Commonwealth v. Edgerton 
Coal Co.. 30 A 125, 126, 164 Pa. 
284. 

92. Pa.—^McLane v. Plttsburg Rys. 
Co., 79 A 237, 238. 230 Pa. 29. 


93. Ala.—Duke v. City of Anniston, 
60 So. 447, 449, 5 AliiApp. 348. 

94. Ala.—Duke v. City of Anniston, 
supra. 

95. Mo.—Sappington v. St. Joseph 
Town Mut. Pire Ins. Co., 77 Mo. 
App. 270, 271. 

96. Ala.—^Duke v. City of Anniston, 
60 So. 447, 449, 5 Ala.App. 348. 

71 C.J. P 1621 note 84. 

97. Pa.—Herb v. Hallow^l, 164 A 
682, 685, 804 Pa. 128. 

71 C.J. P 1621 note 5. 

9a U.S.—Colburn v. U. S., Mo., 228 
P, 690, 693, 139 COA 136. 

99. Ga.—Central of Georgia B. Co. 
V. Cooper, 82 S.B. 810, 311, 14 Ga. 
App. 738, 

Plurases emplosring the word and 
of which more recent adjudications 
have not been found see 71 C.J. p 
1621 note 17-p 1622 note 22. 

1. U.S,—Spplng City Foundry Co. v. 
Commlssioner of Intemal Reve- 
nue. 64 S.Ct, 644, 646, 292 U.S. 182, 
78 LuEd. 1200. 

2. U.S.—Sprlng City Foundry Co. 
V. Commissioner of Intemal Rev- 
enue, suprcu 

3. lowa,—^In re Behrend’s Will, 10 
N.W.2d 661, 657, 238 lowa 812. 

4. Conn.—^Beardsley v. Bridgeport, 
3 A 557, 668, 63 Conn. 489, 65 Am. 
R. 152. 


5. N.X—Woodstown Nat. Bank & 
Trust Co. V. Snelbaker, 40 A2d 222, 
227, 136 N.J.Eq. 62. 

Wis.—Kronshage v. Varrell, 97 N.W. 
928, 930, 120 Wis. 161. 

6. N.X—Woodstown Nat Bank & 

Trust Co. V. Snelbaker, 40 A2d 
222, 227, 136 N.XEq. 62. 

Phrases employing the word and 

of which more recent adjudications 

have not been found see 71 C.X P 

1622 notes 28-35. 

7. N.J.—Woodstown Nat Bank & 

Trust Co. V. Snelbaker, supra. 

& N.X—Woodstown Nat Bank & 

Trust Co, V. Snelbaker, supra. 

9. N.X—Woodstown Nat Bank & 

Trust Co. V. Snelbaker, supra. 

10. N.X—Woodstown Nat Bank * 
Trust Co. V. Snelbaker, supra. 

11. N.X—Woodstown Nat Bank 4 
Trust Co. V. Snelbaker, supra. 

12. N.X—Woodstown Nat Bank & 
Trust Co. V. Snelbaker, supra. 

13. N.J.—Woodstown Nat. Bank & 
Trust Co. V. Snelbaker, supra. 

'Wis.—Kronshage v. Varrell, 97 N.W* 
928, 930, 120 Wis. 161. 

14. N.X—^Woodstown Nat Bank & 
Trust Co. V. Snelbaker, 40 A2d 
222, 227, 136 N.XEq. 62. 

15. Wis.—Kronshage v. Varrell, 97 
N.W. 928, 930, 120 Wis. 161. 
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101 C.J-S. 


WOETIiE. A Steel bar witb several holes of di- 
xninishing diameters throngh wMch wire is drawii;i« 

also caUed a «draw-plate 

WOULD. See tbe C.J.S. definition Will. 

WOUND. Wbile there is some difdciilty in deter- 
mining what constitntes a wound,i8 it has been 
said that the teim bas a well-defined, generally ac- 
cepted and nnderstood meaning.i® 

As a nonn, the word "wonnd” is dedned to mean 
ahtirt;^^ a hnrt by violence;^! an abrasion, breach, 
or rupture of the skin or mncons niembrane;22 an 
injury to the body cansing an impairment of health 
or strength, or rendering the person more liable to 
contract disease or less able to resist its effects;28 
any injury breaking or cutting the skin;24 an in- 


jury to the person by which the sldn is broken,25 
either intemally or extemally;26 an injury to a 
person in which the skin or other membrane is 
broken, as by violence^'? or surgeiy;28 a breach of 
the ski ' or of the skin and flesh,29 produced by ex- 
temal vlolence;^® an injury to the body of a per¬ 
son or animal, especially one caused by violence 
by which the continuity, as skin, mucous membrane, 
or conjunctiva is broken;8i any lesion of the body.22 

In a technical sense, a wound involves a breaking 
of the skin,83 but in jurisprudence a wound may ex- 
ist even if there is no effusion of blood^^ or severing 
of the skin;25 and thus the courts have recognized 
that a difierence exists in the meaning of the word 
"wound” when used as a legal term, or in legal 
medicine, or in medical jurisprudence, and the mean¬ 
ing of the word when used as a term of surgery.28 


le. IT.S.—^Newman v. IT. S., N.Y., 
159 F. 123, 124, 86 C.C.A. 611. 

17. U.S.—^Newman v. U. S., supra. 

18, Mass.—Commonwealth v. Gal- 
lagher, 6 Mete. 565, 568. 

dependeat on lue 

“The term *wound’ has had two 
distinet interpretatione siven to It: 
the flrst, under the ordinary eom- 
mon law indietments for homielde; 
the second, under the English and 
American statutes, making *wound- 
ing* speciflcally indictable.’* 

Pa.—Commonwealth v. Graif, 83 Pa. 
Co. 49, 52. 

19- IT.S.—^Paul Revere Life Ins. Co., 
Worcester, Mass., v. Stanfield, C. 
CJV.Okl., 161 P.2d 776, 777. 
irot teohnlcal word 

N.C.—State v. Owen, 5 N.C. 452, 466, 
4 Am.D. 671. 

Phrases employlng the word 
'*wound“ and of which more recent 
adjudications have not heen found 
see 71 C.J. p 1623 notes 61-89. 

90. N.Y.—^Bancroft v. Home Ben. 
Ass»n, 23 N.B. 997, 999, 120 N.Y, 
14, 8 L.R.A. 68. 

m. Mo.—state v. Nieuhaus, 117 S. 
W. 73, 77, 217 Mo. 332—State v. 
Leonard, 22 Mo. 449, 451. 

Sixnilaxly deflned 

A hurt glven by violence, no mat- 
ter with what kind of a weapon. 
State V. Owen, 5 N.G 462, 456, 4 
AinJ>. 671. 

92. U.S.—Pidelity & Casualty Co. of 
New York v. Thompson, Colo., 164 
P. 484, 487, 83 C.C.A. 824. 11 L.R. 
A.,N.S.. 1069, 12 AnmCas. 181. 

88* N.Y.—^Bancroft v. Home Ben. 
Ass^n, 23 N.B. 997, 999, 120 N.Y. 14, 
8 L,.R.A. 68. 

94. Mlch.—Montgomery v. Lansing 
City Electric R. Co., 61 N.W. 643, 
648, 103 Mich. 46, 29 L.R.A. 287— 
Shadock v. Alpine Plank-Road Co., 
44 N.W. 168, 159, 79 Mich. 7. 


26. N.X—Ooxpus Jtirls unoted in 
State V. Capawanna, 193 A* 902, 
904, 118 N.J.L.aw 429. 

6 C.J. p 741 note 40—71 GJ. p 1623 
note 57. 

26. N.J.—Oorpns JUris qnoted In 
State V. Capawanna, 193 A. 902, 
904, 118 N.J.L.aw 429. 

6 C.J. p 741 note 41. 

27. U.S.—Stirk v. Mutual Life Ins. 
Co. of N. Y., aA,Utah, 199 P.2d 
874, 877. 

28. U.S.—^Paul Revere Life Ins. Co., 
Worcester, Mass., v. Stanfield, C.C 
A.OkL, 161 P.2d 776, 777. 

29. La.—State v. Poster, 101 So. 
266, 257, 166 La. 891. 

Va.—^Harris v. Commonwealth, 142 
S.E. 864, 366, 160 Ya. 680, 68 A. 
L.R, 1316. 

30. Va.—^Harris v, Commonwealth, 
supra. 

31. Mo.—Gasperino v. PrudentieU 
Ins. Co. of America, App., 107 S. 
W.2d 819, 827. 

Tenn.—^Ansley v. Travelers Ins. Co., 
173 S.W.2d 702, 704, 27 Tenn.App. 
720. 

32. U.S.—Order of United Commer¬ 
cia! Travelers of America v. Sevi- 
er, C.C.A,Mo., 121 P.2d 650, 654. 

Mo.—Gasperino v. Prudential Ins. 
Co. of Aumerica, App., 107 S.W.2d 
819, 827. 

71 CJ". p 1622 note 44. 

33. Tex,—American Nat. Ins. Co. v. 
Pox, CIvApp., 184 S.W.2d 937, 943. 

Whole skin and not merely cntlole 
To constitute a wound it must be 
the whole skin that is broken, and it 
is not sufficient to show the separa- 
tion of the cuticle only. 

Mass.—Commonwealth v. Gallagher, 
6 Mete. 566, 568. 

Pa.^—Commonwealth v. Graff, 33 Pa. 
Co. 49, 61. 

^3 


Xmder the teohnioal mle there can 
be no wound without a solution or 
fracture of the skin; there must be 
a complete breaking of the skin, ex. 
ternal or internal. 

Va.—^Harrls v. Commonwealth, 142 
S.E. 354, 365, 150 Va. 680, 68 A.L.R. 
1816. 

W.Va.—State v. Gibson, 68 S.E. 295, 
67 W.Va. 548, 28 L.R.A,N.S., 966. 

34L La.—State v. Poster, 101 So. 

266, 257, 156 La. 891. 

N.X—State v. Capawanna, 193 A 
902, 903, 118 N.JJLaw 429. 

35. N.X—State v. Capawanna, su¬ 
pra. 

71 ax p 1628 note 60 [a]. 

Studlarly expressed 
Accepted definitions of the word 
**wound” exclude the necessity of a 
breaking or cutting of the skin and 
€u:e broad enough to include an in¬ 
jury to the subcutaneous tissue and 
to the skin, which has resulted from 
carbon monoxide poisoning and is 
revealed by scarlet blotches. 

U.S.—Warbende v. Prudential Ins. 
Co. of America, C.C.AI1L, 97 r.2d 
749, 763, 117 AL.R. 760. 

30. Mo.—Grasperino v. Prudential 
Ins. Co. of America, App., 107 S.W. 
2d 819, 827. 

71 ax p 1622 note 46. 

Medloal meaning and legal meaning 
“In medicine the word *wounds' 
means injuries of every description 
that aflect either the hard or soft 
parts of the body, and it compre¬ 
hende bruises, contusione, fractures, 
luxations, etc. In law the word 
means any lesion of the body, and 
the correct definition of a lesion is a 
hurt, loss, or injury.’* 

U.S.—Warbende v. Prudential Ins. 
Co. of America» CGAIU., 97 P.2^ 
749. 753. 117 A.L.R. 760. ^ ^ . 

111.—^People V. Durand, 139 . ^78, 

88,307 111. 611. , ^ 



WOtJND 
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As a term of srugeiy, "wonnd^^ refers only to a 
solntion of contiiniity;37 and is defined as meaning 
any solution of the natnral continnity of a tissue of 
the body;38 a solution of the natural continnity of 
any of the tissues of the body;^^ a complete parfc- 
ing or solution of the extemal or intemal skin;^® 
a reeent solution of continnity in the soft parts;^^ 
a solution of the continnity of any of the tissues of 
the body, involving also the skin and mucous mem- 
brane of the part, caused by some extemal agent^ 
and not the resuit of disease.'*^ 

In medical jurisprudence,^^ and as defined in 
law,^4 a ‘Vound” is any lesion of the body resulting 
from extemal violence, whether or not accompanied 
by a rupture of the skin or mucous membranej^® 
an injury of any kind which affects the body;^® an 
injury of any description that ajfects either the hard 
or soft parts of the body.^*^ The legal definitions of 
the term raise no question as to the nature of the 
tissue damaged, be it skin and appendages, bone^ 
joint, or intemal organ;^^ and the legal definitions 
include bruises, contusions^ fractures^ discolora- 
tions, and the Hke.^^ 

The Word “wound” is variously applied,50 and the 
term has been held to include scarlet blotches on a 
personas skin resulting from carbon monoxide 
poisoningSi and cracked lips resulting from fever;52 
but it has been said that it is difficult to think of 
pallor, perspiration, dilated pupils, or a bluish tint 
to the skin immediately preceding death as consti- 


tuting wounds.52 Although doctors may consider 
sunbum to be a wound,®^ it has been said that Uy 
hold that the word ‘Vound” has this signification m 
ordinary usage would be straining language far 
beyond any reasonable meaning.55 

The words ^Vound" and ‘fi)ruise’^ have been held 
to be synonymous, and also have been distinguished, 
see the C.J.S. del^tion Bruise. '^ound” has also 
been compared with, or distinguished from, "injury^* 
see the C J.S. definition Injury. 

The verb "to wound" is defined as meaning to 
cut, slash, or lacerate; to damage; to hurt by vio¬ 
lence; to injure to shoot.57 It has been totin- 
guished from "to maim” see Mayhem § 1. 

Under statutes so providing, the wanton or inten- 
tional wounding of another is an aggravated as- 
sault, and what constitutes a "wound” within the 
meaning of such statutes is treated in Assault and 
Battery § 76 o. 

WRAP. The veib "to wrap^^ means to fold, roll, or 
draw together, as a cloth or fiexible fabric, so as to 
enclose or protect something; generally with 
"about” or "around;” as, to ‘Vrap” a shawl or cloak 
about one.^^ It is also defined as meaning to sur- 
round and oover by winding or folding.52 

WBAPPEE. The broad general definition of the 
Word is that in which anything is wrapped or in- 
closed; covering; envelope. ® ® 


37. Vt.—^Robinson v. Majsonic Pro- 
tective Ass’n, 88 A. 581, 682, 87 Vt. 
188, 47 L.R.A„N.S., 924. 

38. Mo.—Gasperino v, Prudential 
Ins. Co. of America, App., 107 S.W. 
2d 819, 827. 

39. N.J.—State v. Capawanna, 193 
A. 902, 903, 118 N-J-Lav 429. 

40. W.Va.—State v. Stalnaker, 76 
S.B.2d 906, 911, 138 W.Va. 80. 

41. V€L—^Harris v. Commonwealth, 
142 S.E. 354, 855, 150 Va. 680, 58 
A.L..R. 1316. 

42. XJ.S.—FIdellty & Casualty Co. of 
New York v. Thompson, Colo., 164 
F. 484, 486, 83 C.C.A. 824, 11 KR. 
A..N.S., 1069, 12 Ann.Cas. 181. 

43. U.S.—Fidellty & Casualty Co. of 
New York v. Thompson, supra. 

44. Mich.—Thompson v. Loyal Pro- 
tectlve Ass*n, 132 N.W. 564, 557, 
167 Mich. 81. 

Mo.—Gasperino v. Prudential Ins. 
Co. of America, App., 107 S.W.2d 
819, 827. 

45. U.S.—Fidelity & Casualty Co. 
of New York v. Thompson, Colo., 
164 P. 484, 486, 83 C.CJL 324, 11 
L.R.A.,N.S., 1069, 12 Ann.Cas. 181. 

71 aj. p 1622 note 45. 


46. Mich.—Thompson v. Loyal Pro- 
tective Ass’n, 132 N.W. 554, 657, 
167 Mich. 81. 

Mo.—Gasperino v. Prudential Ins. 
Co. of America, App., 107 S.W.2d 
819, 827. 

47. U.S.—Warbende v. Prudential 
Ins. Co. of America, C.C.A.I11., 97 
F.2d 749, 762. 

Mich,—^Thompson v. Loyal Protec- 
tive Ass*n, 182 N.W. 664, 667, 167 
Mich. 81. 

48. N.J.—State v. Capawanna, 198 
A 902, 903, 904, 118 N.J.Law 429. 

49. IT.S.—Warbende v. Prudential 
Ins. Co. of America., C.C.A.I11., 97 
F.2d 749, 762, 117 AL.R. 760. 

Mich.—^Thompson v. Loyal Protec- 
tive Ass’n, 182 N.W. 664, 667, 167 
Mich. 81. 

Mo.—Gasperino v. Prudential Ins. 
Co. of America, App., 107 S.W.2d 
819, 827. 

Xaolndes a bmise 

N.C.—State v. Owen, 6 N.C. 452, 466, 
4 AmJ). 671. 

Pa.—Commonwealth v. Graff, 83 Pa. 
Co. 49, 62. 

50. Mo.—Gkisperino v. Prudential 
Ins. Co. of America, App., 107 S. 
W.2d 819, 827. 


61. U.S.—Warbende v. Prudential 
Ins. Co. of America, C.C.AI11., 97 
P.2d 749, 117 AL.R. 760. 

62. Mo.—Gasperino v. Prudential 
Ins. Co. of America, App., 107 S. 
W.2d 819, 827. 

63. U.S.—Paul Revere Life Ins. Ca,. 
Worcester, Mass., v. Stanfleld, C.C. 
AOkl., 161 F.2d 776, 777. 

54. N.Y.—^Dupee v. Travelers Ina 
Co. of Hartford, Conn., 2 N.Y.S.2d; 
62, 64, 263 App.Div. 278. 

Tenn.—Ansley v. Travelers Ins. Co» 
173 S.W.2d 702, 705, 27 Tenn.App, 
720. 

56. N.Y.—^Dupee v. Travelers Ina 
Co. of Hartford, Conn., 2 N.Y.S.. 
2d 62, 64, 253 App.Div. 278. 

Tenn.—Ansley v. Travelers Ins. Co.^ 
173 S.W.2d 702, 706, 27 Tenn.App. 
720. 

66. Pa.—Commonwealth v. Grall, 88 
Pa.Co. 49, 61. 

71 C.J. p 1628 note 78. 

57. Han.—State v. Hammerli, 68 P. 
659, 660, 60 Kan. 860. 

68. U.S.—U. S. V. Seeman Broa, 18 
CtCustApp. 660, 662. 

59. U.S.—U. S. V. Seeman Bros., su¬ 
pra. 

60. Webster New IntJ>. 
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Under the posta! laws it is an offense to mail ! 
libelons, defamatory, or threatening matter on wrap- 
pers or envelopes, as stated in Post Office §§ 47, 48, 
imd tmder suci statutes the word “wxapper” has 
heen given a particular meanii^ as referring to the 
package ireapper which for oonvenience in mailing 
aurrounds aU the copies o£ newspapers, etc., sent to 
pne office, rolled or -wrapped together in one paok- 
age.®i 

As used -with reference to leaf tobacco, "wrap- 
pers” are leaves snitable for the outside finish of a 
cigar.*® The other two classes of tobacco, binders 
and fillers, have been distinguished, see the CJ.S. 
definition Fillers- 

WEAPPING*. That in wMch anytliiiig is wrapped.®^ 
WEATH. Violent anger.®^ 

WBJBOE. The meaning of the word ^^wreck" has 
been passed on in many casea arising imder mari¬ 
time law,^5 tnt ontside maritime or marine law the 
term has no technical or legal signifilcation.®® 

The word may be nsed to signify one of two 
things, either a total or a partial destruction of the 
thing wrecked,®*^ and thns in ordmary speech an ^ 
tide is said to have been wrecked when it is dis- 
abled or serionsly damaged, althongh it may not be 
totaJly destroyed or rendered ineapable of use.68 

As a nonn, the word ^^wreck” is defined to mean 
the destruction, disoi^anization, or serious injury 


of anything, especially by violence;®® that which 
bi»t been wrecked or is in a state of ruin; the re- 
Tnfti-ng of anything ruined or fatally injured.*^® 

The verb ^^to wreck,^’ in common use,^^ is defined 
as meaning to destroy, disable, or serionsly dam- 
age;^2 to reduce to a wreck or ruinous state by any 
kind of violence;*^^ to cause to suffer ruin;'^^ to 
overthrow, shatter, or destroy to disoiganize or 
cause serious injury to anything;*^® to cause to 
crash or suffer ruinJ'^ 

As a verb ^^to wreck” has been held to be synony- 
mous with ^^demolish” see the C.J.S. definition De- 
molish, “ruin” see the C.J.S. definition Ruin, and 
“smash” see the C.J.S. definition Smash. 

The antonyms of “wreck” are “preserve” see the 
CJ.S. definition Preserve, "save” see the C.J.S. 
definition Save, and “salvage” see the O.J.S. defini¬ 
tion Salvage. 

The word ‘Vreck,” and its cognate tenns, are 
treated in tities dealing with maritime matters, and 
for specific references consuit the indexes to the 
tities Admiralty, Collision, Navigable Waters, Sal¬ 
vage, Seamen, and Shipping. 

Phrases employing the word ^^wreck,” or cognate 
terms, are set out in the noteJ* 

WRRGKAaU. The act of wrecking, implying 
that the thing wrecked is a passive instrumentality, 
acted upon by some force which wrecks it J® 


Oovexin? of 1)aoott held to he 
**wrapper.'’ 

N.T.—^People v. Armour & Co., 162 
N.T.S. 621, 626, 176 App.Div. 161. 
Wrappers on ham held not to be a 
"Container.** 

Puerto Kico.—^People v. Walsh, 28 
Puerto Rico 26, 29. 

61. U.S.—^U. S. V. BurneU, D.C.Iowa, 
75 F. 824, 829. 

ea. U.S.—Falk V. Robertson, N.T., 
11 S.Ct. 41, 137 U.S. 226, 231, 34 
L.Ed. 645. 

U. S. V. Seventy-Five Bales of 
Tobacco, N.T., 147 F. 127, 132, 77 
C.CA. 863. 

es. U.S.—^U. S. V. Seeman Bros., 13 
CtCustApp. 660, 662. 

64. Kan.—Jerald v. Houston, 261 P. 

851, 856, 124 EAn. 667. 

•65. Mass.—Aurnhammer v. Brother- 
hood Accident Co., 146 N.B. 47, 48, 
260 Mass. 563. 

66. lowa.—Mochel v. lowa State 
Traveling Men*s Ass’n, 213 N.W. 
268. 260, 203 lowa 623, 51 A.Ii.R. 
1327. 

67. lowa.—Mochel v. lowa State 
Traveling Men*s A8S’n, supra. 

71 CJ. p 1624 note 16* 


S8. Cal.—^Zohner v. Slerra Nevada 
Life & Casualty Co., 299 P. 749, 
761, 114 C.A. 85. 

Mass.—Aurnhammer v. Brotherhood 
Accident Co., 146 N.B. 47, 48, 260 
Mass. 663. 

69. Tex.—^Houston Printing Co. v. 
Hunter, Civ.App., 106 S.W.2d 812, 
317. 

70. Bng.—^The Olympie, [1913] P. 
92, 116. 

71. Cal.—^Zohner v. Slerra Nevada 
Life & Casualty Co., 299 P. 749, 
761, 114 CA. 85. 

Iilass.—^Aurnhammer v. Brotherhood 
Accident Co., 146 N.B. 47, 48, 250 
Mass. 563. 

72. Mass.—Aurnhammer v. Brother¬ 
hood Accident Co., supra. 

71 C.J. P 1624 note 23. 

73. Okl.—Star Mfg. Co. v. Quarrles, 
46 P.2d 497, 498, 172 OkL 650. 

74. lowa.—^Mochel v. lowa State 
Traveling Men’s Ass*n, 213 N.W. 
259, 261, 203 lowa 623, 61 A.L.R. 
1327. 

71 C.J. P 1624 note 23. 


75. Okl.—Star Mfff. Co. v. Quarrles, 
46 P.2d 497, 498, 172 OkL 660. 

76. Okl.—Reddlngton v. North 

American Accident Ins. Co. of Il¬ 
linois, 293 P. 204, 206, 146 Okl. 
4. 

71 aj. p 1624 note 23. 

77. Okl.—Stax Mfg. Co. v. Quarrles, 
46 P.2d 497, 498, 172 Okl. 550. 

78. Phrases 

(1) ‘Train wreck** within risks of 
travel clause in insurance policy see 
Insurance S 900 f. 

(2) ‘Wrecking or disablement** of 
conveyance within risk clause of In¬ 
surance policy see Insurance S 770. 

(3) Other phrases employing the 
terms and of which more recent ad- 
judications have not been found see 
71 C.J. p 1624 notes 18-22, p 1625 
notes 24-33. 

76. Cal.—Wilson v. Travelers* Ins. 
Co., 190 P. 366, 367, 183 a 65. 

Ptaxases employing the word and 
of which more recent adjudications 
have not been found see 71 C.J. p 
1626 36, 87. 



WRECKER 


WKECKEB. In a maritime or marine sense, tlie 
term “wreeker’’ is used to denote a type of ship 
wMcli engages in the Service of salvage.^O 

The term is also employed to signify a motor ve- 
hicle eqnipped for removing wreeked or disabled ve- 
hides, as stated in Motor Vehieles § 8. 

WEIENOH. A violent twist; a sprain and injnry 
by twisting, as in a joint.^^ ^^rench” has been 
held to be synonymons with "strain” see the C.J.S. 
dednition Strain. 

WEESTLING'. The- sport consisting of the contest 
between two persons who seek to throw eaeh other.^^ 

'WBINEIiE. Afnrrow.88 

WBINKLiED. Contracted; coixugated; shirred.^^ 

WEIST. The segment of the npper extremity be¬ 
tween the forearm and the hand.^S The term may 
be used interchangeably or synonymons with “hand” 
see the C.J.S. definition Hand,®® 

WMT. A judicial instrument by whioh the court 
commands some act to be done by the person to 
whom it is directed;®"^ a mandatoiy precept issued 
by the authority and in the name of the sovereign 
or the state, for the purpose of compelling defendant 
to do something therein mentioned;^^ a mandatory 


101 C.J.S. 

precept issuing from a court of justicej^® a precept 
in writing,^® couched in the form of a letter, nm- 
ning in the name of the king, president or state, is¬ 
suing from a court of justice and sealed with its seal, 
addressed to the sheriff or other of&cer of the law, or 
directly to the person whose action the court desires 
to command, either as the commencement of a sTiit 
or other proceeding, or as incidental to its progress, 
and requiring the performance of a specific act, or 
giving authority and commission to have it done;^i 
an order or precept in writing issued in the name of 
the state or of a court or judicial ofi&cer;S2 
der in writing issued by a competent official in a 
judicial proceeding;®^ a written command, under 
the Seal of the court authorizing and directing an 
officer to execute its judgment;®^ the command of 
the eommonwealth to a wrongdoer to answer to the 
wrong charged against him;®5 the judicial notice to 
a debtor that his creditor demands justice.®® 

At common law a writ is the first step taken to 
bring the party sued before the court,® ^ and in old 
English law, and in the very ancient sense of the 
Word, a "writ” was an instrument in the form of a 
letter; a letter or letters of attomey.®® 

Under the old English practice, writs were di- 
vided into original and judicial writs,®® an origi- 
nal writ being a mandate of the court, constituting 
the foundation of the action, and the commencement 
of a legal proceeding,^ the first process or initiatoiy 


sa TJ.S.—^Andrews v. Wall, Fla., 8 
How. 668, 571, 11 L.Ed. 729. 

81. Tex.—^Traders & General Ins. 
Co. V. Lincecum, Civ.App., 126 S. 
W.2d 692, 696. 

82. VL—^Jacobs v. Loyal Protective 
Ins. Co., 124 A. 848, 852, 97 Vt. 616. 

83. U.S.—Maxim Mfg. Co. v. Im- 
perial Mach. Co., C.C.A.1U., 286 F. 
79, 83. 

71 C.J. p 1626 note 48. 

^^rlaJcle iinlBhes, also known as 
‘Crinkle,* ‘Shrivel,' *Sag,* *Morocco,* 
and by other designations, are de- 
fined as enamels, vamishes and 
palnts which have been compounded 
from such materials and by such 
methods as to produce vhen applied 
and dried, a hard wrinkled surface 
on metal and other material. 
Wrinkle finishes are widely used as 
coverings for the surface of type- 
writers, cash registers, motors, add- 
ing machlnes, and many other ar- 
ticles of manufacture. They have 
the followlng advantages over 
smooth finishes such as ordinary 
^TiArnala and varnishes: a- One coat 
of wrinkle flnlsh is sufficient for 
many purposes for which two or 
more coats of smooth finish would 
be required; b. Surfaces to which 


wrinkle finishes are to be applied 
need not be prepared as carefully as 
those which are to receive smooth 
finishes, since the wrinkle finishes 
cover small imperfections; and c. 
The original appearance of wrinkle- 
finished articles can be malntained 
with less cleaning and polishing than 
that of smooth-finished articles.” 
U.S,—^U. S. V. New Wrinkle, Inc., 
Ohio, 72 S.Ct. 350, 351, 342 U.S. 
371, 96 KEd. 417. 

84. U.S,—-Day v. Stellman, C.C.Md., 
7 F.Cas.No.3,690, 1 Flsh.PatCas. 
487. 

Phrases employing the word and 
of which more recent afijudlcatlons 
have not been found see 71 C.J. p 
1625 notes 46--48. 

85. Stedman Med.D. 

86. *Wrist-drop” see the C.J.S. def¬ 
inition Drop. 

87. U.S.—^In re Damon, D.C.N.T., 104 
F. 776, 776, 6 Am.Bankr. 183. 
Phrases employing the word 

“writ” ^d of which more recent ad- 
iudicatlons have not been found see 
71 C.jr. p 1627 note 85-p 1628 note 
19. 

88. Neb.—^Moore v. Fedawa« 14 N. 
W. 170, 18 Neb. 879. 

71 C.J. P 1625 note 54. 
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89. N.H.—Poirler v. East Coast 
Bealty Co., 162 A. 612, 613, 84 N.H. 
461. 

sa vt. —^Temple v. Mead, 4 VL 535, 
643. 

91. Pa.—Hehn v. Franklin, 24 Pa. 
Dist & Co. 560, 662, 25 SchLeg. 
Rec. 161, 8 SchReg. 24: 

71 Cjr. p 1625 note 57. 

92. Ky.—Gowdy v. Sanders, 11 S.W. 
82, 88 Ky. 346, 10 Ky.L. 912. 

71 C.J. p 1625 note 58. 

93. Cal.—^Painter v. Berglund, 87 P. 
2d 360, 864, 81 C.A.2d 63. 

94. Neb.—^Burkett v. Clark, 64 N.W. 
1113, 1115, 46 Neb. 466. 

71 C.J. p 1626 note 62. 

96. Pa.—Stewart v, Parnell, 8 Pa. 
Co. 604, 606. 

96. S.C.—Hyams v. Boyce, 26 S.C.L. 
95, 98. 

97. U.S.—Wilson v. Winchester & P. 
R. Co., C.C.W.Va.. 82 F. 16, 17. 

98. Black L.D. 

99. U.S.—^In re Damon, D.C.N.T., 
104 F. 775, 776, 5 Am.Bankr. 133. 

71 C.J. p 1628 note 20. 

1 . U.S.—^In re Damon, supra. 

71 C.J. p 1628 note 25. 
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st6p in prosecuting & Enntj* slso tlic judicia.1 instru- 
ment by whicb the eourt commands something, tbere- 
in mentioned, to be done.3 Writs issned after the 
action was commenced are designated jndieial writs 
8S stated in the C J.S. definition Jndicial. 

In modem times original writs have fallen into 
disuse, and most of them have been expressly abol- 
ished;^ and in the later practice writs are divided 
into original, of mesne process, and of execution,^ 
TOts of mesne process being those by which inter- 
locutoiy proceedings are initiated,® and writs of 
execution being those by which the jndgment or de- 
cree of the conrt is carried into efEectJ From the 
standpoint of their effect npon the property affected, 
it has also been said that writs may be divided into 
those pointing ont, and those not specifically point- 
ing ont, the property to be seized.8 

The Word ‘Vrit^’ has been held to indude a ca¬ 
pias,^ a fee bill,i® an attachment,ii an execution, 
an order of sale in foreelosnre proceedmgs,!^ an or- 


der to Show cause;!^ and a subpoena;!® but it has 
been distinguished from, or held not to include, a 
complaint,^® a declaration,!'^ an execution,^^ an in- 
formation,i9 a notiee,-® a peace warrant,^! a peti- 
tion,22 a petition and libel in divoree,23 a rule to 
Show cause,-'^ a sunmions,^» or a warrant.26 

It is stated in Process § 1 a (1) that “process” and 
^Vrit” or “writs” are synonymous in the sense that 
every writ is a process. 

Although many of the ancient writs are not em- 
ployed in modem practice, there are certain of sueh 
writs which continue in use, and certain of the tities 
in this Work bear the name of the ancient writs. 27 
Other ancient writs which continue to be used in 
modem practice are treated in various other tities 
throughout this work.28 

In the subjoined note are listed various other 
writs to which reference has been made in the ad- 
judicated cases,^® and for additional writs as to 


а, Pa.—^In re Original Writs, 87 Pa. 
Co. 522. 625. 

Yt—Walsh, Leonard & Jackson v. 
Haswell, 11 Vt. 85. 88. 

3 . Pa.—^In re Original Writs. 37 Pa. 
Co. 522. 525. 

4. Burrill Ii.D. 

71 C.J. p 1628 note 21« 

5. Bouvier L(.D. 

б. Cyclopedic 

7. Cyclopedic L-D. 

8. Neb.—Philips v. Spotts, 15 N.W. 
832. 334. 14 Neb. 139. 

71 C.J. p 1628 note 23. 

9. N.T.—^Tyler v. Canaday. 2 Barb. 
160. 162. 

10. IlL—^Reddick v. Cload's Adm’rs. 
7 ni. 670. 678, 

11. Vt.—Bank of Rutland v, Par- 
sons. 21 Vt. 199. 202. 

12. Mass.—^Lewis v. Norton, 34 N.B. 
544. 169 Mass. 432. 

71 C.J. p 1626 note 70. 

13. U.S.—^Insurance Co. v. Hallock, 
Ind., 6 Wall. 666, 661. 18 L.Ed. 
948. 

Neb.—Burkett v. Clark, 64 N.W. 1118, 
1115, 46 Neb. 466. 

14. U.S.—^In re Damon, D.C.N.T., 
104 P. 776, 776, 5 Am.Bankr. 133. 

15^ Pa.—In re Original Writs, 87 
Pa.Ca 522, 525. 

16. U.S.—Wilson V. Winchester & P. 

B. Co.. aaW.Va., 82 P. 16, 17. 

17- U.S.—Wilson V. Winchester & P. 

H. Co.. supra. 

71 C.J. p 1626 note 75. 

1B« Oal.—Southern Callfomla Lum- 
ber Co. v. Ocean Beach Hotel Co., 
29 P. 627, 629, 94 C. 217. 28 Am. 
an. .115. - ■ 

71 OJ. p 1627 note 76.^ 


19. Okl.—Capies v. State, 104 P. 
493, 497, 3 OkLCr. 72. 26 L.R.A.. 
N.S.. 1033. 

20 . XSTotloe of appeal 

N.D.—Gooler v. Eidsness, 121 N.W. 

83. 85. 18 N.D. 338. 

71 C.J. p 1627 note 78 [a], 
zrotioe of lien. 

N.H.—^Poirler v. East Coast Realty 
Co.. 152 A. 612, 613, 84 N.H. 461. 
ITotloe to Show caase 
N.D.—^Northern Pac. Ry. Co. v. Jur- 
genson, 141 N.W. 70, 71, 25 N.D. 
14. 

71 C,J. p 1627 note 78 [dj. 

21 . Ga.—Hicks v. Pursley, 106 S.B. 
317, 26 Ga.App. 34. 

22 . U.S.—In re Damon. D.C.N.T., 104 
P. 776, 777, 6 Am.Bankr. 188. 

71 C.J. p 1627 note 80. 

23. Pa.—^In re Original Writs, 37 
Fa.Co. 522, 625. 

24. Mass.—Taylor y. Henry, 2 Plck. 
397, 398. 

26. Wis,—^Porter v. Vandercook, 11 
Wis. 70, 71. 

71 C.J. p 1627 note 83. 

26. Conn.—Stoddard v. Couch, 23 
Conn. 238, 240. 

27. See, for example, Assistance, 
Writ of; Audita Querela; Certio¬ 
rari; Detinue; Entry, Writ of; 
Executions; Habeas Corpus; In- 
junctions; Mandamus; Ne Exeat; 
Prohibltion; Quo Warranto; Re- 
Yiew; Scire Facias; Seuuestra- 
tion; and Supersedeas. 

28. See, for example. writ of error 
coram nobis, treated in Criminal 
Law § 1606; writ of dower unde 
nihil habet, treated in Dower § 86 
b; and writ of estrepement, treat¬ 
ed in Waste S§ 14.15. 
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29. writ of ad quod damnum, 

The writ of ad quod damnum is of 
ancient origln. and could be Issued 
as a writ of right when a landowner 
was dlssatlsfled with the assessment 
of damages by a condemnation com- 
misslon. 

DeL—^Lewis v. Du Pont, 22 A.2d 832, 
884, 2 Terry 347. 

71 C.J. p 1680 note 55 [a]. 

See Eminent Domain 5 281. 

WtiLt of false JndgmeiLt 
A writ which issues where the 
complaint Is of false judgment ren- 
dered in the eourt below, and com- 
mands the sherilf to go to the eourt 
below and record the plaint, etc.. if 
in a eourt where he dld not preside. 
N.C.—Anonymous. 2 N.C. 469, 470. 

71 CmT. p 1628 note 38. 

As a method of review at conomon 
law in England see Appeal and Er¬ 
ror $ 8. 

Wcit of perambulatlon 
A writ at common law which is 
sued by consent of both parties, 
when they are in doubt as to the 
bounds of their respectlve estates, 
and is dlrected to the sherilf, who is 
commanded to make the **perambu- 
lation” with a jury, and to set the 
bounds and limlts between them in 
certainty. 

N.C.—Green v. Williams, 56 S.E. 549, 
550, 144 N.C. 60. 

71 C.J. p 1629 note 44. 

Wkit of poffsesslou 
The term is now generally employ- 
ed to designate any writ by virtue 
of which the sherifC is commanded 
to place a p^son in possession of 
real or personal property. 

La.—Decuir v. Doeb, 42 So^ ^55, 956, 
118 La. 832. 

71 C.J. p 1629 note H. 



WRITE 


which there have been no recent adjndications see 
71 C.J. p 1630 note 56-p 1631 note 57. 

WEITE. To compose,30 as an author;®! to en- 
grave;32 to express by means of letters;^^ to frame 
or combine ideas^ and ezpress tbem in written 
words;34 to express one^s thongbts in writing legible 
to otbers;^5 to express onr ideas by letters visible 
to tbe eye to fonn by a pen on paper or other ma- 


101 C.J.S. 

terial, or by a graver on wood or stone;37 to im- 
press;^* to set down legible characters with pen and 

WEITING (Nonn). Tbe word "writing,^ as a nonn, 
is a broad generic term,^® of general significance,^! 
wbicb bas been given liberal constraction;42 and 
wben not nsed in connection witb analogons words 


Writ of pxeTeBLtioiL 
A bili Quia timet is in the nature 
of a writ of preventlon, and Is enter- 
talned as a measure of precaution- 
ary justice, and to forestall wrongs 
or anticipated mischief. 

U.S.—Southern R. Co. v. North Car- 
olina R. Co., C.C.N.C., 81 F. 596, 
598. 

N.T.—.Bailey v. Briggs, 56 N.T. 407, 
415. 

Bilis Quia timet see Quieting Title S 

2 . 

(2) In the practlce of eQulty, 
writs of prevention are the same as 
bilis of quia timet, and are used to 
accomplish the ends of precaution- 
ary justice. 

N.Y.—^Bailey ▼. Southwick, 6 Lana. 
356, 364. 

Vrat of probabis oaujve 
A writ which in criminal prosecu- 
tions operates as an order to stay 
ezecution pending an appeal. 

Cal.—In re Albori, 272 P. 321, 323, 
95 CA. 42. 

Wxlt of prooedendo 

See the C.Jr.S. deflnltion Proceden¬ 
do. 

Writ of proteotloiL 
A writ issued to protect witnesses 
and parties comlng from one state 
into another to attend a trlal from 
arrest and detention upon clvil proc- 
ess. 

U.S.—Chanler v. Sherman, N.T., 162 
P. 19, 21, 88 C.aA. 673, 22 D.RJL, 
N.S., 992. 

Jurisdiction of federal courts to Is- 
sue writs of protection see Federal 
Courts § 14. 

writ of restitatloa 
A writ which issues to restore a 
party to the possesslon of property 
of which he had been wrongfully de- 
prived by some previous order of 
Ihe same court or some previous writ 
Issuing from the same court. 

Tenn.—Herrin v. Franklin, 1 Tenn. 

Ch.A 95, 106. 

54 C.J. p 732 note 64. 

^wnt of rigbt 

(1) Any writ which Issues as a 
matter of course merely on flling an 
application in proper form. 
philippine.—Garcia v. Sweeney, 4 

Philipplne 761, 753. 

(2) In a more speciflc sense, a writ 
the object of which is to try the 


Real Actions § 2. See the C.J.S. def- 
inltion Recto. 

Writ of seiziixe and sale 
The flnal process to enforce pay- 
ment of a claim by the sale of prop¬ 
erty antecedently mortgaged. 

La»—American Nat. Bank v. Childs, 
22 So. 384, 386, 49 La.Ann. 1359. 

71 C.J. p 1629 note 48. 

WUt of supervlsoty oontrol 

(1) An eztraordinary writ, one of 
whose functlons is to enable a su¬ 
perior court to control the course of 
litlgation in the inferior courts 
where those courts are proceeding 
within their jurisdiction, but by a 
mistake of law, or willful disregard 
of it, are doing a gross injustice. 
Mont.—State v. District Court of 

Fighth Judlcial Dist in and for 
Cascade County, 292 P. 904, 907, 
88 Mont. 290. 

71 C.J. p 1629 note 50. 

(2) The writ is issued only to cor- 
rect rulings made by the lower court 
actlng within jurisdiction but er- 
roneously. 

Mont.—State ex rei. State Bank of 
Townsend v. District Court of 
First Judicial Dist. in and for 
Lewis and Clark County, 25 P.2d 
896, 398, 94 Mont 551—State v. 
District Court of First Judicial 
Dist in and for Lewis and Clark 
County, 147 P. 612, 618, 60 Mont 
428. 

(3) The writ may be employed 
only in exigent cases to remedy man- 
Ifest wrongs which cannot otherwise 
be rlghted. 

Mont—State v. District Court of 
Third Judicial Dist in and for 
Powell County, 264 P. 414, 416, 78 
Mont 485. 

71 CJ. p 1629 note 62. 

(4) The writ may control where 
discretion is lodged in the inferior 
court 

Mont—State ex rei. State Bank of 
Townsend v. District Court of 
First Judicial Dist in and for 
Lewis and Clark County, 25 P.2d 
896, 898, 94 Mont 551. 

(6> Resort may be had to the writ 
where there is no appeal, or where 
the remedy by appeal is inadequata 
Mont.—State v. District Court of 
Eighteenth Judicial Dist. in and 
for HiU County, 188 P. 365, 367, 


30. Mass.—^Henshaw v. Poster 9 
Pick. 312, 318. 

Phrases employing the word and 
of which more recent adjudicatione 
have not been found see 71 C.J. p 
1638 note 68-p 1634 note 96. 

31. U.S.—^Remick Music Corp. v. In¬ 
terstate Hotel Co. of Neb., D.a 
Neb., 58 P.Supp. 623, 631. 

32. Ma—^In re Justices’ Opinion, 7 
Ma 492, 495. 

Mass.—Henshaw v. Poster, 9 Pick. 
312, 318. 

33. Ma—^In re Justices* Opinion, 7 
Ma 492, 495. 

Masa—Henshaw v. Poster, 9 Pick. 
312, 318. 

34. U.S.—-Remick Music Corp. v. In¬ 
terstate Hotel Co. of Neb., D.C. 
Neb., 58 F.Supp. 523, 531. 

35. Hawaii—^In re Paikuli, 8 Ha- 
waii 680, 682. 

71 C.J. p 1633 note 62. 

36^1 N.Y.—Clason’s Ex’rs v. Bailey, 
14 Johns. 484, 491. 

Pa.—Commonwealth v. Receiver of 
Tcuces, 32 Pa.Co. 805, 806. 

37. Mass.—^Henshaw v. Foster, 9 
Pick. 312, 318. 

38. Me.—^In re Justices’ Opinion, 7 
Ma 492, 495. 

Mass.—Henshaw v. Poster, 9 Pick. 
312, 318. 

39. La.—Succession of Robertson. 
21 So. 586, 587, 49 La.Ann. 868, 
870, 62 Am.S.R. 672. 

40. Ga.—Saifold v. State, 75 SJB. 
338, 339, 11 GslApp, 329. 

Phrases 

(1) “Writing obligatorsr” see the 
C.J.S. deflnltion Obligatory. 

(2) Other phrases employing the 
word “writing” as a noun and of 
which more recent adjudications 
have not been found see 71 C.J. p 
1638 note 65-p 1639 note 24. 

41. W.Va.—^Young v. Garred, 112 S. 
E. 181, 183, 90 W.Va 767, 23 AL. 
R. 1817. 

42. U.S.—^Metro - Goldwyn - Maytf 
Dlstrlbuting Corporation v. Bijou 
Theatre Co. of Holyoke, D.C.Masa, 
3 F.Supp. 66, 71. 

M. R Fahey Tobacco Co. v. Seni¬ 
or, D.aPa., 24T F, 809, 816. 


57 Mont. 328. 

whole tiUe to property, tn | 71 C.J. p 1629 note 64. 
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of more special meaning, it has been said to be an 
extensive term.^^ 

In one sense tbe word is defined to mean a com- 
position;^^ a letterj^s an indorseinent;^® any- 
tbing expressed in characters or letters;^*^ anytbing 
written,^^ or expressed in letters,^^ or prmted;^® 
a paper;5i a representation addressed to tbe eye;®^ 
a written instniinent;^^ a written paper of any 
kind;^^ tbe written character or words;55 words, 
or characters that stand for words or ideas, traced 
on some substance;®® and it has been said that tbe 
term means not only words traced witb a pen or 
stamped, bnt also words printed or engraved or 
made legible by any otber device.57 

In anotber sense tbe nonn “writing’^ is defined as 
meaning tbe act or art of tracing or inscribing on a 
snrface letters or ideograpbs;®» tbe act or art of 
fonning letters or characters, on paper, parcbment, 
wood, stone, tbe inner bark of certain trees, or otber 
material, for tbe pnrpose of recording tbe ideas 


wbich characters and words express, or of commnni- 
cating tbem to otbers by visible signs;®® tbe ex- 
pression of ideas by visible letters;®® conveying onr 
ideas to otbers by letters or characters visible to tbe 
eye;®i tbe metbod of originally developing tbe com- 
position, and of adding copies made singly, letter by 
letter;®2 and it is generally used in opposition to 
^^viva voce.”®3 

In its most freqnent and most familiar sense tbe 
term “writing” is applied to books, pamphlets, and 
tbe literary and scientific produetions of anthors.®^ 
In law it is mucb more freqnently nsed to denote 
legal instmments, snch as deeds, agreements, memo¬ 
randa, bonds and notes, etc.®® It may be on paper^ 
wood, stone, or otber material;®® and ordinarily 
need not be in ink.®*^ Tbe term is not limited to 
words traced witb a pen,®® or bmsh,®® or pencil;'^*^ 
but it has been beld to include engraving,*^! eteh- 
ii^,'^2 lithographing,*^® motion pictTires,'^^ mnsical 
compositions,'^® pbotograpbs,*^® and printing.77 It 


43. U.S.—U. S. V. Chase, Mass., 10 
S.Ct 766, 757, 136 U.S. 266, 84 L. 
Ed. 117. 

44. U.S.—Keene v. Wheatley, C.C. 
Pa., 14 F.Cas.No.7,644, 4 Phlla. 167, 
S Clark 601. 

45. U.S.—U. S. T. Gaylord, C.C.I1L, 
17 P. 486, 441. 

71 CX p 1635 note 12. 

40. Ga.—^Brent v. State, 163 S.E. 

316, 44 Ga.App. 777. 

Mo.—State v. Carragin, 109 S.W. 653, 
669, 210 Mo. 861, 16 L.HJV..,N.S., 
661. 

47. Colo.—^People v. Newell, 113 P. 
648, 649, 49 Colo. 349. 

48. Ind.—^Thomas v. State, 2 N.E. 
808, 811, 103 Ind. 419. 

40. Mass.—Henshaw v. Foster, 9 
Pick. 312, 818. 

50. Colo.—^People v. Newell, 113 P. 
643, 646, 49 Colo. 349. 

51. Ind.—^Thomas v. State, 2 N.E. 
808, 812, 108 Ind. 419. 

71 0.0*. p 1635 note 18. 

52. U.S.—^Benson v. McMahon, N.T., 
8 S.Ct 1240, 1246, 127 U.S. 457, 32 
L.Ed. 234. 

53. Fla.—Scarborough v. State, 89 
So. 806, 806, 82 Fla. 304. 

71 C.J. p 1685 note 20. 

54. Ind.—^Thomas v. State, 2 N.E. 
808, 812, 103 Ind. 419. 

65. Lol—^P nidhomme v. Savant, 90 
So. 640, 641, 160 La. 266. 

56. Fla.—Scarborough v. State, 89 
So. 806, 806, 82 Fla. 804. 
N.Y.—Adler v. 78 N.T.S. 1106, 

88 Mlsp. 798. 


I 67. Mo.—American Union Trust Co. 

V. Never Break Range Co., 190 S. 

W. 1046, 1047, 196 Mo.App. 206. 

71 C.J. p 1636 note 24. 

58. Or.—Spence v. Rasmussen, 226 
P.2d 819, 824, 190 Or. 662. 

58. Colo.—^People v. Newell, 113 P. 

643, 646, 49 Colo. 349. 

71 C.J. p 1635 note 1. 

60. Pa.—^Myers v. Vanderbelt, 84 
Pa. 610, 613, 24 Am.R. 227. 

71 C.J. p 1636 note 2. 

61. Pa.—Commonwealth v. Recelver 
of Taxes, 32 PauCo. 305, 807. 

Vt.—Temple v. Mead, 4 Vt. 635, 642. 

62. U.S.—^Keene v. Wheatley, C.C. 
Pa., 14 P.Cas.No.7,644, 4 Phlla. 167, 
5 Clark 601. 

71 C.J. p 1635 note 8. 

63. Pa.—Commonwealth v. Recelver 
of Taxes, 32 Pa.Co. 305, 307. 

Vt.—Temple v. Mead, 4 Vt 636, 643. 

64i Or.—Corpns dtiris gnoted la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1635 note 25. 

65. Or.—Corpiu JtalB anoted ta 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1636 note 26. 

6& Or.—Oorpus 0tul8 quoted la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1636 note 27. 

67. Or.—Coxpiui OTiizis guoted. la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1636 note 28. 

68. Or.—Oorpuji Jaxls gaoted la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 CJT. p 1636 note 29. 
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By fftatnte, **ln writlng*^ Includes 

‘*printing, engraving, lithographlng 

and any other mode or representing 

words and letters.” 

Mass.—^Assessors of Boston v. Neal, 
40 N.E.2d 893, 896, 311 Mass. 192. 

69. Or.— Oorpas Juris q.uotea la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1636 note 30. 

70. Or.—Corpus Juris quoted la 
Spence v. Rasmussen, 226 P.2d 819^ 
824, 190 Or. 662. 

71 C.J. p 1686 note 31. 

71. Or.—Corpus Juris q,uotea la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1636 note 32. 

72. Or.— Corpus Juris %uoted la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1636 note 33. 

73. Or.—Corpus Juris auoted la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1636 note 84. 

74u Or.—Corpus Juris a^ted la 
Spence v. Rasmussen, 226 F.2d 819, 
824, 190 Or. 662. 

71 aj. p 1636 note 36. 

75. Or.—Corpus Juris qp.oted la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. p 1636 note 36. 

78. U.S. —Harper & Bros. v. Kalena 
Co.. N.T., 169 F. 61, 64, 94 C.CJ^ 
429. 

Or.—Corpus Jnrls guoted la Spence 
V. Rasmussen, 226 P.2d 819, 824, 
190 Or. 662. 

77. Or.— Corpus Juris vtoted la 
Spence v. Rasmussen, 226 P.2d 819, 
824, 190 Or. 662. 

71 C.J. P 1636 note 88. 
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has also been hdd to inelude stamping,^^ steno- 
graphic notes,stickers or pasters,^® tel^rams,®^ 
tickets,*2 typewriting,S3 and any other mode of rep- 
resenting words and letters,84 unless the context or 
the parkicnlar statutory provision requires other- 
wise;S5 and it has been held that any symbols or 
oharacters in general nse in commnnicatiiig ideas, 
and generally recognized for that pnrpose, are suf¬ 
ficient and constitute "writing.”*® 

In particular cases or under special circumstances, 
the Word has been held not to include judgments,®^ 
phonograph records,*^ mere copies of photographs,*^ 
perforated music rolls,®® printed labeis,steno- 
graphic notes,® ^ telephone conversations,®® or trade- 
marks.®^ 

WRZTTEN (Adjective). Expressed by letters;®5 
in writing.®® It has been said that the word may re¬ 
fer to something engraved or lithographed,®^ or 


printed,®® stamped,®® typewritten,! or any mode of 
representing words or letters;® but it may import 
something more than the mere filling in of blaiiks.3 
However, the term may be used as distinguished 
from "printed.”^ In special connections it may 
mean contracted for.® 

WRONG*. As a noun. The word "wrong" as a 
noun, has more than one meaning,® and frequently 
it is employed in a broad sense,and it is sometimes 
employed with an extended signification.® 

In its broad sense, the word "wrong^’ means an in- 
jury;® an injury to the person;i® every injuiy to 
another;!^ the opposite of ‘‘right.^i® The word is 
further defined to mean an invasion of right to the 
damage of the party who suffers it;^® the violation 
or invasion of a right, to the damage of the person 
whose right is invaded;!^ an invasion of the prop- 


78. Fla.—Scarborough v. State, 89 
So. 805. 806. 82 Fla. 304. 

71 aj. p 1637 note 39. 

79- N.T.—Ostrowe v. Lee, 176 N.E. 

606, 256 N.T. 36. 

71 C.J. p 1637 note 40. 

80. Minn.—Snortum v. Homme» 119 
N.W. 69. 60, 106 Minn. 464. 

71 CJ. P 1637 note 41. 

81. Md.—Snyder & Blankfard Co. v. 
Fajrmers Bank of Tifton, 16 A.2d 
837, 840, 178 Md. 601. 

71 C.J. p 1637 note 42. 

82. U.S,—^Benson v. McMahon, N.T., 
8 S.Ct 1240, 1246, 127 U.S. 457, 32 
L.Ed. 234. 

83. Neb.—^Mack Inv. Co, v. Domlny, 

I N.W.2d 296, 297, 140 Neb. 709. 
71 aj. p 1637 note 44. 

84. w^Ti. —State Savings Bank v. 
Krug, 193 P. 899, 901, 108 Kan. 
108 . 

71 C.J. p 1637 note 45. 

85. Cal.—McFarland r. Spengler, 
248 P. 621, 623, 199 C 147. 

71 C.J. p 1637 note 46. 

86. Colo.—^People v. Newell, 113 P. 
643, 646, 49 Colo. 349. 

71 C.X p 1637 note 47. 

87. Va.—Fulkers>.-s Adm^x v. Tay- 
lor, 46 S.E. 309, 311, 102 Va. 314. 

88. U.S.—Alpers v. U. S., CA.CaL, 
175 F.2d 137, 138. 

89. U.S.—^M. B. Fahey Tobacco Co. 
V. Senior, D.C.Pa., 247 F. 809, 816. 

90. XJ.S.—White-Smitli Music Pub. 
Co. V. ApoUo COn aON.T., 139 F. 
427, 430. 

92. U.S.—^Higgins v. Keuffel, N.T., 

II S.Ct 731, 732, 140 U.S. 428, 36 
L.Ed. 470. 

71 C.J. P 1637 note 61. 

92^ lowa.—Smitb v. Wellslager, 74 
N.W. 914, 915, 105 lowa 140. 

71 C.J. p 1637 note 52. 


93. S.C.—In re Shier*s Estate, 14 S. 
E. 931, 933, 36 S.C. 417. 

94. U.S.—Higgins v. Keuffel, N.T., 
11 S.Ct 731, 732, 140 U.S. 428, 35 
L.Ed. 470. 

71 C.J. P 1637 note 64. 

95. Ma—In re JusUces» Opinion, 7 
Me. 492, 495. 

Phrases 

(1) “Written law” see the aJ.S. 
deflnltion Law. 

(2) “Written opinion” see the C.J. 

S. definition Opinion. 

(3) * Written statement" see the 
C.J.S. definition Statement 

(4) Other phrases employing the 
word “written” as an adjective and 
of which more recent adjudications 
have not been found see 71 C.J. p 
1640 notes 39-76. 

96. Mo.—American Union Tmst Co. 

V. Never Break Hange Co., 190 S. 

W. 1046, 1047, 196 Mo.App. 206. 
71 C.J. p 1639 note 27. 

97. Kan.—State Savings Bank of 
Leavenwortl^ v. Krug, 193 P. 899, 
901, 108 Kan. 108. 

71 CJ. p 1639 note 28. 

98. Wyo.—Acme Coal Co, v. North- 
rup Nat. Bank of lola, Kan., 146 
P. 593, 694, 23 Wyo. 66, L.R.A. 
1916D 1084. 

71 C.J. P 1639 note 29. 

99- U.S.—^Deutschle v. Wiison, C.C. 
A.Iowa, 39 P.2d 406, 407. 

1. Tex.—Johnson v. Mangum, Clv. 
App., 227 S.W. 760. 

71 aJ. p 1639 note 31. 

2. WftTi. —State Savings Bank of 
Leavenworth v. Krug, 193 P. 899, 
901, 108 Kan. 108. 

Minn.—Snortum v. Homnae, 119 N.W. 
59, 106 Minn. 464. 

3. Cal.—^Browne v. Commercial Un- 
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ion Assur. Co. of London, Eng- 
land, 168 P. 766, 767, 30 C.A. 547. 

4. Cal.—^In re Dreyfus' Estate, 165 
P. 941, 942, 176 a 417, L.R.A.1917P 
391. 

71 C.J. p 1639 note 34. 

5. CaJ.—^Browne v. Commerclal Un¬ 
ion Assur. Co. of London, Eng- 
land, 168 P. 765, 768, 30 C.A. 647. 

6. Kan.—^Union Pac. R. Co. v. Hen- 
ry, 14 P. 1, 4, 36 Kan. 665. 
Phrases employing the word 

“wrong*’ as a noun and of which 
more recent adjudications have not 
been found see 71 C.J. p 1641 note 
4-p 1642 note 26. 

7. La.—^Victor v, Lewis, App., 157 
So. 293, 295. 

71 C.J. p 1641 note 80. 

8 . N.T.—^Daurizio v. Merchants’ 
Despatch Transp. Co., 274 N.T.S. 
174, 182, 162 Misc. 716. 

9- Cal.—^Rubino v. Utah Canning 
Co., 266 P.2d 163, 166, 123 aA2d 
18. 

La.—Victor v. Lewis, App., 167 So. 

OOQ 9QR 

71 C.J. P 1641 note 80. 

10. Mich.—^People v. Quanstrom, 63 
N.W. 166, 166, 93 Mich. 264, 17 L. 
RA. 723. 

11. Kan.—Union Pac. R Co. v. Hen- 
ry, 14 P. 1, 4, 36 Kan. 665. 

La.—Victor v. Lewis, App., 167 So. 
293, 296. 

12. Ind.—^Board of Com*rs of How- 
ard County v. Armstrong, 91 Ind. 
628, 536. 

18. La.—Victor v. Lewis, App., 167 
So. 293, 295. 

Mo.—State ex rei. and to Use pf 
Donelon v. Deuser, 134 S.W.2d 132, 
133, 345 Mo. 628. 

71 C.J. p 1641 note 86. 

14, N.J.—Granahan v. Cyaneae 
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ei-ty or civil rights of a party;l5 a violation of 
one’s right;^® a violation of the legal rights of an- 
other;^*^ a violation of the mnnicipal law, the law 
of civil conduct, not a transgression of the divine 
law as snch, nor a breaceh of etiquette;!* a trespass 
on the right of another;!^ the breach of a legal 
duty;2® the omission of a dnty imposed by law.^^ 

The Word "wrong^^ is also defined as meaning a 
tort;22 "injnria” or legal injiiry,23 negligenee.^^ 

Blackstone has stated that^ ^^n its most usnal 
sense, wrong signifies an injury conunitted to the 
person or property of another, or to his relative 
rights nnconnected with contract; and these wrongs 
are committed with or without force,”23 and this 
statement has been aceepted by the courts.^® The 
Blackstone statement continnes, "But in a more ex- 
tended signifieation, wrong includes the violation of 
a contract; a failure by a man to perform his un- 
dertaking or promise is a wrong or injury to hiTn 
to whom it was made,”27 and this statement too has 
been aceepted by the courts,2S and in this connec- 
tion it has been held that every breach of contract 


may, in a qualified sense, be considered a wrong,2^ 
and thus the word ‘‘wrong^' has been defined as 
meaning any deprivation of right, breach of con¬ 
tract, or injury done by one person to another.^® 
However, a wrong is not the injuries which resuit 
from the violation or invasion of a right,3i and that 
which the law authorizes cannot constitute a legal 

wrong.S2 

In law, the word "wrong^^ imports the invasion of 
a l^al right,^^ and to say that a person has com¬ 
mitted a wrong is to say that he has subjeeted him- 
self to a cause of action.^^ A wrong consists in 
the injury done, and not commonly in the purpose 
or mental or physical capacity of the person or agent 
doing it, since it may or may not have been done 
with bad motive;S5 the question of motive is usually 
a question of aggravation only.36 

The word “wrong’’ may be used as a term of mor- 
als to include a moral wrong, and as such it is not 
a term of pure legality;^? but if the word is em- 
ployed with a legal signifieation it signifies a legal 
injury,88 and if it is employed with this signifieation 


Corp. of America, Plastica Divi- 
sion, 69 A.2d 572, 574, 8 N.J. 187. 
1 C.J. p 985 note 21. 

Similaxly expressed 
All wrong may be considered as 
merely a privation of right. 

N.J.—^Louis Kamm, Inc., v. Flink, 
175 A. 62, 65, 113 N.J.L,aw 582, 99 
A.Lr.R. 1. 

15. Va,—Drummond v. Rowe, 166 S. 
E. 442, 444, 155 Va. 725. 

16. Cal.—^Rublno v. Utah Cannlng 
Co., 266 P.2d 163, 165, 123 aA.2d 
18. 

La.—Victor v. Iiewls, App., 157 So. 
293. 295. 

71 C.J. p 1641 note 90. 

Slmilarly defined 

The violation of another^s legal 
right 

Pa.—Greek Catholic Congregation of 
Borough of Olyphant v. Plummer, 
32 A2d 299, 300, 847 Pa. 351. 

Wo wrong withont a right 
A wrong being merely the In- 
fringement of a right, where there 
Is no right there can be no wrong. 
Jf.H.—Manchester v. Pumald, 61 A 
657, 669, 71 NJS. 153. 

17. Mo.—State ex rei. and to Use of 
Donelon v. Deuser, 134 S.W.2d 132, 
138, 345 Mo. 628. 

Xa l^Tal oontemplation, a wrong 
is the violation of a legal right and 
is redressed through a legal rem- 
edy. 

Ohlo.—Gribson v. Johnston, App., 144 
N‘.E.2d 310, 312, appeal dismissed 
141 N.B.2d 767, 166 Ohlo St 288. 

18. Ind.—Western. Union Tei. Co, v. 
101 C.J.S.—41 


Ferguson, 60 N.B. 674, 676, 157 
Ind. 64, 54 L.RA. 846. 

18. Wash.—Carton v. City of Seat- 
tle, 120 P. 111, 112, 66 Wash. 447. 

20. Mont—^Riddell v. Peck-William- 
son Heating & Ventilating Co., 69 
P. 241, 243, 27 Mont 44. 

21. Wash.—-Carton v. City of Seat- 
tle, 120 P. 111, 112, 66 Wash. 447. 

22. Cal.—^Rubino v. Utah Canning 
Co., 266 P.2d 163, 165, 123 CA,2d 
18. 

La.—Victor v. Lewis, App., 157 So. 
293, 295. 

Mo.—State ex rei. €Uid to Use of 
Donelon v. Deuser, 184 S.W.2d 132, 
133, 345 Mo. 628. 

71 C.J. p 1641 note 88. 

23. N.C.—^Thomason v. Seaboard Air 
Line B. Co., 55 S.B. 205, 209, 142 
N.C. 318. 

24. Kan.—^Unlon Pac. R. Co. v. Hen- 
ry, 14 P. 1, 4, 36 EAn. 565—^Kansas 
Pac. R. Co. V. Pointer, 14 Kan. 87, 
50. 

25. 3 Blackstone Comm. 158. 

26. Cal.—Rublno v. Utah Cannlng 
Co., 266 P.2d 163, 165, 123 CA.2d 
18. 

N.T.—^Danrlzlo v, Merchants' Des- 
pateh Transp. Co., 274 N.T.S. 174, 
182, 152 Misc. 716. 

71 C.J. p 1641 note 83. 

27. 3 Blackstone Comm. 158. 

28i Cal.—^Rubino v. Utah Cannlng 
Co., 266 P.2d 163, 165, 128 CAu2d 
18. 

N.T.—^Daurizio v. Merchants* Des- 
pateh Transp. Co., 274 N.T.S. 174, 
182, 152 Misc. 716. I 
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28. N.T.—Austin v. Rawdon, 44 N. 
T. 68, 69. 

30. W.V€u—0*Connor v. Diis, 26 S. 

I B. 364, 855, 48 W.Va. 64. 

31. N.J.—Granahan v. Celanese 

Corp. of America., Plastics Dlvi- 

sion, 69 A2d 572, 674, 3 N.J. 187. 

32. Va.—^Toder v. Givens, 18 SJB.2d 
880, 384, 179 Va. 229. 

33. N.J,—Granahan v. Celanese 

Corp. of America, Plastics Divi- 
sion, 68 A2d 572, 574, 575. 3 N.J. 
187. 

34. N.J.—Granahan v. Celanese 

Corp. of America, Plastics Divl- 
slon, supra. 

Several injuries resulting from one 
wrong 

*Tf A strikes down B with a slngle 
blow, as a resuit of which B sus- 
talns several injuries to his person, 
there is only one "wrong* and B has 
one and not several causes of action 
against A for the several Injuries 
resulting from such striking.*' 

N.J.—Granahan v. Celanese Corp. of 
America, Plastics Division, supra. 

35. Lcl—V ictor v. Lewis, App,, 167 
So. 293, 296. 

71 C.J. p 1641 note 2. 

36. La.—Victor v. Lewis, supra. 

37. N.T.—^People V. Schmidt, 110 N. 
B. 946, 947, 216 N.T. 324, Ann.Cas. 
1916A 978, L.R.A1916D 619. 

38. N.a—^Thomason v. Seaboard 

Air Line Ry., 55 SJEL 205, 202, 142 
N.a 318. 
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it does not reacli violations of mere moral rights.^^ 

Wrongs have been variously olassified, and may be 
eitber ex contracta or ex delicto,^ ^ or they may be 
pnblic or private.^^ 

‘Wrong^^ bas been held to be synonymous witb 
“injiuy^ see the C.J.S. definition Injury, and it has 
been contrasted with ‘^damnnm absque injnria'^ see 
the C-XS. definition Damnum, and '^injuria sine 
damno^^ see the C.J.S. definition Injuria. 

As an adjective. The Trord “wrong’^ as an adjec¬ 
tive is defined to mean contrary to law, and to the 
accepted standards of morality;^^ contrary to the 
laws of Qod and man.*3 

■WEONGDOER. The word is said to import an in- 
vasion of right to the damage of the victim;^^ and 
may be defined as a tort-feasorj^S a trespasser;^^ 
everyone who violates an express statute who 


does what the law does not allow.^8 

WEONGFTJL. It has been said that a wide range 
of meaning is given to the word ‘Vrongfnl” in the 
various dictionaries and encyclopedias.^^ The term 
imports the infringement of some right.50 

In its ordinary sense^i ‘Vrongful” is defined as 
meaning injurious, heedless, reckless, nnjust, nn- 
fair;52 tinlawful;63 negligent;54 and it is used to 
describe any act which is unlawful or nnanthorized, 
or any other act of this description which is a civi! 
wrong, or without right.”55 

In its ordinary legal sense, the word "wrongfaP 
is not applied to that which is lawful;56 it has 
been said that the word does not necessarily eon- 
vey the idea of moral turpitude^^ or involve crime;53 
and an act may be wrongful although not criminal or 
tortions, or in violation of a contractual duty.63 Usu- 
ally the word “wrongful” signifies a breach of legal 


39. Wis.—^Harrigran v. Gilchrist, 99 
N.W. 909. 933, 121 Wis. 127. 

Ab used ia mairiin 
The equltable mazim that eauity 
wlll not suffer a wrong without a 
remedy reauires as a basis for its 
application the presence of a 

‘VTong” which does not mean a mor¬ 
al duty only, unconnected with legal 
obligations. 

U.S.—^Whltaker & Co. v. Sewer Imp. 
Dist. No. 1 of Dardanelle, Ark.. C. 
A.Ark.. 221 F.2d 649, 662. 

40. N.Y.—^Daurizio v. Merchants' 
Despatch Transp. Co., 274 N.T.S. 
174, 182, 162 Misc. 716. 

41. N.Y.—^Daurizlo v. Merchants’ 
Despatch Transp. Co., supra. 

71 C.J. p 1641 note 3. 

'Tublic wrong” see Criminal Law § 1 
d; distingushed from *1?rivate 
wrong” see Torts § 1. 

**Private wrong” see Torts § 1; as 
synonymous with “civil injury" 
see the C.J.S. definition Oivll; dis- 
tingulshed from “private injuries” 
see the C.J.S. definition Injury. 

42. N.Y.—People v. Schmidt, 110 N. 
R 945, 949, 216 N.Y. 324, AnmCas. 
1916A 978, L.B.A.1916D 519. 
Phrases employing the word 

“wrong” as an adjective and of 
which more recent adjudicatione 
have not been found see 71 C.J. p 
1643 notes 30-39. 

43. N.Y.—^People v. Schmidt, supra. 

44. Wis.—Merrill v. Comstock, 143 
N.W. 313, 817, 164 Wis. 434. 

71 C.J. p 1642 note 41. 

Wrongdoer hy rattfloatioii 

To constitute one a “wrongdoer by 
ratiflcation,” original act must have 
been done in his interest, or have 
been intended to further some pur- 
pose of his own. 


Tenn.—^Howard v. Haven, 281 S.W. 
2d 480, 485, 198 Tenn. 572. 

Other phrases employing the word 
and of which more recent adjudica¬ 
tione have not been found see 71 C. 
J. p 1642 notes 46-49. 

45. Black L.D. 

46. Tex.—Pilcher v. Kirk, 55 Tex. 
208, 216. 

Hot necessaxlly guilty of trespass or 
other tozt 

A tenant for a month may become 
a wrongdoer in a sense by holding 
over after the term, but not in the 
sense of being guilty of trespass 
or other tort, since he is a tenant at 
sufferance in absence of anything 
done by lessor to revest possession 
in himself. 

Mass.—^Everett v. Town of Canton, 
21 N.R2d 269, 271, 303 Mass. 166. 

47. N.Y.—^Jetter v. New York & 
Harlem R. Co., 2 Keyes 154, 162, 2 
Abb.Dec. 458. 

Freeman v. Glens Falis Paper- 
Mill Co.. 16 N.Y.S. 667, 669, 61 
Hun 126. 

4a Me.—^Heywood v. Tillson, 76 
Ma 225, 237, 46 Am.B. 373. 

N.C.—State v. Van Pelt, 49 S.R 177, 
187, 136 N.C. 633, 68 L.R.A. 760. 

49. Ind,—Fidelity & Casualty Co. v. 
Blount Plow Works, 136 N.E. 669, 
561, 78 Ind.App. 529. 

60. Mo.—Willens v. Personnel Bd. 
of Kansas City, App., 277 S.W.2d 
666, 671. 

Tex.—Mathes v. Williams, Civ.App., 
134 S.W.2d 853, 858. 

71 C.J. p 1642 note 56. 

61. Colo.—Jabich v. People, 143 P. 
1092, 1096, 68 Colo. 176. 

52. Colo.—Jabich v. People, supra. 
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Tex.—^Mathes v. Williams, Civ.App., 
134 S.W.2d 853, 858. 

Phrases employing the word 
“wrongfful” and of which more re¬ 
cent adjudications have not been 
found see 71 C.J. p 1643 note 74-p 
1644 note 14. 

63. Ind.—Cleveland, C., C. & St. L. 
R. Co. V. Marlon County Com’rs, 49 
NJS. 61, 53, 19 Ind.App. 58. 

71 C.J. p 1643 note 66. 

54. TJ.S.—^Northern Pac. R. Co. v. 
Adams, Wash., 24 S.Ct. 408, 409, 
192 U.S. 440, 48 L.Ed. 613. 

71 aj. p 1643 note 60. 

55. Wis.—Webber v. Quaw, 49 N.W. 
830, 831, 46 Wis. 118. 

71 C.J. p 1643 note 68. 

DisobedlexLce to lawfnl authoxity 
Ind.—^Fidelity & Casualty Co. v. 
Blount Plow Works, 136 N.E. 659, 
561, 78 Ind.App. 529. 

Mo.—^Willens v. Personnel Bd. of 
Kansas City, App., 277 S.W.2d 666, 
671. 

Tex.—^Mathes v. Williams, Civ.App., 
134 S.W.2d 853, 858. 

56. Neb.—^Brown v. Graham, 114 N. 
W. 163, 164, 80 Neb. 281. 

Jjegal Standard of wrong 

“The Standard of wrong must be 
a legal Standard, and nothing can 
be said to be wrong in law which is 
lawful.” 

Neb.—Brown v. Graham, supra. 

57. Colo.—Jabich v. People, 143 P. 
1092, 1096, 58 Colo. 176. 

58. Idaho.—State v. Churchill, 98 P. 
853, 857, 15 Idaho 645, 16 Ann.Cas. 
947. 

69. N.J.—^Futurity Realty Corp. v. 
Passaic Nat. Bank & Trust Co., 62 
A.2d 706, 709, 2 N.J.Super. 175. 
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duty, independent of contract rights;®^ but tbis is 
by no means al-srays true.®i 

<^rongfiil” has been held to be eqnivalent to, or 
synonymous with, ^^felonions'^ see the C.J.S. defini- 
tion Felonions, “illegal” see the CJ.S. definition 
and ^^negligent” see Negligence § 1 e. 

‘‘Wrongfnl^ has been compared with, or distin- 
guished from, ^^felonions” see the C.J.S. definition 
Felonions, ^^malicions^^ see the C.J.S. definition 
Malicions, ‘‘nnlawfnl” see the C.J.S. definition Un- 
lawfnl, and "willful” see the C.J.S. definition Will- 
fnl. 

WRONQ-rDIiLT. The word ^‘wrongfuUy’’ is not a 
term of art in the law;®^ but it does have an accu¬ 
rate meaning veli known to the law, and it also has 
a popular and less preeise signifieation.®^ it is given 
many interpretations and meanings according to 
its context.®^ 

‘*Wrongfully^^ is variously defined as meaning il- 
legally, or vithout right;®® in a wrong manner; un- 
justly; in a manner contrary to the moral law or to 
justice;®® injuriously, in violation of right, or tor- 
tioiislyj®^ negligently;®® unlawfully;®^ or without 
authority of lawJ® 

The Word ^^wrongfuUy/^ standing alone, ordinarily 
does not convey the itnpression that a willful act is 
intended to be charged,^! and it does not necessar- 
ily imply or import dishonesty,^^ knowledge and in- 
tention,^* or without govemmental authority.74 

^Wrongfully’^ has been compared with, or distin- 


guished from, 'T)y mistake” see the CJ.S. definition 
Mistake, "feloniousiy’ see the C.J.S. definition Fe- 
loniously, ^^fraudulently” see the C.J.S. definition 
Fraudulently, “irregularly^^ see the C.J.S. definition 
Irregularly, ^'maliciously^^ see the C.J.S. definition 
Maliciously, "negligently'' see Negligence § 1 e, ‘^un- 
lawfully^' see the C.J.S. definition Unlawfully, "wan- 
tonly’^ see the C.J.S. definition Wanton, and “will- 
fully” see the C.J.S. definition Willful. 

It is stated in Pleading § 32 b that a mere allega- 
tion that an act was wrongfuUy done is a conclu- 
sion of law. 

WROTJGrHT. Worked up or upon; manufactured; 
not rough or crude fitted; formed; labored; 
performed; worked.*^® 

The reverse of “wrought” is "unwrought” as stat¬ 
ed in the C.J.S. definition Unwrought. 

WTE. As a term of railroading see Railroads § 1 p. 

WYOMING. One of the states of the United States 
of America.'^'^ 

X The twenty-fourth letter of the English alpha- 
bet.7® The letter occurs in various abbreviations, 
see Abbreviations 1 C.J.S. p 276 note 5. The char¬ 
acter also is used as a substitute for and meaning 

^<by.”79 

X-RAY or X-RAYS. The Roentgen rays, so-called 
by their discoveier because of their enigmatical 
character.®® 


60. Mlnn.—^Keiper v. Anderson, 165 
N.W. 237. 239, 138 Minn. 392, L.R, 
A1918C 299. 

61. Mlnn.—^Keiper v. Anderson, su¬ 
pra. 

62. U.S.—^International Longshore- 
men*s & Warehousemen’s Union v. 
Ackerman, D.C.Hawali, 82 F.Supp. 
65, 106. 

68. N.C.—State v. Van Pelt, 49 S.B. 
177, 187. 136 N.a 633, 68 Ii.R.A 
760. 

71 C.J. p 1644 note 16. 

8t Mo.—Willens v. Personnel Bd. 
of Kansaa City, App., 277 S.W.2d 
665, 671. 

66. Ky.—^Keyer v. Rives, 56 S.W. 4, 
21 Ky.L. 1706. 

Plumes employing the word 
‘WrongfuUy" and of whlch more re- 
cent adjudicatione have not been 
found see 71 C.J. p 1644 note 34~p 
1645 note 56. 

66. U.S.—International Longshore- 
men^s & Warehousemen’s Union v. 
Ackerman, D.C.Hawail, 82 P.Supp. 
65. 106. 


Mo.—Willens v. Personnel Bd. of 
Kansas City, App., 277 S.W.2d 665, 
671, 

71 C.J. p 1644 note 18. 

67. lowa.—^Raver v. Webster, 3 
lowa 502, 506, 66 Am.D. 96. 

Or.—State v, Nease, 80 P. 897, 898, 
46 Or. 433. 

68 . Ind.—Green v. Bden, 56 N.B. 
240, 242, 24 Ind.App. 583. 

69. Kan.—^Rhea v. Williams, 103 P. 
119, 80 Kan. 698. 

70. Or.—State v. Nease, 80 P. 897, 
899, 46 Or. 433. 

71. N.T.—Cortilllon Pabrics Corp. 
V. National Safety Bank & Trust 
Co. of N. T., 84 N.T.S.2d 880, 883, 
193 Misc. 741. 

72. Ala.—Spivey v. McGehee, 21 
Ala. 417, 421. 

Ky.—Keyer v. Rives, 56 S.W. 4, 21 
Ky.L. 1706. 

73. N.J.—Boice v. Gibbons, 8 N.J. 
Law 324, 330. 

74. Ind.—Chicago, T. H. & S. E. R. 
Co. V. 'Colllns, 142 N.E. 634, 637, 
82 IndA.pp, 41. 
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75. U.S.—U. S. V. Roesseler & Hass- 
lacher Chemical Co., N.T., 137 P. 
770, 772, 70 C.C.A. 346. 

Phrases employing the word 
"wrought” and of which more re- 
cent adjudications have not been 
found see 71 C.J. p 1645 notes 60-72. 

76. Mich.—Bancroft v. Peters, 4 
Mich. 619, 625. 

77. Bouvier L.D. 

Bistoxloal note 

By act of congress, approved July 
25, 1868, the territory of Wyoming 
was constituted; and Wyoming be- 
came one of the states of the United 
States by vlrtue of the act of con¬ 
gress of July 10, 1890. 

Bouvier L.D. 

78. Webster New Int.D. 

79. Ind.—Jaqua v. Wltham & An¬ 
derson Co., 7 NJS. 814, 815, 106 
Ind. 545. 

71 C.J. p 1645 note 78. 

80. Webster New Int.I>, 

71 C.J. p 1645 note 79. 
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X-^ray bum, A veiy painful buni, slow to respond 
to medieal treatment, wMch frequently foUows the 
application of tlie X-rays to the body in the case of 
some persons, bnt to which some others do not seem 
to be stisceptible.*^ 

X-ray photograph, A sciagraph or skiagraph.82 

X XT E MESSAGE. See Telegraphs, Telephones, 
Eadio, and Television § 141 b (4). 

XYLOPHONE. An instrument consisting of a 
series of wooden bars, gradnated in length to the 
xnnsical scale, resting on belts commonly of straw, 
and sounded by striking with two small wooden ham- 
mers, sometimes by rubbing with rosined gloves.83 

Y. The twenty-fifth letter of the English alpha- 
bet.84 The letter occnrs in varions abbreviations, 
see Abbreviations 1 C.J.S. p 276 note 5.86 

TAOHT. A vessel laiger than a rowboat, used for 
private pleasure, and for certain other purposes.86 

YAEQU2EIT. In the Orthodox Jewish faith, 'Yahr- 
zeit” is an anrnial prayer for the repose of the soni 
of a dead person.87 It is similar in pnrpose to 
masses in the Roman Catholic Chnrch.88 

YAM. The tme yam belongs to the genus "diosco- 
rea,”89 j^ay be lexicaUy defined as the edible, 
starchy, tuberous root of varions plants of the genns 
<^dioscorea;”80 ijxit in its commercial or popular 
sense^ as nsed in the Tariff Acts, it has been held to 
include tuberous roots which scientifically are not 

^^anis.”8i 
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YAIUD. In one sense the word ^^yard” signifies a 
unit of measure, and it is treated in this sense in 
We^hts and Measures § 1 b. 

In an entirely different sense, the word ^^rd,’' by 
common and current acceptance,82 signifies an in- 
closure;83 a small inclosed place in front of or 
around a house or bam;84 an inclosure within which 
any work or business is carried on;86 an inclosure, 
with or without bnildings, devoted to some work or 
business.88 

While the word "yard” is generally defined as 
meaning an inclosure, yet, when used in connection 
with a dwelling, the term does not necessarily mean 
or suggest the idea of an inclosure, but rather the 
piat immediately surrounding, and upon which is 
situated the dwelling and other buildings used in 
connection therewith for domestic purposes.87 

A driveway may constitute a yard as stated in the 
C.J.S. definition Driveway, but it has been held that 
a golf course is not a yard.88 

The words "yard^^ and "inclosure” have been held 
to be synonymous, and also have been distinguished, 
see the CJ.S. definition Inclosure. ^Yard” has also 
been compared with "orchard” see the CJ.S. defi¬ 
nition Orchard. 

Statutes or ordinances which are in the nature of 
health or zoning regulations sometimes provide for 
yards around dwellings. Health regulations con- 
taining such provisions are treated in Health § 22 b, 
and zoning regulations makjpg such provisions are 
treated in Zoning §§ 48,145. 


81. Minn.—Henslln v. Wheaton, 97 
N.W. 882, 883. 91 Minn. 219, 64 

126, 103 Axn.S.R. 504, 1 Ann. 
Cas. 19. 

82. Ind.—Aspy v. Botkins, 66 NJBl 
462, 463, 160 Ind. 170. 

Skiaffraplx is shadow like imagre 
or picture made on a sensitive sur- 
face especially by ROentgren rays.^’ 
Webster New Int-D. 

83. U.S.—U. S. V. F. W. Woolworth 
Co., 23 Ct.CustJLpp. 234, 236. 

84. Webster New Int.D. 

85« rzioative goalitieB and values In 
sound 

*‘The letter "y/ a consonant (when 
it is not a vowel), has fricative (and, 
we might add, frisky) aualities and 
vaJues in sound; for example, the 
sound of short or lon^ the sound 
of '6,’ as in ever (vide ‘zephyr’); the 
sound of lonff *e.* 

Mo.—Akins v. Adams, 164 S.W. 603, 
607, 256 Mo. 2. 


86. Mass.—^Barker v. Inhabitants of 
Town of Falrhaven, 163 N.E. 901, 
902, 265 Mass. 333. 

Phrases 

(1) **Tacht basin*’ see the C.J.S. 
definition Basin. 

(2) Other phrases employing the 
word “yacht" and of which more re- 
cent adjudications have not been 
found see 71 C.J. p 1646 notes 89, 90. 

87. N.T.—In re Steiner^s Bstate, 16 
N.T.S.2d 613, 614, 172 Misc. 950— 
In re Pleishfarb’s Will, 271 N.T.S. 
736, 737, 151 Misc. 399. 

Tar Eeit 

The annual prayers are sometimes 
called ‘Tar Zeit.” 

N.T.—^In re Kladneve’s Estate, 234 
N.T.S. 246, 247, 133 .Misc. 766. 

88. N.T.—^In re FleishfarVs Will, 
271 N.T.S. 736, 737, 151 Misc. 399. 

88. n.S.—^Ewong Tuen Shlng v. U. 
S., C.C.N.T., 175 F. 317, 318. 

90. Webster New Int.lX 
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91. U.S.—See Kwong Tuen Shlng v. 
U. S., aC.N.T., 176 F. 317, 318. 

71 aj. p 1646 note 94. 

92. Ala.—Wright v. Sample, 60 So. 
268, 162 Ala. 222. 

N.T.—Cook V. Loew, 69 N.T.S. 614, 
34 Misc. 276. 

93. Ala.—Wright v. Sample, 60 So. 
208, 162 Ala. 222. 

Kan.—State v. Bugg, 72 P. 236, 66 
EAn. 668. 

94. Kan.—State v. Bugg, supra. 

96. Kan.—State v. Bugg, supra. 

71 C.J. p 1646 note 1. 

96. N.J.—Grace Iron & Steel Corpo¬ 
ration V. Ackerman, 7 A.2d 820, 
821, 123 N.J.Law 54. 

97. Kan.—State v. Bugg, 72 P. 236, 
66 Kan. 668. 

9& N.T.—Union Free School Dist 
No. 10 of Town of Hempsteai, 
Nassau County, v, Baumgartner, 
100 N.T.S.2d 161. 162, 277 App3iv. 
998. 
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phrases employing the word *‘yard” are set out not necessarily convey that meaning.is In 
in the note.®® sense, ‘^am” has been held to be synonymons with 

, , ^ "stor^’ see the C.J.S. definition Story, 

YABDISAN. An employee who takes care of, or as- 

sists in the care of, yards and gronnds.i YAE ZEIT. See Yahrzeit ante. 

YAEN. In one sense the word "yam” means any 

fibrous material from a natnral sonrce, whether ani- YEAR* See Time § 9. 
mal, mineral, or vegetable, that is made for nse in 

wea^ng, knitting, embroidery, etc.loosely, YEARBOOKS. Books of reports of cases in a r^- 

thread.® Originally thread of any kind sptm. from series from the reign of King Edward I, in- 

natural fibers, v^etable or animal, or even mineral, clusive, to the time of Henry Vni, which were taken 

but now, more nsually, thread prepared for weaving by the prothonotaries or chief scribes of the conrts, 

as distinguished from sewing thread of any sort;^ at the expense of the crown, and pnblished anmial- 

something which is only sptm, and prodnced longi- 
tudinally by the process of spinning;® sptm,® or 

twisted*^ fiber; sptm wool;® also a quantity of snch YEABUNG’. As defined by leading lexicographers, 

qinn material;® the product of spinning a sUver;i® in its broadest sense, or ordinarily, an animal over 

woolen thread; also thread of other material.^^ a year old;i7 any animal in the seeond year of its 

The term is also applied to stont woolen thread nsed growth;i® a yotmg animal one year old, or in the 

for knitting, etc.;^® and also to any of the threads seeond year of its age,i® or past its first year and not 

fonmng the strand of a rope.^® yet two years old.®® 

“Tam” has been oompared with, or distingoished Although the word “yearling” may indnde many 
from, «filament»» see the C.J.S. definition Klament, animak,2i and he applioable to aU domestic ani- 

«strand» see the CJ.S. definition Strand, and jnals,22 it has a special nsage in speeial dreles, snch 

“thread” see the CJ.S. definition Thread. among cattlemen, horsemen, and sheep growers,22 

In another sense, the word ^‘yam" means a and it is chiefly applied to cattle, sheep, and 

stoiy;!^ and, while the word is sometimes nsed with horses,®^ and as commonly employed in many parts 

the implication of nntmth or exaggeration, it does of the conntiy it denotes an animal of the cow 

99. Fbraset 

(1) “Junk yard** see the C-J.S. def¬ 
inition Junk. 

(2> '‘Mill yard” see Mills S 2. 

(S) **Bailroad yard,” including 
“gravity yard” and **plusrginsr yard” 
see Rallroads § 1 h. 

(4) **Yard engrines" see Rallroads 
Ili 

<6) Other phrases employing the 
word “yard" and of which more re- 
cent adjudlcatlons have not been 
found see 71 C.J. p 1646 note 8-p 
1647 note 28. 

l- lowa—Statter v. Herring, 261 N. 

W. 715, 716, 217 lowa 410. 

71 GJ. p 1647 note 29. 

2. U.S.—U. S. V. Veit, Son & Co., 8 
CtC!ust.App. 290, 298. 

71 GX p 1647 note 30. 

Wirases employing the word 
“yam” and of which more recent 
adjudlcatlons have not been found 
see 71 GJ. p 1647 notes 42-66. 

a. U.S.—U. S. V. Veit, Son & Co., 
supra. 

4. U.S.—XT. S. V, Veit, 'Son & Co., 
supra. 

9- U.S.—^Walker v. Seeberger, D.C. 

Ili, 38 F. 724, 726. 
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6 . U.S.—^Lawson v. Whltlock Cord- 
age Co., C.C.A.N.J.. 60 F.2d 362. 

U. S. V. Veit, Son & Co., 8 Ct 
Cust.App. 290, 293. | 

7, U.S.—Eckstein v. U. S., C.GN.T., 
160 F. 287, 288. 

71 GJ. p 1647 note 36. 

a. U.S.—^U. S. V. Veit, Son & Co., 8 
CtCustApp. 290, 293. 

9. U.S.--U. S. V. Veit. Son & Co., 
supra. 

10 . U.S.—^Lawson v. Whitlock Cord- 
age Co., aGJl.N.J., 60 P.2d 362, 
363. . 

71 GJ. p 1647 note 38. 

11 . U.S.—U. S. V. Veit Son & Co.. 

8 CtCustApp. 290, 293, 294. 

12 . U.S.—^U. S. V. Veit Son & Co., 
supra. 

13. U.S.—U. S. V. Veit Son & Co., 
supra. 

14. Cal.—^People v. Santos, 26 P.2d 
622, 627, 134 C.A. 736. 

15. Cal.—People v. Santos, supra. 


16. Black Li.D. 

71 C.J. p 1648 note 60. 

17. Tex.—OBagglns v. Henne & Mey- 
er Co., Civ.App., 199 S.W. 494, 496. 


Phrases employing the word 

“yearling” and of which more recent 

adjudlcatlons have not been found 

see 71 C.J. p 1648 notes 68-79. 

la Ala.—Ckurpns Juris quoted Ia 
Henry v. State, 18 So.2d 140, 245 
Aia. 487—Stollenwerk v. State, 65 
Ala. 142. 

Henry v. State, 18 So.2d 138, 139, 
31 Ala.App. 444. 

19. La.—State v. Majors, 69 So. 904, 
905, 131 La. 466. 

71 GJ. p 1648 note 64. 

20. Miss.—^Moran v. State, 136 So. 
209, 160 Miss. 598. 

21. Aia.—Stollenwerk v. State, 55 
Ala. 142. 

Henry v. State, 18 So,2d 138, 189, 
31 Ala.App. 444. 

22. Ark.—^Bell v. State, 1 S.W.2d 
1006, 1008. 176 Ark. 1169. 

La.—State v. Majors, 69 So. 904, 905, 
131 La. 466. 

23. Ala.—Cknrpus Jnxis oited hi 
Henry v. State, 18 So.2d 1^0, 141, 
246 Ala. 487. 

71 C.J. p 1648 note 66. 

24. Ark.—Bell v. State, 1 S.W.2d 

1006, 1008, 176 AHe. 1169. . 



YEARLING 


kind^^ or eattle speciesj^® wMcli has reached the age 
of one year;27 the term ^^yearlings” is de- 

fiaed to mean eattle from ten months to eighteen 
months of age; 28 eattle past their first year and 
not yet two years old.25 A yearling includes both 
sexes within the indieated age rangCj^o and, aceord- 
ingly, a heifer, a female, would be included in the 
designation.2i 

‘‘Yenrlina:’^ has been distinguished from ‘^calf” see 
the C.J.S. definition Calf. 

YEAELY. Aceruing or coming every year; annu- 
al.3-i It is sometimes said to be only a word of 
calcnlation.33 

YEAR or OUR LOBJ). See Time § 9. 

Y£AS AND NAYS. The affirmative and n^ative 
votes on a bili or measure before a legislative as- 
sembly.24 

YEAST. A broad term which includes a wide va- 
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riety of both wild yeast and cultivated yeast.35 
its ordinary significanee, it is a conglomerate mass 
of infinitesimally small cells; a small cellular micro- 
OTganism;2« a leaven.37 

YELLOW. The most luminous color of the spec¬ 
trum, found between orange and green.38 

Statutes prohibiting the sale of oleomargarine 
tinless it be of sonie other color than that of yellow 
butter are treated in Food § 6. 

YEN, A Chinese (Pekingese) word meaning opium, 
or, literally, smoke.28 

YES. An affirmative reply; opposed to 

YEDDISH. A language used by German and other 
Jews, being a middle German dialect developed un¬ 
der Hebrew and Slavic influence;^! a Middle TTigh 
German dialect, or number of dialects, containing a 
large number of Germanized Hebrew words and us- 
ing Hebrew characters for its literature;^2 Jndea- 


25. Ark.—^Bell v. State, supra. 

La.—State v. Majors, 69 So. 904, 905, 
131 La. 466. 

Miss.—^Mioran v. State, 135 So. 209, 
160 Mias. 698. 

IjDL tne oommoiL vemaonlaar of JJit. 
tiazna, the words “white-faced year- 
llng,'* in their connotation, would 
evoke a spontaneous concept of a 
white-faced yearling calf. 

Ala.—^Henry v. State, 18 So.2d 140, 
141, 245 Ala. 487. 

26. Miss.—^Moran v. State, 135 So. 
209, 160 Miss. 598. 

Tex.—^Barron t. San Angelo Nat. 
Bank. CivApp,, 138 S.W. 142, 144. 

27. Ark.—Bell v. State, 1 S.W.2d 
1006, 1008, 175 Ark. 1169. 

71 C.J. p 1648 note 66. 

28. Minn.—Vassau v. Campbell, 81 
N.W. 829, 830, 79 Minn. 167. 

71 C. J. p 1648 note 67. 

22. XT.S.—Sanderson v. Crowley, C. 
A.Tex., 180 F.2d 124, 126. 

30. AlA—Drakeford v. State, 79 So. 
2d 448, 444, 38 AlaApp. 179. 

31. Ala.—^Drakeford v. State, supra. 

32. Webster New IntD. 

Phrases employing the word 
“yearly** and of which more recent 
adjudlcations have not been found 
see 71 C.J. p 1649 notes 83-16. 

83. Bng.—Doe v. Grafton, 18 Q.B. 
496, 501, 83 RC.L. 496, 118 Heprlnt 
188. 

71 aj. p 1648 note 82. 

34. Black L.I>. 

71 C.J. p 1649 note 19. 

35. U.S.—^Fleischman Teaat Co. v. 
Federal Yeast Corporation, D.C. 
Md.. 8 F.2d 186, 187. 


Phrases employing the word 
“yeast*' and of which more recent 
adjudlcations have not been found 
see 71 C.J. p 1649 note 23-p 1650 
note 31. 

36. IT.S.—Standard Brands v. Na¬ 
tional Grain Yeast Corporation, N. 
J., 60 S.Ct. 27, 28, 308 U.S. 84, 84 
L.Ed. 17. 

Flelschman Yeast Co. v. Federal 
Yeast Corporation, D.C.Md., 8 F.2d 
186, 187. 

Process of manufactiire desoribed 
“It multlples by self-propagation, 
llmited by the means of subsistence, 
and the uuallty and yield are greatly 
alfected by the conditlons under 
which propagation is carried on. 
Yeast has been manufactured for at 
least fifty years by Inoculating a 
wort; that Is, by preparing a ciear 
llquid solution and stocking it with 
a small amount of seed yeast. Such 
worts include substances to nourish 
the yeast cells,* and are called *yeast 
nutrient Solutions.* . . . The fleld 
for Investigation and improvement 
has been the compoaitlon of the nu¬ 
trient solution, and the character of 
the process employed durlng the pe- 
riod of growth.** 

U.S.—Standard Brands v. National 
Grain Yeast Corporation, N.J., 60 
S.Ct 27, 28, 808 U.S. 84, 84 L.Ed. 
17. 

Flelschman Yeast Co. v. Federal 
Yeast Corporation, D.ClMd., 8 F.2d 
186, 187. 

37. U.S..—See F. H. Leggett & Co. 
V. U. S., C.C.N.Y., 131 F. 817, 818. 

''Yeast” as '*leaven” 

“In its most technical and llmited 
sense, leaven is sour dough, and in 
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this sense the term was understood 
two thousand years ago. Later 
yeast was substituted for sour 
dough as a leaven. Bach of these 
substances leaven, in the sense that 
they set up fermentation.*’ 

U.S.—^F. BC. Leggett & Co. v. U. S., 
supra. 

33. Webster New lnt.D. 

Phrases 

(1) “Yellow brass** see the aj.S. 
definition Brass. 

(2) “Yellow dog contract** deflned 
see Contracts § 10; as to reauire- 
ments of publlc policy see Contracts 
§ 267; validity generally see Master 
and Servant § 28(40); enjoinlng see 
Injunctlons § 138. 

(3) “Yellow fever** see the C.J.S. 
definition Fever. 

(4) Other phrases employing the 
Word “yellow” and of which more re¬ 
cent adjudlcations have not been 
found see 71 C.J. p 1650 notes 34-44. 
32. Webster New IntJD. 

“Yen shee” and “yen-shlng** see Pol- 
sons § 1. 

Yen hook 

A piece of metal sharpened at one 
end and blunt on the other end, used 
to cook an opium pili. 

CJal.—^People v. Graves, 191 P.2d 82, 
33, 84 C.A.2d 631. 

Yen pook 
An opium pUL 

Cal.—^People v. Graves, supra. 

4a Webster New Int.D. 

41. Mo.—Gold V. S. Pian Time Pay- 
ment Jewelry Co., 146 S.W. 1174, 
1178, 166*Mo.App. 154. 

71 C.J. p 1660 note 47. 

42. U.S.—U, S. V. Tod, a(lA.N.T., 
294 F. 820, 823. 
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German.'*^ 

«Yiddish” has been distinguisbed from '^ebrew*^ 
S€6 tba C»J«S« d©fi3iitioii il©br©w• 

YIBLB. The word "yield,” as a noun, has a cus- 
tomary and well-established meaning in the invest- 
ment world,^^ and it is generally nnderstood to mean 
the proportionate rate Trhich the income on an in- 
vestment bears to the total cost, interest excepted, 
on that investment, taking into consideration the 
time when the investment may be ontstanding before 
being paid off.^® While this customary and well- 
established meaning is a rather technieal nse of the 
word,^® the term ‘‘yield’^ has another meaning which 
may be called a “layman^s interpretation;”^^ 
it may mean the net retum to the original sub- 
scriber, that is to say, the eost of seenring the money 
by issuing the securities,^^ and except in cases where 
a given secnrity is issued at a preminm or a discount, 
that is, above or below par, this net retum will be 
the coupon rate.'*^ 

The verb "yield” is frequently employed in nearly 
the same sense as "acemnulate^^ or “produce,”60 
and in this sense it is defined as meaning to bear, 
to give a retum for labor, or to produce to give 
in retum for labor expended or to produce as pay- 
ment or interest on what is expended or invested.62 

In a different sense, the verb “to yield” is defined 


as meaning to give way,®* as to superior physical 
force, to a conqueror; 64 to give place to;66 to give 
up the eontest;66 to submit;67 surrender; suc- 
cumb;68 to cease opposition.68 

Used in the sense of yielding up the possession of 
an estate, “yield” means to give as claimed of right; 
to give up; to resign; to surrender.®^ 

Yielding, As a verbal noun, “yielding^' is defined 
to mean a giving away under physical pressure; a 
settling.6i 

As a participial adjective, “yielding” means eom- 
pliant, flexible, inclined or fit to yield in any sense 
of the Word, or inclined to give way or comply, soft, 
or unresisting;62 retractable at will.63 

Yielding and paying, The initial words of that 
clause in leases in which the rent to be paid by the 
lessee is mentioned and reserved,®^ which was said 
to be not an express covenant, but an implied one.^® 

Other phrases employing the word “yielding” are 
set out in the note.®® 

YOKE. Two animals yoked together; a pair that 
Work together.®*^ 

The phrase “yoke of oxen” found in various ex- 
emption statutes has been the subject of adjudica- 
tion and is discussed in Exemptions § 54 a. 


43. Mo.—Gold V. S. Pian Time Pay- 
ment Jewelry Co., 145 S.W. 1174, 
1178, 165 Mo.App. 164. 

44. U.S.—Baltimore Mail S. S. Co. 
V. U. S., D.C.Md„ 7 F.Supp. 651, 
654, 655. 

45. IT.S.—Baltimore Mail S. S. Co. v. 
U. S., supra. 

Stocks and lioiLds 

“Stocks, as a nile, have no delinite 
date of maturity. Therefore, they 
are usually figured as perpetual; but 
bonds and most other classes of In- 
vestments have a fixed time to run. 
Therefore, the problem of determin- 
in^ the yield is somewhat more com- 
plicated with respect to bonds, and 
special tables are in use to which in- 
vestors usually tum to ascertain 
what the net return of yield is upon 
bonda Thus for exajnple, on a bond 
bearing 5 per cent. interest, having 
exactly ten years to run before ma¬ 
turity, if it is sold at 108.18, that is 
to say, $1,081.80 for each $1,000 bond, 
the net yield to the’ investor would 
be 4 per cent. per annum, which is 4 
per cent. for each of the ten years 
and is 4 per cent. upon the entire 
sum, $1,081.80 invested.** 

U.S.—Baltimore Mail S. S. Co. v. 
U. S., supra. 

46. U.S.—Baltimore Mail S. S. Co. v. 
XT. S., supra. 


47. TT.S,—Baltimore Mail S. S. Co. 
V. TJ. S., supra. 

48. U.S.—Baltimore MeSl S. S. Co. 
V. U. S., supra. 

49- U.S.—^Baltimore Mail S. S. Co. 
V. U. S., supra. 

50. Utah.—^Richlands Irr. Co. v. 
Westview Irr. Co., 80 P.2d 468, 466, 
96 Utah 403. 

61. U.S.—^Palmer v. Jordan Machine 
Co., C.C.N.T., 186 F. 496, 601. 

N.Y.— Corpus Juris duoted Iu In re 
Brown’s Will, 70 N.Y.S.2d 878, 881, 
189 Misc. 479. 

62. N.Y.—Corpus Juris a^ted. lu 
In re Brown’s Will, 70 N.Y.S.2d 
878, 881, 189 Misc. 479. 

71 aj. p 1660 note 61. 

63. U.S.—^Palmer v. Jordan Machine 
Co., C.C.N.Y., 186 F. 496, 601. 

N.M.—State v. Horton, 268 P.2d 371, 
373, 67 N.M. 267. 

64. U.S.—^Palmer v. Jordan Machine 
Co., C.C.N.Y., 186 F. 496, 601. 

65. Mass.—^Drake v. Curtis, 1 Cush. 
396, 405. 

56. N.M.—State v. Horton, 268 P.2d 
371, 373, 67 N.M. 267. 

67. N.M.—State v. Horton, supra. 
58. N.M.—State v. Horton, supra. 
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I 59. N.M.—State v. Horton, supra. 

ea Mass.—^Drake v. Curtis, 1 Cush. 
395, 405. 

71 C.J. p 1650 note 68. 

61. U.S.—^Palmer v. Jordan Mach. 
Co., C.C.N.Y., 186 P. 496, 501. 

62. U.S.—^Palmer v. Jordan Mach. 
Co., supra. 

63. U.S.—Merg-enthaler Linotype Co. 
V. International Typesettine Ma¬ 
chine Co., D.C.N.Y.. 229 P. 168, 192. 

.64. Black L.D. 

71 C.J. p 1660 note 62. 

66. Vt.—^Kimpton v. Walker, 9 Vt. 
191, 198. 

71 C.J. p 1650 note 63. 

66 . Phrases 

(1) “Yieldingr means” or “yielding 
mechanism.” 

U.S.—^Palmer v. Jordan Mach. Co., 
C.C.N.Y., 186 P. 496, 601. 

(2) “Yleldingr riffht of way” see 
Motor Vehicles § 36. 

(3) Additional phrases employing 
the Word "yielding” and of which 
more recent adjudicatione have not 
been found see 71 C.J. p 1660 note 
66-p 1661 note 73. 

67. Webster New Int.D, 

71 C.J. p 1661 note 76. 



YOM KIPPUR 

YOM KIPPUE. The Day of Atonement; the most 
sacred and solenm holiday in the Jewish oalendar. 
It is a day on which Jews thronghont the world, 
after a period of fasting, congregate together at 
their respective S3magogues to worship and pray and 
ask divine forgiveness for sins eommitted during the 
year.®s 

YOXJ. A personal prononn of the second person, 
indicating the person addressed.^^ 

YOVNQt; YOTOGEE; YOJJNGtB&T. The word 
"young^' means immature; inexperienced; juvenile; 
not old.7® 

Yonnger is the comparative of "young.”^! It is 
also a word afGized to a man’s name to distinguish 
one individual from another whose names are the 

sameJ2 

Youngest is the superlative of ‘^oung.”73 

YOUR. Of or belonging to you.^^ 

YOURSELP. As onc of the ^^self” words, “your- 
selF^ is a word of emphasis onlyJS 

YOUTH!. In one sense the word "youth^ is defined 
to mean a young person; especially a young manJ® 
The term is also employed with a slightly different 
shade of meaning to signify that part of life that 
succeeds childhood,'^^ and denoting a quality that 
may well be ascribed to a young man, even above 
twenty-one years of age.^^ 

The words ‘‘youth” and "child” may be synony- 
mous, or they may be distinguished, as stated in the 
C.J.S. definition Child. 'TTouth^^ and ^^childhood^' 
have also been distinguished^ see the O.J.S. definition 
Childhood. 
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YOXJTHFDIf. The word has been said to describe a 
quality that may be possessed by a man twenty-one 
years old or more.^® 

Z. The twenty-sixth letter of the English alpba- 

bet.80 

ZANJEIKO. A Spanish word commonly used to des¬ 
ignate a water boss of an irrigating concem;Si 
and defined as a person employed to distribute the 
water of an irrigating canal in due proportion among 
those entitled to use it ;®2 9 , water superintendent.^^ 

ZANTE OURRANT. See the C.J.S. definition Cur¬ 
rant. 

ZEIN. A proteide found in Indian com, similar to 
gluten.8^ 

ZEOLITES. See Mines and Minerals § 2 b ( 8 ). 

ZINO. See Mines and Minerals § 2 b ( 8 ). 

ZIPPEE. The term “zipper^’ was originally a trade- 
mark^ but it is now commonly used to describe the 
characteristics of certain kinds of slide fastening de- 
vices.®5 

ZOMBIE. A name given by certain primitive, sn- 
perstitious, colored peoples, particularly in certain 
sections of Haiti, to disinterred human corpses en- 
dowed by sorcery with power to carry out in a 
meohanical way the wishes of the sorcerer. It is 
sometimes also applied to the supematural power 
or essence which these superstitious practitioners be- 
lieve may enter and reanimate the dead body. An 


68 . Mo.—^Hoflfman v. Graber, App., 
163 S.W.2d 817, 818. 

68 - Webster New Int.D. 

Phrases employingr the word 

“you” and of which more recent ad¬ 
judicatione have not been found see 
71 CJ. P 1651 notes 82-87. 

70. Webster New Int.D. 

Phrases employingr the word 

‘*youn^’ and of which more recent 
adjudlcatlons have not been found 
see 71 C.J. p 1651 notes 90-94. 

71. Webster New IntD. 

Phrases employinsr the word 

“younger*' and of which more recent 
adjudlcatlons have not been found 
see 71 C.J. p 1661 notes 97—99. 

72. Vt.—Isaacs v. Wiley, 12 Vt. 674, 
678. 

71 C.J. P 1661 note 96. 

SuflSxes as not constltuting part of a 
name see Names S 6 b. 


73. Webster New Int.D. 

Phrases employing the word 
“youngest” and of which more recent 
adjudlcatlons have not been found 
see 71 C.J. p 1652 notes 2-12. 

74i Webster New lnt.D. 

Phrases employlng the word 
“your” and of whl^ more recent ad¬ 
judicatione have not been found see 
71 C.J. p 1662 notes 14-10. 

76. CaL—^People v. Perkins, App., 
226 P.2d 64, 66. 

76. Ala.—^LouisvUle & If. R. Co. v. 
Wllson, 60 So. 188, IvU. 162 Ala. 
688 . 

71 aj. p 1652 note 21. 

Phrases employlng the word 
**youth” and of which Laore recent 
adjudlcatlons have not been found 
see 71 C.J. p 1662 notes 22-30. 

77 - Ala.—Sheffleld v. Franklin, 44 
So. 378, 374, 161 Ala. 492. 12 L.R. 

648 


A.,]sr.s., 884, 126 Ain.S.R. 87, 15 
Ann.Cas. 90. 

78. Ala.—^LiOuisville & N. R. Co. v. 
Wilson, 60 So. 188, 191, 162 Ala. 
588. 

78. Ala.—Loulsville & N. R. Co. v. 
Wilson, 50 So. 188, 162 Ala. 688. 

80. Webster New Int.D. 

81. Cal.—^Everett v. Standard Acci¬ 
dent Ins. Co., 187 P. 996, 1000, 45 
CJL 332. 

82. Cal.—^Everett v. Standard Acci¬ 
dent Ins. Co., supra. 

71 aj. p 1653 note 34. 

83. Ala.—Everett v. Standard Acci¬ 
dent Ins. Co., supra. 

84. U.S.— Application of Barrett, 
182 P.2d 626, 631, 37 C.C.PA. Pat¬ 
ente 1073. 

85. U.S.—Gk>heen Corporation v. 
White Co., 126 F.2d 481, 486, 29 
C.C.P.A. Patenta 926. 
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article of the Penal Code of Haiti makes the prac- 
tice of Zombieism a criminal offense.^® 

ZONE. In its original significance, the word "zone” 
means and it also means a districtj^S and 


as tbe Word is nsed in general or in its literaiy sense, 
it means a belt or girdle more or less symmetrical 
in ontline.^^ 

Tbe Word is also employed as an electrical f erm, 
and as snch is defined in Electricity § 1 b. 


88. N.T.— Amusement Securities 

Corporation v. Academy Plctures 
Distrlbutingr Corporation, 294 N.T. 
S. 279, 286, 292, 162 Misc. 608. 

Snake dalty 

The word “Zombi" originally in 
West African voodo cults meant the 
deity of the python: hence in Haiti 
and Southern U. S., the snake deity 
of voodo rite; a hierarchy is some- 


times recogmized of the grrand Zombi 
and various lesser Zombis. 

N.Y.—^Amusement Securities Corpo¬ 
ration V. Academy Pictures Dis- 
tributing Corporation, supra. 

87. Ark.—^Arkansas Motor Coaches 
V. White Bus Co., 210 S.W.2d 314, 
315, 213 Ark. 298. 

Phrases 

(1) *‘Zone of employment*' withln 
the meaninsr of Workmen^s Compen- 


sation Acts see Workmen*s Compen- 
sation Acts § 234. 

(2) Other phrases employiniT the 
word “zone” and of which more re- 
cent adjudications have not been 
found see 71 C.J. p 1653 notes 59-61. 

88 . Tex.—^Lombardo v. City of Dal- 
las, Civ,App., 47 S.W.2d 495, 499. 

89. Md.—Applestein v. City of Bal- 
timore, 143 A. 666, 670, 156 Md. 40. 



ZONING 

This Title includes the purpose, validity, construction, operation, modification, amendment and re^ 
peal of statutes and ordinances pertaining to zoning; nature, source, and scope of the zoning power and the 
manner of its exercise; enforcement; nonconforming uses; granting of permits and variances or excep- 
tions; and review of zoning regulations and proceedings. 

Matters not in tliis TiUe, treated elsewhere In tbls wotk, see DeseriptiTe-Word Index 


Analysis 

I. m GENERAL, §§ 1-14 

n. VALIDITY OF ZONING REGULATIONS, §§ 15-SO 

A. Validity, §§ 15-67 

1 . General Considerations, §§ 15-23 

2 . Particular Matters Affecting Validity of Exercise of Poiver, §§ 

24-47 

3. Regulations as to Particular Matters, §§ 48-67 

B. Reasonableness, §§ 68-80 

m. MODIFICATION OR AMENDMENT; REPEAL, §§ 81-127 

A. Modification or Amendment, §§ 81-123 

1. In General, §§ 81-99 

2 . Manner of Exercise of Power, §§ 100-123 

B. Repeal, §§ 124-127 

IV. CONSTRUCTION, OPERATION, AND EFFEOT, §§ 128-179 

A. In General, §§ 128-140 

B. Architectural and Structural Designs, §§ 141-147 
C Uses and Use Districts, §§ 148-179 

1, In General, %%14S-175 

2. Accessory Uses and Buildings, §§ 176-179 

V. NONCONFORMING USES, §§ 180-200 

VT. ADMmiSTRATION IN GENERAL, §§ 201-218 

A. Administrative Bodies or Officials Generally, §§ 201-203 

B. Boards of Appeals or Adjustment, §§ 204-218 

Vn. PERMITS AND CERTIFICATES, §§ 219-267 

A. In General, §§ 219-249 

B. Permits and Certificates for Garages, Filling Stations, and Park- 

ING Lots, §§ 250-261 

C. Administrative Review, §§ 262-267 

Vm. VARIANCES OR EXCEPTIONS, §§ 268^19 

A. In General, §§ 268-269 

B. Particular Terms or Matters Considered or Disttnguished, §§ 270- 

275 

C. Power to Grant, §§ 276-294 

D. Procedure, §§ 295-315 

E. Variances for Garages, Filling Stations, and Parking Lots, §§ 

316-319 

IX. JUDICIAL REVIEW OR RELIEF, §§ 320-389 

A. In General, §§ 320-332 

B. Mode of Review; Nature and Scope of Particular Remedies, §§ 

333-349 


See also descriptive word index in the back of this volume 
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IX. JXJDIOIAL REVIEW OR RELIEF—Continned 

C. Practice and Procedxjre, §§ 350-366 

D. Relief Granted or Determination, §§ 367-374 

E. SuBSEQUENT Review, §§ 375-389 

X. ENTORCEMENT OF ZONINa REGULATIONS; OFFENSES AND PENALTIES, §§ 390-422 

A. In General, §§ 390-393 

B. Injunctions Against Violations, §§ 394-416 

C. Offenses and Penalties, §§ 417-422 


Sub-AndLysis 


L IN OENERAL—p 660 

§ 1. In general—660 

2. Purpbse—665 

3. Relation between zoning regulations and building regulations—^p 670 

4. Relation between aoning and planning—671 

5. Nature, source, and scope of zoning power—^p 672 

6 . - Source of zoning power—^p 676 

7. - Police power—^p 683 

8 . - Particular applications of power—^p 687 

9. Who may exercise power to promulgate zoning regulations—^p 690 

10. Concurrent and confiicting exercise of power by state and local autborities— 

p 692 

11. Manner of exercising zoning power—^p 694 

12 . - Recommendation of board or commission—^p 698 

13. -Filing, recording, or publication of regulation after adoption—^p 699 

14. Knowledge or notice of zoning regulations or orders—p 700 

n. VALIDITY OF ZONINO REGULATIONS—p 701 
A Validity— p 701 

1 . General Considerations —^p 701 
§ 15. In general—^p 701 

16. As dependent on police power—^p 704 

17. Limits on exercise of zoning power in general—^p 711 

18. Temporary or emergency regulation—^p 717 

19. -Procedural requirements—^p 718 

20. Who may attack validity of zoning regulations—^p 718 

21. -Waiver, estoppel, or laches—^p 720 

22 . Effect of invalidity—^p 723 

23. -Partial invalidity—^p 723 


2. Particular Mafters Affecting Validity of Exercise of Power —^p 724 
§ 24. In general—^p 724 

25. Certainty and definiteness of regulation—^p 728 

26. Standards goveming conduct of administrative officials—^p 729 

27. Due process—^p 730 

28. Equal protection of the laws—^p 732 

29. Taking of property without compenation—^p 733 

30. Comprehensive, well-considered plan—p 735 

31. Zoning by districts—^p 737 

32. Boundary lines—^p 738 

33. Propriety of classification and uniformity of operation in general—^p 739 

34. Spot zoning—^p 741 

35. Equitable application—^p 743 

36. Aesthetic considerations—^p 743 

37. Hardship, loss, or benefit to particular persons—^p 744 


See also descriptive word index in theiback of this voluiae 
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n. VALEDir? OP ZONING EEGOT.A.TIONS—Continued 

A. Validity—C ontinued 

2 . ParticuLar Mafters Affecting Validity of Exercise of Power —Continued 
§ 38. Retroactive operation—748 

39. Private agreements—^p 748 

40. Racial status—^p 749 

41. Failure to provide for, or appoint, board or commission—^p 749 

42. Delegation of zoning power in general—^p 749 

43. Requirement of consent of property owners—^p 751 

44. Violation of, or failure to enforce, regulations—^p 753 

45. Procedural requirements—^p 754 

46. -Notdce and hearing—^p 756 

47. -Publication, posting, filing, and indexing of ordinance—^p 757 

3. Regulations as to Particidar Matters —^p 758 

§ 48. Architectural and structural designs—^p 758 

49. -Building or setback lines—^p761 

50. -Height of buildings and structures—^p 763 

51. -One-family, two-family, or multiple dwelHngs—^p 763 

52. -House trailers—^p 766 

53. -Provision for off-street parking—p 767 

54. Use of property—p 767 

55. -Residence districts—p 774 

56. -Classification of uses permitted—^p 777 

57. -Validity of districting—^p 781 

58. -Business, commerdal, and industrial districts—^p 784 

59. -Gasoline filling stations, public garages, and parking lots—^p 787 

60. -Signs and billboards—^p 790 

61. -Trailer parks or camps—^p 791 

62. -Land apart from structures—792 

63. -Nonconforming use—^p 794 

64. Density of population—^p 798 

65. Permits and certificates—^p 798 

66 . Variances or exceptions—^p 802 

67. Other matters—^p 804 

B. Reasonableness—^ p 805 

§ 68. In general—p 805 

69. Considerations involved in determination—^p 810 

70. -Boundary lines—^p 812 

71. -Propriety of classification—^p 813 

72. -Hardship, loss, or benefit—^p 813 

73. Regulations as to architectural and structural designs—^p 815 

74. Regulations as to use of property—^p 818 

75. -Residence districts—^p 820 

76. -Business, commerdal, and industrial districts—^p 826 

77. -Public garages and gasoline filling stations—^p 827 

78. -Use of land apart from structures—^p 829 

79. -Nonconforming use—^p 829 

80. Regulations as to density of population—^p 830 

nr. MODEEIOATION OR AMENDMENT; RBPBAL—p 830 
A. Modipication or Amendment— p 830 
1. In General —^p 830 

§ 81. Power to modify or amend in general—p830 
82. -Who may exerdse power—^p 832 

See also descriptive word index in the back of this.vcdume 
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nL MODIFICATION OR AMENDMENT; REPEAL—Continned 

A. Modification or Amendment —Continued 

1. In General —Continued 

§ 83. Statutory provisions and limitations—834 

84. Reasonableness and uniformity—^p 835 

85. Public interest—^p 836 

86. Necessity of cbanged conditions—^p 837 

87. Master or comprehensive plan—^p 838 

88. Contracts for amendments; conditions—^p 839 

89. Rights of property owners—^p 840 

90. -Enforceability of amendment—^p 841 

91. Spot zoning—p 843 

92. Other circumstances and conditions to be considered—^p 847 

93. -Existing uses of properties—^p 848 

94. -Property values—^p 849 

95. -Traffic conditions—p 849 

96. -Apartment houses—^p 850 

97. Regulations as to particular uses or restrictions—850 

98. -Dwellings—^p 854 

99. - Shopping centers—^p 855 

2. Mcmner of Exercise of Power —^p 856 
§ 100. In general—p 856 

101. By town meeting—^p 856 

102. By goveming body—^p 857 

103. -Initiation of proceedings; applications—^p 859 

104. -Successive applications—^p 859 

105. -Report or approval of board or commission—^p 860 

106. -Consent of property owners—^p 863 

107. -Initiative and referendum—^p 863 

108. -Hearing and notice—^p 864 

109. -Requirements imposed by municipalities—^p866 

110. -Nature of change proposed; variance—^p 866 

111. -Failure to see notice; irregularities—p 868 

112. -Evidence—^p 868 

113. -Meetings; number of votes required—p 869 

114. -More than majority required—^p 869 

115. -Filing and publication—^p872 

116. By board or commission—^p 872 

117. -Submission of changes to other bodies—^p 874 

118. -Consent of property owners—^p 874 

119. -Hearing and notice—p 875 

120. -Evidence—^p 876 

121. -Meetings; number of votes required—^p 876 

122. -More than majority required—^p 877 

123. -Review by board of its own action—p 878 

B. Repeal —^p 879 

§ 124. In general—^p 879 

125. Who may repeal—^p 879 

126. Manner of effecting repeal—p 880 

127. -Repeal by implication—^p 880 

IV. CONSTRUOTION, OPERATION, AND EFFEOT— p 881 
A. In General—^ p 881 

§ 128. Construction of zoning regulations in general—^p 881 
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IV. OONSTEUOTION, OPERATION, AND EFFECT—Continued 

A. In General—C ontinued 

§ 129. -Striet or liberal construction—p 884 

130. -Meaning of words—887 

131. Operation and effect of zoning regulations generally—p 888 

132. -Time of taking effect; retroactive operation—^p 890 

133. -Application to persons and places—^p 891 

134. -Annexed territory—^p 892 

135. -Governmental bodies—^p 893 

136. - Collateral operation and effect of zoning laws—^p 895 

137. -Eminent domain—^p 896 

138. -Landlord and tenant—^p 897 

139. -Nuisance—p 898 

140. -Restrictions imposed by act of parties—^p 899 

B. Architectxjral and Structural Designs—^ p 900 

§ 141. In general—^p 900 

142. Setback lines—^p 901 

143. Single-family or multiple dwellings—^p 902 

144. Area of building lots or plots—^p 904 

145. Yards—p 906 

146. House trailers—^p 906 

147. Garden t3rpe apartments—^p 907 

C. UsES AND Use Districts— p 907 

1. In General —^p 907 

§ 148. General rules—^p 907 

149. Residential districts—^p 910 

150. -Apartment bouse districts—^p 912 

151. Business districts—^p 912 

152. Commercial districts—^p 913 

153. Industrial districts—p 914 

154. Use within specified distance of particular premises—^p 914 

155. Other terms and uses—^p 915 

156. -Abattoir; slaughterhouse; stockyard—p 916 

157. -Ag^icultural use; farm; nursery; greenhouse—^p916 

158. -Billboard; sign—^p 918 

159. -Boarding house; hotel; motel; trailercourt—p919 

160. -Building—^p 920 

161. -Business—^p 921 

162. -Club; fratemity—^p 921 

163. -Garage; parkinglot; usedcarlot—^p922 

164. -Hospital; nursing horne—^p 924 

165. -Institution—^p 924 

166. -Junk yard—^p 924 

167. -Laundry; dry deaning establishment—^p 925 

168. -Manufacturing—^p 925 

169. -Recreational facility—p 926 

170. -Restaurant—p 926' 

171. -Retail store—p 927 

172. -School; church; college; educational institution—^p 927 

173. -Trade; industry—p 928 

174. -Undertaker; funeral horne—^p 929 

175. —^ Warehouse; storage—^p 929 
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IV. OONSTRUOTION, OPEEATION, AND EFFECT-Oontimied 
C UsES AND Use Districts— Continued 

2. Accessory Uses and Buildings —929 
§ 176. Accessory uses—929 

177. -Residence—^p 931 

178. Accessory buildings—^p 934 

179. -Garager—p 935 


T. NONOONFORBUNG USES—p 936 


§ 180. General rule—^p 936 

181. -Purpose of rule—^p 938 

182. -Striet construction—^p 939 

183. -Persons entitled to maintain nonconforming use—^p 939 

184. What constitutes existing use—^p 940 

185. -Gjntemplated or intended use—^p 942 

186. -Building or use in course of construction—^p 943 

187. -Prior abandoned use—p 944 

188. -Unlawful use—p 945 

189. Continuance or change of use—^p 946 

190. -Change permitted by regulations—^p 949 

191. Enlargement or extension of use—^p 950 

192. -Area of use—^p 953 

193. -Increase in amount or intensity of use—^p 955 

194. Use of new instrumentalities—^p 956 

195. Repair, alteration, or reconstruction of buildings—^p 956 

196. -New buildings—^p959 

197. -Restoration and repair of damaged or destroyed building—^p 960 

198. Discontinuance or abandonment—^p 962 

'l 99 -Cessation of use—^p 964 

200. -Change of use—^p 966 


VI. ADMINISTRATION IN G-ENEBAL—p 967 

A. Administrative Bodies or Officials Generally—^ p 967 

§ 201. Designation or establishment— p 967 

202. Powers and duties—^p 967 

203. -Exercise of powers—^p 968 

B. Boards of Appeals or Adjustment— p 968 

§ 204. In general—p 968 

205. Nature—^p 969 

206. Composition; qualifications and removal of members—^p 970 

207. Powers and duties—^p 971 

208. -Legislative power—^p'972 

209. -Judicial or quasi-judicial power—^p 972 

210. -Appellate jurisdiction—^p 973 

211. -Exercise of powers—^p 974 

212. Procedure—^p 974 

213. -Notice, hearing, and evidence—p 975 

214. -Determination—^p 976 

215. -Form and requisites—^p 977 

216. -Filing, publication, or Service —p 977 

217. -Conclusiveness—p 977 

218. -Reconsideration—^p 978 
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Tn. FESMIT8 AHD OEBTIFIOATES—p 978 

A. In General —978 

§ 219. Requirement in general—978 

220. Statutes, ordinances, and regulations—p 980 

221. -Retroactive operation—p 980 

222. Power to g^ant —p 981 

223. -Nature—p 982 

224. -Discretion in exercise of power—^p983 

225. -Permits for nonconforming uses—^p 990 

226. Who may procure—^p 992 

227. Proceedings to procure—^p 993 

228. -Application—p 993 

229. -Plans and specifications—^p 994 

230. -Consents to erection, alteration, or use of property—^p 995 

231. -Adjacent property owners—^p 996 

232. -Notice—^p 996 

233. -Hearing and evidence—^p 996 

234. -Determination—^p 998 

235. -Time for determination—^p 1000 

236. -Finality; successive applications—^p 1000 

237. -Fee—p 1001 

238. Form, requisites, and validity—^p 1001 

239. Operation and effect—p 1002 

240. -Time for exercise of privilege—^p 1003 

241. - Construction; privileges embraced—^p 1004 

242. -Transfer of rights—p 1006 

243. -Vested or property rights—^p 1006 

244. Revocation, nullification, or change—^p 1007 

245. -Groimds—^p 1010 

246. -Illegality of permit—^p 1011 

247. -Who may revoke—p 1012 

248. -Procedure—^p 1012 

249. -Change in zoning regulations—^p 1013 

B. Permits and Certificates for Garacees, Filling Stations, and Parking Lot^P 10l3 

§ 250. Requirement—-p 1013 

251. Effect of change of regulations on pending application—p 1014 

252. Power to grant—^p 1014 

253. -Exercise of power—^p 1015 

254. Proceedings to procure—^p 1018 

255. -Approval of, or consent to, erection, alteration, or use of property—p 1019 

256. -Adjacent property owners—^p 1019 

257. -Notice, hearing, and evidence—^p 1020 

258. -Determination—^p 1021 

259. -Conclusiveness—^p 1022 

260. Requisites, validity, operation, and effect of permit—p 1023 

261. Revocation or nullification—^p 1024 

C. Administrative Revtew —^p 1025 

I 262. In general—^p 1025 

263. Nature and extent of jurisdiction on appeal—^p 1027 

264. Procedure—^p 1028 

265. -Hearing and evidence—p 1029 

266. Disposition—^p 1030 

267. Reconsideration of decision—p 1031 
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rm. VAMANOES OR EXOEPTIONS—p 1Q32 

A. In General— 1032 

§ 268. In general—1032 
269. Purpose or function —p 1033 

B. Particulae Terms or Matters Considered or Distinguished—^ p 1033 

§ 270. Extension of nonconforming use—p 1033 

271. "Exception” or “special exception”—p 1034 

272. -Confusion with “variance”—^p 1037 

273. -“Variance” distinguished—p 1037 

274. Conditional use permit—^p 1039 

275. Amendment; rezoning—1040 

C. Power to Grant—^ p 1041 

§ 276. In general—^p 1041 

277. Source of power—^p 1042 

278. Power in particular bodies—^p 1043 

279. Construction of authorizing provisions—p 1044 

280. Nature and extent of power—^p 1045 

281. -Judicial power or function—^p 1047 

282. -Limitations on power—^p 1048 

283. -Legislative functions—p 1053 

284. -Power to grant or to recommend variance—^p 1053 

285. Exercise of power in general—^p 1054 

286. -Sparing exercise—p 1057 

287. -Reasons for grant—^p 1059 

288. -Public interest and other factors—^p 1059 

289. -Effect of other applications or nonconforming uses—p 1064 

290. -Hardship, loss, or injury as ground for variance—^p 1065 

291. -Exceptional or unusual hardship—^p 1069 

292. -Self-created hardship; prior knowledge—^p 1072 

293. -Single owner’s profit or disadvantage—^p 1074 

294. -Existence of hardship in particular cases—^p 1077 

D. Procedure— p 1079 

§ 295. In general—^p 1079 

296. Application—^p 1079 

297. Consent or approval—p 1081 

298. -Adjacent property owners—^p 1081 

299. Who may apply—^p 1081 

300. Notice—^p 1082 

301. -Form and requisites—^p 1083 

302. -Waiver; effect of actual notice—^p 1084 

303. Hearing—^p 1085 

304. -Bias or disqualification of member—^p 1087 

305. Evidence—^p 1087 

306. - Presumptions and burden of proof—p 1088 

307. -Weight and sufficiency—p 1088 

308. Determination—^p 1092 

309. -Vote of members of board—^p 1093 

310. - Conditions—^p 1094 

311. -Filing, notice, or Service—^p 1096 

312. -Conclusiveness and effect—^p 1096 

313. Record—p 1097 

314. Reconsideration or revocation; new application—^p 1097 

315. Review—p 1099 


101 C. J.S.—42 
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T7in. VARIANOES OR EXOEPTIONS—Continned 

E, Yariances for Garages, Filling Stations, and Parking Lots— 1099 
§ 316. In general—1099 

317. Exercise of power—^p 1100 

318. Procedure—^p 1102 

319. -Detennination—^p 1103 

IX. JUDIOIAL REVIEW OR RELIEF—p 1103 

A. In General—^ p 1103 

§ 320. General principies—^p 1103 

321. Right of review and persons entitled thereto—^p 1106 

322. Nature and scope of review—p 1111 

323. -Review of building and zoning regulations in general—^p 1111 

324. -Questions of wisdom, expediency, and policy—^p 1121 

325. -Classification of property; size and boundaries of zones—^p 1123 

326. -Change in zoning regulations—^p 1125 

327. -Review of proceedings and decisions of boards or officers—^p 1126 

328. -Grant or refusal of permits—^p 1130 

329. -Grant or refusal of exceptions or variances—^p 1132 

330. -Decisions as to motor vehicle Service stations and garages—^p 1139 

331. - Fact questions; trial de novo—p 1140 

332. Record—^p 1145 

B. Mode of Review; Nature and Scope of Particular Remedies—^ p 1147 

§ 333. In general—^p 1147 

334. Exhaustion of administrative remedies—^p 1151 

335. Certiorari—^p 1153 

336. -Review of administrative proceedings—^p 1154 

337. -Grant or refusal of permits—^p 1156 

338. -Grant or refusal of variances—^p 1157 

339. Declaratory judgment—p 1162 

340. Injunction—^p 1166 

341. -Issuance or revocation of permits—^p 1168 

342. -To prevent use under improper permit—^p 1169 

343. -Matters and issues considered—^p 1170 

344. -Exhaustion of other remedies—^p 1170 

345. Mandamus—^p 1171 

346. -Issuance of permits—^p 1172 

347. -Existence of other remedy—^p 1177 

348. -Revocation of permits—^p 1179 

349. -Granting of variances—^p 1180 

C. Practice and Procedure—^ p 1180 

§ 350. In general—^p 1180 

351. Jurisdiction—^p 1181 

352. Parties—^p 1183 

353. Time for proceedings—^p 1185 

354. -Effect of delay—^p 1188 

355. Process or other notice—p 1188 

356. Pleadings—^p 1189 

357. -Petition or complaint—^p 1189 

358. -Answer or retum; reply—^p 1193 

359. -Issues, proof, and variance—^p 1194 

360. Dismissal—^p 1194 

361. Evidence^p 1195 
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IX. JUBIOIAL REVIEW OR RELIEr—Continued 

C. Practice and Procedure —Continued 

§ 362. -Presumptions—p 1195 

363. -Burden of proof—^p 1203 

354 . -Admissibility—^p 1209 

365. -Weight and sufficiency—p 1210 

366. Trial or hearing—p 1218 

D. Relief Granted or Determination— p 1220 

§ 367. In general—p 1220 

368. Final or independent decision—^p 1221 

369. Affirmance—^p 1222 

370. Reversal—^p 1222 

371. Annulment, vacation, or setting aside of decision or order—1222 

372. Remand—p 1223 

373. Effect of decision—^p 1224 

374. Further proceedings by zoning body—^p 1224 

E. SuBSEQUENT Review—^ p 1225 

§ 375. In general—^p 1225 

376. Jurisdiction—^p 1225 

377. Decisions reviewable—^p 1226 

378. Who may appeal—^p 1226 

379. Presentation and reservation below of grounds for review—^p 1227 

380. Stay of proceedings—^p 1227 

381. Taking and perfecting proceedings for review—^p 1227 

382. Record—^p 1227 

383. Dismissal—^p 1228 

384. Scope and extent of review—^p 1228 

385. -Presumptions—^p 1230 

386. -Matters of discretion—^p 1231 

387. -Questions of fact; findings—^p 1231 

388. -Harmless or prejudicial error—p 1233 

389. Determination and disposition—p 1233 

X. ENFOROEMENT OP ZONINa REGULATIONS; OFFENSES ANB PENALTIES—p 1235 

A. In General—^ p 1235 

§ 390. General principies—p 1235 

391. Proceedings to compel enforcement; mandamus—1236 

392. -Joinder of zoning violator—^p 1237 

393. Declaratory relief—^p 1237 

B. Injunctions against Violations—^ p 1238 

§ 394. In general—p 1238 

395. Availability of other remedies—^p 1240 

396. -Criminal prosecutions—^p 1240 

397. Particular subjects of injunctive relief—p 1241 

398. -Use or structure constituting nuisance—^p 1242 

399. Defenses—^p 1243 
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I. IN GENERAL 


§ 1. In General 

Zoning, which constitutes leglslative action. Is ths 
separatiori or divislon of a munlcipality into districta, the 
reguiation of buiidings and structuros in such districta in 
accordance with their construction and the nature and 
extent of their use, and the dedlcation of such districta 
to the particular uses designed to subserve the general 
weifare. 

Zoning is one of several t 3 ^es of reguiation of 
property by a local govemment^ 


Although zoning regulations are of modern^ or 
comparatively recent® Qrigin, they have been extcn- 
sively adopted by municipalitics throughout the 
United States,^ and the subject of zoning has be- 
come a very important branch of the law affecting 
municipal corporations.® 

The terms "zone^’ and '‘zoning*’ as used in such 
law have a technical and artifidal meaning which is 
different from their literary and et3miological sig- 


1. IU.—^Phillips Petroleum Co. v. 
City of Fark Ridsre, App., 149 N. 
844. 

a. U.S.—Vlllagre of Buclld v. Ambler 
Realty Co., Ohio, 47 S.CL 114, 272 
XJ.S. 865, 71 L..Bd. 803. 54 A.L.R. 
1016. 

^*Zoninsr Is a practice born witbin 
our own time in the United States.” 
Chio.—^Partaln v. City of Brooklyn, 
Com.Pl., 188 N.B3.2d 180, 186, af- 
flrmed 183 N.B.2d 616, 101 Ohio 
App. 279. 

9. K.C.—State v. Roberson, ISO S. 

B. 674, 198 N.C. 70. 

43 C.jr. p 338 note 28. 

”The general idea of that which 
we today know as Zoning* ezisted 


with the Romans, and as early as 
1692 in this country « . . but 

its general acceptance and rapid 
progress was delayed until the pres- 
ent century.” 

N.J.—^Lumund v. Board of Adjust- 
ment of Borough of Rutherford, 73 
A.2d 545, 549, 4 N.J. 677. 

4 . Va.—West Bros. Brick Co. v. City 
of Alexandria, 192 S.B. 881, 169 Va. 
271, appeal disxnissed 58 S.Ct. 369, 
302 U.S. 668, 82 L..Bd. 508, rehear- 
ing denied 58 S.Ct. 480, 802 U.S. 
781, $2 L..Bd. 603. 

Aanexed tenritosy 

Purpose of Dallas zoning ordinance 
applicable to newly annezed terri- 
tory was to place such territory un¬ 
der same comprehensive zoning re-| 
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striotions aa apply to llke territory 
withln the clty. 

Tex.—^Meserole v. Board of Adjust- 
ment, City of Dallas, avA.pp., 172 
S.W.2d 528. 

5- U.S.—^Vlllage of Buclld v. Ambler 
Realty Co., Ohio, 47 S.Ct 114, 272 
U.S. 366, 71 L.Ed. 803, 64 ADR. 
1016. 

N.J.—^Lumund v. Board of Adjust- 
ment of Borough of Rutherford, 
73 A2d 645, 4 N.J. 677. 

“The Importance of zoning laws 
and ordinances need hardly be 
stressed.” 

N.J.—Stirllng V. City of Plainfleld, 
49 A2d 88,' 89, 134 N.J.Law 486. re- 
versed on other grounds 58 A2d 
713, 136 N.J.Law 38. 
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nificance,® and under such law they refer to a sepa- 
ration or division of a municipality into districts, 
and the regulation of buildings and stnictures in 
such districts in accordance with their construction 
and the nature and extent of their use, and the dedi- 
cation of such districts to the particular uses de- 
signed to subserve the general welfareJ In other 
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words, 2 oning is the regulation by districts of the 
building development and uses of property,* and its 
essence is a territorial division according to the 
character of lands and stnictures and their peculiar 
suitability for particular uses, and the uniformity 
of use within the division.® 


6. Md.—^Applestein v. Osborne, 143 
A. 666, 156 Md. 40. 

43 C.J. p 333 note 20. 

7. Cal —Smith v. Collison, 6 P.2d 
277, 119 C.A. 180. 

N-J.—^Antonelll Const. v. Mllstead, 
112 A.2d 608, 34 N.J.Super. 449. 

Mcnofield & Swett v. Town o£ 
West Orang-e, 198 A. 225, 120 N.J. 
Law 145. 

(1) Zoning consists of a greneral 
plan to Gontrol and direct use and 
development of property in a munic¬ 
ipality or a largre part of it by divid- 
ing it into districts according to pres- 
ent and potential use of the proper- 
ties. 

Conn.—^Devaney v. Board of Zoning 
Appeals of City of I^ew Haven, 45 
A.2d 828, 132 Conn. 637—State ex 
rei. Spiros v. Pasntie, 41 A.2d 908, 
131 Conn. 647. 

(2) Zoning signifies the division of 
a municipal Corporation into separate 
areas and the application to each 
area of regulations which generally 
pertain to the use of buildings or to 
their structural or architectural de- 
sign, 

N.C.—Elizabeth City v. Aydlett, 161 
S.E. 78, 79, 201 N.C. 602. 

(8) Zoning is setting aside of dis- 
connected tracts for particular uses, 
to serve interests of whole territory 
affected. 

Md.—^Applestein v. Osborne, 143 A. 
666, 156 Md. 40. 

(4) Zoning is slmply the division 
of a municipal Corporation into dis¬ 
tricts and the prescriptlon and appli¬ 
cation of different regulatione in each 
district. 

Me.—Toulouse v. Board of Zoning 
Adjustment, 87 A.2d 670, 147 Me, 
387. 

N.J.—Mansfleld & Swett v. Town of 
West Orange, 198 A. 226, 120 N.J. 
Law 145. 

Tex.—^Lombardo v. City of Ballas, 
av.App., 47 S.W.2d 496, afflrmed 
78 S.W.2d 476, 124 Tex. 1. 

43 C.J. p 333 note 22. 

<5) To *'zone*' means to separate 
the commerclal or Industrial district 
or districts from the resident dis¬ 
trict or districts, cmd to prohibit the 
establishment of places of business 
in any designated resldence district, 
or vice versa. 

La.—Stata V. New Orleans, 97 So. 440, 
154 La. 271, 33 A.L.R. 260. 


(6) Zoning means a division of a 
municipality into zones or districts 
and the imposition of structural and 
use restrlctions within the estab- 
llshed zones or districts. 

U.S.—Ooxpus Juris Secundum dted 
ia Profifett v. Valley View Village, 
B.C.Ohio, 123 P.Supp. 339, 343, re- 
versed on other grounds, C.A.. Val¬ 
ley Vlew Village v. Proffett, 221 P. 
2d 412. 

(7) Zoning is a separation of a mu¬ 
nicipality into districts for the most 
appropriate use of the land by gener¬ 
al rules according to a comprehen¬ 
sive plan for the common good in 
matters within the domain of the po- 
lice Power. 

N.J.—Hockhill V. Chesterfield Tp., 
Burlington County, 128 A.2d 473, 
480, 23 N.J. 117. 

(8) Zoning is the regulation by 
districts of building development and 
uses of property In accordance with 
some well-considered comprehensive 
plan, which covers the entlre mu¬ 
nicipality or a large part thereof. 
N.J.—N. T. Hegeman Co. v. Mayor 

and Council of Borough of River 
Edge, 69 A.2d 767, 771, 6 N.J.Super. 
495. 

(9) Zoning is the deprivatlon, for 
the Public good, of certain uses by 
owners of property to which such 
property mlght otherwise be put. 

Cal.—Gilgert v. Stockton Fort Bist, 

60 P.2d 847, 7 C.2d 384. 

Bank of America Nat, Trust & 
Savings A88’n v. Town of Ather- 
ton, 140 P.2d 678, 60 C.A,2d 268. 

Ozdiuauoe held not oue of zoning 
N.Y.—People, on Inf. of Barker, v, 
Blkln, 80 N.T,S.2d 625. 

Proposed zoning ozdinanc» not law 
of counoU 

Pa.—Silver v. Lyon, Com.PL, 61 
Dauph.Co. 225. 

8. Me.—In re Opinion of the Jus- 
tices, 128 A. 181, 124 Me. 501. 

Md.—^Ellicott V. Mayor and City 
Council of Baltimore, 23 A.2d 649, 
180 Md. 176. 

Minn.—Ooxpus Jnzis dted In Orme v. 
Atlas Gas & Oil Co., 13 N.W.2d 767, 
761, 217 Minn. 27. 

N.J.—^Borough of Crcssklll v. Bor¬ 
ough of Dumont, 100 A.2d 182, 28 
N.J.Super. 26, afflrmed 104 A.2d 
441, 15 N.J. 238. 

Mansfleld & Swett v. Town of 
West Orange, 198 A. 226, 120 N.J. 
Law 145. 


Va.—Blankenship v. City of Rich- 
mond, 49 S.E.2d 321, 188 Va, 97. 
“The genius of the constitutlonal 
and statutory zoning process is the 
regulation of land and buildings by 
districts according to the nature and 
extent of their use.” 

N.J.—^Blatobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 829, 20 N.J. 114. 
Begulatiott or restrietion 
A zoning ordinance regulates or 
restrlcts the use of property within 
the zoning area. 

Va.—^Blankenship v. City of Rich- 
mond, 49 S.B.2d 321, 188 Va. 97. 
mdividual pieoes of property 
Zoning of a municipality is regula¬ 
tion by districts in real sense of the 
term, and not by indivldual pieces of 
property. 

N.H.—^Klmball v. Blanchard, 7 A.2d 
394. 90 N.H. 298. 

Slstriotiiig 

(1) Zoning, within statute delegat- 
Ing authority for zoning to City, 
means districting. 

N.T.—^Van Auken v. Kimmey, 252 N. 
T.S. 343, 141 Misc. 117. 

People, on Inf. of Barker v. Blk- 
in, 80 N.T.S.2d 525. 

(2) Zoning divides the municipali¬ 
ty into districts. 

Ohlo.—Central Outdoor Advertising 
Co. V. Village of Bvendale, Ohio, 
Com.Pl., 124 N.B.2d 189. 

(3) The Power to zone means dis¬ 
tricting. for the purpose of locatlon 
of trades, Industries, and buildings 
for specided uses. 

N.T.—ECowell V. Liebowltz, 116 N.Y. 
S.2d 537. 

Xdmltatioii on use 
A zoning law necessarlly limits 
the use which might otherwise be 
made of property, since the purpose 
of such a law is to establish limlta- 
tions on the use of private property 
and prescribe how it may be used. 
Wis.—State ex rei. Schleck v. Zoning 
Bd. of Appeals, City of Madison, 
85 N.W.2d 312, 354 Wis. 42. 

9. Md.—Northwest Merchants Ter- 
mlnal v. 0’Rourke, 60 A.2d 743, 191 
Ild. 171—^Heath v. Mayor and City 
Council of Baltimore, 49 A.2d 799, 
188 Md. 296. 

N.J.—Bogert v. Washington Tp., 136 
A.2d 1, 25 N.J. 67—^Raskln v. Town 
of Morristown, 121 A.2d 378, 21 NJT. 
180—Katobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 20 NJ; 114— 
Schmldt v. Board of Adjustmc^^ of 
City of Newark, 88 A.2a" 6071 ir n3- 
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§ 1 ZONING 

Roughly stated, those regulations which may bc 
called “zoning regulations” are divicled into two 
classes,^® those which regulate the height or bulk of 
buildings within ccrtain designated districts,^^ that 
is, those regulations which have to do with struc- 
tural and architectural designs of the building,^^ and 
those which prcscribe the use to which buildings or 
property within certain designated districts may be 
put.i5 An ordinance affecting only a singlc area 
or a few definite areas in a city is not in itsclf a 
zoning ordinance,although it designates that area, 
or those areas, by reference to thcir description in 
the zoning ordinance in elfect in the city, as, for 
example, an ordinance forbidding loitering on the 
streets in business zones.^S 
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Zoning is concerned with the use of spccific exist- 
ing buildings and lots, not primarily with their own- 
ership.i® The zoning function is not confined to 
mere map-making.^^ 

Zoning ordinances involve a reciprocity of benefit 
as well as restraint A municipality has the power 
to regulate the use and enjoyment of propertj’ to a 
reasonable extent and in a reasonable manner above 
and beyond the constitutional authority to zone 

Govcrnmcntal and Icgislative function. Zoning 
regulations constitute the exercise or expression of a 
govemmental function or capacity of the municipal- 
ity.20 Their adoption or enactment constitutes ac- 


405—Colllns V. Board of Adjust- 
ment of Margate City, 69 A.2d 708. 
3 N.J. 200. 

De Benedetti v. River Vale Tp., 
Bergen County, 91 A.2d 353, 21 N. 
J.Super. 430. 

Visco V. City of Plaindeld. 67 A. 
2d 490, 136 N.J.Law 659—Potts v. 
Board of Adjustment of Borough 
of Princeton, 43 A.2d 850, 133 N.J. 
Law 230. 

BoaJFoaable uelgliborlLood tuiifoxmity 
N.J,—^Speakmfui v. Mayor & Council 
of Borough of North Plainfield, 84 
A.2d 715. 8 N.J. 260. 

Guaranty Construction Co. v. 
Bloomfleld, 168 A. 34, 11 N.J.Misc. 
613. 

Oiher statemexLt as to osMuoe 

The essence of zoning is to provide 
a balanced and well-ordered scheme 
for all activity deemed essential to 
the particular municipality. 

N.J.—Berdan v. City of Patterson, 62 
A.2d 680. 1 N.J. 199. 

Newark Milk & Cream Co. of 
Newark v. Parslppany-Troy Tp., 
136 A.2d 682, 47 N.J.Super. 306. 

IOl Cal.—Miller v. Los Angeles 
Board of Public Works, 234 P. 381, 
195 C. 477, 38 A.L..R. 1479. 

11. Cal.—^Miller v. Los Angeles Bd. 
of Public Works, supra. 

Tex.—Lombardo v. City of Dallas, 
Civ.App., 47 S.W.2d 496, afflrmed 73 
S.W.2d 476. 124 Tex. 1. 

12. Ala.— Corpus Jtirls Secnadnin 
dtad In Alabaxna Alcoholic Bever- 
age Control Bd. v. City of Birming- 
hazn, 44 So.2d 593, 598, 253 Ala. 402. 

Cal.—^Miller v. Los Angeles Board of 
Public Works, 234 P. 381, 195 C. 
477, 38 A.L.R. 1479. 

N.J.—^Mansfleld & Swett v. Town of 
West Orange, 198 A. 225, 120 N.J. 
Law 145. 

Tex.-—Xiombardo v. City of Dallas, 
ClvAupp., 47 S.W.2d 495, affinued j 
73 S.W.2d 475, 124 Tex. 1. 

Orflinary nsa of term | 

Ala.—Alabaxna Alcoholic Beverage i 


Control Bd. v. City of Blrmingham, 
44 So.2d 593, 253 Ala. 402. 

13. Ala.—Corpus OTuzis Secundum 
oited In Alabama Alcoholic Bever¬ 
age Control Bd. v, City of Birming- 
ham. 44 So.2d 593, 598, 253 Ala. 402. 
Cal.—Miller v. Los Angeles Board of 
Public Works. 234 P. 381, 195 C. 
477, 38 A.L.R. 1479. 

Conn.—Abbadessa v. Board of Zon¬ 
ing Appeals of City of New Haven, 
54 A.2d 675, 134 Conn. 28. 

Minn.—Orme v. Atlas Gas & Oil Co., 
13 N.W.2d 757, 217 Minn. 27. 

N.J.—Mansdeld & Swett v. Town of 
West Orange. 198 A. 225, 120 N.J. 
Law 145. 

Tex.—Lombardo v. City of Dallas, 
Civ.App., 47 S.W.2d 495, aiRrmed 
73 S.W.2d 475, 124 Tex. 1. 
Ordinary use of term 
Ala.—^Alabama Alcoholic Beverage 
Control Bd. v. City of Blrmingham, 
44 So.2d 593, 253 Ala. 402. 
Begulation of purpose or objeot of 
use 

Zoning has, as one of its main pur- 
poses, regulation of ‘Vse’' of proper¬ 
ty, which means regulation of pur¬ 
pose or object of the use, rather than 
mere conditions or clrcumstances of 
the use. 

Ky.—^American Sign Corp. v, Fowler, 
276 S.W.2d 661. 

Bestrlction on owner’s xight 

(1) Zoning by municipality is a 
restriction on the rlght of a property 
owner to use his property as he 
chooses for any lawfui purpose. 
Ohio.—State ex rei. Kuhlman v. City 

of Cincinnati, 5 Ohio Supp. 286. 

(2) A zoning restriction is merely 
a restraint on use of property for 
protection of the general well being, 
that is, to prevent harm to the Pub¬ 
lic, 

lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 542, 246 lowa 
249. 

Acoordanoe with. general policy 
A zoning ordinance places limlta- 
tions on the use of land within cer- 
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tain areas in accordance with a gen¬ 
eral policy which has bcen adopted 
by a municipality. 

Cal.—Rubin v. Board of Directors of 
City of Pasadena, 104 P.2d 1041, 16 
C.2d 119. 

Barrlers or buffers 

The practice of zoning streets ly- 
ing along the edges of residentia! 
districts for business and commer- 
cial purposes, in order that they may 
serve as barrlers or buffers, is a rec- 
ognized method of zoning. 

111.—Miller Bros. Lumber Co. v. City 
of Chicago. 111 N.B.2d 149, 414 111. 
162. 

14 . Conn.—State ex rei. Spiros v. 
Payne, 41 A.2d 908, 131 Conn. 647. 

Single blook 

Ordinance which restricted use of 
business property only in single 
block of municipality was not, per se, 
a zoning ordinance. 

N.J.—^N. T, Hegeman Co. v. Mayor 
and Council of Borough of River 
Edge, 69 A.2d 767, 6 N.J.Super. 
495. 

15. Conn.—State ex rei. Spiros v. 
Payne, 41 A.2d 908, 131 Conn. 647. 

16. Conn.—Abbadessa v. Board of 
Zoning Appeals of City of New 
Haven, 54 A.2d 675, 134 Conn. 28. 

17. N.T.—Congregation Beth Israel 
West Side Jewish Center v. Board 
of Estimate of City of New York, 
139 N.T.S.2d 645, 286 App.Div. 629. 

18. Ohio.—Criterion Service v. City 
of East Cleveland, App., 88 N.E.3d 
300, appeal dlsmissed 89 N.E.2d 
476, 162 Ohio St. 416. 

19. N.J.—^Pred v. Mayor and Council 
of Borough of Old Tappan, 85 A2d 
317, 17 N.J.Super. 163, afflrmed 92 
A.2d 473,10 N.J. 615. 

90. Ala.—Jelferson County v. City of 
Birmingham, 55 So.2d 196, 256 Ala. 
436. 

Cal.—Johnston v. City of Claremont, 
323 P.2d 71. 

Roach V. Hostetter, 119 P.2d 749, 
48 CJL2d 375. 
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tton in a legislative capacity,®! the perfomiance of 
a legislative functiones or an expression or exercise 
of the legislative power or authority.SS and not of 
an executive or administrative authority.s^ although 
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in putting the ordinance into effect the municipality 
acts administratively.s» Zoning regulations are leg¬ 
islative, rather than judicial, in character.ss 


lowa.—Brackett v. City of Des 
Molnes. 67 N.W.Sd 542, 246 lowa 

O I ()_ 

_Geisler v. Mltcbell» 244 N.T.S. 

* 43D, 137 Misc. 462. 


'Ck>veniinezLtal 

In enacting and enforcingr zoning 
regulations, a municipality acts as a 
governmental agency. 

N-C.—City of Raleigh v. Pisher, 61 
S.B.2d 807. 232 X.C. 629. 


21. U.S.—^Dennis v. Village of Ton- 
ka Bay, C.C.A.Minn., 156 F.2d 672. 
Ala.— Marshall v. City of Mobile, 35 
So.2d 553, 250 Ala. 646. 

_^Lockard v. City of Los Angeles, 

202 P.2d 38, 33 C.2d 453, 7 A,Li.R.2d 
900, certiorari denied 60 S.Ct. 1516, 
337 U.S. 939, 93 L.Ed. 1744. 

City of La Mesa v. Tweed & 
Gambrell Planing Mill, 304 P.2d 
803, 146 C.A.2d 762. 

Conn.—De Mars v. Zoning Commls- 
sion of Town of Bolton, 115 A.2d 
653, 142 Conn. 580. 

Oa.—Toomey v. Norwood Realty Co., 
89 S.E.2d 265, 211 Ga. 814. 

ni._^Mundelein Eatates v. Village of 

Mundelein, 09 N,B.2d 144, 409 DI. 
291. 

Ky.—Pried v. Louisvllle & Jefferson 
County Planning and Zoning Com- 
mission, 258 S.W.2d 466. 

Mlnn.—Kiges v. City of St. Paul, 62 
N’.W.2d 363, 240 Minn. 522. 

Neb.—Kelley v. John, 75 N.W.2d 713, 
162 Neb. 319. 

Roselle V. Wright, 122 A,2d 
506, 21 N.J. 400. 

Newark Milk & Cream Co. of 
Newark v. Parsipanny-Troy Hilis 
Tp., 135 A.2d 682, 47 N.J.Super. 306 
—Esso Standard Oll Co. v. Town 
of Westfleld, 110 A.2d 148, 33 N.J. 
Super. 324. 

IT.T.—Corning v. Town of Ontarlo, 
121 N.T.S.2d 288, 204 Misc. 38. 

Pa.—Gratton v. Conte, 73 A.2d 381, 
364 Pa. 578. 

In re Imperial Asphalt Gorpora- 
tlon's Zoning Appeal, Com.Pl., 51 
Lanc.Rev. 9. 

Tex.—^Edge v. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused 
—City of Dallas v. Llvely, Civ. 
App., 161 S.W.2d 895. 

Utah.—Walton v. Tracy Loan & 
Trust Co., 92 P.2d 724, 97 Utah 249. 
Va.—^Blankenship v. City of Rlch- 
mond, 49 S.E.2d 321, 188 Va. 97. 
Exercise by legislative body of pow- 
er to promulgate zoning regrula- 
tions see infra § 9. 

“Zoning is legislative action, pass- 
-ed in an effort to bring about the 
greatest good for the greatest num- 
her." 


Md.—Wakefteld v. Kraft, 96 A.2d 27, 
29. 202 Md. 136. 

Ordinauoe puxely legislative 
Va.—^Blankenshlp v. City of Rich- 
mond, 49 S.E.2d 321, 188 Va. 97. 
Ziooal soope 

Establishment of zones in a com- 
munity by a duly authorlzed body is 
basically a legislative process, al¬ 
though local In its scope. 

Conn.—^Park Regional Corp. v. Town 
Plan and Zoning Commisslon of 
Town of Windsor, 136 A.2d 785, 144 
Conn. 677. 

Purtheraaoe of puhlio welfare 

With respect to zoning ordinances. 
what best furthers publlc welfare is 
matter primarily for determination 
of legislative body concerned. 

Minn.—State ex rei. Howard v. Vil¬ 
lage of Roseville, 70 N.‘W’.2d 404, 
244 Minn. 343. 

CozLtrolUng factor in. zoning 
N.T.—Town of Cortlandt v. McNally, 
115 N.T.S.2d 624, reversed on oth- 
er grounds 126 N.Y.S.2d 702, 282 
App.Div. 1072, appeal denied 128 
N.Y.S.2d 597, 283 App.Dlv. 800— 
Pleetwood Manor, Inc. v. Village 
of Huntlngton Bay, 115 N.Y.S.2d 
I 615. 

Bonndaxy hetween husiness and. resi. 
dence zones 

Where boundary line between busl- 
ness zone and residence zone should 
be is a legislative question. 

Pa.—^Berman v. Exley, 60 A.2d 199, 
355 Pa. 415. 

22. Cal.—Johnston v. City of Clare- 
mont, 323 P.2d 71—Dockard v. City 
of Los Angeles, 202 P.2d 38, 33 C. 
2d 453, 7 A.L.R.2d 990, certiorari! 
denied 69 S.Ct 1616, 337 U.S. 939, 
93 L.Bd. 1744. 

Md.—Wakefleld v. Kraft 96 A.2d 27, 
202 Md. 136. 

Mlch.—^Randall v. Township Bd. of 
Meridian Tp., Ingham County, 70 
N.W.2d 728, 342 Mich. 606. 

Mo.—Downing v. City of Joplin, 312 
S.W.2d 81, 

N.Y.—Steers Sand & Gravel Corp. v. 
Village Bd. of Village of North- 
port 129 N.Y.S.2d 403. 

R.I.—R. I. Home Builders v. Budlong 
Rose Co., 74 A.2d 237, 77 R.L 147. 
Tex.—^Lamkin v. City of Bellaire, 
CivApp., 308 S.W.2d 70. 

Furely legiiOative funotioii. 

Ohio.—Cleveland Trust Co. v. Village 
of Brooklyn, 110 N.E.2d 440, 92 
Ohio App. 351, appeal dismissed 108 
N.B.2d 679, 168 Ohio St 268. 

The Siztrlct of Columhia zoning 
oomnoissioni acting by delegation 
from congress, performs a legislative 
function. 


D.C.—^American Unlversity v. Pren- 
tlss, D.C., 113 P.Supp. 389. afflrmed 
Prentiss v. American University, 
214 F.2d 282, 04 U.S.App.D.C. 204. 
certiorari denied Wrather v. Amer¬ 
ican Uni\’ersity. 75 S.Ct 217, 348 
U.S. 898. 99 L.Ed. 705. 

23. Del.—Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmington, 91 A.2d 528, 8 Terry 
373. 

D.C.—American University v. Pren¬ 
tiss, D.C., 113 F.Supp. 3S9 affirm^^d 
Prentiss v. American Unl\'ersity, 
214 P.2d 282, 94 U.S.App.D.C. 204, 
certiorari denied Wrather v. Amer¬ 
ican University, 75 S.Ct 217, 348 
U.S. 898, 99 D.Ed. 705. 

Fla.—^Josephson v. Autrey, 96 So.2d 
784. 

Mich.—^Dearborn Tp. v. Dail, 55 N.W. 

2d 201, 334 Mich. 673. 

Neb.—Kelley v. John, 76 N.W.2d 713, 
162 Neb. 319. 

N.J.—^Kozesnlk v. Montgomery Tp., 
131 A.2d 1, 24 N.J. 154. 

N.Y.—Incorporated Village of Upper 
Brookville v. Faraco, 125 N.Y.S.2d 
214, 282 App.Div. 943, aSlrmed 120 
N.B.2d 835, 307 N.Y. 642. 

Nehrbas v. Incorporated Village 
of Lloyd Harbor. 147 N.Y.S.2d 738, 
modified on other grounds 152 N.Y. 
S,2d 28, 1 A,D.2d 1034, afflrmed 140 
N.E.2d 241, 2 N.Y.2d 190, 169 N.Y. 
S.2d 146—Hewlett v. Town of 
Hempstead, 133 N.Y.S.2d 690, af¬ 
flrmed 150 N.Y.S.2d 922, 1 A.D.2d 
954. 

Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371. 
Wash.—Lillions v. Gibbs, 289 P.2d 
203, 47 Wash.2d 629. 

Anthority of nmniolpal oozpoxatlon 
and connty 

Same rules which govern the leg¬ 
islative authority of a mimicipal Cor¬ 
poration under a zoning law apply to, 
and govern, a county. 
lowa.—Gannett v. Cook, 61 N.W.2d 
703, 245 lowa 760. 

24. D.C.—American University v. 
Prentiss, D.C., 113 F.Supp. 389, af¬ 
flrmed Prentiss v. American Uni¬ 
versity, 214 F.2d 282, 94 U.S.App. 
D.C. 204, certiorari denied Wrath- 
er V. American University, 76 S. 
Ct 217, 348 U.S. 898. 99 L.Ed. 705. 

Ga.—^Toomey v. Norwood Realty Co.» 

89 S.E.2d 266, 211 Ga. 814. 

Neb.—Kelley v. John, 76 N.W,2d 713, 
162 Neb. 319. 

25. Neb.—^Kelley v. John, supra. 

26k Cat—^Lockard v. City of Los An¬ 
geles, 202 P.2d 38, 33 GBd 453, 7 
A.L.R.2d 990, certiorari denied 63 
S.Ct 1616, 337 U.S. 933, 33 L.Bdf 
1744. 
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§ 1 ZONING 

Accordingly, in passing a zoning oniinance, thc 
municipal councii is cngaged in Icgislating and not 
in contracting, so that no one is bound to the munici- 
pality as a resuit, and thc municipality binds itself to 
no one thcrcby;^^ a zoning ordinancc is not a con- 
tract betwcen a municipality and its citizens.28 Like- 
wise, zoning regulations are not contracts of a 
county.29 

Mattcr of hnv and not equlty. Zoning, being stat- 
utory, is exclusively a matter of law and not 
cquity.^® 

Rcgulatory and pcnal character. Zoning ordi- 
nances are held to be of a rcgulatory and penal 
character,31 and the rcgulatory sections are separ- 
able from thc penal sections.32 Under other author- 
ity, zoning is primarily prohibitive rather than reg- 
ulative;33 or zoning ordinances may be permissive 
in form, permitting specified uses and buildings and 


prohibiting all others within a district, or they may 
be prohibitive in form, prohibiting specified uses and 
buildings and permitting all others.^* 

Safety. A zoning ordinance is not a safety stat¬ 
ute, in the usual sense of that term,35 but the gen- 
eral safety of the community is unquestionably im- 
proved by siich ordinances.36 

Coz^enant rcstriction distinguished. A gulf of dif- 
ference separates a zoning regulation from a cove- 
nant restriction what a covenantor specifically 
demands of the person to whom he sells his property 
has nothing to do with what the community, through 
municipal regulation, exacts of every property own- 
er.38 

Effect of ahscnce of soning regulations. In the 
absence of a zoning ordinance, restrictions as to the 
use of property are viewed with hostility by the 
courts;39 and in such absence an owner has the 


Ga.—^Toomey v. Norwood Realty Co., 
89 S.£.2d 265, 211 Ga. 814. 

IU.—^People ex rei. Joseph Lumber 
Co. V. City of Chica^o, 83 N.E.2d 
592, 402 m. 321. 

People ex reL Delirado t. Horria, 
7f K.B.2d 839. 334 IIl.App. 557— 
City of Sprinffleld v. Kable, 29 N. 
B.2d 675. 306 llLApp. 616. 

Ky.—Schloemer v. City of I^ouiaville, 
188 S.W.2d 782, 298 Ky, 286. 
Ma«8.—Foster v. Hayor of City of 
Beverly, 53 K.R2d 693, 315 Mass. 
567, 151 A.Ii.R. 737. 

Ho.—Coit V, Berziard, App., 279 S.W. 
2d 527. 

N.T.—^Arverne Bay Const. Co. v. 
Thatcher, 15 N.B.2d 687, 278 N.T. 
222 . 

ZAttle V. Touner, 82 N.T.S.2d 909, 
afflrmed 85 N.T.S.2d 41, 274 App. 
Dir. 1005, motion denled 86 N.Y.S. 
id 288, 274 App.Div. 1065, motion 
deoM 85 N.E.2d 61, 298 N.Y. 918. 
Ohio.—State ex rei. Snyder ▼. Yoter, 
30 K.Sl2d 558, 65 Ohio App. 492. 
Okl.—Keaton v, Oklahoma City, 102 
P.Sd 938.187 Okl. 593, certiorari de¬ 
nled 61 S.Ct 75, 811 U.S. 616, 85 
JjXA, 891. 

Tenn.—^Brooka ▼. City of Memphis, 
241 S.W.M 432. 192 Tenn. 871. 
Tex.—lUombardo t. City of Dallas, 
ClvJtpp., 47 S.W.2d 495, afflrmed 
73 6.W.3d 475, 124 Ttx. 1. 

Va,—West Bros. Briek Co. ▼. City of 
Alexandria, 192 8.3S, 881, 169 Va. 
271, appeal dismissed 58 S.Ct. 369, 
308 X7J8. 658, 82 L^Ed. 508, rehear- 
tog denled 58 S.CL 480, 802 U.S. 
781. 82 KBdL 008, 

jrudlclal revlew see infra SS 820-389. 
Tttnefclea pasidy ^puMl Jadiolal 
Howerur, the fnnetion of a eonnty 
pianaing and xoning oommission has 
hpen held to be in part onasl Jndi- 
C68l 

Ky.—X^onlevllie ft Jefterson Connty 


Plannina & Zoning Commission v. 
Ogden. 210 S.W.2d 771. 307 Ky. 
362. 

27. N.C.—^Marren ▼. Gamble, 75 S.B. 
2d 880, 237 N.C. 680. 

Ohio.—Cllfton Hilis Realty Co. v. 
City of Cincinnati, 21 N.B.2d 993. 
60 Ohio App. 443. 

**Contract8 thus have no plaoe in 
a zoning plan, and a contract between 
a municipality and a property owner 
should not enter into the enactment 
or enforcement of zoning regula¬ 
tions.” 

N.J.—^Houston Petroleum Co. v, Au¬ 
tomotive Products Credit Ass*n, 87 
A.2d 819, 322, 9 N.J. 122. 

ChaagebL bonsdaxles 
A zoning ordinance fixing the 
boundaries of zones did not resuit 
In a contract with persons occupy- 
ing houses on adjoinlng lots pre- 
Tenting city from subsequently 
ehanging boundaries if it found a 
ehange desirabla 

Pa.—Holleam v. Silverman, 12 A.2d 
292, 838 Pa. 846. 

28. CaL—Wbeeler v. Gregg, 203 P. 
2d 37, 90 C.A.2d 348. 

N.C.—^McKinney v. City of Hlgh 
Polnt, 79 S.B.2d 730. 239 N.C. 232. 
Pa.—^Appeal of Michener, 115 A.2d 
867, 882 Pa. 401. 

28, Oal.—Steiger v. Board of Super- 
visors of Oounty of L>os Angeles, 
800 P.2d 210, 143 CA.2d 852. 

”No contraetual relatione are cre- 
ated thereby.** 

Md.—Offutt V. Board of Zoning Ap- 
peals of Baltimore County, 105 A. 
2d 219, 224, 204 Hd. 651. 

sa Pa.—Mazeika ▼. American Oil 
COh X18 A.2d 142, 383 Pa. 191. 

81. —Scharf v. Kecorder's Court 

of Borough of Rameey, 59 A.2d 595, 
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137 N.J.Law 231, afflrmed 61 A2d 
765, 1 N.J. 69. 

Offenses and penalties see Infra 6$ 
417-422. 

Authoxlzls^r statote as regnlatory 
Statute authorizing cities to pass 
ordinances prohibiting erection or oc. 
cupation of any buildings, except 
residences, schoolhouses, churches, 
and similar structures, in certain 
districta without permlts from city 
councils is not prohibitive, but reg- 
ulatory* 

lowa.—^Punnell v. City of Ciear Liake, 
30 N.W.2d 722, 239 lowa 135. 

32. N.J.—Scharf v. Recorderis Court 
of Borough of Ramsey, 59 A.2d 595, 
137 N.J.Liaw 281, afflrmed 61 A2d 
765, 1 N.J. 69. 

33. N.J.—^Pred v. Mayor & Councii 
of Borough of Old Tappan, 92 A.2d 
473, 10 N.J. 516. 

36. Mo.—State ex rei. Bamett v. 
Sapplngton, App., 266 S.W.2d 774. 

35. Minn.—^Hutchlnson v. Cotton, 53 
N.W.2d 27, 236 Mlnn. 366, 31 AIu 
R.2d 1465. 

86. Minn.—^Hutchlnson v. Cotton, 
supra. 

37. Pa.—^Kaskell v. Gunson, 187 A.2d 
223, 391 Pa. 120. 

88. Pa.—Haekell ▼. Gunson, supra. 

39. Colo.—Cross V. Bilett, 221 P.2d 
923, 122 Colo. 278. 

SestrietioA to injnry under poUee 
power 

In absence of a zoning ordinance, 
where right of municipality is strict- 
ly limited to general police power 
for protection of public health and 
welfare, only such buildings and oc- 
cupations may be restricted as are 
sfaown to be injurious under such po¬ 
lice power. 

Colo.—Cross ▼. BUett, supra. 



101 C.J.S. 

right to make any desired use of his premises not 

amounting to a nuisance.^O 

So, subject to the requirements of building and 
zoning regulations, an o\vner of property may use 
it as he sees fit^^ and erect a structure thereon for a 
Icgitimate purpose;^^ and he may select the nature, 
location, and material for such structure.^^ Except 
as part of a valid comprehensive zoning program, a 
City may not prohibit a certain nature of building 
not violating building regulations and not dangerous 
or a nuisance per se.^^ 

The classification of realty as in a commerciai 
use area by one purporting to act as the zoning 
commissioner of a county is nugatory where at the 


ZONING §§ 1-2 

time there are no zoning regulations in the county.^® 
§ 2. Purpose 

The purpose of zoning, as variously stated, Is to 
stabliize the use, and conserve the value, of property, to 
preserve the character of nelghborhoods, and to promote 
the heaith, safety, and weifare of the community. 

Broadly, the purpose of a zoning ordinance is to 
limit the use of land in the interest of the public 
weifare.^® The essential object or purpose of zon¬ 
ing regulations is to stabilize the use or uses,^7 or 
the occupancy,^® of property, or to stabilize a neigh- 
borhood,^® to preserve the character of the commu¬ 
nity,®® and to preserve the character of neighbor- 
hoods by uniform and limited use thereof in the in¬ 
terest of the public generally.®! 


Ttumiag 

Township had no power to regulate 
the kind of farming to be conducted 
on property used for farming before 
adoption of zoning ordinance, except 
in the interest of the public heaith. 

—Stout V. Mitschele, 52 A.2d 422, 
135 N.J.Law 406. 

4a Mich.—^Anchor Steel 8t Conveyor 
Co. V. City of Dearborn, 70 N.W.2d 
753, 842 Mich. 361—^Teglund v. 
Jlodge, 25 N.W.2d 161, 316 Mich. 
185. 

£oeatloii in resideaELtlaa dlstrlct 
In absence of legal zoning prohibi- 
tbtt, any business establishment may 
be located in a resldential distrlct, 
however it may affect the property 
values, ixnless, by Its very nature, 
its operation shall physically annoy 
the inhabitants. 

La.—Frederick v. Brown Puneral 
7]:3mea; Inc., 62 So.2d 100, 222 Leu 
57—Moss V. Burke & Trotti, Inc., 3 
Sa2d 281,108 La. 76. 

Xdght xnannfaotiiziBg, conducted so 
as not to cause a nuisance, is a law- 
ful use of property, -in absence of 
reasonable zoning regulations. 

Md.—^Amereihn v. Kotras, 71 A.2d 
865, 194 Md. 591. 

41. Ala.—Davis v. City of Mobile, 16 
SQ.2d 1, 245 Ala. 80. 

Cal.—^Trans-Oceanic Oil Corp. v. City 
of Santa Barbara, 194 P.2d 148, 85 

C.A.2d 776. 

42. Cal.—^Trans-Oceanlc Oil Corp. v. 
City of Santa Barbara, supra. 

48, Ala.—Bavis v. City of Mobile, 
16 So.2d 1, 245 Ala. 80. 

44. Ala.—Davis v. City of Mobile, 
supra. 

45- Md.—Amereihn v. Kotras, 71 A. 
2d 865, 194 Md. 591. 

4a Ohio.—Smith v. Juillerat, 119 N. 
B.2d 611, 161 Ohio St. 424. 

Carlton v. Riddell, App., 132 N.E. 
2d 772, appeal dlsmissed 130 N.£!.2d 
704,164 Ohio St. 322. 

Conn.—Smith v. F. W. Wool- 


worth Co., 111 A.2d 552, 142 Conn. 
88—^Abbadessa v. Board of Zoning 
Appeals of City of New Haven, 54 
A.2d 676, 134 Conn. 28—^Devaney 
V. Board of Zoning Appeals of City 
of New BEaven, 45 A.2d 828, 132 
Conn. 637—Strain v. Mims, 193 A. 
764, 128 Conn. 275. 

D.C.—^Lewis v. District of Columbia, 
190 P.2d 26, 89 U.S.APP.D.C. 72. 
Mass.—Bicknell Bealty Co. v. Board 
of Appeal of Boston, 116 N.E.2d 
570, 330 Mass. 676. 

One of main pnzposes 
Mass.—^Everpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

No vested right in zone dsssifioation 
Although a landowner does not 
have a vested right to a particular 
zone classification, one of the essen¬ 
tial purposes of zoning regulation is 
the stabilizatlon of property uses. 
N.J.—Rockhill V. Chesterfleld Tp., 
Burlington County, 128 A.2d 473, 
23 N.J. 117. 

Stable cofmmiuiity 
Zoning law looks toward a stable, 
but not statio or unchangeable, com¬ 
munity. 

N.J.—^Hochberg v. Borough of Pree- 
hold, 123 A.2d 46, 40 N.J.Super. 
276. 

48. Mass.—^Bicknell Realty Co. v. 
Board of Appeal of Boston, 116 N. 

E.2d 570, 830 Mass. 676. 

49. N.Y.—^Toung Women's Hebrew 
Ass’n V. Board of Staudards and 
Appeals of City of New Tork, 194 
N.B. 761, 266 N.T. 270. 

Brown v. Village of Owego, 21 
N.Y.S.2d 906, 260 App.Dlv. 828, af- 
firmed 80 N.E.2d 604, 284 N.Y. 655. 

60« N.Y.—Clune v. Walker, 170 N.Y. 
S.2d 604. 

51. N.Y.—Daub v, Popkin, 171 N.Y. 
S.2d 618, 6 A.D.2d 283—Bazinsky v. 
Kesbeb, Inc., 19 N.Y.S.2d 716, 259 
App.Div. 467, afflrmed 86 N.B.2d 
694, 286 N.Y. 656, remittitur 
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amended on other grounds 37 N.E. 
2d 466, 286 N.Y. 723. 

Pa.—^Appeal of Blanarlk, Com.Pl., 16 
Beaver 151. 

Pnndamentai polioy 
Preservation of the true character 
of the nelghborhood is a fundamen- 
tal policy in zoning law. 

Del.—Application of Emmett S. Hick- 
man Co., 108 A.2d 667, 10 Terry 13. 

Plaoes of assemhly In resldential dis^ 
txlcts 

Provision in zoning ordinance that 
places of assembly in resldential dis- 
tricts shall not be permitted within 
one-Quarter mile of each other is de- 
signed for purpose of lowering haz- 
ards which can arise from close 
grouping of assembly buildings or 
structures which are exceptional in 
resldential dlstricts. 

Pa.—Appeal of Trustees of Congre- 
gation of Jehovah’s Witnesses, 
Bethel Unit, 130 A2d 240, 183 Pa. 
Super. 219, appeal dlsmissed Swift 
V. Borough of Bethel, Pa., 78 S.Ct 
120, 366 U.S. 40, 2 L.Ed.2d 71. 

Zoning attempts to preserve rather 
than to uproot. 

Md.—^Kahl V. Consolidated Gas, Blec- 
Light & Power Co. of Baltimore, 
Md., 60 A2d 764, 191 Md. 249. 

EzomaiiLg prejndloial nses; protee. 
tlon from tmpairment 

(1) Zoning is designed to preserve 
true character of a nelghborhood by 
excluding new uses and structures 
prejudicial to restricted purposes of 
the area, and gradual elimlnation of 
such existing structures and uses. 
N.J.—^Moriarty v. Pozner, 121 A2d 

627, 21 N.J. 199. 

(2) The two purposes of zoning 
act are to preserve character of a 
nelghborhood by excluding new bu^i- 
ness and structures prejudicial to the 
restricted purposes of the area. And 
gradiial elimlnation of such 
structures and trades, and fhe 
tection of an owneris property or^^- 
istlng busln^ from Impairaienf^ 



§2 ZONING 

In other words, the purpose of zoning is to con¬ 
fine certain classes of buildings and uses of prop- 
erty to certain localitics,*'*^ without imposing undiie 
hardship on property owners,®3 and thus to bring 
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about the orderly physica! development of the com- 
munit>',5^ to conserve, protect, or maintain the value 
of buildings or other property,55 and to put land to 


which would resuit from enforced ac- 
commodation to new restrictions. 
D.C.—Wood V. Distrlct of Columbia, 
Hun.App., 39 A.2d 67. 

Stonllar statemeut 
Purpose of zoning ordinance is to 
district territory of municipal Cor¬ 
poration 80 that several uses for 
which such property may be legally 
employcd will be, in so far as is pos- 
sible, separated into zones so that 
greatest benetlt as to one use may be 
achieved w'ith least pussible detrl- 
ment to property employtd for oth¬ 
er uses; in other words, to separate 
residential districta from commercial 
districta and to separate both of 
these from property zoned for indus- 
trlal use. 

Ohio.—Criterion Service v. City of 
Bast Cleveland, App., 88 X.E.Sd 
300, appeal dismissed 89 N.E.2d 
475, 152 Ohio St. 416. 

62. Conn.—Thayer v. Board of Ap- 
peals of City of Hartford, 157 A. 
273, 114 Conn. 15. 

Ky.—Goodrlch v. Selligman, 183 S.W. 
2d 625. 208 Ky. 863. 

N.J.—Hay v. Board of Adjustment of 
Borough of Fort Lee. 117 A.2d 650, 
37 N.J.Super. 461—^Borough of 
Rockleigh, Bergen County v. Astral 
Industries, 102 A.2d 84, 29 N.J.Su¬ 
per. 154—Borough of Cresskill v. 
Borough of Bumont, 100 A.2d 182, 
28 N.J.Super. 26, afflrmed 104 A.2d 
441, 15 N.J. 238. 

Fa.—^Appeal of Blanarik, Com.FL, 15 
Beaver 151. 

**Zoning from ita very name Im- 
plies the settlng of aubatantial dla- 
trlcta for the grouping of varioua 
phaaes of the communal activlty, the 
aegregation of buaineaa, of resldenc- 
ea and of industry so that the whole 
ia not mized together.** 

N.T.—Santmyera v. Town of Oyster 
Bay. 169 N.T.S.2d 959, 96L 
Piimaary pupos» 

(1) Generally. 

N.J.—^Borough of CresskiU v. Bor- 
ottgh of Dumont, 100 A.2d 182, 28 
N.J.Super. 26, afflrmed 104 A.2d 
441, 15 N.J. 238. 

(2) Frhnary purpoee of zoning is 
the preservation in the pubUc intereat 
of certain aeighborhooda against 
uses which are believed to be deleter- 
ious to such neighborhoods. 

Maaa.—^Kaplan v. City of Boston, 113 
N.E.2d 866, 330 Haas. 881—Circle 
LfOunge Grill v. Board of Appeal 
of Boston, 86 N.E.2d 920, 324 Maaa. 
427. 

xntiBiate purpose 

(1) Ultimate purpose of zoning Is 
to confine certain classes of build- 
ings and uses to certain localitles. 


Conn.—Langbein v. Board of Zoning 
Appeals of Town of Milford. 67 A. 
2d 5, 135 Conn. 575—State ex rei. 
Chatlos V. Howland, 38 A.2d 785. 
131 Conn. 261. 

(2) Cltimate purpose of zoning is 
to confine certain classes of buildings 
and uses to particular Incalities and 
to reduce all nonconforming uses 
wlthin the zone to conforrnity as 
speedily as is consistent with proper 
safeguards for the interests of those 
affected. 

Cal.—^Dienelt v. Monterey County, 
247 P.2d 025, 113 C.A.2d 128. 

(3) Nonconforming uses generally 
see infra S9 180-200. 

General areas or dlstziots 
The purpose of a zoning law is to 
devote genera! areas or districts to 
selected uses. 

ild.—Northwest Merchants Terminal 
V. 0*Rourke, 60 A.2d 743, 191 Md. 
171—^Ellicott V. Mayor and City 
Council of Baltimore, 23 A.2d 649, 
180 Md. 176. 

FlezlbiUty 

One of the objects of zoning is to 
protect, so far as possible, property 
owners in more restrlcted districts 
from activities and uses permitted in 
less restrlcted areas, but complete 
separation of uses is not always 
feasible or desirable, and zoning 
statutes therefore permit a certain 
amount of flexibility with respect to 
zoning ordinances and their applica- 
tion. 

Mass.—Burnham v. Board of Appeals 
of Gloucester, 128 N.E.2d 772, 333 
Mass. 114. 

53. Ky.—Goodrich v, Selligman, 183 
S.W.2d 626, 298 Ky. 863—Selligman 

V. Von Allmen Bros., 179 S.W.2d 
207, 297 Ky. 121. 

Lioss or benefit to property owners 
see infra S 37. 

54. N.J.—^Hay v. Board of Adjust¬ 
ment of Borough of Fort Lee, 117 
A.2d 650, 37 N.J.Super. 461. 

Pa.—^Appeal of Bianarik, Com.Pl., 15 
Beaver 161. 

Prime purpose 

N.J.—^Borough of Rockleigh, Bergen 
County y. Astral Industries, 102 
A.2d 84, 29 N.J.Super. 154. 

56. Del.—^In re Auditorium, Inc., 84 
A.2d 698, 7 Terry 430, cause re- 
manded on other grounds Auditori¬ 
um, Ittc. T. Board of Adjustment of 
Mayor A Council of Wilmington, 
91 A.2d 628, 8 Terry 373. 

Minn.—^Hutchinson v. Cotton, 53 N. 

W. 2d 27, 236 Minn. 866, 31 A.L.B.2d 
1465. 

Neb.—^Davls v. City of Omaha, 45 N. 
W,2d 172, 163 Neb. 460. 
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N.J.—^Thornton v. Vlllage of Ridge- 
wood, 111 A.2d 899, 17 N.J. 499— 
Cobble Close Farm v. Board of 
Adjustment of Middletown Tp., 92 
A.2d 1. 10 N.J. 442. 

Clary v. Borough of Eatontown, 
124 A.2d 54. 41 N.J.Super. 47— 
Jones V. Zoning Bd. of Adjustment 
of Long Beach Tp., 108 A.2d 408, 32 
N.J.Super. 397—^Town of Mont- 
clair V. Bryan, 85 A.2d 231, 16 N.J. 
Super. 535. 

Griggs V. City of Paterson, 39 A. 
2d 231, 132 N.J.Law 145. 

N.Y.—^Daub v. Popkin, 171 N.T.S.2d 
513, 5 A.D.2d 283. 

Capri Beach Club. Inc. v. Town 
of Hempstead. 170 N.Y.S.2d 68. 

Pa.—^Appeal of Borough of Speers, 
Quar.Sess., 28 Wash.Co. 234. 

One of maixL puxposes 

Conn.—Libby v. Board of Zoning 
Appeals of City of New Haven, 
118 A.2d 894, 143 Conn. 46. 

Pzoteotio& of property values against 
depreciation 

N.Y.—Clune v. Walker, 170 N.Y.S.2d 
604. 

XUcident 

Protectlon of property values is an 
incident of zoning laws. 

Pa.—Phillips V. Grifflths, 77 A.2d 375, 
366 Pa. 468. 

XUunage hy enerociohmeiLt 
Primary purpose of zoning ordi¬ 
nances is to prevent property of one 
person from being damaged by en- 
croachment of a neighboring prop¬ 
erty in a manner not compatible 
with the general locality of the two 
properties. 

Cal.—^Neuber v. Royal Realty Co., 195 
P.2d 501, 86 CJL2d 596. 

Sole ohJeetiTe or several ohjectives 

(1) Protectlon of property values 
is objective of zoning ordinance with- 
In exercise of pollce power to pro¬ 
mote general welfare, and it is im- 
material whether ordinance is 
grounded solely on such objective 
or that such purpose is but one of 
several legitimate objectives thereof. 
Wls,—State ex rei. Saveland Park 

Holding Corp. v. Wleland, 69 N.W. 
2d 217, 269 Wis. 262, certiorari de- 
nied 76 S.Ct. 81, 350 U.S. 841, 100 
L.Ed. 750. 

(2) Conservation of property val¬ 
ues is not by itself a proper sole 
objective for exercise of police pow¬ 
er by township to zone particular 
areas for construction of residences 
of particular size. 

Mich.—^Elizabeth Lake Estates v. 
Waterford Tp., 26 N.W.2d 788, 817 
Mich. 859. 
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the use or uses to which it is best adapted,^^ or the 
use which is most appropriate.57 

Zoning regulations are designed to create per¬ 
manent conditions throughout a municipality.58 
They take care of problems of the present,^» as by 
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protecting districts already established;®® but zon¬ 
ing is not,®i or cannot be,®2 static, and zoning ordi- 
nances are not restricted to the regulation of condi¬ 
tions in the immediate present,®^ and they may, and 
frequently do, look to the future or deal with condi¬ 
tions in the future,to the extent that such condi- 


preve&tion of sltims i 

Dcslgn of modern Judlcial approach 
to xoning ordinances is to save a 
repetition of blightingr slums with 
the resultant depreciation of sur- 
Toundlng property values and the 
creation of a source of infectlon of 
the body social; and in suburban 
communities on the periphery of 
highly industrialized areas, the de- 
sign is to contain, rather than to per- 
mit, extension of building processes 
which will break down such relative- 
ly small amounts of property as are 
stili susceptible of protection. 
jr.J.—^Pischer v. Bedminster Tp. Som- 
erset County, 90 A«2d 757, 21 N-J. 
Super. 81, afflrmed 93 A.2d 378, 11 
N.J. 194. 

56. Fla.—Forde v. City of Miami 
Beach, 1 So.2d 642, 146 Fla. 676. 

Xacrease of values 

Resuit will normally be to Increase 
values. 

pla.—Forde v. City of Miami Beach, 
supra. 

57. Minn.—Connor v. Chanhassen 
Tp., 81 N.W.2d 789, 249 Minn. 206 
—^Hutchinson v. Cotton, 63 N.W.2d 
27, 236 Minn. 366, 31 A.Lt.R.2d 
1465. 

Neb.—^Davis v. City of Omaha, 46 N. 

W.2d 172, 153 Neb. 460. 

N.J.—Rockhill V. Chesterfield Tp., 
Burlington County, 128 A.2d 473, 
23 N.J. 117—Thornton v. Village of 
Ridgewood, 111 A.2d 899, 17 N.J. 
499—Cobble Close Farm v. Board 
of Adjustment of Middletown Tp., 
92 A.2d 1, 10 N.J. 442. 

Clary v. Borough of Batontown, 
124 A.2d 54, 41 N.J.Super. 47— 
Jones Y. Zoning Bd. of Adjustment 
of Liong Beach Tp., 108 A.2d 498, 
32 N.J.Super. 397—Town of Mont- 
clair V. Bryan, 85 A.2d 231, 16 N. 
J.Super. 535. 

Griggs V. City of Paterson, 39 A. 
2d 231, 132 N.J.Law 145. 

N.T.—Capri Beach Club, Inc. v. Town 
of Hempstead, 170 N.Y.S.2d 68. 
Pa.—Gratton v. Conte, 73 A.2d 381, 
364 Pa. 578. 

Appeal of Borough of Speers, 
Quar.Sess., 28 Wa8h.Co. 234. 

Aooordaaoe with geaaeral plaa. 

While all zoning regulations must 
be ia accord with the general com¬ 
prehensive plan, they should be made 
with view to encouraging most aj>- 
propHate use of land. 

Minn.—Klges v. City of St. Paul, 62 
N.W.2d 3eS, 240 Minn. 522. 


Faetors in determining most apporo- 
priate nse 

What may be the most approprlate 
use of any particular property, in 
determining zoning boundaries and 
restrictions, depends not only on all 
conditions, physical, economic, and 
social, prevailing within the munici- 
pality and its needs, present and rea- 
sonably prospective, but also on the 
nature of the entire region in which 
municipallty is located and the use 
to which the land in that region has 
been or may he put most advantage- 
ously. 

Mo.—^Flora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771, 362 Mo. 
1025. appeal dismissed 73 S.Ct. 41, 
344 U.S. 802, 97 L.Ed. 626. 

N.J.—^Duffcon Concrete Products v. 
Borough of CresskilI, 64 A.2d 347, 
1 N.J. 609, 9 A.L..R.2d 678. 

Lionshead LaJke v. Wayne Tp., 
Passaic County, 80 A.2d 650, 13 N. 
J.Super. 490, reversed on other 
grounds 89 A.2d 693, 10 N.J. 165, 
appeal dismissed 73 S.Ct. 886, 344 
XJ.S. 919, 97 L..Ed. 708. 

58- 111.—^Mercer Lumber Cos. v. Vil¬ 
lage of Glencoe, 60 N.E.2d 913, 390 
IlL 138. 

59- 111.—Mercer Iiumber Cos. v. Vil¬ 
lage of Glencoe, supra. 

CrystalUzlng pvesent nses 

(1) It is the purpose of zoning 
to crystallize present uses and con¬ 
ditions and eliminate nonconforming 
uses as rapidly as is consistent with 
proper safegruards for those affected. 
Cal.—Orange County v. Goldring, 263 

P.2d 321, 121 C.A.2d 442. 

(2) Nonconforming uses generally 
see infra §§ 180-200. 

60- N.T.—Barkmann v. Town of 
Hempstead, 49 N.T.S.2d 262, 268 
App.Div. 785, afflrmed 62 N.E.2d 
238, 294 N.T, 805. 

Gignoux V. Village of Kings 
Point. 99 N.T.S,2d 280, 199 Mlsc. 
485. 

61. N.T.—^Rodgers v. Village of 
Tarrytown, 96 NJB.2d 731, 302 N. 
T. 116. 

Soule V. Town of Perinton, 152 
N.T.S.2d 734, appeal dismissed 156 
N.T.S.2d 986, 2 A.B.2d 834—Hyde 
V. Incorporated Village of Baxter 
Estates, 140 N.T.S.2d 890, afflrmed 
166 N.T.S.2d 878, 2 AJD.2d 889, 
afflrmed 166 N.T.S.2d 814, 3 N.T. 
2d 873, 145 N.E.2d 28. 

Amendment see infra S§ 81—123. 

|63. Conn.—^Kutcher v, Tovra Plan- 
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ning Commission, 88 A.2d 538, 13 S 
Conn. 705. 

N.J.—^Esso Standard Oil Co. v. Town 
of Westfleld, 110 A.2d 148, 33 N. 
J.Super. 324. 

63. N.T.—^Arverne Bay Const. Co. 
V. Thatcher, 2 N.T.S.2d 112, 253 
App.Div. 285, reversed on other 
grounds 15 N.E.2d 587, 278 N.T. 
222, 117 A.L.Pv. 1110. 

]^ooking baekwaxd and forwazd 
Zoning cannot look only to the 
immediate present, but it looks back- 
ward, to protect districts already es- 
tablished, and forward, to ald devel- 
opment of new districts, according 
to comprehensive plan, based on the- 
ory that what is best for city as a 
whole must prevall over private In- 
terests. 

N.T.—Arveme Bay Const. Co. v. 
Thatcher, supra. 

64. Cal.—Jones v. City of Los An- 
geles, 295 P. 14, 211 C. 304, followed 
in Wlttman v. City of Los An- 
geles, 295 P. 22, 211 C. 778, Stern 
V. City of Los Angeles, 295 P. 23, 
211 C. 778 and Rutherford v. City 
of Los Angeles, 293 P. 23, 211 C. 
777. 

City of La Mesa v. Tweed & 
Gambrell Planing Mill, 304 P.2d 
803, 146 C.A.2d 762—People v. 

Johnson, 277 P.2d 45, 129 C.A.2d 
L 

111.—^Mercer Lumber Cos. v. Village 
of Glencoe. 60 N.E.2d 913, 390 111. 
138. 

Md.—^Elahl V. Consolidated Gas, Elec¬ 
tric LIght & Power Co. of Balti- 
more, 60 A2d 754, 191 Md. 249. 
N.J.—^Esso Standard Oil Co. v. Town 
of Westfleld, 110 A.2d 148, 33 N. 
J.Super. 324. 

N.T.—Barkmann v. Town of Hemp¬ 
stead, 49 N.T.S.2d 262. 268 App. 
Div. 785, afflrmed 62 N.E.2d 238, 
294 N.T. 806. 

City of Little Palis r. Plsk, 24 
N.T.S.2d 460. 

Va.—West Bros. Brick Co. v. City 
of Alexandria, 192 S.E. 881, 886, 
169 Va. 271, appeal dismissed 58 S. 
Ct. 369, 302 U.S. 658, 82 L.Ed. 608, 
rehearing denied 58 S.Ct. 480, 302 
TT.S. 781, 82 LuEd. 603. 

*'Zoning ordinances, In the matn, 
deal not with present conditions, but 
with conditions to come. They are 
• . • designed to . . . gulde 

. • • [thel fature growth £ef a 

City].” 

Ya.—West Bros. Brick Co. t. City 
of Alexandria, supra. 
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tions can be reasonably anticipated.*® So, these reg- 
ulations may be intended to guide the future de- 
velopment and uses of land in certain areas®® and 
to protect such areas during transition periods in 
connection with anticipated further development;®^ 
good zoning connotes community development in ac- 


cordance with consistent pians and policics of the 
legislative body.®® 

Zoning laws are intended to promote the public 
health, safety, welfare, convenience, morals, or pros- 
perity of the community,®® and they act not only 


To 1)0 affeotive, zoninf: resrulations 
must necessarily look to the future. 
Cal.—^Locskard v. City of Los An¬ 
heles, 202 P.2d 38, 33 a2d 453, 7 
A.Li.IL2d 990, certiorari denied 69 
S.Ct 1616, 337 U.S. 939, 98 L.Ed. 
1744. 

W^are of dty at faturo timo 

Zoninsr restrictioris are calculated 
to promote the general welfare of the 
City at some future tima 
N.T.—City of Rochester v. Olcott, 16 
KT.S.2d 266, 173 Mlsc. 87. 

65. IlL—^Mercer Lumber Cos. v. Vil- 
lagre of Glencoe, 60 N.E.2d 913, 390 
111. 138. 

68. N.J.—Stone v. Cray, 200 A. 617, 
89 N.J. 483. 

Va.—'West Bros. Brlck Go. v. City 
of Alexandria, 192 S.B. 881, 169 
Va. 271, appeal dismlssed 68 S.Ct. 
869, 302 U.S. 668, 82 L.Ed. 608, re- 
hearinff denied 68 S.Ct. 480, 302 
U.S. 781, 82 KEd. 603. 

‘"The purpose of zoningr Is two- 
fold. It should protect districta al-1 
iready establlshed. It should con- 
trol future development In a manner 
that is reasonable and for the best 
interests of the munlcipality in a 
comprehensive manner whlch would 
aid in the development of new areas.** 
N.T.—Gignouz v. Villagre of Klngrs 
Point, 99 N.T.S.2d 280. 284, 199 
Misc. 486. 

“The power to zone Is not limited 
to the protection of establlshed dis> 
trlcts. On the contrary, zoning: looks 
not only backward to protect dls- 
tricts already establlshed, but for- 
ward to aid in the development of 
new districts.” 

Cal.—People v. Johnson, 277 P.2d 
45, 49, 129 CA-2d 1. 

ProteotioiL of restdential areas 
One of the bases for zoning: reg:- 
ulations is the gruidance of future 
development for the protection of 
residentiai areas. 

Cal.—Liockard v. City of Los Ang:eles, 
202 P.2d 38, 38 C.2d 453, 7 A.LJt. 
2d 990, certiorari denied 69 S.Ct. 
1616, 387 U.S. 989, 93 L.Bd. 1744. 
Zh sonlngr andeveloped areas, it is 
proper for munlcipality to take Into 
account future uses to whlch area is 
best adapted as well as present con- 
ditioBu 

Kasa—City of Plttslield v. Oleksak, 
47 NJQ.2d 930, 313 Mass. 653. 

-Prohahle and desirable growth . 

The accepted methods of zoning: of 
a munlcipality are adapted not only 
to present conditions but to reauire- 


ment of probable and desirable 

growth. 

N.H.—Klmball v. Blanchard. 7 A.2d 
394, 90 N.H. 298. 

67. N.T.—Barkmann v. Town of 
Hempstead, 49 N.T.S.2d 262, 268 
App-Div. 785, afarmed 62 N.E.2d 
238, 294 N.T. 805. 

68. N.T.—^Hyde v. Incorporated Vil- 
lag:e of Baxter Estates, 140 N.T. 
S.2d 890, affirmed 166 N.T.S.2d 378. 
2 A.D.2d 889, affirmed 146 N.B.2d 
28, 3 N.T.2d 873, 166 N.T.S.2d 814. 

69. Conn.—Florentine v. Town of 
Darlen, 115 A.2d 828, 142 Conn. 
416—^Miller v. Town Planning: Com- 

I mission of Town of Manchester, 
113 A.2d 604, 142 Conn. 266—Choui- 
nard v. Zoning: Commission of 
Town of East Hartford, 97 A.2d 
662, 139 Conn. 728—Devaney v. 
Board of Zoning: Appeals of City 
of New Haven, 46 A.2d 828. 132 
Conn. 637—First Nat. Bank & 
Trust Co. of Port Chester, N. T., 
V. Zoning: Board of Appeals of 
Greenwich, 10 A.2d 691, 126 Conn. 
228. 

lowa.—^Brackett v. City of Bes 
Molnes, 67 N.W.2d 642, 246 lowa 
249. 

Ky.—American Sig:n Co. v. Fowler, 
276 S.W.2d 651—Groodrich v. Sellig:- 
man, 183 S.W.2d 626, 298 Ky. 863 
—Selignnan v. Belknap, 165 S.W. 
2d 786, 288 Ky. 133. 

Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 205. 

Neb.—Davls v. City of Omaha, 46 
N.W.2d 172, 163 Neb. 460—Roncka 
V. Pog:arty, 41 N.W.2d 746, 162 Neb. 
467. 

N.J.—^Thomton v. Villag:e of RIdg:e- 
wood, 111 A.2d 899, 17 N.J. 499— 
Speakman v. Mayor & Council of 
Boroug:h of North Plainfleld, 84 A. 
2d 7i6, 8 N.J. 260. 

Gartland v. Boroug:h of May- 
wood, 131 A.2d 629, 46 N.J.Super. 
1—Jones V. Zoning: Bd. of Adjust- 
ment of Long: Beach Tp., 108 A.2d 
498, 32 N.J.Super. 397—^Pequannock 
Tp. V. De Wllde, 91 A.2d 410, 21 
NJ.Super. 617—^Town of Montclair 
V. Bryan, 86 A.2d 231, 16 N.J.Su- 
per. 636. 

Guaranty Construction Co. v. 
Bloomfield, 168 A. 34, 11 N.J.Misc. 
613. 

N.T.—Shepard v. Villag:e of Skan- 
eateles, 89 NJS.2d 619, 300 N.T. 
116—^Baddour v. City of Long: 
Beach, 18 N.E.2d 18. 279 N.T. 167, 
124 A.L.R. 1003, reargnument de¬ 
nied 19 N.E.2d 90, 279 N.T. 794. 
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appeal dismissed 60 S.Ct 77, 808 
U.S. 603, 84 L.Ed. 431—Toung 
Women*s Hebrew Ass*n v. Board 
of Standards and Appeals of City 
of New Tork, 194 N.E. 751, 266 N.T 
270. 

Brown v. Villag:e of Owego, 21 
N.T.S.2d 906, 260 App.Dlv. 328, af¬ 
firmed 30 N.E.2d 604, 284 N.T. 655 
—^Bazinsky v. Kesbec, Inc., 19 N. 
T.S.2d 716, 269 App.Div. 467, af- 
flrmed 36 N.E.2d 694, 286 N.T. 
666, remittitur amended on other 
grounds 37 N.E.2d 466, 286 N.T. 
723. 

Greenberg: v. City of New Ro- 
chelle, 129 N.T.S.2d 691, 206 Misc. 
28, affirmed 134 N.T.S.2d 693, 284 
App.Div. 891, appeal dismissed 124 
N.E.2d 716, 308 N.T. 736—City of 
Rochester v. Olcott, 16 N.T.S.2d 
266, 173 Misc. 87. 

Clune V. Walker, 170 N.T.S.2d 
604—Capri Beach Club, Inc. v. 
Town of Hempstead, 170 N.T.S.2d 
68—^Vernon Park Realty v. City of 
Mount Vemon, 122 N.T.S.2d 78, af- 
flrmed 125 N.T.S.2d 112, 282 App. 
Div. 890, affirmed 121 N.E.2d 617, 
307 N.T. 493—^Delaware, L. & W. 
R. Co. V. City of Fulton, 114 N.T. 
a2d 481, affirmed 121 N.T.S.2d 582, 
281 App.Div. 1005. 

Ohlo.—State ex rei. Rosenthal v. City 
of Bedford, App., 134 N.E.2d 727— 
City of Cleveland Helg:hts v. 
Glowe, App., 97 N.B.2d 226. 

OkL—State ex reh Hunzicker v. Pul- 
liam, 37 P.2d 417, 168 OkL 632, 96 
A.L.R. 1294. 

Pa.—^Mazeika v. American Oil Co., 
118 A.2d 142, 383 Pa. 191—Appeal 
of Mlchener, 116 A.2d 367, 382 Pa 
401. 

Appeal of In re Zoning: Bd., Her- 
man, ConaPL, 26 Leh.Ljr. 362. 

Appeal of Borougrh of Speers, 
Quar.Sess., 28 WashCo. 234. 

R.I.—^Robinson v. Town Council of 
Narrag:ansett, 199 A. 808, 60 B.L 
422. 

Tex.—^Bllis V. City of West Unlver- 
slty Place, 176 S.W.2d 396, 141 Tex. 
608. 

City of Corpus Christi r. Jones, 
Civ.App., 144 S.W.2d 388, error dis¬ 
missed, judgmient correct. 
j **Such a prog:ram promotes the 
welfare and g:ood livlng: of the mu- 
niclpallty.** 

N.T.—Santmyers v. Town of Oyster 
Bay, 169 N.T.S.2d 969, 961. 

“The complexity of urban life ae- 
companled by the human deslre for 
improvement, oomfort, convenience 
and the advancement of the g:eneral 
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negatively, but also affirmatively, for the public wel- 
fare;*^® the benefit accrues not only to the munici- 
pality, but also to the abutting property owners 
Furtherance of the social, as well as the economic 
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and political, advantages of a community are reason- 
able zoning objectivesJ^ 

Other statements of the purpose of zoning are 
set out in the noteJ^ 


public, brouffht about the enactment 
of zoningr laws.” 

gy,—Selligman v. Von Allmen Bros., 
179 S.W.2d 207, 209, 297 Ky. 121. 
Domliuutt pnrpoM 

yoga- —^Bverpure Ice Mfff. Co. v. 
Board of Appeals of Lawrence, 86 
NJJ.2d 906, 324 Mass. 433. 

Pilmazy objeot 

Qjnn,—^Langbein v. Board of Zoningr 
Appeals of Town of Mllford, 67 
A2d 5,136 Conn. 675. 
mthuato pnrposa 

KT.—^Incorporated Vlllagre of TJpper 
Brobkville v. Torr, 158 N.T.S.2d 
899, 7 Misc.2d 725. 

Seni design and puxpose of soa- 
Sagf erdinaaoes are to promote gen¬ 
era! welfare. 

DeL—In re Auditorium, Inc., 84 A-2d 
598, 7 Terry 430, cause remanded 
on other grounds Auditorium, Inc. 
▼. Board of Adjustment of Mayor 
& Council of Wilmington, 91 A.2d 
628. 8 Terry 373. 

CSiief puxpose of lonlagr vtatnte is 

promotion of public welfare. 

Mass.—Shannon v. Buildlng Inspec¬ 
tor of Wobum, 105 N.E.2d 192, 328 
Masa 638—^Lamarre v. Commis- 
sioner of Public Works of Fall 
RiTer, 87 N.E.2d 211, 324 Mass. 
642. 

Xuplied UablUty of owner 
Purpose of zoning ordinance is to 
meet and solve problema growing I 
out of principle that every owner of 
property holds it under implied lia- 
bility that his use of it shall not be 
Injurlous to eaual enjoyment of oth- 
ers having equal rlght to enjoyment 
of their property, or injurlous to 
rlghts of community. 
lowa—Call Bond & Mortgage Co. v. 
Sloux City, 259 N.W. 33, 219 lowa 
672. 

Besidence dlstziet; famUy Ufe 

(1) Primary purpose of a resldence 
district created by zoning ordinance 
is safe, healthful, and comfortable 
family life, rather than the develop- 
ment of commercial instlncts and 
the pursuit of pecuniary proflta. 
N.T.p-People v. Daly, 28 N.T.S.2d 

603—People v. Gold, 6 N.Y,S.2d 264. 

(2) Zoning for residential purpose 
Is always Impressed with wholesome 
objective of protecting civlc and so¬ 
cial values of American horne, 
^““^^cago Title & Trust Co. v. 

Village of Franklln Park, 122 N. 
a.2d 804, 4 IU,2d 804. 

Soss of iaxable value 

^Purpose in zoning ordlnances to 
prevent an entire neighborhood from 
losing value and city sulfering a re- 


sulting loss in tazable value Is di- 
rectly related to the public welfare. 
IlL—^Dunlap v. City of Woodstock, 
91 N.B.2d 434, 405 IlL 410. 
XhdepeiLdaiLt regulatione 

The general aim both of town zon¬ 
ing bylaw and of bowling alley li- 
censing statute is the promotion of 
public welfare, but each is inde- 
pendent of the other and seeks to 
accomplish Its purpose by different 
means. 

Mass.—^Marchesi v. Selectmen of 
Winchester, 42 lT.B.2d 817, 312 

Mass. 28. 

70. Colo.—Colby v. Board of Ad- 
Justment, 255 P. 443, 81 Colo. 344. 

Polloe power 

(1) Pollce Power, as evidenced by 
comprehensive zoning ordlnances, 
has much wider scope than mere 
suppression of offensive uses of 
property, and acts, not only nega¬ 
tively, but constructively and affirm. 
atively, for promotion of public wel- 
fara 

CaL—Clemons v. City of Los Angeles, 
222 P.2d 439, 36 C.2d 95—Jones v. 
City of lios Angeles, 295 P. 14, 211 
C. 804, foUowed in Wlttman v. 
City of Los Angeles, 295 P. 22, 211 
C. 778, Stern v. City of Los An¬ 
geles, 295 P. 28, 211 a 778, and 
Rutherford v. City of Los Angeles, 
296 P. 23, 211 a 777—Miller v. 
Board of PubUc Works, 234 P. 381, 
195 a 477, 88 A.L.R. 1479. 

People V. Johnson, 277 P.2d 45, 
129 C.A2d 1. 

Tex,—City of Corpus Christi v. 
Jones, Clv.App., 144 S.W.2d 388, 
error dismissed, Judgment correct. 

(2) Police power as source of zon¬ 
ing power see infra § 7. 

71. Ohio.—City of Cleveland 
Heights V. Glowe, App., 97 N.B.2d 
226. 

72. N.J,—Clary v. Borough of Bat- 
ontown, 124 A.2d 54, 41 N.J.Su- 
per. 47. 

73. Puxpose stated 

(1) Purpose of zoning is to set 
aside areas for specific uses and to 
protect them from encroachments in 
form of other uses Inconsistent with 
uses to whlch they are dedlcated. 
Wla—^Town of Hobart v. Collier, 87 

N.W.2d 868, 3 Wls.2d 182. 

(2) One of the purposes of zoning 
is to fumish a protection to residen¬ 
tial neighborhoods which will cause 
them to maintaln themselves in a de¬ 
cent and sanitary way for a longer 
time than they otherwlse would. 

D.C,—^Lewis v. District of Columbla, 

190 F.2d 25, 89 U.S.App.D.a 72. 
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(3) Power to impose zoning re- 
strictions is conferred on a town for 
purpose of lessening congestion in 
streets, securing safety from flre, 
panic, and other dangers, providing 
adequate llght and air, and prevent- 
ing overcrowding of lands. 

N.T.—Capri Beach Club, Inc. v. Town 
of Hempstead, 170 N.Y.S.2d 68. 

(4) Lawfully established bound- 
aries must be permitted to stand to 
accomplish legislative objects of 
protecting property owners in the 
various districts, and of preventing 
invasion of business into residential 
section. 

Mass.—^Bicknell Realty Co. v. Board 
of Appeal of Boston, 116 N.B.2d 
570, 330 Mass. 676. 

(5) Original and primary purpose 
of zoning is to divide municlpallty 
into districts, prescrlbing and apply- 
ing different regulations in each dis¬ 
trict, according to character of lands, 
and structures and their peculiar 
suitability for particular uses, among 
other considerations, and uniformity 
of use wlthin division. 

N.J.—Hasbrouck Heights Hospital 
Ass’n V. Borough of Hasbrouck 
Heights in Bergen County, 99 A.2d 
691, 27 N.J.Super. 476, reversed on 
other grounds 106 A.2d 621, 16 N. 
J. 447. 

(6) Bssentlal considerations of 
zoning require municlpallty to ad- 
here to basic purposes Including se- 
curity from fire, panic, and other 
dangers, adequate llght and air, and 
character of district and its peculiar 
suitability for particular uses. 

N.J.—^Thornton v. Village of Ridge- 
wood, 111 A.2d 899, 17 N.J. 499. 

(7) Among the objects for which 
zoning law area regulations have 
been established are to secure quiet 
in residential sectlons, to afford ade¬ 
quate llght, air, and sunshine, to 
promote sanitation, to reduce the 
hazards of flre, and to expedite trans- 
portation. 

Md.—Carney v. City of Baltlmore, 98 
A.2d 74, 201 Md. 130. 

(8) Ordinance providing that no 
part of fLUing statlon, bus terminal, 
eto., shall be wlthin three hundred 
feet of lot line of plot on which is 
located building used as a theater, 
etc., or used as a church, etc., was 
not Only intended to avoid traflic 
hazards in area where pedestrians 
converge on place of assemblage, but 
also risk of flre, and in case of a 
church, noises and interruptions that 
would interfere with wofship azkl 
comfort and quiet of wcvBhipp^rs, 

N.J.—Vine V. Board of Adjustment 
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§§ 2-3 ZONING 


The design is to promote the common good of all 
the people in the community,'^^ or the welfare of the 
community as a whole,'^^ rather than to further the 
desires or interests of a particular class, group, or 
individual in that community,*^® or to protect the 
value of the property of particular individualsJ*^ 
So, the purpose of zoning is not to limit or restrict 
competitiones and a zoning ordinance cannot be 
used to control competitione® 

Confrol of density of population is a proper zon¬ 
ing objective,s® and a commonly approved technique 
for that purpose is minimum building lot areas,®^ 
So, one of the purposes of zoning is to prevent or 
avoid overcrowdingSS or undue concentration of 


population.ss 

Safety ranks among the purposes for the enact- 
ment of zoning ordinances.s^ 

§ 3. Relation between Zoning Regnlations 
and Building Regulations 

Zoning regulations are distinet in character from 
building regulations; but the two sets of regulations are 
not necessariiy inconsistent, so that both sets may re- 
maln in full force at the same time. 

Regulations relating to the safety and structure 
of buildings are designed to promote the public wel¬ 
fare from a standpoint wholly different from that 
promoted by zoning regulations,S5 and building and 


of Village of Hidgewood, 56 A.2d 
122, 136 NJ'.Law 416. 

AATextisliicr 

Purpose of zoning ordinance regu- 
lating outdoor advertising and ex- 
cluding advertising signs in all dis¬ 
tricta unless signs directed attention 
to buslnesses located on the premis- 
es was directed toward minimizing 
the abuses and hazards incident to 
the use of such signs, and to confine 
their use withln reasonable reguire- 
ments of buslnesses permitted to be 
conducted at places of their location. 
N.J.—^United Advertising Corp. v. 
Borough of Baritan, 93 A.2d 362, 
11 KJ. 144. 

•74. N.T.—Daub v. Popkin, 171 N.T. 

S.2d 513, 5 A.D.2d 283. 

JEtI.—^Robinson v. Town Council of 
Narragansett, 199 A. 308, 60 R.I. 
422. 

75- 111.—Skrysak v. Village of Mt. 
Prospect, 148 ]Sr.E.2d 721, 13 Ill.2d 
329. 

Ky.—Shemwell v. Speck, 265 S.W.2d 
468. 

.N.T.—Corning v. Town of Ontarlo, 
121 N.Y.S.2d 288, 204 Mlsc. 38. 
'^Zoning involves a consideration 
■ of the community as a whole and a 
• comprehensive view of its needs.” 
U.S.—Sinclair Refining Co. v. City of 
Chicago, CJLIll., 178 P.2d 214, 217. 
*Tt is as a whole that a munlcipal- 
ity or a community must be consid- 
ered when zoning laws and ordinanc- 
es are involved." 

.111.—^Trust Co. of Chicago v. City of 
Chicago, 96 N.R2d 499, 408 111. 91. 

**The state, through the authority 
which it vests tn zoning commls- 
.sions, regulates the use of property 
in the Interest of the public health. 
safety, or welfare. To the extent 
that this is done reasonably, the 
.public interest is supreme, and pri¬ 
vate Interest must glve way.” 

'Conn.—Choulnard v. Zoning Commis- 
sion of Town of East Hartford, 97 
A.2d 562, 564, 139 Conn. 728. 


Community at laxge 
N.T.—Clune v. Walker, 170 N.T.S.2d 
604. 

jnstlfioatiou of zoniug 

(1) Zoning restrictions are Justl- 
fied by benefit which accrues to pub¬ 
lic as a whola 

Ky.—^Pried v. Liouisville and Jelfer- 
son County Planning and Zoning 
Commlssion, 258 S.W.2d 466. 

(2) Zoning finds its justificatlon in 
what is good for the community as a 
whole. 

N.T.—Hewlett v. Town of Hemp- 
stead, 133 N.Y.S.2d 690, affirmed 
150 N.T.S.2d 922, 1 A.D.2d 954. 

Proteetton of publio sm well aa all 
interested Individnals 
Tex.—Tonroy v. City of Lubbock, 
Clv.App., 242 S.W.2d 816, error re- 
fused no reversible error. 

76. 111.—Skrysak v. Village of Mt 
Prospect. 148 N.B.2d 721, 18 m.2d 
329. 

N.Y.—Corning v. Town of Ontarlo, 
121 N.Y.S.2d 288, 204 Misc. 38. 

R.I.—^Robinson v. Town Council of 
Narragansett. 199 A. 308, 315, 60 
B.I. 422. 

'*Such laws are not designed to 
protect some indlviduals to the detri- 
ment and hardship of others.*’ 

R.I.—^Roblnson v. Town Council of 
Narragansett. supra. 

**The public good means more than 
the special beneflts from a zoning or¬ 
dinance which are conferred only up- 
on a few. It is not the purpose of 
the zoning law to permit special priv- 
Ueges to a few property owners.” 

IU.—^Trust Co. of Chicago v. City of 
Chicago. 96 N.B.2d 499. 506. 408 IU. 
91. 

77. Ky.—Shemwell v. Speck, 265 S. 
W.2d 468. 

AU property withln use dlstrlot 
The public welfare must be con- 
sidered from the stemdpoint of the 
objectlve of the zoning ordinance and 
of all the property withln any par¬ 
ticular use district. 
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Wash.—State ex rei. Miller v. Cain, 
242 P.2d 605, 40 Wash.2d 216. 

78. Pa—Appeal of Lleb, 116 A2d 
860, 865, 179 PaSuper. 318. 

‘Tt is not the duty of government 
to protect established merchandising 
buslnesses from fair competition 
from those whom shoppers flnd it 
more convenient to patronlze." 

Pa—^Appeal of Lleb, supra 

79. Ohlo.—State ex rei. Rosenthal 
V. City of Bedford, App., 134 N.E. 
2d 727. 

Owner not entltled to proteetlon 
Owner of commercial building in 
orlginal commercial district was not 
entltled to recelve proteetlon by 
means of zoning ordinance, against 
competition from proposed shopping 
center outside the orlginal commer¬ 
cial district. 

Pa—Appeal of Lieb, 116 A.2d 860, 
179 Pa.Super. 318. 

80. N.J.—Clary v. Borough of Eat- 
ontown, 124 A.2d 54. 41 N.J.Super. 
47. 

N.T.—Gignoux v. Village of Kings 
Polnt, 99 N.Y.S.2d 280, 199 Misc. 
485. 

Power to regulate density of popula¬ 
tion see infra § 8. 

81. N.J.—Clary v. Borough of Eat- 
ontown, 124 A.2d 54, 41 NJ.Super. 
47. 

N.T.—Gignoux v. Village of Kings 
Point, 99 N.T.S.2d 280, 199 Misc. 
485. 

88. N.J.—^Thornton v. Village of 
Ridgewood, 111 A.2d 899, 17 N.J. 
499. 

83. 111.—People ex rei. Delgado v. 
Morris, 79 N.E.2d 839, 334 llLApp. 
667. 

N.J.—Thornton v. Village of Ridge¬ 
wood, 111 A.2d 899, 17 N.J. 499. 
N.T.—Capri Beach Club, Inc. v. Town 
of Hempstead, 170 N.T.S.2d 68. 

84. Minn.—^Hutchinson v. Cotton, 53 
N.W.2d 27, 236 Minn. 366, 31 AL.R 
2d 1465. 

85. Mass.—Norcross v. Building 

Dept. Board of Appeal, 150 NJt 
887, 255 Mass. 177. 
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ZONING §§ 3-4 


zoning regulations are distinet from each other,86 
notwithstanding in a broad sense each pertains to 
the construction and alteration of buildings.87 The 
line of demarcation is not easy to define,88 and the 
dividing line must be found somewhere in the meas- 
ure o£ the public interest sought to be protected.88 

Building regulations are not necessarily incon- 
sistent with zoning regulations,80 and both sets of 
regulations may remain in full force at the same 
time.8i Both sets rest on the police power,82 and 
both are designed to promote public safety, health, 
and welfare.88 


§ 4. Relation between Zoning and Planning 

“Zonina” and “planning,” while closely related, are 
not Identical, “planning” being the broader term. 

While “zoning” and “planning” have been consid- 
ered so closely akin as to constitute a single con- 
cept,84 and there is a definite and harmonious rela- 
tionship between them,85 they do not cover identical 
fields of municipal endeavor,80 and the terms are not 
synonymous87 or interchangeable,08 although they 
are sometimes used interchangeably.oo They are not 
identical in concept,! although closely related there- 
in,2 and there is a distinction, as well as a difference, 
between them,8 zoning being concerned primarily 


Statute Iield for bnUdiiLa* code and 
not soninsr 

Statute providlng that filscal court 
of any county shall have authorlty 
to adopt, modify, or amend, and to 
enforce regulations governing con¬ 
struction, reconstniction, remodeling, 
repair, and maintenance of buildings 
other than buildings for agrlcultural 
purposes is a buildlng-code statute 
and not a zoning statute. 

Ky.—^American Sign Corp. v. Fowler, 
276 S.W.2d 651. 

86. Mass.—^Turner v. Board of Ap- 
peals of Town of Milton, 25 ^.F.2d 
208, 305 Mass. 189. 

—Oorpns Juris Secundum clted 
in Fleming v. Moore Bros. Realty 
Co., 251 S.W.2d 8, 15, 363 Mo. 305. 

87. Mass.—^Turner v. Board of Ap- 
peals of Town of Milton, 25 N.E.2d 
203, 305 Mass. 189. 

Zncorpozation of zoning ordlnances 
into bnilding code 
Attempt of board of appeals to in¬ 
corporate zoning ordlnances by ref- 
erence into building code was in- 
eifectual. 

Mass.—^Turner v. Board of Appeals 
of Town of Milton, supra. 

88. Ky.—^American Sign Corp. v. 
Fowler. 276 S.W.2d 651. 

88. Ky.—^American Sign Corp. v. 
Fowler, supra. 

90. CaL—^Brougher v. Board of Pub¬ 
lic Works of City and County of 
San Franclsco, 290 P. 140, 107 C.A. 
15. 

Mass.—^NTorcross v. Building Dept. 
Board of Appeal, 150 N.E. 887, 255 
Mass. 177. 

Mo.— Corpns Jnxis Seonndiun oited in 
Fleming v. Moore Bros. Realty Co., 
251 S.W.2d 8, 15, 363 Mo. 305. 

91. Cal.—^Brougher v. Board of Pub¬ 
lic Works of City and County of 
San Franclsco, 290 P. 140, 107 CA. 
15. 

Mass.—^Norcross v. Building Dept. 
Board of Appeal, 150 N.E. 887, 255 
Mass. 177. 

Mo.— Corpus Juris SeciULdum dted in 
Fleming v. Moore Bros. Realty Co., 
251 S.W.2d 8. 15, 363 Mo. 305. 


ZmpUed repeai 

Where zoning ordinance was in- 
compatible with, and repugnant to. 
the housing and restaurant code, and 
the zoning ordinance was the later 
ordinance enacted, the housing and 
restaurant code would be deemed to 
have been implledly repealed, in so 
far as it was Inconsistent with the 
zoning ordinance. 

N.T.—Inzerilll v. Pitney, 30 N.Y.S.2d 
129. 

92. Ky.—American Sign Corp. v. 
Fowler, 276 S.W.2d 651. 

Mo.—Fleming v. Moore Bros. Realty 
Co., 251 S.W.2d 8, 363 Mo. 305. 
Power to enact zoning regulations as 
based on police power see infra § 
7. 

93. Ky.—American Sign Corp. v. 
Fowler, 276 S.W.2d 651. 

Purpose of zoning generally see su¬ 
pra § 2. 

94. N.J.—^Mansfield & Swett v. Town 
of West Orange, 198 A. 225, 120 N. 
J.Law 145. 

95. Conn.—Kiska v. Skrensky, 138 
A.2d 523, 145 Conn. 28. 

Zoning as imidemsiitatiou of plan- 
ning 

Planning is comprehended in inher- 
ent sovereign right to order people’s 
alfalrs so as to serve common essen¬ 
tia! need under constitutional provi- 
sions granting legislature full sov- 
ereigrn authorlty, including police 
power, save as therein limlted, and 
zoning is an implementation of such 
planning, as being concerned with 
common soclal and economic inter- 
ests and needs encompassed by baslc 
power of government to make all 
such wholesome and reasonable laws, 
not repugnant to constitution, as 
may be deemed to be for good and 
welfare of commonwealth and all 
subjects thereof. 

N.J.—Roselle v. Wright, 122 A.2d 506, 
21 N.J. 400. 

96. Ky.—Sellgman v. Belknap, 156 
S.W.2d 736, 288 Ky. 133. 

N.J.—^Mansfield & Swett v. Town of 
West Orange, 198 A. 225, 120 N.J. 
Law 145. I 


97. Ohio.—State ex rei. Kearns v. 
Ohio Power Co., 127 N.E.2d 394, 163 
Ohio St. 461. 

98. N.J.—^Mansfleld & Swett v. Town 
of West Orange, 198 A. 226, 120 N. 
J.Law 145. 

99. Ohio.—State ex rei. Kearns v. 
Ohio Power Co., 127 N.E.2d 394, 163 
Ohio St. 451. 

1. N.J.—Rockhill V. Chesterdeld Tp., 
Burlington County, 128 A.2d 473, 
23 N.J. 117. 

Antonelli ConsL v. Milstead, 112 
A.2d 608, 34 N.J.Super. 449. 

2. Ky.—Seligman v. Belknap, 156 S. 
W.2d 736, 288 Ky. 133. 

N.J.—^Antonelli Const. v. Milstead, 
112 A.2d 608, 34 N.J.Super. 449. 

Mansfleld & Swett v. Town of 
West Orange, 198 A, 226, 120 N.J. 
Law 145. 

3. Conn.—^Kiska v. Skrensky, 138 A. 
2d 523, 145 Conn. 28. 

Diztluctiou stated 

(1) Zoning Is concerned chlefly 
with the use and regulat ion of build¬ 
ings and structures, whereas pian- 
ning is of broader scope and signif- 
icance and embraces the systematic 
and orderly development of a com- 
munity with particular regard for 
streets, parks, industrial and com- 
mercial undertakings, civic beauty 
and other kindred matters properly 
included within police power. 

Ohio.—State ex rei. Kearns v. Ohio 
Power Co., 127 N.E.2d 394, 163 Ohio 
St 451. 

(2) Zoning is separation of mu- 
nicipality into districta, and regula- 
tlon of buildings and structures in 
districts so created, in accordance 
with their construction and nature 
and extent of their use, while plan¬ 
ning is term of broader significance 
and connotes systematic development 
in trylng to promote common inter¬ 
est of municipallty, particularly with. 
relation to its future physieaV 
growth, progress and needs. 

N.J.—Antonelli Const v. Milstead,. 
112 A.2d 608, 34 NJT.Super. 449. 
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§§ 4^ ZONING 

with the use o£ property.^ 

So, zoning may not entirely exclude planning;^ 
planning embraces zoning,® in a general way,^ but 
the converse is not true,® xnunicipal “planning** be- 
ing a term of broader significance than “zoning.**® 

§ 5. Nature, Source, and Scope of Zoning 
Power 

As a general rule, munfcipalities have the power, 
which Is not unlimlted, to enact reasonable zoning regu* 
latlons. 

The power to zone, using that term in its broad- 
est sense, comprehends the power to create building 
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zones and to adopt zoning regulations, and to apply 
them, when questioned in a given situation, in har- 
mony with their general purpose and intent so that 
unusual difficulties and unnecessary hardships are 
avoided.^® 

It has been said that the power of municipalities 
to enact zoning ordinances has been the subject of 
considerable discussion in recent years, resulting in 
conflicting decisions in various jurisdictionsAs 
a general rule, subject to the limitations discussed 
infra §§ 15-80, municipal corporations have, or may 
enjoy, the right or power to enact reasonable zon¬ 
ing regulations,12 or, as otherwise expressed, to 


4. Conn.—^EZlska v. Skrensky, 138 A. 

2d 523, 145 Conn. 28. 

6. Ky.—Seligrznan v. Belknap, 155 S. 

W.2d 736, 288 Ky. 133. 

N.J.—Mansfleld & Swett v. Town of 
West Orangre, 198 A. 225, 120 N.J. 
Law 145. 

6. N.J.—^Mansfleld & Swett v. Town 
of West Orangfe, supra. 

7« Ky.—Seligrman v. Belknap, 165 S. 
W.2d 735, 288 Ky. 133. 

8. N.J.—^Mansfleld & Swett v. Town 
of West Orange, 198 A. 225, 120 N. 
J.Law 146. 

9. N.J.—Antonelli Const v. Mil- 
stead, 112 A.2d 608, 34 N.J.Super. 
449. 

Mansfleld & Swett v, Town of 
West Orange, 198 A. 225, 120 N.J. 
Law 145. 

Ohio.—State ex rei. Kearns v. Ohlo 
Power Co., 127 N.E.2d 394, 163 Ohio 
St. 451. 

«^tSnniolpai plannliig’’ with respect 
to zoning ordinanoes is the accommo- 
dation, through unity in construction, 
of the variant Interests seeklng ex- 
pression in the local physical life to 
the interest of the community as a 
soclal unit. 

N.J.—^Birkfleld Realty Co. v. Board of 
Com*rs of City of Orange, 79 A2d 
326, 12 N.J.Super. 192. 
la Conn.—^Florentlne v. Town of 
Darien, 115 A.2d 328, 142 Conn. 415. 

11. Pa.—^Appeal of Kerr, 144 A. 81, 
294 Pa 246—In re Gllflllan’s Per- 
mit, 140 A. 136, 291 Pa. 358. 

12. U.S.—^Valley View Village v. 
ProfiCett, CJLOhio, 221 F.2d 412— 
Texas Co. v. City of Tampa, C.CA- 
Fla, 100 P.2d 347. 

Dennis v. Village of Tonka Bay, 
D.C.Mlnn., 64 F.Supp. 214, affirmed, 
C.aA, 156 F.2d 672. 

CaL—^Lockard v. City of Los Angeles, 
202 P.2d 38, 33 C.2d 453, 7 AL.R. 
2d 990, certiorari denled 69 S.Ct. 
1516, 337 U.S. 939, 93 L.Ed. 1744— 
Hurst V. City of Burllngame, 277 
P. 308, 207 C. 134—^Magruder v. 
Redwood City, 265 P. 806, 203 C. 
565—^Dwyer v. City CouncU of 
Berkeley, 253 P. 932, 200 a 505, 


followed in Foster v. City Council 
of City of Berkeley, 265 P. 1118, 
201 C. 769. 

City of Beverly Hilis v. Anger, 
15 P.2d 867, 127 C.A. 223—Smith 
V. Collison, 6 P.2d 277, 119 CJL 180 
—^Brougher v. Board of Public 
Works of City and County of San 
Francisco, 290 P. 140, 107 C.A. 16— 
Andrews v. City of Piedmont, 281 
P. 78, 100 CA- 700, followed in An¬ 
drews V. Barrett, 281 P. 79, 100 C. 
A. 801, and Williams v. City of 
Piedmont, 281 P. 79. 100 C.A. 802— 
City of Stockton v. Frisbie & Lat- 
ta, 270 P. 270, 93 C.A. 277. 

Colo.—City of Colorado Springs v. 
Mlller, 36 P.2d 161, 96 Colo. 387. 

Conn.—State v. Hillman, 147 A. 294, 
110 Conn. 92. 

Del.—Garden Court Apartments v. 
Hartnett, 65 A.2d 231, 6 Terry 1. 

Fla—State ex rei. S. A. Lynch Corp. 
V. Danner, 33 So.2d 45, 159 Fla 
874—City of Miami v. Rosen, 10 
So.2d 307, 161 Fla 677—Forde v. 
City of Miami Beach, 1 So.2d 642, 
146 Fla 676—State v. Du Bose, 128 
So. 4, 99 Fla 812. 

Ga—^Awtry & Lowndes Co. v. City 
of Atlanta 50 S.E.2d 868, 78 Ga 
App. 390, reversed on other 
grounds City of Atlanta v. Awtry 
& Lowndes Co., 53 S.E.2d 358, 205 
Ga 296, conformed to Awtry & 
Lowndes Co. v. City of Atlanta 64 
S.E.2d 277, 79 GaApp. 487. 

IU.—^People ex rei. Joseph Lumber 
Co. V. City of Chicago, 83 N.B.2d 
692, 402 111. 321—Quilici v. Village 
of Mount Prospect, 78 N.E.2d 240, 
399 111, 418—Speroni v. Board of 
Appeals of City of Sterling, 15 N. 
E.2d 302, 368 111. 568—Reschke v. 
Village of Winnetka 2 N.E.2d 718, 
363 ni. 478, certiorari denied VIL 
lage of Winnetka v. Reschke, 57 
S.Ct. 110, 299 U.S. 686, 81 L.Ed. 
431, and Village of Winnetka v. 
Erickson, 57 S.Ct. 110, 299 U.S. 585, 
81 L.Ed. 431. 

Merrill v. City of Wheatoa 35 
N.E.2d 807, 811 HLApp. 801, re¬ 
versed on other grounds 41 N.E.2d 
508, 379 UL 504. 

Ean.—Piper v. Moora 183 P.2d 965, 
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I 163 Kan. 676—Stafford v. City of 
I Coffeyville, 168 P.2d 91, 161 
I 311—State ex rei. Burton v. Van- 

dyne, 165 P.2d 458, 169 Kan. 378. 
Ky.—Schloemer v. City of Louisville, 
182 S.W.2d 782, 298 Ky. 286—Fowl- 
er V. Obier, 7 S.W.2d 219, 224 Ky. 
742. 

La.—Sampere v. City of New Or- 
leans, 117 So. 827, 166 La. 776, af¬ 
firmed 49 S.Ct. 262, 279 U.S. 812, 
73 L.Ed. 971. 

Mass.—Town of Burlington v. Dunn, 
61 N.E.2d 243, 318 Mass. 216, 168 
A.L.R 1181, certiorari denied 66 S. 
Ct. 51, 326 U.S. 739, 90 L.Ed. 441— 
Simon V. Town of Needham, 42 N. 
E.2d 516, 811 Mass. 660, 141 ALR. 
688 . 

Mich.—Fass v. City of Highland 
Park, 32 N.W.2d 876, 821 Mlch. 
156. 

Minn.—State v. Modern Box Makers, 
13 N.W.2d 731, 217 Minn. 41. 

Mo.—City of St. Louis v. Friedman, 
216 S.W.2d 476, 358 Mo. 681—Ryan 

V. City of Warrensburg, 117 S.W. 
2d 303, 342 Mo. 761. 

Neb.—Davis v. City of Omaha 45 N. 

W. 2d 172, 163 Neb. 460—Cassel 
Realty Co. v. City of Omaha 14 
N.W.2d 600, 144 Neb. 753. 

N.J.—Plerro v. Baxendale, 118 A2d 
401, 20 N.J. 17—Scarborough 

Apartments v. City of Englewood, 
87 A2d 637, 9 N.J. 182. 

Van Corp. v. Mayor and Council 
of Borough of Ridgefleld, 124 A2d 
48, 41 N.J.Super. 74—^Town of 

Belleville v. Kiernan, 121 A2d 411, 
39 N.J.Super. 480—^Pequannock Tp. 
V. De Wilda 91 A.2d 410, 21 N.J. 
Super. 617—Dolan v. DeCapua 80 
A.2d 666, 13 N.J.Super. 600—Cas- 
sinari v. Union City, 63 A.2d 891, 
1 N.J.Super. 219—Crompton & Co. 
V. Borough of Sea Girt, 63 A2d 
834, 1 N.J.Super. 607. 

Duflcon Concrete Products v. 
Borough of CresskUl, 58 A.2d 104, 
137 N.J.Law 81. 

N.Y.—Vemon Park Realty v. City of 
Mount Vemon, 121 N.B.2d 617, 307 
N.T. 493—Green Point Sav. Bank 
V. Board of Zoning Appeals of 
Town of Hempstead, 24 N.E.2d 319. 
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impose, by means o£ zoning ordinances, reasonable j restraints on the use of private property.i® Such 


281 N.T. 534, appeal disznissed 60 

S. Ct. 719. 309 U.S. 633, 84 L.Ed. 
290—^Baddour v. City of Long 
Beach. 18 N.RZd 18, 279 N.T. 167, 
124 A.L 1 .R. 1003, reargument de- 
nied 19 N.B.Sd 90, 279 N.T. 794, 
a,ppeal dlsmissod 60 S.Ct. 77, 308 

U. S. 503, 84 L.Ed. 431—Arveme 
Bay Const. Co. v. Thatcher, 15 N. 
R2d 587, 278 N.T. 222. 117 A.L.R. 
1110 . 

Headley v. City of Rochester, 
288 N.T.S. 277, 247 App.Dlv. 562, 
revorsed on other grounda 5 N.E. 
2 d 198, 272 N.T. 197—^Palvo v. Ker- 
ner, 226 N.T.S. 747, 222 App.Div. 
289. 

Village of Attica v. Bay, 236 N. 

T. S. 607, 134 Misc. 882, afflrmed 
243 N.T.S. 915, 230 App.Div. 776. 

people V. Sudlerfl Realty Corp., 
101 N.T.S.2d 792—City of New Ro- 
chelle, on Complalnt of Dassler v. 
Lore, 94 N.T.S.2d 637. 

Ohio.—^Magid v. City of Cleveland 
Heights, App., 143 N.R2d 718, ap¬ 
peal dismissed 146 N.E.2d 697, 167 
Ohlo St. 175—State ex rei. Geletka 
v. City of Campbell, App., 113 N.B. 
2d 601, appeal dismissed 106 N.E. 
2d 83, 167 Ohlo St. 653—State ex 
rei. Gaddis v. City of OaJcwood. 
App., 49 N.B.2d 956. 

Or.—^Page v. City of Portland, 165 P. 
2d 280, 178 Or. 632. 

Pa.—^Appeals of Sawdey, 82 A.2d 713, 
169 Pa.Super, 214, reversed on oth¬ 
er grounds 85 A.2d 28, 369 Pa. 19. 

Toland V. Newtown Tp., Quar. 
Sess., 36 Del.Co. 21—Common- 
wealth ex rei. Lawrence Park Tp. 

V. Helmuth, Quar.Sess., 33 Erie Co. 
91, 41 Mun.L.R. 248—^Appeal of 
Bowtiuch, Com.Pl., 49 Lack.Jur. 
209. 

S.D.—Carpus Jnxls dted. ia. City of 
Sioux Falis v. Bessler, 6 N.W.2d 
633, 634, 68 S.D. 635. 

Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371. 

Tex.—Caruthers v. Board of Adjust- 
ment of City of Bunker Hili Vil¬ 
lage, CIV.APP., 290 S.W.2d 340— 
Newton v. Town of Hlghland Park, 
Clv.App., 282 S.W.2d 266, error re- 
fused no reversible error. 

Ex parte Hobbs, 167 S.W.2d 397, 
143 Tex.Cr. 100. 

43 C.J. p 334 note 50. 

Zonlag is lawfnl regnlatory power 
of City. 

W.Va.—State ex reL Baer v. City of 
Beckley, 67 S.B.2d 263, 133 W.Va. 
459. 

KBegiUate aad restxiot^ 

As nsed in statute giving towns 
power to “regulate and restrict“ 
buildings by zoning regulations, **reg- 
ulatlon’* is synonymous with “re¬ 
stricta* and “restrictions** are em- 
braeed in “regulations.** 

101 C.J.S.—43 


N.H.—Stone v. Cray, 200 A. 617, 89 
N.H. 483. 

Broad powers 

(1) The legislative body of the 
City has broad discretlonary powers 
with respect to zoning of the city. 
Utah.—^Dewey v. Doxey-Layton Real¬ 
ty Co., 277 P.2d 806, 3 Utah 2d 1. 

(2) Municlpal governing bodies 
may exercise broad powers in their 
zoning regulatlon of land and struc- 
tures. 

N.J,—Ward v. Scott, 105 A.2d 851, 16 
N.J. 16. 

(3) The modern trend in the law 
of zoning recognizes that a commu- 
nlty has broad powers reasonably to 
achieve the purposes to be served by 
zoning to provide a balanced and well 
ordered scheme for all activity deem- 
ed essential to the particular com- 
munity. 

N.J.—Struyk v. Samuel Braen '8 Sons, 
85 A.2d 279, 17 N.J.Super. 1, af¬ 
flrmed 88 A.2d 201. 9 N.J. 294— 
Quaclides v. Borough of Englewood 
Cliffis, 78 A.2d 436, 11 N.J.Super. 
405. 

Township 

Pa.—^Appeal of Scranton Lackawan- 
na Indus. Bldg. Co., Com.PL, 57 
[ Iiack.Jur. 173. 

A village may adopt zoning pians 
sultable to Its own peculiar location 
and needs. 

N.T.—Nehrbas v. Incorporated Vil¬ 
lage of Lloyd Harbor, 147 N.T.S.2d 
738, modifled on other grounds 152 
N.T.S.2d 28, 1 A.D.2d 1034, afflrmed 
140 N.R2d 241, 2 N.T.2d 190, 159 
N.T.S,2d 145. 

Power not wXthdzawn 

The statute vesting the general 
control of public Utilities In the 
commerce commission has not taken 
from towns and villages the power 
conferred by zoning statute to enact 
ordinances zoning property therein 
and defining its particular use. 

HL—Wolf V. Village of Mt. Prospect, 
40 N.R2d 778, 314 IlLApp. 23. 

Biberal oonstmctioa of zight 

The right of a City to classify its 
territory into use zones, under a com¬ 
plete zoning ordinance, must be lib- 
erally construed not only as it may 
alCect the public health, morals, and 
safety, but also as such classiflca- 
tions are deemed necessary in pro- 
moting the public convenience, com- 
fort, prosperity, and general welfare. 
Ohio.—Crlterlon Service v. City of 
Bast Cleveland, App., 88 N.B.2d 
300, appeal dismissed 89 N.R2d 
476, 152 Ohlo St. 416. 

case 

tJ.S.—Village of Euclid v. Ambler 
Realty Co., Ohio, 47 S.Ct. 114, 272 
Tr.S. 365, 71 LuBd. 303, 64 A.L.R. 
1016. 


Elfeot of horne xule act 

<1) The First Class City Home 
Rule Act does not limit the power of 
a City to zone. 

Pa.—^Bartle v. Zoning Bd. of Adjust- 
ment, 137 A.2d 239, 391 Pa. 207. 

(2) Power to zone may properly be 
exerclsed by council of Philadelphia; 
action of city council of Philadelphia 
in adopting ordinance which was 
deemed to be necessary and proper 
for carrying into execution the pow¬ 
er to classify areas of city into zon¬ 
ing districts was within grant of 
power contained In horne rule act. 

Pa.—^Bartle v. Zoning Bd. of Adjust- 
ment, supra. 

13. U.S.—^Dennis v. Village of Ton- 
ka Bay. D.C.Minn., 64 F.Supp. 214, 
afflrmed. C.C.A., 156 F.2d 672. 

111.—City of Chicago v. Sachs, 115 N. 
R2d 762, 1 I11.2d 342—Ronda Real¬ 
ty Corp. V. Lawton. 111 N.E.2d 310, 
414 111. 313—Quilici v. Village of 
Mount Prospect, 78 N.E.2d 240, 399 
111. 418—^Harmon v. City of Peoria, 
27 N.E.2d 625, 373 111. 594—Taylor 
V. Village of Glencoe, 25 N.E,2d 
62, 372 111. 507—-Catholic Bishop of 
Chicago V. Ringery, 20 N.E.2d 583, 
371 llff 267—Speroni v. Board of 
Appeals of City of Sterling, 15 N. 
R2d 302, 368 111. 568—People ex 
rei. Kirby v. City of Rockford, 2 N, 
R2d 842, 363 111. 531. 

Cleaners Gulld of Chicago v. 
City of Chicago, 37 N.R2d 867, 312 
I11A.PP. 102. 

N.T.—^Brous v. Town of Hempstead, 
69 N.T.S.2d 268, 272 App.Div. 31, 
amended on other grrounds 70 N.T. 
S.2d 576, 272 App.Div. 777. 

**The use of land is subordlnate to 
a valid exercise by a municipality of 
its power to zone and control land 
use within its boundaries.** 

N.J.—^Ardolino v. Board of Adiust- 
ment of Borough of Florham Park, 
130 A.2d 847, 862, 24 N.J. 94. 

*Tt is the province of the municl¬ 
pal body by a zoning ordinance to 
draw the line of demarcation as to 
the use and purpose to which prop¬ 
erty shall be assigmsd or placed.“ 

HL—Wesemann v. Village of tau 
Grange Park, 94 N.E.2d 904, 908, 
407 111. 81. 

*<The mere ownershlp of property 
which could be utilized for the con- 
duct of a lawful buslness does not 
constitute a right to so utilize it 
. . . which cannot be terminated 

by the enactment of a valid zoning 
ordinance** by a city. 

Ksr. —^Darlin^on v. Board of Coundl- 
men of City of Frankfort, 140 S.W. 
2d 392, 396, 282 Ky. 778. 
might of ottiez and vlUages 
(1) Generally. 

IlL—Schneider v. Board of Appeals 
of City of Ottawa» 84 NJS.2d iZS, 
402 Hl. 636. 
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power is not absolute,arbitrary,!® or unlimited.^® | Municipalities have the right to detennine wheth- 


(2) An Incorporated noncharter 
village in OMo had power, under 
Ohio statutes and constitutlon, to 
Incorporate entire area of village in- 
to single use dlstrict by zoningr ordi- 
nance. 

U.S.—Valley View Village v. Proflfett, 
C.A.Ohio. 221 P.2d 412. 

J'iurtifloatlon 

(1) The exercise of the drastic 
power to zone districta for various 
purposes is justifled only on the the- 
ory of the greatest good to the great- 
est number. 

N.T.—Joyce v. Dobson, 4 N.Y.S.2d 
648, 167 Misc. 723, reversed on 
other grounds 8 N.Y.S.2d 768, 255 
App.Div. 848. 

(2) Zoning laws regulate the use 
of property and may Impair owners* 
rlghts therein to some reasonable ez- 
tent wlthout compensatlon because 
legislature acting under police power 
of the state deems free exercise of 
such rights detrimental to Public In- 
terests, and no landowner can com- 
plain, notwithstanding he, in common 
wlth others slmilarly situated, may 
have to forego some use of his prop¬ 
erty, as long as power to enact zon¬ 
ing laws is exercised In public In- 
terests and for general wSlfare of 
communlty, reasonably, impartially, 
and wlthout confLscation. 

R.I.—^Robinson v. Town Councll of 
Narragansett, 199 A. 308, 60 R.I. 
422. 

Xmplied authority to draw Une 
Authorlty of municipalities to zone, 
that is, to deline and restrlct permis- 
slve use of property, implles author- 
ity to draw a line and provide that 
on one side of line property may be, 
and on the other side of Une property 
may not be, used for certaln pur¬ 
poses. 

Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371, 
Sestrlotive areas along hlghways 
Statute conferring general power 
on county to determine areas any- 
where in county in which trades and 
Industries may be restricted gives 
county power to establish restrictive 
areas along hlghways, notwithstand- 
ing statute speciflcally grants power 
to establish restrictive areas along 
water courses and does not specifical- 
ly state that the same power may be 
exercised along hlghways. 

Wis.—Jefferson County v. Timmel, 61 
N.W.2d 618, 261 Wis. 39. 

14. N.J.—^Potts V. Board of Adjust- 
ment of Borough of Prlnceton, 48 
A.2d 850, 183 N.J.Law 230. 
Adherenoe to statutory purposes 
Power to zone is not absolute, but 
is conditioned on an adherence to 
statutory purposes to be servedL 
Conn.—Mlller v. Town Planning Com- 
misslon of Town of Manchester, 
113 A.2d 504, 142 Conn. 266. 


SubordiBatloii to oitisea’s right as to 
property 

Zoning power conferred on munici¬ 
palities by statute is subordlnate to 
citlzen's right to acquire property 
and deal wlth it as he pleases, so 
long as he does not use it so as to 
harm another. 

Tex.—^Nlday v. City of Bellaire, Civ. 

App., 261 S.W.2d 747. 

16. Conn.—^Florentlne v. Town of 
Darien, 115 A.2d 328, 142 Conn. 415. 
Pa-—Toland v. Newtown Tp., Quar. 

Sess., 35 Del.Co. 21. 

Tex.—City of Corpus Christi v. Al- 
len, 264 S.W.2d 769, 152 Tex. 137. 
16. U.S.—^Nectow v. City of Cam- 
bridge, Mass., 48 S.Ct 447, 277 U.S. 
183, 72 L..Ed. 842. 

Ala.—^Marshall v. City of Mobile, 36 
So.2d 553, 250 Ala. 646. 

Conn.—^Del Bueno v. Board of Zoning 
Appeals of Town of Stratford, 124 
A.2d 916, 143 Conn. 673—^Floren¬ 
tine V. Town of Darien, 116 A.2d 
328, 142 Conn. 415--Miller v. Town 
Planning Commission of Town oi 
Manchester, 113 A.2d 504, 142 Conn. 
265. 

Del.—^Bave v. S & S Builders, Inc., | 
134 A.2d 709—Garden Court Apart- 
ments v. Hartnett, 65 A.2d 231, 6 
Terry 1. 

D.C.—Dorsey v. Gotwals, 67 F.2d 407, 
61 APP.D.C. 41. 

Ul.*—First Nat. Bank of Dake Forest 

V. Lake County, 130 N.E.2d 267, 7 
D1.2d 218—Kinney v. City of Joliet, 
103 N.B.2d 473, 411 111. 289—Trust 
Co. of Chicago v. City of Chicago, 
96 N.B.2d 499, 408 111. 91—Zad- 
worny v. City of Chicago, 44 N.B. 
2d 426, 880 111. 470—^Harmon v. 
City of Peoria, 27 N.E.2d 625, 373 
111. 594—Catholic Bishop of Chica¬ 
go V. Eingery, 20 N.E.2d 683, 371 
ni. 267—Merrill v. City of Wheat- 
on, 190 N.E. 918, 366 TXL 467. 

Md.—^Walker v. Board of County 
Com’rs of Talbot County, 116 A.2d 
893, 208 Md. 72, certiorari denied 
76 S.Ct 180, 350 U.S. 902, 100 L. 
Ed. 792—Camey v. City of Baltl- 
more, 93 A.2d 74, 201 Md. 130. 

Mo.—^Downing v. City of Joplin, 312 
S.W.2d 81—Flora Realty & Invest- 
ment Co. v. City of Ladue, 246 S. 

W. 2d 771, 326 Mo. 1025. 

State ex rei. Cooper v. Cowan, 
App., 807 S.W.2d 676. 

N.J.—^Brandon v, Board of Com’rs of 
Town of Montclcdr, 11 A.2d 304, 
124 N.J.Law 135, afflrmed 16 A.2d 
698, 126 N.J.Iiaw 367. 

N.Y.—Concordia Collegiate Institute 
V. Mlller, 93 N.B.2d 632, 801 N.Y. 
189, 21 A.L.R.2d 544—^Arveme Bay 
Const. Co. V. Thatcher, 16 N.B.2d 
687, 278 N.Y. 222, 117 A.L.R. 1110. 

Alexander^s Department Stores 
V. Murdock, 37 N.T.S.2d 319. 

Ohio.—Schlck v. Ghent Road Inn, 
App., 132 N.B.2d 479. 

674 


Tex.—Lamkln v. City of Bellaira 
Civ.App., 308 S.W.2d 70. 

Wash.—^Hauser v. Amess, 267 P2d 
691, 44 Wash.2d 368. 

Control of use of paxtioular huiiaing 
The act authorizing RlchmoS 
county authorities to adopt zoning 
ordinances as to construction of 
buildings and additions or repairs 
thereto, as to their locatlon wlth 
respect to hlghways, and as to ter- 
ritory within zoned area withln 
which any partlcular class of build- 
ing can be erected, does not grant au- 
thority to control use to which a par- 
ticular bulldlng may be devoted. 

Ga—^Lanier v. Richmond County, 46 
S.E.2d 416, 203 Ga. 39. 

Coustitutloual provlslon that exer¬ 
cise of authority to adopt zoning 
ordinances shall be deemed to be 
within police power of state does not 
affect general principies applicable 
in determlning what is proper and 
reasonable exercise of general pow- 
ers delegated. 

Del.—In re Ceresinl, 189 A. 443, 8 
W.W.Harr. 134. 

Berogtktion. of oommon~law mJa 

The statute authorizing cities to 
regulate construction of buildings 
therein by ordinances consistent with 
law gives cities no right to adopt 
ordinances or bylaws in derogation 
of common-law rule that one exca- 
vating on his own land is not liable 
for resulting injuries to buildings or 
improvements on adjoining land, in 
absence of actual negligence. 

Mass.—Corcoran v. S. S. Kresge Co., 
47 N.E.2d 257, 313 Mass. 299. 

Ei eed of people 

Exercise by village of police power 
In enacting zoning ordlnance must, in 
general, be kept within need of peo¬ 
ple under existing conditione. 

Ohio.—State ex rei. Weber v. Vajner, 
108 N.E.2d 569, 92 Ohio App. 233, 
appeal dismissed 106 N.E.2d 642, 
158 Ohio St 105. 

ZTo power to prohiblt 

Statutory provision that county 
commissloners, by resolution, may 
regulate size of buildings or struc^ 
tures and uses of land for trade, in- 
dustry, and other purposes, is a ciear 
grant of power to regulate such mat- 
ters within reasonable limltations, 
but does not include any power, ex- 
press or Inherent, to prohibit. 

Colo.—General Outdoor Advertising 
Co. V. Goodman, 262 P.2d 261, 128 
Colo. 344. 

PubUo utUlty 

(1) First-class townships have 
power to zone with respect to build¬ 
ings of a publio utiUty company, 
subject to a determination by the 
Public utUity commission that the 
present or proposed situatlon of such 
buildings may be reasonably neces- 



101 C.J.S. 


er public interests demand the exercise of the zoning 
power,!'^ and, if so, to select the measures necessary 
for the protection of such interests.^* In other 
words, the adoption of a system of zoning is optional 
with a municipality,^^ and, where such a system has 
been adopted, it may thereafter be terminated.^<^ 

The question whether a municipal Corporation has 
the power to enact zoning regulations often depends 
on the character of the particular regulation in ques¬ 
tion ,21 and on the surrounding conditions and cir- 

cumstances.22 

A municipality having knowledge of the proposed 
use of certain property may by its actions be pre- 
cluded from subsequently passing a zoning ordinance 
prohibiting such use,23 but a cit 3 r*s conveyance of 
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land which the purchaser proposed to use for a cer¬ 
tain purpose has been held not to deprive the city of 
the right to restrict the use of the land by a zoning 
ordinance to another purpose^^ or to broaden the 
character of use permitted within the area.25 

With respect to zoning ordinances, the power of 
a municipality to '^regulate and restrict” necessarily 
includes the power to *'prohibit” certain uses of 
property within certain limits, to ‘‘restrict” being 
defined as to restrain within bounds, or to con- 
fine.23 

The govemmental zoning power may not be for- 
feited by the action of local officers in disregard of 
the statute and the ordinance.27 


sary, but such townships do not have 
express or implled power to regrulate 
Utilities with respect to uses and 
structures other than buildingr. 

Pa.—Lower Chichester Tp. v. Penn- 
sylvania Public XJtility Commis- 
sion, 119 A.2d 674, 180 Pa.Super. 
5C3. 

(2) In view of public policy, ex- 
pressed in Public XJtility Code, of 
ccmmitting the regrulation of public 
Utilities to a commission of statewide 
jurisdiction, and express provision 
of First Class Township Law that 
it shall not repeal or modify Public 
XJtility Code, a pubilc utility Corpo¬ 
ration ensraged in generating, trans- 
mitting, and distributing electric 
enorgy was not subject to zoning or¬ 
dinance of flrst-class township with 
respect to location and construction 
of a transmission line across town¬ 
ship. 

Pa.—^Duquesne Light Co. v. XJpper St. 
Clair Tp., 105 A.2d 287, 377 Pa. 
323. 

Sestziotion of lawfol business 

Municipalities do not have the 
power wholly to restrict by zoning 
ordinance a lawful business from 
their boundaries. 

111.—^People ex rei. Trust Co. of Chi- 
cago V. Village of Skokie, 97 N.B.2d 
810, 408 111. 397. 

Pa.—Appeal of Kanig, 56 Pa.Dist. & 
Co. 53, 47 Liack.Jur. 69, 37 MumLuB. 
229. 

XTses haxmfnl to property 
Provisions of zoning bylaw, for- 
bidding construction or use of build- 
ings for any purpose Injurious to 
health, safety, morais, or welfare of 
community are consistent with pur- 
poses stated in enabling statute, but 
provision forbidding uses harznful to 
property is void as beyond scope of 
such statute. 

Mass.—Tranfaglia v. Building Com- 
missioner of Winchester» 23 N.B. 
2d 587, 806 Mass. 495. 


KooatloiL of sehool site 
City had no right to zone against a 
sehool distriefs right of location of a 
sehool site, whether such zoning was 
intended to be temporary or perma¬ 
nent. 

Cal.—^Town of Atherton v. Superior 
Court In and For San Mateo Coun- 
ty, App., 324 P.2d 328. 

17. Mass.—Simon v. Town of Need- 
ham, 42 N.E.2d 516, 311 Mass. 560, 
141 A.L.R. 688. 

18. Mass.—Simon v. Town of Need- 
ham, supra. 

19. Ala.—Johnson v. City of Hunta- 
ville, 29 So.2d 342, 249 Ala. 86. 

Conn.—^Town of Madison v. Elmber- 
ly, 169 A. 909, 118 Conn. 6. 

**The City is under no duty or obli- 
gation to zone.” 

Ala.—Alabama Alcoholic Beverage 
Control Bd, v. City of Birmingham, 
44 So.2d 593, 597, 253 Ala. 402. 
Orant of power only 
State-wide zoning laws are a grant 
of power only, and do not require the 
citles to which they apply to estab- 
lish a comprehensive zoning system. 
Fla.—^Ellis V. City of Winter Haven, 
60 So.2d 620. 

20. Conn.—^Town of Madison v. 
Kimberly, 169 A. 909, 118 Conn. 6. 

21. N.T.—^Bartsch v. Bagonetti, 207 
N.T.S. 142, 123 Misc. 903, afflrmed 
210 N.Y.S. 825, 214 App.Div. 799. 

Bowen v. Hider, 37 N.T.S.2d 76. 

22. Ohio.—^Miesz v. Village of May- 
field Heights, 111 NJB!.2d 20, 92 
Ohio App. 471. 

43 C.J. p 335 note 60. 

Abstraot ooiudderatioiL 
Whether power exlsts in munici¬ 
pal authorities to forbid erection of 
building of a particular kind or for 
particular use is not to be deter- 
mlned by abstract consideration of 
the building, considered apart, but 
by consldering it in connection with 
the circumstances and the locallty. 
Ohio.—Cleveland Trust Co. v. Village 
of Brooklyn, 110 N.B.2d 440, 92 
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Ohio App. 851, appeal dismissed 
108 N.E.2d 679, 158 Ohio St. 258 
—State ex rei. Cook v. Turgeon, 
App., 77 N.E.2d 283. 

23. Pa.—Appeal of Perrine, 67 Pa. 

Bist. & Co. 185, 38 Mun.Ii.B. 132. 
Notice held blndlng 
Where mayor, prior to annexation 
of land by City, received actual no¬ 
tice of provision in contract for sale 
of land that land was to be used only 
for business purposes, and city re- 
ceived such notice when its council 
held formal meeting to act on pur- 
chaser*s petition for change in zon¬ 
ing after land had been zoned for 
residence purposes, notice was bind- 
ing on City, notwithstanding contract 
was not recorded and there was no 
notation as to restrictlon on piat 
flled in annexation proceedings. 

Wyo.—Weber V. City of Cheyenne, 97 
P.2d 667, 55 Wyo. 202. 

2A U.S.—American Land Co. v. City 
of Keene, C.CA..N.H., 41 P.2d 484. 
25. N.J.—^Taylor v. City of Hacken- 
sack, 58 A.2d 788, 137 N.J.Law 139, 
affirmed 62 A.2d 686, 1 N.J. 211. 
Restrictive covenant 

A City, selling land at public sale 
subject to restrictive covenant limit- 
ing purchaser to construction of sln- 
gle-family dwellings thereon, was 
not estopped to amend its zoning or¬ 
dinance by changing land from sin- 
gle-family to multiple-family zone, 
and such amendment was valid, in 
absence of showlng that it was capri- 
cious or unreasonable. 

N.J.—^Taylor v. City of Hkckensack, 
supra. 

2& Ala.—^Leary v. Adams, 147 So. 
391, 226 Ala. 472. 

Tex.—^Lombardo v. City of Ballas, 
Civ.App., 47 S.W.2d 495, afflrmed 73 
S,W.2d 475, 124 Tex. 1—McEachern 

V. Town of Highland Park, Civ. 
App., 34 S.W.2d 676, affirmed 78 S. 

W. 2d 487, 124 Tex. 36. 

27. N.J.—V. P. Zahodiakin Bngi- 
neering Corp. v. Zoning Bd. of Ad- 
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Power nof limited to nuisances. The power to 
zone extends to the regulation of property uses 
which do not actually amount to nuisances and 
the power to regulate zoning distriets is not limited 
to nuisances per se.29 

Disirict of Columhia, The commissioners of the 
District of Columhia are authorized to make and 
promulgate general regulations governing the mat- 
ter of buildings.^o As it was originally conferred 
and before it was limited by the zoning law, this au- 
thority was most comprehensive in character^i and 
included the power to make all kinds of building 
regulations, where they might reasonably be con- 
sidered as relating to a proper subject,32 but not 
where they did not relate to such a subject.33 

There was no zoning law applicable to the District 
of Columbia until 1920,3* but in that 3 ’ear congress 
passed an act, D.C.Code Title 25 §§ 521-530, creat- 
ing a zoning commission, directing it to divide the 


District into height, area, and use distriets and to 
adopt regulations specifying the height and arca 
of buildings to be erected or altercd therein and the 
purposes for which buildings and premises therein 
may be used, and empowering it to make such or- 
ders and adopt such regulations not inconsistent with 
law as may be necessary to accomplish the purposes 
and effectuate the provisions of the act. The com¬ 
mission may act within the limits of the power con¬ 
ferred on it by this statute.35 

§ 6. -Source of Zoning Power 

The power of a munic!pality or county to enact zon¬ 
ing regulations Is not Inhsrent, but must be derived from 
constitutionat or statutory provisions. Such provisions 
have generally been held valid. 

The original zoning power of the state resides in 
the state legislature.®® A municipality or county 
has no inherent power to promulgate or enact zon¬ 
ing regulations its power to accomplish zoning 


justment of City of Summit, 86 A. 
2d 127, 8 N.J. 386. 

Bsason for zuls 

Public has an intereat in zoning 
that cannot thus be set at naught. 
N.J.—^V, F. Zahodlakin Engineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, supra. 

Cai.—^Jones v. City of hos An- 
geles, 29S P. 14, 211 C. 304. followed 
in Wittman v. City of Los Angeles, 
296 P. 22. 211 C. 778. Stern v. City 
of Lios Angeles, 295 P. 23. 211 C. 
778, and Rutherford v. City of Lios 
Angeles, 295 P. 23. 211 C 777. 

People V. Johnson. 277 P.2d 45, 
129 C.A.2d 1. 

“The police power is not restricted 
to the suppression of nuisances. It 
includes the regulation of the use of 
property to the end that the public 
bealth. morals. safety. and general 
welfare may not be impaired or en- 
dangered. Zoning deals with many 
uses of property which are In no way 
harmful.’* 

Cal.—City of Iios Angeles v. Gage, 
274 P.2d 34, 38, 127 CJL2d 442. 

Sd. CaL—Jones v. City of I^oa An¬ 
geles, 295 P. 14, 211 C. 304, fol¬ 
lowed in Wittman v. City of Los 
Angeles, 295 P. 22, 211 C. 778. 
Stern v. City of LiOS Angeles, 296 
P. 23. 211 C. 778 and Rutherford 
V. City of 1*08 Angeles, 295 P. 23. 
211 C. 777--Miller v. Los Angeles 
Bd. of Public Works. 234 P. 381, 
196 C. 477. 38 A.UR. 1479. 

Price T. Schwafel, 206 P.2d 683, 
92 aA.2d 77. 

Ifd.—Jack Itewis, Inc., v. Hayor ctnd 
City Council of Baltimore, 164 A. 
220, 164 Md. 146, appeal dismissed 
54 S.Ot 56, 290 U.a 585, 78 I..Ed. 
517. 

Pflu^Karple Tp. v. Grover, Com.Pi., 
68 DeLCo. 448. 


Sd D.C.—D. J. Dunigan, Inc. v. Dis¬ 
trict of Columbia, 44 F.2d 892. 59 
App.D.C. 384. 

18 C.J. p 1363 note 81. 

31. D.C.—^U. S. T. Ashford, 29 App. 
D.C. 350. 

Power over location of buildings nsed 
for objeotionable purposes 
D.C.—^Weeks v. Heurich, 40 App.D.C. 
46, Ann.Cas.l914A 972—U. S. v. 
District of Columbia, 16 D.C. 389. 

18 C.J. p 1363 note 86. 

32. D.C.—Halpine v. Barr, 21 D.a 
331. 

18 CJ. p 1363 note 83. 

33. D.C.—^Macfarland v. U. S., 18 
App.D.a 554. 

18 C.J. p 1363 note 84. 

3*. D.C.—^Hazen v. Hawley. 86 F.2d 
217, 66 App.D.C. 266, certiorari de- 
nied 57 S.Ct 315, 299 U.S. 613, 81 
UEd. 452. 

35. D.C.—Salyer v. McLiaughlin, 240 
F.2d 891, 100 U.S.APP.D.C. 29— 
Garrlty v. District of Columbia, 86 
P.2d 207, 66 APP.D.G. 266. 

American University v. Prentiss, 
D.C., 113 F.Supp. 389, affirmed 214 
P.2d 282, 94 U.S.App.D.C. 204, cer¬ 
tiorari denied 75 S.Ct 217, 348 U.S. 
898. 99 LuEd. 705. 

Kagans v. District of Columbia, 
MunA.pp., 97 A.2d 922. 

36. N.C.—^Application of 0*Neal, 92 
S.B.2d 189. 243 N.C. 714—Idarren v. 
Gamble, 75 S.B.2d 880, 237 N.a 680. 

^nrovision. of Town. £sw as to zoning 
N.T.—^Brous v, Smith, 106 N.B.2d 663, 
304 N.T, 164. 

Sestzietion. on power of town 
A statutory provlsion that no per- 
mit fer ereotion of building shall is- 
sue UBless Street is on piat duly Aled 
and recorded, and that before permit 
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shall Issue such Street shall have 
been suitably improved to satisfac- 
tlon of board as adequate with re- 
spect to Public health, safety, and 
general welfare for special circum- 
stances of particular Street, is a 
reasonable and valid regulation. 

N.Y.—^Brous v. Smith. supra. 

37. U.S.—Proffett v. Valley View 
Village, D.C.Ohio, 123 F.Supp. 339, 
reversed on other grounds, C.A, 
Valley View Village v. Proffett, 221 
F.2d 412. 

Ala.—Corpus Juris Secundum cited 
in Alabama Alcoholic Beverage 
Control Bd. v. City of Birmingham, 
44 So.2d 593, 596. 253 Ala. 402. 

Del.—^Boozer v. Johnson, 98 A.2d 76, 
33 Del.Ch. 554. 

lowa.—^Downey v. Sioux City, 227 
N.W. 126, 208 lowa 1273, followed 
in Wolle v. Sioux City, 229 N.W. 
214. 

Ky.—City of Somerset v. Weise, 263 
S.W.2d 921. 

Mo.—State ex rei. Eramer v. 

Schwartz, 82 S.W.2d 63. 336 Mo. 
932. 

Neb.—Weber v. City of Grand Island, 
87 N.W.2d 675, 165 Neb. 827—Pe- 
terson v. Vasak. 76 N.W.2d 420, 
162 Neb. 498. 

N.J.—^Bowen v. Jersey City, 132 A. 

334. 4 N.J.Misc. 228. 

N.C.—Kass V. Hedgpeth, 38 S.R2d 
164, 226 N.a 406. 

Tex.—City of West University Place 
V. Martin, ClvA.pp., 113 S.W.2d 295, 
oause dismlssed 123 S.W.2d 638, 
132 Tex. 354. 

Blchmond, County BoaxA of Oont- 
missioners of Boads and Bovenues 
has no Inherent authority to enaet 
zoning ordinances. 

Ga.—^Barton v. Hardln, 48 S.ll2d 882, 
204 Ga. 108. 
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exists by virtue of authority delegated by the state,*® 
and such power may be exercised only when it is 
exprossiy conferred on the municipality or rises by 
nccfssary implication.*® So, it has been held that 
zoning regulations may not be adopted or enforced 
without specific legislative*® or constitutionali 
authorization, and, as appears infra § 7, that in the 
absence of authorization, the power to enact such 
regulations cannot be exercised as an incident of 
the municipal police power embraced in the general 


ZONING § 6 

charter of the municipality; but it has also been held 
that municipalities have the power to promulgate 
zoning regulations under general powers of local 
self-government conferred by the state constitu- 

tion.42 

The power of municipal corporations to enact zon¬ 
ing regulations may be derived from constitutional 
or statutory provisions.^^ In some jurisdictions the 
power is derived from the constitution of the 
state and such constitutional provisions have 


88. Ga-—^Toomey v. Norwood Realty 
Co.. 89 S.E.2d 265, 211 Ga. 814. 

Yt— Thompson v. Smith, 129 A.2d 
638, 119 Vt. 488. 

Delegation of police power see infra 
§ 7. 

38. Ala.—Corptis JUrls See nnJnTn 
oitod Ia Alabama Alcoholic Bever- 
age Control Bd. v. City of Blrmlng- 
ham. 44 So.2d 593, 596, 253 Ala. 
402. 

Fla.— Metropolis Pub. Co. v. City of 
Miami, 129 So. 913, 100 Fla. 784. 
(ja.—Wofford Oil Co. of Georgla v. 

David. 183 S.E. 808, 181 Ga. 639. 
III. —Park Ridge Fuel & Material Co. 

V. City of Park Ridge, 167 N.E. 119, 
335 111. 509. 

Xowa.—^Downey v. Sioux City, 227 N. 

W. 125, 208 lowa 1273, followed 
in Wolle v. Sioux City, 229 N.W. 
214. 

Ky.—^Fowler v, Obier, 7 S.W.2d 219, 
224 Ky. 742. 

Pa.—Jordan v. Township of Lower 
Merion, 34 Pa.Dist. & Co. 551, 55 
Montg.Co. 20. 

Commonwealth v. Debaldo, Co., 
09 Pittsb.Leg.J. 155. 

Tex.—City of West University Place 
V. Martin, Civ.App., 113 S.W.2d 295, 
cause dismissed 123 S.W.2d 638, 
132 Tex. 354. 

43 C.J. p 335 note 56. 

Power held. aot ixaplied 
Provision of First ClaSs Town¬ 
ship Law making article thereof con- 
ferring zoning power on such town- 
ships inappllcable to existlng or pro- 
posed building or extension thereof 
used or to be used by publlc Service 
corporations, If Public Utility Com- 
mission decides that present or pro- 
posed situation of such building is 
reasonably necessary or convenient 
for welfare of the public, merely 
glves a flrst-class township power to 
sone with respect to buildings of a 
Public utility company, subject to de- 
terminatlon by Public Utility Com- 
mission that present or proposed lo- 
cation of such buildings is not rea- 
sonahly necessary, and it does not 
glve such townships implied power 
to regulate public Utilities by zoning 
ordlnance with respect to uses and 
struetures other than buildings. 

Pa,—DuQuesne Lilght Co. v. Upper 
St. Clair Tp., 105 A.2d 287, 877 Pa. 
388 . 


40. Del.—^Auditorium. Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmlngton, 91 A.2d 528, 8 
Terry 373. 

Boozer v. Johnson, 98 A.2d 76, 
33 Del.Ch. 554. 

Fla.—State v. Du Bose, 128 So. 4, 99 
Fla. 812. 

111.—^Trust Co. of Chicago v. City of 
Chicago, 96 N.B.2d 499, 408 111. 91. 
Ky.—City of Somerset v. Weise, 263 
S.W.2d 921. 

N.Y.—^Levitt v. Incorporated Village 
of Sands Polnt, 148 N.Y.S.2d 798, 
3 Misc.2d 92, modified on other 
grounds 152 N.Y.S.2d 711, 2 A.D.2d 
688, reargrument and appeal denied 
154 N.Y.S.2d 842, 2 A.D.2d 781— 
People, on Inf. of Barker, v. Elkin, 
80 N.Y.S.2d 525, 196 Misc. 188. 
N.C.—State v. Owen, 88 S.E.2d 832, 
242 N.C. 525—Town of Clinton v. 
Ross, 40 S.E.2d 593, 226 N.C. 682— 
Kass V. Hedgpeth, 38 S.E.2d 164, 
226 N.C. 405. 

Pa.—Kelly v. City of Philadelphia, 
115 A.2d 238, 882 Pa. 459—Kllne v. 
City of Harrlsburg, 68 A.2d 182, 
362 Pa. 438. 

R,I.—^R. I. Home Buflders v. Bud- 
long Rose Co., 74 A.2d 237, 77 R.I. 
147. 

Village held not glvea, power to zone 
Md.—^Perry v. County Bd. of Ap- 
peals for Montgomery County, 127 
A.2d 507, 211 Md. 294. 

Orfliaanoe held aot authorized 
Statute authorizing municipal cor¬ 
porations to regulate building or re- 
moving of houses did not authorize 
cltles of second class to enact zon¬ 
ing ordinances establlshing residen- 
tial dlstricts. 

Ark.—City of Searcy v. Roberson, 273 
S.W.2d 26, 224 Ark. 344. 

41. Pa,—Kelly v. City of Philadel¬ 
phia, 115 A.2d 238, 382 Pa. 459. 

42. U.S.—Valley View Village v, 
Proffett, C.A.Ohlo, 221 P.2d 412. 

Ohio.—^Pritz v. Messer, 149 N.E. 80, 
Tl2 0hioSt. 628. 

State ex rei. Helsel v. Board of 
Com^rs of Cuyahoga County, Com. 
PL, 79 N.E.2d 698, affirmed 78 N. 
E.2d $94, $8 Ohio App. 888. aPPeal 
dismissed 79 N.E.2d 011, 149 Ohio 
St 583. 

43. U.S.—Proffett v. Valley View 
Village, D.COhio, 128 F.Supp. 330, 
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reversed on other grounds, C.A., 
Valley View Village v. Profifett, 221 
P.2d 412. 

Cal.—^People v. Johnson, 277 P.2d 45, 
129 C.A.2d 1. 

Mass.—^Brett v. Brookline Bldg. 
Comr., 145 N.E. 269, 250 Mass. 73, 
followed in Bamel v. Brookline 
Bldg. Comr., 145 N.E. 272, 250 
Mass. 82. 

Neb.—Weber v. City of Grand Island, 
87 N.W.2d 675, 165 Neb. 827—Pe- 
terson v. Vasak, 76 N.W.2d 420, 162 
Neb. 498. 

N.J.—^Borough of Cresskill v. Bor- 
ough of Dumont, 100 A.2d 182, 28 
N.J.Super. 26, affirmed 104 A.2d 
441, 15 N.J. 238. 

Setxoactive effeot of ooaztitiitional 
axaeadmeat 

Judgment based on invalidity of a 
zoning ordinance was not invalidated 
by subsequent adoptlon of constitu¬ 
tional amendment authorizing such 
ordinances. 

N.J.—^Margolis v. Maplewood Tp., 139 
A. 66, 104 N.J.Daw 177, certiorari 
denied Township of Maplewood v. 
Margolis, 48 S.Ct. 212, second case, 
276 U.S. 618, 72 UEd. 734—Karke 
Realty Associates v. Jersey City, 
139 A. 55, 104 N.J.Law 173—Robert 
Realty Co. v. City of Orange, 139 
A. 54, 103 N.J.Law 711. 

Authority derived from statute and 
not City charter 

Ohio.—State ex rei. Gulf Refining 
Co. V. De France, 101 N.E.2d 782, 
89 Ohio App. 334. 

44. Del.—^In re Ceresini, 189 A. 443, 
8 W.W.Harr. 134. 

La.—^McCauley v. Albert B. Briede & 
Son, 90 So.2d 78, 231 La. 36. 
Mass.—Building Com*r of Medford v. 
a & H. Co., 65 N.B.2d 637, 319 
Mass. 273. 

Ohio.—Pritz v. Messer, 149 N.E. 30, 
112 Ohio St. 628. 

State ex rei. Helsel v. Board of 
Com*rs of Cuyahoga County, Com. 
Pl., 79 N.E.2d 698, affirmed 78 N.EL 
2d 694, 83 Ohio App. 388, appeal 
dismissed 79 N.E.2d 911, 149 Ohio 
St. 588. 

43 C.J. p 333 note 33. 

TaoaBt laads 

(1) Constitutional amendmeut an- 
I thorizing building zoae» in ^oitiew and 
^ towns does not apply ta VAeast lefeidA 
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been upheld as against the objcction that they vio- 
lated the federal Constitution'*^ or that they wcre 
discriminatory.^^ In other jurisdictions, the state 
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constitution confers no power of zoning directly on 
cities,^" but the power is vested in municipalitics or 
counties by virtue of statutory provision;*8 ^ 


Mass.—^Town of Burlington v. Dunn, 
61 N.E.2d 243. 318 Mass. 216. 168 
A.L 1 .R. 1181, certiorari denled 66 S. 
Ct. 61, 326 U.S. 739, 90 L.Ed. 441. 
(2) Power to zone vacant lands 
generally see infra 8 8. 

45. Mass.—Spector v. Milton Bldg. 
Inspector. 145 N.E. 265. 230 Mass. 
63. 

43 C.J. p 333 note 34. 

46. Mass.—^In re Oplnlon of the Jus- 
tices, 127 N.E. 525. 234 Mass. 597. 

47- Mich.—^Krajenke Bulck Sales v. 
KopkowskI. 33 N.W.2d 781. 322 
Mlch. 250. 

48. Ala.—Jeiferson County v. City 
of Birmingham. 55 So.2d 196, 256 
Ala. 436. 

Colo.—General Outdoor Advertlslng 
Co. V. Goodman. 262 P.2d 261. 128 
Colo. 344. 

Conn.—^De Mars v. Zoning Commis- 
sion of Town of Bolton, 109 A.2d 
876. 19 Conn.Sup. 24, afflrmed 115 
A.2d 653, 142 Conn. 580. 

Fla.—State v. Du Bose, 128 So. 4. 
99 Fla. 812. 

Ga.—^rr v. Hapevllle Realty Invest- 
ments. 85 S.E.2d 20, 211 Ga. 235. 
111.—Chicago City Bank & Trust Co. 
V. City of Highland Park, 137 N.B. 
2d 835, 9 in.2d 364, certiorari de- 
nied 77 S.Ct. 681, 353 U.S. 922, 1 
L.Ed.2d 719—First Nat Bank of 
Lake Forest v. Lake County, 130 
N.E.2d 267, 7 Ill.2d 213—^Tacobson 

V. Village of Wilmette, 85 N,E.2d 
753, 403 111. 250. 

lowa.—Scott V. City of Waterloo, 274 
N.W. 897, 223 lowa 1169. 

Kan.—Piper v. Moore, 183 P.2d 965, 
163 Kan. 665—Stalford v. City of 
Colfeyville, 168 P.2d 91, 161 Kan. 
311. 

Ky.—City of Louisville v. Bryan S. 

MeCoy, Inc., 286 S.W.2d 646. 

Me.—^Bolduc v. Pinkham, 88 A.2d 817, 
148 Me. 17. 

Md.—^Kahl V. Consolidated Gas, Elee. 
Iiight 4b Power Co. of Baltimore, 
60 A.2d 754, 191 Md. 249. 

Mieh.—^X>earbom Tp. v. Dail, 55 N.W. 
2d 201, 334 Mich. 673—^Krajenke 
Bulck Sales v. Kopkowski, 33 N.W. 
2d 781, 322 Mich. 250. 

Mo.—City of St Louis v. Friedman, 
216 S.W.2d 475, 358 Ma 681. 

Neb.—^Davis v. City of Omaha, 45 N. 

W. 2d 172, 163 Neb. 460—Roncka v. 
Fogarty, 41 N.W.Sd 745, 162 Neb. 
467. 

Nev.—State ex reL Davle v. Colexncm, 
224 P.2d 309, 67 Nev. 636. 

N.J.—Scarborough Apartments v. 

City of Englewood, 87 A.2d 537, 9 
N.J. 182. 

Schack v. Trimble, 137 A.2d 22. 
48 NJ^.Super. 46—^N. T. Heg^nan 
Co. T. Mayor and Council of Bor- 


ough of River Edge. 69 A.2d 767. 
6 N.J.Super. 495—^Lumund v. Board 
of Adjustment of Borough of Kuth- 
erford, 69 A.2d 361, 6 N.J.Super. 

474. affirmed 73 A.2d 645, 4 N.J. 577 
—Crompton &. Co. v. Borough of 
Sea Girt, 63 A.2d 834, 1 N.J.Super. 
607. 

Broad Ave. Corp. v. Borough of 
Pallsades Park. 61 A.2d 23, 137 N. 
J.Law 527—Duffeon Concrete Prod¬ 
ucts V. Borough of Cresskill, 58 A. 
2d 104, 137 N.J.Law 81. reversed 
on other grounds 64 A.2d 347, 1 N. 
J. 509. 9 A.L..R.2d 678. 

N.Y.—City of Olean v. Conkling, 283 
N.T.S. 66. 157 Mlsc. 63. 

People, on Inf. of Barker, v. Elk- 
In. 80 N.T.S.2d 525. 

N.C.—Application of 0*Neal, 92 S.E. 
2d 189, 243 N.C. 714—Marren v. 
Gamble. 75 S.E.2d 880. 237 N.C. 680. 
Okl.—Makrauer v. Board of Adjust¬ 
ment of City of Tulsa, 193 P.2d 291. 
200 Okl. 285—Beveridge v. Harper 
& Turner Oil Trust, 35 P.2d 435, 
168 Okl. 609. 

Pa.—^Bartle v. Zoning Bd. of Adjust¬ 
ment. 137 A.2d 239, 391 Pa. 207. 

Commonwealth v. Kinsey, 59 Pa. 
Dist & Co. 576. 

Application of Devon Show 
Grounds, Inc., Com.Pl., 5 ChestCo. 
120—^Kline v. City of Harrisburg, 
Com.Pl., 61 Dauph.Co. 67, affirmed 
68 A.2d 182, 362 Pa. 438—Com¬ 
monwealth V. Debaldo, Co., 99 
Pittsb.Leg.J. 155. 

R.I.—^R. I. Home Builders v. Bud- 
long Rose Co., 74 A.2d 237, 77 R.I. 
147. 

Tex,—^Weaver v. Ham, 232 S.W.2d 
704, 149 Tex. 309. 

Fort Worth & E. C. Ry, Co. v. 
Ammons, Clv.App., 215 S.W.2d 407, 
refused no reversible error—Lom- 
bardo v. City of Dallas, Civ.App., 
47 S.W.2d 495, affirmed 73 S.W.2d 

475, 124 Tex. 1—McEachern v. 
Town of Highland Park, Civ.App., 
34 S.W,2d 676, affirmed 73 S.W.2d 
487, 124 Tex. 36. 

Utcdi.—Dewey v, Doxey-Layton Real¬ 
ty Co., 277 P.2d 805, 3 Utah 2d 1. 

Power to enaot oomprelia&siTe lonliig 
ordinaace 

Mich.—Osius v. City of St Clair 
Shores, 76 N.W.2d 25, 344 Mich. 
693. 

PnrpoM of special zoning law ap- 
plicable only to particular city was 
to authorize the City to regulate, 
systematize, and stabilize growth and 
development of its urban curea, and 
faet that adoption of comprehensive 
zoning plan might at same time 
amount to regulation of location of 
places of business of liquor licensees, 
together with ali other business es- 
tablishments, would be only inciden- 
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tal to accomplishment of main pur- 
pose. 

Fla.—^Ellis V, City of Wlnter Haven. 

60 So.3d 620. 

City oharter 

Neb.—City of Omaha v. Glissmanu. 
39 N.W.2d 828, 151 Neb. 895. appeal 
dismissed 70 S.Ct. 1002, 339 C.S. 
960, 94 L.Ed. 1370, rehearing denled 
71 S.Ct 15, 340 U.S. 847, 95 L.Ed. 
621—Cassel Realty Co. v. City of 
Omaha, 14 N.W.2d 600, 144 Neb. 
753. 

TiUages 

(1) Villages are empowered by law 
to adopt zoning ordinances for the 
purpose of promoting the health. 
safety, morals, or general welfare of 
the community. 

N.Y.—^Union Free School Dist No. 14 
of Town of Hempstead, Nassau 
County v. Village of Hewlett Bay 
Park, 107 N.Y.S.2d 858, 279 App. 
Biv. 618, appeal denled 109 N.7.S. 
2d 175, 279 App.Div. 746. 

(2) Source of the village board’s 
power to legislate on matters of zon¬ 
ing is found in the Village Law. 

N.Y.—Levitt v. Incorporated Village 

of Sands Point 148 N.Y.S.2d 798. 
3 Misc.2d 92, modified on other 
grounds 152 N.Y.S.2d 711, 2 AD.2d 
688, reargument and appeal denied 
154 N.Y.S.2d 842, 2 A.D.2d 781. 

(3) Intent of statute authorizing 
villages to adopt zoning regulations 
was to insure village inhabitants 
against radlcal zoning changes not 
necessitated by public demand and 
by changing conditions of neighbor- 
hood, which would be detrimental to 
their established living conditions, 
their property values, and most de 
sirable use of their land. 

N.Y.—Flower Hili Bldg. Corp. v. 
Village of Flower Hili, Nassau 
County, 100 N.Y.S.2d 903, 199 Misc. 
344. 

Oeneral law 

The statutes authorizing cities and 
incorporated villages to regulate 
structures and lands for trade, in- 
dustry, residence, or other purposes 
constitute zoning laws of state and 
constitute a general law applicable 
to cities operatlng under homerule 
amendment. 

Tex.—^Port Worth & D. C. Ry. Co. v. 

Ammons, Clv.App.. 215 S.W.2d 407, 
Private property 

City charter provlding for beauti- 
deation of public properties did not 
prohibit zoning ordinance affectlng 
private property only. 

Cal.—^Brougher v. Board of Public 
Works of City and County of San 
Francisco, 271 P. 487, 205 a 426. 
Single snbjeot 

Provisions of law authorizing nue 



101 C.XS. 


ZONING § 6 


county*9 or a ttw-nSO may be expressly empowered 
by statute to adopt zoning laws for specific purposes, 
or a county may be authorized, by a state planning 
act, to provide in the county zoning ordinance for 


reasonable and practical means for putting the mas- 
ter plan into effect.6i 

With some exceptions,®® such statutes have been 
held to be valid or constitutional,®* tinder the poHce 


nlclpallty to enact zoning regulaUons 
held to relate only to such subject 
OkI.-In re Dawson, 277 P. 226, 186 
Okl. 113. 

Rovlsloas bM «unnlatlve 

Ala.—Chapman v. City of Troy. 4 So. 

2d 1. 241 Ala. 637. 

Additloaal powers 

Where act provlded for clty plan- 
nlnff and zoning: in cities of the flrst 
and second class, such powers were 
In addition to, and did not supersede, 
the powers griven. cities of the flrst 
class by the act conferringr on cities 
of the flrst class power of regrulating 
the character of buildings. 

Ark.—Amold v. City of Joneshoro, 
302 S.'W.2d 91. 


Stotates not repealed 

(1) Statute authorizing cities of 
the flrst class to regulate building 
or removing of houses was not re- 
pealed by the statute authorizing 
cities of flrst and second class to 
provide for clty zoning and planning 
through creation of a planning com- 
miasion. 

Ark.—City of Stuttgart v. Stralt, 206 
S.W.2d 36, 212 Ark. 126. 

(2) Public health law provislon au¬ 
thorizing establishment in towns of 
hoapitals for tuberculosis was not 
abrogated by statute authorizing 
town to enact zoning ordinances so 
aa to permit town to prohiblt estab¬ 
lishment of tubercular hospital. 

N.Y.—Jewish Consumptives* Relief 

Soc. V. Town of Woodbury, 243 
X.T.S. 686, 230 App.Div. 228, af- 
firmed 177 N.B. 165, 266 N.T. 619. 


Planning comxnlssloiL not oreated 
When a communlty establlshes a 
zoning commission under statute, but 
falis to take any action under statute 
to create a planning commission, the 
zoning commission necessarily has 
the power to set up a comprehensive 
zoning plan of its own. 

Conn.—Couch v. Zoning Commission 
of Town of Washington, 106 A.2d 
173, 141 Conn. 849. 


General and spedal statutes 

(1) Where legislature had enacted 
a apecial enabling act vesting zoning 
board of particular town with power 
to enact zoning ordinance, general 
statute, which provided for establish¬ 
ment of the zoning boards generally, 
was inapplicable. 

RX—^Baker v. Zoning Bd. of Revlew 
of Town of North Kingstown, 111 
A.2d 863, 82 RI. 432. 

(2) Where special law authorizing 
Town of West Hartford to create 
zoning districts provided that if an- 
other statute imposes other and high- 


er standards, that statute shall gov- 
em, and higher standards referred 
to in special law were concemed with 
size of yards, number of stories, and 
the like, general law coverlng mu- 
niclpal zoning and planning, which 
imposed no higher standards of this 
type, did not supersede special law. 
Conn.—^Mallory v. Town of W^est 
Hartford, 86 A.2d 668, 138 Conn. 
49T. 

Soiiing power to regulate biUboards 
held not abrogated by Billboard Act. 
N.J.—^United Advertising Corp. v. 
Borough of Baritan, 93 A.2d 362, 
11 N.J. 144. 

40. Del.—^Bave v. S & S Builders, 
Inc., 134 A.2d 709. 

lowa.—Gannett v. Cook, 61 N.W.2d 
703, 246 lowa 760. 

Ky.—^Daugherty v. City of Lexington, 
249 S.W.2d 755—Kesselring v. 
Wakefield Realty Co., 227 S.W.2d 
416, 312 Ky. 334. 

Mo.—State ex rei. Pield v. Bandall, 
308 S.W.2d 637. 

Broad discretioiLazy power 
Ky.—^Louisville & Jefferson County 
Planning & Zoning Commission v. 
Ogden, 210 S.W.2d 771, 307 Ky. 
362. 

Zoning held not aathozized by 
building-code statute. 

Ky.—American Sign Corp. v. Fowler, 
276 S.W.2d 661. 

50. Mass.—Simon v. Town of Need- 
ham, 42 N.K.2d 516, 311 Mass. 660, 
141 A,L.R. 688. 

Pa.—Commonwealth ex rei. v. Kin- 
sey, 69 Pa.Dist. & Co. 576. 

Ordinances for particular purposes 

(1) Construction of buildings. 
Mich.—People v. Kelly, 296 N.W. 341, 

296 Mich. 632. 

(2) Mining of coal. 

Pa.—Commonwealth v. Debaldo, Co., 
99 Pittsb.Leg.J. 165. 

(3) Struetur es for harboring ol 
pigeons. 

N.Y.—Barkmann v. Town of Hemp- 
stead, 49 N.Y.S.2d 262, 268 App. 
Div. 785, afflrmed 62 N.B.2d 238, 
294 N.Y. 805. 

51. Cal.—Johnston v. Board of 
Sup'rs of Marin County, 187 P.2d 
686, 31 C.2d 66. 

52. Ga.—Glynn County Com*rs v. 
Cate, 187 S.E. 636, 183 Ga. 111. 

Absenoe of provislon for notioe and 
hearing 

(1) Statute relating to organiza- 
tion of port districts held uncon- 
stitutional in so far as it attempted 
to confer authority to zone property 
within boundaries of port district 

679 


where no provislon was made for 
adequate notice and hearing of pro- 
posed zoning ordinancea 
Cal.—Gilgert v. Stockton Port Dist., 
60 P.2d 847, 7 C.2d 384. 

(2) Xotice and hearing generally 
see infra § 11 b. 

Election limited to resident freehold- 
ers 

(1) Statute limiting to resident 
freeholders the right to vote at elec¬ 
tion to form county zoning district 
was in conflict with constitutione l 
provislon whereby legislature could 
limit ellgibility to vote to taxpayers 
only on questions of levying special 
taxes or issuing public bonds, and 
election held pursuant to statute was 
void, and purported county zoning 
district was without validity, not- 
withstanding statutory provision au¬ 
thorizing district to levy taxes. 

Or.—J. Peterkort & Co. v. East Wash¬ 
ington County Zoning Dist., 313 P. 
2d 773, rehearing denied 314 P.2d 
912. 

(2) Where an election to form a 
county zoning district was attempted 
to be held pursuant to an unconstitu- 
tional law, neither the notice of the 
election given in accordance with 
its terms nor the election itself could 
have any legal efflcacy, and there- 
fore election could not be sustained 
on theory that there was no reason 
to believe that the resuit of the 
election would have been different 
had nonfreeholders been permitted to 
vota 

Or.-^. Peterkort & Co. v. East Wash¬ 
ington County Zoning Dist., 314 P. 
2d 912. 

53. Ark.—City of Little Rock v. 

Pfeifer, 277 S.W. 883, 169 Ark. 1027. 
CaL—^Housing Authority of Lk)S An- 
geles County v. Dockweiler, 94 P. 
2d 794, 14 C.2d 437. 

Conn.—^Fairlawns Cemetery Ass’n v. 
Zoning Commission of Town of 
Bethel, 86 A.2d 74, 138 Conn. 434. 
Ga.—Humthlett v. Reeves, 86 S.E.2d 
25, 211 Ga. 210—Orr v. Hapeville 
Realty Investments, 85 S.E.2d 20, 
211 Ga. 235. 

ni.—^Pasfield V. Donovan, 181 NJB.2d 
504, 7 I11.2d 563. 

lowa.—Scott V, City of Waterloo, 274 
N.W. 897, 228 lowa 1169. 

TTan —^Moore v. City of Pratt, 79 P- 
2d 871, 148 Kan. 53—Corpus Juris 
cited in Ford v. City of Hutchin- 
son, 37 P.2d 89, 41, 140 Kan. 307. 
Ma—Bolduc v. Pinkham, 88 A.2d 817, 
148 Ma 17. 

Md.— V. Consolidated Gas, Elea 
Light & Power Co. of Baltimore^ 66 
A.2d 754, 191 Md. 249. 
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power of the state^^ or by virtue of a constitutional . municipalities^^ 
provision authoriztng the grant of zoning power to I 


Mass.—^Leahy v. Inspector of Build- 
Ings of City of New Bedford, 31 
KE.2d 436. 308 Mass. 128. 

Miss.—City of Jaekson v. McPher- 
son. 138 So. 604. 162 MIs.m. 164. 
Mo.—Wippler v. Hohn, 110 S.W.2d 
400. 341 Mo. 780. 

N.J,—Mansfleld & Swett v. Town of 
West Orange, 198 A. 225. 120 N.J. 
L«w 145. 

N.Y.—Longley v. Rumsey, 224 N.Y. 
S. 165. 130 Misc. 402. 

Little V. Young, 82 N.Y.S.2d 909. 
afflrmed 85 N.Y.S.2d 41, 274 App. 
Div. 1005, reargument and appeal 
denied 86 N.Y.S.2d 288. 274 App. 
Div. 1065. motlon denied 84 N.K.2d 
639. motlon denied 85 N.K2d 61. 
298 N.Y. 918. afflrmed 87 N.E.2d 
74. 299 N.Y. 699. 

Pa.—Liukens v. Zoning Bd. of Adjust- 
ment of Riley Tp.. Del. County, 80 
A.2d 765. 367 Pa. 608. 

43 C.J. p 333 note 32. 

»eqnirenients tor Talldity 
Zoning acta are valid and constitu¬ 
tional as structural or general legis- 
lation whenever they are necessary 
for preservation of public health, 
aafety, morala. or general welfare 
and not unjuatly discriminatory. ar- 
bitrary. or unreasonable, or conflsca- 
tory in tbeir appHcation to a par- 
ticular or speciflc plece of property. 
Pa.—Appeal of Medinger, 104 A.2d 
118. 377 Pa. 217—Appeal of Lord, 
81 A.2d 533. 368 Pa. 121. 

Imi&atarial omlssloas 
Zoning provision of clty chartcr 
held not unconstitutional for failure 
to provide for notice, hearing, or 
compensation before rezoning dis- 
trict 

N.Y.—Prescott v. Plerce. 223 N.Y.S. 

609. 130 MIsc. 63. 

Ho unlawful delegatlon cf power 
<1) Generally. 

lowa.—Gannett v. Cook. 61 N.W.2d 
768. 245 lowa 750. 

N.C.—Marren v. Gamble. 75 S.E.2d 
886. 287 N.a 680. 

Wash.—Iiauterbach v. City of Cen¬ 
tralia, 304 P.2d 656. 49 Wash.2d 
S56. 

(2> Statute creating county plan- 
ning and zoning commisslons and au- 
tborlzing a commlasion to ftz a rea- 
sonable scbedule of fees for the issu- 
ance of permlts and certiftcates is 
an authorization to ezercise discre- 
tton withln reasonable bounds and is 
not a delegatlon of legislatlve power. 
Ky.—^Kesselring v. Wakefield Realty 
Co., 227 aW.2d 416, 812 Ky. 834. 

TitTi6**-g omm 

Pa.—Tayior ▼. Meore^ 154 A. 796. 868 
. Pa. 4St. 

PBKported asneadmeBLt odT prior aeO 
A4St eonferting on the county com- 
misaion of a named county the au- 


j thority to zone property outside In- 
I corporated citlea of the county is not 
I void because in Its caption and in 
the body of the act, it purports to 
amend a prior act which never be- 
came eff**ctive, or because it mistak- 
enly refers to such prior act. 

Ga.—Humthlett v. Reeves. 85 S.E.2d 
25. 211 Ga. 210. 

i 

; 54- Ala.—Jefifcrson County v. City 
of Birmingham. 55 So.2d 196. 256 
Ala. 436. 

lowa.—Boardman v. Davis, 3 N.W.2d 

608. 231 lowa 1227. 

Me.—Toulouse v. Board of Zoning 
Adjustment, 87 A.2d 670. 147 Me. 
387. 

Mass—^Leahy v. Inspector of Build- 
Ings of City of New Bedford, 31 N. 
E.2d 436, 308 Mass. 128—Slack v. 
Building Inspector of Town of 
Wellesley, 160 N.E. 2S5, 262 Mass. 
404. 

Mo.—Wippler v. Hohn, 110 S.W.2d 
409. 341 Mo. 780. 

Neb.—Casse! It.alty Co. v. City of 
Omaha, 14 N.AV’.2d 600. 144 Neb. 
753—Pettis v. Alpha Alpha Chap- 
ter of Phi Beta Pl, 213 N.W. 835, 
115 Neb. 525. 

N.J.—^N. T. Hegeman Co. v. Mayor 
and Councll of Borough of River 
Edge, 69 A.2d 767. 6 N.J.Super. 
495. 

420 Broad Ave. Corporation v. 
Borough of Palisades Park, 61 A.2d 
2.3, 137 N.J.Law 527—Duffcon Con¬ 
crete Products V. Borough of 
Cresskill. 58 A.2d 104, 137 N.J.Law 
81, reversed on other grounds 64 
A.2d 347, 1 N.J. 509. 9 A.L.R.2d 
678 

N.Y.—Prescott v. Pierce. 223 N.Y.S. 

609. 130 Misc. 63. 

N.C,—^Vance S. Harrington & Co. v. 
Renner, 72 S.E.2d 838, 236 N.C. 
321. 

Pa.—^Appeal of Bell Telephone Co. of 
Pennsylvania, 10 A.2d 817, 138 Pa. 
Super. 527. 

I Schmaiz v. Buckingham Tp. Bd. 
of Adjustment, Com.Pl., 6 Bucks 
Co. 285, reversed on other grounds 
132 A.2d 233. 389 Pa. 295. 

R.I.—Robinson v. Tov/n Councll of 
Narragansett, 199 A. 308, 60 R.I. 
422. 

Tex,—Luse v, City of Dallas, Civ. 
App.. 131 S.W.Sd 1079, error re- 
fused. 

43 C.J. p 334 notes 39-41. 
ltaiproyesii«&t of zoad 
Provision requiring that road giv- 
ing aeeess to proposed structure be 
suitably improved before building 
pennit may be issued te within police 
power, and is not obiecttonable as 
compeiling construction of roads on 
land st owner*8 expense without com- 
pensation from town, and, since the 
requirements of the statute znay be 
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or authorizing the grant of zon- 


I relaxed. the statute does not deprive 
owner unreasonably of property if it 
I is properly administered. 

I N.Y.—Brous v. Smith, 106 N.E.2d 503 
! 304 N.Y. 164. 

55. Ga.—Birdsey v. Wesleyan CoT- 
lege, 87 S.E.2d 378, 211 Ga. 5S3— 
Herrod v. 0’Beirne. 80 S.E.2d 684 
210 Ga. 476. 

N.J.—Scarborough Apartments v. 
City of Englewood, 87 A.2d 537 9 
N.J. 1S2. 

Schack V. Trimble, 137 A.2d 22, 
48 N.J..Super. 45. 

420 Broad Ave. Corporation v. 
Borough of Palisades Park, 61 A.2d 
23. 137 N.J.Law '527—^Duffcon Con¬ 
crete Products V. Borough of Cres¬ 
skill. 58 A.2d 104, 137 N.J.Law 51. 
reversed on other grounds 64 A2d 
347. 1 N.J. 509, 9 A.L.R.2d 678. 

General grant of power 

Constitutional provision, giving 
legislature power to grant certam 
municipalities authority to pass *on- 
ing and planning laws, authorizes 
general grant of power to pass such 
laws and does not limit such power 
to passage of single crdinance estab- 
lishing one complete and comprehen¬ 
sive scheme of planning and zoning 
for entire area of municipality. 

Ga.—Schofield v. Bishop, 16 S.R2d 
714, 192 Ga. 732. 

Pnrpose of constitutional provisions 

(1) Constitutional provisions relat- 
ing to zoning were designed to rem- 
ody judicial denials of fullness of 
zoning power and to regulate its use 
30 as to accommodate essential com- 
mon and individual rights in fuldll- 
ment of zoning prlnciple. 

N.J.—Roselle v. Wright, 122 A.2d 506, 
21 N.J. 400. 

(2) Constitutional provision au¬ 
thorizing the legislature to enact 
general laws under which municipal¬ 
ities may adopt zoning ordinances 
was designed to reafflrm and deflne 
the basic sovereign power and to 
bring its operation withln certain 
definite standards and principies in 
keeping with its essental nature. 

N.J,—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A-2d 
607, 9 N.J. 406. 

OoBfonaiiy to oonstitutlott 
Where power is conferred by a 
constitutional provision, the statute 
must conform thereto. 

N.J.—^Duffcon Concrete Products ▼. 
Borough of Cresskill, 58 A.2d 164, 
137 N.J.Law 81, reversed on other 
grounds 64 A.2d 347, X N-J. 509, 9 
A.LJt.2d 678. 

Broad dteoretloa gtvem to legtela- 
ture by constitutional power. 

N.J,—Thomton v. Village of Ridge- 
wood, 111 A.M 899^ 17 N.J. 499. 
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ing powcr to counties,^^ and they have been up- 
held as against the objection that they were vio- 
lative of the federal^^ or state^» constitution. A 
constitutionai provision authorizing the legislature 
to grant to certain cities the authority to pass zon- 
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ing ordinances does not atithorize the grant of such 
power to the goveming authorities of a county.^® 

The state, in delegating zoning power to a munici- 
pality, may determine the extent of the power grant- 
ed,®® prescribe the terms and conditions under which. 


poUec power «et fortb in constittu 
tional antborization 
Zoning POwer of municipaUties 
rnsts not merely on the police power 
of the state, but on the police power 
ts set forth in express constitution¬ 
ai authorization to the legislature to 
«*n«ct statutes givlng municipaUties 
the power to enact zoning ordinances. 

j .^pjgcher V. Bedminster Tp., 93 
" A.2d 378, 11 N.J. 194. 
jlcaodxneat not conmtitnting new 
grant of power 

The 1927 Amendment to 1844 Con- 
atitution, authorizing legislature to 
enact general laws under which mu- 
nicipalities may adopt zoning ordi¬ 
nances in exercise of state*8 police 
power, did not constitute new grant 
of power previously beyond legisla- 
ture*s domain, and neither such 
cmendment nor similar provision of 
1947 constitution invoked any resid¬ 
uum of soverelgn power, apart from 
police power, for enlargement of 
general logislative function lald 
down in organic law. 

N.J.—Roselle v. Wright, 122 A.2d 
C96, 21 N.J. 400. 

56; Ga.—Birdsey v. Wesleyan Col- 
lege, 87 S.B,2d 378, 211 Ga. 583. 

57- Ga.—^Humthlett v. Reeves, 86 S. 

K2d 25, 211 Ga. 210. 

Ble.—Bolduc v. Pinkham, 88 A,2d 817, 
148 Me. 17. 

llass.—Spector v. Milton Bldg. In¬ 
spector, 146 N.E. 265, 250 Mass. 63 
—liowell BIdg. Inspector v. Stok- 
losa, 146 N.E. 262, 250 Mass. 52. 
53. Ga.—Orr v, Hapeville Realty 
Co., 94 S.E.2d 682, 212 Ga. 649— 
Humthlett v. Reeves, 85 S.E.2d 25, 
211 Ga. 210. 

Me.—^Bolduc v. Pinkham, 88 A.2d 817, 
148 Me. 17. 

Mass.—Opinion of the Justices, 78 N. 

E.2d 881, 321 Mass. 759. 

Amandinent; single snhjact in title 
Where zoning law amendment en- 
larged class of plaintiffs who might 
bring actions and increased allow- 
able costs in those actions, fact that 
amendatory act was entltled an act 
to amend specified act satisfied con- 
«titutional requirement that amend- 
ments embrace not more than one 
subject and that subject be men- 
tkmed in title. 

111-—^Pasfleld V. Donovan, 131 N.lL2d 
694. 7 in.2d 563. 

Single «nbjeot matter; snbjeot limit- 
edto title 

Statute to create and establish 
couttty planning commlssion and 
board of zoning appeals does not vio¬ 
late oeastitutional provision that no 


law shall pass which refers to more 
than one subject matter or contains 
matter different from what is ex- 
pressed in title thereof. 

Ga.—^Klrkpatrick v. Candler, 53 S.E. 

2d 889, 205 Ga. 449. 

General or spedal law 

(1) Amendment of general law, au¬ 
thorizing enactment of munlcipal 
zoning and planning ordinances and 
regulations, ia not a special law for 
which provision has been made by 
an existing general law, in violation 
of constitution, although amendment 
applies only to municipaUties having 
a population of more than three hun- 
dred thousand according to 1950 or 
any future United States census, 
since such classiffcation on the basis 
of population is reasonably germane 
to the subject matter of legislation, 
and classification is left open to let I 
in any municlpality which by a fu¬ 
ture census may have the stipulated 
population. 

Ga.—Orr v. Hapeville Realty Invest- 
ments, 85 S.E.2d 20, 211 Ga. 235. 

<2) Act conferring on the county 
commissioner of Cobb County author¬ 
ity to zone property outside incorpo- 
rated cities of the county is not un- 
constitutional for violation of the 
provision that no special law shall be 
enacted in any case for which provi¬ 
sion has been made by an existing 
general law, and provision requiring 
that tribunals for the transaction of 
county matters shall be uniform 
throughout the state and of the same 
jurisdiction and remedies, or on the 
ground that there is an existing gen¬ 
eral law wlth respect to zoning and 
because the law permits Cobb County 
to have a particular system different 
from other systems of zoning 
throughout the state. 

Ga.—^Humthlett v. Reeves, 85 S.E.2d 
25. 211 Ga. 210. 

<3) Public Service Commlssion 
Law has nothing to do with zoning, 
so that statutory authority given 
Baltimore County commissioners to 
adopt comprehensive plan of zoning 
regulations is not unconstitutional as 
applled to electric power company 
as being a special law for which pro- 
I Vision has been znade by general 
laws. 

Md.—Kahl v. Consolidated Gas, Elee. 
Light & Power Co. of Baltimore, 60 
A.2d 764, 191 Md. 249. 

69. Ga.T—Glynn County Com^rs v. 
Cate, 187 S.E. 636. 183 Ga. 111. 

66. U.S.—Proffett v. Valley VIew 
Village, U.C.Ohio, 123 F.Supp. 339. 
reversed on other grounds, CLA.. 


Valley View VUlage v. Proffett- 
221 F.2d 412. 

Ga.—^Barton v. Hardin, 48 S.E.2d 882, 
204 Ga. 108. 

Mass.—Leahy v. Inspector of Build- 
ings of City of New Bedford, 31 N. 
E.2d 436, 30$ Mass. 128. 

N.J.—N. T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Edge, 69 A.2d 767, 6 N.J.Super. 
495. 

N.Y.—Levltt V. Incorporated VUlage 
of Sands Point, 148 N.T.S.2d 798, 
3 Misc.2d 92. modifted on other 
grounds 152 N.T.S.2d 711, 2 A.D. 
2d 688, reargument and appeal de- 
nied 154 N.Y.S.2d 842. 2 A.D.2d 
781. 

“Zoning authorities can only exer- 
cise such power as has been validly 
conferred upon them by the General 
Assembly." 

Conn.—Eden v. Town Plan and Zon¬ 
ing Commlssion of Town of Bloom- 
field, 89 A.2d 746, 748, 139 Conzv. 
59. 

Single tjrpe of use regnlatiou 
Legislature can limlt zoning an- 
thority conferred on local legislative 
body to one type of use regrulation, 
leaving open other areas in which 
business or industrlal uses are un- 
regulated. 

Md.—^Anne Arundel County Com’rs v. 
WcLTd, 46 A.2d 684, 186 Md. 330, 166 
A.L.R. 816. 

Temporary or inftexim soning ozdl- 

(1) Zoning provisione of statute 
do not carry with them Implied or 
inherent power authorizing clty to 
pass an interim zoning ordinance. 
Pa.—^KUine v. City of Harrisburg, 68 

A.2d 182. 362 Pa. 438. 

(2) Legislature has never author- 
ized temporary zoning ordinances 
which prevent a property use from 
becoming a nonconformlng use whlle 
the property is in flight from one mu- 
nicipality to another. 

Pa.—^Appeal of Rich St Co., 84 Pa. 
Dist St Co. 893, 101 Pittsb.L6g.J. 
86 . 

(3) Valldlty of temporary or emer- 
gency ordinance see infra §§ 18, 19. 

I Churbh or simllST purpose 
i Statute provldlng that no bylaw or 
ordinance which prohibits or limits 
the use of land for any church or 
other religlous purpose, or which 
prohibits or limits the use «f laud 
for any religlous, sectarian, er de- 
nominational educatlonal purpose 
shall be valid, was intended to der 
prive munioipalities of aU '1^ 

llmit the use of iand for 
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it may be cxerciscd,®! as by requiring the consent of 
the majority of the people where the law is to op¬ 
erate,®- or desigpnate the manncr in, or the method 
by, which zoning shati be accomplished.®^ Where a 
permissive statute authorizes cities to establish 
building zoncs, it is not furthcr required, to permit 
action by the city, that its charter be amcnded.®* 


A statute dcsignating the violation of a zoning ordi- 
nance as a nuisance has been hcld not invalid.®® 

It has been held that statutes conferring on the 
municipal corporations the power to enact zoning 
regulations should be liberally construed®® and that 
they should be interpreted in keeping with their 
evident reason and spirit.®" 


other religious purposes or for re- 
ligious. sectarian or denominational 
educational purposes, and applicd 
both prospectively and retroactively. 
Mass.—^Attorney General v. Inhabl- 
tants of Town of Dover, 100 N.E. 
2d 1, 327 Mass. 601. 

Vanos as ‘‘atmctnrs’* 

Statute providing that township 
board of trustees may regulate use 
of land with reference to buildtngs 
and other structures contempiates 
that ereotion of fences can be con- 
trolled by a zoning resolution adopt- 
ed by a township; a fenee is a 
“structure” within such statute. 

Ohio.—State v. Zumpano, App., 146 
N.B.2d 871. 

Area subject to zoning 

(1) In statute deflning municipal 
area which may be zoned by city as 
surrounding territory which “bears 
relation to planning and zoning of 
City/' quoted phrase means territory 
which ia so situated as to have bear- 
ing on planning and zoning scheme 
for City, and a remote, abstract rela¬ 
tion to economic. commercial or so- 
cial interest of city is not enough. 
Ky.—^American Sign Corp. v. Fowler, 

276 S.W.2d 651. 

(2) Since a city of the fourth class 
has no power to annex land outside 
City limits in another county than 
that in which city is located, use of 
such land is not so reasonably relat- 
ed to clty's development as to fall 
within purposes of statutes authoriz- 
ing such cities to regulate and re- 
strict use and type of bulldings and 
requiring city planning commission 
to adopt raaster plan for physical de¬ 
velopment of City and municipal 
area, deflned as surrounding territory 
bearlng relation to city planning and 
zoning. 

Ky.—Smeltzer v. Messer, 225 S.W.2d 
26, 311 Ky. 692. 

Xdeal appeamtoe of mimloipality; 
iaflaMoa of revenue 
It is not within the scope of the 
act enabllng cities and towns to en¬ 
act zoning ordinances, for ordinances 
to be enacted for purpose of assisting 
a municipality to retain or assume a 
general appearance deemed to be 
Ideal, or to inflate its tazable revenue. 
Mass.—122 Main St. Corp. v. City of 
Brockton. 84 N.E.2d 13, 823 Mass. 
846, 8 A.L.R.2d 955. 

^ lowa.—Gannett v. Cook, 61 N.W. 
3d 763« 345 lowa 756. 


Mass.—Leahy v. Inspector of Bulld¬ 
ings of City of New Bedford, 31 
N.E.3d 436, 308 Mass. 128. 

N.C.—Marren v. Gamble, 75 S.E.2d 
880. 237 N.C. 680. 

ElTect of constitetional provisioii 
Statute prescribing certain condi- 
tions for zoning ordinances held not 
void on ground that constitutional 
provision authorizing zoning was 
without any restrictions. 

La.—State ex rei. Holcombe v. City 
of LAke Charles, 144 So. 502, 175 
La. 803. 

Masisr plaa adopted by planning 
eommisston is controHing only as to 
municipal improvements and regula- 
tlon of subdivisions of land. and, un¬ 
der the generai law, it does not con- 
trol the zoning commission in enact- 
ment of zoning regulations. 

Conn.—Levinsky v. Zoning Commis¬ 
sion of City of Bridgeport, 127 A. 
2d 822, 144 Conn. 117. 

Fetltion of property owners 
The act providing that certain 
classes of cities may, and on peti- 
tion of sixty per cent of the property 
owners within a given area of a city 
“shall,” create a restricted residen- 
tial district. Is not unconstitutional 
as a delegat ion of legrislative author- 
ity to private persons, since the leg- 
islation, if any is had, is by the coun- 
cil which is the recognized legislative 
body of the municipal government. 
lowa.—^Des Moines v. Manhattan Oil 
Co., 184 N.W. 823, 188 N.W. 921, 193 
lowa 109$, 23 A.L.R. 1322. 

€3. lowa.—Gannett v, Cook, 61 N.W. 
2d 703, 245 lowa 750. 

eSm Ala.—Chapman v. City of Troy, 
4 So.2d 1, 241 Ala. 637. 

Ky.—City of Somerset v. Weise, 263 
S.W.2d 921. 

Manner of exercising zoning power 
see infra $ IL 

"When the method for exercising 
that power is prescribed by the stat¬ 
ute, such method is the measure of 
. . . [the commis8ion's] power 

to act.” 

Ky.—Louisville & Jelferson County 
Planning & Zoning Commission v. 
Ogden, 210 S.W.2d 771, 773. 807 Ky. 
362. 

Statute gvidiiig zoning p r oo e n s 
Zoning statute would, unless re- 
pealed or amended by legislature or 
by referendum or initiative by peo- 
plew guide zoning proceas of cities 
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and direct means by which it was to 
be accomplishod. 

Utah.—Dewey v. Doxey-Layton Real- 
ty Co., 277 P.2d 805. 3 Utah 2d 1. 
Pnrpose of act authorizing munici- 
palities to enact zoning ordinances is 
to divide the territory within corpo¬ 
rate limits of a city Into business, 
industrial, and residential zones or 
districts and to provide the klnd, 
character, and use of structures and 
improvements that may be made or 
erected therein. 

Ala.—Alabama Alcoholic Beverage 
Control Bd. v. City of Birmingham, 
44 So.2d 593. 253 Ala. 402. 

84. Mich.—^Dawley v. Collingwood, 
218 N.W. 766, 242 Mich. 247. 

65. Me.—Inhabitants of Tork Har- 
bor Village Corporation v. Libby, 
140 A. 383, 126 Me. 537. 

66. N.J.—Schack v. Trimble, 137 A 
2d 22, 48 N.J.Super. 45. 

N.T.—Utica V. Hanna, 195 N.T.S. 225, 
202 App.Div. 610. 

Pa.—In re Gilfillan's Permit, 140 A 
136, 291 Pa. 358. 

Constitutional requirement 
N.J.—Thornton v. Village of Ridge- 
wood, 111 A2d 899, 17 N.J. 499— 
United Advertising Corp. v. Bor- 
ough of Raritan, 93 A.2d 362, 11 N. 
J. 144. 

Fischer v. Bedmlnster Tp., Som¬ 
erset County, 90 A2d 757, 21 N.J. 
Super. 81, afidrmed 93 A.2d 378, 11 
N.J. 194. 

67. N.J.—Lynch v, Borough of 
Hillsdale, 64 A2d 723, 136 N.J.Law 
129, afflrmed 59 A2d 622, 137 N.J. 
Law 280. 

Main purpose of zoning statute is 
to authorize municipality to enact. In 
Public interest and within scope of 
statute, zoning ordinance restricting 
use of realty as particular needs of 
any given municipality may reason¬ 
ably require. 

R.I.—^Buckmlnster v. Zoning Board of 
Review of City of Pawtucket, 33 
A2d 199, 69 R.L 396. 

AUoities 

Statute authorizing establishment 
of building zones in cities held to 
enlarge powers of ali cities. 

Mich.—^Dawley v. Collingwood, 218 
N.W. 766, 242 Mich. 247. 

Welfars of wlLols city 
State zoning act, which requires 
that City zoning regulations be made 
in accordance with comprehensive 
plan, contempiates that a smaller 
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§ 7 . 


PoKce Power 


zonina refluUtlons are based on, or conatltute an 
•xerelae rf, «he pollee power, and muat find thelr Juatl- 
flcatlon therein. 

Broadly speaking, zoning laws or regulations are 


based on, or constitute an application or exercise of, 
the police power to enact laws for the safety, health, 
morals, convenience, comfort, prosperity, or general 
welfare of the people,®* and they are authorized 


citra governlnsr body. undertailng 
d«al with entire matter of zoning, 
ghall keep in view welfare of whole 


Ala —Chapman v. City of Troy, 4 So. 
2d 1. 241 Ala. 637. 


m, 0 .S.—Valley View Village v. 
Proflfett, aA.OhIo. 221 P.2d 412— 
Oennis v. Village of Tonka Bay. C. 
CA.Minn., 156 P.2d 672—Women*s 
:^nsas City St. Andrew Soc. v. 
Kansas City, Mo., C.C.A.M 0 ., 68 
P.2d 593. 

Proffett V. Valley View Village. 
D.C.Ohio, 123 P.Supp. 339. reversed 
on other grounds, C.A., Valley View 
Village V. Proffett, 221 P.2d 412. 

Ala.— Jefferson County v. City of Blr- 
xnlngbam. 65 So.2d 196, 256 Ala. 
436. 

Cal.—Hurst v. City of Burllngame. 
177 P. 308. 207 C. 134. 

Town of Atherton v. Superior 
Court In and For San Mateo Coun¬ 
ty. App.. 324 P.2d 328—City of La 
Mesa V. Tweed & Gambrell Planing 
MUl. 304 P.2d 803, 146 C.A.2d 762 
—City of Iios Angeles Gage, 274 
P.2d 34. 127 C.A.2d 442. 

Colo.—^Plinn v. Treadwell, 207 P.2d 
967,120 Colo. 117. 

Conn.—^Miller v. Town Planning Com- 
mission of Town of Manchester, 
113 A2d 604, 142 Conn. 265—Pone- 
leit V. Dudas, 106 A.2d 479, 141 
Conn. 413. 

Pia.—Josephson v. Autrey, 96 So.2d 
784—Garvin v, Baker, 59 So.2d 360. 

m.—Trust Co. of Chicago v, City of 
Chicago. 96 N.B.2d 499, 408 111. 91 
—City of Sprlngfleld v. Vancil, 76 
N.E.2d 471, 398 111. 676—Oflfner 
Electronics v. Gerhardt, 76 N.E.2d 
27, 398 111. 266—2700 Irving Park 
Bldg. Corp. V. City of Chicago, 69 
N.E.2d 827, 395 111. 138—Elhrllch 
V. Village of Wilmette, 197 N.E. 
667, 361 111. 213—Kennedy v. City 
of Evanston, 181 N.E. 312, 348 111. 
426. 

Phillips Petroleum Co. v. City of 
Park Rldge, App., 149 N.B.2d 344. 

Ind.—^Town of Homecrof t v. Macbeth, 
148 N.E.2d 663. 

lowa.—^Brackett v. City of Bes 
Moines, 67 N.W.2d 542, 246 lowa 
249—Gannett ▼, Cook, 61 N.W.2d 
703, 245 lowa 750—^Livlngston v. 
DaTis. 60 N.W.2d 692, 243 lowa 21, 
27 A.Li.R.2d 1237—Granger v. 
Board of Adjustment of City of 
Bes Moines, 44 N.W.2d 899, 241 
lowa 1356. 

Ky,-American SIgn Corp. v. Powler, 
276 S.W.2d 651—^Pried v. Louis- 
▼ille & Jefferson County Planning 
and Zoning Commlssion, 268 S.W. 


2d 466—Bosworth v. City of Lex- 
Ington, 125 S.W.2d 995, 277 Ky. 
90. 

Me.—Toulouse v. Board of Zoning 
Adjustment, 87 A.2d 670, 147 Me. 
387. 

Md.—^American Oil Co. v. Miller, 102 
A.2d 727, 204 Md. 32—Camey v. 
City of Baltfmore. 93 A.2d 74, 201 
Md. 130—^Mayor and City Council 
of Baltimore v. Byrd, 62 A.2d 688, 
191 Md. 632—^Bobres v. Schwartz- 
man, 69 A.2d 684. 191 Md. 19— 
Anne Arundel County Com*rs v. 
Ward, 46 A.2d 684, 186 Md. 330, 
165 A.L.H. 816—Sugar v. North 
Baltimore M. B. Church, 165 A. 703, 
164 Md. 487. 

Mass.—^Bicknell Realty Co. v. Board 
of Appeal of Boston, 116 N.B.2d 
670, 330 Masa. 676—^Bamey & Cas- 
ey Co. V. Town of Milton, 87 N.E. 
2d 9. 324 Mass. 440. 

Mlnn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 205—State 
ex rei. Howard v. Village of Rose- 
vllle, 70 N.W.2d 404, 224 Mlnn. 343 
—Kiges V. City of St. Paul. 62 N. 
W.2d 363, 240 Minn. 522—Gunder- 
son V. Anderson, 251 N.W. 616, 190 
Minn. 246. 

Mo.—Fleming v. Moore Bros. Realty 
Co., 251 S.W.2d 8, 363 Mo. 306— 
Flora Realty & Investment Co. v. 
City of Badue, 246 S.W.2d 771, 326 
Mo. 1026. 

N.J.—V. F. Zahodlakln Engineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, 86 A2d 127, 8 
N.J, 386. 

Van Corp. v. Mayor and Council 
of Borough of Ridgefield, 124 A.2d 
48, 41 N.J.Super. 74—N. T. Hege- 
man Co. v, Mayor and Council of 
Borough of River Edge, 69 A2d 
767, 6 N.J.Super. 495—^Lumund v. 
Board of Adjustment of Borough 
of Rutherford, 69 A.2d 361. 6 N.J. 
Suner. 474, afiarmed 73 A.2d 646, 4 
N.J, 677—Crompton & Co. v. Bor¬ 
ough of Sea Girt, 63 A.2d 834, 1 N. 
J.Super. 607. 

420 Broad Ave. Corp. v. Borough 
of Palisades Park. 61 A.2d 23, 137 
N.J.Law 527—^Tulsa Oil Co. v. Mor- 
ey, 60 A2d 302. 137 N.J.Law 388— 
BufCcon Concrete Products v. Bor¬ 
ough of Cresskill. 68 A.2d 104, 137 
N.J.Law 81, reversed on other 
grounds 64 A.2d 347, 1 N.J. 509, 9 
A.L.R.2d 678, 

lannella v. Piscataway Tp., 61 
A.2d 687, 142 N.J.Bq. 763. 

N.Y.—Baub V. Popkin, 171 N.T.S.Zd 
513, 5 A.B.2d 283. 

People V. Lederle, 132 N.T.S.2d 
698, 206 Misc. 244, ajffirmed 139 N. 
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T.S.2d 915, 285 App.Biv. 974, af- 
firmed 131 N.B.2d 284. 309 N.T. 866 . 

Freitag v. Marsh, 106 N.T.S.2d 
927. transferred, see 116 N.T.S. 2 d 
838, 280 App.Biv. 934—^People v. 
Sudierfl Realty Corp., 101 N.T.S.2d 
792. 

N.C.—Elizabeth City v. Aydlett, 161 
S.E. 78. 201 N.C. 602. 

Ohio.—Cleveland Builders Supply Co. 
V. City of Garfield Heights, 136 N. 
E.2d 105, 102 Ohio App. 69—State 
ex rei. Rosenthal v. City of Bed- 
ford, App., 134 N.B.2d 727—Cur- 
tiss V. City of Cleveland, App., 130 
N.E.2d 342—State ex rei. Geletka 
V. City of Campbell, App., 113 N. 
E.2d 601, appeal dismlssed 106 N. 
B.2d 83, 157 Ohio St. 653—Kilko v. 
City of Cleveland, App., 102 N.E. 
2d 476—Clifton Hilis Realty Co. 

V. City of Cincinnati, 21 N.E.2d 
993, 60 Ohio App. 443. 

Okl.^-State ex rei. Hunzicker v. Pul- 
liam, 37 P.2d 417, 168 Okl. 632, 96 
A.L.R. 1294. 

Pa.—Swade v. Zoning Bd. of Adjust¬ 
ment of Springfleld Tp., 140 A.2d 
597—Appeal of Michener, 115 A.2d 
367, 382 Pa. 401—Kelly v. City of 
Philadelphia, 116 A.2d 238, 382 Pa. 
459—Kline v. City of Harrisburg, 
68 A2d 182, 362 Pa. 438. 

Putney v. Ahington Tp., 108 A 2 d 
134, 176 Pa.Super. 463—Borough of 
Kingston v. Kalanosky, 38 A.2d 
393, 155 Pa.Super. 424. 

McCully V. Borough of Dormont, 
85 Berks Co. 391, 90 Pittsb.Leg.J. 
653—Commonwealth ex rei. Law- 
rence Pk. Tp. v. Helmuth, Quar. 
Sess., 33 Erie Co. 91, 41 Mun.L.R. 
248. 

R.I.—^Rohinson v. Town Council of 
Narragansett, 199 A. 808, 60 R.L 
422. 

Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371— 
Bavidson County v. Rogers, 198 S. 

W. 2d 812, 184 Tenn. 327. 

Tex.—City of Corpus Christi v. Allen, 
254 S.W.2d 769, 162 Tex. 137. 

Niday V. City of Bellalre, Civ. 
App., 261 S.W.2d 747—Fort Worth 
& B. C. Ry. Co. V. Ammons, Civ. 
App., 216 S.W.2d 407, refused no 
reversible error—^Edge v. City of 
Bellalre, ClvA.pp., 200 S.W.2d 224, 
error refused. 

Wis.—State ex rei. Saveland Park 
Holding Corp. v. Wieland, 69 N.W. 
2d 217, 269 Wis. 262, certiorari de- 
nied 76 S.Ct. 81, 360 U.S. 841, 100 
L.Bd. 750. 

43 CJ. p 230 note 74 [b]. 

**Zoning Is inherent in the police 
power.** 
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only under such powcr.^® In othcr wonls, zoning j for the public weifare or in the public interest,"'' 
laws and rcgulations find, or must find, their jiistifi- | or miist be jiistifiod by the fact that they have som» 
cation in some aspcct of the poHcc power asserted * tcnduncy to promote the public health, public safety 


Cal,—^People v. Johnson, 2T7 P.2d 
45, 40, 129 C.A,£d 1, 

Aspaot of pollet powtr 

Fla.—^Hartnett v. Austm, 09 So.2il 

86 . 

OompvthtBSlTo soBlnir han lon^ 
been establiahf^d as being: a le^itU 
mate ^xercise of the polico power. 
Cal.—Bcverly Oil Co. v, City of Los 
Angelps, 251 P.2d 863. 40 0.2d 352. 

Biffhts of iadivldnalf 

<1) Zonins is excrclre of polloe 
power whlch takes aw.iy. for public 
S’Ood. some rights of indi vidua Is to 
use thelr property ns they please 
whlfe ffivingr them rights to restrlct 
Injurlous uses of others* property. 
Md.—Mayor and City Council of Bal- 
timoPG V. Byrd, 62 A.2d 5S8. 191 
Md. 632. 

(2) Hight whlch every property 
owner has to use his property in his 
own way and for his own purposes ia 
always subject to exercise of police 
power by city In the enactment of 
zoning ordlnances. 

IU.—^Ronda Realty Gorp. v. Lawton, 
111 N.E.2d 310. 414 111. 313. 

SiTlsloii of p r ope r ty hy salee 
Ibren an actiial divislon or eub- 
dlvision of property by reason of 
sales thereof would not place It be> 
yond the authority of a City to regu¬ 
late under zoning ordinance acting 
under the police power, provided such 
could ba done without undue private 
hardahip or iose, measurtd In rela- 
tion to the public benefit of such reg- 
ulation. 

Tex.—Caruthers ▼. Board of Adjust- 
ment of City of Bunker Hiil Vil- 
lage, CiT.App.. 290 S.W.2d 340. 

Ohlo.—City of Mlaxnisburg ▼. 
Clayman. App.. 37 N.E.2d 94. 

Fa.—^In re Zoning Bd.. Herxnan Ap- 
peal, Oom.Pl.. 26 Leh.If.J. 362. 
Tex.—City of Sherman v. Simras. 183 
&W.2d 415. 143 Tex. 115—ElUs v. 
City of West Universlty Place. 175 
S.W.2d 396. 141 Tex. 608. 

Nlday v. City of Bellaira, Clv. 
App.. 251 S.W.2d 747, 

TOb UAl—State of Washington ex 
rdl. Seattle Tltle Trust Co. v. Ro- 
berge, Wash.. 49 S.Ct. 50, 278 U.S. 
116. 78 IM. 210—Vlllage of Suc- 
lid. Ohlo ▼. Ambler Bealty Co.. 
Ohki. 4T S.Ct 114. 272 U.S. 365, 71 
L^Ed. 301. 64 A.LwR. 1016. 

WensD*8 Kanass City St. An- 
dr«w Soo. V. Kansas City, Ma> D. 
CXe., 54 F.3d 1971, reversed on 
«tlMr giottnds^ CCA., 56 F.2d 593 
—American Wood Products Ca v. 
City of Xinneapoliaw D.CJflnn.. 21 
F.3d 440. affirmed, CCLA., 85 F.2d 
657 . 


Ruhen v. City of Pittsburgh. D.C. 
Pa.. 112 F.Supp. T87. 

Al.n.—Walla v. City of Gunt#>rsville. 
45 So.2d 46S. 25.3 Ala. L.eary 

V. Adams, 147 So. 391, 226 Ala. 
472. 

Colo.—Hedgcock v. People, 13 P.2d 
261. 91 Colo. 155. 

Conn.—Lnrdship Park Ass*n v. Board 
of Zoning Appeals of Town of 
Stratford, 73 A.2d .379, 1.37 Conn. 
SI—Ltcvine v. Bcird of AdjUi^tment 
of City of X^-w Britain, 7 A.2d 222, 
123 Conn. 478. 

Fla.—State v. Du Bose, 128 So. 4. 99 
Pia. 812. 

111.—People ex rei. Schimpff v. Xor- 
vell, 13 X.E.2d 960. 368 III. 325. 
Ind.—Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of 
Jehovah's Witnesses, 117 X'.E.2d 
115. 233 Ind. 83. 

La.—MoCauley v. Albcrt E. Briede & 
Son, 90 So.2d 78. 231 La. 36. 

Md.—^Dobres v. Schwartzman. 59 A. 
2d 684, 191 Md. 19. 

Mass.—Caires v. Building Com*r of 
Hlngham. 83 N.E.2d 550, 323 Mass. 
689. 

Mich.—Hitchman v. Oakland Tp., 45 
K.W.2d 306, 329 Mich. 331. 

N.J.—Schmldt V. Board of Adjust- 
ment of City of Newark, 88 A.2d 
607. 9 N.J. 405. 

Marie’s Launderette v. City of 
Kewark. 118 A.2d 190, 35 N.J.Su- 
per. 94—Sieber v. LAawe. 109 A. 
2d 470. 33 N-J,Super. 115. 

DeMott Homes at Salem v. Mar- 
gate City. 56 A.2d 423, 136 N.J. 
Liaw 330, affirmed 57 A.2d 388, 136 
N.J.Law 639—^United Advertising 
Corp. V. Board of Adjustment of 
Maplewood Tp.. 56 A.2d 406, 136 
N.J.Iiaw 336—Piaget-Bel Corp. v. 
Kuiik, 45 A.2d 125, 138 N.J.Law 
485. petltions denied 46 A.2d 379. 
134 N.J.LAW 147—Brandon v. 
Board of Com’rs of Town of Mont- 
dair. 11 A.3d 304, 124 NJT.Law 135, 
affirmed 16 A.2d 598, 125 NJr.Law 
367. 

N.T.—Concordia Collegiate Institute 
V, MUIer, 93 N.B.2d 632, 801 N.T. 
180. 21 A.L.R.2d 644—Dowsey v. 
Vlllage of Kensington, 177 N.B. 
427. 257 N.T. 221, 86 A.LtR. 642. 

Consolidated Edison Co. of N. T. 
T- VUlage of Briareliff Manor, 144 
N.T.S.3d 379, 203 MIsc. 295—3?>ee- 
mao V. City of Tonkers, 129 N.T.S. 
id 703. 305 Misc. 947—Bove v. 
Donnear-Hanna Coke Corporation, 
254 N.T.S. 403, 142 Misc. 339, af- 
llrmed 258 N*T.8. 229. 336 App. 
Div. 37. zBotion denied 358 N.Y.S, 
1076. 236 App,I>iv. 775. 

People V. Calvar Corp,, 69 N.T. 
S.3d 372. affirmed 36 N.E.2d 644, 
286 N.T. 419, 136 A-UB. 1376. 
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N.C.—^Vance S. Harrington A Co. \ 
Renner, 72 S.E.2d 838, 236 N.C. 321. 
Ohio.—Cassell v. Lexington Tp. Bd 
of Zoning Appeals, 127 N.E.2d 11 
163 Ohio St. C40. 

Kessler v. Smith. 142 N.E.2d 231 
104 Ohio App. 213, appeal dismisji- 
ed Smith v. Village of Glenwlllow 
146 X.E.2d 308, 167 Ohio St. $lJ 
State ex rei. Euverard v. Mlller 
129 N.E.2d 209. 98 Ohio App. 283--^ 
State ex rei. Kangesser Co. v. Vil¬ 
lage of Beachwood, App., 128 N.E. 
2d 127—Cleveland Trust Co. v. Vil¬ 
lage of Brooklyn, 110 N.E.2d 440. 
92 Ohlo App. 351, appeal dismissed 
108 N.E.2d 679, 158 Ohio St. 258— 
State ex rei. Cook v. Tur:?eon, App. 
77 X.E.2d 2S3—State v. Woodworth! 
169 N.E. 713, 33 Ohlo App. 406. 
Tenn.—City of Knoxvllle v. Brown. 

260 S.\V.2d 264. 195 Tenn. 501. 
Tex.—Lamkin v. City of Bellaire. 
Civ.App., 308 S.Al .2d 70—Ki^ongrega.- 
tion Committeo, North Fort Worth 
Congregation. Jehovah*s Witnesses 

V. City Council of Haltom City. 
Civ.App., 287 S.W.2d 700—Fort 
Worth & D. C. Ry. Co. v. Ammone. 
Civ.App., 215 S.W.2d 407—Simms v. 
City of Sherman, Civ.App., 181 ,9. 

W. 2d 100, affirmed 183 S.W.2d 415. 
143 Tex. 115. 

Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 358. 

W.Va.—Carter v. City of Blueflcld. 

64 S.B.2d 747. 132 W.Va. 881. 
Wis.—State ex rei. Wisconsin Lu- 
theran High School Conference v. 
Sinar, 65 N.W.2d 43, 267 Wis. 91. 
appeal dlsmissed State of Wis. ex 
rei. Wisconsin Lutheran High 
School Conference v. Sirar, 75 S.Ct. 
604, 349 U.S. 913, 99 L.Ed. 1248. 
Loss to property owncrs as justified 
by exercise of police power see In¬ 
fra 5 37. 

Soniug fiwdg Its warro&t in police 
power. 

Conn.—^Del Buono v. Board of Zoning 
Appeals of Town of Stratford. 124 
A.2d 915, 143 Conn. 673. 

Town crdiiuuice 

N.T.—^People v. Calvar Corp., 69 N. 
T.S.2d 272, affirmed 36 N.E.2d 644, 
386 N.T. 419. 136 A.L.R. 1376. 

Oonservatlon of property vulnes at 
objective 

Conservation of property values it 
not by itself a proper sole objective 
for exercise of police power by town- 
ship to zone partlcular areas for 
construction of resldences of partiou- 
lar siza 

Mich.—Ellzabeth Lake Estates v. 
Waterford Tp., 26 N.W.2d 788, 317 
Mich. 369. 
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or public welfare,’^ or, as otherwise expressed, must | have a direct, substantial, or reasonable relation 


•n U8 —Geneva Inv. Co. v. City of 
at Louis, C.C.A.MO.. 87 P.2d 83. 
certiorari denied 57 S.Ct. 795, 801 
r.S. 692. 81 Lr.Ed. 1348. 

Ark-City of Eittle Rock v. Sun 
BuiWing & Developing Co., 134 S. 
\V.2d 582, 199 Ark. 333. 

Cal —Ex parte Angelus, 150 P.2d 908, 
65 C.A.2d 441—Bx parte Ruppe, 252 
P. 746, 80 C.A. 629. 

Conn.— Strain v. Mims, 193 A. 764, 
123 Conn. 275. 

nri—papaioanu v. Commissioners of 
Rehoboth, 20 A.2d 447, 25 Del.Ch. 
327. 

III I-Quillci V. Village of Mount Pros- 
pe^t, 78 N.B.2d 240, 399 111. 418— 
City of Sprlngfield v. Vancil, 76 
N.E.2d 471, 398 111. 575—2700 Irv- 
ing Park Bldg. Corp. v. City of Chl- 
cago. 69 N.E.2d 827, 395 111. 138— 
Anderman v. City of Chlcago, 40 N. 
E.2d 51, 379 111. 236—Vlllage of La 
Grange v. Leltch, 35 N.E.2d 346, 
377 111. 99—State Bank & Trust 
Co. V. Village of Wllmette. 193 N. 
E. 131, 358 111. 311, 96 A.L.R. 1327. 

City of Springfleld v. Kable, 29 N. 
R2d 675, 306 Ill.App. 616. 

K>'.—Selligman v. Von Allmen Bros., 
179 S.W.2d 207. 297 Ky. 121—City 
of Louisville v. Koenlg, 162 S.W.2d 
19, 290 Ky. 562, 140 A.L.R. 1369. 

Md.— Mayor and City Councll of Bal- 
timore v. Byrd, 62 AL.2d 588, 191 
Md. 632. 

Maas.—Caires v. Bullding Com'r of 
Hingham, 83 N.B.2d 550, 323 Mass. 
589—City of Pittsfield v, Oleksak. 
47 N.E,2d 930, 313 Mass. 653— 
Leahy v. Inspector of Bulldlngs of 
City of New Bodford, 31 N.E.2d 
436, 308 Mass. 128—Wilbur v. City 
of Newton, 18 N.B.2d 365, 302 Mass. 
38. 

Mich.—^Frischkom Const. Co. v. Lam- 
bert, 24 N.W.2d 209, 316 Mich. 666. 

Mo.—City of Richmond Heights v. 
Richmond Heights Memorial Post 
Eenev. Ass'n, 213 S.W.2d 479, 358 
Mo. 70. 

Neb.—City of Omaha v. Glissmann, 
39 N.W.2d 828, 151 Neb. 896, appeal 
dismlssed 70 S.Ct. 1002, 339 XT.S. 
960, 94 Li.Ed. 1370, rehearing de¬ 
nied 71 S.Ct. 15, 340 U.S. 847, 96 L. 
Ed. 621—Cassel Realty Co. v. City 
of Omaha, 14 N.W,2d 600, 144 Neb. 
753. 

N.J.—Oliva v. City of Garfield, 62 A. 
2d 673, 1 N.J. 184. 

420 Broad Ave. Corp. v. Bor- 
ough of Palisades Park, 61 A.2d 
23. 137 N.J.L.aw 627—DeMott 

Homes at Salem v. Margate City, 
56 A2d 423, 136 N.J.Law 330, af- 
ftrxned 57 A.2d 388, 136 N.J.Law 
369—Crow v. Town of Westflleld. 
« A2d 403, 136 N.J.Law 168— 
Jersey Triangle Corpomtion v. 
Boc^d of Adjustment of Jersey 
City, 21 A.2d 845, 127 N.J.Iiaw 194. 


N.Y.—440 East 102nd Street Corpo¬ 
ration V. Murdock, 34 N.E.2d 329, 
285 N.Y. 298. 

City of Rochester v. Olcott, 16 N. 
Y.S.2d 256, 173 Misc. 87—City of 
Olean v. Conkling, 283 N.Y.S. 66, 
167 Misc. 63—^Fox Meadow Estates 
V. Livingston. 242 N.Y.S. 86, 137 
Misc. 22, reversed on other grounds 
252 N.Y.S. 178, 233 App.Div. 250, 
afflrmed Pox Meadow Estates v. 
Culley, 185 N.E. 714, 261 N.Y. 506. 

Alexander*s Department Stores 
V. Murdock, 87 N.Y.S.2d 319—City 
of Little Falis v. Pisk, 24 N.Y.S.2d 
460. 

Ohio.—State ex rei. Synod of Ohio of 
United Lutheran Church in Amer¬ 
ica V. Joseph, 39 N.E.2d 515, 139 
Ohio St. 229, 138 A.L.R. 1274. 

Miesz V. Village of Mayfleld 
Heights. 111 NJE3.2d 20, 92 Ohio 
App. 471—State ex reL Gaddis v. 
City of Oakwood, App., 49 N.B.2d 
956. 

City of Cincinnati v. Struble, 29 
Ohio N.P.,N.S., 104. 

Pa.—^Borough of Prospect Park v. 
McClaskey. 30 A.2d 179, 161 Pa. 
Super. 467—Miller v. Seaman, 8 A. 
2d 416, 137 Pa.Super. 24. 

Appeal of University of Penn- 
sylvania, Com.Pl., 29 Del.Co. 322— 
Binder v. Pottstown Borough, Com. 
Pl., 71 Montg.Co. 237, 47 Mun.L.R. 
39. 

Tex.—City of Dallaa v. Meserole, Civ. 
App., 165 S.W.2d 1019, error re- 
fused. 

43 CJ, p 336 note 76. 

*Zoning is in its essential policy 
and purpose a component of the re- 
serve element of sovereignty denom- 
inated the police power, the sovereign 
right 60 to order the afCairs of the 
people as to serve the common social 
and economic needs, the principle 
that brought them together in civil- 
ized society for thelr mutual advan- 
tage and welfare, to which all prop- 
erty is subject.*’ 

N.J.—^Rockhill V.- - Chesterfleld Tp., 
Burlington County, 128 A.2d 473, 
477, 23 N.J. 117. 

«aeneral welfaze” 

(1) Under statute granting power 
to zone to cities for purpose of pro- 
moting the health, safety, morals, or 
“genera! welfare” of the community, 
Quoted phrase includes considera- 
tions of public convenience and gen- 
eral prosperity, but means adopted 
to promote such ends must bear a 
reasonable relation to the dedared 
purpose. 

Wis.—State ex rei. Wlsconsin Lu¬ 
theran High School Conference v. 
Sinar, 65 N.W.2d 48, 267 Wis. 91, 
appeal dismissed State of Wis, ex 
, reL Wlsconsin Lutheran High 
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School Conference v. Sinar, 75 S.Ct. 

604, 349 U.S. 913, 99 L.Ed. 1248. 

(2) Wlthln statute authorizing 
townships to enact zoning ordlnances 
to promote, inter alia, “the general 
welfare,** quoted phrase refers to 
community benefit in the sense of 
convenience and comfort, and does 
not include the power to zone or re- 
zone for increaaed tax revenue. 

Pa.—^Putney v. Abington Tp., 108 A. 

2d 134, 176 Pa.Super. 463. 


Only JnstiflcatloiL 

Constitutionally, the only justiflca- 
tion for the restrictlons imposed on 
the use of private property by zon¬ 
ing ordlnances is the protection of 
public health, safety, or morals. 

Md.—Landay v. MacWllUams, 196 A. 
293. 173 Md. 460, 114 A.L.R. 984. 

Sonsing shortage dld not justify 
a Judgment voiding for ali time ap- 
plicability to plaintiflCs* property of 
zoning ordlnances prohibitlng use of 
plalntilfs* property for other than a 
single famlly dwelling. 

Cal.—Donovan v. City of Santa Mon- 
ica. 199 P.2d 51, 88 aA.2d 386. 

Clasaiflcatlon. of property for town 
zoning purposes must bear some re¬ 
lation to promotion of health, safety, 
morals, and general welfare of town. 
N.Y.—^Huntley Estates, Inc. v. Town 
of Bastchester, 121 N,Y.S.2d 504, 
modified on other grounds 131 N.Y. 
S,2d 678, 283 App.Dlv. 1090. 

Oo&stitational gnuit of power to en,- 
aot geoAxal laws 

In exercise of police power for 
zoning purposes, legislative action is 
contained by constitutlonal grant of 
power to enact general laws under 
which municipalities may adopt zon¬ 
ing ordlnances, so as to require zon¬ 
ing by districts according to charac¬ 
ter of lands and structures and thelr 
peculiar suitability for particular 
uses to serve general welfare in giv- 
en areas of police action, and unl- 
formity and equality of use within 
each division wlthout invidlous dis- 
tinctions and discriminations not 
concemed with public purpose right- 
ly in view. 

—^Roselle V. Wright, 122 A.2d 
606, 21 N.J. 400. 

Bnildlng of chnrches is subject to 
such reasonable regulatlons as may 
be necessary to promote public 
health. safety, morals, or general 
welfare. 

Ind.—^Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of Je- 
hovah*s Witnesses, 117 N,B.2d 115, 
233 Ind. 83. 

Tex.—Congregation Commi tfffe, 
North Fort Worth Copgrqgattc^ 
Jehovah*s Witnesses v. City Conn- 
cil of Haltom cttr. tS* 

S.\7.2a 700. ■ 
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thcrcto,72 or to the police powcrJ^ 

Zoning regulations, although operating locally, 
are referable to thc police power of the state, and 


are dcrivcd therefrom.^^ A zoning ordinance is an 
exprcssion or exercise of the police power by local 
governmentso, the right, or power, to cnact, or 


72. U.S.—Nectow v. City of Cam- 
brldge, Mass., 48 S.Ct 447, 277 U.S. 
183, 72 L..E€l. 842. 

Women’8 Kansas City St. An- 
drew Soc. v. Kansas City. Mo., C.C. 
A.Mo.. 58 P.2d 5$3. 

Ala.—Marshall v. City of Mobile, 35 
So.2d 553, 250 Ala. e4«--L.eary v. 
Adam.s 147 So. 391, 226 Ala. 472. 

Conn.—Lordship Park Asa’n v. Board 
of Zoning Appeals of Town of 
Stratford, 75 A,2d 379, 137 Conn. 
84. 

D.C.—^Dorsey v. Gotwals, 57 P.2d 407, 
€1 App.D.C. 41—Bugher v. Gott- 
wals, 54 P.2d 451, 60 App.D.C. 340. 

Fla.—State ex rei. S. A. Lynch Corp. 
V. Danner, 33 So.2d 45, 159 Fla. 874 
—^Porde V. City of Miami Beach, 1 
So.2d 642, 146 Fla. 676. 

111.—Klnney v. City of Jollet, 103 
N.E.2d 473. 411 HI. 289—Du Page 
County V. Henderson, 83 N.E.2d 720, 
402 111. 179—^People ex rei. Joseph 
Lumber Co. v. City of Chicago, 83 
N.E.2d 592, 402 111. 321—QuilicI v. 
Village of Mount Prospect, 78 X.E. 
2d 240, 399 111. 418—Offner Elec¬ 
tronics V. Gerhardt, 76 N.E.2d 27, 
398 111. 265—Zadworny v. City of 
Chicago, 44 N.E.2d 426. 380 III. 470 
—Village of La Grange v. Leltch, 
35 N.£.2d 346, 377 111. 99—Harmon 
T. City of Peoria, 27 N,B.2d 625, 373 
IU. 694—Taylor v. Village of Glen- 
coe, 25 N,E.2d 62, 372 IU. 607— 
Catholic Bishop of Chicago v. Kln- 
gery, 20 N.E.2d 583, 371 111. 257— 
People ex rei. Kirby ▼. City of 
Rockford, 2 N.E.2d 842, 363 IU. 531 
—^Heschke v. Village of Winnetka, 
2 N.E.2d 718, 363 111. 478, certiorari 
denied Village of Winnetka v. 
Reschke^ 57 S.Ct. 110, 299 U.S. 585, 
81 L.Ed. 431 and Village of Winnet¬ 
ka V. Erickson. 57 S.Ct. 110, 299 U. 
S. 585, 81 L.Ed. 431—Merrill v. City 
of Wheaton, 190 N.E. 918, 356 111. 
467. 

CBrien v. City of Chicago, 106 
N.E.2d 917, 847 Ill.App. 45. 

Mleh.—Fass t. City of Hlghland 
Park, 32 N.W.2d 376, 321 Mich. 156. 

Mo.—^Downing v. City of Joplin, 312 
S.W.2d 81. 

Mont.—^Freeman ▼. Board of Adjust- 
ment of City of Great Falis, 34 P. 
2d 534, 97 Mont 342. 

—^Delawanna Iron de Metal Co. v. 
Albrecht 88 A.2d 616, 9 N.J. 424. 

Grant v. Board of Adjustment of 
Borongh of Haddon Heights, 45 
A.2d 184, 133 N.J.l4iw 518—Frank 
J. Durkin Lumber Co. v. Fitxsim- 
xnons, 147 A. 565, 106 X.J.Law 183. 

K.T.—Concordia Collegiate Institute 
▼. ICUler, 93 N.E.2d 632, 301 N.Y. 
18». 21 A.L.R.2d 544. 

Or.—^Ludgate t. Somerville, 266 P. 
1043, 121 Or. 643, 54 AX.R. 837. ] 


Pa.—Jordan v. Township of Lower 
Merion, Com.Pl., 34 Pa.Dist. & Co. 
651, 65 Montg.Co. 20—^Appeal of 
Alloy Metal Wire Co., Com.Pl., 29 
Del.Oo. 488. 

Wis.—State ex rei. Wisconsin Lu- 
theran High School Conference v. 
Sinar, 65 N’.W.2d 43, 267 Wis. 91, 
appeal dismissed State of Wis. ex 
rei. Wisconsin Lutheran High 
School Conference v. Sinar, 75 S.Ct. 
604, 349 U.S. 913, 99 L.Ed. 1248. 

Sonlng must be reasonably neoes- 

sary and related to Health, safety, 
morals, or general welfare of com- I 
munity. 

Cal.—People v. Hawley, 279 P. 136. 
207 C. 395. 

73. La.—State ex rei. Dema Realty 
Co. V. Jacoby, 123 So. 314, 16S La. 
752. 

74. U.S.—Proifett v. Valley View 
Village, D.aOhlo, 123 F.Supp. 339, 
reversed on other grounds, C.A., 
Valley View Village v. Proffett, 
221 F.2d 412. 

AJa.—^Johnson v. City of Huntsville, 
29 So.2d 342, 249 Ala. 36. 

Conn.—Bartram v. Zoning Commis- 
sion of City of Bridgeport, 68 A. 
2d 308, 136 Conn. 89. 

Ind.—Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of Je- 
hovah's Witnesses, 117 N’.B.2d 115, 
233 Ind. 83. 

Md.—Colati v. Jerout, 47 A.2d 613, 
186 Md. 652. 

Mo.—Ryan v. City of Warrensburg, 
117 S.W.2d 303, 342 Mo. 761. 

State ex reL Kaegel v. Hole- 
kamp, App., 151 S.W.2d 685. 

N.J.—lannella v, Piscataway Tp., 61 
A.2d 687, 142 N.J.Eq. 763. 

N.Y,—440 East 102nd Street Corpo¬ 
ration V. Murdock, 34 N.E.2d 329, 
285 ISr.Y. 298. 

N.C.—City of Raleigh v. Fisher, 61 
S.E.2d 897, 232 N.C. 629. 

Or.—Holt V. City of Salem, 234 P.2d 
664, 192 Or. 200. 

Pa.—^Appeal of University of Penn- 
sylvania, Com.Pl., 29 DeLCo, 322. 
Wis.—State ex rei. Wisconsin Lu¬ 
theran High School Conference v. 
Sinar, 66 N.W.2d 43, 267 Wis. 91, 
appeal dismissed State of Wis. ex 
rei. Wisconsin Lutheran High 
School Conference v. Sinar, 75 S.Ct 
604, 349 U.S. 913. 99 L.BkS. 1248. 
Wyo.—^Weber v. City of Cheyenne, 
97 P.2d 667, 55 Wyo. 202. 

*‘Zoning is permissible only as an 
exercise of the police power of the 
state.” 

Md.—CasseI v. Mayor and City Coun- 
cil of Baltimore. 73 A.2d 486, 488, 
195 Md. 348. 


Power of legislatore 

As an exercise of police power, the 
legislature has power to authorise 
cities to enact zoning ordinances. 
Mich.—Krajenke Buick Sales v. Kop- 
kowski, 33 N.W.2d 781, 322 Mich. 
250. 

Delegation to xnnnicipalltles 

(1) Zoning laws are enacted in the 
exercise of the police power, W’hlch 
may be, or is, delegated to munici- 
palities by the state. 

Fla.—Hartnett v, Austin, 93 So.2<i 

86 . 

I 111.—Trust Co. of Chicago v. City of 
Chicago, 96 N.B.2d 499, 408 111. 01. 
lowa.—Livingston v, Davis, 50 X.W. 
2d 592. 243 lowa 21, 27 A.L.R.2d 
1237—Granger v. Board of Adjust¬ 
ment of City of Des Moines, 44 N. 
W.2d 399, 241 lowa 1356. 

N.C.—^Application of 0’Neal, 92 S.E. 

2d 1S9, 243 N.C. 714. 

R.I.—R. I. Home Builders v. Budlong 
Rose Co., 74 A.2d 237, 77 R.I. 147. 
Tex.—Fort Worth & D. C. Ry. Co. v. 
Ammons, Clv.App., 215 S.W.2d 407, 
refused no reversible error. 

(2) General assembly, by statute 
authorizing municipalities to prohib- 
it establishment of cemeteries with- 
in one mile from their municipal lim- 
its, delegated, in general terms, pow¬ 
er which it might have exercised di- 
rectly as a police regulation. 

111.—City of Park Ridge v. American 
Nat. Bank & Trust Co. of Chicago, 
122 N.E.2d 265, 4 I11.2d 144. 

(3) Delegation to municipalities of 
police power generally see Constitu- 
tional Law S 178. 

Power not oouferred by constitutlon 

State constitutlon confers no police 
power of zoning directly on cities. 
Mich.—Krajenke Buick Sales v. Kop- 
kowski, 83 N.W.2d 781, 322 Mich. 
250. 

Enaotueut of County Zoning Act 
was a delegation of police power of 
state to countles to be exercised by 
counties for benefit of county resi- 
dents outside of incorporated cities 
and villages. 

IlL—^Du Page County v. Henderson. 
83 N.B.2d 720, 402 111. 179. 

75. U.S.—^Valley View Village v. 

Protfett, aA.Ohio, 221 F.2d 412. 
Conn.—^Florentlne v, Town of Darlen, 
116 A.2d 328. 142 Conn. 415. 

N.J.—Monmouth Lumber Co. v. 
Ocean Tp., 87 A.2d 9, 9 N.J. 64. 

Hasbrouck Heights Hospital 
Ass*n V. Borough of Hasbrouck 
Heights in Bergen County, 99 A.2d 
591, 27 NJ'.Super. 476, reversed on 
other grounds 105 A.2d 521, 15 N. 
J. 447. 
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adopt, zoning ordinances, as such expression or ex- 
ercise, is possessed by cities,^® counties,^? munici- 
palities,'* and \-illages.^9 However, a municipal 
Corporation has no power to zone by virtue of a 
grant to it o£ general police power;*® and general- 
itics in the charter of a municipality as to the police 
power do not give the right to 20 ne.*t 

The police power to zone property may not be 
limited by private agreement.** 


§ 8. -Pardctilar Applications of Power 

The zoning power of municipallties may extend to 
such matters as the architectural and structural designs 
of bulidings, the segregation of residences, Industries, and 
commerclal and mercantlle business of diverse kinds to 
particular localitles, vacant land, and density of popu- 
latlon. 

As a general rule, the zoning power of a munici¬ 
pal Corporation may extend to the regulation of 
the architectural and structural designs of buildings 
within specified districts with respect to bulk, build- 
ing lines, height, open spaces, yards, etc.83 How- 


76. D.C.—Hagans v. Dlstrict of Co- 
lumbia. Mun.App., 97 A.2d 922. 

111 ,—Du Page County v. Halkier, 115 
N.E.2d 635, 1 I11.2d 491—Pioneer 
Trust & Sav. Bank v. Village of 
Oak Park, 97 N.E.2d 302, 408 IlL 
458—Schneider v. Board of Appeals 
of City of Ottawa, 84 N.E.2d 428, 
402 Xll. 536. 

0’Brlen v. City of Chicago, 105 
N.E.2d 917, 347 IlLApp. 46. 

La.—^McCauley v. Albert E. Briede & 
Son. 90 So.2d 78. 231 La. 36. 

Mich.—Fasa v. City of Highland 
Park. 32 N.W.2d 375, 321 Mich. 156. 
Neb.—Graham v. Graybar Elee. Co., 
63 N’.W.2d 774, 158 Neb. 627—Davls 
V. City of Omaha, 46 N.W.2d 172, 
153 Neb. 460. 

Wia.—State ex rei. Wisconsln Lu- 
theran High School Conference v. 
Sinar, 66 N.W.2d 43, 267 Wis. 91, 
appeal dismissed State of Wis. ex 
rei. Wisconsln Lutheran High 
School Conference v. Sinar, 75 S.Ct. 
604, 349 U.S. 913, 99 L.Ed. 1248. 
**The right of a City to enact zon¬ 
ing ordinances as an exercise of its 
police power has long been establlsh- 
ed.” 

111.—^Mlller Bros. Lumber Co. y. City 
of Chicago, 111 N.E.2d 149, 152, 414 
111. 162. 

Comprehensive zoning* s^eme 

A City, in the exercise of its po¬ 
lice power, may enter into a compre¬ 
hensive zoning scheme. 

Ala.—^Marshall v, City of Mobile, 35 
So.2d 553, 250 Ala. 64$. 

caty of Bixmingham has full police 
power, which includes power to make 
a comprehensive zoning ordinance. 
Ala.—Shell Oil Co. v. Edwards, 81 
So.2d 535, 263 Ala. 4, certiorari de- 
nied 76 S.Ct. 139, 350 U.S. 885, 100 
L.Ed. 780. 

77. 111.—^Du Page County v. Halkier, 
115 ]Sr.E.2d 636, 1 I11.2d 491—Galt 
V. Cook County, 91 N.E.2d 395, 405 
IIL 39$. 

Oonstitational provlsion 
Police power granted counties by 
eonstltutional provlsion that county 
may make and enforce therein all 
local, police, sanltary and other reg- 
ulations not in conflict with general 
laws includes power to zone. 


Cal.—^People v. Johnson, 277 P.2d 45, 
129 CA.2d 1. 

Charter 

A county has power to enact zoning 
ordinances where Its charter express- 
ly confers on its legislative body all 
police powers vested in municipal- 
ities by constitution. 

Cal.—People v. Johnson, supra. 

78. U.S.—Sinclair Reflning Co. v. 
City of Chicago, C.A.I11., 178 P.2d 
214. 

Ala.—^Walls v. City of Guntersville, 
45 So.2d 4$8, 253 Ala. 480. 

111.—^People ex rei. Trust Co. of Chi¬ 
cago V. Village of Skokie, 97 N.B. 
2d 310, 408 111. 397—Galt v. Cook 
County, 91 N.E.2d 395, 405 IIL 896 
—Braden v. Much, 87 N.E.2d 620, 
403 111. 507—^People ex rei. Joseph 
Lumber Co. v. City of Chicago, 83 
K.B.2d 692, 402 IU. 321—Quilici v. 
Village of Mount Prospect, 78 H. 
E.2d 240, 399 111. 418. 
lowa.—Granger v. Board of Adjust- 
ment of City of Des Moines, 44 N, 
W.2d 399, 241 lowa 1366. 

La.—City of New Orleans v. La Nasa, 
88 So.2d 224, -230 La. 289. 

N.C.—Application of 0’Neal, 92 S.E. 
2d 189, 243 N.C. 714. 

79- 111.—Schneider v. Board of Ap¬ 
peals of City of Ottawa, 84 N.E.2d 
428, 402 111. 536. 

80. Md.—^Perry v. County Bd. of Ap¬ 
peals for Montgomery County, 127 
A.2d 507, 211 Md. 294. 

Beasoa for this mle is that zoning 
was unknown to the common law 
and restricts the free use of proper¬ 
ty and the economic use of land, so 
that the courts have felt that noth- 
ing less than specific language of the 
legislature gives municipallties the 
power to zone. Second, the police 
power of comprehensive zoning is the 
power to exclude completely harm- 
less and even desirable activities and 
uses, as well as those harmful to 
the general publlc welfare, which is a 
basic concept far beyond that of the 
police power generally. 

Md.—Perry v. County Bd. of Ap¬ 
peals for Montgomery County, su¬ 
pra. 

81. FUu—^Hunter v. Green, 194 So. 
379, 142 Fla. 104. 
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Md.—Perry v. County Bd. of Appeals 
for Montgomery County, 127 A2d 
607, 211 Md. 294—^Benner v. Trlb- 
bitt, 57 A.2d 846, 190 Md. 6. 

43 C.J. p 335 note 57. 

82. Cal.—Griffln v. Marin County, 
App., 321 P.2d 148. 

83. CaL—^Brougher v. Board of Pub¬ 
lic Works of City and County of 
San Francisco, 290 P. 140, 107 C. 
A. 16—Thille v. Board of Public 
Works of City of Los Angeles, 255 
P. 294, 82 C.A. 187. 

Colo.—Di Salle v. Giggal. 261 P.2d 
499, 128 Colo. 208. 

La.—City of New Orleans v. Impas- 
tato, 3 So.2d 559, 198 La. 206. 

Mich.—^Portage Tp. v. Full Salvation 
Union, 29 N.W.2d 297, 318 Mich. 
693, appeal dismissed Full Salva¬ 
tion Union v. Portage Tp., Kala- 
mazoo County, Mich., 68 S.Ct. 735, 
333 U.S. 861, 92 L.Ed. 1133, rehear- 
ing denied 68 S.Ct. 1336, 834 U.S. 
830, 92 LJBd. 1767. 

Minn.—State v. Houghton, 213 N.W. 
907, 171 Minn. 231. 

Neb.—^Davls v. City of Omaha, 46 N. 
W.2d 172, 163 Neb. 460—Roncka v. 
Pogarty, 41 N.W.2d 746, 152 Neb. 
467. 

N.H.—Sundeen v. Rogers, 141 A. 142, 
83 N.H 253, 57 A.L.R. 950. 

N.J.—^Greenway Homes v. Borough 
of River Edge, 60 A.2d 811, 137 N. 
J.Law 463—^Duffeon Concrete Prod¬ 
ucts V. Borough of Cresskill, 58 A. 
2d 104, 137 N.J.Law 81. 

N.T.—City of Rochester v. Olcott, 16 
N.Y.S.2d 256, 173 Misc. 87—Mac- 
Ewen V. City of New Rochelle» 267 
N.Y.S. 36, 149 Misc. 261. 

N.C—^Appeal of Parker, 197 S.B. 706, 
214 N.C. 51, appeal dismissed Park¬ 
er V. City of Greensboro, 69 S.Ct. 
150, 305 U.S. 568, 83 L.Ed. 358. 
Pa.—Commonwealth v. McLaughlin, 
78 AL.2d 880, 168 Pa.Super. 442. 

Tex.—Thompson v. City of Carroll- 
ton, Civ.App., 211 S.W.2d 970— 
liombardo v. City of Dallas, CIv. 
App., 47 S.W.2d 495, afflrmed 73 S. 
W.2d 475, 124 Tex. 1—Brown v. 
Gant, Civ.App., 2 S.W.2d 286. 

Wis.—^Bouchard v. Zetley, 220 N.W- 
209, 196 Wis. 636. 

43 C.J. p 338 note 7. 

Access to publie stzeet 
A municipality might properly 
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ever, thc powcr to promulgate such regulations is 
not an inhcrent one it must be exprcssly grantcd 
or rise by nccessary implication,*® and in many in- 
stances the cxistcncc of thc powcr, gcnerally or in 
particular circumstanccs, has bcen dcnied.*® 

As a gcncral rule, municipal corporations or 


countics enjoy the powcr and right reasonably to 
segregate residences, industries, and commercia! 
and mercantile business of diverse kinds, to particu¬ 
lar localities.*^ The power to limit the use of real 
cstate in particular districts must be exprcssly grant¬ 
cd or rise by nccessary implication.^S So, a munici- 


prohibit entlrely the erectlon of a 
dwelliner on property whlch has no 
accesfl to a public Street except i 
through an easement on land of an- 
other, or might Impcse conditions of 
resubdivision or public dedlcation of 
the means of access. 

Cal,—Mitchell v. Morrts, 210 P.2d 
857, 94 C.A.2d 446. 

Power to City with commlastoB fozm 
of govammuLt 

N.D.—^UJka V. Sturdevant, 65 N.W.2d 

292. 

IMstaaoe fxom aay p r o perty lina 
N.D.—UJka T. Sturdevant, supra. 

Type of TmllAlng whlch may be 
erected in glven localities has dlrect 
relationship to public welfare. 

Ind.—Goldsmith v. City of Indianap- 
olis. 196 N.E. 525. 208 Ind. 465. 
Wnimnin livlB^-Hoor spaoe reguire- 
xneiLts for dweUinflrs 
N.J.—Liionshead Lake. Inc, v. Wayne 
Tp., 89 A.2d 693. 10 X.J. 165. appeal 
dismissed Lionshead Lake v. 
Wayne Tp. Passaic County. 73 S.CL 
386. 344 n.a 919, 97 L.Ed. 708. 
Aocatioa of transmiseioa. Unes 
Zoninir regulations reauiring elec- 
tric x>ower transmIasion lines within 
znetropolitan zone to be located un- 
derground are not unreasonable or 
unduly oppressive, and are a valid 
excrcise of the poliee power. 
Md.-^Kahl V. Consolidated Gas. Elee. 
Light ft Power Co. of Baltimore^ 
Ud.. 60 A.2d 754, 191 Md. 249. 
Powsrs dlstiaot 

Power of municipalities to eatab- 
lisfa set back, side yard. and rear 
yard restrictione Is distinet from, 
and does not arise out of, power to 
enaet zoning ordinances. 

N.T.—HoweU v. lAebowltz, 116 N.T. 
537. 

N.jr.—^Bowen v. Jersey City, 182 
A. 834, 4 N.J.Mi8C. 334. 

43 OJ. p 339 note 11. 

88. Xowa.—^Downey ▼. Sioux City, 
227 N.W. 125, 208 lowa 1273, fol- 
lowed in Welle r. Sioux City, 229 
N.W. 214. 

NJ>.—UJka ▼. Sturdevant, 65 N.W.2d 

293. 

43 CJ. p 339 note 11. 

aailMrity aa to Hooor apaoe 
Statute «mpowering municipallty 
to act wlth rsapect to slze and bulk 
at bulldlBgs by implicatlon author- 
ta«6 zoning regulations treating with 
iivable fioor space in dweUings, and 
by regulatlng livable floor area in 
dweUings, local authoritisB are on!y 


giving eflPect to intent and spirit of 
such enabling statute. 

N.T.—Flower Hili Bldg. Corp. v. Vil- 
lage of Plower Hili, Nassau Coun¬ 
ty, 100 N.Y.S.2d 903, 199 Misc. 344. 

86. Tex.—City of West University 
Place V. Martin, Civ.App., 113 S.W. 
2d 295, cause dismissed 123 S.W.2d 
6.18, 132 Tex. 354. 

43 C.J. p 339 note 12. 

Town’8 regnlatioa of bUlboardz un¬ 
der zoning law held unauthorized, 
under statute permitting zoning rela¬ 
tive to structures and premises. 
Mass.—Inspector of Buildings of 
Town of Falmouth v. General Out- 
door Advertising Co., 161 X.B. 899, 
264 Mass. 85. 

87. U.S.—^Women’3 Kansas City St. 
Andrew Soc. v. Kansas City. D.C. 
Mo., 54 F.2d 1071, reversed on other 
gpounds, C.C.A.. 58 F.2d 593—Okla- 
homa City, Okl.. v. Dolese, C.C.A. 
Ok!.. 48 F.2d 734. 

Ala,—City of Birmlngham v. Leo A. 
Seltzer. Inc., 159 So. 203, 229 Ala. 
675. 

Cal.—Smith v. Colllson, 6 P.2d 277, 
119 CA. 180—City of Stockton v. 
Friabie & Latta, 270 P. 270, 93 
C.A. 277—^Ex parte Ruppe, 252 P. 
746, 80 C.A. 629. 

Colo.—Colby V. Board of Adjustment, 
255 P. 443. 81 Colo. 344. 

111.—Cleaners Ouild of Chicago v. 
City of Chicago. 37 N.E.2d 857, 312 
X11.APP. 102. 

La.—^State ex rei. Hochfelder v. City 
of New Orleans. 132 So. 786. 171 
La. 1053—State ex rei. Dema Real- 
ty Co. V. Jacoby, 123 So. 314, 168 
La. 752. 

Neb.—^Davls v. City of Omaha, 45 N. 
W.2d 172, 163 Neb. 460—Roncka v. 
Fogarty, 41 N.W.2d 745, 152 Neb. 
467. 

N.J.—^Midland Park Coal & Lumber 
Co. V. Terbune, 56 A.2d 717, 136 
Njr.Law 442, afflrmed 61 A.2d 76, 
137 N.J.Law 603. 

N.T.—Buckley v. Baidwln, 244 N.T.S. 
295. 230 App.Div. 245. 

ViUage of Old Westbury t. Fos- 
ter, 83 N.Y.S.2d 148. 198 Misc. 47— 
Keimerle ▼. Village of BronxviUe, 
5 N.Y.S.2d 1002, 168 Misc. 788, af¬ 
flrmed 11 N.Y.S.2d 367, 256 App. 
Dlv. 993. 

People V. Sudierfl Realty Corp., 
101 N.T.S.2d 792. 

Pa.—Kistler r. Borough of Swmrth- 
more, 4 A.2d 244, 134 Pa.Super. 287. 
Tex,—City of Corpus Christi v. Jones, 
CtT.App., 144 S.W.2d 388, error dis- 
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missed, judgment correct—City of 
West University Place v. Eliis, 4 ?,%. 
App., 118 S.W.2d 907, afflrmed 134 
S.W.2d 1038. 134 Tex. 222—Lfin- 
bardo v. City of Dallas. Civ.App.. 
47 S.W.2d 495, afflrmed 73 S.W.2d 
475, 124 Tex. 1—Scruffgs v. Wheel- 
er, Civ.App., 4 S.W.2d 616, error 
refused. 

43 C.J. p 310 note 29. 

Cotton glit 

City may designate area within 
which cotton gins shall not be op- 
erated. 

Tex.—Harvey v. City of Soymour, 
Civ.App., 14 S.W.2d 901. 

lUUmlcipaUty predomlnaatly resi- 
deatial in character has power whol- 
ly to exclude from its borders indus^- 
trlal enterprises or activlties, or to 
impose limitations thereon, in order 
to preserve its residential character, 
and it need not restrict such enter- 
prises to particular zones or areas, 
at least when there Is present a con- 
centration of industry in area pe- 
culiarly adapted to such development 
and sufflciently large to accommodate 
it for years to come. 

N.J.—DufCcon Concrete Products v. 
Borough of Cresskill, 64 A.2d SIT, 
1 N.J. 509, 9 A.L.R.2d 678. 

Guaclides v. Borough of Engle- 
wood CliflTs, 78 A.2d 435, 11 N.J.Su- 
per. 405. 

AdverUsiiig sigai was held part cf 
“Industry” within statute authorizing 
zoning of trade and industry. 

Pa.—^Appeal of Liggett, 139 A. 619. 
291 Pa. 109. 

Sewage disposal piant 
Proposed operation of a sewage 
disposal piant by county would be a 
proprletary, and not a govemmental, 
function, and therefore City, under its 
zoning power conferred by statute, 
could prohibit the construction and 
operation of a sewage disposal piant 
in a “B” residential district. 

Ala.—Jefferson County t. City of 
Birmingham, 55 So.2d 196, 256 Ala. 
436. 

88. Colo.—Coirpus gnrlz guoted in 
People ex rei. Gromm<m v. Hedg- 
cock. 104 P.2d 607, 609, 10$ Colo. 
300. 

Pia.—^Hunter v. Green, 194 So. 879, 
142 Pia. 104. 

N.J.—179 Duncan Avenue Corpora¬ 
tion V. Board of Adjustment of 
Jersey City. 5 A.2d 68, 122 N.J. 
Iiaw 292. 
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palit/s zoning power includes the power to prohibit 
or restrict the exploration for, and production o£, 
oil and gas in designated urban areas, when reason- 
ably necessary to promote the public health, safety, 
of gcneral welfare.^^ Whether such power should 
bc excrcised is wholly within the legislative discre- 
tion of the goveming body of the municipality.^® 
A statute delegating to certain cities the power to 
restrict the drilling of oil wells within the city for 
the protection of the public health, morals, safety, 
and genera! welfare does not include the power to 
prevent the waste of natural resources.^i 

Land apart from buildings- As a general rule, a 
municipality may have the pow’er to adopt reasonable 
zoning regulations restricting the use of vacant 
land, or of land apart from buildings or other struc- 
tures thereon,®2 and in this connection it has been 
hcld that, even though a constitutional provision 
authorizing the establishment of building zones does 


ZONING § 8 

not refer to vacant land, a municipality may have 
the power to regulate the use of such land in particu- 
lar districts under authority derived from state stat- 

utes.^2 

Density of poptdation. The power to regulate the 
density of population by zoning regulations is one 
which must be conferred by constitutional or stat- 
utory provision.®^ In the absence of proper author¬ 
ity conferred on a municipality, it may be without 
power to prohibit in certain districts the erection of 
dwellings accommodating more than a certain num- 
ber of families on a specified area of land,^^ and it 
has been held that a statute giving municipalities 
the power to regulate the height and bulk of build- 
ings and the area of open spaces confers no author¬ 
ity to restrict the number of families that might law- 
fully be housed on a certain area of land.96 Qn the 
other hand, a statute empowering municipalities to 
regulate the density of population in any given area 


Tex.—<!ity of Texarkana v. Mabry. 
Civ.App., 94 S.W.2d 871, error dis- 
missed. 

4Z C.J. p 342 note 32. 

89ii TJ.S.—^Marblehead Land Co. v. 
City of Los Anireles, C.C.A.Cal., 47 
F.2d 528, certiorari denied 62 S.Ot. 
18, 284 U.S. 634, 76 L.Ed. 540. 

X & L. Oil Co. V. Oklahoma City, 
D.C.Okl., 14 F.Supp. 432—Crom- 
well-Fzanklin Oil Co. v. Oklahoma 
City, B.aOkl., 14 F.Supp. 370. 

OkL—Gruger v. Phillips Petroleum 
Co., 135 P.2d 485, 192 OkL 259— 
I^eaton v. Oklahoma City, 102 P.2d 
938, 187 Okl. 593, certiorari denied 
81 S.Ct 75, 311 U.S. 616, 85 L.Ed, 
391—Van Meter v. H. F. Wilcox Oil 
u; Gas Co^ 41 P.2d 904, 170 Okl. 
604—Beveridge v. Harper & Tumer 
Oil Trust, 35 P.2d 435, 168 Okl. 609 
—Van Meter v. Westgate Oil Co., 
32 P.2d 719, 168 Okl. 200—Ander- 
son-Kerr, Inc., v. V€tn Meter, 19 
P.2d 1068,162 OkL 176. 

Municipal regulations as to drilling 
permlts and establishment of drill¬ 
ing blocks see Mines and Minerals 
§ 230 a. 

Aaw of eaptnre 

Laws passed in the exercise of the 
police power, such as city zoning or- 
dinances restricting the drilling for 
oil in certain districts, do not abro¬ 
gate the law of capture and are not 
seif-eatecuting, but merely authorize 
administrative boards to Issue orders 
that have the effect of regulating or 
abrogating in a measure the law of 
captura 

Okl.—Gruger v. Phillips Petroleum 
Oo., 135 P.2d 485, 192 Okl. 259. 

Oklv—Keaton v. Brown, 45 P.2d 
1«, 171 Okl. 38. 

Okl,—Zndian Terrltory Zllumi- 
B^ng QH Co. v., Larkins, 81 P,2d 
698. 16^ Okl. 69. 

101 a J.S.—44 


92. N.J.—Garrou v. Teaneck Tryon 
Co.. 94 A.2d 332, 11 N.J. 294. 35 
A.L.R.2d 1126. 

Ramsbotham v. Board of Public 
Works of City of Paterson, 61 A.2d 
196, 137 N.J.Law 659, followed in 
61 A.2d 197. 187 N.J.Law 691, re- 
versed on other grounds 65 A.2d 
748, 2 N.J. 131—420 Broad Ave. 
Corp. V. Borough of Pallsades 
Park, 61 A.2d 23, 137 N.J.Law 627 
—Midland Park CoaX & Lumber 
Co. V. Terhune. 66 A.2d 717, 136 
KJ.Law 442—^Toemans v. Hillsbor- 
ough Township, 54 A.2d 202, 135 
N.J.Law 699. 

N.T.—^People v. Calvar Corp., 69 N. 
Y.S.2d 272, affirmed 36 N.B.2d 644, 
286 N.Y. 419, 136 A.L.R. 1376. 
Ohio.—Miesz v. Village of Mayfleld 
Heights, 111 N.E.2d 20, 92 Ohio 
App, 471. 

Ysl .—West Bros. Brick Co. v. City of 
Alexandria, 192 S.B. 881, 169 Va, 
271, appeal dlsmissed 68 S.Ct. 369, 
302 U.S. 668, 82 L.Ed. 608, rehear- 
ing denied 68 S.Ct. 480, 302 U.S. 
781, 82 L.Ed. 603. 

<%aiid” as comprehending vacant 
land 

As used in statute empowering mu¬ 
nicipalities to regulate and restrict 
use of *land" for trade, industry, 
residence, etc., Quoted word compre- 
hended vacant land. 

U.S.—City of Anchorage, Alaska, v. 
Paulk, D.C.Alaska, 118 F.Supp. 698. 

Storage of used motor vehioles 
City had power under statute to 
prohibit by impltcatlon the storage 
of used motor vehieles on vacant lots 
in residential districts. 

U.S.—City of Anchorage, Alaska, v. 
Paulk, supra, 

Mmtta t i on. of oonstitQtional anthor- 
ity 

However, it has been held t^t, 
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since the constitutional authority for 
zoning refers only to buildings and 
structures, a zoning ordlnance. in so 
far as it attempts to control the use 
of land separate and apart from 
buildings and structures, is invalid. 
N.J,—City of Newark v, Lippmen, 
177 A. 566, 13 N.J.Misc. 248. 

93. Mass.—Town of Burlington v. 
Dunn, 61 N.B.2d 243, 318 Mass. 
216, 168 A.L.R. 1181, certiorari de¬ 
nied 66 S.Ct 61, 326 U.S. 739, 90 
L.Ed. 441. 

94. N.Y.—^Hall V. Leonard, 21 N.Y.S. 
2d 43, 174 Misc. 454, reversed on 
other grounds 23 N.Y.S.2d 360, 260 
App.Div. 691, affirmed 34 N.B,2d 
898, 285 N.Y. 719. 

Control of density of population as 
purpose of zoning see supra § 2. 

Cities of the metropolltaa. dass are 
given such power. 

Neb.—Davis v. City of Omaha, 45 N. 
W.2d 172, 153 Neb. 460—Roncka v. 
Fogarty, 41 N.W.2d 745, 152 Neb. 
467. 

County commissioners heid author. 
ized by statote 

Colo.—Di Salle v. Glggal, 261 P.2d 
499, 128 Colo. 208. 

95. 111.—^Bjork V. SafCord, 164 N.E. 
699, 833 111 355, 61 A.L.R. 561. 

96. N.Y.—City of Albany v. Antho- 
ny, 28 N.Y.S.2d 963, 262 App.Dlv. 
401. 

SobsegTieiLt ameiLdmeB.t of gtatnta 
Regulatlon was void, notwithetsAii' 
ing after the adoption of the oa^i- 
nance the statute was ameoded 
as to authorize city tO' regu^tj» 
ty of population in any g^ven : 
N.Y.—City of Albany v, Ahtlmm ao. 
. o ■ • 
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confers a broad and unrcstricted power on cach city 
to regulate such density in the reasonable exercise 
of its legislative power.®^ 

Intoxicating liquors; gaming, The legislature 
raay properly provide by statute that a municipal 
Corporation may, by proper zoning ordinance, es- 
tablish zones or districts within which state liquor 
Stores may be situated.®® However, a municipality 
may not, in the guise of a zoning ordinance, reg¬ 
ulate the business of dispensing liquor and legis¬ 
lative recognition of the authority of a town to re- 
strict the use of buildings for the sale of alcoholic 
liquor to certain towns is not a delegation of author¬ 
ity to limit, in the guise of a zoning ordinance, the 
number of liquor outlets in the town as a whole.^ 

The provisions of a particular statute under which 
zoning ordinances were passed have been held not 
repealed by the liquor code.^ 

The general provisions of a state beverage act 
reserving the power of cities to regulate liquor 
establishments and to establish zoning ordinances 
therefor operate in a field clearly distinet from a 
special zoning law applicable only to a particular 
city.3 As used in a statute authorizing municipal- 
ities to r^ulate the sale of liquor by establishing 
zoning ordinances restricting the location where a 
licensee may be permitted to conduct his “place of 
business,” the quoted phrase means the entire prem- 
ises to which the liquor license is issued, and not the 
particular place, within such premises, where the 
liquor is actually dispensed.^ 

Removal of sand, gravel, or topsoil. It has been 


held to be within the power of the board of trustces 
of a village to legislate with respect to the removal 
of sand and gravel from the ground, as a matter of 
zoning and the power of municipalities to regu¬ 
late the use of land within certain areas includes 
the power to regulate the removal and stripping of 
topsoil therefrom.^ 

Riparian rights. To the extent that a municipal¬ 
ity may, by zoning regulations, limit the uses to be 
made of property generally, it may also, by zoning 
regulations, limit the exercise of riparian rightsJ 

Service stations and garages. Municipalities 
may prohibit, either entirely or in all but certain 
specified instances, the issuance of permits for the 
erection or use of property for Service stations or 
garages.® Where the final decision on the applica- 
tion is to be made by the governing body of the 
municipality, the power of that body is plenary, 
since the regulation of Service stations is well with¬ 
in its police power, and no Standard is required to 
be laid down for the exercise of its discretion.® 

Trailer camps or parks. A municipality has the 
power to prohibit, by zoning ordinance, the establish- 
ment of a trailer park or camp within its terri- 
torial limits,^® or to exclude such parks from resi- 
dential districts.^i 

§ 9. Who May Exercise Power to Promul¬ 
gate Zoning Regulations 

The power to promulgate zoning regulations may be 
exercised only by the body on which It has been con- 
ferred, and such power may not be uniawfully delegated. 


97. N.T.—City of Albany v. Antho- 
ny. 21 N.T.S.2d 258, 174 Misc. 470. 
reversed on other srounds 28 N.Y. 
S.2d 9$S, 262 App.Div. 401. 

98. Ala.—Alabama Alcoholic Bever¬ 
age ControI Bd. v. City of Birming- 
ham. 44 So.2d 593. 253 Ala. 402. 

99. Pa.—^Appeal of Sawdey. 85 A.2d 
28, 36» Pa. 19. 

Reed v. Borough of North Wales, 
83 Pa.Di8t. & Co. 69, 68 Montg.Co. 
196. 

Begnlatiaa. not authorlsed by zoning 
law 

It was not intention of legislature. 
In passing Texas zoning law, to au- 
thorize any city or town to regulate, 
control, or In any manner to legislate 
on any phase of liquor trallic. 

Tex.—^ICoore v. MeCarver, CivA.pp., 
240 S.W.Sd 443. 

Xnfflependent regulation 

Begulation of land use by municl- 
peJ zoning ordinances does not pre- 
clude, and is not Inconsistent wlth, 
the independent regulatory limltation 
or dlstrlbutloQ of businesses pursu- 
jant to independent statutory author- i 


ity, includlng the independent regu¬ 
lation of bars and gaming houses. 
Nev.—Primm v. City of Reno, 252 P. 
2d 835, 70 Nev. 7. 

!• Conn.—State ex rei. Haverback v. 
Thomson, 67 A.2d 259, 134 Conn. 
288. 

9. Pa.—Appeal of Plannery, 8 Pa. 

Dist. & Co.2d 97, 56 Liack.Jur. 85. 

3. Pia.—Eliis V. City of Winter Ha- 
ven, 60 So.2d 620. 

4L Pia.—Simpson v. Goldworm, 59 
So.2d 511. 

5. N.Y,—Incorporated Village of 
Upper Brookville v. Faraco, 126 N. 
Y.S.2d 214, 282 App.Div. 943, af- 
flrmed 120 N.E.2d 836, 307 N.Y. 642. 
8. Ohio.—^Miesz v, Village of Hay^ 
field Heights, 111 N.K2d 20, 92 
Ohio App. 471. 

7 . Conn.—Poneleit v. Dudas, 106 A. 
2d 479. 141 Conn. 413. 

8. Conn.—St. John'8 Eoman Catho- 

llc Church of Stamford v. Board 
of Adlustments or Appeals of City 
of Stamford, 8 A.2d 1, 126 Conn. 
714. j 


lowa.—Scott ▼. City of Waterloo, 274 
N.W. 897, 223 lowa 1169. 

N.J.—Jersey Land Co. v. Scott, 133 
A. 462, 5 N.J.Misc. 61. 

N.Y.—Boyd v. Walsh, 216 N.Y.S. 242, 
217 App.Div. 461, afflrmed People 
ex rei. Boyd v. Walsh, 155 N.E. 877, 
244 N.Y. 512. 

Sibek V. Sahm, 132 N.Y.S.2d 696. 
Striot constructioni must be given 

such an ordinance. 

N.J.—Savitz-Denbigh Co. v. Bigelow, 
137 A. 439, 5 N.J.Misc. 633. 

9- N.Y,—Green Point Sav. Bank v. 
Board of Zoning Appeals of Town 
of Hempstead, 24 N.E.2d 319, 281 
N.Y. 534, appeal dismissed 60 S.Ct 
719. 309 XJ.S. 633, 84 L.Ed. 990. 

Olp V. Town of Brighton. 19 N.Y. 
S.2d 646, 173 Misc. 1079, afflrmed 29 
N.Y.S.2d 966, 262 AppJDiv. 944. 

10. Ohio.—Carlton v. Riddell, App., 
182 N.E.2d 772, appeal dismissed 
130 N.E.2d 704, 164 Ohio St. 322. 

11. Mlch.—Stevens v. Royal Oak 
Tp., Oakland County, 68 N.W.2d 
787, 342 Mich. 105. 
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ZONING § 9 


Dtpeftdlng on the statute conferring It, zonlng power 
ni«y be exercised by a governlng or leglslative body, or 
by a board or commissfon. 

The authority to organize or fix zoning districts 
or boundaries thereof and to fix the limitations on 
the use of property and the building structures to 
bc permitted therein may be exercised oniy by the 
body on which it has been conferred;^^ ^nd such 
authority may not be unlawfully delegated.13 Ac- 
cordingly, when it is required that the zoning pow¬ 
er be exercised by official action of the goveming 
or Icgislative body of the locality, it cannot be dele- 
gated to administrative officers or boards,^^ or to 
individuals.15 


Under some statutory provisions, the zoning pow¬ 
er is ordinarily exercised by the local governing^^ 
or legislativei7 body, and, while such body some- 
times is first required to obtain the recommenda- 
tion and report of a board or commission, as dis- 
cussed infra § 12, the commission may only make 
recommendations,^^ being merely advisory,^^ and 
is not competent to zone any portion of the local- 

ity.20 

Under other statutes, however, boards or commis- 
sions may be given the authority to promulgate zon¬ 
ing regulations,2i subject, sometimes, to veto by the 


la. Conn.—State ex rei. Bezzini v. 

Hines, 63 A.2d 299, 133 Conn. 592. 
Pel.—^Auditorium, Inc. v. Board of 
Adjustment of Mayor & Council of 
Wilmington, 91 A,2d 528, 8 Terry 
373. 

43 CJT. P 345 note 90. 

Exercise of power to modify or 
amend zoning regulations see in¬ 
fra S 82. 

Diatriot of Oolnmbia 
Terms and construction of act op¬ 
erate to deprive commissioners of 
Pifltrict of Columbia of juriadiction 
to enact building regulations in con- 
flict with jurJsdiction conferred on 
soning commission. 

D.C.—Schwartz v. Brownlow, 270 F. 
1019, 50 App.D.O. 279, reversed on 
other grounds Brownlow v. 
Schwartz. 43 S.Ct 263, 261 U.S. 
216, 67 L.Ed. 620. 

la. N.T.—Little v. Toung, 82 N.T.S, 
2d 909. affirmed 85 N.T.S.2d 41, 274 
App.Div. 1005, affirmed 87 N.E.2d 
74. 299 N.T. 699. 

Chio.—State v. Woodworth, 169 N.E. 

713, 33 Ohio App. 406. 

Vt—^Thompson v. Smith, 129 A.2d 
638, 119 Vt 488. 

43 C.J. p 345 note 91. 

TTalawful aelegation of authority not 
shown 

Conn.—^Murphy, Inc., v. Town of 
Westport 40 A.2d 177, 131 Conn. 
292, 156 A.L>.R. 568. 

14. Ky.—Sims v. Bradley, 218 S.W. 
2d 641, 309 Ky. 626—^Bray v. Beyer, 
166 S.W.2d 290, 292 Ky. 162. 

Mich.—City of Detroit v. S. Loewen- 
steln & Son, 47 N.W.2d 646, 830 
Mich. 359. 

Mo.—State ex rei. Croy v. City of 
Raytown, App., 289 S.W.2d 153. 
Njr.—Bowen v. Jersey City, 132 A. 

334. 4 N.J.Misc. 228. 

N.Y.—Llttle V. Toung, 82 N.T.S.2d 
909, affirmed 85 N.Y.S.2d 41. 274 
App.Div. 1005. affirmed 87 N.E.2d 
74. 299 N.T. 699. 

N.C.—Application of CVNeal, 92 S.B. 
2d 189, 243 N.C. 714—James v. Sut- 
tOn, 50 S.B.2d 300, 229 N.C. 615. 
Tex,—I>rlskell v. Board of Adjust¬ 
ment. Civ.App., 195 S.W.2d 694— 


Liuse V. City of Dallas, Civ.App., 
131 S.W.2d 1079, error refused. 
Utah.—^Walton v. Tracy Loan & 
Trust Co., 92 P.2d 724, 97 Utah 
249. 

15. Pa.—^Appeal of Perrin, 156 A. 
306, 306 Pa. 42, 79 A.L.R. 912, fol- 
lowed in Appeal of Goodman, 156 
A. 309. 305 Pa. 55. 

16- Cal.—^Brougher v. Board of Pub¬ 
lic Works of City and County of 
San Prancisco, 271 P. 487, 206 C. 
426. 

Ga.—^Washington Semlnary v. Bass, 
16 S.E.2d 565, 192 Ga. 808. 

La.—State ex rei. Shaver v. Mayor 
and Coimcilmen of Town of Cou- 
shatta, App., 196 So. 388. 

43 C.J. p 345 note 96. 

Body posaessing genexal power* 

Under constitutional provision au- 
thorizing general assembly to grant 
“governing authorities” of munlcl- 
palities and counties authority to 
pass zoning and planning laws, quot- 
ed phrase refers to city or county 
authorities who had authority to 
govern in usual sense of such words, 
and means city or county board 
which has authority to exercise gen¬ 
eral, not limited, powers. 

Ga.—^Humthlett v. Reeves, 90 S.E.2d 
14. 212 Ga. 8. 

17- Conn.—Kuehne v. Town Council 
of Town of Bast Hartford, 72 A.2d 
474, 186 Conn. 452. 

Ky.—City of Louisvllle v. Puritan 
Apartment Hotel Co., 264 S.W.2d 
888—Schoemer v. City of Ltouis- 
ville, 182 S.W.2d 782, 298 Ky. 286. 
Mo.—State ex rei. Croy v. City of 
Raytown, App., 289 S.W.2d 153. 
N.J.—Jones v. Zoning Bd. of Adjust¬ 
ment of Long Beach Ti^, 108 A.2d 
498, 32 N.J.Super. 397. 

N.T.—City of New Rochelle, on Com- 
plaint of Dassler v. Lore, 94 N.T. 
S.2d 637. 

N.C.—Application of O^Neal, 92 S.B. 

2d 189, 243 N.C. 714. 

Pa.—^Preed v. Power, 139 A.2d 661, 
392 Pa. 195—Gratton v. Conte, 78 
A.2d 881, 364 Pa. 578. 
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In re Imperial Asphalt Corpo- 
ration*s Zoning Appeal, Com.Pl., 51 
Lianc.Li.Rev. 9. 

Zoning as leglslative functlon see 
supra § 1. 

18. Ga.—Washington Semlnary v. 
Bass, 16 S.B.2d 665, 192 Ga. 808. 

Planning oommlssion of city of seo- 
ond class 

Pa.—Gratton v. Conte, 73 A.2d 381, 
364 Pa. 678. 

19. Ky.—City of Louisvllle v. Puri¬ 
tan Apartment Hoiel Co., 264 S.W. 
2d 888. 

Mo.—State V. Davis, 259 S.W.2d 80, 
302 Mo. 307. 

80. Ga.—^Washington Semlnary v. 
Bass, 16 S.B.2d 665, 192 Ga. 808. 

21- Conn.—^Kuehne v. Town Council 
of Town of East Hartford, 72 A.2d 
474, 136 Conn. 452—State ex rei. 
Bezzini v. Hines, 63 A.2d 299, 133 
Conn. 592. 

D.C.—Schwartz v. Brownlow, 270 F. 
1019, 60 App.D.C. 279, reversed on 
other grounds Brownlow v. 
Schwartz, 43 S.Ct. 263, 261 U.S. 
216, 67 L.Bd. 620, and certiorari 
denled Rudolph v. Schwartz, 41 S. 
Ct. 623, 266 U.S. 701, 65 L.Ed. 1178. 
Appolntmsnt of zoning oonunisslon 
for town under statute Is equivalent 
to adoption of zoning for town. 

Conn.—Town of Madlson v. Kimber- 
ly, 169 A. 909, 118 Conn. 6. 
Contlnnanoe of existenoe 
Under statute provlding that in 
any city or town which prior to Oct. 
1, 1947, had adopted statute recog- 
nizing zoning commissions and which 
had not abolished its zoning commis¬ 
sion by local action, zoning commis¬ 
sion could continue to functlon not- 
withstanding fallure of munlcipality 
to act under 1947 Zoning Act, when 
zoning commission of city. prevl- 
ously constltuted under general zon¬ 
ing law, was not abolished by local 
action, it was in legal exlstence sub- 
sequent to 1947, and its orders were 
not null and void. 

Conn.—Jennings v. Connecticut Light 
& Power Co., 103 A.2d 535, 140 
Conn. 650- 



101 C.J.S. 


§§ 9-10 ZONING 


governing body of the locality.22 or to makc findings 
of fact bearing on zoning legislation.23 

The cstablishing of a zoning commission by a mu- 
nicipality is not conclitioned on the exercise of the 
powcr to create a planning conimission.-^ 

The words ‘*zoning commission** within a statute 
vcsting power in a “zoning commi ssion’' constituted 
in compliance with the provisions thereof include a 
body which by speciai law had becn previously j 
granted zoning powers, even though it had been j 
designated as a “zoning authority.*'25 

A constitutional prohibiti on against double-office 
holding has been held applicable to members of a 
zoning commission.2® 

Anncxcd tcrritory, A local ordinance pro\’iding, 
in efifect, that annexed tcrritory shall retain the 
zoning classification that it possessed under a coun- 
ty zoning regulation until reclassificd by the local- 
ity has becn held not to represent a delegation of 
authority to a county commission to zone property 
within the locality.27 


§ 10. Concurrent and Conflicting Exercise of 
Power by State and Local Author- 
ities 

Local zoning regulations or ordinances may not con- 
travene zoning statutes. Local zoning regulations may 
be enacted on subjects on which the state has enacted 
legisiatlon not reiating to zoning only if the state has 
not pre-empted the field of legislation on such subjects. 

A zoning statute which supersedes a local zoning 
regulation or ordinance is paramount and control- 
ling.-8 Where the pow^er of the state over the sub- 
ject of zoning is supreme, local zoning regulations, 
ordinances, or by-laws may not contravene the stat¬ 
utes or general law of the state,29 and, in the event 
of conflict between the two, the local regulations 
must yield.20 

Where a field of general legislation is wholly 
taken over by the state, local zoning regulations or 
ordinances,®^ or local officials,®® may not interfere 
with its supreme authority in that field. So, a local 
ordinance may not defeat the statutory right of pub- 
lic school authorities to acquire school sites,®® or 


Effsot of szlstesLce of planning oonu 
mission 

Under provijslon of statute that 
where clty planning commission ex- 
ists. it shall be zoning commission, 
when City planning commission came 
Into existence, City zoning commis¬ 
sion theretofore created ceased to 
have any power, and city planning 
commission became zoning commis¬ 
sion with all powers, authority, and 
duties given to zoning commission by 
statute. 

La.—Mills V. City of Baton Rouge, 
28 So.2d 447, 210 Lra. 830. 

PnaotiosL of planning oomnisslon 
ia advisory only, and comprehensive 
plan in accordance with which zon¬ 
ing regulations are adopted is such 
plan as zoning commission devises. 
Conn.—Levlnslcy v. Zoning Commis¬ 
sion of City of Brldgeport, 127 A.2d 
822. 144 Conn. 117. 

Pmzk hoaed 

Statute giving zoning power in 
eertaln area to park board was held 
not Implledly repealed by statutes 
which provide for clty plan commis- 
8i<m and that member of park board 
alnUl serve as member of commis¬ 
sion and board of zoning appeals. 
IxmL—^ oldsmith v. City of Indianap- 
olis, 18« N.E. 525, 208 Ind. 465. 
StaMa lisld not invaUd 
Fact that statute authorizlng town 
to appoiat commissitm, empowered to 
adflpt sonlng regulations permitted. 
Isat did zkot require^ town conncil to 
PMS or approve regulations did not 
r«Dider statute uneonatltutionaL 
OopnLr-Coeoihs v. lArson, ISft A. 207, 
UOOeinaOSd. 

Fifth Ava. Corp. v. 


City of New York. 55 N.T.S.2d 203. 
184 Misc. 1001, modified on other 
grounds 59 N.Y.S.2d 25. 270 App. 
Biv. 241, affirmed 68 NJS.2d 877, 
296 N.Y. 588. 

23. Mich.—City of Betroit v. S. 
Loewenstein & Son, 47 N.W.2d 646, 
330 Mlch. 359. 

24. Conn.—^Levinsky v. Zoning Com¬ 
mission of City of Bridgeport, 127 
A2d 822, 144 Conn. 117—Couch v. 
Zoning Commission of Town of 
Washington, 106 A.2d 173, 141 
Conn. 349. 

25. Conn.—^Kuehne v. Town Council 
of Town of East Hartford, 72 A.2d 
474, 136 Conn. 452. 

26. N.C.—Vance S. Harrington & Co. 
V. Renner, 72 S.E.2d 838, 236 N.C. 
321. 

27. Ky,—^Hawkins v. Liouisville and 
Jefferson County Planning and 
Zoning Commission, 266 S.W.2d 
814. 

28. U.S.—^Texas Co. v. City of Tam- 
pa, C.C.APla., 100 P.2d 347. 

29. Mass.—^David v. Board of Ap¬ 
peals of Reading, 132 N.B.2d 386, 
838 Hass. 657. 

Condiet between statutes and local 
regulations with respect to punish- 
ment for violation thereof see in¬ 
fra « 417-421. 

Statute reiating to aonoonfomtlag 
use 

Ordinance cannot interfere with 
statute authorizlng continuance, in- 
definitely, of nonconforming use ex- 
isting at time of passsge of ordi- 
nanoe. 


N.J.—^United Advertising Corp. v. 
Borough of Raritan, 98 A.2d 362, 
11 N.J. 144. 

State V. Accera, 116 A.2d 203, 36 
N.J.Super. 420. 

30. Mass.—Attorney General v. In¬ 
habitante of Town of Bover, 100 N. 
E.2d 1, 327 Mass. 601—^Bennett v. 
Board of Appeal of City of Cam- 
bridge, 167 N.E. 659, 268 Mass. 419. 
N.J.—^United Advertising Corp. v. 
Borough of Raritan, 93 A,2d 362, 
11 N.J. 144. 

Validity or invalldity of regulation 
on ground of conflict see infra § 
17. 

31- Pa.—^Petition of Hilovsky, 108 
A.2d 706, 379 Pa. 118—Appeal of 
Sawdey, 85 A.2d 28, 369 Pa. 19. 

Appeal of Obradovich, 119 A.2d 
839, 180 Pa.Super. 883, reversed on 
other grounds 126 A2d 435, 386 Pa. 
342. 

Maaner of condnctizLg husiness 
Where liguor dealer was expressly 
authorized by statute to sell liquor 
by drink or In. containers for con- 
sumption on or clf premlses where 
sold, City could not deprive hlm by 
zoning ordinance of right to sell bev- 
erages in manner prescribed by stat¬ 
ute. 

Pia.—Slmpson v. Goldworm, 69 So.2d 
611. 

32. Conn.—State ex rei. Gold v. 
Usher. 84 A.2d 276, 138 Conn. 823. 

33. N.Y,—^Union Pree School BisL 
No. 14 of Town of Hwnpstead, Nas- 
sau County v. Village of Hewlett 
Bay Park, 102 N.Y.S.2d 81. 198 
Misc. 932, aiflrmed 108 N.Y.S.2d 831, 
278 App.Biv, 706. 



101 C.J.S, 


ZONING §§ 10-11 


the statutory right of health authorities to fix the 
location of hospitals.34 

The statutory right of a public utility to maintain 
facilities within a locality may not be contravened 
by a zoning ordinance.35 Where a utility is re- 
quired by statute to furnish adequate ser^^ce and 
facilities, a zoning ordinance may not properly prc- 
vent the building of structures designed to carry 
out the statutory mandate.^® 

A statute regulating matters other than zoning, 
but not pre-empting the field of legislation as to such 
matters, does not bar the adoption of local zoning 
ordinances, regulations, or resolutions relati ng to 
the subject matter of the statute.^" Where the state 
has not pre-empted the regulation of an activity or 
business, the fact that a person has obtained a 
license from a state agency has been held not to re- 
lieve him from complying with a zoning ordinance.^S 
It has been held that a statute giving a state agency 
jurisdiction over public Utilities does not divest lo¬ 
cal authorities of the power, conferred by the zon¬ 
ing statute, to enact zoning ordinances.39 

Under a zoning statute so providing, where a reg¬ 


ulation, cnacted under the authority of that stat¬ 
ute, conflicts with another regulation or statute not 
relating to zoning, the one having the higher Stand¬ 
ard controls.^^ Where the zoning statute provides 
that regulations enacted under it shall prevail when 
their standards are higher than those established by 
conflicting laws, the zoning regulations prevail only 
under such conditions.*^! 

§ 11. Manner of Exercising Zoning Power 

a» In gcncral 

b. Xotice and hearing 

c. Voting; initiative and referendum 

a. In General 

statutory provisions as to the procedure for exerois- 
ing the zoning power or establishing zoning districts must 
be followed. 

The procedure for exercising the zoning power 
and establishing zoning districts varies in diiferent 
localities.^- Such procedure may be, and sometimcs 
is, provided by statute, in which case the statutory 
provisions must be followed and the procedure 
laid down by the legislature has been required to be 


Great Neck Communlty School v. 
DIck, 140 N.T.a2d 221, afflrmed 158 
3Sr.7.S.2d 379, 3 A.D.2d 664. 

34i X.Y.—Jewish Ccnsumptives' Re- 
llef Soc. V. Town of Woodbury, 243 

X. Y.S. 688. 230 App.Div. 228, af- 
flrmed 177 N.E. 165, 256 N.Y. 619. 

35. meotrio traasmissloii line» 

N.Y.—Iiong Island Lightingr Co. v. 
Villase of Cld Brookville, 72 N.Y. 
S.2d 718, aClrmed 77 N.Y.S.2d 143. 
273 App.Div. 856. affirmed $1 N.E. 
2d 104, 298 N.Y. 669. 

Biailrcad tzaoks 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
White. Clv.App.. 281 S.W.2d 441, 
refused no reversible error. 

35h ZSleotzic transmlssion lines 
N.Y.—Consolidated Edison Co. of N. 

Y. V. Vlllagre of Briarcliff Manor, 
144 N.Y.S.2d 379, 208 Misc. 295. 

37. Ohio.—^Davis v. McPherson, 
App., 132 N.E.2d €26, appeals dis- 
missed Billman v. McPherson, 130 
N.E.2d 342, 164 Ohio St. 296, and 
Davis V. McPherson, 130 N.E.2d 
794,164 Ohio St. 375. 

Zdoensinsr agency anhordinated to os- 

(1) Statute reauiring liQuor com- 
mission to refuse permits for sale of 
liguor where prohibited by zoning 
ordinance recognizes town’s authori¬ 
ty to restrict use of buildings for 
sale of such liquors to certain zones. 
Conn.—State ex rei. Haverhqck v. 

Thomson, 57 A.2d 259, 134 Conn. 
288. 

(2) Under statute providing that 
permits for Intoxicating liquors shall 


be refused where prohibited by zon¬ 
ing ordinance, liquor coramlssion 
does not have sole jurisdiction of 
number of outlets within district 
zoned for liquor. 

Conn.—State ex rei. Wise v. Turk- 
ington, 63 A.2d 596, 135 Conn. 276. 
Use of land along hlghway 
Fact that legislature has conferred 
on commission power to restrict use 
of land along highway does not pre- 
clude county from doing so by prop- 
er zoning ordinance enacted pursu- 
ant to another statute, in absence of 
commission exercising power in such 
a way as to conflict with ordinance. 
Wis.—^Jefferson County v. Timmel, 61 
N.W.2d 618, 261 Wis. 39. 

BegtOatioiis held not to confiot with 
statute 

(1) As applied to trailer parks. 
Mich.—City of Howell v. Kaal, 67 N. 

W.2d 704, 341 Mich. 585. 

(2) As applied to maintenance of 
cemeteries. 

Mass.—^Poster v. Mayor of City of 
Beverly, 63 N.E.2d 693, 316 Mass. 
567, 161 A.L.R. 737. 

(3) As applied to operat ion bf 
boarding house for care of persons 
previously instltutionalized for men- 
tal disorders. 

N.Y.—Kanasy v. Nugent, 136 N.Y.8. 
2d 128, 206 Misc. 826, afHrmed 145 
N.y.a2d 638, 286 App.Dlv. 1038, 
appeal denied 148 N.Y.S.2d 465, 1 A. 
,D,2d 681. 

8a Itich.—Stevens v. Royal Oak 
Tp., Oakland Cotonty, 68 N.W.2d 
I 787, 342 Idich. 105. 


Ohio.—Carnabuci v. City of Norwalk, 
46 N.B.2d 773, 70 Ohio App. 429. 
Pa.—Appeal of Veltri, 49 A.2d 360, 
355 Pa. 135. 

33. in.—Wolf V. Village of Mt. 
Prospect, 40 N.E.2d 778, 314 111. 
App. 533. 

40. Pa.—Hlnton v. Zoning Bd. of 
Adjustment, 88 Pa.Dist. & Co. 265. 

41. Ind.—Goldsmlth v. City of In- 
dianapolis, 196 N.E. 525. 208 Ind. 
465. 

Kelght of tenement huildlng 
N.Y.—Thorofare Developing Corpora¬ 
tion V. Deegan, 235 N.Y.S. 644, 134 
Misc. 592, affirmed 235 N.Y.S. 898. 
226 App.Div. 871. 

42. Mo.—State v. Davis, 259 S.W. 
80, 302 Mo. 307. 

43. Ala.—Alabama Alcoholic Bever- 
age Control Bd. v. City of Birming- 
ham, 44 So.2d 593, 253 Ala. 402^ 
Johnson v. City of Huntsville, 29 
So.2d 342, 249 Ala. 36. 

Ariz.—Wood v. Town of Avondale, 
232 P.2d 963, 72 Ariz. 217. 

Cal.—Schofleld v. City of Dos An- 
geles, 7 P.2d 1076, 120 C.A 240. 
Ind.—^Town of Homecroft v, Macbetli» 
148 N.E.2d 563. 

La.—State ex reL Shaver v. Mayor 
and Councilmen of Town of Con- 
shatta, App., 196 So. 368. 

Minn.—W. EL Barber Co. ▼. Cfty pf 
Uinneupollg, S* N.W.M TiK »3* 
Mtnn. 77. , ■ ■ 

N.J.—^Antonellf Const. v‘ hftlstepw» 
112 A2d 608. 34 N.J.3uper« 
Burmore Co. v. 

853, 124 N^Law 54h , \ ^ 
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strictly construcd** and strictly followed.^^ Evcn f the proccdurc established by general law may be rc- 
in thc absence of sp^cific provision, compliance with 1 quired.'*® WTiere the statute authorizing townships 


Bowen r. Jerpey City, 132 A. 334. 
4 N.J.Misc. 22S. 

N.T.—Villase of Willlaton Park v. 

Israel, 76 N.T.S. 605. 191 Misc. 6. 
N.C.—Shuford v. Town of Waynes- 
ville, 198 S.E. 585. 214 X.C. 135. 
Pa.—^Phoenixville v. Lachman, Com. 
Pl.. 6 ChestCo. 9. 

R. I.—R. I. Home Builders v. Bud- 
lonir Rose Co., 74 A.2d 237, 77 R.I. 
147. 

S. D.—City of Brooklngs v. Martin- 
son, 246 N.W. 916. 61 S.D. 168. 

Tenn.—State ex rei. Ll^htman v. 
City of Xashville, 60 S.W.2d 161. 
166 Tenn. 191. 

Utah.—^Dewey v. Doxey-LAyton Real- 
ty Co.. 277 P.2d 805, 3 Utah 2d 1. 

ProTisioiL hald asaadatory and not 
merely permissi ve or directory. 

X.Y.—^Longo V. Eilers, 93 N.r.S.2d 
517, 196 Miae. 909. 

AIWMioe of dharter provislons 

In absence of speciUc procedure 
outlined In city charter to enact zon- 
ing regulations. city, in enacting 
such ordinancea, is controlled by 
statutory requirements. 

Ohio.—State ex rei. Kling v. Nielsen, 
144 X.E.2d 278, 103 Ohio App. 60. 

City orgasised nader ge&eral law 

Method prescribed by Zoning Act 
for enactment of zonlng ordlnance 
is binding on city organized under 
general law. 

Cal.—^Hurat v. City of Burlingame, 
277 P, 308, 207 C. 134. 

Ghaater provisioiui held ooatroUSsg 
In case of city operating under 
freeholders* charter, manner of 
adopting zoning ordinance was held 
not controlled by general law, but by 
charter provisione. 

Cal.—^Brougher v. Board of Public 
Works of City and County of San 
Francisco, 271 P. 487, 205 C. 426. 

Lima V. Woodruff, 290 P. 480, 107 
CA. 286. 

Ottles of MooiLd edass 
Pa.—Appeal of Deiter, Com.PU 58 
Lack.Jur. 85. 

AdveflftismeTit befon passag» 

Where city adopted an ordinance 
zoning a part only of city by setting 
ont sones within which liquor could 
be Bold by state liquor storea, and 
ordinance was not advertlsed before 
passage as requlred by act authoris- 
ing municipalitlea to establish son- 
ing districts, it was not a **proper 
aonhig ordinance” witiila statute au- 
tborialng munieipa.ltttea^ by ”proper 
xoning ordinanoe,” to establish zonea 
within 'ifhleli atate Uquor storea may 
be «stahISidMd. 

Aia.—AliriM^sst Alcoholic Beverage 
Coaitiol M. T. City of Birmingham. 
44 Saia 5fS, 253 Ala. 402. 


Ordinance upheld deaplte aoncompli- 
anoe 

<1) However, although statutory 
procedure had not been followed in 
adopting zoning ordinance. where or¬ 
dinance had been amended thirty- 
two times since adopted in 1940, pop¬ 
ulat ion of City had more than 
doubled, seven thousand one hundred 
permita which retiected millions of 
dollars in expenditures had been is- 
sued under ordinance and amend- 
ments, and defendants had obtained 
permits and licenses under ordinance. 
the ordinance wouid be upheld, in ac- 
tion by city to enjoin defendants from 
operation of comraercial business in 
residential district. 

Miss.—Walker v. City of Biloxi. 92 
So.2d 227. 

(2) Other circumstances. 

X.J.—Struyk v. Samuel Braen’s Sons, 
85 A.2d 279, 17 N.J.Super. 1, af- 
flrmed 88 A.2d 201, 9 X.J. 294. 

44. X.Y.—^Application of Bayberry 
Huntington. Inc., 146 X.Y.S.2d 342. 
1 Misc.2d 342—^Village of Williston 
Park V. Israel, 76 X.Y.S.2d 605. 
191 Misc. 6, affirmed 94 X.Y.S.2d 
921. 276 App.Div. 968, affirmed 93 
X.B.2d 208. 301 N.Y. 713. 

BeasoiL for rui» 

Zoning ordinancea are in deroga- 
tion of an owner’s rights under the 
common law. 

X.Y.—^Application of Bayberry Hunt¬ 
ington, Inc., 146 N.Y.S.2d 342, 1 
Misc.2d 342—Village of Williston 
Park V. Israel, 76 N.Y.S.2d 605, 191 
Misc. 6, affirmed 94 N.Y.S.2d 921, 
276 App.Dlv. 968, affirmed 95 N.B. 
2d 208, 301 N.T. 713. 

45. N.Y.—Application of Bayberry 
Huntington, Inc., 146 N.Y.S.2d 342, 
1 Misc.2d 342—^I^ngo v. Eilers, 93 
N.Y.S.2d 517, 196 Misc. 909—Vil¬ 
lage of Williston Park v. Israel, 
76 N.Y.S.2d 605, 191 Misc. 6, af¬ 
firmed 94 N.Y.S.2d 921, 276 App. 
Div. 968, affirmed 95 N.E.2d 208, 
301 N.Y. 713. 

Pa.—^Pennsylvania Dri-BuUt Hous- 
ing Corp. V. Borough of Emporium, 
76 Pa.Dist. & Co. 331, 43 Mun.L.R. 
97. 

Appeal of Myers, Co., 103 Pittsb. 
Leg.J. 310. 

Compliance with procedural require¬ 
ments as affecting validity of exei> 
cise of zoning power see infra §5 
45-47, 

Sala of aloohiilio beraragas 

(1) In view of fact that when 
State Beverage Act was enacted 
there was no general law granting 
cities power to enact zoning ordi- 
nances, leglslature could not have in- 
tended that authority in such act for 
cities to establish zoning ordinances 
relating to sale of alcoholic beverag- 
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es wouid be exercised In any way 
other than that regularly followed by 
cities in adopting their ordinancea. 
Fla.—Eliis V. City of Winter Haven,. 
60 So.2d 620. 

(2) In view of provision of state- 
wide zoning law that it should not be 
construed to repeal. impair, or mod- 
ify any general or special law grant¬ 
ing like or similar powers to municl- 
palities, it must be presumed that 
language of zoning law was intend- 
ed to preserve to cities their power 
to designate areas within their lim- 
its wherein alcoholic beverages could 
not be sold in the manner in which 
this power had theretofore been ex¬ 
ercised under the Beverage Act. 

Fla.—Eliis v. City of Winter Haven, 

supra. 

(3) In absence of express state- 
ment of intent, or of such a diametri- 
cal repugnance as to leave court no 
alternative. a special zoning law ai>- 
plicabie only to a particular city dld 
not require city to exercise power of 
regulating location of liquor estab- 
lishment in a manner different from 
that prevlously followed under State 
Beverage Act, and, therefore, enact¬ 
ment by City of a zoning ordinance 
for that purpose was not requlred to 
follow procedural requirements of 
special zoning law. 

Fla.—Ellis V. City of Winter Haven, 
supra. 

46. Ala.—Thompson v. Wingard, 34 
So.2d 606. 250 Ala. 390. 

Cal.—Berrata v. Sales, 255 P. 538, 82^ 
C.A. 324. 

Pa.—^Fierst v. William Penn Memori- 
al Corporation, 166 A. 761, 311 Pa. 
263. 

Provisions held mandatory 
Frovislons of statute that no ordi-- 
nance intended to be of permanent, 
operation shall be adopted by council- 
at same meeting at which it is Intro- 
duced unless the unanlmous consent 
of those present is given for the im¬ 
mediate consideration of such ordi¬ 
nance and that consent is to be* 
shown by a vote taken by yeas and 
nays with the names of the members 
voting to be entered on the minutes 
are mandatory. 

Ala.—Thompson v. Wingard, 34 So.. 

2d 606, 250 Ala. 890. 

Beading prior to passage 
Municipality must comply with re- 
Quirement that the ordinance be read' 
in substantially Its final form at a 
meeting held within a specified time 
of its final passage. 

N.J,—Grantwood Lumber Co. v. 
Schweitzer, 147 A. 741, 7 N.J.Misc. 
1016, 

Amendme&t of mlmites of meetlngs 

Where zoning ordinance was adopt¬ 
ed whUe City was functioning under 
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to enact zoning ordinances does not outline the 
mechanics for passing such an ordinance, any ciear 
and formal action by the goveming board is suf- 

ficient.^7 

Where the use of private property is to be affected 
by restrictions contained in a zoning plan, there 
must be a determination by the authorized legislative 
body that the public welfare will be furthered by 
the imposition of such restrictions.^^ 

The validity of temporary or emergency ordi¬ 
nances adopted without compliance with the proce- 
dure fixed by statute is discussed infra § 19. 

Approval by coordinating committee. It will be 
conclusively presumed that an ordinance has been 
approved by a county coordinating committee where 
it was not disapproved by the committee.^^ 

Approval of county ordinance by town board. 
Under a statute authorizing a county board to enact 
a county zoning ordinance and requiring the ap¬ 
proval of a town board as a condition precedent to 


ZONING § 11 

such ordinance being operative in the town, a town 
board which has approved an ordinance cannot later 
withdraw its approval.^o 

A plebiscito of the neighborhood does not deter- 
mine zoning.51 

Rcsoliition or ordinance. Where a statute author- 
izes the adoption of zoning regulations by means 
of resolution, the municipality may not act by way 
of ordinance but where the statute requires an 
ordinance for the attainment of the zoning restric- 
tion, a resolution is ineffective to accomplish the 
desired resuit.®3 A city council may adopt an ordi¬ 
nance complete in itself, or it may adopt one fixing 
the location of the various districts by a map.^^ 

b. Notice and Hearing 

A public hearing on a proposed regulatlon, preceded 
by adequate notice, may be required. 

It is usually required that there be a public hear¬ 
ing on the proposed regulation.®® A hearing by a 


the “aldermanlc” form of govern- 
xnent, and the city subsequently 
changed to the commissi on form of 
government, commission had author- 
ity to amend minutes of council 
meetings at which the ordinance was 
adopted, to speak the truth according 
to the facts, where no intervening 
rights of third persons had arisen. 
Ala.—City of Guntersville v. WaJls, 
39 So.2d 567, 252 Ala. 66. 

47. Pa.—Commonwealth ex rei. v. 
Kinsey, 59 Pa.Dlst. & Co. 576, 

Paots or evidenoe consldered; dis- 
dosnre 

In adopting zoning regulations. 
zoning commission is not confined 
to consideration of such evidence as 
may be presented to it, but is enti- 
tled to take into consideration facts 
which may have been learned 
through personal observation, and it 
is not required to disclose at public 
hearing Information on which it will 
act. 

Conn.—De Mars v. Zoning Commis¬ 
sion of Town of Bolton, 116 A.2d 
653, 142 Conn. 580. 

48. Conn.—^Lordship Park Ass^n v. 
Board of Zoning Appeals of Town 
of Stratford, 75 A.2d 379. 137 Conn. 
84. 

49. Mich.—^Ritenour v. Dearbom 
Tp., 40 N.W.2d 137, 326 Mich. 242. 

50. Wis.—Jefferson County v. Tim- 
mel, 61 N.W.2d 518, 261 Wis. 39. 

51. Md.—^Montgomery County Coun¬ 
cil V. Scrimgeour, 127 A.2d 528, 211 
Md. 306—^Benner v. Tribbitt, 57 A. 
2d 346, 190 Md. 6. 

52. S.D.—City of Brooklngs v. Mar- 
tinson, 246 N.W. 916, 61 S.D. 168. 

53. NJr.—Antonelli Const. y. Mil- 


stead, 112 A.2d 608, 34 N.J.Super. 
449. 

Pa.—^Appeal from Radnor Tp., Quar. 
Sess., 40 Del.Co. 106. 

54. Mass.—City of Newburyport v. 
Thurlow, 84 N.E.2d 450, 324 Mass. 
40. 

Map in ciutody of city olerk held 
the map referred to in ordinance, and 
part thereof. 

Mass.—City of Newburyport v. Thur¬ 
low, supra. 

55. Cal.—Gilgert v. Stockton Port 
Dist, 60 P.2d 847, 7 C.2d 384. 

Conn.—Lordship Park Ass'n v. Board 
of Zoning Appeals of Town of 
Stratford, 75 A.2d 379, 137 Conn. 
84. 

Fla,—City of Hollywood v. Rix, 52 
So.2d 135. 

Ga,—Sikes v. Pierce, 94 S.B.2d 427, 
212 Ga. 567. 

La.—State ex rei. Holcombe v. City 
of Lake Charles, 114 So. 502, 175 
La. 803. 

Beauvais v. D. C. Hali Transport, 
App., 49 So.2d 44—State ex rei. 
Shaver v. Mayor and Councilmen 
of Town of Coushatta, App., 196 So. 
388. 

Md.—Walker v. Board of County 
Com*rs of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 350 U.S. 902, 100 L. 
Ed. 792—Crozier v. County Com’rs 
of Prince George’s County, 97 A. 
2d 296, 202 Md. 501, 37 A.L.R.2d 
1137. 

Mich.—Krajenke Buick Sales v. Kop- 
kowski, 33 N.W.2d 781, 322 Mich. 
250. 

Mo.—^Wippler v. Hone, 110 S.W.2d 
409, 341 Mo. 780—State ex reL 
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Kramer v. Schwartz, 82 S.W.2d 63, 
336 Mo. 932. 

N.J.—^Burmore Co. v. Smith, 12 A.2d 
363, 124 N.J.Law 541. 

Bowen v. Jersey City, 132 A. 334, 
4 N.J.Misc. 228. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.T.S.2d 58, 276 App.Div. 
1019, afflrmed 96 N.E.2d 731, 302 
N.T. 115. 

N.C.—Shuford v. Town of Waynes- 
ville, 198 S.E. 585, 214 N.C. 135. 
Okl.—Voight V. Saunders, 243 P.2d 
654, 206 Okl. 318—^Makrauer v. 

Board of Adjustment of City of 
Tulsa, 193 P.2d 291, 200 Okl. 285. 
Pa.—^Toland v. Newtown Tp., Quar. 
Sess., 35 Del.Co. 21. 

R. I.—^R. L Home Builders v. Bud- 
long Rose Co., 74 A.2d 237, 77 R.I. 
147. 

S. D.—Dodds V. Bickle, 85 N.W.2d 284. 
Compliance with procedural require- 

ments as to notice and hearing as 
affecting validity of exercise of 
zoning Power see infra S 46. 
Hearing provlded by goveming body 
Proper construction of statute re¬ 
quiring public hearing relating there- 
to before zoning ordinances become 
effective required that hearing con- 
templated therein be provided by 
goveming body of town, rather than 
by zoning board which was merely 
advisory body, without legislative 
Power. 

Pia.—^Town of Hillsboro Beach v. 

Weaver, 77 So.2d 463. 

Opportnnity to be heazd. 

A hearing by a zoning commission 
affords an opportunity for interested 
persons to be heard in justiflcation 
or opposition of a proposed action, 
and their evidence should be receiv- 
ed as alding commission in diaeharg- 
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zoning commission is not a trial,*»® although it is 

qiiasi-judicial.57 

The hearing may be requircd to bc preccdcd by 


adcquate public noticc;^* but it has bcen held that, 
in thc absence of statutory requirement, there is no 
necessity of noticc or opportunity for hearing.®* 


inff Ito duties In « manner con.sistent i 
with preaervation of common 
esto and gcneral wt-Ifart; as contem- ! 
plated by xonini? ordinanc«.*s. I 

Ky.—Hamllton Co. v. Lrf)uisvine 
Jefferson C<»unty Planning and j 
Zoning Commission, 287 S.W.2d [ 


"Bffoctlvo" 

Under statute providing that no j 
zoning regulation shall iiecome ef¬ 
fective or be establish*‘d until after 
public hearing, "effective” means 
abi e to produce and effect, and em- 
phasizes actual production of an ef¬ 
fect whosp contlnuance It often sug- 
gests. as the law beoomeo effective 
at once; “eatablish" meano to enact 
or ordain for pcrmanence. 

Conn.—Jack v. Torrant, 71 A.2d 706, 
136 Conn. 414. 

Ooimty.wlde heazing; towu hearfag 
Under statute relating to county 
zoning ordlnance. only one county- 
wide hearing is requircd to be held. 
and a public hearing la not requlred 
to be held In each town as a condi- 
tion precedent to toum board*s vot- 
ing approval of zoning ordlnance. 
Wls.—Jefferaon County v. Timmel. 
51 N‘.W.2d 618, 261 Wls. 3S. 

Adopttoa of towa plaa 
Where town adopted, wlthout no- 
tice or public hearing, a prellmlnary 
town plan as guide for future devel- 
opment and no regulatlons were 
adopted to compel landowners' com- 
pliance wlth plan, such plan was no 
more than a guide to future layout 
of town'8 highways and parks and 
could not curtall rlghts of private 
property or Ilmit a landowner in use 
of his land; and board of zoning ap- 
peals was not justifled In refuslng 
to approve plan of plaintiff for sub- 
dlTislon of his property on ground 
that plaintiff did not contemplate 
constnictlon of a road in locatlon In- 
dlcated roughly on prellminary town 
plan; and board acted illegally when 
it twmad down plaintlfTs appUcatlon 
on ground that its dlscretion was 
eotitrolled by «xistcnca of town 
plan. 

Cmul —^Lordship Park AsB'n v. Board 
of Zoning Appeals of Town of 
Btrmtford. 75 A.2d 37t, 1S7 Conn. 

84. 

BMOxd of liaaxiBg nat requlred 

—Alianlello v. Town Council of 
Town of Bast Provldence, 117 A.2d 
» 8 . 

paj-^JTioland t. Kowtown Tpb, 4J«ar. 
«Mna, 88 JMXia, SA 

5A Co. UiontevUU 

Co9«t3F * 


Zoning Commission, 287 S.\V.2d 

434. 

57. Ky.—Hamllton Co. v. L.ou is ville 
A J»‘ffersnn County Planning & 
Zoning Commission. supra. 

58. Fla.—City of Hollywood %•. Rix. 
:i2 So.2d 135. 

Ga.—Slkcs V. Plerce, 94 S.E.2d 427. 
212 Ga. 567. 

Ky.—Lioulsville A Jefferson County 
Planning & Zoning Commission v. 
Ogden, 210 S.W.2d 771, 307 Ky. 
362. 

La.—State ex rei. Holcombe v. City 
of Lake Charles, 114 So. 502, 176 
Lo. 803. 

Beauvais v. D. C. Hali Transport, 
App., 49 So.2d 44—State ex rei. 
Shaver v. Mayor and Councilmen 
of Town of Coushatta, App., 196 
So. 3SS. 

Md.—Walker v. Board of County 
Com>8 of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 350 U.S. 902, 100 L. 
Ed. 792—Crozler v. County Com^rs 
of Prince George*s County, 97 A. 
2d 296, 202 Md. 501, 37 A.L.R.2d 
1137. 

Mieh.—Kimjenke Buick Sales v. Kop- 
kowskl, 33 H.W.fd 781, 322 Mich. 
250. 

N.J.—Stirling T. City of Plainfteld, 
53 A.2d 713, 136 N.J.Law 38— 
Burmore Co. v. Smith, 12 A.2d 353, 
124 N,J.Law 541. 

Bowen v. Jersey City, 132 A. 
334, 4 N.J.Misc. 228, 

NT.Y.—Sehierloh v. Wood, 244 N.Y.S. 

651. 230 App.Dlv. 788. 

Okl.—^Volght V. Saunders, 243 P.2d 
664, 206 Okl. 318—Mackrauer v. 
Board of Adjustment of City of 
Tulsa, 193 P.2d 291, 200 Okl. 285. 
Pa,—^Appeal of Myers, Co., 103 
Pittsb.Leg.J. 310. 

R. I.—^R. I. Home Builders v. Bud- 
long Rose Co., 74 A.2d 237, 77 R.L 
147. 

S. D.—City of Brookings v. Martin- 
son. 246 N.W. 916, 61 S.D. 168. 

Tex.—^Peters y. Gough, CivAj>p., 86 
S.W.2d 616. 

Property owners are entitled to 
notice before passage of a zoning or- 
dinance which weuld limit use of 
tbeir property. 

Arix—Wood t, Town of Avondale, 
282 P.2d 968. 72 Ariz. 217. 

Oal.—Oiigert ▼. Stookton Fort Dist., 
69 P.2d 847, 7 C.2d 884. 

Berrata v. Sales, 255 P. 538, 82 
CA. 824. 

Oona.—Xjordship Park Ass^n v. Board 
of Zoning Appeals of Town of 
Stratford, 76 A.2d 379, 137 Conn, 
34. 


Bffeot of yalidating aot 

An act validating failure to leave 
wlth property owners copies of no- 
tlce of hearing on e.stablishment of 
building lines did not validate ac- 
tion of board of selectmen in estab- 
lishing building line where such ac- 
tion was defective because of inade- 
quacy of notice at time of hearing 
and failure to file copy of notice and 
proposed order with town clerk. 

Conn.—Alderman v. Town of West 
Haven, 200 A. 330, 124 Conn. 391. 
Zengtli of notice 

(1) The publication of notice of 
public hearing on proposed zoning 
regulation is governed by statute re- 
qulring that at least flfteen days’ 
notice shall be published and not by 
statute relating to notice of Judicial 
sales. 

S.C.—Central Realty Corp. ▼. Alll- 
son, 63 S.E.2d 153, 218 S.C. 435. 

(2) Under zoning statute, it is the 
holding of public hearings, not the 
length of time notice of such hear¬ 
ing is published, that confers juris- 
diction on a city having a planning 
commission to enact a valid original 
zoning ordinance. 

Kan.—Piper v. Moore, 183 P.2d 965, 
163 Kan. 565. 

PTotloe held sufiOloieiLt 
(1> Generally. 

Md.—Chayt v. Maryland Jockey Club 
of Baltimore City, 18 A.2d 856, 179 
Md. 390. 

N.J.—Stirling v. City of Plalnfield, 
53 A.2d 713, 136 N.J.Law 38. 

N.T.—^Village of Old Westbury v. 
Poster. 83 N.Y.S.2d 148, 193 Misc. 
47. 

Syverson v. Saffer, 140 N.Y.S.2d 
774, afflrmed 160 N.T.S.2d 651, 1 
A.D.2d 897. 

(2) Actual notice. 

Ky.—Polk V. Axton, 208 S.W.2d 497, 
306 Ky. 498. 

Pa.—^In re Schuylkill Tp. Zoning Or¬ 
dinance, 7 ChesUCo. 123. 

More thaa one pnbUcatiLon of no¬ 
tice held not required by statute. 
S.C.—Central Realty Corp. v. Allison, 
63 S.E.2d 163, 218 S.C. 435. 

59. Mass.—Town of Lexington ▼. 

Bean, 172 N.B. 867, 272 Mass. 647. 
43 G.J. p 345 note 98 Ca]. 
ConsUtational requiremeiLts 
With respect to the necessity of 
notice and hearing prior to adoption 
of zoning regulation, constitutional 
requirements were satisfled by ade- 
quate opportunity given after pass¬ 
age of by-law to contest its vaiidity 
and its application to property pur- 
porting to be affected by it. 

Mass.—Town of Lexington y. Bean, 
suprA 
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Where notice is required, it must sct forth the mu- 
nicipal authorities’ intention to adopt the zoning 
regulation together with the pians setting forth the 
character of the regulation to be adoptcd.®® It has 
been held that the notice should sufficiently describe 
the districts to be affected by the regulation but 
it has also been held that, unless otherwise required 
by statutory provision, the published notice need not 
contain a map showing the boundaries and limits 
of the zones to be created by the regulation. ^ 2 Ac- 
cording to one view, where sufficient notice is given 
prior to the hearing, the municipal zoning body may 
make changes or amendments to the proposed regu¬ 
lation in the course of its passage without giving 
further notice,®^ or without another public hear¬ 
ing under other authority, a zoning ordinance 
may be void where substantial amendments are made 
after the public hearing on the proposed ordinance 
without any new hearing on the changes and amend- 
ments.®5 

Aetion subsequent to hearing. Under the statute, 
action subsequent to the hearing may be manda- 
tory,66 and of the essence of the procedure de- 
scribed,®^ so that a vote of the zoning commission 
taken before the hearing cannot be effective.®^ 

c. Yoliag; Mtiative and Beferendnm 

Sz^bstantiai compliance with statutory requirements 


with respect to voting and initiative and referendum pro- 
poaais is necessary and sufficient. 

Substantial compliance with the statute providing 
for the form of ballot to be used for voting on a 
zoning plan has been held sufficient.^® Accordingly, 
the ballot may contain the theme of the issue rather 
than its text or a digest thereof.^® Only votes reg- 
istered for or against the proposed regulations will 
be considcred.^i Under statute, a zoning ordinance 
becomes the law of a town when the zoning regu¬ 
lations of the selectmen are approved by the vote of 
the towTi meeting."- 

Adoption of a zoning ordinance under the initia¬ 
tive law must be in accordance with requirements as 
to public hearings prior to adoption.^® A village ordi¬ 
nance requiring attachment to the zoning ordinance 
of a piat or map of the territory involved is not a 
condition precedent to the right of the \dllage elec- 
tors to initiate zoning legislation.^^ 

An ordinance adopting a comprehensive plan for 
zoning a city may be submitted to the qualified elec- 
tors of the city in the form of a referendum to de- 
termine whether the ordinance shall be approved; ‘ ^ 
and a zoning ordinance adopted by the legislative 
body of a city under the general law, without com- 
plj-ing with the requirements of the zoning act, has 
been held subject to referendum.*^® Under some 
statutes, in the adoption of a zoning regulation op- 
portunity need not be given for a referendum vote.^*^ 


Statutos hoia inappUcalile 
Statute requirintr hearinif before 
enactment of zoningr ordinance by 
“City” was held inapplicable to town; 
statute that no zoning ordinance or 
by-law shall be modifled or repealed 
except after reasonable notice and 
opportunity to objectors to be heard 
was held inapplicable to orlginal 
passage of zoning by-law by town. 
Mass.—Town of Lexington v. Bean, 
supra. 

60. Miss.—^Morris v. City of Colum- 
bla. 186 So. 292, 184 Miss. S42. 

61. Cal.—^Berrata v. Sales, 265 P. 
588, 82 CJL 324. 

62. Miss.—Arkansas Fuel Oil Co. v. 
City of Oxford, 195 So. 816, 188 

. Miss. 465. 

N.J.—^Bunnore Co. v. Smith, 12 A. 

2d 853, 124 N.J.Law 641. 

Tex.—City of Corpus Christi v. 
Jones, Civ.App., 144 S.W.2d 888, er¬ 
ror dismissed, judgment correct. 

63. N.J.--Stirling v. City of Plaln- 
fleld, 63 A.2d 713, 136 N.jr.Law 38. 

Pa.—In re SchuylklH Tp. Zoning Or¬ 
dinance, 7 Chest.Co. 128. 

Tex.—City of Corpus Christi v. 
Jones, CivA.pp., 144 S.W.2d 888, er¬ 
ror dismissed, judgment correct. 
Axnendment generally see infra 9$ 
81-123. 


I XTo chiHELge in. genezal pnrpose 

An amendment which does not 
change the general purpose of an 
ordinance may be made during its 
passage. 

lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 542, 246 lowa 
249. 

Ole^Age in map 

Where mayor and aldermen discov- 
ered, at time of hearing on flnal is¬ 
sue of adoption of zoning ordinance, 
that unauthorized alteration had been 
made on use district map, order ad- 
Judicating and reciting such altera¬ 
tion, providing that such alteration 
be deleted and map restored to its 
original condition, was not an 
“amendment” requiring new publica- 
tion of notice of adoption. 

Misa—Arkansas Fuel Oil Co. v. City 
of Oxford, 195 So. 316, 188 Miss. 
455. 

64. N.T.—Halpem ▼. Dassler, 136 N. 
Y.S.2d 8. 

65. N.y.—Village of Mill Ne(dc v. 
Nolan, 251 K.Y.S. 533, 233 App. 
Div. 248, aflOrmed 182 KJE2. 196, 259 
N.Y. 696. 

66. Conn.—Jack v. Torrant, 71 A.2d 
705, 136 Conn. 414. 

Frotectioii of pzoperty owaexs 
Under statute providing that no 
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zoning regulation shall become effec¬ 
tive or be established until after a 
public hearing, action by zoning com¬ 
mission must be taken after it has 
held prescribed public hearing to 
afford property owners protectlon of 
exercise of composite deliberative 
consideration and judgment of com¬ 
mission, formally registered, after 
its members have had benefit of con- 
slderlng ali claims made, and Infor¬ 
mation afforded, at public hearing. 
Conn.—Jack v. Torrant, supra. 

67. Conn.—Jack v. Torrant, supra. 

68. Conn.—^Jack v. Torrant, supra. 

69. Ohio.—^Prosen v. Duffy, 87 NJB. 
2d 342, 152 Ohio St 139. 

70. Ohio.—^Prosen v. Duffy, supra. 

71. Ohio.—^Bumett v. Wooster, Com. 
Pl., 84 NJES.2d 261. 

72. Vt—Thompson v. Smith, 129 A. 
2d 638, 119 Vt 488. 

78. CaL—^Hurst v. City of IBurlin- 
game, 277 P. 308, 207 C. 134. 

74. Ohio.—^Russell v. Linton, Com. 
PL, 115 NJE!.2d 429. 

75. Neb.—KeHey v. John, 76 K.W* 
3d 718, 162 Keb. 81». 

76. CaL-^ohnston v. City of 

mont, 323 P.2d TL \ ‘ 

77- Conn.—^Town of , v* 

Kimbei-ly, 169 A. 909. 
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§ 12. -Recommendation of Board or 

Commission 

Under some statutes, but not under others, the City 
governing body must obtain the recommendation of a 
board or commission as to a proposed zoning regulation 
before it may promulgate such regulation; but the rec¬ 
ommendation is not binding. 

Under some statutes, the municipal ^overning 
body may cxercise the zoning power without first 
receiving the recommendation of any board or com- 
mission.'^® Under other statutes, a board or com¬ 
mission may be appointed to recommend the bounda- 
ries of the various distriets and appropriate regula- 
tions to be enforced therein,*^^ and it may be pro- 
vided that the city goveming body may not promul¬ 
gate any zoning regulation before receiving such 
recommendation.®® 

Such a board or commission holds public meet- 
ings,®^ after due notice®^ to the property owners,®® 


and thcreafter makes its recommendation to the mu¬ 
nicipal goveming body.®< The proceedings of such 
board or commission have been considered as not 
judicial in character,but merely advisory, as dis- 
cussed supra § 9, and the municipal or county gov- 
erning body is not bound to adopt the pians submit- 
ted,*® but ma}' adopt or establish different regula- 
tions.®7 

A statute providing that no member of the plan- 
ning board shall bc permitted to act on any matter 
in which he has either directly or indirectly any 
personal or financial interest is not confined to in- 
stances of possible material gain,®® but extends to 
any situation in which the personal interest, direct 
or indirect, may have the capacity to exert an in- 
fluence on his action in the matter before the 
board.®® A statute providing that the legislative 
body shall appoint a commission to be known as the 
zoning commission does not authorize the creation 


W.Va.—State ex rei. Baer v. City of 
Beckley, 57 S.E.2d 263. 133 W.Va. 
459. 

Ozlfflaal OTdiaaaoe 

Where a statute requires amenda- 
tory zonins: ordinances to be submit- 
ted to a referendum, a zoning ordi- 
nance adopted after a prior ordi- 
nance had been adjudged void may 
be enacted without submission to 
voters. 

Cal.—Wheat v. Barrett, 290 P. 1033, 
210 C. 193. 

7^ N.J.—Brandon v. Board of 
Com’r8 of Town of Montclair, 11 
A,2d 304, 124 N.J.Law 135. afflrmed 
15 A.2d 698, 125 X.J.Law 367. 

79S. Cal.—Schofleld v. City of Los 
Angeles, 7 P.2d 1076, 120 C.A. 240. 
Mo.—State ex rei. Kramer v. 
Schwartz, 82 S.W.2d 63, 336 Mo. 
932 

43 G.J. p 345 note 99. 

Appoiatnuni aot mandatory 
Ala.—^Rose v. City of Andalusia, 81 
So.2d 66, 249 Ala. 333. 

Diffsrwit oommissioft at time of 
«laolaMit 

Pa.—Complaint as to Legality of 
East Whlteland Tp. Zoning Ordi- 
nance of 1963» Quar.Sess.. 6 Chest. 
Co. 172. 

JEsoabor of ocmaty board aa anesabor 
of omumlsslon 

(1) Iiegislative Intent of statute, 
authorlzing board of county commis- 
sionera to adopt county zoning ordi- 
xuunce prorldlng for their appoint- 
ment of oounty planning and zoning 
coBtmlwion» that a member of board 
be a member of such commission, 
was compiied with by county com- 
missioners* appolntment of president 
of board as member of zoning com¬ 
mission to flH unexpired term of re- 
slgning member. 


Md.—^t\’alker v. Board of County 
Com*ra of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 350 U.S. 902, 100 L. 
Ed. 792. 

(2) Failure of county commission- 
ers to appoint successor of resfgn- 
ing member of county planning and 
zoning commission until over two 
months after his resignation did not 
invalidate creation of commission by 
zoning ordinance under statute re- 
quiring that commission consist of 
flve members, in absence of showing 
that county commissioners did not 
act with reasonable promptness un¬ 
der circumstances to fili vacancy, 
Md.—^Walker v. Board of County 
Com^rs of Talbot County, supra. 

80. U.S.—Standard Oil Co. of New 
Jersey v. City of Charlottesville, 
C.C.A.Va., 42 P.2d 88. 

Cal.—Schofield v. City of Los An- 
geles, 7 P.2d 1076, 120 CA. 240. 
Ky.—City of Somerset v. Weise, 263 
S.W.2d 921. 

La.—State ex reL Shaver v. Mayor 
and Councllmen of Town of Cou- 
shatta, App., 196 So. 388. 

Mo.—State ex rei. Kramer v. 

Schwartz, 82 S.W,2d 63, 336 Mo. 
932. 

N.C.—Shuford v. Town of Waynes- 
ville, 198 S.E. 685, 214 N.C. 135. 
Tenn.—State ex rei. Lightman v. City 
of Nashville, 60 S.W.2d 161, 166 
Tenn. 191. 

Wash.—^Lauterbach v. City of Cen¬ 
tralia, 304 P.2d 666, 49 Wash.2d 
550. 

Validity of temporary or emergency 
ordinance adopted before receiving 
report of commission see infra S 
19. 

81. Kan.—^Piper v. Moore, 183 P.2d 
965, 168 Kan. 565. 

Pa.—Complaint as to I^gality of 
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East Whlteland Tp. Zoning Ordi¬ 
nance of 1953, Quar.Sess., 6 Chest, 
Co. 172. 

43 C.J. p 348 note 1. 

82. Mass.—Town of Burlington v. 
Dunn, 61 N.E.2d 243. 318 Mass. 216, 
certiorari denied 66 S.Ct. 51, 826 
U.S. 739, 90 L.Ed. 441. 

Pa.—Complaint as to Legallty of 
East Whlteland Tp. Zoning Ordi¬ 
nance of 1953, Quar.Sess., 6 Chest. 
Ca 172. 

43 C.J. p 345 note 2. 

Slnd of notioe 

Goveming board of city is not re- 
quired under zoning statute to give 
any directions to planning commis¬ 
sion of kind of notice to be glven 
of hearings preliminary to adoption 
of an original zoning ordinance. 

Kan-—Piper v. Moore, 183 P.2d 965, 
163 Kan. 565. 

Notice held snffloieiit 
Kan.—^Piper v. Moore, supra, 

—^Deynzer v. Evanston, 149 
NJE. 790, 319 111. 226. 

84. N.H.—Stone v. Cray, 200 A. 617, 
89 N.H. 483. 

43 C.J. p 345 note 4. 

Beport held proper 
N.Y,—^Village of Old Westbury v. 
Poster, 83 N.T.S.2d 148, 193 Misc. 
47. 

85. Mo.—State v. Davis, 259 S.W. 80, 
302 Mo. 307. 

86. Mo.—State v, Davis, supra. 

Wash.—^Lillions v. Glbbs, 289 P.2d; 

203, 47 Wash.2d 629. 

87. Mo.—State v. Davis, 259 S,W. 
80, 302 Mo. 307. 

88. N.J.—^Zell V. Borough of Rose- 
land. 125 A.2d 890, 42 N.J.Supen 


<8i N.J.—Zeli V, Borough of Rose- 
land, supra. 
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of such commission by the legislative body, but 
provides for a commission to be appointed thereby.^O 

§ 13. -Filing, Recording, or Publication 

of Regulation after Adoption 

Statutory requirem«nts as to filing, recording, or pub¬ 
lication in connection with zoning ordinances must be 
followed. 

WTiere a statute requires a municipalit>* enacting 
a zoning ordinance to file the plan, maps, charts, and 
descriptive matter thereof in the county clerk^s of¬ 
fice, this provision of the law must be followed, 
as must other provisions as to filing QtJier 

statutory provisions requiring that the ordinance 
and a piat of the restricted district be recorded have 


ZONING §§ 12-13 

been held directory oniy, and not to affcct the valid- 
ity of the ordinance.®^ Copying zoning by-Iaws in- 
to the town records has been held not necessary to 
the legal enactment thereof,provided they can 
be identified in some other manner and are embodied 
in permanent form so that their existcnce, adoption, 
and identification are not left uncertain.^® 

A municipalit}' or county must comply with statu- 
tor}' requirements as to publication^® or posting^^ 
of the regulation after its adoption, and it may be re- 
quired that a map constituting part of the ordinance 
be set out in the publication,^® or that the publica¬ 
tion either contain a copy of the plan or map or 
state where such plan or map is on file.^^ It has 


sa Tex.—Storin Bros. v. Town of 
Balcones Heights» Civ.App.. 239 S. 
W.2d 842, refused no reversible er¬ 
ror. 

De facto offleers 

Where state law provided for ea- 
tablishment of zoning commission, 
and mayor appointed commission 
which was confirmed by council, and 
members functioned as commission, 
even though irregularity existed in 
appointment of commission, mem¬ 
bers would have functioned as de 
facto offleers and their recommenda- 
tions to City council would have same 
effect as though each member was 
de jure member of commission. 

Tex,—Storm Bros. v. Town of Bal¬ 
cones Heights, supra. 

31, Ark.—City of Searcy v. Rober- 
son. 273 S.W,2d 26, 224 Ark. 344 
—City of Benton v. Phillips, 88 S. 
W'.2d 828, 191 Ark. 961. 

Pa.—Pennsylvania Dri-Built Hous- 
Ing Corp. V. Borough of Empori¬ 
um. 76 Pa.Dist. & Co. 331, 43 Mun. 
IaR. 97. 

Porpose 

Sole purpose of statutory require- 
ment that master zoning plan be filed 
in office of clerk of county court is 
to fumish to the public additional 
•constructive notice of zoning ordi- 
nanca 

Ky.—^Polk V. Axton, 208 S.W.2d 497, 
306 Ky. 498. 

Bevlsed map 

Where zoning map, by mistake, 
was not properly adopted as a part 
of a zoning ordinance, a revised map 
attached to, and made a part of, or¬ 
dinance adopted by city council was 
sufficient to sustain ordinanca 
W.Va.—State ex rei. Baer v. City 
of Beckley, 57 S.E.2d 263, 133 W. 
Va. 469. 

32. Town board’s approval of ooniu 
ty ordinance 

Filing with county board of writ- 
ten resolutions of town board ap- 
proving county zoning ordinance and 
amendments thereto was sufficient 
compliance with statutory require- 


ment that town board*s written ap- 
proval of ordinance be filed with 
county board, and what afterwards 
became of such filed resolutions of 
approval was immaterial, 

Wis.—^Jefferson County v. Timmel, 
51 ]Sr.W.2d 518, 261 Wia 39. 

93. XJ.S.—^De Lano v. City of Tulsa, 
C.C.A.Okl.. 26 F.2d 640, certiorari 
denied Delano v. City of Tulsa, 49 
S.Ct. 179, 278 U.S. 654, 73 L.Ed. 
564. 

lowa—^Boardman v. Davis, 3 N.W.2d 
608, 231 lowa 1227. 

94. Mass.—^Mayo v. Inhabitants of 
Town of West Springfleld, 157 N. 
E. 700, 260 Mass. 594. 

95. Mass.—^Mayo v. Inhabitants of 
I Town of West Springfleld, supra. 
Becozd idiowing vote 

Town clerk’s record showing vote 
to amend by-laws by adding zoning 
ordinance held sufficient to identify 
them as by-laws adopted. 

Masa—^Mayo v. Inhabitants of Town 
of West Springfleld, supra. 

9B, Minn.—W. EL Barber Co. v. City 
of Mlnneapolis, 34 N.W.2d 710, 227 
Minn. 77. 

N.Y.—Longo V. Bilers, 93 N.T.S.2d 
517, 196 Misc. 909—Milano v. Town 
of Patterson, 93 Nr.Y.S.2d 419, 197 
Misc. 467—Village of Wllliston 
Park V. Israel, 76 N.Y.S.2d 605, 191 
Misc. 6, affirmed 94 N.Y.S.2d 921, 
276 AppJ>iv. 968, affirmed 95 N.E. 
2d 208, 301 N.Y. 713. 

Pa,—Kelly v. City of Philadelphia, 
115 A.2d 238, 382 Pa. 459—Fierst v. 
William Penn Memorial Corpora¬ 
tion, 166 A. 761, 311 Pa. 263. 

Sherwln v. City of Bria 30 Pa. 
Dist & Co. 701, 19 Erle Co. 383, 
86 Pittsb.Leg.J. 761. 

County Bonixig ordinance held «tflU 
oiently publlshed 

Wia—Jefferson County v. Timmel, 
61 N.W.2d 618, 261 Wls. 39. 

97. N.Y.—Longo v. Bilers, 93 N.Y.S. 
2d 617, 196 Misc. 909—^Milano v. 
Town of Patterson, 93 Nr.Y.S.2d 
419, 197 Misc. 467. 
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Affldavit of town olerk 

Under statute, a certification by 
affldavit of town clerk that he posted 
copies of ordinance is presumptive 
evidence that ordinance was proper¬ 
ly posted. 

N.Y.—Longo V. Bilers, 93 N’.Y.S.2d 
517, 196 Misc. 909. 

98. Mass.—^Inhabitants of Town of 
West Springfleld v. Mayo, 163 N.E. 
653, 265 Mass. 41. 

Map attached to pamphlet held zon¬ 
ing map 

Wis.—Jeflerson County v. Timmel, 
51 N.W.2d 518, 261 Wis. 39. 
Colored map 

Where colored map reflecting deci- 
sions of City council with respect to 
zoning was not published as required 
by charter and black and white map 
was published by proper authority as 
a part of zoning ordinance, on the ex- 
piration of three years from the date 
of its publication the black and white 
map became the offlcial zoning map 
of the City, although certain property 
zoned for *light industrial” use in the 
colored map was erroneously desig- 
nated as zoned for **municipal dweli- 
ing" use in the black and white map. 
Minn.—W. H. Barber Co. v. City of 
Minneapolis, 34 N.W.2d 710, 227 
Minn. 77. 

Publicatimi held snAdeni 
Newspaper publication of town 
zoning by-law and map was held suf¬ 
ficient, although map was reduced in 
size and printed in black and whita 
instead of colors as on town meeting 
map. 

Mass.—^Inhabitants of Town of West 
Springfleld v. Mayo, 163 N.K 653, 
265 Mass. 41. 

99. Pa.—^Fierst v. William Penn 
Memorial Corporation, 166 A. 762, 
811 Pa. 263. 

SefereoLceto seczstary 
Where publication of zoning ordl- 
nance did not include map or refer 
to place of flllng, reference in ordi¬ 
nance to name of township secretary 
did not make ordinance valid as iet- 
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been held, under anothcr statute, that publication of 
the ordinancc is not rcquired where compliance has 
been had wxth provisions that the proposed ordi- 
nance be published bcforc adoption,^ and that in 
any case the city council’s failure to direct formally 
the publication of the regulation in a ccrtain issue 
of a ncwspaper did not rcnder the publication there- 
of in such issue ineffectivc.^ 

§ 14. Knowledge or Notice of Zoning Regu- 
lations or Orders 

Property owners are charged with notice of zoning 
ordinanccs. Authorities differ aa to whether a court wiil 
take Judicial notice thereof. 

Every property owner in a city is charged with 
notice of the zoning ordinanccs and even a non- 
resident who deals with property within the liniits 
of an unincorporated city is charged with knowledge 
of the zoning ordinance of the city regulating the 
use of such property.*^ So, a purchaser of land is 
presumed to possess knowledge of the restrictions 
in a zoning ordinance applicable thereto;^ and a 


purchaser of land has been held charged with knowl¬ 
edge that a hospital may bc built in a section classi- 
ficd as a particular type of residential area.® On 
the other hand, one who, relying on the fraudulcnt 
misrepresentations of the vendor, purchases a build- 
ing containing a kitehen maintained and used in vio- 
lation of a zoning ordinance has been held not bound 
by constructive notice of the ordinance.^ 

Judicial notice. It has been held that a court 
will take judicial notice of a zoning ordinance,® and 
of the fact that zoning laws and ordinances affect 
property interests® and that a constitutional amend- 
ment was requircd, in a particular casj, to validate 
them.^® It has also been declared a matter of com- 
men knowledge that many municipalities have 
passed zoning ordinances prohibiting, within cer- 
tain districts, industries, commercial enterprises, un- 
dertaking establishments, and other businesses which 
are conducted without noise, dust, or vibration.ii 

Other authority holds that judicial notice will not 
be takcn of a zoning ordinance or regulation,^® or 
of an order of the zoning authorities.^® 


dicatlnsr that map was filad with 
him. 

Pa.—Fierat v. Wllllam Penn Memori- 
al Corporation, supra. 

!• Tex.—City of Corpus Christi v. 
Jones, Oiv.App.. 144 S.W.2d 388. 
error dismlased, Judgment correct. 

2. Tex.—City of Corpus Christi v. 
Jones, supra. 

3. Tenn.—Brooks v. City of Uem- 
pbis, 241 S.W.2d 432. 192 Tenn. 371. 

4. Tex.—City of Dallaa v. Coffln, 
Civ.App.. 254 S.W.2d 203, refused 
no reversible error. 

Bm N.J.—^Lumund v. Board of Ad- 
iuatment of Borough of Huther- 
ford, «9 A.2d 381. 6 N.J.Super. 474. 
mmnned 78 A.2d 545, 4 XJT. 677. 

e. D.C.—^American ITniversity r. 

Prentlss, D.C., 113 F.Supp. 389, af- 
ftrmed Prentlss v. American Uni- 
versity, 214 F.2d 282, 94 U.S.App. 
D.C. 204. certiorari denied Wrather 
T. American University, 75 S.Ct. 
2X7, 348 U.S. 898, 99 705. 

7. Cal.—^Barder r. McClung. 209 P, 
2d 898, 93 CJL2d 892. 

tL AUu—^heXl OU Co. t. Edwards. 
81 So.2d 536. 283 Ala. 4, certiorari 
denied 78 act 139. 350 U.S. 885. 
100 UVd, 784. 

XU.---Charle8 v. City of Chicago, 109 
K.E.2d 790. 413 111. 428. certiorari 
denied 73 act. 1182. 345 U.a 874. 
97 IML 1389. 


Liberty Nat. Bank of Chicago v. 
Vance, 120 N.E.2d 349, 3 IlLApp.2d 
1 . 

Pleadlng of zoning ordinaxiee by 
giving its title and date of ita pas- 
sage invokes Judicial notice of provi¬ 
sions of ordinance. 

Utah.—Dowse v. Salt Inke City 
Corp., 256 P.2d 723. 123 Utah 107. 

I Frovision. of off-atreet pazfcing fsoiL. 
I itles 

I Judicial notice may well be taken 
I of fact that enlightened zoning re- 
I strictions are more and more requir- 
ing property owners. both buslness 
and residential. to provide adequate 
off-atreet parking facilities for motor 
vehiclea 

N.T.—People v. Taylor, 111 N.Y.S.2d 
703, 202 Misc. 265. 

Zisase allegediy violating oedinanoe 
Where, in lessees' suit to cancel 
a lease, lessors dled a counterclaim 
for rent due, and lessees answered. 
denying that lessors were entitled to 
rent, on the ground that the lease 
was exeeuted for a purpose in viola- 
tion of zoning ordinance, court was 
bound to take Judicial notice of or¬ 
dinance. 

111.—Lind V. Spannuth, 120 N.E.2d 
881, 3 Ill.App.2d 112. 

8. NJF.—Stirling v. City of Plaln- 
held. 49 A.2d 38. 134 N.J.Law 485. 
reversed on other gronnds 53 A.2d 
713, 138 N.J.Law 38. 

I(k N-J.—Stirling v. City of Plain- 
held, supra. 


11. Pa.—^Kistler v. Borough of 
Swarthmore, 4 A.2d 244, 134 Pa. 
Super. 287. 

12. Conn.—^Kiska v. Skrensky, 138 
A.2d 523, 146 Conn. 28—Gilbert v. 
Town of Hamden, 68 A.2d 157, 135 
Conn. 630. 

Ky.—^Butler v. Louisville & Jelferson 
County Bd. of Zoning Adjustment 
and Appeals, 224 S.W.2d 658, 311 
Ky. 663. 

‘*We cannot take Judicial notice of 
municipal ordinances. They are mat- 
I ter of fact to be alleged and proved 
llke other faets.” 

Mass.—^Boyle v. Buildlng Inspector 
of Malden, 99 N.E.2d 925, 926, 327 
Mass. 664. 

Belevant and material regnlations 
Court of common pleas, in appeal 
from order of board of appeals on 
zoning. cannot take Judicial notice of 
relevant and material zoning regula¬ 
tione. 

Conn.—Cohen v. Board of Appeals on 
Zoning of City of Bridgeport, 94 A. 
2d 793, 139 Conn. 450. 

Ordinanoe adopted by eounty board 
Zoning ordinance adopted by board 
of commissioners of roads and reve- 
nues for county for unincorporated 
areas of county could not be Judi- 
cially noticed by state courts. 

Ga.—^Lewensteln v. Curry, 42 6.K2d 
158. 75 Ga.App. 22. 

13. Ky.—^Butler v. Louisville & Jeff- 
erson County Bd. of Zoning Ad¬ 
justment and Appecbls, 224 S.W. 
2d 85$, 311 Ky. 663. 
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ZONING § 15 


A. VALIDITY 

1. General Consideeations 


§ 15. In General 

There Is no fundamental objection to zoning laws and 
ordlnances as long as they are reasonable In their scope 
and operation and apply without unnecessary discriml- 
natlon; they are flenerally held valid. 

Unconstitutionality of a zoning ordinance is ille- 
gality of the highest order accordingly, as shown 
infra § 17, zoning regulations must not infringe the 
constitutional guaranties of the state or nation. 
There is no fundamental objection to zoning laws 


and ordinances, however, as long as they are reason¬ 
able in their scope and operation and apply without 
unnecessary discrimination.^5 They will be sus- 
tained unless it is shown that there is no substantial 
relation between them and the furtherance of any 
of the general objects which justify them,^® or un¬ 
less the constitutional objections urged against them 
are supported by competent evidence or appear on 
their face-i*^ Accordingly, zoning regulations are 
generally held valid,^® and they have been upheld 


14. Ind.—Board of Zoning Appeals 
of Decatur v. Decatur, Ind. Go. of 
Jehovah’s Witnesses, 117 N.E.2d 
115, 233 Ind. 83. 

15. Ild.—City of Baltimore v. Cohn, 
105 A.2d 482, 204 Md. 523. 

Reasonableness seo infra §§ 68-80. 

1& Mass.—Raymond v. Commlssion- 
er of Public Works of Loweli, 131 
N.B.2d 180, 833 Idass. 410—Gairea 
V. Bullding Com*r of Hingham, 83 
N.E.2d 550, 823 Mass. 580. 
Necesslty of conforming wlth objec- 
tlves specified in enabllng act see 
infra § 17. 

Vcft ligllit::^ iavalldated 
A zoning ordinance in eifect for 
almost seventeen years without | 
chailenge or objection should not be j 
lightly invalldated. 

N.T.—^Fleetwood Manor, Inc. v. Vll- 
lage of Huntlngton Bay, 115 N.Y.S. 
2d 615. j 

17. Mich.—Hammond v. Kephart, 50 j 

N.W.2d 155, 831 Mich. 551. j 

Palpable Inadeanacy 
Zoning ordinance must be upheld j 
unless it is so plainly and palpably 
inadeq.uate that it offends constitu- 
tion. 

Va.—Ours Properties, Inc. v. Ley, 06 
S.E.2d 754, 198 Va. 848. 

18. U.S.—^Knickerbocker Ice Go. v. 
Sprague, D.C.N.T., 4 F.Supp. 499. 

Ark.—City of West Helena v. Bock- 
man, 256 S.W.2d 40, 221 Ark. 677. 
Cal.—Steiger v. Board of Supervi- 
sors, 300 P.2d. 210, 143 CJL2d 352 
—People V. Johnson, 277 P.2d 45, 
129 CLA2d 1. 

Colo.—Flinn v. Treadwell, 207 P.2d 
967, 120 Colo. 117. 

Conn.—^Miller v. Zoning Commission 
of City of Bridgeport, 65 A.2d 577, 
135 Conn. 405—State ex rei. Wise 
V. Turkington, 63 A.2d 596, 135 
Conn. 276. 

Del.—^Papaloanu v. Commissfoners of 
Hehobath, 20 A.2d 447, 25 DeLCh. 
827. 


Fla.—City of Miami Beach v. First 
Trust Co.. 45 So.2d 681. 

Ga.—Birdsey v. Wesleyan College. 
87 S.E.2d 378, 211 Ga. 583. 

111.—^People ez rei. Joseph Lumber 
Co. V. City of Chicago, 83 N.E.2d 
592, 402 111. 321—People ex rei. Mil- 
ler V. GUI. 59 N.E.2d 671, 389 111. 
394—^Zadworny v. City of Chicago, 
44 N.E,2d 426, 380 111. 470—Neef v. 
City of Sprlngfield, 48 N.E.2d 947, 
380 111. 275. 

Will County v. Stanflll. 129 N.E. 
2d 46. 7 IU.App.2d 52. 

Ind.—General Outdoor Advertlsing 
Co. Y. City of Indianapolis, Depart¬ 
ment of Public Parks, 172 N.B. 309, 
202 Ind. 85, 72 A.L.R. 453. 

lowa.—Boardman v. Davis, 3 N.W.2d 
608, 231 lowa 1227. 

Ky.—Smlth v. Selligman, 109 S.W.2d 
14, 270 Ky. 69—Fowler y. Obier. 7 
S.W.2d 219, 224 Ky. 742. 

La.—State ex rei. Manhein v. Harri- 
son, 114 So. 159, 164 La. 564. 

Archer y. City of Shreveport, 
App., 85 So.2d 337. 

Md,—^Anne Arundel County Com'rs y. 
Ward, 46 A.2d 684, 186 Md. 330, 
165 A.L.R, 816, 

Mass.—Caires v. BuUding Com'r of 
Hingham, 83 N.E.2d 550, 323 Mass. 
589—Simon v. Town of Needham, 
42 N.E.2d 516, 311 Mass. 560, 141 
A.L.R. 688. 

Mich.—Bane v. Pontiae Tp., Oakland 
County. 72 N.W.2d 134, 343 Mich. 
481—SteYens v. Royal Oak Tp., 
Oakland County, 68 N.W.2d 787, 342 
Mich. 105—Hammond v. Kephart, 
50 N.W.2d 165, 331 Mich. 651— 
ErYin Acceptance Co. y. City of 
Ann Arbor, 34 N.W.2d 11. 822 Mich. 
404—^Portage Tp. v. Full Salvatlon 
Union, 29 N,W.2d 297, 318 Mich. 
693, appeal dismissed Full Salva- 
tion Union y. Portage Tp., Kaltmna- 
zoo County, Mich., 68 S.C^ 735, 333 
U.S. 851, 92 Ii.Ed. 1133, rehearlng 
denied 68 S.Ct 1336, 334 U.S. 830, 
92 UEd. 1757. 

Mo.—Fairmont Inv. Co. v. Woer- 

i «mnn, 210 S.W.2d 2«, 267 Uo. 226. 
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Mont.—Freeman v. Board of Adjust- 
ment of City of Great Falis, 34 P. 
2d 534, 97 Mont. 342. 

Neb.—^Pettis v. Alpha Alpha Chap- 
ter of Phi Beta Pi, 213 N.W. 835, 
115 Neb. 525. 

N.J.—Repp V. Shahadi. 38 A.2d 284, 
132 N.J.Law 24—Brandon v. Board 
of Com’rs of Town of Montclair, 11 
A.2d 304. 124 N.J.Law 135. affirmed 
15 A.2d 598. 125 N.J.Law 367. 

Keiser v. Inhabitanta of City of 
Plainfleld, 159 A. 755, 10 N.J.Misc. 
496. 

N.Y.—Baddour v. City of Long 
Beach, 18 N.E.2d 18, 279 N.Y. 167. 
124 A.L.R. 1003, reargument de¬ 
nied 19 N.B.2d 90. 279 N.Y. 794, 
appeal dismissed 60 S.Ct. 77, 308 
U.S. 503, 84 L.Ed. 431. 

Curtiss-Wright Corp. v. Incorpo- 
rated Village of Garden City, 61 N. 
Y.S.2d 678, 270 App.Div. 936. af- 
flrmed 72 N.B.2d 26, 296 N.Y. 839. 

Fortieth St. & Park Ave. v. 
Walker, 234 N.Y.S. 708, 133 Misc. 
907—^Rice V. Van Vranken, 22$ N. 
Y.S. 32, 132 Misc. 82, amrrned 232 
N.Y.S. 606, 225 App.Div. 179, af- 
flrmed 176 N.B. 304, 256 N.Y. 641— 
Gordon y. Board of Appeals of City 
of Schenectady, 225 N.Y.S. 680, 131 
Misc. 346. 

Town of Perinton v. Muzeka, 141 
N.Y.S.2d 607, appeal dismissed 149 
N.Y.S.2d 251 four cases, 1 A.D.2d 
795 and 149 N.Y.S.2d 252, 1 A.D.2d 
795, amended on other grounds 151 
N.Y.S.2d 622, 2 A.D.2d 647—Sibek 
Y. Salun, 132 N.Y.S.2d 596. 

N.D.—^Midgarden v. City of Grand 
Forks, 64 N.W.2d 659, 79 N.D. 18. 

: Chio.—Central Outdoor Advertlsing 
Co, V. Village of Evendale, Ohio» 
Gom.PL, 124 N.E.2d 189. 

Santangelo v. City of Cinclniiatl, 
26 Ohio N.P..N.S., 49. 

Okl.—Weaver v. Bishop, 52 p.2d 853, 
174 Okl, 492—Beverldge v, Harper 
& Turner Oil Trust, 35 P.2d itiff, 
168 OkL 609. 

Pa.—Appeal of Medinger, 196 
118, 377 Pai. 217—4jeipe9l 
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as against the objcction that they werc in violation 
of particular constitutional provisions^® or that 
they were discriminatory.20 Jf the question of the 
constitutionality of a zoning order or regulation is 
fairly debatable, the order or regulation must 
stand;2i if not, it will be stricken down .22 


The strictly local interests of a town in enacting a 
zoning law must yield if it appears that such inter¬ 
ests are plainly in conflict with the interests of the 
general public,23 and zoning laws and applications 
thereof have been held invalid,^^ and required to be 


Sl A.2d B33, 36S P*. 121~-Appeal 
of Kerr, 144 A. 81, 2$4 Pa. 246. 

Borough of Kingston v. Kalanos- 
Icy, 38 A.2d 393. 155 Pa.Super. 424. 

Appeal of Tredyffrin Const. Co., 
Com.PI., 8 Cheat.Co. 85—Schlaan- 
«tlne V. Westtown Tp., Com.PI., 7 
Cheat.Co. 217—Complaint as to Le- 
gality of East Whiteland Tp. Zon¬ 
ing Ordinance of 1953, Com.Pl., 6 
Chest.Co. 172—Toland v. Newtown 
Tp., Quar.Sess., 35 Del.Co. 21— 
Commonwpalth v. Campbell, Quar. 
Sess., 29 Erie Co. 113—^Appeal of 
Stninlc, Com.PI., 27 North.Co. 324— 
Appeal of Liowden. Com.PI., 96 
Pittsb.Leg.J. ISS—Rlcharda ▼. 
Johna. Com.PI., 88 Pittsb.Leg.J. 351, 
appeal dismissed. 13 A.2d 59. 338 
Pa. 232. 

Tex.—Edge v. City of Bellaire. CIv. 
App., 200 S.W.2d 224, error refused. 

Ex parte Hobbs, 157 S.W.2d 397. 
143 Tex.Cr. 100. 

Va.—West Bros. Brick Co. v, City of 
Alezandrla. 192 S.E. 881, 169 Va. 
271, appeal dismissed 58 S.Ot. 369, 
362 U.S. 658. 82 L.Ed. 508, rehear- 
ing denied 58 S.Ct 480, 302 XJ.S. 
781, 82 L.Ed. 603. 

Wash.—State ex rei. Wenatehee Con- 
gregation of Jehovah*8 Witnesses 
V. City of Wenatehee, 321 P.2d 195, 
50 Wash.2d 378. 

Wi8.---^i6enfeld v, Village of Shore- 
wood, 287 N.W. 683. 232 Wia 410. 

Existliig or fature «tatas 
Zoning ordinances are constitution¬ 
al as valid exercises of police power. 
erhetber they merely protect existing 
status or involve plan for city’s fu¬ 
ture development. 

Mich.—-Austin v. Older, 278 N.W. 727, 
283 Mich. 667. 

aeld B 0 t lavaild 

(1) Fact that xoning regulat ions 
of town contain no provision for the 
establiahment of any new cemeteries 
within the town dld not invalidate 
the regulatione. 

Conn.—Antenucci t. Hartford Roman 
Catholie Dlocesan Oorp., 110 A.3d 
496. 19 Conn.Sup. 131. 

(2) Ordinance requiring occupied 
trsiler to be located on a site Ucens- 
«d for that purpose was not invalid. 
Mich.—^Wyoming Tp. v. Herweyer. 33 

N.W.2d 93. 321 Mich. 611. 

(S> Where xoning ordinance pro- 
Tided for establiahment of board of 
adjustmeiit which was never appoint- 
od, and town refased permlt for trall- 
er camp In sone, appllcati<m of or- 
diaaneo to applicant was not lllegal 
hoessups no board of adjustment ex- 


Isted, since applicant couid on prop- 
er application to court compei ap- 
pointment of necessary members to 
pass on request for varlance. 

K.J .—Michaels v. Townshlp Commlt- 
tee of Pemberton Tp.. Burlington 
County, 67 A.2d 324, 3 N.J.Super. 
523. 

19- Conn.—Fitzgerald v. Merard 

Holding Co.. 147 A. 513, 110 Conn. 
130, certiorari denied Merard Hold¬ 
ing Co. V. Fitzgerald. 50 S.Ct. 247, 
281 U.S. 732. 74 L.Ed. 1148—State 
V. Hillman, 147 A. 294, 110 Conn. 
92. 

lowa.—Marquis v. City of Waterloo, 
228 N.W. 870. 210 lowa 439. 

Ky.—^Kesselring v. WakeOeld Realty 
Co.. 227 S.\V.2d 416. 312 Ky. 334. j 
La.—State ex rei. Shaver v. Mayor i 
and Councilmen of Town of Cou- 
shatta, App., 196 So. 388. 

Mich.—Portage Tp. v. Pull Salva- 
tlon Union. 29 N.W-2d 297, 318 
Mich. 693, appeal dismissed Full 
Salvation Union v. Portage Tp„ 
Kalamazoo County, Mich., 68 S.Ct. 
735, 333 U.S. 851, 92 L.Ed. 1133, 
rehearing denied 68 S.Ct. 1336, 334 
U.S. 830, 92 L.Ed. 1757. 

S.C.—^Momeier v. John McAlister. 

Inc., 27 S.E.2d 504, 203 S.C. 353. 
Tex.—Ex parte Hobbs, 157 S.W.2d 
397. 143 Tex.Cr. 100. 

43 C.J. p 335 note 51. 

Applicability of particular constitu¬ 
tional guaranties see Constitution¬ 
al Law 9S 281, 498, 506, 703. 

90. Cal.—Price v. Schwafel, 206 P. 
2d 683, 92 C.A.2d 77—^Donovan v. 
City of Santa Monlca, 199 P.2d 51, 
88 C.A.2d 386. 

Colo.—^Flinn v. Treadwell. 207 P.2d 
967, 120 Colo. 117. 

Ga.—Orr v. HapevUle Realty Co., 94 
S.E.2d 682, 212 Ga. 649. 
ni.—^Mundelein Estates v. Village of 
Mundelein, 99 N.E.2d 144, 409 111. 
291. 

Mich.—Portage Tp. v. Full Salvation 
Union, 29 N.W.2d 297. 318 Mich. 
693, appeal dismissed Full Salva¬ 
tion Union v, Portgage Tp., Kal¬ 
amazoo County, Mich.. 68 S.Ct. 735, 
333 U.S. 851, 92 L.Ed. 1133, re¬ 
hearing denied 68 S.Ct. 1336, 334 
U.S. 830. 92 L.Ed. 1757. 

Neb.—City of Omaha v. Glissmann, 
39 K.W.2d 328, 151 Neb. 895, appeal 
dismissed 70 S.Ct 1002, 339 U.S. 
960, 94 L.Ed. 1370, rehearing denied 
71 S.Ct. 16, 340 U.S. 847, 95 L.Ed. 
621. 

N.T.—^Fox Meadow Estates v. Liv- 
ingston. 252 N.T.S. 178, 233 App. 
Div. 260, afllrm^ Foz Meadow Es- 

702 


tates v. Culley, 185 N.E. 714, 261 
X.Y. 506. 

Pa.—Lower Merion Tp. v. Frankel, 57 
A.2d 900, 358 Pa. 430. 

43 C.J. p 335 note 54, p 336 note 75 
[a]. 

Requirement that exercise of zoning 
Power be without discrimination 
generally see infra § 17. 

Ordinaaoe penoitting redasslfication 
An ordinance is not invalid as dis- 
criminatory although it permits the 
owner to apply for a reclassificatlon 
of his property and permits the city 
council to relieve the owner from any 
inequitable burden resulting from 
the general classiflcation. 

Cal.—City of San Mateo v. Hardy, 
149 P.2d 307, 64 C.A.2d 794. 

21. D.C.—American University v. 
Prentlss, D.C., 113 P.Supp. 389, af- 
firmed Prentlss v. American Uni¬ 
versity, 214 F.2d 282, 94 U.S.App. 
D.C. 204, certiorari denied Wrath- 
er V. American University, 75 S.Ct. 
217, 348 U.S. 898, 99 L.Ed. 705. 
lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 542, 246 lowa 
249. 

Md.—^Anne Arundel County Com'rs 
V. Ward, 46 A.2d 684, 186 Md. 330, 
165 A.L.R. 816. 

N.J.—^Katobimar Realty Co. v. VTeb- 
ster, 118 A.2d 824, 20 X.J. 114. 

Struyk v, Samuel Braen*s Sons, 
85 A,2d 279, 17 N.J.Super. 1, af- 
flrmed 88 A.2d 201, 9 N.J. 294. 

82. Fla.—City of MIami Beach v. 
Lachman. 71 So.2d 148, appeal dis¬ 
missed Lachman v. City of Miami 
Beach, 75 S.Ct 292, 348 U.S. 906, 
99 L.Ed. 711. 

23. Mass.—Simon v. Town of Need- 
ham, 42 N.E.2d 516, 311 Mass. 560, 
141 A.L.R. 688. 

24. Pia.—Mayer v. Dade County, 82 
So.2d 513. 

Ga.—Taylor v. Shetzen, 90 S.E.2d 572, 
313 Ga. 101, 

IU.—^Du Page County v. Halkler, 115 
N.E.2d 635, 1 I11.2d 491—Galt v. 
Cook County, 91 N.E.2d 395, 405 
111. 396. 

Mass.—^Barney & Casey Co. v. Town 
of Milton, 87 N.E.2d 9, 324 Mass. 
440—Shea v. Inspector of Buildings 
of Quincy, 83 K.E.2d 457, 323 Mass. 
652. 

Mich.—^Rltenour v. Dearborn Tp., 40 
N.W.2d 137, 326 Mich. 242—Oschin 
V. Redford Tp., 24 N.W.2d 152, 315 
Mich. 359. 

N.T.—Consolidated Edison Co. of N. 
T. V. Village of Briarcllff Manor, 
144 N.Y.S.2d 379, 208 Misc. 295. 
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set aside.25 So, purported zoning regulation or 
ordinance promulgated without authority is void and 
of no effect and approval by the county commis- 
sioners of ultra vires regulations promulgated by 
a village adds nothing to their validity.2" 

The validity of the regulation usually depends 
on the surrounding conditions and circumstances,28 


ZONING § 15 

that is, on the physical facts and surrounding cir- 
cumstances,2® not the possible action of unidentified 
third persons,^® and each case must be determined 
on its own facts.^^ 

A zoning ordinance may be valid in its general 
aspects, yet invalid as applied to particular property 
and a particular set of facts,32 so that the constitu- 


Pa.—^Falls Tp. v. First Falis Healty I 
Corp., Com.Pl., 6 Bucks Co. 6, 70! 
Tork Leir.Rec. 37—^Application for | 
Restaurant Liquor License, Hykel. 
Quar.Sess., 39 Del.Co. 108—^Appeal 
from Peters Tp. Ordinance» Quar. 
Sess.» 29 Wash.Co. 172. | 

25. Mich.—^Pere Marquette Ry. Co. 
V. Township Board of Muskegron 
Tp.. 298 N.W. 393, 298 Mich. 31. 

26. Ga.—^Humthlett v. Reeves, 90 S. 

B.2d 14, 212 Ga. 8—Herrod v. 

0*Beirne, 80 S.E.2d €84, 210 Ga. 476 
—City of Pearson v. Glidden Co.. 
55 S.E.2d 125, 205 Ga. 738—Lanier 
V. Richmond County, 45 S.E.2d 415, 
203 Ga. 39. 

La.—^Mills V. City of Baton Rouge, 
28 So.2d 447, 210 La. 830. 

Mass.—Caires v. Building Com*r of 
Hingham, 83 N.E.2d 550, 323 Mass. 
689. 

N.C.—^Vance S. Harrington & Co. v. 
Renner, 72 S.E.2d 838, 236 N.C. 321. 

27. Md.—^Perry v. County Bd. of Ap- 
peals for Montgomery County, 127 
A.2d 507, 211 Md. 294. 

28. U.S.—^American Wood Products 
Co. V. City of Minneapolis, D.C. 
Minn., 21 F.2d 440, afflrmed, C.CJV.., 
35 F.2d 657. 

Conn.—Corthouts v. Town of New- 
ington, 99 A.2d 112, 140 Conn. 284, 
38 A.L.R.2d 1136. 

Idaho.—0’Connor v. City of Moscow, 
202 P.2d 401, 69 Idaho 37, 9 A.L.R. 
2d 1031. 

m.—Midland Elee. Coal Corp. v. 
Knox County, 115 N.E.2d 276, 1 III. 
2d 200. 

Ky.—Smeltzer v. Messer, 226 S-W. 
2d 96. 311 Ky. 692. 

Neb.—Cassel Realty Co. v. City of 
Omaha, 14 N.W.2d 600. 144 Neb. 
763. 

N.Y.—Bowen v. Hlder, 37 N.T.S.2d 
76. 

Chio.—^Kessler v. Smith, App., 142 N. 
E.2d 231, appeal dismissed 146 N.E. 
2d 308, 167 Ohio St. 91. 

Or.—Shaffner v. City of Salem, 268 
P.2d 699, 201 Or. 45. 

48 C.J. p 335 note 60. 

Neighbozlng viUages 

Considerations in determlning 
whether zoning ordinance is based 
on Public good are not comparative 
powers of neighboring villages, but 
ezisting conditions. 

Hl.—^Forbes v. Hubbard, 180 N.B. 

767, 348 ni. 166. 

Welghlng of equitia* 

Each case involving validity of a 


zoning ordinance resolves itself into 
a weighing of equities. 

Tex.—City of Liibbock v. Stubbs. 
Civ.App., 278 S.’VV.2d 519. 

29. Cal.—MeCarthy v. City of Man¬ 
hattan Beach, 264 P.2d 932. 41 C.2d 
879, certiorari denled 75 S.Ct. 29, 
348 U.S. 817, 99 L.Ed. 644. 

30. Cal.—^MeCarthy v. City of Man¬ 
hattan Beach, supra. 

Possible abuse of privilege 
Because a privilege granted by a 
zoining ordinance may be abused is 
no reason for denying privilege. 

111.—Bohan v. Village of Riverside. 

138 N.E.2d 487, 9 IU.2d 561. 

81. U.S.—Standard Oil Co. v. City 
of Tallahassee, Fla., D.C.Fla., 87 
F.Supp. 145, afflrmed, C.A., 183 F.2d 
410, certiorari denied 71 S.Ct. 208, 
340 U.S. 892, 95 L.Ed. 647. 

Cal.—City of Los Angeles v. Gage, 
274 P.2d 34, 127 C.A.2d 412. 

Fla.—City of Mlami Beach v. Ocean 
& Inland Co., 3 So.2d 364, 147 Fla. 
480. 

Ga.—^Humthlett v. Reeves, 90 S.E.2d 
14, 212 Ga. 8. 

111.—Jacobson v. City of Evanston, 

139 N.B.2d 205, 10 I11.2d 61— 

Schnelder v. Board of Appeals of 
City of Ottawa, 84 N.E.2d 428, 402 
111. 536. 

Ind.—^Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of Je- 
hovah*s Witnesses, 117 N.E.2d 115, 
233 Ind. 83—City of East Chicago, 
Ind. V. Sinclair Refining Co., 111 
N.E.2d 459, 232 Ind. 295. 

Mich.—^White v. Southfield Tp., 79 
N.W.2d 863, 347 Mich. 548—Anchor 
Steel & Conveyor Co. v. City of 
Dearbom, 70 N.W.2d 753, 342 Mich. 
361—Redford Moving & Storage 
Co. V. City of Detroit, 58 N.W.2d 
812, 336 Mich. 702—^Pringle v. 

Shevnock, 14 N.W.2d 827, 309 Mich. 
179—^Palmer v. City of Detroit, 11 
N.W.2d 199, 306 Mich. 449. 

Minn.—Connor v. Chanhassen Tp„ 81 
N.W.2d 789, 249 Minn. 205. 

Mo.—^Landau v. Levin, 213 S.W.2d 
483, 268 Mo. 77—Fairmont Inv. Co. 
V. Woermann, 210 S.W.2d 26, 367 
Mo. 625. 

Deacon v. City of Ladue, App., 
294 S.W.2d 616. 

Neb.—City of Omaha v. Glissmann, 
39 N.W.2d 828, 151 Neb. 895, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
960, 94 L.Ed. 1370, rehearlng de¬ 
nied 71 S.Ct 16, 340 U.S. 847, 95 L. 
Bd. 62L 


N.J.—Blanchi v. Morey, 24 A.2d 566, 
128 N.J.Law 219. 

N.T.—Heimerle v. Village of Bronx- 
ville, 5 N.T.S.2d 1002, 168 Misc. 
788, afflrmed 11 N.r.S.2d 367, 256 
App.Div. 993—Fox Meadow Estates 

V. Livingston, 242 N.T.S. 86, 137 
Misc. 22. reversed on other 
grounds 252 N.Y.S. 17S. 233 App. 
Div. 250, and afflrmed Fox Meadow 
Estates v. Culley, 185 N.B. 714, 
261 N.Y. 506. 

Harrison v. Reidpath, 93 N.Y.S.2d 
569. 

Okl.—Royal Baking Co. v. Oklahoma 
City. 75 P.2d 1105, 182 Okl. 45. 
Tex.—City of Waxahachie v. Wat- 
kins, 275 S.\V.2d 477. 154 Tex. 206. 

Lamkin v. City of Bellaire. Civ. 
App., 308 S.'VV.2d 70. error granted 
—^ity of Lubbock v. Stubbs. Civ. 
App., 278 S.\V.2d 510—Clesi v. 

Northwest Dallas Imp. Ass*n, Civ. 
App., 263 S.\V.2d 820, refused no re- 
versible error. 

Wis.—Chrome Plating Co. v. City of 
Mllwaukee, 17 N.W.2d 705. 246 WIs. 
526—^Eggebeen v. Sonnenburg, 1 N. 

W. 2d 84, 239 Wis. 213, 138 .A..L.R. 
495. 

32. U.S.—^Women*s Kansas City St 
Andrew Soc. v. Kansas City, C. 
C.A.MO., 58 F.2d 593—Koch v. City 
of Toledo, C.CA.Ohio, 37 F.2d 336. 
111.—La Salle Nat. Bank of Chicago 
v. City of Chicago, 125 N.E.2d 609, 
6 I11.2d 344—^Du Page County v. 
Halkier, 115 N.E.2d 635, 1 I11.2d 491 
—^Pioneer Trust & Sav. Bank v. 
Village of Oalc Park, 97 N.E.2d 302, 
408 111. 458—Galt v. Cook County, 
91 N.E.2d 395, 405 111. 396—Schnei- 
der V. Board of Appeals of City of 
Ottawa, 84 N.E.2d 428, 402 111. 536. 
—^People ex rei. Joseph Lumber 
Co. V. City of Chicago, 83 N.E.2d 
592, 402 111. 321—Quilici v, Village 
of Mount Prospect, 78 N.K2d 240, 
399 111. 418—Offner Electronics v. 
Gerhardt 76 N.E.2d 27, 398 IlL 265 
—Anderman v. City of Chicago, 49 
N.E.2d 51, 379 111. 236—Taylor v. 
Village of Glencoe, 25 N.E.2d 62, 
372 111. 507—Johnson v. Village of 
Villa Park, 18 N.E.2d 887, 370 IlL 
272—Speroni v. Board of Appeals 
of City of Sterllng, 15 N.K2d 302, 
368 111. 568. 

Ind.—^Board of Zoning Appeals of l>e- 
catur V. Decatur, Ind. Co. of J^o- 
vah’8 Witnesses^ 117 NJEI.2d 115» 
i 233 Ind. 83. 
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§§ 1&-16 ZONING 


tionality of a zoninisr ordinance, when applied to 
any particular land, dcpends on thc particular facts 
applicablc thcrcto notwithstanding thc validity of 
thc general zoning ordinance has been dctcrmmed.^3 
There is authority, however, to the cffect that where 
realty in a certain arca is of the samc character, a 
2 oning regulation may not bc held valid as to cer¬ 
tain property in such area but void as to other prop- 
erty in the arca, since thc regulation is either valid 
in its entircty or wholly void.^^ 

Zoning regulations vvhich may be regarded as 
within thc power of one munici[»al coriioration may 
not be so regarded as to another.^^ 

Change of conJitions or circmislanccs, Zoning 
under constitutional rights must not be made 
static;^® but ordinarily, the validity of a zoning reg- 
ulation dcpends on the facts existing at the time 
such validity is questioned,®^ and not on spcciilation 
on whether future dcvelopracnts, when and if they 
come into bcing, may render the zoning unconstitu- 
tional as to the changed conditions.^® The con- 
fiscatory character of the rcgulation may be proved 
by conditions existing when the validity is ques- 
tioned.®* So, it has been held that a change of cir- 


cumstances may be considered in determining the 
validity of a zoning rcgulation even though the rcgu¬ 
lation was reasonablc when promulgated,**® since a 
rcgulation which is valid in its application to a 
particular area at thc time of its adoption may be 
rendered invalid by a subscqiicnt change in condi- 
! tions,^^ 

It has liccn held, however, that the constitutional- 
ity of a zoning ordinance or of its application to 
particular property must be determined on the basis 
of thc facts and conditions as they existed prior to 
the time that thc complaining property owncr pro- 
ceeded in disregard of the ordinance,and that 

thc landowner may not, after erecting a building in 
violation of restrictions, claim that the land is more 
adaptable for such a building than for the kind of 
structures for which the area is zoned.^® A zon¬ 
ing ordinance which is a legitimate exercise of the 
police power will not be declared void bccause of a 
mere change of municipal council policy.^^ 

§ 16. As Dependent on Police Power 

Zoning regulations are vaild oniy when they are fafr- 
ly within the scope of the police power to enact laws for 


Hinn.—State v, Nopthweatem Pre- 
paratory School, 37 N.W.2d 370. 
228 Hinn. 363. 

Mo.—Fainnont Inv, Co. v. Woer- 
mann, 210 S.W.2d 26, 357 Mo. 625. 

Deacon ▼. City of Xiadue, App.i 
294 S.W.2d 616. 

Okl.—Royal Bakingr Co. v. Oklahoma 
City. 75 P.2d 1105, 182 Okl. 45. 

Tex.—City of Corpua Christi v. 
Jones, Civ.App., 144 S.W.2d 388, 
error dlsmlssed, Judsmcnt correct 

Qnasttoa r^ted In application to 
poriietilar p rop e x ty 

(1) Whether a zoning ordinance Is 
discriminatory ia related in its appli¬ 
cation to the particular property in- 
Tolved. 

Ca!.—City of tioe Anheles ▼. Gasre, 
274 P.2d 34, 127 C.A.2d 442—Morris 
T. City of Loa Anyeles, 254 P.2d 
936, 116 C.A.2d 866. 

(2) As to particular lota, a court 
may declare a zonlny ordinance void 
on a proper showinsr that its appli¬ 
cation Is discriminatory. 

Ark.—City of Uttie Rock v. Hunter. 

228 8.W.3d 58. 216 Ark. 916. 
la— 43alt V. Cook Cousty, 91 NJC. 
2d 395, 495 Xll. 896. 

VlMSte nioiseasy to mbaw invalkttty 
WHiere a sonlniT ordinanoe would 
preelude use of property for any pnr- 
peee to which it is reaaowably adapt- 
ed, to anstain i^taek en validity 
thtreof. It mnat appear that ordi- 
luusca doea not anthoriao a variation 
of ceoaral yala whidb wonld admit of 
laa m that aneh vnitatiaB has 
heaa rafa aa d hf adhaislatyativa hoard 


in exercise of discretlon which ordi¬ 
nance confers on board. 

N.T.—Arverne Bay Const. Co. v. 
Thatcher, 15 N.E.2d 587, 278 N.T. 
222, 117 A.L.R. 1110. 

Xa STew Jersey 

(1) It has been recognlzed that 
zoning restrictions may be such in a 
given case as to he conflscatory, and 
in those circumstances general rule 
must be struck down as oppressi ve. 
N.J.—Brandon v. Board of Com*rs of 

Town of Montclair, 11 A.2d 304, 
124 N.J.Law 135, affirmed 15 A.2d 
538, 125 N.J.L.aw 367. 

(2) Validity of a zoning regulation 
is not to be determined, however, by 
reference to a slngle indlviduars 
property, 

N.J.—Fischer v. Bedminster Tp., 93 
A.2d 378. 11 N.J. 194. 

83> Mo.—Taylor v, Schlemmer, 183 
S.W.2d 913, 353 Mo. 687—Glencoe 
Lime A Cernent Co. v. City of St. 
Louls, 108 S.W,2d 148, 341 Mo. 689. 

34. Va—^Blankenshlp v. City of 
Richmond. 49 S.£L2d 321, 188 Va 
97. 

36. T7.S.—Village of Euclid ▼. Am- 
bler Realty Co., Chio, 47 S.Ct 114. 
272 U.8. 365. 71 L.Sd. 303. 54 A.LuR. 
1616. 

43 OJ. p 336 note 76. 

SUe ofcMy 

A regttiatory zoning ordinance 
which would be elearly valid as ap¬ 
plied to a great city mlght be eleer- 
ly unreasonable and invalid in a oom- 
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munity of a much less congested na¬ 
ture. 

U.S.—Village of Euclid v. Ambler 
Realty Co., supra 

Del.—In re Cereslni. 189 A. 443, 8 W. 
W.Harr. 134. 

Mich.—^Hitchman v. Oakland Tp., 45 
N’.W.2d 306, 329 Mich. 331. 

33. Ohio.—Rrleger v. City of Cleve- 
land, App., 143 N.E.2d 142. 

37. Mich.—Gust v. Canton Tp., 70 N. 
W.2d 772, 342 Mich. 436. 

N.T.—Bronxville Associates v. Brady, 
36 N.T.S.2d 308. 

Ohio.—^Krleger v. City of Cleveland, 
App., 143 N.E.2d 142. 

38. Cal.—Laglss v. Kraintz, 232 P. 
2d 541, 104 C.A.2d 793. 

Ohio.—^Krieger v. City of Cleveland, 
App., 143 N.B.2d 142. 

39. N.T.—^Bronxville Associates v. 
Brady, 36 N.T.S.2d 208. 

40. Fla—City of Miaml Beach v. 
First Trust Co., 45 So.2d 681. 

N.T.—^Evanns v. Qunn, 29 N.T.S.2d 
368, 177 Misc. 85, affirmed 29 N.T. 
S.2d 150, 262 App.Div. 865. 

41. N.T.—^Vernon Park Realty v. 
City of Mount Vernon, 121 N.E.2d 
617, 807 N.T. 493. 

People V. Leighton, 44 N.T.S.2d 
779. 

48. Cal.—Wilklns t. City of San 
Bemardino, 175 P.2d 642, 29 C.2d 
332. 

48. CaL—Wilklns v. City of San 
Bemardino, supra 

44. Minn.—^Kiges v. City of St. Paul, 
62 N,W.2d 863, 240 Minn. 522. 
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ZONING § 16 


th« safety, heatth, morais, and general weifare of tfie 
people. 

In general, zoning, or lawfui zoning, is within and 
constitutes a lawfui and valid exercise of the police 
power,^5 and its validity may be sustained thereun- 
der.^® Subject to constitutional and statutory guar- 
anties, limitations, and restrictions, as discussed in¬ 
fra § 17, and to the requirement that they must be 


reasonable, infra § 68, the validity of zoning enact- 
ments, regulations, and restrictions is dependent on 
their being within and constituting a valid exercise 
of the police power,^^ or on their having a reason¬ 
able relation thereto;^* and, hence, they xnust fall 
as invalid unless they are within and can be support- 
ed as a legitimate exercise thereof.^5 


45. Ala.—Walls v. City of Gunters- 
vllle. 45 So.2d 468, 253 Ala. 480. 
Cal.—^McCarthy v. City of Manhat¬ 
tan Beach, 264 P.2d 932, 41 C.2d 
879, certiorari denied 75 S.Ct. 29. 
348 U.S. 817, 99 L.Ed. 644—Olemona 

V. City of Los Angeles, 222 P.2d 
439, 36 C.2d 95—Wilkins v. City of 
San Bernardino, 175 P.2d 542, 29 
C.2d 332. 

People V. Johnson, 277 P.2d 45, 
129 C.A.2d 1—Willett & Crane v. 
City of Palos Verdes Estates, 216 
P.2d 85, 96 C.A.2d 757—Corpora¬ 
tion of PresidinfT Bishop of Church 
of Jesiis Christ of Latter-Day 
Saints v. City of Porterville, 203 
P.2d 823, 90 C.A.2d 656, appeal dis- 
missed 70 S.Ct. 78, 338 U.S. 805, 
94 KBd. 487, rehearins: denied 70 
S.Ct. 342, 338 U.S. 939, 94 Ii.Ed. 
579. 

Fla.—State ex rei. S. A. Lynch Corp. 
v. Danner, 33 So.2d 45, 159 Fla. 
871. 

Ga.—^Morsran v. Thomas, 68 S.E.2d 
659, 207 Ga. 660. 

ni. —Gordon v. City of Wheaton, 146 
N.E.2d 87, 12 U1.2d 284. 

Ind.—^Town of Homecroft v. Mac- 
beth, 148 N.E.2d 563-Lutz v. New 
Albany City Plan Commission, 101 
N.E.2d 187, 230 Ind, 74. 
lowa.—^Livingston v. Davis, 50 N.W. 
2d 592, 243 lowa 21, 27 A.L.R.2d 
1237—Granger v. Board of Adjust- 
ment of City of Des Moines, 44 N. 

W. 2d 399, 241 lowa 1356. 

Ey.—^E^ed v. LouisvUle and Jeffer- 
son County Planning and Zoning 
Commission, 258 S.W.2d 466. 

La.—^Archer v. City of Shreveport, 
App., 85 So.2d 337. 

Md.—Colati V. Jirout, 47 A.2d 613, 
186 Md. 652—Anne Arundel County 
Com*rs y. Ward, 46 A.2d 684, 186 
Md. 330, 165 A.L.R. 816. 

Mich.—Scholnick v. City of Bloom- 
fleld Hilis, 86 N.W.2d 324, 850 Mich. 
187—^Portage Tp. v. Full Salvation 
Union, 29 N,W.2d 297, 318 Mich. 
693, appeal dismissed 68 S.Ct. 735, 
333 U.S. 851, 92 L..Ed. 1138, re- 
hearing denied 68 S.Ct. 1336, 834 

U.S. 830, 92 UEd. 1757. 

N.T.—Daub v. Popkin, 171 N.T.S.2d 
518, 5 A.D.2d 283. 

People V. Calvar Corp., 69 N.T.S. 
2d 272, afflrmed 36 N.E.2d 544, 286 
N.T. 419,136 A.Li,R. 1876. 

Ohlo.—Smith y. Juillerat, 119 N.E.2d 
611, 161 Ohlo St 424. 

Morris y. Roseman, App., 118 N. 
B.2d 429, reversed on other grounds 
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123 N.E.2d 419, 162 Ohlo St. 447— 
Kllko y. City of Cleveland, App., 
102 N.R2d 476. 

Or.—Holt v. City of Salem, 234 P.2d 
564, 192 Or. 200. 

Pa.—^Kline v. City of Hhrrisburg, 68 
A.2d 182. 362 Pa. 438. 

Appeal of Scranton Lackawanna 
Indus. Bldg. Co., Com.Pl., 57 Lack. 
Jur. 173—City of Wllliamsport v. 
Miller, Com.Pl., 4 Lycoming 35. 
Tenn.—^Davidson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 827. 

Tex.—City of Dallas v. Halbert Civ. 
App., 246 S.W.2d 686, error refused 
no reversible error. 

Basis for npholdlng 
Constitutional guaranties of pri¬ 
vate rights are subject to Qualifica- 
tlon that they may be cut down by 
governmental agencies acting under 
police power of state, and it is under 
this concept that zoning ordinances 
are upheld. 

111.—Eleopoulos v. City of Chicago, 
120 N.E.2d 555, 3 I11.2d 247. 

Vonudatton of aathoxity 
A municipality*s authority to enact 
a zoning ordinance restrictlng use of 
privately owned property is founded 
not in eminent domain but in police 
power. 

S.C.—James v. City of Greenville, 88 
SJS.2d 661, 227 S.C. 565. 

Qenezal soheme or plaa of zoning 
is constitutional because it has a 
definite relation to the public health, 
safety, morals, and welfare. 

Pa.—Swade v. Zoning Bd. of Ad- 
justment of Springfield Tp., 140 A. 
2d 597. 

Valid in prindplo 

Zoning ordinances are constitu¬ 
tional in principle as a valid exercise 
of the police power. 

Mich.—^Anchor Steel & Conveyor Co. 
v. City of Dearbom, 70 N.W.2d 753, 
342 Mich. 361—Hammond v. Kep- 
hart, 50 N,W.2d 156, 331 Mich. 551 
—^Portage Tp. v. Full Salvation 
Union, 29 N.W.2d 297, 818 Mich. 
693, appeal dismissed 68 S.Ct. 735, 
838 U.S. 851, 92 REd. 1133, re- 
hearing denied 68 S.Ct 1336, 834 

U. S. 830, 92 L.Bd. 1757—Austln v. 
Older, 278 N.W. 727, 283 Mich. 667. 

Wash.—State ex reL Wenatchee Con- 
gregation of JehQvah*8 Witnesses 

V. aty of Wenatchee, 312 P.2d 195, 
50 Wa8h.2d 878—State ex rei. Mil¬ 
ler V. Cain, 242 P.2d 606, 40 Wash. 
2d 216. 


ZTot exhansted by nse 
Adoption of a zoning ordinance by 
a municlpality is a valid exercise of 
police power, which is not exhaust- 
ed by its use. 

N.C.—^McKinney v. City of High 
Point, 79 S.E.2d 730, 239 N.C 232. 

46. 111.—Dunlap v. City of Wood- 
stock, 91 N.E.2d 434, 405 111. 410. 

Minn.—^Kiges v. City of St Paul, 62 
N.W.2d 363, 240 Minn. 622. 

Neb.—^Davis v. City of Omaha, 45 N. 

W.2d 172, 153 Neb. 460. 

47. Conn.—^Falrlawns Cemetery 

Ass'n v. Zoning Commission of 
Town of Bethel. 86 A.2d 74, 138 
Conn. 434—Lordship Park Ass*n v. 
Board of Zoning Appeals of Town 
of Stratford, 75 A.2d 379, 137 Conn. 
84. 

Md.—^Northwest Merchants Terminal 
V. 0*Rourke, 60 A.2d 743, 191 Md. 
171—^Dobres v. Schwartzman, 69 A. 
2d 684, 191 Md. 19. 

N.Y.—Dilliard v. Village of North 
Hilis, 91 N.T.S.2d 542, 195 Misc. 
875, reversed on other grounds 94 
N.Y.S.2d 715, 276 App.Div. 969, or- 
der resettled 95 N.Y.S.2d 503, 276 
AppJ>iv. 1013. 

Pa.—Putney v. Abington Tp., 108 A. 

2d 134, 176 Pa.Super. 463. 

Tex.—Congregation Committee, 

North Fort Worth Congregation, 
Jehovah’s Witnesses v. City Coun- 
cil of Haltom City, CivJiLpp., 287 
S.W.2d 700. 

Tezt of vaUdlty 

In considering constitutionality of 
county zoning ordinance, the vital 
Questlon is whether the ordinance 
constitutes a reasonable exercise of 
police power delegated to county by 
leglslature enacting statute confer- 
rlng power on county board to «uict 
zoning ordinances. 

Wis.—Jeflerson County v. Timmel, 
61 N.W.2d 518, 261 Wis. 89. 

Open area 

It is within police power to regu¬ 
late open area zoning. 

Pa.—Fagan v. Philadelphia Zoning 
Bd. of Adjustment 132 A.2d 279, 
889 Pa. 99. 

48. Pa.—Appeal of Sawdey, 85 AM 
28, 369 Pa. 19—^Lower Merion Tp. 
V. Frankel, 57 A.2d 900, 358 Pa. 489. 

48. Conn.—^Fairlawns Cemdeiy 
A8s*n V. Zoning Ctoimnisiitoa pf 
Town of Bethel, 86 A,2d 74^ m 
Conn. 434—Town of Windaqr vf' 
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§ 16 ZONING 


The justification for zoning enactments is the 
greater benefit which accrucs thercfrom to the pub- 
lic as a whole,5<> or the paramount intcrest of the 
public welfare and the realization that private in- 
terests must sometimes be subordinatcd to the pub¬ 
lic good,5i or, as statcd supra § 7, it must be found 
in some aspect of the police power asserted for the 
public welfare. Such enactments, however, are 
subject to limitations on the police power,52 and 
cannot validly be extended beyond the accomplish- 
ment of purposes rightly within the scope thereof.®^ 

To be valid. they must be for the superior interest 
and rights of the public,®^ or they must be predicated 
on a public interest®® and founded on a need of the 


community,®® and be conducive to, or subserve, the 
public welfare,®^ or be for the public good.®® They 
must ha ve a rational relation to the protection of the 
basic interest of society,®® and a public benefit must 
be derived frora them.®® They are invalid if they 
disclose no purpose to prevent some public evil or 
fili some public need.®^ 

In order to be valid as a proper exercise of the 
police power, especially where their application 
w'ill cause a destruction of property values,®^ zon¬ 
ing laws, ordinances, by-laws, regulations, and re- 
strictions must advance, promote, or tend or be de- 
signed to promote, the public heaith, safety, morals, 
or general welfare,®® or be reasonably necessary 


Whitney. 111 A. 354, 95 Conn. 357, 
12 A.LuH. 669. 

50. 111.—Mundelein Estates v. Vil¬ 
lare of Mundelein. 99 N.E.2d 144. 
409 111. 291—Du Page County v. 
Henderson, 83 N.E.2d 720, 402 111. 
179. 

Ga&eral walfara niay be made a 
ground, wlth others, for interference 
■with rights of property, in exercise 
of police power. 

Mass.—-122 Main St. Corp. v. City of 
Brockton, 84 N.E.2d 13, 323 Mass. 
e4a—-VVelch V. Swasey, 79 N.K 745, 
193 Mass. 364, 23 L.R.A.,N.S., 1160, 
118 Am.S.R. 523, affirmed 29 S.Ct. 
S67, 214 tJ.& 91, 53 UEd. 923. 

51. IU.—^Dube V. City of Chicago, 
131 N.afd 9, 7 Ill.2d 313, certio¬ 
rari denied 76 S.Ct. 658, 350 U.S. 
1013, 100 L..Ed. 873. 

Basis of valldity 

Yalldity of zoning ordinances rests 
on the prlnciple that the exercise of 
rights incident to ownership of pri¬ 
vate property may be restricted in 
interest of general welfare of inhab- 
Itants of municipality. 

Chio.—State ex rei. Helsel v. Board 
of Com^rs of Cuyahoga County, 
Com.Pl., 79 N.B.2d 698. afflrmed 78 
N.R2d 694, appeal dismissed 79 K. 
E.2d 911, 149 Ohio St. 583. 
Bottiaaat oonsiAeratioa 

When dealing with zoning ordi¬ 
nances with respect to exercise of 
police power, public welfare is dom- 
inant consideration. 

111.—^Du Page County v. Henderson, 
83 K.E.2d 720, 402 111. 179. 
Pxsvailn orer iadividital taterests 
In determlning constitutionality of 
a zoning ordlnanee what is best for 
body politic in a long run must pre- 
vail over interests of partlcular in- 
dividuals. 

K.T.—Shepard v. Village of Skaneat- 
eles; 89 N.E.2d 619, 300 N.T. 115. 

52. HL—3700 Irving Park Bldg. 
Oorp. V. City of Chicago, 69 K.BL 
2d 827, 895 IlL 138. 

53. Tex.—City ^ of Sherman y. 


Simms, 183 S.W.2d 415, 143 Tex. 
115. 

54. Ky.—^Hamilton Co. v. Louisville 
& Jefferson County Planning and 
Zoning Commission, 287 S.W.2d 
434. 

Fzlvate Interests 

Zoning power may not be exerted 
to serve private interests merely nor 
may prlnciple be subverted to that 
en^ 

N.J.—^Houston Petroleum Co. v. Au¬ 
tomotive Products Credit Ass*n, 87 
A.2d 319. 9 N.J. 122. 

55. MdL—^Anne Arundel County 
Com’rs T. Ward, 46 A.2d 684. 186 
Md. 330. 

56. N.J.—Crow V. Town of West- 
fleld, 56 A.2d 403, 136 N.J.Law 363. 

Involeed must be in keeping 
with public need. 

N.J.—Roselle v. Wright, 122 A.2d 
506, 21 N.J. 400. 

57. N.Y.—City of New York v. Jack 
Pai^er Associates, Inc., 161 N.Y.S. 
2d 731. 5 Misc.2d 633. 

Tex.—^Weaver v. Ham, 232 S.W.2d 
704, 149 Tex. 309. 

58. Neb.—City of Omaha v. Gliss- 
mann, 39 N.W.2d 828, 151 Neb. 895, 
appeal dismissed 70 S.Ct. 1002, 339 
U.S. 960, 94 Li.Ed. 1370, rehearing 
denied 71 S.Ct. 15, 340 U.S. 847, 
95 UEd. 621. 

69. N.J,—^Marie*8 Uaunderette v. 
City of Newark, 113 A.2d 190, 35 
N.J.Super. 94. 

60l Ohio.—State ex reL Hosenthal v. 
City of Bedford, App., 134 N.B.2d 
727. 

Power to ameiLd soning ordinance 
can be exercised only when public 
good demands that an amendment be 
made. 

IlL—Offner Electronics v. Gerhardt, 
76 N.E.2d 27, 898 IlL 265. 

61. U.S.—Proffett V. Valley View 
Tlllage, D.C.Ohio, 123 F.Supp. 339, 
reversed on other grounds, CA«, 
Valley View Village v. Proffett, 
221 F.2d 412. 


62. IlL—^Myers v. City of Elmhurst, 
147 N.E.2d 300, 12 IlL2d 537—Mack 
V. Cook County, 142 N.E.2d 785, 11 
IlL2d 310—Krom v. City of Elm¬ 
hurst, 133 N.E.2d 1. 8 IlL2d 104. 

63. Conn.—^Falrlawns Cemetery 

Ass’n V. Zoning Commission of 
Town of Bethel, 86 A.2d 74, 138 
Conn. 434. 

Mass.—Caires v. Building Com*r of 
Hingham, 83 N.E.2d 550, 323 Mass. 
589. 

Mich.—Comer v. City of Dearborn, 70 
N.W.2d 813, 342 Mich. 471—Hltch- 
man v. Oakland Tp., 46 N.W.2d 306, 
329 Mich. 331—Long v. City of 
Highland Park, 45 N.\V.2d 10, 329 
Mich. 146—Elizabeth Lake Estates 
V. Waterford Tp., 26 N.W.2d 788, 
317 Mich. 859—Frischkorn Const. 
Co. V. Lambert, 24 N.W.2d 209, 315 
Mich. 556. 

Neb.—^Weber v. City of Grand Is- 
land, 87 N.W.2d 575, 165 Neb. 827. 

N.J.—^Borough of Cressklll v. Bor- 
ough of Dumont, 100 A.2d 182, 28 
N.J.Super. 26, afflrmed 104 A.2d 441, 
16 N.J. 238—^Beck v. Board of Ad- 
Justment of City of East Orange, 
Essex County, 83 A.2d 720, 15 N.J. 
Super. 564—Lionshead Lake v. 
Wayne Tp., Passaic County, 80 A. 
2d 650, 13 N.J.Super. 490, reversed 
on other grounds 89 A.2d 693, 10 
N.J. 165, appeal dismissed 73 S.Ct. 
386, 344 U.S. 919, 97 L.Ed. 708— 
Lionshead Lake v. Wayne Tp., 73 
A.2d 287, 8 N.J.Super. 468, re¬ 
versed on other grounds 74 A.2d 
609, 9 N.J.Super. 83. 

N.Y.—Consolidated Edison Co. of N. 
y, V. Village of Brlarcliff Manor, 
144 N.y.S.2d 879, 208 Misc. 295— 
Greenberg v. City of New Rochelle, 
129 N.Y.S.2d 691, 206 Misc. 28. af¬ 
flrmed 134 N.y.S.2d 693, 284 App. 
Div. 891, appeal dismissed 124 N.E. 
2d 716, 308 N.Y. 736. 

Vemon Park Realty v. City of 
Mount Vemon, 122 N.Y.S.2d 78, af¬ 
flrmed 126 N.y.S.2d 112, 282 App. 
Div. 890, afflrmed 121 N.E.2d 517, 
807 N.Y. 493—Gedney Estates v. 
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ZONING § 16 

for the protection o£ the public Health, safety, com- and substantial relation to public Health, safety, 
fort, morals, or welfare,®^ or have or bear a real morals, or the general welfare;^^ and it has been 


City of White Plains, 99 N.T.S.2d | 

111 . 

Test of constitutionality of zoningr 
ordinance is its reasonable relation- 
ship to good and welfare of general 
public. 

Mich.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 705. 

^egality of zoning euactmexLt rests 
on its being for general or common 
good with respect to some matter of 
public welfare in relation to safety, 
order, and morals of community. 

Md.—^Dobres v. Schwartzman, 59 A. 
2d 684, 191 Md. 19. 

Specified statutory purposes 
Zoning regulations must be design- 
ed to promote specified statutory pur¬ 
poses relating generally to the 
health, safety, and welfare of com¬ 
munity. 

N.J.—^Dolan v. De Capua, 80 A.2d 
655, 13 N.J.Super. 500. 

64. Md.—Mayor and Council, Town 
of Bladensburg, Inc. v. Berg, 139 
A.2d 703. 

65. U.S.—^Village of Euclid, Ohio v. 
Ambler Realty Co., Ohio, 47 S.Ct. 
114, 272 U.S. 365, 71 L.Ed. 303. 

Ruben v. City of Pittsburgh, D. 

C.Pa., 143 E.Supp. 787—Transcon- 
tinental Gas Pipe Line Corp. v. 
Borough of Milltown, Middlesex 
County, D.C.N.J., 93 E.Supp. 287. 
Ala.—^Marshall v. City of Mobile, 35 
So.2d 553, 250 Ala. 646. 

Cal.—Robinson v. City of Los An- 
geles, 304 P.2d 814, 146 C.A.2d 33. 
Colo.—Bohn V. Board of Adjustment 
of City and County of Denver, 271 
P.2d 1051, 129 Colo. 639. 

Conn.—Del Buono v. Board of Zon¬ 
ing Appeals of Town of Stratford, 
124 A.2d 915, 143 Conn. 673—Flor¬ 
entine V. Town of Darien, 115 A. 
2d 328, 142 Conn. 415—Fairlawns 
Cemetery Ass’n v. Zoning Commis- 
sion of Town of Bethel, 86 A.2d 74, 
138 Conn. 434—Lordship Park 

Ass'n V. Board of Zoning Appeals 
of Town of Stratford, 76 A.2d 379, 
137 Conn. 84. 

D.C.—Prentiss v. American Univer- 
sity, 214 F.2d 282, 94 U.S.App.D.C. 
204, certiorari dcnied Wrather v. 
American University, 76 S.Ct 217, 
348 U.S. 898, 99 L.Ed. 705. 

Fla.—Tollius v. City of Miami, 96 
So.2d 122—City of Miami Beach v. 
8701 Collins Ave., 7T So.2d 428— 
City of Miami Beach v. Lachman, 
71 So.2d 148, appeal dismissed 
Lachman v. City of Miami Beach, 
75 S.Ct 292, 348 U.S. 906, 99 L.Ed. 
711—State ex rei. S. A. Lynch 
Corp. V. Danner, 33 So.2d 45, 159 
Eia. 871. 

(3}a.—City of Thomson v. Da vis, 88 
S.E.2d 300, 92 Ga.App. 216. 


111.—Skrysak v. Village of Mt. Pros- 
pect, 148 N.E.2d 721 —Bauske v. 
City of Des Plaines, 148 N'.E.2d 584, 
13 I11.2d 169— Myers v. City of 
Elmhurst 147 N.B.2d 300, 12 I11.2d 

537—Gordon v. City of Wheaton, 
146 N.E.2d 37, 12 I11.2d 284—La 
Salle Nat. Bank of Chicago v. Cook 
County, 146 N.E.2d 65. 12 I11.2d 40 
—Zweifel Mfg. Corp. v. City of 
Peoria, 144 N.B.2d 593, 11 I11.2d 
489—Regner v. McHenry County, 
138 N.E.2d 545, 9 I11.2d 577—Bo- 
han V. Village of River side, 138 N. 

E.2d 487, 9 ni.2d 561—Exchange 
Nat. Bank of Chicago v. Cook 
County, 129 N.B.2d 1, 6 I11.2d 419 
—La Salle Nat Bank of Chicago 
V. City of Chicago, 125 N.E.2d 609, 

5 111.2d 344—^Petropoulos v. City 
of Chicago, 126 N.B.2d 522, 5 I11.2d 
270—City of Park Ridge v. Ameri¬ 
can Bank & Trust Co. of Chicago, 
122 N.E.2d 265, 4 I11.2d 144—Eleo- 
poulos V. City of Chicago, 120 N. 
E. 655, 3 I11.2d 247—Du Page Coun¬ 
ty V. Halkier, 115 N.E.2d 635, 1 111. 
2d 491—^Hannifin Corp. v. City of 
Berwyn, 116 N.E.2d 315, 1 I11.2d 
28—Midland Elee. Coal Corp. v. 
Knox County, 115 N.E.2d 275, 1 111. 
2d 200—^Ronda Realty Corp. v. 
Lawton, 111 N.E.2d 310, 414 111. 
313—Miller Bros. Lumber Co. v. 
City of Chicago, 111 N.E.2d 149, 
414 111. 162—Kinney v. City of Jo- 
liet, 103 N.B.2d 473, 411 111. 289— 
People ex rei. Trust Co. of Chi¬ 
cago V. Village of Skokie, 97 N.E. 
2d 310, 408 111. 397—Pioneer Trust 

6 Sav. Bank v. Village of Oak 

Park, 9T N.E.2d 302, 408 111. 458— 
Trust Co. of Chicago v. City of 
Chicago, 96 N.E.2d 499, 408 111. 91 
—Galt V. Cook County, 91 N.E.2d 
395, 405 111. 396—Pringle v. City of 
Chicago, 89 N.E.2d 365, 404 111. 
473—Braden v. Much, 87 N.E.2d 
620, 403 111. 507—Jacobson v. Vil¬ 
lage of Wilmette, 85 N.E.2d 753, 
403 111. 250—^Metropolitan Life Ins. 
Co. V. City of Chicago, 84 N.E.2d 
825, 402 111. 581—Schneider v. 

Board of Appeals of City of Otta- 
wa, 84 N.E.2d 428, 402 111. 636— 
Du Page County v. Henderson, 83 
N.E.2d 720, 402 111. 179—People ex 
rei. Joseph Lumber Co. v. City of 
Chicago, 83 N.E.2d 692, 402 111. 
321—Quilici v. Village of Mount 
Prospect 78 N.E.2d 240, 399 111. 
418—2700 Irving Park Bldg. Corp. 
V. City of Chicago, 69 N.E.2d 827, 
395 111. 138. 

Grand Trunk Western R. Co. v. 
City of Chicago, 105 N.E.2d 152, 
346 I11.APP. 376. 

Ind.—Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of 
Jehovah's Witnesses, 117 N.E.2d 
115, 233 Ind. 83. 

707 


Ky.—^Hamilton Co. v. Louisville & 
Jefferson County Planning and 
Zoning Commission, 287 S.W.2d 
434—Polk V. Axton, 208 S.W.2d 497. 
306 Ky. 498. 

Md.—City of Baltimore v. Cohn, 105 
A.2d 482, 204 Md. 523—American 
Oil Co. V. Miller, 102 A.2d 727, 204 
Md. 32—Maryland Advertising Co. 

V. Mayor and City Council of Bal¬ 
timore, 86 A.2d 169, 199 Md. 214— 
Mayor and City Council of Balti¬ 
more V. Byrd, 62 A.2d 588, 191 Md. 
632. 

Mo.—^Flora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771, 362 Mo. 
1025, appeal dismissed 73 S.Ct. 41, 
344 U.S. 802, 97 L.Ed. 626. 

State ex rei. Cooper v. Cowan, 
App., 307 S.W.2d 676. 

Neb.—^Davis v. City of Omaha, 46 N. 

W. 2d 172, 153 Neb. 460. 

N.J.—^Katobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 20 N.J. 114— 
Delawanna Iron & Metal Co. v. Al- 
brecht, 88 A.2d 616, 9 N.J. 424— 
Schmidt v. Board of Adjustment 
of City of Newark, 88 A.2d 607, 9 
N.J. 405—Collins v. Board of Ad¬ 
justment of Margate City, 69 A. 
2d 708, 3 N.J. 200—Oliva v. City of 
Garfield, 62 A.2d 673, 1 N.J. 184. 

Marie’s Launderette v. City of 
Newark, 113 A.2d 190, 35 N.J.Su¬ 
per. 94—Borough of Cresskill v. 
Borough of Dumont, 100 A.2d 182, 
28 N.J.Super. 26, afflrmed 104 A.2d 
441, 15 N.J. 238—Lionshead Lake 
V. Wayne Tp., Passaic County, 80 
A.2d 650, 13 N.J.Super. 490, re- 
versed on other grounds 89 A.2d 
693, 10 N.J. 165, appeal dismissed 
73 S.Ct. 386, 344 U.S. 919, 97 L.Ed. 
708—Lionshead Lake v. Wayne Tp., 
73 A.2d 287, 8 N.J.Super. 468, re- 
versed on other grounds 74 A.2d 
609, 9 N.J.Super. 83—Cassinari v. 
Union City, 63 A.2d 891, 1 N.J.Su¬ 
per. 219. 

DeMott Homes at Salem v. Mar¬ 
gate City, 66 A.2d 423, 136 N.J, 
Law 330, affirmed 57 A.2d 388, 136 
N.J.Law 639—United Advertising 
Corp. V. Board of Adjustment of 
Maplewood Tp., 66 A.2d 406, 136 
N.J.Law 336. 

N.T.—Preeman v. City of Tonkers, 
129 N.Y.S.2d 703, 206 Misc. 947— 
Elower Hili Bldg. Corp. v. Village 
of Elower Hili, Nassau County, 100 
N.T.S.2d 903, 199 Misc. 344—Dil- 
liard v. Village of North Hilis, 91 
N,Y.S.2d 642, 196 Misc. 875, re- 
versed on grounds 94 N.T.S.2d 715, 
276 App.Div. 969, order resettled 16 
N.Y.S.2d 503, 276 App.Div. 1013. 

Gedney Estates v. City of White 
Plains, 99 N.Y.S.2d 111. 

N.C.—^Application of 0'Neal, 92 S.E. 
2d 189, 243 N.C. 714. 



§ 16 ZONING 

held that such enactments must bear the required 
relation with respect to the particular premises to 
which they are applied.®® 

To be within the public welfare a zoning regula- 
tion must confer on the public a benefit commensu- 
rate with its burden on private property.®^ The 
fact that zoning provisions may be said to promote 
the health, safety, or welfare of a few neighboring 
property owners is no justification for them where 
they are in derogation of general public welfare.®* 


101 C.J.S. 

Zoning regulations may take into consideration 
factors not bearing on the public health, safety, or 
morals, but coming within the term “general wel¬ 
fare," and may deal with uses of property which 
are not harmful.®^ 

On the other hand, other questions aside, zoning 
enactments, regulations, or restrictions, generally 
are valid where they are fairly within the bounds 
of the police power,*^® or where they are properly 
related to the general welfare,or where they ad- 


Ohlo.—Schlck V, Qhent Boad Inn, 
App., 132 N.B.2d 479—Cleveland 
Trust Co. V. Villagre of Brooklyn, 
110 N.E.2d 440, 93 Ohio App. 261, 
appeal dismlssed 108 N.E.2d 679, 
168 Ohlo St 258—State ex reL Cook 
r. Turgeon, 77 N.E.2d 288, 84 Ohio 
App. 287. 

Lioesch Allotment Co. ▼. Yillage 
of ITewburgh Heights, CoixlPL, 100 
N.E.2d 548. 

Or.—Holt V. City of Salem, 234 P.2d 
564, 192 Or. 200. 

Pa.—Schmalz v. Buckingham Tp. Bd. 
of Adjustment 132 A.2d 233, 389 
Pa. 296—Appeal of Medlnger, 104 
A.2d 118, 377 Pa. 217. 

Bubin V. Zoning Bd. of Adjust¬ 
ment Com.Pl., 5 Bucks Co. 207— 
Medlnger v. Sprlngfield Tp., Com. 
PL, 69 Montg.Co. 208—Schmltz v. 
Abington Tp., Com.Pl., 68 Montg. 
Co. 267—^Murphy v. Abington Tp., 
Com.Pl., 67 Montg.Co. 269—Appeal 
of Jehovali’s Witnesses, Co., 108 
Plttsb.Lieg.J. 489—Appeal of Bor- 
ough of Speers, Quar.Sess., 28 
Wasli.Co. 221. { 

Tex.—^Lamkln v. City of Bellaire, 
ClvA.pp., 308 S.W.2d 70, error 
granted—Congregation Committee, 
North Fort Worth Congregation, 
Jehovali’s Witnesses v. City Coun- 
cil of Haltom City, Clv.App., 287 
S.W.2d 700—City of AmariUo v. 
Meade, CivA.pp., 286 S,W.2d 276— 
City of Waxahachie v. Watklns, 
CivJLpp., 265 S.W.2d 843, reversed 
on other grounds 275 S.W.2d 477, 
164 Tex. 206—Ham v. Weaver, Clv. 
App., 227 S.W.2d 286, reversed on 
other grounds Weaver v. Ham, 232 
S.W.2d 704,149 Tex. 309. 

Wash.—Lllllons v. Glbbs, 289 P.2d 
203, 47 Wash.2d 629—Hauser v. 
Amess, 267 P.2d 691, 44 Wash.2d 
858. 

W.Va.—Carter v. City of Bluefleld, 
64 S.B.2d 747, 132 W.Va. 881. 

•Vyis.—Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wls. 476. 

Oihex statemeat 

Zoning regulations constitute a 
valid exercise of police power only 
when they have a rational relation 
to public health, safety, welfare, and 
prosperity of communlty. 

Conn.—Lakeslde Bealty Co. v. Town 


of Berlin, 129 A.2d 628, 20 Conn. 
Sup. 188. 

Mosi reasonahly serve 
Conn.—Corthouts v. Town of New- 
ington, 99 A2d 112, 140 Conn. 284, 
38 A.L..B.2d 1136. 

Test of valldlty 

Test of valldlty of a zoning ordi- 
nance or by-law is whether its pro¬ 
visions have no substantlal relation 
to public health, safety, morals, or 
general welfare. 

U.S.—Valley View Village v. Prof- 
fett, C.A.Ohio, 221 P.2d 412. 

Md.—Cassel v. Mayor and City Coun- 
cll of Baltimore, 73 A.2d 486, 195 
Md. 348. 

Mass.—Connors v. Town of Burling¬ 
ton. 91 K.E.2d 212, 325 Masa 494. 
Maiateaaaoe of property valnes 
Zoning ordinance was held unen- 
forceable where purpose was to 
maintaln property values and not to 
promote public health, safety, or wel-. 
fare. 

Mich.—^Frlschkom Const. Co. v. 
Lambert, 24 N.W.2d 209, 315 Mich. 
656. 

Zoalng eaaotmeat held Ihvalld as aot 
hearlag reauired relatioa 
D.C.—American University v. Pren- 
tlss, D.C., 113 F.Supp. 389, afflrmed 
Prentiss v. American University, 
214 F.2d 282, 94 U.SA.pp.D.C. 204, 
certiorari denied Wrather v. Amer¬ 
ican University, 76 S.Ct. 217, 348 
U.S. 898. 99 L.Bd. 706. 

N.J.—^Lumpkin v. Township Commit¬ 
tee of Bemards Tp., 48 A.2d 798, 
134 N.J.Liaw 428, motion granted 
49 A.2d 236, 134 KJ.lJaw 631. 

66. Ohio.—Hessler v. Smith, 142 N. 
E.2d 231, 104 Ohio App. 213, ap¬ 
peal dismlssed Smith v. Village of 
Olenwillow, 146 N.E.2d 308, 167 
Ohlo St. 91. 

67. Conn.—West Hartford Methodist 
Church V. Zoning Bd. of Appeals 
of Town of West Hartford, 121 A. 
2d 640, 143 Conn. 263. 

Begnlatloas promote general wel¬ 
fare if they Ue within police power 
and do not work solely for advan- 
tage of an individuaL 

N.J.—Hochberg v. Borough of Free- 
hold, 123 A.2d 46, 40 N.J.Super. 
276. 

68. N.T.—Consolidated Edison Co. 
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of N. Y. V. Village of BriarclitC 
Manor, 144 N.Y.S.2d 379, 208 Misc. 
295. 

69. Cal.—Acker v. Baldwin, 115 P. 
2d 465, 18 C.2d 341—Jones v. City 
of Los Angeles, 295 P. 14, 211 C. 
304, followed in Wittman v. City 
of Los Angeles, 295 P. 22, 211 C. 
778, Stern v. City of Los Angeles, 
295 P. 23, 211 C. 778, and Ruther- 
ford V. City of Los Angeles, 296 P. 
23, 211 a 777. 

Cal.—^Prlce v. Schwafel, 206 P.2d 
683, 92 C.A2d 77. 

Miss.—^Palazzola v. City of Gulfport, 
62 So.2d 611, 211 Mlss. 737. 

70. U.S.—Women's Kansas City St. 
Andrew Soc. v. Kansas City, Mo., 
C.CJLM0.. 68 P.2d 693. 

Mich.—^People v. Scrafano, 12 N.W. 

2d 325, 307 Mich. 655. 

Ohlo.—Ottawa Hilis Co. v. Village of 
Ottawa Hilis, 180 N.E. 903, 41 Ohlo 
App. 276. 

Pa.—^In re Gilfillan’s Permit, 140 A. 
136, 291 Pa. 358. 

Tex,—City of Corpus Christi v. 
Jones, Civ.App., 144 S.W.2d 388, 
error dismlssed, Judgment correct. 
XTecesslty 

Zoning laws in case of necessity 
are properly within exercise of po¬ 
lice power. 

N.Y.—^Kovelman v. Plaut, 105 N.Y. 
S.2d 280, 201 Misc. 473. 

71. U.S.—Dennis v. Village of Ton- 
ka Bay, C-CAMinn., 156 F.2d 672. 

Ala.—Oorpas Joris clted ia Bochelle 
V. Lide, 180 So. 257, 258, 235 Ala. 
596. 

Cal.—Wilklns v. City of San Bemax- 
dino, 176 P.2d 542, 29 C.2d 332. 

Ex parte Angelus, 160 P.2d 908, 
66 CA2d 441—Del Fanta v. Sher- 
man, 290 P. 1087, 107 OA. 746. 
Colo.—^Board of Adjustment of City 
and County of Denver v. Handiey, 
95 P.2d 823, 105 Colo. 180. 

Conn.—^Fairlawns Cemetery A8s'n v. 
Zoning Commission of Town of 
Bethel, 86 A2d 74, 138 Conn. 434 
—Straln v. Mlms, 193 A 764, 123 
Conn. 275—^Fitzgerald v. Merard 
Holding Co., 147 A 613, 110 Conn. 
130, certiorari denied Merard Hold¬ 
ing Co. V. Fltzgerald, 60 S.Ct 247, 
281 U.S. 732, 74 L.Ed. 1148. 

Fla.—State ex reL Landis v. Valz, 
157 So. 651, 117 Fla. 811. 
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vance, protect, promote, or have or bear a direct, i Health, safety, morals, comfort, or general welfare,^* 
reasonable, or substantial relation to the public j 


Idaho.—City of Idaho Falis v. Grim- 
mett, 117 P.2d 461, 63 Idaho 90. 
ni.—^Housing Authority of Gallatln 
County V. Church of God, 81 N.B. 
2d 600, 401 111. 100—City of Spring- 
fleld V. Vancll, 76 ]Sr.B.2d 471, 398 
111. 675—Offner Electronics v. Gei> 
hardt, 76 N.E.2d 27, 398 111. 266— 
2700 Irving Park Bldg. Corp. v. 
City of Chicago, 69 N.B.2d 827, 396 
111. 138—^Anderman v. City of Chi¬ 
cago, 40 N.B.2d 61, 379 111. 236— 
Village of La Grange v. Leitch, 36 
N.B.2d 846, 377 111. 99—Taylor v. 
Village of Glencoe, 26 N.B.2d 62, 
372 111. 607—Johnson v. Village of 
Villa Park, 18 N.B.2d 887, 370 111. 
272—^Rothschild v. Hussey, 6 N.B. 
2d 92, 364 111. 567. 

Merrill v. City of Wheaton, 36 
N.B.2d 807, 311 Ill.App. 301, re- 
versed on other grounds 41 N.E.2d 
508. 879 111. 604—City of Spring- 
field V. Kable, 29 N.B.2d 676, 306 
IlLApp. 616. 

lowa.—^Funnell v. City of Ciear Lake, 
30 N.W.2d 722, 239 lowa 136—An- 
derson v. Jester, 221 N.W. 364, 206 
lowa 452. 

Ky.—Standard Oil Co. v. City of 
Bowling Green, 60 S.W.2d 960, 244 
Ky. 862, 86 A.I 1 .B. 648. 

La.—State ex rei. Doma Realty Co. 
V. McDonald, 121 So. 613, 168 La. 
172, certiorari denied McDonald v. 
State of Douisiana ex reL Dema 
Realty Co., 60 S.Ct, 16, 280 U.S. 
656, 74 L.Ed. 612. 

State ex reL Shaver ▼. Mayor 
and Councilmen of Town of Cou- 
shatta, App., 196 So. 388. 

Md.—^Kahl v. Consolidated Gas, Elee. 
Light & Power Co. of Baltimore. 
60 A.2d 764, 191 Md. 249—Colati 
V. Jirout, 47 A.2d 613, 186 Md. 662 
—Anne Arundel County Com’rs v. 
Ward, 46 A.2d 684, 186 Md. 830. 
Mass.—^Building Com’r of Medford 

V. C. & H. Co., 66 N.B.2d 637, 819 
Mass. 273—^Kane v. Board of Ap- 
peals of City of Medford, 173 N, 
E. 1, 273 Mass. 97. 

Mont—^Preeman v. Board of Adjust- 
ment of City of Great Falis, 34 
P.2d 634, 97 Mont. 342. 

Neb.—City of Lincoln v. Logan- 
Jones, 236 N.W. 683, 120 Neb. 827 
—City of Lincoln v. Foss, 280 N. 

W. 692, 119 Neb. 666. 

N.T.—440 East 102nd Street Corpora¬ 
tion V. Murdock, 34 N.B.2d 829, 286 
N.T. 298—Arveme Bay ConsL Co. 
V. Thatcher, 16 N.B.2d 687, 278 N. 
T. 222, 117 A.L.R. 1110. 

Vesell V. Board of Standards and 
Appeals of City of New York, 243 
N.T.S. 618, 137 Misc. 806, afflrmed 
Vesell V. Walsh, 282 N.T.S. 904, 
226 App.Dlv. 742. 

N.C.—State V. Roberson, 160 S.E. 674, 
198 N.a 70. 


Ohio.—Clifton Hilis Realty Co. v. 
City of Cincinnati, 21 N.E.2d 993, 
60 Ohio App. 443—State ex rei. 
Clifton-Highland Co. v. City of 
Lakewood, 179 N.B. 198, 41 Ohio 
App. 9, afflrmed 178 N.B. 837, 124 
Ohio St. 399, certiorari denied 
aifton Highland Co. v. City of 
Lakewood, Ohio, 62 S.Ct. 406, 286 
U.S. 649, 76 L.Ed. 940. 

Okl.—Beveridge v. Harper & Tumer 
Oil Trust, 85 P.2d 436, 168 Okl. 
609. 

Or.—^Berger v. City of Salem, 284 P. 
273, 131 Or. 674. 

Tex.—Bilis V. City of West Universi- 
ty Place, 176 S.W.2d 396, 141 Tex. 
608. 

Bdge V. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused 
—City of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 888, error dls- 
missed, Judgment correct—^Luse v. 
City of Dallas. Civ.App., 181 S.W. 
2d 1079, error refused. 

Va.—West Bros. Brlck Co. v. City 
of Alexandria, 192 S.B. 881, 169 
Va. 271, appeal dlsmissed 68 S. 
Ct 869, 302 U.S. 668, 82 L.Ed. 608, 
rehearing denied 68 S.Ct. 480, 302 
U.S. 781, 82 L.Bd. 603. 

Wls.—^Higbee v. Chicago, B. & Q. R. 
Co., 292 N.W, 820, 285 Wis. 91, 128 ] 
A.L.R. 784—State ex rei. Normal 
Ekll V. Gurda, 291 N.W. 350, 234 
Wls. 290. 

43 C.J. p 336 notes 68, 61, 62. 

Zoning ordinanoe ox regnlation htfd 
to serve general welfare 

N.J.—^Rockaway Bstates v. Rocka- 
way Tp,, 119 A.2d 461, 38 N.J.Su- 
per. 468. 

72. U.S.—Connor v, West Bloomfield 
Tp., GA-Mich., 207 F.2d 482. 

Cal.—^Acker v. Baldwin, 115 P.2d 466, 
18 C,2d 841. 

Piice V. Schwafel, 206 P.2d 683, 
92 C.A.2d 77. 

Colo.—Jones v. Board of Adjustment, 
204 P.2d 560, 119 Colo. 420. 

Conn.—De Mars v. Zoning Commis- 
sion of Town of Bolton, 109 A.2d 
876, 19 Conn.Sup. 24, afflrmed 116 
A.2d 663, 142 Conn. 680. 

I5.C.—^American Unlversity v. Pren- 
tiss, D.C., 118 F.Supp. 389, af¬ 
flrmed Prentiss v. American Uni- 
versity, 214 F.2d 282, 94 U.S.App. 
D.C. 204, certiorari denied Wrath- 
er V. American University, 76 S.Ct, 
217, 348 U.S. 898, 99 L.Ed. 706. 

Fla.—^Blitch v. City of Ocala, 196 
So. 406, 142 Fla. 612. 

111.—^Mahoney v. City of Chicago, 137 
N.B.2d 87, 9 Ill,2d 166—Dube v. 
City of Chicago, 131 N.E.2d 9, 7 
I11.2d 313, certiorari denied 76 S. 
Ct. 658, 850 U.S. 1018, 100 L.Ed. 
873—First Nat. Bank of Lake For- 
est v. Lake County, 130 N.E.2d 267, 
7 IlL2d 213—City of Springfleld v. 
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Vancll, 76 N.E.2d 471, 398 111. 576 
—^Rothschild v. Hussey, 6 N.B.2d 
92, 364 111. 557—Tews v. Woolhiser, 
186 N.E. 827, 362 III. 212—Forbes 
V. Hubbard, 180 N.B. 767, 848 111. 
166. 

Hibser v. Zoning Bd. of Appeals 
of Peoria County, 139 N.B.2d 326, 
12 Ill.App.2d 865. 

Ky.—^Moore v. City of Lexington, 218 
S.W.2d 7, 309 Ky. 671—Fowler v. 
Obier, 7 S.W.2d 219, 224 Ky. 742. 

Md.—^Huff V. Board of Zoning Ap¬ 
peals of Baltimore County, 133 A. 
2d 83, 214 Md. 48. 

Mass.—Oplnion of the Justices to 
the Senate, 128 N.B.2d 557, 383 
Mass. 773—Caires v. Building 
Com*r of Hingham, 83 N.B.2d 560, 
323 Mass. 589. 

Mich.—Smith v. Building Inspector 
of Plymouth Tp., 77 N.W.2d 882, 
346 Mich. 57—McGiverin v. City of 
Huntington Woods, 72 N.W.2d 105, 
343 Mich. 418—^Janeslck v. City of 
Detroit, 60 N.W.2d 452, 337 Mich. 
649—^Portage Tp. v. Full Salva- 
tlon Union, 29 N.W.2d 297, 818 
Mich. 693, appeal dismissed 68 S. 
Ct 735, 333 U.S. 851, 92 L.Ed. 1133, 
rehearing denied 68 S.Ct 1336, '884 
U.S. 880, 92 KEd. 1757. 

Mont—^BYeeman v. Board of Adjust¬ 
ment of City of Great Falis, 84 P. 
2d 684, 97 Mont 842. 

N.J.—^Duffeon Concrete Products v. 
Borough of Cresskill, 64 A2d 847, 
1 N.J. 509, 9 A.L.R.2d 678. 

Rockaway Estates v. Rockaway 
Tp., 119 A,2d 461, 38 N.J.Super. 
468. 

Oxford Const Co. v. City of 
Orange, 137 A. 645, 103 N.J.Law 
365. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.T.S.2d 68, 276 App.Div. 
1019, appeal denied 97 N.T.S.2d 
376, 277 App.Div. 771, afflrmed 96 
N.B.2d 731, 802 N.T. 116. 

Ohio.—City of Akron v. Chapman, 116 
N.B.2d 697, 160 Ohio St 382. 

State ex rei. Kangesser Co. v. 
Village of Beachwood, App., 128 N. 
B.2d 127—Cleveland Trust Co. v. 
Village of Brooklyn, 110 NJ3.2d 
440, 92 Ohio App. 351, appeal dis¬ 
missed 108 N.B.2d 679, 168 Ohio 
St 258. 

Pa.—Appeal of Volpe, 121 A.2d 97, 
884 Pa. 874—Silver v. Zoning Bd. 
of Adjustment 112 A.2d 84, 381 
Pa. 41—Appeal of Kerr, 144 A. 81, 
294 Pa. 246. 

Appeal of Scranton Lackawanna 
Indus. Bldg. Co., Com.PL, 57 Laok. 
Jur. 173. 

^ash.—^Lilllons v. Gibbs, 289 P.2d 
208, 47 Wash.2d 629. 

—jefCerson County v. Timmel. 
61 N.W.2d 618, 261 Wls. 82. 



101 aj.s. 


§ 16 ZONING 


or are necessary for the preservation tliereof,^* or 
where the interests of the public require such ac- 
tionJ^ Under such circumstances they are valid, 
even though private interests are to some extent im- 
paired,75 or an owner is deprived of the right to 
use his property in the specific manner in which he 
intended.*^® Unless it clearly appears that zoning 
enactments have no substantial relation to public 
health, safety, morals, or the general welfare they 
will be sustained and not held invalidJ^ 

The required relationship of the zoning ordinance 
or regulation must be real and not feigned.^S The 
law will not tolerate an invasion of the right of 
property under the guise of a police regulation in 
the professed interest of the public health or safety 
when it is manifest that such was not the object of 
the regulation.^® Hence, a restrictive ordinance 


which bears no material relation to the public health, 
safety, morals, or general welfare cannot, under the 
guise of a zoning regulation, either confiscate prop¬ 
erty or inflict a substantial injury on the owner 
thereof.s® 

The question whether a zoning enactment or reg¬ 
ulation constitutes a valid exercise of the police 
power must be determined in each case by the facts 
and circumstances surrounding it.®^ The line which 
separates the legitimate from the illegitimate as- 
sumption of power is not capable of precise delimi- 
tation, but varies with circumstances and condi- 
tions.®® Each case must be determined on its own 
particular facts in determining whether the regu¬ 
lation bears a sufficient relation to the public wel¬ 
fare,®® and in determining whether there has been 
a valid exercise of police power, no one factor is 


Any smlistaiLtial relation 

A zoning classification must be up- 
held If there Is any substantial re¬ 
lation to public health, safety, com- 
fort, morals, or welfare. 

111.—^Bolger V. Village of Mount Pros- 
pect, 141 hr.E.2d 22, 10 ni.2d 596. 
Zoainsr enactments held valid as pos- 
sesslng reanired relation 
Mich.—Portage Tp. v. Pull Salvation 
Union, 29 N',W.2d 297, 318 Mich. 
693, appeal dismlssed 68 S.Ct. 735, 
833 U.S. 861, 92 L.Ed. 1138, rehear- 
ing denied 68 S.Ct. 1336, 334 U.S. 
830, 92 L,Bd. 1T67. 

73. Pa»—Whitpain Tp, v, Bodine, 94 
A.2d 737, 372 Pa. 609. 

Appeal by Dormont Borough, Co., 
108 Plttsb.Leg,J. 423, 47 Mun.L.R. 
232, afflrmed 119 A.2d 827, 180 Pa. 
Super. 550. 

74. Mass.—Simon v. Town of Need- 
ham, 42 N.E.2d 516, 311 Mass. 660, 
141 A.L.H. 688. 

73. Conn.—^Poneleit v. Dudas, 106 A. 

2d 479, 141 Conn. 413. 

111.—^Hibser v. Zoning Bd. of Appeals 
of Peoria County, 139 N.E.2d 325, 
12 mJLpp.2d 365. 

Tticddental inJInxy inunaterial 
An Individual cannot complaln of 
incidental injury if the police power 
is exercised for proper purposes of 
health, safety, morals, or general 
welfare. 

Cal.—City of Los Angeles v. Gage, 
274 P.2d 34, 127 CJl. 442. 

78. U.S.—Connor v. West Bloomfleld 
Tp., CJLMich., 207 P.2d 482. 

77. U.S.—Village of Euclid, Ohio v. 
Ambler Realty Co., Ohio, 47 S.Ct. 
114, 272 U.S. 365, 71 LJEd. 303, 64 
A.L.R. 1016. 

D.C.—^American Univeraity v. Pren- 
tiss, D.C., 113 F.Supp. 389, afdrmed 
Prentiss v, American University, 
214 F.2d 282, 94 U.S.App.D.C. 204, 
certiorari denied Wrather v. Amer¬ 


ican University, 75 S.Ct. 217, 348 

U. S. 898, 99 L..Ed. 705. 

Mass.—Caires v. Building Com*r of 
Hingham, 83 N.E.2d 550, 323 Mass. 
689. 

Ohio.—Cleveland Trust Co. v. Village 
of Brooklyn, 110 N.B.2d 440, 92 
Ohio App. 351, appeal dismissed 108 
]Sr.B.2d 679, 168 Ohio St. 268. 

Oonelnsiveness of Jndgxnent of looal 
anthoxltles 

Judgment of municipal authorlties 
with respect to zoning is conclusive 
unless it is shown to be unrelated 
to public health, safety, or general 
welfare. 

IU.—^La Salle Nat Bank of Chicago 

V. City of Chicago, 126 N.B.2d 609, 
6 111.2d 844. 

AJlnnatlve reanlrement 
To render a zoning ordinance in- 
valid it must afflrmatlvely appear 
that the restrictlon is clearly with- 
out substantial relations to pubUc 
health, safety, morals, or general 
welfare. 

Fla.—Blitch V. City of Ocala, 195 So. 
406, 142 Fla. 612. 

78. N.J.—^Delawanna Iron & Metal 
Co, V. Albrecht 88 A.2d 616, 9 N.J. 
424. 

78. N.J.—Delawanna Iron & Metal 
Co. V. Albrecht, supra. 

8a 111.—Wehrmelster v. Du Page 
County, 141 N.B.2d 26, 10 I11.2d 604. 
Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 358. 

81. U.S.—Village of Euclid, Ohio v. 
Ambler Realty Co., Ohio, 47 S.Ct. 
114, 272 U.S. 365, 71 L.Ed. 803, 54 
A.L.R. 1016. 

Women's Kansas City St An- 
drew Soc. v. Kansas City, Mo., D.C. 
Mo., 64 F.2d 1071, reversed on oth- 
er grounds, C.CA-, 58 P.2d 693. 
111.—Gordon v. City of Wheaton, 146 
N.B.2d 37, 12 IU.2d 284. 

Mlch.—Anchor Steel & Conveyor Co. 
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V. City of Dearbom, 70 N.W.2d 758, 
842 Mich. 361. 

Ohio.—State ex rei. Cook v. Turgeon, 
App., 77 N.E.2d 283. 

88. Mich.—^Hitchman v. Oakland 
Tp., 45 N.W.2d 306, 329 Mich. 831. 

83. Colo.—Di Salle v. Giggal, 261 
P.2d 499, 128 Colo. 208. 
m. —^Bleopoulos V. City of Chicago, 
120 N.B.2d 556, 8 I11.2d 247—Fisher 
V. Kemper, 116 N.B.2d 332, 1 IU.2d 
608—^Zilien v. City of Chicago, 114 
N.B.2d 717, 415 111. 488—Miller 
Bros. Liumber Co. v. City of Chi¬ 
cago, 111 N.E.2d 149, 414 111. 162— 
Kinney v. City of Joliet 103 N. 
E.2d 478, 411 111. 289—Downey v. 
Grimshaw, 101 N.E.2d 276, 410 111. 
21—^Wesemann v. Village of La 
Grange Park, 94 N.E.2d 904, 407 111. 
81—Dunlap v. City of Woodstock, 
91 N.E.2d 434, 406 111. 410—Galt v. 
Cook County, 91 N.E.2d 395, 405 
HL 396—^People ex rei. Joseph 
Lumber Co. v. City of Chicago, 83 
N.E.2d 692, 402 111. 321—QuUici v. 
VUlage of Mount Prospect 78 N.B. 
2d 240, 399 111. 418—Offner Elec¬ 
tronics V. Gerhardt 76 N.E.2d 27, 
898 IlL 265—^Zadworny v. City of 
Chicago, 44 N.E.2d 426, 380 111. 470 
—^Anderman v. City of Chicago, 40 
N.E.2d 51, 879 IU. 236—Village of 
La Grange v. Leitch, 36 N.B.2d 346, 
877 111. 99—^BEarmon v. City of Pe¬ 
oria, 27 N.E.2d 525, 373 111. 594. 

Grand Trunk Western R. Co. v. 
City of Chicago, 106 N.E.2d 162, 
346 I11A.PP. 376. 

Mich.—rElizabeth Lake Estates v. 
Waterford Tp., 26 N.W.2d 788, 317 
Mich. 359—^Frischkom Const Co. 
V. Lambert 24 N.W.2d 209, 815 
Mich. 556. 

Faotors oonsldered 

(1) In determining whether zoning 
ordinance has real and substantial re¬ 
lation to public health, safety, mor¬ 
als, or general welfare when applied 
to a particular property, the factors. 
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controUing.®^ Under some circumstances and condi- 
tions a zoning enactment or regulation may be held 
conducive to the public welfare and valid, and under 
other conditions and circumstances it may be con- 
sidered to exceed the limits of the police power and 
be invalid.^5 The public welfare must be considered 
from the standpoint of the objective of zoning and 
of ali the property within any particular use dis¬ 
trictas 

In general, the validity of zoning enactments and 
regulations must be determined in the light of exist- 
ing conditions.S'^ The test of their validity is not 
whether they may at some future time bear the re- 
quired relation to the public welfare, but whether 
liey do so now.SS In this connection the police 
power must be responsi ve, in the interest of common 
welfare to the changing conditions and developing 
needs of growing communities,ss and zoning regu¬ 
lations which may at one time be regarded as in- 
valid because not within the police power may, at 
another time, by reason of changed conditions, be 


recognized as valid The necessity of the exercise 
of the police power to pass a zoning enactment or 
regulation may appear from existing conditions or 
the reasonable expectations of future growth and 
development of the municipality,®! 

Where reasonable minds differ as to whether a 
zoning law, ordinance, or regulation has a substan- 
tial relation to the public health, morals, safety, or 
general welfare, it must stand as a valid exercise 
of the police power.S2 

§ 17. Limits on Exercise of Zoning Power in 
General 

The municlpality or other local agency exercising the 
zoning power has a wlde discretion therein, but its power 
Is not unilmited and must be exercised subject to the 
constitutional guaranties of the federal and state constl- 
tutions and subject to the limitations and restrictions im- 
posed b/ the legislature. 

A municipality or other governmental agency has 
wide discretion in enacting zoning ordinances and 
regulations,®^ and its action in the matter will be 


among others, to be considered are: 
character of neighborhood; zoning 
classiflcation and use of nearby prop- 
erties; extent to which property val- 
ues are diminlshed by particular re¬ 
strictions involved; and gain to pub¬ 
lic as compared to hardship imposed 
on Individual property owner. 

111.—Gordon v, City of Wheaton, 146 
N.B.2d 37, 12 I11.2d 284— 1j& Salle 
Nat Bank of Chicago v. Cook 
County, 145 N.B.2d 66, 12 I11.2d 40 
—La Salle Nat, Bank of Chicago 
V. City of Chicago, 126 N.B,2d 609, 
5 I11.2d 344—-Pioneer Truat & Sav. 
Bank v. Vlllage of Oak Park, 97 
N.E.2d 302, 408 111. 458—Braden v. 
Much, 87 N.B.2d 620, 403 111. 607. 
(2) Particular matters aifecting 
validity of exercise of power see in¬ 
fra §§ 24-47. 

84. 111.—La Salle Nat. Bank of Chi¬ 
cago, V. Cook County, 145 N.E.2d 
65, 12 ni.2d 40. 

85. U.S.—-Women^s Kansas City St 
Andrew Soc. v. Kansas City, Mo., 
C.C.A.MO., 68 F.2d 693. 

N.Y.—City of New York v. Jack 
Parker Associates, Inc., 161 N.Y.S. 
2d 731, 6 Misc.2d 633. 

43 C.J. p 335 notes 64-66. 

86. Cal.—City of Los Angeles v. 
Gage, 274 P.2d 34, 127 aA.2d 442. 

87. Conn.—Lakeside Healty Co. v. 
Town of Berlin, 129 A.2d 628, 20 
Conn.Sup. 188. 

Mich.—Comer v. City of Bearbom, 
70 N.W.2d 813, 342 Mich. 471. 

88. Mich.—West Bloomfleld Tp. v. 
Chapman, 88 N.W.2d 377, 351 Mich. 
606—Gust V. Canton Tp., 70 N.W. 
2d 771, 772, 342 Mich. 436. 


Probable future developmeuts in 
area restricted for residentia! pur- 
poses could not be taken Into consid- 
eration to override constitutional 
limitations in determining validity of 
town zoning bylaw as applied to par¬ 
ticular parcel of land within restrict¬ 
ed area. 

Mass.—^Bamey & Casey Co. v. Town 
of Milton, 87 N.B.2d 9, 324 Mass. 
440. 

89. Va.—West Bros. Brick Co. v. 
City of Alexandria, 192 S.B. 881, 
169 Va. 271, appeal dlsmissed 68 
S.Ct 369, 302 U.S. 668, 82 L.Ed. 
608, rehearing denied 68 S.Ct. 480, 
302 U.S. 781, 82 L.Ed. 603. 

90. U.S.—Euclid V. Ambler Realty 
Co., Chio, 47 S.Ct. 114, 272 U.S. 365, 
71 L.Bd. 303, 64 A.L.R. 1016. 

43 C.J. p 336 note 69. 

91. Ky.—Standard Oil Co. v. City of 
Bowling Green, 50 S.W.2d 960, 244 
Ky. 362, 86 A.L.R. 648. 

92. Ky.—City of Louisville v. Bry- 
an S, McCoy, Inc., 286 S.W.2d 646 
—City of Louisville v. Puritan 
Apartment Hotel Co., 264 S.W.2d 
888 . 

Tex.—City of Waxahachie v. Wat- 
kins, 275 S.W.2d 477, 164 Tex. 206. 

Lamkin v. City of Bellaire, Civ. 
App., 308 S.W.2d 70, error granted. 
Beyoud doubt 

A court would be justifled in strik- 
ing down a county zoning regulation 
only if it was made ciear beyond 
doubt that the restrictions imposed 
were dlrected at individuals and not 
imposed in general public interest. 
Tenn.—^Davidson County v. Bogers, 
198 S.W.2d 812, 184 Tenn. 327. 

93. Al€L —Chapman v. City of Troy, 
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4 So.2d 1, 241 Ala. 687—Leary v. 
Adams, 147 So. 391, 226 Ala. 472. 
Conn.—^Levinsky v. Zoning Commis- 
sion of City of Bridgeport, 127 A. 
2d 822, 144 Conn. 117—Bartram v. 
Zoning Commission of City of 
Bridgeport, 68 A.2d 308, 136 Conn. 
89. 

De Mars v. Zoning Commission 
of Town of Bolton, 109 A.2d 876, 
19 Conn.Sup. 24, affirmed 116 A.2d 
653, 142 Conn. 680. 

Mass.—Caires v. Building Com’r of 
Hingham, 88 N.E.2d 550, 328 Mass. 
689. 

Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 206. 

Miss.—^Palazzola v. City of Gulfport, 
52 So.2d 611, 211 Miss. 737. 

N.J.—^Thornton v. Village of Ridge- 
wood, 111 A.2d 899, 17 N.J. 499. 

Esso Standard Oil Co. v. Town 
of Westfield, 110 A.2d 148, 33 N.J. 
Super. 324. 

N.Y.—Nehrbas v. Incorporated Vil¬ 
lage of Lloyd Harbor, 147 N.Y.S.2d 
738, modifled on other grounds 152 
N.Y.S.2d 28, 1 A.D.2d 1034, affirmed 
140 N.B.2d 241, 2 N.Y.2d 190, 159 
N.Y.S.2d 146—Little v. Young, 82 
N.Y.S.2d 909. affirmed 85 N.Y.S.2d 
41, 274 App.Div. 1005, reargument 
and appeal denied 86 N.Y.S.2d 288, 
274 App.Div. 1065, motion denied 
85 N.E.2d 61, 298 N.Y. 918, affirmed 
87 N.B.2d 74. 299 N.Y. 699. 

Or.—^Page v. City of Portland, 166 P. 
2d 280, 178 Or. 632. 

Wis.—^Bggebeen v. Sonnenburg, 1 N. 
W.2d 84, 289 Wis. 213, 188 A.L.R. 
495. 

Boaing oonmilszloiLeni are neces- 
sarily vested with broad discretion- 
ary powers. 
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held valid if the facts do not show the bounds of stitutional guaranties of the federal and state con- 
that discretion to have been exceeded.®^ Its exer- stitutions and hence zoning enactments, regulations, 
cise of sudi power, however, is not absolute and un- and restrictions must confonn to the requirements 
limited or unrestricted.*^® It is subject to the con- thereof in order to be valid,®® regardless of how 


Conn.—^Florentine v. Town of Darien, 
116 A.2d 828, 142 Conn. 415. 
Fresnmed to know oondltioiui 
Local authorlties are presumed to 
be famlliar with local conditlons and 
must be firranted some measure of 
discretion in framlng: of soningr ordi- 
nance. 

Ala.—^Marshall v. City of Mobile, 36 
So.2d 563, 260 Ala. 646. 

nesrlslatlve dlscretloxL 
Under police power, zoningr is a 
matter within sound leffislative dis¬ 
cretion. 

lowa.—-Keller v. City of Council 
BluiTs, 66 N.W.2d 118, 246 lowa 
202 . 

rolloy of zoning is generally a mat¬ 
ter within the discretion of the gov- 
erning body of the municipal Corpo¬ 
ration. 

Wis.—City of La Crosse v. Elbertson, 
287 N.W. 99, 206 Wis. 207. 

43 C.J. p 336 note 82. 

Seleotton of partlcnlar method 

Selection of one method of solving 
zoning problem in preference to an- 
other is entirely within discretion 
of City commission and does not, in 
^d of itself, evidence an abuse of 
discretion, 

Utah.—^Phi BAppa Iota Fraternity v. 
Salt Lake City, 212 P.2d 177, 116 
Utah 536. 

System of zoning 

Municipal authorities have large 
discretion in adoption of proper Sys¬ 
tem of zoning. 

Cal.—Peraut v. City of’ Sacramento, 
269 P. 637, 204 C. 687. 

Discretion penulssible in zoning 
matters is that which is exerclsed by 
municipal authorlties in adopting 
zone classifications with terms, 
standards, and reauirements perti¬ 
nent thereto, ali of which must be by 
general ordinance applicable to ali 
persons alike, and acts of admlnister- 
ing zoning ordinance do not go back 
to Questions of pollcy and discretion, 
which were settled at time of adop¬ 
tion of ordinance. 

Wash.—State ex rei. Ogden v. City of 
Bellevue, 276 P.2d 899, 46 Wash.2d 
492. 

94. lowa.—^Keller v. City of Council 
BluflCs, 66 N.W.2d 113, 246 lowa 
202 . 

deadr abuse of discretion is re- 
Quired in order for enforcement of 
zoning ordinance to be Interfered 
with. 

Tex.—^Lamkin v. City of Bellalre, 
ClvJUDP., 308 S.W.2d 70, error 
granted. 


Determlnation 

Question whether bounds of dis¬ 
cretion have been exceeded by mu- 
nlclpality, must turn on facts and 
circumstances of particular case in- 
volved. 

Tex.—Clesl v. Northwest Dallas Emp. 
Ass»n, C1VA.PP., 263 S.W.2d 820, 
refused no reversible error. 

96. U.S.—Ruben v. City of Pitts- 
burgh, D.C.Pa., 142 P.Supp. 787. 
Ala.—^Alabama Alcoholic Beverage 
Control Bd. v. City of Blrmingham, 
44 So.2d 693, 253 Ala. 402—Mar- 
shall V. City of Mobile, 35 So.2d 
653, 260 Ala. 646. 

Conn.—^Florentine v. Town of Darien, 
116 A.2d 328, 142 Conn. 415. 

D.C.—Prentlss v. American Univer- 
Slty, 214 P.2d 282, 94 U.S.App.D.Q 
204, certiorari denied Wrather v. 
American University, 75 S.Ct. 217, 
348 U.S. 898, 99 L.Ed. 705. 

111.—^First Nat. Bank of Lake For- 
est V. Lake County, 130 N.E.2d-267, 
7 I11.2d 213—Hannifin Corp. v. City 
of Berwyn, 116 N.B.2d 816, 1 IlL2d 
28—^Miller Bros. Lumber Co. v. 
City of Chicago, 111 N.B.2d 149, 414 
111. 162—Trust Co. of Chicago v. 
City of Chicago, 96 N.E.2d 499, 408 
111. 91. 

Md.—City of Baltimore v. Cohn, 106 
A.2d 482, 204 Md. 523. 

Mo.—^Flora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771, 362 Mo. 
1025, appeal dismissed 73 S.Ct. 41, 
344 U.S. 802, 97 L.Ed. 626. 

State ex rei. Cooper r. Cowan, 
App., 307 S.W.2d 676. 

N.J.—Speakman v. Mayor & Council 
of Borough of North Plainfield, 84 
A.2d 715, 8 N.J. 250. 

Roselle v. Wright, 117 A.2d 661, 
37 N.J.Super. 507, aillrmed 122 A.2d 
606, 21 N.J. 400—Jones v. Zoning 
Bd. of Adjustment of Long Beach 
Tp., 108 A.2d 498, 32 N.J.Super. 
397. 

N.T.—Concordia Collegiate Institute 
V. Miller, 93 N.B.2d 632, 301 N.Y. 
189, 21 A.L.R.2d 644. 

Ohio.—Schick v. Ghent Road Inn, 
App., 132 N.E,2d 479. 

S.C.—James v. City of Greenville, 
88 S.B.2d 661, 227 S.C. 565. 

Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wash,2d 368. 

Blanket endorsemeat 
Statute relating to zoning regula¬ 
tions does not give a blanket endorse- 
ment of every ordinance of zoning, 
but outlines testa to be applled to 
ordinance. 

Mich.—Grand Trunk Western R. Co. 
V. City of Detrolt. 40 N.W.2d 196, 
826 Mich. 387. 


99. Ala.—Jelferson County v. City of 
Blrmingham, 55 So.2d 196, 256 Ala. 
436—Johnson v. City of Huntsvllle, 
29 So.2d 342, 249 Ala. 36. 

Fla.—City of Miami Beach v. Lach- 
man, 71 So.2d 148, appeal dismissed 
Lachman v. City of Miami Beach, 
76 S.Ct. 292, 348 U.S. 906, 99 L.Ed. 
711—Griffln v. Sharpe, 66 So.2d 761 
—^Forde v. City of Miami Beach, 
1 So.2d 642, 146 Fla. 676. 

111.—Trust Co. of Chicago v. City of 
Chicago, 96 N.E.2d 499, 408 111. 91. 
lowa.—Granger v. Board of Adjust¬ 
ment of City of Des Molnes, 44 N. 
W.2d 399, 241 lowa 1356. 

Md.—Walker v. Board of County 
Com'rs of Talbot County, 116 A.2d 
893, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 350 U.S. 902, 100 L. 
Ed. 792. 

Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 206. 

N.J.—Rockhill V. Chesterfleld Tp., 
Burlington County, 128 A.2d 473, 
23 N.J. 117—Schmidt v. Board of 
Adjustment of City of Newark, 88 
A.2d 607, 9 N.J. 405. 

Schack V. Trimble, 137 A.2d 22, 
48 N.J.Super. 45. 

N.T.—Concordia Collegiate Institute 
V. Miller, 93 N.B.2d 632, 301 N.T. 
189, 21 A.L.K.2d 544. 

People V. Leighton, 44 N.T.S.2d 
779. 

Ohio.—City of Akron v. Chapman, 116 
N.E.2d 697, 160 Ohio St 382, 42 A. 
L.R.2d 1140. 

Pa.—Baronoff v. Zoning Bd. of Ad¬ 
justment of Lower Makefleld Tp., 
122 A.2d 65, 386 Pa. 110. 

Appeal of Berg, Com.Pl., 66 
Montg.Co. 194. 

Particular constitutlonal guaranties 
see infra S§ 24-47. 

Zoning regulations as limited by 
scope of police power see supra $ 
16. 

Must be consistent with prohibitione 
of oonstltutlon 

Md.—Mayor and Council, Town of 
Bladensburg, Inc. v. Berg, 139 A.2d 
703. 

Enactment helA within oharter pow¬ 
er 

Where zoning act amendlng char- 
ter of City, permitted a change or 
exception in the use of property pre- 
viously zoned for a different use, sec- 
tion of City ordinance permitting 
such a change or exception was not 
vold on ground that clty was wlth- 
out charter power to adopt it 
Ga.—^Brown v. City of Brunswick, 83 
S.E.2d 12, 210 Ga. 788. 
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long or by whom they may have been recognized 
as legal.®^ There must be no tmnecessary invasion 
of personal or property rights.®^ 

Zoning enactments, regulations, and restrictions 
may not override state law and policy.^9 They must 
be within the general limitations on the exercise of 
municipal powers,! and they are subject to, and must 
be within, the limitations and restrictions prescribed 


by the enabling act authorizing them, or imposed hy 
other legislation.2 

Such enactments and regulations mtisf rest pri-^ 
marily on the enabling act authorizing them and they' 
must not go beyond the power delegated thereby.*^ 
In order to be valid, they must be authorized by the 
enabling act,^ at least, where they are enacted pur- 


97. IlL—^Trust Co. of Chlcago v. 
City of Chlcago, 96 N.E.2d 499, 408 
111. 91. 

98. Fl€u—GrifELn v. Sharpe, 65 So.2d 
761. 

99. N.Y.—Consolidated Edison Co. 
of N. T. V. Village of Briarcliff 
Manor, 144 N.Y.S.2d 879, 208 Misc. 
295. 

Oeneral law 

Zoning ordinances must conform 
to, and not be inconsistent with, the 
general law of state, including com- 
mon law, equity, and public policy 
unless exceptions are permitted. 

Fla.—Griffln v. Sharpe, 65 So.2d 761. 
1. CaL—^Parker v. Colburn, 236 P. 
921, 196 C. 169. 

Conn.—^Perdue v. Zoning Board of 
Appeals of City of Norwalk, 171 A. 
26, 118 Conn. 174. 

Md.—^Kramer v. Mayor and City 
Council of Baltimore, 171 A. 70, 166 
Md. 324. 

Wash.—Lauterbach v. City of Cen¬ 
tralia, 304 P.2d 656, 49 Wash.2d 
550. 

a. Ala.—^Johnson v. City of Hunts- 
ville, 29 So.2d 842, 249 Ala. 36— 
Chapman v. City of Troy, 4 So.2d 
1, 241 Ala. 637. 

Ark.—City of Benton v. Phillips, 88 
S.W.2d 828, 191 Ark. 961, 

Cal.—Johnston v. Board of Sup*rs 
of Marin County, 187 P.2d 686, 31 
C.2d 66. 

Marcui escu v. City Planning 
Commission of City and County of 
San Francisco, 46 P.2d 308, 7 C.A. 
2d 371. 

Conn.—^Bishop v. Board of Zoning 
Appeals of City of New Haven, 63 
A.2d 659. 133 Conn. 614—State ex 
rei. Spiros v. Fayne, 41 A.2d 908, 
131 Conn. 647. 

Fla.—State v. Wllson, 25 So.2d 860, 
167 Fla. 342. 

La.—State ex rei. Fitzmaurice v. 

Clay, 23 So.2d 177, 208 La. 443. 

Md.—Cassel v. Mayor and City Coun¬ 
cil of Baltimore, 73 A.2d 486, 196 
Md. 348—Mayor and City Council 
of Baltimore v. Byrd, 62 A.2d 688, 
191 Md. 632. 

Mass.—City of Worcester v. New 
England Institute & New England 
School of Accounting, Inc., 140 N 
E.2d 470, 385 Mass. 486—Caires v. 
Bullding Com*r of Hingham, 83 N 
E.2d 660, 828 Mass. 689—Leahy v 
Inspector of Buildings of City of 
New Bedford, 81 N.E.2d 436, 308 


Mass. 128—Town of Lexington v. 
Bean, 172 N.E. 867, 272 Mass. 647. 
Mich.—^Krajenke Buick Sales v. Eop- 
kowski, 83 N.W.2d 781, 322 Mich. 
260. 

Mo.—State ex rei. EZramer v. 

Schwartz, 82 S.W.2d 63, 336 Mo. 
932. 

N.J.—^Duffcon Concrete Products v. 
Borough of Cresskill, 68 A.2d 104, 
137 N.J.Law 81, reversed on other 
grounds 64 A.2d 847, 1 N.J. 609, 
9 A.L.R.2d 678. 

N.Y.—City of Albany v. Anthony, 28 
N.Y.S.2d 963, 262 App.Div. 401. 

Levitt V. Incorporated Village of 
Sands Point, 148 N.Y.S.2d 798, 3 
Misc.2d 92, modified on other 
grounds 152 N.Y.S.2d 711, 2 A.D.2d 
688, reargument and appeal denied 
164 N.Y.S.2d 842, 2 A-D.2d 781— 
Geisler v. Mitchell, 244 N.Y.S. 439, 
137 Misc. 462. 

N.a—Application of 0’Neal, 92 S.E. 
2d 189, 243 N.C. 714—Shuford v. 
Town of WaynesvUle, 198 S.E. 685, 
214 N.C. 136. 

Ohlo.—State ex rei. Synod of Ohio of 
United Lutheran Church In Ameri¬ 
ca y. Joseph, 89 N.E.2d 616, 139 
Ohio St 229, 138 A.L.R. 1274. 
Tenn.—State ex rei. Lightman v. City 
of Nashville, 60 S.W.2d 161, 166 
Tenn. 191. 

43 C.J. p 336 note 72. 

Purpose of limltatioiui is to protect 
property owners in a municipality 
against arbitrary and impulsive use 
of zoning power. 

Pa.—^Putney v. Ablngton Tp., 108 A. 
2d 134, 176 Pa.Super. 463. 
CoxLtroUing iinrlaLdlpIe to which zon¬ 
ing must conform is territorial divi- 
sion according to character of lands 
and structuros and their peculiar 
suitability for particular uses and 
uniformity of use within dlvision. 
N.J.—Rockhlll V, Chesterfleld Tp., 
Burlington County, 128 A.2d 473, 
23 N.J. 117. 

Strlot ooupllaiLoe 

Municipal Corporation powers 
which may have serious consequence 
of deprlving landowner of important 
uses of his land should be exercised 
only in striet compliance with au¬ 
thorizing statutos. 

Pa.—^Appeal of Lieb, 116 A.2d 860, 
179 Pa.Super. 318. 

Necessity for confoxniity with all 
provisions 

If a municipality should ' ignore 
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all of the criteria which the legisla- 
ture has provided it should considor 
in acting on a zoning ordinance, it 
would not be complylng with en¬ 
abling statute, but each of the enu- 
merated criteria need not be found 
advantageous to particular zoning 
classiflcation in order for it to be. 
valid. 

Pa.—^Appeal of Lieb, supreu 
Public bnlldings 

(1) Enabling act was held not to 
preclude legislative body of City 
from providing in zoning ordinance 
that ordinance shall not prevent City 
from erecting in any zone such mu¬ 
nicipal buildings and structures as 
may be deemed necessary for the 
safety, health, and general welfare of 
Public. 

Tex.—City of McAllen v. Morris, Civ. 
App., 217 S.W.2d 875, error refused. 

(2) Statute authorizing municipal- 
ities to enact zoning ordinances to 
provide the kind, character, or use of 
structures that may be erected with¬ 
in different zones do not apply to 
structures in use by city in a govern- 
mental capacity. 

Ala.—^Alabama Alcoholic Beverage 
Control Bd. v. City of Birmingham, 
44 So.2d 693, 263 Ala. 402. 

Provisioas as to peualties 

N.Y.—People v. Qold, 6 N.Y.S.2d 264. 

Provlsioa in loan and subsidy eon- 
tzaot und^ the public housing law 
obligating city to rezone areas in- 
volved was not vold as contrary to 
zoning law and city regulations in 
vlew of provision in public housing 
law authorizing city to zone or re- 
zona 

N.Y.—^Borek v. Golder, 74 N.Y.S.2d 
675, 190 Misc. 366. 

Open area zoning 

City had power under statute to 
regulate “open area” zoning for pur¬ 
pose of promoting health, safety, 
morals, and general welfare of com- 
munity. 

Pa.—^Pagan v. Philadelphia Zoning 
Bd. of Adjustment, 182 A.2d 279, 
389 Pa. 99. 

3a Conn.—Bishop v. Board of Zoning 
Appeals of City of New Haven, 53 
A.2d 659, 133 Conn. 614. 

4. N.C.—State v. Owen, 88 SJB1.2d 
832, 242 N.C. 625. 

Ikooation of sohools 
In absence of a specifle grant of 
power, a village cannot by a zdni)£^ 
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suant to the.authority conferred by such act,® and 
they can be no broader than the statutory grant of 
power,® although they can make additional, reason- 
able, and nondiscriminatory requirements as long as 


. the enabling act does not prohibit the enlargement 
' of its requirementsJ Hence, a zoning regulation 
must conform to, and meet the requirements of, the 
. statutes under the authorily of which it is enacted,^ 


regrulatlon prevent the location of a 
school within its borders and thereby 
prohibit the performance by the 
school distrlct of the duty imposed 
on it by law. 

N.Y.—^XJnion Free School Dist. No. 14 
of Town of Hempstead, Nassau 
County V. Villasre of Hewlett Bay 
Park. 107 N.T.S.2d 868, 279 App. 
Div. 618, appeal denied 109 N.Y.S. 
2d 175, 279 App.Dlv. 746. 

aSatters not anthorlzed 

(1) Farking: zones, school zones, 
hospital or Quiet zones, speed zones, 
parklng meter zones and limitation 
parkiniT zones, do not constitute *'zon- 
ing’* in ordinary sense so as to be 
controlled by act authorizing munlci- 
palities to* enact zoning ordlnances, 
but are in exercise of pollce power 
as authorized by statute. 

Ala.—Alabama Alcohollc Beverage 
Control Bd. v. City of Birminghaza, 
44 So.2d 593, 253 Ala. 402. 

(2) Provision, in townshlp zoning 
ordinance prohibiting trailer coach 
parks, for special procedure where- 
by townshlp board may make ezcep- 
tions was held invalid, in view of ab- 
sence of any authorlzatlon for such 
delegation of power in zoning aet. 
Mich.—Smith v. Building Inspector 

for Plymouth Tp., 77 N.W.2d 832, 
346 Mich. 57. 

(3) Permlts and annual permlt 
fees were held not authorized by en- 
abling statute. 

Ind.—Tomllnson v. Marlon County 
Plan Commlsslon, 122 N.l].2d 852, 
234 Ind. 88. 

(4) An urgency clause In zoning 
ordinance was held void and Ineffec- 
tive as enacted without legislatlve 
authority. 

Cal.—^Bailey v. Los Angeles County, 
293 P.2d 449, 46 a2d 132. 

Interlm zoning 

(1) Zoning provisions have been 
held not to carry with them Implied 
or inherent power authorizing City to 
pass an interlm zoning ordlnanca 
Pa.—^Kline v. City of Harrisburg, 68 

A2d 182, 862 Pa. 488. 

(2) Validity of Interim zoning or- 
dinances generally see infra §§ 18- 
19. 

Procedure 

Mayor and councU of City cannot 
afCect comprehensive zoning ordi¬ 
nance passed pursuant to an enabling 
act by a subsequent charter provi¬ 
sion or ordinance in a manner not au¬ 
thorized by enabling act 
Md.—Scrlvner v. Mayor and City 
Council of Baltlmore, 60 A.2d 190, 
191 M<L 165. 


Beasonable relatioa 
An ordinance under the zoning act 
must bear a reasonable relatlon to 
powers conferred by the act 
N.J.—^Lionshead Lake v. Wayne Tp., 
Passaic County, 80 A2d 660, 13 N. 
J.Super. 490, reversed on other 
grounds 89 A.2d 693, 10 N.J. 165, 
appeal dlsmissed 73 S.Ct 386, 344 
U.S. 919, 97 L.Bd. 708--Lionshead 
Lake v. Wayne Tp., 73 A2d 287, 8 
N.J.Super. 468, reversed on other 
grounds 74 A2d 609, 9 N.J.Super. 
83. 

Brookdale Homes v. Johnson, 10 
A.2d 477, 123 NJ.Law 602, afflrmed 
19 A2d 868, 126 NJ.Law 616— 
Phillips V. Townshlp Council of 
Townshlp of Teaneck, 198 A. 368, 
120 NJ.Law 45, affirmed 5 A.2d 
698, 122 NJ.Law 485. 

Ordiuattoe held authorized 
Md.—Walker v. Board of County 
Com*rs of Talbot County, 116 A.2d 
398, 208 Md. 72, certiorari denied 
76 S.Ct 180, 350 XJ.S. 902, 100 L.Ed. 
792. 

Mich.—Dawley v. Collingwood, 218 N 
W. 766, 242 Mich. 247. 

Mo.—Plora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771, 362 Mo. 
1025, appeal dlsmissed 73 S.Ct 41, 
344 tr.S. 802, 97 L.Ed. 626. 

NJ.—Concord Garden Apartments v. 
Board of Adjustment of City of 
Englewood, 64 A.2d 355, 1 N J.Su¬ 
per. 301. 

Ohio.—State ex rei. Fairmount Cen- 
ter Co. V. Arnold, 34 NB.2d 777, 
138 Ohio St 259, 136 A.L.11. 840. 

5. Wash.—Lauterbach v. City of 
Centralia, 304 P.2d 656, 49 Wash.2d 
550. 

General polloe power fium-fflcdent 
A City with commlssion form of 
government and governed by laws 
applicable to second-class citles 
which laws do not include power to 
zone property within its boundaries, 
could not justify adoptlon of zoning 
ordinance in violation of enabling 
statute on ground that it had rlght to 
adopt zoning ordinance by virtue of 
its police power, where ordinance 
disclosed on its face that it was 
adopted pursuant to authority con¬ 
ferred by the enabling act so that 
City did not purport to exercise its 
police power regardless of statute. 
Wash.—^Lauterbach v. City of Cen¬ 
tralia, 804 P.2d 656, 49 Wash.2d 
550. 

6. Del.—^Bave v. S & S Bullders, 
Inc., Ch., 134 A2d 709. 

7. lowa.—Gannett v. Cook, 61 NW. 
2d 703, 245 lowa 750. 

Pa.—^Toland v. Newtown Tp., Quar. 
Sess., 35 Del.Co. 21. , 

714 


8. Ala.—Johnson v. City of Hunts- 
ville, 29 So.2d 342, 249 Ala 36. 
Arlz.—Wood V. Town of Avondale, 
232 P.2d 963, 72 Arlz. 217. 

Conn.—^Palrlawns Cemetery Ass^n v. 
Zoning Commisslon of Town of 
Bethel, 86 A2d 74, 138 Conn. 484. 
Ky.—City of Somerset v. Weise, 263 
S.W.2d 921. 

Neb.—^Davis v. City of Omaha 45 N 
W.2d 172, 153 Neb. 460. 

NJ.—Gross V. Allan, 117 A.2d 275, 
87 N.J.Super. 262. 

Duffcon Concrete Products v. 
Borough of Cresskill, 58 A.2d 104, 
187 NJ.Law 81, reversed on other 
grounds 64 A.2d 347, 1 N.J. 509, 9 
A.L.R.2d 678—^Finn v. Municipal 
Council of City of Cllfton, 53 A.2d 
790, 136 NXLaw 34. 

N.Y.—Ballard v. Roth, 253 N.Y.S. 6, 
141 Misc. 319. 

Ohio.—Cassell v. Lexington Tp. Bd. 
of Zoning Appeals, 127 NB.2d 11, 
163 Ohio St. 340. 

Pa—^Kline v. City of Harrisburg, 68 
A.2d 182, 362 Pa.438. 

Tenn.—^Henry v. White, 250 S.W.2d 
70, 194 Tenn. 192. 

Oonstruetiou of power 
Zoning power delegated ffom state 
must be strictly construed. 
lowa—^Livlngston v. Davis, 50 NW. 
2d 592, 243 lowa 21, 27 A.L.R.2d 
1237—Granger v. Board of Adjust- 
ment of City of Des Moines, 44 N. 
W.2d 399, 241 lowa 1356. 

Test of vaUdity 

Municipal power to enact and en- 
force a zoning regulation does not 
exist in absence of statutory author- 
ization and therefore validity of zon¬ 
ing ordinance must be tested by lim¬ 
itatione of enabling act. 

NC.—State v. Owen, 88 S.E.2d 832, 
242 NC. 625. 

Arbitraxy deviatlon from gen^al 
rule of enabling statute or ordinance 
is forbidden. 

NJ.—^Moriarty v. Pozner, 121 A.2d 
527, 21 NJ. 199. 

Ordinance making definite statutory 
reqnlresnent 

A zoning ordinance requiring wrlt- 
ten protest of affected property own- 
ers to be flled flve days before date 
set for Public hearing on proposed 
zoning change is not in conflict with 
statutory law, where ordinance mere- 
ly makes definite statute requiring 
protest but not stating when protest 
is to be filed. 

S.C.—Central Realty Corp. v. Allison, 
63 S.E.2d 153, 218 S.C. 435. 
Coxnplianoe with provisions of stat¬ 
ute held shown 

N.Y.—^Delaware, L. & W. R. Co. v. 
City of Fulton, 114 NY,S.2d 481, 
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and an ordinance invalid under the enabling stat¬ 
ute existing at the time of the enactment of the ordi¬ 
nance is not validated by a subsequent amendment 
of the enabling statute.® 

Zoning regulations may be, and in various in- 
stances have been held to be, invalid or ineffective 
to the extent that they are inconsistent with, or 
violate the requirements of, a statute governing the 
matter.i® Where a statute provides for an appeal 
to a specified court from a decision in a statutory 
proceeding under the zoning law, an ordinance pur- 
porting to authorize a further appeal from the deci¬ 
sion of such court is invalid.ii 


The exercise of the zoning power is conditioned 
on adherence to the statutory purposes and consider- 
ations to be served by zoning.^® The zoning pow- 
ers may not be exerted by indirection, and their ex¬ 
ercise must be in keeping with the principies of 
the enabling statutes.i® Zoning restrictions must 
carry out the policy of the enabling statutes,!'* and 
must bear a substantial relation to, or promote, sub- 
serve, or have a fair tendency to accomplish or aid 
in the accomplishment of, one or more of the con- 
siderations, objectives, or purposes specified in the 
enabling act or properly to be served by zoning.^® 
Their relationship to the public welfare must be 


afflrmed 121 N.T.S.2d 682, 281 App. 
Div. 1005. 

9. N.C.—State v. Owen, 88 S.E.2d 
832, 242 N.C. 525. 

Sonlnsr propexty outaide corporate 
UmJLts 

Where city ordinance zonlngr prop- 
erty outslde of municipal corporate 
limits was invalid under enabling 
statute existing at the time of enact¬ 
ment of ordinance, amendment of en¬ 
abling statute to grant to city power 
to zone property outslde corporate 
limits of City did not validate the 
pre-exiating invalid ordinance. 

N.C—State v. Owen, supra. 

10. Oal.^Johnston v. Board of 
Sup*rs of Marin County, 187 F.2d 
686, 31 C.2d 66. 

Mass.—^Bennett v. Board of Appeal 
of City of Cambridge, 167 N.E. 659, 
268 Mass. 419. 

Mo.—State ex rei. Nigro v. Kansas 
City, 27 S.W.2d 1030, 326 Mo. 96. 
N.J.—^Rockhlll V. Chesterfleld Tp., 
Burlington County, 128 A,2d 473, 
23 N.J. 117—United Advertising 
Corp. V. Borough of Karitan, 93 A. 
2d 862, 11 N.J. 144. 

Tenn.—^Henry v. White, 250 S.W.2d 
70, 194 Tenn. 192. 

Existing statxLtes 

Stajute providing that zoning ordl- 
nances to be enacted must not be in¬ 
consistent with provislons of any 
statute governing same matter re- 
lates to existing statutes and is 
wholly prospective. 

Pa.—City of Philadelphia v. Bartell, 
11 A.2d 568, 139 Pa.Super. 819. 
Statute limltlng helght of tene- 
ment houses to one and one-half 
times width of Street could not be en- 
larged by city building zone resolu- 
tion. 

N.T.—^Thorofare Developing Corpora¬ 
tion v. Deegan, 235 N.Y.S. 644, 134 
Mlsc. 692, afflrmed 236 N.Y.S. 898, 
226 App.Div. 871. 

AirfLeld 

Where statute authorlzed city to 
acduire land for airport, either wlth- 
in or outslde city limits, township 
ordinance prohlbltlng airport in por- 


tlon of township where proposed air¬ 
port would be located was void as 

Mlch.—Petltion of City of Detrolt 
(Airport Site). 14 N.W.2d 140, 308 
Mich. 480. 

SSoning orrtlnauoa or regulatiou held 
Invalid 

(1) Generally. 

Ga.—^Neal v. City of Atlanta, 94 S.E. 
2d 867, 212 Ga. 687. 

N.J.—^Weinlnger v. Borough of Me- 
tuchen, 45 A.2d 460, 133 N.J.Law 
544, afflrmed 49 A.2d 266, 134 N.J. 
Law 562. 

N.C—State v. Owen, 88 S.E.2d 882, 
242 N.C 526—Kass v. Hedgpeth. 38 
S.E.2d 164, 226 N.C 405. 

(2) Zoning bylaw prohlbltlng use 
of land or buildings in residential 
district for sectarian educational 
purposes. 

Mass.—Attomey General v. Inhabi- 
tants of Town of Dover, 100 N.B. 
2d 1, 327 Mass. 601. 

Bonlng enaotmeat held act Ia vlola- 
tlon of statute 

(1) Generally. 

BAn.—Kilcoyne v. City of Coffey- 
ville, 269 P.2d 418, 176 Kan. 169. 
Mo.—Plora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771, 362 Mo. 
1025, appeal dismissed 73 S.Ct. 41, 
344 U.S. 802, 97 L.Ed. 626. 

N.J.—^Midland Park Coal & Lumber 
Co. V. Terhune, 56 A.2d 717, 136 N, 
J.Law 442, afflrmed 61 A.2d 76, 137 
N.J.Law 603. 

(2) Zoning ordinance prohlbltlng 
trailer camps in residential distrlcts 
was held not invalid on ground that 
it was in conflict with statutes deal- 
ing with licensing and regulating of 
trailer camps. 

Mich.—City of Howell v. EAal, 67 
N.W.2d 704, 341 Mich. 586. 

(3) Township ordinance which de- 
clared that house trailers used as 
dwelllngs outside licensed trailer 
parks were nulsances per se, but per- 
mitted temporary parklng of trailers 
on premises of occupied dwelllngs in 
certain cases, was not invalid as in 
conflict with state house trailer 
camp law. 


Mich.—^Bane v. Pontiae Tp., Oakland 
County, 72 N.W.2d 134, 843 Mich. 
481. 

(4) Town zoning ordinance provid¬ 
ing that no premises shall be used as 
a boarding house for Institutional In- 
mates or persons on parole from 
Public or private institutions after 
care and treatment for mental ail- 
ments or dlsorders is not invalid on 
ground that it tends to abrogate or 
nullify provlsion of Mental Hyglena 
Law that the director of a state men¬ 
tal institutlon is authorlzed to make 
arrangements with suitable famllies 
for care, maintenance, and treatment 
of patlents of institutlon. 

N.Y.—Kanasy v. Nugent, 136 N.Y.S. 
2d 128, 206 Misc. 826, afflrmed 145 
N.Y.S.2d 638, 286 App.Div. 1038, 
appeal denied 143 N.Y.S.2d 455, 1 
A.D.2d 681. 

(5) Municipal ordinance llmitlng 
number of permits to be Issued for 
sale of alcoholic beverages according 
to population was held not in conflict 
with statutes relating to license is- 
suance and license fees. 

Fla.—^Ragozzino v. Town of Lake 
Maitland, 54 So.2d 364. 

11. Md.—Sugar v. North Baltlmore 
Methodist Protestant Church, 165 
A 703, 164 Md. 487. 

12. N.J.—Speakman v. Mayor & 
Council of Borough of North Plain- 
fleld, 84 A.2d 715, 8 N.J. 260. 

Jones V. Zoning Bd. of Adjust- 
ment of Long Beach Tp., 108 A2d 
498, 32 N.J.Super. 397. 

Excesses in realization of statu- 
tory considerations by municipal zon¬ 
ing ordinance are inadmissible. 
N.J.—Katobimar Realty Co. v. Web¬ 
ster, 118 A2d 824, 20 N.J. 114. 

13. N.J.—^Reid Development Corp. 
V. Parsippany-Troy Hilis Tp., 89 
A2d 667, 10 N.J. 229. 

14. N.J.—Crow V. Town of West- 
field, 56 A.2d 403, 136 N.J.Law 863. 

15. Mass.—Shannon v. Building In¬ 
spector of Woburn, 105 N.E.2d 192, 
328 Mass. 633. 

Mo.—State ex rei. Cooper v. Cowan, 

1 Apn., 307 S.W.2d 676. 


715 



§17 ZONING 101 C.J,S. 

^thin at Icast one of the particulars spedfied in cxercisc of power having no substantial rclation to 
the enabling statute.^® The cnumeration in an en- the objects and purposes of the enabling act.^® 
abUng act of spedfied purposes for which the use of ^he zoning power, except in so far as discrimi- 
land may be regulated implies that its use for other „ecessary for the proper establishment of 

purposes is not subject to control.i7 permitted,2l must be 

In general, a zoning ordinance or regulation exercised impartially,22 without discrimination,23 
cnacted pursuant to an enabling statute is valid,^® and in a fair manner for the promotion of the 
and will be sustained, other questions aside, unless common good of a community as a whole.^^ Limi- 
it is shown that there is no substantial relation bc- tations or restrictions in enabling acts may apply to 
tween it and the furtherance of the general objects and in validate prior zoning enactments and regu- 
ahd purposes of the enabling act;^® and it will be lations.^® The power of the municipality to zone 
sct asjde as invalid only where it is a mere arbitrary is not limited to the protection of established dis- 


Neb.—‘Weber v. City of Grand Island, 
87 N.W.2d 676, 165 Neb. 827— 
Omaha v. Gllssmann, 89 lT.W.2d 
828, 161 Neb. 896, appeal dismissed 
70 S.Ct. 1002, 839 U.S. 960, 94 L. 
Sd. 1370, rehearinsr denied 71 S.Ct 
16, 840 -U.S. 847, 95 L.Ed. 621. 
N.J.— Visco V. City of Plainfleld, 67 
A,2d 490. 186 N.J.Law 669. 

Tex.—^Ham v. Weaver, Civ.App., 227 
S.W.2d 286. reversed on other 
ffrounds Weaver v. Ham, 282 S.W. 
2d 704, 149 Tex. 809. 

ObjeotiTefli and. policy 
Statutory enumeration of objec- 
tlves and pollcy of zoning regulations 
must be regarded in exerclse of zon- 
ing power. 

N.J. —^Brandon v. Board of Com'rs of 
Town of Montclalr, 11 A.2d 304, 
124 N.J.Iiaw 186, afflrmed 16 A.2d 
698. 126 N.XLaw 367. 

Votive promptliig’ enaotmeiit Imma- 
terlal 

Courts are concemed not so much 
with motlves prompting enactment 
of a zoninsr ordinance as with ob- 
jective efiCect thereof on property 
risrhts of persons aitected thereby. 
Conn.—^Palrlawns Cemetery Ass’n v, 
Zonina Commission of Town of 
Bethel, 86 A.2d 74. 188 Conn. 434. 
Beauiremeats held to acoompllsh 
puxpose 

Mass.—^Howland v. Actingr Superin¬ 
tendent of Bldsrs. and Inspector of 
Bldas. of Cambrid^re. 102 N.E.2d 
423. 328 Mass. 165. 

le. Conn.—^Fairlawns Cemetery 
As3’n V. Zoning* Commission of 
Town of Bethel. 86 A.2d 74. 138 
Conn. 484. 

17. Del.—^Bave v. S & S Builders, 
Inc., Ch.. 134 A.2d 709. 

18. Tenn.—^Henry v. White, 260 S. 
W.2d 70, 194 Tenn. 192—^Davidson 
County v. Rogers, 198 S.W.2d 812, 
184 Tenn. 327. 

19. Mass.—^Lundy v. Town of Way- 
land, 106 N.E.2d 878, 328 Mass. 681 

-Shannon v. Building Inspector 

of Wobum, 105 N.E.2d 192, 328 
Mass. 638—^Lamarre v. Commis- 
sioner of Public Works of Fall 
River. 87 N.E.2d 211. 824 Mass. 
642. 


20. Mass.—Shannon v. Building In¬ 
spector of Woburn, 106 N.E.2d 192, 
828 Mass. 633—^Liamarre v. Com- 
missioner of Public Works of Pali 
River, 87 N.E.2d 211, 324 Mass. 642. 

21. Md.—^Mayor v. City and Council 
of Baltimore v. Byrd, 62 A.2d 688, 
191 Md. 632. 

Beasonahla dl0oxiininatio& 

If there is discrimiziation between 
propertles in zoning, such dlscrim- 
ination will not be disturbed if it 
may be rested on some reasonable 
basis and is not forbidden by charter. 
Tenn.—Henry v. White, 260 S.W.2d 
70, 194 Tenn. 192. 

22. Md.—Mayor and Council. Town 
of Bladensburg. Inc. v. Berg, 139 
A.2d 703. 

23. U.S.—Geneva Inv. Co. v, City of 
St Liouis. C.aA.Mo., 87 F.2d 83, 
certiorari denied 57 S.Ct 796, 301 
U.S. 692, 81 L.Ed. 1348. 

Ark.—City of Little Rock v. Hunt- 
er, 228 S.W.2d 68, 216 Ark. 916. 
CaL—^Wilkins v. City of San Bemar- 
dlno, 175 P.2d 642, 29 C.2d 882— 
Reynolds v. Barrett. 88 P.2d 29, 12 

C. 2d 244. 

Robinson v. City of Dos Angeles, 
304 P.2d 814, 146 CJL2d 33. 

Bla.—Griffin v. Sharpe, 65 So.2d 761 
—State ex reL S. A. Dynch Corp. 
Y. Danner, 33 So.2d 46, 159 Pia. 874 
—City of Miami v. Rosen, 10 So.2d 
807, 161 Pia. 677. 

Md.—^Mayor and City Council of Bal¬ 
timore V. Byrd, 62 A.2d 588, 191 
Md. 682—^Heath v. Mayor and City 
Council of Baltimore. 49 A.2d 799, 
187 Md. 296. 

Mo.—City of Richmond Heights v. 
Richmond Heights Memorial Post 
Benev. Ass’n. 213 S.W.2d 479, 358 
Mo. 70. 

Neb.—City of Omaha v. Gllssmann, 
89 N.W.2d 828, 151 Neb. 896, ap¬ 
peal dismissed 70 S.Ct. 1002, 839 
U.S. 960, 94 D.Ed. 1370, rehearing 
denied 71 S.Ct 16, 340 U.S. 847. 96 

D. Ed. 621. 

N.J.—Delawanna Iron Metal Co. v. 

Albrecht, 88 A.2d 616, 9 N.J. 424 
—Speakman v. Mayor & Council of 
Borough of North Plainfleld. 84 A. 
2d 716, 8 N.J. 260. 
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Jones V. Zoning Bd. of Adjust- 
ment of Long Beach Tp., 108 A.2d 
498, 32 NJ.Super. 397. 

N.T.—^Pox Meadow Bstates v. Liv- 
ingston, 242 N.Y.S. 86, 137 Misc. 
22, reversed on other grounds 262 
N.Y.S. 178, 233 App.Dlv. 250, af¬ 
flrmed Pox Meadow Estates v. Cul- 
ley, 186 N.E. 714, 261 N.Y. 606. 

Pa.—Gratton v. Conte, 73 A.2d 381, 
364 Pa. 578—^Lower Merlon Tp. v. 
Prankel, 67 A.2d 900, 868 Pa. 430— 
Taylor v. Moore, 164 A. 799, 363 
Pa. 469. 

De Blasiis v. Bartell, 18 A.2d 
478, 143 Pa.Super. 485. 

Tex.—Congregation Committee, 

North Fort Worth Congregation, 
Jehovah*s Witnesses v. City Coun¬ 
cil of Haltom City, Clv.App., 287 
S.W.2d 700—City of Amarillo v. 
Meade, Clv.App., 286 S.W.2d 276. 
43 C.J. p 336 note 75. 

Exhliudon from distziet 
Zoning bylaw cannot be adopted 
to set up barrier against influx of 
thrlfty and respectable citizens who 
deslre to live in dlstrict in Question 
and who are able and willing to erect 
homes on lots on which fair and rea¬ 
sonable restrictions have been im- 
posed, or for purpose of protectlng 
large estates already located In the 
dlstrict 

Mass.—Simon v. Town of Needham, 
42 N.E.2d 516, 311 Mass. 560. 141 
A.D.R. 688. 

Beasonable basis 

Although a city has wide dlscre- 
tion in enacting zoning ordinances, 
it has no authority to place restric¬ 
tions on one person*s property and by 
mere favor remove such restrictions 
from another's property, but there 
must be reasonable basis for the dis- 
crlmlnation. 

Or.—Page v. City of Portland, 165 
P.2d 280, 178 Or. 632. 

Zi. Ky.—Hamilton Co. v. Doulsvllle 
& Jefferson County Planning and 
Zoning Commission. 287 S.W.2d 
434. 

25. MAss.—City of Worcester v. 
New England Institute & New 
England School of Accounting. 
Inc., 140 N.E.2d 470, 336 Mass. 486. 
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tricts,*® but extends to aid in the developmcnt of 
new districts.27 A zoning enactment or regulation, 
it has been held, must be for the protection of the 
properly restricted and not to give protection to 
surrounding property.28 

Ordinarily, the zoning power does not extend to 
the complete prohibition of a certain use or struc¬ 
ture anywhere within the general limits of the 
municipality,^^ but it has been held that a zoning 
regulation may exclude from all zones certain 
structures constituting an increased fire hazard and 
that the fact that it does not authorize a permit to 
erect and maintain such a structure does not render 
it invalid as arbitrary, since the restriction of con- 
struction bears a direct relation to the public health 
and safety.30 

A zoning enactment, regulation, or restriction is 
invalid if it will cause property to be unimproved, or 
lie idle, for an unforeseeable time.3l Zoning enact- 


ZONING §§ 17-18 

ments may be invalid where the restrictions im- 
posed create a monopoly.®^ 

Territorial Umitations. In the absence of enabling 
legislation expressly providing otherwise, zoning 
enactments of a municipality are limited to its terri¬ 
torial boundaries and are invalid to the extent that 
they seek to impose zoning regulations and restric¬ 
tions on land outside the city limits.®^ 

§ 18. Temporary or Emergency Regulation 

An ennergency regulation to be enforced pending In- 
vestlgation and enactment of a permanent zoning regula¬ 
tion may be valid. 

Although a landowner in a zoning district has a 
right to expect that zoning regulations shall have a 
fair degree of permanency,^^ an emergency ordi- 
nance, with respect to building restrictions, to be en¬ 
forced pending investigation and enactment of a 
permanent zoning ordinance may be valid,and 


26. Cal.—^Zahn v. Los Angeles Bd. 
of Public Works, 234 P. 388, 196 
C. 497. 

People V. Johnson, 277 P.2d 46, 
129 C.A.2d 1. 

27. Cal.—^Zahn v. Los Angeles Bd. 
of Public Works, 234 P. 388, 196 
C. 497. 

People V. Johnson, 277 P.2d 45, 
129 C.A.2d 1. 

Plaa. for future 

A City ordinance, zoning land, well 
within City limits, along two inter- 
secting roads, as part of residential 
district, pursuant to plan for future, 
notwithstanding comparatively rural 
conditions and scattered residences 
in region, was proper and effective, 
although much regrading would be 
necessary to adapt land to use for 
more closely built residences. 

Md.—Ellicott V. Mayor and City 
Council of Baltlmore, 23 A.2d 649, 
180 Md. 176. 

28. Md.—^Northwest Merchants 
Terminal v. 0'Bourke, 60 A.2d 743, 
191 Md. 171. 

29 . Po.—^Appeal of ICanig, 66 Pa. 
Dist. & Co. 53, 47 Lack.Jur. 69, 37 
Mun.L.R. 229. 

TuberoxUosls hospltals 
Town ordinance prohibiting loca- 
tion of tuberculosis hospltals with¬ 
in town limits has been held void 
as in conflict with public health law. 
N.T.—^Jewish Consumptives' Belief 
Soc. V. Town of Woodbury, 243 N. 
T.S. 686, 230 App.Div. 228, affirmed 
177 Nr.B. 166, 266 N.T. 619. 
xrtnity 

Ylllage zoning ordinance which ab- 
solutely prohibited electric power 
company, a public utility Corpora¬ 
tion created and regulated by state 
law and charged with duty to erect 
and maintain transmission lines. 


from constructing and maintalning a 
publicly needed high-tension line 
through vlllage was invalid. 

N.T.—Consoli<^ted Edison Co. of N. 
T. V. Village of Briarclilf Manor, 
144 N.T.S.2d 879, 208 Misc. 295. 

30- N.J.—^Home Puel Oil Co. v. Bor- 
ough of Glen Rock, 192 A. 616, 118 
N.J.Law 340. 

31. Cal.—^Roney v. Board of Sup*rs 
of Contra Costa County, 292 P.2d 
629, 138 aA.2d 740. 

^^Preezlng” use for future ueed 
A City cannot “freeze property,*' 
thereby preventing owner from Im- 
proving it so that he may enjoy 
beneflcial use thereof, only because 
City may in future need such prop¬ 
erty in constructing a freeway. 
Ohio.—Henle v. City of Buclid, 126 
N.E,2d 355, 97 Ohio App. 268, ap- 
peal dismissed 122 N.E.2d 792, 162 
Ohio St. 280. 

32. Cal.—Wilkins v. City of San 
Bemardino, 176 P.2d 642, 29 C.2d 
332. 

Wickham v. Becker, 274 P. 397, 
96 C.A, 443. 

Pa.—^Appeal of Kanig, 56 Pa.Dist. & 
Co. 63, 47 Lack.Jur. 69, 37 Mun.L. 
B. 229. 

33. Ky.—Smeltzer v. Messer, 226 S. 
W,2d 96, 311 Ky. 692. 

Municipality held not authorlzed 

by City charter, statewide enabling 
legislation, or other act to extend 
its zoning regulations beyond cor¬ 
porate limits. 

N.C.—State v. Owen, 88 S.E.2d 832, 
242 N.a 526. 

34. Mass.—^Bverpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Masa 433. 

35. Cal.—^Lima v. Woodrulf, 290 P. 
480, 107 C.A. 286. 
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Ky.—^Daugherty v. City of Lexing- 
ton, 249 S.W.2d 765. 

N.T.—Hasco Elee. Corp. ▼. Dassler, 
143 N.Y.S.2d 240. 

Ohio.—State ex rei. Geletka v. City 
of Campbell, App., 113 N.B.2d 601, 
appeal dismissed 106 N.E.2d 83, 167 
Ohio St. 663—Williams v. Village 
of Deer Park, 69 N.E.2d 636, 78 
Ohio App. 231. 

Xutexim regulations 

(1) Fact that an ordinance is to 
some extent an interlm measure does 
not make it invalid. 

N.J.—^Rockaway Bstates v. Rocka- 
way Tp., 119 A.2d 461, 38 N.J.Su- 
per. 468. 

(2) Fact that comprehensive coun¬ 
ty zoning ordinance recited that it 
was adopted because of '*an emer¬ 
gency in the county** and referred 
to the regrulation as “interlm** regu¬ 
lations did not render it void. 

Ga.—Taylor v. Shetzen, 90 S.E.2d 672, 
212 Ga. 101. 

Suspezidlng other laws 
Temporary ordinance restrictlng 
use of property pending enactment of 
permanent zoning ordinance was held 
not invalid as suspending clty’s 
building laws. 

Ky,—Powler v. Obier, 7 S.W.2d 219, 
224 Ky. 742. 

Aimexed terzltory 
When citlzens’ petition for annex- 
ation of territory was flled with City 
and council assented to annexation, 
potential Jurisdiction was then at- 
tached to city and such action ex- 
tended police power to permit city to 
enact emergency zoning regulation 
holding area in status quo pending 
final determlnation of annexation and 
zoning, and in the Interim, changes 
made by property owners were made 
at thelr perii and they had no vested 
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such an ordinance may be within the power of a 
municipality at least where it has set up the machin- 
ery for the carrying out of the provisions of the 
statute dealing with zoning and the intent is merely 
to maintain the status quo until the general zoning 
ordinance can become operative.^® On the other 
hand, an interim zoning ordinance enacted by a mu» 
nicipality having no power to do so is invalid.*^ 

Renewal, An attempt, by a board of county com- 
missioners not expressly authorized by statute to do 
so, to renew an interim zoning ordinance from year 
to year is void.®^ 

§ 19. - Procedural Reqtiirements 

Although there Is some authority holding that a mu- 
nfcipallty may pass a temporary zoning ordinance wlth- 
out complying with a statutory requirement as to hearing, 
It has also been held that mandatory statutory provisions 
as to the procedure to be foilowed In adoptlng zoning 
regulations cannot be disregarded or relaxed In the case 
of temporary or emergency ordinances. 

It has been held that a statute authorizing a mu¬ 
nicipality to enact a comprehensive zoning ordinance 
after public hearing does not prevent the passage of 


a temporary ordinance without compliance with the 
requirement as to hearing;®^ but it has also been 
held that the mandatory provisions of the statute 
with respect to the procedure to be foilowed in 
adopting zoning regulations cannot be disregarded 
or relaxed in the case of temporary or emergency 
ordinances,and that a zoning ordinance is invalid 
even though regarded as an emergency measure, 
where passed without compliance with mandatory 
statutory provisions with respect to notice and pub¬ 
lic hearings,^^ and reports containing recommenda- 

tions of a zoning commission,^^ qj. where not pub- 
lished in accordance with the requirements of law.^3 

§ 20. Who May Attack Validity of Zoning 
Regulations 

In general, oniy persons whose rights are Injuriously 
affected by zoning regulations may attack thelr validity. 

As a general rule, persons whose rights are not 
affected by a zoning ordinance or regulation or a 
particular provision thereof may not attack its va- 
lidity.^^ Thus, the validity of a zoning regulation 
may not be questioned by a person whose property 


rlsrltt to pursue course of oonduct 
free from lawful ezerclse of police 
power. 

Tex.—City of-Dallaa v. Meserole, Civ. 
App., 165 S.W.2d 1019, error re- 
fused. 

Viewed libexaUy and wltli asrmpatliy 
N.J.—^Rockaway Bstates v. Rocka- 
way Tp., 119 A.2d 461, 38 N.J,Su- 
per. 468. 

Invalldlty as exnezffenoy measiue 

Where, in attempted enactment of 
emergency zoning ordinance, City 
council failed to state reason for 
emergency, and for that reason ordi¬ 
nance lacked validity as emergency 
enactment, but no proceeding to in^ 
stltute referendum or other challenge 
was made during time Umited for 
such attack, ordinance became effec¬ 
tive in same manner as any other 
regular ordinance. 

Ohio.—Reilly v. Conti. 112 N.E.2d 
558, 93 Ohio App. 188, appeal dis- 
missed 108 N.E.2d 281, 158 Ohio 
St. 232. 

36. Ky.—^Darlington v. Board of 
Councilmen of City of Frankfort, 
140 S.W.2d 392, 282 Ky. 778. 

37. Pa.—^Kline v. City of Harris- 
burg. 68 A.2d 182, 362 Pa. 438. 

38. Ind.—^K. G. Horton & Sons, Inc. 
v. Board of Zoning Appeals of 
Madison County, 135 NJBi.2d 243, 
235 Ind. 510. 

39. Okl.—^McCurley v. City of B1 
Reno, 280 P. 467, 138 Okl. 92. 

Noncompliance with procedural re- 
quirements as aifecting validity of 
zoning regulations generally see 
infra §S 46-47. 


40. Mo.—State ex rei. Kramer v. 
Schwartz, 82 S.W.2d 63, 386 Mo. 
932. 

Pa.—^Kline v, City of Harrisburg, 
Com.Pl., 61 Dauph.Co. 67, afflrmed 
68 A.2d 182, 362 Pa. 438. 

41, Mo.—State ex rei. Kramer v. 
Schwartz, 82 S.W.2d 63. 336 Mo. 
932. 

Ohio.—^Morris v. Roseman, 123 N.B. 
2d 419, 162 Ohio St. 447. 

State ex rei. Kling v. Nlelsen, 
144 N.B.2d 278, 108 Ohio App. 60. 
Tenn.—State ex rei. Lightman v. City 
of Nashville, 60 S.W.2d 161, 166 
Tenn. 191. 

Sabstautial compliance not shown 
Where a proposed zoning ordinance 
aifecting newly annexed territory had 
been presented to city commission 
and there had been compliance with 
legal requirements as to publication 
of notice and public hearing but the 
proposed ordinance had been voted 
down by the commission and, on the 
same day, a substituted proposal had 
been enacted as an emergency meas> 
ure without additional notice and 
hearing, compliance with statutory 
requirement as to notice and public 
hearing in the consideration of the 
rejected ordinance was not a substan¬ 
tia! compliance with such require¬ 
ments in the enactment of the emer¬ 
gency ordinance and such emergency 
ordinance was invalid. 

Ohio.—State ex rei. Elling v. Nlelsen, 
144 N.B.2d 278, 103 Ohio App. 60. 

43. Mo.—State ex rei. Kramer v. 
Schwartz, 82 S.W.2d 63, 336 Mo. 
932. 


Tenn.—State ex rei. Lightman v. City 
of Nashville, 60 S.W.2d 161, 166 
Tenn. 191. 

43. Ohio.—State ex rei. Geletka v. 
City of Campbell, App., 113 N.B.2d 
601, appeal dismissed 106 N.E.2d 
83, 157 Ohio St 553. 

44, Cal.—Ex parte Eliis, 76 P.2d 516, 
25 C.A.2d 99. 

Del.—Garden Court Apartments v. 

Hartnett, 65 A.2d 231, 46 Del. 1. 
Ga.—^Wofford v. City of Gainesvllle, 
96 S.E.2d 490, 212 Ga. 818. 

N.J.—^Menges v. Bernards Tp., 73 A. 
2d 540, 4 N.J. 656. 

N.T.—Gilchrest Realty Corp. v. Vil- 
lage of Great Neck Plaza, 90 N. 
T.S.2d 740, 275 App.Div. 962, af¬ 
flrmed 90 N.E.2d 485, 300 N.Y. 619. 

Deligtisch v. Town of Qreen- 
burgh, 135 N.T.S.2d 220—Buckley 
V. Fasbender, 118 N.Y.S.2d 799, 
modlfled on other grounds 121 N. 
Y.S.2d 3, 281 App.Div. 985. 

Pa.—Huebner v. Philadelphia Sav. 
Fund Soc., 192 A. 139, 127 Pa.Su- 
per. 28. 

Appeal of TredyfCrin Const. Co., 
Com.Pl., 8 ChestCo. 86—^Appeal of 
Murphy, Com.Pl., 62 Montg.Co. 310. 
Tex.—City of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 388, error dis¬ 
missed, judgment correct 
aronnd of attaok 

(1) Property owners not atfected 
adversely by alleged irregularity in 
zoning bylaw in not providing for 
harmless occupation could not attack 
validity of bylaw on such ground. 
Mass.—Town of Lexington v. Bean, 
172 N.E. 867, 272 Mass. 547. 
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is not within the zoned area^S qj- by ^ person who property within the zoned area and subject to the 
has been granted a permit for a nonconforming zoning regulation,®* or an owner whose property is 
use of his property.^® So, an owner whose property in the neighborhood and is so situated that a use per¬ 
is within the favored boundaries cannot complain mitted other property injuriously affects it,®^ or a 
of lack of uniformity in a zoning enactment,^'^ and property owner refused a building permit becaiise 
a person will not be heard to complain that the rights of the regulation or restriction.®^ The fact that 
of others are adversely affected by the provisions an application for a permit tmder a zoning ordinance 
of a zoning ordinance,^* or that the nonconforming was filed by a prospective purchaser of the property, 
use of another’s property is unduly restricted.^^ instead of by the owner, has been held not to be det- 

On the other hand, those whose rights are or may to the owneris action for a jud^ent declar- 

be injuriously affected by the application or enforce- restnctions unconstitutional.W 

ment of a zoning regulation may attack its valid- A cotenant in common of property affected by a 
ity.®® Thus, its validity may be attacked by the zoning regulation may attack its validity on his own 

owner of property affected,®! such as the owner of behalf.®® One of several trustees, however, may 

(2) Petitioner could not attack | Kearny, 105 A.2d 894, 31 N.J.Super. | Borougrh of Dumont. 104 A.2d 441, 


zoning ordinance on ground of al- 
leged ambiguities existing in descrip- 
tion of boundaries of commercial dis- 
trict in center of larger resldentlal 
district, where commercial district 
was so far removed from petitioner*s 
property tliat petitioner could not 
posslbly be prejudiced. 
m.—Speroni v. Board of Appeals of 
City of Sterling, 15 N.R2d 302, 368 
ni. 568. 

Ownarsliip and resldence aloaA liunif- 
flolexLt 

Status of resident and taxpayer of 
City and owner of realty situate in 
particular district to wbich zoning 
ordinance applies gives realty owner 
no right to attack validity of amend- 
ment. 

N.T.—^Rose V. City of New Rochelle, 
119 N.T.S.2d 900. 

Moaopoly 

In suit by Chain store to compel 
City to rezone a particular parcel of 
property to permit commercial use 
thereof, store could not contend that 
zoning ordinance, as applied to such 
Parcel, created a monopoly for busi- 
ness already existing where three of 
its Stores were among businesses al¬ 
ready existing in City at time of tri- 
al. 

Cal.—Safeway Stores v. City Council 
of City of San Mateo, 194 P.2d 720, 
86 C.A.2d 277. 

45. Conn.—Kimberly v. Town of 
Madison, 17 A.2d 504, 127 Conn. 
409. 

46. N.T.—Curtiss-Wright Corp. v. 
Incorporatcd Village of Garden 
City, 61 N.Y.S.2d 678, 270 App.Div. 
936, afdrmed 72 N.E.2d 26, 296 N.T. 
839. 

47. N.T.—Gllchrest Realty Corp. v. 
Village of Great Neck Plaza, 90 N. 
T.S.2d 740, 275 App.Div. 962, af- 
drmed 90 N.B.2d 485, 300 N.T. 619. 

48. Va.—Palrfax County v. Parker, 
44 S.B.2d 9, 186 Va. 675. 

49. N.J.—H. Behlen & Bros., Inc. v. 
Mayor and Council of Town of 


30. 

Wls.—^Rowland v. City of Raclne, 271 
N.W. 36, 223 Wis. 488. 

50. lowa.—^Keller v. City of Council 
Bluffs, lowa, 66 N.W.2d 113, 246 
lowa 202, 51 A.Ii.R.2d 251. 

Mass.—Sunderland v. Building In¬ 
spector of North Andover, 105 N. 
K2d 471, 328 Mass. 638. 

Minn.—Connor v. Township of Chan- 
hassen, 81 N.W.2d 789, 249 Minn. 
205. 

N.J.—Speakman v. Mayor & Council 
of Borough of North Plainfleld, 84 
A.2d 715, 8 N.J. 250—Menges v. 
Bernards Tp., 73 A.2d 540, 4 N.J. 
556. 

S. £L Behlen & Bros., Inc. v. 
Mayor and Council of Town of 
Kearny, 105 A.2d 894, 31 N.J.Super. 
30. 

Pa.—Scholl V. Borough of Teadon, 
26 A.2d 135, 148 Pa.Super. 601. 
^‘Aggxieved parties” 

Owners of property in neighbor¬ 
hood of one given permit to construet 
building of size ordinance prohibited 
them from constructing were ‘*ag- 
grieved parties” within zoning stat¬ 
ute entitled to Question validity of 
ordinance. 

111,—^Michigan-Lake Bldg. Corpora¬ 
tion V. Hamilton, 172 NJB3. 710, 340 
IlL 284. 

AvaiiablUty of other looationjp for 
operating junk yard by complying 
with provisions of zoning ordinance 
did not abridge property owner's 
rights to QLuestion thelr validity. 

111.—City of Watseka v. Blatt, 50 N. 
E.2d 589, 320 IlLApp. 191. 

Slngle provisioiL 

Property owner may attack one 
clause of one section of zoning ordi¬ 
nance although conceding that ordi¬ 
nance generally was valid. 

Mo.—City of St. Louls v. Friedman, 
216 S.W.2d 476, 368 Mo. 681. 

51. Ohio.—^Henle v. City of Buclid, 
App., 118 N.E.2d 682. 

52. N.J. —^Borough of Cresskill v. 
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15 N.J. 238. 

S.C.—Central Realty Corp. v. Alli- 
son, 63 S.E.2d 153, 218 S.C. 435. 

53. Md.—Cassel v. Mayor & City 
Council of Baltimore, 73 A.2d 486, 
195 Md. 348. 

Mass.—Sunderland v. Building In¬ 
spector of North Andover, 105 N.E. 
2d 471, 328 Mass. 638. 

N.J.—Speakman v. Mayor & Council 
of Borough of North Plainfleld, 84 
A.2d 716, 8 N.J. 260. 

H. Behlen & Bros., Inc. v. Mayor 
and Council of Town of Rearny, 
105 A.2d 894, 31 N.J.Super. 30. 

N.T.—Buckley v. Pasbender, 121 N.T. 
S.2d 3, 281 App.Div. 985. 

Freeman v. City of Tonkers, 129 
N.T.S.2d 703, 205 Misc. 947. 

Santmyers v. Town of Oyster 
Bay, 169 N.T.S.2d 969—Deligtlsch 
V. Town of Greenburgh, 135 N.T.S. 
2d 220. 

Nonooziforming use 
Property owners had standing to 
ehallenge validity of zoning regula¬ 
tione relating to nonconforming uses, 
in 80 far as they related to noncon¬ 
forming use of other properties with¬ 
in the same zone. 

N.J.—^H. Behlen & Bros., Inc. v. May¬ 
or and Council of Town of Rearny, 
105 A.2d 894, 31 N.J.Super. 30. 

Spot zoning 

Owners of property in a zoned area 
may object to spot zoning dlscrimina- 
tory to them. 

N.J.—^BL Behlen & Bros., Inc, v. May¬ 
or and Council of Town of Kearny, 
supra. 

54. Ohio.—State ex rei. Lleux v. Vil¬ 
lage of Westlake, 96 N.E.2d 414, 154 
Ohio St. 412. 

Pa.—Scholl V. Borough of Teadon, 
26 A.2d 135, 148 Pa.Super. 601. 

55. Ohio.—Henie v. City of Euclid, 
App., 118 N.E.2d 682. 

56. N.T.—Jones v. Incorporated Vil¬ 
lage of Lloyd Harbor, 100 N.T.S. 
2d 948, 277 App.Div. 1124, afiOLrmed 
88 N.E.2d 689, 302 N.T. 718. 
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not alone maintain an action to test the validity of 
zoning regulatdons affecting the trust estate, where 
the question of whether the action is in the best in- 
terests of the trust estate and should be maintained 
in behalf of it requires the exercise of discretion 
by the trustees.57 

An owner of property who chooses to commence 
an action to have a zoning ordinance declared illegal 
rather than attempt to have it amended so as to 
exempt his property is not entitled to complain be- 
cause the municipality did not appoint a board of 
appeals 

A municipality cannot question the validity of its 
own zoning ordinance.®^ 

Exhaustion of administrative refnedies. In gen- 
eral, a person who has not exhausted the administra¬ 
tive remedies available to him may not attack the 
validity of a zoning enactment.®® As long as there 
is a possibility of the removal of certain property 
from alleged detrimental restrictions, the owner 
thereof has not suffered such injury as to entitle him 
to attack the restrictions as invalid.®! Thus, unless 
it could not be granted,®^ a property owner who has 
failed to apply for a variance or permit may not 


challenge the validity of a zoning regulation or re- 
striction.®* An owner, however, who believes a 
zoning enactment or restriction to be invalid in its 
entirety has been held not required to seek a vari¬ 
ance or exemption from its application in order to 
attack its validity.^^ 

Purchase after cure of previously existing defect. 
An owner who purchased his land after constitu- 
tional and statutory changes had cured any previous¬ 
ly existing defect in the zoning regulation has been 
held to have no vested right in the use of the land 
which would permit him to challenge the validity 

of the regulation.^5 

§ 21. — Waiver, Estoppel, or Laches 

a. In general 

b. Purchaser of property 

a. In G‘6n6ral 

A person may watve, or be estopped to question, the 
validity of zoning enactments, regulatione, and restric¬ 
tions. 

The right to attack the validity of a zoning ordi¬ 
nance may be waived,®® or a party by his actions 
may be precluded from attacking the ordinance.®*^ 


57. N.T.—Jones v. Incorporated Vil- 
lage of Lloyd Haxbor, supra. 

58. N.Y.—^Brown v. Vlllage of Owe- 
go, 21 N.T.S.2d 905, 260 App.Div. 
328, afELrmed 30 N.K2d 604, 284 N. 
Y. 655. 

58. N.J.—Springrfield Tp. v. Bensley, 
88 A.2d 271, 19 N.J.Super. 147. 

60. Ohio.—State ex rei, Lieux v. Vil- 
lage of Westlake, 96 N.EI.2d 414,154 
Ohio St. 412. 

61. Pa.—Taylor v. Haverford Tp„ 
149 A. 639, 299 Pa. 402. 

68. N.Y.—0*Brlen Transfer & Stor- 
a^re Co., Inc. v. The Incorporated 
Village of Great Neck, 152 N.T.S. 
2d 588, 2 AJD.2d 690. 

68. U.S.—^Downham v. City Councll 
of Alexandria, D.C.Va., 58 P.2d 784. 
N.Y.—^New York Trap Rock Corp. v. 
Town of Clarkstown, 149 N.Y.S.2d 
290, 1 A.D.2d 890. 

People V. Calvar Corp., 69 N.Y.S. 
2d 272, afflrmed 36 N.E.2d 644, 286 
N.Y. 419. 136 A,L.R. 1876. 

Town, which had not requested 
permission of villages contained In 
town to acquire certain property 
wlthin vlllagre for park purposes, 
could nbt attack villagre^s zoninsr or- 
dinances restrictinsr such use, slnce 
it will be assumed that In a proper 
case, permission would be granted. 
N.Y.—^Incorporated Vlllagre of Lloyd 
Harbor v. Town of Huntington, 167 
N.Y.S.2d 442, 8 Misc.2d 849, affirm- 
ed 165 N.Y.S.Sd 706, 4 A.D.2d 763. 

64. N.Y.—^Union Pree. School Dlst. 


No. 14 of Town of Hempstead, Nas- 
sau County v. Village of Hewlett 
Bay Park, 102 N.Y.S.2d 81, 198 
Misc. 932, afflrmed 103 N.Y.S.2d 
832, 278 App.I>iv. 706—^Vangellow 
V, City of Rochester, 71 N.Y.S.2d 
672, 190 Misc. 128. 

Proper prooedure 

An attack on legality of city zon¬ 
ing ordinance prior to request for 
variance is proper procedure. 

N.Y.—^Vemon Park Realty v. City of 
Mount Vernon, 121 N.B.2d 617, 807 
N.Y. 493. 

65. N.J.—^Lappas v. Board of Ad- 
Justment of Borough of Westwood, 
Bergen County, 93 A.2d 406, 23 N. 
J.Super. 663. 

66. 111.—Village of Riverside v. 
Kuhne, 73 N.E.2d 286, 397 111. 108, 
transferred, see, 82 N.E.2d 500, 335 
IlLApp. 647. 

Miss.—Walker v. City of Biloxi, 92 
So.2d 227. 

Estoppel to assert validity of zoning 
ordinance see infra $ 44. 

Waiver inay be idiowii by fact that 
right to attack validity was not in- 
voked. 

N.Y.—^Brous v. Town of Hempstead. 
69 N.Y.S.2d 268, 272 App.Div, 81, 
amended on other grounds 70 N.Y. 
S.2d 676, 272 App.Dlv. 777. 

Waiver not shown 

(1) In general. 

Conn.—^National Transp. Co. v. 

Toquet, 196 A. 344, 123 Conn. 468. 
N.Y.—^Vernon Park Realty v, City of 
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Mount Vernon, 121 N.E.2d 617, 307 
N.Y. 493. 

(2) Failure to Invoke constitutlon- 
al right, in certiorari proceeding in 
which denlal of property owner*s ap¬ 
plication for a special exceptlon per¬ 
mit to erect proposed buildings not- 
wlthstanding zoning ordinance was 
conflrmed, did not bar separate action 
to have zoning ordinance declared un> 
constitutional. 

N.Y.—Brous V. Town.of Hempstead, 
69 N.Y.S.2d 258, 272 App.DW. 31, 
amended on other grounds 70 N.Y. 
S.2d 576, 272 App.Div. 777. 

(3) In city’8 suit to enjoin prop¬ 
erty owner from uslng his realty in 
a manner in violation of city’s zoning 
ordinance, defendant could deny that 
he had violated the ordinance and 
also assert that ordinance was In¬ 
valid. 

Mo.—City of St. Louls v. Friedman, 
216 S.W.2d 476, 368 Mo. 681. 

EvULence as to waiver 
Conn.—^National Transp. Co. v. To¬ 
quet, 196 A. 344, 123 Conn. 468. 

67. Miss.—Walker v. City of Biloxi, 
92 So.2d 227. 

Va.—^Blankenshlp v. City of Rich- 
mond, 49 S.E.2d 321, 188 Va. 97. 

FlnaUty of deolsion. of ooaunlssloxL 
Where it did not appear from the 
record that property owners had 
made any objection to another prop¬ 
erty owner^s application to change 
for use or rezone certain property to 
commercia! and it did afflrmatively 
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So, a person who has entered into a contractual 
agreement not to question thc validity of a zoning 
ordinance may be preduded from attacking the 
ordinance in violation of the agreement.®^ 

Delay in attacking validity. Mere delay in at¬ 
tacking the validity of a zoning enactment with 
nothing to show that prejudice resulted to the town 
does not constitute laches,®^ so as to preclude a 
landowner from attacking its validity as applied to 
his land.*^® So, where the granting of relief would 
not be prejudicial to any inhabitant of the municipal- 
ity, one who did not know of the invalidity of the 
ordinance until he instituted proceedings attacking 
it three years after its adoption is not estopped to 
bring his suitJ^ 

A property owner who has entirely acquiesced in 
a zoning classification for a considerable period of 
time during which another owner has made large 
investments in reliance on such classification may 
be estopped, however, by waiver and laches to assert 


that the property is improperly zoned;^* and waiv¬ 
er, estoppel, or laches may operate to preclude an 
attack on the validity of a zoning enactment because 
of ‘ noncompliance with formal requirements in the 
manner of its enactment, where it has been recog- 
nized and its validity relied on for many yearsJ^ 

Recognition of regulation or acceptance of bene- 
fits thereunder. Although compliance with a zoning 
enactment does not necessarily constitute a waiver 
of the right to contest its constitutionality,'^^ a prop¬ 
erty owner who has accepted benefits thereunder is 
estopped to challenge its validity and hence 
where he has recognized and utilized zoning regula- 
tions by proceeding under them, it is not open to 
him to attack them as invalid."^® Thus, he waives 
the right, or is estopped, to contest their validity, 
where he has applied for and accepted a special 
use pennit,'^^ or successfully applied for a vari- 
anceJ® 

An applicant for relief under a zoning enactment, 


appear that property owners had had 
notice of the appllcatlon, had been 
afiCorded an opportunity to be heard 
but had failed to appear and protest. 
property owners’ objections to por- 
tlon of zoning ordinance, providing 
that decision of clty commisalon on 
an appllcatlon to change for use or 
rezone property shall be flnal and 
conclusive as to ali matters and 
things Involved in the petltion, on 
ground that It vlolated due process 
clauses of state and federal consti¬ 
tutione, could not be considered. 

Ga.—^Brown v. City of Brunswick, 83 
S.B.2d 12, 210 Ga. 738. 

Estoppel not shown 
Conn.—^National Transp. Co. v. To- 
auet, 196 A. 344, 123 Conn. 468. 
JT.Y.—Huntley Estates, Inc. v. Town 
of Bastchester, 121 N.T.S.2d 604, 
modifled on other grounds 131 N.Y. 
S.2d 578, 283 App.Div. 1090. 

68. N.T.—Kelley v. Levitt & Sons, 
28 N.T.S.2d 176, 262 App.Div. 92, 
reargument denled 29 N.T.S.2d 726, 
262 App.Div. 891. 

Nature of agreement 
Agreements not to violate or ques¬ 
tion validity of vlllage building zone 
ordinance, entered into by parties on 
behalf of themselves and others with 
whom they were or might becoine 
associated, were not ordinary ’‘re¬ 
strictive covenants runnlng with the 
land,” but in effect Incorporated in 
the agreements all provlslons of the 
zone ordinance, 

N.T.—Kelley v. Levitt & Sons, supra. 
Property conveyed by municlpality 
Where portlons of plalntiffs’ real- 
ty was conveyed to plalntiffs by city 
after a tax foredosure after offlcial 
Street map of city became effective, 
offlcial map requiring a ten-foot set- 
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back line for new building was blnd- 
ing on plaintiffs as a private contract 
irrespective of whether offlcial act 
was valid as to other of plaintiffs' 
property. 

N.T.—Vangellow v. City of Roches- 
ter, 71 N.T.S.2d 672, 190 Mlsc. 128. 

69. Mass.—Cohen v. City of Lynn, 
132 N.B.2d 664, 333 Mass. 699— 
Barney & Casey Co. v. Town of 
Milton, 87 N.E.2d 9, 824 Mass. 440. 
Vere aoqnlesoenoe» irrespective of 

the length thereof, cannot legalize 
ciear usurpatlon of power offending 
against the basic law. 
ni.—Trust Co. of Chicago v. City of 
Chicago, 96 N.B.2d 499, 408 111. 91. 
Building Une 

A property owner’s failure to as¬ 
sert invalidity of proceedings to es- 
tablish building line on a certaln 
Street for more than fifteen years did 
not estop property owner thereafter 
to assert invalidity of proceedings, 
in absence of showing that munici- 
pality or any other party was preju- 
diced by such failure. 

Conn,—^Alderman v. Town of West 
Haven, 200 A. 830, 124 Conn. 391. 

70. Mass.—Barney & Casey Co. v, 
Town of Milton, 87 N.B.2d 9, 324 
Mass. 440. 

71. Conn.—State ex rei. De Gregorio 
V. Woodruff, 60 A.2d 663, 135 Conn. 
81. 

72. Colo.—^Fifth Church of Chrlst, 
Scientlst. in Denver v. W. P. Pigg 
& Son, 122 P.2d 887, 109 Colo. 103. 

73- Miss.—Walker v. City of Biloxi, 
92 So.2d 227. 

Noncompliance with procedural re¬ 
quirements as affecting validity of 
regulation generally see infra S§ 
46-47. 


ProeedTixal Irregfniarlties 

(1) A person may be barred by 
laches from complainlng of irregu- 
laritles which are merely procedural, 
such as that the ordinance had not 
been published in a quallfied newspa- 
per as required by statute. 

N.J.—-Beneqult v. Borough of Mon- 
mouth Beach, 13 A.2d 847, 125 N.J. 
Law 65. 

(2) Zoning ordinance wlll not be 
invalidated ten years after its enact¬ 
ment for any irregularity with re- 
spect to making of wrltten reports 
which assertedly should be ffled with 
the municipal records at the time of 
enactment. 

N.J.—Struyk v. Samuel Braen's Sons. 
86 A.2d 279, 17 N.J.Super. 1, af- 
flrmed 88 A.2d 201, 9 N.J. 294. 

74. Ohio.—^Miesz v. Village of May- 
field Heights, 111 N.E.2d 20, 92 
Ohio App. 471. 

75. N.C.—Convent of Sisters of St. 
Joseph of Chestnut Hili v. City of 
Winston-Salem, 90 S.E.2d 879, 243 
N.C. 316. 

7G. Conn.—Strain v. Zoning Board of 
Appeals of Town of Greenwich, 74 
A.2d 462, 137 Conn. 36—Chudnov v. 
Board of Appeals of Town of 
Bloomfield, 164 A. 161, 113 Conn. 
49. 

77. Conn.—Heady v. Zoning Bd. of 
Appeals for Town of Milford, 9« 
A.2d 789, 189 Conn. 463. 

N.C.—Convent of Sisters of St. Jo¬ 
seph of Chestnut Hili v. City of 
Winston-Salem, 90 S.E.2d 879, 243 
N.C. 816. 

78. Conn.—Heady v. Zoning Bd. of 
Appeals for Town of Milford, 94 
A.2d 789, 139 Conn. 463. 
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regulation, or restriction may not in that proceeding* 
attack its validity,*^* and hence an applicant for an 
exception or variance to a zoning enactment^® or a 
person in an appeal taken under the provisions of a 
zoning regulationi ^ cannot question, in that proceed- 
ing, the constitutionality or validity of the enact- 
ment or regulation. 

On the other hand, a test of the constitutionality 
or validity of a zoning ordinance, regulation, or re¬ 
striction is not barred by proceedings authorized 
by the zoning laws.ii The fact that a person has 
exhausted the administrative remedies available to 
him will not preclude him from later attacking the 
validity of the zoning regulation or restriction.ii 
A property owner’s right to attack the validity of a 
zoning regulation or restriction in a subsequent in- 
dependent proceeding is not waived, nor is he 
estopped, by the circumstance that he has on a previ- 


ous occasion unsuccessfully applied for a variance, 
exception, or permit,*^ and failed to present the 
question of validity in his application therefor,S5 
or that he has unsuccessfully sought the rezoning of 
his property,8 6 or taken an appeal under the provi¬ 
sions of a zoning regulation.87 

b. Purchaser of Property 

As a generaI rule, a purchaser of property affected by 
zoning regulations is not by his act of purchase estopped 
to attack the validity of the regulations. 

Although there is some authority to the con- 
trary,88 as a general rule, a purchaser of property 
subject to, or affected by, certain zoning regulations 
or restrictions is not by his act of purchase estopped 
to attack the validity of the regulation or restric¬ 
tion,*® even though the purchase was made with 
knowledge of the restriction.®® Such a person, 


7^. Cal.—^Rubln v. Board of Direc¬ 
tore of City of Pasadena, 104 P.2d 
1041, 16 C.2d 119. 

Conn.—^Florentine v. Darlen, 116 A.2d 
328,142 Conn. 415. 

Ohlo.—State ex rei. Synod of Ohlo of 
United Lutheran Church in Ameri¬ 
ca V. Joaeph, 39 N.E.2d 515, 139 
Ohio St. 229, 138 A-L.R. 1274. 
Utah.—^Dewey v. Doxey-Layton Beal- 
ty Co., 277 P.2d 805, 3 Utah 2d 1. 
W.Va.—Carter v. City of Bluefleld, 
64 S.B.2d 747, 132 W.Va. 881. 

At later staffe 

Property owner by his application 
for modification of a zoning ordi¬ 
nance and recourse to the zoning 
board of appeals recognizes its valid¬ 
ity, and may not at a later stage of 
the proceedings claim that it is un- 
constitutionaL 

Conn.—^Lathrop v. Town of Norwich, 
161 A. 183, 111 Conn. 616. 

SO. Cal.—^Rubin v. Board of Direc- 
tors of City of Pasadena, 104 P.2d 
1041, 16 C.2d 119. 

B.I.—Sweck V. Zoning Bd. of Review 
of North Kingstown, 72 A.2d 679, 
77 R.I. 8—^Alleu v. Zoning Bd. of 
Review of City of Warwick, 66 A.2d 
369, 76 R.I. 321. 

81. Conn.—Strain v. Zoning Board 
of Appeals of Town of Greenwlch, 
74 A.2d 462, 137 Conn. 36—Nation¬ 
al Transp. Co. v. ToQuet, 196 A. 
344, 123 Conn. 468—Chudnov v. 
Board of Appeals of Town of 
Bloomfield, 154 A. 161, 118 Conn. 
49. 

82. N.T.—^Baddour v. City of Long 
Beach, 18 N.E.2d 18, 279 N.Y. 167, 
124 A.L.R. 1003, reargument denied 
19 N.B.2d 90, 279 N.T. 794, appeal 
dismissed 60 S.Ct. 77, 308 U.S. 503, 
84 LJSd. 481. 

Pa.—^Appeal of Medinger, 104 A.2d 
118, 377 Pa. 217. 


83. U.S.—Proffett v. Valley View 
Village, 123 F.Supp. 389, reversed 
on other grounds Valley View Vil¬ 
lage V. ProfCett, D.aOhio, 221 F.2d 
412. 

Ohio.—State ex rei. Lieux v. Village 
of Westlake, 96 N.B.2d 414, 154 
Ohlo St 412. 

84. Conn.—^Florentlne v. Town of 
Darien, 116 A.2d 328, 142 Conn. 415 
—Gionfriddo v. Town of Windsor, 
81 A.2d 266, 137 Conn. 701. 

N.T.—^Vemon Park Realty v. City of 
Mount Vernon, 121 N.B.2d 617, 307 
N.T. 493—Baddour v. City of Long 
Beach, 18 N.B.2d 18, 279 N.T. 167, 
124 A.L.R. 1003, reargument denied 
19 N,E,2d 90. 279 N.T. 794, appeal 
dismissed 60 S.Ct 77, 308 U.S. 603, 
84 L.Ed. 431. 

Holy Sepulchre Cemetery v. 
Board of Appeals of Town of 
Greece, Monroe County, 60 N.T.S. 
2d 760, 271 App,Div. 33. 

W.Va.—Carter v. City of Bluefleld, 
64 S.E.2d 747, 132 W.Va. 881. 
CoxLoiizreiLt remedy 
Right to seek permit for a vari¬ 
ance and right to attack zoning ordi¬ 
nance as unconstitutlonal are con¬ 
current and nonexcluslve remedies, 
the former assumes validity of the 
ordinance and the latter attacks it. 
N.T.—^Dlocese of Rochester Planning 
Bd. of Town of Brighton, 147 N.T. 
S.2d 892, 1 A.D.2d 86, reversed on 
other grounds 154 N.T.S.2d 849, 1 
N.T.2d 508, 136 N.E.2d 827. 

85. N.T.—^Arverne Bay Const Co. 
V. Thatcher, 294 N.T.S. 926, 250 
App.Div. 482. 

88. U.S.—Women’s Kansas City St. 
Andrew Soc. v. Kansas City, Mo., 
C.C.A.MO., 68 F.2d 693. 

87- Conn.—^National Transp. Co. v. 
Toduet, 196 A. 344, 123 Conn. 468. 

Ribeiro v. Town of Andover, 116 
A.2d 769, 19 Conn.Sup. 438. 
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I 88. Minn.—State ex rei. Howard v. 
Village of Roseville, 70 N.W.2d 
404, 244 Minn. 343. 

8^ Fla.—^Mayer v. Dade County, 82 
So.2d 513—City of Miami v. Rosen, 
10 So.2d 307, 161 Fla. 677—City of 
Miami Beach v. Ocean & Inland 
Co., 200 So. 402, 146 Fla. 145. 

111.—^Bolger V. Village of Mount 
Prospect, 141 NJS.2d 22, 10 IlL2d 
696—^People ex rei. Alco Deree Co. 
V. City of Chicago, 118 N.B.2d 20, 
2 IU.2d 350—Trust Co. of Chicago 
V. City of Chicago, 96 N.B.2d 499, 
408 111. 91—^Harmon v. City of Pe- 
oria, 27 N.B.2d 625, 373 111. 694— 
Forbes v. Hubbard, 180 N.B. 767, 
348 111. 166. 

City of Watseka v. Blatt, 60 N.B. 
2d 689, 320 Ill.App. 191. 

N.T.—^Mallett v. Village of Mamaron- 
eck, 123 N.T.S.2d 249, reversed on 
other grounds 131 N.T.S.2d 504, 283 
App.Div. 1094, afflrmed 125 N.B.2d 
873, 308 N.T. 821. 

Ohlo.—^Murdock v. City of Norwood, 
Com.Pl., 67 N.E.2d 867. 

W.Va.—Carter v. City of Bluefleld, 64 
S.E.2d 747, 132 W.Va. 881. 

Eaultable owner 

School district which had a right 
to acquire school sites when author¬ 
ized by the voters and which had en- 
tered into a contract of purchase was 
authorized to attack validity of zon¬ 
ing ordinance excluding erectlon of 
schools in village, whether or not it 
might withdraw from contract. 

N.T.—^Union Free School Dist. No. 14 
of Town of Hempstead, Nassau 
County V. Village of Hewlett Bay 
Park, 102 N.T.S.2d 81, 198 Misc. 
932, afflrmed 103 N.T.S.2d 831, 278 
App.Div. 706. 

90. N.T.—^Plymouth Builders v. Vil¬ 
lage of Llndenhurst, 134 N.T.S.2d 
226, 284 App.Div. 895. 
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however, does not occupy as favorable a position as 
an owner who purchased prior to the enactment of 
the zoning restriction and in reliance on the exist- 
ing zoning regulations.®! Qne who purchased land 
in an area strictly residentia! with full knowledge 
that an adjacent area was zoned for other uses has 
been held precluded from later objecting to use of 
the unrestricted area in the manner permitted by 

the zoning regulations.^2 

Estoppel by acts of predecessor in title, A pur- 
chaser stands in the place of his grantor and is 
estopped by acts of his predecessor in title which 
would have estopped the latter to contest the valid- 
ity of the zoning enactment,93 as by the vendor^s 
waiver of the right to question its validity by the 
acceptance of benefits thcreunder.^^ It has been 
held, however, that a purchaser is not prevented 
from attacking the validity of the restriction by the 
failure of his predecessor in title to challenge its 
validity.^5 

§ 22. EfFect of Invalidity 

An Invalld zoning enactment or regulation Is without 
effect and does not affect the right of an owner of prop- 
erty to use such property in any manner he sees fit. 

An invalid zoning enactment or regulation is 
without effect.^® It does not affect the right of an 
owner of property to use such property in any man¬ 


ner he sees or in a manner which was proper 
prior to the enactment of the invalid provision;^* 
and a use authorized by an invalid enactment has 
been held illegal after the enactment was declared 
invalid.®^ A validating act, passed pursuant to a 
constitutional zoning amendment, has been held not 
to revive a previously invalid ordinance so as to 
impair rights then existing.i 

Where a zoning enactment prohibits the use of 
property in a specified district other than for enu- 
merated uses, the invalidity of a provision that 
other uses may be permitted as a special exception 
will give an owner of property in the district no 
absolute right to use his property for other than the 
enumerated uses.^ 

§ 23. -Partial Invalidity 

The invalidity of a porlion of a zoning regulation will 
not render the entire regulation invalid where the invalid 
portion is separable from the rest and the legislative 
purpose can be made effective by sustainlng the ordinance 
in part. 

The invalidity of a portion of a zoning enactment 
or regulation will not render the entire regulation 
invalid where the portion which is invalid is sep¬ 
arable from the rest and the legislative purpose can 
be made effective by sustaining the ordinance in 
part,* at least where the zoning enactment provides 


Huntley E3states, Inc, v. Town 
of Eastchester, 121 N.T.S.2d 604, 
modifled on other grounds 131 N.T. 
S.2d 678, 283 App.Div, 1090. 

Reasoa for mle 

Zoning ordinance has reference to 
land rather than to the owner. 
N.Y.—Vernon Park Bealty v, City of 
Mount Vernon, 121 N.B.2d 617, 307 
N.T. 493. 

91. 111.—People ex rei. Alco Deree 
Co. V. City of Chicago, 118 !N*E.2d 
20, 2 I11.2d 350. 

92. S.D.—^Luedke v. Carlson, 41 N. 
W.2d 662, 73 S.D. 240. 

93. 111.—^Reitman v. Vlllage of River 
Porest, 137 N.B.2d 801, 9 Ill.Sd 448. 

94. N.C.—Convent of Sisters of St, 
Joseph of Chestnut Hili v. City of 
Winston-Salem, 90 S.B.2d 879, 243 
N.C. 316. 

95. N.T.—Vernon Park Realty v. 
City of Mount Vernon, 122 N.T.S. 
2d 78, afiirmed 126 N.T.S.2d 112, 
282 App.Div. 890, appeal denied 126 
N.T.S.2d 200, 282 App.Div. 968, ap¬ 
peal denied 117 N.E.2d 919, 306 N.Y. 
746, afflrmed 121 N.B.2d 617, 307 
N.Y. 493. 

l^ong acgtiiesoenoe hy predecessor 
in. title does not defeat right to test 
constitutionality of zoning ordinance. 
N.Y.—Vernon Park Realty, Inc. v. 
City of Mount Vernon, 126 N.Y.S. 


2d 112, 282 App.Div. 890, appeal de¬ 
nied 126 N.Y.S.2d 200, 282 App.Div. 
968, appeal denied 117 N.E.2d 919, 
306 N.Y. 746, affirmed 121 N.E.2d 
617, 307 N.Y. 493. 

96. Conn.—Jack v. Torrant, 71 A.2d 
706, 136 Conn. 414. 

Ga.—^Humthlett v. Reeves, 90 S.E.2d 
14, 212 Ga. 8. 

Ohlo.—State ex rei. Geletka v. City 
of Campbell, App., 113 N.B.2d 601, 
appeal dlsmissed 106 N.E.2d 83, 167 
Ohlo St. 663. 

97. N.J.—Borshesky v. Board of 
Works of City of Blizabeth, 160 A. 
237, 8 N.J.Mlsc. 386. 

9a Mich,—^M. and S. Builders v. 
City of Dearborn, 73 N.W.2d 283, 
344 Mich. 17. 

99. Tenn.—Henry v. White, 259 S.W. 
2d 862, 196 Tenn. 383. 

1. N.J,—^Borshesky v. Board of 
Works of City of Blizabeth, 160 A. 
237, 8 N.J.Misc. 386. 

2. N.Y.—Brous v. Town of Hemp- 
stead, 69 N.Y.S.2d 268, 272 App. 
Div. 31, amended on other grounds 
70 N.Y.S.2d 576, 272 App.Div. 777. 

3. Cal.—City of La Mesa y. Tweed 
& Gambrell Planing Mill, 304 P.2d 
803, 146 C.A.2d 762—City of Stock- 
ton V. Prisbie & Latta, 270 P. 270, 
93 C.A. 277. 


People V. Binzley, 303 P.2d 903, 
146 C.A.2d Supp. 889. 

111.—^Du Page County v. Henderson, 
83 N.E.2d 720, 402 111. 179. 

N.J.—^United Advertising Corp. v. 
Borough of Raritan, 93 A.2d 362, 
11 N.J. 144. 

Hasbrouck Heights Hospital 
Ass'n v. Borough of Hasbrouck 
Heights in Bergen County, 99 A.2d 
691, 27 N.J.Super. 476, reversed 
on other grounds 106 A.2d 521, 15 
N.J. 447—^Lionshead Lake v. Wayne 
Tp., Passaic County, 74 A.2d 609, 9 
N.J.Super. 83—N. T. Hegeman Co. 
v. Mayor and Council of Borough 
of River Edge, 69 A.2d 767, 6 N.J, 
Super. 495. 

N.Y.—Gilchrest Realty Corp. v. Vil- 
lage of Great Neck Plaza, 90 N.Y.S. 
2d 740, 275 App.Div. 962, afflrmed 
90 N.B.2d 486, 300 N.T. 619. 

Gordon v. Town of Hempstead, 
93 N.T.S.2d 260, 196 Misc. 964— 
Ballard v. Roth, 263 N.T.S. 6. 141 
Misc. 319. 

Crossroads Realty v. Gilbert, 109 
N.Y.S.2d 69. 

Pa.—^Appeal of Junge, 89 Pa.Sup6r. 
548. 

Cominonwealth ex reL v. Debal- 
do, 99 Plttsb-Leg.J. 165. 

43 C.J. p 651 note 68 [a] (3). 
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that the invalidity of any section or provision there- 
of shall not invalidate any other section or provi- 
sion.^ Under this rule the invalid part of the en- 
actment is not inseparable from the remainder, un- 
less all of the parts are so interdependent that to 
eliminate the invalid part would destroy the force 
of the whole.^ 

A zoning regulation which is in accordance with 
the statute and reasonahle in character cannot be 
overthrown in its entirety even if in it there are 
instances of spot zoning which might be successfully 
attacked by a person who could show that his par- 
ticular interests have been adversely affected.® 

Regulatory and penal provisions. In the applica- 
tion of the general rule, the regulatory provisions 
of zoning enactments are separable from the penal 


provisionsThe invalidity of a penal provision of 
a zoning ordinance prohibiting certain uses of prop- 
erty in defined areas does not necessarily render void 
other provisions of the ordinance constituting a rule 
of civil conduct, since an act which is insufficient as 
a penal act may stili be valid as a rule of civil con¬ 
duct.® So, a defective penalty clause, being sep¬ 
arable from the balance of the ordinance, does not 
render such balance invalid so as to be incapable 
of amendment by the enactment of a valid penalty 
clause.® 

Void emergency provision. Where the emergen- 
cy provision of a zoning ordinance is invalid, the 
ordinance is not a factor to be considered in deter- 
mining whether a building pennit applied for prior 
to its enactment should have been granted.^® 


2. Particular AIatters Affecting Validity of Exercise of Power 


§ 24. In General 

The validity of a zoning plan usually dependa on 
whether the echeme of zoning is as a whole sound and 
whether the scheme of classification and dfstrlctlng ap- 


piles fairiy and Impartially fn each Instance, taking into 
consideratlon public and private Interests. 

The validity of a zoning plan usually depends on 
whether the scheme of zoning is as a whole sound,ii 


XiLoperative provision. 

Where zoning ordinance was Inval¬ 
id with respect to classifying entlre 
town as residentia! in that some 
property was not suited for resldenc- j 
es, even if section excluding use of 
any premlses wlthin boundaries of 
residential district as junk or salvage 
yard were valid, it was inoperati ve 
since there was no residential dis¬ 
trict to which it could apply. 

Wis.—Town of Hobart v, Collier, 87 
N.W.2d 868, 8 Wis.2d 182. 

Bule applied as to invalidity of par- 
tioular provlsloiLs 

(1) Generally. 

Cal.—Bailey v. Los Angeles County, 
293 P.2d 449, 46 C.2d 132. 

Fla.—^Phillips Petroleum Co. v. An- 
derson, 74 So.2d 544. 

Vt.—^Thompson v. Smith, 129 A.2d 
638, 119 Vt. 488. 

(2) Relative to completion of 
building for which permit had been 
gr anted. 

Conn.—Pltzgerald v. Merard Holding 
Co., 147 A. 613, 110 Conn. 130, cer¬ 
tiorari denied Merard Holding Co. 
V. Fitzgerald, 60 S.Ct. 247, 281 U. 
S. 732, 74 L.Ed. 1148. 

(3) Authorlzing councll to grant 
permits without fixing Standard. 

La.—^Bultman Mortuary Service v. 
City of New Orleans, 140 So. 603, 
174 La. 360. 

(4) Authorizing board to vary or 
modlfy appUcation of ordinance in 
cases of practlcal difllculties or un- 
necessary hardshlpa. 


IlL—Speroni v. Board of Appeals of, 
City of Sterling. 16 N.E.2d 302, 368 
HL 568. 

Md.—Jack Lewls, Ina, v. Mayor and 
City Council of Baltimore, 164 A. 
220, 164 Md. 146, appeal dismissed 
54 S.Ct 66, 290 XT.S. 686, 78 LuEd. 
617. 

N.T.—Brous v. Town of Hempstead, 
69 N.T.S.2d 268, 272 App.Div. 31, 
amended on other grounds 70 N.Y. 
S.2d 676, 272 App.Div. 777. 

(5) Prohibiting private schools in 
residentia! area unless approved by 
vote of percentage of frontage own- 
ers. 

N.J.—^Tanow v. Seven Oaks Park, 
Inc., 94 A.2d 482, 11 N.J. 841. 

4. Ky.—^Daugherty v. City of Lex- 
ington, 249 S.W.2d 756. 

N.J.—^Yanow v, Seven Oaks Park, 
Inc., 94 A.2d 482, 11 N.J. 841. 
Deolaratlon of iuteat 
A severabiUty clause in the enact¬ 
ment may be considered as a declara- 
tion of intention by the enacting 
body that a separable invalid portion 
of the enactment should not destroy 
the whole. 

Cal.—City of La Mesa v. Tweed & 
Gambrell Planing MIU, 304 P.2d 
803, 146 (lA.2d 762. 

5. Cal.—City of La Mesa v, Tweed 
& Gambrell Planing MiU, supra. 

Test of inseparabillty 
Invalid provision is Inseparable 
from balance of munlclpal ordinance 
if the whole legislation depends on 
such Invalid provision. 

N.J.—Scharf v. Recorderis Court of 
Borough of Ramsey, 59 A.2d 595, 
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187 N.J.Law 231, afflrmed 61 A.2d 

765, 1 N.J. 69. 

Si Mass.—^Town of Marblehead v. 
Rosenthal, 55 N.E.2d 13, 316 Mass. 
124. 

Spot zoning as affecting validity of 
regulation see infra § 34. 

7 . N.J.—Scharf v. Recorderis Court 
of Borough of Ramsey, 59 A.2d 
695, 137 N.J.Law 231, afflrmed 61 
A.2d 766, 1 N.J. 69. 

8. Tex.—Eckert v. Jacobs, Civ.App., 
142 S.W.2d 374. 

Snforoexneut by Injunotlou 
Criminal provisions of a zoning 
ordinance which prohibited sale of 
beer in defined cureas were severable 
from regulatory provisions of ordi¬ 
nance, where violatlon of regulatory 
provisions could, under provisions of 
ordinance, have been effectlvely en- 
forced by injunction agalnst pursu- 
ance of business of selllng beer in 
prohibited areas. 

Tex.—^Eckert v. Jacobs, supra. 

9. N.J.—Scharf v. Recorderis Court 
of Borough of Ramsey, 59 A2d 595. 
137 NJ.Law 231, afflrmed 61 A.2d 

766, 1 N.J. 69. 

10. Ohio.—State ex rei. Geletka v. 
City of Ccunpbell, App., 113 N.E.2d 
601, appeal dismissed 106 N.E.2d 
83, 157 Ohio St 553. 

11. Ala.—^Leary v. Adama, 147 So. 
391, 226 Ala. 472. 

Cal.—^MlUer v. Los Angeles Bd. of 
PubUc Works, 234 P. 381, 195 C. 
477, 38 A.L.R. 1479. 

N.O.—Bliz^-beth City v. Aydlett 161 
S.E. 78, 201 N.C. 602. 

Tex.—City of Corpus Christi v. 
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that is to say, whether the method of classification 
and the districting are reasonably necessary to the 
public health, safety, morals, or general welfare;!^ 
and whether the scheme of classification and dis¬ 
tricting applies fairly and impartially in each in- 

stance.is 

While zoning regulations may involve complicat- 
cd and confiicting elements and interests,!^ it is gen- 
erally the rule that such regulations may and should 
take account of the statutory considerations to be 
served by zoning,^5 and be designed to achieve the 
purposes specified in the statute conferring the zon¬ 
ing power As long as the grounds demanded by 


ZONING §24 

the statute exist for zoning, there is no sotmd ob- 
jection to the consideration of cost of municipal 
Services in the establishment of the zones 17 All 
questions affecting the publici* and privatei* inter- 
ests must be considered. Zoning ordinances are 
not concemed, however, with the question of the 
economic rules of supply and demand*® and are not 
media through which restrictions may be placed on 
one who may engage in legitimate enterprise.2i 

Although no one factor is controlling,** zoning 
regulations may and should take into consideration 
the character of particular districts,** and the re¬ 
strictions imposed should take account of the nature 


Jones, Civ.App., 144 S.W.2d 388. 
error dismissed, judsnnent correct. 
porpose and relationslilp 
In determiningr the validlty of a 
zoning ordinance. the prime consid¬ 
eration is the general purpose and 
relationshlp of ordinance and not the 
hardship of an individua! case, 
lowa.—^Boardman v. Davis, 3 N.W.2d 
608, 231 lowa 1227. 

12. Cal.—^Miller v. Los Angeles Bd. 
of Public Works, 234 P. 381, 196 

C. 477, 38 A.L.R. 1479. 

Oonn.—^Pairlawns Cemetery Ass*n v. 
Zoning Commission of Town of 
Bethel. 86 A.2d 74. 138 Conn. 343. 
Hass.—^Poster v. Mayor of City of 
Beverly, 63 N.B.2d 693. 315 Mass. 
567, IBl A.L.R, 737, 

Web.—^Davis v. City of Omaha, 45 N. 

W.2d 172,163 Neb. 460. 

N.T.—People v, Daly, 28 N.T.S.2d 603 
—City of Little Falis v. Fisk, 24 
N.T.S,2d 460, 

Tex.—City of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 388, error 
dismissed judgment correct. 

13 . Ala.—Marshall v. City of Mo¬ 
bile, 35 So.2d 553, 250 Ala. 646— 
Leary v. Adams. 147 So. 391, 226 
Ala. 472. 

Cal.—^Miller v. Los Angeles Bd. of 
Public Works, 234 P. 381, 195 C. 
477, 38 A.L.R. 1479. 

Md.—^Mayor and City Council of Bal- 
tlmore v. Byrd, 62 A.2d 688, 191 
Md. 632. 

Mo.—^Ryan v. City of Warrensburg, 
117 S.W.2d 303, 342 Mo. 761. 

N.C.—Blizabeth City v. Aydlett, 161 
S.EI. 78, 201 N.C. 602. 

Tex,—City of Corpus Christi v. Jones. 
Civ.App., 144 S.W.2d 388, error dis¬ 
missed, Judgment correct. 

1-li Mass.—^Ayer v. Boston Comrs. 
on Height of Bldgs., 136 N.B. 338, 
242 Mass. 30. 

IS. Md.—Northwest Merchants Ter- 
minal v. 0’Rourke, 60 A.2d 743, 191 
Md. 171. 

Mo.—City of St. Louis v. Friedman, 
216 S.W.2d 476, 368 Mo. 681. 
iN.J. — ^Potts V. Board of Adjustment 
of Borough of Princeton, 43 A.2d 
850, 133 N.J.Law 230. 


Tex.—^Ham v. Weaver, Civ.App., 227 
S.W.2d 286, reversed on other 
grounds 232 S.W.2d 704, 149 Tex. 
309. 

16. Mass.—Commonwealth v. Bragg, 
103 N.B.2d 413, 328 Mass. 327— 
Leahy v. Inspector of Buildings 
of City of New Bedford, 31 N.E.2d 
436, 308 Mass. 128. 

N.J.—Oliva v. City of Garfleld, 62 
A.2d 673, 1 N.J. 184. 

Crow v. Town of Westfleld, 66 
A.2d 403, 136 N.J.Law 363—Appley 
V. Townshlp Committee of Ber- 
nards Tp.. Somerset County, 24 A 
2d 806, 128 N.J.Law 195, affirmed 
Appley V. Townshlp Committee of 
Townshlp of Bernards, 28 A.2d 197, 
129 N.J.Law 73. 

Tex.—City of Dallas v. Meserole, Civ. 
App., 155 S.W.2d 1019, error re- 
fused. 

17. N.J.—Rockaway Estates v. 
Rockaway Tp., 119 A2d 461, 38 N. 
J.Super. 468. 

18. Ala.—Chapman v. City of Troy, 
4 So.2d 1, 241 Ala. 637. 

43 C.J. p 337 note 87. 

Welfaze of whole city must be kept 
in view. 

Ala.—Chapman v. City of Troy, su¬ 
pra. 

ITeed of oommunity 
Zoning restrictions on a district 
enacted by the governing bodies of 
municipalities must be founded on a 
need of the communlty and to carry 
out the policy of the zoning statutes. 
N.J.—Crow V. Town of Westfleld, 66 
A2d 403, 136 N.J.Law 363. 

Elfeot on snrroundizLg areas 

(1) In determining what uses 
should be permitted in a zoned area, 
zoning authorities are entitled to con- 
sider ellect of such uses on surround- 
ing areas and to weigh possibility of 
injury to those areas by reason of 
permitting various types of actlvlty, 
as against desirability of allowing 
other uses. 

Cal.—^Lockard v. City of Los Angeles, 
Cal., 202 P.2d 38, 38 C.2d 463, 7 A 
L.R.2d 990, certiorari denied 69 
S.Ct 1616, 337 U.S. 939, 93 L.Ed. 
1744. 


(2) A town board. In exercislng its 
legislative power to zone property 
in town, must consider over-all effect 
on area zoned and adjacent areas. 
N.Y.—^Hewlett v. Town of Hemp- 
stead, 133 N.Y.S.2d 690, 3 Misc.2d 
946, affirmed 160 N.Y.S.2d 922, 1 A 

D. 2d 954. 

19. Mass.—^Ayer v. Boston Comrs. 
on Height of Bldga, 136 N.B. 888, 
242 Mass. 80. 

Xioss 

In determining whether general 
welfare reauires enactment of zoning 
ordinance interfering with property 
rights, municipality should, and pre- 
sumably does, consider resulting loss 
to property owners. 

Fla—State ex rei. Skillman v. City 
of Miami, 184 So. 641, 101 Fla 585. 
Offenslveiiess to neighbo» held not 
test 

N.J.—^Pequannock Tp. v. De Wllde, 91 
A2d 410, 21 N.J.Super. 617. 

20. Ohio.—Henle v. City of Buclid, 
125 N.E.2d 355, 97 Ohio App. 258, 
appeal dismissed 122 N.R2d 792, 
162 Ohio St. 280. 

Honslng shortage does not Justify 
Judgment voiding operatlon of zon¬ 
ing ordinance for all time to coma 
Cal.—Wllklns v. City of San Bemar- 
dino, 175 P.2d 542, 29 C.2d 332. 

Donovan v. City of Santa Monl- 
ca, 199 P.2d 51, 88 C.A2d 386. 

21. Ohio.—^Henle v. City of Buclid, 
125 N.E.2d 366, 97 Ohio App. 258, 
appeal dismissed 122 N.E.2d 792, 
162 Ohio St. 280. 

22. 111.—Myers v. City of Blmhurst, 
147 N.E.2d 300, 12 111.2d 537. 

23. 111.—^Myers v. City of Blmhurst, 
supra—Jacobson v. City of Evans- 
ton, 139 N.E.2d 205, 10 I11.2d 61— 
Bi*om V. City of Blmhurst, 133 N. 

E. 2d 1, 8 I11.2d 104—^People ex rei. 
Joseph Lumber Co. v. City of Chi- 
cago, 83 N.E.2d 592, 402 111. 821— 
Offner Electronics v. Gerhardt, 76 
N.B.2d 27, 398 111. 265—Anderman 
V. City of Chicago, 40 N.E.2d 51, 
379 111. 236. 

Md.—Cassel v. Mayor and City Coun¬ 
cil of Baltlmore, 78 A2d 486, 195 
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§ 24 ZONING 

and extent of existing uses of property within a should also take into consideration the future de- 

neighborhood,^'^ even though an intervening munici- velopment of the municipality^6 and the direction of 

pal line sets part of the neighborhood off into an- municipal improvements27 and building develop- 

other municipality.25 Zoning restrictions may and ment.^* It is also proper and necessary to give con- 

Md. 348—Northwest Merchants | in a district may be classified under i Morey, 24 A.2d 567, 128 N.J.Law 


Terminal v, 0*Hourke, 60 A.2d 743, 
191 Md. 171. 

Mass.—^Leahy v. Inspector of Build- 
ings of City of New Bedford, 31 N. 
E.2d 436, 808 Mass. 128. 

Mich.—^Long V. City of Highland 
Park, 45 N,W.2d 10. 329 Mich. 146. 

Neb.—^Davis v. City of OmcUia, 46 N. 
W.2d 172,168 Neb. 460. 

N.J.—^Eatohimcir Realty Co. v. Web¬ 
ster. 118 A.2d 824, 20 N.J. 114— 
Cobble Close Farm v. Board of Ad- 
Justment of Middletown Tp., 92 A. 
2d 4, 10 N.J. 442—Scarborough 

Apartments v. City of Englewood, 
87 A2d 687. 9 N.J. 182—Oliva v. 
City of Garfleld, 62 A.2d 678, 1 N. 
J. 184. 

Gartland v. Borough of May- 
wood, 131 A.2d 629. 46 N.J.Super. 1 
—Clary v. Borough of Batontown, 
124 A.2d 64, 41 N.J.Super. 47— 
Jones V. Zoning Bd. of Adjustment 
of Long Beach Tp., 108 A.2d 498, 
82 N.J.Super. 897—^De Benedetti v. 
River Vale Tp., Bergen County, 91 
A.2d 863, 21 N.J.Super. 430—Town 
of Montclair v. Bryan, 85 A.2d 231, 
16 N.J.Super. 635—G-uacUdes v. 
Borough of Englewood ClliXs. 78 A. 
2d 485, 11 N.J.Super. 406—Lions- 
head Lake v. Wayne Tp., 73 A.2d 
287, 8 N.J.Super. 468, reversed on 
other grounds 74 A.2d 609, 9 N.J. 
Super. 83—Collins v. Board of Ad¬ 
justment of City of Margate, 67 A. 
2d 332, 3 N.J.Super. 663, afflrmed 
69 A.2d 708, 8 N.J. 200. 

Crow V. Town of Westfleld, 56 
A.2d 403, 136 N.J.Law 363—Potts 
V. Board of Adjustment of Borough 
of Princeton, 43 A.2d 860, 133 N.J. 
Law 230—Appley v. Township 
Committee of Bernards Tp., Somer- 
set County, 24 A.2d 806, 128 N.J. 
Law 196, aflarmed Appley v, Town¬ 
ship Committee of Township of 
Bernards, 28 A.2d 177, 129 N.J.Law 
73. 

N.T.—Greenberg v. City of New Ro- 
chella 129 N.Y.S.2d 691, 206 Misc. 
28, amrrned 134 N.T.S.2d 593, 284 
App.Div. 891, appeal dlsmissed 124 
N.B.2d 716, 308 N.T. 736—City of 
Olean v. Conkling, 283 N.T.S. 66, 
157 Misc. 63. 

Vemon Park Realty v. City of 
Mount Vemon, 122 N.Y.S.2d 78, 
afflrmed 125 N.Y.S.2d 112, 282 App. 
Div. 890, afflrmed 121 N.B.2d 617, 
307 N.Y. 493—City of Little Falis 
V. Fisk, 24 N.T.S.2d 460. 

Pa.—Appeal of Borough of Speers, 
Quar.Sess., 28 Wash.Co. 234. 

43 C.J. p 837 note 84. 

Speolflo ooxLSlderatloiui 
Consideratione which may validly 

apply to influence the way property 


zoning ordinance are prior existlng 
uses in district, natural contours and 
topographical features of land, and 
in some Instances the geological 
strata of the land with particular re- 
lation to the efCect of drainage and 
seepage on water and sewage prob- 
lems. 

N.J.—^Bogert v. Washington Tp., 136 
A.2d 1, 25 N.J. 67. 

iML 111.—^Bauske v. City of Des 
Plaines, 148 N.E.2d 684, 18 I11.2d 
169—^Myers v. City of Blmhurst, 
147 N.E.2d 300, 12 I11.2d 637—La 
SaUe Nat. Bank of Chicago v. Cook 
County, 145 N.E.2d 65, 12 I11.2d 40 
—Jacobson v. City of Bvanston, 
139 N.E.2d 205, 10 I11.2d 61—Krom 
V. City of Blmhurst, 133 N.E.2d 1, 
8 111.2d 104—^People ex reL Trust 
Co. of Chicago v. Village of Skokie, 
97 N.E.2d 810, 408 111. 397—<Jalt 
V. Cook County, 91 N.E.2d 396, 406 
IlL 396—^People ex rei. Joseph 
Lumber Co. v. City of Chicago, 83 
N.E.2d 592, 402 111. 321. 

Md.—OflCutt V. Board of Zoning Ap- 
peals of Baltimore County, 106 A. 
2d 219, 204 Md. 661. 

N.J.—Blatobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 20 N.J. 114. 

Hochberg v. Borough of Free- 
hold, 123 A2d 46, 40 N.J.Super. 276 
—^De Benedetti v. River Vale Tp., 
Bergen County, 91 A.2d 368, 21 N.J. 
Super. 430. 

Tulsa Oil Co, v. Morey, 60 A.2d 
802, 137 N.J.Law 888. 

Authozlty for uses 
The uses which by whatever au- 
thority exist in a neighborhood con¬ 
stitute a condition which must be 
considered in determining what Inhl- 
bitions may be justly Imposed 
agalnst other propertles within the 
neighborhood. 

N.J.—^Bianchi v. Morey, 24 A.2d 666, 
128 N.J.Law 219. 

StS. IU.—^La Salle Nat. Bank v. City 
of Chicago, 122 N.E.2d 619, 4 IlL2d 
253—^Btannlfin Corp. v. City of Ber- 
wln, 115 N.B.2d 316, 1 I11.2d 28. 
N.J.—^Borough of Cresskill v. Bor¬ 
ough of Dumont, 104 A.2d 441, 16 
N.J. 238—^Duffcon Concrete Prod¬ 
ucts, Inc. V. Borough of Cresskill, 
64 A.2d 347, 1 N.J. 609, 9 A.L.R.2d 
678. 

Gartland v. Borough of May- 
wood, 131 A.2d 629, 45 N.J.Super. 

1—^Hochberg v. Borough of Free- 
hold, 123 A.2d 46, 40 N.J.Super. 
276. 

Tulsa Oil Co. v. Morey, 60 A.2d 
302, 137 N.J.Law 388'~—Bianchl v* I 
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219. 

26. Ala.—White v. Luquire Funerai 
Home, 129 So. 84, 221 Ala. 440. 

Cal.—^Laglss v. Kraintz, 232 P.2d 641, 
104 C.2d 793. 

Mass.—^Wilbur v. City of Newton, 18 
N.E.2d 866, 302 Mass. 38. 

Mich.—^Bzovi v. City of Livonla, 87 
N.W.2d 110, 360 Mich. 489—Long 
V. City of Highland Park, 45 N.W. 
2d 10, 329 Mich. 146. 

N.J.—Clary v. Borough of Eaton- 
town, 124 A.2d 54, 41 N.J.Super. 
47. 

N.T.—City of Little Falis v. Fisk, 24 
N.Y.S.2d 460. 

43 C.J. p 337 note 86. 

Ziaok of vacant land necessary to 
meet needs of communlty for differ¬ 
ent types of development is matter 
to be considered by council in deter¬ 
mining how vacant land should be 
classified but is not the sole criterion, 
but only one of many. 

Pa.—Appeal of Lieb, 116 A.2d 860, 
179 Pa.Sup6r. 318. 

Fature ueeds 

The zoning plan may and should 
be with a vlew to the future needs 
as well as the present conditions of 
the City. 

N.H.—^Mater v. City of Dover, 79 A* 
2d 844, 97 N.H. 13—^Edgewood Civie 
Club V. Blaisdell, 61 A.2d 517, 95. 
N.H. 244. 

N.J.—^Duffcon Concrete Products, Inc. 
V. Borough of Cresskill, 64 A.2d 
347, 1 N.J. 609, 9 A.L.R.2d 678. 

De Benedetti v. River Vale Tp., 
Bergen County, 91 A.2d 863, 21 N. 
J.Super. 430-—Lionshead Lake v. 
Wayne Tp., 73 A.2d 287, 8 N.J.Su¬ 
per. 468, reversed on other grounds- 
74 A2d 609, 9 N.J.Super. 83. 

Tex.—City of Corpus Christi v. Jones,. 
Civ.App., 144 S.W.2d 388, error dis- 
mlssed, judgment correct. 

27. N.T.—Utica v. Hanna, 196 N.T.S. 
226, 202 App.Div. 610. 

Tenn.—Spencer-Sturla Co. v. City of" 
Memphis, 290 S.W. 608, 156 Tenn. 
70. 

28. N.T.—Greenberg v. City of New- 
Rochelle, 129 N.T.S.2d 691, 206-. 
Misc. 28, afflrmed 134 N.Y.S.2d 693, 
284 App.Div. 891, appeal dismlssed 
124 N.B.2d 716, 308 N.Y. 736— 
City of Olean v. Conkling, 283 N.T. 
S. 66, 167 Misc. 63. 

Vemon Park Realty v. City oT 
Mount Vemon, 122 N.Y.S.2d 78,*af- 
firmed 125 N.T.S.2d 112, 282 App. 
Div. 890, afflrmed 121 N.B.2d 617^ 
307 N.T. 493. 
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sideration to the peculiar suitability of property for 
particular uses,^^ the encouragement of the most ap- 
propriate use of land throughout the municipality,^® 
and the conservation of property values.31 

A zoning regulation, otherwise reasonable and 
proper, is not to be condemned because of its sim- 
plicity,32 and it may not be held invalid because it 
prohibits $omething which was theretofore permis- 
sible under building and fire protection regulations.^S 
The validity of a zoning ordinance does not depend 
on whether the restrictions or limitations imposed 
thereby on the use of property are phrased in the 
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affirmative or negative.^* An ordinance is not in¬ 
valid because it exempts the city, as far as the erec- 
tion of its own municipal buildings is concemed, 
from the restrictions as to the character of buildings 
which may be erected within restricted zones.^S 

The length of time a property has been vacant as 
zoned is a fact to be considered in determining the 
validity of an ordinance.36 Where a review of the 
findings of a planning commission may be obtained 
by a writ of certiorari, a zoning ordinance is not 
invalid because it fails to provide for an appeal 
from, or review of, the commissiones findings.^*^ 


29 . Conn.—^McMahon v. Board of 
Zonlnff Appeals of City of New 
Haven, 101 A.2d 284, 140 Conn. 
433. 

111.—Bauske v. City of Des Plaines, 
148 N.B.2d 684, 13 111. 169—Myers 

V. City of Elmhurst, 147 N.B.2d 
300, 12 I11.2d 537 —La Salle Nat 
Bank of Chicago v. Cook County, 
146 N.B.2d 65. 12 I11.2d 40. 

Md.—Cassel v. Mayor and City Coun- 
cil of Baltimore, 73 A.2d 486, 196 
Md. 348—Northwest Merchants 
Terminal v. O*R- 0 urke, 60 A.2d 743, 
191 Md. 171. 

]^ss.—^Leahy v. Inspector of Build¬ 
ings of City of New Bedford, 31 
N.E.2d 436, 308 Mass. 128. 

Mich.—^Long v. City of Highland 
Park, 45 N.W.2d 10, 329 Mich. 146. 

Neb.—Davis v. City of Omaha, 45 N. 

W. 2d 172, 153 Neb. 460. 

KX—Katobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 20 N.X 114— 
Cobble Close Farm v. Board of 
Adjustment of Mlddletown Tp., 92 
A.2d 4, 10 N.J. 442—Scarborough 
Apartments v. City of Englewood, 
tl A.2d 637, 9 N.X 182—Oliva v. 
City of Garfield, 62 A.2d 673, 1 N. 
X 184. 

Clary v. Borough of Eatontown, 
124 A.2d 64, 41 N.XSuper. 47— 
Jones V. Zoning Bd. of Adjustment 
of Long Beach Tp., 108 A.2d 498, 
32 N.XSuper. 397—^Town of Mont- 
olair V. Bryan, 85 A.2d 231, 16 N. 
XSuper. 535—Guaclides v. Borough 
of Englewood Cliifs, 78 A.2d 436, 
11 N.XSuper. 406—Collins v. Board 
of Adjustment of City of Margate, 
67 A.2d 332, 3 N.XSuper. 553, af- 
flrmed 69 A.2d 708. 3 N.X 200. 

Crow v. Town of Westfteld, 66 
A.2d 403, 136 N.XLaw 363—Potts 
V. Board of Adjustment of Bor¬ 
ough of Princeton, 43 A.2d 860, 133 
N.XLaw 230—Appley v. Township 
Committee of Bernards Tp., Som- 
erset County, 24 A.2d 806, 128 N.X 
Law 195, afflrmed Appley v. Town¬ 
ship Committee of Township of 
Bernards, 28 A.2d 177, 129 N.XLaw 
73. 

N.T.—Greenberg v. City of New Ro- 
chelle, 129 N.T.S.2d 691, 206 Misc. 
28« afflrmed 134 N.Y.S.2d 593, 284 


App.Biv. 891, appeal dismissed 124 
N.B.2d 716, 308 N.T. 736—City of 
Olean v. Conkling, 283 N.T.S. 66, 
167 Misc. 63. 

Vemon Park Realty v. City of 
Mount Vernon, 122 N.T.S.2d 78, af¬ 
flrmed 126 N.T.S.2d 112, 282 App. 
Div. 890, afflrmed 121 N.B.2d 617, 
307 N.T. 493—City of Little Palis 
V. Pisk, 24 N.T.S.2d 460. 

Pa.—^Appeal of Borough of Speers, 
Quar.Sess., 28 Waah.Co. 221. 

Tex,—Connor v. City of Unlversity 
Park, Civ.App., 142 S.W.2d 706, er¬ 
ror refused. 

43 C.X p 337 note 89. 

30. Md.—^Northwest Merchants Ter¬ 
minal V. 0’Rourke, 60 A.2d 743, 
191 Md. 171. 

Neb.—^Davis v. City of Onaaha, 46 
N.W,2d 172, 163 Neb. 460. 

N.J.—^Katobimar Realty Co. v. Web¬ 
ster, 118 A,2d 824, 20 N.X 114— 
Cobble Close Farm v. Board of 
Adjustment of Mlddletown Tp., 92 
A.2d 4, 10 N.J. 442—Scarborough 
Apartments v. City of Englewood, 
87 A.2d 637, 9 N.J. 182—Oliva v. 
City of Garfield, 62 A.2d 673, 1 N. 
J. 184. 

Clary v. Borough of Eatontown, 
124 A.2d 64, 41 N.XSuper. 47— 
De Benedetti v. River Vale Tp., 
Bergen County, 91 A.2d 363, 21 N. 
J.Super. 430—Town of Montclair 

V. Bryan, 86 A.2d 231, 16 N.XSuper. 
535—^Lionshead Lake v. Wayne 
Tp., 73 A.2d 287, 8 N.XSuper. 468, 
reversed on other grrounds 74 A.2d 
609, 9 N.XSuper. 83—Collins v. 
Board of Adjustment of City of 
Margate, 67 A.2d 332, 3 N.XSuper. 
663, afflrmed 69 A.2d 708, 3 N.J. 200. 

Crow V. Town of Westfleld, 56 A. 
2d 403, 136 N.XLaw 363. 

Pa.—^Appeal of Borough of Speers, 
Quar.Sess., 28 WashuCo. 221. 

31- Md.—^Northwest Merchants Ter¬ 
minal V. 0’Rourke, 60 A.2d 743, 191 
Md. 171. 

Mich.—^Long V. City of Highland 
Park, 45 N.W,2d 10, 329 Mich. 146. 
Neb.—^Davis v, City of Omaha, 46 N. 

W. 2d 172, 163 Neb. 460. 

N.J.—Katobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 20 N.J. 114— 
Cobble Close Farm v. Board of Ad- 
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Justment of Middletown Tp., 92 A. 
2d 4, 10 N.J. 442—Scarborough 

Apartments v. City of Englewood, 
87 A.2d 537, 9 N.J. 182—Oliva v. 
City of Garfield, 62 A.2d 673, 1 N. 
J. 184. I 

Clary v. Borough of Eatontown, 
124 A.2d 64. 41 N.J.Super. 47— 
Town of Montclair v. Bryan, 85 A. 
2d 231, 16 N.J.Super. 536—Gua¬ 
clides V. Borough of Englewood 
Cliffs, 78 A.2d 436, 11 N.XSuper. 
406—Collins v. Board of Adjust¬ 
ment of City of Margate, 67 A.2d 
332, 3 N.J.Super. 553, afflrmed 69 
A.2d 708, 3 N.J. 200. 

Crow V. Town of Westfleld, 56 
A.2d 403, 136 N.XLaw 363—Potts 
V. Board of Adjustment of Bor¬ 
ough of Princeton, 43 A.2d 860, 
133 N.XLaw 230—Appley v. Town¬ 
ship Conunittee of Bernards Tp., 
Somerset County, 24 A.2d 805, 128 
N.J.Law 195, afflrmed Appley v. 
Township Committee of Township 
of Bernards, 28 A.2d 177, 129 N.J. 
Law 73. 

N.T.—City of Olean v. Conkling, 283 
N.T.S. 66, 157 Misc. 63. 

City of Little Falis v. Fisk, 24 
N.T.S.2d 460. 

Pa.—^Appeal of Medinger, 104 A.2d 
118, 377 Pa. 217. 

Appeal of Borough of Speers, 
Quar.Sess., 28 Wash.Co. 221. 

Tex,—Connor v. City of University 
Park, Civ.App., 142 S.W.2d 706, 
error refused. 

43 C.J. p 337 note 90. 

32. Md.—Board of Com’rs of Anne 
Arundel County v. Snyder, 46 A.2d 
689, 186 Md. 342. 

33. N.H.—Sundeen v. Rogers, 141 A. 
142, 83 N.H. 253, 67 A.L.R. 950. 

34. Va.—^Fairfax County v. Parker, 
44 S.B.2d 9, 186 Va. 676. 

35. Ohio.—City of Cincinnati v. 
Wegehoft, 162 N.E. 389, 119 Ohio 
St. 136. 

36. 111.—Bauske v. City of Des 
Plaines, 148 N.E.2d 584, 13 IlL 169 
—^Myers v. City of Elmhurst, 147 
N.B.2d 300, 12 I11.2d 637—^La Salle 
Nat. Bank of Chicago v. Cook Coun¬ 
ty, 146 N.E.2d 66. 12 II1.2d 40. 

37. W.Va.—State ex reL Baer ▼. 
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§§24-25 ZONING 

As long as an ordinance meets the requisites of 
validity, the facts that the study of the planners 
would not be completed for a certain time and that 
some further revisions or refinements of the ordi¬ 
nance were in contemplation at the time the ordi¬ 
nance became effective do not militate against its 
legal efficacy.®® The fact that an ordinance is en- 
acted hastily does not make it invalid,®^ and neither 
does the fact that the community wants the regu- 
lation, or that its enactment was urged by a minor- 
ity, by a majority, or by ali of the community.^0 

An ordinance which results in the restriction of 
competition is not unlawful because of such resuit, 
but an ordinance has been held invalid as undue bur- 
den on interstate commerce.^^ Particular zoning 
ordinances have been upheld against the contention 
that they impair the obligation of contracts,^3 or that 
they violate the constitutional provision prohibiting 
either the legislative, executive, or judicial depart- 
ment from exercising any power properly belonging 


to one of the others.^^ 

Traffic conditions. Zoning regulations should take 
into consideration the relief or avoidance of traflSc 
congestion^^ and traflfic hazardsA® The zoning 
power, however, should not be used to regulate 
minor traffic problems, but only those in their major 
aspects as they affect the entire community or major 
portions thereof.^7 Moreover, it has been held that 
increased traffic burdens or hazards are matters 
which constitute police problems and are not for the 
zoning authorities.^* 

§ 25. Certainty and Definiteness of Regula- 
tion 

In order to be valfd, a zoning ordinance or regulation 
should be ciear and speclflc and should describe with cer¬ 
tainty the districta wlthin which particular restrictions 
are appllcable. 

A zoning ordinance or regulation should be ciear 
and specific,^^ and definite and certain ;50 and where 


City of Beckley, 57 S.E.2d 263, 188 
W.Va- 469. 

88. N.J.—^Rockaway Estates v. 

Rockaway Tp., 119 A.2d 461, 88 N. 
J.Super. 468. 

Validity of temporary or emergency 
reirulatlon see supra §§ 18~19. 

39. N.J.—^Rockaway Estates v. 

Rockaway Tp., supra. 

40. Md.—Kahl v. Consolidated Gas, 
Elee, Lig-ht & Power Co. of Baltl- 
more, 60 A.2d 754, 191 Md. 249. 

41. Pa.—^Appeal of Lleb, 116 A.2d 
860. 179 Pa.Super. 818. 

42. U.S.—Transcontlnental Gas Pipe 
Line Corp. v. Borough of Mill- 
town, Mlddlesex County, D.C.N.J., 
98 F.Supp. 287. 

43. Fla.—Griffln v. Sharpe, 65 So.2d 
761. 

La-—State ex rei. Roberts v. City of 
New Orleans, 110 So. 201, 162 La. 
202 . 

Ohio.—Smith v. Juillerat, 119 N.B.2d 
611, 161 Ohio St. 424. 

44. Ky.—^Kesselrlng v. Wakefleld 
Realty Co., 227 S.W.2d 416, 812 Ky. 
334. 

45. Md.—^Price v. Cohen, 133 A.2d 
125, 213 Md. 457—^Northwest Mer- 
chants Termina! v. CRourke, 60 A. 
2d 743, 191 Md. 171. 

Neb.—^Davis v. City of Omaha, 46 N. 

W.2d 172, 163 Neb. 460. 

Pa.—^Reed v. Borough of North 
Wales, 88 Pa.Di8t. & Co. 69, 68 
Montg.Co. 196. 

Appeal of j6hovah’s Witnesses, 
Co., 103 Plttsb.Leg.J. 489. 

TzalILo Improvemeiit 

Although zoning for purpose of re- 
ducing traffic and avoiding conges- 
tion is a permissible exercise of po¬ 
lice power, zoning ordinance for such 


purpose must bear reasonable rela- 

tlon to Public safety. 

111.—Bxchange Nat. Bank of Chlcago 
V. Cook County, 129 N.B.2d 1. 6 
I11.2d 419. 

46. N.J.—Phillips 011 Co. v. Municl- 
pal Council of City of Clifton, 197 
A. 730, 120 N.J.Law 13. 

Pa.—^Appeal of Jehovah’s Witnesses, 
103 Plttsb.Leg.J. 489. 

47. N.J.—Bogert v. Washington Tp., 
186.A.2<I Ir 26N.J. 57. 

4a N.T.—Greenberg v. City of New 
Rochelle, 129 N.Y.S.2d 691, 206 
Mlsc. 28, afflrmed 134 N.T.S.2d 693, 
284 App.Diy. 891, appeal dismlssed 
124 N.E,2d 716, 308 N.T. 736— 
Property Owners Ass’n, of Garden 
City Estates v. Board of Zoning 
Appeals of Incorporated Village of 
Garden City, 123 N.T.S.2d 716, 2 
Misc.2d 309—^Brooklyn Parking 
Corporation v. Cannella, 85 N.T.S. 
2d 389, 193 Misc. 811. 

Linn V. Town of Hempstead, 170 
N.Y.S.2d 217—Plander v. Koehler, 
150 N.Y.S.2d 879—Ratcliffe v. Mor- 
rison, 123 N.Y.S.2d 831—^Huntley 
Estates, Inc. v. Town of Eastches- 
ter, 121 N.T.S.2d 604, modified on 
other grounds 131 N.Y.S.2d 578, 283 
App.Div. 1090. 

49. Ala.—^Thompson v. Wingard, 34 
So.2d 606, 250 Ala. 390. 

N.J.—Schack v. Trimble, 137 A.2d 
22, 48 N.J.Super. 45. 

Piaget-Del Corp. v. Kulik, 46 A. 
2d 125, 183 N.J.I^w 485, petitions 
denied 46 A.2d 379, 184 N.J.Law 
147. 

N.T.—Village of Granville v. Krause, 
228 N.T.S. 204, 131 Misc. 762. 

^lune V. Walker, 170 N.Y.S.2d 

604. 


Pa.—^Edmundson v. Johns, Coxn.Pl., 
89 Pittsb.Leg.J. 215. 

Wis.—Ootpns Joris SeonndTun giiot- 
ed In Town of Hobart v. Colller, 
87 N.W.2d 868, 871, 3 Wis.2d 182. 

Word *‘Bnb8tantial” In an ordinance 
is not so Indednlte as to render it 
void. 

Wis.—State ex rei. Saveland Park 
Holding Corp. v. Wieland, 69 N. 
W.2d 217, 269 Wis. 262, certiorari 
denied 76 S.Ct 81, 350 U.S. 841, 100 
L.Bd. 760. 

Declaration as mle of law 
The restriction on property rights 
in the several zones Imposed by a 
zoning ordinance must be declared 
as a rule of law in the ordinance and 
not left to the uncertainty of proof 
by extrinsic evidence, parol or writ- 
ten. 

Ala.—^Johnson v. City of Huntsville, 
29 So.2d 842, 249 Ala. 36. 

Fla.—^Hartnett v. Austin, 98 So.2d 

86 . 

N.T.—^Mallett v. Village of Mamaro- 
neck, 123 N.T.S.2d 249, reversed on 
other grounds 131 N.Y.S.2d 604, 
283 App.Div. 1094, affirmed 125 N. 
B.2d 873, 308 N.T. 821. 

Begnlation held snffioiently speolflo 
111.—City of Chlcago v. Reuter Bros. 
Iron Works, 76 N.E.2d 366, 398 111. 
202, 173 A.L.R. 266. 

50. D.C.—Garrity v. District of Co- 
lumbia, 86 F.2d 207, 66 App.D.C. 
266. 

Mo.—^Palrmont Inv. Co. v. Woermann, 
210 S.W.2d 26, 857 Mo. 625. 

N.T.—Mallett v. Village of Mama- 
roneck, 123 N.T.S.2d 249, reversed 
on other grounds 131 N.T.S.2d 604, 
288 App.Div. 1094, affirmed 125 N. 
B.2d 873, 308 N.T. 821. 
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such a regulation is vag^e and indefinite it may be 
held invalid.5i 

DescripHon of disfricts. The authority to zone 
contemplates fixed areas with defined boundaries,^^ 
and the regulation shotdd describe with certainty 
the district or districts within which particular re- 
strictions are applicable.63 Minor inaccuracies in 
the description of the boundaries of districts created 
by a zoning ordinance will not vitiate the ordi- 
nance,54 and an ordinance is not invalid for uncer- 
tainty because the boundary lines of the districts are 
inaccurate and indefinite, where the boundary de- 
scribed in the ordinance may be determined from a 
reading of a map and provisions of the ordinance.55 

Where a zoning map is not attached to, and made 
a part of, a zoning ordinance as provided in the ordi¬ 
nance, the ordinance may be void for lack of defi- 
niteness of description and location of the several 


ZONING §§ 25-26 

zones.5® A zoning ordinance is not invalid, how- 
ever, for uncertainty on the ground that zones and 
their boundaries and limits are not defined in the 
ordinance itself and the map to which reference is 
had is not expressly made part of the ordinance, 
where it is ciear from the language used that the 
map is in fact made part of the ordinance by ref- 
erence,57 or where a person is not in ignorance 
about the location of his property with reference 
to the pertinent zone lines.58 

§ 26. Standards Goveming Conduct of Ad¬ 
ministrative Officials 

To be valid, zoning regulatione should provide a defl« 
nite Standard and furnish a uniform rule of action to 
govern the conduct of administrative officials. 

A zoning regulation should prescribe a definite 
Standard to govem the conduct of administrative 
officials,59 and furnish a uniform rule of action 


Va.—Ciaffone v. Gommunlty Shop- 
plng Corp., 77 S.B.2d 817, 195 Va. 
41. 

61. Fla.—^Phillips Petroleum Co. v. 
Anderson, 74 So.2d 544—City of 
West Palm Beach v. State ex reL 
Duflfey, 30 So.2d 491, 168 Fla. 863. 
Chio.—^Village of Westlake v. Elrick, 
App., 83 N.E.2d 646. 

Pa.—Taylor v. Moore, 164 A. 799, 303 
Pa. 469. 

Va.—Claflfone v, Community Shop- 
ping Corp., 77 S.E.2d 817, 196 Va. 
41. 

Wls.—Oozpos JPuis SecnxLdniii quot- 
ed In. Town of Hobart v. Collier, 
87 N.W.2d 868, 871, 3 Wls.2d 182. 
Xelatlon to adjaoent bnlldlngti 
Zonlngr ordinance requiringr com- 
pleted appearance of every new 
buildinsr or structure in subdivlslon 
substantially to equal that of adjar 
cent buildlngns in appearance, square- 
foot area, and helght was held void 
for uncertainty. 

Fla.—City of West Palm Beach v. 
State ex rei. Dulfey, 30 So.2d 491, 
158 Fla. 863. 

Cnre of defeot 

Fatal vagueness in a zoning ordi>* 
nance might be cured by substituting 
an authorization to proscribe publlc 
nuisances. 

Fla.—^Phillips Petroleum Co. v. An¬ 
derson, 74 So.2d 644. 

sa. Del.—^Auditorium, Inc. v. Board 
of Adjustment of Mayor & Coun- 
cll of Wilmington, 91 A.2d 628, 8 
Terry 373. 

N.T.—^Dowsey v. Village of Kenslng- 
ton, 177 NJB. 427, 257 N.T. 221, 86 
A.L..P. 642. 

43 C.J. p 338 note 96. 

Ba. Del.—^Auditorium, Inc, v. Board 
of Adjustment of Mayor & Coun- 
cil of Wilmlngton, 91 A.2d 528, 8 
Terry 378. 


Fla.—^Hartnett v. Austin, 93 So.2d 

86 . 

N.T.—^Village of Granville v. Krause, 
228 N.T.S. 204, 131 Misc. 752. 

Ohio.—Village of Westlake v. Blrlck, 
App., 83 N.E.2d 646. 

48 C.J. p 338 note 95. 

Effeot of nneertainty 
If it is impossible by enlargement 
process or otherwise to measure the 
distances on building zone map 
declared to be a part of building zone 
ordinance so as to permit establlsh- 
ment of zoning district boundaries 
with respect to particular property, 
the resuit is that such property is 
unzoned. 

Del.—^Auditorium, Inc. v. Board of 
Adjustment of Mayor & Councll 
of Wilmington, 91 A.2d 528, 8 Ter¬ 
ry 373. 

Bonadaxy line held not nncertaln 

IU.—Speronl v. Board of Appeals of 
City of Sterling, 15 N.E.2d 302, 368 
JXL 568. 

54. 111,—Speronl v, Boajrd of Appeals 
of City of Sterling, supra. 

Ohio.—Argo v. Kaiser, Com.PL, 118 
N.B.2d 162. 

Va.—Claffone v. Community Shop- 
ping Corp., 77 S.B.2d 817, 196 Va. 
41. 

SUght ezrors in zoning maps, in- 
cluded In draft of zoning ordinance, 
because of certain overlapping lines 
and wrong colors in minor areas, did 
not vitiate ordinance, where zones 
were reasonably capable of compre- 
hension and none of such defects af- 
fected propertles of parties attack- 
ing validity of ordinance, since such 
errors could be corrected by admin¬ 
istrative action. 

Md.—^Walker v. Board of County 
Com’rs of Talbot County, 116 A. 
2d 393, 208 Md. 72, certiorari de- 
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nied 76 S.Ct 180, 850 U.S. 902, 100 
L.Ed. 792. 

55. III.—Speronl v. Board of Ap¬ 
peals of City of Sterling, 16 N.E. 
2d 302, 368 111. 568. 

65. Fla.—Moon v. Smith, 189 So. 
835, 138 Fla. 410. 

57. N.J.—^Burmore Co. v. Smith, 12 
A.2d 353, 124 N.J.Law 541. 

58. Me.—^Bolduc v. Pinkham, 88 A. 
2d 817, 148 Me. 17. 

59. Ala.-~Walls v. City of Gunters- 
ville, 45 So.2d 468, 253 Ala. 480. 

Cal.—Mitchell v. Morris, 210 P.2d 
857, 94 aA.2d 446. 

Conn.—Blshop v. Board of Zoning 
Appeals of City of New Haven, 53 
A.2d 659, 133 Conn. 614. 

Fla.—^North Bay Village v. Black- 
well, 88 So.2d 524—Drexel v. City 
of Miaml Beach, 64 So.2d 317. 

IlL—^Illinois Bell Tei. Co. v. Fox, 85 
N.E.2d 48, 402 IlL 617. 

Ky.—Selligman v. Western & South¬ 
ern Ldfe Ina Co., 126 S.W.2d 419, 
277 Ky. 661. 

La.—^McCauley v. Albert B. Brlede & 
Son, 90 So.2d 78, 231 La. 36. 

Mass.—Oplnion of the Justices, 73 
N.E.2d 881, 321 Mass. 769—Build¬ 
ing Com*r of Medford v. C. & H. 
Co., 65 N.E.2d 537, 319 Mass. 273. 

Md.—Huff v. Board of Zoning Ap¬ 
peals of Baltimore County, 133 A. 
2d 83, 214 Md. 48. 

N.J.—Antonelli Const. v. Milstead, 
112 A.2d 608, 34 N.J.Super. 449— 
Phillips V. City of Paterson, 66 
A.2d 65, 3 N.J.Super. 281. 

N.T.—Aloe V. Dassler, 106 N.T.S.2d 
24, 278 App.Div. 976, afflrmed 105 
N.B.2d 104, 303 N.T. 878—Mlrschel 
V. Weissenberger, 100 N.T.S.2d 462, 
277 App.Dlv. 1039—Romig v. Weld, 
95 N.T.S,2d 671, 276 App.Div. 614 
—^Little V. Toung, 82 N.T.S.2d 909, 
27 App.DlY. 1033, aihrmed 85 N.T. 



§§ 26-27 ZONING 

therein;®® and a failure to provide adequate stand- 
ards will make an ordinance invalid.®! The applica- 
tion of the regulation may not be left to the arbi- 
trary will of goveming authorities but an ordi¬ 
nance may be valid even though it confers a cer- 
tain discretion provided that discretion is sufficiently 
limited by rules and standards to protect the people 
against any arbitrary or unreasonable exercise of 
power.®3 Furthermore, a person may be clothed 
with authority to determine when those standards 
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are complied with.®* 

§ 27. Due Process 

Zoning laws and regulations, In order to be valid» 
muet meet the constitutional demande of due process; 
and, generally speaking, they meet these demande if they 
bear a substantiai relatlon to publlc Health, safety, morais» 
or general weifare, and are not arbitrary or unreasonable* 

Zoning laws and regulations, in order to be valid» 
must meet the constitutional demands of due proc¬ 
ess.®® Generally speaking, these demands are met 


S.2d 41, 274 App.Dlv. 1005, reargru- 
ment and appeal denied 86 N.Y.S.2d 
288, 274 App.Div. 1065, motion de¬ 
nied 86 N.E.2d 61, 298 K.T. 918, 
afflrmed 87 N.E.2d 74, 299 N.Y. 
699. 

Application of Dengelea, 148 N*. 
Y.S.2d 92, 1 Mlsc.2d 692, reversed 
on other grounds 160 N’.Y.S.2d 83, 
8 App.Div.2d 758—^Roosevelt Fleld 
v. Town of North Hempstead, 95 
N.Y.S.2d 126, 197 Misc. 621, motion 
denied 97 N.Y.S.2d 375, reversed on 
other grrounds 98 N.Y.S.2d 350, 277 
App.Div. 889—^Maxwell v. Klaess, 
82 N.Y.S.2d 588, 192 Mlsc. 939, ap¬ 
peal dismlssed Slclllano v. Klaess. 

84 N.Y.S.2d 922, Maxwell v. Klaess, 

85 N.Y.S.2d 380, 274 App.Div. 943, 
and Goddard v. Klaess, 35 N.Y.S.2d 
331. 

Gilchrest Eealty Corp. v. Vlllage 
of Great Neck Plaza, 86 N.Y.S.2d 
224, reversed on other grrounds 90 
N.Y.S,2d 740, 276 App.Div. 962, af- 
firmed 90 N.E.2d 486, 800 N.Y, 619. 
Pa.—Appeal of 0’Hara, 131 A.2d 587, 
389 Pa. 35—^Taylor v. Moore, 164 A. 
799, 808 Pa. 469. 

Tex.—Young v. City of Abllene, Clv. 
App., 195 S.W.2d 838, refused no 
reverslble error. 

Va.—Corpiis Jtixls Seoanflnm, clted In 
Ours Propertles, Inc. v. Ley, 96 S.E. 
2d 754, 757, 198 Vfiu 848. 

Wis.—Corpus Jnzls Secundum qnoted 
In Town of Hobart v. Colller, 87 N, 
W.2d 868, 871, 8 Wls.2d 182—Smith 
V. City of Brookfleld, 74 N.W.2d 
770, 272 Wls. 1. 

Valldity, as dependlngr on definite 
standards, of provlsions: 
Granting, refusing, or revoking 
permits see Infra S 65. 

Granting varlances and exceptione 
see infra S 66. 

Aooesslbility to pnbllo 
Standards must be reasonable, 
ciear, and understandable, and should 
be accessible to the publlc by enact- 
ment Into law like any other ordl- 
nanca 

N.Y.—Llttle V. Young, 82 N.Y.S.2d 
909, afflrmed 85 N.Y.S.2d 41, 274 
App.Div. 1006, reargument and ap¬ 
peal denied 86 N.Y.S.2d 288, 274 
App.Div. 1065, motion denied 85 N. 
E.2d 61, 298 N.Y. 918, afflrmed 87 
N.B.2d 74, 299 N.Y. 699. 
ea Ala—^Pentecostal Hollness 


Church of Montgomery r. Dunn, 
27 So.2d 561, 248 Ala. 314. 

La.—^M cCauley v. Albert E. Brlede & 
Son, 90 So.2d 78. 231 La 36. 

Mo.—^Palrmont Inv. Co. v. Woermann, 
210 S.W.2d 26, 357 Mo. 625. 

Pa—^Appeal of 0’Hara 131 A.2d 587, 
889 Pa 35. 

Wls.—Corpus gtizls Secundam auoted 
In Town of Hobart v. Collier, 87 N. 
W.2d 868, 871, 3 Wis.2d 182. 

61. Colo.—General Outdoor Adver- 
tising Co. V. Goodman, 262 P.2d 261, 
128 Colo. 344. 

Conn.—^Du Pont v. LlQuor Control 
Commlsslon, 71 A.2d 84, 186 Conn. 
286. 

Pia—City of Eau Gallie v. Holland, 
98 So.2d 786. 

Kan.—^Hudson Propertles, Inc, v. City 
of Westwood. 810 P.2d 986, 181 
Kan. 820. 

Mich.—Oslus V. City of St Clair 
Shores, 76 N.W.2d 26, 844 Mich. 
693. 

Mo.—^Palrmont Inv. Co. v. Woermann, 
210 S.W.2d 26, 357 Mo. 625. 

N.Y.—Romlg V. Weld, 96 N.Y.S.2d 
571, 276 App.Div. 614—Llttle v. 
Young, 85 N.Y.S.2d 41, 274 App. 
Dlv. 1005, reargument and appeal 
denied 86 N.Y.S.2d 288, 274 App. 
Dlv. 1065, motion denied 85 N.E. 
2d 61, 298 N.Y. 918, afflrmed 87 
N.B.2d 74, 299 N.Y. 699. 

Ohlo.—State ex rei. Selected Prop¬ 
ertles V, Gottfried, 127 N.E.2d 371, 
163 Ohlo St 469. 

Pa—Shen-Penn Production Co. v. 
Shenandoah Borough, Quar.Sess., 
44 Sch.Leg.Bec. 81. 

62. Ala—^Pentecostal Hollness 
Church of Montgomery y. Dunn, 27 
So.2d 661, 248 Ala 314. 

Fla—^North Bay Village v. Black- 
well, 88 So.2d 624—^Drexel v. City 
of Mlami Beach, 64 So.2d 817—City 
of West Palm Beach v. State ex 
reL Dulfey, 80 So.2d 491, 158 Fla 
863. 

lowa—Stoner McCray System v. City 
of Des Moines, 78 N.W.2d 843, 247 
lowa 1313. 

La—^McCauley v. Albert E. Brlede & 
Son, 90 So.2d 78, 231 La 36. 

Mich.—Oslus V. City of St. Clair 
Shores, 76 N.W.2d 26, 344 Mich. 
693. 

Mo.—^Fairmont Inv. Co. v. Woermann, 
210 S.W.2d 26, 357 Mo. 625. 
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Nev.—State ex rei. Davie v. Coleman,. 

224 P.2d 309, 67 Nev. 636. 

N.Y.—Llttle V. Young, 82 N.Y.S.2d 
909, afflrmed 85 N.Y.S.2d 41, 274 
App.Div. 1005, reargrument and ap¬ 
peal denied 86 N.Y.S.2d 288, 274 
App.Div. 1065, motion denied 85 N. 
B.2d 61, 298 N.Y. 918, afflrmed 87 
N.E.2d 74, 299 N.Y. 699. 

Ohlo.—State ex rei. Selected Proper- 
ties V. Gottfried, 127 N.E.2d 371* 
163 Ohlo St 469. 

State ex rei. Ohlo Oil Co. v. City 
of Deflanca 133 N.E.2d 392, 99 Ohlo 
App. 398. 

Pa—Appeal of 0*Hara, 131 A.2d 687, 
389 Pa 36. 

Wls.—Corpus JOris Soonndnm guoted 
lu Town of Hobart v. Collier, 87 N. 
W.2d 868, 871, 8 Wis.2d 182. 

Whlm or oapxioe 

Zoning ordinance leaving exactlons 
to whlm or caprlce of an administra¬ 
tive agency is void. 

Fla—City of West Palm Beach v. 
State ex rei. Dufiey, 30 So.2d 491* 
158 Fla 863. 

63. Md.—^Heath v. Mayor & City 
Council of Baltimora 58 A.2d 896* 
190 Md. 478. 

BPnitnum reg.uixements set up 
Zoning ordinance was not unconsti- 
tutional as grcmting an unlawful del- 
egation of legislatlve authority to 
the board of adjustment because 
granting unllmited discretion, in 
view of provision that in applying 
the ordinance, the board should be 
held to minimum reguirements for 
the promotion of health, safety, mor- 
als and general weifare of the town- 
ship. 

Pa—Appeal of 0’Hara, 131 A.2d 687* 
389 Pa 35. 

64. N.Y.—LltUe v. Young, 82 N.Y.S. 
2d 909, afflrmed 85 N.Y.S.2d 41, 274 
App.Div. 1006, reargument and ap¬ 
peal denied 86 N.Y.S.2d 288, 274 
App.Div. 1065, motion denied 85 
N.E.2d 61, 298 N.Y. 918, afflrmed; 
87 N.E.2d 74, 299 N.Y. 699. 

65. Ariz.—Wood v. Town of Avon- 
dale, 282 P.2d 963, 72 Ariz. 217. 

Fla—City of Mlami Beach v. Lach- 
man, 71 So.2d 148, appeal dismlssed 
Lachman v. City of Miaml Beach* 
75 S.Ct. 292, 348 U.S. 906, 99 L.Ed. 
711—Griffln v. Sharpe, 66 So.2d 751. 
Ky.—Hager v. LoulsvUle A Jeffer- 
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if such laws or regulations bear a substantial rda- i' fare, and are not arbitrary or tinreasonable.®® Con- 
tion to public health, safety, morals, or general wel- 1 versely, laws or regulations of this nature are un- 


son County Plannlngr & Zonins 
Commisslon, 261 S.W.2d 619. 

Hd.—City of Baltimore v. Cohn, 105 
A.2d 482, 204 Md. 523. 
lliss.—^Prederic v. Board of Sup*rs, 
Jackson County, 20 So.2d 92, 197 
Miss. 293, suggestion of error over- 
ruled 20 So.2d 671, 197 Miss. 293. 

U.J.—Grosso V. Board of Adjustment 
of Mlllburn Tp. In Bssex County, 
61 A.2d 167, 137 N.J.Law 630. 

IT.T.—Consolidated Edison Co. of N. 
T. V. Village of Brlarcliff Manor. 
144 N.T.S.2d 379, 208 Mlsc. 295. 

Wls.—State ex rei. Wisconsln Lu- 
theran High School Conference v. 
Sinar, 65 N.W.2d 43, 267 Wis. 91. 

•66. U.S.—^Village of Euclid, Ohio ▼. 
Ambler Real^^ Go., Ohio, 47 S.Ct. 
114, 272 U.S. 365, 71 L.Bd. 303, 64 
AX.R. 1016. 

Sinclair Refining Co. v. City of 
Chicago. C.A.I11., 178 P.2d 214— 
Dennis v. Village of Tonka Bay, C. 

C.A.Minn., 166 F.2d 672. 

Ala.—Leary v. Adams, 147 So. 391, 
226 Ala. 472. 

•Cal.—^Beverly Oil Co. v. City of Boa 
Angeles, 254 P.2d 865, 40 C.2d 552. 

People V. Johnson, 277 P.2d 46, 
129 C.A,2d 1—City of Los Angeles 

V. Gage. 274 P.2d 34, 127 aA.2d 
442—Bank of America Nat. Trust 
& Savings Ass’n v. Town of Ather- 
ton, 140 P.2d 678, 60 C,A.2d 268— 
City of Stockton v. Frisbie & Lat- 
ta, 270 P. 270, 93 C.A. 277—^Thille 
V. Board of Public Works of City 
of Los Angeles, 265 P. 294, 82 C.A- 
187. 

Colo.—Colby V. Board of Adjustment, 
255 P. 443, 81 Colo. 344. 

Conn. — Poneleit v. Dudas, 106 A.2d 

479, 141 Conn. 413—Gionfriddo v. 
Town of Windsor, 81 A,2d 266, 137 
Conn. 701—State v. Hillman, 147 
A. 294, 110 Conn. 92. 

Del.—^Papaioanu v. Commissioners of 
Rehoboth, 20 A.2d 447, 26 DeLCh. 
327. 

D.C.—Larrabee v. Bell, 10 F.2d 986, 
56 App.D.C. 121—Varela v. Bell, 10 
F.2d 989, 56 App.D.C. 124, certio¬ 
rari denied U. S. ex rei. Varela v. 
Bell, 46 S.Ct. 484, 271 U.S. 670, 70 
L.Ed. 1143. 

gFla.—City of Miaml Beach v. Ocean 
& Inland Co., 3 So.2d 364, 147 Fla. 

480. 

<5a.—Humthlett v. Reeves, 86 S.B.2d 
26, 211 Ga. 210—Reed v. Whlte, 63 
S.E.2d 697, 207 Ga. 623—Schofield 
V. Bishop, 16 S.E.2d 714, 192 Ga. 
732—Howden v. City of Savannah, 
169 S.B. 401, 172 Ga. 838. 

111.—^Deynzer v. City of Evanston, 
149 N.E. 790, 319 111. 226—City of 
Aurora v. Burns, 149 N.B. 784, 819 
IlL 84—Jacobson v. City of Evans¬ 
ton, 139 N.E.2d 205, 10 I11.2d 61. 


Drueck v. Peterson, 91 N.R2d 
124, 340 I11.APP. 164. 

La.—^Ransome v. Police Jury of Paj> 
ish of JefiCerson, 45 So.2d 601, 216 
La. 994—State ex rei. Manhein v. 
Harrison, 114 So. 159, 164 La. 664— 
State ex rei. Roberts v. City of 
New Orleans, 110 So. 201, 162 La. 
202—State ex rei. Giangrosso v. 
City of New Orleans, 106 So. 649, 
169 La. 1016—State ex reL Civello 

V. City of New Orelans, 97 So. 440, 
164 La. 271, 33 A.L.R. 260. 

Me.—Bolduc v. Pinkham, 88 A.2d 817, 
148 Me. 17. 

Md.—City of Baltimore v. Cohn, 106 
A.2d 482, 204 Md. 623. 

Mich.—^Portage Tp. v. FiUl Salvation 
Union, 29 N.W.2d 297, 818 Mich. 
693, appeal dismissed 68 S.Ct. 736, 
333 U.S. 861, 92 L.Ed. 1133, rehear- 
ing denied 68 S.Ct. 1336, 834 U.S. 
830, 92 L.Bd. 1757—People v. Scra- 
fano, 12 N.W.2d 326, 307 Mich. 665. 
Minn.—Alexander Co. v. City of 
Owatonna, 24 N.W.2d 244, 222 

Minn. 312—State v. Miller, 288 N. 

W. 713, 206 Minn. 346. 

Mo.—^Eellog V. Jolnt CouncU of Wom- 
en*a Auxlliaries Welfare Ass*n, 266 
S.W.2d 874—City of St. Louis v. 
Friedman, 216 S.W.2d 476, 358 Mo. 
681—Landau v. Levin, 213 S.W.2d 
483, 358 Mo. 77—City of Richmond 
Heights V. Richmond Heights Me- 
morial Post Benev. Ass*n, 213 S.W. 
2d 479, 858 Mo. 70—Wippler v. 
Hohn, 110 S.W.2d 409, 341 Mo. 780 
—State ex rei. Oliver Cadillac Co. 
V. Christopher, 298 S.W. 720, 817 
Mo. 1179, error dismissed Oliver 
Cadillac Co. v. Christopher, 49 S. 
Ct 17, 278 U.S. 662, 73 L.Ed. 669. 
Mont.—Freeman v. Board of Adjust¬ 
ment of City of Great Falis, 34 P. 
2d 584, 97 Mont. 342. 

Neb.—Dundee Realty Co. v. City of 
Omaha, 18 N.W.2d 634, 144 Neb. 
448—^Pettis V. Alpha Alpha Chap- 
ter of Phi Beta Pi, 213 N.W. 835, 
116 Neb. 626. 

Nev.—State ex rei. Davie v. Coleman, 
224 P.2d 809, 67 Nev. 636. 

N.J.—^DuUcon Concrete Products v. 
Borough of Cressklll, 64 A.2d 347, 1 
N.J. 609, 9 A.L.R.2d 678. 

Town of Montclair v. Bryan, 85 
A,2d 231, 16 N.J.Super. 636. 

Max v. Saul, 127 A, 785, 8 N.J. 
Misc. 780—Jannarone v. Board of 
Adjustment of Town of Nutley, 168 
A. 266, 9 N.J.Misc. 210. 

N.T.—^Presnell v. Teslie, 144 N.E.2d 
381, 3 N.T.2d 884, 165 N.T.S.2d 488 
—City of Tonkers v. Rentways, 
Inc., 109 N.B,2d 697, 304 N.T. 499— 
Arverne Bay Const. Co. v. Thatch- 
er, 16 N.E.2d 687, 278 N.T. 222. 

Franklin v. Incorporated Village 
of Floral Park, 63 N.T.S.2d 537, 
269 App.Dlv. 696, affirmed 62 N.B. 
2d 488, 294 N.T. 862. 
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Gignoux T. Village of Kings 
Point, Sup., 99 N.T.S.2d 280, 199 
Misc. 486—Fortieth St. & Park 
Ave. V. Walker, 234 N.T.S. 708, 133 
Misc. 907. 

Brous V. Smith, 109 N.Y.S.2d 289, 
afflrmed 106 N.E.2d 503, 304 N.T. 
164—Gedney Bstates v. City of 
White Plains, 99 N.T.S.2d 111— 
People V. Perkins, 8 N.Y.S.2d 868, 
reversed on other grounds 26 N.E. 
2d 278, 282 N.Y. 829. 

N.C.—Marren v. Gamble, 75 S.E.2d 
880, 237 N.C. 680—Appeal of Park¬ 
er, 197 S.B. 706, 214 N.C. 61. 

Ohio.—State ex rei. Jack v. Russell, 
123 N.E.2d 261, 162 Ohio St. 281— 
State y. Stegner, 166 N.E. 226, 120 
Ohio St. 418, 64 A.L.R. 916. 

Howell V. Cooper, 168 N.E. 767, 
83 Ohio App. 287—Cahn v. Guion, 
160 N.E. 868, 27 Ohio App. 141. 

State ex rei. Morris v. Osborn, 22 
Ohio N.P.,N.S., 649. 

Or.—^Berger v. City of Salem, 284 P. 
273, 131 Or. 674—^Kroner v. City 
of Portland, 240 P. 636, 116 Or. 141. 
Pa.—Appeal of Perrin, 156 A. 306, 
806 Pa. 42, 79 A.L.R. 912—Appeal 
of Goodman, 166 A. 309, 306 Pa. 55. 

R. I.—Sundlun v. Zoning Board of Re- 
vlew of City of Pawtucket, 146 A. 
451, 50 R.I. 108. 

S. D.—City of Blsmarck v. Hughes, 
208 N.W. 711, 63 S.D. 838. 

Tenn.—Spencer-Sturla Co. v. City of 
Memphis, 290 S.W. 608, 165 Tenn. 
70. 

Tex.—Eliis y. City of West Universl- 
ty Place, 175 S.W.2d 396, 141 Tex. 
608—^Lombardo y. City of Dallas, 
73 S.W.2d 475, 124 Tex. JL. 

Va.—^Fairfax County v. Parker, 44 S. 

E.2d 9, 186 Va. 675. 

W.Va.—State ex rei. Baer v. City of 
Beckley, 67 S.B.2d 263, 133 W.Va. 
459—Caxter y. City of Bluefield, 64 
S.B.2d 747, 132 W.Va. 881. 

Wis.—State y. Harper, 196 N.W. 461, 
182 Wis. 148, 33 A.L,R. 269. 

43 C.J. p 336 note 62. 

Conrts XLOt ooncexned with wlsdom 
It is not within judicial function 
for courts to pass on wisdom of zon¬ 
ing ordlnajices, and only judicial 
function is to determlne whether or- 
dinance is reasonably comprehensive 
in its application and has reasonable 
relation to preservatlon of public 
health, safety, and morals, and, 
where ordinance is so qualifled, its 
enforcement does not constitute tak- 
Ing of property wlthout compensa- 
tion or without due process of law. 
Ohio.—State ex reL Jack v. Russell, 
123 N.B.2d 261, 162 Ohio St 281. 

Due prooess not j u di c ial process 
Fact that municipal zoning ordi¬ 
nance provides for its administratlon 
by mlnisterial board does not deprive 
property owners of due process of 
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constitutional, either gcnerally or as applied to par- 
ticular property, if they bear no snbstantial relation 
to public healtii, safety, morals, or general welfare, 
or are arbitrary and unreasonable.®'^ 

A zoning ordinance enacted to promote merely 
private rights or private comfort, or to satisfy pure- 
ly aesthetic desires, is unconstitutional and viola- 
tive of due process;®* but the fact that considera- 
tions of an aesthetic nature entered into the reasons 
for the passage of an ordinance, which was other- 


wise valid as a rcasonable exercisc of the policc 
power, will not render it violative of due process.®® 

§ 28. Equal Protection of the Laws 

Zoning laws and ragulatlons must satisfy the requlre- 
ments of the constitutional guaranty of equal protection 
of the laws. 

Zoning laws and regulations must satisfy the re- 
quirements of the constitutional guaranly of equal 
protection of the laws.^® The constitutional guar- 


law, since due process does not neces- 
saxlly mean judlclal process. 

Mo.—^Bormann v. City of Rlchmond 
Heigrhts, App., 213 S.W.2d 249. 
XTnxestricted realty in adjolnlng 
Fact that realty in adjoining city 
opposite the area zoned Is unrestrict- 
ed will not render an otherwlse valid 
zoning restriction invalid as denying i 
due process. 

Tez,—Gullo V. City of West Universi- 
ty Place, CivA.pp., 214 S.W.2d 861, 
error dismissed. 

Emezsrenoy ordlnaiLoe relative to 
building restrictione pending investl- 
gation and enactment of permanent 
zoning ordinance was not invalid as 
depriving Citizen of property with- 
out due process of law. 

Ky.—^Fowler v. Obler, 7 S.W.2d 219, 
224 Ky. 742. 

67. XJ.S.—State of Washington ex 
rei. Seattle Title Trust Co. v. Ro- 
berge, Wash., 49 S.Ct 50, 278 U.S. 
116, 73 L.Ed, 210, 86 A,L.R. 664— 
Nectow V. City of Cambrldge, 
Mass., 48 S.Ct. 447, 277 U.S. 183, 
72 L.Ed. 842. 

Women^s Kansas City St An- 
drew Soc. v. Kansas City, C.CXA. 
Mo., 68 F.2d 693. 

Knickerbocker Ice Co. v. Sprague, 
D.C.N.T., 4 P.Supp. 499. 

—^Pentecostal Holiness Church of 
Montgomery v. Dunn, 27 So.2d 661, 
248 Ala. 314. 

Cal.—Bank of America Nat Trust 
& Savlngs Ass’n v. Town of Ather- 
ton, 140 P.2d 678, 60 CJ^.2d 268. 
Conn.—Glonfrlddo v. Town of Wlnd- 
sor, 81 A2d 266, 137 Conn. 701. 
Del.—In re Ceresini, 189 A. 443, 8 W. 
W.Harr. 184. 

OorpaB Jtiris Secandum olted. in 
Papaioanu v. Commissioners of 
Rehoboth, 20 A.2d 447, 450, 26 Del. 
Ch. 327. 

D.C.—^Prentlss v. American Universi- 
ty, 214 F,2d 282, 94 U.S.App.D.a 
204, certiorari denled Wrather v. 
American Unlversity, 75 S.Ct 217, 
848 U.S. 898, 99 L.Ed. 705. 

Fla.—City of Miaml Beach v. Lach- 
man, 71 So.2d 148, appeal dismissed 
l ,acbmfl.n V. City of Miaml Beach, 
75 S.Ct. 292, 348 U.S. 906, 99 L.Ed. 
711—Stengel v. Crandon, 23 So.2d 
835, 166 Fla. 692, 161 A.L.R. 1228. 
lU.—Exchange Nat Bank of Chicago 


V. Gook County, 129 N.E.2d 1, 6 111. i 
2d 419—^Petropoulos v. City of Chi-! 
cago, 126 N.E.2d 622, 6 I11.2d 270— 
Anderman v. City of Chicago, 40 N. 
E.2d 61, 379 IlL 236—People ex rei. 
Kirby v. City of Rockford, 2 N.E. 
2d 842. 363 111. 681—Spies v. Board 
of Appeals, 169 N.E. 220, 337 UL 
607. 

Illinois Life Ins. Co. v. City of 
Chicago, 244 IllA^pp. 185. 

lowa.—G-ranger v. Board of Adjust- 
ment of City of Des Molnes, 44 N. 

W. 2d 399, 241 lowa 1356. 

Mlss.—Jones v. City of Hattiesburg, 
42 So.2d 717, 207 Miss. 491. 

Mo.—State ex reL Better Bullt Home 
& Mortgage Co. v. McKelvey, 266 
S.W. 495, 801 Mo. 180—City of St 
Louis V. Evraifl, 256 S.W. 489, 301 
Mo. 231—State ex reL Penrose Inv. 
Co. V. McKelvey, 266 S.W. 474, 301 
Mo. 1. 

Mont—Freeman v. Board of Adjust- 
ment of City of Great Falis, 84 P. 
2d 634, 97 Mont 342. 

N.J.—Schmidt v. Board of Adjust- 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Marle’s Launderette v. City of 
Newark, 113 A.2d 190, 86 N.J.Super. 
94. 

Rice V. City of Newark, 40 A2d 
661, 132 N.J.Liaw 387—Ignaciunas 
V. Rlsley, 121 A 783, 98 N.J.Liaw 
712, affirmed Ignaciunas v. Town of 
Nutley, 125 A 121, 99 N,J.L.aw 
389. 

N.t.—Presnell v. Deslie, 166 N.T.S. 
2d 488, 3 N.Y.2d 884, 144 N.E.2d 381. 

Venion Park Realty v. City of 
Mount Vemon, 125 N.T.S.2d 112, 
282 App.Div. 890, appeal denied 
126 N.Y.S.2d 200, 282 App.Div. 958, 
and in which appeal is denied 117 
N.E,2d 919, 806 N.Y. 746, afflrmed 
121 N.E.2d 617, 307 N.Y. 493. 

Plymouth Builders, Inc. v. Vil- 
lage of Lindenhurst 117 N.Y.S.2d 
583, afflrmed 134 N.Y.S.2d 226, 284 
App.Div. 895—Delaware, D. & W. 
R. Co. V. City of Fulton, 114 N. 
Y.S.2d 481, afflrmed 121 N.Y.S.2d 
582, 281 App.Div. 1005. 

Ohio.—^Kessler v. Smith, 142 NJB3.2d 
231, 104 Ohio App. 218, appeal dis¬ 
missed Smith V. Village of Glen- 
wUlow, 146 N.B.2d 308, 167 Ohio St 
91—Mehl V. Stegner, 176 N.H. 712. 
88 Ohio App. 416. 
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Loesch Allotment Co. v. Village 
of Newburgh Heights, Com.Pl., 100 
N.E.2d 643. 

Pa.—Taylor v. Moore, 164 A 799, 303 
Pa. 469. 

R.L—Sundlun v. Zoning Board of 
Review of City of Pawtucket, 145 
A 461, 60 R.I. 108—City of Provi- 
dence v. Stephens, 133 A 614, 47 
B.I. 887. 

Tex.—Simms v. City of Sherman, 
CivApp., 181 S.W.2d 100, afflrmed 
183 S.W.2d 416, 143 Tex. 116—City 
of Texarkana v. Mabry, CivApp., 
94 S.W.2d 871, error dismissed. 

Wash.—^Manos v. City of Seattle, 24 
P.2d 91,173 Wash. 662. 

W.Va.—Carter v. City of Bluefield, 
54 S.E.2d 747, 132 W.Va. 881. 

Wis.—State ex reL Scandrett v. Nel- 
son, 3 N.W.2d 765, 240 Wis. 438. 

68. U.S.—Women*s Kansas City St 
Andrew Soc. v. Kansas City, Mo., 
aCA.Mo., 58 F.2d 693. 

Colo.—Willlson V. Cooke, 180 P. 828, 
64 Colo. 320. 

Del.—^Papaioanu v. Commissioners of 
Rehoboth, 20 A2d 447, 26 DeLCh. 
327. 

Ohio.—City of Youngstown v. Kahn 
Bros. Bldg. Co., 148 N.E. 842, 112 
Ohio St 654, 43 AL.R. 662. 

Tex.—City of Texarkana v. Mabry, 
Civ.App., 94 S.W.2d 871, error dis¬ 
missed. 

Aesthetic consideratione as affecting 
validity of exerclse of power gen- 
erally see infra $36. 

68. U.S.—Welch v. Swasey, Mass., 29 

S. Ct 667, 214 U.S. 91, 53 L.Ed. 923. 

Me.—Inhabltants of York Harbor 

Village Corporation v. Libby, 140 
A 882. 126 Me. 637. 

70. Fla.—Griffln v. Sharpe, Fla., 65 
So.2d 751. 

IU.—^Exchange Nat Bank of Chicago 
V. Cook County, 129 N.E.2d 1, 6 
nL2d 419. 

N.J.—Schmidt v. Board of Adjust- 
ment of City of Newark, 88 A2d 
607, 9 N.J. 406. 

N.Y.—Consolidated Edison Co. of N. 

T. V. Village of Briarcllff Manor, 
144 N.Y.S.2d 379, 208 Misc. 295. 
Paeti in eadstence at date of pas- 

sage of the zoning law have been 

held in the clrcumstances of the case 

before the court to be the only ma- 

terial factors for consideratlon in de- 
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anty requires that the law or regulation rest on 
some rational basis of classification,'^! and bars arbi- 
trary discrimination between persons or property 
similarly circumstanced.^2 Qassification is consist¬ 
ent with this principle if it is reasonably based on 
the public policy to be served*^® It is not neces- 
sarily fatal that the dassification be wanting in 
purely theoretical or scieatific unifonnity or mathe- 
xnatical nicety or that there be some inequality in 
practice.^^ 

In accordance with these principies zoning laws 
and regulations have, in many cases, been held not 
to deny equal protection of the laws.^5 ^ zoning 
law or regulation is offensive to the guaranty of 
equal protection, however, where it restricts the 
classes of persons who may occupy residential prop¬ 
erty which conforms to ali requirements,76 or where 
the areas within the terms of the zoning law are not 


dearly and certainly defined,^^ or where it allows 
the granting or refusing of permits without the 
guidance of any Standard,or delegates power to 
control erection, alteration, or use of particular 
kinds of buildings, or maintenance of particular 
businesses, to private dtizens.^^ 

§ 29. Taking of Property without Compen- 
sation 

Bullding or zonfng laws and regulations must meet 
the demands of the constitutionai prohibition against 
the taking of private property for public use without Just 
compensation, and restrictions which are arbitrary or 
unreasonable or lackinxi In any substantiai reiatlon to the 
public heaith, safety, morais, or general weifare come 
within the constitutional inhibition. 

Building or zoning laws and regulations must meet 
the demands of the constitutional prohibition against 
the taking of private property for public use with¬ 
out just compensation,*® and restrictions which are 


termining whether the law operates 

to deny eciual protection. 

U.S.—^Dennls v. Vlllage of Tonka 
Bay, D.C.Minn., 64 F.Supp. 214, af- 
flrmed, aC.A., 166 F.2d 672. 

71. Mo.—Flora Realty & Inv. Co. v. 
City of Ladue, 246 S.W.2d 771, 362 
Mo. 1025, appeal dismissed 73 S.Ct. 
41, 344 U.S. 802, 97 L.Bd. 626. 

72. ILI.—^Exchange Nat Bank of 
Chicago V. Cook County, 129 N.E.2d 
1, 6 nL2d 419—Petropoulos v. City 
of Chicago, 126 N.E.2d 622, 5 IlL2d 
409—^Ronda Realty Corp. v. Law- 
ton, 111 N.E.2d 310, 414 IIL 313. 

Mo.—^Plora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771. 362 Mo. 
1026, appeal dismissed 73 S.Ct 41, 
844 U.S. 802, 97 L.Ed. 626. 

N.J.—^Delawanna Iron & Metal Co. v. 
Albrecht 88 A.2d 616, 9 N.J. 424— 
Schmidt v. Board of Adjustment of 
City of Newark, 88 A.2d 607. 9 N.J. 
405. 

Mari6’s Launderette v. City of 
Newark, 113 A.2d 190, 36 N.J.Su- 
per. 94—Jones v. Zoning Bd. of 
Adjustment of Long Beach Tp., 108 
A.2d 498, 32 N.J.Super. 397. 

N.T.—^Freeman v. City of Tonkers, 
129 N.Y.S.2d 708, 205 Misc. 947. 

W.Va.—Carter v. City of Bluefleld, 
54 S.E.2d 747, 132 W.Va. 881. 

Wls.—^Katt V. Village of Sturtevant 
70 N.W.2d 188, 269 Wis. 638. 

73. N.J.—Schmidt v. Board of Ad¬ 
justment of City of Newark, 88 A. 
2d 607, 9 N.J. 405. 

74. N.J.—Schmidt V. Board of Ad¬ 
justment of City of Newark, su¬ 
pra. 

75. U.S.—^Dennis v. Village of Tonka 
Bay, C.aA.Minn., 166 P.2d 672— 
Texas Co. v. City of Tampa, C.C.A. 
Fla., 100 F.2d 347—American Wood 
Products Co. V. City of Minneapo- 
iis, C.aA.Minn., 85 F.2d 657—De 


Lano V. City of Tulsa, C.C.A.OkL, 
26 F.2d 640, certiorari denied Dela- 
no V. City of Tulsa, 49 S.Ct 179, 
278 U.S. 654, 78 Li.Ed. 564. 

Cal.—Otis V. City of Los Angeles, 126 
P.2d 954, 52 C.A.2d 605. 

Ga.—Orr v. Hapeville Realty Co., 94 

S. E.2d 682, 212 Ga. 649—^Morgan 
V. Thomas, 63 S.E.2d 659, 207 Ga. 
660. 

111.—City of Chicago v. Sachs, 115 
N.E.2d 762, 1 I11.2d 342—City of 
Aurora v. Bums, 149 N.E. 784, 319 
111. 84. 

Drueck v. Peterson, 91 N.E.2d 
124, 340 ULApp. 164. 

Ind.—Keeling v. Bocurd of Zoning Ap- 
peals of City of Indianapolis, 69 
N.E.2d 613, 177 Ind.App. 314. 

Kjbjl —Ware v. City of Wichita, 214 
P. 99, 113 Ean. 153. 

—State ex rei. Giangrosso v. City 
of New Orleans, 106 So. 549, 159 
La. 1016. 

Me.—^Inhabitants of York Harhor 
Village Corporation v. Libby, 140 
A. 882, 126 Me. 537. 

Mass.—^Town of Lexington v. Gov- 
enar, 3 N.E.2d 19, 295 Mass. 31. 
Mont.—^EYeeman v. Board of Adjust¬ 
ment of City of Great Falis, 34 
P.2d 534, 97 Mont 842. 

Neb.—^Dundee Realty Co. v. City of 
Omaha, 13 N.W.2d 634, 144 Neb. 
448. 

N.J.—^Yanow v. Seven Oaks Park, 
Inc., 94 A.2d 482, 11 N.J. 341, 36 A. 
L.R.2d 639. 

Greenway Homes v. Borough of 
River Edge, 60 A2d 811, 137 N.J. 
Law 453—^Repp v. Shahadi, 38 A 
2d 284, 132 N.J.Law 24. 

Jannarone v. Board of Adjust¬ 
ment of Town of Nutley, 153 A 
256, 9 N.J.Misc. 210. 

N.Y.—Brous v. Smith, 109 N.Y.S.2d 
289, affirmed 106 N.E.2d 503, 304 N. 

T. 164. 


Okl.—In re Dawson, 277 P. 226, 186 
Okl. 113. 

Or.—^Eroner v. City of Portland, 240 
P. 536, 116 Or. 141. 

Pa.—^Application for Certiflcate of 
Occupancy 500 Paxinosa Avenue, 
Easton, 66 A.2d 225, 362 Pa. 116. 

Jordan v. Township of Lower 
Merion, 34 Pa.Dist & Co. 551, 55 
Montg.Co. 20. 

R.I.—City of Providence v. Stephens, 
188 A. 614, 47 R.I. 387. 

Tex.—^Faulk v. Buena Vista Burial 
Park Ass’n, Civ.App., 152 S.W.2d 
891—Connor v. City of University 
Park, ClvApp., 142 S.W.2d 706, er¬ 
ror refused—McEachem v. Town 
of Hlghland Park, CivApp., 34 S. 
W,2d 676, afflrmed 73 S.W.2d 487, 
124 Tex. 36. 

Ex parte Hobbs, 157 S.W.2d 397, 
143 Tex.Cr. 100. 

Wls.—State ex reL Wisconsin Lu- 
theran High School Conference v. 
Sinar, 65 N.W.2d 43, 267 Wis. 91— 
Bouchard v. Zetley, 220 N.W. 209, 
196 Wls. 635. 

78. U.S.—Women’8 Eansas City St 
Andrew Soc. v. Eansas City, Mo., 
C.CJLMO., 58 F.2d 693. 

Mlnn.—State v. Northwestern Pre- 
paratory School, 37 N.W.2d 370, 22S 
Minn. 863. 

77. Ohlo.—Village of Westlake v. 
Elrick, App., 83 N.E.2d 646. 

78- La—^Bultman Mortuary Service 
V. City of New Orleans, 140 So. 
503, 174 La 860. 

Pa—^Taylor v. Moore, 164 A 799, 303 
Pa 469. 

Wis.—State ex rei. Scandrett v. Nel» 
son, 3 N.W.2d 765, 240 Wis. 438. 

79. S.C—WiUis V. Town of Wood- 
rulf, 20 S.E.2d 699, 200 S.C. 266. 

80. Ga—City of Thomson v. Davls, 
88 S.E.2d 800, 92 GaApp. 216. 
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arbitrary or tinreasonable or lacking in any substan- 
tial relation to thc public Health, safety, morals, or 
general welfare come within the constitutional in- 


hibition,8i as wherc a regulation permanently so 
restricts the use of property that it cannot be used 
for any reasonable purpose.^^ 


m.—^Petropouloa r. City of Chicago, 
126 N‘.E3.2d 622, 6 I11.2d 270—Qullicl 
V. Village of Mount Prospect, 78 N. 
E.2d 240, 399 111. 418. 

BZy.—^Hager v. Louisville & JefCerson 
County Planning & Zoning Com- 
mission, 261 S.W.2d 619. 

Neb.—City of Scottsbluff v. Winters 
Creek Canal Co., 53 N.W.2d 543, 
156 Neb. 723. 

N.J.—Grosso V. Boaxd of Adjustment 
of Mlllburn Tp. in Essex County, 
61 A.2d 167, 137 N.J.Law 630. 

N.T. —^King V. Incorporated Village 
of Ocean Beach, 136 ir.Y.S.2d 690, 
207 Misc. 100, afflrmed 143 N.T.S.2d 
637, 286 App.Div. 850—Hoer Const. 
Corp. V. City of New Rochelle, 136 
N.Y.S.2d 414, 207 Misc. 46—Mllano 
V. Town of Patterson, 93 N.Y.S.2d 
419, 197 Misc, 467. 

Hyde v. Incorporated Village of 
Baxter Estates, 140 N.Y.S.2d 890, 
afflrmed 156 N.Y.S.2d 378, 2 A.D.2d 
889—Fleetwood Manor, Ina v. Vil¬ 
lage of Huntington Bay, 115 N.Y.S. 
2d 615. 

R.I.—^Holgate v. Zoning Bd. of Re- 
vlew of City of Pawtucket, 60 A.2d 
732, 74 R.I. 338, 

Tex.—City of Corpus Christi v. Allen, 
264 S.W.2d 759, 152 Tex. 187. 

Stroag pnblio daslre to improve 
public oonditloBji cannot excuse re- 
striction in town zoning ordinance 
which amounts to a taking rather 
than a regulation. 

N.Y.—Huntley Estates, Ina ▼, Town 
of Eastchester, 121 N.Y.S.2d 504, 
modifled on other grounds 181 N. 
Y.S.2d 678, 283 AppJDlv. 1090. 

81. Fla,—Ex parte Wiae, 192 So. 
872, 141 Fla. 222. 

Qa.—Glynn County Com’rs Cate, 
187 S.E. 686, 188 Ga. 111. 

IlL—^Prlngle v. City of Chlcago, 89 
N.E.2d 865, 404 111. 473—Schnelder 
V. Board of Appeals of City of Ot- 
tawa, 84 NJB3.2d 428, 402 IlL 536— 
Quilici V. Village of Mount Pros- 
pect, 78 N.E.2d 240, 899 HI. 418— 
People ex reL Kirhy v. City of 
Rockford, 2 N.E.2d 842, 863 111. 531 
—Tews V. Woolhlser, 185 NJB. 827, 
352 111. 212—^Forbes v. Hubbard, 
180 N.E. 767, 348 IlL 166. 

Klever Shampay Karpet Eleaners 
V. City of Chicago, 238 niJLpp. 291. 
Mo.—State ex rei. Better Built Home 
& Mortgage Co. v. Davis, 259 S.W. 
80, 802 Mo. 307—State ex reL Bet¬ 
ter Built Home & Mortgage Co. 
V, McKelvey, 256 S.W. 495, 801 Mo. 
180—City of St. Louis v. Evrailf, 
256 S.W. 489, 301 Mo. 281—State 
ex reL Penrose Inv. Co. v. McEel- 
vey, 266 S.W. 474, 801 Mo. 1. 

N.J.—^Heller v. Village of South 
Orange, 130 A. 534, 8 N.J.Mlsa 
1076. 


N.Y.—^Hyde y. Incorporated Village 
of Baxter Estates, 140 N.Y.S.2d 
890, afflrmed 156 N.Y.S.2d 378, 2 A. 
D.2d 889. 

Ohlo.—City of Youngstown v. Kahn 
Bros. Bldg. Co., 148 N.E. 842, 112 
Ohlo St. 654, 43 A.L.R. 662. 

Pa.—^In re White, 85 Pa.Super. 602, 
afflrmed 134 A. 409, 287 Pa. 259, 
53 A.L.R. 1216. 

Appeal of Garbev, Ina from Bd. 
of Adjustment, Com.PL, 42 DeLCo. 
399, afflrmed 122 A.2d 682, 385 Pa. 
328. 

Wash.—State v. MacDuff, 297 P. 738, 
161 Wash. 600, followed in 297 
P. 738, 161 Wash. 708. 

Wis.—Piper v. Ekern, 194 N.W. 159, 
180 Wis. 586, 34 A.L.R 82. 

20 C.J. p 523 note 57. 

Taktng for aesthetio puzpose 
Where an aesthetic purpose, rather 
t h a n the public health or safety, was 
sought to be served, the regulation 
constitutes a taking without compen- 
satlon. 

N.J.—Levy V. Mravlag, 116 A. 860, 96 
N.J.Law 867—^Romar Realty Co. v. 
Board of Com*rs of Borough of 
Haddonfleld, 114 A. 248, 96 N.J. 
Law 117. 

Setbaok ordinaaoe 

N.X—Michel V. Village of South 
Orange, 132 A. 337, 4 N.J.Mlsc. 802. 

Valld scOLeone inyalidly appUed 

(1) “The general scheme of a zon¬ 
ing ordinance may be yalld, yet, as 
applied to a partlcular property with¬ 
in the area zoned, such facts may ex- 
ist that if the terms of the ordinance 
are enforced it would resuit in an 
arbitrary and unreasonable injury to 
the owner of the property or the con- 
flscation thereof. In that situation, 
as applied to such designated real es- 
tate, the ordinance is vold.” 

IlL—^People ex rei. Blirby v. City of 
Rockford, 2 N.E.2d 842, 845, 863 
IlL 631. 

(2) *Tf the appllcation of a zon¬ 
ing ordinance has the effect of com- 
pletely deprivlng an owner of the 
beneflclal use of his property, it 
would become the duty of the zon¬ 
ing board to relax its restrictions 
so as to prevent conftscation of com- 
plalnants lands without compensa- 
tion, otherwlse the ordinance would 
be held bad." 

Fla.—State ex rei. Hauck Investment 
Corporation v. City of Jacksonvilla 
138 So. 117, 101 Fla. 1247—State ex 
rei. Strepper Realty Corporation v. 
City of Jacksonvllle, 133 So. 117, 
101 Fla, 1247—State ex rei. Taylor 
V. City of Jacksonville, 133 So. 114, 
101 Fla. 1241. 

Prohlbition of storea 

N.J.—^Ignaciunas y. Rlsley, 121 A. 
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783, 98 N.J.Law 712, afflrmed Igna- 
ciunas v. Town of Nutley, 125 A. 
121, 99 N.J.Law 389. 

Eaton V. Village of South 
Orange, 130 A. 362, 3 N.J.Misc. 956. 

Frohlbltlon of taking of deposits 
firom land 

N.Y.—^People y. Linabury, 209 N.Y. 
S. 126. 

Establishment of buUdlng lines 

(1) “The weight of authority 

seems to be that building lines can¬ 
not be justifled under the police 
power . . . but must be ac- 

compUshed by the exercise of the 
right of eminent domain with com- 
pensation.” 

Me.—^In re Opinion of the Justices, 
128 A. 181, 185, 124 Me. 501. 

(2) “A building line under . . 

[statute] constitutes an encum- 
brance upon land in the nature of 
an equltable easement for the bene¬ 
fit of the public; it is a taking of 
private property by eminent domain 
for Public use and the procedure 
prescribed for such taking must be 
followed."* 

Mass.—Grove Hali Sav. Bank v. 
Town of Dedham, 187 N.E. 182, 183, 
284 Mass. 92. 

(8) An order of Street commlssion- 
ers establishing building lines on a 
Street was in the city of Boston, held 
to operate, and intended to operate, 
as a taking of private property for 
public use under the power of emi¬ 
nent domain. 

Mass.—Curtis v. City of Boston, 142 
NJB3. 96, 247 Mass. 417. 

(4) Town proceedlng under special 
act provldlng for establishment of 
building Unes and assessment of ben- 
eflts and damages, was exercising 
right of eminent domain, not police 
power. 

Conn.—Bissell v. Town of Bethel, 155 
A. 282, 118 Conn. 323. 

82. Ga.—City of Thomson v. Davis, 
88 S.E.2d 300, 92 Ga.App. 216. 
m. —Tews y. Woolhlser, 186 N.E. 827, 
852 IlL 212. 

Md.—Grant v. Mayor and City Coun- 
cil of Baltimore, 129 A.2d 363, 212 
Md. 301—Walker v. Board of Coun- 
ty Com'rs of Talbot County, 116 A. 
2d 393, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 350 U.S. 902, 100 L.Ed. 
792—City of Baltimore v. Cohn, 105 
A.2d 482, 204 Md. 523. 

Neb.—City of Scottsbluff v. Winters 
Creek Canal Co., 58 N.W.2d 643, 166 
Neb. 723. 

N.Y.—^Roer Const. Corp. v. City of 
New Rochelle, 136 N.Y.S.2d 414, 207 
Misa 46. 

W.Va.—Carter v. City of Bluefield, 54 
S.E.2d 747, 132 W.Va. 881. 
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The protectiori accorded by this constitutional 
prohibition is, however, qualified by the police pow- 
er, and reasonable restrictions, bearing a substantial 
relation to the public health, safety, morals, or gen- 
eral welfare, imposed in the exercise of the police 
power, do not fall within the constitutional ban.®3 
Where premises located in a certain zone can be 
used for a certain purpose if permission is obtained 
therefor, the validity of the regulation may not be 
challenged on the theory that there is a prohibition 
against using the property for that purpose, thus 
constituting a taking of property without compensa- 


tion.^^ 

§ 30. Comprehensive, Well-Considered Plan 

Zoning regulatlons shouid be in accordance with aome 
well-considered and comprehensive plan, but the extent 
to which it is necessary to zone the entire municipai 
boundaries depends on circumstances and on the consti- 
tutlonai or statutory provisions conferring the zoning 
power. 

In order to achieve specified statutory purposes, 
it is usually required that zoning regulations be in 
accordance with some well-considered85 and com¬ 
prehensi ve^® plan; and such regulations must adopt 


83. U.S.—^Armstronff v. Goyco, C.C. 
A.Puerto Rico, 29 F.2d 900—^Amer¬ 
ican Wood Products Co. v. City of 
Minneapolis, D.C.Minn., 21 F.2d 440, 
afflrmed, C.C.A., 35 F.2d 667. 

D.C.—Varela v. Bell, 10 F.2d 989, 56 
App.D.O. 124, certiorari denied U. 
S. ex rei. Varela v. Bell, 46 S.Ct. 
484, 271 U.S. 670, 70 L.Ed. 1143— 
Ltarrabee v. Bell, 10 F.2d 986, 56 
App.D.C. 121, certiorari denied U. 
S. ex rei. Varela v. Bell. 46 S.Ct. 
484. 271 U.S. 670, 70 L.Ed. 1143. 
Fla.—State ex rei. Taylor v. City of 
Jacksonville, 133 So. 114, 101 Fla. 
1241. 

IU.—^Trust Co. of Chlcago v. City of 
Chicago, 96 N.E.2d 499, 408 111. 91 
—People ex rei. Kirby v. City of 
Rockford, 2 N.E.2d 842, 363 111. 
631—^Tews V. Woolhiser, 186 N.B. 
827, 362 111. 212—Forbes v. Hub- 
bard, 180 N.R 767, 348 111. 166— 
Deynzer v, City of Evanston, 149 
N.E. 790, 819 111. 226. 
lowa.—City of Des Moines v. Man¬ 
hattan Oil Co., 184 N.W. 823, 193 
lowa 1096, 28 A,L.R. 1322. 

Kan.—Ware v. City of Wichita, 214 
P. 99, 113 Kan. 153. 

La.—State ex rei. Dema Realty Co. v. 
Jacoby, 123 So. 314, 168 La. 762— 
State ex rei. Roberts v, City of 
New Orleans, 110 So. 201, 162 La. 
202—State ex rei. Civello v. City 
of New Orleans, 97 So. 440, 154 
La. 271, 33 A.L.R. 260. 

Masa.—Slack v. Building Inspector 
of Town of Wellesley, 160 N.B. 
285, 262 Mass. 404. 

Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Mlnn. 206. 

Mo.—City of St. Louis v. Friedman, 
216 S.W.2d 476, 358 Mo. 681—State 
ex rei. Oliver Cadillac Co. v. Chris- 
topher, 298 S.W. 720, 317 Mo. 1179, 
error dismissed Oliver Cadillac Co. 
V. Christopher, 49 S.Ct. 17, 278 U. 
S. 662, 73 L.Bd. 669—City of St. 
Louis V. Nash, 260 S.W. 986. 
N.H.—Sundeen v. Rogers, 141 A. 142, 
83 N.H. 263, 67 A.L.R. 950. 

N.J.—Collins V. Board of Adjustment 
of Margate City, 69 A.2d 708, 3 N. 
J. 200. 

Rockaway Estates v. Rockaway 
Tp., 119 A.2d 461, 38 N.J.Super. 468 
—Guaclides t. Borough of Engle- 


wood Cliffs, 79 A.2d 435, 11 N.J. 
Super. 405. 

Visco V. City of Plainfleld, 67 A. 
2d 490, 136 N.J.Law 659. 

N.T.—^Huntley Estates, Inc. v. Town 
of Eastchester, 131 N.T.S.2d 678. 
283 App.Div. 1090. 

MacEwen v. City of New Ro- 
chelle, 267 N.T.S, 36, 149 Misc. 251. 

People V. Calvar Corp., 69 N.T. 
S.2d 272, affirmed 36 N.E.2d 644. 
286 N.T. 419, 136 A.L.R. 1376. 
Ohio.—State ex rei. Jack v. Russell, 
123 N.E.2d 261, 162 Ohio St. 281— 
Pritz V. Messer, 149 N.E. 80, 112 
Ohio St. 628. 

Harris v. State, 166 N.B. 166, 23 
Ohio App. 33. 

R. I.—Jenney Mfg. Co. v. Zoning 
Board of Review of Town of East 
Providence, 9 A.2d 705, 63 R.I. 477 
—Heffernan v. Zoning Board of Re- 
Tiew of City of Cranston, 144 A. 
674, 60 R.I. 26. 

S. C.—^Richards v, City of Columbia, 
88 S.E.2d 683, 227 S.U 538—James 
V. City of Greenville, 88 S.E.2d 661, 
227 S.C. 565. 

Utah.—Salt Lake City v. Western 
Foundry & Stove Repair Works, 
187 P. 829, 55 Utah 447. 

Wis.—State v. Harper, 196 N.W. 451, 
182 Wis. 148, 38 A,L.R. 269. 

20 C.J. p 523 note 56. 

BestrlctioxLS on rebnilfllng 
lowa.—City of Shenandoah v. Re- 
plogle, 199 N.W. 418, 198 lowa 
423. 

Sethaok ordinaace 

La.—Sampere v. City of New Or¬ 
leans, 117 So. 827, 166 La. 776, af¬ 
firmed 49 S.Ct. 262, 279 U.S. 812, 
73 L.Ed. 971. 

Minn.—State v. Houghton, 213 N.W. 
907, 171 Minn. 231. 

Ohio,-Harris v. State, 156 N.E. 166, 
23 Ohio App. 33. 

Pa.—Appeal of Kerr, 144 A. 81, 294 
Pa. 246. 

FoUoe power statute held appli- 
oable to ordinance, rather than em¬ 
inent domain statute. 

Mass.—Slack v. Building Inspector of 
Town of Wellesley, 160 N.E. 285, 
262 Mass. 404. 

84u N.T.—^People v. Calvar Corp., 69 
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N.T.S.2d 272, affirmed 36 N.E.2d 
644, 286 N.T. 419, 136 A.L.R. 1376. 

85. Ala.—Chapman v. City of Troy, 
4 So.2d 1, 241 Ala. 637. 

N.J.—^Potts V. Board of Adjustment 
of Borough of Princeton, 43 A2d 
850, 133 N.J.Law 230. 

N.T.—Greenberg v. City of New Ro- 
chelle. 129 N.T.S.2d 691, 206 Misa 
28, alfirmed 134 N.T.S.2d 593, 284 
App.Div. 891, appeal dismissed 124 
N.E.2d 716, 808 N.T. 736—City of 
Olean v. Conkling, 283 N.T.S. 66, 
167 Misc. 63—^Village of Granville 
V. Krause, 228 N.T.S. 204, 131 Misc. 
752. 

Vemon Park Realty v. City of 
Mount Vemon, 122 N.T.S.2d 78, 
afflrmed 125 N.T.S.2d 112, 282 App. 
Div. 890, afflrmed 121 N.E.2d 517, 
807 N.T. 498—City of Little Falis 
V. Fisk, 24 N.T.S.2d 460. 

43 C.J. p 337 note 93. 

86. Ala.—JefiCerson County v. City 
of Birmingham, 55 So.2d 196, 256 
Ala. 436—^Alabama Alcoholio Bev- 
erage Control Bd. v. City of Bir¬ 
mingham, 44 So.2d 593, 253 Ala. 402 
—Johnson v. City of Huntsville, 
29 So.2d 342, 249 Ala. 36—Chapman 
V. City of Troy, 4 So.2d 1, 241 Ala. 
637. 

Cal.—Beverly Oil Co. v. City of Los 
Angeles, 254 P.2d 865, 40 C.2d 552. 

Conn.—Magnin v. Zoning Commis- 
sion of Town of Madlson, 138 A.2d 
622, 146 Conn. 26—Miller v. Town 
Planning Commisslon of Town of 
Manchester, 113 A.2d 504, 142 Conn. 
265—^Hllls V. Zoning Commisslon 
of Town of Newington, 96 A2d 
212, 139 Coxm. 603—Fairlawns Cem- 
etery Ass'n v. Zoning Commisslon 
of Town of Bethel, 86 A.2d 74, 138 
Conn. 434—^Kuehne v. Town Coun- 
cil of Town of East Hartford, 72 
AL.2d 474, 136 Conn. 452—Bartram 
V. Zoning Commisslon of City of 
Bridgeport, 68 A2d 308, 136 Conn. 
89. 

D.C.—Lewis v. District of Columbia» 
190 F.2d 26, 89 U.S.App.D.C. 72. 

lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 642, 246 lowa 
249. 

Md.—^American Oil Co. v. Miller, 102 
A.2d 727, 204 Md. 32—rMayor and 
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a definite policy.^^ A comprehensive plan, within a 
statute requiring municipal zoning regulations in ac- 
cordance with such a plan, means a general plan to 
control the use of properties in the municipality or 


a large part thereof by dividing it into districts ac- 
cording to the present and potential use of the prop¬ 
erties.®* 

An ordinance making each block a business or 


City Council of Baltimore v. Byrd. 
62 A.2d 588, 191 Md. 632. 

Neb.—Kelley v. John, 75 N.W.2d 713, 
162 Neb. 319—Davls v. City of 
Omaha, 45 N.W.2d 172, 153 Neb. 
460—Roncka v. Pogarty, 41 N.W. 
2d 745, 152 Neb. 467. 

N.H.—^Edgewood Civic Club v. Blala- 
dell, 61 A.2d 517, 95 N.H. 244. 

K.J.—^Katoblmar Realty Co. v. Web¬ 
ster, 118 A,2d 824, 20 N.J. 114— 
Conlon V. Board of Public Works 
of City of Paterson, 94 A.2d 660, 
11 N.J. 363—Scarborougrh Apart- 
ments v. City of Bngrlewood, 87 A. 
2d 537, 9 N.J. 182—Oliva v. City 
of Garfield, 62 A.2d 673, 1 N.J. 184. 

Antonelli Const v. Milstead, 112 
A.2d 608, 34 N.J.Super. 449—Town 
of Montclair v. Bryan, 85 A.2d 231, 
16 N.J.Super. 635—^Dolan v. De- 
Capua, 80 A.2d 655, 13 N.J.Super. 
500—Oorpns Juris Secuiidum dted 
la. N. T. Hegeman Co. v. Mayor and 
Council of Borough of River Edgre, 
69 A.2d 767, 771, 6 NJ.Super. 405 
—Collins V. Board of Adjustment 
of City of Marjate, 67 A.2d 332, 3 
NJ.Super. 553, afflrmed 69 A.2d 
708, 8 N.J. 200—^Kerrljan Develop- 
ment Co. v. City of Newark, 65 A. 
2d 142, 2 NJ.Super. 590—Cassinarl 
▼. TTnlon City, 63 A,2d 891, 1 NJ. 
Super. 219. 

Crow v. Town of Westfleld, 56 

A. 2d 403, 136 N.J.Law 863—^Appley 
V. Township Committee of Ber- 
nards Tp., Somerset County, 24 A. 
2d 806, 128 NJ.Law 195, afflrmed 
Appley V. Township Committee of 
Township of Bemards, 28 A.2d 177, 
129 N.J.Law 73. 

K.T.—Greenberj v. City of New Ro- 
chelle, 129 N.Y.S.2d 691, 206 Misc. 
28, afflrmed 134 N.Y.S.2d 593, 284 
App-Div. 891, appeal dlsmissed 124 
N.B.2d 716, 808 N.Y. 786—Max¬ 
well V. Klaess, 82 N.Y.S.2d 688, 192 
Misc. 939, appeal dlsmissed Secili- 
ano V. Klaess, 84 N.Y.S.2d 922, 
Maxwell v. Klaess, 85 NY.S.2d 330, 
274 App.Div. 943, and Goddard v. 
Klaess, 85 N.Y.S.2d 831—Van Auk- 
en v. Kimmey, 262 N.Y.S. 343, 141 
Misc. 117. 

Vemon Park Realty v. City of 
Mount Vemon, 122 NY.S.2d 78, 
afflrmed 126 N.Y.S.2d 112, 282 App. 
Div. 890, afflrmed 121 N.B.2d 517, 
307 N.Y. 493. 

N.C.—Shuford V. Town of Wayues- 
ville, 198 S.B. 685, 214 N.C. 136. 

Ohlo.—State ex rei. Gulf Reflninj Co. 
V. De Prance, 101 N.B.2d 782, 89 
Ohio App. 384—State ex reL Gulf 
Reflnlnj Co. v. De Prance, 100 N. 

B. 2d 689, 89 Ohio App. 1. 

Pa.—Gratton v. Conte, 78 A.2d 381, 
864 Pa. 578. 


Tex.—City of Waxahachie v. Wat- 
kins, Civ.App., 265 S.W.2d 843, re- 
versed on other grounds 276 S.W. 
2d 477, 154 Tex. 206—City of Dallas 

V. Meserole, Civ.App., 166 S.W.2d 
1019, error refused—City of Tex- 
arkana v. Mabry, Civ.App., 94 S. 

W. 2d 871, error dismissed. 

Purpose 

(1) Specfflc statutory requirement 
that zoninj regulations be in ac- 
cordance with comprehensive plan 
designed to promote specifled stat¬ 
utory purposes is intended to avoid 
arbitrary, unreasonable, or capricious 
exercise of zoning power. 

Conn.—^Miller v. Town Planning Com- 
mission of Town of Manchester, 
113 A.2d 504, 142 Conn. 265. 

N.J.—Kozesnik v. Montgomery Tp., 
181 A.2d 1, 24 N.J. 164—Speakman 
v. Mayor & Council of Borough of 
North Plainfleld, 84 A.2d 716, 8 N. 
J. 260. 

(2) Requirement in enabllng stat¬ 
ute that zoning regulations be enact- 
ed in accordance with a comprehe- 
sive plan is designed to protect prop- 
erty owners agalnst radical and ill- 
advlsed departures from the existing 
plan or system of zoning. 

Pa.—^Putney v. Abington Tp., 108 A. 
2d 134, 176 Pa.Super. 463. 
"Oompreheuslve,” as used in zon¬ 
ing statute requiring a comprehen-. 
sive plan, requires something be- 
yond a piecemeal approach, both to 
be revealed by the ordinance con- 
sidered in relation to the physical 
facts and purposes authorlzed by 
statute. 

N.J.—Kozesnik v. Montgomery Tp., 
131 A.2d 1, 24 N.J. 154. 

**Plaii,” as used in zoning statute 
requiring a comprehensive plan. con- 
notes an integrated product of a ra- 
tional process. 

N.J.—^Kozesnik v. Montgomery Tp., 
supra. 

Test of valldity of a zoning actlon 
or ordinance is whether it is in ac- 
cord with a comprehensive plan of 
zoning as required by enabling stat- 
utes. 

Neb.—Weber v, City of Grand Island, 
87 N.W.2d 676, 165 Neb. 827. 
ICsterlality of digressioiL from a 
settled section plan is a proper mat- 
ter of consideration in connectlon 
with enforcement of zoning regula- 
tiona 

CaL—Liindell Co. v. Board of Pemalt 
Appeals of City and County of San 
Francisco, 144 P.2d 4, 23 C.2d 303. 

Oomprehenslve zoning system 
<1) A comprehensive zoning ordi¬ 
nance is valid. 


Ala.—^Marshall v. City of Mobile, 35 
So.2d 553, 250 Ala. 646. 

CaL—^Kort v. City of Los Angeles, 
127 P.2d 66, 62 C.A.2d 804. 

Md.—Colati v. Jirout, 47 A.2d 613, 
186 Md. 652—Anne Arundel Coun¬ 
ty Com’rs V. Ward, 46 A.2d 684, 
186 Md. 330, 165 A.L.R. 816. 

(2) System adopted in creating 
municipal zoning districts was held 
sufflciently general, unlform, and 
comprehensiva 

Cal.—^Peraut v. City of Sacramento, 
269 P. 637, 204 G 687. 

(8) Restrictione constltuting part 
of comprehensive zoning system 
bearing definite and ciear relatlon- 
ship to publlc health, safety, morals, 
and general welfare may be sustaln- 
ed, although Invalid as Independent 
regulatlon or proscription. 

U.S.—Women’s Kansas City St An- 
drew Soc. v. Kansas City, C.C.A. 
Mo., 58 F.2d 593. 

87. N.Y.—Utica v. Hanna, 195 N.Y. 
S. 225, 202 App.Div. 610. 

88. Conn.—^Miller v. Town Planning 
Commission of Town of Manches¬ 
ter, 113 A.2d 504, 142 Conn. 265— 
Couch V. Zoning Commission of 
Town of Washington, 106 A.2d 173, 
141 Conn. 349—^Kutcher v. Town 
Planning Commission of Town of 
Manchester, 88 A.2d 538, 138 Conn. 
705—Pairlawns Cemetery Ass’n v. 
Zoning Commission of Town of 
Bethel, 86 A.2d 74, 138 Conn. 434 
—^Kuehne v. Town Council of Town 
of East Hartford, 72 A.2d 474, 186 
Conn. 462—^Bartram v. Zoning Com¬ 
mission of City of Bridgeport, 68 
A.2d 308, 136 Conn. 89~—Bishop v. 
Board of Zoning Appeals of City 
of New Haven, 53 A.2d 669, 133 
Conn. 614—State ex rei. Splros v. 
Payna 41 A.2d 908, 131 Conn. 647. 

Md.—^Huif V. Board of Zoning Ap¬ 
peals of Baltimore County, 133 A. 
2d 83, 214 Md. 48. 

Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 205. 

N.J.—^Hochberg v. Borough of Pree- 
hold, 123 A.2d 46, 40 N.J.Super. 
276. 

Ibeglslatlve intentiou in authoriz- 
Ing comprehensive zoning is to in- 
sure reasonable uniformity within 
districts having in fact the same gen¬ 
eral characterlstlcs and to prevent 
the marklng ofC, for peculiar uses or 
restrictions, of small districts essen- 
tially similar to the general area in 
which they are sltuated. 

Pa.—Putney v. Abington Tp., 108 A- 
2d 184, 176 Pa.Super. 463. 
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residence district depending on the numbcr of resi- 
dences and vacant lots found within such block is 
invalid as not in compliance with the statutory re- 
quirement that the designation of zoning districts be 
in accordance with some comprehensive, well-con- 
sidered plan.^® A zoning plan, however, does not 
cease to be a comprehensive plan because it looks 
reasonably to foreseeable potential uses of land 
which cannot be precisely determined when the zon¬ 
ing is passed,®o and a zoning ordinance does not fail 
to meet the requirements of a comprehensive zoning 
plan as provided for by the zoning act, because it 
fails to make specific provisions for ali of the re- 
strictions authorized by the act.^^ 

To what extent it is necessary to zone the entire 
municipal boundaries often depends on circumstanc- 
es®2 and on the constitutional or statutory provi¬ 
sions conferring the zoning power,^3 and the rule 
may vary as to different municipal corporations.^^ 
Under some statutes, an entire municipality is not re- 
quired to be zoned at one time,^5 and a municipal¬ 
ity may create zoning districts of limited area with- 
out zoning its entire territory.9® Certain portions 
of the municipality may be restricted and other por¬ 
tions left unrestricted,^7 and under particular cir- 
cumstances zoning may be limited to one Street 
only.^S 

On the other hand, when the statute so requires 
it, zoning regulations should be in accordance with 
well-considered pians applying within the entire 
municipal boundaries, and not only to a portion 
thereof.®^ Accordingly, it has been held that a zon- 
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ing ordinance, whatever the source of its authoriza- 
tion, must apply to the dty as a whole and not alone 
to particular streets,! and that an ordinance which 
did not attempt to establish zones in which build- 
ings for business purposes might or might not be 
constructed, and which, by its terms, referred only 
to buildings and land in a certain area is invalid.^ 
Likewise, a regulation which provides merely that a 
section should be zoned for certain uses, and which 
does not specify which portions of the section may 
be used for any or all of such purposes and which 
is not accompanied by a map designating such use 
areas, is not valid under a statute requiring that 
there be a comprehensive plan.s 

Sfability of plan. A zoning plan should be suf- 
ficiently stable to protect those who comply with 
the law, but it should be susceptible to change, so 
that it can be altered to meet changing conditions 
not adequately recognized or not possible to foresee 
when the ordinance is adopted.'* 

§ 31. Zoning by Districts 

Although the test of the valfdity of a zoning ordi¬ 
nance is not the number of districts provided thereby, 
generally zoning must be by districts and not by individual 
pieces of property. 

It is generally the rule that zoning must be by 
districts,5 and not by individual pieces of property^ 
or by blocks;7 and a zoning regulation may and 
should divide the municipality info districts of such 
number, shape, and area as may be best suited to 
carry out the zoning purposes.? The test of the 


89. N.T.—City of Olean v. Conkllng. 
283 N.T.S. 66, 167 Mlsc. 63—Long- 
ley V. Rumsey, 224 N.T.S. 165, 130 
Mlsc. 492. 

90. Md.—V. Board of Zoning 
Appeals of Baltimore County, 133 
A.2d 83, 214 Md. 48. 

91. Ga.—Gay v. Mayor of Lyons, 93 

S.B.2d 362, 212 Ga. 438. 

92. La.—State v. New Orleans, 97 
So. 440, 154 La. 271, 33 A.L.H. 260. 

93. Ala.—Chapznan v. City of Troy, 
4 So.2d 1, 241 Ala. 637. 

Ky.—^Darllngton v, Board of Councll- 
men of City of Prankfort, 140 S. 
W.2d 392, 282 Ky. 778. 

94. Lia.—State v, New Orleans, 97 
So. 440, 164 lou 271, 33 A.L.H. 2.60. 

95. Fla.—State ex rei. Henry v. City 
of Mlami, 168 So. 82, 117 Fla. 594. 

Ga.—Taylor v. Shetzen, 90 S.B.2d 672, 
212 Ga. 101. 

Md.—Anne Anuidel County Com’rs 
V. Ward, 46 A.2d 684, 186 Md. 330, 
166 A.LuR. 816. 

96. Fla.—State ex rei. Henry v. City 
of Mlami, 168 So. 82, 117 Fla. 594. 
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La.—State ex rei. Dema Realty Co. 
V. Jacoby, 123 So. 314, 168 La. 
762. 

97. Mass.—^Town of Marblehead v. 
Rosenthal, 65 N.E.2d 13, 816 Mass. 
124. 

98. La.—State v. New Orleans, 97 

So. 440, 154 271, 33 A.L.R. 260. 

99. Ala.—Johnson v. City of Hunts- 
ville, 29 So,2d 342, 249 Ala. 36— 
Cozpus Juzls dted in. Chapman v. 
City of Troy, 4 So.2d 1, 3, 241 Ala. 
637. 

48 C.J. p 338 note 3. 

1. Ky.—Darlington v. Board of 
Councilmen of City of Frankfort, 
140 S.W.2d 392, 282 Ky. 778. 

2. Ky.—^Dcurlington v. Board of 
Councilmen of City of Frankfort, 
supra. 

3. Chio,—Cassell v, Lexington Tp. 
Bd. of Zoning Appeals, 127 N.B.2d 
11, 163 Ohlo St 340. 

4. Fla.—^Forde v. City of Mlami 
Beach, 1 So.2d 642, 146 Fla. 676. 

5. TJ.S.—Valley View Vlllage v. 
Proffett CA-Ohio, 221 F,2d 412— 
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Sinclair Reflning Co. v. City of Chl- 
cago, C.A.I11., 178 F.2d 214. 

N.H.—^Edgewood Civic Club v. Blals- 
dell, 61 A.2d 617, 96 N.H. 244. 

Pa.—Logan v. Bickel. 11 Pa.Dist & 
Co.2d 406, 43 Del.Co. 272. 

Certalnty and definlteness in descrlp- 
tlon of districts see supra § 26. 

6. U.S.—Sinclair Reflning Co. v. City 
of Chloago, C.A.I11., 178 P.2d 214, 

N.H.—^Edgewood Clvlc Club v. Blals- 
dell, 61 A.2d 617, 95 N.H. 244. 

7. N.Y.—City of Olean v. Conkllng, 
283 N.T.S. 66, 157 Mlsc. 63—Long- 
ley V. Rumsey, 224 N.T.S. 165, 130 
Mlsc. 492. 

8. U.S.—Valley View Vlllage v. 
Proffett, aA.Ohio, 221 P.2d 412, 

Cal.—Corporation of Presidlng Blsh- 
op of Church of Jesus Christ of 
Latter-Day Saints v. City of Por- 
tervUle, 203 P.2d 823, 90 CA..2d 656, 
appeal dismissed 70 S.Ct 78, 838 U. 
S. 806, 94 L.Ed. 487, rehearlng de^ 
nied 70 S.Ct 342, 838 XJ.8. 939, 94 
L.Ed. 579. 

D.C.—Hagans v. District of Colum-* 
bla, Mun.App., 97 A.2d 922, 
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validity of a zoning* ordinance, howcver, is not the 
number of districts provided thereby,^ and an ordi¬ 
nance is not void because it does not establish more 
than one zone but an ordinance is invalid where 
the creation of districts fails to accomplish the pur- 
poses set out in the ordinance.^^ 

§ 32. Boundary Lines 

WhJre the municipallty has broad dlscretfon In ffx- 
ing the boundaries of zoning districts, the establishment 
of boundary lines must rest on some. rational basis. 

A municipality has broad discretion in fixing the 
boundaries of zoning districts in which certain re- 
strictions shall apply,^^ zoning district bounda¬ 
ries must be established by the building zone ordi¬ 
nance itself and not by the application of any writ- 
ten or unwritten rule formulated by an administra¬ 
tive body.is The fact that residential property im- 


mediately abutting a boundary line will be of less 
value than property more remote from the boundary 
of a commercial zone affords no justification for 
constant erosion of boundaries.^^ 

With respect to discretion, it has been held that 
the boundary line of a zoning district in the na¬ 
ture of things must always be more or less arbi- 
trary in that the property on one side of the line 
cannot be very different from the property on the 
other side of the line,^^ and that a zoning regula- 
tion is not invalid because the location of such a 
line may be in some degree arbitrary,l6 or transi- 
tional in character.i^ Nevertheless, the establish¬ 
ment of boundary lines must rest on some rational 
basis,and zoning ordinances are invalid where 
failing sufficiently to fix areas and define boundaries 
of the intended use districts created thereby,i9 or 


Neb.—^Davis v. City of Omaha, 45 N. 
W.2d 172, 153 Neb. 460. 

N.J.—Oliva V. City of Garfleld. 62 A. 
2d 678, 1 N.J. 184. 

Collina v. Board of Adjustment 
of City of Margate, 67 A.2d 332, 8 
N.J.Super. 553, afflrmed 69 A.2d 
708, 3 N.J.Super. 200. 

Crow V. Town of Westfleld, 56 A, 
2d 403, 136 N.J.L.aw 363. 

S.C.—Stevenson v. Board of Adjust¬ 
ment of City of Charleston, 96 S. 
K2d 456, 230 S.C. 440. 

Wis.—Town of Hobart v. Collier, 87 
N.W.2d 868, 3 Wls,2d 182. 

9. U.S.—Valley View Village v. 
Prolfett, C.A.OhIo, 221 P.2d 412. 

10. U.S.—Valley Vlew Vlllagre v. 
Proffett, supra. 

11. Wls.—^Town of Hobart v. Col- 
Uer, 87 N.W.2d 868, 8 Wls.2d 182, 

12. Ala.—^Marshall v. City of Mo¬ 
bile, 35 So.2d 563, 250 Ala. 646. 

Cal.—^Brougher v. Board of Public 
Works of City and County of San 
Francisco, 290 P. 140, 107 CA- 16. 

Fla.—City of Miami v. Hosen, 10 So. 
2d 307, 161 Fla. 677. 

111.—^Mundelein Estates v. Villagre of 
Mundelein, 99 N.E.2d 144, 409 111. 
291—Wesemann v. Villasre of La 
Orange Park, 94 N.E.2d 904, 407 
111. 81. 

Ky.—Polk V. Azton, 208 S.W.2d 497, 
306 Ky. 498. 

Md.—Francis v. MacGill, 75 A.2d 91, 
196 Md. 77. 

N.T.—^Dowsey v. Village of Hensing- 
ton, 177 N.B. 427, 267 N.T. 221, 86 
A.I..R. 642. 

Pa.—^In re Imperial Asphalt Corpora¬ 
tiones Zoning Appeal, Com.Pl., 51 
lianc.Li.Rev. 9. 

Va.—ClafCone v. Community Shop- 
ping Corp., 77 S.E.2d 817, 196 Va. 
41. 

Certainty and deflnlteness in descrip- 
tion of boundaries see supra 5 26. 


Mnlufilsing inoonveniences 

Zoning necessarily involves bound¬ 
ary problema and, when spot zoning 
is permitted in a certain district, the 
legislatlve body must determine 
where boundary is to be placed, at- 
tempting as far as possible to minl- 
mize resulting inoonveniences, and 
such determinatlon can be attacked 
only if there is no reasonable basis 
therefor. 

Cal.—Wilkins v. City of San Bemar- 
dino, 176 P.2d 642, 29 C.2d 332. 
Sise of eiLterinriseB 
Where dividing line between zones 
was drawn between small and large 
buslnesses, zoning authorlties could 
reasonably make line of demarcation 
depend on size of enterprises in- 
volved as measured by number of 
employees. 

Cal.—^Lockard v. City of Los An- 
geles, Cal., 202 P.2d 38, 33 C.2d 
463, 7 A.Li.R.2d 990, certiorari de- 
nied 69 S.Ct 1616, 337 U.S. 939, 93 
L..Bd. 1744. 

13. Del.—^Auditorium, Ina v. Board 
of Adjustment of Mayor & Coun- 
cil of Wilmlngton, 91 A.2d 528, 8 
Terry 373. 

14. 111.—^Bolger V. Village of Mount 
Prospect, 141 N.B.2d 22, 10 I11.2d 
596. 

15. U.S,—K. & L. Oil Co. V. Okla- 
homa City, D.C.Okl., 14 F.Supp. 
492. 

D.C.—^Lewis v, District of Columbia, 
190 F.2d 26, 89 U.S.App.D.C. 72. 
Okl.—^In re Dawson, 277 P. 226, 136 
OkL 113. 

16. m.—Mundelein Estates v. Vil- 
lage of Mundelein, 99 N.E.2d 144, 
409 111. 291—Wesemann v. Village 
of La Grange Park, 94 N.E.2d 904, 
407 111. 81. 

Md.—City of Baltimore v. Cohn, 106 
A.2d 482, 204 Md. 523. 

Va.—^West Bros. Brick Co. v. City 
of Alezandria, 192 SJS. 881, 169 
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Va. 271, appeal dismlssed 58 S.Ct 
369, 302 U.S. 658, 82 L.Ed. 508,. 
rehearing denied 58 S.Ct. 480, 302 
U.S. 781, 82 L.Ed. 603. 

Similar oharaoterlstics in adjacent 
surrounding areas do not necessarily 
preclude zoning authorities from 
placing adjoining territories in differ¬ 
ent zones. 

Cal.—^Lockard v. City of Los An¬ 
gelos. Cal., 202 P.2d 38, 33 C.2d 453, 
7 AL.R.2d 990, certiorari denied 
69 S.Ct 1516, 337 U.S. 939, 93 L.Ed. 
1744. 

Mere proziinity of property to the 
Une dividing higher and lower use 
districts is, of itself, insufflcient to 
Show that ordinance creating the 
zoning Une is invalid. 

111.—^Hibser v. Zoning Bd. of Appeals 
of Peoria County, 139 N.E.2d 325, 
12 m.App.2d 366. 

17. N.J.—^Raskin v. Morristown, 121 
A.2d 378, 21 N.J. 180. 

Gartland v. Borough of May- 
wood, 131 A.2d 629, 46 N.J.Super. 1. 

18 . U.S.—K. Sb L. Oil Co. V. Okla- 
homa City, D.COkl., 14 F.Supp. 
492. 

Faotors oonsidered 

(1) Zoning of any city results in 
so-called "bulfer*' areas, but such 
Unes of divlsion cannot be arbitrarily 
drawn by zoning authorities without 
regard to existlng characterlstics of 
area itself or without regard to rea¬ 
sonable rights of owners. 

Mich.—^McGiverin v. City of Hunt- 
ington Woods, 72 N.W.2d 105, 843 
Mich. 418—Janesick v. City of De- 
troit, 60 N.W.2d 462, 337 Mich. 649. 

(2) Development of one zoning 
district may be in part regulated by 
character of adjacent district 

111.—Schwartz v. Congrregatlon Po- 
wolei Zeduck, 131 N.E.2d 786, 8 
Ill.App.2d 438. 

19. N.T.—^Mallett v. Village of Ma^ 
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where the fixing of the boundaries of zoning dis- 
tricts is left to the ungoverned discretion, caprice, or 
arbitrary action of municipal administrative bodies 
or officials.20 

§ 33, Propriety of Classification and Uni- 
formity of Operation in General 

Constitutional uniformity and equality requires that 
classification be founded In real and not feigned dlffer- 
ences having to do with the purposes for which the class¬ 
es are formed, and the classification of property for the 
{mposition of different restrictione must be uniform and 
general. 

A municipal Corporation has the primary duty to 
make a zoning classification.2i Accordingly, it has 
broad discretion in classi fying different restrictions 
and different areas of the municipality in which such 
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restrictions shall apply,22 and each of the criteria 
enumerated in the enabling act need not be found 
advantageous to a particular classification before 
the municipality has authority to make it.23 

In making classifications, a municipality must 
recognize natural reasons and differences suggested 
by necessity and circumstances existing in the area 
with which the ordinance deals,^^ and constitutional 
uniformity and equality requires that classification 
be founded in real and not feigned differences hav¬ 
ing to do with the purposes for which the classes 
are formed.^B The classification, however, must be 
fair.26 The classification or division of a city into 
districts by a zoning regulation must be reasonable, 
uniform, or imiversal, and nondiscriminatory,27 and 
bear a reasonable and just relation to the general 


maroneck, 123 N.T.S.2d 249, revers- 
ed on other grrounds 131 N.T.S.2d 
604, 283 App.Div. 1094, afflrmed 
125 N.E.2d 873, 308 N.T. 821. 

20. Del.—^Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmlnffton, 91 A.2d 628, 8 Ter- 
ry 373. 

21. Mo.—City of St. Louis v. Fried- 
man, 216 S.W.2d 476, 368 Mo. 681— 
Wlppler V. Hohn, 110 S.W.2d 409, 
341 Mo. 780. 

22. Mass.—Caires v. Building Com’r 
of Hinffham. 83 N.B.2d 660, 323 
Mass. 589. 

Tex.—City of Dallas v. Lively, Civ. 

App., 161 S.W.2d 895, error refused. 
Conuuerclal property 

City council, in establlshing zones, 
has largre discretion in determiningr 
what property is commercial. 

Cal.—^Feraut v. City of Sacramento, 
269 P. 537, 204 C. 687. 

ClasslllcatioiL held Justifled 
<1) In general. 

N.J.—Lewis v. Board of Com’rs of 
Borough of Avon-by-the-Sea, 143 
A. 865, 7 N.J.Misc. 27. 

Wis.—City of La Crosse v. Elbertson, 
237 N.W. 99, 205 Wis. 207. 

(2) Classlllcation in zoning ordi¬ 
nance which made distinction be- 
tween munlclpally owned and pri- 
vately owned play grounds and parks 
being reasonable, ordinance was val- 
id. 

N.T.—^McCarter v. Beckwlth, 285 N.T. 
S. 161, 247 App.Div. 289, afflrmed 
3 N.B.2d 882, 272 N.Y. 488, certio¬ 
rari denied Beckwith v. McCarter, 
57 S.Ct 194, 299 U.S. 601, 81 L.Ed. 
443. 

(3) Zoning ordinance which ex- 
empts the municipal uses of town- 
ship’s real property from its terms 
is not unconstitutional as invalld ex- 
ercise of police power since indlvid- 
uals and municipalities do not stand 
in equal relation to the objects of 
zoning regulatlons. 


Pa.—Jordan v. Township of Lower 
Merion, 34 Pa.Dlst. & Co. 551, 55 
Montg.Co. 20. 

23. Pa.—Appeal of Lieb, 116 A.2d 
860, 179 Pa.Super. 318. 

24. Wis.—Town of Hobart v. Col- 
ller, 87 N.W.2d 868, 3 Wls.2d 182. 

25. N.J.—Rockhill v. Chesterfleld 
Tp., Burlington County, 128 A.2d 
473, 23 N.J. 117—Roselle v. Wright, 
122 A.2d 606, 21 N.J. 400—Katobi- 
mar Realty Co. v. Webster, 118 A. 
2d 824, 20 N.J. 114. 

26. U.S.—Sinclair Reflning Co. v. 
City of Chicago, C.A.ni., 178 F.2d 
214. 

27. Conn.—Jennings v. Connecticut 
Light & Power Co., 103 A.2d 535, 
140 Conn. 650. 

111.—Chicago City Bank & Trust Co. 
v. City of Highland Park, 137 N.E. 
2d 836, 9 111.2d 364, certiorari de¬ 
nied 77 S.Ct. 681, 353 U.S. 922, 1 
L.Ed.2d 719—Saladino v. City of 
South Beloit, 137 N.E.2d 364, 9 IlL 
2d 320. 

Md.—^Mayor and City Council of BaJ- 
timore v. Byrd, 62 A.2d 688, 191 
Md. 632. 

Mass.—McHugh v. Board of Zoning 
Adjustment of Boston, 147 N.B.2d 
761. 

Mich.—Korby v. Redford Tp., 82 N. 
W.2d 441, 348 Mich. 193. 

Mo.—City of St. Louis v. Friedman, 
216 S.W.2d 476, 368 Mo. 681—City 
of Richmond BCeights v. Richmond 
Heights Memorial Post Benev. 
Ass’n, 213 S.W.2d 479, 368 Mo. 70. 

Neb.—^Davis v. City of Omaha, 46 N. 
W.2d 172, 163 Neb. 460. 

N.J.—^Bogert v. Washington Tp., 135 
A.2d 1, 26 N.J. 57. 

Newark Milk & Cream Co. of 
Newark v. Parsippany-Troy Hilis 
Tp., 136 A.2d 682, 47 N.J.Super. 306 
—Rockaway Estate v. Rockaway 
Tp.. 119 A.2d 461, 38 N.J.Super. 
468. 

I ohio.^mith v. Juillerat, 119 N.B.2d 

1 611, 161 Ohio St. 424. 
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State V. Zumpano, App., 146 N. 
E.2d 871—Carlton v. Riddell, App., 
182 N.E.2d 772, appeal dismissed 
130 N.E.2d 704, 164 Ohio St. 322. 

ParticiUaar ztatntes held valld 

(1) Ordinance excludlng gasollne 
fllling stations, automobile repalr ga- 
rages, store buildings, and business 
buildings generally from residence 
districts, except with permission of 
counsel after hearing, are valid un. 
der the police power, and make no 
arbitrary or unreasonable classifica¬ 
tion. 

Ark.—^Herring v. Stannus, 276 S.W. 
821, 169 Ark. 244. 

(2> Zoning ordinance does not 
amount to class legislatlon because 
it provides that a structure or prem- 
ises may be erected or used in any 
locatlon by public Service corpora- 
tlons for any purpose which the rail- 
road commisslon decides is reason- 
ably necessary for the public con- 
venience or welfare. 

Wis.—State v. Harper, 196 N.W. 451, 
182 Wis. 148, 33 A.L.R. 269. 

Ordinaaoe held not dlscriminatory 

(1) Mere presence of buildings or 
areas being put to a use to which 
person attacklng the validity of zon¬ 
ing ordinance seeks to put his prop¬ 
erty is a wholly insufflcient circum- 
stance to show that ordinance is in- 
valid or dlscriminatory as to proper¬ 
ty of one assalling ordinanca 

ni.—Mundeleln Estates v. Vlllage of 
Mundelein, 99 N.E.2d 144, 409 111. 
291. 

(2) Proximity of zoned property to 
a Une of demarcation, such as a 
Street zoned for business and com¬ 
mercial purposes and servlng as a 
barrier or buffer between different 
zones, is of itself insufflcient to show 
that the ordinance creatlng the zone 
for the property involved is Invalld 
or dlscriminatory as to such prop¬ 
erty. 

IU.—Miller Bros. Lumber Co. v. City 
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object of the legislationes or to the public health, 
safetyy or welfare.es Hence, it is usually required 
that -there be reasonable imifonnity of restrictions 
within districts baving the same general character- 
^istics,so that the restrictions imposed operate gen- 
■ erally, equally, and uniformly within the particular 
. zones established,®^ and that lands in like situations 
be classified .alike with respect to the restrictions 
on use imposed.se 

In determining the validity of a given zoning 


classification, the question whether or not it is in 
conformity with the surroimding existing uses and 
the zoning classification of nearby property is con- 
sidered of paramount importance,SS but a classifica¬ 
tion as the means for attaining a permissible end is 
not to be declared invalid if any state of facts rea- 
sonably can be conceived that would sustain itM 
Each case must be determined on its own facts,S 5 
and a small area may be zoned specially to meet a 
special safety or health problem.S6 


of ChicasTO, 111 NJBJ.Sd 149, 414 111. 
162. 

28. N.J.—Schmidt v. Board of Ad- 
justment of City of Newark, 88 A. 
2d 607, 9 N.J. 405. 

Pertums may be classified on basis 
of some reasonable dlstinctlon hav- 
ing reference to object of the ordi- 
• nance. 

m.—City of Chicago v. Sachs, 115 N. 
R2d 762, 1 I11.2d 342—Ronda R^- 
ty Corp. V. Lawton, 111 N.B.2d 310, 
414 Zll. 313. 

22. IU.—City of Chlcago v. Sachs, 
115 N.E.2d 762, 1 I11.2d 342. 

N.J.—Schmidt v. Board of Adjust- 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

30. lowa.—^Keller v. City of Councll 
Bluffs, 66 N.W.2d 113, 246 lowa 
202 . 

Md.—Cassel v, Mayor and City Coun- 
■ cU of Baltimore, 73 A.2d 486, 196 
Md. 348. 

Mass.—Smith v. Board of Appeals 
of Salem, 48 N.E.2d 620, 313 Mass. 
622. 

31. AUL-^Thompson v. Wlngard, 34 
So.2d606, 259 Ala. 390. 

m. —^People ex rei. Joseph Lumber 
“ Co. V. City of Chicago, 83 N.B.2d 
692, 402111. 321. 

Md.—^Mayor and City Council bf Bal- 
tiiuore v. Byrd, 62 A2d 688, 191 
Md. 632—^Heath v. Mayor sLnd City 
Councll of Baltimore, 49 A.2d 799, 
187 Md. 296. 

Mo.—State ex reL Field v. Randall, 
308 S.W.2d 637. 

N.J.—^Bogert v. Washington Tp., 135 
A.2d 1, 26 N.J. 57—Rockhlll v. 
Chesterfield Tp., Burlington Coun- 
ty, 128 A.2d 473, 23 N.J. 117—Ro- 
seUe V. Wright, 122 A.2d 606, 21 
N.J. 400—^Moriarty v. Pozner, 121 
A.2d 527, 21 N.J. 199—ICatoblmar 
Realty Co. v. Webster, 118 A.2d 
824, 20 N.J. 114—Beim v. Morris, 
103 A.2d 361, 14 N.J. 529—Schmidt 
V. Board of Adjustment of City of 
Newark, 83 A.2d 607, 9 N.J. 405— 

' V. F. Zahodiakln Engineerlng Corp. 
V. Zoning Bd. of Adjustment of 
City of Summit, 86 A.2d 127, 8 N.J. 
386. 

Orosa V. Allan, 117 A.2d 275, 37 
N.^.Super. 262—^Maxie*s Laun* 
derette v. City of Newark, 113 A.2d 
190, 35 N.J.Super. , 94—^Beck v. 


Board of Adjustment of City of 
East Orange, Essex County, 83 A. 
2d 720, 16 N.J.Super. 554—Corpus 
Juxis Seoundum oitad iu N. T. 
Hegeman Co. v. Mayor and Coun¬ 
cil, of Borough of River Edge, 69 
A.2d 767, 771, 6 N.J.Super. 496— 
Kerrigan Development Co. v. City 
of Newark, 65 A.2d 142, 2 N.J.Su¬ 
per. 590. 

Potts V. Board of Adjustment 
of Borough of Princeton, 43 A.2d 
850, 138 N.J.Iiaw 230—^Leonard Inv. 
Co. v. Board of Adjustment of 
City of Trenton, 4 A2d 768, 122 
N.J.Law 308. 

N.Y.—^Halpern v. Dassler, 136 N.T.S. 
2d 8—Gitlin V. Rowledge, 123 N.Y. 
S.2d 812. 

Pa.—^Norwalk Truck Line Co., 78 Pa. 
List. & Co. 254, 99 Pittsb.Leg.J. 
489. 

McConaghy*s v, Bfeiverford Tp. 
Board of Adjustment Ordinance, 
Com.Pl., 31 DeLCo. 120, 

S.C.—^Talbot V, Myrtle Beach Bd. of 
Adjustment, 72 S.E.2d 66, 222 S.a 
165. 

3Ue restzlctioiui wltliliL class 

(1) Restrictions must apply alike 
to aU persona and things within a 
deaignated class. 

Mo.—State ex reL Oliver Cadillac Co. 
V. Christopher, 298 S.W. 720, 317 
Mo. 1179, error dismissed Oliver 
Cadillac Co, v. Christopher, 49 S. 
Ct 17, 278 U.S. 662, 73 L.Bd. 669. 

(2) Even though a zoning ordi¬ 
nance of a City be based on proper 
statutory authority and is reasonably 
designed to protect public health 
or safety, it cannot, in such guise, 
under rights guaranteed by state and 
federal oonstltutions, eifect an arbi- 
trary discrimlnation against class on 
which it operates by omitting from 
its coverage persons and objecta sim- 
ilarly situated. 

111.—^Ronda Realty Corp. v. Lawton, 
111 N.E.2d 310, 414 IU. 313. 

BuUdings and uses 

Regulatlons or restrictions must be 
uniform for each class or kind of 
buildlngs, structures, or land, and for 
each class or kind of use, through- 
out each distrlct. 

Mass.—Whittemore v. Buildlng In¬ 
spector of Falmouth. 46 N.B.2d 
1016, 313 Ma^s.. 248. 
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32. lowa.—Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 
202 . 

Mo.—Downing v. City of Joplin, 312 
S.W.2d 81—Ryan v. City of War- 
rensburg, 117 S.W.2d 303, 342 Mo. 
761. 

N.J.—^Bogert v. Washington Tp., 135 
A.2d 1, 26 N.J. 57—Rockhill v. 
Chesterfield Tp., Burlington Coun¬ 
ty, 128 A.2d 473, 23 N.J. 117— 
Roselle v. Wright, 122 A.2d 506, 21 
N.J. 400—^Moriarty v. Pozner, 121 
A.2d 527, 21 N.J. 199—~Katoblmar 
Realty Co. v. Webster, 118 A.2d 
824, 20 N.J. 114. 

Sieber v. Laawe, 109 A.2d 470, 
33 N.J.Super. 115. 

Appley V. Township Committee 
of Bernards Tp., Somerset County, 
24 A.2d 805, 128 N.J.Law 195, af- 
firmed Appley v. Township Com¬ 
mittee of Township of Bernards, 28 
A.2d 177, 129 N.J.Law 73. 

Ohio.—Johnson v. Grifflths, App., 141 
N.E.2d 774, appeal dismissed 131 
N.B.2d 397, 164 Ohio St. 393—State 
ex rei. Rosenthal v. City of Bed- 
ford, App., 134 N.B.2d 727. 

33. 111.—^Honeck v. Cook County, 146 
N.E.2d 36, 12 IlL2d 284—Mack v. 
Cook County, 142 N.E.2d 785, 11 111. 
2d 310—Liberty Nat Bank of Chi¬ 
cago V. City of ChiC€tgo, 139 N.B.2d 
235, 10 I11.2d 137—First Nat Bank 
of Lake Forest v. Lake County, 130 
N.E.2d 267, 7 I11.2d 213—La Salle 
Nat Bank v. City of Chicago, 126 
N.E.2d 643, 6 I11.2d 22. 

34. Mass.—^Raymond v. Commission- 
er of Public Works of Lowell, 131 
N.E.2d 189, 333 Mass. 410—Caires 
V. Building Com'r of Hingham, 83 
N.E.2d 550, 323 Mass. 589. 

N.J.—Sieber v. Laawe, 109 A2d 470, 
33 N.J.Super. 115. 

Pa.—Commonwealth v. Krakover, 72 
Montg.Co. 500, 48 Mun.L.R. 168, re- 
argument denied 73 Montg.Co. 301. 

Tenn.—Henry v. White, 250 S.W.2d 
70, 194 Tenn. 192. 

Wis.—Smith V. City of Brookfield, 
74 N.W.2d 770, 272 Wis. 1. 

3B. Midi.—Ervin Acceptance Co. v. 
City of Ann Arbor, 34 N.W.2d 11, 
322 Mich. 404. 

36. N,H.—^Edgewood Civic Club v. 
Blaisdell, 61 A.2d 617, 96 N.H. 244. 
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An absolute identity of treatment of particular 
parcels of land is not required,37 and it is not neces- 
sarily fatal that the dassification be wanting in pure- 
ly theoretical or sdentific uniformity or mathemati- 
cal nicety or that there be some inequality in prac- 
tice.38 Accordingly, zoning one side of a Street for 
purposes different from those prevailing on the 
other side is not per se illegal.^^ The relative densi- 
ty of population in permissive and restricted dis- 
tricts is not a condusive test of the validity of a 
zoning ordinance^® and of the dassification effected 
by the zoning planci 

§ 34. Spot Zoning 

Spoi zoning, or zoning of Indlvldual pleces of prop- 


ZONING §§ 33-34 

erty in a manner different from that of surrounding 
property, primarily for the private interest of the owner 
of the property eo zoned, may be improper, but is not 
Iliegal in ali casee. 

Spot zoning is an attempt to wrench a singie lot 
from its environment and give it a new rating that 
disturbs the tenor of the neighborhood,^^ and which 
affects only the use of a particular piece of property 
or a small group of adjoining properties and is not 
related to the general plan for the community as a 
whole,^8 but is primarily for the private interest of 
the owner of the property so zoned and it is the 
very antithesis of planned zoning.^5 has general- 
ly been held that spot zoning is improper,^® and 
that one or two building lots may not be marked ofif 


37. U.S.—Sinclair Refining Co. v, 
City of Chicago, C.A.I11., 178 F.2d 
214. 

111.—Aurora v. Burns, 149 N.B. 784, 
319 111. 84. 

N.J.— F. L. & P. Inv. Co. V. Dowling, 
134 A. 555, 4 N.XMisc. 824. 

38. N.J.—Schmidt v. Board of Ad- 
justment of City of Newark, 88 A. 
2d 607, 9 N.J. 405. 

39. N.J.—Conlon v. Board of Public 

Works of City of Paterson, 94 A.2d 
660, 11 N.J. 863—Scarborough 

Apartments v. City of Bnglewood, 
87 A.2d 537, 9 N.J. 182. 

40. Cal.—Sunny Slope Water Co. v. 
City of Pasadena, 33 P.2d 672, 1 
a2d 87. 

41. Cal.—Sunny Slope Water Co. v. 
City of Pasadena, supra—Jones v. 
City of Los Angeles, 295 P. 14, 211 
C. 304, followed in Wittman v. 
City of Los Angeles, 295 P. 22, 211 
C. 778, Stern v. City of Los An¬ 
geles, 295 P. 23, 211 0. 778, and 
Rutherford v. City of Los Angeles, 
295 P. 23, 211 C. 777. 

42. Conn.—Wlnslow v. Zoning Bd. 
of City of Stamford, 122 A.2d 789, 
143 Conn. 381—^Eden v. Town Plan 
and Zoning Commission of Town of 
Bloomfield, 89 A.2d 746, 139 Conn. 
59. 

N.J.—^Linden Methodist Eplscopal 
Church V. City of Linden, 173 A. 
593, 113 N.J.Law 188. 

‘Xlfting oQ.t’’ pieoe of pzoperty 
''Spot zoning" generally relates to 

action in "llfting out" of a zoned 

area one unit or one particular piece 

of property. 

Ga.—^Neal v. City of Atlanta, 94 S.B. 
2d 867, 212 Ga. 687—Birdsey v. 
Wesleyan College, 87 S.B.2d 878, 
211 Ga. 688. 

43. Conn.—Wlnslow v. Zoning Bd. 
of City of Stamford, 122 A.2d 789, 
148 Conn. 881—Bden v. Town Plan 
and Zoning Commission of Town of 
Bloomfield, 89 A.2d 746, 139 Conn. 

*' 69 . 


Mich.—Penning v. Owens, 65 N.W.2d 
831, 340 Micb. 355. 

N.J.—Jones v. Zoning Bd. of Adjust- 
ment of Long Beach Tp., 108 A.2d 
498, 32 N.J.Super. 397. 

N.T.—^Pitchett Crescent Corp. v. City 
of New Tork, 155 N.T.S.2d 272. 

HLexneiLts 

Two elements must coexist in or- 
der to constitute spot zoning in sense 
of an iliegal exercise of power on 
part of zoning authority; there must 
be a change of zone applicable only 
to a small area and, tbis change must 
be out of harmony with comprehen¬ 
sive plan for good of community as a 
whole. 

Conn.—Guerriero v. Galasso, 136 A. 
2d 497, 144 Conn. 600. 

4A Illi—0’Brien v. City of Chicago, 
105 N,E.2d 917, 347 Ill.App. 45. 

Md.—^Huff V, Board of Zoning Ap- 
peals of Baltimore County, 133 A. 
2d 83, 214 Md. 48—Cassel v. Mayor 
and City Council of Baltimore, 78 
A.2d 48«. 195 Md. 348. 

Neb.—Weber v. City of Grand Island, 
87 N.W.2d 576, 165 Neb. 827. 

N.J.—Jones v. Zoning Bd. of Adjust- 
ment of Long Beach Tp., 108 A.2d 
498, 32 N.J.Super. 397. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 302 N.T. 116. 

Soule V. Town of Perinton, 152 
N.T.S.2d 784, appeal dismissed 156 
N.T.S.2d 986, 2 A.D.2d 834—Her- 
mann v. Incorporated Village of 
Bast mUs, 104 N.T.S.2d 692, af- 
flrmed 109 N.T.S.2d 182, 279 App. 
Dlv. 753, appeal denied 110 N.T. 
S.2d 283, 279 App.Div. 799. 

S.C.—Talbot V. Myrtle Beaoh Bd. of 
Adjustment, 72 S.B.2d 66, 222 S.C. 
165. 

Tenn.—Grant v. McCullough, 270 S. 
W.2d 317, 196 Tenn. 671. 

45. N.J.—Jones v. Zoning Bd. of 
Adjustment of Long Beach Tp., 108 
A.2d 498, 32 N.J.Super. 397. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 302 N.T. 116. 

Soule V. Town of Perinton, 152 
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N.T.S.2d 734, appeal dismissed 156 
N.T.S.2d 986, 2 A.D.2d 834. 

48. Ala.—SheU Oil Co. v. Bdwards, 
81 So.2d 535, 263 Ala. 4, certiorari 
denied 76 S.Ct. 139. 350 U.S. 885, 100 
L.Bd. 780—Alabama Alcoholic Bev- 
erage Control Bd. v. City of Bir- 
mingham, 44 So.2d 593, 258 Ala. 402 
—Johnson v. City of Huntsville, 29 
So.2d 342, 249 Ala. 36. 

Conn.—Winslow v. Zoning Bd. of 
City of Stamford, 122 A.2d 789, 143 
Conn. 381—^Eden v. Town Plan and 
Zoning Commission of Town of 
Bloomfield, 89 A.2d 746, 139 Conn. 
69—^Kuehne v. Town Council of 
Town of East Hartford, 72 A.2d 
474, 136 Conn. 462—Bartram v. 
Zoning Commission of City of 
Bridgeport, 68 A.2d 308, 136 Conn. 
89. 

Pia.—^Parklng Facllities, Inc. v. City 
of Miami Beach, 88 So.2d 141. 

Ga.—Orr v. Hapevllle Realty Invest- 
ments, 85 S.E.2d 20, 211 Ga. 235. 

lowa.—^Keller v. City of Council 
BlufEs, 66 N.W.2d 113, 246 lowa 
202 . 

Ky.—Parker v. Rash, 236 S.W.2d 687, 
814 Ky. 609—Polk v. Axton, 208 
S.W.2d 497, 306 Ky. 498. 

Md,—^Huff V. Board of Zoning Ap- 
peals of Baltimore County, 133 A. 
2d 83, 214 Md. 48—Cassel v. Mayor 
and City Council of Baltimore, 73 
A.2d 486, 195 Md. 348. 

Mass.—Smith v. Board of Appeals of 
Salem, 48 N.E.2d 620, 313 Mass. 
622. 

N.J.—^Rockhill V. Chesterfleld Tp., 
Burlington County, 128 A.2d 473, 
23 N.J. 117. 

Ohio.—^Partain v. City of Brooklyn. 
138 N.E.2d 180, afllrmed 138 N.E.2d 
616, 101 Ohio App. 279—Oorpns Jit- 
ris Secundum gnoted in State ex 
rei. Kangesser Co. v. Village of 
Beachwood, App., 128 N.E.2d 127, 
129. 

Or.—ShafCner v. City of Salem, 268 
P.2d 599, 201 Or. 45—Page v. City 
of Portland, 166 P.2d 280, 178 Or. 
632. 
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into a separate district or zone^^ and benefited by 
peculiar advantages or subjected to peculiar bur- 
dens not applicable to adjoining similar lands.^^ 

It appears, however, that so-called '*spot zoning** 
is not illegal in all cases,and whether it is so de- 


pends on the particular facts of the case,6® and on 
whether the municipality’s action is properly relat- 
ed to the public health, safety, morals, and general 
welfare,®^ designed to serve the best interests of the 
community as a whole,®^ and in accordance with a 
comprehensive zoning plan.53 The mere fact that 


Pa.—Appeal of Lleb, 116 A.2d 860, 

179 Pa.Sup6r. 318—Putney v. 
Abington Tp., 108 A.2d 134, 176 
Pa.Super. 463. 

Zook V. Winger, Com.Pl., 15 
Cambria 221—Cllne v. Nether Prov- 
idence Tp. Bd. of Adjustment, Com. 
Pl., 33 Del.Co. 298. 

S.C.—Talbot V. Myrtle Beach Bd. of 
Adjustment, 72 S.E.2d 66, 222 S.C. 
165. 

Tenn.—Grant v. McCullougrlii 370 S. 

W.2d 317, 196 Tenn. 671. 

Spot zoninsr by amendatory ordlnance 
or resrulation see Infra S 91. 
Ck>ntraTeiLtioiL of oonstltutlonal aad 
statutoxy piinoiples 
Spot zoning contravenes constltu- 
tional and statutory principi e of zon¬ 
ing by district In consonance with 
character of lands and structures 
and use, sultability, and uniformlty 
of use wlthln divislon. 

K.J.—^Rockhill V. Chesterfield Tp., 
Burlington County, 128 A.2d 473, 23 
N.J. 117. 

da s gliioatloB. of proparty hald not in- 
valid as spot zoning 
Ind.—^Keeling v. Board of Zoning Ap- 
peals of City of Indianapolis, 69 
N.E.2d 613, 117 Ind.App. 314. 

Md.—^BYiller v. County Com’rs of 
Baltlmore County, 133 A.2d 397, 214 
Md. 168. 

Neb.—Graham v. Graybar Elee. Co., 
63 N.W.2d 774, 168 Neb. 527. 

N.J.—Kozesnlk v. Montgomery Tp., 
131 A.2d 1, 24 N.J. 164. 

Rockaway Estates v. Rockaway 
Tp., 119 A.2d 461, 38 N.J.Super. 
468. 

N.Y.—Nappi V. LaGuardla, 55 N.T.S. 
2d 80, 184 Misc. 775, afflrmed 54 
N.T.S.2d 722, 269 App.Div. 693, af¬ 
flrmed 64 N.E.2d 716, 296 N.Y. 652 
—Bowen v. Hider, 37 N.Y.S.2d 76. 
Pa.—^Putney v. Abington Tp., Quar. 
Sess., 70 Montg.Co. 102, affirmed 
108 A.2d 134, 176 Pa.Super. 463. 
Tenn.—^Davidson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327. 

Wls.—Jefferson County v. Tlmmel, 51 
N.W.2d 618, 261 Wis. 39, 

47. Ohio.—Oorpuz Juris Seonndnm 
qnoted in State ex rei. EAngessar 
Co. V. Village of Beachwood, App., 
128 N.B.2d 127, 129. 

Pa.—^Huebner v. Philadelphia Sav. 
Pund Soc., 192 A. 139, 127 Pa.Su- 
per. 28. 

David Magen Builder v. WUson, 
34 Pa.Dist. & Co. 461. 

48. Md.—Ellicott v. Mayor and City 
Council of Baltimore, 23 A.2d 649, 

180 Md. 176. 


Mass.—Smith v. Board of Appeals of 
Salem, 48 N.E.2d 620, 313 Mass. 
622. 

Ohio.—Ooxptis Jnris Seonndnm gnot- 
ed in State ex rei. Kangessar Co. 
V. Village of Beachwood, App., 128 
N.E.2d 127, 129. 

<^es8 nglits” 

Zoning ordinances are invalid 
'*where a small parcel is restricted 
and given less rights than the sur- 
rounding property.*' 

Cal.—Wllkins v. City of San Bem- 
ardino, 176 P.2d 642, 29 C.2d 332. 

49. Neb.—Weber v. City of Grand 
Island, 87 N.W.2d 675, 165 Neb. 827. 

Or.—^Page v. City of Portland, 166 P. 
2d 280, 178 Or. 632. 

Pa.—^Barner v. City of Williamsport, 
Com.Pl., 4 Lycoming 261. 
Unpleimentation of general ordlnance 
Where City had general zoning or¬ 
dlnance covering entire City, sep¬ 
arate ordlnance doaling only with 
annexed property merely implement- 
ed the general ordlnance, and was 
not invalid as attempted piecemeal 
zoning. 

Ky.—^Hawklns v. LiOuisvlUe and Jef¬ 
ferson County Planning and Zoning 
Commission, 266 S.W.2d 314, 41 A. 
L.R.2d 1459. 

50. Neb.—Weber v. City of Grand 
Island, 87 N.W.2d 676, 166 Neb. 
827. 

N.J.—^Katobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 20 N.J. 114. 
Ohio.—^Partain v. City of Brooklyn, 
Com.Pl., 138 N.E,2d 180, afflrmed 
133 N.E.2d 616, 101 Ohio App. 279. 
Or.—Shaffner v. City of Salem, 268 
P.2d 699, 201 Or. 46—^Page v. City 
of Portland, 166 P,2d 280, 178 Or. 
632. 

Choroh 

Action of City council in permit- 
ting church to resubdivide church 
prroperty and dedicate alleys for sole 
purpose of allowlng church to erect 
building in conformance with ordi- 
nance providlng that church could be 
ereoted in district zoned for slngle 
famlly resldences only on a lot en- 
tirely surrounded by streets or al¬ 
leys dld not constitute spot zoning. 
HL—0’Brlen v. City of Chlcago, 105 
N.B.2d 917, 347 IlLApp. 46. 

Type of ‘Maad»» 

**So-called ‘spot’ zoning results in 
the creation of two types of ‘Islands.’ 

. . . The objectionable type arls- 
es when the zoning authority Improp- 
erly limlts the use whlch may be 
made of a small parc^ located in the 
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center of an unrestricted area. The 
second type of ‘island’ results when 
most of a large district is devoted to 
a limited or restricted use, but addi- 
tional uses are permitted in one or 
more ‘spots’ in the district.” 

Cal.—^Wilkins v. City of San Bernar- 
dlno, 176 P.2d 642, 549, 29 C.2d 332. 

51. Ky.—^Polk V. Axton, 208 S.W.2d 

497, 306 Ky. 498. 

Md.—^Huff V. Board of Zoning Ap¬ 
peals of Baltlmore County, 133 A. 
2d 83, 214 Md. 48. 

Mich.—^Pennlng v. Owens, 65 N.W. 

2d 831, 340 Mich. 355. 

N.J.—Schmidt v. Board of Adjust¬ 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Sieber v. Laawe, 109 A.2d 470, 
33 N.J.Super. 115. 

Ohio.—^Partain v. City of Brooklyn, 
Com.Pl., 138 N.B.2d 180, afflrmed 
133 N.B.2d 616, 101 Ohio App. 279. 
Tex.—^McNutt Oll & Refining Co. v. 
Brooks, Civ.App., 244 S.W.2d 872. 

52. Conn.—Kutcher v. Town Plan¬ 
ning Commission of Town of Man- 
chester, 88 A.2d 538, 138 Conn. 706. 

Abuse of dlsoretioiL 
Where zoning authority singles out 
for special treatment a small area in 
furtherance of a general plan adopt- 
ed to serve interest of community as 
a whole, authorlty’s decision can be 
assailed only on ground that it has 
abused its discretion. 

Conn.—^Kuehne v. Town Council of 
Town of East Hartford, 72 A.2d 
474, 136 Conn. 462—^Bartram v. 
Zoning Commission of City of 
Bridgeport, 68 A.2d 308, 136 Conn. 
89. 

53. lowa.—^Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 
202 . 

Md.—^HufC V. Board of Zoning Ap¬ 
peals of Baltimore County, 133 A. 
2d 83, 214 Md. 48—Cassel v. Mayor 
and City Council of Baltimore, 73 
A.2d 486, 195 Md. 348. 

N.H—Mater v. City of Dover, 79 A. 
2d 844, 97 N.H. 13. 

N.J.—Jones v. Zoning Bd. of Adjust¬ 
ment of Long Beach Tp., 108 A.2d 

498, 82 N.J.Super. 397. 

N.Y.—^Rodgers v. Village of Tarry- 
town, 96 N.E.2d 731, 302 N.Y. 116. 

Pitehett Crescent Corp. v. City 
of New York, 156 N.Y.S.2d 272. 
Test 

An ordlnance is not to be labeled 
“spot zoning” merely because it sin¬ 
gles out and affects one parcel of 
land, and the true test is whether 
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an ordinance creates numerous small zones indis- 
criminately scattered throughout the city, frequently 
consisting of only one lot, does not render it in- 
valid,®^ and a mere allegation that a certain order 
constitutes spot zoning does not necessarily make 
the order illegal.55 

Whether a zoning ordinance is invalid as an en- 
tirety in that it is merely spot zoning depends on 
more than the size of the "spot”,5® although the size 
is an important consideration;®? and, where it does 
not appear that there is a singling out of one lot 
for treatment different from that accorded to similar 
surrounding land indistinguishable from it in char¬ 
acter, such spot zoning is not illegal.58 

1 

§ 35. Equitable Application 

The llmitatlon on the use of property Imposed by a 
zoning regulation must apply fairiy to ali and tend to pro¬ 
mote the common good of ail the people in the community. 

The limitation on the use of property imposed by 
a zoning regulation or ordinance must apply fairiy 
to all,®^ and some individuals should not be protect- 
ed to the detriment and hardship of others.^® A 
zoning ordinance may not deprive an individual own 
I 

the change Is paxt of a well consid- 
ered and comprehensive plan. 

N.T.—Greenberg v. City of New Ro- 
chelle, 129 N.T.S.2d 691, 206 Misc. 

28, affirmed 134 N.Y.S.2d 693, 284 
App.Div. 891, appeal dismissed, 124 
N.E.2d 716, 308 N.T. 736. 

Liim V. Town of Hempstead, 170 
N.T.S.2d 217. 

54. Cal.—Feraut v. City of Sacra¬ 
mento, 269 P. 637, 204 C. 687. 

Harris v. City of Pledmont, 42 
P.2d 356, 6 C.A.2d 146. 

N.J.—Conlon v. Board of Public 
Works of City of Paterson, 94 A. 

2d 660, 11 N.J. 363. 

56. Ky.—BIschoif v. Hennessy, 261 
S.W.2d 682. 

56. Mass.—^Town of Marblehead v. 

Rosenthal, 65 N.E.2d 13, 316 Mass. 

124. 

Neb.—Weber v. City of Grand Is- 
land, 87 ]Sr.W.2d 676, 166 Neb. 827 
—"Graham v. Graybar Elee. Co., 63 
N.W.2d 774, 168 Neb. 627. 

Tex.—McNutt Oil & Reflnlng Co. v. 

Brooks, Civ.App., 244 S.W.2d 872. 

67* Pa.—Appeal of Lleb, 116 A.2d 
860, 179 Pa.Super. 318. 

58. Mass.—Town of Marblehead v. 

Rosenthal, 56 N.E.2d 13, 316 Mass. 

124. 

59. Conn.—^Devaney v. Board of Zon¬ 
ing Appeals of City of New Haven, 

46 A.2d 828, 132 Conn. 537. 

N.Y.—Court Boulevard v. Board of 
Standards and Appeals of City of 
New York, 72 N.Y.S.2d 753. 

S.C.—^Talbot v. Myrtle Beach Bd. of 


er of all useful benefits of his property,®^ and im- 
pose on him a special hardship unnecessarily and 
unreasonably.®2 Zoning restrictions must in some 
substantial manner tend to promote the common 
good of all the people in the community rather than 
to further the desires of a particular class, group, or 
individual in that community,®^ and the power to 
enact zoning ordinances cannot be invoked to fur¬ 
ther private interests which conflict with the rights 
of the public in general.®^ A restrictive act may not 
be passed merely because the community wants it,®® 
but the fact that certain zoning action is urged by a 
minority, majority, or by all of the community nei- 
ther brings the action within the police power nor 
prevents it from being valid and constitutional.®® 


§ 36. Aesthetic Corisiderations 

Although aesthetic consideratione alo ne do not Justify 
the enactment of zoning regulations, they may constitute 
a proper factor in determining whether a zoning regula¬ 
tion is valid. 

It has generally been held that aesthetic consid- 
erations alone do not justify the enactment of zon¬ 
ing regulations,®*^ and that a zoning ordinance, in so 

N.J.—Guaclides v. Borough of Engle- 
wood Clifls, 78 A.2d 436, 11 N.J. 
Super. 405. 

Pa.—^Medinger v. Sprlngfleld Tp., 
Com.Pl-, 69 Montg.Co. 203. 

R.I.—^Robinson v. Town Council of 
Narragansett, 199 A. 308, 60 R.L 
422. 

64» Or.— P&ge v. City of Portland, 
165 P.2d 280, 178 Or. 632. ^ 

65. Md.—Eahl v. Consolidated Gas, 
Elee. Light & Power Co. of Balti- 
more, 60 A.2d 754, 191 Md. 249. 

66. Md.—^KaJbil v. Consolidated Gas, 
Elee. Light & Power Co. of Balti- 
more, 60 A.2d 764, 191 Md. 249. 

Mass.—Caires v. Building Com’r of 
Hingham, 83 N.E.2d 550, 323 Mass. 
689. 

N.J.—^Roselle v. Mayor and Council of 
Borough of Moonachie, 139 A.2d 42, 
49 N.J.Super. 35. 

67. U.S.—^Women’s Kansas City St. 
Andrew Soc. v. Kansas City, Mo., 
C.C.A.MO., 68 F.2d 593. 

Del.—^Papaioanu v. Commissioners of 
Rehoboth, 20 A.2d 447, 26 Del.Ch. 
327. 

111.—Trust Co. of Chicago v. City of 
Chicago, 96 N.E.2d 499, 408 111. 91 
—^Federal Electric Co. v. Zoning 
Bd. of Appeals of Yillage of Mt. 
Prospect, 75 N.E.2d 369, 398 111. 
142—State Bank & Trust Co. v. 
Village of Wilmette, 193 N.B. 131, 
358 111. 811, 96 A.L.R. 1327—^Porbes 
V. Hubbard, 180 N.B. 676, 348 IlL 
166. 

Mass.—Oplnion of the Justices to the 
Senate, 128 N.E.2d 667, 833 Mass. 


Adjustment, 72 S.B.2d 66, 222 S.C. 
165. 

60. R.I.—^Robinson v. Town Council 
of Narragansett, 199 A. 308, 60 R. 
I. 422. 

Adjolnlng dlstrlots 

Property owners in a residential 
district cannot create a ‘*no man’s 
land” at the border of their own dis¬ 
trict by forbidding one property own- 
er in an adjoining district from mak- 
ing any use at all of his property, or 
any use for which it is particularly 
suitable, especially when the adjoin- 
ing district has been zoned for dif¬ 
ferent suitable uses for a number of 
years. 

Md.—^Northwest Merchants Terminal 
V. 0’Rourke, Md., 60 A.2d 743, 191 
Md. 171. 

61. Mich.—Bassey v. City of Biunt- 
ington Woods, 74 N.W.2d 897, 344 
Mich. 701. 

N.Y.—Shepard v. Village of Skanea- 
teles, 89 N.B.2d 619, 300 N.Y. 116. 

Clune V. Walker, 170 N.Y.S.2d 
604. 

Ohio.—State ex rei. Rosenthal v. City 
of Bedford, App., 134 N.B.2d 727. 

62. N.Y.—Shepard v. Village of 
Skaneateles, 89 N.E.2d 619, 300 N. 
T. 116—^Dowsey v. Village of Ken- 
sington, 177 N.B. 427, 267 N.Y. 221, 
86 A.L.R. 642. 

63. Cal.—Bailey v. Lios Angeles 
County, 293 P.2d 449, 46 C.2d 182. 

ni.—Regner v. McHenry County, 188 
N.E.2d 646, 9 I11.2d 577—^Dunlap v. 
City of Woodstock, 91 N.E.2d 434, 
406 111. 410. 
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far as it is designed merely to preserve the appear- 
ance of a designated neighborhood, is invalid.®® 
Causes which may depress highly sensitive persons 
furnish no basis for restrictions on the use o£ prop- 
erty by a zoning regulation.^® 

It has also been held, however, that zoning regu- 
lations may extend beyond striet considerations of 
health and safety and include aesthetk considera¬ 
tions,and that aesthetic considerations may consti¬ 
tute a proper factor in determining whether a zoning 
regulation is validJ^ When once it is determined 
that the regulation tends to promote the public 
health, public safety, or public welfare, aesthetic 


considerations may be considered by the municipal- 
ity in the enactment of the particular regulation,72 
and it is not a valid objection to a regulation which 
can be sustained as promoting the public health and 
safety that it was induced by reason of aesthetic 
value.7® 

§ 37. Hardship, Loss, or Benefit to Particu¬ 
lar Persons 

In determining the validity of zoning regulatione, the 
public Interest muet be welghed against the right of In- 
dividual owners, and whlle the effect of a regulation on 
the land valuee Is not controlllng, It Is a proper element 
to be considered, since no basis for the exercise of the 


773—^Barney & Casey Co. v. Town 
of Milton, 87 N.E.2d 8. 324 Mass. 
440—122 Maln St. Corp. v. City of 
Brockton, 84 N.R2d 13, 823 Mass. 
646. 

Mo.—City of St. Louls v. Frledman, 
216 S.W.2d 476, 868 Mo. 681. 

Web.—^Baker v. SomervlUe, 293 N.W. 
326, 138 Neb. 466. 

N.T.—Cordts v. Hutton Co., 262 N.Y. 
S. 539, 146 Mlsc. 10, afflrmed 269 
N.T.S. 936 (second case), 241 App. 
Div. 648, afflrmed 195 N.E. 124, 266 
3Sr.T. 399. 

Northport Water Works Co. v. 
Carll, 133 N.Y.S.2d 869—Crone v. 
Town of Brighton, 119 N.Y.S.2d 877 
—Housebolder v. Town of Qrand 
Island, 114 N.Y.S.2d 862, afflrmed 
114 N.Y.S.2d 262, 280 App.Dlv. 874, 
appeal denled 116 N.Y.S.2d 925. 280 
App.Div. 910, motion denled 109 W. 
B.2d 87, 304 N.Y. 796, afflrmed 113 
N’.E.2d 655, 306 N.Y. 806. 

Ohlo.—Cleveland Tnist Co. v. Vlllage 
of Brooklyn, 110 N.B.2d 440, 92 
Ohlo App. 361, appeal dlsmissed 108 
- N.B.2d 679, 158 Ohio St. 268. 

Pa.—Appeal of Medinger, 104 A.2d 
118, 377 Pa. 217—Appeal of Lord, 

81 A.2d 633. 368 Pa. 121—Appeal 
of Kerr, 144 A. 81, 294 Pa. 246— 
Appeal of Lilggett, 139 A. 619, 291 
Pa, 109. 

Miller v. Seaman, 8 A.2d 416, 187 
Pa.Super. 24. 

Va.—West Bros. Brlck Co. v. City of 
Alexandria. 192 S.E. 881, 169 Va. 
271, appeal dlsmissed 58 S.Ct. 369, 
302 U.S. 658, 82 L.Bd. 608, rehear- 
ing denled 58 S.Ct. 480, 302 U.S. 781, 

82 UBd. 603. 

43 C.J. p 338 note 5, p 416 note 96. 
Moving faetor 

(1) In determining the validity of 
zoning restrictions under police Pow¬ 
er, sesthetlcs may be au incident but 
cannot be moving factor. 

Mlch.—^Hitchman v. Oakland Tp., 45 
N.W.2d 806, 829 Mich. 331—^Prisch- 
kom Const. Co. v. Lambert, 24 N.W. 
2d 209, 316 Mich. 666—Wolverlne 
Sign Works v. City of Bloomfleld 
Hilis, 271 N.W. 823, 279 Mich. 205. 

(2) Regard for preservation of nat- 
ural beauty of a neighborhood makes 


enactment of a zoning regulation de- 
sirable but does not itself give vital- 
ity to regulation. 

Mass.—^Bamey & Casey Co. v. Town 
of Mllton, 87 N.E.2d 9, 324 Mass. 
440. 

It is 'Ti^oblematical’’ whether ses- 
thetic considerations Justlfy the Im- 
posing of zoning restrictions. 

Ky.—Standard Oll Co. v. City of 
Bowllng Green, 60 S.W.2d 960, 244 
Ey. 362, 86 A.Ii.B. 648. 

Begnlatioii held not motivated by 
aesthetic considerations. 

Pa.—Appeal of Llggett, 189 A. 619, 
291 Pa. 109. 

68. N.Y.—^Presnell v. Leslle, 166 N.Y. 
S.2d 488, 3 N.Y.2d 384, 144 N.E.2d 
881. 

Ohio.—State v, Woodworth, 169 N.B. 

713, 83 Ohio App. 406. 

Pa.—^Appeal of Hessenbruch from 
Radnor Tp. Zoning Ordinance, 
Quar.Sess., 40 I)el.Co. 43. 

Tex.—^Nlday v. City of Bellaira Clv. 
App., 251 S.W.2d 747. 

69. U.S.—Women’s Eansas City St. 
Andrew Soc. v. Kansas City, Mo., 
aCA^Mo., 68 F.2d 598. 

70. N.Y.—People, on Inf. of Barker, 
V. Elkln, 80 N.Y.S.2d 626—Blbert 
V. Vlllage of North Hilis, 28 N.Y.S. 
2d 317, reversed on other grrounds 
28 N.Y.S.2d 172, 262 App.Dlv. 866, 
reargument denled 29 N.Y.S.2d 162, 
262 App,Div, 872. 

Wis.—State ex rei. Savdand Park 
Holding Corp. v. Wieland, 69 N.W. 
2d 217, 269 Wls. 262, certiorari de- 
I nied 76 S.Ct. 81, 360 U.S. 841, 100 
I REd. 750. 

71. Mass.—^Bamey & Casey Co. v. 
Town of Mllton, 87 N.B.2d 9, 824 
Mass. 440. 

N.Y.—^Baddour v. City of Long Beach, 
18 N,B.2d 18, 279 N.Y. 167. 124 A. 
L.R. 1003, reargument denled 19 
N.E.2d 90, 279 N.Y. 794, appeal dis- 
missed 60 S.Ct. 77, 808 U.S. 503. 84 
LuEd. 431—^Presnell v. LesUe, 166 
N.Y.S.2d 488, 8 N.Y.2d 384, 144 N. 
E.2d 881. 

Krantz v. Town of Amherst, 80 
N.Y:S.2d 812, 192 Mlsc. 912. 
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• Northport Water Works Co. v. 

Carll, 133 N.Y.S.2d 869. 

Ohio.—Crlterion Service v. City of 
East Cleveland, App., 88 N.E.2d 
300, appeal dlsmlss6d,89 N.E.2d 475, 
162 Ohio St. 416. 

Pa.—Appeal of Eerr, 144 A. 81, 294 
Pa. 246. 

72. 111.—^Trust Co. of Chlcago v. City 
of Chlcago, 96 N.E.2d 499, 408 111. 
91—^Neef v. City of Sprlngfield, 43 
N.E.2d 947, 880 UL 276. 
lowa.—Stoner MeCray System v. 
City of Des Molnes, 78 N.W.2d 843, 
247 lowa 1313—^Anderson v. Jester, 
221 N.W. 364, 206 lowa 462. 

La.—City of New Orleans v. Devy, 64 
So.2d 798, 223 La. 14. 

Mass.—Opinion of the Justices to the 
Senate, 128 N.E.2d 657, 833 Mass. 
773—122 Maln St. Corp. v. City of 
Brockton, 84 N.E.2d 18, 323 Mass. 
646. 

Mich.—Frlschkom Const. Co. v. Lam- 
bert, 24 N.W.2d 209, 316 Mich. 666— 
Wolverlne Sign Works v. City of 
Bloomfleld Hilis, 271 N.W. 823, 279 
Mich. 206. 

Mo.—City of St. Louls v. Prledman, 
216 SW.2d 475, 368 Mo. 681. 

N.Y.—^People v. Calvar Corp., 69 N. 
Y.S.2d 272, afflrmed 36 N.E.2d 644, 
286 N.Y. 419, 136 A.L.R 1376. 
N.H—Sundeen v. Rogers, 141 A. 142, 
83 N.H 263. 67 A.L.R. 960. 

Ohio.—^Davis v. MePherson, 182 N.E. 
2d 626, appeal dlsmissed 130 N.E. 
2d 342, 164 Ohio St. 296, and 130 
N.E.2d 794, 164 Ohio St. 376. 

Tex.—Connor v. City of University 
Park, ClvApp., 142 S.W.2d 706, er¬ 
ror refused. 

Va.—West Bros. Brlck Co, v. City of 
Alexandrla, 192 S.E. 881, 169 Va. 
271, appeal dlsmissed 68 S.Ct. 369. 
802 U.S. 668, 82 L.Ed. 608, rehear- 
Ing denled 68 S.Ct. 480, 302 U.S. 
781, 82 L.Ed. 603. 

’ 48 C.J. p 388 note 6. 

73- N.H.—Sundeen v. Rogers, 141 A. 

142, 88 N.H. 263, 67 A.L.R. 960. 

Pa.—Appeal of Llggett, 189 A. 619, 
291 Pa. lOf. 
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zoning power exists If the publlo galn Is small com- 
pared with Indivfdual hardships and loss. 

In determining the validity of zoning regulations 
the seriousness of the restriction on the private right 
must be considered in balance with the expediency 
of the public interest,*^^ since the police power, which 
is the legal basis for zoning legislation, as discussed 
supra § 16, must be reconciled with the legitimate 
use of private property, in harmony with constitu- 
tional guarantiesJS Ordinarily, where a municipal- 


ity acts in the lawful exercise of its police power in 
enacting zoning regutations, the owners of property 
not taken have no redress because the value thereof 
is diminished,^® and the fact that the exercise of the 
zoning power reduces the value of some individua! 
rights does not render it invalid if the restriction is 
for the greater benefit accruing to the public as a 
wholeJ^ 

Generally the effect of a zoning ordinance on land 
values is not controlling,^» and the validity of a zon- 


74L m.—^Bauske v. City of Des 
Plaines, 148 N.E.2d 584, 13 HI. 169 
—^Myers v. City of Elmhurst, 147 
NJ3.2d 800, 12 I11.2d 637 —La Salle 
Nat. Bank of Chicago v. Cook Coun- 
ty, 145 N.E.2d 65, 12 I11.2d 40— 
Hannifin Corp. v. City of Berwyn, 
115 N.E.2d 815, 1 I11.2d 28. 

Hick.—^McGiverin v. City of Hunting- 
ton Woods. 72 N.W.2d 106, 843 
Mich. 413—Janesick v. City of De- 
troit, 60 N.W.2d 462. 837 Mlch. 549. 
N.H.—Brady v. City of Keene, 4 A.2d 
658, 90 N.BC 99. 

N.J.—^Roselle v. Mayor and Councll 
of Borough of Moonachie, 189 A.2d 
42, 49 N.J.Super. 86. 

N.T.—Shepard v. Village of Skanea- 
teles. 89 N.E.2d 619, 300 N.Y. 116. 

Clune V. Walker, 170 N.T.S.2d 
604. 

Tex.—City of West University Place 
V. Eliis, 184 S.W.2d 1038, 184 Tex. 
222 . 

OrdlaaiLce lield InvaUd 
Where purpose of township zoning 
ordinance and its enforcement was to 
conserve property values In immedi¬ 
ate neighborhood and enforcement of 
ordinance would not tend to lessen 
congestion on public streets, promote 
public sanltation, health, safety, and 
general welfare, ordinance was Inval¬ 
id. 

Mlch.—^Ellzabeth Liake Estates v. 
Waterford Tp., 26 N.W.2d 788, 317 
Mich. 859. 

75. Colo.—People ex rei. Grommon 
V. Hedgcock, 104 P.2d 607, 106 Colo. 
800. 

76. Wis.—^Higbee v. Chicago, B. & Q. 
R. Co., 292 N.W. 320, 236 Wis. 91, 
128 A.D.E. 734. 

Xraoompensated htizden 
A zoning ordinance, which rests on 
police power of state, may lay an 
uncompensated burden on some prop¬ 
erty owners. 

lowa.—^Boardman v. Davis, 3 N.W.2d 
608, 231 Zowa 1227. 

Iband pnrohased from oity 
Company purchasing land from 
City for residence purposes could not 
recover, on ground of city^s subse- 
quent Improper exercise of police 
power in passing zoning ordinance. 
XJ.S.—America Land Co. v. City of 
Keene, C.C.A.N.H.. 41 F.2d 484. 


77- XJ.S.—Women*s ICansas City St. 
Andrew Soc. v. Kansas City, Mo., 
C.C.A.MO.. 68 F.2d 693. 

Cal.—Beverly Oil Co. v. City of Dos 
Angeles, 254 P.2d 865, 40 C.2d 552 
—Clemons v. City of Los Angeles, 
222 P.2d 439, 36 C.2d 96—Lockard 
V. City of Los Angeles, 202 P.2d 38, 
33 C.2d 463, 7 A.L.R.2d 990, cer. 
tiorari denied 69 S.Ct. 1516, 837 
U.S. 939, 93 L.Ed. 1744. 

111.—Dunlap V. City of Woodstock, 
91 N.E.2d 434, 406 111. 410—Du 
Page County v. Henderson, 83 N.E. 
2d 720, 402 IlL 179—Neef v. City 
of Sprlngfield. 43 N.E.2d 947, 380 
111. 275—^Evanston Best & Co. v. 
Goodman, 16 N.E.2d 131, 869 111. 
207. 

City of Sprlngfield v. Kable, 29 
N.B.2d 676, 306 IlLApp. 616. 

lowa.—^Anderson v. Jester, 221 N.W. 
364, 206 lowa 452. 

Mass.—Calres v. Building Com*r of 
Hinghom, 83 NJS.2d 550, 323 Mass. 
589. 

Mo.—^Ryan v. City of Warrensburg, 
117 S.W.2d 303, 342 Mo. 761. 

N.T.—^Brown v. Tillage of Owego, 21 
N.T.S.2d 906, 260 App.Div. 328, af- 
firmed 30 N.E.2d 604, 284 N.T. 665. 

Little V. Toung, 82 N.T.S.2d 909, 
afflrmed 86 N.T.S.2d 41, 274 App. 
Div. 1005, reargument and appeal 
denied, 86 N.T.S.2d 288, 274 App. 
Div. 1065, motion denied 86 NJ3.2d 
61, 298 N.T. 918, afflrmed 87 N.E.2d 
74, 299 N.T. 699. 

Chio.—State ex rei. Helsel v. Board 
of Com*rs of Cuyahoga County, 
Com.Pl., 79 N.B.2d 698, afflrmed 78 
N.E.2d 694, 83 Ohio App. 388, ap¬ 
peal dismissed 79 N.E.2d 911, 149 
Ohio St. 583. 

Pa.—Appeal of Liggett, 139 A. 619, 
291 Pa. 109. 

R. 1.—^Buckmlnster v. Zoning Board of 
Review of City of Pawtucket, 33 A. 
2d 199, 69 R.L 396. 

S. C.—^Talbot V. Myrtle Beach Bd. of 
Adiustment, 72 S.E.2d 66, 222 S.C 
166. 

Tenn.—^Davldson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327— 
Howe ReaJty Co. v. City of Nash- 
ville, 141 S.W.2d 904, 176 Tenn. 
406. 

Tex.—^Luse v. City of Dallas, Civ. 
App., 131 S.W,2d 1079, error re- 
fused. 


PubUo good means more than spe- 
cial benefits from a zoning ordinance 
which are conferred only on a few. 
111.—^Trust Co. of Chicago v, City of 
Chicago, 96 N.E.2d 499, 408 111. 91. 

Speculative nses 

Zoning ordinance cannot be de- 
clared unreasonable and Invalid 
merely because it prohlbits specula¬ 
tive uses which owner might desire 
to make of property in future. 

Kan.—^Hoel v. Kansas City, 291 P. 
780, 131 Kan. 290. 

ValTLe of investments i 

(1) Right of municipal legislative 
body to pass zoning ordinance is not 
limited by fact that value of invest- 
ments made in business prior to any 
legislative action will be greatly dim- 
inished, as business which was en- 
tirely unobjectionable when estab- 
lished may become, by growth of 
population in vlcinity, a source of 
danger to health and comfort of oc- 
cupaits of surrounding territory. 

Cal.—^People v. Johnson, 277 P.2d 46, 

129 C.A.2d 1. 

(2) A property owner is not to be 
protected in face of a zoning ordi¬ 
nance against his loslng maximum 
retum from his investment. 

N.T.—Osborne v. Village of East 
Hampton, 61 N.T.S.2d 142, afflrmed 
66 N.T.S.2d 646, 271 App.Div. 887. 

Parttcnlar benefits 

Ordinarily, loss to Indivldual from 
zoning regulations will not invalidate 
regulations where regulations reason- 
ably serve to lessen congestion in 
streets, to secure safety from fire, 
panic, and other dangers, to promote 
health and general welfare, to pro¬ 
vide adequate llght and alr, to pre- 
vent overcrowding of land, to avoid 
undue concentratlon of population, 
and to facilitate adequate provlsion 
for transportation, water, sewerage, 
schools, parks, and other publio re- 
quirements. 

Conn.—Strain v. Mims, 193 A. 764, 
123 Conn. 276. 

78- IlL^Knom v. City of Elmhurst, 
133 N.E.2d 1, 8 111.2d 104—Galt v. 
Cook County, 91 N.E.2d 395, 406 
111. 396—Braden v. Much, 87 N,E. 
2d 620, 403 HI. 507—Metropolitan 
Life Ins. Co. v. City of Chl<^o, 
84 N.E.2d 826, 402 IlL 681. 
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ing ordinance is not to be tested solely by whether 
financial loss is caused,*^® since constitutional rights 
will not be measured in terins of money.so Accord- 
ingly, such a regulation, if otherwise reasonable and 


in the public interest, is not invalid merely because it 
causes hardship to some individuals^l and depre- 
ciates the value of some property,*2 or because it 
prevents any practical economic use of particular 


Grand Trunk Western R. Co. v. 
City of Chlcago. 106 N.B.2d 162, 
846 IlLApp. 876. 

Mich.—Industria! Land Co. v. City of 
Birmingliam, 78 N.W.2d 666, 346 
Mich. 667—^Redford Moving & Stor- 
age Co. V. City of Betroit. 68 N.W. 
2d 812, 336 Mich. 702. 

N.J.—^Birkfleld Realty Co. v. Board of 
Com'rs of City of Orange, 79 A.2d 
326, 12 N.J.Super. 192. 

Ohio.—^Partain v. City of Brooklyn. 
Oom.Pl., 138 N.E.2d 180, afflrmed 
133 K.E.2d 616, 101 Ohio App. 279. 
PA—Gracey v. Township of Sprlng- 
fleld, Com.Pl., 37 Bel.Co. 22. 

79. Ala.—Leary v. Adams, 147 So. 
391, 226 AlA 472. 

Cal.—^Lagiss v. Kraintz, 232 P.2d 641. 
Miss.—^Palazzola v. City of Gulfport, 
62 So.2d 611, 211 Miss. 737. 

N.H.—Stone v. Cray, 200 A. 517, 89 

N. H. 483. 

N.T.—^Pox Meadow Estates v. Cui- ■ 
ley, 262 N.T.S. 178, 233 App.Div. 
260, afflrmed 186 N.E. 714, 261 N.T. 
506. 

Andrews v. Town Bd. of Town of 
Dewltt, Onondaga County, 98 N.T. 
S.2d 494 

N.C.—Ellzabeth City v. Aydlett, 161 
S.B. 78. 201 N.C. 602. 

Pa.—^Murphy v. Abington Tp., Com. 
PL, 67 Montg.Co. 269. 

Paimess tm test 

Pinancial loss to property owner is 
not test of constitutionality of zoning 
ordinance, which depends on faimess 
of ordinance and classification. 

Ala.—Marshall v. City of Mobile, 
AIa, 36 So.2d 663, 260 AIa 646. 
Serlons Injnry 

Zoning may inflict serlous pecu- 
niary Injury on the landowner with- 
out being arbitrary. 

B.C.—^Leventhal v. Dlstrict of Co- 
lumbiA 100 F.2d 94, 69 App.D.C. 
229. 

Oronnd of complalnt 
A landowner, even though he may 
be deprlved by zoning ordinance of 
use of land that would be more prof- 
itable to hlm, has no just ground of 
complalnt unless he shows that zon¬ 
ing ordinance as applied to him and 
his property is plainly arbitrary and 
unrecLsonable and has no rational re- 
lation to any of purposes mentioned 
in statute authorizing zoning ordi¬ 
nance or to any of purposes for 
which pollce power may be legitl- 
mately exercised. 

Mass.—Building Com’r of Medford v. 

O. & H. Co., 66 N.E.2d 637, 319 
Jdass. 273. 

80. Va—W est Bros. Brlck Co. v. 
City of AlezandriA 192 S.E. 881, 
169 Va 271, appeal dismlssed 68 S. 


Ct. 369, 302 U.S. 658, 82 B.Ed. 608, 
rehearing denied 58 S.Ct. 480, 302 
U.S. 781, 82 L..Bd. 603. 

81. Cal.—^Llvingston Bock & Gravel 
Co. V. Lios Angeles County, 272 P. 
2d 4. 43 C.2d 121—McCarthy v. City 
of Manhattan Beach, 264 P.2d 932, 
41 C.2d 879, certiorari denied 76 S. 
Ct. 29, 348 U.S. 817, 99 L.Ed. 644— 
Lockard v. City of Los Angeles, 202 

P.2d 38, 38 C.2d 463, 7 A.L.R.2d 
990, certiorari denied 69 S.Ct. 1616, 
337 U.S. 939. 93 L..Ed. 1744. 

City of Los Angeles v. Gage, 274 
P.2d 34, 127 C.A.2d 442. 

Conn.—^Florentine v. Town of Barien, 
116 A.2d 328, 142 Conn. 415. 
lowa.—^Brackett v. City of Bes 
Molnes, 67 N.W.2d 542, 246 lowa 
249. 

Md.—Grant v. Mayor and City Coun- 
cil of Baltimore, 129 A.2d 363. 212 
Md. 301—Camey v. City of Balti¬ 
more, 93 A.2d 74, 201 Md. 130. 

Mo.—State ex rei. Oliver Cadillac Co. 

I V. Christopher, 298 S.W. 720, 317 
Mo. 1179, error dismissed Oliver 
Cadillac Co. v. Christopher. 49 S. 
Ct 17, 278 U.S. 662, 73 L.Ed. 669. 
Neb.—Graham v. Graybar Elee. Co., 
63 N.W.2d 774, 168 Neb. 627—Ba- 
vis V, City of Omaha, 45 N.W.2d 
172, 153 Neb. 460. 

N.T.—^B^eeman v. City of Tonkers, 
129 N.T.S.2d 703, 206 Misa 947. 

Andrews v. Town Bd. of Town of 
Bewitt, Onondaga County, 98 N.T. 
S.2d 494. 

Pa.—^Appeal of Eerr, 144 A. 81, 294 
Pa. 246. 

Bunlap V. Board of Adjustment 
of Sharon Hili, Com.Pl., 38 Bel.Co. 

164. 

S.C,—Talbot V. Myrtle Beach Bd. of 
Adjustment, 72 S.E.2d 66 , 222 S.C. 

165. 

Betermlnatlve oonsideratloiL 
Where it appears that restrictlons 
of a zoning ordinance bear substan- 
tial relation to public health, safety, 
morals, or general welfara such a 
Gonsideration is determinative re- 
gardless of fact that individuals may 
sufEer an invasion of their property, 
111,—^Rector v. Board of Appeals Un¬ 
der Zoning Ordinance of City of 
Banville, 96 N.E.2d 99, 342 IlLApp. 
51. 

Bxpenses of busliLess 

A zoning ordinance does not be- 
come unreasonable by reason of the 
fact solely that it Increases the ex¬ 
pense of a business and consequently 
Increases cost of the product of the 
business. 

N.T,—^Krantz v. Town of Amherst, 
80 N.T.S.2d 812, 192 Misc. 912. 

82. U.S.—Vlllage of Euclld v. Amb- 
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ler Realty Co., Ohio, 47 S.Ct 114, 
272 U.S. 365, 71 L.Ed. 303, 54 A.I 4 . 

R. 1016. 

Eroeger v. Stahl, C.A.N.J., 248 P. 
2d 121—American Wood Products 
Co. V. City of Minneapolis, B.C. 
Minn., 21 F.2d 440, afflrmed, C.C.A., 
36 F.2d 667. 

Standard Oll Co. v. City of Tal- 
lahassee, Fla., B.C.Fla., 87 F.Supp. 
146, afflrmed 183 F.2d 410, certio¬ 
rari denied 71 S.Ct 208, 340 U.S. 
892, 96 L.Ed. 647. 

Cal.—City of L«a Mesa v. Tweed & 
Gambrell Planing Mill, 304 P.2d 
803, 146 C.A.2d 7 62—Roney v. 

Board of Sup'rs of Contra Costa 
County, 292 P.2d 629, 138 CJL2d 
740. 

Mass.—^Plerce v. Town of Wellesley, 
146 N.B.2d 666 . 

Mich.—^Anderson v. City of Holland, 
74 N.W.2d 894, 344 Mich. 706— 
City of Howell v. Kaal, 67 N.W.2d 
704, 341 Mich. 686 —^Moreland v. 
Armstrong, 297 N.W. 60, 297 Mich. 
32. 

N.T.—^Vlllage of Old Westbury v. 
Foster, 83 N.T.S.2d 148, 193 Misc. 
47—^Nappi V. LaGuardiA 65 N.T.S. 
2d 80, 184 Misc. 776, afflrmed 64 N. 
T.S.2d 722, 269 App.Biv. 693, af¬ 
flrmed 64 N.B.2d 716, 296 N.T. 652. 

Vernon Park Realty v. City of 
Mount Vemon, 122 N.T.S.2d 78, 
afflrmed 125 N.T.S.2d 112, 282 App. 
Biv. 890, appeal denied 126 N.T.S. 
2d 200, 282 App.Biv. 968, appeal 
denied 117 N.B.2d 919, 306 N.T. 746, 
afflrmed 121 N.E.2d 617, 307 N.T. 
493—^Harrison v. Reidpath, 93 N.T. 

S. 2d 569. 

N.C.—^Appeal of Parker, 197 S.B. 706, 
214 N.C. 61, appeal dismissed Par¬ 
ker V. City of Greensboro, 69 S.Ct 
160, 306 U.S. 668 , 83 L.Ed. 368. 
Ohio.—^Morris v. Roseman, App., 118 
N.E.2d 429, reversed on other 
grounds 123 N.E.2d 419, 162 Ohio 
St 447. 

Pa.—Appeal of Eerr, 144 A. 81, 294 
Pa. 246. 

Strawbridge v. Horsham Tp., 7 
PABist & Co.2d 161, 72 Montg.Co. 
117. 

Tenn.—White v. Henry, 286 S.W.2d 
353, 199 Tenn. 219—Henry v. White, 
260 S.W.2d 70, 194 Tenn. 192. 

Tex.—^Lombardo v. City of Ballas, 
Clv.App., 47 S.W.2d 496, afflrmed 73 
S.W.2d 475, 124 Tex. 1. 

Wis.—^Jefferson County v. TImmel, 51 
N.W.2d 618, 261 Wis. 39. 

Test 

Where a destruction of value oc- 
curs, test to be applied is whether 
such destruction promotes public 
he'^lth. safety, morals, or general 
welfarA 
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property without commensurate advantage to other 
property.^® Likewise, the welfare of the community 
may not be subordinated to the profit motive of an 
individual owner,®^ and the fact alone that the 
property in question may be more valuable if other- 
wise zoned is not decisive in determining the valid- 
ity of an ordinance,®® particularly where the pro- 
posed zoning would depreciate the value of other 
property in the area.®® 

The objective effect of an ordinance on the prop- 


ZONING § 37 

erty rights of the persons affected thereby should be 
considered,®*^ and may be persuasive in passing on 
the validity of an ordinance.®® So, it has been held 
that in determining the validity of a zoning regula- 
tion it is proper to consider the hardship and loss 
imposed on individuals,®® and the extent to which 
the value of property has been diminished by the 
regulation,®® since no basis for the exercise of the 
zoning power exists if the public gain is small 
compared with individual hardships and loss.®^ 

Where there is no material relation of the re¬ 


ni.—^Krom v. City of Elmhurst, 138 
N.B.2d 1, 8 I11.2d 104. 

Knowledsre of Impedimeat 
Where landowner» at time of ac- 
quisltlon of property, was aware of 
Impediment to sell arlsing from zon- 
ing restrictions, landowner could not, 
under circumstances, secure removal 
of such restrictions, even though he 
was suffering material diminution in 
value of his property by refusal to 
remove restrictions. 

Fla.—Garlick v. City of Mlami, 67 Sa 
2d 440. 

83. N.J.—Schaible v. Board of Ad- 
justment, 49 A.2d 60, 134 N.J.Law 
473. 

84. N.J.—^Rockaway Estate v. Rock- 
away Tp., 119 A.2d 461, 38 N.J. 
Super. 468. 

85. Cal.—^Lagiss v. Kralntz, 232 P. 
2d 641, 104 C.A.2d 793. 

111.—Zweifel Mfg. Corp. v. City of 
Peoria, 144 N.E.2d 693, 11 I11.2d 489 
—Bolger V. Village of Mount Pros- 
pect, 141 N,B.2d 22, 10 I11.2d 696— 
Liberty Nat. Bank of Chicago v. 
City of Chicago, 139 N.B.2d 236, 10 
111.2d 137—Jacobson v. City of 
Bvanston, 139 N.E.2d 206, 10 I11.2d 
61—^Pirst Nat Bank of Lake Por- 
est V. Lake County, 130 N.E,2d 267, 
7 I11.2d 213—^People ex rei. Alco 
Deree Co. v. City of Chicago, 118 
N.E.2d 20, 2 I11.2d 360—Mlller Bros. 
Lumber Co. v. City of Chicago, 111 
N.E.2d 149, 414 IlL 162—Wesemann 
V. Village of La Grange Park, 94 
N.E.2d 904, 407 111. 81. 

Hibser v. Zoning Bd. of Appeals 
of Peoria County, 139 N.E.2d 325, 
12 lll.App.2d 366. 

lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 642, 246 lowa 
249. 

Md.—^Walker v. Board of County 
Com’rs of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 
76 S.Ct 180, 360 U.S. 902, 100 L. 
Ed. 792. 

N.J.—Clary v. Borough of Eatontown, 
124 A.2d 54, 41 N.J.Super. 47. 

N.T.—Shepard v. Village of Skanea- 
teles, 89 N.B.2d 619, 300 N.T. 116. 

Plymouth Builders v. Village of 
Lindenhurst 134 N.T.S.2d 226, 284 
App.Div. 895. 


Scutori V. Incorporated Village 
of Bayville, 120 N.Y.S.2d 794. 

Ohio.—Cleveland Trust Co. v. Village 
of Brooklyn, 110 N.B.2d 440, 92 
Ohio App. 351, appeal dismissed 108 
N.B.2d 679, 168 Ohio St 268. 
FinaiLclal advaiLtage to owner from 
particular zoning is not decisive test 
of validity of ordinance. 

Mass.—^Nectow v. City of Cambridge, 
157 N.E. 618, 260 Mass. 441, re- 
versed on other grounds 48 S.Ct. 
447, 277 U.S. 183, 72 L.Bd. 842. 
Detriment to publio welfar» 

Profit that would accrue to individ¬ 
ual property owners, if zoning re¬ 
strictions were removed, must be 
weighed against detriment to pub¬ 
lic welfare that would ensue, and one 
property owner should not be permit- 
ted to increase value of his property 
at expense of his neighbors. 

111.—Miller Bros. Lumber Co. v. City 
of Chicago, 111 N.B.2d 149, 414 111. 
162. 

86. 111.—^Bolger v. Village of Mount 
Prospect 141 N.B.2d 22 . 10 I 11 . 2 d 
696. 

87. Conn .—'F alrlawns Cemetery 
Ass'n V. Zoning Commisslon of 
Town of Bethel, 86 A,2d 74, 138 
Conn. 434. 

111.—^Wesemann v. Village of La 
Grange Park, 94 N.B.2d 904, 407 
111. 81—Galt V. Cook County, 91 N. 
E.2d 396, 406 111. 396—Braden v. 
Much, 87 N.E.2d 620, 403 111. 507. 

Grand Trunk Western K. Co. v. 
City of Chicago, 105 N.E.2d 162, 
346 I11A.PP. 376. 

Mich.—^Industrial Land Co. v. City 
of Blrmingham, 78 N.W.2d 666, 346 
Mich. 667—Redford Moving & Stor- 
age Co. V. City of Detroit, 58 N.W. 
2d 812, 336 Mich. 702. 

Ohio.—^Partain v. City of Brooklyn, 
138 N.B.2d 180, afflrmed 133 N.B.2d 
616, 101 Ohio App. 279. 

88. 111.—Galt v. Cook County, 91 N. 
B.2d 396, 405 111. 396—Braden v. 
Much, 87 N.B.2d 620, 403 111. 607— 
Metropolitan Life Ins. Co. v. City 
of Chicago, 84 N.E.2d 825, 402 111. 
581. 

Grand Trunk Western K. Co. v. 
City of Chicago, 105 N.E.2d 152, 
346 IlhApp. 376. 
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89. 111.—^Myers v. City of Blmhurst, 

147 N.B.2d 300, 12 I11.2d 637—La 
Salle Nat. Bank of Chicago v. Cook 
County. 145 N.E.2d 66. 12 111.2d 40 
—Jacobson v. City of Bvanston, 139 
N.B.2d 206, 10 I11.2d 61. 

90. Conn.—^Palrlawns Cemetery 
Ass*n V. Zoning Commisslon of 
Town of Bethel, 86 A.2d 74, 138 
Conn. 434. 

m.—Bauske v. City of Des Plaines, 

148 N.E.2d 684, 13 IU. 169—Myers 
V. City of Blmhurst, 147 N.B.2d 
300, 12 I11.2d 637—La Salle Nat. 
Bank of Chicago v. Cook County, 
145 N.B.2d 66, 12 I11.2d 40—Jacob¬ 
son V. City of Bvanston, 139 N.E.2d 
206, 10 I11.2d 61—Krom v. City of 
Blmhurst, 133 N.B.2d 1, 8 I11.2d 104 
—^Pirst Nat. Bank of Lake Porest 
V. Lake County, 130 N.E.2d 267, 7 
I11.2d 213—^Miller Bros. Lumber Co. 
V. City of Chicago, 111 N.E.2d 149, 
414 111. 162—Mundelein Estates v. 
Village of Mundelein, 99 N.B.2d 
144, 409 111. 291—Galt v. Cook 
County, 91 N.B.2d 396, 405 111. 396. 

Md.—^Kracke v. Weinberg, 79 A.2d 
387, 197 Md. 339. 

Mich.—^McGiverin v. City of Hunt- 
ington Woods, 72 N.W.2d 106, 843 
Mich. 413—Long v. City of High- 
land Park, 45 N.W.2d 10, 329 Mich. 
146. 

Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wash.3d 358. 

Elfeot on adjolsing property 
Where value of a lot would be 

greatly impaired, without increasing 

value of adjoining property, zoning 

law would be invalid. 

D.C.—^Wolpe V. Poretsky, 164 P.2d 
330, 81 U.SApp.D.C. 67, certiorari 
denied 67 S.Ct. 69, 329 U.S. 724, 91 
L.Bd. 627. 

91. 111.—Wehrmeister v. Du Page 
County, 141 N.B.2d 26, 10 I11.2d 604 
—Jacobson v. City of Bvanston, 139 
N.E.2d 206, 10 I11.2d 61—Mahoney 
V. City of Chicago, 137 N.B.2d 37, 9 
I11.2d 166—Petropoulos v. City of 
Chicago, 125 N.B.2d 522, 5 I11.2d 270 
—^Northern Trust Co. v. City of 
Chicago, 123 N.B.2d 330, 4 I11.2d 
432—^Miller Bros. Lumber Co. v. 
City of Chicago, 111 N.B.2d 149, 414 
111. 162—^Pioneer Trust & Sav. Bank 
V. VUlage of Oak Park, 97 N.B.2d 
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§§ 37-39 ZONING 

Strictive ordinance to the public good, such ordi- 
nance cannot, under the guise of a zoning regulation, 
either confiscate the property^^ qj. inflict a substan- 
tial financial injury on the owner thereof.^^ AI- 
though zoning laws may inflict severe pecuniary 
damage on land owners without being confiscatory,^^ 
generally, they must not be confiscatory.^S Hence, 
zoning laws that resuit in relatively little gain or 
benefit to the public while inflicting serious injury or 
loss on the property owner may not be sustained,^® 
since they are confiscatory and void^^ A municipal- 
ity is without power so to zone property as to ren- 
der it worthless,®* or almost worthless,^^ so that the 
depreciation of the property amounts to a confisca- 
tion,i and the zoning power may not be used to de- 
press the values of property which the city may in 
the future desire to take under the power of emi¬ 
nent domain.2 


§ 38. Retroactive Operation 

As a general rula a zonfng ordinance or regulatlon 
should be prospective In operation. 

As a general rule the restrictions of a zoning ordi¬ 
nance or regulation may not be made retroactive,3 
but only prospective^ It has been held, however, 
that despite their retroactive operation, ordinances 
which have no adverse effect on vested or sub- 
stantial rights, or which merely regulate rights 
or change their form, are not invalid, particularly 
where such ordinances are in the proper exercise of 
police power.5 

§ 39. Private Agreements 

Private agreements have no bearing on the validity 
of a zoning ordinance. 

Private agreements imposing restrictions on the 
ownership or use of property have no bearing on 


S02, 408 111. 458—Dunlap v. City of 
Woodstock. 91 N.E.2d 434, 405 111. 
410—Galt V. Cook County, 91 N. 
E.2d 395, 406 111. 396—Braden v. 
Much, 87 N.E.2d 620, 403 111. 607 
—People ex rei. JToseph Lumber 
Co. V. City of Chicago, 83 lsr.E.2d 
692, 402 m. 321—Qulllci v. Vlllagre 
of Mount Prospect, 78 N.E.2d 240, 
399 111. 418. 

Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Waah.2d 368. 

92. 111.—mdland Elee. Coal Corp, v. 
Knox County, 115 N,E.2d 275, 1 IU. 
2d 200—^People v. City of Ro<^ord, 
2 NJEM 842, 363 111. 581. 

Wash.—Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 858. 

93. HL—Midland Blec. Coal Corp. v. 
Knox County, 115 N.E.2d 276, 1 IlL 
2d 200—^People v. City of Rock- 
ford, 2 K.E.2d 842, 363 111. 531. 

Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 358. 

94. N.Y.—Gigrnoux v. Village of 
Klngs Point, 99 K.Y.S.2d 280, 199 
Misc. 485. 

95. Mlch.—^Penner v. City of Muske- 
gon, 60 N.W.2d 210, 331 Mich. 732. 

Pa.—^Appeal of Garbev, Inc. Prom Bd. 
of AdJustment, Com.Pl., 42 DeLCo. 
399, afflrmed 122 A.2d 682, 385 Psu 
328. 

Test of legaUty of zoning ordinance 
is whether it is confiscatory. 

Mich.—^Penner v. City of Muskegon, 
50 N-.W.2d 210, 331 Mich. 782. 

Beld not oonfisoatory 
N.Y.—CurtIss-WMght Corpl v. Incor- 
porated Village of Garden City, 61 
N.Y.S.2d 678, 270 App.Dlv. 936, af¬ 
flrmed 72 N.B.2d 26, 296 N.Y. 839. 

96. HL—^National Brlck Co. v. Lake 
County, 187 N.B.2d 494, 9 HL2d 191. 

97- 111.—Midland Elee. Coal Corp. v. 


Knox County, 115 N.B.2d 275, 1 111. 
2d 200. 

Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 358. 

98. m. —Tews V. Woolhiser, 186 N. 
E. 827, 352 111. 212. 

Ohio.—State ex reL Rosenthal v. City 
of Bedford, App., 134 N.B.2d 727. 
City may not h^utlfy property ad- 

joinlng park by mere zoning process, 

If this results in rendering private 

property valueless. 

N.Y.—Eaton v. Sweeny, 177 N.B. 412, 
267 N.Y. 176. 

99. Mich.—^Hammond v. Kephart, 60 
N.W.2d 155, 331 Mich. 651—Long 
V. City of Hlghland Park, 46 N.W. 
2d 10, 829 Mich. 146—Grand Trunk 
Western R. Co. v. City of Eetroit, 
40 N.W,2d 195, 326 Mich. 387— 
Brvln Acceptance Co. v. City of 
Ann Arbor, 34 N.W.2d 11, 322 Mich. 
404. 

1. N.Y.—^Barrison v. Reidpath, 98 N. 
Y.S.2d 669. 

2. Mich.—Robyns v. City of Dear- 
bom, 67 N.W.2d 718, 341 Mich. 495 
—Long V. City of EHghland Parie, 
45 N.W.2d 10, 829 Mich. 146. 

Wis.—Stato V. Gurda, 243 N.W. 317, 
209 Wis. 63. 

3. CaJ.—Acker v. Baldwin, 115 P.2d 
455, 18 C.2d 341. 

m.—^Illinois Life Ins. Co. v. City of 
Chlcago, 244 IlLApp. 185. 

Mich.—^Bane v. Pontiae Tp., Oakland 
County, 72 N.W.2d 134, 343 Mich. 
481—City of Coldwater v. Williams 
Oil Co., 284 N.W. 675, 288 Mich. 140 
—Adams v. Kalamazoo Ice & Puel 
Co., 222 N.W. 86, 245 Mich. 261. 

Ohlo.—^Kessler v. Smith, 142 N.B.2d 
231, 104 Ohio App. 213, appeal dls- 
missed Smith v. Village of Glen- 
willow, 146 N.E.2d 808, 167 Ohio 
St. 91. 


Reilly v. Conti, 112 N.B.2d 558, 
93 Ohio App. 188, appeal dismlssed 
108 N.B.2d 281, 158 Ohio St. 232. 
Pa.—Appeal of Shade, Com.Pl., 23 
Erie Co. 62. 

Tex.—CorpuB jorls Seoimdtim gnoted 
la City of Corpus Christi v. Allen, 
264 S.W.2d 769, 761, 152 Tex. 137. 
Constructlon of regulations with re- 
spect to retroactive operation see 
infra { 132. 

Validity of regulatlon as affecting 
nonconforming use see Infra § 63. 
Prior expendltures 
Zoning ordinance was held void as 
to property owners who had expend- 
ed money on Iznprovement of proper¬ 
ty prior to passage of ordinance. 

N.Y.—^Best & Co. v. Incorporated Vil¬ 
lage of Garden City, 286 N.Y.S. 980, 
247 App.Dlv. 893, afllrmed Best & 
Co. V. Village of Garden City, 7 N. 
B.2d 694, 273 N.Y. 664. 

Begolations held aot retroactive 
Ga.—^Morgan v. Thomas, 68 S.E,2d 
659, 207 Ga. 660. 

Ky.—'LouisviUe & JeHerson County 
Planning & Zoning Commlssion v. 
Stoker, 259 S.W.2d 448. 

Pa.—^Leaver v. Board of AdJustment, 
10 Pa.Dist. & Co.2d 833, 6 Bucks 
Co. 249. 

4. Mich.—^Bane v. Pontiae Tp., Oak¬ 
land County, 72 N.W.2d 184, 343 
Mich. 481. 

Tex.—Brown v. Gant, Civ.App., 2 S. 
W.2d 286. 

Xmprovement of land 
Zoning law, order, resolution, or 
ordinance must reasonably protect 
investment in improvement of land 
in nature of huildings constructed 
thereon. 

Mo.—Brown v. Oambrel, 213 S.W.2d 
931, 358 Mo. 192. 

5. Ohio.—Cahn v. Guion, 160 NJE3. 
868, 27 Ohio App. 141. 
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ZONING §§ 39-42 


the validity of a zoning ordinance,® but a zoning 
law cannot constitutionally rdieve land within a 
district covered by it from lawful restrictions affect- 
ing its use contained in deeds to such land.*^ 

§ 40. Racial Status 

Zoning restrictions based solely on raclal status are 
invalid. 

Zoning restrictions based solely on the racial sta¬ 
tas or color of the proposed occupant of property 
within certain districts are invalid.* 

§ 41. Failure to Provide for, or Appoint, 
Board or Commission 

A zoning ordlnanco may b« Invalid where no provlalon 
Is made for the appointment of a board or commission re- 
qulred by the enabllng act, but the mere failure to appoint 
a board provided for wlll not Invalidate the regulation. 

A zoning ordinance or enactment may be invalid 
where no provision is made for the appointment of 
a board or commission required by the enabling act,^ 
or where it provides that the membership of the re¬ 
quired board or commission shall consist of munici- 
pal officials who cannot be appointed thereto under 
the express provisions of the enabling act^® A zon¬ 
ing ordinance, however, will not be invalidated be- 
cause an appeal board required by the enabling act 
was not created by the ordinance, where the board 
was legally created and its merabers legally ap¬ 
pointed before the adoption of the ordinance.ii 

According to some decisions, the failure of the 


municipality to appoint such a board does not in^. 
validate the zoning regulation,at least where the 
statute is construed as permissive and not manda- 
tory.^® So, if provision is made for the establish- 
ment and appointment of a required board of ad- 
justment or review, the zoning ordinance will not be 
considered invalid merely because of delay in ful- 
filling the provisions as to the selection, organiza- 
tion, and proper functioning of the board and 
the failure to appoint the board will not cause the 
application of the ordinance to be illegal, since the 
court, on proper application, may compel the ap¬ 
pointment of the necessary members of the board^S 
The failure to appoint a proper planning and zoning 
commission required by the enabling act will not 
invalidate the zoning ordinance as a whole, and it 
wiU take effect in so far as it authorizes the ap¬ 
pointment of the commission, subject to the filling 
of vacancies by subsequent action of the appoint- 
ing body.i® 

Under some statutes it is not mandatory that a 
zoning commission be appointed prior to the enact¬ 
ment of zoning regulations.^^ A planning board has 
been held not mandatory in order for a comprehen¬ 
sive zoning plan to be evolved, it being proper for 
the local governing body to assume the duties and 
responsibilities of such a boardA* 

§ 42. Delegation of Zoning Power in Gen¬ 
eral 

Zoning enactments may not validly delegate legisla- 
tlve powep with respect to zoning to a local board, com- 


6. Cal.—Wheeler v. Gregrg, 203 P.2d 
37, 90 C.A.2d 348—0’Rourke v. Tee- 
ters, 146 P.2d 983, 63 CLA..2d 349. 

Pa.__Appeal of Strunk, Com.Pl., 27 
North.Co. 324. 

7. Mass.—Brackett v. Board of Ap¬ 
peal of Buildlng Department of 
City of Boston, 89 N.E.2d 966, 311 
Mass. 62. 

S.C.—Talbot V, Myrtle Beach Bd. of 
Adjustment, 72 S.E.2d 66, 222 S.C. 
165. 

pla.—State v. Wilson, 26 So.2d 
860, 167 Fla. 342. 

N.C._Cllnard v. City of Winston- 

Salem, 6 S.B.2d 867, 217 N.C. 119. 
126 A.L.B. 634. 

Sdliool Koniner 

Where establishment by Board of 
Bducatlon for first time in City of 
zoning System with a gerrymandered 
district set up in two separate parts. 
designed to embrace practically en- 
tire colored population of city, was 
brought about as a subterfuge to seg¬ 
regate Negro chlldren who had been 
admltted to schools where only white 
chlldren had been admitted before, 
such zoning was In violation of law. 
0.S.—Clemons v. The Board of Bd. of 


Hillsboro, Ohio, C.A.Ohio, 228 F.2d 
863, certiorari denied 76 S.Ct. 661, 
350 U.S. 1006. 100 LJBJd. 868. 

9. Mo.—State ex rei. Kramer v. 
Schwartz, 82 S.W.2d 68, 836 Mo. 
982. 

N.J.—^Dulfcon Concrete Products v. 
Borough of Cressklll, 64 A.2d 347, 
1 N.J. 609, 9 A.L.R.2d 678. 

Somers v. Borough of Bradley 
Beach, 178 A. 766, 115 N.J.Law 
136. 

Appointment of commission to make 
preliminary report and hold pub- 
llc hearing as essentlal to validi¬ 
ty of regulation generally see infra 
§ 45. 

Board of adjnstmttot 
Provision of zoning ordinance for 
board of adjustment to prevent In- 
eoLualities and injustlces resulting 
from striet enforcement of ordinance 
is important to validity of ordinance 
and statute under which enacted. 
Mont—Freeman v. Board of Adjust¬ 
ment of City of Great Falis, 84 P. 
2d 534, 97 Mont. 342. 

la Ga.—Tucker v. City of OcUla, 71 
S.B.2d 662, 209 Ga. 278. 
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11. Md.—Walker v. Board of County 
Com’rs of Talbot County, 116 A.2d 
393. 208 Md. 72, certiorari denied 
76 S.Ct. 180, 860 U.S. 902, 100 L.Ed. 
792. 

12. N.T.—^Lieone v, Brewer, 182 N.B. 
67, 269 N.T. 386, reargument and 
motion denied Leone v. Brewer, 184 
N.B. 111, 260 N.Y. 604, amended 
remittitur denied 4 N.E.2d 423, 272 
N.T. 610. 

13. Fla.—State ex rei. Henry v. City 
of Mlami, 168 So. 82, 117 Fla. 694. 

14. R.I.—Lamothe v. Zoning Bd. of 
Review of Town of Cumberland, 98 
A.2d 918, 81 R.I. 96. 

15. N.J.—Mlchaels v. Townshlp 

Commlttee of Pemberton Tp., Bur¬ 
lington County, 67 A.2d 324, 8 N.J.' 
Super. 523. 

16. Md.—Walker v. Board of County 
Com^rs of Talbot County, 116 A.2d 
398, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 360 ,U.S. 902, 100 
L.Bd. 792. 

17. Ala-—^Rose v. City of Andalusia, 
31 So.2d 66, 249 Ala. 888. 

18. N.J.—Jones v. Zoning Bd. of Ad¬ 
justment of Long Beach Tp,, 108 
A.2d 498, 32 N.J.Super. 897. 
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mission, or administrative ofRcer, but power may be 
granted to such a board or eommission to determine facta 
on which the application of the zoning enactment dependa 
and to adminiater the enactment. 

In general, zoning enactments, regulations, and 
restrictions may not validly delegate legislative 
power with respect to zoning to a local board, com- 
mission, or administrative officer, and where they 
attempt to delegate such power they are voidA^ 
While, however, the power to make a zoning law 
cannot be delegated to an administrative oflSicer or 
board, a delegation of power to determine some fact 
or state of things on which the law makes or intends 
to make its own action depend is valid.^® Discre- 
tionary powers vested in a zoning eommission to 


ascertain the necessary facts to justi fy the granting^ 
of a permit under the ordinance or enactment is an 
exercise of quasi judicial, or perhaps administra¬ 
tive power, and does not amount to an exercise of 
legislative power.^i 

The administration of zoning ordinances and 
regulations may validly be committed to subordi- 
nate ofiicers.^^ Thus zoning statutes and ordinanc¬ 
es, provided they furnish a reasonably adequate 
Standard by which to act,23 are not invalid as in 
violation of the principle against the delegation of 
legislative powers, where they grant to an adminis¬ 
trative board or officer power to authorize or ap- 
prove a variance from the terms of a zoning ordi¬ 
nance or other enactment,^4 to make certain speciaE 


19- Fla.—Grlffln v, Sharpe» 66 So.2d 
761. 

N.C.—^Application of 0'Neal, 92 S.E!. 
2d 189, 248 N.C. 714—Vance S. Har- 
rin^rton & Co. v. Renner, 72 S.E. 
2d 838, 236 N.C. 821—James v. Sut- 
ton, 60 S.E.2d 300, 229 N.C. 615. 
Ohio.—State v. Zumpano, App., 146 
N.B.2d 871—State ex rei. Ohio Oll 
Co. V. City of Deflance, 188 N.E.2d 
892, 99 Ohio App. 398. 

Yalidity of zonln^r ordinance as de¬ 
pendent on its providing a definite 
Standard to govem conduct of a.d- 
mlnistrative offlcials see supra | 
26. 

Approval of attomey general 
Frovlsion of town zoning ordinance 
maJsing the taking efCect of such or¬ 
dinance condltional on approval of 
attomey general was Invalid as in 
contravention of principle that dele¬ 
gated power cannot be recommitted 
to another agent. 

Vt.—Thompson v. Smith, 129 A.2d 
638, 119 Vt 488. 

DelegatloiL of blanlcet authoslty 

Under sectlon of enabllng act pro- 
viding for establishment of board of 
review with authority to make spe- 
cial exceptions to terms of zoning 
ordinance. city councll had no author¬ 
ity to clothe board with blanket au¬ 
thority to exercise the legislative 
power with respect to zoning which 
was delegated to councll by enabling 
act 

ItL — ^Pl 3 nm V. Zoning Bd. of Review 
of City of Pawtucket 73 A.2d 808, 
77 R.L 118. 

Uatter of pollcy 

Where vlllage plannlng commls- 
sion allowed, as a nonconforming use 
on the ground of undue hardshlp, the 
use of '*residence A** zone property 
adjacent to a hospital as a parking 
lot for hospital, the use for parking 
purpose was not a minor change au- 
thorlzed under undue hardshlp provi- 
sion of zoning ordinance, but was a 
matter of pollcy the determinatlon of 
which could not be delegated by vil- 
lage councll to such eommission. 


Ohio.—^Vandervort v. Sisters of 
Mercy of Cincinnati, 117 N.B.2d 61, 
97 Ohio App. 168. 

Invalid delegation of legislative pow¬ 
er held estabUshed 

Fla.—^Phillips Petroleum Co. v. An- 
derson, 74 So.2d 544. 

Tex.—Board of Adjustment v. Sto- 
vall, Civ.App., 218 S.W.2d 286. 
XTnlawful delegation. of legislative 
authority not estabUshed 

(1) A zoning ordinance giving city 
plannlng and zoning eommission the 
authority to permit in a use district 
any use in general keeplng with au- 
thorlzed uses, subject to conflrmation 
by City councll, was authorlzed by 
statute and was not a delegation of 
legislative authority. 

Ohio.—^McCloud v. Woodmansee, 186 
N.B.2d 316, 166 Ohio St. 271. 

(2) Zoning ordinance reguiring 
board to perform its duties in manner 
prescribed by law providing for min- 
utes and records to be kept by the 
board in all matters before it and 
hearings to be held after notice giv- 
en, and providing for complete review 
of the board’s acts by an aggrieved 
party is not an unlawful delegation 
of legislative authority. 

N.Y.—^Holy Sepulchre Cemetery v. 
Town of Greece, 79 N.T.S.2d 683, 
191 Misc. 241, afflrmed, 79 N.T.S. 
2d 868, 273 App.Div. 942. 

20. Ala.—^Walls v. City of Gunters- 
ville, 46 So.2d 468, 263 Ala. 480. 

Cal,—Wheeler v. Gregg, 203 P.2d 37, 
90 C.A.2d 348. 

Mich.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 705, 351 
Mich. 434. 

Mont.—^Freeman v. Board of Adjust¬ 
ment, 84 P.2d 684, 97 Mont 342. 

21. Cal.—^Mitchell v, Morris, 210 P. 
2d 867, 94 C.A2d 446—^Wheeler v. 
Gregg, 203 P.2d 37, 90 C.A.2d 348. 

22. Fla.—State ex rei. Taylor v. City 
of Jacksonville, 133 So. 114, 101 
Fla. 124. 

ZMeut of dlsoretiou 
Considerable freedom to exercise 
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discretion and Judgment must be ac- 
corded to officials in charge under a 
zoning ordinance and courts will be- 
liberal in upholding such ordinance» 
in order to facilitate their proper ad¬ 
ministration. 

Ala.—^Walls v. City of Guntersville,. 

45 So.2d 468, 253 Ala. 480. 
Enforoement 

Provlsion In zoning ordinance for 
enforcement by mayor or building in¬ 
spector or other person delegated b^r 
mayor did not authorize an unlawful 
delegation of power to enforce. 

Ala—^Walls v. City of Guntersville,. 
supra 

23. Standards held sufQloieut 

(1) Zoning statute, which detail» 
proper zoning purposes, provides for- 
hearing on adequate notice to inter- 
ested parties, and requires speclflc 
finding by administrative agency of* 
extraordlnary conditions or undue- 
haxdship or of specifle reasons wlth- 
in contemplation of act and approval 
of municipal governing body before a 
variance can be granted, does not un- 
constitutlonally delegate legislative- 
power. 

N.J.—^Ward V. Scott, 93 A.2d 386, 11 
N.J. 117. 

(2) Where an ordinance or regula- 
tion implies that the board should act 
in accordance with the interest of 
Public health, safety, morals, and 
general welfare of the community, 
such requirement has been held to be* 
a sufficient Standard or guide to meet 
a challenge that ordinance provisions 
are Invalid as a delegation of legisla¬ 
tive powers to the board. 

N.T.—Fox V. Adams, 134 N.T.S.2d 
634. 

24. Cal.—^Johnston v. Board of 
Sup*rs of Marin County, 187 P.2d 
686, 31 C.2d 66. 

Wheeler v. Gregg, 203 P.2d 37, 90 
C.A2d 348. 

Ga.—^MeCord v. Bd. Bond & Condon 
Co., 166 S.E. 590, 175 Ga. 667. 

111.—Downey v. Qrimshaw, 101 N.B- 
2d 275, 410 IU. 21. 
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exceptions to a zoning ordinance,25 or to grant a 
use pennit.2® Under some enabling acts the estab- 
lishment of zone boundaries is a legislative func- 
tion not delegable to an administrative body.” 

Requirement of consent or approval of board or 
governing hody. Unless they violate fundamental 
laws and property rights,^* ordinances providing 
that the right to erect, alter, or maintain particular 
buildings or to use property for particular purposes 
depends on first obtaining the consent or approval of 
the governing body or some other municipal author- 
ity are generally valid,®» except where they fail to 
provide any standards to guide and control the ac- 
tion of the body to which the power is delegated.*» 
General standards for the guidance of the local 
authority in mahing its determination, however. 


ZONING §§ 42-43 

'need not be fomaulated in order to render such an 
enactment valid, where the body whose approval is 
required is a legislative body and the matter involved 
is one which may endanger the safety of persons and 
property.®*- 

§ 43. Requirement of Consent of Property 
Owners 

Provisfons rdQUlrinfl th6 consent of adjacent property 
owners, or a stated per cent of them, as a prerequlslte 
to the right to construet or use property in a particular 
manner have been held Invalld as an Improper delega- 
tlon of govemmental powers to private citizens; but pro¬ 
visione permlttlng a zoning restrlctlon to be walved or 
modifled with the consent of designated property owners 
have been held valid. 

In a number of cases, ordinances under which 
the right to construet or use property in a particu- 


Mont.— Freeman v. Board of Adjust- 
ment, 34 P.2d 534, 97 Mont. 842. 

— ^Ward V. Scott, 93 A.2d 886, 11 
N.J. 117. 

Ohlo.—L. & M. Inv. Co. v. Cutler, 180 
N.B. 379, 126 Ohio St. 12, 86 A.L.R. 
707. 

Validity of provisions vesting admin¬ 
istrative bodies with power to 
grant variances or exceptions gen¬ 
erally see infra S 66* 

2B. Tex.— Moody v. City of Univer- 
sity Park, Civ.App., 278 S.W,2d 912, 
refused no reversible error. 

•86. Ala.— Walls v. City of Gunters- 
ville, 45 So.2d 468, 263 Ala. 480. 

<^.—Johnston v. Board of Sup’rs of 
Marin County, 187 P.2d 686, 31 C. 
2d 66. 

Meyers v. Board of Sup’rs of Los 
Angeles County, 243 P.2d 38, 110 
C.A.2d 623. 

<Ja.—MeCord v. Ed. Bond & Condon 
Co., 165 S.B. 690. 176 Ga. 667. 

111 .—Illinois Bell Tei. Co. v. Fox, 86 
N.B.2d 43, 402 111. 617. 

Md.—^Montgomery County v. Mer 
lands Club, Inc., 96 A.2d 261, 202 
Md. 279. 

Mass.— Sellors v. Town of Concord, 
107 N.B.2d 784, 329 Mass. 259. 

JNT.J.—Kozesnik v. Montgomery Tp., 
131 A.2d 1, 24 N.J. 164. 

Kanasy v. Nugent, 186 N.T.S. 
2d 128, 206 Misc. 826, afflrmed 145 
NY.S.2d 638. 286 App.Div. 1038, 
appeal denied 148 N.T.S.2d 466, 1 
App.Div.2d 681—Romig v. Weld, 87 
N.Y.S.2d 580, 194 Misc, 788, af¬ 
flrmed in part and reversed in part 
on other grounds, 96 N.Y.S.2d 671 
276 App.Div. 514. 

Fa.—^Katzin v. McShain, 89 A.2d 519 
871 Pa. 251. 

Validity of provisions governing the 
grant or denlal of permits general¬ 
ly see infra S 65. 


ConditloiLal Qse permit 

Provision authorizing grantlng of 
conditlonal use permits by commls- 
sion to permit certaln uses, of Pub¬ 
lic concem in zones from which such 
uses would otherwise be excluded, 
when it be found that such uses 
were deemed essential or desirable 
to the Public convenience or welfare, 
was not unconstltutional as an un- 
lawful delegation of legislative pow¬ 
er. 

Cal.—Wheeler v. Gregg, 208 P.2d 87, 
90 aA.2d 348. 


Subject to rsivlew 
Ordinance giving chief of police 
discretionary power to grant or re¬ 
fuse dance hall permits, but provid¬ 
ing for appeal to city council, which 
might in discretionary exercise of 
its police powers grant or refuse per¬ 
mit, and for appeal to courts from 
councirs action, was valid. 

Tex.—City of Dallas v. Stevens, Civ. 
App., 310 S.W.2d 760. 

27. Del,—^Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmington, 91 A.2d 528, 8 Ter- 
ry 373. 

Bule of administratlire board 

Unwritten rule of board of adjust¬ 
ment that zoning dlstrict boundary 
lines should be established in doubt- 
ful cases by the rear property lines 
of properties admittedly in one dis- 
trict was in direct contravention of 
statutory reguirement that zoning 
distrlct boundaries may be flxed or 
amended only after public hearing on 
at least fifteen days^ notice. 

I>el.—^Auditorium, Inc. v. Board of 
Adjustment of Mayor & Council of 
Wilmington, 91 A.2d 528, 8 Terry 
373. 

28. N.J.— Weining^r v. Borough of 
Metuchen, 46 A.2d 460, 133 N.J.Law 
644, afflrmed 49 A.2d 266, 134 N.J. 
I Law 562. 


29. Cal.—^Yuba City v. Chemiavsky. 

4 P.2d 299, 117 C.A. 668—City of 
Stockton V. Frisbie & Latta, 270 
P. 270, 93 CA. 277. 

Mass.—^Building Com’r of Medford v. 
C. & H. Co., 65 N.B.2d 637, 319 
Mass. 278. 

Mlnn.—Alexander Co. v. City of Owa- 
tonna. 24 N.W.2d 244, 222 Minn. 
312 

N.Y.—^Maxwell v. Klaess, 82 N.Y.S. 
2d 688. 192 Misc. 939, appeal dis- 
missed Siciliano v. Klaess, 84 N.Y. 
S.2d 922, Maxwell v. Klaess, '86 N. 
Y.S.2d 830, 274 App.Div. 943, and 
Gk>ddard v. Klaess, 86 N.Y.S.2d 831. 

Of eosnmissiOA 

Zoning ordinance which granted 
permit for housing development on 
condition that development be ac- 
complished in accordance with gen- 
eral plan submitted and approved 
both by City plan commission and 
City council was not Invalid as a del¬ 
egation by council to plan commis¬ 
sion of Its legislative authority. 

Tex.—^Prince v. W. H. Cothrum & 
Co., Civ.App., 227 S.W.2d 863. 


AsBiunptioiL of proper exeroise of 
power 

With respect to the validity of a 
provision reguiring the approval of 
the board of estimate in certaln 
cases, it may not be assumed in ad- 
vance that the board would not ap- 
prove any proper project or would 
not disapprove an Improper one. 
N.Y.—'Nappi V. LaGuardia, 66 N.Y.S. 
2d 80, 184 Misc. 776, afflrmed 54 
N.Y.S.2d 722. 269 App.Div. 693, af¬ 
flrmed 64 N.E.2d 716, 295 N.Y. 662. 

30 . N.Y.—^Davison v. Flanagan, 76 
N.Y.S.2d 849, 278 App.Dlv. 870. 

31. Green Point Sav. Bank v. Board 
of Zoning Appeals of Town of 
Hempstead. 24 N.E.2d 319. 281 N.Y. 
584, appeal dismissed 60 S.Ct. 719, 
809 U.S. 633, 84 L.Ed. 990. 
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lar manner is dependent on obtaining the consent of 
adjacent property owners, or a stated per cent 
of them, have been held invalid^^ constituting an 
improper delegation of goveramental power to pri¬ 
vate citizens^S or as having the effect of pennitting 
discrimination in behalf of certain individuals as 
aganst others entitled to equal rights.^^ 

In some of the cases, however, it has been held 
that not ali such regulations are invalid, since there 
is a distinction between those which leave the enact- 
ment of law to individuals and those which are pro- 
hibitoiy in nature but which permit the prohibition 
to be waived or modified with the consent of the per- 
sons who are to be most aifected by such modifica- 
tion.8B According to this view, a munidpal Corpora¬ 
tion may adopt zoning ordinances of the latter de- 
scription which, within reasonable limits, require the 
consent of designated property owners,^® the re- 
quirement of such consents not constituting an in¬ 
valid delegation of legislative power ;37 but if the 
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ordinance pennits a certain percentage of the prop¬ 
erty owners to impose or create a restriction on their 
neighbors* property by the device of consent pro- 
visions, such limitation constitutes an invalid dele¬ 
gation of legislative power.®® 

The requirement of the consent of a certain per- 
cent of the adjoining or neighboring owners as a 
prerequisite to the allowance of a particular use not 
authorized by the general zoning regulations has 
been held proper and not unconstitutional with re- 
spect to a potentially dangerous or offensive use or 
structure,®® such as the operation and maintenance 
of saloons, billboards, garages,^® and gasoline fill- 
ing or Service stations.**! On the other hand, provi- 
sions requiring such consent have been held invalid 
with respect to uses clearly in furtherance of the 
health, safety, morals, and general welfare of the 
conjmunity.^® Under this view, ordinances requir¬ 
ing the consent of property owners for the erec- 
tion of a communily store,^® commercial build- 


8& Ala.—^Longshore y. . City of 
Montgomery. 119 So. 699. 22 Ala. 
App. 620. certiorari denied 119 So. 
601. 218 Ala. 597. 

lowa.—Corpiis Jorls Secundnm dted 
ia. Huff y. City o.f Bes Moines. 56 
N.W.2d 64. 58, 244 lowa 89—Dow- 
ney v. Sioux City, 227 N.W. 126, 
208 lowa 1278. followed in Wolle y. 
Sioirc City. 229 N.W.‘214. 

N.Y.—Starln y. Vlllage Bd. of Zon¬ 
ing Appeals of Village of Hemp- 
stead. 101 N.T.S.2d 80. 198 Misc. 
785—^Liongley v. Rumsey. 224 N. 
Y.S. 165, 130 Misc. 492. 

Crossroads Realty v. Gilbert, 109 
N.Y.S.Sd 69. 

N.C.-—Wilcher y. Sharpe, 72 S.E.2d 
662, 236 N.C. 808. 

S.C.—^Willis V. Town of Woodruff, 
20 S.E.2d 699, 200 S.C. 266. 

43 C.J. p 246 note 46. 

Consent of property owners as neces- 
sary to validity of amendment of 
zoning regulation see infra §§ 106. 
108. 

Validity of: 

Ordinance or other enactment re- 
Quiring consent or approval of 
board or goyerning body as pre¬ 
requisite to allowance of particu¬ 
lar structure or use see supra 9 
42. 

Provisions requiring consent of 
adjacdnt property owners as con- 
dition to granting of permit see 
infra S 65. 

Requirement that amendment of 
zoning regulation be adopted by 
a speclded yote where specified 
percentage of Interested proper¬ 
ty owners have protested it see 
infra § 114. 

33. lowa.— Corpus Jnrls Sedmdiim 
dted in HufC y; City of Des Moines.; 


56 N.W.2d 64. 68, 244 lowa 89— 
Downey v. Sioux City, 227 N.W. 
126, 208 lowa 1273, followed in 
Wolle V. Sioux aty, 229 N.W. 214. 

N.C.—Wilcher y. Sharpe. 72 S.E.2d 
662, 236 N.C. 308. 

S.C.—^Willis V. Town of Woodruff. 20 
S.E.2d 699, 200 S.C. 266. 

43 C.J. p 246 note 47. 

34. lowa.—^Downey y. Sioux City, 
227 N.W. 125, 208 lowa 1278, fol¬ 
lowed in Wolle v. Sioux City, 229 
N.W. 214. 

S.a—Willis V. Town of Woodruff, 20 
S.E.2d 699, 200 S.C. 266. 

43 C.J. p 246 note 48. 

35. Cal,—City of Stockton y. Frls- 
bie & Latta, 270 P. 270, 93 CA. 
277. 

Colo.—Cross y. Bilett, 221 P.2d 923, 
122 Colo. 278. 

lowa—Corpus Juris Secundum dted 
In BCuflf y. City of Des Moines, 66 
N.W.2d 54, 68, 244 lowa 89—Dow¬ 
ney y. Sioux City, 227 N.W. 125, 
.208 lowa 1273, followed in Wolle 
V. Sioux City, 229 N.W. 214. 

38. Colo.—Cross v. Bilett, 221 P.2d 
923, 122 Colo. 278. 

ni.—Valkanet y. City of Chlcago, 148 
N.E.2d 767, 13 IU.2d 268. 

lowa—Corpus Juris Secundum oited 
in Huff y. City of Des Moines. 56 
N.W.2d 64, 68, 244 lowa 89—Dow¬ 
ney y. Sioux City, 227 N.W. 126, 
208 lowa 1273, followed in Wolle y. 
Sioux City, 229 N.W. 214. 

Ohio.—Eskridge y. City of Sandusky, 
Com.PL, 136 N.E.2d 466. 

Paw—Appeal of Goodman, 156 A. 809, 
805 Pa 66—Appeal of Perrin, 156 
A. 306, 805 Pa 42, 79 A.L.R. 912. 
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Wash.—Chief Petroleum Corporation 
! V. City of Walla Walla, 116 P.2d 
560, 10 Wash.2d 297. 

48 C.J. p 246 notes 56. 67. 

37. 111.—Valkanet y. City of Chlca¬ 
go, 148 N.R2d 767. 13 I11.2d 298. 

Ohio.—State ex rei. Standard Oil 
Company v. Combs. 194 N.E. 875, 
129 Ohio St. 251. 

Eskridge y. City of Sandusky. 
Com.Pl.. 136 N.E.2d 466. 

38. IU.—Valkanet y. City of Chica- 
go, 148 N.E.2d 767. 18 D1.2d 298. 

33. U.S.—^Thomas Cusack Company 
V. City of Chlcago, 111., 37 S.Ct 190. 
242 U.S. 626, 61 L.Ed. 472. 

N.Y.—Concordia Collegiate Institute 
V. Miller, 93 N,B.2d 682, 801 N.Y. 
189, 21 A.L.R.2d 544. 

Bpstein V. Welsser, 102 N.Y.S.2d 
678, 278 App.Diy. 668, affirmed 100 
N.B.2d 186, 302 N.Y. 916. 

40. U.S.—^Thomas Cusack Company 
V. City of Chlcago, 111., 37 S.Ct. 190, 
242 U.S. 526, 61 L.Ed. 472. 

41. Mlch.—City of East Lansing v. 
Smith, 269 N.W. 673, 277 Mich. 
495. 

N.Y.—^Bpstein v. Welsser, 102 N.Y.S. 
2d 678, 278 App.Dlv. 668, affirmed 
100 N.B.2d 186, 302 N.Y. 916. 

Application of Dolat, 75 N.Y.S. 
2d 862, 191 Misa 73. 

Pa.—Appeal of Perrin, 166 A. 805, 
805 Pa 42, 79 AL.R. 912. 

42. N.Y.—Concordia Collegiate In¬ 
stitute v. Miller, 93 N.E.2d 632, 801 
N.Y. 189, 21 A.L.R.2d 644. 

43. 111.—Sples v. Board of Appeals. 
169 N.E. 220, 837 la 507. 
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ings,^^ a church,^5 an cducational building,^® or a 
philanthropio horne for children,^*^ in a residential 
district have been declared void. 

Ordinances have been held valid which provide 
that certain prohibited uses of property in a district 
may be permitted if a certain per cent of adjacent 
landowners consent, where, on such consent being 
obtained, the decision as to whether such permission 
shall be granted stili rests in the discretion of the 
governing body^^, 

Legislation authorizing a government official to 
zone an area as residential on consent given to him 
by written petition of the owners of more than half 
of the realty within the area to be zoned is not un- 
constitutional nor is it unconstitutional for a 
statute to provide that when two or more comers at 
an intersection are zoned in a certain way, the zon- 
ing authorities must rezone the other comers of the 
intersection in the same manner on written applica- 
tion from the owners thereof.6® 

Where residential districts are established by 
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some rational general rule, there is no invalidity in a 
provision of an ordinance which enables a public 
board, in the exercise of its sound judgment, to re- 
lax the rigidity of the bounds of iose districts if 
and when a designated per cent of the landowners 
of the immediate neighborhood as bounded by the 
ordinance so request®^ 

§ 44. Violation of, or Failure to Enforce, 
Regulations 

The violation of, op failure to enforce, zoning laws 
and regulations does not In validate or nullify them or 
estop the municfpality or other local authority to assert 
thelr valldity. 

Generally, the violation by municipal or other 
local authorities of a zoning regulation or restric¬ 
tioni, or their aequi escence in its violation, or failure 
to enforce it against a violator does not invalidate 
it or estop such authorities to assert its validity;®^ 
nor does the fact that it was violated by other per- 
sons, or other uses, constitute grounds for having it 


44. Ala.—^Longshore v. City of 

Hontgomery, 119 So. 699, 22 Ala. 
App. 620, certiorari denied 119 So. 
601, 218 Ala. 697. 

45. Nev.—State ex rei. Romam Cath- 
olic Bishop of Reno v. Hili, 90 P. 
2d 217, 59 Nev. 231. 

Ordinamoe pzolill>ltlii^ Tmildlngg of 
« diffwrent type or sise from exist- 
ing buildings in immediate vicinity 
in a residentlcd district unless con¬ 
sent of property owners in vicinity 
is obtained, as applied to property 
owner seeking to bulld a church, 
is unconstitutional as violative of 
the Fourteenth Amendment. 

Ala.—^Pentecostal Holiness Church of 
Montgomery v. Dunn, 27 So.2d 561, 
248 Ala. 814. 

46. N.J.—^Tanow v. Seven Oaks 
Park, 87 A.2d 464, 18 N.J.Super. 
411, reversed in part on other 
grounds 94 A.2d 482, 11 N.J. 341. 
36 A.Ii.R.2d 639. 

N.Y.—Concordia Collegiate Institute 
V. Miller, 93 N.E.2d 632, 301 N.T. 
189, 21 A.Xi.R.2d 544. 

47. U.S.—State of Washington ex 
rei. Seattle Tltle Trust Co. v. Ro- 
berge, Wash., 49 S.Ct. 60, 278 U.S. 
116, 73 L.Bd. 210, 86 A.L.R. 654. 

48. Cal.—City of Stockton v. Pris- 
bie & Latta, 270 P. 270, 93 C.A. 
277. 

49. GkL—Enzor v. Askew, 13 SJB,2d 
374, 191 Ga. 676. 

50. N.C.—^Marren v. Gamble, 76 S. 
E.2d 880, 237 N.C 680. 

81. Mass.—^Lowell Bldg. Inspector 
V. Stoklosa, 145 N.E. 262, 250 Mass. 
52. 
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52. Cal.—Magruder v. Redwood City, 
265 P. 806, 203 C. $66. 

Donovan v. City of Santa Moni- 
ca, 199 P.2d 61, 88 C.A.2d 386. 

Colo.—^Plinn v. Treadwell, 207 P.2d 
967, 120 Colo. 117. 

111.—Gore V. City of Carlinville, 137 
N.E.2d 868, 9 I11.2d 296. 

Ky.—^Feldman v. Hesch, 254 S.W.2d 
914. 

Ij6u—C ity of New Orleans v. Lafon, 
App., 61 So.2d 270. 

Mass.—^Building Com*r of Medford v. 
C. & H. Co.. 66 N.E.2d 637, 819 
Mass. 273. 

Mich.—Corpus Otiris Seoundum uuot- 
ed IxL Fass v. City of Highland 
Park, 39 N.W.2d 336, 340, 326 Mich. 
19. 

Minn.—^MeCavie v. De Luca, 46 N.W. 
2d 873, 233 Minn. 372—Alexander 
Co. V. City of Owatonna, 24 N.W. 
2d 244, 222 Minn. 312. 

Mo.—^Kansas City v. Wilhoit, App., 
237 S.W.2d 919. 

N.X—Corpus dturls Seoundum 4 ,uoted 
in Adler v. Department of Parks & 
Public Property, Town of Irving- 
ton. 89 A.2d 704, 706, 20 N.J.Super. 
240. 

Glordano v. Mayor and Council 
of Borough of Dumont, 61 A.2d 245, 
137 N.J.Law 740, 6 A.L..R.2d 956. 

N.Y.—City of Yonkers v. Rentways, 
Inc., 109 N.B.2d 597, 304 N.Y. 499. 

Premium Bond Corporation v. 
City of Iiong Beach, 291 N.Y.S. 834, 
249 App.Div. 766. 

Longo V. Ellers, 93 N.Y.S.2d 617, 
196 Misc. 909. 

Inserilli v. Pitney, 30 N.Y.S.2d 
129. 

Ohio.—Corpus Juris Saonndmn auot- 
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ed in Kilko v. City of Qeveland, 
App., 102 N.B.2d 476, 479. 

R.I.—City of Warwick v. Campbell, 
107 A.2d 334, 82 R.I. 300. 

Tex.—^Davis v. City of Abilene, Civ. 
App., 250 S.W.2d 685, error refused 
—City of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 388, error dis- 
missed, judgment correct—^Bckert 
V. Jacobs, Civ.App.. 142 S.W.2d 874. 
Acguiescence of municipal authori¬ 
ties in violation of ordinance or 
regulation as not constltutlng a 
good defense generally see Munici¬ 
pal Corporations § 319 c. 

Duty to enforce zoning regulations 
see infra S 390. 

Estoppel to attack valldity of zoning 
regulation see supra § 21. 
Administrative oiIloer’s oonduot 
oannot estop legislative body of clty 
to adopt and enforce police regula¬ 
tion, such as zoning ordinance. 

Cal.—^Lima v. Woodruif, 290 P. 480, 
107 C.A. 286. 

Vested xlght not acanlred 
Finding that property owner had 
long used his property for a com- 
mercial purpose would not warrant 
holding Invalid a previously enacted 
zoning ordinance which restrlcted use 
to residential purposes, since no vest¬ 
ed right to violate an ordinance may 
be acquired by continued vlolations. 
Cal.—Acker v. Baldwln, 116 P.2d 466, 
18 C.2d 341. 

Waiver 

Yillage could not waive lllegal use, 
under zoning ordinance, of its leased 
realty by subtenant. 

N.Y.—Village of Tarrytown v. Tap- 
pan Airways, Inc., 128 N.Y.S.2d 
609, 283 AppJDiv. 803. 
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set aside or excuse a defendanfs violation of it.53 
Thus the maintenance of a livery stable in violation 
of a 2 oning ordinance is not excused by the fact 
that other stables are maintained in the same local- 
ity in violation of the ordinance.54 

In the enforcement of a zoning ordinance, bylaw, 
reg^lation, or restriction a municipality or other 
govemmental subdivision acts in its govemmental 
capacity as distinguished from its proprietary ca- 
pacity, so that the doctrine of estoppel cannot be 
applied against it, as discussed infra § 390. 

Issuance of permit in violation of regidation, A 
municipality or other local authority is not estopped 
or precluded from asserting the validity of its zoning 


laws and reg^lations, and enforcing them, by its is¬ 
suance, in violation of them, of a permit or license,55 
such as a building permit,56 even though the holder 
of the permit or license has proceeded in reliance 
thereon to his detriment prior to the attempt to en- 
force the reg^lation or restriction against him.57 

§ 45. Procedural Requirements 

Falture to comply with procedural requirements con- 
tained in statutes and charter provlslons In adopting a 
zoning law or regulation may render It Invalid. 

Failure to comply with procedural requirements 
contained in statutes and charter provisions in 
adopting a zoning law or regulation may render it 
invalid.56 So, a zoning law or regulation is in- 


S3. IlL—^Villagre of Rlverside v. 
Kuhne, 82 N.m2d 500« 835 IlLApp. 
547. 

Mass.—^Building Com'r of Medford v. 
a & H. Co., 65 N.B.2d 537, 319 
Mass. 273. 

Mo.—^Kansas City v. Wllholt, App.« 
237 S.W.2d 919. 

N.T.—A. C. Nurseries, Inc. v. Brady, 
105 N.T.S.2d 933, 278 App.Div. 974 
—^Brown v. Vlllage of Owego, 21 
N.Y.S.2d 905, 260 App.Div. 328, af- 
flrmed 30 N.B.2d 604, 284 N.Y. 665. 
DUTereiii use» 

Fact that county zoning ordinance 
permitted a large numher of uses 
within district zoned for farmlng 
whlch defendants deemed more detri- 
mental to people and their property 
than conductlng a manufacturing 
business did not authorize defend¬ 
ants to conduct a manufacturing 
business on their property in vlola< 
tion of ordinance. 

111.—^Du Page County v. Henderson, 
83 N.B.2d 720, 402 IlL 179. 

£ach case consUlered aloiie 

Fact that nonpermisslve uses are 
carried on hy others contrary to 
county zoning ordinance neither for- 
tifles nor weakens case of defendants 
who vere charged with violation of 
ordinance, but each alleged violation 
is a complete case within itself and 
must stand or fall on facts and cir- 
cumstances of that case alone. 

IlL—^Du Page County v. Henderson, 
supra. 

64. N.J.—^Berry v. Hecorder’s Court 
of Town of West Orange, 11 A.2d 
743, 124 N.J.];jaw 385, affirmed Ber- 
ry V. !Recorder’s Office of Town of 
West Orange, 15 A.2d 758, 125 N. 
XLaw 273. 

65. Mich.—Fass v. City of Highland 
Park, 39 N.W.2d 336, 326 Mich. 19. 

Mlnn.—W. IL Barber Co. v. City of 
Minneapolis, 34 N.W.2d 710, 227 
Minn. 77—^Alexander Co. v. City of 
Owatonna, 24 N.W.2d 244, 222 Minn. 
312. 

Mo.—Adams v. Board of Zoning Ad- 


justment of Kansas City, App., 241 
S.W.2d 35. 

N.J.—Glordano v. Mayor and Council 
of Borough of Dumont, 61 A.2d 
245, 137 N.J.Daw 740, 6 A.L.R.2d 
956. 

Ohio.—^Kllko V. City of Cleveland, 
App., 102 N.B.2d 476. 

Tex,—^Davis v. City of Abllene, Civ. 
App., 250 S.W.2d 685, error refused 
—^Bdge V. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused. 

56. Md.—^Bruning Bros. v. Mayor & 
City Council of Baltimore, 87 A.2d 
589, 199 Md. 602—Board of Com’rs 
of Anne Arundel County v. Snyder, 
46 A.2d 689, 186 Md. 342. 

N.Y.—City of Yonkers v. Rentways, 
Inc,, 109 N.E.2d 597, 304 N.Y. 499. 
Wrongfiil issiiance of pezmlt 
Fact that clty offlcers might have 
wrongfully issued permit to another 
to erect a duplex dwelling in a dis¬ 
trict which authorized dwellings for 
"one family only'* could not have ef- 
fect of invalldating zoning ordi¬ 
nance. 

Mo.—State ex rei. Luechtefeld v. 
Arnold, App., 149 S.W.2d 384. 

67. Minn.—W. H Barber Co. v. City 
of Minneapolis, 34 N.W.2d 710, 227 
Minn. 77. 

N.J.—Glordano v. Mayor and Council 
of Borough of Dumont, 61 A.2d 245, 
137 N.J.L.aw 740, 6 A.L..R.2d 956. 

58. Ala.—Johnson v. City of Hunts- 
ville, 29 So.2d 342, 249 Ala. 36. 
Ariz.—Wood v. Town of Avondale, 
232 P.2d 963, 72 Ariz. 217. 

Ark.—City of Searcy v. Roberson, 273 
S.W.2d 26, 224 Ark. 344. 

D.C.—Garrity v. District of Colum- 
bla, 86 F.2d 207, 66 App.D.C. 256. 
Md.—Walker v. Board of County 
Com’r8 of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denled 
76 S.Ct 180, 850 U.S. 902, 100 L. 
Ed. 792. 

Mo.—^Wippler v. Hohn, 110 S.W.2d 
409, 341 Mo. 780. 

N.Y.—Shefler v. City of Geneva, 147 
N.Y.S.2d 400, 1 Misc.2d 807. 
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Connell v. Town of Brunswick, 
172 N.Y.S.2d 266. 

Pa.—Complaint as to Legality of 
East Whiteland Tp. Zoning Ordi- 
najice of 1953, Quar.Sess., 6 Chest. 
Co. 172—^Kline v. City of Harrls- 
burg, Com.PL, 61 Dauph.Co. 67, af- 
flrmed 68 A.2d 182, 362 Pa. 438— 
Appeal of Rankin, Quar.Sess., 41 
DeLCo. 239. 

Manner of exercising zoning power 
generally see supra §S 11-13. 
Noncompliance with procedural re- 
Quirements as affecting validity of 
temporary or emergency zoning 
regulation see supra § 19. 

Approval hy attomey genaral 
To approve a town zoning bylaw, 
it was not necessary that attomey 
general personally approve a map 
separate and apart therefrom, or 
that it be physlcally before him or 
personally examined and boundaries 
of varlous zones traced by him, but 
it is sufficient that it was examined 
for him, with the bylaw, by one of 
his legal assistants, and that he ap- 
proved bylaw on his own judgment 
after receiving assistant^s report 
Mass.—^Inhabitants of Town of West 
Springfield v. Mayo, 163 N.B. 653, 
265 Mass. 41. 

Approval hy property owners 
Provlsion of county zoning law 
that no restriction shall become ef¬ 
fective until approved by a majorlty 
of resident real property taxpayers 
in area involved, by their signing an 
approprlate document indicating 
their approval, was not violated by 
ordinance which required majority 
signatures plus the filing of the ap¬ 
proval instrument for record before 
restrictione should become effective, 
lowa.—Gannett v. Cook, 61 N.W.2d 
703, 245 lowa 750. 

OonnoU meetlng outslde honxidarles; 
cure of defeot 

An alleged defect in a zoning ordi¬ 
nance because it was passed at a 
meeting of city council held outside 
boundaries of town may be cured by 
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valid where there has been a failure to comply with 
a statutory requirement that a 2 oning commission 
be appointed to make a preliminary report and hold 
public hearings;®^ and, on the other hand, the va- 
lidity of various regulations has been upheld as 
against the objection that there was a failure to com¬ 
ply with a requirement that the zoning commission 
issue a preliminary report,®® and that the prelim¬ 
inary report be submitted to the public.®^ Public 
policy may forbid an attack based on informalities 
and irregularities in the procedure leading to the 
adoption of a zoning law or regulation when it has 


ZONING § 45 

been accepted as a valid enactment for a long 
period of time, and property owners affected by it 
have conformed to its provisions, and have fixed 
their status accordingly.®^ 

Title. A zoning law or regulation in order to be 
valid must comply with statutory and constitutional 
provisions with respect to tities of legislative acts 
and ordinances.®® Under such provisions it has 
been held that the title of a zoning ordinance need 
not be an index of its provisions or a synopsis of 
its contents, but it is sufficient if it gives notice of 
the tenor of the ordinance to interested persons of a 


a subseauently enacted valldating 
statute. 

Tex.—Storm Bros. v. Town of Bal- 
cones Helghts, Civ.App., 289 S.W. 
2d 842, refused no reversible error. 

railTixe to submit to eonmiittee; 
cure of def ect 

Where when zoning ordinance was 
adopted, no county zoning commis¬ 
sion or cobrdinating committee had 
been appointed and none was appoint¬ 
ed until after the ordinance was 
adopted but after the committee was 
appointed, the township submitted 
the ordinance to it and it was not dis- 
approved, the ordinance was not in- 
valid for failure to submit it to the 
nonexisting zoning codrdinating com¬ 
mittee and defect in any event was 
cured by subsequent action of com¬ 
mittee. 

Mich,—^Ritenour v. Dearborn Tp., 40 
N.W.2d 137, 326 Mich. 242. 

SOatroduotloiL oa date of passage 
Where zoning ordinance was nev- 
er introduced before the date on 
which it was passed and the unanl- 
mous consent of council members 
present was not given for immedi¬ 
ate consideration of ordinance, ordi¬ 
nance was not legally adopted in 
view of violation of mandatory stat¬ 
utory provisions. 

Ala.—Thompson v. Wingard, 34 So.2d 
606, 250 Ala. 390. 

Mftjority vote snfladent 
Adoption by city council of ordi¬ 
nance providing that zoning ordl- 
nances may be adopted by majority 
vote of City council, even when more 
than twenty percent of owners of 
land immediately adjacent enter a 
protest, was within power granted 
under Home Rui e Act and ordinance 
was valid, where it speciflcally pro- 
vided that it superseded sectlon of 
act of general assembly requirlng 
three-fourths vote of members of 
City council if more than twenty per¬ 
cent of owners enter protest. 

Pa.—^Bartle v. Zoning Bd. of Adjust- 
ment, 137 A.2d 239, 391 Pa. 207. 
OrdiBAiLce not affected by ez^^hratton, 
of term of oflLoe 

Where city charter provided that 
common council of city was a con- 


tlnuing body and that no measure 
before it abated or was discontinued 
by reason of expiratlon of term of of¬ 
fice or removal of any of members 
thereof, fact that two councilmen, 
who were present at hearing when 
zoning ordinance was considered, 
were subsequently replaced by two 
newly elected councilmen, who voted 
for adoption of ordinance at subse¬ 
quent meeting, did not render ordi¬ 
nance invalid. 

N.T.—^Halpern v. Dassler, 135 N.Y.S. 
2d 8. 

BeqtiJrenien.t8 inapplicable to regnla- 
tion of Uquor establishments 
<1) In absence of express state- 
ment of Intent, or of such a dia- 
metrical repugnance as to leave court 
no alternative, a special zoning law 
applicable only to City of Winter j 
Haven did not require city to exercise 
power of regulating location of liquor 
establishment in a manner different 
from that prevlously followed under 
state Beverage Act, and, therefore, 
enactment by city of a zoning ordi¬ 
nance for that purpose was not re- 
quired to follow procedural require- 
ments of special zoning law. 

Pia.—^Bllis V. City of Winter Haven, 
60 So.2d 620. 

(2) City ordinance dividing city in- 
to business and residential areas and 
prohlbiting retail sale of beer in res¬ 
identia! area, which ordinance was 
passed pursuant to authority of Liq¬ 
uor Control Act and was not intend- 
ed to be and was not in any sense a 
zoning ordinance, was not invalid 
because in passing ordinance proce¬ 
dure outlined in zoning law was not 
complied with. 

Tex.—^Moore v. McCarver, Civ.App., 
240 S.W.2d 443. 

59. Ky.—City of Somerset v. Welse, 
263 S.W.2d 921. 

Paliure to provide for, or appoint 
board or commission as affectlng, 

I validity of regulation generaJly see 
supra i 41. 

60. Doomnents oonstiLtutliig preUan^ 
liiary report 

Maps in revised draft of proposed 
county zoning ordinance, tentatively 
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approved by county zoning commis¬ 
sion, subject to further consideration 
at public hearing, and such ordi¬ 
nance, which county commlssioners 
agreed to present with maps at such 
hearing, constituted preliminary re¬ 
port required by statute to be made 
by zoning commission to board of 
county commissioners. 

Md.—^Walker v. Board of County 
Com’rs of Talbot County, 116 A. 
2d 393, 208 Md. 72, certiorari de- 
nied 76 S.Ct. 180, 350 U.S. 902, 100 
L.Ed. 792. 

SuAoienoy of recommendatlon 
Fact that zoning commission mere- 
ly recommended prohlbition of erec- 
tion of certain kinds of buildings, 
without recommending further pro¬ 
posed “regulations*’ did not invais- 
date ordinance passed pursuant to 
commissiones report. 

N.H.—Stone v. Cray, 200 A. B17, 89 
N.H. 483. 

61. Advertlsement of pnbUo hearing 

on proposed county zoning ordinance 
before county board of commlssion¬ 
ers in newspaper published at county 
Seat once In each of four weeks be¬ 
fore such hearing and reference 
thereln to maps and draft of ordi¬ 
nance, which were open for public 
inspectlon at zoning commission’s 
office, met statutory requirement that 
commlssion*s preliminary report to 
board be submitted to public in that 
it was thus presented in usable writ- 
ten form and served as proper and 
adequate basis for discussion at pub¬ 
lic meeting. 

Md.—^Walker v. Board of County 
Com’rs of Talbot County, 116 A.2d 
393, certiorari denied 76 S.Ct. 180, 
350 U.S. 902, 100 L.EId. 792. 

62. N.J.—Struyk v. Samuel Braen*« 
Sons, 85 A.2d 279, 17 NT.J.Super. 1, 
affirmed 88 A.2d 201, 9 N.jr. 294. 

Waiver, estoppel, or laches as oper- 
ating to preclude attack on validity 
of zoning enactment because of 
noncompllance with formal re- 
quirements in znanner of enactment 
see supra § 21. 

63. Pa.—City of Harrlsburg v. Pass, 
93 A.2d 447, 372 Pa. 318. 
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reasonably inquiring state of mind and that as long 
as it indicates a general subject to which the provi- 
sion involved is germane or incidental, the provision 
itself is sufficiently contained therein;®^ in short, 
that the title is not objectionable unless a substan¬ 
tive matter entirely disconnected therewith is in- 
cluded within the folds of the ordinance.®^ 

§ 46. -Notice and Hearing 

A zoning law or regulation may be rendered fnvalid 
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by reason of fallure to compFy with ptatutory provisfona 
requiring notice and hearing; and, apart from such stat- 
utory provfsions, it is generaily heid that the constitution- 
ai prohibition against deprivation of property wlthout due 
process of iaw demands that persons having Interests or 
rights In property be given adequate notice and an oppor- 
tunity for hearing before passage of zoning laws or regu¬ 
latione affecting thelr rights and Interests. 

A zoning law or regulation may be rendered in- 
valid by reason of failure to comply with statu- 
tory provisions requiring notice®® and by reason of 
failure to comply with statutory provisions requir- 


64. Pa.—City of Harrisburgr v. Pass, 
supra. 

Sofflcleut compUaiLoe sliowiL 
Title describln^r zoningr ordinance 
as providing for its own administra- 
tlon and enforcement, including pay- 
ment of fees, was sufficient to put 
inquiring person on notice that a 
zoning permit was required prior to 
construction of building, and suffi¬ 
ciently complied with statutory and 
constitutlonal requirements relating 
to tities to legislative acts. 

Pa.—City of Harrisburg v. Pass, 
supra. 

65. Pa.—City of Harrisburg v. Pass, 
supra. 

Commonwealth v. Krakover, 
Quar.Sess., 72 Montg.Co. 600, 48 
Mun. 168, reargument denied 73 
Montg.Co. 301. 

66. Ariz.—Wood v. Towu of Avon- 
dale, 232 P.2d 963, 72 Ariz. 217. 

Ark.—City of Searcy v. Roberson, 
273 S.W.2d 26, 224 Ark. 344. 

Pia.—City of Hollsnvood v. Rlx, 62 
So.2d 135. 

La.—^Beauvais v. D. C. Hali Trans- 
port, App., 49 So.2d 44. 

Md.—Walker v. Board of County 
Com’rs of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari de¬ 
nied 76 S.Ct. 180, 360 U.S. 902, 
100 LiJSd. 792—Crozier v. County 
Com’rs of Prince Gcorge’s County, 
97 A.2d 296, 202 Md. 501, 37 

A. L.R.2d 1137. 

]^ass.—^Pish V. Town of Canton, 77 H. 

B. 2d 231, 322 Mass. 219—Town of 
Burlington v. Bunn, 61 N.E.2d 243, 
318 Mass. 216, 168 A.L.R. 1181, 
certiorari denied 66 S.Ct. 61, 326 
U.S. 739, 90 LJBld. 441. 

Mich.—Krajenke Buick Sales v. Hop- 
kowskl, 33 N.W.2d 781, 322 Mich. 
250. 

Mo.—^Wippler v. Hohn, 110 S.'W.2d 
409, 341 Mo. 780. 

H.T.—Village of Sands Point v. Sands 
Point Country Day School, 148 N.T. 
S.2d 312, affirmed 164 N.Y.S.2d 
428. 

Ohio.—^Morris v. Bosexnan, 123 N.K2d 
419, 162 Ohio St 447. 

State ex rei. Kling v. Nlelsen, 
144.N.11.2d 278, 103 Ohio App. 60— 
State ex rei. Gulf Redning Co. v. 


De France, 100 N.B.2d 689, 89 Ohio 
App. 1. 

Okl.—Voight V. Saunders, 243 P.2d 
664, 206 Okl. 318. 

Pa.—^Pittsburgh Outdoor Advertlsing 
Co. V. Borough of Monroeville, Com. 
Pl., 44 Mun.L..R. 174, 101 Pittsb. 
Leg.J. 96—Appeal of Myers, Co., 
103 Pittsb.Leg.J. 310. 

R. I.—^R. L Home Builders v. Bud- 
long Rose Co., 74 A.2d 237, 77 R.L 
147. 

S. D.—Dodds V. Bickle, 86 N.W.2d 
284. 

Manner of exercising zoning power 
generaily see supra |$ 11-13. 

Bequlremant Juzisdiotional and essen- 
tial to due process 

Publicatlon of notice of public 
hearing in manner and form pre- 
scribed by statute is Jurisdictional 
and necessary to satisfy require¬ 
ments of due process. 

Ky.—LouisvlUe & Jefferson County 
Plannlng & Zoning Commisslon v. 
Ogden, 210 S.W.2d 771, 307 Ky. 
362. 

Signature 

Notice may be sufficient even 
though it Is not signed by zoning 
commissioners individually, as where 
thelr names are attached to notice 
by an executive officer and attested 
by him. 

D.C.—^Larrabee v. Bell, 10 F.2d 986, 
66 App.D.C. 121, certiorari denied 

U. S. ex rei. Varela v. Bell, 46 

S. Ct 484, 271 U.S. 670, 70 LuBd. 
1143, followed in Yarela v. Bell, 
10 P.2d 989, 66 APP.D.C. 124, cer¬ 
tiorari denied U. S. ex rei. Varela 

V. Bell, 46 S.Ct 484, 271 U.S. 670, 
70 L.Bd. 1143. 

Insafflcient notice 

Mass.—^Pish v, Town of Canton, 77 
N.B.2d 231, 322 Mass. 219. 

N.T.—Yillage of Sands Point v. Sands 
Point Country Day School, 148 N. 

T. S.2d 312, affirmed 154 N.Y.S.2d 
428. 

Pa.—^Appeal of Myers, Co., 103 Pittsb. 
Leg.J. 310. 

Sufficient notice 

(1) An ordinance was valld and 
bindlng on objecting property owner 
as far as notice was concemed 
where zoning committee published an 
official notice of public hearing as to 

756 


ordinance to be held on specified date, 
and notice stated that meeting might 
be adjoumed from time to time and 
ordinance was passed at a regular ad- 
journed meeting. 

111.—Jacobson v. Village of Wilmette, 
85 N.B.2d 753, 403 UL 260. 

(2) Simllarly, a town zoning bylaw 
was not invalld because after hear¬ 
ing in which proposed bylaw dellne- 
ated by reference to accompanying 
map was approved by planning 
board and before town meeting was 
held board held two more meetings, 
of which no public notice was given, 
which resulted in adding additional 
small parcels for business purposes, 
where board did not change Identity 
of proposal. 

Mass.—^Town of Burlington v. Dunn, 
61 N.B.2d 243, 318 Mass. 216, cer¬ 
tiorari denied 66 S.Ct. 61, 326 U.S. 
739, 90 L.Ed. 441. 

(3) Even though an area was 
origlnally zoned resldential by a gen¬ 
eral ordinance imposed wlthout no¬ 
tice required by statute, in view of 
fact area in questlon was rezoned 
by a subsequent ordinance specillcally 
made applicable to the area, passed 
after proper notice, owners of area 
in questlon had no ground for objec- 
tion. 

111.—Williams v. Village of Schlller 
Park, 138 N.B.2d 600, 9 ni.2d 696. 

(4) Vote at town meeting adopting 
zoning bylaw was not invalld because 
accompanying map dllfered from that 
inserted in warrant for meeting with 
respect to several small parcels, 
since statute does not require that 
warrant contain accurate forecast of 
precise actlon which meeting will 
take on subjects to be acted on. 

111.—^Town of Burlington v, Dunn, 
supra. 

Cure of defecta 

(1) Defects In a zoning ordinance 
because of lack of proper notice may 
be cured by a subsequently enacted 
statute. 

Tex.—Storm Bros. v. Town of Bal- 
cones Heights, 01v»App., 239 S.W.2d 
842, refused no reversible error. 

(2) A prior clty zoning ordinance 
which was invalld for failure to 
glve notice of time and place when 
such ordinance would be brought up 
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ing hearing.®'^ Although there is authority appar- 
cntly to the contrary,®^ apart from such statutory 
provisions, the constitutional prohibition against de- 
privation of property without due process of law de- 
mands that persons having interests or rights in 
property be given adequate notice and an opportun- 
ity for hearing before passage of zoning ordinances 
or regulations affecting their rights and interests.®® 
Where a full hearing is accorded, due process does 
not require that provision be made for administra¬ 


tive review.'^® 

I 47 . -PubKcation, Posting, Filing, and 

Indexing of Ordinance 

Failurd to comply with a statute requiring zoning 
ordinances to be published, posted, filed, and indexed may 
render the ordinance void. 

A zoning ordinance or regulation may be ren- 
dered void by failure to comply with a statute re¬ 
quiring it to be published,'^^ or by failure to comply 


for adoption dld not becorae effective 
by passage as a revlsed clty ordi¬ 
nance without givlng of required no¬ 
tice and hearing thereon. 
g.U.—^Dodds V. Bickle, 85 N.W.2d 284. 

(3) Original zoning ordinance was 
not void on ground of failure of 
City planning commission to give re- 
quired notice of public hearlngs con- 
ducted by commission on ordinance 
preliminary to its enactment in com- 
pliance with requirement of gov- 
eming body of city where such body 
duly grave timely notice thereof and 
ratifled notice of public hearing af- 
forded public by planning commis¬ 
sion, and validity of proceedings on 
which ordinance as enacted was 
based and ordinance itself before it 
became effective were not attacked 
by interested parties. 

Kan.—^Piper v. Moore, 183 P.2d 965, 
163 Kan. 565. 

PteseiLce at haarings rs&deriiLg no- 
tioe inmiaterial 

In proceeding wherein validity of 
zoning ordinance was attacked, any 
failure to have proper publication 
with respect to enactment of ordi¬ 
nance was immaterial where persons 
attacking ordinance had been present 
at hearlngs on it before planning 
commission and council. 

Tenn.—White v. Henry, 285 S.W.Sd 
353, 199 Tenn. 219. 

67. Ariz.—Wood v. Town of Avon- 
dale, 232 P.2d 963, 72 Ariz, 217. 
Conn.—Jack v. Torrant, 71 A.2d 705, 
136 Conn. 414. 

Fla.—City of Hollywood v. Rix, 52 
So.2d 135. 

La.—^Beauvais v. D. C. Hali Trans- 
poPt, App., 49 So.2d 44. 

Md.—walker v. Board of County 
Com'rs of TaJlbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 
76 S.Ct 180, 350 U.S. 902, 100 
ti.Bd. 792—Crozler v. County 
Com’rs of Prlnce George's Coun¬ 
ty, 97 A.2d 296, 202 Md. 501, 37 
A.L.R.2d 1137. 

Mich.—Krajenke Buick Sales v. Kop- 
kowski, 33 ]Sr.W.2d 781, 322 Mich. 
250. 

Mo.—-Wippler v. Hohn, 110 S.W.2d 
409, 341 Mo. 780. 

Ohlo.—^Morris v, Roseman, 123 K.B. 
2d 419, 162 Ohio St 447. 


State ex reL Kling v. Nielsen, 
144 N.E.2d 278, 103 Ohio App. 60— 
State ex rei. Gulf Reflning Co. v. 
De France, 100 N.R2d 689, 89 Ohio 
App. 1. 

Okl.—^Voight V. Saunders, 243 P.2d 
654, 206 Okl. 318. 

R.I.—^R. I. Home Builders v. Bud- 
long Rose Co., 74 A.2d 237, 77 
R.I. 147. 

XSTomber and eztent of hearlngs 
A public hearing on a change of 
zoning is not invalid because a large 
number of tracts of property are 
considered thereat or because per¬ 
sons other than petitioners or pro- 
testants are allowed to appear and 
testify, in view of the facts that 
statute does not limit extent of 
hearing or require a separate hearing 
for each tract of property affected, 
and zoning commission acts in legis- 
lative capacity, and is not subject to 
rules of procedure govemlng conduct 
of judlclal hearings. 

D.a—Garrity v. District of Columbla, 
86 F.2d 207, 66 App.D.C. 256. 

Chaages fcdlowlng hearing 
Changes made in a zoning ordi¬ 
nance after a public hearing do not 
invalidate it where the changes are 
not substantlal or fundamental in 
character. 

Md.—Walker v. Board of County 
Com*rs of Talbot County, 116 A.2d 
893, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 350 U.S. 902, 100 L.Ed. 
792, 

Mass.—Town of Burlington v. Dunn, 
61 N.E.2d 243, 318 Mass. 216, 168 
A.L.R. 1181. 

Bequirement cosoplied with 
111 .—^Williams v. Vlllage of Schiller 
Park, 138 N,B.2d 500, 9 I11.2d 596. 

68. Self-piescribed Umitatlon by 
City council 

Bven though ordinance prohibitlng 
storage of new or secondhand lumber, 
empty packing boxes, or similar in- 
dammable material on premises with- 
in fire limits, embracing business and 
Industrial distrlcts, except by special 
permission of common council after 
approval by building commissioner 
were a zoning ordinance, it would not 
be held void for want of public no¬ 
tice and hearing as provided in zon¬ 
ing ordinance adopted by common 
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council, since requirement of public 
notice and hearing was a self-pre- 
scribed llmitation and could not serve 
as a delimitatlon of greater power 
vested in council by state. 

N.T.—^People, on Inf. of Barker, v. 
Blkin, 80 N.Y.S.2d 525, 196 Misc. 
188. 

69. Ariz.—^Wood v. Town of Avon- 
dale, 282 P.2d 963, 72 Ariz. 217. 

Cal.—Qilgert v. Stockton Port Dist., 
60 P.2d 847, 7 C.2d 384. 

Ga.—Sikes v. Pierce, 94 S.E.2d 427, 
212 Ga. 567. 

La.—^De Latour v. Morrison, 34 So. 
2d 788, 213 La. 292. 

70. Tex.—^Luse v. City of Dallas, 
Civ.App., 131 S.'W'.2d 1079, error re- 
fused. 

71. N.T.—^Milano v. Town of Patter- 
son, 93 N.T.S.2d 419, 197 Misc. 457 
—Village of Wllliston Park v. Is¬ 
rael, 76 N.T.S.2d 605, 191 Misc. 6, 
afflrmed 94 N.T.S.2d 921, 276 App. 
Dlv. 968, appeal denied 95 N.Y.S. 
2d 602, 276 App.Div. 1013, afiOrmed 
95 N.B.2d 208, 301 N.T. 713. 

Pa.—^Kelly v. City of Philadelphia, 
115 A.2d 238, 382 Pa. 459. 

Desoriptloii of distrlcts 
Under law requiring publishing of 
every ordinance adopted, a zoning 
ordinance published without descrip- 
tion in its text of use districts 
created, other than by reference to 
a map which was neither published, 
posted, included in ordinance as pub¬ 
lished, nor stated in publication to be 
on flle in oflace of village derk, was 
void. 

N.T.—Village of Williston Park v. 
Israel, 76 N.T.S.2d 606, 191 Misc, 
6, afflrmed 94 N.T.S.2d 921, 276 
App.Div. 968, appeal denied 95 NY. 
S.2d 602, 276 App.Div. 1013, afflrmed 
95 N.B.2d 208, 801 N.T. 713. 

Proper publication. showa 
NT.—^Longo v. Bilers, 93 N.Y.S.2d 
517, 196 Misc. 909. 

Xuvalldity of original zoning ordi¬ 
nance of village due to faulty pub¬ 
lication did not invalidate subse- 
quently adopted zoning ordinance 
which, although designated as an 
amendment to existing statutes, indl- 
cated a complete rewriting of zoning 
scheme and a repeal of everythlng 
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with statutes requiring* it to be posted,*^^ and 

indexed.74 Where a map is made a part of an ordi- 
nance, failure to include the map in the notice pub- 
lished or posted may render the ordinance invalid.76 
It has been held, however, that the failure to file a 


copy of the zoning regulation in the clerk^s office, if 
required by statute, does not invalidate the regula¬ 
tion as against a landowner who received actual no¬ 
tice of the regulation when he applied for a building 
permit.76 


3. Regulations as to Paeticular Matters 


§ 48. Architectural and Structural Designs 

Qenerally, the zoning power may extend to the regu¬ 
lation of the architectural and structural designs of buiid- 
Ings within specifled districts, includlng regulations with 
respect to yards, size of lots, area, and standards of con- 
struction; but the power must be exerclsed reasonably 
and wlthin Its scope. 

A municipality may validly regulate the archi¬ 


tectural and structural design of buildings within 
certain areas or districts*^7 provided that the regula¬ 
tions are within the scope of its powers,'^^ have a 
reasonable relation to the health, safety, general 
welfare, or other public interest to be served,79 are 
reasonably definite and certain,and nondiscrimina- 


theretofore In effect by ciear impii- 
cation. 

N.T.—^Fleetwood Manor, Inc. v. Vil- 
lag:e of Huntingrton Bay, 115 N.Y.S. 
2d 616. 

72. N.Y.—^Milano v. Town of Patter- 
son, 93 N,Y.S.2d 419, 197 Misc. 467. 

Froper postlng Bliowa. 

N.Y.—^Longo V. Eilera, 98 N.Y.S.2d 
617, 196 Misc. 909. 

73. TUingr oertlfled oopy and map 
A zoning ordinance is inefCective 

unless a certifled copy tliereof, to- 
gether with a map or plan clearly de- 
lineating alfected areas or zones, has 
been flled as required by statute. 

Pa.—^Pennsylvania Dri-Built Housing 
Corp. V. Borough of Emporium, 76 
Pa,Dist. & Co. 331, 43 Mun.L.R. 97. 
BeflUng not neoessary 
Zoning regulations, flled for statu- 
tory perlod, and adopted by commis- 
sion with only slight changes, were 
held valld, although not reflled, stat¬ 
ute not requiring reflllng. 

Conn.—Coombs v. Laxson, 162 A. 297, 
112 Conn. 236. 

74. Pa.—^Pennsylvanla Drl-Bullt 
Housing Corp. v. Borough of Em¬ 
porium, 76 Pa.Dist. & Co. 331, 43 
Mun.L.R. 97. 

7B, N.Y.—^Mllano v. Town of Patter- 
son, 93 N.Y.S.2d 419, 197 Misc. 467. 

78. Ky.—^Polk v. Aston, 208 S.W.2d 
497, 306 Ky. 498. 

77. N.X—^Town of Belleville v. Kler- 
nan, 121 A.2d 411, 39 N.J.Super. 480. 
N.Y.—^Llttle V. Young, 82 N.Y.S.2d 
909, afflrmed 85 N.Y.S.2d 41, 274 
App.Div. 1006, reargument and ap- 
peal denied 86 N.Y.S.2d 288, 274 
App.Div. 1066, motion denied 86 
N.E.2d 61, 298 N.Y. 918, afflrmed 
87 N.B.2d 74, 299 N.Y. 699. 

Pa.—Appeal of Dunlap, 87 A.2d 299, 
370 Pa. 31. 

Wls.—State ex rei. Saveland Park 
Holding Corp. V. Wieland, 69 N.W. 
2d 217, 269 Wis. 262, certiorari de¬ 
nied 76 S.Ct. 81, 850 U.S. 841, 
100 I..Ed.2d 750. 


Seqnlring pians by Uceosed aarchi- 
teets 

Provisions of City building code 
that only architects licensed by state 
could prepare and submit pians and 
speciflcations for building or struc¬ 
ture of Public or semi-public nature 
were reasonable exercise of clty's 
police power. 

Colo.—^Heron v. City of Denver, 283 
P.2d 647, 131 Colo. 601. 

Monioipal buUdlng oodes held valid 
Ohio.—State ex rei. Hauser-Stander 
Tank Co. v. Kellogg, 116 N.E.2d 231, 
94 Ohio App. 467. 

Pa.—City of Philadelphia v. Houli- 
han, 37 Pa.Dist & Co. 29. 

Berwick Lumber & Supply Co. v. 
City of Harrisburg, Com.Pl., 62 
Bauph.Co. 276. 

78. 111.—^Brown v. Board of Appeals 
of City of Springfleld, 159 N.B. 225, 
327 IlL 644, 66 A.L.R. 242. 

lowa.—^Downey v. Sioux City, 227 N. 
W. 126, 208 lowa 1273, followed in 
Wolle V. Sioux City, 229 N.W. 214. 
N.J.—Brookdale Homes v. Johnson, 
10 A.2d 477, 123 N.J.Law 602, af¬ 
flrmed 19 A.2d 868, 126 N.J.Law 
616. 

43 C.J. p 339 note 19. 

79. 111.—Pederal Elee. Co. v. Zon¬ 
ing Bd. of Appeals of Village of 
Mt. Prospect, 75 N.E.2d 369, 398 
111. 142—^Harmon v. City of Peorla, 
27 N.E.2d 625, 373 111. 594. 

Md.—^R. B. Const. Co. v. Jackson, 137 
A. 278, 162 Md. 671. 

Mass.—122 Maln St. Corp. v. City of 
Brockton, 84 N.E.2d 13, 823 Mass. 
646, 8 A.L.R.2d 956. 

Mich.—Frischkorn Const. Co. v. Lam- 
bert, 24 N.W.2d 209, 315 Mich. 
566—Senefsky v. Lawler, 12 N.W. 
2d 387, 307 Mich. 728. 

N.J.—Cox V, Wall Tp., 120 A.2d 779, 
39 N.J.Super. 243—Lionshead Lake 
V. Wayne Tp., Passaic County, 80 
A.2d 650, 18 N.J.Super. 490, re- 
versed on other grounds 89 A.2d 
698, 10 N.J. 166, appeal dismissed 
73‘S.Ct 386, 844 U.S. 919, 97 L.Ed. 
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708—^Lionshead Lake v. Wayne Tp., 
73 A.2d 287, 8 N.J.Super. 468, re- 
versed on other grounds 74 A.2d 
609, 9 N.J.Super. 83. 

DufEcon Concrete Products v. 
Borough of Cresskill, 68 A.2d 104, 
137 N.J.Law 81, reversed on other 
grounds 64 A.2d 347, 1 N.J. 609, 
9 A.L.R.2d 678—^Brookdale Homes 
V. Johnson, 10 A.2d 477, 123 N.J. 
Xiaw 602, afflrmed 19 A.2d 868, 126 
N.J.Law 676. 

Pa.—^Appeal of Hessenbruch from 
Radnor Tp. Zoning Ordinance, 
Quar.Sess., 40 DeLCo. 43. 

Tex.—City of Amarillo v. Meade, Civ. 

App., 286 S.W.2d 276. 

43 C.J. p 340 note 22. 

Faots in eadh case detezminatlye 

Question whether building restric¬ 
tione in a zoning ordinance promote 
public health, safety, or welfare must 
be determined in each case on basis 
of facts involved. 

Mich.—^Frischkorn Const. Co. v. Lam- 
bert, 24 N.W.2d 209, 316 Mich. 666. 

Fact that zoning boaxd belleve ff 
pzoposed bui ldin g is unartistlo or not 
aesthetic cannot by itself be basis of 
depriving a horne owner of right to 
use his property as he wishes. 

Pa.—^Appeal of Medinger, 104 A.2d 
118, 377 Pa. 217—Appeal of Lord, 
81 A.2d 533, 368 Pa. 121. 

80. Fla.—City of West Palm Beach 
V. State ex rei. Duftey, 30 So.2d 
491, 168 Fla. 863. 

Tex.—City of Odessa v. Hallbrook, 
Clv.App., 103 S.W.2d 223. 

Ordinance not indefinite 

A zoning ordinance prohibiting is- 
suance of building permit, unless 
board flnds that proposed structure^s 
exterior architectural appeal and 
functlonal plan will not be so at 
variance with those of other struc- 
tures in immediate neighborhood as 
to cause substantial depreciation in 
property values thereof, was not so 
indefinite or ambiguous as to subject 
applicants for building permits to 
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tory,®^ and do not otherwise impair constitutional 
rights.^2 

In accordance with the foregoing rules, munici- 


palities may validly promulgate reasonable zoning 
regulations with respect to front and rear yards,^® 
side yards between dwellings,®^ minimum area,®® 


board’s uncontrolled arbltrary discre- 
tion or caprice. 

Wis.—State ez rei. Saveland Park 
Holding Corp. v. Wieland, 69 N.W. 
2d 217, 269 Wis. 262, certiorari de- 
nied 76 S.Ct 81. 360 XJ.S. 841, 100 
L.Bd. 750. 

;81. Pa.—^Appeal o£ White, 134 A. 
409, 287 Pa. 259. 

Jacobs V. Fetzer, Com.Pl., 41 Del. 
Co. 264. 

iXTo dlsorittinatioiL against prefabri- 
oated boiises 

Where an amended ordinance final- 
ly enacted required in substance and 
•elfect that in interest of safe build- 
ing and health requirements all con- 
struction, both prefabricated houses 
.and otherwise, must meet certain 
standards as described In amended 
code, there was no discrimination 
.and no barring o£ prefabricated 
houses. 

ILI.—Community Home Builders v. 
Town Council of North Kingstown. 
117 A.2d 644. 

.*8a. ProteofcloxL of vested rtght 

Where a property owner has in 
.good faith ezpended money or in- 
curred obllgations, which are sub- 
•stantial in relation to proposed proj- 
•ect, in reliance on existing condi- 
tions of a zoning ordinance, he has a 
vested right and is entitled to pro- 
-tection against a subsequently en- 
.acted amendment, regulating archi- 
tectural and structural designs with- 
in specified districta, even though no 
ibuilding permit had been issued. 

Pa.—^American Veterans Housing Co- 
op., Inc., V. Zoning Bd. of Adjust- 
ment, 69 Pa.Dist. & Co. 449, 66 
Montg.Co. 7. 

^83. Del.—^Appeal of Blackstone, 190 
A. 697, 8 W.W.Harr. 230. 

111.—Speroni v. Board of Appeals of 
City of Sterling, 16 N.B.2d 302, 
368 111. 668. 

2^.D.—City of Blsmarck v. Hughes, 
208 N.W. 711, 63 N.D. 838. 
iPa.—Sturm & Co., Inc. v. Zoning Bd. 
of Adjustment, Com.Pl., 5 Bucks 
Co. 193. 

‘R.I.—^Doherty v. Town Council of 
Town of South Kingstown, 200 A. 
964, 61 R.I. 248. 

Application of ordinance foxhidding 
:z68idenoes in rear yard ezcept under 
•certain conditions, so as to prohibit 
,plaintilC's proposed ait erat ion of 
second floor over garage, which had 
•been used as living quarters for do- 
mestic employees of tenants of Prin¬ 
cipal building, into modern efflciency 
•apartment for commerclal renting 
was not violative of plaintilf*s rights 
•under either state or federal con- 
.Btitution, and was not an improper 


retrospective application of ordi¬ 
nance, especially as to one who pur- 
chased property years after zoning 
ordinance had gone into efCect. 

Ky.—^Moore v. City of Lezington, 218 
S.W.2d 7, 309 Ky. 671. 

Ziot abattlng puhUo Street 
An ordinance requiring that every 
dwelllng thereafter erected be on lot 
abutting Public Street having right 
of way of at last thirty f eet has been 
sustained. 

Ohio.—State ex rei. Jact v. Russell, 
123 N.B.2d 261, 162 Ohio St. 281. 
BednctloiL of size 

Zoning ordinance, permitting re- 
duction of size of rear yards, was 
held not in contravention of tenement 
house law. 

Wis,—^Bouchard v. Zetley. 220 N.W. 
209, 196 Wis. 636. 

SA Md.—R. B. Const. Co. v. Jack- 
son, 137 A. 278, 162 Md. 671. 

N.J.—-Wynn v. Idargate City, 157 A. 

566, 9 N.J.M1SC. 1324. 

N.D.—<Jity of Bismarck v. Hughes, 
208 N.W. 711, 63 N.D. 838. 

Pa.—^Appeal of Dunlap, 87 A.2d 299, 
370 Pa. 31. 

Appeal of Junge, 89 Pa.Super. 
648. 

R.I.—^Doherty v. Town Council of 
Town of South Klingstown, 200 A. 
964, 61 R.I. 248. 

85. Cal.—Clemons v. City of Los 
Angeles, 222 P.2d 439, 36 C.2d 96. 
Conn.—^De Mars v. Zoning Commis- 
aion of Town of Bolton, 109 A.2d 
876, 19 Conn.Sup. 24, afflrmed 116 
A.2d 653, 142 Conn. 680. 

D.C.—Salyer v. McLaughlin, 240 P.2d 
891, 100 U.S.APP.D.C. 29. 

N.J.—^Bierce v. Gross, 135 A.2d 661, 
47 N.J.Super. 148—Clary v. 

Borough of Eatontown, 124 A.2d 
54, 41 N.J.Super. 47. 

N.T.—Dilliard v. Village of North 
Hilis, 94 N.T.S.2d 715, 276 App.Div. 
969 resettled 96 N.T.S.2d 603, 276 
App.Div. 1013. 

Gignoux V. Village of Kings 
Point, 99 N.T.S.2d 280, 199 Misc. 
486. 

Pa.—^Appeal of Volpe, 121 A.2d 97, 
384 Pa. 374. 

Tex.—Caruthers v. Board of Adjust¬ 
ment of City of Bunker Hili Vil¬ 
lage, Clv.App., 290 S.W.2d 340. 
WheOi reasonably necessary for 
protection of publio safety, health, 
morals, or general welfare, minimum 
area requirements in zoning ordi- 
nances are supportable. 

Tex.—Caruthers v. Board of Adjust¬ 
ment of City of Bunker Hili Vil¬ 
lage, supra. 

Crlterlon. of gcnezal welfare 

Increased capacity of soil for sew- 
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age absorption, curtailment of trafflc, 
and community attractiveness are ap- 
propriate consideratione within stat- 
utory criterion of general welfare in 
determining validity of zoning ordi- 
nances setting aside suitable areas 
for residences on larger plots. 

N.J.—Clary v. Borough of Eatontown, 
124 A.2d 64, 41 N.J.Super. 47. 

One., two-, or fonr-family bnildlngB 
Size of lots on which a one-family, 
two-family, or four-family building 
may be erected is a subject for police 
regulatlon, and, when not unreason- 
able, such regulations do not deprive 
a person of his property without due 
process of law. 

Fla.—Garvin v. Baker, 69 So.2d 360. 
Frovision against reduction of size 
Ordinance providing that no lot in 
certain area held under separate own- 
ership at effective date and used 
for dwelling purposes should be re- 
duced below area of flve thousand sq. 
feet was a valid exercise of police 
power, and did not interfere with 
constitutional guarantees affecting 
property rights or right of contract. 
Cal.—Clemons v. City of Los An¬ 
geles, 222 P.2d 439, 36 C.2d 96. 
Different areas ia different distrlots 
Zoning ordinance iixing minimum 
lot area in town as 40,000 square feet 
in residence zone A, 22,600 square 
feet in residence zone B, and 40,000 
square feet in business zone was not 
illegal. 

Conn.—^De Mars v. Zoning Commls- 
sion of Town of Bolton,' 109 A.2d 
876, 19 Conn.Sup. 24, affirmed 116 
A.2d 663, 142 Conn. 680. 

Ordlnaaoe antborlzed hy zoning 
statute 

A statute providing for establish- 
ment in unincorporated portions of 
organized townships of zoning dls- 
tricts and for adoption of zoning 
ordlnances regulating use of property 
has been held to authorize a zoning 
ordinance regulating size of lots on 
which residences may be erected. 
Mich.—^Hitchman v. Oakland Tp., 45 
N.W.2d 306, 329 Mich. 331. 

Fartioiilar requirements held valid 

(1) Provision prescribing minimum 
area requirement of twenty thousand 
square feet for buildings erected in 
certain districta. 

N.J.—Clary v. Borough of Eatontown. 

124 A.2d 64, 41 N.J.Super. 47. 

P8L—^Appeal of Volpe, 121 A.2d 97, 
884 Pa. 874. 

(2) Minimum area restrictlon of 
two acres for buildings. 

N.T.—^Franmor Realty Corp. v. Vil¬ 
lage of Old Westbury, 116 N.T.S.2d 
68, 280 App.Div. 945, appeal dis- 
missed 109 N.E.2d 714, 304 N.Y. 
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width,*® frontage,**^ and depth^^ of buiiding lots, 
Zoning regulations may also validly provide as to 
minimum floor space of buildings,^^ standards of 
construction,^® and the materials to be used in con- 
struction.^l 


On the other hand, in particular circumstanccs 
regulations have been held invalid which prohibit 
the use of certain materials in construction,^^ pre- 
scribe minimum floor space^s or cubic content,®^ or 
prohibit in certain districts buildings costing less 
than a certain sum,^® or which require a minimum 


843--Dmiard v. Vlllage of North 
Hilis, 94 N.T.S.2<3 716, 276 App.Dlv. 
969, order resettled 95 N.Y.S.2d 
603, 276 App.Div. 1013. 

(3) Provlsion prohlbltlnsr buiiding 
on lots of less tlian flve acres. 

111.—^Haneck v. Cook County, 146 N.B. 
2d 35, 12 111.2d 267. 

N.J.—^Pischer v. Bedminster Tp., 
Somerset Oounty, 90 A2d 767, 21 
N.J.Super. 81, afflrmed 93 A.2d 378, 
11 N.J. 194. 

86. Cal.—^Morris v. City of Los An- 
geles, 254 P.2d 936, 116 CA.2d 856. 

D.C..—Sayler v. McLauglilin, 240 F. 

2d 891, 100 U.SJ^pp.D.C. 29. 

N.J.—Bierce v. Gross, 135 A.2d 661, 
47 N.J.Super. 148—Plscher v, Bed¬ 
minster Tp., Somerset County, 90 
A.2d 767, 21 N.J.Super. 81, afflrmed 
93 A2d 378, 11 N.J. 194. 

87. Mlch.—Hlghland Oil Corp. v. 
City of Lathrup Vlllage, 86 N.W. 
2d 186, 349 Mich. 650. 

N.J.—Clary v. Borough of Baton- 
town, 124 A.2d 64, 41 N.J.Super. 
47. 

Greenway Homes v. Borougb of 
Biver Bdge. 60 A2d 811, 137 N.J. 
Law 463. 

88. N.J.—^Bierce v. Gross, 136 A2d 
661, 47 N.J.Super. 148. 

89. Conn.—^De Mars v. Zoning Com- 
mlssion of Town of Bolton, 109 A. 
2d 876, 19 Conn.Sup. 24, afflrmed 
115 A2d 653, 142 Conn. 580. 

N.J.—^Lionshead Lake v. Wayne Tp„ 
Passaic County, 89 A2d 693, 10 
N.J. 165, appeal dismissed 73 S. 
Ct. 386, 344 U.S. 919, 97 L.Ed. 708. 
N.Y,—Corning v. Town of Ontario, 
121 N.Y.S.2d 288, 204 Misa 88. 

Pa.—Commonwealtb v. McLiaughlixi, 
78 A.2d 880, 168 Pa.Super. 442. 
Tex.—^Thompson v. City of CarroU- 
ton, Civ.App., 211 S.W.2d 970. 
B8latio]ii to iLealth, safety, morals, 
and genexal welfaore 
(1) Health, safety, morals, and 
general welfare of community are 
closely^ associated witb amount of 
space occupied by a family for living 
Quarters. 

N.Y.-—Corning v. Town of Ontario, 
121 N.Y.S.2d 288, 204 Misc. 38. 

<2) A restriction of floor space in 
order to be valld must be consonant 
witb character and need of com¬ 
munity directly alCected and properly 
related to publlc health, safety, 
morals, or general welfara 
N.J.—^Llonshead Lake v. Wayne Tp., 
73 A.2d 287, 8 N.J.Super. 468, re- 


yersed on other grounds 74 A.2d 
609, 9 NJ.Super. 83. 

N.Y.—Flower Hili Bldg. Corp. v. Vil- 
lage of Flower Hlll, Nassau Coun¬ 
ty, 100 N.Y.S.2d 903, 199 Misc. 344. 
Areas varying with type of buiiding 
Zoning ordinance flxing minimum 
floor areas of 860 souare feet for a 
single atory dwelling in town, 720 
SQuare feet ground-floor area for one 
and one-half or two-story buiiding, 
with a total of 1,000 sQuare feet in 
ali, and 720 SQuare feet of floor 
area for each family in a two or 
more story family dwelling, and flx- 
Ing of a minimum ground-floor area 
of 624 square feet for any dwelling in 
zone B, is not invalid. 

Conn.—De Mars v. Zoning Commis- 
sion of Town of Bolton, 109 A2d 
876, 19 Conn.Sup. 24, afflrmed 115 
A.2d 663, 142 Conn. 680. 

90. Mass.—^Kenney v. Buiiding 

Com*r of Melrose, 52 N.E.2d 683, 
315 Mass. 291, 160 AKR. 490. 

Prohibltiiig use and oonstmotloiL en» 
daagerlng water snpply 
Public had a direct interest in 
preservation of purity of water in 
reservolr of private Corporation hav- 
ing franchise to supply water to a 
City and individual owner’s right to 
convert his property near and above 
level of reservolr to a conunerciaJ 
use must be measured against such 
Public interest in determining valid- 
ity of restrictions imposed by county 
authorities on commercial use of such 
property. 

ICy.—^Daugherty v. City of Lezington, 
249 S.W,2d 766. 

91. N.J.--COX V. Wall Tp., 120 A.2d 
779, 89 N.J.Super. 243. 

Sard inoombnstlble xnaterlals 
Ordinance requlring buildings with- 
in flre llmits to be composed of 
brick, stone, or Portland cernent con¬ 
crete or Inclosed with walls of such 
materials, or, If approved by clty 
council, other hard incombustlble ma¬ 
terials, was valid, as it flxed Stand¬ 
ard by which council should be guid- 
ed in exerclsing its judgment as to 
other materials. 

Tex.—City of Odessa v. Halbrook, 
C1V.APP., 108 S.W.2d 223. 

92. N.J.—Cox V. Wall Tp., 120 A.2d 
779, 39 N.J.Super. 243. 

Begnlatioas prohlbitiiig ereotloiL of 
woodezi buildings in certain districts 
have been held invalid. 

N.J.—Whlte V. Bower, 130 A. 365, 
2 N.J.Misc. 357, 
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Tex.—City of West University Place 
V. Martin, Civ.App., 113 S.W.2d 295, 
cause dismissed 123 S.W.2d 638, 
132 Tex. 354. 

Prohlbited materials as adequate as 
those permltted 

Court may invalldate buiiding reg¬ 
ulations to extent that they pro¬ 
hibit devices or materials which are 
as adequate as those permltted. 
N.J.—Cox V. Wall Tp., 120 A.2d 779, 
89 N.J.Super. 243. 

93. Pa.—American Veterans Houslng 
Coop., Inc. V. Zoning Bd. of Adjust- 
ment, 69 Pa.Dlst. & Co. 449, 66 
Montg.Co. 7. 

Provlslons held invalid 

(1) Ordinance prescrlbing a mini¬ 
mum floor area of thirteen hundred 
feet has been held Invalid where it 
appeared that in district alfected a 
very substantial number of dwellings 
already erected did not comply with 
ordinance and on record it was diffl- 
cult, if not impossible, to flnd any 
other justiflcation for ordinance tha n 
a desire to enhance or protect value 
of improved property in area. 

Mich.—Senefsky v. Lawler, 12 N.W. 

2d 887, 307 Mich. 728, 149 A.L.R. 
1433. 

(2) Besolution prohlbiting business 
use of structures less than twenty 
feet wlde and fifty feet deep was 
a taklng of property wlthout due 
process. 

N.Y.—Oppenheimer v. Hraus, 223 N. 
Y.S. 467, 221 App.Div. 773, afflrmed 
169 N.B. 661, 246 N.Y. 659. 

94. Mich.—Frischkom Const. Co. v. 
Liambert, 24 N.W.2d 209, 315 Mich. 
666 . 

Seld nnenf oroeable 
Provision requlring that single 
dwellings constructed in certain zone 
contain at least 14,000 cubic feet has 
been held unenforceable against own- 
er desirlng to construet houses con- 
talning only 12,666 cubic feet but 
which complled with state houslng 
law, where purpose of provision was 
to maintaln property values in zone 
and not to promote public health, 
safety, or welfara 

Mich.—^Frlschkorn Const. Co. v. Lam- 
bert, 24 N.W.2d 209, 316 Mich. 666. 

95. N.J.—^Lionshead Lake v. Wayne 
Tp., Passaic County, 80 A.2d 650, 
13 N.J.Super. 490, reversed on 
other grounds 89 A.2d 693, 10 N.J, 
165, appeal dismissed 73 S.Ct. 386, 
344 U.S. 919, 97 L.Bd. 708—Lions- 
head Lake v. Wayne Tp., 73 A.2d 
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space between buildings,®® minimum side yards,®*^ 
a minimum area and width of lots,®^ or a minimum 
depth for rear yards.^* A regulation establisbing a 
minimum area in one district and a different area in 
another district has been held invalid as having no 
substantial relation to the public health, safety, 
morals, or general welfare.^ 

§ 49. -Building or Setback Lines 

Qenerally, reasonable requlrements with respect to the 


ZONING §§ 48-49 

setback of new buildings from the front line of the lots 
In particular districta are valld, but the regulation must 
be wlthin the scope of the power conferred on the m unici- 
pallty and be properi/ related to the publlc health, safet/i 
and weifare, and not confiscator/ or discriminator/. 

It has generally been held that a municipal Corpo¬ 
ration, or other political subdivision, under its pow¬ 
er to enact building and zoning regulations, may fix 
reasonable requirements with respect to the setback 
of new buildings from the front line of the lots in 
particular districts, areas, or streets,^ such as in 


287, 8 N.J.Super. 468, reversed on 
other grounds 74 A.2d 609, 9 N.J. 
Super. 83. 

Brookdale Homes v. Johnson, 10 
A.2d 477, 128 N.J.Law 602, afflrmed 
19 A.2d 868, 126 N.J.Law 516. 

Xn eatlxe oomnmnlty 
Under Its zoning power, a municl- 
pallty cannot practically provide that 
no house costing less than a certain 
sum be erected in entire communit/, 
let alone a speclfied area. 

N.J.—^Lionshead Lake v. Wayne Tp., 
73 A.2d 287. 8 N.J.Super. 468, re¬ 
versed on other grounds 74 A.2d 
609, 9 NJ.Super. 83. 

96. Mlch.—^Robyns v. City of Dear- 
bom, 67 NW.2d 718, 341 Mlch. 
495. 

As appUed to partiLcnlar lots 

(1) Where, under provisiona of or- 
dlnance zoning lots for resldential 
use only and providlng for minimum 
distance of ten feet between resi- 
dences, lot owners could not build 
residences on their lots more than 
ten feet wide, zoning ordinance ren- 
dered lots almost worthless, and was 
invalid as applied to such lots. 

Mich.—^Robyns v. City of Dearborn, 

supra. 

(2) A zoning ordinance requirlng 
two side yards, each not less than 
four feet in width and an aggregate 
width of not less than twelve feet, 
was Invalid as applied to a twenty- 
foot lot, since dwelling could not 
exceed eight feet, and wcus also in¬ 
valid as applied to comer lot with 
a thirty-two and one-half-foot front- 
age. 

Mich.—^Ritenour v. Dearborn Tp., 40 
NW.2d 137, 326 Mich. 242. 

97, NJ.—Le Mer v. Gill, 187 A. 730, 
14 N.J.Misc. 826. 

Begnlatioa held InvaUd 
Property owners held entitled, with 
Gonsent of adjoining owners, to have 
set aside zoning ordinance requiring 
side yards to be at least eight feet 
wide with total width of eighteen 
feet, to extent that they might ex- 
tend their dwelling within three feet 
of one line of lot, as neighboring 
owners had done prior to passage of 
ordinance, where restriotion< in their 
deed prevented a building n^rer than 
flfteen feet from qpposite side and 
where extehsion would not afCect 


light and air of any of surrounding 
propertiea 

NJ.—^La Mer v. GUI, supra. 

98. Mlch.—^Ritenour v. Dearborn 

Tp., 40 NW.2d 137, 826 Mich. 242. 
As applied to partloular lots 

(1) Zoning ordinance limlting use 
of lots to one-family dwellings and 
requiring minimum lot of flve thou- 
sand SQuare feet and an average 
width of not less than flfty feet was 
invalid as applied to four contiguous 
lots each twenty feet by one hundred, 
since owner could not erect more 
than one dwelling on four lots. 

Mlch.—^Ritenour v. Dearborn Tp., su¬ 
pra. 

(2) A pro Vision of city ordinance 
that no lot held under separate own- 
ership in multiple dwelling zone 
when ordinance became effective 
shall be separated in ownership or 
reduced in size below minimum width 
flfty feet and minimum area of flve 
thousand square feet required by or¬ 
dinance is Invalid and unenforceable 
as to sale of forty by forty-five feet 
portion of corner lot, with house 
thereon, in old settled resldential 
district of small houses on small 
lots, or vendors* ownership of re- 
mainlng forty-flve by eighty feet 
portion thereof. 

CaL—^Morris v. City of Los Angeles, 

254 P.2d 985, 116 aA.2d 856. 

(3) Zoning ordinance deflning one 
acre as minimum lot area for each 
building and necessary buildings ap- 
purtenant thereto in residence C dis¬ 
trict, as applied to a one and one- 
fourth acre building lot of which 
one-fourth acre was separated from 
main lot by a thirty-foot cliff, was 
vold as constituting a taklng of 
property wlthout compensation. 

NT,—^Pleetwood Manor, Inc. v. Vil- 

lage of Huntington Bay, 115 NY.S. 

2d 615. 

Adequate provlsioa. for substandard 
paccels 

(1) On dlviding municlpality into 
districts and prescribing minimum 
land dimensiozis for particular uses 
in such districts, municipal leglsla- 
tive body acts with constructive no- 
tlce of existence thereln of every sub- 
standard parcel held in single, sep¬ 
arate ownership and has an absolute 
duty to make adequate provisions for 
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such parcels and cannot make them 
useless in limlting their use. 

NT.—^Long Island Land Research 
Bureau, Inc. v. Toung, 169 NT.B.2d 
414, 7 Misc.2d 469. 

(2) Where frontage of plaintlffs* 
land was approximately twenty-three 
feet, and zoning ordinance prohibit- 
ed erectlon of building on land in 
zoning district in which plalntiffs’ 
land was located, on less than a six- 
ty-foot frontage, so that plaintiffs 
could never erect a building on land 
under ordinance, ordinance was inval¬ 
id as a taklng of land wlthout just 
compensation, even though board of 
appeais could grant relief so that 
some use of land could be mada 
NT.—^Milano v. Town of Patterson, 
98 NT.S.2d 419, 197 Mlsc. 457. 

98, Tex.—City of Amarillo v. Meade, 
Civ.App., 286 S.W.2d 276. 

AJi to “attached” garage 

Zoning ordinance requirement that 
rear yard have a minimum depth of 
twenty-flve feet, construed as requir- 
ing such minimum depth as to ga¬ 
rage, where garage was attached to 
house by roof extending ten inches 
between eaves of garage and house, 
had no substantial relationship to 
health, safety, morals, or general 
weifare of community and was in vi- 
olation of owner^s constitutlonal 
rights. 

Tex.—City of Amarillo v. Meade, su¬ 
pra. 

1. Pa.—^American Veterans Housing 
Co-op., Inc., V. Zoning Bd. of Ad- 
Justment, 69 Pa.Dist. & Co. 449, 
66 Montg.Co. 7. 

Medinger v. Springfleld Tp., Com. 
PL, 69 Montg.Co. 203. 

2. U.S.—Weiss V. Guion, D.C.Ohio, 
17 P.2d 202. 

Cal.—Thille v. Board of Public Works 
of City of Los Angeles, 255 P. 294, 
82 C,A. 187. 

Fla,—City of Miaml v, Romer, 58 So. 
2d 849. 

Ind.—Board of Zoning Appeais of 
Decatur v. Decatur, Ind. Co. of Je- 
hovah’s Witnesses, 117 N.E.2d 115, 
233 Ind. 83. 

Minn.—^McCavlc v. DeLuca, 46 NW. 

2d 873, 233 Minn. 372. 

NJ.—Pischer v. Bedminster Tp., 
Somerset County, 90 A.2d 757, 21 
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residential districts;^ but the regulation in order 
to be valid must satisfy statutory requirements,^ 
such as requirements of notice and hearing,® must 
be within the scope of the power conferred,® prop- 
erly related to the public health, safety, and wel- 


fare,*^ and not be confiscatoryS or discriminatory.^ 
It has been held that the power to establish setback 
lines does not arise from the power to enact zoning 
ordinances, since “zoning*' means districting, and 
establishing setback lines is no part thereof.^o 


N.XSuper. 81, affirmed 93 A.2d 378, 
11 N.J. 194. 

N.Y.—^Van Auken v. Kimmey, 252 N. 

T.S. 343, 141 Misc. 117. 

Ohio.—Harris v. State, 165 N.B. 166, 
28 Ohio App. 33. 

Pa.—^Appeal of Vallcenti, 148 A. 308, 
298 Pa. 276—Appeal of Kerr, 144 
A. 81, 294 Pa. 246. 

Pa.—Ha.milton v. Lemoyne Borough, 
73 Pa.Dist & Co. 406, 1 Cumb.L..J. 
61. 

Sturm & Co. v. Zoning Bd. of 
Adjustment, Com.Pl., 5 Bucks Co. 
193. 

Not taUiLgr ot property wltlLOiLt due 
prooess 

A zonlng ordlnance requlring bulld- 
in^rs in a residential district or oth- 
er locallty to be set back a speclfled 
distance from property line is not a 
taking of property witbout due proc- 
ess. 

U.S.—Gorieb v. Fox, Va., 47 S.Ct. 676, 
274 U.S. 603, 71 L.Bd. 1228, 63 A. 
L.R. 1216. 

La.—Sampere v. City of New Or* 
leans, 117 So. 827, 166 Ia. 776. af- 
flrmed 49 S.Ct. 262, 279 U.S, 812, 
78 L.Bd. 971. 

Wis.—^Bouchard v. Zetley, 220 N.W. 
209, 196 Wis. 635. 

raot that dty had aersor adopted a 
gsneral zoning ordlnance dld not pre- 
clude City from adopting ordinance 
establishing setback lines. 

Mlnn.—^McCavic v. DeLuca, 46 N.W. 
2d 873, 233 Minn. 372. 

Xiesseziinfir oongestion 

Zoning ordinance requiring set¬ 
back of ten feet for buildings erected 
on part of avenue zoned for business 
purposes held valid as reasonable 
regulation to lessen congestion. 

N.T.—^Town of Islip v. F. B, Sum- 
mers Coal & Lumber Co., 177 N.E. 
409, 257 N.T. 167. 

Xiooation of existiiig* bnlldings 

In ftzing setback or building lines, 
regard may be had for location of 
existing bulldings on Street. 

Mlnn.—State v. Houghton, 213 N.W. 
907, 171 Minn. 231. 

presorlptive zight 

Municipality dld not galn a pre- 
scriptlve right to building line which 
was invalidly established in absence 
of any adverse or physical user of 
property. 

Conn.—^Alderman v. Town of West 
Haven, 200 A. 330, 124 Conn. 391. 

Setback reduirement not invalld as 
appUed to chnrch 

Ind.—^Boaxd of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of Je- 


hovah*s Witnesses, 117 N.B.2d 116, 
233 Ind. 83. 

3. Kan.—^Moore v. City of Pratt, 79 
P.2d 871, 148 Ban. 53. 

Wis.—Bouchard v. Zetley, 220 N.W. 
209, 196 Wis. 635. 

ProMoting pnbllo health and safety 
In residential sections, setback or¬ 
dinances tend to promote public 
health and comfort by admission of 
light and air, also to promote pub¬ 
lic safety, decreasing flre hazard by 
enlarging space between bulldings 
and by facllitatlng efforts of firemen 
to extinguish flres. 

Pa.—^Appeal of Kerr, 144 A. 81, 294 
Pa. 246. 

Vae of portion of lot 
Ordinance reQuiring thirty-foot 
setback of bulldings erected in strict- 
ly residential district, although per- 
mittlng use of only thlrty-seven per 
cent of surface of particular lot, was 
held within city's police power. 

Pa.—^Appeal of Kerr, supra. 

4. Ariz.—^Wood v. Town of Avon- 
dale, 232 P.2d 963, 72 Ariz. 217. 

5- Ariz.—Wood v, Town of Avon- 
dale, supra. 

Mich.—^Krajenke Buick Sales v. Kop< 
kowskl, 33 N,W.2d 781, 322 Mich. 
250. 

Ample opportunity for heazing by 
persons aggrieved must be provlded. 
N.T.—^Van Auken v. Kimmey, 252 
N.T.S. 329, 141 Misc. 105. 

6. 111.—^Lake County v. Cuneo, 76 N. 
B.2d 826, 333 IlLApp. 164. 

Mass.—Slack v. Building Inspector 
of Town of Wellesley, 160 N.B. 
285, 262 Mass. 404. 

Regulation of location” 

Bylaw, requiring that bulldings be 
speclfled distances from center of 
Street, regulates “location” thereof 
within enabling statute. 

Mass.—Slack v. Building Inspector 
of Town of Wellesley, supra. 

7. Ind.—^Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of Je- 

. hovah’s Witnesses, 117 N.B.2d 116, 
288 Ind. 83. 

N.T.—^Van Auken v. Kimmey, 252 N. 

T.S. 843, 141 Misc. 117. 

Pa.—Schmalz v. Bucklngham Tp. Bd. 
of Adjustment, 132 A.2d 233, 389 
Pa. 295. 

Appeal of Chertcoff, Quar.Sess., 1 
Lebanon 71. 

A zoning ordinance prohibltlng 
jnnk yards, automobile graveyards, 
or dlsmantling plants, aind storage of 
second-hand materials for resale in 
an industria! zone, ezcept entirely 
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within an enclosure, no part of whlcb 
is closer than two hundred feet to a 
public Street or road, has been held 
vold as not properly related to the 
public health, safety, or welfare 
without deciding whether fenclng 
provlsion standing alone would be 
valid. 

N.J.—^Delawanna Iron & Metal Co. v. 

Albrecht, 88 A.2d 616, 9 N.J. 424, 
Aesthetlo conslderatlons 

Hegulations establishing building 
lines and inhiblting abutting owners 
from encroachlng thereon may not 
be based solely on sesthetic consider- 
atlons. 

W.Va—^Fruth v. Charleston Bd. of 
Affairs, 84 S.B. 105, 75 W.Va. 466, 
D.R.A.1915C 981. 

8. N.T.—^Householder v. Town of 
Grand Island, 114 N.T.S.2d 852, 
afflrmed 114 N.T.S.2d 262, 280 App. 
Div. 874, appeal denled 116 N.T.S- 
2d 926, 280 App.Div. 910, motion 
denied 109 N.B.2d 87, 304 N.T. 796,. 
afflrmed 113 N.E.2d 656, 305 N.T- 
805. 

Pa.—^Appeal of Chertcoff, Quar.Sess.» 
1 Lebanon 71. 

Deprivlng owners of river homesites 

Ordinance prohibiting erection of 
bulldings fronting on hlghway along 
river within ninety feet from center 
of right of way was unconstltutional 
as conflscatory in depriving owners 
of lands of appropriate use and en- 
joyment thereof as river homesites» 
where riveris edge was within one 
foot to eight feet from building Unes 
established by such measurement. 
N.T.—^Householder v. Town of Grand 
Island, 114 N.Y.S.2d 862, afflrmed 
114 N.T.S.2d 262, 280 App.Div. 874» 
appeal denied 116 N.T.S.2d 925, 280* 
App.Div. 910. Motion denied 109* 
N.B.2d 87, 304 N.T. 796, afflrmed 
113 N.E.2d 656, 306 N.T. 805. 

9. Pa.—^Hamilton v. Lemoyne Bor- 
ough, 73 Pa.Dist. & Co. 406, 1 
Cumb.L.J. 61. 

Appeal of Chertcoff, Quar.Sess., 1 
Lebanon 71. 

Xdne on one side of Street only 

A zoning ordinance is discrimina- 
tory and invalld in flxlng a set-back 
line on one side of a Street only, nor 
is it rendered valid by reason of sub- 
seauent enactment of a separate and 
distinet ordinance establishing a sim- 
ilar set-back line for other side of 
Street. 

Pa.»Bamilton v. Lemoyne Borougb» 
73 Pa.Dist & Co. 406, 1 Cumb.L.J. 
61. 

10. N.T.—an Auken v. Kimmey» 
252 N.T.S. 329, 141 Misc. 105. 
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Location of auxiliary buildings. A municipal 
zoning regulation may reasonably restrict the loca¬ 
tion of sheds and outhouses,^^ and it may be pro- 
vided that auxiliary buildings in residential districts 
be erected only on the rear half of lots.i2 

§ 50. - Height of Buildings and Struc- 

tures 

Zoning regulations of the height of buildings, struc¬ 
turos, fences, and walls have been held valid or invalid 
according to the circumstances of the case. 

Zoning regulations with respect to the height of 
buildings and structures,!^ or fences and walls, 
have been held valid. Such regulations may pre- 
scribe different heights in different districts.i® A 
limitation on the height of structures in certain dis¬ 
tricts will not be sustained, however, where it bears 
no substantial relation to the public health, safety, 
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or morals,!® is uncertain,!^ and is not vnthin the 
scope of the power delegated by statute.^^ So it 
has been held, generally or in particular circum¬ 
stances, that municipal regulations which prohibit 
the erection of one-story buildings within a particu¬ 
lar district,!^ or prohibit the erection of buildings 
less than a certain height^o are invalid. 

§ 51. -One-Family, Two-Family, or 

Multiple Dwellings 

Municipal zoning regulations may concern the par- 
ticuiar number of familles for which structures in cer¬ 
tain districts may be bullt; and, where the power to 
zone Is exercised reasonably and without discrimination, 
districts restricted to one-family or two-famlly dwellings 
may be established. 

Municipal zonir^ regulations may concem the 
particular number of families for which structures 


11. Mo.—City of Maplewood v. Pro- 
vost, App., 25 S.W.2cl 142. 

Setbaok of grarasres 
N.J.—Lewis V. Board of Com’rs of 
Borough of Avon-By-The-Sea^ 143 
A. 866, 7 N.J.Misc. 27. 

12. N.H.—Sundeen v. Hogers, 141 A. 
142, 83 N.H. 263, 67 A.L.R. 960. 

13. U.S.—Welch V. SwaBey, Mass., 
29 S.Ct 567, 214 U.S. 91, 63 L.Bd. 
923. 

Mass.—^Ayer v. Cram, 136 N.E. 338, 
242 Mass. 30. 

N.D.—City of Blsmarck v. Hughes, 
208 N.W. 711, 53 N.D. 838, 

43 C.J. p 838 note 7 [a]—12 C.J. p 
917 note 98 [a]. 

Courts cannot ing.iilre Into motives 
of legislatiire in passing laws Umit- 
ing height of buildings in cities. 
Wis.—Atkinson v. Piper, 196 N.W. 
644, 181 Wis. 619. 

Ordlnance prouoting pnhlic health 
Ordinance restricting height of 
buildings held not enacted solely for 
sesthetic purposes, but to promote 
Public health. 

Cal.—^Brougher v. Board of Public 
Works of City and County of San 
Prancisco, 290 P. 140, 107 C.A. 16. 
Height of apartuent hotues may 
be limited to a certain number of 
storles. 

N.J.—Harrison R. Van Duyne, Inc. 
V. Senior, 143 A. 437, 105 N.J.Law 
267, 6 N.J.Misc. 137. 

Denying appUoant for bnlldlng 
pemuit right to erect building sixty- 
slz and two-thirds per cent higher 
than other owners in same zoning 
district are allowed was not depriva- 
tion of property without due process. 
UL —^Michigan-Lake Bldg. Corpora^ 
tion V.’ Hamilton, 172 N.B. 710, 840 
IU. 284. 

14. N.C.—Appeal of Parker, 197 S.B. 
706, 214 N.C. 51, appeal dismissed 


Parker v. City of Greensboro, 69 
S.Ct. 160, 306 U.S. 568, 83 L.Bd. 
358. 

15. Mass.—Ayer v. Cram, 136 N.B. 
338, 242 Mass. 30. 

Discrimination hetween. hnslness 
and residential districts as to height 
allowed wlll not render regulation 
vold. 

U.S.—Welch V. Swasey, Mass., 29 S. 
Ct. 667, 214 U.S. 91, 63 L.Bd. 923. 

16. 111.—^Pederal Blec. Co. v. Zoning 
Bd. of Appeals of Village of Mt. 
Prospect, 76 N.B.2d 369, 398 111. 
142. 

N.J.—^Lionshead Lake v. Wayne Tp., 
Passaic County, 80 A.2d 660, 13 N. 
J.Super. 490, reversed on other 
grounds 89 A.2d 693, 10 N.J. 166, 
appeal dismissed 73 S.Ct 386, 344 

U. S. 919, 97 L.Ed. 708. 

Brookdale Homes v. Johnson, 10 

A.2d 477, 123 N.J.Law 602, afflrmed 
19 A.2d 868, 126 N.J.Law 616. 

Pa.—^Appeal of Luskuski, 79 Pa.Dist. 

& Co, 629, 39 Del.Co. 36. 

43 C.J. p 389 note 12 [a]. 

17- Fla.—City of West Palm Beach 

V. State ex rei. Duffey, 30 So.2d 491, 
158 Fla. 863. 

18. 111.—^Brown v. Board of Appeals 
of City of Springdeld, 169 N.B. 226, 
327 111. 644, 66 A.L.R. 242. 

N.J.—Eastern Boulevard Corpora¬ 
tion V. Willaredt, 14 A,2d 637, 126 
N.J.Law 173, afflrmed 17 A.2d 173, 
126 N.J.Law 511. 

Fonr-story apartment honses 
N.J.—Jersey Land Co. v. Scott, 126 
A. 173, 100 N.J.Law 45. 

43 C.J. p 339 note 13. 

Mrtntnmm height 

(1) Ordinance fixing minimum 
building height held not within zon¬ 
ing act as conserving taxable value. 
111.—^Brown v. Board of Appeals of 
City of Springfleld, 169 N.B. 225, 
827 lU. 644, 66 A.L.R. 242. 
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(2) A grant of power to a munici- 
pality to zone its territory, or to reg¬ 
ulate, control, or limit height of 
buildings, does not constitute a grant 
of power to prescribe minimum 
height of buildings. 

Pa.—^Appeal of Luskuski, 79 Pa.Dist. 
& Co. 629, 39 Del.Co. 35. 

19. Mass.—^122 Main St. Corp. v. 
City of Brockton, 84 N.E.2d 13, 823 
Mass. 646, 8 AL.R.2d 965. 

S.D.—^Mobridge v. Brown, 164 N.W. 
94, 39 S.D. 270. 

Maimer and method of building 

Authority to regulate “manner 
and method of building” does not au- 
thorize restrlction of location of one- 
story buildings. 

N.J.—^Romar Realty Co. v. Haddon- 
field, 114 A. 248, 96 N.J.Law 117. 

43 C.J. p 840 note 21. 

20. Mass.—^122 Main St. Corp. v. 
City of Brockton, 84 N.B.2d 13, 823 
Mass. 646, 8 A.L.R.2d 965. 

N.J.—^Brookdale Homes v. Johnson, 
10 A.2d 477, 123 N.J.Law 602, af¬ 
flrmed 19 A.2d 868, 126 N.J.Law 
516. 

Pa.—^Appeal of Luskuski, 79 Pa.Dist. 

& Co. 629, 39 Del.Co. 35. 

Value of suxxoundlng property 
An ordinance providing that no 
building should be erected with its 
roof ridge less than twenty-six feet 
above building foimdation in a cer¬ 
tain residential zone could not be 
justifled on theory that presence of a 
building less than twenty-six feet in 
height caused a depreclation in value 
of surrounding property when such 
surrounding property was at least 
twenty-six feet in height and that, 
therefore, ordinance was valid exer^ 
cise of police power under zoning act. 
N.J.—^Brookdale Homes v. Johnson, 
10 A.2d 477, 123 N.J.Law 602, af¬ 
flrmed 19 A.2d 868, 126 N.JJLiaw 
616. 
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in certain districts may be built,^! and may zone 
certain districts for apartments, tenements, and the 
like.22 On the other hand, where the power to zone 


exists and is cxercised reasonably and without dis- 
crimination, a municipality may establish residential 
districts restricted to one-family dwellings,23 or 


21. Cal.—Wilklns v. City of San 
Bemardino, 175 P.2d 542, 29 C.2d 
832. 

m.—Speronl v. Board of Appeals of 
City of Sterlin^, 15 N.R2d 302, 368 
111. 568. 

N.II.—Sullivan v. Anglo«Amerlcan 
Inv. Trust, 193 A. 225, 89 N.H. 112. 
N.Y.—Hall V. Leonard, 23 N.T.S.2d 
,$€0, 260 App.Div. 591, afflrmed 34 
N.B.2d 893, 285 N.Y. 719. 

MacBwen v. City of New Ro- 
chelle, 267 N.Y.S. 36, 149 Misc. 251. 
N.D.—City of Bismarck v. Hughefl, 
208 N.W. 711, 53 N.D. 838. 

43 C.J. p 339 note 9. 

Fire proteotloib 

The enactment of special regula¬ 
tione for flre protectlon by clty does 
not estop City to enact zoning regula- 
tion llmltlng number of fanoiilles for 
a house in the Interest of flre protec¬ 
tlon. 

N.H.—Sullivan v. Anglo-American 
Inv. Trust, 193 A. 225, 89 N.H. 112. 
▼agnetLeM of tezm 'Yamlly*’ 

Zoning ordlnance relating to regu- 
lation of number of famllles whlch 
mlght occupy buildings and lots was 
not vold because of vagueness alleg- 
edly arising from deflnitlon of family 
whlch was the deflnitlon that had 
been followed by zoning oflicials for 
many years. 

Md.—Sommers v. Mayor and City 
Oouncil of Baltimore, 135 A.2d 625, 
215 Md. 1. 

22. N.J.—^Brookdale Homes v. John¬ 
son. 10 A.2d 477, 128 N.J.Law 602, 
affirmed 19 A.2d 868, 126 N.J.Law 
516. 

N.Y.—Gedney Bstates v. City of 
White Plains, 99 N.Y.S.2d 111. 
N.C.—Appeal of Parker, 197 S.B. 706, 
214 N.C. 51, appeal dismissed Par¬ 
ker V. City of Greensboro, 59 S.Ct 
150, 305 U.S. 568, 83 L.Bd. 358. 

43 C.J. p 838 note 8. 

Statute not agalnst multiple dwelL 
ings 

Provlsion in statute governlng 
zoning, that regulatione shall be de- 
signed to prevent overcrowdlng of 
land and to avold undue concentra- 
tlon of population, has in mind the 
percentage of lot area that may be 
occupied by a structure and the num¬ 
ber of persons who may reside in a 
small area and does not lay down 
any poUcy against multiple unit 
dwelllngs in clties wlth respect to 
valldlty of amendment reclasslfsring 
area as apartment house zone. 

Ky.—^Byrn v. Beechwood Village, 253 
S.W.2d 395. 

duuure from siugle-famlly to multi- 
ple dwelUug dlstrlot 
Ordlnance under whlch single-fam- 
Uy residence district was in part 


changed to permit midtiple unit low- 
rent housing project was not invalld 
where zoning authorities in exercise 
of discretlon found that project 
would be for public good. 

Ohio.—^Pearce v. City of Youngstown, 
185 N.B.2d 430, 100 Ohio App. 22. 

23. Cal.—Wilklns v. City of San 
Bemardlno, 175 P.2d 542, 29 C.2d 
832. 

Corporation of Presidlng Blshop 
of Church of Jesus Christ of Lat- 
ter-Day Saints v. City of Porter- 
ville, 203 P.2d 823, 90 CJLSd 656, 
appeal dismissed 70 S.Ct. 78, 338 
TJ.S. 805, 94 L.Bd. 487, rehearlng 
denled 70 S.Ct 342, 338 U.S. 939, 
94 L.Bd. 679—^Donovan v. City of 
Santa Monica, 199 P.2d 61, 88 CJL 
2d 386. 

Ga.—^Tucker v. City of Atlanta, 84 
S.B.2d 362, 211 Ga. 157. 

Hl.—^Haneck v. Cook County, 146 N. 
E.2d 35, 12 I11.2d 257—Wesemann 
V. Tillage of La Grange Park, 94 
N.E.2d 904, 407 IlL 81-^acobson 

V. Vlllage of Wllmette, 85 N.E.2d 
753, 403 IlL 260—De Bartolo v. Vll¬ 
lage of Oak Park, 71 N.E.2d 693, 
396 IU. 404, certiorari denled 68 S. 
Ct 72, 382 U.S. 765, 92 L.Bd. 850 
—Village of Western Springs v. 
Bemhagen, 156 N.E. 753, 326 IlL 
100 . 

Ind.—Antrlm v. Hohlt, 108 N.B.2d 
197, 122 Ind.App. 681. 

Mass.—^Locatelli v. City of Medford, 
192 N.E. 57, 287 Mass. 560, certlo- 
rari denled 55 S.Ct 636, 294 U.S. 
727, 79 L.Ed. 1257. 

Mlch,—Hammond v. Elephart 50 N. 

W. 2d 155, 331 Mich. 551. 

Mo.—^Kellog v. Joint Council of 
Women's Auxiliaries Welfare 
Ass»n, 265 S.W.2d 374—City of 
Richmond Heights v. Richmond 
Heights Memorial Post Benev. 
Ass»n, 218 S.W.2d 479, 858 Mo. 70. 
Nev.—State ex rei. Davle v. Coleman, 
224 P.2d 309, 67 Nev. 636. 

N.J.—Town of Montclair v. Bryan, 
85 A2d 231, 16 NJ.Super. 635— 
Guaclldes v. Borough of Bngle- 
wood Clllfs, 78 A.2d 485, 11 N.J.Su- 
per. 405. 

Repp V. Shaadi, 38 A.2d 284, 182 
N.J.Law 24. 

N.Y.—^Hall V. Leonard, 23 N.Y.S.2d 
860, 260 App.Div. 591, afflrmed 34 
N.E.2d 893, 285 N.Y. 719. 

Pox Meadow Bstates v. Culley, 
252 N.Y.S. 178, 238 App.Div. 250, 
afflrmed 185 N.E. 714, 261 N.Y. 506. 

MacEwen v. City of New Ro- 
chelle, 267 N.Y.S. 36, 149 Mlso. 251. 
Pa.—Appeal of Mutual Supply Co., 
77 A2d 612, 366 Pa. 424—In re 

764 


Jennings* Estate, 198 A. 621, 330 

Pa. 164. 

Suburban Counties Realty Corp. 

V. Ridley Tp., Cona.PL, 39 Del.Co. 

184. 

Ordluauoe permltting board to vary 
restriotioxu» 

Zoning ordinance, whlch classlfled 
area in which plaintiffs’ property was 
located as a slngle-family dwelling 
district and which permitted board of 
zoning appeals to vary or modify re- 
strictions where there are practical 
difflcultles or unnecessary hardship 
in the way of carrying out the striet 
letter of ordinance, provided that 
such modlflcation is in harmony wlth 
the general purpose and intent so 
that spirlt of ordinance shall be ob- 
served, public safety secured, and 
substantlal justice done, was valid 
on Its face. 

Mich.—^EEammond v. Kephart, 50 N. 

W. 2d 156, 331 Mich. 651. 

Sousre oonvertible luto apartments 

Where property was being used as 
a one-family residence at time ordi¬ 
nance limiting property to one-fam¬ 
ily homes was passed, owner who 
purchased horne after passage of or¬ 
dinance was charged with knowledge 
that section in which property was 
located had been zoned; and fact 
that construction and arrangement of 
house had been such that it could 
have been converted into apartments, 
did not remove property from one- 
family residence restrictions of zon¬ 
ing ordinances. 

Ga.—Tucker v. City of Atlanta, 84 S. 

B.2d 362, 211 Ga. 157. 

Kelatiou to safety aud welfare 

(1) A single-famlly restriction is a 
valid zoning regulatlon since it bears 
substantlal relation to the public 
safety and to the general welfare. 
Ind.—Antrim v. Hohlt, 108 N.B.2d 

197, 122 lnd.App. 681. 

N.H.—Sullivan v. Anglo-American 

Inv. Trust, 193 A. 226, 89 N.H. 112. 
N.J.—Guaclides v. Borough of Engle- 

wood Cllffs, 78 A.2d 485, 11 N.J. 

Super. 405. 

(2) Such relation to public safety 
and general welfare exists in that a 
regrulatlon designed to decrease num¬ 
ber of famllles in one house may rea¬ 
sonably be thought to dlminish risk 
of flre. 

N.H.—Sullivan v. Anglo-American 

Inv. Trust, 193 A. 226, 89 N.H. 112. 

Alteratioiui 

AppUcatlon of slngle-dwelling zon¬ 
ing ordlnance 'to restrain alteratlon 
and *'possible use” of buildlng as 
double apartment for occupatlon by 
lessee with relatlves and frlends is 
authorized by stafute which permits 
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establish residential districts restricted to single 
and two-family houses,24 to the exclusion of flats, 
multiple dwellings, apartment houses,^^ and other 
types of buildings.2® Such a regulation is not dis- 
criminatory or otherwise invalid as to particular 
property merely because of the use of some nearby 
property for multiple dwelling purposes^^ or because ^ 
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some adjacent property is zoned for commercial 

use.28 

Regulations restricting certain areas to single- 
family dwellings or prohibiting the erection of apart¬ 
ment houses may, however, be invalid, either gen- 
erally or as applied to particular property, under 
some circumstances,29 as where such regulations are 


prohibltion of alterations to “pro¬ 
vide” for use in manner substantially 
different from use to whlch put be- 
fore alteratlon, slnce “provide,” as 
used in statute, means to take meas- 
ures in view of an expected or a pos- 
sible need. 

N-H.—Sullivan v. Anglo-American 
Inv. Trust, supra. 

Deliberate violatlon. 

Wbere property owner deliberately 
violated zonlng ordlnance restricting 
area to single-family dwellings, by 
erecting multiple dwelling on prop¬ 
erty adjacent to small buslness 
zone withln larger residential zone, 
flnding that use of property for mul¬ 
tiple dwelling purposes was in enjoy- 
ment of substantlal property rigbt 
of owner was an improper conclusion 
of law; flnding that use of property 
for multiple dwelling purposes did 
not impede, hinder, or interfere with 
attainment of objectives of zonlng 
ordlnance did not authorize property 
owner so to use the property in ab- 
sence of facts showing that ordi- 
nance was unreasonable or invalid as 
applying to owner*s property. 
Cal.--Wilkins v. City of San Ber- 
nardino, 175 P.2d 542, 29 C.2d 382. 

24. U.S.—De Lano v. City of Tulsa, 
C.C.A.Okl., 26 F.2d 640, certiorari 
denled Delano v. City of Tulsa, 49 
S.Ct 179, 278 U.S. 654, 73 L.Bd. 
564. 

111.—^Jacobson v. City of Bvanston, 
139 N.B.2d 205, 10 ni.2d 61—Spero- 
ni v. Board of Appeals of City of 
SterUng, 15 N.E.2d 302, 368 IlL 
568. 

N.D,—City of Bismarck v. Hughes, 
208 N.W. 711, 53 N.D. 838. 
Tiolatlons 

Alleged fact that in some instanc- 
es as many as four families occupied 
certain premises located in two-fam- 
ily districts in City would not sanc- 
tion further violatione of provisions 
of oity's zoning ordinanca 
ni.—Cassidy v. Triebel, 85 N.E.2d 
461, 337 IlLApp. 117. 

Number of oocupaats 
Fact that city zoning ordlnance 
permitted a house whlch was occu¬ 
pied by a family consisting of eleven 
indlviduals to be converted into a 
duplex to house two families without 
any restrlction as to the number of 
members of each family, but forbade 
the use of the house as a sorority 
house by ten girls and a house moth- 
er, did not deprive owners of house 


who desired to sell house to sorority 
of their property without due proc- 
ess of law. 

111.—Cassidy v. Triebel, supra. 

25. U.S.—Village of Euclid, Ohlo v. 
Ambler Bealty Co., Ohio, 47 S.Ct. 
114, 272 U.S. 365, 71 L.Bd. SOS, 64 
A.L.R. 1016. 

Koch V. City of Toledo, C.C.A. 
Ohlo, 37 F.2d 336—^De Lano v. City 
of Tulsa, C.C.A.Okl., 26 P.2d 640, 
certiorari denied Delano v. City of 
Tulsa, 49 S.Ct 179, 278 U.S. 664, 73 
L.Bd. 564. 

N.T.—^Rlce V. Van Vranken, 229 N. 
T.S. 32, 132 Misc. 82, afflrmed 232 
N.T.S. 506, 226 App.Div. 179, af¬ 
flrmed 175 N.E. 304, 255 N.T. 641. 

MacBwen v. City of New Ro- 
chelle. 267 N.T.S. 36, 149 Misc. 261. 
N.D.—City of Bismarck v. Hughes, 
208 N.W. 711, 63 N.D. 838. 

Ohio.—Cahn v. Guion, 160 N.B. 868, 
27 Ohlo App. 141. 

Pa.—In re Jennings* Estata 138 A. 
621, 330 Pa. 154. 

RI.—City of Providence v. Stephens, 
138 A. 614, 47 R.I. 387. 

Bratemlty house deflued as nmltlple 
dweUing 

Denial of permission to occupy a 
one-famlly dwelling in a one family 
zoning district, €ls a fraternity house, 
which was defined by ordlnance as a 
multiple dwelling, was authorized. 

Pa.—^In re Jennings' Bstate, 198 A. 
i 621, 330 Pa. 154. 

26. Cal.—Corporation of Presidlng 
Bishop of Church of Jesus Christ 
of Latter-Day Saints v, City of 
Portervilla 203 P.2d 823, 90 C~A.2d 
656, appeal dismissed 70 S.Ct. 78, 
338 U.S. 805, 94 L.Ed. 487, rehear- 
ing denied 70 S.Ct. 842, 838 U.S. 
939, 94 L.Ed. 579. 

27. Cal.—Wilkins v. City of San 
Bemardino, 175 P.2d 542, 29 C.2d 
332. 

Donovan v. City of Santa Moni- 
ca, 199 P.2d 61, 88 C.A.2d 386. 

N.J.—Town of Montclair v. Bryan, 
85 A.2d 231, 16 N.J.Super. 586. 
Fzlor ooustsuotion 

Presence of multiple dwellings con- 
structed prior to adoption of ordi- 
nance restricting district to slngle- 
family dwellings does not of itaelf 
invalidate ordlnance. 

IlL—De Bartolo v. Village of Oai: 
Park, 71 N.E.2d 693, 896 DI. 404. 
certiorari denied 68 S.Ct. 72, 832 
U.S. 766, 92 L.Ed. 350. 
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28. 111.—De Bartolo v. Village of 
Oak Park, supra 

29. N.T.—^Hyde v. Incorporated Vil¬ 
lage of Baxter Bstates, 140 N.T.S. 
2d 890, afflrmed 166 N.T.S.2d 378, 
2 A.D.2d 889. 

SEoning ordluanee not restricting 
number of people or families reslding 
in a building, provided they live as 
one housekeeplng unit, etc., and per- 
mitting the renting of one or more 
rooms in a private residence, was 
held unconstitutional when so applied 
as to prevent plalntlffs from complet- 
ing and using their building as a two- 
family dwelling, where plaintiffs' lot 
was near two apartment buildings 
and a busy Street, and was located 
in a small tract zoned for residential 
use, whlch was surrounded by prop¬ 
erty zoned for either commercial uses 
or apartments. 

IlL—^Anderman v. City of Chicago, 46 
N.E.2d 51, 379 IlL 236. 

Bezoniag 

(1) Bnactment of zoning ordlnance 
to rezone area to restrict Its use to 
single-family homes could not de¬ 
prive owner of realty of right to con¬ 
struet apartment houses, where own¬ 
er had purchased the realty for pur- 
pose of erecting the apartment hous- 
es thereon and had expended over 
flfty thousand dollars for surveys, 
architectura! Services, fees, etc., in 
preparation for constructlon of 
apartment houses and had applied 
for permit prior to enactment of such 
ordlnance. 

Wis.—State ex rei. Schroedel v. Pa- 
gels, 43 N.W.2d 349, 267 Wis. 376. 

(2) Fact that all of lot owners in 
area zoned for garden type apart¬ 
ments except owners of tract who 
proposed to construet that type of 
apartment desired amendment to zon¬ 
ing ordlnance replacing the area in a 
zone for one and two-family dwell¬ 
ings did not authorize enactment of 
the amendment unless they were ad- 
versely affected by conditlons which 
were planned. 

N.J.—^Ridgefleld Terrace Realty Co. 
V. Borough of Ridgefleld, 65 A.2d 
812,136 N.J.Law 811. 

Begulatlou greatly fmpalrlng value 
of lot 

Where a lot constituted the comer 
of less restricted zone, lot was sep- 
arated on three sides by publlc park 
and on all four sides by a park or 
Street or both, from all present and 
probable future housing, and owner'8 



101 C.J.S. 


§§ 51-52 ZONING 

beyond the authorized powers of the municipality,30 
confiscatory,3i or not a proper exercise of the po- 
lice power;32 ^ housing shortage does not jus- 
tify a judgment voiding for ali time the applica- 
bility to one owner^s property of an ordinance pro- 
hibiting the use of the property for other than a 
single-family dwelling,3S and even if an ordinance 
prohibiting the erection or use of multiple dwell- 
ings in a borough were shown to be invalid as to 
one owner’s property, it could not be declared a 
nullity throughout the borough, or even throughout 
the district in which the parcel is situated.^^ 

In particular circumstances, regulations have been 
held invalid which prohibit in certain districts the 
erection of single-family dwellings separated only 
by party walls^s of two-family houses,®® or of mul¬ 
tiple dwellings designed and used for more than a 
certain number of families.^'^ 

Suspending operation of ordinance. A housing 


shortage may justify a city in temporarily suspend¬ 
ing the operation of a zohing ordinance restrict- 
ing an area to single-family dwellings during the 
emergency.^S 

§ 52. -House Trailers 

A munlclpality may prohibit any but tomporary use 
of trailers within Its borders when they do not meet 
buliding code requirements, but a traller may not validly 
be prohibited In a residentiai zone merely because of 
aesthetic considerations. 

A zoning ordinance prohibiting the use of house 
trailers in residentiai districts has been upheld as 
valid,39 and it has been held that a municipality may 
prohibit any but temporary use of trailers for living 
purposes within its borders when such trailers do 
not meet the minimum requirements of the building 
code.^® However, a house trailer may not validly 
be prohibited in a residentiai zone merely because 
of aesthetic considerations where the health, morals, 
and safety of the community are not affected;^i 


proposed apartment building would 
accommodate many more people than 
alngle dwellings which might be built 
on the lot, and enforcement of zoning 
commlssion's order restricting lot to 
single dwellings would greatly Im- 
pair value of lot and would not in- 
orease value of adjoining property, 
zoning order was properly set asida 
D.C.—^Wolpe V. Poretsky, 164 F.2d 
330, 81 U.S.App.D.a 67, certiorari 
denied 67 S.Ct 69, 329 U.S. 724, 91 
L*.Ed. 627. 

Ordinance establUhing Arootlon 
only of dty into dlstzlot, and pro- 
viding that no building Intended to 
be used as dwelling should be erect- 
ed therein, ezcept as single or two- 
famlly dwelling, where district was 
shown to be In most healthful part 
of municipality in which to erect 
apartment houses, denied due proc- 
ess. 

Chio.—City of Youngstown v. Kahn 
Bros. Bldg. Co., 148 N.B. 842, 112 
Ohio St 654, 43 A.L 1 .R. 662. 

30. lowa.—^Downey v. Sioux City, 
227 N.W. 126, 208 lowa 1273, fol¬ 
io wed in Wolle v. Sioux City, 229 
N.W. 214. 

N.T.—^Hyde v. Incorporated Vlllage 
of Baxter Estates, 140 N.Y.S.2d 
890, afflrmed 166 N.Y.S.2d 378, 2 A. 
B.2d 889. 

43 C.J. p 339 note 16. 

Ordinance held not authorized 

(1) Ordinance prohibiting erection 
of apartment houses within particu¬ 
lar district was not authorized by 
atatute authorizing regulations by 
City for erection of bulldings or by 
statute providing general plan of 
zoning, where city passed no general 
zoning ordinance. 

lowa,—^Downey v. Sioux City, 227 N. 


W. 126, 208 lowa 1273, foUowed in 
Wolle V. Sioux City, 229 N.W. 214. 
(2) A regulation providing that no 
bulldings shall be erected, altered, or 
used as a resldence for more than 
one family, but not regulating the 
size of the lot or specifying how far 
bulldings shall be separated, was not 
authorized by statute authorizing 
municlpallties to regualte the loca- 
tion of Industries and bulldings with 
a view to promotlng the public 
health, safety, and general welfare. 
N.J.—^Handy v. South Orange, 118 A. 

838, 38 N.J.Super. 366. 

XSmazgency meaenze 
Contemplated adoption by city of 
general zoning ordinance dld not au- 
thorize it to prohibit erection of 
apartment houses in particular dis¬ 
trict as emergency measure. 
lowa.—^Downey v. Sioux City, 227 N. 
W. 126, 208 lowa 1273, followed in 
Wolle V. Sioux City, 229 N.W. 214. 
Prior to oh ange In oonstitntlon 
N.J.—^Robert Realty Co. v. City of 
Orange, 139 A. 64, 103 N.J.Law 711. 

Altschuler v. Scott, 137 A. 883, 6 
N.J.Misc. 697. 

31. Mlch.—^Rltenour v. Dearbom 
Tp., 40 N.W.2d 137, 326 Mlch. 242. 

32. Pa.—Jacobs v. Fetzer, Com.Pl., 
41 Del.Co. 139, exceptions dismlss- 
ed 41 Del.Co. 264, reversed on oth¬ 
er grounds 112 A.2d 366, 381 Pa. 
262. 

33. Cal.—^Donovan v, City of Santa 
Monica, 199 P.2d 61, 88 C.A.2d 386. 

34. N.J.—^Fanale v. Borough of Has- 
brouck Helghts, 139 A.2d 749, 26 
N.J. 320. 

35. N.Y.—Westchester Housing Cor¬ 
poration V. Bunnell, 227 K.Y.S. 358, 
131 Mlsc. 261. 


33. N.J.—^R. & B. Realty & Constr. 
Co. V. Jelleme, 130 A. 365, 2 N.J. 
Misc. 356. 

37. N.J.—^Easter Boulevard Corpora¬ 
tion V. Wlllaredt, 14 A.2d 637, 126 
N.J.Law 173, afflrmed 17 A.2d 173, 
126 N.J.Law 611. 

Four-family flat 

Minn.—State v. Minneapolis, 162 N. 
W. 477, 136 Minn. 479. 

38. Cal.—Wilkins v. City of San 
Bemardino, 176 P.2d 642, 29 C.2d 
332. 

39. U.S.—Connor v. West Bloomfleld 
Tp., C.A.Mich., 207 F.2d 482. 

40. Pa.—Township of Lower Merion 
V. Gallup, 46 A.2d 36, 168 Pa.Super. 
672, appeal dismissed 67 S.Ct 92, 
329 U.S. 669, 91 L.Bd. 691. 

MlntTnnTn floor spaoe 
An ordinance providing that ali 
dwellings should have a minimum of 
three hundred eighty-four square 
feet of space on the first floor and 
defining a house trailer as any vehi- 
cle used for living or sleeping pur¬ 
poses, and providing that If so used 
for over thirty days in any one year 
it should be considered as a single- 
family dwelling, was not dlscrimlna- 
tory as to house trailers. 

Pa.—Commonwealth v. McLaughlin, 
78 A.2d 880, 168 Pa.Super. 442. 

41. Pa.—Commonwealth v. Flan- 
nery, Quar.Sess., 1 Pa.Dist & Co.2d 
680, 6 Cumb. 64. 

Ordinance prohibiting storage of 
an unused house trailer on the own- 
er*s lot has been held invalid as hav- 
Ing no direct relatlon with the health, 
comfort safety, and we^are of the 
community. 

N.Y.—Boxer v. Town of Harrison, 22 
N.Y.S.2d 601. 176 Misc. 249. 
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and an ordinance prohibiting the use of a trailer 
anywhere within a municipality has been held in- 
valid as applied to an individual placing a trailer 
on his own land in an area devoted to business and 
commercial use.'*^ 

§ 53. - Provision for OfF-Street Parking 

Regulations requiring that provision be made for off- 
Street parking In connection with a certain use of prop- 
erty must be related to the public heaith, safety, and 
general weifare, be within the scope of the enabllng law, 
and be definite and certain in their terms. 

The validity of regulations requiring that pro¬ 
vision be made for off-street parking in connec¬ 
tion with a certain use of property depends on 


ZONING §§ 52-54 

whether the regulations are properly related to the 
public health, safety, and general weifare,are 
within the scope of the enabling law,^^ and are def¬ 
inite and certain in their terms.^5 

§ 54. Use of Property 

Zoning regulations may consist in regulatlng the use 
to which land in particular iocailties may be put, but 
Power so to regulate the use of land is not uniimited and 
must be exercised within its scope and within the limi- 
tations Imposed by statute or constitutionai provision. 

Zoning regulations enacted by a municipal Cor¬ 
poration or other political subdivision may consist in 
regulating the use to which real estate, in particu¬ 
lar localities may be put,^^ and such regulations 


42. Pa.—^Mountville Borough v. Mll- 
ler» 7 Pa.Dist. & Co.2d 577, 55 Lanc. 
L.Rev. 135. 

43. Ind.—^Board of Zoning: Appeals 
of Decatur v. Decatur, Ind. Co. of 
Jehovah's Witnesses, 117 N.B.2d 
115, 233 Ind. 83. 

BeqniremMit lield invalid as applied 
to ohTirch 

Fla.—State ex rei. Tampa, Pia., Co. 
of Jehovah’s Witnesses, North Unit 
V. City of Tampa, 48 So.2d 78. 

Ind.—Board of Zoning: Appeals of 
Decatur v. Decatur, Ind. Co. of Je- 
hovah*s Witnesses, 117 N.B.2d 115, 
233 Ind. 83. 

44. Pa.—Staley v. Lower Merion 
Tp., Com.Pl., 69 Montg.Co. 407. 

45. N.T.—Mirschel v. Weissenberg- 
er, 100 N,Y.S.2d 452, 277 App.Div. 
1039. 

Snltable standaords oontroUingr exer- 
dsa of autborlty 

Zoning ordinance providing that a 
particular use is permissible on fur- 
nishing of suitable automobile park¬ 
ing facilities, the extent of which is 
to be determined by a board on ap- 
plication and due consideration of 
the public interest in respect of traf- 
flc congestion, is not a delegation of 
legislative authority to an adminis¬ 
trative agency without provision for 
suitable standards to control exercise 
of authority. 

N.T.—^Mirschel v. Weissenberger, su¬ 
pra. 

Ffovisloiis as to pxlvate aad public 
parking not in confllot 
Section of zoning ordinance relat- 
ing to private parking and requiring 
storage for not more than one pas- 
senger motor vehicle for each two 
thousand aquare feet of lot area was 
not in condiet with another provi¬ 
sion of ordinance relating to parking 
with respect to places of public as- 
sembly and requiring one parking 
space for each seven persons present 
at any one time when maximum 
functlonal use of church piant was 
being made. 

Mo.—^McKinney T. Board of Zoning 


Adjustment of Kansas City, App., 
808 S.W.2d 320. 

46. U.S.—K. & D. Oil Co. V. Oklaho- 
ma City, D.C.Okl., 14 F.Supp. 492. 

Ala.—^MarshaJl v. City of Mobile, 35 
So.2d 553, 250 Ala. 646—^Davis v. 
City of Mobile, 16 So.2d 1. 245 Ala. 
80. 

Cal.—^MeCarthy v. City of Manhattan 
Beach, 264 P.2d 932, 41 C.2d 79, 
certiorari denled 75 S.Ct 29, 348 

U. S. 817, 99 L.Ed. 644—Skalko v. 
City of Sunnyvale, 93 P.2d 93, 14 
C.2d 213—^Magruder v. Redwood 
City, 265 P. 806, 203 C. 665. 

Finstein v. San Bernardino Coun- 
ty, 305 P.2d 266, 147 C.A.2d 549— 
Kort V. City of Dos Angeles, 127 
P.2d 66, 52 C.A,2d 804—Ex parte 
Ruppe, 252 P. 746, 80 C.A. 629. 

Conn.—^Park Regional Corp, v. Town 
Plan and Zoning Commission of 
Town of Windsor, 136 A.2d 785, 144 
Conn, 677—Jennings v. Connecticut 
Light & Power Co., 103 A.2d 536, 
140 Conn. 660—Fairlawns Cemetery 
Ass*n V. Zoning Commission of 
Town of Bethel, 86 A.2d 74, 138 
Conn. 434. 

D.C.—^Hagans v. District of Colum- 
bla, Mun.App., 97 A.2d 922. 

Fla.—City of Miami Beach v. Ocean 
& Inland Co., 3 So.2d 364, 147 Fla. 
480. 

111.—Jacobson v. City of Evanston, 
139 N.E.2d 205, 10 Ill.2d 61—Spero- 
ni V. Board of Appeals of City of 
Sterling, 15 br.E.2d 302, 868 IU. 568. 

Cleaners Gulld of Chicago v. City 
of Chicago, 87 N.E.2d 867, 812 111. 
App. 102. 

Kan.—Spurgeon v. Board of Com’rs 
of Shawnee County, 317 P.2d 798, 
181 Kan. 1008. 

Ky.—^Fowler v. Obier, 7 S.W.2d 219, 
224 Ky. 742. 

Md.—^Marino v. City of Baltimore, 
137 A.2d 198, 215 Md. 206—Walker 

V. Board of County Com*rs of Tal- 
bot County, 116 A.2d 393, 208 Md. 
72, certiorari denied 76 S.Ct. 180, 
350 U.S. 902, 100 L.Ed. 792. 

Mich.—Smith v. Building Inspector 
for Plymouth Tn.. 77 N.W.2d 832, 
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346 Mich. 67—Gust v. Canton Tp., 
70 N.W.2d 772, 342 Mich. 436. 

Minn.—^Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
812. 

Mo.—City of Washington v. Mueller, 
App., 218 S.W.2d 801. 

N.J.—^Town of Belleville v, Kiernan. 
121 A.2d 411, 39 N.J.Super. 480. 

Duffeon Concrete Products v. 
Borough of Cresskill, 58 A.2d 104, 
187 N.J.Law 81. 

N.Y.—^People v. Calvar Corporation, 
36 N.E.2d 644, 286 N.Y. 419, 18® 
A.L.R. 1376—440 East 102nd Street 
Corporation v. Murdock, 34 N.B.2d: 
329, 285 N.Y. 298. 

Brous v. Town of Hempstead, 69 
N.Y.S.2d 268, 272 App.Div. 31, opin- 
ion amended on reargrument 70 N. 
Y.S.2d 676, 272 App.Div. 777—Mc- 
Carter v. Beckwith, 285 N.Y.S. 161, 
247 App.Div. 289, afflrmed 3 N.B.2d 
882, 272 N.Y. 488, certiorari denled 
Beckwith V. MeCarter, 57 S.Ct. 194, 
299 U.S. 601, 81 L..Ed. 443—Bond 
V. Cooke, 262 N.Y.S. 199, 237 App. 
Div. 229. 

Borek v. Golder, 74 N.Y.S.2d 676, 
190 Misc. 366—^Buffalo Park lAne 
V. City of Buflalo, 294 N.Y.S. 413, 
162 Misc. 207—^Van Auken v. Kim- 
mey, 262 N.Y.S. 329, 141 Misc. 106. 

Vernon Park Realty v. City of 
Mount Vemon, 122 N.Y.S.2d 78, af¬ 
flrmed 126 N.Y.S.2d 112, 282 App. 
Div. 890, appeal denied 126 N.Y.S. 
2d 200, 282 App.Div. 958, and in 
which appeal is denied 117 N.E.2d 
919, 306 N.Y. 746, afflrmed 121 N.E. 
2d 617, 807 N.Y. 493—People v. 
Perkins, 8 N.Y.S.2d 868, reversed on 
other grrounds 26 N.E.2d 278, 282 
N.Y. 329. 

Ohio.—State ex rei. Shaker Square 
Co. V. Guion, App., 146 N.B.2d 144 
—City of Miamisburg v, Clayman, 
App., 87 N.B.2d 94. 

Pa.—Appeal of Dunlap, 87 A.2d 299, 
870 Pa. 81. 

Schmalz v. Buckingham Tp. Bd. 
of Adjustment, Com.PL, 6 Bucks 
285, reversed on other grounds 182 
A.2d 233, 389 Pa. 295. 
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have frequently been upheld as a proper exercise ] of the municipal police power.^^ Such power, in 


Tenn.—^Dooley v, City of Cleveland, 
136 S.W.2d 649, 175 Tenn. 439. 

Tex.—^Ellis V. City of West XJniver- 
sity Place, 176 S.W.2d 396, 141 Tex. 
608. 

Edge V. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused 
—City of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 388, error dis- 
missed, judgment correct—^Lom- 
bardo v. City of Dallas, Civ.App., 
47 S.W.2d 495, afflrmed 73 S.W.2d 
476, 124 Tex. 1. 

43 C.J. p 340 note 28. 

Oxdinaaoa perxnisslve in form 

Ordlnance permitting specifled uses 
and buildings in an area and prohib- 
iting ali others is not invalid be- 
cause of failure to list prohibited 
uses. 

Mo.—State ex rei. Barnett v. Sap- 
pington, App., 266 S.W.2d 774. 

Xatexests subject to zonlng 

If a particular parcel of land is 
zoned for a particular use, the par¬ 
ticular interest therein of any indi- 
vldual is subject- to that zoning, so 
that easement or any interest less 
than fee, aa well as fee, is subject 
to zonlng. 

Cal.—City and County of San Fran- 
clsco V. Safeway Stores, Inc., 310 
P.2d 68, 150 CA.2d 327. 

Beanlrlaig anthortEatlon for uso 

(1) Zoning ordlnance pro Vision, 
whlch requires property owner to se¬ 
cure and pay for a certiflcate author- 
izlng hlm to use or occupy premises 
for purposes conformlng wlth ordi- 
nance, is valid. 

N.J.—Sronigfeld v. Bymes, 103 A2d 
598, 14 K.J. 600. 

(2) Enactment of general resolu- 
tion, withholding blanket approval 
beforehand, and requirlng subsequent 
separate authorization for specific 
uses, has been held a valid exercise 
of legislative zoning power rather 
than grant of variance. 

N.T.—Congregatlon Beth Israel West 
Side Jewlsh Center v. Board of Es- 
tlmate of City of New York, 189 
N.Y.S.2d 646, 285 App.Div. 629. 

(3) Mere fact that zoning ordi- 
nance required application to, and 
consent of, town board, before ceme- 
tery Corporation could make use of 
its land for cemetery purposes, did 
not render the ordlnance unconstltu- 
tlonal, slnce there could be no unlaw- 
ful taking of corporation*s property 
untll there had been .an application 
for a permit and unreasonable refus- 
al to grant the permit. 

N.T.—Holy Sepulchre Cemetery v. 
Town of Greece, 79 N.T.S.2d 688, 
191 Misc: 241, afflrmed 79 N.Y.S.2d 
863, 273 App.Div. 942. 

(4> Valldity of provlsions govern- 
Ing grant or denlal of permlts and 
oertlficates see infra S 65. 


Suburban. area 

An ordlnance which merely extends 
urban type of zoning to suburban 
area and places reasonable restrlc- 
tlons on use of property for roadside 
stands, gasoline fLlling statlons, and 
similar enterprlses, is proper. 
N.H.—E:imball v. Blanchard, 7 A2d 
894, 90 N.H. 298. 

TTse of aoceasory bnildings resfcrloted 
to domestlos 

Zoning ordlnance may restrict the 
use of accessory buildings for resl- 
dence purposes to use by domestic 
employees of the tenant or owner of 
the premises. 

N.J.—Collins V. Board of Adjustment 
ef City of Margate, 69 A2d 708, 8 
N.J. 200. 

Ordinaaoe forbidding resideDoes in 
zear yard except under certain con- 
ditlons has been upheld. 

Ky.—^Moore v. City of Lexington, 
218 S.W.2d 7, 809 Ky. 671. 

Excluding businassee and establitfbu 
ments trom oertain distxlcts 

(1) Legitimate buslnesses may 
vall^y be excluded from certain dis- 
stricts. 

Ark.—Goldman Co. v. City of 

North Liittle Eock, 249 S.W.2d 961, 
220 Ark. 792. 

(2) So, an ordlnance prohibitlng 
establishment of sanitarlums for in¬ 
sane wlthin certain dlstricts, viewed 
as part of general zoning plan, has 
been held valid. 

CaL—Jones v. City of Los Angeles, 
296 P. 14, 211 C. 804, followed in 
Wittman v. City of Lios Angeles, 
296 P. 22, 211 a 778, Stern v. City 
of liOS Angeles, 295 P. 23, 211 C. 
778 and Rutherford v. City of Los 
Angeles, 296 P. 23, 211 C. 777. 

(8) A municipal restriction of un- 
dertakdng establishments or mortu- 
aries to certain sectlons by reason¬ 
able and proper zoning regulatione is 
valid. 

CaL—^Bx parte Ruppe, 262 P. 746, 
80 GA 629. 

Fla.—State ex reL Stephens v. City 
of JacksonvUle, 137 So. 149, 108 
Fla. 177—State ex reL Skillman v. 
City of Mlami, 184 So. 641, 101 Fla. 
585. 

N.T.—Heimerle v. Village of Bronx- 
ville, 5 N.Y.S.2d 1002, 168 Misc. 
788, afflrmed 11 N.Y.S.2d 367, 266 
AppJDiv. 993. 

Pa.—^Rlck V. Cramp, 53 A2d 84, 857 
Pa. 83. 

(4) An ordlnance limiting mortu- 
aries to certain dlstrict was held not 
unconstitutional, although adopted 
after erection of mortuary buUding 
in excluded residence dlstrict was 
commenced. 

Ariz.—City of Tucson v. Arizona 
Mortuary, 272 P. 928, 84 Ariz. 495. 
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XndependetLi regnlatoiy limitatioas 
not preoluded 

Regulation of land use by munici¬ 
pal zoning ordlnances does not pre- 
clude and is not Inconslstent with 
the independent regulatory limitatlon 
or dlstributlon of buslnesses pursu- 
ant to independent statutory author- 
ity, Including the Independent regu¬ 
lation of bars and gaming houses. 
Nev.—Primm v. City of Reno, 252 P. 
2d 885, 70 Nev. 7. 

47. U.S.—Texas Co. v. City of Tam- 
pa, C.C.AFla., 100 F.2d 347—Ok- 
lahoma City, OkL v. Dolese, C.C.A. 
Okl., 48 F.2d 734. 

Cal.—^Tuba City v. Chemlavsky, 4 P. 
2d 299, 117 CA. 568—Wlckham v. 
Becker, 274 P. 897, 96 GA. 443— 
Bx parte Ruppe, 252 P. 746, 80 C.A. 
629. 

Conn.—Jennings v. Connectlcut Light 
& Power Co., 103 A2d 535, 140 
Conn. 660—Strain v. Mims, 193 A 
754, 123 Conn. 276. 

Ind.—Goldsmith v. City of Indlanap- 
olis, 196 NJS. 525, 208 Ind. 465. 
Md.—^Bngle v. City Com*rs of Cam- 
bridge, 22 A2d 922, 180 Md. 82. 

Mo.—City of Washington v. Mueller, 
App., 218 S.W.2d 801. 

N.T.—^Llttle V. Toung, 82 N.T.S.2d 
909, afflrmed 85 N.T.S.2d 41, 274 
App.l>lv. 1005, reargument and ap- 
peal denied 86 N.Y.S.2d 288, 274 
AppJDiv. 1066, motion denied 85 N. 
B.2d 61, 298 N.T. 918, afflrmed 87 N. 
B.2d 74, 299 N.T. 699—People v. 
Perklns, 8 N.T.S.2d 868, reversed 
on other grounds 26 N.E.2d 278, 282 
N.T. 829. 

Or.—Corpus Juris oited iu Page v. 
City of Portland, 165 P.2d 280, 282, 
178 Or. 632. 

Tex.—^Meserole v. Board of Adjust¬ 
ment, City of Dallas, Civ.App., 172 
S.W.2d 628—City of Dallas v. Mes- 
erole Bros., Civ.App., 164 S.W.2d 
564, error refused. 

48 C.J. p 840 note 80. 

Deutistry 

Fact that dental offices and the 
practice of dentistry in distrlcts 
zoned for single-family dwellings had 
not been theretofore regulated did 
not place regulation of such profes- 
sion in such district without the do- 
main of the police power of the city. 
Tex.—Connor v. City of XJniversity 
Park, Civ.App., 142 S.W.2d 706, 
error refused. 

Baxddiip 

Fact that the limitation on the 
use of property by zoning ordlnance 
wUl make it more difflcult for owner 
to sell or dispose of the property or 
otherwise entail hardship does not 
necessarily mean that the constitu- 
tionallty of the ordlnance may be 
questioned. 

N.T.—^Baddour v. City of Long Beach, 
18 N.E.2d 18, 279 N.T. 167, 124 A 
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any case, is not unlimited,^^ and it must be exer- 
cised within its scope,and within the limitations 
and restrictions imposed by statute or constitutional 


provision.50 It must be exercised without arbitrary 
discrimination and the regulations, in order to be 
valid, must have a real and substantial relation to 


Li.R. 1008, reargniment denled 19 
N.E.2d 90, 279 N.T. 794, appeal dis- 
missed 60 S.Ct 77, 308 U.S. 503, 84 
L..Ed. 431. 

48. U.S.—^Nectow v. City of Cam- 
bridge, Mass., 48 S.Ct. 447, 277 U.S. 
183, 72 L.Ed. 842. 

Ala.—^Marshall v. City of Mobile, 35 
So.2d 553, 250 Ala. 646. 

D.C.—^Prentiss v. American Univer- 
sity, 214 P.2d 282, 94 U.S.App.D.C. 
204, certiorari denied Wrather v. 
American Universlty, 75 S.Ct 217, 
348 U.S. 898, 99 L.Ed. 705. 

N.J.—Borougrli of Cresskill v. Bor- 
ouffh of Dumont, 100 A.2d 182, 28 
N.J.Super. 26, afflrmed 104 A.2d 
441, 15 N.J. 238. 

Tara Engineering Corp. v. City 
of Newark, 40 A.2d 559, 132 N.J. 
Law 370—Eastern Boulevard Cor¬ 
poration V. Wlllaredt, 14 A.2d 537, 
125 N.J.Law 173, afflrmed 17 A.2d 
173, 126 N.J.Law 611. 

N.T.—^Long Island University v. Tap- 
pan, 113 N.T.S.2d 795, 202 Misc. 
956, afflrmed 118 N.T.S.2d 767, 281 
App.Div. 771, afflrmed 114 N.E.2d 
432, 805 N.T. 893, reargument de¬ 
nied 116 N.B.2d 680, 306 N.T, 670. 

Ohlo.—State ex rei. Synod of Ohio of 
United Lutheran Church in Ameri¬ 
ca V. Joseph, 39 N.E.2d 515, 139 
Ohio St 229. 

Okl.—Royal Baking Co. v. Oklahoma 
City, 76 P.2d 1106, 182 Okl. 45. 

Pa.—^Appeal of Garbev, Inc. from Bd. 
of Adjustment Com.Pl., 42 Del. 
Co. 339, afflrmed 122 A.2d 682, 385 
Pa. 328. 

Wash.—Manos v. City of Seattle, 24 
P.2d 91, 173 Wash. 662. 

TTsnal attrlbutes of penuitted lune 
If a particular use is authorized, 

a zoning regulation may not with- 

hold the normal and usual attributes 

thereof. 

Pa.—Leaver v. Board of Adjustment, 
10 Pa.Dist & Co.2d 333, 6 Bucks 
249. 

49. Ky.—^Darlington v. Board of 
Councilmen of City of Frankfort, 
140 S.W.2d 392, 283 Ky. 778. 

Mass.—Smith v. Board of Appeals 
of Fall River, 66 N.E.2d 647, 319 
Mass. 341. 

N.T.—Long Island University v, Tap- 
pan, 118 N.T.S.2d 796, 202 Misc. 
966, afflrmed 118 N.T.S.2d 767, 281 
App.Dlv. 771, afflrmed 114 N.E.2d 
482, 305 N.T. 893, reargument de¬ 
nied 116 N.E.2d 680, 306 N.T. 570. 

Albrecht Realty Co. v. Town of 
New Castle. 167 N.T.S.2d 843— 
Little V. Toung, 82 N.T.S.2d 909, 
afflrmed 85 N.T.S.2d 41, 274 App. 
Div. 1005, reargument and appeal 
denied 86 N.T.S.2d 288, 274 App. 
Div. 1065, motion denied 85 N.E.2d 

101 C.J.S.—49 


61, 298 N.T. 918, afflrmed 87 N.E. 
2d 74, 299 N.T. 699. 

N.C.—^Kass V. Hedgpeth, 38 S.E.2d 
164, 226 N.C. 406. 

Pa.—Commonwealth v. Krakover, 
Quar.Sess., 72 Montg.Co. 500, 48 
Mun.L.R. 168. reargument denied 73 
Montg.Co. 301. 

43 C.J. p 342 note 88. 

50. AJa.—^Thompson v. Wingard, 34 
So.2d 606, 260 Ala. 390—Chapman 
V. City of Troy, 4 So.2d 1, 241 Ala 
637. 

D.C.—^American University v. Pren- 
tiss, D.C., 113 F.Supp. 389, afflrmed 
Prentiss v. American University, 
214 P.2d 282, 94 U.S.App.D.C. 204, 
certiorari denied Wrather v. Amer¬ 
ican University, 76 S.Ct 217, 348 
U.S. 898, 99 L.Ed. 705. 

Fla.—State ex rei. Stephens v. City 
of Jacksonville, 137 So. 149, 103 
Fla 177. 

Ma.ss.—City of Worcester v. New 
England Institute & New England 
School of Accounting, Inc., 140 N. 
E.2d 470, 335 Mass. 486—Smith v. 
Board of Appeals of Fall River, 65 
N.E.2d 547. 319 Mass. 341. 

Mich.—Hitchman v. Oakland Tp., 45 
N.W.2d 806, 329 Mich. 331. 

N.J.—^Appley v. Township Commlt- 
tee of Bernards Tp., Somerset 
County, 24 A.2d 806, 128 N.J.Law 
195, afflrmed Appley v. Township 
Committee of Township of Ber¬ 
nards, 28 A,2d 177, 129 N.J.Law 
73. 

N.T.—^Davison v. Flanagan, 76 N.T.S. 
2d 849, 273 A^pp.Div. 870. 

Pforzhelmer v. Seidman, 99 N.T. 

S.2d 87, reversed on other grounds 
103 N.T.S.2d 886, 278 App.Div. 780. 
Pa—Baronoff v. Zoning Bd. of Ad¬ 
justment, 122 A.2d 65, 386 Pa 110 
—^Appeal of Sawdey, 86 A.2d 28, 
369 Pa 19. 

Statute baarrlng Umltations on reli¬ 
gione or ednoational nsee 
Statute making invalid any ordi- 
nance whlch prohlbits or limits use 
of land for any church or other re- 
ligious purpose or for any education- 
al purpose, whether public, religious, 
sectarian, or denominational, was ap- 
plicable to municipal zoning ordi- 
nance enacted prior to enactment of 
the statuta Under such statute in¬ 
stitute, which was nonprofilt Corpora¬ 
tion for teaching of principies of 
Science of accounting, was “public,” 
the provision not being conflned to 
publicly supported or maintained in- 
stitutions or to “public schools;” 
and fact that nonproflt institution 
charged fees for its Services would 
not destroy public character of its 
purpose, and absence of endowment 
of gifts to Institution would not be 
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controlling in determinlng public 
character of its purpose. 

Mass.—City of Worcester v. New 
England Institute & New England 
School of Accounting, Inc., 140 N. 
E.2d 470, 335 Mass. 486. 

Ordinanoe limltlng anaual number 
of pexmits 

Zoning ordinance providlng that no 
more than one hundred twelve resi- 
dential building permits a yecur shall 
be Issued for any land that town 
board shall declare to be within spe- 
cial residence district is Invalid and 
vold, both because it violates consti¬ 
tutional prohibition agalnst taking 
property without Just compensatlon 
and because no power to enact it was 
vested in town by law. 

N.T.—^Albrecht Realty Co. v. Town 
of New Castle, 167 N.T.S.2d 843. 
Health law 

Town may not, by zoning ordi¬ 
nance, exclude tuberculosis hospital 
from any part of town, where loca- 
tion is authorized pursuant to health 
law. 

N.T.—Jewish Consumptives* Relief 
Soc. V. Town of Woodbury, 243 N. 

T. S. 686, 230 App.Div. 228, afflrmed 
177 N.B. 165, 266 N.T. 619. 

Oas piant 

Statutory authority, together with 
franchises granted by town, gave 
right to erect and maintain gas man- 
ufacturing piant in town subject to 
regulation, whlch could not be nulli- 
fied by town zoning ordinance enacted 
after granting of such franchises. 
N.T.—Long Island Lighting Co. v. 
Griffln, 74 N.T.S.2d 348, 272 App. 
Div, 661. 

Power Unes 

Village had no right by zoning or¬ 
dinance to prohibit maintenance of 
power lines within village by light¬ 
ing company whlch was vested with 
powers and rights granted electrlc 
corporatione by the transportation 
Corporation law. 

N.T.—^Long Island Lighting Co. v. 
Village of Old Brookville, 72 N.T. 
S.2d 718, afflrmed 77 N.T.S.2d 143, 
273 App.Div. 856, reargument and 
appeal denied 78 N.T.S.2d 372, 273 
App.Div. 910, afflrmed 81 N.E.2d 
104, 298 N.T. 669. 

61. U.S.—Geneva Inv. Co. v, City of 
St Louis, C.C.A.MO., 87 F.2d 83, 
certiorari denied 67 S.Ct. 796, 301 

U. S. 692, 81 L.Ed. 1348. 

Ala.—^Thompson v. Wingard, ,34 So. 

2d 606, 250 Ala. 390. 

CaL—^Bndara v. City of Culver City, 
294 P.2d 1003, 140 CJiL.2d 33—Bis- 
cay V. City of Burlingame, 16 .P.2d 
784, 127 C.A 213. 

D.C.—Lewls V. District of Oolumbia,. 
190 P.2d 26. 89 U.SApp.D.a 7A 
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the public Health, safety, morals or general wel- 1 fare, 52 and in order to be valid, the regulations 


Fla.—^Drexel v. City of Miaml Beach, 
64 So.2d 317—City of Miaml Beach 
V. State ex rei. Lear, 175 So. 637, 
128 Fla. 750. 

Md.—^Applestein v. Osbome, 148 A. 
666. 156 Md. 40. 

Mass.—Smith v. Board of Appeals of 
Fall River. 65 N.E.2d 547, 319 Mass. 
341. 

N.J.—^Katobimar Realty Co. v, Web¬ 
ster, 118 A.2d 824. 20 N.J. 114— 
Belawanna Iron & Metal Co. v. Al- 
brecht, 88 A.2d 616, 9 N.J. 424. 

N.T.—Green Point Sav. Bank v. 
Board of ZoningT Appeals of Town 
of Hempstead, 12 N.T.S.2d 79, 257 
App.Div. 843, modiiled on other 
grounds 24 N.E.2d 319, 281 N.Y. 
534, appeal dlsmissed 60 S.Ct. 719, 
309 U.S. 633, 84 L.Ed. 990. 

Gignoux V. Vlllag-e of Kings 
Point, 99 N.T.S.2d 280, 199 Mlsc. 
485. 

Ohio.—^Village of Ottawa v. Oden- 
weller Milling Co., 13 N.E.2d 144, 
57 Ohio App. 170. 

Pa.—^Huebner v. Philadelphia Sav. 
Fund Soc., 192 A. 139, 127 Pa.Su- 
per. 28. 

Tex.—City of McAllen v. Morris, Clv. 
App., 217 S.W.2d 875, error re- 
fused. 

43 C.J. p 343 note 55. 

Blsoximlnatlon. ia enforcexneat 

Zoning ordinance lawful on its 
face and apparently fair in its terms 
may not be enforced in such maimer 
as to Work discrimination. 

U.S.—City of Miami Beach, FUl v. 
Benhow Realty, C.C.A.Fla., 168 F. 
2d 378. 

Pennlttinsr chlokeas Imt aot plgeoas 
Fact that persons in undeveloped 
area were granted permission to 
maintain chickens but not plgeons 
fumished no substantial basis for 
invalidating ordinance prohibiting 
use of structures for harboring pi- 
geons and providing for Issuance of 
temporary permits with respect to 
various prohibited uses in undevel¬ 
oped sections where pigeons were 
harbored merely as a pastlma 
N.T.—Barkmann v. Town of Hemp¬ 
stead, 49 N.Y.S.2d 262, 268 App.Div. 
785, afflrmed 62 N.E.2d 288, 294 N. 
Y. 805. 

62. IT.S.—State v. Roberge, Wash., 
49 S.Ct 60, 278 U.S. 116, 73 L.Ed. 
210—^Nectow V. City of Cambridge, 
Mass., 43 S.Ct. 447, 277 U.S. 183, 72 
L.Ed. 842. 

Geneva Inv. Co. v. City of St. 
Louis, C.C.A.MO., 87 F.2d 83, certio¬ 
rari denied 57 S.Ct. 796, 301 U.S. 
692, 81 L.Ed. 1348—Women*s Han- 
sas City St. Andrew Soc. v. Kansas 
City, C.aA.Mo., 58 F.2d 698—Okla- 
homa City, OkL v. Dolese, C.CXA. 
Okl., 48 F.2d 734. 

Ala.—Marshall v. City of Mobile, 35 
So.2d 653, 250 Ala. 646—Johnson v. 


City of Huntsville, 29 So.2d 342, 
249 Ala. 36. 

Cal.—Sunny Slope Water Co. v. City 
of Pasadena, 33 P.2d 672, 1 C.2d 
87. 

City of Los Angeles v. Gage, 274 
P.2d 34, 127 C.A,2d 442—Ex parte 
Eliis, 76 P.2d 616, 25 C.A.2d 99— 
Biscay v. City of Burlingame, 15 
P.2d 784, 127 C.A. 213. 

Conn.—Jennings v. Connecticut Light 
& Power Co., 103 A.2d 535, 140 
Conn. 650. 

Lakeside Realty Co. v. Town of 
Berlin, 129 A.2d 628, 20 Conn.Sup. 
188. 

D.C.—^Prentiss v. American Univer- 
slty, 214 F.2d 282, 94 U.S.App.D.C. 
204, certiorari denied Wrather v. 
American University, 76 S.Ct. 217, 
348 U.S. 898, 99 L.Ed. 706. 

111.—City of Park Ridge v. American 
Nat. Bank & Trust Co. of Chicago, 
122 N.B.2d 265, 4 I11.2d 144—Catho- 
lio Bishop of Chicago v. Kingery, 
20 N.E.2d 583, 371 111. 257. 

Ry.—Corpus Juris olted lu Polk v. 
Axton, 208 S.W.2d 497, 601, 806 Ky. 
498. 

Md.—^Marino v. City of Baltimore, 
137 A.2d 198, 216 Md. 206. 

Mass.—^Bamey & Casey Co. v. Town 
of Milton, 87 N.E.2d 9, 324 Mass. 
440. 

Mich.—Smith v. Building Inspector 
for Plymouth Tp., 77 N.W.2d 332, 
346 Mich. 67—Gust V. Canton Tp., 
70 N.W.2d 772, 342 Mich. 436— 
Mooney v. Village of Orchard Lake, 
53 N.W.2d 308, 388 Mich. 889. 

N.H.—^Kimball v. Blanchard, 7 A.2d 
394, 90 N,H. 298. 

N.J.—^Delawanna Iron & Metal Co. v. 
Albrecht, 88 A.2d 616, 9 N.J. 424. 

Borough of Cresskill v. Borough 
of Dumont, 100 A.2d 182, 28 N.J.Su- 
per. 26, aJfirmed 104 A.2d 441, 15 N. 
J. 288. 

DeMott Homes at Salem v. Mar- 
gate City, 66 A.2d 428, 136 N.J.Law 
830, afflrmed 57 A.2d 388, 136 N.J. 
Law 639—^Eastem Boulevard Cor¬ 
poration V. Willaredt, 14 A.2d 637, 
125 N.J.Law 173, afflrmed 17 A.2d 
178, 126 N.J.Law 611—179 Duncan 
Avenue Corporation v. Board of Ad- 
justment of Jersey City, 5 A.2d 68, 
122 N.J.Law 292. 

N.T.—^Presnell v. Leslie, 166 N.T.S. 
2d 488, 8 N.Y.2d 384, 144 N.B.2d 
381—440 East 102nd Street Corpo¬ 
ration V. Murdock, 84 N.E.2d 329, 
285 N.T. 298. 

Property Owners Ass^n of Gar- 
den City Estates v. Board of Zon- 
ing Appeals of Incorporated Yil- 
lage of Garden City, 123 N.T.S.2d 
716, 2 Misc.2d 309—Long Island 
University v. Tappan, 113 N.T.S. 
2d 795, 202 Mlsc. 956, afflrmed 118 
N.T.S.2d 767, 281 App.Div. 771, af¬ 
flrmed 114 N.E.2d 432, 305 N.T. 
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893, reargument denied 115 N.E.2d 
680, 806 N.T. 670. 

Householder v. Town of Grand 
Island, 114 N.T.S.2d 852, afflrmed! 
114 N.Y.S.2d 262, 280 App.Div. 874, 
appeal denied 116 N.T.S.2d 925, 
280 App.Div. 910, motion denied 
109 N.E.2d 87, 304 N.T. 796, af¬ 
flrmed 113 N.E.2d 655, 305 N.Y. 
805. 

Ohio.—State ex rei. Synod of Ohio 
of United Lutheran Church in 
America v. Joseph, 89 N.E.2d 616, 
139 Ohio St. 229, 138 A.L.R. 1274. 

State ex rei. Weber v. Vajner, 
108 N.E.2d 669, 92 Ohio App. 233, 
appeal dismissed 106 N.E.2d 642, 
168 Ohio St. 105. 

City of Cincinnati v. Struble, 29 
Ohio N.P.,N.S., 104. 

Okl.—Royal Baking Co. v. Oklahoma 
City, 76 P.2d 1105, 182 Okl. 46. 

Or.—Corpus Juris oited lu Page v. 
City of Portland, 165 P.2d 280, 283, 
178 Or. 632. 

Pa.—^Baronolf v. Zoning Bd. of Ad- 
justment, 122 A.2d 66, 385 Pa. 110. 

Appeal of Lieb, 116 A.2d 860, 179 
Pa.Super. 318. 

Tex.—City of Dallas v. Meserole, 
Civ.App., 166 S.W.2d 1019, error 
refused—City of Corpus Christi v. 
Jones, Civ.App., 144 S.W.2d 388, 
error dismissed, judgment correct. 
Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 368—^Manos v. 
City of Seattle, 24 P.2d 91, 173 
Wash. 662. 

Wis.—Town of Caledonia v. Racine 
Llmestone Co., 63 N.W.2d 697, 266 
Wia 476. 

43 C.J. p 342 notes 28-35. 

Test of geueral welf are 
Whether a zoning regulation as to 
the use of property is for the general 
welfare of the municipality may be 
tested by conslderations of stabillza- 
tion, orderliness, and development in 
the forms, branches, and grouplng of 
the elements of residence, business, 
and industry in community life. 

N.H.—^Kimball v. Blanchard, 7 A.2d 
394, 90 N.H. 298—Stone v. Cray, 
200 A. 617, 89 N.H, 483. 

Building on lots not fronting on 

Street 

Zoning ordinance which prohibited 
building of residences on lots in City 
not frontlng on a dedicated Street, 
and which prohibited plaintifC own¬ 
ers of lot fronting on an undedicated 
Street from constructing a single- 
dwelllng house on their lot, was un- 
constitutional where use proposed by 
plaintifts would not alfect public 
health, safety, morals or welfare of 
village citizens. 

Ohio.—State ex rei. Weber v. Vajner, 
108 N.E.2d 669, 92 Ohio App. 233, 
appeal dismissed 106 N.E.2d 642, 
158 Ohio St 105. 

Spedal group 

Under statute authorizlng municl- 
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must be certain and definite.®* 

Circumstances affecHng validity of regulation. 
Whether or not a zoning restriction on the use of 
property is valid, as applied to particular property, 
depends, in the final analysis, largely on the facts 
and circumstances of the particular case.®^ In ac- 
cordance with the general principies discussed supra 
§§ 24-47, among the facts to be taken into considera- 
tion in adjudging the validity of a given zoning re¬ 
striction on the use of property are the size and 
physical characteristics of the land involved,®® its lo- 
cation®® or the character of the neighborhood,®'^ 
existing uses and zoning of nearby property,®® die 
effect of permitted uses on the surrounding area,®* 
the effect of the restrictions on income from the 
property,®® the amount by which property values 
are decreased,®^ the extent to which this diminution 


of value promotes the health, safety, morals, or gen¬ 
eral welfare of the public,®* the relative gain to the 
public as compared to the hardship imposed on the 
individual property owner,®* the suitability of the 
property for the purpose for which it is zoned,®^ 
and the length of time under existing zoning that 
the property has remained unimproved, considered 
in the context of land development in the area.®® 
No one factor is controlling, but each must receive 
due consideration.®® 

A zoning reg^ation is not invalid merely because 
a district near complainands property is one in 
which a use prohibited to complainands property is 
permitted ;®7 and the existence of nonconforming 
uses within a district does not affect the validity 
of the classification,®® at least where such noncon- 


pal corporations to adopt zoningr or- 
dinance, the exercise of property 
riffhts cannot be left to the caprice, 
whim, or aesthetic sense of a spe- 
cial STOup of individuals who may 
object to the use by property owner 
of the rights fixed by such ordinance 
or left unrestrlcted thereby. 

Ala.—Johnson v. City of Huntsvllle, 
29 So.2d 342, 249 Ala. 36. 

SSonlusT ordinaiLce applied to pre- 
vent constractloxL of Jail on county 
premises in undeveloped part of City 
was without relatlon to public health, 
morals, safety, or welfare and in¬ 
valid. 

Fla.—State v. Du Bose, 128 So. 4, 99 
Fla. 812. 

53. Ala.—Walls V. City of Gunters- 
ville, 45 So.2d 468, 253 Ala. 480— 
Thompson v. Wingard, 34 So.2d 
606, 250 Ala. 390. 

N.T.—Romig V. Weld, 87 N.Y.S.2d 
580, 194 Misc. 783, affirmed in part 
and reversed in part on other 
grounds 95 N.Y.S.2d 671, 276 App. 
Div. 614. 

ZonJjig ordinanoe not defislng with 
oertainty looation, boundaries, and 
areas Into which municipality was 
divided is in violation of due process 
clause 

Chio.—Village of Westlake v. Elrick, 
App., 83 N.E.2d 646. 

Ordinanoe snfQLciently speoifio 
Zoning ordinance prohibiting the 
use of premises for fabrlcating met- 
als in such manner as would emit 
noises of a '*disagreeabl6 or annoying 
nature” is not unconstitutional as 
not being sufflciently speciflc, since 
the words ”disagreeable” and “an¬ 
noying” have an established meaning 
at common law in the deflnition of a 
common-law nuisance. 

N.Y.—City of Chicago v. Reuter Bros. 
Iron Works, 76 N.B.2d 356, 398 IlL 
202, 173 A.L.R. 266. 

64. IlL—Myers v. City of Elmhurst, 
147 N.R2d 300, 12 IU.2d 637. 


TTse considered not In abErtraot 
Question whether power exlsts to 
forbid development of property for 
particular use is to be determined by 
considering its use not in abstract 
but in connection with circumstanc¬ 
es and locality. 

Ohio.—Kessler v. Smith, 142 N.B.2d 
231, 104 Ohio App. 213, appeal dis- 
missed Smith v. Village of Glen- 
wlllow, 146 N.E.2d 308, 167 Ohio 
St 91. 

Whether ordinanoe eonllsoatory 
Whether zoning ordinance provld- 
ing for penalty for violation was 
conflscatory and therefore unconsti¬ 
tutional would depend on facts devel- 
oped on trial. 

N.Y.—^People ex rei. Jeffress v. 
Brown, 300 N.Y.S. 214, 252 App.Div. 
891. 

55. Mass.—^Kaplan v. City of Boston, 
113 N.E.2d 856, 330 Mass. 381. 

56. Mass.—^Kaplan v. City of Boston, 
supra. 

57. 111.—^Myers v. City of Elmhurst, 
147 N.B.2d 300, 12 I11.2d 637— 
People ex rei. Alco Deree Co. v. 
City of Chicago, 118 N.E.2d 20, 2 
U1.2d 360. 

58. 111.—^Myers v. City of Elmhurst, 
147 N.E.2d 800, 12 I11.2d 637— 
La Salle Nat Bank of Chicago v. 
Cook County, 145 N.B.2d 66, 12 111. 
2d 40. 

Mass.—^Kaplan v. City of Boston, 113 
N.E.2d 856, 330 Mass. 381. 

Zoning restrictions of adjaoent 
conuunnlty will be considered in de- 
termining the uses within the neigh- 
borhood. 

N.J.—^Tulsa Oil Co. v. Morey, 60 A. 
2d 802, 137 N.J.Law 388. 

59. Cal.—^Lockard v. City of Los 
Angeles, 202 P.2d 38, 38 C.2d 463, 7 
A.L.R.2d 990, certiorari denied 69 
S.Ct 1516, 337 U.S. 939, 98 Ii.Ed. 
1744. 


60. Mass.—^Kaplan v. City of Boston, 
113 N.E.2d 866, 330 Mass. 381. 

61. Cal.—City of La Mesa v. Tweed 
& Gambrell Planing Mill, 304 P.2d 
803, 146 C.A.2d 762. 

D.C.—Wolpe V. Poretsky, 164 F.2d 
830, 81 U.S.App.D.C. 67, certiorari 
denied 67 S.Ct 69, 329 U.S. 724, 91 
L.Ed. 627. 

111.—^Myers v. City of Elmhurst, 147 
N.E.2d 300, 12 IlL2d 637—La Salle 
Nat. Bank of Chicago v. Cook Coun¬ 
ty, 145 N.B.2d 66, 12 I11.2d 40. 

62. 111.—^Myers v. City of Elmhurst 
147 N.B.2d 300, 12 I11.2d 637—La 
Salle Nat Bank of Chicago v. Cook 
County, 145 N.E.2d 65, 12 111.2d 
40. 

63. 111.—^Myers v. City of Elmhurst, 
147 N.B.2d 300, 12 I11.2d 637—La 
Salle Nat Bank of Chicago v. Cook 
County, 145 N.E.2d 65, 12 I11.2d 40. 

64. 111.—^Myers v. City of Elmhurst, 
147 N.B.2d 300, 12 I11.2d 637—La 
Salle Nat Bank of Chicago v. Cook 
County, 145 N.E.2d 65, 12 I11.2d 40. 

Md.—City of Baltimore v. Cohn, 105 
A.2d 482, 204 Md. 523. 

65. 111.—^Myers v. City of Elmhurst 
147 N.E.2d 300, 12 I11.2d 637—La 
Salle Nat Bank of Chicago v. Cook 
County, 145 N.E.2d 65, 12 I11.2d 40. 

66. 111.—^Myers v. City of Elmhurst, 
147 N.B.2d 300, 12 I11.2d 637—La 
Salle Nat Bank of Chicago v. Cook 
County, 146 N.E.2d 65, 12 I11.2d 40. 

67. U.S.—Geneva Inv. Co. v. City of 
St Louls, C.C.AJSfo., 87 F.2d 83, 
certiorari denied 67 S.Ot. 796, 801 
U.S. 692, 81 L.Ed. 1348. 

D.C.—^Lewis v. District of Columbia, 
190 P.2d 25, 89 U.S.APP.D.C. 72. 

111.—Miller Bros. Lumber Co. v. City 
of Chicago, 111 N.E.2d 14», 414 IU. 
162. 

68. Cal.—^Lockard v. City of Los An¬ 
geles, 202 P.2d 38, 33 C.2d 468— 
Acker v. Baldwin. 115 P.2d 456, 18 
C.2d 341. 
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fonning uses are few in number,®® although it may applied to particular property where such property 
be a factor to be considered.*^® So the fact that is entirely unsuited to, or not usable for, the only 
property located in a certain use district would be purpose pennitted by tihe regulation,^^ qj. where the 
more valuable or suitable for a prohibited use does application of the regulation has the effect of com- 
not by itself render the restriction invalidJ^ pletely depriving the ovmer of the beneficial use of 

his property by precluding ali uses or the only use 
A zoning regulation may be invalid, however, as to which it is reasonably adaptedJ^ Indeed, in order 


m.—^People ex rei. Alco Deree Co. v. 
City of ChicaiTO, 118 N.E.2d 20, 2 
I11.2d 350. 

N.T.—Beckmann v. Talbot, 264 N.T. 
S. 193, 239 App.Div. 836. 

Gignoux V. Vlllage of Klngrs 
Point, 99 N.T.S.2d 280, 199 Mlsc. 
485. 

Ohio.—Schlck V. Ghent Hoad Inn, 
App., 132 ]Sr.E.2d 479. 

Tex.—Caruthers v. Board of Adjust- 
jnent of City of Bunker Hili Vll- 
lage, Civ.App., 290 S.W.2d 840. 
Valldity of provisione relating to 
nonconforming use generally see 
infra § 63. 

Conunercial advaatage 

Fact that nonconforming uses are 
in exlstence within the district giy- 
Ing the property owner a commercial 
advantage over other persons intend- 
ing to make such use of property 
and forced to locate elsewhere does 
not Invalidate the ordinance. 

Tex.—City of Corpus Christi v. Jones, 
ClvA.pp., 144 S.W.2d 388, error dls- 
missed, judgment correct. 

69. N.J.—^Burmore Co. v. Smith, 12 
A.2d 353, 124 N.J.Law 541. 

70. Mlch.—^Morris G. Liaramie & Son 
V. Gldley, 40 N.W.2d 206, 326 Mlch. 
410. 

N.J.— Tulsa Oil Co. v. Morey, 60 A.2d 
302, 137 N.J.Iiaw 388. 
Tex.--Caruthers v. Board of Adjust- 
ment of City of Bunker Hili Vll- 
lage, Clv.App., 290 S.W.2d 340. 

71. U.S.—^Dennls v. Vlllage of Ton- 
ka Bay, aC.A.Minn., 166 F.2d 672. 

Cal.—^Lockard v. City of Los Angeles, 
202 P.2d 38, 33 C.2d 453. 

D.C.—^Leventhal v. District of Colum- 
bia, 100 F.2d 94, 69 App.D.C. 229. 
Mass.—^Kaplan v. City of Boston, 113 
N.E.2d 856, 330 Mass. 381—Town 
of Burlington v. Dunn, 61 N.B.2d 
243, 318 Mass. 216, 168 A.L.B. 1181, 
certiorari denled 66 S.Ct. 61, 826 
U.S. 739, 90 L..Bd. 441—Wllbur v. 
City of Newton, 18 lT.B.2d 366, 802 
Mass. 38. 

N.J.—Cobble Close Farm v. Board of 
Adjustment of Mlddletown Tp., 92 
A.2d 4, 10 N.J, 442—^Rexon v. Board 
of Adjustment of Borough of Had- 
donfleld, 89 A.2d 233, 10 N.J. 1. 

Clary v. Borough of Eatontown, 
124 A.2d 64, 41 N.J.Super. 47— 
Closterman v. Cranford Tp., 91 A.2d 
646, 22 N.J.Super. 204—Guaclides 
' V. Borough of Englewood ClifCs, 
78 A2d 486, 11 N.J.Super. 406. 
‘N.T.-i-Flymouth Builders v. Village 
of Lindenhurst, 134 N.T.S.2d 225, 


284 App.Div. 896—Ulmer Park 
Realty Co. v. City of New York, 63 
N.Y.S.2d 143, 270 App.Div. 1044,- 
afflrmed 77 N.B.2d 797, 297 N.Y. 
788—^Franklin v. Incorporated Vil¬ 
lage of Floral Park, 63 N.Y.S.2d 
637, 269 App.Div. 696, afflrmed 62 
N.E.2d 488, 294 N.Y. 862. 

Helmerle v. Village of Bronx- 
ville, 5 N.Y.S.2d 1002, 168 Misc. 
788, afflrmed 11 N.Y.S.2d 367, 266 
App.Div. 993. 

Osbome v. Village of Bast 
Hampton, 61 N.Y.S.2d 142, afflrmed 
66 N.Y.S.2d 646, 271 App.Div. 832. 
N.C.—^Kinney v. Sutton, 63 S.E.2d 306, 
230 N.C, 404. 

Ohio.—^Morris v. Roseman, App., 118 
N.E.2d 429, reversed on other 
grounds 123 N.E.2d 419, 162 Ohio 
St. 447—Cleveland Trust Co. v. 
Village of Brooklyn, 110 N.E.2d 
440, 92 Ohio App. 351. 

Pa.—^Appeal of Dunlap, 87 A.2d 299, 
370 Pa. 31. 

Strawbridge v. Horsham Tp., 7 
Pa.Dlst & Co.2d 161, 72 Montg.Co. 
117. 

Schmalz v. Buckingham Tp. Bd. 
of Adjustment, Com.Pl., 6 Bucks 
285, reversed on other grounds 132 
A.2d 233, 389 Pa. 296—Smith v. 
Bristol Tp. Zoning Bd., Com.Pl., 4 
Bucks 131—Gracey v. Township of 
Sprlngfield, Com.Pl., 37 Del.Co. 22. 
Tex,—City of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 388, error dis- 
missed, Judgment correct—^Luse v. 
City of Dallas, Civ.App., 131 S.W.2d 
1079, error refused. 

Wis.—State ex rei. Normal Hali v. 
Gurda, 291 N.W. 850, 234 Wis. 290. 
Valldity of regulatione as afCected 
by loss or benefit to property own- 
ers see supra § 37. 

Sultabmty for several uses does 
not reaulre sonlng to penult all those 
uses as a matter of law. 

N.J.—Newark Milk & Oream Co. of 
Newark v. Parslppany-Troy Hilis 
Tp., 135 A.2d 682, 47 N.J.Super. 306. 

Beduotlon of value of property 

(1) The reduction of property in 
money value as an incidental ef- 
fect of enactment of zoning regula- 
tlons is not a compensable injury, 
•rule of damnum absque injuria ap- 
plying. 

Va.—West Bros. Brick Co. v. City of 
Alexandria, 192 S.E. 881, 169 Va. 
271, appeal dismissed 68 S.Ct. 369, 
302 U.S. 668, 82 D.Ed. 608, rehear- 
Ing denied 68 S.Ct. 480, 302 U.S. 
781, 82 L.Ed. 603. 

772 


(2) Although a zoning ordinance 
operates to reduce value of proper¬ 
ty the use of which is restricted, 
such damage does not constitute the 
taklng of private property within 
the constitutlonal inhlbition, the 
owner sharing in the benefits result- 
Ing from the exerclse of the police 
power. 

Ark.—City of West Helena v. Bock- 
man, 256 S.W.2d 40, 221 Ark. 677 
—City of Little Rock v. Sun Bulld- 
ing & Developing Co., 134 S.W.2d 
582, 199 Ark. 333. 

(3) “The mere fact that the ordi¬ 
nance is harsh and seriously depre- 
ciates the value of the complaln- 
ant's property is not enough to es- 
tabllsh its invalidity.” 

U.S.—^American Wood Products Co. 
V. City of Minneapolls, D.C.Minn., 
21 F.2d 440, 444, afflrmed, C.C.A, 
35 F.2d 657. 

(4) Reduction in values, shared by 
most, if not all, owners in a local- 
ity, because of Ihe common effect on 
properties of the general scheme of 
a zoning ordinance, is not enough in 
itself to constitute a denlal of due 
process of law. 

Pa—Saylor v. Haverford Tp., 149 A. 
639, 299 Pa 402. 

72- Cal.—Wilkins v. City of San 
Bemardino, 176 P.2d 642, 29 C.2d 
332. 

Fla—^Forde v. City of Miami Beach, 
1 So.2d 642, 146 Fla 676. 

Md.—City of Baltimore v. Cohn, 105 
A2d 482, 204 Md. 523. 

Mich.—Fenner v. City of Muskegon, 
60 N.W.2d 210, 331 Mlch. 732. 

73. Fla—Ocean Villa Apartments, 
Inc. V. City of Fort Lauderdale, 
70 So.2d 901. 

Md.—^Marino v. City of Baltimore, 
137 A.2d 198, 215 Md, 206—Walker 
V. Board of County Com'rs of Tal¬ 
bot County, 116 A.2d 393, 208 Md. 
72, certiorari denled 76 S.Ct. 180, 
350 U.S. 902, 100 L.Ed, 792. 

Mich.—^Bassey v. City of Huntington 
Woods, 74 N,W.2d 897, 344 Mich. 
701. 

N.J.—Bogert v. Washington Tp., 136 
A.2d 1, 25 N.J. 57. 

United Advertising Corp. v. 
Board of Adjustment of Maple- 
wood Tp., 66 A.2d 406, 136 N.J. 
Law 336—^Brandon v. Board of 
Com’rs of Town of Montclair, 11 
A.2d 304, 124 N.J.Law 135, afflrmed 
16 A2d 698, 126 N.J.Law 367. 
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to show the invalidity of a zoning regulation in a 
particular case, it may not be necessary to show that 
the zoned property is totally unsuitable for the pur- 
pose classified, but it may be sufficient to show that a 
substantial decrease in value results from a classifi- 
cation bearing no substantial relation to the public 
welfare.*^^ Normally the question whether there is 
discrimination in the operation of a zoning ordi- 
nance cannot be determined by the question whether 
property can be acquired at an equitable price with- 
in the zone permitting a certain contemplated use.^^ 


Prohibition of legitimafe use anyivhere within 
municipal Umits, It has been held that it is not a 
valid exercise of the zoning power to prohibit a 
legitimate use of property anywhere within the lim- 
its of the municipality.76 So, a zoning ordinance 
which excludes churches'^'^ and schools*^* from the 
entire municipality is invalid. Under some circum- 
stances, however, certain t 3 rpes of acti vities may be 
entirely excluded from a municipality,^9 and, ac- 
cordingly, it has been held that some otherwise le¬ 
gitimate uses of property may be entirely excluded. 


N.T.—^Arveme Bay Const Co. v. 
Thatcher. 16 ]Sr.E.2d 687, 278 N.Y. 
222, 117 A.L..R. 1110—^Eaton v. 

Sweeny, 177 N.B. 412, 267 N.T. 
176. 

Edward A. Lashlns, Inc. v. Grlf- 
fln, 132 N.T.S.2d 896—Rose v. City 
of New Rochelle, 119 N.T.S.2d 900 
—Buckley v. Pasbender, 118 N.T.S. 
2d 799, modifled on other grrounds 

121 N.T.S.2d 8, 281 App.Div. 985— 

Plymouth Builders, Inc. v. Village 
of Llndenhurst, 117 N.T.S.2d 683, 
affipmed 134 N.T.S,2d 226, 284 App. 
Div. 896—^Rockdale Const Corp. v. 
Incorporated Village of Cedarhurst 
Nassau County, 94 N.T.S.2d 601, af- 
flrmed 91 N.T.S.2d 926, 276 App. 
Div. 1043, reargument and appeal 
denied 93 N.T,S.2d 161, 276 App. 
Div. 763, motion denied 90 N.R2d 
495, 300 N.Y. 642—Hairison v. 

Reidpath, 93 N.T.S.2d 669. 

Ohio.—State ex rei. Rosenthal v. 
City of Bedford, App., 134 N,B.2d 
727, 

Pa.— ^Baronoff v. Zoning Bd. of Ad- 
justment of Lower Makefleld Tp., 

122 A.2d 66, 385 Pa. 110. 

Appeal of Hessenbruch from 
Radnor Tp. Zoning Ordinance, 
Quar.Sess., 40 Del.Co. 43. 
Prospective demand 
The mere oplnlon or belief that 
prospective demand wpuld develop 
for property for private estate pur- 
poses in not distant future, as 
weighed agalnst concrete fact that it 
was unflt as it stood for purpose to 
which it was restricted, could not 
indeflnitely serve as basis for con- 
tinuation of zoning restriction, and 
was not sufficient to overcome own- 
er’s Inherent right to appropriate 
locus to presently benefici^ use he 
proposed. 

Pia.—^Porde v. City of Miaml Beach, 
1 So.2d 642, 146 Fla. 676. 

74. 111.—La Salle Nat Bank of Chi- 
cago V. Cook County, 146 N.B.2d 
66, 12 I11.2d 40—^Mack v. Cook 
County, 142 N.B.2d 786, 11 ni,2d 
310. 

75. Cal.—Safeway Stores v. City 
Councll of City of San Mateo, App., 
194 P.2d 720, 86 C~A.2d 277. 

78. Ga.—Awtry & Lowndes Co. v. 


City of Atlanta, 60 S.E.2d 868, 78 
Ga.App. 390. 

Public garages and gasoline fllling 
stations see infra § 69. 

Traller parks or camps see infra S 61. 

Ordinance prohibiting constmction 
of drive-in theatre was held invalid 
against owner of land in business 
zone in which theatre wa 43 otherwise 
permitted who proposed to construet 
drlve-in theatre where much of the 
general area was vacant, was swamp- 
land and unimproved, devoted in large 
measure to industxial and business 
uses and available for such uses, and 
there was ample residentia! property 
available; and ordinance could not 
be validated on ground that roads in 
rear leading into the back of acreage 
Involved were narrow and unsuitable 
for vehicular traffle, since determina- 
tion of such issue is reposed in State 
Traffic Commlssion by statuta 
Conn.—^Lakeside Realty Co. v. Town 
of Berlin, 129 A.2d 628, 20 Conn. 
Sup. 188. 

Water snpply 

A municipal zoning ordinance 
which did not provide district in 
which water tower could be erected 
or reservolr could be placed for sup- 
plylng water for flre protection and 
domestic consumption could not be 
permitted to prevent citizens of com- 
munlty from obtaining adeguate 
water supply. 

N.T.—Wallersteln v. Westchester 
Joint Water Works No. 1, 1 N.T.S. 
2d 111, 166 Misc. 34. 

Slaaghterhoiise 

Zoning ordinance prohibiting the 
operation of any slaughterhouse 
within a municipality is conflscatory 
and invalid as applied to a slaughter¬ 
house properly constructed in a 
sparsely settled portion of the mu¬ 
nicipality and the operation of which 
would in no way Interfere wlth or 
jeopardize the health, safety, morals, 
or general welfare of the municipal¬ 
ity or of the nearest residents there- 
to. 

Pa,—Appeal of Kanig, 66 Pa.Dlst & 
Co. 53, 47 Lack.Jur. 69, 87 Mun.L. 
R. 229. 

77 , Mlch,—^Mooney v. Village of Or- 
chard Lake, 63 N.W.2d 308, 333 
Mich. 389. 


Fnblic welfare not promoted 
A municipality may not by zoning 
ordinance wholly exclude from with¬ 
in its borders churches and places 
of public worshlp, since such ordi¬ 
nance would not substantially pro¬ 
mote health, safety, morals, or gen¬ 
eral welfare of community. 

N.T.—^North Shore Unitarian Soc. v. 
Village of Plandome, 109 N.T.S. 2d 
803, 200 Misc. 524. 

78. Mich.—^Mooney v. Village of Or- 
chard Lake, 63 N.W.2d 308, 833 
Mich. 889. 

Xn absenoe of qpecifie grani of pow¬ 
er, municipality cannot by a zoning 
regulation prevent the location of a 
school within its borders and thereby 
prohibit the performance by school 
district of the duty imposed on it by 
law. 

N.Y.—Union Free School Dist. No. 14 
of Town of Hempstead, Nassau 
County V. Village of Hewlett 35ay 
Park, 107 N.T.S.2d 858, 279 App. 
Div. 618, appeal denied 109 N.T.S. 
2d 176, 279 App.Div. 746. 

79. N.J.—^Duffeon Concrete Products 
V. Borough of Cresskill, 64 A.2d 
347, 1 N.J. 609, 9 A.D.R.2d 678. 

Ordinance mafcing no provislon for 
indturtrial nse of property within 
municipality is not for that reason 
invalid. 

Pa.—^Appeal of Mutual Supply Co., 
77 A.2d 612, 866 Pa. 424. 

Seavy Indnstry 

Where there exists a small resi- 
dential municipality the physical lo¬ 
cation and circumstances of which 
are such that it is best suited for 
continuing residential development 
and, separated therefrom but in the 
same geographical region, there is 
present a concentration of industry 
in an area peculiarly adapted to In- 
dustrial development, the municipal¬ 
ity may restrict its terrltory to resi¬ 
dential purposes and such small busi- 
nesses, trades, and light Industries as 
are needed to serve its residents, and 
validly exclude heavy industry from 
its territory. 

N.J.—DufCcon Concrete Products v. 
Borough of Cresskill, 64 A.2d 347, 
1 N.J. 609, 9 A.L,B.2d 678. 
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except for pre-existing nonconforming uses.*® 
Whether a use may be wholly prohibited depends 
on its compatability with the cirmumstances of the 
particular munidpality, judged in the light of the 
standards for zoning set forth in the controlling 
statute.si 

Bxemption of structures esseniiol to puhUc health, 
safety, or welfare. A municipality may exempt 
from the scope of a zoning ordinance buildings or 
structures essential to the performance of manda- 
tory duties for the safety of ali its inhabitants,^^ 
or munidpal buildings and structures deemed neces- 


sary by the goveming body of the municipality for 
the health, safety, and general welfare of the pub- 
lic.®® 

§ 55. — Residence Districts 

A municipality may validly enact reasonable zoning 
regulatlons establishing restricted residentlal and quasi- 
residential districts, but some regulatlons of this nature 
have been held Invalid. 

In the exercise of the zoning power, it may be 
proper for a municipality or other political subdi- 
vision to enact reasonable zoning regulations estab¬ 
lishing restricted residential districts®^ and quasi- 


80. Conn.—^Fairlawn Cemetery Ass'n 
V. Zoning: Commission of Town of 
Bethel, 86 A.2d 74, 138 Conn. 434. 

Cemetezies and orematozles 
Zoning ordinance applicable near- 
ly to the entlre town involved which 
consisted of a residential and farm- 
ing area and was likely to remain 
such indefinitely and which placed 
the entire area in a aingle zone and 
excluded cemeteries and crematorles 
therefrom was valid. 

Conn.—^Palrlawns Cemetery Ass*n v. 
Zoning Commission of Town of 
Bethel, supra. 

81. N.J.—^FanaJle v. Borough of Has- 
brouck Heights, 139 A.2d 749, 26 
N.J. 320. 

82« N.Y.—Stiger v, Village of Hew¬ 
lett Bay Park, 129 N.T.S.2d 38, 283 
App.Div. 827. 

83. Tex.—City of McAllen v. Morris, 
Civ.App., 217 S.W.2d 875, error re- 
fused. 

84. TJ.S.—^Zahn v. Board of Public 
Works of City of Los Angeles, Cal., 
47 S.Ct. 694, 274 U.S. 326, 71 L.Bd. 
1074. 

Downham v. City Council of 
Alexandrla, D.C.Va., 68 P.2d 784— 
Women’s Kansas City St. Andrew 
Soc. V. Kansas City, D.C.Mo., 64 
P.2d 1071, reversed on other 
grounds, C.C.A., 58 P.2d 693—^Koch 
V. City of Toledo, C.C.A.Ohio, 37 P. 
2d 836—^Marblehead Land Co. v. 
City of Los Angeles, D.C.Cal., 36 P. 
2d 242, afflrmed, C.aA., 47 P.2d 628, 
certiorari denied 62 S.Ct. 18, 284 U. 
S. 634, 76 L.Ed. 640. 

Ala.—^Marshall v. City of Mobile, 36 
So.2d 663, 250 Ala. 646. 

Ark,—^Amold v. City of Jonesboro, 
302 S.W.2d 91. 227 Ark. 832. 

CaL—Wilkins v. City of San Bemar- 
dino, 175 P.2d 542, 29 C.2d 332— 
Acker v. Baldwin, 116 P.2d 455, 18 
C.2d 341—^Reynolds v. Barrett, 88 
P.2d 29, 12 C.2d 244—Behfeld v. 
City and County of San Prancisco, 
21 P.2d 419, 218 C. 83. 

Sladovich v. Presno County, App., 
322 P.2d 665—City of Los Angeles 
V. Gage, 274 P.2d 34, 127 C.A.2d 442 
—City and County of San Prancis¬ 
co V. Safeway Stores, Inc., 310 P.2d 


68, 150 C.A.2d 327—Price v. Schwa- 
fel, Cal.App., 206 P.2d 683, 92 C.A.2d 
77—Corporation of Presidlng Bish- 
op of Church of Jesus Christ of 
Latter-Day Saints v. City of Por- 
terville, 203 P.2d 823, 90 C.A.2d 666, 
appeal dismissed 70 S.Ct. 78, 338 U. 
S. 805, 94 L.Ed. 487, rehearlng de¬ 
nied 70 S.Ct. 342, 338 U.S. 939, 94 
L.Ed. 679—Burke v. City of Los 
Angeles, 166 P.2d 23, 68 C.A.2d 189 
—^Roach V. Hostetter, 119 P.2d 749, 
48 C.A.2d 375. 

Colo.—^Beszedes v. Board of Com*rs 
of Arai>ahoe County, 178 P.2d 950, 
116 Colo. 123. 

Conn.—^Poneleit v. Dudas, 106 A.2d 
479, 141 Conn. 413—Strain v. Mims, 
198 A. 764, 123 Conn. 276. 

D.C.—^Hagans v. Bistrict of Colum- 
bia, Mun.App., 97 A.2d 922. 

Ga—-Humthlett v. Reeves, 85 S.E.2d 
26, 211 Ga. 210—Schofteld v. Bish- 
op, 16 S.E.2d 714, 192 Ga 732- 
Howden v. City of Savannah, 169 
S.B. 401, 172 Ga 838. 

111.—^Pox V. City of Springfleld, 139 
]Sr.E.2d 732, 10 I11.2d 198—La Salle 
Nat. Bank v. City of Chicago, 126 
N.E.2d 643, 6 ni.2d 22—Miller Bros. 
Lumber Co. v. City of Chicago, 111 
N.E.2d 149, 414 111. 162—Housing 
Authority of Gallatin County v. 
Church of God, 81 N.B.2d 600, 401 
111 . 100 . 

Casaidy v. Triebel, 85 N.E.2d 461, 
337 I11.APP. 117. 

lowa—Scott V. City of Waterloo, 274 
N.W. 897, 223 lowa 1169. 

Ky.—City of Richlawn v. McMakin, 
230 S.W.2d 902, 313 Ky. 266, cer¬ 
tiorari dismissed McMakin v. City 
of Richlawn, 71 S.Ct. 631, 340 U.S. 
945, 96 L.Ed. 682. 

La—City of New Orleans y. La Nasa 
88 So.2d 224, 230 La 289—Ransome 
V. Pollce Jury of Parish of Jeffer- 
son, 45 So,2d 601, 216 La 994— 
State ex rei. Dema Realty Co. v. 
McDonald, 121 So, 613, 168 La 172, 
certiorari denied McDonald v. State 
of Louisiana ex rei. Dema Realty 
Co., 60 S.Ct 16, 280 U.S. 566, 74 L. 
Ed. 612. 

Ma—^Bolduc ▼. Pinkham, 88 A.2d 817, 
148 Ma 17. 
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Md.—^Board of Com’rs of Anne Arun- 
del County v. Snyder, 46 A.2d 689, 
186 Md. 342. 

Mich.—West Bloomfleld Tp. v. Chap- 
man, 88 N.W.2d 377, 361 Mich. 606 
—City of Howell v. Kaal, 67 N.W. 
2d 704, 341 Mich. 585—^Hammond y. 
Kephart 60 N.W.2d 166, 331 Mich. 
661—^Northwood Properties Co. y. 
Perkins, 39 N.W.2d 25, 325 Mich. 
419—^Portage Tp. y. Pull Salyation 
Union, 29 N.W.2d 297, 318 Mich. 
693, appeal dismissed Pull Salya¬ 
tion Union V. Portage Tp., Kalama- 
zoo County, Mich, 68 S.Ct 735, 333 
U.S. 851, 92 L.E(1 1133, rehearlng 
denied 68 S.Ct 1336, 334 U.S. 830, 
92 L.BdL 1767. 

Minn.—Kiges y. City of St Paul, 62 
N.W.2d 368, 240 Mina 622, 

Mo.—City of Washington y. Mueller, 
App., 218 S.W.2d 801—State ex rei. 
Kaegel v. Holekamp, App., 161 S. 
W.2d 686. 

N.J.—^Panale y. Borough of Has- 
brouck Heights, 139 A.2d 749, 26 
N.J. 320—Monmouth Lumber Co. v. 
Ocean Tp., 87 A.2d 9, 9 N.J. 64. 

Sexton y. Essex County Ritu- 
alarium, 91 A.2d 162, 21 N.J.Super. 
329. 

Dorsey Motors y. Dayls, 180 A. 
396, 13 NJ.Misa 620. 

N.Y.—^Hayes y. City of Yonkers, 162 
N.Y.S.2d 213, 1 A.D.2d 1031—Hunt- 
ley Estates y. Town of Eastchester, 
131 N.Y.S.2d 678, 283 App.Diy. 1090 
—^Rodgers y. Village of Tarrytown, 
96 N.Y.S.2d 68, 276 App.Div. 1019, 
appeal denied 97 N.Y.S.2d 376, 277 
App.Div. 771, afflrmed 96 N.B.2d 
731, 302 N.Y. 116—Curtiss-Wright 
Corp. V. Incorporated Village of 
Garden City, 61 N.Y.S.2d 678, 270 
App.Div. 936, afflrmed 72 N.E.2d 
26, 296 N.Y. 839. 

Village of Old Westbury v. Pos¬ 
ter, 83 N.Y.S.2d 148, 193 Misc. 47— 
Town of Ramapo v. Bockar, 273 
N.Y.S. 462, 161 Misc. 613. 

N.C.—Kinney v. Sutton, 58 S.B.2d 
306. 230 N.a 404. 

Chio.—Santangelo v. City of Cincin¬ 
nati, 26 Ohio N.P.,N.S., 49. 

Pa.—Appeal of Volpe, 121 A.2d 97, 
384 Pa. 374—Whitpain Tp. v. Bo- 
dine^ 94 A.2d 787, 372 Pa. 609— 



101 C.J.S. 

residential districts.*^ 


ZONING § 55 


However, some regulations rcstricting the use of 
property within certain districts to residential pur- 


poses have been held not to promote the public 
health, public safely, and public welfare,^® and to be 
invalid,^'^ as taking property without due process 
, of law,^8 or as beyond the scope of the power con- 


Appeal of Sawdey, 85 A.2d 28, 369 
Pa. 19—^Appeal of Mutual Supply 
Co., 77 A2d 612, 366 Pa. 424— 
In re Jennings' Estate, 198 A 621, 
330 Pa. 164—^Appeal of Ward, 137 
A 630, 289 Pa. 468. 

Petition of Townsend, 21 Pa.Dlst. 
& Co. 340. 

Appeal of Borough of Speers Or- 
dlnance, Quar.Sess., 28 Wash.Co. 
221 . 

S.C.—Talbot V. Myrtle Beach Bd. of 
Adjustxnent, 72 S.E.2d 66, 222 S.C. 
166. 

Tenn.—Spencer-Sturla Co. v. City of 
Memphis, 290 S.W. 608, 166 Tenn. 
70. 

Tex.—Harmon v. City of Dallas, Civ. 
App., 229 S.W.2d 826, refused no re- 
verslble error—^Luse v. City of Dal¬ 
las, Civ.App., 131 S.W.2d 1079, er¬ 
ror refused. 

Va.—^Palrfax County v. Parker, 44 
S.B.2d 9, 186 Va. 676. 

Wash.—Chief Petroleum Corporation 
V. City of Walla Walla, 116 P.2d 
560, 10 Wash.2d 297. 

W.Va.—Carter v. City of Bluefleld, 
64 S.B.2d 747, 132 W.Va. 881. 

Wls.—Jefferson County v. Timmel, 
61 N.W.2d 618, 261 Wis. 39. 

BesTvlations maMng cOassllLcatioBi ef¬ 
fective 

Since a legislatlve body has the 
power to establish residential dis¬ 
tricts, it has the power to make such 
classiflcation really effective by 
adoptingr such reasonable regulations 
as will be conducive to the welfare, 
health, and safety of those desirlng 
to live in such district and enjoy the 
beneflts thereof. 

Cal.—City of Dos Angeles v. Gage, 
274 P.2d 34, 127 C.A2d 442. 

Belatioxii to public welfare 

(1) Restrictlon, by zoning ordi- 
nance, of an area for residential use, 
has substantial relatlon to the public 
welfare, for by such regulation the 
property owners are protected from 
uses which reduce values and create 
hazards, such as undue vehicle tradic, 
noises, and the like. 

111.—^Miller Bros. Lumber Co. v. City 
of Chicago, 111 N.E.2d 149, 414 111. 
162. 

(2) Every intendment is in favor 
of validity of exercise of police pow¬ 
er, and even though court might dif¬ 
fer from determlnation of legislative 
body, if there is reasonable basis for 
belief that establishment of strictly 
residential district has substantial 
relation to public health, safety, mor- 
als, or general welfare, zoning meas- 
ure will be within police power. 

Cal.—Wilkins v. City of San Bemar- 

dlno, 175 P.2d 642, 29 a2d 882. 


In absenoe of proof that property 
oould kLot be used for residential pur- 
poses, court could not declare zoning 
ordinance unconstitutional and void 
in so far as it restricts property to 
a residential use. 

N.Y.—Scuteri v. Incorporated Vil- 
lage of Bayville, 120 N.Y.S.2d 794. 
Fzlmazy purpose of a residence dis- 
txlot created by a zoning ordinance is 
the fostering of safe, healthful, and 
comfortable family life, rather than 
the development of commerclal in¬ 
stincta and the pursuit of pecuniary 
profits. 

N.Y.—Colasuonno v. Dassler, 61 N.Y. 
S.2d 870, 183 Misc. 904. 

People V. Daly, 28 N.Y.S.2d 603— 
People V. Gold, 6 N.Y.S.2d 264. 
Ordinance creating mnltlple dwell- 
ing district and forbidding erection 
therein of addition to factories or new 
factory buildings dld not amount to 
taking of property. 

U.S.—^American Wood Products Co. 

V. City of Minneapolis, C.CA.Minn., 
35 P.2d 667. 

Xndlvidnal lots 

Zoning plan which restricts the use 
of certain areas to residential pur- 
poses need not be sustained by show- 
ing that public welfare demands the 
exclusion of business uses for each 
Individual lot in the area zoned. 
Cal.—Acker v. Baldwin, 116 P.2d 466, 
18 a2d 341—Otis V. City of Los 
Angeles, 126 P.2d 964, 62 CA2d 
605. 

85. Cal.—City of Dos Angeles v. 
Gage, 274 P.2d 34, 127 C.A2d 442. 

8S, Conn.—^Lakeside Realty Co. v. 
Town of Berlln, 129 A2d 628, 20 
Conn.Sup, 188. 

Fla—^Lippow V. City of Miami Beach, 
68 So.2d 827. 

N.H.—Kimball v. Blanchard, 7 A2d 
394, 90 N.H. 298. 

N. J.—^Earke Realty Associates v, Jer- 
sey City, 139 A 65, 104 N.J.Law 
173. 

Ohio,—^Loesch Allotment Co. v. Vil- 
lage of Newburgh Heights, Com. 
PL, 100 N.B.2d 643. 

W.Va—Carter v. City of Bluefleld, 
64 S.B.2d 747, 132 W.Va 881. 
Wyo.—State ex rei. George v. Hull, 
199 P.2d 832, 66 Wyo. 261. 

43 C.J. p 342 note 38. 

Jostifloation not tdbLown 

Increase in flre hazard and Increase 
in trafflc and resulting danger to 
school children were held not to Jus- 
tify ordinance restricting locality to 
private residences. 

N.J.—^Karke Realty Associates v. Jer- 
sey City, 189 A 66, 104 Njf.Law 
178. 


87. Ark.—City of Searcy v. Rober- 
son, 273 S.W.2d 26, 224 Ark. 344. 

Conn.—^Lakeside Realty Co. v. Town 
of Berlin, 129 A.2d 628, 20 Conn. 
Sup. 188. 

Fla—^Lippow V. City of Miami Beach, 
68 So.2d 827—City of Miami Beach 
V. First Trust Co., 45 So.2d 681. 
Ga.—Morrow v. City of Atlanta, 133 
S.B. 346, 162 Ga. 228—Smith v. City 
of Atlanta, 132 S.E. 66, 161 Ga 769, 
certiorari denled City of Atlanta 
V. Smith, 46 S.Ct. 486, 271 U.S. 672, 
70 L.Ed. 1144. 

N.H.—Kimball v. Blanchard, 7 A2d 
394, 90 N.H. 298. 

N.J.—^Karke Realty Associates v. Jer- 
sey City, 139 A 65, 104 N.J.Law 
173—Ignaciunas v. Risley, 121 A 
783, 98 N.J.L.aw 712, afflrmed Ig¬ 
naciunas V. Town of Nutley, 126 
A 121, 99 N.J.Law.389. 

Ohio.—^Loesch Allotment Co. v. Vll- 
lage of Newburgh Heights, Com. 
PL, 100 N.B.2d 643. 

Tex.—Simms v. City of Sherman, 
Clv.App., 181 S.W.2d 100, afflrmed 
183 S.W.2d 416, 143 Tex. 115. 
W.Va.—Carter v. City of Bluefleld, 54 
S.B.2d 747, 132 W.Va. 881. 

Wyo.—State ex rei. George v. Hull, 
199 P.2d 832, 66 Wyo. 251. 

43 C.J. p 342 note 39. 

Bezoning Invalld as not based on 
foxm plan 

Where under orlginal ordinance, 
block was set aside as a business cen- 
ter permltting the erection of Stores 
and offlces, and under amending or¬ 
dinance block was rezoned to a sec- 
ond residential zone, and property 
on which plaintifC sought a permit 
in the block, to erect a commercial 
building, was acquired previous to 
the passage of the amending ordi¬ 
nance, such ordinance was invalld as 
not based on a uniform or compre¬ 
hensive scheme, although property 
surrounding the block was used for 
residential purposes. 

N.J.—^Kerrigan Development Co. v. 
City of Newark, 66 A2d 142, 2 N. 
J.Super. 690. 

88. U.S,—^Nectow v. City of Cam- 
brldge, Mass., 48 S.Ct. 447, 277 U.S. 
183, 72 L.Ed. 842. 

IlL—^Petropoulos v. City of Chicago, 
125 N.E.2d 522, 5 IlL2d 270. 

Md.—City of Baltimore v, Cohn, 105 
A2d 482, 204 Md. 523. 

Ohio.—State ex rei. Cook v. Turgeon, 
77 N.B.2d 283, 84 Ohio App. 287— 
Mehl v. Stegner, 176 N.B. 712, 88 
Ohio App. 416. 

W.Va.—Carter v. City of Bluefleld, 
64 S.B.2d 747, 132 W.Va. 881. 
OrdinaiLoe eonllsoatoxy as applied 
Where most of the value of plain- 
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§ 55 ZONING 

ferred on the municipality.^^ The power to restrict 
certain districts to residential uses does not permit 
the restriction of such districts to a particular class 
of residents.^o An ordinance creating a single resi¬ 
dential zone or district in a city without taking ac- 
count of other areas equally residential in charac¬ 
ter and without any comprehensive plan with a view 
to the general welfare of the inhabitants of the 
city as a whole may be invalid.^i 

The length of time during which a business has 
existed in a particular locality does not make its pro- 
hibition for the future unconstitutional;^^ nor is the 
size of the territory affected by the ordinance a 
criterion by which to judge its validity;^^ nor does 
the fact that the occupation or business may never 
have been obnoxious or injurious in the past affect 
the validity of the regulation.^^ The fact that a 
person purchased property at the time free of re- 
strictions with the intent to use it for business pur- 
poses does not invalidate a zoning ordinance subse- 
quently adopted restricting the use of the property 

for residential purposes.^S 

Zoning entire city as residential or preserving 
residential character of city. It has been held that 


the residents of a city which is primarily a residen¬ 
tial city by charter have a legal right, within con- 
stitutional limits, to keep the city a residential city 
by means of zoning regulations,^® and that an ordi¬ 
nance placing an entire municipality in a residential 
district is not invalid as a matter of law.^7 50 ^ an 
ordinance designed to preserve the residential char¬ 
acter of a community and to limit business activi- 
ties to the supply of demands within the community 
has been held upheld.®^ However, an ordinance 
zoning an entire municipality as residential is in¬ 
valid when made without regard to differences ex- 
isting in the area of the municipality and for an im- 
proper purpose.^® 

Future devehpment A municipality in enacting 
a zoning regulation establishing a residence district 
may properly take into account the probable* future 
development of the entire region.l So, the munici¬ 
pality in the interest of future growth may classify 
as a residence district land which is vacant^ or 
sparcely settled.3 A more or less remote possibility 
that some time in the future, whether immediate or 
distant, there might be an opportunity to make resi¬ 
dential use of property, is not sufficient, however. 


tlfTs property In lots was for busl- 
ness purposes and lots were re- 
strloted to that use both by restric¬ 
tive covenants and the zonlngr ordi¬ 
nance then In efCect, and subse<iuent 
zoning ordinances llmiting use to 
one-family dwellings destroyed most 
of the value of plalntllf*s property 
In the lots, the zoning ordinances as 
applied were conflscatory. 

Mich.—^Eltenour v. Dearborn Tp., 40 
N.W.2d 137, 326 Mich. 242. 

89. Ky.—Covlngton v. Summe, etc., 
Co., 276 S.W. 584, 210 E^r. 620. 

Statute borxing UmitatloiLs on eduoa- 
tional nses 

Use of premises, located within 
“residence A district" under city 
zoning ordinance, by nonproflt Cor¬ 
poration for teachlng of principies 
of Science of accounting, which in- 
cluded business law, mathematics, 
and Bnglish, taxes, and typlng as 
Incldental to accounting, was proper 
by vlrtue of statute making invalid 
any ordinance prohibiting or llmiting 
any educatlonal purpose, whether 
Public, rellgious, sectarlan, or de- 
nomlnationaL 

Mass.—City of Worcester v. New 
Bngland Institute & New Bngland 
School of Accounting, Inc., 140 N. 

B. 2d 470, 385 Mass. 486. 

80. U.S.—Women*s Kansas City St. 
Andrew Soc. v. ]8:ansas City, Mo., 

C. C.AMO., 68 F.2d 693. 

Old ladies’ horne 

That the use of property in a resi¬ 


dential district by an old ladies* home 
may depress hlghly sensitive persons 
furnlshes no basis for restrictlons 
agalnst such use. 

U.S.—Women’s Kansas City St. An¬ 
drew Soc. V. Kansas City, Mo., 
supra. 

91. Ala.—Johnson v, City of Hunts- 
ville, 29 So.2d 342, 249 Ala. 36— 
Chapman v, City of Troy, 4 So.2d 
1, 241 Ala. 637. 

92. N.C.—Turner v. New Bern, 122 
S.B. 469, 187 N.C. 641. 

43 C.J. p 343 note 49. 

93. Cal.—Brown v. Lios Angeles, 192 
P. 716, 183 C. 783. 

N.C.—^Tumer v. New Bem, 122 S.B. 
469, 187 N.C. 541. 

94 . Cal.—Boyd V. Sierra Madre, 188 
P. 230, 41 C.A 620. 

nmocent hnlldings or iiseB 
When the general plan is to ex¬ 
clude objectionable bulldings and 
uses, the ordinance is not invalid be- 
cause Innocent bulldings or uses may 
fall within proscription. 

N.T.—^Bond v. Cooke, 262 N.T.S. 199, 
237 App.Dlv. 229. 

95. Cal.—0’Rourke v. Teeters, 146 P. 
2d 983, 63 aA2d 349. 

Me.—^Bolduc v. Pinkham, 88 A2d 817, 
148 Me. 17. 

90. Cal.—^Reynolds v. Barrett, 88 P. 
2d 29, 12 a2d 244. 

97. U.S.—Valley View Vlllage v. 
ProfCett, CA.Ohio, 221 P.2d 412. 
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SparsOly settled vlllage outside met- 
ropolitan center 

An ordinance placing entire area of 
sparsely settled residential and agri- 
cultural vlllage on periphery of large 
metropolitan center in residential dis¬ 
trict was not, as matter of law, in¬ 
valid as without substantial relation 
to Public health, safety, morals or 
general welfare, such vlllage not be- 
ing a self-contained community with 
its own business and Industrial, as 
well as residential, areas. 

U.S.—^Valley View Village v, Proffett, 
supra. 

9& N.J.—^Duffcon Concrete Products 
V. Borough of Cresskill, 64 A2d 
347, 1 N.J. 609, 9 AL.R.2d 678. 

99. Wis.—^Town of Hobart v. Collier, 
87 N.W.2d 868, 3 Wis.2d 182. 
Where town Imew that owners 
planned to use their property as sal> 
vage yard and zoned entire town as 
residential for sole purpose of pre- 
venting such use, and area where 
owners’ property was located was not 
suited for residences, town abused its 
discretion in enacting ordinanca 
Wis.—Town of Hobart v. Collier, su- 
pr€u 

1. Mass.—Wilbur v. City of Newton, 
18 N.B.2d 365, 302 Mass. 38. 

2. U.S.—^Marblehead Liand Co. v. 
City of Los Angeles, C.CA.Cal., 47 
F.2d 528, certiorari denied 52 S.Ct. 
18, 284 U.S. 634, 76 L.Bd. 540. 

3. lowa.—Anderson v. Jester, 221 N. 
I W. 354, 206 lowa 452. 
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to sustain the validity of a restrictiori to residential 
use where there is no present demand for such use.^ 

Under power of eminent domain, Residential 
zoning regulations, providing for compensation to 
persons damaged thereby, are valid.5 

As limited to nuisances. The exclusion of places 
of business from residential districts is not a dec- 
laration that such places are nuisances,® or that they 
are to be suppressed as suchJ Businesses, occupa- 
tions, or trades which are not nuisances per se, 
but which are liable to become such,® or which may 
become nuisances by reason of the inappropriate- 
ness of the places in which they are conducted,® may 
be excluded from particular localities. Whether a 
business or occupation is a nuisance so as to justify 
a zoning ordinance prohibiting the use of property 
for such business in certain districts is a question of 
facti® 


ZONING §§ 55-56 

I 56.-Classification of Uses Per- 

mitted 

A zoning ordinance establishing residential districts 
may, In proper circumstances, provide for and permit uses 
Incidental or accessory to residential use, and may also 
permit nonresidentlal, or business or commerclal uses In. 
such districts. 

A zoning ordinance establishing residential dis¬ 
tricts may, in proper circumstances, provide for 
and permit within such districts uses incidental or 
accessory to residential use,il and may also permit 
therein nonresidential,!® or business or commerciali® 
uses. G^nerally, the legislative classification of non- 
residential uses permitted in a residential district 
will be upheld,!^ provided it is not arbitrary and dis- 
criminatory.l® 

A municipality or other political subdivision may 
exclude from residential districts business uses of 
propertyi® and may exclude from such districts 


4. Mass.—^Barney & Casey Co. v. 
Town of Milton, 87 N.E.2d 9, 824 
Masa. 440. 

6. Mo.—^Blansas Oity of Llebi, 252 S. 

W. 404, 298 Mo. 669. 

6. N.T.—^Keenly v. McCarty, 244 N. 

Y.S. 63. 137 Misc. 524. 

48 C.J. p 344 note 60. 

7- 111.—Aurora v. Burns, 149 N.B. 
784, 319 III. 84. 

8. N.T.—Corpus Turis olted in Hei- 
merle v. Village of Bronxville, 6 
N.T,S.2d 1002. 1010, 168 Mlsc. 788, 
afflrmed 11 N.T.S.2d 367. 256 App. 
Div. 993. 

43 C.J. p 344 note 63. 

9. N.T.—Corpus Turis oited in Hei- 
luerle v. Villagre of Bronxville, 6 
N.T.S.2d 1002, 1010, 168 Misc. 788, 
afflrmed 11 N.T.S.2d 367, 266 App. 
Div. 993. 

48 aJ. P 344 note 64. 

10. Mo.—St. Louis ▼. Bvraift, 266 
S.W. 489, 301 Mo. 231. 

11. Tenn.—Meador v. City of Nash- 
ville, 220 S.W.2d 876, 188 Tenn. 441. 

TTse of rear residenoe by domestio 
servants 

Zoning ordinance prohibiting a 
building in rear of principal building 
on the same lot to be used for resi¬ 
dential purposes is not rendered in- 
valid because of right given there- 
under for the rear residence to be oc- 
cupied by domestic servants of those 
Uving in the principal residence, since 
servants constitute a part of the fam- 
lly, and such use is an accessory use 
valldly permitted in restrictive zoning 
ordinances. 

Tenn.—Meador v. City of Nashville, 
supra. 

Bestriotion to incidental uses 

Ordinance may properly restrain 
secondary detached building in resi¬ 
dential district to uses purely inci¬ 


dental to residence in main building 
on premises, and such provisions are 
to be upheld where consistent with 
intent and eifect of ordinance as a 
whole. 

N.Y.—Griffln v. Reville, 149 N.T.S.2d 
312, 1 Misc.2d 1046. 

12. Tex.—Dunaway v. City of Aus- 
tin, Civ.App., 290 S.W.2d 703. 

Philanthropio institutions 
Provision in zoning ordinance em- 
powering board to permit the loca- 
tion of institutions of a philanthropio 
nature in certain residential districts, 
in discretion of the board, was not 
in excess of authority conferred on 
board by statute. 

Ky.—^Thomson v. Tafel, 218 S.W.2d 
977, 309 Ky. 763. 

TTse of apartments by physioians 
New York City planning commis- 
sion had statutory sanction to pro¬ 
mulgate zoning resolution permitting 
independent use of apartments in 
multiple dwellings in residence dis¬ 
tricts by physicians whose offlces are 
on flrst or second floors and access to 
which can be had from other than 
Public halL 

N.T.—People v. 960 Park Ava Corp., 
146 N.Y.S.2d 190, 286 App.Div. 493, 
afflrmed 136 N.B.2d 686, 1 N.T.2d 
771, 163 N.Y.S.2d 46. 

13. Md.—Oursler v. Board of Zoning 
Appeals of Baltimore County, 104 
A2d 668, 204 Md. 397. 

Fexmittiug business in smaU area 
(1) Generally, there is no inherent 
objection to creation of small dis¬ 
tricts within a residential zone for 
operation of such establishments as 
grocery Stores, drug Stores, barber 
shops, and even gasoline stations, for 
accommodation and convenience of 
resldents. 

Md.—^Temmlnk v. Board of Zoning 
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Appeals of Baltimore County, 109 
A.2d 85, 206 Md. 489. 

(2) Permitting business in a small 
area within resident zone may fall 
within general plan adopted by zon¬ 
ing authority for best interest of 
whole community, and to do so is 
not unlawful unless action is arbi¬ 
trary or unreasonable. 

Conn.—^Kuehne v. Town Councll of 
Town of Bast Hartford, 72 A.2d 
474, 136 Conn. 462—^Bartram v. Zon¬ 
ing Commlssion of City of Bridge- 
port, 68 A.2d 808, 136 Conn. 89. 

14. 111.—Will County v. Stanflll, 129 
N.B.2d 46, 7 nLApp. 62 . 

Ezection by city of Isolatiou hos¬ 
pita! in residential district was not 
in violation of Pourteenth Amend- 
ment. 

Cal.—Jardine v. City of Pasadena, 
248 P. 226, 199 C. 64, 48 A.L.R. 609. 

15. Ariz.—Bllsworth v. Oercke, 166 
P.2d 242, 62 Ariz. 198. 

Au ordinance prohibiting erection 
of garage within ten feet of private 
dwelling has been held valid. 

N.J.—Max V. Saul, 127 A, 786, 3 
N.J.Misc. 265. 

16. U.S.—Village of Euclid, Ohlo v. 
Ambler Realty Co., Ohio, 47 S.Ct. 
114, 272 U.S. 866, 71 L..Bd. 303, 64 
A.L..R. 1016. 

Sinclair Refining Co. v. City of 
Chicago, C.A.I11., 178 P.2d 214. 

Dennls v. Village of Tonka Bay, 
D.C.Minn., 64 F.Supp. 214, afflrmed, 
C.C.A., 166 P.2d 672. 

Ala.—Marshall v. City of Mobile, 36 
So.2d 663, 260 Ala. 646—State ex 
rei. Tumer v. Baumhauer, 174 So. 
514, 234 Ala. 286. 

Ark.-r-Amold v. City of Jonesboro, 
302 S.W.2d 91, 227 Ark. 882. 

Cal.—Sunny Slope Water Co. v. City 
. of Pasadena, 33 P.2d 672, 1 C.2d 
87. 
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business or trade of whatever kind or character,| establishments or a zoning regulation may classi- 
or objectionable bttsiness, commercial, or industrial I fy businesses or trades and exclude some and per- 


Clty and County of San Fran- 
cisco V. Safeway Stores, Inc,, 810 
P.2d 68, 160 CJL2d 32^. 

Colo.—City of Colorado Spiingrs v. 

MiUer, 36 P.2d 161, 95 Colo. 837. 
Conn.—^Poneleit v. Budas, 106 A.2d 
479, 141 Conn. 413. 

Kan.—City of Norton v. Hutson, 46 
P.2d 630, 142 Kan. 306—Ware v. 
City of Wichita, 214 P. 99. 113 Kan. 
163. 

Lia»—City of New Orleans v. Ba Nasa, 
88 So.2d 224, 230 La. 289—^Ransome 
y. Police Jury of Parish of Jeffer- 
son, 46 So.2d 601, 216 La. 994— 
State ex rei. Dema Realty Co. v. 
Jacoby, 123 So. 314, 168 La. 752. 
Hasa—-Wilbur v. City of Newton, 18 
N.E.2d 365, 302 Masa 38. 

Mich.—^Northwood Properties Co. v. 
Perkins, 39 N.W.2d 25, 325 Midi. 
419. 

Neb.—Dundee Realty Co. v. City of 
Omaha, 18 N.W.2d 634, 144 Neb. 
448. 

N.J.—^Lemp v. Township of Millbum, 
28 A.2d 767, 129 N.J.Law 221. 
N.T.—City of Tonkers v. Rentways, 
Inc., 109 N.B.2d 597, 304 N.Y. 499 
—^Baddour v. City of Long Beach, 
18 N.B.2d 18, 279 N.T. 167, 124 A.L.. 
R. 1003, reargument denied 19 N.E. 
2d 90, 279 N.Y. 794, appeal dis- 
missed 60 S.Ct 77, 308 U.S. 603, 84 
LJSd. 431. 

Hayes v, City of Yonkers, 152 N. 
T.S.2d 213, 1 A.D.2d 1031. 

Village of Old Westbury v. Fos- 
ter, 83 N.Y.S.2d 148, 193 Misc. 47. 
N.C.—^Kinney v. Sutton, 63 S.E.2d 306, 
230 N.C. 404. 

Ohio.—Cahn v. Guion, 160 N.E. 868, 
27 Ohio App. 141. 

Pa.—^Appeal of 0’Hara, Com.Pl., 73 
Montg.Co. 89, reversed on other 
grounds 181 A.2d 687, 389 Pa. 86. 
S.C.—Talbot V. Myrtle Beach Bd. of 
Adjustment, 72 S.E.2d 66, 222 S.C. 
166. 

Tex.—^Harmon v. City of Ballas, Civ. 
App., 229 S.W.2d 826, refused no 
reversible error. 

W.Va.—Carter v. City of Bluefield, 
64 S.B.2d 747, 132 W.Va. 881. 

Wis.—JefCerson County v. Timmel, 
61 N.W.2d 618, 261 Wis. 39. 
Advertising signs see infra § 60. 
Oil, gas, or water wells see infra § 62. 
Public garages and gasoline filling 
statlons see infra § 69. 

Traller parks or camps see infra § 61. 

Beanixing oonsent of owners or per- 
mlt 

Zoning ordinance defining a resi- 
dential distrlct and providing that 
thereafter no building shall be erect- 
ed, altered, or used for any business 
or trade purposes without owner 
thereof elther obtaining written con- 
sent of owners of property within 
the district or a permit therefor from 


City commission has been held valid. 
Wash.—Chief Petroleum Corp. v. City 
of Walla Walla, 116 P.2d 660, 10 
Wash.2d 297. 

OircumstaiLces sustaiaing ordinanoe 

Where subdiviaions in City were 
originally sold under a general plan 
restricting them to residences, and 
less than one-fourth the area set 
aside for business in city was being 
used for business, zoning ordinance 
restricting property in subdiviaions 
to residentlal uses was valid and not 
a denial of due process. 

Tex.—Gullo V. City of West Uni- 
versity Place, Clv.App., 214 S.W. 
2d 851, error dismissed. 

£Koxag6 of owiLer’8 tmoks baxred 
Zoning ordinance restricting uses 
of property in residence district to 
one-family dwellings and uses acces- 
sory thereto, construed to prohibit 
owner from storing in garage on such 
premises trucks used in his busi¬ 
ness, was not unconstitutional as 
denying due process. 

Mich.—^People v. Scrafano, 12 N.W. 
2d 326, 307 Mich. 665. 

Publio aooountaat 

Fact that plaintiflPs business as a 
Public accountant was lawful, inof- 
f enslve, and dignifled was not ground 
for invalidating a general zoning or¬ 
dinance in so far as it prohibited him 
from carrydng on the business at his 
dwelling house. 

CaL—Kort v. City of Bos Angeles, 
127 P.2d 66, 62 CAu2d 804. 

17. Cal.—Smith v. Collison, 6 P.2d 
277, 119 CAu 180. 

W.Va.—Carter v. City of Bluefield, 
64 S.E.2d 747, 132 W.Va. 881. 

Separate detdgnatiou 
Zoning ordinance excluding ali 
commercial enterprises should be up- 
held, although not designating en¬ 
terprises separately unless blanket 
exclusion is unrelated to community's 
general welfare. 

Cal.—Smith v. Collison, 6 P.2d 277, 
119 C.A, 180. 

18. U.S.—^American Wood Products 
Co. V, City of Minneapolis, C.C.A. 
Minn., 36 P.2d 667. 

Cal.—Sunny Slope Water Co. v. City 
of Pasadena, 33 P.2d 672, 1 a2d 
87 . 

Ga.—Schofield v. Bishop, 16 S.E.2d 
714, 192 Ga. 732. 

111.—^Pox V. City of Springfield, 139 
N.E.2d 732, 10 I11.2d 198—Ba Salle 
Nat. Bank v. City of Chicago, 126 
N.E.2d 643, 6 IlL2d 22. 

Ba.—State ex rei. Bema Realty Co. 

V. Jacoby, 123 So. 314, 168 Ba. 752. 
Mass.—Wilbur v. City of Newton, 18 
N.E.2d 365, 302 Mass. 88. 

Mich.—West Bloomfield Tp. v. Chap- 
man, 88 N.W.2d 377, 361 Mich. 606. 
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[ Minn.—State v. Modem Box Makers, 
13 N.W.2d 731, 217 Minn. 41. 

Neb.—^Bundee Realty Co. v. City of 
Omaha, 18 N.W.2d 684, 144 Neb. 
448. 

N.J.—^Panale v. Borough of Has- 
brouck Heights, 139 A.2d 749, 26 
N.J. 320. 

Binwood Co. v. Board of Adjust¬ 
ment of Town of Bloomfield, 142 

A. 436, 6 N.J.Misc. 606. 

N.T.—^People v. Giorgl, 16 N.Y.S.2d 
923. 

N.C.—^Kinney v. Sutton, 63 S.E.2d 306, 
230 N.C. 404. 

Ohio.—Ottawa Hilis Co. v. Village of 
Ottawa Hilis, 180 N.E. 903, 41 Ohio 
App. 276—Stato ex reL Clifton- 
Highland Co. v. City of Bakewood. 
179 N.E. 198, 41 Ohio App. 9, af- 
flrmed 178 N.B. 837, 124 Ohio St. 
399, certiorari denied Clifton High- 
land Co. v. City of Bakewood, Ohio, 
62 S.Ct 406, 286 U.S. 649, 76 B.Bd. 
940. 

Pa.—Appeal of Mutual Supply Co., 
77 A.2d 612, 366 Pa. 1—Appeal of 
Ward, 137 A. 630, 289 Pa. 468. 

Appeal of Alloy Metal Wire Co., 
Com.Pl., 29 BeLCo. 488. 

Tex.—^Meserole v. Board of Adjust¬ 
ment, City of Ballas, Civ.App., 172 
S.W.2d 628—City of Ballas v. Mes- 
erole Bros., CivAwpp., 164 S.W.2d 
664, error refused. 

Va.—^Pairfax County v. Parker, 44 S. 

B. 2d 9, 186 Va. 676. 

48 C.J. p 341 note 31. 

Ezcluadou of businesses from multi¬ 
ple dwelling district 
U.S.—American Wood Products Co. v. 
City of Minneapolis, B.C.Minn., 21 
P.2d 440, aflarmed, C.C.A., 35 P.2d 
667. 

Fartioular businesses which may 
properly be exdnded 

(1) Barber shops. 

Mo.—^Ryan v. City of Warrensburg, 
117 S.W.2d 303, 342 Mo. 761. 

(2) Cotton gins. 

Tex.—Scruggs v. Wheeler, Clv.App., 
4 S.W.2d 616, error refused. 

(3) Funeral parior, undertaking es- 
tablishment, or mortuary. 

la—City of Springfield v. Vancll, 76 
N.B.2d 471, 398 111. 675. 

Md.—Ullrlch v. State, 46 A.2d 637, 
186 Md. 363, 166 A.B.R. 1107—Jack 
Bewis, Inc., v. Mayor and City 
Council of Baltimore, 164 A. 220, 
164 Md. 146, appeal dismissed 64 S. 
Ct. 56, 290 U.S. 686, 78 B.Bd. 617. 
N.J.—^Town of Belleville v. Kieman, 
121 A.2d 411, 39 N.J.Super. 486. 
N.T.—Bond v. Cooke, 262 N.T.S. 199, 
237 App.Biv. 229. 

Okl.—In re Bawson, 277 P. 226, 136 
OkL 113. 
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mit others within the district,!* althougli somc reg- 
ulations prohibiting the establishment or mainte- 
nance of retail business Stores within residential 
districts have been held invalid,20 as not being a 
proper exercise of the municipal police power .21 

So, a municipality may create by regulation a lim- 
ited residential district wherein quasi-commerciai 
and multiple occupancy structures may be erected,22 
and property may be zoned for residential income 
use as distinguished from private residential, busi¬ 
ness, and manufacturing uses.^^ Accordingly, a 


ZONING § 56 

City may pcrmit in onc class of residential distriet 
as distinguished from another customary horne oc- 
cupations engaged in by the occupants of the 
dwellings, including the office of a professional per- 
son when situated in the same dwelling used by such 
professional person as his private dwelling.24 

The permission to use property in a so-called resi¬ 
dential district for some nonresidential uses but not 
others may be invalid where the classification is 
purely capricious and without relation to the public 
welfare.25 It has been held that an ordinance which 


(4) Hotels and taverns. 

Pa.—Appeal of Sawdey, 85 A.2d 28, 
869 Pa. 19. 

(5) Junk yard. 

Va.—^Falrfax County v. Parker, 44 
S.E.2d 9, 186 Va. 676. 

(6) Practlce of dentlstry. 

Tex.—Connor v. City of Universlty 
Park, Clv.App.. 142 S.W.Sd 706, er¬ 
ror refused. 

(7) Hestaurants. 

N.C.—Kinney v. Sutton, 68 S.E.2d 806, 
280 N.C. 404. 

S.C.—^Talbot V. Myrtle Beach Bd. of 
Adjustment, 72 S.E.2d 66, 222 S.C. 
165. 

Connty sewasre disposal plaat 
City zoning ordinance, althougli 
construed to prohibit the location, 
construction, and operation of sew- 
asre disposal piant by county within 
residential district of city dld not 
violate constitutional amendment 
deallns with county sewer. 

Ala.—Jefferson County v. City of 
Birmlngham, 65 So.2d 196, 266 Ala. 
486. 

19. Cal.—^Magruder v. Redwood City, 
268 P. 806, 208 C. 665. 

Bla.—Parking Pacilities, Inc. v. City 
of MiftTYit Beach, 88 So.2d 141. 
33zoluding professioiial offloes and 
pexmitttng garages 
Pact that zoning ordinance which 
excluded professional offlces permit- 
ted multiple level garages and other 
uses in multiple family use district 
did not render the ordinance uncon- 
stitutionah 

Fla.—City of Miami Beach v. Silver, 
67 So.2d 646. 

20. N.J.—Karke Realty Associates v, 
Jersey City, 139 A. 65, 104 N.J.Law 
178. 

48 C.J. p 342 note 42. 

21. Colo.—Willison v. Cooke, 180 P. 
828, 64 Colo. 820, 44 L.RA.,N.S., 
1080. 

48 C.J. P 342 note 43. 

22. HI.—^Bvanston Best & Co. v. 
Gk)odman, 16 N.E.2d 131, 869 111. 
207. 

Oarage without Stores Ul multiple 
family district 

City ordinance permitting con¬ 
struction of a multiple level parking 


garage in multiple family district, in 
which storea are prohibited, but ex- 
cluding use of any part of garage 
building for Stores, is a valid and 
constitutional exercise of police pow- 
er of City, in absence of showing 
that such ordinance deprives land- 
owner of the beneflcial use of Its 
property. 

Fla.—^Parking Facilities, Inc. v. City 
of Miami Beach, 88 So.2d 141. 

23. Cal.—^Kort v. City of Los An- 
geles, 127 P.2d 66, 62 C.A.2d 804. 

Discrlminatlou 

Under a general zoning ordinance 
which permitted the businesses of 
operating hotels and private clubs 
and roomlng and boardlng houses 
with signs advertising such places, 
but which prohibited plalntiff from 
maintaining a slgn advertising plain- 
tiff’s business as a public accountant 
in front of plaintiiTs dwelling house 
and from carrying on such business 
at that place, was not unreasonable 
and did not invalidate ordinance, 
where district in which house was 
located was zoned for residential in¬ 
come uses. 

Cal.—^Kort v. City of Los Angeles, 
supra. 

24. Tex.—City of Harlingen v. Feen- 
er, Civ.App., 163 S.W.2d 671, error 
refused. 

Xiegislatlve polioy 
Whether provision should be made 
for location of doctor’s offlces in resi¬ 
dential zones is a question of legis- 
lative policy. 

Conn.—^Paul v. Board of Zoning Ap- 
peals of City of New Haven, 110 
A2d 619, 142 Conn. 40. 

25. Ariz.—^Bllsworth v. Gercke, 166 
P.2d 242, 62 Ariz. 198. 

Iitmitation to parking 
Where zoning ordinance limited 
business use of prlvately owned open 
area to parking of automobiles and 
incidental Services, and area was com- 
pletely surrounded by business build- 
ings and had no possibilities for resi¬ 
dential use, and area was most read- 
ily adaptable to business use, ordi¬ 
nance was unconstitutionaJ. 

N.Y.—^Vernon Park Realty v. City of 
Mount Vernon, 121 N.E.2d 617, 307 
N.T. 493. 


Exoluding hotels but not roomlng 
houses 

Where borough contemplated ex- 
cluslon of hotels, motels, and simllar 
businesses from residential zones 
within borough without curbing rlght 
of dwelling house owners or occu¬ 
pants to use thelr premises for 
boardlng or roomlng house purposes, 
such classification would fall if it 
was without reasonable basis; but 
zoning ordinsmce, which permitted 
boardlng and roomlng houses in 
which not more than six persons not 
related to owner or occupant were 
lodged and boarded for compensation, 
but which prohibited hotels, motor 
courts, motor lodges, motor hotels, 
tourist camps, tourist courts, and 
structures of similar character in- 
tended for similar use, was not in¬ 
valid. 

N.J.—-Pierro v. Boxendale, 118 A2d 

401, 20 N.J. 17. 

Dlsoriminatlon not shown 

(1) The practlce of profession of a 
physician in a block, in absence of a 
further showing, does not dlsturb 
residential character of block, so that 
presence of physician's office In block 
could not be relied on by property 
owner who had been denied permis¬ 
sion to put his property to a busi¬ 
ness use, as an indication of discrim- 
Ination. 

Ala.—Marshall v. City of Mobile, 85 

So.2d 563, 260 Ala. 646. 

(2) Provision in city zoning ordi¬ 
nance authorizing accessory uses and 
buildings and commercial actlvlties 
in residential area, If carried on by 
members of owner*s immediate fam¬ 
ily, and if not more than two em- 
ployed persons are permitted, is not 
an unlawful dlsoriminatlon. 

N.C.—^Kinney v. Sutton, 68 SJB1.2d 

306, 280 N.C 404. 

(8) Zoning ordinance confining use 
of premises in a restricted residential 
area, for a fratemity or sororlty, to 
an area not more than six himdred 
feet from the lands occupied by the 
institutlon to which the fratemity or 
sororlty is an incident, dld not con¬ 
stitute a dlscrimination agalnst rlght- 
ful use of premises by a fratemity 
or resident located in restricted area 
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§ 56 ZONING 


dedares that no business can be conducted in tbe 
residentia! district of the municipality without any 
dassification of businesses because of their nature 
or the necessary inddents of such business is in- 
valid.26 

Uses by municipality, Despite the fact that they 
are located in a residence use district, a municipal¬ 
ity or other politica! subdivision may store and main- 
tain the vehicles necessarily used in performing 
governmental functions,27 and may provide quarters 
for workers engaged in the performance of such 

functions.28 

Humanitarian noncommercial uses generaUy, 
Generally, the exclusion, either absolutely or subject 
to arbitrary conditions, of humanitarian noncommer¬ 
cial uses,such as philanthropic homes for old 
people^® or orphans,^! or schools,^^ from residentia! 
districts is invalid as violating due process in the 
absence of an adequate showing that such exdu- 
sion is in furtherance of public health, safely, 
morals, or welfare. It may be invalid to permit 
public schools in a residential area but exdude pri¬ 
vate or parochial schools,or to permit a church 


school but prohibit a nonsectarian private boarding 
school,34 or to admit schools but to exdude dormi- 
tories therefor.^^ On the other hand, a zoning ordi- 
nance which has the effect of permitting public and 
parochial schools to be maintained in a residential 
area, but which excludes schools of higher learning 
and specialty schools, has been held to be based on 
a reasonable dassification and not in violation of 
the constitutional requirements of due process.36 
It has been held that a valid discrimination may be 
made between dormitories of a school for mentally 
deficient children which are excluded from a certain 
district and dormitories of other schools which are 
permitted.37 

Hospifals, A municipality may within reasonable 
limits regulate the location of hospitals within resi¬ 
dential districts,38 or exdude them from residential 
districts.8& It has been held, however, that the ex- 
dusion from a residential district of a private hos¬ 
pita! maintained in a private residence, which to ali 
outward appearances is a residence, and in no sense 
a nuisance or offensive or annoying to anyone, can- 


and ordinance was not an abuse of 
cltv^s discretlon. 

Utah.—^Pbl Elappa Iota Fratemlty v. 
Salt Lake aty, 212 P,2d 177, 116 
Utah 536. 

trndertaJdii^ estabUslmLe&t 
A zoning* ordinance under whicb 
property in class B residential dis¬ 
trict tberein deflned might be used 
for a medical college containing a 
morgue, or for a bospital, farm, pri¬ 
vate Club, botel, or rooming house, 
was an invalid ezerclse of the police 
power as applied to lots in class B 
area on which owners were thereby 
prohibited from operating an under- 
taklng establishment, because purely 
caprlcious and without relation to 
public welfare. 

ni.—Johnson v. Vlllage of Villa 
Park, 18 N.B.2d 887, 870 IlL 272. 

26. Miss.—^Fitzhugh v. Jackson, 97 
So. 190, 132 Miss. 585, 88 

279. 

43 C.J. p 843 note 45. 

27. N.Y.—Nehrbas v. Incorporated 
VUlage of Lloyd Harbor, 152 N.T. 
S.2d 28, 1 AJ).2d 1034, affirmed 140 
N.B.2d 241, 2 N.T.2d 190, 159 N. 
Y.S.2d 145. 

28. N.Y.—^Nehrbas v. Incorporated 
VUlage of Lloyd Harbor, supra. 

29. Ohlo.—State ex reL Synod of 
Ohio of United Lutheran Church 
in America v. Joseph, 39 N.B.2d 
516, 189 Ohio St. 229, 188 AL-B. 
1274. 

30. U.S.—Seattle Title Trust Co. v. 
Boberge, Wash., 49 S.Ct 50, 278 


I U.S. 116, 73 KEd. 210, 86 A.L..R. 

I 654. 

Women’s Kansas City St, Andrew 
Society v. Kansas City, C.C.AMo., 
58 F.2d 593. 

31. U.S.--Vlllage of University 
Heights V. Cleveland Jewish Or- 
phans' Home, C.C.AOhio, 20 F.2d 
743, 64 AL.R. 1008. 

32. Or.—^Roman Catholic Archbishop 
v, Baker, 15 P.2d 391, 140 Or. 600. 

33. CaL—^Roman Catholic Welfare 
Corp. of San Francisco v. City of 
Piedmont, 289 P.2d 438, 45 C.2d 
325. 

N.Y.—^Diocese of Rochester v, Plan- 
ning Bd. of Town of Brighton, 186 
N.E.2d 827, 1 N.Y.2d 608, 154 N.Y. 
S.2d 849. 

Ordinance, providlng standards dls- 
oiimlnatlng between public and pri¬ 
vate schools as to educational use of 
land for zoning board’s guidance in 
deciding what uses should be denied 
to private schools, would be invalid, 
as educational use is harmonious with 
public interest. 

N.Y.—^Property Owners Ass^n of 
Garden City Estates v. Board of 
Zoning Appeals of Incorporated 
Village of Garden City, 123 N.Y.S. 
2d 716, 2 Misc.2d 309. 

Violation of dne process 
An ordinance which permits the 
maintenance of a public school but 
excludes the operation of a private 
school within the same area violates 
due process. 

Fla.—City of Mlaml Beach v. State 
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ex rei. Lear, 175 So. 537, 128 Fla. 
760. 

111.—Catholic Bishop of Chicago v. 
Kingery, 20 N.B.2d 583, 871 111. 267. 

34. N.J.—^Lumpkin v. Township 
Committee of Bemards Tp., 48 A. 
2d 798, 184 N.J.Law 428, motion 
granted 49 A2d 286, 184 N.J.Law 
531. 

35. 111.—^Western Theologlcal Semi- 
nary v. City of Bvanston, 162 N.B. 
863, 331 111. 257. 

36. N.J.—^Yanow v. Seven Oaks 
Park, Inc., 94 A2d 482, 11 N.J. 341, 
36 AL.R.2d 639. 

37. Pa.—^Application of Devereux 
Foundation, 41 A2d 744, 351 Pa. 
478, appeal dismisscd 66 S.Ct. 89, 
326 U.S. 686, 90 L.Bd. 403. 

38. Wash.—Shepard v. Seattle, 109 
P. 1067, 59 Wash. 863, 40 L..R.A, 
N.S.. 647. 

39. Cal.—^Jones v. City of Los An- 
geles, 295 P. 14, 211 C. 304, followed 
In Wittman v. City of Los Angeles, 
295 P. 22, 211 C. 778. Stern v. City 
of Los Angeles, 295 P. 23, 211 C. 
778 and Rutherford v. City of Los 
Angeles, 296 P. 23, 211 a 777. 

Hospitals for insane 

Cal.—Jones v. City of Los Angeles, 
295 P. 14, 211 C. 304, followed in 
Witmann v. City of Los Angeles, 
295 P. 22, 211 C. 778, Stem v. City 
of Los Angeles, 295 P. 23, 211 C. 778 
and Rutherford v. City of Los An¬ 
geles, 296 P. 23, 211 a 777, 



101 C.J-S. 

not be tipheld as a valid excrdse of the police 
power.^® 

Places of worship. Although in some instances 
the exclusion of churches from residential districts 
has been tipheld,it is generally held that a zon- 
ing regulation may not wholly exclude a church, 
synagogue, or place of public worship from a resi¬ 
dential district,^2 although appropriate restrictions 
may be imposed.^® A regulation excluding church¬ 
es, but permitting other nonresidential uses such as 
farraing, swimming pools, golf courses, and schools 
has been held invalid.^^ 


ZONING §§ 5e-57 

§ 57.-VaKdity of Districting 

Th6 fixing of boundaries of a residential district and 
the Incluslon of particular property as wlthin such a dis¬ 
trict wlll be held valid where reasonable and properly 
related to the public weifare. 

The fixing of the boundaries of a residential dis¬ 
trict and the inclusion of particular property within 
such a district will be held valid where reasonable 
and properly related to the public weifare,^® and 
invalid where unreasonable and not so related to 
the public weifare.^® An ordinance establishing a 
residential district and bearing a reasonable relation 


40. Del—^Wilmington v. Turk, 129 
A. B12, 14 Del.Ch. 892. 

43 C.J. p 388 note 47. 

41. Cal.—Corporation of Presldlng 
Bishop of Church of Jesus Christ 
of Liatter-Day Saints v. City of 
Porterville, 203 P.2d 823. 90 C.A.2d 
656, appeal dismissed 70 S.Ct. 78. 
338 U.S. 805, 94 L.Bd. 487, rehear- 
ing denied 70 S.Ct 342, 338 U.S. 
939, 94 L.Ed. 579. 

42. Ind.—^Board of Zoning Appeals 
of Decatur v. Decatur, Ind. Co. of 
Jehovah*s Witnesses, 117 N‘.B.2d 
115, 233 Ind. 83. 

Hev.—State ex rei. Roman CathoUc 
Bishop of Reno v. HUI, 90 P.2d 217, 
59 Nev. 281. 

jl.Y.—Temple Israel of Lawrence v. 

Piant, 170 N.Y.S,2d 393. 

Chio.—State ex rei. Synod of Ohio 
of United Lutheran Church in 
America ▼. Joseph, 39 K.B.2d 515, 
139 Ohio St. 229, 138 A.L.R. 1274. 
Tex.—Congregation Committee, North 
Fort Worth Congregation, Jeho- 
vah’s Witnesses v. City Council of 
Haltom City, Civ.App., 287 S.W.2d 
700—Simms v. City of Sherman, 
Civ.App., 181 S.W.2d 100, afflrmed 
183 S.W.2d 415, 143 Tez. 115. 
Beason for mle 

Such an exclusion would hear no 
substantial relation to public health, 
safety, morals, peace, or general wei¬ 
fare of the community. 

N.Y.—^Diocese of Rochester v. Plan- 
ning Bd. of Town of Brighton, 136 
N.B.2d 827, 1 N.Y.2d 508, 154 N.Y. 
S.2d 849. 

48. 111.—0'Brlen v. City of Chicago, 
105 NE.2d 917, 347 IlLApp. 45. 
Ind.—Board of Zoning Appeals of 
Decatur v. Decatur, Indiana Co. of 
Jehovah^s Witnesses, 117 N.B.2d 
115, 233 Ind. 83. 

N.Y.—Temple Israel of Lawrence v. 
Plaut, 170 N.Y.S.2d 393. 

sorroniLded by streets or alleys 
If purpose of ordinance restricting 
erection of church building, in dis¬ 
trict zoned for single-family resl- 
dences, to a lot entirely surrounded 
by streets or alleys, is related to 
trafflc requirements which might be 
created by construction of new 


church or necessity for space be- 
tween church structure and adjoin- 
ing property, such purpose is amply 
fulfllled by adequate dedication of 
streets and alleys on a proposed site. 
111.—0'Brien v. City of Chicago, 105 
N.E.2d 917, 347 IllJ^pp. 45. 

44. Ariz.—^Ellsworth v. Gercke, 156 
P.2d 242, 62 Ariz. 198. 

45. Cal.—Sladovich v. Fresno Coun- 
ty, App., 322 P.2d 565—Willett & 
Crane v. City of Palos Verdes Es- 
tates, 216 P.2d 85, 96 C.A.2d 767 
—Price V. Schwafel, 206 P.2d 683, 
92 C.A.2d 77. 

111.—Wehrmelster v. Du Page Coim- 
ty, 141 N.E.2d 26, 10 I11.2d 604— 
Mlller Broa Xiumber Co. v. City of 
Chicago, 111 N.E.2d 149, 414 111. 
162—^Mundeleln Estates v. Village 
of Mundelein, 99 N.E.2d 144, 409 UL 
291—Offner Electronics v. Ger- 
hardt, 76 N.B.2d 27, 398 111. 265. 
La.—City of New Orleans v. Lia Nasa, 
88 So.2d 224, 230 Lia. 289. 

Md.—Francis v, MacGill, 75 A,2d 91, 
196 Md. 77. 

Mass.—Connors v. Town of Burling¬ 
ton, 91 N.E.2d 212, 325 Mass. 494. 
Mich.—West Bloomdeld Tp. v. Chap- 
man, 88 N.W.2d 877, 351 Mich. 606 
—^Robinson v. City of Bloomfleld 
Hilis, 86 N.W.2d 166, 350 Mich. 
425. 

Minn.—^Kiges v. City of St. Paul, 62 
S.W.2d 363, 240 Minn. 522. 

Miss.—City of Jackson v. McPherson, 
138 So. 604, 162 Miss. 164. 

N.J.—Visco V. City of Plainfleld, 67 
A.2d 490, 136 N.J.Law 659. 

N.Y.—^Huntley Estates, Inc. v. Town 
of Eastchester, 131 N.Y.S.2d 578, 
283 App.Div. 1090—^Fliedner v. Vil¬ 
lage of Great Neck, 17 N.Y.S.2d 
978, 258 App.Div. 1087. 

Ohio.—State ex rei. Clifton-Highland 
Co. V, City of Lakewood, 178 N.E. 
837, 124 Ohio St. 899, certiorari de¬ 
nied Clifton Highland Co. v. City 
of Lakewood, Ohio, 52 S.Ct. 406, 
285 U.S. 549. 76 L.Ed. 940. 

Pa.—^Appeal of Blanarik, ComJPl., 15 
Beaver 25, exceptions overruled 15 
Beaver 151, afflrmed 100 A.2d 58, 
375 Pa. 209. 

Tenn,—^Davidson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327. 
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Utah.—^Dowse v. Salt Lake City Corp., 
256 P.2d 723, 123 Utah 107. 
Reasonableness of zoning regulations 
see infra §§ 68-80. 

Besldentlal dlstzlot deflued in tenns 
of intended use 

Zoning ordinance deflning a resi¬ 
dential district as any district within 
limits of City where seventy-flve per 
cent of property is used, or Intended 
to be used, for residential purposes 
is vaJid. 

Wash.—Chief Petroleum Corp. v. City 
of Walla Walla, 116 P.2d 560, 10 
Wash.2d 297. 

trnused laads and buildlngs not with» 
tn other zones 

Comprehensive county zoning ordi¬ 
nance, which declared all vacant or 
unused lands or buildings not includ- 
ed within boundaries of an industrial, 
commercial, or apartment district to 
be construed to be within boundaries 
of residential districts was not dis- 
crlminatory or unconstitutlonal. 

Ga.—Taylor v. Shetzen, 90 S.E.2d 
572, 212 Ga. 101. 

Besczlption suffloiently definite 
Description of residence district as 
beginning at point on westerly side 
of named drlve specifled distance 
generally north of its intersection 
wlth named terrace, running thence 
northerly along westerly side of such 
drive and southerly and easterly 
sides of another named terrace, which 
did not exlst, a specifled distance to 
a point, and running thence north- 
easterly through block stated dis¬ 
tance to point or place of begin- 
ning, was sufficiently definite to in¬ 
dicate legislative intent to cover pai> 
tlcular Parcel. 

N.Y.—^Mallett v. Village of Mamaro- 
neck, 131 N.Y.S.2d 604, 283 App.Dlv. 
1094, afflrmed 125 N.E.2d 873, 808 
N.Y. 821. 

46, Conn.—^Lakeside Realty Co. v. 
Town of Berlin, 129 A.2d 628, 20 
ConiLSup. 188. 

Fla.—^Llppow V. City of Mlami Beach, 
68 So.2d 827—^Miami Shores Vil¬ 
lage V. Bessemer Properties, 54 So. 
2d 108—City of Mlami Beach V. 
I First Trust Co., 46 So.2d 681. 
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to the public Health, comfort, morals, safety, and 
general welfare is not rendered invalid by the fact 
that a commercia! or nonresidential use of some of 
the property within the district would not create a 
Health, safety, or morals hazard.^^ 

The existence of nonconforming business or com- 
mercial uses, limited in number, or confined to a 
relatively small portion of an area reasonably and 
naturally comprising a residential area does not dis- 
able the municipality from classifying the whole as 
a residential area >8 So, the fact that property in 
a residential district is located in close proximity or 
adjacent to property devoted to business or in- 


dustrial uses will not of itself render the zoning line 
invalid,^® or make the residential restriction dis- 
criminatory.®® Thus a zoning ordinance is not ren¬ 
dered iavalid, as applied to such territory, by the 
mere fact that residential territory under the ordi¬ 
nance is adjacent to railroad traclcs^i or to a Street 
on which there is heavy vehicular traffic.52 

A classification of certain property as residential 
is not invalid solely because such property is adapta- 
ble and suitable for business or industrial purposes 
and would be of greater value if used for such pur¬ 
poses,or because such property has depreciated in 
value due to its designation as residential instead of 


m.—^Bxchange Nat. Bank of CblcaiTO 
V. Cook County, 129 N.B.2d 1, 6 IU. 
2d 419. 

Ky.—^Hamilton Co. v. Loulsville & 
JefCerson County Plannlngr & Zon- 
ing Commiasion, 287 S.W.2d 484. 

Md.—^Hoffman v. Mayor and City 
Council of Baltlmore, 79 A.2d 867, 
197 Md. 294. 

Masa.—Bamey & Caaey Co. v. Town 
of Milton, 87 N.E.2d 9, 824 Maaa. 
440. 

Mich.—^Ritenour v. Dearbom Tp., 40 
N.W.2d 137, 826 Mich. 242. 

—Cooper Lumber Co. v. Dam- 
mers, 125 A. 326, 2 K.J.Mlac. 289. 

N.Y.—Kraushaar & Son, Inc. v. City 
of New York, 146 N.Y.S.2d 611, 286 
App.Div. 1094, afflnned 186 N.B.2d 
686, 1 N.Y,2d 774, 163 N.Y.S.2d 47. 

Harrlson v. Keidpath, 93 N.Y.S.2d 
669. 

Ohio.—State ex rei. Buverard v. 
Miller, 129 N.B.2d 209, 98 Ohio App. 
288. 

Loesch Allotment Co. v. Village 
of Newhurgh Helghta, Com.Pl., 100 
N.B.2d 643. 

Pa.—Jones v. Borough of Aldan, 74 
Pa.Diat. & Co. 623, 37 Del.Co. 441. 

Appeal of Hessenbruch from 
Hadnor Tp. Zoning Ordinance, 
Quar.Sesa., 40 DeLCo. 48. 

—Carter v. City of Bluefleld, 
64 S.B.2d 747. 132 W.Va. 881. 

Wla.—^Town of Hobart v. ColUer, 87 
N.W.2d 868, 3 Wla.2d 182. 

Wyo.—State ex rei. George v. Hull, 
199 P.2d 832, 65 Wyo. 261. 

47 . Ky.—City of Richlawn v. Mc- 

230 S.W.2d 902, 818 Ky. 266, 
certiorari diamlased McMakln v. 
City of Richlawn, 71 S.Ct. 681, 340 
U.S. 945, 95 L.Ed. 682. 

48. HL—City of Sprlngfleld v. Van- 
cil, 76 N.B.2d 471, 398 IU. 576. 

N.J.—Town of Montclalr v. Bryan, 
85 A.2d 231, 16 N.J.Super. 636. 

Burmore Co. v. S mi t h, 12 A.2d 
363, 124 N.J.Liaw 641—^Dubin v. 
Wich, 200 A. 761, 120 N.J.Law 469. 

N.Y.—Shepard v. Village of Skanea- 
teles, 89 N.B.2d 619, 800 N.Y. 116. 

49. Cal.—Johnston v. City of Clare- 
mont, 828 P.2d 71. 


Price V. Schwafel, 206 P.2d 688, 
92 CA^2d 77. 

IU_Willlams v. Village of Schiller 
Park, 188 N.B.2d 600. 9 I11.2d 696 
—^Miller Bros. Lumber Co. v. City 
of Chicago, 111 N.E.2d 149, 414 111. 
162. 

Md.—City of Baltlmore v. Cohn, 105 
A.2d 482, 204 Md. 623. 

Neb.—Graham v. Graybar Blec. Co., 
63 N.W.2d 774, 168 Neb. 527. 

S.C.—Talbot V. Msrrtle Beach Bd. of 
Adjustment, 72 S.B.2d 66, 222 S.C. 
166. 

Zoning muat begin somewhtee and 
end aomawhere, and therefore, even 
though property touches on induatri- 
ally zoned areas, a residential classifl- 
cation is not thereby necessarily pre- 
cluded. 

ni.—Williams v. VUlage of Schiller 
Park, 138 N.B.2d 600, 9 I11.2d 696. 
Near ^^flrat Industrial” sone 

The fact that property zoned as 
‘^residential” is near property zoned 
as “flrst industrial” does not make 
the ordinance UlegaL 
Neb.—Graham v. Graybar Elee. Co., 
63 N.W.2d 774, 168 Neb. 627. 
Froxisnlty to vloinlty largely devoted 
to buslneBS 

Mere fact that residential terri¬ 
tory under a zoning ordinance is in 
proximity to a vicinity largely de¬ 
voted to business purposes, does not 
of Itself render the ordinance inval¬ 
id as applied to such territory. 

Ala.—Marshall v. City of Mobile, 35 
So.2d 658, 250 Ala. 646. 

Faot that use of bnUdlng on rear 
of lot might have been commercial 
would not glve commercial character 
to other parts of lot or adjacent lots. 
lowa.—^Brackett v. City of Bes 
Molnes, 67 N.W.2d 642, 246 lowa 
249. 

50. Cal.—Johnston v. City of Clare- 
mont, 823 P.2d 71. 

Price V. Schwafel, 206 P.2d 683, 
92 C.A2d 77—^Donovan v. City of 
Santa Monica, 199 P.2d 51, 38 C.A. 
2d 386. 

ni.—^Mundeleln Bstates v. Village of 
Mundeleln, 99 N.B.2d 144, 409 111. 
291. 


Ky.—Schloemer v. City of LoulsviUe, 
182 S.W.2d 782, 298 Ky. 286. 

Fact that three cozners of Interseo» 

tion are zoned for business and one 

for residence does not of Itself show 

discrlminatory zoning. 

Cal.—Smith v. Collison, 6 P.2d 277, 
119 C.A. 180. 

61. 111.—^Miller Bros. Lumber Co. 
V. City of Chicago, 111 N.E.2d 149, 
414 111. 162. 

59. Cal.—0’Rourke v. Teeters, 146 
P.2d 983, 63 C.A2d 349. 

53. Cal.—Wllklns v. City of San 
Bemardino, 175 P.2d 642, 29 C.2d 
332—^Reynolds v. Barrett, 88 P.2d 
29, 12 C.2d 244. 

Lagiss V. Kraintz, 232 P.2d 641, 
104 C.A.2d 793. 

D.C.—^Leventhal v. District of Co- 
lumbia, 100 F.2d 94, 69 App.D.C. 
229. 

111.—^Miller Bros. Lumber Co. v. City 
of Chicago, 111 N.E.2d 149, 414 UL 
162. 

lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 642, 246 lowa 
249—Anderson v. Jester, 221 N.W. 
364, 206 lowa 452. 

Ky.—City of Richlawn v. McMakln, 
280 S.W.2d 002, 313 Ky. 266, cer¬ 
tiorari dismissed McMakin v. City 
of Richlawn, 71 S.Ct. 631, 340 U. 
S. 946, 95 L.Ed. 682—Schloemer v. 
City of Loulsville, 182 S.W.2d 782, 
298 Ky. 286. 

Mass.—^Wilbur v. City of Newton, 18 
N.E.2d 365, 302 Mass. 38. 

Mich.—^Anderson v. City of Holland, 
74 N.W.2d 894, 344 Mich. 706. 

N.J.—Gabrielson v. Borough of Glen 
RIdge, 176 A 676, 13 N.J.Mlsc. 142. 

N.Y.—Shepard v. Village of Skanea- 
teles, 89 N.B.2d 619, 300 N.Y. 115. 

New York Trap Rock Corp. v. 
Town of Clarkstown, 149 N.Y.S.2d 
290, 1 AD.2d 890, afflrmed 144 N. 
E.2d 726. 3 N.Y.2d 844, 166 N.Y. 
S.2d 82—^Plymouth Builders v. Vil¬ 
lage of Lindenhurst, 134 N.Y.S, 
2d 226, 284 App.Div. 896—Town o£ 
Cortlandt v. McNally, 126 N.Y.S.2d 
702, 282 App.Div. 1072, appeal de- 
nled 128 N.Y.S.2d 697, 283 App. 
Div. 800—Ulmer Park Realty Co. 
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liusiness property,®^ or because near-by business 
property has the same characteristics as the restrict- 
cd parcel.ss 

Circumstances considered in determining vcdidity 
in generat. In accordance with the general rules 
stated supra §§ 24-47, in determining the validity of 
a residential zoning restriction, the facts and cir¬ 
cumstances to be considered include the character of 
the neighborhood,®® the zoning classification and use 
of nearby property,the extent to which property 
values are diminished by the restriction,58 and the 
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gain to the public, compared to the hardship im- 
posed on the individua!.®^ 

SuitabUity of property for residential purposes, 
A classification of property as residential is invalid 
where the property is not suitable for residential 
purposes and the classification is not warranted as 
promoting the general welfare.®® However, in de¬ 
termining the validity of a residential zoning re¬ 
striction, the best interests of the entire district is 
the controlling factor, and not the adaptability and 
suitability of particular property located within the 


V. City of New Tork, 63 N.T.S.2d 
143, 270 App.Div. 1044, afflrmed 77 
N.B.2d 797, 297 N.Y. 788. 

Village of Old Westbury v. Pos¬ 
ter, 83 N.T.S.2d 148, 193 Misc. 47. 

Scutori V. Incorporated Village 
of Bayvllle, 120 N.Y.S.2d 794. 

N.C.—^Kinney v. Sutton, 53 S.B.2d 
306, 230 N.C. 404. 

Ohio.—^Morris v. Hoseman, App., 118 
N.B.2d 429, reversed on otlier 
grounds 123 N.B.2d 419, 162 Ohio 
St. 447—Cleveland Trust Co. v. Vil¬ 
lage of Brooklyn, 110 N.E.2d 440, 92 
Ohio App. 351, appeal dlsmissed 
108 N.E.2d 679, 158 Ohio St. 258. 
Tenn.—^Davidson Coumty v. Bogers, 
198 S.W,2d 812, 184 Term. 327. 

TPex.—^Luse v. City of Dallas, Civ. 
App., 131 S.W.2<1 1079, error re- 
fused. 

Wis,—State ex rei. Normal Hali v. 
Gurda, 291 N.W. 350, 234 Wis. 290. 

Jbots flve times more valualOe for 
maxmfactiixing 

Alleged fact that lots originally 
zoned for manufacturing uses would 
be five times as valuable for that pur- 
pose as for residential purposes was 
not decisive of the validity of ordi- 
nance rezoning lots to residential use. 
111.—Miller Bros. Lumber Co. v. City 
of Chicago, 111 N.B.2d 149, 414 IU. 
162. 

Cal.—Smith v. Collison, 6 P.2d 
277, 119 C.A. 180. 

Damage to realty by reason of be- 
Ing in a residential zone adjoining 
business property would not render 
zoning ordlnance restricting the prop¬ 
erty to residential use invalid. 

Cal.—^Reynolds v. Barrett, 83 P.2d 29, 
12 C.2d 244. 

55. Cal.—^Reynolds v. Barrett, supra. 
Price v. Schwafel, 206 P.2d 683, 

92 C.A.2d 77. 

56. 111.—^Exchange Nat. Bank of 
Chicago V. Cook County, 129 N.B. 
2d 1, 6 I11.2d 419—Hannifin Corp. 
V. City of Berwyn, 116 N.E.2d 315, 
1111.2d 28. 

N.J.—Cooper Lumber Co. v. Dam- 
mers, 125 A. 326, 2 N.J.Misc. 289. 
Utah.—^Dowse v. Salt Leke City 
Corp., 266 P.2d 728, 128 Utah 107. 


57- Pia.—^Llppow V. City of Mlami 
Beach, 68 So.2d 827—City of Miami 
Beach v. Pirst Trust Co., 45 So.2d 
681. 

111.—^Krom V. City of Blmhurst, 133 
N.B.2d 1, 8 I11.2d 104—Hannifin 
Corp. V. City of Berwyn, 116 N.B. 
2d 316, 1 I11.2d 28—2700 Irving 
Park Bldg. Corp. v. City of Chica¬ 
go, 69 N.E.2d 827, 395 IU. 138. 

Ohio.—State ex rei. Euverard v. Mil¬ 
ler. 129 N.E.2d 209, 98 Ohio App. 
283. 

Pa.—^Pasqulno v. Heating, Com.Pl., 3 
Bucks 302, 68 York Leg.Rec. 37— 
Martin v. Haverford Tp., Com.PL, 
36 Del.Co. 155. 

Normal expansioa. of business dis¬ 
trict may xnake invalid a residential 
classification of property adjacent to 
the business district. 

Ark.—City of Llttle Rock v. Joyner, 
206 S.W.2d 446, 212 Ark. 608— 
City of Little Rock v. Bentley, 165 
S.W.2d 890, 204 Ark. 727—City of 
Little Rock v. Pfeifer, 277 S.W. 
888, 169 Ark. 1027. 

Froximlty to raUroad property 
Zoning regulaution restricting use 
of plaintiflTs land, which was situated 
short distance from railroad proper¬ 
ty, includlng passenger statlon, park- 
Ing lot, and freight yard, to use for 
one and two-family dwellings, was 
invalid. 

N.Y.—Kraushaar & Son, Inc. v. City 
of New York, 145 N.Y.S.2d 511, 286 
App.Div. 1094, afflrmed 136 N.E.2d 
586, 1 N,Y.2d 774, 168 N.Y.S.2d 47. 

TTse in adjoining mnnioipality 

(1) In determination of validity of 
zoning ordinance restricting property 
to residential use, fact that much of 
contiguous use was in adjoining mu- 
nicipal Corporation was of no conse- 
quence. 

111.—LaSalle Nat. Bank v. City of 
Chicago, 122 N.B.2d 619, 4 IU.2d 
253—Hannifin Corp. v. City of Ber¬ 
wyn, 116 N.B.2d 315, 1 I11.2d 28. 

(2) Thls is so because question to 
be determined was one of existlng 
conditions, and not of geographlcal 
and territorlal limHs, or of powers 
of neighboring municipalities. 

111.—Hannifin Corp. v. City of Ber¬ 
wyn, supra. 


58. Pia.—City of Miami Beach v. 
Pirst Trust Co., 45 So.2d 681. 

IlL—^Hannifin Corp. v. City of Ber¬ 
wyn, 116 N.E.2d 316, 1 IlL2d 28. 

59. IlL—^Hannifin Corp. v. City of 
Berwyn, supra. 

Tenn.—^Davidson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327. 

60w IlL—^Ezchange Nat. Bank of Chi¬ 
cago V. Cook County, 129 N.E.2d 1, 
6 IlL2d 419. 

Ky.—^Hamilton Co. v. Louisville & 
Jefferson County Planning and Zon¬ 
ing Commission, 287 S.W.2d 434. 
Mich.—Scholnick v. City of Bloom- 
field Hilis, 86 N.W.2d 324, 350 Mich. 
187—^Long V. City of Highland 
Park, 45 N.W.2d 10, 329 Mich. 146 
—^Ritenour v. Dearbom Tp., 40 N. 
W.2d 137, 326 Mich. 242—Oschin 
v. Redford Tp., 24 N.W.2d 152, 315 
Mich. 369. 

N.Y.—^Rockdale Const. Corp. v. In¬ 
corporated Village of Cedarhurst, 
Nassau County, N. Y., 94 N.Y.S. 
2d 601, afflrmed 91 N.Y.S.2d 926, 
276 App.Div. 1043, reargument and 
appeal denied 93 N.Y.S.2d 151, 276 
App.Dlv. 763, motion denied 90 N. 
B.2d 495, 800 N.Y. 642, afflrmed 93 
j N.B.2d 76, 301 N.Y. 619. 

Harrison v. Reidpath, 93 N.Y.S. 
2d 669—^Maxwell v. Incorporated 
Village of Rockville Centre, 84 N. 
Y.S.2d 544. 

Pa—^Baronoff v. Zoning Bd. of Ad- 
justment, 122 A.2d 66, 385 Pa 110. 

Jones V. Borough of Aldan, 74 
PaDist. & Co. 623, 87 Del.Co. 441. 

Martin v. Haverford Tp., Com. 
PL, 36 Del.Co. 166. 

Tex.—City of Dallas v. Rosenthal; 
Civ.App., 239 S.W.2d 636, error re- 
fused no reversible error. 

Property of little value for resldeiu 
tial use 

Zoning ordinances restricting a cer- 
tain area to residential use are void 
as to property located in such area 
but 80 situated, in its relatioa to a 
commercial zonoi, as to render it pe- 
culiarly unattractive and of Uttle val¬ 
ue for residential purposes if at all 
salable therefor. 

111.—^Krom V. City of Blmhurst, 183 
N.B.2d 1. 8 ia2d 104. 
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district®! Where the suitability of particiilar prop- 
crty for residential use is fairly debatable, a zoning 
regulation restricting the use of such property to 
residential use will be upheld.®^ 

Boundary dividing Street. The zoning of one 
side of a Street for business and the other side for 
residential uses may in certain circumstances be 
improper®3 as discriminatory and it has been 
held that the lines of zoning districts should be fixed 
in such a way as to avoid making one side of a main 
artery of travel purely residential where the opposite 
side of the Street is already so uniformly used for 
business purposes as to have established its char¬ 
acter in that regard.®^ A zoning regulation is not 
invalid, however, merely because it zones one side 
of a Street for residential use and the other side for 


business use;*® and such division will be upheld 
where the matter is fairly debatable.®^ 

§ 58. -Business, Commercial, and Indus- 

trial Districts 

A mun!cipal!ty has broad discretion in fixfng the loca- 
tion and boundarles of business, commercial, and indus- 
trial districts, and Its.action in this regard wili generaily 
be upheid If bearing a substantial relatlon to the heaith, 
safety, morais, and general weifare of the community, not 
discriminatory, and meeting statutory requirements. 

A municipality has broad discretion in fixing the 
location and boundaries of business, commercial, and 
industrial districts,*® and its action in this regard 
will generaily be upheld if bearing a substantial re- 
lation to the heaith, safety, morais and general wei¬ 
fare of the community,*® not discriminatory,^* and 


61. Cal.—City of Los Angreles v. 
Gage, 274 P.2d 84. 127 CJL2d 442. 

62. N.Y.—^Berger v. City of New 
York. 127 N.T.S.2d 430, 283 App. 
Dlv. 714. afflrmed 125 N.E.2d 876, 
303 N.Y. 830, motion denied 128 N. 
E.2d 796, 309 N.Y. 740. 

63. 111.—^Forbes v. Hubbard, 180 N. 
E. 767. 348 111. 166. 

N.J.—^Appley V. Townshlp Commit- 
tee of Bemards Tp., Somerset 
County, 24 A.2d 805, 128 N.J.Law 
196, affirmed Appley v. Townshlp 
Committee of Townshlp of Ber- 
nards, 28 A.2d 177, 129 N.J.Law 
73. 

Pa.—^Appeal of ShafCer, Com.Pl., 40 
Del.Co. 179—^Freeman v. Lansdowne 
Borough, Quar.Sess., 34 Del.Co. 449. 

64. Pa.—Taylor v. Haverford Tp., 
149 A. 639, 299 Pa. 402. 

65. 111.—^Northern Trust Co. v. City 
of Chicagro, 123 N,B.2d 330, 4 Ilh 
2d 432. 

Pa.—^Taylor v. Haverford Tp., 149 
A. 639, 299 Pa. 402. 

Freeman v. Lansdowne Borougrh. 
Quar.Sess., 34 Del.Co. 449. 

Zoning* oonlLscatory 
Zoning of comer lot in seventy- 
acre residential tract abutting on 
chief artery of travel as purely resi¬ 
dential, whlle opposite side was glv- 
. en over to business purposes, is con- 
flscatory. 

P8L—Taylor v. Haverford, Tp., 149 A. 
639, 299 Pa. 402. 

66. Cal,—^Donovan v. City of Santa 
Monica, 199 P.2d 61, 88 C.A.2d 386. 

D.C.—^Lewls V. District of Columbia, 
190 F.2d 26, 89 U.S.App.D.C. 72. 

IlL—^Mundelein Estates v. Village 
of Mundelein, 99 N.E.2d 144, 409 
111. 291. 

- Pa.—^Murphy v. Abington Tp., Com. 
PL, 67 Montg.Co. 269. 

67. IU.—^Mundelein Estates v. Vil¬ 
lage of Mundelein, 99 N.E.2d 144, 
409 111. 291. 

68. CaL—^Lockard v. City of Los 


I Angeles, 202 P.2d 38, 33 C.2d 453, 7 
A.L.B.2d 990, certiorari denied 69 
' S.Ct. 1616, 337 U.S. 939, 93 L.Bd. 
1744. 

Mich.—Certaln-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 705, 361 
Mich. 434. 

Ohio.—State ex rei. Castle National 
V. Village of Wlcklitee, App., 80 N. 
E.2d 200, appeal dismissed 74 N.E. 
2d 270, 148 Ohio St. 410. 

Pa.—Appeal of Lieb, 116 A.2d 860, 179 
Pa.Super. 318. 

Proper exaroise of disoretioii 
Permitting business uses at nine 
intersections along state highway and 
prohibiting business uses at intersec- 
tion on whlch defendant owned prop¬ 
erty was proper ezercise of discre¬ 
tion, where view from one direction 
of people approaching intersectlon 
on whlch defendant owned property 
was obstructed by hili whlle the view 
of the nine intersections was open 
from either direction. 

Wls.—Jeflferson County v. Timmel, 
61 N.W.2d 618, 261 Wis. 39. 

68. 111.—^Du Page County v. Hender- 
son, 83 N.E.2d 720, 402 111. 179. 
Mass.—122 Main St Corp. v. City of 
Brockton, 84 N.E.2d 13, 323 Mass. 
646, 8 A.L.P.2d 956. 

Mich.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 706, 361 
Mich. 484. 

Ohio.—City of Akron v. Chapman, 
116 N.E,2d 697, 160 Ohio St 382. 
Or.—^Holt v. City of Salem, 234 P.2d 
664, 192 Or. 200. 

Wis.—Jeiferson County v. Timmel, 
61 N.W.2d 518, 261 Wis. 39. 

No monopoly is fostered or craated 
by reaulring Stores and factories to 
be located in districts allotted to 
them. 

IU.—Aurora v, Burns, 149 N.E. 784, 
319 111. 84. 

Ordlnanoa held invalid 

Zoning ordlnance did not promote 
Public heaith, safety, or weifare of 
community by requiring lands in 
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midst of heavy industrial area, lack- 
ing pavement and Utilities, in part 
used as public dump and elsewhere 
traversed by creek Into which raw 
sewage was emptied, to be used for 
residential or*' commercial purposes 
and was invalid. 

Ohio.—^Loesch Allotment Co. v. Vil¬ 
lage of Newburgh Helghts, Com. 
Pl., 100 N.E.2d 643. 

70. N.J.—^H. Behlen & Bros., Inc. v. 
Mayor & Councll of Town of Kear- 
ny, 105 A.2d 894, 31 N.J.Super. 30. 
Ordinaace nnlawfnlly dlsozixnina-felng 

(1) An amendatory zoning ordi- 
nance, creatlng modified commercial 
zone comprising only a certain man- 
ufacturing company’s foundry prop¬ 
erty in residence zone created by 
original zoning ordlnance, adopted 
after commencement of foundrsr^s op- 
eration, was invalid as limited to 
purpose of enabling such company 
to continue indeflnitely operation of 
foundry, as enlarged since adoption 
of lirst ordlnance, as legally conform- 
ing use, thereby granting speclal ex- 
ception or variance from restrictive 
residential regulation, and as not part 
of comprehensive plan, circumvent- 
ing functions of borough board of 
adjustment, and unlawfully discrim- 
inating in favor of such company 
and agalnst owners of property in 
neighborhood of foundry. 

N.J.—Speakman v. Mayor & Councll 
of Borough of North Plaindeld, 84 
A.2d 716, 8 N.J. 260. 

(2) Where, in prior action, City had 
been enjoined from prohibiting or in- 
terfering with use of certain realty 
for uses under “Use District RE," 
which allowed constructlon of ho- 
tels with one hundred or more guest 
rooms and certain business establlsh- 
ments if in interior of the hotel and 
not visible from the outside, zoning 
ordlnance amendment, which purport- 
ed to restrict the types of business 
establishments that could be contain- 
ed in such a hotel on such land was 
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meeting statutory requirements, such as a require- 
ment that it be in accordance with a comprehensive 
plan.*^! 

In the exercise of the zoning power, particular 
businesses and industries may validly be classified 
for segregation in different districts,72 provided that 
the classification is reasonable and not discrimina- 
tory and bears a reasonable relation to the public 
health, safety, morals, and general welfare.^^ Gen- 
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erally speaking, the prohibition of a particular busi- 
ness, cstablishment, or activity in a particular dis- 
trict is valid where the particular business, estab- 
lishment, or activity is unrelated to, and inconsistent 
with, the activities permitted in the particular dis- 
trict and which activities are the basis of establish- 
ing the district.*^^ In accordance with this principle, 
the exclusion of certain businesses, establishments, 
or activities from business districts,75 or the exclu- 


discriminatory» and void, in absence 
of showing of changre In conditions 
warrantingr such rezoning. 

Fla.—Charnofree Corp. v. City of Mi- 
ami Beach, 76 So.2d 665. 

71. Conn.—Couch v. Zoning Commis- 
sion of Town of Washington, 106 
A.2d 173, 141 Conn. 349. 

Basoning of smaU area, somewhat 

isolated from other induatrial zones, 
to permit industrial use is not nec- 
essarily prohibited as spot zoning, 
but if zone change proposed is one 
that will permit the use of the prop- 
erty affected in an appropriate man- 
ner, having regard to its t 3 ^e, loca- 
tion, and nature of use being made, 
or which could be made, of the sur- 
rounding terrltory, and change is one 
which presents reasonable and logical 
development of comprehensive plan, 
rezoning is proper. 

Conn.—^Kutcher v. Town Planning 
Commission of Town of Manchest- 
er, 88 A.2d 538, 138 Conn. 706. 

72. Cal.—Lockard v. City of Los 
Angeles, 202 P.2d 38, 33 C.2d 453, 
7 A.L.R.2d 990, certiorari denied 69 
S.Ct. 1616, 337 U.S. 939, 98 L.Ed. 
1744. 

People V. Johnson, 277 P.2d 45, 
129 C.A.2d 1. 

111.—^Miller Bros. Lumber Co. v. City 
of Chlcago, 111 N.B.2d 149, 414 111. 
162. 

Minn.—State v. Miller, 288 N.W. 713, 
206 Minn. 345. 

Mo.—City of Washington v. Mueller, 
App., 218 S.W.2d 801. 

N.J.—^Newark Milk & Creaucn Co. of 
Newark v. Parsippany-Troy Hilis 
Tp.. 136 A.2d 682, 47 N.J.Super. 306 
—Behlen & Bros., Inc. v. Mayor 
and Council of Town of Keamy, 105 
A.2d 894, 31 N.J.Super. 30. 

N.Y.—Brous v. Town of Hempstead, 
69 N.Y.S.2d 268, 272 App.Div. 31, 
amended on other grounds 70 N.Y. 
S.2d 676, 272 App.Div. 777. 

Romig V. Weld, 87 N.Y.S.2d 680, 
194 Misc. 783, affirmed in part and 
reversed in part on other grounds 
96 N.Y.S.2d 571, 276 App.Div. 614. 
Pa.—^Appeal of Plannery, 3 Pa.Dist. 
& Co.2d 97, 56 Lack.Jur. 85. 

Commonwealth eae rei. v. Debal- 
do, Co., 99 Pittsb.Leg.J. 166. 

Tenn.—Rawlins v. Braswell, 231 S.W. 

2d 1021, 191 Tenn. 286. 

Tex.—Louder v. Teacas Liquor Con- 
trol Bd.. Civ.App., 214 S.W.2d 336, 
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refused no reverslble erro3>-City 
of Corpus Christi v. Jones, Civ. 
App., 144 S.W.2d 388, error dismiss- 
ed, Judgment correct—Scruggs v. 
Wheeler, Civ.App., 4 S.W.2d 616, 
error refused. 

Public garages and gasoline fLlling 
stations see infra § 69. 

EzisteiLoe of nnisance is not neces- 
sarily the basis on which zoning or- 
dinance may operate against a partic¬ 
ular industry. 

Cal.—^Beverly Oil Co. v. City of Los 
Angeles, 254 P.2d 866, 40 C.2d 662. 

73. 111.—^Mack v. Cook County, 142 
N.E.2d 785, 11111.2d 310. 

N.J.—Borough of West Caldwell v. 

Zeli, 91 A.2d 763, 22 N.J.Super. 188. 
Ohio.—^Loesch Allotment Co. v. Vll- 
lage of Newburgh Heights, Com. 
Pl., 100 N.B.2d 643. 

Pa.—^Morgan v. Chester Zoning Bd., 
Com.Pl., 36 DeLCo. 236—Rex v. 
Borough of Lansdale, Quar.Sess., 
68 Montg.Co. 186, 44 Mun.L.R. 163. 
Tenn.—^Rawlins v. Braswell, 231 S. 

W.2d 1021, 191 Tenn. 285. 

Basis of olassificatioa 
Classification must be based on 
natural distinguishlng characterls- 
ties, must bear a reasonable rela¬ 
tion to the subject of legislation, 
must be founded on distinctions rea¬ 
sonable in principle and have a just 
relation to the subject sought to be 
accomplished, and must be based on 
substantlal difference between the 
situation of such class or classes of 
other indivlduals or classes to which 
it does not apply. 

Tenn.—^Rawlins v. Braswell, supra. 
Frohibiting pick^-np and delivezy 
servloe by laturdexettes 
Zoning ordinance deflning launder- 
ettes and prohibiting pickup or de- 
livery Service in connection there- 
with, the prohibition not applying 
to other stores in the district, is in- 
valld as discriminatory. 

N.J.—^Marie’s Launderette v. City of 
Newark, 113 A.2d 190, 35 N.J.Su¬ 
per. 94. 

BzolnsioiL of axLotioxL sales vold 
Where conduct of auction sales 
was no more obnoxious than many 
other businesses conducted in a BA 
business district, and unrestricted 
districts were either unsuitable oi 
pre-empted, and enforcement of zon 
ing ordinance would, in efCect, sup- 
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press and prohlbit the conduct of 
auction sales in the city, provisions 
of zoning ordinance prohibiting such 
sales except in a certain portion of 
BB business district and in BC busi¬ 
ness district were void. 

Fla.—City of Miami Beach v. Perell, 
52 So.2d 906. 

dasslflcatioiL heid proper as to: 

(1) Dry cleanlng plants. 

111.—Cleaners Guild of Chicago v. 
City of Chicago, 87 N.B.2d 867, 312 
111. App. 102. 

(2) Merry - go - rounds. Ferris 
wheels, or similar amusements. 
N.J.—Piaget-Del Corp. v. Kulik, 46 A. 

2d 125, 133 N.J.Law 485, petltlons 
denied 46 A.2d 379, 134 N.J.Law 
147. 

(3) Ice factory. 

Md.—Lipsitz V. Parr, 164 A. 743, 164 
Md. 222. 

(4) Public utllity piant produclng 
power and electricity as well as ice. 
Tex.—City of Corpus Christi v. Jones, 

Civ.App., 144 S.W.2d 388, error dis- 
missed, judgment correct 
Storage of antomoblles 

Zoning regulatlon, applied so as to 
prohlbit storage of automoblles, al- 
though allowing parking of automo- 
biles, was not unconstitutional, in 
view of the substantlal dllferences 
between use of land for storage, and 
use for parking. 

N.Y.—^Incorporated Village of Great 
Neck V. Green, 166 N.Y.S.2d 219, 8 
Misc.2d 366, afflrmed 170 N.Y.S.2d 
297, 6 A.D.2d 779. 

74. Ohio.—Central Outdoor Adver- 
tising Co. V. Village of Bvendale, 
Ohio, Com.Pl., 124 N.B.2d 189. 

76. Mich.—^Fass v. City of Highland 
Park, 32 N.W.2d 376, 321 Mich. 
156. 

Killing and dressing of poultry 
Mich.—^Fass v. City of BQghland 
Park, supra. 

Truofc termlnal 

N.J.—Borough of West Caldwell v. 

Zeli, 91 A,2d 763, 22 N.J.Super. 188. 
trndextaking establishment 
Ga.—^Awtry & Lowndes Co. v. City 
of Atlanta, 53 S.B.2d 858, 206 Ga. 
296. 

0sed oar lots 

.■^.J.—^Van Corp. v. Mayor and Coun¬ 
cil of Borough of Ridgedeld, 124 A. 
2d 48, 41 N.J.Super. 74. 



§ 58 ZONING 


101 C.J.S. 


sion of certain businesses, establishments, or activi- 
ties from commercia!,^6 industria!,^7 manufactur- 
•ing,78 and £arming79 districts has been sustaihed. 
Certain business establishments may be restricted to 
a location outside a specified distance from other 
specified premises.^® On the other hand, a zoning 
regulation prohibiting a particular activity may, as 


applied to particular property, be confiscatory and 
invalid.^^ 

The classification of certain property for business, 
commercia!, or industria! use rather than residentia! 
use is proper where reasonable and properly related 
to the public welfare.^^ While an existing business 


Placa of axauscanant; batblioiisea 
Zoning* ordinance forbidding con> 
fitruction of a “place of amusement" 
in a business district unless especial- 
ly permltted was not invalid as ap- 
ptied to beach property of petitioner 
who was refused a permit for a large 
increase in the number of bathhouses 
on his ocean-front property notwlth- 
standlng there were a large number 
of bathhouses on adjacent property. 
N.T.—Little V. Toung, 82 N.T.S.fd 
909, affirmed 85 N.T.S.2d 41. 274 
App.Div. 1006, reargiiment and ap- 
peal denied 86 N.Y.S.2d 288, 274 
App.Dlv. 1065, motion denied 85 N. 
E.2d 61, 208 N.Y. 918, affirmed 87 
N.B.2d 74, 209 N.Y. 699. 

76. Pa.—Commonwealth ex rei. v. 

Debaldo, Co., 99 Pittsb.Leg.J. 166. 
Tex.—City of Corpus Christi v. Jones, 
CivApp., 144 S.W.2d 388, error dls- 
missed, Judgment correct 

'77. Conn.—State v. Hillman, 147 A. 

294.110 Conn. 92. 

Bag-deaalng Indiutzy 
Minn.—State v. Miller, 288 N.W. 713, 
206 Minn. 845. 

•Storage of scrap Iron and Jtmk 
Mo.—City of St. Louis v. Friedman, 
216 S.W.2d 476, 858 Mo. 681. 
Slanghter of ponltry 
N.J.—Greenstein v. Bigelow, 186 A. 

661, 5 N.J.Misc. 124. 

Sale of nsed iTunher and buUding ma. 
taxlals 

2T.J.—Baris Lumber Co. v. Town of 
Secaucus in Hudson County, 90 A. 
2d ISO, 20 N.J.Super. 686. 

78. Cal.—^People v. Johnson, 277 P. 

2d 46, 129 C.A.2d 1. 

^aeping of hogs 

Zoning ordinance, declaring the 
keeping and maintenance of more 
than five hogs on land in limited 
-manufacturing district or zone a pub¬ 
lic nuisance, is not invalid, If con- 
.strued to support injunctlon against 
auch use of land, as in conflict wlth 
atatute providing that no commercial 
>or manufacturing use expressly per- 
mitted shall be deemed a nuisance 
without evidence of employment of 
unnecessary and injurious methods 
of operation. 

'Cal.—^People v. Johnson, supra. 

B'oise oonstltuting nuisance 

Where noise created by plalntiffs’ 
manufacturing business constituted 
A nuisance, zoning ordinance pro- 
hiblting certain noisy manufacturing 
jprocesses was not unconstitutional 


in Its application to plaintifls and 
their property. 

111.—^Dube V. City of Chlcago, 131 N. 
E.2d 9, 7 I11.2d 313, certiorari de- 
nted 76 S.Ct. 668. 360 U.S. 1018, 100 
L.Ed. 878. 

79. m.—^Du Page County v. Hender- 
son, 83 N.B.2d 720, 402 IlL 179. 

Iflkmnfactiixing business 
111.—^Du Page County v. Henderson, 
supra. 

80. N.J.—^Vine v. Board of Adjust- 
ment of Village of Hidgewood, 66 

A. 2d 122, 136 N.J.Law 416. 

Public garages and gasoline lllling 

stations generally see infra S 69. 
Regulations as to sale of intoxicat- 
kig liauors see infra § 67. 
ractozy emltting loud noise 
Zoning ordinance providing that no 
factory should be operated wlthin 
two hundred feet of a resldence In 
such a way that loud and unusual 
noises are emitted, was not imconsti- 
tutional in its application to plain- 
tiifs’ property, since a municipality 
is not reaulred. In a case where dan- 
ger is to be apprehended, to walt un- 
tll a nuisance antually exists befere 
taking action to safeguard public 
health. 

111.—Dube V. City of Chicago, 181 N. 
E.2d 9, 7 111.2d 313, certiorari de¬ 
nied 76 S.Ct. 668, 360 U.S. 1018, 100 
UEd. 873. 

81. Wash.—^Manos v. City of Seat- 
tle, 24 P,3d 91. 173 Wash. 662. 

sacating zlnk 

Zoning ordinance prohibiting slcat- 
ing rink within public park, school 
ground, or playground and within 
specifled distance therefrom, whlch 
had eflect to prohibit established 
skating rink not nuisance in fact, 
was void as not based on valid exer- 
clse of pollce power. 

Wash.—^Manos v. City of Seattle, su¬ 
pra. 

82. Ala.—Whlte v. LuQuire Funeral 
Home, 129 So. 84, 221 Ala. 440. 

IlL—Kinney v. City of Joliet, 103 N. 

B. 2d 473, 411 111. 289. 

Minn.—Eliges v. City of St. Paul, 62 
N.W.2d 363, 240 Minn. 622. 

N.Y.—Andrews v. Town Bd. of Town 
of Dewitt, Onondaga County, 98 N. 
Y.S.2d 494. 

Or.—Holt V. City of Salem, 234 P.2d 
564, 192 Or. 200. 

Pa.—Toland v, Newtown Tp,, Quar. 

Sess., 36 DeLCo. 21. 

Prohibiting zesidenGes 
Zoning ordinance whlch provides 
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for an Industrlal district and pro¬ 
hibita the erection of residences 
therein is valid. 

Pa.—Logan v. Bickel, 11 Pa.Dlst & 
Co.2d 406, 43 DeLCo. 272. 

Business «^Island» 

(1) City may determine whether a 
business “Island" permitted by a zon¬ 
ing ordinance in a residential dis¬ 
trict should be enlarged, and the 
mere fact that the owner may enjoy 
greater benedts or that his property 
will be enhanced in value If the slze 
of the “Island** is inereased cannot 
entitle him to compel allowance of 
such increase In size. 

CaL—Wilkins v. City of San Bemar- 
dino, 176 P.2d 542, 29 C.2d 832. 

Safeway Stores v. City Council 
of City of San Mateo, 194 P.2d 720, 
86 C.A.2d 277. 

(2) Ordinance whlch creates Island 
of commercial use in area of resi- 
dences is of Itself not illegal where 
such different uses promote welfare 
of general community and are part 
of comprehensive plan or scheme. 
N.Y.—^Deligtisch v. Town of Green- 

burgh, 186 N.Y.S.2d 220. 

(3) Where single comer lot which 
by zoning ordinance was transferred 
from residential classification to a 
restricted business district was situ- 
ated in one of ten blocks in an area 
divided by a heavily traveled Street, 
and having therein numerous busi¬ 
ness uses, the ordinanee was not in¬ 
valid as creating a “commercial is- 
land,” and thereby amounting to spot 
zoning. 

Of.—S hafiner v. City of Salem, 268 
P.2d 699, 201 Or. 45. 

Bestriotioa to heavy iiidastxial uses 
Where preventing constructlon of 
residences in industria! area appeared 
to have a relation to public health 
and safety, and there was no show- 
ing that land in question was not 
usable for industria! purposes with¬ 
in a reasonable time, county zoning 
ordinance restricting use of land to 
heavy industrlal purposes, to exclu- 
sion of residential use, was not un¬ 
constitutional in its application to 
property in question. 

Cal.—^Roney v. Board of Sup'rs of 
Contra Costa County, 292 P.2d 629, 
138 C.A.2d 740. 

Ordinance benefitlng member of oomu 
cU 

Alleged fact that member of City 
council procured passage of zoning 
ordinance changing certain area from 
a residential district to business dis- 
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building within a residential district may be placed 
m a business zone,^3 a single lot within a residential 
district may not ordinarily be placed in a business 
zone.®^ 

Limited or insufficient area for development. Tbe 
mere fact that an ordinance zones only a small por- 
tion of the municipality for business does not make 
it invalid.8®> A municipality cannot, however, under 
the guise of regulating and segregating business es- 
tablish business or commercial districts of a limited 
area where there is little unoccupied land for future 
development, and thereby grant a monopoly to exist- 
ing business establishments in such districts ;86 but 
the fact that one of two business districts created 
by a zoning ordinance contains no vacant lots avail- 
able for business buildings does not invalidate the 
ordinance where the other business district is only 
partly built up and where the ordinance creates 


numerous small zones apparently unoccupied.*^ It 
is immaterial to the validity of the regulation wheth- 
er property can be acquired within a business zone 
at an equitable price.** 

§ 59. — Gasoline Filling Stations, Public 
Garages, and Parking Lots 

Zoning regulatlons may validly restrfct to certain lo- 
calities the erectlon of gasoline filling stations, pubiic 
garages, and parking lots, where such exercise of power 
ia withki the scope of the authority delegated by statute 
and bears a substantiai relatlon to pubiic heaith, safety, 
morais, convenience, or weifare. 

As a general rule, zoning regulations may validly 
restrict to certain localities the construction or 
maintenance of gasoline filling and automobile Serv¬ 
ice stations,** pubiic garages,** and parking lots,*l 
where such exercise of power is within the scope of 
the authority delegated by statute*^ and bears a real 


tiict, 80 that such member could 
erect and maintaln a filling statlon 
in that area, did not render the ordi¬ 
nance void under statute prohlbiting 
a council member from contractlng 
with the municipality for personal 
galn. 

Va.—Blankenship v. City of Rich- 
mond, 49 S.B.2d 321, 188 Va. 97. 

83. Conn.—^Bishop v. Board of Zon¬ 
ing Appeals of City of New Ha- 
ven, 63 A.2d 659, 133 Conn. 614. 

84. Ky.—^Parker v, Rash, 236 S.W. 
2d 687, 314 Ky. 609. 

85. N.T.—^Village of Old Westbury 
V. Foster, 83 N.T.S.2d 148, 193 Misc. 
47. 

86. Cal.—^Wlckham v. Becker, 274 
P. 397, 96 C.A. 443. 

One vacant lot 

Ordinance creating a small busi¬ 
ness district with only one vacant 
lot may be void as granting a monop¬ 
oly to existing business enterprises 
therein. 

Cal.—Wickham v. Becker, supra. 

87. Cal.—^Reynolds v. Barrett, 83 P. 
2d 29, 12 C.2d 244. 

Harris v. City of Piedmont, 42 
P.2d 356, 5 C.A.2d 146. 

88. Cal.—Safeway Stores v. City 
Council of City of San Mateo, 194 
P.2d 720, 86 CJL2d 277. 

89. U.S.—Texas Co. v. City of Tam- 
pa, C.C.A.Fla., 100 P.2d 347. 

Ala.—Leary v. Adams, 147 So. 391, 
226 Ala. 472. 

Ark.—City of Little Rock v. Pfeifer, 
277 S.W. 883, 169 Ark. 1027. 

Ga.—^Howden v. City of Savannah, 
159 S.K 401, 172 Ga. 833. 

111,—Gore V. City of Carlinville, 137 
N.E.2d 368, 9 I11.2d 296. 

Ky.—Schloemer v. City of Louisville, 
182 S.W.2d 782, 298 Ky. 286—Cayce 
V. City of HopkinsvUle, 289 S.W. 


223, 217 Ky. 136—Slaughter v. 
Post, 282 S.W. 1091, 214 Ky. 176. 

Mich.—Highland Oil Corp. v. City of 
Lathrup Village, 85 N.W.2d 185, 349 
Mich. 650. 

N.H.—Klmball v. Blanchard, 7 A.2d 
394, 90 N.H. 298. 

N.J.—Schmidt v. Board of Adjust- 
ment of City of Newark, 88 A.2d 
607, 9 N.J. 405. 

Beck V. Board of Adjustment of 
City of East Orange, Essex County, 
83 A.2d 720, 15 N.J.Super. 664— 
Barry, Inc. v, Board of Adjustment 
of City of Newark, 76 A.2d 762, 
9 N.J.Super. 629. 

Salisbury v. Borough of Ridge- 
field, 60 A.2d 877, 137 N.J.Law 615 
—Vine V. Board of Adjustment of 
Village of Ridgewood, 56 A.2d 122, 
136 N.J.Law 416—Phillips v. Town 
of Belleville, 52 A.2d 441, 135 N.J. 
Law 271—^Albright v. Johnson, 60 
A.2d 399, 136 N.J.Law 70—Schnell 
V. Township Committee of Ocean 
Tp., 198 A. 769, 120 N.J.Law 194. 

New Jersey Land Co. v. City of 
East Orange, 134 A. 839, 4 N.J. 
Misc. 856. 

N.T.—Osbome v. Village of East 
Hampton, 66 N.T.S.2d 646, 271 App. 
Div. 837. 

N.C.—City of Payetteville v. Spur 
Distributing Co., 5 S.E.2d 838, 216 
N.C. 696—Elizabeth City v. Ayd- 
lett, 161 S.E. 78, 201 N.C. 602. 

Okl.—Baxley v. City of Fre^erick, 
271 P. 257, 133 Okl. 84—City of 
Muskogee v. Morton, 261 P. 183, 
128 Okl. 17. 

Or.—^Berger v. City of Salem, 284 P. 
273, 131 Or. 674. 

Pa.—Appeal of Perrin, 156 A, 306, 
306 Pa. 42, 79 A.L.R. 912, followed 
in Appeal of Goodman, 156 A. 809, 
805 Pa. 55. 

Tex.—^McBachern v. Town of High¬ 
land Park, 73 S.W.2d 487, 124 Tex. 
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36—^Lombardo v. City of Dallas, 78 

S. W.2d 476, 124 Tex. 1. 

42 C.J. p 1807 notes 26. 27. 

Frohibitlon. for future 

Zoning ordinance having effect of 
prohibiting erectlon of gasoline flU- 
ing station was valid under police 
power, although permitting continu- 
ance of existing uses that were for- 
bidden for future. 

N.H.—Stone v. Cray, 200 A. 617, 89 
N.H. 488. 

90. U.S.—^Texas Co. v. City of Tam- 
pa, C.C.A.Fla., 100 F.2d 347. 

Ark.—City of Little Rock v. Pfeifer, 
277 S.W. 883, 169 Ark. 1027. 

111.—Gore V. City of Carlinville, 137 
N.E.2d 368, 9 I11.2d 296. 

88 C.J. p 78 notes 10, 11, p 74 note 
23. 

91. N.T.—^Boardwalk & Seashore 

Corporation v. Murdock, 86 N.E.2d 
678, 286 N.T. 494. 

Bazinsky v. Kesbec, Inc., 19 N. 

T. S.2d 716, 259 App.Div. 467, af- 
firmed 86 N.E,2d 694, 286 N.T. 655, 
remittitur amended 37 N.E.2d 456, 
286 N.T. 723. 

Pa.—Lyons v. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 38 Del.Co. 275. 

92. N.T.—^Holfer v. Schwab, 213 N. 
T.S. 659, 126 Misc. 289. 

N.C.—Shuford v. Town of Waynes- 
ville, 198 S.E. 685, 214 N.C. 135. 
Power held uot grauted 
Mlss.—^Dart v. City of Gulfport, 113 
So. 441, 147 Miss. 534. 

42 C.J. P 1307 note 29. 

Ordinance not provldlng for statu- 
tory method of appeal 
I Ordinance prohlbiting absolutely 
gasoline Service stations In residen¬ 
tial districts and in business districts 
without permission from munlcipal 
I council and requiring flre and police 
{departments to certify that such use 
I will not create a fire hazard before 
I Issuance of a permlt is invalid under 



§ 59 ZONING 


101 C.J.S. 


and substantial relation to public bealth, safety, mor- 
als, convenience, or welfare.^^ Such regulations, 
however, must be unifonn^^ and not discrimina- 
tory,55 and may not interfere with or impair vested 
rights.^® A regtdation applied so as to prohibit 
storage of automobiles, although allowing parking 
of automobiles, is not unconstitutional, in view of 


tbe substantial difference between the use of land for 
storage and its use for parking.^7 

It has been held that it is not within the scope of 
the zoning power to prohibit the use of land for a 
garage or gasoline filling station anywhere within 
the territorial limits of the municipality;^^ but such 


zoninsr statute as not providing for 
statutory method of appeal to a board 
of adjustment 

N.J.—^Plnn V. Munlcipal Council of 
City of Clifton, 68 A.2d 790, 136 
N.J.Liaw 34. 

93- Mich.—^Herlng* ▼, City of Royal 
Oak, 40 N.W.2d 133, 326 Mich. 232. 
N.J.—Roselle v. Wright, 122 A.2d 
606, 21 N.J. 400—Schmidt v. Board 
of Adjustment of City of Newark, 
88 A.2d 607, 9 N.J. 405. 
Consideratlons of safety and ffeiu 
eral convenience enter largrely in- 
to regulatlon by munlcipality of gas¬ 
oline Service statlons. 

N.J.—^Peterson v. Mayor and Council 
of Borough of Palisades Park, 21 
A.2d 777, 127 N.J.Law 190. 

Be<Liilzing diseonttnTLanoe of station 
Wliere gasoline Service station was 
near state capltol, state supreme 
court bullding and several other state 
office buildlngs, and a public school. 
ordinance reauiring discontlnuance 
of station was justifled as exercise 
of pollce power, and was not Invalld 
as bearing no relation to safety and 
general welfare of community af- 
fected. 

U.S.—Standard Oil Co. v. City of Tal- 
lahassee, C.A.Fla., 183 F.2d 410, 
certiorari denied 71 S.Ct. 208, 340 
U.S. 892, 95 UEd. 647. 

94. N.J.—Roselle v. Wright, 122 A. 
2d 506, 21 N.J. 400. 

Exolnding storage garages bnt not 
public garages 

Zoning ordinance excludlng all 
storage garages from business zones, 
open to private and public garages, 
was invalid as contravening constitu- 
tlonal precept and basic policy of 
zoning statute because of lack of 
uniformlty and equality. 

N.J.—^Roselle v. Wright, supra. 

Permitting garages in part of dis- 
trict 

Under zoning statute providing that 
all regulations shall be unlform for 
each class or klnd of buildlngs 
throughout each distrlct, but that 
regulatlon in one dlstrict may dif¬ 
fer from those in other dlstricts, 
ordinance which authorized use of 
buildlngs on certain streets in desig- 
nated distrlct for a public garage 
whlle at same time prohibitlng such 
use elsewhere In same distrlct. Is In¬ 
valld. 

Tenn.—^Henry v. White, 250 S.W.2d 
70, 194 Tenn. 192« 


96. Md.—Mayor and City Council of 
Baltimore v. Byrd, 62 A.2d 688, 191 
Md. 632. 

—Shuford V. Town of Waynes- 
vllle, 198 S.B. 585, 214 N.C. 136. 

Disorlmlnation not shown 

(1) Zoning ordinance excludlng 
gasoline filling statlons from certain 
distrlct was held not unlawfully dis- 
crimlnatory because it allowed main- 
tenance of prevlously erected sta¬ 
tlons. 

N.C—Elizabeth City v. Aydlett, 161 
S.E. 78, 201 N.C. 602. 

(2) An ordinance which provides 
that it shall not be lawful for anyone 
to locate, bulld, construet, or main- 
taln a public garage except subject 
to certain conditions is not vold as 
discrlmlnatory in favor of persons 
engaged in a llke business at the 
time the ordinance became effective. 
IlL—People V. Oak Park, 107 N.B. 636, 

266 111. 365. 

96. N.T.—Caponi v. Walsh, 238 N. 
Y.S. 438, 228 App.Dlv. 86—New 
York State Investment Co. v. Bra- 
dy. 212 N.Y.S. 605, 214 App.Dlv. 
592. 

Frior use and buprovement 

(1) Where oil company purchased 
property in 1938, in a residentlal dis- 
trict at a time when Service statlons 
were permltted in such distrlct, and 
constructed servlce station, and in 
1939, area in which property was lo- 
cated was rezoned so as to place it 
in a business distrlct and provlsion 
was made for discontlnuance of Serv¬ 
ice stations within dlstrict by 1949, 
and in 1948, area was agaln rezoned 
and placed in residentlal distrlct and 
the provlsion requiring dlscontinu- 
ance of Service stations in the area 
by 1949, was made applicable, en- 
forcement of ordinance dld not op¬ 
erate to deprlye oil company of vest¬ 
ed rlghts, where it appeared that 
Service station was near state capl¬ 
tol, other state buildlngs, and a pub¬ 
lic school, and zoning ordinance was, 
undeil all clrcumstances, a legitlmate 
exercise of pollce power. 

U.S.—Standard OH Co. v. City of Tal- 
lahassee, C.AEla., 183 P.2d 410, 
certiorari denied 71 S.Ct. 208, 340 
U.S. 892, 96 Ii.Bd. 647. 

(2) So, use of a lot for parking 
purposes contrary to provislons of 
zoning ordinance has been held un- 
lawful even though such use had 
been established prior to adoption of 
ordinance. 


N.y.—^Boardwalk & Seashore Cor¬ 
poration V. Murdock, 36 N.B.2d 678, 
286 N.Y. 494, reargument denied 27 
N.Y.S.2d 431, 261 App.Dlv. 972. 

(3) This is true even though pri¬ 
or use was accompanied by an In¬ 
vestment representlng expense of 
grading lot for such purposes. 

N.Y.—^Bazlnsky v. Kesbec, Inc., 19 

N.Y.S.2d 716, 269 App.Div. 467, af- 
flrmed 36 N.E.2d 694, 286 N.Y. 655, 
remittitur amended 37 N.E.2d 456, 
286 N.Y. 723. 

(4) However, a property owner 
may, in some clrci:9nstances, be 
deemed to have acquired a vested 
rlght by completing work of a sub¬ 
stantial character in construction of 
a station or garage, so that a change 
in zoning regulations may not pre- 
vent him from contlnuing such con¬ 
struction and use. 

N.Y.—Caponi v. Walsh, 238 N.Y.S. 
438, 228 App.Div. 8 &—^New York 
State Investment Co. v. Brady, 212 
N.Y.S. 606, 214 App.Div. 692. 

97. N.Y.—Incorporated Vlllage of 
Great Neck v. Green, 166 N.Y.S.2d 
219. 

98. Hl.—^People V. Ericsson, 105 N, 
B. 315, 263 111. 268, L.R.A.1915D 
607, Ann.Cas. 1915C 183. 

N.J.—^Plrst Church of Christ, Scien- 
tist, Newark v. Board of Adjust¬ 
ment of City of Newark, 26 A.2d 
246, 128 N.J.Law 376—Gulf Oil Co. 
V. Board of Com’rs of City of 
Newark, 26 A.2d 246, 128 N.J.L.aw 
376. 

Fallure specifloally to permlt in oth- 
ez distxlots 

(1) Where zoning ordinance pro- 
hibited gasoline Service statlons in 
residentlal dlstricts, court would not 
declare entlre ordinance void merely 
because it failed speclfically to men- 
tion and allow Service statlons in 
any zoning distrlct since character 
of operation in a particular case 
was to be tested by reviewing en- 
forcement of ordinance in each case. 
N.J.—^Lumund v. Board of Adjust¬ 
ment of Borough of Rutherford, 
69 A,2d 361, 6 N.J.Super. 474, af- 
firmed 73 A.2d 646, 4 N.J. 677. 

(2) Fact that ordinance does not 
speclfically permlt gasoline servlce 
stations anywhere in munlcipality 
does not render invalid prohibitlon 
against statlons in residentlal dis¬ 
tricte where ordinance permlts in 
other dlstricts “any retail store or 
stand where goods are sold or serv- 
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businesses may properly be excluded from a resi- 
dential district,^^ So, garages and filling stations 
may sometimes be validly excluded from certain re- 
stricted business districts,! or from all districts ex- 


cept those reserved for industrial uses.2 On the 
other hand, it may be proper to permit filling and 
Service stations and garages as a commercial use in 
business, districts* or to permit filling and Service 


ices rendered,*' such langruase belns 
broad enousli to embrace Service sta¬ 
tions. 

N.J.—Lumund v. Board of Adjust- 
ment of Borougrh of Butherford, 
73 A.2d 645, 4 N.J. 677. 

FrohlbitloxL of parklBir places exoept 
as special ezceptioa 
While ordinance prohibltlng: Pub¬ 
lic parking places in any district ex- 
cept as a special exceptlon by board 
of appeals was invalid as to portion 
grantingr board of appeals unliiuited 
discretion, the portion prohlbiting 
parkinsr places in any district re- 
mained and did not leave municipal- 
ity without authority to permit prop¬ 
er public parkingr places where ordi¬ 
nance had been amended to read '‘no 
public parkingr place shall be con- 
ducted in any district except as a 
special exceptlon by the Town 
Board.” 

N.Y.—Gordon v. Town of Hempstead, 
93 N.Y.S.2d 250, 196 Misc. 964. 

99. U.S.—Texas Co. v. City of Tam- 
pa, aC.A.Fla.. 100 F.2d 347. 

Ala.—Leary v. Adams, 147 So. 391, 
226 Ala. 472. 

111.—Wehrmeister v. Du Page Coun- 
ty, 141 N.E.2d 26. 10 I11.2d 604— 
Fox V. City of Springfleld, 139 N. 
B.2d 732, 10 I11.2d 198—La Salle 
Nat. Bank v. City of Chlcago, 126 
N.H.2d 643, 6 IlL2d 22—^People v. 
Ericsson, 106 N.E. 316, 263 111. 268, 
L..R.A.1916D 607, Ann.Cas.l915C 

183. 

Kan.—Heckman v. City of Independ- 
ence, 274 P. 732. 127 Kan. 668. 
Mich.—Hlghland Oil Corp. v, City of 
Lathrup Village, 86 N.W.2d 185, 
349 Midi. 650. 

N.J.—Lumund v. Board of Adjust- 
ment of Borough of Rutherford, 
73 A.2d 646, 4 N.J. 677. 

Beck V. Board of Adjustment of 
City of Bast Orange, Essex County, 
83 A.2d 720, 15 N.J.Super. 664— 
Phillips V. City of Paterson, 66 A.2d 
66, 3 N.J.Super. 281. 

Hazley v. Jersey City, 167 A. 
261, 9 N.J.Misc. 1118—Priscell v. 
City of East Orange, 136 A. 803, 6 
N.J.Misc. 434. 

Or.—Berger v. City of Salem, 284 P. 
273, 131 Or. 674. 

Pa.—^Dave Beese Olds, Inc. v. Haver- 
ford Tp., Com.Pl., 40 Dd-Co. 167— 
Murphy v. Abington Tp., Com.Pl., 
67 Montg.Co. 259—^Appeal of Mattel, 
Com.Pl., 92 Pittsb.L€g.J. 313. 

Tex.—^McEachem v. Town of High- 
land Park, 73 S.W.2d 487, 124 Tex. 
1—^Lombardo v. City of Dallas, 73 
S.W.2d 476, 124 Tex. 1. 

Scott V. Champion Bldg. Co., Civ. 
App., 28 S.W.2d 178. 


Faet that properfey would have a 
miich. greater valne if used as a gaso- 
line Service station site than if de- 
voted to residentia! purposes was in- 
sufflcient reason for upsetting mu- 
niclpal zoning ordinance placlng 
property in a residential classiflca- 
tion. 

111.—^Fox v. City of Springfleld, 139 
N.E.2d 732. 10 I11.2d 198. 

Mich.—^Anderson v. City of Holland, 
74 N.W.2d 394, 844 Mich. 706. 

Failure to enforce ordinaaoe pro- 
hibiting location or maintenance of a 
gasoline fllling station within a resi¬ 
dential district as against filling sta¬ 
tion which had been located and 
malntained on a lot within a resi¬ 
dential district for many years since 
adoption of ordinance dld not render 
ordinance inapplicable or void as to 
such lot. 

IlL—Gore v. City of Carlinvllle, 137 
N.E.2d 368, 9 I11.2d 296. 

Chaxage peimitted only if part of 
main bnilding 

Zoning ordinance permitting stor- 
age garages in apartment districts 
only if constructed as part of maln 
bullding is not invalid. 

Ky.—Selligman v. Western & South¬ 
ern Life Ins. Co., 126 S.W.2d 419, 
277 Ky. 661. 

Commeroial lot not adequate 
Where when oil company purchased 
additional lot it was zoned for apart¬ 
ment or residential use and imme¬ 
diate neighborhood was devoted to 
such uso and neighborhood since 
passage of zoning ordinance had not 
radically changed and all that com¬ 
pany had shown was that original lot 
as now improved and which was 
zoned for commercial use was not 
adequate for conduct of a filling sta¬ 
tion and that if company were per- 
mltted to erect a modern station on 
both lots, assessed value thereof 
would be increased, application of 
zoning ordinance to additional lot 
was not invalid as denying due proc- 
ess but was proper exercise of police 
power. 

U.S.—Sinclair Befining Co. v. City of 
Chlcago, C.A.I11., 178 F.2a 214. 

Bestrlctlea invalid as applied 

(1) A zoning ordinance which re- 
stricted use of plaintifTs lots to resi¬ 
dential use and prevented erection of 
Service .station was invalid where 
property was located at intersectlon 
of busy highways, two other corners 
were used for Service stations, and 
property was not suitable for resi¬ 
dential purposes. 

Mich.—Hering v. City of Boyal Oak, 
40 N.W.2d 133, 326 Mich. 232. 
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I (2) So, where probability of use of 
property for residential purposes had 
been virtually destroyed by prior ac- 
qulsitions for highway and utility 
purposes, and property was located 
at busily traveled intersectlon, both 
roads of which formed access high¬ 
ways to state turnpike, and two cor¬ 
ners of intersectlon were used for 
gasoline fllling stations as conf orming 
uses, ownera of property had ciear 
legal right to erect gasoline filling 
station on premises, notwithstanding 
residential zoning classiflcation. 

Ohio.—State ex rei. Rosenthal v. City 
of Bedford, App., 134 N.E.2d 727. 
(3) Where decislon of board of 
zoning appeals denied owner a var- 
iance in use of residentially zoned 
property located on busy state high¬ 
way so as to permit erection of 
fllling station thereon, ordinance pre- 
cluded owner's use of property for 
any purpose to which it was reason- 
ably adapted and was unconstitution- 
al as applied to owner. 

Ind.—^Town of Homecroft v. Macbeth, 
148 N.E.2d 663. 

1. N.J.—Albright v. Johnson, 60 A. 
2d 399, 135 N.J.I.aw 70—Citizens 
Nat. Bank of Englewood v. City 
of Englewood, 24 A.2d 819, 128 N. 
J.Law 147. 

N.Y.—Suburban Tire & Battery Co. v. 
Village of Mamoroneck, 104 N.Y.S. 
2d 850, afflrmed 113 N.Y.S.2d 449, 
279 App.Div. 1084. 

Betail shopping district 
IU.—Bothschild V. Hussey, 6 N.B.2d 
92, 364 111. 667. 

Storage and paxking of tmoks Ia 
commeroial zone 

Zoning ordinance giving city zon¬ 
ing board of adjustment discretion 
to refuse a certificate permitting use 
of realty in a “A” commercial zone 
for storage and parking of trucks is 
not an unconstitutional delegation of 
police power to board. 

Pa.—Katzin v. McShain, 89 A.2d 619, 
371 Pa. 261. 

2. N.J.—Sallsbury v. Borough of 
Bidgefleld, 60 A.2d 877, 137 N.J. 
Law 616. 

3. Ala.—^Bloch V. McCown, 135 So. 
633, 223 Ala. 348. 

N.J.—^Barry, Inc., v. Board of Ad¬ 
justment of City of Newark, 76 
A.2d 762, 9 N.J.Super. 629. 

N.Y.—Aloe V. Dassler, 106 N.Y.S.2d 
24, 278 App.Div. 976, afflrmed 105 
N.B.2d 104, 303 N.Y. 878—Ecker- 
man v. Murdock, 94 N.Y.S.2d 667, 
276 App.Div. 927. 

Wike V. Herms, 61 N.Y.S.2d 244, 
187 Misc. llL 
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stations and garages as a commercial use in com- 
mercial,^ industrial,® or multiple family residential® 
districts. An ordinance which prohibits the erec- 
tion of further filling stations in a single block, 
where a specified number of sucb stations are al- 
ready in operation, is invalidJ 


In exercising its zoning power, a municipality may 
reserve the authority to control the location of 
garages^ind filling stations in parts of the city from 
which they are not excluded by the zoning ordi- 
nance.8 So, the municipality may validly prohibit 
the construction or maintenance of filling stations 
and garages within a specified distance of similar 
buildings and stnictures,^ or certain other buildings 
and structures such as schools, theatres, churches, or 


residences,!® or on a portion of a Street on which 
such a building is locatedA^ A municipality may 
not waive such requirement with respect to a par- 
ticular lot merely because of a desire to satisfy the 
owner of the lot^^ 

§ 60. -Signs and Billboards 

A zoning ordinance may regulate or prohibit the use 
of signs and billboards. 

A zoning ordinance may reasonably regulate or 
prohibit the use of signs^® and billboards.l^ The 
validity of such a regulation must be determined by 
considering it in connection with the circumstances 
and the locality,!® and as an exercise of the police 


N.T.—Sibek v. Sahm, 182 N.T.S.2d 
896. 

Okl.—Weaver v. Blshop, 52 P.2d 853, 
174 Okl. 492. 

4. Tenn.—^Whlte v. Henry, 285 S.W. 
2d 853, 199 Tenn. 219. 

5. N.J.—^Barry, Inc. v. Board of Ad- 
Justment of City of Newark, 75 A. 
2d 752, 9 N.J.Super. 529. 

6. Fla.—^Parkin^ Pacillties, Inc. v. 
City of Miami Beach, 88 So.2d 141. 

mtiple level parkln^r ffaraffe 
Fla.—^Parkingr Facilitles, Inc. v. City 
of Mlami Beach, supra. 

7. Pa—Coane v. City of Philadel¬ 
phia. 16 Pa.Di8t & Oo. 159. 

8. Md.—^EZramer v. Mayor and City 
Councll of Baltimore, 171 A. 70, 
166 Md. 324. 

9. N.J.—0*Connor v. Mayor and 
Councll of Borough of North Ar- 
lington, 65 A.2d 127, 1 N.J.Super. 
638. 

On. heavily travded hlghway 
Where highway waa a segment of 
state highway route, one of maln and 
heavily traveled highways in state, 
resolution of borough councll and 
mayor that there shall be a thousand 
feet between gasoline Service sta¬ 
tions on such highway was not in- 
valid. 

N.J.—0’Connor v. Mayor and Councll 
of Borough of North Arlington, 
supra 

10. Md.—Jones v. MacWilliams, 197 
A. 319, 173 Md. 669—^E[ramer v. 
Mayor and City Councll of Balti¬ 
more, 171 A. 70, 166 Md. 824. 

N.J.—^Vine v. Board of Adjustment 
of VUlage of Kldgewood, 56 A.2d 
122, 136 N.J.Law 416—Sun Oil Co. 
V. Borough of Bradley Beach, 55 A. 
2d 778, 136 N.J.Law 307, a^rmed 
61 A.2d 236, 137 N.J.Law 658. 

Eggle v. Board of Com’rs of 
Borough of Audubon, 143 A. 747, 
6 N.J.Misc. 1094—Savitz-Denbigh 
Co. V. Blgelow, 137 A. 439, 6 N,J. 
Misc. 538—Johnston y. Hague, 136 


A. 407, 2 N.J.M1SC. 77—Hartman v. 
Blgelow, 136 A. 201, 5 N.J.Mlsc. 227 
—Jersey Land Co. v. Scott, 135 A. 
462, 5 N.J.M1SC. 61—M. & G. Const. 
Co. V. Board of Com’rs of Jersey 
City, 134 A. 776, 4 N.J.Mlsc. 864— 
Savltz-Denblgh Co. v. Bigelow, 184 
A. 557, 4 N.J.Misc. 819, afflrmed 
140 A. 921, 104 N.J.Law 445- 
Wlttkop V. Garner, 182 A. 839, 4 
N.J.Misc. 234. 

N.Y.—Joyce v. Dobson, 8 N.Y.S.2d 
768, 255 App.Div. 348—^People ex 
rei. Jane Davld Holding Corpora¬ 
tion V. Murdock, 268 N.Y.S. 662, 241 
App.Div. 625, afflrmed 191 N.E. 588, 
264 N.Y. 609—In re Peck, 246 N. 
Y.S. 280, 231 App.Div. 99, afflrmed 
177 N,B. 186, 256 N.Y. 669. 

Ohio.—^Lavln v. Barblni, App., 88 N. 
E.2d 417. 

Pa.—^Huetsch v. Grove, 16 PaDist. 

& Co. 86, 23 Berks Co. 154. 

38 C.J. p 74 notes 19-22. 

Zatent 

City ordinance providing that ns 
part of filling station, bus terminal, 
etc., shall be within three hundred 
feet of lot line of plot on which is 
located building used as a theater, 
etc., or used as a church, etc., was 
not only intended to avoid trafflc 
hazards in area where pedestrians 
converge on place of assemblage, but 
also risk of fire, and in case of a 
church, noises and interruptions that 
would interfere with worship and 
comfort and quiet of worshippers. 
N.J.—^Vine v. Board of Adjustment of 
Village of Ridgewood, 56 A.2d 122, 
136 N.J.Law 416. 

SntraiLoe or eadt of playgronad 
N.Y.—Suburban Tire & Battery Co. 
V. Village of Mamoroneck, 104 N.Y. 
S.2d 850, afflrmed 113 N.Y.S.2d 449, 
279 App.Div. 1084. 

Beside&tlal dlstrict 
Municipality may validly prohibit 
entrances or exits to such businesses 
within a specified distance of a resi- 
dential dlstrict 

Ohio.—^Lavln v. Barbini, App., 88 N.E. 
2d 417. 


11. N.Y.—^Boyd v. Walsh, 216 N.Y.S. 
242, 217 App.Div. 461, afflrmed Peo- 
ple ex rei. Boyd v. Walsh, 155 N.B. 
877, 244 N.Y. 512. 

12. Md.—^Mayor and City Councll of 
Baltimore v. Byrd, 62 A.2d 588, 191 
Md. 632. 

13. Pa.—^Dobison v. Zoning Bd. of 
Adjustment 87 Pa.Dlst & Co. 172. 

m rosidontial dlstriots 

(1) Zoning ordinance excluding ad- 
vertising signs from residence dis¬ 
tricts was held within clty*s powers. 
Pa.—Appeal of Liggett, 139 A. 619, 

291 Pa. 109. 

(2) So, a municipal ordinance pro- 
hibiting placing of advertlsing signs 
in any certain residentlal area with 
exceptlon of signs not exceeding one 
foot square for physlcians, dentists, 
or similar professions has been held 
a valld exercise of police power. 

111.—^McGuire v. Purcell, 129 N.E.2d 
598, 7 Ill.App.2d 407. 

(3) Fact that plaintUTs business 
as a Public accountant was lawful, 
inofCensive, and dignified was not 
ground for invalidating a general 
zoning ordinance in so far as it pro- 
hibited plaintiif from maintaining a 
sign advertlsing business in front of 
plaintiffls dwelling house. 

Cal.—^Kort v. City of Los Angeles, 
127 P.2d 66, 52 C.A.2d 804. 

14. Pa.—Sllver v. Zoning Bd. of Ad¬ 
justment 112 A.2d 84, 381 Pa. 
41. 

Separate dasslfioation. JustliLed 
Unique nature of outdoor adver- 
tislng and nuisance fostered by bill¬ 
boards and other similar structures 
located by persons in business of 
outdoor advertlsing Justify separate 
classification of such structures for 
purposes of municipal regulation and 
restriction. 

N.J.—^United Advertlsing Corp. v. 
Borough of Raritan, 93 A.2d 362, 
11 N.J. 144. 

15. Conn.—Murphy, Inc., v. Town of 
Westport 40 A.2d 177, 181 Conn. 
292, 156 A.L.R. 568. 
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powcr and not of the power of eminent domain.^® 
So, a prohibition of, or restriction on, the erection 
of billboards and signs on private property, in so 
far as they constitute a menaee to public safety or 
welfare, may be valid^*^ and not objectionable as a 
taking of property without compensation,!^ although 
the removal or destruction of structures existing be- 
fore the enactment and not constituting nuisances 
per se cannot be compelkd without compensation.^^ 
TJnless the public safety or welfare is endangered, 
however, regulations which so restriot the use of 
private property are invalid^o as an attempt to take 
the property for public use without compensation .21 

It has been held that the mere fact that such a 
Tegulation makes an exception as to a sign or bill- 
board which refers to a business conducted on the 
property on which it stands does not render it in- 
valid as discriminatory,22 or as designed to protect 


local business.28 

§ 61. -Trailer Parks or Camps 

Qenerally speaking, the regufatfon and restriction of 
trailer parks or camps by a municipaiity is a iegitimate 
exercise of the pol i ce power. 

Generally speaking, the regulation and restriction 
of trailer parks or camps by a municipaiity is a 
Iegitimate exercise of the police power.24 Zoning 
regulations prohibiting trailer parks or camps within 
a municipaiity,25 or within certain districts within 
the mimicipality,25 have been held valid, as against 
various objeotions, such as that they are not within 
the scope of enabling zoning statutes,^^ have no 
reasonable relation to the preservation of the public 
health, safety, and morals,28 contravene federal and 
state constitutional provisions,29 or conflict with 
general state laws regulating such camps .20 


le. Okl.—Gibbons v. Mlssouri, K. & 
T. R. Co., 286 P. 1040, 142 Okl. 146. 

17- lowa.—Stoner MeCray System v. 
City of Des Moines, 78 N.W.2d 843, 
247 lowa 1313. 

N.J.—United Advertisingr Corp. v. 
Boroush of Raritan, 93 A.2d 362, 11 
N-.J. 144. 

&ssrnlatlo& limitiiLir sise of ooui- 
msrcial slirns to forty sauare feet 
has been held valid. 

Fla.—^Merritt v. Petera, 65 So.2d 861. 

18. Ind.—General Outdoor Advertis- 
ing Co. V. City of Indianapolis, De¬ 
partment of Public Parks, 172 N.B, 
309, 202 Ind. 85, 72 A.L.R. 463. 

30 C.J. p 623 note 58. 

19. Ind.—General Outdoor Adver- 
tisingr Co. V. City of Indianapolis, 
Department of Public Parks, supra. 

lowa.—Stoner MeCray System v. City 
of Des Meines, 78 N.W.2d 843, 247 
lowa 1313. 

Beyond power of mimioipality 

Where zoning statute expressly 
provides that nonconforming uses 
may be continued, it is beyond power 
■of municipaiity to limlt statutory 
right to continue nonconforming usa 
N.J.—^United Advertising Corp. v. 
Borough of Raritan, 93 A.2d 362, 11 
N.J. 144. 

SO. N.J.—^United Advertising Corp. 
V. Board of Adjustment of Maple- 
wood Tp., 66 A.2d 406, 136 N.J. 
Law 336. 

Pa.—^Dobison v. Zoning Bd. of Ad¬ 
justment, 87 Pa.Dist. & Co. 172. 
BroUbltioa in heavy aaid light l&dua- 
trlal zonas 

Where heavy industrial zone was 
devoted to practically all uses except 
residential, retail, or local business 
and nuisances per se, and where 
light industrial zone was devoted to 
manufacturing of producta, regard- 


less of where sold, and ordinance 
prohibited uses which in general 
would be obnoxious or offensive by 
reason of emission of odor, dust, 
smoke, gas, or noise, provision of 
zoning ordinance prohibiting erection 
of billboards in heavy and light in¬ 
dustrial zones was inconsistent with 
principle on which establishment of 
such zones was based, and was In- 
valid. 

Ohio.—Central Outdoor Advertising 
Co. V. Yillage of Evendale, Ohio, 
Com.Pl., 124 N.E.2d 189. 

Fact that sign does not relate to 
presuises to which it is an accessory 
but is to be erected by a lessee of 
roof to direct public to its establish¬ 
ment several blocks away does not 
Justify refusal to permit erection, 
since owner’s right to use his land 
for advertising purposes is a prop¬ 
erty right which may be transferred 
by lease, lessee acquiring same rights 
in klnd and degree as owner. 

Pa—^Dobison v. Zoning Bd. of Ad¬ 
justment, 87 PaDist. & Co. 172. 

21. N.J.—Passaic v. Paterson Bili 
Posting Co., 62 A. 267, 72 N.J.Law 
285. 

20 C.J. p 523 note 59. 

22. Conn.—Murphy, Ina, v. Town of 
Westport, 40 A.2d 177, 131 Conn. 
292, 156 A.L.R. 568. 

A. business sign is a part of busi¬ 
ness itself, and authority to conduct 
business in a munlcipal zoning dis- 
trict carries with it right to maln- 
taln business sign on premlses, sub- 
ject to reasonable regulations by mu¬ 
nicipaiity. 

N.J.—United Advertising Corp. v. 
Borough of Raritan, 93 A.2d 362, 
11 N.J. 144. 

23. N.J.—^United Advertising Corp. 
V. Borough of Raritan, 93 A.2d 362, 
11 N.J. 144. 

24. lowa—^Huff V, City of Des 
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I Moines, 66 N.W.2d 64, 244 lowa 
I 89. 

I 25. Ohio.—Davis v. MePherson, App., 
132 N.E.2d 626, appeals dismissed 
Billman v. MePherson, 130 N.B.2d 
842, 164 Ohio St. 296, and Davis v. 
MePherson, 130 N.B.2d 794, 164 
Ohio St. 376. 

28. lowa.—^ECult v. City of Des 
Moines, 56 N.W.2d 54, 244 lowa 89. 
Fubllo oamping ground for private 
gain may be prohibited in certain 
zones. 

Me.—^Inhabltants of Xork Harbor 
Yillage Corporation v. Libby, 140 
A. 382, 126 Me. 637. 

Residential districts 
Municipalities may exclude trailer 
parks from residential districts by 
proper zoning regulations. 

Mich.—Stevens v. Royal Oak Tp., 
Oakland County, 68 N.W.2d 787, 342 
Mlch. 105. 

27- Ohio.—Davis v. MePherson, 

App., 132 N.E.2d 626, appeals dis¬ 
missed Billman v. MePherson, 130 
N.E.2d 342, 164 Ohio St. 296, and 
Davis V. MePherson, 130 N.E.2d 
794, 164 Ohio St 376. 

28. Ohio.—Davis v. MePherson, 

App., 132 N.E.2d 626, appeals dis¬ 
missed Billman v. MePherson, 130 
N.E.2d 342, 164 Ohio St 296, and 
Davis V. MePherson, 180 N.E.2d 
794, 164 Ohio St 375. 

29. Ohio.—^Davls v. MePherson, 

App., 132 N.E.2d 626, appeals dis¬ 
missed Billman v. MePherson, 130 
N.E.2d 342, 164 Ohio St 296, and 
Davis V. MePherson, 130 NJB}.2d 
794, 164 Ohio St. 376. 

30. Ohio.—^Davls v. MePherson, 

App., 132 N.E.2d 626, appeals dis- 
mlssed Billman v. MePherson, 130 
N.E.2d 342, 164 Ohio St 296, and 
Davis V. MePherson, 130 NJB2.2d 
794, 164 Ohio St 376. 
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§§ 61-62 ZONING 


Under particular circumstances, liowever, zoning 
regulations prohibiting trailer parks or camps with- 
in a municipality,3i or within certain districts with- 
in a municipality,32 have been held invalid as not 
bearing a substantial relation to the protection of 
the public Health, safety, and morals. Moreover, 
zoning ordinances cannot lawfully compel persons 
who had incurred substantial expenditures in pur- 
chasing and installing trailer parks to move to new 
locations and to force those who had established 
trailers on their own land to move them to trailer 
parks and to pay rent to the owners of those parks, 
thus destro 3 dng vested rights.33 


I 62. -Land Apart from Structures 

A munfcipallty in the exercise of Its zoning powers 
may properly regulate the use of land apart from struc¬ 
tures, provided that the regulation bears a substantial 
relationship to the public heaith, safety, morals, or gen- 
eral weifare, and may prohibit or restrict excavation 
operatlons, or the remova! of soil, sand and gravel, stone 
or rock, and other uses of land. 

A municipality in the exercise of its zoning pow¬ 
ers may properly regulate the use of land apart from 
structures^^ provided that the regulation bears a 
substantial relationship to the public heaith, safety, 
morals, or general welfare.S5 It has been held that 
a zoning regulation may properly prohibit or restrict 
the use of land apart from structures for the purpose 
of excavation operations^® in clay beds,37 or its use 
for the removal of soil or loam,38 sand and gravel,^^ 


81. Mich.—Smith v. Bullding In¬ 
spector for Pljrmouth Tp., 77 N.W. 
2d 332, 346 Mich. 67. 

Wliere landowiLez’8 thirtr-tliree 
acres of land were located in. open 
oonntry, and it was not contended 
that establishment of trailer camps 
on such land at this time would be 
detrimental to public heaith, safety, 
morals, and g-eneral weifare, ordi¬ 
nances zoning: land as two-famlly 
residentlal, country horne and grener- 
al Industrial zones, and forbiddlng 
establishment of trailer camps were 
unconstitutional and void as applied 
to landowner, although his land 
might in future be used for indua- 
trial purposes. 

Mlch.—Gust V. Canton Tp., 70 N,W.2d 
772, 342 Mich. 436. 

82. Mich.—Clark v. Joslln, 82 N.W. 
2d 433, 848 Mich. 173. 

Ordluanoe void as appUed 
Where plaintiff^s elghty acres was 
at least two miles from the nearest 
populated area, contained railroad 
malnline, and was located in agrari- 
an area, and it was not shown that 
establishment of trailer camp on 
such land would be detrimental to 
public heaith, safety, morals, or gen¬ 
eral weifare, zoning ordinance, whlch 
outlawed trailer camps in most of 
sections of clty and restrlcted per- 
mitted use of plalntifCs* land to farm- 
Ing, agricultural, or residentia! pur¬ 
poses and uses incidente! thereto, 
and whlch would forhld establish¬ 
ment of house trailer camp whlch 
plalntilt sought to construet, was 
void as applied to plaintlffs wlth re- 
spect to such camp. 

Mich,—Clark v. Joslln, supra. 

38.-' N.H.—City of Manchester v. 
Webster, 128 A.2d 924, 100 N.H. 
409. 

34. N.T.—^People v. Calvar Corp., 69 
N.T.S.2d 272, afflrmed 36 N.B.2d 
$44, 286 N.Y. 419, 136 A.Ii.R. 1376. 

35. Mich.—^Bipickley v. City of 


Bloomfield Hilis, 72 N.W.2d 210, 343 
Mich. 83. 

Keeplng residentlal land hilly 

There is no possible relationship 
to public heaith, safety, morals, or 
genera! weifare by a municlpa! reg¬ 
ulation under police power that land 
zoned for residentia! purposes shall 
be kept hllly rather than made flat. 
Mich.—^Buckley v. City of Bloomfield 
Hilis, supra. 

36. Cal.—parte Angelus, 160 P.2d 
908, 66 aA.2d 441. 

Ordinaaoe requiring owner to se¬ 
ctura pexmit to make excavation in 
property, except an excavation for 
foundatlon for erectlon of a building 
for whlch a building permit has been 
Issued, is valid as a proper exercise 
of police power. 

Cal.—^Bx parte Angelus, supra. 

37. V€L—West Bros, Brick Co. v. 
City of Alexandria, 192 S.E. 881, 
169 Ya. 271, appea! dismissed 68 S. 
Ct 369, 302 U.S. 668, 82 UEd. 508, 
rehearing denied 68 S.Ct 480, 302 
U.S. 781, 82 L.Ed. 608. 

Publio nulsauoe 

Deep excavation of clay in vlllage 
whlch fllled with water constituted a 
hazard and was a **public nuisance,’* 
authorizing Imposition of zoning reg¬ 
ulation excluding such use of prop¬ 
erty from residentia! district. 

N.r.—^Post Brick Co. v. Thompson, 68 
N,T,S.2d 159. 

38. Mass.—^Town of Billerica v. 
Quinn, 71 N.E.2d 235, 320 Mass. 687 
—Town of Burlington v. Dunn, 61 
N.E.2d 243, 318 Mass. 216, 168 A. 
L.R. 1181, certiorari denied 66 S. 
Ct 61, 326 U.S. 739, 90 L.Ed. 441. 

N.J.—^Pred v. Mayor and Council of 
Borough of Old Tappan, 85 A.2d 
317, 17 N.J.Super. 153, afflrmed 92 
A.2d 478. 10 N.J. 616. 

N.T.—^People v. Sessano, 29 N.T.S.2d 
45, 176 Mlsc. 723. 

Belatlou to public wellhve 

(1) Facts that removal of loam In 
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residentlal area commonly left land 
almost valueless, that effect of such 
Waste would permanently depress 
values of other lands in neighbor- 
hood, and that town must continue to 
maintain roads and public Services 
past such blighted areas notwith- 
standing taxable values were de- 
stroyed and development retarded, 
concerned public weifare in sense of 
constitutlonal amendment in effect 
authorizing reasonable regulation of 
use of vacant lands for public wei¬ 
fare. 

Mass.—^Town of Burlington v. Dunn, 
61 N.E.2d 243, 818 Mass. 216, 168 
A.L.R. 1181, certiorari denied 66 S. 
Ct. 61. 326 U.S. 739, 90 L.Ed. 441. 
(2) In a fast growlng communlty 
of millions of people greater care 
must be taken to protect heaith and 
weifare of Individual than in areas 
less densely populated, and, there- 
fore, a restrictlon on removal of top 
soil in a densely populated area may 
be a proper exercise of police power, 
although it might not be such in oth¬ 
er areas. 

N.T.—^People v. Sessano, 29 N.T.S.2d 
46, 176 Misc. 723. 

Fzior removal 

Bylaw of town, enacted under stat¬ 
ute conferrlng on towns power to 
pass zoning bylaws but provlding 
that they shall not apply to existing 
use of any land to extent to which 
it is used at time of adoption of by¬ 
law, is not unconstitutional in its ap- 
pllcation to owner of tract who had 
stripped loam from a small portion 
of land, although bylaw was con- 
strued to forbid him from stripping 
any more of land. 

Mass.—^Town of Billerica v. Quinn, 71 
N.E.2d 236, 320 Mass. 687. 

39. N.T.—^People v. Calvar Corp., 69 
N.T.S.2d 272, afflrmed 36 N.E.2d 
644, 286 N.T, 419. 136 A.L..R. 1376. 

Begulatiou of busluess 
It is proper for a municipality, 
tbrough a zoning ordinance, to regu- 
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or stone or rock,^® or for drilling a water well;^^ 
and a regulation may forbid the use of land in a 
certain district for a public or private dump.42 

On the other hand, it has been broadly stated that 
zoning may not be employed to prevent an owner 
from taking earth products from his land;^^ and 
regulations prohibiting or restricting excavation 
operations,^^ or the removal of top soil,^5 or sand 
and gravel^® have, under particular circumstances, 
been held invalid. Thus, to the extent that the 
owner of subsurface minerals can effectively mine 


ZONING § 62 

them without any interference of any kind with 
normal surface uses and living, a zoning ordinance 
prohibiting subsurface mining has been held uncon- 
stitutional as not founded on any public need.'*'^ 

OiL prodttcHon. The business of operating oil and 
gas Wells may be prohibited,^^ or regulated and re- 
stricted,^^ within certain districts, if reason appears 
for so doing. However, regulations exceeding con- 
stitutional limitations and not reasonably necessary 
to promote the general welfare of the community 
have been held invalid.®® 


late sand and grravel pit business 
wlth respect to natural water cours- 
es, natural drainagre, flying dust and 
rocks, grading, and hours of opera- 
tion, even thougrh such regulation af- 
fects private interest, since such in- 
terest must yield to public good. 

N.T.—Town of Somers v. Camarco. 
126 N.T.S.2d 154, modlfled on oth¬ 
er grounds 135 N.T.S.2d 42. 284 
App.Div. 979, affirmed 127 N.B.2d 
327, 308 N.Y. 537, motion denied 
128 N.B.2d 813, 309 N.Y. 772. 

Txeatment of prodncife iXL re^dontial 
distilot 

If a sand pit or quarry is in a res- 
identlal district, owner may be pre- 
vented from treating product in that 
place. 

Conn.—De Pelice v. Zoning Board of 
Appeals of Town of East Hte-ven, 
32 A.2d 635, 130 Conn. 156, 147 A,L. 
R. 161. 

4a Tenn.—Davldson County v. Rog- 
ers, 198 S.W.2d 812, 184 Tenn. 327. 

Xn resldexLtlal area 
Prohibition of stone quarrylng on 
an area of two hundred seventy acres 
owned by def endants, which was part 
of an area of one thousand two hun¬ 
dred fifty acres classified as residen- 
tlal, was a proper subject for zoning 
restrictton. 

Tenn.—^Davidson County v. Rogers, 
supra. 

Dlstance from **road”; volidlty of 
deolsloxL as to partlcrOaar road 
Under an ordinance permitting 
quarries in a llmited Industrial zone 
conditloned on issuance of permit 
and providing that no part of any of 
use shall be conducted within four 
hundred feet from nearest right of 
way “of any public road or highway 
now malntained by public authority," 
where a road was a mere paper way, 
and not a reallty, municlpality*s decl- 
sion that such road dld not and 
would not need protection as a pub¬ 
lic road or highway malntained by 
public authority was unassailable. 
N.J.—^Kozesnik v. Montgomery Tp., 
131 A.2d 1, 24 N.J. 154. 

Duty to provide buifer 
An ordinance permitting quarry- 
ing In a certain zone and recognizing 


I potentlal nuisance unless operation is 
isolated should require quarry opera¬ 
tor to provide necessary buffer and 
not cast burden on neighboring prop- 
erty owner. 

N.J.—^Kozesnik v. Montgomery Tp., 
supra. 

Kasd more valuable as roofc quarry 
Fact that land, which was capable 
of being used for rock quarry, but 
which was included within residen- 
tial district by zoning ordinance 
which prohiblted removal of rock 
from land, was worth considerably 
more as a quarry than as a residen- 
tial site would not Invalidate zoning 
ordinance. 

N.Y.—^New York Trap Rock Corp. v. 
Town of Clarkstown, 149 N.Y.S. 
2d 290, 1 A.D.2d 890, affirmed 144 
N.B.2d 725, 3 N.Y.2d 844, 166 N.Y. 
S.2d 82. 

41. Cal.—Sunny Slope Water Co. v. 
City of Pasadena, 33 P.2d 672, 1 C 
2d 87. 

Commercial water well and pump- 
lug plaut is commercial use, and may 
properly be ezcluded from residence 
zone by zoning ordinance. 

Cal.—Sunny Slope Water Co. v. City 
of Pasadena, supra. 

42. Mass.—^Building Com*r of Med- 
ford v. C. & H. Co., 65 N.E.2d 537, 
319 Mass. 273. 

43. Conn.—^De Pelice v. Zoning 
Board of Appeals of Town of East 
Haven, 32 A.2d 635, 130 Conn. 156, 
147 A.L..R, 161. 

44. Cal.—^People v. Hawley, 279 P. 
136, 207 C. 395. 

Iu resldeutial district 

Cal.—^People v. Hawley, supra. 

45. N.Y.—^Lizza & Sons, Inc. v. Town 
of Hempstead, 23 N.Y.S.2d 811, 175 
Mlsc. 383—Town of Harrison v. 
Sunny Ridge Builders, 8 N.Y.S.2d 
632, 170 Mlsc. 161. 

Not authorized by statute 
A bylaw of town prohibiting re¬ 
moval, without permit, of sand and 
loam from premises on certain condi- 
tions is not authorized by statute 
giving towns authority to make by- 
laws for directing and managing 
their Prudential afCairs, preserving 
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peace and good order, and maintain- 
ing their internal pollce, and Is void. 
Mass.—Town of North Reading v. 
Drinkwater, 34 N.E.2d 631, 309 
Mass. 200. 

48. U.S.—^Village of Terrace Park v. 
Errett, C.C.A.Ohio, 12 P.2d 240, cer¬ 
tiorari denied 47 S.Ct. 100, 273 U.S. 
710, 71 L..Ed. 852. 

47. Mich.—Certain - Teed Products 

Corp. v. Paris Tp., 88 N.W.2d 706, 
351 Mich. 434. 

4& Cal.—^Pacific Palisades Associa- 
tion V. City of Huntington Beach, 
237 P. 638, 196 C. 211, 40 A.L.R. 
782. 

In resideutial districta 
U.S.—Cromwell-Pranklin Oil Co. v. 
Oklahoma City, D.C.Okl., 14 P. 
Supp. 370. 

48. Okl.—^Ptak V. City of Oklahoma 
City, 229 P.2d 667, 204 Okl. 336 
—Gruger v. Phillips Petroleum Co., 
136 P.2d 486, 192 OkL 269—Gant v. 
City of Oklahoma City, 6 P.2d 
1065, 150 Okl. 86, 8$ A.L.R. 794. 

Frohibitlou of aew wells or redrill- 
Ing of old beyond present level 
City ordinance which expressly 
permitted operation of existlng oil 
wells as nonconforming use, and 
which permitted redrilling of exlst- 
ing wells to present level to improve 
their production, hut which forbade 
drilling of new wells or redrilling of 
old wells to depths beyond present 
level, was not void as to oil compa- 
ny having nonconforming use. 

Cal.—^Beverly Oil Co. v. City of Los 
Angeles, 254 P.2d 865, 40 C.2d 552. 

Ordinance enacted after drilling 
Ordinance regulatlng drilling of oil 
wells within munlcipality was held 
binding on defendant notwithstand- 
ing ordinance was not enacted until 
after defendant had commenced drill¬ 
ing. 

Okl.—^Hud Oil & Reflning Co. v. Okla¬ 
homa City* 30 P.2d 169, 167 Okl. 
467—C. C. Julian Oil & Royalties 
Co. V. Oklahoma City» 29 P.2d 962, 
167 Okl. 384. 

60. Cal.—Sindell v. Smutz, 222 P.2d 
903, 100 aA.2d 10. 
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§ 63 ZONING 

§ 63. -Nonconfonning Use 

Zoning laws and regulatlons may validly provide for 
the continuance of existlng bufidings and uses not fn 
conformlty with the restrlctions made applicable to the 
particuiar district, and, as a general rule, may not op¬ 
erate to reetrict or remove nonconforming buildings and 
uses. 

Zoning laws and regulations providing for the 
continuance of existing buildings and uses not in 
conformity with the restrictions made applicable to 
a particuiar district have been held not invalid,^! 
and alterations, enlargement, or replacement of such 


buildings may properly be permitted.52 Xq exempt 
buildings and lands already devoted to a particuiar 
use from a prohibition against such use in a speci- 
fied area is not an unlawftd discrimination invali- 
dating the law or regulation,63 provided that there 
is a reasonable basis therefor.^^ 

Indeed, as a general rule, zoning laws and regu¬ 
lations may not operate to restrict or remove exist¬ 
ing buildings and uses not in conformity with the 
restrictions applicable to the district,55 at least 


51. Cal.—San Diego County v. Mc- 
Clurken, 234 P.2d 972. 37 C.2d 683. 

lowa.—Granger v. Board of Adjust- 
ment of City of Des Moines, 44 N. 
W.2d 399, 241 lowa 1366. 

Kan.—City of Norton v. Hutson, 46 
P.2d 630, 142 Kan. 305. 

Lia.—Saxnpere v. City of New Or- 
leans, 117 So. 827, 166 La. 776, af- 
flrmed 49 S.Ct. 262, 279 U.S. 812, 
78 L.Ed. 971—State ex rei. Man- 
hein v. Harrison, 114 So. 169, 164 
La. 564. 

Miss.—Jones v. City of Hattlesburg, 
42 So.2d 717, 207 Miss, 491. 

N.H.—Stone v. Cray, 200 A. 617, 89 
N.H. 483. 

N.J.—United Advertising Corp. v. 
Borough of Baritan, 93 A.2d 862, 
11 N.J. 144. 

N.T.—People v. Sudierfi Realty Corp., 
101 N,T.S.2d 792. 

Pa.—Appeal of Peirce, Com.Pl., 16 
Beaver 244—Appeal of Plerce, Com. 
Pl., 47 Mun.L.R. 66. 

AmelloratloxL of hardslilp 
A City, given right by constitution 
to zone property in interest of pub- 
lic health, safety, convenience, com- 
fort, and general welfare, may at- 
tacb condltions amellorating hard- 
ship arlsing on exerclse of Its rights 
and provide that property previously 
occupied for purposes conflicting 
with general view of community^s 
welfare when zoning ordinance is 
passed may continue to be occupied 
for nonconforming use. 

Ohlo.—Francisco v. City of Colum¬ 
bus, App., 31 N.E.2d 236, rehear- 
ing denied 31 N.E.2d 243, appeal 
dismissed 18 N.E.2d 404, 134 Ohlo 
St. 526. 

52. Mass.—Spector v. Milton Bldg. 
Inspector, 146 N.E. 266, 260 Mass. 
63. 

R.I.—^Baggs V. Zoning Bd. of Review 
of Town of Barrington, 86 A.2d 
668, 79 R.I. 211. 

Statute held not restrictive 
A statute limiting the zoning Pow¬ 
er of municipalities so as to protect 
nonconforming uses does not pre- 
vent municipality from permitting 
broader nonconforming uses by a 
provision that existing buildings de¬ 
voted to a nonconforming use may 
be altered and use changed to any 


use not more detrimental to char¬ 
acter of district in which it is 
situated. 

Mass.—^LaMontagne v. Kenney, 193 
N.E. 9, 288 Mass. 363. 

53. Cal.—^Magruder v. Redwood City, 
265 P. 806, 203 C. 665. 

Ga.—Schofleld v. Bishop, 16 S.B.2d 
714, 192 Ga. 732. 

lowa.—^Marauis v. City of Waterloo, 
228 N.W. 870, 210 lowa 439. 

La.—Sampere v. City of New Or- 
leans, 117 So. 827, 166 La. 776, af- 
flrmed 49 S.Ct. 262, 279 U.S. 812, 
73 L.Bd. 971. 

Mass.—Spector v. Building Inspector 
of Milton, 145 N.E. 266, 250 Mass. 
63. 

Okl.—Baxley v. City of Prederick, 
271 P. 257, 133 Okl. 84. 

S.C.—^Momeler v. John McAlister, 
Inc., 27 S.B.2d 604, 203 S.C. 353. 
Tenn.—Spencer-Sturla Co. v. City of 
Memphis, 290 S.W. 608, 156 Tenn. 
70. 

43 C.J. p 843 note 57. 

Offenslve Indnstxy 

City is not regulred to permit an 
offenslve industry to operate in a 
particuiar district because another 
such industry was operating therein 
before passage of zoning ordinance 
and continues thereafter as a non¬ 
conforming use. 

Tex.—City of Corpus Christi v. Jones, 
CivA.pp., 144 S.W.2d 388, error dis¬ 
missed, judgment correct. 

54. Ordinance unreaBouable and na- 
lawfuUy dlsczimlnatory 

An ordinance prescribing a certaln 
district in which no junk business 
shall be established or maintained, 
with a proviso that it shall not ap- 
ply to any lunk shops already con- 
ducted or maintained in district is 
void as unreasonable and unlawfully 
discrlmlnatory where it appeared 
that trsiffic in junk had become cen- 
tralized in restricted locallty, there 
was no attempt to exclude it from 
other localities and valldity of ordi¬ 
nance was not defended as an exer- 
cise of pollce power. 

Mich.—Weadock v. Judge Detroit 
Recorderis Ct., 120 N.W. 991, 166 
Mich. 876, 132 Am.S.R 627, 16 
Ann.Cas. 720. 


55. Cal.—City of Los Angeles v^ 
Gage, 274 P.2d 34, 127 C.A.2d 442. 

Idaho.—0’Connor v. City of Moscow,. 
202 P.2d 401, 69 Idaho 37, 9 A.L.R.. 
2d 1031. 

111.—Schneider v. Board of Appeals- 
of City of Ottawa, 84 N.E.2d 428,. 
402 111. 636. 

Village of Skokie v. Almendinger, 

126 N.E.2d 421, 6 IllALpp.2d 622— 
People ex rei. Delgado v. Morris, 
79 N.B.2d 839, 334 IlLApp. 657— 
Illinois Life Ins. Co. v. City of 
Chicago. 244 IlLApp. 185. 

Ky.—Standard Oil Co. v. City of 
Bowling Green, 60 S.W.2d 960, 244 
Ey. 362, 86 A.L.R. 648. 

Md.—^Board of Zoning Appeals of 
Howard County v. Meyer, 114 A.2d 
626, 207 Md. 389—^Roach v. Board 
of Zoning Appeals, 199 A. 812, 
176 Md. 1. 

Mich.—Austin v. Older, 278 N.W. 727, 
283 Mich. 667. 

Minn.—Connor v. Chanhassen Tp., 81 
NW.2d 789, 249 Minn. 205. 

N.H.—City of Manchester v. Web¬ 
ster, 128 A.2d 924, 100 N.H. 409. 

N.J.—Atlantic City v. Le Beck, 11 
A.2d 602, 124 N.J.Law 310, af- 
firmed 16 A.2d 653, 125 N.J.Law 
873. 

N.T.—^Town of Somers v. Camarco, 

127 N.B.2d 327, 308 N.T. 637— 
People V. Miller, 106 N.E.2d 34, 304 
N.T. 105. 

Harbison v. City of Buffalo, 169' 
N.T.S.2d 598, 4 A.D.2d 999—Elsi- 
nore Property Owners Ass^n v. Mor- 
wand Homes, 146 N.T.S.2d 78, 286 
App.Div. 1105—^Long Island Light- 
ing Co. V. Grlffln, 74 N.T.S.2d 348, 
272 App.Div. 661. 

Henning v. Goldman, 169 N.T.S. 
2d 817, 8 Misc.2d 228—^Application, 
of Rogers, 144 N.T.S.2d 869, 208> 
Misc. 785—Curtiss-Wright Corp. v. 
Incorporated Village of Garden. 
City, 67 N.T.S.2d 377, 185 Misc. 
508, reversed on other grounds 61 
N.T.S.2d 678, 270 App.Div. 936, af- 
flrmed 72 N.E.2d 26, 296 N.T. 839— 
Boardwalk & Seashore Corporation 
v. Murdock, 22 N.T.S.2d 611, 176- 
Misc. 208, afflrmed 26 N.T.S.2d 319, 
261 App.Div. 913, rearguftient de¬ 
nied 27 N.T.S.2d 431, 261 App.Div. 
972, amrrned 86 N.E.2d 678, 285 

1 N.T. 494. 
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where such buildings and uses are not nuisances,®® 
and were in existence prior to the effective date of 
any zoning law or regulation,57 and their restriction 
or removal is not justified as promoting the public 
health, morals, safety, or welfare.58 Any attempt 
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to deprive the owner of the pre&dsting use is gen- 
erally regarded as unconstitutional as a taking of 
private property without compensationes and with- 
out due process of law,eo at least, where the pre- 


Town of Somers v. Camarco, 126 
N.T.S.2d 154, modified on other 
grounds 135 N.T.S.2d 42, 284 App. 
Div. 979, afflrmed 127 N.E. 327, 
308 N.T. 537, motion denied 128 
N.B.2d 813, 809 N.T. 772—People 
ex rei. Dassler v. Bellizzi, 53 N.T. 
g,2d 2—^People, on Complalnt of 
Kelly, V. Sheil. 26 N.T.S.2d 188— 
People V. Giorgi, 16 N.T.S.2d 923. 
N.C.—Town of Clinton v. Ross, 40 
S.E.2d 593, 226 N.C. 682. 

Ohio.—Schick v. Ghent Hoad Inn, 
App., 132 N.B.2d 479. 

S.C.—James v. City of Greenville, 88 
S.E.2d 661, 227 S.C. 565. 

Tex.—Corpus Juris Secundum quoted 
in Christi v. Allen, 254 S.W.2d 769, 
761, 162 Tex. 137. 

Wash.—State v. MacDulf, 297 P. 783, 
161 Wash. 600, followed in 297 P. 
738, 161 Wash. 703. 

Wls.—State ex rei. Schroedel v. 
Pagels. 43 N.W.2d 349. 267 Wls. 
876—State ex rei. Morehouse v. 
Hunt, 291 N.W. 746, 236 Wls. 358. 

Destruotion of substantial husi- 
nesses or struotures developed or 
built prior to adoption of a zoning 
ordinance is not deemed to be bal- 
anced or Justified by advantage to 
public, in terms of more complete 
and effective zoning, accrulng from 
cessatlon of such uses. 

N.T.—People v, Miller, 106 N.E.2d 
34, 304 N.T. 105. 

Town of Somers v. Camarco, 126 
N.T.S.2d 154, modified on other 
grounds 136 N.T.S.2d 42, 284 App. 
Div. 979, afflrmed 127 N.E. 327, 308 
N.T. 637, motion denied 128 N.E.2d 
813, 309 N.T. 772. 

Statutory authorlty, together with 
firanchlses granted by town, gave 
right to erect and maintain gas 
manufacturing piant in town subject 
to regulation, whlch could not be 
nullifled by town zoning ordinance 
enacted after granting of such fran- 
chises. 

N.T.—Long Island Lighting Co. v. 
Griffln, 74 N.T.S.2d 348, 272 App. 
Div. 651. 

Hospltals for Insane 
Ordinance zoning hospltals for in¬ 
sane wlthin certain districts, al- 
though valld as to additional hospl¬ 
tals, was involid as applied to sani- 
tariums wlthin district annexed to 
City and excluded from permitted 
area. 

Cal.—Jones v. City of Los Angeles, 
295 P. 14, 211 a 304, followed in 
Wlttman v. City of Los Angeles, 
295 P. 22, 211 a 778, Stem v. City 
of Los Angeles, 295 P. 28, 211 C. 


778, Rutherford v. City of Los 
Angeles, 295 P. 28, 211 C. 777. 

56. Cal.—Wilkins v. City of San 
Bemardino, 175 P.2d 542, 29 C.2d 
332—Jones v. City of Los Angeles, 
295 P. 14, 211 C. 304, followed In 
Wittman v. City of Los Angeles, 
295 P. 22, 211 C. 778, Stem v. 
City of Los Angeles, 295 P. 28, 211 
C. 778, and Rutherford v. City of 
Los Angeles, 295 P. 23, 211 C. 
777. 

111.—Illinois Life Ins. Co. v. City of 
Chicago, 244 llLApp. 185. 

Tex.—Oorpus Jnris Secundum quoted 
in Christi v. Allen, 254 S.W.2d 769, 
761, 152 Tex. 137. 

Wash.—State v. MacDutt, 297 P. 733, 
161 Wash. 600, followed in 297 P. 
738, 161 Wash. 703. 

67. Tex.—^Allen v. City of Corpus 
Christi, Clv.App., 247 S.W.2d 130, 
afflrmed City of Corpus Christi v. 
Allen, 264 S.W.2d 769, 152 Tex. 
137. 

Where a unJ.q,ua buslneas aotlvlty 
was oommenced on certain land prior 
to adoption of a zoning ordinance, 
and such activity was a valid and 
proper undertaking, and was con- 
tlnued to date as a protected interest 
of landowner, it was a use of which 
landowner could not be deprived by 
adoption of a zoning ordinance. 

N.T.—Gerling v. Board of Zoning Ap- 
peals of Town of Clay, 167 N.T.S. 
2d 358. 

Application for permit 
Fact that a property owner had 
applied for a building permit prior 
to enactment of a zoning ordinance 
which would prohibit its grant, does 
not render ordinance invalid as to 
him where permit had not been 
granted and no constructlon had been 
begun. 

Pa.—Hamilton v. Lemoyne Borough, 
73 Pa.Dlst. & Co. 406, 1 Cumb.L.J. 
61. 

58. 111.—Schneider v. Board of Ap- 
peals of City of Ottawa, 84 N.B.2d 
428, 402 111. 536. 

Village of Skokle v. Almendinger, 
126 N.E.2d 421, 5 Ill.App.2d 522. 
S.C.—James v. City of Greenville, 88 
S.E.2d 661, 227 S.C. 565. 
ipex.—Ooxpus Juris Secundum q,uoted 
in Christi v. Allen, 264 S.W.2d 769, 
761, 162 Tex. 137. 

Wash.—State v. MacDufl, 297 P. 733, 
161 Wash. 600, followed in 297 P. 
788, 161 Wash. 703. 

58. Tex.—Allen v. City of Corpus 
Christi, Civ.App., 247 S.W.2d 130, 
afflrmed City of Corpus Christi v. 
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Allen, 254 S.W.2d 759, 152 Tex. 
137. 

eo. Idaho.—0'Connor v. City of Mos- 
cow, 202 P.2d 401, 69 Idaho 37, 9 
A.L.K.2d 1031. 

111.—Illinois Life Ins. Co. v. City of 
Chicago, 244 IlLApp. 185. 

Miss.—Jones v. City of Hattiesburg, 
42 So.2d 717, 207 Miss. 491. 

Ohlo.—Kessler v. Smith, 142 N.E.2d 
231, 104 Ohio App. 213, appeal dis- 
missed Smith v. Village of Glen- 
willow, 146 N.E.2d 808, 167 Ohlo 
St. 91. 

Tex.—^Allen v. City of Corpus Christi, 
Civ.App., 247 S.W.2d 130, afflrmed 
City of Corpus Christi v. Allen, 254 
S.W.2d 759, 152 Tex. 137. 

raots in existence at date of pas.. 
sage of zoning ordinance are only 
material factors to conslder In de- 
termining whether appllcation of or¬ 
dinance to particular property would 
deprive owner of property without 
due process. 

U.S.—^Dennis v. Village of Tonka 
Bay, D.C.Minn., 64 P.Supp. 214, af¬ 
flrmed, C.C.A., 166 F.2d 672. 

When right vests 

(1) Kight to utillze one^s property 
to conduct a lawful business be- 
comes entitled to constltutional pro- 
tectlon against otherwise valld legis- 
lative restrictions as to locality by 
city*s zoning ordinance, or becomes 
'•vested” withln full meanlng of that 
term, when, prior to enactment of 
such restrictions, owner has in good 
faith substantially entered on per- 
formance of a series of acts neces- 
sary to accomplishment of end in- 
tended, and so where owner of resi- 
dence had begun to convert his resi- 
dence into a florist shop prior to en¬ 
actment of zoning ordinance, he ao- 
Quired a vested right. 

Ky.—^Darllngton v. Board of Council- 
men of City of Frankfort, 140 S.W. 
2d 392, 282 Ky. 778. 

(2) However, where at time of en¬ 
actment of zoning ordinance proposed 
Service statlon on land had not been 
constructed and one lease entered 
into with an oil company before en¬ 
actment of ordinance was Imposslble 
of performance and a second lease 
entered into was after passage and 
effective date of ordinance, leases 
created no vested rights in land- 
owners and ordinance as it applied 
did not violate due process of law. 
Ind.—Lutz V. New Albany City Plan 

Commission, 101 N.E.2d 187, 230 
Ind. 74. 



§ 63 ZONING 

existing use is not a nuisance or harmful to public 
health, safety, morals, or welfare.®^ 

Necessary addition to, or a natural cxpansion o£, 
a preexisting use may also fall within the protection 
of the constitutional safeguards;^^ and the fact that 
the law or regulation permits the continuance of the 
use o£ a building and merely bars the use of the 
land surrounding the building will not obviate the 
constitutional infirmity where the use of the sur¬ 
rounding land is essential to the conduct of the 
owner*s business.®^ 

Under some circumstances, however, a zoning law 
or regulation may require the discontinuance of an 
existing nonconforming use.®^ Thus, enforcement 
of a zoning regulation against a prior nonconform¬ 
ing use or structure may be sustained where the 
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resulting loss to the owner is relatively slight and 
insubstantial.**f This may be regarded as a corol- 
lary of the rule that an existing nonconforming use 
will be permitted to continue, if, and only if, en¬ 
forcement of the ordinance would, by rendering 
valueless substantial improvements or businesses 
built up over the years, cause serious financial harm 
to the property owner.®® This rule, with its empha¬ 
sis on pecuniary and economic loss, is inapplicable 
to a purely incidental use of property for recrea- 
tional or amusement purposes only.®^ 

Regulations providing for eventual liquidation or 
stoppage of expansion. Zoning laws and regulations 
have been held invalid and unconstitutional even 
though they do not call for the immediate liquida¬ 
tion of nonconforming uses but provide for their 
liquidation within a specified period of time.®® 


Bevooatloa of erasollne statloa per- 
mlt deprlved permlttee of property 
wlthout due procesa. 

U.S.—City of Bvansvllle, Ind.. v. 
Gaseteria, Inc., C.C.A.Ind., 61 F. 
2d 232. 

cnuu^re of owaendiip 
Provislon of ordinance deeminir 
any change of owneTshlp of existing 
buainess in wlilcli pool, billiard, card. 
or dlce game Is played. or In which 
draft beer or ll<iuor by the drink 
is sold, or in which any coin operated 
amusement devlce is malntalned and 
operated, to be a new or additional 
business under other provlslons pro- 
hiblting opening or operatlng within 
specified areas new businesses within 
ordinance, is unconstitutional as de- 
prlving owners of existing businesses 
of type Involved in prohibited areas 
of property, without due process of 
law. 

Idaho.—0’Connor v. City of Moscow, 
202 P.2d 401, 69 Idaho 87, 9 

A.L.R.2d 1031. 

61. Idaho.—0’Connor v. City of Mos- 
cow, supra. 

Ky.—^Darlington v. Board of Coun- 
cilmen of City of Frankfort, 140 S. 
W.2d 392, 282 Ky. 778. 

Tex.—City of Corpus Christi y. Allen, 
254 S.W.2d 759, 152 Tex. 187. 

Jimk yard in liglit Industrlal distrlot 
Where operators of automoblle 
wrecking yards in light industrlal 
distrlct of City were operatlng prior 
to enactment of zoning ordinance of 
City, and nonconforming uses by op¬ 
erators of yards dld not constitute 
a nuisance and did not appear to be 
harmful in any way to public health, 
safety, morals, or welfare, invoking 
ordinance to compel them to cease 
operatlng their business or to move 
to another distrlct was a taking of 
property without due process of law. 
Tex.—City of Corpus Christi v. Allen, 
supra. 


62. Pa.—Molnar v. George B. Henne 
& Co., 106 A.2d 825, 877 Pa. 571. 

Pontzer v. Borough of St. Marys, 
69 Pa.Diat & Co. 251. 

Miller v. Zoning Bd. of Middle- 
town Tp., Com.Pl., 2 Bucks Co. 287 
—Schuster v. Board of Zoning AP- 
peals of City of Scranton, Com.Pl.. 
52 Iiack.Jur. 1—White v. Lower 
Moreland Tp. Bd. of Adjustment, 
Com.Pl., 73 Montg.Co. 65—^Appeal 
of Thomas, Com.Pl., 66 Tork Leg. 
Rec. 129. 

Eztension after oondernnatloa. to 
property aot oondemned 
Where state condemned property 
on which landowners malntalned re- 
pair shop, provislon of zoning ordi¬ 
nance prohiblting extension of non¬ 
conforming use on a greater area of 
land than that occupied at time of 
adoption of ordinance, in so far as 
its interpretation would deny land¬ 
owners right to continue operation of 
their business on remalnder of prop¬ 
erty not condemned was Invalid as 
depriving landowners of property 
without due pi*ocess of law, and could 
not be validated on ground that land¬ 
owners mlght retain their business 
and good will by moving operations 
to a locatlon where such activlty was 
permitted, where landowners oper¬ 
ated essentlally a neighborhood busi. 
ness, value of which depended on its 
immediate locatlon in neighborhood 
where customers resided. 

Mlnn.—Connor v, Chanhassen Tp., 81 
N,W,2d 789, 249 Minn. 205. 

63. Tex.—^AUen v, City of Corpus 
Christi, Civ.App., 247 S.W.2d 130, 
affirmed City of Corpus Christi v. 
Allen, 254 S.W.2d 759, 162 Tex. 
187. 

64. U.S.—Standard 011 Co. v. City of 
Tallahassee, C.A.F18L, 188 F.2d 410, 
certiorari denied 71 S.Ct 208, 840 
U.S. 892, 95 Ii.Bd. 647. 
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Whaa Justlfled as promoting publlo 
safety and general welfare, an exist¬ 
ing nonconforming use may be or- 
dered dlscontinued. 

U.S.—Standard Oil Co. ▼. City of 
Tallahassee, supra. 

65. N.T.—Town of Somers v. Cam- 
arco, 127 N'.B.2d 327, 308 N.T. 637— 
People V. Miller, 106 N.B.2d 34, 304 
N.T. 106. 

Application of Rogers, 144 N.T.S. 
2d 869, 208 Mlsc. 785. 

66. N.T.—^People v. Miller, 106 N.B. 
2d 34, 304 N.Y. 106. 

Joynt V. Zoning Bd. of Appeals 
of Town of Cicero, 171 N.T.S.2d 
3, 9 Misc.2d 762—^Hennlng v. Gold¬ 
man, 169 N.T.S.2d 817, 8 Mlsc.2d 
228. 

Town of Somers v. Camarco, 126 
N.T.S. 2d 154, modifled on other 
grounds 135 N,T.S.2d 42, 284 App. 
Div. 979, afflrmed 127 N.B. 327, 
308 N.T. 587, motion denied 128 
N.B.2d 813, 309 N.T. 772. 

67. N.T.—People v. Miller, 106 N.E. 
2d 34, 304 N.T. 105. 

Harborlag of plgeons as a hobby 
N.T.—^People V. Miller, supra. 

68. More than year and half for dls- 
ooatl niia noe of automoblle wreok. 
ing yards in Ught Indnstrial dls- 
triot 

Tex.—City of Corpus Christi v, Allen, 
264 S.W.2d 759, 162 Tex. 137. 
Provislon for tezmlnatlon after rea- 
sonable period 

Zoning ordinance, which was 
passed whlle defendant was lawfully 
engaged in Junk business and which 
provided that existing undesirable 
businesses could be ordered termi- 
nated after reaaonable period, and 
ordinance which directed defendant 
to close junk business within one 
year, deprived defendant of his right 
to contlnued lawful use of property 
and of his right to due process of 
law. 
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However, it has been recognized that zoning laws change from one nonconfonning use to another,'^^ 
and regulations may validly effect the eventual liqui- forbid resumption of a use when terminated,^^ or 
dation of nonconfonning uses, provided the method provide a reasonable time within which the use must 
of operation is not unreasonable or arbitrary.^^ To ceaseJ® 

this end, provisions which prohibit or limit the ex- When the nonconforming use relates to the ex- 
tension or enlargement of such uses have been sus- istence of a type of structure, provisions which look 
tained as a valid exercise of the police power,^® and to the elimination thereof through obsolescence or 
so have provisions which prohibit or regulate a destruction have been approved.*^^ So, it has been 


Ohio.—City of Akron v. Chapman, 
116 N.E.2d 697, 160 Ohio St 382. 
AotloiL vlolative of proteetivo rtatute 
Where statute provides that non¬ 
confonning use existing at time of 
passage of ordinance may be con- 
tinued and serves to protect non¬ 
conforming uses under some circum- 
stances, even though there has been 
a break in user for more than a year, 
municipality’s attempt to foreclose 
ali nonconforming uses, under all 
circumstances, because of such break 
was violative of such statute. 

N.j.—State V. Accera, 116 A2d 208; 
36 N.J.Super. 420. 

69. U.S.—-Standard Oil Co. v. City 
of Tallahassee, D.C.Fla., 87 F.Supp. 
145, afflrmed, C.A., 183 F.2d 410, 
certiorari denied 71 S.Ct 208, 340 
U.S. 892, 95 L.Ed. 647. 

Cal.—City of La Mesa v. Tweed & 
Gambrell Planing Mlll, 304 P.2d 
803, 146 C.A2d 762—City of Los 
Angeles v. Gage, 274 P.2d 34, 127 
C.A.2d 442. 

La.—State ex rei. Dema Realty Co. v. 
McDonald, 121 So. 613, 168 La. 
172, certiorari denied McDonald v. 
State of Louisiana ex rei. Dema 
Realty Co., 50 S.Ct 16, 280 U.S. 
556, 74 L.Ed. 612. 

Gradual eliminatiati of noncon- 
forming bnsinesses which are in ex- 
istence at time of enactment of son- 
ing ordinances is within city’s police 
Power. 

Mich.—-Austin v. Older, 278 N.W. 727, 
283 Mich. 667. 

70. Cal.—City of La Mesa v. Tweed 
& Gambrell Planing Mill, 304 P.2d 
803, 146 C.A2d 762. 

111.—Mercer Lumber Cos. v. Village 
of Glencoe, 60 N.E.2d 913, 390 111. 
138. 

Village of Round Lake Park v. 
Dice, 127 N.B.2d 875, 6 Ill.App.2d 
408 —Dube v. Allman, 77 N.E.2d 
855, 333 I11.APP. 538. 

Md.—4:olaU V, Jirout 47 A.2d 613, 
186 Md. 652. 

N.J.—Crompton & Co. v. Borough of 
Sea Girt 63 A.2d 834, 1 N.J.Super. 
607. 

De Vito V. Pearaall, 180 A. 202, 
115 N.J.Law 823. 

Pa.—Appeal of Pelrce, Com.Pl., 16 
Beaver 244—^Phillips v. Zoning Bd. 
of Adjustment, Com.Pl., l Bucks 
Co. 25—Appeal of Plerce, Com.Pl., 
47 Mun.L.R; 65. 


Wash.—State ex rei. Miller v. Cain, 
242 P.2d 505, 40 Wash.2d 216. 
SxpaaBlon of use beyond neoessity 
for protectlng original property 
terest may be prohibited without of- 
fending due process. 

Pa.—^Molnar v. George B. Henne & 
Co., 105 A.2d 325, 377 Pa. 571. 
Nonoonforming uses may be gradn- 
aUy eUxnJsLated by limiting extension 
of such uses. 

Mich.—Austin v. Older, 278 N.W. 727, 
283 Mich. 667. 

Pa.—See Application of Ericson 
Memorial Studio, 29 Erie Co. 279. 

71. 111.—^Mercer Lumber Cos. v. Vil¬ 
lo ge of Glencoe, 60 N.E.2d 913, 390 
111. 138. 

After discoiLtluuaaoe 
A zoning ordinance providing that 
a nonconforming use which has been 
discontinued for more than a certain 
period of time shall not be resumed 
or replaced by another nonconform¬ 
ing use is valid and constitutional. 
N.T.—^Franmor Realty Corp. v. Le- 
Boeuf, 104 N.T.S.2d 247, 201 Misc. 
220, afflrmed 109 N.Y.S.2d 525, 279 
App.Div. 795, reargument and ap¬ 
peal denied 110 N.Y.S.2d 910, 279 
App.Div. 874, 

72. Cal,—City of La Mesa v. Tweed 
& Gambrell Planing Mill, 304 P. 
2d 803, 146 C.A.2d 762. 

Biscontinuaiioe for one year 
Zoning resolution classifying cer¬ 
tain premises as being in residential 
district, and providing that use of 
land must conform wlth resolution 
after dlscontinuance of nonconform¬ 
ing use for one year, was not uncon- 
stltutlonal. 

Colo.—^Beszedes v. Board of Com*rs 
of Arapahoe County, 178 P.2d 950, 
116 Colo, 123. 

73. Cal.—City of La Mesa v. Tweed 
& Gambrell Planing Mill, 304 P.2d 
803, 146 C.A2d 762. 

Period comznensuraite with invest- 
meut 

Valid zoning legislation may pro¬ 
vide for eventual liauidation of non¬ 
conforming uses within a. prescrlbed 
period commensurate with invest- 
ment involved. 

Cal.—City of La Mesa v. Tweed & 
Gambrell Planing Mill, supra. 
£lq.uidation witbiii. one year not In- 
I valid as appUed 

(1) A zoning ordinance establish- 
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ing a residential district and pro¬ 
viding that all businesses then in op¬ 
eration within district should be 
liQuidated within a year of passage 
of ordinance was not invalid as ap- 
plied to a grocery business, no sub- 
stantlal reason having been shown 
why business could not be liQuidated 
and closed out within a year. 

La.—State ex rei. Dema Realty Co. 
V. McDonald, 121 So. 613, 168 La. 
172, certiorari denied McDonald v. 
State of Louisiana ex rei. Dema 
Realty Co., 50 S.Ct. 16, 280 U.S. 
556, 74 L.Ed. 612. 

(2) Zoning ordinance requiring dis- 
continuance of nonconforming uses 
of land within five-year period and 
dlscontinuance of nonconforming 
commercial and industria! uses of 
residential buildings in residential 
zones within same five-year period. 
was a constitutional exercise of 
police power in so far as it reauired 
discontlnuance of Wholesale and re- 
tail plumbing business, which had 
been established prior to enactment 
of ordinance, in residential district. 
Cal.—City of Los Angeles v. Gage, 
274 P.2d 34, 127 C.A.2d 442. 

Ordinanoe invalid as confiioting with 
statute 

Provision of zoning ordinance 
which required removal of noncon¬ 
forming signs within two years of 
effective date of ordinance was In¬ 
valid for conflicting with statute pro¬ 
viding that any nonconforming use 
of structure existing at time of pas¬ 
sage of an ordinance mlght be con- 
tinued on lot or buildings so occu- 
pied. 

N.J.—United Advertlsing Corp. v, 
Borough of Raritan, 93 A.2d 362, 
11 N.J. 144. 

74. Cal.—^Rehfeld v. City and Coun¬ 
ty of San Francisco, 21 P.2d 419, 
218 C. 83. 

City of La Mesa v. Tweed & 
Gambrell Planing Mill, 304 P.2d 
803, 146 C.A2d 762. 

Stxaotural alteratious prolouging Ufe 
(1) A zoning ordinance may prop- 
erly limit use of an existing build- 
ing to building as It was at time 
ordinance became effective and pro¬ 
vide that any change therein which 
calls for a structura! alteration there¬ 
of must be done in accordance with 
prescrlbed regulations. 
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held that regulations may validly provide that if 
nonconforming uses are (Hscontinued or changed to 
a higher dassification or to a conforming use they 
may not thereafter be changed to a use of lower 
dassification.'^^ However, an ordinance providing 
for continuance of nonconforming uses has been 
held invalid in so far as it prohibits a change to a 
higher grade nonconforming use in the same build- 
ing.'^® 

§ 64. Density of Population 

Zoning regulatlons which have thelr Juatificatlon In 
the preventlon of overcrowding of land and the avold- 
ance of undue concentratlon of population bear a sub¬ 
sta ntiai relation to the publlc heaith, safety, morals, or 
general weifare. 

Generally speaking, zoning regulations which have 
their justification in the prevention of overcrowd¬ 
ing of land and the avoidance of undue concentra- 
tion of population bear a substantial relation to the 
public health, safety, morals or general welfare.^7 
Where statutory authority therefor exists, an ordi¬ 
nance regulating the density of population in a given 


area is not invalid merely because an owner of prop- 
erty is deprived of a more beneficial use of his prop- 
erty than he would have without the restriction.78 
However, an ordinance regulating the density of 
population in a given area is void in the absence of 
statutory authority therefor,^^ and a zoning ordi¬ 
nance prohibiting dwellings accommodating more 
than fourteen families on any acre of land has been 
held invalid and discriminatory if applicable to 
flats.®® 

§ 65. Pennits and Certificates 

Provisfons governing the grant or deniai of permits 
and certificates wlll generally be upheld If they are rea- 
sonable and within the general llmitatlons on the exer- 
clse of municipal powers; and, generally, regulations must 
lay down a sufllciently definite norm or Standard to guide 
and controi the body or offlclal authorized to grant or 
deny permits in the exercise of its or his power and dis- 
cretlon. 

Provisions governing the grant or deniai of per¬ 
mits will generally be upheld if they are reasonable 
and within the general limitations on the exercise 
of municipal powers,®^ and provided the manner of 


lowa.—Grangrer v. Board of Adjust- 
ment of City of Des Moines, 44 
N.W.2d 399, 241 lowa 1366. 

(2) Provisions prohlbitingr or regni- 
latlng structural alteratlon of bulld- 
Ingrs used for a nonconformlngr use, 
which will Indeflnitely prolongr life 
of building are not invalid and do 
not violate due process clause. 

Ky.—Selllgraan v. Von Allmen Bros., 
179 S.W.2d 207. 297 Ky. 121. 

Pa.—^Appeal of Pierce, Com.Pl., 47 
Mun.L.R. 65. 

(3) Zoning: statute and orders pro¬ 
viding that no structure shall be 
constructed, enlarged, or altered to 
prolong life of building without flrst 
obtalnlng permlt do es not unconstitu- 
tlonally deprive owner of property 
devoted to lawful nonconforming use 
of property rights without due proc¬ 
ess of law. 

Mo.—^Women*s Christian Ass*n of 
Kansas City v. Brown, 190 S.W.2d 
900, 354 Mo. 700. 

Repalr of nonoonfonnlngr buildlagTS 
dama ged by flre to extent of more 
than a certain per cent of their 
physical proportions and value may 
validly be prohibited. 

Cal.—^Balrd v. Bradley, 240 P.2d 1016, 
109 CJL2d 365. 

N.Y.—^Koeber v. Bedell, 8 N’.T.S.2d 
108, 254 App.Div. 684, afflrmed 21 
N.B.2d 200, 280 N.T. 692. 

Navin V. Barly, 56 N.T.S.2d 346. 

75. Ala.—State ex rei. Turner v. 
Baumhauer, 174 So. 514, 234 Ala. 
286. 

76. Mich.—Palmer v. City of De- 
troit, 11 N.W.2d 199, 306 Mich. 449. 

77. N.Y.—^Incorporated Village of 


Upper Brookvllle v. Torr, 158 N.Y. 
S.2d 899, 7 Misc.2d 725. 

Regulations as to number of families 
in dwellings see supra § 51. 

78. N.Y.—City of Albany v. Anthony, 
21 N.Y.S.2d 268, 174 Misc. 470, re- 
versed on other grounds 28 N.Y.S. 
2d 963, 262 App.Div. 401. 

78. N.Y.—City of Albany v. An¬ 
thony, 28 N.Y.S.2a 963, 262 App. 
Div. 401. 

80. 111.—Bjork V. Sallord, 164 N.B. 
699, 333 111. 355, 61 A.L.R. 561. 

81. Ark.—Seiz v. City of Hot 
Springs, 108 S.W.2d 897, 194 Ark. 
544. 

Cal.—^Ex parte Angelus, 150 P.2d 908, 
65 CA-2d 441. 

lowa.—^Marquls v. City of Waterloo, 
228 N.W. 870, 210 lowa 439. 

Mo.—^Brown v. Gambrel, 213 S.W.2d 
931, 258 Mo. 192. 

N.J.—Wulster v. Borough of Upper 
Saddle River, 124 A.2d 323, 41 N.J. 
Super. 199—^BYed v. Mayor and 
Council of Borough of Old Tappan, 
86 A.2d 317, 17 N.J.Super. 163, 
afflrmed 92 A.2d 473, 10 N.J. 515. 

Rinhart v. Wright, 44 A.2d 385, 
133 N.J.Law 374. 

N.Y.—^People v. Sessano, 29 N.Y.S.2d 
46, 176 Misc. 723. 

Ohio.—State ex rei. Snyder v. Yoter, 
30 N,B.2d 558, 66 Ohio App. 492. 
Pa.—^Berwick Lumber & Supply Co. 
V. City of Harrisburg, Com.Pl., 52 
Dauph.Co. 275. 

Permits and certificates in general 
see infra §S 219-249. 
field not invaUd as stopgap 
Ordinance, authorizingr City council 
to refuse Issuance of building permit 
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on applicatlon conflicting with regu¬ 
lations therein, although substantial- 
ly same as those of pending zoning 
ordinance later enacted, was not in¬ 
valid as stopgap or interim zoning 
ordinance, but merely announced 
councirs intentlon to refuse any per¬ 
mlt conflicting with proposed zoning 
ordinanca 

Pa.—A. J. Aberman, Inc. v. City of 

New Kensington, 105 A.2d 686, 877 

Pa. 520. 

2>ne process 

(1) Pro Vision of City zoning ordi¬ 
nance authorizing granting of condi- 
tlonal use permits to permit certain 
uses, of publlc concern in zones from 
which such uses would otherwise be 
excluded, when it be found that such 
uses were deemed essential or desir- 
able to public convenience or weifare, 
was not imconstitutional, as a deniai 
of due process. 

Cal.—Wheeler v. Gregg, 203 P.2d 37, 

90 CA-2d 348. 

(2) A permit is a reasonable re- 
quirement for a change from one non¬ 
conforming use to another noncon¬ 
forming use regardless of whether 
applicant conslders it to be within 
same class, and such requirement 
does not constitute an unconstitution- 
al deprlvation of owners* property 
and rights without due process of 
law. So, where there was considera¬ 
bis basis for dispute as to whether 
lawful nonconforming use was for a 
commercia! and riding stable or for 
a public stable, and it was necessary 
to decide whether proposed change 
to a dance hall was to same or low¬ 
er nonconforming use, and whether 
nonconforming use was proposed to 
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their adoption conforms to the rules governing the tion is that of the council or governing body*^ or of 
methods of adoption of ordinances, resolutions, and some municipal board or official;®^ to pennit an 
bylaws generally.®^ agency, in its uncontrolled discretion, to forbid a 

The grant or refusal of such permits must not be use of property in one block because it would create 
left to arbitrary discretion,whether that discre- hazards from fire or disease, while permitting an 


be expanded, appllcatlon of zoning 
law to require permit for such 
changre was reasonable and did not 
unconstitutionally deprlve owners of 
their property and rights without due 
process of law. 

Women*s Chrlstian Ass*n of 
Kansas City v. Brown, 190 S.W.2d 
900, 354 Mo. 700. 

FxoTlslon for notioe ahd heaxi&sr 
Where an ordinance provides for 
a hearing by municipal council in 
event that administrative offlcials act 
unfavorably on an appllcatlon for a 
building permit, it is not legally de¬ 
fective in failing to provide for no- 1 
tice and hearing by administrative 
offlcials. 

Del.—Garden Court Apartments v. 

Hartnett, 65 A.2d 231, 6 Terry 1. 
FrohlbltloiL of Issaaace of permit 

(1) Where garage owner had been 
denied a permit for a curb cut and 
driveway across sidewalk on a Street, 
subsequently enacted ordinance pro- 
viding that no permit shall be Is- 
sued for construction of any curb 
cut or driveway leading onto certain 
portions of streets, including Street 
on whlch garage was located, was 
valid as against garage owner and 
not retroactlve. 

Tex.—City of San Antonio v. Pigeon- 
hole Parking of Tex., Inc., 811 S. 
W.2d 218. 

(2) Ordinance, prohibitlng clty en- 
gineer from Issuing building permit 
for building within residential dis- 
trict of City except after applica- 
tion had been referred to city coun¬ 
cil unless building was a church, res- 
idence, school, private garage, or oth- 
er similar building, is within pollce 
Power of municipality. 

lowa.—^Hirsch v. City of Muscatlne, 
10 N.W.2d 71, 233 lowa 590. 
Pexmittiiig oextalh btudiLesseB in 
bnsluess dlstriots 

(1) Regulatlons requiring approv- 
al of municipality before activities 
or businesses of certain tsrpes can 
be established in a business, com- 
mercial, or induatrial distrlct are 
generally valid. 

Minn.—Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

(2) Under provlsion authorizing 
county legrisl&tive body to determine 
reasonable and practical means for 
putting xnaster plan into effect, coun¬ 
ty board of supervisors could require 
approval of planxilng commission and 
board of supervisors for construc¬ 
tion of flsh reduction piant in heavy 
tndustry zone, and was not requlred 


to reserve to itself authority to per¬ 
mit such construction regardless of 
decislon of planning commission. 

Cal.—Johnston v. Board of Sup*rs of 
Marin County, 187 P.2d 686, 31 C. 
2d 66. 

Seqnirements held Invalid or nnen. 
foroeable 

N.J.—Weininger v. Borough of Me- 
tuchen in Middlesex County, 45 A. 
2d 460, 183 ]Sr.J.Law 644, afflrmed 
49 A.2d 256, 134 N.J.Daw 662— 
Koslch V. Township Committee of 
Dover Tp., 170 A. 248, 112 N.J.Law 
281—^Pranfc J. Durkin Lumber Co. 
V. Fitzsimmons, 147 A. 566, 106 
N.J.Liaw 183. 

Tex.—Continental Oil Co. v. City of 
Wichita Falis, CivJLpp., 42 S.W.2d 
236. 

Imposllion of oonditlons 
A City may not impose restrlc- 
tions on granting or withholding of 
building permit other than those con- 
tained in law, and such conditions, 
if imposed, are ultra virea 
N.T.—Ballard v. Roth, 253 N.T.S. 6. 
141 Misc. 319. 

RatcUffe v. Morrison, 123 N.T.S. 
2d 831. 

xrnreasonable olasslfioatloii not ger¬ 
mane to interests of public health, 
safety, welfare, or convenlence, 
makes ordinance void. 

Wls.—^Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 476. 

82. Ala.—^Lewis v. Jenkins, 112 So. 
205, 216 Ala. 680. 

Ill.->^acobs V. City of Chicago, 244 
IlLApp. 132. 

83. Kan.—Gorpiis Jtizis olted in City 
of Tribune v. Connelly, 26 P.2d 
439, 440, 138 Kan. 398. 

Ky.—^Town of Jamestown v. Allen, 
144 S.W.2d 807, 284 Ky. 347—Sel- 
Ifgman v. Western & Southern Life 
Ins. Co., 126 S.W.2d 419, 277 Ky. 
551. 

N.T.—Viliage of Granvllle v. Krause, 
228 N.Y.S. 204, 131 Misc. 762. 

Dlttle V. Toung, 82 N.T.S.2d 909, 
afflrmed 85 N.Y.S.2d 41, 274 App. 
Dlv. 1005, reargumen* and appeal 
denied 86 N.Y.S.2d 288, 274 App. 
Div. 1065, motion denied 86 N.E.2d 
61, 298 N.Y. 918, afflrmed 87 N.B. 
2d 74, 299 N.Y. 699. 

Pa.—^Humphreys v. Schofleld, 14 Pa. 
Dist. & Co. 127. 

Tex.—Gulf Reflning Co. v. City of 
Dallas, Civ.App., 10 S.W.2d 161, er¬ 
ror dlsmissed. 

43 C.J. p 346 note 12. 
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Discretion to pennit use not offea* 
sive or hasardons 
Provlsion in zoning ordinance per¬ 
mitting any use in industrial dis- 
trict but provlding that no use should 
be permitted whlch would be offen- 
sive because of nolse, smoke, etc., 
or would be hazardous because of 
flre or exploslon, was not void on 
grround that uncontrolled and arbi¬ 
trary discretion was vested in agen¬ 
cy or offlclal to determine who should 
be issued a building permit and to 
say what was offenslve. 

Ala.—Walls v. City of Guntersville, 
45 So.2d 468, 253 Ala. 480. 

84. Idaho.—Continental Oil Co. v. 
City of Twin Falis, 286 P. 853, 49 
Idaho 89, followed in Independent 
School Dist. No. 1 of Twin Palis 
County V. Continental Oil Co., 286 
P. 360, 49 Idaho 109. 

N.J.—^Antonelli Const. v. Milstead, 
112 A.2d 608, 34 N.J.Super. 449. 

43 C.J. p 346 note 13. 

85. Conn.—^Keatlng v. Patterson, 43 
A.2d 659, 182 Conn. 210. 

Ky.—Selligman v. Western & South¬ 
ern Life Ins. Co., 126 S.W.2d 419, 
277 Ky. 561. 

Mich.—Osius v. City of St. Clalr 
Shores, 75 N.W.2d 26, 844 Mich. 
693. 

Mo.—^Fey v. Woermann, 230 S.W.2d 
681, 360 Mo. 728. 

Or,—^Roman Catholic Archbishop of 
Diocese of Oregon v. Baker. 16 P. 
2d 391, 140 Or. 600. 

Tex.—Gulf Reflning Co. v. City of 
Dallas, Clv.App., 10 S.W.2d 151, er¬ 
ror dismissed. 

43 C.J. p 346 note 14. 

Ordibances held not invalid 

(1) Generally. 

Ark.—Seiz v. City of Hot Springs, 
108 S.W.2d 897, 194 Ark. 644. 
Minn.—^Zalk & Josephs Realty Co. v. 
Stuyvesant Ins. Co. of City of New 
York, 253 N.W. 8, 191 Minn. 60. 
Mo.—^Pairmont Inv. Co. v. Woer¬ 
mann. 210 S.W.2d 26, 367 Mo. 625. 
N.Y.—Olp V. Town of Brighton, 19 
N.Y.S.2d 646, 173 Misc. 1079, af- 
firmed 29 N.Y.S.2d 956, 262 App. 
Div. 944. 

(2) An ordinance requiring a li- 
cense as a condition precedent to is- 
suance of a permit by inspector of 
buildings to carry on business of 
plastering is not unconstitutional on 
ground that it delegates undue dis¬ 
cretion to building Inspector. 

Minn.—State ex rei. Remick v. Clous- 

ing, 285 N.W. 711, 206 Minn. 296, 
123 A.L.R. 465 
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identical use in another similar block because it 
would not create such hazards, would be to delegate 
to the agency the power to deprive a Citizen of his 
property and vested rights without due process of 
law.s® 

It is generally held that a regulation or ordinance 
requiring permits must contain the conditions in 
pursuance of which applicant is entitled to his per- 


mit,*7 and must lay down a sufficiently definite nonn 
or Standard to guide and control the body or ofiicial 
authorized to grant or deny the permits in the ex- 
ercise of its or his power and discretion.^S An ordi¬ 
nance which authorizes city officials to grant, refuse, 
or revoke particular building or use permits without 
laying down sufficiently definite standards or uni- 
form rules to control the discretion of such officials 
may be invalid,^^ even though the officials will prob¬ 


as. Md.—Applestein v. Osborne, 143 

A. 666, 156 Md. 40. 

87. Ky.—Selligrman v. Western & 
Southern Life Ins. Co., 126 S.W.2d 
419, 277 Ky. 651. 

K.T.—Little V. Toungr, 82 N.Y.S.2d 
909, afflrmed 85 N.T.S.2d 41, 274 
App.Div. 1005, reargument and ap- 
peal denied 86 ]Sr.T.S.2d 288, 274 
App.Div. 1065, motlon denied 85 N. 

B. 2d 61, 298 N.T. 918, afflrmed 87 
K.B.2d 74, 299 N.T, 699. 

43 C.J. p 346 note 15. 

88. Cal.—^Roney v. Board of Sup’ra 
of Contra Costa County, 292 P.2d 
529. 138 C.A.2d 740. 

Pia.—^North Bay Vlllage v. Black- 
well, 88 So.2d 524. 

m.—City of Monmouth v. Lawson, 
102 N.B.2d 188, 845 IlLApp. 44. 

Mass.—Burnham v. Board of Appeals 
of Gloucester, 128 N.E.2d 772, 333 
Mass. 114—Sellors v. Town of Con- 
cord, 107 N.E.2d 784, 329 Mass. 259. 

Mo.—>Women*s Christian Ass’n v. 
Brown, 190 S.W.2d 900, 354 Mo. 
700. 

K.J.—^Antonelli Const. v. Milstead, 
112 A2d 608, 34 N.J.Super. 449— 
Pred V. Mayor and CouncU of Bor- 
ough of Old Tappan, 85 A.2d 317, 
17 N.J.Super. 153, afflrmed 92 A.2d 
473, 10 N.J. 515—Barry, Ina v. 
Board of Adjustment of City of 
Newark, 75 A,2d 752, 9 N.J.Super. 
529—^Phillips v. City of Paterson, 
66 A.2d 65, 3 N.J.Super. 281. 

Lehrer v. Board of Adjustment 
of City of Newark, 58 A.2d 265, 
187 N.J.Law 100—Pinn v. Municl- 
pal Council of City of Cllfton, 53 
A.2d 790, 136 N.J.Law 84—Phillips 
V. Town of Belleville, 52 A.2d 441, 
135 NJ.Law 271—Phillips v. Bor- 
ough of Bast Paterson, 46 A.2d 667, 
134 N.J.Law 161, afflrmed 50 A.2d 
869, 136 N.XLaw 203. 

N.Y.—Titus St. Paul Property Own- 
ers Ass*n v. Board of Zoning Ap¬ 
peals of Town of Irondequoit, 132 
N.Y.S.2d 148, 205 Misc. 1083. 

Kessel v. Michaelis, 169 N.Y.S. 
2d 109, afflrmed 167 N.Y.S.2d 1004, 
4 A.D.2d 884. 

Ohio.—State ex reL Selected Proper- 
tles V. Gottfried, 127 N.E.2d 371, 
163 Ohio St. 469. 

Tex.—City of Texarkana v. Mabry/ 
ClvApp., 94 S.W.2d 871, error dls- 
mlssed. 

Validity of zoning regulation. as de¬ 


pendent on prescription of defi¬ 
nite Standard generally see supra 
§ 26. 

Nonresidantial nses ia resldeatlal 
distxlct 

Where nonresidential or buslness 
uses are allowed only in a residential 
distrlct on the issuance of a permit 
by administrative offlcials, regulation 
in order to be valid must set up def¬ 
inite standards goveming issuance 
of permit. 

N.Y.—Gilchrest Realty Corp. v. Vil- 
lage of Great Neck Plaza, 85 N.Y. 
S.2d 224, reversed on other grounds 
90 N.Y.S.2d 740, 276 App.Div. 962, 
afflrmed 90 N.11.2d 486, 300 N.Y. 
619. 

Tex.—City of Dallas v. Urblsh, Clv. 
App., 262 S.W. 268. 

Matters whloh ordiaaaoe should oon- 
tain 

A zoning ordinance contalning a 
delegation of leglslative power to a 
zoning board of appeals must con- 
taln a declaratlon of legrlslative pol- 
icy, establish prlmary standards for 
carrylng it out, or lay down an intel- 
ligible prlnciple to which board must 
conform wlth a proper regard for 
protection of public interest and with 
such degree of certainty as nature of 
case permits and to require a pro- 
cedure under which, by appeal or 
otherwise, both public interests and 
private rights shall have due con¬ 
siderati on. 

Conn.—Keatlng v. Patterson, 43 A. 
2d 659, 132 Conn. 210. 

Ordlnaaoe held valid 
(1) In general. 

Mass.—^Burnham v. Board of Appeals 
of Gloucester, 128 N.E.2d 772, 333 
Mass. 114—^Building Com^r of Med- 
ford V, C, & H. Co., 66 N.B.2d 687, 
319 Mass. 273. 

Minn.—^Zalk & Josephs Realty Co. v. 
Stuyvesant Ins. Co. of City of New 
York, 253 N.W. 8, 191 Minn. 60. 
NJ".—^Tulsa Oil Co. v. Morey, 60 A. 

2d 302, 137 N.J.Law 388. 

N.Y.—Aloe V. Dassler, 106 N.Y.S.2d 
24, 278 App.Div. 976, afflrmed 106 
N.E.2d 104, 303 N.Y. 878—Mirschel 
V. Welssenberger, 100 N.Y.S.2d 462, 
277 App.Div, 1039. 

Maxwell v. Klaess, 82 N.Y.S.2d 
688, 192 Misc. 939, appeal dismissed 
86 N.Y.S. 880, 274 App.Div. 943, and 
Goddard v. Klaess, 86 N.Y.S.2d 331 
—Olp V. Town of Brlghton, 19 N. 
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■ T.S.2d 548, 173 Mlsc. 1079, affirmed 
29 N.Y.S.2d 966, 262 App.Dlv. 944. 
Okl.—Ptak V. City of Oklahoma City, 
229 P.2d 567, 204 Okl. 336. 

(2) Not indefinite or ambiguoua 
Wis.—State ex rei. Saveland Park 
Holding Corp. v. Wieland, 69 N.W. 
2d 217, 269 Wis. 262, certiorari de¬ 
nied 76 S.Ct 81, 850 U.S. 841, 100 
L.Ed. 750. 

Cteieral standards oapable of reasoiu 
able applioation 

Standards of zoning ordinance 
which, although stated in general 
terms, were capable of reasonable 
application and were sufflclent to lim- 
it and define board of zoning ap¬ 
peals’ discretionary powers, prevent- 
ed zoning ordinance from being un- 
constitutional as applied to proper¬ 
ty on ground that no standards had 
been enacted to govem determination 
of board with respect to granting of 
permit for erection of gasoline fllling 
station. 

N.Y.—Crossroads Realty v, Gilbert, 
109 N.Y.S.2d 69. 

89- Conn.—^Keatlng v. Patterson, 43 
A.2d 669, 132 Conn. 210. 

Pia.—^North Bay Village v. Black- 
well, 88 So.2d 524. 

111.—^People ex rei. Schimpff v. Nor- 
vell, 13 N.E.2d 960, 368 111. 325. 

City of Monmouth v. Lawson, 
102 N.E.2d 188, 346 Ill.App. 44— 
City of Watseka v. Blatt, 60 N.B. 
2d 689, 320 Ill.App. 191. 

Kan.—^Hudson Properti es, Inc. v. 
City of Westwood, 310 P.2d 986, 
181 Kan. 320. 

Ky.—Colyer v. City of Somerset, 208 
S.W.2d 976, 306 Ky. 797—Bowman 
V. Board of Councilmen of City of 
Blizabethtown, 196 S.W.2d 730, 803 
Ky. 1. 

La.—^McCauley v. Albert B. Briede & 
Son, 90 So.2d 78. 231 La. 36. 

Mich.—Osius v. City of St Clair 
Shores, 75 N.W.2d 26, 344 Mich. 
693. 

Mo.—State ex rei. Ludlow v. Quffey, 
306 S.W.2d 552. 

N.J.—Antonelli Const. v. Milstead, 
112 A.2d 608, 34 N.J.Super. 449. 

Phillips V. Borough of East Pat¬ 
erson, 46 A,2d 667, 134 N.J.Law 
161, afflrmed 50 A.2d 869, 136 N.J. 
Law 203. 

N.Y.—Little V. Young, 85 N.Y.S.2d 
41, 274 AppJDiv. 1005, reargument 
and appeal denied 86 N.Y.S.2d 288, 
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ably use the power so granted oniy for the public 
good.^® Standards are provided, howcver, where, 
although stated in general terms, they are capable 
of a reasonable application and are sufficient to limit 
and define the board^s discretion.^i 

It has been held that an ordinance is not invali- 
dated by its failure to contain rules and regulations 
for the granting of permits, where the incorporation 
of such rules and regulations is permitted, but not 
required, by the statute authorizing the ordinance ;^2 
and also that, if the goveming body enacting the 
regulation has legislative power to prohibit the erec- 
tion of a particular structure, or otherwise to regu¬ 
late the use of property, it may retain the power to 
pass on each application for a permit under a par¬ 
ticular regulation without setting forth the standards 
which will govem its decision.^3 So, exceptions to 
the general rule requiring the ordinance to prescribe 
definite standards exist where necessity requires the 
vesting of discretion in the officer charged with the 
enforcement of an ordinance,^^ as where it is im- 
practicable or impossible to fix a definite rule or 

standard.^5 

An ordinance requiring a person using property 
for a particular purpose to obtain a certificate of oc- 
cupancy depends for its validity on the right of the 
municipality to prohibit such use;^^ hence, where 


such prohibition in its application to particular prop¬ 
erty bears no substantial relationship to the public 
health, safety, or general welfare, the provision re¬ 
quiring a certificate of occupancy therefor is in- 
valid.®7 It is within the power of a municipality 
to authorize the refusal of a permit for any house 
or structure deemed to be unsafe, obnoxious or detri- 
mental to public welfare;^* but it has been held 
that where a municipality determines that a district 
is suitable for general industrial use, it may not re- 
serve the power to decide on individual application 
which industrial uses will be admitted.®^ 

Conseni of adjacent property owners. In accord- 
ance with the rules stated supra § 43, provisions re¬ 
quiring as a condition to the granting of a permit 
that the consent of a stated percentage of adjacent 
property owners be obtained are generally held 
valid,^ unless the area in which the property owners* 
consents must be obtained is unreasonably large.^ 
It is, however, only as to buildings, the location of 
which a municipal Corporation has power to direct, 
that it may reqtiire the consent of property owners 
as a condition of granting building permits.® More- 
over, provisions requiring the consent of property 
owners have been held void where they imposed re- 
strictions or conditions on the granting of a permit 


274 App.Div. 1065, motion denied 85 
N.R2d 61, 298 N.Y. 918, afflrmed 
87 N.B.2d 74, 299 N.Y. 699. 

Village of Granvllle v. Krause, 
228 N.Y.S. 204, 131 Misc. 752. 

Gilchrest Realty Corp. v. Village 
of Great Neck Plaza, 85 N,Y.S.2d 
224, reversed on other grounds 90 
N.Y.S.2d 740, 276 App.Div. 962, af¬ 
flrmed 90 N.E.2d 485, 300 N.Y. 619. 

Pa.—Shen-Penn Production Co. v. 
Shenandoah Borough, Quar.Sess., 
44 Sch.Leg.Bec. 31. 

Tex.—City of Houston v. Freedman, 
Clv.App., 293 S.W.2d 515, error re- 
fused no reversible error—Gulf Re- 
flning Co. V. City of Dallas, Civ. 
App., 10 S.‘W‘.2d 161, error dis- 
missed. 

90. Ky.—Town of Jamestown v. Al- 
len, 144 S.W.2d 807, 284 Ky. 347. 

91. N.Y.—^Aloe V, Dassler, 106 N.Y. 
S.2d 24, 278 App.Div. 976. 

Crossroads Realty v. Gilbert, 109 
N.Y.S.2d 59. 

92. lowa.—^Hirsch v. City of Musca- 
tine, 10 N.W.2d 71, 233 lowa 590— 
Scott V. City of Waterloo, 274 N.W. 
897, 223 lowa 1169—Marquis v. 
City of Waterloo, 228 N.W. 870, 210 
lowa 439. 

93. N.Y.—Green Polnt Sav. Bank v. 
Board of Zoning Appeals of Town 
of Hempstead, 24 N.£!.2d 319, 281 
N.Y. 584, appeal dismissed 60 S.Ct. 
719, 809 U.S. 633, 84 L.S3d. 990—1 
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Olp V. Town of Brighton, 19 N.Y.S. 
2d 546, 173 Misc. 1079, afflrmed 29 
N.Y,S.2d 966, 262 App.Div. 944. 

43 C.J. p 346 note 16. 

94. Mo.—State ex rei. Ludlow v. 
Guffey, 806 S.W.2d 552. 

95. Mo.—State ex rei. Ludlow v. 
Guffey, supra. 

Ordinance held valid 
Zoning ordinance provision, which 
prescribed procedure for determlning 
whether filling station in certain zone 
would promote health, safety, mor- 
als, or general welfare of community 
by determlning whether such use 
would adversely ailect character of 
neighborhood, trafflc conditions, pub¬ 
lic utility facilities, and other mat- 
ters pertalning to general welfare, 
and which required that such deter- 
mination be made on evidence and 
facts adduced before city council suf- 
flciently circumscribed legislative 
discretion delegated to council. 

Mo.—State ex reL Ludlow v. Guffey, 
supra. 

96. N.J.—Prank J. Durkin Lumber 
Co. V. Fitzsimmons, 147 A. 556, 106 
N.J.Law 188. 

N.Y.—Stafford v. Incorporated Vil¬ 
lage of Sands Point, 102 N.Y.S.2d 
910, 200 Misc. 57. 

97. N.J.—^Frank J. Durkin Lumber 
Co. V. Fitzsimmons, 147 A. 555, 106 
N.J.Law 183. 


98. Ark.—City of West Helena v. 
Bockman, 266 S.W.2d 40, 221 Ark, 
677—Seiz v. City of Hot Springs, 
108 S.W.2d 897, 194 Ark. 544. 

N.J.—Contras v. Jersey City, 185 A, 
472, 5 N.JMlsc. 69. 

99. N.J.—Kozesnik v. Montgomery 
Tp., 131 A.2d 1, 24 NJ-. 154. 

1. Mich.—City of Bast Lansing v. 
Smith, 269 N.W. 678, 277 Mloh. 496 
—C. K. Eddy & Sons v. Tiemey, 
267 N.W. 852, 276 Mich. 888. 

N.Y.—^Epstein v. Weisser, 102 N.Y. 
SJ2d 678, 278 App.Div. 668, af¬ 
flrmed 100 N.B.2d 186, 802 N.Y. 916 
—Sanders v. Davidson, 17 N.Y.S.2d 
627, 258 App.Div. 1068, afflrmed 31 
N.B.2d 764. 284 N.Y. 780. 

Application of Dolat, 75 N.Y.S. 
2d 862, 191 Misc. 73. 

Ohlo.—State ex rei. Standard Oil Co. 

V. Combs, 194 N.B. 876, 129 Ohio 
St 251. 

Pa.—Appeal of Perrin, 166 A. 806, 306 
Pa. 42, 79 A.L.R. 912, followed in 
Appeal of Goodman, 156 A. 309, 805 
Pa. 55. 

88 C.J. p 76 note 34. 

2. DL—People v. Oak Park, 107 N 
E. 636, 266 IlL 865. 

3. IlL—People V. Oak Park, 109 N. 
E. 11, 268 111. 256. 

lowa.—Downey v. Sioux City, 227 N. 

W. 125, 208 lowa 1273, followed 
in WoUe ▼. Sioux City, 229 N.W. 
214. 
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other than those contained in the law,^ or where the 
ordinance could not be construed as containing a 
proliibition.5 A provision requiring public hearings 
on an application for permission to conduct certam 
cnterprises does not render an ordinance invalid as 
requiring a plebiscite of the neighborhood where 
there is nothing in the ordinance which makes the 
opinions expressed at such hearing binding on the 
board.6 

Unauthorized delegation or reservation of Power, 
An unauthorized delegation to, or reservation by, a 
particular body or official of power with respect to 
the granting or refusal of permits is invalid.^ 

Imposition of permit fee, Where the statute 
authorizing the adoption of the zoning ordinance 
does not specifically or impliedly provide for the im¬ 
position of an annual permit fee for license for the 
operation of a business or occupation, an ordinance 
provision is invalid which requires the operators of 
a specified business to pay annual permit fees.8 

Provision as to appeal. An ordinance purport- 
ing to give to aggrieved adjoining landowners a 
remedy of appeal from the granting of a permit is 

4. N.T.—Ballard v. Roth, 253 N.T. 

S. 6, 141 Misc. 319. 

5. Conu.—Du Pont t. LIciuop Con- 
trol Commission, 71 A.2d 34, 136 
Conn. 286. 

Sale of U 4 Uor 

Where sale of liquor was not pro- 
hibited in business zone ajid other 
Parts of ordinance were devoted to 
srrantlngr of permits therefor. ordi- 
nance could not be construed as con¬ 
taining a prohibition so as to render 
valld requlrement of consent of prop- 
erty owners on theory that consent 
was only essential to permit walver 
of an exlstlng restriction. 

Conn.—^Du Pont v. Liquor Control 
Commission, supra. 

Wis.—Smlth V. City of Brookfield, 

74 N.W.2d 770, 272 Wis. 1. 

7. N.J.—Atlantic Refining Co. v. 

Township of Landis, 197 A. 722, 

120 N.J.Law 60. 

Ohlo.—State ex rei. Ssmod of Ohio of 
United Lutheran Church In Ameri¬ 
ca V. Joseph, 39 N.E.2d 515, 139 
Ohio St 229, 188 A.L.R. 1274. 

Regulatione granting to administra- 
‘ tive board or offlcer power to grant 
use permits as not invalid dele¬ 
gation of legislative power gener- 
ally see supra § 42. 

Power held Improperly deiegated 
Requlrement of zoning ordinance 
that location or operation of Junk 
yard in Industrial distrlct «han be 
subject to approvaJ of board of zon¬ 
ing appeals is invalid as delegating 
to board a power which zoning act 


invalid where the town was not authorized by the 
statute to provide for such appeal.^ On the other 
hand, an ordinance expressly authorizing rehearings 
by the board of appeals has been held valid as whol- 
ly consistent with the broad discretion conferred by 
charter on the board in passing on a case on ap- 
peal.^® 

§ 66. Variances or Exceptions 

Provisione vestlng administrative bodies with power 
to grant a varlance or exception are generally valid if 
they are reasonabie and conform to the general limitations 
on the exercise of power by munlclpal corporatione, but 
they must contain sufficlently definite standards to gulde 
and control the action of the board. 

Provisions vesting administrative bodies with 
power, within prescribed limits, to grant or deny 
particular property owners a right, generally termed 
a variance or exception, to use property in noncon- 
formity with the regulations, where unnecessary 
hardships or practical difiSculties would otherwise 
resuit, ordinarily will be held valid if they are 
reasonabie and conform to the general limitation 
on the exercise of power by municipal corpora- 
tions;^^ and it has even been held that a provision 

was not objectionable on ground that 
power to create varlance In zoning 
law is expressly given by legislature 
to zoning board of appeals and not to 
town board, slnce provision requiring 
approval of town board did not in¬ 
volve “varlance." 

N.T.—Green Point Sav. Bank v. 
Board of Hempstead, 24 N.E.2d 
319, 281 N.T. 534, appeal dlsmissed 
60 S.Ct. 719, 309 U.S. 633, 84 L.Ed. 
990. 

8. Ind.—Tomlinson v. Marion Coun- 
ty Plan Commission, 122 N.B.2d 
852, 234 Ind. 88. 

Mass.—^Tranfaglia v. Building 
Commissioner of Winchester, 28 N. 
E.2d 537, 306 Mass. 495. 

10. Cal.—^Lindell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, 144 P.2d 4, 23 C. 
2d 303. 

11. U.S.—Gorieb v. Pox, Va., 47 S. 
Ct 675, 274 U.S. 603, 71 L.Ed, 1228, 
53 A.L.R. 1210. 

Cal.—Johnston v. Board of Sup’rs of 
Marln County, 187 P.2d 686, 31 C. 
2d 66. 

Stelger v. Board of Sup’rs of Los 
Angeles County, 300 P.2d 210, 143 
C.A.2d 352—Wheeler v. Gregg, 203 
P.2d 37, 90 C.A.2d 348. 
lowa.—^Anderson v. Jester, 221 N.W. 
354, 206 lowa 452. 

La.—State ex rei. Manhein v. Har- 
rlson, 114 So. 169, 164 La. 664. 

Md.—^R. B. Const. Co. v. Jackson, 137 
A 278, 162 Md. 671. 

N.T.—^Eckerman v. Murdock, 94 N.T. 
S.2d 667, 276 App.Div. 927. 

Burke v. Cohen, 13 N.T.S.2d 984. 


exclusively committed to city coun- 
cil. 

111.—City of Watseka v. Blatt, 50 N. 
E.2d 589, 320 IlLApp. 191. 

Power held not improperly deiegated 

(1) Generally. 

Del.—^Papaioanu v. Commissioners 
of Rehoboth, 20 A2d 447, 26 Del. 
Ch. 827. 

Minn.—^Zalk & Josephs Realty Co. v. 
Stuyvesant Ins. Co. of City of New 
Tork, 263 N.W. 8, 191 Minn. 60— 
State V. Liudquist, 214 N.W. 260, 
171 Minn. 334. 

N.J.—^Brandon v. Board of Com*rs of 
Town of Montclair, 11 A2d 304, 
124 N.J.Law 135, afflrmed 15 A2d 
698, 126 N.J.Law 367. 

N.T.—^Village of Attica v. Day, 236 
N.T.S. 607, 134 Misc. 882, afflrmed 
243 N.T.S. 916, 230 App.Div. 776. 

(2) A provision In zoning ordi¬ 
nance, that plannlng commission 
dnding that detriment or injury to 
neighborhood would not resuit from 
Issuance of permit, could approve 
and transmit permit, together with 
complete report of commisslon’s find- 
ings and recommendations to City 
councll for approval and Indorse- 
ment, was not a delegation of power 
or authority of city council to plan¬ 
nlng commission. 

Cal.—^Hopkins v. MacCulloch, 95 P. 
2d 960, 35 C.A2d 442. 

Power held not improperly reserved 
Zoning ordinance, which uniformly 
provided that special uses may be 
made of land in a business distrlct 
subject to consent of a town board, 
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for variances is frequently essential to the validity 
and constitutionality of the regulations them- 
selves;^2 although there is some authority to the 
effect that the fact that the regulations contain no 
provisions for exceptions and variances other than 
for nonconforming uses is not fatal to their valid- 
ity.^^ As shown supra § 42, the power to authorize 
a variance from the terms of a zoning ordinance 
may be granted to an administrative hoard without 
violating the principle against the delegation of 


legislative powers. 

In order to be valid, provisions for the granting 
of variances or special exceptions must affect alike 
all persons in the same situations,!^ must prescribe 
an adequate method of giving the parties affected 
due notice of the hearing before the board,!® and 
must contain sufficiently definite standards to guide 
and control the action of the board;i® and where 
such requirements are not satisfied the provision may 
be invalid.^^ On the other hand, such provisions are 


B.I.—^Dunham v. Zoning Board of 
Town of Westerly, 26 A.2d 614, 68 
R.L 88. 

Tex.—^Driskell v. Board of Adjust- 
ment, Civ.App., 196 S.W.2d 694. 
Variances or exceptions in general 
see infra §§ 268—316. 

Xiawfol ezercise of poUce power 
Md.—Marino v. City of Baltimore, 
137 A.2d 198, 216 Md. 206. 

BevocatioA of exoeptiLons 

Provisions of county rezoning or¬ 
dinance authorizing regional plan- 
nlng commission to revoke automatic 
exception of existing uses from zon¬ 
ing restrictions therein, If commis¬ 
sion flnds that use of excepted prop- 
erty only for purposes permitted in 
zone wherein it is located, would not 
impair any person’s constitutional 
right, or that use for which approval 
was granted is being so exercised 
as to be detrimental to public health 
or safety or constitutos a nuisance, 
are constitutional and within pre- 
scribed objectives of police power. 
Cal.—^Livingston Hock & Gravel Co. 
V. Los Angeles County, 272 P.2d 4, 
43 C.2d 121. 

FinaUty of declsioiL 

A provision of a zoning ordinance 
that when an application for a vari¬ 
ance is passed on by board of direc- 
tors, its decision shall be final is val¬ 
id. 

Cal.—^Rubin v. Board of Directors of 
City of Pasadena, 104 P.2d 1041, 
16 C.2d 119. 

When no appUcatlon. made 
Where there exists a provision for 
variance and no application is made 
thereunder, there is no such com¬ 
pleto and absolute prohibition of use 
as to bring before court question as 
to whether there has been an uncon- 
stltutional deprivation of property. 
N.Y.—^Incorporated Village of Upper 
Brookville v. Faraco, 125 N.T.S. 
2d 214, 282 APP.Div. 943, affirmed 
120 N.B.2d 836, 307 N.T. 642. 

ProvisioiL for notice and hearing 
Where zoning ordinance provided 
for hearing on application for vari¬ 
ance by planning commission on no¬ 
tice and that planning commission 
should make recommendation as to 
action on application to city council, 
and due notice and full hearing was 


accorded by commission, failure of 
ordinance to provide for second no¬ 
tice did not make action of council 
in refuslng permit a taking of ap- 
plicanfs property without due proc- 
ess of law, but even though notice of 
proceedings before council was es¬ 
sential to due process, a provision 
in ordinance requiring council to 
pass on recommendations 6f commis¬ 
sion at its next regular meetlng aft- 
er flling of recommendations was 
sufficient notice of hearing. 

Cal.—^Eegan v. Council of City of 
San Mateo, 110 P.2d 95, 42 C.A.2d 
801. 

12. Cal.—^Triangle Ranch v. Union 
on Co. of Cal., 287 P.2d 637, 136 C. 
A.2d 428—City of San Mateo v. 
Hardy, 149 P.2d 307, 64 C.A.2d 794. 

N.J.—^Brandon v. Board of Com’rs of 
Town of Montclair, 11 A.2d 804, 
124 N.J.Law 136, afflrmed 16 A.2d 
698, 126 N.J.Law 367. 

N.Y.—^Thomas v. Board of Standards 
and Appeals of City of New York, 
33 N.Y.S.2d 219, 263 App.Dlv. 362, 
reversed on other grounds 48 N.E. 
2d 284, 290 N.Y. 109. 

Van Axiken v. Klmmey, 262 N.Y. 
S. 343, 141 Misc. 117. 

Pa.—Casper v. Exley, 45 Pa.Dist. & 
Co. 664. 

“The history of all the litigation 
involvlng zoning regulations shows 
that to insure the validity of the 
zoning plan for an entire municipal- 
ity, the legislative body must vest 
in some subordlnate body the power 
to grant variances In appropriate 
cases.” 

Cal.—^Metcalf v. Los Angeles County, 
148 P.2d 645, 647, 24 C.2d 267. 

N.Y.—^Thomas v. Board of Standards 
and Appeals of City of New York, 
33 N,Y.S.2d 219, 230, 263 App.Div. 
352. 

13. Me.—^Bolduc V. Pinkham, 88 A. 
2d 817, 148 Me. 17. 

14. Md.—Sugar v. North Baltimore 
Methodlst Protestant Church, 166 
A. 708, 164 Md. 487. 

N.Y.—^Young Women’s Hebrew Ass’n 
V. Board of Standards and Appeals 
of City of New York, 194 N.E. 761, 
266 N.Y. 270, reajgument denied 
195 N.B. 376, 266 N.Y. 672, appeal 
dismissed Gelkam Bealty Corpora¬ 
tion V. Young Women’s Hebrew 
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Ass*n, 66 S.Ct 109, 296 U.S. 537, 80 
L.Ed. 382. 

Aberdeen Garage v. Murdock, 16 
N.Y.S.2d 66, 267 App.Div. 646, af- 
flrmed 28 N.E.2d 46, 283 N.Y. 660. 

16. N.Y.—In re Cobb, 217 N.T.S. 693, 
128 Misc. 67. 

13. Fla.—^North Bay Village v. 

Blackwell, 88 So.2d 524. 

Md.—Jack Lewis, Inc., v. Mayor and 
City Council of Baltimore, 164 A. 
220, 164 Md. 146, appeal dismissed 
54 S.Ct. 56, 290 U.S. 685, 78 L.Ed. 
517. 

N.J.—Ward v. Scott. 98 A.2d 385, 11 
N.J. 117. 

Phillips V. City of Paterson, 66 
A.2d 66, 8 N.J.Super. 281. 

Potts V. Board of Adjustment of 
Borough of Princeton, 43 A.2d 850, 
133 N.J.Law 230. 

N.Y.—Freitag v. Marsh, 106 N.Y.S. 
2d 927, transferred, see, 115 N.Y.S. 
2d 838, 280 App.Div. 934. 

Pa,—^Food Corporation v. Zoning 
Board of Adjustment of City of 
Philadelphia, 121 A.2d 94, 384 Pa. 
288. 

Rubin V. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 5 Bucks Co. 207— 
Miller v. Zoning Bd. of Middle- 
town Tp., Com.Pl., 2 Bucks Co. 237 
—^Marrone v. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 43 Del.Co. 166— 
Congregation Adath Jeshurun v. 
Cheltenham Tp„ Com.Pl., 70 Montg. 
Co. 345. 

Validity of zoning regulation as de¬ 
pendent on prescrlption of definite 
standards generally see supra § 
26. 

17. 111.—Speronl v. Board of Appeals 
of City of Sterllng, 15 N.E.2d 302, 
368 111. 668—^W'elton v. Hamllton, 

176 N.E. 333, 344 111. 82. 

La.—^McCauley v. Albert E. Brlede & 
Son, 90 So.2d 78, 231 La. 36. 

Md.—Chayt v. Board of Zoning Ap¬ 
peals of Baltimore City, 9 A.2d 747, 

177 Md. 426—Sugar V. North Bal¬ 
timore Methodlst Protestant 
Church, 166 A. 703, 164 Md. 487— 
Jack Lewis, Inc. v. Mayor and City 
Council of Baltimore, 164 A. 220, 
164 Md. 146, appeal dismissed 64 
S.Ct. 66, 290 U.S. 685, 78 L.Ed. 617 
—Goldman v. Crowther, 128 A. 60, 
147 Md. 282, 38 A.L.R. 1455. 
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not invalid where they are otherwise unobjectionable 
and contain sufficiently definite standards to govem 
and control the action of the body authorizcd to 
grant the variance^* and do not give the board pow- 
er to change zoning lines or make other material or 
permanent changes in zoning ordinances as enact- 
ed;i® and in the absence of standards or guides to 
aid the commission in determining whether or not 
a variance shonld be granted, an ordinance vfhidti 
provides for. a final approval by the city council is 
not unconstitutional.20 


§ 67. Other Matters 

The validity of zoning regulatione as to various other 
partieular matters has been adjudicated. 

Zoning regulations as to various partieular mat¬ 
ters have been upheld as valid exercises of the police 
power,2i induding regulations requiring electric 
transmission lines within certain districts to be lo- 
cated underground,22 prohibiting the sale of intoxi- 
cating liquors within certain zones or distances from 
certain buildings,23 or restricting the number of 


Mass.—Smith v. Board of Appeals of 
Fall River, 65 N.B.2d 647, 319 Mass. 

341. 

Mo.—Fairmont Inv. Co. v. Woermann, 
210 S.W.2d 26, 367 Mo. 626. 

N.J.—^Diiffcon Concrete Products v. 
Boreug*!! of Cresskill, 68 A.2d 104, 
187 N.J.Law 81, reversed on other 
grounds 64 A.2d 847, 1 N.J. 509, 9 
A.L.R.2d 678. 

N.T.—Concordia Collegiate Institute 
V. Miller, 93 N.B.2d 632, 301 N.T. 
189, 21 A.L.R.2d 644. 

Underhill v. Board of Appeals of 
Town of Oyster Bay, 72 N.T.S.2d 
688, affirxned 76 N.Y.S.2d 327, 278 
App.Diy. 788, ajQELrmed 80 N.B.2d 

342, 297 N.T. 937. 

R.I.—Flynn v. Zoning Bd. of Revlew 
of City of Pawtucket, 73 A.2d 808, 
77 R.I. 118. 

Tex,—Texas Consol. Theatres v. Pit- 
tiUo, Civ,App., 204 S.W.2d 396— 
Gulf Reflnlng Co. v, City of Bal¬ 
las, Civ.App., 10 S.W.2d 161. 

Ordinance oonMdered Ineffeotual 

Zoning ordinance, whlch provided 
for varlances based on practical diffl- 
culty or unnecessary hardshlp, was 
ineffeotual to empower zoning board 
of appeals to grant special excep- 
tion use. 

N.T.—Freitag v. Marsh, 106 N.T.S. 
2d 927, transferred, see, 116 N.T.S. 
2d 838, 280 App.Div. 934. 

18. Conn.—Service Realty Corp. v. 
Planning and Zoning Bd. of Ap¬ 
peals of Town of Greenwich, 109 
A.2d 266, 141 Conn. 632—Bishop 
V. Board of Zoning Appeals of City 
of New Haven, 63 A.2d 669, 133 
Conn. 614. 

Del.—Appeal of Blackstone, 190 A. 

697, 8 W.W.Harr. 230. 

Fla.—City of Miami Beach v. State 
ex rei. Ross, 193 So. 543, 141 Fla. 
407—State ex reL Landis v. Valz, 
167 So. 661, 117 Fla. 811. 

Ga.—^MeCord v. Ed. Bond & Condon 
. Co., 165 SJB3. 690, 176 Ga. 667, 86 
A.L.R. 703. 

lowa.—^Zlmmerman v. 0'Meara, 246 
N.W. 716, 216 . lowa 1140. 

La.—State ex rei, Manheln v. Har- 
rison, 114 So. 169, 164 La. 664. 

Md.—^Heath v. Mayor & City Council 
of Baltlmore, 68 A.2d 896, 190 Md. 
478—Heath v. Mayor and City 


Council of Baltlmore, 49 A.2d 799, 
187 Md. 296—R B. Construction 
Co. V. Jackson, 137 A 278, 162 Md. 
671. 

Mass.—Opinlon of the JTustices, 73 
N.E.2d 881, 321 Mass. 759. 

N.HL—^Fortuna v. Zoning Bd. of Ad- 
Justment of City of Manchester, 60 
A.2d 133, 96 N.H. 211—Sundeen v. 
Rogers, 141 A 142, 83 N.H. 263, 
57 AL.R. 950. 

N.J.—Mlstretta v. City of Newark, 
109 A2d 677, 33 N.J.Super. 206— 
Phillips V. City of Paterson, 66 A 
2d 65, 3 K.J.Sup6r. 281. 

N.T.—Perri v. Zoning Bd. of Ap¬ 
peals of Incorporated Vlllage of 
Scarsdale, Westchester County, 128 
N.T.S.2d 774, 283 App.Div. 818— 
Thomas v. Board of Standards and 
Appeals of City of New TorA 33 
N.T.S.2d 219, 263 App.Div. 362, re¬ 
versed on other grounds 48 N.E.2d 
284, 290 N.T. 109. 

Application of Arlington Village 
Development Corp., 124 N.T.S.2d 
172, 204 Mlsc. 395, affirmed 128 N. 
Y.S.2d 696, 283 App.Div. 800—St. 
BasiPs Churoh v. Eerner, 211 N.T. 
S. 470,126M;isc. 526. 

Eessel v. Michaells, 169 N.T.S. 
2d 109, afflrmed 167 N.T.S.2d 1004, 
4 AD.2d 884. 

Ohio.— Zi. & M. Investment Co. v. Cut- 
ler, ISO N.E. 379, 126 Ohlo St. 12, 
86 ALR. 707. 

Okl.—^In re Dawson, 277 P. 226, 136 
OkL 113. 

Pa.—^Root V. City of Brie Zoning Bd. 
of Appeals, 118 A.2d 297, 180 Pa 
Super. 38—^Huebner v. Philadelphia 
Sav. Fund Soc, 192 A 139, 127 Pa. 
Super. 28. 

Commonwealth v. Campbell, 
Quar.Sess., 29 Erie Co. 113. 

S.C.—^Momeler v. John McAlister, 
Inc., 27 S.B.2d 504, 203 S.C. 863. 
Tenn.—Spencer-Sturla Co. v. City of 
Memphis, 290 S.W. 608, 156 Tenn. 
70. 

Wis.—Thalhiofer v. Patri, 8 N.W.2d 
761, 240 Wls. 404. 

Delegatlon of power not nnlawfoi 
(1) Delegation of power to a board 
to grant variances, whlch was not a 
delegation of power unaccompanied 
by a prescription of Standard for 
guidance, was not nnlawfuL 
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N.T.—^Roosevelt Field v. Town of 
North Hempstead, 98 N.T.S.2d 350, 
277 App.Div. 889. 

(2) Zoning ordinance providing 
that board of appeals shall perform 
Its duties in manner prescrlbed by 
section of statute providing for min- 
utes and records to be kept by board 
and hearlngs to be held after notice 
glven, and providing for complete re- 
vlew of board's acts by aggrieved 
party, is not an unlawful delegation 
of legislatlve authority by town 
board. 

N.T.—^Holy Sepulchre Cemetery v. 
Town of Greece, 79 N.Y.S.2d 683, 
191 Misc. 241, afflrmed 79 N.T.S.2d 
863, 273 App.Div. 942. 

19. Ala.—Nelson v. Donaldson, 50 
So.2d 244. 256 Ala. 76. 

Fla.—^Tau Alpha Holding Corpora¬ 
tion V. Board of Adjustments of 
City of Gainesville, 171 So. 819, 
126 Fla. 868. 

20. 111.—^Petterson v. City of Naper- 
vUle, 137 N.B.2d 371, 9 IlL2d 283. 

21. Denying vehicnlar aooess to 
abnttlng propeerty 

City may, in interest of public 
safety, impose such restrictions as it 
may find necessary to preservation 
of Public safety even to extent of de- 
nying vehlcular access to property of 
abutting owner and under such cir- 
cumstances denial of access does not 
violate due process. 

Minn.—Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

22. Md.—Kahl V. Consolidated Gas, 
Elee. Light & Power Co. of Balti- 
more, 60 A.2d 764, 191 Md. 249. 

23. Fla.—Eliis v. City of Winter 
Haven, 60 So.2d 620. 

Churoh or school 

A zoning ordinance prohibiting sale 
of intoxicating llguors within one 
thousand flve huudred feet of any 
church or school is a valid exercise 
of police power. 

Mlss.—^Fanning v. Town of Hickory, 
30 So.2d 65, 201 Miss. 620. 
l^ignor ontlet 

(1) Zoning ordinance could proper- 
ly impose one thousand flve hundred 
foot limltation with respect to liquor 
outlets so as to prevent use of build- 
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places iised for the sale bf liquor within a zoue,^^ 
On the other hand, zoning regulations as to various 
other particular matters have been held invalid.25 

The general rule, as discussed supra 17, that zon- 


ZONING §§ 67-68 

ing regulations must confonn to the statutes under 
the authority of which they are enacted has been 
applied to regulations as to various particular mat- 
ters.28 


B. REASONABLENESS 


§ 68. In General 

The zoning power must be exercfsed reasonably, not 
arbltrarily, and a zoning ordlnance or regulatlon must be 
reasonable; on its reasonableness depend its validity 
and the validity of Its applicatlon. 


Zoning authorities may not, under the guise of 
police power, impose restrictions by way of zoning 
regulations if the restrictions are unreasonable and 
unnecessary.27 The zoning power must be exercised 
reasonably,28 and it is a well-settled principle of law 


ing under unlimited llguor permlt 
within one thousand Uve hundred 
feet of another bullding containing 
outlet operating under same klnd of 
permit. 

Conn.—^Rudis v. Zoning Commlssion 
of the Town of Fairfield, 65 A.2d 
579, 135 Conn. 410. 

(2) Zoning ordlnance forbldding 
use of building for sale of alcoholic 
liQUor under full permit if located 
within one thousand five hundred feet 
of any other building used for sale of 
liQuor under such permit, and prohib- 
iting increase of limited liquor use 
already permitted on premises with¬ 
in one thousand Uve hundred feet of 
other unlimited uses, was a proper 
classification to regulate health and 
welfare of communlty. 

Conn,—^Miller v, Zoning Commission 
of City of Bridgeport, 65 A.2d 577, 
135 Conn. 405. 

(8) Adopters of zoning ordlnance 
requiring all premises selling alco¬ 
holic liquors to be at least one thou¬ 
sand feet apart in business zone, 
wlth single ezceptlon of grocery 
Stores selling beer under package 
store permit could reasonably distin- 
guish between such grocery Stores, 
and drug Stores selling all kinds of 
liquor. 

Conn.—State ex rei. Wise v. Turking- 
ton, 63 A.2d 596, 135 Conn. 276. 

An ordlnance perxnittlng sale of 
beer and wlne in a designated zone 
and prohibiting sale of hard liquors 
in same zone was not invalld as un- 
lawfully discrlminatory. 

Fla.—State ex rei. Rimer v. City of 
Miami Beach, 27 So.2d 524, 158 
Fla. 33. 

Oonunerclal area 

Fact that sale of intoxicants is 
accompanied by objectlonable fea- 
tures not common to other types of 
commercial enterprises, constitutos 
valid grounds for a separate classi- 
fication or prohlbition thereof in a 
given commercial area, for protec- 
tion of health, morals, safety, peace, 
and convenience of publlc. 

Tex.—^Louder v. Texas Liquor Con- 
trol Bd., ClvApp., 214 S.W.2d 336, 
refused no reversible error. 


Ibimitatlon to sale from paokage 
Stores 

Statute granting cities power to 
establish zoning ordinances restrlct- 
Ing locatlons wherein retail liquor 
licensees may conduct thelr places 
of business authorizes cities to limit 
sales of liquor in particular zones to 
sales from package Stores. 

Fla—Gross v. City of Miami, 62 So. 
2d 418. 

24, Conn.—^Miller v. Zoning Com- 
misslon of City of Bridgeport, 65 
A.2d 677, 185 Conn. 406. 

25. 3Xigluteiislon line 

Zoning ordlnance in so far as ab- 
solutely prohibiting electric power 
company from constructing and 
malntalnlng through village, a pub- 
licly needed high-tension electric line 
was invalid. 

N.T.—Consolidated Bdison Co. of N. 
Y. V. Village of Briarclifl Manor, 
144 N.T.S.2d 879, 208 Misc. 295. 
Frohibltlxiig plpe Une 
Enf orcement by municipal Corpora¬ 
tion of its zoning ordlnance to pro- 
hibit pipe line company holding cer- 
tlficate of Public convenience and ne- 
cessity under Natural Gas Act from 
constructing its interstate transmis- 
sion plpe line through munlcipality 
along route chosen by company could 
not be sustained as' exercise of its 
police power, in absence of showing 
that pipe line would endanger health, 
safety, or welfare of residents of the 
munlcipality. 

U.S.—Transcontlnental Gas Plpe 

Line Corp. v. Borough of MiU- 
town, Middlesex County, D.C.K.J., 
93 F.Supp. 287. 

25. Begnlations as to eaforoement 

Provisions of zoning ordlnance that 
inspector of buildlngs shall enforce 
provisions of ordlnance, and, when 
he flnds any violations, he shall at 
once issue order for removal are 
consistent with enabling statute pro- 
vidlng for enforcement of such an 
ordlnance by proper local authorities 
of municipallty. 

N.H.—CaiTick v. Langtry, 108 A.2d 
646, 99 N.H. 261. 

27. Mich.—Long v. City of Hlghland 
Park, 45 N.W.2d 10, 829 Mich. 146 
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—Grand Trunk Western R. Co. v. 
City of Detrolt, 40 N.W.2d 196, 326 
Mich. 387. 

28. U.S.—Geneva Inv. Co. v. City of 
St Louls, C.aA.Mo., 87 F.2d 83, 
<iertlorari denled 67 S.Ct 796, 801 

U. S. 692, 81 L.Ed. 1348—^Women'8 
Kansas City St Andrew Soc. v. 
Kansas City, Mo., D.C.Mo., 54 F.2d 
1071, reversed on other grrounds, C. 
C.A., 58 F.2d 593. 

Cal.—^Bx parte Angelus, 160 P.2d 908, 
65 C.A.2d 441—Corpus JDxis dted 
iu Yuba City v. Chemiavsky, 4 P.2d 
299, 301, 117 CAl. 568. 

Colo.—Colby V. Board of Adjustment, 
256 P. 443, 81 Colo. 344. 

Conn.—^Mllls v. Town Plan and Zon¬ 
ing Commission of Town of Wind- 
sor, 134 A.2d 250, 144 Conn. 493— 
Corthouts V. Town of Newington, 
99 A.2d 112, 140 Conn. 284, 38 A.L. 
R.2d 1136. 

Lakeslde Realty Co. v. Town of 
Berlin, 129 A.2d 628, 20 Conn.Sup. 
188. 

Fla.—State ex rei. S. A. Lynch Corp. 

V. Danner, 33 So.2d 45, 159 Fla. 874 
—City of Miami v. Rosen, 10 So.2d 
307, 161 Fla. 677—Forde v. aty of 
Miami Beach, 1 So.2d 642, 146 Fla. 
676. 

Idaho.—0’Connor v. City of Moscow, 
202 P.2d 401, 69 Idaho 37, 9 A.L. 
R.2d 1031. 

lowa.—Granger v. Board of Adjust¬ 
ment of City of Des Moines, 44 N. 

W. 2d 399, 241 lowa 1366—Anderson 
V. Jester, 221 N.W. 354, 206 lowa 
452. 

Ky.—^Hamilton Co. v. Louisville & 
Jefferson County Plannlng and 
Zoning Commission, 287 S.W.2d 
484—City of Louisville v. Koenig, 
162 S.W.2d 19, 290 Ky. 562, 140 A.L. 
R. 1369. 

Md.—City of Baltimore v. Cohn, 105 
A.2d 482, 204 Md. 523—Mayor and 
City Council of Baltimore v. Byrd, 
62 A.2d 688, 191 Md. 632. 

Mass.—^Wilbur v. City of Newton, 18 
N.E.2d 365, 302 Mass. 38. 

Mich.—^McGiverin v. City of Hunt- 
ington Woods, 72 N.W.2d 106, 343 
Mich. 418—^Hitchman v. Oakland 
Tp., 45 N.W,2d 306, 329 Mich. 331 
—^Brvin Acceptance Co. v. City of 
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that the power to zone must not be exercised in an | arbitrary manner.29 A zoning ordinance or regu- 


Ann Arbor, 34 N.W.2d 11, 822 Mich. 
404—^Paucher v. Sherwood, 32 N. 
W.2d 440, 321 Mich. 193—Pringle 
V. Shevnock, 14 N.W.2d 827, 309 
Mlch. 179—^People v. Scrafano, 12 
N.W.2d 326, 807 Mlch. 655—Palmer 

V. City of Detroit, 11 N.W.2d 199, 
806 Mich. 449—^Pere Marquette Ky. 
Co. V. Township Board of Muske- 
gon Township, 298 N.W. 393, 298 
Mlch. 31—^Moreland v. ALrmstrong, 
297 N.W. 60, 297 Mich. 32—City of 
North Muskegon v. Miller, 227 N. 

W. 743, 249 Mich. 62. 

Mo.—City of St. LiOTils v. Frledman, 
216 S.W.2d 476, 368 Mo. 681— 
Brown v. Gambrel, 213 S.W.2d 931, 
368 Mo. 192—City of Hichmond 
Heights V. Richmond Helghta Me- 
morlal Post Benev. Ass’n, 213 S.W. 
2d 479, 368 Mo. 70. 

Neb.—^Davis v. City of Omaha, 45 N. 
W.2d 172, 163 Neb. 460—Casael 
Realty Co. v. City of Omaha, 14 
N.W.2d 600, 144 Neb. 763. 

N.J.—^Bogert v. Washington Tp., 186 
A.2d 1, 26 N.J. 67—Roselle v. 
Wright, 122 A.2d 606, 21 N.J. 400— 
Moriarty v. Pozner, 121 Au2d 627, 
21 N.J. 199—Katoblmar Realty Co. 
V. Webster, 118 A.2d 824, 20 N.J. 
114. 

Newark Milk & Cream Co. of 
Newark v. Parsippany-Troy Hilis 
Tp., 135 A.2d 682, 47 N.J.Super. 306 
—Gartland v. Borough of May- 
wood, 131 A.2d 629, 46 N.J.Super. 
1 . 

National House & Farms Ass’n 
V. Board of Adjustment of Bor¬ 
ough of Oakland, 61 Au2d 66, 137 
N.J.Law 642, reversed on other 
grounds 66 A.2d 618, 2 N.J. 11— 
Visco V. City of Plainfleld, 67 A.2d 
490, 136 N.J.L.aw 659—DeMott 

Homes at Salem t. Margate City, 
66 A.2d 423, 186 N.J.Law 330, af- 
flrmed 67 A.2d 388, 136 N.J.Law 
369—^United Advertising Corp. v. 
Board of Adjustment of Maple- 
wood Tp., 66 A.2d 406, 136 N.J. 
Law 336—Appley v. Township 
Committee of Bemards Tp., Somer- 
set County, 24 A.2d 806, 128 N.J. 
Law 195, afhrmed Appley v. Town¬ 
ship Committee of Township of 
Bernards, 28 A. 177, 129 N.J.Law 
73—^Brandon v. Board of Com'rs of 
Town of Montclair, 11 A.2d 304, 124 
N.J.Law 136, affirmed 16 A2d 598, 

126 N.J.Law 367—Phillips v. Town¬ 
ship Council of Teaneck Tp., 198 A. 
368, 120 N.J.Law. 46, afflrmed 5 A. 
2d 698, 122 N.J.Law 486. 

lannella v. Piscataway Tp., 61 
A.2d 687, 142 N.J.Eq. 763. 

La Mer v. GiU, 187 A. 730, 14 N. 
J.Miac. 826. 

N.T.—Town of Somers v. Camarco, 

127 N.B.2d 327, 308 N.T. 637—Ver- 
non Park Realty v. City of Mount 
Vemon, 121 N.B.2d 617, 307 N.T. 


493—^Arverne Bay Const. Co. v. 
Thatcher. 16 N.E.2d 687. 278 N.T. 
222, 117 AL.R. 1110. 

Brown v. Vlllage of Owego, 21 N. 

T.S.2d 906, 260 App.Div. 328, af- 
firmed 80 N.E.2d 604, 284 N.T. 656 
—^Headley v. City of Rochester, 
288 N.T.S. 277, 247 App.Div. 662, 
reversed on other grounds 6 N.E.2d 
198, 272 N.T. 197. 

Vlllage of Old Westbury v. Fos- 
ter, 83 N.T.S.2d 148, 193 Misc. 47 
—Ballard v. Roth, 263 N.T.S. 6, 141 
Misc. 819—Fox Meadow Estates v. 
Livingston, 242 N.T.S. 86, 137 Misc. 
22, reversed on other grounds 262 
N.T.S. 178, 233 App.Div. 260, and 
afflrmed Fox Meadow Estates v. 
Culley, 185 N,B. 714, 261 N.T. 606. 

People V. Lelghton, 44 N.T.S.2d 
779. 

Ohio.—Cassell v. Lexington Tp. Bd. 
of Zoning Appeals, 127 N.E.2d 11, 
163 Ohio St. 340. 

Pa.—^In re Gilfillan*s Permlt, 140 A 
136, 291 Pa. 358. 

Miller v. Seaman, 8 A2d 416, 137 
Pa.Super. 24. 

Appeal of Kanig, 66 Pa.Dist. & 
Co. 68, 47 Lack.Jur. 69, 37 Mun.L.R. 
229. 

Tex.—City of Lubbock v. Stubbs, Civ. 

App., 278 S.W.2d 619. 

Va.—^West Bros. Brick Co. v. City of 
Alexandria. 192 S.B. 881, 169 Va. 
271, appeal dlsmissed 68 S.Ct. 369, 
802 U.S. 668, 82 L.Ed. 608, rehear- 
ing denied 68 S.Ct. 480, 302 U.S. 
781, 82 L.Ed. 603. 

Wis.—City of La Crosse v. Blbertson, 
237 N.W. 99, 205 Wis. 207. 

43 C.J. p 336 note 73. 

Oronping power 

There must be a reasonable ex- 
ercise of grouping power; such is of 
essence of comprehensive zoning. 
N.J.—BAtobimar Realty Co. v. Web¬ 
ster, 118 A2d'824, 20 N.J. 114. 

Enaotment nuder general power 

A zoning ordinance passed under a 
general power and not in the exer- 
cise of a speciflc power is subject to 
the test of reasonableness. 

Tex.—City of West University Place 
V. Eliis, 134 S.W.2d 1038, 134 Tex. 
222 , 

UareasonableiLeBS as to others 

Persons seeking to establlsh in- 
validity of zoning ordinance cannot 
predicate claim of unreasonableness 
on fact that ordinance might be un- 
reasonable as to others. 

U.S.—^Marblehead Land Co. v. City of 
Los Angeles, C.C.A.Cal., 47 F.2d 
628, certiorari denied 62 S.Ct. 18, 
284 U.S. 634, 76 L.Ed. 640. 

Xiaw of nnisance is not controlling 
in determinlng reasonableness of 
zoning ordinance. 

N.H.—Sundeen v. Rogers, 141 A 142, 
83 N.H. 263, 57 A.L.R. 960. 
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Begnlations held reasonable or not 
nnreasonable 

Ala.—Bobo V. City of Florence, 69 
So.2d 463, 290 Ala. 239. 

Ark.—Goldman & Co. v. City of 
North Little Rock, 249 S.W.2d 961, 
220 Ark. 792. 

111.—^Whltehead v. Vlllage of Lom- 
bard, 121 N.E.2d 746, 3 I11.2d 464— 
Speronl v. Board of Appeals of 
City of Sterling, 15 N.E.2d 302, 368 
111. 568. 

Md.—^Kahl v. Consolidated Gas, Elee. 
Light & Power Co. of Baltlmore, 60 
A.2d 764, 191 Md. 249. 

Mo.—State ex rei. Luechtefeld v. 

Arnold, App., 149 S.W.2d 384. 

Neb.—City of Omaha v. Gllssmann, 
39 N.W.2d 828, 161 Neb. 895, ap¬ 
peal dismissed 70 S.Ct. 1002, 339 

U. S. 960, 94 L.Ed. 1370, rehearing 
denied 71 S.Ct. 16, 340 U.S. 847, 96 
L.Ed. 621. 

N.J.—Colllns V. Board of Adjustment 
of City of Margate, 67 A2d 332, 3 
N.J.Super. 563, afflrmed 69 A.2d 
708, 3 N.J. 200. 

N.T.—^Barkmann v. Town of Hemp- 
stead, 49 N.T.S.2d 262, 268 App.Div. 
786, afflrmed 62 N.E.2d 238, 294 
N.T. 806. 

Rlce V. Van Vranken, 229 N.T.S. 
32, 132 Misc. 82, afflrmed 232 N.T. 
S. 606, 226 App.Div. 179, afflrmed 
175 N.B. 304, 256 N.T. 641. 

Tenn.—^Davidson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 827. 

43 C.J. p 336 note 73 Ca]. 

28. Ark.—City of West Helena v. 
Bockman, 256 S.W.2d 40, 221 Ark. 
677—City of Little Rock v. Sun 
Building & Developing Co., 134 S. 
W.2d 582, 199 Ark. 333, 

Cal.—^Robinson v. City of Los An¬ 
geles, 304 P.2d 814, 146 C.A.2d 810. 
Conn.—^Del Buono v. Board of Zon¬ 
ing Appeals of Town of Stratford, 
124 A2d 916, 143 Conn. 673—Flor¬ 
entine V. Town of Darien, 115 A2d 
328, 142 Conn. 415. 

Lakeside Realty Co. v. Town of 
Berlin, 129 A2d 628, 20 ConcuSup. 
188. 

111.—Johnson v. Vlllage of Villa 
Park, 18 N.E.2d 887, 870 111. 272— 
Speronl v. Board of Appeals of City 
of Sterling, 15 N.E.2d 302, 868 111. 
668. 

lowa.—Central States Theatre Corp. 

V. Sar, 66 N.W.2d 450, 245 lowa 
1264—Granger v. Board of Adjust¬ 
ment of City of Des Moines, 44 N. 

W. 2d 399, 241 lowa 1356—Ander- 
son V. Jester, 221 N.W. 354, 206 
lowa 452. 

Md.—Mayor and City Council of Bal¬ 
tlmore V. Byrd, 62 A2d 688, 191 
Md. 632. 

Mass.—^Wllbur v, City of Newton, 18 
N.E.2d 366, 302 Mass. 38. 

Mich.—^Bassey v. City of Huntington 
Woods, 74 N.W.2d 897, 344 Mich. 
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lation it has been held must be reasonable and must | not be arbitrary;^^ and on its reasonableness de- 


701 — ^Fass V. City of Highland 
Park, 32 N.W.2d 376, 321 Mich. 166. 

Mo.—City of St. Louis v. Fpiedman, 
216 S.W.2d 476, 368 Mo. 681. 

I^eb.—^Davis v. City of Omalia, 46 N. 
W.2d 172, 163 Neb. 460—Cassel 
Realty Co. v. City of Omaha, 14 N. 
W.2d 600, 144 Neb. 763. 

N.J.—Bogert v. Washington Tp., 135 
A.2d 1, 25 N.J. 67—^Roselle v. 
Wright, 122 A.2d 606, 21 N.J. 400 
—^Katobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 20 N.J. 114— 
Delawanna Iron & Metal Co. v. Al- 
brecht, 88 A.2d 616, 9 N.J. 424— 
Speakman v. Mayor & Council of 
Borough of North Plainfleld, 84 A. 
2d 716, 8 N.J. 260. 

Gartland v. Borough of May- 
wood, 131 A.2d 629, 45 N.J.Super. 
1—Clary v. Borough of Eatontown, 
124 A.2d 54, 41 N.J.Super. 47— 
Harie’s Launderette v. City of 
Newark, 113 A.2d 190, 35 N.J.Super. 
94. 

Visco V. City of Plainfield, 57 A. 
2d 490, 136 N.J.Law 669—^Appley 
V. Township Committee of Bern- 
ards Tp., Somerset County, 24 A.2d 
805, 128 N.J.Law 195, aSOLrmed Ap- 
pley V. Township Committee of 
Township of Bernards, 28 A.2d 177, 
129 N.J.Law 73—Brandon v. Board 
of Com*rs of Town of Montclair, 11 
A.2d 304, 124 N.J.Law 135, afOrmed 
16 A,2d 698, 125 N.J.Law 367— 
Phillips V. Township Council of 
Teaneck Tp., 198 A. 368, 120 N.J. 
Law 45, afflrmed 5 A,2d 698, 122 N. 
J.Law 485. 

N.T.—^Vernon Park Realty v. City of 
Mount Vernon, 121 N.E.2d 517, 307 
N.T. 493. 

McCarter v. Beckwith, 285 N.T.S. 
161, 247 App.Div. 289, afflrmed 3 
N.E.2d 882, 272 N.T. 488, certio¬ 
rari denied Beckwith v. McCarter, 
67 S.Ct 194, 299 U.S. 601, 81 L.Ed. 
443. 

Village of Old Westbury v. Pos¬ 
ter, 83 N.T.S.2d 148, 193 Mlsc. 47. 

Hyde v. Incorporated Village of 
Baxter Estates, 140 N.T.S.2d 890, 
afflrmed 166 N.T.S.2d 378, 2 App. 
Dlv.2d 889—^Hoyt v. Incorporated 
Village of Cedarhurst, 121 N.T.S.2d 
399, afflrmed 118 N.T.S.2d 922, 280 
App.Div. 809. 

Ohio.—Cassell v. Lexington Tp. Bd. 
of Zoning Appeals, 127 N.E.2d 11, 
163 Ohio St. 340. 

Kessler v. Smith, 142 N.E.2d 231, 
104 Ohio App. 213, appeal dismiss- 
ed Smith v. Village of Glenwillow, 
146 N.E.2d 308, 167 Ohio St. 91. 

Pa.—^Appeal of Medinger, 104 A.2d 
118, 377 Pa. 217—Gratton v. Conte, 
73 A.2d 381, 364 Pa. 578—Appeal 
of Kerr, 144 A. 81, 294 Pa. 246. 

Commonwealth v. Campbell, 29 
Erie Co. 113. 

Tex.—City of Lubbock v. Stubbs, Clv. 


App., 278 S.W.2d 619—City of West 
XJniversity Place v. Eliis, CivJ^pp., 
118 S.W.2d 907, afflrmed 184 S.W. 
2d 1038, 134 Tex. 222. 

Va.—^West Bros. Brick Co. v. City of 
Alexandria, 192 S.B. 881, 169 Va. 
271, appeal dismissed 58 S.Ct. 369, 
302 U.S. 668, 82 L.Ed. 608, rehear- 
ing denied 58 S.Ct. 480, 802 U.S. 
781, 82 L.Ed. 603. 

W.Va.—Carter v. City of Bluefleld, 
54 S.E.2d 747, 132 W.Va. 881. 

43 C.J. p 336 note 74. 

Deoisloii reaohed prior to publio hear- 
iXLg 

If Public hearlng was had by zon¬ 
ing commission merely to comply 
with statutory requir ement that 
such a Public hearing be held, and if 
commission had previously resolved 
that, regardless of what might be de- 
veloped by those in attendance at 
Public hearings, zones were to be es- 
tablished as previously determined, 
the action of the commission might 
well be classified as arbitrary. 

Conn.—Couch v. Zoning Commission 
of Town of Washington, 106 A.2d 
173, 141 Conn. 349. 

Destractioa of propezty rights 
Property rlghts cannot be wrong- 
fuUy destroyed by arbitrary enact- 
ment. 

Pia.—City of Miami Beach, Fla. v. 
Benhow Realty, C.CA.Fla., 168 P. 
2d 378. 

BegtOatlons held not arbitrary 

(1) In general. 

Oal.—^Price v. Schwafel, 206 P.2d 683, 
92 C.A.2d 77. 

Neb.—City of Omaha v. Gllssmann, 
39 N.W.2d 828, 161 Neb. 896, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
960, 94 L.Ed. 1370, rehearing de¬ 
nied 71 S.Ct. 16, 840 U.S. 847, 96 
L.Ed. 621. 

Nev.—State ex rei. Davie v. Coleman, 
224 P.2d 309, 67 Nev. 636. 

N.J.—Oollins V. Board of Adjustment 
of City of Margate, 67 A.2d 332, 3 
N.J.Super. 553. Afflrmed 69 A.2d 
708, 3 N.J. 200. 

Pa—Silver v. Zoning Bd. of Adjust¬ 
ment, 112 A.2d 84, 381 Pa 41. 

(2) Regrulation prohibiting issu- 
ance of permit for erection of build- 
ing unless a Street or highway giv- 
ing access to such proposed building 
has been placed on official map or 
plan, or, if there is no official map or 
plan, except under specifled condi¬ 
tione. 

N.T.—^Brous v. Smith, 109 N.T.S.2d 
289, afflrmed 106 N.E.2d 503, 304 N. 
T. 164. 

sa Ark.—City of West Helena v. 
Bockman, 256 S.W.2d 40, 221 Ark. 
677. 

Cal.—Price v. Schwafel, 206 P.2d 683, 
92 C.A.2d 77. 
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Colo.—Di Salle v. Giggal, 261 P.2d 
499, 128 Colo. 208. 

Conn.—West Hartford Methodist 

Church V. Zoning Bd. of Appeals of 
Town of West Hartford, 121 A.2d 
640, 143 Conn. 263. 

Ga—City of Rome v. Shadyside Me- 
morial Gardens, Inc., 92 S.E.2d 734, 
93 GaApp. 769. 

m.—^Northern Trust Co. v. City of 
Chicago, 123 N.B.2d 330, 4 I11.2d 
432—^Hannifin Corp. v. City of Ber- 
wyn, 115 N.B.2d 315, 1 I11.2d 28. 

Mich.—^West Bloomfleld Tp. v. Chap- 
man, 88 N.W.2d 377. 351 Mich. 606 
—^McHugh V. City of Dearborn, 83 
N.W.2d 222, 348 Mich. 311—Indus- 
trial Land Co. v, City of Birmlng- 
ham, 78 N.W.2d 656, 346 Mich. 667 
—Warner v. City of Muskegon, 73 
N.W.2d 837, 344 Mich. 408—McGiv- 
erin v. City of Huntington Woods, 
72 N.W.2d 106, 343 Mich. 413— 
Comer v. City of Dearborn, 70 N. 
W.2d 813, 342 Mich. 471—Anchor 
Steel & Conveyor Co. v. City of 
Dearborn, 70 N.W.2d 753, 342 Mich. 
361—^Plum Hollow Golf and Coun- 
try Club v. Southfleld Tp., 67 N.W. 
2d 122, 341 Mich. 84—Janesick v. 
City of Detroit. 60 N.W.2d 462, 337 
Mich. 549—^Redford Moving & Stor- 
age Co. V. City of Detroit, 68 N.W. 
2d 812, 336 Mich. 702—^Penner v. 
City of Muskegon, 60 N.W.2d 210, 
331 Mich. 732—Hammond v. Kep- 
hart, 60 N.W.2d 166, 331 Mich. 551 
—^Morris G. Laramie & Son v. Gid- 
ley, 40 N.W.2d 206, 326 Mich. 410 
—^Ritenour v. Deaxbom Tp., 40 N. 
W.2d 137, 326 Mich. 242—Paucher 
V. Sherwood, 32 N.W.2d 440, 321 
Mich. 193—^Elizabeth Lake Estates 
V. Waterford Tp., 26 N.W.2d 788, 
317 Mich. 369—^Prischkom Const. 
Co. V. Lambert, 24 N.W.2d 209, 315 
Mich. 656—Oschin v. Redford Tp., 
24 N.W.2d 152, 315 Mich. 359—Pere 
Marquette Ry. Co. v. Township 
Board of Muskegon Tp., 298 N.W. 
393, 298 Mich. 31. 

Miss.—^Jones v. City of Hattiesburg, 
42 So.2d 717, 207 Miss. 491. 

Mo.—^Landau v. Levin, 213 S.W.2d 
483, 368 Mo. 77. 

N.J.—^Marie^s Launderette v. City of 
Newark, 113 A.2d 190, 35 N.J.Super. 
94. 

N.T.—City of New Tork v. Jack Par¬ 
ker Associates, Inc., 161 N.T.S.2d 
731, 6 Misc.2d 633. 

Gitlin V. Rowledge, 123 N.T.S.2d 
812—^Pforzheimer v. Seidman, 99 
N.T.S.2d 87, reversed on other 
grounds 103 N.T.S.2d 886, 278 App. 
Div. 780. 

Ohio.—^Loesch Allotment Co. v. Vil¬ 
lage of Newburgh Heights, Com. 
Pl., 100 N.B.2d 543. 

Pa.—^Appeal of Volpe, 121 A.2d 97, 
384 Pa. 374. 

Commonwealth ex rei. v. Debal- 
do, Co., 99 Pittsb.Leg.J. 165. 
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pend its validily®! and the validily of its applica- 

tion.52 

A zoning regulation is legal or valid when it is 
reasonable,83 qj- when it is reasonablc in object and 
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not arbitrary in operation,S4 or if it is not arbitrary, 
and bears a reasonable and substantial relation to 
the public health, safety, comfort, morals, and gen- 
eral welfare,^® and the means employed are reason- 


^'ZoninfiT laws and regrulatlons must 
be reasonable in their appllcation to 
any partlcular conditlon or sltua- 
tion.” 

Mo.—W-omen^s Christian A8s*n v. 
Brown, 190 S.W.2d 900, 904, 854 Mo. 
700. 

OonneotioiL witb power 
Heasonableness is essentially con- 
nected witb power or competency of 
a town to adopt or to enforce by- 
law as to a partlcular parcel of land 
within restricted area. 

Mass.—^Bamey & Casey Co. v. Town 
of Mtlton, 87 N.£2.2d 9, 324 Mass. 
440. 

31. Arfc.--City of Little Rock v. 

Hunter, 228 S.W.2d 58, 216 Ark. 916. 
Cal.—^Parker v. Colbum, 236 P. 921, 
196 a 169. 

Conn.—^Perdue v. Zoningr Board of 
Appeals of City of Norwalk, 171 A. 
26, 113 Conn. 174. 

IlL—^Bohan v. Village of Riverside, 
138 K.B.2d 487, 9 ni.2d 561— La 
Salle Nat. Bank of Chlca^ro v. City 
•of Chlcairo, 125 N.E.2d 609, 5 I11.2d 
344—Northern Trust Co. v. City of 
Chicago, 123 N.B.2d 830, 4 111.2d 
432. 

Md.—Grant v. Mayor and City Coun- 
cil of Baltimora 129 A.2d 363, 212 
Md. 301—^ICramer v. Mayor and City 
Council of Baltimora 171 A. 70, 
166 Md. 324. 

Masa—Town of Lexlngton v. Sime- 
one, 134 N.R2d 123, 334 Mass. 127 
—Caputo V. Board of Appeals of 
Somerville, 111 N.B.2d 674, 330 
Mass. 107—^Bamey & Casey Co. v. 
Town of Milton, 87 N.B.2d 9, 324 
Mass. 440. 

Mich.—^Hammond v. Kephart, 50 N.W. 
2d 155, 331 Mich. 561—Hitchman 
V. Oakland Tp., 45 N.*W*.2d 306, 329 
Mich. 331—Morris G. Laramie & 
Son V. Gidley, 40 N.W.2d 206, 326 
Mich. 410—^Prlschkom Const. Co. 
V. Lambert, 24 N.W.2d 209, 816 
Mich. 566—^Pere Marquette Ry. Co. 
V. Township Board of Muskegon 
Tp., 298 N.W. 393, 298 Mich. 81. 
Neb.—^Weber v. City of Grand Is- 
land, 87 N.W.2d 576, 165 Neb. 827. 
N.J.—^Monmouth Lumber Co. v. 
Ocean Tp., 87 A.2d 9, 9 N.J. 64— 
Collins V. Board of Adjustment of 
Margate City, 69 A.2d 708, 3 N.J. 
200 . 

Hasbrouck Heights Hospital 
Ass*n V. Borough of Hasbrouck 
Heights In Bergen County, 99 A. 
2d 691, 27 N.J.Super. 476, reversed 
on other grounds 105 A.2d 521, 15 
N.J. 447. 

N.T.—Vemon Park Realty v. City of 
Mount Vemon, 122 N.Y.S.2d 78, af- 


firmed 126 N.T.S.2d 112, 282 App. 
Div. 890, appeal denied 126 N.T.S.2d 
200, 282 App.Div. 958, appeal de¬ 
nied 117 N.B.2d 919, 306 N.T. 706, 
afflrmed 121 N.B.2d 617, 307 N.T. 
493 

Ohio.—Kessler v. Smith, 142 N.B.2d 
231, 104 Ohio App. 213, appeal dis- 
missed Smith v. Village of Glen- 
willow, 146 N.R2d 308, 167 Ohio 
St. 91. 

Pa.—Schlaanstine v. Westtown Tp., 
7 ChestCo. 217. 

Tenn.—^Henry v. White, 250 S.W.2d 
70. 194 Tenn. 192—^Meador v. City 
of Nashville, 220 S.W.2d 876, 188 
Tenn. 441. 

Tex.—City of Sherman v. Simms, 188 
S.W.2d 415, 143 Tex. 115. 

Lanikln v. City of Bellaire, Civ. 
App., 308 S.W.2d 70, error granted 
—Congregation Committee, North 
Fort Worth Congregation, Jeho- 
vah’s Witnesses v. City Council of 
Haltom City, Civ.App., 287 S.W.2d 
700—City of Amarillo v. Meade, 
Civ.App., 286 S.W.2d 276. 

Due process of law as aflected by 
reasonableness or unreasonableness 
of ordinance see supra 5 27. 

Beasonableness held test of legallty 

Mich.—West Bloomfleld Tp. v. Chap- 
man, 88 N.W.2d 377, 361 Mich. 606— 
Scholnick v. City of Bloomlleld 
Hilis, 86 N.W.2d 324, 350 Mich. 187 
—^McHugh V, City of Dearbom, 83 
N.W,2d 222, 348 Mlich. 311—Korby 
V. Redford Tp., 82 N.W.2d 441, 348 
Mich. 193—Industrial Land Co. v. 
City of Birmingham, 78 N.W.2d 
666, 346 Mich. 667—^Anderson v. 
City of Holland. 74 N.W.2d 894, 344 
Mich. 706—Warner v. City of Mus- 
kegon, 73 N.W.2d 837, 844 Mich. 
408—^McGiverin v. City of Hunting- 
ton Woods, 72 N.W.2d 105, 343 
Mich. 413—Comer v. City of Dear¬ 
bom, 70 N.W.2d 813, 342 Mich. 471 
—^Anchor Steel & Conveyor Co. v. 
City of Dearbom, 70 N.W.2d 763, 
342 Mich. 861—Pium Hollow Golf 
and Country Club v. Southfleld 
Tp., 67 N.W.2d 122, 341 Mich. 84— 
Redford Moving & Storage Co. v. 
City of Detroit, 58 N.W.2d 812, 336 
Mich. 702—Fenner v. City of Mus- 
kegon, 50 N.W.2d 210, 331 Mich. 
732—Long v. City of Highland 
Park, 46 N.W.2d 10, 329 Mich. 146. 

TTnreasonableness as test of InyallO- 
ity 

One test of invalidity of a zoning 

ordinance is whether it is arbitrary 

or unreasonable. 

Md.—Cassel v. Mayor and City Coun¬ 
cil of BalUmore, 73 A.2d 486, 196 
Md. 348. 


I Arbitrary fiat 

I To hold an ordinance, which pro¬ 
hibita certain uses of property, In- 
valid it must be found that prohibi- 
tion passes beyond bounds of reason 
and assumes character of merely ar¬ 
bitrary flat. 

N.T.—^People v. Calvar Corp., 69 N. 
Y.S.2d 272, afflrmed 36 N.E.2d 644, 
286 N.T. 419. 136 A.L.R. 1376. 
Bellef in neoesslty of amendment 
held not nnreasonable 
Mass.—Caires v. Building Com*r of 
Hingham, 83 N.R2d 550, 323 Mass. 
589. 

32. Mass.—^Bamey & Casey Co. v. 
Town of Milton, 87 N.B.2d 9, 324 
Mass. 440. 

Pa.—^Alenovitz v. Bast Whiteland Tp., 
7 CheaLCo. 3. 

33. 111.—Anderson v. County of 
Cook, 138 N.B.2d 485, 9 I11.2d 668. 

Kan.—Spurgeon v. Board of Com’rs 
of Shawnee County, 317 P.2d 798, 
181 Fan. 1008. 

Mich.—Scholnick v. City of Bloom¬ 
fleld Hilis, 86 N.W.2d 324, 350 Mich. 
187—^Anderson v. City of Holland, 
74 N.W.2d 894, 344 Mich. 706—Br- 
vin Acceptance Co. v. City of Ann 
Arbor, 34 N.W.2d 11, 322 Mich. 404. 
N.T.—Consolidated Edison Co. of N. 
T. V. Village of Briarcliff Manor, 
144 N.T.S.2d 379, 208 Misc. 295. 
Ohio.—Smith v. Juillerat, 119 N.E.2d 
611, 161 Ohio St. 424. 

Carlton v. Riddell, App., 132 N. 
E.2d 772, appeal dismissed 130 N. 
E.2d 704, 164 Ohio St. 322. 

Pa.—Whitpain Tp. v. Bodine, 94 A. 
2d 737, 372 Pa. 609—Appeal of 
Lord, 81 A.2d 533, 368 Pa. 121. 

Appeal by Dormont Borough Co., 
47 Mun.L.R. 232, 103 Pittsb.Leg.J. 
423, afflrmed 119 A.2d 827, 180 Pa. 
Super. 550. 

34. Cal.—Livingston Rock & Gravel 
Co. V. Los Angeles County, 272 P. 
2d 4, 43 C.2d 121—Beverly Oll Co. 
V. City of Los Angeles, 254 P.2d 
866, 40 C.2d 662—Lockard v. City 
of Los Angeles, 202 P.2d 38, 33 C. 
2d 463, 7 A.L.R.2d 990, certiorari 
denied 69 S.Ct. 1616, 337 U.S. 939, 
93 L.Ed. 1744. 

City of La Mesa v. Tweed & 
Gambrell Planlng Mill, 304 P.2d 
803, 146 C.A.2d 762. 

35. 111.—^Dube v. City of Chicago, 131 
N.B.2d 9, 7 I11.2d 313, certiorari de¬ 
nied 76 S.Ct. 658, 350 U.S. 1013, 
100 L.Ed. 873—La Salle Nat. Bank 
of Chicago v. City of Chicago, 125 
N.E.2d 609, 6 111.2d 344. 

Kan.—Spurgeon v. Board of Com*rs 
of Shawnee County, 317 P.2d 798, 
181 Fan. 1008. 
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ably necessary for the accomplishment of its pur- 
pose.^® An ordinance is not void because its en- 
forcement might sometimes be arbitrary or discrimi- 
natory-S*^ 

Zoning ordinances or regrilations will not be de- 
dared unreasonable and arbitrary unless they are 
found to be plainly and palpably so,^8 or unless it is 
shown that if the ordinance is enforced the conse- 
quent restrictions will preclude the use of property 
for any purpose to which it is reasonably adapted.^^ 
Accordingly, where the reasonableness of a zoning 
ordinance is fairly debatable, it must be upheld.**® 
A zoning ordinance is arbitrary and unreasonable 


where it has no substantia! relation to the public 
health, safety, morals, and genera! welfare,^! or 
where it does not bear a rational re!ation to the end 
to be served by zoning but a city^s action is not 
rendered arbitrary and unreasonable by the fact 
that it may have acted with the purpose of assist- 
ing the county zoning conunission,^* or by the fact 
that prior to annexation to the city, the property 
had been zoned differently by a different zoning 
authority.'*^ Reasonableness is judged by its appli- 
cation to the particular circumstances of the case,^5 
and each case must be determined on its own par¬ 
ticular facts in deciding whether the regulation is 
reasonable.^® 


36. Mass.—Slmon v. Towu of Need- 
ham, 42 N.E.2d 516, 311 Mass. 560. 
141 A.L.H. 688. 

87. Ala.—Walls v. City of Gunters- 
ville, 45 So.2d 468. 253 Ala. 480. 

38. U.S.—^Village of Euclld, Ohio v. 
Ambler Realty Co., Ohio, 47 S.Ct 
114, 272 U.S. 365. 71 L.Bd. 303. 

D.C.—^American University v. Pren- 
tiss. D.C., 113 F.Supp. 389, afOlrmed 
Prentiss v. American University, 
214 P.2d 282, 94 U.S.App.D.C. 204, 
certiorari denied Wrather v. Amer¬ 
ican University, 75 S.Ct. 217, 348 U. 
S. 898. 99 Li.Ed. 705. 

Conn.—Fairlawns Cemetery Ass*n v. 
Zoning Commission of Town of 
Bethel, 86 A.2d 74, 138 Conn. 434. 
Fla.—^Blitch v. City of Ocala, 195 So. 
406. 142 Fla. 612. 

La.—City of New Orleans v. La Na¬ 
sa, 88 So.2d 224, 230 La. 289. 

Archer v. City of Shreveport, 
App., 85 So.2d 337—State ex reL 
Prats V. City Planning & Zoning 
Commission of City of New Or¬ 
leans, App.. 59 So.2d 832. 

Mich.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 705, 851 
Mich. 434. 

Mlnn.—^Kiges v. City of St. Paul, 62 
N.W.2d 363, 240 Minn. 522. 

N.Y.—^Zenith-Qodley Co. v. Wiley, 
121 N.T.S.2d 796. 

Test of intralldity of a zoning ordi¬ 
nance is whether it is arbitrary, un¬ 
reasonable smd discrlmlnatory, and 
has no substantial relation to public 
health, safety, morals. or general 
welfare. 

Md.—Cassel v. Mayor and City Coun- 
cil of Baltimore, 73 A.2d 486, 195 
Md. 348. 

39. Md.—Walker v. Board of County 
Com^rs of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 76 
S.Ct 180, 360 U.S. 902, 100 L.Ed. 
792. 

40. Cal.—^Lockard v. City of Los 
Angeles, 202 P.2d 38, 33 C.2d 453, 
7 A.L.R.2d 990, certiorari denied 69 
S.Ct. 1516, 337 U.S. 939, 93 L.Ed. 

• 1744. 


Wlllett & Crane v. City of Palos 
Verdes Estates, 216 P.2d 85, 96 C. 
A.2d 767. 

Md.—^Mlssourl Realty, Inc. v. Hamer, 
140 A.2d 665—^Board of Com’rs of 
Anne Arundel County v. Snyder, 46 
A.2d 689, 186 Md. 342. 

Mass.—^Raymond v. Commissioner of 
Public Works of Lowell, 181 N.B. 
2d 189, 383 Mass. 410—Calres v. 
Building Com*r of Hingham, 83 N. 
E.2d 550, 328 Mass. 589. 

Mo.—^Downlng v. City of Joplin, 312 
S.W.2d 81. 

Tex.—City of Lubbock v. Stubbs, 
Civ.App., 278 S.W.2d 619. 

Xf issne is in. doubt, regulation 
must be sustained. 

N.J.—Bogert v. Washington Tp., 186 
A.2d 1, 25 N.J. 57. 

41- Fla.—City of Miami Beach v.. 
Lachman, 71 So.2d 148, appeal dis- 
mlssed Lachman v. City of Miami 
Beach, 75 S.Ct 292, 348 U.S. 906, 
99 L.Bd. 711. 

III.—^Bauske v. City of Des Plaines, 
148 N.E.2a 884, 13 111.24 169—Bi- 
change Nat Bank of Chicago v. 
Cook County, 129 N.B.2d 1, 6 111. 
2d 419. ! 

Mich.—Comer v, City of Dearbom, 
70 N.W,2d 813, 342 Mich. 471. 

N.J.—Collins V. Board of Adjustment 
of Margate City, 69 A.2d 708, 8 N.J. 
200 . 

Lionshead Lake v. Wayne Tp., 
Passaic County, 74 A.2d 609, 9 N.J. 
Super. 83—^Borough of Point Pleas- 
ant Beach v. Point Pleasant Pavil- 
ion, 66 A.2d 40, 3 N.J.Super. 222. 
Tex.—^Ham v. Weaver, Civ,App., 227 
S.W.2d 286, reversed on other 
grounds Weaver v. Ham, 232 S.W. 
2d 704, 149 Tex. 809. 

42. N.J.—^Delawanna Iron & Metal 
Co. V. Albrecht 88 A.2d 616, 9 N.J. 
424. 

43. Ky.—City of Louisville v. Bry- 
an S. McCoy, Inc., 286 S.W.2d 646. 

44i Ky.—City of Louisville v. Bry- 
an S. McCoy, Inc., supra. 

45. Hl.—^Myers v. City of Elmhurst 
147 N.B.2d 300, 12 I11.2d 637— 
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Krom V. City of Elmhurst 138 N. 
E.2d 1, 8 I11.2d 104—Midland Elee. 
Coal Corp. v. Khox County, 115 N. 
E.2d 275, 1 111.2d 200. 

Mich.—Comer v. City of Dearbom, 
70 N.W.2d 813, 842 Mich. 471— 
Long V. City of Highland Park, 46 
N.W.2d 10, 329 Mich. 146—Rltenour 
V. Dearbom Tp., 40 N.W.2d 187, 
326 Mich. 242—^Pere Marquette Ry. 
Co. V. Township Board of Muskegon 
Tp., 298 N.W. 393, 298 Mich. 31. 
N.Y.—City of New York v. Jack Par¬ 
ker Associates, Ina, 161 N.Y.S.2d 
731, 5 Misc.2d 633. 

Pa.—Falis Tp. V, First Falis Realty 
Corp., 6 Bucks 6, 70 York Leg.Rec. 
37—Commonwealth ex rei. v. Debal- 
do, 99 Pittsb.Leg.J. 155. 

Tex.—Clesl v. Northwest Dallas Imp. 
Ass'n, Clv.App., 268 S.W.2d 820, 
error refused no reversible error 
—^Edge V. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused 
—City of University Park v. Hob- 
Utzelle, CivAupp., 160 S.W.2d 169. 

Snitability as applied io cliaxaoter 
of area involved 

Reasonableness of a zoning regu¬ 
lation may depend on suitability of 
its particular provlsions as applied 
to character of area involved. 

Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 206. 

46. CaL—City of Los Angeles v. 

Gage, 274 P.2d 84, 127 C.A.2d 442. 
Colo.—^Di Salle v. Glggal, 261 P.2d 
499,128 Colo. 208. 

111.—Gordon v. City of Wheaton, 146 
N,E.2d 37, 12 I11.2d 284—La Salle 
Nat. Bank v. City of Chicago, 126 
N.B.2d 643, 6 IlL2d 22—Trust Co. 
of Chicago v. City of Chicago, 96 
N.B.2d 499, 408 111. 91. 

Grand Trunk Western R, Co. v. 
City of Chicago, 106 N.B.2d 162, 
846 I11.APP. 376. 

lowa.—^Keller v. City of Oouncil 
Bluifs, 66 N.W.2d 118, 246 lowa 
202 . 

Mass.—City of Pittsfleld v. Oleksak, 
47 N.E.2d 930, 813 Mass. 553. 

Mich.—^West Bloomfleld Tp. v, Chap- 
man, 88 N.W.2d 877, 851 Mich; 606 
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Although there is some authority Holding that rea- 
sonableness of an ordinance is to be tested by its 
general effect, and not by its effect on any partic- 
ular property owner,^^ ^ zoning ordinance may be 
valid in its general aspects, and yet, as to a particu- 
lar state of facts involving a particular parcel of 
real estate affected thereby, be so clearly arbitrary 
and unreasonable as to be invalid as applied there- 
to^® and resuit in confiscation and a determina- 
tion that the classification of a particular lot for 
zoning purposes is arbitrary and unreasonable does 
not affect the validity of the regulation as to other 
property the classification of which is not arbi¬ 
trary,50 at least where the provisions of the zoning 
regulation are by their express terms severable.51 


Provisions invalid as applied to certain property be- 
cause unreasonable and confiscatory are not made 
valid with respect thereto by the transfer of title 
from one owner to another.52 

§ 69. Considerations Involved in Determina- 
tion 

In determinlng whether a zoning regulation Is reason- 
able, all the existlng circumstances or contemporaneous 
conditions may or must be consldered. 

In determining whether a zoning regulation is 
reasonable, matters which may or must be consid- 
ered include all the existing circumstances or con¬ 
temporaneous conditions,52 such as the necessity or 


—Korby v. Redford Tp., gS N.W.2d 
441, 348 Mich. 193—^Industrial Laud 
Co. V. City of Birminffham, 78 N. 
W.2d 656, 346 Mlch. 667—^Andez*son 
V. City of Holland, 74 N.W.2d 894, 
844 Mlch. 706—^Warner v. City of 
Muskegron, 73 N.W.2d 837, 344 Mlch. 
408—^Plum Hollow Golf and Coun- 
try Club v. Southfield Tp., 67 N.W. 
2d 122, 841 Mich. 84—Redford Mov- 
Ing & Storage Co. v. City of Detroit, 
68 N.W.2d 812, 336 Mlch. 702— 
Hammond v. Kephart, 60 N.W.2d 
165. 331 Mich. 661—Hitchmau v. 
Oakland Tp., 46 N.W.2d 306, 329 
Mlch. 381—Long t. City of High- 
land Park, 46 N,W.2d 10, 829 Mich. 
146—^Ervin Acceptance Co. v. City 
of Ann Arbor, 34 N.'W.2<1 11, 322 
Mich. 404—Senefsky v. Lawler, 12 
N.W.2d 887, 307 Mlch. 728, 149 A.L. 

R. 1433—^Palmer v. City of Detroit, 
11 N.W.2d 199, 806 Mlch. 449— 
Pere Marquette Ry. Co. v. Town- 
ship Board of Muskegon Township, 
298 N.W. 393, 298 Mlch. 81—More- 
land V. Armstrbng, 297 N.W. 60, 297 
Mich. 32. 

Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 206. 

Miss.—^Palazzola v. City of Gulfport, 
62 So.2d 611, 211 Miss. 737—Jones 

V. City of Hattlesburg, 42 So.2d 717, 
207 Miss. 491. 

Mo.—^Downing v. City of Joplin, 812 

S. W.2d 81—City of Richmond 
Helghts V. Richmond Helghts Me¬ 
moria! Post Benev. Ass*n, 213 S. 

W. 2d 479, 358 Mo. 70. 

Neb.—Weber v. City of Grand Is- 
land, 87 N.W.2d 676, 166 Neb. 827. 
N.J.—^Bogert v. Washington Tp., 135 
A.2d 1, 26 N.J. 67. 

Llonshead Lake v. Wayne Tp., 
Passalc County, 74 A,2d 609, 9 N.J. 
Super. 83. 

Ohio.—Johnson v. Grlfflths, App., 141 
N.E.2d 774, appeal dismissed 181 
N.E.2d 397, 164 Ohio St 893. 

CJeveland Trust Co. v. Village of 
Brookiyn, 110 N.B.2d 440, 92 Ohio 
App. 361, appeal dismissed 108 N. 
E.2d 679. 158 Ohio St 268. 


Tex.—Congregation Commlttee, 
North Fort Worth Congregation, 
Jehovah*s Wltnesses v. City Coun- 
cil of Haltom City, Civ.App., 287 
S.W.2d 700. 

Paots not oonolnsions as determlna- 
tive 

Whether zoning board's action was 
arbitrary must be determined from 
facts from which conclusion was 
drawn, not from the conclusion it- 
self. 

Md.—Temmlnk v. Board of Zoning 
Appeals of Baltlmore County, 109 
A.2d 85, 205 Md. 489—American 
Oll Co. v. Mlller, 102 A.2d 727, 204 
Md. 32—^Zang & Sons, Bullders, 
Inc. v. Taylor, 102 A.2d 723, 203 
Md. 628. 

47. N.T.—Servodidio v. Board of Ap- 
peaJs of Town of Somers, 146 N.Y. 
S.2d 125. 

48. U.S.—^Valley Vlew Village v. 
Proffett C,AOhIo, 221 F.2d 412— 
Women’s Kansas City St. Andrew 
Soc. V. Kansas City, Mo., C.CA.M 0 ., 
58 F.2d 593. 

111.—Eleopoulos V. City of Chicago, 
120 N.E.2d 566, 8 I11.2d 247—City 
of Chicago V. Sachs, 116 N.B.2d 
762, 1 I11.2d 342—^Du Page County 
V. Halkier, 116 N.B.2d 636, 1 I11.2d 
491—^Pringle v. City of Chicago, 
89 N.B.2d 366, 404 DL 478—Metro¬ 
politan Life Ins. Co. v. City of Chi¬ 
cago, 84 N.B.2d 825, 402 111. 681 
—Schneider v. Board of Appeals of 
City of Ottawa, 84 N.B.2d 428, 402 
111. 536—Village of La Grange v. 
Leitch, 86 N.E.2d 346, 877 111. 99. 

American Smelting & Reflnlng 
Co. V. City of Chicago, 106 N.E.2d 
803, 347 I11.APP. 32. 
lowa.—Keller v. City of Council 
Bluffs, 66 N.W.2d 118, 246 lowa 202. 
Mo.—^Downlng v, City of Joplin, 312 
S.W.2d 81—^Flora Realty & Inv. 
Co. V. City of Ladue, 246 S.W.2d 
771, 362 Mo. 1026, appeal dismissed 
78 S.Ct 41, 344 U.S. 802, 97 L.Ed. 
626. 

Tex.—^Lamkln v. City of Bellaire, Civ. 
App., 308 S.W,2d 70, error granted. 
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W.Va.—Carter v. City of Bluefleld, 64 
S.B.2d 747, 132 W.Va. 881. 
Arbitrary and nnnatnral ronning of 
bonndary lines 

Zoning regulation may be voided 
as to particular property Included in 
given zone by arbitrary and unnat- 
ural running of boundary lines not 
in keeping with well-consldered plan. 
N.J.—^Katoblmar Realty Co. v. Web¬ 
ster, 118 A2d 824, 20 N.J. 114. 
Qnestion related in applioation to 
partienlar property 
Whether a zoning ordinance is un¬ 
reasonable or arbitrary is related in 
its appllcation to the particular prop¬ 
erty involved. 

CaL—City of Los Angeles v. Gage, 
274 P.2d 34, 127 C.A.2d 442—Mor¬ 
ris V. City of Los Angeles, 264 P. 
2d 935, 116 C.A.2d866. 

49. Ga.—^Humthlett v. Reeves, 90 S. 
E.2d 14, 212 Ga. 8. 

111.—^Petropoulos v. City of Chicago, 
125 N.R2d 622, 5 I11.2d 270—North¬ 
ern Trust Co. V. City of Chicago, 
123 N.E.2d 330, 4 I11.2d 432—^Ele- 
opoulos V. City of Chicago, 120 N. 
E.2d 566, 8 I11.2d 247—Miller Bros. 
Lumber Co. v. City of Chicago, 111 
N.E.2d 149, 414 IlL 162—Schneider 
V. Board of Appeals of City of Ot¬ 
tawa, 84 N.B.2d 428, 402 111. 636— 
Oifner Electronics v. Gerhardt, 76 
N.E.2d 27, 398 111. 265. 

50. Ark.—aty of Little Rock v. 
Bentley, 166 S.W.2d 890, 204 Ark. 
727. 

61. Ark.—City of Little Rock v. 
Sun Bullding & Developing Co., 134 
S.W.2d 682, 199 Ark. 333. 

52. Mich.—Robyns v. City of Dear- 
bom, 67 N.W.2d 718, 341 Mich. 495. 
Ordinance held not reUeved of un^ 

reasonable and confiscatory character 
by facts that twenty-two years had 
passed and lots had been transferred 
from owner to owner since passage 
of ordinance. 

Mich.—^Rob3nis v. City of Dearbom, 
supra. 

53. Idaho.—0*Connor v. City of Mos- 
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lack of necessity for the adoption of the regula- 
tion,54 the object sought to be accomplished,56 the 
location, size, and physical characteristics of the 
land involved,®® the character of the neighbor- 
hood,57 the density of the population in the city, 
town, or village involved,®^ the aesthetics of the 
situation,59 the nature of other land in the vicmity,^® 
traffic and transportation influences on the property 
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and the surrounding area,®l the use to which near- 
by property is put®2 or may be put most advan- 
tageously,63 the zoning classification and use of 
nearby property,®^ including zoning and use in a 
neighboring municipality,®® the requirements o-f the 
locality,®® the local housing situation and the pians 
of the proper authorities for relieving it,67 and the 


cow, 202 P.2d 401, 69 Idaho 87, 9 | 
A.L..R.2d 1031. 

N.J.—^Fischer v. Bedminster Tp., 
Somerset County, 90 A.2d 757, 21 
N.J.Super. 81, aJRrmed 93 A.2d 378, 
11 N.J. 194. 

N.T.—Vernon Park Realty v. City of 
Mount Vernon, 122 N.Y.S.2d 78, af- 
flrmed 125 N.Y.S.2d 112, 282 App. 
Div. 890, appeal denied 126 N.Y.S.2d 
200, 282 App.Div. 958, appeal de¬ 
nied 117 N.E.2d 919, 806 N.Y. 746, 
afflrmed 121 N.E.2d 617, 307 N.Y. 
493. 

54. Idaho.—0’Connor v. City of Mos- 
cow, 202 P.2d 401, 69 Idaho 37, 9 
A.L.R.2d 1031. 

N.Y.—^Vernon Park Realty v. City of 
Mount Vernon, 122 N.Y.S.2d 78, 
afflrmed 126 N.Y.S.2d 112, 282 App. 
Div. 890, appeal denied 126 N.Y.S. 
2d 200, 282 App.Div. 958, appeal 
denied 117 N.B.2d 919, 306 N.Y, 
746, afflrmed 121 N.B.2d 617, 307 N. 
Y. 493. 

Tex.—Edge v. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused 
—City of University Park v, Hob- 
lltzelle, Civ.App., 160 S.W.2d 169. 

55 . Idaho.—0*Connor v. City of Mos- 
cow, 202 P.2d 401, 69 Idaho 87, 9 
A.L.R.2d 1031. 

Nev.—State ex rei. Davie v. Coleman, 
224 P.2d 309, 67 Nev. 636. 

N.Y.—Vernon Park Realty v. City of 
Mount Vernon, 122 N.Y.S.2d 78, af¬ 
flrmed 125 N.Y.S.2d 112, 282 App. 
Div. 890, appeal denied 126 N.Y.S. 
2d 200, 282 App.Div. 968, appeal de¬ 
nied 117 N.E.2d 919, 306 N.Y. 746, 
afflrmed 121 N.E.2d 617, 307 N.Y. 
493. 

Tex.—^Bdge v. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused 
—City of University Park v. Hob- 
lltzelle, Civ.App., 160 S.W.2d 169. 
Oxdinaaoe inteaded to conserve prop¬ 
erty values 

Where purpose of ordinance and 
its enforcement was to conserve prop¬ 
erty values and enforcement of ordi¬ 
nance would not tend to lessen con- 
gestion on public streets, promote 
Public sanitation, health, safety, and 
general welfare, ordinance was in- 
valid as unreasonable. 

Mich.—Blizabeth Lake Estates v. 
Waterford Tp., 26 N,W.2d 788, 317 
Mich. 359. 

66 . Mass.—Kaplan v. City of Bos¬ 
ton, 118 N.B.2d 856, 330 Mass. 381 


—Bamey & Casey Co. v. Town of 
Milton, 87 N.B.2d 9, 324 Mass. 440. 
57. U.S.—Sinclair Reflning Co. v. 
City of Chicago, C.A.I11., 178 P.2d 
214. 

111.—^Mack V. Cook County, 142 N.B. 
2d 786, 11 I11.2d 310—Wehrmeister 
V. Du Page County, 141 N.E.2d 26, 

10 I11.2d 604—Liberty Nat. Bank 
of Chicago V. City of Chicago, 139 
N.B.2d 235, 10 I11.2d 137—Rams- 
Head Co. v. City of Des Plalnes, 
137 N.E.2d 259, 9 I11.2d 326—Krom 
V. City of Blmhurst, 133 N.B.2d li 
8 I11.2d 104—First Nat. Bank of 
Lake Forest v. Lake County, 130 N. 
B.2d 267, 7 I11.2d 213—Hannifln 
Corp. V. City of Berwsm, 116 N.B. 
2d 315, 1 I11.2d 28—Trust Co. of 
Chicago V. City of Chicago, 96 N.B. 
2d 499, 408 111. 91—Galt v. Cook 
County, 91 N.E.2d 395, 406 111. 396 
—^People ex rei. Joseph Lumber Co. 
V. City of Chicago, 83 N.E.2d 692, 
402 111. 321—Quillci v. ViUage of 
Mount Prospect, 78 N.B.2d 240, 399 
111. 418. 

Grand Trunk Western R. Co. v. 
City of Chicago, 106 N.B.2d 152, 
346 IlLApp. 376. 

Nev.—State ex rei. Davie v. Cole¬ 
man, 224 P.2d 309, 67 Nev. 636. 

N.J,—^Flscher v. Bedminster Tp., 
Somerset County, 90 A.2d 767, 21 
N.J.Super. 81, afflrmed 93 A.2d 378, 

11 N.J. 194. 

Tex.—City of Lubbock v. Stubbs, Civ. 

App.. 278 S.W.2d 519. 

68. N.Y.—Town of Somers v. Camar- 
co. 127 N.B.2d 327, 308 N.Y. 637. 

Vtot conolusive test 
Relative density of population in 
permissive and restricted districts is 
not a conclusive test of the reason- 
ableness of a zoning ordinance. 

Cal,—Sunny Slope Water Co. v. City 
of Pasadena, 33 P.2d 672, 1 C.2d 87. 
59- Mass.—Town of Burlington v. 
Dunn, 61 N.E.2d 243, 318 Mass. 216, 
168 A.L.R. 1181, certiorari denied 
66 S.Ct. 61, 326 U.S. 739, 90 L.Bd. 
441. 

N.Y.—^New York Trap Rock Corp. v. 
Town of Clarkstown, 149 N.Y.S. 
2d 290, 1 A.D.2d 890, afflrmed 144 
N.B.2d 725, 3 N.Y.2d 844, 166 N.Y. 
S.2d 82. 

People V. Gerus, 69 N.Y.S.2d 283. 

60. Mass.—^Kaplan v. City of Bos¬ 
ton, 113 N.E.2d 856, 330 Mass. 381 
—Bamey & Casey Co. v. Town of 
Milton, 87 N.E.2d 9, 324 Mass. 440. 
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61. IU.—^Bauske v. City of Des 
Plaines, 148 N.B.2d 584, 13 U1.2d 
169. 

62. U.S.—Sinclair Reflning Co. v, 
City of Chicago, C.A.I11., 178 P.2d 
214. 

111.—^People ex rei. Joseph Lumber 
Co. V. City of Chicago, 83 N.E.2d 
692, 402 111. 321—Quilicl v. Village 
of Mount Prospect, 78 N.E.2d 240, 
399 111. 418. 

Mass.—^Kaplan v. City of Boston, 113 
N.B.2d 866, 330 Mass. 381—Bar- 
ney & Casey Co. v. Town of Mil¬ 
ton, 87 N.E.2d 9. 324 Mass. 440. 
DevelopmeiLt of snironndlng area 
in municipality and adjacent area 
outside municipality must be given 
weight in considering whether ordi¬ 
nance is arbltrary or unreasonble. 

Ky.—City of Louisville v. Bryan S. 
McCoy, Inc., 286 S.W.2d 646. 

63. N.J.—^Ftscher v. Bedminster Tp., 
Somerset County, 90 A.2d 767, 21 
N.J.Super. 81, afflrmed 93 A.2d 378, 
11 N.J. 194. 

64. 111,—^Mack v. Cook County, 142 
N.B.2d 786, 11 I11.2d 310—Wehr¬ 
meister V. Du Page County, 141 N. 
B.2d 26, 10 Ill.2d 604—Liberty Nat 
Bank of Chicago v. City of Chica¬ 
go, 139 N.E.2d 236, 10 I11.2d 137— 
Rams-Head Co. v. City of Des 
Plaines, 137 N.E.2d 269, 9 I11.2d 
326—^First Nat. Bank of Lake Por- 
est V. Lake County, 130 N.E.2d 267, 

7 I11.2d 213—^Hannifin Corp. v. City 
of Berwyn, 115 N.B.2d 816, 1 I11.2d 
28—Galt V. Cook County, 91 N.B.2d 
395, 405 111. 396. 

Grand Trunk Western R. Co. v. 
City of Chicago, 105 N.E.2d 162, 
346 IlLApp. 376. 

Tex.—City of Lubbock v. Stubbs, Civ. 
App., 278 S.W.2d 619. 

65. 111.—Gordon v. City of Wheaton, 
146 N.B.2d 87, 12 I11.2d 284—Krom 
V. City of Elmhurst 133 N.R2d 1, 

8 I11.2d 104—Hannifln Corp. v. City 
of Berwyn, 116 N.E.2d 316, 1 lU.2d 
28—Trust Co. of Chicago v. City 
of Chicago, 96 N.B.2d 499, 408 UL 
91. 

66. Mo.—^Plora Realty & Inv. Co. v. 
City of Ladue, 246 S.W.2d 771, 862 
Mo. 1026, appeal dismissed 73 S.Ct 
41, 344 U.S. 802, 97 L.Bd. 626. 

67. Mass.—^Lamarre v. Commission- 
er of Public Works of Pali River, 
87 N.E.2d 211, 324 Mass. 642. 
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§§ 69-70 ZONING 

effect on the value of other propcrty.®* 

Matters not germane to the issue are not to be 
considered.®^ The fact that there may be a differ- 
ence of opinion among expert witnesses does not re¬ 
quire a finding that the reasonableness of an ordi- 
nance is debatable,*^® and it is not an appropriate test 
for determining the reasonableness of a zoning 
regulation that the regulation had the support of 
substantial public opinion in the municipality.^i 

Although a zoning ordinance which is reasonable 
today may at some future time by reason of changed 
conditions prove to be unreasonable, in which case 
it may then be set aside,^^ reasonableness of a 
zoning regulation must be determined as it applies 
to conditions presently existing,^^ or, it has been 
held, as of the time when the ordinance was adopt- 
ed, considering the physical facts then existingJ^ 
The court will not foretell what will happen in the 
future to property subject to zoning regulations,^^ 
and the fact that in the future the area may change 
does not furnish an appropriate test for determining 
the reasonableness of the regulation.^® 

Comprehensive plan, The requirement that a 
zoning regulation be in accordance with a compre¬ 
hensive plan is intended to avoid an arbitrary and 
unreasonable exercise of the zoning power.77 A 
zoning ordinance which is not formulated on a com¬ 
prehensive plan is an unreasonable exercise of the 
police power, and, therefore, unconstitutional.*^® 


§ 70. ~— Boundary Lines 

The fact that, when the line Is drawn by a zoning 
regulation, situations immediately beyond it are afTected, 
without more, will not render invalld the drawlng of a 
line which otherwise cannot be sald to be arbitrary; 
but tho drawlng of lines regardiess of whether they cut 
through properties, or of the uses to which properties 
are put. Is unreasonable. 

The fact that when the line is drawn by a zoning 
regulation, situations immediately beyond it are af- 
fected, without more, will not render invalid the 
drawing of a line which otherwise cannot be said 
to be arbitrary.79 The fixing of zoning lines with 
a different classification on either side of such 
boundary lines does not render limitation on use of 
the property near the boundary line in a more re- 
stricted district unreasonable and void.®® 

A zoning ordinance which fixes zoning districts 
by reference to a map wherein divisional lines were 
drawn regardiess of whether they cut through 
dwelling houses, industria! establishments, and other 
properties, or of the uses to which properties are 
put has been held not reasonable.®^ A zoning ordi¬ 
nance is not arbitrary or unreasonable, however, be- 
cause some boundary lines bisect a number of lots, 
as against a property owner whose lot is not so 
divided.®^ 

Adding isolated lot to distant district. An ordi¬ 
nance is an unreasonable exercise of the power to 
enact general zoning regulations where it does not 
create a district but merely undertakes to add an 


68. ni. —Wehrmeister v. Du Fagre 
County, 141 N.B.2d 28, 10 I11.2d 604 
—^Liberty Nat. Bank of Cbicago v. 
City of Chicago, 139 N.B.2d 285, 10 
I11.2d 137—Rams-Hoad Co. v. aty 
of Des Plalnes, 137 N.E.2d 259, 9 
I11.2d 326—First Nat. Bank of Lake 
Forest v. Lake County, 130 N.E.2d 
267, 7 I11.2d 213—People ex rei, Al¬ 
co Deree Co. v. City of Chlcago, 118 
N.K2d 20, 2 111.2d 350. 

N.T.—^People v. Gerus, 69 N.T.S.2d 
283. 

69. CaL—^McCarthy v. City of Man¬ 
hattan Beach, 264 P.2d 932, 41 C2d 
879, certiorari denled 75 S.Ct. 29, 
348 U.S. 817, 99 L.Bd. 644. 

Publio destraotloa. of fenoe plaln- 
tilfs had placed around thelr prop¬ 
erty whlle it was zoned for residen- 
tlal use would not be germane to is¬ 
sue of reasonable zoning under sub- 
seauent ordinance. 

Cal.—^McCarthy v. City of Manhattan 
Beach, supra. 

' TTse 9 nado of promises prior and 
subsequent to the passing of a zon¬ 
ing ordinance limitlng the use of 
property to certain business uses is 
immaterial in determining whether 


it is unreasonable to apply such ordi-, 
nance to the premises. 

N.J.—^Albrlght v. Johnson, 60 A.2d 
399, 135 N.a.Law 70. 

70. 111.—^Myers v, City of Blmhurst, 
147 N.B.2d 300, 12 I11.2d 587— 
La Salle Nat. Bank of Chlcago v. 
Cook County, 145 N.B.2d 65, 12 111. 
2d 40. 

71. Pa..—Schmalz v. Buckingham 
Tp., Zoning Bd. of Adjustment, 132 
A.2d 238, 389 Pa. 295. 

72. N.J,—^Plscher v. Bedminster Tp., 
93 A.2d 378, 11 N.J. 194. 

73. Fa.—Schmalz v. Buckingham Tp. 
Zoning Bd. of Adjustment, 132 A. 
2d 233, 389 Pa. 295. 

74. Tex.—City of Corpus Christi v. 
Jones, ClvA^pp., 144 S.W.2d 888, er¬ 
ror dismissed, judgment correct 

75- Mlch.—Grand Trunk Western R. 
Co. V. City of Detroit, 40 N.W,2d 
195, 326 Mich. 887. 

76. Pa.—Schmalz y. Buckingham 
Tp., Zoning Bd. of Adjustment, 182 
A.2d 288, 389 Pa. 295. 
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77. N.J.—Scarborough Apartments 
V. City of Englewood, 87 A.2d 537, 
9 N.J. 182—Speakman v. Mayor & 
Council of Borough of North Plain- 
fteld, 84 A.2d 715, 8 N.J. 250. 

Requirement of comprehensive plan 
generally see supra § 30. 

78. Conn.—^Magnln v. Zoning Com- 
mlssion of Town of Madison, 138 A. 
2d 522, 145 Conn. 26. 

N.J.— N, T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Bdge, 69 A.2d 767, 6 N.J.Super. 495. 

79. N.J.—^Pequannock Tp. v. De Wil- 
de, 91 A.2d 410, 21 N.J.Super. 517. 

80. Hl.—^La Salle Nat. Bank v. City 
of Chlcago, 126 N.E.2d 643, 6 111. 
2d 22—^Mundelein Estates v. Vil- 
lage of Mundelein, 99 N.E.2d 144, 
409 111. 291—Wesemann v. Village 
of La Grange Park, 94 N.B.2d 904, 
407 111. 81. 

81. N.T.—Cordts V. Hutton Co., 262 
N.T.S. 539, 146 Misc. 10, affirmed 
269 N.T.S. 986 (second case), 241 
App.Div. 648, affirmed 195 N.E. 124, 
266 N.T. 399. 

82. 111.—Speroni v. Board of Appeals 
of City of Sterling, 15 N.E.2d 802, 
368 IU. 568. 
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isolated lot to a district from which it is distantly 
separated.*® 

§ 71. -Propriety of Classification 

The classification of property for the imposition of 
different restrictions must rest on some ratlonal basis. 

The classification of property for the imposition 
of different restrictions must rest on some rational 
basis.^^ A zoning regulation creating a classifica¬ 
tion without a real and substantial relation to the 
considerations, one or more, to be advanced by 
zoning is arbitrary and imreasonable and a 
classification permanently restricting the enjoyment 
of property to such an extent that it cannot be util- 
ized for any reasonable purpose is unreasonable and 
confiscatory.5^ The relative density of population 
in permissivc and restricted districts is not a con- 
clusive test of the classification effected by the zon¬ 
ing plan.^"^ The final test must be whether the mu- 
nicipality is seeking to advance the community in- 
terest rather than some private or sectional ad- 

vantage.88 

Uniformiiy of classification is necessary to avoid 
arbitraiy action,*^ but dissimilar treatment does not 
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inevitably bespeak capriciousness.®0 Where the sit- 
uation of a piece of property appears to be the same 
as that of surrotmding property and no facts justify- 
ing its special treatment are apparent, placing it in 
a different classification from that of the surround- 
ing territory will on its face appear arbitrary, ca- 
pricious, and unreasonable but, where the piece 
of property is by its situation distinguishable in 
character from the surrounding or adjoining prop¬ 
erty, there is no apparent unreasonableness in its 
different classification.^^ 

Spot zoning. An ordinance which provides for 
unreasonable spot zoning is invalid.^^ 

§ 72. -Hardship, Loss, or Benefilt 

A zoning regulatlon whfch renders property almost 
worthless is unreasonable and confiscatory; and, accord- 
Ingly, In determining whether a regulatlon Is reasonable, 
it Is proper to conslder the hardshlp and loss imposed on 
Individuals, the extent to which property has been dl- 
mlnlshed by the regulatlon, and the galn to the publlc 
compared to the hardshlp Imposed. 

A zoning regulation which renders property al¬ 
most worthless is unreasonable and confiscatory, and 
therefore illegal.^^ Accordingly, it has been held 


83. N.J.—Crow V. Town of West -1 
fleld, 66 A.2d 403, 136 N.JXaw 363. 

84. IlL—City of Ohicagro v. Sachs, 
115 Nr.E.2d 762, 1 I11.2d 342. 

Mich.—Korby v. Redford Tp., 82 N. 
W.2d 441, 348 Mich. 193—rAnder- 
son V. City of Holland, 74 N.W.2d 
894, 344 Mich. 706—^McGiverin v. 
City of Huntinsrton Woods, 72 N. 
W.2d 105, 343 Mich, 413. 

Mo.—^Downing v. City of Joplin, 312 
S.W.2d 81—^Flora Realty & Inv. Co. 
V. City of Ladue, 246 S.W.2d 771, 
362 Mo. 1025, appeal dismissed 73 
S.Ct 41, 344 U.S. 802, 97 XEd. 
626—^Ryan v. City of Warrensburg, 
117 S.W.2d 303, 342 Mo. 761—State 
ex rei. Oliver Cadillac Co. v. Chris- 
topher, 298 S.W. 720, 317 Mo. 1179, 
error dismissed Oliver Cadillac Co. 
V. Christopher, 49 S.Ct 17, 278 U. 
S. 662, 73 L.Ed. 669. 

N.J.—Pierro v. Baxendale, 118 A.2d 
401, 20 N.J. 17. 

Rockaway Bstates v. Rockaway 
Tp., 119 A.2d 461, 38 N.J.Super. 
468. 

Tenn.—Henry v. White, 250 S.W.2d 
70, 194 Teim. 192. 

Wis.—^Town of Caledonia v. Racine 
Limestone Co., 63 N.W.2d 697, 266 
Wis. 476. 

ClassilLoatloiii lield ULreasoiiable 
(1) Prohibitin^r the establishment 
of a slausrhterhouse within the mu- 
nlcipal limits. 

Pa.—^Appeal of Kanlg:, 56 Pa.Dist. & 
Co. 53, 47 LaclLJur. 69, 37 Mun. 
L.R. 229. 


(2) Separating’ land from which 
clay and sand were procured by man- 
ufacturers of brick cmd adjoining 
plants in which brick was manufac- 
tured. 

N.T.—Cordts v. Hutton Co., 262 N. 
T.S. 539, 146 Misc. 10, affirmed 269 
Nf.Y.S. 936 (second case), 241 App. 
Div. $48, affirmed 195 N.E. 124, 266 
N.Y. 399. 

85. NT.J.—Roselle v. Wright, 122 A. 
2d 506, 21 N.X 400. 

Marie’s Launderette v. City of 
Newark, 113 A.2d 190, 35 N.J.Su¬ 
per. 94. 

ClasBlfloatioii based on irzelevant 
dronmstaaoe of whether surround¬ 
ing properties were or were not Im- 
proved at the time of the introduc- 
tion of the ordinance is unreasonable 
and arbitrary. 

N.J.—Kozesnik v. Montgomery Tp., 
131 A.2d 1, 24 N.J. 164. 

8«. Conn.—Suffield Heights Corp. v. 
Town Planning Conunission of 
Town of Manchester, 133 A.2d 612, 
144 Conn. 425—Del Buono v. Board 
of Zoning Appeals of Town of 
Stratford, 124 A.2d 916, 143 Conn. 
673. 

87. CaL—Sunny Slope Water Co. v. 
City of Pasadena, 33 P.2d 672, 1 C. 
2d 87. 

Ordinance ezolnding addltional hos¬ 
pitale for insane from residential 
districts was held not based on arbi¬ 
trary and unreasonable classiflcations 
because permltted districts contalned 
densely populated areas and prohib- 
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Ited districts were sparsely populat¬ 
ed. 

Cal.—Jones v. City of Los Angeles, 
296 P. 14, 211 C. 304, followed in 
Wlttman v. City of Dos Angeles, 
295 P. 22, 211 C. 778, Stem v. 
City of Dos Angeles, 295 P. 23, 211 
C. 778, and Rutherford v. City of 
Dos Angeles, 295 P. 23, 211 C. 777. 

88 . N.J.—^Kozesnik v. Montgomery 
Tp., 131 A.2d 1, 24 N.J. 154. 

89. Mass.—^McHugh v. Board of 
Zoning Adjustment of Boston, 147 
N.B.2d 761. 

90. N.J.—Kozesnik v. Montgomery 
Tp., 131 A.2d 1, 24 N.J. 164. 

91. Ky.—^Bym v. Beechwood Vil- 
lage, 253 aw.2d 395. 

92. Kly.—^Bym v. Beechwood VU- 
lage, supra. 

93. Conn.—^Magnin v. Zoning Com- 
mission of Town of Madison, 133 
A.2d 522, 145 Conn. 26—^Zuckerman 

V. Board of Zoning Appeals of 
Town of Stratford, 128 A.2d 325, 
144 Conn. 160. 

Ky.—Polk V. Axton, 208 S.W.2d 497, 
306 Ky. 498. 

Md.—Cassel v. Mayor and City Coun- 
cll of Baltimore, 73 A.2d 486, 195 
Md. 348. 

94. Mich.—^McGiverin v. City of 
HTintlngton Woods, 72 N.W.2d 106, 
348 Mich. 413—^Robyns v. City of 
Dearborn, 67 N.W.2d 718, 341 Mich. 
495—Hammond v. Kephart, 50 N. 

W. 2d 156, 331 Mich. 661—Dong v. 
City of Highland Park, 45 N.W.2d 
10, 329 Mich. 146—Grand Trunk 
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that in determining whether a zoning regulation is 
reasonable it is proper to considet the hardship and 
loss imposed on individuals,^^ the extent to which 
the value of property has been diminished by the 
regulation,^ s and the gain to the public compared 
to the hardship imposed on the individual owner.^7 
No basis for the exercise of the zoning power exists 
if the public gain is small compared with individual 


hardships and loss,®8 and, where such a situation 
prevails, the courts are fully justified in declaring 
an ordinance or regulation unreasonable,^^ espe- 
cially where the values of surrounding property will 
not be seriously affected by a proposed use of the 
property.^ 

The fact that some hardship is experienced or 
that it may be more profitable to make other use 


Western K. Co. v. City of Detrolt, 
40 N.W.2d 195, 326 Mich. 387— 
Ervin Acceptance Co. v. City of 
Ann Arbor, 34 N.W.Sd 11. 322 Mich. 
404. 

Tex.—City of West University Place 
V. Eliis, 134 S.W,2d 1038, 134 Tex. 
222 . 

Beantiflcatloii. of vUlaflTe 
An ordinance which restricts prop¬ 
erty on boundary of a village to a 
use for which the property is not 
adapted, and which thereby destroys 
the grreater part of its value in order 
that beauty of villare as a whole 
may be enhanced, is tmreasonable as 
applied to the property owner. 

N.T.—Evanns v. Gunn, 29 N.Y.S.2d 
368, 177 Misc. 85, alRrrned 29 N. 

T. S.2d 150, 262 App.Div. 866. 

95. Va!—West Bros. Brick Co. v. 
City of Alexandria, 192 S.E. 881, 
169 Ya. 271, appeal dismissed 58 S. 
Ct. 369, 302 U.S. 658, 82 L.Ed. 608, 
rehearing: denied 58 S.Ct. 480, 302 

U. S. 781, 82 L.Bd, 603. 

Oareful oonsideration 

Whether zoningr regulation serves 
public welfare and recognized pur- 
poses of zoning must be carefully 
considered where value of property 
of Individual is seriously affected by 
a zoning regulation especially appli- 
cable to individual’s property. 

Conn.—Strain v. Mims, 193 A. 764, 
123 Conn. 276. 

Umitatlon. of proflts 

Fact that zoning law would limit 
proflts of property owner would be 
considered in determining its valid- 
ity. 

Mass.—Simon v. Town of Needham, 
42 N.E.2d 516, 311 Mass. 560, 141 
A.L.R. 688. 

96. U.S.—Sinclair Refining Co. v. 
City of Chicago, aA.ni., 178 F.2d 
214. 

Cal.—City of La Mesa v. Tweed & 
Gambrell Planing Mill, 304 P.2d 
803, 146 C.A.2d 762. 

111.—^Bauske v. City of Des Plaines, 
148 N.E.2d 584, 13 I11.2d 169— 
Gordon v. City of W^beaton, 146 
N.B.2d 37, 12 111.2d 284—Honeck 

V. Cook County, 146 N.B.2d 36, 12 
I11.2d 267—^Mack v. Cook County, 
142 N.B.2d 786, 11 I11.2d 310—Ken- 
nedy v. City of Chicago, 142 N.E. 
2d 697, 11 I11.2d 302—Liberty Nat. 
Bank of Chicago v. City of Chi¬ 
cago, 139 N.B.2d 235, 10 I11.2d 137 
—^Rams-Head Co. v. City of Des 


Plaines, 137 N.E.2a 269, 9 IlL2d 
326—^Krom v. City of Blmhurst, 
133 N.E.2d 1, 8 I11.2d 104—First 
Nat. Bank of Lake Forest v. Lake 
County, 130 N.B.2d 267, 7 I11.2d 
213—^Petropoulos v. City of Chica¬ 
go, 125 N.E.2d 622, 5 I11.2d 270— 
People ex rei. Alco Deree Co. v. 
City of Chicago, 118 N.E.2d 20. 2 
I11.2d 350—Hannifin Corp. v. City 
of Berwyn, 116 N.B.2d 315, 1 Bl. 
2d 28—Midland Electric Coal Corp. 
V. Knox County, 115 N.E.2d 276, 1 
I11.2d 200—^Mundelein Bstates v. 
Vlllage of Mundelein, 99 N.E.2d 
144, 409 111. 291—Trust Co. of Chi¬ 
cago V. City of Chicago, 96 N.E.2d 
499, 408 111. 91—Galt v. Cook Coun¬ 
ty, 91 N.E.2d 396, 406 111. 396— 
People ex reL Joseph Lumber Co. 
V. City of Chicago, 83 N.B.2d 692, 
402 111. 321—Quilicl v. Village of 
Mount Prospect, 78 N.B.2d 240, 399 
111. 418—Offner Electronics v. Ger- 
hardt, 76 N.B.2d 27, 398 111. 265— 
Anderman v. City of Chicago, 40 
N.E.2d 61, 379 IU. 236—Taylor v. 
Vlllage of Glencoe, 25 N.E.2d 62, 
372 111. 507—^People ex rei. Kirby 
V, City of Rockford, 2 N.E.2d 842, 
363 111. 631—Reschke v. Village of 
Winnetka, 2 N.B.2d 718, 363 111. 
478—Ehrlich v. Village of Wll- 
mette, 197 N.E. 667, 361 111. 213 
—Tews V. Woolhiser, 185 N.B. 827, 
352 111. 212. 

Grand Trunk Western R. Co. v. 
City of Chicago, 105 N.B.2d 152, 
346 IlLApp. 376. 

Mich.—^McGiverin v. City of Hunt- 
ington Woods, 72 N.W.2d 106, 343 
Mich. 413—Janesick v. City of De- 
troit, 60 N.W.2d 462, 337 Mich. 
549—^Redford Moving & Storage 
Co. V. City of Detroit, 68 N.W.2d 
812, 336 Mich. 702—Long v. City 
of Hlghland Park, 46 N.W.2d 10, 
329 Mich. 146—^Ritenour v. Dear- 
bom Tp., 40 N.W.2d 137, 326 Mich. 
242—^Ervin Acceptance Co. v. City 
of Ann Arbor, 34 N.W.2d 11, 322 
Mich. 404. 

Tex.—City of West University Place 
V. Bilis, 134 S.W.2d 1038, 134 Tex. 
222 . 

City of Lubbock v. Stubbs, Civ. 
App., 278 S.W.2d 519. 

Wash.—^Hauser v. Amess, 267 P.2d 
691, 44 Wash.2d 358. 

97. 111.—^Mack V. Cook County, 142 
N.E.2d 785, 11 I11.2d 310—Liberty 
Nat. Bank of Chicago v. City of 
Chicago, 139 N.E.2d 236, 10 I11.2d 
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137—^Rams-Head Co. v. City of Des 
Plaines, 137 N.B.2d 269, 9 I11.2d 
826—^Krom v. City of Elmhurst, 133 
N.E.2d 1, 8 I11.2d 104—First Nat. 
Bank of Lake Forest v. Lake Coun¬ 
ty, 130 N.E.2d 267, 7 I11.2d 213— 
Hannifin Corp. v. City of Berwyn, 
116 N.B.2d 316, 1 H1.2d 28—Trust 
Co. of Chicago v. City of Chicago, 
96 N.E.2d 499, 408 111. 91—Galt v. 
Cook Coimty, 91 N.E.2d 396, 405 
111. 396. 

Grand Trunk Western R. Co. v. 
City of Chicago, 105 N.B.2d 162, 
346 IlLApp. 376. 

Tex.—City of San Antonio v. Pigeon- 
hole Parking of Tex., Inc., 311 S. 
W.2d 218. 

sa Cal.—^Lockard v. City of Los An- 
geles, 202 P.2d 38, 33 C.2d 453, 7 
A.L.R.2d 990, certiorari denied 69 
S.Ct 1516, 337 U.S. 939, 93 L.Ed. 
1744. 

111.—^Midland Electric Coal Corp. v. 
Knox County, 115 N.B.2d 276, 1 
Ill.2d 200—^People ex rei. Joseph 
Lumber Co. v. City of Chicago, 83 
N.B.2d 692, 402 111. 321—Quilici v. 
Villagfe of Mount Prospect, 78 N.E. 
2d 240, 399 111. 418—^Anderman v. 
City of Chicago, 40 N.B.2d 51, 379 
111. 236—^Harmon v. City of Peorla, 
27 N.B.2d 626, 373 111. 694. 

N.Y.—^Brown v. Village of Owego, 21 
N.Y.S.2d 905, 260 App.Div. 328, af- 
firmed 30 N.B.2d 604, 284 N.Y. 656. 
Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 368. 

Doubtful proteotlon. 

If attempted protectlon to the pub¬ 
lic involves an oppresslve loss to the 
property owner and the protectlon af- 
forded appears to be doubtful or In- 
considerable, zoning ordinance will 
not be sustained. 

Tex.—City of West University Place 
V. Eliis, 134 S.W.2d 1038, 134 Tex. 
222 . 

Serious damage 

Inclusion of private land in resi- 
dential dlstrict under zoning ordi¬ 
nance to owner*s serious damage vio- 
lates constitution, if general welfare 
of City affected wiU not be promoted 
thereby. 

Ohio.—Mehl v. Stegner, 176 N.E. 712, 
38 Ohio App. 416. 

99. 111.—^Myers v. City of Elmhurst, 
147 N.E.2d 300, 12 I11.2d 537. 

L 111.—^Myers v. City of Elmhurst, 
supra. 
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of the property is not controlling in determining 
whether the regulations are arbitrary or unreason- 
able,2 and the highest and best use of the property 
involved is but one factor to be considered.^ 

Equiiable application. The limitation on the use 
of property imposed by a zoning regulation must 
apply reasonably and fairly to all> A general zon¬ 
ing regulation may be reasonable, notwithstanding 
striet enforcement thereof might cause unnecessary 
hardship or damage, provided the general rule is sub- 
ject to variation in such cases.® 


ZONING §§ 72-73 

§ 73. Regulations as to Architectural and 
Structural Designs 

The Power to regulate the architectural and etruc- 
tural designs of buildings within epecified distrfcts with 
respect to bulk, buildfng lines, helght, open spaces, yards, 
and the llke must be exercised reasonably, but reason¬ 
able classiflcation may be permitted. 

The power to regulate the architectural and struc¬ 
tural designs of buildings within specified distriets 
with respect to bulk, building lines, height, open 
spaces, yards, and the like must be exercised rea¬ 
sonably,® and such regulatory power must not be 


2. Cal.—^Johnston v. City of Clare- 
mont, 323 P.2d 71—^Lockard v. City 
of Lios Ang^eles, 202 P.2d 38, 33 C. 
2d 463, 7 A.L.R.2d 990, certiorari 
denied 69 S.Ct 1616, 337 U.S. 939, 
93 L.Ed. 1744. 

Robinson v. City of Los Angre- 
les, 304 P.2d 814, 146 C.A2d 810. 

Colo.—Hosklnson v. City of Arvada, 
319 P.2d 1090. 

111.—^Honeck v. Cook County, 146 N. 
E.2d 35, 12 I11.2d 257-—Kennedy v. 
City of Chicago, 142 N.B.2d 697, 11 
111.2d 302—^Rams-Head Co. v. City 
of Des Plaines, 137 N.E.2d 259, 9 
I11.2d 326—^People ex rei. Alco De- 
ree Co. v. City of Chicago, 118 
N.B.2d 20, 2 I11.2d 350—Galt v. 
Cook County, 91 N.B.2d 396, 406 
ni. 396. 

Grand Trunk Western R. Co. v. 
City of Chicago, 106 N.B.2d 162, 346 
111.App. 376. 

Ky.—Fried v. Louisville and Jeffer- 
son County Planning and Zoning 
Commission, 268 S.W.2d 466. 

SCass.—^Howland v. Acting Superin¬ 
tendent of Bldgs. and Inspector of 
Bldgs. of Cambridge, 102 N.B.2d 
423, 328 Mass. 155—Building 

Com’r of Medford v. C. & H. Co., 
65 N.E.2d 537, 319 Mass. 273—Si- 
mon V. Town of Needham, 42 NT.E. 
2d 516, 311 Mass. 560, 141 AL.R. 
688 . 

Mich.—Anderson v. City of Holland, 
74 N.W.2d 894, 344 Mich. 706—Jan- 
esick V. City of Detroit, 60 N.W.2d 
462, 337 Mich. 649—Redford Mov- 
ing & Storage Co. v. City of De¬ 
troit, 68 N.W.2d 812, 336 Mich. 702 
— ^Long V. City of Highland Park, 
46 N.W.2d 10, 329 Mich. 146. 

Mo.—^Downing v. City of Joplin, 312 
S.W.2d 81—Flora Realty & Inv. Co. 
V. City of Ladue, 246 S.W.2d 771, 
362 Mo. 1025, appeal dismissed 73 
S.Ct 41, 344 U.S. 802, 97 L.Ed. 626. 

N.J.—Cobble Close Farm v. Board of 
Adjustment of Middletown Tp., 92 
A.2d 4, 10 N.J. 442. 

N.T.—Corning v. Town of Ontario, 
121 N.T.S.2d 288, 204 Mlsc. 38. 

Hoaprodnotlveness of inoome aaid 
deprivatlon. of beiiefloial xuve 
In determining whether zoning reg- 

hlation was arbitrary and unreason- 

able, facts that realty did not pro¬ 


duce Income and that regulation re- 
aulted in deprivation of some bene¬ 
ficia! use thereof, while material, 
were not sole determining factors. 
Mass.—^Kaplan v. City of Boston, 113 
N.E.2d 866, 330 Mass. 381. 

Mere Inoonvenlence and depreola- 
tlon In valne are not sufidcient with¬ 
in themselves to constitute a zoning 
ordinance unreasonable. 

Tex.—City of West University Place 
V. Eliis, 134 S.W.2d 1038, 134 Tex. 
222 . 

Dlfferenoe in valae 

Where market value of realty 
which was sltuated Just within 
boundary of a restricted zoned area 
would be increased by flfty per cent 
or more If restrictione were no great- 
er than those on property across the 
Street and outslde the zone, zoning 
was not so unreasonable as to be in- 
valid. 

Fla.—State ex rei. Townsend v. Far- 
rey, 182 So. 448, 133 Fla. 15. 

3. IlL—^Liberty Nat. Bank of Chica- 
go V, City of Chicago, 139 N.B.2d 
235, 10 I11.2d 137—Rams-Head Co. 
V. City of Des Plaines, 137 N.B.2d 
259, 9 Ill,2d 326—First Nat. Bank 
of Lake For est v. Lake County, 130 
N.E.2d 267, 7 I11.2d 213—People ex 
rei. Alco Deree Co. v. City of Chi¬ 
cago, 118 N.E.2d 20, 2 I11.2d 350. 

4. Conn.—Devaney v. Board of Zon¬ 
ing Appeals of City of New Haven, 
45 A.2d 828, 132 Conn. 537. 

Md.—^Northwest Merchants Terminal 
V. O^Rourke, 60 A.2d 743, 191 Md. 
171. 

Bozdens resulting from division of 
cities into zoning distriets must be 
eaually distributed. 

N.Y.—Eaton v. Sweeny, 177 N.E. 412, 
257 N.T. 176. 

Cordts V. Hutton Co., 262 N.T.S. 
539, 146 Misc. 10, afflrmed 269 N. 
T.S. 936 (second case), 241 App. 
Div. 648, afflrmed 195 N.E. 124, 266 
N.T. 399. 

5. N.Y.—Shepard v. Village of Skan- 
eateles, 89 N.B.2d 619, 300 N.T. 
116—^Dowsey v. Village of Ken- 
sington, 177 N.B. 427, 267 N.Y. 221, 
86 A.L.R. 642. 

Variances in cases of hardship see 
infra 9$ 290-294. 
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6. Del.—^Appeal of Uoyd, 196 A. 155, 
9 W.W.Harr. 16. 

Mich.—Senefsky v. Lawler, 12 N.W. 
2d 387, 307 Mich. 728, 149 A.L.R. 
1433. 

N.J.—^Mulleady v. City of Trenton, 
166 A. 843, 9 N.J.Misc. 1102, fol- 
lowed in Steward v. City of Tren¬ 
ton, 156 A. 844, 9 N.J.Misc. 1100. 
Pa.—^Borough of Prospect Park v. 

Forrest, Com.PL. 37 Del.Co. 161. 
Tex—City of Amarillo v. Meade, Civ. 

App., 286 S.W.2d 276. 

43 C.J. p 340 note 23. 

Xnolosiire of poroh 
Zoning ordinance prohlbiting inclo- 
sure with glass and screen of porch 
of resldence in buslness district in 
which part might have been inclosed 
with brick in case of a store is un¬ 
reasonable and void. 

Del.—^In re Ceresini, 189 A. 443, 8 W, 
W.Harr. 134. 

Slngrls lot 

Provision in zoning ordinance re- 
stricting customary uses incidental 
to residential establishments to a 
single lot according to a piat, as ap- 
plied to a residential property con- 
sistlng of two abutting lots, is un¬ 
reasonable and arbitrary. 

Minn.—Village of St. Louis Park v. 
Casey, 16 N.W.2d 459, 218 Minn. 
394, 155 A.L.R. 1128. 

Penoe 

City ordinance providing that “no 
fenee, wall or anything similar shall 
be permitted in front yards,’* as ap- 
plied to thirty inch high fenee erected 
by landowners thirty-two feet back 
from the Street, to landscape their 
yard and for their own privacy, and 
to keep out dogs, is so unreasonable 
as to be unenforceable. 

Tex—^Lamkin v. City of Bellaire, 
Civ. App., 308 S.W.2d 70, error 
granted. 

TTse of engine 

Ordinance prohlbiting use of en- 
gine in excess of filve horse power 
within residential district, regard- 
less of surrounding population or 
conditlons, is unreasonable. 

Cal.—Del Fanta v. Sherman, 290 P. 
1087, 107 C.A. 746, 
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cxercised arbitrarily,^ although reasonable classifi- 
cation may be pcnnitted.^ The mere fact that the 
municipality has been empowered by statute to 
promulgate regulations and restrictions of the char¬ 
acter under consideration does not furnish an appro- 
priate test of the reasonableness of regulations 
made.^ 

Reasonable regulations as to the height of build- 
ings or structures are valid,i0 but an ordinance re- 
stricting the maximum permissible height for a 
building is unreasonable and arbitrary where there 
is no substantial relation between the height re- 
striction and the public health, safety, comfort, or 
welfare.ll Where the regulation is arbitrary or un¬ 
reasonable, a municipality may be precluded from 
prohibiting the erection of apartment houses con- 
taining more than a certain number of stories^^ or 
-designed and used for more than a certain number 
of families.12 A prohibition against more than one 
dwelling on a lot may be reasonable and not arbi- 


trary.l^ 

Lot area. An ordinance fixing the minimum lot 
area in residence zones may be reasonable where 
related to the public health and welfare,!^ and im- 
reasonable where its requirements are not neces- 
sary for the health, safety, and well being of the 
occupants and public generally,^® or where use of 
the land in question for residential purposes in com- 
pliance with the ordinance was a physical impossi- 
bility.17 

Floor area or cubic content. Local authorities 
may not legislate without reason or capriciously in 
fixing the amount of livable floor area to be de- 
voted to each dwelling, but their regulations, to be 
valid, must be consonant with the character and 
needs of the community directly affected.18 Ac- 
cordingly, a zoning regulation may not unreasonably 
provide for minimum requirements as to floor area^^ 
or cubic feet of content,^® and an ordinance pro- 
viding for minimum floor area requirements may be 


Beirnlations liald reasoxiabla 
Md.—^Kroen v. Board of Zoning Ap- 
peals of Baltlmore County, 121 A. 
2d 181, 209 Md. 420. 

N.H.—Sundeen v. Rogers, 141 A. 142, 
83 N.H. 268, 57 A.L.R. 950. 

N.Y.—^Pox Meadow Bstates v. Cul- 
ley, 262 N.Y.S. 178, 233 App.Div. 
260, afflrmed 185 N.E. 714, 261 N.Y. 
506. 

Attempted eafoxoemeiLt unrea- 
80 ]ia‘bl 6 and arbltxary 
Attempted enforcement of requlre- 
ment that rear yard have a mini¬ 
mum depth of twenty-flve feet by re- 
QUiring that roof by which garage 
was attached to house, extending ten 
'inches between eaves of garage and 
house, be removed or severed was 
capricious, arbitrary, and unreason¬ 
able. 

Tex.—City of Amarillo v. Meade, Civ. 
App., 286 S.W.Sd 276. 

7- Cal.—Del Fanta v. Sherman, 290 
P. 1087, 107 CA.. 746. 

Mlch.—Senefsky v. Lawler, 12 N.W,2d 
387, 307 Mich. 728, 149 A.L.R. 1433. 
N.J.—^Lionshead Lake v. Wayne Tp., 
Fassaic County, 80 A.2d 650, 13 N. 
J.Super. 490, reversed on other 
grounds 89 A.2d 698, 10 N.J. 165, 
appeal dismissed 73 S.Ct. 886, 344 
XJ.S. 919, 97 L.Ed. 708. 

Brookdale Homes v. Johnson, 10 
A.2d 477, 128 N.J.L.aw 602, afflrmed 
19 A.2d 898, 126 N.J.Law 616. 

Pa—^Appeal of White, 134 A. 409, 287 
Pa. 269. 

Appeal of ChertcolC, Quar.Sess., 1 
Lebanon Co. 83. 

BegulatloiL held not arbitrary 
N.C.—Appeal of Parker, 197 S.B3. 706, 
214 N.C. 51, app^ dismissed Par¬ 
ker V. City of Gre^sboro, 59 S.Ct. 
150, 305 U.S. 66^ 83 UBd. 358. 


8. Mass.—^Brett v. Brookline Bldg. 
Comr., 145 N.B. 269, 260 Mass. 73. 

43 C.J. p 340 note 26. 

9. Pa—Schmalz v. Buckingham Tp., 
Zoning Bd. of Adjustment, 132 A. 
2d 233, 389 Pa 295. 

la Cal.—^Brougher v. Board of Pub¬ 
lic Works of City and County of 
San Francisco, 290 P. 140, 107 CA.. 
161. 

Xoadequate sewage facUities 

Limitation of height of apartment 

buildings to three stories was held 

reasonable, in view of inadequacy of 

town’s sewage facilities. 

N.J.—Harrison R. Van Duyne, Inc., 
v. Senior, 143 A. 437, 106 N.J.Law 
267, 6 N.J.Misc. 137. 

11. IlL—La Salle Nat Bank of Chl- 
cago V.' City of Chicago, 126 N.B.2d 
609, 5 I11.2d 344. 

12. N.J.—Eastem Boulevard Corpo¬ 
ration v. Wlllaredt 14 A.2d 637, 126 
N.J.Law 173, afflrmed 17 A.2d 173, 
126 N.J.Law 511. 

13. N.J.—^Eastem Boulevard Corpo¬ 
ration V. Wlllaredt supra. 

14. N.J.—Cobble Close Farm v. 
Board of Adjustment of Middle- 
town Tp., 92 A.2d 4, 10 N.J. 442. 

16. Conn.—De Mars v. Zoning Com- 
mission of Town of Bolton, 116 A. 
2d 653, 142 Conn. 680. 

111.—^Reltman v. Village of River 
Forest 187 N.B.2d 801 , 9 I11.2d 448. 

Mo.—^Flora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771, 362 Mo. 
1026, appeal dismissed 73 S.Ct 41, 
344 U.S. 802, 97 L.Ed. 626. 

N.J.-—Honigfeld v. Bymes, 108 A.2d 
698, 14 N.J. 600. 

Clary v. Borough of Eatontown, 
124 A.2d 54, 41 N.J.Super. 47. 

N.Y.—Gignoux v, Village of Kings 
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Point 99 N.Y.S.2d 280, 199 Mlsc. 
485. 

Pa.—^Appeal of Volpe, 121 A.2d 97, 
384 Pa. 374. 

Flve-aore requlrement held not nn. 
reasonable per se 

N.J.—Fischer v. Bedminster Tp., 93 
A.2d 378, 11 N.J. 194. 

Prevloiisly platted lots 
Landowners whose property was 
extensive enough in wldth to ac- 
commodater several residences built 
in conformity with the ordinance 
could not escape classification and 
restrictions imposed by ordinance on 
ground of unreasonableness merely 
because realty had been platted with 
lines at twenty-foot intervals for lot 
boundaries. 

Mich.—^Highland 011 Corp. v. City of 
Lathrup Village, 85 N.W.2d 185, 
349 Mich. 660—Korby v. Redford 
Tp., 82 N.W.2d 441, 348 Mich. 193. 

16. Mich.—^Hitchman v. Oakland Tp., 
46 N.W.2d 306, 329 Mich. 331— 
Ritenour v. Dearbom Tp., 40 N.W. 
2d 137, 326 Mich. 242. 

17. Mich.—^Robyns v. City of Dear¬ 
bom, 67 N.W.2d 718, 341 Mich. 
495. 

18. N.Y.—^Flower Hili Bldg. Corp. v. 
Village of Flower Hili, Nassau 
County, 100 N.Y.S.2d 903, 199 Misc. 
344. 

19. Mich.—Hitchman v. Oakland Tp., 
46 N.W.2d 306, 329 Mich. 331— 
Elizabeth Lake Estates v. Water- 
ford Tp., 26 N.W.2d 788, 317 Mich. 
359—Senefsky v. Lawler. 12 N.W. 
2d 387, 307 Mich. 728, 149 A.L.R- 
1433. 

20. Mich.—^Elizabeth Lake Estates v. 
Waterford Tp., 26 N.W.2d 788, 817 
Mich. 359. 
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ZONING § 73 

held tmreasonable where a substantial number of Single-famUy or multiple dweUings. A zoning 
the dwellings already erected do not come within the regulation may reasonably restrict residential dis- 
ordinance and a smaller floor area satisfies the re- tricts to single and two-family houses^® or pennit 
quirements of public health, safety, and welfare 21 the use of land for multiple dwelling purposes.26 
So a provision fiixing the minimum floor area in A regulation establishing residential districts re- 
each unit of a multiple dwelling may be unreason- stricted to single and two-family houses is not un- 
able as applied to a motel in view of the purpose for reasonable or arbitrary merely because of the use 
which motels are constructed and operated .22 On of some nearby property for multiple dwelling pur- 
the other hand, a restriction with respect to mini- poses,27 or because some adjacent property is zoned 
mum floor space may be reasonable under the cir- for commercial use.28 On the other hand, regu* 
cumstances of the particular case.23 lations restricting certain areas to single-family 

An ordinance limiting the floor area in a business dwellings or prohibiting the erection of apartment 
building to one and one-lialf times the area of the houses have, under the particular circumstances of 
lot has been held not unreasonable or confiscatory.24 the case, been held arbitrary and unreasonable .22 


21 . Conn.—^De Mars v. Zoning: Com- 
mlssion of Town of Bolton, 109 A. 
2d 876, 19 Conn.Sup. 24, affirmed 115 
A.2d 653, 142 Conn. 580. 

Mich.—Senefsky v. Lawler, 12 N.W. 
2d 887, 307 Mich. 728, 149 A.L.H. 
1433. 

22. Mich.—Comer v. City of Dear- 
bom, 70 N.W.2d 813, 342 Mich. 471. 

23. Conn.—^De Mars v. Zoning Com- 
mission of Town of Bolton, 109 A. 
2d 876, 19 Conn.Sup. 24, afflrmed 
115 A.2d 653, 142 Conn. 580. 

N.J.—^Lionshead Lake, Inc. v. Wayne 
Tp., 89 A.2d 693, 10 N.J. 165, appeal 
dismissed Lionshead Lake v. Wayne 
Tp. Passaic County, N. J., 78 S.Ct. 
386, 344 U.S. 919, 97 L.Bd. 708. 

Tex.—^Thompson v. City of Carrollton, 
CivA.pp., 211 S.W.2d 970. 
Applioatloii to prohiblt use of hoiise 
txallers 

(1) Provision that one-story resi¬ 
dential buildings in district should 
contain at least nine hundred sQuare 
feet, as applied to prohibit use of 
house trailer as living quarters in 
district, was neither arbitrary nor 
imreajsonable. 

N.T.—Corning v. Town of Ontario, 
121 N.Y.S.2d 288, 204 Misc. 38. 

(2) Provision that ali dwellings 
should have a minimum of three hun¬ 
dred and eighty-four square feet of 
space on first iloor and deflning a 
house trailer as any vehicle used 
for living or sleeplng purposes, and 
provlding that if so used for more 
than thirty days in any one year it 
would be considered as a single-faml- 
ly dwelling, was not unreasonable or 
arbitrary as to house trailers. 

Pa.—Commonwealth v. McLaughlln, 
78 A.2d 880, 168 Pa,Super. 442. 

24. N.T.—Pondfleld Koad Co. v. Vil- 
lage of Bronxville, 150 N.Y.S.2d 
910, 1 A.D.2d 897, afflrmed 135 N. 
E.2d 725, 1 N.Y.2d 841, 153 N.Y.S. 
2d 221. 

25. N.J.—Colllns V. Board of Ad- 
justment of Margate City, $9 A.2d 
708, 3.N.J. 200. 
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Guaclides v. Borough of Engle- 
wood Cliffs, 78 A.2d 435, 11 N.J. 
Super. 405. 

Ohio.—Schick v. Ghent Boad Inn, 
App., 132 N.B.2d 479. 

Elementa to be considered 
Before soning ordinance could be 
stricken down as arbitrary and un¬ 
reasonable, general residential chaiv 
acter of district, its peculiar suita- 
bility to single-famlly resldences, 
proprlety of conservlng property val- 
ues for such purposes, and dlrection 
of building development in-district 
for slngle-family resldences must be 
taken Into consideration. 

Nev.—State ex rei. Davle v. Cole- 
man, 224 P.2d 309, 67 Nev. 636. 
Prohlbltlon of apaztmeiLt house 
Bvldence of increasing trafiOic on 
avenue near property, whereon erec¬ 
tion of apartment house was prohib- 
ited by ordinance, proximlty of 
apartment houses, park, high school, 
and athletic field thereto, and other 
circumstances, were held not to estab- 
llsh Invalidity of ordinance as un¬ 
reasonable. 

N.Y.—^MacEwen v. City of New Ro- 
chelle, 267 N.Y.S. 86, 149 Misc. 251. 

Extension to vacant traots 
Zoning ordinance, expanding one- 
family dwelling region to include 
vacant tracts adjoining lake, was 
held not unreasonable or arbitrary 
exercise of councirs discretion. 

111.—^Minkus v. Pond, 158 N.B. 121, 
326 111. 467. 

26. Mass.—^Lamarre v. Commission- 
er of Public Works of Pali River, 
87 N.E.2d 211, 324 Mass. 542. 

N.Y.—^Eodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 302 N.Y. 115. 

27. CaL—Wllkins v. City of San 
Bernardino, 176 P.2d 542, 29 C.2d 
332. 

Donovan v. City of Santa Monica, 
199 P.2d 51, 88 aA.2d 386. 

111.—^De Bartolo v. Village of Oak 
Park, 71 N,E.2d 693, 396 111. 404, 
certiorari dismissed 68 S.Ct. 72, 332 
U.S. 765, 92 L.Ed. 350. 
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23. 111.—^De Bartolo v. Village of OaJk 
Park, supra. 

29. 111.—Myers v. City of Elmhurst, 
147 N.E.2d 300, 12 I11.2d 637— 
Petropoulos v. City of Chlcago, 126 
N.E.2d 622, 5 I11.2d 270—Trust Co. 
of Chlcago V. City of Chicago, 96 
N.E.2d 499, 408 111. 91. 

Mich.—Prendo v. Southfleld Tp., 85 
N.W.2d 130, 849 Mich. 693—Indus¬ 
tria! Land Co. v. City of Birming- 
ham, 78 N.W.2d 656, 346 Mich. 667 
—^Bassey v. City of Huntington 
Woods, 74 N.W.2a 897, 844 Mich. 
701—M. and S. Builders v. City of 
Deafbom, 73 N.W.2d 283, 844 Mich. 
17—^McGiverin v. City of Biunting- 
ton Woods, 72 N.W.2d 106, 843 
Mich. 413—^Ritenour v. Dearbom 
Tp., 40 N.W.2d 187, 326 Mich. 242. 
N.J.—Spring Brook Gardens v. Board 
of Adjustment of Springfleld Tp., 
60 A.2d 288, 137 N.J.Law 398—De- 
Mott Homes at Salem v. Margate 
City, 56 A.2d 423, 136 N.J.Law 330, 
afflrmed 57 A.2d 388, 136 N.J.Law 
639. 

N.Y.—^Hyde v. Incorporated Village 
of Baxter Estates, 140 N.Y.S.2d 
890. afflrmed 156 N.Y.S.2d 378, 2 
A.D.2d 889, afflrmed 145 N.E.2d 28, 
3 N.Y.2d 878, 166 N.Y.S.2d 314. 

Pa.—^Jacobs v. Petzer, Com.Pl., 41 
Del.Co. 139, exceptions dismissed 
41 Del.Co. 264, reversed on other 
grounds 112 A.2d 356, 381 Pa. 262. 
43 C.J. p 339 note 12 [b]. 

Number of pexsons in **family” 

A zoning ordinance restricting use 
of property in a one-family district 
to one-family dwellings was invalid 
as applied to plaintilfs who were de- 
nied the privilege of using their prop¬ 
erty as a multiple family dwelUng, 
where, under the ordinance. any num- 
ber of persons might occupy a house 
as a “family*' within the contemplar- 
tion of the ordinance and divide the 
housekeeping expenses provided only 
they lived as a solitary housekeeping 
unit, using a single kltchen. 

IU.—Anderman v. City of Chlcago, 

1 40 N.B.2d 61, 379 IU. 236—Hairmon 



101 C.J.S. 


§§ 73-74 ZONING 

BuUding or sefback lines. Regulations fixing 
requirements with respect to the setback of new 
buildings from the front line of the lots in particular 
districts, areas, or streets must not be arbitrary or 
unreasonable.30 A setback requirement consider- 
ably in excess of what is reasonably adequate to 
promote and safeguard public welfare is nnreason- 
able.si 


§ 74. Regulations as to Use of Property 

Zoning regulations must not unreasonably deprlve 
the property owner of the use of his property; and the 
power to regulate the use of property must be exercised 
reasonably and not arbitrarlly. 

Zoning regulations must not unreasonably deprive 
the property owner of the use of his property.32 
The power to regulate the use of property must not 
be exercised arbitrarily,S3 but such power, with 


V. City of Peoria^ 27 ]Sr.E.2d 625. 
373 111. 694. 

OonvexsioiL 

Zoning ordinance prohibitlng laud- 
owners from changlng one-famlly 
house Into two-family house was ar^ 
bitrary and void where half of resl- 
dences in same block consisted of 
two-family homes, and where, un¬ 
der ordinance, landowner mlght use 
dwelling to accommodate twenty- 
eiirht persons besides own family in 
operating boardlng and roomlng 
house. 

111.—^Merrill r. City of Wheaton, 190 
N.E. 918, 866 111. 467. 

30. Ind.—Board of Zoning Appeals 
of Decatur v. Decatur, Ind. Co. of 
Jehovah’s Witnesses, 117 N.B.2d 
116, 233 Ind. 83. 

Mlch.—^Bassey v. City of Huntington 
Woods, 74 N.W.2d 897. 844 Mich. 
701—^Paucher v. Sherwood, 32 N.W. 
2d 440, 321 Mlch. 193. 

N.T.—^Van Axiken v. Kimmey, 262 
N.T.S. 329, 141 Misc. 105, 

Ohlo.—state ex rei. Book v. City of 
Cleveland, 20 Ohio Clr.Ct.,N.S., 638. 
Fa.—Schmalz v. Buckingham Tp., 
Zoning Bd. of Adjustment, 132 A.2d 
233, 389 Pa. 295. 

Scholl V. Borough of Teadon, 26 
A.2d 136, 148 Pa.Super. 601. 

Hamilton v. Lemoyne Borough, 
73 PaDist. & Co. 406, 1 Cumb.Law 
J. 61. 

Appeal of Chertcoff, 1 Lebanon 
Co. 88—^Appeal of Chertcoff, 1 Le¬ 
banon 71. 

Confozmlty to ezlstixig buildiiigs 
Ordinance requiring conformlty to 
minimum setback, established by one* 
half of buildings, was held unconstl- 
tutlonal. 

N.J.—^Ricci V. Meyer, 136 A. 666, 6 N. 
XMlsc. 102. 

Vaxiable measure 

(1) Attempt to enforce setback 
provlsion of zoning rules determlned 
by a varlable measure having no re- 
latlon to wldth of Street or surround- 
Ing conditions is unreasonable. 

N.Y.—^Van Auken v. Kimmey, 252 N. 

Y.S. 829, 141 Misc. 105. 

(2) Zoning ordinance provldlng for 
side yard setback on comer lot con- 
tiguous to residence district without 
intervening Street, wldth of yard 
varying with wldth of comer lot, 
was held void. 


Mlch.—James S. Holden Co. v. Con- 
nor, 241 N.W. 916, 267 Mich. 680. 
Frovlslons held not arbitrary or nn- 
reasonable 

U.S.—Weiss V. Guion, D.C.Ohio, 17 P. 
2d 202. 

Fla.—^Mayer v. Dade County, 82 So. 
2d 613—City of Miaml v. Romer, 58 
So.2d 849. 

Ind.—Board of Zoning Appeals of 
Decatur v. Decatur, Ind. Co. of 
Jehovah’s Witnesses, 117 N.E.2d 
116, 233 Ind. 83. 

lowa.—^Boardman v. Davis, 3 N’.W.2d 
608, 231 lowa 1227. 

N.J.—Bullders* Const Co. v. Daly, 
161 A. 189, 10 N.J.M1SC. 861. 

N.Y.—Gltlin V. Rowledge, 123 N.Y.S. 
2d 812—Stevens v. Connor, 120 N. 
Y.S.2d 346. 

31. 111.—Galt V. Cook County, 91 N. 
E.2d 396, 405 111. 896. 

32. Ark.—City of West Helena v. 
Bockman, 256 S.W.2d 40, 221 Ark. 
677. 

Mich.—Hitchman v. Oakland Tp., 46 
N.W,2d 306, 329 Mich. 331. 

Jall 

Zoning ordinance applied to pre- 
vent construction of jail on county 
premises in undeveloped part of City 
is arbitrary and unreasonable. 

Fla.—State v. Du Bose, 128 So. 4, 99 
Fla. 812. 

33. ir.S.—Oklahoma City, Okl. v. Do- 
lese, C.C.A.Okl., 48 F.2d 734—Mar- 
blehead Land Co. v. City of Los 
Angeles, CCJLCal., 47 F.2d 628, 
certiorari denied 52 S.Ct. 18, 284 
U.S. 634, 76 L.Bd. 540—Koch v. 
City of Toledo, C.CA-Ohio, 37 F.2d 
336. 

Ark.—City of Little Rock v. Sun 
Building & Developing Co., 134 S. 
W,2d 682, 199 Ark. 383. 

111.—^Du Page County v. Halkier, 116 
N.E.2d 636, 1 I11.2d 491—Catholic 
Bishop of Chicago v. Kingery, 20 
N.E.2d 688, 871 111. 257—Western 
Theologlcal Seminary v. City of 
Evanston, 162 N.B. 863, 331 111. 267 
—City of Watseka v. Blatt, 60 N.E. 
2d 589, 320 IlLApp. 191, transfer- 
red, see, 46 N.E.2d 374, 381 DI. 276. 
Md.—^Bllicott V. Mayor and City 
Council of Baltimora 23 A.2d 649, 
180 Md. 176. 

Mass.—City of Pittsfleld v. Oleksak, 
47 ]Sr.E.2d 930, 313 Mass. 663. 
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Mo.—Wippler v. Hohn, 110 S.W.2d 
409, 341 Mo. 780—Glencoe Lime & 
Cernent Co. v. City of St. Louis, 
108 S.W.2d 143, 341 Mo. 689—St 
Louis V. Evraiff, 266 S.W. 489, 301 
Mo. 231. 

Neb.—Coulthard v. Board of Adjust¬ 
ment of City of Neligh, 265 N.W. 
530, 130 Neb. 543. 

N.H.—Kimball v. Blanchiird, 7 A.2d 
894, 90 N.H. 298. 

N.J.—^DeMott Homes at Salem v. 
Margate City, 66 A.2d 423, 136 N. 
J.Law 330, afflrmed 57 A.2d 388, 
136 N.J.Law 639—^Brandon v. Board 
of Com*rs of Town of Montclair, 
11 A.2d 304, 124 N.J.Law 136, af¬ 
flrmed 16 A.2d 698. 126 N.J.Law 
367. 

Dorsey Motors v. Davis, 180 A. 
396, 13 N.LMisc. 620. 

N.Y.—Gignoux v. Village of Kings 
Point, 99 N.Y.S.2d 280, 199 Misc. 
485—^Buffalo Park Lane v. City of 
Buffalo, 294 N.Y.S. 413, 162 Misc 
207. 

Pa,—Sun Oil Co. v. Schofleld, 17 Pa. 
Dist & Co. 313. 

Tex.—City of West University Place 
V. Eliis, Civ.App., 118 S.W.2d 907, 
afflrmed 134 S.W.2d 1038, 134 Tex. 
222 . 

Wis.—Chrome Plating Co. v. City of 
Milwaukee, 17 N.W.2d 706, 246 Wis. 
626. 

Bestriotlons held not arbitrary 

Ark.—Goldman & Co. v. City of North 
LitUe Rock, 249 S.W,2d 961, 220 
Ark. 792. 

Cal.—Wilkins v. City of San Bernar- 
dino, 176 P.2d 642, 29 C.2d 332. 

IU.—^Evanston Best & Co. v. Good¬ 
man. 16 N.E.2d 131, 369 111. 207. 

Ky.—City of Richlawn v. McMakin, 
230 S.W.2d 902, 313 Ky. 265, certio¬ 
rari dismissed 71 S.Ct. 531, 340 TJ. 
S. 945, 95 L.Bd. 682. 

Tex.—City of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 388, error dis- 
miased, judgment correct. 

Va.—West Bros. Brick Co. v. City of 
Alexandria, 192 S.E. 881, 169 Va. 
271, appeal dismissed 68 S.Ct 369, 
302 U.S. 668, 82 L.Bd. 608, rehear- 
ing denied 68 S.Ct 480, 302 U.S. 781, 
82 L.Bd. 603. 

Wis.—State ex reL Normal HAU v. 
Gurda, 291 N.W. 360, 234 Wis. 290. 
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respect to the enactment of zoning ordinances and | regulations, must be exercised reasonably.34 Re- 


34 , U.S.—state v. Hoberge, Wash., 
49 S.Ct 60, 278 U.S. 116, 73 L.Ed. 
210 . 

Woinen’s Kansas City St. An- 
drew Soc. v. Kansas City, C.C.A. 
Mo., 68 F.2d 693—Oklahoma City, 
Okl! V. Dolese, C.C.A.Okl., 48 F.2d 
734—^Marblehead Land Co. v. City 
of Los Angeles, C.CA..Cal., 47 F. 
2d 628, certiorari denied 62 S.Ct. 18, 
284 U.S. 634, 76 L.Ed. 540—Koch 
V. City of Toledo, C.C.A.Ohio, 37 F. 
2d 336—^Village of University 
Heights V. Cleveland Jewish Or- 
phans’ Home, C.C.A.Ohio, 20 F.2d 
743, 64 A.Ij.R. 1008, certiorari de¬ 
nied Village of University Heights 
V. Cleveland Jewish Orphan Home, 
48 S.Ct. 141, 276 U.S. 669, 72 L.Ed. 
431. 

Cal.—Reynolds v. Barrett 83 P.2d 
29, 12 C.2d 244—Sunny Slope Wa- 
ter Co. V. City of Pasadena, 33 P. 
2d 672, 1 C.2d 87. 

City of La Mesa v. Tweed & 
Gambrell Planing Mill, 304 P.2d 
803, 146 C.A.2d 762—^Ex parte El¬ 
iis, 76 P.2d 616, 26 CA..2d 99—Bis- 
cay V. City of Burlingame, 16 P.2d 
784, 127 C.A. 213. 

Colo.—Jones v. Board of Adjustment, 
204 P.2d 560, 119 Colo. 420. 

pia.—^Forde v. City of Miaml Beach, 
1 So.2d 642, 146 Fla. 676—City of 
Miaml Beach v. State ex rei. Lear, 
176 So. 637, 128 Fla. 760—State v. 
Du Bose, 128 So. 4, 99 Fla. 812. 

111.—City of Watseka v. Blatt, 60 N. 
E.2d 689, 320 Ill.App. 191. 

Ky.—City of Louisville v. Koenig, 
162 S.W.2d 19, 290 Ky. 662, 140 A. 
L.R. 1369. 

Mass.—City of Pittsfleld v. Oleksak, 
47 N.E.2d 930, 313 Mass. 663. 

Mich.—City of North Muskegon v, 
Miller, 227 N.W. 743, 249 Mich. 52. 

Neb.—Coulthard v. Board of Adjust¬ 
ment of City of Nellgh, 266 N.W. 
530, 130 Neb. 643. 

N.H.—Kimball v. Blanchard, 7 A,2d 
394, 90 N.H, 298. 

N.J.—^Borough of Point Pleasant 
Beach v. Point Pleasant PavUion, 
66 A.2d 40, 3 N.J.Super. 222. 

DeMott Homes at Salem v^ Mar- 
gate City. 66 A.2d 423. 136 N.J. 
Law 330, afflrmed 57 A.2d 388, 136 
N.J.Law 639—Appley v. Township 
Committee of Bemards Tp. Somer- 
set County, 24 A.2d 806, 128 N.J. 
Law 196, afflrmed Appley v. Town¬ 
ship Committee of Township of 
Bemards, 28 A.2d 177, 129 N.J. 
Law 73. 

City of Newark v. Lippmen, 177 
A. 656, 13 N.J.M1SC. 248. 

Ohlo.—State ex rei. Ssntiod of Ohio 
of United Lutheran Church in 
America v. Joseph, 39 N.E.2d 615, 
139 Ohio St. 229, 138 A.L.R. 1274. 

City of Cincinnati v. Struble, 30 
Ohio N.P.,N.S., 380. 


Pa.—^Huebner v. Philadelphia Sav. 
Fund Soc., 192 A. 139, 127 PaSu- 
per. 28. 

Sun 011 Co. V. Schofleld, 17 Pa. 
List. & Co. 313. 

Tex.—^Edge v. City of Bellaire, Civ. ! 
App., 200 S.W.2d 224, error refused 
—City of West University Place v. 
Eliis, Civ.App., 118 S.W.2d 907, af¬ 
flrmed 134 S.W.2d 1038, 134 Tex. 
222 . 

Wls.—Chrome Platlng Co. v. City of 
Mllwaukee, 17 N.W.2d 705, 246 Wis. 
526—^Rowland v. City of Racine, 
271 N.W. 36. 223 Wis. 488. 

43 C.J. p 342 note 34. 

Loss or beneflt to property owners 
generally see supra § 72. 

Slow development 

Where commercial zone was nec- 
essarily limited as to expansion by 
development of surrounding residen- 
tial area, fact that district had de- 
veloped slowly was not determinative 
of reasonableness of restriction. 

Cal.—^Lockard v. City of Los Angeles, 
202 P.2d 38, 33 C.2d 453, 7 A.L.R.2d 
970, certiorari denied 69 S.Ct. 1616, 
337 U.S. 939, 98 L.Ed. 1744. 

TJhnecessaxy hardshlp 

Whether terms of zoning ordinance 
impose an “unnecessary hardship” in 
a partlcular instance depends on 
whether use restriction, viewing the 
property in the setting of its envi- 
ronment. Is so unreasonable as to 
constitute an arbitrary and capricious 
Interference with the basic right of 
private property. 

N.J.—^Brandon v. Board of Com^rs of 
Town of Montclair, 11 A.2d 304, 124 
N.J.Law 136, afflrmed 15 A.2d 698, 
125 N.J.Law 367. 

Best IzLtezest of entlre district, 
rather than adaptability and suit- 
ability of particular piece of proper¬ 
ty, determines reasonableness of zon¬ 
ing ordinance. 

Cal.—Smlth v. Collison, 6 P.2d 277, 
119 C.A. 180. 

Begnlatious held not unreasonable 
(1) In general. 

Ala.—White v. LuQuire Funeral 
Home, 129 So. 84, 221 Ala. 440. 

Ark.—Goldman & Co. v. City of North 
Little Rock, 249 S.W.2d 961. 220 
Ark. 792. 

Cal.—^McCarthy v. City of Manhattan 
Beach, 264 P.2d 932, 41 C.2d 879, 
certiorari denied 76 S.Ct. 29, 348 U. 
S. 817, 99 L.Ed. 644. 

(ja.—^Howden v. City of Savannali, 
159 S.E. 401, 172 Ga. 833. 

Ky.—City of Richlawn v. McMakin, 
230 S.W.2d 902, 318 Ky. 265, cer¬ 
tiorari dismissed 71 S.Ct. 631, 340 
U.S. 946, 95 L.Ed. 682. 

Mass.—^Building Com'r of Medford v. 
C. & H. Co., 66 N.E.2d 637, 819 
Mass. 273. 


N.J.—Cobble Close Farm v. Board 
of Adjustment of Middletown Tp., 
92 A.2d 4. 10 N.J. 442. 

Visco V. City of Plainfleld, 67 A. 
2d 490, 136 N.J.Law 659. 

N.T.—^Fliedner v. Vlllage of Great 
Neck, 17 N.T.S.2d 978, 268 App.Div. 
1087—^Hamlett v. Snedeker, 283 N. 
T.S. 906, 246 App.Div. 768. 

Village of Old Westbury v. Fos- 
ter, 83 N.T.S.2d 148, 193 Misc. 47. 
Tex.-^ity of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 388, error dis¬ 
missed, judgment correct. 

Va.—West Bros. Brick Co. v. City of 
Alexandria, 192 S.E. 881, 169 Va. 
271, appeal dismissed 58 S.Ct. 369, 
802 U.S. 668, 82 L.Ed. 608, rehear- 
ing denied 68 S.Ct. 480, 302 U.S. 
781, 82 L.Bd. 603. 

Wis.—State ex rei. Normal Hali v. 
Gurda, 291 N.W. 360, 234 Wls. 290. 

(2) As to undertakers operating 
mortuary in prohibited zone where 
notifled of illegality before erecting 
building. 

Cal.—^Ex parte Ruppe, 262 P. 746, 80 
C.A. 629. 

(3) Zoning exclusively for residen- 
tlal and agricultural purposes. 

Cal.—^Johnston v. City of Claremont, 
323 P.2d 71. 

Ga.—^Humthlett v. Reeves, 85 S.E.2d 
25, 211 Ga. 210. 

111.—^Du Page County v. Henderson, 
83 N.E.2d 720, 402 111. 179. 

Md.—Walker v. Board of County 
Com’rs of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 360 U.S. 902, 100 LEd. 
792—Board of Com*rs of Anne 
Arundel County v. Snyder, 46 A. 
2d 689, 186 Md. 342. 

Mich.—West Bloomfleld Tp. v. Chap- 
man, 88 N.W.2d 377, 361 Mich. 606. 
Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 205. 

(4) Ordinance providlng that per- 
mittees should not be allowed to op¬ 
erate liquor businesses within seven 
hundred and flfty feet of each other 
within municipal llmits. 

Fla.—^Ragozzlno v. Town of Lake 
Maltland, 64 So.2d 364. 

(6) Zoning ordinance applylng to 
land in questlon a rural urban farm 
classiflcation under which drive-ln 
theater was prohibited as a commer¬ 
cial use. 

Mich.—Bzovi V. City of Livonla, 87 
N.W.2d 110, 350 Mich. 489. 

(6) Ordinance limiting occupancy 
of trailers to llcensed areas. 

Mich.—Bane v. Pontiae Tp., Oakland 

County, 72 N.W.2d 134, 343 Mich. 
481. 

(7) Ordinance prohlblting building 
, in rear of princlpaJ building on same 
I lot for use for residentlal purposes 

except under limited conditlons. 
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§§ 74^75 ZONING 

strictions imposed by zoning regulations on the use 
of property are not reasonable unless fairly neces- 
sary for attainment of one or more of the intents 
set forth in the zoning statute.® ^ A restriction must 
be regarded as arbitrary and unreasonable as to a 
property owner who is unable to use his property 
for any of the permitted purposes and is therefore 
deprived of all beneficial use thereof.®® 

Every municipality need not provide for every use 
somewhere within its bo-rders;®^ and a municipal 
zoning ordinance placing the entire area of the 
municipality into a single use district is not neces- 
sarily so arbitrary and unreasonable as to be in- 
valid, if otherwise permitted by the state constitution 
and statutes.®® A provision barring the use of ac- 
cessory buildings for residence purposes except by 
the domestic employees of the tenant or owner of 
the premises is not arbitrary or unreasonable.®® 

Use dependent on consent of adjacent property 
oivners. A provision of a zoning regulation making 
the use of property for a partictdar purpose depend 
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I 

on the consent of adjacent property owners is arbi¬ 
trary and unreasonable.^® 

Temporary or occasional use. In determining 
the reasonableness of a zoning regulation as applied 
to certain structures and uses of property, the per- 
manency of the structure^i and its use^® must be 
considered, and a temporary or occasional use of 
one^s property which is not of a permanent charac¬ 
ter cannot be prohibited.**® 

I 75 . -Residence Districts 

a. In general 

b. Qassification of uses permitted 
a. Ih G^eneral 

Regulations establishing restrlcted residentlal dis¬ 
tricts have been held reasonable under some clrcum- 
stances and arbitrary and unreasonable under others. 

Regulations establishing restricted residential dis¬ 
tricts have, under the facts of particular cases, been 
held reasonable,and the fact that the highest and 


Tenn.—^Meador v. City of Nashvllle, 
220 S.W.2d 876. 188 Tenn. 441. 

(8) Ordinance which restrlcted 
most of undeveloped areas in town- 
shlp to agricultural uses except for 
flve hundred-foot zone on each side 
of railroad risrht of way, which could 
be used for commercial and Industri- 
al development, and which provided 
for extension of industrial zone an 
addltional one thousand feet upon 
special applicatlon and findlng that 
such extension would not injurlously 
affect neighborhood contlguous there- 
to. 

Mich.—Certaln-Tweed Products Corp. 
V. Paris Tp., 88 N.W.2d 706, 361 
Mich. 434. 

35. N.J.—Brandon v. Board of 
Com’rs of Town of Montclair, 11 A. 
2d 804, 124 N.J.l4aw 136, affirmed 
16 A.2d 698, 126 N.J.Law 367. 

86 . Md.—^Walker v. Board of County 
Com'rs of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 360 tJ.S. 902, 100 L.Bd. 
792—City of Baltlznore v. Cohn, 
106 A.2d 482, 204 Md. 523. 

Mich.—^Bassey v. City of Huntington 
Woods, 74 N.W.2d 897, 344 Mich. 
701. 

Miss.—City of Hattiesburg v. Pltt- 
man, 102 So.2d 352. 

BestzictioxL to use for whloh proper¬ 
ty not adapted 

Zoning ordinance which restrlcts 
property to a use for which the prop¬ 
erty is not adapted and thereby. de- 
Btroys the greater part of its vialue 
is unreasonable. 

Mich.—^Penner v. City of Muskegon, 
60 N.W.2d 210, 331 Mich. 732— 
Grand Trunk Western R. Co. v. 


City of Detroit, 40 3Sr.W.2d 196, 326 
Mich. 387—^Ritenour v. Dearborn 
Tp., 40 N.W.2d 137, 326 Mich. 242. 
Mlnn.—liong v. City of Highland 
Park, 46 N.W.2d 10, 329 Mlnn. 146. 
N.T.—Vemon Park Realty v. City of 
Mount Vemon, 122 N.T.S.2d 78, af- 
flrmed 126 N.T.S.2d 112, 282 App. 
Div. 890, appeal denied 126 N.T.S. 
2d 200, 282 App.Div. 968, appeal de¬ 
nied 117 N.B.2d 919, 306 N.Y. 746, 
affirmed 121 N.B.2d 617, 307 N.Y. 
493—Huntley Estates, Inc. v. Town 
of Eastchester, 121 N.Y.S.2d 604, 
modifled on other grounds 131 N.Y. 
S.2d 678, 283 App,Div. 1090. 

Pa.—^Appeal of Hessenbruch from 
Radnor Tp. Zoning Ordinance, Com. 
Pl., 40 Del.Co. 43. 

37. N.J.—^Panale v. Borough of Has- 
brouck Helghts, 139 A2d 749, 26 
N.J. 320. 

sa U.S.—Valley Vlew Village v. 

Proffett, O.AOhlo, 221 P.2d 412. 
Mlnn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Mlnn. 206. 
Exclnsion of osanateries and orema- 
torles hrtd reasonable 
Conn.—^Fairlawn Cemetery Ass’n v. 
Zoning Commission of Town of 
Bethel, 86 A.2d 74, 138 Conn. 434. 

39. N.J.—Collins v. Board of Adjust- 
ment of Margate City, 69 A.2d 708, 
3 N.J. 200. 

40. U.S.—State V. Roberge, Wash., 
49 S.Ct 60, 278 U.S. 116, 73 L.Ed. 
210 . 

Public garages and gasoline fllling 
stations see infra § 77. 

AraUablUty of other looatlons for 
operating junk yard by complying 
with provision of zoning ordinance 
does not validate provision or abridge 
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property owner^s rights to question 
its validity. 

111 .—City of Watseka v. Blatt, 60 N. 
E.2d 589, 320 Ill.App. 191. 

41. N.Y,—^Bartsch v. Ragonetti, 207 
N.Y.S. 142, 123 Hisc. 903, affirmed 
210 N.Y.S. 826, 214 App.Div. 799. 

42. N.Y.—^Bartsch v. Ragonetti, su¬ 
pra. 

43. N.Y.—^Bartsch v. Ragonetti, su¬ 
pra. 

43 C.J. p 343 note 59. 

Temporary office 

A zoning ordinance restricting use 
of lots to "residence" purposes as 
applied to trailer placed on corner lot 
by owner for purpose of using trailer 
as temporary office to sell lots had 
no relation to the betterment of 
health, safety, or welfare of the 
Public and could not be enforced 
against trailer owner, since restric¬ 
tione contained in the ordinance were 
directed at the permanent use to 
which lots in zone were to be de- 
voted and not to temporary use. 

111 .—^Village of La Grange ▼. Deitch, 
35 N.E.2d 346, 377 111. 99. 

44. Colo.—^Hoskinson v. City of Ar- 
vada, 319 P.2d 1090. 

Conn.—^houinard v. Zoning Commis¬ 
sion of Town of East Hartford, 97 
A.2d 662, 139 Conn. 728. 

Ga.—Humthlett v. Reeves, 86 S.B.2d 
26, 211 Ga. 210. 

lU.—La Salle Nat. Bank ▼. City of 
Chlcago, 122 N.B.2d 619, 4 I11.2d 
253—^Bleopoulos v. City of Chlca¬ 
go, 120 N.B.2d 666, 8 IU.2d 247— 
People ex rei. Alco Deree Co. v. 
City of Chlcago, 118 N.B.2d 20, 2 
I11.2d 360. 
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best use o£ the property is for business purposes 
does not conclusively show that the zoning ordi- 
nance is unreasonable.^5 Before an ordinance re- 
stricting the use of property in certain zones for 
residentia! purposes only can be declared uncon- 
stitutional, its provisions must be shown to be clear- 
ly arbitrary and unreasonable.^6 Arbitrary and un- 
reasonable classification is not shown by the mere 
existence of some adjacent property devoted to 
other uses,^7 by the fact that three comers of an in- 
tersection are zoned for business and one for resi- 
dence,^^ by the existence of a nonconforming busi¬ 


ness use,^® or by the fact that an interim ordinance 
had permitted use of the property as a shopping 
center;5® the reasonableness of the regulation must 
be determined by whether the district in a larger 
view is better adapted to residentia! uses than to the 
business uses to which the adjoining !ands are de- 
voted.®^ 

Notwithstanding the power may exist to segre¬ 
gate residences and businesses in particu!ar districts, 
the classification of particular property as residen¬ 
tia! may be arbitrary and unreasonab!e under the 
circumstances;®2 and placing of property in a resi- 


Md.—^Francis y, MacGill, 75 A.2d 91, 
196 Md. 77—Northwest Merchants 
Termlnal v. 0’Rourke, 60 A.2d 743, 
191 Md. 171—Board of Com'rs of 
Anne Arundel County v. Snyder, 
46 A.2d 689, 186 Md. 342. 

Mass.—Town of Seekonk v. John J. 
McHale & Sons, 90 N.E.2d 325, 325 
Mass. 271. 

Mlch.—^Robinson v. City of Bloom- 
fleld Hilis, 86 N.W.2d 166, 350 Mlch. 
425—City of Howell v. Kaal, 67 N. 
W.2d 704, 341 Mlch. 585—Ham- 
mond V. Kephart, 60 N.W.2d 166, 
331 Mich. 661. ! 

Mo.—Schell V. Kansas City, Mo., 226 
S.W.2d 718, 360 Mo. 27. 

N.J.—^Bogert V. Washingrton Tp. Ber¬ 
gen County, 131 A.2d 535, 45 N.J. 
Super. 13. 

N.Y.—Shepard v. Village of Skane- 
ateles. 89 N,B.2d 619, 300 N.T. 116. 

New York Trap Rock Corp. v. 
Town of Clarkstown, 149 N.Y.S.2d 
290, 1 A.D.2d 890, affirmed 166 N. 
Y.S.2d 82, 3 N.Y.2d 844, 144 N.B.2d 
726. 

Village of Old Westbury v. Fos- 
ter, 83 N.Y.S.2d 148, 193 Misc. 47. 
Ohio.—Smlth v. Juillerat, 119 N.B.2d 
611, 161 Ohio St. 424. 

Cleveland Trust Co. Y. Village 
of Brooklyn, 110 N.B,2d 440, 92 
Ohio App. 361, appeal dismissed 
108 N.B.2d 679, 158 Ohio St 268. 
Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371. 
PoUoy or plaa of housing' author- 
ity reatricting use of lots in housing 
authority addition to City to resi- 
dential purposes was neither capri- 
cious nor unreasonable. 

111.—^Housing Authority of Gallatin 
County V. Church of God, 81 N.B, 
2d 600, 401 111. 100. 

Besideoitlal divtrlots embraoing lUl 
land not inoladed in other dis- 
tzlotfl 

Comprehensive county zoning or¬ 
dinance, which declared all vacant 
or unused lands or buildings not in- 
cluded wlthin boundaries of an in- 
dustrial, commercial, or apartment 
district to be construed to be within 
boundaries of residentlal districts, 
was not arbitrary, unreasonable, or 
capricious. 


Ga.—Taylor v. Shetzen, 90 S.B.2d 672, 
212 Ga. 101. 

46. 111.—Wehrmeister v. Bu Page 
County, 141 N.B.2d 26, 10 I11.2d 604 
—^Liberty Bank of Chicago v. City 
of Chicago, 139 N.B.2d 235, 10 IU. 
2d 137—^People ex rei. Alco Deree 
Co. V. City of Chicago, 118 N.B.2d 
20, 2 I11.2d 350. 

46. U.S.—Kroeger v. Stahl, CJLN.J., 
248 P.2d 121. 

47. Cal.—Wilkins v. City of San 
Bemardino, 175 P.2d 542, 29 a2d 
332—^Reynolds v. Barrett, 83 P.2d 
29, 12 C.2d 244. 

Price V. Schwafel, 206 P.2d 683, 
92 C.A.2d 77—^Donovan v. City of 
Santa Monlca, 199 P.2d 51, 88 C.A. 
2d 886—0’Rourke v, Teeters, 146 
P.2d 983, 63 C.A.2d 349. 

IU.—WUliams v. Village of Schiller 
Park, 138 N.B.2d 500, 9 in.2d 596. 
Mich.—City of Howell v. Kaal, 67 N. 

W.2d 704, 341 Mich. 685. 

Ohio.—Central Trust Co. v. City of 
Cincinnati, 23 N.B.2d 450, 62 Ohio 
App. 139. 

Wis.—State ex rei. Normal Hali v. 

Gurda, 291 N.W. 860, 234 Wis. 290. 
Xsolated bTL8ixL6B8 honses 

Prior establlshment of f ew isolated 
business houses in district, natural 
industria! development thereof, and 
greater value of property therein for 
business purposes, do not invalidate 
ordinance classlfying district as res- 
idential. 

Ariz.—City of Tucson v. Arizona 
Mortuary, 272 P. 923, 34 Ariz. 495. 

48. Cal.—Smith v. Colllson, 6 P.2d 
277, 119 C.A. 180. 

111,—Hibser v. Zoning Bd. of Appeals 
of Peoria County, 139 N.B.2d 325, 
12 lll.App.2d 365. 

49. N.Y.—Scuterl v. Incorporated 
Village of Bayville, 120 N.Y.S.2d 
794. 

60. Cal.—^Price v. Schwafel, 206 P.2d 
683, 92 C.A.2d 77. 

51. N.J.—Dubin v. Wlch, 200 A. 761, 
120 N.J,Law 469. 

52. U.S.—^Nectow V. City of Cam- 
bridge, Mass., 48 S.Ct. 447, 277 U.S. 
183, 72 Ii.Bd. 842. 
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Women’s Kansas City St. An- 
drew Soc. v. Kansas City, C.CA- 
Mo., 58 F.2d 593. 

Ark.—kjity of Little Rock v. Sun 
Building & Developing Co., 134 S. 
W.2d 682, 199 Ark. 388. 

Cal.—^Hurst v. City of Burlingame, 
277 P. 308, 207 C. 134. 

FUu—^Bx parte Wise, 192 So. 872, 141 
Fla. 222. 

Gta»—^Humthlett v. Reeves, 90 S.B.2d 
14, 212 Ga. 8. 

111.—^Bauske v. City of Des Plaines, 
148 N.E.2d 584, 13 I11.2d 169— 
Reschke v. Village of Winnetka, 2 
N.E.2d 718, 863 111. 478, certiorari 
denied Village of Winnetka v. 
Reschke, 57 S.Ct 110. 299 U.S. 585, 
81 L.Bd. 431 and Village of Win¬ 
netka V. Brickson, 57 S.Ct 110, 299 

U. S. 585, 81 KBd. 431—People ex 
rei. Llnd v. City of Rockford, 188 
N.E. 446, 354 111. 377—People ex 
rei. Deitenbeck v. Village of Oak 
Park, 163 N.B. 445, 331 111. 406. 

Grand Trunk Western R, Co. y. 
City of Chicago, 105 N.B.2d 152, 346 
IlLApp. 376. 

Md.—Northwest Merchants Terminal 

V. 0’Rourke, 60 A.2d 743, 191 Md. 
171. 

Mass.—^Bamey & Casey Co. v. Town 
of Milton, 87 N.B.2d 9, 324 Mass. 
440. 

Mich.—^Industrial Dand Co. v. City 
of Birmingham, 78 N.W.2d 656, 346 
Mich. 667—Warner v. City of Mus- 
kegon, 73 N.W.2d 837, 844 Mich. 
408—Janesick v. City of Detroit, 60 
N.W.2d 462, 387 Mich. 649—Red- 
ford Movlng & Storage Co. v. City 
of Detroit 68 N.W.2d 812, 836 Mich. 
702—Brvin Acceptance Co, v. City 
of Azm Arbor, 84 N.W.2d 11, 322 
Mich. 404. 

Mo.—Glencoe Dime & Cernent Co. v. 
City of St LouiB, 108 S.W.2d 143, 
341 Mo. 689. 

N.J.—^Tulsa OU Co. v. Morey, 60 A.2d 
302, 137 N.J.L.aw 888. 

Dorsey Motors v. Davis, 180 A. 
396, 13 N.J.M1SC. 620. 

N.Y.—Curtiss-Wright Corp. v. Incor¬ 
porated Village of Garden City, 67 
N.Y.S.2d 377, 186 Misc. 608—Buf- 
falo Park Lane v. City of Buifalo, 
294 N.Y.S. 413, 162 Misc. 207. 
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dential district of a certain dassification rather than 
in a residential district of a less restricted character 
in some cases may be unreasonable.®^ 

It may be improper to dedicate to residential use 
property which is beyond any reasonable doubt lo- 
cated in an actual business district,or property 
on the boundary line between a residential and in- 
dustrial district which is adjacent to a large fac- 
tory and railroad operations,55 or to a traveled high- 
way on which numerous business establishments are 
located;66 but heavy traffic on an adjoining Street 
has been held insufficient to establish the unreason- 
ableness of a residential classification.57 Where 


business is permitted on the front of a lot and the 
rear is restricted to residential use, the application 
of the regulation may be held to be unreasonable.®®^ 

It has been held that, when a business district has 
been rightly established, owners of property adja¬ 
cent thereto cannot be restricted so as to prevent 
them from using it as ordinary business property,^^ 
not hurtful to adjacent residence property,except 
as it makes such property less desirable for resi¬ 
dence uses.®^ A municipality may not single out 
one lot within what is essentially a residential dis¬ 
trict and impose restrictions on this lot that are 


Maxwell v. Incorporated Villag^e 
of Rockvllle Centre, 84 N.Y.S.2d 
544. 

Ohio.—City of Cincinnati v. Struble, 
30 Ohio N.P..N.S., 380. 

Pa.—Taylor v, Haverford Tp., 149 A. 
639, 299 Pa. 402. 

Zook V. Wingrer, Com.PL, 15 Cam- 
bria 221—^Appeal of Hessenbruch 
from Radnor Tp. Zoning* Ordinance, 
Quar.Sess., 40 Del.Co. 43. 

Tex.—City of West TJniversity Place 
V. Bilis, 134 S.W.2d 1038, 134 Tex. 
222 . 

City of Lubbock v. Stubbs, Clv. 
App., 278 S.W.2d 519. 

W.Va.—Carter v. City of Bluedeld, 
54 S.E.2d 747, 182 W.Va. 881. 

Wis.—Chrome Plating Co. v. City of 
Milwaukee, 17 N.W.2d 706, 246 Wis. 
526—^Rowland v. City of Racine, 
271 N.W. 36, 223 Wis. 488. 

Wyo.—State ex rei. Georgre v. Hull, 
199 P.2d 832, 65 Wyo. 251. 

Adjacent property 
Pact that a ward could be general- 
ly characterized as residential was 
no reason why vacant flfty-three- 
acre tract In such ward should be 
zoned as residential property irre- 
spective of the nature of the proper¬ 
ty adjacent to such tract. 

111.—2700 Irving Park Bldg. Corp. v. 
City of Chicago, 69 N.B.2d 827, 395 
111. 138. 

Kotel 

A zoning ordinance restrictlng use 
of property in certain zone to resi¬ 
dential purposes was arbitrary and 
unenforceable as applied to property 
of an owner who had purchased prop¬ 
erty after agreement of town offlcials 
to remove zoning restrictions and is- 
sue a permit to build a hotel, where 
it appeared that owner was reauired 
to pay an ad valorem tax annually 
on property in sum of one thousand 
six hundred dollars on an assessed 
valuation of flfty thousand dollars, 
that area surrounding locus was 
business property, and that property 
was unusable for residential purpos¬ 
es. 

yia,—^Ehlnger v. State ex rei. Gottes- 
mao, 2 So.2d 357, 147 Bla. 129. 


Fxior isBiuuLce of permit 
A zoning ordinance classifying cer¬ 
tain property as class B residential 
was valid, but was unreasonable and 
unenforceable as applied to property 
of owner who had been issued a per¬ 
mit to construet a building on a lot 
thereln wlth f\iU knowledge that 
owner intended to operate a packing 
house as well as to live therein, in 
absence of showing that business 
was deleterious to the health, safety, 
or welfare of the people. 

Pia.—^Ex parte Wise, 192 So. 872, 141 
Pia. 222. 

ExoavatLon. of matezlals 

Zoning ordinance classifying as 
residential property adjacent to de- 
fendants’ brick manufacturing plants 
from which defendants were exca- 
vating materials was held unreason¬ 
able. 

N.Y.—Cordts v. Hutton Co., 262 N.Y. 
S. 539, 146 Misc. 10, affirmed 269 
N.Y.S. 936 (second case), 241 App. 
Div. 648, affirmed 195 N.E. 124, 266 
N.Y. 399. 

53, Wis.—State ex rei. Scandrett v. 
Nelson, 3 N.W.2d 765, 240 Wis. 438. 

Fossible park use 

Where parcel was surrounded im- 
mediately by district which had been 
used for many years for extensive 
industrial, commercial, and railroad 
operations and had been deflnitely 
separated by railroad right of way 
from property classifled as *‘C" resi¬ 
dential, applicatlon of **A’* residential 
dassification to such parcel could 
not be Justlfied on theory that it 
might be required by the city in fu¬ 
ture enlargement of park. 

Wis.—State ex rei. Scandrett v. Nel¬ 
son, supra. 

54. 111.—Galt V. Cook County, 91 N. 
E.2d 395, 405 111. 396. 

N.J.—Newark Milk & Cream Co. of 
Newark v. Parsippany-Troy Hilis, 
Tp.. 135 A-2d 682, 47 NJ.Super. 
306. 

Dorsey Motors v. Davis, 180 A 
396, 13 N.J.Misc. 620. 

N.Y.—^Vemon Park Realty v. City of 
Mount Vemon, 122 N.Y.S.2d 78, af- 
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firmed 126 N.Y.S.2d 112, 282 App. 
Div. 890, appeal denied 126 N.Y.S. 
2d 200, 282 App.Dlv. 958, appeal 
denied 117 N.B.2d 919, 306 N.Y. 746, 
affirmed 121 N.B.2d 517, 307 N.Y. 
493. 

Tex.—City of West University Place 
V. Bilis, Civ.App., 118 S.W.2d 907, 
affirmed 134 S.W.2d 1038, 134 Tex. 
222 . 

Froperty surroauded by isidustrlal 
areas 

(1) On three sides. 

DL—^Hannifin Corp. v. City of Ber- 
wyn, 115 N.E.2d 315, 1 I11.2d 28. 

(2) Completely. 

111 .—^Bxchange Nat. Bank of Chicago 
V. Cook County, 129 N.B.2d 1, 6 111. 
2d 419. 

66 . Cal.—Skalko v. City of Sunny- 
vale, 93 P.2d 93, 14 C.2d 213. 

56. N.Y.—^Dowsey v. Village of Ken- 
slngton, 177 N.E. 427, 257 N.Y. 221, 
86 A.L.R. 642. 

Where real estate was sltuated on 
heavily traveled highway Intersec- 
tloa and property adjacent thereto 
and diagonal therefrom was used for 
commerdal purposes, zoning of real 
estate for residential purposes only 
was arbitrary and unreasonable. 
Ohio.—State ex rei. Euverard v. Mil- 
ler, 129 N.B.2d 209, 98 Ohio App. 
283. 

67. 111.—^Pox V. City of Sprlngfield, 
139 N.E.2d 732, 10 I11.2d 198—La 
Salle Nat. Bank v. City of Chicago, 
126 N.E.2d 643, 6 I11.2d 22. 

58. Ga.—^Pauas v. McConnell, 167 S. 
E. 626, 172 Ga. 444. 

69. Ark.—City of Little Rock v. 
Joyner, 206 S.W.2d 446, 212 Ark. 
608—City of Little Rock v. Bent- 
ley, 165 S.W.2d 890, 204 Ark. 727— 
Little Rock V. Pfeifer, 277 S.W. 
883, 169 Ark. 1027. 

Wyo.—State ex rei. George v. Hull, 
199 P.2d 832, 66 Wyo. 261. 

60. Ark.—Little Rock v. Pfeifer, 277 
S.W. 883, 169 Ark. 1027. 

61. Ark.—^Little Rock v. Pfeifer, su¬ 
pra. 
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less onerous than those imposed on the remaining 
portions of what is really the same zoning district.®^ 

Boundary dividing Street There is nothing arbi- 
trary or unreasonable in the mere zoning of one 
side of a Street for business and the other side for 
residential uses,®® since the zoning of streets along 
the edges of residential districts for business and 
commercial purposes is a recognized method of zon- 
ing.®^ The zoning of one side of a Street for busi¬ 
ness and the other side for residential uses should be 
made with reasonable consideration for the charac¬ 
ter of the district and its peculiar suitability for 
particular uses, however, and with a view to con- 
serving the value of property and encouraging the 
most appropriate use of land throughout the munici- 
pality;®® and such zoning may in certain circum- 
stances be unreasonable.®® 

Preservation of residential character of viUage, 


It is not dearly arbitrary and unreasonable for a 
residential village to pass an ordinance preserving 
its residential character, as long as the business and 
industrial needs o£ its inhabitants are supplied by 
other accessible areas in the community at large ;®^ 
and an ordinance which places into a residential 
district the entire area of a sparsely settled resi¬ 
dential and agricultural village on the periphery of 
a large metropolitan center is not, as a matter of law, 
invalid as per se arbitrary and unreasonable.®® 

Property not suiied for residential use. It may 
be arbitrary or unreasonable to restrict to residen¬ 
tial use property which is not reasonably suited 
therefor,®® such as an isolated single lot surrounded 
by a business district,*^® and this has been held to 
be the case especially where the property in question 
is largely valueless for residential use by reason of 
its location in a commercial area,^^ and it woidd 


62. Mass.—Whittemore v. Building 
Inspector of Falmouth, 46 N.E.2d 
1016, 313 Mass. 248. 

63. Cal.—^Reynolds v. Barrett, 83 P. 
2d 29, 12 C.2d 244—^Ferant v. City 
of Sacramento, 269 P. 587, 204 C. 
687. 

Donovan v. City of Santa Monl- 
ca, 199 P.2d 61, 88 C.A.2d 386— 
Kort V, City of Los Angeles, 127 P. 
2d 66, 62 C.A.2d 804—^Biscay v. 
City of Burlingame, 15 P.2d 784, 
127 C.A. 213. 

D.C.—^Lewis v. District of Columbia, 
190 F.2d 25. 89 U.S.App.D.C. 72. 

Hl.—^La Salle Nat. Bank v. City of 
Chicago. 126 N.E.2d 643, 6 I11.2d 22 
—^Mundelein Estates v. Village of 
Mundeleln, 99 N.E.2d 144, 409 IU. 
291. 

SftpxeoiatioiL ox wJiLstaiGeimefBLt of value 

(1) Fact that placing property in 
residence district immediately across 
Street from business district depre- 
ciated value was held immaterlal. 

Cal.—Feraut v. City of Sacramento, 

269 P. 637, 204 C. 687. 

(2) Zoning ordinance was held not 
invalidated because property in busi¬ 
ness district directly across Street 
from residential district was greatly 
enhanced in value, because of classi- 
fication. 

Cal.—^Feraut v. City of Sacramento, 
supra. 

64. 111.—Offner Electronics v. Ger- 
hardt, 76 N.E.2d 27, 398 111. 266. 

65. N. J.—Scarborough Apartments v. 
City of Englewood, 87 A.2d 637, 9 
N.J. 182. 

86 . N.J.—Scarborough Apartments v. 

City of Englewood, supra. 

Pa.—Taylor v. Haverford Tp., 149 A. 
639, 299 Pa. 402. 

67. U.S.—Valley View VUlage v. 
Proffett, CJ^.Ohlo, 221 P.2d 412. , 


Adoptioa of only two olassULcations 
held not unxeasoxuable 
An ordinance providing comprehen¬ 
sive plan for regulatlon of use of 
land in a sixth-class city was not un¬ 
reasonable merely because it provid- 
ed for only A-1 and B-1 residential 
zones. 

Ky.—City of Richlawn v. McMakin, 
230 S.W.2d 902, 313 Ky. 266, certio¬ 
rari dismissed McMakin v. City of 
Richlawn, 71 S.Ct. 631. 340 U.S. 
946, 96 L.Ed. 682. 

68. U.S.—Valley View Village v. 
Proffett, C.A.Ohio, 221 F.2d 412. 

Minn.—Connor v. Chanhassen Tp., 81 
N.W.2d 789, 249 Minn. 205. 

N.T.—Gignouz v. Village of Kings 
Point, 99 N.T.S.2d 280, 199 Misc. 
486. 

Keeplng village pxaotioally ftee fxom 
business 

If village authorities desire to keep 
village practically free from busi¬ 
ness, they may do so, unless zoning 
regulations Imposed to carry out 
such purpose are unreasonable, arbi¬ 
trary, or an uneaual exerclse of pow- 
er. 

N.T.—Village of Old Westbury v. 
Foster, 83 N.Y.S.2d 148, 193 Misc. 
47. 

69. Fla.—^Hammond v. Carlyon, 96 
So.2d 219—Town of Surfside v. 
Normandy Beach Development Co., 
57 So.2d 844. 

111.—^Myers v. City of Elmhurst, 147 
N.E.2d 800, 12 I11.2d 537—Bxchange 
Nat. Bank of Chicago v. Cook 
County, 129 N.E.2d 1, 6 I11.2d 419— 
Tower Cabana Club v. City of Chi¬ 
cago, 123 N.E.2d 884, 6 I11.2d 11. 
Mich.—^Frendo v. Southflleld Tp., 86 
N.W.2d 130, 849 Mich. 693—Grand 
Trunk Western R. Co. v. City of 
Detroit, 40 N.W.2d 196, 326 Mich. 
887 —^Ritenour v. Dearbom Tp., 40 
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N.W.2d 137, 826 Mich. 242—Hering 
V. City of Royal Oak, 40 N.W.2d 
133, 826 Mich. 232—^Brvin Accept- 
ance Co. v. City of Ann Arbor, 34 
N.W.2d 11, 322 Mich. 404—Oschin 
V. Redford Tp., 24 N.W.2d 162, 315 
Mich. 369. 

Miss.—City of Hattlesburg v. Pitt- 
man, 102 So.2d 352. 

N.T.—Cordts v. Hutton Co., 262 N.T. 
S. 639, 146 Misc. 10, affirmed 269 
N.T.S. 936 (second case), 241 APP. 
Div. 648, affirmed 196 N.E. 124, 266 
N.T. 399. 

Harrison v. Reidpath, 93 N.T.S. 
2d 669. 

Ohlo.—State ex rei. Euverard v. Mil- 
ler, 129 N.E.2d 209, 98 Ohio App. 
283. 

Tex.—City of West Universlty Place 
V. Bilis, 134 S.W.2d 1038, 134 Tex. 
222 . 

Wis.—^Town of Hobart v. Collier, 87 
N.W.2d 868, 3 Wis.2d 182. 

XnabUity to boxxow money for devel- 
opment 

In determining whether city zoning 
ordinances were reasonable when ap- 
plied to certain land zoned for resi¬ 
dential purposes, court should con- 
sider that owners were unable to 
borrow money to develop land as 
residential property because finan- 
cial Institutions found land unsuit- 
able for homesltes. 

Mich.—Janesick v. City of Detroit, 
60 N.W.2d 462, 337 Mich. 649. 

70. Cal.—^Reynolds v. Barrett, 83 P. 
2d 29, 12 C.2d 244. 

N.J.—Jersey Triangle Corporation v. 
Board of Adjustment of Jersey 
City, 21 A.2d 846, 127 N.JXaw 194. 

71. Wis.—^Rowland v. City of Ra^ 
cine, 271 N.W. 86, 228 Wis. 488— 
State V. Gurda, 248 N.W. 817, 208 
Wis. 63. 

Trlaagulax block 

Zoning ordinance placing single 
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be greatly enhanced in value if devoted to business 
or industrial purposes.^2 xhe fact that vacant lots 
in a residential area have not enjoyed a brisk sale 
for use as private residences does not, however, es- 
tablish that the zoning for residential use is unrea- 
sonable or arbitraryj^ 

b. Classification of Uses Permitted 

A zoning ordinance may reasonably permit the use 
of land In a residential district for nonresidentlai pur- 
poses such as schools, churches, hospitale, philanthropio 
institutions, and the llke, and under some circumstances 
it may be arbitrary and unreasonabie to proh ibit such 
use, although as a general rule business uses may rea¬ 
sonably be exciuded. 

An ordinance may reasonably permit in a strictly 
residential zone public schools,*^^ private or paro- 
chial schools,"^5 houses of worship,^® and Sunday 
schools,and may permit the use of the land for 
agricultural purposesJ^ An ordinance permitting 
clubs, associations, or rccreation rooms, including 


youth centers> in an area theretofore zoned for resi¬ 
dences, parks, playgrounds, recreation and field 
houses, churches, schools, hotels, business and pro- 
fessional offices, and hospitals, is not unreasonabie 
or arbitrary A zoning ordinance is not unreason¬ 
abie because it requires an applicant for the con- 
duct of private school classes in a residential dis¬ 
trict to satisfy the board of appeals that such use 
will not be detrimental to the neighborhood or to the 
residents thereof, or create a hazard to health, safe- 
ty, morals, or the general welfare.^O 

It may be arbitrary and unreasonabie to exclude 
from a residential district schools,*^ churches,82 
private hospitals,^^ or philanthropic homes.^^ An 
ordinance which excludes private schools while per¬ 
mitting public schools has been held unreasonabie 
and arbitrary,S5 but there is also authority to the 
contrary.8® An ordinance which permits use of 
property in the zoned area for grade school, high 


residence restrictlon on trlangrular 
block, where property was valueless 
as residence property and all proper¬ 
ty around it wsls zoned for conimer- 
cial use, was held unreasonabie and 
void. 

IlL—Tews V. Woolhlser, 186 N.E. 827. 
362 111. 212. 

72- I]ll.—Taylor v. Vlllage of Glen- 
coe, 25 N.E.2d 62, 372 IlL 607. 
Hich.—Janesick v. City of Detroit, 60 
N.W.2d 462, 387 Mich. 549. 

73. IlL—Mundelein Estates v. Vil- 
lage of Mundelein, 99 N.E.2d 144, 
409 IlL 291. 

74. K.J.—Oorpus Jutis Secundum 
dted in Yanow v. Seven Oaks Park, 
Inc.. 94 A.2d 482, 490, 11 N.J. 341, 
36 A.L.R.2d 639. 

75 . N.J.—^Tanow v. Seven Oaks 
Park, Inc., 94 A.2d 482, 11 N.J. 341, 


36 A.L.R.2d 639. 



76. N.J.—^Yanow v. 
Park, Inc., supra. 

Seven 

Oaks 

77. N.J.—^Yanow v. 
Park, Inc., supra. 

Seven 

Oaks 


7a IlL—Will County v. Stanflll, 129 
N.B.2d 46. 7 IlLApp.2d 52. 

Held not unreasonabie or arbitrary 
olassllLcatlon 

County zoning ordinance provision 
that, until duly reclassifled by zoning 
authorities, residential districts 
could continue to be used for all 
agricultural purposes ezcept that 
certain animal s could not be housed 
closer than fifty feet from any resi¬ 
dence other than that of owner or us- 
er of the property did not constitute 
an arbitrary and unreasonabie classi- 
flcation of property. 

IU.—Will County v. Stanflll, supra. 
72. IU.—^Bohan v. Village of River- 
side, 138 N.E.2d 487, 9 IlL2d 561. 

80. N.Y.—Schwelzer v. Board of 


Zoning Appeals of Incorporated 
Village of Garden City. 167 N.T.S. 
2d 764, 8 Misc.2d 878. 

81, N.Y.—Union Free School Dist. 
No. 14 of Town of Hempstead, Nas-r 
sau County v. Village of Hewlett 
Bay Park, 107 N.Y.S.2d 858, 279 
App.Div. 618, appeal denied 109 N. 
Y.S.2d 176, 279 App.I>iv. 746. 

82, Ariz.—Ellsworth v. Gercke, 156 
P.2d 242, 62 Ariz. 198. 

Ohio.—State ex rei. Synod of Ohio of 
United Lutheran Church In Amer¬ 
ica V. Joseph, 39 N.E.2d 515, 139 
Ohio St. 229, 138 A.L.R. 1274. 

Tex,—City of Sherman v. Simms, 183 
S.W.2d 416, 143 Tex. 116. 

Congregation Committee, North 
Fort Worth Congregation, Jeho- 
vah's Wltnesses v. City Council of 
Haltom City, Civ.App., 287 S.W.2d 
700. 

Ordinance pezmitting other uses 

Ordinance, excluding churches and 
places of public worship but permit¬ 
ting village and municlpal buildings, 
railroad stations, public schools and 
Club houses, is arbitrary and discrim- 
inatory. 

N.Y.—^North Shore Unltarian Soc. v. 
Village of Plandome, 109 N.Y.S.2d 
803, 200 Misc. 624. 

83, Del.—Wilmingrton v. Turk, 129 
A. 612, 14 DeLCh. 392. 

43 C.J. p 388 note 47. 

84^ U.S,—State V. Roberge, Wash., 
49 S.Ct 60, 278 U.S. 116, 73 L.Ed. 
210 , ■■ 

Old ladles’ horne 

U.S.—^Women’s Eansas City St. An- 
drew Soc. v. Eansas City, C.C.A. 
Mo., 68 F.2d 693. 

Orphanage 

Under police power, clty cannot ex¬ 
clude orphanage merely because chll- 
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dren have same rellgious belief or 
nationality. 

U.S.—Village of University Heights 
V. Cleveland Jewish Orphans* 
Home, C.C.A.Ohio, 20 F.2d 743, 54 
A.L.R. 1008, certiorari denied, 48 
S.Ct. 141, 276 U.S. 669, 72 L.Ed. 431. 

85. Cal.—^Roman Catholic Welfare 
Corp. of San Francisco v. City of 
Pledmont, 289 P.2d 438, 45 C.2d 
325. 

Fla.—City of Miami Beach v. State 
ex rei. Lear, 175 So. 537, 128 Fla. 
760. 

111 .—Catholic Bishop of Chicago v. 
Elngery, 20 N.E.2d 683, 371 111. 257. 

Ab to private schools alraady es- 
tablished in district before date of 
ordinance, zoning ordinance permit¬ 
ting use of property in residential 
districts for public schools only is an 
arbitrary and discriminatory classi- 
flcation. 

Ala.—^Phillips v. City of Homewood, 
50 So.2d 267, 255 Ala. 180. 

Privata nnrsery sdhool 
Barring a nursery school from a 
residential district on the sole 
groimd that it was privately operat- 
ed is an unreasonabie discrlmination, 
for discrlmination between public 
and private nursery schools bears no 
reasonable relation to the public 
health, safety, morals, or general 
welfare. 

N.Y.—Merrick Communlty Nursery 
School V. Young, 171 N.Y.S.2d 622. 

86 . Wis.—State ex rei. Wisconsin 
Lutheran Hlgh School Conference 
V. Sinar, 65 N.W.2d 43, 267 Wis. 91, 

’ appeal dlsmlssed State of Wis. ex 
rei. Wisconsin Lutheran Hlgh 
School Conference v. Binar, 76 S. 
Ct 604, 349 UJS. 913, 99 L-Ed. 1248. 



101 C. J. s. 


school, boarding school, vocational school, college, or 
university, but excludes use of tbe propeity for 
nursery school or prekindergarten school, is unrea- 
sonable.®*^ 

On the other hand a zoning ordinance may be rea- 
sonable although excluding from some residential 
areas institutions^® and churches;^® and the ordi¬ 
nance may reasonably exclude, as constituting busi- 
ness uses, educational buildings,®® seminaries,^^ col- 
leges,^2 universities,^® trade or professional 
schools,^^ or schools for the teaching of special 
arts, crafts, or social activities,^^ and may also rea¬ 
sonably exclude professional ofHces,^® funeral homes 

or undertaking establishments,^^ j^nk yards,^^ and 

boarding houses for institutional patients or pa- 
rolees.^8 

Accessory uses. A provision limiting the use of 
premises in a residence district to accessory uses 
customarily incidental to permitted uses and not 
seriously detrimental to a residential neighborhood 
is a reasonable limitation or restrictioni A provi¬ 
sion authorizing accessory uses and buildings and 
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commerdal activities if carried on by members of 
the immediate family of the owner and if not more 
than two employed persons are permitted has a rea¬ 
sonable relation to the end in viewi 

Hotels and trailer camps. An ordinance relating 
to the construction of motels in a residential dis¬ 
trict is not arbitrary or unreasonable merely be- 
cause it permits^ or prohibits^ such construction. 
Although an ordinance restricting the use of prop- 
erty for trailer camps has been held arbitrary and 
unreasonable where it bears no relationship to pres- 
ent public health, safety, morals, or general wel- 
fare,® or as applied to property adjacent to unzoned 
property within which the city maintains a trailer 
camp,® under the circumstances of the particular 
case it has been held that an ordinance is not arbi¬ 
trary or unreasonable where it prohibits the use for 
a trailer camp of property which lies within an area 
zoned for residential purposes,^ or where it not only 
prohibits trailer parks within the entire township, 
but fails to provide any district where they may be 
constructed or operated.8 


87. Tll.—City of Chlcago v. Sachs» 
115 N.B.Sd 762, 1 IlLSd 342. 

BarriiLsr school in ali xesidcntial dis- 
txlets tn town 

Zoning ordinance harring the es- 
tahlishment of nursery schools in all 
residential districta in the entire 
town and containing no provisions 
for exemptions is unreasonable on 
the ground that such prohlbition in a 
residential district has no relation to 
the Public health, safety, morals or 
general welfare of the community. 
K.T.—^Merrlck Community Nursery 
School V. Toung, 171 N.Y.S.2d 622. 

88 . Mo.—^Flora Realty & Inv. Co. v. 
City of Ladue, 246 S.W.2d 771, 862 
Mo. 1025, appeal dismissed 73 S. 
Ct. 41, 344 U.S. 802, 97 L.Ed. 626. 

89. Cal.—Corporation of Presiding 
Bishop of Church of Jesus Christ 
of Latter-Day Saints v. City of 
Porterville, 203 P.2d 823, 90 C.A.2d 
656, appeal dismissed 70 S.Ct. 78, 
338 TT.S. 805, 94 L.Ed. 487, rehear- 
ing denied 70 S.Ct. 342, 338 U.S. 
939, 94 L.Ed. 579. 

90. N.T.—Concordia Collegiate In¬ 
stitute V. Miller, 88 N.Y.S.2d 825, 
afflrmed 93 N.Y.S.2d 922, 276 App. 
Div. 872, reargument and appeal 
denied, 94 N.Y.S.2d 829, 276 App. 
Div. 918, reversed on other 
grounds 93 N.B.2d 632, 301 N.Y. 
189, 21 A.L.B.2d 544. 

91. N.J.—^Yanow v. Seven Oaks 
Park, Inc., 94 A.2d 482, 11 N.J. 341, 
36 A.L.R.2d 639. 

92. N.J.—^Tanow v. Seven Oaks 
Park, Inc., supra. 


93. N.J.—^Yanow v. 
Park, Inc., supra. 

Seven 

Oaks 

94. N.J.—^Yanow v. 
Park, Inc., supra. 

Seven 

Oaks 

95. N.J.—^Yanow v. 
Park, Inc., supra. 

Seven 

Oaks 


98. Mass.—Town of Lexington v. 
Govenar, 3 N.E.2d 19, 295 Mass. 31. 


Publio aoooTmtaut 

Cal.—^Kort v. City of Los Angeles, 
127 P.2d 66, 62 C.A.2d 804. 
Professional slgns for advertisliig 
pnxposes 

Construction of zoning law to pro- 
hibit erection of professional signs 
for advertising purposes in residen¬ 
tial district was held proper and not 
violative of rights of property owner, 
where it could not be said that clas- 
siflcations were unreasonable. 

Mass.—Town of Lexington v. Gove¬ 
nar, 3 N.E.2d 19, 295 Mass. 31. 

97. 111.—^Mahoney v. City of Chlca- 
go, 137 N.E.2d 37, 9 IlL2d 156. 

98. Va—^Fairfax County v. Parker, 
44 S.E.2d 9, 186 Va 676. 

99. N.J.—^Prizen v. Poppy, 86 A.2d 
134, 17 KJ.Super. 390. 

N.Y.—Kanasy v. Nugent, 136 N.Y.S. 
2d 128, 206 Misc. 826, afflrmed 145 
N.Y.S.2d 638, 286 App.Div. 1038, ap¬ 
peal denied 148 N.Y.S.2d 455, 1 A. 
D.2d 681. 

1 . Pa—^Appeal of Lord, 77 A.2d 728, 
168 PaSuper. 299, reversed on oth¬ 
er grounds 81 A.2d 533, 368 Pa 121. 

2. N.C.—Kinney v. Sutton, 53 SJSI.2d 
306, 230 N.C. 404. 

8 . Mass.—Bumham v. Board of Ap- 
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peals of Gloucester, 128 N.E.2d 772, 
333 Mass. 114. 

4. Pa.—City of Harrisburg v. Paas, 
93 A.2d 447, 372 Pa 318. 

Ordinance held not unreasonable 
Ordinance permitting, in residen¬ 
tial districts, boarding and rooming 
houses in which not more than siz 
persons not related to owner or occu¬ 
pant were lodged and boarded for 
compensation, but prohlbiting hotels, 
motor courts, motor lodges, motor 
hotels, tourist camps, tourist courts, 
and structures of similar character 
intended for similar usa 
N.J.—^Pierro v. Baxendale, 118 A.2d 
401, 20 N.J. 17. 

5. Mich.—Gust v. Canton Tp., 70 N. 
W.2d 772, 342 Mich. 436. 

e. Mich.—^Pringle v. Shevnock, 14 N. 
W.2d 827, 309 Mich. 179. 

7. N.C.—City of Ralelgh v. Morand, 
100 S.B.2d 870, 247 N.C. 363. 

Property outside dty 

Ordinance, prohlbiting trailer 
camps in residential areas of city 
and within one mile thereof in all di¬ 
rectione, wa.s not unreasonable and 
arbitrary merely because it allegedly 
afCected property lyiug outside of 
City, not subject to city taxes, and 
peopled by nonresldents receiving no 
beneUts from city. 

N.C.—City of Ralelgh v. Morand, 
supra. 

8 . Ohio.—^Davis v. McPherson, App., 
132 N.B.2d 626, appeals dismissed 
Billman v. McPherson, 130 N.B.2d 
342, 164 Ohio St. 296, and Davls v. 

I McPherson, 130 NJB.2d 794, 164 
I Ohio St. 375. 
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§ 76. -Business, Commercial, and Indus- 

trial Districts 

Regulatlons ciassifying certain property for buslnesa, 
commercial, or industrlal, rather than residentlal, use 
are reasonable where related to the public comfort and 
welfare, but such classificatlon wlll not be sustalned 
where It Is arbltrary and unreasonable. 

Regtilations ciassifying certain property for busi- 
ness, commercial, or industrial, rather than resi- 
dential, use have been held reasonable where related 
to the public comfort and welfare^ and where made 
in accordance with a comprehensive plan and de- 
signed to lessen congestion in the streets;!® but 
such a classification will not be sustained where it 
is arbitrary or unreasonable,as where not made in 


accordance with a comprehensive plan and design 
to lessen congestion in the streets.^* Where the 
dividing line is drawn between small and large busi- 
nesses, it is not tmreasonable to make the line of 
demarcation depend on the size of the enterprises 
involved as measured by the number of employees.i^ 

An ordinance may reasonably exclude certain uses 
of property from a business, commercial, or indus¬ 
trial district,!^ and, accordingly, may exclude cer¬ 
tain businesses from such district,^^ or exclude 
apartment houses while permitting one- and two- 
family homesji® but the exclusion of certain uses 
of property from a business, commercial, or indus¬ 
trial zone may be arbitrary and unreasonable in 
some circumstances.i'^ A provision declaring a 


9. Ala.—Whlte v. Luauire Funeral 
Home, 129 So. 84. 221 Ala. 440. 

IU.—Klnney v. City of Joliet, 108 N. 
E.2d 473, 411 111. 289. 

Md.—^Eckes v. Board of Zotdng Ap- 
peals of Baltlmore County, 121 A. 
2d 249, 209 Md. 482. 

Mass.—Calres v. Buildlng Com*r of 
Hlnsrham, 83 N.S.2d 550, 323 Mass. 
589. 

N.J.—^Newark Milk & Cream Co. of 
Newark v. Parsippany-Troy Hilis 
Tp., 185 A.2d 682, 47 N.J.Super. 806 
—Closterman v. Cranford Tp., 91 
A.2d 646, 22 N.J.Super. 204—Ander- 
son y. Mayor and Oouncil of Town 
of Bloomfleld, 65 A.2d 270, 2 N.J. 
Super. 606. 

N.T.—Andrews v. Town Bd. of Town 
of Dewitt, Onondaga County, 98 
N.T.S.2d 494, 277 App.Div. 925, af- 
firmed 103 N.B.2d 60, 303 N.Y. 702. 

Ohio.—Johnson v. Grifflths, App., 141 
N.E.2d 774, appeal dismissed 131 
N.B.2d 397, 164 Ohio St. 393—Par- 
tain V. City of Brooklyn, 138 N.E. 
2d 616, 101 Ohio App. 279—Schick 
V. Ghent Road Inn, App., 182 N.E. 
2d 479. 

Pa.—Appeal of Lieb, 116 A.2d 860, 
179 Pa.Super. 318. 

Barner v. City of Wllliamsport, 
Com.Pl„ 4 Lycoming 261. 

Tex.—^Kenny v. Helly, Civ.App., 264 
S.W.2d 636. 

10 . Md.—^Nelson v. County Council 
for Montgomery County, 136 A.2d 
873, 214 Md. 587. 

11 . Mich.—Comer v. City of Dear- 
horn, 70 N.W.2d 813, 342 Mich. 471 
—^Penning v. Owens, 65 N.W.2d 
831, 840 Mich. 355. 

Minn.—Gunderson v. Anderson, 251 
N.W. 616, 190 Minn. 246. 

N.J.—^Raskin v. Town of Morrlstown, 
121 A.2d 879, 21 N.J. 180. 

12 . Md.—^Temmink v. Board of Zon- 
ing Appeals of Baltimore County, 
128 A.2d 256, 212 Md. 6. 

13. Cal.—^Lockard v. City of Los An- 
geles, 202 P.2d 38, 33 C.2d 453, 7 
A.L.B.2d 970, certiorari denied 69 


S.Ct. 1616, 837 U.S. 939, 98 L.Ed. 
1744. 

14. Fla.—Merrltt v. Peters, 65 So.2d 
861. 

JjlTnitlng sLsd of comznerolal tigns 
Regulation adopted by county 
commissioners limiting size of com¬ 
mercial signs to be erected in limit- 
ed and special business zone to forty 
sQuare feet is not unconstitutional as 
being arbitrary or unreasonable. 

Fla.—^Merritt v. Peters, supra. 

15. N.J.—^Borough of West Caldwell 
V. Zeli, 91 A.2d 763, 22 N.J.Super. 
188. 

N.Y.—Servodldio v. Board of AppeaJs 
of Town of Somers, 146 N.Y.S.2d 
125—^Edward A. Liashins, Inc. v. 
Griffln, 132 N.Y.S.2d 896. 

Public garages and gasollne filling 
stations see Infra S 77. 

Bag-oleanlng Indujrtry 
Exclusion of bag-cleanlng Industry 
from the city^s light industrial zone 
was not unreasonable or arbitrary. 
Minn.—State v. Miller, 288 N.W. 713, 
206 Minn. 345. 

Sale of hard. UqLUor 
An ordinance permitting sale of 
beer and wine in a designated zone 
and prohibiting sale of haxd llQuors 
in the same zone was not invalid as 
arbitrary or unreasonable. 

Fla.—State ex rei. Rimer v. City of 
Miaml Beach, 27 So.2d 524, 158 Fla. 
33. 

Slaughterhoiise 

Kan.—^Kilcoyne v. City of Cofieeyville, 
269 P.2d 418, 176 Kan. 169. 
l»i N.J.—^Fanale v. Borough of Has- 
brouck Heights, 189 A2d 749, 26 
N.J. 320. 

17. Fla.—Charnofree Corp. v. City 
of Miami Beach, 76 So.2d 665. 

111.—^Midland Elee. Coal Corp. v. 
Knox County, 116 N.E.2d 276, 1 Hl. 
2d 200—^Zilien v. City of Chicago, 
114 N.E.2d 717, 416 IU. 488. 

N.J.—^Delawanna Iron & Metal Co. 

V. Albrecht, 88 A.2d 616, 9 N.J. 424. 
Tex.—City of Amarillo v. Stapf, Civ. 
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App., 109 S.W.2d 258, error dis¬ 
missed. 

BiUboards 

Under some circumstances a regu¬ 
lation prohibiting the erection of 
blUboards in a business or industrial 
zone may be unreasonable or arbi¬ 
trary. 

N.J.—^United Advertising Corp. v, 
Board of Adjustment of Maple- 
wood Tp., 66 A.2d 406, 186 N.J.Law 
836. 

Ohio.—Central Outdoor Advertising 
Co. V. Village of Bvendale, Ohio, 
Com.Pl., 124 N.B.2d 189. 

Ooal yard 

Coal yard is not '*nulsance per se,'^ 
and hence, although city may pre- 
vent coal yards from becoming nui- 
sances in fact by reasonable regula¬ 
tione, City cannot declare absolute 
prohibition of them within area 
zoned for commercial purposes under 
guise of police power. 

Ohio.—^Wolarz v. Village of Cuyaho- 
ga Heights, 4 N.E.2d 400, 53 Ohio 
App. 161. 

Fonndries 

City zonlng ordinance which for- 
bade foundries in flrst manufactur- 
ing district, but permitted other 
plants which had objectionable fea- 
tures as to smell, sight, noise, and 
smoke, of equal or greater degree 
than proposed foundry, was unrea¬ 
sonable and unenforceable as to 
builder of proposed foundry in re- 
strlcted area. 

Tex.—City of Amarillo v. Stapf, Civ. 
App., 109 S.W.2d 258, error dis¬ 
missed. 

Theaters 

(1) It would be clearly unreason¬ 
able, as matter of zoning, to prohibit 
all theaters outslde city or town lim- 
its. 

lowa.—Central States Theatre Corp. 
V. Sar, 66 N.W.2d 460, 245 lowa 
1254. 

(2) Where much of general area 
was vacant, swampland and unim- 
proved, devoted in large measure to 
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change in ownership of an existing business to be 
a new business within another provision prohibiting 
the opening or operating of a new business within 
specified areas is an arbitrary and unreasonable 
exercise of the police power.i^ 

A zoning regulation permitting business in a 
small area within a residence zone may fall within 
the scope of a comprehensive zoning plan and is 
not unlawful, unless unreasonable or arbitrary, 
and the fact that a zoning ordinance establishes 
here and there small commercial districts where 
Stores may be maintained within comparatively 
short distances from residence districts does not 
make it irrational or discriminatory.^O 

Exclusion of higher uses. It is not arbitrary. or 
unreasonble in the abstract, as a matter of law, to 
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exclude the so-called higher uses, such as residen- 
tial and commercial uses, from an industrial dis- 
trict,2i although under the facts of the particular 
case it has been held unreasonable to exclude com¬ 
mercial activity from a light industrial district .22 

§ 77, - Public Garages and Gasoline Fill- 

ing Stations 

Zoning regulatlons restricting to certafn locaiitles 
the constructfon or maintenance of public garages and 
gasoline fliling stations must be reasonable and not ar¬ 
bitrary, and wlll be held valid as applled to particular 
property where the classification of such property for 
restricted use is reasonable. 

Zoning regulations restricting to certain localities 
the construction or maintenance of public garages 
and gasoline filling stations must be reasonable and 
not arbitrary ,2 5 and will be held valid as applied to 


industrial and business uses, and 
there was ample property In town 
for residences, ordinance prohibiting 
use of such land for drive-in theater 
was unreasonable and arbitrary. 
Oonn.—Lakeside Realty Co. v. Town 
of Berlin, 129 A.2d 628, 20 Conn. 
Sup. 188. 

(3) Where all territory surround- 
ing tract on which it was desired to 
construet drive-in theater was, with 
few exceptions, elther vacant, unlm- 
proved land or devoted to heavy in¬ 
dustrial plants, and there was am¬ 
ple vacant property avallable for In¬ 
dustrial development ahd resldentlal 
use, zoning ordinance of village pro¬ 
hibiting construction of such thea- 
ters was unreasonable and arbitrary. 
111 ,—^People ex rei. Trust Co. of Chi- 
cago V. Village of Skokie, 97 N.E. 
2d 310, 408 111. 397. 

Mich.—^Bzovi v. City of Livonia, 87 
lSr.W.2d 110, 350 Mich. 489. 

Auction sales 

Where conduct of auction sales 
was no more obnoxious than many 
other businesses conducted in BA 
business district, and unrestricted 
districts were elther unsultable or 
pre-empted, and enforcement of zon¬ 
ing ordinance would, in eifect, sup- 
press and prohibit conduct of auction 
sales in city, provisions of zoning or¬ 
dinance prohibiting auction sales ex- 
cept in a certain portion of BB busi- 
ness district and in BC business dis¬ 
trict were unreasonable, arbitrary 
and void. 

Fla.—City of Miami Beach v. Perell, 
52 So.2d 906. 

Setail lignor bnsdness 

In any zoning district in which 
other retail businesses are allowed, it 
would probably be unreasonable and 
arbitrary to exclude the s^e of llg- 
uor. 

Cal.—^Town Council of Town of Los 
Catos V. State Bd. of Egualiza- 
tion, 296 P.2d 909, 141 C.A.2d 344. 


18. Idaho.—0’Connor v. City of 
Moscow, 202 P.2d 401, 69 Idaho 37, 
9 A.L.R.2d 1031. 

19. Cal.—^Kort v. City of Los An- 
geles, 127 P.2d 66, 52 C.A.2d 804. 

Conn.—^Bishop v. Board of Zoning 
Appeals of City of New Haven, 63 
A.2d 659, 133 Conn. 614. 

20 . Mo.—City of Rlchmond Heights 
V. Bichmond Heights Memorial 
Post Benev. Ass’n, 213 S.W.2d 479, 
358 Mo. 70—State ex rei. Oliver 
Cadillac Corp. v. Christopher, 298 
S.W, 720, 817 Mo. 1179, error dis- 
missed Oliver Cadillac Co. v. Chris¬ 
topher, 49 S.Ct 17, 278 U.S. 662, 73 
L.Ed. 569. 

21. N.J.—^Kozesnik v. Montgomery 
Tp., 131 A,2d l, 24 N.J. 154. 

Newark Milk & Cream Co. of 
Newark v. Parsippany-Troy EUlls 
Tp., 135 A.2d 682, 47 N.J.Super. 
306. 

22 . N.J.—EAtobimar Realty Co. v. 
Webster, 118 A.2d 824, 20 N.J. 114. 

23. N.J.—A. G. Construction Co. v. 
Scott, 141 A. 760, 104 N.J.Law 596. 

Pischer v. Borough Coimcil of 
Toms River, 181 A. 630, 13 NJ. 
Misc. 852—^TrusdeU v. Scott, 137 A. 
886 , 6 N.J.Misc. 696--Bloom v. 

Ventnor City, 132 A. 243, 4 N.J. 
Misc. 174. 

N.T.—In re Peck, 246 N.Y.S. 280, 231 
App.Div. 99, afflrmed 177 N.E. 186, 
256 N.T. 669. 

NC.—Shuford V. Town of Waynes- 
viUe, 198 S.B. 586, 214 N.C. 135. 
Ohio.—Henle v. City of Euclid, 125 
N.E.2d 356, 97 Ohio App. 258, ap- 
peal dlsmissed 122 NE.2d 792, 162 
Ohio St. 280. 

Test of xeafiouahleneBS 

(1) Question whether zoning ordi¬ 
nance permitting fliling station on 
certain property was reasonable de- 
pended on previous use of property, 
use of near-by property, growth and 
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development of property in vicinity, 
and traffle on adjoining streets. 

Kan.—Simmonds v. Meyn, 7 P.2d 606, 
184 Kan. 419. 

(2) The danger to pedestrians 
from motor vehicles Crossing side- 
walk to enter Service station is prop- 
er conslderation in testing reason- 
ableness of zoning ordinance restricU 
ing location of such a station. 

N.J.—Citizens Nat. Bank of Engle- 
wood V. City of Bnglewood, 24 A. 
2d 819, 128 NJ.Law 147. 

Seld iLot imreasoiiable or arbitrary 

(1) Ordinance, preventing storage 
of liquid Petroleum Products within 
one hundred feet of place of public 
assembly. 

N.Y.—GencarelU v. Balint, 171 N.Y. 
S.2d 288. 

(2) Ordinance prohibiting location 
of fliling stations within three hun¬ 
dred feet from any church, and pro- 
vlding for measurement of prescrlb- 
ed distance from curtilage rather 
than from church ediflea 

N.J.—Vine v. Board of Adjustment 
of Village of Ridgewood, 56 A.2d 
122, 136 N.J.Law 416. 

(8) Ordinance permitting use of 
particular area for an automoblle 
sales room or parklng lot and prohib¬ 
iting use of premises for an automo¬ 
blle fliling station. 

N.J.—Albright v. Johnson, 60 A.2d 
899, 136 NJ.Law 70. 

(4) Ordinance prohibiting use of 
property as an automobile sales lot. 
NJ.—Gross V. Allan, 117 A.2d 275, 37 

N.J.Super. 262. 

(5) Resolution which narrowed 
previous restrlctions against opera- 
tion of garages in certain area so as 
to exclude only such garages as sell 
gasoline and oil. 

N.Y.—Congregation Beth Israel West 
Side Jewlsh Center v. Board of 
Bstlmate of City of New York, 139 
N.Y.S.2d 646, 286 App.Div. 629. 
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particular property where the dassification of such 
property for restricted use is reasonable,^^ but not 
where it is unreasonable.^s 

Exdusion of garages and gasoline hlling stations 
from certain restricted business districts may be 
reasonable,^® but in particular drcumstances it has 
been held that the exdusion of such enterprises 
from a district zoned for commerdal uses is unrea- 
sonable.27 A regulation is not arbitrary or unrea- 
sonable because it permits the operation of a garage 
in a commercial zone,^^ but an ordinance which al- 
lows the establishment and operation of public 
garages in the business district while prohibiting a 
storage garage is unreasonable and arbitrary.29 

One who has been granted a variation permitting 
him to operate a new automobile agency in a re¬ 


stricted zone may not complain that a restriction 
against the storage and sale of second-hand auto- 
mobiles therein is arbitrary and capricious.^O 

Use dependent on consent of adjacent property 
owners, AAHiere the site for a proposed gasoline 
Service station is within an area devoted to busi¬ 
ness purposes, an ordinance requiring consent of ad¬ 
jacent property owners before the property can be 
used for a gasoline Service station is arbitrary and 
unreasonable.31 An ordinance requiring an appli¬ 
cant for a filling station permit to obtain the con- 
sents of a specified percentage of property owners 
has been held not an unreasonable restriction on 
the use of the property, however, where the question 
of variance is stili left with the board of appeals.®^ 


(6) Ordinance reaulring dlscontin- 
uance of grasollne Service station 
near the state capitol, the state su¬ 
preme court buildingr, and several 
other state office buildings and a pub¬ 
lic schooL 

U.S.—Standard Oil Co. v. City of 
Tallahassee, C.A.Fla., 183 F.2d 410. 
Certiorari denied 71 S.Ct 208, 340 
U.S. 892, 96 L.Ed. 647. 

(7) Ordinance which zoned prop¬ 
erty for residentia! purposes only 
and which had the effect of forbld- 
ding* use of any twenty-foot lots for 
any purpose unless four lots were ac- 
cumulated in one ownership, and 
amendment thereto which permitted 
construction of bulldings for profes-i 
slonal offlces only on lots having a 
frontage more than flfty feet, as ap- 
plied to oil company's seven contlgu- 
ous twenty-foot lots, even though 
ordinance and amendment thereto 
had been adopted after oil company 
had brought mandamus to compel Is- | 
suance of permits to build gasoline 
station in zoned area, where compa^ 
ny had waived objections to the.legal 
effect of adopting zoning ordinance 
and amendment thereto after compa¬ 
ny had filed petitlon. 

Mich.—^Highland Oil Corp. v. City of 
Lathrup Village, 85 N.W.2d 185, 
349 Mich. 650. 

(8) Ordinance as applied to realty 
which, although located on a Princi¬ 
pal Street of city, was suitable for 
residentlal purposes and had for 
many years been zoned for such use, 
although realty would be worth sub- 
stantially more for commercial pur¬ 
poses and had recently been purchas- 
ed at a price in ezcess of its value 
for residentia! purposes for purpose 
of constructlng a Service station 
thereon. 

Mich.—Anderson v. City of Holland, 
74 N.W.2d 894, 344 Mich. 706. 

24. 111.—^Neef V. City of Springfleld, 
43 lSr.B.2d 947, 380 IlL 276. 


Mich.—^Anderson v. City of Holland, 
74 N'.W.2d 894, 344 Mich. 706. 

N.J.—Salisbury v. Borough of Ridge- 
field, 60 A.2d 877, 137 N.J.Law 616. 

Portnoff V. Blgelow, 133 A. 684, 
4 N.J.MIsc. 639. 

N.T.—^Brown v. Village of Owego, 21 
N.Y.S.2d 906, 260 App.Div. 828, af- 
firmed 30 N.B.2d 604, 284 N.Y. 656. 

Gencarelli v. Balint, 171 N.Y.S. 
2d 283—Suburban Tire & Battery 
Co. V. Village of Mamaroneck, 104 
N.Y.S.2d 860, afflrmed 113 N.Y.S.2d 
449, 279 App.Dlv. 1084, afflrmed 
110 N.B.2d 894, 304 N.Y. 971. 

Tex.—^Lombardo , v, City of Dallas, 
73 S.W.2d 475; 124 Tex. 1. 

McBachern v. Town of Highland 
Park, Civ.App., 84 S.W.2d 676, af- 
firmed 73 S.W.2d 487, 124 Tex. 36. 

Valne of lot 

Fact that lot would be more val- 
uable if used for filling station rath- 
er than for residence did not make 
ordinance zoning lot in residentlal 
district invalid. 

IlL—Neef v. City of Springfleld, 43 
N.B.2d 947, 380 111. 276. 

Tex.—City of Dallas v. Lively, Civ. 
App., 161 S.W.2d 895. 

25. IlL—^People ex rei. Klrby v. City 
of Rockford, 2 N.B.2d 842, 363 IlL 
631. 

N.J-—A. G. Construction Co. v. Scott, 
141 A. 760, 104 N.J.Law 696. 

Myslivec v. Bigelow, 184 A. 651, 
4 NJ.Misc. 814. 

BesideiLtlal distxiot 
Zoning ordinance which restricted 
use of plaintiffs’ lots to residence B 
purposes was Invalid as unreasona¬ 
ble as applied to such prop^ty to 
prevent its use for erectlon of auto¬ 
mobile Service station, where the 
property was located at the intersec- 
tion of busy hlghways and two other 
corner propertles at the intersection 
were used for gasoline Service sta- 
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tions and plaintiffs’ property was not 
suitable for residence purposes. 

Mich.—^Herlng v. City of Royal Oak, 
40 N.W.2d 133, 326 Mich. 232. 

26. N.J.—^Dickinson v. Inhabitants 
of City of Plainfleld, 4 A.2d 91, 122 
N.XLaw 63. 

Used automobile business 

Ordinance provlding that no prem- 
ises should be used and no building 
erected, etc., in business district for 
operation of used automobile busi¬ 
ness was not unreasonable in regu- 
lating conduct of used automobile 
business as distingruished from busi¬ 
ness of selllng of new automobiles. 
N.J.—420 Broad Ave. Corp. v. Bor¬ 
ough of Palisades Parh, 61 A.2d 23, 

137 N.J.Law 627. 

27. IlL—State Bank & Trust Co. v. 
Village of Wilmette, 198 N.E. 131, 
358 IlL 311, 96 A.L.R. 1327. 

N.J.—^Pischer v. Borough Council of 
South Toms River, 181 A. 630, 18 
N.J.Misc. 862. 

AlteratlDn 

An ordinance precluding alteration 
of a garage in a business zone would 
be unreasonable. 

N.J.—Bronston v. Inhabitants of City 
of Plainfleld, 194 A. 809, 119 N.J. 
Law 139. 

28. Tenn.—Whlte v. Henry, 285 S. 
W.2d 368, 199 Tenn. 219. 

29. N.J.—Roselle v. Wrlght, 117 A. 
2d 661, 37 N.J.Super. 607, afflrmed 
122 A.2d 506, 21 N.J. 400. 

30. IlL—Zweifel Mfg. Corp. v. City 
of Peoria, 144 N.B.2d 693, 11 IlL2d 
489. 

31. DL—Wolford v. City of Chicago, 

138 N.B.2d 602, 9 IlL2d 613—Koos 
V. Saunders, 182 N.E. 415, 349 IlL 
442—^People ^ rei. Deitenbeck v. 
Village of Oak Park, 163 N.E. 446, 
331 111. 406. 

32. Miss.—^Application of Dolat, 76 
N.Y.S.2.d 862, 191 Misc. 73. 
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I 78. -Use of Land Apart from Struc- 

tures 

The validity of zoning regulatione In thelr appllcatlon 
to particular lande where, if valid, they wouid have the 
effeci of preventlng the removal of eome natural product 
from the land muet be determined with respect to thelr 
reasonablenese under the clrcumstances. 

The validity of zoning regulations in their applica- 
tion to particular lands where, if valid, they wouid 
have the effect of preventing the removal of some 
natural product from the land must be determined 
with respect to their reasonableness under the cir- 
cumstances.83 Thus under the circumstances of the 
particular cases, regulations forbidding excavation 
operations have been held reasonable^^ and unrea- 
sonable.*® 

DrUling for oil. The classification of particular 
property as within or without a zone in which drill- 
ing for oil is permitted is not invalid where such 
classification has some reasonable basis,3 6 and the 
fact that operations of an oil company are restricted 
in a zone where other businesses are permitted is 
not in itself a sufficient basis for holding that the 
zoning authorities have acted in an arbitrary or un- 
reasonable manner;^^ ^ut an ordinance prohibiting 
drilling operations within the territorial boundaries 
of a City without reference to the question of 
whether the drilling wouid be injurious or harmful 
is unreasonable and arbitrary.^* 


ZONING §§ 78-79 

§ 79. -Nonconfonning Use 

A provislon exempting nonconforming structures and 
uses existing at the enactment of the zoning ordinance Is 
not unreasonable, but an ordinance which prohibits the 
continuance of existing lawfui businesses within a zoned 
area may be an unreasonable exercise of the police power• 

A provision of a zoning ordinance exempting 
nonconforming structures and uses existing at the 
enactment of the ordinance is not unreasonable, 
and neither is a provision permitting continuance of 
a nonconforming use existing on the effective date 
of the ordinance if a certificate of occupancy is ap- 
plied for within one year after passage of the ordi- 
nance,^® although a permitted continuance of a 
nonconforming use of neighboring property after 
passage of a zoning ordinance has been held to un- 
dermine the restrictions thereof as they apply to the 
immediate locality.^^ 

An ordinance which prohibits the continuance of 
existing lawfui businesses within a zoned area may 
be an unreasonable exercise of the police power, 
and any provision which takes away the right to a 
nonconforming use in an unreasonable manner is 
invalid.^^ An ordinance prohibiting the restoration 
of a commercial building in a residential area after 
the building has been destroyed to more than fifty 
per cent of its value is not an unreasonable exercise 
of the police power.^^ 

The stopping of expansion of a nonconforming 
use is not an arbitrary or unreasonable exercise of 


33. Mass.—Town of Burllngrton v. 
Dunn. 61 N.E.2d 243, 318 Mass. 216, 
168 A.L.R. 1181, certiorari denled 
66 S.Ct. 61, 326 U.S. 739, 90 L.Bd. 
441. 

34. N.J.—^Pred v. Mayor and Council 
of Borough of Old Tappan, 85 A.2d 
317, 17 N.J.Super. 163, afflrmed 92 
A.2d 473, 10 N.J. 615. 

35. Cal.—People v. Hawley, 279 P. 
136, 207 C. 395. 

Oravel pit 

Zoningr ordinance, as applied to 
gravel pit within residence district, 
was held unreasonable. 

U.S.—Village of Terrace Park v. Br- 
rett, C.C.A.Ohio, 12 F.2d 240, cer¬ 
tiorari denied 47 S.Ct 100, 273 U.S. 
710, 71 L.Ed. 862. 

36. U.S.—Marblehead Land Co. v. 
City of Los Angeles, C.C.A.Cal., 47 
P.2d 628, certiorari denied 62 S.Ct. 
18, 284 U.S. 634, 76 L.Ed. 640. 

Adkins V. City of West Prank- 
fort, D.C.I11., 61 F.Supp. 582—K. & 
L. Oil Co. V. Oklahoma City, D.C. 
Okl., 14 F.Supp. 492. 

Cal.—Beverly Oil Co. v. City of Los 
Angeles, 264 P.2d 866, 40 C.2d 562. 


Okl.—Beveridge v. Harper & Turner 

Oil Trust, 35 P.2d 436, 168 Okl. 609. 

Eztanjdon of zone 

City councirs refusal to include in 
extension of oil zone unimproved for- 
ty-acre tract in densely settled and 
highly restricted residential sectlon 
was held not so capricious and un¬ 
reasonable as to amount to arbitrary 
exercise of power so as to entitle 
property owner to injunctlon against 
enforcement of zoning ordinance. 
U.S.—K. & L. Oil Co. V. Oklahoma 

City, D.aOkl., 14 F.Supp. 492. 

rarm tract 

Zoning ordinance prohibiting drill¬ 
ing of Wells on farm tract recently 
acQuired by city within residence dis¬ 
trict was held not unreasonable ex¬ 
ercise of police power on ground 
that City permitted drilling of wells 
in more densely populated district, 
where record disclosed that such dis¬ 
trict was different from residence 
district which was highly developed 
residence section adjoining capitol. 
U.S.—Cromwell-Franklln Oil Co. v. 

Oklahoma City, D.C.Okl., 14 F. 

Supp. 370. 

or. Cal.—^Beverly Oil Co. v. City of 
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Los Angeles, 264 P.2d 865, 40 C.2d 
562. 

38. Cal.—^Monterey Oil Co. v. City 
Court of City of Seal Beach. 
Orange County, 260 P.2d 846, 120 C. 
A.2d 31. 

39. N.C.—Kinney v. Sutton, 63 S.E. 
2d 306, 230 N.C. 404. 

40. N.T.—^Braun v. McGilllan, 40 N. 
Y.S.2d 791, 180 Misc. 711. 

41. Mlch.—^Morris G. Laramle & Son 
V. Gidley, 40 N.W.2d 206, 826 Mich. 
410. 

42. Cal.—^Endara v. City of Culver 
City, 294 P.2d 1003, 140 C.A.2d 33. 

Idaho.—0’Connor v. City of Moscow, 
202 P.2d 401, 69 Idaho 37, 9 A.L.B. 
2d 1031. 

43. 111.—Schneider v. Board of Ap- 
peals of City of Ottawa, 84 N.B.2d 
428. 402 111. 636. 

Village of Skokie v. Almendin- 
ger, 126 N.E.2d 421, 5 lll.App.2d 
622. 

N.T.—Town of Somers v. Camarco, 
127 N.E.2d 327, 308 N.T. 637. 

44. Miss.—Palazzola v. City of Gulf- 
port, 62 So.2d 611, 211 Miss. 737. 
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goverumental power,^5 but an ordinance providing 
for continuance of nonconforming uses has been 
held unreasonable in so far as it prohibits a change 
to a higher grade nonconforming use in the same 
building.**® 

Requiring discontinuance affer specified time. 
The constitutionality of a zoning ordinance which 
requires existing uses to stop after a reasonable time 
depends on its overall reasonableness and on the im- 
portance of the public gain in relation to the private 
loss.'*7 It has been held that a provision requiring 
that businesses in an area zoned exclusively for resi- 
dences be liquidated or discontinued within a speci¬ 
fied time is not unreasonable but an ordinance 
which grants the city council discretion to discon- 
tinue and remove a lawful nonconforming use when 
in the counciPs opinion such nonconforming use has 
been permitted to continue for a reasonable time is 
unreasonable.^^ A zoning resolution providing that 


the use of the land in a residential district must con- 
form to the resolution after discontinuance of a 
nonconforming use for one year is not arbitrary or 
unreasonable.5® 

§ 80. Regulations as to Density of Popula- 
tion 

A regulatlon of the density of populatlon In a given 
area embodying a method which Is not arbitrary or un¬ 
reasonable may be valid. 

A regulation of the density of population in a 
given area embodying a method which is not arbi¬ 
trary or unreasonable may be valid under a statute 
conferring a broad and unrestricted power on a city 
to regulate such density in the reasonable exercise of 
its legislative power.^l A zoning ordinance pro- 
hibiting dwellings accommodating more than four- 
teen families on any acre of land is unreasonable 
if applicable to flats.52 


m. MODinCATION OE AIOSNDMENT; EEPEAL 
A. MODIFICATION OR AMENDMENT 


1. In General 


§ 81. Power to Modify or Amend in General 

As a general rule, zoning regulations are subject to 
amendment or modificatlon so as to meet changed condi- 
tions where Justice requires it. 

As a general rule, subject to the limitations and 
exceptions of the various statutory provisions, as 


discussed infra § 83, zoning ordinances and regula¬ 
tions are subject to change by amendment, modifica- 
tion, rezoning, or reclassification, at the will of the 
county, municipality, or other govemmental entity 
which enacted them,53 so as to meet changed con- 
ditions where justice requires it;54 and reasonable 


45. Md.—Colati v. Jirout, 47 A.2d 
613, 186 Md. 652. 

Enlaigement of bnlldlng 
A zoningr ordinance is not iznrea- 
sonable in that it prohibits the en- 
larging of an existing business build- 
ing in a residence district. 

Wis.—State v. Harper, 196 N.W. 461, 
182 Wis. 148, 83 AL.R. 269. 

46. Mich.—^Palmer v. City of De- 
troit, 11 N.W.2d 199, 306 Mich. 449. 

47. Md.—Grant v. Mayor and City 
Council of Baltimore, 129 A.2d 363, 
212 Md. 301. 

48. Cal.—City of Los Angeles v. 
Gage, 274 P.2d 84, 127 C.A.2d 442. 

BAn,—Spurgeon v. Board of Com*rs 
of Shawnee County, 817 P.2d 798, 
181 Kan. 1008. 

La.—State ex rei. Dezua Realty Co. 
V. McDonald, 121 So. 618, 168 La. 
172, certiorari denied McDonald v. 
State of Louisiana ex rei. Dema 
Realty Co., 50 S.Ct 16, 280 U.S. 566, 
74 L.Ed. 612. 

BlUboards 

Zoning ordinance provision, which 
required that billboards, which were 
nonconforming uses, had to be re- 


moved from residential areas after a 
five-year tolerance perlod was rea¬ 
sonable and constitutional. 

Md.—Grant v. Mayor and City Coun¬ 
cil of Baltimore, 129 A2d 363, 212 
Md. 301. 

Authority not Umited 
Statutes relating to zoning ordi¬ 
nances do not limit authority to or- 
der removal of business establish- 
ments from residential districts or 
require that any time limit be dxed. 
La.—State ex rei. Dema Realty Co. v. 
McDonald, 121 So. 613, 168 La. 172, 
certiorari denied McDonald v. State 
of Louisiana ex rei. Dema Realty 
Co., 60 S.Ct, 16, 280 U.S. 556, 74 L. 
Ed. 612. 

49. Ohio.—City of Akron v, Chap- 
man, 116 N.B.2d 697, 160 Ohio St 
882. 

60. Colo.—^Beszedes v. Board of 
Com'rs of Arapahoe County, 178 
P.2d 950, 116 Colo. 123. 

51. N.J.—Clary v. Borough of Bat- 
ontown, 124 A..2d 64, 41 N.J.Super. 
47. 

N.Y.—City of Albany v. Anthony, 21 
N.T.S.2d 258, 174 Misc. 470, re- 
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versed on other grounds 28 N.T.S. 
2d 963, 262 App.Div. 401. 

52. 111.—^Bjork v. SafCord, 164 N.E. 
699, 833 111. 355, 61 AL.R. 661. 

53. N.T.—Borek v. Golder, 74 N.T.S. 
2d 675, 190 Misc. 366. 

N.C.—^McKinney v. City of High 
Point, 79 S.E.2d 730, 239 N.C. 232. 
Flenazy power 

A municipality*s power to alter its 
zoning ordinance is plenary and In- 
herent in grant to it of legislative 
power to enact ordinance. 

N.Y.—Stillbar Const. Co. v. Town of 
Harrison, 148 N.T.S.2d 804. 

64. U.S.—Wllcox V. City of Pitts- 
burgh, C.C.APa., 121 P.2d 835— 
Geneva Inv. Co. v. City of St. Lou- 
is, C.C.AMo., 87 P.2d 83, certiorari 
denied 57 S.Ct 795, 301 U.S. 692, 
81 L.Bd. 1348. 

Cal.—City of Los Angeles v. Gage, 
274 P.2d 34, 127 C.A.2d 442. 

Coxm.—Winslow v. Zoning Bd. of 
City of Stamford, 122 A.2d 789, 
143 Conn. 381—^Rommell v. Walsh, 
16 A.2d 483, 127 Conn. 272—De Pal¬ 
ma V. Town Plan Commlssion of 
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alterations of zoning regulations may be made in the 
exercise of the police power.55 

Accordingly, the zoning authority, or the govern- 
ing or legislative body of the particular government- 


al entity, notwithstanding it has enacted zoning ordi- 
nances, ordinarily is not precluded from changing 
the regulations in the future where the growth and 
progress of the municipality require it, or where it 
is for the general welfare of the municipality.^® In- 


Greenwich, 193 A. 868, 123 Conn. 
267. 

yia.—Siegel v. Adams, 44 So.2d 427— 
City of Miami v. Rosen, 10 So.2d 
307, 151 Fla. 677. 

Qa.—^Neal v. City of Atlanta, 94 S.B. 
2d 867, 212 Ga. 687—^Birdsey v. 
Wesleyan College, 87 S.£.2d 378, 
211 Ga. 683. 

Idaho.— Corpus Juris Secundum cited 
in Moerder v. City of Moscow, 263 
P.2d 993, 996, 74 Idaho 410. 
lowa.—Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 
202 . 

Ky.—^Polk V. Axton, 208 S.W.2d 497, 
306 Ky. 498. 

La.—Collett v. City of Shreveport, 
App., 168 So. 346, followed in Pat- 
terson v. City of Shreveport, 168 
So. 349. 

Md.—^Ellicott V. Mayor and City 
Council of Baltimore, 23 A.2d 649, 
180 Md. 176—Chayt v. Maryland 
Jockey Club of Baltimore City, 18 
A2d 866, 179 Md. 390. 
liCass.—^Brackett v. Board of Appeal 
of Building Department of City of 
Boston, 39 N.B.2d 956, 311 Mass. 
62. 

Neb.—CJassel Realty Co. v. City of 
Omaha, 14 N.W,2d 600, 144 Neb. 
763. 

N.J.—^Dolan r. DeCapua, 80 A.2d 655, 
13 N.J.Super. 600—Cassinari v. 

Union City, 63 A.2d 891, 1 N.J. 
Super. 219. 

Taylor v. City of Hackensack, 68 
A.2d 788, 137 N.J.Law 139, af- 

flrmed, 62 A.2d 686, 1 N.J. 211— 
Durrwachter v, Mayor & Council of 
Borough of Fair Lawn, 56 A2d 832, 
136 N.J.Law 314. 

N.Y.—Greenberg v. City of New 

Rochelle, 129 N.T.S.2d 691, 206 

Misc. 28, afiOlrmed 134 N.Y.S.2d 593. 
284 App.Div. 891, appeal dismlssed 
124 N.B.2d 716, 308 N.Y. 736— 
Borek v. Golder, 74 N.Y.S.2d 676, 
190 Misc. 366. 

Okl.—Makrauer v. Board of Adjust- 
ment of City of Tulsa, 193 P.2d 

291. 200 Okl. 285. 

Or.—^Page v. City of Portland, 165 P. 
2d 280, 178 Or. 632. 

Pa.—^Holleam v. Silverman, 12 A.2d 

292, 338 Pa. 346. 

Tex.—^Weaver v. BCam, 232 S.W.2d 
704, 149 Tex. 309. 

Wis.—^Eggebeen v. Sonnenburg, 1 N. 
W.2d 84, 239 Wis. 213, 138 AL.R. 
495—Higbee v. Chicago, B. & Q. R. 
Co., 292 N.W. 320, 236 Wis. 91, 128 
A.L.R. 734. 

43 C.J. P 344 note 82. 


Power of council or board to grant 
variances in cases of hardship see 
infra § 278. 

FlexibUity and sfeabUiiy 

(1) Zoning do es not remain static 
and thereby affor d permanent rui es 
and regulations for ali times, but 
must be flexible. 

Md.—Missouri Realty, Inc. v. Ramer, 
140 A.2d 656. 

N.Y.—^Hyde v. Incorporated Village 
of Baxter Bstates, 140 N.Y.S.2d 
890, afflrmed 166 N.Y.S.2d 378, 2 
App.Div.2d 889, aflarmed 146 N.E.2d 
28, 3 N.Y.2d 873, 166 N.Y.S.2d 314. 

(2) Zoning, like all restrictlons and 
reforms in a free government, is a 
matter calling for reasonable sta- 
billty without absolute rigidity and 
is not immutable. 

Ohlo.—^Partaln v. City of Brooklyn, 
Com.Pl., 138 N.B.2d 180, afflrmed 
133 N.B.2d 616, 101 Ohio App. 279. 
Successiva dLanges 

(1) Zoning ordinance changing 
ch^acter of dlstrlct held valid, in 
absence of evidence of iUegality, al- 
though another ordinance was passed 
shortly after flrst ordinance became 
effective changing district back to its 
orlginal character. 

Wash.—State v. Superior Court of 
King County, 284 P. 93, 166 Wash. | 
244. 

(2) Where property was retumed 
to the sone in which it lay when 
purchased after it had been legally 
placed in a zone where less restricted 
uses were permitted, mere fact that, 
before second amendment of zoning 
ordinance, owner had removed some 
shrubbery and cut down a few trees 
and entered into negotiations to lease 
the property was not sufflcient to en- 
tltle owner to continue preparation of 
property for use forbidden by second 
amendment. 

N.H.—Brady v. City of Keene, 4 A.2d 
658, 90 N.H. 99. 

55. U.S.—Ruben v. City of Pitts- 
burgh, D.C.Pa., 142 F.Supp. 787— 
Leighton v. City of Minneapolis, D. 
C.Minn„ 16 F.Supp. 101. 

Ala,—Shell OU Co. v. Bdwards, ,81 
So.2d 535, 263 Ala. 4, certiorari 
denied 76 S.Ct 139, 360 U.S. 886, 
100 L.Ed, 780. 

Conn.—^De Palma v. Town Plan Com- 
mission of Greenwich, 193 A 868, 
123 Conn. 267. 

Qa.—Blrdsey v. Wesleyan College, 87 
S.]^.2d 378, 211 Ga. 683. 

Md.—^Marino v. City of Baltimore, 
137 A2d 198, 216 Md. 206. 

Mo.—Taylor v. Schlemmer, 183 S.W. 
2d 913, 353 Mo. 687. 
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N.Y.—Gedney Bstates v. City of 
White Plains, 99 N.Y.S.2d 111. 

Ohio.—Johnson v. Grifflths, App., 141 
N.B.2d 774, appeal dismissed 131 
N.E.2d 397, 164 Ohio St. 393. 

Pa.—^Kelly v. City of Philadelphia, 

115 A.2d 238, 382 Pa. 459. 

Putney v. Abington Tp., 108 A.2d 

134, 176 Pa.Super. 463. 

56. CaL—Johnston v. City of Clare- 
mont, 323 P.2d 71, 49 C.2d 826. 
Conn.—^Hills v. Zoning Commission 
of Town of Newington, 96 A2d 212, 

139 Conn. 603. 

Idaho.— Corpus Juris Secundum cited 
in Moerder v. City of Moscow, 
263 P.2d 993, 996, 74 Idaho 410. 
m. —^Langguth V. Village of Mount 
Prospect, 124 N.E.2d 879, 5 I11.2d 
49—^Northern Trust Co. v. City of 
Chicago, 123 N.E.2d 330, 4 I11.2d 432 
—^Hannifin Corp. v. City of Berwyn, 

116 N.B.2d 315, 1 I11.2d 28. 
lowa.—^Brackett v. City of Des 

Moines, 67 N.W.2d 642, 246 lowa 
249—^Keller v. City of Council 
Bluffs. 66 N.W.2d 113, 246 lowa 
202 . 

Md.—^Missouri Realty, Inc. v. Ramer, 

140 A2d 666—Offutt v. Board of 
Zoning Appeals of Baltimore Coun¬ 
ty, 106 A2d 219, 204 Md. 651— 
Cassel V. Mayor and City Council 
of Baltimore, 73 A2d 486, 195 
Md. 348. 

N.J.—^Bsso Standard Oil Co. v. Town 
of Westfleld, 110 A2d 148, 33 N.J. 
Super. 324—Springfleld Tp. v. Ben- 
sley, 88 A2d 271, 19 N.J.Super. 
147. 

Sun Oil Co. V. Borough of Brad- 
ley Beach, 55 A.2d 778, 136 N.J. 
Law 307, afflrmed 61 A2d 236, 137 
N.J.Law 658. 

N.Y.—^Lo Cascio v. Kristensen, 113 
N.Y.S.2d 723, 280 App.Div. 836. 

Greenberg v. City of New Ro¬ 
chelle. 129 N.T.S.2d 691, 206 Misc. 
28, afflrmed 134 N.Y.S.2d 593, 284 
App.Div. 891, appeal dismissed 124 
N.E.2d 716, 308 N.Y. 736. 

Okl.—^Keaton v. Oklahoma City, 102 
P.2d 938, 187 Okl. 593, certiorari 
denied 61 S.Ct. 76, 311 U.S. 616, 
85 L.Bd. 891. 

Tex.—^Weaver v. Ham, 232 S.W.2d 
704, 149 Tex. 309. 

City of Lubbock v. Stubbs, Civ. 
App., 278 S.W.2d 619. 

Who may change, modify, or amend 
zoning regulations or rezone or 
reclassify property see infra § 82. 

Amendment in various respeots 

Mayor and council of clty of At¬ 
lanta could amend number of dis- 
tricts zoned, shape, boundary, or 
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deed, the failure or refusal to make sudi a change 
in the regulations may, under certain drcumstances, 
constitute an arbitrary, unreasonable, and capricious 
exercise of power, without reasonable relation to the 
public health, safety, morals, or welfare.57 

A munidpality has the power in the enactment of 
a zoning ordinance to continue the valid limitations 
of a preexisting ordinance.58 

Nature of '^rezoning/* "Rezoning*’ has been de- 
fined or described as contemplating a change in ex- 
isting zoning rules and regulations within a district, 
subdivision, or other comparatively large area in a 
given govemmental unit, which theretofore has 
been uniformly zoned in its entirety.^^ 


§ 82. -Who May Exercise Power 

The authority to change, modify, or amend zoning 
regulations may and shouid be exercised oniy by the body 
on which It has been conferred, generally the leglslative 
or governing body of the municipallty or other govern- 
mental entity. 

The authority to change, modify, or amend zon¬ 
ing regulations, as with respect to the boundaries of 
zoning districts and the regulations to be enforced 
therein, may and shouid be exercised only by the 
body on which it has been conferred;®® and which 
body is so empowered depends on the provisions of 
the governing statute.®^ 

In general, the power to modify or amend a zon¬ 
ing ordinance or regulation rests in the body which 
had the power to adopt it in the first instance,®^ 


area of zoned districts» and regrula- 
tions applicable to any district or 
districts, but they had no power to 
spot zone by ordinance, or to remove 
a small tract for business or com- 
mercial purposes from a district 
zoned for residences. 

Ga.—Orr v. Hapeville Realty Invest- 
ments, 85 S.E.2d 20, 211 Ga. 235. 
Character or use of Oistrlot 
A City is empowered to amend a 
zoningr ordinance when character and 
use of district or surroundlng terri- 
tory have become so changred since 
original ordinance was enacted that 
Public health, morals, safety, and 
welfare would be promoted if changre 
were made in boundaries or in resru> 
lations prescribed for certain dis¬ 
tricts. 

Mass.—^Leahy v. Inspector of Bulld- 
ings of City of New Bedford, 81 
N.R2d 436. 308 Mass. 128. 

Sonlng restrlotloiui made ixiappllcahle 
to muniolpal Btruotnres 
Where board of adjustment re- 
fused to grant clty^s petitlon for 
an ezception to zoning ordinance in 
order to permit erection of city 
dre station in resldential district, 
City commission was authorized to 
amend zoning ordinance to provide 
that ordinance shouid not be ap¬ 
plicable to munlcipal buildlngs and 
structures deemed necessary by 
board of commissloners for safety, 
health, and general welfare of publia 
Tex.—City of McAllen v. Morris, Civ. ] 
App., 217 S.W.2d 875, error refused. 
87. Fla.—City of Miami v. Ross, 76 
So.2d 162. 

Miss.—City of Hhttiesburg v. Pitt- 
man, 102 So.2d 852. 

N. J.—Ooarpns Jtirls Seotmdnm oited ia 
Bsso Standard 011 Co. v. Town of 
Westdeld, 110 A.2d 148, 151, 88 N.J. 
Super. 824. 

Blanchi v. Morey, .11 A.2d 405, 
124 N.J.Iiaw 258. 

<*Ooaflsoatloa” 

When property restricted to a de-« 


flned use by zoning ordinance 
changes its character from natural 
causes to extent that it is no longer 
adaptable to use for which it is 
zoned. It becomes duty of zoning au- 
thorities to relax their restrictione to 
prevent “conflscation” just as much 
as In case where regulation was In- 
valid in first Instance. 

Fla.—^Forde v. City of Miami Beach, 
1 So.2d 642, 146 Fla. 676. 

SB. N.J.—^Berry v. Recorderis Court 
of Town of West Orange, 11 A.2d 
743, 124 N.JXaw 386, afiflrmed Bei> 
ry V. Recorderis Oflice of Town of 
West Orange, 15 A.2d 758, 125 N.J. 
Law 273. 

59. Fla.—Troup v. Bird, 63 So.2d 
717. 

‘Tlezoning” distinguished from “vax- 
lance’* or '^exceptionii see infra 
S 275. 

60. Conn.—State ex rei. Bezzlnl v. 
Hines, 63 A2d 299, 133 Conn. 592. 

Mo.—State ex rei. Town of Olivette 
V. American Tei. & Tei. Co., App., 
280 S,W.2d 134. 

N.T.—-Nappi V. LaGuardia, 55 N.T.S. 
2d 80, 184 Misc. 775, afflrmed 54 
N.T.S.2d 722, 269 App.Div. 693, af¬ 
flrmed 64 N.B.2d 716, 295 N.T. 662. 
Who may exercise zoning power see 
supra $ 9. 

Same offlolals aeting ia. different c»- 
pacities 

County court judges, sitting as 
county board of zoning adjustment, 
were without authority to amend 
coiAity zoning order or any of Its 
regulations then in effect 
Mo.—State ex rei. Barr ▼. Fleming, 
App., 259 S.W.2d 417. 

Self-denylng resolutlon, 

Power of board of estlmate con¬ 
ferred by statute to mahe alteratlons 
in redistricting of city could not be 
impaired by self-denying resolutlon. 
N.T.—^Merrill ReaJty Corporation v. 
Rayon Holding Corporation, 172 N. 
B. 494, 254 N.T. 268. 
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I Town Beleotmen held not author¬ 
ized to make order establishlng 
boundary between local business dis¬ 
trict and general residence district 
different from that established by 
zoning bylaw adopted by town meet- 
Ing. 

Mass.—^Nelson v. Town of Belmont, 
174 N.B. 320, 274 Mass. 35. 

Statement of ohaixman of plannlng 
oommlssioiL with respect to spot zon- 
Ing could not bind city council, which 
was granting authority relatlng to 
rezoning, and could not even bind a 
future plannlng commission. 

Cal.—Safeway Stores v. City Council 
of City of San Mateo, 194 P.2d 720, 
86 CA-2d 277. 

Oonnty commlssioner of roads and 
revenues 

Ga.—^Toomey v. Norwood Realty Co., 
89 S.E.2d 265, 211 Ga. 814. 

61. Conn.—^Mallory v. Town of West 
Hartford, 86 A.2d 668, 138 Conn. 
497. 

62. Cal.—Johnston v. City of Clare- 
mont, 323 P.2d 71, 49 C.2d 826. 

Conn.—0’Connor v. Board of Zoning 
Appeals of Town of Stratford, 98 
A.2d 515, 140 Conn. 65—Stavola v. 
Bulkeley, 56 A.2d 645, 134 Conn. 
186—Greenwich Gas Co. v. Tuthill, 
155 A. 850, 118 Conn. 684. 

Tex.—Weaver v. Hhm, 232 S.W.2d 
704, 149 Tex. 309. 

XmpUed power 

Authority conferred by statute to 
divide municipallty into districts and 
to regrulate buildings and structures 
therein implles power to change dis¬ 
tricts from time to time as same 
becomes necessary. 

N.T.—Greenberg v. City of New Ro- 
chelle, 129 N.T.S.2d 691, 206 Misc. 
28, afflrmed 134 N.T.S.2d 593, 284 
App.Div. 891, appeal dismissed 124 
N.B.2d 716, 308 N.T. 736. 
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which is, generally, the legislative or governing 
body of the municipality or other governmental en- 
tity,®^ and not, except as appears below, the zoning 
board of appeals or board of adjustment or simi- 
lar body,®^ although in some instances such munid- 
pal governing body must first obtain the advice of a 


zoning conunission, as discussed infra § lOS. 

Power in board or commission; limifed power. 
In some localities a zoning board or commission may 
be authorized, within limits, to modify or amend 
zoning regulations,®^ and such a board or commis- 


63. Conn.—Greenwlch Gas Co. v. 

Tuthill, 156 A. 850, 118 Conn. 684. 
Ga.—Johnson v. Evangellcal Church 
of Messiah, 54 S.B.2d 722, 79 Ga. 
App. 671. 

lowa.—^Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 202. 
Md.—Montebello Land Co. v. Frank 
Novak Realty Co., 172 A. 911, 167 
Md. 186. 

N.J.—Taylor v. City of Hackensack, 
68 A.2d 788, 187 N.J.Law 139, 
afflrmed 62 A,2d 686, 1 N.J. 211. 
N.T.—Application of Buckley, 89 N.T. 
S.2d 123, 276 App.Div. 863, reargu- 
ment and appeal denied 91 N.Y.S. 
2d 769, 275 App.Div. 1001, appeal 
dismissed 87 N.B.2d 688, 299 N.T. 
796—^Rohlman v. City of Tonkers, 
88 N.T.S.2d 350, 275 App.Div. 842, 
appeal denied 90 N.Y.S.2d 663, 275 
App.Div. 944—^Homedeld Ass’n of 
Yonkers v. Prank, 76 N.Y.S.2d 384, 
273 App.Div. 788, affirmed 80 N.E. 
2d 664, 298 N.Y. 524—Welch v. 
Niagara Palis, 205 N.Y.S. 464, 210 
App.Div. 170. 

Ohlo.—^W. B. Glbson Co. v. Warren 
Metropolitan Housing Authority, 29 
N.£l.2d 286, 66 Ohlo App. 84. 

Partain v. City of Brooklyn, Com. 
Pl., 138 N.E.2d 180, afflrmed 133 
N.B.2d 616, 101 Ohlo App. 279. 

Okl.—^Makrauer v. Board of Adjust¬ 
ment of City of Tulsa, 193 P.2d 
291, 200 Okl. 286. 

Pa.—^Appeal of Cathollc Cemeteries 
Ass'n of the Diocese of Plttsburgh, 
109 A.2d 537, 379 Pa. 516. 

Barner v. City of Williamsport, 
Com.Pl., 4 Lycomlng 261. 

R.I.—Adams v. Zoning Bd. of Re- 
view of City of Provldence, 136 A. 
2d 357—Lawson v. Zoning Bd. of 
Review of Town of North provl¬ 
dence, 126 A.2d 199—^Bruzzl v. 
Board of Appeals of City of Paw- 
tucket, 122 A.2d 877. 

Tex.—^BCam v. Weaver, Civ.App., 227 
S.W.2d 286, reversed on other 
grounds Weaver v. Ham, 232 S.W. 
2d 704, 149 Tex. 309. 

SnhstaiLtial ohanges 
When substantial changes become 
advlsable after adoptlon of zoning or- 
dinance, they must be made by legis¬ 
lative body of municipality which 
alone can change City maps and allow 
a business center in a residentlal sec- 
tlon. 

N.C.—^Lee v. Boaxd of Adjustment of 
City of Rocky Mount, 37 S.E.2d 128, 
226 N.C. 107, 168 A.L.R. 1. 

C4. Conn.—0*Connor v. Board of 
Zoning Appeals of Town of Strat- 
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ford, 98 A.2d 515, 140 Conn. 65— 
Stavela v. Bulkeley, 56 A.2d 645, 
134 Conn. 186—Greenwlch Gas Co. 
V. Tuthill, 166 A. 860, 118 Conn. 
684. 

Ga.—^Washington Seminary v. Bass, 
16 S.E.2d 565, 192 Ga. 808. 

N.Y.—Chad Homes, Inc. v. Board of 
Appeals of City of Rochester, Mon- 
roe County, 169 N.Y.S.2d 383, 6 
Misc.2d 20—Schroeder v. Kreuter, 
132 N.Y.S.2d 144, 206 Misc. 198, 
afflrmed 135 N.Y.S.2d 637, 284 App. 
Div. 972, afflrmed 127 N.E.2d 846, 
308 N.T. 993 

N.C.—^Application of 0*Neal, 92 S.E. 

2d 189, 243 N.C. 714. 

Pa.—Appeal of Prabotta, 6 Pa.Dist. 
& Co.2d 400. 14 l.aw.L.J. 134. 

Appeal of Spencer, Com.Pl., 7 
Chest.Co. 107. 

Connty rnral zoning oommlsslon 
under statute is a recommending 
body which recommends to board of 
county commissioners pians for 
carrying out by board of county com¬ 
missioners powers, purposes, and 
provlslons as set forth in statute, 
and is not a separate and distinet 
commission with right to rezone par- 
ticular areas as separate transac- 
tions. 

Ohlo.—^B^eutz V. Lauderbaugh, Com. 

PL, 136 N.E.2d 627. 

Board’8 decision nxill and void 
Where board of review had no 
jurisdiction over subject matter of 
petition for creation of new lots by 
subdivision, decision of board pur- 
porting to grant petition was null 
and void. 

R.I.—^Young V. Board of Review of 
City of Newport, 110 A.2d 436, 82 
R.I. 408, 

Power not delegable to boards 

(1) City council had no authority 
to delegate legislative power to 
board of adjustment by enabling 
board to change zoning map of city 
and create business districts beyond 
those designated and established by 
City council. 

Tex.—^Harrington v, Board of Ad¬ 
justment of City of Alamo Heights, 
Bexar County, Civ.App., 124 S.W. 
2d 401, error refused. 

(2) Legislature, in enacting en¬ 
abling act, authorizing a municipal 
council to amend zoning ordinances 
or to make substantial changes in 
lines of established zones, did not In- 
tend to authorize council to dele¬ 
gate to zoning boards of review leg¬ 
islative power conferred on it in such 
act. 


R.I.—^Adams v. Zoning Bd. of Review 
of City of Providence, 136 A.2d 
367. 

Amendineat by gmat of yaziaaoe or 
•zceptioa 

<1) Board of appeals or adjust¬ 
ment may not amend zoning ordi- 
nance under gulse of varlance. 

Fla.—Josephson v. Autrey, 96 So.2d 
784. 

N.Y.—Miller v. Silver, 106 N.T.S.2d 
474, 278 App.Div. 962. 

Pa.—Appeal of Catholic Cemeteries 
Ass’n of the Diocese of Plttsburgh, 
109 A.2d 537, 379 Pa. 516. 

(2) Zoning board of review, in 
granting an exception for construc- 
tlon of apartment houses in a one- 
family zone, improperly sought to ef- 
fect a substantial change in Unes of 
a zone through granting of such ap- 
plication, and in so doing Invaded au¬ 
thority of City council, exceeded its 
authority, and abused its dlscretion. 
R.I.—Adams v. Zoning Bd. of Review 
of City of Providence, 135 A.2d 
367. 

(8) However, actlon of town zoning 
board of review in granting an ex¬ 
ception to permlt construction of a 
combined fimeral horne and dwelling 
in a residentlal dlstrict was not ob- 
jectionable as constituting an amend- 
ment of zoning ordinance. 

R.I.—^Lawson v. Zoning Bd. of Re¬ 
view of Town of North Providence, 
125 A.2d 199. 

(4) Where board of. appeals acted 
under zoning ordinance permittlng it 
to approve extension of a use or 
building Into a more restricted dis- 
trict immediately adjacent thereto 
and granted permission for proposed 
forty by one hundred-foot addition to 
exlsting seventy by one hundred-foot 
braid factory so sltuated that after 
addition one lot and substantial por¬ 
tione of two lots out of four lots 
owned by factory would be unoccu- 
pled, board did not in efCect amend 
zoning ordinance in violation of stat¬ 
ute vesting that authority in City 
council. 

R.I.—^Bruzzi V. Board of Appeals of 
City of Pawtucket, 122 A.2d 877. 

(5) Power to grant variance or ex¬ 
ception generally see infra § 276. 

65. Ga.—^Birdsey v. Wesleyan Col¬ 
lega 87 S.E.2d 378, 211 Ga. 583, 
Mass.—^Brackett v. Board of Appeal 
of Building Department of City of 
Boston, 39 N.R2d 956, 811 Mass. 
62, 

48 C.J. p 863 note 21. 
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sion may be vested with broad discretionary powers 
in this respect®® Where the power to make zoning 
cbanges is vested in a zoning commission exclusive- 
ly, the commission cannot delegate snch power to 
another body,®^ such as a town meeting;®^ and the 
commission cannot provide that no zoning change 
adopted by the commission shall become effective 
until approved by a town meeting.®^ 

Under some statutes a proposed change in zoning 
regulations by the planning commission becomes ef¬ 
fective if not overruled by the cit/s governing 
body;*^® but, if the proposed change is objected to 
by a certain per cent of interested property owners, 
such change does not become effective unless ap¬ 
proved by the city’s governing body by unanimous 
vote.*^! Under such a statute the city^s governing 
body need not act on the proposed change within the 
period during which protests may be filed.'^^ 

§ 83, Statutory Provisions and Limitations 

Authority to modify or amend zoning regulations ex- 


Ists oniy by virtue of constitutfonal or statutory provi¬ 
sions. The action taken must be within the scope of the 
power, If any, so granted, and must conform to the llml- 
tatlons thereon, Includlng limitations on the orlglnal zon¬ 
ing power. 

The authorily to modify or amend zoning ordi- 
nances or regulations exists only by virtue of con- 
stitutional or statutory provisions.*^3 Thus, the ac¬ 
tion taken must be within the scope of the power 
so granted,^^ and a change or amendment which is 
dearly arbitrary and not authorized or contemplat- 
ed by the zoning statute is invalid and of no ef- 
fect.75 

No power to amend or modify. A county, mu- 
nicipality, or other governmental entity cannot 
amend or change its zoning regulations where it 
has been granted only the power to create or estab- 
lish zones, and has not been granted the power, ex- 
pressly or by implication, to supervise or control its 
action, or to amend or modify its zoning ordinanc- 
es.*^® 


Town mestlxi^ 

Sole authority to amend or repeal 
zoninsr reerulations was vested by 
statute in zoningr commission which 
any town was authorized to create, 
and although voters at a town meet- 
ing could repeal vote creatiniT such 
commission and so do away with zon¬ 
ing, they could not repeal or prevent 
enforcement of regulations adopted 
by commission without aboliahing 
commission. 

Conn.—State ex rei. Bezzini v. Hines, 
63 A.2d 299, 133 Conn. 592. 

66. Conn.—^Kutcher v. Town Plan¬ 
ning Commission of Town of Man- 
chester, 88 A.2d 638, 138 Conn. 705. 

Ky.—^Louisville & Jefferson County 
Planning & Zoning Commission v. 
Ogden, 210 S.W.2d 771, 307 Ky. 
362. 

Mo.—State ex rei. Swofford v. Ban- 
dall, App., 236 S.W.2d 354. 

67. Conn.—Olson v. Town of Avon, 
123 A.2d 279, 143 Conn. 448. 

68. Conn.—Olson v. Town of Avon; 
stipra. 

69. JXot simply mannex of exercls- 
ing power 

Zoning enabling statute providing 
that commission should provide for 
manner in which regulations and 
boundaries would be established or 
changed did not validate regulations 
adopted by commission reaulrlng ap- 
proval of town meeting as condition 
precedent to zoning change on any 
theory that such approval merely 
provided for manner in which regu- 
lation should be changed. 

Conn.—Olson v. Town of Avon, su¬ 
pra. 


Z^aok of approval hy town meeting 
Immaterlal 

In view of fact that Avon zoning 
regrulations reguirlng as condition 
precedent to approval of zoning 
change approval of town meeting 
was in contravention of statutes, ac¬ 
tion of a town meeting purporting to 
withhold approval for such change 
was a nullity. 

Conn.—Olson v. Town of Avon, su¬ 
pra. 

76. N.T.—^McCabe v. City of New 
York, 18 N.T.S.2d 676, 267 App.Div. 
1010, appeal denied 14 N.Y.S.2d 
996, 267 App.Div. 1076, reversed on 
other grounds 23 N.E}.2d 629, 281 
N.Y. 349. 

Final determlnatioxL 
Power to determine finally wheth- 
er proposed change of zoning resolu- 
tion shall become effective resides in 
board of estimate, hence any change 
in zoning resolutlon, while it may 
have its Inception in City planning 
commission as an administrative 
agency, is, when finally consummat- 
ed, a legislative functlon performed 
by board. 

N.T.—^Ulmer Park Bealty Co. v. City 
of New York, 45 N.T.S.2d 627, 267 
App.Div. 291, appeal denied 47 N. 
Y.S.2d 816, 267 App.Div. 879. 

71- N.T.—McCabe v. City of New 
York, 28 N.E.2d 629, 281 N.T. 349. 
Number of votes reoiuired in enact- 
ment of amendment or change by 
governing body see infra §§ 113, 
114. 

72. N.T.—^McCabe v. City of New 
York, 23 N.E.2d 529, 281 N.Y. 349. 
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73. Ga-—^Barton v. Hardln, 48 S.E.2d 
882, 204 Ga. 108. 

74. 111.—Trust Co. of Chicago v. 
City of Chicago, 96 N.E.2d 499, 408 
111. 91. 

Ky.—^Hager v. Louisville & Jefferson 
County Planning & Zoning Commis¬ 
sion, 261 S.W.2d 619. 

Mass.—^Leahy v. Inspector of Build- 
ings of City of New Bedford, 31 N. 
E.2d 486, 308 Mass. 128. 

N,J.—Guaclides v. Borough of En- 
glewood Cllffs, 78 A.2d 436, 11 N.J. 
Super. 405. 

Power held not nufettered 
111.—Offner Electronics v. Gerhardt, 
76 N.E.2d 27, 898 111. 266. 

75. 111.—^Kennedy v. City of Evans- 
ton, 181 N.E. 812, 348 111. 426. 

Chio.—Curtiss v. City of Cleveland, 
App., 130 N.B.2d 342—Clifton Hilis 
Bealty Co. v. City of Cincinnati, 21 
N.E.2d 993, 60 Ohlo App. 443. 

Prior ordlnaace stilL in elfeot 
If amendment to City ordinance, 
permitting construction of coli eges 
and libraries only on issuance of spe- 
cial permit after application, notlce, 
and hearing was invalid, ordinance, 
as it existed prior to amendment, 
authorizing construction of libraries, 
colleges, etc., in residentia! areas 
without issuance of any special per¬ 
mit, was stili in effect 
Tex.—^Dunaway v. City of Austin, 
Civ.App., 290 S.W.2d 703. 

76. Ga-—^Barton v. Hardin, 48 S.E. 
2d 882, 204 Ga. 108. 

Xdmlted powers of certain oonntles 
(1) Statutory authority given to a 
particular class of counties may dif¬ 
fer from that granted various other 
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Limitatione on original zoning power. A change 
or amendment must be enacted in conformity to the 
grant of power and the enabling statute to the same 
extent as an original zoning ordinanceJ"^ Thus, 
the rules as to the limitations on the zoning power 
apply to an amendatory ordinance or regulation as 
well as to an original zoning ordinance or regula¬ 
tion and amendments may be enacted to accom- 
plish any of the purposes for which such an ordi¬ 
nance could originally be enacted.*^^ Accordingly, 
the validity of an amendatory zoning ordinance must 
be determined by the same rules and tests as those 
applied in ascertaining the validity of original zon¬ 
ing ordinances.8^ 

Time limitation, While under some statutes the 


authorized body, if the conditions prescribed in the 
statute are met, may rezone an area at any time,*^ 
under other statutes, where the municipality takes 
final action on a proposed regulation, such action, 
as affecting certain property, may not be reviewed 
or changed by the municipality within a specified 
period of time.®^ 

§ 84. Reasonableness and Uniformity 

A zoning regulation or classification may be changed 
or amended oniy when such action is reasonable and uni- 
form; and a modifying regulation may be Invalid where 
it Is arbitrary and unreasonable or discriminatory. 

A zoning regulation or classification may be 
changed or amended when, and only when, such ac¬ 
tion is reasonable.83 Hence, an amendatory regula- 


counties and municipalltles under a 
statute which speciflcally authorizes 
governing body to make changes or 
to amend or modify classiflcatlona. 
Ga.—^Barton v. Hardin, supra. 

(2) An amendment of a statute so 
as to permlt “unzonlng” of a dis- 
trict or zone previously zoned does 
not grant authority to amend a pre- 
vloualy adopted valid zoning ordi¬ 
nance by rezoning an Isolated strip 
80 as to permit it to be used for a 
purpose prohibited by provisions of 
prior general zoning ordinance cov- 
ering area. 

Ga.—Hardin v. Croft, 60 S.B.2d 395, 
207 Ga. 115. 

77. Mass.—^Lamarre v. Commisslon- 
er of Public Works of Fall River, 
87 N.E.2d 211, 324 Mass. 542— 
122 Main St. Corp. v. City of Brock- 
ton, 84 N.E.2d 13, 323 Mass. 646, 8 
A.Ii.R.2d 955. 

N.C.—^Marren v. Gamble, 76 S.E.2d 
880, 237 N.C. 680. 

Pa.—Putney v. Abington Tp., 108 A. 

2d 134, 176 Pa.Super. 463. 

R.I.—R. I. Home Builders v. Budlong 
Rose Co., 74 A.2d 237. 77 R.I. 147. 

Acceptaace of dedlcatlon. 

Where dedication of private way 
and its acceptance by city were for 
public purpose, action of city in ac- 
cepting dedication after suit had been 
brought to enjoin use of private way 
in violation of city zoning ordinances, 
was not arbitrary and capricious, and 
did not constitute an amendment of 
zoning ordinances without notice and 
hearing, in view of discretion vested 
in municipal authorities in such mat- 

Okl.—^Dorris v. Hawk, 292 P.2d 417. 

78. D.C.—^Prentiss v. American Uni- 
versity, 214 F.2d 282, 94 U.S.App. 
D.C. 204, certiorari denied Wrather 
V. American University, 75 S.Ct. 
217, 348 U.S. 898, 99 L.Ed. 705. 

Md.—Scrivner v. Mayor and City 
Council of Baltimore^ 60 A.2d 190, 
191 Md. 165. 


Ohio.—Clifton Hilis Realty Co. v. 
City of Cincinnati. 21 N.B.2d 993, 
60 Ohio App. 443. 

Pa.—Putney v. Abington Tp., 108 A. 

2d 134, 176 Pa.Super. 463. 

Tex.—^Ham v. Weaver. Civ.App., 227 
S.W.2d 286, reversed on other 
grounds Weaver v. H a m , 232 S.W. 
2d 704, 149 Tex. 309. 

79. Mass.—Shannon v. Building In¬ 
spector of Wobum, 105 N.B.2d 192, 
328 Idass. 633. 

At least one purpose 
Amendment to zoning ordinance 
would be valid if serving at least 
one of purposes for which zoning or¬ 
dinances are authorized under stat¬ 
ute. 

Mass.—122 Main St. Corp. v. City of 
Brockton, 84 N.E.2d 18, 323 Mass. 
646, 8 A.L.R.2d 955. 

80. 111.—^Bohan v. Village of River- 
side, 138 N.B.2d 487, 9 I11.2d 561— 
La Salle Nat. Bank of Chicago v. 
City of Chicago, 126 N.B.2d 609, 5 
I11.2d 344—Trust Co. of Chicago 
V. City of Chicago, 96 N.B.2d 499, 
408 111. 91. 

liand not in snbstantlal nse 

An otherwlse valid amendatory 
zoning ordinance, reclassifylng uses 
to which land may be put is, as to 
vacant land, and land not thereto put 
to a substantial permitted use, sub- 
ject only to same tests of constltu- 
tionality as an original comprehen¬ 
sive zoning ordinance. 

Ohio.—Curtiss v. City of Cleveland, 
144 N.B.2d 177, 166 Ohio St. 509. 
FartioTiIar provisions or a men d m ent 
held not invalid 

(1) Fact that village zoning ordi¬ 
nance amendments providing for gar- 
den apartment zones called for sepa¬ 
rate leglslatlve authorizatlon for each 
project presented no pbstacle or 
drawback to validity of ordinance; 
nor did fact that village zoning ordi¬ 
nance required that applicant own 
plot of at least ten sLcres render 
eutfl Yoid, and choice of ten 
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acres as minimum plot was well 
within range of unassailable legisla- 
tive judgment. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 802 N.T. 115. 
(2) Amended zoning ordinance of 
village placing entire villcLge in a 
single resldence dlstrict and eliminat- 
ing business section entirely was not 
unconstitutional on ground that it 
had no logical connection with health, 
morals, safety, or welfare of village, 
or on grround that it was not adopted 
pursuant to any comprehensive plan 
or program. 

N.T.—^Nehrbas v. Incorporated Vil¬ 
lage of Lloyd Harbor, 147 N.T.S.2d 
738, modifled on other grounds 152 
N.T.S.2d 28, 1 A.D.2d 1034, afflrmed 
140 N.E.2d 241, 2 N.T.2d 190, 159 
N.T.S.2d 146. 

81. Ga.—Johnson v. Evangelical Du- 
theran Church of Messiah, 54 S.E. 
2d 722, 79 Ga.App. 671. 

82. La.—^De Latour v. Morrlson, 34 
So.2d 783, 213 La. 292. 

Md,—^Tyrle v. Baltimore County, 137 
A.2d 156, 215 Md. 135. 

Statute applioable to oommission, not 
to City oounotl 

Comprehensive zoning ordinance 
provision, that no application for 
change of zoning could be resubmit- 
ted within twelve months from date 
of action by commissioner or council, 
whichever was later, unless commis- 
sion found that substantial change 
had occurred, was for guidance of 
City plan commission and did not ap¬ 
ply to action of city council in pass- 
ing amendatory ordinance rezoning 
certain property within twelve 
months after passage of comprehen¬ 
sive ordinance. 

Tex.—^McNutt Oil & Reflning Co. v. 
Brooks, CivJlpp., 244 S.W.2d 872. 

83. Conn.—Winslow v. Zoning Bd. 
of City of Stamford, 122 A.2d 789, 
143 Conn. 381. 

Md.—^Missouri Realty, Inc. v. Ramer, 
140 A.2d 655. 
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tdon may be invalid where it is arbitrary and tinrea- 
sonable and an amendment of zoning regulations 
unreasqnably changing the classification of property 
in a district is unconstitutional as a violation of due 
process of law.^® 

Uniformiiy, The action taken as to changing 
zoning regulations or rezoning or redassifying 
property must be uniform and not discriminatory as 
among property owners,^® and a modifying regula- 
tion may be invalid where it effects a special privi- 


lege or benefit.8'^ 

§ 85. Public Interest 

A zoning regulatlon or classification may be cbanged 
oniy when such action Is In the publlc interest, in that it 
has a reasonabie reiation to the heaith, safety, weifare, 
or prosperity of the community. 

A zoning regulation or classification may be 
changed or amended when, and only when, such ac¬ 
tion is in the public interest,88 in that it has a rea- 


Masa.—Caires v. Bulldin^ Com*r of 
Hlngham, 83 N.B.2d 650, 328 Mass. 
589 . 

K.H.—^Brady v. City of Keene, 4 
A.2d 668, 90 N.H. 99. 

N.J.—Sun Oll Co. V. Borough of Brad- 
ley Beach, 66 A.2d 778, 186 N.J. 
Law 307, afflrmed 61 A.2d 236, 137 
KJ.Law 658. 

Pa.—^Jarrett v. Horsham Tp. Bd. of 
Adjustment, Com.PL, 73 Montg.Co. 
264. 

84. Conn.—^Mills v. Town Plan and 
Zoning Commlssion of Town of 
WIndsor, 140 A.2d 871, 146 Conn. 
237. 

m.—^La Salle Nat. Bank of Chlcago v. 
City of Chicago, 126 N.E.2d 609, 5 
I11.2d 344—Kennedy v. aty of 
Evanston, 181 N.EL 812, 348 111. 426. 
N, J.—^Phillips V. Townshlp Council of 
Teaneck Tp.. 198 A, 868, 120 N.J, 
Law 45, afllrmed 6 A.2d 698, 122 
N.J.Law 486. 

N.T—Lengel v. Pinde, 128 N.T.S.2d 
490. 

Pa.—^Lower Merion Tp. v. Frankel, 
Com.Pl., 64 Montg.Co. 14, afflnned 
57 A.2d 900, 158 Pa. 430. 

A oliaaBLge In zoaing boundaries or 
olasslfloatlons may be invalid where 
unreasonable or discriminatory. 

N.T.—^Arveme Bay Const, Co. v. 
Thatcher, 16 N.E.2d 687, 278 N.T. 
222, 117 A.L..R. 1110. 

Preacott v. Pierce, 223 N.T.S, 609, 
130 Misc. 63. 

Pa.—De Blaslls v. Bartell, 18 A.2d 
478, 143 PaSuper. 485. 

Bffeot of deolBioxi 

A decislon holding Invalid an at- 
tempt to modify amended zoning or- 
dlnance does not do disruptive vio- 
lenoe to established doctrine that 
City council cannot blnd its succes¬ 
sore in office in leglslative matters, 
where ground of invalidity was that 
amended ordlnance was arbitrary and 
unreasonable. 

Ohio.—Clifton Hilis Realty Co. v. 
City of Cincinnati, 21 N.B.2d 993, 60 
Ohio App. 443. 

85. Conn.—Gionfrlddo v. Town of 
WIndsor, 81 A.2d 266, 187 Conn. 
701. 

D.C.—American XJniversity v. Pren- 
tiss, D.C., 113 F.Supp. 389, affirmed 
214 F.2d 282, 94 U.S.App.D.C. 204, 
certiorari denied Wrather v. Amer¬ 


ican Unlversity. 75 S.Ct 217. 348 

U. S. 898, 99 L..Ed. 705. 

111.—Phipps V. City of Chicago, 171 
N.E. 289, 339 111. 316. 

N.J.—^Tara Bngineering Corp. v. City 
of Newark, 40 A.2d 669, 182 N.J. 
Law 370. 

N.T.—^Arveme Bay Const. Co. v. 
Thatcher, 16 N.B.2d 587, 278 N.T. 
222 . 

Vernon Park Realty, Inc., v. City 
of Mount Vernon, 126 N.T.S.2d 112, 
282 App.Div. 890, appeal denied 126 
N.T.S.2d 200, 282 App.Div. 968. ap¬ 
peal denied 117 N.B.2d 919, 306 
N.T. 746, affirmed 121 N.B.2d 517, 
307 N.T. 498. 

Freeman v. City of Tonkers, 129 
N.T.S.2d 703. 206 Misc. 947. 

Ohio.—Curtlss V. City of Cleveland, 
App., 130 N.B.2d 342, reversed on 
other grounds 144 N.E.2d 177, 166 
Ohio St. 609—Clifton Hilis Realty 
Co. V. City of Cincinnati, 21 N.B.2d 
993, 60 Ohio App. 448. 

88 . Md.—^Zang & Sons, Bullders, Inc. 

V. Taylor, 102 A.2d 723, 203 Md. 
628. 

N.J.—^Kozesnik v. Montgomery Tp., 
131 A.2d 1, 24 N.J. 154. 

Baris Lumber Co. v. Town of 
Secaucus in Hudson County, 90 
A.2d 130, 20 N.J.Super. 686. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.R2d 731. 302 N.T. 115. 

Callanan Road Imp. Co. v. Town 
of Newburgh, 167 N.T.S.2d 780, 6 
Misc.2d 1071. 

Lengel v, Pimie, 128 N.T.S.2d 
490. 

Beolasslfloatloii not disoximioa- 
tory 

(1) Where property sltuated across 
a Street from that of plaintlffs was 
a vacant triangle of some two and 
one-half acres bounded by busy 
streeta on which a residential devel- 
opment could not logically be ex- 
pected and it appeared that location 
and characteristies of two and one- 
half-acre segment were such that its 
reclassidcatlon from residential to 
commerclal would expose nelghbor- 
ing residential areas to a minimum 
of commercial encroachment, and 
where plaintiffs’ property was not 
simllarly sltuated, differentlatlon by 
Zoning Commlssion of District of Co- 
lumbia in refusing to change clas- | 
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siacatlon of plalntilTs property from 
residential to commercial was not 
discriminatory so as to render com¬ 
missiones action arbitrary per sa 
D.C.—^Lewis v. District of Columbia, 
190 P.2d 26, 89 U.S.App.D.C. 72. 

(2) Where amendatory zoning ordi- 
nance applied to all land in area of 
which owneres premises were only a 
part and classification suited area, 
owner could not clalm ordlnance In¬ 
valid as special legislatlon dlrected 
at partlcular property. 

Pa.—Shender v. Zoning Bd. of Ad- 
justment, 181 A.2d 90, 388 Pa. 266. 

Violatioii of dne prooess olanse 
If intent and eftect of legislatlon 
are arbitrarlly to discriminate, rather 
than to promote general welfare, act 
Is an arbitrary and improper exercise 
of legrlslative power and offends due 
process clause. 

N.T.—^Freeman v. City of Tonkers, 
129 N.T.S.2d 703, 205 Misc. 947. 

87. Ky.—^Mathis v. Hannan, 306 S.W. 
2d 278. 

N.H.—Bdgewood Civic Club v. Blais- 
dell, 61 A.2d 517, 96 N.H. 244. 
Bestxlotion of coxupetltlon 
Zoning ordlnance, which results in 
restrlction of competition, is not un- 
lawful because of such resuit, but 
purpose of zoning is not to limit or 
restrict competition, and it would 
be unlawful for council to zone or re- 
zone or to refuse to zone or rezone 
for such purposa 

Pa.—Appeal of Lieb, 116 A.2d 860, 
179 Pa.Super. 318. 

88 ; Conn.—Suffield Heights Corp. v. 
Town Plannlng Commlssion of 
Town of Manchester, 133 A.2d 612, 
144 Conn. 426—^Bartram v. Zoning 
Commlssion of City of Bridgeport, 
68 A.2d 308, 136 Conn. 89. 

Ga.—^Toomey v. Norwood Realty Co., 
89 S.B.2d 266, 211 Ga. 814. 

IU.—^People ex rei. Joseph Lumber 
Co. V. City of Chicago, 83 N.B.2d 
692, 402 111. 321—Offner Electronics 
V. Gerhardt. 76 N.B.2d 27, 398 111. 
265—^Phipps V. City of Chicago, 171 
N.E. 289, 339 111. 316. 

Mass.—^Leahy v. Inspector of Build- 
ings of City of New Bedford, 31 N. 
E.2d 436, 308 Mass. 128. 

N.H.—^Bdgewood Civic Club v. Blais- 
dell, 61 A.2d 617, 96 N.H. 244— 
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sonable relation to the Health, safety, welfare, or 
prosperity of the community.s® Hence, an amenda- 
tory regulation may be invalid where it bears no sub- 
stantial relation to public Health, safety, morals, or 
general welfare.^® . 

Test of validity, The test of the validity of a 
rezoning ordinance is whether the rezoning is for 
the general health, safety, and welfare, or whether 
by such rezoning the body taking such action is 
guilty of an unreasonable, arbitrary, or capricious 
exercise of legislative power.®i 

Relative gain and hardship. If the gain to the 
public from a rezoning of realty is small, and the 
hardship to the owner is great, no valid reason ex- 


ZONING §§ 85-86 

ists for the exercise of the police power.*2 
§ 86. Nece^sity of Changed Conditions 

Subject to some exceptlons, changes or amendments 
in zoning regulatlons should be made oniy when changed 
conditions clearly require them, uniess the origfnai zoning 
Is Invalid, or was erroneous, unwlse, or unjust. 

Subject to some exceptions, it is a general rule 
that amendments or other changes in zoning regu- 
lations or classifications should be made with cau- 
tion, and only when changed conditions clearly re¬ 
quire a modification of the regulations,®® although 
a change or amendment may be proper, even though 
there has been no change in conditions, where the 


Scott V. Davis, 45 A.2d 654. 94 KH. 
36. 

N.J.—Greenway Homes v. Borough 
of River Edge, 60 A.2d 811, 137 N. 
jr.Law 453. 

N.Y.—Greenberg v. City of New Ro- 
chelle, 129 N.Y.S.2d 691, 206 Misc. 
28, affirmed 134 N.Y.S.2d 593, 284 
App.Div. 891, appeal dismissed 124 
N.B.2d 716, 308 N.Y. 736—Pres- 
cott V. Pierce, 223 N.Y.S. 609, 130 
Misc. 63. 

Ohio.—Curtiss v. City of Cleveland, 
App., 130 N.E.2d 342—State ex rei. 
Castle National v. Village of Wick- 
liflle, App., 80 N.B.2d 200, appeal 
dismissed 74 N.E3.2d 270, 148 Ohio 
St. 410. 

Pa.—^Toland v. Newtown Tp., Quar. 
Sess., 35 DeLCo. 21. 

Tex.—Clesi v. Northwest Ballas Imp. 
Ass*n, Civ.App., 263 S.W.2d 820, 
error refused no reversible error— 
Ham V. Weaver, CivA.pp,, 227 S.W. 
2 d 286, reversed on other grounds 
Weaver v. Ham, 232 S.W.2d 704, 149 
Tex. 309. 

89. Conn.—Winslow v. Zoning Bd. 
of City of Stamford, 122 A.2d 789, 
148 Conn. 381. 

90. B.C.—^Prentiss v. American Unl- 
verslty, 214 P.2d 282. 94 U.SA.pp. 
B.C. 204, certiorari denied Wrather 
V. American University, 76 S.Ct. 
217, 348 U.S. 898, 99 L.Ed. 705. 

111.—^La Salle Nat Bank of Chicago 
V. City of Chicago, 126 N.B.2d 609, 
5 I11.2d 844—Chicago Title & Tmst 
Co. V. Village of Pranklln Park, 122 
N,E.2d 804, 4 I11.2d 304—Zilien v. 
City of Chicago, 114 N.B.2d 717, 
416 111. 488—^Trust Co. of Chicago 
V. City of Chicago, 96 N.E.2d 499, 
408 111. 91—Metropolitan Life Ins. 
Co. V. City of Chicago, 84 N.B.2d 
825, 402 111. 681. 

Mo.—State ex rei. Cooper t. Cowan, 
App., 307 S.W.2d 676. 

8 L Ohio.—^Pearce v. City of Youngs- 
town, 136 N.E.2d 480, 100 Ohio App. 
22 . 

92. m.— ^Langguth v. Village of 
Mount Prospect, 124 N.E.2d 879, 5 


IlL2d 49—Northern Trust Co. v. 
City of Chicago, 123 N.B.2d 330, 4 
IlL2d 432. 

83. Conn.—Be Mars v. Zoning Com- 
mission of Town of Bolton, 116 A. 
2d 653, 142 Conn. 680. 

Fla.—^Hartnett v. Austin, 93 So.2d 

86 . 

Md.—^Missouri Realty, Inc. v. Ramer, 
140 A.2d 666—^Nelson v. County 
Councll for Montgomery County, 
136 A.2d 378, 214 Md. 687—Board 
of County Com*rs of Talbot Coun¬ 
ty V. Troxell, 132 A.2d 846, 214 Md. 
135—State Roads Commission v. 
Warriner, 128 A.2d 248, 211 Md. 
480—^Bckes v. Board of Zoning Ap- 
peals of Baltimore County, 121 A. 
2d 249, 209 Md. 432—^Kroen v. 
Board of Zoning Appeals of Balti¬ 
more County, 121 A.2d 181, 209 Md. 
420—Serio v. Mayor and City Coun- 
cil of Baltimore, 119 A.2d 387, 208 
Md. 545—^Temmink v. Board of 
Zoning Appeals of Baltimore Coun¬ 
ty, 109 A.2d 86, 206 Md. 489—Of- 
futt V. Board of Zoning Appeals 
of Baltimore County, 105 A.2d 219, 
204 Md. 661—^American Oil Co. v. 
Mlller, 102 A.2d 727, 204 Md. 32— 
Wakefleld v. Kraft, 96 A.2d 27, 202 
Md. 136—Kracke v. Weinberg, 79 
A.2d 887, 197 Md. 889. 

N.Y.—^Hyde v. Incorporated Village of 
Baxter Estates, 140 N.Y.S.2d 890, 
affirmed 156 N.Y.S.2d 878, 2 App. 
Biv.2d 889, affirmed 145 N.E.2d 28, 
8 N.Y.2d 873, 166 N.Y.S.2d 314. 

Or.—^Page v. City of Portland, 166 
P,2d 280, 178 Or. 632. 

Beasonable belief In necessity of 
change 

Belief on part of voters that 
change in zoning bylaw was neces- 
sary in order to permit location of 
hay and grain business and lumber 
yard in what had theretofore been a 
railroad yard located in residential 
district was not unreasonable, 

Mass.—Caires v. Building Com’r of 
Hingham, 83 N.E.2d 550, 323 Mass. 
589. 


Change held Ixnproper 

(1) Where property, originally 
zoned ‘‘Agricultural,'' was rezoned 
''Cottage Residentia!’* on application 
of owner, rezoning of such property, 
six months later, on owner’s applica- 
tion, to ‘Heavy Commercial,*’ was 
improper, and null and void, in ab- 
sence of any evidence of change in 
character of neighborhood after first 
rezoning to “Cottage Residentia!,” or 
evidence of error in such first re¬ 
zoning. 

Md.—Zang & Sons, Builders, Inc. v. 

Taylor, 102 A.2d 723, 203 Md. 628. 

(2) Where a City made investiga- 
tions, held public hearings, and then 
adopted a comprehensive zoning or¬ 
dinance for future development of 
City and since that time conditions 
had not changed, except that clty 
continued to grow and develop in 
keeping with plan, in absence of any 
evidence that public would benefit 
from any change in zoning ordinance, 
action of city commission in amend- 
ing zoning ordinance so as to permit 
defendant to put up a tourist camp 
in area, which was previously zoned 
only for family resldence, was in¬ 
valid. 

Tex.—Bavis v. Nolte, Civ.App., 231 

S.W.2d 471, error refused no re¬ 
versible error. 

&efasal of change heUL proper 

(1) In general. 

Ala.—^Marshall v. City of Mobile, 85 

So.2d 568, 250 Ala. 646. 

(2) Where light manufacturing 
was carried on by property owners in 
vlolation of zoning regulatione, some 
activitles havlng been commenced 
under war time emergency varlances 
and others having been started in 
expectatlon that attempts to have 
area rezoned would be successful, 
zoning authorltles could properly re¬ 
fuse to rezone area to permit light 
manufacturing notwithstanding claim 
that area was presently predominant- 
ly light industrial in nature. 
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original zoning is invalid,®^ or it appears that the 
original zoning was erroneous, unwise, or unjust.^® 

On the other hand, it has been held in some in- 
stances that it is not necessary or controlling that 
there shall have been a substantia! change in the 
locus to support a change in its zoning classifica- 
tion,9® since the municipality may provide for what 
the future welfare of the city may reasonably be 
thought to require.®*^ 

Authorize changes ''from time io time/* Under a 
statute goveming zoning in certain cities and 
authorizing amendments or changes “from time to 
time” to correct or adjust improper classifications, 
changes or amendments may be made even though 
there has been no change of conditions in the area 
since the adoption of the original ordinance.^^ 

§ 87. Master or Comprehensive Plan 

A zoning ordinance ia amendabie even thougti it con- 


atitutea a master or comprehenarva pfanj but the change 
shouid conform to, or bear some reasonable reiation to, 
the basic zoning acheme. 

While a zoning regulation or classification may 
be changed when, and only when, such action is 
in furtherance of the design of the zoning statute,9» 
a zoning ordinance is mutable or amendabie even 
though it constitutes a master or comprehensive 
plan,i when the public good demands such change,« 
as where events prove that the plan does not fully 
or correctly meet or anticipate the needs of the total 
community;3 and if the ordinance, as thus amend- 
ed, reveals a comprehensive plan, it is of no mo- 
ment that the new plan so revealed differs from the 
original one.^ 

On the other hand, under some charter or statu- 
tory provisions, a zoning change or amendment may 
not permit a use in any area which is contrary to 
the general land use established for such area by 
the master plan.5 Moreover, under statutes so pro- 


Cal.—^Lockard v. City of Loa Angreles, 
202 P.2d 38, 33 C.2d 463, 7 A.Li.H.2d 
990, certiorari denied 69 S.Ct. 1616, 
337 U.S. 939, 93 L.Bd. 1744. 

04. Ozigiiial zoning not legaUy ef- 
feofeed 

An attack agratast a county zoning 
regulation on ground that certain 
area classided as “agricultural" was 
reclassifled as ‘Vesldentlal’* with no 
supporting change In circumstance 
or conditi on, would not be sustained 
where original zoning of tract as 
“agricultura!’* was not legally ef- 
fected. 

Tenn,—^Davidson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327. 

95. Conn.—Winslow v. Zoning Bd. of 
City of Stamford, 122 A.2d 789, 
143 Conn. 381. 

Md.—^Nelson v. County Council for 
Montgomery County, 136 A.2d 373, 
214 Md. 687—^Board of County 
Com’rs of Talbot County v. Troxell, 
132 A.2d 846, 214 Md, 136—State 
Roads Commission v. Warriner, 128 
A.2d 248, 211 Md. 480—^Eckes v. 
Board of Zoning Appeals of Balti- 
more County, 121 A.2d 249, 209 
Md. 432—^BZroen v. Board of Zoning 
Appeals of Baltimore County, 121 
A,2d 181, 209 Md. 420—Serio v. 
Mayor and City Council of Balti- 
xnore, 119 A,2d 387, 208 Md. 545— 
Temmink v. Board of Zoning Ap¬ 
peals of Baltimore County, 109 A.2d 
86 , 205 Md. 489—OfCutt v. Board of 
Zoning Appeals of Baltimore Coun¬ 
ty, 106 A.2d 219, 204 Md. 651— 
American Oil Co. v. Miller, 102 A.2d 
727, 204 Md. 32—Wakefleld v. Kraft, 
96 A.2d 27, 202 Md. 136—^Kracke 
V. Weinberg, 79 A.2d 387, 197 Md. 
339. 

N.T.—^Hyde v. Incorporated Village 
of Baxter Bstates, 140 N.Y.S.2d 890, 


afflrmed 156 N.Y.S.2d 378, 2 A.I>.2d 
889, afflrmed 146 N.B.2d 28, 3 N.Y. 
2d 873, 166 N.Y.S.2d 314. 

Pa.—Jarrett v. Horsham Tp. Bd. of 
Adjustment, Com.Pl., 73 Montg.Co. 
264. 

96. Conn,—^Winslow v. Zoning Bd. of 
City of Stamford, 122 A.2d 789, 143 
Conn. 381. 

Mass.—Cohen v. City of Lynn, 132 
N.E.2d 664, 333 Mass. 699—^Ray- 
mond V. Commissioner of Public 
Works of Liowell, 131 N.E.2d 189, 
333 Mass. 410—^Lamarre v. Com¬ 
missioner of Public Works of Fall 
River, 87 N.E.2d 211, 324 Mass. 642. 

97. Mass.—^Lamarre v. Ccanmisslon- 
er of Public Works of Fall River, 
supra. 

96. Ky,—^Mathls v. Hannan, 306 S.W. 
2d 278—Shemwell v. Speck, 266 S. 
W.2d 468. 

99. Conn.—Winslow v. Zoning Bd. 
of City of Stamford, 122 A.2d 789, 
143 Conn. 381. 

N.J.—Guaclides v. Borough of Engle- 
wood Cllffs, 78 A.2d 435, 11 N.J. 
Super. 405. 

Taylor v. City of Hackensack, 68 
A.2d 788, 137 N.J.Law 139, afflrmed, 
62 A.2d 686, 1 N.J. 211. 

1 . N.J.—^Fanale v. Borough of Has- 
brouck Helghts, 139 A.2d 749, 26 
N.J. 320—Kozesnik v. Montgomery 
Tp., 131 A.2d 1, 24 N.J. 164. 

Tex.—^Bllss V. City of Fort Worth, 
Civ.App., 288 S.W.2d 668, error re- 
fused no reversible error. 

Change in use 

City may amend its comprehensive 

zoning plan by changing an area in 

plan from one use to another. 

Ala.—Shell Oil Co. v. Edwards, 81 
So.2d 535, 263 Ala. 4. certiorari de- 
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nied 76 S.Ct 139, 350 U.S. 886, 100 
L.Bd. 780. 

2 . Tex.—^Bliss v. City of Fort 
Worth, CivJlpp., 288 S.W.2d 658, 
error refused no reversible error. 

Well-balanced oonmmnity 
Municipality may change its zon¬ 
ing ordinance in pursuit of a well- 
balanced community. 

N.J.—^Fanale v. Borough of Has- 
brouck Helghts, 139 A.2d 749, 26 
N.J. 320. 

3 . N.J.—Fanale v. Borough of Has- 
brouck Helghts, supra—^Kozesnik v. 
Montgomery Tp., 131 A.2d 1, 24 
N.J. 164. 

Beoency of ooxnprdxensive zoning 
The 1951 general re-enactment of 
munlcipal comprehensive zoning ordi¬ 
nance classifying property as resi- 
dential dld not foreclose owners from 
relying on vast change of conditions 
since 1941 when property was flrst 
zoned residential from assertlng in 
1952 their right to shift of restrlc- 
tions away from residential. 

Tex.—Clesl V. Northwest Dallas Imp. 
Ass’n, Civ.App., 263 S.W.2d 820, 
error refused no reversible error. 

4. Ala.—^Kozesnik v. Montgomery 
Tp., 131 A.2d 1, 24 N.J. 154. 

5. Conn.—^Miller v. Town Planning 
Commission of Town of Man- 
chester, 113 A.2d 604, 142 Conn. 
265. 

Sale of lignor 

Amendment of zoning regulations, 
by recital that limitation on new use 
of premises for sale of liquor after 
specified date shouid not apply to a 
restaurant which was in existence 
in a general commercial zone before 
such date, did not violate charter 
prohibltion of amendment permitting 
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viding, the power to amend a zoning ordinance must 
be exercised in accordance with a comprehensive 
zoning plan;® and, in accordance with the rules 
goveming zoning regulations generally, discussed 
supra § 30, reclassifications or zoning changes rep- 
resenting a departure from a comprehensive zoning 
plan should not be made on a piece-meal basis, but 
as the resuit of a general survey.^ 

Since the amendment to a comprehensive zoning 
ordinance or plan itself becomes part of the exist- 
ing comprehensive ordinance or plan,8 it is not 
necessary that the amendment itself should be com¬ 
prehensive in its nature nor is a rezoning invalid 
merely because such action was taken before the 
adoption of a full, complete, and comprehensive 
zoning plan.^® Ali that is required to comply with 
a requirement of the enabling statute that zoning 
regulations be enacted in accordance with a com¬ 
prehensive plan is that a change of classification 
bear some reasonable relation to the zoning scheme 
adopted in the basic ordinance 

A statute providing for the change of the master 
plan of zoning within a territory does not author- 
ize, under the guise of an amendment, the transfer 
to the municipality of rights ir «nvate property.^^ 

Absence of plan. The mere fact that a town does 
not have a town plan does not prevent the making of 
a change in zoning regulations or boundaries.i8 


§ 88. Contracts for Amendments; Condi- 
tions 

In general a inuniclpalfty does not have authorlty to 
enter into a contract with a property owner for the re- 
classiflcation or rezoning of property or the enactment 
of amendments to the zoning iaw. 

A municipality does not have authority to enter 
into a contract with a property owner for the re- 
classification or rezoning of property or the enact¬ 
ment of amendments to the zoning law,^^ such a 
contract being in contravention of public policy in- 
corporated in the constitutional and statutory provi- 
sions relating to zoning and such an agreement 
is ultra vires, illegal, and voidA® Similarly, a mu¬ 
nicipality does not have authority to enter into a 
private contract with a property owner for the 
amendment of a zoning ordinance subject to vari- 
ous covenants and restrictions in a collateral deed 
or agreement to be executed between the city and 
the property owner.i*^ 

Grant of change on condiiions or agreements. 
While it has been held that the granting of a zon¬ 
ing change on conditions or agreements, or subject 
to the recording of restrictive covenants, is an un- 
authorized exercise of the police power delegated 
to the municipality,!® it has also been held that a 
rezoning amendment may be passed subject to the 


a use contrary to that established by 
master plan. 

Conn.—'Winslow v. Zoninsr Bd. of City 
of Stamford, 122 A.2d 789, 143 
Conn. 381. 

6. Tex.—City of Waxahachie v. 
Watkins, CivJ^^pp., 265 S.W.2d 843, 
reversed on other grounds 275 S.W. 
2d 477, 154 Tex. 206. 

▲ddltloiial eaoroaohment 

Refusal by municipal governing 
body to permit stili another en- 
croachment to do vlolence to an 
existinsr zoningr ordinance is not ar- 
bitrary where it is grounded in a de- 
termination to adhere to and to fur- 
ther an approved and adopted zoning 
program essential to larger plan for 
physica! development of municipality 
and reasonably adapted to promote 
pubUc health, safety, morals, and 
general welfare of city. 

N. J.—Birkfield Realty Co. v. Board of 
Com*rs of City of Orange, 79 A.2d 
826, 12 N.J.Super. 192. 

7 . Md,—^Board of County Com'rs of 
Talbot County v. Troxell, 132 A.2d 
845, 214 Md. 135. 

Befosal of reolassifloatloiL pendlng 
complete study 

County board of supervisors did 
not, as a matter of law, act arbi- 
trarUy in refusing to reclassify tract 


at present time as heavy industrial, 
partlcularly where board was ap- 
I>arently endeavoring, in good faith, 
to hold Question of reclassification in 
abeyance pending resuit of complete 
study of situation in entire county, 
and alXorded landowner opportunity 
again to present a petition for re- 
classiflcation. 

Cal.—Sladovich v. Fresno County, 
App., 322 P.2d 565. 

8. Ala.—Phillips v. City of Home- 
wood, 60 So.2d 267, 265 Ala. 180. 

9. Ala.—Phillips v. City of Home- 
wood, supra. 

Conn.—Suffleld Heights Corp. v. 
Town Planning Commlssion of 
Town of Manchester, 133 A.2d 612, 
144 Conn. 426, 

Del,—Boozer v. Johnson, 98 A.2d 76, 
33 Del.Ch. 664. 

la Ga.—^Blrdsey v. Wesleyan Col- 
lege, 87 S.R2d 378, 211 Ga. 588. 

11. Pa.—Putney v. Ablngton Tp., 108 
A.2d 134, 176 Pa.Super. 463. 

Oacden. apartment» 

Village zoning ordinance amend¬ 
ments providing for establishment of 
garden apartment zones, when 
viewed in light of area involved and 
present and reasonably foreseeable 
needs of community, were enacted to 
I promote comprehensive zoning plan 
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and were not only in accord with 
sound zoning principies but complied 
with every requirement of law and 
were accomplished in proper, careful, 
and reasonable manner. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.E.2d 731, 302 N.Y. 116. 

12 . Ky.—^Hager v. Louisville & Jef- 
ferson County Planning & Zoning 
Commlssion, 261 S.Vr.2d 619. 

13. Conn.—^Hills v. Zoning Commis- 
sion of Town of Newington, 96 A. 
2d 212, 139 Conn. 603. 

14. N.J.—^Houston Petroleum Co. v. 
Automotive Products Credit Ass’n, 
87 A.2d 319, 9 N.J. 122. 

N.Y.—Church v. Town of Islip, 160 
N.Y.S.2d 45, 6 Misc.2d 810. 

15. N.J.—^Houston Petroleum Co. v. 
Automotive Products Credit As8’n, 
87 A.2d 319, 9 N.J. 122. 

16. N.J.—^Houston Petroleum Co. v. 
Automotive Products Credit Ass’n, 
supra. 

N.Y.—Church v. Town of Islip, 160 
N.Y.S.2d 46, 6 Misc.2d 810. 

Tex.—^Urso v. City of Dallas, Civ. 
App., 221 S.W.2d 869, error refused. 

17. Fla.—^ilartnett v. Austln, 93 So. 
2d 86. 

18. N.Y.—^Town of Greenburgh v. 
Buser, 148 N.Y.S.2d 650, 4 Mlsc.2d 
618. 
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performance of such a condition precedent on the 
part of the property owner to be affected thereby.i^ 

The right to attach conditions to privilege of 
building under pians filed prior to amendment is 
discussed infra § 90. 

§ 89. Rights of Property Owners 

Whlle property owners have no vested rights In the 
continuance of zoning regulationsi and the doctrine of 
estoppei is ordlnarily not applicabis to preclude zoning 
changes» persons owning or purchasing property have a 
right to rely on the rule that a general classificatlon wlll 
not be ehanged uniess required for the publlc good. 

Property owners ordinarily have no vested rights 
by reason of the enactment of a zoning regulation 
so as to preclude a change in such regulation, 


since zoning regulations are not contracts made by a 
county, dty, or other governmental entity with the 
landowner, and therefore may be modified by such 
entity,21 and the use of the land is subordinate to 
the valid exercise by a municipality of its power to 
zone and control the land used within its boundaries 
for the public good .22 Similarly the doctrine of 
estoppei is ordinarily not applicable to prevent the 
enactment or enforcement of a change in zoning 

regulations.23 

On the other hand, persons owning or purchasing 
property in an area classified under a zoning ordi- 
nance have a right to rely on the rule that a general 
classification will not be ehanged uniess required for 
the public good,24 and the doctrine of estoppei may 


19. Ooadltloai held peirformed 
Where board of townsblp trustees 

ajnended zoningr ordinance, and pro- 
vlded that rezoning was subject to 
flling wlth county recorder of land- 
owners’ restrictive covenants run- 
nlng with land not to strlp mlne^ and 
owners exeeuted such covenants and 
flled them in trust with board pend- 
Ing appeals to determine valldlty of 
amended ordinance. there was suffi¬ 
cient eompllance with llllng requlre- 
ment. 

Ohio.—Johnson v. Grlffiths, App., 141 
N.E.2d 774, appeal dismissed 131 
N‘.E.2d 397, 164 Ohio St 393. 

20. Cal.—Case v. City of Los An- 
geles, 298 P.2d 60, 142 C,A,2d 66— 
Wheeler v. Gregg, 203 P.2d 87, 90 
C.A2d 348. 

Ga.—Neal v. City of Atlanta, 94 S.B. 
2d 867, 212 Ga. 687. 

Md.—Offutt V. Board of Zoning Ap¬ 
peals of Baltimore County, 105 A. 
2d 219, 204 Md. 551—Wakefleld v. 
Kraft, 96 A.2d 27, 202 Md. 136. 
Neb.—City of Omaha v. Gllssmann, 
39 N.W.2d 828, 151 Neb. 895, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
960, 94 L.Ed. 1370, rehearing denied 
71 S.Ct 16, 340 U.S. 847, 96 L.Ed. 
621. 

N.J.—^Taylor v. City of Haclcensack, 
58 A.2d 788, 137 N.J.Law 139, af- 
firmed 62 A.2d 686, 1 N.J. 211. 
N.T.—^Rodgers v. Vlllage of Tarry- 
town, 96 N.B.2d 731, 302 N.Y. 115. 

Glass V. Zoning Bd. of Appeals 
of City of Tonkers, 173 N.T.S.2d 
448, 5 A.D.2d 991. 

Greenberg v. City of New Ro- 
chelle, 129 N.Y.S.2d 691, 206 Mlsc. 
28, affirmed 134 N.Y.S.2d 593, 284 
App.Div. 891, appeal dismissed 124 
N.B.2d 716, 808 N.Y. 736. 

N.C.—^Marren v. Gamble, 76 S.SI2d 
880, 237 N.a 680. 

Ohio.—Curtiss v. City of Oleveland, 
144 N.E.2d 177, 166 Ohio St 509. 

Or.—^Page v. City of Portland, 165 P. 
2d 280, 178 Or. 632. 

Pa.—Schmidt v. Philadelphia Zoning 


Bd. of Adjustment 114 A.2d 902, 
382 Fa. 621. 

Barner v. City of Williamsport, 
Com.Pl., 4 Lycoming 261—^Pehna v. 
Churchill Borough, Quar.Sess., 102 
Pittab.Leg.J. 7. 

Tex.—City of McAllen v. Morris, Civ. 

App., 217 S.W.2d 875, error refused. 
Wash.—^Park v. Stolzheise, 167 P.2d 
412, 24 Wash.2d 781. 

Vae^ not ownershlp, as primary con- 
oem 

Fact that landowner had only re- 
cently purchased property. which 
was useless for residentlal purposes 
for which it was zoned, was im- 
material on questlon of right to 
change in zoning, since zoning is 
concerned with use of property and 
not prlmarlly with its ownershlp. 
Conn.—^Del Buono v. Board of Zoning 
Appeals of Town of Stratford, 124 
A.2d 915, 148 Conn. 673. 

Blghts of vendor retainlng adjacent 
property 

Fact that land conveyed to pur- 
chaser was then subject to zoning 
restrictions dld not subject and bur- 
den property with such restrictions 
in favor of vendor retaining adjacent 
property, under doctrine of implied 
easements or mutual servitudes and 
other equitable grounds, as such a 
theory of vested rights under an or- 
dinance disregards fact that rights 
granted by legislative actlon under 
police power could be taken away 
when in valid exercise of legislative 
dlscretion legislative body should 
see llt. 

Cal.—^Triangle Hanch v. Union Oil 
Co. of CaL, 287 P.2d 637, 135 CLA 
2d 428. 

21. Cal.—^Trlangle Ranch v. Union 
Oil Co. of Cal., supra—Wheeler v. 
Gregg, 203 P.2d 37, 90 CA-2d 348. 
Pa.—Appeal of Lieb, 116 A.2d 860, 
179 Pa.Super. 318. 

Enaotuent as l^slatlng, not con. 
traotlng 

In enacting a zoning ordlnance, a 
municipality is engaged in legis- 
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lating and not In contracting, and, 
consequently, a zoning ordinance flx- 
Ing boundaries of zones does not 
resuit in a contract between mu¬ 
nicipality and property owners pre- 
cluding municipality from afterwards 
changing boundaries if it deems a 
change to be deslrabla 
N.C.—^Marren v. Gamble, 76 S.E.2d 
880, 237 N.C. 680. 

22. N.J.—^Ardolino v. Board of Ad¬ 
justment of Borough of Florham 
Park, 130 A.2d 847, 24 N.J. 94. 

23. N.J.—^Taylor v. City of Hacken- 
sack, 58 A.2d 788, 137 N.J.Law 139, 
affirmed 62 A.2d 686, 1 N.J. 211. 

Property owners oharged with notlce 
of power 

Every property owner in City is 
charged with notice of authority of 
municipality to cunend ordinances by 
legal procedure > as in discretion of 
municipal authority need arises. 
Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371. 

24. Fla.—City of Miami Beach v. 
8701 Collins Ave., 77 So.2d 428. 

111.—^Kennedy v. City of Chlcago, 142 
N.E.2d 697, 11 ni.2d 302—Bolger v. 
Village of Mount Prospect, 141 N. 
B.2d 22, 10 I11.2d 696—^Langguth v, 
Village of Mount Prospect, 124 N. 
E.2d 879, 5 I11.2d 49—Northern 
Trust Co. V. City of Chlcago, 123 
N.E.2d 330, 4 111.2d 432—Baltis v. 
Village of Westchester, 121 N.E.2d 
495, 3 I11.2d 388—^Zllien v. City of 
Chlcago, 114 N.B.2d 717, 416 111. 
488—^Trust Co. of Chicago v. City 
of Chicago, 96 N.E.2d 499, 408 IU. 
91—Wesemann v. Village of La 
Grange Park, 94 N.E.2d 904, 407 
111 . 81—^Metropolitan Life Ins. Co. 
V. City of Chicago, 84 N.E.2d 825, 
402 ni. 681—City of Springfleld v. 
Vancil, 76 N.E.2d 471, 398 111. 676— 
De Bartolo v. Village of Oak Park, 
71 N.E.2d 693, 396 111. 404, cer¬ 
tiorari denied 68 S.Ct. 72, 332 U.S. 
766, 92 L.Bd. 360—^Kennedy v. City 
of Evanston, 181 N.E. 312, 348 IlL 
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be applicable in some circumstances where the de- 
ments o£ estoppel are present.25 

The enforceability of a zoning amendment as 
against a property owner who has substantially al- 
tered his position in reliance on the zoning regula- 
tions is discussed infra § 90. 

g 90 . -Enforceability of Amendment 

A zonlng change or amendment may be Ineffectlve or 


unenforceable as against a property owner who has le- 
gally engaged In, or obtalned a permit for, a use author- 
Ized under the regulatlons and has substantially altered 
his position In reliance thereon. 

A zoning change or amendment tnay be ineffective 
or unenforceable as against a property owner who 
has legally engaged in, or obtained a permit for, a 
certain use autiiorized imder the regulations and has 
substantially altered his position in reliance there¬ 
on and in some jurisdictions or municipalities 


426—Phlpps V. City of Chicagro, 171 
K.E. 269, 339 111. 316. 

Md.—Oflutt V. Board of Zoning Ap- 
peals of Baltimore County, 105 A. 
2d 219, 204 Md. 661—^Wakefleld v. 
Kraft, 96 A.2d 27, 202 Md. 136. 

N.J.—Springfield Tp. v. Bensley, 88 
A.2d 271, 19 N.J.Super. 147. 

N.T.—^Rosenzweig v. Crinnion, 126 
N.T.S.2d 692. 

Ohio.—Curtiss v. City of Cleveland, 
App., 146 N.B.2d 328—Curtiss v. 
City of Cleveland, App., 130 N.B.2d 
342—Clifton Hilis Realty Co. v. 
City of Cincinnati, 21 N.B.2d 993, 
60 Ohio App. 443. 

Or.—^Page v. City of Portland, 166 
P.2d 280, 178 Or. 632. 

Pa.—^Levitt & Sons, Inc. v. Bristol 
Tp., Quar.Sess., 4 Bucka Co. 230— 
Appeal of Berg, Com.Pl., 66 Montg. 
Co. 194—^Lower Merion Tp. v. 
Franlsiel, Com.Pl., 64 Montg.Co. 14, 
afflrmed 67 A.2d 900, 168 Pa. 430. 
Tex.—^Bliss V. City of Fort Worth, 
Civ.App., 288 S.W.2d 668, error re- 
fused no reversible error. 

Speolal leglslatioii almed at partioa-| 
lar laad 

History of events and contents of 
amendatory ordinance and resolution 
announclng Intention to enact such 
ordinance designed to prevent estab- 
llshment of amusement parks in *'A” 
commercial district except when au- 
thorized by certiflcate of zoning 
board of a^ustment established that 
amendatory ordinance was speclal 
leglslation directed at particular 
land for which permits for its use 
as a klddle amusement park had al- 
ready been issued as a matter of 
right under existing law, and hence 
such permits were not affected by 
amendatory ordinance enacted more 
than three weeks after issuance of 
permits had been ordered by court. 
Pa.—Shapiro v. Zoning Bd. of Ad- 
Justment, 105 A.2d 299, 377 Pa. 621. 

Status of snooessors in tltle 
For purposes of appllcation of 
amendment to zoning ordinance, any 
successors in title to origlnal own- 
ers are in same position as were 
owners at time of enactment of 
amendment. 

N.T.—Bayport Civic Ass'n v, Koeh- 
ler, 188 N.T.S.2d 624,. foUowed in 
138 N.Y.S.2d 632. 


Change pending delayed oonsidera- 
tlon of pezinit 

Where landowner applied for build- 
ing permit in order to improve his 
land in conformity wlth long estab¬ 
lished zoning regulations of village 
at time when no zoning change was 
in process, and issuance of permit 
to permit erection of multiple dwell- 
ings was delayed, and in interim vil¬ 
lage board, on its own motlon or on 
urging of property owners or civic 
groups, hastlly revised zoning ordi¬ 
nance so as to prohibit multiple 
dwellings, although there was no 
substantial change in neighborhood, 
ordinance was Invalid. 

N.T.—^Hyde v. Incorporated Village 
of Baxter Bstates, 140 K.T.S.2d 
890, afflrmed 166 K‘.Y.S.2d 378, 2 
A.D.2d 889, afflrmed 146 N.B.2d 28. 

3 N.Y.2d 873, 166 N.Y.S.2d 814. 

flS, Fla.—City of Miami Beach v. 
8701 Collins Ave., 77 So.2d 428— 
Bregar v. Brltton, 75 So.2d 768, cer¬ 
tiorari denied Brown v. Britton, 76 
S.Ct. 534, 348 U.S. 972, 99 KEd. 
757. 

Xoiterltt ozdlnaiioe 
Enactment of cm interim zoning 
ordinance permitting use of plain- 
tiffls property as a shopping center 
did not estop municipality subse- 
quently to rezone property for resl- 
dential use only where no building 
permit was issued so that no vested 
right had been created and plaintiffs 
waited until interim ordinance was 
in process of repeal before filling 
their appllcation for a building per¬ 
mit. 

Cal.—Prlce v. Schwafel, 206 P.2d 683, 
92 C.A.2d 77. 

36. Fla,—City of Miami Beach v. 
8701 Collins Ave., 77 So.2d 428. 

—Glenel Realty Corp. v. Worth- 
ington, 164 N.Y.S.2d 635, 4 A.D. 
2d 702. 

Capri Beach Club, Inc. v. Town 
of Hempstead, 170 N.Y.S.2d 68. 
Pa.—Commonwealth v. Briggs, 7 2 
Pa.Dlst. & Co. 437, 87 DeLCo. 88, 
42 Mun.L.R. 186, 64 York Leg.Rec. 
82. 

Rex V. Borough of Lansdala 
Quar.Sess., 68 Montg.Co. 186, 44 
Mun.Li.R. 168. 

Revocation or nulllflcation of build- 
, ing or zoning permits generally see 
infra S 244. 


Professiohal offloes of dootors and 
dentlsts 

Where dentlst, who, together with 
two other doctors, officed in dentlst's 
house, had applied for and obtained 
building permit for, and had sub¬ 
stantially completed, extension on 
house for additional offlce space, 
which he rented to three more doc¬ 
tors, when town board amended zon¬ 
ing ordinance authorlzlng profesalon- 
al offlce of doctor or dentlst if locat- 
ed in dwelling meeting floor area re- 
quirements, so as to llmit use of resi- 
dences by doctors and dentists to> 
houses in which practitioner resided 
and to practice of no more than one 
profession or speclalty thereofr 
amendment was Ineffective with re- 
spect to dentisfs premises. 

N.Y.—^Town of North Hempstead v. 
White, 144 N.Y.S.2d 368, 1 Misc. 
2d 228, afflrmed 148 N.Y.S.2d 461r 
1 A.D.2d 781. 

Exemptioii of nonoonfozmlhg itzes 

(1) Property users' rlghts, as ex¬ 
isting under prevaillng zoning condi¬ 
tione at Ume of adopUon of rezon- 
ing ordinance, are protected, so that 
provlsion exemptlng existing noncon- 
forming uses Is ordinarily Included 
in such an ordinance because of 
hardshlp and doubtful constitutional- 
ity of compelling immediate dlscon- 
tinuance of such uses. 

CaL—^Livingston Rock & Gravel Co. 
V. Los Angeles County, 272 P.2d 
4, 48 C.2d 121. 

(2) Where prior to enactment of 
original zoning ordlnances tracts in- 
volved were used as sand and gravel 
pits in a town, ordinance as amend¬ 
ed, requirlng removal of structures 
and Improvements on such land at 
termination of approval period pro- 
vided for in ordinance as applied to 
owners' substantial investment in 
lands, plants and structures was un- 
constitutional as deprivlng owners of 
a “vested" right and seeking to rele¬ 
gate them to position of seeking per- 
mission to do that which they had a 
legal right to do. 

N.Y.—^Town of Somers v. Camarco^ 
127 N.B.2d 327, 808 N.Y. 637. 

(3) An amendment of zoning or^ 
dinance creatlng a new “Motor Hotel 
(Motel) District" permitting motels 
as a “special use” after publlc hear- 
ing and subject to specifled conffl- 
tions and restrictions was inappli^- 
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this mle has been embodied in some legislative ac- 
tion, such as a resolution.27 The validity of a zon- 
ing change is not aifected by the fact that the dis- 
trict line bisects the property of one who purchased 
the property after the enactment of such change.28 

Sufficiency of work done. In order to invoke the 
rule rendering a zoning change o-r amendment inef- 
fective as to certain property owners, the owner 
must have commenced work of a substantial char¬ 
acter, so as to impose serious loss on him, prior to 
such change or amendment.^® So, also, substantial 


construction must have been performed in order to 
invoke a provision or regulation that construction, 
which does not conform to regulations as changed 
after its start, may proceed under stated condi- 
tions.®® 

Application for permif; filing of plan. A mere 
application for a permit, or the mere fact that the 
purchaser of property has filed a plot plan in accord- 
ance with the former zoning plan, does not render 
ineffective a zoning amendment otherwise valid,3i 


ble to a motel which was a perxnltted 
use under ordinance prior to its 
amendment, where vested risrhts had 
been created by work commenced, ex- 
penditures made, and obllgatlons in- 
burred after permit was isaued and 
before effective date of amendment. 
N.T.—^Downey v. Incorporated Vil- 
lagre of Ardsley, 168 N.T.S.2d 306, 
3 A.D.2d 663. 

Blirhts not affeeted 

Vltiation of contract between town- 
ship and parties grranted permit by 
township building: inspector for erec- 
tion of srarden apartment bulldln^rs 
in compliance with amended zoning: 
ordinance would not aifect bullders* 
lights under such permit or valid¬ 
ity of amended ordinance. 

N.J.—Sprlngfleld Tp. v. Benaley, 88 
A.2d 271, 19 N.J.Super, 147. 

27. N.T.—^Rosenzwelg: v. Crinnion, 
139 K.Y.S.2d 172, appeal dismissed 
148 N.Y.S.2d 912, 286 App.Dlv. 1066. 

Zntent of resolntlon 

Obvlous intent of New York City 
Zoninsr Besolutlon pertalnlngr to ef- 
fect of zoning: change after construc¬ 
tion has been started is to protect 
agrainst hardship a property owner 
who, in good faith and in rellance on 
esdsting zoning laws, has commenced 
to erect a structure which would 
have been legal under those laws but 
which would be forbldden tinder 
changed zoning restrictione. 

N.Y.—^Rosenzweig v. Crinnion, 139 
N.Y.S.2d 172, appeal dismissed 148 
N.Y.S.2d 912, 286 App.Div. 1066— 
Rosenzweig v. Crinnion, 126 N.Y. 
S.2d 692. 

28. Ya.—Ciaffone v. Community 
Shopping Corp., 77 S.E.2d 817, 196 
Va. 41. 

29. N.Y.—MiUer v. Dassler. 166 N. 
Y.S.2d 976. 

Relative extent of ezpendlture 
Amendment to zoning ordinance 
was not enforceable against an In- 
dlvldual property owner who had 
commenced work on his property 
prior to such amendment where own- 
cr had made an expenditure of $4,- 
OOO of a contemplated expenditure of 
from 826,000 to $80,000, which work 
was all performed almost a month 
befors amendment. 

2U>-HiUer v. Dassler, supra. 


C^asoUne Of Service statioa 

(1) Where county planning com- 
mlssion approved pians submitted for 
construction of gasoline station on 
comer of property, county building 
inspector issued permit to landown- 
ers and Petroleum Corporation, and, 
immediately after permit was issued, 
contractor was employed to clean 
surface and level ofiC high places in 
rellance on permit, action, of coun¬ 
ty board in thereafter rezoning land- 
owners’ property from light industri- 
al to one-family residence and in in- 
structing county building inspector 
to revoke permit amounted to a dis- 
criminatory, arbitrary, caprlcious, 
confiscatory, and oppressive use of 
police power. 

‘Cal.—Grlffln v. Marin County, App., 
321 P.2d 148. 

(2) Where amoimt of work done 
toward construction of Service sta¬ 
tion under building permit was of 
small consequence, permittee acquir- 
ed no vested right to complete con¬ 
struction of such building, and per¬ 
mittee havlng acqulred no vested 
right, board of supervisors had pow¬ 
er to rezone property, changing its 
classification from commercial to res- 
idential. 

Ariz.—^Verner v. Bedman, 271 P.2d 
468, 77 Ariz. 310. 

Drive-ln theater 

A board of county commissioners’ 
rescission of its resolution, changing 
classification of certain land from 
agricultural zone to zone whereln 
construction of drive-in theater 
thereon was speciflcally authorized, 
after owner of land made large ex- 
penditures in preparing land for con¬ 
struction of theater and buying 
sound equipment and accessories in 
rellance on resolution, was illegal 
and void under principies of equlta- 
ble estoppel. 

Fla.—^Bregar v. Britton, 75 So.2d 768, 
certiorari denled Brown v. Britton, 
76 S.Ct. 634, 848 U.S. 972, 99 L.Bd. 
767. 

Showing held Insufilcieat 
Where there was no showing by 
landowners that there had been sub¬ 
stantia! construction by them in re- 
liance on old zoning ordinance or that 
they had Incurred substantial lia- 
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bilities, they had no vested right in 
continuance of old ordinance, and 
new zoning ordinance, which super- 
seded old ordinance after action was 
instituted, was effective to regulate 
use of landowners* property. 

111.—Ward V. Village of Blmwood 
Park, 130 N.E.2d 287, 8 Ill.App.2d 
87. 

30. N.Y.—^Astor Village Taxpayers 
V. Board of Standards and Appeals 
of City of New York, 134 N.Y.S.2d 
6 . 

Sufficiency of constractiO]i. to invoke 
zule 

(1) Under zoning regulation that, 
if regulations are changed after 
construction not in conformance with 
change has lawfully been started, 
construction may proceed within one 
year as authorized in permit and 
that, if substantial work is done duiv 
ing year, such construction may be 
completed within five years, opera¬ 
tione must be commenced prior to 
effective date of zoning change, sub¬ 
stantial work above foundatlons 
must be performed within one year 
after zoning change and completion 
must occur within five years. 

N.Y.—Astor Village Taxpayers v. 

Board of Standards and Appeals 
of City of New York, supra. 

(2) Where there had been some 
excavation and one foundation wall 
had been completed before effective 
date of change in zoning regulations, 
construction was in compliance with 
regulation even though owner had 
commenced work prior to obtaining 
permit. 

N.Y.—Astor Village Taxpayers v. 
Board of Standards and Appeals of 
City of New York, supra. 

(3) However, mere clearlng of site 
prior to issuance of permit does not 
constitute a commencement of “op- 
erations” within contemplation and 
intent of such resolution. 

N.Y.—^Rosenzweig v. Crinnion, 139 N. 
Y.S.2d 172, appeal dismissed 148 N. 
Y.S.2d 912, 286 App.Div. 1066— 
Rosenzweig v. Crinnion, 126 N.Y. 
S.2d 692. 

31. N.J.—Guaclides v. Borough of 
Englewood Cliffs, 78 A.2d 436, 11 
NJ.Super. 406. 
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except in so far as the amendment makes provision 
therefor, on certain conditions, as discussed below. 

Conditions on acting under pians filed prior to 
amendment, Where an amendment dianging a zon- 
ing ordinance extends, to owners who had filed pians 
prior to such amendment, the privilege of acting un¬ 
der the pians, the enacting body may attach to 
the privilege any conditions which in its judgment it 
deems proper,32 such as that the construction under 
the pians be begun within a spedfied period of 

time.33 

§ 91. Spot Zoning 

A change or amendment of regulatione Involving oniy 


a singie or very ffew properties, and removlng therefrom 
restrictione fmpoeed on surrounding propertyp may be 
Improper spot zoning except where the change Is reason- 
abiy related to the public weifare. 

Quoted In: Neb.—Weber v. City of Grajid Islajid, 87 
N.W.2d 576, 579. 166 Neb. 827. 

Spot zoning, by which a specific parcel of property 
is placed in a diiferent zone from that of neighbor- 
ing property, frequently is accomplished by amend¬ 
ment of a general zoning ordinance,or by other 
change or modification of zoning laws or regula- 
tions;®5 and such an amendment or change is im¬ 
proper where the change in the regulations is un- 
reasonable and discriminatory.^® 

Ordinarily, a change in zoning regulations in- 


N.T.—Rosenzwelff v. Crinnlon, 126 N. 
Y.S.2d 692. 

32. N.T.—Glass v. Zoning Bd. of 
Appeals of City of Tonkers, 173 N. 
T.S.2d 448. 5 A.D.2d 991. 

83 . N.T.—Glass v. Zoning Bd. of 
Appeals of City of Tonkers, supra. 
Extensioxi of time to begin. oonstrac- 
tion 

Amendments to zoning ordinance, 
increasing time, after grant of a per- 
mit, within which construction was 
to begin, flrst to one hundred flfty 
and then to two hundred ten days, in 
order to be exempt from provisions 
thereof. were not unconstitutional, 
but valld exercises of clty^s power to 
amend its zoning ordinanca 
N.T.—Seltzer v. City of Tonkers, 145 
N.T.S.2d 664, 286 App.IMv. 667, af- 
llrmed 135 N.B.2d 588, 1 N.T.2d 
782, 163 N.T.S.2d 51. 

34. Cal.—Safeway Stores v. City 
Council of City of San Mateo, 194 
P.2d 720, 86 CwA2d 277. 
lowa.—Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 
202 . 

Mich.—^Penning v. Owens, 65 N.W.2d 
831, 340 Mich. 355. 

Mo.—Corpus Juris Secnudum clted in 
Huff V. Board of Zoning Appeals of 
Baltlmore County, 133 A.2d 83, 89, 
214 Md. 48—Cassel v. Mayor and 
City Council of Baltlmore, 73 A.2d 
486, 195 Md. 848. 

Mo.—Corpus Juris Seeuxxdum clted iu 
State ex rei. Chrlstopher v. Mat- 
thews, 240 S.W.2d 934, 937, 362 Mo. 
242. 

Neb.—Weber v. City of Grand Island, 
87 N.W.2d 576, 166 Neb. 827. 

N.J.—Esso Standard Oll Co. v. Town 
of Westfield, 110 A.2d 148, 33 N.J. 
Super. 324. 

N.T.—^Deligtisch v. Town of Green- 
burgh, 135 N.T.S.2d 220. 

Tenn.—Grant v. McCullough, 270 S. 

W.2d 317, 196 Tenn. 671. 

Tex.—Corpus Juris Secundum dted 
in McNutt Oil & Reflnlng Co. v. 
Brooks, Civ.APp., 244 S.W.2d 872, 
877. 


Bedassiflcation 

Spot zoning signifles a carving out 
of one or more properties located in 
a glven use district and reclassify- 
ing them in a different use district. 
Md.—Chayt v. Maryland Jockey Club 
of Baltlmore City, 18 A.2d 866, 179 
Md. 390. 

85. Conn.—^Miller v. Town Planning 
Commission of Town of Manches- 
ter, 113 A.2d 604, 142 Conn. 265. 
Md.—^Eckes v. Board of Zoning Ap¬ 
peals of Baltlmore County, 121 A 
2d 249, 209 Md. 432—Cassel v. May¬ 
or and City Council of Baltlmore, 
73 A2d 486, 196 Md. 348. 

Mass.—Sunderland v. Building In¬ 
spector of North Andover, 106 N. 
E.2d 471, 328 Mass. 638. 

36. Cal.—Safeway Stores v. City 
Council of City of San Mateo, 194 
P.2d 720, 86 C.A.2d 277. 

Conn.—^Levlnsky v. Zoning Commis¬ 
sion of City of Biidgeport, 127 A 
2d 822, 144 Conn. 117—Miller v. 
Town Planning Commission of 
Town of Manchester, 113 A2d 504, 
142 Conn. 265—^Eden v. Town Plan 
and Zoning Commission of Town 
of Bloomfleld, 89 A2d 746, 139 
Conn. 69. 

Ga.—Orr v. Hapeville Realty Invest- 
ments, 85 S.E.2d 20, 211 Ga. 285. 
lowa.—Keller v. City of Council 
Bluffs, 66 N.W,2d 118, 246 lowa 202. 
Ky,—^Mathls V. Hannau, 806 S.W. 
2d 278. 

Md.—Corpus Juris Seouudum oited iu 
Huff V. Board of Zoning Appeals 
of Baltlmore County, 133 A2d 88, 
89, 214 Md. 48. 

Mass.—Sunderland v. Building In¬ 
spector of North Andover, 106 N. 
E.2d 471, 328 Mass. 638. 

Neb.—Weber v. City of Grfiuid Is¬ 
land, 87 N.W.2d 675, 166 Neb. 827. 
N.J.—Esso Standard Oll Co. v. Town 
of Westfield, 110 A2d 148, 33 N.J. 
Super. 324—Campbell v. Borough 
of Hlllsdale, 79 A2d 821, 12 N.J. 
Super. 182. 

N.T.—Freeman v. City of Tonkers, 
129 N.T.S.2d 703, 205 Mlsc. 947. 
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Deligtlsch v. Town of Green- 
burgh, 136 N.T.S.2d 220. 

Pa.—Cline v. Nether Provldence Tp. 
Bd. of Adjustment, Com.PL, 33 Del. 
Co. 293. 

Tenn.—Grant v. McCullough, 270 S. 

W.2d 317, 196 Tenn. 671. 

Tex.—Corpus Juris Seouudum oited 
iu McNutt Oil & Reflning Co. v. 
Brooks, Civ.App., 244 S.W.2d 872, 
877. 

Valldity of spot zoning generally see 
supra S 34. 

Close somtiuy 

(1) A zoning ordinance, or amend¬ 
ment thereof, creating a small zone 
of inconslstent use within a larger 
zone, is commonly deslgnated as 
“spot zoning**, and such ordinance 
is closely scrutinized by court and 
sustalned only when facts and cir- 
cumstances indicate a valid exerclse 
of zoning power. 

Mich.—^Penning v. Owens, 66 N.W.2d 
831, 340 Mich. 356. 

(2) Attempt to wrench singie 
small lot from its environment and 
give it new rating that disturbs 
tenor of neighborhood should receive 
close scrutiny of courts lest zoning 
enactments be diverted from thelr 
true objectlves. 

N.J.—^Linden M. B. Church v. City 
of Linden, 173 A 693, 113 N.J.Law 
188. 

Farticular diauges held improper 

(1) In generaL 

Neb.—Weber v. City of Grand Island, 
87 N.W.2d 676, 166 Neb. 827. 

(2) Pact that lot zoned by City 
ordinance as in residential district 
is advantageous site for fllllng sta- 
tion profitable to owner is not suf¬ 
ficient reason for excepting it from 
operation of such ordlnanca 
Md.—Elllcott V. Mayor and City 

Council of Baltlmore, 23 A2d 649, 
180 Md. 176. 

(3) Where planning and zoning 
board rezoned a hundred-foot sguare 
parcel of land in a large Industrlal 
zone in order to make it available for 
business use as a package liquor 
store, and such action was not part 
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volving a single or a very few properties shotild 
be made only where new or additional facts, such 
as a change in conditions, or other considerations 
materially affecting the merits have intervened since 
the adoption of the regulations and whether such 
a change will be pennitted depends on whether the 
change is reasonably related to the public welfare,^^ 
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and is in accord with the statutory purposes or the 
general scheme of a comprehensive zoning plan.39 

As a general rule, a municipality is without au- 
thority to single out one or a few lots in au amenda- 
tory regulation and arbitrarily remove therefrom 
restrictions imposed on the remaining portions of 
the same zoning district.^0 Accordingly, a re- 


of any eomprdiensive plan of zoning 
it constltuted “spot zoningr** and 
board of zoning appeals acted illegal- 
ly, and axbitrarlly, and abused its 
discretion in refusing to nullify sucb 
change in zoning. 

Conn.—^Zuckerman v. Board of Zon¬ 
ing Appeals of Town of Stratford, 
128 A.2d 825, 144 Conn. 160. 
3>l8ezi3niiLatlon not showa 

(1) Proof of three instances of 
spot zoning for commercial use with- 
in residential dlstricts did not es- 
tablish diacrimlnation against peti- 
tioner in his appUcation for a spot 
sone to use his property for operatlon 
of a grocery store, where flrst in- 
stance a block from petltioner^s 
property, whlle technically zoned as 
commercial, use was actually resi¬ 
dential in appearance^ second in- 
stance, across Street, was actually 
within tenus of ordinance for sur- 
roundlng residential distrlct, and 
thlrd instance was in an altogether 
different neighborhood. 

Cal.—Safeway Stores v. City Council 
of aty of San Mateo, 194 P.2d 720, 
86 CJLSd 277. 

(2) An amendatory townshlp zon¬ 
ing ordinance, permittlng landscaped 
administrative offices and research 
laboratories as special uses in res¬ 
idential distrlcts, treated all simllar- 
ly circumstanced property alike and 
hence was not invalid as constltutlng 
spot zoning. 

N.J.—Sieber v. Laawe, 109 A.2d 470, 
83 ]Sr.J.Super. 115. 

37. Conn.—^Hllls v. Zoning Commls- 
sion of Town of Newlngton, 96 A. 
2d 212, 139 Conn. 603—Strain v. 
Mims, 193 A. 754, 123 Conn. 275. 
Sly.—Mathls v. Hannan, 306 S.W.2d 
273. 

Mlss.—OoxpnB guris Becundiim auot- 
ed in W. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 217 
Miss. 892. 

Tenn.—Crant v. McCullough, 270 S. 
W.2d 817, 196 Tenn. 671. 

Oomers of luterseotioiL 
A zoning body could not reason¬ 
ably vote to change property at all 
four comers of intersection from 
biisiness zone to residential zone 
where there had been no substantia! 
change in neighborhood since adop¬ 
tion of original zoning regulation, 
and plalntilfs* property would there- 
by be diminished seventy per cent 
and Public weifare would not be pro- 
moted. 


Conn.—Strain v. Mims, 193 A. 754, 

128 Conn. 275. 

38. Ky .—^Mathis v. Hannan, 806 S. 
W.2d 278—Polk v. Axton, 208 S. 
W.2d 497, 306 Ky. 498. 

Mlss.—Oorpus JUzis Seoundum gnot- 
ed ia. W. Ii. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 217 
Miss. 892. 

Neb.—Weber v. City of Grand Island, 
87 N.W.2d 575, 165 Neb. 827. 

N.J.—Borough of Cressklll v. Bor- 
ough of Dumont, 104 A.2d 441, 15 

H.jr. 288. 

Esso Standard Oil Co. v. Town 
of Westfleld, 110 A.2d 148, 88 N. 
J.Super. 324. 

N.T.—^Preeman v. City of Yonkers, 

129 K.Y.S.2d 703, 205 Misc. 947. 
Soule V. Town of Perinton, 152 

N.Y.S.2d 734, appeal dismissed 156 
N.Y.S.2d 986, 2 A.D.2d 834. 

Tex.—^Barrington v. City of Sher- 
man, Civ.App., 155 S.W.2d 1008, er^ 
ror refused. 

Biparlau lots 

I Zoning ordinance, which changed 
' residential area composed of about 
three city blocks, from multiple 
dwelllng zone to one-family and two- 
family zone, although surrounded by 
area zoned for multiple dwelllngs 
and business establishments, and 
even though neighborhood remalned 
unchanged, was spot zoning and was 
invalid as to pencil shaped lots hav- 
ing riparian position on river, in ab- 
sence of showing that public health, 
safety, or weifare reauired rezoning. 
Mlch.—^Trenton Bevelopment Co. v. 
Village of Trenton, 75 N.W.2d 814, 
845 Mich. 853. 

39. N.J.—^Borough of Cressklll v. 
Borough of Dumont, 104 A.2d 441, 
15 KJ. 238. 

Esso Standard Oil Co. v. Town of 
Westfleld, 110 A.2d 148, 38 N.J. 
Super. 324. 

40. Ga.—^Hardin v. Croft, 60 S.E.2d 
896, 207 Ga. 116—Snow v. Johns- 
ton, 28 SJE].2d 270, 197 Ga. 146. 

Ky.—Parker v. Rash, 236 S.W.2d 687, 
314 Ky. 609—Polk v. Axton, 208 S. 
W.2d 497, 306 Ky. 498. 

Md.—Bllicott V. Mayor and City 
Council of Baltimore, 28 A.2d 649, 
180 Md. 176. 

Mass.—^McHugh v. Board of Zoning 
Adjustment of Boston, 147 N.E. 
2d 761—Whittemore v. Buildlng 
Inspector of Falmouth, 46 N.E.2d 
1016, 313 Mass. 248—Leahy v. In¬ 
spector of Bulldings of City of 
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New Bedford, 31 N.E.2d 436, 308 
Mass. 128. 

Mich.—^Penning v. Owens, 65 N.W.2d 
831, 340 Mich. 355. 

N.H.—^Edgewood Civic Club v. Blais- 
dell, 61 A.2d 617, 95 N.H. 244. 

N.J.—^Esso Standard Oil Co. v. Town 
of Westfleld, 110 A.2d 148, 83 N.J. 
Super. 324. 

N.Y.—Santmyers v. Town of Oyster 
Bay, 169 N.Y.S.2d 959, 10 Misc.2d 
614. 

Pa.—Cllne v. Nether Providence Tp. 
Bd. of Adjustment, Com.Pl., 33 DeL 
Co. 293. 

ZTo change of oonditioiLB 
A spot zoning ordinance permitting 
one lot in two-family residential dls- 
trict to be used for a four-family 
apartment house was arbitrary, im- 
reasonable, and discriminatory and 
without substantlal relatlon to pub¬ 
lic weifare, so as to be invalid, where 
there was no substantlal change of 
conditions in the district warrantlng 
change of classiflcation of one lot 
alone. 

Ky.—Polk V. Axton, 208 S.W.2d 497, 
806 Ky. 498. 

AdditioB. to business zone 
Amendment to zoning ordinance 
adding to business zone one lot sur¬ 
rounded by residential zone and with¬ 
in one himdred feet of church for 
purpose of opening saloon held void 
as unreasonable exerclse of municl- 
pal power. 

N.J.—Linden M. B. Church v. City 
of Linden, 173 A. 593, 118 N.J. 
Law 188. 

Power to grant vaxiance dlstlnguish^ 
ed 

(1) Zoning Act denles to a mu¬ 
nicipality power to grant a variance 
by amending a zoning ordinance. 
N.J,—Conlon v. Board of Public 

Works of City of Paterson, 94 A2d 
660, 11 N.J. 363. 

(2) Aetion of board of public 
Works in adopting ordinance, which 
removed a single lot from Residence 
A Zone and constltuted it Business 3 
Zone, to relieve lot of difflculties 
special to it under zoning ordinance 
and permit construction of branch 
bank as not inharmonious with res¬ 
idential character of the distrlct, 
constltuted an unlawful usurpation 
of Jurisdlction exclusively reserved 
by Zoning Act to local board of ad¬ 
justment to grant or recommend to 
gbvemlng body grant of a varianca 
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classification of only the lot or lots o£ a single per- 
son from a residential to a business, commercial, or 
industrial district, without lawful basis and without 
reference to the public welfare, is improper spot 
zoning.^^ An application for such a change should 
be regarded with suspicion and should be denied un- 
less the change requested will conform to a compre¬ 
hensive plan and serve one or more of the purposes 
enumerated in the zoning statute>2 


ZONING § 91 

On the other hand, the mere fact that an amend- 
ment to a zoning reguladon zones a small area at the 
request of a single owner does not of itself make 
the resuit improper spot zoning,since the munici- 
pal legislative or goveming body generally has the 
legislative power to rezone, or amend with respect 
to, a small area, as long as such action is not arbi- 
trary or unreasonable and whether an amend- 
ment relating to a small area is improper spot zon¬ 
ing depends on the circumstances of each case,^5 


N.J.—Conlon v. Board of Public 
Works of City of Paterson, supra. 

(3) Power to grant variances and 
exceptions see infra Chapter IX. 

41. Mass.—Smith v. Board of Ap- 
peals of Salem, 48 N.E.2d 620, 313 
Mass. 622. 

Mo.—Wippler v. Hohn, 110 S.W.2d 
409, 341 Mo. 780. 

N.J.—-<3assinari v. Union City, 63 A.2d 
891, 1 N.J.Super. 219. 

N.T.—^Deligtisch v. Town of Green- 
burgh, 136 N.T.S.2d 220. 

Or.—^Page v. City of Portland, 165 
P.2d 280, 178 Or. 632. 

Additlon to distant distxlot 
Amendment to soning ordinance 
adding one Isolated lot surrounded by 
residential zone to business district 
half mile away held void as violating 
statute reauirlng zoning ordinance to 
create districts suited to purpose of 
act. 

N.J.—Guaranty Const. Co. v. Town of 
Bloomfleld, 168 A. 34, 11 N.XMlsc. 
613. 

42. Conn.—Eden v. Town Plan and 
Zoning Commission of Town of 
Bloomdeld, 89 A.2d 746, 139 Conn. 
59. 

43. Conn.—Winslow v. Zoning Bd. 
of City of Stamford, 122 A.2d 789, 
143 Conn. 381. 

lowa.—Ooxpiis Jnxls Seonnflnm clted 
In Keller v. City of Council Bluffs, 
66 N.W.2d 113, 117, 246 lowa 202. 
N.H.—^Edgewood Civlc Club v. Blais- 
dell, 61 A.2d 517, 96 N.H. 244. 

N.J.—Guaclides v. Borough of Bngle- 
wood Cliffs, 78 A,2d 435, 11 N.J. 
Super. 406. 

N.Y.—Soule V. Town of Perinton, 162 
N.T.S.2d 734, appeal dismissed 166 
N.T.S.2d 986, 2 A.D.2d 834. 

Ohio.—^Partain v. City of Brooklyn, 
Com.Pl., 138 N.B.2d 180, aflarmed 
133 N.B.2d 616, 101 Ohio App. 279. 
Tex.—Coxpus Juris Secundum oited 
in McNutt 011 & Befining Co. v. 
Brooks, Civ.App., 244 S.W.2d 872, 
877. 

Wis.—^Bggebeen v. Sonnenburg, 1 N. 
W.2d 84, 239 Wis. 213, 138 A.L 1 .R. 
495. 

Passenger depot 

An ordinance creating a two-acre 
publio utility district for railroad’s 
passenger depot in residential section 
was not void as spot zoning. 


Wis.—Higbee v. Chicago, B. & Q. R. 
Co.. 292 N.W. 320, 285 Wis. 91, 128 
A.L.R. 784. 

Froperty segregated from otker prop- 
erties 

Where property in Questlon was en- 
tlrely segregated from that of objec- 
tors by three public streets and other 
property of applicant for rezoning, 
rezoning of property for commercial 
purposes was not spot zoning. 

Ga.—^Birdsey v. Wesleyan College, 87 
S.B.2d 378, 211 Ga. 583. 

44. S.C.—Momeier v. John McAlister, 
Inc., 99 S.E.2d 177, 231 S.C. 626. 

Entire rezonlag not required 
There is no constitutlonal requlre- 
ment that an entire munlcipality be 
rezoned at one time. 

S.C.—^Momeier v. John McAlister, Inc., 
supra. 

45. Conn.—^Levinsky v. Zoning Com¬ 
mission of City of Biidgeport, 127 
A.2d 822, 144 Conn. 117. 

lowfiu—Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 202. 
Md.—Eckes v. Board of Zoning Ap- 
peals of Baltimore County, 121 A.2d 
249, 209 Md. 432. 

Mo.—^tate ex rei. Christopher v. 
Matthews, 240 S.W.2d 934, 362 Mo. 
242. 

N.J.—Guaclides v. Borough of Bngle- 
wood Cliffs, 78 A.2d 435, 11 N.J. 
Super. 405. 

Tex.—^Kenny v. Kelly, CivA.pp., 264 
S.W.2d 536, 

Substantive questlon 
Issue of whether change in zoning 
constituted spot zoning was a sub¬ 
stantive questlon and not a pro- 
cedural questlon. 

Pa.—Wynne v, Lower Merion Tp., 124 
A.2d 487, 181 Pa.Super. 524. 

Eifferenoe of surrounding property 
There must be substantial and rea- 
sonable grounds or basis for discrim- 
ination when one lot or tract is 
singled out in amendatory ordinance 
removing therefrom restrictions Im- 
posed on remaining portlons of same 
zoning district, and when tract is 
shown to be clearly different in char¬ 
acter or use from those around it, 
discrimination may be legally Justi- 
ded. 

lowa»—^Keller v, City of Council 
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Bluffs, 66 N.W.2d 113, 246 lowa 202, 
51 A.Li.R.2d 251. 

PartiLcnlar reclassULoatiims held not 
spot zoning 

(1) Changing zoning of a five-acre 
tract which was useless for residen¬ 
tial purposes for which it was zoned, 
where all of surrounding property 
was in elther a business or an indus¬ 
trial zone. 

Conn.—^Del Buono v. Board of Zoning 
Appeals of Town of Stratford, 124 

A. 2d 915, 143 Conn. 673. 

(2) Where proposed zoning change 
was from one residential use to an- 
other and there was already consider- 
able amoimt of property adjoining 
subject property or in its immediate 
vicinity falling within proposed clas- 
siflcation and there was also consld- 
erable amount of other property close 
by at such lower classification. 

Md.—^Hedln v. Board of County 
Com’rs of Prince Georges County, 
120 A.2d 668, 209 Md. 224. 

(3) Where a slxty-one-acre parcel 
of land immediately contiguous to a 
thirty-one-acre parcel of land zoned 
industrial in a nelghboring clty and 
boiuxded on its northem border by 
railroad tracks was rezoned by mu¬ 
nlcipality from dwelllng house dis¬ 
trict to industrial district. 

Ohio.—Partain v. City of Brooklyn, 
133 N.E.2d 616, 101 Ohio App. 279. 

(4) Vlllage*s rezoning from com¬ 
mercial use to slngle-famlly use of 
one of elght tracts which were widely 
scattered through village, in view of 
fact that rezoning brought rezoned 
and adjacent property under a similar 
use classification, without prejudice 
to, or preference of, property rezoned. 
Ohio.—State ex rei. Kangesser Co. v. 

Village of Beachwood, App., 128 N. 

B. 2d 127. 

(5) Other instances. 

N.Y.—^Hayes v. City of Yonkers, 143 
N.Y.S.2d 699, afflrmed 152 N.Y.S.2d 
213, 1 A.D.2d 1031. 

Ohio.—^Partain v. City of Brooklyn, 
Com.Pl., 138 N.E.2d 180, afflrmed 
183 N.E.2d 616, 101 Ohio App. 279. 
Pa.—Jarrett v. Horsham Tp, Bd. of 
Adjustment, Com.Pl., 78 Montg.Co. 
264. 

Tex.—Goddard v. Stowers, Civ.App., 
272 S.W.2d 400—Skinner v. Reed, 
Civ.App., 265 S.W.2d 850. 
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such as the relative size and nature of the areas in- 
volved.^® 

Where the zoning amendment is part of a com¬ 
prehensive plan it is not spot zoning and con- 
siderations of public health, safety, and welfare 
may sometimes justify such a change as part of a 
comprehensive, well-considered plan in the public 
interest.^8 So, a municipality may sometimes have 
power to relieve a particular lot from a restriction 
applicable to a general district if the peculiar con- 
ditions of such lot or the public good so requires, as 
in the case of special hardship caused by the pro- 
hibition of the only or best use of which the lot is 
susceptible;^® and the refusal so to rezone the prop- 
erty may be arbitrary, discriminatory, confiscatory, 
and an abuse of discretion.50 


It has been held that an amendatory zoning ordi- 
nance placing nearby properties in a lower classifica- 
tion, and to that extent freeing such property from 
the burden of the original ordinance, deprives own- 
ers of other property of no legal rights, since the 
amendatory ordinance took nothing from them on 
which they had a right to insist.^l 

Property subject to nonconforming use. The re- 
classification of certain property for a use different 
from that of the surrounding area is not improper 
spot zoning where such property was subject to a 
nonconforming use, the effect of which was the same 
as though the property had been originally classi- 
fied for the use to which it was subsequently 

changed.®2 


4G. Belative size as ditexuinlnsr fac¬ 
tor 

Betermlnlng: factor of whether re- 
zoning is spot rezoning: and illegal 
and invalid is not merely size of lot 
rezoned but rather size of rezoned 
area in comparison with size of other 
zoned areas within municipality as 
represented by zoning plan. 

N.J.—Jones v. Zoning Bd. of Adjust- 
ment of Long Beach Tp., 108 A2d 
498, 32 N.J.Super. 897. 

S^-lxLtegxated traot 
Where City amended zoning ordi¬ 
nance so that a tract was changed 
from a second-residential district to a 
thlrd-residential district, thereby 
maJsing lawful erection of multiple 
dwelling houses and apartment hous- 
es, and amendment aifected a terri- 
tory of forty-seven acres composed 
of thirty-two acres on which it was 
proposed to erect apartment houses, 
and thirty-two acre tract was self-in- 
tegrated and unrelated to adjoining 
property, change in zone applying to 
whole of forty-seven acres was not 
spot zoning and action of City com- 
mission in amending ordinance was 
not arbitrary or capricious. 

N.J.—Hendlin v. Fairmount Const 
Co., 72 A.2d 541, 8 N.J.Super. 810. 

47. Ala,—Shell Oil Co. v. Edwards, 
81 So.2d 535, 263 Ala. 4, certiorari 
denied 76 S.Ct. 189, 350 U.S. 855, 
100 L.Ed. 780. 

Conn.—^Levinsky v. Zoning Commis- 
sion of City of Bridgeport, 127 A2d 
822, 144 Conn. 117. 

lowa.—^Keller v. City of Councll 
BlufCs, 66 N.W.2d 118, 246 lowa 
202 . 

N.T.—^Fitchett Crescent Corp. v. City 
of New York, 155 N.Y.S.2d 272. 

48. Conn.—^Levlnsky v. Zoning Com- 
mission of City of Bridgeport, 127 
A.2d 822, 144 Conn. 117—-Hilis v. 
Zoning Commission of Town of 
Newington, 96 A.2d 212, 139 Conn. 
603. 


lowa.—^Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 202. 
Md.—Corpus Juzis Secundum olted in 
Huff V. Board of Zoning Appeals of 
Baltimore County, 133 A.2d 83, 89, 
214 Md. 48—^Ellicott v. Mayor and 
City Council of Baltimore, 23 A.2d 
649, 180 Md. 176. 

N.J.—Sleber v. Laawe, 109 A.2d 470, 
33 N.J.Super. 116. 

N.T.—^Hermann v. Incorporated Vil- 
lage of East Hilis, 104 N.Y.S.2d 592, 
afflrmed 109 N.Y.S.2d 182, 279 App. 
Dlv. 763, appeal denied 110 N.Y.S. 
2d 283, 279 App.Div. 799. 

Tex.—Corpus Juris Secundum eited 
in McNutt Oil & Refining Co. v. 
Brooks, Civ.App., 244 S.W.2d 872, 
877. 

Balation to public welfare as essen- 
tial element of spot zoning 
A reclassidcation of realty can be 
considered as improper spot zoning 
only when it faiis to bear a substan- 
tial relation to public health, safety, 
morals, and general welfare, and is 
out of harmony and in conflict with 
comprehensive zoning ordinance. 

Md.—^Eckes v. Board of Zoning Ap¬ 
peals of Baltimore County, 121 A.2d 
249, 209 Md. 432—^Hedin v. Board of 
County Com’rs of Prince Georges 
County, 120 A2d 663, 209 Md. 224— 
Offutt V. Board of Zoning Appeals 
of Baltimore County, 106 A.2d 219, 
204 Md. 551. 

Electric piant 

Where public utility intended to 
construet steam generating plants on 
land which was unflt for any other 
purpose because of floodwaters, 
amendment rezoning land from resi- 
dential district to heavy industrial 
area in order to permit construetion 
of steam electric generating plants 
was not void as spot zoning or viola- 
tive of due process clause of state or 
federal Constitution. 

Mo.—State ex rei. Christopher v. Mat- 
thews, 240 S.W.2d 934, 862 Mo. 242. 
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Farking lot 

An ordinance grantlng property 
owner a special permit to use rear 
part of his premises located in an 
apartment district as free automobile 
parking lot, which was adopted in ac- 
cordance with plan designed to af- 
ford parking space for Stores in block 
across from the lot which was in a 
commercial zone, was not invalid as 
unreasonable or arbitrary. 

N.Y.—Bowen v. Hider, 37 N.Y.S.2d 76. 

49. Md.—Cassel v. Mayor and City 
Coimcil of Baltimore, 73 A.2d 486, 
195 Md. 348—Ellicott v. Mayor and 
City Council of Baltimore, 23 A.2<i 
$49, 180 Md. 176. 

Wlthiu spirit of comprehensive 
Boheme 

Spirit of comprehensive city zoning 
ordinance is not violated, nor is it in- 
consistent with ordinance to grant a 
just and reasonable exception by 
amendment based on character and 
use of property not similar to other 
property in district, but which is now 
and was distinguishable before adop- 
tion of ordinance. 

lowa.—^Keller v. City of Council! 
Bluffs, 66 N.W.2d 113, 246 lowa 202. 

60. Fla.—^Etammond v. Carlyon, 96 
So.2d 219. 

51. Md,—Chayt v. Maryland Jockey 
Club of Baltimore City, 18 A2d 856, 
179 Md. 390. 

52. Cal.—Safeway Stores v. City 
Council of City of San Mateo, 194 P. 
2d 720, 86 C.A.2d 277. 

lowa.—Corpus Juris Secundum guoted 
in Keller v. City of Council Bluffs, 
66 N.W.2d 113, 120, 246 lowa 202. 

Md.—Chayt v. Maryland Jockey Club 
of Baltimore City, 18 A.2d 866, 179 
Md. 390. 

Tex.—Corpus Juris Secundum guoted 
in Goddard v. Stowers, CivApp.^ 
272 S.W.2d 400, 403. 
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Mortuaries or funeral homes, The nile against 
spot zoning has been applied to zoning amendments 
'which created a special district o£ a small area in 
order to permit the operation of a funeral horne 

or mortuary.63 

§ 92. Other Circumstances and Conditions 
to Be Considered 

The necessity op advisablllty of changea In zoning reg¬ 
ulatione nnust be determined after consideratlon of all 
relevant circumstances and conditions. 

The necessity or advisability of making a change 
or amendment in zoning regulations,^^ and the pro- 
priety thereof,55 must be determined in the light of, 


ZONING §§ 91-92 

and after consideration of, all relevant circumstanc¬ 
es and conditions, existing at the time of its enact- 
ment.6® Since, as discussed above, § 83, the power 
to change or amend zoning regulations is subject to 
the same limitations as the original zoning power, 
matters which are required to be considered in mak¬ 
ing the original zoning regulations must also be 
considered in making changes in such regulations.57 
It is appropriate, in considering a zoning change, to 
view the munidpality as a whole and to plan for 
the future.58 

On the other hand, various matters have been held 
not to be entitled to substantial consideration,5^ or 


£3. Md.—Cassel v, Mayor and City 
Councll of Baltlmore, 78 A.2d 486, 
195 Md. 348. 

JUbseaoe of objeotlona 

Where city zoning ordlnance pro- 
hlbited use of property in residentlal 
.use district for funeral horne, and 
.amendment which created separate 
commercial district of a single lot 
located in residentlal use district to 
•enable operation of a funeral horne 
thereon was spot zoning notwith- 
standing no objections were raised 
prior to its enactment. 

Md.—Cassel v. Mayor and City Coun- 
cil of Baltlmore, supra. 
JBnlargexaeiLt of ezisrting mortuary 
Where mortuary, which was lo¬ 
cated in residentlal district, was 
sought to be enlarged but bulldlng 
permit was refused, whereupon a 
spot zone ordlnance was passed 
amending the general zoning ordi- 
nance by classifying the mortuary 
premises as being in a commercial 
district Instead of residentlal, leavlng 
the premises surrounded by residen- 
tial district, such classiflcatlon was 
arbitrary, without substantial rea- 
son, and void. 

Mo.—^Mueller v. C. Hoffmelster TJn- 
dertaking & Livery Co., 121 S.W.2d 
775. 343 Mo. 430. 

64. D.C.—^Lewis v. District of Co- | 
lumbia, 190 F.2d 26. 89 TJ.S.App.D.C. 
72. 

B5. Mass. —Caires v. Bulldlng Com’r 
of Hingham, 83 N.R2d 650. 323 
Mass. 689. 

Welght of collective jxidgment at 
town meeting 

Due regard must be accorded to 
collective Judgment of those famillar 
wlth locality and circumstances pre- 
valling in town, in passlng on valid- 
Lty of amendment of zoning bylaw. 
Mass.—Caires v. Bulldlng Com’r of 
Hingham, supra. 

Oeoency of last conslderaldoii or ao- 
tlon 

Where town plan and zoning com- 
misslon refused to grant application 
to change comprehensive plan and to 


change zone of certain land from 
agricultural to business to permit es- 
tablishment of local shopping center 
because, among other things, major 
portion of land was subject to flood- 
ing and zoned business areas were 
adequate for local needs for a number 
of years. commlssion acted illegally 
and arbitrarily and abused its discre- 
tion in two months later granting an 
application for change of zone from 
agricultural to business for use as 
regional shopping area. 

Conn.—Mills v. Town Plan and Zon¬ 
ing Commission of Town of Wind- 
sor, 140 A.2d 871, 145 Conn. 237. 
Girciiiustaaoes held not to establlsh 
invalidity 

Facta, if true, that it did not occur 
to councll to change zoning ordlnance 
until landowner flled petition for 
change, that councll did not have idea 
what sort of enterprise owner in- 
tended to conduct on rezoned land, 
that borough did not need additional 
commercial land but had critical 
shortage of residentlal land, that 
pians to raze bulldlngs and erect new 
ones in original commercial districts 
were being interfered with by threat 
of shopping center on rezoned tract, 
that amended zoning ordlnance did 
not adhere to zoning plan, and that 
business facilities should be placed 
in geographical center of borough 
were not sufficient to show that 
amended zoning ordlnance was not in 
conformity with enabling statuta 
Pa.—Appeal of Lieb, 116 A.2d 860, 179 
Pa.Super. 318. 

56. Ohio.—White v. City of Cincin¬ 
nati, 138 N.B.2d 412, 101 Ohio App. 
160. 

57. Conn.—^Mallory v. Town of West 
Hartford, 86 A.2d 668, 138 Conn. 
497. 

D.C.—Prentiss v. American Univer- 
sity, 214 F.2d 282, 94 U.S.App.D.C. 
204, certiorari denied Wrather v. 
American University, 76 S.Ct. 217, 
348 U.S. 898, 99 L.Ed. 706. 

Same reasons and basis justifying 
zoning of an area in first instance 
will likewise justify change in classi- 
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flcations if and when conditions and 
circumstances warrant and Justify 
same. 

La.—^Archer v. City of Shreveport, 
App., 85 So.2d 337. 

PartiLoular consideratloas 
Statutory principies that zoning 
regulations of town be made with 
reasonable consideration as to char¬ 
acter of district and its peculiar sult- 
ability for particular uses, and with 
view to encouraging most appropriate 
use of land throughout such munici- 
pality, control action of a zoning com¬ 
mission with respect to a proposed 
change of zone as well as with re¬ 
spect to original zoning. 

Conn.—^Hills v. Zoning Commission of 
Town of Newington, 96 A2d 212, 
139 Conn. 603. 

56. Mass.—Cohen v. City of Lynn, 
132 lSr.E.2d 664, 333 Mass. 699. 

59. N.J.—^Hendlin v. Fairmount 

Const. Co., 72 A.2d 541, 8 N-J.Super. 
810. 

Snfficienoy of sohool, water, and flre* 

fightiiLg f soilltles 

Objection to amendment of zoning 
ordlnance which changed area from a 
second-residential district to a third- 
residentiai district, thereby permit- 
ting erectlon of multiple dwellings, 
on ground that school facilities, wa- 
ter Service and pressure, and flre- 
flghtlng facilities would be inade- 
quate when apartment houses to be 
constructed were completed and oc- 
cupied, was not valid, since it was 
city’s duty to supply all such facili¬ 
ties as needed. 

N.J.—^Hendlin v, Fairmount Const 
Co., supra. 

ISorality of legal gambUng 
In view of fact that gambling is 
legal, amendment to zoning ordlnance 
which would permit enlargement of 
facilities at race track where parl- 
mutuel bettlng was carried on could 
not be invalldated on ground that it 
would not promote morals of com- 
munity. 

N.J.—^Hochberg v. Borough of Free- 
hold, 123 A.2d 46, 40 N.J.Super. 276. 



101 C.J.S. 


§§ 92-03 ZONING 


at least not to constitute a conclusive considera- 
tion,®® or to preclude rezoning.^i 

MoHve for initiation of proceeding. The validity 
of a proceeding to change zoning regulations is not 
affected by the motive o£ the commission in initiating 

the proceeding.®^ 

Efficient or besi use of property. A change in the 
zoning plan should not be made in order to preclude 
an efficient and economic use of particular lands.®® 
On the other hand, a zoning change or amendment 
is not invalid as to a property owner because such 
change does not permit the best possible use of his 
property.®^ 

Increase in municipality^s tax yield. The fact that 
an amendment or rezoning might operate to increase 
the tax 3 deld to the town or municipality is not, of 
itself, sufficient to sustain the change.®® 


§ 93. -Existing Uses of Properties 

Consideratiori may and should be gfven to the nature 
of existing uses and the marked tendencles therein, and 
the sufficlency of existing bulidings for the uses to which 
they are presently put. 

In making zoning changes, consideration may and 
should be given to the nature of the existing uses in 
the area and the marked tendencies therein,®® and 
the real character of the neighborhood and the uses 
existing on neighboring properties ;®7 and a change 
in zoning classification which brings it into harmony 
with property use and development and serves to 
protect existing uses and values usually represents 
a desirable zoning practice.®® 

So, also, the body authorized to make amendments 
to zoning laws is entitled to consider such factors 
as the adequacy and good condition of existing 
buildings for the uses to which they are presently 
being put,®® the need of the community for those 


XSLOwledsro of ftLture use of property 
Council may rezone an area without 
detailed knowledge of particular use 
to be made of it 

Pa.—Appeal of Lieb, 116 A.2d 860,179 
Pa.Super. 818. 

60. Z&oreased demaiid for liomesites 

A City is not reguired to lessen its 
zoninsr standarda because of In- 
creased dexnands for homesites in a 
community and such demands cannot 
be a foundatlon for a clalm that rea- 
sonable administration of the zoning 
laws requires a reduction of zoning 
classlfLcations to make way for a 
greater concentratlon of population. 
Ohlo.—City of Buclld v. Lakeshore 
Co., 133 N.B.2d 872, 102 Ohio App. 
96. 

61. N.J.—^Panale v, Borough of Has- 
brouck Heights, 139 A.2d 749, 26 
N.J. 320. 

Avallability of other laad 
Fact that there is other land in 
City available for manufacturing did 
not require that subject area which 
had prevlously been zoned for resi- 
dential be kept in residentlal classifi¬ 
cation. 

Mass.—^Raymoud v. Oommlssloner of 
Public Works of Lowell, 131 N.Ei.2d 
189, 383 Mass. 410. 

ExteuBlveness of developnieiit 
Municipality did not lose its power 
to change its zoning ordinance merely 
because,it was about ninety per cent 
developed. 

N.J.—^Fanale v. Borough of Has- 
brouck Heights, 189 A.2d 749, 26 
N.J. 820. 

68. B.C.—^Larrabee v. Bell, 10 F.2d 
986, 66 APP.0.C. 121, certiorari de- 
nied U. S. ex rei. Tarela v. Bell, 
46 S.Ct 484, 271 U.S. 670, 70 L.Bd. 
1143, followed in Yarela v. Bell, 10 
F.2d 989, 66 App.D.C. 124, certiorari 
denied U. S. ex rei. Yarela v. Bell, | 


46 S.Ct. 484. 271 U.S. 670, 70 L.Ed. 
1143. 

63. N.J.—^Ridgefleld Terrace Realty 
Co. V. Borough of Bidgefleld, 65 A. 
2d 812, 136 N.J.Law 311. 

N.T.—^Preeman v. City of Tonkers, 
129 N.r.S.2d 703, 205 Misc. 947. 

Hyde v. Incorporated Village of 
Baxter Bstates, 140 N.Y.S.2d 890, 
afflrmed 156 N.Y.S.2d 378, 2 App. 
Div.2d 889. affirmed 145 N.B.2d 28, 
3 N.Y.2d 873, 166 N.Y.S.2d 314. 
Sasty adoptlon 

Where City commissioners at time 
of property ownez^s application for 
permit to erect apartment buildings 
hastily adopted prohibitory ordi¬ 
nance, such attempt to prevent hlgh- 
est use of property, for which it had 
been zoned for seven years, was ar- 
bitrary and did not preclude contem- 
plated use of property. 

N.J.—Yine v. Zabriskia 8 A.2d 886, 
122 ]Sr.J.Law 4. 

Vse for dzive-ln theater 
Where all territory surrounding 
tract on which it wa^ desired to con¬ 
struet an outdoor drlve-ln moving 
picture theater, was, with few excep- 
tions, either vacant, unimproved land, 
or devoted to heavy industrial plants, 
and about fifty-seven per cent of land 
in village was vacant, so that there 
were several hundred acres of vacant, 
unimproved land available for indus- 
trial development, and ample vacant 
property for residentlal use, amend¬ 
ment of zoning ordinance of village 
80 as, in elfect, to prohiblt construc- 
tion of such theaters within village 
was unreasonable and arbitrary. 

IlL—^People ex rei. Trust Co. of Chi- 
cago V. Ylllage of Skokle, 97 N.E.2d 
310, 408 IU. 397. 

66. N.Y.—Hayes v. City of Yonkers, 
143 N.Y.S.2d 699, affirmed 152 N.Y. 
S.2d 213, 1 A.D.2d 1031. 
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65. Pa.—^Putney v. Ablngton Tp., 108 

A. 2d 134, 176 Pa..Super. 463. 
Mnaicipality is. flnanclal stralts 

Fact that municipality had only 
very small areas for industrial use 
from which tax revenues could be ob- 
talned and that rapid growth created 
serlous flnancial problems in fumish- 
ing the municipal Services would not 
Justify the rezoning of an area to 
give nonconforming users commercial 
privUeges. 

Mich.—South Central Imp. Ass'n v. 
City of St. Clair Shores, 82 N.W.2d 
453, 348 Misc. 153. 

66. N.J.—^Bogert v. Washington Tp.. 
Bergen County, 131 A.2d 635, 45 
N.J.Super. 13. 

trse of property as unit 
Where property located in residen- 
tial district had been used for many 
years as a railroad yard, property 
was properly treated as a unit in re- 
classifying it as a business zone^ al- 
though parts of area could not be 
made available for construction of 
buildings without fUling and other 
Work. 

Mass.—Caires v. Buildlng Com'r of 
Hingham, 83 N.B.2d 550, 323 Mass. 
589. 

67. B.C.—^Lewis v. Bistrict of Co- 
lumbia, 190 F.2d 25, 89 U.S.App. 

B. C. 72. 

Md.—^Eckes v. Board of Zoning Ap- 
peals of Baltimore County, 121 A. 
2d 249, 209 Md. 432. 

Ohlo.—Curtiss v. City of Cleveland, 
App., 130 N.E.2d 342. 

68 . 111.—^Liberty Nat. Bank of Chica- 
go V. City of Chicago, 139 N.B.2d 
235, 10 IlLZd 137. 

69. B.C.—^Lewls v. Bistrict of Co- 
lumbla, 190 F.2d 25, 89 U.S.App.B.C. 
72. 



101 C.J.S, 


ZONING §§ 03-95 


uses,*^® and the style and attractiveness of the exist- 
ing buildingsJ^ 

g 94 . -Property Values 

The extent to wtilch the value of property is afTected 
by a zofiing amendment wlll be considered in determining 
ita validity, aithough incidental benefit or detrlment ia of 
no direct conaequence and ia not controiling. 

In determining the validity of a zoning amend¬ 
ment, the extent to which the value of property is 
affected thereby will be considered.^^ Neverthe- 
less, incidental benefit or detriment to the owners, 
either of the re-zoned property or of neighborhood 
property, is generally of no direct consequence in 
determining the validity of rezoning legislation,^^ 
and certainly is not controiling ;74 and where a 
change in a zoning regulation is reasonable and 
profer in other respects, it is not rendered invalid 


becausc of the adverse effect of such change on ccr- 
tain properties.^s 

Accordingly, regulations should not be changed or 
amended merely because certain individuals desire 
a change*^® or because economic gain would accrue 
to some property owners.^^ Conversely, the zoning 
authority is not deprived of power to make a proper 
change, nor should it refuse to make it, by the fact 
that the change may be detrimental to, and opposed 
by, numerous property owners and residents of the 
area, where the change is for the general welfare of 
the municipality.*^® 

§ 95. -Trafific Conditions 

Traffie conditions In an area Involved In a zoning 
change, and the effect of sucti change on trafflc conditions, 
must be considered. 


D.C.—^Lewis v. Dlstrict of Co- 
lumbia, supra. 

71. D.C.—^Lewls v. Dlstrict of Co- 
lumbia, supra. 

72. 111.—^ICetropolitaii Life Ins. Co. 
V. City of Chicagro, 84 N.B.2d 825, 
102 111. 581. 

Faotozs affectlng welglit in considezA- 
tion 

Althoughi depreciation of value re- 
sultingr from rezoning: is ordlnarily 
only one circumstance to be consid¬ 
ered in determlnatlon of validity of 
zoning ordinance, its gn:'eatest weight 
is found in cases where it is propoaed 
to change zone, not because of any 
change of conditlon in locality of re¬ 
zoning, but to satisfy or relieve con- 
dition in some other and unspecifled 
locatlon. 

Ohio.—Whlte v. City of Cincinnati, 
188 N.B.2d 412, 101 Ohio App, 160. 

73. Mass.—^Raymond v. Commisslon- 
er of Public Works of Lowell, 131 
K.E.2d 189, 333 Mass. 410. 

N.T.—^Preeman v. City of Tonkers, 
129 N.Y.S.2d 703, 205 Mlsc. 947. 

Schloeger v. Incorporated Village 
of Manorhaven, Nassau County, 96 
N.T.S.2d 146. 

Tex.—City of Waxahachie v. Wat- 
kins, 275 S.W.2d 477, 154 Tex. 206. 
BeolassifLontion of entlre area Jnsti- 
fled 

VThere circumstances surroundlng 
a three-block area were such that a 
reclassification of entlre area to re¬ 
move zoning restrictlon would have 
been justified, and restrictlon was re- 
moved as to only a small segment of 
that area, aithough adjolning owners 
in that area mlght logically have 
complalned of discriminatlon by fall- 
ure to remove restrlctlons from thelr 
property, they were not entitled to 
complain that reclassification of a 
portion thereof damaged value of 
their property. 
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Ky.—Shemwell v. Speck, 265 S.W.2d 
468. 

74. 111.—^Metropolitan Life Ins. Co. 
V. City of Chicago, 84 N.B.2d 825, 
402 111. 581. 

75. Cal.—^Robinson v. City of Los 
Angeles, 304 P.2d 814, 146 C.A2d 
810. 

76. 111.—^Mahoney v. City of Chicago, 
137 N.E.2d 37. 9 Ill.2d 156—Trust 
Co. of Chicago V. City of Chicago, 
96 N.B,2d 499, 408 IU. 91—Wese- 
mann v. Village of La Grange Park, 
94 N.E.2d 904, 407 111. 81—Offner 
Electronics v. Gerhardt, 76 N.E.2d 
27, 398 111. 266—Kennedy v. City 
of Evanston, 181 N.E. 312, 348 IU. 
426. 

N.T.—^Deligtisch v. Town of Green- 
burgh, 136 N.T.S.2d 220. 

77. Conn.—Strain v. Mims, 193 A. 
754, 123 Conn. 275. 

111.—Kennedy v. City of Chicago, 142 
N.E,2d 697, 11 I11.2d 302—Mahoney 
V. City of Chicago, 137 N.B.2d 37, 9 
I11.2d 156. 

Liebllng v. Fradine, 127 N.B.2d 
684, 6 Ill.App.2d 409. 

Md.—Texas Co. v. Harker, 129 A.2d 
384, 212 Md, 188—Mettee v. County 
Com’rs of Howard County, 129 A2d 
136, 212 Md. 267—^Montgomery 

County Council v. Scrimgeour, 127 
A.2d 528, 211 Md. 306. 

Mass.—Whittemore v. Building In¬ 
spector of Palmouth, 46 N.B.2d 
1016, 813 Mass. 248—Leahy v. In¬ 
spector of Buildings of City of New 
Bedford, 31 N.E.2d 436, 308 Mass. 
128. 

Mo.—State ex rei. Swofford v. Ran- 
dall, App., 286 S.W.2d 364. 

Or.—^Page v, City of Portland, 166 P. 
2d 280, 178 Or. 632. 

]&egi8lative disoreticaL 

A munlcipal legislative body can 

determine whether business island 

permitted by zoning ordinance in res- 
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Idential dlstrict should be enlarged, 
and mere fact that owner may enjoy 
greater benefits or that his property 
will be enhanced in value If size of 
islands is increased cannot entitle 
him to compel allowance of such in- 
crease in size. 

Cal.—Safeway Stores v. City Council 
of City of San Mateo, 194 P.2d 720, 
86 C.A.2d 434. 

Befosal hSld not arbltrazy 

Mere fact that commercial use may 
be more profitable than residential 
use of realty is not suflElcient show- 
Ing^of unwarranted hardship on part 
of landowner to make refusal to 
change zoning dassification to com¬ 
mercial use an arbitrary or discrim- 
inatory act. 

Ky.—^Ftied v, Louisville and Jeffer- 
son County Plannlng and Zoning 
Commission, 258 S.W.2d 466. 
Property oapable of fdll use 
Economic gain to landowner is In- 
sufficient reason for invoking amend- 
ing power of township board to re- 
zone landowner^s property, when 
such property is capable of full use 
within limitations for which it is 
zoned. 

Mich.—Penning v. Owens, 65 N.W.2d 
831, 340 Mich. 355. 

78. Conn.—^Bartram v. Zoning Com¬ 
mission of City of Bridgeport, 68 
A.2d 308, 136 Conn. 89. 

N.T.—^Palmer v. Furman, 127 N.T.S. 

■ 2d 7, 283 App.Div. 664. 

Fltchett Crescent Corp. v. City 
of New Tork, 156 N.T.S.2d 272— 
Soule V. Town of Perinton, 162 N. 
T.S.2d 734, appeal dismlssed 156 
N.T.S.2d 986, 2 A.D.2d 834— 

Schloeger v. Incorporated Village 
of Manorhaven, Nassau Coimty, 96 
N.T.S.2d 146. 

Ohio.—Curtiss v. City of Cleveland, 
144 N.E.2d 177. 166 Ohio St. 609. 
Pa.—Appeal of Lieb, 116 A.2d 860, 
179 Pa.Super. 818. 
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§§ 95-97 ZONING 

Traffic conditi ons in an area involved in an 
amendment or change in zoning regulations or clas- 
sification, and the effect of such change on the traf¬ 
fic conditions, must be given consideration;*^^ and 
consideration with respect to traffic conditions may 
properly be given not only to the welfare of the 
inhabitants of the municipality, but also to the con- 
venience and welfare of the traveling public^O 
Thus, an increased volume of traffic may be such a 
change of condition as to constitute a reasonable 
basis for rezoning property nearby,^! although it 
has also been held that the chang^ng of zoning dis- 
tricts merely because of traffic conditions is improper 
and destroys the stability of zoning.82 gjiy event, 
a rezoning is not invalidated by the mere fact that 
it may resuit in an increase of traffic congestion.83 

§ 96. -Apartment Hotis.es 

In passing on the advlsability of zoning changes with 
respect to the construction of apartment houses, consid¬ 
eration shouid be given to ali relevant circumatances and 
conditions. 

In passing on the advisability of changes of zon¬ 
ing laws with respect to the construction of apart¬ 
ment houses, consideration may and shouid be given 
to all relevant circumstances and conditions.®^ Thus, 
consideration may be given to the fact that apart¬ 
ment houses are not inherently benign, but, on the 
contrary, present problems and congestion and may 
have deleterious impact on other uses,®5 so that even 

79- Md.—^Price v. Cohen, 182 A.2d 
126. 213 Md, 457. 
railure aji ahase of dlsoretLoa 

G-rantingr of reclassificatlon of pro- 
posed shopping* center site without 
glvinsr materlal consideration to traf- 
flc conditions was an abuse of dis- 
cretlon, 

Md.—^Price v. Cohen. supra. 

80. Altez oonstmotion of azterlal 
lilfirhway 

In changringr zoningr classiflcatlon 
of territory after construction of 
main arterial highway, city council 
could properly consider not only wel¬ 
fare of Inhabitants of city, but con- 
venience and welfare of traveling 
Public using such highway. 

Tex.—^McNutt Oil & Refinlng Co. v. 

Brooks, Clv.App., 244 S.W.2d 872. 

81. Besult of Street wldendnff 
Tremendously increased volume of 

traffic ensuingr since widenlngr of 
Street was such changre of condition 
as constituted reasonable basis for 
rezoning property facing road from 
resldential to apartment use. 

Tex.—Clesi v. Northwest Dallas Imp. 

Ass’n. Civ.App., 263 S.W.2d 820, 
error refused no reverslble error. 

82. N.T.—^Dellgtisch v. Town of 
Greenburgh, 135 N.T.S.2d 220. 


though apartment houses were initially deemed de- 
si rabie, the municipality may later conclude that 
more of them would be inimicable to its total wel¬ 
fare, and may change the zoning laws to prohibit 
the erection of more of them.®® 

Need of comty as affecting borough. The fact 
that the couniy in which a borough is situated needs 
more apartment houses is not such a consideration 
as will oblige the borough to leave its area open for 
them,®7 in the absence of a showing of extraordi- 
nary need, as that the county has so developed that 
the borough is the last hope for the solution of its 
problem.®® 

Vacant land. In determining the advisability of a 
zoning change to permit the construction of apart¬ 
ment houses, the fact that the land involved was a 
large tract mostly vacant may be considered as rele¬ 
vant if other relevant factors permit such use.®® 

§ 97. Regulations As to Particular Uses or 
Restrictions 

Particular amendments and changes flave been con¬ 
sidered, Including changes effecting a rezoning of property 
from residentia! to business, commerciai, or industriai use, 
and vice versa. 

Where an amendment or change in the regulations 
is reasonable under the circumstances and justified 
by considerations of the public welfare, property 
may be rezoned with respect to various uses or re¬ 
strictions,®® such as from residential to business or 


I Bestxlotions shouid not be lowered 
I on residential property merely be¬ 
cause it abuts on heavily traveled 
Street. 

N.T.—^Freeman v. City of Tonkers, 
129 N.T.S.2d 703, 206 Misc. 947. 

83. Fresoiuptioa of improvement in 
roadfl 

City ordlnance rezoning of vacant 
land, which had previously been 
zoned for agricultural uses, to light 
industriai uses, was not invalid, on 
ground that industriai uses would 
create Intolerable congestion of traf¬ 
fic and Inadequacy of sewer Service, 
where contention that such situation 
would resuit presupposed that roads 
and sewers would remain in their 
present limlted capacity, rather than 
that they would be improved in pro- 
portion to increasing public demands. 
Cal.—^Robinson v. City of Los Ange- 
les, 304 F.2d 814, 146 C.A.2d 810. 

84. N.J.—^Fanale v. Borough of Has- 
brouck Heights, 139 A.2d 749, 26 
N.J. 320. 

85. N.J.—^Fanale v. Borough of Has- 
brouck Heights, supra. 

86 . N.J.—^Fhnale v. Borough of Has- 
brouck Heights, supra. 
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87. N.J.—^Fanale v. Borough of Bas- 
brouck Heights, supra. 

88 . N.J.—^Panale v. Borough of Has- 
brouck Heights, supra. 

89. Mass.—Cohen v. City of Lynn, 
132 N.B.2d 664, 333 Mass. 699. 

90. N.T.—^Hoelzer v. Incorporated 
Village of New Hyde Park, 160 N. 
T.S.2d 765, 4 Misc.2d 96. 

From family dlstxlot to oommnnlty 
business dlstzict 

Ga.—Seckinger v. City of Atlanta, 
100 S.E.2d 192, 213 Ga. 666. 

From ooxnmeroial to business uses 
Ordinance reclassifying area from 
commerciai to business uses, thereby 
excluding business of spraying paint 
and protective coatings on metal 
Parts or fabrications manufactured 
elsewhere, had substantlal relation- 
ship to public health, safety, and 
welfare, and would not be disturbed. 
111.—Wechter v. Board of Appeals, 
119 N.E.2d 747, 3 IU.2d 13. 
Kospitals prohiblted 
Zoning ordinance amendment of 
borough prohibiting hospitals in res¬ 
idential zones bore a substantia! re- 
lationship to public heaUh, safety, 
morals, and general welfare. 
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commercial use,^i or to industrial tise^^ qj. in- 
dustrial use, or from agricultural use to industrial 
or light industrial use.^^ Indeed, under some cir- 


ZONING § 97 

cumstances the refusal to rezone property from resi- 
dential to business use may bc arbitrary and unrea- 

sonable.95 


N.J.—^Hasbrouck Helghts Hospltal 
Ass'n V. Borougrh of Hasbrouck 
Heights in Bergen County, 99 A.2d 
591, 27 N.J.Super. 476, reversed on 
other grrounds 105 A*2d 521, 16 N.J. 
447. 

Pexmlttinfir oonstraotioa of motels 
Mass.—^Bumham v. Board of Appeals 
of Gloucester, 128 K.E.2d 772, 833 
Mass. 114. 

Feimlttinsr erectioiL of jncluerator 
Aetion of town plan commission, in 
chansringr zoning regrulations so as to 
permit erection of an incinerator on 
a certain site, dld not constitute a 
taking of adjoining landO‘wner’s prop¬ 
erty without due proceaa of law, 
where it was found that improve- 
ments contexnplated in connection 
wlth erection of incinerator and erec¬ 
tion of incinerator itself by removal 
of an existlng nuisance would in- 
crease property values. 

Conn.—^De Palma v. Town Plan Com¬ 
mission of Greenwich, 193 A. 86$, 
123 Conn. 257. 

81. Ark.—City of Little Hock v. 
Henson, 249 S.W.2d 118, 220 Ark. 
663. 

Conn.—^Mallory v. Town of West 
Hartford, 86 A.2d 668, 138 Conn. 
497. 

Fla.—^Prink v. Orleans Corp., 82 So. 

2d 425, 159 Fla. 646. 

Md.—Eckes V. Board of Zoningr Ap¬ 
peals of Baltimore County, 121 A. 
2d 249, 209 Md. 432. 

N.J.—^Durrwachter v. Mayor & Coun- 
cil of Borough of Fair Lawn, 55 A. 
2d 832, 136 N.J.Law 314. 

N.T.—^Penataqult Ass’n v. Furman, 
129 N.T.S.2d 221, 283 App.Div. 875. 
S.C.—^Momeier v. John McAlister, 
Inc., 99 S.E.2d 177, 231 S.C. 626. 
Tex.—Goddard v. Stowers, Civ.App., 
272 S.W.2d 400. 

Change as improper spot zoning see 
supra § 91. 

No Bhopping (Ustxict in area 
Conn.—^Bartram v. Zoning Commis¬ 
sion of City of Bridgeport, 68 A.2d 
308, 136 Conn. 89. 

Tex.—Skinner v. Reed, CivApp., 265 
S.W.2d 850. 

Property fonuerly railroad yard 
Where property in residential dis- 
trict had been used for many years 
as a railroad yard, amendment of 
zoning bylaw so as to permit use of 
property for business purposes did 
not constitute an arbitrary selection 
or classification of property. 

Mass.—Caires v. Building Com'r of 
Hingham, 83 N.E.2d 650, 823 Mass. 
589. 

Ohange from apartnient honse usa 
Where tract of land zoned for 
apartment house use had for years 


been undeveloped and only buildings 
on it were constructed for commer¬ 
cial use, whether amendatory ordi- 
nance rezoning tract for commer¬ 
cial use thereby depreciating values 
of adjoining tract which was zoned 
and developed for apartment house 
use was an unreasonable exercise of 
clty*s pollce power was within dis- 
cretion of municipal legislatlve body 
primarily charged with the duty and 
responsibility of solving the matter. 
111.—^Zadwomy v. City of Chicago, 44 
N.B.2d 426, 380 111. 470. 

Eflect on nearby property 
Mere fact, if it was a fact, that 
extension of boundary of class A 
commercial zone to bring within zone 
one hundred feet along a certain 
Street might depreciate market value 
of nearby residential property would 
not render invalid an ordinance | 
changing classification of those one 
hundred feet from class A residen¬ 
tial to class A commercial. 

Pa.—^Holleam v. Silverman, 12 A.2d 
292, 338 Pa. 846. 

Eflect of vote 

Where only area mentioned in vote 
on zoning bylaw amendment was en- 
tlre area which had been located in 
residential district, effect of vote, as 
expressly stated on its face, was to 
change bylaw so that thereafter area 
should be put in a business zone, 
and vote in favor of amendment was 
a vote in favor of placing entire 
area in business district, notwith- 
standing a reference to '*the whole 
or any part of’* locus. 

Mass.—Caires v. Building Com’r of 
Hingham, 88 N.E.2d 650, 323 Mass. 
589. 

Change to pablio ntility district 
Wis.—^Higbee v. Chicago, B. & Q. R. 
Co., 292 N.W. 820, 235 Wis, 91, 128 
A.L.R. 734, 

Bezoning of part of raoe track 
An amendment to borough zoning 
ordinance to change from Class A 
residential zone to business zone a 
twenty-six acre triangle containing 
part of race track which had existed 
therein as prior nonconforming use 
and containing other largely unim- 
proved property, to permit enlarge- 
ment of facilities at race track could 
not be deemed so cleaxly contrary to 
broad community zoning aims so as 
to require court to nulUfy it. 

N.J.—Hochb erg v. Borough of Free- 
hold. 123 A.2d 46, 40 N.J.Super. 276. 

92. Mass.—^Raymond v. Commis- 
sioner of Public Works of Lowell, 
131 N.E.2d 189, 333 Mass. 410— 
Shannon v. Building Inspector of 
Wobum, 105 N.E.2d 192, 328 Mass. 
633. 


N.T.—Soule V. Town of Perinton, 152 
N.T.S.2d 734, appeal dismissed 156 
N.Y.S.2d 986, 2 A.D.2d 834. 

Ohio.—Johnson v. Grifflths, App., 141 
N.B.2d 774, appeal dismissed 131 
N.B.2d 897, 164 Ohio St. 393. 

Steam generating piant 
Where public utility intended to 
construet steam generating plants 
on land which was unfilt for any oth¬ 
er purpose because of floodwaters, 
amendment rezoning land from resi¬ 
dential district to heavy industrial 
area in order to permit construction 
of steam electric generating plants 
was not void as violatlve of due 
process clause. 

Mo.—State ex rei. Christopher v. Mat- 
1 thews, 240 S.W.2d 934, 362 Mo. 242. 

93. Conn.—^Parsons v. Town of 
Wethersfleld, 60 A.2d 771, 136 Conn. 
24. 

94. Effect on nearby property 
Fact that a zoning change may 

have some adverse effect on nearby 
property, as in depreciating value of 
such property, wlll not render Inval¬ 
id an ordinance rezoning land, which 
had previously been zoned for agri¬ 
cultural use, to light industrial uses. 
Cal.—Robinson v. City of Los Ange- 
les, 304 P.2d 814, 146 C.A.2d 810. 

95. Conn.—Suffield Helghts Corp. v. 
Town Planning Commission of 
Town of Manchester, 133 A.2d 612, 
144 Conn. 425—^Del Buono v. Board 
of Zoning Appeals of Town of 
Stratford, 124 A.2d 916, 148 Conn. 
673. 

Ky.—^Hamllton Co. v. Louisville & 
Jefferson County Planning and 
Zoning Commission, 287 S.W.2d 
434. 

Md.—^Hoffman v. Mayor and City 
Council of Baltimore, 79 A.2d 367, 
197 Md. 294. 

N.J.—^Bianchi v. Morey, 11 A.2d 406, 
124 N.J.L.aw 258. 

Befusal to penuit construction of 
hotel conrts 

Refusal of City council to rezone 
lots abutting on hlghway by-pass 
from residential to commercial clas- 
sifleation to permit construction of 
hotel courts thereon was manifestly 
arbitrary and caprlcious and unsup- 
ported by any substantial evidence, 
in view of showing that such lots 
had been so reduced in depth by con¬ 
struction of highway by-pass as to 
make them unsultable for residential 
construction, several other lots in 
the vicinlty had been rezoned for 
commercial use, and a distinet need 
existed for sleeplng accommodatlons 
in the area. 

Miss.—City of Hattiesburg v. Pitt- 
xnan, 102 So.2d 352. 
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§ 97 ZONING 

It may be proper to add certain business uses of 
property to the character of buildings which may be 
erected in certain residential districts,®® or to ex¬ 
clude certain kinds of businesses from a business 
district,®^ or otherwise exclude certain kinds of 
businesses from certain areas.^8 So, also, property 
may be changed from business or commercial to 
residential use,®^ or from industrial to residential 
use,i or from a business district to a multi-family 
district.2 An existing business zone may be extend- 
ed to include a vacant residential lot opposite and 


near which many business establishments had been 
permitted, as under previous exceptions.® 

On the other hand, where a change in the regu- 
lations is unreasonable and is not justified by con- 
siderations of the public welfare, various zone 
changes have, imder the particular circumstances, 
been held improper,^ such as a change from an in¬ 
dustrial or business use to a residential use,® or from 
residential use to business, commercial, of indus¬ 
trial use,® or in other cases under the particular cir- 


96. N.T.—^Nappi v. LaGuardia, 55 N. 

T. S.2d 80, 184 Mlsc. 775. afflrmed 
64 N.T.S.2d 722, 269 App.Div. 693, 
afflrmed 64 N.B.2d 716, 296 N.Y. 
652. 

97. N.J.— 420 Broad Ava Corp. v. 
Borough of Palisades Park, 61 A. 
2d 23, 137 N.J.Iiaw 520. 

88. G^oline sezvlce statloiui 

Municlpality could amend zoning: 
ordlnance so as to exclude srasoline 
Service stations from within flve hun- 
dred feet of any dwelling housa Pub¬ 
lic school, hospital, church, theater, 
publio llbrary or other public bulld- 
ing* housing* offices and public records 
of munlcipallty, slnce limitation was 
reasonable and in Interest of public 
health and safety. 

K.X—Sun Oil Co. V. Borough of 
Bradley Beach. 65 A.2d 778, 136 
N.XLaw 307, afflrmed 61 A.2d 236, 
187 N.J.Law 668. 

99. tr.S. —Geneva Inv. Co. v. City of 
St. liOUls, C.C.A.M:o., 87 F.2d 83, 
certiorari denied 67 S.Ct. 796, 301 

U. S. 692, 81 L..Bd. 1348. 

Md.—Serio v. Mayor and City Coun- 
cil of Baltimore, 119 A.2d 887, 208 
Md. 545—^Northwest Merchants 

Terminal v. 0*B.ourke, 60 A.2d 743, 
191 Md. 171. 

N.T.—Schloegrer v. Incorporated Vll- 
lage of Manorhaven, Nassau Coun- 
ty, 96 N.T.S.2d 146. 

Ohio.—State ex reL ICan^esser Co. v. 
Village of Beachwood, App., 128 N. 
B.2d 127. 

Buffer area 

(1) Pact that a particular plece 
of property is desired to be a bulfer 
between residential and industria! 
sections of a clty, is not a valid rea- 
son for zoninsr so>called bulfer area 
as residentia! property. 

Hd.—Hofibnan v. Mayor and City 
CouncU of Baltimore, 79 A.2d 367, 
197 Md. 294. 

(2) Where, except for two gasoline 
stations and a storage garage across 
the Street from plaintilTs lot, there 
was no business or industry within 
at least flve hundred feet of lot and 
area in which plalntUTs lot was lo- 
cated was adjacent to extensive park 
lands and to a large class A residen¬ 
tia! zone, the rezonlng of such area 
from industria! to class B residentia! 


to form a buffer between industria! 
area and park and class A residential 
areas was proper zoning practice. 
N.J.—Oliva V. City of Garfleld. 62 A. 
2d 673, 1 N.J. 184. 

1 « Fla.—^Atlantic Coast Line R. Co. 

V. City of JacksonvUle, 68 So.2d 
670. 

N‘.J.—Monmouth Lumber Co. v. 
Ocean Tp., 87 A.2d 9, 9 N.J. 64. 

2. Ohio.—Curtlss v. City of Cleve- 
land, 144 N.B.2d 177, 166 Ohio St 
509. 

3. Conn.—Suffield Heights Corp. v. 
Town Planning Commission of 
Town of Manchester, 133 A.2d 612, 
144 Conn. 425. 

N.J.—^Durrwachter v. Mayor & Coun- 
cil of Borough of Pair Lawn, 65 A. 
2d 832, 136 N.J.Law 314. 

4 . Ky.—-Hager v. Louisville & Jef- 
ferson County Planning & Zoning 
Commission, 261 S.W.2d 619. 

N.T.—Arveme Bay Const Co. v. 
Thatcher, 16 N.E.2d 687, 278 N.Y. 
222 . 

5. III.—Chicago Title & Trust Co. v. 
Village of Franklin Park, 122 N.B. 
2d 804, 4 I11.2d 304—People ex rei. 
Joseph Lumber Co. v. City of Chi¬ 
cago, 83 N.B.2d 692, 402 111. 321— 
Offner Blectronics v. Gerhardt, 76 
N.B.2d 27, 398 111. 266—2700 Irving 
Park Bldg. Corp. v, City of Chi¬ 
cago, 69 N.B.2d 827, 396 111. 138. 

Md.—^Northwest Merchants Termina! 
V. 0'Rourke, 60 A.2d 743, 191 Md. 
171. 

Mass.—Caputo v. Board of Appeals 
of SomervUle, 120 K.B.2d 763, 831 
Mass. 547. 

N.Y.—^Evanns v. Gunn, 29 N.Y.S.2d 
868 , 177 Mlsc. 85, afflrmed 29 N.Y.S. 
2d 160, 262 App.Div. 865. 
Oomparative yalue 
In determining reasonableness of 
rezonlng ordlnance changlng classifl- 
cation of area from commercia! use 
to duplex residence use, factor of 
comparative value of property for 
residence and commercia! purposes 
should be considered. 

IU.—OfCher Electronics v. Gerhardt, 
76 N.B.2d 27, 398 111. 266. 

Effect of petitlon. 

Fact that a petitlon for changlng a 
business zone to a residential zone 
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was signed by nearly one hundred 
per cent of the property owners in 
the vicinity did not prevent setting 
aslde of zoning ordlnance as unrea¬ 
sonable and arbitrary, where none of 
such owners who signed petitlon was 
adversely affected by challenged or- 
dinance. 

N.J.—^Phillips V. Township Council 
of Teaneck Tp., 198 A. 368, 120 N. 
J.Law 45, afflrmed 6 A.2d 698, 122 
N.J.Law 485. 

BnprovemeiLt of plot 
A zoning ordlnance changlng busi¬ 
ness zone to residential zone was 
unreasonable and would not prevent 
erectlon of one-story office building 
on a lot in front of existing business 
buildlng, where proposed new build- 
Ing was entirely innocuous as re- 
gards neighboring buildings and was 
a considerabis improvement of the 
plot. 

N.J.—^Piccadllly Ice Cream Co. v. 
Board of Com'rs of Town of Belle- 
vllle, 46 A.2d 563, 24 K.J.Misc. 263. 

6. Conn.—^Kuehne v. Town Council 
of Town of Bast Hartford, 72 A2d 
474, 136 Conn. 452. 

Ga.—Snow v. Johnston, 28 S.B.2d 270, 
197 Ga. 146. 

111.—^Eennedy v. City of Chicago, 142 
N.E.2d 697, 11 I11.2d 302. 

Mass.—^Atherton v. Selectmen of 
Boume, 149 N.B.2d 232—Smith v. 
Board of Appeals of Salem, 48 N. 
B.2d 620, 313 Mass. 622—Whitte- 
more v. Buildlng Inspector of Fal- 
mouth, 46 N.B.2d 1016, 818 Mass. 
248. 

Mich.—Scholnick v. City of Bloom- 
fleld Hilis, 86 N.W.2d 324, 350 
Mich. 187. 

Mo.—^Mueller v. C. Hoffmelster Un- 
dertaking & Ltvery Co., 121 S.W.2d 
776, 348 Mo. 430—Wippler v. Hohn, 
110 S.W.2d 409, 341 Mo. 780. 
N.H.—Edgewood Civic Club v. Blais- 
dell, 61 A.2d 617, 96 N.H. 244. 

N.J.—^Appley V. Township Committee 
of Bemards Tp., Somerset County, 
24 A2d 806, 128 3Sr.J.Law 195, af¬ 
flrmed Appley v. Township Com¬ 
mittee of Township of Bemards, 
28 A.2d 177, 129 N.J.Law 73—Hn- 
den M. B. Church v. City of Lin- 
den, 173 A. 693, 113 N.J.Law 188. 

Guaranty Const. Co, v. Town of 
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cumstances, a change from a suburban to a business 
use,^ or from waterfront to suburban use,8 or from 
agricultural to business or commercial use.^ So, 
also, it may be improper to impose certain restric- 
tions on the kinds of businesses which may be con- 
ducted,^® or to make a change in the height of build- 
ings permitted within a certain zone It may be 
improper to rezone certain property from a multiple 
dwelling to a commercial classification,^^ qj. fj-om a 
business zone to a multiple dwelling zone^^ or in- 
dustrial zone,^^ or to change certain property from 
one class of business zone to another.i® 

The fact that an area has been widely used for 
industrial purposes in violation of zoning regulations 
does not preclude the zoning authorities from refus- 
ing to rezone the area to permit such activityA® 


ZONING § 97 

Service stations. While under some drcumstanc- 
es an amendment or rezoning to permit the use of 
property for a Service station may be improper as 
not in furtherance of public health, safety, morals, 
or general welfare,^^ under other circumstances an 
amendment or rezoning so as to preclude the use of 
certain property for Service station purposes may be 
improper and invalid.^^ 

Govemmental use of property. Since a munici- 
pality acting in a govemmental capacity is not 
bound by, and may exempt itself from, the pro- 
visions of its basic zoning ordinance, as discussed 
infra § 135, it may amend such ordinance to per¬ 
mit the use of residential property for govemmental 
purposes deemed advisable and beneficial to general 
public welfare.i^ 


Bloomfleld, 168 A. 84, 11 N.J.Misc. 
613. 

Conuueroial garage 
Municipal authorities did not act 
capriciously or arbitrarlly in refua- 
ing to rezone a designated area so 
that property owner could operate a 
commercial garage in a residential 
district over objections of surround- 
Ing horne owners. 

Ark.—Noble v. City of Little Rock, 
266 S.W.2d 78, 223 Ark. 409. 

aestdential growth pzohiblted 
Where landowner purchased prop¬ 
erty within an area zoned for indus- 
try, but ordinance permitted residen¬ 
tial growth, and town subsequently 
amended zoning ordinance to prohibit 
any residential building in industrial 
zone and even though no industrial 
use was made of immediate area sur^ 
roimding landowiier's property, 
amendment was an unconstitutional 
exercise of police power as applied 
to such property. 

Oonn.—Corthouts v. Town of New- 
ington, 99 A.2d 112, 140 Conn. 284, 
38 A.L.R.2d 1136. 

Adjacent nonoonfonning commercial 
nse 

Existence of a nonconformlng com¬ 
mercial use adjacent to landowner^s 
lots, gradual elimlnation of which 
was contemplated under basic plan 
of zoning ordinance, could not be 
used as a reason justifylng action of 
township board in rezoning landown- 
er*s lots as commercial. 

Mich.—^Pennlng v. Owens, 66 N.W.2d 
831, 340 Mich. 355. 

Bvidenoe of Inoreasedl traillo over a 
dty Street, whether due to war ac- 
tivities of a temporary nature or oth- 
erwise. was insufilcient in and of it¬ 
self to afford reasonable ground for 
enactment of amendatory ordinance 
changing a use district from residen¬ 
tial to business. 

Or.—^Page v. City of Portland, 165 
P.2d 280, 178 Or. 682. 


7. Befasai to rezone held proper 
Where landowner’s property was 

adjacent to land zoned as a business 
district and where testimony at hear- 
ing disclosed two opinions were pos- 
sible as to proper use of land, re- 
fusal of board of county commission- 
ers to rezone property zoned subur¬ 
ban as a business was not arbitrary, 
capricious, and discriminatory. 
Wash.—Lilllons v. Gibbs, 289 P.2d 
203, 47 Wash.2d 629. 

8. Md.—^Board of County Com’rs of 
Talbot County v. Troxell, 132 A.2d 
845, 214 Md. 135. 

9. Conn.—Mills v. Town Plan and 
Zoning Commisslon of Town of 
Windsor, 140 A.2d 871, 146 Conn. 
237. 

Md.—American Oil Co. v. Miller, 102 
A.2d 727, 204 Md. 82. 

10. Gertaio. Stores in. hotels 
Amendment of zoning ordinance so 

as to eliminate from permissive uses 
beachwear, clothing, jewelry, and 
other similar shops within hotels of 
one hundred rooms or more, while 
permitting barber, beauty, tobacco, 
magazine, newspaper and drug sun- 
dry shops, and valet and massage 
Services, bears no substantial rela- 
tion to health, morals, welfare, or 
safety of public and is discrimina¬ 
tory, imconstitutional, and void as 
to hotel, construction of which had 
been planned and commenced prior to 
amendment. 

Fla.—City of Miami Beach v. 8701 
Collins Ava, 77 So.2d 428. 

11. 111.—^Mlchigan-Lake Bldg. Cor- 
I poratlon v. Hamilton, 172 N.B. 710, 

I 340 111. 284. 

12. Mo.—Wlppler v. Hohn, 110 S.W. 
2d 409, 341 Mo. 780. 

13. N.J.—^Ingannamort v. Borough 
of Fair Lawn, 43 A.2d 684, 133 N. 

I J.Iiav lU. 
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14. Ohio.—^Murdock v. City of Nor- 
wood, Com.Pl., 67 N'.B.2d 867. 

15. Pa.—De Blasiis v. Bartell, 18 A. 
2d 478, 143 Pa.Super. 485. 

ZUegal addltloa to bnllding 
An ordinance amending a zoning 
ordinance so as to change designation 
of defendanfs comer property from 
class A commercial to class C com¬ 
mercial, passed to enable defendant 
to maintain an illegal addition to 
second story of his building in viola¬ 
tion of zoning regulations with re- 
spect to airspaces to be left open for 
dwelllngs which defendant had pre- 
viously been ordered to remove by 
City authorities and by court action 
by owners of adjoining properties 
used solely for residence purposes, 
was void as discriminatory and un- 
reasonable. 

Pa.—De Blasiis v. Bartell, supra. 

10. CaJ.—^Lockard v. City of Los An- 
geles. 202 P.2d 38, 33 C.2d 453, 7 A 
L.R.2d 990, certiorari denied 69 S. 
Ct. 1616, 337 U.S. 939, 93 L,Ed. 1744. 

17. Mo.—State ex rei. Cooper v. 
Cowan. App., 307 S.W.2d 676. 

18. Property undeslrable for resi- 
dentlal purposes 

An ordinance rezoning property 
from business to residential was In- 
valid as not a proper exercise of po¬ 
lice power as applied to lots plalntifiC 
had purchased in connection with its 
gasoline Service station, where lots 
had very little desirabllity for resi¬ 
dential purposes and commercial use 
thereof in connection with plaintifTs 
Service station would do very little, 
if any, damage to other properties in 
neighborhood. 

111.—^Langguth v. VilUige of Mount 
Prospect, 124 ]Sr.B.2d 879, 5 I11.2d 
49. 

19. Cal.—^Bailey v. Los Angeles 
County, 293 P.2d 449, 46 C.2d 132. 
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§ 98. -Dwellings 

The propriety of various amendatory regulatlons with 
respect to dwellings has been adjudicated, as relating to 
frontage size requfrements, minimum area, number of 
famiiy occupancy units per block, and whether an area 
may be rezoned from a singie-family dwelling district to 
a muitiple-dwelling district or from a muitiple-dweliing 
district to a singie-family dwelling district. 

Depending on the circumstances in the particular 
cases, it has been held to be proper,20 or improper,2i 
to change the frontage size reqnirements for the 
building of dwellings in certain districts; and it 
has been held improper to make a change in the 
minimum area on which a residence may be built,^^ 


or to make a change in the number of famiiy occu¬ 
pancy units in a block.23 

Singie-family dwellings or multiple dwellings. 
Under the circumstances of particular cases, it has 
been held that an area may properly be rezoned from 
a singie-family dwelling district to a multiple-dwell- 
ing district,or from a multi-family dwelling dis¬ 
trict into a singie-family dwelling district or 
apartment houses may be prohibited.^® On the 
other hand, it may be improper to change an area 
zoned for garden apartments to one restricted to 
one- and two-family dwellings^^ or from apartment 
use generally to singie-family residence use.28 Un- 


20. N.J.—Grreenway Homes v. Bor- 
ou^h of River Edire, 60 A.2d 811, 
137 N.J.Law 463. 

raots not in.vaJldating’ change 

Amendment to zoning ordlnance In- 
creaslng frontage requirement was 
not Invalid merely because of facts 
that most lots In munlcipality were 
built on shorter frontage, that permlt 
was granted to another bullder 
whose plan of development Involved 
curved Street and clrclea to proceed 
without striet compliance with fron¬ 
tage requirement, that builder object- 
ing to amendment would suffer aome 
loss of anticlpated proilts, or that 
increased mimicipal revenue or re- 
duced munlcipal costs were consid- 
erations in adoption of amendment. 
N.J.—Greenway Homes v. Borough 
of River Edge, supra. 

21. Effeot on pre-ezlsting lots 
Amended village zoning ordinance, 

allowlng issuance of building per- 
mits only for lots with frontage of 
at least one hundred feet, or for lots 
which existed and were shown on vil¬ 
lage records at time of amendment 
with frontage of at least eighty-flve 
feet, was dlscriminatory and not a 
reasonable use of police power as it 
affected a flfty-eight foot lot which 
existed and appeared on village rec¬ 
ords at time of amendment. 

N.T.—Lengel v. Pimle, 128 N.T.S.2d 
490. 

22. Pendenoy of permlt prooeedlng 

Where plaintiff’s Irregularly shap- 
ed tract met requirements of zon¬ 
ing ordinance establishing minimum 
area on which a residence might be 
built, trustees of Village of Sands 
Point had no power to deprive plain- 
tiff of this permitted use by enacting, 
during pendency of prooeedlng on 
plaintiff*s applicatlon for permlt to 
bulld residence, au amendatory ordi¬ 
nance ezcludlng from computation of 
necessary area any area wlthin a 
right of way or any area less thpn 
seventy-flve feet in width, 

N.T.—Welssmantel v. Village of 
Sands Point, 129 N.Y.S.2d 640. 


23. Change desigriLed to penult 
apartment houses 

City rezoning ordinance actually 
designed to permit erection of apart¬ 
ment houses containing more than 
four hundred apartments in a block 
in City in which prevlous zoning or¬ 
dinance permitted a maximum of 
thirty-family occupancy units was 
an unreasonable and arbitrary ex- 
ercise of zoning power under record 
and rezoning ordinance was vold. 
Neb.—^Davls v. City of Omaha, 46 N. 
W.2d 172, 163 Neb. 460. 

24. 111.—People ex rei. Miller v. Gill, 
69 N.B.2d 671, 889 111. 394. 

Mass.—^Lamarre v. Commissioner of 
Public Works of Fall River, 87 N. 
B.2d 211, 824 Mass. 642. 

N.J.—^Taylor v. City of BCackensack, 
58 A.2d 788, 137 N.J.Law 139, af- 
flrmed 62 A.2d 686, 1 N.J. 211— 
Crow V. Town of Westfleld, 66 A.2d 
403, 186 N.J.Law 363. 

Slspute between expezts 
Where there was reasonable dis- 
pute between real estate experts as 
to adaptability of property in resi- 
dential zone to apartment house use, 
zoning ordinance amendment permit- 
ting apartment house use was valid. 
Tex,—Clesl v. Northwest Dallas Imp. 
A6S’n, Clv.App., 263 S.W.2d 820, 
error refused no reverslble error. 

ECethod of rezoning 
Where area originaJly classided as 
singie-family resldential district was 
rezoned into an apartment house dis¬ 
trict because area was unsuitable for 
singie-family resldences, rezoning 
was not invalid on ground that apart¬ 
ment house district was entirely sur- 
rounded by singie-family residence 
district, where rezoning by method 
adopted was the only way of pro- 
tecting rights which council was re- 
quired to recognize. 

Wis.—^Eggebeen v. Sonnenburg, 1 N. 
W.2d 84, 239 Wis. 213, 138 A.L.R. 
496. 

Befusal to reolassify held improper 
If land is not susceptible of use or 
development for one-family residenc- 
es as restricted by zoning ordinance 
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'and development and use thereof for 
one and two-story, two-, three-, and 
four-family apartment buildlngs will 
not adversely affect value and use of 
other resldential property in neigh- 
borhood, rejection of applicatlon for 
reclassidcation of property as an> 
apartment district would be unrea¬ 
sonable and arbitrary in that it 
would unlawfully deprive owners of 
use of their property. 

Ark.—City of Little Rock v. Hocott,. 
247 S.W.2d 1012, 220 Ark. 421. 

26. N.J.—Fanale v. Borough of Has- 
brouck Heights, 189 A.2d 749, 2^ 
N.J. 320. 

Guaclides v. Borough of Bngle- 
wood Cliffs, 78 A.2d 436, 11 N.J.. 
Super. 406. 

26. N.J.—^Fanale v. Borough of Has- 
brouck Heights, 139 A.2d 749, 26 
N.J. 320. 

Bffeot of prior amendmeuts 
Fact that zoning ordinance had 
been amended in several instances 
before to permit erection of apart¬ 
ments and multi-dwellings in resi- 
dential zones before adoption of pres- 
ent program did not make refusal to 
permit further erection of apart¬ 
ments in a resldential zone arbitrary 
and capricioua 

N.J.—^Birkfleld Realty Co. v. Board' 
of Com’rs of City of Orange^ 79 A.. 
2d 326, 12 N.J.Sup6r. 192. 

27. N.J.—^Rldgefleld Terrace Realtjr 
Co. V. Borough of Ridgefleld, 65 A. 
2d 812, 136 N.J.Law 311. 

Building in surroundlng area 
Fact that, surroundlng area zonedi 
for garden type apartments, attrac- 
tive singie-family houses had been. 
built did not authorize change in 
zoning ordinance in order to preclude 
use of tract of land in axes, by con- 
structlng garden type apartment 
thereon. 

N.J.—^Ridgefleld Terrace Realty Co- 
V. Borough of Ridgefleld, supra. 

28. 111.—Trust Co. of Chlcago v. 
City of Chicago, 96 N.E.2d 499, 408. 
HL 91. 
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ZONING §§9&-99 


der some circumstances, the refusal to rdax a zon- 
ing restriction limiting the use o£ property to single- 
family dwellings may constitute an abuse of discre- 
tion.2® 

g 99 . -Shopping Centers 

The propriety and validity of amendmenta of zoning 
regulatione, or reclassificatlon or rezoning of property, in 
order to permlt the use of property for a shopping center 
depends on whether, under the circumstances, such action 
is reasonable and Justifled by consideratione of pubiic 
policy. 

Where such action is reasonable under the cir¬ 
cumstances and justified by considerations of pubiic 
policy, a zoning regulation may be properly amend- 
ed, or a rezoning or reclassification may be made, 
to permit the use of property for a shopping cen¬ 
ter,3® as where the property so rezoned touches other 
commercial zones and merely extends existing com- 
tnercial zones,®! the size, shape, and location of the 


area make it undesirable for residential purposes,®® 
there is a need for a shopping center at the pro- 
posed location,®® the change would resuit in a lessen- 
ing of trafl&c congestion in the downtown areas,®^ 
and the change is in accordance with a comprehen¬ 
sive plan or policy.®® Indeed, under certain cir¬ 
cumstances the refusal to rezone property or amend 
the regulations to permit such use may be unrea- 
sonable, arbitrary, and capricious.®® 

On the other hand, under some circumstances the 
amendment of zoning regulations, or the rezoning 
or reclassification of property, in order to permit 
the use of property as a shopping center may be ar¬ 
bitrary and unreasonable and in violation of statu- 
tory requirements,®'^ as where the site is on a Street 
already heavily traveled and inadequate to handle 
the existing volume of traffic and there are no pians 
for improving the Street,®® or the change is not in 
accordance with a comprehensive plan.®® 


39, ]booatloiL at oozner of busy liu 
torsectioiL 

Denying rezoning of plalntUTa lots 
located at comer of a busy intersec- 
tion for bulldings other than aingle- 
family dwelUnga was an abuse of 
-discretion where block in which 
plaintiff*s property lay, was a veri- 
table Island and changes in nelgh- 
•horhood to commercial purposes re- 
auired that the restrictione for sin- 
^le-family dwellings be relaxed. 
jla.—^Tolliua ▼. City of Miami, 96 
So.2d 122. 

30, Conn.—^Levinsky v. Zoning Com- 
mlssion of City of Bridgeport, 127 
A.2d 822, 144 Conn. 117. 

Arnher v. City of Shreveport, 
App., 85 So.2d 337. 

—Eches V. Board of Zoning Ap- 
peals of Baltimore County, 121 A. 
2d 249, 209 Md. 432. 

'Tex.—City of Waxahachie v. Wat- 
kins, 275 S.W.2d 477, 164 Tex, 206. 

.DiseztftloiL to permit ezection of ad- 
ditlonal bnildings 
Where zoning ordinance provided 
-for erection of shopping center sub- 
Ject to approval of board of trustees 
ion landownei^s application accom- 
panied by plan of detailed specifl- 

• cation of bulldings, and additional 
buildlngs not shown in such pians 
'Could not be erected without sim- 

ilar application and approval, dis-1 

• cretion was left to trustees to per-] 
mit erection of additional bulldings 
in established shopping center by 
amendment of ordinance. 

N.Y.—Application of Morton Glen 
Cove Realty Co., 145 ]Sr.T.S.2d 474, 
286 App.Div. 1040. 

- 31, Pa.—^Putney v. Abington Tp., 108 
A.2d 134, 176 Pa.Super. 463. 

■ Tex.—City of Waxahachie v. Wat- 
irina, 275 S.W.2d 477, 164 Tex. 206. 


Three comem oocapied by flUlng sta- 
tlons 

Where three of corners at intersec- 
tion, at which shopping center was 
proposed for fourth corner, were oc- 
cupied under special permits by flU¬ 
lng stations, and there were other 
commercial establishments in im¬ 
mediate vicinity of that Intersection, 
rezoning of such location from resi¬ 
dential to commercial could not be 
consldered piecemeal or spot zoning, 
Md,—^Bckes v. Board of Zoning Ap- 
peals of Baltimore County, 121 A. 
2d 249, 209 Md. 432. 

32. Tex.—City of Waxahachie v. i 
Watkins, 276 S.W.2d 477, 164 Tex. 
206. 

38. Md.—Bckes v. Board of Zoning 
Appeals of Baltimore County, 121 
A.2d 249, 209 Md. 432. 

34. Tex.—City of Waxahachie v. 
WatMns, 275 S.W.2d 477, 164 Tex. 
206. 

35 , n-.T.—P itchett Crescent Corp. v. 
City of New York, 155 N.T.S.2d 
272, 

Pa.—^Putney v. Abington Tp., 108 A. 

2d 134, 176 Pa.Super. 463. 

Folioy of deoentralizatioiL of buslaess 
Action of City zoning commission 
in changing classiflcation of a lot 
from residential zone to a business 
2 one in residential area where there 
was no shopping center within one 
mile, and only one house would be 
affected by change, pursuant to com- 
mission’s policy to encourage decen- 
tralization of business to relieve traf- 
flc congestion was not improper as 
spot zoning. 

Conn,—Bartram v. Zoning Commis¬ 
sion of City of Bridgeport, 68 A. 
2d 308, 136 Conn. 89. 

36, Ijiglit Indnstrial zone 
I A borough zoning ordinance 
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amendment, prohibiting use of lands 
or structures in light Industrial zone 
for retail commercial purposes, was 
void with respect to proposed retail 
shopping center thereln as unrea¬ 
sonable, arbitrary, and capricious and 
bearing no real and substantial re- 
lation to pubiic health, safety, mor- 
als, comfort, convenience or general 
welfare, in violation of constitutional 
precepts and essential policy of zon¬ 
ing statute, such center and light 
industrial uses not being Incompat- 
ible, but congruous, in absence of 
showing of overriding pubiic inter- 
est. 

N.J.—^Katobimar Realty Co. v. Web¬ 
ster, 118 A.2d 824, 20 N.J. 114. 

37. Ky.—^Mathls v. Hannan, 306 S. 
W.2d 278. 

Md.—Temmlnk v. Board of Zoning 
Appeals of Baltimore County, 128 
A.2d 256, 212 Md. 6. 

38. Md.—^Temmink v. Board of Zon¬ 
ing Appeals of Baltimore County, 
supra. 

39. Md.—^Temmink v. Board of Zon¬ 
ing Appeals of Baltimore County, 
supra. 

Property sultable for residenoes 
Where block which borough sought 
to change, by amendment to zoning 
ordinance, from residential zone to 
business district, in order to permit 
construction of shopping center, was 
suitable for construction of residenc- 
es and could be used profltably for 
such purpose, and lay within an area 
which, as evidenced by comprehen¬ 
sive zoning plan, was intended to be 
maintained as residential zone, and 
proposed change would resuit in 
achievement of objectives which zon¬ 
ing was designed to prevent, propos¬ 
ed change did not promote any of 
statutory purposes relating to zoning 
1 and amendment, which in eflect 



§§ 100-101 ZONING 


2. Manner of Exercise of Poaver 


101 C.J.S. 


§ 100. In General 

Complianea with statutory procedure Is a prerequisite 
to valld changs in zoning boundaries or regulatlons In 
a munlclpallty or other governmental entity. 

Compliance with the procedure prescribed by stat¬ 
ute is a prerequisite to any valid change in zonal 
boundaries or regulations in a municipality or other 
governmental entity.^® Accordingly, where a com- 
missioner or other oflScial is authorized to change, 
modify, or amend a zoning plan, the statutory pro- 
visions prescribing the method and procedures to 
be followed in exercising such power must be com- 
plied with.^1 Changes of uses and restrictions, and 
rezoning of use districts, can ordinarily be accom- 
plished only through an amendment of a zoning ordi- 
nance.^2 

In amending the zoning law, the oflScial or body 
making the amendment is enacting law, binding on 
the public, and is not merely dealing with the rights 
of the owners of the particular property affected,^^ 
and the act is legislative and based on present facts, 
rather than judicial and dependent on past facts>^ 


§ 101. By Town Meeting 

Under some statutes zoning changes must be adopted 
by a vote of a town meeting and approved by the attorney 
general. 

Under some statutes a change in zoning, as in 
the case of a change in a zoning bylaw, must or may 
be adopted by a vote of a town meeting ^nd 
there must be a compliance with statutory requisites 
as to notice or warrant for such meeting.^® The 
vote of the town meeting on an amendment to a 
zoning bylaw must be reasonably construed.'*^ 

Approval of attorney general. Under a statute 
so providing, before a town bylaw making a zoning 
change takes effect it must be approved by the at- 
tomey general who, in the event of disapproval, 
must give his reasons therefor>* 

Advisory report of pUmning hoard. It has been 
held that the town meeting should be preceded by 
an advisory report by the planning board on the 
need for the proposed change.^^ 


granted a zoning varlance, would be! 
set aside as constituting spot zoning. j 
N.J.—Borough of CressMU v. Bor- 
ough of Dumont, 104 A.2d 441, 15 
N.J. 288. 

40. Conn.—Couch v. Zoning Commis- 
sion of Town of Washington, 106 
A.2d 178, 141 Conn. 349. 

41. Order slgned long after hsazlug 
Under a provision that the com- 

missioner of roads and revenii es 
shall, on the recommendatlon of the 
planning oommission, proceed on a 
set date to hear and determlne the 
recommendatlon and dlspose of the 
zone, where rezoning order had not 
been slgned or Issued by county com- 
mlssioner of roads and revenues at 
Public hearing held to consider pe- 
titlon for rezoning, and was not slgn¬ 
ed or issued on any subsequent date 
named by commissloner at time of 
the hearing, and hearing was not 
continued, commissloner was wlth- 
out power to slgn and promulgate, 
ten months later, an amendment to 
the zoning resolutlon whlch had been 
passed at the hearing. 

Ga.—^Toomey v. Norwood Realty Ca, 
89 S.B.2d 26$, 211 Ga. 814. 

42. CaL—'Johnston v. City of Clare- 
mont, 828 P.2d 71. 

43. Ga.—Toomey v. Norwood Real¬ 
ty Co., 89 S.E.2d 265, 211 Ga. 814. 

44. Ga.—^Toomey v. Norwood Real¬ 
ty Co., supra» 

45 . Mass.—Caires v. Building Com*r 
of Hlngham, 83 N.B.2d 550, 323 
Idas s. 589. 


OonztzttotloiL of TOtO 

(1) Vote of town on amendment 
to zoning bylaw, referring to whole 
or any part of locus, Immedlately 
followed by speciflc description by 
metes and bounds of entlre area so 
that thereafter the area, whlch had 
been located In residentia! district, 
should be used for buslness pur- 
poses, was to be reasonably con- 
strued, and every reasonable pre- 
sumption was to be made in its favor. 
Mass.—Caires v. Building Com’r of 

Hingham, supra. 

(2) Where only area mentloned 
in vote on zoning bylaw amendment 
was entlre area whlch had been lo¬ 
cated in resldential district, effect of 
vote, as expressly stated on its face, 
was to change bylaw so that there¬ 
after area should be put in a busi- 
ness zone, and vote in favor of 
amendment was a vote in favor of 
placing entlre area in buslness dis¬ 
trict, notwithstanding a reference 
to “the whole or any part of” the 
locus. 

Mass.—Caires v. Building Com’r of 
Hingham, supra. 

46. Mass.—^Plsh v. Town of Canton, 
77 N.E.2d 231, S22 Mass. 219. 

Warrant held insnffloielit 
Where original article on whlch 
town's planning board held its hear¬ 
ing, and whlch was Inserted in war¬ 
rant for town meeting, sought to 
repeal town’s zoning bylaw In its en- 
tlrety, and weurant dld not indicate 
I with substantial certalnty the nature 
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of the buslness to be acted on, 
amendment of zoning bylaw was In- 
valid. 

Mass.—^Pish r. Town of Canton, 
supra. 

Varlance between warrant and aetnal 
change 

Zoning bylaw could not be modi- 
fled by establlshlng line between dis¬ 
tricts different from that proposed 
in warrant for town meeting; mod- 
iflcatlon of zoning bylaw different 
from that proposed in warrant was 
not justifled by words “or in any 
way act thereon” in warrant. 

Mass.—^Nelson v. Town of Belmont, 
174 N.E. 320, 274 Mass. 35. 

47. Mass.—Caires v. Building Com*r 
of Hingham, 83 N.E.2d 550, 323 
Mass. 589. 

48. Pnrpose of reqnirement; valld 
reasons for rejection 

Requirement for statement of rea¬ 
sons for disapproval was to enable 
the determination in approprlate pro- 
ceedings, whether the bylaw was 
rightfully ruled out, and the only 
valid reasons for rejection of the 
bylaw Intended are those based on 
legal grounds, and not on matters of 
legislative policy in opposition to a 
unanimous vote of a town meeting to 
amend a zoning bylaw. 

Mass.—^Town of Concord v. Attorney 
General, 142 N.E.2d 860. 

46. Mass.—Caires v. Building Com'r 
of Hingham. 83 N.E.2d 550. 823 
Mass. 589. 



101 C. J. s. 


ZONIN.G § 102 


§ 102. By Goveming Body 

Tha goveming body of a munielpallty or otlier gov- 
ernmental entity having the power to modify or amend 
zoning regulations must exercise such power fn the proper 
manner and comply with ali atatutory requfrements. The 
power 80 exercised is generally a iegislative one, and 
the proper procedure is generally the promulgation of an 
ordinance. 

Where the power to modify or amend zoning 
regulations is vested in the goveming body of the 
municipality or other governmental entity, such 
body must exercise its power in the proper manner 
and comply with all statutory requirements,®® 
which, while usually the same as those goveming 
the original enactment,5i may be different, and gov- 
eraed by different statutes, from those goveming 
the adoption of an original zoning ordinance 


and a failure to observe the statutory requirements 
renders the amendment invalid.®® However, the 
action of the goveming body of a municipality in 
rezoning an area is not rendered invaiid by the fact 
that it violates certain sections of the zoning ordi¬ 
nance,since the rezoning action is in itself an 
amendment to the zoning ordinance.®® In redis- 
tricting a city under some zoning statutes, the gov¬ 
eming body will not be required to proceed, by sep¬ 
arate resolution, to zonc block by block.®® 

Legislative function and discretion. The enact- 
ment by a municipal goveming body of a rezoning 
ordinance, or of a modification or change in the 
zoning regulations, generally represents an exer¬ 
cise of a legislative function and legislative discre¬ 
tion ;®7 and the goveming body is vested with a 


50. Conn.—State ex rei. Spiros v. 
Payne, 41 A.2d 90S, 131 Gonn. 647 
—Alderman v. Town of West Hav- 
en, 200 A. 330, 124 Conn. 391. 

Del.—Boozer v. Johnson, 98 A.2d 76. 
33 Del.Ch. 564. 

Ga.—Johnson v. Evangellcal Church 
of Messiah, 64 S.E.2d 722, 79 Ga. 
App. 671. 

111.—Cain V. Lyddon, 176 N.B. 391, 343 
111. 217. 

lowa.—Keller v. City of Council 
Bluffs, 66 ]Sr.W.2d 113, 246 lowa 202. 
La.—De Latour v. Morrison, 34 So. 
2d 783, 213 La. 292. 

^ss.—Leahy v. Inspector of Build- 
ings of City of New Bedford, 31 N. 
B.2d 436, 308 Mass. 128. 

Mo.—^Wippler V. Hohn, 110 S.W.2d 
409, 341 Mo. 780. 

State ex rei. Luechtefeld v. Ar- 
nold, App., 149 S.W.2d 384. 

Nev.—^Primm v. City of Reno, 263 
P.2d 836, 70 Nev. 7. 

N.J.— N. T. Hegeman Co. v. Mayor 
and Council of Borough of River 
Edge, 69 A.2d 767, 6 N.J.Super. 495. 
N.T.—Rohlman v. City of Yonkers, 
88 N.Y.S.2d 360, 276 App.Div. 842, 
appeal denied 90 N.Y.S.2d 663, 276 
App.Div. 944—^Palmer v. Mann, 201 
N.Y.S. 626, 206 App.Div. 484. 

Nappi V. LaGuardia, 65 N.Y.S,2d 
80, 184 Misc. 775, afflrmed 64 N. 
Y.S.2d 722, 269 App.Div. 693, af- 
firnied 64 N.E.2d 716, 296 N.Y. 662 
—^Pressel v. Ferris, 266 N.Y.S. 617, 
148 Misc. 910. 

Paliotto V. Harwood, 173 N.Y.S. 
2d 103—Shefler v. City of Geneva. 
147 N.Y.S.2d 401—HoweU v. Liebo- 
witz, 116 N.Y.S.2d 637. 

Ohio.—State ex rei. Fairmount Cen- 
ter Co. V. Amold, 34 N.B.2d 777, 138 
Ohio St. 269, 136 A.L.R. 840. 

State ex rei. Castle National v. 
Villare of Wicklifle, App., 80 N.B. 
. 2d 200, appeal dismissed 74 N.E. 
2d 270, 148 Ohio St. 410—W. B. 
Gibson Co. v. Warren Metropolitan 
Housinr Authority, 29 N.E.2d 236, 
66 Ohio App. 84. 


Okl.—Makrauer v. Board of Adjust- 
ment of City of Tulsa, 193 P.2d 
291, 200 Okl. 285. 

Pa.—In re Zoning Amendment of 
West Goshen Tp., Quar.Sess., 7 
Chest. Co. 133—Sterner v. Town- 
shlp of Marple, Com.PL, 36 Del.Co. 
49—^Kuznowski v. Board of Zoning 
Appeals, Com.Pl., 63 Lack.Jur. 63. 
R.I.—^R. I. Home Builders v. Bud- 
long Rose Co., 74 A.2d 237, 77 R.I. 
147. 

Tenn.—Clapp v. Knox County, 273 
S.W.2d 694, 197 Tenn. 422. 

Tex.—Ham v. Weaver, Civ.App., 227 
S.W.2d 286, reversed on other 
grounds Weaver v. Ham, 232 S.W. 
2d 704, 149 Tex. 309. 

No znle presozlbed by oLty oharter 
Ohio.—^Humphrey v. City of Yoimgs- 
town, Mahoning County, Aipp., 143 
N.B.2d 321. 

AocompUshtng legislative desigiL 
Statutes flxing manner of changing 
zoning ordinances should, in case of 
doubt, be construed so as to accom- 
plish legislative design that the mat* 
ter be fully considered and in the 
Public interest, and to give Just pro- 
tectlon to rights of indlvidual prop- 
erty owners; and such statutory re¬ 
quirements should not be readily re- 
laxed. 

Conn.—Strain v, Mims, 193 A. 764, 
123 Conn. 276. 

Farticnlaz aotioa held not to con¬ 
stitute amendment 
N.J.—^Passaio Jr. Chamber of Com- 
merce, Inc. v. Housing Authority 
of City of Passaic, 132 A.2d 813, 46 
N.J.Super. 381. 

51. Cal,—Johnston v. City of Clare- 
mont, 323 P.2d 71, 

52. N.J.—^N. T. Hegeman Co. v. May¬ 
or and Council of Borough of Riv¬ 
er Bdge, 69 A.2d 767, 6 NJ.Super. 
495. 

Ordinance held amendment 

Township of Montgomery ordi¬ 
nance setting up a limited industrial 
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district along with four other dis- 
trlcts, even though extensive in its 
operative eifect, nevertheless was not 
an original zoning ordinance subject 
to statute dealing with adoption of 
zoning ordinance, but was an amend¬ 
ment subject to statute dealing with 
amendments of zoning ordinances. 
N.J.—^Kozesnik v. Montgomery Tp., 
131 A.2d 1, 24 N.J. 154. 

63. N.Y.—^Paliotto v. Harwood, 173 
N.Y.S.2d 103—Miller v. Dassler, 
166 N.Y.S.2d 976. 

Ohio.—State ex reL Lieux v. Village 
of Westlake, Com.Pl., 126 NJS3.2d 
829. 

54w Gsu—Johnson v. Evangelical 
Lutheran Church of Messiah, 64 
S.E.2d 722, 79 Oa.App. 671. 

55. Ga.—Johnson v. Evangelical 
Lutheran Church of Messiah, su¬ 
pra. 

66. N.Y.—Merrill Realty Corpora¬ 
tion V. Rayon Holding Corporation, 
172 N.B. 494, 254 N.Y. 268. 

57. CaL—^Johnston v. City of Clare- 
mont, 323 P.2d 71. 

N.J.—^Bsso Standard Oil Co. v. Town 
of Westfleld, 110 A.2d 148, 33 N.J. 
Super. 324. 

N.Y.—^Penataqult Ass*n v. Purman, 
129 N.Y.S.2d 221, 283 App.Div. 876. 

Pelham Jewish Center v. Board 
of Trustees of Village of Pelham 
Manor, 170 N.Y.S.2d 136, 9 Misc. 
2d 564. 

Hayes v. City of Yonkers, 143 
N.Y.S.2d 699, afflrmed 162 N.Y.S. 
2d 213, 1 A.D.2d 1031—Soule v. 
Town Bd. of Perinton, 141 N.Y.S.2d 
167. 

Ohio.—Johnson v. Grifflths, App., 141 
N.E.2d 774, appeal dismissed 131 
N.B.2d 397, 164 Ohio St 393. 

Pa.—^Appeal of Catholic Cemeteries 
Ass’n of the Diocese of Plttsburgh, 
109 A.2d 637, 379 Pa. 616. 

R.I.—R. I. Home Builders v. Bud- 
long Rose Co., 74 A.2d 237, 77 R.L 
147. 
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§ 102 ZONING 

large measure of discretion to determine the effect 
on the public welfare o£ the exercise of its author- 
ity.®^ However, it has been held that where an 
ordinance changing zoning classifications is adopted 
to carry out the purposes of a comprehensive zon¬ 
ing ordinance such action is executive or adminis¬ 
trative in character,as distinguished from the leg- 
islative character of the action in embarking on 
the basic zoning policy.®^ 

The nature of the function exercised by a board 
or commission in making zoning changes is dis- 
cussed infra § 116. 

Amendment by ordinance or resolution. Usually 
the proper and necessary procedure for rezoning 
land or amending a zoning regulation is the promul- 
gation of an ordinance,®^ or, in some instances, a 
resolution, although it has been held that a mere 
resolution will not serve to modify a zoning ordi¬ 
nance and an amendment to the zoning ordinance 
must be proposed and adopted with the same for- 
mality as the original ordinance.®^ 

Provisions of amending ordinance. Under stat- 
utes so providing, the amending ordinance must suf- 


ficiently identify the ordinance amended.®® A city 
counciFs motion without an enacting clause to ex¬ 
clude certain land from a zoning ordinance has; 
been held not to amend or otherwise affect such 
ordinance.®® Where an amending ordinance does- 
not purport to be a substitute for all the regulations. 
originally adopted, it may be valid as against the ob- 
jection that it does not contain a complete state- 
ment of the alterations made in the zoning regula- 
tions.®*^ Where an original zoning ordinance was 
defective in part, an amending ordinance which sets 
out the complete ordinance with the exception of 
the penalty clause, which was dedared to be the 
section provided in the original ordinance, has been 
held not invalid as not providing a penalty.®® 

Necessiiy and sufficiency of map changes. The 
character of property as zoned for certain purposes 
on a city zoning map may not be changed merely by 
alterations of the map subsequent to the passage of 
the original zoning ordinance;®® and in the ab- 
sence of a provision to that eifect, it is not essential 
that a new map be drawn in order to effect a change 
in zoning districtsJ® 


Tex.—Clesi v. Northwest Dallas Imp. 
Ass*n, Clv.App., 268 S.W.2d 820, 
refused no reversible error. 

Wash.—^Besselman v. City of Moses 
Lake, 280 P.2d 689, 46 Wash.2d 279. 
XjefiTlslative, not q.iuud Judidal fimc- 
tion. 

Va.—Blankenship v. City of Rlch- 
mond, 49 S.B.2d 321, 188 Va. 97. 
3&efirlslative, hot Judlcial ox adxnliu 
istrative fnnotion 

R.I.--Alianiello v. Town Council of 
Town of East Providence, 117 A. 
2d 238. 

58 . N.J.—Birkfleld Realty Co. v. 
Board-of Com’rs of City of Orange, 
79 A.2d 326, 12 N.J.Super. 192. 
zreoessity of amendment 
Determlnatlon of when public In- 
terest requires an amendment of 
zoning regulatione is within discre¬ 
tion of legialatlve agrency. 

Conn.—Winslow v. Zoning Bd. of 
City of Stamford. 122 A.2d 789, 143 
Conn. 881. 

69. Neb.—Kelley v. John, 75 N.W.2d 
713, 162 Neb. 319. 

60. Neb.—Kelley v. John, supra. 

61. Ohio.—VT. B. Glbson Co. v. War^ 
ren Metropolitan Housing Authori- 
ty, 29 N.ll.2d 236, 65 Ohio App. 84. 

Tenn.—Clapp v. Knox County, 273 S. 
W,2d 694, 197 Tenn. 422. 
Amendments to master zoning 
plan are made as a resuit of prelim- 
inary investigation and flnal adoption 
by the city council, and where any 
considerable change is to be made, 
it must be made by ordinance. 


Ind.—^Antrlm v. Hohlt, 108 N.E.2d 
197, 112 IndApp. 681. 

Ordlnances h^ snldolent to effect 
amendment 

Tex.—^Prince v. W. H. Cothrum & 
Co., Civ.App., 227 S.W.2d 863. 

Ferfectlon of prior invalid ordinanoe 
An ordinance which covered and 
perfected a previous defective ordi¬ 
nance is valid where its enactment 
was followed by publicatlon and the 
formalltles of an original act. 

Wis.—City of Lia Crosse v. Elbert- 
son, 287 N.W. 99, 205 Wis. 207. 

Flnrality of snbjects 
An ordinance with a title stating 
that it was an ordinance amending a 
numbered ordinance, relating to zon¬ 
ing by maJking extenslons to a resi- 
dence dlstrict, and repeallng another 
numbered ordinance, was not void on 
ground that it confiicted with city 
charter providing that no bili should 
contain more than one subject which 
should be clearly expressed in its 
title. 

Mo.—Taylor v. Schlemmer, 183 S.W. 
2d 918, 853 Mo. 687. 

62. Cal.—Lockhart v. City of Bak- 
ersfield, 267 P.2d 371, 123 aA.2d 
728. 

Bqually effective 

A resolution indicatlng an Inten- 
tlon to make an amendment to the 
zoning regulations has been held to 
be as effective as a formal ordinance 
would have been. 

Tenn.—Clapp v. Knox County, 273 S, 
W.2d 694, 197 Tenn. 422. 
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63. N.J.—Antonelll Const. v. Mil- 
stead, 112 A.2d 608, 84 N.J.Super. 
449. 

64. Tex.—Clesi v. Northwest Dallas 
Imp. Ass'n, Civ.App., 263 S.W.2d 
820, refused no reversible error. 

65. lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 542, 246 lowa 
249. 

Form immatexial 

Statute requlrlng that an ordinance 
revlsing or amending an ordinance 
shall speciflcally repeal the ordinance 
or section it amends or revises does 
not require that Identification of 
amended ordinance be made in any 
particular language or form, and it is 
sufficient that Identification be such 
that lawmakers and people be not left 
in doubt as to ordinance alfected. 
lowa.—^Brackett v. City of Des 
Moines, supra. 

66. Tex.—^Harvey v. City of Sey- 
mour, Clv.App., 14 S.W.2d 901. 

67. Conn.—Osborn v. Town of Dari- 
en, 175 A. 578, 119 Coim. 182. 

68. Wis.—City of La Crosse v. El- 
bertson, 287 N.W. 99, 205 Wis. 207. 

69. Ark.—City of Little Bock v. 
Bentley, 165 S.W.2d 890, 204 Ark. 
727. 

70. N.T.—^Levitt v. Incorporated Vil- 
lage of Sands Point, 152 N.Y.S.2d 
711, 2 A.D.2d 688. 
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ZONING §§103-104 


§ 103. -Initiation of Proceedings; Ap¬ 

plications 

In general, any Citizen, or at least any property own- 
•er» may apply for an amendment to a zoning regulation» 
although the governing body of the munfcipallty may also 
amend zoning regulations of its own motion. 

In the absence of statutory restriction, any Citizen 
ncting in good falth,*^! or at least, any property 
owner ,'^2 ^ay apply for an amendment to a zoning 
regulation, and may actively advocate the passage 
thereof;73 and in so applying for a change the 
•statutes must be followed.*^^ Ordinarily, however, 
the governing body of the municipality may amend 
zoning regulations of its own motion without regard 
to any request or petition therefor by property own- 
crsJ5 

Under a statute so providing, a change of zone 
proceeding may be instituted by a petition of a cer- 
tain percentage of the owners affected by the pro- 


posed change 

A landowner seeking a change in the zoning das- 
sification of his land is not required to state whether 
he intends to sell the land if the dassification is 
changed or to use the land for some designated pur- 
pose which will be permitted if the dassification is 
changedJ'^ 

§ 104. -Successive Applications 

Subject to statutory llmitatlons» the action taken by 
a governing body on a previous appllcatlon does not pre- 
vent it from reconsidering and entertaining another appli¬ 
cati on. 

Where there is no limitation on the time when a 
governing body may amend a zoning regulation, 
the action taken by such body on a previous applica- 
tion for rezoning does not prevent it from recon¬ 
sidering the matter and entertaining another ap- 
plication;*^® but the rule may be otherwise where 


71. Ohio.—^Murdock v. City of Nor- 
wood, Com.Pl., 67 N.B.2d 867. 

f ozm of petition 

The common council had power to 
enact ordinances changrlnST zone dis¬ 
tricta without presentation to it of 
any particular form of petition. 
N.Y.—-Homefleld Ass’n of Yonkers v. 
Frank, 76 N.Y.S.2d 884, 273 App. 
Div. 788, affirmed 80 N.E.2d 664, 298 
N.Y. 524. 

72. Mass.—^Pitman v. City of Med- 
ford, 46 N.B,2d 973, 312 Mass. 618. 
One holdingr option to purchase 

land comprising the locus involved in 
zoningr ordinance had sufficient inter¬ 
eat to enable him to apply for an 
amendment to the ordinance. 

Mass.—^Pitman v. City of Medford, 
supra. 

Znvalld limitation 

Ordinance regulring petition for re¬ 
zoning to be signed and verified by 
owner of property held ineifectual to 
limit class of persona entitled to ap¬ 
ply for rezoning under charter re- 
quirlng hearing on change in classl- 
flcation on application of “interested 
property owner.” 

Cal.—Marculescu v. City Planning 
Commission of City and County of | 
San Franciaco, 46 P.2d 308, 7 C.A. 
2d 371. 

^terested property owners” 

Owners of adjacent property held 
‘Interested property owners” within 
charter provlslon authorlzing hearing 
on rezoning on application of inter¬ 
ested property owner, where it was 
sought to have property rezoned from 
commerclal to residential classidca- 
tion. 

Cal.—^Marculescu v. City Plannihg 
Commission of City and County of 
San Francisco, supra. 

Statutory rlght of owner of ”oomer” 
Within zoning statute providing 


that where two or more comers at 
intersectlon are reatricted to a par¬ 
ticular use, other comers must be re¬ 
zoned in conformlty on owners’ appli¬ 
cation there were no “comers” along 
top of the “T” intersectlon, and own¬ 
er of land in lower comer, whose land 
was zoned residential, was not en- 
titled to have it rezoned for business 
uses, even though other comer and 
land along top of **T” were zoned for 
business. 

N.a—Robblns v. City of Charlotte, 84 
S.B.2d 814, 241 K.C. 197. 

73. Amendment not tainted by aotiv- 
ity of supporters 

Activity of interested parties In 
getting amendment of zoning bylaw 
before annual town meeting, in ad- 
vocating its passage by newspaper 
advertisements and pamphlets, and in 
addressing meeting, would not taint 
amendment which was otherwise val- 
id. 

Mass.—Caires v. Building Com’r of 
m n ghftjn, 83 N.B.2d 650, 323 Mass. 
589. 

74 . N.Y.—^Fitchett Crescent Corp. v. 
City of New York, 165 N.Y.S.2d 272. 

75 . La—State ex rei. Pleasant v. 
Hardy, App„ 157 So. 130. 

Attaofc on petition 
Court would not order nanaes 
stricken from petition to amend zon¬ 
ing ordinance as obtained through 
mistake and misrepresentation and 
signed by unauthorlzed persons, 
where city council could amend ordi¬ 
nance of its own motion without re¬ 
gard to petition. 

La.—State ex rei. Pleasant v. Hardy, 
supra. 

76- Or.—Holt V. City of Salem, 234 
P,2d 664, 192 Or. 200. 

Property subjeot to nonconformlng 
use 

Under zoning ordinance providing 
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for change of zone by city council 
on petition by owners of flfty per cent 
or more of aftected area, railroad 
property, which was within bound- 
aries of affected area as set by ordi¬ 
nance, and which represented a non- 
conforming use, less restrictive than 
that proposed by change, was part 
of affected area and could not be dis- 
regarded for purposes of changlng 
part of zone from residential distrlct 
to business district. 

Or.—^Holt V. City of Salem, supra. 
Blght of Biguers to wlthdraw names 

(1) Under zoning ordinance provid¬ 
ing for change of zone by city council 
on petition by owners of flfty per cent 
or more of affected area, unless prior 
to hearing, remonstrance in writlng 
agalnst change is made by over flfty 
per cent of owners of property in af¬ 
fected area, owners in affected area 
who were not Induced to sign petition 
through misrepresentation of facts, 
undue influence or coercion, could not 
wlthdraw their names from the peti¬ 
tion, and legality of petition was not 
affected by attempted withdrawals. 
Or.—^Holt V. City of Salem, supra. 

(2) Persons who attempted but 
were not entitled to wlthdraw names 
from petition for change of zone by 
City council, which could make the 
change on petition by owners of flfty 
per cent or more of affected area, 
would have, wlth other persons par- 
ticularly interested and general pub- 
lic, an opportunlty to be heard before 
zoning commission and also before 
council previous to flnal action being 
taken on petition by council. 

Or.—^Holt V. City of Salem, supra. 

77 . Ohio.—^Murdock v. City of Nor- 

wood, Com.Pl., 67 N.E.2d 867. 

78. Ga.—Johnson v. Evangelical 

Lutheran Church of Messiah, 64 S. 

E.2d 722, 79 GaApp. 671. 
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the zoning ordinance forbids further petitions to re- 
zone property within a specified period after the 
rejection of a like petition conceming the same 
property 

Limitations on the time when zoning regulations 
may be amended are discussed supra § 83. 

§ 105. - Report or Approval of Board or 

Commission 

It l8 sometlmes r«qu{red that proposed changes or 
amendments to zoning regulations be submitted for re¬ 
port and recommendation to a board or commission prior 
to their adoption by the governing body of the municipal- 
ity. 

Where a statute so provides,*® it is required, in 


certain drcumstances, that a governing body in- 
tending to change, modify, or amend zoning regu¬ 
lations obtain the advice,*! or the recommendation 
or concurrence** of a zoning or planning board or 
commission prior to taking action, provided there is 
such a board or commission in the borough or 
municipality.** 

Accordingly, amendments to a zoning ordinance 
must be submitted to the local planning or zoning 
commission;*^ and a petition for a change submit¬ 
ted by interested persons should be referred to such 
board or commission.*® In fact, it has been held 
to be immaterial whether the hearing by the plan¬ 
ning board was held on the board*s own initiative, or 


79. railTLre to aot on petltUm dlirfeiau 
gnislied 

Failure to act on rezoningr petition 
merely caused petition to explre wlth 
no adverse effect, and dld not bring 
into operation provlsion of zoning or¬ 
dinance forbldding further petitions 
to rezone property within six months 
after rejection of like petition con¬ 
ceming same property. 

Mlnn.—Kiges v. City of St. PatQ, 62 
N.W.2d 363, 240 Mlnn. 622. 

80. N.Y.—^Hermann v. Incorporated 
Vlllage of East Hilis, 104 N.Y.S.2d 
592, affirmed 109 N.Y.S.2d 182, 279 
App.Div. 763, appeal denled 110 N. 
Y.S.2d 283, 279 App.Div. 799. 

Statntoxy regnlrement as to vaxiaaces 

oniy 

Change in classlfication of certain 
property in order to carry out com¬ 
prehensive plan created by orlginal 
ordinance was proper subject for 
amendment by town council, and such 
change was not a varlance whlch 
should flrst be referred to board of 
adjustment. 

N.J.—^Anderson v. Mayor and Council 
of Town of Bloomdeld, 65 A.2d 270, 
2 N.J.Super. 605. 

Statutas applloable oniy to oziglnal 
ordiJUULoas 

Del—Boozer v. Johnson, 98 A,2d 76, 
33 DeLCh. 664. 

N.Y. —^Hermann v. Incorporated Vll¬ 
lage of East Hilis, 104 N.Y.S.2d 692, 
affirmed 109 lsr.Y.S.2d 182, 279 App. 
Div. 763, appeal denled 110 N.Y.S.2d 
283, 279 App.Div. 799. 

81. Mass.—Whlttemore v. Town 
Clerk of Falmouth, 12 N.E.2d 137, 
299 Mass. 64. 

N.J.—^Hasbrouck Helghts Hospital 
Ass'n V. Borough of Hasbrouck 
Heights, Bergen County, 105 A.2d 
621, 16 N.J. 447. 

N.Y.—Welch V. Nlagara Palis, 210 
App.Dlv, 170, 205 N.Y.S. 464. 

Ohio.—State ex reL Castle National 
V. Village of Wlckllffie, App., 80 N. 
E.2d 200, appeal dismissed 74 N.E. 
2d 270, 148 Ohio St. 410. 


Pa.—^Appeal of Bristol Tp. Zoning 
Ordinance, Quar.Sess., 7 Bucks Co. 
51. 

Statute hald valid 

Statute providing that a zoning or¬ 
dinance may be amended on recom¬ 
mendation of or with concurrence of 
planning commission is not invalid 
as unconstitutional delegation of 
power to planning commission since 
limitation Imposed by statute is not 
a delegation of power but a wlthhold- 
Ing of power, and powers of city com¬ 
mission are subject to such limita¬ 
tions as leglslature sees Alt to Impose 
on it. 

Wash.—Lauterbach v. City of Centra¬ 
lia, 304 P.2d 656, 49 Wash.2d 550. 

Begulreanent Imposed subseguent to 
ordinance oz amendment 

(1) Amendatory ordinance was not 
invalid because it was not referred to 
the City planning commission, where 
charter sectlon reguiring such refer^ 
ence dld not go into effect untll later 
date and showed no intention that it 
should operate retrospectlvely. 

Md,—Chayt v. Maryland Jockey Club 
of Baltimore City, 18 A.2d 866, 179 
Md. 390. 

(2) Validity is not to be denled 
zoning ordinance to extent that it 
covers land lylng within three hun- 
dred feet of boundary line between 
village and unincorporated town area 
on ground that 1961 enactment of vil¬ 
lage zoning ordinance was not sub. 
mitted to, and approved by, county 
planning commission and town board, 
in view of fact that 1951 ordinance 
was merely an amendment to a 1933 
ordinance which antedated County 
Government Law provlsion requirlng 
such approval. 

N.Y.—^Incorporated Village of Upper 
Brookville v. Paraco, 126 N.Y.S.2d 
214, 282 App.Div. 943, affirmed 120 
NJB3.2d 835, 807 N.Y. 642. 

Efeatement of oflLdal 

Statement of chalrman of planning 
commission with respect to spot zon¬ 
ing could not blnd city council, which 
was the granting authority with ref- 
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erence to rezoning, and could not 
even blnd a future planning commis¬ 
sion. 

CaL—Safeway Stores v. City Council 
of City of San Mateo, 194 P.2d 720, 
86 aA.2d 277. 

Bule not affected by other statute 
Statute providing that a council 
may not, by ordinance, blnd Itself or 
successors so as to prevent free legis- 
lation does not operate to aJlow coun¬ 
cil of municipality, which has adopt- 
ed the Zoning Law which prevents 
such munlclpalitles from chanying 
zoning pians except on submission of 
changes for recommendation to plan¬ 
ning board, to amend its zoning ordi¬ 
nance requirlng a three-fourths vote 
to change zoning in certain instances, 
without submission of amended ordi¬ 
nance to planning board. 

Ga.—^Mayor and Council of Waynes- 
boro V. McDowell, 99 S.E.2d 92, 213 
Ga. 407. 

Change by operation of law held not 
within ruis 

Where between electlon on pro¬ 
posed zoning regulations for unin¬ 
corporated portion of townshlp, and 
certiflcation by townshlp zoning com¬ 
mission of a plan including text and 
maps, to townshlp trustees, a portion 
of unincorporated area of townshlp 
was withdrawn by operation of law 
by the Incorporatlon of a village in 
townshlp, the incorporatlon was not 
a **change in or departure from the 
text or maps" within statute prohib- 
itlng such a change unless flrst sub¬ 
mitted to commission. 

Ohio.—^Burnett v. Wooster, Com.Pl., 
84 N.E.2d 261. 

88. Wash.—^Lauterbach v. City of 
Centralia, 304 P.2d 656, 49 Wash.2d 
550. 

83. N.J.—^Hochberg v. Borough of 
Freehold, 123 A.2d 46, 40 N.J.Super. 
276. 

84b CaL—Johnston v. Board of 
Sup'rs of Marin County, 187 P.2d 
686, 31 C.2d 66. 

85. N.Y.—^Welch v. Nlagara Falls^ 
205 N.Y.S. 454, 210 App.Div. 170. 
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on the petition of certain property owners, or was 
otherwise initiated.^® 

The board or commission should submit its report 
and recommendations to the council or other gov- 
eming body,^^ which body is not required to hear 
any evidence in order to accept the report of the 


commission reclassifying p’roperty.^8 It has been 
held that the govemihg body caimot validly act 
without first receiving the report of the board or 
commission^® and its recommendation,®® although 
there is also some authority to the contrary where 
the recommendation of the planning commission is 
merely advisory.®! 


8& SiursrestloiL of mayor 
Kezoningr amendment of City dld 
not violate city ordinance maklng it 
the duty of the planninsr board, on 
petition of certain property owners, 
or on the planning board’s own Initia- 
tlve, to hold a public hearlng for con- 
sideration of any amendment to 2 on> 
ing ordinance, because of fact that 
planning board acted at suggestlon of 
the mayor. 

Mass.—Shannon v. Building Inspector 
of Wobum, 105 N.E.2d 192, 223 
Mass. 683. 

87. Mass.—^Whittemore v. Town 
Clerk of Falmouth, 12 N.E.2d 187, 
299 Mslss. 64. 

N.T.—Welch V. Nlagara Falis, 206 N. 

T.S. 464, 210 App.Dlv. 170. 
HHanimons voto 

Statute permitting commission to 
recommend zonlng alterations by un- 
animous vote of commission reduires 
only unanimous vote of members 
present, if constituting Quorum. 

Ky.—Gumm v. City of Lexlngton, 66 
S.W.2d 703, 247 Ky. 189. 

EsseiLtial fladlng presiuned 
Findlng by regional planning com¬ 
mission that proposed amendment of 
zonlng ordinance^ authorlzing county 
offlcials to locate Juvenile hall in 
slngle-family use residenticUl zone, 
was necessary for general public wel- 
fare and interest may be presumed 
from commissiones recommendation 
of such amendment to county board 
of supervisors. 

Cal.—^Balley v. Los Angeles County, 
293 P.2d 449, 146 C.2d 132. 

Welght acooffded recommendation 
Under the statute with respect to 
the submission of proposed amend- 
ments to zonlng ordinances to the 
planning board, legislative intent ac- 
cords important, although not deci- 
sive, weight to the recommendations 
of ^e board conceming, the zonlng 
ordinance amendments when based on 
legitimate considerations of public 
interest and such reasonable supervl- 
slon as may be essential for the com- 
mon welfare. 

N.J.—Birkfield Realty Co. v. Board of 
Comers of City of Orange, 79 A.2d 
326, 12 N.J.Super. 192. 
Beooxnmendatlon held sufficient re¬ 
port 

Where prior to enactment of 
amending ordinance rezonlng area 
from buslness to residential use, 
there w€is a hearlng before city plan¬ 
ning commission, which objecting 
landowners and thelr attomey attend- 


ed, as well as siz residents of the 
neighborhood who favored the 
amendment, and the commission rec- 
ommended approval of the change. 
there was a sufficient report by the 
commission in compliance with En- 
abling Act. 

Mo.—Schell V. Kansas City, Mo., 226 
S.W.2d 718, 360 Mo. 27. 

88. Ky.—^Hatch v. Flscal Court of 
Fayette County, 242 S.W.2d 1018. 

89. CaL—Johnston v. Board of 
Sup’rs of Marin County, 187 P.2d 
686, 81 C.2d 66. 

Schofleld V. City of Los Angeles, 

7 P.2d 1076, 120 C.A. 240. 

Ga.—Mayor and Council of Wasmes- 
boro V. McDowell, 99 S.E.2d 92, 213 
Ga. 407. 

Kan.—Corpus Jtiris cited in Ford v. 
City of Hutchinson, 37 P.2d 39, 41, 
140 807—Armourdale State 

Bank v. Kansas City, 292 P. 745, 181 
Kan. 419. 

Mo.—State ex rei. Luechtefeld v. Ar- 
nold, App., 149 S.W.2d 384. 
N',y.-.JWelch v. Nlagara Falis, 205 
N.T.S. 464, 210 App.Dlv. 170. 

Ohio.—State ex rei. Fairmount Center 
Co. V. Amold, 34 N.E.2d 777, 138 
Ohio St. 259, 136 A.L.R. 840. 

State ex reL Castle National v. 
Village of WicklifEe, App., 80 N.E. 
2d 200, appeal dismissed 74 N.E.2d 
270, 148 Ohio St. 410. 

Valldlty of temporary or emergency 
ordinance enacted without report 
of commission see supra § 19. 
Written report reQUired 
N.J.—Hasbrouck Heights Hospital 
Ass’n V. Borough of Hasbrouck 
Heights, Bergen County, 105 A.2d 
621, 16 N.J. 447. 

Flanning <* a^^^»*»***”^ 

Zonlng ordinance adopted by city 
council on notice, hearlng, and recom¬ 
mendation by city zonlng commission 
after creation of a city plemning com¬ 
mission was void, since ali powers 
and duties of zonlng commission were 
vested in city planning commission 
when City planning commission came 
Into existence. 

La.—Mills V. City of Baton Rouge, 28 
So.2d 447, 210 La 880. 

90. Mass.—Whittemore v. Town 
Clerk of Falmouth, 12 N.B.2d 187, 
299 Mass. 64. 

What oonstitutes ‘^reoommeadation*’ 
<1) ‘‘Recommendation,” as used in 
statute requiring submission of a 
flnal report ‘*with recommendations” 
by the planning board before any 
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change may be made in zonlng dls- 
trlcts as established by by-law or or¬ 
dinance, connotes advice baaed on In¬ 
formation and enlightenment elicited 
at a public.hearlng and on study and 
reflection to ascertain the wisest 
course for the town to follow; a re¬ 
port submitted by a planning board 
that it was “unable at this time to 
make any recommendation” because 
of a tle vote, dld not confer Jurls- 
dlctlon on town meetlng to take up a 
consideratlon of the merits of the 
proposed change. 

Mass.—^Whittemore v, Town Clerk of 
Falmouth, supra. 

(2) City planning commission*s ac- 
tlon in retumlng applicatlon for re- 
classifying certain property under 
zoning ordinance without recommen¬ 
dation was held tantamount to ‘‘rec¬ 
ommendation” that applicatlon be de- 
nied. 

Kan.—Slmmonds v. Meyn, 7 P*2d 606, 
134 Kan. 419. 

(3) Opinion of city planning board 
sent to board of aldermen stating 
that planning board considered it in- 
advisable to recommend spot zone 
change, would be regarded as a flnal 
report with definite negative recom¬ 
mendations, notwithstanding allusion 
to contlnuing comprehensive consid- 
eration of subject of zoning, and 
therefore ordinance changing zoning 
classificatlon after receipt by alder¬ 
men of such opinion was not invalld 
as belng violative of such statuta 
Mass.—Caputo v. Board of Appeals of 

Somervilla 111 N.E.2d 674, S30 
Mass. 107. 

(4) Where planning board reported 
that it recommended the passage of 
rezonlng amendment for the best in¬ 
terest of the City, and stated that 
reasons in detail for report would be 
made to city council at a later date, 
and detalled reasons were sent by 
planning board to city council before 
hearing by City council, there was 
sufficient compliance with requlre- 
ment of statute that planning board 
submit a flnal report with recommen¬ 
dations to the City council. 

Mass.—Shannon v. Building Inspector 
of Wobum, 106 N.B.2d 192, 328 
Mass. 638. 

91. City oommissioiL not powezless 
City plan commission acted merely 
in an advisory capacity in making 
recommendations to city council as to 
classiflcatlon of property and matters 
pertainlng to zoning, and fact that 
amraded zoning ordinance was not 
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Except as statutes may otherwise provide, the 
goveming body is under no duty to follow the de- 
cision of the planning commission.^2 Thus, it has 
been held that the goveming body is not limited to 
the acceptance or rejection of the report or recom- 
mendations of the board or commission and, 
where the commission recommended the rejection 
of an application for reclassification, the govern- 
ing body could not merely reject the recommenda- 
tion of the commission, but could grant the prop- 
erty owner^s application.^^ However, under stat¬ 
utes so providing, a change must, in some circum- 
stances, receive the approval of a planning commis- 
sion.®5 Moreover, in other jurisdictions, while 
the goveming body is not required to adopt the 
recommendation of the planning commission,^® since 
it may reject such recommendation,it cannot 
amend a zoning ordinance contrary to the recom¬ 
mendation, or without the concurrence, of the plan¬ 
ning commission.®® 

Under a statute so providing, the amendment 
made by the goveming body to a master plan must 


be retumed to the planning commission for consid- 
eration,®® and becomes effective at the expiration of 
a specified period, unless the planning commission 
makes its report sooner.^ 

Requirement as sfatutory or by ordinance. Where 
the requirement is contained in the statute, an ordi¬ 
nance is void in so far as it purports to dispense with 
the necessity of the recommendation or concurrence 
of the planning commission in order to amend a 
prior zoning ordinance.® However, where the re¬ 
quirement is contained in a zoning ordinance, rath- 
er than in a statute, the failure to comply with it is 
not fatal to the amendment.® 

Hearings and notice; voting by board. In so far 
as the statute may provide therefor, the board or 
commission to which the proposed change or amend¬ 
ment has been submitted for its report or recom¬ 
mendation may and should hold public hearings on 
the proposed amendment or change after proper 
notice and the report or recommendation must be 
voted on by the members of the board or commis¬ 
sion in accordance with statutory provisions.® 


initiallv considered by clty plan com- 
mission and fact that no recommen- 
dations were glven by that body, did 
not render City commission powerless 
to grrant change in classification by 
adoption of amended zoning ordi¬ 
nance. 

Tex.—Clesi v. Northwest Dallas Imp. 
Ass’n, Civ.App., 263 S.W.2d 820, er¬ 
ror refused no reversible error. 

92. Ohlo.—Johnson v. Grlfflths, App., 
141 N.E.2d 774, appeal dlsmissed 
131 N.E.2d 397, 164 Ohio St. 393. 

Pa.—^Appeal of Bristol Tp. Zoning 
Ordinance, Quar.Sess., 7 Bucks Co. 
5L 

93. Ga.—^Morgan v. Thomas, 63 S.B. 
2d 659, 207 Ga. 660. 

94. Ga.—^Morgan v. Thomas, supra. 

95. Olrciunstances held not to re¬ 
quire approval 

Amendment of zoning ordinance by 
City councll classifying realty in- 
volved from residential use to apart- 
ment use did not present situation re- 
qulring site plan approved by clty 
plan commission under city ordinance 
code making site plan relatlng to pri¬ 
vate housing projects and shopplng 
centers necessary. 

Tex.—Clesi v. Northwest Dallas Imp. 
Ass*n, Clv.App., 263 S.W.2d 820, er¬ 
ror refused no reversible error. 

96. Wash.—^Lauterbach v. City of 
Centralia, 304 P.2d 656, 49 ‘Wash.Sd 
550. 

97. Wash.—^Lauterbach v. City of 
Centralia, supra. 

98. Beqnirement constmed as oondU 
tlon 

Under statute providing that any 


zoning ordinance may be amended 
“upon recommendation of or with the 
concurrence of * the planning commis¬ 
sion, the preposition “upon” connotes 
the same as **on condltion that,’* and 
indicates a state of dependence. 

Wash.—^Lauterbach v. City of Centra¬ 
lia, supra. 

99. Ind.—Tomllnson v. Marlon Coun- 
ty Plan Commission, 122 N.B.2d 
862, 234 Ind. 88. 

1. Ind.—Tomllnson v. Marion Coun- 
ty Plan Commission, supra. 

2. Wash.—^Lauterbach v. City of 
Centralia, 304 P.2d 656, 49 Wash.2d 
550. 

3. N.J.—Stalford v. Barkalow, 106 A. 
2d 342, 31 N.J.Super. 193. 

4 . CaL—Johnston v. Board of Sup’rs 
of Marin County, 187 P.2d 686, 31 
C.2d 66. 

Kan.—^Ford v. City of Hutchinson, 37 
P.2d 39, 140 Kan. 307. 

Mass.—Whittemore v. Town Clerk of 
Falmouth, 12 N.B.2d 187, 299 Mass. 
64. 

Heazlng and notice held siiflloient 
Kan.—^Moore v. City of Pratt, 79 P. 

2d 871, 148 Kan. 53. 

Power to administer oaths and snb- 
poena witnesses 

Section of the Zoning Act empow- 
erlng chairman of county board of 
appeals on hearing to administer 
oaths and compel attendance of wit¬ 
nesses does not create an absolute 
requirement as to ali hearings; and 
where petltion was presented to coun¬ 
ty board for rezoning of realty, and 
coimty board transmitted petition to 
board of appeals for hearing, and at 
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the hearing there was a dlscusslon 
of merits and demerits of proposed 
resolution, and various groups pre¬ 
sented thelr vlews which were duly 
reglstered with county board before 
coxmty board passed ordinance 
amending zoning ordinance, there 
was adequate compliance with Zoning 
Act. 

111.—^Village of Justice v. Jamieson, 

129 N.B.2d 269, 7 Ill.App.2d 113. 

Mere dhange in axnendment 

Provlsion in proposed zoning ordi¬ 
nance amendment, recommended to 
county board of supervisors by re- 
gional planning commission, that 
property in any residential zone 
mlght be used for any governmental 
uses, was broad enough to encom- 
pass use of land In slngle-family use 
residential zone for county Juvenile 
hall, so that board’s ordinance au- 
thorizing such use was not a new 
ordinance Initlated by board, but 
merely a change in amended ordi¬ 
nance proposed by commission, and 
no further public hearing was re¬ 
quired before commission on its re- 
ceipt or board*s proposed change in 
amendment so recommended. 

Cal.—Balley v. Los Angeles County, 

293 P.2d 449, 46 a2d 132. 

5. Dlsqnallfication of member of 
board 

Under statute providing that no 
member of planning board shall be 
permitted to act on any matter in 
which he has either directly or indi- 
rectly any persona! or financial in- 
terest, a member who operated horse- 
men*s kitchen at race track had a 
“personal or financial interest” in 
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Irregularities, The failure to conform to re- 
quirements, in connection with the obtaining of the 
recommendation of the commission, which are not 
of the essence of the legislation will not necessar- 
ily invalidate the amendment® 

§ 106. - Consient of Property Owners 

Under some statutos a zoning change may be made 
oniy after the flllng of consent thereto of a certain per 
cent of the owners of realty within a certain distance 
of the realty affected. 

Under a statute or ordinance so providing, as it 
may validly do,*^ alteration in a zoning regulation 
may be made by the municipal governing body only 
after filing of consent thereto of a certain per cent 
of the owners of realty situated within a certain dis¬ 
tance of the realty alfected;^ and in determining 
the owners within the prescribed distance, the dis¬ 
tance is to be measured from the outer perimeter 
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of the entire area of land affected by the zoning 
provision.^ 

Where an ordinance so provides, municipal au- 
thorities cannot establish a business district within 
a residential district except under a petition by all 
the property owners within the proposed business 
districtio 

§ 107. - Initiative and Referendum 

Under some statutes an amending or rezoning ordi¬ 
nance or resolution may be subject to Initiative and ref¬ 
erendum. 

An amending or rezoning ordinance or resolu¬ 
tion may be subject to initiativeii and referendumi^ 
under Ihe terms of some statutory provisions, and 
an amending ordinance subject to referendum after 
proper petition therefor does not become effective 
and remains suspended until a referendum is had.i® 


amendment to zoningT ordinance i 
which would permlt enlargement of 
facilities at track and his interest 
vitiated board's approval of amend¬ 
ment; and fact that borough council 
voted In favor of amendment would 
not cure Inflrmity in plannlng board*s 
action. 

N.J.—^Hochberg v. Borough of Free- 
hold, 123 A.2d 46, 40 N.J.Super. 
276. 

6. Time for rsoommeiLdatioii. 

(1) Under statute and ordinance 
provisions pertalning to amendment 
of zoning ordinance, reguirement that 
thirty days elapse before planning 
commission, board, or offlcer approve 
or disapprove proposed amendment 
is not of the essence of the legisla¬ 
tion where rights of persons are not 
prejudiced. 

Ohio.—^Brow v. Sherwin-Williams Co., 
App., 109 N.E.2d 864. 

(2) Under Maryland-Washlngton 
regional district act, providing that 
no amendment shall be passed until 
it be flrst submitted to commission 
for approval, disapproval, or sugges- 
tions, and providing that commission 
shall be allowed not less than slx 
months for consideration and report, 
councirs failure to hold application 
for six months did not invalidate re¬ 
zoning where council received, before 
actlng, a “suggestion” from the com¬ 
mission that application be held pend- 
ing outcome of a proposed revised 
plan. 

Md.—Nelson v. County Council for 
Montgomery County, 186 A.2d 373, 
214 Md. 587. 

7. U.S.—^Leighton v. City of Minne- 
apolis, D.C.Minn., 16 F.Supp. 101. 

8. U.S.—Lelghton v. City of Mlnne- 
apolis, supra. 

Mlnn.—Kiges v. City of St. Paid, 62 
N.W.2d 363, 240 Mlnn. 522. 


Pnrpose of provlslon of zoning 
statute authorizlng alteration in zon¬ 
ing regulatlons on consent of two 
thirds of owners within one hundred 
feet of realty affected is to enable 
property owner to secure modiflcation 
of restriction and to open way for 
citizens to meet requirements of de- 
velopment and changing conditions. 
U.S.—Lelghton v. City of Minneapo- 
lis, D.CMinn., 16 F.Supp. 101. 

9. Minn.—Kiges v. City of St Paul, 
62 N.W.2d 363, 240 Minn. 522. 

IOl Hawaii,—^Andersen v. Amold, 30 
Hawaii 526. 

IL Cal.—^Dwyer v. City Council of 
Berkeley, 258 P. 932. 200 C. 505, 
followed in Poster v. City Council 
of City of Berkeley, 255 P. 1118, 
201 C. 769. 

12. U.S.—Jackson v. Denver Produc- 
ing & Refining Co., C.CA..Okl., 96 
F.2d 467. 

Cal.—Johnston v. City of Claremont 
323 P.2d 71—^Dwyer v. City Coun¬ 
cil of Berkeley, 253 P. 932. 200 C 
506, followed in Foster v. City 
Council of City of Berkeley, 255 P. 
1118, 201 a 769. 

Ohio.—State ex rei. Holmes v. Lau- 
derbaugh, App., 149 N.E.2d 33. 

Okl.—State ex rei. Hunzicker v. Pul- 
liam, 37 P.2d 417, 168 Okl. 632, 96 
A.L.R. 1294. 

Eff ect of prior resolntioiL 
Agreement on part of city to co¬ 
operate with housing authority in 
certain respects and to plan or re- 
plan, zone or rezone, area in city, 
was merely a resolution to rezone and 
co-operate with the housing author¬ 
ity, and was not a rezoning ordi¬ 
nance, and hence a rezoning ordinance 
subsequently passed was not pre- 
vented from being subject to referen¬ 
dum under statute providing that a 
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referendum shall apply only to the 
flrst ordinance. 

Ohio.—W. B. Glbson Co. v. Warren 
Metropolitan Housing Authority, 29’ 
N.E.2d 236, 65 Ohio App. 84. 

Amendment withont protest by refer¬ 
endum 

Statutes relating to zoning ordi¬ 
nance referendum and to zoning ordi¬ 
nance amendment will not be con- 
strued so as to give township board 
an opportunity to pass zoning ordi¬ 
nance acceptable to township resi- 
dents and then after thirty days, 
without protest by referendum, to 
amend ordinance in such a way as 
to be unacceptable to majority of 
residents. 

Mich.—Stadie v. Battle Creek Tp., 77 
N.W.2d 329, 346 Mich. 64. 

Statute held inapplioable 
Resolution which was passed pur- 
suant to statute giving citi es power, 
when exercised in connection with 
housing projects, to rezone any part 
of their terrltory or to make excep¬ 
tione to buildlng regulatlons by res¬ 
olution of their governing bodies, 
was not subject to referendum pro¬ 
visions of City charter of city which 
entered Into agreement with housing 
authority, and city's action in re¬ 
zoning, by resolution, one part of 
area, which had been flrst zoned 
after housing authority obtained ap¬ 
proval for development, was valid, 
even though prior ordinance to sama 
effect had been suspended by refer¬ 
endum. 

Cal.—^Lockhart v. City of Bakersfleld, 
267 P.2d 871, 123 CA..2d 728. 

13. U.S.—Jackson v. Denver Produc- 
ing & Reflning Co., C.C.A.Okl., 96 
P.2d 467. 

Ohio.—State ex rei. Holmes v. Laud- 
erbaugh, App., 149 N.E.2d 33— W, 
B. Gibson Co. v. Warren. Metro- 
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However, a referendum may not be required in tbe 
absence of a valid statutory authorization thereof 
and it has been held that where the referendum pro- 
visions of the statutes apply only to legislative acts 
and not to administrative or executive matters,^® 
they do not apply to an ordinance changing zoning 
dassifications, adopted to carry out the purposes of 
a comprehensive zoning ordinance,^® since, as dis- 
cussed supra § 102, such an action is executive or 
administrative in character. 

An ordinance requiring two-thirds vote of the 
City council to rezone territory over the protests of a 
certain per cent of the owners of property in the 
area to be affected does not apply to direct legisla- 
tion under the initiative and referendum.^^ 

Compelling submission of question to voters. 
Since, where a proper petition for the submission to 
the electors of the question whether a zoning amend- 
ment should be adopted has been filed, the action to 
be taken by the governing body in submitting the 
question to the voters is purely administrative,^® 
a writ of mandamus will lie to compel the board 


to certify such petition so that the question of re- 
zoning can be placed on the ballot.^® 

Infomial poli While a municipal governing body 
may conduct an informal referendum, as by polling 
votes by letter, and may enact a zoning amendment 
pursuant to the consensus expressed, such poli or 
referendum has no binding effect and the full re- 
sponsibility to enact proper zoning laws remains 
with the governing body.®® 

I 108. -Hearing and Notice 

In general, compliance must be had w!th requirements 
as to hearing and notice prior to enactment of an amend¬ 
ment to zoning regulatione. 

Statutes authorizing the amendment by a city of 
its zoning regulations may contemplate the same 
careful, serious, and intelligent consideration of an 
amendment as is required in the preparation and 
enactment of an original zoning ordinance,®^ and 
ordinarily compliance must be had with require¬ 
ments as to hearing and notice prior to enactment 
of the amendment.®® In the sense that hearing and 


poUtsji Housing Authority, 29 N.E. 
2d 236, 65 Ohlo App. 84. 

14. FrovlsloiL bold iAvalid 
Where charter of the City of New 
Rochelle was adopted as a looal law 
under the city horne rule law, and 
the City horne rule law expressly 
States the Instances where It Is 
mandatory to hold a referendum and 
sets forth the Instances In whlch a 
referendum may be secured by peti¬ 
tion, wlthout grantingr any authority 
to a City to provide for a referendum 
on a zoning ordinance or an amend¬ 
ment thereto charter sectlon per- 
mitting a referendum on amendments 
to zoning ordinance was Invalid. 
N.Y.—Elklnd v. City of New Ro¬ 
chelle. 163 N.Y.S.2d 870, 5 Mlsc. 
2d 296. 

16. Neb.—Kelley v. John, 75 N.W,2d 
713, 162 Neb. 319. 

le. Neb.—Kelley v. John, supra. 

17. Cal.—^Dwyer v. City Council of 
Berkeley, 263 P. 932, 200 C. 505, 
followed in Poster v. City Council 
of City of Berkeley, 255 P. 1118, 
201 C. 769. 

18. Ohlo.—State ex rei. Holmes v. 
Lauderbaugh, App., 149 NJE3.2d 33. 

19 . Ohlo.—State ex rei. Holmes v. 
Lauderbaugh, supra. 

20. N.J.—Campbell v. Borough of 
Hlllsdale. 79 A.2d 821, 12 N.J. 
Super. 182. 

21. lowa.—^Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 202. 

Mo.—Taylor v. Schlemmer, 183 S.W. 
2d 913, 853 Mo. 687. 


State ex rei. Cooper v. Cowan, 
App., 307 S.W.2d 676—Allega v. As¬ 
sociated Theatres, Inc., App., 295 
S.W.2d 849—State ex rei. Luechte- 
feld V. Arnold, App., 149 S.W,2d 
384. 

22. Cal.^ohnston v. City of Clare- 
mont, 823 P.2d 71. 

Berkeley Crematory, Inc. v. City 
of EI Cerrito, 803 P.2d 769, 146 
C.A.2d 265. 

Conn.—Alderman v. Town of West 
Haven, 200 A 830, 124 Conn. 391. 

Ga.—Sirota v. Kay Homes, Inc., 65 
S.B.2d 697, 208 Ga. 113—Jennings 
V. Suggs, 178 S.E. 282, 180 Ga. 141. 

Johnson v. Evangellcal Lutheran 
Church of Messiah, 54 S.E.2d 722, 
79 Ga.App. 671. 

Kan.—Ford v. City of Hutchlnson, 87 
P.2d 39, 140 Kan. 307. 

Mass.—^Nelson v. Town of Belmont, 
174 N.E. 320, 274 Mass. 85. 

Mo.—Wippler v. Hohn, 110 S.W.2d 
409, 841 MO. 780. 

—stirling V. City of Plainfleld. 53 
A2d 718, 186 N.J.Law 38—^Bur- 
more Co. v. Smith, 12 A.2d 363, 124 
N.J.Law 641. 

N.Y,—^Maxwell v. Klaess, 82 N.Y.S.2d 
688 , 192 Miso. 939. 

Pallotto V. BCarwood, 173 N.T.S. 
2d 103. 

N.C.—^Marren v. Gamble, 75 S.B.2d 
880, 237 N.a 680. 

Ohlo.—State ex rei. Flalrmount Cen- 
ter Co. V. Arnold, 84 N.E.2d 777, 
138 Ohlo St 259, 186 AL.R. 840. 

State ex rei. Castle National v. 
Vlllage of Wlcklilfe, App., 80 N.B. 
2d 200, appeal dismissed 74 N.E.2d 
270, 148 Ohlo St 410—State ex rei. 
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Del Monte v. Woodmansee, App., 72 
N.E.2d 789. 

Okl.—^Makrauer v. Board of Adjust- 
ment of City of Tulsa, 198 P.2d 291, 
200 Okl. 285. 

Pa.—Todd V. Norristown Borough, 85 
Pa.Dlst & Co. 409, 68 Montg.Co. 
802. 

In re Zoning Amendment of West 
Goshen Tp., Quar.Sess., 7 ChestCo. 
133. 

Valldity of temporary or emergency 
ordinance enacted without hearing 
see supra S 19. 

Pttrpose of proviston. 

(1) Statute requiring public hear¬ 
ing and notice thereof to property 
owners withln two hundred feet of 
property whlch will be affected by 
proposed change In zoning ordinance 
Is for protection of property owners 
and to safeguard them from arbl- 
trary exercise of powers granted by 
law, and, in absence of such pre- 
liminary steps, there Is no Jurisdic- 
tion in governing body of munici- 
pallty to enact change to zoning or¬ 
dinance. 

Tex.—^Tonroy v. City of Lubbock, Civ. 
App., 242 S.W.2d 816, error refused 
no reverslble error. 

(2) Purpose of public hearing, 
after due advertisement, of proposed 
change in zoning ordinance is to give 
interested citizens au opportunlty to 
enter thelr objectione. 

Ala.—Marshall v. City of Mobile^ 35 
So.2d 553, 250 Ala. 646. 

Striot oompliaiLoa 

Changes in zoning ordlnances afCect 
property rlghts, and therefore provi- 
slons conceming notice of heauring of 
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notice are requircd, a proceeding for Tczomng is 
quasi judicial in nature.23 

More specifically, the statutory provisions must 
be observed with respect to who may or must give 


notice,** to whom it must be given** and in what 
manner,*® the time notice must be given in relation 
to the hearing,*^ the time and place for tiie public 
hearing,** the nature and conduct of the hearing,*® 


sucli changes must be strictly com- 
plied witb. 

jq-y^—Bracbfeld v. Sforza, 114 N.T.S. 
*2d 722. 

jnxisdletioiial oondltiou preoedant 

_^R. I. Home Builders v. Budlong 

Kose Co., 74 A.2d 237, 77 R.I. 
147. 

Effect of notice 

iq'.Y.—^Maxwell v, IClaess, 82 N.T.S.2d 
588, 192 Misc. 989. 

Partionlar ordlxuuioe beUL amendineiit 
wltblXL reaiLlraaent 
Ordlnance whereby city resclnded 
prior zoninff ordlnance and estab- 
lished new districts and uses and 
boundaries throughout whole cIty 
purported to amend and change regu- 
lations and districts under prior or- 
dinance, and public notice and hear¬ 
ing were required. 

N.T.—Shefler v. City of Geneva, 147 
N.T.S.2d 401. 

Beconsideratloii at spedal meeting 
wlthout nev notice 
Where meeting of town board was 
called after notice of public hearing, 
and meeting was closed after defeat 
of resolution in favor of proposed 
amendments of zoning ordinances, 
and meeting was not adjourned to a 
further date, or to the call of the 
chair, reconsideration of proposed 
zoning amendments at special meet¬ 
ing on later date, wlthout new notice 
of public hearing, was illegal. 

N.T.—^Rabasco v. Town of Green- 
burgh, 137 N.T.S.2d 802, 285 App. 
Div. 895, afflrmed 128 N.E.2d 425, 
309 N.T. 735. 

23. Ga.—Johnson v. Evangelical 
Liutheran Church of Messiah, 54 S. 
E.2d 722, 79 Ga.App. 671. 

M. No particular person designated 
Statute pertainlng to notice to be 
given before amendment to county 
zoning ordlnance is flnally adopted 
does not require that the notice be 
given by county court clerk, by 
zoning commission, or by any other 
particular person. 

Tenn.—Clapp v. Knox County, 273 S. 
W.2d 694, 197 Tenn. 422. 

25. N.T.—Shefler v. City of Geneva, 
147 N.T.S.2d 401. 

Pa.—Putney v. Abington Tp., Quar. 
Sess., 70 Montg.Co. 102, afflrmed 
108 A.2d 134, 176 Pa.Super. 463. 
R.I.—^R. L Home Builders v. Budlong 
Rose Co., 74 A.2d 237, 77 R.I. 147. 
Feadenoy of suit on validity of prior 
act 

. Fact that munlcipality failed to 
give personal notice to trial court 
or to plalntiffs who had Instltuted 
suit attacking validity of amendment 
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to zoning ordlnance did not aflect 
powers of munlcipality to enact a 
new amendment. 

m.—^Bohan v. Vlllage of Riverside, 
138 N.E.2d 487, 9 I11.2d 561. 

Persona rendering property for tases 
Under statute relatlng to exerclse 
by munlcipality of its power to enact 
zoning ordinances and requiring at 
least ten days* notice of public hear¬ 
ing on proposed change to owners of 
property within two hundred feet of 
property affected by change, or to 
person rendering property located 
within two hundred feet for taxes, 
fact that parties who owned prop¬ 
erty affected had not rendered thelr 
property for city taxes at time of 
enacting amendment to zoning or- 
dinance did not obviate necessity for 
notice in view of fact that flnal date 
for rendering property for taxes for 
such year had not been reached and 
fact that there had been entire ab- 
sence of notica 

Tex.—Tonroy v. City of Lubbock, 
Civ.App., 242 S.W.2d 816, error re- 
fused no reversible error. 

28. Pa.—^Putney v. Abington Tp., 
Quar.Sess., 70 Montg.Co. 102, af¬ 
flrmed 108 A.2d 134, 176 PaSuper. 
463. 

R, I.—R. I. Home Builders v. Budlong 
Rose Co., 74 A.2d 237, 77 R.I. 
147. 

S. C.—Central Realty Corp. v. Alllson, 
63 S.E.2d 153, 218 S.C. 435. 

Pozmal public notice 

<1) Informal notice by word of 
mouth or by news artlcle is not an 
adequate substitute for required for- 
mal public notice to affected owners 
of the change in zoning ordinanca 
N.T.—Shefler v. City of Geneva, 147 
N.T.S.2d 401. 

(2) Compliance with statutes re- 
lating to notice of amendment of 
zoning bylaw could not be had by in¬ 
formal advertisement in local news- 
paper and announcement by sound 
truck of possible reconsideration of 
zoning question at adjourned town 
meeting. 

Mass.—^Pish V. Town of Canton, 77 
N.E.2d 231, 322 Mass. 219. 

No personal Service of notioe on 
neighbor 

Where part of defendant’s plot 
previously in residence district was 
by resolution of city planning com¬ 
mission rezoned, amendment to zon¬ 
ing resolution was not Invalldated 
by fact that notice of hearing was 
not personally served on nelghboring 
owner of private dwelling. 

N.T.—^Elgar v. S. H. Kress & Co., 116 
N.T.S.2d 627, 280 App.Div. 621, ap- 
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peal dismissed 126 N.E.2d 115, 308 
N.T. 767, vacated 126 N.E.2d 162, 
308 N.T. 773, and reversed on other 
grounds 127 N.E.2d 326, 308 N.T. 
633. 

27. Conn.—^Ribeiro v. Town of An- 
dover, 116 A.2d 769, 19 Conn.Sup. 
438. 

S.C.—Central Realty Corp. v. Alli- 
son, 68 S.E.2d 153, 218 S.a 435. 

Tex.—^Tonroy v. City of Lubbock, 
242 S.W.2d 816, error refused no 
reversible error. 

Amendments held invalld 

(1) In generaL 

Conn.—^Ribelro v. Town of Andover^ 
116 A.2d 769, 19 Conn.Sup. 438. 

Pa.—Shender v. Zoning Bd. of Ad- 
Justment, 181 A.2d 90, 388 Pa. 265. 

(2) Failure to comply with horne 
nile act provision requiring that flf- 
teen days notice be given before 
hearing on amendment of zoning or¬ 
dlnance rendered ordlnance void, even 
in absence of a showing of preju- 
dice. 

Pa.—Kelly v. City of Philadelphia. 
115 A.2d 238, 382 Pa. 459. 

28. Del.—^Klaw v. Pau-Mar Const. 
Co., 136 A.2d 123. 

Pa.—In re Zoning Amendment of 
West Goshen Tp., Quar.Sess., 7 
ChestvCo. 133. 

29. 111.—Braden v. Much, 87 N.E.2d 
620. 403 IlL 607. 

Pa.—Todd V. Borough of Norrlstown, 
85 Pa.Dlst. & Co. 409, 68 Montg. 
Co. 302. 

<*Publio hearing” required in pass- 
age of amendment of a zoning ordi- 
nance means the right to appear and 
give evldence and the right to hear 
and examine the witnesses whose tes- 
timony is presented by the oppos- 
ing parties. 

IU.—Braden v. Much, 87 N.B.2d 620, 
403 111. 607. 

Bight to examine witnesses under 
oath 

Where ordlnance committee of city 
council held hearing to become in- 
formed of pertinent facts concem- 
ing proposed amendment to zoning 
ordlnance, its action was not Judi¬ 
cial or quasi Judicial under enabllng 
statute, and refusal to permit prop¬ 
erty owners, who opposed amond- 
ment, to examine witnesses under 
oath was not a denial of due process. 
R.I.—Smith V. Brock, 118 A.2d 336. 
Duty to hear objeotors as well as 
proponents 

In hearing on petition to board of 
county commissioners to rezone sub- 
urban land as business property, 
board did not abuse its dlscretion by 
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and, as discussed infra § 110, the nature of the pro- 
posed change. 

§ 109.-Requirements Imposed by 

Municipalities 

Wlthin statutory limits, municipalities may them- 
selves prescribe detaiis with respect to hearings and no- 
tice In the matter of amending zoning regulations which 
must be complied with, although some authorities hold 
that such requirements are directory and may be waived. 

Within statutory limits laid down, municipalities 
themselves may prescribe detaiis with respect to 
hearings and notice in the matter of amending zon¬ 
ing regulations and a statute authorizing cities 
to provide for notice of proposed zoning changes 
is mandatory and requires the adoption of such pro- 
visions.^^ It has been held that an amendment, 
change, or rezoning not passed in accordance with 
the requirements of a previous ordinance with re¬ 
spect to notice and hearing is invalid.^2 

On the other hand, it has also been held that a 


zoning ordinance amendment is not invalid for 
want of Public notice and hearing as provided in the 
original zoning ordinances, where the requirement 
of notice and hearing is a self-prescribed limita- 
tion which may not serve as a delimitation of the 
greater power vested in the city governing body by 
the state,33 that such requirement is merely direc- 
tory,34 and that it may be waived by the municipal 
body, and is waived by its action in passing the 
amendment ;35 and a change or amendment is valid 
notwithstanding such failure, provided the notice 
prescribed in the enabling statutes is given.36 

§ 110.-Nature of Change Pro¬ 

posed; Variance 

The notice must apprise the public of the changes to 
be made, and the amendment must conform substantially 
to such proposed changes, although minor or formal varl- 
ances are immaterial. 

The notice must reasonably apprise the public of 
the essence of the regulations to be adopted, that is, 
the changes to be made.37 Moreover, the power of 


hearing the objeetors as well as the 
proponents. 

Wash.—Lllllons v. Glbbs, 289 P.2d 
203, 47 Wash.2d 629. 

Buty to hear resideata of adjoiJiiiisr 
boronghs 

Where area embraclng several bor- 
oughs was built up to such extent 
that dlviding Une between them was 
not noticeable, borough which sought 
to change a block which hordered on 
other boroughs from residential zone 
to business district owed a duty to 
hear any residents and taxpayers of 
the adjoinlng boroughs who might 
be adversely aJlTected by the pro¬ 
posed zoning change, and to give as 
much consideratlon to their rights as 
it would give to those of its own 
residents and taxpayers. 

N.J.—^Borough of Cresskill v. Bor¬ 
ough of Dumont, 104 A.2d 441, 15 
N.J. 238. 

Heailng by eomnilssloiL or conunittee 
Under statute providing that no 
amendments of zoning ordinance 
shall be made wlthout a hearing be- 
fore some commlssion or commlttee 
designated by the corporate authori¬ 
ties, reference of amendments to a 
standing commlttee of the city coun- 
cil for hearings was sumcient. 
ni. —^2700 Irvlng Park Bldg. Corp. v. 
City of Cailcago, 69 N.E.2d 827, 396 
IlL 138. 

Hearing prior io electlon of new 
members 

Under provlslon of enabling stat¬ 
ute requlring public hearing before 
adoption of amendment to zoning or¬ 
dinance, fact that such hearing was 
held before electlon at which sev¬ 
eral new members of city council 
wera elected dld not render void 


amendment which was flnally adopt¬ 
ed by new council after electlon. 
Mass.—^Morgan v. Banas, 122 N.E.2d 
369, 331 Mass. 694. 

Cal.—Johnston v. Board of Sup’rs of 
Marln County, 187 P.2d 686, 81 C. 
2 d 66. 

30. UL—Caln v. L.yddon, 176 N.E. 
391, 843 111. 217. 

Ordinance provlsions held valid 

(1) Rule that city cannot bind it- 
self by ordinance not to do what it 
may do by ordinance is not violated 
by provision in city^s original zon¬ 
ing ordinance that changes and 
amendments thereof may be made 
only after reasonable notice and 
hearing, since such provision neither 
prohibits nor unreasonably burdens, 
hlnders, or delays future ordinance 
action by city board of commisaion- 
ers. 

Okl.—^Makrauer v. Board of Adjust- 
ment of City of Tulsa, 193 P.2d 
291, 200 Okl. 286. 

(2) Ordinance prescribing that or¬ 
dinance amending zoning ordinance 
shall not be offered for passage un- 
til ten days after presentation is not 
inconsistent with zoning statute and 
is not invalid as imreasonabla 
111.—Cain V. Lyddon, 176 N.E. 891, 

843 111. 217. 

31. Ga.—Jennings v. Suggs, 178 S. 
E. 282, 180 Ga. 141. 

33. Cal.—^Berkeley Crematory, Inc. 
V. City of EI Cerrito, 303 P.2d 769, 
146 C.A2d 265. 

Ga.—Sirota v. Kay Homes, Inc., 66 
S.E.2d 697, 208 Ga. 118. 

111.—Cain V. Lyddon, 176 N.E. 891, 
343 IlL 217. 

OkL—^MAkrauer v. Board of Adjust- 
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ment of City of Tulsa, 193 P.2d 
291, 200 Okl. 285. 

Hotlce held ihsnfficlent 
Ga.—Jennings v. Suggs, 178 S.B. 282, 
180 Ga. 141. 

33. N.Y.—People. on Inf. of Bark- 
er, V. Blkin, 80 N.T.S.2d 626. 

34. S.C.—Central Realty Corp. v. Al- 
lison, 68 S.E.2d 163. 218 S.C. 435. 

36. Del.—^Boozer v. Johnson, 98 A. 

2d 76, 33 DeLCh. 664. 

Fla.—Bregar v. Britton, 75 So.2d 753, 
certiorari denied Brown v. Brit¬ 
ton, 76 S.Ct. 634, 348 U.S. 972, 99 
L.Ed. 767. 

36. Pa.—Putney v. Abington Tp., 108 
A2d 134, 176 Pa.Super. 463. 

S.C.—Central Realty Corp. v. Alli- 
son, 63 S.E.2d 153, 218 S.C. 436. 

37. Del.—Klay v. Pau-Mar Const. 
Co., 136 A.2d 123. 

Besoliitlo]i. of aanbigolty 
Any ambiguity in a notice to the 
public of a hearing to conslder 
changes in zoning ordinance should 
be resolved against the notice. 
N.T.—Brachfeld v. Sforza, 114 N.T. 
S.2d 722. 

Notice held sufficient 

(1) In generaL 

N.T.—^In re Dumlng, 241 N.Y.S. 639, 
137 Misc. 173, afflrmed Durning v. 
ReviUe, 249 N.Y.S. 908, 232 App. 
Div. 790. 

Va.—ClafCone v. Community Shop- 
Ping Corp., 77 S.E.2d 817, 195 Va. 
41. 

(2) Notice which merely stated 
that certain property would be re- 
zoned from one classilication to an- 
other, rather than setting forth the 
specific zoning amendment itself, sub¬ 
stantially complied with statute per- 
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the governing body to amend an ordinance is de- 
limited by the purpose as stated in the notice of 
hearing;38 and, while a slavish and technical ad- 
herence to the notice is not required,^® there can- 
not be substantial and extensive deviations from the 
expressed objectives of the hearing.^® Thus, in gen- 
eral, the amendment or change adopted must con- 
form substantially to the proposal contained in the 
notice or warrant;^! and where there is a sub¬ 
stantial variance between the notice and the ac- 
tual change or amendment such change or amend¬ 
ment is invalid.^2 
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Oh the other hand, the validity of the amendment 
or change will not be affected where the variance 
is minor or merely formal,^^ or where the vari¬ 
ance is a liberalization of the amendment rather 
than an enlarged restraint.^^ Thus, it has been held 
that requirements as to notice of hearing on the 
adoption of amendments to a zoning ordinance may 
be inapplicable to amendments made in the course 
of passage of an ordinance amending prior regu- 
lations;45 and, under provisions to that effect, the 
municipal governing body may, after the hearing, 
adopt the proposed change, reject it, or amend it 
and adopt it as amended>® 


talning to notices of hearing- on pe- 
tition for amendment In county zon¬ 
ing regulat! ons. 

Tenn.—Clapp v. Knox County, 273 S. 
W.2d 694, 197 Tenn. 422. 

(3) Where published notice of 
hearing on question of rezoning cer- 
tain land, so as to authorlze con- 
structlon of drive-in theater there- 
on, clearly stated fact that hearing 
was to be held on an appllcation to 
rezone land from agricultural to com- 
merclal llght Industrial dlstrlct, no¬ 
tice was not Invalid because It dld 
not contaln words “drive-ln theater.” 
Pia.—Bregar v. Brltton, 75 So.2d 763, 

certiorari denied Brown v. Brltton, 
75 S.Ct. 634, 348 U.S. 972, 99 L. 
Ed. 767. 

(4) Notice of a hearing to be had 
at regular meeting on a certaln day 
sufficlently complied wlth statutory 
requlrement that commissioners set 
a time (day and hour) for hearing 
and give notice thereof to public, 
notwithstanding glven notice dld not 
name the hour numerically. 

Ga.—Eliis V. Stokes, 61 S.B.2d 806, 
207 Ga. 423. 

(5) Where requirements for no¬ 
tice and hearing on proposed amend- 
atory zoning ordinance of City were 
sufficient as to that ordinance, they 
were also sufdcient as to subsequent 
amendatory zoning ordinance deallng 
wlth identical subject matter and 
correctly describing property which 
was not correctly described in flrst 
amendatory zoning ordinance. 

Tex.—City of Waxahachie v. Wat- 
kins, 275 S.W.2d 477, 164 Tex. 206. 

Notloe held i&suflloieut 

(1) Where notice referred only to 
amending ordinance in relation to 
“appllcatlons and permits and per- 
mit fees,” amendment which convert- 
ed certaln property owners’ absolute 
right to use property as they had 
been using it to right conditloned 
on obtalning certiflcate of occupan- 
cy from bullding Inspector was not 
valldly enacted. 

N.T.—^Village of Sands Point v. 
Sands Point Country Day School, 
148 N.Y.S.2d 312, 2 Mlsc.2d 885, 


afflrmed 164 N.T.S.2d 428, 2 A.D.2d 
769. 

(2) Where notice of public hear¬ 
ing on request for rezoning failed to 
speclfy name of munlcipality or place 
of hearing as required by statute 
making a lawful public hearing a 
conditlon precedent to the enactment 
of zoning regulatione, and zoning or¬ 
dinance was subsequently passed, 
there was fatal defect in notice of 
hearing which rendered ordinance 
vold. 

Miss.—^Brooks v. City of Jackson, 61 
So.2d 274, 211 Miss. 246. 

3a N.T.—Callanan Road Imp. Co. v. 
Town of Newburgh, 167 N.Y.S.2d 
780, 6 Misc.2d 1071. 

39. N.Y.—Callanan Boad Imp. Co. 
V. Town of Newburgh, supra. 

4a N.Y.—Callanan Road Imp. Co. v. 
Town of Newburgh, supra. 

41. N.T.—Pallotto V. Cohalan, 163 
N.Y.S.2d 363, 6 Misc.2d 1. 

42. N.Y.—-Paliotto V. Cohalan, su¬ 
pra. 

AmendmeiLts held invalid 

(1) Where notice for public hear¬ 
ing on amendment of zoning ordi¬ 
nance gave notice of proposal to 
amend ordinance so as to prohibit 
quarrying in the entire town, such 
notice was not sufffcient to validate 
subsequent amendment banning quar¬ 
rying in entire town except a certaln 
portion thereof. 

N.T.—Callanan Road Imp. Co. v. 
Town of Newburgh, 167 N,T.S.2d 
780, 6 Misc.2d 1071. 

(2) Amendment to town zoning or¬ 
dinance provlding that it would be 
unlawful to use any land in town for 
gasoline station purposes would be 
unlawful if notice of public hearing 
preliminary to enactment gave no 
ciear notice that an amendment con- 
ceming gasoline and Service stations 
would be considered but merely gave 
notice that town board would hold 
hearing in connection with an amend¬ 
ment to prohibit used car lots and 
other specified uses. 

N.T.—^Brachfeld v. Sforza, 114 N.T.S. 
2d 722. 


43. lowa.—Brackett v. City of Des 
Moines, 67 N.W.2d 642, 246 lowa 
249. 

Changes Iu ameudiaeiLt held not In- 
valldatlng 

(1) Where amendment to zoning 
ordinance creating restricted apart- 
ment distrlcts was advertised for a 
public hearing thereon, fact that 
amendment as finally enacted by 
council had been further changed by 
increasing bulk requirements of In- 
divldual properties did not render 
amendment invalid on ground that 
amendment as advertised was not 
passed. 

Del.—^Klaw v. Pau-Mar Const. Co„ 
135 A.2d 123. 

(2) Fact that the description of re- 
zoned land in resolution was diffei> 
ent from that in published notice 
was not material, where description 
in such notice included property de¬ 
scribed in resolution. 

Fla.—^Bregar v. Brltton, 75 So.2d 753, 
certiorari denied Brown v. Brltton, 
76 S.Ct 634, 348 U.S. 972, 99 L.Ed. 
767. 

(3) Fact that local commercial 
zone shown on map Included in no¬ 
tice of public hearing on proposed 
amendment of county zoning ordi¬ 
nance differed from local commercial 
zone on maps included as part of 
amended ordinance did not invalidate 
amended ordinance. 

Va-—Ciaffone v. Community Shop- 
ping Corp., 77 S.E.2d 817, 196 Va. 
41. 

44. N.J.—^Manning v. Borough of 
Paramus, 118 A.2d 60, 37 N.J.Super. 
674. 

Pa.—^Todd V. Norrlstown Borough, 86 
Pa.Dist. & Co. 409, 68 Montg.Co. 
302. 

49. N.J.—Stirling v. City of Plain- 
fLeld, 63 A.2d 713, 136 N.J.L.aw 38. 

43. Rezoning of part of txaot de- 
sozibed 

Under provision of enabllng stat¬ 
ute, authorizing City council, after 
hearing, to adopt, reject, or amend 
and adopt proposed zoning ordinance, 
amendment to zoning ordinance 
i which allegedly rezoned only part of 
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§§ 110-112 ZONING 

Where a zoning ordinance has been cnacted with 
a change of use classification, amendments thereto 
which are germane to the subject matter and are in 
accordance with the recommendations of the plan- 
ning commission may be added without further 
and additional advertisement and public hearing.^^ 

§ 111.-Failure to See Notice; Ir- 

regularities 

The validity of a zoning amendment Is not afTected by 
the failure of property owners to see the notice; nor 
may a property owner object to defects therein where he 
had an opportunity to be heard; nor may he object to 
Irregularities which dkl not affect him. 

The vaKdity of an amendment of zoning regu- 
lations is not affected by the failure of property 
owners to see the notice where everything required 
by statute with respect to notice was done and a 
property owner may not object to defects in the no¬ 
tice where he had an opportunity to be heard*^® and 
made no objection at the hearing to defects in the 

notice.50 

A property owner may not object to mere irregu¬ 
larities in the notice where he was not adversely 
affected thereby.61 Thus a published notice of the 
amendment of a zoning ordinance and of the time 
and place of the hearing thereon, which is otherwise 
in full compliance with the statutory requirements, 
is not invalid merely because there was included in 
the published notice an erroneous statement of the 
date on which the ordinance was adopted;^^ nor 
is an amendment rendered invalid by Ihe fact that 
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the statutory time was not allowed between the date 
of the notice and the date of the hearing, where the 
parties were not misled thereby to their hurt and 
injury.53 

§ 112. -Evidence 

Original zones are presumed well planned, and the 
burden of proving the need for a change Is on the pro¬ 
ponente thereof. Aetion on a rezoning appllcatlon must 
be based on, and supported by, competent and substantia! 
evidence. 

Since there is a presumption, in proceedings for a 
zoning change, that the zones established by the 
original zoning ordinance or regulation were well 
planned and arranged, and were intended to be 
permanent,the proponents of a change in the zon¬ 
ing regulations have the burden of proof as to the 
need therefor.55 Thus, before property is rezoned 
there should be proof either that there was some 
mistake in the original zoning or that the charac¬ 
ter of the neighborhood has changed to such an ex- 
tent that the reclassification should be granted.56 

Conipetency and sufficiency of evidence. Under 
or apart from provisions to that effect, the action 
on an application for rezoning must be based on, 
and supported by, competent and substantial evi- 
dence.57 xhe personal knowledge of the members 
of the body passing on the proposed amendment, or 
of other persons on whom tifiey rely, cannot be con- 
sidered as evidence as to whether there has been a 
change in conditions in the neighborhood or a need 
for reclassification.58 


tract origrinally described in pro- j 
pqsed amendment was not thereby 
rendered invalid. 

Mass.—^Morgan v. Banas, 122 N.E.2d 
369, 331 Mass. 694. 

47. Ohlo.—Magid v. City of Cleve- 
land Heights, App., 143 N.E.2d 713. 

48. 111.—^Braden v. Much, 87 N.B.2d 
620, 403 111. 607. 

Va.—^Blankenship v. City of Rich- 
mond, 49 S.B.2d 321, 188 Va. 97. 

49. Mass.—^Pitman v. City of Med- 
ford, 45 N.B.2d 973, 312 Mass. 618. 

N.J.—Closterman v. Cranford Tp., 91 
A.2d 646, 22 N.J.Super. 204. 

Pa.—^Zook V. Winger, Com.PL, 16 
Cambria 221—^Labell v. Norristown 
Borough, Quar.Sesa, 73 Montg.Co. 
170, 48 Mxm.L..R. 310. 

60. Mo.—State ex rei. Liuechtefeld 
V. Amold, App., 149 S.W.2d 384. 
N.T.—^North Shore Beach Property 
Owners Ass*n v. Town of Brook- 
haven, 115 N.Y.S.2d 670. 

ZTo protesters 

Fact that amendment to zoning 
ordinance led to contractlon of area 
could not mislead property owners 
therein on ground that it lessened the 


nimiber of property owners which 
would have a standing to protest 
change, where no protesting proper¬ 
ty owner from proposed district ap- 
peared at the hearing. 

Del.—Klaw v. Pau-Mar Const. Co., 
136 A.2d 123. 

61. Mass.—^Town of Dexington v. 

Bean, 172 N.B. 867, 272 Mass. 647. 
Pa.—Todd V. Borongh of Norristown, 
86 PaJDlst. & Co. 409, 68 Montg.Co. 
802. 

In re Zoning Amendment of 
West Goshen Tp., Quar.Sess., 7 
Chest.Co. 133. 

52. N.J.—Closterman v. Cranford 
Tp.. 91 A.2d 646, 22 N.J.Super. 204. 

63. Ga.—^Bllis v. Stokes, 61 S.D.2d 
806, 207 Ga. 423. 

54. Md.—Board of County Com'rs of 
• Talbot County v. Troxell, 132 A.2d 

846, 214 Md. 136—Kracke v. Wein- 
berg, 79 A.2d 387, 197 Md. 339. 
Presumptions as to zoning ordinanc- 
es in Judlcial proceedings generally 
see infra S 362. 

55. Md.—^Board of County Com*rs of 
Talbot County v. Troxell, 132 A.2d 
845, 214 Md. 136. 
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Misa— ^W. Ii. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 217 
Miss. 892. 

56. Md.—^Nelson v. County Council 
for Montgomery County, 136 A2d 
373, 214 Md. 687—State Roads 
Commission v. Warriner, 128 A.2d 
248, 211 Md, 480—^American Oil Co. 
v. Miller, 102 A.2d 727, 204 Md. 32 
—^Kracke v. Weinberg, 79 A2d 387, 
197 Md. 339. 

57. Md.—Wakefleld v. Kraft 96 A2d 
27, 202 Md. 136. 

Mo.—State ex rei. Horn v. Randall, 
App., 276 S.W.2d 768. 

Tex.—Ham v. Weaver, Civ.App., 227 
S.W.2d 286, reversed on other 
grounds Weaver v. Ham, 232 S.W. 
2d 704, 149 Tex. 309. 

Attozney^s remaaAis held not evidence 

Mo.—State ex rei. Cooper v. Cowan, 
App., 307 S.W.2d 676. 

Evidence held Insnfflcient to warrant 
denial of zoning petitlon 

Md.—^Hedin v. Board of County 
Com'rs of Prince Georges County, 
120 A2d 663, 209 Md. 224. 

58. Arbitraxy action 

Denial of petition for rezoning, by 
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§ 113. -Meetings; Number of Votea 

Bequired 

There must be a compllance with statutea ae to the 
meetings of the governing body to amend a zoning ordi- 
nance, the vote required, and related matters. 

With respect to the meeting of the goveming body 
of a municipality for the purpose of amending a 
zoning ordinance, statutes fixing the vote required 
and stating requirements as to related matters gov- 
ern and must be complied with.^^ Thus, under stat¬ 
utes to that effect, a majority of the membership of 
the governing body constitutes a quorum.®® More- 
over, a zoning amendment may be invalid if the req¬ 
uisite vote is not obtained.®! 

The number of votes required for the exerdse of 
the power to amend or modify a zoning regulation 
by a board or commission is discussed infra §§ 121, 
122. 

Distinction between grant and denial of amend¬ 
ment. Under some statutes there is a distinction 
in the vote requirements between the granting of a 
zoning amendment and the denial thereof, in that 
while the concurrence of a majority of the total 
membership is necessary to grant a zoning amend¬ 
ment, ®2 such a concurrence is not required to deny a 
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proposed amendment, a simple majority of thosc 
present being sufficient.®^ 

Personal interest of memher of body or others. 
Since the enactment of a zoning change is a legis- 
lative act rather than merely quasi-judicia!, the 
change will not be declared void because of the fact 
that one member of the body was instrumental in 
having the change passed because of his personal 
interest in the property,®^ or because an interested 
party was present at the deliberations of the author- 
ized body;®® but there is also some authority to the 
contrary.®® 

§ 114.-More than Majority Re¬ 

quired 

Under some statutes It may be required that a zoning 
change be adopted by a specifled vote of more than a ma¬ 
jority, as where the requisite number of property owners 
have protested such change. 

Under statutes so providing, it may be required 
that a zoning ordinance amendment be adopted by a 
specified vote of more than a majority,®'7 as where 
statutes so provide with respect to cases where a 
certain per cent of the interested property owners 
have protested the proposed amendment.®® Accord- 
ingly, where such a protest is filed, it may be neces- 


board of county commlssloners, ap- 
parently almost entlrely on person¬ 
al opinion of one of its members, 
without support for the opinion in 
evldence, was arbitrary action entl- 
tlingr petitioner to some fonu of re- 
lief in equlty. 

Md.—^Hedln v. Board of County 
Com’r8 of Prince Georges County, 
120 A.2d 663, 209 Md. 224. 

69. N.Y.—Steers Sand & Gravel 
Corp- V. Vlllagre Bd. of Villagre of 
Northport, 129 N.T.S.2d 408. 

60. N.Y.—Steers Sand & Gravel 
Corp. V. Village Bd. of Village of 
Northport, supra. 

61. U.S.—Geneva Inv. Co. v. City of 
St. Louis, C.C.A.MO., 87 F.2d 83, 
certiorari denled 67 S.Ct 796, 301 
U.S. 692, 81 L.Ed. 1348. 

Tote held suflloient 
Conn.—^Mallory v. Town of West 
Hartford, 86 A.2d 668, 138 Conn. 
497. 

62. N.Y.—Steers Sand & Gravel 
Corp. V. Vlllage Bd. of Village of 
Northport, 129 N.Y.S.2d 403. 

63. N.Y.—Steers Sand & Gravel 
Corp. V. Village Bd. of Village of 
Northport, supra. 

64. Va,—^Blankenship v. City of 
Richmond, 49 S.E.2d 821, 188 Va. 
97, 

65. Warden present but not votlng 
Facts that warden*s father*s half- 

sister was the mother-in-law of an 
agent who assisted applicante for 


zone change in negotiatione for mo- 
tel and gasoline statlons, and that 
warden was present at executive ses- 
sion voting change, did not invali- 
date action of court of burgesses in 
changlng zone. 

Conn.—^Hamelin v. Zoning Bd. of the 
Borough of Wallingford, 117 A.2d 
86 , 19 Conn.Sup. 445. 

66 . Pa.—Appeal of Bristol Tp, Zon¬ 
ing Ordinance, Quar.Sess., 7 Bucks 
Co. 61. 

67. Tex.—City of Alamo Heights v. 
Gerety, Clv.App., 264 S.W.2d 778, 
refused no reversible error. 

rour.fifth8 approval required 
Mass.—^McHugh v. Board of Zoning 
Adjustment of Boston, 147 N.B.2d 
761. 

Different treatment from basio ordi- 
uances 

Where statute authorizing villages 
and certain citles to enact compre¬ 
hensive zoning ordinances provided 
that thereafter council could alter 
the regulatione or pians, and that 
such alterations could only be made 
by two-thirds vote of all members 
of governing body, statute would be 
construed to manlfest intent that al¬ 
terations or amendments were to be 
treated differently from comprehen¬ 
sive zoning ordinances themselves. 
Minn.—^Minneapolis-Honeywell Reg¬ 
ulator Co. V. Nadasdy, 76 N.W.2d 
670, 247 Minn. 169. 

DisquaUfled member not voting 
Under statute requiring a favor- 
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able vote of three fourths of **all 
members of the leglslative body" of 
the municipality for rezoning, quoted 
phrase means the same as members 
of the whole council, and hence 
where at hearing all flve aldermen 
were present but one disqualifled 
himself for interest, and three vot- 
ed in favor of rezoning, the rezon¬ 
ing carried, since the statute re¬ 
quired only three fourths of the four 
votes and not three fourths of the 
flve. 

Tex.—City of Alamo Heights v. Ger¬ 
ety, Civ.App., 264 S.W.2d 778, re¬ 
fused no reversible error. 

68 . U.S.—Women*s Kansas City St. 
Andrew Soc. v. I^nsas City, Mo., 
D.C.Mo., 54 F.2d 1071, reversed on 
other grounds, C.OA.., 68 F.2d 593. 
N.J.—^Durrwachter v. Mayor & Coun¬ 
cil of Borough of Falr Lawn, 65 
A.2d 832, 136 N.J.Law 314. 

N.Y.—^Rabasco v. Town of Green- 
burgh, 137 N.Y.S.2d 802, 285 App. 
Div. 896, afllrmed 128 N.E.2d 426, 
309 N.Y. 736. 

Pa.—^Putney v. Abington Tp., 108 A, 
2d 134, 176 Pa.Super. 463. 

Zoning ordinance held void in so 
far as it authorized amendment hy 
only majority vote of aldermen in- 
stead of three-fourths vote required 
by statute in case of protest by land- 
owners. 

U.S.—Geneva Inv. Co. v. City of St. 
Louis, C.C.A.MO., 87 F.2d 83, cer¬ 
tiorari denled 67 S.Ct. 796, 301 U. 
S. 692, 81 L.Ed. 1348. 
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sary that the amendment be adopted by the govern- 
ing body by a three-fifths vote,®® by a three-fourtbs 
vote,*^® or even by a unanimous vote;*^! but adop- 
tion by a vote of more than a majority ordinarily 
is not required where the requisite protests have 
not been filed.*^® 

Sufficiency of protests; property owners eligihle. 


In order to render operative statutory provisions re- 
quiring approval of a zoning amendment by the gov- 
eming body by more than a majority vote in case 
of protests by certain property owners, the protests 
must be made by the requisite percentage of the 
property owners eligible to protest,'^® must be prop- 
erly executed,'^^ must be made within the prescribed 
time,*^® and must be filed with the appropriate 


69. B.I.—^Rhode Island Eplscopal 
Convention v. City Councll of Prov- 
Idence, 169 A. 647, 62 R.I. 182. 

70. N.J.—^Durrwacliter v. Mayor & 
Councll of Borough of Fair Lawn, 
55 A.2d 832, 136 N.J.Law 314. 

N.Y.—Bowen v. Hlder, 87 N.T.S.2d 
76. 

Pa.—Kelly v. City of Philadelphia, 
115 A.2d 238. 382 Pa. 459. 

Putney v. Abington Tp., 108 A. 
2d 134, 176 Pa.Super. 463. 

Appeal of Hadnor, Ithan and St. 
David's Civlc Ass*n, 5 Pa.Di8t. & 
Co.2d 156, 41 Del.Co. 396—Grabosky 
V. McLaughlin, 36 Pa.Dist. & Co. 
215. 

Appeal of Bristol Tp. Zoning 
Ordinance, Quar.Sess., 7 Bucka Oo. 
61—Levitt & Sona, Inc. v. Bristol 
Tp., Quar.Sess., 4 Bucks Co. 230. 
R6QLiilrem6ii.t haid vaUd 

Zoning ordinance providing that 
amendment thereto, if protested by 
owners of twenty per cent or more 
of frontage of certain aflCected prop¬ 
erty, shall become effective only on 
three-fourths vote of municipal leg- 
islatlve body is not unconstitutional 
as constituting an unlawful delega- 
tion of legislative power to private 
indlviduaJs. 

Mich.—^Northwood Properties Co. v. 
Perklns, 39 N.W.2d 25, 325 Mich. 
419. 

Stxict constractlon 

Statute providing that three- 
fourths vote of councll shall be re¬ 
quired to pass amendment of zon¬ 
ing regulations if protest duly signed 
and acknowledged by owners of twen¬ 
ty per cent or more of area of land 
included in proposed change be pre- 
sented is a limitatlon on general leg¬ 
islative powers of the common coun- 
cil and must be strictly construed. 
N.T.—Viscusi v. City of Schenectady, 
100 N.Y.S.2d 791, 198 Misc. 732. 
Statntoxy reqnlremeiLt 

(1) Statute authorizing zoning or- 
dinances was held self-executing in 
80 far as it provided for amendment 
of regulations by three-fourths vote 
of municipality*s legislative body in 
case of protest by landowners, and 
hence amending ordinance, having 
been unanimously adopted, was prop- 
erly enacted, notwithstanding invalid 
provision of original zoning ordi¬ 
nance purporting to authorlze amend¬ 
ment by only majority vote of aJder- 
men. 

XJ.S.—Geneva Inv. Co. v. City of St. 


Louls, C.C.AMO., 87 P.2d 83, cer¬ 
tiorari denled 67 S.Ct 795, 301 U. 
S. 692, 81 L.Ed. 1348. 

(2) Statute providing that in case 
of protest an amendment to, or 
change in. a zoning regulation shall 
not become effective except by favor- 
able vote of three fourths of all 
members of municipal legislative 
body was required to prevail over 
ordinance providing that in case of 
protest such an amendment or change 
shall become effective by favorable 
vote of a majority of all City com- 
missioners. 

K.C.—^Eldrldge v. Mangum, 5 S.E.2d 
721, 216 N.C. 532. 

Three fourths of all members 
Por purposes of statute requiring 
a three-fourths vote of municipal 
goveming body as a prerequisite to 
eflfectiveness of zoning ordinance 
amendment when a protest comply- 
ing with statute has been flled, an 
affirmative vote by three fourths of 
all members of goveming body, ra- 
ther than a mere three-fourths vote 
of a quorum of such goveming body 
is required. 

Pia.—Streep v. Sample, 84 So.2d 586. 
N.Y.—^Rabasco v. Town of Green- 
burgh, 137 N.Y.S.2d 802, 286 App. 
Div. 895, afflrmed 128 N.B.2d 426, 
309 N.Y. 735. 

71. N.Y.—^McCabe v. City of New 
York, 23 N.E.2d 629, 281 N.Y. 349. 

Palmer v. Mann, 201 N.Y.S. 625, 
206 App.Div. 484. 

Dole V. City of New York, 44 
N.Y.S,2d 250, 182 Mlsc, 408. 
Valldity of provl8lo]i. 

Requirement of unanimous vote of 
board of estimate for amendment of 
zoning resolution, where property 
owners protest, held not illegal dele- 
gation of govemmental power. 

N.Y.—^Portieth St. & Park Ave. v. 
Walker, 234 N.Y.S. 708, 135 Misc. 
907. 

lasglslative Intent 

Provision for unanimous action by 
a goveming body like the board of 
estimate of the clty of New York is 
extraordlnary and it should only be 
invoked when demanded by a ciear, 
unambiguous ezpression of legisla¬ 
tive policy and intent. 

N.Y.*—431 Pifth Ave. Corp. v. City 
of New York, 65 N.Y.S.2d 203, 184 
Misc. 1001, modifled on other 
grounds 59 N.Y.S.2d 25, 270 App. 
Div. 241, afflrmed 68 N.E.2d 877, 296 
N.Y. 688. 


72. Md.—^Montebello Land Co. v. 
Frank Novak Realty Co., 172 a! 
911, 167 Md. 186. 

Pa.—^Putney v. Abington Tp., 108 A 
2d 134,' 176 Pa.Super. 463. 
Uhanlmous vote not required 
N.Y.—^Morrlll Realty Corporation v. 
Rayon Holding Corporation, 172 
N.E. 494, 254 N.Y. 268. 

Nappi V. LaGuardia, 66 N.Y.S.2d 
80, 184 Misc. 776, afflrmed 54 N. 
Y.S.2d 722, 269 App.Div. 693, af¬ 
flrmed 64 N.B.2d 716, 295 N.Y. 662. 

73. Protest by Insnfficleut peroent- 
age 

Under statute requiring that 
amendment to buildlng zone ordi¬ 
nance must be adopted by four mem¬ 
bers of town board if twenty per 
cent of owners of land in specifled 
area protest amendment, vote of 8-1 
was sufficient to adopt amendment 
rezonlng area from residential to 
commerclal, where protest was ac- 
tually signed by less than twenty 
per cent of owners in surroundlng 
area as resuit of one of owners sign- 
ing protest only as indivldual and 
failing to indicate he was also at- 
toraey in fact for another property 
I owner; and residential property own- 
er could not supplement protest 
which had insufflcient number of sig¬ 
naturos by adding signature of an¬ 
other property owner whose power 
of attorney he held but use of which 
he had not indlcated on protest. 

N.Y.—^Deligtisch v. Town of Green- 
burgh, 135 N.Y.S.2d 220. 

74. Protest uot acknowledged 
Under the statute providing that 

common councll may amond zoning 
laws by majority vote unless pro¬ 
test against proposed change duly 
signed and acknowledged by own¬ 
ers of twenty per cent or more of 
area of land included in proposed 
change be presented, and that in such 
event amendment must be passed by 
three-fourths vote, protest which 
was not acknowledged was insuffl¬ 
cient, and majority vote was ade- 
quate to pass valid ordinanca 
N.Y.—^Viscusi v. City of Schenectady, 
100 N.Y.S.2d 791, 198 Misc. 732. 

75. N.Y.—^McCabe v. City of New 
York, 10 N.Y.S.2d 383, 170 Misc. 
326, reversed on other grounds 13 
N.Y.S.2d 676, 257 App.Div. 1010, 
reversed on othor grounds 23 N.E. 
2d 629, 281 N.Y. 349. 

Protest flled after hearlng 
(1) AfCected property owners' writ- 
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body.*^® 

The computation of the protesting per cent should 
be made in accordance with the provisions of the 
statute and under such provisions the property 
owners whose protests are to be considered may in- 
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clude those owning property within the area of land 
included in the proposed change,78 or immediately 
adjacent,78 or within a certain distance thereof,®^ 
or those owning frontage immediately in the rear 
of,®^ or directly opposite to,82 the land involved or 

affected»^3 


ten protest flled a week after date 
fixingr for heaxingr on proposed zon- 
ing changes was not tlmely flled un¬ 
der statute requirlng protest to be 
offered or presented before or at the 
time of the hearing. 

S.C.—Central Realty Corp. v. Alli- 
son, 63 S.E.2d 153, 218 S.C. 435. 
(2) However, under other statutes 
it was held not necessary that pro¬ 
test be flled on date dxed by notice 
for consideration of application for 
rezoning, and it was sufficient that 
protest had been before commission- 
er at time rezoning was approved. 
Fla.—Streep v. Sample, 84 So.2d 686. 

76. N.T.—^McCabe v. City of New 
Tork, 23 N.B.2d 529, 281 N.T. 349. 

Board of estimate 

Filing of protests against changes 
in zoning regulations with board of 
estimate, instead of City planning 
commission, is sufficient. 

N.T.—^McCabe v. City of New York, 
supra. 

77. N.J.—Durrwachter v. Mayor & 
Council of Borough of Fair Lawn, 
65 A,2d 832, 136 N.J.Law 314. 

K.Y.—431 Fifth Ave. Corp. v. City of 
New York, 69 N.T.S.2d 25, 270 App. 
Div. 241, affirmed 68 NJa3.2d 877, 
296 N.T. 688. 

“Streets” 

Under city charter providing for 
amendment of zoning regulation, city 
has the right to base its computation 
of protesting per cent of property 
owners on •‘streets” as set forth on 
the City map and is not required to 
base computation on “public streets” 
or “streets in use” and hence could 
include a private Street that did not 
appear on the city map during zon¬ 
ing proceedings, although it had ap- 
peared on a city map from 1895 to 
1939. 

N.T.—Dole V. City of New York, 44 
N.Y.S.2d 250, 182 Misc. 408. 
Owners of twenty per cent of land, 
not twenty per cent of owners 
Protest against amendment of vil- 
lage zoning ordinance by twenty per 
cent of owners of land in village ad¬ 
jacent to estate affected by amend¬ 
ment was insufficient to require 
unanimous vote of village board of 
trustees in favor of amendment, un¬ 
der Village Law, to render amend¬ 
ment legal, such protest not being 
within statutory specifications re- 
quiring signature of protest by own¬ 
ers of twenty per cent of land in¬ 
cluded in proposed change, immedi¬ 
ately adjacent land, or land direct¬ 
ly opposite rezoned land, in order to 


require unanimous vote of trus- 
tees. 

N.Y.—^Hermann v. Incorporated Vil¬ 
lage of East Hilis, 104 N.T.S.2d 
692, affirmed 109 N.T.S.2d 182, 279 
App.Div. 763, appeal denied 110 N. 
T.S.2d 283, 279 App.Div. 799. 

78. N.Y.—431 Fifth Ave. Corp. v. 
City of New York, 69 N.Y.S.2d 25, 
270 App.Dlv. 241, affirmed 68 N.B. 
2d 877, 296 N.T. 688. 

Separable areas 

Where resldential use districts and 
retail use districts were differently 
affected by amendment, they were 
separable areas in ascertaining area 
of land included in proposed change. 
N.Y.—431 Fifth Ave. Corp. v. City 
of New York, supra. 

Frontage 

(1) Oppositlon to resolutlon of 
board of estimate and apportionment 
creating new retail distrlct, to be 
effective, must be made by owners of 
twenty per cent of entire frontage of 
whole new district. 

N.Y.—^Merrill Realty Corporation v. 
Rayon Holding Corporation, 240 N. 
Y.S. 38, 135 Misc. 845, affirmed 241 
N.T.S. 918, 229 App.Div. 760, af- 
flrmed 172 N.B. 494, 254 N.Y. 268. 

(2) The “frontage proposed to be 
altered” by adoption of amendatory 
ordinance did not embrace entire 
block on side of Street on which lot 
was located, within statute authorlz- 
Ing a protest by owners of frontage 
proposed to be altered. 

N.Y.—Bowen v. Hider, 37 N.Y.S.2d 
76. 

79* Separatlon by rallroad rlgbt of 
way 

Where the property of landowners 
who protested zoning change was 
separated from the land in ques- 
tlon by a rallroad right of way, the 
protestants* land was not **immedl- 
ately adjacent” to the land in ques- 
tlon, within statute providing that 
when sufficient landowners of Imme¬ 
diately adjacent land protest change, 
zoning amendments must be passed 
by three-fourths vote of the board of 
commissioners. 

Pa.—^Putney v. Abington Tp., 108 A. 
2d 134, 176 PaSuper. 463. 

80. N.Y.—^Deligitsch v. Town of 
Greenburgh. 185 N.T.S.2d 220. 
Amendmexit of application to create 
bnffer sones 

(1) Where applicant for a zoning 
change amends application by cre¬ 
ating buffer zones of one hundred 
feet between properties of protesting 
I adjacent owners and property for 
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which change is sought, such action 
avoids that sectlon of the townshlp 
code and of the townshlp zoning or¬ 
dinance requirlng a three-fourths 
vote in order to approve a request- 
ed change where twenty per cent or 
more of adjacent owners, whose prop¬ 
erty is within a distance of one hun¬ 
dred feet of the property proposed 
to be changed, flle a protest. 

Pa.—Appeal of Radnor, Ithan and 
St David’s Civic Ass’n, 5 Pa.Dlst 
& Co.2d 166, 41 Del.Co. 396. 

(2) Creation of such buffer zones, 
although in fact an avoldance of the 
cited sections of the code and ordi¬ 
nance, is not an evaslon thereof, and 
authorlze the townshlp commission¬ 
ers to approve the change by a sim¬ 
ple majority Instead of a three- 
fourths vote. 

Pa.—^Appeal of Radnor, Ithan and St 
David’s Civic Ass’n, supra. 

81. N.T.—Bowen v. Hider, 37 N.Y. 
S.2d 76. 

Property Included 

(1) “Frontage Immediately in 
rear”, within statute authorizing a 
protest against proposed amendment 
altertng zoning district by owners of 
the frontage immediately in the rear 
of frontage proposed to be altered, 
embraces Street frontage of those 
plots in single ownership which Ile 
immediately outside of and adjoining 
boundary Une of property which it is 
proposed should be altered. 

N.Y.—^Bowen v. Hider, supra. 

(2) “Frontage immediately in rear” 
includes frontage of plot in single 
ownership adjoining boundary of 
property proposed to be altered, 
“frontage” denoting line of property 
on Street. 

N.T.—Smidt V. McKee, 186 N.B. 869, 
262 N.T. 373. 

Pez ceut of totai rear frontages 
Per cent that rear protesting front¬ 
ages bear to totai rear frontages and 
not to totai frontages to be altered 
determines whether amendment al- 
tering zoning district must be passed 
by unanimous vote of board of es¬ 
timate and apportionment. 

N.T.—-Nichols v. 0’Brlen, 267 N.T.S. 
7, 149 Misc. 280. 

82. N.T.—Bowen v. Hider, 37 N.Y. 
S.2d 76. 

83. Particular lots which may pos- 
sibly be affected 

Where zoning ordinance amend¬ 
ment permittlng erection in a resi- 
dential zone of parochial as well as 
I public schools was general in nature 
land affected ali resldential property 
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Where numerous changes affecting different dis- 
tricts are made by different sections of an amenda- 
tory regulation, each of these separate sections 
should be considered as though it had been separate- 
ly enacted with respect to the rigbt of protest of 
property owners of a certain per cent of the area of 
land included in the proposed change and in such 
case it may not be uiged that, since the regulation 
is comprehensive and city-wide, protests are required 
from tiie prescribed per cent of the area of the land 
in all of the districts affected by any provision of 

the amendment^S 

§ 115 . -Filing and Publication 

Whfle under some etatutes It Is not required that a 
copy of the amendment be flled wIth the clerk after Its 
adoption, or that notlce be glven to the property owner, 
under other statutes the amendment must be published 
and posted. 

Under some statutes it is not required that a copy 
of the amendment or of the plan be filed in the 
clerk’s of&ce after adoption of the amendment,^® 
and notice to the property owner of the enactment 
of the amendment is not necessary to make the 
amendment effective as to such property.^*^ 

On the other hand, where requirements as to 
publication and posting of the ordinance are im- 


posed by statute, they must be complied with,«« 
where the statute is applicable and the amend¬ 
ment will not become effective until it is published »0 
However, under some statutes, it has been held that 
the ordinance is not rendered invalid by delayed 
publication, in the absence of a showing that some- 
one was harmed thereby.^^ 

Entire ordinance or amendment ofdy. Where 
there has been a general amendment of the zoning 
ordinance, the entire ordinance must be published; 
but, if the amendment is not general, publication of 
the particular amendment only is sufficient.®^ 

§ 116. By Board or Coxnmission 

Where a board or commission Is authorized to change 
or modify zoning regulations, statutory provislons pre- 
scrlblng the manner of exercising such power are the 
measure of the power of the board or commission to act 
and must be complied with, as with respect to the initia- 
tlon of the proceeding, successive applicatione, the filing 
of the proposed change with the clerk, and the publica¬ 
tion and posting of the adopted amendment. 

Where a board or commission is authorized to 
change or modify zoning regulations, the methei 
prescribed by statute for exercising such power is 
the measure of the power of the board or commis¬ 
sion to act.®® Thus, the board or commission must 


within a vlllage, and not merely two 
speciUc lots, in absence of proof of 
protest by the owners of twenty per 
cent of the total area affected, there 
was no necesslty for adoption of the 
amendment to be unanimous despite 
protest of owners of twenty per cent 
of the land immediately adjacent or 
dlrectly opposite to two certain lots 
whlch might be devoted to parochial 
purposes. 

N.T.—^Hoelzer v. Incorporated Vil- 
lage of New Hyde Park, 160 N. 
Y.S.2d 765, 4 Misc.2d 96. 

94. N.T.—481 Flfth Ave. Corp. v. 
City of New York, 69 N.Y.S.2d 26, 
270 App.Dlv. 241, afflrmed 68 NJB3. 
2d 877, 296 N.Y. 688. 

85. N.Y.—481 Fifth Ave. Corp. v. 
City of New York, supra. 

86. Conn,—Osbom v. Town of Darl- 
en, 176 A. 678, 119 Conn. 182. 

87. Conn.—Osbom v. Town of Dari- | 
en, supra. 

88. N.Y.—Pressel v. Ferris, 266 N. 
Y.S. 617, 148 Mlsc. 910. 

Dellgtlsch V. Town of Green- 
burgh, 185 N.Y.S.2d 220. 

SufficiaxLoy of pnblioatioii prior to 
amendment in regalresuents 
Where statute reguirlng that 
amendments to zoning ordinances 
must be published once a week for 
two consecutive weeks and be posted 
In slx Public places in town for not 
lesa tban ten days was amended. on 


July 1, 1962, by statute requlrlng a 
slngle publication and posting only 
on town clerk^s sign board, amend¬ 
ment did not validate zoning ordi¬ 
nance amendments which were void 
for lack of proper publication prior 
to July 1, 1952. 

N.Y.—North Shore Beach Property 
Owners Ass’n v. Town of Brook- 
haven, 115 N.Y.S.2d 670. 

89. N.Y.—North Shore Beach Prop¬ 
erty Owners Ass’n v. Town of 
Brookhaven, 129 N.Y.S.2d 697, af¬ 
flrmed 168 N.T.S.2d 679, 1 A.D.2d 
1043. 

Statate Inapplioable to unlaoorporat- 
ed vlUage 

N.Y.—0*Beirne v. Koehler, 88 N.Y.S. 

2d 140, 193 Mlsc. 101. 

Natare of ohaage 
Under provisions to that effect, the 
statute applicable depends on wheth- 
er the amendment involves broad 
basio changes of zoning or modlflca- 
tions of lesser degree. 

N.Y.—North Shore Beach Property] 
Owners Ass*n v. Town of Brook¬ 
haven, 129 N.Y.S.2d 697, afflrmed 
168 N.T.S,2d 679, 1 A.D.2d 1043. 

90. Amendment as to grant of ex. 
oeptions 

Amendment to building zone ordi¬ 
nance 80 as to provide that certain 
special exceptiona formerly granted 
by board of appeals should be grant¬ 
ed only by action of town board 
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would not become effective imtil pub¬ 
lished. 

N.Y.—Gordon v. Town of Hempstead, 
98 N.T.S.2d 260, 196 Misc. 954. 

91« Yalidlty not dependent on pnb- 
Uoation 

Where City charter specifled no 
time for publication of city ordinance 
and did not provide that an ordi¬ 
nance would be invalid unless or un¬ 
til it was published, fact that amend- 
atory zoning ordinance of city was 
not published until elght and one 
half months after ordinance was 
passed, did not render the ordinance 
invalid, in absence of showing that 
someone was harmed by the delay. 
Tex.—City of Waxahachie v. Wat- 
kins, 276 S.W.2d 477, 164 Tex. 206. 

92. N.Y.—Pressel v. Ferris, 266 N. 
Y.S. 617, 148 Misc. 910. 

98. Conn.—^Low v. Town of Madison, 
60 A.2d 774, 135 Conn. 1—Strain v. 
Mims, 193 A. 754, 123 Conn. 276. 

Ky.—^Loulsville & Jefferson County 
Plannlng & Zoning Commission v. 
Ogden, 210 S.W.2d 771, 307 Ky, 362. 
Jnxlsdlctloaal prereaulsites 

Compliance with provislons of zon¬ 
ing regulations of town permittlng 
change in zone was a prerequisite to 
any valid and effective change in 
zone boundaries, and failure to com- 
ply with required steps constituted a 
jurlsdictional defect. 

Conn.—Hutchlson v. Board of Zoning 
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exercise its powers reasonably^^ and in accordance specific g^ant and the manner of its exercise is 
with the statutory procedures and requirements of limited,®^ 

1 95 

Initiation of proceeding. In the absence of stattr- 
Nevertheless, the proceedings before the admin- restrictions, any property owner may apply to 

istrative body are essentially infonnal in their na- th® zoning board or commission for an amendment 

or change of zoning regulations;*® and, where the 
proceeding for a proposed change or amendment 
Nature of proceeding as legislative, While the may be initiated by the petition of a property owner 
modification of zoning regulations by a commission or by the commission itself on its own initiative, the 
partakes of the nature of a legislative proceeding,®^ fact that the petition of a property owner is defec- 

nevertheless it is not legislative in the broad sense tive or irregular will not affect the validity of the 

but, on the contrary, the power emanates from a action taken by the commission.! 

Appeals of Town of Stratford, 88 I tory requirement that Ita record shall i XTatiive of “property” owned 


A.2d 201, 138 Conn. 247. 

Veto power of mayor 
Under charter srrantinsr mayor veto 
power over every '*resolution . . . 
adopted or passed*’ by city plannlng 
commission, veto power held not con- 
ferred where approval of rezoning 
application automatically resulted 
from commlssion*s inactlon; hence 
proceedings were not vold for fallure 
of commission to certify inactlon to 
mayor. 

Cal.—^Belll V. Board of Sup’ra of City 
and County of San Franclsco, 10 
P.2d 793, 128 CJL 44. 

Statement of reason. 

The commission or board Is not re- 
Quired to state the reason in an or- 
der changlng the boundaries of the 
districta as revlsed by a previous or- 
der. 

Masa—Ayer v. Boston Comrs. on 
Height of Bldgs., 186 NJBL 388, 242 
Mass. 80. 

94i Conn.—>Mills v. Town Plan and 
Zoning Commission of Town of 
Windsor, 134 A.2d 250, 144 Conn. 
493—^Liow V. Town of Madison, 60 
A.2d 774, 135 Conn. 1. 
A8oertal]iiiieB.t of facts 
Obligation of zoning board as re- 
gards changlng zoning dlstrict 
boundaries was to ascertaln relevant 
facts and apply statute to them ac- 
cording to board's Judgment for gen- 
eral public welfare as well as for 
private interests. 

Mass.—^Fandel v. Board of Zoning 
Adjustment of Boston, 182 N.E. 
348, 280 Mass. 195. 

85. Conn.—Couch v. Zoning Commis¬ 
sion of Town of Washington, 106 
A.2d 173, 141 Conn. 349. 

Beoord; reasons for change 
Where municipal zoning commis¬ 
sion increased minimum size permis- 
sible for building lots in ali various 
zones of municipality, and record of 
zoning commission showed that 
change was made in order to provide 
larger areas for sewage dispos^ and 
by so doing to lessen danger to res- 
idential water supply, commi8sion*s 
record set forth facts which were 
sufficient for compliance with statu- 


state reason why such change is 
mada 

Conn.—^De Mars v. Zoning Commis¬ 
sion of Town of Bolton, 115 A.2d 
653, 142 Conn. 580. 

96. Conn.—Village Builders, Ina v. 
Town Plan and Zoning Commission 
of the Town of Farmington, 140 A. 
2d 477, 145 Conn. 218. 

Ky.—^Loulsville & Jeflerson County 
Planning & Zoning Commission v. 
Ogden, 210 S.W.2d 771, 307 Ky. 362. 

97. Conn.—^Mills v. Town Plan and 
Zoning Commission of Town of 
Windsor, 134 A.2d 250, 144 Conn. 
493—Kutcher v. Town Planning 
Commission of Town of Manches- 
ter, 88 A.2d 538, 138 Conn. 705— 
liow V. Town of Madison, 60 A.2d 
774, 135 Conn. 1. 

Appeal mles held Inspplioahle 
Rules applicable to an appeal boajrd 
do not necessarily apply to the ac- 
tions of a legislative body such as a 
zoning commission. 

Conn.—Suffleld Heights Corp. v. 
Town Planning Commission of 
Town of Manchester, 183 A.2d 612, 
144 Conn. 426. 

Qnasi-Judioial fnnetion 
Function of commission in modlfy- 
ing regulations is partly quasi-Ju- 
dicial and, while proceeding before 
commission may be informal, its de- 
cisions carry presumption of faimess 
and correctness. 

Ky.—^Louisville & Jefferson County 
Planning & Zoning Commission v. 
Ogden, 210 S.W.2d 771, 307 Ky. 862. 

98. Conn.—^Mills v. Town Plan and 
Zoning Commission of Town of 
Windsor, 134 A. 250, 144 Conn. 493 
—Xiow V. Town of Madison, 60 A. 
2d 774, 186 Conn. 1. 

Striet mles of Jndlolal prooednre 
are not imposed with respect to in- 
quiries by members of zoning board 
while adopting zoning changes. 

Mass.—^Pandel v. Board of Zoning 
Adjustment of Boston, 182 N.B. 
843, 280 Mass. 195. 

99. Ky.—^Hatch v. Fiscal Court of 
Fayette County, 242 S.W.2d 1018. 
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In statute authorizing property 
owners to seek amendment of zoning 
regulations, “property” was used in 
embracive sense as Including every- 
thing which is subject of ownership; 
and a Corporation which did not own 
land in city, but owned long-term 
lease and considerable personal prop¬ 
erty, could apply as a “property own- 
er“ for amendment of zoning regula¬ 
tions. 

Conn.—Winslow v. Zoning Bd. of City 
of Stamford, 122 A.2d 789, 143 
Conn. 381. 

Holder of option. to purchase realty 
had rlght to make application to city 
and county zoning commission to 
have residence dlstrict reclassifled to 
a business dlstrict. 

Ky.—^Hatch v. Fiscal Court of FSy- 
ette County, 242 S.W.2d 1018. 

Fatlure to objeot to overall plan. 

Where property owner was told by 
chairman of town plan and zoning 
commission that property owner^s 
failure to object to overall plan of a 
proposed zoning ordinance would not 
pr e judice his right to appear before 
commission on petition for chang^e of 
zone of his property, such stateznent 
by chairman created no rights in 
property owner beyond those en- 
joyed by citizens at larga 
Conn.—^Eden v. Town Plan and Zon¬ 
ing Commission of Town of Bloom!- 
fleld, 89 A.2d 746, 189 Conn. 59. 

1. N.T.—^Rosenzwelg v. Crinnfon, 
139 N.Y.S.2d 172, appeal dismissed 
148 N.T.S.2d 912, 286 App.Div. 1066. 

AppUcatioii djlsregaided as 
time to aot 

Fact that request for rezoning was 
first brought to planning commis- 
sion’s attention by letter dated with- 
in time prescrlbed by New York City 
Charter for filllng of appUeations for 
changes in resolutlons or regulations 
did not require that the request be 
treated as a formal application un¬ 
der this section, which llmlts time 
within which commission may act, 
and commission could act imder ohar- 
ter section authorizing it to adopt a 
resolution at ahy time. 
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Successive appUcations; effeci of prior action. 
The action taken on a previous application for rc- 
classification does not ordinarily prevent the zoning 
commission from entertaining another application 
after the lapse of a reasonable time.^ 

Filing of proposed change. Under a statute so 
providing, the zoning commission must file a copy 
of the proposed change of zonal boundaries in the 
office of the town clerk for public inspection at least 
a specified period of time before the public hear- 
ing;8 and a failure to do so will render the attempt 
to change the zonal boundaries invalid.^ 

Publication and posting, Statutory provisions as 
to publication and posting of the adopted amend- 
ment, or other provisions as to notice thereof, must 
be complied with.® 

§ 117. - Submission of Changes to Other 

Bodies 

Under some provisions the action taken by the board 
or commission In making zone changes must be submitted 
to the governing body for consideration or approval, or 
the proposed change must be submitted to the planning 
board before consideration by the local board. 


Under some provisions, the action taken by the 
commission in making zoning changes must be sub¬ 
mitted to the municipal legislative or governing body 
for consideration or approval.® 

Submission of changes to planning board. Under 
provisions to that effect, a proposed zoning amend- 
ment must be submitted to the planning board, which 
prepared and Controls the master zoning plan, be¬ 
fore it can be acted on by the local zoning board."^ 

§ 118. -Consent of Property Owners 

Under some statutes, a provision requiring the con¬ 
sent of a specified per cent of certaln owners of property 
is not a Jurisdictional requirement on which the power 
of the amending body to act is dependent. 

Under some statutes to that effect, such as a stat¬ 
ute giving the zoning commission the privilege of 
instituting a zoning change either on its own motion 
or on the urging or petition of a person,^ a provi¬ 
sion requiring the consent of a specified per cent of 
the owners of property within a certain distance of 
the proposed change is not a jurisdictional require¬ 
ment on which the power of the amending body to 
act is dependent,s but is a limitation on the right 


N.Y.—^Fleldston Gajrden Apartments 
V. City of New York, 145 N.Y.S.2d 
907, 7 Mlsc.2d 147, afflrmed 168 N. 
Y.S.2d 402, 3 A.D.2d 903. 
SCndapendexit Investl^atioii by coaa. 
mlssioiL 

Where property owners* petition to 
City planning: commission concerning 
zoning- change dld not comply with 
procedure required under New York 
City charter, but commission made 
an independent investigation, deter- 
mlned that changes were needed, and 
made a use change in addition to 
area change sought by petition, such 
changes were valid in vlew of fact 
that charter elsewhere authorized 
commission to make such changes on 
its own inltiatlve. 

N.Y.—^Rosenzwelg v. Crinnion, 189 N. 
Y.S.2d 172, appeal dismissed 148 N. 
Y.S.2d 912, 286 App.Div. 1066—Ros- 
enzwelg v. Crinnion, 126 N.Y,S.2d 
692. 

2. Conn.—Suffleld Heights Corp. v. 
Town Planning Commission of 
Town of Hanchester, 133 A.2d 612, 
144 Conn. 425. 

Frior aotioiL not oonoliudve; change 
of condltions 

(1) Notwithstanding determination 
of Zoning Commission of District of 
Columbia that classiflcation of plain- 
-tilfs' property should not be changed 
from residential to commercial, if, 
after reasonable time elapsed, a new 
application was made to zoning com¬ 
mission based on a showlng of inter- 
vening occurrences and changed con¬ 
dltions, commission would not be en- 
tltled to regard its previous action 


and the afflrmance of ita action by 
the court as concluslve against the 
plaintlfCs. 

D.C.—^Lewis v. District of Columbia, 
190 P.2d 25, 89 U.S.App.D.C. 72. 
(2) Town zoning commission which 
had refused to grant application for 
change of zone at earlier hearing 
could reverse itself at second hear¬ 
ing after there was a substantial 
change in conditions owing to con- 
structlon in adjacent business zones. 
Conn.—Suffleld Heights Corp. v. 
Town Planning Commission of 
Town of Hanchester, 133 A.2d 612, 
144 Conn. 425. 

3. Conn.—State ex rei. Capurso v. 
Flis, 133 A.2d 901, 144 Conn. 473. 

4. Conn.—State ex reL Capurso v. 
Flis, supra. 

5. Conn.—State ex rei. Capurso v. 
Flis, supra. 

Notioe of date of change 

Compliance wlth statutory proce¬ 
dure requiring that notice of the ef¬ 
fective date of change be published 
at least seven days before the date 
dxed by commission as the effective 
date was a prerequisite to any valid 
and effective change in zonal bound¬ 
aries. 

Conn.—State ex rei. Capurso v. Flis, 
supra. 

Statute held Inapplicable 
While publication and posting are 
required in the case of zoning amend- 
ments enacted by viUages, they are 
not required for the action of a town. 
N.Y.—0’Belme v. Koehler, 83 N.Y.S. 
2d 140, 193 Misc. 101. 
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6 . Bole as postponlng effective date 

of change 

Under provision of New York City 
charter that resolution adopted by 
City planning commission be flled 
with secretary of board of estimate 
within flve days from its adoption, 
and that unless board modlfles or 
disapproves resolution within thirty 
days it shall thereupon take effeci 
except that If protest is theretofore 
presented resolution shall not be ef¬ 
fective unless approved by board by 
unanimous vote, zoning change did 
not take effect on date of filing of 
zoning resolution of planning com¬ 
mission with board. 

N.Y.—^Bentrovato v. Crinnion, 133 N. 

Y.S.2d 120, 206 Misc. 648. 

7. Farticular ame&dments not with- 
izL mle 

Charter provisions requiring pro¬ 
posed zoning amendment to be sub¬ 
mitted to planning board do not re¬ 
quire such submission if subject mat- 
ter involves only a relaxation of re- 
strictions upon a presently permit- 
ted land use. 

Conn.—Winslow v. Zoning Bd. of 

City of Stamford, 122 A.2d 789, 143 

Conn. 381. 

8 . Arlz—Hart v. Arganese, 313 P.2d 

756, 82 Ariz. 380. 

9. Arlz.—^BArt v. Arganese, supra. 
Wlthdzawal of consents 

Withdrawal of consent of any num- 
ber of slgnatories from petition at 
any stage of proceeding has no effect 
on Jurisdictlon of either commission 
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of a person to have his petition for a zoning chaoge 
heard by such bodyA® 

§ 119. -Hearing and Notice 

The board or cominission must exercise Its powers 
In accordance with statutory requirements with respect 
to hearings and notice thereof. 

The board or commission authorized to change or 
modify zoning regulations must exercise its powers 
in accordance with statutory requirements with re- 
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spect to hearings^^ and notice thereof and the 
failure to comply with hearing and notice require¬ 
ments renders invalid not only the particular change 
made, but also all subsequent zone changes depend¬ 
ent thereon.i3 

Contents of notice; sufficiency, The notice 
should be sufficient and ciear to inform the public 
or parties interested of the proposed change and 
where the notice is insufficient the amendment is in¬ 
valid, unless the insufficiency is cured, as by sub¬ 


or board to act on proposed zoning 
change. 

Ariz.—^Hart v. Arganese, supra. 

10. Ariz.—^Hart v. Arganese, supra. 

11 . Conn.—^National Transp. Co. v. 
Toquet, 196 A. 344, 123 Conn. 468. 

Mass.—Co-Ray Realty Co. v. Board 
of Zoning Adjustment of Boston, 
101 N.E.2d 888, 328 Mass. 103. 
Ftupose of public haaxlng required 
by statute to be held before enact- 
ment of change in zoning regulations 
or boundaries was to inform mem- 
bers of zoning commission as to rea- 
sons why change should or should 
not be made. 

Conn.—Strain v. Mims, 193 A. 764, 
123 Conn. 275. 

Time of heaxlng 

Requlrement of public hearing on 
petitions to amend zoning regulations 
is mandatory, but provision for such 
hearing wlthln 60 days is merely di- 
rectory and jurisdiction is not lost 
by delay. 

Conn.—'Winslow v. Zoning Bd. of 
City of Stamford, 122 A.2d 789, 143 
Conn. 381. 

Tentatlve aotioiL before lieaiiiig 
Zoning commission of town, which 
was considering proposed change in 
zoning regulations, could, prior to 
public hearing required by statute, 
take tentative action aifecting the 
proposed change; and where zoning 
commission of town held a public 
meeting to consider question of 
change in zoning regulations, and all 
persons present had an opportunity 
to speak against adoptlon of new 
zones, and commission did not regls- 
ter its offlcial vote on the change un- 
til hearing had been held, change 
made by commission was not invalid 
on ground that commission voted to 
make the change before the hearing 
was held, even though meaning of 
minutes of meetlngs of commission 
mlght be stretched to support claim 
that members of commission had 
made up thelr minds before meeting 
was held. 

Conn.—Couch v. Zoning Commission 
of Town of Washington, 106 A.2d 
178,141 Conn. 349. 

Communi oatlons after hearing 
Single circumstance that some 
Communications were read to zoning 


board after public hearing on chang- 
ing boundaries of zoning districts 
held insufficient to warrant quashing 
proceeding. 

Mass.—^Fandel v. Board of Zoning 
Adjustment of Boston, 182 N.E. 
348, 280 Mass. 195. 

Hearing held in aeoordanoe with stat¬ 
ute 

Mo.—State ex rei. Swofford v. Ran- 
dall, App., 236 S.W.2d 364. 

12 . Conn.—^Treat v. Town Plan and 
Zoning Commission of Town of 
Orange, 139 A.2d 601, 146 Conn. 186. 
Ky.—^Louisvllle & JeflCerson County 
Planning & Zoning Commission v. 
Ogden, 210 S.W.2d 771, 307 Ky. 362. 
43 C.J. p 356 notes 81, 86, 87. 

tmderlying purpose of provislonB 
of zoning regulations permitting 
change in zone was not to permit 
changes, exceptions, or relaxations 
in zoning regulations except after 
such full notice as should enable all 
those interested to know what was 
projected and to have opportunity to 
protest, and as should Insure fair 
presentatlon and consideration of all 
aspects of proposed modiflcation. 
Conn.—^Hutchison v. Board of Zoning 
Appeals of Town of Stratford, 83 A. 
2d 201, 138 Conn. 247. 

Fresomption 

Determination by zoning bosird of 
property owners affected by proposed 
change in zoning and entitied to no¬ 
tice is presumed to be proper. 

Mass.—Godfrey v. Building Commis- 
sioner of City of Boston, 161 Nr.E. 
819, 263 Mass. 689. 

Ascertainment of eorreet addresses 
<1) In the absence of any speciflc 
statutory requlrement, the board of 
adjustment was required to mahe 
reasonable efCorts to ascertain the 
correct addresses of owners of prop¬ 
erty to be notided of a hearing of 
the board with respect to changes in 
zoning. 

Mass.—Co-Ray Realty Co. v. Board 
of Zoning Adjustment of Boston, 
101 N.E.2d 888, 328 Mass. 103. 

(2) Bvidence established that the 
board of zoning adjustment complied 
with the statute in mailing notice of 
hearing of change of zoning to one 
of the owners of the property deemed 
by the board to be affecte^ where 
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notice was mailed by an agent of the 
board to address of the owner given 
in the tax collectores department 
which notice was retumed because 
there was no such address and no 
other notice was mailed. 

Mass.—Co-Ray Realty Co. v. Board 
of Zoning Adjustment of Boston, 
supra. 

18. Ky.—Mulkern v. Lioulsville & 
Jefterson County Planning & Zon¬ 
ing Commission. 210 S.W.2d 774, 
307 Ky. 368. 

Houezlsteut olasslflcatlon 

Where court of appeals held that 
creation of “B-3 Multi-Pamlly Resl- 
dence District*’ by city and county 
zoning commission was void for lack 
of proper notice, commission’s order, 
changing the zoning of tract of land 
near city limits to such district from 
an “A One-Pamily Residence Area,” 
was imauthorized as assignlng tract 
to nonexistent classidcation. 

Ky.—Mulkern v. liOuisville & Jeffer- 
son County Planning «& Zoning 
Commission, supra—Louisville & 
Jelferson County Planning & Zon¬ 
ing Commission v. Ogden, 210 S.W. 
2d 771, 307 Ky. 362. 

14 . N.T.—^Palmer v. Mann, 201 N.T. 

S. 626, 206 App.Div. 484. 

ZTotloe held sufflolMVt 
A notice of proposed zoning amend- 
ments which referred to everything 
on which the zoning board proposed 
to act and to which public attention 
was invited, and which fully and 
fairly advised affected persons of 
their opportunity to be heard on spe- 
dflo matters, was adequate although 
it indlcated that amendment would 
apply to industria! zones without 
stating reasons for making such ad- 
ditlon, slnce requlrement that zoning 
board*s reasons be incorporated in 
notice of zoning amendments, when 
board is proponent of change^ is 
merely dlrectory. 

Conn.—Winslow v. Zoning Bd. of 
City of Stamford. 122 A.2d 789, 143 
Conn. 381. 

16- Conn.—National Transp. Co. v. 

Toquet, 196 A. 344, 123 Conn. 468. 
Erroueous Btatement of date of hear- 
Ing 

Publication of notice in one Issue 
of newspaper that hearing would be 
had before LtOulsvUle and JefCerson 
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sequent publication correcting the omission.^® 

Variance. Where there is a substantial variance 
between the nature of the change proposed in the 
notice and the change actually enacted, such change 
is a nullity 17 

I 

§ 120. - Evidence 

There Is a presumption in a proceedlng before a zon- 
Ing board or commlsslon that the original zones were 
well planned, and the proponente of a change have the 
burden of proof ae to the need therefor. Aotion taken 
on a rezoning applicatlon muet be baeed on competent 
and substantial evidence. 

Since there is a presumption, in proceedings for 
a zoning change by a zoning board or commission, 
that the zones established by the original zoning 
ordinance or regulation were well planned and ar- 
ranged and were intended to be permanent,!^ the 
proponents of a change in such or^nances or regu- 
lations have the burden of proof as to the need 
therefor.is Thus, there should be proof either that 
there was some mistake in the original zoning or 
that the character of the neighborhood has changed 
to such an extent that the redassification should be 
granted.20 

Competency and sufficiency of evidence. The ac- 


tion taken on an application for rezoning must be 
based on, and supported by, competent and substan¬ 
tial evidence.21 The personal knowledge of the 
members of the board or commission, or of other 
persons on whom they rely, may not be considered 
as evidence as to whether there has been a change 
in conditions in the neighborhood or a need for re- 

classification.22 

However, in view of the informal nature of the 
proceedings before the administrative body, as dis- 
cussed supra § 116, evidential facts contained in a 
statement by counsel in a proceeding for a change in 
zone are properly before the commission for con- 
sideration.22 

§ 121. -Meetings; Number of Votes Re- 

quired 

In general, a zoning change may be made at a meet- 
Ing at wtiich a majority ie present, and by a vote of a 
majority of those present. 

In the absence of legislative restriction the com¬ 
mission generally can take valid action witli respect 
to changes in zoning at a meeting of which ali mem¬ 
bers have proper notice and at which a majority 
is present,24 ajad a vote of a majority of those pres- 


County Planninir and Zoning Com¬ 
mission to adjust comprehensive zon- 
in^r plan and to create new classiflca- 
tion on certaln day. which was lesral 
holiday, and in next week’3 Issue 
that hearlng would he held on day 
followlng that origrinally stated, was 
Insufficient as not conformingr to law, 
and postin^r of placards, ajinounclns 
postponement of hearlng’, at custom- 
ary places on nigrht before^ or mom- 
insr of, day specUled in flrst notice, 
did not remedy defect. 

Ky.—^Louisville & Jefferson County 
Plamiinsr & Zoning Commission v. 
Ogden. 210 S.W.2d 771, 307 Ky. 362. 

18. Availabmty of tezts and maps 
Where township zoning commis¬ 
sion pnblished notice of public hear- 
Ing on proposed zoning change and 
such notice failed to state the avail- 
abUity of tezts and maps for ezaml- 
natlon and the tezts and maps were 
avallable and were Inspected and a 
second hearing was held and prior to 
second hearing availabillty of xnaps 
smd tezts for inspectlon was adver- 
tised by publication, there was sub- 
stantlal compliance with statutory 
reauirement speolfying that notice 
must advertise availabillty of such 
tezts and maps for ezamination. 
Obio-^ohnson v. Grifflths, App., 141 
K.I3.2d 774, appeal dlsmissed 181 
NJSI.2d 897, 164 Ohio St 893. 

17. Vazlaace In zone olassUloatlon 
Where zoning regulatlons of town 
req,uired publication of notice of pub¬ 


lic hearing on questlon of whether 
zone boundarles should be changed, 
and petition for change of zone 
boundarles so that petitlonerh prop- 
erty would be in light industrial zone 
rather than in residence zone was 
filed, and published notice and hear¬ 
ing related only to petition for 
change to light industrial zone, ao- 
tion of board in purporting to change 
zone boundarles so that part of peti- 
tloner^s property was in a buslness 
instead of a residence zone was a 
nuUity. 

Conn.—-Hutchlson v. Board of Zoning 
Appeals of Town of Stratford, 83 
A.2d 201, 138 Conn. 247. 

18. Md,—^Hardesty v. Board of Zon- 
tog Appeals of Baltimore County, 
126 A.2d 621, 211 Md. 172—Bckes 
V. Board of Zoning Appeals of Bal¬ 
timore County, 121 A2d 249, 209 
Md. 432—Kroen v. Board of Zoning 
Appeals of Baltimore County, 121 
A.2d 181, 209 Md. 420. 

19. Md.—^EteuHiesty v. Board of Zon¬ 
ing Appeals of Baltimore County, 
126 A.2d 621, 211 Md. 172—Eckes 
V. Board of Zoning Appeals of Bal¬ 
timore County, 121 A2d 249, 209 
Md. 432—^Elroen v. Board of Zoning 
Appeals of Baltimore County, 121 
A.2d 181, 209 Md. 420. 

89. Md.—Nelson v. Coimty Council 
for Montgomery County, 136 A.2d 
878, 214 Md. 587—Hardesty v. 

Board of Zoning Appeals of Balti¬ 
more County, 126 A.2d 621, 211 

876 


Md. 172—^Eckes v. Board of Zoning 
Appeals of Baltimore County, 121 
A.2d 249, 209 Md. 432. 

21. Md.—^Kroen v. Board of Zoning 
Appeals of Baltimore County, 121 
A.2d 181, 209 Md. 420. 

Evidence held sufficient to sustaln 
zoning change 

Conn.—Kutcher v. Town Plannlng 
Coxnmission of Town of Manches- 
ter, 88 A.2d 538, 138 Conn. 705. 

22. Md.—^Temmlnk v. Board of Zon¬ 
ing Appeals of Baltimore County, 
109 A2d 85, 206 Md. 489. 

23. Conn.—Village Builders, Inc. v. 
Town Plan and Zoning Commission 
of the Town of Farmingrton, 140 A. 
2d 477, 145 Conn. 218. 

24. Conn.—Strain v. Mims, 193 A 
754, 123 Conn. 275. 

Quorum 

The statute requiring that words 
giving authority to three or more 
Public officers or other persons be 
construed as giving authority to ma¬ 
jority thereof Controls in determln- 
ing whether quorum of administra¬ 
tive body, such as zoning commis¬ 
sion, was present at time of vote on 
question before it, xmless contrary 
intentlon is indicated in partlcular 
law by ezpress words or ciear Im- 
pllcation; and commisslon*s order 
changing zoning by vote of three of 
ten members of commission when 
only flve members were present, was 
void, although commlssion’8 bylaw 
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ent is ordinarily sufl&cient^S 

Members of the board or commission who have 
an interest in the zoning change being considered 
are disqualified from voting thereon;26 but the fact 
that one who may be so disqualified participated in 
the decision does not necessarily invalidate the ac- 
tion taken by the board or commission.27 

The number of votes required for the exercise of 
the power to amend or modify a zoning regulation 
by the goveming body of a municipality or other 
governmental entity is discussed supra §§ 113, 114. 

Number attending hearing. In some jurisdictions, 
a decision by the requisite number or percentage of 
votes is valid even though such number did not at- 
tend the hearing on the amendment and even though 
some of the members who did attend the hearing 
did not participate in the decision.28 


§ 122.-More than Majority Re¬ 

quired 

The board or commission may be required to act by 
a unanfmous vote, or other specified vote of more than a 
majority, where a certain per cent of property ownera 
protest the proposed change. 

The board or commission may be required to act 
by unanimous vote, or other specified vote of more 
than a majority, where a certain per cent of the in- 
terested property owners object to the proposed 
change or modification of the regulations and, 
where it is required that changes be made by a 
unanimous vote of the commission, ali members of 
the commission must vote for the change, and it is 
not sufficient that ali members at a meeting at which 
a majority of the commission was present should 
so vote.^® However, in determining the sufficiency 
of the vote and the proceedings, members of the 
commission who are disqualified, as by interest, must 
be excluded.31 


provlded that quorum should con- 
sist of flve members and zoning stat¬ 
ute authorized commission to adopt 
rules and regulations for transaction 
of its business. 

Ky.—^Liouisville & Jeflerson County 
Planning & Zoning Commission v. 
Ogden, 210 S.W,2d 771, 307 Ky. 362. 
Status of «K cMdo members 
Bx officio members of public body 
are members for ali purposes and 
must be counted in determining pres- 
ence of quorum thereof. 

Ky.—^Louisville & Jeflferson County 
Planning & Zoning Commission v. 
Ogden, supra. 

Quonun as luoluding oue disqualified 
to vote 

Where wife of mayor was owner 
of part of resldential property to be 
rezoned, and mayor was wife’s agent 
in attempted sale of property for 
business purposes, even if mayor 
were thereby disqualified to vote on 
question of rezoning to permit busi¬ 
ness uses, mayor was not disquali- 
fled to sit on zoning commission as a 
quorum member in view that his vote 
was not necessary under procedure 
under which property was rezoned, 
and resolution passed by vote of ma¬ 
jority exclusive of mayor and with 
quorum present could legally rezone 
the property. 

Ky.—Sims v. Bradley, 218 S.W.2d 
641, 309 Ky. 626. 

25. Ky.—Sims v. Bradley, supra. 

26. Member of church affeoted 

Under statute providing that no 
member of zoning planning board 
shall be permitted to act on any mat- 
ter in which he has either directly or 
indirectly any personal or flnancial 
interest, reclassiflcation of portion of 
property within block from residen- 
tial to commercial by an ordinance 


having as one of its prime purposes 
the enablement of a church located 
on such rezoned property to sell 
property for use by a bank was void, 
where member of planning board ap- 
proving change and voting for adop- 
tion of ordinance was also member 
of church. 

N.J.—^Zell V, Borough of Hoseland, 
125 A.2d 890, 42 N.J.Super. 76. 

27. Beoisiou BUppoxted by other 
members 

Alleged fact that one of the seven 
planning commissioners of county 
owned land near landowner^s forty- 
acre tract, which landowner sought 
to have reclassified from rural resl¬ 
dential and agricultura! land to 
heavy industrial land, and such com- 
missioner belleved that reclassifica- 
tion of forty-acre tract would detri- 
mentally affect his land, would not 
necessarily void actions of remaining 
members in denying reclassiflcation 
and would not void action of county 
board of supervisors, which recon- 
sidered action of plsjinlng commis¬ 
sion and denied reclassiflcation. 

Cal.—Sladovich v. Fresno County, 
App., 822 P.2d 666. 

28. Mass.—^McHugh v. Board of 
Zoning Adjustment of Boston, 147 
N.B.2d 761. 

Four-fifths approval required 
Where application to Board of Zon¬ 
ing Adjustment of Boston for ex- 
tenslon of boundaries of zoning dls- 
trict was heard at meeting attended 
by nine of the twelve members of 
the board, and written record of 
board’s decision was signed by ten 
members, including two who did not 
attend hearing, board^s decision 
granting application was not Invalid 
for want of partlcipatlon of requisite 
number of Its members as required 
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by statute providing that no change 
of boundaries shall be made except 
by decision of not less than four 
flfths of members of board. 

Mass.—^McHugh v. Board of Zoning 
Adjustment of Boston, supra.’ 

29. Conn.—Straln v. Mlms, 198 A. 
764, 123 Conn. 276. 

Eatona v. Town Plan and Zon¬ 
ing Commission of Town of FSir- 
fleld, 126 A,2d 76, 20 Conn.Sup. 77. 
Purpose of statute requlrlng unani¬ 
mous vote of zoning commission to 
rezone land in event twenty per cent 
of lots Immedlately adjacent protest 
the change was to deflue the protest- 
Ing Interest deemed sufficient to re¬ 
quire unanimous action by commis¬ 
sion. 

Conn.—^Parsons v. Town of Wethers- 
fleld, 60 A.2d 771, 136 Conn. 24. 

30. Conn.—Straln v. Mlms, 198 A. 
764, 128 Conn. 276. 

31. Conn.—Mills v. Town Plan and 
Zoning Commission of Town of 

I Windsor, 184 A. 250, 144 Conn. 493. 
Fartionlar members held disqualified 

(1) Member of town zoning com¬ 
mission could not properly vote on 
his wife'8 application for change of 
area in which her land was situated 
from resldential to business zone, and 
commissiones action in granting ap¬ 
plication by unanimous vote, includ¬ 
ing that of applicanfs husband, was 
Invalid. 

Conn.—^Low v. Town of Madison, 60 
A.2d 774, 136 Conn. 1. 

(2) Where one of commission mem¬ 
bers had acted as dummy in purchas- 
Ing land proposed for industrial use 
on behalf of stockholder of Corpora¬ 
tion which was Interested in develoi)- 
Ing a regional shopplng center near 
property petitloners had sought to 
have rezoned for development of 
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It has been held that the statute requiring the ap- 
proval of a zoning amendment by more than a ma- 
jority vote in case of protests by certain property 
owners is not applicable where the zoning ordinance 
is not tnily an amendment or rezoning, but is in 
cffect the first zoning, as where the zoning previous- 
ly passed was mereiy a general zoning and intended 
as a temporary measure until more adequate pro- 
visions were substituted therefor.S2 

Sufficiency of protests. In order to invoke the 
statutory provisions requiring the approval of a zon¬ 
ing change by more than a majority vote in case of 
protests by certain property owners, the protests 
must be made by the requisite percentage of the 
property owners eligible to protest under the stat¬ 
ute,and must be timely made and filed.34 Where 
a protest petition has been properly made, whether 
any of the protesters should be permitted to with- 


draw their names therefrom is a matter for the dis- 
cretion of the zoning commission.35 

§ 123. -Review by Board of Its Own 

Aetion ^ 

Under some statutes, the board having original Jurls- 
dlctlon to change zoning regulatione has the power to 
review ite own decisione. 

Under some statutes the power to review its own 
decisions is conferred on the board having original 
jurisdiction to change zoning regulations;86 and 
such review is in the nature of an appeal or rehear- 
ing37 and is not to be construed with the statutory 
strietness required in a motion for a new trial.38 

When the appeal from the commissiones order 
revising districts is to the commission or board itself, 
the commission or board is not confined in its de- 
liberations to the reasons set forth in the appeal.39 


shoppin? center, and another commls- 
eion mexnber had dlscussed matter 
of reducing size of petitioners’ shop- 
ping center vrlth town planuer so 
that it would not Injure nearby shop- 
ping center, commissiones action In 
denying petitloner’s applicatlon to 
rezone for industrial use was invalid, 
since under statute commission 
members were disqualifled. 

Gonn.—^Mills v. Town Plan and Zon¬ 
ing Commission of Town of 
Wlndsor, 134 A,2d 250, 144 Conn. 
493. 

Duty of xnemher to avold confliotliig 
interests 

Public office is a trust conferred 
by Public authority for a public pur- 
pose, and status of each member of 
a zoning commission forbids him 
from placing hlmself in a posltion 
where private Interests conflict wlth 
his public duty. 

Conn.—^Mllls v. Town Plan and Zon¬ 
ing Commission of Town of Wind- 
sor, supra. 

82. Ky.—Sims v. Bradley, 218 S.W. 

2d 641, 809 Ky. 626. 

33. Conn.—Katona v. Town Plan 
and Zoning Commission of Town 
of Falrfleld, 126 A.2d 75, 20 Conn. 
Sup. 77. 

^O^umedlately adjacent*’ lots 
Owners of houses and lots oppo¬ 
site property which was proposed to 
be rezoned were not “immediately 
adjacent” to such property so as to 
reOLuire such change to be by unanl- 
mous action of zoning commission In 
face of owners’ protests, where rail- 
road owned strip of land for its 


tracks between houses and lots and 
the property sought to be rezoned. 
Conn.—^Parsons v. Town of Wethers- 
fleld, 60 A.2d 771, 186 Conn. 24. 
Percentage of area, not of lots 
Under speclal act requiring unani- 
mous vote of zoning commission for 
proposed zoning change if protest 
was flled by owners of twenty per 
cent of area of lots inxmediately ad¬ 
jacent In the rear of land included 
In proposed change, and extending 
one hundred feet therefrom, It Is re¬ 
quired t-hat protest be flled by own- 
ers of at least twenty per cent of 
certain areas and not by owners of 
twenty per cent of lots; and, in de- 
termlnlng total area within meaning 
of law, It was necessary to include 
portion of lot Immediately adjacent 
to, or in rear of, lot included in pro¬ 
posed change, even though the en- 
tlre lot dld not fall wlthln that de- 
scrlption. 

Conn.—^Park Regional Corp. v. Town 
Plan and Zoning Commission of 
Town of Windsor, 136 A.2d 786, 144 
Conn. 677. 

84. Heaxing at which protest flled 
Under statute providing that if a 
protest is flled at a hearlng, held 
pursuant to a request for a change of 
zone, with the zoning commission 
against such change, slgned by the 
owners of twenty per cent or more 
of the area of the lots within flve 
hundred feet of the proposed change, 
such change shall not be adopted ex- 
cept by a vote of three fourths of ali 
the members of the zoning commis- 
sion, the designation of "hearlng” ap- 


plied to the public hearing and not 
to hearing held by commission for 
flnal action on proposed change. 

Conn.—^Katona v. Town Plan and 
Zoning Commission of Town of 
Fairfleld, 126 A.2d 76, 20 Conn.Sup. 
77. 

35. Befusal held iLot abuse of 
cretton 

Refusal of zoning commission to 
permit the withdrawal of names from 
protest petition af ter the public hear¬ 
ing held pursuant to a request for a 
change of zone had adjourned, but 
before any action was taken on the 
proposed change by the commission, 
was not an abuse of discretion. 

Conn.—^Blatona v. Town Plan and 
Zoning Commission of Town of 
Fairfleld, 125 A.2d 75, 20 Conn.Sup. 
77. 

36. Mass.—^Ayer v. Boston Comrs. 
on Height of Bldgs., 136 N.E. 338, 
242 Mass. 30. 

37. Mass.—^Ayer v. Boston Comrs. 
on Height of Bldgs., supra» 

Oeneral notlce 

Under some statutes no notice of 
the hearing to the owners of adja¬ 
cent or near-by property at whose 
instance an appeal from the com- 
mission’s order has been made is re¬ 
quired, the general notice and public 
hearing being sufficient. 

Mass.—^Ayer v. Boston Comrs. on 
Height of Bldgs., supra. 

sa Mass.—^Ayer v. Boston Comrs. 
on Height of Bldgs., supra. 

39. Mass.—^Ayer v. Boston Comrs. 
on Height of Bldgs., supra. 


878 



101 C.J.S, 


ZONING §§ 124-125 


B. REPEAL 


§ 124. In General 

The legislative body of a munlclpality ordinarlly has 
the power to repeal previously adopted zoning regula- 
tionsy but such power shouid be exercised reasonably. 

Except where the county or municipal body is 
granted only the power to create or establish zones, 
and is not granted the power, expressly or by impli- 
cation, to supervise, control, or repeal its zoning 
ordinances,^® a municipality or other governmental 
entity may repeal a zoning ordinance or regula- 
tion,^i although such course cannot adversely affect 
rights theretofore acquired under the sanction of 
the ordinance.^2 This power shouid be exercised 
reasonably.^3 An amendment is in some instances 
affected by repeal of the ordinance to be amended 
and enactment of the new ordinance.44 

Effeci of repeal. The effect of a repeal of a zon¬ 
ing regulation or provisions thereof is to render the 
repealed regulation or provisions nonexistent,45 ex¬ 


cept in so far as there may be a saving clause.^® 

When repeal effective. The time when the repeal 
becomes effective depends on the provisions of the 
repealer;47 gjid where an ordinance was enacted 
which contained a repealer of a prior zoning ordi¬ 
nance, the repealer became effective simultaneously 
with the approval of the new ordinance.^* 

§ 125. Who May Repeal 

In general, the power to repeal a zoning regulation 
reste In the municipal body which had the power to adopt 
it in the flrst Instance, generaily the governing or legisla¬ 
tive body. 

In general, the power to repeal a zoning ordinance 
or regulation rests in the municipal body which had 
the power to adopt it in the first instance,^® generaily 
the governing or legislative body of the municipal¬ 
ity,and not in an administrative agency,®^ such as 
the zoning board of appeals.^^ 


40. Aimlted powers of certala. ootul- 
ties 

■Ga.—^Barton v. Hardin, 48 S.K2d 882, 
204 Ga. 108. 

•41. N.J.—Sprlngfleld Tp. v. Bensley, 
88 A.2d 271, 19 N.J.Super. 147. 

N.C.—^McKlnney v. City o£ High 
Point, 79 S.B.2d 730, 239 N.C. 232. 

-pienaxy power 

Municipality’s power to revoke or 
repeal its zoning ordinance is plenary 
and Inherent in the grant to it of 
legislative power to enact ordinances. 
N.T.—Stillbar Const. Co. v. Town of 
Harrison, 143 N.T,S.2d 804. 

SepeaUng ordlnaaoe held valld 
Mo.—State ex rei. Luechtefeld v. Ar- 
nold, App., 149 S.W.2d 884. 

BnJldliig Une 

Abutting owner could acquire no 
vested interest in city ordinance es- 
tablishing building line, and ordi¬ 
nance could be repealed by city coun- 
cil. 

Va.—Nusbaum v. City of Norfolk, 
145 S.B. 257, 161 Va. 801. 

Bepeal not shown 

(1) In general. 

Cal.—^Bx parte Huppe, 252 P, 746, 80 
C.A. 629. 

Conn.—State ex rei. Bezzini v. BUnes, 
53 A.2d 299, 133 Conn. 592. 

'N.J.—Salisbury v. Borough of Ridge- 
fleld, 60 A.2d 877, 137 N.J.Law 616. 
Va.—^Delta Oil Sales Co. v. Holmes, 
42 S.B.2d 262, 186 Va. 301. 

(2) City council's order granting 
■building permit held not to operate 

. as repeal of prior ordinance restrict- 
ing granting of such permits. 

: I11.—Sinclair Reflning Co. v. City of 
Chlcago, 246 IlLApp. 152. 


42. N.J.—Springlield Tp. v. Bensley, 
88 A.2d 271, 19 N.J.Super. 147. 

43. NH,—^Brady v. City of Keene, 4 
A2d 658, 90 N.H. 99. 

Biuding snooessors In office 

A decision holding invalld an at- 
tempt to repeal amended zoning ordi¬ 
nance does not do disruptive violence 
to established doctrlne that city 
council cannot bind its successors 
in office in legislative matters, where 
ground of Invalldity was that amend¬ 
ed ordinance was arbitrary and un- 
reasonabla 

Ohlo.—Cliftou Hilis Realty Co. v. 
City of Cincinnati, 21 N.B.2d 993, 
60 Ohlo App. 443. 

44. lowa.—^Brackett v. City of Des 
Moines, 67 NW.2d 642, 246 lowa 
249. 

45. Mo.—^Royal Meat Products Co. 
V. Ransas City, App., 214 S.W.2d 
713. 

Bepe^a of all prior zoning aotlon 
Where town not governed by spe- 
cial act appointed zoning commission, 
subsequent vote, adoptlng resolution 
that all actions previously taken re- 
lating to zoning ordinances and es- 
tablishment of zoning commission be 
repealed, abolished zoning commis¬ 
sion and terminated zoning system 
and freed property of zoning restric- 
tions. 

Conn.—^Town of Madison v. Eimber- 
ly, 169 A. 909, 118 Conn. 6. 

Bepeai of limlting provisions 
Where the limiting provisions of 
zoning ordinance were repealed and 
were not reenacted in later ordinance 
such limiting conditions no longer 
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existed and could not be read Into 
the later ordinance. 

Mo.—Royal Meat Products Co. v. 
Kansas City, App., 214 S.W.2d 713. 

43. trnoompletdd proseentions 
Repeal of building zone ordinance, 
saving violations thereof which may 
be prosecuted, preserved uncomplet- 
ed prosecutions under ordinance re¬ 
pealed. 

N.T.—City of Rochester v. Crltten- 
den Park Riding Academy, 238 N. 
Y.S. 215, 135 Mlsc. 451. 

47. N.J.—^Berry v. Recorder’s Court 

of Town of West Orange, 11 A.2d 
743, 124 N.J.L.aw 386, affirraed 

Berry v. Recorderis Office of Town 
of West Orange, 16 A.2d 758, 126 
N.J.Law 273. 

48. N.J.—^Berry v. Recorder*s Court 
of Town of West Orange, 11 A.2d 
743, 124 N.J.Law 385, affirmed Ber¬ 
ry V. Recorder’s Office of Town of 
West Orange, 16 A.2d 768, 126 N.J. 
Law 273. 

49. Conn.—Sta vola v. Bulkeley, 56 
A.2d 646, 134 Conn. 186—Green- 
wich Gas Co. v. Tuthill, 155 A. 850, 
113 Conn. 684. 

50. Conn.—Greenwich Gas Co. v. 
Tuthill, supra. 

Okl.—^Keaton v. Oklahoma City, 102 
P.2d 938, 187 Okl. 693, certiorari 
denied 61 S.Ct 76. 311 U.S. 616, 86 
L.Bd. 891. 

61. Ohio.—Curtiss v. City of Cleve- 
land, App., ISO N.B.2d 342. 

52. Conn.—Stavola v. Bulkeley, 56 
A.2d 646, 134 Conn. 186—Green- 
I wich Gas Co. v. TuthiU, 166 A. 350. 
113 Conn. 684. 
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§§ 126-127 ZONING 

§ 126. Manner of Effecting Kepeal 

In repeallng a zoning regulatlon, compliance must ba 
had with statutory procedural requlrements. 

In repealing a zoning ordinance or regulation, 
compliance must be had with procedural require- 
ments imposed by statute.^s 

Initiative election. Under provisions to that ef- 
fect, the repeal of a zoning ordinance may be ef- 
fected by an initiative election.®^ 

Suhmission to commission. The requirement that 
a proposed zoning regulation be first submitted to a 
commission for report has been held not a prerequi- 
site to the enactment of an ordinance eliminating a 
prior invalid zoning ordinance.®^ 

InvaUdity of amendment containing repeal prozn- 
sions. Where an amendment is invalid, the accom- 
pan3ring repealing provisions also fail.5® 

Nonenforcement of regulation, The mere fact 
that a zoning regulation has not been enforced does 
not Work its repeal.^^ 

Express preservation of consistent ordinances, 
Ordinances enacted under a statute are not repealed 


by virtue of the repeal of such statute where the 
later enactment expressly preserves ordinances not 
inconsistent therewith.®^ 

§ 127. -Repeal by Implication 

A zoning regulation may be repealed by Implication 
by the adoption of a later enactment Incompatible with 
the former one. 

A zoning regulation may be impliedly repealed by 
the adoption of a later enactment which is so incom¬ 
patible with, or repugnant to, the former one that 
both cannot stand together,®® as where the later en¬ 
actment is a comprehensive zoning ordinance intend- 
ed to cover the entire subject matter of zoning 
and a repeal in this manner is certainly effected 
where the subsequent enactment contains a provision 
that ali inconsistent ordinances or parts thereof are 
thereby repealed.®^ 

On the other hand, a zoning ordinance will not be 
regarded as repealed by implication where there is 
no such inconsistency or repugnancy with the later 
enactment as to indicate a legislative intent to effect 
a repeal of the earlier ordinance.®^ 


63. lowa.—^Brackett v, City of Des 
Molnes, 67 N.W.2d 542, 246 lowa 
249. 

N.J.—StIrUng v. City of Plainfleld, 
58 A.2d 718, 136 K.J.Iiaw 38. 

Fendenoy of suit 

Faot that munlcipality failed to 
givo personal notice to trial court or 
to plaizxtlfls who had instituted suit 
attacklng valldlty of amendment to 
zoning ordinance did not afCect pow- 
ers of munlcipality to repeal amend¬ 
ment and to enact a new amendment. 
IU.—Bohan v. Village of Riverside, 
188 N.E.2d 487, 9 IlL2d 561. 

54. Villago ordlnaaoe held iuappUoa- 
hle 

Petition of vUlage electors for ini¬ 
tiative electlon on ordinance to re¬ 
peal certaln zoning ordinance was 
not controlled by vUlage ordinance 
which provlded that proposed ordi¬ 
nance amendments conceming zon¬ 
ing first be referred to planning and 
zoning commission for report 
Ohio.—^Russell v. Llnton, Com.Pl., 
116 lT.E.2d 429. 

Proposed initiative ordinance held 
SfdHolent 

Where proposed initiative ordinance 
calling for repeal of certaln vlllage 
zoning ordinance by its terms clea]> 
ly indlcated that its plaln intention 
was to repeal such zoning ordinance 
and to place territory Involved back 
into former zoning classification, and 
clecurly presented such Issue to vot- 
ers, proposed ordinance was not void 
for failure to enable voters Intel- 


llgently to determine on what sub- 
iect they were voting. 

Ohio.—Ruasell v. Linton, supra. 

55. Mo.—State ex rei. Luechtefeld 
V. Arnold, App., 149 S.W.2d 384. 

56. N.X.—Concordia Collegiate In¬ 
stitute V. Miller, 93 N.E.2d 632, 
801 N.T. 189, 21 A.L..R.2d 544. 

67. Colo.—^Pllnn v. Treadwell, 207 
P,2d 967, 120 Colo. 117. 

N.T.—Inzerilli v. Pitney, 30 N.T.S. 
2d 129. 

Tex.—Corpus Turis Secundum clted 
in Hili V. Boaxd of Adjustment of 
City of Castle Hilis, Civ.App., 301 

5. W.2d 490, 491, error refused. 

58. N.J.—Smith v. Kearny Zoning 
Board of Appeals, 143 A. 151, 6 N. 
J.M1SC. 954. 

69- N.J.—^Peterson v. Board of Ad¬ 
justment of Town of Montclair, 73 
A,2d 69, 7 N.J.Super. 282. 

Conaway v. Atlantic City, 164 A. 

6, 107 N.J.Law 404. 

Pa.—Sheets v. Armstrong, 161 A. 
369, 807 Pa. 385. 

60. La.—^Bultman Mortuary Service 
V. City of New Orleans, 140 So. 603, 
174 La. 360. 

N.T.—^Leach v. Kenyon, 261 N.T.S. 
676, 146 Misc. 671. 

Pleetwood Manor, Inc. v. Village 
of Huntington Bay, 116 N.T.S.2d 
615. 

Tex.—Scott V. Champion Bldg. Co., 
Civ.App., 28 S.W,2d 178. 

61. N.J.—^Peterson v. Board of Ad- 
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justment of Town of Montclair, 73 
A.2d 69, 7 N.J.Super. 282. 

62. Md.—Cleland v. Mayor & City 
Council of Baltimore, 84 A.2d 49, 
198 Md. 440. 

N.J.—^Peterson v, Board of Adjust¬ 
ment of Town of Montclair, 73 A 
2d 69, 7 N.J.Super. 282. 

Pa.—^Borough of Hingston v. EAlano- 
sky, 38 A2d 893, 165 Pa.Super. 424. 

Alenovitz v. Bast Whiteland Tp., 
Com.Pl., 6 ChestCo. 184. 

PartiLcnlar ordinances held not re- 
pealed by InoipUcatlon 

(1) Ordinance which enlarged 
scope of “apartment” zone to in¬ 
clude of9.ce buildings did not repeal 
prior ordinances changing classifica- 
tion of area Involved from “apart- 
menf' to “commercial.” 

Ky.—City of Louisville v. Puritan 
Apartment Hotel Co., 264 S.W.2d 
888 . 

(2) Later building code not apply- 
ing to store building already in ex- 
istence does not repeal earlier build¬ 
ing code in ef£ect when building was 
erected. 

Okl.—^Barbour-Longmire Bldg. Co. v. 
Carson, 208 P.2d 173, 201 OkL 580. 

(8) City*s amending ordinance, re- 
citing in its preamble that it was 
imperative that city have additional 
housing space until certain date, did 
not by Implication repeal general 
zoning ordinance of the city. 

Mo,—^Landau v. Levin, 218 S.W.2d 
483, 368 Mo. 77. 
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ZONINfi § 128 


IV. OONSTBUOTION, OPEBATION, AMD EPFEOT 
A. IN GENERAL 


§ 128. Construction of Zoning Regulations 
in General 

A zoning regulation may be subject to construction, 
and general rules governing the construction of statutes 
and ordinances apply In the construction thereof. 

A zoning ordinance or regulation may be subject 
to construction in order to ascertain its meaning and 


effect,6S and such construction under the facts ordi- 
narily is a question of law.®^ The construction of 
zoning regulations ordinarily is govemed by the 
general rules applicable to the construction of stat¬ 
utes and ordinances,and the Cardinal nile in such 
construction is to ascertain and give effect to the 
intention of the lawmaking body.®® 


63. B.L—^Doherty v. Town Council 
of Town of South Klngstown, 200 
A. 964, 61 R.I. 248. 

Bssort to proviou» orflinanco 

Where zoning ordinance waa ciear 
and uncunbiguous it was not neces- 
sary to resort to previous ordinance 
on the subject. 

Mo.—^Royal Meat Products Co. v. 

Kansas City, App., 214 S.W.2d 718. 
Bonndaries 

Where one of the boundaries of re- 
stricted zone was not clearly de- 
scribed in town*s ordinance, it was, 
therefore, open to interpretation. 

R.I.—Doherty v. Town Council of 
Town of South Kingstown, 200 A. 
964. 61 R.I. 248. 

Frovlsioii. as to constrootloiL 
A provision of a zoning ordinance 
reauiring that the provisions there¬ 
of be held to the minimum require- 
ments for the promotion of the public 
safety and general welfare in inter- 
preting and applying them is a mere 
rule of construction. 

Mo.—^Pairmont Inv. Co, v. Woermann, 
210 S.W.2d 26, 367 Mo. 625. 

64. Ga.—City of Rome v. Shadyside 
Memorial Gardens, Inc., 92 S.B.2d 
734, 93 Ga.App. 769. 

Pa.—^Bregman v. Bxley, 46 A.2d 272, 
864 Pa. 26. 

Wis.—^Missionaries of Our Lady of 
La Salette v. Vlllage of Whiteftsh 
Bay, 66 N.W.2d 627, 267 Wis. 609 
—State ex rei. Bollenbeck v. Vil- 
lage of Shorewood Hilis, 297 N.W. 
668, 237 Wis. 601—Stete ex rei. 
Morehouse v. Hunt, 291 N.W. 746, 
285 Wis. 358. 

65. Cal.—^Markey v. Danville Ware- 
house & Lumber, Inc., 269 P.2d 19, 
119 C.A.2d 1—Cozpus Jurin olted in 
Tuba City v. Cherniavsky, 4 P.2d 
299, 301, 117 C.A. 668. 

Pia.—^Nichols Bngineering & Re¬ 
search Corp. V. State ex rei. Knight, 
59 So.2d 874. 

La.—Carrere v. Orleans Club, 87 So. 
2d 716, 214 tOL. 803. 

Md.—^Hare v. Mayor and City Cotm- 
cil of Baltimore, 90 A.2d 217, 200 
Md. 477. 

Mo.—^Fleming v. Moore Bros. Realty 
Co., 251 S.W.2d 8, 363 Mo. 306. 
N.J.—Piaget-Del Corp. v. Kulik, 45 A. 
2d 126, 133 N.J.L.aw 485, petitions 
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denied 46 A.2d 379, 134 N.J.Law 
147. 

Tenn.—Corpus Jhjds Seoundum qnot- 
ed In City of Knorville v. Brown, 
260 S.W.2d 264, 267. 196 Tenn. 601. 
BUstoxy and pcdioy 
In construing statute relative to 
control of zoning by local authorities, 
court would look to the wording of 
the statute, its history, and its basic 
policy, as they might be disclosed 
by preSxisting legislation and the 
circumstances that brought about the 
enactment of the statute. 

Conn.—Jennings v. Connecticut Light 
& Power Co., 103 A.2d 636, 140 
Conn. 650. 

Gironmstanoes at time of enactment 
Court, when construing zoning or¬ 
dinance enacted in 1922, would look 
to circumstances existing as of that 
time for enllghtenment as to intent 
of municipal governing body as ex- 
hibited by the words used. 

N.J.—^Tanow v, Seven Oaks Park, 
Inc., 94 A.2d 482, 11 N.J. 841, 36 A. 
L.R2d 639. 

Major and minor regulations 

Town Law §§ 264, 265, are intend- 
ed to cover different situations, the 
former having application when dis- 
tricts are being established, restric¬ 
tione are being instituted, and broad 
changes of zoning are being effected, 
whlle the provisions of latter section 
apply to modiflcations of a lesser de- 
gree, as well as to instances involv- 
ing applicatione of indlvidual prop- 
erty owners. 

N.T.—-North Shore Beach Property 
Owners Ass’n v. Town of Brook- 
haven, 129 N.Y.S.2d 697, afflrmed 
153 N.Y.S.2d 579, 1 A.D.2d 1043. 
Enabling act relating to zoning in 
county contemplates uniformity for 
each class or type of building or 
structure in a particular distrlct and 
permits restrictione to vary as be- 
tween districta. 

Md.—^Anne Anindel County Com*rs v. 
Ward, 46 A.2d 684, 186 Md. 830, 
166 A.L.R. 816. 

66, Conn.—^Hutchison v. Board of 
Zoning Appeals of Town of Strat- 
ford, 100 A.2d 839, 140 Conn. 881 
—^Langbeln v. Board of Zoning Ap¬ 
peals of Town of Milford, 67 A.2d 
I 5, 136 Conn. 676. 
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G€l—C ity of Rome v. Shadyside Me¬ 
morial Gardens, Inc., 92 S.E.2d 734, 
93 Ga.App. 769. 

N.Y.—City of Buffalo v. Roadway 
Transit Co., 104 N.E.2d 96, 303 N. 
Y. 463. 

City of New York v. Jack Par¬ 
ker Associates, Inc., 161 N.Y.S.2d 
731, 6 Misc.2d 866. 

S.D.—City of Sioux Falis v. Cleve- 
land, 70 N.W.2d 62, 75 S.D. 648. 

Oonfliet 

(1) Apparent conflicta in the pro¬ 
visions of zoning ordinance were to 
be considered in the light of its pol¬ 
icy to divide City Into business and 
residence districta, and wherever nec< 
essary such policy was to be given 
effect as against any doubtful expres- 
sion of intention apparently Incon- 
sistent therewith. 

Minn.—^Lowry v. City of Mankato, 
42 N.W.2d 663, 231 Minn. 108. 

(2) Where, in construction of a 
zoning ordinance, a literal Interpreta¬ 
tion of a phrase would create a con- 
flict in the provisions of the ordi¬ 
nance, the confllct should be re- 
Bolved, by adopting that construction 
carrylng out the ciear intention of 
the leglslative body. 

N.Y.—Seltzer v. City of Yonkers, 145 
N.T.S.2d 664, 286 App.Dlv. 657, af¬ 
flrmed 136 N.E.2d 588, 1 N.Y.2d 782, 
163 N.Y.S.2d 61. 

Komes exdiuded from ludustrial and 
mauufaoturlug areas 
Building zone ordinance of town, 
as amended, disclosed leglslative in¬ 
tent to exclude places of habltatlon 
from all industrial and manufactur- 
Ing areas and to permit them in busi¬ 
ness areas only conditlonally, subject 
to enumerated Controls and safe- 
guards, in accordance with purposes 
stated in town law. 

N.Y.—^Hinna v. Board of Appeals of 
Town of Hempstead, 170 N.Y.S.2d 
12 . 

Inadvezteut provlsioa 

Paragraph relating to zoning head- 
ed “Confllct with other laws” was 
made a part of that section by in- 
advertence of codiflers when law was 
recodlfled so that paragraph should 
not be construed In connection with 
other paragraphs in section. 
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§ 128 ZONING 

The court may not legislate in the guise of con- 
struction, and may not insert in a zoning regulation 
a provision not included by the legislative body.®*^ 
Zoning regulations are constnied in the light of their 
language and the purposes they are designed to 
serve.®8 The primary object of zoning is to pro¬ 
mote health, safety, welfare, and prosperity of com- 
munity, and the ultimate purpose is to confine cer- 
tain classes of buildings and uses to certain locali- 
ties, and zoning ordinances should be constnied with 
such objects in mind.®^ Whenever the language of 
a zoning statute or ordinance is susceptible of more 
than one reasonable interpretation, that interpreta- 
tion will be adopted which will best carry out its 
evident purpose.*^® 


That construction of a zoning regulation is to be 
adopted which will avoid conflict with the constitu- 
tion.7l A zoning regulation should be so interpreted 
as to render it consistent and harmonious with the 
enabling statute as far as reasonably practicable,72 
but the amendment of such a statute does not enlarge 
an existing zoning regulation in the absence of mu- 
nicipal action to that endJ^ Zoning and taxing 
statutes are separate and distinet, and those relating 
to taxation and exemptions therefrom have no rele- 
vancy in a zoning proceedingJ^ 

A zoning ordinance must be construed as a 
whole,'^® and in such manner as to reconcile^s and 
give eifect77 to ali of its provisions; no part of the 
ordinance is to be eliminated unless it is plainly and 


N.T.—Gordon v. Town of Hempstead, 
93 N.Y.S.2d 250, 196 Mlsc. 954. 
SbupeadimQiiit 1)7 parol evideaoo 
Where county had zoned landown- 
ers’ property for light industrial use, 
county, several years later and when 
landowners had contracted to sell 
portion of land for purposes of con- 
structing grasoline Service station, 
could not impeach unambiguous terms 
of its own zoning ordinance by pa¬ 
rol evidence of Intentlons of the 
members of the board when they 
passed it. 

Cal.—Criflan v. Marln County, App., 
321 P.2d 148. 

£asLd under water 

Although ordinance Indlcated an 
intent to zone ali land, includlng that 
under water, wlthin City, such intent 
alone, without Implementatlon, was 
not sufficient to bind any land; where 
zoning ordinance fixed boundarles of 
districts as shown on zoning map, 
zoning dlstrict lines were drawn on 
map at shore Une, and land under 
water was not Included in a district, 
land under water was not zoned and 
no permit was reauired from City 
for use of systems of floats and piles 
for mooring boats. 

N.Y.—City of Rye v. Boardman, 171 
N.Y.S.2d 886. 

67. N.Y.—Glass v. Zoning Bd. of 
Appeals of City of Yonkers, 173 N. 
Y.S.2d 448, 5 A.D.2d 991. 

Pa,—^Appeal of Scranton Lackawan- 
na Indus. Bldg. Co., Com.Pl., 57 
Lack.Jur. 173. 

68. Conn.—^Hutchison v. Board of 
Zoning Appeals of Town of Strat- 
ford, 100 A.2d 839, 140 Conn. 381. 

Mass.—Opinion of the Justices to the 
Senate, 128 N.E.2d 557, 333 Mass. 
773. 

N.Y.—^Milano v. Town of Patterson, 
93 N.Y.S.2d 419, 197 Misc. 467. 

Fleetwood Manor, Ino. v. Vlllage 
of Huntington Bay, 116 N.Y.S.2d 
615. 

69u Conn.—^Langbeln y. Board of 


Zoning Appeals of Town of Mil- 
ford, 67 A.2d 6, 136 Conn. 676. 

70. R.I.—Taft V. Zoning Bd. of Re- 
view of City of Warwick, 64 A.2d 
200, 76 R.I. 117. 

71. 111.—Illinois Life Ins. Co. v. 
City of Chlcago, 244 IlLApp. 186. 

Md.—^Hlggins v. City of Baltlmore, 
110 A.2d 608, 206 Md. 89. 

Xn vlew of prestuuption. of yalldity 
of zoning ordinance, court adopts 
that interpretation which will pre- 
vent any conflict with constltution. 
Pa.—^Appeal of 0’Hara, 131 A.2d 687, 
389 Pa. 35. 

Zf two ooastmctlous of zoning or¬ 
dinance were posslble the supreme 
court would adopt the construction 
upholdlng the ordinance rather than 
the one which would defeat it. 

Tenn.—^Rawlins v. Braswell, 231 S. 
W.2d 1021, 191 Tenn. 286. 

Ayolding constitutlonai g,ue8tiou 
County zoning ordinance will be 
glven interpretation which avoids ne- 
cessity of passlng on constitutlonai 
Questions. 

Wash.—^Hauser v. Amess, 267 P.2d 
691, 44 Wash.2d 358. 

Paxtial inyalidity 

Where use of property for filling 
station was permitted under zoning 
ordinance which provided that in 
case of conflict with any existing 
ordinance the most restrictive was 
to apply, but enforcement of existing 
ordinance would permit only part of 
property to be so used resultlng in 
an arbitrary distinction between dif¬ 
ferent klnds and classes of buslness 
where conditions were similar, and 
such provision was separable, the 
court would elide such provision so 
as to znake the earlier act inappllca- 
ble and permit use of ali the prop¬ 
erty for fllling station purposes. 

Tenn.—^Rawlins v. Braswell, 231 S. 
W.2d 1021, 191 Tenn. 286. 

72. Mass.—^LaMontagne v. Eenney, 
193 N.EL 9, 288 Mass. 363. 
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73. Mass.—^Town of Lexlngton v. 
Bean, 172 N.E. 867, 272 Mass. 647. 

74. Mass.—^Assessors of Dover v. 
Dominican Fathers Provlnce of St. 
Joseph, 137 N.E.2d 225, 334 Mass. 
630. 

75. Cal.—Regan v. Council of City 
of San Mateo, 110 P.2d 96, 42 C.A. 
2d 801. 

Conn.—^Hutchlson v. Board of Zon- 
ing Appeals of Town of Stratford, 
100 A.2d 839, 140 Conn. 381. 

Miss.—Corpus Juris Seouudum QLUot- 
ed iu W. L. Holcomb, Inc. v. City 
of Clarksdale, 66 So.2d 281, 284, 

91? Mlnn fiQ9 

N.T.—HoweU v. Liebowltz, 116 N.T. 
S.2d 637. 

Pa.—^Leaver v. Board of Adjustment, 
10 Pa.Dlst. & Co.2d 333, 6 Bucks 
Co. 249. 

R.I.—Taft V. Zoning Bd. of Revlew 
of City of Warwick, 64 A.2d 200, 
76 R.I. 117. 

Nursery schooi; hoarding house 
Amendment to zoning ordinance 
which authorized znayor and board 
of City, in their discretion, to issue 
a temporary license permit for cer¬ 
tain businesses includlng child nurs¬ 
ery or klndergarten, must be read in 
pari materia with zoning ordinance 
which permitted boarding houses in 
residential district and operator of a 
boarding house, which boarded six 
children, was not required to have 
the speclal temporary permit author¬ 
ized by amendment. 

Miss.—City of Gulfport v. Daniels, 
97 So.2d 918. 

78. Conn.—^Hutchison v. Board of 
Zoning Appeals of Town of Strat¬ 
ford, 100 A.2d 839, 140 Conn. 381. 

77. EAn.—^KUcoyne v. City of Cof- 
feyville, 269 P.2d 418, 176 Kan. 159. 
N.Y.—^Boudreau v. Albanese, 106 N. 
Y.S.2d 649. 

R.I.—^Taft V. Zoning Bd. of Revlew 
of City of Warwick, 64 A.2d 200, 
76 R.I. 117, 
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clearly ambiguous, or redundant, or contradictory, 
or impossible of application.'^^ In construing a zon- 
ing ordinance, the court will not isolate one part 
of the ordinance and ignore the plain meaning and 
import of the other parts, but will g^ve force and 
effect to all of the provisions of the ordinance ger¬ 
mane to the subject involved.79 Zoning regulations 
may not be dissected and considered as a multitude 
of ordinances having no relation to the general 
scheme of zoning.80 

Related regulations are to be read together.^i 
Where the building code and zoning ordinances of 
a municipality both deal with the construction and 
occupancy of new buildings, they are to be read to- 
gether and harmonized, if possible, so that all of the 
provisions of each might be given effect.^^ 


ZONING § 128 

Contemporaneous construction. It has been held 
that the courts must extend great and often control- 
ling weight to the construction which those admin- 
istering the regulation have uniformly given it 
throughout its history,83 but the construction put 
on a zoning ordinance by city officials and by real 
estate men cannot alter its meaning.84 The question 
of good faith or bad faith of a property owner in 
acting on his understanding of the meaning of the 
regulation cannot aid in the interpretation of the 

regulation.85 

Off-street parking. A provision that specified 
t 3 rpes of buildings hereafter erected afford adequate 
off-the-street parking facilities is to be reasonably 
construed.*® 


78. N.T.—^Boudreau v. Albanese, 106 
N.T.S.2d 649. 

79. Kan.—^Eaicoyne v. City of Cof- 
feyville, 269 P.2d 418, 176 Kan. 
159. 

80. Cal.—^Kort v. City of Loa An- 
geles, 127 P.2d 66, 52 C.A.2d 804. 

Miss.—Corpus Oturis Seounduia guot- 
ed in W, L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284. 
217 Miss. 892. 

81. 111.—^People ex rei. Jackson & 
Morris v. Smuczynski, 102 N.B.2d 
168, 345 llLApp. 63. 

£lquor regulation 

Amendment to liquor regulatory 
ordinance which refers to zones with- 
In City and refers to city zoning or¬ 
dinances and general zoning ordi¬ 
nance of City are in pari materiae 
and should be construed together 
and such municipal ordinances should 
be construed with legislative acts on 
the same subject. 

La.—Simmons v. City of Shreveport, 
60 So.2d 867, 221 La. 902. 

82. Mo.—^Fleming v. Moore Bros. 
Realty Co., 251 S.W.2d 8, 363 Mo. 
306. 

83. Ala.—^Drennen v. Mason, 133 So. 
689, 222 Ala. 662. 

La.—Carrere v, Orleans Club, 37 So. 
2d 715, 214 La. 303. 

N.T.—440 Bast 102nd Street Corpo¬ 
ration V. Murdock, 34 N.E.2d 329, 
286 N.T. 298. 

Pa.—^Bdmundson v. Johns, Com.Pl., 
89 Pittsb.Leg.J. 216. 

Fersuasive 

Construction of zoning ordinance 
by town officials is entltled to per- 
suasive, if not controlling, weight 
in application of ordinance to prop¬ 
erty owner. 

N.T.—Gienel Realty Corp. v. Worth- 
ington, 164 N.T.S.2d 636, 4 A.D.2d 
702, appeal dismissed 145 N.E.2d 
880, 8 N.T.2d 924, 167 N.T.S.2d 
939. 


BraftsmaxL 

Great consideratlon should be giv¬ 
en interpretation placed on city zon¬ 
ing ordinance by offlcial who pre- 
pared it, but court is not bound by 
such interpretation, where offlcer’s 
testimony shows that his conclu- 
sion that ordinance was not being 
violated was reached without giving 
consideratlon to the factual situa- 
tion. 

La.—^Rabalais v. Hillary Builders, 
App., 62 So.2d 846. 

Xtnplied oooLStmction 
La.—State ex rei. Szodomka v. Gru- 
ber, 10 So.2d 899, 201 La. 1068. 
Bole held InappUoable 
Where issue was what city ordi¬ 
nance prohibited and what it did not 
prohiblt with reference to conducting 
an undertaklng business in a residen- 
tial use district, the prlnclple that 
contemporaneous construction of 
statutes by an administrative body 
long continued in may sometime have 
the force of law had no application. 
Md.—Ullrich v. State, 46 A.2d 637, 
186 Md, 353, 166 A.L.B. 1107. 

Administrative acqniescenoe 

Courts must extend great and, 
many times, controlling weight to 
administrative acquiescence in a 
specified interpretation of a zoning 
ordinance. 

N.T.—Howell V. Liebowltz, 116 N.T. 
S.2d 637, 

yndiolal constmotloxL 

Contemporaneous construction of 
Zoning Act by supreme court for 
ten years must be respected by court 
of errors and appeals in absence of 
an 3 rthing done by legislature to in¬ 
dicate its disapproval of such con¬ 
struction. 

N.J.—Lane v. Bigelow, 60 A.2d 638, 
136 N.J.Law 196. 

84. Ga.—Snow v. Johnston, 28 S.B. 
2d 270, 197 Ga. 146. 

Mo.—^Bvans v. Roth, 201 S.W.2d 357, 
356 Mo. 237. 


r85. Ga.—Snow v. Johnston, 28 S.B. 
2d 270, 197 Ga. 146. 

86. Md.—Windsor Hilis Imp. Ass’n 
V. Mayor & City Councll of Balti- 
more, 73 A.2d 531, 195 Md. 383. 
Place of publlc assembly 

(1) Under zoning ordinance requir- 
ing certain number of parking places 
in relation to number of persons 
present at one time when maximum 
functional use of church piant was 
being made be provided and requir- 
Ing, in determining maximum func¬ 
tional use, that seating capacity of 
chapel, auditorium, sanctuary and 
classrooms, as well as capacity of 
areas devoted to education and rec- 
reational uses, be included, capacity 
of a cafeteria in church school need 
not be computed in total, in as much 
as a “cafeteria” should not be classi- 
fled as an “area of recreatlon.” 

Mo.—^McKinney v. Board of Zoning 
Adjustment of Kansas City, App., 
308 S.W.2d 320. 

(2) Parking requirements of zon¬ 
ing law are calculated on number of 
seats and not seating capacity, and, 
where requirements of zoning ordi¬ 
nance as to ratio of “off-street” park¬ 
ing to seats in defendant*s theater 
were satlsfied, use of building as the¬ 
ater was permissible, notwithstand- 
ing actual seating capacity may have 
been larger. 

La.—City of New Orleans v. Leeco, 
Inc., 76 So.2d 387, 226 La. 335. 
One-way driveway 
Zoning ordinance requirement that 
there be furnished with multiple 
dwelling unit parking spaces with 
adequate “access” to Street is not 
satlsfied by driveway sultable only 
for one-way use, and “adequate” ac¬ 
cess involves probability that all 
clearly foreseeable trafflc will be able 
to proceed with reasonable safety 
to and from parking area. 

Pa.—^Flelshon v. Philadelphia Zoning 
Bd. of Adjustment, 122 A.2d 673, 
385 Pa. 295. 
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§§ 128-129 ZONING 


Cemeteries, The act of a town board in enacting 
zoning ordinances regulating the use of land for 
burial purposes is to be read in light of its expressed 
or apparent purpose in order to determine the mean- 
ing of the language used and to avoid thwarting the 
board’s intention as expressed in that language, 
and a particular ordinance has been held sufficient 
to regulate or restrict a cemetery corporationes 
land, although no listing of uses prohibited was set 
forth in detail.88 Property owned by a cemetery 
association and reserved for future cemetery pur¬ 
poses is not exclusively residential property within 
an ordinance requiring fifty per cent of the owners 


of such property within a radius of a specified num- 
ber of feet to consent to the use of adjacent prop¬ 
erty for a used-auto parts business.*® 

§ 129 . - Striet or Liberal Construction 

As a gensral rule, zoning ordinances are subject to 
striet construction and wlll not be extended by Inter- 
pretation to cases not clearly within thelr scope and pur¬ 
pose. 

Since zoning laws are in derogation of common- 
law rights to the use of property, as discussed infra 
§ 131, it has been held that they are subject to striet 
construction^*^ in favor of the right of a property 


Interseotlii^ Street 

Street which did not ffo througrh 
block In which church's proposed 
parkin? lot was located was not an 
“Intersecting Street” within zoning 
ordinance requirement that parking 
facilities located on opposite side of 
Street from structures used for pub- 
lic assembly be within nearest Inter- 
secting streets. 

Mo.—Summers v. Board of Zoning 
Adjustment of Kansas City, App., 
299 S.W.2d 888. 

87- N.T.—^Holy Sepulchre Cemetery 
V. Town of Greece, 79 N.T.S.2d 688, 
191 Mlsc. 241, ajffirmed 79 N.Y.S. 
2d 863, 273 App.Dlv. 942. 

88. N.T.—Holy Sepulchre Cemetery 
V. Town of Greece, supra. 

89. Mich.—^Perry Mount Park Geme- 
tery Ass’n v. Netzel, 264 N.W. 808, 
274 Mich. 97. 

90. Ariz.—^Kubby v. Hammond, 198 
P.2d 134, 68 Ariz. 17. 

Ark.—City of Little Rock v. Wil¬ 
liams, 177 S.W.2d 924, 206 Ark. 861. 
Colo.—Jones v. Board of Adjustment, 
204 P.2d 560, 119 Colo. 420—Cos¬ 
mos v. City and County of Denver, 
70 P.2d 841, 101 Colo. 69. 

Ga.—City of Home v. Shadyside Me- 
morial Gardens, Inc., 92 S.E.2d 
734, 93 GaA.pp. 769. 

BAn.—^Kilcoyne v. City of CoffeyvlUe, 
269 P.2d 418, 176 Kan. 159. 

La.—Carrere v. Orleans Club, 37 So. 
2d 716, 214 La. 808. 

Audubon Area Zoning Ass'n v. 
Krushevski, App., 82 So.2d 460— 
City of New Orleans v. ButCa, App., 
69 So.2d 140. 

Me.—^Toulouse v. Board of Zoning 
Adjustment, 87 A.2d 670, 147 Ma 
887. 

Md.—^Heath v. Mayor & City Council 
of Baltimore, 58 A2d 896, 190 Md. 
478. 

N.J.—Wittkop V. Gamer, 132 A 839» 
4 N.J.M1SC. 234. 

N.T.—City of BuCCalo v. Roadway 
Transit Co., 104 N.E.2d 96, 303 N.T. 
453—440 East 102nd Street Corpo¬ 
ration v. Murdock, 34 N.E.2d 329, 
285 N.T. 298. 

Glenel Realty Corp. v. Worthing- 


ton. 164 N.T.S.2d 635, 4 AB.2d 702, 
appeal dismissed 145 N.E.2d 880, 
3 N.T.2d 924, 167 N.T.S.2d 989— 
Dunklrk Aerie, No. 2447, Pratemal 
Order of Eagles v. City of Dun- 
kirk, 87 N.T.S.2d 202, 274 App.Div. 
686-^emelli v. Murdock, 79 N.T.S. 
2d 277, 273 App.Div. 1019, afflrmed 
82 N.B.2d 401, 298 N.T. 664—City 
of Albany v. Anthony, 28 N.T.S.2d 
963, 262 App.Div. 401—People ex 
rei. Ortenberg v. Bales, 229 N.T.S. 
660, 224 App.Div. 87, afflrmed 166 
N.B. 339, 260 N.T. 698. 

City of New Tork v. Jack Parker 
Associates, Inc., 161 N.T.S.2d 731, 
6 Misc.2d 866—^People v. Hanco 
Realty & Pinance Corp., 149 N.T.S. 
2d 383, 1 Misc.2d 860—Application 
of Dengeles, 148 N.T.S.2d 92, 1 
Misc.2d 692, reversed on other 
grounds 160 N.T.S.2d 83, 3 App.Div. 
2d 758—^Kovelman v. Plaut, 105 N. 
T.S.2d 280, 201 Misc. 473. 

City of Rye v. Boardman, 171 N. 
T.S.2d 885—^Hinna v. Board of Ap- 
peals of Town of Hempstead, 170 
N.T.S.2d 12—Planagan v. Zoning 
Bd. of Appeals of Village of Bay- 
ville, 149 N.Y.S.2d 666, afflrmed 161 
N.T.S.2d 618, 1 AD.2d 979—Mal- 
lett V. Village of Mamaroneck, 123 
N.T.S.2d 240, reversed on other 
grounds 131 N.T.S,2d 604, 288 App. 
Div. 1094, afflrmed 126 N.B.2d 873, 
808 N.T. 821—Lake Mohopac 
Heights, Ina v. Zoning Bd. of Ap¬ 
peals of Town of Carmel, 119 N.T. 

S. 2d 809—^New York Ambassador, 
Inc. V. Board of Standards & Ap¬ 
peals of City of New York, 114 N. 

T. S.2d 901, reversed on other 
grounds 119 N.T.S.2d 806, 281 App. 
Div. 342, afflrmed 113 N.E.2d 302, 
306 N.T. 791—Freitag v. Marsh, 
106 N,Y.S.2d 927, transferred, see, 
115 N.T.S.2d 838, 280 App.Div. 934 
—Gilchrist Realty Corp. v, Village 
of Great Neck Plaza, 85 N.T.S.2d 
224, reversed on other grounds 90 
N.T.S.2d 740, 275 App.Div. 962, af- 
firmed 90 NJE.2d 486, 800 N.T. 619 
—^People V. Daly, 28 N.T.S.2d 603. 

Ohio.—State ex rei. Gulf Reflning Co. 
V. De France, 100 N.B.2d 689, 89 
Ohio App. 1. 


Hardy t. Horst, Com.Pl., loi N. 
B.2d 398. 

Pa.—^Appeal of 0’Hara, 131 A.2d 687, 
389 Pa. 35—United Cerebral Palsy 
Ass’n of Philadelphia and Vicinity 
V. Zoning Bd. of Adjustment, 114 
A2d 331, 382 Pa. 67—Shapiro v. 
Zoning Bd. of Adjustment, 105 A2d 
299, 877 Pa. 621—Philadelphia Art 
Alliance v. Zoning Bd. of Adjust¬ 
ment of City of Philadelphia, 104 
A.2d 492, 377 Pa. 144—Appeal of 
Medinger, 104 A.2d 118, 377 Pa. 
217—Appeal of Rolling Green Golf 
Club, 97 A2d 623, 374 Pa. 460— 
Appeal of Liord, 81 A2d 533, 368 
Pa 121. 

D. B. S. Bldg. Ass’n v. City of 
Erie, 111 A2d 367, 177 PaSuper. 
487—Appeal of Dangol, 104 A2d 
343, 175 PaSuper. 320. 

Leaver v. Board of Adjustment, 
10 PaDist. & Co.2d 333, 6 Bucks 
Co. 249—Commonwealth v. Flan- 
nery, 1 PaDist. & Co.2d 680, 6 
Cumb.L,.J. 64—Appeal of Rich & 
Co., 84 PaDist. & Co. 393, 101 
PittsbXeg.J. 85—^Humphreys v. 
Schofield, 14 PaDist. & Co. 127. 

Appeal of Scranton Lackawanna 
Indus. Bldg. Co., Com.Pl., 57 Lack. 
Jur. 173—Feagley v. Coho, Com. 
Pl., 63 Lanc.Rev. 29—^Boyer v. 
Zoning Bd., Com.Pl., 27 Leh.L.J. 
272—^In re Zoning Bd., Herman 
Appeal, Com.Pl., 26 Leh.L.J. 362— 
Appeal by Dormont Borough, Co., 
47 Mun.L.R. 232, 103 Pittsb.Leg.J. 
428, afflrmed 119 A.2d 827, 180 Pa 
Super. 550—Appeal of Shapiro, 
Com.Pl., 94 Pittsb.Leg.J. 133—Ap¬ 
peal of Atlantic Reflning Co., Com. 
PL, 66 Tork Leg.Rec. 81. 

R. I.—^Lamothe v. Zoning Bd. of Re- 
view of Town of Cumberland, 98 A 
2d 918, 81 R.I. 96. 

S. D.—^Luedke v. Carlson, 41 N.W.2d 
562, 73 S.D. 240. 

Tenn.—City of Biioxville v. Brown, 
260 S.W.2d 264, 196 Tenn. 901— 
Red Acres Imp. Club v. Burkhalter, 
241 S.W.2d 921, 193 Tenn. 79. 

Tex.—CozpoB Juxls SecULdum dted 
In. Thomas v, Zoning Bd. of Adjust¬ 
ment of City of University Park, 
Civ.App., 241 S.W.2d 966, 967— 
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ZONING § 129 

owner to the unrestricted use of his property^^ and j not clearly within their scope and purpose;®® but 
should not be extended by interpretation®® to cases | the legislative intention may not be disregarded 


Bryan v. Darlington, Clv.App., 207 
S.W.2d 681, error refused, no re^ 
▼ersible error. 

Vt-—In re Wllley, 140 A.2d 11. 
Wash.—^Pearson v. Evans, 320 P.2d 
800—^Morln v. Johnson, 800 P.2d 
569, 49 Wash.2d 275. 

Wls.—^Missionarles of Our Lady of 
Lia Salette v. Vlllagre of Whiteflsh 
Bay, 66 N.W.2d 627, 267 Wis. 609 
—State ex reL BoUenbeck v. Vil- 
lagre of Shorewood Hllls, 297 N.W. 
568, 237 Wls. 501. 

Bestrlctioii must be olearly estab. 
Ushed 

General rule that restrictions on 
use of private property are not fa- 
vored and that any claim that there 
are restrictions on such use must be 
clearly established applies with eQual 
force whether the restrlction by Im- 
pllcatlon is based on a restrictive 
covenant in a deed or on a zoning* or- 
dinance. 

Qa.—^Richardson v. Passmore, 63 S. 

B.2d 392, 207 Ga. 572. 

Vnoertalntles 

Munlcipal zoniniT ordinance must 
be construed strictly and ali uncer- 
taintles resolved agalnst parties 
seekingr Its enforcement. 

Tex.—City of Grand Pralrle v. Finch, 
Clv.App., 294 S.W.2d 851. 
WeU-fonnded doabts as to meaning 
of obscure provisions of zonin? ordi¬ 
nance should be resolved in favor of 
ffee use of property. 

S.D.—City of Sioux Falis v. Cleve- 
land, 70 N.W.2d 62, 75 S.D. 548. 
Tlolation of zoniZLfir ordinance oc- 
curs only when there is a plain dis- 
regard of its limitations imposed by 
its express words. 

Wls.—^Missionaries of Our Lady of 
La Salette v. Villagre of Whiteflsh 
Bay, 66 N.W.2d 627, 267 Wia 609. 
Eztenslon of nse 

Zoningr ordinance, which extends 
use which owner may make of his 
land, is not subject to the same striet 
Interpretatlon as is one which re- 
striets the use which he can make of 
his land. 

Pa.—Appeal of Lieb, 116 A.2d 860, 
179 Pa.Super. 318. 

Penal provisions 

Striet rule of construction applled 
In prosecutione to enforce penal pro¬ 
visions of zoning^ ordinance was not 
appllcable in actlon for a declaratory 
judgment determininsr validity of 
county zoning: ordinance. 

Va.-—Ciaffone v. Community Shop- 
Ping Corp., 77 SJB.2d 817, 195 Va. 
41. 

91. Colo.—Jones v. Board of Adjust- 
ment, 204 P.2d 560, 119 Colo. 420. 
Ga.—City of Rome v. Shadyside 
Memorial Gardens, Xnc., 92 S.B.2d 
734, 98 GaJLpp. 769. 


La.—City of New Orleans v. Bulla, 
App., 69 So.2d 140. 

N.Y.—City of Bulfalo v. Roadway 
Transit Co., 104 N.E.2d 96, 803 N. 
T. 453. 

Xdberal construction In favor of ffee 
use of property 

Zoning ordinances should be con¬ 
strued in a reasonably liberal fash- 
ion in favor of the free use of prop¬ 
erty by owners. 

111.—City of Chicago v. Krema 
Trucking Co., 86 N.B.2d 431, 337 
IlLApp. 662. 

92. Colo.—Cosmos V. City and Coun¬ 
ty of Denver. 70 P.2d 341, 101 Colo. 
69—Chamberlain v. Roberts, 263 P. 
27, 81 Colo. 28, followed in Roberts 
V. Gross. 276 P. 1118, 86 Colo. 333. 
Conn.—^Fisher v. Board of Zoning 
Appeals of Town of Monroe, 122 A. 
2d 729, 143 Conn. 358—^Park Const. 
Co. V. Planning and Zoning Bd. of 
Appeals of Town of Greenwich, 110 
A.2d 614, 142 Conn. 30—Service 
Realty Corp. v. Planning and Zon¬ 
ing Bd. of Appeals of Town of 
Greenwich, 109 A.2d 266, 141 Conn. 
632—State ex reL Heimov v. Thom¬ 
son, 37 A.2d 689, 131 Conn. 8. 
lowa.—^Livingston v. Davis, 50 N.W. 
2d 692, 248 lowa 21, 27 A.L.R.2d 
237. 

Me.—^Toulouse v. Board of Zoning 
Adjustment, 87 A.2d 670, 147 Me. 
387. 

N.J,—Hrycenko v. Board of Adjust¬ 
ment of City of Elizabeth, 99 A.2d 
430, 27 N.J.Super. 376. 

N.Y.—440 East 102nd Street Corpo¬ 
ration v. Murdock, 34 N.E.2d 329, 
285 N.Y. 298—^Monument Garage 
Corporation v. Levy, 194 N.E. 848, 

^G^rtii^v.^ Murdock, 79 N.T.S.2d 
277, 273 App.I>iv. 1019, aflarmed 82 
N.E.2d 401, 298 N.Y. 664—City of 
Albany v. Anthony, 28 N.Y.S.2d 
963, 262 App.Div. 401. 

City of Olean v. Conkling, 283 N. 
Y.S. 66, 157 Misa 63. 

City of Rye v. Boardman, 171 N. 
Y.S.2d 885—Mallett v. Village of 
Mamaroneck, 123 N.Y.S.2d 249, re- 
versed on other grounds 131 N.Y. 
S.2d 604, 283 App.Div. 1094, af- 
flrmed 126 N.E.2d 873, 308 N.Y. 821 
—Gilchrlst Realty Corp. v. Village 
of Great Neck Plaza, 85 N.Y.S.2d 
224, reversed on other grounds 90 
N.Y.S.2d 740, 276 App.Div. 962, af- 
firmed 90 N.E.2d 485, 300 N.Y. 619. 
Ohio.—State ex rei. Gulf Reflning Co. 
y. De France, 100 N.E.2d 689, 89 
Ohio App. 1. 

Tenn.—City of Knoxville v. Brown, 
260 S.W.2d 264, 195 Tenn. 501— 
Corpus Juris Secundum olted in 
Red Acres Imp. Club v. B\irkhal- 
ter, 241 S.W.2d 921, 923, 198 Tenn. 
79. 


Tex.—^Thomas v. Zoning Bd. of Ad¬ 
justment of City of University 
Park, Civ.App., 241 S.W.2d 965. 
Wash.—^Morin v. Johnson, 300 P.2d 
669, 49 Wash.2d 276. 

Xndlrectlon 

Planning and zoning ordinances 
may not be exerted by indlrection. 
Ky.—^Robertson v. Western Baptist 
Hospital, 267 S.W.2d 395. 
Bffeotuation of purpose 
N.Y.—^Westchester County Soc. for 
Prevention of Cruelty to Anlmals 
v. Mengel, 64 N.B.2d 329, 292 N.Y. 
121 . 

Application of La Porte, 160 N.Y. 
S.2d 467, 1 Misc.2d 946, reversed 
on other grounds 162 N.Y.S.2d 916, 
2 A.D.2d 710. 

Proviso 

Where ellect of zoning statute pro¬ 
viso was to enlarge the scope of the 
statute, by giving it a mandatory op- 
eration of extended application on 
the happening of the event designat- 
ed in the proviso, the proviso would 
be held to include no case not clear¬ 
ly within its plain terms. 

N.C.—^Robblns v. City of Charlotte, 
84 S.E2d 814, 241 N.C. 197. 

93. Conn.—^Park Const Co. v. Plan¬ 
ning and Zoning Bd. of Appeals of 
Town of Greenwich, 110 A2d 614, 
142 Conn. 30—Service Realty Corp. 
V. Planning and Zoning Bd. of Ap¬ 
peals of Town of Greenwich, 109 
A2d 266, 141 Conn. 632. 

Ky.—Robertson v. Western Baptist 
Hospital, 267 S.W.2d 896. 

Md.—^Landay v, MacWilliams, 196 A 
293, 173 Md, 460, 114 A.L.R. 984. 
Ohio.—State ex rei. Gulf Reflning 
Co. V. De France, 100 N.E.2d 689, 
89 Ohio App. 1. 

Okl.—City of Tulsa v. Mlzel, 265 P.2d 
496—Modem BuUders v. Building 
Inspector of City of Tulsa, 168 P. 
2d 883, 197 Okl. 80. 

Pa.—Appeal of Scranton Lackawanna 
Indus. Bldg. Co., Com.Pl., 67 Lack. 
Jur. 173. 

Tenn.—Corpus Juris Secundum dted 
in Red Acres Imp. Club v. Burk- 
halter, 241 S.W.2d 921, 923, 193 
Tenn. 79. 

Tex.—^Thomas v. Zoning Bd. of Ad¬ 
justment of City of University 
Park, Civ.App., 241 S.W.2d 956. 
Wsish.—Morln v. Johnson, 300 P.2d 
669, 49 Wash.2d 275. 

ZSxcluslon of use 

The restrictions on the use of 
property by a zoning ordinance may 
not be extended by any administra¬ 
tive board or judicial tribunal in or- 
der to exclude a use which in Its 
opinloh should have been excluded. 
Mass.—Moulton v. Building Inspec¬ 
tor of Milton, 48 N.E.2d 662, 812 
Mass. 196. 
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§ 129 ZONING 


when it is clearly found in the language used.®^ 

A zoning ordinance should be liberally construed 
to accomplish its plain purpose,®® and should receive 
a reasonable and fair construction in the light of the 
subject dealt with and the manifest intention of the 


legislation,^® but a provision of such an ordinance 
for an exception to the general rule established 
therein must be strictly construed.®'^ However, ex- 
ceptions favoring property owners should be liberal¬ 
ly construed in their favor. 


N.T.—'Westchester County Soc. for 
Prevention of Cruelty to Anlmals 
V. Mengel, 64 N.B.2d 329, 292 N.T. 
121 . 

94. N.T.—City of Buffalo v. Road- 
way Transit Co., 104 N.E.2d 9S, 
803 N.T. 463. 

95. Md.—^Landay v. MacWilllams, 
196 A. 293, 173 Md. 460, 114 A.L.R. 
984. 

N.J.—Scarborough Apartments v. 
City of Englewood, 87 A.2d 637, 9 
N.J. 182. 

XlctesLSioa by Impllcatloii 

While zoning ordlnances, whlch 
are in derogation of common-law 
right to use private property so as to 
realize its highest utllity, should be 
liberally construed to accomplish 
their plain purpose and intent, they 
should not be extended by Implica- 
tion to cases not clearly wlthln scope 
of purpose and intent manifest in 
their language. 

Wash.—Hauser v. Amess, 267 P.2d 
691. 44 Wash.2d 358. 

Texapozary ordUnaiLce 
A liberal rule of construction will 
be applied to a temporary zoning or¬ 
dinance seeking to control building 
before the adoptlon of a permanent 
zoning ordinance. 

Okl.—^McCurley v. City of EI Beno, 
280 P. 467, 138 Okl, 92. 

Safety of school children, 

Protection of school children is a 
matter of public concern and a zon¬ 
ing ordinance which protects them 
should be liberally construed in fa¬ 
vor of the Public for whose benefit it 
is enacted. 

N.T.—^Brown v. Village of Owego, 21 
N.T.S.2d 905, 260 App.Dlv. 328, af- 
flrmed 30 N.E.2d 604, 284 N.T. 666. 

Bruchhausen v. Murdock, 9 N.T. 
S.2d 923, 170 Mlsc. 187, afflrmed 16 
N.T.S.2d 103, 268 App.Dlv. 797, re- 
argument denied 17 N.T.S.2d 480, 
268 App.Dlv. 906—14th Street 

Warehouse Corporation v. Mur¬ 
dock, 297 N.T.S. 420, 163 Misa 399. 
Striet applloatlon. 

N.J.—^Kurowski v. Board of Adjust- 
ment of City of Bayonne, 78 A.2d 
429, 11 N.J.Super. 433. 

96. Mass.—Caires v. Building Com*r 
of Hingham, 83 N.E.2d 660, 823 
Mass. 689. 

Pa.—^Appeal of Perrln, 166 A 386, 305 
Pa. 42, 79 AL.R. 912, followed in 
Appeal of Goodman, 166 A 309, 
305 Pa. 65. 

Township of Marple v. Lsmam, 
80 A2d 208. 161 Pa.Super. 288. 

B.L—^Doherty v. Town CouncU of 


Town of South Kingstown, 200 A 
964, 61 R.I. 248. 

Object and general stmotore 
A zoning ordinance must be con¬ 
strued reasonably with regard both 
to the object sought to be attained 
and to the general structure of the 
ordinance as a whole. 

Cal.—^Markey v. Danville Warehouse 
& Lumber, Inc., 269 P.2d 19, 119 C. 
A.2d 1. 

Mass.—^Petros v. Superintendent and 
Inspector of Buildings of City of 
Lynn, 28 N.E.2d 233, 306 Mass. 368, 
128 AL.R. 1210. 

Mlch.—^Pass V. City of Highland 
Park, 80 N.W.2d 828, 320 Mich. 182, 
reheard 32 N.W.2d 375, 321 Mlch. 
166. 

Hiss.—City of Gulfport v. Daniels, 97 
So.2d 218. 

Ohlo.—Prancisco v. City of Colum¬ 
bus, App., 31 N.E.2d 236, rehearing 
denied 31 N.E.2d 243, appeal dis- 
missed 18 N.E.2d 404, 134 Ohio St. 
526. 

Va.—^Mooreland v. Toung, 91 S.B.2d 
438, 197 Va. 771. 

Object of restrlotioii 
In determining scope and meaning 
of zoning regulation, court must look 
at object of restriction. 

Conn.—Gilbert v. Town of Hamden, 
68 A.2d 167, 135 Conn. 630. 
Oonfliotlag interests 
Zoning leglslatlon constitutes dep- 
rivation for public good of certain 
uses by owners of property to which 
their property might otherwise be 
put, and such legislation should be 
glven fair and reasonable construc¬ 
tion with due regard for confiicting 
interests involved. 

Ohlo.—Davis v. Mlller, 126 N.B.2d 49, 
163 Ohio St. 91. 

Absurd resnlt 

Zoning resolution must be given a 
sensible construction to prevent an 
absurd resuit. 

N.T.—^MacMillan v. MeCaffrey, 106 N. 
T.S.2d 673, 201 Misc. 674. 

Beasonable ezpeotatloai and purpose 

In construing a zoning ordinance, 
the court should be guided by the 
reasonable expectation and purpose, 
as expressed in the ordinance or fair- 
ly to be inferred therefrom, of the 
ordinary person who sits in council 
and enacts laws for the welfare of 
the general public. 

Ohlo.—Steudel v. Troberg, 63 N.B.2d 
241, 76 Ohlo App. 136. 

Bepeal of general laws 
Zoning ordlnances being constitu- 
tional only because adopted under po- 
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lice power, and as health, safety,. 
moral, or general welfare measures, 
they cannot be construed to repeal 
general laws except to extent that 
such laws, if effective, might aflect 
safety, morals, health, or general 
welfara 

La.—^Zeller v. A. S. La Nasa Bakery,. 
App., 172 So. 33. 

lutent of partioular provisloiis 
N.J.—^Piaget-Del Corp. v. Kulik, 45 
A2d 126, 133 N.J.Law 486, peti- 
tions denied 46 A.2d 379, 134 N.J. 
Law 147. 

Ohio.—Steudel v. Troberg, 63 N.E.2d 
241, 76 Ohio App. 136. 

Salem v. Arnold, 16 Ohio Supp. 
159. 

97. Md.—Heath v. Mayor & City 
Council of Baltimore, 58 A2d 896, 
190 Md. 478. 

l^ot of reoord 

Where county zoning ordinance ex- 
cepted from its restrictions those 
lots which were of record at time of 
passage of the ordinance, and a 'lot 
of record" was deflned therein as a 
"lot or Parcel of land, the deed to- 
which has been recorded" prior to 
adoption of ordinance, a piat by land- 
owners divlding land into lots at var- 
iance with restrictions was not a 
“piat of record" within the definition, 
and zoning restrictions were applica¬ 
bis to the area involved, even though 
an ordinary person might have con- 
sidered the piat of record as a lot of 
record. 

lowa.—Gannett v. Cook, 61 N.W.2d 
703, 245 lowa 760. 

98. Conn.—Goldreyer v. Board of 
Zoning Appeals of City of Bridge- 
port, 136 A2d 789, 144 Conn. 641— 
Devaney v. Board of Zoning Ap¬ 
peals of City of New Haven, 122 A 
2d 303, 143 Conn. 322—^Langbein v. 
Board of Zoning Appeals of Town 
of Milford, 67 A2d 5, 135 Conn. 
675. 

La.—Carrere v. Orleans Club, 37 So. 
2d 715, 214 La. 303. 

Audubon Area Zoning Ass'n v. 
Krushevski, App., 82 So.2d 460— 
City of New Orleans v. Buffsi, App., 
69 So.2d 140—State ex rei. Prats v. 
City Planning & Zoning Commls- 
sion of City of New Orleans, App., 
59 So.2d 832. 

Me.—Toulouse v. Board of Zoning 
Adjustment, 87 A.2d 670, 147 Me. 
387. 

N.C.—^In re W. P. Rose Builders’ Sup- 
ply Co., 163 S.E. 462, 202 N.C. 496. 
Tenn.—Corpus Juris Seonudum dted 
in Red Acres Imp. Club v. Burk- 
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§ 130. -Meaning of Words 

The words of a zoning ordinance ordfnarlly wlll be 
construed in accordance with their natural import in 
«ommon and approved usage. 

The words of a zoning ordinance ordinarily will 
he construed according to their natural import in 
common and approved usage,^ 9 and the courts will 
not give a strained meaning to words of the ordi¬ 
nance in order to eifectuate its purpose.^ In deter- 
mining the sense in which a word is used, the court 
will consider it in the context of the entire zoning 
ordinance.2 jt will be presumed for purposes of 
construction that words used in one part of the regu- 
lation had, for the draftsman, the same meaning in 
all parts of the regulation.^ 


ZONING § 130 

The courts are ordinarily bound by the express 
definition in a zoning ordinance of a term used 
therein.^ Where zoning statutes or ordinances con- 
tain definitions which require judicial interpretation, 
the court cannot by such interpretation supply what 
the legislative body might have provided but which 
the court by reasonable construction cannot say 
that such body did provide.® 

Under the principle of ejusdem generis, general 
words following particular and specific words in a 
zoning ordinance are not given their natural and 
ordinary sense standing alone, but are confined to 
persons and things of the same kind or genus as 
those enumerated.® 


halter, 241 S.W.2d 921, 923, 193 
Tenn. 79. 

■Tex.—Thomas v. Zoningr Bd. of Ad- 
Justment of City of University 
Park, C1V.APP., 241 S.W.2d 965. 
Vt.—In re Willey, 140 A.2d 11. 

«9, Mass.—^Town of Needham v. 
Winslow Nurserles, Inc., 111 N.E. 
2d 453, 330 Mass. 95, 40 A.L.R.2d 
1460—^Foster v. Mayor of City of 
Beverly, 53 N.E.2d 693, 315 Mass. 
567, 161 A.L..R. 737. 

Miss.—City of Gulfport v. Daniels, 
97 So.2d 218. 

Keb.—City of Omaha v. Gsantner, 77 
N.W.2d 663, 162 Neb. 839—Peter- 
son V. Vasak, 76 N.W.2d 420, 162 
Neb. 498—^Henke v. Zimmer, 64 N. 
W.2d 458, 158 Neb. 697. 

N.Y.—^Von Der Heide v, Zoningr Bd. 
of Appeals of Town of Somers, 
Westchester County, 123 N.T.S.2d 
726, 204 Misc. 746, afRrmed 126 N. 
T.S.2d 852, 282 App.Div. 1076, re- 
argrument and appeal denled 127 N. 
Y.S.2d 862, 283 App.Div. 713. 

Pa.—Shapiro v. Zoningr Bd. of Ad- 
justment, 106 A.2d 299, 377 Pa. 621. 

Bryan v. Zoningr Bd. of Adjust- 
ment, Com.Pl., 2 Bucks Co. 16— 
Township of Whitemarsh v. Chem¬ 
ical Concentrates Corp., Com.Pl., 62 
Montgr.Co. 268. 

Flain. aad natnxal meaningr 
In the interpretation of a zoningr 
'Ordinance, words in common use 
must be given their plain and natu¬ 
ral meaning in the absence of any 
'Showing that, in the enactment of 
such ordinance, words and expres- 
sions contained therein were used in 
any other than their usual and ordi¬ 
nary sense. 

Mo.—^Killian v. Brith Sholom Con- 
gregation, App., 164 S.W.2d 387. 

Exaot terminologfy is not required 
•in zoning cases, and courts will treat 
fthe matter for what it really is, not- 
witbstanding the terminology used. 
JPa.—^Root V. City of Erie Zoning Bd. 
of Appeals, 118 A.2d 297, 180 Pa. 
.Super. 88. 


«Avenue»» and ‘^Street” 

Under zoning ordinance the words 
“avenue” and “Street” were used in 
their ordinary sense and included 
sidewalks. 

Ga.—Snow v. Johnston, 28 S.B.2d 270, 
197 Ga. 146. 

1. N.Y.—^Westchester County Soc. 
for Prevention of Cruelty to Ani- 
mals V. Mengel, 54 N.E.2d 329, 292 
N.Y. 121. 

Application of La Porte, 150 N. 
Y.S.2d 467, 1 Mlsc.2d 946, reversed 
on other grounds 152 N.Y.S.2d 916, 
2 A.D.2d 710. 

2. Okl.—City o£ Tulsa r. Mizel, 266 
P.2d 496. 

Words "general welfare” must be 
construed in connection with their 
statutory context as well as with 
reference and subordinate to the in- 
dividual and property rights which 
are guaranteed by the constitution. 
Pa.—^Appeal of Medinger, 104 A.2d 
118, 377 Pa. 217. 

3. Md.—Chayt v. Board of Zoning 
Appeals of Baltimore City, 9 A.2d 
747, 177 Md. 426. 

Where word “dwemng»’ in zoning 
ordinance was drst used in section 
designating one of permitted uses of 
property as use as “multiple family 
dwelling,” it was not reasonable to 
imply, in absence of express quali- 
fleation, that term would have been 
used in more restrictive sense in 
clause requlring any “dwelling” to 
have five-foot setback from side 
property line, ajod hve-foot setback 
requirement was applicable to pro- 
posed additlon to existing apartment 
house. 

Fla.—State ex rei. Lacedonla v. ECai> 
vey, 68 So.2d 817. 

4. N.Y.—Von Der Heide v. Zoning 
Bd. of Appeals of Town of Somers, 
Westchester County, 123 N.Y.S.2d 
726, 204 Misc. 746, afllrmed 126 N. 
Y.S.2d 862, 282 App.Div. 107^, re- 
argument and appeal denled 127 
N.Y.S.2d 852, 288 App.Div. 718. 
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5. Ky.—^Robertson v, Western Bap- 
tist Hospital, 267 S.W.2d 395. 

6. N.J.—^Plaget-Del Corp. v. Kulik, 
45 A.2d 125, 133 N.J.Law 485, peti- 
tions denled 46 A.2d 379, 134 N.J. 
Law 147. 

Tenn.—City of Biioxville v. Brown, 
260 S.W.2d 264, 196 Tenn. 501. 

‘qpubllo hazazd” 

Where a zoning ordinance spectd- 
cally enumeratos prohibited types of 
uses and in general terms prohibits 
a use which constitutes a “public 
hazard,” the latter expresslon is in- 
terpreted to mean uses which are 
similar to those specifically enumer- 
ated. 

Pa.—^Tornetta v. Whitemarsh Tp., 67 
Pa.I>lst. & Co. 591, 65 Montg.Co. 49. 

znBtitntlonB 

As used in City zoning ordinance 
permitting hospitals, sanitarlums, 
“eleemosynary and public Institu¬ 
tione” in a residential district, pro¬ 
vided buildings for such uses are at 
least seventy-five feet from any ad- 
joining lot, quoted phrase must be 
construed under rule of ejusdem gen¬ 
eris to mean institutione of the na¬ 
ture of hospitals or sanitarlums. 
Pa.—^United Cerebral Palsy Ass*n of 
Philadelphia and Vlcinity v. Zoning 
Bd. of Adjustment, 114 A.2d 331, 
882 Pa. 67. 

Store, shop, or office 
Under doctrlne of ejusdem generis, 
where village restrictions provided 
that no “store, shop, or permanent 
office” of any kind or “business of 
any kind” should be permitted on 
tract, only the conductlng of such 
trades as that of store, shop, office» 
or some similar business would be 
prohibited, and provlsion could not 
be extended to include the cohduct- 
Ing of a chlldren’8 nursery and day 
school. 

Tex.—^Bryan v. Darlington, Clv.App., 
207 S.W.2d 681 refused no reversl- 
ble error. 
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§ 131. Operation and Effect of Zoning Reg- 
ulations Generally 

Zoning regulatlons, when adopted pursuant to statu- 
topy authority, have the force and effect of legUlative 
enactments necessitating compliance by property ownera. 

Zoning regulations are in derogation of common- 
law rights to the use of property.^ Zoning acts 
create rights tmknown to the common law.* Zon¬ 
ing restrictions do not constitute an ''easemenf' on 
property, but they are merely a restraint on the 


owner^s use of property for the protection of the 
general well-being.® 

Such regulations, when adopted pursuant to statu- 
tory authority, have the force and effect of legis- 
lative enactments,!® and they constitute the control- 
ling authority as to what buildings may be erected 
and uses made of property in a given district.!! Ac- 
cordingly, owners of property subject to such regu¬ 
lations must comply therewith,!^ and the mere fact 


7. Ariz.—Kubby v. Hammon, 198 P. 
23 134, 68 Ariz. 17. 

Ark.—City of West Helena v. Bock- 
man, 266 S.W.2d 40, 221 Ark. 677— 
City of Liittle Rock ▼. Williams, 
177 SW.2d 924, 206 Ark. 861. 

Conn.—Goldreyer v. Board of Zon¬ 
ing: Appeals of City of Bridgreport, 
136 A2d 789, 144 Conn. 641—Fisher 
V. Board of Zoning Appeals of 
Town of Monroe, 122 A2d 729, 143 
Conn. 358—^Devaney v. Board of 
Zoning Appeals of City of New 
Haven, 122 A2d 303, 143 Conn. 822 
—^Park Const. Co. v. Plannlng and 
Zoning Bd. of Appeals of Town of 
Oreenwlch, 110 A.2d 614, 142 Conn. 
30—Service Realty Corp. v. Plan- 
ning and Zoning Bd. of Appeals of 
Town of Greenwich, 109 A2d 256, 
141 Conn. 632. 

Ky.—^Robertson v. Western Baptist 
Hospital, 267 S.W.2d 395. 

Lou .—Carrere v. Orleans Club, 87 So. 
2d 715, 214 IjSl 303. 

Xa .—'Audubon Area Zoning As8’n v. 
Krushevskl, App., 82 So.2d 460— 
City of New Orleans v. Buffa, App., 
69 So.2d 140. 

Ma—^Toulouse v. Board of Zoning 
Adjustment, 87 A2d 670, 147 Ma 
887. 

Md.—^Landay v. MacWilliams, 196 A 
293, 178 Md. 460, 114 AL..B. 984. 

N.T.—440 East 102nd Street Corpo¬ 
ration V. Murdock, 84 N.B.2d 329, 
286 N.y. 298—Monument Garage 
Corporation v. Levy, 194 N.B. 848, 
266 N.T. 839. 

Gemelli v. Murdock, 79 N.T.S.2d 
277, 278 App.Div. 1019, afflrmed 82 
NJBS.2d 401, 298 N.T. 664—City of 
Albany v. Anthony, 28 N.T.S.2d 
963, 262 App.Div. 401—^People ex 
rei. Ortenberg v. Bales, 229 N.T.S, 
550, 224 App.Div. 87, aSLrmed 166 
N.B. 339, 260 N.T. 698. 

Milano v, Town of Patterson, 93 
N.T.S.2d 419, 197 Misa 467—Vil- 
lage of WilUston Park v. Israel, 76 
N.T.S.2d 605, 191 Mlsa 6—City of 
Olean v. Conkling, 283 N.T.S. 66, 
157 Misa 63. 

Hinna V. Board of Appeals of 
Town of Hempstead, 170 N.T.S.2d 
12—Gllchrist Realty Corp. v. Vil- 
lage of Great Neck Plaza» 85 N.T. 
S.2d 224—City of Dittle Palis v. 

' Pisk, 24 N.T.S.2d 460. 

N.C.—^In re W. P. Rose Bullders* Sup- 
ply Co., 168 S.B. 462, 202 N.C. 496. 


Okl.—^Modem Builders v. Building 
Inspector of City of Tulsa, 168 P. 
2d 883, 197 Okl. 80. 

Pa.—Appeal of 0’Hara, 131 A2d 687, 
389 Pa. 86—Philadelphia Art Alli- 
ance v. Zoning Bd. of Adjustment 
of City of Philadelphia, 104 A2d 
492, 377 Pa. 144—Appeal of Med- 
Inger, 104 A2d 118, 377 Pa 217— 
Appeal of Lord, 81 A2d 583, 368 
Pa 121. 

Appeal of Shapiro, Com.Pl., 94 
Pittsb.Lieg.J. 138—^Bdmundson v. 
Johns, Com.PL, 89 Pittsb.Iieg.J. 
215. 

Wash.—^Pearson t. Evans, 820 P.2d 
800—^Morin v. Johnson, 800 P.2d 
669, 49 Wash.2d 276. 

Wis.—State ex reL Schleck v. Zoning 
Bd. of Appeals, City of Madison, 
35 N.W.2d 812, 854 Wis. 42. 

a Ind.—State ex rei. Marlon County 
Plan Commission v. Supreme Court 
of Marlon County* 186 N.E.2d 516, 
286 Ind. 607. 

9. lowa—^Boardman v. Davls, 3 N. 
W.2d 608, 231 lowa 1227. 

10. N.T.—^Bressler v. Amsterdam 
Operating Corp., 86 N.T.S.2d 260, 
194 Misc. 76—People v. Walsh, 199 
N.T.S. 634, 120 Misc. 467. 

Okl.—Weaver v. Bishop, 62 P.2d 853, 
174 Okl. 492. 

11. D.C.—Commissioners of District 
of Columbia v. Shannon & Luch's 
Const. Co., 17 P.2d 219, 57 App.D.C. 
67. 

Ind.—Goldsmlth v. City of Indianap- 
olis, 196 N.E. 626, 208 Ind. 466. 

Mass.—^Building Com’r of Medford v. 
a & H. Co., 66 N.B.2d 537, 319 
Mass. 273. 

N.J.—Wynn v. Margate City, 167 A 
566, 9 N.J.Mlsa 1324. 

N.T.—Goelet v. Moss, 290 N.T.S. 673, 
248 App.Div. 499, afflrmed 6 N.B.2d 
426, 273 N.T. 508. 

liongo V. Bllers, 93 N.T.S.2d 517, 
196 Misc. 909—^Brooklyn Parking 
Corp. v. Cannella 85 N.T.S.2d 889, 
193 Misc. 811. 

Kay V. Pearliris Realty Corp., 
106 N.T.S.2d 443. 

W.Va—Sudduth v. Snyder, 200 S.B. 
56, 120 W.Va 746. 

Xuoonslstent agreement 
City and property owners after en- 

actment of zoning ordinance were es- 

topped tb invoke inconsistent provi- 
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sions of setback and driveway agree- 
ment. 

Mich.—Sandenburgh v. Michigamme 
Oil Co., 228 N.W. 707, 249 Mich. 372. 
AssessmeiLt xnap 

Township zoning ordinance and 
map, not assessment map of town¬ 
ship, Controls in determining wheth- 
er ordinance prohibits building of 
apartment house on certaln property. 
N.J.—Capital Homes v. Dandrow, 8 
A2d 325, 123 N.J.Law 362. 
Partleular regrnlatlons in effect 
Minn.—State v. Houghton, 233 N.W. 
881, 182 Minn. 77. 

19. CaL—San Diego County v. Mc- 
Clurken, 234 P.2d 972, 87 C.2d 683. 
Ky.—Selligman v. Von Allmen Bros., 
179 S.W.2d 207, 297 Ky. 121. 

N.J.—Colllns V. Board of Adjustment 
of Margate City, 69 A2d 708, 3 N.J. 
200 . 

De Benedetti v. River Vale Tp., 
Bergen County, 91 A2d 353, 21 N. 
J.Super. 480—Sun Oil Co. v. City of 
Clifton, 80 A.2d 268, 13 N.J.Super. 
89, afflrmed 84 A2d 656, 16 N.J.Su- 
per. 266. 

Character of constraolion 
With respect to municipal zoning 
regulations, character of construc- 
tion of building in violation of regu¬ 
lations cannot be dlsgniised by giving 
it another name. 

Pa.—^In re Valicenti's Appeal, 99 Pa. 

Super. 279. 

Estopp^ 

A use in violation of zoning ordi¬ 
nance cannot operate as an estoppel 
against another property owner ob- 
jecting thereto. 

Ohio.—Salem v. Arnold, 16 Ohio 
Supp. 159. 

Kardshlp 

A property owner cannot proceed 
in face of zoning laws and then com- 
plain that a great hardship is being 
imposed on hlm when municipal au- 
thorlties will not allow him to com¬ 
plete Work. 

Ky.—Selligman v. Von Allmen Bros., 
179 S.W.2d 207, 297 Ky. 121. 
Violation not interfezing with ohject 
of zoning ordinance 
Where property owner deliberately 
violated zoning ordinance restricting 
area to single-family dwellings by 
erecting multiple dwelling on prop¬ 
erty adjacent to small buslness zone 
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that a certain business is lawful under the provi- 
sions of statute^^ or that a person has been granted 
a license or permit by governmental authorities to 
cngage in such business^^ does not authorize him to 
conduct the business at a location in violation of 
zoning regulations. 

Zoning ordinances are not a grant of power to the 
landowner; rather, they impose limitations on his 
rights.i® A property owner has the right to use his 
property in a manner permitted by the zoning laws,^® 
and, in the absence of establishment of a zoning 
regulation, there is no presumption that an owner 
of property is restricted or limited in the use of his 
property.17 However, a zoning regulation does not 


ZONING § m 

grant legislative sanction to carry on in a district 
every kind of business that may not be expressly ex- 
cluded therefrom, and, if there are reasons apart 
from the zoning law why a particular business may 
not legally be carried on in the district, the zoning 
law furnishes no protection to it.^^ The fact that a 
zoning ordinance permits a certain use does not ex- 
empt the owner of the property from compliance 
with health ordinances^^ or licensing require- 
ments,20 and a zoning ordinance does not ordinarily 
supersede building ordinances.^i 

A zoning ordinance or regulation must be applied 
in accordance with its letter and spirit,22 and the 
declared purpose of a zoning ordinance to promote 


wlthin larger resldential zone, find- 
ingr that use of property for multi¬ 
ple dwelling purposes did not impede. 
hinder, or interfere with attainment 
of objectlves of zoning ordinance did 
not authorize property owner so to 
use the property in absence of facts 
showlng that ordinance was unrea- 
sonable or Invalid as applylng to 
owner’s property. 

Cal.—^Wilkins v. City of San Bernar- 
dino, 175 P.2d 542, 29 C.2d 332. 

13. N.H.—Stone v. Cray, 200 A. 517, 
89 N.H. 483. 

14b. Mass.—Town of Lincoln v. 

Giles, 57 N.B.2d 554, 817 Mass. 185. 
BnUding permit 

Cal.—^Markey v. Daville Warehouse & 
Lumber, Ino., 259 P.2d 19, 119 C.2d 
1 . 

Md.—^Francis v. MacGlll, 75 A.2d 91, 
196 Md. 177. 

N.T.—Daub v. Popkln, 169 N.T,S.2d 
399, 9 Misc.2d 362, modiiled on oth- 
er grounds 171 N,Y.S.2d 513, 6 A.D. 
2d 283. 

UaiLor license 

Pa.—Appeal of Veltri, 49 A.2d 369, 
355 Pa. 135. 

Anthorlty to establish Jail 

Statutes giving clty right to estab¬ 
lish jail beyond its corporate llmits 
did not, expressly or Impliedly, au¬ 
thorize City to establish penal In- 
stitution at any place, inside or out- 
slde City, in violation of zoning ordi¬ 
nance of such place; and clty would 
have either to establish its Jail or Jail 
farm in district of county within 
which county zoning laws permitted 
such institutions or would have to 
follow procedure prescribed by coun¬ 
ty ordinance for procuring amend- 
ment permlttlng use of other land for 
such purpose. 

Va.—City of Richmond v. Board of 
Sup*rs of Henrico County, 101 S.B. 
2d 641, 199 Va. 679. 

IB. Hlw—^Phillips Petroleum Co. v. 
City of Park Rldge, 149 N.B.2d 344, 
16 Ill.App.2d 555. 

16. Ala.—Davis v. City of Mobile, 16 
So.2d 1, 245 Ala. 80. 


Mich.—^Tel-Craft Civic Ass’n v. City 
of Detrolt, 60 N.W.2d 294, 337 Mich. 
326. 

Mo.—^Royal Meat Products Co. v. 

Kansas City, App., 214 S.W.2d 713. 
Pa.—Miller v. Seaman, 8 A2d 415, 
137 Pa.Super. 24. 

Borough of Prospect Park v. Mc- 
Claskey, Com.Pl., 30 Del.Co. 451, 
afflrmed 30 A2d 179, 151 Pa.Super. 
467. 

Valne of nelghboriasr property 
Where amendment of zoning ordi¬ 
nance changed area from a second 
residence district to a third resi- 
dence district, thereby permlttlng 
erectlon of multiple dwellings, objec- 
tlon to proposed constructlon of 
apartment houses on ground that a 
decline in market value of neighbor- 
ing property would resuit was of no 
validlty. 

N.T.—^Hendlin v. Fairmount Const. 
Co., 72 A2d 541, 8 N.J.Super. 310. 

Ereotioii of dwelliiLg 
An owner of lot, containlng mini¬ 
mum area requlred by city zoning 
regulations to authorize erection of 
dwelling house thereon, may erect 
one-story frame dwelling house, com- 
plying with all such regulations, 
thereon, although not in harmony or 
aesthetlc agreement with buildings 
on adjoining lots, in absence of show- 
ing that it cannot and will not be 
used as dwelling. 

Pa.—^Miller v. Se€Lman, 8 A.2d 415, 
137 Pa.Super. 24. 

Publio aLoisaiioes 

Ordinance deflning and punlshing 
Public nuisances does not outlaw an 
otherwlse lawful use of a factory lo- 
cated in a zone set apart for manu- 
facturing. 

Wis.—City of Milwaukee v. Milbrew, 
Inc., 8 N.W,2d 886, 240 Wis. 527, 
141 AL.R. 277. 

Past USB 

Lawful use of plaintlifs’ farm 
could not be flxed or "‘pegged” on ba¬ 
sis of its past use. 

Mich.—Clark v. Joslin, 82 N.W.2d 
488, 848 Mich. 173. 
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17. Ohio.—State v. Kreuzweiser, 166 
N.E. 228, 120 Ohio St 352. 

Wash.—Hauser v. Arness, 267 P.2d 
691, 44 Wash.2d 358. 

Owner may nse his property wlth- 
ont rastxletion, except as may be 
found in statutes. 

N.Y.—City of New Rochelle, on Com- 
plaint of Dassler, v. Dillon, 89 N.Y. 
S.2d 630. 

18. Md.—Dobres v. Schwartzman, 59 
A2d 684, 191 Md. 19. 

Mass.—Beane v. H. K. Porter, Inc., 
182 N.B. 828, 280 Mass. 538— 
Marshall v. Holbrook, 177 N.B. 504, 
276 Mass. 841. 

Nev.—^Primm v. City of Reno, 252 
P.2d 835, 70 Nev. 7. 

19. Cal.—^Finstein v. San Bernardino 
County, 805 P.2d 266, 147 C.A.2d 
549. 

20. Mass.—City of Waltham v. Mig- 
nosa, 98 N.E.2d 495, 327 Mass. 250. 

Power to license 

U.S.—City of Anchorage v. Brady’s 
Floor Covering, D.CAIaska, 105 F. 
Supp. 717. 

BowUng alleys 

Fact that zoning bylaw of town 
permitted bowling alleys in districts 
in which they were sought to be lo- 
cated by petitioner did not authorize 
their use in absence of a license from 
town selectmen. 

Mass.—^Marchesi v. Selectmen of 
Winchester, 42 N.E.2d 817, 312 

Mass. 28. 

21. Mass.—^Massachusetts Feather 
Co. V. Aldermen of Chelsea, 120 N. 
E.2d 766, 881 Mass. 527. 

22. N.Y.—^Monument Garage Corpo¬ 
ration V. Levy, 194 N.E. 848, 266 
N.Y. 889. 

Seeuring pUblio welfare 
The spirit as well as the letter of 
the ordinance must be observed so 
that the public health, safety, and 
general welfare are secure, and sub- 
stantial and equal justice done. 
Pa.—^Huebner v. Philadelphia Sav. 

Fund Soo., 192 A 189, 127 Pa.Super. 

1 28. 
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the public welfare is a wdghty element to be consid- 
ered in its administration.23 Each case involving 
restrictions on property by reason of a zoning ordi- 
nance must be determined on the merits in accord- 
ance with the particular facts.24 Zoning ordinances 
and regulations are intended to apply uniformly 
where conditions are uniform, and thus treat all 
property alike.25 

General rules apply as to the operation and effect 
of amendments26 and repeals27 of zoning ordinances 
and regulations. An amendment cannot affect a 
prior amendment which had not yet become effective 
at the date the notice of the subsequent amendment 
was given.28 


§ 132. -Time of Taking Effect; Retro- 

active Operation 

Zoning measures are essentially prospective in opera¬ 
tion and ordinarily have no retroactive effect. 

As a general rule, a zoning ordinance or regula- 
tion is operative from its effective date, and only 
from such date.29 No effect can be given to re¬ 
strictive provisions of a zoning ordinance which mu- 
nicipal ofEcials contemplate enacting at some time 
in the future.^o A property owner^s knowledge that 
a zoning ordinance is pending does not deprive him 
of the right to use his land for the establishment of 
a cemetery.31 Zoning measures are essentially 
prospective in operationes and ordinarily have no 
retroactive effectae unless the authorizing legislation 


23. Conn.—Thayer v. Board of Ap- 
peals of City of Hartford, 167 A. 
273, 114 Conn. 15—St. Patrick's 
Church Corporation v. Daniels, 164 
A. 343, 113 Conn. 182. 

SMk. Ky.—^Robertson v. Western Bap- 
tist Hospital, 267 S.W.2d 396. 

25. ni. —^Hiclilgan-Lake Bldg. Cor¬ 
poration V. Hamilton, 172 N.E. 710, 
340 111. 284. 

]jij;ass.—^Everpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

N.J.—^Leonard Inv. Co. v. Board of 
Adjustment of City of Trenton, 4 
A,2d 768, 122 N.J.I^w 808. 

Pa.—^Appeal of Hasley, 80 A.2d 187, 
161 Pa.Super. 192. 

Zoning saA planning leglslatloaL 
Statutes manlfest the legislatlve 
lutent not to require that the ' ap- 
plicatlon of the Zoning Act and of 
the Offlclal Map and Bullding Permit 
Act be identlcal in all cases, in vlew 
that zoning and planning legislation 
Is cognate and complementary. 

N.J.—^Phillips V. Board of Adjust- 
ment of Town of Westfleld, 130 A. 
2d 866, 44 N.J.Super. 491. 

26. Ga.—^Birdsey v. Wesleyan Col- 
lege, 87 S.E.2d 378, 211 Ga. 688. 

N.J.—Stalford v. Barkalow, 106 A.2d 
842, 31 N-J.Super. 193. 

▼alldity of orlginal oxdlnaaoe 
City ordinance, purportlng to 
amend specifled section of zoning or¬ 
dinance and providing that, notwlth- 
standing any provislon of such sec¬ 
tion or any other zoning ordinance, 
buildings might be erected or used 
in any locatlon wlthin city for public 
Service or public utility or slmilar 
purposes, was complete in itself, and 
a valid ordinance, regardless of 
whether section of zoning ordinance 
purportedly amended had been legal- 
ly enacted and was in force at time 
of purported amendment. 

Ga.—^McCallum v. Bryant, 84 S.E.2d 
39, 211 Ga. 98. 

27f Mo."-Boyal Meat Products Co. 


V. Kanaas City, Mo.. 214 S.W.2d 
718, 240 Mo.App. 688. 

N.J.—Sallsbury v. Borough of Ridge- 
field, 60 A.2d 877, 137 N.J.Law 616. 
N.C.—City of Raleigh v. Fisher, 61 

S. E.2d 897, 232 N.a 629. 

3^Peal and reSnaotment 

Where plaintlfEs commenced oper- 
atlng bakery in residence zone in vi- 
olation of existlng city ordinance, 
which was subsequently repealed and 
replaced by a new ordinance which 
reSnacted in substantially the same 
terms provisions of old ordinance, 
defendant was at all times violating 
zoning ordinances of city. 

N.C.—City of Raleigh v. Fisher, su¬ 
pra. 

28. N.Y.—^Maxwell v. Klaess, 82 N. 

T. S.2d 688, 192 Misc. 939, appeal 
dismissed Siciliano v. Klaess, 84 
N.Y.S,2d 922, Maxwell v. Klaess, 85 
N.Y.S.2d 380, 274 App.Div. 943, and 
Goddard v. Klaess, 86 N.Y.S.2d 331. 

29. Cal,—^London v. Robinson, 271 
P. 921, 94 C.A. 774. 

Approval by votera 
Zoning plan of township had no 
effect durlng interim period between 
time of its adoption by trustees and 
its approval or rejection by voters. 
Ohio.—^Henn v. tTniversal Atlas Ce¬ 
rnent Go., App., 144 N.E.2d 917. 

30. Conn.—Lordshlp Park Assh v. 
Board of Zoning Appeals of Town 
of Stratford, 76 A.2d 379, 187 Conn. 
84. 

Ohio.—State v. Kreuzweiser, 166 N.B. 

228, 120 Ohio St 862. 

Town plan 

Where town adopted, without no¬ 
tice or public hearing, a prellminary 
town plan to be used as a guide for 
future development and no regula¬ 
tions were adopted to compel land- 
owners' compliance with the plan, 
such plan was no more than a guide 
to future layout of the town’s high- 
ways and parks and could not curtail 
rights of private property or llmlt a 
landowner in the use of his land. 
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Conn.—^Lordshlp Park Ass'n v. Board 
of Zoning Appeals of Town of 
Stratford, 76 A.2d 379, 137 Conn. 84. 

31. Pa.—^Fierst v. William Penn Me- 
morial Corporation, 166 A. 761, 311 
Pa. 268. 

32. Cal.—^Morris v. City of Los An- 
geles, 264 P.2d 986, 116 CJL2d 866. 

Ga.—^Toomey v. Norwood Realty Co., 
89 S.E.2d 266, 211 Ga. 814. 

Md.—^Hlggins v. City of Baltimore> 
110 A.2d 603, 206 Md. 89. 

33. Cal.— Corpus Jtirls qnoted in 
London v. Robinson, 271 P. 921, 94 
C.A. 774. 

lowa.—McJimsey v. City of Des 
Moines, 2 N.W.2d 65, 231 lowa 693. 
N.J.—^Prank J. Durkin Lumber Co. v. 
Fitzslmmons, 147 A. 655, 106 N.J. 
Law 183. 

Francisco v. Department of In¬ 
stitutione and Agencies, 180 A. 843, 
13 N.J.Misc. 663. 

Okl.— Corpus Juris oited in Shaw v. 
Calvary Baptlst Church, 88 P.2d 
327, 329, 184 Okl. 464. 

Pa.—Rodgers v. Bennett Bldg. Co., 
Com.Pl., 89 Plttsb.Leg.J. 359. 
Tex.~AUen v. City of Corpus Christi, 
Civ.App., 247 S.W.2d 130, afflrmed 
City of Corpus Christi v. Allen, 254 
S.W.2d 769, 162 Tex. 137. 

Wash.—State ex rei. Ogden v. City 
of Bellevue, 276 P.2d 899, 45 Wash. 
2d 492. 

Wis.—^Rosenberg v. Vlllage of White- 
flsh Bay, 225 N.W. 838, 199 Wis* 
214. 

48 C.J. p 344 note 70. 

Rights under prior ordinance 
Rights are acquired by property 
owner under zoning ordinance as of 
date of operation and will not be di- 
vested by subsequent passage of an- 
other ordinance. 

Wash.—State v. Superior Court of 
King County, 284 P. 93, 156 Wash. 
244. 

Buildlng Une 

Ordinance prohlbiting building 
near er Street than established build- 
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specifically so states.^^ 

It has been held that property is subject to such 
an ordinance where construction of a building in 
violation thereof was not commenced prior to the 
«ifective date of the regnlation,^® tut it has also 
been held that a zoning ordinance does not apply to 
a proposed building for which pians had been drawn 
and expenses incurred prior to the enactment of the 
ordinance.36 Under some provisions a zoning ordi¬ 
nance may be inapplicable to a building under con¬ 
struction at the time of its passage,37 but a zoning 
regulation is applicable to a building unlawfully 
commenced before its passage.^S 

Invalid emergency clause. If the emergency 
clause of a zoning ordinance is invalid, the opera- 
tion of the ordinance is postponed until the time 
when it should take effect in the absence of an 
emergency.3 9 


§ 133. — Application to Persons and 
Places 

Zoning restrictfons bind all persons having an Interest 
In the property, Including subsequent purchasers. 

As a general rule, the restrictions on the use of 
land imposed by a zoning ordinance or regulation 
attach to, and run with, the land^9 and bind all 
persons having an interest in the property.**! jn 
this connection a person purchasing property after 
the adoption of a zoning ordinance presumably pur- 
chases subject to the limitations of the ordinance.^2 
Conveyances of land are conditioned by all regula- 
tions made in a reasonable exercise of the zoning 
power.^9 An express exemption from the opera- 
tion of zoning laws is confined to property owners 
within the terms of the regulation.^^ Property used 
by public Utilities is sometimes exempt from the pro- 


ing line held not to require removal 
of existingr buildings on establish- 
ment of building line. 

Conn.—^McGrath v. City of Water- 
bury, 149 A. 783, 111 Conn. 237. 
Knowledge of false xepre8eiLtatio3i.s 
Village having knowledge of false 
representations inducing repeal of 
zoning ordinance for long time prior 
to enactment of new ordinance could 
not contend that new ordinance was 
retroactlve, 

Wis.—^Rosenberg v. Village of Whlte- 
flsh Bay, 226 N.W. 838, 199 Wis. 
214. 

84. Cal.—Corpus Juris auoted In 
London v. Hobinson. 271 P. 921, 94 
C.A. 774. 

43 C.J. p 344 note 71. 

Validity of retroactive application of 
zoning ordinance see supra § 38. 
Betroaotive operation not favored 
Construction of a munlcipal ordi¬ 
nance which gives the ordinance ret- 
rospective effect is not favored, es- 
pecially where vested rights are af- 
fected. 

Wis.—State ex rei. Schroedel v, Pa- 
gels, 43 N.W.2d 349, 267 Wis. 376. 

85. N.T.—Caponi v. Walsh, 238 N. 
T.S. 438, 228 App.Div. 86. 

Tex.—City of University Park v. 
Rahl, CivA.pp., 36 S.W.2d 1075, er¬ 
ror dismissed. 

86. N.T.—City of Little Palis v. 
Fisk, 24 N.Y.S.2d 460. 

Wis.—^Hosenberg v. Village of Whlte- 
flsh Bay, 225 N.W. 838, 199 Wis. 
214. 

37. Mich.—City of Coldwater v. Wil¬ 
liams Oil Co., 284 N.W. 675, 288 
Mich. 140. 

N.Y.—Seltzer v. City of Yonkers, 145 
N.Y.S.2d 664, 286 App.Div. 657, af- 
firmed 136 N.B.2d 688, 1 N.Y.2d 782, 
153 N.Y.S.2d 61—Caponi v. Walsh, 
238 N.Y.S. 438, 228 App.Div. 86. 


Tex.—Scott V. Champion Bldg. Co., 
Civ.App., 28 S.W.2d 178. 

Flans filed or building perxnlt ob- 
tained 

Zoning ordinance manlfested In- 
tent to exempt from provisions there¬ 
of, a structure for which pians had 
been fLled prior to the effective date 
thereof, or for which a building per- 
mit had theretofore been issued, on 
condition that, where the pians had 
been flled as therein provided, con- 
stmction should begin within ninety 
days of the date of issuance of the 
permit, regardless of whether or not 
that date was subsequent to the en¬ 
actment of the ordinance. 

N.Y.—Seltzer v. City of Yonkers, 145 
N.Y.S.2d 664, 286 App.Div. 667, af- 
firmed 135 N.B.2d 688, 1 N.Y.2d 
782, 153 N.Y.S.2d 51. 

Word “started” in zoning ordi¬ 
nance, which did not apply to certain 
types of buildings on which construc¬ 
tion was started within ninety days 
after ordinance became effective held 
synonymous with “commence” or 
"‘begin;** whether acts constituted 
“starting construction** held for ju- 
ry. 

N.C.—^In re W. P. Rose Builders' Sup- 
ply Co., 163 S.E. 462, 202 N.a 496. 

38. N.Y.—Cohen v. Rosevale Realty 
Co., 199 N.Y.S. 4, 120 Misc. 416, af- 
flrmed 199 N.Y.S. 916, 206 App.Div. 
681. 

Tex,—Scott V. Champion Bldg. Co., 
Civ.App., 28 S.W.2d 178. 

39. Okl.—State ex reL Hunzicker v. 
Pulllam, 37 P.2d 417, 168 Okl. 632, 
96 A.L.R. 1294. 

40. Mlnn.—Orme v. Atlas Gas & Oil 
Co., 13 N.W.2d 757, 217 Minn. 27. 
Ohurbhes and religious organiza- 

tions are proper subjects for valid 
zoning regulations; that is, churches 
are not exempt from zoning regula- 
i tions. 


Pa.—^Appeal of Jehovah's Wltnesses, 
Co.. 103 Pittsb.Leg.J. 489. 

41. Mass.—Siegemund v. Building 
Com*r of City of Boston, 160 N.E. 
795, 263 Mass. 212. 

42. N.Y.—Eaton v. Sweeny, 261 N. 
Y.S. 246, 232 App.Div. 459, reversed 
on other grounds 177 N.E. 412, 257 
N.Y. 176. 

43. N.J.—^BCome Builders Ass*n of 
Northern N. J. v. Borough of Para¬ 
mus, 81 A.2d 753, 7 N.J. 336—Col- 
lins V. Board of Adjustment of 
Margate City, 69 A.2d 708, 3 N.J. 
200 . 

Fnrchaser or grautee of property 

(1) Grantee takes subject to local 
zoning, whether or not there is a 
specific recital in the deed to that 
effect. 

N.Y.—Nehrbas v. Incorporated Vil¬ 
lage of Lloyd Harbor, 147 N.Y.S.2d 
788, modlfied on other grounds 152 
N.Y.S.2d 28, 1 A.D.2d 1034, affirmed 
140 N.B.2d 241, 2 N.Y.2d 190, 159 
N.Y.S.2d 146. 

(2) Purchasers of property had no 
greater right to use property in a 
manner prohibited by zoning ordi¬ 
nance in force at time of purchase 
than had their vendor who request- 
ed ordinanca 

Mich.—Stevens v. Royal Oak Tp., 
Oakland County, 68 N.W.2d 787, 
342 Mich. 105. 

44. Mass.—^Marinelll v. Board of 
Appeal of Building Department of 
City of Boston, 176 N.E. 479, 276 
Mass. 169. 

Bease to othera 

Exemption of rallroads and terml- 
nal companies from zoning law held 
not to permit such a company to 
lease its premlses to private Indlvid- 
uals for fllling statlon. 

Okl.—McCurley v. City of EI Reno, 

I 280 P. 467. 138 Okl. 92. 
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visions of zoning ordinances,^* 

Contiguous land o-wned by the same proprietor 
does not necessarily constitute one parcel or lot for 
zoning purposes.^® In order to avoid a situation 
where the boundary lines of a zoning district run 
through a lot, it is sometimes provided that the lot 
line shall be deemed the zoning boundary line where 
the two lines are close to each other,^*^ 

§ 134. —-Annexcd Territory 

The zoning status of property annexed to a munici- 
pallty depends on the provislons of the munlcipal ordl- 
nances. 


The zoning status of property annexed to a mu- 
nidpality depends on the pro visions of the munici- 
pal ordinances,^® and in the absence of any provi- 
sion covering the matter it has been held that unin- 
corporated territory, on being annexed to a city, oc- 
cupies the status of unzoned property reg^rdless of 
its zoning status before annexation.^® County zon¬ 
ing regulations cease to apply to territory which 
has become part of a city.®® 

Some zoning provisions by their terms are applica- 
ble to newly annexed territory,and on the legal 
annexation of territory to a city, the zoning ordi- 


4S. N.J.—Application of Haokensack 
Water Co., 125 A.2d 281, 41 N.J.Su- 
per. 408. 

“PaWlo tttUity» 

(1) Meaning of “public ntility*’ in 
statute exemptlng: public utllity from 
zoning regulations could not be de- 
termined from use of term in other 
statutes. 

Ohio.—^Motor Cargo. Inc. v. Board of 
Tp. Trustees of Richfield Tp., Oom. 
PL, 117 N.B.2d 224. 

(2) Interstate trucklng company 
operating by authority of law on pub¬ 
lic highways as a common carrier in 
Interstate commerce and devotlng Its 
eguipment solely for the purpose of 
carrying frelght was a ^'public utlll- 
ty/' ezempt in rural area from zon¬ 
ing regulations, even though it did 
not have power of eminent domaln. 
Ohio.—^Motor Cargo, Inc. v. Board of 

Tp. Trustees of Richfield Tp., su¬ 
pra. 

(3) Gas company was « **public 
Service Corporation” under statute 
permitting public Service corpora-1 
tions to petitlon department of public 
Utilities for exemption from zoning 
ordinances, even If such company had 
no power of eminent domain and had 
to buy its land as best it could. 

Mass.—^Town of Wenham v. Depart¬ 
ment of Public Utilities, 127 N.EL 
2d 791, 333 Mass. 15. 

ILooatioiL 

In determining reasonable neces- 
sity and public convenience or wel- 
fare under statute permitting build- 
ing, structure, or land of public Serv¬ 
ice Corporation to be exempt from 
zoning recLuirement if department of 
public Utilities determines that pres- 
ent or proposed situation of bullding, 
structure, or land is reasonably nec- 
essary for convenience or welfare of 
public, it is immaterial whether lo- 
catlon has been acQuired by eminent 
domain or by purchase; and fact that 
proposed locatlon wsu3 not the most 
economio and efficient one or that 
other sites were more available or 
that there were no eiforts to pur¬ 
chase more suitable sites. In so far as 
such matters were pertinent at ali, 
were merely matters of fact bearing 


on the maln questlon whether the 
proposed site was reasonably neces- 
sary for convenience or welfare of 
public. 

Mass.—^Town of Wenham v. Depart¬ 
ment of Public Utilities, 127 N.E. 
2d 791, 338 Mass. 15. 

XTtiUty^s need. of property 
Under statute provlding that zon¬ 
ing regulations shall not apply to 
existing property or to buildings or 
structures used or to be used by 
public Utilities in furnishing Service, 
if on petitlon of public utillty, board 
of public utility commissioners shall, 
after a hearing, of which munlcipal- 
ity aiCected shall have notie e, decide 
that present or proposed situation of 
bullding or structure in guestion is 
reasonably necessary for Service, 
convenience, or welfare of the public, 
duty of board of public utllity com¬ 
missioners goes far beyond a mere 
rubber stamp of approval of utlllty's 
choice. 

N.J.—Application of BCackensack Wa¬ 
ter Co., 126 A.2d 281, 41 N.J.Su- 
per. 408. 

Publio served by utllity anA proteot- 
ed by zoning 

Word “public,” as used in statuto 
provlding that zoning regulations 
shall not apply to ezistlng property 
or to buildings or structures used 
or to be used by public Utilities in 
furnishing Service, If, on petitlon of 
public utility, board of public utility 
commissioners shall after a hearing, 
of which municipaJLity aflected shall 
have notice, decide that present or 
proposed situation of bullding or 
structure for service, convenience, or 
welfare of the “public,” refers to the 
public served by the utility and not 
the limited group beneflted by the 
zoning ordinance. 

N.J.—^Application of Hackensack Wa^ 
ter Co., supreu 

Sardship 

Under zoning ordinance provision 
authorizing nonpermitted uses in cas¬ 
es where the property is that of a 
public utility Corporation and where 
public convenience and welfare would 
be promoted, a flnding of unneces- 
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sary hardship, as in case of a vari- 
ance. Is necessary. 

Del.—^Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 Ter- 
ry 13. 

46. Conn.—Schultz v. Zoning Bd. of 
Appeals of Town of Berlin, 130 A. 
2d 789, 144 Conn. 332. 

47. La—City of New Orleans v. La 
Nasa, 88 So.2d 224, 230 La 289. 

46. Ky.—Hawkins v. Louisville and 
Jefferson County Planning and 
Zoning Commission, 266 S.W.2d 
814. 

Pa—^Appeal of Rich & Co., 84 Pa 
Dist & Co. 393, 101 Plttsb.Leg.J. 85. 
Use pendtng at time of annezaticMa 

(1) University which owned prop¬ 
erty in town validly annexed by vil- 
lage would have to abide by any val- 
Id ordinances of vlllage, including 
buildlng code, notwithstanding per- 
mlts issued to it prior to annexation 
by board of town in which such ter¬ 
ritory was situated. 

N.T.—^Long Island University v. Tai>- 
pan, 113 N.T.S.2d 795, 202 Misc. 966, 
affirmed 118 N.T.S.2d 767, 281 App. 
Div. 771, affirmed 114 N.E.2d 432, 
305 N.T. 893, reargument denied 
116 N.B.2d 680, 306 N.T. 570. 

(2) Where city had passed on first 
reading an ordinance providing for 
annexation and zoning of defendants' 
property as residentia! area, defend¬ 
ants held such property subject to 
city’8 rlght to annex the property and 
to plan zoning of such property when 
and if annexation was accomplished, 
and City was entitled to injunction, 
enjoining defendants in construction 
of a commercial bullding on the prop¬ 
erty. 

Tex.—Westwood Development Co. v. 
City of Abilene, Civ.App., 273 S.W. 
2d 662, refused no reversible error. 

49. Ky.—^Louisville & Jefferson 
County Planning & Zoning Com¬ 
mission V. Fortner, 243 S.W.2d 492. 

50. CaL—City of South San Fran- 
cisco V. Berry, 260 P.2d 1046, 120 
CJL2d 252. 

61. Tex.—^Meserole v. Board of Ad- 
Justment, City of Dallas, Clv.App., 
172 S.W.2d 628. 
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nances may become binding and effective on the 
annexed territory without any further act on the 
part of the city.52 

§ 135.-Governmental Bodies 

Ordinarfly, a governmetal body is not subject to zon- 
Ing restrictions In ita use of property for governmental 
purposes. 


A governmental body such as a county or munici- 
pality may be subject to the operation of zoning 
regulations in its use of property, at least where 
such use is in a proprietary capacity,^^ but a state, 
county, municipality, or other govemment body us- 
ing property for governmental purposes ordinarily 
is not subject to zoning regulations.54 The construc- 


AdoptiLon odT prior statos 
City zoning ordinance providing, 
in effect, that on annexation of any 
property by City, such property 
should come into city with same zon¬ 
ing classiflcation that it possessed 
under regulations of county plan- 
ning and zoning commission until 
reclassifled by board of aldermen in 
accordance with city zoning ordl- 
nances Indicated no adoption of any 
procedural status that might exist 
at the time of annexation, and thus 
dld not adopt proceedlngs pending 
before county zoning authorities and 
their actlon in refusing a special use 
permit for the annexed area, and dld 
not entltle landowner to proceed in 
Circuit court agalnst city zoning au¬ 
thorities because of refusal of spe¬ 
cial use permit by county zoning au¬ 
thorities. 

Ky.—^Hawklns v. Loulsville and Jef- 
ferson County Planning and Zon¬ 
ing Commission, 266 S.W.2d 314. 

Uguor Uoease 

Zoning provision of city charter 
conflning sale of alcoholic beverages 
to certain area in downtown business 
sectlon applied to annexed areas 
without further actlon on part of 
city, and after annexation liquor con- 
trol board properly refused to renew 
liquor licenses for Stores located in 
annexed areas, notwlthstandlng al- 
leged fact that annexed areas were 
business areas not sultable for resi- 
dentlal purposes. 

Tex.—^Louder v. Texas Liquor Con- 
trol Bd., Civ.App., 214 S.W.2d 336, 
refused no reverslble error. 

52. Idaho.—^Boise City v. Better 
Homes, 243 P.2d 303, 72 Idaho 441. 

111.—City of Highland Park v. Calder, 
269 IlLApp. 256. 

53. Ala.—Corpus Juris Secundum 
oited iu Water Works Bd. of City 
of Blrmingham v. Stephens, 78 So. 
2d 267, 272. 262 Ala. 203. 

m.—^Baltls V. Village of Westches- 
ter, 121 N.E.2d 495, 3 I11.2d 388. 
Mich.—^Taber v. City of Benton Her¬ 
bor, 274 N.W. 324, 280 Mich. 622. 
N.Y.—^Nehrbas v. Incorporated Vil¬ 
lage of Lloyd Harbor, 140 N.B.2d 
241, 2 N.T.2d 140, 159 N.T.S.2d 146. 

0’Brlen v. Town of Greenburgh, 
268 N.T.S. 173, 239 App.Dlv. 666, 
affirmed 196 N.B. 210, 266 N.Y. 582. 
Pa.—Berwlck Lumber & Supply Co. 
V. City of Harrisburg, Com.PL, 62 
Dauph.Co. 275. 


Town hound by own byiaw 
Town was bound to comply with 
any general provisions of its zoning 
byiaw applicable to it. 

Mass.—^Pierce v. Town of Wellesley, 
146 N.E.2d 666. 

BCouslng projeets planned by the 
housing authority are subject to ali 
planning and zoning ordinances and 
regulations applicable to locality in 
which the housing project is situated. 
N.J.—^Passaic Jr. Chamber of Com- 
merce, Inc. v. Housing Authority of 
City of Passaic, 132 A.2d 813, 45 N. 
J.Super. 881. 

Sewage piant 

County could not ignore city zon¬ 
ing ordinance and construet and 
maintain sewage disposal piant in a 
B residential zone in city. 

Ala.—Jefferson County v. City of 
Birmingham, 56 So.2d 196, 256 Ala. 
436. 

Brection of garage 
Village had no rlght to violate its 
ordinance by erection of general mu- 
nlcipal garage. 

N.Y.—Brocoris Realty Corporation v. 
Village of Scarsdale, 269 N.Y.S, 
746, 241 App.Div. 736. 

Water syutem 

(1) Where city water works board 
was Corporation organlzed by law 
to perform an undertaking as agency 
of city, it was subject to city zon¬ 
ing ordinance in course of engaging 
in proprietary business of owning 
and operating water system. 

Ala.—Water Works Bd. of City of 

Blrmingham v. Stephens, 78 So.2d 
267, 262 Ala. 203. 

(2) Village, which operated a mu- 
nicipal water system and supplied | 
Public water needs of village, its own 
inhabitants, and inhabitants of neigh- 
borlng communities, was engaged in 
a private or proprietary function and 
was therefore subject to zoning ordi¬ 
nance of borough, in which village 
sought to construet a water tank, and 
was also subject to the provisions of 
its own zoning ordinance. 

N.J.—Washington Tp., Bergen Coun¬ 
ty V. Village of Ridgewood, Bergen 
County, 134 A,2d 346, 46 N.J.Super. 
152. 

XTuisoiLoe 

Offleers and agents of the state 
may not disregard local zoning regu¬ 
lations when and if to disregard such 
regulations the resuit would be to 
I create a nuisance. 
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Tenn.—^Davldson County v. Harmon, 
292 S.W.2d 777. 

54. Ala.—Corpus guris Secundum 
oited in Water Works Bd. of City 
of Birmingham v. Stephens, 78 So. 
2d 267, 272, 262 Ala. 203—Alabama 
Alcoholic Beverage Control Bd. v. 
City of Birmingham, 44 So.2d 593, 
263 Ala. 402. 

N.Y.—^Nehrbas v. Incorporated Vil¬ 
lage of Lloyd Harbor, 140 N.E.2d 
241, 2 N.Y.2d 190, 159 N.Y.S.2d 145. 

Wallerstein v. Westchester Jolnt 
Water Works No. 1, 1 N.Y.S.2d 111, 
166 Misc. 34. 

Ohio.—State ex rei. Ohio Turnpike 
Commission v. Allen, 107 N.B.2d 
345, 158 Ohio St. 168. 

Pa.—^Harward v. Haas, 59 Pa.Dist. & 
Co. 658, 58 DauphCo. 316. 

Lees V. Sampson Land Co., Com. 
Pl., 101 Pittsb.Leg.J. 8. afflrmed 92 
A.2d 692, 372 Pa. 126. 

Tenn.—^Davidson County v. Harmon, 
292 S.W.2d 777. 

W.Va.—City of Charleston v. South- 
eastern Const. Co., 64 S.B.2d 676, 
134 W.Va. 666. 

Areas owned by the XJhited States 
Government within the corporate 
limits of a city may not be zoned by 
the City. 

Va.—Washington & Old Dominion R. 
R. V. City of Alexandria, 60 S.E.2d 
40, 191 Va. 184. 

Admlnlstration bulldlng and assenu 
bly hall 

Zoning ordinance prohibltlng in 
one-family zone any industrial, man- 
ufacturing, trade or commercial pur- 
pose, and also use for purposes oth¬ 
er than, inter alia, any governmental- 
ly owned or operated building, barred 
governmental buildings devoted to 
industrial or proprietary use, manu- 
facturing or trade use, or commercial 
use, but governmental admlnlstration 
building and assembly hall was not 
within these categories, and was sui 
generis, constituting distinet class 
capable of dlstingulshment from 
these categories. 

N.J.—Thornton v. Village of Rldge- 
wood, 111 A.2d 899, 17 N.J. 499. 
Klghway maintenance and garbage 
removal, essential to health and wel- 
fare, are governmental functions, so 
that village may store and maintain 
vehicles necessarlly used by it in 
performing such functions and pro¬ 
vide quarters for hlghway workers 
at premises owned by it although 
located in residence use district 
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tion of housing units under federal law has been 
held not to be governed by municipal zoning ordi- 
nances.55 In any event, a zoning regulation may 


expressly exempt from its operation property de- 
voted to public or govemmental uses.56 In the ab- 
sence of legislation to the contrary, the immunity 


N.Y .—^Nehrbas v. Incorporatecl VH- 
lage of Liloyd Harbor, 140 N.B.2d 
241, 2 N.Y.2d 190, 159 N.T.S.2d 145. 
Erectios. of fire station by city was 
necessary govemmental use of prop¬ 
erty, and fact that area Involved was 
zoned for other uses did not afCect 
city*s rlght to maJce such use of land 
whether land was acquired by con- 
demnatlon or purchase. 

Ga.—Mayor, etc., of Savannah v. Col- 
lins, 84 S.£.2d 454, 211 Ga. 191. 
Water tanlc 

(1) City had rlght to erect water 
tai^ In area zoned as residence zone 
by City zoning ordinances, since city 
was not bound by ordinances, and 
any damages caused to surroundlng 
realty by reason of erection and 
maintenance of water tank were con- 
sequential in nature, and no recovery 
could be had therefor by owners of 
realty. 

N.G.—McKinney v. City of High 
Point, 79 S.E.2d 730, 239 N.C. 232— 
McKlnney v. City of High Point, 74 
S.E.2d 440, 237 N.C. 66. 

(2) Where city erected water tank 
and tank did not comply with zoning 
requirements in area zoned for resi- 
dential purposes, and constructlon of 

allegedly cheapened and dam- 
aged value of plaintifEs’ realty lo- 
cated in shadow of tank, which was 
painted bright silver color and re- 
flected sun’s rays, causing continual 
blindlng glare, constructlon and 
maintenance of tank constituted tak- 
ing of plaintifEs’ realty without just 
compensation. 

N.C.—McKinney v. City of High 
Point, 74 S.E.2d 440, 237 N.C, 66. 
Wells and pniups 

City is not bound by its zoning or- 
dinance with respect to right to have 
Wells and pumps in restricted area. 
Cal.—Sunny Slope Water Co. v. City 
of Pasadena, 33 P.2d 672, 1 C.2d 87. 
CNurage 

(1) Where vlllage zoning ordi- 
nance permitted constructlon of pri¬ 
vate garages as accessories to resi- 
dences, vlllage could construet and 
maintAin comparable structure to 
house equipment necessary in dis- 
charge of duty to malntain streets 
and regulate traffic. 

N.Y.—Stiger v. Village of Hewlett 
Bay Park, 129 N.T,S.2d 38, 283 App. 
Div. 827. 

(2) Where county maintained a 
municipal garage, which was located 
on land outslde village limits, and 
which was used for storing trucks 
and other equlpment used by county 
highway department, county's driv- 
ing of its trucks over land, which 
was owned by county within village, 
and which was in residential area 


would not constitute a violatlon of 
the zoning ordinance. 

N.Y.—^Incorporated Village of Hemp- 
stead V. Nassau County, 141 N.Y.S. 
2d 165. 

JaiI 

County was not subject to terms, 
conditions, and provislons of city 
zoning ordinance in location and con- 
struction of county jail on county 
property located within city. 

Wis.—Green County v. City of Mon- 
roe, 87 N.W.2d 827, 3 Wls.2d 196. 
Oonseiit of mimloipality 

City zoning ordinance enacted aft- 
er statute creating state oflBlce build- 
Ing commlsslon was inapplicable to 
commisslon, notwithstanding provi- 
sion in statute that constructlon of 
bulldlng by commisslon should be 
subject to such consent and approval 
of City in any case as may be neces¬ 
sary. 

i^.Va.—City of Charleston v. South- 
eastem Const. Co., 64 S.E.2d 676, 
134 W.Va. 666. 

Bighway authozity 

Under legislation authorizing New 
Jersey Highway Authority to con¬ 
struet, malntain, repair, and operate 
project known as Garden State Park- 
way, authority was not subject, in 
constructlon of Service areas, to lo- 
cal zoning and bullding requirements. 
N.J,—Town of Bloomfleld v. New 
Jersey Highway Authority, 113 A, 
2d 658, 18 N.J. 237. 

Alxport 

Ohio.—State ex rei. Helsel v. Board 
of Com’rs of Cuyahoga County, 
Com.Pl., 79 N.E.2d 698, aflarmed 78 
N.E.2d 694, appeal dismissed 79 N. 
E.2d 911, 149 Ohio St. 683. 

Publio aUey 

MiclL^ohnson v. Pred L. Klrcher 
Co., 42 N.W.2d 117, 327 Mich. 377. 
Xuetnerator 

Pa.—Jordan v, Township of Lower 
Merion, 34 Pa.Dist. & Co. 651, 65 
Montg.Co. 20. 

Power Unes 

Constructlon, operation, and main¬ 
tenance by City of L>os Angeles of 
overhead Steel tower high tension 
electric transmission line on strip of 
land between roadways of Street in 
residential zone was not unlawful, in 
view of amendment of city zoning 
laws so as to exempt electric power 
transmission lines from all zoning 
restrictione and like exemption 
granted by county to city. 

Cal.—^Thompson v. City of Los An¬ 
geles, 185 P.2d 393, 82 CJL2d 45. 

65. U.S.—U. S. V. City of Chester, 
aC.APa., 144 F.2d 416. 

N.J.—^Tim V. City of Long Branch, 53 
A.2d 164, 135 N.J.Law 649. 
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Ohio.—Curtis v. Toledo Metropolitan 
Housing Authority, 78 N.E.2d 676, 
149 Ohio St. 386. 

imdez supremaoy olause of federal 
Constltutlon and statutes authorizing 
erection of houses, for persons en- 
gaged in natlonal defense activities 
and thelr familles in areas where 
acute shortage of housing exists, 
Federal Works Administrator had 
authority to proceed with construc- 
tion of emergency housing to house 
war workers without regard to appli- 
cation of municipal buildlng regula¬ 
tione. 

U.S.—U. S. V. City of Chester, C.CA. 
Pa.. 144 F.2d 416. 

56. Cal.—^Bailey v. Los Angeles 
County, 293 P.2d 449, 46 C.2d 132. 

Ga.—^McCallum v. Bryant, 84 S.E.2d 
89, 211 Ga. 98. 

N.Y.—Hewlett v. Town of Hemp- 
stead, 133 N.Y.S.2d 690, 3 Mlsc.2d 
945, afflrmed 160 N.Y.S.2d 922, 1 
A.D.2d 954. 

«Winlolpal use” 

Operation and maintenance by a 
township of a sewage treatment and 
disposal piant were a “municipal 
use” within township zoning ordi¬ 
nance authorizing municipal use of 
premises in area zoned for slngle- 
family dwelling. 

Pa.—^Lees v. Sampson Land Co., 92 
A2d 692, 372 Pa. 126, 40 A.L.R.2d 
1171. 

Power of state 

(1) Legislature has power to im- 
munize its public authorities from 
provislons of local zoning and build- 
ing restrlctions. 

N.J.—Town of Bloomfleld v. New 
Jersey Highway Authority, 113 A 
2d 658, 18 N.J. 237. 

(2) Where immunity from local 
zoning regulation is clalmed by any 
agency or authority which occupies 
a superior position in the govern- 
mental hierarchy, there is a pre- 
sumption that such immunity was 
intended in absence of express statu- 
tory language to the contrary. 

N.J.—^Avlation Services v. Board of 
Adjustment of Hanover Tp., 119 A 
2d 761, 20 N.J. 275. 

(3) Where there was an absence of 
any statutory language which would 
limit a municipal airport undertak- 
ing, either within or without its 
boundaries, the bestowing of the 
power of eminent domain to subserve 
the program reflected leglslative in- 
tent to immunize the acquisltion and 
maintenance of a municipal airport 
from the zoning power. 

N.J.—^Aviatlon Services v. Board of 
Adjustment of Hanover Tp., supra. 
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which the goverament may have from the prohibi- 
tions of a zoning ordinance do not extend to a pri¬ 
vate owner leasing the property for govemmental 
purposes.®*^ 

The effect of zoning ordinances on the exercise 
of the power of eminent domain is discussed infra 
§ 137. 

g 135 . - Collateral Operatiori and Effect 

of Zoning Laws 

The operation and effect of zoning laws and ordi¬ 
nances on varlous collateral matters, such as the right to 
compensatlon for Services as an architect or broker 
where a violatlon of the zoning laws is Involved, have 
been the subject of Judiclal decislons. 

The operation and effect of zoning laws and ordi¬ 
nances on various collateral matters have been the 
subject of judicial decisions.^S The violation of a 
zoning ordinance is not negligence.59 An indem- 
nity company, giving bond for the completion of a 
building, is not relieved from liability where con- 
struction of the building is prevented by a zoning 
ordinance.®® 

Architects, Where an architect is employed gen- 
erally to draw the pians and specifications for a 
builing of a given style and dimensions, he may 


recover for his Services on a compliance with the 
terms of his employment even though the building 
planned is one which the employer cannot erect at 
the place at which it was his purpose to erect it,®^ 
but the nile is otherwise where the lot or place where 
the building is to be erected is made known to the 
architect.®^ 

Brokers. A broker is not entitled to a commission 
for his Services in obtaining a lease where the lease 
is for a use not allowed by the zoning laws.®® 

Contracts. Where a contract is made for a use 
of property which the zoning laws do not permit, 
the contract fails, and any consideration paid should 
be returned where neither party knew of the zoning 
law.®4 However, zoning laws will not vitiate a 
building contract unless performance of the contract 
without violating the zoning laws is impossible.®® 

An agreement to convey property to a municipal- 
ity if it relaxed its zoning regulations is invalid as 
contrary to public policy.®® 

A conveyance in violation of zoning regulations 
is not void, but voidable.®*^ 

Fraud and misrepresentation* Misrepresentations 
by the vendor®® or by the broker®® that the property 


B7< N.J.—Carroll v. Board of Ad- 
justment of Jersey City, 83 A.2d 
448, 15 N.J.Super. 363. 

£6086 of firav6mxii^t prop 6 rt 7 
N.T.—^Village of Tarrytown v, Tap- 
pan Airways, Inc„ 128 N.T.S.2d 
509, 288 App.Dlv. 803. 

58. BefonnatloiL of Instromont 
Where county zoning ordinance 
prohibited construction of buildings 
within fifty feet of lot lines, and 
grantor had conveyed lot, which had 
north-south width of only one hun- 
dred feet, to grantee whom grantor 
knew intended to build dwelling 
thereon, court would, as matter of 
eciulty, require grantor, as adjoining 
property owner, to sign necessary 
zoning waiver to allow legal con- 
struction of house on such lot. 

111.—Schmltt V. Heinz, 125 N.B.2d 
457, 5 I11.2d 372. 

Testamontaxy dlsposltloiL 
Where directions in will that, on 
death of widow, a speciflc residence 
should be conveyed to a Christian de- 
nominatlon to be selected to operate 
and maintaln a horne for orphan chil- 
dren and that a specified sum should 
be paid out of residuary estate for 
maintenance, were impossible of ful- 
flllment because of zoning regula¬ 
tions and because value of residuary 
estate was not such as to provide 
such a sum for maintenance, the 
glfts failed entirely. 

N.J.—Fidelity Union Trust Co. v. 
Lalse, 60 A.2d 250, 142 N.J.Eq. 366. 


59. Minn.—^Hutchinson v. Cotton, 63 
N.W.2d 27, 286 Minn. 366. 

60. Pa.—^Real Estate-Land Title & 
Trust Co. V. Lloyd Bldg. Corpora¬ 
tion, 169 A. 168, 306 Pa. 189. 

61. Wash.—^Bebb v. Jordan, 189 P. 
553, 111 Wash. 73. 

Violation of zoning ordinance 
The owner may not defend on the 
ground that the architect’s pians 
were in violation of a zoning ordi¬ 
nance and therefore made for an il- 
legal purpose. 

N.T.—^Weiser v. Stadium of Camar- 
sie, 244 N.T.S. 61, 137 Misc. 881. 
Quantum meznit 

Where a zoning ordinance prevents 
the erection of a building for which 
the architect prepared pians, he may 
recover upon quantum meruit for 
Work performed. 

N.y.—^Weiser v. Stadium of Camar- 
sie, supra. 

62. Wash.—^Bebb v. Jordan, 189 P. 
653, 111 Wash. 78. 

63. N.T.—Markowitz v. Arrow 

Const Co., 169 N.T.S. 169, 102 Misc. 
582. 

Ohio.—^Reef v. Bon Ton Grill, App., 
84 N.E.2d 247. 

64. Pia.—^Marks v. Fields, 36 So.2d 
612, 160 Fla. 789. 

Frandnlent representation 
The fact that purchaser could have 
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gone to records and learned that land 
was zoned for residential purposes 
dld not prevent purchaser from pros- 
ecuting action against vendor on 
ground of fraudulent representation 
that land could be used for sale of 
liquor. 

Ky.—Stallard v. Adams, 228 S.W.2d 
430, 312 Ky. 532. 

65. Tex.—Carras v. Birge, Civ.App., 
211 S.W.2d 998, refused no reversi- 
ble error. 

Fezmlt 

Contract to construet a building on 
a certaln lot, which provides that the 
contractor is to apply for and obtain 
the necessary building permit, is not 
rendered an illegal contract within 
the meanlng of the rule that a court 
will not enforce a remedy to a party 
who seeks to enforce an illegal con¬ 
tract, by reason of the fact that the 
construction called for was violatlve 
of an existing zoning ordinance so 
that a permit could not be obtalned. 
Pa,—^Lockwood v. Chessman, 83 Pa. 
Dlst. & Co. 246, 89 Del.Co. 261. 

66. Tenn.—City of Knoxville v. Am- 
brister, 263 S.W.2d 628, 196 Tenn. 1. 

67. Cal.—Clemons v. City of Los 
Angeles, 222 P.2d 439, 36 C.2d 96. 

68. Cal.—^Bobak v. Mackey, 236 P.2d 
626, 107 C.A.2d 55. 

69. Ala.—Holllns v. Nalls, 68 So.2d 
112, 267 Ala. 175. 
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is usable for the purpose desired by the purdiaser, 
when such use is forbidden by the zoning regula- 
tions, may support an action for damages for fraud. 
Failure of the vendor to disclose that the existi:^ 
use of the premises violates the zoning laws has been 
held to be actionable fraud.'^^^ 

Intoxicating liqours. A license for the sale of in- 
toxicating liquors may not be issued for a location 
where such sale is forbidden by the zoning laws.^^ 

Mechanics^ lien. It has been held that one fur- 
nishing materials to another to be used on certain 
realty is charged with knowledge of the existing 
zoning regulations relative to such realty and may 
not assert a lien based on such person’s violation of 
the ordinances in building a structure with such ma- 

terials.'^^ 

Merchantable title. Restrictions imposed on prop- 
erty by zoning laws are not encumbrances such as 
render the title unmerchantablej^^^ but the violation 
of such a restriction creates an encumbrance which 
affects the merchantability of the title to the prop- 
erty.^^ A nonconforming use which was in opera- 
tion prior to the adoption of the zoning regulation 
is not an encumbrance where the zoning regulation 
permits the continuance of such usesJ® 

Specific performance of a contract for the sale 
of realty has been refused where an unanticipated 
change in the zoning laws renders the property un- 
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usable for the purpose for which the purchaser ia- 
tended to use 

I 137 .-Eminent Domain 

The power of eminent domain Is not llmited by zon¬ 
ing ordinances, but such regulations are a factor to be 
considered in determining the value of the property taken. 

The power of eminent domain is not limited by 
zoning ordinances,^7 and the grant by the state of 
the power to establish zoning regulations is inef- 
fective to limit the exercise of the right of eminent 
domain by the federal government or any of its con- 
stituted agencies, such as the Tennessee Valley Au- 
thority.78 The propriety of a taking of property by 
eminent domain is not defeated by the fact that the 
purpose for which the property is taken is a use 
prohibited by the zoning regulations.79 Thus it has 
been held that a town may take property for a use 
which its own zoning regulations forbid,^® and a 
school district may condemn land for a school al- 
though the location of the proposed school is in con- 
fiict with the municipality's zoning ordinances.^i 

It has been held that the power of eminent domain 
granted by the state to a railroad takes precedence 
over the zoning power of a municipality, and that a 
municipal zoning ordinance may not prevent a rail¬ 
road use of property.^2 However, it has been held 
that a utility company having the power of eminent 
domain is subject to zoning regulations,and that 
compliance with such regulations is a condition pre- 


70. Cal.—^Barder v. McClungr, 209 P. , 

2d 808, 93 C.A.2d 692. ! 

71. Conn.—^Hutchison v, Board of 
Zoning Appeals of Town of Strat- 
ford, 100 A.2d 839, 140 Conn. 381— 
State ex rei. Wise v. Turkington, 
63 A.2d 596, 136 Conn. 276— K ai n ei> 
man y. Leroy, 50 A.2d 175, 133 
Conn. 232—^Town of Newlngrton v. 
Mazzoccoli, 48 A.2d 729, 133 Conn. 
146. 

Pa.—^License of Cichy, 82 Pa.Dist. & 
Co. 336, 42 IiUZ.Leg.Heg. 67. 

Where zoning ozdlnanoe was per- 
uisslTe In f ozm, and did not list as a 
permitted use in certain zone the 
sale of intoxicating liduor in the 
orlginal package, operator of drug 
store in such zone was not entltled 
as a matter of right to the issuance 
of such a liquor license, even though, 
in the absence of the ordinance^ there 
would have been no impediment to 
the granting of a license. 

Mo.—State ex rei. Bamett v. Sap- 
plngton, App., 266 S.W.2d 774. 
Transfer of license 
Pa.—Appeal of Plannery, 3 PaJDlst 
& Co.2d 97, 56 Lack.Jur. 86. 

72. IU.—Wolthausen v. Lederer, 89 
N.B.2d 71, 813 IU.App. 148. 


73. La.—Oatla v. Delcuze, 77 So.2d 
28, 226 La. 751. 

Wia—Lasker v. Patrovsky, 60 N.W, 
2d 336, 264 Wis. 689. 

74 . La.—Oatis v. Delcuze, 77 So.2d 
28, 226 La. 75L 

75. La.—Oatis v. Delcuze, supra. 

76- Va.—Clay v, Landreth, 45 S.B.2d 
876, 187 Va. 169, 176 A.L.R. 1047. 
Approval of zoning board 
Where contract for sale of realty 
was contingent on obtaining approv¬ 
al of zoning board for use of dwell- 
Ing house as dental office, letter to 
zoning board made full disclosure of 
purchaser’s intended use of premises, 
and reply from secretary of zoning 
board stated that no formal approv¬ 
al would be requlred, the contingen- 
cy clause was sufflciently complied 
with and purchaser was entitled to 
specifLc performance. 

Pa.—Funke v. Palst, 52 A.2d 655, 356 
PSL 694. 

77. Ohlo.—State ex reL Helsel v. 
Board of Com’rs of Cuyahoga Coun- 
ty, Com.PL, 79 N.B.2d 698, affirm- 
ed App., 78 N.B.2d 694, appeal dis- 
missed 79 KJEL2d 911, 149 Ohio St 
588. 


78- U.S.—Hainbow Healty Co. v. 
Tennessee VaL Authority, D.C. 
Tenn., 124 F.Supp. 436. 

79. U.S.—^Hainbow Realty Co. v. 
Tennessee VaL Authority, supra. 

80b Mass.—Sellors v. Town of Con- 
cord, 197 N.B.2d 784, 329 Mass. 259. 

81. Cal.—^Town of Atherton v. Su¬ 
perior Court in and for San Mateo 
County, App., 824 P.2d 328, fol- 
lowed in Landl v. Superior Court 
In and For San Mateo County, 
App., 324 P.2d 326. 

Power to zone sohools 
Assumlng that a clty councU has 
power to zone schools, such zoning is 
merely advisory or recommendatory 
and is not binding on the school dis¬ 
trict 

Cal.—Town of Atherton v. Superior 
Court in and for San Mateo Coun¬ 
ty, App., 324 P.2d 828. 

82. Tex.—Fort Worth & D. C. Ry. 
Co. V. Ammons, Civ.App., 216 S.W. 
2 d 407, refused no reversible er¬ 
ror. 

83. N.T.—-New York Stato Blec. & 
Gas Corp. v. Statler, 122 N.T.S.2d 
190, 204 Misc. 7. 
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cedent to its exercise of the power of condemna- 
tion.84 On the other hand, it has been held that even 
where the condemning body is amenable to the zon- 
ing regulations, its compliance therewith is not a 
condition precedent to its exercise of the power of 
condemnation.ss 

Zoning regtdations are a factor to be considered 
in determining the value of property taken in con- 
demnation proceedings.^® 

The applicability of zoning regulations to gov- 
ernmental bodies and public Utilities generally is dis- 
cussed supra § 135. 

§ 138.-Landlord and Tenant 

A lease Which provides for a use not In conformity 
with the zoning regulations Is not necessarily lllegal where 
the regulations provide for variances and authorize the 
continuance of prior nonconforming uses. 


A lease of premises to be used in a manner for- 
bidden by the zoning laws may be void,®*^ and is 
not validated by the landlord’s agreement to seek a 
modification of the law and the tenant’s agreement 
to pay rent while using the premises.^® On the 
other hand, it has been held that a lease which pro¬ 
vides for a use not in conformity with the zoning 
regulations is not necessarily illegal, where the reg- 
ulatioiis permit the continuance of prior noncon¬ 
forming uses and provide for variances.*^ A lease 
to conduct a business, in a district where such busi- 
ness is prohibited by a zoning ordinance but may be 
authorized by permit from the local authorities, is 
enforceable in the absence of a showing of refusal 
of such authorities to issue the permits.®® Similar- 
ly, a lease providing for its termination in the event 
that it is determined that the planned use is forbid- 
den by the zoning laws is not illegal or against public 


84. N.T.—^New York State Elee. & 
Gas Corp. v. Statler, supra. 

85. Ga.—West v. Houslngr Authori- 
ty of City of Atlanta, 84 S.B.2d 
30, 211 Ga. 133. 

86 . Oal.—^Liong- Beach City High 
School Dist. of Los Angeles Coun- 
ty V. Stewart, 185 P.2d 686, 30 C.2d 
763, 173 A.L.R. 249. 

IU.—^Porest Preserve Dist. of Cook 
County V. Kercher, 66 N.B.2d 873, 
394 111. 11, 

Md.—Relndollar v. Kaiser, 73 A.2d 
493, 195 Md. 314. 

Mlch.—In re Condemnation of Lands 
in City of Battle Creek for Park 
Purposes, 67 N.W.2d 49, 341 Mlch, 
412. 

Tex.—City of Austin v. Cannizzo, 267 
S.W.2d 808, 163 Tex, 324. 

City of Tyler v. Ginn, Civ.App„ 
225 S.W.2d 997, application dls- 
missed, Ginn v. City of Tyler, 227 
S.W.2d 1022, 148 Tex. 604. 

Va.—Komegay v. City of Hichmond, 
41 S.E.2d 46, 186 Va. 1013. 

Snitahllity for prohihited use 

(1) Where zoning ordinances or 
other legal restrictions apply to 
property which is the subject of con- 
dexnnation proceeding, whether con- 
sideration should be given to the use 
for which the property is reasonably 
suitable and adaptable, although pro¬ 
hibited by the zoning ordinance, for 
purpose of arriving at market .value, 
is dependent on whether trial judge 
is satislied from the evidence as a 
whole that there is reasonable prob- 
ability that the zoning or other re¬ 
strictions will be lifted within a rea¬ 
sonable time, in which event the evi¬ 
dence of other uses may be consid¬ 
ered, but a contrary conclusion re- 
QUires an exclusion of the evidence. 
Tex.—City of Austin v. Cannizzo, 267 
S.W.2d 808, 163 Tex. 324. 
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(2) In city’s proceeding to con- 
demn land for site of National Guard 
armory, testimony offered by land- 
owner to show that parts of lands 
were adaptable to uses not then per- 
mitted by city zoning regulations, 
such as construction of church or 
slmtlar institution and modem medi- 
cal clinic, and evidence that there 
was a large church across Street 
from land and garden type apart- 
ment development in neighborhood 
thereof, were properly excluded. 

Mo.—^In re Armory Site in Eansas 
City, 282 S,W.2d 464. 

(3) In suit by city to condemn a 
4.67-acre plece of a larger tract own- 
ed by defendants, it was not error, 
under evidence as to probability of 
reraoval of zoning restrictions in the 
future, to permit a consideration of 
value of the 4.67 acres for commer- 
cial purposes in the face of contraxy 
zoning restrictions. 

Tex.—City of Austin v. Cannizzo, su¬ 
pra. 

<4) In action by high school dis¬ 
trict to condemn realty formerly 
used as farm land but recently zoned 
by City as residential district, in- 
structions were not prejudicially er- 
roneous as llmiting 3ury’s considera¬ 
tion of value to use to which prop¬ 
erty mlght be put under existing zon¬ 
ing ordinance. 

Cal.—^Long Beach City High School 
Dist. of Dos Angeles County v. 
Stewart, 186 P.2d 685, 80 C.2d 763, 
173 A.D.R. 249, 

87. Iiease for forbidden. use not es- 
tabUshed 

Where plalntifts leased property 
to defendants to be occupied for eggs 
and poultry, Wholesale only, evidence 
that defendants were ordered to dis- 
continue use of premises as such 
premises were in district zoned com- 
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mercial and were later found gullty 
of violating zoning ordinance, and 
that thelr application to operate 
property for sale of eggs and poul¬ 
try, Wholesale only, was rejected, did 
not establlsh that plaintiffs had leas¬ 
ed premises for a use prohibited by 
zoning ordinance, and defendants 
were liable under the leasa 
111.—Strauss v. Boris, 89 N.B.2d 862, 
839 IlLApp. .278. 

Sabsegnent ohaage in zoning law 
Landlords were not entltled to ter¬ 
minate holdover tenancy of tenant 
because of fact that lease, at time 
of its executlon, violated city zoning 
ordinance forbidding rooming houses, 
where, before effective date of termi¬ 
nation notioe, new zoning ordinance 
permltted use of premises as a room¬ 
ing house. 

111.—^Twlchell V. Robinson, 80 N.E.2d 
79, 334 llLApp. 611. 

88 , N.T.—^Btartsin Const. Corpora¬ 
tion V. Millhauser, 241 N.Y.S. 428, 
136 Misc. 646. 

89, 111.—Warshawsky v, American 
Automotive Products Co., 142 N.E. 
2d 180, 18 IlLApp.2d 427—Lind v. 
Spannuth, 120 N.E.2d 381, 3 IlLApp. 
2 d 112. 

N.Y.—^Blk Realty Co. v. Tardney 
Elee. Corp., 163 N.T.S.2d 780. 

90, N.T.—^Douls Fiiedman Realty 
Co. V. De Stefan, 222 N.Y.S. 371, 220 
App.Dlv. 661. 

Say-Phil Realty Corporation v. 
De Dignemare, 228 N.Y.S. 365, 181 
Misc. 827. 

Assextion of illegrt^ty 

Dease for drugstore in residence 
district made expressly subject to 
zoning laws places the burden on 
tenant of obtainlng variatlon of such 
laws and precluded him assertlng il- 
legality of leasa 

N.Y.—Say-Phll Realty Corporation v. 

I De LignemaxA supra. 
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policy®! and rent may be recovered for the period 
prior to the determination that the use is not per- 
missible,^2 not for the subsequent period.^® 

Where a lease is void under a zoning restriction, the 
tehant has been held to be entitled to recover rent 
paid.^4 

Where a covenant by the lessor is made impossi- 
ble of performance by the enactment of a zoning 
ordinance, the lessee may treat the lease as termi- 
nated,®5 and a use by a tenant which violates the 
zoning law gives the landlord the right to void the 
lease.®® The use of housing accommodations in 
violation of the zoning laws is ground for the evic- 
tion of the tenant.®*^ Where a tenancy violates the 


zoning regulations, the tenant has been denied the 
right to regain possession although his eviction was 
illegal.®® 

I 139.-Nuisance 

The fact that an actfvity is permitted by the zonino 
laws Is not ordinarlly conclusive that it Is not a nuisance. 

Under a statute providing that nothing done un¬ 
der the authority of a statute shall be deemed a 
nuisance, it has been held that an activity authorized 
by a zoning ordinance cannot be a nuisance.®® Or- 
dinarily, however, the fact an activity is permitted 
by the zoning law does not mean that it is not a 
nuisance,! but the fact that the activity is permitted 


91. Majss.—Adamsky v. Mendes, 96 
N.E.2d 236, 326 Mass. 603. 
l^ease cokiditloxLed on obtalnlnsr per- 
mit 

Lease provlslon that, in event it 
were imposslble to secure approval 
by zonlns: board of lesaee’s occupan- 
cy, advanced rent would be refunded 
and contract would be considered 
null and void, constituted a condi- 
tion precedent, and lease was nulli- 
fled when it was poasible only to 
procure from zoning board a permit 
for use of premises for less than fuU 
terzn of lease. 

Ohio.—IKallins v. Rex, Inc., App., 125 
N.E.2d 871. 

Bevooatioii. of zoning variauoe 

In proceeding for declaratory re- 
lief to determino rigbts of parties 
under amblguous lease, which pro- 
vided for its terminatlon on determi¬ 
nation, by duly constituted authori¬ 
ty, that operation of business speci- 
fled in purpose clause was contrary 
to municipal zoning ordinance, evi- 
dence on questlon whether lease was 
terminated by revocatlon of zoning 
varlance granted lessees was admlssi- 
ble to prove that event contemplated 
by parties had occurred. 

Cal.—^Decter v. Stevenson Propertles, 
247 P.2d 11, 39 C.2d 407. 

82. Mass.—^Adamsky v. Mendes, 86 
N.B.2d 236, 326 Mass. 603. 

N.Y.—^Blh Realty Co. v. Yardney 
Elee. Corp., 153 N.Y.S.2d 730. 

83. Mass.—Adamsky v. Mendes, 96 
N.E.2d 236, 326 Mass. 603. 

84. N.Y.—^Louis Priedman Realty 
Co, V. De Stefau, 217 N.Y.S. 142, 
127 Misc. 608, reversed on other 
grounds 222 N.Y.S. 371, 220 App. 
Div. 661. 

85. XJ.S.—Wachs v. Great Atlantic 
& Pacific Tea Co., D.G.Pa., 87 E. 
Supp. 730. 

Bear-door dellvery 
Where municipal authorities, act- 
ing under City ordinance allegedly 
prohibiting rear-door deliveries, is- 
sued a cease and desist order forbld- 
ding lessee to mahe rear-door deliv¬ 


eries to leased premises, the order, 
whether legal or merely under color 
of law, effectlvely interfered with 
lessee’s right to rear-door deliveries, 
and lessee was under no obligation 
to contest the order in order to con- 
tend successfully in actlon for rent 
that there had been a breach by 
lessor of covenant in lease for rear- 
door dellvery, so as to relieve lessee 
from liability for rent after movlng 
from premises. 

U.S.—^Wachs V. Great Atlantic & Pa¬ 
cific Tea Co., supra. 

86 . N.Y.—47 Bast 74th St. Corp. v. 
Simon, 69 N.Y.S.2d 746, 188 Misc. 
885. 

Trlvlal violation inznfllolent 
Even if the havlng of gold letter- 
ing on Windows of drug store 
amounted to violation of zoning ordi¬ 
nance prohibiting signs in that area, 
and as such was violation of cove¬ 
nant in lease, such violation was of a 
trivial and inconseauential nature, 
insufflclent for forfeiture of long 
term lease. 

N.Y.—^Madison Stores, Inc. v. Bnkay 
Sales Corp., 142 N.y.S.2d 132, 207 
Misc. 1091. 

Walvep 

Where exterior signs and window 
lettering had been used on leased 
premises for many years, and land¬ 
lord and his predecessors, with 
knowledge of such use, had accepted 
rent without any objectlon that such 
use was violative of zoning resolu- 
tions, or covenants of lease, land¬ 
lord waived alleged breach of cove¬ 
nant of lease that lessee would abide 
by such zoning resolutione, and 
should be estopped to malntain sum- 
mary proceedings to recover posses¬ 
sion of premises because of viola¬ 
tion of zoning resolutions and cove¬ 
nant in lease requiring lessee to 
abide by such resolutlona 
N.Y.—^Madison Stores, Inc. v. Enkay 
Sales Corp., supra. 

87. Cal.—^Haig v. Hogan, 187 P.2d 
426, 82 C.A2d 876. 

Pa.—^Lower Merion Tp. v. 34 Der- 
wen Road, 80 A.2d 797, 367 Pa. 265. 
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Slegal use not established 
N.Y.—^Broadway-Sherldan Arms v. 
Phillips, 86 N.Y.S.2d 806, 194 Misc. 
35, afflrmed 88 N.Y.S.2d 389, 194 
Misc. 34. 

Xdoease 

Where defendant occupied plain- 
tilf^s garage as a habitation under 
a llcense from plaintiff, and munici¬ 
pal authorities asserted that such 
occupancy violated zoning ordinance 
and demanded that plaintiff evlct de¬ 
fendant under pain of criminal ac- 
tion, defendant*s rights as licensee 
did not impose on plaintiff obliga¬ 
tion of securing an adjudication nul- 
lifying demand of municipal author¬ 
ities. 

CaL—^Bryant v. Marstelle, 173 P.2d 
846, 76 C.A.2d 740. 

88 - N.Y.—^Bressler v. Amsterdam 
Operating Corp., 86 N.Y.S.2d 250, 
194 Misc. 76. 

88 . Cal.—^Komoff v. Klngsburg Cot- 
ton Oil Co., 288 P.2d 507, 45 C.2d 
265. 

Wheeler v. Gregg, 203 P.2d 37, 90 
C.A.2d 348. 

1 . Cal.—^Pendley v. City of Ana- 
heim, 294 P. 769, 110 C.A. 731. 
Mass.—^Weltshe v. Graf, 82 N.R2d 
796, 323 Mass. 498—Tortorella v. 
H. Traiser & Co., 188 N.B. 254. 284 
Mass. 497, 90 A.L.R. 1203. 

Mo.—^Puchs V. Curran Carbonizlng & 
Engineering Co., App., 279 S.W.2d 
211 . 

Pa.—Toland v. Newtown Tp., Quar. 

Sess., 35 Del.Co. 21. 

Pzeight texxninal 

Where freight terminal was lo- 
cated in district zoned for business 
but was located on boundary near 
residential district, and employees 
at terminal worked ali night loading 
and xmloading trucks and sorting 
merchandise, making loud noises so 
as to interfere with sleep of persons 
in the area, there was a **nulsance*’ 
and operation of terminal would be 
enjoined between 8 P.M. and 7 A.M. 
Mass.—^Weltshe v. Graf, 82 N.E.2d 
795, 323 Mass. 498. 
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under the zoning laws is to be considered in deter- 
mining whether or not it is a nuisance.^ It has been 
held that zoning laws are condusive as to what is 
or is not a public nuisance, but that they are not con¬ 
dusive on the question of private nuisance.^ 

The use of property in violation of a zoning law 
has been held to be a nuisance per se> The fact 
that the ordinance under which the use is prohibited 
is invalid does not mean that the activity may not 


ZONING §§ 139-140 

be treated as a nuisance.® 

§ 140.-Restrictions Imposed by 

Act of Parties 

A valld restrictiori on the use of realty is not nulllfled 
or superseded by the adoption of a zoning ordinance. 

A valid restriction on the use of real property is 
neither nullified nor superseded by the adoption or 
enactment of a zoning ordinance,® nor is the valid- 


Paneral horne 

An ordinance which allows estab- 
lishment or malntenance of a funeral 
horne or undertaking establishment 
In a district zoned either for residen- 
tial or commercial purposes is per- 
missive only, and not controlllng as 
to whether such undertaking estab¬ 
lishment would constitute a nuisance 
which might be enjoined by eauity 
court. 

Mich.—^Rockenbach v. Apostle, 47 N. 

W.2d 636, 330 Mich. 338. 

ITse not anthorized 
Provision in city zoning ordinance 
that there should be excluded from 
Industrial districts those uses which 
may be obnoxious or offensive by 
reason of emission of odor, dust, 
smoke, gas, noise, or vibration makes 
it unlawful for occupants of indus¬ 
trial districts to malntain such nui- 
sances whether they affect industrial 
workers in other industries or resi- 
dents of nearby residentlal districts. 
La.—^Ryan.v. Louisiana Soc. for Pre- 
vention of Cruelty to Animals, 
App., 62 So.2d 296. 

SCanner of use 

City, by granting privilege to op¬ 
erate “boiler works” in district zoned 
for heavy industrial use, did not 
imply that such works could be con- 
ducted in a way and manner to 
amount to a private nuisance. 

La.—^Bllis V. Blanchard, App., 45 So. 

2d 100. 

Spot zonlxLg 

Nature of the business of operat- 
ing a private garbage dump is in- 
herently obnoxious in a residential 
area, and spot rezoning of the area 
proposed to be used for the dump 
does not change residential charac¬ 
ter of the community in general or 
permit a nuisance in fact to exist. 
Wash.—Harris v. Skirving, 248 P.2d 
408, 41 Wash.2d 200. 

2. Mass.—Weltshe v. Graf, 82 N.B. 
2d 795, 323 Mass. 498. 

Mich.—^Rockenbach v. Apostle, 47 N. 
W.2d 636, 330 Mich. 338. 

3. Colo.—^Robinson Brick Co. v. Lu- 
thi, 169 P.2d 171, 115 Colo. 106, 166 
A.L.R. 655. 

4 . Cal.—^Mclvor v. Mercer-Praser 
Co., 172 P.2d 758, 76 C.A.2d 247. 

La.—City of New Orleans v. Lafon, 
App., 61 So.2d 270. 


Private and publlo nuisance 

Valid zoning ordinance, in legal ef- 
fect, determines that a use which is 
prohibited by ordinance in a partic- 
ular area is both a private and Pub¬ 
lic nuisance in that area. 

N.J.—^Borough of Cresskill v. Bor- 
ough of Dumont, 100 A.2d 182, 28 
N.J.Super. 26, afiirmed 104 A.2d 
441, 15 N.J. 238. 

5. La.—^Beauvais v. D. C. BCall 
Transport, Inc., 49 So.2d 44. 

6 . D.C.—Castleman v. Avlgnone, 12 
F.2d 326, 56 App.D.C. 253. 

111.—^Dolan V. Brown, 170 N.B. 425, 
338 111. 412. 

lowa.—Burgess v. Magarian, 243 N. 

W. 366, 214 lowa 694. 

Ky.—^Parrish v. Newbury, 279 S.W. 
2d 229—City of Richlawn v. Mc- 
Makin. 230 S.W.2d 902, 313 Ky. 
266, certiorari dismissed McMakin 
V. City of Richlawn, 71 S.Ct. 631, 
340 U.a 945, 95 L..Bd. 682. 

La.— Corpus Juris Secundum oited 
in Alfortlsh v. Wagner, 7 So.2d 708, 
712, 200 La. 198. 

Mass.—Jenney v. Hynes, 184 N.B. 
444, 282 Mass. 182—^Nelson v. Town 
of Belmont, 174 N.B. 320, 274 Mass. 
35. 

Mich.—Abrams v. Shuger, 67 N.W.2d 
446, 336 Mich. 69—Phillips v. Law- 
ler, 244 N.W. 166, 269 Mich. 667. 
Minn.— Corpus Juris Secundum clted 
in Burger v, City of St. Paul, 64 
N.W.2d 73, 80, 241 Minn. 286— 
Strauss v, Ginzberg, 16 N.W.2d 
130, 218 Minn. 57, 165 A.Li.R. 1000. 
Mo.— Corpus Juris Secundum dted 
in Scallet v. Stock, 253 S.W.2d 143, 
147, 363 Mo. 721. 

K.J.—Scillia v. Szalal, 69 A.2d 435, 
142 N.J.Bq. 92. 

N.Y.—Corpus Juris Secundum dted 
in Brown v. Williams, 148 N.T.S. 
2 d 841, 844, 4 Mlsc.2d 312, afflrmed 
163 N,T,S.2d 712, 3 A.D.2d 939, re- 
argument and appeal denied 166 
N.T.S.2d 699, 4 A.D.2d 7^6. 

Premium Point Parit Ass’n v. 
Polar Bar, Inc., 121 N:Y.S.2d 696, 
reversed on other grounds 122 N.Y. 
S.2d 426, 282 App.Div. 7l6, afflrmed 
119 N.B.2d 360, 306 N.Yj' 607. 

N.C.— Corpus Juris Seoui&dum dted 
in Shuford v. Asheville Oil Co., 91 
S.B.2d 903, 912, 243 N.C. 636. 

Ohio.—Olberding v. Smith, App., 34 
N.R2d 296. 


Mahrt v. First Church of Christ 
Scientist, Com.Pl., 142 N.E.2d 667, 
afflrmed, App., 142 N.E.2d 678. 

Okl.—Southwest Petroleum Co. v. 

Logan, 71 P.2d 769, 180 Okl. 477. 

Or.—^Heitkemper v. Schmeer, 29 P. 
2d 540, 146 Or. 304, rehearing de¬ 
nied 30 P.2d 1119, 146 Or. 304— 
Crawford v. Senosky, 274 P. 306, 
128 Or. 229—^Ludgate v. Somer- 
ville, 266 P. 1048, 121 Or. 643, 54 
A.L.R. 837. 

Pa.—Appeal of Michener, 116 A2d 
367, 382 Pa. 401. 

Blossick v. Huber, Com.Pl., 54 
Lanc.L.Rev. 386. 

R.I.—Hili V. Ogrodnik, 113 A.2d 784, 
reargument denied 114 A.2d 398. 
Tex.—Corpus Juris Secundum dted 
in Parmer v. Thompson, Civ.App., 
289 S.W.2d 861, 366—^Eakens v. 
Garrison, Civ.App., 278 S.W.2d 610, 
refused no reversible error—Clesi 
V. Northwest Ballas Imp. Ass*n, 
Civ.App., 263 S.W.2d 820, error re¬ 
fused no reversible error—Spencer 
V. Maverick, Civ.App., 146 S.W.2d 
819. 

Va.—Ault V. Shipley, 52 S.B.2d 66, 
189 Va. 69. 

“We recognlze the law to be that 
a zoning ordinance may not relieve 
land from lawful covenants of re¬ 
strictions of use inter partes con- 
tained In deeds embracing a given 
area, for such ordinance cannot af¬ 
fect or impalr the contractual obli- 
gation granted by such restriction. 
. . . But if the zoning ordinance 

is less stringent its provisions do 
not dlmlnish the legal effect of pri¬ 
vate buildlng restrictions.** 

Ky.—City of Richlawn v. McMakin, 
230 S.W.2d 902, 906, 313 Ky. 265, 
certiorari dismissed McMakin v. 
City of Richlawn, 71 S.Ct, 631, 340 
U.S. 945, 96 L.Bd. 682. 

Bezonlng as not change of conditlon 
Va.—Schwarzschild v. Welbome, 46 
S.B.2d 162, 186 Va. 1062. 

Approval of attempted replat 
Valid restrictive covenants cannot 
be abrogated by subsequently at- 
temptlng to replat, even when the 
replat has the approval of the city 
plajinlng or zoxilng commisslon. 

Tex.—Witte v. Sebastlan, Clv.App., 
278 S.W.2d 200. 

Chasige expressly n^atived 
Without decldlng whether such or¬ 
dinance may lawfully change use of 
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ity of the covenant thereby affected.*^ Thus, the 
action of the zoning authorities of a city declaring 
land in a restricted area to be a business district 
does not have the effect of destroying the restric¬ 
tive covenants,^ or prevent enforcement thereof,^ 
although it may show, or be persuasive evidence of, 
the substantial transformation of the district into a 


commercial district.^® On the other hand, the effect 
of the amendment of a zoning ordinance may be to 
wipe out, to ali intents and purposes, restrictive cove- 
nants imposed by a deed by the cityM 

Private restrictions subsequent to valid zoning re- 
strictions may be more, but not less, restrictive .12 


B. ARCHITECTURAL AND STRUCTURAL DESIGNS 


§ 141. In General 

General rules apply In the conetruction and operation 
of zoning restrictions dealing with the architectural and 
structural design of buildings. 

General rules as to the construction and operation 


of zoning ordinances or regulations apply in the 
case of restrictions imposed with respect to the 
architectural and structural design of buildings in 
certain districts,^^ such as the position of buildings 
with respect to the Street,!^ the number of rooms,!® 
floor space^® or area and cubic and the mini- 


property contrary to restrlction in 
deed it was held that a zoningr ordi¬ 
nance, designating Street as business 
Street, did not govern as against re¬ 
strictions in deed, where ordinance 
expressly negatived any attempt to 
annui or abrogate covenants or 
agrreements. 

Wis.—^Kramer v. Nelson, 208 N.W. 
262, 189 Wis. 560. 

7- Ind.—Sorrentino V. Cunningham, 
39 NJE.2d 473, 111 Ind.App. 212. 

8 . lowa.—^Burgess v. Magarian, 243 
N.W. 356. 214 lowa 694. 

Ky.—Goodwin Bros. v. Combs Lum- 
ber Co., 120 S,W.2d 1024, 276 Ky. 
114. 

La.— Corpus Juris Secundum cited Sn 
Alfortish v. Wagner, 7 So.2d 708, 
712, 200 La. 198. 

Mass.—Snow v. Van Dam, 197 N.E, 
224, 291 Mass. 477. 

N.M.—Chuba v. Glasgow, 299 P.2d 
774, 61 N.M. 302. 

Obio.—^Hayslett v. Shell Petroleum 
Corporation, 175 N.E. 888, 38 Ohlo 
App. 164. 

Tex.—^Paubian v. Busch, Clv.App., 
240 S.W.2d 361, error refused no 
reversible error. 

9. Ind.—^Bachman v. Colpaert Real- 
ty Corporation, 194 N.E. 783, 101 
Ind.App. 306. 

K.J.—SclUia V. Szalal, 59 A.2d 435, 
142 N.J.B<1. 92. 

Okl.—^Magnolia Petroleum Co. v. 
Drauver, 83 P.2d 840, 183 Okl. 579, 
119 AL.R. 1112. 

Or.—^Ludgate v. Somerville, 266 P- 
1043, 121 Or. 643, 54 A.L.R. 837. 

10. Ky.—Goodwin Bros. v. Combs 
Lumber Co., 120 S.W.2d 1024, 276 
Ky. 114. 

Ohlo.—^Hayslett v. Shell Petroleum 
Corporation, 176 N.E. 888, 38 Ohio 
App. 164. 

R.I.—Hili V. Ogrodnik, 113 A.2d 784, 
reargument denled 114 A.2d 398. 
Va.—^Ault V. Shipley, 52 S.E.2d 56, 
189 Va. 69—^Booken v. Old Domin¬ 


ion Land Co., 49 S.B.2d 314, 188 
Va. 143. 

11. N.J.—^Hendlin v. Pairmount 

Conat Co., 72 A.2d 541, 8 N.J.Su- 
per. 310. 

Amendment penulttlng erection of 
multipla dwalllngs 

N.J.—Hendlin v. Pairmount Const 
Co., supra. 

12. Ohio.—Connelly v. Morris, Com. 
Pl„ 126 N.E.2d 765. 

la Pia.—Godson v. Town of Surf- 
side, 8 So.2d 497, 150 Pia. 614. 
Mass.—^Bianco v. City Bngineer & 
Building Inspector of City of North 
Adams, 187 N.E. 101, 284 Mass. 
20 . 

N.H.—Sullivan v. Anglo-American 
Inv. Trust, 193 A. 226, 89 N.H. 112. 
N.J.—^Benequit v. Borough of Mon- 
mouth Beach, 13 A.2d 847, 126 N. 
J.Law 66. 

N.T.—Gordon v. Board of Appeals 
of City of Scheneotady, 225 N.Y. 
S. 680, 131 Misc. 346. 

Okl.—^Modem Bullders v. Building 
Inspector of City of Tulsa, 168 P. 
2d 883, 197 Okl. 80. 

Pa.—Appeal of Alpern, 139 A. 740, 
291 Pa. 150, 

Construction of garages 
Ky.—Selligman v. Western & South¬ 
ern Life Ins. Co., 126 S.W.2d 419, 
277 Ky. 651. 

N.J.—^Lewis V. Board of Com'rs of 
Borough of Avon-By-The-Sea, 143 
A. 865, 7 N. J.M1SC, 27. 

14. Tex.—Wooda v. Kiersky, Com. 
App., 14 S.W.2d 826. 

Building on lot abuttlng Street 
Zoning ordinance requiring that 
any dwelling thereafter erected be 
on lot abutting public Street having 
right of way of at least thirty feet 
requires that there be only one dwell¬ 
ing erected on such lot. 

Ohio.—State ex rei. Jack v. Russell, 
123 N.E.2d 261, 162 Ohio St. 281. 

15. Sedrooms 

Rooms in proposiad structure 

900 


which were designated as '"bedrooms** 
and “living bedrooms” and which 
were to be used as and for sleeping 
purposes were “bedrooms” within 
zoning ordinance prohibiting struc¬ 
turos with less than spccified num¬ 
ber of bedrooma. 

N.J.—Schermer v. Premar Corp., 114 
A.2d 767, 36 N.J.Super. 46. 

16. N.T.—Corning v. Town of On- 
tario, 121 N.T.S.2d 288, 204 Misc. 
38. 

Sffotel 

Proposed motel consisting of an 
shaped structure, the longer 
wing of which would contain eight 
rental units, each of which would 
contain two hundred and eighty 
square feet by exterior measure- 
ment, complied with township*s zon¬ 
ing ordinance requiring multiple 
dwellings to have a minimum floor 
space of flve hundred and seventy- 
six square feet and to consist of at 
least three rooms, of which one 
should contain at least one hundred 
and fifty square feet, notwithstand- 
Ing separate units of proposed motel 
did not have a minimum floor space 
of flve hundred and seventy-stx 
square feet and separate units con- 
sisted of one room each and did not 
have at least three rooms. 

Mich.—^Long v. Norton Tp., Muske- 
gon County. 42 N.W.2d 764, 327 
Mich. 627. 

17. «Priuoipal building” 

The proposed construction of a 
building, which did not meet zoning 
ordinance requirements with respect 
to area and cubic feet of a *‘Princi¬ 
pal building," was not violative of 
zoning ordinance, where the con¬ 
struction did not change the origlnal 
building which had been in existence 
for many years but was conflned to 
the construction of an addition there- 
to, and hence was not a Principal 
building within the meanlng of the 
ordinanca 

Mich.—Hanson v. Huetter, 62 N.W.2d 
663, 339 Mich. 180. 
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mum cost of buildings.i® An ordinance regulating 
the construction of buildings on lots applies to land 
under water, the word “land” including water.^^ 

Height of huUdings, Zoning provisions regnlat- 
ing the height of buildings are reasonably con- 
strued.20 The “front wall” of a building within a 
zoning ordinance limiting the height of such wall is 
the one fronting on the Street, and not the one des- 
ignated as such by the builder, and the height of the 
“front” wall of a building must be measured from 
the Street side of the building, notwithstanding the 
entrance is at the rear.^i 

An exception in a zoning ordinance limiting 
buildings to two and a half stories and a specified 
maximum height except in case of church steeples, 
chimneys, or flagpoles is to be read as containing 
words of exclusion having a generic rather than a 
specific connotation to avoid undue discrimination 
in relation to purposes to be served by the zoning.^^ 
Where a single lot lay in a residential use district, 
in which apartment houses were permissible, the 
fact that the front part of the lot was in a one and 
one-half times height district, while the rear part 
was in a forty-foot height district, did not preclude 
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the use of the part of the lot in the forty-foot height 
district as the required rear yard for an apartment 
house to be erected entirely on the part of the lot in 
the one and one-half times height district.^^ 

Rear lot line. In detennining what is the rear 
lot line for zoning purposes, the general location, 
the manner in which the lots have been laid out, the 
customs of surveyors in that respect, the uses to 
which the lot has been and will be put, the practices 
of public oflScers charged with duties with respect 
to it, and the pertinent fact touching the customs of 
the neighborhood may be considered; and in the 
light of such considerations, it was held not to have 
been established as a matter of law that the long 
side of a rectangular lot adjacent to plaintiff^s lot 
was the '*rear lot line” of another lot within a zon¬ 
ing ordinance creating a building restriction.24 

§ 142. Setback Lines 

Provisions In zoning ordinances relatlng to setback 
Unes are construed In accordance with the language used 
and the purpose to be served. 

Zoning provisions as to setback lines are con¬ 
strued in accordance with the language used and the 
purpose to be served.^^ The phrase “block front,” 


la N.J.—^Benequit v. Borough of 
Monmouth Beaoh, 13 A.2d 847, 125 
N.J.Law 65. 

Old and XLBW buildings 
A zoning ordinance permitting con¬ 
struction and use of hotels and 
apartment houses costing one hun- 
dred thousand dollars in single 
dwelling residence zone did not ap- 
ply to construction of new buildings 
only, but included both new buildings 
erected for hotel purposes and cost- 
ing one hundred thousand dollars, 
and use of old buildings for such 
purposes and having a present value 
of one hundred thousand dollars. 
N.J.—^Benequit v. Borough of Mon¬ 
mouth Beach, supra. 

19- N.T.—Wynn v. Margate City, 157 
A. 565, 9 N.J.Misc. 1824. 

20 . Mich.—Taber v. City of Benton 
Harbor, 274 N.W. 824, 280 Mich. 
522. 

N.T.—444 East Fifty-Seventh St. 
Corporation v. Deegan, 235 N.Y.S. 
11, 226 App.Div, 607. 

'*Coal elevator*^ ezexnpted from re- 
stxlotioiL 

Mass.—Cochran v. Roemer, 192 N.B. 
58, 287 Mass. 500. 

21. N.T.—^Rolllns V. Armstrong, 167 
N.E. 466, 251 N.T. 349. 

22 . Badio antexuxa 

A radio antenna was held within 
the sphere of the exception and not 
a violation although it exceeded the 
specified maximum height. 


N.J.—Wright V. Vogt, 80 A.2d 108, 7 
N.J. 1, 

23. Md.—Hutzler v. City of Balti- 
more, 114 A.2d 608, 207 Md. 424. 

24. Mass.—^Bianco v. City Bngineer 
& Building Inspector of City of 
North Adams, 187 N.B. 101, 284 
Mass. 20. 

25. Ark.—City of Little Rock v. 

Southwest Builders, 276 S.'W.2d 

679, 224 Ark. 871. 

Fla.—^Mayer v. Dade County, 82 So.2d 
613. 

La.—^Rabalais v, Hillary, App., 62 So. 
2d 846—Bwlng v. Braun, App., 196 
So. 671. 

Md.—^Norwood Heights Imp. Ass*n v. 
Mayor eind City Council of Balti- 
more, 60 A.2d 192, 191 Md. 155. 

Mich.—^Davis v, Sarvari, 230 N.W. 
176, 250 Mich. 427. 

Neb.—^Frank v, Russell, 70 N.W.2d 
306, 160 Neb. 354. 

N.J.—^Mulleady v. City of Trenton, 
156 A, 843, 9 N.J.Misc. 1102, fol- 
lowed in Steward v. City of Tren¬ 
ton, 166 A. 844, 9 N.J.Misc. 1100— 
Lewls V, Board of Com'rs of Bor¬ 
ough of Avon-By-The-Sea, 143 A. 
865, 7 N.J.M1SC. 27. 

N.T.—^Fimiani v. Board of Appeals 
of City of Buffalo, 253 N.Y.S. 757, 
233 App.Div. 552, afhrmed Fimiani 
V. Swift. 180 N.B. 355, 258 N.T. 613. 

Ohlo.—Smlth V. Home Echo Club. 
App., 69 N.B.2d 414. 

Pa.—Appeal of Alpem, 139 A. 740, 
291 Pa. 160. 


Smith V. Bristol Tp. Zoning Bd., 
Com.Pl., 4 Bucks Co. 131. 

R.I.—^Pedro v. Muratore, 113 A.2d 
731. 

Wis.—State ex rei* Bollenbeck v. Vil- 
lage of Shorewood Hilis, 297 N.W. 
568, 237 Wis. 501. 

"Stzuotazal altezations” within set¬ 
back ordinance prohiblting structur- 
al alterations at less than a flxed dis- 
tance from center line of Street are 
not words of flxed and definite legal 
meaning and under such ordinances, 
question as to each building is one 
of fact. 

U.S.—City of Miami v. McCrory 
Stores Corp., C.A.Pla., 181 F.2d 368. 
Word *‘alter,” as used in a build¬ 
ing ordinance maklng it unlawful to 
erect any new building or to rebuild 
or alter the front of any existing 
building without making It recede to 
a building line established by the or¬ 
dinance, means a material or sub- 
stantial change. 

Pa.—Colonial Federal Sav. & Loan 
Ass*n V. Porreca, 59 Pa.Dist&Co. 
163. 

First senteiLGe not overriding last 
sentenoe of ordinaiLoe 
The last sentence of a zoning ordi¬ 
nance, which provides that in no 
case shall a building be required to 
set back further than the maximum 
distance established for the zone in 
which it was situated, does not mod- 
ify or overrlde the flrst sentence of 
the same ordinance which provides 
that when flfty per cent or more of 
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as used in an ordinance with respect to setback of 
existing buildings within the same “block front,” 
includes only realty located on and fronting on the 
particular Street, and not realty on the square 
block,26 and a court on which a proposed tenement 
fronted has been held not to be a “street” within a 
provision relating to sethadcs.^*^ The publicas acqui- 
sition by user of rights for highway purposes over 
some land between a highway right of way and 
riveris edge cannot properly be considered in fixing 
location of building line established by town ordi¬ 
nance prohibiting erection of buildings fronting on 
such highway within ninety feet from center of the 
right of way.28 

A canvas and wood awning supported by iron 
piping, in the absence of proof to the contrary, is 
not a part of a building, within the scope of an ordi¬ 
nance requiring a specified setback from Street prop- 
erty line to nearest part of the building, so as to 
preclude the erection of such awning on a building 
extending to the setback line;^® and a front porch 
of permanent construction with solid foundation 
and roofing and firmly attached to the house is a 
“building*’ within an ordinance prohibiting the ex- 
tension of a building beyond the oflScial building 
line.30 Also, where building line was ten feet back 
from property line and vestibule was constructed 
between the two lines, vestibule was constructed in 
violation of setback requirement of zoning resolu- 
tion.^l A zoning ordinance permitting “a bay win- 


dow” to project into a yard within certain distance 
was held to pennit a single bay window only 32 

A zoning ordinance provision requiring at least 
two hundred feet between property lines and farm 
structures used for customary incidental farming oc- 
cupations, and enumerating certain uses, is intended 
to remove neighbors from conditions customarily 
surrounding farming occupation, and was applicable 
not only to types of farm buildings enumerated but 
to all those buildings whose uses were usual ac- 
cessories to occupation of farming.33 An ordi¬ 
nance which required all buildings and accessory 
buildings on corner lots to conform to front yard 
requirements on side Street requires only the twenty 
feet setback imposed on the side Street and did not 
require forty feet setback which existed on inter- 
secting street.34 

§ 143. Single-Family or Multiple Dwellings 

Whether a particular building or structure is proper 
or is in violation of restrictions imposed by a zoning 
regulation concerning the nutnber of famiiies for which 
structures may be buiit depends on a construction of the 
language used in the regulation and the nature of the 
proposed use. 

Whether a particular building or structure is 
proper or is in violation of restrictions imposed in 
a zoning ordinance or regulation concerning the par¬ 
ticular number of famiiies for which structures may 
be buiit depends on a construction of the language 
used in the regulation and the nature of the pro¬ 
posed use.35 A single-family dwelling restriction 


lot frontage in a block Is occupied 
by existing buildings, the setback 
line for new buildings shall be de- 
termlned by an average established 
between setback lln-es of the nearest 
buildings within two hundred feet in 
each direction. 

N.T.—^Boudreau v. Albanese, 106 N. 
Y.S.2d 649. 

26. N.J.—Alker v. CoUins, 64 A.2d 
870. 2 N.J.Super., 11. 

27. Mass.—Siegemund v. Building 
Com'r of City of Boston, 166 N.B. 
852, 259 Mass. 829. 

2a K.T.—^Householder v. Town of 
Grand Island, 114 N.T.S.2d 852, af- 
flrmed 114 N.T.S.2d 262, 280 App. 
Div. 874, appeal denied 116 N.Y.S. 
2d 925, 280 App.Div. 910, motion 
denied 109 N.B.2d 87, 804 N.Y. 796, 
affirmed 118 N.B.2d 655, 305 N.Y. 
805. 

29. KJ.—^BVench v. Cooper, 48 A.2d 
880. 188 N.J.Law 246. 

30. N.J.—^Lattanzi v, Conounissioner 
of Public Works of City of Cam- 
den, 48 A.2d 788, 134 N.J.Law 487. 

31. N.T.—Daskal v. Borus, 102 N.Y. 
S.2d 258, 278 App.Div. 588. 


32. Mass.—Sinclair v. Superintend¬ 
ent of Public Buildings of City of 
Waltham, 174 N.B. 510, 274 Mass. 
838. 

33. N.Y.—Johnson v, Debaun, 185 N. 
Y.S.2d 217, 206 Misc. 806. 

34. N.Y.—Olsen v. Simkins, 128 N. 
Y.S.2d 578, 204 Misc. 412. 

35. Cal.—Wilkins v. City of San 
Bemardino, 175 P.2d 642, 29 C.2d 
882. 

Md.—Anne Arundel County Com*rs v. 
Ward, 46 A.2d 684, 186 Md. 830, 
165 A.L.R. 816. 

N.Y.—Westchester Housing Corpora¬ 
tion V, Bunnell, 227 N.Y.S. 358, 131 
Misc. 251. 

Okl.—^Howard v. Mahoney, 106 P.2d 
267, 188 Okl. 89. 

Straotufe snltable only for oonomer- 
olal purposes 

Structure which was structurally 
suitable only for commercial purpos¬ 
es and which was so advertised by 
owners was in violation of ordinance 
requiring that, in area involved, 
structures be single-family dwell¬ 
ings. 

Tex.—^Newton v. Town of Highland 
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Park, Civ.App., 282 S.W.2d 266, re- 
fused no reversible error. 

Apsrfanent honse 

(1> Prohibition against erection of 
apartment house held violated. 

Okl.—^Howard v. Mahoney, 106 P.2d 
267, 188 Okl. 89. 

Pa.—City of Wllliamsport v, Miller, 
Com.Pl., 4 LyCorning 126. 

(2) Lack of kltchens in two dwell¬ 
ing units did not deprive four sep¬ 
arate independent and disconnected 
suites of their character as apart- 
ments and so permlt the building to 
be operated as a duplex under zoning 
ordinance. 

Mo.—^Evans v. Roth, 201 S.W.2d 367, 
856 Mo. 237. 

(3) Fact that proposed two-story 
apartment buildings were not of type 
contemplated at time of adoption of 
ordinance authorizing apartment uses 
did not preclude property owner from 
erecting proposed buildings contain- 
ing usual and essentlal features of 
apartment houses. 

N.J.—Vine v. Zabriskle, 8 A.2d 886, 
122 N.J.Law 4. 

(4) Where unit constructed on 
tract purchased by construction com- 



101 C.J.S, 


ZONING § 143 


may be applicable to one-family dwellings divided 
only by party walls^® or to a house divided into two 
apartments reg^dless of whether the occupants of 
the second apartment are relatives or friends of the 
owner of the house and pay no rent or that they do 


not occupy the premises for the entire year.*^ 

It has been held that a group of related persons, 
occupying a single dwelling, constitute only a single 
family within such a regulation.^^ ordinance 

may define the term “famil/’ as used therein,^^ but 


pany from city for housing develop- 
ment consisting of one and two-fam- 
ily dwellings consisted of four inde- 
pendent family apartments, each con- 
to/inin g its own separate livlng facil- 
itles, units were four-family houses 
notwlthstanding exlstence of a partl- 
tlon Wall from basement to roof of 
each unit. 

N*,j.—Hendlln v. Falrmount Const. 
Co., 72 A.2d 641, 8 N.J.Super. 310. 
(5) Inference was that It was in- 
tention of legrlslative body that build- 
ing as horne for the aged was Includ- 
ed within the classifLcatlon of apart¬ 
ment house. 

N.T.—^Hoffman v. Board of Appeals 
of City of Rochester, 125 N.T.S.2d 
222, 282 App.Dlv. 850. 

House nuder one roof partltloned 
in center, without access from one 
side to other ezcept from outslde, 
held "two-family dwelling*’ or “dou- 
ble house” within zonlng ordinance. 
N.T.—^Buckley v. Baldwin, 244 N.Y. 
S. 296, 230 App.Dlv. 245. 

XOats not inolnded 
Zoning ordinance, prohiblting 
dw^llng or group of dwellings ac- 
commodating more than fourteen 
families on any acre of land, held 
not to include flats. 

111.—^Bjork V. Safford, 164 N.E. 699, 
333 IlL 355, 61 A.L..R. 561. 

38. N.T.—Westchester Houslng Cor¬ 
poration V. Bunnell, 227 N.T.S. 368, 
181 Misc. 251. 

87. N.H.—Sullivan v. Anglo-Ameri- 
can Inv. Trust, 193 A. 225i 89 N.H. 
112 . 

Two-fold test 

Where petitioner erected dwelling 
with two kitchens and multiple uses 
for other rooms in area restricted to 
one-family dwellings, and housed 
petltioner*s family, his mother, and 
sister therein, the combination of 
design of house and nature of occu- 
pancy was two-fold test of character 
as one or two-family resldence. 

N.Y.—Stalford v. Incorporated Vil- 
lage of Sands Point, 102 N.Y.S.2d 
910, 200 Misc. 57. 

Aooessory nse 

(1) A use of premises restricted to 
single-family dwelling for occupation 
by the owner and by his relatives 
and friends in separate apartments 
is not an accessory use customarily 
incident to the permitted use. 

N.H.—Sullivan v. Anglo-American 
Inv. Trust, 193 A. 226, 89 N.H. 112. 

(2) Accessory uses generally see 
infra 5 176. 


38. 111.—^Village of Riverside v. Bear 
gan, 270 IllA.pp. 355. 

N.Y.—^Drlscoll v. Brunner, 64 N.Y.S, 
2d 161. 

Blood relatives 

(1) The occupation of a resldence 
by the owner with various blood rel¬ 
atives has been held not to violate a 
one-family dwelling limitatlon. 
N.Y.—Drlscoll v. Brunner, supra. 

(2) In order to classify premises 
on basis of occupancy as two-family 
resldence within prohibitlon of zon¬ 
ing regulation restricting area to 
one-family residences, it is necessa- 
ry to have two separate families not 
living together as a unit under a sin¬ 
gle head or management. 

N.Y.—Stalford v. Incorporated Vil- 
lage of Sands Point, 102 N.Y.S.2d 
910, 200 Misc. 57. 

CoUege fratemlty with twenty- 
three resident members was not a 
“single family” within zoning ordl- 
nances limiting dwellings to single- 
family residences. 

N.Y.-^ity of Schenectady v. Alumni 
Ass’n of Union Chapter, Delta Chi 
Pratemity, 168 N.Y.S.2d 764, 6 A. 
D.2d 14. 

Sozozlty 

Members of coUege sorority were 
not entitled to establlsh a sorority 
house in area in city classifLed by 
zoning ordinance as a two-family dls- 
trlct, since sorority was not a “fam¬ 
ily” within meaning of ordinance. 
111,—Cassidy v. Triebel, 85 N.B.2d 
461, 337 IlLApp. 117. 

Family of servant 
Woman living alone in her dwell¬ 
ing house was not a **family,” and 
hence did not violate county zoning 
ordinance, excluding occupancy of 
single dwelling house by more than 
one family in certain district from 
permitted uses thereof, by permitting 
family of domestic servant to move 
into basement of house. 

Va.—Carroll v. Arlington County, 44 
S.B.2d 6, 186 Va. 675, 172 A-KR. 
1169. 

Two Utohens 

Defendant did not change charac¬ 
ter of house as family resldence, in 
violation of ordinajice, by installing 
and maintaining second kltchen in 
attic of horne to be occupied by hlm- 
self, wife, and his son and son’s 
wife. 

111.—City of Chlcago v. Hurowski, 
124 N.E.2d 679, 4 Ill.App.2d 586. 

39. Conn.—^Neptune Park Ass*n v. 
Steinberg, 84 A.2d 687, 138 Conn. 
867. 


N.Y.—Application of Laporte, 152 N. 

Y.S.2d 916, 2 A.D.2d 710. 

'^Single housekeeping TUit” 

(1) Where zoning ordinance defini- 
tion of Word “family^* included one 
or more persons living as a “single 
housekeeplng unit,” quoted phrase 
was not in itself an exclusionary pro- 
vision but merely declared negative- 
ly the interpretation that should be 
given to word “family,” and the neg¬ 
ative should not outweigh the posi¬ 
tive; and use of resldence as horne 
for about twenty nurses, who would 
have their own rooms, either singly 
or in pairs, have Joint use of parior, 
have limited kltchen faclllties for 
lunches If they fumished their own 
food, and have a matron or house- 
mother in charge of housekeeplng, 
constituted use of such horne by a 
single “familsr” within zoning ordi¬ 
nance placing such horne in a one 
family zone, since horne was occu¬ 
pied by only one 'liousekeeplng 
unit.” 

Ky.—^Robertson v. Western Baptist 

Hospital, 267 S.W.2d 395. 

(2) Zoning ordinance deflning fam¬ 
ily as one or more Individuals living, 
sleeping, cooking, or eatlng on prem¬ 
ises as a single housekeeplng unit 
was not intended to restrict use and 
occupancy to members of single fam¬ 
ily related within degrees of consan- 
guinity or afllnity; and group of 
priests and lay brothers merely liv¬ 
ing together in a single housekeep¬ 
lng unit constituted “family” within 
zoning ordinance restricting use of 
buildings to single-family dwelling 
and definlng family as one or more 
individuals living, sleeping, cooking, 
or eatlng on premises as single 
housekeeplng unit. 

Wls.—^Mlssionari^ of Our Lady of 

La Salette v. Vlllage of Whiteflsh 

Bay, 66 N.W.2d 627, 267 Wis. 609. 

(3) A proposed use of coUege 
buildlng as a resldence for about six- 
ty student members of religious oi> 
der, which conducted the coUege^ 
would not deprive the buildlng of its 
character as a one-famUy dwelling 
for purposes of city zoning ordi¬ 
nance, and owner of such buildlng 
would not be deprived of benefit of 
yard restrictione applicable to one- 
family dwellings under city zoning 
ordinance, even though the buildlng 
in use mlght be accessory to the 
main structure or use. 

N.Y.—^Application of Laporte, 152 N. 

Y.S.2d 916, 2 A.D.2d 710. 

(4) Under zoning ordinance, pro- 
viding that no dwelling shall he 
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§§ 143-144 ZONING 


the Word should not be construed, wben not so de- 
fined in the ordinance itself, as limited in its meaning 
to individnals sleeping, cooking, and eating as a 
single housekeeping unit>® 

A motel primarily designed ‘for temporary occu- 
pancy by transients is within the provision of an 
ordinance pennitting erection of “multiple dwell- 
ings,” where the quoted term was not defined by the 
ordinance which provided that undefined words 
should be construed as defined in the state housing 
code which classified hotels, lodging houses, board- 
ing houses, fumished room houses and dwellings 
similarly occupied as multiple dwellings.^^ 

§ 144. Area of Building Lots or Plots 

Zonfng restrictions as to the area of building lots or 
piots are construed In accordance with the language used, 
the purposes served, and the particular facts and circum- 
stances of the case. 

Zoning regulations as to the area of building lots 
or plots are construed in accordance with the lan- 
^age used, the purposes served, and the particular 
facts and circumstances of the case>2 xhe meaning 
of the Word “plot“ as used in an ordinance limiting 
intensity of use depends on the sense in which the 
legislative body used the word.^^ The word 'lot” 
has been said to refer generically to any nmdefined 
parcels or units of land, identifiable by ownership or 
use, but without limitation or standardization in any 
degree as to shape, size, or manner of development 
cxcept as further regulated by other express pro- 
visions of the ordinance in specific contexts.**^ 


A zoning ordinance providing in its definition sec- 
tion that a lot is a parcel of ground which is occu¬ 
pied by one principal building and accessories, but 
nowhere limiting a lot in a business district to only 
one building, does not prohibit a property owner 
from construction of a welding shop at the rear of 
his lot within a business district.^® A zoning ordi¬ 
nance defining a lot as land occupied or to be occu¬ 
pied by a building and its accessory buildings to- 
gether with required open spaces included a tract 
which was to be occupied by a building, even though 
the tract was not laid out as a lot but was the re- 
mainder of the subdivision after lots were laid out>® 
Under a zoning ordinance defining a lot as any par¬ 
cel of ground under one ownership, a description of 
which was filed with building inspector, the owner 
of one lot, who acquired an adjoining lot but did not 
file the description mentioned in the ordinance, did 
not thereby cause a joinder of the two into a single 

“lot.’^47 

Where a house was placed partly on one lot owned 
by defendant and partly on the one half of an adja¬ 
cent lot also owned by him, and the combined area of 
property owned exceeded fifteen thousand square 
feet, he was entitled to build another house on such 
property under a city ordinance providing that mini¬ 
mum site area should be one lot, or seven thousand 
five hundred square feet of lot area for each dwell- 
ing, notwithstanding that on the lot on which de¬ 
fendant proposed to construet a house, without in- 
cluding the area of the other one-half lot owned by 
him, there was not sufficient land to provide a seven 


erected, altered, or used except €ls a 
one-family dwelling, and defining 
family as any number of individuals 
llving and cooklng together as a sin¬ 
gle housekeeping unit, test of wheth- 
er any house is heing used for a 
single-family dwelling house is 
whether it is heing occupied hy only 
one housekeeping unit not whether 
it Is heing occupied by one-family 
unit as the term nttght otherwise be 
defined; and where four familles 
used a fourteen-room house together, 
two of them contlnuously and two of 
them only during the summer, but 
did not occupy separate quarters 
within the house and the lodging, 
cooking, and eating facilities were 
common to ali, house was belng used 
as a single-family dwelling within 
the ordinance prohlblting use of any 
building except as a one-family 
dwelling and defining family as any 
number of individuals livlng and 
cooking together as a single house¬ 
keeping unit. 

Conn.—^Neptune Park Ass^n v. Stein- 
berg, 84 A.2d 687, 138 Conn. 357. 

40. 111,—^Village of Riverside v. Rea- 
gan, 270 lll.App. 855. 


41. Mich.—^Long v. Norton Tp., Mus- 
kegon County, 42 N.W.2d 764, 327 
Mich. 627. 

42. 111.—•Wehrmeister' v. Carlman, 
149 N.B.2d 453, 17 IllA.pp.2d 171. 

Md.—Akers v. Mayor and City Coun- 
cil of Baltlmore, 20 A2d 181, 179 
Md. 448. 

Mich.—^Federatlon of Livonia Civic 
Ass*ns v. Lewis, 86 N.W.2d 161, 850 
Mich. 210. 

Okl.—^Modern Builders v. Building 
Inspector of City of Tulsa, 168 P. 
2d 888, 197 Okl. 80. 

Spedal exoeptlon, 

Township zoning ordinance requir- 
ing a lot area of seven thousand five 
hundred square feet per family and 
a wldth of fifty feet applied to single 
dwellings only and not to multiple 
dwellings erected under a special ex- 
ception to zoning ordinance. 

Pa.—Appeal of Blkins Park Imp. 

Ass’n, 64 A2d 783, 861 Pa. 822. 
Power of board 

Ordinance giving zoning board 
Power to determine in each Individu- 
al appllcation restrictions as to area, 
helght, and accessory uses, refers to 
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percentage of lot which may be oc¬ 
cupied by an apartment house, and 
does not glve board discretlon to per- 
mit erection of apartment house on 
lot smaller than minimum prescribed 
for particular zone. 

R.I.—Carey v. Cassidy, 103 A2d 793, 
81 R.I. 411. 

43. m.—^Reitman v. Village of River 
Forest, 137 N.B.2d 801, 9 I11.2d 448. 

“Flot” as “blook” or ‘“lot” 

Ordinance was not susceptible to 
construction which would interpret 
**plot” as referrlng to block In which 
lot wajB situated rather than to in- 
dlvidual lot 

ril. —^Reitman v, Village of River 
Forest, supra. 

44. Pa.—^Levltt & Sons, Inc. v. Bris- 
tol Tp., Quar.Sess., 4 Bucks Co. 230. 

45b N.J.—Hrycenko v. Board of Ad- 
justment of City of Ellzabeth, 99 
A2d 430, 27 N.J.Super. 876. 

46. Neb.—^Peterson v. Vasak, 76 N. 
W.2d 420, 162 Neb. 498. 

47- N.J.—Schack v. Trimble, 137 A 
2d 22, 48 N.J.Super. 45. 
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thousand five hundred square feet site."** A zoning 
ordinance limiting uses on one lot to Principal dwell- 
ing and accessory uses, when read in connection 
with other ordinances which required, among other 
things, that lots be two acres in size, would not be 
construed to forbid two dwellings on a five and one- 
half acre parcel of land, where dwellings were so 
situated that they would not violate the two-acre lot 
requirement.^^ Although a landowner had acquired 
two adjoining tracts of slightly more than six thou¬ 
sand square feet each at different times from differ¬ 
ent sources, and although lots were recorded as sep¬ 
arate lots, both lots, as one unit, became subject to 
zoning restrictions prohibiting the building of a new 
dwelling on a lot of less than twelve thousand square 
feet and the landowner could not after the convey- 
ance of one of the lots on which a house was situ¬ 
ated, erect a house on the other lot, in absence of a 
variance permit, although the ordinance provided 
that the restriction should not prevent the erection 
of a building on a lot containing a smaller area 
than twelve thousand square feet.50 

A lot containing a horne and a detached garage 
with an apartment may not be divided where the di- 
vision would resuit in a violation of a zoning pro- 
vision requiring a minimum lot area of ten thousand 
square feet^i A zoning ordinance, which referred 
to the lot area requirements as to single-family 
dwellings, two-family dwellings, and multiple dwell¬ 
ings was held to be without application to a mixed- 
use building where the ordinance was silent with 
respect thereto.®^ Where a zoning ordinance ex- 
pressly stated that the minimum lot area require¬ 
ments were to be the same in a Central business dis- 
trict as in a wholly residential area, the ordinance 
would apply to a building containing retail Stores on 
the Street floor and apartments in the upper two 
stories located in the Central business districtas 

The term ''any such family dwelling'* within a 
township zoning ordinance providing that any lot 
of record on effective date of resolution may be 
used for any single-family dwelling irrespective of 
the area of said lot was held not to mean that only 
one single-family dwelling could be built on a given 
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lot.®4 Where a zoning ordinance provided that 
single-family dwellings could be erected on lots sep- 
arately owned at the time of the passage of the ordi¬ 
nance, a contention that conveyances had been made 
in bad faith to comply with the ordinance could not 
defeat a claim of single separate ownership as 
against the recorded deed.55 Where defendanfs 
proposed structure would be a small frame building 
that would be from five to eight feet in front of the 
main building and the two structures would be con- 
nected at the foundations and at the roofs and there 
would be a concrete walkway between the two build- 
ings, but there was no indication that there would 
be an opening in a division wall to permit passage 
from the new building to the old, the proposed 
structure would violate a zoning ordinance provid¬ 
ing that only one building may be placed on a single 
lot^s 

AUey as part of loL The bed of a nine foot alley 
at the rear of a lot could not be included in deter- 
mining whether or not a lot met the area require¬ 
ments of a zoning ordinance, notwithstanding the 
fact that the title to the bed of the alley was held 
by the lot owner.57 

Gravestones and monuments. Under a zoning 
ordinance provision that in any residence district, 
Principal buildings shall not occupy more than fifty 
per cent of the area of the lot on which they are 
located, graves, gravestones, and similar monuments 
are properly excluded in determining the area of a 
lot occupied by a church, sihce they are not ‘‘build- 

ings.”58 

Separation by thoroughfare. Tracts of land, sep- 
arated by a puWic thoroughfare, do not constitute a 
single lot^s 

An undivided twenty-three-acre tract on which 
were located interconnected buildings, including a 
cottage and barns, grouped around a cobbled court 
and formerly accessory to a mansion house located 
on larger tract and- sold separately to others, was 
held to be a 'lof' within the meaning of a town¬ 
ship zoning ordinance and subject . to prohibition” 
therein against more than one dwelling on a lot ex- 


48. Cal.—Christensen v. Thurber» 
261 P.2d 312, 120 C.A.2d 617. 

49. N.T.—^Incorporated Villare of 
Upper Brookville v. Torr, 158 N.T. 
S.2d 899, 7 Mlsc,2d 726. 

50. Mass.—Vetter v. Zoning Bd. Of 
Appeal of Attleboro, 116 N.E3.2d 
277, 330 Mass. 628. 

61. N.T.—Griffln v. Revllle, 149 N.T. 
S.2d 312, 1 Misc.2d 1045. 

52. Pa.—Appeal by Borough of Dor- 


mont, 119 A.2d 827, 180 Pa.Super. 
650. 

53. IU.—Chlcago City Bank & Trust 
Co. V. City of Highlapd Park, 137 
N.E.2d 835, 9 I11.2d 364, certiorari 
denied 77 S,Ct 681, 363 U.S. 922, 1 
Ii.Ed.2d 719. 

54. Ohio.—Hardy v. Horst, Com.PL, 
101 N.B.2d 398. 

65.- N.Y.—^Bayport Civic Ass^n v. 
Koehier, 138 N.Y.S.2d 624, foliowed 
In 188 N.Y.S.2d ,632. 
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56. Ark.—^Parker-Mayflower Balry 
Co. V. ColUe, 248 S.W.2d 104, 220 
Ark. 429. 

67. Md.—Sommers y. Mayor and 
City Council of Baltimore, 136 A,2d 
625, 216 Md. 1. 

58. S.C.—Stevenson - v. Board of Ad- 

justment of City of Charleston, 96 
S.E.2d 456, 230 S.C. 440. - . ! 

59. Pa.—^Appeal of Becker, ConodHt, 
68’ York LegjRec. 174. 
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§§ 144-146 ZONING 

cept for necessary living quarters for domestic 

servants.60 

§ 145. Yards 

General rules of construction of statutes and ordi- 
nances apply In construlng zoning ordinancee contafning 
provislons as to yards. 

General rules apply as to the construction and op- 
eration of zoning regulations with respect to yard 
space.6l The provisions as to yards apply only to 
uses permitted by the ordinance and do not apply to 
a sewerage lift station.®^ An ordinance, requiring 
a side yard between the building and the lot line 
from the Street line to the rear yard, does not require 
a side yard where there is no rear yard.®^ A provi- 
sion in zoning ordinance that for a building of ac- 
'cessory use or garage no yard except on a Street 
frontage is required refers to accessory buildings 
which are separate and distinet from other struc- 
tures, and a garage constructed as a part of a 
residence and architecturally in harmony with the 
house of which it is a part is not such an “acces¬ 
sory building.”®^ 

A covered porch of a usual type at the front 
of a dwelling house cannot be counted in determin- 
ing whether there is a yard of not less than twenty- 
five feet to front line of building, as required by 
zoning ordinance, where it also requires a 3 rard of 
not less than fifteen feet to front line of open porch 
or paved terrace.®® A requirement of a zoning ordi¬ 
nance that there be a front yard of not less than 
twenty-five feet from Street property line to front 
line of building in residential district could not be 
avoided by construction of provision in ordinance 
for side yard of not less than five feet on each side 


of building in such district as permitting lot owners 
to face building toward alley on one side of lot and 
consider space between building and Street as side 
yard instead of front yard.®® Where entrance of 
four-family dwelling proposed to be constructed on 
corner lot faced Street on long side instead of short 
side of lot, “front line” of proposed building was on 
Street which building faced and controlled applica- 
tion of zoning ordinance provisions with respect to 
front, rear, and side yards.®^ 

A provision that side yard regulations applicable 
to interior lots should apply to comer lots except 
in case of “reversed frontage” refers to the situa- 
tion where a lot owner has caused the building to 
face what would otherwise be the side or inter- 
secting Street.®® 

§ 146. House Trailers 

A house trailer may become subject to zoning regu¬ 
lations when it Is removed from the tilghway, connected 
with sanitary facilities and electriclty, and used as liv¬ 
ing quarters. 

A house trailer may be subject to zoning regula¬ 
tions with respect to architecture and structure when 
it is removed from the highway, attached to the soil, 
and occupied as living quarters.®® A house trailer 
which has been placed on cinder-blocks and connect¬ 
ed to the water and sewage systems of the area and 
to the power lines, is a dwelling within the purview 
o£ a zoning ordinance which limits residences to 
single-family detached dwellings and defines such 
a dwelling as “a detached building designed for or 
occupied by one family and having no party wall 
in common with an adjacent house.”^® 

A trailer need not be attached to the land by a 
permanent foundation to subject it to zoning regu- 


60. N.J.—Cobble Close Farm v. 
Board of Adjuatment of Middle- 
town Tp., 92 A,2d 4, 10 N.J. 442. 

Accessory buildings see infra S 178. 

61. Ark.—City of Little Kock v. 
Southwest Builders, 276 S.W.2d 

679. 224 Ark. 871. 

Mo.—^Falrmont Inv. Co. v. Woer- 
mann. 210 S.W.2d 26, 367 Mo. 626. 
N.Y.—^Pimianl v. Board of Appeals of 
City of BufCalo. 263 N.T.S. 757. 233 
App.Div. 662, afflrmed Fimianl v. 
Swift. 180 N.E. 366, 268 N.T. 613. 

Gordon v. Board of Appeals of 
City of Schenectady, 225 N.T.S. 

680, 131 Mlsc. 346. 

Gitlin V. Rowledge, 123 N.T.S.2d 
812. 

Ohio.—Howell v. Cooper, 168 N.B. 

767, 33 Ohio App. 287. 

Pa.—Fleishon v. Zoning Bd. of Ad- 
justment, 6 Pa.Dist & Co.2d 337— 
Hamilton v. McKlnley Fire Co.. 54 


Pa.Dist. & Co. 184, 61 Montg.Co. 
150. 

Tex,—Stuckert v. Morris, CivApp., 
194 S.W.2d 606. 

Alley as meanlng puhllo alley 

Provision in zoning ordinance for 
waiver of front yard building line 
requlrements as to comer lot in com- 
mercial district under specifLed clr- 
cumstances, except where such lot 
abuts on an “alley,uses quoted word 
as meanlng a public alley and not a 
private alley or driveway at rear of 
lot 

Mo .—Tey v. Woermann. 230 S.W.2d 
681, 360 Mo. 728. 

*^ear yard” dellned 
Wis.—State ex rei. Bollenbeck v. Vil- 
lage of Shorewood Hilis, 297 N.W. 
568, 237 Wis. 601. 

68. N.T.—Howell V. Liiebowitz, 116 
N.T.S.2d 537. 


63. Mo.—State ex rei. Winkley v. 
Welsch, App., 131 S.W.2d 364. 

64. Conn.—^Misuk v. Zoning Bd. of 
Appeals of City of Meriden, 86 A. 
2d 180, 138 Conn. 477. 

Accessory buildings and garages gen- 
erally see infra §§ 178, 179. 

65. Tex.—Stuckert v. Morris, Civ. 
App., 194 S.W.2d 606. 

66. Tex.—Bavls v. City of Abilene, 
Civ App., 250 S.W.2d 686, error re- 
fused. 

67. Wyo.—In re Mcineraey, 34 P.2d 
36, 47 Wyo. 268. 

68. Wyo.—^In re Mcinemey, supxa. 

69. N.T.—Corning v. Town of On- 
tario, 121 N.T.S.2d 288, 204 Misc. 
38. 

Trailer camps and trailers generally 
see infra § 169. 

70. Pa.—Commonwealth v. Flan- 
nery, 1 Pa.Dist & Co.2d 680, 5 
Cumb.Li.J. 54. 
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lations;"^^ the connection of the trailer to sanitary 
facilities, including a septic tank and a well, and 
to an electrica! source was held to affix the trailer 
to the land for zoning purposes.'^^ Similarly, it has 
been held that a trailer is a dwelling subject to the 
zoning laws where it is connected to the water 
mains, sewers, and electric linesJ^ 

An ordinance may fix a time limit after which 
a house trailer shall be deemed to have lost its mo- 
bility and become a dwelling.^^ Thus, a trailer oc- 
cupied as living quarters at the same location for 
more than thirty days was held under such an ordi¬ 
nance to be a dwelling and subject to a provision 
prescribing a certain square foot area for single- 
family dwellingsJS a provision in a zoning ordi¬ 
nance requiring a minimum lot area of two thousand 
four hundred square feet per family for a one-fam- 
ily dwelling may properly be enforced against house 
trailers brought into a trailer camp subsequent to 
the enactment of the ordinanceJ® 

A temporary and movable trailer on wheels was 
held not to be a ''house” for purposes of a zoning 
bylaw permitting only one-family detached houses 
in a single residence district.'^'^ Where a property 
owner rented part of lots for parking and servic- 
ing of house trailers and automobiles at a certain 
rate per week, and each trailer was occupied by 
one family as living quarters, and trailers contained 
facilities for cooking, eating, and sleeping, and 
toilets and showers were provided by property own¬ 
er in rear of area, and some trailers were detached 
from automobiles and placed on blocks, the trailers 


ZONING §§ 146-148 

were not one or two-family "dwellings” within a 
zoning ordinanceJS On the other hand, trailer 
homes have been regarded as single-family dwellings 
the use of which is permissible in a residential dis- 
trict classified for "every use as a dwelling house, 
double house, or duplex house.”*^® 

§ 147. Garden Type Apartments 

A garden type apartment house, buiit like a row of 
individual -houses, but operated, used, and owned as a 
single unit, may be taken as one, rather than a series of 
bulldlngs, in so far as zoning requirements are con- 
cerned. 

A garden t 3 rpe apartment house, buiit like a row 
of individual houses, but operated, used, and owned 
as one unit, may be taken as one, rather than as a 
series of buildings, in so far as some zoning require¬ 
ments are concemed.^^ An ordinance prescribing 
that part of each lot should be devoted to a “yard,” 
which is defined as "the ciear unoccupied space on 
the same lot with the building,” does not prevent the 
use of yards for parking spaces for automobiles, 
and the areas set aside for automobile parking space 
are to be regarded as open or unoccupied space in 
computing area, yard spaces, and density under zon¬ 
ing regulations.®^ 

A garden type apartment project covering less 
than five acres but providing separate lots for each 
of the three proposed buildings was not within a 
zoning ordinance permitting garden type apartments 
without providing a separate lot for each building, 
provided the area of such project should cover at 
least five acres of land.83 


C. USES AND USE DISTRICTS 


1. In General 


§ 148. General Rules 

The nature of the use or proposed use Is to be con- 
sidered In connection with the wording, scope, and intent 
of the zoning regulatlons In determining whether a pro¬ 
posed use Is permitted or prohibited. 


The nature of the use or proposed use of the 
property by its owner is to be considered in connec¬ 
tion with the wording, scope, and intent of the 
zoning regulations in determining whether a partic- 
ular use is permitted or prohibited.^^ The language 


71- N.T.—Corning v. Town of On- 
tario, 121 N.T.S.2d 288, 204 Misc. 
88 . 

72. N.Y.—Corning v. Town of On- 
tario, supra. 

73. Oa.—KImsey v. City of Rome, 
67 S.E.2d 206, 84 Ga.App. 671. 

74. Ga.— TTim aey y. City of Rome, 
supra. 

N.T.—Corning v. Town of Ontario, 
121 Nr.Y.S.2d 288, 204 Misc. 88. 

73- Ga.—Klmsey v. City of Rome, 
67 S.R2d 206, 84 Ga.App. 671. 

76. Pa.—Commonwealth v. Helmuth, 
78 Pa.Dlst & Co. 870. 


77. Mass.—^Town of Marblrfiead v. 
Gilbert, 187 lsr.R2d 921, 834 Mass. 
602. 

78. Lia.—City of New Orleans v. 
Louviere, App., 52 So.2d 751. 

79. S.D,—City of SioTix Palis v. 
Cleveland, 70 N.W.2d 62, 75 S.D. 
548. 

80. Md,—Windsor Hilis Imp. Ass'n 
V. Mayor & City Councll of Balti- 
more, 73 A.2d 581, 195 Md. 888— 
Akers v. Mayor and City Council 
of Baltimore, 20 A.2d 181, 179 Md. 
448. 


81. Md.—Akers v. Mayor and City 
Council of Baltimore, supra. 

82. Md-—-Windsor BDills Imp. Ass’n 
V. Mayor & City Council of Balti¬ 
more, 73 A.2d 531, 195 Md. 883. 

83. Md.—Windsor Hilis Imp. Ass'n 
V. Mayor & City Council of Balti¬ 
more, supra. 

84. N.Y.—Shegda v. Village of Lan- 
caster, 80 N.Y.S.2d 517, 192 Misc. 
560. 

43 C.J. p 344 note 66 [al. 

Falz balanoe 

Reasonable Interpretatlon of zon¬ 
ing ordinance would require that 
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of the regulation as to the uses which are permitted 
or which, are prohibited in particular districts will 
be interpreted according to the common and ap- 
proved usages of language without enlargement or 
restriction.85 The name by which a business or use 
is designated or called is not of controlling import- 
ance in determining whether the use comes within 
the terms of the ordinance, and the qucstion is de- 
termined by the activities or character of the busi¬ 
ness or Service.*® 

A zoning law may limit the use of land as well 
as the use of buildings,®*^ The erection of a build- 
ing which is to be used in part for a permitted use 
and in part for a use not permitted is a violation of 
the zoning ordinance.** Unless the zoning regula¬ 
tion otherwise provides, a higher use, such as a 


residential use, is permitted in a less restricted dis- 
trict, such as an industrial or commercial district.** 

Some provisions have been construed as excluding 
ali uses not expressly permitted and as permitting 
only those uses for which definite, provision is 
made,*® even though the ordinance does not specify 
the prohibited uses or expressly provide that uses 
not permitted are prohibited.*^ However, under 
other provisions certain uses not expressly men- 
tioned have been held permissible in particular dis¬ 
tricts.** The fact that a certain use is not expressly 
prohibited by a zoning ordinance does not render it 
permissible if it comes within the scope of other 
prohibited uses.** Where certain specific uses are 
named in a zoning regulation and then follows a 
general term, the rule of ejusdem generis may apply 


court seek to aclileve fair balanos 
between purpose of preserving true 
character of nelghborhood by exclud- 
Ing* new uses and structures preju- 
dlcial to restricted purposes of area 
and ffradual ellminatlon of such ex- 
Istlng* structures and uses and pur- 
pose of protectlngr owner^s property 
or exlsting residence, bulldlng, or in- 
dustry from Impairment which would 
resuit from enforced accoirimodation 
to new restrictlons. 

N.C.—Application of 0'Neal, 92 S.B. 
2d 189, 243 N.a 714. 
nirn.»inA!i« tn whioh a use may aifeot 
area and not type of bulldlng in 
which such uso occurs is crlterion 
for determining permlssiblllty of 
such use. 

N.T.—^140 Riverside Drive v. Mur- 
dock, 78 N,Y,S.2d 890. 

SegulatioiL of avlation. flelds is 
within scope of zoning act. 

N.J.—Ridgewood Air Club v. Board 
of Adjustment of Village of Rldge- 
wood, Bergen Coimty, 65 A.2d 100, 
136 X.J.liaw 222. 

Vse held pennlssLhle 
N.T.—^Eaufman v. City of Glen Cove, 
42 N.T.S.2d 508, 266 App.Div. 870. 

85. Mnwa, — Moulton V. Bulldlng In¬ 
spector 'of Mllton, 4$ N.l].2d 662, 

. 312 Mass. 195. 

Grace Iron & Steel Corporation 
V. Ackenuan, 7 A.2d 820, 123 N.J. 
iLaw 64. 

88 C.J. p 74 note 24. 
md^ental uses 

(1) . Words used in a zoning ordi- 
nance will not be ^teuded beyond 
their ordinary meaning 'to Include 
us^ not oustomarily InCldental to 
uses permitted by the words. 

N-T.—Colasuonno v. Dassler, 61 N. 

Y.S.2d 870, 183 Miso. 904. 

People V. Gold, 6 N.Y.S.2d 264. 

(2) Accessory uses generally see 
infra S 176. 

^j‘d)hn.—^Langbein v. Board of 


Zoning Appeals of Town of Mil- 
ford, 67 A.2d 5, 136 Conn. 576. 

Ky.—Craln v. City of Louisville, 182 
S.W.2d 787, 298 Ky. 421. 

87. Maas.—^Town of Brookline v. Co- 
Ray Realty Co., 93 N.E.2d 681, 326 
Mass. 206—^Lexington v. Menotomy 
Trust Co., 28 N.E3.2d 669, 304 Mass. 
283. 

88. Ky.—^Parker v. Rash, 236 S.W. 
2d 687, 314 Ky. 609. 

89. Ma—^Royal Meat Products Co. 

V. Kansas City Mo., App., 214 S. 

W. 2d 713. 

N.J.—Katoblmar Realty Co. v. Web¬ 
ster, 118 A,2d 824, 20 N.J. 114. 

90. 111.—City of Chicago v. Sachs, 
115 N.E.2d 762, 1 I11.2d 842. 

Mo.—State ex rei, Barnett v. Sap- 
pington, App., 266 S.W.2d 774— 
City of St. liouls V. Art Publicar 
tion Soc., App., 203 S.W.2d 902. 
N.J.—^Dolan v. DeCapua, 80 A.2d 655, 
13 N.J.Super. 600. 

N.T.—White v. Hartnett, 104 N.Y. 
S,2d 669, 278 App.Div. 750, reargu- 
ment denied 105 N.Y.S.2d 636, 278 
App.Div. 889. 

Howell V. Diebowitz, 116 N.T.S. 
2d 637. 

Pa.—Silver v. Zoning Bd. of Adjust¬ 
ment, 112 A.2d 84, 381 Pa. 41. 

Appeal of Hasley, 30 A.2d 187, 
151 Pa.Super. 192. 

R.I, —City of Warwick v. Campbell, 
107 A.2d 884, 82 R.I. 300. 

Tenn.—City of Knoxvllle v. Brown, 
260 S.W.2d 264, 196 Tenn. 601. 

Tex.—City of Dallas v. Haworth, 
dvJ^pp., 218 S.W.2d 264, refused 
no reversible error. 

Beal estste olILoe 

Under the rule of expressio unius 
est exclusio alterius, which means 
that the express mention of a thing 
implies the exclusion of another dif¬ 
ferent thing, the provision in a zon¬ 
ing ordinance that a temporary real 
estate office may be maintained for 
a 'limlted purpose and time Implies 
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the exclusion of a real estate office 
for any other purpose or tima 
Cal.—Jones v. Robertson, 180 P.2d 
929, 79 C.A.2d 813. 

Bemoval of sand and gravel 
Exclusion of use of land in village 
for removal of sand and gravel from 
uses speciflcally authorlzed by vil¬ 
lage zoning ordinance was effective 
to prevent such use. even though 
ordinance did not expressly prohibit 
excavation of sand and gravel from 
lands in village. 

U.S.—^Valley View Village v. Prof- 
fett, C.A.Ohio, 221 F.2d 412. 

91. U.S.—City of Anchorage, Alas- 
ka V. Paulk, D.CAlaska, 113 F. 
Supp. 698. 

92. Ala.—Pentecostal Holiness 

Church of Montgomery v, Dunn, 
27 So.2d 661, 248 Ala. 314. 

Pa,—^Appeal of Scranton Lackawan- 
na Indus. Bldg. Co., Com.PL, 67 
Lack.Jur. 173. 

Bus storage 

Where zone waa one in which any 
use not prohibited in City was ex¬ 
pressly permitted, and nowhere in 
zoning ordinance was a bus storage 
facility expressly permitted or ex¬ 
pressly prohibited, such facility could 
be maintained within zona 
Cal.—^People v. Binzley, 303 P.2d 903, 
146 C.A.2d Supp. 889. 

Oonunerciaa or btuduess distxlot 
Any business, not expressly ex- 
cluded by city zoning ordinanca may 
be conducted in dlstrict designated 
as commercial or business, .if so con¬ 
ducted as not to constitute nuisanca 
Conn.—^Fisher v. Board of Zoning 
Appeals of Town of Monroe, 122 A. 
2d 729, 143 Conn. 358. 
lowa.—Kirk v. Mabis, 246 N.W. 769, 
215 lowa 769. 

93. N.T.—Westchester County Soa 
for Prevention of Cruelty to Anl- 
mals V. MengeU 41 N.Y.S.2d 606, 
266 App.Div. 161, affirmed 64 N.E. 
2d 329, 292 N.T. 121. 
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to restrict the general term to include only uses that 
are of the same kind and species as those particular- 
ly named, and to exclude other uses which are dis- 
similar.^^ 

The regulations may zone areas or districts,^^ 
and the courts have construed such provisions with 
respect to the physical location of property as with- 
in a particular zone,®® and in particular instances it 
has been held that a zoning ordinance or regulation 
was violated®*^ or was not violated.®® 

Where a manufacturer has pians on lots in dif¬ 
ferent municipal zones, the use of each lot ordinar- 
ily is governed by the requirements applicable in 


the particular zone wherein the lot is located,®^ 
but the right of a property owner under a zoning 
regulation to construet a gasoline filling station on a 
portion of his property has been held to include the 
right to construet necessary approaches thereto on 
another portion of his property, notwithstanding the 
approaches would lie without the zone in which the 
erection and operation of filling stations is per- 
mitted> Where a building was used in the conduct 
of a business permitted in a certain district, it may 
be replaced by the erection of another building for 
a use of the same classification.® 

Temporary structures or use. A temporary use 
of one’s property which is not of a permanent 


94. Mo.—State ex rei. Kae^el v. 
Holekamp, App., 161 S.W.2d 686. 

Tex.—^Bryan v. Darlingrton. Clv.App., 
207 S.W.2d 681, error refused, no 
reversible error. 

Business of simllar character 
Under zoning: ordinance permittlng: 
restaurants, moving: picture shows, 
tearooms, parking: stations or lots for 
passenger cars, gasoline and oil flll- 
ing stations and other businesses of 
slmilar character, a drive-in serving 
root beer and ice cream was not a 
‘‘restaurant” but was a business of 
character expressly permitted by 
such ordinance and revocation of 
permit for operation of such drive- 
in was arbitrary and unreasonable 
and was properly set aside. 

Mo.—^Fryer v. Board of Zoning Ad- 
justment of Kansas City, 222 S.W. 
2d 761, 869 Mo. 559. 

95. UanufaotTixlng district 

Tex.—City of Amarillo v. Stapf, 101 
S.W.2d 229, 129 Tex. 81, 
Agrioultural zone 

Under county zoning regulations 
including certain land within agri- 
cultural zone, use of land within 
that zone for recreational purposes 
was permissibla 

U.S.—^Hart v. Knox County, D.C. 
Tenn., 79 F.Supp. 664, appeal dis- 
missed, C.A., 171 F.2d 45. 

96. Ga.—^Howden v. City of Savan- 
nah, 169 S.B. 401, 172 Ga. 883. 

N.J.—^Mengle v. Mauger, 149 A, 623, 
8 N.J.Misc. 231. 

Pa.—Sun Oil Co. v. Schofleld, 17 Pa. 
Dist. & Co. 313. 

Bot frontlng on Street separatlng 
lot from park fronts on park was 
within zoning ordinance prohibiting 
erection of certain buildlngs front- 
ing on park. 

Ga.—^Howden v. City of Savannah, 
169 S.F. 401, 172 Ga. 833. 

Bonndarles 

(DA zoning ordinance which pro¬ 
vides that boundaries between dis- 
triets are, unless otherwise indicated, 
either center lines of streets or such 
Unes extended or.llnes parallel or 


perpendicular thereto, permits zone 
Unes to be center line of Street, paral¬ 
lel or perpendicular thereto. but does 
not allow zone lines to cross at an- 
gles. 

Pa.—^Frabotta v. Zoning Bd. of Ad- 

justment, 6 Pa.Dist. & Co.2d 400, 

14 ILaw L.J. 134. 

(2) In rezonlng ordinance, even 
though there was some Inaccuracy in 
length of a course. monumenting of 
that course prevailed, since property 
or Street lines constituted monuments 
and, as such, controlled courses. 

N.J.—Closterman v. Cranford Tp., 91 

A. 2d 646, 22 N.J.Super. 204. 

(3) Under rule established by board 
PTOviding that, where boundary line 
adjoins railroad, it -shall be deemed 
to coincide with boundary line of 
right of way, boundary line coincides 
with boundary of railroad right of 
way only where it is shown as ad- 
Joining railroad. 

N.T.—^People ex rei. Joleto Const. 

Corporation v. Walsh, 228 N.T.S. 

282, 223 App.Div. 764. 

SBEap 

Incorporation of a map as part of 
City zoning ordinance, showlng cer¬ 
tain intersection axld platted exten- 
slon of one of intersecting streets 
beyond intersection, although such 
Street had never been opened or 
malntained by clty as public Street, 
had effect of establlshing four “cor- 
ners” at the intersection, within zon¬ 
ing statute provlding that where two 
or more comers at intersection are 
restricted to a particular use, other 
comers must be rezoned in con- 
formity on owners’ applicatlon. 
N.C.—Bryan v. City of Sanford, 92 S. 

B. 2d 420, 244 N.C. 80. 

Bot divlded by zoue boundary Une 

Proposal for multifamily dwellings 
on interior lot, whereby building 
would extend from point in residence 
A zone one hundred and twenty-flve 
feet from Street, to point in busi¬ 
ness 1-A zone eighty-flve feet from 
highway, was within ordinance pro¬ 
vlding that lot in Interior of block 
and divlded hy zone boundary line 
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into two different zones may, in so 
far as situated at least one hundred 
feet from any Street bounding block 
in which located, be used in accord- 
ance with use regulations of less re¬ 
stricted zone. 

Conn.—Spesa v. Zoning Bd. of Ap- 
peals of City of New London, 109 
A.2d 362, 141 Conn. 663. 

97. Md.—Ullrlch v. State, 46 A.2d 
687, 186 Md. 363, 165 A.L.B. 1107. 

Mich.—^Portage Tp. v. Full Salva- 
tion Union, 29 N.W.2d 297, 318 
Mich. 693, appeal dismissed Full 
Salvation Union v. Portage Tp., 
Kalamazoo County, Mich., 68 S.Ct. 
736, 333 U.S. 861, 92 L.Ed. 1133, 
rehearlng denled- 68 S.Ct. 1336, 834 

U. S. 830, 92 L.Bd. 1767, 

N.T.—People v. Hein, 66 N.T.S.2d 
318, 187 Misc. 6. 

38 C.J. p 74 note 26 [a]-[c]. 

98. U.S.—City of Bvansville, Ind., 

V. Gaseterla, Inc., C.C.AInd., 61 F- 
2d 232. 

La.—Wilkie v. Walmsley, 136 So. 
296, 173 La. 141. 

N.T.—People v. Colllns, 83 N.T.S.2d 
124, 191 Misc. 663. 

Driscoll V. Brunner, 64 N.T.S. 
2d 161, afflrmed 63 N.T.S.2d 644, 
270 App.Div. 1026. 

Pa.—^Borough of Edgewood v. Apfel, 
33 Pa.DIst. & Co. 676, 86 Pittsb. 
X>eg.J. 405. 

Commonwealth v. Heiner, 87 
Pittsb.Leg.J. 542. 

99. C;k>nn.—Abbadessa v. Board of 
Zoning Appeals of City of New 
Haven, 64 A.2d 676, 134 Conn. 28. 
Piant ooxLstitutliLg a nonoonfomu 

lug use in zone different from that 
in which another piant exists as per¬ 
mitted use acQuires no additional 
standlng because both plants are op- 
erated by one organization. 

Conn.—^Abbadessa v. Board of Zon¬ 
ing Appeals of City of New £te.ven, 
supra. 

1. W.Va.—Sudduth v. Snyder, 200 S. 
B. 66, 120 W.Va. 746, 

8. Md.—John J. Moylan, Inc., v. 
Bramble, 24 A.2d 297, 180 Md. 816. 
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character does not necessarily constitute a violation 
of a zoning ordinance.^ So, the excavation of sand 
for property in a residential district and the erec- 
tion of temporary structures thereon, used solely as 
adjuncts to such excavation, has been held not a 
violation of a zoning ordinance prohibiting the in- 
trusion of business buildings in a residential dis- 
trict.^ It has also been held, however, that struc¬ 
tures are not exempt from the prohibition of a 
zoning ordinance even though they are temporary 
in the sense that they can be removed and set up 
elsewhere.S 

Vacant or improved land, A zoning regulation 
restricting the use of buildings or premises has been 
held to preempt the entire field of use of land for 
business purposes within prescribed areas, whether 
the land is vacant or improved.® 
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§ 149. Residential Districts 

Provisions establishing residential districts are rea- 
sonably construed In the iight of the language used, the 
purposes served, and the facts and circumstances of the 
particular case. 

Provisions establishing residential districts or 
areas are to be reasonably construed in the Iight of 
the language used, the purposes served, and the facts 
and circumstances of the case.^ Particular uses of 
property have been held to be permissible or have 
been held to be excluded from such residential dis¬ 
tricts.® 

The construction, operation, and maintenance of 
electric power transmission lines, in a residential 
district have been permitted.® The incidental use 
of a dwelling by its occupant for business purposes, 
as by using a desk and telephone in his horne or by 
keeping a Iight truck in a residence garage, is not 


3. N.T.—^Peacock Point Corporation 
V. Meudon Land & Improvement 
Corporation, 33 N‘.T.S.2d 96. 

^ N.T.—Bartsch v. Ragronettl, 207 
N.T.S. 142, 123 Mlsc. 903, afflrmed 
210 N.Y.S. 825, 214 App.Dlv. 799. 

6. Mass.—^Wllbur v. City of Newton, 
18 N.E.2d 365, 302 Mass. 38. 

6. N.T.—^In re Borgeaud, 274 N.Y.S. 
599, 153 Milsc. 546. 

Term '^prexiiises” as used In a reg- 
ulatlon proliiblting use of buildings 
or premises for any use other than a 
use speclfled In regulation ha« broad 
slgnificance and includes vacant 
lands. 

N.Y.—^Monument Garage Corporation 
V. Levy, 194 N.B. 848, 266 N.Y. 339. 

In re Borgeaud, 274 N.Y.S. 699, 
153 Mlsc. 646—City of New York v. 
OfC-Streets Parklng, 274 N.Y.S. 662, 
153 Misc. 160, afflrmed 276 N.Y.S. 
334, 242 App.Dlv. 767. 

7. Obio.—^Murdock v. City of Nor- 
wood, Com.Pl., 67 N.E.2d 867. 

Pa.—Culp V. Seldel, ComJPL, 39 
Berks Co. 291. 

Striet oonstruotioiL 
Zoning regulations prohibiting use 
of building In residential districts 
for business must be strictly con¬ 
strued. 

Conn.—^Town of Larlen v. Webb, 162 
A. 690, 116 Conn. 581. 

Word ‘^residenoe” In zoning ordi¬ 
nance establishing residence, busi¬ 
ness, 8Uid Industrlal zones, means 
dwellings or structures wherein peo- 
ple Uve. 

Ohio.—Murdock v. City of Norwood, 
Com.PL, 67 N.E.2d 867. 

Purpose for whloh ^^eslgned” 

In zoning ordinance deflning resi¬ 
dence 2 sone as land where less than 


certain per cent of frontage was then 
designed for business or industrlal 
purposes, etc., there must be overt 
act or setting apart of land for pur¬ 
poses before it is ‘‘designed” for pur¬ 
poses. 

Bly.—^Powler v. Obler, 7 S.W.2d 219, 
224 Ky. 742. 

‘*Block” 

(1) Deflnltion of word “block”. In 
City ordinance prohibiting construc¬ 
tion of any building other than resi¬ 
dence In a “block” wherein buildings 
are used exclusively for residential 
purposes, as including area of land 
facing on one Street between two in- 
tersecting streets, embraced both 
sides of Street between intersecting 
streeta 

Ky.—^Bowman v. Board of Councll- 
men of City of Blizabethtown, 196 
S.W,2d 730, 303 Ky. 1. 

43 C.J. p 332 note 91. 

(2) So, existence of post offlee and 
library on one sido of Street removed 
from limitations of a residential dis¬ 
trict property on opposite side of 
Street on which automobile Service 
station was sought to be erected. 

N.Y.—City of Olean v. Conkling, 283 

N.Y.S. 66, 167 Misc. 63. 

8. La—Carrere v. Orleans Club, 37 
So.2d 716. 214 La. 303. 

Mass.—Town of Lexington v. Bean, 
172 N.E, 867, 272 Mass. 647. 

N.C.—James v. Sutton, 50 S.B.2d 300, 
229 N.C. 616. 

Pa—Appeal of Hasley, Com.Pl., 90 
Pittsb.Leg.J. 205, afflrmed 30 A.2d 
187, 161 PaSuper. 192. 

Wash.—^Liberty Lumber Co. v. City 
of Tacoma 263 P. 122, 142 Wash. 
377. 

Greenhouse or nursery see infra § 
167. 

Motel or trailer camp see infra S 169. 
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XTses held proper 

Ala.—^Drennen v. Mason, 133 So. 689, 
222 Ala 662. 

111.—^Decatur Park Dist. v. Becker, 14 
N.E.2d 490, 368 111. 442. 

La.—City of New Orleans v. Estrade, 
8 So.2d 636, 200 La 652. 

N.H.—Faulkner v. City of Keene, 166 
A. 196, 85 N.H. 147. 

N.T.—People V. Collins, 83 N.Y.S.2d 
124, 191 Misc. 663. 

Pa—^Ziel V. Borough of Crafton, 42 
PaDist. & Co. 686, 89 Plttsb.Leg. 
J. 618. 

Tex.—^Bryan v. Darlington, Civ.App., 
207 S.W.2d 681, refused no reversi- 
ble error. 

TTses held exolnded 

Conn.—Chudnov v. Board of Appeals 
of Town of Bloomfield, 154 A. 161, 
113 Conn. 49. 

Md.—Ullrich v. State, 46 A.2d 637, 
186 Md. 353, 165 A.L.R. 1107. 

Mass.—^Town of Saugus v. B. Perini 
& Sons, 26 N.E.2d 1, 305 Mass. 403. 

Neb.—City of Lincoln v. Logan- 
Jones, 236 N.W. 683, 120 Neb. 827. 

N.J.—^Prank J. Durkin Lumber Co. v. 
Fitzsimmons, 147 A. 665, 106 N.J. 
Law 183. 

N.Y.—VUlage of Great Neck Estates 
V. Bemak & Lehman, 228 N.Y.S. 
917, 223 App.Div. 853, afflrmed 162 
N.B. 662, 248 N.T. 661. 

People V. Daly, 28 N.Y.S.2d 603. 

R.I.—D’Acchioli v. Zoning Bd. of Re- 
view of City of Cranston, 60 A.2d 
707, 74 R.I. 327. 

Utah.—^Provo City v. Claudin, 63 P.2d 
670, 91 Utah 60. 

Beauty parior 

Pa—^Kovach v. Board of Adjustment, 
Com.Pl., 37 DeLCo. 6—^Appeal of 
Clust, Com.Pl., 2 Lycoming 52. 

9. Cal.—^Thompson v. City of Loa 
Angeles, 185 P.2d 393, 82 C.2d 45. 
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prohibited in a residential district,!® and the con- 
struction and use of a driveway on residential prop- 
erty as a means of access to and egress from ad- 
joining business property has been permitted.ll 
The maintenance of a little league baseball field is 
not the pursuit of a ‘‘trade” or “industry* within 
zoning ordinance prohibiting such pursuits in a 
residential zoneA^ 

The removal of the top soil of land to a depth of 
approximately twelve inches is not a violation of an 
ordinance restrictihg the area to residential uses,i^ 
and a construction company excavating gravel from 
its premises and using such gravel in performing a 
road construction contract requiring the company 
to furnish certain quantities of gravel and to do the 
Work and to turn over to the commonwealth a com- 
pleted highway, and providing that the company is 
to be paid for gravel at a certain price per cubic 
yard, does not violate a zoning ordinance forbidding 
the removal of gravel for sale, since the contract 
is for “work and labor” rather than for “purchase 
and sale of personalty.”!^ Where the purpose in 
removing sand and gravel from a hili located 
within a zoning district is primarily a commercial 
one, such use of the hili is not within the uses per- 
mitted by a zoning ordinance making the area a 
residential district.^® 

Where an area is zoned for residential purposes 
only, the use of a building for commercial purposes 
is illegal.i® The maintenance of a real estate office 
in a residential district is prohibited by a zoning 
ordinance which permits uses customarily incidental 
to and subordinate to residential use and not involv- 
ing the maintenance of a store, shop, or commercial 
enterprise.i'^ The construction by the owner of a 
road across a lot zoned by the county for residential 
use is not a permitted useA^ 

Operating or storing commercial trucks and ve- 
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hicles on a vacant lot in a residential district and 
using the lot as an entrance to, or exit from, the ad- 
joining premises, which are in a business district, 
and maintaining tanks for the storage of gasoline 
on the lot, are business or commercial uses not per- 
mitted.i® A proposed double garage for storing, 
servicing, and repairing feed grinders and motor 
trucks and for taking of orders for grinding, where 
fuel is to be stored in large tanks on premises, is a 
“business building** for business purposes within an 
ordinance prohibiting the erection of such a build¬ 
ing in a residential district .20 One using his yard in 
a one-family zone for the purpose of removing 
parts from automobiles and trucks and making rac- 
ing cars which he drove as a hobby violates an ordi¬ 
nance providing that no land in such district shall 
be used except for one-family dwellings, churches, 
schools, and other specified uses not including such 
use of the yard .21 

Where an area was previously zoned for one- 
family houses only, a provision permitting conver- 
sion into multiple dwellings provided that there is 
no major structural change in the exterior of the 
building impliedly prohibits the erection of apart- 
ment houses in such district .22 The proposed use 
of land in single residential district in one communi- 
ty as a rear yard and service entrance for an apart- 
ment house located in an adjoining city is violative 
of a zoning bylaw of the community, and the inci¬ 
dental presence of a lawn and shrubs, trees, and 
flowers does not transform the rear yard and service 
entrance into the permitted use of a “park** or 
“omamental grounds.**23 

Model homes, While the use of homes as model 
homes on a tract sought to be developed may not be 
violative of a zoning ordinance restricting such tract 
to residences only,^^ where homes are being used 
as model homes for purpose of inducing sale of 
other structures to be erected at another location 


10 . IU.—Village of Riverside v. 
Kuhne, 82 N.E.2d 500, 335 IlLApp. 
647. 

TJses accessory to residence general- 
ly see infra § 177. 

11. N.J.—^Beckmann v. Teaneck Tp., 
79 A.2d 301, 6 N.J. 630. 

Driveway as business see infra § 161. 

12. N.J.—^Lieberman v. Saddle Riv¬ 
er Tp., 116 A.2d 809, 37 N.J.Super. 
62. 

Trade or Industry generally sae infra 
§ 173. 

13. N.T.—^Town of Harrison v. Sun- 
ny Ridge Builders, 7 N.T.S.2d 621, 
169 Misc. 471. 

14. Mass.—Town of Saugus v. B. 
Perini & Sons, 26 N.EL2d 1, 305 
Massw 403» 


16. N.T.—^Incorporated Village of 
Upper Brookville v. Faraco, 125 
N.T.S,2d 214, 282 App.Div. 943, af- 
flrmed 120 N.E.2d 836, 307 N.T. 642. 

16. N.T.—^Lustgarten v. 86 C. P- S. 
Inc., 101 N.T.S.2d 709. 

17 . Cal.—Jones v. Robertson, 180 P. 
2d 929, 79 C.A.2d 813. 

i Real estate office as accessory to res¬ 
idential use, see infra § 177. 

18. Del.—Bave v. S & S Builders, 
Inc., Ch., 134 A.2d 709. 

19. N.T.—City of Tonkers v. Rent- 
ways, Inc., 113 N.T.S.2d 803, 280 
App.Div. 821, motion to dismiss 
appeal denied 108 N.E.2d 401, 304 
N.T. 738, afflrmed 109 N.E.2d 697, 
304 N.T. 499. 


Parking lots geuerally see infra S 
163. 

Parking lots as accessory uses see 
infra § 176. 

20. Neb.—^Henke v. Zimmer, 64 N. 
W.2d 468, 168 Neb. 697. 

Garages generally see infra § 163. 

21. Tenn.—City of Knoxville v. 
Brown, 260 S.W.2d 264, 196 Tenn. 
601. 

22. Mlch.—Jones v. De Vries, 40 N. 
W.2d 317, 326 Mich. 126. 

23. Mass.—^Town of Brookline v. 
Co-Ray Realty Co., 93 N.E.2d 681, 
326 Mass. 206. 

24. N.T.—City of New Tork v. Jack 
Parker Associates, Inc., 161 N.T.S. 
2d 731, 6 Misc.2d 683. 
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more than five blocks away, and the premises con- 
stituted no part or parcel of such other location, 
such use is in violation of a zoning ordinance pro- 
viding that only one-family dwellings intended or 
designed exclusively for use as such are permitted, 
notwithstanding such homes are intended, eventual- 
ly, to be used as dwellings.^® 

§ 150. - Apartment House Districts 

Ordinances creating and regulating apartment fiouse 
districta are to be reaaonably construed. 

Ordinances creating and regulating apartment 
house districts are to be reasonably construed.26 A 
provision in a zoning ordinance pennitting the con- 
duct of specified t 3 rpes of business within the ground 
or Street floor of apartment houses or buildings 
fronting on stated streets does not nullify prior pro- 
visions of the ordinance prohibiting the erection of 
buiMings and the use of premises in the district for 
business.A city ordinance authorizing in an 
apartment district uses customarily incident to enu- 
merated uses when situated in the same dwelling, in- 
cluding horne occupations such as the office of a 
physican, surgeon, dentist, musician, or artist, does 
not authorize operation of a one-chair beauty shop.28 
A freight tenninal has been prohibited in an apart¬ 
ment house districtas 

§ 151. Business Districts 

Under the provisione of particular ordinances, various 
uses have been permitted or prohibited In business dis¬ 
tricts. 

Under the provisions of particular ordinances, 
various uses have been permitted or prohibited in 


business districts.^o Where the ordinances estab- 
lish a business zone without defining the term "busi¬ 
ness,” it will be construed to mean the barter, sale, 
or exchange of things of value.3i A zoning regula- 
tion prohibiting in a business district any kind of 
manufacturing or Processing of products other than 
that incidental to the conduct of a retail business on 
the premises is ambiguous and is not to be extended 
to prohibit a use not clearly defined or fairly im- 
plied.S^ 

An ordinance creating a retail or local business 
district is intended to permit the conduct in the dis¬ 
trict of a retail business and of any local business 
not retail in character.33 A print shop business is 
a local business and is permitted in such a district.34 

The fact that a use is permitted in an industrial 
district does not mean that it is prohibited in a 
business district.35 Where a lot is adjacent to a 
residential district but located in a business district, 
the use of its back or side yards is governed by the 
regulatiens with respect to business districts and 
not by those dealing with residential districts.36 

An automobile wrecking piant has been permitted 
in a business district although the ordinance pro¬ 
hibited industrial or manufacturing uses in such 
district.37 A storage tank constructed on premises 
in a business district to be used in connection with 
the retail sale of fuel oils does not violate a prohibi- 
tion against the constructon of structures on prem¬ 
ises in a business district .for any kind of manu- 
facture or Processing except that which is incidental 
to the operation of a retail business conducted on 
the premises.33 A zoning ordinance permitting 


26. K.T.—City of New York v. Jack 
Parker Associates Inc., supra. 

26. La.—Carrere v. Orleans Club, 37 
So.2d 715, 214 La. 303. 

Obio.—Smith v. Home Echo Club, 
App., 69 N.E.2d 414. 

27. N.Y.—Gilchrest Realty Corp. v. 
Village of Great Neck Plaza, 90 N. 
T.S.2d 740, 275 App.Div. 962, af- 
firmed 90 N.E.2d 485, 300 N.Y. 619. 

28. Tez.—Board of Adjustment of 
City of San Antonio v. Levlnson, 
Civ.App., 244 S.W.2d 281. 

ITses accessory to resldence greneral- 
ly see Infra 9 177. 

29. Mass.—City of Everett v. Cap- 
itol Motor Transp. Co., 114 N.B.2d 
547, 330 Mass. 417. 

Sa N.J.—^Lowenthal v. Bratt„ 53 A. 
2d 306, 185 NJ.Liaw 572. 

N.Y.—^Packer v. Board of Standards 
and Appeals of City of New York, 
62 N.Y.S.2d 54, afflrmed 66 N.Y.S. j 
2d 634, 271 App.Dlv. 874—Sweet v. j 
Campbell, 9 N.Y.S.2d 281, afflrmed J 


I 12 N.Y.S.2d 359, 266 App.Div. 1069, 
reversed on other grrounds 25 N.E. 

! 2d 963, 282 N.Y. 146. 

Maintenance of motels in business 
district see infra § 159. 

TTses held pexmltfeed 

Ariz.—^Kubby v. Hammond, 198 P.2d 
134, 68 Ariz. 17. 

N.J.—^Plaget-Del Corp. v. Eulik, 45 
A.2d 126, 183 N.J.Law 485, petltlons 
denled 46 A.2d 379, 184 N.J.Law 
147—Rupprecht v. Draney, 19 A.2d 
813, 126 NJ.Law 383. 

N.Y.—^Eaufman v. City of Glen Cove, 
45 N.Y.S.2d 63, 180 Mlsc. 349, af¬ 
flrmed 42 N.Y.S.2d 608, 266 App. 
Dlv. 870. 

Packer v, Board of Standards and 
Appeals of City of New York, 62 
N.Y.S.2d 54, afflrmed 66 N.y.S.2d 
634, 271 App.Div. 874. 

Ohio.—Salem v. Arnold, 16 Ohio 
Supp. 159. 

trses held ezolnded 

Mlch.—^Pass V. City of Hlghland 
Park, 30 N.W.2d 828, 320 Mlch. 182, 
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modified on other grroxmds 32 N.W. 
2d 375, 821 Mlch. 156. 

31. Ohio.—^Murdock v. City of Nor- 
wood, Com.Pl., 67 N.E.2d 867. 

What constitutes “business” within 
zoninsr ordinance see infra $ 161. 

32. Conn.—^Pisher v. Board of Zon¬ 
ing Appeals of Town of Monroe, 
122 A.2d 729, 143 Conn. 868. 

33. Ohio.—^Brow v. Sherwin-Wil¬ 
liams Co., App., 109 N.E.2d 864. 

34. Ohio.—^Brow v. Sherwin-Wil¬ 
liams Co., supra. 

35. Conn.—^Pisher v. Board of Zon¬ 
ing Appeals of Town of Monroe, 
122 A.2d 729, 148 Conn. 358. 

30. R.I.—^Pedro v. Muratore, 113 A. 
2d 731. 

37. Ariz.—^Kubby v. Hammond, 198 
P.2d 184, 68 Ariz. 17. 

88 . Conn.—^Plsher v. Board of Zon¬ 
ing Appeals of Town of Monroe» 
122 A.2d 729, 143 Conn. 358. 
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a business district building to bc used in whole or 
in part for any enterprise for profit or convenience 
and Service of, and dealing directly with, and im- 
mediately accessible to, ultimate consumers, and not 
injurious to adjacent premises or occupants thereof, 
does not prohibit a combination candy factory and 
retail sales piant in the district.^® 

A gasoline filling station has been cxcluded from 
a business district and where lunch wagons, gas¬ 
oline filling stations, new or used car lots, garages, 
or automobile repair shops are prohibited in a busi¬ 
ness zone, property in the zone may not be used 
for the storage of moving trucks, vans, and trail- 
ers.^i Manufacturing, other than light manufactur- 
ing, may be prohibited in a business district^^ 

Preparation and sale of doughnuts. The use of 
premises for the preparation and sale of doughnuts 
has been permitted in a business district whether 
such use is that of a retail store or a restaurant^^ 
Under a zoning ordinance permitting in a business 
district a store for the conduct of a retail business 
and drive-in retail establishment and other similar 
uses, but not including any use specifically listed in 
a less restricted district, and permitting in a com- 
mercial district a piant for the manufacture of 
bakery products, a building for the baking and re¬ 
tail sale of doughnuts and other bakery goods on 
the premises may be constructed in a business dis- 
trict^^ 

§ 152. Commercial Districts 

Ambiguities and conflicts as to the uses permitted In 
a commercial district are to be resolved In favor of the 
owner'8 full use of his premises. 

Where a zoning ordinance creates a commercial 
district, ambiguities and conflicts as to the uses per¬ 
mitted are to be resolved in favor of the landown- 
er*s full use of his premises.45 An ordinance estab- 
lishing a commercial district and specifying the uses 
permitted therein does not limit permitted uses to 
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such as will suflBice for the needs of the residents 
of the neighborhood.^® A use permitted in a manu¬ 
facturing zone is not thereby excluded from a com¬ 
mercial zone.^"^ 

Various uses have been permitted or prohibited in 
commercial districts.^^ a gas station,^^ a new-car 
salesroom,50 and a truck distribution terminal^^ have 
been permitted. The operation of a tire recapping 
piant may be permitted, although the ordinance ex¬ 
cludes the manufacture of rubber goods and the 
manufacture or treatment of rubber from such 
area.®2 

Under a zoning ordinance authorizing, in a com¬ 
mercial zone, the manufacturing of, inter alia, clay 
or glass Products and products from bone celluloid, 
clotii Cork, feathers, etc., premises in such district 
may be used for the manufacture of automobile 
parts.®* The word ‘‘sale” as used in city zoning 
ordinance providing that property in a commercial 
district may be used for the sale or storage of goods, 
merchandise, or commodities in Stores or show- 
rooms, includes sales at Wholesale as well as at re- 
tail.54 

A ready mixed or transit mixed concrete piant is 
an industrial piant which may not be maintained in 
a general commercial district created by county zon¬ 
ing ordinance which permits the manufacture or 
Processing of concrete in heavy industrial districts, 
notwithstanding part of mixing may have taken 
place when trucks were in transitis While a zon¬ 
ing ordinance provision that “other similar business, 
trades or uses which in the opinion of the council 
are not more obnoxious or detrimental to the wel- 
fare of the particular community than the busi- 
nesses, trades or uses herein in this section enumer- 
ated” could be maintained in a commercial zone is 
too vague and uncertain to constitute valid legis- 
lation, a use, not one of those expressly permitted 
for such a zone, is not, because of the invalid pro¬ 
vision, thereby authorized; and, until listed as a 


39. NT.C.—James v. Sutton, 60 S.E. 

2d 800, 229 N.C. 615. 

4a N.T.—^Rosak Propertles v. Dwy- 
er, 100 N.T.S.2d 891, 277 App.Dlv. 
1058, reargument denied 102 N.Y. 
S.2d 428, 277 App.Div. 670, afflrm- 
ed 99 N.B.2d 668, 802 N.T. 801. 

41. N.T.—^Town of Eastchester v. 
Noble, 148 N.T.S.2d 592, 2 Misc. 
2d 1084, afflrmed 163 N.T.S.2d 600, 
2 App.Div.2d 714. 

42. N.J.—^Lowenthal v. Bratt, 68 A. 
2d 806, 186 N.J.Law 672. 

43. N.T.—^Kane v. Llvingaiton, 170 
N.T.S.2d 98. 

44. Mass.—^Elraft v. Board of Ap- 
101 C. J.S.^8 


peals of Lynnfield, 132 N.E.2d 163, 
333 Mass. 678. 

46. Okl.—City of Tulsa v. Mlzel, 266 
P.2d 496. 

46. Pa.—Bregman v. Exley, 46 A.2d 
272, 854 Pa. 26. 

47. lU.—Strauss v. Borls, 89 N.E. 
2d 862, 339 IlLApp. 278. 

48. Pa.—^Bregman v. Exley, 46 A. 
2d 272, 864 Pa. 25. 

Priedman v. Exley, 67 Pa.Dist. 
& Co. 686. 

Jones V. Hezzetano, Coxn.Pl., 92 
Pittsb.L.eg.J. 869. 

Garages, parking lots,. or used-car 
lots see infra § 168. 

49 . Ala.—Shell Oil Co. ▼. Bdwards, 
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81 So.2d 635, 268 Ala. 4, certiorari 
denied 76 S.Ct. 139, 860 U.S. 886, 
100 L.Ed. 780. 

50. Md.—^Nyburg v. Solmson. 106 A. 
2d 483, 205 Md. 150. 

51. Md.—^Nyburg v. Solmson, supra. 

52. Wash.—^Morin v. Johnson, 800 
P.2d 669, 49 Wash.2d 300. 

53. 111.—Warshawsky v. American 
Automotive Products Co., 138 NJB. 
2d 816, 12 IlLApp.2d 178. 

54. Pa.—^Bregman v. Exley, 46 A.2d 
272, 354 Pa. 25. 

55. Cal.—^Markey v. Danvllle Ware- 
house & Lumber, Inc., 259 P.2d 19, 
119 C.A.2d 1. 
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permissible use, a bus-stora^e facility use is pro- 
hibited in such a cominercial zone.®® 

§ 153. Industrial Districts 

Manufacturfng Is authorized in an industrial zone. 

An ordinance establishing an industrial zone with- 
out defining the term “industrial” as used therein 
authorizes the use of properly within the district 
for manuracturing.®*^ Under a provision permitting 
industrial uses in an industrial zone as well as any 
use permitted in a residential or commercial district, 
except that the erection or operation of structures 
or uses for any purpose which constitutes a nuisance 
is not permitted, the use of a building as a labor 
camp is not a nuisance and is permitted in an in¬ 
dustrial zone.®® A provision in a zoning ordinance 
prohibiting the erection in an industrial area of any 
building for use so dangerous as to constitute a 
public hazard does not justify refusal to permit a 
truck terminal, even though the trucks may con¬ 
stitute a traffic hazard, but must be limited in its 
construction to such public menaces as fireworks 
factories, poison manufacturing plants, etc.®® Au- 


thorization for a “freight terminal” in an industrial 
district includes a railroad, waterway, and motor 
freight terminal.®® 

Where land adjacent to land then owned by a 
light company was already purchased, or being pur- 
chased, by the company at the time of the enactment 
of a zoning ordinance putting property owned by a 
light company, and extensions thereof adjacent to 
and contiguous to company^s existing buildings, in 
an industrial district, the land purchased is includ- 
ed within the industrial area.®^ 

§ 154. Use within Specified Distance of Par- 
ticular Premises 

General rules appiy as to the construction and opera¬ 
tion of zoning provisions prohibiting specified uses and 
businesses within specified distances from particuiar 
types of premises. 

General rules as to the construction and opera¬ 
tion of ordinances or regulations appiy in the case 
of provisions prohibiting certain businesses and 
uses of property at a location within a certain dis¬ 
tance of specified other premises,®2 such as a 
church,®® and within certain distance of premises 


se. Cal.—Peoplo v. Binzley, 303 P.2d 
903, 146 C.A.2d Supp. 889. 

57. Ohio.—Murdock v. City of Nor- 
wood, Com.Pl., 67 N.B.2d 867. 

“Manufacturing" as a permitted use 
see infra § 168. 

58. N.T.—Whlte v. Hartnett, 104 N. 
Y.S.2d 669, 278 App.Dlv. 760, rear- 
grument denled 105 N.Y.S.2d 535, 
278 App.Div. 889. 

.S9. Pa.—Tometta v. Whitemarsh 
Tp., 67 Pa.Dist. & Co. 691, 66 
Montg. Co. 49. 

.60- N.Y.—City of Buffalo v, Boad- 
way Transit Co., 104 N.E.2d 96, 303 
N.Y. 463. 

.61. Pa.—^In re A. N. “AB" Young 
Co.. 89 A.2d 493, 371 Pa. 274. 

.62. N.J.—^Newark Athletic Club v. 
Board of Adjustment of Newark, 
144 A. 167. 7 N.J.M1SC. 66. 

Po.—Staples V. McShaln, 70 Pa.Dist. 
& Co. 656. 

38 C.J. p. 74 notes 24, 26. 
iDeslgnated Street 

Ordinance restricting use of prop¬ 
erty within specified distance of cer¬ 
tain Street is applicable only to 
Street designated. 

Pa.—^Humphreys v. Schofleld, 14 Pa. 

Bist & Co. 127. 

JSigiL 

(1) XJiider zoningr resolution pro- 
hlblting maintaining of a slgn wlth- 
iu two hundred feet of an arterial 
highway, advertising a business or 
jaervice, terms “business" and “serv- 
-ice" had a commercial meaning and 
:xelated to an activlty performed for 


compensation or proflt, and mainte- 
nance of a slgn soliciting member- 
shlps in a nonprofit organization 
which advocated remodeling of Unit¬ 
ed Natlons Into a world govemment 
as best means of achieving peace, 
was not prohibited. 

N.Y.—^People v. Purvls Estate, Inc., 
128 N.Y.S.2d 482, 283 App.Div. 811. 

(2) Erection of signs as permit¬ 
ted use see infra § 168. 

Tllling statioa 

(1) With respect to distance 
within which gasoline station may be 
erected from the nearest exit or en- 
trance to a public school, the same 
need exists for protectlon, regardless 
of whether the district is restricted 
or unrestrlcted. 

N.Y.—^Bruchhausen v. Murdock, 9 N. 
T.S.2d 923, 170 Misc. 187, afflrmed 
16 N.Y.S.2d 103, 268 App.Div. 797, 
reargument denled 17 N.Y.S.2d 480, 
268 App.Div. 906. 

(2) Facts that two fllling sta- 
tions, lawfully built, were within 
one hundred feet from two movlng 
picture theaters, that third fllling 
station, proposed to be bullt on op¬ 
posite side of Street from such other 
stations, would give opportunity for 
drivers of automobiles on such side 
of Street to get supplies without 
Crossing trafflc, and that considerable 
parking space was intended to be 
established on part of lot occupied 
by new station, thereby lessening 
trafdc hazards, showed no exceptlon- 
al conditions justifying waiver of 
rule, established by city ordinance, | 
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, against erection or use of buildings 
I for sale of gasoline within three hun- 
I dred feet from motion picture the- 
ater. 

Md.—^Mayor and City Council of Bal- 
timore v. Byrd, 62 A.2d 688, 191 
Md. 632. 

(3) City ordinance providing that 
no part of fllling station, bus ter¬ 
minal, etc., shall be within three hun¬ 
dred feet of lot line of plot on which 
is located building used as a the- 
ater, etc., or used as a church, etc., 
was not only Intended to avoid traf- 
fic hazards in area where pedestrians 
converge on place of assemblage, but 
also risk of flre, and in case of a 
church, noises and interruptione that 
would interfere with worship and 
comfort and quiet of worshippers. 
N.J.—Vine v. Board of Adjustment of 
Village of Ridgewood, 56 A.2d 122, 

136 N.J.Law 416. 

Begnlatioii held inapplloable 
N-Jw—.Savitz-Denbigh Co. v. Blgelow, 

137 A 439, 6 N.J.Misc. 633. 

63. Md.—^Miles v. McKinney, 199 A. 

640, 174 Md. 661, 117 AL.R. 207. 
N.J.—Newark Athletic Club v. Board 
of Adjustment of Newark, 144 A 
167, 7 N.J.M1SC. 66. 

g illin g station is within meaning 
of Word “garage," in zoning ordi¬ 
nance forbldding garage within spec- 
Ifled distance of church. 

N.J.—Wilinski v. Haddon Tp., 153 
A 97, 9 N.J.M1SC. 140. 
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such as school,®^ hospital,®® or public gathering 
place.®® The restricted area must be measured in 
accordance with the provisions of the regulation,®^ 
and ordinarily such area is measurable by a straight 
line from one point to the other, and not necessarily 
along a course accessible to travel.®® 

§ 155. Other Tenns and Uses 

In determining the operatfon and efTect of zoning 
regulatione as permitting or excluding particular ueee of 
property, the courte have construed varloue provisione of, 
or terms in, such regulations. 

In determining the operation and effect of zoning 
ordinances or regulations as permitting or exclud¬ 
ing particular uses of property, the courts have con¬ 
strued various provisions of, or tenns in, such regu¬ 
lations,®® such as “cabana,”*^® “commercial enter- 
prise,**'^^ ‘‘commercial purposes,”72 "contractores 
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piant and storage therefor,”73 "electric plants,*'^^ 
"freight tenninal,’^76 “frontage,”*^® "industrial es- 
tablishment,ee77 '‘industrial process,”*^® "oil filling 
station,”79 "public or semi-public buildings,*'®® 
"store, shop, or permanent office,^’®! and "struc- 
ture.”82 

‘^Commufiity* water works. Under a zoning ordi- 
nance permitting the use of land for a "communitye* 
water works, the water works of a village serving 
the inhabitants of the village and contiguous areas 
is a "community” water works.®® 

^‘Conventf* The living together of a group of 
men who are priests and lay brothers of a religious 
organization does not constitute the premises a 
"convent” as that term is used in a zoning regu- 
lation.®^ 


64. N.X—^Newark Athletlc Club v. 
Board of Adjustment of Newark, 
144 A. 167, 7 N.J.Misc. 65. 

BeUgrious school lield Included 
N.Y.—^People ex rei. Jane David 
Holdinsr Corporation v. Murdock, 
268 N.T.S. 662. 241 App.Dlv. 626, 
afflrmed 191 N.B. 588, 264 N.T. 609. 

Jane David Holding Corporation 
V. Murdock, 271 N.T.S. 177, 160 
Misc. 697. 

65. N.T.—^Frax Realty Co., Inc. v. 
Kleinert, 205 N.T.S. 728, 128 Misc. 
256. 

38 C.J. p. 74 note 24 [a]. 

Hospitals generally see Infra S 104. 

Accessory biUlding 
Building used as laundry, power 
house, and ambulance garage, in 
which gasoline and fuel were stored 
but no patients or staff members 
housed, was not a “hospital build¬ 
ing” wlthin zoning resolution estab- 
lishing prohibited area within two 
hundred-foot radius of hospital 
buildings, and gasoline Service sta- 
tion could therefore be properly ex- 
tended to a point within two hun- 
dred feet thereof. 

N.T.—Application of Sinclair Re- 
flnlng Co., 92 N.T.S.2d 621, 276 
App.Dlv. 774. 

66. N.J.—^Bentley v. Board of Ad¬ 
justment of Lawrence Tp., Mercer 
County, 10 A.2d 459, 123 N.J.Liaw 
556. 

67. N.J.--Vlne V. Board of Adjust¬ 
ment of Village of Rldgewoo^ 66 
A2d 122, 136 N.J.Law 416. 

38 C.J. p. 74 notes 19 [a]. 21 [a]. 

Word ^'stniotnro^’* within zoning 
ordinance providlng that a gasoline 
Service station may be established 
with consent of owners of majority 
of property within one hundred feet 
of proposed structure, referred to 
and contemplated only proposed maln 


building, and it is from that struc¬ 
ture that one hundred feet measure- 
ment must be made in order to de- 
termlne from which propertles own¬ 
ers* consent Is required. 

Pa.—Appeal of Hertrick, 137 A.2d 
310. 391 Pa. 148. 

68. N.J.—^Vine v. Board of Adjust¬ 
ment of Village of Rldgewood, 56 
A.2d 122, 136 N.J.Law 416—Lan- 
gella V. City of Bayonne^ 46 A.2d 
789, 134 N.J.L.aw 235. 

69. Conn.—State ex reL Heimov v. 
Thomson, 37 A.2d 689, 131 Conn. 8. 

Pa.—^Bryan v. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 2 Bucks Co. 16—Ap¬ 
peal of &echovitz, Com.Pl., 3 
ChestCo. 68—City of Wllllamsport 
V. Grieco, Com.PL, 6 Lycomlng 76— 
Appeal of Senn, Com.Pl., 5 Lycom¬ 
lng 70—^Appeal of Lycomlng Coun-* 
ty School Bd., Com.Pl., 3 Lycomlng 
162—^Lower Merion Tp. v. Hobson, 
Com.Pl., 70 Montg. Co. 90—^Town- 
ship of Whitemarsh v. Chemical 
Concentrates Corp., Com.PL, 62 
Montg.Co. 258. 

7a Fla,—Godson v. Town of Surf- 
side, 8 So.2d 497, 150 Fla. 614. 

71. Cal.—Jones v. Robertson, 180 P. 
2d 929, 79 C.A.2d 813. 

72. Mass.—Building Com’r of Town 
of Brookline v. McManus, 160 N.B. 
887, 263 Mass. 270. 

73. Pa.—Appeal of Kiddy, 143 A. 
909, 294 Pa. 209. 

74. N.T.—^People ex rei. Taylor v. 
Walsh, 248 N.T.S. 763, 140 Misc. 26. 
‘OBleotzlo Central station power 

plants” within building zoning reso¬ 
lution are chief or Central stations 
in which fuel is burned for generat- 
ing current; transformer and distrlb- 
utlng station were held not within 
prohibition of zoning law as “electric 
Central station power plants.” 
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N.T.—^People ex rei. Taylor v. Walsh, 
supra. 

76. N.T.—City of Buffalo v. Road- 
way Transit Co., 104 N.E.2d 96, 303 
N.T. 453. 

76. Term '^rontage” Includes streets 
on which a lot fronts breadthwise 
but does not Include a Street on 
which such lot abuts lengthwise. 
Ohio.—State ex rei. Gulf Reflning 

Co. V. De France, 100 N.B.2d 689, 
89 Ohio App. 1. 

77. Conn.—^Abbadessa v. Board of 
Zoning Appeals of City of New 
Haven, 54 A.2d 676, 134 Conn. 28. 

78. R.I.—^Ralston Purina Co. v. Zon¬ 
ing Board of Town of Westerly, 12 
A.2d 219, 64 R.r. 197. 

Ooal buBlnesB not Inclnded 
R,!.—^Ralston Purina Co. v. Zoning 
Board of Town of Westerly, supra. 

79. Kan.—Simmonds v. Mesm, 7 P. 
2d 506, 134 Kan. 419. 

sa Utah.—^Provo City v. Claudln, 63 
P.2d 670, 91 Utah 60. 

81. Chlldren’8 nuvsery and day school 
not Inclnded 

Tex.—^Bryan v. Darllngton, Civ.App., 
207 S.W.2d 681. 

82. Mich.—C. K. Eddy & Sons v. 
Tiemey, 267 N.W. 852, 276 Mich. 
333. 

Mlnn.—Village of St. Louis Park v. 
Casey, 16 N.W.2d 469, 218 Mlnn. 
394, 165 A,D.R. 1128. 

Tex.—^Fort Worth & D. C. Ry. Co. v. 
Ammons, Clv.App., 216 S.W.2d 407. 

83. IlL—Odd Pellows Oakridge Cem- 
etery Ass’n v. Oakridge Cemetery 
Corp., 144 N.E.2d 853, 14 llLApp. 
2d 878. 

84. Wis.—^Misslonaries of Our Lady 
of La Salette v. Village of White- 
flsh Bay, 66 N.W.2d 627, 267 Wis. 
609. 



§§ 155-157 ZONINfi 

eighborhood** as used in a zoning ordinance 
prohibiting buildings whose architectural appeal and 
functional plan is so at variance with the other struc- 
tures in the immediate neighborhood as to cause sub- 
stantial depreciation in the property values thereof 
extends further than the adjoining property and 
varies according to the conditions.85 

'^Office** The term “office” as used in a zoning 
ordinance is to be construed in accordance with its 
ordinary and generally accepted meaning.^® 

^'Office building.*^ Under ordinance permitting use 
of premises for “office building,” quoted phrase 
identifies a type of business enterprise in which the 
supplying of office space to tenants is the primary 
business conducted by the owner on the premises.^*^ 

'^Profession"; '^professionali* The words “pro- 
fession” or “professional” may be used in different 
senses in zoning ordinances depending on the cir- 
cumstances.88 in a narrow and classic sense, the 
term “profession” should be confined to the so-called 
leamed professions of theology, medicine, and 
law;89 while in a broad sense, the term “profession” 
may be considered as including an occupation, if 
not purely commercial, mechanical, agricultural, or 
the like, to which one devotes oneself ,* a calling in 
which one professes to have acquired some special 
knowledge used by way either of instructing, guid- 
ing, or advising others, or of serving them in some 
art.^0 

A radio mast seventy feet in height was not with- 
in a provision of a zoning ordinance permitting 
public Utilities in a residential zone.^i 

"Stoneyardi* The use of premises for the dis- 
play and sale of finished monuments, which are nei- 
ther fabricated nor lettered on the premises, does 
not constitute such premises a “stoneyard” within 
meaning of zoning ordinance prohibiting the use of 
property in a commercial district for a stoneyard or 
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monumental works, a stoneyard being defined in the 
ordinary sense as a yard in which stones are cut, 
shaped, broken, or the like.®2 

§ 156. -Abattoir; Slaughterhouse; Stock- 

yard 

<'Abattolp” and “slaughterhous©»» wlll not be con- 
strued as synonymous where the zoning regulations treat 
them differently. 

The fact that the dictionary regards “abattoir” 
and “slaughterhouse” as S3monymous must be dis- 
regarded where the zoning regulations treat them 
differently.^^ A structure for the slaughter of ani- 
mals used exclusively by the owner for his own pur- 
poses without making the facilities available to the 
public has been held to be a “slaughterhouse” and 
not an “abattoir,” where the zoning ordinances im- 
pose greater restrictions on the use of property for 
an abattoir.^^ The killing and dressing of fowl by 
poultry raisers and dealers does not make the prem¬ 
ises where such work is done an “abattoir” or 
“stockyard.”^® 

§ 157. -Agricultural Uae; Farm; Nurs- 

ery; Greenhouse 

A provision exempting agricultural use from zoning 
regulations Is to be construed In accordance with common 
and approved usage. 

The term “agricultural use” in a provision ex¬ 
empting such use from the zoning regulations is to 
be construed in accordance with common and ap¬ 
proved usage without enlargement or restriction and 
without regard to conceptions of expediency.^® A 
use is within the exemption if it is agricultural, 
without regard to how detrimental such use may be 
to property in the neighborhood.^'^ The storage of 
tobacco in a barn is within the protection of the 
provision that the zoning regulations shall not be 
deemed to prohibit the use of land for agricultural 
purposes or the construction or use of buildings 


85. Wis.—state ex rei. Saveland 
Parjt Holding Corp. v. Wieland, 69 

K. W.2d 217, 269 Wls. 262, certiorari 
denied 76 S.Ct -81, 850 U.S. 841, 100 

L. Ed. 750. 

86 . Colo.—Jones v. Board of Adjust- 
ment, 204 P.2d 560, 119 Colo. 420. 

87. Colo.—^Jones v. - Board of Ad- 
justment, supra. 

88 . Pa.—^Leaver v. Board of Adjust- 
ment, 10 Pa.Dlst. & Co.2d 333, 6 
Bucks Co. 249. 

Professional office as accessory to 
residential use see infra § 177. 

89. Pa.—^Leaver v. Board of Adjust- 
ment, supra. 

80., Pa.—^Lioaver v. Board of Adjust- 
ment, supra. 


91. U.S.—Kroeger v. Stahl, D.C.N.J., 
148 P.Supp. 408. 

Radio mast permitted as accessory 
to residential use see infra § 177. 

92. Mo.—EJUllian v. Brith Sholom 
Congregation, App., 154 S.W.2d 887. 

N.J.—City of Newark v. Lippmen, 
177 A. 656, 13 lSr.J.Misa 248. 

98. Mich.—^Baura v. Thomasma, 32 
N.W.2d 369, 321 Mich. 139. 

94. Mich,—^Baura v. Thomasma^ su¬ 
pra. 

95. Mass.—Petros v. Superintendent 
and Inspector of Buildings of City 
of Lynn, 28 N.E.2d 233, 806 Mass. 
368, 128 A.L.R. 1210. 

Fowl not **animalB” 

A zoning ordinance prohibiting 
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**8tockyards, slaughtering of ani- 
mals*’ did not prohibit killing of 
chickens as carried on in retail poul¬ 
try business, the term ^'animals'* 
meaning quadruped and not a blrd 
or fowl. 

Ohio.—State ex rei. Del Monte v. 
Woodmansee, App., 72 N.E.2d 789. 

96. Mass.—^Moulton v. Building In¬ 
spector of Milton, 48 N.E.2d 662, 
312 Mass. 195. 

P€u—^Marple Tp. v. Grover, Com.Pl., 
33 Del.Co. 448. 

ITse of land for silo held permisslhle 
Mass.^Moulton v. Building Inspector 
of Milton, 43 N.E.2d 662, 812 Mass. 
195. 

97. Mass.—^Moulton ▼. Building In¬ 
spector of Milton, supra. 
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incident to the use of the land on which the build- 
ings are located for agricultural purposes.^8 

'Tarming’’ as used in a zoning regulation permit- 
ting use as a farm in certain districts is the act or 
business of cultivating and using land and soil for 
the production of crops for the use of man and ani- 
mals and incidental purposes, such as animal hus- 
bandry, stock-raising, or dairying;^^ and does not 
include the use of premises exclusively for the rais- 
ing of hogs.^ The erection of a building for the 
purpose of keeping swine before slaughtering vio- 
lates a zoning provision prohibiting the erection of 
a building for any commercial purposes except 
farming.2 

In determining whether a building sought to be 
erected and the use to which it was sought to be put 
constitutes a farm within a zoning ordinance per- 
mitting the operation of a farm in a residential dis- 
trict, consideration is required to be given to ali of 
surrounding circumstances.^ It has been held that 
such a provision has as its purpose the promotion of 
an atmosphere of family life rather than the de- 
velopment of a commercial enterprise,^ and does 
not authorize the use of premises substantially 
solely for the raising of poultry.5 

The test of whether or not a use not normally 
considered farming is “farming’’ is within a zon- 


ZONING § 157 

ing-regulation permitting farming is whether such 
use is incidental to farming operations or is an in- 
dependent or dominant enterprise.^ The produc¬ 
tion of a synthetic compost made of hay and com- 
cobs and treated with cyanamid, potash, and g 3 ^sum 
and used as a manure in the growing of mushrooms 
has been held not to be a forbidden ''manufactur- 
ing*’ but to be within the ambit of authonzed "farm¬ 
ing in ali its branches.”*^ A use of premises for 
the sale and distribution of milk not produced on 
the premises,8 or the raising of racing dogs^ is not 
a farm use. 

A provision in a zoning ordinance permitting the 
sale of farm products on farms from a roadside 
stand, provided the products sold are raised on the 
farm, authorizes the sale of milk, ice cream, and 
cheese where ali the ingredients except the flavor- 
ing are produced on the farm;io such a provi¬ 
sion does not restrict the farmer to the sale of farm 
produce in its natural state and permits the sale of 
farm-manufactured products.^i 

Nursery; greenhouse, Where the drcumstances 
indicate that the term was used with such mean- 
ing, "farm” has been held to include gardening or 
horticulture, so as to permit the operation in a resi¬ 
dential district of a nursery for the raising of 
plants.l 2 xhe words "greenhouse” and "nursery” 


98. Ky.—Southard v. Biddle, 305 S. 
W.2d 762. 

99, N.T.—Town of Mount Pleasant 
V. Van Tassell, 166 N.T.S.Sd 458, 
7 Misc.2d 643. 

Pa.—^Marple Tp. v, Grover, Com.Pl,, 
33 DeLCo. 448. 

Gonmioiily nnderstood slgnifloanca 
Word “farm’* within town zoning 
bylaw, permitting use of lands in 
slngle residential district as farms, 
should be given its commonly under- 
stood signidcance as land used for 
production of crops, livestock graz- 
ing, raising of hay for cows to pro¬ 
duce milk and other dairy products, 
raising of poultry and sale of chick- 
ens and eggs, or growing of fruit. 
Mass.—^Town of Lincoln v. Murphy, 
49 N.E.2d 453, 814 Mass. 16, 146 
A.L.R. 1196. 

1 . Mass.—Town of Lincoln v. Mur¬ 
phy, supra. 

aPaxma in oonunnnity 
Raising of pigs in such quantitles 
or for purposes not usual to opera¬ 
tion of farms in commimity is not 
generally embraced within zoning 
ordinance provision allowlng use of 
premises as “farm” unless clearly 
so indicated. 

K.T.—Johnson v. Debaun, 185 N.T.S. 
2d 217, 206 Misc. 806. 


iTot Inoldental to use for acrrlonltoz^ j 
purposes 

Raising of pigs or' other animals 
as a business. with their conhnement 
all or most of time in buildings or 
pens occupying a small part of a 
large tract of land, with raising 
thereof not being incidental to use 
of tract for agricultural purposes, is 
not “farming" within meaning of 
zoning ordinance permitting such 
use. 

N.T.—^Town of Mount Pleasant v. 
Van Tassell, 166 N.T.S.2d 458, 7 
Misc.2d 643. 

Piersrsry not farming 
N.T.—^Town of Mount Pleasant v. 
Van Tassell, 166 N.T.S.2d 458. 

2 . Mass.—^Inspector of Buildings of 
Burlington v. Murphy, 68 N.B.2d 
918, 320 Mass. 207. 

3. N.T.—Colasuonno v. Dassler, 51 N. 
T.S.2d 870, 183 Misc. 904. 

4. N.T.—Colasuonno v. Dassler, su¬ 
pra 

5. N.T.—Colasuonno ▼. Dassler, su¬ 
pra. 

6 . Conn.—Chudnov v. Board of Ap- 
peals of Town of Bloomlleld, 154 A. 
161, 118 Conn. 49. 

Truok gardening and greenhouses 
1 Fact that zoning regulatlons al¬ 
lowlng farming in residential zone, 

I speoified,' in addition, truck garden- 

917 


ing, nurseries, and greenhouses, neg- 
atived intent that enterprises less 
obvlously related to farming be al- 
lowed. 

Conn.—Chudnov v. Board of Appeals 
of Town of Bloomfield, supra 

7. Pa—Gaspari v. Board of Adjust- 

ment of Muhlenberg Tp., 139 A.2d 
544, 392 Pa 7. 

. Growing of mutihroom spawn in 
horse manure is not “manufacture'^ 
but is “agriculture" and consequently 
is “farming in all its branches" per- 
mitted by zoning ordinance.. 

Pa.—Gaspari v. Board of Adjustment 
of Muhlenberg Tp., supra 

8 . Mass.—^Mioduszewskl v. Town of 
Saugus, 148 N.E.2d 655. 

9. Mass.—^Mioduszewskl v. Town of 
Saugus, supra 

10. Mass.—^Deutschmann v. Board 
of Appeals of Canton, 90 N.E.2d 
313, 325 Masa 297. 

11. Mass.—-DeutschmEinn v. Board 
of Appeals of Canton, supra 

N.H.—^Elimball v. Blanchard, 7 A.2d 
994, 90 N.H. 298. 

12 . Cal.—^Hagenburger ▼. City of 
Los Angeles, 124 P.2d 845, 51 C~A 
2 d 161. 

Pa—Townshlp of Marple v. Lsmam, 
30 A.2d 208, 151 PaSuper. 288. 
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§§ 157-158 ZONING 


as used in a zoning bylaw permitting such uses in 
residential districts are to be interpreted according 
to common and approved usage without enlargement 
or restriction.^^ However, such terms must be con- 
strued with respect to the context,!^ and a provi- 
sion requiring a permit for the construction of a 
greenhouse does not apply as to a small conserva- 
tory located in the rear of a private residence, to 
be used to raise plants and flowers solely for the 
personal pleasure of the resident.^^ 

A permitted greenhouse or nursery use includes 
the purchase and storage of plants until transplanted 
in season,^^ but Christmas trees and wreaths, con- 
sisting of dead wood, are not incidental or acces- 
sory to the greenhouse or nursery business and the 
storage and sale of such articles is not authorizedA^ 
A permitted nursery or greenhouse use does not 
authorize the sale, on the greenhouse premises, of 
tools and equipment for garden work; but does 
permit the sale, in connection with the sale of plants, 
of fungicides, insecticides, Chemicals, peat moss, 
humus, mulches, and fertilizers to be used in pre- 
serving the life and health of the plants sold.^® 

The use of a soil sterilization piant, if limited 
to improving the soil of the nursery, is within the 
scope of a nursery or greenhouse use;i® but the 
right to sell the sterilized soil is subject to the re- 
striction that such sales must be in conjunction 
with sales of plants from the nursery.^® A zoning 
regulation permitting a nursery and greenhouse use 
in a residential district does not authorize the opera- 


tors of such an establishment to engage in contract 
landscaping by using such premises as the head- 
quarters for trucks and men in so far as such busi¬ 
ness does not concem the transplanting of the nurs¬ 
ery or greenhouse stock.2i 

§ 158. -Billboard; Sign 

A zoning regulation permitting certain advertising 
aigns In a district prohibita advertising aigna other than 
those apeciflcally permitted. 

General rules are applied in the construction of 
zoning regulations as to advertising billboards and 
signs.22 Thus, a zoning regulation permitting cer¬ 
tain advertising signs in a district prohibits adver¬ 
tising signs other than those specifically permitted.^^ 
Gold-leaf letterings on the inside of the Windows and 
door of a drug store are not “signs” within the 
meaning of a zoning resolution regulating signs.2^ 
The erection in a residential area of a sign adver¬ 
tising a business conducted outside the area has been 
held improper;25 but an ordinance permitting the 
display of signs in a commercial district relating 
to the business conducted on the premises has been 
held not to prevent the maintenance of a sign re- 
ferring to a business conducted in another section.^* 
A zoning regulation prohibiting billboards, sign- 
boards, and advertising signs has been construed 
as limited to boards and signs used for general ad¬ 
vertising purposes and does not forbid a sign des- 
ignating the owner and user of a commercial build- 
ing.27 


13. Mass.—^Town of Needham v. 
Winslow Nurseries, Inc., 111 N.E. 
2d 453, 330 Mass. 95, 40 A.Li.R.2d 
1450. 

Uses permitted in residexitial dis¬ 
tricts in greneral see supra S 149. 

<<a-redn3ioii8e” defined 
Word ‘^greenhouse” as used in mu- 
nicipal zoning bylaw authorizing 
such use in single residence district, 
refers to huilding principally con- 
structed of glass wherein plants, 
flowers, and sometimes vegetables 
are raised for purposes of sale, and 
greenhouse business involves cultiva- 
tion of these or similar Products of 
soil and c^isposal of them to purchas- 
ers. 

Mass.—^Town of Needham v. Wins- 
^ low Nurseries, Inc., supra. 

•nxnxuety” deflned 
A “nursery,” as that term is used 
In zoning bylaw permitting such use 
in single residential district is es- 
sentlally a tree plantation, or place 
where trees, shrubs, plants, and the 
llke, are propagated from seed or 
otherwise for transplanting, for use 
as stock for grafting, and for sale. 


Mass.—^Town of Needham v. Wins- 
low, Nurseries, Inc., supra. 

14- Mass.—^Kenney v. Buildlng 
Com*r of Melrose, 52 N.B.2d 683, 
316 Mass. 291, 150 A.L.R. 490. 

16. Mass.—Renney v. Buildlng 
Com'r of Melrose, supra. 

18. Mass.—^Town of Needham v. 
Winslow Nurseries, Inc., 111 N.B. 
2d 468, 330 Mass. 95, 40 A.L..R.2d 
1460. 

17. Mass.—^Town of Needham v. 
Winslow Nurseries, Inc., supra. 

13. Mass.—Town of Needham v. 
Winslow Nurseries, Inc., supra. 

19. Mass.—Town of Needham v. 
Winslow Nurseries, Inc., supra. 

20. Mass.—Town of Needham v. 
Winslow Nurseries, Inc., supra. 

21 . Mass.—Town of Needham v. 
Winslow Nurseries, Inc., supra. 

22. La.—^Bwing v, Braun, App., 196 
So. 571. 

Pa.—Silver v. Zoning Bd, of Adjust- 
ment, 112 A.2d 84, 381 Pa. 41. 
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Commonwealth v. Parker, Quar. 
Sess., 33 Del.Co. 197, 87 Mun.L.R. 
80—Commonwealth v. Pressman,. 
69 Montg.Co. 27, 66 York Leg.Rec. 
202 . 

Size of sign 

Under zoning ordinance which per¬ 
mitted a sign pertaining to use as a 
permissible accessory on a lot occu- 
pied by dwelling provided sign didf 
not exceed more than one SQuare 
foot in area, erection of a sign eight 
square feet would not be permitted. 
N.H.—^Lee Sing Foo v. City of Man- 
chester, 88 A,2d 171, 97 N.H. 346. 

23. Mass.—Town of Needham v^ 
Winslow Nurseries, Inc., 111 N.EL 
2d 453, 330 Mass. 95. 

24. N.T.—^Madison Stores, Inc. v. 
Bnkay Sales Corp., 142 N.T.S.2d 
132, 207 Misc. 1091. 

25. N.J.—^Beckmann v. Teaneck Tp.,. 
79 A.2d 301, 6 N.J. 630. 

28. Pa.—^Borough of Prospect Park 
V. McClaskey, 30 A.2d 179, 151 Pa 
Super. 467. 

27. 111.—^Illinois Life Ins. Co. v. City 
of Chicago, 244 Ill.App. 185. 
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§ 159. -BoardingHouse; Hotd; Motel; 

Trailer Court 

A zoning provislon permitting the operatlon of a 
boarding fiouae wlll be construed aa referring to a r«8i- 
dence occupied by a private family which accepta lodgera, 
uniesa the ordinance indlcatea that the term Ia not to be 
ao limited. 

A provision authorizing the operation of a board¬ 
ing house will ordinarily be construed in accordance 
with its popular meaning as referring to a resi- 
dence occupied^ as a private family which accepts 
permanent boarders or lodgers as a business under- 
taking;28 but where the ordinance defines a board¬ 
ing or lodging house as a dwelling other than a 
hotel where lodging for compensation is provided, 
it is not necessary that the house be occupied as a 
residence by a private family,29 and the use of a 
building as a horne for music students is author- 
ized.20 The propriety of the operation of a board¬ 
ing house as accessory to a residential use of the 
property is discussed infra § 177, and the housing of 
hospital personnel in a dwelling as accessory to a 
hospital use and not within a prohibition of board¬ 
ing houses is considered infra § 176* 

The boarding of children has been held to be^i 
and not to be22 within a provision permitting the 
operation of a boarding house within a residential 
district. An ordinance, providing that in a dwell¬ 
ing or apartment occupied as a private residence 
one or more rooms may be rented or table board fur- 
nished, permits the use of an eight-room house to 
provide room and board to aged persons in connec- 
tion with an arrangement of the welfare depart- 
ment to refer aged persons needing physical assist- 
ance, but not medical attention.23 a zoning ordi¬ 


nance permitting the operation of a boarding house 
in a residential district does not authorize the opera¬ 
tion of a ''health farrn” primarily to furnish health 
and reducing treatments, with room and board be- 
ing fumished as merely incidental thereto.2^ A 
convalescent horne has been held within a zoning 
provision permitting boarding houses although a 
nurse is on the premises to render any necessary 

services.25 

Where the zoning regulations differentiate be- 
tween hotels and boarding houses, the distinguishing 
characteristic of a hotel is the transitory nature of 
its patronage, its guests being entertained from day 
to day, whereas in a boarding house, the guest is 
ordinarily under an express contract at a certain 
rate for a certain time.26 Where the zoning regu¬ 
lations permit boarding houses, but exclude hotels 
and inns, an establishment which fumishes board 
and lodging, but does not accept transient guests, is 
a boarding house and not a hotel or inn although 
it has accommodations for a hundred guests and is 
listed in the telephone directory as a hotel.27 

Under a zoning ordinance which requires that 
the use of a building in an apartment house district 
as well as the building shall conform to the re- 
quirements for a dwelling, the use of a building as 
a family hotel or a hotel for transients, and to fur¬ 
nish meals to its residents and their guests, but 
not to the general public, is proper.38 

MoteL Unless the zoning regulations specially 
define the term ‘'hotel” so as to exclude motels and 
motor courts,29 a motel or motor court is generally 
regarded as a hotel within the meaning of the zon¬ 
ing regulations,^® despite its name, mode of con- 


228. Mo.—City of St. Liouls v. Art 
Publication Soc., App., 203 S.W,2d 
902. 

Klmitatioii. on nnmbez of boarders 
Under zoning ordinance creating 
single-family district and providing 
that as an accessory use rooms In 
main building could be rented, and 
table and board fumished for pay to 
not more than four persons for defi¬ 
nite periods, comma after word 
‘*rented’* did not create a right to 
use property in single-family district 
as a lodging house for more than 
four persons although no board was 
fumished. 

Ohio.—City of Cleveland Heights v. 
Glowe, App., 97 N.E3.2d 226. 

29. Mo.—City of St. Louis v. Art 
Publication Soc., App., 203 S.W.2d 
902. 

30. Mo.—City of St. Louis v. Art 
Publication Soc., supra. 

31. Mlss.—City of Gulfport v. Dan¬ 
iels, 87 So.2d 218. 


32. N.T.—City of Yonkers v. Hor- 
owitz, 226 N.T.S. 252, 222 App.Div. 
297. 

33. R.I,—^Von Housen v. Zoning Bd. 
of Revlew of Town of East Provi- 
dence, 124 A.2d 550. 

34. N.T,—People v. Gold, 6 N.Y.S.2d 
264. 

35. N.Y.—Shegda v. Village of Lan- 
caster, 80 N.Y.S.2d 517, 192 Misc. 
560, affirmed 86 N.Y.S.2d 655, 274 
App.Div. 1087, 

Nursing horne as a boarding or lodg¬ 
ing house see infra § 164. 

36. N.Y.—^People v. Gold, 6 N.Y.S.2d 
264. 

37. N.Y.—Simmons v. Pinsky, 58 N. 
Y.S.2d 578, 185 Misc. 549. 

38. N.H.—^Lee Slng Foo v. City of 
Manchester, 88 A.2d 171, 97 N.H. 
346. 

39 . N.Y.—^Maturi v. Balint, 130 N.Y. 
S.2d 122, 204 Misc. 1011. 


40. N.J.—Schermer v. Premar Corp., 
114 A2d 757. 36 N.J.Super. 46. 
N.Y.—Maturi v. Balint. 130 N.Y.S.2d 
122 , 204 Misc. 1011. 

“Tonxist oonrlf* or 'hnotor oonrt” 
are eQuivalent to hotel within munlc- 
ipal zoning ordinance allowing con- 
struction of hotels in residential dls- 
tricts and permit to construet tourist 
court should have been granted. 
S.C.—Purdy v. Moise, 75 S.B.2d 606, 
223 S.C. 298. 

BEotel as an <6nn” 

Whether motel was an Inn within 
meaning of town zoning ordinance 
permitting use of property in busi¬ 
ness district for a tearoom, boarding 
house, or inn depended on what mem- 
bers of town leglslatlve body meant 
when they used word *4nn'* In ordi¬ 
nance. 

N.Y.—'Von Der Heide v. Zoning Bd. of 
Appeals of Town of Somers, West- 
chester County, 123 N.Y.S.2d 726, 
204 Misc. 746, afflrmed 126 N.Y.S.2d 



101 C.J.S. 


§§ 159-160 ZONING 


struction, and the fact that food and drink are not 
available at the option of the guest.'*^ Thus a mo- 
tel has been held to be a hotel within a zoning regu- 
lation permitting hotels and apartment houses with¬ 
in a designated area.'*^ ^ motel is not within a 
zoning provision permitting the operation of a 
boarding house or inn, where the ordinance is sub- 
sequently amended to provide that the terms “board¬ 
ing house” and “inn” shall not include a motel or 
tourist camp>3 A motor court has been permitted 
under a zoning ordinance permitting lodging houses 
in a multiple-residence district, where the ordinance 
defines “lodging house” as a dwelling other than a 
hotel providing lodging for at least a specified num- 
ber of persons.^^ 

A motel has been permitted in a business dis- 
trict.^5 A zoning ordinance unqualifiedly exclud- 
ing dwellings and tourist camps from light manu- 
facturing districts, and expressly permitting motels 
only in business districts, discloses a legislative in- 
tent to treat motels as a variety of tourist camp and 
to exclude them from manufacturing and indus- 
trial areas.*^^ 

General zoning regulations will not control, with 
respect to the construction of motels, over sections 
dealing directly with the construction of motels in 
residential districts.^*^ 

A trailer camp is not permitted in a residential 
district restricted to dwellings, apartment houses and 


hotels, and lodging houses and boarding houses>^ 
Under a zoning ordinance prohibiting uses not ex¬ 
pressly authorized, a house-trailer court is prohibited 
where it is not expressly mentioned.^® The rental 
of lots for use by house trailers is a use of the prcm- 
j ises for commercial and not for residential purposes 
within an ordinance zoning the area as residential.5<> 
An ordinance prohibiting the use of property within 
a commercial zone for a trailer camp, or the plac- 
ing of trailers on land for occupancy as a place of 
temporary or permanent residence is violated by 
one in the business of repairing trailers who per- 
mits the owners of trailers being repaired to reside 
in trailers on his premises until the repair is fin- 
ished.5i House trailers as subject to zoning regula¬ 
tions as to the architectural and structura! design 
of dwellings is discussed supra § 146. 

§ 160. -Building 

Recourse must be had to the legislative purpose and 
to the particuiar facts and circumstances in construlng 
the Word '^building’’ as used in a zoning ordinance. 

In construing the word ‘building” as used in a 
zoning ordinance or regulation, recourse must be 
had to the legislative purpose and to the particuiar 
facts and circumstances but in the absence of 
an 3 rthing to indicate that such construction is im- 
proper the word will be construed in accordance 
with its ordinary and popular meaning.62 An open- 
air motion picture theater, having no roof and en- 
closed only by fences with the seats set on the 


852. 282 App.Div. 1076, reargument 
and appeal denled 127 N.Y.S.2d 852, 
283 App.Dlv, 713. 

41. N.J.—Schermer v. Fremar Corp-» 
114 A.2d 767, 86 N.J.Super, 46. 

42. N.J.—Schermer v. Fremar Corp., 
supra. 

43. N.T.—^Von Der Heide v. Zoning 
Bd. of Appeals of Town of Somers, 
Westchester County, 126 N.T,S.2d 
862, 282 App.Div. 1076, reargument 
and appeai denled 127 N.Y.S.2d 852, 
283 App.Div. 718. 

44 . S.D.—^Luedke v. Carlson, 41 N. 
W.2d 662, 78 S.D. 240. 

Hotel as axMurtmttLt house or hotel 
Under zoning ordinance deflning 
apartment house as building designed 
to be occupled by three or more fam- 
illes living independently of each 
other as separate housekeeping unit, 
and defl ni ng a hotel in same manner 
except that. individuals live Inde¬ 
pendently biit have common heating 
systexn and general dining room, a 
two-story building containlng thirty- 
two rooms, each of whlch had house¬ 
keeping facllltles, with other facill- 
ties, Includlng parklng facillties for 
thlrty-six automobiles, helng provld- 
ed in addition thereto, though com- 


monly referred to as a “motel,’' was 
an apartment or hotel, and could be 
constructed in districts in which 
such uses were permitted. 

N.Y.—Maturi v. Balint, 130 N.Y.S.2d 
122, 204 Misc. 1011. 

45- N.Y.—^Downey v. Incorporated 
Village of Ardsley, 162 N.Y.S.2d 
195, afflrmed 158 N.Y.S.2d 806, 3 
App.Div.2d 668. 

Uses permitted and prohibited in 
business districts generally see 
supra § 161. 

46. N.Y.—^Hinna v. Board of Ap¬ 
peals of Town of Hempstead, 170 
N,Y.S.2d 12. 

4/7- Vt—Thompson v. Smlth, 129 A. 
2d 638, 119 Vt. 488. 

43. N.J.—^Mlchaels v. Township 
Committee of Pemberton Tp., Bur¬ 
lington County, 67 A.2d 324, 3 N.J. 
Super. 623. 

49. La.—City of New Orleans v. La- 
fon, App., 61 So.2d 270. 

59. La.—City of New Orleans v. 
Louviere, App,, 62 So.2d 761. 

61. Pa.—Commonwealth v, Beed, 67 
.A.2d 288, 166 Pa.Super. 114. 

52. Conn.—Middlesex Theatre v. 
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CommisBloner of State Police, 20 
A.2d 412, 128 Conn. 20. 

Ky.—Netter v. Scholtz, 138 S.W.2d 
951, 282 Ky. 493. 

N.Y.—Corning v. Town of Ontario, 
121 N.Y.S.2d 288, 204 Misc. 38. 
Zoning regulations with respect to 
architectural and structural de- 
signs generally see supra S3 141- 
147. 

53. Mass.—"Wilbur v. City of New- 
ton, 18 N.B.2d 366, 302 Mass. 38. 
Pa.—Appeal of Shapiro, Com.Pl., 94 
Plttsb.Leg.J. 133. 

S.C.—Stevenson v. Board of Adjust- 
ment of City of Charleston, 96 S.R 
2d 466, 230 S.C. 440. 

Words “eadstliLg building” as used 
in zoning ordinance of clty providing 
that in all apartment districts ali 
lots should have front yards of a 
minimum of fifteen feet depth except 
where an “existlng building" in 
apartment district has a front yard 
depth greater than flfteen feet, and 
such depth should be established 
depth of front yards for all lots In 
block on same side of Street, means 
a building whlch was in existence at 
time of adoption of ordinance. 

Fla.—^Fortunato v. City of Coral Ga,- 
bles, 47 So.2d 821. 
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grotind between the screen and the projection booth, 
is not a ‘n}uilding,”54 a sand hopper may prop- 
crly be regarded as a '‘btiilding.”56 

§ 161. - Business 

The Word '^business” as used In a zoning ordinance 
ia a comprehensive term embracing everything at which a 
person may be employed. 

The word **business” as used in zoning ordinances 
is a comprehensive term embracing everything at 
which a person may be employed, and means that 
which occupies the time, attention, and labor of men 
for the purpose of a livelihood or profit, and in its 
broad sense connotes the efforts of men, by dealing 
with each other, to improve their individual eco- 
nomic conditions.®® The use of a building as an 
armory is not a “business” or ‘‘business use” within 
a zoning regulation prohibiting such uses.57 The 
use of a room in the basement of a multiple dwell- 
ing as a depositary for a tailor shop located else- 
where has been held not to be a business use of the 
premises but where plaintiffs propose, not merely 
a basement room in a multi-family house to be used 
for the purpose of pick-up by any merchant of any 
tailoring and cleaning firm but a room equipped to 
operate as an integral part of a business of dry- 
cleaning to be systematically served by it and in ef- 
fect to function as its inlet, the occupation consti- 
tutes a “business” within the prohibition of a zoning 


ordinance exduding business from residential dis- 
tricts.5® The use of a building for office purposes 
is within the prohibition of an ordinance forbidding 
the use of any structure in the area for business of 
any kind.®® 

§ 162. -Club; Fratemity 

In the absence of a definition of the word *^club” !n 
a zoning ordinance, it will be given its usual meaning as 
an organization or assoclation of persons who meet or 
iive together for social, educationalj or simllar purposes. 

Where the term “club” as used in a zoning ordi¬ 
nance is not defined therein, it is to be construed as 
meaning an organization or association of persons 
who meet or live together for the purposes of so- 
cial intercourse or the promotion of some common 
object such as the pursuit of literature, Science, 
politics, or good fellowship.®^ A nonprofit Corpo¬ 
ration organized to provide its members and their 
families swimming, recreational, and social facili- 
ties is a “club,”®^ and a Corporation whose members 
are the affiliated clubs and their members is a private 
Club.®® 

Where no provision of the zoning ordinances 
specifically restricts the right to use property as a 
clubhouse, the court will not resort to a strained 
construction of the ordinances to reach that resuit.®^ 
Where a zoning ordinance permits “clubhouses” and 
“dormitories” in a residential district, and the quoted 
tenns are not defined in the ordinance, they are to 


54. Conn.—^Middlesex Theatre v. 
Commlssioner of State Police, 20 
A.2d 412, 128 Conn. 20. 

55. Mass.—^Wilbur v. City of New- 
ton, 18 N.E.2d 365, 802 Mass. 38. 

56. N.J.—^Zahn v. Board of Adjust- 
ment of City of Newark, 133 A.2d 
368, 46 ISr.J.Super. 516. 

Business distrlcts or zones see supra 
§ 161. 

Funeral establishment as business 
see infra § 174. 

Malntenance of dziveway across 
corner of lot in residential district 
zone to afCord access to parklng 
space at rear of defendants* restau¬ 
rant, and the use of a part of vacant 
lot as a parking lot for patrons of 
defendants' restaurant did not con¬ 
stitute use of lot for purpose of con- 
ductlng restaurant business within 
restrictions of comprehensive zoning 
ordinance. 

lua.—State ex rei. Szodomka v. Gru- 
ber, 10 So.2d 899, 201 La. 1068. 

57. Ga.—Snow v. Johnston, 28 S.B. 
2d 270, 197 Ga. 146. 

58. Miss.—^Plagg v. Murdock, 15 N. 
T.S.2d 635, 172 Miss. 1048. 

Laundries and dry-cleaning estab- 
lishments generally see infra § 167. 

59. N.J.—Zahn v. Board of Adjust- 


ment of City of Newark, 183 A.2d 
868 , 46 N.J.Super. 616. 

Garment pick-up depot as accessory 
use see infra § 176. 

60, N.J.—Carroll v. Board of Ad- 
justment of Jersey City, 88 A.2d 
448, 15 N.J.Super. 368. 

61. Pa.—-United Cerebral Palsy 
Ass*n of Philadelphia and Vlcinlty 
V. Zoning Bd, of Adjustment, 114 
A.2d 331, 382 Pa, 67. 

D. B. S. Bldg. Ass'n v. City of 
Brie, 111 A.2d 867, 177 Pa.Super. 
487. 

Pollock V. Borough of Potts- 
town, Com.Pl., 68 Montg.Co., 840. 
Commnalty olub 

Where zoning ordinance estab- 
lished residential zone but permitted 
therein “communlty house, or club, 
except where the Principal activity is 
one customarily carried on &a & busi¬ 
ness,” only type of club permitted in 
residence zone was a community 
Club; where membership in club 
was limited to employees of certain 
Corporation with associate member- 
ships for their immediate families 
and Club was operated for benefit of 
members and guests for sports, rec- 
reation, and social activities, club 
j was not a ”community club." 
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Conn.—Gilbert v. Town of Hamden, 
68 A.2d 167, 135 Conn. 630. 

62. Pa,—Steppler v. Board of Ad¬ 
justment of Radnor Tp., 5 Pa.Dist. 
& Co.2d 8, 42 DehCo. 341. 

63. Tex.—Waco Pederation of Wom- 
en's Clubs v. Goddard, Civ.App., 
275 S.W.2d 641. 

64. N.T.—^Dunklrk Aerie, No. 2447, 
Praternal Order of Bagles v. City 
of Dunkirk, 87 N.Y.S.2d 202, 274 
AppJDiv. 686. 

CoBLdtLot for proftt 
Purnishing of food and drink by 
fraterna! organization to its members 
in its proposed clubhouse would 
not constitute a use of premises for 
Public eatinsr or drinking conducted 
for "profit” within purview of City 
ordinance providing that business 
districts were Intended for cer^n 
uses including a place of publlc as- 
sembly, entertainment, eatlng, or 
shelter when conducted for ‘profit,” 
slnce word "profit" as used in or¬ 
dinance related to commercial or 
business enterprises. 

N.T.—Dunkirk Aerie, No. 2447, Pra¬ 
ternal Order of Bagles v. City of 
Dunkirk, supra. 
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bc constnied in their broadest possible sense.*® 
Under a zoning regulation pennitting cltibs except 
those whose chief activity is a Service customarily 
carried on as a business, a club engaged primanly 
in social activities and the operation of a dining 
room may build an addition to their building for use 
as a lecture hall.®® 

A college fratemity is within a zoning provision 
authorizing fraternities,®'^ and a labor union main- 
taining premises for the use and entertainment of 
its members and to carry on the business of the 
union is a fratemity within such a provision.®® 

§ 163 . -Garage; Parking Lot; Used 

Car Lot 

Garages, parking lota, and tiaed car lota have been 
the sirbject of zoning regulatione permitting or proTiIblt- 
Ing their operation In partlcular uae zonea. 

Garages have been pennitted in areas zoned for 
commerdal uses.®® Under a building zone resolu- 
tion prohibiting any garage on the portion of a 
Street between two intersecting streets in which 
there is a public school entrance or exit, a garage 
may not be located on the same side of the Street be¬ 
tween the same intersections as a public school 
which has an entrance on such portion of the Street, 
notwithstanding the entrance to the garage is lo¬ 
cated on an intersecting Street.^® A garage as a 
pennitted accessory building is discussed infra § 179. 

There have been decisions construing the tenn 
"garage” as used in a zoning ordinance or regula- 
tion,'^^ and a gasoline Service station has been held 
to be a "garage” within such an ordinance or regu- 
lation.*^® The use by the owner of a small garage 
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located in the rear yard adjoining his one-family 
horne, located in a residential district, for the pur- 
pose of installation of reconditioned motor blocks in 
automobiles, for customers of a retail store which 
sold the motor blocks to them, was a use of the ga¬ 
rage as a "public garage” within a zoning or^- 
nance prohibiting such use in a residential dis- 
trict.^® An ordinance prohibiting the erection of a 
garage for other than the private use of the owner 
or occupant of the premises on which it stands has 
been construed as not forbidding the building of a 
large number of individual garages for rental to 
car owners.*^^ 

A provision authorizing garages for private use 
authorizes the construction of a garage by a business 
for the storage of its motor vehicles.'^® Similarly, 
a provision prohibiting public garages does not pro- 
hibit the owner of a fleet of taxicabs from maintain- 
ing a garage for the exclusi ve use of his taxicabs.*^® 
A parking lot maintained by a restaurant for the 
convenience of its patrons has been held not to be a 
garage within a zoning regulation forbidding such 
use.'^'^ A proposed parking lot adjacent and auxil- 
iary to ice cream and frozen custard business prem¬ 
ises does not constitute a “public garage” within 
municipal zoning ordinance defining that term as 
meaning any building or premises in which business, 
Service, or industry connected with motor vehicles 
is conducted or rendered, including all premises used 
for motor vehicles either housed or utihoused.*^® A 
provision that property zoned as a business district 
may be used for retail business uses including a pub¬ 
lic or private garage does not authorize the use of 
property in the area as a storage place for moving 


65. Pa.—United Cerebra! Palsy 
Ass*n of PhUadelphia and Vlcinity 
V. Zoning Bd. of Adjustment, 114 
A2d 331, 882 Pa. 67. 

Uses pennitted in residential dis¬ 
tricta generally see supra § 149. 

66 . La.—Carrere v. Orleans Club, 37 
So.2d 715, 214 La. 303. 

67. N.T.—City of Schenectady v. 
Alumni Ass’n of Union Chapter, 
Delta Chi Fratemity, 168 N.Y.S.2d 
754, 5 AD.2d 14. 

68. ni. —^Brotherhood of K. R. Sig- 
nalmen of America v. Zoning Bd. 
of Appeals of City of Chlcago, 108 
N,B.2d 48, 848 IlLApp. 106. 

69. Md.—^Nyburg v. Solmson, 106 A. 
2d 483, 205 Md. 150. 

use for stoorage 

Section of zoning ordinance for¬ 
bidding manufacturing and uses of a 
noxious, noisy, or odoriferous char¬ 
acter in first commercial use dis¬ 
tricta, did not preclude use of seven 
garages for storage of materials as 


an adiunct to operation of machine 
shop located in center of lot and 
tiers of garages. 

Md.—^Hare v. Mayor and City Councll 
of Baltimore, 90 A2d 217, 200 Md. 
477. 

70. N.T.—14th Street Warehouse 
Corporation v. Murdock, 297 N.T.S. 
420, 163 Misc. 399. 

71. Michu—C. K. Bddy & Sons v. 
Tierney, 267 N.W. 852, 276 Mlch. 
333. 

«Commerdal garage” 

N.Y.—City of New Rochelle, on Com- 
plaint of Dassler, v. Dandry, 79 N. 
Y.S,2d 126, 191 Misc. 977. 

People, on Complalnt of Dassler, 
T. Damore, 79 N.Y.S.2d 124. 

72- N.J.—Northern New Jersey Oil 
Co. V. Board of Adjustment of 
City of Newark, 142 A. 557, 6 N.J. 
Misc. 698, followed in Peck v. 
Board of Adjustment of City of 
Newark, 142 A. 558. 
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73. Kan.—^Piper v. Moore, 183 P.2d 
965, 163 Kan. 566. 

74. N.Y.—Wittkop V. Garner, 132 A. 
839, 4 N.J.Misc. 234. 

75. Ga.—MitcheU v. Green, 39 S.E. 
2d 696, 201 Ga. 256. 

76. 111.—Ketter v. City of HighVand 
Park, 78 N.E.2d 347, 334 llLApp. 
76. 

77. La.—State ex reL Szodomka v. 
Gruber, 10 So.2d 899, 201 La. 1068. 

Deflnition of garage 

Ordinance deflnition of garage as 
Including parking lot has reference 
to parking lots on which business of 
parking automobiles temporarily is 
conducted for a stipulated rental, and 
does not Include parking lot main¬ 
tained by restaurant for convenience 
of its patrons. 

La—State ex rei. Szodomka v. Gru¬ 
ber, 10 So.2d 899, 201 La. 1068. 

78. N.J.—^Facher v. Bates, 86 A.2a 
187, 17 N.J.Super. 412. 
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vans, trucks, and trailers used in the moving busi- 

The zoning of an area as residential has been 
held to bar the use of property in the area for com- 
mercial parking space;80 but the use of premises 
for commerdal parking space has been permitted in 
a business district.^l 

Where defendant owned a vacant lot in a resi¬ 
dential district contiguous to a building on a sepa¬ 
rate lot lawfully operated as a business property un¬ 
der a variance, the use of the residential lot for the 
parking of automobiles for the occupants and em- 
ployees of the abutting business property was unau- 
thorized.82 Under a zoning ordinance prohibiting the 
use of a building or ^‘premises” in business districts 
for “storage” of more than five motor vehicles, and 
a zoning resolution prohibiting the use of a building 
or premises in residential districts for use other 
than use specified therein which did not include use 
for commercial parking, the owner of a vacant plot 
abutting on a Street in business district and on a 
Street in a residential district was entitled to use the 
premises in the business district for commercial 
parking, but not the premises in the residential dis- 
trict^3 In construing provision permitting the use 
of land as a parking lot, when the “best interests of 
the community** will thereby be served, the quoted 
phrase refers to the interests of the community at 
large rather than the interests of the immediate 
neighborhood.^^ 


A lot for the sale of used automobiles is not a 
''parking lot'* within the meaning of a zoning ordi- 
nance.SS The storage of new vehicles on a lot is a 
use of the lot for the storage of motor vehicles and 
not for parking, where the vehicles are not in con- 
dition for immediate use on the road.*® 

A zoning ordinance forbidding used car lots in a 
business district prohibits a used car lot adjacent to, 
and conducted as an adjunct to, the owner* s new 
car business.®^ A zoning ordinance relating to the 
use of "unimproved** lots for the sale of used cars is 
intended by the quoted word to distinguish a vacant 
lot from one with a building thereon, and, therefore, 
the fact that the lot has been leveled and paved and 
that retaining walls have been erected does not take 
the lot out of the “unimproved** category.88 The 
business of bu 3 dng and selling used automobiles and 
motor vehicles at retail does not constitute the busi¬ 
ness of conducting "a warehouse and storage yard** 
within the meaning of a zoning ordinance, where all 
of the vehicles kept on the lot are there on display 
for sale or exchange, even though the turnover may 
'be slow.88 

Where an ordinance does not include the storage 
of used motor vehicles among the permitted uses of 
land located in residential districts, such use is pro- 
hibited by necessary implication although the ordi¬ 
nance does not specify the prohibited uses or ex- 
pressly provide that any use not authorized is pro- 
hibited.88 


79. N.T.—Town of Eastchester v. 
Noble, 148 N.T.S.2d 692, 2 Misc,2d 
1034, affirmed 153 N.T.S.2d 600, 2 A. 
D.2d 714. 

80. Ga.—Orr v. Hapeville Bealty In- 
vestments, 85 S.E.2d 20, 211 Ga. 
235. 

N.T.—Boardwalk & Seashore Cor¬ 
poration V. Murdock, 36 N.E.2d 678, 
286 N.T. 494—In re Monument Gar- 
agre Corp. v. Levy, 194 N.B. 848, 266 
N.T. 339. 

Parklngr lots as accessory uses see 
infra § 176. 

Speolal hjms 

Section of ordinance pertaining to 
special uses and commencing with 
phrase “subject to the rules set 
forth in this section" meant that 
special uses mentioned in sectihn 
were suhject only to rules contained 
in section and therefore other sec- 
tions of ordinance imposing maai- 
mum limits on ground area ahd 
helght of buildings were not ap- 
plicable and did not prohlbit a park¬ 
ing lot serving transients from belhg 
established in a district zoned for 
duplex residence use. 

111.—^Moran v. Zoning Bd. of Appedls 
of City of Chicago, 149 N.E.2d 4*0, 
17 Ill.App.2d 280. 


Yaoant laad 

Use of phrase “building or prem¬ 
ises’* in zoning resolution preSmpted 
entire fleld of use of land for busi¬ 
ness purposes, and use of vacant 
land for open air parking space was 
prohibited. 

N.T.—City of New York v. Off- 
Streets Parking, 274 N.T.S. 662, 
153 Misc. 160, aflElrmed 276 N.T.S. 
334, 242 App.Div. 767. 

81. N.T.—^Boardwalk & Seashore 
Corporation v. Murdock, 36 N.E.2d 
678, 286 N.T. 494—Matter of Monu¬ 
ment Garage Corp. v. Levy, 194 
N.E, 848, 266 N.T. 339. 

88 . N.T.—^People v. Franshir Realty 
Co., 163 N.T.S.2d 692, 4 A.D.2d 686. 

83. N.T.—^Monument Garage Corpo¬ 
ration V. Levy, 194 N.E. 848, 266 
N.T. 339. 

84. Ohio,—Steisapir v. Sears Roe¬ 
buck & Co., App., 112 N.B.2d 648. 

tTareasonable iaterference 
Whether use of unimproved lot in 
residential district as parking lot 
would interfere **unreasonably*’ with¬ 
in meaning of zoning regulations, 
with use of neighborhood properties 
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under zone plaji, could only be de- 
termined in light of all circumstan- 
ces, and these included critical park¬ 
ing problem. 

D.C.—Selden v. Capitol Hili South- 
east Citizens Ass’n, 219 F.2d 33, 95 
U.S.App.D.C. 62, certiorari denied 
Capitol Hili Southeast Citizens 
Ass’n V. Coe, 76 S.Ct. 873, 349 
U.S. 944, 99 L.Ed. 1271. 

85. Pa.—^Frabotta v. Zoning Bd. of 
Adjustment, 6 Pa.Dist & Co.2d 400, 
14 Law.L.J. 134. 

86 . N.T.—Incorporated Village of 
Great Neck v. Green, 166 N.T.S.2d 
219, 8 Misc.2d 866, affirmed 170 
N.T.S.2d 297, 6 A.D.2d 779. 

87. N.J.—Van Corp. v. Mayor and 
Council of Borough of Ridgefleld, 
124 A.2d 48, 41 N.J.Super. 74. 

88 . N.T.—Sterling-Nash Corp. v. 
Combes, 122 N.T.S.2d 413, 282 App. 
DIv. 734. 

89. Pa.—Keller v. Lyman, 66 Pa. 
Dist. & Co. 691. 

90. U.S.—City of Anchorage, Alaska, 
v. Paulk, D.C.Alaska, 118 F.SUPP. 
698. 
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§ 164. - Hospital; Nursing Home 

No distinctiori has been made between a private, Pub¬ 
lic, or charitable hospital In construing a zoning reguiation 
as to hospitals. 

In construing a zoning provision as to hospitals, 
it has been held that no distinction is to be made be¬ 
tween a private, public, or charitable hospital.^^ A 
doctors* office building is not within a provision per- 
mitting a hospital in a residential area.®^ A veteri- 
nary hospital has been excluded from a business 
district under a provision prohibiting the mainte- 
nance of a “nuisance/^^3 

A nursing horne has been held to have the attri- 
butes of both a hospital and a boarding and lodging 
house so that such use is permissible in an area 
zoned for hospitals and boarding houses.^^ A nurs¬ 
ing horne has likewise been considered to be a hos¬ 
pital within an ordinance permitting hospitals,^® 
and within a zoning ordinance prohibiting hospitals 
in a residential district.®^ On the other hand, a 
horne for the aged has been deemed not to be a 
hospital within a provision prohibiting the building 
of a garage within a specified distance of a hos- 
pital.^^ The operation of a nursing horne may be a 
business use forbidden in a residential district.^8 

^^Saniianum"' as used in a zoning ordinance, 
means a health center or retreat or an institution for 
the recuperation and treatment of persons suffering 
from physical or mental disease,^^ and does not in¬ 
clude a residence occupied by a group of persons 
handicapped by cerebral palsy to whom no medical 
treatment is administered on the premises.^ 
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§ 155 . -Institution 

A shelter for housing animais has been held to be, or 
not to be, within a zoning provision as to philanthropio 
institutions. 

An animal rescue league and its shelter for ani¬ 
mais have been considered to be within the protec- 
tion of a zoning provision permitting the construc- 
tion and use in a residential district of a building 
for a public or semi-public institution of a philan¬ 
thropio, charitable, or religious character ;2 but it 
has also been held that a provision permitting phil¬ 
anthropio or eleemosynary institutions related solely 
to such institutions for human beings and did not 
authorize a building for housing animais.* The 
question of whether or not an institution is a cor- 
rectional institution within a zoning reguiation ex- 
cluding correctional institutions from residential 
districts depends on the powers which the institution 
is lawfully authorized to exercise,^ and a horne for 
girls, which does not detain them for reformatory 
purposes, but for observation and study, and to make 
recommendations as to their future, is not within the 
prohibition.5 

§ 155 . -Junk Yard 

In construing ‘'junk yard" as used In a zoning ordi¬ 
nance, recourse may be had to the ordinary meaning of 
the Individual words. 

In determining the meaning of the term **junk 
yard” as used in a zoning ordinance which does not 
define the term, recourse will be had to the ordinary 
meaning of the individual words where the term as 
such has no commonly accepted meaning.* The 


91. Del.—^Mayor & CouncU of Wil- 
mingrton v. Turk, 129 A. 512, 14 
Del.Ch. 892. 

Ky,—Crain v. City of Louisville, 182 
S.W.2d 787, 298 Ky. 421. 

92. Ky.—^Parker v. Kasli, 236 S.W.2d 
687, 314 Ky. 609. 

Ohlo.—^McCloud V. Woodmansee, 
App., 125 N.E.2d 347, appeal dis- 
missed 130 N.E.2d 341, 164 Ohio St. 
295, reversed on other grounds 135 
N.B.2d 816, 165 Ohio St. 271. 

XJses permitted in residential dis¬ 
trict generally see supra § 149. 

93. Pa.—Sell V. Zoning Bd. of Ad- 
justment, Com.PL, 25 lieh.L.J. 478. 

94. Ky.—Crain v. City of Louisville, 
182 S.W.2d 787, 298 Ky. 421. 

Boarding and lodging houses gen- 
erally see supra § 169. 

95. Pa,—^Brodsky v. McShain, 71 Pa. 
Dlst & Co. 695. 

96. DeL—^Mayor & Counoil of Wil- 
mington v. Turk, 129 A. 612, 14 
Del.Ch. 392. 

97- N.T.—Fray Realty Company v. 

' Kleinert, 205 N.Y.S. 728, 123 Misc. 
728. 


Uses prohlbited within particular dis¬ 
tance of certain premlses generally 
see supra § 164. 

98. Pa.—Appeal of Hasley, 80 A.2d 

187, 151 Pa.Super. 192. 

Uses permitted in residential dis¬ 
tricts generally see supra § 149. 

99. Pa.—United Cerebral Palsy 
Ass’n of Philadelphia and Vlcinity 
V. Zoning Bd, of Adjustment, 114 
A2d 331, 382 Pa. 67. 

1. Pa.—^United Cerebral Palsy Ass’n 
of Philadelphia and Vicinity v. 
Zoning Bd. of Adjustment, 114 A.2d 
881, 382 Pa. 67. 

2 . Mass.—Grangl v. Board of Appeal 
of Salem, 184 isrjs.2d 451, 334 Mass. 

188. 

Uses permitted in residential dis¬ 
tricts generally see supra § 149. 
‘‘BenevdeiLt’’ and “charitable’' 

Wlth respect to rights under a zon¬ 
ing ordinance, an institution must be 
deemed both “benevolent” and “char¬ 
itable” which educates men in dls- 
eases of domestic animais, and proper 
mode of dealing with them, even 
though it also inculcates duty of 
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kindness and humanity to them, and 
provides appropriate means of dis- 
charging it. 

Mass.—Gangi v. Board of Appeal of 
Salem, supra. 

An ’4BJrtltiitlon’’ is commonly an 
established Corporation and especial- 
ly one of public character and the 
term may be applied both to the 
organizatlon Itself and to the place 
where its operations are conducted. 
Mass.—Gangi v. Board of Appeal of 
Salem, supra. 

3. N.T.—Westchester County Soc. 
for Prevention of Cruelty to Ani¬ 
mais V. Mengel, 41 N.Y.S.2d 605, 266 
App.Dlv. 151, afiOrmed 64 N.E.2d 
829, 292 N.T. 121. 

Contra Westchester County Soc. 
for Prevention of Cruelty to Ani¬ 
mais V. Mengel, 86 N.Y.S.2d 581, 
92 Hun 349. 

4. N.T.—^Rochester v. Hochester 

Girls» Home, 194 N.T.S. 236, 

48 C.J. p 844 note 80. 

5. N.T.—^Rochester v. Hochester 
Girls» Home, supra. 

6 . N. J.—Grace Iron & Steel Corpora- 
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storage of junk on a wharf or dock, preparatory to 
shipment, does not constitute the premises a "junk 
yard”.*^ One who salvages and sells useable parts 
from old automobiles, which remain only tempo- 
rarily on his lot, and are removed when the parts 
have been sold, is engaged in the operation of a 
"junk yard” or "salvage yard” within the meaning 
of a zoning regulation forbidding such uses in cer- 
tain areas,^ or is engaged in the “storage of scrap 
iron and junk” forbidden by a zoning ordinance.^ 

§ 167. - Laundry; Dry Ckaning Estab- 

lishment 

A 'Maunderette Service” is not wlthin the prohibftion 
of a zoning ordlnance forbidding steam or wet wash 
laundries. 

A laundromat or “launderette Service” is a retail 
self-service laundry making available to the general 
public individual coin operated washing machines, 
and is not within the prohibition of a zoning ordi- 
nance forbidding steam or wet wash laundries in 
certain districts,!® and the rule is the same where, 
in addition to washing machines, extractors and 
dryers are fumished.^^ Under a zoning resolu- 
tion providing that in a business district, no build- 
ing shall be used for a "steam or wet wash laundry 
other than in a hotel or hospital,” a hotel may not 
operate a laundry to provide Service for another sep- 
arately owned and operated hotel but the opera¬ 
tion by a hotel of a laundry on its premises for the 
cleaning of its own linen and that of another hotel 
under the same management is permissible as ac- 
cessory to a hotel use of the premises and is not a 
commercial activity prohibited by the zoning ordi- 
nance where no laundry is done for guests or the 
general public.^^ 

The terms of a zoning ordinance specifically ex- 
cluding hand laundries from retail business districts 
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will not be construed as excluding a specialized me- 
chanical laundry conducting the business of wash¬ 
ing diapers which does no hand work>^ A laundry 
using electrically powered mechanical devices to 
perform its operations is not a "steam laundry.”^® 
A zoning ordinance prohibiting "laundries or dyeing 
and cleaning works with capacity for more than 
ten employees” does not apply to an establishment 
employing fewer than ten employees.i® A dry 
cleaning and shirt laundering business is within a 
zoning provision prohibiting cleaning and dyeing 
establishments.i'^ 

Under a zoning ordinance permitting dry clean¬ 
ing establishments to operate in retail districts pro- 
vided the articles are delivered directly by the cus- 
tomer or collected directly from the customer, a dry 
cleaning establishment may maintain a chain of 
Stores to collect articles and then transport them to 
the establishment for cleaning.i^ 

The view has been taken that the term "manufac- 
turing” as used in zoning ordinance prohibiting 
manufacturing, exccpt light manufacturing, in a 
business district, includes laundries,^® but the view 
has also been taken that a cleaning establishment is 
not a “manufacturing piant” within the meaning of 
that term in an ordinance prohibiting manufactur¬ 
ing plants in a prescribed area.^O The maintenance 
of the pick-up room in the basement of a multiple 
dwelling for the collection of garments as a "busi¬ 
ness” use of such premises is discussed supra § 161 . 

§ 168. -Manufacturing 

A zoning regulation may be construed to forbld man* 
ufacturing within a designated area. 

A zoning regulation may be construed to forbid 
manufacturing within a designated area.^^ The 
metal fabricating, Processing, and assembling of 


tion V. Ackerman, 7 A.2d 820, 123 
N.J.Law 64. 

7. N.J.—Grace Iron & Steel Corpora¬ 
tion V. Ackerman, supra. 

Stevedorlnir 

The use of premises located in In- 
dustrial zone of city for storage of 
scrap iron and Steel prelimlnary to 
loading on vessels for shipment was 
not prohibited by ordinance, prohibit¬ 
ing operation of 'lunk yards** in 
city*s industrlal districts, such use 
being in nature of “stevedoring** 
rather than maintenance of junk 
yard, and, hence, license was re- 
Quired to be granted for use of the 
premises for such storage. 

N.J.—Grace Iron Sb Steel Corpora¬ 
tion V. Ackerman, supra. 

8 . Md.—^Laque v. State, 118 A.2d 
893, 207 Md. 242, certiorari denied 


76 S.Ct 106, 360 U.S. 863, 100 Ii.Bd. 
765. 

9. Mo.—City of St. liouls v. Fried- 
man, 216 S.W.2d 476, 368 Mo. 681. 

10. N.T,—Packer v. Boaxd of Stand- 
ards and Appeals of City of New 
York, 62 N.T.S.2d 64, affirmed 66 
N.Y,S.2d 634, 271 App.Dlv. 874. 

11 . N.Y,—MacMillan v. McCafErey, 
106 N.Y.S.2d 673, 201 Misc. 674. 

12. N.Y.—^New York Ambassador, 
Inc. V. Board of Standards & Ap¬ 
peals of City of New York, 119 
N.Y.S.2d 806, 281 App.Dlv. 342, af- 
flrmed 113 N.B.2d 802, 305 N.Y. 791. 

XTses permitted in business districts 
generally see supra § 161. 

13. Fla.—City of Miami Beach v. 
Stearns, 77 So.2d 626. 
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Accessory uses generally see infra 
S 176. 

14. Ohio.—Salem v. Arnold, 16 Chio 
Supp. 169. 

15. Ohio.—Salem v. Amold, supra. 

16. N.J.—Figula v. Board of Adjust- 
ment of City of Passaic, 63 A.2d 
303, 136 N.J.Law 646, affirmed 57 
A.2d 246, 136 N.J.Law 638. 

17. N.Y.—^Bdward A. Lashins, Inc. 
V. Griffln, 132 N.Y.S.2d 896. 

18. N.Y.—^People v. Hanco Realty & 
Finance Corp., 149 N.Y.S.2d 383, 
1 Mlsc.2d 860. 

19. N.J.—^Liowenthal v. Bratt, 53 A. 
2d 306, 136 N.J.Law 612. 

20. Tex.—^Young v. City of Abilene, 
Civ.App., 196 S.W.2d 838. 

21. N.J.—^Lowenthal v. Bratt, 53 A. 

I 2d 306, 136 N.J.Law 612. 
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structural Steel is "manufacturing** within the mean- 
ing of a zoning ordinance .22 The making of ready 
mixed or transit mixed concrete in its plastic state 
is ^Wmifacture” as distinet from "commerce”, and 
is included in ‘‘industrial” within the meaning of a 
zoning ordinance.^^ 

The operation of a latmdry as manufacturing is 
discussed supra § 167. 

§ 169. - Recreational Facility 

A bathing beach Is not within the terms '^parks” and 
“playgrounds’’ as used in a zoning ordinance. 

A bathing beach is not within the terms "parks” 
and “playgrounds” as used in a zoning ordinance.2^ 
The use of a tract for swimming, boating, and other 
recreational sports is authorized in an area zoned 
for public and private parks and recreational areas 
and resorts, even though such tract is not to be open 
to the public but is to be limited to a certain number 
-of families paying an annual fee.^® a children’s 
playground wherein rides were to be operated at a 
charge may not be located in an area zoned for 
public parks, playgrounds, and recreational areas, 
but may be located in an area zoned for theatres, as- 
sembly halls, bowling alleys, and commercial public 
recreational uses.^® 

An intention to authorize amusement parks among 
the permitted uses of zoned property should be 
plainly indicated by the zoning ordinance.27 An 
essential attribute of an '^amusement park” has been 
held to be the grouping together in one place of vari- 
<ous amusements for pleasurable diversion,28 so that 
a swimming pool with incidental bath houses, re- 
freshment stands, and pienie areas is not barred by 
3 . zoning regulation prohibiting ''amusement 

parks.”29 
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A nonprofit Corporation engaged in the operation 
of a swimming pool and pienie ground for the bene¬ 
fit of its members is not engaged in the operation 
of a business within the meaning of the zoning reg- 
ulations.30 A provision permitting the location in 
any district of a state or municipal building, swim¬ 
ming pool, etc., does not authorize a private swim¬ 
ming pool.^i 

A bowling alley is a "place of amusement” with¬ 
in a zoning provision permitting such use .22 

A skating rink in a building is not a "similar 
amusement” within an ordinance providing that in 
business zones no building or premises shall be used 
for merry-go-rounds, Ferris wheels, or similar 
amusement.^ ^ 

§ 170. -Restaurant 

A ''restaurant,” as used in a zoning regulation, in¬ 
cludes a diner and a drive-ln restaurant. 

The term "restaurant” as used in zoning ordi- 
nances has been the subject of judicial construc- 
tion.®^ A drive-in, self-service restaurant is a 
"restaurant” within the meaning of a zoning ordi¬ 
nance although the consumption of the food takes 
place in the automobiles.®® A "diner” is included 
within the term "restaurant.” A restaurant hav- 
ing a permit for the retail sale of beer and cider on 
the premises in which hot meals are regularly served 
is subject to a zoning ordinance prohibiting tavems 
and grills in a business zone within a specified num¬ 
ber of feet of a church.®^ A zoning ordinance for- 
bidding a "lunch wagon” applies to a roadside din¬ 
er.®® 

The operation of a restaurant has been regarded 
as contrary to a resolution restricting the area for 
first-class residential purposes, although only per- 


22 . 111 .—City of Chlcaffo v. Heuter 
Bros. Iron Works, 41 N.E.2d 213, 
814 nLApp. 815. 

:23. Cal.—^Markey v. Danville Ware- 
house & Lumber, Inc., 259 P.2d 19, 
119 C.A.2d 1. 

124. N.T.—MeCarter v. Beckwlth, 285 
N.T.S. 151, 247 App.Div. 289, af- 
firxued 3 N.E.2d 882, 272 IST.Y. 488, 
certiorari denied Beckwitb v. Me¬ 
Carter, 57 S.Ct 194, 299 U.S. 601, 
81 L.Ed. 443. 

'25. Va.—^Mooreland v. Toung, 91 S. 
B.2d 438, 197 Va. 771, 

.26. K.T.—Grubergr v. Henry, 163 N. 
Y.S.2d 1008, 6 Mlsc.2d 228. 

iJ7. Pa.—Shapiro v. Zoning: Bd. of 
Adjustnaent, 105 A.2d 299, 377 Pa. 
621. 

:28. N.J.—Tice V. Borough of Wood- 
clUX Lake, Bergen County, 78 A.2d 
826, 12 N.J.Super. 20. 


29. NT.J.—Tlce v. Borough of Wood- 
cllff Lake, Bergen County, supra. 

30. Pa.—Steppler v. Board of Ad- 
Justment of Hadnor Tp., 5 Pa.Dist. 
& Co.2d 8, 42 DeLCo. 341. 

''Business” generally see supra $ 161. 

31. Tex.—^Thomas v. Zoning Bd. of 
Adjustment of City of University 
Park, Clv.App., 241 S.W.2d 965. 

32. Mass.—Tranfaglia v. Building 
Commissioner of Winchester, 28 N. 
E.2d 537, 806 Mass. 496. 

33. N.J.—^Piaget-Del Corp. v. Kulik, 
46 A.2d 126, 133 K.J.Law 486, pe- 
titlons denied 46 A.2d 379, 134 N.J. 
Law 147. 

34. Pa.—^Appeal of Delter, Com.PL, 
68 Lack.Jur. 85. 

Sale of lignor 

A "restaurant” is an eating house 
and not a place where Intozlcants 
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are dispensed under guise of running 

a restaurant. 

Ala.—^Pulford v. Board of Zoning Ad¬ 
justment of City of Dothan, 64 
So.2d 580, 266 Ala. 336. 

35. Pa.—^Pood Corp. v. Zoning Bd. of 
Adjustment of City of Philadelphia, 
121 A.2d 94, 384 Pa. 288. 

36. N.Y.—Application of Dengeles, 
148 N.Y.S.2d 92, 1 Mlsc.2d 692, re- 
versed on other grounds 160 N.Y.S. 
2d 83, 8 App.Div.2d 768. 

al7. Conn.—^Town of Newington v. 
Mazzoccoli, 48 A.2d 729, 133 Conn. 
146. 

l^ses permitted in business zones 
generally see supra § 151. 

tTses prohibited within specified di»- 
tance of partlcular premises gen¬ 
erally see supra § 154. 

^ N.J.—^Keystone Lunch v. First 
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sons who make reservations in advance are served.®^ 
The operation of a restaurant is a ''commercial ac- 
tivity” within a zoning ordinance permitting com- 
mercial activities in a residential district provided 
not more than two persons are employed.^® Park 
authorities may operate a refreshment stand in a 
picnic area of a park although the district is zoned 
for single residences.'*! 

The operation of a parking lot as accessory to a 
restaurant is considered infra § 176. 

§ 171, - Retail Store 

Varlous Stores have been held to be, or not to be, 
retail Stores within a zoning regulation. 

A store is not deprived of its status as a '‘retail 
store” permitted by a zoning ordinance, although 
most of its sales are to other Stores rather than to 
consumers where each sale is in small quantities.'*^ 
A self-service food market is a retail store>® A 
poultry market has been held to be,^^ or not to be,^^ 
a retail store permitted by a zoning ordinance. As 
stated infra § 176, the killing, defeathering, and 
dressing of poultry has been held not to be permis- 
sible as accessory to a retail store use. 

A drug store is within a zoning provision per¬ 
mitting "retail shops.”^® 

The phrase ^retail enterprise'\ as used in provi¬ 
sion -of zoning ordinance describing retail business 
to include a retail enterprise for profit not spe- 
cifically mentioned as permitted in a less restricted 


use district, includes businesses which render Serv¬ 
ice to, and deal directly with, ultimate consumers as 
well as businesses engaged in the sale of merchan- 
dise in small quantities.'*'^ 

§ 172. -School; Church; College; Ed- 

ucational Institution 

Schools and churches are sultable for areas zoned 
as residential and the courts frown on efforts to exclude 
them. 

Schools are suitable for an area zoned as resi¬ 
dentia!,^^ and the courts have frowned on efforts to* 
exclude schools from residential districts."^^ The use 
of property may be permitted or excluded as a 
"school.”^® Where the zoning ordinance permits 
the use of property within a residential district as 
a school, it has been deemed to be immaterial that 
the school is operated as a business but the view 
has been taken that a music school is a business and 
is not a “private school” permitted by a zoning ordi- 
nance.S2 a regulation permitting schools in an 
area restricted to one-family dwellings has been 
construed as limited to schools meeting the require- 
ments of the state compulsory education law and as 
excluding schools of higher or specialized educa¬ 
tion.®® 

A kindergarten or nursery although it may not be 
a “school” within the meaning of the education law 
is a “school” within the meaning of a zoning ordi¬ 
nance but such a school is not within the phrase 


Crimlnal Court of Nowark, 35 A.2d 
472, 22 N.J.Misc. 82. 

39. Wash.—^King- County v. Lunn, 
209 P.2d 981, 32 Wash.2d 116. 

Uses permitted in residential dls- 
tricts generally see supra § 149. 

40. N.C2.—^Kinney v. Sutton, 53 S.B. 
2d 806, 230 N.C. 404. 

41. Ohio.—Board of Park Com*rs of 
Cleveland Metropolitan Park Dist. 
V. City of Bay Village, App., 141 
N.B.2d 769. 

42. Mass.—^Petros v. Superintendent 
and Inspector of Buildings of City 
of Lynn, 28 N.B.2d 233, 306 Mass. 
368, 128 A.L.R. 1210. 

43. N.J.—^Leonard Inv. Co. v. Board 
of Adjustment of City of Trenton, 
4 A.2d 768, 122 N.J.Law 308. 

44. Mass.—^Petros v. Superintendent 
and Inspector of Buildings of City 
of Lynn, 28 N.B.2d 233, 306 Mass. 
368, 128 A.L.R. 1210. 

45. Pa.—^Muldowney v. Spinillo, 53 
Pa.Dist & Co. 119, 46 Lack.Jur. 
45. 

Poultry market naltlxer Wholesale or 
retail store 

Pa.—^Muldowney v. Spinillo, supra. 


46- Conn.—State ex reL Wise v. 
Turkington, 63 A2d 596, 135 Conn. 
276. 

47. Ohio.—Salem v. Amold, 16 Ohio 
Supp. 159. 

48. lowa.—^Livingston v. Davis, 50 
N.W.2d 592, 243 lowa 21, 27 A.L.R 
2d 1237. 

49. Pa.—^Appeal of 0'Hara, 131 A.2d 
587, 389 Pa. 35. 

sa N.T.—People v. Collins, 83 N.T. 

S.2d 124. 191 Misc. 553. 

Questlon of law and f aot 
Meaning of term “school” as used 
in zoning ordinance permitting op¬ 
eration of schools within residential 
areas was a questlon of law but 
whether a particular institution came 
within that definition was a questlon 
of fact. 

Conn.—^Langbeln v. Board of Zoning 
Appeals of Town of Milford, 67 
A.2d 5, 135 Conn. 575. 

51. lowa.—^Livingston v. Davis, 50 
N,W.2d 592, 243 lowa 21, 27 A.L.R. 
2d 1237. 

52. N.J.—^Medinets v. Hansen, 106 
1 A2d 39, 31 N.J.Super. 102, appeal 
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dismissed 109 A.2d 675, 33 N.J.Su¬ 
per. 237. 

53. N.J.—^Tanow v. Seven Oaks 
Park, Inc., 94 A.2d 482, 11 N.J. 341, 
36 A.L.R.2d 639. 

54, Gra.—^Duncan v. Bntrekin, 85 S. 
B.2d 771, 211 Ga. 311. 

N.T.—People v. Collins, 83 N.T.S.2d 
124, 191 Misc. 553. 

<9rivate elementary soihool” 

Where operators of private pre- 
school or nursery school for children 
from two to Uve had a regular school 
schedule and rules and issued report 
cards and employed teachers to teach 
children singing, drawing, and other 
things, and employed a registered 
nurse to Inspect children daily, school 
was a “private elementary school” 
within City zoning ordinance, which, 
among other uses, restricted area in 
which school was located to such 
schools, although none of teachers 
had a certifLcate to teach in public 
schools. 

lowsL—^Livingston v. Davis, 50 N.W. 
2d 592, 243 lowa 26, 27 A.L.R-.2d 
1237. 

Summer play school 
Private institution for boys and 
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'^grade school.”®® xhe operation of a nursery and 
day school in a private horne is not within a provi- 
sion forbidding any *‘store, shop, or permanent of- 

fice.”66 

A dancing school is not embraced in the term ‘^ed- 
ucational institutions” as used in a zoning ordi- 
nance.57 The words “dormitory of an educational 
institution” in a zoning ordinance authorizing a nse 
for educational purposes including such a dormitory, 
but excluding accommodations for mentally deficient 
or abnonnal persons, means a dormitory for normal 
students ordinarily attending the usual type of edu¬ 
cational institution.58 A convent for nuns who are 
to teach in an adjoining parochia! school does not 
constitute a “school with living quarters maintained” 
within the prohibition of a zoning ordinance.^^ An 
ordinance permitting college buildings authorizes 
dormitories and student commons.®® 

There have been decisions construing the word 
“church” as used in zoning ordinances,®! and 
churches are proper in residential areas.®^ A zon¬ 
ing ordinance prohibiting the erection of buildings 
of a substantially different type or size from existing 
buildings in a residential district does not exclude 
churches from residential sections.®^ A zoning 
board may not refuse to permit the construction of 
a church or synagogue in an exclusive residential 
area on the basis of a finding that it would depre- 
ciate or tend to depreciate the value of property in 
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the neighborhood, and would be detrimental to the 
neighborhood and its residents;®^ in view of the 
high moral purposes and moral values of schools 
and churches, the possibility of pecuniary loss to a 
few should not bar tlieir erection and use in resi¬ 
dential areas.®5 

‘‘Adjoining"' within municipal code provision per¬ 
mitting schools and churches in a family-residence 
district or diiplex-residence district where such 
structures are on lots adjoining an apartment house, 
does not require that the lot actually touch the 
apartment house use, and a lot “adjoined*' an 
apartment house lot even though the lots were sepa- 
rated by an alley which marked the zoning district 
boundary.®® 

Riding academy. A provision permitting schools 
in a residential district unless a chief activity there- 
of is one customarily carried on as a gainful busi- 
ness does not permit the conduct of a riding academy 
for gain in such a district.®^ A “private school” 
may mean a purely academic school and not embrace 
a school for the teaching of horsemanship.®^ 

I 173. -Trade; Industry 

With respect to a zoning regulation, a ''trade'’ ia a 
mechanicai empioyment or commerciai enterprise, and an 
<Mndustry” is that branch of a trade empioying capital 
and labor. 

The term “trade,” within zoning regulation, means 
mechanicai empioyment or commerciai enterprises, 


girls between ages of live €uid four- 
teen years devoted to teaching swlm- 
ming, arts and crafts, boating, hlk- 
Ing, basketball, soft-ball, tetherball, 
volley-ball, badxninton, horse-shoes, 
story telling, photography, croquet, 
fishing and free play for summer 
months, was a “school” within mean- 
ing of zoning ordinance permitting 
operation of schools within residen¬ 
tial areas. 

Conn.—^Langbeln v. Board of Zoning 
Appeals of Town of Milford, 67 A. 
2d S, 135 Conn. 575. 

55. IlL—City of Chlcago v. Sachs, 
115 N.E.2d 762, 1 111.2d 842. 

56. Tex.—^Bryan v. Darllngton, Clv. 
App., 207 S.W.2d 681, error refused, 
no reversible error. 

57. Mo.—State ex rei. EAegel v. 
Holekamp, App., 151 S.W.2d 685. 

Dancing instmction as accessory to 
residential use see infra S 177. 
mstl^ition of laaming 
Term “educational institutlons,” 
contemplatos schools in usual sense, 
that is, Institutlons of learnlng which 
exist independently as such, and have 
a definite curriculum or course of 
study, and are designed to serve as 
medium for impartlng to stu¬ 
dents who attend them a knowledge 


of those things broadly covered with¬ 
in field of education. 

Mo.—State ex reL Eaegel v. Hole- 
hamp, supra. 

58. Pa.—Application of Devereux 
Foundation, 41 A.2d 744, 351 Pa. 
478, appeal dismissed 66 S.Ct. 89, 
326 U.S. 686, 90 Li.Ed. 403. 

59. Ind.—Board of Zoning Appeals 
of City of Indianapolis v. Wheaton, 
App., 76 NJB].2d 597, 118 Ind.App. 
88 . 

60. 111.—'TVestem Theologlcal Seml- 
hary v. City of Evanston, 156 N.B. 
778, 825 IlL 611. 

61« Mich.—^Portage Tp. v. Full Sal- 
vation Union, 29 N.W.2d 297, 318 
Mich. 693, appeal dismissed Full 
Salvation Union v. Portage Tp., 
Kalamazoo County, Mich., 68 S.Ct. 
735, 333 U.S. 851, 92 L.Ed. 1133, 
reheaxing denied 68 S.Ct. 1386, 334 
US. 880, 92 L.Ed. 1767. 

48 CJ. p 844 note 66 [b]. 

▲ milevali, which is devoted to per- 
fonnance of certain religious rites 
by females, was not “church” within 
meanlng of zoning ordinance. 

N.J.—Sexton v. Essex County Rlt- 
ualarium, 91 A.2d 162, 21 N.J.Su- 
per. 329. 


"Casnp meeting” not inoluded 
Mich.—^Portage Tp. v. Full Salva¬ 
tion Union, 29 N.W.2d 297, 318 
Mich. 693, appeal dismissed Full 
Salvation Union v. Portage Tp., 
Kalamazoo County, Mich., 68 S.Ct. 
786, 333 U.S. 851, 92 L.Ed. 1133, re- 
hearing denied 68 S.Ct 1336, 334 U. 

S. 830, 92 KBd. 1767. 

6& W.Va.—State ex rei. Howell v. 
Meador, 164 S.B. 876, 109 W.Va. 
868 . 

63. Ala—Pentecostal Holiness 
Church of Montgomery v. Dunn, 27 
So.2d 661, 248 Ala 314. 

64. N.T.—Application of Oarden 
City Jewlsh Center, 166 N.T.S.2d 
628, 2 Mi8c.2d 1009. 

65. N.T.—^Diocese of Rochester v. 
Planning Bd. of Town of Brighton, 
136 N.B.2d 827, 1 N.T.2d 608, 164 N. 

T. S.2d 849. 

66. IlL—Schwartz v. Congregatlon 
Powolel Zeduck, 131 N.E.2d 785, 8 
nLApp.2d 438. 

67. N.T.—^Village of Bast Hampton 
V. Mulford, 66 N.T.S.2d 466, 188 
Misc. 1037. 

68. NJ".—Wadsworth v. Board of 
Adjustment of Bedmlnster Tp., 78 
A.2d 619, 11 N.J.Super. 602. 
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and "Industries” means that branch of a trade em- 
ploying capital and labor.^^ The practice of a pro- 
fession is not included within those terms,'^0 and 
the teaching of music or sing^ng is a profession 
and not a "trade” or "industry” within the mean- 
ing of a zoning law.^i 

§ 174. -Undertaker; Funeral Home 

A funeral horne Is properly classifled as a business in 
determining the appllcatlon of zoning regulations. 

A funeral horne is properly classified as a business 
in determining the application of zoning regula¬ 
tions,and is not to be regarded as a public or semi- 
public buildingJ^ The zoning ordinance may pro¬ 
vide that an undertaking establishment may be lo- 
cated in any district provided the use in such loca- 
tion will, in the judgment of the zoning board, sub- 
stantially serve the public convenience and welfare 
and will not substantially and permanently injure 
the appropriate use of the neighboring property.^^ 

The undertaking or funeral business as accessory 
to a residential use is considered infra § 177. 

§ 175. -Warehouse; Storage 

The use of premises for the storage of merchandlse 
and suppiies inddental to a permitted business is not a 
storage use or business forbidden by a zoning ordinance. 

The use of premises for the storage of merchan- 


ZONING §§ 173-176 

dise and suppiies as incidental to a permitted busi¬ 
ness is not a storage use or business in violation of a 
zoning ordinance.'^® Similarly, the use of land 
for the display and sale of finished monuraents is not 
use as a "storage yard.”*^® A zoning ordinance pro- 
hibiting a "warehouse or storage piant” does not 
forbid the use of a yard for tools and appliances 
and for suppiies of brick, cernent, and cinder blocks 
necessary for the conduct of the owner^s business as 
a general contractor.77 

Premises used as a warehouse are not removed 
from the prohibition of a zoning ordinance forbid- 
ding warehouses by reason of the fact that the 
customers who have made purchases at the owner^s 
Stores sometimes pick up their purchases at the 
warehouse.78 The use of land for the parking of 
trucks, whether or not the trucks are loaded, is not 
a use of the premises as a "commercial warehouse” 
forbidden by a zoning ordinance.*^^ A piant operat- 
ed for the cold storage and curing of meat is a "cold 
storage” piant.®® 

A zoning ordinance which prohibits the storage of 
gasoline within a certain district except "in such 
amounts as may be necessary to supply retail trade 
at Service stations” does not prevent Ihe storage at 
one place within the district of sufficient gasoline to 
supply several service stations.®^ 


2. Accessory Uses and Buildings 


§ 176. Accessory Uses 

The uses of property permitted In particuiar zones 
include accessory uses customarily incident to the per¬ 
mitted uses. 


Generally, the uses of property permitted in par¬ 
ticuiar zones by a zoning ordinance or regulation in¬ 
clude accessory uses customarily incident to the per¬ 
mitted uses,®2 but this rule does not warrant a use 


69. N.T.—^People ex rei. Pullana v. 
Kelly, 176 N.B. 108, 256 N.Y, 396. 

70. Fla.—^Yocum v. Feld, 176 So. 763, 
129 Fla. 764. 

71. N.Y.—People ex rei. Fullam v. 
Kelly, 175 N.B. 108, 255 N.T. 396, 

Teachingr music as accessory to res¬ 
idential use see infra S 177. 

72. Okl.—In re Dawson, 277 P. 226, 
136 Okl. 113. 

73. XJtah.—^Provo City v. Claudin, 
63 P.2d 670, 91 Utah 60. 

74. Ga.—City of Atlanta v. Awtry & 
Lowndes Co., 53 S.E.2d 358, 205 
Ga. 296, opinion conformed to 54 
S.B.2d 277, 79 Ga.App. 487. 

75 . Cal.—^Haupt v. La Brea Heating 
& Air Conditionlng Co., 284 P.2d 
985, 133 C.A.2d Supp. 784. 

Pa.—Appeal of Sechler, Com.Pl., 1 
Lycoming 81. 

76. Mo.—Killian v. Brlth Sholom 
Congregation, App., 154 S.W.2d 387. 

101 C. J.S.—69 


77. N.T.—Gemelli v. Murdock, 79 N. 
Y.S.2d 277, 273 App.Div. 1019, af- 
flrmed 82 N.E,2d 401, 298 N.T. 664. 

OzdiaaiLce pexmitting general cozl. 
traoting huslness 

Where zoning ordinance permitted 
carrying on of general contracting 
business as usually conducted and 
with usual accessories in connection 
with buildings and uses, general con¬ 
tractor was held entitled to store 
on premises, machinery, equipment, 
tools, and accessories regularly used 
in conduct of his business. 

Cal.—Greenfleld v. Board of City 
Plannlng Com’rs of Los Angeles, 
46 P.2d 219, 6 C.A.2d 616. 

78. Pa.—Sears, Roebuck & Co. v. 
Power, 134 A.2d 659, 390 Pa, 206. 

79. Pa.—^Nicholson y. Zoning Bd. of 
Adjustment of City of Allentown, 
140 A.2d 604, 392 Pa. 278. 

80. Tex.—^Rosenthal v. City of Dal- 
las, CivJiLpp., 211 S.W.2d 279. 
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81. Pa.—Borough of Edgewood v. 
Apfel, 33 Pa.Bist & Co. 675, 86 
Pittsb.L.eg.J. 406. 

82. Del.—Application of Emmet S. 
Hickman Co., 108 A.2d 667, 10 Ter- 
ry 13. 

N.J.—Wright y. Vogt, 80 A.2d 108, 7 
N.J. 1. 

N.T.—^Flagg V. Murdock, 16 N.T.S.2d 
685, 172 Misa 1048—Buffiaio Park 
Dane y. City of BulCaio, 294 N.T.S. 
418, 162 Misc. 207. 

Pa.—^Appeal of Hasley, Com.Pl., 90 
Pittsb.Leg.J. 205, affirmed 30 A.2d 
187, 161 Pa.Super. 192. 

Accessory use to existing noncon- 
forming use see infra § 191. 

Aooessory, atudllary, and inoldeiLtaa 
uses 

Allowance of a primary use for a 
zoning ordinance generally authorizes 
ali uses normally accessory, auxil- 
iary, or Incidental thereto. 

N.J.—Zahn y. Board of Adjustment 
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§ 176 ZONING 

which is not customarily inddental and subordi- 
nate to the authorized principal Even thongh 

the ordinance is silent as to accessory uses, they will 
be permitted where they do not involve a departure 
from the purpose of the ordinance.^^ 

A use is “accessor}^’* when it is customarily inci¬ 
dent to the main use,86 or when it is so necessary or 
so commonly to be expected in connection with the 
main use that it cannot be supposed that the ordi¬ 
nance was intended to prevent it.8« A zoning ordi¬ 
nance permitting, as accessory uses, uses customary 
with, or incidental to, the main use has been con- 
strued to require that the use be both incidental to, 
and customary with, the main use-^*^ 

The view has been taken that the accessory use 
must be located on the same lot as the building to 
which it is accessory.88 Accordingly, a residential 
lot may not be maintained as a parking lot incident 
to the use of adjacent business property, since such 
use is not accessory to a principal residential use.^^ 


A variety of uses have been permitted as acces¬ 
sory to a permitted or authorized use.^® A provi- 
sion permitting the erection of “school and college 
buildings” was held to authorize the erection of all 
buildings ordinarily part of a college plant,^i and 
an athletic stadium has been allowed as incidental 
to a permitted use of the property for a high 
school.92 The construction of a hotel with a ban- 
quet hall for five hundred people has been permitted 
under a provision allowing the construction of a 
hotel,®^ and the maintenance of a candy, tobacco, 
and newspaper counter by a hotel for the conven- 
ience of its guests has been regarded as a proper ac¬ 
cessory use.®^ Auto races have been permitted as 
accessory to the use of property as a fairground.®^ 
The operation of a gasoline filling station in the 
basement garage of a large apartment building has 
been allowed as a use customarily incidental and 
necessary to the main use.®® The owner of a farm 
may be permitted, as an accessory use, to sell farm 
produce on the premises.®^ Where a hospital, which 


of City of Newark, 1S3 A.2d 368, 46 
N-J-Super. 616. 

Klud aaid degreo of use 

“Accessory and customarily Inci¬ 
dental use’* for zoning purposes com¬ 
prehende not only kind but degree of 
use. 

N.J.—^Dolan v. DeCapua, 80 A2d 665, 
18 N.J.Super. 600. 

83. Cal.—Jones v. Robertson, 180 P. 
2d 929, 79 C.A2d 813. 

Conn.—^Plrst Nat. Bank & Trust Co. 
of Port Chester, N. T., v. Zoning 
Board of Appeals of Greenwlch, 10 
A2d 691, 126 Conn. 228. 

Mlch.—^Pass V. City of Hlghland 
Park, 30 N.W.2d 828, 320 Mich. 182, 
modified on other grounds 82 N.W. 
2d 375, 321 Mlch. 166. 

B.L—^D*Acchloli v. Zoning Bd. of Re- 
view of City of Cranston, 60 A2d 
707, 74 R.L 327. 

Eaucatloa.ai use 

Under building zone ordinance lim- 
itlng use of buildings or premises to 
those specifled, with usual acces- 
sories, and permitting conduct for 
gain of an educational building, a 
certlficate of occupancy for educa¬ 
tional purposes conducted for gain 
would have to be llmited to building 
and premises could be used only for 
those accessory uses customarily in¬ 
cident to expressly permitted use. 
N.T.—Streeter v. Cowle, 168 N.Y.S.2d 
583, 10 Misc.2d 183. 

84. Mass.—^Pratt v. Building Inspec¬ 
tor of Gloucester, 113 N.E.2d 816, 
380 Mass. 844. 

85. Del.—Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 Ter- 
ry 13. 

NJ”.—^Zahn v. Board of Adjustment 


of City of Newark, 133 A2d 368, 46 
N.J.Super- 616. 

R.I.—City of Warwlck v. Campbell, 
107 A2d 334, 82 R.I. 300. 

Au Inoldeiital or accessory use un¬ 
der a zoning law is a use which Is 
dependent on, or pertains to, princi¬ 
pal or main use. 

Mass.—^Town of Needham v. Winslow 
Nurseries, Inc., 111 N.E.2d 463, 330 
Mass. 96, 40 AIi.R.2d 1460. 

86. N,J.—^Zahn v. Board of Adjust¬ 
ment of City of Newark, 133 A2d 
358, 46 N.J.Super. 616. 

87. Del.—Application of Emmett S. 
Hickman Co., 108 A2d 667, 10 Ter- 
ry 13. 

88. R.L—City of Warwlck v. Camp¬ 
bell, 107 A2d 334, 82 R.I. 300. 
Mifcvali or rltualarium, which was 

not to be located on same lot as 
synagogue, was not accessory to 
church permitted by municipal zon¬ 
ing ordinance in view of fact that ac¬ 
cessory use must be located on same 
lot with building to which it is acces¬ 
sory. 

N.J,—Sexton v, Bates, 86 A2d 833, 17 
N.J.Super. 246, affirmed Sexton v. 
Essex County Ritualarium, 91 A.2d 
162, 21 N.J.Super. 329. 

Primaxy use 

Use of leased premises one block 
from paint store operated by lessor 
solely for purpose of advertising 
such store by means of billboard 
erected on leased premises, was a 
“primary use” and not an “accessory 
use’* within provision of City zoning 
ordinance permitting enumerated and 
accessory uses within any particular 
zone. 

Pa.—Sllver v. Zoning Bd. of Adjust¬ 
ment, 112 A.2d 84. 381 Pa. 41. 
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89. N.Y.—^People v. Franshir Realty 
Co., 163 N.Y.S.2d 692, 4 A.D.2d 686. 

90. Fla.—City of Miami Beach v. 
Stearns, 77 So.2d 626. 

Servauts 

Provision may be made by city in 
zoning ordinance for a use accessory 
or incidental to principal dwelling 
in order to permit residence for serv- 
ants of occupant of principal dwell¬ 
ing. 

N.J.—Collins V. Board of Adjustment 
of Margate City, 69 A2d 708, 3 N.J. 
200 . 

91. 111.—Western Theological Sem- 
Inary v. City of Evanston, 156 N.E. 
778, 326 111. 611. 

92. Ky.—^Board of Ed. of Loulsville 
V. Klein, 197 S.W.2d 427, 303 Ky. 
234. 

93. Mass.—^Bennett v. Inspector of 
Buildings of Cambridge, 170 N.E. 
412, 270 Mass. 436. 

94. N.Y.—^140 Riverside Drive v. 
Murdock, 95 N.Y.S.2d 860, 276 App. 
Div. 660. 

95. Mich.—^Boissonneault v. Sagl- 
naw County Agr. Soc., 47 N.W.2d 
63, 330 Mich. 143. 

96. Pa.—Silver v. Board of Appeals, 
88 Pa.Dist. & Co. 638, 66 Dauph.Co. 
140. 

97. NJSC.—^lamball v. Blanchard, T 
A2d 394, 90 N.H. 298. 

Use not zestrloted to farm produce in 
natural state 

N.BL—ICimball v. Blanchard, supra. 
Farming and usual acoessories 
Extensive raising of pigs on farm 
which had been used principally for 
raJsing crops for market was not 
among “usual acoessories” contem- 
plated by zoning ordinance exception 
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was a permitted use in a residential district, pur- 
chased adjoining dwellings for residential use by 
its personnel, such use was a permissible accessory 
use and was not a violation of the prohibition 
against the maintenance of lodging houses in such 

district. 9 8 

On the other hand, certain uses have been held not 
permissible as accessory uses.®® The maintenance 
of an animal hospital has been held not to be a use 
accessory to the practice of a veterinarian.l The 
use of the premises in connection with the business 
of a roofing contractor is not a use accessory to 
the Principal use as a nursery.^ The killing, de- 
feathering, and dressing of poultry is not permis¬ 
sible as accessory to a retail store use.® 

An ordinance authorizing the operation of a 
garage permits all operations incidental to the opera¬ 
tion of a garage business.*^ The operation of a 
“car wash” is a use customarily accessory and in¬ 
cidental to the operation of a garage, automobile re- 
pair shop, or gas or oil Service station.® 

The use of property for a parking lot has been 
allowed as incidental to a permitted use for a 
church,® an apartment hotel,^ a clubhouse,® a busi- 


ZONING §§ 176-177 

ness,® and a professional office ;1® but off-street 
parking facilities have been held not to be permissi¬ 
ble as accessory to a restaurant^^ or a commercial 
building.i® A provision that a driveway shall not 
be permitted as an accessory use does not bar a 
parking lot as an accessory use.i® 

§ 177. -Residence 

A professional office or a horne occupatiori may be 
authorized as a use accessory to a residence. 

Zoning ordinances providing for residential use 
or the use of property for one-family dwellings 
usually authorize accessory uses customarily inci¬ 
dent to such uses.14 Residence on the property is 
usually essential to the maintenance of a use ac¬ 
cessory to a residential use.^5 The nonresidential 
use of residential property may not be upheld as an 
accessory use where the property is not used as a 
residence.^® 

The construction of a swimming pool for the 
owner*s private recreation has been allowed as ac¬ 
cessory to a one-family dwelling.^'^ The erection of 
radio poles and wires for use as an aerial for a 
short-wave amateur set has been regarded as a use 
customarily incident to a residential use.i® The 


allowlng* premises and buildings in 
residential zone to be used for farm- 
ing and its usual accessories. 

N.Y,—Johnson v. Debaun, 136 N.Y.S, 
2d 217, 206 Misc. 806. 

•98. N.T.—De Mott V, Notey, 143 N. 
B.2d 804, 3 N.Y.2d 116, 164 N.Y,S.2d 
398. 

Boarding houses generally see supra 
§ 159. 

Hospitals generally see supra § 164. 
•99. N.J.—^Zahn v. Board of Adjust- 
ment of City of Newark, 133 A.2d 
358, 45 N.J.Super. 616. 

1- Pa.—^Appeal of Grant, 60 Pa.Dist. 
& Co. 340. 

Grant v. Abington Tp., Com.Pl., 
63 Montg.Co. 214. 

'2. NT.Y.—^A. C. Nurseries Inc., v. 
Brady, 105 N.Y.S.2d 933, 278 App, 
Div. 974. 

■3. Mich.—^Pass V. City of Highland 
Park, 32 N.W.2d 375, 321 Mich. 156. 
Poultry market as a retail store see 
supra § 171. 

Sale of Uve poultry was not per¬ 
missible as accessory to operation of 
generally recognized retail stores. 
Mich.—^Pass v. City of Highland 
Park, 39 N.W.2d 336, 326 Mich. 19. 
■4. N.Y.—Wike v. Herms, 61 N.Y.S. 

2d 244, 187 Misc. 111. 

•5. Pa.—^Novello v, Zoning Bd. of 
Adjustment, 121 A.2d 91, 384 Pa. 
294. 

<6. Ind.—^Board of Zoning Appeals 
of City of Indianapolls v. Wheat- 


on, App., 76 N.E.2d 597, 118 Ind. 
App. 38—^Keeling v. Board of Zon¬ 
ing Appeals of City of Indianapolls. 
69 N.B.2d 613, 117 Ind.App. 265. 
Ohio.—^Mahrt v. First Church of 
Christ, Scientist, App., 142 N.E.2d 
678. 

Parking lots generally see supra § 
163. 

7. N.Y.—BufiCalo Park Lane v. City 
of Buffalo, 294 N.Y.S. 413, 162 Misc. 
207. 

8. Pa.—^D. B, S. Bldg. Ass’n v. City 
of Erie, 111 A.2d 367, 177 Pa.Super. 
487. 

9. Mass.—Town of Needham v. 
Winslow Nurseries, Inc., 111 N.E. 
2d 453, 330 Mass. 96, 40 A.L.R.2d 
1450. 

10 . Ohio.—^McCloud v. Woodmansee, 
136 N.E,2d 316, 165 Ohio St. 271. 

11. Pa,—^Pood Corp. v. Zoning Bd. 
of Adjustment of City of Philadel¬ 
phia, 121 A.2d 94, 384 Pa. 288. 

12. Del.—^Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 Terry 

13. 

13. Del.—Application of Emmett S. 
Hickman Co., supra. 

14. Tenn.—City of Knoxville v. 
Brown, 260 S.W.2d 264, 196 Tenn. 
501. 

Judiolal and personal knowledge 
In determlning what a one-family 
dwelling may necessarlly be used for, 
as required in construing clty zoning 
ordinance prohibiting use of property 
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in certain neighborhood except for 
one-family dwellings and things 
which customarily and ordinarily go 
with such dwellings, Justices must 
use their common sense and Judicial 
and personal knowledge of what such 
dwellings are customarily and ordi¬ 
narily used for or what ordinary man 
would conaider a one-family dwell¬ 
ing to be. 

Tenn.—City of KnoxvUle v. Brown, 
supra. 

15. N.J.—Keller v. Town of West- 
fleld, 121 A.2d 419, 39 N.J.Super. 
430. 

l^ease of residence 
Where owner of structure in resi¬ 
dential zone used portlon of struc¬ 
ture for cllnlcal laboratory, and leas- 
ed remainder for residential purpos- 
es, laboratory was not an ^‘accessory 
use,*’ within zoning ordinances per- 
mitting certain professional uses in 
a residential zone where uses are 
accessory to residential use, since 
ordinances require that professional 
use be by person who resides in 
building. 

N.J.—State V. Mair, 120 A.2d 487, 89 
N.J.Super. 18. 

18. K.I.—City of Warwlck v. Camp¬ 
bell. 107 A.2d 334, 82 R.L 300. 

17. Tex.—Thomas v. Zoning Bd. of 
Adjustment of City of Universlty 
Park, Civ.App., 241 S.W.2d 965. 

18. Minn.—Village of St Louis Park 
V. Casey, 16 N.W.2d 469, 218 Minn. 
394, 166 A.L.R. 1128. 
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taking of roomers and boarders may be pcnnissible 
as accessory to a residential use,^^ but an ordinance 
which restricts the use of buildings in a district to 
one-family detached houses for one housekeeping 
unit with only accessory uses customarily incident 
thereto prohibits the principal use of a house within 
the district as a boarding or rooming house.^® 

The stabling of horses has been held not to be a 
pennissible accessory use to residential property.^^ 
The operation of a private residence as a banquet 
hall for private parties is not accessory to tlie use of 
the premises as a three-room tourfst home.22 Per- 
mission granted by a zoning ordinance to maintain a 
multiple dwelling in a residential district does not 
authorize the operation of a garment cleaning pick- 
up depot in the basement of the building.^3 An 
apartment house is not entitled to maintain a candy, 
newspaper, and tobacco counter as an accessory 
use.24 


101 aj.s. 

Ordinarily a proper accessory use to a building 
in a residential district does not include a business^e 
or commercial enterprise,^® although incidental use 
of a dwelling by its occupant for business purposes 
as by using a desk and telephone in the horne may 
be proper.27 A provision prohibiting the conduct 
of a business in a residential area has been held to 
bar the conduct of a profession such as dentistry.28 
The conduct of a real estate business with advertis- 
ing signs inviting customers to come and do busi¬ 
ness on the premises is not ‘‘accessor/’ or ‘‘cus¬ 
tomarily incident” to a residential use.29 The use 
by an undertaker of his horne in a residential dis¬ 
trict, which excludes undertaking establishments, in 
connection with, and in furtherance of, his under¬ 
taking business violates the zoning ordinance.^® 

By express provision of some regulations, an ac¬ 
cessory use to a building in a residential district may 
include the office of a physician, surgeon, dentist, 
musician, or artist,3i or the pursuit of a horne occu- 


Slxty-foot tower 

(1) Under ordinance creatin«r resi¬ 
dential zone and expressly permlttlng 
accessory buildinffs customarily inci¬ 
dental to residence and other uses 
permissible in residential zones slz- 
ty-foot mast or tower support for 
amateui^s radio antenna was a per¬ 
missible accessory use If not In con¬ 
diet wltb other provislons of ordi¬ 
nance limitinsr heigrht of buildinsrs. 
N.J.—Wriffht V. Vofft, 80 A.2d 108, 7 

N.J. 1. 

(2) Radio mast as not wlthln pro¬ 
vision permitting houslnsr of Utilities 
in a residential zone see supra § 149. 

19. N.T.—Baddour v. City of Long 
Beach, 18 N.E.2d 18, 279 N.T. 167, 
124 A.L.R. 1003, reargument de- 
nled 19 N.B,2d 90, 279 N.T. 794, ap- 
peal dismissed 60 S.Ct. 77, 308 U.S. 
503, 84 L.Ed. 431. 

R.I.—^Von Housen v. Zoning Bd. of 
Beview of Town of East Provl- 
dence, 124 A.2d 550. 

Use as a boarding house generally 
see supra S 159. 

20. N.T.—Baddour v. City of Long 
Beach, 18 N.E.2d 18, 279 N.T. 167, 
124 A.L.R. 1003, reargument de- 
nied 19 N.E.2d 90, 279 N.T. 794, ap- 
peal dismissed 60 S.Ct 77, 308 U.S. 
503, 84 L..Ed. 431. 

21. Mass.—Pratt v. Building Inspec¬ 
tor of Gloucester, 113 N.E.2d 816, 
330 Mass. 344. 

22. Mass.—City of Haverhill v. Di 
Burro, 148 N.E.2d 642. 

23. N,J.—Zahn v. Board of Adjust- 
ment of City of Newark, 133 A.2d 
358, 45 N.J.Super. 516. 

Garment pick-up depot as 'huslness" 
use see supra § 161. 

24 . N.T.—^140 Biverslde Drlve v. 


Murdock, 95 N.T.S.2d 860, 276 App. 
Div. 550. 

25. ICan.—Piper v. Moore, 183 P.2d 
965, 163 Kan. 565. 

N.T.—^Plagg V. Murdock, 15 N.T.S.2d 
635, 172 Misc. 1048. 

140 Riverside Drive v. Murdock, 
78 N.T.S.2d 890. 

Pa.—Appeal of Hasley, 30 A.2d 187, 
151 Pa.Super. 192. 

Tex.—Connor v. City of University 
Park, Civ.App., 142 S.W.2d 706, er¬ 
ror refused. 

26. Cal.—Jones v. Robertson, 180 P. 
2d 929, 79 C.A.2d 813. 

27. 111.—Village of Riverside v. 
Kuhue, 82 N.E.2d 500, 335 Ill.App. 
547. 

Newspaper column 
A licensed physician whose horne 
was in district zoned as residential, 
did not violate zoning ordinance, 
where, in addition to writing a syn- 
dicated newspaper column on prem¬ 
ises, defendant employed secretaries 
to take dictation, address envelopes, 
and enclose pamphlets relatlng to 
health problems which were request- 
ed by readers of column, some of 
which were supplied to readers on 
payment of specifled charge, where 
pamphlets were advertised only in 
syndicated column, and were not sold 
at a profit, and complalned of activi- 
ties did not interfere with primarily 
residential character and aesthetic 
harmonles of district 
CaL—City of Beverly Hilis v. Brady, 
215 P.2d 460. 34 C.2d 854. 

28. Tex.—Connor v. City of Univer¬ 
sity Park, Civ.App., 142 S.W.2d 706, 
error refused. 

29. 111.—^Village of Riverside v. 
Kuhne, 82 N.E.2d 500, 336 llLApp. 
647. 


30. Md.—Ullrich v. State, 46 A.2d 
637, 186 Md. 353, 165 A.L.R. 1107. 

Undertakers and funeral parlors gen¬ 
erally see supra 8 174. 
Transportation to horne 
Pact that it may be regarded as 
lawful for a Citizen to bury his dead 
from his horne, even though horne is 
located in a residential use district 
which excludes undertaking estab¬ 
lishments, does not make it lawful 
for one engaged in undertaking busi¬ 
ness to transport a body, which he 
has been employed as an undertaker 
to prepare for burial and bury, from 
his place of business to his horne in 
a residential use district and bury it 
therefrom. 

Md.—^Ullrich v. State, supra. 

31. Mo.—State ex rei. Kaegel v. 
Holekamp, App., 161 S.W.2d 686. 

N.T.—City of New Rochelle, on Com- 
plaint of Dassler v. Priedman, 78 
N.T.S.2d 681, 190 Misc. 654. 

Tenn.—^Red Acres Imp. Club v. Burk- 
halter, 241 S.W.2d 921. 193 Tenn. 
79. 

Dnal use 

Zoning ordinances have sanctioned 
practice of professional men to have 
offlces in their homes and practice of 
maintalning horne occupations such 
as dressmaking, millinery, music in- 
structions and the like because dom- 
inant use of premises is residential 
and practice of profession or horne 
occupation merely incidental, and be¬ 
cause such dual use is considered 
compatible with zoning plan and 
without tendency to set in motion a 
process of disintegratlon. 

N.J.—^Keller v. Town of Westfleld, 
121 A2d 419, 39 N.J.Super. 430. 
Only ohe offloe 

Zoning ordinance authorlzing pro¬ 
fessional office of “a doctor or den- 
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pation which is customarily incident to the use of 
premises as a dwelling place.^^ A provision per- 
mitting certain uses which are accessory to the use 
of a horne such as the pursuit of a profession and 
customary horne occupations does not authorize a 
use which is specifically prohibited in residential 
districts by other provisions,33 and such a provision 
does not apply where the use of the premises as a 
dwelling place is largely incidental to the occupation 
carried on.^^ 

Under an ordinance permitting a physician to have 
an office at his residence, the number of patients 
treated at such office is not material on the question 
of the propriety of such use,35 and the physician 


may have necessary employees and equipment at the 
office.^® A Christian Science practitioner has been 
held to be within a provision permitting offices for 
a physician, surgeon, dentist, or other professional 

person.®7 

An ordinance permitting the use of a dwelling by 
an artist has been held to justify the maintenance of 
a dance studio at a dwelling,®® but it has also been 
held that a dancing instructor is not an "artist.”®® 
The use of a residence for giving dancing instruc- 
tion to a large number of persons is not authorized 
as a "horne occupation.”^® The conducting of a 
ceramic class at a horne is not authorized by a pro¬ 
vision permitting an artist or similar professional 


tist” was Intended to permit but one 
doctor or dentist to practlce his pro¬ 
fession in a one-family residence in 
such use district. 

N.Y.—Town of North Hempstead v. 
White, 144 N‘.T.S.2d 368, 1 Misc.2d 
228, afflrmed 148 N.T.S.2d 461, 1 
A.D.2d 781. 

Dental laboratoxy not dental offloe 
Pa.—Appeal of Leventhal, C!om.Pl., 
3 LyCorning' 90. 

Becords 

Phrase ^'professional office or stu¬ 
dio*’ as used in zoning ordinance, 
contemplates locus where a particu- 
lar enterprise which might be said 
to be a profession would have its 
situs or headquarters and location of 
practice; it would include, but par- 
ticularly in view of words ‘'profes¬ 
sional” and ''studio” would not neces- 
sarily be confined to, a place for mak- 
ing and keeping of records. 

Pa.—^Leaver v. Board of Adjustment, 
10 Pa.Dlst. & Co.2d 888, 6 Bucks 
Co. 249. 

Colorer of neon signs 
N.Y.—People v. Daly, 28 N.Y.S.2d 
603. 

32. Md.—^Mauer v. Snyder, 87 A.2d 
612, 199 Md. 561. 

Mo.—State ex rei. Plaegel v. Hole- 
kamp, App., 151 S.W.2d 686. 

m Ught of ejusdem generis mle 
of construction, words "such as the 
office of a physician, surgeon, den¬ 
tist, musician, or artist” limited and 
contracted broader term "horne oc¬ 
cupation” as used in zoning ordi¬ 
nance of City permitting in a D- 
apartment district uses customarily 
Incident to enumerated uses when sit- 
uated in same dwelling, including 
"horne occupation” “such as office of 
a physician, surgeon, dentist, musi¬ 
cian, or artist,” and words “such as” 
required that horne occupations be 
like or similar to classifications or 
kinds named. 

Tex.—^Board of Adjustment of City 
of San Antonio v. Levlnson, CSiv. 
App., 244 S.W.2d 281. 


UmitatiLoii 

A zoning ordinance limiting “horne 
occupations” to “such occupations 
that shall be conducted solely by res¬ 
ident occupants” and reauiring “no 
display of Products shall be visible 
from the Street” indicates intentlon 
to permit only such light occupa¬ 
tions in horne that could not change 
character of bullding from a horne 
to a business or industrial establish- 
ment 

N.J.—Jantausch v. Borough of Ver¬ 
ona, 181 A.2d 881, 24 N.J. 326. 

Lemp V. Township of Millbum, 
28 A.2d 767, 129 N.J.Law 221. 

ICaiLiifaotTLre and sale of tmsses 
and belt braces, utilizing a sewing 
machlne, shears, knlves, vices and 
wrenches within an area designated 
by the zoning board as “B” residen¬ 
tial district is not included within 
the purview of permitted accessory 
uses designated as “An office such 
as that of a physician, dentist, musi¬ 
cian, artist, or other professional per- 
son; • ♦ ♦ and similar horne oc¬ 

cupations such 8LS dressmaking or 
mlllinery.” 

Pa-—^In re Appeal from Zoning Bd. 
of Appeals of Akerly, 6 Pa-Dist. & 
Co.2d 617, 89 Brle Co. 96. 

<9aby-slttlng’’ is a customary 
horne occupation. 

Tex.—City of Grand Pralrle v. Finch, 
Clv.App., 294 S.W.2d 861. 

Oarage 

In construing zoning ordinance 
permitting alterations or use of 
bulldlngs in one-family district for 
horne occupations incident to their 
use as residences, use incidental to 
use of premises as a residence may 
as a matter of law be effectively car¬ 
ried on in garage as well as in main 
part of the house. 

N.J.—Jantausch v. Borough of Vero¬ 
na, 131 A.2d 881, 24 N.J. 826. 

33. Md.—^Dobres v. Schwartzmau, 69 
A.2d 684, 191 Md. 19. 

34. Mo.—State ex rei. Kaegel v. 
Holekamp, App., 161 S.W.2d 685. 
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'35. Tenn.—^Red Acres Imp. Club v. 
Burkhalter, 241 S.W.2d 921, 193 
Tenn. 79. 

36. Tenn.—^Red Acres Imp. Club v. 
Burkhalter, supra. 

37. La.—Audubon Area Zoning Ass’n 
V. Krushevski, App., 82 So.2d 460. 

33. Ohio.—Stewart v. Humphries, 
App., 132 N.13.2d 768. 

Dancing school as an “educatlonal 
institution” see supra 9 172. 
Dancing is aa “art” 

Ohio.—Stewart v. Humphries, supra. 
DuGrtractioii to ohildrea 
Actlvity of owner of residence in 
residential district in griving danc¬ 
ing instructlons to children in base- 
ment of her residence, was author¬ 
ized by provision of zoning ordi¬ 
nance that residence may contain 
professional office or studio of resi¬ 
dent doctor, dentist, artist, musicisui, 
or person engaged in comparable pro¬ 
fessional Services, although owner 
of residence who gave dancing in- 
structions advertised for pupils, and 
although traffic problem resulted be- 
cause of coming and going of pupils. 
N.Y.—Delpriore v. Ball, 118 N.Y.S.2d 
63, 281 App.Div. 214, affirmed Del¬ 
priore V. Zoning Bd. of Appeal of 
the Town of Amherst, 118 N.E.2d 
478, 306 N.Y. 776. 

DlmltatioiL as to area 
Dance studio, which was construct- 
ed at rear of dwelling in dwelllng- 
house district, and which was twen- 
ty feet by twenty-six f eet, and which 
did not occupy more than twenty-flve 
percent of lot area, and which did 
not exceed one third of area of whole 
bullding, came within provision of 
City zoning ordinance that accessory 
uses of dwelling are perhiissible 
where business or industry does not 
occupy more than twenty-flve per¬ 
cent of lot area. 

Ohio.—Stewart v. Humphries, App., 
132 N.E.2d 768. 

39. Mo.—State ex rei. Kaegel r. 
Holekamp, App., 161 S.W.2d 685. 

40. Mo.—State ex reL Kaegel 
Holekamp, supra. 
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person to have an office or studio at his home.^^ 
One engaged in teaching persons to ride horses is 
not a member of a “recognized profession” within 
an ordinance pennitting such persons to maintain 
an office in a residential district.^^ 

A real estate office is not a ‘'professional” office 
within the meaning of an ordinance pennitting a 
professional office as a use accessory to a resi- 
dence,43 nor is it a ''horne occupation” of a kind 
permitted as accessory to a residential use>^ Simi- 
larly, a beauty shop is not a professional office.**® 

It has been held that the occupation of an under- 
taker or funeral director is not a profession within 
an ordinance pennitting a professional office as ac¬ 
cessory to a residential use;*® but there is also 
authority that the practice of undertaking may be 
considered a profession within the meaning of such 
an ordinance.**^ The operation of a funeral horne 
is not a “customary horne occupation^’ permitted by 
an ordinance regulating the use of buildings in resi¬ 
dential districts.*® 

§ 178. Accessory Buildings 

Zoning ordinances permitting and regulating accessory 
buildings are to be reasonabiy construed. 

Zoning ordinances permitting and regulating ac¬ 
cessory buildings are to be reasonabiy construed.*^ 
The accessory building must be on the same prem- 
ises as the main building, even though the ordinance 
does not expressly so provide.®® The words "ac¬ 
cessory,” "subordinate,” "incidental,” and "main” 
when used in a zoning ordinance in connection with 
buildings, denote the relationship of one building 


to another.®! An "accessory building” is a subordi¬ 
nate building, the use of which is incidental to the 
use of the main building.®^ A "main building” is 
one to which other buildings are accessory or sub¬ 
ordinate in use.®® 

A chicken house may not be regarded as acces¬ 
sory to a dwelling where the ordinance defines an 
accessory building as one subordinate to the main 
building on the lot and used for purposes customarily 
incident to those of the main building.®* An addi- 
tion to a building, which is to be an integral part of 
the building, such as an enlargement of a dwelling 
to provide an additional bedroom and bath, may not 
be considered an accessory building.®® 

Occupancy by servants. Under a zoning ordi¬ 
nance providing that nothing in the ordinance au- 
thorizes or will be construed to permit the occu¬ 
pancy or use of any accessory building as a place 
of abode or dwelling by any one other than a bona 
fide servant actually then regularly employed by the 
occupant of the main structure, the use of an ac¬ 
cessory building as a place of abode is confined to 
bona fide servants employed by the main occupant 
of the premises, and the owners are precluded from 
making use of the quarters for independent occu¬ 
pancy.®® A provision, regulating accessory build¬ 
ings in a residential district and providing that an 
accessory building may not be used for residential 
purposes except by domestic servants of the occu¬ 
pant of the main dwelling, may not be evaded by a 
sale of a portion of the premises ;®7 thus where 
there was erected on one lot a dwelling house and in 
the rear of the lot a garage with dwelling quarters, 
the conveyance of the rear of the lot together with 


4a. N.T.—Schweizer v. Board of 
Zoning Appeals of Incorporated 
Village of Garden City, 167 N.T.S. 
2d 764, 8 Misc.2d 878. 

42. N.T.—^Village of East Hampton 
V. Mulford, 66 N.T.S.2d 466, 188 
Misc. 1037. 

Rlding academy as a “sclioor’ within 
zoning ordinance see supra § 172. 

43. Cal.—^Jones v. Bobertson, 180 P. 
2d 929, 79 aA.2d 818. 

111.—Village of Riverside v. Kuhne, 
82 N.E.2d 600, 336 IlLApp. 647. 

Pa.—Cuiumer v. Narberth Borough 
Bd. of Adjustment, 69 Pa.DiBt. & 
Co. 686, 63 Montg.Co.. 247. 

44. 111.—Village of Rlverside v. 
Kuhne, 82 N.E.2d 600, 836 ni.App. 
647. 

46. Pa.—Bonasi v. Board of Adlust- 
ment of Haverford Tp., 116 A.2d 
226, 882 Pa. 307. 

46. N.J.—^Frlzen v. Poppy, 86 A.2d 
134, 17 N.J.Super. 390. 

Undertakers and funeral parlors gen- 
erally see supra S 174. 


47. Pa.—^Leaver v. Board of Adjust- 
ment, 10 Pa.Dist. & Co.2d 333, 6 
Bucks Co. 249—^Paxtang Borough 
Bd. of Adjustment v. Amold, 8 Pa. 
Dist. & Co.2d 98, 68 Dauph.Co. 214, 
49 Mun.L.R, 47. 

Contra: Hampton v. Board of Ad¬ 
justment of Borough of Norris- 
town, Com.Pl., 66 Montg.Co. 164. 

48. Utah.--Provo City v. Claudin, 63 
P.2d 670, 91 Utah 60. 

40. Md.—Camey v. City of Balti- 
more, 93 A.2d 74, 201 Md. 180. 
N.J.—^Hrycenko v. Board of Adjust¬ 
ment of City of Elizabeth, 99 A.2d 
430, 27 N.J.Super. 376. 

CoxLservatozy 

Under zoning ordinance authorlz- 
ing erectlon in residential district of 
a structure for “accessory purposes” 
such as are proper and usual with 
resldences for one family, small con- 
servatory to be erected in rear of 
private resldence for raising of 
I plants and flowers solely for person-; 
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al pleasure of resident, was author- 

ized. 

Mass.—^Kenney v. Building Com’r of 
Melrose, 62 N.E.2d 683, 316 Mass. 
291, 150 A.L.R. 490. 

60. Minn,—^Lowry v. City of Man- 
kato, 42 N.W.2d 663, 231 Minn. 108. 

51. Minn.—^Lowry v. City of Man- 
kato, supra. 

62. Md.—Camey v. City of Balti- 
more, 93 A.2d 74, 201 Md. 180. 

63. Minn.—^Lowry v. City of Man¬ 
icato, 42 N.W.2d 663, 231 Minn. 108. 

64. N.J.—De Benedetti v. River Vale 
Tp., Bergen County, 91 A.2d 368, 21 
N.J.Super. 430. 

66. Md.—Camey v. City of Baltl- 
more, 93 A.2d 74, 201 Md. 130. 

56. Tex.—^Town of Highland Park 
V. Marshall, Civ.App., 236 S.W.2d 
658, refused no reversible error. 

67- N.J.—Collins v. Board of Ad¬ 
justment of Margate City, 69 A.2d 
708, 8 N.J. 200. 
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the adjoining vacant lot does not free the garage 
for general residential use.58 

An accessory building is not transformed into an 
independent building by its rental so as to avoid re- 
strictions on its occupancy except by servants, even 
though the premises are large enough so that the 
property could be divided and each division be oc- 
cupied by a dwelling without violating the zoning 
ordinances.59 Where a tract on which were lo- 
cated a cottage and other buildings accessory to a 
mansion house was sold separately from the portion 
of the property on which the mansion house was 
located, and the cottage was used as a residence, 
the cottage became the main building within a pro- 
vision that not more than one dwelling may be con- 
structed on a lot, except that living quarters may be 
provided in accessory structures for persons em- 
ployed in domestic Service on the premises.®® 

Rental of accessory building. The alteration of a 
four-car garage on the owner^s premises so that the 
owner might rent part of it to other persons as liv¬ 
ing quarters does not constitute a customary “acces¬ 
sory use” within a zoning ordinance which permits 
use of residential lots only for a single-family de- 
tached dwelling and for “accessory use” customarily 
incidental to such dwelling.®^ Where at time of en- 
actment of zoning ordinance a parcel contained a 
main dwelling house and a carriage house and the 
latter over the years had been occupied independent- 
ly either as servants quarters or guest accommo- 
dations, the carriage house may be occupied by a 
rent paying tenant, notwithstanding the zoning ordi¬ 


nance prescribes a minimxun area of 40,000 squarc 
feet for a family dwelling and the parcel does not 
contain 80,000 square feet and the ordinance pro¬ 
vided that an accessory use shall not include an ac- 
tivity conducted for gain.®^ 

§ 179. - Garage 

Ordinarily, a private garage Is a proper accessory 
building to a permltted private residence. 

A private garage ordinarily is a proper accessory 
building to a permitted private residence,®® and un- 
less so required by the zoning ordinance, the garage 
need not be on the same lot as the dwelling.®^ The 
maintenance of a six-car garage housing vehicles 
used for hire as cabs or omnibuses is not permissible 
as an accessory use or a use customary or incident 
to a one-family house.®® A provision in a zoning 
ordinance authorizing the erection in a residential 
district of accessory buildings, including private 
garages, does not authorize the construction of a 
private garage in a residential district for use by a 
business located outside of the district.®® 

A garage connected to the house by a breezeway 
has been held to be part of the main building so that 
it need not be constructed in accordance with a 
zoning ordinance goveming the location of an ac¬ 
cessory building.®^ 

The conversion of a garage on the rear of a ho- 
tel lot to use for living quarters for hotel guests 
transforms the building from an accessory to a 
Principal building and may violate the rear yard 
requirements of the zoning ordinance.®® 


58. N.J.—Collins v. Board of Ad- 
justment of Margate City, supra. 

59. N.Y.—Griffin v. Reville, 149 N. 
T.S.2d 312, 1 Mlsc.2d 1045. 

60. N.J.—Cobble Close Fanii v. 
Board of Adjustment of Middle- 
town Tp., 92 A.2d 4, 10 N.J. 442. 

61. Pa.—^Deane v. Board of Adjust¬ 
ment of Zoning Bd. of Borough of 
Edgeworth, 94 A.2d 112, 172 Pa. 
Super. 502. 

62. N.T.—Clune v. Walker, 170 N. 
Y.S.2d 604. 

63. Mich.—^People v. Scrafano, 12 N. 
W.2d 325, 307 Mich. 665. 

Minn.—^Lowry v. City of Mankato, 
42 N.W.2d 553, 231 Minn. 108. 
Garages generally see supra § 163. 
AbsekLce of ezpress pexmi88io& 
Bight to construet a garage for 
uses incidental and accessory to res¬ 
idential uses is not to be considered 
forbldden, even though not expressly 
permitted by a zoning ordinance. 


N.B.—^Dumaia v. Somersworth, 134 
A.2d 700. 

XndependesLt stmotnse 
A purely private residential garage 
constructed at same time as resi¬ 
dence would be classified as being 
‘'constructed as a part of main build¬ 
ing" within zoning ordinance permit- 
ting private garages constructed as 
a part of main building, notwith¬ 
standing garage might not be struc- 
turally dependent on residence and 
not under same roof. 

Ky.—Selllgman v. Western & South¬ 
ern Life Ins. Co., 126 S.W.2d 419, 
277 Ky. 661. 

Storage of restdeat’8 buslaesa vehi- 
ole 

111.—Village of Riverside v. Kuhne, 
82 N.B.2d 600, 385 Ill.App. 647. 
Mich.—^People v. Scrafano, 12 N.W. 

2d 325, 307 Mich. 655. 

N.Y.—City of New Rochelle, on Com- 
plaint of Dassler, v. Dandry, 79 


N.T.S.2d 126, 191 Misc. 977. 

City of New Rochelle, on Com- 
plaint of Dassler, v. Lore, 94 N. 
Y.S.2d 637—City of Rochelle, on 
Complaint of Dassler, v. Dlllon, 89 
N.Y.S.2d 630—^People on Complaint 
of Dassler v. Damore, 79 N.Y.S. 
124. 

Pa.—Alken v. Conti, Com.Pl., 5 Chest. 
Co. 163—Sylvester v. Board of 
Zoning Appeals, Com.Pl., 50 Laclc. 
Jur. 200. 

64. N.J.—Schack v. Trimble, 137 A. 
2d 22, 48 N.J.Super. 45. 

65. N.J.—^Dolan v. DeCapua, 80 A. 
2d 656, 13 N.J.Super. 500. 

66. Minn.—^Lowry v. City of Man¬ 
kato, 42 N.W.2d 663, 231 Minn. 108. 

67- Tex.—^Dodson v. Dooley, Clv. 
App., 280 S.W.2d 768, refused no 
reversible error. 

6a N,J.—Honigfeld v. Bymes, 103 
A.2d 698, 14 N.J. 600. 
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V. NONOONTORMma USES 


§ 180. General Rule 

Zonfng regulations sometimes expressiy provide and 
are generally construed ta permit the contlnuance of 
euch uses ot land and structures as were In exlstence at 
the time of the adoption of the regulatione notwlthstand- 
Ing slmilar uses are not permitted by the regulations in 
the area in which the properly so used Is located. 

The term "nonconforming uses,” as used in the 
law of zoning*, refers to uses of certain property 
which are permitted to continue notwithstanding 
the zoning regulations do not permit similar uses 
in the area in which the property so used is locat- 


ed,®» although the term is sometimes used in its more 
general sense as referring to a use of a building or 
property that does not agree with the regulations 
of the use district in which it is situated.^® 

As a general rule, zoning regulations do not limit 
the right of a landowner to continue such uses of 
land and structures as were in existence at the time 
of the adoption of the regulations,and it is some¬ 
times expressiy provided that nonconforming uses 
and structures may be continued,'^^ at least for a 


69. Md.—^Beyer v. Mayor and Coun- 
cil ot Baltimore City, 84 A.2d 765. 
182 Md. 444. 

70. Ohlo.—Ohio State Student Trail- 
er Park Co-op. v. Franklin Coun- 
ty, Com.Pl., 123 N.B.2d 286, afflrm- 
ed, App., 123 KJB3.2d 542. 

Permitted use is not a noncon- 

torminiT use. 

La.—^Audubon Area Zoning Ass*n v. 
Krushevski, App.. 82 So.2d 460. 

71. U.S.—Knickerbocker Ice Co. v. 
Sprague, D.C.N.T.. 4 P.Supp. 499. 

Ariz.—^Kubby v. Hammond. 198 P.2d 
134, 63 Ariz. 17. 

Cal.—^Edmonds v. Los Angeles Coun- 
ty. 266 P.2d 772. 40 C.2d 642— 
San Diego County v. McClurkeu. 
234 P.2d 972, 37 C.2d 683. 

Biscay v. City of Burlingamei 16 
P.2d 784. 127 CJL 213. 

D.C.—Larrabee v. Bell, 10 F.2d 986. 
66 App.D.C, 121, certiorari denied 
U. S. ex reL Varela v. Bell, 46 S. 
Ct. 484, 271 U.S. 670, 70 L.Ed. 1143, 
followed in Varella v. Bell, 10 F. 
2d 989, 66 App.D.a 124, certiorari 
denied U. a ex rei. Varela v. Bell, 

46 S.Ct 484, 271 U.S. 670, 70 L.Ed. 
1148. 

—Corpus Jnrls Seoundnm. dted in 
Fortunato v. City of Coral Gables, 

47 So.2d 821, 323. 

IU. —City of Chicago v. Heuter Bros. 
Iron WorkB, 76 N.E.2d 866, 398 IlL 
202, 178 A.Ii.R. 266. 

Ind.—^Lutz V. New Albany City Plan 
Coinmission, 101 N.E.2d 187, 230 
Ind. 74. 

lowa.—^McJimsey v. City of Des 
Moines, 2 N.W.2d 65, 231 lowa 
693. 

Ky.—^Butler v. Louisville & Jeirei> 
son County Bd. of Zoning Adjust- I 
ment and Appeals, 224 S.W.2d 658, 
311 Ky. 663. 

Md.—^Francis v. MacGill, 75 A.2d 91, 
196 Md. 77—Green v. Garrett, 63 
A.2d 826, 192 Md. 62—Colati v. 
Jirout, 47 A.2d 613, 186 Md. 662 
-nJohn J. Moylan, Inc., v. Bramble, 
24 A.2d 297,180 Md. 316. 

Nev.—State ex reL Davie v. Cole- 
man, 224 P.2d 309. 67 Nev. 688. 
N.H.—Bdgewood Clvic Club v. Blais- 
delL 61 A2d 617, 95 N.H. 244. 


N.JT.—Midland Park Coal & Lumber 
Co. V. Terhune, 56 A.2d 717. 186 N. 
J.Law 442. afflrmed 61 A.2d 76, 137 
N.J.Law 608—^Pieretti v. Johnson, 
41 A.2d 896, 132 N.J.Law 576. 

Fraacisco v. Department of In¬ 
stitutione and Agencies, 180 A. 
843, 13 N.J.M1SC. 663—Lamb v. A. 
D. McKee. Inc., 160 A. 663, 10 N. 
J.Misc. 649. 

N.T.—Canberg v. Klelnert, 232 N.Y. 
S. 640, 225 App.Div. 876. 

Madison Stores, Inc. v. Bnkay 
Sales Corp., 142 N.T.S.2d 182, 207 
Mlsc. 1091 —<3urtiss-Wrlght Corp. 
V. Incorporated Village of Garden 
City, 67 N.Y.S.2d 377, 186 Mlsc. 
608—Pisicchlo v. Board of Appeals 
of Village of Freeport, 800 N.Y.S. 
368, 165 Mlsc. 166. 

People V. Perkins, 8 N.Y.S.2d 
868, reversed on other grounds 26 
N.B.2d 278, 282 N.Y. 329. 

Pa.—Appeal of Peirce, 119 A.2d 606, 
384 Pa. 100—Whitpain Tp. v. Bo- 
dlne, 94 A.2d 737, 372 Pa. 609. 

Feagley v. Coho, Coni.PL, 63 
L»anc.Li.Rev. 29—Commonwealth v. 
Booth, Quar.Sesa, 63 Montg.Co. 
133—Veltrl v. Borough of Munhall, 
Com.Pl., 94 Plttsb.Leg.J. 387. 
Constltutionality and validity of reg¬ 
ulations prohibiting continuation 
of existing use of property see su¬ 
pra 5 63. 

Z&Klstiiig property ilght 

(1) Zoning law and zoning ordl- 
nance passed thereunder were held 
inapplicable to existing lawful prop¬ 
erty right not derived therefrom. 
111.—Illinois Life Ins. Co. v. City of 

Chicago, 244 IlLApp. 185. 

(2) Right to a nonconforming use 
of property wlthln a zoning ordi- 
najice is a property right. 

111 .—^Brown v, Gerhardt, 126 N.B.2d 
53, 5 I11.2d 106—Schnelder v. Board 
of Appeals of City of Ottawa, 84 
N.E.2d 428, 402 111. 536. 

Village of Skokie v. Almendinger, 
126 N.E.2d 421, 6 Ill.App.2d 522. 
N.J.—Scavone v. Mayor and Council 
of Borough of Totowa, 140 A.2d 
238, 49 N.J.Super. 423. 

Annexed property 

I At time property was ta k e n Into 
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City, owners had property right In 

its then nonconforming usa 

Tex.—City of Dallas v. Hialbert, Civ. 
App., 246 S.W.2d 686, error re- 
fused no reversible error. 

72. Conn.—De Pelice v. Zoning 
Board of Appeals of Town of East 
Haven, 32 A.2d 635, 130 Conn. 156, 
147 A.Li.R. 161—Corpus Juris olted 
in Levlne v. Board of Adjustment, 

7 A.2d 222. 224, 126 Conn. 478— 
Lehmaier v. Wadsworth, 191 A. 
639, 122 Conn. 671—^Lathrop v. 
Town of Norwich, 161 A. 183, 111 
Conn. 616. 

D.C.—Hagans v. District of Colum- 
bla, Mun.App., 97 A-2d 922. 

ni.—City of Chicago v. Reuter Bros. 
Iron Works, 76 N.E.2d 366, 398 
IlL 202, 173 A.L.R. 266. 

Village of Skokie v. Almending¬ 
er, 126 N.B.2d 421, 6 IlLApp.2d 522 
—^Thomas v, Village of Southern 
View, 107 N.B.2d 277, 347 IlLApp. 
669—Illinois Life Ina Co. v. City 
of Chicago, 244 IlLApp. 185. 

Md.—^Mayor and City Council of Bal¬ 
timore V. Shapiro, 51 A.2d 273, 187 
Md. 623—Colati v. Jirout, 47 A.2d 
613, 186 Md. 662—Chayt v. Board 
of Zoning Appeals of Baltimore 
City, 9 A.2d 747, 177 Md. 426. 

Mass.—^Poster v. Mayor of City of 
Beverly, 63 N.E.2d 693, 316 Mass. 
667, 151 A.L.R. 737—Paul v. Se- 
lectmen of Scituate, 17 N.E.2d 193, 
801 Mass. 365. 

Mich.—Civio Ass’n of Dearbom Tp., 
Dist. No. 3, V. Horowitz, 28 N.W. 
2d 97, 318 Mich. 333. 

I N.J.—Gerkin v. Village of Ridge- 
wood, 86 A.2d 276, 17 N.J.Super. 
472. 

Ackerman Fuel Oil Co. v. Board 
of Adjustment of Borough of Para¬ 
mus, 64 A.2d 661, 136 N.J.Law 93 
—Sitgreaves v, Board of Adjust¬ 
ment of Town of Nutley, 64 A.2d 
461, 136 N.J.Law 21—De Vito v. 
Pearsall, 180 A. 202, 116 N.J.Law 
823—Frank J. Durkin Lumber Co. 
V. Pitzsimmons, 147 A. 665, 106 
N.J.Law 183. 

N.Y.—440 East 102nd Street Corpo¬ 
ration V. Murdock, 34 N.E.2d 329, 
286 N.Y. 298. 
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specified period of Under a provision that 

'*nonconforming uses” may be continued, the quoted 
pbrase comprehends both the physical structure on 
the land and the functional use of the land or struc¬ 
ture.*^^ Unless otherwise provided by the zoning 
ordinances, a permit is not required to continue a 
nonconfonning use.^S On the other hand, the fact 
that property formerly designated as commercial is 
later placed in a residential zone does not give the 
owner who used the land before the change the same 
rights as to use as if the property were stili zoned 
as commercial.*^® 


A business existing at the time of the enactment 
of a zoning regulation forbidding such business may 
be continued,*^'^ and property used for business may 
continue in such use although the area in whicb 
the property is located is subsequently zoned as resi- 
dential.*^® The continuation of particular uses which 
have been held not to be affected by the subsequent 
enactment of a zoning r^lation prohibiting such 
use includes the operation of a carnival,*^® a ceme- 
tery,®® a livery stable,®^ a piggery,®^ a rendering 
piant,®® a sign hanging from an office building,®^ 
and a trailer camp.®® Farming may be continued in 
a district subsequently zoned as residential,®® and a 


A. C. Nurseries, Inc.» v. Brady, 
106 N.T.S.2d 933, 278 App.Dlv. 974 
—^People on Complaint of Ketcher 
V. Miano, 254 N.T.S. 105, 234 App. 
Div. 94—^Eaton v. Sweeny, 261 N. 
T.S. 246, 232 App.Dlv. 469, re- 
versed on other grrounds 177 N.B. 
412, 267 N.Y. 176. 

Curtiss-Wrigrht Corp. v. Incor- 
porated Villare of Garden City, 67 
N.Y.S.2d 377, 186 Misc. 608, re- 
versed on other grounds 61 N.Y.S. 
2d 678, 270 App.Dlv. 936, afflrmed 
72 N.E.2d 26, 296 N.Y. 839—Colllns 
V. Moore, 211 N.Y.S. 437, 126 Mlsc. 
777. 

N.C.—^Town of CUnton v. Ross, 40 
S.E.2d 693, 226 N.C. 682. 

Pa.—^Appeal of Haller Baklng Co., 
146 A 77, 295 Pa. 267. 

Appeal of Alloy Metal Wlre Co., 
Com.Pl., 29 Del.Co. 488—^Honlg: v. 
Lonsdorf, Com.Pl., 63 Lack.Jur. 209 
—^Wren v. Westpfahl, Com.Pl., 46 
Liack.Jur. 169. 

Validity of such provislons see su¬ 
pra § 68. 

TraflLo oonffestlon 
Fact that there was a great deal 
of congestlon in traffic around cor- 
ner where business was located 
would have no bearing on right to 
conduct business as a nonconform- 
ing use under zoning ordinance, traf- 
flc congestlon being a matter for po- 
lice regulation rather than a concem 
in enforcement of zoning ordinance. 
N.Y.—City of Syracuse v. Bronner, 
133 N.Y.S.2d 153. 

Kimitatlon on delegation of power 
Statute authorizing a local legis- 
latlve body to divide municlpallty 
into districts within which it may 
regulate and restrict the erection, 
construction, alteratlon, or use of 
buildings, structures, or land, and 
providing that no regulations shall be 
enacted that will aiCect the status of 
nonconfonning usage for commercial 
purposes where usage has existed 
from Jan. 1, 1929, means that the use 
of an existing buildlng as of Jan. 1, 
1929, is not to be disturbed by the 
provislons of any subseauently 
adopted munlcipal or local ordinance. 


La.—City of New Orleans v. Langen- 
stein, App., 91 So.2d 114. 

73. La.—State ex rei. Hochfelder v. 
City of New Orleans, 132 So. 786, 
171 La. 1063. 

74. N.J.—Borough of Rockleigh, Ber¬ 
gen County v. Astral Industries, 
102 A2d 84, 29 N.J.Super. 154. 

75. Ohlo.—State v. Pierce, 132 N.E. 
2d 102, 164 Ohio St. 482. 

Permlts and certldcates generally see 
infra $ 219 et seQ. 

Oertliioate of occnpanoy 
Under statute and zoning ordinance 
providing that the lawful use of any 
dwelling, bullding, or structure and 
of any land or premlses, as existing 
and lawful at time of enactment of a 
zoning resolutlon or amendment may 
be continued although such use does 
not conform to such resolutlon or 
amendment, a person hais a ciear 
right to a certiflcate of occupancy on 
an existing nonconfonning residen¬ 
tial use even though premlses do 
not conform to zoning resolutlon. 
Ohlo.—State ex rei. Cubbon v. Win- 
terfeld, App., 148 N.E.2d 523. 

76. P€u—^In re Blanarik, 100 A2d 68, 
376 Pa. 209. 

77. N.Y.—People v. Hein, 65 N.Y.S. 
2d 318, 187 Misc. 6. 

iflCovhig business 

^Vhere petltioner was engaged in 
business of local and long distance 
moving for some time prior to zoning 
change, he was entitled to continue 
such use. 

N.Y.—Gscheldle v. Murdock, 111 N.Y. 
S.2d 740, 280 App.Div. 74. 

78. Ind,—^Lutz V. New Albany City 
Plan Commission, 101 N.E.2d 187, 
230 Ind. 74, 

La.—Bwlng V. Braun, App., 196 So. 
671. 

Md.—Amereihn v. Kotras, 71 A2d 
866, 194 Md. 591. 

N.Y.—Horan v, Koehler, 14 N.Y.S.2d 
875, 268 App.Div. 729, appeal de* 
nied 16 N.Y.S.2d 829, 258 App.Div. 
804, aJSOlrmed 24 N.E.2d 989, 282 N. 
Y. 673. 

Qrooezy business conducted on lot 
in unincorporated sectlon of town 
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prior to adoption of zoning ordinance 
permitting use of such land for 
residential and other purposes, but 
not for commercial purposes, could 
nevertheless be continued as a non- 
conforming use. 

N.Y.—-Town of Cortlandt v. McNally, 
126 N.Y.S.2d 702, 282 App.Div. 1072. 
appeal denied 128 N.Y.S.2d 697» 
283 App.Dlv. 800. 

BaUroad 

Where railroad belt Une had been 
located on private right of way prior 
to enactment of ordinance which 
zoned as residential part of land 
through which belt line extended, 
belt line was a nonconfonning use as 
to such zone, and the railroading 
was not a nuisance per se, and, there- 
fore, railroad company’s right to con¬ 
tinue its operation over the belt line 
remained unaffected by the zoning. 
Ohio.—City of Hamilton v. Hausen-' 
bein, 139 N.E.2d 459, 102 Ohio App. 
566. 

Commeroial gaarage 
N.J,—Crompton & Co. v. Borough of 
Sea Girt, 63 A2d 834, 1 N.J.Sup6r. 
607. 

Pa.—Sylvester v. Board of Zoning 
Appeals, Com.Pl., 50 Lack.Jur. 200. 

79. Mich.—Civlc Assh of Dearborn 
Tp., Dlst. No. 3, V. Horowitz, 28 
N.W.2d 97, 318 Mich. 333. 

80. Kan.—City of Wichita v. 

Schwertner, 286 P. 266, 130 Kan. 
397. 

81. Cal.—^Ryan v. Andriano, 266 P. 
831, 91 C.A 186. 

N.J.—Walton v. Stephens, 11 A2d 
364, 124 N.J.Law 216. 

82. Mass.—Connors v. Town of Bur¬ 
lington, 91 N.E.2d 212, 825 Mass. 
494. 

83. Pa.—Schuster v. Board of Zon¬ 
ing Appeals of City of Scranton, 
Com.PL, 62 LacAJur. 1. 

84. 111.—^Illinois Life Ins. Co. ▼. 
aty of Chicago, 244 IlLApp. 186. 

85. Pa.—Alenovltz v. East White- 
land Tp., Com.Pl., 6 ChestCo. 287. 

86. N.J.—Stout V. Mitachela 52 A2d 
422, 135 N.J.Law 406. 
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two-family or rooming house may be continued in a 
single-family house zone.^*^ 

A provision of an ordinance requiring that every 
lot in multiple dwelling zones should have a certain 
minimum width and area will be assumed to have 
been enacted with the understanding that it wouid 
not be given effect in old settled districts developed 
under different standards where its application 
wouid oppress the owners of property and wouid 
not do any good.^8 Rear yard requirements im- 
posed by a zoning ordinance do not apply as to ex- 
isting buildings which do not comply therewith,^^ 
and plots existing at the time an ordinance is enact¬ 
ed may be excepted from the frontage requirements 
imposed by the ordinance. 

The repeal of a provision excepting house trail- 
ers used in connection with the owner^s dwelling 
from a requirement that trailer houses be kept only 
in licensed camp grounds has been held not to ap¬ 
ply to one who had established such use at the time 
the repeal was enacted.®^ Property used for com¬ 
mercia! purposes • under an ordinance rezoning it 
from residential to commercial use may be con¬ 
tinued in such use under a subsequent ordinance re- 
pealing ali prior zoning ordinances and zoning the 
area as residential, but excepting lawfully operated 
nonconforming uses.®^ 

Use of land apart from structures, The excava- 
tion of Products of the soil may constitute an ex¬ 
isting nonconforming use protected by a provision 
preserving the right to continue existing uses,®® 


but some provisions merely preserve the use of 
existing buildings and structures and not the use of 
land on which there are no buildings.®^ Open areas 
in connection with an improvement existing at the 
time of enactment of a zoning ordinance are exempt 
from the restrictions of the ordinance under a pro¬ 
vision permitting continuance of a nonconforming 
existing use, if the open areas were in use at the 
time of enactment of the ordinance.®® The use of 
a vacant lot for the dismantling of automobiles is not 
affected by a subsequent amendment of the zoning 
ordinance prohibiting such use in the area.®® 

Intoxicating liquor. A zoning ordinance prohibit¬ 
ing the sale of beer in residential areas has been con- 
strued as not preserving the right of a restaurant, 
doing business in a residential area as a noncon¬ 
forming use, to continue to sell beer.®^ 

The right to apply for a varianae does not pre- 
clude a claim of a nonconforming use.®® 

§ 181. -Purpose of Rule 

The continuation of nonconforming uses is permitted 
to avold hardship and with the doubtfui constitutionality 
of compeMing the Immediate cessation of existing uses 
in mind. 

The granting of permission for continuation of a 
nonconforming use is designed to avoid the imposi- 
tion of hardship on the owner of property already 
devoted to a proscribed use,®® and has in mind the 
injustice and doubtfui constitutionality of compel- 
ling the immediate removal of objectionable build¬ 
ings and uses already in the district^ 


87. N.T.—Sackett Lake Property 
Owners Ass’n v. Levine, 48 N.T.S. 
2d 490, 268 App.Div. 809, appeal 
denied 61 N.T.S.2d 748, 268 App. 
Div. 934. 

88. Cal.—^Morris v. City of Los 
Anheles, 254 P.2d 935, 116 C.A.2d 
866 . 

89. Pa,—^United Cerebral Palay 
Ass'n of Philadelphia and Vicinity 
V. Zoning Bd. of Adjustment, 114 
A.2d 331, 382 Fa. 67. 

90. Purchaser of poraon of plot 
Provision of village zoning or- 

dinajice that building can be erected 
on plot of less than flfty feet front¬ 
age if plot was in existence at 
time of adoption of ordinance was 
applicable to such a plot, although 
one relying on such provision pur- 
chased only a portion of the original 
plot, and the portion purchased had 
a depth of two hundred flfty-flve feet, 
while original depth was one thou- 
sand two hundred flfty. 

N.T.—^Planagan v. Zoning Bd. of Ap- 
peals of Village of Bayvllle, 149 N. 
T.S.2d 666, 2 Mlsc.2d 922, afflrmed 
161 N.Y.S.2d 618, 1 A.D.2d 979. 


91. Wls.—^Des Jardin v. Town of 
Greenfleld, 63 N.W.2d 784, 262 Wis. 
43. 

92. 111.—Thomas v. Village of South¬ 
ern View, 107 N.B.2d 277, 847 
111.App. 669. 

93- Cal.—^Mclvor v. Mercer-Praser 
Co., 172 P.2d 768, 76 C.A.2d 247. 

94, Me.—^Inhabltants of York Har- 
bor Village Corporation v. Llbby, 
140 A. 382, 126 He. 637. 

95- Md.—Chayt v. Board of Zoning 
Appeals of Baltimore City, 9 A.2d 
747,177 Md. 426. 

AixpOTt 

Where area on which it was sought 
to erect a building incidental to use 
of an airport had been held as a 
unit with land actually used for the 
landing and taking off of airplanes 
slnce before enactment of village 
zoning ordinance, the fact that area 
had been fenced olf, in the absence of 
evidence that it had been put to a 
use for other than airport purposes, 
did not exclude it from airport and 
bring it wlthin zoning restrictions. 
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N.Y.—Great South Bay Marine Corp. 
V. Norton, 68 N.Y.S.2d 172, afflrmed 
75 N.Y.S.2d 304, 272 App.Div. 1069. 

96. Md.—^Mayor and City Councll of 
Baltimore v. Shapiro, 61 A.2d 273, 
187 Md. 623. 

97. Tex.—City of Dallas v. Haworth, 
Civ.App., 218 S.W.2d 264, refused 
no reversible error. 

98. Md.—^Hare v. Mayor and City 
Councll of Baltimore, 90 A.2d 217, 
200 Md. 477. 

Variances generally see infra 9 268 
et seq. 

99. Cal.—Orange County v. Goldring, 
263 P.2d 321, 121 C.A.2d 442. 

Fla.—^Fortunato v. City of Coral 
Gables, 47 So.2d 321. 

lowa.—^McJimsey v. City of Des 
Moines, 2 N.W.2d 65. 231 lowa 693. 

Mich.—South Central Imp. Ass’n v. 
City of St. Clalr Shores. 82 N.W.2d 
463, 348 Mich. 153—^Hedford Moving 
& Storage Co. v. City of Detroit, 
68 N.W.2d 812, 336 Mich. 702— 
Cole V. City of Battle Creek, 298 
N.W. 466, 298 Mich. 98. 

1- Cal.—^Rehfeld v. City and County 
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§ 182. - Striet Construction 

Provisions for the contlnuatlon of nonconforming uses 
«re strictiy construed. 

The spirit of the zoning ordinances and regula- 
tions is to restrict rather than to increase any non¬ 
conforming uses,2 and to secure their gradual elimi- 
nation.^ Accordingly, provisions of a zoning reg- 
ulation for the continuation of such uses should be 
strictiy construed,^ and provisions limiting noncon¬ 
forming uses should be liberally construed.^ The 
right to continue a nonconforming use is not a per- 
petual easement to make a use of one*s property 
detrimenta! to his neighbors and forbidden to them,® 


ZONING §§ 182-183 

and nonconforming uses will not be permitted to 
multipty*^ when they are harmful or improper.8 

It has also been held, however, that it is as much 
the purpose of a zoning ordinance to protect an 
owner^s right to a lawful nonconforming use as it 
is to protect the rights of other property owners to 
prevent unlawful nonconforming uses.^ 

§ 183. -Persons Entitled to Maintain 

Nonconforming Use 

The right to continue a nonconforming use Is not 
llmited to the owner of the property at the time the ordi¬ 
nance was enacted, but extends to subsequent purchasers. 


of San Francisco, 21 P.2d 419, 218 
a 83. 

Orange County v. Goldrlng, 263 
P.2d 321, 121 C.A.2d 442. 

Pa.—^Appeal of Becker, Com.Pl., 68 
Tork Leg.Rec. 174. 

Constitutionality and validity of zon¬ 
ing regulationa prohlbiting con¬ 
tinuation of existing use of prop¬ 
erty see supra § 63. 

2. Ala.—^Moore v. Pettus, 71 So.2d 
814, 260 Ala. 616—^Pulford v. Board 
of Zoning Adjustment of City of 
Dothan, 54 So.2d 580, 256 Ala. 336. 

Cal.—^Edmonds v. Los Angeles Coun¬ 
ty, 255 P.2d 772, 40 C.2d 642—San 
Diego County v. McClurken, 234 P. 
2d 972, 37 C.2d 683. 

Conn.—Salerni v. Scheuy, 102 A.2d 
528, 140 Conn. 566—^Plccolo v. 

Town of West Haven, 181 A, 615, 
120 Conn. 449—^Thayer v. Board of 
Appeals of City of Hartford, 157 A. 
273, 114 Conn. 15. 

Md.—Cleland v. Mayor & City Coun- 
cil of Baltimore, 84 A.2d 49, 198 
Md. 440—Colati v. Jlrout, 47 A.2d 
613, 186 Md. 652. 

Mo.—^Brown v. Gambrel, 213 S.W.2d 
931, 358 Mo. 192. 

NT.J.—Ranney v. Istituto Pontificio 
Delie Maestre Filippini, 119 A.2d 
142, 20 N.J. 189. 

Hay V. Board of Adjustment of 
Borough of Fort Lee, 117 A.2d 650, 
37 N.J.Super. 461—Gross v. Allan, 
117 A.2d 275, 37 N.J.Super. 262— 
Martin v. Cestone, 110 A.2d 54, 33 
N.J.Super. 267—^Kramer v. Town of 
Montclair, 109 A.2d 292, 33 N.J. 
Super. 16—^Barbarisi v. Board of 
Adjustment, 103 A.2d 164, 30 N.J. 
Super. 11—^Borough of Rockleigh, 
Bergen County v. Astral Industries, 
102 A.2d 84, 29 N.J.Super. 154— 
Preye v. Board of Adjustment of 
North Bergen Tp., 91 A.2d 597, 22 
N.J.Super. 161—^Morris v. Borough 
of Haledon, 90 A.2d 113, 20 N.J. 
Super. 433, reversed on other 
grounds 93 A.2d 781, 24 N.J.Super. 
171—^Adler v. Department of Parks 
■ & Public Property, Town of Irving- 
ton, 89 A.2d 704, 20 N.J.Super. 240 
—Gerkln v. Village of Ridgewood, 
86 A.2d 275, 17 N.J.Super. 472— 


Struyk v. Samuel Braen*s Sons, 85 
A.2d 279, 17 N.J.Super. 1, afflrmed 
88 A.2d 201, 9 N.J. 294—Shipman 
v. Town of Montclair, 84 A.2d 652, 
16 N.J.Super. 365—State v. Casper, 
68 A.2d 545, 5 N.J.Super. 150. 

Rupprecht v. Draney, 61 A.2d 
220, 137 N.J.Law 564—Sitgreaves 
V. Board of Adjustment of Town 
of Nutley, 54 A.2d 451, 136 N.J.Law 
21—^Lane v. Bigelow, 50 A.2d 638, 
135 N.J.Law 195—^National Lumber 
Products Co. V. Ponzio, 42 A.2d 
753, 133 N.J.Law 95—^Burmore Co. 
V. Smlth, 12 A.2d 353, 124 N.J. 
Law 541—^Home Fuel Oil Co. v. 
Borough of Glen Rock, 192 A. 516, 
118 N.J.Law 340. 

Pa.—^Molnar v. George B. Henne & 
Co., 105 A,2d 325, 377 Pa. 571. 

Folioy of law with respect to non¬ 
conforming uses is to subordinate 
individual interests of nonconforming 
User to Interests which the com- 
munity has in preserving its zoning 
plan. 

N.J.—^Heagen v. Borough of Allen- 
dale, 127 A,2d 181, 42 N.J.Super. 
472. 

3. Cal.—^Llvingston Rock & Gravel 
Co. V. Los Angeles County, 272 P. 
2d 4, 43 C.2d 121. 

Conn.—^Beerwort v, Zoning Bd. of 
Appeals of Town of Coventry, 137 
A.2d 766, 144 Conn. 731—Salerni v. 
Scheuy, 102 A.2d 528, 140 Conn. 
566—^McMahon v. Board of Zoning 
Appeals of City of New Haven, 101 
A.2d 284, 140 Conn. 433—^Piccolo v. 
Town of West Haven, 181 A. 615, 
120 Conn. 449. 

Md.—Schiff V. Board of Zoning Ap¬ 
peals of Baltimore County, 114 A. 
2d 644, 207 Md. 365—Colati v. 

Jlrout, 47 A.2d 618, 186 Md. 652. 
Mich.—South Central Imp. Ass'n v. 
City of St. Clair Shores, 82 N.W. 
2d 453, 348 Mich. 163—Redford 
Moving & Storage Co. v. City of 
Detrolt, 58 N.W.2d 812, 336 Mich. 
702—Cole V. City of Battle Creek, 
298 N.W. 466, 298 Mich. 98. 

N.J.—^Barbarisl v. Board of Adjust¬ 
ment, 108 A.2d 164, 30 N.J.Super. 
11—^Borough of Rockleigh, Bergen 
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County V. Astral Industries, 102 A. 
2d 84, 29 N.J.Super. 154. 

N.T.—^Franmor Realty Corp. v, Le- 
Boeuf, 104 N.Y.S.2d 247, 201 Misc. 
220, afflrmed 109 N.Y.S.2d 525, 279 
App.Div. 795, reargument and ap- 
peal denied 110 N.Y.S.2d 910, 279 
App.Div. 874. 

Nonoonforming nses are thozn In 
side of proper zoning and should not 
be perpetuated any longer than nee- 
essary. 

Pa.—^Beck v. Zoning Bd. of Adjust¬ 
ment, 69 Pa.Dist. & Co. 438. 
PnndameoLtal principio of zoning Is 
that the aggregate extent of noncon¬ 
forming use is to be reduced as 
rapidly as destruction of the property 
or discontinuance of nonconforming 
uses occurs. 

Conn.—^Parr v. Zoning Bd. of Appeals 
of Town of Manchester, 95 A.2d 
792, 139 Conn. 577. 

4 » Cal.—Orange County v. Goldring, 
263 P.2d 321, 121 C.A.2d 442. 

Md.—Mayor and City Council of Bal¬ 
timore V. Byrd, 62 A.2d 588, 191 
Md. 632. 

5. N.Y.—Crotty v. Poersch, 129 N.Y. 
S.2d 793. 

6. Cal.—City of Los Angeles v. 
Gage, 274 P.2d 34. 127 C.A.2d 442. 

Md.—^Dorman v. Mayor and City 
Council of Baltimore, 51 A.2d 658, 
187 Md. 678. 

Bight not perpetnal 
A nonconforming use is a legally 
protected interest and one not readlly 
abrogated; however, rights arising 
from a nonconforming use are not 
perpetual and may be lost. 

N.Y.—^Larson v. Howland, 124 N.Y.S. 
2d 754. 

7. Md.—^Mayor and City Council of 
Baltimore v. B 3 ^d, 62 A.2d 588, 191 
Md. 632. 

N.H.—^Edgewood Civic Club v. Blais- 
dell, 61 A.2d 617, 95 N.H. 244. 

S, N.H.—Edgewood Civic Club v. 
Blalsdell, supra. 

9. Wis.—State ex reL Morehouse v. 
Hunt, 291 N.W. -745, 235 Wis. 358. 
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An express or implied provision excepting exist- 
ing nonconforming uses from the operation of a 
zoning regulation is directed to the use of the land 
and buildings at the time of the adoption of the ordi- 
nance and not to the persons occupying the land and 
buildings at that time.^® The right to continue a 
nonconforming use is not limited to the person who 
owned the property at the time the zoning ordinance 
or regulation was adopted^^ and such right passes to 
subsequent purchasers of the property.^^ Likewise, 
lessees have the right to use the premises for a non¬ 
conforming use to the extent of the prior use of the 
lessor.13 

§ 184. What Constitutes Existing Use 

The right of a landowner to continue a nonconforming 
use of property applies oniy to a nonconforming use which 
existed at the time of promulgatlon of the zoning ordl- 
nance or regulation prohibltlng such uses. 

The rule permitting a landowner to continue a 


nonconforming use of property in a certain area 
applies only to a lawful nonconforming use which 
existed at the time of promulgation of the zoning 
ordinance or regulation.i^ Normally the critical 
date is that on which the regulation prohibiting the 
use becomes effective rather than the date of its 
passage,^^ and a warehouse erected after the passage 
of, but before the effective date of, an ordinance for- 
bidding such use is protected as a nonconforming 
use.i® However, such a resuit may be avoided by a 
provision in the ordinance defining a nonconform¬ 
ing use as one in existence at the time of the initial 
passage of the ordinance.^*^ 

The phrase "existing use” means a utilization of 
premises so that they may be known in the neighbor- 
hood as being employed for a given purpose,!^ and 
ordinarily an existing use for business combines 
two factors: (1) Construction or adaptability of a 
building or room for the purpose. (2) Employment 


la m.—Villagre of Skokle v. Al- 
mendinger, 126 !N’.E.2d 421, 6 111. 
App.2d 522. 

Mich.—Clvic Ass'n of Dearborn Tp., 
Dist No. 3, V. Horowitz, 28 N.W.2d 
97, 318 Midi. 333. 

11. N.T.—^Planagan v. Zoning Bd. of 
Appeals of Vitlage of Bayville, 149 
N.T.S.2d 666. 2 Mlsc.2d 922. af- 
flrmed 151 N.Y.S.2d 618, 1 A.D.2d 
979. 

12. 111,—Schnelder v, Board of Ap¬ 
peals of City of Ottawa, 84 N.E.2d 
428, 402 111. 536. 

Village of Skokle v. Almendlnger. 
126 N.E.2d 421, 5 IllALpp.2d 522. 
Divisios. of plot aiLd sale to several 
purchasers 

Proposed division by slngle owner 
of slngle lot into three separate lots 
for proposed sale to three different 
persons would be contrary to zoning 
ordlnances of city, and beyond pro- 
tectlon of previously nonconforming 
use existing when ordinance was en- 
acted, and board properly refused to 
allow landowner a variance to enable 
him to make such change of use. 
Mass.—Howland v. Actlng Superin¬ 
tendent of Bldgs. and Inspector of 
Bldgs. of Cambrldge, 102 N.E.2d 
423, 328 Mass. 155. 

13. 111.—^Dube V. Allman, 77 Nr.E.2d 
855, 833 IlLApp. 538. 

14. CaL—City of Los Angeles v. 
Gage, 274 P.2d 34. 127 C.A.2d 442— 
City of San Hateo v. Hardy. 149 
P.2d 307, 64 C.A.2d 794. 

Conn.—^Poneleit v. Dudas. 106 A.2d 
479, 141 Conn. 413—^Pairlawns Cem- 
etery Ass*n v. Zoning Commlssion 
of Town.of Bethel, 86 A.2d 74. 138 
Conn. 434. 

Hl.—Pfiople ex rei. Delgado v. Mor¬ 
ris. 79 N.E.2d 839, 834 IlLApp. 557. 
Md.—Chayt V. Board of Zoning Ap¬ 


peals of Baltimore City, 9 A.2d 747. 
177 Md. 426. 

Mass.—Town of BUlerica v. Quinn, 71 
N.E.2d 235, 320 Mass. 687. 

Mo.—State ex reL Beacon Court, Inc. 

V. Wlng, App., 809 S.W.2d 663. 

N.J.—Scavone v. Mayor and Council 
of Borough of Totowa, 140 A.2d 
238, 49 N.J.Super. 428—Martin v. 
Ceatone, 110 A.2d 54, 83 N.J.Super. 
267—^Baris Lumber Co. v. Town of 
Secaucus in Hudson County, 90 A. 
2d 130, 20 N.J.Super. 586—Cromp- 
ton & Co. V. Borough of Sea Qirt, 
63 A.2d 884, 1 N.J.Super. 607. 

Burmore Co. v. Smlth, 12 A.2d 
353, 124 N.J.L.aw 541. 

N.T.—Kapasadi v. Phillips. 156 N.T. 

S.2d 746, 2 A.D.2d 451. 

Ohio.—Reilly v. Conti, 112 N.B.2d 
558, 93 Ohio App. 188, appeal dis- 
mlssed 108 N.B.2d 281, 158 Ohio St. 
232. 

Pa.—Triolo v. Zoning Bd. of Adjust- 
ment, 59 Pa.Dist. & Co. 211—Giunta 
V. McLaughlin, 80 Pa.Dist, & Co. 
644. 

Cheswlck Borough v. Bechman, 
Com.Pl., 93 Pittsb.Leg.J. 321, af- 
firmed 42 A.2d 60, 352 Pa. 79. 

Tex.—Ooipus JUrls Seonndnm cited 
1& Caruthers v. Board of Adjust- 
ment of the City of Bunker Hili 
VUlage, Civ.App., 290 S.W.2d 340, 
347—Town of Highland Park v. 
MarshaU, CivA.pp., 235 S.W.2d 658, 
error refused no reversible error. 

What preoeded soning ordinance 
permitting existing uses was imma- 
terial as regards maintenance of liv- 
ery stable, except to show owner’s 
intentlon and use of property. 

Pa.—Appeal of Haller Baking Co., 
145 A 77. 295 Pa. 257. 

Business property 
Use of building for business pur- 

940 


poses when zoning ordinance was 
adopted fixes its status as business 
property, as well as its permissible 
floor space therefor. 

La.—State ex rei. Hochfelder v. City 
of New Orleans, 132 So. 786, 171 
La. 1053. 

Zoning map 

Fact that property was designated 
on zoning map of city, which was 
adopted as part of zoning ordinance, 
as occupied by a conforming use, 
when it was in fact occupied by a 
lawful nonconforming use, did not 
deprive property of its right to the 
nonconforming use. 

111.—Schneider v, Board of Appeals 
of City of Ottawa, 84 N.B.2d 428, 
402 111. 536. 

15< N.C.—^Town of Clinton v. Hoss, 
40 S.E.2d 593, 226 N.C. 682. 

16- N.C.—Town of Clinton v. Hoss, 
40 S.E.2d 593, 226 N.C. 682. 

17. Md.—^Laque v. State, 113 A2d 
893, 207 Md. 242, certiorari denied 
76 S.Ct. 105, 350 U.S. 863, 100 L.Ed. 
765. 

18. Ariz.—Eubby v. Hammond, 198 
P.2d 184, 68 Ariz. 17. 

Conn.—^De Felice v. Zoning Board of 
Appeals of Town of East Haven, 
32 A2d 635, 130 Conn. 156, 147 A. 
L.It. 161. 

Md.—Chayt v. Board of Zoning Ap¬ 
peals of Baltimore City, 9 A2d 747, 
177 Md. 426—^Landay v. MacWil- 
liams, 196 A 293, 173 Md. 460, 114 
AL.R. 984. 

Pa.—Appeal of Haller Baking Co., 
145 A 77, 295 Pa. 257. 

Collingdale Borough v. Moyer, 
Com.Pl., 32 Del.Co. 305—Feagley v. 
Coho, Com.Pl., 53 Lanc.L.Rev. 29— 
Appeal of Thonoas, Com.PL, 66 
York Leg.Rec. 129. 
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of thc building' or room or land within the purpose.^^ 
So, the use for which premises were designed, ar- 
ranged, or intended when the zoning ordinance be- 
came operative is an element in detennining the na¬ 
ture of the existing use.^O In this context, it has 
been held that “use” means what is customarily or 
habitually done or the subject of a common prac- 
tice.21 Neither the extent, quantity, nor quality of 
the use which may be continued is prescribed by 
some provisions, but it is only required that the use 
must have existed,^^ ^nd in this connection it has 
been held that no particular number of acts or busi- 
ness transactions is necessary to constitute an “exist¬ 
ing” use.23 There need only be a use before the 
date of the ordinance, an intent to continue, and an 
effort made to effectuate the purpose.^^ Actual op- 
eration or visible use on the effective date of the 
ordinance is not necessary in the case of a noncon- 
forming use which is seasonal in nature.25 

In particular cases, it has been held that a non- 
conforming use was established,^® as that the prem¬ 
ises were being used as a multi-family dwelling at 
the effective date of the ordinance,27 that a garage 


use was established,^® that a trailer camp was in 
operation,2^ that the premises were used for funeral 
purposes,20 or that a building had been operated 
without a rear yard.2i 

In other cases, it has been held that a noncon- 
forming use was not established^^ in the case of a 
claimed use as a junk yard,23 as a multi-family 
dwelling,24 as a rooming house,25 as a quarry,^® as 
a dog kennel,27 as a place for the dismantling of 
used automobiles,28 or as a place for the excavation 
of clay.22 

Where premises were used for a single-family 
dwelling before the adoption of the ordinance, it 
may not be urged that a nonconforming use for 
multiple dwelling purposes existed because the prem¬ 
ises contained a kitchen and bathroom on each 
floor 40 The fact that a fifteen-year-old schoolboy 
employed his spare time in making keys or by do- 
ing occasional repair work on batteries, radios, or 
automobiles did not give the premises on which the 
work was done, which were subsequently zoned as 
a residential zone, a “business status” within the 


19. Ariz.—^Kubby v. Haxnmond, 198 P. 
2d 134, 68 Ariz. 17. 

Conn.—^De Pelice v. Zoning Board of 
Appeals of Town of East Haven, 
33 A.2d 635, 130 Conn. 156, 147 
AX.R. 161. 

Md.—^Dorman v. Mayor and City 
Council of Baltlmore, 51 A2d 658, 
187 Md. 678—Chayt v. Board of 
Zoning Appeals of BaJtimore City, 
9 A.2d 747, 177 Md. 426—Landay v. 
MacWilliams, 196 A. 293. 173 Md. 
460, 114 AL.R. 984. 

Pa.—^Whitpain Tp. v. Bodine, 94 A2d 
737, 372 Pa. 509—^Borough of Cbes- 
wick V. Bechman, 42 A.2d 60. 352 
Pa. 79—^Appeal of Haller Baking 
Co., 145 A. 77, 295 Pa. 257. 

20. U.S.—^BDaickerbocker Ice Co. v, 
Sprague, D.C.N.Y., 4 P.Snpp. 499. 

21. Ky,—^Dumlng v. Summerfleld, 
235 S.W.2d 761, 314 Ky. 818. 

22. Conn.—^De Pelice v. Zoning 
Board of Appeals of Town of East 
Haven. 32 A.2d 636, 130 Conn. 156, 
147 A.L.R. 161. 

N.J.—^Ardolino v. Board of Adjust- 
ment of Borough of Plorham Park, 
130 A.2d 847. 24 N.J. 94. 

Pa.—^Borough of Cheswick v. Bech- 
man, 42 A.2d 60, 362 Pa. 79—^Ap- 
peal of Haller Baking Co., 146 A. 
77, 295 Pa. 267. 

Appeal of Becker, Com.Pl., 68 
York Leg.Bec. 174. 

23. Conn.—De Pelice ▼. Zoning 
Board of Appeals of Town of East 
Haven, 32 A.2d 636, 130 Conn. 156, 
147 A.L..R. 161. 

Pa.—Appeal of Haller Baking Co., 
146 A. 77, 296 Pa. 267. 


24. Pa—^Appeal of Haller Baking 
Co., supra. 

25. Mich.—Civlc Ass’n of Dearbom 
Tp., Dist. No. 3, V. Horowitz, 28 
N.W.2d 97, 318 Mich. 833—Adams 

V. Kalamazoo Ice & Puel Co., 222 
N.W. 86, 246 Mich. 261. 

26. Ariz.—^Kubby v. Haxnmond, 198 
P,2d 134, 68 Ariz. 17. 

Md.—Green v, Garrett, 63 A.2d 326, 
192 Md. 62—^Roach v. Board of 
Zoning Appeals, 199 A 812, 175 Md. 
1 . 

N.Y.—Bowen v. Hider, 87 N.Y.S.2d 
76, 

27. Ala—^Board of Zoning Adjust- 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala. 604. 

28. Md.—Higgins v. City of Balti- 
more, 110 A2d 603, 206 Md. 89— 
Nyburg v. Solmson, 106 A2d 483, 
205 Md. 150. 

29. 111.—Village of Skokie v. Almen- 
dinger, 126 N.E.2d 421, 5 IllApp.2d 
622. 

30. Mo.—Cunningham v. Leimkueh- 
ler, App., 276 S.W.2d 633. 

31. N.J.—Spickofsky v. Board of 
Adjustment of Borough of East 
Rutherford, 60 A2d 888, 137 N.J. 
Law 494. 

32. Ark.—^Branch v. Powers, 197 S. 

W. 2d 928, 210 Ark. 836. 

N.Y.—Coopersmith v. Murdock, 30 N. 
Y.S.2d 317, 262 App.Div. 1032, af- 
flrmed 42 N.B.2d 605, 288 N.Y. 598. 

People V. Heln, 65 N.Y.S.2d 318, 
187 Misc. 6. 


Ohlo.—^Davis V. Miller, 126 N.R2d 49, 
163 Ohio St. 91. 

Pa—^Appeal of Kiddy, 143 A 909, 294 
Pa. 209. 

TTse for business puxpose not shown 

Ga—Snow v. Johnston, 28 S.E.2d 
270, 197 Ga 146. 

33. Md.—^Boulevard Scrap Co. v. 
City of Baltlmore, 180 A2d 748, 218 
Md. 6. 

34. Md.—^Aaron v. City of Balti- 
more, 114 A2d 639, 207 Md. 401. 

35. Mo.—^Bartholomew v. Board of 
Zoning Adjustment, App., 307 S.W. 
2d 780. 

36. Mo.—State ex rei. Beacon Court 
Inc. V. Wind, App., 309 S.W.2d 663. 

Adjacent lot 

Hauling of eouipment over a lot 
adjacent to a Quarry and the clean- 
ing up of loose rcck on such lot do 
not establish that such adjacent lot 
was used as a auairy. 

N.J.—Struyk v. Samuel Braen’s Sons, 
85 A.2d 279, 17 N.J.Super. 1, afflrm- 
ed 88 A2d 201, 9 N.J. 294. 

37. N.Y.—^Little Home Por Priend- 
less Animais v. Koehler, 76 N.Y.S. 
2d 621, 273 App.Div. 869, appeal 
denied 78 N.Y.S.2d 370, 273 App. 
Div. 910. 

38. Md.—^Mayor and City Council of 
Baltlmore v. Shapiro, 51 A2d 273, 
187 Md. 623. 

39 . N.Y.—Post Brick Co. v. Thomp¬ 
son, 68 N.Y.S.2d 159. 

40. N.BL—SulUvan v. Anglo-Amerl- 
CA-n Inv. Trust, 193 A 225, 89 N.H. 
112 . 
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meaning of a zoning ordinance providing that a 
use not conforming to a use allowed under the ordi¬ 
nance may be continued if so used on the date the 
ordinance became effective.^! 

Gratuitam use. The use of an accessory build- 
ing as a second single-family dwelling on a lot sub- 
sequently restricted to one single-family residence 
establishes a nonconforming use without regard to 
whether such use was gratuitous or for a valid con- 

sideration.^2 

§ 185. - Contemplated or Intended Use 

A use which was merely contemplated or Intended but 
not realized at the effective date of the zoning reguiatlon 
prohibiting such use Is not protected as a nonconforming 
use. 

Provisions preserving the right to continue an 
existing use do not apply in the case of a use of 
property which was merely contemplated for the 
future but unrealized at the effective date of the 
regulation.43 The use must be actual,^^ as distin- 
guished from the acquisition, setting apart, and 
dedication of property in contemplation of a future 
use.45 The mere fact that property is purchased for 
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the purpose of devoting it to a use subsequently for- 
bidden by the zoning regulations does not give the 
owner the right subsequently to devote the property 
to that use.46 

Mere intentions do not establish a nonconforming 
use,^*^ and it is not enough that the pians for the 
proposed use have been put on paper.^8 Accord- 
ingly, the mere fact that ground has been purchased 
and pians made for the erection of a building be- 
fore the adoption of a zoning ordinance prohibiting 
the kind of building contemplated does not exempt 
the property from the operation of the zoning ordi¬ 
nance.**^ Likewise, the change of the zoning ordi¬ 
nance to require residential lots to have a frontage 
of at least a hundred feet whereas only a fifty-foot 
frontage was formerly required does not entitle one 
having a lot with less than a hundred-foot frontage 
on which he intended to build to go ahead with his 
pians on the theory of a nonconforming use.^® 

A new ordinance operates retroactively to require 
a denial of an application for or to nullify a permit 
already issued, provided the holder of the latter 
has not already engaged in construction or incurred 


41. N.T.—People v. Hein. 65 N.Y.S, 
2d 318, 187 Misc. 6. 

42. Tex.—Town of Highland Park v. 
Marshall, Civ.App., 236 S.W.2d 658, 
error refused no reversible error. 

43. Cal,—San Diego County v. Mc- 
Clurken, 234 P.2d 972, 37 C.2d 683. 

Conn.—^Pairlawns Cemetery Ass'n v. 
Zoning Conimission of Town of 
Bethel, 86 A.2d 74, 138 Conn. 434— 
De Pelice v. Zoning Board of Ap- 
peals of Town of East Haven, 32 
A.2d 636, 130 Conn. 166, 147 A,L.R, 
161. 

Md.—Board of Com'rs of Anne Arun- 
del County v. Snyder, 46 A.2d 689, 
186 Md. 342—Chayt v. Board of 
Zoning Appeals of Baltlmore City, 
9 A.2d 747, 177 Md. 426. 

Mo.—State ex rei. Beacon Court, Inc. 

V. Wind, App., 309 S.W.2d 663. 

N.J.—^Ardollno v. Board of Adjust- 
ment of Borough of Plorham Park, 
Morris County. 125 A.2d 643. 41 
N.J.Super. 682—^Martin v. Cestone, 
110 A.2d 64, 33 N.J.Super. 267. 

N.Y.—Larson v. Howland, 124 N.Y.S. 
2d 764. 

Ohio.—Ohio State Students Traller 
Park Co-op. v. Pranklin County, 
Okio, App., 123 N.B.2d 642. 

Pa.—Whitpain Tp. v. Bodine, 94 A.2d 
737, 372 Pa. 609—City of Harris- 
burg V. Pass, 93 A.2d 447, 372 Pa. 
318. 

Traller park 

Although student cooperative con¬ 
templated using its land as a trailer 
park prior to time of zoning resolu- 
tion which would not allow such use, 
cooperative was not entitle to a 


nonconforming use permit to use 
land as trailer park. 

Ohio.—Ohio State Students Trailer 
Park Co-op. v, Pranklin County, 
Ohio, App., 123 N.B.2d 542. 

44. Conn.—Pairlawns Cemetery 

Ass’n V. Zoning Commission of 
Town of Bethel, 86 A.2d 74, 138 
Conn. 434. 

Tex.—Caruthers v. Board of Adjust- 
ment of the City of Bunker Hili 
Village, Civ.App., 290 S.W.2d 340. 
Xiand, which was vacant at time of 
adoption of new zoning ordinance, 
could not Qualify for any exemption 
from ordinance provisions on ground 
of nonconforming use. 

N,J.—^Ardolino v. Board of Adjust- 
ment of Borough of Plorham Park, 
130 A.2d 847, 24 N.J. 94. 

45. Tex.—Caruthers v. Board of Ad- 
justment of the City of Bunker 
Hili Village, Civ.App., 290 S.W.2d 
340. 

46. Conn.—^Pairlawns Cemetery 

Ass’n V. Zoning Commission of 
Town of Bethel, 86 A.2d 74, 138 
Conn. 434. 

Ind.—Lutz V. New Albany City Plan 
Commission, 101 N.E.2d 187, 230 
Ind. 74. 

Pa.—^Panos v. Board of Adjustment 
of Millcreek Tp., Brie County, Pa., 
72 Pa.Dist Sc Co. 378, 33 Erle Co. 
242. 

47. N.J.—Ardolino v. Board of Ad- 
justment of Borough of Plorham 
Park, Morris County, 126 A.2d 543, 
41 N.J.Super. 682—^Martin v. Ce¬ 
stone, 110 A.2d 64, 33 N.J.Super. 
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267—^Baris Lumber Co. v. Town of 
Secaucus in Hudson County, 90 A. 
2d 130, 20 N.J.Super. 586. 

Pa.—^Whitpain Tp. v, Bodine, 94 A.2d 
737, 372 Pa. 609. 

Aots rather than intentions consti¬ 
tute a “non-conforming use” of land, 
as that term is used in a city's zon¬ 
ing legislation. 

N.Y.—^Marshak v. City of Long 
Beach, 81 N.Y.S.2d 74, 195 Misc. 
126, afflrmed 105 N.Y.S.2d 983, 278 
App.Div. 966. 

Stables for racetrack 
Intention to use land, purchased 
prior to enactment of ordinance zon¬ 
ing area as a residential area, for 
erection of stables to be used in con- 
nection with existing enclosed race¬ 
track was not an existing use within 
provision of ordinance permitting 
continuance of nonconforming exist¬ 
ing use, notwithstanding holding of 
land for future expanslon might be 
natural incident of racetrack busi- 
ness. 

Md.—Chayt v. Board of Zoning Ap¬ 
peals of Baltimore City, 9 A.2d 747, 
177 Md. 426. 

48. Conn.—Pairlawns Cemetery 

As8’n V. Zoning Commission of 
Town of Bethel, 86 A.2d 74, 138 
Conn. 434. 

49. Ind.—Lutz v. New Albany City 
Plan Commission, 101 N.B.2d 187, 
230 Ind. 74. 

50. N.J.—^Ardolino v. Board of Ad- 
Justment of Borough of Plorham 
Park, 180 A.2d 847, 24 N.J. 94. 
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obligations directly in relation thereto, when sudi 
application or permit seeks or grants a use no long- 
er permitted under the new ordinance.^l A zoning 
ordinance prohibiting the operation of gas stations 
in certain areas passed pending certiorari to review 
the action of the municipal authorities in denying a 
permit to erect and operate gas station is applica- 
ble to the case.^^ 

Cemetery. Where a cemetery Corporation pur- 
chased realty under a permissive legislative enact- 
ment for the expressed and exclusive use as a 
cemetery or place for burial of the dead, and held the 
realty for that purpose and no other, it was not nec- 
essary that actual burials be made in order to evi- 
dence a nonconforming use by the Corporation.53 
Where, however, land had been purchased by indi- 
viduals and deeded to an association to be used as a 
cemetery and there had been no sales of burial lots 
and no interments, sufficient work had not been 
done to put the property into actual utilization as a 
cemetery so as to- authorize its continuance as a 
nonconforming use, since the association was not 
irrevocably committed by an accepted dedication of 
the property to a cemetery use.54 

Clay beds. The owner of land containing clay 
■beds, which had been bought for future use but 
had never been used, was not entitled to begin exca- 
vation operations after the enactment of a prospec¬ 


tive zoning ordinance restricting the area to resi- 
dential purposes, on the theory that the owner was 
simply continuing a use already in effect.®® The 
mere making of borings to determine the presence 
of clay prior to the adoption of the ordinance did 
not establish a nonconforming use of the property 
for the excavation of clay.®® 

§ 186. -Building or Use in Course of 

Construction 

A structure or use In the course of construction at the 
time of the enactment of a zoning regulation prohibiting 
such use may be regarded as a nonconforming use. 

A Structure in the course of construction at the 
time of the enactment bf the ordinance is protect- 
ed as a nonconforming use,®*^ but mere preliminary 
work which is not of a substantia! nature does not 
constitute a nonconforming use.®3 It has been held 
that the fact that a building was erected before the 
ordinance took effect would not establish a use exist- 
ing before the ordinance took effect, and that the 
protection to which the building was entitled would 
not extend to a use not then in existence ;®3 but it 
has also been held that if a person commences to 
erect on his realty a building for the purpose of con- 
ducting light manufacturing and expends money in 
erection of such a building, or in partially erecting 
such a building, subsequent zoning regulations can- 
not prevent him from completing the building and 


J51. Md.—^Mayor ajid City Council of 
Baltimore v. Shapiro, 61 A.2d 273, 
187 Md. 623. 

jq-eb.—City of Omaha v. Glissmann, 
39 N.W.2d 828, 151 Neb. 895, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
•960, 94 L.Bd. 1370, rehearing denied 
71 S.Ct. 15, 340 U.S. 847, 96 L.Ed. 
621. 

>52. N.J.—^Krugman v. Municipal 

Council of City of Clifton, 53 A.2d 
803, 136 N.J.Law 32. 

^3. N.T.—Holy Sepulchre Cemetery 
V. Town of Greece, 79 N.T.S. 683, 
191 Misc. 241, afSrmed 79 N.T.S.2d 
863, 273 App.Div. 942. 

•54. Conn.—^Fairlawns Cemetery 

Ass’n V. Zoning Commission of 
Town of Bethel, 86 A.2d 74, 138 
Conn. 434. 

.55. Va.—West Bros. Brick Co. v. 
City of Alexandria, 192 S.E. 881, 
169 Va. 271, appeal dismissed 58 S. 
Ct. 369, 302 U.S. 658, 82 L.Ed. 608, 
rehearing denied 68 S.Ct. 480, 302 
U.S: 781, 82 L.Ed. 603. 

iSe. N.Y.—-Post Brick Co. v. Thomp¬ 
son, 68 N.Y.S.2d 169. 

•67. Cal.—San Dlego County v. Mc- 
Clurken, 234 P.2d 972, 37 a2d 683. 

jind.—Lutz v. New Albany City Plan 


Commission, 101 N.E.2d 187, 230 
Ind. 74. 

Md.—^Amereihn v. Kotras, 71 A.2d 
865, 194 Md. 591. 

Hotel 

Ordinance providing that no llcense 
for the sale of liguor should issue in 
the area was inapplicable to a hotel 
in process of construction at time 
the ordinance was enacted. 

Pa.—^Appeal of Sawdey, 85 A.2d 28, 

369 Pa. 19. 

58. Mare laylng of pipes and severv, 

especially adapted for use by row 
houses, many years prior to adoption 
of zoning ordinance prohibiting row 
houses, did not bring plan for con¬ 
struction of row houses so near com- 
pletion that. lots could be used only 
for erection of row houses, so as to 
constitute a nonconforming use in 
existence prior to ordinance. 

Pa.-—Appeal of Dunlap, 87 A.2d 299, 

370 Pa. 31. 

Flattimr 

Zoning ordinance establishing min¬ 
imum area for residentlal lots and 
permitting nonconforming uses exist- 
ing at time of the enactment of the 
ordinance did not permit an excep- 
tlon on the basis of substantial pre¬ 
liminary work including the plattlng 
of the area for resldential purposes 
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in the absence of actual use of the 
property for such purposes. 

Tex.—Caruthers v. Board of Adjust- 
ment of the City of Bunker Hili 
Village, Civ.App., 290 S.W.2d 340. 

Tests for strip-minlng 
Where a coal company had leased 
land for strip-minlng coal operations, 
but had not removed coal, although 
it had made tests to determine the 
advisability of beginnlng operations, 
which tests haA not been completed, 
there was not an exlsting noncon¬ 
forming use, and the ordinance effec- 
tively prohlbited such operations. 
Ohio.—Smlth V. Juillerat, 119 N.E.2d 
611, 161 Ohio St. 424. 

69. Mass.—City of Everett v. Capl- 
tol Motor Transp. Co., 114 N.E.2d 
547, 330 Mass. 417. 

Preight termlnaa 

Even if building being used as a 
freight terminal, allegedly in viola- 
tion of zoning ordinance, was erected 
before effective date of such ordi¬ 
nance and remained substantially 
unchanged thereafter, such fact 
would not render ordinance inappli¬ 
cable, in absence of any evidence of 
actual use of building as freight ter- 
Twina.1 before ordinance took effect. 
Mass.—City of Everett v. Capltol Mo¬ 
tor Transp. Co., supra. 
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conducting light manufacturing therein.®<^ Where a 
zoning law provides that stnictures not in conform- 
ity therewith, and started within the six months pri¬ 
or to its effective date, must be discontinued unless 
there has been substantial construction, a purported 
contract, which is in fact so vague as to be unen- 
forceable, or a contract to do work consistent with 
the zoning ordinance, will not be considered as “sub¬ 
stantial construction.”®! 

If after a purchase or leasing of lands a pennit is 
obtained to use lands for a use then permissible un¬ 
der the zoning ordinance and either substantial 
construction is made thereon, or substantial liabili- 
ties are incurred relating ^directly thereto, or both, 
before the permit is canceled or revoked, the right 
to such use has become established and vests as a 
pennissive nonconforming use;®^ but the expendi- 
ture of a small amount of money under a permit 
does not effect a nonconforming use.®® 

Actual u^e prevented. A nonconforming use has 
been held not to exist where the institution of con¬ 
struction was prevented by an injunction obtained 
by adjoining landowners and in the interim, an ordi¬ 
nance forbidding such use was enacted;®^ but 
where actual construction had been started and 
would have proceeded further at the time of the en- 
actment of the zoning ordinance had construction 
not been enjoined in an action later determined to 
be without merit, the view has been taken that a 
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nonconforming use was established.®® One who, 
when an amendatory ordinance prohibiting the use 
of premises in a certain area for the purpose of con¬ 
ducting auction sales was adopted, had commenced 
to use the premises in the area as a place at which 
to conduct such sales, although prevented from ac- 
tually conducting sales by unlawful actions of the 
municipality, is entitled to the benefit of the non¬ 
conforming use provision of the amended ordi¬ 
nance.®® 

§ 187. -Prior Abandoned Use 

A use which was abandoned or discontinued prior to 
the enactment of the restrictive ordinance is not protected 
as a nonconforming use. 

A use which was abandoned or discontinued prior 
to the enactment of the restrictive ordinance is not 
protected as a nonconforming use.®*^ Accordingly, 
a use at some remote period prior to the enactment 
of the ordinance does not establish a nonconforming 
use,®® and where a commercial use of the property 
was discontinued by the owner prior to the zoning 
of the property as residentia!, the subsequent use 
of the property must conform to the ordinance.®® 

The use for which property is adapted need not 
have been in actual operation at the time of adop- 
tion of the ordinance if the property was used for 
such purpose before such time and the attending 
circumstances connected with the property bear out 
the conclusion that the owner intended to resume 


60. Md.—Amereihn v. Kotras, 71 A. 

2d 866. 194 Md. 591. 

61.. Pa.—^Panos v. Board of Adjust- 
ment of Millcreek Tp., Srie County, 
Pa.. 72 Pa.Dist. & Co. 878. 88 Brie 
Co. 242. 

62. Neb.—City of Omaha v. Gllss- 
mann. 39 N.W.2d 828, 161 Neb. 895. 
appeal dismissed 70 S.Ct. 1002. 339 
U.S. 960, 94 Li.E!d. 1870, rehearing 
denled 71 S.Ct. 15. 840 U.S. 847. 95 
L.Ed. 621. 

Ohio.—^Meuser v. Smlth, Com.Pl., 148 
N.B.2d 757, afflrmed, App., 141 N.B. 
2d 209. 

Boofc cnishlugr plaat 
Action of county commissloners In 
classlfylny as ^‘agricultura!” land 
theretofore zoned as “unclasslfled” 
did not deprive City of the right 
theretofore acquired under a permit 
issued by the county planning com- 
mission to occupy such land for a 
Toch crushlng piant, even though 
zoning ordinance prohibited the op¬ 
eration of a rock quarry in an agrl- 
oultural zone. 

Wash.—Tumer v. City of Spokane, 
286 P.2d 800, 39 Wash.2d 832. 

63p Boning regulatitoiiui under ooiu 
fdderatlon, 

Where landowners obtained permit 


for construction of addition to ma- 
chlne shop at time when proposed 
zoning regulations were under con- 
slderation, and owners had knowl- 
edgo of the fact, and after adoption 
of regulations, owners did some 
grading, dug footing trenches, drilled 
a well, and made certain electrical 
Installatlons but did not commence 
bullding, small amount spent on 
property did not affect it wit^ a non¬ 
conforming use, 

Md,—Francis v. MacGlll, 75 A.2d 91, 
196 Md. 77. 

64. Ohio.—Ohio State Student Trall- 
er Park Co-op. v. Pranklin County, 
Com.Pl., 128 N.E.2d 286, afdrmed, 
App., 123 N.E.2d 542. 

65. Traller paxlc 

Ohio.—^Meuser v. Smith, Com.Pl., 148 
NJE3.2d 767, «UHrmed, App., 141 N.E. 
2d 209. 

66. Pia.—^Daoud v. City of Miami 
Beach, 7 So.2d 585, 150 Fla. 395. 

67- Md.—^Dorman v. Mayor and City 
Council of Baltimore, 61 A2d 658, 
187 Md. 678. 

Mass.—^Town of Wayland v. Lee, 91 
N.E.2d 835, 825 Mass. 687. 
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Pa.—Triolo v. Zoning Bd. of Adjust- 
ment, 59 Pa.Dist. & Co. 211. 
Abandonment or discontlnuance of 
nonconforming use after enactment 
of restrictive zoning ordinance see 
infra $ 198. 

Brewexy 

Premises originally designed and 
used for brewery, havlng been used 
for manufacturing ice and, hence, 
having acquired manufacturing sta¬ 
tus when zoning ordinance was adopt¬ 
ed, could be used to manufacture 
other Products, but could not be used 
as brewery prohibited everywhere 
within village. 

U.S.—^Knickerbocker Ice Co. ▼. 
Sprague, D.C.N.Y., 4 P.Supp. 499. 
Gaxsage put to a conforming use 
for a number of years before the en¬ 
actment of the zoning ordinance and 
continued in such use for a number 
of years thereafter could not be re- 
turned to an earlier nonconforming 
usa 

Ark.—Branch r. Powers, 197 S.W.2d 
928, 210 Ark. 886. 

68. Mo.—State ex reL Beacon Court, 
Inc. V. Wind, App., 809 S.W.2d 663. 

69. Mich.—^Pennlng v, Owens, 65 N. 
W.2d 831, 340 Mich. 365. 
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the use of the property for that purpose.^® Thus, 
where property is built or adapted for a particular 
use, the question of existing use is determined by 
the ascertainment as near as possible of the inten- 
tion of the owner, in connection with the fact of a 
discontinuance or apparent abandonment of use, 
and is not to be determined by actual use on the date 
of the adoption of the zoning ordinance.*^^ Like- 
wise, where a mining operation was suspended be- 
cause of the plantas obsolescence, but it did not ap- 
pear that the owner intended to abandon mining, 
he was entitled to resume active mining as a non- 
conforming use after the enactment of an ordinance 
prohibiting such use.72 Where, however, the use of 
land as a piggery was abandoned prior to the enact¬ 
ment of an ordinance prohibiting such use, it has 
been held that there was no nonconforming use al- 
though the owner may have intended again to use 
the property for such purposeJ^ 

The owners of buildings destroyed by a hurricane 
have been protected on the theory of nonconforming 
use from the restrictions of a subsequent zoning 
ordinance in so far as they may wish to rebuild or 
replace buildings or improvements of identical size 
and for the identical uscJ^ 

§ 188. -Unlawful Use 

A use whfch was unlawful at the time the ordinance 
prohibiting such use was enacted Is not ordinarliy regard- 
ed as a nonconforming use. 

A landowner acquires no advantage from a non¬ 
conforming use previously enjoyed where it appears 
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that such use was surreptitiously and fraudulently 
effected,*^® or was unlawful at the time the zoning 
regulation took effectJ® A use may be continued as 
a nonconforming use despite a subsequent zoning 
regulation forbidding such use where the use con- 
formed to the zoning regulations in effect prior to 
such enactment,77 t>ut not where such use was in 
violation of the prior zoning regulations.78 

Where a garage business was conducted in viola¬ 
tion of a zoning ordinance which classified the area 
as residential, a subsequent revision of the ordinance 
which does not change the classification of the area 
does not render the prior operation of the garage 
lawful so as to permit its continuance as a non¬ 
conforming use.72 A use of realty, violative of pri¬ 
or zoning ordinance, was not rendered valid by en¬ 
actment of subsequent ordinance, containing a re- 
pealer of the prior ordinance and exempting pre- 
existing nonconforming uses, defined as any use not 
complying with the subsequent ordinance and which 
was not in violation of any prior ordinance in ef¬ 
fect at time of the enactment of the subsequent ordi¬ 
nance, since the purpose of the subsequent ordinance 
relating to conforming uses was to continue use re¬ 
strictions embodied in the prior ordinance unless 
expressly excluded from, or modified by, the subse¬ 
quent ordinance.^ 

Where the use was unlawful and illegal because 
of the failure to secure a permit for use on Sun- 
days and holidays, a nonconforming use was not es- 
tablished as against a subsequent ordinance prohibit¬ 
ing that use of the property However, it has 


70b Cozm.—^De Felice v. Zoning* 
Board of Appeals of Town of East 
Haven, 32 A.2d 6S6, 130 Conn. 156, 
147 A.L.R. 161. 

Pa.—Appeal of Haller Baklng Co., 145 
A. 77, 295 Pa. 257. 

Glunta V. McLaughlin, 80 Pa. 
Dlst. & Ck>. 644. 

71. Md.—Chayt v. Board of Zoning 
Appeals of Baltimore City, 9 A.2d 
747, 177 Md. 426. 

Pa.—Appeal of Haller BaJdng Co., 
145 A. 77, 295 Pa. 257. 

Cheswlck Borough v. Bechman, 
CohlPL, 93 Pittsb.Leg.J. 321, af- 
flrmed 42 A.2d 60, 352 Pa. 79. 

72. Ohlo.—Cleveland Builders Sup- 
ply Co. V. City of Garfield Helgbts, 
136 N.E.2d 105, 102 Ohlo App. 69. 

73. Pa.—^Whitpaln Tp. v. Bodine, 94 
A.2d 787, 372 Pa. 509. 

74. R.L—Bates V. Stiteley, 126 A.2d 
108. 

75. N.J.—^Levy v. Ackennan, 42 A.2d 
372, 133 N.J.Law 69. 

76. N.T.—^Inoopporated Village of 
Great Neck v. Green, 166 N.T.S.2d 
219, 8 Misc.2d 356, afflrmed 170 N. 
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T.S.2d 297, 6 A.D.2d 779—Helmerle 
V. Village of Bronxville, 5 N.T.S.2d 
1002, 168 Mlsc. 788, afflrmed 11 N. 
T.S.2d 867, 256 App.Div. 993. 

TTse in violation. of ordinaHoe when 
begnn cannot rise to status of non¬ 
conforming use. 

N.J*,—Gross V. Allan, 117 A,2d 275, 37 
N.J.Super. 262. 

77. N.T.—Rapasadi v. Phillips, 156 
N.Y.S.2d 746, 2 A.D.2d 461. 

N.C.—Application of O^Neal, 92 S.E. 
2d 189, 243 N.C. 714. 

BeSnaotment of the defective zon^ 
iag ordinance does not make defend¬ 
ant chargeable thereunder for the 
reason that his operatlons prior to 
reSnactment became a nonconform¬ 
ing use. 

Pa.—Commonwealth v. Booth, Quar. 

Sess., 68 Montg.Co. 188. 

Motor tmcfc freight termtnal 
111 .—City of Chicago v. Krema 
Trucking Co., 86 N.E.2d 431, 337 
IlLApp. 662. 

! 78 . N.J.—Baris Lumber Co. v. Town 
I of Secaucus in Hudson County, 90 
I A.2d 130, 20 N.J.Super. 686. 
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N.T.—^Incorporated Village of Great 
Neck v. Green, 166 N.T.S.2d 219, 8 
Misc.2d 356, afflrmed 170 N.T.S.2d 
297, 5 A.D.2d 779. 

Kaxindxy 

R.L—^Paolella v. Zoning Bd. of Re- 
view of City of Providence, 122 A. 
2d 157. 

Conunerdal parking 

Use of land for commercial park¬ 
ing may not be upheld as a noncon¬ 
forming use despite an ordinance 
zoning the area as residential where 
such use was illegal under the prior 
zoning ordinance. 

Pa.—Commonwealth v. Cieslak, 115 
A.2d 418, 179 Pa.Super. 441. 

79. N.T.—^Rapasadi v. Phillips, 166 
N.T.S.2d 746, 2 A.D.2d 451. 

80. N.J.—^Berry v. Recorderis Court 

of Town of West Orange, 11 A.2d 
743, 124 N.J.Law 386, afflrmed 

Berry v. Recorderis Office of Town 
of West Orange, 16 A.2d 768, 125 
N.J.Law 278. 

81. Drag raolng 

G€u—Troutman v. Alken, 96 &E.2d 
585, 218 Ga. 55. 
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been held that a parking lot was not deprived of its 
status as a nonconforming use by reason of the fact 
that the user had failed to renew the parking lot 
license at the time the ordinance forbidding such 
use was enacted.^2 persons building a dam and 
creating a lake without complying with the con- 
servation law until after the effective date of a 
town zoning ordinance excluding commercial uses 
from district in which work was done may not as¬ 
se rt that a small proportion of the work done be- 
fore such date removed the construction from the 
effect of the ordinance.^^ Where an automobile 
wrecking business was conducted in violation of 
both licensing and fencing ordinances, but after 
such business was prohibited by a new zoning ordi¬ 
nance, the operators complied with the fencing ordi¬ 
nance and county officials with knowledge of the pri¬ 
or violations issued a license, the county may be 
estopped to complain of prior violations and may 
not refuse to issue a renewal license.^^ 

A use which violated a restrictive covenant is not 
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entitled to protection as a nonconforming use.85 

§ 189. Continuance or Change of Use 

The rule as to the preservatlon of nonconforming uses 
protects the right of a landowner to continue oniy the 
same use of property as existed before the date of the 
zoning regulatlon, and he may not change to a different 
kind of nonconforming use except when such a change is 
permitted by the terms of the zoning reguiation. 

Generally, the rule as to the preservation of non¬ 
conforming uses protects the right of a landowner to 
continue only the same use of the property as existed 
before the date of the zoning reguiation,rather 
than another kind of nonconforming use®^ differing 
in quality or character,®® unless the ordinance other- 
wise provides.®® 

In other words, a lawful nonconforming use of 
land existing at the time of adoption of a zoning 
reguiation which may be continued is substantially 
the same use which existed at the time of adoption 
of the reguiation and not some other nonconform¬ 
ing use which the owner might subsequently find 


82. N.T.—^Hennlng v. Goldmau, 169 
N.Y.S.2d 817, 8 Mlsc.2d 228. 

83. K.Y.—Town of Bamapo v. Bock- 
ar, 273 N.Y.S. 462, 151 Mlsc. 613. 

84. Cal.—Woodle v. Byram, 282 P. 
2d 920, 132 C.A.2d 661. 

85. N.Y.—Larson v. Howland, 108 
N.Y.S.2d 231. 

8 a Cal.—San DIego County v. Mc- 
Clurken. 234 P.2d 972, 37 C.2d 683. 

Md.—Green v. Garrett, 63 A.2d 326, 
192 Md. 62. 

Mass.—Building Coin’r of Medford v. 
McGrath, 45 N.B.2d 265, 312 Mass. 
461. 

N.J.—Heagen v. Borough of Allen- 
dale, 127 A.2d 181, 42 N.J.Super. 
472-—Gross v. Allan, 117 A.2d 276, 
37 N.J.Super. 262—Town of Mont- 
clair V. Bryan, 85 A,2d 231, 16 N. 
J.Super. 636—State v. Casper, 68 
A2d 645, 6 N.J.Super. 160—Scerbo 
V. Board of Adjustment of Jersey 
City, 67 A.2d 472, 4 N.J.Super. 409 
—Crompton & Co. v. Borough of 
Sea Girt, 63 A.2d 834, 1 N.J.Super. 
607. 

Sitgreaves v. Board of Adjust¬ 
ment of Town of Nutley, 64 A.2d 
461, 136 N.J.Law 21. 

N.Y.—^People v. Perkins, 26 N.E.2d 
278, 282 N.Y. 329. 

People V. Hein, 65 N.Y.S.2d 318, 
187 Misc. 6. 

Pa.—^Wren v. Westpfahl, Com.Pl., 46 
Iiack.Jur. 169. 

Change of use as ahandonment of 
nonconforming use see infra § 200. 

Increase in amount or intensity of 
use as change of use see infra § 
193. 

Use of modern instrumentalities as 
change of use see infra S 194. 


To he entitled to protection, a non¬ 
conforming use must be the same 
both before and after passage of 
zoning ordinance. 

N.J.—^Ranney v. Istituto Pontificio 
Delie Maestre Pilippini, 119 A.2d 
142, 20 N.J. 189. 

Ardollno v. Board of Adjustment 
of Borough of Florham Park, Mor¬ 
ris County, 125 A.2d 643, 41 N.J. 
Super. 682. 

87. Cal.—San Diego County v. Mc- 
Clurken, 234 P.2d 972, 37 C.2d 683. 
Mass.—^Bverpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.B.2d 906, 324 Mass. 433—Town 
of Burlington v. Dunn, 61 N.B.2d 
243, 318 Mass. 216, 168 A.L..B. 
1181, certiorari denied 66 S.Ct. 61, 
326 U.S. 739, 90 L..Bd. 441. 

Mo.—^Killian v. Brlth Sholom Congre- 
gation, App., 164 S.-W.2d 387. 

N.J.—^Berdan v. City of Paterson, 62 
A.2d 680, 1 N.J. 199. 

Scavone v. Mayor and Council 
of Borough of Totowa, 140 A.2d 
238, 49 N.J.Super. 423—Struyk v. 
Samuel Braen’s Sons, 85 A.2d 279, 
17 N.J.Super. 1, affirmed 88 A2d 
201, 9 N.J. 294—Town of Mont- 
clair V. Bryan, 86 A.2d 231, 16 N.J. 
Super. 586—Scerbo v. Board of Ad¬ 
justment of Jersey City, 67 A.2d 
472, 4 N.J.Super. 409. 

Simone v. Peters, 68 A.2d 815, 
135 N.J.Law 495—^Lane v. Bigelow, 
60 A2d 638, 135 N.J.Law 195—Na¬ 
tional Lumber Products Co. v. Pon- 
zio, 42 A.2d 763, 133 N.J.Law 96— 
Home Puel Oil Co. v. Borough of 
Glen Rock, 192 A, 616, 118 N.J. 
Law 340. 


[N.Y.—^Baton v. Sweeny, 261 N.Y.S. 
246, 232 App.Div. 469, reversed on 
other grounds 177 N.B. 412, 267 
N.Y. 176. 

Application of Braunsdorf, 111 
N.Y.S.2d 607, 202 Misc. 471—Peo¬ 
ple V. Hein, 65 N.Y.S.2d 318, 187 
Misc. 6. 

Hyams v. Amchir, 67 N.Y.S.2d 77 
—Bowen v. Hider, 87 N.Y.S.2d 76— 
People V. Perkins, 8 N.Y.S.2d 868, 
reversed on other grounds 26 N.B. 
2d 278, 282 N.Y. 329. 

Pa.—^In re Imperial Asphalt Corpora¬ 
tiones Zoning Appeal, Com.Pl., 61 
Lanc.Rev. 9—Township of White- 
marsh v. Chemical Concentrates 
Corp., 62 Montg.Co. 268. 

Wash.—Corpus Juris cited Ixi State 
V. MacDuff, 297 P. 733, 735, 161 
Wash. 600. 

43 C.J. p 369 note 49. 

88. Mass.—Town of Marblehead v. 
Rosenthal, 65 N.B.2d 13, 316 Mass. 
124. 

Meohanized establishmeut 

The use of premises for operation 
of a neighborhood tailor shop in 
which light hand labor played the 
Principal part did not give owner 
any right to operate a fully mechan- 
ized industrlal clcaning establish- 
ment on theory of an existing use at 
time of adoption of zoning by-law. 
Mass.—Town of Marblehead v. Ros¬ 
enthal, supra. ■ 

89. Mass.—^Everpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

Pa.—Appeal of Peirce, Com.Pl., 16 
Beaver 244—^Appeal of Pierce, Com. 
PL, 47 Mun.L.R. 66. 
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profitable or advantageous,^® or one substantially 
different and a prohibited use cannot be substi- 
tuted for a different prohibited use under the guise 
of continuance of a nonconforming use.^^ ^ change 
to a narrower use within the scope of the prior use 
is protected as a continuation of the nonconforming 
use.^^ 

The use at the time of the enactment of the ordi- 
nance establishes the nonconforming use which 
the owner is entitled to continue,and a mere 
intention to put the property to a different use at a 
future time is not material.^s x^e fact that the new 
use is no more detrimental to the neighborhood 
than the original nonconforming use is of no con- 
sequence;®® a different nonconforming use is not 
allowed even though such new use is less objec- 
tionable, less obnoxious, and less noisy than the 


ori^nal nonconforming use.^7 The advantages that 
the owners of nonconforming property acquire by 
the enactment of a zoning ordinance are not to be 
subsequently augmented except as permitted by the 

ordinance.^ s 

Whether or not the use has been changed is a 
question of fact,^^ and in determining the question 
whether the nonconforming use was the same be- 
fore and after the passage of the zoning ordinance, 
so as to be permissible, each case must stand on its 
own facts.^ Where activities merely incidental to 
the nonconforming use are made the main use, there 
is a change of use.^ The particular use and not the 
general classification governs the question of wheth¬ 
er or not the use has been changed.* 

In particular cases, it has been held that the use 
was not substantially changed.^ For example, a 


90. Cal.—^People v. Johnson, 277 P. 
2d 45, 129 C.A.2d 1. 

Mo.—In re Botz, 159 S.W.2d 367, 286 
Mo.App. 566. 

N.J.—^Burmore Co. v. Smith, 12 A.2d 
353, 124 K.J.Liaw 541—^Kensington 
Realty Holding: Corporation v. 
Jersey City, 191 A. 787, 118 N.J. 
Law 114, afflrmed 196 A. 691, 119 
N.J.L.aw 338. 

N.Y.—People v. Hein, 65 N.Y.S.2d 
318, 187 Misc. 6. 

Estoppal 

Where municipal zoning: ordinance 
required city offlcials within six 
months of adoption of zoning: ordi¬ 
nance to issue certificates to owner 
of premises deflning: nonconforming: 
uses which owner was permitted to 
make of the premises, city offlcials 
who had not issued such certiflcate to 
owner of g:arag:e in residential zone 
were not precluded from asserting: 
that lessees of owner had made a 
chang:e in the original nonconforming 
use. 

Ky.—^Feldman v. Hesch, 254 S.W.2d 
914. 

91. N.J.—Gross V. Allan, 117 A.2d 
275, 37 N.J.Super. 262. 

92. N.Y.—Bowen v. Hider, 37 N.Y.S. 
2d 76. 

Prohibited husiness 
There can be no substitution of a 
prohibited business for another ona 
Minn.—State v. Miller, 288 N.W. 713, 
206 Minn. 345. 

N.Y.—ColUns V. Moore, 211 N.Y.S. 
437, 125 Misc. 777. 

93. N.Y.—^Rogers v. Assoclation Por 
the Help of Retarded Children, 123 
N.E.2d 806, 308 N.Y. 126. 

Where gasoline pnmps were lo- 
cated either two feet from Street 
line or immedlately adjacent to Street 
line, and subseauently enacted zon¬ 
ing ordinance requlred ten foot set- 
back and permitted continuance of 


existlng nonconforming use and re- 
constructlon and alteration of non¬ 
conforming buildings and change in 
nonconforming use subject to certain 
regulatione, pumps could be relocated 
so as to Increase the setback to seven 
feet without regard to such regula- 
tions. 

N.Y.—^Kovelman v. Plaut, 106 N.Y.S. 
2d 280, 201 Misc. 473. 

94. N.J.—Ardolino v. Board of Ad- 
Justment of Borough of Plorham 
Park, Morris County, 125 A.2d 543, 
41 N.J.Super. 582—Struyk v. Sam- 
uel Braen’s Sons, 85 A.2d 279, 17 
N.J.Super. 1, afflrmed 88 A.2d 201, 
9 N.J, 294. 

95. Conn.—^Lehmaier v. Wadsworth, 
191 A. 639, 122 Conn. 671. 

N.Y.—^Marshak v. City of Long 
Beach, 81 N.Y.S.2d 74. 

Pa.—Borough of Cheswick v. Bech- 
man, 42 A,2d 60, 352 Pa. 79. 

96. Masa—^Public Bldg. Com’r of 
Newton v. Star Market Co., 84 N.B. 
2d 529, 324 Mass. 75. 

N.J.—^Monmouth Lumber Co. v. 
Ocean Tp., 87 A.2d 9, 9 N.J. 64— 
Speakman v. Mayor & Council of 
Borough of North Plainfleld, 84 A. 
2d 716, 8 N.J. 260. 

97. N.J.—^Lynch v. Borough of 
Hillsdale, 64 A.2d 723, 186 N.J. 
Law 129, afflrmed 59 A.2d 622, 137 
N.J.Law 280. 

Pa.—^Appeal of Perraro, 102 A.2d 186, 
174 Pa,Super. 670. 

98. Mass.—^Everpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

99. Cal.—^People v. Johnson, 277 P. 
2d 46, 129 C,A.2d 1. 

I. Cal.—^Edmonds v, Los Angeles 
County, 266 P.2d 772, 40 C,2d 642. 
N.J.—^Lane v. Bigelow, 60 A.2d 638, 
136 N.J.Law 195—^National Lum¬ 
ber Products Co. V. Ponzio, 42 A.2d 
763, 133 NJ.Law 96. 
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Selated aotivltiAS of owner 
Where manufacturer has plants on 
lots in different municipal zones, use 
of each lot is ordinarlly governed by 
requirements applicable in particular 
zone wherein lot Is located, and 
piant constituting a nonconformingr 
use in zone different from that in 
which another piant exists as per-^ 
mitted use acquires no additional 
standing because both plants are op- 
erated by one organization. 

Conn.—^Abbadessa v. Board of Zon¬ 
ing Appeals of City of New Haven^ 
54 A.2d 676, 134 Conn. 28. 

Ky.—^Feldman v. Hesch, 254 S. 
W.2d 914. 

Baclng dogs 

Raislng and keeping of few dogs 
in connection with operation of cow 
farm do not warrant devoting prem¬ 
ises solely to raising and training of" 
racing dogs. 

Mass.—^Mioduszewski v. Town of 
Saugus, 148 N.E.2d 655. 

Sale of used cars 
Display for sale of occasional used 
car as incident of nonconforming 
Service station business does not 
warrant use of premises for general 
used car business. 

N.J.—Gross V. Allan, 117 A.2d 276,. 

37 NJ.Super. 262. 

Storage of fael 

Use for the storage of fuels as an^ 
incident to an industrlal use does 
not permit such use as an incident 
to a Service station use. 

Cal.—San Diego County v. McClur- 
ken, 234 P.2d 972, 37 C.2d 683. 

3. 111.—^Dube V. City of Chicago, 131 
N.E.2d 9, 7 I11.2d 318, certiorari 
denied 76 S.Ct. 668, 360 U.S. 1013, 
100 L.Bd. 873. 

4. N.J.—Stout V. Mitschele, 62 A.2d 
422, 135 NJ.Law 406. 

Pa.—^Mutimer Co. v. Cheltenham Tp. 
Bd. of Adjustment, Com.PL, 69» 
Montg. Co. 127. 
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right to a nonconforming use of the premises for 
the parking of one and one-half ton trucks is not 
unlawfully altered by the parking of six-ton trucks.® 
An admitted nonconforming right to maintain an 
advertising sign is not limited strictly to the kind 
which existed prior to the relevant zoning ordinance 
in so far as material, lighting, legend, size, and 
location are concemed, provided the changes made 
are de minimis under all the circumstances, as 
where there has been a slight change in size and 
location and the substitution of a different type of 
lighting and material.® 

In other cases, it has been held that the use was 
changed or that there was a substantial departure 
from the authorized nonconforming use.*^ Accord- 
ingly, a prior use of a building for tinsmith and 
woodworking shops is not the same as its proposed 
use for the business of spraying paint and protective 
coatings on metal parts or fabrications manufac- 
tured elsewhere.® Premises used as a dance hall 
before they were included within an apartment 
house district may not thereafter be used as a 


restaurant or a store in which food is served or 
sold.9 The raising and selling of livestock as a non¬ 
conforming use do not authorize the operation of a 
dog kennel.^® A permissible nonconforming use 
of land for farming, with incidental use of horses 
in furtherance of farming, does not justify the con- 
duct of a riding academy or stable.^^ 

The use of property for the operation of a garage 
is too great a change from the spare-time use of 
the property to make keys or to do occasional repair 
Work for it to be considered as a continuation of the 
same nonconforming use.^^ The use of a building 
for the manufacture of syrup is not the continua¬ 
tion of a use for the manufacture of piano and or- 
gan supplies.^® The use of the premises for the 
manufacture and repair of industrial machinery is a 
new use and different from the storage and repair 
of delivery trucks.^^ 

Likewise, a nonconforming use as a vocational 
school does not justify a lease of the premises to a 
woodworking firm, a truck-body painting and re¬ 
pair business, and a sheet metal works.i® A non- 


TTses lield not sabstaiitlaliy cliaiLsred 

(1) From convalescent horne for 
cardiac chlldren with incidental use 
as school to school for mentally re- 
tarded chlldren. 

N.T.—^Rogers v. Assoclation for Help 
of Hetarded Chlldren, 123 N.B.2d 
806, 308 N.T. 126. 

(2) From use as tuberculosis 
hospltal to hospltal or sanitarium 
for care and treatment of mentally 
ill and defective chlldren. 

N.T.—Saich V. Balint, 167 N.T.S.2d 
545, 9 Misc.2d 11. 

<3) Where farming was permlt- 
ted as a nonconforming use, from 
dairy business to raising of horses. 
N.J.—Stout V. Mitschele, 62 A.2d 422, 
136 N.J-Law 406. 

(4) Where, prior to adoptlon of 
regulation, stables and carriage hous- 
es on certaln premises were convert- 
ed into garages for storage of au- 
tomobiles, and bulldlngs were later 
destroyed, subsequent use of prem¬ 
ises for parking of automobiles was 
permissible under building zone res- 
olution allowing contlnuance of non¬ 
conforming use, slnce there had been 
no essential change in use of prem¬ 
ises even though bulldlngs had been 
demolished. 

N.T.—Feople v. Fmigrant Industrial 
Sav. Bank, 25 N.T.S.2d 605, 261 
App.Div. 402. 

(5) Where building which was 
equipped as stable had been used 
for nonconforming use of buying and 
selling horses, subsequent use of 
premises for keeping horses for rent 
and boardlng horses for others was 


contlnuance of prior nonconforming 
use. 

S.C.—W’ood V. District of Columbia, 
Mun.App., 39 A.2d 67. 

5, N.J.—^Kramer v. Town of Mont- 
clalr, 109 A.2d 292, 33 N.J.Super. 16. 

Pa.—^Alden Park Corp. v. Phila¬ 
delphia Zoning Bd. of Adjustment, 
84 Pa.Dist. & Co. 40, 

7. Cal.—Markey v. Danville Ware- 
house & Lumber, Inc., 259 P.2d 19, 
119 C.A.2d 1. 

Ill.—Price V. Ackmann, 102 N.B.2d 
I 194, 846 I11.APP. 1—^Dube v. Allman, 
77 N.B.2d 856, 383 IlLApp. 638. 
N.J.—Simone v. Peters, 53 A.2d 815, 
135 N.J.Law 495. 

N.T.—^President and Trustees of Vil- 
lage of Ossining v. Meredith, 88 
N.T,S.2d 776, 275 App.Div. 850. 

People V. Hein, 65 N.T.S.2d 318, 
187 Mlsc. 6. 

Oow stable 

Building used as a cow stable 
could not be used as a Processing 
piant. 

N.T.—^Application of Furman Ava 
Realty Corp., 87 N.T.S.2d 693, 276 
App.Dlv. 779, afflrmed Furman Ava 
Realty Corp. v. Board of Standards 
and Appeals of City of New Tork, 
87 N.E.2d 676, 299 N.T. 768. 

Dairy 

(1) Nonconforming use as dairy 
farm did not warrant use as general 
food depot involving cooking of 
meats, washing, Processing, and 
packaging of vegetables and other 
food producta. 

Mass.—^Public Bldg. Com’r of Newton 
V. Star Market Co., 84 N.E.2d 629, 
324 Mass. 76. 


(2) IJse as dairy store where 
sandwiches, ice cream, and soft 
drlnks were sold did not authorize 
sale of intoxicating liquors. 

Pa—-Appeal of Veltrl, 49 A.2d 869, 
355 Pa. 135. 

Maaufaotore ahd sale of cernent 
bloeks 

Yiolatlon of zoning ordinance by 
uslng premises in residential district 
for manufacture and sale of cernent 
blocks could not be justified on the 
ground of a nonconforming use en- 
joyed by predecessor in title who had 
used premises for uses incidental to 
business of general contracting. 
N.T.—People v. Giorgi, 16 N.T.S.2d 
923. 

8 . IlL—Wechter v. Board of Ap¬ 
peals, 119 N.E.2d 747, 3 I11.2d 13. 

9. Mass.—City of Lynn v. Deam, 87 
N.E.2d 849, 324 Mass. 607. 

la Neb.—City of Omaha v. Gsant- 
ner, 77 N.W.2d 663, 162 Neb. 839. 

11. N.J.—^Berry v. Recorderis Court 

of Town of West Orange, 11 A.2d 
743, 124 N-J.Law 385, affirmed 

Berry v. Record6r*s Office of Town 
of West Orange, 16 A.2d 758, 125 
N.J.Law 273. 

12. N.T.—People ▼. Hein, 66 N.T.S. 
2d 318, 187 Mlsc. 6. 

13. N.T.—^Application of Brauns- 
dorf, 111 N.T.S.2d 607, 202 Misc. 
471. 

14. Pa.—AppeaJ of Ferraro, 102 A. 
2d 186, 174 Pa.Super. 670. 

15. N.J.—^Morris V. Borough of 
Haledon, 93 A.2d 781« 24 N.J.Super. 
171. 
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conforming use as a nursery school has been held 
not to warrant the operation o£ a summer day camp 
for children.1® 

Further, a nonconforming use as a commercial 
garage does not authorize the use of the premises 
for the storage of food or other materials not con- 
nected with the garage business.^^ Where, before 
passage of a zoning bylaw, building was used for 
repairing motor vehicles belonging to the owner as 
incidental to trucking business, the use of the build¬ 
ing for the repair of automobiles for pay is not a 
continuation of the existing use.^^ The owner of 
a lot located in an apartment district authorized to 
operate a row of stall garages as a nonconforming 
use is not entitled to demolish the stall garages and 
utilize substantially the same area for outdoor 
parking on the theory that the use of the premises 
as an outdoor parking lot is essentially the same and 
is a continuance of the prior nonconforming use.^^ 
The fact that a dwelling house was used either as 
a doctor’s oflBce or tearoom at the time of the adop- 
tion of the zoning ordinance designating the district 
in which the building was located as residential 
does not pennit the subsequent use of the building 
as a funeral home.^® 

Under an ordinance fixing the minimum size of 
a lot in a residential district, but providing that 


ZONING §§ 189-190 

the provision should not apply as to nonconforming 
lots existing prior to the enactment, the owner of 
a nonconforming lot may build on it, but it has 
been held that he may not combine two or more 
nonconforming lots for the purpose of erecting a 
single-family dwelling thereon unless the combined 
lots conform to the ordinance.^l A nonconform¬ 
ing use as a rooming house does not warrant chang- 
ing the house into three separate apartments.^^ 

Storage. A nonconforming use of a building for 
storage of certain articles ordinarily is not changed 
by a use of the building for storage of other ar¬ 
ticles,^3 but, where the nature of the thing stored 
is vastly different and in itself creates new problems, 
it will be considered a change of use.^^ 

§ 190. -Change Permitted by Regula- 

tions 

Under some zoning ordinances, a nonconforming use 
may be changed to another use of the same or a more re- 
stricted classification. 

The express provisions of some zoning regulations 
authorize a change from one nonconforming use to 
another, subject to certain limitations,25 and, under 
such a provision, a nonconforming use of a build¬ 
ing may be changed to another nonconforming use 
of the same or more restricted classification.26 


16. N.T.—^Margo Operatingr Corp. v. 
Village of Great Neck, 129 N.Y.S. 
2d 436. 

17. N.J.—Crompton & Co. v. Bor- 
ough of Sea Girt, 63 A.2d 834, 1 N. 
J. 607. 

1 & Mass.—^Town of Lexingrton v. 
Bean, 172 N.E. 867, 272 Mass. 547. 

19. N.T.—^Bowen v. Hider, 37 N.T. 
S.2d 76. 

20 . N.J.—^Kenslngton Bealty Hold¬ 
ing Corporation v. Jersey City, 191 
A. 787, 118 N.J.L.aw 114, afflrmed 
196 A. 691, 119 N.J.Law 338. 

21 . Conn.—State ex rei. La Voie v. 
Building Commission of Town of 
Trumbull, 65 A.2d 165, 135 Conn. 
415. 

22 . N.J.—State V. Casper, 68 A.2d 
545, 5 N.J.Super. 150. 

23. N.T.—^President and Trustees of 
Village of Ossining y. Meredith, 73 
N.T.S.2d 897, 190 Misc. 142. 

24. N.T.—^President and Trustees of 
Village of Ossining v. Meredith, 
supra. 

25. Conn.—State ex rei. Chatlos v. 
Bowland, 88 A.2d 786, 131 Conn. 
261—^Rice v. Zoning Board of Ap- 
peals of Town of Milford, 190 A. 
257, 122 Conn. 486. 

Md.—^Bruning Bros. v. Mayor & City 
Council of Baltimore, 87 A.2d 589, 
199 Md. 602. 


Pa.—Smith V. Westpfahl, 52 Pa. 
Dist & Co. 51, 46 Iiack.Jur. 25. 

Successor In oocupancy and owner- 
shlp of grantee of permit to conduct 
nonconforming business on property 
could not be deprived of rlght to 
subject property to higher grade non- 
conforzning use. 

Mich.—^Redford Moving & Storage 
Co, V. City of Detroit, 58 N.W.2d 
812, 886 Mich. 702. 

Warehonse on railroad rlglit of way 
Construction and maintenance of 
warehouse for storage of freight by 
lessee on railroad right of way 
which, although in residential zone, 
had been used for commercial pur- 
poses for many years before adop- 
tion of zoning ordinance, was a rea- 
sonable use of the property no more 
objectionable than operation of tralns 
and wats authorized under zoning or¬ 
dinance permitting the continuance 
of pre-existing nonconforming use. 
Miss.—Jones v. City of Hattiesburg, 
42 So.2d 717, 207 Miss. 491. 

Extent of alteratiott 

Under zoning ordinance permitting 
nonconforming use of building to be 
changed to another nonconforming 
use in case no structural alterations 
are made, building which had been 
used for baklng purposes and as a 
drug store at time of enactment of 
ordinance could be used for Wholesale 
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and retail baking purposes, recLuiring 
only minor alterations. 

Ark.—City of Llttle Hock v. Wil¬ 
liams, 177 S.W.2d 924, 206 Ark. 861. 

26. Colo.—^Board of Adjustment of 
City and County of Denver v. Abe 
Perlmutter Const. Co., 280 P.2d 
1107, 131 Colo. 230. 

Md.—^Higgins v. City of Baltimore, 
110 A.2d 503, 206 Md. 89—^Nyburg 
V. Solmson, 106 A.2d 483, 205 Md. 
150—^Part V. Bradyhouse, 9 A.2d 
751, 177 Md. 246—^Roach v. Board 
of Zoning Appeals, 199 A. 812, 175 
Md. 1. 

N.T.—Sedgwick Mach. Works v. Perl¬ 
mutter, 80 N.T.S.2d 118, 274 App. 
Div. 821. 

Ohlo.—Steudel v. Troberg, 63 N.B.2d 
241, 76 Ohio App. 136. 

B.I.—Costantino v. Zoning Bd. of Re- 
vlew of City of Cranston, 60 A.2d 
478, 74 R.I. 316. 

Change to higher classification as 
constituting abandonment or loss 
of right to resume less restricted 
use see infra S 200. 

Pnxpose of zoning ordinance in 
permitting change from nonconform¬ 
ing use existent when ordinance took 
effect to another use, subject to lim- 
itation that latter shall be similar 
to the former, is that the change 
shall be to a use no more obnoxious 
than the present use, and when pos- 
sible less obnoxious. 
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Thus it has been held permissible to use a garage for 
the storage of merchandise by a peddler,27 and to 
change the use of a building from the storage and 
repair of the owner^s delivery trucks to the opera- 
tion of a machine shop.^S A garage may be used for 
the sale of new cars or as a truck distribution cen- 
ter.29 An ice factory may be used for the cold 
storage and curing of meat,30 and a “store” may be 
used as a “restaurant.^^i 

However, a change may not be made from a non- 
conforming use of a higher classification to one 
of a lower classification.32 Thus, premises used 
as an architecfs and real estate operatores office 
may not be used as a tailor shop,33 and the conver- 
sion of a public garage to a freight terminal is not 
authorized.3^ 

A provision that a nonconforming use of a build¬ 
ing may be changed to another nonconforming use 
of the same or a more restricted classification ap- 
plies only to the use of buildings erected before the 
enactment of the zoning ordinance and does not ex- 
tend to the use of unimproved land.35 If a non¬ 
conforming building is removed, every future use of 
the premises must be in conformity with the pro- 
visions of the ordinance.®® A provision authoriz- 


ing the continued use of nonconforming business- 
premises for any business of substantially the same 
character has been held to relate only to approval of 
the use of premises theretofore used for one busi¬ 
ness purpose, for another business purpose, and it 
does not permit the use for business of a noncon¬ 
forming building not previously used for business.®*^ 
Under a provision permitting a nonconforming use 
to be extended by enlargement, reconstruction, or 
alteration on any tract of land held under one own- 
ership, an abrupt departure from the prior use is not 
permissible.®® 

Where a garage use was changed to another non¬ 
conforming use at a time when such change of use 
was legal, a subsequent amendment of the ordinance 
to prohibit the change of a nonconforming garage 
use to another nonconforming use will not be con- 
strued to operate retroactively.®® 

§ 191. Enlargement or Extension of Use 

A substantlal enlargement or extension of a noncon¬ 
forming use ordinarlly Is not permitted. 

Under the rule preserving the right of a land- 
owner to continue an existing nonconforming use, 
a substantial enlargement or extension of the pri¬ 
or nonconforming use usually is not permitted, 


Conn,—Stern v. Zoning Bd. of Ap- 
peals of City of Norwich, 99 A.2d 
130, 140 Conn. 241. 

«<SlmUaT olass» 

Where a zoning ordinance provides 
that no premises devoted to a non¬ 
conforming use at the date of its 
passage shall be used for any other 
nonconforming use except one of a 
slmilar class, any use wlthin the 
class of the nonconforming use, as 
classifled by such ordinance, may be 
made of the premises, since the 
words “slmilar class*’ mean a class 
of use specifled in the same zone in 
which such nonconforming use is 
listed. 

Pa.—Smlth V. Westpfahl, 52 Pa.Dist. 
& Co. 51, 46 Lack.Jur. 25. 

27. Ark.—Branch v. Powers, 197 S. 
W.2d 928, 210 Ark, 836. 

28. Pa.—^Appeal of Perraro, 102 A. 
2d 186, 174 Pa.Super. 670. 

29. Md.—^Nyburg v. Solmson, 106 A. 
2d 483, 205 Md. 150. 

30. Tex.—^Rosenthal v. City of Bal¬ 
las, Civ.App., 211 S.W.2d 279, re- 
fused no reversible error. 

31. Pa»—Appeal of Langol, 104 A.2d 
343, 176 Pa.Super. 320. 

32. Md.—Roach v. Board of Zoning 
Appeais, 199 A. 812, 175 Md. 1. 

Ohlo.—Steudei v. Troberg, 63 N.B.2d 
241, 76 Ohio App. 136. 

Pa.—Smith v. Westpfahl, 52 Pa.Dist. 
& Co. 61, 46 Lack.Jur. 25. 


Permit 

Issuance of a permit by the direc¬ 
tor of buildings could not help de- 
fendants, since such a permit could 
not confer rights in contravention of 
zoning laws. 

N.Y.—City of Buifalo v. Roadway 
Transit Co., 104 NJE3.2d 96, 303 N. 
T. 453. 

33. Pa.—^Darllng v. Zoning Bd. of 
Adjustment of City of Philadel¬ 
phia, 64 A.2d 829, 357 Pa. 428. 

34. N.T.—City of Buffalo v. Road¬ 
way Transit Co., 104 N.B.2d 96, 303 
N.Y. 463. 

35. Mo.—In re Botz, 169 S.W.2d 367, 
236 Mo.App. 566. 

36. N.T.—Bowen v. Hlder, 37 N.Y.S. 
76. 

37. Ga.—Snow v. Johnston, 2$ S.B. 
2d 270, 197 Ga. 146. 

38. Wash.—Shields v. Spokane 
School Dist. No. 81, 196 P.2d 352, 
31 Wash.2d 247. 

39. Md.—Higglns v. City of Balti- 
more, 110 ■A.2d 503, 206 Md. 89. 

40. Cal.—Edmonds v. Los Angeles 
County, 266 P,2d 772, 40 C.2d 642— 
Rehfeld v. City and County of San 
Prancisco, 21 P.2d 419, 218 C. 83. 

Orange County v. Goldring, 263 
P.2d 321, 121 C.A,2d 442. 

Conn.—^De Pelice v. Zoning Board of 
Appeais of Town of East Haven, 32 
A.2d 636, 180 Conn. 166, 147 A.L 1 .R. 
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161—Piccolo V. Town of West Ha¬ 
ven, 181 A. 615, 120 Conn. 449— 
Thayer v. Board of Appeais of City 
of Hartford. 167 A. 273, 114 Conn. 
16. 

lowa.—McJimsey v. City of Des 
Moines, 2 N.W.2d 66, 231 lowa 693. 

Md.—Colati v. Jirout, 47 A.2d 613, 
186 Md. 652. 

Mass.—Town of Billerica v. Quinn, 
71 N.B.2d 236, 320 Mass. 687— 
Town of Burlington v. Dunn, 61 N. 
B.2d 243, 318 Mass. 216, 168 A.Li.R. 
1181, certiorari denied 66 S.Ct. 51, 
326 U.S. 739, 90 L.Ed. 441. 

Mlnn.—State ex rei. Howard v. Vil- 
lage of Roseville, 70 N.W.2d 404, 
244 Minn. 843. 

N.J.—Scavone v. Mayor and Council 
of Borough of Totowa, 140 A.2d 
238, 49 N.J.Super. 423—Ardollno v. 
Board of Adjustment of Borough 
of Fiorham Park, Morris County, 
126 A.2d 643, 41 N.J.Super. 682— 
Hay V. Board of Adjustment of 
Borough of Port Lee, 117 A.2d 650, 
37 N.J.Super. 461—Gerkin v. Vil- 
lage of Ridgewood, 86 A.2d 275, 17 
N.J.Super. 472—Brandt v. Zoning 
Bd. of Adjustment of Mount Holly 
Tp.. 84 A.2d 18, 16 N.J.Super. 113. 

Sitgreaves v. Board of Adjust¬ 
ment of Town of Nutley, 64 A.2d 
451, 136 N.J.Law 21—Pierettl v. 
Johnson, 41 A.2d 896, 132 N.J.Law 
676—^Meixner v. Board of Adjust¬ 
ment of City of Newark, 37 A.2d 
678, 131 N.J.Law 699—Green v. 
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cxcept as authorized by the zoning regulations,^! 
and some provisions expressly prohibit the exten- 
sion of a nonconforming use.^^' xhis nile is de- 
signed to prevent any increase in nonconforming 
uses and eventually to lessen and do away with 
nonconforming uses.^^ The fact that adjacent 
landowners would not suffer any additional injury 
by reason of the enlargement of the nonconform¬ 
ing use does not warrant an extension of such use.^^ 

There is authority to the effect that the prohibition 
is only against new uges and imposes no restraint on 
broadening the scope of a nonconforming use,^® 
-and that reasonable accessory uses to the prior 
■use may be permitted.'^® However, an ordinance 


permitting the building of a garage as accessory to 
property in a residential district has been held 
not to apply to property devoted to a nonconform¬ 
ing use.^*^ 

In determining whether or not an activity is with- 
in the scope of a permitted nonconforming use, each 
case must rest on its own particular facts, and the 
terms of the particular ordinance, and an exten¬ 
sion should not be allowed where there is doubt 
as to whether or not the extension is substantial."^® 

Under the facts of particular cases, it has been 
held that a nonconforming use was unlawfully en- 
larged or extended.^o por example, the fact that a 


Board of Com*rs of City of New- 
ark, 36 A.2d 610, 131 N.J.Law 336 
—^De Vito V. Pearsall, 180 A. 202, 
116 N.J.Law 323. 

‘N.T.—^Pisicchio v. Board of Appeals 
of Village of Preeport, 300 N.T.S. 
368, 165 Misc. 156. 

People V. Geru3, 69 N.T.S.2d 283 
—^Hyams v. Amchir, 67 N.T.S.2d 77. 
jpa. —Whlte V. Lower Moreland Tp. 
Bd. of Adjustznent, Com.Pl., 73 
Montg.Co. 66. 

JEI.I.—Crudeli v. Zoning Bd. of Review 
of City of Warwick, 65 A.2d 284, 
73 R.I. 301. 

•Utah.—^Benjamin v. Lietz, 211 P.2d 
449, 116 Utah 476. 

“Wls.—Jefferson County v. Timmel, 61 
N.W.2d 618, 261 Wis. 39. 

«Closely restrlcted 

(1) Courts follow a striet pollcy 
^against the extension or enlargement 
•of nonconforming uses found within 
-an area properly zoned by munici- 
pality. 

*Cal.—^Dienelt v. Monterey County, 
247 P.2d 925, 113 C.A.2d 128. 

(2) Extension of uses not conform- 
Ing to zoning ordinance is closely re- 
■strlcted. 

■N.J.—^Rupprecht v. Draney, 61 A.2d 
220, 137 N.J.Law 664, affirmed 64 
A.2d 66, 1 N.J. 407. 

Ghange in ownership did not con¬ 
stitute extension of nonconforming 
use. 

Minn.—^Hawkins v. Talbot, 80 N.W.2d 
863, 248 Minn. 649. 

‘Estoppel 

Where enlargement had continued 
for almost twenty years without any 
• action by municipal authorities, mu- 
nicipality could not act as against 
purchaser of property without knowl- 
edge that enlargement was beyond 
scope of nonconforming use. 

'Tex.—Town of Highland Park v. 
Marshall, Civ.App., 236 S.W.2d 658, 
error refused no reversible error. 

-41. Cal.—Ricciardi v. Los Angeles 
County, 262 P.2d 773, 115 C.A.2d 
669. 


111.—Schneider v. Board of Appeals 
of City of Ottawa, 84 N.E.2d 428, 
402 111. 536. 

Md.—Colati V. Jlrout, 47 A.2d 613, 
186 Md. 652. 

Mass.—^Bverpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

Pa.—^Rubin v. Zoning Bd. of Adjust- 
ment, Com.Pl., 6 Bucks Co. 207— 
Zoning Appeal of Cease, Com.Pl., 
28 Erie Co. 156. 

42. La.—City of New Orleans v. 
Langenstein, App., 91 So.2d 114. 

Md.—Colati v. Jlrout, 47 A.2d 613, 
186 Md. 652. 

Ploor area 

Some provisions limit the right to 
increase the floor area of a noncon¬ 
forming use. 

La.—State ex rei. Hochfelder v. City 
of New Orlecins, 132 So. 786, 171 
La. 1063. 

43. Conn.—Beerwort v. Zoning Bd. 
of Appeals of Town of Coventry, 
137 A.2d 756, 144 Conn. 731. 
Nonconforming uses are closely 

watohed and limited and are not to 
be enlarged in derogation of general 
scheme of ordinance for use of prop¬ 
erty. 

Wis.—Town of Torkville v. Fonk, 88 
N.W.2d 319, 3 Wis.2d 371. 

44. N.J.—^Monmouth Lumber Co. v. 
Ocean Tp., 87 A.2d 9, 9 N.J. 64— 
Speakman v. Mayor & Council of 
Borough of North Plainfileld, 84 A. 
2 d 716, 8 N.J. 250. 

Lynch v. Borough of Hlllsdale, 
64 A.2d 723, 136 N.J.Law 129, af- 
flrmed 69 A.2d 622, 137 N.J.Law 
280. 

45. Pa.—^Pirth v. Scherzberg, 77 A. 
2d 443, 366 Pa. 443—^Borough of 
Cheswick v. Bechman, 42 A.2d 60, 
352 Pa. 79. 

Appeal of Pierce, Com.Pl., 47 
Mun.L.R. 66. 

46. N.r.—^Marcus v. Village of Ma- 

maroneck, 16 N.Y.S.2d 626, 258 

App.Div. 328, reversed on other 
grounds 28 N.E.2d 856, 283 N.Y. 
325. 


Okl.—^Royal Baking Co. v. Oklahoma 
City, 75 P.2d 1105, 182 Okl. 45. 
Commeroial garage 
Where premises were being used 
as a commercial garage at time busi- 
ness zone was converted to a resi¬ 
dential zone, the nonconforming use 
which lessee was entltled to continue 
included incidental storage of gaso- 
line, oil, and automobile parts, but 
did not include storage of food Prod¬ 
ucts or other oils and materials. 

N.J.—Crompton & Co. v. Borough of 
Sea Girt, 63 A.2d 834, 1 N.J.Super. 
607. 

Accessory use not shown 
The storage of flnished producta 
by manufacturer in buildings of his 
original maniifacturing piant, which 
constituted nonconforming use in 
apartment house district under City 
zoning ordinance, after removal of 
manufacturing equipment from such 
piant to new manufacturing piant a 
mile and a half away was not *‘ac- 
cessory use,” deflned by such ordi¬ 
nance as subordlnate use or building 
customarlly incident to and located 
on same lot occupied by main use or 
building. 

Ohio.—^Franclsco v. City of Colum¬ 
bus, App., 31 N.E.2d 236, rehearing 
denied 31 N.E.2d 243, appeal dis- 
mlssed 18 N.E.2d 404, 134 Ohio St. 
526. 

47. NJ.—Adler v. Department of 
Parks & Public Property, Town of 
Irvlngton, 89 A.2d 704, 20 N.J. 
Super. 240. 

4& Ala.—^Fulford v. Board of Zon¬ 
ing Adjustment of City of Dothan, 
54 So.2d 580,‘266 Ala. 336. 

N.C.—^Application of 0*Neal, 92 S.E. 
2d 189, 243 N.C. 714. 

49. N.J.—^Heagen v. Borough of Al- 
lendale, 127 A.2d 181, 42 N.J.Su¬ 
per. 472. 

50. Md.—^Boulevard Scrap Co. v. 
City of Baltimore, 130 A.2d 743, 
213 Md. 6—Shannahan v. Ringgold, 
129 A.2d 797, 212 Md. 481. 

Additional madhinery 
Where retail lumber yard owner. 
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building which does not conform to current zoning 
requirements as to height, yard area, and design is 
permitted as a nonconforming use does not author- 
ize the use of the building for a nonconforming use 
where it was not put to such use before the zoning 
ordinance became effective.^^ The unlawful ex- 
tension of a nonconforming use by the construction 
of a water tank and water mains to protect the piant 
in case of fire by providing necessary water for a 
new sprinkler sytem may not be justified on the 
ground that the fire-fighting equipment of the mu- 
nicipality affords insufficient protection.62 

Particular matters have been held not to constitute 
an unlawful extension or enlargement of a noncon¬ 
forming use.53 Accordingly, parking six-ton trucks 
is not an unlawful enlargement of a nonconform¬ 
ing use of the property for the parking of one and 
one-half ton trucks.^^ The erection of a neon sign 
on the building has been held not to be a prohibited 
expansion of the nonconforming use of the prop- 
erty.55 A stadium used for football games and an 
occasional baseball game prior to the enactment of 
the restrictive ordinance may be regularly used for 
baseball games thereafter.56 

Change of use, The problem of enlargement or 
extension of use may involve the question of change 
of use, discussed supra § 189, since an enlarged or 
expanded use may in substance be a new or changed 
use.®*^ Where enlargement of use changes its char¬ 
acter from light industrial use to heavy industrial 


use, such enlargement is improper.68 A small exist- 
ing nonconforming business may not be so enlarged 
as to be different in kind in its effect on the neigh- 
borhood.^® 

Effect of improper extension, Certain uses of 
property constituting improper extensions of previ- 
ously existing nonconforming uses do not work a 
loss of the other nonconforming uses, since viola- 
tion of the ordinance pertains only to the improperly 
extended uses.®® Where owner of a coal yard in a 
single-dwelling zone attempted to extend his yard to 
adjacent vacant land formerly owned by a trac- 
tion company, itself a nonconforming user, and such 
land was to be used in conjunction with the presently 
owned yards and building of such owner, both prem- 
ises were regarded as a unit and subject to the pre- 
vailing zoning restrictions.®^ 

Garage. A nonconforming use of a garage for 
the incidental repair and maintenance of trucks 
used in a particular business is unlawfully extended 
where the garage is used to recondition automobiles 
for sale elsewhere.®^ The use of a garage as a 
warehouse and place of storage is an unlawful ex¬ 
tension of a nonconforming garage use.®® 

On the other hand, where an automobile repair 
business had been conducted in the open on the 
premises for many years, the fact that, in coimec- 
tion with granting a right to erect a public garage 
on the premises as an exception or variance under a 
zoning ordinance, the applicant was to be permitted 


prior to adoption of zoning ordinance 
placing premises in resldence zone. 
used a flve horsepower motor to op¬ 
erate a saw to cut lumber, and there- 
after used a fifteen horsepower planer 
for dressing of rough lumber, such 
latter use did not constitute a per- 
missible continuation of nonconform¬ 
ing use. 

N.JT.—^National Lumber Products Co. 

V. Ponzio, 42 A.2d 763, 133 N.J.Law 
95. 

Stable to danoe hall 
Converslon of a bam used as a 
riding academy and stable to a dance 
hall constitutes an unlawful ezpan- 
sion of a nonconforming use. 

Mo.—^Brown v. Gambre]« 213 S.W.2d 
931, 868 Mo. 192. 

Storage tanles 

The erection of four new perma¬ 
nent gasoline storage tanks double 
the size of the largest of the three 
movable tanks which were formerly 
on the land constltuted an unwar- 
ranted enlargement of the use. 

Cal.—San Piego County v. McClur- 
ken, 234 P.2d 972, 37 C.2d 683. 

61. Mo.—^Bartholomew v. Board of 
Zoning Adjustment, App., 307 S. 

W. 2d 730. 


Right to construet new buildlngs or 
additions to existing buildlngs see 
Infra §§ 195, 196. 

52. N.J.—^Borough of Rockleigh, 
Bergen County v. Astral Indus¬ 
tries, 102 A.2d 84, 29 K.J.Super. 
164. 

53. 111.—^Federal Blec. Co. v. Zoning 
Bd. of Appeals of Tillage of Mt 
Prospect, 75 NJB,26, 359, 398 IU. 
142. 

Mass.—^Moulton v. Building Inspec¬ 
tor of Milton, 43 N.E.2d 662, 812 
Mass. 195. 

Wash.—^Eing County v. High, 219 P. 
2 d 118, 86 Wa8h.2d 680. 

54. N.J.—SIramer v. Town of Mont- 
clair, 109 A.2d 292, 83 N.J.Super. 
16. 

55. m. —'Federal Elee. Co. v. Zoning 
Bd. of Appeals of Yillage of Mt 
Prospect, 75 N.E.2d 359, 898 111. 
142. 

56. Md.—Green v, Garrett 63 A.2d 
326, 192 Md. 52. 

67. Ala.—Fulford v. Board of Zon¬ 
ing Adjustment of City of Dothan, 
64 So.2d 680, 256 Ala. 836. 

Ooal yard 

Owner of coal yard in single-dwell- 
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Ing zone was not entitled to enlarge 
yard on to land formerly owned by a 
traction company, itself a noncon¬ 
forming user, since prospective use 
represented a substantial change 
from one nonconforming use to an- 
other nonconforming use. 

N.J.—^Midland Park Coal & Lumber 
Co. V. Terhune, 66 A.2d 717, 186 N. 
J.Law 442, affirmed 61 A.2d 76, 137 
N.J.Law 603. 

Use held changed by substantial eae- 
pansion 

Cal.—^Bdmonds v. Los Angeles Coun¬ 
ty, 265 P.2d 772, 40 C.2d 642. 

58. N.J.—^Berdan v. City of Pater- 
son, 62 A.2d 680, 1 N.J. 199. 

59. Mass.—^Inspector of Buildlngs of 
Burlington v. Murphy, 68 N.E.2d 
918, 820 Mass. 207. 

60. Conn.—Lehmaier v. Wadsworth, 
191 A. 639, 122 Conn. 671. 

61. N.J.—Midland Park Coal & Lum- 
ber Co. v. Terhune, 61 A.2d 76, 137 
N.J.Law 603. 

62. Ky.—^Feldman v. Hesch, 264 S. 
W.2d 914. 

63. Mass.—^Adamsky v. Mendes, 96 
N.E.2d 236, 326 Mass. 603. 
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to use the Street as a means of ingress and egress did 
not constitute an illegal extension of an existing 
nonconfonning use, in view of hardship in providing 
a means of ingress to, and egress from, any other 
Street.®^ 

Intoxicating liquors. The sale of distilled spirits 
is an extension and enlargement of a nonconfonning 
use involving the sale of wine and beer.®5 The sale 
of beer is an unlawful extension of a nonconform- 
ing restaurant business;®® a restaurant permitted 
to continue in a residential area as a nonconform- 
ing use may not expand its business to include the 
sale of beer even though it secures a license for such 
purpose.®*^ A restaurant which sold beer in an area 
in which the operation of a restaurant and the sale 
of beer and liquor were subsequently forbidden 
could not expand its operations to include the sale 
of liquor.®® The right to operate a bar and restau¬ 
rant as a nonconfonning use does not authorize 
music and dancing on the premises as an incident 
to such use.®® A grocery store use may not be ex- 
tended by the issuance of a retail beverage license.^® 

Trailer park or court The year around instead 
of the seasonal use of a trailer park has been con- 
sidered an unlawful extension of a nonconfonning 
use.71 Where a county zoning ordinance prohibited 
an increase in the number of trailers on property be- 
ing used for a trailer court and prohibited any in- 


crease in the size of buildings on the property, trail¬ 
er court operators, in the absence of an exception, 
could not construet additional sanitary facilities.'^^ 

§ 192. -Area of Use 

As a general rule, the area of a nonconforming use 
may not be eniarged or extended, except as such en¬ 
largement or extension Is permitted by the zoning or- 
dlnances. 

Ordinarily, the area of a nonconforming use may 
not be eniarged or extended a nonconforming use 
may not be extended to land not so used at the time 
of the enactment of the restrictive regulation.*^^ An 
ordinance forbidding the extension of a noncon¬ 
forming use has been held to preclude an extension 
in area either vertically or horizontally.'^® 

The owner of property devoted to a nonconform¬ 
ing use may not expand it to adjoining lots owned 
by him,*^® particularly where the adjoining lots are 
acquired by him after the enactment of the restric¬ 
tive ordinance and a nonconforming use may not 
be extended to an adjoining plot which was vacant 
at the time the restrictive ordinance was enacted.*^® 
Likewise, where one*s land is bisected by a public 
highway and comprises two separate and distinet 
parcels, one of which had been used for a certain 
use before the enactment of a zoning resolution pro- 
hibiting that activity, the other parcel may not sub¬ 
sequently be devoted to the prohibited use.^® 


64. R.I.—Crudeli v. Zoningr Bd, of 
Review of City of Warwick, 55 A. 
2d 284. 73 R.L 801. 

65. Cal.—Town Councll of Town of 
Los Gatos y. State Bd. of Equal- 
ization. 296 F.2d 909. 141 C.A.2d 
344. 

66. Ala.—^Fulford v. Board of Zon¬ 
ing Adjustment of City of Dothan. 
54 So.2d 580. 256 Ala. 336. 

67. A1«l—^P ulford v. Board of Zon¬ 
ing Adjustment of City of Dothan, 
supra. 

68- Conn.—Salerni v. Scheuy, 102 A. 
2d 528. 140 Conn. 566. 

68. N.J.—Heagen v. Borough of Al- 
lendale. 127 A.2d 181. 42 N.J.Super. 
472. 

70- Pa.—^License of Cichy. Quar. 
Sess., 82 Pa.Dist. & Co. 336. 42 Luz. 
Leg.Reg. 67. 

73- Conn.—^Beerwort v. Zoning Bd. 
of Appeals of Town of Coventry. 
137 A.2d 756, 144 Conn. 731. 

72. Cal.—^Bdmonds y. Los Angeles 
County. 255 P.2d 772. 40 C.2d 642. 

73. Mass.—^Town of Billerica y. 
Quinn. 71 N.E.2d 235. 320 Mass. 687. 

N-X—Martin y. Cestone. 110 A.2d 64. 
33 N.XSuper. 267. 

Midland Park Coal & Lumber Co. 
T. Terhune, 66 A.2d 717, 136 N.X 


Law 442. afflrmed 61 A.2d 76. 137 
N.XLaw 603. 

74. 111.—^Dube y. City of Chicago, 
131 N.E.2d 9, 7 I11.2d 313. certio¬ 
rari denled 76 S.Ct. 668. 860 U.S. 
1013, 100 L.Ed. 873. 

Pa.—^Humphreys y. Stuart Realty 
Corp„ 73 A.2d 407. 364 Pa. 616. 

Appeal of Peirce, Com.Pl.. 16 
Beayer 244—^Honig y. Lonsdorf, 
Com.Pl.. 53 Lack.Jur. 209. 

75. Md.—^Bouleyard Scrap Co. y. 
City of Baltimore. 130 A.2d 748, 
213 Md. 6. 

SztensioiL, eltlier in time oz in 
spaoe, of a nonconforming use be- 
yond one current at time of passage 
of zoning regulatione is a proscribed 
extension of a nonconforming use 
not competent with policy of such 
zoning regulations. 

Conn.—^Beerwort y. Zoning Bd. of 
Appeals of Town of Coyentry, 137 
A.2d 756, 144 Conn. 78L 

76. Ark.—^Byans y. City of Little 
Rock. 253 S.W.2d 347. 221 Ark. 252. 

Ooalyard 

N.X—^Midland Park Coal & Lumber 
Co. y. Terhune, 66 A.2d 717, 186 
N.XLaw 442, afflrmed 61 A.2d 76, 
137 N.XLaw 603. 

77. N.J.—Struyk y. Samuel Braen’s 
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Sons, 86 A.2d 279, 17 N.XSuper. 1, 
afflrmed 88 A.2d 201. 9 N.X 294. 
Qnarry 

N.X—Struyk y. Samuel Braen's Sons, 
supra. 

Trailer camp 

"Where at time of passage of ordi¬ 
nance limitlng trailer camps to 
twenty-flve spaces owner of camp 
had completed twenty-three spaces 
and had substantially completed 
twenty-four spaces which were sub¬ 
sequently turned into a playground 
when additional land was procured 
by owner for erection of additional 
trailer spaces. owner could not erect 
additional trailer spaces on newly ac¬ 
quired land on ground that it was a 
contlnuance of a nonconforming use. 
since continuance of use of property 
undertaken at date of ordinance 
could not be extended to new prop¬ 
erty. 

Wls.—^Town of Torkvllle y. Ponk, 88 
N.W.2d 319, 3 Wis.2d 871. 

78. N.J.—^Midland Park Coal & 
Lumber Co. y. Terhune, 66 A.2d 
717, 136 N.XLaw 442, afflrmed 61 
A.2d 76, 187 N.XLaw 608. 

79. Oemetery 

Proylsion prohibiting new ceme- 
teries, but permitting the extension 
of an existing cemetery, did not Jus- 
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It is not essential that the use as exercised at the 
time the ordinance was enacted should have utilized 
the entire tract available therefor;®^ but the incep- 
tion of a nonconforming use on a limited part of a 
plot does not necessarily constitute a preemption of 
the entire plot for uses of that character, as against 
a later prohibitory zoning ordinance, and the cri- 
terion is whether the nature of the incipient non¬ 
conforming use, in light of its character and adapta- 
bility to the use of the entire parcel, manifestly im- 
plies an appropriation of the entirety to such use 
prior to the adoption of the restrictive ordinance.8i 
Where part of the lot on which a nonconforming 
business is conducted is taken by condemnation, the 
owner may not be prevented from removing the 
building from such portion of the plot and con- 
tinuing the business on the remaining part of the 

lot^2 

In the case of uses which cannot be continued 
without expanding the area of activity, such as a 
gravel pit, it has been held that the area of activity 
may not be extended,83 and that the stripping of top- 
soil from a portion of a tract prior to the date of 
the ordinance does not warrant a continuance of 
such stripping operations on other portions of the 
tract.8^ However, it has also been held that such 
uses may be extended to the entire area of the 
tract, and that the fact that a person conducting 
an excavation business on land extended his opera¬ 
tions in depth and area on such tract after the 
adoption of the ordinance did not bring the use 


within the prohibition bf the ordinance.^® 

Where only part of a building is devoted to a 
nonconforming use, expansion of such use into an- 
other part of the building may not be permitted,®^ 
although it has been indicated that this rule would 
not necessarily apply if the building were one de- 
signed and intended for the nonconforming use.®® 
Some regulations permit a nonconforming use to 
be extended throughout the building in which it is 
carried on provided no structural alterations, except 
such as may be required by law, are made.®® 

Under some ordinances, an extension of the area 
of a nonconforming use is permitted subject to the 
restrictions and limitations imposed by the ordi¬ 
nance,®® and a nonconforming use may not be ex¬ 
tended without complying with a provision of the 
ordinance requiring that a certificate of occupancy 
be obtained as a basis for extending an established 
nonconforming use.®^ A provision that a noncon¬ 
forming building, which is nonconforming because 
of its area or height, may be extended in height 
does not permit an extension of a nonconforming 
building in area.®® 

An ordinance permitting the extension of non¬ 
conforming buildings and uses provided the exten¬ 
sion does not exceed a stated percentage of the 
area of the building has been construed as applicable 
to vacant land devoted to a nonconforming use, so as 
to permit the extension of a nonconforming use of 
land to the extent of the stated percentage of the 
area or tract already devoted to that use.®® The 


tify a proposed cemetery separated 
from an existlngr cemetery by a broad 
Public hlghway, on tbe theory that it 
was an extension of that cemetery. 
Conn.—^Antenucci v. Hartford Roman 
Catholic Diocesan Corp., 110 A.2d 
496, 19 Conn.Sup. 131. 

Qnaxrying and crashinsr of stone 
Ohio.—^Davis v. Miller, 126 N.E.2d 49, 
163 Ohio St 91. 

80. Conn.—^De Felice v. Zoning 
Board of Appeals of Town of East 
Haven, 32 A.2d 635, 130 Conn. 156, 
147 A.L.R. 161. 

Pa.—^Appeal of Mack, 122 A.2d 48, 384 
Pa. 686—Appeal of Peirce, 119 A.2d 
606, 384 Pa. 100—^Humphreys v. 
Stuart Realty Corp., 73 A.2d 407, 
864 Pa. 616—^Borough of Cheswlck 
V. Bechman, 42 A.2d 60, 352 Pa. 79. 

Rubin V. Zoning Bd. of Adjust- 
ment CoulPI., 6 Bucks Co. 207, 
Ej^ansioiL of a nonoonformlng use 
does not, In and of itself, entitle the 
owner to erect structure on portion 
of hia land not previously occupied 
by his business enterprise, but it is 
an important factor in considering 
whether a variance should be grant- 
ed for that purpose. 


Pa«—^Appeal of Mack, 122 A.2d 48, 384 
Pa. 686. 

Storing heavy eatdpmeiLt 
Where only a quarter of a parcel 
of land was devoted to the noncon¬ 
forming use of storing heavy equip- 
ment at the time the restrictive ordi¬ 
nance was enacted, the extension of 
such use to the entire parcel was not 
permitted. 

N.J.—Martin v. Cestone, 110 A.2d 64, 
33 N.J.Super. 267. 

81. N.J.—Gross v. Allan, 117 A.2d 
276, 37 N.J.Super. 262. 

82. Mlnn.-^Connor v. Chanhassen 
Tp., 81 N.W.2d 789, 249 Minn. 206. 

83. Mass.—Town of Wayland v. Lee, 
91 N.B.2d 836, 325 Masa 637— 
Town of Blllerlca v. Quinn, 71 N.B. 
2d 235, 320 Mass. 687. 

84h Mass,—^Town of Billerlca v. 
Quinn, Supra. 

85. Minn.—^Hawkins v. Talbot, 80 N. 
W.2d 863, 248 Minn. 649. 

N.J.—Lamb V. A. D. McKee, Inc., 160 
A. 663, 10 N.J.Misc. 649. 

86. Pa.—^Borough of Cheswick v. 
Bechman, 42 A.2d 60, 362 Pa. 79. 
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Single lot 

Ten-acre tract was held *lot” un¬ 
der statute so that nonconforming 
use in excavating sand, lawful when 
instituted, could be continued on en¬ 
tire tract, even though only com- 
menced on one acre. 

N.J.—^Lamb v. A. D. McKee, Inc., 160* 
A. 663, 10 N.J.Misc. 649. 

87. N.J.—^Heagen v. Borough of Al- 
lendale, 127 A.2d 181, 42 N.J.Super. 
472. 

88. N.J.—^Heagen v. Borough of Al- 
lendale, supra. 

89. Cal.—San Diego County v. Mc- 
Clurken, 234 P.2d 972, 37 C.2d 683. 

111.—^People ex rei. Delgado v. Morris^ 
79 N.B.2d 839, 334 IlLApp. 667. 
Md.—Colati V. Jirout, 47 A.2d 613, 186= 
Md. 662. 

90. N.J.—Frank v. Luther, 87 A.2di 
17, 18 N.J.Super. 193. 

91. N.T.—^Lapham v. Roulan, 169 N. 
Y.S.2d 846, 10 Misc.2d 162. 

92. Pa.—^Pagan v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 132 A.2d 
279, 389 Pa. 99. 

93. Pa.—^Philadelphia Art Alliance 
V. Zoning Bd. of Adjustment of 
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area of the building, for the purpose of calculating 
the permissible extension under sudi an ordinance, 
is the area of the building at the time of the en- 
actment of the original restrictive ordinance with- 
out including additions permitted thereafter.^^ The 
-word “area” as used in a zoning resolution, provid- 
ing that a building or structure devoted to a non- 
conforming use at time resolution took effect may 
not be altered or enlarged so as to extend the non- 
■conforming use more than ten per cent in “area,” 
means ground area and not floor space.^S 

Where the owners of property maintained an 
apartment on their premises with accommodations 
for three families at the time of the enactment of a 
zoning ordinance which restricted the area to one- 
family dwellings, and the ordinance allowed an ex¬ 
tension of existing nonconforming uses when such 
•could be accomplished without structural changes, 
.and the building was partitioned into four apart- 
ments, and an ordinance was subsequently enacted 
which allowed a certificate of occupancy on the ba¬ 
sis of nonconforming uses existing at the time of 
the enactment, the partitioning has been regarded 
as an enlargement of the nonconforming use by 
natural expansion and the owners were entitled to 
a certificate of occupancy under the new zoning or- 


ZONING §§ 192-193 

dinance.^® Under a municipal zoning ordinance ex- 
empting farm enterprises and permitting the con- 
tinuation of a farming operation to extent of re- 
constructing, enlarging, or erecting additional build- 
ings in the normal course of such business, the erec- 
tion of additional chicken houses on plaintifFs res- 
idential premises has been considered proper re- 
gardless of the amount of time plaintiff devoted to 
the chicken business.®*^ 

§ 193. -Increase in Amount or Intensity 

of Use 

The rule forbidding the extension or enlargement of 
a nonconforming use does not prevent an Increase In the 
amount of use within the same area. 

Generally speaking, the rule forbidding the en¬ 
largement or extension of a nonconforming use 
does not prevent an increase in the amount of use 
within the same area,®® so that a nonconforming 
use may be not only continued but also increased 
in volume®® and intensity l A nonconforming use 
is not limited to the precis e magni tude thereof which 
existed at the date of the ordinance, but may be 
increased by natural expansion,® and a nonconform- 
ing use is not unlawfully enlarged or extended al- 
though the number of employees has almost dou- 
blecL® The natural growth of a business^ or an 


City of Philadelphia, 104 A.2d 492, 
377 Pa. 144. 

94. N.Y.—Cordes v. Moore, 129 N.Y. 
S.2d 777, 283 App.Dlv, 893, afflrmed 
126 N.E.2d 112, 308 N.Y. 761. 

95. SlaufiTliterlioiise 

Owner of slaughterhouse could not 
eliminate second floor of building and 
use the amount of the surrendered 
second floor space for new construc- 
tion on ground floor. 

Ohio.—^A. Dicillo & Sons v. Chester 
Zoning Bd. of Appeals, Com.Pl., 103 
N.K2d 44, motion dismissed 109 N. 
E.2d 8, 158 Ohio St. 302. 

'96- Pa.—^In re 501 Paxinosa Ave., 
Easton, 80 A.2d 789, 367 Pa. 340. 

'97. N. J.—^De Benedettl v. River Vale 
Tp., Bergen County, 91 A.2d 353, 21 
N.J.Super. 430. 

•98. Mass.—^Town of Billerica v. 
Quinn, 71 N.E.2d 235, 320 Mass. 
687. 

N.Y.—^Kovelmann v. Plaut, 106 N.Y.S. 
2d 280, 201 Misc. 473. 

No ohaage in. piant 

A zoning regulation cannot prevent 
a landowner from dolng a much 
greater business of the same sort 
•without change in piant. 

Mass.—^Inspector of Buildlngs of 
Burlington v. Murphy, 68 N.B.2d 
918, 320 Mass. 207. 


Bestrlctions not implled 
Where zoning ordinance contained 
no provision limiting extension of a 
nonconforming use, such restrictions 
against increase in volume could not 
be Implled from mere existence of 
the zoning plan. 

111.—^People ex rei. Delgado v. Morris, 
79 N.E.2d 839, 334 IlLApp. 667. 

Xn New Yorh 

(1) The text rule has been fol- 
lowed. 

N.Y.—^People v. Perklns, 26 N.B.2d 
278, 282 N.Y, 329. 

(2) Right to carry on flsh fry 
business as nonconforming use would 
not be affected by increase in volume 
of business. 

N.Y.—City of Syracuse v. “Bronner, 
188 N.Y.S.2d 163. 

(3) Nonconforming use as a gas 
station is not unlawfully extended 
by a relocation of the pumps so that 
customers may be served from both 
sides of the pumps. 

N.Y.—Kovelman v. Plaut, 106 N.Y.S. 
2d 280, 201 Misc. 473. 

(4) It has also been held, how- 
ever, that owners of nonconforming 
uses in zoning areas are required to 
adhere to the excepted use in volume 
of trade as well as character of busi¬ 
ness. 

N.Y.—Pisicchio v. Board of Appeals 
of Vlllage of Preeport, 800 N.Y.S. 
868, 166 Misc. 166. 
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99. Conn.—Salerni v. Scheuy, 102 A 
2d 528, 140 Conn. 666. 

111.—^Village of Round Liake Park v. 
Dlce, 127 N.B.2d 876, 6 Ill.App.2d 
408—^People ex reL Delgado v. Mor¬ 
ris, 79 N.E.2d 839, 834 IlLAPP. 657. 
Mass.—^Town of Billerica v. Quinn, 
71 N.B.2d 286, 320 Mass. 687— 
Building Com’r of Medford v. Mc- 
Grath, 46 N.E.2d 265, 312 Mass. 461 
—Cochran v. Roemer, 192 N.E. 68, 
287 Mass. 500. 

Pa,—^Alton Park Homeowner’s Group 
V. Zoning Bd. of Adjustment, Com. 
Pl., 26 L.eh.L..J. 474. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
White, Civ.App., 281 S.W.2d 441, er¬ 
ror refused no reverslble error. 

1. IU.—^People ex rei. Delgado v. 
Morris, 79 N.E.2d 839, 334 IlLApp. 
667. 

2. Pa.—Appeal of Mack, 122 A2d 48, 
384 Pa. 686—^Humphreys v. Stuart 
Realty Corp., 73 A2d 407, 364 Pa. 
616. 

Rubin V. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 6 Bucks Co. 207. 

3. Pa.—Appeal of Associated Con- 
tractors, Inc., 138 A2d 99, 391 Pa. 
847. 

4. Pa.—^Appeal of Pelrce, 119 A.2d 
606, 384 Pa. 100—In re 601 Paxino- 
sa Ave., Easton, 80 A2d 789, 367 
Pa 340—^Pirth v. Scherzberg, 77 A 
2d 443, 366 Pa. 443. 
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increase in the amount of business done® is not a 
change from the nonconforming use permitted by 
the zoning ordinances. A garage owner’s noncon- 
fonning use of the open space in front of his ga¬ 
rage for parking automobiles was regarded as mere- 
ly intensified where he used such space to store new 
automobiles preliminary to their distribution to deal- 
ers.® 

On the other hand, an abrupt departure from a 
former use may not be justified as a mere enlarge- 
ment of that use.*^ Also, a provision of the zoning 
ordinance forbidding the enlargement of extension 
of nonconforming uses has been construed to con¬ 
fine a nonconforming use to its scale of operations 
at the time of the enactment of the restrictive ordi¬ 
nance,^ and a provision forbidding the expansion 
of a nonconforming use has been construed to pro- 
hibit an extension or an increase in intensity of a 
nonconforming use.* 

§ 194. Use of New Instrumentalities 

The use of new and more effective instrumentalltles 
to conduct a nonconforming use is not an uniawfui 
change or enlargement of the use. 

The fact that new and more effective instrumen- 
talities are used in the business conducted on the 
property will not bring the business within the pro- 


101 C.J.S. 

hibition of the ordinance as a change of use where 
such instrumentalities are ordinarily and reasonably 
adapted to the carr 3 ring on of the existing busi¬ 
ness;!® but the emplo 3 ment of new instrumentali¬ 
ties and methods may constitute an objectionable 
extension of a nonconforming use where they op¬ 
erate to change the original nature and purpose of 
the undertaking.!! Accordingly, the use of ma- 
chinery to replace work formerly done by hand,!* 
the use of power shovels!* or a rock crusher!^ in 
a sand or gravel pit, or a change from steam to in- 
temal combustion engines in a piant,!® has been per¬ 
mitted. 

§ 195. Repair, Alteration, or Reconstruction 
of Buildings 

Whlle ordinary repalrs and maintenance, and minor 
alterations and additions ars permitted In the case of a 
buliding operated as a nonconforming use, substantlal 
or structural alterations and additions are usuaily not 
permitted except within such limitatlons as the zoning 
ordinances may proscribe. 

As a general rule, in the absence of any restric- 
tion imposed by the zoning ordinance or regula- 
tion, a nonconforming use which existed at the time 
of the adoption of the zoning regulation may be 
continued to the extent of ordinary repairs and 
maintenance!® and minor alterations and addi- 


Change of use generally see supra S 
189. 

5. Mass.—^Town of Marblehead v, 
Rosenthal, 65 N.B.2<1 13, 316 Mass. 
124. 

6. Md.—Nyburg v. Solmson, 106 A. 
2d 483, 205 Md. 150. 

7. Elementary solLool to trade sdbool 
Froposed enlargement or extension 

nf what was origlnally elementary 
school in a residentia! di striet so 
that property could be used as a 
trade school, wlth its shops, machin- 
ery, noise, and fumes, would be such 
an abrupt departure from use of 
school property as an elementary 
school that it could not be considered 
as an enlargement of a pre-existing 
use. 

Wash.—Shields v. Spokane School 
Dist. No. 81, 196 P.2d 852, 31 Wash. 
2d 247. 

8. N.C.—^Application of 0'Neal, 92 
S.B,2d 189, 243 N.C. 714. 

9. ni,—^People V. Triem Steel & 
Processing, Inc., 125 N.£].2d 678, 6 
IlLApp.2d 371. 

la Cal.—^Endara v. City of Culver 
City, 294 P.2d 1003, 140 C.A2d 83. 
Conn.—Salerni v. Scheuy, 102 A.2d 
528, 140 Conn. 566. 

Pa.—In re 501 Paxlnosa Ava, East- 
on, 80 A2d 789, 867 Pa. 840—Pirth 
Y. Scherzberg, 77 A.2d 443, 366 Pa. 


448—^Borough of Cheswick v. Bech- 
man, 42 A.2d 60, 352 Pa. 79. 

Schuster v. Board of Zoning Ap- 
peals of City of Scranton, Com. 
Pl., 52 Liack.Jur. 1—Appeal of 
Johnson, Co., 102 Pittsb.Leg.J. 405. 

Transit company 

Where, although means by which 
transit company carried on its busi¬ 
ness at one of its terminals in city 
had changed from perlod to perlod, 
as transportation media improved 
and changed, the essentia! character 
of company’s business remained un- 
changed, city zoning ordinance could 
not be used to thwart the company’s 
natural evolution and growth. 

N.T.—Vella V. City Zoning Bd. of 
Appeals, City of Hochester, 135 N. 
Y.S.2d 704, 206 Misc. 941. 

Rallway spnr 

Where contractor had, prior to 
adoption of zoning ordinance in 1942, 
put City block to a nonconforming 
use, which was open and obvious, and 
contlnuance of nonconforming uses 
was allowed under the ordinance, 
contractor was not restricted to 1942 
condltions but could utilize improved 
instrumentalities, such as a railway 
spur on the lan^ in pursuit of the 
nonconforming use provlded spur 
would not operate to change the use. 
Tex.—^Kenny v. Kelly, CivA.pp., 254 
S.W.2d 635. 


11. 111.—Dube V. City of Chicago, 
131 N.B.2d 9, 7 IlL2d 313, certiorari 
denied 76 S.Ct. 658, 850 U.S. 1018, 
100 DEd. 873. 

12. Mass.—^Town of Wayland v. Lee. 
91 N.E.2d 835, 325 Mass. 637. 

13. Conn.—De Pelice v. Zoning 
Board of Appeals of Town of East 
Haven, 32 A.2d 635, 130 Conn. 156, 
147 AL.R. 161. 

14. Minn.—^Ebiwkins v. Talbot, 80 N. 
W.2d 863, 248 Minn. 549. 

16. loe piant 

La.—^Irby v. Panama Ice Co., 168 So. 
806, 184 La. 1082. 

16. Cal.—^Ricciarde v. Los Angeles 
County, 262 P.2d 773, 115 C.A2d 669 
—San Diego County v. McClurken, 
234 P.2d 972, 37 C.2d 683. 

N.J.—Sitgreaves v. Board of Adjust- 
ment of Town of Nutley, 54 A.2d 
451, 136 N.J.Law 21. 

Bight to xepaiz may not be denied 
unless repairs would amount to a 
substantial reconstruction of bulid¬ 
ing. 

Tex.—City of Houston v. Lurle, 224 
S.W.2d 871, 148 Tex. 391, 14 A.L. 
R.2d 61. 

Tmxeasonable eurtailmant 

Owner’s right to repair should not 
be unreasonably curtailed by judi- 
cial construction of zoning ordinance 
permitting nonconforming uses un¬ 
der certain condltions. 
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tions^^ of the buildings in which such use is con- 
ducted. Thus, a substitution of aluminum for can- 
vas on semi-permanent structures used in connec- 
tion with a nonconforming carnival use was per- 
mitted.l8 Similarly, the enclosing of a loading and 
unloading platform used in connection with a non¬ 
conforming dairy business was allowed.i^ Like- 
wise, a change in the location of the doors and the 
addition of modern toilet facilities is not an unlaw- 
ful extension or enlargement of the nonconform- 
ing use of a building.^o 

It has been broadly held that alterations or addi- 
tions to an existing buildii^ may be made where 
they are in furtherance of an existing nonconform¬ 
ing use.2i On the other hand, it has been held that 
in the absence of authority derived from the zon- 
ing ordinance, an existing building may not be en- 
larged by alteration or addition,and some ordi- 
nances expressly forbid alterations or additions to 
buildings devoted to nonconforming uses.23 A stat- 


ZONING § 195 

ute protecting nonconforming uses has been con- 
strued as not authorizing or protecting from zon- 
ing regulation extensions of existing buildings for 
nonconforming uses.^^ The restriction on the ex¬ 
tension or enlargement of a nonconforming use, as 
discussed supra § 191, applies to structures as well 
as their use,25 and a building or structure contain- 
ing a nonconforming use may not be enlarged.^® 
Under some provisions, an alteration or addition 
for a nonconforming use is permitted provided it 
does not exceed a specified percentage of the area 
of the building at the time the restrictive ordinance 
was enacted.27 

Under particular zoning ordinances, it has been 
held that the operators of a children^s camp as a 
nonconforming use may not enlarge their building 
in order to accommodate an increased use,28 and 
that an addition, made by constructing another story 
over the one-story wing of a building is an unlaw- 


Mich.—^Paye v. City of Grosse Pointe, 
271 N.W. 826, 279 Mich. 254. 

17. CaJ.—^Ricciarde v. Los Angeles 
County, 252 P.2d 773, 115 C.A.2d 
569. 

K.J.—^Lane v. Bigelow, 50 A.2d 638, 
136 N.XLaw 196. 

BeplaoemexLt of slgu 

Under zoning ordinance and stat¬ 
ute permitting predxisting noncon¬ 
forming use or structure, new occu¬ 
pant of Service statlon was entitled 
to replace a sigm identifying klnd of 
gasoline sold which had been xnain- 
tained on premises for many years 
before enactment of zoning ordinance 
prohibiting erectlon of signs wlthin 
two hundred feet of Street intersec- 
tion or entrance to Service statlon 
and untll shortly before new occu¬ 
pant took possession. 

N.J.—^Ackerman Puei Oil Co. v. Board 
of Adjustment of Borough of Para¬ 
mus, 64 A.2d 661, 186 N.J.Law 93. 
Addition to aoconunodate fUlng oab- 
inets 

Application for a permit to erect 
an addition to building to accommo¬ 
date flling cablnets constituted a nor- 
mal expansion of a nonconforming 
use and wais properly granted. 

Pa.—^Appeal of Associated Contrac- 
tors, Znc., 138 A.2d 99, 391 Pa. 347. 

18. Mich.—^Horwitz v. Bearborn Tp., 
62 N.W.2d 235, 332 Mich. 623. 

19. Pa.—^B. C. Schnelder, Inc, v. Zon¬ 
ing Bd. of Adjustment of Borough 
of Whitehall, 133 A.2d 636, 889 Pa. 
593. 

20. N.J.—^Home Puel OH Co, of 
Ridgewood v. Board of Adjustment 
of Borough of Glen Rock, Bergen 
County, 68 A.2d 412, 5 N.J.Super. 

62 . 


21. 111.—People ex reL Delgado v. 
Morris, 79 N.E.2d 839, 334 IlLApp. 
667. 

Ey.—A. Ia Carrithers & Son v. City 
of Louiaville, 63 S.W.2d 498, 250 
Ky. 462. 

Md.—John J. Moylan, Inc., v. Bram- 
ble, 24 A.2d 297, 180 Md. 316. 
Mass.—Cochran v. Roemer, 192 N.B. 

58, 287 Mass. 500. 

43 C.J. p 344 note 77. 

Xn absenoe of express pzohibltlon 
of extension of nonconforming use, 
where landowner sought to construet 
an addition to a greenhouse which 
was a nonconforming use, landown-j 
er was entitled to extension of such 
nonconforming use, and refusal of 
building commissioner to issue per¬ 
mit was an abuse of discretion. 

Ohlo.—State ex reL Lieux v. Village 
of Westlake, Com.Pl., 126 N.E.3d 
829. 

22. Cal.—^Rehfeld v. City and Coun¬ 
ty of San Francisco, 21 P.2d 419, 
218 C. 83. 

Md,—^Boulevard Scrap Co. v. City of 
Baltimore, 130 A.2d 743, 213 Md. 
6 - 

Mich.—South Central Imp. Ass’n v. 
City of St. Clair Shores, 82 N.W.. 
2d 453, 348 Mich. 163. 

Inorease in size of building 

(1) A nonconforming use does not 
entitle owner of property to increase 
size of his permanent building. 

Cal.—^Edmonds v. Los Angeles Coun¬ 
ty, 266 P.2d 772, 40 C.2d 642. 

(2) Where use of property for fuel- 
oil storage antedated enactment of 
zoning ordinance, enlargement of 
building on premises and increasing 
facilities for storage of fuel oil were 
properly denied as extension of a 
nonconforming use. 

9S7 


N.J.—^Home Puel Oil Co. of Ridge¬ 
wood V. Board of Adjustment of 
Borough of Glen Rock, Bergen 
County, 68 A.2d 412, 6 Nr.J.Super. 
63. 

23. Cal.—^Dienelt v. Monterey Coun¬ 
ty, 247 P.2d 925, 113 C.A2d 128. 

Miss.—^Mayor and Bd. of Aldermen 
of City of Pontotoc v. White, 98 
So.2d 852. 

N.Y.—Application of Prench v. In- 
corporated Village of Kortb. ECap 
ven, Suffolk County, 148 N.Y.S.2d 
151, 1 A.D.2d 788. 

24. Mass.—^Inspector of Buildings 
of Burlington v. Murphy, $8 N.E. 
2d 918, 320 Mass. 207. 

25. N.J.—^Borough of Rockleigh, 
Bergen County v. Astral Indus¬ 
tries, 102 A.2d 84. 29 N.J.Super. 
164. 

26. N.T.—Crossroads Recreatlon, 
Inc. V. Broz, 149 N.B.2d 66. 4 N.T. 
2d 39, 172 N.T.S.2d 129. 

27. Pa,—^Humphreys v. Stuart Real- 
ty Corp., 73 A.2d 407, 864 Pa. 616. 
KCetal tanks used by company en- 

gaged in business of buying and sell- 
Ing Petroleum products for storage 
of materials, which were either laid 
in shallow pits surrounded by a dirt 
embankment or were entirely cov- 
ered by two or three feet of earth, 
and which were not attached to any 
foundation or supports, were not 
“structures” withln city zoning ordi¬ 
nance precluding erectlon of new 
buildings or structures or any addi¬ 
tions to buildings for a nonconform¬ 
ing use beyond twenty-flve per cent 
allowance provided for in ordinance. 
Pa.—Humphreys v. Stuart Bealty 
Corp., supra. 

28. N.T.—Chaudler v. Corbett, 86 N. 
T.S.2d 646, 274 App.Div. 1073. 
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ful extension of the nonconforming use.^^ The 
construction of an outdoor concrete dance floor has 
been held an unlawful extension of a nonconform- 
ing resort use.^® The construction of a large wa- 
ter tank which was separated from the main build- 
ing being used for a nonconforming use, and which 
was constructed solely to protect the piant in the 
event of fire by providing necessary water for a 
new sprinkler System was regarded as an unlawful 
enlargement of the nonconforming use.^i On the 
other hand, an auto dealer has been permitted to 
alter and enlarge his premises when necessary to 
enable him to retain his dealer’s franchise.32 

A provision permitting reasonably necessary ad- 
ditional structures in connection with a nonconform¬ 
ing use has been construed as limited to the erec- 
tion of additional structures which are ancillary or 


reasonably necessary to the further development 
of the specific nonconforming use which existed at 
the time of the adoption of the zoning ordinance 
and has since continued,^^ and does not permit the 
erection of a pump house and the installation of oil 
tanks in order to operate a fuel-oil business on 
premises devoted to a nonconforming business of 
manufacturing ice.^^ 

Some provisions expressly limit the right of an 
owner of a nonconforming building to make struc- 
tural alterations thereto,^^ which will extend the 
existing nonconforming use and prolong the life 
of the existing nonconforming buildingand, un¬ 
der such a provision, an owner may be prohibited 
from making such alterations as would convert the 
existing building into a different structure^^ or ex- 


29. N.J.—^Heagen v. Borough of Al- 
lendale, 127 A.2d 181, 42 N.J.Su- 
per. 472. 

30- Cal.—^Dienelt v. Monterey Coun- 
ty, 247 P.2d 926, 113 CJL2d 128. 

31. ]Sr.J.—Borough of Rocklelgh, 

Bergen County v. Astral Indus¬ 
tries, 102 A.2d 84, 29 N.J.Super. 
164. 

32. Pa.—Pontzer v. Borough of St 
Marys, 69 Pa.Dist. & Co. 261. 

33. Mass.—^Everpure Ice Mfg. Co. 
V. Board of Appeals of Lawrence, 
86 N.E.2d 906, 824 Mass. 433. 

34. Mass.—^Everpure Ice Mfg, Co. v. 
Board of Appeals of Lawrence, su¬ 
pra. 

36. lowa,—^McJimsey v. City of Des 
Moines, 2 N.W.2d 65, 231 lowa 693. 
La,—State ex rei. Hochfelder v. City 
of New Orleans, 132 So. 786, 171 
La. 1063. 

Mass.—^Inspector of Bulldings of 
Burlington v. Murphy, 68 N.E.2d 
918, 320 Mass. 207. 

Mich.—Cole v. City of Battle Crede, 
298 N.W. 466, 298 Mich. 98. 
Seorease in area of use 
Where plalntiff was permitted un- 
•der zoning ordinance to use his prop- 
erty in a residential district for con- 
ducting a greenhouse as a noncon¬ 
forming use, plaintilfs proposaJ to 
tear down some of buildlngs and 
hulld two new wings on one building 
contemplated “structural altera¬ 
tions,” prohibited by ordinance, not- 
withstanding proposed changes would 
decrease amount of square feet used 
for nonconforming usa 
Mich.—Cole V. City of Battle Creek, 
supra. 

^‘Structural alteratlon” diown 

(1) Reflooring of fifty per cent of 
floor space of a multi-family dwelling 
in a single residential district re- 
rooflng fifty per cent of dwelling, 
making separate entrances and in- 


stalling separate water, heatlng, and 
llghtlng Systems was such a “struc¬ 
tura!** alteration to dwelling as to 
prolong indeflnitely life of noncon¬ 
forming use within a zoning ordi- 
nanca 

Ala-—Board of Zoning Adjustment 
for City of Lanett v. Boykin, 92 So. 
2d 906, 265 Ala. 504. 

(2) Change of fiat-roofed wooden 
building on concrete foundation, used 
for storage of construction materials 
at time of adoption of zoning or¬ 
dinance, and located within short dls- 
tance of adjacent lot line, into four- 
room dwelling with peaked roof at 
estlmated cost of two thousand dol- 
lars, was prohibited by zoning or¬ 
dinance providing that no building 
should be “structurally altered’* ex- 
cept in conformity with regulatlons 
and limlting premises to one-famlly 
dwellings costing no less than four 
thousand dollara 

R.I.—^Taft V. Zoning Bd. of Review of 
City of Warwick, 64 A.2d 200, 75 
R.I. 117. 

(3) The replacement of decayed 
wooden walls of a building, which 
was being used as a milk piant as a 
nonconforming use, by brick walls 
constituted a “structural alteratlon,” 
within zoning ordinance prohlblting 
structural alterations of a building 
used for a nonconforming usa 

Ky.—Selligman v. Von Allmen Bros., 
179 S.W.2d 207, 297 Ky. 121. 

"Stzuotuxal alteratlon” not shown 

(1) In general. 

111.—^Klumpp v. Rhoads, 200 N.E. 153, 
362 IU. 412. 

N.T.—440 East 102nd Street Cor¬ 
poration V. Murdock, 34 N.E.2d 329, 
285 N.T. 298. 

(2) Where entire tract was used as 
veterlnary clinic at time of enact- 
ment of ordinance, which did not 
permit such use, and one building 
was moved one hundred fifty feet and 
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Joined to another at cost of fifteen 
thousand dollars, most of which 
covered Improvements on Inside of 
building, owner did not accomplish a 
“structural alteratlon** within or¬ 
dinance provision that lawful non¬ 
conforming use of building mlght be 
continued if no structural alterations 
were made thereln, and owner was 
entltled to an occupancy permit for 
veterinary clinic in building. 

Tex.—^Zoning Bd. of Adjustment of 
City of San Antonio v. Lawrence, 
ClvA.pp„ 309 S.W.2d 888. 

Stmotnral change 
Further excavatione of sand and 
clay by manufacturers of brick on 
lands zoned for residential purposes 
were held within prohibition of zon¬ 
ing ordinance as being “structural 
changes.** 

N.T.—Cordts v. Hutton Co., 262 N.T. 
S. 539, 146 Mlsc. 10, afiirmed 269 
N.T.S. 936 (second case) 241 App. 
Div. 648, afflrmed 196 N.B. 124, 266 
N.T. 399. 

36. Cal.—^Ricciardi v. Los Angeles 
County, 262 P.2d 773, 115 C.A.2d 
569. 

Ky.—Selligman v. Von Allmen Bros., 
179 S.W.2d 207, 297 Ky. 121. 

Mich.—Cole v. City of Battle Creek, 
298 N.W*. 466, 298 Mich. 98. 

Proper test to determlne what a 
“structural alteratlon’* to a noncon¬ 
forming use within a zoning or¬ 
dinance is, is whether an existing 
nonconforming use is extended and 
life of existing nonconforming build¬ 
ing prolonged, and not whether there 
is an increase or decrease in number 
of SQuare feet utUlzed by noncon¬ 
forming use. 

Ala.—^Board of Zoning Adjustment 
for City of Lanett v. Boykin, 92 
So.2d 906, 265 Ala. 504. 

37. Ky.—Goodrich v. Selligman, 183 
S.W.2d 625, 298 Ky. 863^elligman 
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tend the area of the existing use,38 and he may be 
prevented from erecting additions to existing non- 
conforming buildings.39 

It has been held, however, that such provisions 
do not prohibit alterations not changing the form 
or character of the building, its general appearance, 
or structural quality.^0 A provision forbidding 
structural alterations has been construed to refer 
to such an alteration as would convert the struc¬ 
ture into a different one and as not forbidding rea- 
sonable repairs necessitated by depreciation and 
deterioration.^i 

Under some provisions, structural alterations of 


ZONING §§ 195-196 

a spedfied value may be made in a building- for the 
purpose of changing the nonconforming use pro- 
vided the building is not enlarged>2 

§ 196. - New Buildings 

Ordinarlly, the right to continue a nonconforming use 
does not authorize the erection of a new buiiding or the 
repiacement of an existing building by another. 

Ordinarily, and sometimes by express provision 
of the zoning ordinances, the right to continue a 
nonconforming use does not warrant the erection 
of a new building^® or the repiacement of the ex¬ 
isting building by a substantially larger building."* 4 


V. Von Allmen Bros., 179 S.W.2d 
207, 297 Ky. 121. 

Mich.—^Paye v. City of Grosse Polnte, 
271 N.W. 826, 279 Midi. 254. 
Evidenoe of IxLCOiLveiiieiLoes ajid 
noises from operation of milk piant 
in four-family zoning district was 
held immaterial on issue of right to 
enlarge piant to comply with health 
ordinance under zoning ordinance au- 
thorizing continued use of existing 
buildings, but forbidding structural 
alterations. 

Ky.—^A. L. Carrithers & Son v. City 
of Louisville, 63 S.W.2d 498, 250 
Ky. 462. 

38. Mass.—Town of Billerica v. 
Quinn, 71 N.E.2d 235, 320 Mass. 
687. 

N.J.—Conaway v. Atlantic City, 164 
A. 6, 107 N.J.Law 404. 

Extension of area of nonconforming 
use generally see supra § 192. 

39. Cal.—San Diego County v. Mc- 
Clurken, 234 P.2d 972, 37 C.2d 683. 

Mass.—^Inspector of Buildings of 
Burlington v. Murphy, 68 N.E.2d 
918, 320 Mass. 207—Wilbur v. City 
of Newton, 18 N.E.2d 365, 302 Mass. 
38. 

40. Mich.—^Paye v. City of Grosse 
Pointe, 271 N.W. 826, 279 Mich. 
254. 

Ohaage or substltutlon. 

A building is enlarged, extended, 
reconstructed, or structurally altered 
within the prohibition of a zoning 
resolution relating to nonconforming 
uses only where there is a change or 
substitution in a substantial particu- 
lar in the structure of the building 
itself or in one of its parts or by the 
addition of another structure to it so 
that there is an effective conversion 
of an existing building into a differ¬ 
ent structure. 

N.T.—440 East 102nd Street Corpora¬ 
tion V. Murdock, 34 N.E.2d 329, 285 
N.T. 298. 

Ohaage of froat and. aocess 

Where wall between two-story 
building of brick and frame construc- 
tion and connecting one-story brick 
building had been removed, and store 


occupied entire ground floor and had 
glass display Windows and three 
doorways, buildings were held not 
“structurally altered” within zoning 
ordinance by proposed installation of 
modern plate-glass front across both 
buildings, with access into store 
through center door. 

Mich.—^Paye v. City of Grosse Polnte, 
271 N.W. 826, 279 Mich. 254. 
wmv piajLt 

Enlargement of milk piant in four- 
family zoning district to enclose 
space for can-washing and by-prod- 
ucts rooms to comply with health 
ordinance, not being a vital change 
of the building in its fundamental 
purpose, was not within zoning or¬ 
dinance prohibiting structural cUtera- 
tlons. 

Ky.— A. L. Carrithers & Son v. City 
of Louisville, 63 S.W^.2d 493, 260 
Ky. 462. 

41. lowa.—Granger v. Board of Ad- 
justment of City of Des Moines, 44 
N.W.2d 399, 241 lowa 1356. 

42. Conn.—^Rice v. Zoning Board of 
Appeals of Town of Milford, 190 A. 
257, 122 Conn. 435. 

Installation of dzive-ln gasoline sta- 
tlon 

N.J.—Lion Building & Loan Ass’n of 
Newark v. City of Plainfleld, 10 A. 
2d 473, 123 N.J.Law 610—Bronston 
V. Inhabitants of City of Plainfleld, 
194 A. 809, 119 N.J.Law 139. 

43. Md.—^Boulevard Scrap Co. v. 
City of Baltlmore, 130 A.2d 743, 
213 Md. 6. 

Mich.—South Central Imp. Ass'n v. 
City of St. Clair Shores, 82 N.W.2d 
453, 348 Mich. 153. 

Mass.—^Inspector of Buildings of 
Burlington v, Murphy, 68 N.E.2d 
918, 320 Mass. 207. 

Xiooation on lot 

Zoning ordinance was held to pro¬ 
hibit, by necessary implication, con- 
struction of an entirely new noncon¬ 
forming building at place on lot re¬ 
mote from original one which was 
used for nonconforming purpose, un- 
less council approves. 
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Cal.—^Tuba City v. Chemiavsky, 4 
P.2d 299, 117 CJL 668. 

Piggery 

Where petitioners* operation of 
piggery on their land as conducted 
before adoption of zoning bylaw was 
valid as a nonconforming use, a new 
building erected after adoption of 
zoning bylaw would not be protected 
as nonconforming use. 

Mass.—Connors v. Town of Burling¬ 
ton, 91 N.B.2d 212, 325 Mass. 494. 
Ih New Yotk, 

(1) Under ordinance providing that 
no building shall be erected or al¬ 
tered for other than conforming use 
and that nonconforming use shall not 
be changed unless changed to con¬ 
forming use, applicatlon for permit 
to construet building within which 
to conduct nonconforming business 
should be denied. 

N.T.—Application of Prench v. In- 
corporated Village of North Hav- 
en, Suffolk County, 148 N.T.S.2d 
161, 1 A.D.2d 788. 

(2) Protection of vested rights in 
nonconforming structure, existing or 
in process of erection at time of im- 
position of zoning restrictlons, does 
not extend to subsequent new con- 
struction; and where roof over porch 
was not included in original pians for 
building which landowners were al- 
lowed to complete notwithstanding 
zoning change made after excava- 
tion Work and foundation had been 
fully completed, landowners had no 
right to convert terrace into roofed 
porch. 

N.T.—^Application of Rogers, 170 N. 
T.S.2d 644, 5 A.D.2d 784. 

(3) A landowner, however, has 
right to accommodate an increase in 
business and to erect buildings neces¬ 
sary thereto If business in essence is 
same as a nonconforming use exist¬ 
ing prior to adoption of a zoning reg- 
ulation. 

N.T.—Gerllng v. Board of Zoning 
Appeals of Town of Clay, 167 N. 
T.S.2d 368. 

44. 111.—Gore v. City of Carllnville, 
137 N.E.2d 368, 9 I11.2d 296* 
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However, where a provision forbidding structural 
alterations of buildings devoted to nonconforming 
uses and one providing for the eventual termina- 
tion of all nonconforming uses were repealed, the 
legislative purpose evidenced by these repeals has 
been held to warrant a construction of a provision 
permitting the continuance of nonconforming uses 
as allowing the owner of a building devoted to a 
nonconforming use to demolish the building and 
replace it by a larger one devoted to the same use.^® 

An ordinance which prohibits structural altera¬ 
tions forbids the erection of a new building.^® The 
fact that a building does not conform to rear yard 
and open area requirements of a zoning ordinance 
subsequently enacted does not entitle the owner to 
erect an additional nonconforming building on an 
adjoining lot subsequently purchased.'*'^ 

On the other hand, the replacement of a frame 
by a fireproof building has been allowed where the 
continued use of the frame building is in violation 
of other laws.^® A new building has been permit- 
ted where it will enclose work previously done in 
the open, and will be less objectionable to the neigh- 
borhood than the existing situation,^® and it has 
been broadly stated that unless prohibited by ordi¬ 
nance, a nonconforming use carried on in the open 
may be enclosed by a building.®® On the other hand, 
the enclosure of a nonconforming use as a junk 
yard by a building was held to be in violation of an 
ordinance providing that a nonconforming use may 
not be extended or increased and that buildings may 
not be erected or extended on land used as a non¬ 
conforming use.®^ 
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Service station. The owner of a Service station does 
not have such a vested right in the perpetuation of 
that use of the property as would compel the issu- 
ance of a building permit for a new and larger non¬ 
conforming building to make that use effective.®^ 
Any right to a nonconforming use of a lot as it had 
been used for gasoline filling station purposes prior 
to the enactment of an ordinance prohibiting a fill¬ 
ing station within a residential district does not en¬ 
title the owner or lessees of such lot to replace the 
existing station structures, occupying approximately 
one-half of the corner lot, by new and larger struc¬ 
tures utilizing the entire lot and increasing the vol- 
ume of gasoline to be stored and transferred.®® 
Where a Service station operated as a nonconform¬ 
ing use in a one-family residential zone became in 
need of modernization and repair, the proposed com¬ 
plete destruction of the existing structures and the 
construction of new and larger structures at dif¬ 
ferent locations on the lot so that, inter alia, former 
outdoor activities, such as repair work and work 
done at outdoor grease pits, could be conducted in- 
doors, constitutes an unlawful enlargement of the 
nonconforming use.®^ 

§ 197 . - Restoration and Repair of Dam- 

aged or Destroyed Building 

It would appear that where a building devoted to a 
nonconforming use Is substantlally destroyed, It may not 
be reconstructed; but repair and restoration are gen- 
erally permitted in the case of partial damage or de¬ 
struction. 

It has been held that a nonconforming use which 
existed at the time of adoption of the regulation may 


N.J.—^ECay v. Board of Adjustment of i 
Borouffh. of Fort Lee, 117 A.2d 650, 
87 N.J.Super. 461. 

Sitgreaves v. Board of Adjust¬ 
ment of Town of Nutley, 64 A.2d 
461, 186 N.J.Law 21—De Vito v. 
Pearsall, 180 A. 202, 115 N.J.Law 
323. 

Xnsubstaatial dhed or outb nildlttg 
Not every replacement or modlfl- 
cation of every Insubsta n t i al slied or 
aiixiliary outbulldlng used in connec- 
tlon with nonconforming use need be 
regarded as action with respect to a 
structure whose replacement ia for- 
bidden by zoning regulatlons. 

IfaBS.—^Town of Manchester v. 
Leahy, 143 N.B.2d 198. 

45. Ky.—^Butler v. Louisville & Jef- 
ferson County Bd. of Zoning Ad¬ 
justment and Appeals, 224 S.W.2d 
. 668, 811 Ky. 668. 

46. CaL—San Diego County v. Mc- 
Clurken, 284 P.2d 972, 37 C.2d 683. 

Mass.—^Inspector of Buildings of 
Burlington v. Murphy, 68 N.E.2d 
918, 320 Mass. 207—Wilbur v. City 


of Newton, 18 N.B.2d 366, 302 Mass. 
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Wash.—State ex rei. Miller v. Caln, 
242 P.2d 606, 40 Wasli.2d 216. 
ChMoUue stozage tanks are *'build- 
ings” within tezt rule. 

CaL—San Diego County v. McClurk- 
en, 234 P.2d 972, 87 (lA.2d 683. 
Seplaoement of building 

Destruction of old building devot¬ 
ed to nonconforming use and re¬ 
placement of such building with an 
entlrely new building covering much 
more space was in violation of zon¬ 
ing ordinance relating to structural 
alteration of nonconforming use and 
new building would be abated. 

IlL—^Price V. Ackmann, 102 N.B.2d 
194, 845 IlLApp. 1. 

47. Pa.—^Fagan v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 132 A.2d 
279, 389 Pa. 99. 

48. N.C.—Application of O^Neal, 92 
S.B.2d 189, 243 N.C. 714, 

49. 111.—^Winnebago County v. Har- 
rington, 68 N.B.2d 619, 329 IU.App. 

I 844. 


60. P€U—Appeal of Peirce, 119 A.2d 
506, 384 Pa. 100. 

ZUappUcable ordinance 
Provision of zoning ordinance au- 
thorizlng continuation of preSxlsting, 
nonconforming use and extension of 
such use throughout a building pro- 
vided no structural alterations are 
made other than those ordered by 
authorized publio offlcer relates to 
any building which entlrely houses 
nonconforming use which may be ex¬ 
tended, as of right, throughout build¬ 
ing, and is inapplicable where open- 
alr portlon of a lot is already devot¬ 
ed to preSxistlng, nonconforming use. 
Pa.—Appeal of Peirce, supra. 

51. Md.—^Boulevard Scrap Co. t. 
City of Baltlmore^ 130 A.2d 748, 
213 Md. 6. 

52. Wash.—State ex reL Miller v. 
Cain, 242 P.2d 605, 40 Wash.2d 216. 

53. 111.—Gore v. City of CarlinvlUe, 
137 N.B.2d 868, 9 I11.2d 296. 

54. N.J.—Hay V. Board of Adjust¬ 
ment of Borough of Fort Lee, 117 
A.2d 650, 37 N.J.Super. 461. 
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be continued to the extent of restoring, or making 
substantial repairs to, buildings in which such use 
existed,®® where such buildings have been damaged 
or destroyed,®® and the ordinance may provide for 
such repair and restoration but it has also been 
held that, even when a nonconforming building has 
been destroyed by an act of God, the owner should 
not be allowed to rebuild it as a matter of right^s 
The reconstruction of a nonconforming garage par- 
tially destroyed by fire has been allowed and a 
refinery operated as a nonconforming use in a resi- 
dential area has been permitted to restore and re¬ 
pair the part of its piant destroyed by an explosion 
and lire.®<^ 

Under some zoning ordinances, the restoration or 
reconstruction of a nonconforming building which 
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has been damaged or destroyed is expressly permit- 
ted within the limitations and conditions imposed by 
the ordinance,as where the damage or destruc- 
tion does not exceed a specified percentage of the 
physical structure or financial value of the noncon- 
forming building, and where the work of recon¬ 
struction is performed within the time limited by 
the ordinance.®^ 

A provision authorizing the restoration or repair 
of a nonconforming structure in the event of its 
partial destruction does not warrant its reconstruc¬ 
tion where it is substantially destroyed.®^ An ordi¬ 
nance which permits the alteration or extension of 
a building which is being put to a nonconforming 
use does not authorize its reconstruction.®^ Under 
a pro\dsion that a building devoted to a noncon- 


65. N.J.—Sitgrreaves v. Board of Ad- 
justment of Town of Nutley, 54 A. 
2d 451, 136 N.J.Law 21—^Pleretti 
V. Johnson, 41 A.2d 896, 132 N.J. 
Law 576—^Meixner v. Board of Ad- 
justment of City of Newark, 37 A. 
2d 678, 131 N.J.Law 599—Green v. 
Board of Com*rs of City of New¬ 
ark. 36 A.2d 610, 131 N.J.Law 336. 

56. Ky.—Louisville & Jefferson 
County Planningr & Zoning Com- 
misslon v. Stoker, 259 S.‘W.2d 443. 

N.J.—De Vito V. Pearsall, 180 A. 202, 
115 N.J.Law 323. 

N.Y.—^Brous v. Town of Hempstead, 
69 N.Y.S.2d 258, 272 App.Div. 31, 
reheard 70 N.Y.S.2d 576, 272 App. 
Div. 777. 

Ohio.—^Bskridge v. City of Sandusky, 
Com.Pl., 136.N.E.2d 465. 

57. N.J.—^Ardolino v. Board of Ad- 
justment of Borough of Florham 
Park, Morris County, 125 A.2d 643. 
41 N.J.Super. 582. 

58. Md.—Colati v. Jirout, 47 A.2d 
613, 186 Md. 652. 

66. N.J.—Spickofsky v. Board of Ad- 
justment of Borough of Bast Ruth- 
erford, 60 A.2d 888, 137 N.J.Law 
494. 

60. Ohio.—^Eskridge v. City of San¬ 
dusky, Com.Pl., 136 N.B.2d 46.5. 

61. Md.—Colati v. Jirout, 47 A,2d 
613, 186 Md. 652. 

N.Y.—Navin v. Barly, 56 N.Y.S.2d 
346. 

Pa.—^Nemtol Apartments, Inc. v. City 
of Philadelphia, 84 Pa.Dist. & Co. 
351—^Kellman v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 75 Pa.Dlst. 
& Co. 504—^Beck v. Zoning Board 
of Adjustment, 69 Pa.Dist. & Co. 
438. 

62. Ky.—^Louisville & Jefferson 

County Planning & Zoning Commis- 
sion V. Stoker, 259 S.W.2d 443. 

N.Y.—^Jetter v. Hofheins, 70 N.Y.S. 
2d 808, 190 Misc. 99. 

Pa.—Chakofsky v. Board of Zoning 
Appeals of City of Scranton, Com. 
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Pl., 48 Lack.Jur. 173—^Appeal of 
Texas Co., Com.Pl., 53 Lanc.L.Rev. 
257. 

R.I.—Constantino v. Zoning Bd. of 
Review of City of Cranston, 60 A. 
2d 478, 74 R.I. 316. 

Computatios. of valne 
In arriving at value of sawmill 
before fire, which destroyed part of 
it, for purpose of determlning the 
(luestion whether Its reconstruction 
is prevented by village zoning ordi¬ 
nance, providing that nonconforming 
buildings, destroyed by fire to extent 
of over seventy-flve per cent of their 
assessed valuations, shall not be re- 
built, sawmill machinery, not de¬ 
stroyed by fire, must be included. 
N.Y.—^Incorporated Village of North 
Homell V. Rauber, 40 N.Y.S.2d 938, 
181 Misc. 546. 

Bestoratlon is prohlblted where 
more than specified percentage of 
financial value of nonconforming 
building is destroyed by a hurricane. 
Miss.—^Palazzola v. City of Gulfport, 
52 So.2d 611, 211 Miss. 737. 

63. Miss.—^Palazzola v. City of Gulf¬ 
port, supra. 

ToUing of time limitation. 

Where a nonconforming apartment 
is destroyed by fire and thereafter, 
but before rebullding, area is down- 
graded, and action is then instituted 
to test constitutionality of downgrad- 
ing, whereupon by action of council 
property was restored to Its origlnal 
ciassification, neither reclassification 
nor Instltution and pendency of ac¬ 
tion to test validlty thereof toll peri- 
od within which nonconforming 
structure may be rebuilt, at least in 
absence of some further showing of 
prejudice. 

Pa.—^Nemtol . Apartments, Inc. v. 
City of Philadelphia, 84 Pa.Dist. & 
Co. 351. 

Fire; explosion 

Requirement of city zoning ordi¬ 
nance, with respect to reconstruction 
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to a nonconforming use, that rebuild- 
ing following “fire’* must be begun 
within three years of destruction, did 
not apply to rebuilding after an ex¬ 
plosion. 

Pa.—^Kellman v. McShain, 85 A.2d 32, 
369 Pa. 14. 

Kellman v. Philadelphia Zoning 
Bd. of Adjustment, 75 Pa.Dist. & 
Co. 504. 

64L N.J.—^Hay v. Board of Adjust¬ 
ment of Borough of Fort Lee, 117 
A.2d 650, 37 N.J.Super. 461— 

D*Agostino v. Jaguar Realty Co., 
91 A.2d 600, 22 N.J.Super. 74. 

Determination of partial destmction 
Under statute providing that a 
structure devoted to a nonconform¬ 
ing use may be restored or repalred 
in event of partial destruction, what 
constltutes partial destruction de- 
pends on facts of each case, and town 
zoning ordinance limiting right to 
restore to cases of destruction of less 
thaji seventy-five per cent of re- 
placement value was not authorized. 
N.J.—H. Behlen & Bros., Inc. v. May- 
or and Council of Town of Kearny, 
105 A.2d 894, 31 N.J.Super. 30. 

Use tenninated by destruction. 

(1) Valid nonconforming use of 
premises as automobile repair shop 
was termlnated on destruction of 
garage by fire. 

N.J.—^Barbaris! v. Board of Adjust¬ 
ment, 103 A.2d 164, 30 N.J.Super. 
11 . 

(2) Where defendants’ factory, 
which was a use of realty noncon¬ 
forming to zoning ordinance, was to- 
tally destroyed, nonconforming use 
was destroyed, and defendants were 
not entitled to rebifild factory. 

N.J.—D’Agostino v. Jaguar Realty 
Co., 91 A.2d 500, 22 N.J.Super. 74. 

65. Mass.—^David v. Board of Ap¬ 
peals of Reading, 132 N.B.2d 386, 
333 Masa 657. 
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forming use may not be reconstructed or altered 
beyond a certain extent, and that a building de- 
stroyed by fire or other specified causes could be 
restored, a building which collapsed because it was 
completely worn out may not be rebuilt.®® 

A provision permitting the reconstruction of a 
nonconforming building destroyed by j5re should be 
construed in accordance with the intent of the zon- 
ing regulations to eliminate nonconforming uses as 
completely and speedily as possible,®^ and, while 
such provision does not require an exact reproduc- 
tion of the old building, and pennits minor varia- 
tions in construction if a similar use of the build¬ 
ing is intended,®® a building constructed on a greater 
Street frontage and substantially increasing the non- 
conformity is not permissible.®^ 

Demolition or removal of buUdings. Demolition 
of the buildings on certain premises subject to a 
nonconforming use does not, of itself, remove the 
exemption where such exemption applies to the 
premises as well as to the buildings thereon, as 
long as there is no change or extension in use or 
structural alteration of any building in connection 
with such a change.*^® A building permitted in a 


certain district as a nonconforming use retains its 
status as such only in its existing location, and it 
may not be removed into another district in which 
it does not conform to the zoning regulations.'^^ 

§ 198. Discontinuance or Abandonment 

Where a nonconforming use existing at the date of 
promulgation of a zoning ordinance has been permanently 
discontinued or abandoned, the right to such use is lost 
and compliance must thereafter be had with the zoning 
regulations. 

The right to resume a nonconforming use after a 
period of nonuse depends in most cases on the ques- 
tion of what amounts to an abandonment or discon¬ 
tinuance of the use, and on the effect of such aban¬ 
donment or discontinuance under the zoning statute 
or ordinance.'^^ Where a nonconforming use of 
property existing at the date of promulgation of a 
zoning ordinance has been permanently discontinued 
or abandoned, the right to such use is lost and com¬ 
pliance must thereafter be had with the zoning regu- 
lations.'^^ xhe abandonment of a nonconforming 
use prevents the subsequent reestablishment of such 
use;*^^ once the abandonment is clearly indicated by 
intention and action, or failure of action for a sufE- 


68. Ind.—Fidellty Trust Co. v. 

Downing*, 68 N.E.2d 789, 224 Ind. 
457. 

67. Conn.—^Piccolo v. Town of West 
Haven, 181 A. 615, 120 Conn. 449. 

68- Conn.—^Piccolo v. Town of West 
Haven, supra.. 

Open spaoe in roof 
Where portion of building used pre- 
viously in city as a stable was cov- 
ered by a roof that had in the cen- 
ter an opening ten feet by ten feet in 
size through which hay was low- 
ered, and at time of destruction of 
roof by exploslon, the stable was 
used to garage trucks, which was a 
nonconforming use, no variance was 
required under zoning to rebuild roof 
without leaving an open space ten 
feet by ten feet 

Pa.—^Kellman v. McShain, 85 A.2d 
32, 869 Pa. 14. 

Helght 

<1) Whether owner of a building 
housing a nonconforming use, roof 
of which has been destroyed by ex- 
plosion, should be permitted to re¬ 
build a higher roof depends on 
whether hardshlp to applicant in re- 
fusing permlssion to do so would 
render any advantage to neighbors 
’insigniflcant in comparison. 

Pa.—^Kellman v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 75 Pa.Dist. 
& Co. 504. 

(2) Under zoning ordincmce, where 
a building constituting a noncon¬ 
forming use is destroyed by fire, it 


may be rebullt only to origlnal 
height, which, when a gable is in- 
volved, is mean helght between eaves 
and ridge, it is Improper to square 
ofC building to a height approximate- 
ly that of former ridge. 

Pa.—^Drake v. Zoning Bd. of Ad- 
Justment, 65 Pa.Dist. & Co. 293. 

69. Conn.—^Piccolo v. Town of West 
Haven, 181 A. 615, 120 Conn. 449. 

70. N.Y.—^People v. Emigrant In- 
dustrial Sav. Bank, 25 N.T.S.2d 
605, 261 App.Div. 402. 

Cessation or change of use as aban¬ 
donment of nonconforming use see 
Infra §§ 199, 200. 

71. Mass.—^Bianchi v. Commissloner 
of Public Buildings for City of 
Somervllle, 181 NJB3. 120, 279 Mass. 
186. 

72. N.Y.—^Franmor Realty Corp. v. 
LeBoeuf, 104 N.Y.S.2d 247, 201 
Misc. 220, afflrmed 109 N.Y.S.2d 
525, 279 App.Dlv. 795, reargument 
and appeal denled 110 N.Y.S.2d 910, 
279 AppJDiv. 874. 

Paot that aiL owner allows Us busl- 
ness to deoUue does not aiiect his or 
his vendee*s right to continue a non¬ 
conforming use if circumstances 
Show owner's Intent to so employ his 
property; right to continue such a 
use can be lost only by its abandon¬ 
ment. 

Pa.—Alton Park Homeowner’s Group 
V. Zoning Bd. of Adjustment, Com. 
PL, 25 l4eh.L.J. 474. 
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73. Ala.—State ex rei. Turner v. 
Baumhauer, 174 So. 514, 234 Ala. 
286. 

Ark.—^Branch v. Powers, 197 S.W.2d 
928, 210 Ark. 836. 

Md.—^Dorman v. Mayor and City 
Council of Baltimore, 51 A.2d 658, 
187 Md. 678—^Beyer v. Mayor and 
Council of Baltimore City, 34 A.2d 
765, 182 Md. 444. 

N.J.—Chipolone v. Municipal Coun¬ 
cil of City of Clifton, 61 A.2d 896, 
1 N.J. 93. 

State V. Casper, 68 A.2d 545, 5 
N.J.Super. 150. 

N.Y.—^Franmor Realty Corp. v. Le 
Boeuf, 104 N.Y.S.2d 247. 201 Misc. 
220, affirmed 109 N.Y.S.2d 625, 279 
App.Div. 796, reargument and ap¬ 
peal denied 110 N.Y.S.2d 910, 279 
App.Dlv. 874. 

People, on Complaint of Kelly, 
V. Shell, 26 N.Y.S.2d 188. 

Pa.—^McNichol v. Gallagher, 66 Pa. 
Dlst. & Co. 328. 

Colllngdale Borough v. Moyer, 
Com.Pl., 32 DeLCo. 306—Sylvester 
V. Board of Zoning Appeals, Com. 
Pl., 50 Liack.Jur. 200. 

Discontinuance or abandonment of 
use prior to enactment of restric¬ 
tive ordinance see supra § 187. 

74- Del.—^Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmlngton, 91 A.2d 628, 8 Ter- 
ry 873. 

Pa.—^Honlg V. Lonsdorf, Com.PL, 53 
liack.Jur. 209. 
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cient period of time, the owner has lost his right 
to the nonconforming use.*^® 

The word “discontinued,” as used in a zoning or- 
dinance provision that, if a nonconforming use is 
discontinued, any new use of the premises shall 
be in conformity with provisions of the ordinance, 
connotes a voluntary act and is synon 3 rmous with 
‘"abandoned,”76 and the discontinuance of a noncon¬ 
forming use results from the concurrence of the in- 
tent to abandon and some overt act or failure to 
act which carries the implication of abandonment.^*^ 
However, it has been held that the court is not re- 
quired to read into a zoning ordinance, providing 
that a nonconforming use existing on the date of 
the passage thereof may be continued until the aban- 
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donment of such use, the restriction, “with the in- 
tention to abandon,” or similar intention precluding 
possible retum, as modifying the word “abandon- 

ment.”78 

The question of the abandonment of a noncon¬ 
forming use is largely a matter of intention,^^ and 
is to be determined in the light of ali of the facts 
and circumstances and the terms of the zoning ordi¬ 
nance. 80 An intention to go back into a business 
some day, which has been to all intents and pur- 
poses completely discontinued, is not sufficient to 
hold property in a nonconforming status.81 

In some cases, the facts and circumstances have 
been held to establish an abandonment or discontin¬ 
uance of the nonconforming use.82 For example. 


75. Md.—^Beyer v. Mayor and Coun- 
cil of Baltlmore City. 34 A.2d 766, 
182 Md. 444. 

78. Ala.—^Board of Zoning Adjust- 
ment for City of Lanett v. Boykin, 
$2 So.2d 906, 265 Ala. 504. 

Del.—^Auditorium, Inc. v. Board of 
Adjustment of Mayor & Council of 
Wllmington, 91 A.2d 528, 8 Terry 
373. 

111.—^Douglas V. Vlllage of Melrose 
Park. 58 N.B.2d 864, 389 111. 98. 

N.Y.—Navin v. Early, 56 N.T.S.2d 
346. 

Pa,—^Appeal of Associated Contrac- 
tors, Inc., 138 A.2d 99, 391 Pa. 
347—Appeal of Haller Baking Co., 
146 A. 77, 296 Pa. 257. 

Wis.—State v. Manders, 238 N.W. 
836, 206 Wis. 121. 

77. Ala.—^Board of Zoning Adjust¬ 
ment for City of Lanett v. Boy¬ 
kin, 92 So.2d 906, 265 Ala. 504. 

Del.—^Auditorium, Inc. v. Board of 
Adjustment of Mayor & Council of 
Wllmington, 91 A.2d 628, 8 Terry 
373. 

D.C.— Wood V. DIstrict of Columbla, 
Mun.App., 39 A.2d 67. 

111.—^People ex rei. Delgado v. Mor¬ 
ris, 79 N.B.2d 839, 334 Ill.App. 657. 

Md.—^Landay v. MacWllUams, 196 A. 
293, 173 Md. 460, 114 A.L.R. 984. 

Mo.—^Brown v- Gambrel, 213 S.W.2d 
931, 358 Mo. 192. 

N.Y. —City of Binghamton v. Gartell, 
90 ]Sr.Y.S.2d 666, 276 App.Div. 467. 

Franmor Realty Corp. v. Le 
Boeuf, 104 N.Y.S.2d 247, 201 Misc. 
220, afflrmed 109 N.Y.S.2d 626, 279 
App.Div. 796, reargument and ap¬ 
peal denled 110 N.Y.S.2d 910, 279 
App.Div. 874—^Longo v. Eilers, 93 
N.Y.S.2d 617, 196 Misc. 909. 

City of Syracuse v. Bronner, 183 
N.Y.S.2d 153. 

Pa.—^Appeal of Associated Contrac¬ 
tore, Inc., 188 A.2d 99, 891 Pa. 347. 

Tex.—Oorpns JUiIb Seoundmn gnoted 
In Town of Highland Park v. Mar- 
shall, Clv.App., 236 S.W.2d 658, 664, 
error refused no reversible error. 


Affirmative or negative aot 
In Qrder to flnd that nonconform¬ 
ing use under City zoning ordinance 
has been discontinued there must be 
Intent to abandon and voluntary con- 
duct, whether affirmative or nega¬ 
tive, which carries implication of 
abandonment, and lapse of time, al- 
though it is evidential, is not con- 
trolllng factor. 

Mass.—^Pioneer Insulatlon & Modem- 
Izing Corp. v. City of Lynn, 120 N. 
E.2d 913, 331 Mass. 660. 

Yolnntary reUnanlshment of known 
right 

Under nile that right of realty 
owner to continue a nonconforming 
use may be lost through abandon¬ 
ment of such use, abandonment is ac- 
tual, voluntary, intentlonal relin- 
qulshment of a known right together 
with a concurring intention to aban¬ 
don. 

N.Y.—^Franmor Realty Corp. v. Le 
Boeuf, 104 N.Y.S.2d 247, 201 Misc. 
220, affirmed 109 N.Y.S.2d 526, 279 
App.Div. 796, reargument and ap¬ 
peal denied, 110 N.Y.S.2d 910, 279 
App.Div. 874—^Longo v. Eilers, 93 
N.Y.S.2d 617, 196 Misc. 909. 
SabstaxLtIaI ohange 
In order to constitute an abandon¬ 
ment of a nonconforming use, the 
change must be substantial and the 
evidence such as to afford a rational 
basis to support it. 

N.J.—Haulenbeek v. Borough of Al- 
lenhurst, 57 A.2d 62, 136 N.J.Law 
667. 

OffexLslve business 

The question whether right to use 
property as a Junk shop in a non¬ 
conforming use was lost by discon¬ 
tinuance of use for a certain period 
was not aJEected by fact that the 
Junk business might be offensive, 
since it is a lawful business regu- 
lated and llcensed by the state. 

Md.—^Landay v. MacWilliams, 196 A. 

293, 173 Md. 460, 114 A.L.R. 984. 

78. Ohlo.—^Prancisco v. City of Co¬ 
lumbus, App., 31 N.E.2d 236, re- 
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hearlng denied 81 N.E.2d 243, ap¬ 
peal dismissed 18 N.E.2d 404, 134 
Ohio St. 626. 

78. Conn.—airlawns Cemetery 
Ass’n V. Zoning Commlssion of 
Town of Bethel, 86 A.2d 74, 138 
Conn. 434. 

Pa.—^Appeal of McDermott, Com.Pl., 
64 LacIcJur. 46. 

80. Del.—^Auditorium. Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmlngton, 91 A,2d 528, 8 Ter¬ 
ry 373. 

Wis.—State ex rei. Morehouse v. 

Hunt, 291 N.W. 745, 236 Wis. 368. 
Acts and words 

In determining whether noncon¬ 
forming use has been abandoned, 
case should turn primarlly on acts 
and not on statements except in so 
far as words took form of action. 
N.J.—^Town of Montclair v. Bryan, 
85 A.2d 231, 16 N.J.Super. 636. 

81. Md.—^Dorman v. Mayor and City 
Council of Baltimore, 61 A.2d 658, 
187 Md. 678—Beyer v. Mayor and 
Council of Baltimore City, 34 A.2d 
765, 182 Md. 444. 

Bemovai of manufaoturiug equip- 
ment from manufacturing piant, con- 
stituting nonconforming use in apart- 
ment house district under clty zoning 
ordinance, to new manufacturing 
piant about a mile and a half away, 
constituted “abandonment” of such 
use even though some equipment, 
which might have been used in new 
piant, was left in place in anticipa- 
tion of possible emergency requirlng 
use of old piant for manufacturing 
purposes. 

Ohio.—^Prancisco v. City of Colum¬ 
bus, App., 31 N.B.2d 236, rehearing 
denied 31 N.B.2d 243, appeal dis¬ 
missed 18 N.E.2d 404, 134 Ohio St. 
626. 

82. N.Y.-Curtiss-Wright Corp. v. 
Incorporated Village of Garden 
City, 61 N.T.S.2d 678, 270 App.Div. 
936, affirmed 72 N.E.2d 26, 296 N. 
Y. 889. 
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whatever right the owner had to maintain a shed as 
a nonconforming use in a residential district is lost 
by its voluntary deinolition.83 Where a house was 
operated as a rooming house by partners, but after 
the death of one o£ the partners, the roomers were 
asked to leave, and the house was closed for up- 
wards o£ four years and no effort was made to con¬ 
tinue the business there was no longer a noncon¬ 
forming use.S4 Where realty owner had ceased 
using realty as a race track for five years, permit- 
ted the grand stand to deteriorate, and allowed the 
realty to be foreclosed for taxes, the right to con¬ 
tinue to use the realty for a race track on the the- 
ory of a prior nonconforming use was abandoned^^ 
Where a multiple-family dwelling permitted as a 
nonconforming use in a residential zone was con- 
verted to a single-family residence by the purchas- 
er and was so used for many years, the fact that 
there were occasional boarders in the horne did not 
show a continuation of the nonconforming use, 
where the ordinance permitted boarders in a single- 
family residence.3« 

Under other particular facts and circumstances. 


an abandonment or discontinuance of the noncon¬ 
forming use has been held not to be establisbed.^*^ 
Thus, where a purchaser of a multiple-unit dwell¬ 
ing established as a nonconforming use under zon- 
ing ordinance providing for single-family residen¬ 
tial area, made extensive improvements to units im- 
mediately on obtaining possession of the premises, 
there was no intention to abandon or loss of the 
nonconforming use of the dwelling as a multiple- 
unit dwelling.^® 

§ 199. -Cessation of Use 

Uniess otherwise provided by the zoning ordinance, 
cessation of a nonconforming use does not of itself work 
an abandonment of the right to continue such use. 

In the absence of a statute otherwise providing, 
cessation of use does not of itself work an abandon- 
ment,39 but the duration of nonuse is an important 
factor in determining whether or not the noncon¬ 
forming use has been abandoned.30 Accordingly, 
uniess so provided in the zoning ordinance, the ces¬ 
sation or discontinuance of a nonconfonning use 
without the substitution of another use or witliout 
evidence of an intention to abandon the noncon- 


Pa.—Cummer v. Narberth Borougrh 
Bd. of Adjustment, 69 Pa.Dist & 
Co. 686, 63 Montg.Co. 247—Elkins- 
Rydal Co, v. Brigham, 69 Montg.Co. 
185, exceptions dismlssed 84 Pa. 
Dist & Co. 186. 

Cemetery 

Conn-—^Pairlavrns Cemetery Ass’n v. 
Zoning Commission of Town of 
Bethel, 86 A.2d 74, 138 Conn. 434. 
GKiaollne Service statios. 

N.Y.—^Larson v. Howland, 124 IT.T.S. 
2d 754. 

Publio stable or rlfllng aoadexuy 
Mo.—Brown v. Gambrel, 213 S,W.2d 
931, 358 Mo. 192. 

83. N.J.—Sitgreaves v. Board of Ad- 
iustment of Town of Nutley, 54 A. 
2d 451, 136 N.J.Law 21. 

84. N.J.—State v. Casper, 68 A.2d 
546, 6 N.J.Super. 150. 

85. N.T.—^Longo v. Eilers, 93 N.T. 
S.2d 517, 196 Misc. 909. 

86. N.J.—^Town of Montclair v. Bry- 
an, 85 A2d 231, 16 N.J.Super. 635. 

87. Ala.—^Board of Zoning Adjust- 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala, 504. 

111.—^Douglaa v. Yillage of Melrose 
Park, 58 N.E.2d 864, 389 111. 98. 
Pa.—Schmidt v. Zoning Bd. of Ad- 
justment, Com.Pl., 5 Bucks Co. 326. 
Md.—Landay v. MacWilllams, 196 A. 

293, 173 Md. 460, 114 AL.R, 984. 
N.T.—^Marshak v. City of Long 
. Beach, 81 N.T.S.2d 74. 

Pa.—^Appeal of McDermott, Com.Pl., 
64 Lack.Jur. 46—^Peagley v. Coho, 
Com.PL, 53 Lanc.Ij.Bev. 29. 


Apartnxeiit buildiiig 

IU.—^People ex rei. Delgado v. Mor¬ 
ris, 79 N.B.2d 839, 334 IlLApp. 
667. 

JbLOLk yard 

N.Y.—City of Binghamton v. Gartell, 
90 N.T.S.2d 556, 275 App.Div. 457. 

Sand plts 

Mass.—Town of Wayland v. Lee, 91 
N.E.2d 835, 325 Mass. 637. 

88L 111.—Brown v. Gerhardt, 125 N. 
E.2d 53, 5 I11.2d 106. 

89. DeL—Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmington, 91 A.2d 628, 8 Ter- 
ry 373. 

111.—^Douglas V. Vlllage of Melrose 
Park, 68 N.E.2d 864, 389 Ul. 98. 

People ex rei. Delgado v. Mor¬ 
ris, 79 N.E.2d 839, 334 Ill.App. 657. 

Md.—^Beyer v. Mayor and Council of 
Baltimore City, 34 A.2d 766, 182 
Md. 444—^Landay v. MacWilllams, 
196 A. 293, 173 Md. 460, 114 A.L.R. 
984. 

Mass.—^Pioneer Insulation & Modern- 
izatlon Corp. v. City of Lynn, 120 
N.E.2d 913, 331 Mass. 560—Paul 
V. Selectmen of Scltuate, 17 N.B,2d 
193, 301 Mass. 365. 

N.J.—^HAulenbeek v. Borough of Al- 
lenhurst, 57 A2d 52, 136 N.J.Law 
657. 

N.T.—Park Avew-Plfty-Ninth St. 

Corp. V. Murdock, 166 N.Y.S.2d 39 
—^Larson v, Howland, 124 N.Y.S.2d 
764—^Marshak v. City of Long 
Beach, 81 N.Y.S.2d 74. 

Pa.—^Appeal of Associated Contrac- 
tors, Inc., 138 A.2d 99, 391 Pa. 347 
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—Null v. Power, 137 A.2d 316, 891 
Pa. 51. 

Appeal of Associated Contrac- 
tors, Inc., Com.Pl., 44 Del.Co. 205 
—^Radnor Tp. v. Civitella, Com.Pl., 
43 DeLCo. 192—^Appeal of McDer- 
mott, Com.Pl., 64 LackJur. 46— 
Commonwealth ex rei. v, McBride 
Co., 95 Pittsb.Leg.J. 337—^Appeal of 
Walsh, Com.Pl., 89 Pittsb.Leg.J. 
383. 

Tex.—Corpus JUris Secundum quoted 
1& Town of Highland Park v. 
Marshall, Civ.App., 236 S.W.2d 658, 
664, refused no reversible error. 
Wis.—State ex rei. Morehouse v. 
Hunt, 291 N.W. 746, 235 Wis. 358— 
State v. Manders, 238 N.W. 835, 206 
Wis. 121. 

43 C.J. p 344 note 76. 

Twelve years 

Under city zoning ordinance, dis¬ 
continuance of nonconforming use 
of premises in “C” residential district 
for manufacturing purposes for 
twelve years did not constitute aban¬ 
donment of such use. 

Pa.—Null V. Power, 137 A.2d 316, 
391 Pa. 51. 

9a HL—Brown v. Gerhardt, 126 N. 

E.2d 63, 5 I11.2d 106. 

N.J.—Town of Montclair v. Bryan, 
86 A2d 231, 16 N.J.Super. 535. 

Duration of nonuse is not oonoln* 
slve^ but is entitled to conslderation 
particularly in connection with facts 
evidencing au intention to change or 
abandon. 

111.—Brown v. Gerhardt, 125 N.B.2d 
53, 6 I11.2d 106. 
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fonaing use will not prevent a resumption of the city and the demolition of buildings thereon,*® or 
nonconforming use.®^ Abandonment of a noncon- by the destruction of a building by fire.®^ 
fomiing use is not to be assumed from the fact that 

a building is pennitted to remain vacant®® and peri- discontinuance of a nonconforming use, in or- 

ods of interruption of use due to lack of demand, abandonment thereof, should be done 

inability to get a tenant, and financial difficulty do voluntarily.»® Thus, a discontinuance of a noncon- 

not change the character of the use.®® forming use under the compulsion of an injunction 

, _ ^ .... cannot be regarded as an abandonment of the use,9^ 

The repair or remo eling of a building shows ^ similar conclusion has been reached where 

an intention to continue rather than to abandon a the discontinuance of the use was due to wartime 
nonconforming use,94 and temporary nonoccupan- restrictions.i 
cy for the purpose of making repairs does not 

amount to a discontinuance of the use.95 A non- Under some provisions, nonuse for a stated time 
confonning use is not abandoned by the owner is conclusively deemed an abandonment of the non- 

through the taking of a part of the premises by the confonning use,2 and nonuse for less than the stated 


91. N.T.—City of Binghamton v. 
Gartell, 90 N.Y.S.2d 556, 275 App. 
Div. 467. 

Where retaU Inmher yard, which 
had been operated by owner for about 
ten years, waa closed down because 
of financial difficulties and remained 
closed for about three years until 
purchased by another person, closing 
down under such circumstances did 
not constitute an abandonment or 
discontinuance of nonconforming use 
of yard. 

N.J.—^National Lumber Products Co. 
V. Ponzio, 42 A.2d 763, 183 N.J.Law 
95. 

92. Mass.—^Paul v. Selectmen of Sci- 
tuate, 17 N.B.2d 193, 301 Mass. 365. 

Tex.—Corpus Juris Secundum, quoted 
ia Town of Highland Park v. 
Marshall, Clv.App., 236 S.W.2d 668, 
664, refused no reversible error. 
Beteatioa ia same ooadition 
Fact that building which was 
equipped as a stable, and which had 
been used for the nonconforming 
use of buying and selling horses, had 
been vacant for about six years be- 
fore being taken over by defendant, 
did not establish abandonment of the 
nonconforming use, where building 
during extended period of vacancy 
was retained in same condition and 
was being advertlsed for lease as a 
stabla 

D.C.—Wood V. District of Columbia, 
Mun.App., 39 A.2d 67. 

93. 111.—^Douglas V. Village of Mel- 
rose Park, 68 N.E.2d 864, 389 111. 
98. 

N.J.—^Haulenbeek v. Borough of Al- 
lenhurat, 67 A.2d 62, 136 N.J.Law 
657. 

Pa.—Appeal of Langol, 104 A.2d 843, 
175 Pa.Super. 320. 

Marple v. Tarduinio, 81 Pa.Dist. 
& Co. 210, 38 Del.Co. 362. 

Hadnor Tp. v. Clvitella, Com.Pl., 
43 Del.Co. 192. 

Tex.—Corpus Juris Seonudum duoted 
iu Town of Highland Park v. 
Marshall, Civ.App., 236 S.W.2d 668, 
664, refused no reversible error. 


Tenanfs insolvenoy 
Zonlng ordlnance did not destroy 
ownei^s right to continue noncon¬ 
forming use of premises merely be¬ 
cause tenant became insolvent. 

Wis.—State V. Manders, 238 N.W. 
835, 206 Wis. 121. 

94. Ala.—^Board of Zonlng Adjust- 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 266 Ala. 504. 

Set-haofc Une 

Where owner of building extending 
to old building line at time of estab- 
llshment of ten-foot set-back by vil¬ 
lage authoritles had right to con¬ 
tinue that nonconforming use, recon- 
structlon of entire front of building 
and roof did not constitute abandon¬ 
ment of right to nonconforming use. 
N.T.—^Nassau-Fulton Realty Corp. v. 
Schlimm, 67 N.T.S.2d 601. 

95. Ala.—^Board of Zonlng Adjust- 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala. 504. 

96. N.T.—440 Bast 102nd Street Cor¬ 
poration V. Murdock, 34 N.E.2d 329, 
286 N.T, 298. 

97. N.T.—440 East 102nd Street Cor¬ 
poration V, Murdock, supra. 

Navin V, Barly, 56 N.T.S.2d 346. 
paliure to restore property 
If owner, after fire, refused to re¬ 
store property for use of junk shop 
which was a nonconforming use un¬ 
der zoning ordlnance, refused to rent 
it for junk business and later rented 
part of it as a warehouse, and If nel- 
ther owner nor his son ever made any 
other business use of rented or un- 
rented part of property, nonconform¬ 
ing use was abandoned or changed to 
use of higher classiflcation. 

Md.—^Dorman v. Mayor and City 
Councll of Baltimore, 51 A.2d 658, 
187 Md. 678. 

98. Befusal of license reuewal 

Where owner was using property 
for sale of used automobiles at time 
of adoption of a zoning amendment 
prohibiting that use of property, and 
his cessation of such use after en- 
actment of the ordlnance, when mu- 
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nicipal offlcials refused his appllca- 
tion for renewal of his license, was 
involuntary, owner had a right to 
continue nonconforming use of prop¬ 
erty free of prohibitive amendment 
to ordlnance, even though he had 
not complied wlth all statutory regu- 
lations governlng conduct of busi¬ 
ness constltuting that use. 

N.J.—Scavone v. Mayor and Council 
of Borough of Totowa, 140 A.2d 
238, 49 N.J.Super. 423. 

Requirement that use be one which 
was lawful prior to enactment of 
restrictive zoning ordlnance see su¬ 
pra $ 188. 

99- La.—Cantelli v. Hamlln, App., 
83 So.2d 663. 

1. Wash.—^Eing County v. High, 219 
P.2d 118, 36 Wash.2d 680. 

Aizport 

Fla.—Crandon v. State ex rei. Uricho, 
28 So.2d 159, 168 Fla. 183. 

Seorvioe station. 

N.T.—^Franmor Realty Corp. v. Le 
Boeuf, 104 N.T.S.2d 247, 201 Misc. 
220, amrrned 109 N.T.S.2d 525, 279 
App.Div. 795, reargument and ap¬ 
peal denied 110 N.T.S.2d 910, 279 
App.Div. 874, 

2- Colo.—^Beszedes v. Board of 
Com^rs of Arapahoe County, 178 
P.2d 960, 116 Colo. 128. 

Del.—^Auditorium, Inc. v. Board of 
Adjustment of Mayor & Council 
of Wllmington, 91 A.2d 528, 8 Ter- 
ry 373, 

P€u—Appeal of Roncase, Com.Pl., 71 
Montg.Co. 862. 

Wartime restrlotlons 
Where village zoning ordinance 
prohibited resumption of noncon¬ 
forming use after discontinuance for 
more than twelve months, owner of 
premises in residential zone which 
had been used for many years as 
gasoline Service station was not en- 
titled to resume such nonconform¬ 
ing use after discontinuance of such 
use for several years, although non¬ 
use during at least part of period was 
due to wartime restrictlons on gaso- 
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time ordinarily is not deemed an abandonment.^ 
Such a provision applies only to nonconforming uses 
and does not apply to a use permissible as an ac- 
cessory to a conforming use.^ 

§ 200, - Change of Use 

The genera! rule, sometimes expressiy stated In the 
zontng ordfnance, Is that the right to continue a noncon¬ 
forming use Is lost or abandoned by the devotion of the 
property to a different use. 

Ordinarily, and sometimes by express provision 
of the zoning ordinances, whenever a nonconform¬ 
ing use has been changed to a more restricted use 
or to a conforming use, the owner loses his right 
thereafter to devote the property to the original non¬ 
conforming use.5 A provision that nonuse of a 
nonconforming use for a stated period shall be 
deemed an abandonment of the use, as discussed su¬ 
pra § 199, has been held to apply where there is a 
change from the nonconforming use to another 
use.® Under a provision prohibiting the resumption 


of nonconforming uses which have been changed 
into conforming uses, the right to resume a non¬ 
conforming use is not terminated by a temporary 
interruption or suspension of a nonconforming use 
without the substitution of a conforming use, or 
without such definite and substantial departure from 
the previously existing conditions and uses as to 
signify an abandonment of the nonconforming 
uses 7 The right to resume a nonconforming use is 
not preserved by a change to a use not permitted 
under the zoning regulations.® 

Where a building in a residential district used as 
restaurant when the zoning regulations were enact- 
ed was subsequently used as a residence, the subse- 
quent resumption of a restaurant business therein 
was held not a continuation of the nonconforming 
use authorized by the regulations.® Where a garage 
which projected over the set-back or building line 
as a nonconforming use was moved back part of 
the distance pursuant to a consent decree in an ae¬ 


line and owner had not affirmatively 
abandoned such nonconforming use. 
N.Y.—^Pranmor Realty Corp. v. Le 
Boeuf, 109 N.Y.S.2d 625, 279 App. 
Div. 795, reargument and appeal 
denied 110 N.T.S.2d 910, 279 App. 
Dlv. 874. 

Subdlvision into lota 
Whlle aubdivision of land into lots 
for building of residences may con¬ 
stitute a **use” of land wlthln mean- 
Ing of a zoning ordinance, where 
such a use becomes a nonconforming 
one on passage of ordinance, Its sta¬ 
tus as such is lost by abandonment 
when nothing is done to preserve it 
withln one year after passage of or¬ 
dinance, as required by ordinance in 
order to preserve a nonconforming 
right. 

Pa.—^Blklns-Rydal Co. v. Brigham, 
84 Pa.Dlst. & Co. 136. 
liquor paokage store 
Conn.—Berkman v. Board of Appeals 
on Zoning of City of Bridgeport, 
64 A2d 875, 135 Conn. 393. 

Oarage 

La.—State ex rei. Harris v, Zoning 
Bd. of Appeal and Adjustment, 60 
So.2d 880, 221 La. 941. 

3. Me.—Toulouse v. Board of Zon¬ 
ing Adjustment, 87 A.2d 670, 174 
Me. 387. 

4. Mlch.—^Boissonneault v. Saglnaw 
County Agr. Soc., 47 N.W.2d 63, 
330 Mich. 143. 

What constitutos accessory uses see 
supra § 176. 

6. 111.—^Brown v. Gerhardt, 125 N. 

B.2d 53, 5 I11.2d 106. 

Md.—^Beyer v. Mayor and Council of 
Baltimore City, 34 A2d 766, 182 
Md. 444, 


N.J.—Town of Montclair v. Bryan, 86 
A.2d 231, 16 N.J.Super. 636. 

Pa.—Collingdale Borough v. Moyer, 
Com.Pl., 32 DeLCo. 306. 

Wis.—State ex rei. Morehouse v. 
Hunt, 291 N.W. 746, 236 Wis. 358. 

Pturpooe of mle 

Provisions in zoning ordinance 
that nonconforming structuros which 
are converted to conformance shall 
not be reconverted to nonconform- 
ance expressos principi e that non¬ 
conforming uses should be abolished 
as qulckly as possible and should 
not be allowed to increase. 

Conn.—Salerni v. Scheuy, 102 A.2d 
628, 140 Conn. 666. 

Suoh change indicates aa abandoa- 
meat of nonconforming usa 
N.T.—^Huntley Bstates, Inc. v. Town 
of Eastchester, 121 N.T.S.2d 604, 
modified on other grounds 131 N. 
T.S.2d 678, 283 App.Div, 1090. 

“Change” as “abaadoa” 

Under zoning ordinance which pro- 
vided that nonconforming use if 
changed to conforming use shall not 
thereafter be changed back to non- 
forming use, ‘‘change" was synony- 
mous wlth "to abandon.” 
m. —Brown v. Gerhardt, 126 N.B.2d 
53, 6 nUd 106. 

Use restzloted hy ordinance 
Under a zoning ordinance provlding 
that, whenever a nonconforming use 
of a building has been changed to a 
more "restricted use" or to a con¬ 
forming use, such use shall not there¬ 
after be changed to a less "restricted 
use," quoted words mean a use re¬ 
stricted by the ordinance and not a 
restricted use in the oplnlon of the 
trial court or of a zoning expert. 
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Wis.—State ex rei. Morehouse v. 

Hunt, 291 N.W. 746, 236 Wis. 368. 
Badioal change 

To eifect abandonment of noncon¬ 
forming use, change of use need not 
be a radical one. 

N.J.—Town of Montclair v. Bryan, 85 
A.2d 231, 16 N.J.Super. 636. 

6. Del.—^Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmington, 91 A.2d 628, 8 Ter- 
ry 373. 

7. Conn.—^Lehmaler v. Wadsworth, 
191 A. 639, 122 Conn. 671. 

8. Del.—^Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmington, 91 A.2d 628, 8 Ter- 
ry 373. 

Mo.—Brown v. Gambrel, 213 S.W.2d 
931, 858 Mo. 192. 

Change from stable to dauce 
Where owners made improvements 
costing thirty-flve thousand dollars 
to change barn used as riding acade- 
my and public stable into modem 
dance hall with concrete floor and 
other modern facilitles, such expan- 
sion into different use in same classi- 
ficatlon was sufficient to support flnd- 
ing that owner abandoned original 
nonconforming use as a public stable. 
Mo.—Brown v. Gambrel, supra. 
Automobile repoir shop 
Valid nonconforming use of prem- 
Ises as automobile repair shop which 
was succeeded by Invalid noncon¬ 
forming rug-cleaning business could 
not be revived by reSstabllshment of 
automobile repair shop on premis es. 
N.J.—Barbaris! v. Board of Adjust¬ 
ment, 103 A.2d 164, 30 N.J.Super. 
11 . 

9. Conn.—^Town of Darien v. Webb, 
162 A. 690, 115 Conn. 681. 
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tion for its removal from the way, it was held to 
ha ve lost its status as a nonconfonning use and 
to be in violation of the ordinance.io The owner 
does not preserve the right to return to a noncon¬ 
fonning use by a mere expression of an intention 
to return to such use in a lease of the premises for 
a substantial period for a conforming nseM 

However, a simple change from one local retail 
use to another in a residential district is not an aban- 
donment of a nonconforming use.^^ The fact that 
the property is temporarily devoted to a conform¬ 
ing use with intent that the nonconforming use be 
resumed when opportunity therefor should arise 
has been held not to establish an abandonment of 
the nonconforming use.^^ Where a nonconform¬ 
ing use as a multiple-unit dwelling had been estab- 


ZONING §§ 200-202 

lished prior to the effective date of a zoning ordi- 
nance providing for a single-family residential dis¬ 
trict, the leasing of the entire building to a single 
family, who occupied the premises without removal 
of fixtures to make it a one-family unit, is not con¬ 
clusi ve of an intention to abandon the building for 
multiple-unit purposes.^^ 

Provision for resumption of use, The ordinance 
may provide for the resumption of a discontinued 
nonconforming use.^® Under a provision that a 
nonconforming use when discontinued may be re¬ 
sumed, the nonconfonning use sought to be resumed 
must be a use in existence at the time when the 
ordinance was adopted and not one discontinued be- 
fore such time.^® 


VI. ADIONISTRATION m GENISRAL 


A. ADMINISTRATIVE BODIES OR OFFICIALS GENERALLY 


§ 201. Designation or Establishment 

Particuiar persons or bodies are generally deaignated 
to administer zoning regulations, and in the administra- 
tlon thereof the purposes of such regulations must be 
given due consideration, 

Particuiar persons or bodies are generally desig- 
nated by statutes or ordinances, within stated lim- 
its, to take the necessary steps to carry into effect, 
and administer, zoning regulations;^*^ and it has 
been held that a township zoning board does not go 
out of existence so as to render its subsequenf ac- 
tions ineffective when the township adopts the pro- 
visions of a statute creating urban townships.^® 
The purposes of the zoning provisions are weighty 
elements to be considered in their administration,^^ 


§ 202. Powers and Duties 

The powers, duties, and authority of particuiar bodies 
or officiais charged wIth the administration of the zoning 
regulations are such as are conferred on them by the 
controliing legislative provisions. 

The powers, duties, and authority of particuiar 
bodies or ofiicials charged with the administration 
of the zoning regulations are such as are conferred 
on them by the controliing legislative provisions.^® 
The local legislative body may delegate to the ad¬ 
ministrative agency full authority to execute the 
legislative policy, controlled by specified rules of 
conduct, or it may clothe the administrative au¬ 
thority with recommendatory power merely, reserv- 
ing to itself superintendency of such affirmative dis- 
cretionary action guided by the same standards.^i 


10. Mass.—Commonwealth v. Dll- 
lon, 178 N.B. 621, 277 Mass. 196. 

11. N.T.—Park Ave.-Pifty-Ninth St. 
Corp. V. Murdock, 156 N.T.S.2d 39. 

Alteration. of premises 
Where owner of premises eliglble 
for a nonconforming use, leased such 
premises to tenant for a conforming 
use, approval by superintendent of 
buildings of application to alter 
premises for use by tenant did not 
allow landlord to revert property to 
nonconforming use at end of lease, 
merely because application to alter 
premises stated that upon comple- 
tion of lease space would revert to 
nonconforming use. 

N.T.—Park Ave.-Fifth-Ninth St. 

Corp. V. Murdock, supra. 

12. N.T.—^People v. Sudierfl Realty 
Corp., 101 N.Y.S.2d 792. 


18. Pa.—^Appeal of Associated Con- 
tractors, Inc., 138 A.2d 99, 391 Pa. 
847. 

Appeal of McDermott, Com.Pl., 
54 Lack,Jur. 46. 

Tex.—Corpus Juris Secundum diioted 
in Town of Highland Park v. 
Marshall, Civ.App., 235 S.W.2d 658, 
664, refused no reversible error. 
Wis.—State ex rei. Morehouse v. 
Hunt, 291 N.W. 745, 235 Wis. 368. 

14. 111.—Brown v. Gerhardt, 126 N. 
E.2d 63, 5 111.2d 106. 

15. Pa.—Molnar v. George B. Henne 
& Co., 106 A,2d 325, 377 Pa. 671. 

16. Pa.—Triolo v. Zoning Bd. of Ad- 
justment, 69 Pa.Dlst. & Co. 211. 

17. Mlch.—City of East Lansing v. 
Smith, 269 N.W, 573, 277 Mich. 496. 

Pa.—Appeal from Refusal of Bd. of 
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Supervisors of Upper Yoder Tp. to 
Approved Plan of Lots Laid Out 
for Berkley’s Estate, Com.Pl., 16 
Cambria 198, 229. 

18. Kan.—^Duggins v. Board of 
County Com'rs in Johnson County, 
293 P.2d 258, 179 Ran. 101. 

19. Conn.—St. Patrick’s Church Cor¬ 
poration V. Daniels, 154 A. 343, 118 
Conn. 132. 

20. Ohio.—^Kreutz v. Lauderbaugh, 
Com.Pl., 136 N.E.2d 627. 

Wide and liberal disoretion 
Zoning commissione are endowed 

with wide and liberal discretion. 

Conn.—Isdale v. Town Plan and Zon¬ 
ing Commisslon of Town of Orange, 
107 A.2d 267, 141 Conn. 609. 

21. N.J.—Schmidt v. Board of Ad- 
Justment of City of Newark, 88 A. 
2d 607, 9 N.J. 406. 
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§§ 202-204 ZONING 

Administrative authorities are properly concerned 
with questions of compliance with the zoning ordi- 
nance, not with its wisdom .22 In the absence of 
any statutory authority, they have no power to en- 
tertain an application for a change from one non- 
confonning use in a residential district to a different 
nonconforming use,23 and a denial of such an ap¬ 
plication under the circumstances is a nullity in 
law.2^ On the other hand, it has been held that an 
official empowered to administer and enforce the 
zoning ordinance is authorized to determine that a 
particular business constitutes a continuation of an 
existing nonconforming use.25 No administrative 
officer may pick or choose as to who may or may 
not, in a particular way, use with area coverage the 
property classified by the city as within a certain 
height and area district .2 3 

A zoning inspector has no general injunctive pow- 
ers; if there is merely a threatened violation of a 
zoning ordinance, the remedy is to apply to the 
courts.27 A provision of a zoning ordinance em- 
powering the inspector to cause any building or 
premises to be inspected and to order the remedy- 
ing of any condition there found to exist in viola¬ 
tion of the ordinance,»and declaring violation of 
such an order to be a misdemeanor, does not au- 
thorize the inspector to issue a cease and desist or¬ 
der directing the owner permanently to discontinue 
the alleged unlawful use of the premises, or to re- 
frain from a threatened sale of the property for a 


use violating the ordinance where there is no pres- 
ent use, improvement, or building operation in vio¬ 
lation of the ordinance.23 

§ 203. -Exercise of Power3 

A commission authorized to revoke automatic ex¬ 
ceptione of existing uses from zoning restrictlons exer- 
clses quasl-judiclal powers In a proceeding to revoke 
such exception; and an administrative offlclal acts with¬ 
in his powers in ordering the operator of a business to 
cease work excluded from a business zone. 

A commission authorized to revoke automatic ex- 
ceptions of existing uses from zoning restrictions 
for specified reasons is a local board exercising 
quasi-judicial powers in a proceeding to revoke such 
exception.23 When a zoning regulation excludes 
from a business zone any business or Service detri- 
mcntal to the neighborhood because of noise, vibra- 
tion, smoke, dust, odor, or fumes, an administrative 
official acts within his powers in ordering the opera¬ 
tor of a business to cease particular work within 
the zone because of disturbance caused by noise and 
vibration, if in fact there is such disturbance.30 A 
court may not exercise as a matter of original ju- 
risdiction a function committed by a zoning act to 
the sound discretion and experienced judgment of 
the board.2i 

Conclusiveness of determimtiofi. A decision 
which an administrative official is empowered to 
make is conclusive in the absence of an appeal.32 


B, BOARDS OF APPEALS OR ADJUSTMENT 


§ 204. In General 

Boards of appeais or adjustment are creatures of 
statute entrusted with the enforcement of zoning ordi- 
nances in the Interests of the public. 


Boards of appeais or adjustment are statutory 
creations23 entrusted with the duty of enforcing 
the provisions of the zoning ordinance and gener¬ 


as. Wash.—State ex rei. Ogden v. 
City of Bellevue, 276 P.2d 899, 46 
Wash.2d 492. 

Season for nUe 

To subject owners of realty to 
Questlons of pollcy In administra¬ 
tive matters would be unconstitution- 
al. 

Wash.—State ex rei. Ogden v. City of 
Bellevue, supra. 

S3. R.I.—M. & L. Die & Tool Co. v. 
Board of Review of City of New- 
port. 76 A.2d 637, 77 R.I. 443. 

34. R.I.— U. & L. Die & Tool Co. v. 
Board of Review of City of New- 
port, supra. 

35. Tex.—City of Dallas v. Rosen- 
thal, CivAipp., 239 S.W.2d 636, er¬ 
ror refused no reversible error. 

36. Mo.—^Pairmont Inv. Co. v. Woer- 
mann, 210 S.W.2d 26. 367 Mo. 625. 


37. N.T,—^Lake Mohopac Heights, 
Inc. V. Zoning Bd. of Appeais of 
Town of Carmel, 119 N.T.S.2d 809. 

38. N.T.—^Lahe Mohopac Heights, 
Inc. V. Zoning Bd. of Appeais of 
Town of Carmel, supra. 

39. Cal.—liivingston Rock & Gravel 
Co. V, Los Angeles County, 272 P. 
2d 4, 43 C.2d 121. 

30. Conn.—Saporiti v. Zoning Bd. of 
Appeais of Town of Manchester, 78 
A.2d 741, 137 Conn. 478. 

Ketterlng of Tnan.nmen.tB 

Conn.—Saporiti v. Zoning Bd. of Ap¬ 
peais of Town of Manchester, su¬ 
pra. 

31. N.X—Oliva v. City of Garfleld, 
62 A.2d 673, 1 N.J. 184. 

33. Tex.—City of Dallas v. Rosen- 
thal, Civ.App., 239 S.W.2d 636, re¬ 
fused no reversible error. 

968 


33. N.J.—^Kurowski v. Board of Ad¬ 
justment of City of Bayonne, 78 
A.2d 429, 11 N.J.Super. 433. 

Lynch v. Borough of Hillsdale. 
64 A.2d 723, 136 N.J.Law 129, af- 
firmed 69 A.2d 622, 137 N.XLaw 
280. 

N.Y.—Waldorf v. Coffey, 169 N.T.S.2d 
862, 6 Mlsc.2d 80. 

Creatlon hy oity 

(1) Boards of appeais or adjust¬ 
ment may be created by the munici- 
pal governing body under duly dele- 
gated authority. 

Neb.—City of Lincoln v. Foss, 230 
N.W. 692, 119 Neb. 666. 

Pa.—^Appeal of Valicentl, 148 A. 308, 
298 Pa. 276. 

Wyo.—Stewart v. City of Cheyenne, 
164 P.2d 356, 60 Wyo, 497, 

(2) Power of ‘municipal govemlng 
body to create board must be acted 
ou in manner provided by law in or¬ 
der to brlng board Into exlstenca. 
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ally adjusting difficulties arising in the application be abolished by act of the legislature.®* 
thereof®^ in the public interest.®^ They have been 
held indispensable to the zoning processi'both from e 205 Nature 
a constitutional and a practical standpoint.36 ^ 

Boards of appeais or adjuatment are administrative 

Expenses of a board of adjustment may be met and quasi-judiciai bodies, and not iegisiatlve bodies. 
through appropriation by the goveming body.ST ^ adjustment is not a 

AboUHon, A board of appeais or adjustment may legislative body,^^ but an administrative body,^® an 

Wls.—state V. Rosenthal, 191 N.W. 1 Tenn.—Qualis v. City of Memphis, 16 | Board as without legrislative power 


662, 179 Wis. 243. 

(3) City cannot be required to cre¬ 
ate a “board of appeais or review'* to 
discharge duties under Its zoning or- 
dinance, where a “board of adjust- 
ment“ performing substantially slm- 
ilar functions has already been pro- 
vided under its charter and the gen- 
eral law, with additional recourse to 
the courts by certiorari. 

Tex.—^Luse v. City of Dallas, Civ. 
App., 131 S.W.2d 1079, error re- 
fused. 

Ordinaiioa held not to creata board 
N.T.—City of Llttle Falis v. Flsk, 
24 N.Y.S.2d 460. 

Statutas held' InappUoable to pro- 
oaedingis had before anactment 
N.J.—^Peshine Realty Co. v. Scott, 
136 A. 80, 4 N.J.Misc. 977. 

Power of appolntmant 

(1) Power of appolntment of mem- 
bers of board is governed by stat- 
utes and ordlnances. 

N.J.—Orre v. Roosma, 186 A. 922, 14 
N.J.M1SC. 529. 

(2) Where City board of commls- 
sioners adopted ordinance investing 
mayor with power of appolntment to 
board of adjustment, and succeedlng 
board of commissioners passed res- 
olution assigning duties and author- 
ity relatlng to board of adjustment 
into department of public affalrs un¬ 
der supervision of director, persons 
appointed to board of adjustment by 
such director were entitled to ofhce 
as agalnst those who had been ap¬ 
pointed by mayor, since mayor’s 
power of appolntment was suspended 
by Commisslon Government Act and 
resolution. 

N.J.—Orre v. Roosma, supra. 

34. Conn.—Stern v. Zoning Bd. of 
Appeais of City of Norwlch, 99 A. 
2d 130, 140 Conn. 241—Stavola v. 
Bulkeley, 66 A.2d 646, 134 Conn. 
186—Bishop V. Board of Zoning 
Appeais of City of New Haven, 63 
A.2d 669, 133 Conn. 614. 
lowa.—Call Bond & Mortgage Co. v. 
Sioux City, 259 N.W. 33, 219 lowa 
672. 

Md.—^Mayor and City Council of Bal- 
timore v. Shaplro, 61 A.2d 273, 187 
Md. 623. 

Mo.—^Adams v. Board of Zoning Ad¬ 
justment of Kansas City, App., 
241 S.W.2d 36. 

Pa.—City of Pittsburgh v. Quase, 
Com.Pl., 94 Pittsb.Lieg.J. 385. 


Tenn.App. 575. 

43 C.J. p 352 note 19 [a]. 

EssentiaJ pnrpos» of a zoning 
board of appeais is to deal with reg- 
ulations adversely affecting indivldu- 
al rights by furnlshing elasticlty in 
their application so that they do not 
operate in an arbitrary or conflsca- 
tory and, consequently, unconstltu- 
tional manner. 

Conn.—^Florentine v. Town of Darien, 
116 A.2d 328, 142 Conn. 416. 

35. N.J.—Borough of Cresskill v. 
Borough of Dumont, 100 A.2d 182, 
28 N.J.Super. 26, affirmed 104 A.2d 
441, 16 N.J. 238. 

Effectuatloa. of legislative poUoy 
Boards of appeais and adjustment 
are created by statute for the effectu- 
ation of the essential legislative pol- 
icy. 

N.J.—^Lynch v. Borough of Hillsdale, 
54 A.2d 723, 136 N.J.Law 129, af- 
firmed 59 A.2d 622, 137 N.J.Law 
280. 

36. Conn.—^Florentine v. Town of 
Barien, 115 A.2d 328, 142 Conn. 415. 

37. N.J.—Tomko v. Vissers, 121 A. 
2d 602, 21 N.J. 226. 

38. N.J.—Smith V. Keamy Zoning 
Board of Appeais, 143 A. 161, 6 N. 
J.Misc. 964. 

Repeal of statute creatlug board 
Board may be abolished by repeal 
of statute creating it. 

N.J.—Smith v. Kearny Zoning Board 
of Appeais, supra. 

Wis.—State v. Rosenthal, 191 N.W. 

662, 179 Wis. 243. 

Creation of another board 
Board may be abolished by enact. 
ment of statute creating another 
board to replace it. 

N.J.—Smith V. Kearny Zoning Board 
of Appeais, 143 A. 161, 6 N.J.Misc. 
964. 

39. N.C,—^Lee v. Board of Adjust¬ 
ment of City of Rocky Mount, 87 
S.B.2d 128, 236 N.C. 107, 168 A.L.. 
R. 1. 

Pa.—Schaub v. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A.2d 
292, 180 Pa.Super. 105. 

Evitts V. Board of Adjustment, 
42 Del.Co. 276—City of Williams- 
port V. Grieco, 6 Lycoming 76. 
S.D.—Graves v, Johnson, 63 N.W. 
341, 76 S.D. 261. 

Tex.—^Texas Consol. Theatres v. Pit- 
tlllo, Clv.App., 204 S.W.2d 396. 
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see infra § 208. 

City couuoil sltting as board 
Although made up of members of 
legislative body of city, zoning board 
of appeais functions as a separate 
entity and keeps minutes and rec- 
ords of its meeting as such, and, 
when so acting, it sits as a board, 
not as City council, and, therefore, 
lacks power to enact ordinances and 
adopt resolutions for government of 

City. 

Mich.—Osius v. City of St Clair 
Shores, 75 N.W.2d 25, 344 Mich- 
693. 

Not <<8peolal oonmdssioiL’’ 

Zoning board of appeais has been 
held not to come withln provision 
prohibiting legislature from creat¬ 
ing “special commissions" to per- 
form municipal functions. 

Pa.—^Appeal of Ward, 137 A. 639, 
289 Pa. 458. 

4a Conn.—^Florentine v. Town of 
Darien, 115 A.2d 328, 142 Conn. 415 
—Spesa V. Zoning Board of Ap¬ 
peais of City of New London, 109 
A.2d 362, 141 Conn. 653—^Watson v. 
Howard, 86 A,2d 67, 138 Conn. 464 
—Saporiti v. Zoning Board of Ap¬ 
peais, 78 A.2d 741, 137 Conn. 478. 

Koslow V. Board of Zoning Ap¬ 
peais of City of New Haven, 112 
A.2d 513, 19 Conn.Sup. 303. 

111.—Illinois Bell Tei. Co. v. Fox, 85 
N.B.2d 43, 402 111. 617—Welton v, 
Hamilton, 176 NJE3. 333, 344 IlL 82. 
lowa.—^Anderson v. Jester, 221 N.W. 
364, 206 lowa 452. 

Ky.—Moore v. City of Lexington, 218 
S.W.2d 7, 309 Ky. 671. 

Md.—^Heath v. Mayor and City Coun¬ 
cil of Baltimore, 49 A.2d 799, 187 
Md. 296. 

Mo.—State ex rei. Nigro v. Kansas 
City, 27 S.W.2d 1080, 825 Mo. 96. 

Phillips v. Board of Adjustment 
of City of Bellefontalne Nelghbors, 
App., 308 S.W.3d 766—^Adams v. 
Board of Zoning Adjustment of 
Kansas City, App., 241 S.W.2d 86. - 
N.T.—Stevens v. Connor, 120 N.T.S. 
2d 345—Lake Mohopac Heights, 
Inc. V. Zoning Bd. of Appeais of 
Town of Carmel, 119 N.T.S.2d 809— 
Bllish V. Goldman, 117 N.Y.S.2d 
867. 

N.C.—Lee v. Board of Adjustment of 
City of Rocky Mount 37 S.B.2d 128, 
226 N.C. 107, 168 A.L.R. 1—In re 
Pine Hili Cemeteries, 15 S.B.2d 1, 
219 N.C. 736. 



§§ 205-206 ZONING 

ann of the executive branch of the government 
within constitutional provisions with respect to sep- 
aration of powers.^i While its acts have been 
characterized as judicial,^^ jg ^ court,^^ even 
though its proceedings involve a hearing and exami- 
nation of witnesses,^^ but is generally regarded as 
a quasi-judicial body.^5 members of the board 
have been held to be public officers, as distinguished 
from employees.^® 

Governmental agency, A board of adjustment 
created by city ordinance under authority granted 
by statute and the city charter has been held to be 
a governmental agency of the city,^^ under some 
provisions, such boards are not agencies of local 
governing bodies,^» but may be agencies of the 
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state.^® 

§ 206. Composition; Qualifications and Re* 
moval of Members 

The composition and number of members of a board 
of appeafs or adjustment Is determlned by the statute. 
Members must be properly quaiifled to act, and may be 
removed In the manner provided by law. 

There must be compliance with statutory require- 
ments as to the composition and number of members 
of the board,5® and the members must be properly 
qualified to act;^! but a statute prohibiting board 
members from holding any elective office in the 
municipality does not prevent them from holding an 
appointive office.^^ 


Okl.—^Torrance v. Bladel, IBS P.2d 
646, 196 Okl. 68.—Oklaiioma City 

V. Harrls, 126 P.2d 988, 191 Okl. 
125. 

Pa.—Schaub v. Brentwood Borough 
Zoningr Bd. of Adjustment, 118 A. 
2d 292, 180 Pa.Super. 105. 

Appeal of Pobinson, Coin.Pl., 47 
L.uz.Leg.Reg. 61—City of Wllllams- 
port V. Grieco, 6 Lycomlng- 76. 
Tex.—City of Dallas v. Halbert, Clv. 
App>» 246 S.W.2d 686—^Texas Con- 
sol. Theatrea v. Pittlllo, Clv.App., 
204 S.W.2d 396. 

Wyo.—^In re Mcinerney, 84 P.2d 86, 
47 Wyo. 268. 

48 C.J. p 363 note 25. 
gaot.flnding body 

Tex.—City of Dallas v. Halbert, Clv. 
App., 246 S.W.2d 686—^Texas Con- 
sol. Theatres v. Pittlllo, CivJ^pp., 
204 S.W.2d 396. 

41. 111.—Illinois Bell Tei. Co. v. Fox, 
85 N.E.2d 43, 402 111. 617. 

42. Neb.—^Peterson v. Vasak, 76 N. 

W. 2d 420, 162 Neb. 498. 

43. N.T.—Consolidated Edison Co. of 
N. T. V. Vlllage of Brlarcliff Manor, 
144 N.Y.S.2d 379, 208 Mlsa 295. 

Bllish V. Goldman, 117 N.T.S.2d 
867. 

Not Jndlolal board 

ni.—^Welton V. Hamilton, 176 N.B. 
333, 344 111. 82. 

N.T.—West Side Mortg. Co. v. New 
York, 174 N.T.S. 461. 

Not Jndldal officers 
Members of board are not to be 
regarded as judicial officers. 

Maas.—^Murphy v. Boston, 107 N.B. 
878, 220 Mass. 73. 

44. N.T.—^ElUslx V. Goldman, 117 N. 
Y.S.2d 867. 

45. Conn.—Koslow v. Board of Zon- 
Ing Appeals of City of New Haven, 
112 A.2d 618, 19 ConmSup. 303. 

N.J.—Tzeses v. Board of Trustees of 
Viliage of South Orange» 91 A.2d 
588, 22 N.J.Super. 45. 


Slegel V. Board of Adjustment 
of City of Newark, 60 A.2d 626, 137 
N.J.Law 423. 

Tex.—City of Dallas v. HAlbert, Clv. 
App., 246 S.W.2d 686—^Montgomery 

V. City of Dallas, Clv.App., 245 S. 

W. 2d 758, refused no reverslble 
error. 

Vt.—Thompson v. Smith, 129 A.2d 
688, 119 Vt. 488. 

46. Mass.—^Bradley v. Boston Bd. of 
Zoning Adjustment, 150 N.B. 892, 
265 Mass. 160. 

47. Tex.—Board of Adjustment of 
City of Fort Worth v. Stovall, 216 
S.W.2d 171, 147 Tex. 366. 

48. N.J.—^Eurowski v. Board of Ad¬ 
justment of City of Bayonne, 78 
A.2d 429, 11 N.J.Super. 433. 

Lynch v. Borough of Hillsdale, 
54 A.2d 728, 136 N.J.Law 129, af- 
firmed 69 A.2d 622, 137 N.J.Law 
280. 

49. Conn.—SUver Lane Plckle Co. v. 
Zoning Bd, of Appeals of Town 
of East Hartford, 122 A.2d 218, 
143 Conn. 316. 

60. N.Y.—Gray v, Malslen, 130 N.T. 
S.2d 466. 

Pa.—^Wharton v. Cheltenham Tp., 82 
Pa.Dist. & Co. 408, 68 Montg.Co. 
264. 

Staley v. Lower Merion Tp., Com. 
Pl., 69 Montg.Co. 407—Jeffrey v. 
Cheltenham Tp., Com.Pl., 68 Montg. 
Co. 312. 

RI.—^Menard v. Zoning Bd. of Re- 
view of City of Woonsocket, 115 A. 
2d 538. 

Composltloa governed by statute and 
ordinance 

Composition of board is governed 
by statutes and ordinances. 

Mass.—^Real Properties v. Board of 
Appeal of Boston, 42 N.E.2d 499, 
311 Mass. 430. 

Beglslative Intent as to number 
, General enabling act whlch author- 
Ized cities and towns to pass zon¬ 
ing ordinances and regulated certain 
procedures thereunder and whlch pro-1 
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vided that concurring vote of three 
members of flve-member board was 
necessary to reverse any order, re- 
quirement, declslon, or determination 
of any such administrative offlcer, 
and that concurring vote of four 
members was required to decide in 
favor of applicant on any matter 
within discretion of board, indicated 
legislative Intent that board should 
at all times consist of five partici- 
pating members. 

R.I.—^May-Day Realty Corp. v. Zon¬ 
ing Bd. of Review of City of Paw- 
tucket, 77 A.2d 639, 77 RL 469. 
Auxiliary mambers 

(1) Amendment to general ena¬ 
bling act authorizing cities and towns 
to pass zoning ordinances and regu- 
lating certain procedures thereunder, 
which gave mayor or town council 
right to name an avixillary or slxth 
member of board of review of such 
City or town, who would sit as an ac¬ 
tive member on request of chairman 
of board when and If a member there- 
of was unable to serve at any hear¬ 
ing, indicated legislative intent that 
five members of board would always 
be available to sit at hearing, and 
thus make up number which general 
assembly deemed necessary in order 
to have a legal hearing by a board. 
R.I.—May-Day Realty Corp. v. Zon¬ 
ing Bd. of Review of City of Paw- 
tucket, supra. 

(2) Right to name auxiliary or 
slxth member of board of review un¬ 
der such statute was a duty to act 
imposed on naming authority, and 
not a mere privllege extended to it. 
R.I.—^May-Day Realty Corp. v. Zon¬ 
ing Bd. of Review of City of Paw- 
tucket, supra. 

51. N.J.—Protomastro v. Board of 
Adjustment of City of Hoboken, 67 
A.2d 231, 3 N.J.Super. 639, reversed 
on other grounds 70 A.2d 873, 3 N. 
J. 494. 

52. N.J.—^Protomastro v. Board of 
Adjustment of City of Hoboken, 
supra. 
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ZONING §§ 206-207 


Members of a zoning board may be removed 
from office in the manner provided by the city char- 
ter,5S and where the charter so authorizes, the re- 
moval may be by the mayor for such cause as he 
deems sufficient^^ without the necessity of specific 
charges or a hearing.55 

§ 207. Powers and Duties 

The powers vested In boards of appeais or adjust- 
ment in the administration of zoning regulatlons are 
broad and shouid be iiberally construed, but they are 
iimited to such as are conferred expressiy or by impiica- 
tion. 

It has been said that in the administration of zon¬ 
ing regulations the powers of boards of appeais or 
adjustment are broad,and that the authority vest¬ 


ed in them is to be Iiberally construed.®^ As a gen- 
eral rule, however, their powers are such, and only 
such, as are conferred on them either expressiy or 
by implication,®* and are governed and controlled 
by the terms of the statute creating them,^^ which 
must be strictly construed and pursued;®® and such 
powers may not be circumscribed, altered, or extend- 
ed by the municipal goveming body.®^ The inclu- 
sion in a zoning ordinance of a word for word re- 
cital of the statutory powers of the board would be 
superfluous.®^ 

Adoption of procedural ndes, A statute provid- 
ing that the board shall adopt procedural rules in ac- 
cordance with the provisions of the zoning ordi- 
nances means merely that any rules adopted must 


53. Mass.—^Ray v. Mayor of Bverett, 
103 N.E.2d 269, 328 Mass. 305. 

54. Mass.—^Ray v. Mayor of Everett, 
supra. 

55 . Mass.—^Ricci v. Mayor of Ever- 
ett, 127 N.E.2d 669, 333 Mass. 766 
—Ray V. Mayor of Everett, 103 N. 
E.2d 269. 328 Mass. 305. 

56 . Colo.—^Board of Adjustment of 
City and County of Denver v. 
Kuehn, 290 P.2d 1114, 132 Colo. 
348. 

Conn.—St Patrick's Church Corpora¬ 
tion V. Daniels, 154 A. 343, 113 
Conn. 132. 

43 C.J. p 353 note 41. 

Creation or abolition of boards of ap¬ 
peais and adjustment see supra $ 
204. 

57. N.T.—St. Basirs Church v. Ker- 
ner, 211 N.Y.S. 470, 125 Misc. 626. 

Crotty V. Poersch, 129 N.Y.S.2d 
793. 

58 . Del.—^In re Auditorium, Inc., 84 
A.2d 698, 7 Terry 430, remanded 
Auditorium, Inc. v. Board of Ad¬ 
justment of Mayor & Council of 
Wilmington, 91 A.2d 628, 8 Terry 
373. 

Ky.—Goodrich v. Selllgman, 183 S.W. 

2d 625, 298 Ey. 863. 

La.—State ex rei. Bringhurst v. Zon¬ 
ing Board of Appeal and Adjust¬ 
ment, 4 So.2d 820, 198 La. 758. 
Md.—Windsor Hilis Imp. Ass’n v. 
Mayor & City Council of Baltimore, 
73 A.2d 631, 195 Md. 383. 

N.J.—James v. Board of Adjustment 
of Town of Montclair, 122 A.2d 660, 
40 N.J.Super. 206. 

N.Y.—Schroeder v. Kreuter, 132 N.Y. 
S.2d 144, 206 Misc. 198, affirmed 

136 N.Y.S.2d 637, 284 App.Div. 972, 
affirmed 127 N.E.2d 845, 308 N.Y. 
993—Property Owners Ass’n of 
Garden City Estates v. Board of 
Zoning Appeais of Incorporated 
Village of Garden City, 123 N.Y.S. 
2d 716, 2 Misc.2d 309—^Hoffman v. 
Murdock, 66 N.Y.S.2d 763, 186 Misc. 
486—^In re Durning, 241 N.Y.S. 539, 

137 Misc. 173, affirmed Durning v. 


Reville, 249 N.Y.S. 908, .232 App. 
Div. 790—^Hoffman v. Praad, 224 
N.Y.S. 694, 180 Misc. 667, affirmed 
229 N.Y.S. 868, 224 App.Div. 717. ap¬ 
peal dlsmissed 164 N.E. 574, 249 
N.Y. 637, motion denled 164 N.E. 
607, 249 N.Y. 620. 

Lake Mohopac Heights, Inc. v. 
Zoning Bd. of Appeais of Town of 
Carmel, 119 N.Y.S.2d 809. 

Ohio.—State ex rei. Shaker Sauare 
Co. v. Guion, App., 146 N.B.2d 144. 

Kreutz v. Dauderbaugh, Com.Pl., 
136 N.B.2d 627. 

Pa.—^Norwalk Truck Line Co., 78 Pa. 
Dist & Co. 264, 99 Pittsb.Leg.J. 
489. 

Wetherill v. Zoning Bd. of Ad¬ 
justment, Com.Pl., 5 Bucks Co. 264 
—^Application of Shade, Com.Pl., 30 
Erie Co. 262—Appeal of Costolo, 
Com.Pl., 93 Pittsb.Leg.J. 43—Ap¬ 
peal of Borough of Dormont, Com. 
Pl„ 88 Pittsb.Leg.J. 5. 

R.I.—^Di Palma v. Zoning Board of 
Review of Town of Bristol, 60 A. 
2d 779, 72 R,I. 286, 176 A.L.R. 399. 
Wis.—State v. Cooper, 230 N.W. 60, 
201 Wis. 369. 

43 C.J. p 354 note 43. 

Divesting tltle or rights 
The board of standards and ap¬ 
peais may not divest an owner of 
property of his title or rights in bed 
of Street. 

N.Y.—^Nemet v. Edgemere Garage & 
Sales Co., 73 N.Y.S.2d 921. 

DlscontiuiLanoe of buslness 

Where flre destroyed over flfty per 
cent of company’s piant, board of 
appeais was authorized under zoning 
regulations to order company to re¬ 
move stock and discontinue business. 
Conn.—State v. Hillman, 147 A. 294, 
110 Conn. 92. 

Derived from police power 

(1) Powers of boards of appeal or 
adjustment derive from munlcipal- 
ity's police power. 

R,I.—^Di Palma v. Zoning Bd. of Re¬ 
view of Town of Bristol, 60 A.2d 
779, 72 R.I. 286, 176 A.L.R. 399. 

971 


(2) Protection against flre hazard 

which such board gives community 

is proper exercise of police power. 

Md.—^Hoffman v. Mayor and City 
Council of Baltimore, 61 A.2d 269, 
187 Md. 693. 

59. Ala.—^Nelson v. Donaldson, 60 
So.2d 244, 266 Ala. 76. 

Conn.—Mabank Corp. v. Board of 
Zoning Appeais of City of Stam- 
ford, 120 A.2d 149, 143 Conn. 132. 

Ind.—^Anderson Lumber & Supply Co. 
V. Fletcher, 89 N.B.2d 449, 228 Ind. 
383. 

N.J.—^Dolan v. De Capua, 109 A.2d 
615, 16 N.J. 699—^Duffcon Concrete 
Products V. Borough of Cresskill, 
64 A.2d 347, 1 N.J. 609, 9 A.L.R.2d 
678. 

Giordano Sons v. Ciliberti, 91 A. 
2d 638, 22 N.J.Super. 179—Lacey 
V. Zoning Bd. of Adjustment of 
Hamilton Tp., Mercer County, 67 
A.2d 466, 4 N.J.Super. 422. 

Lynch v. Borough of Hillsdale, 
64 A.2d 723, 136 N.J.Law 129, af- 
flrmed 59 A.2d 622, 137 N.J.Law 
280. 

Pa.—^Evitts V. Board of Adjustment, 
Com.Pl., 42 Del.Co. 276—Appeal of 
Deiter, Com.Pl., 68 LackJur. 86— 
Nugent V. Whltemarsh Tp., Com. 
Pl., 68 Montg.Co. 98. 

60 . Pa.—^Lukens v. Zoning Bd. of 
Adjustment of Ridley Tp., Del. 
County, 80 A.2d 765, 367 Pa. 608. 

61 . Ala. — ^Nelson v. Donaldson, 50 
So.2d 244, 265 Ala. 76. 

N.J.—^Duffcon Concrete Products v. 
Borough of Cresskill, 64 A.2d 347, 
1 N.J. 609, 9 A.L.R.2d 678. 

Tzeses v. Board of Trustees of 
Village of South Orange, 91 A.2d 
588, 22 NJ.Super. 45. 

N.Y.—Wernert v. McHaffle, 168 N.Y. 
S.2d 438. 

62 . Ala.—^Nelson v. Donaldson, 60 
So.2d 244, 256 Ala. 76. 

N.J.—^Duffcon Concrete Products v. 
Borough of Cresskill, 64 A.2d 347, 
1 N.J. 509, 9 A.L.R.2d 678. 
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conform to such ordinances, not that the ordinances 
themselves must provide specifically for such rules.®^ 

Employment of assistants, The board of adjust- 
ment may be authorized to employ an attorney and 
clerical personnel necessary to fui fili its function.®^ 

§ 208. - Legislative Power 

Zoning boards of appeais or adjustment have no ieg- 
Islative power. 

In view of the fact that boards of appeais or ad¬ 
justment are not legislative bodies, as discussed 
supra § 205, they do not exercise legislative power,®® 
and may not be invested with a valid exercise of 
such power on behalf of the municipality.®® It fol- 
lows that they are without power to modify, amend, 
or repeal the general rules and regulations of a 
zoning ordinance,®*^ although, as shown infra-§ 278, 
they generally have power to grant variances or 
excepjfcions. 

Progressive planning for a city is not the func- 
tion of a zoning board of review.®® 

§ 209. -Judicial or Quasi-Judicial Power 

Zoning boards of appeais or adjustment may not pass 


on the validity of the act or ordlnance under which they 
are authorized to act, and In the absence of provisions 
conferring such power they have no power to determine 
the status of the use of property or to issue Injunctions, 
although they perform quasi-judicial functions and act 
In a quasl-judiciai capacity. 

Since, as discussed supra § 205, zoning boards of 
appeais or adjustment, are not courts, they may not 
pass on the constitutionality or validity of the act or 
ordinance under which they are authorized to act;®® 
and, in the absence of provisions expressly or im- 
pliedly conferring such power, they have no power 
to determine the status of the use of property,70 as 
that certain property enjoyed a nonconforming use 
status,7i and possess no original jurisdiction to act 
on an application for a change from one noncon¬ 
forming use in a residential district to a different 
nonconforming use.72 Furthermore, tliey do not 
have general injunctive power, the remedy in case 
of a threatened violation being to apply to the 
courts.7® 

In accordance, however, with the rule discussed 
supra § 205, that such boards are regarded as quasi- 
judicial bodies, it has been held that they exercise 
or perform quasi-judicial functions^^ and act in a 


63. N.H.—Stone v. Cray, 200 A. 517, 
89 N.H. 483. 

64. N.J.—^Tomko V. Vlssers, 121 A.2d 
502, 21 N.J. 226. 

65. Cal,—^Bemstein v. Smutz, 188 
P.2d 48, 83 C.A.2d 108. 

Mo.—^Phillips V. Board of Adjust¬ 
ment of City of Bellefontalne 
Nelffhbors, App., 308 S.W.2d 765— 
State ex reL Croy v. City of Ray- 
town, App., 289 S.W.2d 153—Ad- 
ams V. Board of Zoningr Adjust¬ 
ment of Kanseis City, App., 241 S. 
W.2d 86. 

N.T.—Stevens v. Connor, 120 N.T.S.2d 
345. 

Tex.—^Harrinirton v. Board of Ad¬ 
justment of City of Alamo 
Heights, Bexar County, Civ.App., 
124 S.W.2d 401, error refused. 

Power to revlew act which is part of 
legislative process see infra § 210. 

66. Tex.—^Texas Consol. Theatres v. 
Pittillo, CivA.pp., 204 S.W.2d 396. 

67. Cal.—^Bemstein v. Smutz, 188 P. 
2d 48, 83 C.A.2d 108. 

Ind.—Antrim v. Hohlt, 108 N.B.2d 
197,122 lnd.App. 681. 

Ky.—^Moore v. City of Lexington, 
218 S.W.2d 7, 309 Ky. 671. 

Mich.—Smith v. Building Inspector 
for Plymouth Tp., 77 N.W.2d 832, 
846 Mlch. 57. 

Mo.—^Fairmont Inv. Co. v. Woerman, 
210 S.W.2d 26, 357 Mo. 625—State 
ex reL Nigro v. Kansas City, 27 S. 
W.2d 1030, 325 Mo. 95. 

Phillips V. Board of Adjustment 
of City of Bellefontaine Neighbors, 


App., 808 S.W.2d 765—Adams v. 
Board of Zoning Adjustment of 
Kansas City, App., 241 S.W.2d 35. 

N.C.—James v. Sutton, 50 S.B.2d 300, 
229 N.a 515—L»ee v. Board of Ad¬ 
justment of City of Rocky Mount 
37 S.B.2d 128, 226 N.C. 107, 168 
A.L..R. 1. 

Pa.—Appeal of Volpe, 121 A.2d 97, 
384 Pa. 874. 

Schauh V. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A. 
2d 292, 180 Pa.Super. 105. 

Kuznowski v. Board of Zoning 
Appeais, Com.Pl., 53 Lack.Jur. 53 
—City of WiUiamsport v. Grieco, 
Com.Pl., 6 Lycomlng 76—Straw- 
bridge v. Horsham Tp., Com.Pl., 71 
Montg.Co. 246, set aside 72 Montg. 
Co. 117. 

R. I,—^Harte v. Zoning Bd. of Review 
of City of Cranston, 91 A.2d 83, 80 
R.I. 43—^Matteson v. Zoning Bd. 
of Review of City of Warwick, 84 
A.2d 611, 79 R.I. 121. 

S. D.—Graves v. Johnson, 63 N.W.2d 
341, 76 S.D. 261. 

68. R.I.—Plynn v. Zoning Bd. of 
Review of City of Pawtucket, 78 
A.2d 808, 77 R.I. 118. 

69 . Colo.—Cross V. Bllett, 221 P.2d 
923, 122 Colo. 278. 

Ga.—^Toomey v. Norwood Realty Co., 
89 S.B.2d 265, 211 Ga. 814. 

Mich.—^Long v. City of Highland 
Park, 45 N.W.2d 10, 329 Mich. 146. 

N.T.—^Baddour v. City of Long Beach, 
18 N.B.2d 18, 279 N.T. 167, 124 A. 
L.R. 1003. I 


Selleck v. Waterbury, 18 N.T.S. 
2d 691, 257 App.Div. 753—Cherry 
V, Brumbaugh, 7 N.T.S.2d 956, 265 
App.Div. 880. 

Munlcipal Gas Co. v. Nolan, 201 
N.T.S. 682, 121 Mlsc. 606, afflrmed 
202 N.T.S. 939, 208 App.Div. 793— 
Lyle V. Avis, 148 N.T.S.2d 874, 1 
Mlsc.2d 880—Consolidated Edison 
Co. of N. T. V. Village of Briar- 
cliff Manor, 144 N.T.S.2d 379, 208 
Misc. 295. 

Pa.—Cohen v. Cheltenham Tp., Com. 
Pl., 69 Montg.Co. 299. 

70. N.T.—^Foss V. Town of Oyster 
Bay, 146 N.T.S.2d 682. 

71. N.T.—^Poss V. Town of Oyster 
Bay, supra. 

72. R.I.—^M. & Li. Die & Tool Co. v. 
Board of Review of City of New- 
port, 76 A.2d 637, 77 R.I. 443— 
Garreau v. Board of Review of City 
of Newport. 63 A.2d 214, 76 R.I. 
44. 

73. N.T.—^Lake Mohopac Heights, 
Inc. V. Zoning Bd. of Appeais of 
Town of Carmel, 119 N.T.S.2d 809. 

74. Ala.—^Nelson v. Donaldson, 50 
So.2d 244, 255 Ala. 76. 

Mass.—^Murphy v. Boston, 107 N.E. 
378, 220 Mass. 73. 

N.J.—^Herman v. Board of Adjust¬ 
ment of Parslppany-Troy Hilis Tp., 
Morris County, 102 A2d 73, 29 N. 
J.Super. 164—^Kurowskl v. Board 
of Adjustment of City of Bayonne, 
78 A.2d 429, 11 N.J.Super. 438. 

Lynch v. Borough of Hillsdale, 
54 A.2d 723, 136 N.J.Law 129, af- 
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quasi-judicial capacity.'^^ jnay be vested 

with original jurisdiction in certain proceedings,76 
and may be empowered to hear and rule on a peti- 
tion requesting interpretation and enforcement of 
a provision of the zoning ordinanceJ^ 

Subpoem, The chairman of a zoning board may 
have the power to issue subpoenas for the attend- 
ance of witnesses,*^^ and the production of records.'^^ 

Administration of oath, The chairman of the 
board has power, under some regulations, to admin¬ 
ister oaths at the hearing before the board.^o 

§ 210.-Appellate Jurisdiction 

Boards of 'appea! or adjustment may have Jurisdiction 
under the zoning laws to hear and decide appeais from 
orders or determinations made by zoning offlclals. 

Boards of appeal or adjustment may have appel¬ 
late jurisdiction and under some zoning laws 

such a board is empowered to hear and decide ap¬ 
peais from any order, requirement, or determination 
made by zoning officials pursuant to statutes author- 
izing them to amend, modify, and rezone property.^^ 
Where, however, the zoning act confers on the board 
the power to hear and decide appeais from orders 


ZONING §§ 209-210 

of an administrative ofl&cial or agency in the en¬ 
forcement of the zoning ordinance, the board has no 
power to review an action of a city planning board 
in overruling objections to a tentative zoning ordi¬ 
nance, which is part of the legislative process in the 
enactment of the ordinance and not an administra¬ 
tive act.^^ 

A board of appeais has no jurisdiction to entertain 
an application to review a ruling made for the pur- 
pose of obtaining an opinion which would be essen- 
tially of an advisory nature.^^ Moreover, appel¬ 
late jurisdiction cannot be exercised unless the of- 
ficer from whose decision the appeal was taken had 
the authority in law to entertain and act on the par- 
ticular application under consideration;^^ jjut a de¬ 
cision, made by an administrative official empowered 
to make it, that a particular business constitutes a 
continuation of a nonconforming use is reviewable 
by the board of adjustment 86 

The board, on appeal from an order of a zoning 
inspector, has power to reverse or affirm, wholly or 
partly, or to modify the order of the inspector,8*^ 
and has ali the powers possessed by the inspector 


flrmed 69 A.2d 622, 137 N.J.Law | 
280—Potts V. Board of Adjustment 
of Borougrh of Princeton, 43 A.2d 
860, 183 N.JXaw 230. 

Tex,—Texas Consol. Theatres v. Pit- 
tlllo, Clv.App., 204 S.W,2d 396. 

Vt.—Thompson v. Smith, 129 A.2d 
638, 119 Vt 488. 

ProoeediASTS held aiiasi Judicial in 
oharaotar 

N.Y.—^McGarry v. Walsh, 210 N.Y.S. 
286, 213 App.Div. 289. 

43 C.J. p 353 note 30. 

75. Conn.—Spesa v. Zoning Bd. of 
Appeais of City of New London, 
109 A.2d 362, 141 Conn. 653—Wat- 
son v. Howard, 86 A.2d 67, 138 
Conn. 464—^Wadell v. Board of Zon¬ 
ing Appeais of City of New Haven, 
68 A.2d 152, 136 Conn. 1—Burr v. 
Bago, 180 A. 444, 120 Conn. 287. 

lowa.—^Anderson v. Jester, 221 N.W. 
354, 206 lowa 452. 

Ky.—Goodrich v. Selllgman, 183 S. 
W.2d 626, 298 Ky. 863. 

Md.—^Heath v. Mayor and City Coun- 
cil of Baltimore, 49 A.2d 799, 187 
Md. 296. 

3dass.—Coleman v. Board of Appeal 
of Buildlng Department of Boston, 
183 N.E. 166, 281 Mass. 112. 

17.J.—^Lynch v. Borough of Hillsdale, 
64 A.2d 723, 136 N.J.Law 129, af- 
flrmed 59 A.2d 622, 137 N.J.Law 280 
—^Hendey v. Ackerman, 136 A. 733, 
103 N.J.Law 306, followed in Mar- 
vin V. Board of Adjustment of 
Town of Westfleld, 137 A. 924, 5 N. 
J.Misc. 668. 


N.Y.—^Biker v. Board of Standards 
and Appeais of City of New York, 
234 N.Y.S. 42, 225 App.Div. 670. 
N.C.—^Lee v. Board of Adjustment 
of City of Rocky Mount, 37 S.B.2d 
128, 226 NC. 107, 168 A.L.R. 1— 
State V, Roberson, 150 S.B. 674, 
198 N.C. 70. 

TVyo.—^In re Mcinemey, 84 P.2d 35, 
47 Wyo. 258. 

CanjLOt act otherwise 
It has been said that the board 
can in no sense act otherwise than 
in a quasi-Judicial capacity, and that 
it does not perform a single adminis¬ 
trative or legislative act. 

N.Y.—People v. Leo, 198 N.Y.S, 397, 
120 Misc. 356, afflrmed 212 N.Y.S. 
897, 216 App.Div. 696. 

78. Mich.—Osius v. City of St. Clair 
Shores, 76 N.W.2d 25, 344 Mich. 
693. 

Deliberations slmilar to those of 
oourts 

Board passes on matters formally 
brought to Its attention much the 
same as courts. 

N.Y.—People v. Leo, 198 N.Y.S. 397, 
120 Misc. 355, aJSrmed 212 N.Y.S. 
897, 215 App.Div. 696. 

77. N.Y.—Crotty v. Poersch, 129 N. 
Y.S.2d 793. 

78. N.J.—Tomko v. Vissers, 121 A. 
2d 502, 21 N.J. 226. 

79. N.J.—^Tomko v. Vissers, supra. 

80. N.J.—^Tomko v. Vissers, supra. 
8L Mich.—Osius v. City of St Clair 
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Shores, 75 N.W.2d 25, 344 Mich. 
693. 

Administrative review of proceedings 
relating to permits and certificates 
see infra §§ 262-267. 

Appellate tribunal 
As its name generally Implies, a 
board of appeais or adjustment is an 
appellate tribunal. 

Conn.—^Burr v. Rago, 180 A. 444, 120 
Oonn. 287. 

43 O.J. p 353 note 34. 

Puipose of statutes providius ap« 
peals to zoning board of adjustment 
for persons aggrieved by decision of 
administrative offlcers in enforce¬ 
ment of zoning ordinance that any 
alleged error should flrst be passed 
on by local board charged with su- 
pervising administration of ordi¬ 
nance. 

N.H.—Carrick v. Langtry, 108 A.2d 
646, 99 N.H. 251. 

82. Ga.—^Kirkpatrick v. Candler, 53 
S.E.2d 889, 205 Ga. 449. 

83. Ga.—Gay v. City of Lyons, 74 
S.E.2d 839, 209 Ga. 599. 

84. N.Y.—^Kent Stores v. Murdock, 
106 N.Y.S.2d 111, 278 App.Div. 946. 

85. R.I.—M. & L. Die & Tool Co. v. 
Board of Review of City of New- 
port, 76 A.2d 537, 77 R.I. 443. 

86. Tex.—City of DaUas v. Bosen- 
thal, C1V.APP., 239 S.W.2d 636, re- 
fused no reverslble error. 

87. N.Y.—^Lake Mohopac Heights, 
Inc. V. Zoning Bd. of Appeais of 
Town of Carmel, 119 N.Y.S.2d 809. 



101 C.J.S. 


§§ 210-212 ZONING 


with respect to the making of a cease ajid desist or- 

der.88 


§ 211. -Exercise of Powers 

The powers of zoning boards of appeale or adjust- 
ment must be exercised wlthin their proper llmits; but 
in the exercise thereof, such boards are endowed with 
wide and iiberai discretion. 

The powers of zoning boards of appeals or ad- 
justment must be exercised within their proper 
limits,89 and any action taken by them beyond their 
authority is void and subject to attack for want of 
jurisdiction at any time an attempt is made to en- 
force claims founded on such action.^^J Thus, the 
board may not prohibit a use of property permis- 
sible in Ilie absence of an ordinance and equally 
permissible under the terms of an ordinance.^1 


Discretion in exercise of power. In the exercise 
of their powers boards of appeals or adjustment 
are endowed with wide and liberal discretion, ^2 
which must be soundly exercised,^3 and which may 
not be abused.®^ So, if the construction by the board 
of a zoning ordinance as applied to a particular 
piece of property and a particular set of facts is so 
arbitrary and unreasonable as to resuit in an inva- 
sion of property rights, the action of the board there- 

under will be invalidated.^5 

§ 212. Procedure 

The proceedings before a board of appeals and ad¬ 
justment are informai, but they must substantiaiiy con- 
form to requirementa Imposed by statute and ordinance. 

Proceedings before a zoning board of appeals or 
adjustment are informai,^® and the rules of practice 
should not be rigidly applied,^^ but the proceedings 


88. N.T.—Lake Mohopac Heights, 
Inc. V. Zoning Bd. of Appeals of 
Town of CJarmel, supra. 

89. Md.—Applestein v. Osborne, 143 
A. 666, 156 Md. 40. 

Mich.—^Anchor Steel & Conveyor Co. 
V. City of Dearborn, 70 2Sr.W.2d 763, 
342 Mich. 361. 

N.J.—^Hendey v. Ackerman, 136 A. 
733, 103 N.XLaw 805, followed in 
Marvln v. Board of Adjustment of 
Town of Westfteld, 137 A. 924, 6 N. 
J.M1SC. 668. 

N.Y.—People v. Walsh, 199 N.T.S. 
534, 120 Misc. 467—^People v. Leo, 
180 N.T.S. 663, 110 Misc. 516, af- 
flrmed 183 N.T.S. 954, 193 App.Div. 
910, afflrmed 180 N.E. 910, 230 N.T. 
602. 

S.D.—Corpus Juris dted. iu City of 
Sioux Falis v. Bessler, 5 N.W.2d 
633, 634, 68 S.D. 635. 

Vt.—^Thompson v. Smith, 129 A.2d 
638, 119 Vt. 488. 

43 C.X p 354 note 60. 

90. N.T.—^Kaufman v. City of Glen 
Cove, 45 N.T.S.2d 53, 180 Misc. 349, 
afflrmed 42 N.T.S.2d 508, 266 App. 
Div. 870. 

R.L—Di Palma v. Zoning Bd. of Re- 
view of Town of Bristol, 60 A.2d 
779, 72 R.I. 286, 175 A.L.R. 399. 

91. Mich.—Anchor Steel & Conveyor 
Co. V. City of Dearborn, 70 N.W. 
2d 753, 842 Mich. 361--Teglund v. 
Dodge, 26 N.W.2d 161, 816 Mich. 
185. 

92. Conn.—^Devaney v. Board of Zon¬ 

ing Appeals of City of New Haven, 
122 A.2d 303, 143 Conn. 322— 

Abramson v. Zoning Bd, of Ap¬ 
peals of Town of Westport, 120 A. 
2d 827, 143 Conn. 211—Talmadge v. 
Board of Zoning Appeals of City 
of New Haven. 109 A.2d 253, 141 
Conn. 639. 

Md.—Aaron v, City of Baltlmore, 114 
A.2d 639, 207 Md. 401—Board of 
Zoning .^peals of Howard Cdun- 


ty V. Meyer, 114 A.2d 626, 207 Md. 
389—Oursler v. Board of Zoning 
Appeals of Baltimore County, 104 
A.2d 668, 204 Md. 397. 

N.J.—Tomko V. Vissers, 121 A.2d 602, 
21 N.J. 226. 

Lynch v. Borough of Hillsdale, 
64 A.2d 723, 136 N.J.Law 129, af- 
firmed 59 A.2d 622, 137 N.XLaw 
280. 

N.T.—Chandler v. Corbett, 86 N.T.S. 
2d 646, 274 App.Div. 1073. 

Magde v. Crowley, 102 N.T.S.2d 
271, 200 Misc. 109. 

Zeltner v. Board of Appeals of 
Incorporated Village of Great Neck, 
136 N.T.S.2d 351. 

Pa.—Sylvester v. Board of Zoning 
Appeals, Com.Pl., 60 Lack.Jur. 200 
—^Appeal of Robinson, Com.Pl., 47 
Lu 2 .Leg.Reg. 51—Appeal of T. M. 
C. A., Com.Pl., 68 Montg.Co. 175. 

93. CaL—^Desert Turf Club v. Board 
of Supervisors, 296 P.2d 882, 141 C. 
A.2d 466. 

Conn.—^Kamerman v. Leroy, 60 A.2d 
175, 133 Conn. 232—St. Patrick’s 
Church Corporation v. Daniels, 164 
A. 343, 113 Conn. 132. 

Md.—Aaron v, City of Baltimore, 114 
A.2d 639, 207 Md. 401. 

Mass.—Coleman v. Board of Appeal 
of Building Department of Boston, 
183 N.E. 166, 281 Mass. 112. 

Neb.—^Prank v. Russell, 70 N.W.2d 
306, 160 Neb. 364. 

N.J.—Siegel v. Board of Adjustment 
of City of Newark, 60 A.2d 626, 137 
N.J.Law 423—^Lynch vl Borough of 
Hillsdale, 64 A.2d 723, 136 N.J. 
Law 129, afflrmed 59 A.2d 622, 137 
N.J.Law 280. 

Pa.—Tometta v. Whitemarsh Tp., 67 
Pa.Dlst. &Co. 691, 66 Montg.Co. 49 
—^Drago V. Board of Adjustment 
of Borough of Norristown, 53 Pa. 
Dist. & Co. 380, 61 Montg.Co. 139. 

Rubin V. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 5 Bucks Co. 207— 
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Tagiello v. Board of Zoning Ap¬ 
peals, Com.Pl., 53 Lack.Jur. 21— 
Schmitz V. Abington Tp., Com.Pl., 
68 Montg.Co. 267—^Appeal of Berg, 
Com.Pl., 66 Montg.Co. 194—^Appeal 
of Carbide & Carbon Chemicals 
Corp., Com.Pl., 66 Montg.Co. 173. 

48 C.J. p 354 note 46. 

Where guldes presorlbed 

In exercising its discretion under 
zoning ordinance which requires 
board of appeals to approve plan and 
location of operation of certaln en- 
terprises and which provides, in its 
preamble, guides for exercise of dis¬ 
cretion in accordance with objective 
of zoning ordinance, board must con- 
sider every factor in plan of opera¬ 
tion which would have bearing on 
purposes for which ordinance was 
enacted, and must determine wheth- 
er particular proposed plan will not 
confillct with those purposes. 

Wis.—Smith v. City of Brookfield, 74 
N.W.2d 770, 272 Wis. 1. 

94. N.T.—Boyd V. Walsh, 216 N.T. 

S. 242, 217 App.Div. 461. 

43 C.J. p 354 note 47. 

95- N.T.—^Diocese of Rochester v. 
Planning Bd. of Town of Brighton, 
136 N.E.2d 827, 1 N.T.2d 608, 164 
N.T.S.2d 849. 

96. Conn.—^Mitchell Land Co. v. 
Planning & Zoning Board of Ap¬ 
peals of Town of Greenwich, 102 
A.2d 816, 140 Conn. 627—Parsons 
V. Board of Zoning Appeals of New 
Haven, 99 A.2d 149, 140 Conn. 290 
—Saporiti v. Zoning Board of Ap¬ 
peals, 78 A.2d 741, 137 Conn. 478. 

N.T.—Fox V. Adams, 134 N.T.S.2d 
534. 

R.I.—^Woodbury v. Zoning Bd. of Re- 
view of City of Warwick, 82 A.2d 
164, 78 R.I. 319. 

97. Ky .—Goodrich v. Selligman, 183 
S.W.2d 625, 298 Ky. 863. 
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must substantially follow the provisions of the 
statute or ordinance.^S The rule-making power 
given the board contemplates that certain stand- 
ards of guidance will be promulgated to insure an 
orderly hearing, but a rigid formality is neither 
practical nor necessary.^^ The only requirement 
is that the conduct of the hearing shall not violate 
the fundamentals of natural justice.i 

Petition or notie e of appeaU Ordinarily, the board 
acts on the presentation of a petition or notice of 
appeal,2 sufficiently stating the grounds of com- 
plaint,3 made by any person or persons aggrieved.^ 

Time for appeal. When authorized to do so, the 
board may, and should, fix a reasonable time within 
which it will entertain appeals,^ In particular cases 
where justice requires it, the board has power to 
extend the time of appeal.® Failure properly to ob- 
ject that the appeal was not taken in time is a waiver 
of such objection.7 


ZONING §§212-213 

§ 213. -Notice, Hearing, and Evidence 

There must be compliance with etatutory requlre- 
ments as to notice and hearing. 

In the absence of statute the board may, in a 
proper case, exercise its judgment and discretion 
without the hearing of witnesses.® Ordinarily, how- 
ever, it is necessary to give due notice of hearings 
before the board^ to ali persons interested,!® as 
wcll as to the public.^i An insufficiency of a notice 

of hearing is waived by appearance.^^ 

Pursuant to the required notice, a hearing is gen- 
erally had,l® at which any proper party may ap- 
pear in person^^ or by attorney;!® and, under stat- 
utes and ordinances so requiring, meetings of the 
board must be open to the public,i® and a non- 
public meeting at the horne of the chairman of the 
board held for the purpose of completely discussing, 
prior to the public meeting, what the law is and any 
other factors which might come up is improper.17 

Where no particular method of procedure for 
the conduct of hearings is prescribed, the hearings 


N.Y.—^West Side Mortgr. Co. v. Leo, 
174 N.Y.S. 461. 

98. N.T.—^Palmer v. Mann, 201 N.Y. 

S. 525, 206 App.Div. 484. 

43 O.J. p 355 note 68. 

99. N.J.—Tomko v. Vlssers, 121 A. 
2d 502, 21 K.J. 226. 

1. Conn.—^Mitchell Land Co. v. Plan- 
ning and Zoning Bd, of Appeals of 
Town of Greenwich, 102 A.2d 316, 
140 Conn. 527—^Parsons v. Board of 
Zoning Appeals of City of New 
Haven, 99 A.2d 149, 140 Conn. 290. 

а. N.Y.—People v, Walsh, 196 N.Y. 
S. 672, 203 App.Div. 468. 

3. N.Y.—^People v. Walsh, supra. 

4 . Mass.—Ayer v. Boston Comrs. on 
Height of Bldgs., 136 N.E. 338, 242 
Mass. 30. 

43 C.J. p 355 note 72. 

Adjolnis.sr nelffhhors have status to 
object to any zoning procedure which 
affects them. 

Pa.—Seeney v. Dintenfass, Inc., 6 Pa. 
Dist.&Co. 289. 

Tenant is a “party aggrieved” who 
may appeal to zoning board of ad- 
Justment from adverse decision of a 
zoning official. 

Pa.—Nicholson v. Zoning Bd. of Ad- 
justment of City of Allentown, 140 
A.2d 604, 392 Pa. 278. 

5. N.J.—Oliva V. City of Garfield, 
62 A.2d 673, 1 N.J. 184. 

N.Y,—People v. Walsh, 196 N.Y.S. 
672, 203 App.Div. 468. 

б. N.Y.—^People v. Walsh, supra. 

7. N.Y.—West Side Mortg. Co. v. 
Leo, 174 N.T.S. 461. 


8. N.Y.—Aisloff V. Murdock, 81 N.Y. 
S.2d 872, appeal dismissed in part, 
modifled in part on other grounds 
Application of Aisloff, 94 N.T.S.2d 
226, 276 App.Div. 907. 

9. Conn.—^Parsons v. Board of Zon- 
ing Appeals of City of New Haven, 
99 A.2d 149, 140 Conn. 290. 

Md.—^Walker v. Board of County 
ComTs of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 350 U.S. 902, 100 L. 
Ed. 792. 

N.J.—Oliva V. City of Garfield, 62 A 
2d 673, 1 N.J. 184. 

R.I.—^Rlchard v. Woonsocket Board 
of Hevlew, 129 A 736. 

43 C.J. p 355 note 78. 

10. N.Y.—McGarry v. Walsh, 210 N. 
Y.S. 286, 213 App.Div. 289. 

43 C.J. p 365 note 79. 

Asoertainmexit of persons entltled 
In absence of any specific statu- 
tory requirement, board of adjust- 
ment was required to make reason¬ 
able efforts to ascertain correct ad- 
dresses of owners of property to be 
notifled of a hearing of board with 
respect to changes in zoning.- 
Mass,—Co-Ray Bealty Co. v. Board 
of Zoning Adjustment of Boston, 
101 N.E.2d 888, 328 Mass. 103. 

11- R.I.—^Richard v. Woonsocket 
Board of Review, 129 A 736. 

12. Ind.—^Keeling v. Board of Zon¬ 
ing Appeals of City of Indianap- 
olis, 69 N.E.2d 613, 117 lnd.App. 
314. 

13. Pa.—Jones v. Lewis, 7 Pa.Dist. 
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&Co. 785, 27 Lack.Jur. 60, 17 Mun. 
L.R. 253. 

43 C.J. p 355 note 88. 

14- R.I.—^Richardy v. Woonsocket 
Board of Review, 129 A 736. 

15- R.I,—Richard v, Woonsocket 
Board of Review, supra. 

18. N.Y.—^Blum V. Board of Zoning 
and Appeals of Town of North 
Hempstead, 149 N.Y.S. 2d 6, 1 Misc. 
2d 668. 

Ohio.—^Hardy v. Horst, Com.Pi., 101 
N.B.2d 398. 

Pa.—Jones v. Lewis, 7 Pa.Dist. & Co. 
785, 27 Lack.Jur. 60, 17 Mun.L.R. 
253. 

43 C.J. p 355 note 88. 

'^Bzecatlve sessloxL” 

(1) An “exeeutive session” of a 
public board is one from which pub¬ 
lic is excluded and at which only 
such selected persons as board may 
invite are permitted to be present. 
N.Y.—^Blum V. Board of Zoning and 

Appeals of Town of North Hemp¬ 
stead, 149 N.T.S.2d 5, 1 Misc.2d 
668 . 

(2) Aetion taken by board of zon¬ 
ing and appeals while in exeeutive 
session with public excluded is il- 
legal and void and invalidity of such 
actlon is not cured by an announce- 
ment subsequently made at a public 
meeting, of actlon already taken at 
exeeutive session. 

N.Y.—^Blum v. Board of Zoning and 
Appeals of Town of North Hemp¬ 
stead, 149 N.Y.S.2d 5, 1 Mlsc.2d 
668 . 

17. Ohio.—^Hardy v. Horst, Com.Pl.s 
101 N.E.2d 398. 
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must be governed by established rules of procedure 
applicable generally to administrative tribunals.^s 
Although proceedings before the board are not car- 
ried out under the striet rules of evidence,i9 one may 
not be deprived of the right to produce relevant 
evidence,20 or be fairly apprised of thfi facts on 
which the board is asked to act.^^ Under a stat¬ 
ute to such effect, ali witnesses appearing before the 
board are required to be sworn,22 but under others it 
has been held that the swearing of witnesses is not 
necessary,23 or may be waived.^^ A stenographic 
record of the hearing is not required in the absence 
of an express provision to that effect.25 

Parties appearing before a zoning board are en- 
titled to cross-examination of witnesses;^® and the 
board may not control proceedings before it by re- 
quiring that attomeys desiring to cross-examine 
witnesses ask their questions through the board.^*^ 

The board must weigh the evidence presented to 
it,28 but it has the right to disregard and disbelieve 
evidence which in its judgment is not credible, al¬ 
though there is no countervailing evidence to dispute 
or contradict it28 Statements of counsel made in 
the hearing, where they are subject to contradiction 
from the opposition, are entitled to such weight and 


credence as the board deems them worthy to re- 

ceive.20 

§ 214. -Detennination 

The decislon of the board shouid be based on prop- 
er!y established facts, and be assented to by the required 
number of members of the board. 

The board of appeals or adjustment must deter- 
mine the facts.81 Unless otherwise required by stat¬ 
ute, the board is not required to make findings of 
fact on which it bases its action,22 although dis- 
closure in its minutes of the reasons for its deci- 
sion is highly desirable;^* but under some statutes 
the board is required to render findings of fact and 
conclusions of law.24 The detennination of the 
board shouid be governed by the law as it exists at 
the time the matter is heard.26 

According to some decisions, the findings or de- 
termination of the board shouid be based only on 
facts established by evidence in a proper hearing be¬ 
fore it.86 On the other hand it has been held that 
the board may act on facts known to it although 
they are not produced at the hearing, 8 7 or may make 
its own survey,88 but it may not acquire evidence 
outside of a hearing room in the absence of the par¬ 
ties and their attomeys and then base its determina- 
tion, even in part, on such information.88 


la 111.—^Fllck V. Gately, 66 N.E.2d 
137, 828 IlLApp. 81. 

19. Conn.—^Mitchell Land Co. v. 

Planning & Zoning: Bd. of Appeals 
of Town of Greenwlch, 102 AvZd 
316, 140 Conn. 627—Parsons v. 

Board of Zoning: Appeals of City of 
New Haven, 99 A.2d 149, 140 Conn. 
290. 

20. Conn.—^Parsons v. Board of Zon¬ 
ing: Appeals of City of New Haven, 
supra. 

21. Conn.—^Parsons v. Board of Zon¬ 
ing Appeals of City of New Haven, 
supra. 

22. 111.—^Flick V. Gately, 65 N.B.2d 
137. 328 ni.App. 81. 

23. N.J.—^Tomko v. Vissers, 121 A. 
2d 602, 21 N.J. 226. 

24. N.J.—Sclxaible v. Board of Ad¬ 
justment, 49 A.2d 60, 134 N.J.Iiaw 
473. 

25. N.J.—Tomko V. Yissers, 121 A. 
2d 602, 21 N.J. 226. 

26. Conn.—^Parsons v. Board of Zon¬ 
ing Appeals of City of New Bteiven, 
99 A2d 149, 140 Conn. 290—Wa- 
dell V. Board of Zoning Appeals of 
City of New Haven, 68 A.2d 162, 
136 Conm 1. 

27. Conn.—Wadell v. Board of Zon¬ 
ing Appeals of City of New Haven, 
supra. 

29^ Ho.—^Yeal v. Lelmkuehler, App., 
249 S.W.2d 491, certiorari denied 


78 S.Ct. 336, 344 XT.S. 918, 97 L.Ed. 
704. 

Evldeiioa bald saflloient 
Md.—Oursler v. Board of Zoning Ap¬ 
peals of Baltlmore County, 104 A. 
2d 568, 204 Md. 397. 

N.T.—^People ex rei. Natale v. Mur- 
dodk, 86 N.T.S.2d 492, 276 App.Hiv. 
676, afflrmed 87 N.B,2d 60, 299 N.Y. 
637. 

29. Mo.—Carroll Const. Co. v. Kan- 
sas City, App., 278 S.W.2d 817— 
Veal V. Lieimkuehier, App., 249 S. 
W.2d 491, certiorari denied 73 S. 
Ct 336, 844 U.S. 913, 97 L.El. 704. 

30. Conn.—McMahon v. Board of 
Zoning Appeals of City of New Ha¬ 
ven, 101 A.2d 284. 140 Conn. 433— 
Parsons v. Board of Zoning Ap¬ 
peals of City of New Haven, 99 A. 
2d 149, 140 Conn. 290. 

31. Mo.—^Veal v. Lelmkuehler, App., 
249 S.W.2d 491, certiorari denied 
73 S.Ct. 336, 344 U.S. 913, 97 L.Ed. 
704. 

32. Conn.—^Miller v. Zoning Bd. of 
Appeals of City of Hartford, 87 A. 
2d 808, 138 Conn. 610—Saporiti v. 
Zoning Bd. of Appeals of Town of 
Manchester, 78 A.2d 741, 137 Conn. 
478. 

33. Conn.—Saporiti v. Zoning Bd. of 
Appeals of Town of Manchester, 
supra. 

34. Ohio.—Hardy v. Horst, Com.Pl., 
i 101 NJ52.2d 898—A. Dicillo & Sons 


Inc. V. Chester Zoning Board of 
Appeals, Com.PI., 98 N.E.2d 362. 

35. N.y.—West Side Mortg. Co. v. 
Leo, 174 N.Y.S. 461. 

38. 111.—Plick V. Gately, 66 N.E.2d 
137, 328 IlUApp. 81. 

Md.—^Aaron v. City of Baltlmore, 114 
A2d 639, 207 Md. 401. 

N.J.—^Izenberg v, Board of Adjust¬ 
ment of City of Paterson, 114 A.2d 
732, 36 N.J.Super. 683. 

Pa.—^Appeal of Bowtiuch, Com.Pl., 49 
LackJur. 209—^Nugent v. White- 
marsh Tp., Com.Pl., 68 Montg.Co. 
98. 

37. Conn.—^Hlavatl v. Board of Ad¬ 
justment of City of New Britain, 
116 A.2d 604, 142 Conn. 669—Par¬ 
sons v. Board of Zoning Appeals of 
City of New Haven, 99 A2d 149, 140 
Conn. 290—Dadukian v. Zoning Bd. 
of Appeals of City of Bridgeport, 
68 A.2d 123, 136 Conn. 706—^Mrowka 
V. Board of Zoning Appeals, 65 A. 
2d 909, 134 Conn. 149. 

N.Y.—Community Synagogue v. 

Bates, 136 N.B.2d 488, 1 N.Y.2d 
446, 154 N.Y.S.2d 15. 

Russo V. Stevens, 173 N.Y.S.2d 
844—Innet v. Liberman, 166 N.Y.S. 
2d 383. 

R.I.—Perrler v. Board of Appeals of 
City of Pawtucket, 134 A.2d 141. 

38. N.Y.—^Russo V. Stevens, 173 N. 
Y.S.2d 344. 

39. N.Y.—Russo. V. Stevens, supra. 
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The number of members of the board whose as¬ 
sent is required for a decision of the board may be 
governed by statutory provisions,^® and the vote 
of the board adopting a resolution should show that 
the required number of members voted in favor of 
the resolution.'*! In order to be the action of the 
board, the action must be that of the board as such 
and not merely the action of the individual members 
thereof or even of a majority of the members.'*^ 

§ 215.-Form and Requisites 

When so required by statute, the decision of the 
board should be in writing, and, as far as practicable. In 
the form of a general statement or resolution; and it 
should state the grounds on which It Is based. 

When so required by statute, the decision should 
be in writing,43 and, as far as practicable, in the 
form of a general statement or resolution^^ which 
shall be applicable to cases similar to, or falling 
within, the principies passed on.^5 Jn the absence 
of direct requirement, the power may be exercised 
by resolution.*® The decision of the board should, 
it has been held, state the grounds on which it is 
based but it is not necessary that the decision 
use the precise language of the statute.*® 

§ 216.-Filing, Publication, or 

Service 

Thers should be a compliance with legislative pro- 
vlslons as to the fillng and publication of the decision of 
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a board of appeais or adjustment; but In the absence of 
a provislon therefor, personal servlce of a decision Is not 
required. 

Under some statutes or ordinances, the decision 
of a board of appeais or adjustment may be required 
to be filed in a designated place or with a designated 
officer*® or published in an ofl5cial publication;®® 
and, in the absence of a provision therefor, personal 
Service of a decision is not required.®! The board 
should promulgate its own decisions that they may 
be accessible to the public ;®3 and must comply with 
a peremptory statutory requirement that it shall 
make a detailed record of all its proceedings, and 
set forth therein the reasons for its decisions.®® 

§ 217.-Conclusiveness 

Decisions of the board of adjustment are not subject 
to collateral attack; but a provision making the decision 
final as far as it involves discretion or the finding of facts 
does not make the decision final as to matters of law. 

Decisions of the board of adjustment are not sub- 
just to collateral attack.®* A provision making the 
decision of the board final as far as it involves dis¬ 
cretion or the finding of facts does not make its 
decision final as to matters of law,®® such as the 
construction of a zoning ordinance.®® 

Matters not essential to decision, Findings on 
matters not essential to the decision are not con- 
clusive.®^ 


40. Mslss. —^Real Properties v. Board 
of Appeal of Boston, 42 N.B.2d 499, 
311 Mass. 430. 

43 C.J. p 356 note 8 [b]. 

41. N.T.—^Lapham v. Roulan, 169 N. 
T.S.2d 346. 

42. N.T.—Stanley v. Board of Ap¬ 
peais of Village of Piermont, 6 N. 
T.S.2d 966, 168 Misc. 797. 

43. N.T.—West Side Mortgr. Co. v. 
Leo, 174 N.T.S. 461. 

Pa.—Appeal of TTniverslty of Penn- 
sylvania, Com.Pl., 29 Del.Co. 322. 

44. N.T.—West Side Mortff. Co. v. 
Leo, 174 N.T.S. 461. 

45. N.T.—West Side Morts:. Co. v. 
Leo, supra. 

48. N.J.—Allen v. Paterson, 121 A. 
610, 9$ N.J.Law 661. 

47. Pa.—^Appeal of Valicenti, 148 A. 
808, 298 Pa. 276. 

Yancale v. Philadelphia Zoning 
Board of Adjustment, 68 Pa.Dist & 
Co. 233. 

Kuznowski v. Board of Zoning 
Appeais, Com.Pl., 63 Lack.Jur. 63— 
Appeal of Strunk, Com.PL, 27 
North.Co. 324. 

43 C.J. p 366 note 8. 

^ N.T.—People v. Walsh, 207 N. 
101 C.J.S.—62 


T.S, 324, 211 App.Div. 205, afflrmed 
148 N.E. 724, 240 N.Y. 606. 

49. N.T.—Stanley v. Board of Ap¬ 
peais of Village of Piermont, 6 N. 
Y.S.2d 956, 168 Misc. 797. 

Fleischer v. Murdock, 62 N.Y.S. 
2d 417, appeal dismissed 77 N.T.S. 
2d 393. 

^Office of the board” 

(1) A provision requiring decision 
of village board of zoning appeais to 
be fUed in office of board required 
decision to be flled with village clerk 
as clerk of board. 

N.Y.—Stanley v. Board of Appeais of 
Village of Piermont, 6 N.Y.S.2d 
956, 168 Misc. 797. 

(2) Under statute providing that 
petition for certiorari to review ac¬ 
tion of board of adjustment must be 
presented to court of record within 
ten days after filing of decision in 
office of board, filing of minutes in 
room of building inspector where 
board transacted all of its business 
rather than in office of city clerk was 
proper. 

Tex.—^Hall V. Board of Adjustment 
of City of McAllen, Civ.App., 239 
S.W.2d 647. 

BecisloiL held properly flled when 
longhand minutes, taken by a person 
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who customarily acted as secretary 
of board, were typed into board^s 
minute book, whether or not minutes 
were read and approved by board and 
signed by chairman. 

Tex.—^Hall v. Board of Adjustment 
of City of McAllen, supra. 

50. N.Y.—^Fleischer v. Murdock, 62 
N.Y.S.2d 417, appeal dismissed 77 
N.Y.S.2d 393. 

61. N.Y.—^Fleischer v. Murdock, 62 
N.Y.S.2d 417, appeal dismissed 77 
N.Y.S.2d 393. 

62. N.T.—People v. Walsh, 196 N. 
Y.S. 672, 203 App.Div. 468. 

53. Mass.—^Bradley v. Boston Board 
of Zoning Adjustment, 150 N.E. 
892, 255 Mass. 160. 

54. Tex.—City of Dallas v. Halbert, 
Civ.App., 246 S.W.2d 686, error re- 
fused no reversible error. 

5& Mich.—^Paye v. City of Grosse 
Pointe, 271 N.W. 826, 279 Mich. 
254. 

58. Mich.—^Paye v. City of Grosse 
Pointe, supra. 

57. Mass.—^Town of Wayland v. Lee» 
91 N.E.2d 835, 325 Mass, 637. . 
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§§ 218-219 ZONING 

§ 218.-Reconsideration 

A board has inherent power to review Its own decl- 
sions, but it shouid not, in the absence of mistake or 
fraud, reopen a matter which has once been terminated 
and rehear [t on the same facts. 

The power of a zoning board to review its own de- 
cision has frequently been before the courts.^s 
While such a board may be said to have inherent 
power to review its own decision in a proper case,®^ 
and to be vested with a liberal discretion in decid- 
ing whether to do so,®0 such discretion must be 
reasonably and legally exercised®^ and is subject to 
review in the courts.62 

As a general rule, a board of appeal and adjust- 
ment shouid not reopen a matter which has once 


been terminated and rehear it on the same facts, 
at least in the absence of fraud, surprise, or mis¬ 
take in the prior proceedings,®^ but the board may 
entertain an application for reconsideration if new 
facts materially changing the aspects of the case are 
presented,®5 and the determination of whether there 
are such substantial changes is primarily a matter 
for the board. A petition for rehearing must be 
timely filed.®^ 

Amendment of records. In a proper case a zon- 
ing board may amend its own records,®^ but in so 
doing it is bound by the rule that Controls all such 
proceedings, and its power in this respect is limited 
and must be exercised with caution and meticulous 
attention to fundamental requirements of justice.^^ 


Vn. PERMITS AND CEETIPIOATES 


A. IN GENERAL 


§ 219. Requirement in General 

Although such permits or certlflcates are not neces- 
sary In the absence of provlsions of statutes or ordl- 
nances requiring them, munlclpalities may. In the proper 
exercise of their pol Ice power, require that permits or 
certlflcates be obtalned as a prerequfsite to the erection. 


alteration, Improvement, or use of buildings or other 
property In a particular manner or in a particular area. 

In the absence of any statute or ordinance impos- 
ing such a requirement, a building or other structure 
may be erected, altered, or used in a particular man¬ 
ner without a permit.70 Nevertheless, municipal cor¬ 


sa. Conn.—^Rommell v. Walsh, 16 A. 
2d 483,127 Conn. 272. 

59. N.Y,—Canzano v. Hanley, 66 N. 
T.S,2d 709, 188 Misc. 167, 

60 . Conn.—Sipperley v. Board of 
Appeals on Zoning of Town of 
Westport, 98 A.2d 907, 140 Conn, 
164—Torello v. Board of Zoning 
Appeals of New Haven, 16 A.2d 
691, 127 Conn. 307—Rommell v, 
Walsh, 16 A.2d 483, 127 Conn. 272 
—^Burr V. Rago, 180 A. 444, 120 
Conn. 287. 

61 . Conn.—Torello v. Board of Zon¬ 
ing Appeals of New Haven, 16 A. 
2d 591, 127 Conn. 307—Rommell v. 
Walsh, 16 A.2d 483, 127 Conn. 272 
—^Burr V. Rago, 180 A. 444, 120 
Conn. 287. 

Vt.—(Sorpas JnxlB Seonndum clted In 
Thompson v. Smith, 129 A.2d 638, 
661, 119 Vt. 488. 

62 . Conn.—Sipperley v. Board of 
Appeals on Zoning of Town of 
Westport, 98 A.2d 907, 140 Conn. 
164—Torello v. Board of Zoning 
Appeals of New Haven, 16 A.2d 
691, 127 Conn. 307—^Rommell v. 
Walsh, 16 A.2d 483, 127 Conn. 272 
—^Burr V. Rago, 180 A. 444, 120 
Conn. 287. 

63 . Conn.—Dadukian v. Zoning Bd. 
of Appeals of City of Bridgeport, 
68 A.2d 123, 135 Conn. 706—Corpus 
JTurls cited iu St. Patrick's Church 
Corporation v. Daniels, 164 A. 343, 
845, 113 Conn. 132. 


N.Y.—Hali V. Walsh, 248 N.Y.S. 602, 
137 Misc. 448, affirmed 222 N.Y.S. 
816, 221 App.Div. 766. 

Watkins v. Gormley, 69 N.Y.S. 2d 
747—^Bllsworth Realty Co. v. Kra- 
mer, 48 N.Y.S.2d 623, reversed on 
other grounds 49 N.Y.S.2d 612, 268 
App.Div. 824. 

43 C.J. p 366 note 14. 

64. Md.— Corpus Juris quoted ia 
Miles V. McKinney, 199 A. 640, 646, 
174 Md. 651, 117 A,L.R. 207. 

43 C.J. p 356 note 16. 

65. N.Y.—^Bllsworth Realty Co. v. 

I Kramer, 49 N.Y.S.2d 612, 268 App. 

Div. 824. 

FetitiLou of ULlterate persos. 

(1) Where petition for rehearing 
Oled with municipal zoning board of 
review was signed by illiterate per- 
son with her raark, it was not re- 
quired that such signature he sup- 
ported by affldavlt showing that pe¬ 
tition was read to such person and 
that she understood its contents. 

R.I.—^Abbott v, Zoning Bd. of Review 

of City of Warwick, 79 A.2d 620, 
78 R.I. 84. 

(2) Where no afhdavit showing 
that petition was read to, and under¬ 
stood by, illiterate signer, in absence 
of proof to contrary, it would not be 
presumed that signer was improper- 
ly Induced to sign petition. 

R.I.—^Abbott V. Zoning Bd. of Re¬ 
view of City of Warwick, supra. 

978 


66- N.Y.—^Ellsworth Realty Co. v. 
Kramer, 49 N.Y.S.2d 612, 268 App. 
Div. 824. 

67. Tenn.—^Arendale v. Rasch, 268 
S.W.2d 102, 196 Tenn. 374. 

68. Vt.—Thompson v. Smith, 129 A 
2d 638, 119 Vt. 488. 

69. Vt.—Thompson v. Smith, supra, 

70. 111.—Illinois Life Ins. Co. v. 
City of Chicago, 244 IlLApp. 185. 

Kan.—^Puhr v. Kansas City, 51 P.2d 
911, 143 Kan. 704. 

Mass.—Turturro v. Calder, 29 N.E. 

2d 744, 307 Mass. 159. 

Minn.—^Morse v. Wind, 1 N.W.2d 369, 
211 Minn. 356. 

N.J.—Guttman v. Borough of Brad- 
ley Beach, 83 A.2d 638, 16 N.J.Su- 
per. 409. 

N.Y.—Maxwell v. Incorporated Vil- 
lage of Rockville Centre, 84 N.Y.S. 
2d 544. 

Pa,—^Appeal of McHugh, Com.Pl., 63 
Montg.Co. 32—^Appeal of Weldon 
Bocci Club, Com.Pl., 60 Montg.Co. 
277. 

Frovisioas held aot to require 

(1) Certiflcate of occupancy. 

Cal.—^Neuber v. Royal Realty Co., 
196 P.2d 601, 86 C.A2d 696. 

(2) Permit for repairs to build¬ 
ings or structures. 

Ga,—Berry v. City of Atlanta, 43 S. 

B.2d 191. 75 Ga,App. 278. 

N.Y.—Jetter v. Hofheins, 70 N.Y.S. 
2d 808, 190 Misc. 99. 
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ZONING §219 

porations, in the proper exercise of their police quired without having* procured it,^^ even if the re- 

power,7l may, and generally do, require that permits fusal of the official to issue the permit was wrong- 

or certificates be obtained from designated public fui,74 although the requirement may, under certain 

officials or boards as a prerequisite to the erection, circumstances, be waived by the municipal author- 

alteration, or use of buildings or similar structures, ities.75 
or for the use or improvernent of land in a particu- 

lar manner or in a particular area;72 and it is il- Permit for nonconforming use. In the absence 
legal for a property owner to proceed with any of of provisions requiring it, a permit to continue a 


the acts for which such a permit or 

(3) Permit for inclosing porch. 

Pa.—De Frees v. White, 147 A. 834, 

298 Pa. 19. 

(4) Additional license to install 
additional and essential eauipment, 
such as extractor and dryer, where 
party had been ^anted license to 
operate launderette. 

N.T.—MacMillan v. McCaffrey. 106 
N.T.S.2d 673, 201 Misc. 674. 

71- Cal.—Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 C.A.2d 776—^Ex parte Ange¬ 
lus. 160 P.2d 908, 66 C.A.2d 441. 

Md.—^Bngle v. City Com’rs of Cam- 
bridge. 22 A.2d 922, 180 Md. 82. 
Mont.—Lazich v. City of Butte, 164 
P,2d 260, 116 Mont. 386. 

Pa.—Berwick Lumber & Supply Co. 
V. City of Harrisburg, Com.Pl., 52 
Dauph.Oo. 276. 

Tex.—^Meserole v. Board of Adjust- 
ment, City of Dallas, Civ.App., 172 
S.W.2d 628—City of Dallas v. Me- 
serole, Civ.App., 166 S.W.2d 1019, 
error refused. 

Wash.—Chief Petroleum Corporation 
V. City of Walla Walla, 116 P.2d 
660, 10 Wash.2d 297, 

Supreme coutrol 

The issuance of permits for erec¬ 
tion of buildings within its terri- 
torial limits is a “municipal aftair” 
over which a city having the power 
of municipal horne rule with respect 
to matters of local or internal con- 
cern has supreme control. 

Cal.—Lindell Co. v. Board of Per¬ 
mit Appeals of City and County of 
San Franclsco, 144 P.2d 4, 23 C. 
2d 303. 

72. Ark.—Selz v. City of Hot 
Springs, 108 S.W.2d 897, 194 Ark. 
544. 

Cal.—Mclvor v. Mercei>Fraser Co., 
172 P.2d 758, 76 C.A.2d 247—Cor¬ 
pus Juris olted iu Yuba City v. 
Cherniavsky, 4 P.2d 299, 301, 117 
C.A. 668. 

Conn.—^Jennings v. Connectlcut Llght 
& Power Co., 103 A.2d 636, 140 
Conn. 660. 

lowa.—^Hirsch v. City of Muscatine, 
10 N.W.2d 71, 233 lowa 690. 

Kan.—Stafford v. City of Coifeyville, 
168 P.2d 91, 161 Kan. 311. 

Mass.—^Bverpure Ico Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.B.2d 906, 324 Mass. 433—Wol- 
barsht v. Donnelly, 20 N.E.2d 415, 
302 Mass. 568—^Bellevue Hotel Co. 


certificate is re- | nonconforming 

V. Building Com’r of Boston, 12 N. 
E.2d 94, 299 Mass. 73. 

Minn.—^Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

N.X—^Honigfeld v. Byrnes, 103 A.2d 
698, 14 N.J. 600. 

N.Y.—Euclid Holding Co. v. Schulte, 
274 N.Y.S. 616, 163 Misc. 466, re- 
versed on other grounds 276 N.Y. 
S. 633, 153 Misc. 832. 

Okl.—^Ptak V. City of Oklahoma City, 
229 P.2d 567, 204 Okl. 336. 

Pa.—^Berwick Lumber & Supply Co. 
V. City of Harrisburg, Com.Pl., 62 
Dauph.Co. 275. 

Tex.—^Fort Worth & D. C. Ry. Co. 
V. Ammons, Civ.App., 216 S.W.2d 
407, refused no reversible error. 

43 C.J. p 346 note 11. 

Matter of commou knowledge 
That a zoning ordinance ordinarily 
contains a requirement of a per¬ 
mit prior to construction of a build¬ 
ing is common knowledge among all 
persons interested in zoning leglsla- 
tion. 

Pa.—City of Harrisburg v. Pass, 93 
A,2d 447, 372 Pa. 318. 

Persons or bodies subject to require¬ 
ment 

(1) Generally. 

Pa.—Collingdale Borough v. Hood & 
Gross, 29 Pa.Dist. & Co. 22, 26 Del. 
Co. 436, 29 Mun.L.R. 10—Berwick 
Lumber & Supply Co. v. City of 
Harrisburg, ConauPl., 62 Dauph.Co. 
276. 

(2) Church. 

N.Y.—^Application of Garden City 
Jewish Center, 165 N.Y.S.2d 623, 2 
Misc.2d 1009. 

(3) Materialmen and workmen. 

111.—Wolthausen v. Lederer, 39 N.E. 

2d 71, 313 I11.APP. 143. 

City-owned land 

A City could lawfully require build¬ 
ing permit for erection of school- 
house on land owned by the city. 
Mass.—^M. Spinelli & Sons Co. v. 
City of Cambridge, 28 N.E.2d 240, 
306 Mass. 342. 

73. Ga.—^Hunter v. City of Atlanta, 
91 S.E.2d 338, 212 Ga. 179. 

111.—^Litwin V. Pioneer Trust & Sav. 
Bank, 106 N.E.2d 807, 347 Ill.App. 
76. 

Mass,—^Beane v. H. K. Porter, Inc., 
182 N.E. 823, 280 Mass. 638. 

N.Y.—People v. Dennis, 133 N.Y.S.2d 
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use is not required,'^® and the board 

f 686, 206 Misc. 402—^People v. Le- 
derle, 132 N.Y.S.2d 693, 206 Misc. 
244, afflrmed 139 N.Y.S.2d 915, 285 
App.Div. 974, amrrned 131 N.E.2d 
284, 309 N.Y. 866—Boardwalk & 
Seashore Corporation v. Murdock, 
22 N.Y.S.2d 611, 176 Misc. 208, af- 
firmed 26 N.Y.S.2d 319, 261 App.Div. 
913, reargument denied 27 N.Y.S.2d 
431, 261 App.Div. 972, afflrmed 36 
N.E.2d 678, 286 N.Y. 494—Heimerle 
V. Village of Bronxville, 5 N.Y.S.2d 
1002, 168 Misc. 788, afflrmed 11 N. 
Y.S.2d 367, 256 App.Div. 993—Eu¬ 
clid Holding Co. v. Schulte, 274 N. 
Y.S. 615, 163 Misc. 465, reversed on 
other grounds 276 N.Y.S. 633, 163 
Misc. 832. 

People V. Gerus, 69 N.Y.S.2d 283. 
Ibaok of knowledge 
PlaintifC who commenced construc¬ 
tion of a building constituting a non¬ 
conforming use in a residence zone 
was chargeable with knowledge that 
a permit was required under law, 
and his lack of knowledge did not 
preclude town building inspector 
from ordering a stoppage of the con¬ 
struction Work. 

Conn.—^Pallman v. Town of East Ha- 
ven, 67 A,2d 660, 135 Conn. 593. 
Obtainlng othez permit 
Where zoning ordinance required 
permit from building commissioner 
with approval of board of aldermen 
for use of land as a dump and board 
of health had authority to regulate 
dumping of refuse, a permit from 
board of health would not author- 
Ize landowner to maintain dump in 
violation of zoning ordinance wUh- 
out permit from building commis¬ 
sioner. 

Mass.—Building Com’r of Medford 
V. C. & H. Co., 66 N,B.2d 537, 319 
Mass. 273. 

74- D.C.—^Hagans v. Dlstrlct of Co- 
lumbia, Mun.App., 97 A.2d 922. 

76. N.Y.—John P. Kaiser Co. v. Ehl- 
er, 221 N.Y.S. 620, 220 App.Div. 
737. 

Estoppel see infra § 223. 

76. Colo.—^Board of Adjustment of 
City and County of Denver v. Abe 
Perlmutter Const. Co., 280 P.2d 
1107, 131 Colo. 230. 

Md.—^Amereihm v. Kotras, 71 A.2d 
865, 194 Md. 591. 

Mich.—Civic Ass’n of Dearborn Tp., 
Dist. No. 3, V. Horowitz, 28 N.W. 
2d 97, 318 Mich. 333. 
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of adjustment has no jurisdiction to deny a pennit 
thereforJ^ 

§ 220. Statutes, Ordinancea, and Regulations 

Provislons of zoning acts op regulations governing the 
grant or deniai of buliding permits are subject to the 
usual rules of construction. 

Provisions of zoning acts, ordinances, or regula¬ 
tions governing the grant or deniai of zoning per¬ 
mits are subject to the usual rules of construction,*^^ 
and the meaning of words used therein must be de- 
termined in the light of the provisions of the ordi- 
nance or regulation as a whole and its intended pur- 
po^esJ^ The provisions cannot clothe the offidal, 
whose duty it is to grant or refuse the permits, with 
greater power than that authorized by the statute 
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wWch enabled their enactment.*® A statute relating 
to the procedure for the granting of permits, being 
derogatory of the common law, must be strictly 
construed.*^ 

I 221. -Retroactive Operation 

Ppoperty is not exempt from subsequent regulations 
wfth respect to permits uniess the owner has acquired 
a vested right to use the property In a partlcular manner. 

Uniess a property owner has acquired a vested 
right to use his property in the manner in question, 
his property is not exempt from the operation of 
subsequent regulations and ordinances with respect 
to permits properly enacted by a municipal corpora- 
tion in the exercise of its police power.*® 


N.Y.—-Village of Sands Point v. Sands 
Point Country Day School» 148 N. 
Y.S.2d S12, 2 Misc.2d 885, aJflrmed 
154 N.Y.S.2d 428. 2 A.D.2d 769. 

Ohio.—State v. Pierce, 132 N.E.2d 
102, 164 Ohlo St 482. 

Power to iasue permit for noncon- 
formingr use see infra § 225. 

Wliere property Is not zoned, no 
occupancy permit to continue a non- 
conforming use Is necessary, for the 
reason that a nonconformlngr use pre- 
sumes a valld zoning^ ordinance. 

Pa.—^Appeal of Hich & Co., 84 Pa. 
Dlst & Co. 398, 101 Pittsb.Leg.J. 
85. 

Beoonstructlon or alteratlon of bnUd- 
insr and chan^re of use 
Buildings which were desismed and 
used as lod^ringr house and meetingr 
hall for many years prior to adop- 
tion of zoniniT ordinance could be 
reconstructed, structurally altered, 
and their use changred, provided there 
was compliance with restrictions of 
zoning ordinance, without any ap- 
proval by zoning board of appeals. 
N.Y.—^RatclifCe v. Morrison, 128 N. 
Y.S.2d 831. 

77, Colo.—^Board of Adjustment of 
City and County of Denver v. Abe 
Perlmutter Const Co., 280 P.2d 
1107, 181 Colo. 230. 

More restrictive use 
Where owners of land zoned for 
resldential purposes have continued 
a nonconforming industrial use of 
the land as a brick yard, the board 
no jurisdiction to deny a build- 
ing permit for the erection of struc¬ 
turos to make a business use of the 
land as a shopping center. 

Colo.—^Board of Adjustment of City 
and Coimty of Denver v. Abe Perl¬ 
mutter Const. Co., supra. 

78. La.—City of New Orleans v. Im- 
peustato, 3 So.2d 559, 198 La. 206. 

Minn.—Julius v. Lenz, 9 N.W.2d 255, 
216 Minn. 106—Zalk & Josephs Re- 
alty Co. V. Stuyvesant Ins. Co. of 


City of New York, 263 N.W. 8, 191 
Minn. 60. 

N.J.—^Ackerman v. Steiner, 147 A. 

746, 7 N.J.Misc. 1056. 

N.Y.—S. S. Kresge Co. v. City of New 
York, 87 N.Y.S.2d 313, 194 Misc. 
646, affirmed 92 N.Y.S.2d 414, 275 
App.Div. 1036, appeal denied 93 
N.Y.S.2d 729, 276 App.Div. 834— 
Vangellow v. City of Rochester, 
71 N.Y.S.2d 672, 190 Misc. 128. 
Validity of regulations as to permits 
and certlflcates see supra § 66. 
Goustruction by municlpallty 
It Is the duty of the munlcipality 
prlmarily to construe its ordinances 
when an appllcation for a permit is 
applied for. 

Tex.—Woods v. Kiersky, Civ.App., 
297 S.W. 618, reversed on other 
grounds, Com.App., 14 S.'W.2d 826. 
Beg.uiremeut of acoess to proposed 
structure 

(1) Pro Vision requiring that road 
giving access to proposed structure 
be suitably improved before build- 
ing permit may be issued is con- 
cerned with problem of community 
planning and is designed to secure 
unlform and harmonicus develop- 
ment of growth. 

N.Y.—Brous v. Smith, 106 N.B.2d 
603, 304 N.Y. 164. 

(2) Provislon does not require, as 
condltion of issuance of permit, any 
form of physical access, but merely 
any reasonable means. 

N.Y.—^Annandale, Inc. v. Brienza, 148 
N.Y.S.2d 17, 1 A.D.2d 785. 

78- Conn.—Abbadessa v. Board of 
Zoning Appeals of City of New 
Haven, 64 A.2d 675, 134 Conn. 28. 

80. La.—State ex rei. Romero v. 
Viator, 46 So.2d 256, 217 La. 239. 

81. N.Y.—^Lunmor Homes, Inc. v. 
Johnson, 122 N.Y.S.2d 149. 

82. Md.—^Kahl v. Consolidated Gas, 
Elee. Light & Power Co. of Balti- 
more, 60 A.2d 754, 191 Md. 249. 
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Mo.—Corpus Juris Secundum olted in 
Fleming v. Moore Brothers Realty 
Co., 251 S.W.2d 8, 16, 363 Mo. 806. 
N.Y.—Application of White Plains 
Housing Authority, 103 N.Y.S.2d 
649, 278 App.Div. 125. 

Riverdale Community Planning 
Ass’n V. Crinnlon, 133 N.Y.S.2d 706, 
affirmed 141 N.Y.S.2d 610, 286 App. 
Div. 1047, appeal dismissed 133 N. 
E.2d 839, 1 N.Y.2d 689, 160 N.Y.S. 
2d 616. 

Pa.—^Appeal of Mutual Supply Co., 
77 A.2d 612, 366 Pa. 424. 

Tex.—City of Dallas v. Meserole, 
Civ.App., 166 S.W.2d 1019, error 
refused—City of Unlversity Park 
V. Rahl, Civ.App., 36 S.W.2d 1075, 
error dismissed. 

Newly annezed area 
Under city’s temporary zoning or- 
dinance provlding that persons con- 
structing buildings incomplete at 
time land on which they are sltuated 
is annexed shall apply for a permit 
before proceeding further and re- 
quiring that applications for non- 
dwelling uses should be passed on 
by City council, plaintiffi who had 
commenced work on foundations of 
commercial buildings after annexa- 
tion petition had been presented held 
such property and property on which 
commercial buildings were contem- 
plated subject to city*s police regula¬ 
tions when plaintilTs area was sub- 
sequently annexed. 

Tex.—City of Dallas v. Meserole 
Broa, Civ.App., 164 S.W.2d 664, 
error refused. 

Fnrchase In ccmtemplation of ordi¬ 
nance 

One who purchases property at a 
time when proceedings to adopt zon¬ 
ing regulations are under way does 
so in contemplation of the forth- 
comlng regulations and is bound by 
them when adopted as respects his 
right to a permit. 

Colo.—Colby V. Board of Adjustment, 
255 P. 443, 81 Colo. 844. 
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According to some authorities, where, after the 
making of an application for a permit but before a 
decision thereon, the regulations applicable to the 
subject matter of the permit sought are changed, 
the application is governed by the regulations as 
changed,and a municipality may properly refuse 
a building permit for a land use repugnant to a 
pending and later-enacted zoning ordinance even 
though the application for the permit is made when 
the intended use conforms to existing regulations, 
provided that no permit has been issued and relied 
on in good faith to the substantial detriment of the 
holder of the permit.^^ 

This rule, however, will not be applied where ap¬ 
plicant has met every requirement for the granting 
of the permit but decision on his application is im- 
properly delayed for a considerable time until a 
zoning ordinance is enacted prohibiting the use 
sought the right to a permit which was wrong- 
fully withheld is not affected by a subsequent ordi¬ 
nance, especially where it preserves the rights of 
holders of permits issued before its passage.^® 

It has been held, on the other hand, that an own- 
cr of property has the right to rely on zoning acts 
and ordinances existing at the time of his applica¬ 
tion,and that his right to put his property to a 


permissible use as provided for by prevailing zon¬ 
ing ordinances accrues at the time an application for 
a building permit is made.^s Accordingly, there is 
authority to the eifect that an application for a per¬ 
mit should not be affected by an amendatory ordi¬ 
nance enacted after the application was filed when 
the ordinance does not upgrade land use.®^ It has 
also been held that municipal authorities cannot by 
emergency legislation make provisions of a pending 
ordinance applicable to an application for a permit 
filed before the enactment of such ordinance,^® al- 
though there is authority to the contrary.^i 

Existing projects for which permits had been 
theretofore obtained may be expressly excepted 
from the operation of a subsequently enacted zoning 
regulation,^^ and in the absence of any revocation 
or cancellation of the permit a construction in ac- 
cordance therewith does not constitute a violation 
of a subsequently enacted regulation.^^ 

§ 222. Power to Grant 

A valld permit may not be granted by a body or of- 
ficial not authorized or empowered to grant It, the pow- 
er to grant or deny a permit being In the body or of- 
fictal designated. 

A valid permit may not be granted by a body or 
official not authorized or empowered to grant it.®^ 


Statate ciulxiar Invalld ordinance 
Building* superintendenfs refusal 
of permit for erectlon of apartment 
house in district restricted under In- 
Talid zoning ordinance would be sus- 
tained under subsequent curative 
statute validatlng the ordinance. 

N.J.—Steinberg v. Board of Adjust- 
ment of Town of Nutley, 146 A. 
818, 106 N.J.Liaw 603, followed in 
Paramount Bealty & Const. Co. 
V. Schmltt, 146 A. 319, 106 N.J. 
Law 587. 

Koplin V. Village of South 
Orange, 142 A. 235, 6 N.J.Misc. 
489. 

83. Cal.—Brougher v. Board of 
Public Works of City and County 
of San Francisco, 271 P. 487, 205 
C. 426. 

Pelice V. City of Inglewood, 190 
P.2d 317, 84 C.A.2d 263. 

La.—State ex rei. Manhein v. Harri- 
son, 114 So. 159, 164 La. 564. 
N.J.—Rodee v. Lee, 81 A.2d 517, 14 
N.J. Super. 188. 

Burmore Co. v. Champion, 12 A. 
2d 713, 124 N.J.Law 548, 550— 
Bastern Boulevard Corporation v. 
Willaredt, 8 A.2d 688, 123 N.J. 
Law 269. 

Lewis v. Board of Com*rs of Bor- 
ough of Avon-by-the-Sea, 143 A. 
865, 7 N.LMisc. 27—Sharff v. Board 
of Adjustment of City of Bast 
Orange, 143 A. 77, 6 N.JJdisc. 905. 


Pa.—^Appeal of A. N. **Ab** Toung 
Co., 61 A.2d 839, 360 Pa. 429. 

Gheen v. Mencer, 52 Pa.I>lst. & 
Co. 422. 

Tex.—Connor v, City of University 
Park, Civ.App., 142 S.W.2d 706, er¬ 
ror refused. 

84. Cal.—^Price v. Schwafel, 206 P. 
2d 683, 92 C.A2d 77. 

Pa.—Shender v. Zoning Bd. of Ad¬ 
justment, 131 A.2d 90, 388 Pa. 265 
—^A. J. Aberman, Inc. v. City of 
New Kensington, 105 A.2d 586, 377 
Pa. 520—^Appeai of Mutual Supply 
Co., 77 A.2d 612, 366 Pa. 424— 
Appeal of A, N. “Ab” Young Co., 
61 A.2d 839, 360 Pa. 429. 

Logan v. Bickel, 11 Pa.Dist. & 
Co.2d 405, 43 DeLCo. 272. 

Hunsberger v. Stanbridge, Com. 
Pl., 73 Montg.Co. 1, 48 Mun.L.R. 
243. 

85. Cal.—^Munns v. Stenman, 314 P. 
2d 67, 152 C.A.2d 543. 

N.J.—Sgromolo v. City of Asbury 
Park, 46 A.2d 661, 134 N.J.Law 
195. 

88. La.—Shreveport v. Dickason, 107 
So. 427, 160 La. 563. 

87. 111.—^Downey v. Grimshaw, 101 
N.K2d 275, 410 111. 21. 

88. Wash,—State ex rei. Ogden v. 
City of Bellevue, 275 P.2d 899, 45 

I Wasl^2d 492. 

: 89. Pa.—^Appeal of Hertrick, 137 A 

I 2d 310, 391 Pa. 148. 
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90 . Ohio.—State ex reL Fairmount 
Center Co. v. Arnold, 34 N.E.2d 777, 
138 Ohio St 259, 136 AL.R. 840. 

State ex rei. Waltz v. Village of 
Independence, App., 125 N.E.2d 911 
—State ex rei. Castle National v. 
Village of Wickliffe, App., 80 N.B. 
2d 200, appeal dismissed 74 N.E.2d 
270, 148 Ohio St 410—State ex reL 
Del Monte v. Woodmansee, App., 
72 N.E.2d 789. 

Williams v. Village of Deer Park, 
Com.Pl., 70 N.B.2d 102, reversed 
on other grounds 69 N.E.2d 536, 78 
Ohio App. 231. 

91. La.—State ex rei. Shaver v. 
Mayor and Councilmen of Town of 
Coushatta, App., 196 So. 388. 

92 . Conn.—City of New Britain v. 
Kilboume, 147 A 124, 109 Conn. 
422. 

93. Mo.—^Fleming v. Moore Brothers 
Realty Co., 251 S.W.2d 8, 363 Mo. 
305. 

Revocation or nulliflcation of permit 
see infra § 261. 

94 . Minn.—^Lowry v. City of Man- 
kato, 42 N.W.2d 553, 231 Minn. 108 
—Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

Mo.—State ex reL Town of Olivette 

V. American Tei. & Tei. Co., 280 S. 

W. 2d 134. 

Unauthorized permit cus nuUity gen- 
I erally see infra S 288. 
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The power to grant or deny a permit in the first 
instance resides in the body or ofEcial designated,^^ 
and such authority may be exclusive.®® Under some 
statutes, however, application need not be made in 
the first instance to the designated administrative 
officer but may be made to the municipalitys gov- 
erning authority.^*^ Furthermore, municipal legis- 
lative bodies may reserve to themselves the power 
to grant or deny liceiises or permits.®® 

§ 223. -Nature 

The acts of a municipallty relative to the issuance of 


permite fali wlthin Ite governmental rather than pro- 
prletary functions, and generally the ftoard or officer 
passing on the application acts in an administrative ca- 
pacity. 

The acts of a municipality relative to the issu¬ 
ance of permits under zoning ordinances fall with- 
in its governmental rather than proprietary fune- 
tions,9^ and, as a general rule, the board or officer 
passing on an application for a permit or certificate 
acts in an administrative capacity,! and must fol- 
low the literal provisions of the ordinances.2 Un¬ 
der some statutes the zoning commission in passing 


AppUoatlon to imanthoxised ‘body 
Where the zoning commission is 
without authority to pass on an ap¬ 
plication for a huilding permit in 
the first instance, an application made 
to it should be dismissed. 

Conn.—Osbom v. Town of Darien, 
175 A. 678, 119 Conn. 182. 

95 . Ark.—^Meyer v. Selfert, 225 S.W. 
2d 4, 216 Ark. 293. 

Cal.—Johnston v. Board of Sup*rs of 
Marin County, 187 P.2d 686, 31 C. 
2d 66. 

Conn.—Jennings v. Connecticut Light 
& Power Co.. 103 A.2d 536, 140 
Conn. 650. 

Mass.—^Raimondo v. Board of Ap- 
peals of Bedford, 118 N.B.2d 67, 
331 Mass. 228. 

N,j.—Jantausch v. Borough of Vero¬ 
na, 131 A,2d 881, 24 N.J. 326. 
N.Y.—Town Bd. of Town of Hunt- 
ington V. Zoning Bd, of Appeals of 
Town of Huntington, 166 N.T.S.2d 
964, 7 Mlsc.2d 210—In re Allerad 
Realty Corporation, 244 N.T.S. 631, 
138 Misc. 232. 

Authority of ofilcial Implied 
Act providing for review of order 
of administrative offlcial impliedly 
authorized ofldcial to grant or deny 
applicatione under zoning ordinance. 
N.Y.—Village of Attica v. Day, 236 
N.Y.S. 607, 134 Misc. 882, afflrmed 
243 N.Y.S. 916, 230 App.Div. 776, 

96. Conn.—Jennings v. Connecticut 
Light & Power Co., 103 A.2d 636, 
140 Conn. 650. 

Minn.—Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
812. 

N.Y,—In re Allerad Realty Corpora¬ 
tion, 244 N.Y.S. 631, 138 Misc. 232. 

97 . La.—State ex rei. Calvary Bap- 
tist Church v. City of Alexandria, 
114 So. 492, 164 La. 628. 

98. Ijsl .—^McCauley v. Albert E. Brie- 
de & Son, 90 So.2d 78, 231 La. 36. 

99. U.S,—^Madlson v. Reichelt, D.C. 
Md., 168 P.Supp. 401. 

Md.—Lipsitz v. Parr, 164 A. 743, 164 
Md. 222. 

Minn.—^Kiges v. City of St. Paul, 62 
N.W.2d 363, 240 Minn. 622—Lowry 
V, City of Mankato, 42 N.W.2d 563, 
231 Minn. 108—^W. BL Barber Co. 


V. City of Minneapolis, 84 N.W.2d 
710, 227 Minn. 77. 

1. Cal.—Johnston v. City of Clare- 
mont, 323 P.2d 71—Johnston v. 
Board of Sup*rs of Marin County, 
187 P.2d 686, 31 C.2d 66. 

Mo.—State ex rei. Ludlow v. Guffey, 
306 S.W.2d 662. 

N.J.—^Deer-Glen Estates v. Board of 
Adjustment and Appeal of Bor¬ 
ough of Fort Lee, 121 A.2d 26, 39 
N.J.Super. 380. 

N.Y.—Plander v. Koehler, 150 N.Y.S. 
2d 879—^Application of Kunz, 128 
N.Y.S.2d 680. 

N.C.—Lee V. Board of Adjustment 
of City of Rocky Mount, 37 S.B.2d 
128, 226 N.C. 107, 168 A.L.R. 1. 
Ohio.—State ex rei. Synod of Ohio 
of United Lutheran Church in 
America v. Joseph, 39 N.B.2d 615, 
139 Ohio St. 229, 138 A.L.R. 1274. 

State ex rei, Anshe Chesed Con- 
gregation v, Bruggemeier, 116 N. 
E.2d 66, 97 Ohio App. 67. 

Pa.—^Herskovits v. Irwin, 149 A, 196, 
299 Pa. 165. 

City of Williamsport v. Grieco, 
Cora.Pl., 6 Lycoming 76. 

Ya.—Corpus Juris Secundum clted in 
Ours Properties v. Ley, 96 B.E.2d 
764, 767, 198 Va. 848. 

DusU duty 

Building commissioner, when act- 
ing in issuance of permits for erec- 
tion or alteration as provlded in 
building code, has dual duty of ascer- 
tainlng whether contemplated use of 
building to be erected or altered is 
in compliance with building code 
and zoning ordinance. 

Mo.—^Veal v. City of St. Louis, 289 
S.W.2d 7, 366 Mo. 836. 

2 . Md.—^Anne Arundel County 
Com’rs V. Ward, 46 A.2d 684, 186 
Md. 330, 166 A.L.R. 816. 

N.Y.—Gordon v. Board of Appeals of 
City of Schenectady, 225 N.Y.S. 
680, 131 Misc. 346. 

Little V, Young, 82 N.Y.S.2d 909, 
afflrmed 86 N.Y.S.2d 41, 274 App. 
Div. 1006, reargument and appeal 
denied 86 N.Y.S.2d 288, 274 App. 
Div. 1066, motion denied 85 N.E.2d 
61, 298 N.Y. 918, afflrmed 87 N.E. 
2d 74, 299 N.Y. 699. 


Plander v. Koehler, 160 N.Y.S.2d 
879—^Application of Kunz, 128 N.Y. 
S.2d 680. 

N.C.—Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 128,. 
226 N.C. 107, 168 A.L.R. 1. 

Pa.—^Herskovits v. Irwin, 149 A. 196, 
299 Pa. 155. 

j^imited to application of zoning oiv 
dlnance 

N.Y.—J. L. Hennessy Associates,. 

Inc. V. Griffln, 166 N.Y.S.2d 378. 
Bestxicted to enforcement of zoningr 
ordinance as enacted 
R.I.—^Ajootian v. Zoning Bd. of Re¬ 
view of City of Providence, 132 A. 
2d 836. 

Standards speoified in ordinance 

Board in exercising its discretion 
to grant permit to use land for re- 
ligious purposes was limited to ap- 
plying the rules and standards as. 
specifled in the ordinance authoriz- 
ing the use of property for church or 
school purposes. 

N.Y.—Titus St Paul Property Own- 
ers Ass’n v. Board of Zoning Ap¬ 
peals of Town of IrondeQUoit, 132* 
N.Y.S.2d 148, 206 Misc. 1083. 

No inheront power 
Board does not have the inherent 
power regardless of terms of zoning 
ordinance to grant permit. 

Cal.—Johnston v. Board of Sup*rs of 
Marin County, 187 P.2d 686, 31 C. 
2d 66. 

Bound by terms of ordinance 

In granting permits under zoning 
ordinance, board is bound by terms 
of ordinance, until ordinance is 
amended through proper legislative 
procedure. 

Cal.—Johnston v. Board of Sup’rs of 
Marin County, supra. 

Public convenience and welfare 
Word “Public” in village ordinance 
authorizing inspector of building, 
with consent of council, to issue spe- 
cial permit for erection of a church 
in residence zone if such church 
would serve public convenience andi 
welfare and would not substantial- 
ly and permanently injure appropri- 
ate use of neighboring property, re¬ 
fers to people generally and not Just. 
to citizens of village. 
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•on an application for a permit acts as a special agen- 
■cy of the state.^ 

EstoppeL Since the acts of a municipality rela¬ 
tive to the issuance of permits under zoning ordi- 
nances fall within its govemmental rather than pro- 
prietary functions, estoppel will not lie against it 
for its acts performed in connection therewith.^ 

§ 224. -Discretion in Exercise of Power 

The grant or refusal of a permit is to a certain ex- 


tent within the sound discretion of the board or offlcial 
authorized to issue it, but the discretion must be exer- 
cised reasonably, and if an applicant meets ali the re- 
quirements of the zoning reguiations and there is no 
valid ground for denial of the application, the permit 
shouid be Issued. 

Under some statutes or ordinances the grant or 
refusal of a permit is to a certain extent within 
the sound discretion of the board or official author¬ 
ized to issue it;5 but the discretion must be exer- 
cised reasonably and not arbitrarily,® and, if an 


Ohlo.—state ex rei. Anshe Chesed 
Congregration v. Bruggremeler, 116 
N.B.2d 65, 97 Ohio App. 67. 

3. Conn.—Jenningrs v. Connecticut 
Light & Power Co., 103 A.2d 635, 
140 Conn. 660. 

4i Minn.—^W. H. Barber Co. v. City 
of Minneapolls, 34 N.W.2d 710, 227 
Minn. 77. 

Unauthorlzed permit as not constl- 
tutingr basis of estoppel see infra 
§ 238. 

Mnnlolpality held not estopped 

(1) Where town plannlngr commls- 
.slon was establlshed under special 
law providing that before exercise 
of powers, commission shouid adopt 
reguiations governing subdivision of 
iland, and regrulations adopted required 
all lots to be of size required by zon¬ 
ing reguiations, commission was 
without power to approve revlsed 
map of lots for residential use, which 
did not comply with zoning reguia¬ 
tions, and such erroneous action 
-could not, in absence of large ex- 
pendltures incurred in rellance on 
•approval of map, establish such an 
estoppel as would compel building 
•commission to grant landowner’s ap- 
plicatlons for permits to erect houses 
•on such lots. 

-Conn.—State ex rei. ha. Voie v, Build¬ 
ing Commission of Town of Trum- 
bull, 65 A.2d 165, 135 Conn. 415. 

(2) Where owners acquired first 
lot and built a house thereon, and 
thereafter they discovered that, due 
to error in surveying, a portion of 
house was actually on second lot, and 
they purchased second lot, giving 
them a total frontage of 126.83 feet, 
and borough adopted a zoning ordl- 
nance requiring building lots in dis- 
trict to have minimum Street front¬ 
age of 100 feet, and owners then pur¬ 
chased third lot having a frontage 
of 50 feet and applied to planning 
board for realignment of lot lines to 
give flrst lot a frontage of 60 feet, 
second lot a frontage of 64.83 feet, 
and third lot a frontage of 62 feet, 
and application was granted, with 
proviso that no building permit be 
Issued for third lot without further 
referral to planning board, owners 
could not meritoriously assert an es- 
toppel, which would preclude borough 


from denylng a permit for build¬ 
ing of a house on third lot. 

N.J.—^Ardollno v. Board of Adjust- 
ment of Borough of Florham Park, 
Morris County, 126 A2d 543, 41 N. 
J.Super. 582. 

(3) Fact that construction of a 
building constituting a nonconform- 
ing use was in progress openly and 
notoriously so that town offlcials 
knew or shouid have known of the 
Work does not estop a town building 
Inspector to order a work stoppage 
for fallure to obtain a required per¬ 
mit. 

Conn.—^Pallman v. Town of East Ha- 
ven, 67 A.2d 660, 135 Conn. 593. 

(4) Prosecution of owner for vio- 
latlon of zoning ordinance by main- 
tainlng nonconforming use did not 
estop superintendent of buildings 
and City £rom questioning mainte- 
nance of nonconforming use and 
failure to object to other use of 
premlses in violation of zoning ordi- 
najice did not estop building super¬ 
intendent to refuse to issue permit to 
alter premises. 

N.T.—^A C. Nurseries, Inc. v. Brady, 
105 N.T.S.2d 933, 278 App.Dlv. 974. 
5 . Cal.—^Lindell Co. v. Board of 
Permit Appeals of City and Coun¬ 
ty of San Francisco, 144 P.2d 4, 
23 C.2d 303. 

Roney v. Board of Sup’rs of Con¬ 
tra Costa County, 292 P.2d 529, 
138 C.A2d 740—Cohn v. County 
Bd. of S.up*rs of Los Angeles Coun¬ 
ty, 286 P.2d 836, 136 C.A2d 180— 
Felice V. City of Inglewood, 190 
P.2d 317, 84 C.A2d 263. 

Conn.—^Miller v. Zoning Bd. of Ap¬ 
peals of City of Hartford, 87 A.2d 
808, 138 Conn. 610—^Eiamerman v. 
Leroy, 60 A2d 175, 133 Conn. 232. 

Delmar v. Planning and Zoning 
Bd. of Town of Milford, 109 A.2d 
604, 19 Conn.Sup. 21. 

Ga.—City of Atlanta v. Awtry & 
Lowndes Co., 53 S.E.2d 368, 205 Qa. 
296, oplnion conformed to 54 S.E. 
• 2d 277, 79 Ga.App. 487. 

Mass.—^Pendergast v. Board of Ap¬ 
peals of Barnstable, 120 N.E.2d 
916, 331 Mass. 555. 

Mich.—Certain-Teed Products Corp. 

V. Paris Tp., 88 N.W.2d 706, 361 
. Mich. 434. 

.Mo.—State ex r^. Ludlow v. GufCey, 
■ 306 S.W.2d 652. 


N.Y.—Corbett v. Zoning Bd. of Ap¬ 
peals of City of Rochester, 128 N. 
T.S.2d 13, 283 App.Dlv. 282. 

Brooklyn Parklng Corp. v. Can- 
nella, 86 N.T.S.2d 389, 193 Mlsc. 
811. 

Ohio.—^McCloud v. Woodmansee, 135 
N.E.2d 316, 165 Ohio St. 271. 

Pa.—^Katzin v. McShain, 89 A.2d 619, 
371 Pa. 251. 

Bender v. Zoning Bd. of Adjust- 
ment, 4 Pa.Dist & Co.2d 359—Tad- 
deo V. Zoning Bd. of Adjustment, 
3 Pa.Dist. & Co.2d 454, 47 Mun.L.R. 
190. 

Va.—Corpus Juris Secundum cited In 
Ours Properties v. Ley, 96 S.E.2d 
764, 767, 198 Va 848. 

Wash.—Chief Petroleum Corporation 
V. City of Walla Walla, 116 P.2d 
660, 10 Wash.2d 297. 

Wls.—State ex rei. Saveland Park 
Holding Corp. v. Wleland, 69 N.W. 
2d 217, 269 Wis. 262, certiorari de- 
nied 76 S.Ct. 81, 360 U.S. 841, 100 
L..Ed. 760. 

Wyo.—^Knlght v. City of Riverton, 
269 P.2d 748, 71 Wyo. 459. 

43 C.J. p 346 note 17. 

6. Ala.—Walls v. City of Gunters- 
ville, 46 So.2d 468, 253 Ala 480. 

Ark.—City of Little Rock v. Stannus, 
239 S.W.2d 283, 218 Ark. 893. 

’ Cal.—^People v. Amdur, 267 P.2d 445, 

: 123 C.A2d Supp. 961. 

Conn.—^Miller v. Zoning Bd. of Ap¬ 
peals of City of Hartford, 87 A2d 
808, 138 Conn. 610—Kamerman v. 
Leroy, 50 A2d 175, 133 Conn. 232. 

N.T.—^Brooklyn Parking Corp. v. Can- 
nella, 85 ]Sr.Y.S.2d 389, 193 Mlsc. 
811. 

Ohio.—State ex rei. Synod of Ohio 
of United Lutheran Church in 
America v. Joseph, 39 N.E.2d 515, 
139 Ohio St 229, 138 AL.R. 1274. 

Young Israel Organization of 
Cleveland v. Dworkin, App., 133 N. 
B.2d 174. 

Pa—Appeals of Rolling Green Golf 
Club, 97 A2d 623, 374 Pa 460— 
Appeal of Lord, 81 A2d 533, 368 
Pa. 121. 

In re Appeal from Zoning Bd. of 
Appeals of Akerly, 6 PaDist & 
Co.2d 617, 39 Erie Co. 95. 

Appeal of Alloy Metal Wire Co., 
Com.Pl., 29 Del.Co. 448—^Kuznow- 
skl V.. Board of Zoning Appeals, 
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applicant for a permit meets all the requirements o£ denial of the application, the permit should be is- 
the regulations and there is no valid ground for sued.^ A denial of, or refusal to issue, the permit 


Com.Pl., 63 Liack.Jur. 63—Appeal 
of Livingston Apts., Inc., Com.Pl., 
26 Leh.L.J. 675—Krapf v. Zoning 
Bd. of Appeals, Com.Pl., 23 Leh.L. 
J. 348—^Appeal of Whitenight Com. 
Pl., 33 IiUz.Leg.Heg. 67—^Appeal of 
Leventhal, Com.Pl., 3 Lycoming 90 
—^Appeal of Valicenti, Com.Pl., 94 
Plttsb.Leg.J. 439—^Appeal of Dith- 
ridge Development Corporation, 
Com.Pl., 93 Plttsb.Leg.J. 1—^Rose 
Appeal Prom Bd. Of Adjustment, 
Com.Pl., 28 Wash.Co. 6. 

R. I.—^Newport Poster Advertlslng Co. 
V. City Council of City of Newport, 
122 A.2d 170. 

Wis.—State ex rei. Saveland Park 
Holding Corp. v. Wleland, 69 N.W. 
2d 217, 269 Wis. 262, certiorari de- 
nied 76 S.Ct 81, 360 U.S. 841, 100 
L.Bd. 760. 

43 C.J. p 346 note 18. 

Discretlon not disturbed unleaa 
abused see infra S 328. 

Wblm or oapxloe 

Where ordinance offered Industry 
altes for development, board could 
not act because of whlm or caprlce 
to exclude a partlcular Industry 
whlch sought locatlon In Its Indus- 
trial zone.. 

Midi.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 706, 851 
Mich. 434. 

araat held aot arbltrarjr, uareason- 
able, or abuso of disoretiou 

(1) In general. 

lowa.—^Funnell v. City of Ciear Lake, 
30 N.W.2d 722, 239 lowa -''5. 

Mass.—Burnham v. Board c. Appeals 
of Gloucester, 128 N.B.2d 772, 333 
Mass. 114. 

N.Y.—^Nelson v. Pierce, 117 N.Y.S. 
2d 61, afflrmed 120 ]Sr.Y.S.2d 804, 281 
App.Div. 994. 

Tex.—^Dodson v. Dooley, Civ.App., 
280 S.W.2d 768, refused no reversi- 
ble error. 

(2) Grant of permit condltloned 
on llmitatlon of use of buildlng by 
church as day school to two hundred 
and seventy students, where, due to 
absence of' recreational facilities, 
trafflc jam was created when chil- 
dren were marched three blocks away 
eaeh recess period to city playground. 

S. C.—Stevenspn v. Board of Adjust- 
ment of City of Charleston, 96 S.B. 
2d 456, 230 S.C. 440. 

(3) Granting tempoiary flve-year 
permit for construction and opera- 
tion of a diive-in theatre on large 
unoccupied and undeveloped tract of 
land located In a residence zone 
and adjacent to a business zone. 
Conn.—^Hertzsch v. Zoning Bd. of 
' Appeals of Town of Bloomfleld, 79 

A.2d 767,137 Conn. 699. 

(4) Issuance of permit to locate 
4ouse trailer, conslstlng of two bed- 


rooms, living room, and bath, in resi- 
dentlal zone of city and classifying 
trailer as a one-famlly house under 
zoning ordinance. 

Vt.—In re Wllley, 140 A.2d 11. 

(5) Permitting the occupancy of a 
building for a combination of au- 
thorized uses. 

Pa.—^Appeal of Floershelm, 34 A.2d 
62, 348 Pa. 98. 

Befusai held not arbltzary, narea- 
Bonable, or abuse of dlscretion 

(1) In general. 

Mich.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.'W.2d 705, 351 
Mich. 434. 

Minn.—Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
812. 

NJ*.—-Wulster v. Borough of Upper 
Saddle River, 124 A.2d 323, 41 N.J. 
Super. 199. 

(2) Refusal to permit erection of 
church on ground erection would 
cause serlous traffic problem, where 
proposed church was to be erected in 
residentlal area with business estab- 
llshments located on adjacent streets, 
and congregation had one hundred 
and seventy-five members and would 
hold meetings three times a week, 
and an average of twenty-six to thii^ 
ty members would attend In automo- 
biles. 

Ga.—Galfas v. Ailor, 57 S.B.2d 834, 
81 GaAiPP. 13. 

(8) Refusal to issue building per¬ 
mit for erection of private high 
school in zone where public school 
is permitted. 

Wis.—State ex reL Wisconsin Luther- 
an EUgh School Conference v. Si¬ 
nar, 66 N.W.2d 43, 267 Wis. 91, 
appeal dlsmlssed State of Wis. ex 
rei. Wisconsin Lutheran High 
- School Conference v. Sinar, 75 S. 
Ct. 604, 849 U.S. 913, 99 L.Ed. 1248. 
(4) Refusal to permit conversion 
of one-family dwelling into two- 
family dwell^. 

Conn.—^Isdale v. Town Plan and Zon¬ 
ing Commission of Town of Orange, 
107 A.2d 267, 141 Conn. 609. 

7. Ark.—City of Little Rock v. Stan- 
nus, 239 S.W.2d 283, 218 Ark. 893. 
Cal.—Cohn v. County Bd. of Sup'rs 
of Los Angeles County, 286 P.2d 
836, 135 C.A.2d 180—^Palmer v. Pox, 
268 P.2d 30, 118 C.A.2d 453—Wheel- 
er V. Gregg, 203 P.2d 37, 90 C.A.2d 
348. 

Colo.—^Jones v. Board of Adjustment, 
204 P.2d 560, 119 Colo. 420. 

Conn.—^Loew v. Palsey, 127 A.2d 67, 
144 Conn. 67—Dostmann v. Zoning 
Bd. of Appeals of Town of Glaston- 
bury, 122 .A.2d 19, 143 Conn. 297— 
Levine v. Zoning Board of Appeals 
of Meriden, 198 A. 178, 124 Conn. 
68 . 


D.C.—^Bamard v. Commissioners of 
District of Columbia, C.A., 246 P. 
2d 685, 100 U.S.App.D.C. 404. 

Fla.—^Frink v. Orleans Corp., 32 So. 

2d 425, 159 Fla. 646. 

111.—^Kushner v. Lawton, 115 N.E.2d 
681, 351 IlLApp. 422. 
lowa.—Call Bond & Mortgage Co. v. 
SIoux City, 269 N.W. 33, 219 lowa 
672. 

Ky.—Crain v. City of Louisvllle, 182 
S.W.2d 787, 298 Ky. 421. 

La.—State ex rei. Romero v. Viator, 
46 So.2d 266, 217 La. 239—Carrere 
V. Orleans Club, 37 So.2d 716, 214 
La. 716. 

Md.—^Akers v. Mayor and City Coun¬ 
cil of Baltimore, 20 A.2d 181, 179 
Md. 448. 

Mass.—^Pellsway Realty Corp. v. 
Building Com*r of Medford, 126 N. 
E.2d 791, 332 Mass. 471—Caputo 
V. Board of Appeals of Somerville, 
111 ]Sr.B.2d 674, 330 Mass. 107— 
D^Ambra v. Zoning Bd. of Appeal 
of Attleboro, 84 N.E.2d 466, 324 
Mass. 61—Kenney v. Building 
Com’r of Melrose, 62 N.E.2d 683, 
815 Mass. 291, 150 A.L.R. 490. 

Mich.—^Plum Hollow Golf and Coun- 
try Club v. Southfleld Tp., 67 N.W. 
2d 122, 341 Mich. 84. 

Minn.—^Minneapolis-Honeywell Regu¬ 
lator Co. V. Nadasdy, 76 N.W.2d 
670, 247 Minn. 159. 

N.J.—Schack v. Trimble, 137 A-2d 
22, 48 N.J.Super. 46—Guttman v. 
Borough of Bradley Beach, 83 A. 
2d 638, 16 NJ.Super. 409—Kilburg 
V. Township Commlttee of Hlllside 
Tp., 82 A,2d 499, 14 N.J.Super. 633. 

Sgromolo v, City of Asbury Park, 
46 A.2d 661, 184 N.J.Law 195— 
Piaget-Del Corp. v. Kulik, 46 A.2d 
126, 183 N.J.Law 485, petltions de- 
nied 46 A.2d 379, 134 N.J.Law 147 
—Tzeses v, Barbahenn, 17 A.2d 639, 
125 N.J.Law 648—Capital Homes 
V. Dandrow, 8 A.2d 826, 123 N.J. 
Law 362—179 Duncan Avenue Cor¬ 
poration V. Board of Adjustment 
of Jersey City, 6 A.2d 68, 122 N.J. 
Law 292—Leonard Inv. Co. v. 
Board of Adjustment of City of 
Trenton, 4 A.2d 768, 122 N.J.Law 
808—^Dombusch v. Board of Ad¬ 
justment of City of Newark, 189 A. 
62, 117 N.J.Law 424—Adams v. 
Jersey City, 151 A. 863, 107 N.J. 
Law 149, followed in Melosh v. 
Jersey City, 161 A. 865, 8 N.J.Misc. 
802. 

Mongiello Bros. v. Board of 
Com'rs of Jersey City, 168 A, 325, 
10 N.J.Misc. 131. 

N.Y.—Diocese of Rochester v. Plan- 
ning Bd. of Town of Brighton, 136 
N.B.2d 827, 1 N.Y.2d 608, 154 N.Y. 
S.2d 849—Concordia Collegiate In¬ 
stitute V. Miller, 93 N.B.2d 632, 
801 N.Y. 189, 21 A.L.It.2d 644— 
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Westchester County Soc. for Pre- 
vention of Cruelty to Animals v. 
Mengel, 64 N.E.2d 329, 292 N.T. 
121 . 

Lionff Island Lightlngr Co. v. City 
of Long Beach, 118 N.Y.S.2d 762, 
280 App.Div. 823, afarmed 114 N. 
B.2d 429, 306 N.T. 880—^Application 
of Miller, 36 N.Y.S.2d 606, 264 App. 
Div. 868. 

Application of Garden City Jew- 
ish Center, 155 N.Y.S.2d 623, 2 
Misc.2d 1009—Stafford v. Incorpo- 
rated Village of Sands Point, 102 
N.Y.S.2d 910, 200 Misc. 67—Nei- 
burger v. Lewis, 67 N.Y.S.2d 642, 
186 Misc. 437—Gordon v. Board of 
Appeals of City of Schenectady, 
226 N.Y.S. 680, 131 Misc. 346. 

Application of Blitstein, 171 N. 
Y.S.2d 244—J. L. Hennessy Associ¬ 
ates, Inc. V. Griffin, 166 N.Y.S.2d 
378—^Plander v. Koehler, 160 N.Y. 
S.2d 879—^Application of Kunz, 128 
N.Y.S.2d 680—^Alexander*s Depart¬ 
ment Stores V. Murdock, 87 N.Y.S. 
2d 319—Shorehaven in Manhasset 
V. Village of Great Neck Estates, 
22 N.Y.S.2d 944. 

N.C.—Mitchell v. Barfleld, 69 S.B.2d 
810, 232 N.C. 326. 

Ohio.—State ox rei. Synod of Ohio of 
United Lutheran Church in Amer¬ 
ica V. Joseph, 39 N.E.2d 616. 139 
Ohio St. 229. 138 A.L.R. 1274— 
State V. Kreuzweiser, 166 N.E. 228, 
120 Ohio St. 362. 

Village of Ottawa v. Odenweller 
Mining Co,. 13 N.E.2d 144, 67 Ohio 
App. 170. 

Okl.—^Magnolla Petroleum Co, v. 
City of Tonkawa, 114 P.2d 474, 189 
Okl. 126. 

Pa.— Shapiro v. Zoning Bd. of Ad- 
justment, 106 A,2d 299, 377 Pa. 
621—Appeal of Rolling Green Golf 
Club, 97 A.2d 523, 374 Pa. 450— 
Application of Imperial Asphalt 
Corp., 69 A.2d 121, 369 Pa, 402— 
In re Gilflllan’s Permit, 140 A. 136, 
291 Pa. 358. 

Appeal by Borough of Dormont, 
119 A.2d 827, 180 Pa.Super. 650. 

Appeal of Stark, 72 Pa.Dist. & 
Co. 168, 98 Plttsb.Leg.J. 361—Gel- 
fond v. Philadelphia Zoning Board, 
27 Pa.Dist. & Co. 679—-Huetsch v. 
Grove, 16 Pa.Dist. & Co., 86, 23 
Berks Co. 164. 

Silver v. Lyon, Com.Pl., 61 
Dauph.Co. 225—^Application of 
Ericson Memorial Studio, Com.Pl., 
29 Erie Co. '279-Hull v. Zoning 
Board, Com.Pl., 28 Erie Co. 131, 37 
Mun.L.R. 127—^Appeal of White- 
night, Com.Pl., 33 Luz.Deg.Reg. 57 
—Appeal of Bngler, Com.Pl., 4 Ly- 
coming 245—^Medinger v. Spring- 
fleld Tp., Com.Pl., 69 Montg.Co. 203 
—Appeal of Carr, Com.Pl., 98 
Plttsb.Leg.J. 1—^Appeal of North 
Side Laundry Co., Com.PL, 93 
Plttsb.Leg.J. 534—^Appeal of Sus- 
dey, Com.Pl., 91 Pittsb.Leg.J. 339— 
Bream v. City of York, Com.Pl., 
64 York Leg.Rec. 189. 


R. I.—Carrolo v. Zoning Board of 
Town of Westerly, 21 A.2d 266, 67 

R. I. 128—^Madden v. Zoning Board 
of Revlew of City of Providence, 
136 A. 493, 48 R.1.176. 

S. C.—Stevenson v. Board of Adjust- 
ment of City of Charleston, 96 S. 
E.2d 456, 230 S.C. 440. 

Tex.—Congregation Committee, 

North Fort Worth Congregation, 
J€hovah’s Witnesses v. City Coun- 
cil of Raltom City, Civ.App., 287 

S. W.2d 700—Warren v. Gau, Civ. 
App., 18 S.W.2d 768, error dismiss- 
ed. 

Va.—^Hopkins v. 0’Meara, 89 S.E.2d 
1. 197 Va. 202. 

Wash.—State ex rei. Wenatchee Con¬ 
gregation of Jehovah’s Witnesses 
V. City of Wenatchee, 312 P.2d 196, 
60 Wash.2d 378—State ex rei. Og- 
den V. City of Bellevue, 276 P.2d 
899, 45 Wash.2d 492. 

43 C.J. p 346 note 20. 

Vnder express provision of ordiiuuLoe 
N.J.—Rinhart v. Wright. 44 A.2d 
385, 133 N.J.Law 374. 

Irregnlaxltles In adoptlon, and in- 
deflniteness, of zoning ordinanoe 
Irregularities of town in proceed- 
ings for adoptlon of zoning ordinance 
and the indefiniteness thereof con- 
stltuted no basis for denial of right 
to building permit to which prop- 
erty owner was entitled under the 
ordinance. 

S.C,—^Kerr v. City of Columbia, 102 
S.E.2d 364. 

Privata restxlctlons 

(1) A building permit may not be 
refused on the ground that the build¬ 
ing involved would be in violation of 
private restrictions or restrictive 
covenants. 

Miss.—City of Jackson v. Ashley, 199 
So. 91, 189 Miss. 818. 

Mo.—State ex rei. Polkers v. Welsch, 
124 S.W.2d 636, 235 Mo.App. 15. 
N.J.—Green v, Jones, 135 A. 802, 6 
N.XMisc. 188. 

(2) Covenant in original deed sub- 
jecting property to subsequent ordi- 
nances was not ground for denial of 
appllcation for a building permit, 
notwithstandlng subsequent adoptlon 
of ordinance xnaking lot substandard. 
N.Y.—^Macchia v. Board of Appeals 

of Incorporated Village of Kings 
Point, 164 N.Y.S.2d 463, 7 Mlsc.2d 
763. 

(3) A municipal building commis- 
sioner has no authorlty to determlne 
whether private restrictions of rec- 
ord are valid, but only a court of 
competent jurisdiction may do so. 
Mo.—State ex reL Folkers v. Welsch, 

124 S.W.2d 636, 235 Mo.App. 15. 

Beqniremeitts fox vaxianoe ihappll- 
oable 

(1) Where a variance is not asked 
for or the provisions relatlng there- 
to invoked, the requirements for the 
grantlng of a variance should not be 
considered. 


ZONING § 224 

Colo.—^People ex rei. Grommon ▼. 
Hedgcock, 104 P.2d 607, 106 Colo. 
300. 

Conn.—^Levine v. Zoning Board of Ap¬ 
peals of Meriden, 198 A. 173, 124 
Conn. 53. 

N.Y.—Long Island Lighting Co. v. 
Grifldn, 74 N.Y.S.2d 348, 272 A.D.2d 
661. 

P. & L. Building Corp. v. Mur¬ 
dock, 58 N.Y.S.2d 114, reversed on 
other grounds 66 N.Y.S.2d 114, 271 
App.Div. 830. 

Pa.—Lavelle v. Zoning Bd. of Ad- 
Justment, 4 Pa.Dist. & Co.2d 361. 

(2) A request for permission to 
make an alteration which is neces- 
sary in order to preserve owner* s 
original right under an automatic 
exception to a county zoning ordi¬ 
nance cannot be subject to limita- 
tions under which the board may 
grrant an exception, allow a struc¬ 
ture to be altered so as to enlarge 
the original use, or directly or Indi- 
rectly extend life of structura 
CaJL—^Ricclardi v. Los Angeles Coun¬ 
ty, 262 P.2d 773, 116 CA-2d 669. 

TTnanthorized ooxiditloiL 

(1) Where board imposed unau- 
thorized condltion on granting of a 
permit, applicant was entitled to the 
permit without such condition as a 
matter of right. 

N.Y.—Titus St. Paul Property Own- 
ers Aas*n v. Board of Zoning Ap¬ 
peals of Town of Irondequoit, 132 
N.Y.S.2d 148, 205 Misc. 1083. 

(2) Effect of unauthorized condl¬ 
tion generally see infra § 234. 

]&iabllity for delay 

Building inspector, who, relying on 
validlty of municipal zoning ordi¬ 
nance, refused to issue building per¬ 
mit, and who appealed to supreme 
court from order of Circuit court to 
issue permit but who complied wlth 
order of supreme court to issue per¬ 
mit, was not liable to applicant for 
damages due to delay in issuing pe]> 
mit. 

Mo.—^Kramer v. City of JefCerson, 
124 S.W.2d 626, 233 Mo.App. 686. 

Annexatioii. of town improperly ze- 
fnslng permit 

(1) Where property owner was eq- 
ultably entitled to obtain from town 
a permit to build for business pur- 
poses, and town was thereafter an- 
nexed to clty, equlty and good con- 
science required that city stand in 
town's shoes with respect to prop¬ 
erty owner*s right to permit. 

S.C.—^Kerr v. City of Columbia, 102 
S.E.2d 364. 

(2) Equitable maxim that court 
will regard as done that which ought 
to have been done govemed, and 
right to building permit from city 
which had annexed the area was to 
be considered as if council of town 
which had been annexed had Issued 
the permit when first appUed for. 
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§ 224 ZONING 

in such case is held to be arbitrary and unreason- | The board or oflScial has no discretion to refuse 
able.8 I the pennit for improper reasons.9 Thus, a building- 


S.C.—Kerr v. City of Columbia, su¬ 
pra. 

(3) Where property owner had had 
an equitable right to permit from 
town to build for business purposes, 
but permit was denied prior to an- 
nexation of town by City, city’s de- 
lay in promulgation of comprehen¬ 
sive plan of zoning of area of for¬ 
mer town constituted an additional 
equity in favor of property owner^s 
right to obtain permit from city. 
S.C.—^Kerr v. City of Columbia, su¬ 
pra. 

Applicant held entitled to pennit 

(1) To erect in back yard of li- 
censed radio amateur's horne an 
aluminum antenna thirty-two feet 
high with a thirty-nine inch triangu- 
lar base. 

Pa.—Appeal of Lord, 81 A.2d 533, 
368 Pa. 121. 

(2) For operation, as a horne oc¬ 
cupat ion, of a beauty parior. 

N.J.—^Jantausch v. Borough of Vero¬ 
na. 131 A.2d 881. 24 N.J. 326. 

Pa.—^Lavelle v. Zoning Bd. of Ad- 
justment, 4 Pa.Dist & Co.2d 361. 

(3) For operation of boarding 
house for aged people under arrange- 
ment with welfare department, as 
use accessory to use permltted in 
residence district. 

B.I.—^Von Housen v. Zoning Bd. of 
Revlew of Town of East Provl- 
dence, 124 A.2d 550. 

(4) For construction, in area zoned 
for single-family resldences, of resi¬ 
dence, which included accessory boat- 
house large enough for storage of 
two hydroplanes and with llving 
Quarters occupying only about one 
flf th of total buildlng. 

Wash,—Pearson v. Evans, 320 P.2d 
300. 

(5) For operation of junfc yard at 
property which was formerly used 
as Jimk yard and which was located 
in area zoned heavy industrlal. 

Md.—^Mayor and Councll, Town of 
Bladenburg, Inc. v. Berg, 139 A. 
2d 703, 351 Mlch. 434. 

8 . Ark.—City of Little Rock v. Stan- 
nus, 239 S.W.2d 283, 218 Ark. 893. 
Colo.—^People ex rei. Friedman v. 
Webber, 132 P.2d 183, 110 Colo. 161 
—^People ex rei. Grommon v. Hedg- 
cock, 104 P.2d 607, 106 Colo. 800— 
Hedgcock v. People, 18 P.2d 264, 91 
Colo. 155. 

Fla.—State ex rei. Tampa, Fla., Co. 
of Jehovah’s Witnesses, North Unit 
V. City of Tampa., 48 So.2d 78. 
Ky.—Perkins v. Spicer, 6 S.W.2d 243, 
224 Ky. 257. 

Md.—^Maryland Advertlsing Co. v. 
Mayor and City Councll of Balti- 
more, 86 A.2d 169, 199 Md. 214. 
Mich.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 706, 351 


I Mich. 434—^Anchor Steel & Convey- 
or Co. V. City of Dearbom, 70 N. 
W.2d 758, 342 Mich. 361. 

Miss.—Jones v. City of Hattiesburg, 
42 So.2d 717, 207 Miss. 491. 

N.J.—^Antonelli Const. v. Milstead, 
112 A.2d 608, 34 N.J.Super. 449. 

Nusser v. Board of Adjustment 
of City of Newark, 46 A.2d 657, 
134 N.J.Law 174. 

Mulleady v. City of Trenton, 166 
A. 843, 9 N.J.Misc. 1102, followed 
in Steward v. City of Trenton, 166 
A. 844, 9 N.J.Misc. 1100—Mangiello 

V. Jersey City, 142 A. 179, 6 N.J. 
Misc. 536. 

N.Y.—^Diocese of Rochester v. Plan- 
ning Bd. of Town of Brighton, 136 
N.E.2d 827, 1 N.Y.2d 608, 154 N. 
Y.S.2d 849. 

Application of Klngsway Plumb- 
ing Supply Co., 16 N.Y.S.2d 838, 
258 App.Div. 167. 

Property Owners Ass'n of Gar- 
den City Estates v. Board of Zon¬ 
ing Appeals of Incorporated Vil- 
lage of Garden City, 123 N.Y.S.2d 
716, 2 Misc.2d 309. 

Plander v. Koehler, 160 N.Y.S.2d 
879—Ratcllffie v. Morrison, 123 N. 
Y.S.2d 831. 

Ohlo.—Cassell v. Lexington Tp. Bd. 
of Zoning Appeals, 127 N.E.2d 11, 
163 Ohlo St 340. 

Pa.—Appeal of Fisher, 49 A.2d 626, 
366 Pa. 364. 

Camilli V. Stufflet, 76 Pa.I)ist & 
Co. 294, 43 Berks Co. 165—Covenant 
Presbyterian Church v. Board of 
Adjustment 56 Pa.Dist & Co. 309, 
94 Pittsb.Leg.J. 161. 

R,I.—Von Housen v. Zoning Bd. of 
Review of Town of East Provi- 
dence, 124 A.2d 660. 

Tenn.—City of Memphis v. Qualis, 
64 S.W.2d 648, 16 TennA.pp. 387. 
Tex.—Congregation Committee, 

North Fort Worth Congregation, 
Jehovah’s Witnesses v. City Coun- 
cil of Haltom City, CivA.pp., 287 S. 

W. 2d 700—^Board of Adjustment of 
City of West University Place v. 
Jones, Clv.App., 163 S.W.2d 610. 

Wash.—^Wenatchee Congregation of 
Jehovah’s Witnesses v. City of We- 
natchee, 812 P.2d 196, 60 Wash.2d 
378. 

W.Va.—State ex rei. Howell v. Mea- 
dor, 154 S.B. 876, 109 W.Va. 368. 
Wis.—^Kewaunee, G. B. & W. Ry. Co. 
V. City of Green Bay, 285 N.W. 
333, 231 Wis. 68. 

Denial on mere specnlation 
Board could not deny application 
to erect motel in business district 
on mere speculation that state might 
at some future date condemn some 
of the property in order to wlden 
highway. 

N.Y.—^De Angelis v. Minor, 166 N.Y. 
S.2d 568, 8 Misc.2d 994. 
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Faotors oonsldeTea In. determlnlng le. 
gitimacy of exerolse of power 

In determlning whether actlon of 
town mayor ajid councll in denying 
permit for operation of junk yard 
was legltimate exercise of police 
power delegated to town, fact that 
appllcanfs property was located in 
area zoned heavy industrlal and zon¬ 
ing permitted operation of junk yards 
were factors to be consldered. 

Md.—^Mayor and Councll, Town of 
Bladensburg, Inc. v. Berg, 139 A. 
2d 703. 

Benial of due process 
Owner of large tract in a reslden- 
tial zone in which zoning ordinance 
permitted conduct of schools by 
churches was entitled to a certifi- 
cate of occupancy to use such prem- 
Ises as a nonsectarlan private board¬ 
ing school for boys, and refusal to 
permit such use of the premises was 
arbitrary, and a denial of due process 
of law. 

N.J.—Lumpkin v. Township Commit¬ 
tee of Bemards Tp., 48 A.2d 798, 
134 N.J.Law 428, motlon granted 
49 A.2d 236, 134 N.J.Law 631. 

9. Cal.—^Palmer v. Fox, 258 P.2d 80, 
118 C.A.2d 463. 

La.—State ex rei. Romero v. Viator, 
46 So.2d 256, 217 La. 239—State ex 
rei. Calvary Baptlst Church v. City 
of Alexandria, 114 So. 492, 164 La. 
628. 

Md.—Maryland Advertlsing Co. v. 
Mayor and City Council of Balti- 
more, 86 A.2d 169, 199 Md. 214. 
Minn.—^Minneapolis-Honeywell Regu¬ 
lator Co. V. Nadasdy, 76 N.W.2d 
670, 247 Minn. 169. 

N.J.—179 Duncan Avenue Corpora¬ 
tion V. Board of Adjustment of 
Jersey City, 6 A.2d 68, 122 N.J.Law 
292—^Leonard Inv. Co. v. Board of 
Adjustment of City of Trenton, 4 
A.2d 768, 122 N.J.Law 308. 

OkL—^Fldelity Laboratories v. Okla- 
homa City, 125 P.2d 757, 190 OkL 
488. 

Pa.—^Whlte V. Old York Road Coun- 
try Club, 186 A. 316, 322 Pa. 147. 

Covenant Presbyterian Church v. 
Board of Adjustment, 66 Pa.Dist. 
& Co. 309, 94 Pittsb.Leg.J. 161. 

Silver v. Lyon, Com.Pl., 61 
Dauph.Co. 226—Appeal of Sechler, 
Com.PL, 1 Lycoming 81—Clties 
Service v. Borough of McKees 
Rocks, Com.Pl.. 44 Mun.L.R. 208, 
101 Plttsb.Leg.J. 111. 

Wash.—State ex rei. Ogden v. City 
of Bellevue, 276 P.2d 899, 45 Wash. 
2d 492. 

43 C.J. p 346 note 21. 

Effect of ooxLtemplated ordlnanoe 
(1) The granting of permits may, 
under some circumstances, be sus- 
pended pending the adoption of zon- 
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Ingr regulatlons by a municipal Cor¬ 
poration. 

If.J.—^Horowltz V. Rath, 163 A. 260, 

9 N.J.Misc. 203—^Deerfteld Realty 
Co. V. Hague, 151 A. 373. 8 N.J. 
Misc. 637—^Butvinik v. Mayor and 
Aldermen of Jersey City, 142 A. 
.759, 6 N.J.M1SC. 803. 

(2) However, where the passage 
•of the proposed zonlng ordlnance is 
inexcusably delayed for an unreason- 
able period, the application for a 
permit may not be denied. 

N.J.—^Mongiello Bros. v. Board of 
Com’rs of Jersey City, 158 A. 325, 

10 N.J.Misc. 131—^Deerfield Realty 
Co. V. Hague, 151 A. 373, 8 N.J. 
Misc. 637. 

(3) A building inspector was re- 
<xuired to issue permit for ice piant, 
where there was no law or ordinance 
forbidding it, but merely possible 
conflict with ordinance introduced 
but not yet passed. 

Chio.—State v. Kreuzweiser, 166 N. 
E. 228, 120 Chio St 352. 

(4) Where there was no zoning or¬ 
dinance affecting the area either at 
date of formal application for a 
building permit or at time of judg- 
ment the fact that zoning of the 
area was belng contemplated was not 
pertinent to question of mayor*s au- 
thority to refuse building permit. 
La.—State ex rei. Romero v. Viator, 

46 So.2d 256, 217 La. 239. 

(6) Refusal of permit repugnant 
to zoning ordinance enacted after 
making of application see supra S 
221 . 

(6) Retroactive operation of reg- 
ulations see supra § 221. 

IDLdependent vLolation by owner 
A lot owner’s failure to remove ob- 
structlon, declared unlawful by 
courts, from lot, is no ground for re¬ 
fusal of permit for construction of 
lawful building thereon. 

Pa.—Miller v. Seaman, 8 A.2d 416, 
137 Pa.Super. 24. 

Jtoss of tax revenne 

(1) In view of pro Vision of consti- 
tution that real or persona! property 
used exclusively for religious, edu- 
cational, or charitable purposes shall 
'be exempt from taxation, denial of a 
permit for erection of a school and 
church cannot be justifled on the 
ground that there will be a loss of 
tax revenue and such a loss would 
not be in the furtherance of the gen- 
eral welfare. 

N.T.—^Diocese of Rochester v. Plan- 
ning Bd. of Town of Brighton, su¬ 
pra. 

(2) No municipal Corporation can 
justly refuse a permit to build a 
church only because the property 
will no longer be subject to taxation. 
N.T.—^Dlocese of Rochester v. Plan- 

ning Bd. of Town of Brighton, su¬ 
pra. 

Ohio.—State ex rei. Anshe Chesed 


Congregation v. Bruggemeler, 115 
N.E.2d 66, 97 Ohio App. 67. 
l^LoonvenleiLoe 

(1) Mere Inconvenience to neigh- 
bors is not a valld reason for deny- 
ing church permit to construet 
church in residential district; main- 
tenance of churches is such valuable 
right that their existence will not be 
denied because of such inconvenience. 
Tex. — Congregation Committee, 

North Fort Worth Congregation, 
Jehovah’s Wltnesses v. City Coun- 
cil of Haltom City, Civ.App., 287 

S. W.2d 700. 

(2) Nolse and other inconvenienc- 
es are not sufficient grounds on 
whlch to deny a building permit to a 
church. 

N.T.—^Diocese of Rochester v. Plan- 
ning Bd. of Town of Brighton, 136 
N.E.2d 827, 1 N.T.S.2d 608, 164 N. 

T. S.2d 849. 

Slze of lot or open space 

(1) Size of lot is not sufficient 
ground for refusal to permit con¬ 
struction of church in residential 
area where, under zoning ordinance, 
lot size was not material if building 
would not materlally injure neigh- 
boring property for residential pur¬ 
poses, and there was no claim that 
lot size accomplished injury, or that 
lot size had any substantial relation 
to health, morals, safety, or generaJL 
welfare of community. 

Tex. — Congregation Committee, 
North Fort Worth Congregation, 
Jehovah’s Witnesses v. City Coun- 
cil of Haltom City, Civ.App., 287 
S,W.2d 700. 

(2) Board improperly refused to 
grant a use registration permit for 
the use of premises on the ground 
that such use would violate statute 
whlch requires that there be space 
to the rear or the side of a tenement 
of at least twenty per cent of the 
area or the lot, and at least eight 
feet in width throughout its entire 
length, where premises consists of 
two adjacent buildings with a front- 
age of thirty-two feet, the westward 
half having no rear yard but occu- 
pying the full ninety feet depth, and 
the eastward half having a rear yard 
twenty-one and a half feet deep. 

Pa.—Shore v. Zoning Bd. of Adjust- 

ment, Com.Pl., 3 Pa.Dlst & Co.2d 
14. 

Ihadequacy of site and parking ao- 
commodatlotis 

(1) Lack of parking accommoda- 
tions is not sufficient grounds for re¬ 
fusal to permit construction of 
church in residential area where 
church showed substantial compli- 
ance with zoning regulation relating 
to avallability of parking facllities. 
Tex. —• Congregation Committee, 
North Fort Worth Congregation, 
Jehovah^s Witnesses v. City Coun- 
cil of Haltom City, CivA.pp., 287 
S.W.2d 700. 
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(2) Where only limitations pre- 
scribed by zoning ordinance on use 
of any premises for church purposes 
were in respect to adequacy of off- 
street parking and suitabllity and 
adequacy of site, board did not have 
authority to determlne whether or 
not church mlght be established on 
petitioner’s property, in sense of hav¬ 
ing power to decide that church 
could or could not be established at 
particular location chosen by petl- 
tioner; board could only determlne 
whether provlsion had been made for 
adequate off-street parking, and 
whether site was suitable and ade¬ 
quate for church purposes. 

N.T.—^Application of Garden City 
Jewish Center, 166 N.T.S.2d 623, 2 
Misc.2d 1009. 

(8) Where ofC-street parking facil- 
Ities were presently adequate, board 
could not refuse to permit construc¬ 
tion of synagogue on ground that 
possible growth in church member- 
ship would make those facllities In- 
adequate in future. 

N.T.—^Application of Garden City 
Jewish Center. supra. 

(4) On application of synagogue 
for permission to construet church, 
under zoning ordinance permitting 
use of any premises for church pur¬ 
poses as long as off-street parking 
and site were adequate, functlon of 
board is only to make determination 
on questions of adequacy of off-street 
parking and suitabllity and adequacy 
of site for intended use of premises 
for church purposes. 

N.T.—^Application of Garden City 
Jewish Center, supr€u 

Ohange in bhaxaoter of use en- 
joyment of area 

Where municipal ordinance provid- 
ed that churches and schools mlght 
be erected and used in residential 
districts by special permit, planning 
board could not properly Justify de¬ 
nial of a permit to erect a church or 
school in a residence area on ground 
granting of permit would change the 
character of the residential use and 
enjoyment of the area. 

N.T.—^Diocese of Rochester v. Plan¬ 
ning Bd. of Town of Brighton, 136 
N.B.2d 827, 1 N.T2d 608, 164 N.T. 
S.2d 849. 

Possible depreoiatlon in valne of sor» 
ronndlng property 
(1) Fact that building a residence 
on a substandard lot mlght depreci- 
ate the value of neighboring proper- 
ties was no ground for denying a 
building permit if the property had 
continued in single and separate 
ownership for a period commencing 
prior to the zoning ordinance making 
it substandard. 

N.T.—^Macchia v. Board of Appeals 
of Incorporated Village of Hings 
Point, 164 N.T.S.2d 463,.7 Mlsc.2d 
763. 
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permit cannot be denied merely because applicant 
intends to put the building to an illegal use,^® or will 
be in a position to do so,ii or because the permit 
will be useless to applicant because injunctive re- 
lief might be granted to prevent the use of the 
building for the purpose,^^ or because applicant 
has not yet obtained a license to operate the busi- 
ness which he proposes to conduct in the building 
for which the permit is sought,!^ or because the use 


of a right of way on which the property is located 
would endanger the safety of children and pedestri- 
ans,i4 or because of objections by adjacent property 
owners,i5 or solely because another than applicant 
claims the title to the premises.l® 

On the other hand, a permit or certificate may not 
and should not be issued for the construction, al- 
teration, or use of property in violation of a build¬ 
ing or zoning regulation,!^ or for a change in the 


(2) Posslble depreciatlon in value 
of suiToundingr property is not suf¬ 
ficient fiTTOund for refusal to allow 
construction of church in resldential 
area. 

N.T.—^Application of Garden City 
Jewisb Center, 155 N.Y.S.2d 623, 2 
Misc.2d 1009. 

Tex. — Congrreyation Commlttee, 
North Fort Worth Congrregation, 
Jelioyali’s Witnesses v. City Coun- 
cil of Haltom City, Civ.App., 287 
S.W.2d 700. 

xroncomplhULoe wltli bnildlng oode 
is not proper ground for refusal of 
zoning board to permit use of reli- 
gious building in residence district 
where it is the function of the board 
of trustees of the village, and not of 
the zoning board, to paas on the mat- 
ter of compliance with the building 
code. 

N.T.—Application of Garden City 
Jewish Center, 155 N.Y.S.2d 523, 2 
Misc.2d 1009. 

Pailure to seoure approval of stata 
traffio ooannilssioiL 
City building Inspector could not 
withhold Issuance of permit for erec- 
tion of a concession building in con- 
nection with open-air drlve-in thea- 
ter because applicant had failed first 
to secure certificate of approval of 
location from state trafflc commis- 
slon as requlred by statute, where 
there is no language in the statute 
or in the city charter, ordinances, or 
building code Indicating Intent that 
approval of location must precede 
ali else. 

Conn.—^Loew v. Falsey, 127 A.2d 67, 
144 Conn. 67. 

Befusal of reasonable offer for sub- 
Standard property from an adjoining 
property owner was an Improper 
ground for denying application for a 
buUding permit, because no admin¬ 
istrative board may compel a prop¬ 
erty owner either to sell his proper¬ 
ty or to purchase additlonal proper¬ 
ty, and every form of coercion used 
to accomplish thls aim Is a violation 
of his constitutional rights. 

N.Y.—^Macchia v. Board of Appeals 
of Incorporated Village of Kings 
Polnt, 164 N.T.S.2d 463, 7 Misc.2d 
763. 

lOi Colo.—Short V. Orlental Refinlng 
Co., 149 P.2d 245, 112 Colo. 297. 


Fla.—City of Jacksonville v. State ex 
rei. Mann, 27 So.2d 727, 168 Fla. 98. 
N.C.—Mitchell v. Barfleld, 59 S.B.2d 
810, 232 N.C. 825. 

Pa.—^Huetsch v. Grove, 16 Pa.Dist. 
& Co. 86, 23 Berks Co. 154. 

Silver V. Lyon, Com.Pl., 61 
Dauph.Co. 225—Appeal of V^ite- 
night, Com.Pl., 33 LiUZ.Lieg.Heg. 57. 
43 C.J. p 347 note 22. 

‘'The Questlon as to the legality of 
the alleged intended use must await 
determination in proper proceedings 
after such use is attempted to be 
made of the building.** 

Colo.—Short V. Oriental Refining Co., 
149 P.2d 246, 247, 112 Colo. 297. 

11. N.JT.—Guttman v. Borough of 
Bradley Beach, 83 A.2d 638, 16 N.J. 
Super. 409. 

McAlllster v. Moffett, 142 A. 656, 
6 N.J.Misc. 692. 

Fossible use as Sfarage 
Where an ordlnance prohlbits the 
malntenance or conduct 'of a public 
garage, a permit for the construction 
of a building will not be refused 
merely because of the fact that it is 
adaptable for use for the purpose of 
a garage. 

N.Y.—^People v. Stroebel, 103 N.B. 
736, 209 N.T. 434. 

12. Pa.—Coyne v. Prichard, 116 A. 
315, 272 Pa. 424, 

13. Mass.—Jaffarian v. Building 

Com’r of City of Somerville, 176 
N.B. 641, 275 Masa 267, 74 A.Li.H. 
403. 

14. N.Y.—^Macchia v. Board of Ap¬ 
peals of Incorporated Village of 
Kings Point, 164 NY.S.2d 463, 7 
Misc.2d 763. 

15 . N. J.—^Advance Development Cor¬ 
poration V. Jersey City, 140 A. 788, 
6 NJ.Misc. 238, appeal dismissed 
143 A. 447, 106 N.J.Law 234. 

N.Y.—^Brooklyn Parking Corp. v. 
Cannella, 85 N.Y.S.2d 389, 193 

Misc. 811. 

16 . N.Y.—^People ex rei. Curtin v. 
Deegan, 242 N.Y.S. 516, 137 Misc. 
287 

43 C.j. p 847 notes 24-26. 

17 . Ark.—^Meyer v. Seifert, 225 S.W. 
2d 4, 216 Ark. 293. 

Cal.—^Bemstein v. Smutz, 188 P.2d 
48, 83 CJL2d 108. 

Fla.—Godson v. Town of Surfside, 8 
So.2d 497, 150 Fla. 614. 
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111.—^People ex rei. Delgado v. Moi> 
ris, 79 N.B.2d 839, 884 Ill.App. 557. 

Md.—^Norwood Heights Imp. Ass*n v. 
Mayor and City Council of Balti- 
more, 60 A.2d 192, 191 Md. 155— 
Dobres v. Schwartzman, 59 A.2d 
684, 190 Md. 760—Lipsitz v. Parr, 
164 A. 743, 164 Md. 222. 

Mass.—^Publico v. Building Inspec¬ 
tor of Quincy, 142 N.B.2d 767— 
Lawrence v. Board of Appeals of 
Lynn, 142 NB.2d 378—Everpure 
Ice Mfg. Co. V. Board of Appeals 
of Lawrence, 86 N.E.2d 906, 324 
Mass. 433—Olson v. Zoning Bd. of 
Appeal of Attleboro, 84 N.E.2d 544, 
324 Mass. 67, 7 A.L.R.2d 691— 
Town of Saugus v. B. Perini & 
Sons, 26 NB.2d 1, 305 Mass. 403. 

Mo.—State ex rei. Field v. Randall, 
App., 308 S.W.2d 687—State ex rei. 
Town of Olivette v. American Tei. 
& Tei. Co., App., 280 S.W.2d 134— 
State ex rei. Barr v. Fleming, App., 
269 S.W.2d 417. 

N.J.—^Berdau v. City of Paterson, 62 
A.2d 680, 1 N.J. 199. 

Deer-Glen Estates v. Board of 
Adjustment and Appeal of Bor¬ 
ough of Fort Lee, 121 A.2d 26, 39 
N.J.Super. 380—Frizen v. Poppy, 86 
A.2d 134, 17 N.J.Super. 390—Kur- 
owski V. Board of Adjustment of 
City of Bayonne, 78 A.2d 429, 11 
NJ.Super. 433—^Michaels v. Town- 
ship Committee of Pemberton Tp., 
Burlington Tp., 67 A.2d 324, 3 N.J. 
Super. 523. 

Burmore Co. v. Champion, 12 A.- 
2d 713, 124 NJ.Law 648, 660—Bor- 
insky v. Board of Adjustment of 
City of Newark, 4 A.2d 63, 122 N.J. 
Law 111—Kensington Realty Hold¬ 
ing Corporation v. Jersey City, 196 
A. 691, 119 N.J.Law 838. 

N.Y.—Burke v. Connell, 274 N.T.S. 
746, 242 App.Div. 796. 

Gruberg v. Henry, 163 N.Y.S.2d 
1003, 5 Misc.2d 223—Berger v. 

Dumper, 160 N.T.S.2d 530, 7 Misc. 
2d 183, afflrmed 169 N.T.S.2d 433. 
6 A.D.2d 687—Long Island Land 
Research Bureau, Inc. v. Toung, 
169 N.T.S.2d 414, 7 MiSC.2d 469— 
Lyle V. Avis, 148 N.T.S.2d 874, 1 
Mlsc.2d 880—S. B. Garage Corp. v. 
Murdock, 56 N.Y.S.2d 466, 185 Misc. 
55—^Horwitz v, Schwab, 224 N.Y.S. 
41, 180 Misc. 448. 

Cybulski v. Eagan, 173 N.Y.S.2d 
379—Stillbar Const Co. v. Town of 
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Harrlson, 143 N.T.S.2a 804—Llttle 
V. Toungr, 82 N'.Y.S.2d 909, afflrmed 
85 N.Y.S.2d 41, 274 App.Div. 1006, 
reargrument and appeal denied 86 
N.Y.S.2d 288, 274 App.Div. 1065, a^- 
flrmed 87 N.B.2d 61, 299 N.Y. 699— 
Underliill v. Board of Appeals of 
Town of Oyster Bay, 72 N.Y.S.2d 
688, afflrmed 75 N.Y.S.2d 327, 278 
App.Div. 788, afflrmed 80 N.£!.2d 
342, 297 N.Y. 937—^Altschul v. Lud- 
wig, 166 N.Y.S. 629, afflrmed 168 N. 
Y.S. 1100, 182 App.Div. 887. 

Pa.—^Fleishon v. Philadelphia Zoning 
Bd. of Adjustment, 122 A2d 673, 
386 Pa. 295—^Appeal of Brosnan, 
198 A. 629, 330 Pa. 161. 

Triolo V. Zoning Board of Ad¬ 
justment, 59 Pa.Dlst & Co. 211— 
Gheen v. Mencer, 62 Pa.Dist.&Co. 
422. 

Appeal of Bowtiuch, Com.Pl., 49 
Lack.Jur. 209. 

R.I.—^Ajootian v. Zoning Bd. of Re- 
vlew of City of Providence, 182 A 
2d 836—^Paolella v. Zoning Bd. of 
Review of City of Providence, 122 
A.2d 157—Carey v. Cassidy, 103 A 
2d 793, 81 B.I. 411. 

W.Va—State ex rei. Baer v. City of 
Beckley, 57 S.E.2d 268, 138 W.Va, 
469. 

Meie hardship caused to property 
owner by enforcement of regulatlons 
does not justlfy relaxation of re- 
auirements in hia favor where the 
power to grant a variance or special 
exception is not Invoked. 

Conn.—Osbom v. Town of Darien, 
175 A 678, 119 Conn. 182. 

Xaxity of enforcement of an ordi- 
naxLoe in other instances does not re¬ 
quire the grantlng of a building per- 
mit in violation of the ordinance. 

La.—Gibbs v. City of Natchitoches, 
162 So. 731, 182 La. 926. 

Gritlcal honslng shortage does not 
warrant granting of application for 
permit in violation of zoning regula- 
tion. 

Md.—Anne Arundel County Com»rs 
V. Ward, 46 A.2d 684, 186 Md. 830, 
166 A.L.B. 816. 

N.J.—^Potts V. Board of Adjustment 
of Borough of Princeton, 48 A2d 
860, 133 N.J.Law 230. 

Bffect of impropex pexxnlt to another 
Pact that City offlcers might have 
wrongfully issued permit to another 
to erect a duplex dwelling in a dis- 
trict whlch authorized dwellings for 
“one family only” could not have ef- 
fect of Invalidating zoning ordinance, 
and could have no bearing on rela¬ 
tores right ‘to permits to build flve 
duplex dwellings in district. 

Mo.—State ex rei. Luechtefeld v. Ar- 
nold, Mo.App., 149 S.W.2d 384. 

XnsufBclency of lot area 
Area of proposed streets could not 
fairly be Included as a part of proj- 
ect for construction of garden type 
apartments under zoning ordinance 
requiring that area of project should 


cover at least flve aores of land, and 
therefore board should not have ap- 
proved application for permit for 
such project where tract of land con- 
tained slightly over flve acres, but if 
proposed streets on side of tract 
were excluded, tract contained only 
4.4201 acres. 

Md.—Clarks Lane Garden Apart¬ 
ments V. Schloss, 79 A2d 538, 197 
Md. 467. 

Ferxaits held Improperly Issued 

(1) Permits for stabling horses in 
residentlal district. 

Mass.—Pratt v. Building Inspector 
of Gloucester, 113 N.E.2d 816, 330 
Mass. 344. 

(2) Permit for use of residentlal 
premises for boat rentals, sales and 
Service of boats, motors and boatlng 
and flshing equipment. 

Mass.—Todd v. Board of Appeals of 
Yarmouth, 148 N.E.2d 880. 

(3) Permit to construet a multiple 
dwelling. 

Pa.—Pleishon v. Zoning Bd. of Ad¬ 
justment, 6 Pa.Dist &Co.2d 337. 
Fexmlts not improperly issued 

•gAn. — ^Babb V. Rose, 134 P.2d 666, 
156 Kan. 587. 

Fenolt properly denied 

(1) Generally. 

Cal.—^Brougher v. Board of Public 
Works of City and County of San 
Pranclsco, 271 P. 487, 206 C. 426. 
Colo.—City of Colorado Sprlngs v. 

Miller, 36 P.2d 161, 96 Colo. 887. 
Conn.—State ex rei. La Vole v. 
Building Commlssion of Town of 
Trumbull, 65 A2d 165, 136 Conn. 
416. 

lowa,—^Hirsch v. City of Muscatlne, 
10 N.W.2d 71, 233 lowa 690. 

La.—Gibbs v. City of Natchitoches, 
162 So. 731, 182 La. 926. 

Mass.—^Raimondo v. Board of Ap¬ 
peals of Bedford, 118 N.E.2d 67, 
331 Mass. 228. 

Minn.—State ex rei. Sheffield v. City 
of Minneapolis, 60 N.W.2d 296, 235 
Minn. 174—^Zalk & Josephs Realty 
Co. V. Stuyvesant Ins. Co. of City 
of New York, 253 N.W. 8, 191 Minn. 
60. 

N.J.—^Michaels v. Township Commit- 
tee of Pemberton Tp., Burlington 
County, 67 A2d 324, 8 N.J.Super. 
623. 

Chipolone v. Municipal Counoil 
of City of Clifton, 59 A.2d 816, 137 
N.J.Law 807, afflrmed 61 A.2d 896 
Prench v. Cooper, 43 A.2d 880, 
138 N.J.Law 246. 

N.Y.—Shoen v. Bowne, 79 N.Y.S.2d 
292, 273 App.Div. 1020, afflrmed 81 
N.E.2d 360, 298 N.Y. 611—Koeber 
V. Bedell, 3 N.Y.S.2d 108, 264 App. 
Div. 684, afflrmed 21 N,B.2d 200, 
280 N.Y. 692—Sagamore Road Cor¬ 
poration V. Lee, 230 N.Y.S. 68, 224 
App.Div. 744, afflrmed 166 N.B. 313, 
260 N.Y. 632. 

Macchia v. Board of Appeals of 
Incorporated Yillage of Rings 

989 


ZONING § 224 

Polnt, 164 N.T.S.2d 463, 7 Mlsc.2d 
763—Johnson v. Debaun. 135 N.Y. 
S.2d 217, 206 Misc. 806—Maxwell v. 
Klaess, 82 N.Y.S.2d 688, 192 Misc. 
939, appeal dismissed Siciliano v. 
Klaess, 84 N.Y.S.2d 922, and 85 N.Y. 
S.2d 330, 274 App.Div. 943—Goddard 
V. Klaess, 86 N.Y.S.2d 331—Col- 
asuonno v. Dassler, 61 N.Y.S.2d 870, 
183 Misc. 904. 

Hinna v. Board of Appeals of 
Town of Hempstead, 170 N.Y.S.2d 
12—^Levine v. Young, 104 N.Y.S.2d 
1004. 

Ohio.—State ex rei. Cllfton-Highland 
Co. V. City of Lakewood, 179 N.E. 
198, 41 Ohio App. 9, afflrmed 178 
N.E. 837, 124 Ohio St. 399, certio¬ 
rari denied Clifton Highland Co. v. 
City of Lakewood, Ohio, 62 S.Ct. 
406, 285 U.S. 549, 76 L.Ed. 940. 

Pa.—^Application for Certifleate of 
Occupancy 500 Paxinosa Avenue, 
Easton, 66 A2d 226, 362 Pa. 116— 
Appeal of Jewish National Folk 
School, 195 A. 9, 327 Pa. 678. 

In re Vallcenti’s Appeal, 99 Pa. 
Super. 279. 

Petition of North Wales Park 
Homes, Inc., Quar.Sess., 72 Montg. 
Co. 106—^Appeal of Dithridge De- 
velopment Corporation, Com.Pl., 93 
Pittsb.Leg.J. 1—^Appeal of Mattel, 
Com.Pl., 92 Pittsb.Leg.J. 313—Ap¬ 
peal of Hasley, Com.Pl., 90 Pittsb. 
Leg.J. 205, afflrmed 30 A.2d 187, 161 
Pa.Super. 192—^Appeal of Dunn, 
Com.Pl., 88 Pittsb.Leg.J. 647—Ap¬ 
peal of Folk School, Com.Pl., 86 
Plttsb.Leg.J. 612—Appeal of Jen- 
ning, Com.Pl., 86 Pittsb.Leg.J. 282. 
Tex.—City of Harlingen v. Feener, 
ClvJLpp., 153 S,W.2d 671, error re- 
fused—Connor v. City of Unlver- 
sity Park, CivA.pp., 142 S.W.2d 
706, error refused—City of Odessa 
V. HeUbrook, Civ.App., 103 S.W.2d 
223. 

(2) For repair of building or erec- 
tion of new one after flre had large- 
ly or entirely destroyed building, 
where proposed new building would 
have the effect of substantially in- 
creasing the nonconformlty of build¬ 
ing to the zoning regulation. 

Conn.—^Piccolo v. Town of West Ha- 
ven, 181 A. 616, 120 Conn. 449. 

Pa.—Appeal of Berberian, 41 A.2d 
670, 361 Pa. 475. 

(3) For operatlon of funeral horne 
in restricted zone. 

Ky.—Smith v. Selligman, 109 S.W.2d 
14, 270 Ky. 69. 

Tenn.—Qualis v. City of Memphis, 16 
Tenn.App. 676. 

(4) For operation, as a horne oc- 
cupation, of a beauty parior or bar- 
ber shop. 

Pa.—^Bender v. Zoning Bd. of Adjust¬ 
ment, 4 Pa.Dist. & Co.2d 359— 
Taddeo v. Zoning Bd. of Adjust¬ 
ment, 3 Pa.Dlst. & Co.2d 454, 47 
Mun. 190. 

(6) For operation, as a horne oc- 
cupation, of a one-man buslness of 
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§§ 224-225 ZONING 

structura! quality of a building in violation of such 
building or zoning regulation,^8 unless the regula- 
tion is invalid,^^ at least as applied to the particular 
property.20 A municipal board is not authorized ei- 
ther to grant or refuse a building permit under an 
invalid building ordinance.^^ The question whether 
a building inspector has acted in excess of the pow- 
er conferred on him and in violation of the zoning 
ordinance is a legal and not an administrative ques¬ 
tion which has to be determined by an interpretation 
of the ordinance as applied to the facts and circum- 
stances under which the building permit was is- 

sued.22 

§ 225. - Pennits for Nonconforming 

Uses 

A permit or certificate for the use of premises or for 


the constructfon or alteratfon of a building In noncon- 
formlty with the zoning regulatione may be Issued under 
the authority of some provlslons which may specify the 
conditions for such issuance or place the matter wlthin 
the discretion of a designated board or official. 

Although, as shown supra § 219, a permit to con¬ 
tinue a nonconforming use is not required in the 
absence of specific provisions to that effect, and al¬ 
though there is some authority holding that after the 
adoption of a zoning regulation excluding a particu¬ 
lar type of business from a district the issuance of 
a new permit for a nonconforming use would be 
void,23 provision is sometimes made for the issuance 
under specified conditions of a permit or certificate 
for the use of premises, or for the construction or 
alteration of a building, in nonconformity with zon¬ 
ing regulations.24 

Authorization for the issuance of such pennits 


maklng, filttlng, and selllng trusses i 
and belt braces. | 

Pa.—^Akerly v. Zoning Bd. of Ap- 
peals, 6 Pa.Bist. & Co.2d 617, 39 
Erle Co. 96. 

(6) For drtlllng of oil. 

Okl.—^Anderson-Kerr, Ino., v. Van 
Meter, 19 P.2d 1068, 162 Okl. 176. 

1& Mich.—Austln v. Older, 278 N. 

W. 727, 283 Mich. 667. 

N.J.—^Kensington Realty Holding 
Corporation v. Jersey City, 196 A. 
691, 119 N.J.Law 338. 

(1) For alteration of nonconform- 
ing building to permit another non¬ 
conforming use, where proposed al¬ 
teration would cost in excess of flfty 
per cent of the assessed value of 
building. 

Conn.—^Rice v. Zoning Board of Ap- 
peals of Town of Milford, 190 A. 
257, 122 Conn. 436. 

(2) For making a "structural al¬ 
teration" which would permit the in¬ 
definite prolongation of the life of 
a nonconforming structure and there- 
by defeat purpose of zoning ordi- 
nanca 

Ky.—Goodrich v. Selligman, 183 S,W. 
2d 625, 298 Ky. 863. 

Change from non-eonformlng to 
conforming use of building dld not 
entitle owner to permit as a matter 
of rlght, where change structurally 
altered building in disregrard of reg- 
ulations of building and zoning ordi- 
nances. 

R.I.—Taft V. Zoning Bd. of Review 
of City of Warwick, 64 A-2d 200, 
76 R.I. 117. 

19. Colo.—^People ex rei. Friedman 
V. Webber, 132 P.2d 183, 110 Colo. 
161. 

Conn.—^Alderman v. Town of West 
Haven, 200 A. 330, 124 Conn. 391. 
N.Y.—Little V. Toung, 86 N.T.S.2d 
41, 274 App.Div. 1005, reargiiment 
and appeal denied 86 N.Y.S.2d 288. 


274 App.Div. 1066, afflrmed 87 N.B. 
2d 74, 299 N.Y. 699. 

Lengel v. Plrnie, 128 N.Y.S.2d 
490. 

Ohlo.—State ex rei. Lleux v. Vll- 
lage of Westlake, Com.Pl., 126 N.E. 
2d 829. 

Pa.—^Medinger v. Springfleld Tp., 
Com.Pl., 69 Montg.Co. 203. 

W.Va.—Carter v. City of Bluelleld, 
64 S.E.2d 747, 182 W.Va. 881. 
Applicant held entitled to permit 

(1) For construction of buildings 
and facilities for use in operation 
of trailer coach park in area of rural 
township which was largely agrlcul- 
tural and open country wlthout any 
residential or industria! development 
in zoning district itself or surround- 
Ing distrlcts, although invalid town¬ 
ship zoning ordinance prohibited 
trailer parks in the township. 

Mich.—Smith v. Building Inspector 

for Plymouth Tp., 77 N.W.2d 332, 
346 Mich. 67. 

(2) For construction of a house 
which was to be erected facing on a 
private entranceway, where zoning 
ordinance which reciuired that a lot 
on which a house is to be built have 
its Principal frontage on a Street or 
offlciaJly approved place, but which 
prescribed no conditions or terms on 
which the commissioner of buildings 
was to determine what should be "an 
offlcially approved place," was un- 
constltutional. 

111.—^People ex rei. Schlmpff v. Not- 
veli, 13 N.E.2d 960, 368 111. 325. 

ao. Wis.—state ex rei. Scandrett v. 
Nelson, 3 N.W.2d 765, 240 Wis. 
438. 

21. Ky.—^Bloomfleld v. Bayne, 266 S. 
W. 885, 206 Ky. 68. 

IssnaiLoe before effective date of or- 
dinance authorizliig permit 
Permit for building of multiple 
dwelling was void where ordinance 
in effect when permit was issued pro- 
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hibited the Issuance of such permit, 
and ordinance authorizing multiple 
dwellings had not yet taken effect 
when permit issued. 

N.Y.—Cybulski v. Eagan, 173 N.Y.S. 
2d 379. 

22. H.J.—Jantausch v. Borough of 
Verona, 131 A.2a 881, 24 N.J. 326. 

23. Md.—^Mayor and City Council of 
Baltimore v. Shapiro, 51 A.2d 273, 
187 Md. 623. 

24. IlL—Illinois Bell Tei. Co. v. 
Fox, 85 N.B.2d 43, 402 111. 617. 

Mass.—^Bverpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.B.2d 906, 324 Mass. 433. 

N.J.—^Burmore Co. v. Champion, 12 
A.2d 713, 124 N.J.Law 648, 660— 
North American Building & Loan 
Ass’n V. Board of Adjustment of 
City of New Brunswick, 186 A. 727, 
117 N.J.Law 63. 

Schaible v. Board of Adjustment 
of Township of Millburn, 194 A. 
388, 15 N.J.Misc. 707—^Provident 
Institution for Savings v. Castles, 
168 A. 160, 11 N.J.Misc. 773. 

N.Y.—^Boardwalk & Seashore Corpo¬ 
ration V. Murdock, 36 N.B.2d 678, 
286 N.Y. 494. 

Village of Mill Neck v. Nolan, 
251 N.Y.S. 633, 233 App.Div. 248, 
afflrmed 182 N.E. 196, 269 N.Y. 696. 

Chandler v. Corbett, 86 N.Y.S.2d 
488, reversed on other grounds 86 
N.Y.S.2d 646, 274 App.Div. 1073. 
Pa.—Gish V. Exley, 34 A.2d 926, 163 
Pa.Super. 653—^Appeal of Consoli¬ 
dated Cleaning Shops, 157 A. 811, 
103 PaSuper. 66. 

Triolo V. Zoning Board of Adjust¬ 
ment, 59 Pa.Dist. & Co. 211— 
Leichthammer v. Board of Adjust¬ 
ment of Norristown Borough, 43 
Pa.Dist. & Co. 391, 68 Montg.Co. 
140. 

Chakofsky v. Board of Zoning 
Appeals of City of Scranton, Com. 
PL, 48 Lack.Jur. 173—^Transicoil 
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ZONING § 225 

may place the matter within the discretion of a tion;^'^ but under the provisions of othcr statutes, 
designated board or official,25 provided it does not a permit may not be issued for a new noncon- 
confer an arbitrary discretion or constitute an im- forming use substantially different from the exist- 
proper delegation of power.26 Under some provi- ing one regardless of classification,^^ qj- iq extend 
sions of this nature, a permit may be issued for a a. nonconforming use.^s 

nonconforming use different from that under which Xhe right to continue a nonconforming use does 
the structure has been operated in the past, provid- not carry with it a right to a permit for an exten- 
ed the new use is in the same or a higher classifica- sion of such use.^® Authority may, however, be 


Corp. V. Worcester Tp. Bd. of Ad- 
justment, Com.PL, 72 Montg.Co. 155 
—^Appeal of Continental Motor 
Sales, Com.PL, 31 North.Co. 250. 
Bight to operate property in noncon- 
formingr use see supra § 63. 

£ot dlvlded T}y boundary line 
Where a zone boundary line divides 
a lot, in a singrle ownership at the 
time of the passage of the ordinance, 
the board may be authorized to per¬ 
mit a limited extension of the use 
permitted in one zone into the other 
zone in whioh such use is ordinarily 
prohibited. 

Conn.—Corden v. Zoning* Bd. of Ap- 
peals of City of Waterbury, 41 A. 
2d 912, 131 Conn. 664, 159 A.L.H. 
849. 

Temporaxy permit 

Pa.—^Allen v. Zoning Board of Ad- 
justment, 56 Pa.Dist. & Co. 402. 
Bffeot of nonoonformlnsr nse on 
neighbors or on property values was 
not relevant to determinatlon of ap- 
plication for building permit. 

Pa.—^Appeal of Peirce, 119 A.2d 506, 
384 Pa. 100. 

Applicant held entitled to permit 

(1) For construction of new flre- 
proof building for use in continued 
operation of a nonconforming nurs- 
ing horne presently housed in a 
frame building not complying with 
requirements of building code in re- 
spect of dreproof facilities for a 
nursing horne. 

N.C.—^Application of 0’Neal, 02 S.E. 
2d 189, 243 N.C. 714. 

(2) For alteration of nonconform¬ 
ing building, which extended to old 
building line prior to establishment 
of ten-foot setback by village author- 
ities, which permit included recon- 
struction of front of building. 

N.T.—^Nassau-Fulton Realty Corp. v. 
Schllmm, 67 N.T.S.2d 501. 

Befnsal to issue permit held not nn- 
reasonable 

(1) When proofs do not show that 
general scheme has been so far shat- 
tered as to require conclusion that 
ordinance no longer subserves ob- 
jectives which underlie zonlng. 

N.J.—Casper v. City of Lrong Branch, 
86 A.2d 691, 18 N.J.Super. 90. 

(2) Where land was vacant at time 
of adoptlon of new zonlng ordinance. 
N.J.—^Ardolino v. Board of Adjust- 

ment of Borough of Florham Park, 
130 A.2d 847, 24 N.J. 94. 


25. Conn.—Corden v. Zoning Board 
of Appeals of City of Waterbury, 
41 A.2d 912, 131 Conn. 654, 159 A. 
Ii.R. 849. 

N.T.—Cordes v. Moore, 129 N.T.S.2d 
777, 283 App.Div. 898, afflrmed 126 
N.E.2d 112, 308 N.T. 761. 

Pa.—^Mutlmer Co. v. Wagner, 103 A. 
2d 417, 876 Pa. 676. 

Appeal of Consolidated Cleaning 
Shops, 157 A. 811, 103 PaSuper. 
66 . 

Mutimer Co. v. Cheltenham Tp. 
Bd. of Adjustment, Com.PL, 69 
Montg.Co. 127. 

R.I.—^Drabble v. Zoning Board of Re- 
vlew of City of Providence, 159 A. 
828. 62 R.I. 228. 

Tex.—-City of San Angelo v. Boehme 
Bakery, 190 S.W.2d 67, 144 Tex. 
281. 

Matters consldered 
N.J.—Potts V. Board of Adjustment 
of Borough of Princeton, 43 A.2d 
860, 133 N.J.Law 230. 

26. La—State ex rei. Manheim v. 
Harrison, 114 So. 159, 164 La. 564. 

Mo.—BAlbfell v. City of St. Louis, 
211 S.W.2d 911, 367 Mo. 986. 
Improper delegation of power as af- 
fecting validity of zoning regula- 
tion generally see supra § 42. 

27. Conn.—^Abbadessa v. Board of 
Zoning Appeals of City of New 
Haven, 64 A.2d 675, 134 Conn. 28. 

Md.—Bruning Bros. v. Mayor & City 
Council of Baltimora 87 A.2d 589, 
199 Md. 602—^Beyer v. Mayor and 
Council of Baltimore City, 34 A.2d 
766, 182 Md. 444. 

Pa.—^Mutimer Co. v. Wagner, 103 A. 
2d 417, 876 Pa 676—Darling v. 
Zoning Board of Adjustment of 
City of Philadelphia, 64 A.2d 829, 
867 Pa. 428. 

Appeal of Johnson, Co., 102 
Pittsb.Leg.J. 405. 

Tex,—Rosenthal v. City of Dallas, 
Civ.App., 211 S.W.2d 279. 

ITot matter of discretion 
Where part of lot, on which build¬ 
ing had been erected, had been used 
prior to passage of zoning ordinance 
placing lot in residential use dis- 
trict, as place for storage of second- 
hand building materials or for a 
livery stable, and where nonconform¬ 
ing use had not been abandoned, 
owners were entitled to certlflcate 
of occupancy as a nonconforming use, 
for purpose of storing hardware, 
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sheetrock, nalls, and cernent in build¬ 
ing and matter was not within 
board* s discretion. 

Md.—City of Baltimore v. Weinberg, 
103 A.2d 667, 204 Md. 257. 

Permit properly denied 
Md.—Fritze v. City of Baltimore, 96 
A.2d 4, 202 Md. 265. 

28 . Mass.—^Everpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

N.J.—^Midland Park Coal & Lumber 
Co. V. Terhune, 56 A.2d 717, 136 N. 
J.Law 442, afflrmed 61 A.2d 76, 137 
N.J.Liaw 603. 

29 . Md.—Colati v. Jlrout, 47 A.2d 
613,186 Md. 652. 

Mass.—Bverpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

30 . Del.—^In re Auditorium, Inc., 84 
A.2d 698, 7 Terry 430, cause re- 
manded on other grounds Auditori¬ 
um, Inc. V. Board of Adjustment 
of Mayor & Council of Wilming- 
ton, 91 A.2d 528, 8 Terry 373. 

Ky.—Moore v. City of Lexington, 
218 S.W.2d 7, 309 Ky. 671. 

Minn.—State ex rei. Howard v. Vil¬ 
lage of Roseville, 70 N.W.2d 404, 
244 Minn. 343. 

N.J.—Berdan v. City of Paterson, 
62 A.2d 680, 1 N.J. 199. 

Midland Park Coal & Lumber Co. 
V. Terhune, 56 A.2d 717, 136 N.J. 
Law 442, afflrmed 61 A.2d 76, 137 N. 
J.Law 603—^Burmore Co. v. Smith, 
12 A.2d 353, 124 N.J.Law 641— 
Home Fuel Oil Co. v. Borough of 
Glen Rock, 192 A. 616, 118 N.J, 
Law 340. 

N.T.—Hyams v. Amchir, 67 N.T.S. 
2d 77. 

R.I.—Paolella v. Zonlng Bd. of Re- 
view of City of Providence, 122 A. 
2d 167. 

Permit properly denied or improp- 
erly granted 

(1) Permit to sell beer in noncon¬ 
forming restaurant in residential 
area. 

Ala.—^Pulford v. Board of Zonlng Ad¬ 
justment of City of Dothan, 64 So. 
2d 680, 256 Ala. 336. 

(2) Permit to expand clinic build¬ 
ing to within eight feet of property 
Une of small crowded lot in growing 
residential section. 

Ark.—City of West Helena v. Bock- 
man, 266 S.W.2d 40. 221 Ark. 677. 
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§§ 225-226 ZONING 

conferred on a board of appeals or similar body to 
permit an extension of a nonconforming use;^^ 
but such power must be exercised strictly within the 
limitations imposed by the provisions conferring 
it.32 

On an application for a permit to make an alter- 
ation in a structure pursuant to a right to continue 
a nonconforming use thereof, the question whether 
such alteration is a mere continuance of the non¬ 
conforming use or constitutes an extension thereof 
is for the determination of the board.^^ 

Abandonment of nonconforming use. Under a 
provision that no premises wherein or whereon a 
nonconforming usage is discontinued for a stated 
• period shall again be devoted to any use prohibited 
by the regulation, no power to issue a permit for a 
nonconforming use which has been discontinued for 
the specified period exists.^^ 

§ 226. Who May Procure 

Oniy a peraon having a right to erect the structure 


or use the property In the manner for which a permit Is 
sought is entitied thereto, but the application need not 
necessarily be made by the absolute owner o£ the prop¬ 
erty. 

Only a person having a right to erect the structure 
or use the property in the particular manner for 
which a permit is sought is entitied thereto,S5 but the 
application need not be made by the absolute own¬ 
er of the property, it being sufficient if it is made 
by one who holds the legal title,3« as for instance, a 
joint owner3 7 or a lessee,38 or by an owner of the 
legal title to only a portion of the property who was 
in possession of, and operating and managing, ali of 
it.39 Furthermore, in the absence of such a re- 
quirement in the zoning ordinance, it has been held 
that the applicant need not be the legal owner of 
the property.*^® 

In a proper case application may be made by a 
person having only a contract to purchase the prop- 
erty^^ if he has the consent and approval of the 
owner, but not, it has been held, where the pro¬ 
spective purchaser has no present right to erect 


(3) Permit to add to a storehouse, 
whic^ was a nonconformlns: use, a 
storeroom onto one side of it, and to 
inclose a shed attached to it, and 
then to remove interior walls to 
make one large storeroom, where 
zoning ordinance authorlzes pre-ex- 
Isting nonconforming use but pre- 
cludes structural alterations therein. 
Miss.—^Mayor and Bd, of Aldermen 
of City of Pontotoc v. White, 93 
So.2d 852. 

81. Conn.—^Lathrop v. Town of Noi> 
wich, 161 A. 183, 111 Conn. 616. 
Mass.—La Charite v. Board of Ap¬ 
peals of Lawrence, 99 N.R2d 66, 
327 Mass. 417. 

N.Y.—^People v. Gerus, 69 N.T.S.2d 
283. 

Pa.—In re 601 Paxinosa Ave., Baston, 
80 A2d 789, 367 Pa. 340. 

Reale v. Board of Adjustment, 
27 Pa.Dlst & Co. 502—Shore v. 
Zoning Bd. of Adjustment, 3 Pa. 
Dist. & Co.2d 14. 

Transicoil Corp. v. Worcester Tp. 
Bd. of Adjustment, Com.Pl., 72 
Montg.Co. 155. 

Fezmlt hUd improperly denled 
Permit to demolish old building 
and construet a larger and more 
suitable one for carrying on present 
buslness. 

Ky.—^Butler v. Loulsville & JeflCer- 
son County Bd. of Zoning Adjust¬ 
ment and Appeals, 224 S.W.2d 658, 
31 Ky. 668. 

32. Md.—Colati v. Jirout, 47 A-2d 
618, 186 Md. 652. 

N.T.—^Lapham v. Houlan, 169 N.T.S. 
2d 346. 

Permit Issned pursuant to lUegal or- 
der TaiM lUegal 


Ala.—^Moore v. Pettus, 71 So.2d 814, 
260 Ala. 616. 

33. Conn.—^De Pelice v. Zoning 
Board of Appeals of Town of East 
Haven, 32 A2d 635, 130 Conn. 156, 
147 A.ti.R. 161. 

34. Pia.—^Peters v. Thompson, 68 
So.2d 581. 

85. N.J.—^Malone v. Jersey City, 147 
A. 571, 7 N.J.M1SC. 965. 

Pa.—Silver v. Lyon, Com.Pl., 61 
Dauph.Co. 225—^Kuznowskl v. 
Board of Zoning Appeals, Com.Pl., 
53 Liack.Jur. 53. 

Tenn.—Oorpus 3Uzl8 Secundum oited 
in Hickerson v. Plannery, App., 
302 S.W.2d 508, 514. 

Professional person residing on 
premises 

N.T.—Stillbar Const. Co. v. Town of 
Harrison, 143 N.T.S.2d 804. 

Who may invoke nile 
Adjacent property owners could 
not ralse contention that purchaser 
had no intereat entitling him to erect 
building for which permit was 
sought. 

N.J.—^Adams v. Jersey City, 151 A. 
863, 107 N.J.Liaw 149, followed in 
Melosh V. Jersey City, 161 A. 865, 
8 N.J.Misc. 802. 

On application hy a stranger who 
has no intereat whatever in the prop¬ 
erty, the building offlcial or board 
authorized to issue permits may re¬ 
fuse to issue it, although the rea- 
son for the refusal afCords no sup- 
port for the action. 

N.J.—^Krieger v, Scott, 134 A, 901, 4 
N.J.Mi8C. 942. 

36. N.J.—^Losick V. Binda^ 180 A 
637, 102 N.J.Law 167. 

992 


37. N.J.—^Loslck ▼. Binda, supra. 

38. R.I.—^Ralston Purina* Co. v. Zon¬ 
ing Board of Town of Westerly, 12 
A2d 219, 64 R.I. 197. 

39. Conn.—^Antenuccl v. Hartford 
Roman Catholic Dioceaan Corp., 
114 A2d 216, 142 Conn. 349. 

40. Cal.—Gray v. Board of Sup'rs of 
Stanislaus County, 316 P.2d 678, 
154 C.A.2d 700. 

Application by ohuroh* held proper 
Cal.—Gray v. Board of Sup'rs of 
Stanislaus County, supra. 

41. N.J.—Jersey Triangle Corpora¬ 
tion V. Board of Adjustment of 
Jersey City, 21 A.2d 845, 127 N.J. 
Law 194—Brown v. Terhune, 18 A 
2d 73, 125 N.J.Lraw 618, appeal dls- 
missed 23 A2d 576, 127 N.J.Law 
554. 

N.Y.—^Hasco Elee. Corp. v. Dassler, 
144 N.Y.S.2d 867, affirmed 160 N.Y. 
S.2d 662, 1 A.D.2d 889. 

Ohio.—State ex rei. Sun Oil Co. v. 
City of Buclid, 130 N.B.2d 336, 164 
Ohio St 266. 

Owner made party at heaviug 
Where applicants for permit to 
operate a trailer camp merely held 
a contract to purchase land but at 
hearing before county zoning board 
owners were made parties to pro- 
ceeding and title passed to appli¬ 
cants before final order issuing per¬ 
mit, any irregularity was so trivlal 
it would not void the proceedings. 
Mo.—Coit V. Bernard, App., 279 S. 
W.2d 627. 

42. N.J.—Wilson V. Townshlp Com- 
.mittee of Union Tp., Union Coun¬ 
ty, 9 A.2d 771, 123 N.J.Law 474. 

Slamowltz v. Jelleme, 130 A 883, 
3 N.J.Misc. 1169. 
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the structure.^5 The application may be made by 
one acting in the capacity of agent for the owner 
but a stranger who has no interest whatever in the 
property is not entitled to a permit.^® 

Waiver of right, The fact that an applicant had 
erroneous recourse to an application for a variance 
does not bar him from seeking a certificate of con- 
formance in respect of the use of property on the 
theory that he was entitled thereto as a consequence 
of a vested right which made a variance unneces- 
sary>® So a property owner not subject to exclu- 
sion from a residential zone, and hence under no 
legal compulsion to seek a variance in order to erect 
an extension of his present structure in a residential 
zone does not, by applying for a variance, waive his 
right to issuance of a building permit.'*^ 

§ 227. Proceedings to Procure 

Thera must be a substantlal compliance with ali pro- 
cedural requirements and conditione precedent before a 
valld permit may be Iseued. 

In general, the rules applicable to the obtaining 
of municipal permits generally, as discussed in Mu- 
nicipal Corporations § 170, apply to proceedings to 
procure a permit or certificate under the zoning 
laws,^® and it is necessary and sufficient that there 
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be a substantial compliance with all procedural re¬ 
quirements and conditions precedent before a valid 
permit may be issued.^® Where a specific pro- 
ceeding is provided in case exceptions need to be 
made or conditions imposed, a different method of 
procedure may not be adopted.®® 

Mere neglect of the official issuing the permit to 
do certain required things may not pr e judice the 
rights of the person receiving a permit to which 
he would otherwise be entitled.®^ 

The enactment of a zoning ordinance forbidding 
the excavation of rock, sand, and gravel in a certain 
area will not estop the municipality thereafter to 
grant a conditional use permit to excavate rocl^ 
sand, and gravel therein.®^ 

The aUowance of a variance carries with it the 
right to any permits authorized under the variance.®® 

§ 228. -Application 

In general, a proper application must be flled fn order 
to secure a zoning or building permit or certificate. 

Ordinarily, a person desiring to secure a permit 
or certificate under the zoning laws, is required to 
make an application®^ in writing,®® in a prescribed 
form and manner®® and setting forth specified in- 


43. N.J.—^Malone v. Jersey City, 147 
A. 571, 7 Nr.J.Mlsc. 966. 

44. N.J.—^Reimer v. Dallas, 129 A. 
390. 

43 C.J. p 347 note 81. 

45. N.J.—Krieger v. Scott, 134 A. 
901, 4 N.XMisc. 942. 

48. N.T.—^McCory v. Langrdon, 53 N. 
Y.S.2d 833, 269 App.Dlv. 701, 

47. N.T.—Temple Israel of Law- 
rence v. Plaut, 170 N.Y.S.2d 393. 

48. Okl.— Corpus JUris guoted in 
Weaver v. Bishop, 52 P.2d 853, 858, 
174 Okl. 492. 

Proceedings to procure variance see 
infra §§ 295-315, 318-319. 

49. CaL—Johnston v. Board of 
Sup'rs of Marin County, 187 P.2d 
686, 31 0.2d 66. 

Mass.—Pellsway Realty Corp. v. 
Building Com*r of Medford, 125 N. 
E.2d 791, 332 Mass. 471. 

N.J.—Lehigh Valley R. Co. v. Jersey 
City, 144 A. 578, 7 N.J.Misc. 154, 
afflrmed 147 A. 566, 106 N.J.Law 
248. 

Wash.—State ex rei. Ogden v. City 
of Bellevue, 276 P.2d 899, 45 Wash. 
2d 492. 

Applicability of zoning provisions en- 
acted after the making of an ap¬ 
plication for a permit but before 
a decision thereon see supra § 221. 

60. N.T.—Lunmor Homes, Inc. v. 
Johnson, 122 N.T.S.2d 149. 
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Befereuca to town board 
Under ordinance requirlng build¬ 
ing inspector to refer one who re- 
quested building permit to town 
board, which had reserved to itself 
power to make special exception in 
such case, if proposed operation in 
building might produce noise, vibra- 
tions, and noxious fumes, where 
building inspector failed to make 
such reference of request for per¬ 
mit to build industria! piant which 
might produce noise, vibratlon, and 
noxious fumes, building inspector 
committed error of Judgment. 

N.Y.—J. L, Hennessy Associates, Inc. 
V. Grlffln, 155 N.Y.S.2d 378. 

51. N.T.—Village of Attica v. Day, 
236 N.T.S. 607, 134 Misc. 882, af¬ 
flrmed 248 N.Y.S. 916, 230 App.Div. 
776. 

52. Cal.—^Wheeler v. Gregg, 203 P. 
2d 37, 90 C.A.2d 348. 

63. N.J.—^Kurowski v. Board of Ad- 
justment of City of Bayonne, 78 
A.2d 429, 11 N.J.Super. 433. 

54. Kan.—Ooxpus Juris Seotuxdum 
quoted ia. Hudson Properties, Inc. 
V. City of Westwood, 810 P.2d 986, 
937, 181 Kan. 320. 

Md.—Osbome v, Grauel, 110 A. 199, 
136 Md. 88. 

Pa.—^Petition of North Wales Park 
Homes, Inc., Quar.Sess., 72 Montg. 
Co. 106. 


Hxmsberger v. Stanbridge, Com. 
Pl., 73 Montg.Co. 1, 48 Mun.L.R. 
243. 

43 C.J. p 847 note 37. 

Who may apply see supra 8 226. 
Alterations 

An application should be made for 
a permit to make alterations to prop¬ 
erty subject to a zoning ordinance. 
Cal.—Ricciardl v. Los Angeles Coun¬ 
ty, 262 P.2d 773, 116 C.A.2d 669. 
Appeal to board of appeals from 
oral order revoking permit was re- 
garded as an original application for 
a permit. 

N.Y.—Wyler v. Bckert, 73 N.T.S.2d 
789. 

Znformal referral by building in¬ 
spector to zoning board of appeals 
was held insufflcient to authorize 
board to direct inspector to issue cer^ 
tiflcate of occupancy. 

N.T.—Streeter v. Cowle, 168 N.T.S. 
2d 583. 

55. Kan.—Oorpus JUris Secundum 
quoted in Hudson Properties, Inc. 
V. City of Westwood, 310 P.2d 936, 
937, 181 Kan. 820. 

N.J.—Decker v. Moffett, 141 A. 784, 
6 N.J.Misc. 610. 

43 C.J. p 347 note 38. 

56. Kan.—Oorpus Juris Secundum 
quoted in Hudson Properties, Inc. 
V. City of Westwood, 810 P.2d 936, 
937, 181 Kan. 820. 

Ohio.—State v. Rapp, 16 Ohlo N.P., 
N.S., 1. 
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f©rmation,57 and such application » required to be 
filed with the board or oflSicer authorized to grant 
the permites Sometimes it is required tbat the pe- 
tition be verified by afl&davit,®® in which case the 
cost of such verification, in the absence of legis- 
lation putting that duty on the Corporation, is on 
applicant.®® 

Substantial compliance with the requirements as 
to the application is sufficient.®^ The validity of the 
permit is not affected by an irregularity in the ap¬ 
plication not amounting to a jurisdictional defect®^ 
or by an immaterial discrepancy in the application,®® 
nor is such discrepancy ground for refusal of the 
permit.®^ 

In the absence of legislative or judicial expression 
limiting the time within which a building permit may 
be issued following the grant of a variance, a de- 
lay in making application therefor will not cause it 


to be denied.®® 

Under some zoning ordinances or other acts a 
permit may not be issued before application has 
been made for a certificate of occupancy.®® 

Waiver of defects. Defects in the application 
may be waived,®^ as, for instance, by granting the 
permit,®® or by a consideration of the application 
on its merits.®® 

§ 229. - Plans and Specifications 

Under some provisions, the pians and specifications 
of the proposed structure must accompany the applica¬ 
tion to a zoning board or commlsslon for a building per¬ 
mit and be approved by designated offlcials. 

Under some provisions, the application to a zon¬ 
ing board or commission for a building permit or 
certificate must be accompanied by pians and spec¬ 
ifications of the proposed structure,7® in all re- 


Wash.—State v. Spokane, 116 P. 878, 
64 Wash. 388. 

67. Elazi.—Coipus Jails SeotULdnBi 
gnoted in Hudson Properties. Inc. 
V. City of Westwood, 310 P.2d 936, 
937, 181 Kan. 320. 

N.J.—Slamowltz v. Jelleme, 130 A. 

883, 3 N.J.Misc. 1169. 

43 C.J. p 347 note 40. 

Cioss referenoss In several applica- 
tlons 

Mere cross references between ap- 
plicatlons filed with Bronx borougrh 
superintendent of buildingrs for ofllce 
building and fire prevention permits 
showing that applications referred 
to same premlses could not change 
their character as separate applica¬ 
tions for doing separate hlnds of 
Work for which separate permits 
should be secured. 

N.T.—Tralow Realty Corporation v. 
Murdock, 24 N.Y.S.2d 661, 261 App. 
Div. 173. 

68. Han.—Coipus Juiis Secunduxu 
quoted la Hudson Properties, Inc. 
V. City of Westwood, 310 P.2d 936, 
987, 181 Kan. 320. 

Md.—Osbome v. Grauel, 110 A. 199, 
136 Md. 88. 

Wash.—State v. Spokane, 116 P. 878, 
64 Wash. 388. 

Who may grant zoning permit or 
certificate see supra § 222. 

69. N.J.—^Decker v. Moffett, 141 A. 
784, 6 N.J.Misc. 610. 

Pa—^Black v. Pittsburgh, 109 A. 616, 
266 Pa 97. 

ea Pa—^Black v. Pittsburgh, su¬ 
pra 

61. Conn.—^Loew v. Falsey, 127 A.2d 
67, 144 Conn. 67. 

111.—^People V. Oak Park, 109 N.B. 
11, 268 111. 266. 

Kan.—Coipus JUiis Seouudtuu q.uot- 
ed In Hudson Properties, Inc. v. 


City of Westwood, 310 P.2d 936, 
937, 181 Kan. 320. 

Md.—Walker v. Board of County 
Com’rs of Talbot County, 116 A.2d 
393, certiorari denled 76 S.Ct. 180, 
350 U.S. 902, 100 L.Ed. 792—Heath 
V. Mayor and City Council of Balti- 
more, 49 A.2d 799, 187 Md. 296. 

62. Md.—^Heath v. Mayor and City 
Council of Baltimore, 49 A.2d 799, 
187 Md. 296. 

63. Kan.—^Hudson Properties, Inc. 
V. City of Westwood, 310 P.2d 936, 
937, 181 Kan. 320. 

Md.—^Heath v. Mayor and City Coun¬ 
cil of Baltimore, 49 A.2d 799, 187 
Md. 296. 

Wash.—State v. Spokane, 116 P. 878, 
64 Wash, 388. 

64. 111.—People v. Oak Park, 109 N. 
R 11, 268 111. 266. 

Kan.—Corpus jUiis Secundum auot- 
ed in Hudson Properties, Inc. v. 
City of Westwood, 310 P.2d 936, 
937, 181 Kan, 320. 

Md.—Osbome v. Grauel, 110 A. 199, 
136 Md. 88. 

65. N.J.—^Board of Bd. of Borough 
of Pt Lee V. Mayor and Council 
of Borough of Ft. Lee, 105 A.2d 
899, 31 N.J.Super. 22. 

66. Mass.—^La Charite v. Board of 
Appeals of Lawrence, 99 N.B.2d 66, 
327 Mass. 417. 

Condltlon procedent 
Application for a certificate of oc¬ 
cupancy and compliance was a con- 
dition precedent to granting of build¬ 
ing permit under building code. 
Mich.—City of East Lansing v. Wil- 
son, 50 N.W.2d 730, 332 Mich. 96. 
Substantial compliance with re- 
quirement that building permit shall 
not be issued before application for 
a certificate of occupancy has been 
made, which was intended to Inform 
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offlcials of use to which building 
was to be put, was held shown where, 
although a formal application for a 
certificate of occupancy was not 
made prior to, or at time of, issu- 
ance of building permit, use to which 
building was to be put was well 
known to offlcials at time of issu- 
ance of building permit, and when 
in fact a certificate of occupancy 
was later issued before building was 
used. 

Ohio.—Brow v. Sherman-Williams 
Co., App., 109 N.B.2d 864. 

67. Colo.—^Denver v. Spiegleman, 231 
P. 204, 76 Colo. 307. 

N.J.—Antonelli Const. v. Milstead, 
112 A.2d 608, 34 N.J.Super. 449. 

68. Wash.—State v. Spokane, 116 
P. 878, 64 Wash. 388. 

43 C.J. p 347 note 46. 

69. N.T.—Synagogue v. Bates, 136 
N.E.2d 488, 1 N.T.2d 445, 154 N.T. 
S.2d 16. 

70. 111.—^People ex rei. State Bank 
& Trust Co. V. Moore, 76 N.E.2d 
201, 332 IlLApp. 500. 

La.—City of New Orleans v. Impas- 
tato, 30 So.2d 659, 198 La. 20G. 
Mass.—Opinion of the Justlces to the 
Senate, 128 N.E.2d 563, 333 Mass. 
783—^Karl V. Wolsey Co. v. Build¬ 
ing Inspector of Bedford, 86 N.E.2d 
644, 324 Mass. 419. 

Mich.—City of East Lansing v. Wil- 
son, 60 N.W.2d 730, 832 Mich. 96. 
Pa.—^Appeal from Refusal of Bd. of 
Supervisors of Upper Yoder Tp. to 
Approved Plan of Lots Laid Out 
for Berkley’s Bstate, Com.Pl., 16 
Cambria 198, 16 Cambria 229. 

43 C.J. p 347 note 49. 

Beasonableness of lequiiementB 
Building code requirements for 
submission of both front and side 
elevations of proposed structure with 
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spects complying with building regulations/^ and 
it also may be required that such pians and specifica- 
tions be approved by designated municipal officials.'^^ 
Although substantial compliance with the require- 
ment is sufficient,^3 failure to file the required pians 
and specifications has been held to be more than a 
mere informality,*^^ and where they are insufficient, 
the applicant, for that reason, will not be entitled 
to the issuance of a permit.75 The mere approval 
of the pians does not authorize the builder to disre- 
gard zoning ordinances or entitle him to a permit 
to construet a building in accordance with the pians 
and specifications where such building will violate 
zoning regulationsJ® 

g 230. - Consents to Erection, Alteration, 

or Use of Property 

Under some zoning acte the consent or approval of a 


ZONING §§ 229-236 

designated governing body or other miinlclpal authorlty 
fs required as a prerequfsite to the Issuance of a zon¬ 
ing or building permit. 

Under some zoning ordinances or acts, a pennit 
or certificate to erect, alter, or maintain particular 
buildings or to use property for particular purposes 
cannot be granted until after it has received the 
consent or approval of a designated governing body 
or other municipal authority.^^ Such approval is 
not required in situations not contemplated by the 
provision in question.'^^ 

In approving or disapproving a project the mu¬ 
nicipal or local board or authority must act reason- 
ably,"^® and not in an arbitrary or discriminatory 
manner.30 An application under such a provision 
is distinguishable from an application for a variance 


application for permit were reason- 
able. 

^k._Clty of Httle Rock v. Tate, 
209 S,W.2d 92. 212 Ark. 1003. 

PUing* wronsr set of plaas 
Applicant for building permit must 
flle set of correct pians, and city is 
not estopped by building Inspectores 
failure to advlse applicant of mis- 

N.J.—^Deymann v. Jersey City, 136 
A. 602, 6 N.J.Mlsc. 369. 

71. 111.—Tews V. Woolhiser, 185 N. 
R 827, 352 IU. 212. 

People ex rei. State Bank & 
Trust Co. V. Moore, 76 N.B.2d 201, 
332 llLApp. 500. 

jijiagg.—Karl V. Wolsey Co. v. Build¬ 
ing Inspector of Bedford, 86 N.B, 
2d 644, 324 Mass. 419. 

N.J.—Decker v. Moffett, 141 A. 784, ' 
6 N.J.Misc. 510. 

N.Y.—Colonial Beacon Oil Co. v. 
Finn, 283 N.Y.S. 384, 245 App.Div. 
469, afflrmed 1 N.R2d 345, 270 N. 
Y. 591. 

Snfflclenoy of detail 

(1) Tbe pians and specifications 
must be in sufficient detail so that 
it may be ascertained whether the 
contemplated construction compiles 
with the requirements of the build¬ 
ing ordinances. 

111.—^People ex rei. Delgado v. Mor¬ 
ris, 79 N.R2d 839, 334 Ill.App. 557. 

(2) Statements in pians and speci- 
fleations that work will be performed 
“to the satisfaction of the building 
inspector” or “as specified in the 
code” are deemed to be Indefinite. 

111 .—^People ex rei. Delgado v. Mor¬ 
ris, 79 N.E.2d 839, 334 Ill.App. 567. 

72. Kan.—City of Tribune v. Con- 
nelly, 26 P.2d 439, 138 Kan. 398. 
N.Y.—Long Island Lightlng Co. v. 
Griffin. 74 N.Y.S.2d 348. 272 App. 
Div. 561. 

43 C.J. p 347 note 60. 


Snflloienoy of approval 
Where statute relatlng to approv¬ 
al of building specifications did not 
require approval by stamp or by let- 
ter, an oral approval was sufficient, 
and provision of mimicipal ordinance 
purporting to require a stamp and a 
letter of approval for buildings to be 
erected in village was void. 

Ohio.—Village of Ottawa v. Oden- 
weller Milllng Co., 13 N.B.2d 144. 
67 Ohio App. 170. 

73. Ohio.—Brow v. Sherman-Wil- 
llams Co., App., 109 N.E.2d 864. 

74. N.J,—^Deymann v. Jersey City, 
136 A. 602, 5 N.J.Misc. 369. 

7B. 111.—People ex rei. Delgado v. 
Morris, 79 N.R2d 839, 334 Ill.App. 
557. I 

Mich.—City of East Lansing v. Wil- 
son, 50 N.W.2d 730, 332 Mich. 96. 

76. N.J.—Steinberg v. Board of Ad- 
justment of Town of Nutley, 146 
A. 318, 106 N.J.Law 603, followed 
in Paramount Realty & Const. Co. 
V. Schmitt, 146 A. 319, 106 N.J. 
Law 687. 

77. Kan.—City of Tribune v, Con- 
nelly, 26 P.2d 439, 138 Kan. 398. 

Mass.—^Building Com’r of Medford 
v. C. & H, Co., 66 N.E.2d 637, 319 
Mass. 273. 

Minn.—State ex rei. Rose Bros. Lum- 
ber & Supply Co. v. Clousing, 268 
N.W. 844, 198 Minn. 35. 

N.Y.— Green Point Sav. Bank v. 
Board of Zoning Appeals of Town 
of Hempstead, 24 N.B.2d 319, 281 
N.Y. 634, appeal dismissed 60 S.Ct. 
719, 309 U.S. 638, 84 L.Ed. 990. 

Buffalo Red-I-Mix Concrete Corp. 
V. Foell, 147 N.Y.S.2d 404, 1 A.D.2d 
702. 

Approval of pians and specifications 
see supra § 229. 

Motion or ordinance 

The consent of the town council 
to the construction of a structure in 
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violatlon of a zoning ordinance may 
be required to be expressed by an 
ordinance rather than by a mere mo- 
tion. 

Fla.—Godson v. Town of Surfside, 

8 So.2d 497, 150 Fla. 614. 

Change of form of govemment 
City*s adoption of commission 
form of govemment did not afCect 
application of building code provi- 
sions requiring approval of govem- 
ing body of city for grantlng of cer- 
tain permits. 

N.J.—Schumacher v. trnion City, 164 
A. 406, 9 N.J.Misc. 492. 

Dlsapproval by required body pre- 
vents issuance of permit. 

Cal.—^Johnston v. Board of Sup^rs of 
Marln County, 187 P.2d 686, 31 a 
2d 66. 

Coateuporaneons oonstmotlon 
Aetion of county board of super- 
visors in grantlng appllcatlons for 
use permits after plannlng commis- 
Bion’s denial thereof was not such 
contemporaneous construction of zon¬ 
ing ordinance as to require court to 
construe ordinance as authorizing 
board to issue permit after commls- 
sion's denial thereof, where board 
granted appllcatlons two and six 
years after enactment of ordinance. 
Cal.—Johnston v. Board of Sup’rs of 
Marln County, supra. 

78. N.Y.—^Braun v. McGillian, 40 N. 
Y.S.2d 791, 180 Mlsc. 711. 

79. N.Y.—Green Point Sav. Bank v. 
Board of Zoning Appeals of Town 
of Hempstead, 24 N.B.2d 319, 281 
N.Y. 634, appeal dismissed 60 S.Ct. 
719, 309 U.S. 633, 84 L-Bd. 990. 

80 . N.Y.—^Nappi V. LaGuardla, 66 N. 
Y.S.2d 80, 184 Misc. 776, afflrmed 
54 N.Y.S.2d 722, 269 App.Div. 698, 
afflrmed 64 NR2d 716, 295 N.Y. 
652. 
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in that no showing of tindue hardship is necessary 
for the granting of the former.^i 

§ 231.-Adjacent Property Owners 

Under some zonfng regulatione the consent of a epeci- 
fled per cent of the adjacent or neighboring landownere 
is necessary before a nonconfomning use of the property 
can be permitted. 

Under the provisions of some zoning regulations, 
the validity of which is discussed supra § 43, the 
consent of a specified per cent of the adjacent or 
neighboring landowners is necessary before a non- 
conforming use of the property can be permitted, 
and such provisions are held specifically to limit the 
authority of the administrative officials to permit 
such use.®3 This principle has been frequently ap- 
plied in cases involving permits for the construc- 
tion of, or use of property for, garages or Service 
stations, as discussed infra § 256. A similar require- 
ment, found in some zoning provisions relating to 
the granting of variances or exceptions, is treated 
infra § 298. 

§ 232. -Notice 

There must be a substantlal eompllance with the re- 


qufrements as to notice in order to render proceedings 
for zoning or buliding permits or certiflcates valid. 

As a general rule, notice must be given of applica- 
tions for zoning or building permits or certificates,^^ 
in some public manner, or to persons who may be 
interested in contesting the application, or whose 
property rights may be adversely affected,*® and 
failure to comply substantially with the requirements 
of statute or other enactment as to notice renders 
the proceedings invalid.*® Mere informalities in 
the notice, however, do not affect the validity of the 
permit or certificate,®'^ and one who received notice 
of the hearing, attended it, and participated therein 
cannot be heard to complain of alleged insufficiency 
of the notice.®® Where no notice is required by an 
ordinance applicable to building permits or munici- 
pal permits generally, a permit issued without notice 
is not invalid.®® 

§ 233. - Hearing and Evidence 

Depending on ths controlllng regulations, a public 
hearing on an application involving a permit may or may 
not be necessary, or it may be ieft to the dlscretion of 
the body or ofUcial passing on It; and If a hearing Is 
held it may be more or less informal. 

Under some provisions, a proper hearing on an 
application relating to a permit must be had,®® but 


Beulal lield ijuproper 
N.Y.—Clark v, Fogelsongrer, 132 N.T. 
S.2d 590, 284 App.Diy. 882. 

Longr Island Lightlnsr Co. v. 
Griffln, 74 N,T.S.2d 348. 

81. N.T.—^Long* Island Lighting Co. 
V. Griffln, supra. 

Variances see Infra 297-298. 

82. Colo,—Cross v. Bllett, 221 P.2d 
928, 122 Colo. 278. 

Pa.—Appeal of Zimmerman, Com.Pl., 
6 Lycoming 65—^Appeal of Hertrick, 
Co., 106 Pittsb.Leg.J. 167. 

83. Colo.—Cross v. Bilett, 221 P.2d 
923, 122 Colo. 278. 

84. Md.—Walker v. Board of Coun- 
ty Com’rs of Talbot County, 116 A. 
2d 893. 208 Md, 72, certiorari de- 
nied 76 S.Ct. 180, 350 U.S. 902, 100 
UBd. 792. 

85. Md.—Osborne v. Grauel, 110 A. 
199, 136 Md. 88. 

N.T.—^Branche v. Board of Trustees 
of Incorporated Village of Great 
Neck, 141 N.Y.s:2d 477. 

Wash.—State v. Spokane, 116 P. 878, 
64 Wash. 388. 

Posting property 

Under some provisions premlses 
with respect to which permit is 
sought must be posted in manner 
prescrlbed for a stated period prior 
to hearing. 

Md.—^Heath v. Mayor and City Coun- 
cil of Baltlmore, 49 A.2d 799, 187 
Md. 296. 

86 . Mich.—^Baura v. Thomasma, 32 
N.W.2d 369, 321 Mich. 189. 


Spedilcatloo. of time of hearijoig 
Published notice which failed to 
specify time of hearing is insuffl- 
cient. 

Mich.—^Baura v. Thomasma, supra. 

ZTotloe held suficieiit 

(1) In general. 

Cal.—Cohn v. County Bd. of Sup’rs 
of Los Angeles County, 286 P.2d 
836, 135 O.A2d 180. 

(2) Where hearing on application 
for permit to build a church in a 
residential zone was set by board 
of zoning appeals for Aug. 27, 1945, 
notice of hearings served on inter¬ 
ested parties involved as property 
owners by registered mali on Aug. 
22, 1945, and publication of notice on 
Aug. 20, 1945, complied with provi¬ 
sions in zoning ordinance requlrlng 
five-day notice to interested parties 
and publication of notice at least 
seven days before hearing, as agalnst 
contention that fi ve and seven full 
days of twenty-four hours each 
should elapse prior to day of hear¬ 
ing. 

Ind.—Keeling v. Board of Zoning 
Appeals of City of Indianapolis, 69 
N.B.2d 6X3, 117 IndApp. 314. 

87- Md.—^Heath v. Mayor and City 
Council of Baltlmore, 49 A.2d 799, 
187 Md. 296. 

Wash.—State v. Spokane, 116 P. 878, 
64 Wash. 388. 

Color and vlsibillty of posted no¬ 
tice, although irregular, were held 
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sufflcient to constitute substantlal 
eompliance. 

Md.—^Heath v, Mayor and City Coun¬ 
cil of Baltlmore, 49 A.2d 799, 187 
Md. 296. 

88. Cal.—^McLain v. Planning Com- 
mission of City of Chlco, App., 
319 P.2d 24. 

89. N.J.—^Adams v. Jersey City, 151 
A. 863, 107 N.XLaw 149, followed 
in Melosh v. Jersey City, 151 A. 
865, 8 N.J.M1SC. 802. 

N.T.—Gazan v. Corbett, 105 N.TB. 
2d 187, 278 App.Div. 963, afflrmed 
110 N.E.2d 739, 304 N.T. 920, re- 
argument denied 112 N.B.2d 775, 
805 N.T. 693, certiorari denied 74 
S.Ct. 38, 346 U.S. 822, 98 L.Bd. 348. 
OkL—Weaver v. Blshop, 62 P.2d 853, 
174 Okl. 492. 

FTOvisio& req.niilBg iiotioe held iiu 
applicable 

Section of city charter authorlz- 
ing City planning commission to 
adopt master plan for whole clty and 
offlcial detailed pians for partlcular 
areas, only after notice and public 
hearing thereon, was not applicable 
to subdivision pians attached to ap¬ 
plication for building permits, and 
planning commission could approve 
permits and pians without notice and 
hearing. 

Md.—^Peldman v. Star Homes, Inc., 
84 A.2d 903, 199 Md. 1. 

90- Md.—Osborne v. Grauel, 110 A. 
199, 136 Md. 88. 
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persons whose rights will not be affected have no party wbose rights are being detennined must be 
right to be heard.®! Under other provisions, with given the opporttmity to cross-examine witnesses, in- 
certain exceptions, a public hearing need not be spect documents, and offer evidence in explanation 
held;®® and under stili others, the question whether or rebuttal.®^ On the hearing issues properly be- 
there should be a public hearing on the application fore the board or commission are required to be 
is placed within the sound discretion of tihe body considered by it.®5 

or official passing on it.®® Ordinarily, the burden of proving the existence 

When a hearing is held it may be more or less of facts warranting the grant of the permit or cer- 
informal, and technical legal rules of evidence and tificate is on the applicant,®® and, in the absence of 
procedure may be disregarded, but no essential proof of compliance with all requirements and reg- 
clement of a fair trial can be dispensed with; the ulations, the application is properly denied.®'^ 


Minn.—Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

N.Y.—^Branche v. Board of Trustees 
of Incorporated Village of Great 
Neok, 141 N.Y.S.2d 477. 

Pa.—^Pleishon v. Zonlng Bd. of Ad- 
justment, 2 Pa.Dist. & Co.2d 45, af- 
firined 122 A.2d 673, 385 Pa. 295. 
Wash.—State v. Spokane^ 166 P. 878, 
64 Wash. 388. 

HearinfiT on erroneons issne is a 
denlal of required hearing. 

N.T.—^Navin v. Early, 66 N.T.S.2d 
846. 

91. Md.—^Feldman v. Star Homes, 
Inc., 84 A,2d 903, 199 Md. 1. 

Proposed roads in snbdlvlsion 
Approval by city planning com¬ 
mission of subdivision pians, attaLch- 
ed to application for building permits, 
providing for proposed roads, did 
not alter private character of roads 
or bind city to take them over by 
condemnation or otherwise in future, 
but constituted only a designation 
of location for future acquisition for 
public use, and rights of property 
owners adjacent to planned subdivi¬ 
sion were not aifected and they had 
no right to hearing on approval of 
pians. 

Md.—Feldman v. Star Homes, Inc., 
supra. 

92. Cal.—^McLain v. Planning Com¬ 
mission of City of Chico, App., 319 
P.2d 24. 

£x parte hearing is sufficient 
Conn.—Jennlngs v. Connecticut Light 
& Power Co., 103 A.2d 535, 140 
Conn. 650. 

93. Tex.—^Ikard v. City of Henriet- 
ta, Civ.App., 33 S.W.2d 678. 

94. N.T.—Branche v. Board of Trus¬ 
tees of Incorporated Village of 
Great Neck, 141 N.T.S.2d 477. 

Falr unbiased hearing held granted 

(1) Generally. 

Cal.—^Patterson v. Board of Sup*rs 
of Los Angeles County, 180 P.2d 
946, 79 C.A,2d 670. 

(2) Refusal of city council to hear 
testlmony of city engineer with re- 
spect to his right to grant permit, 
which was a question of law, was 


held not to deprive applicant of a 
full and fair hearing. 

Minn.—^Alexander Co. v. City of Owa- 
tonna, 24 N,W.2d 244, 222 Minn. 
312. 

96. Whether buildiag was nonoon- 
formlng structure was held issue be- 
fore board so as to require its con- 
slderation. 

N.J.—Spickofsky v. Board of Adjust- 
ment of Borough of East Ruther- 
ford, 60 A.2d 888, 137 N.XLaw 
494. 

96. N.J.—^Liowenthal v. Bratt, 53 A. 

2d 306, 135 H.J.Law 572. 

Pa.—^Appeal of Erinks, 2 A.2d 700. 
832 Pa. 236. 

Chakofsky v. Board of Zoning 
Appeals of City of Scranton, Com. 
Pl., 48 Iiack.Jur. 173. 

Tex.—^Washington v, City of Dallas, 
Civ.App., 169 S.W.2d 679. 

Xnterest in property 
In proceeding for building permit, 
burden is on petitioner to make prop- 
er proof of ownership of, or Inter- 
eSt in, lot. 

R.I.—^Dimitri v. Zoning Board of Re- 
view of City of Warwlck, 200 A. 
968, 61 R.I, 326. 

Partieular matters 

(1) Property owners must Show a 
proper compliance with requirements 
of building code. 

111.—^People ex rei. Delgado v. Moiv 
ris, 79 N.B.2d 889, 334 Ill.App. 657. 

(2) Applicant for special permit to 
conduct restaurcmt in residentlal 
zone was not required to show that 
denial of permit would resuit in 
practical difficulty, or unnecessary 
or unreasonable hardship, as in case 
of varlance. but was only required 
to Show that exception would be in 
harmony with zoning plan and would 
not be detrlmental to welfare of 
neighborhood. 

Md.—Oursler v. Board of Zoning Ap¬ 
peals of Baltimore County, 104 A. 
2d 568. 

Svldeuce held admissible 
Evidence to elfect that at time ap¬ 
plication for permit was presented a 
zoning ordinance was under consider- 
ation and later passed making pro¬ 
posed building a violation. 
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Pa.—^Hunsberger v. Stanbrldge, Com. 
PL. 73 Montg.Co. 1, 48 Mun.L.R. 
243. 

Evidence held suffloient 

(1) Generally. 

Colo.—^Richards v. Batterton, 298 P. 

2d 390, 133 Colo. 563. 

Mo.—^McKlnney v. Board of Zoning 
Adjustment of Eansas City, App., 
808 S.W.2d 820. 

N.Y.—Crone v. Town of Brighton, 
119 N.Y.S.2d 877. 

Pa.—Gamer v. Zoning Board of Ad¬ 
justment of City of Philadelphia, 
180 A.2d 148, 888 Pa. 98. 

(2) To authorlze grant of permit 
to operate a trailer camp. 

Mo.—Coit V. Bernard, App., 279 S.W. 
2d 627. 

(8) To establlsh that proposed in- 
dustrial operation mlght produce 
noise, vibration, and noxlous fumes. 
N.Y.—J. Li. Hennessy Associates, Inc. 
V. Griffln, 165 N.Y.S.2d 878. 

(4) To establlsh nonconforming 
use. 

Tex.— Gulf, C. & S. P. Ry. Co. v, 
White, Civ.App., 281 S.W.2d 441. 

(5) To support decision that non¬ 
conforming use did not exlst. 

Md.—^Knox V. Mayor and Council of 
Baltimore City, 23 A.2d 15, 180 Md. 
88 . 

(6) To establlsh that use of prem- 
ises was to be for a school and not a 
sanltarlum. 

Pa.—Walker v. Zoning Bd. of Adjust¬ 
ment, 110 A.2d 414, 380 Pa. 228. 

(7) To sustain finding that no sub- 
stantial Injury would occur to neigh¬ 
borhood. 

Tex.—Gulf, a & S. P. Ry. Co. v. 
White, Civ.App., 281 S.W.2d 441. 

Evidence held not to authorize ze- 
fusal of permit 

N.C.—Mltchell V. Barfleld, 59 S.E.2d 
810, 232 N.C. 326. 

Evidence held insiiffielent 
111.—Chicago City Bank & Trust 
Company v. City of Highland Park, 
137 N.E.2d 835, 9 I11.2d 364, certio¬ 
rari denied 77 S.Ct 681, 858 U.S. 
922, 1 L.Ed. 719. 

97. N.Y.—^Bregnoan v. Reville, 22$ 

I N.Y.S. 285, 181 Misc. 486. 
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§§ 233-234 ZONING 

Where, however, the application is for a pennit 
under a zoning ordinance permitting ali legal uses 
except certain specified ones, the burden is on those 
objecting to the pennit to show that one of the 
excepted uses is intended.^^ 

Official investigation or examination of premises. 
In the absence of a provision to the contrary, the 
body or official passing on the application may make 
any desired investigation and act on any facts Corn¬ 
ing to its knowledge.^^ Under some acts and ordi- 
nances, before a certificate of occupancy can issue, 
a building inspector is obliged to view and examine 
the premises to determine conformity with all ap- 
propriate regulations.^ 

§ 234. - Determination 

An application for a permit or cortiflcato shouid be 
decided primarily on the evidence ofTered at the hearing 
when a hearing is required; and the determination or 
decision shouid be wlthin the authority granted. 

The members of a zoning commission shouid de¬ 
cide an application for a permit or certificate pri¬ 
marily on the evidence offered at the hearing, when 
a hearing is required, although they may take into 
consideration personal knowledge properly acquir- 
ed.2 The determination or decision must be within 


the authority granted,® but the granting of a per¬ 
mit may be accomplished by resolution rather than 
by ordinance without violating a municipal charter 
provision requiring all legislative power to be ex- 
ercised by ordinance.^ The denial of a gaming li- 
cense to an applicant desiring to operate in an area 
where the zoning laws permit such businesses to 
operate does not amount to a change in the zoning 
ordinances without the taking of the prescribed pro- 
cedural steps therefor.® 

Noiice of action and reasons therefor. Applicants 
for permits and certificates are entitled, under some 
zoning regulations, to notice of the action taken 
thereon with the reasons therefor.® Thus, it is good 
practice for the body or official making the decision 
to state the reasons for refusing an application for 
a permit or certificate,'^ and failure to show the 
basis of the decision has been held sufficient to in- 
validate it.® It has been held, however, that, in the 
absence of a statute so requiring, it is not necessary 
that the reasons for the decision be set forth.® 

Statement or findings of fact Under a statute to 
such effect, the board in its return must make a 
statement of fact based on the evidence sufficient 
to show that a judicially exercised discretion justi- 
fied the action taken,i® or the board, in making any 


98. N.Y.—^Plander v. Koehler, 150 N. 
Y.S.2d 879, 

89. Conn,—Jennings v. Connecticut 
Light & Power Co., 103 A.2d 636, 
140 Conn. 650—^Mrowka v. Board 
of Zoning Appeals of Town of 
Plainville, 55 A.2d 909, 134 Conn, 
149. 

Tex.—City of Dallas v. Meserole 
Bros., Civ.App., 164 S.W.2d 664, 
error refused, 

Inspeotioa, required before grant 
of building permit, could be done be- 
fore as well as after application for 
permit, and prior inspection and 
knowledge of conditiona were suffl- 
cient. 

N.Y.—Village of Attica v. Day, 236 
N.Y.S. 607, 134 Misc. 882, amrmed 
243 N.Y.S. 916, 230 App.Div. 776. 

1. N.J.—^Honigfeld v. Byrnes, 103 A. 
2d 598, 14 N.J. 600. 

2. Conn.—Jennings v. Connecticut 
Light & Power Co., 103 A.2d 535, 
140 Conn. 650. 

3. Mo.—^Phillips V. Board of Adjust- 
ment of City of Bellefontaine 
Neighbors, App., 308 S.W.2d 765. 

Approval of aubdivislon. 

Board of adjustment, on applica¬ 
tion for building permit, was held 
not authorized to decide propriety of 
approval of subdlvision by zoning 
commission, even though commission 
acted improperly in approving it. 
Mo.—Phillips V. Board of Adjustment 


of City of Bellefontaine Neigh¬ 
bors, supra. 

Baleaae from set baofc reqnlremeiit 
Where exlstlng building develop- 
ment eztended to Street line on both 
sides of applicanfs property, zoning 
board had authority to relieve appli¬ 
cant from zoning ordinance requir¬ 
ing a ten-foot set back space. 

Pa.—^Root V. City of Brie Zoning Bd. 
of Appeals, 118 A.2d 297, 189 Pa. 
Super. 38. 

findings coostmed to include mat- 
ter Impllcit therein. 

Pa.—Appeal of Lord, 77 A2d 728, 168 
Pa.Super. 299, reversed on other 
grounds 81 A.2d 533, 368 Pa. 121. 

4. Cal.—^Bsslck v. City of Los An- 
geles, 213 P.2d 492, 34 C.2d 614. 

5. Nev.—^Prlmm v. City of Reno, 252 
P.2d 836, 70 Nev. 7. 

S, D.C.—Savage v. Bistrict of Co- 
lumbia, MunA.pp., 54 A.2d 562. 

7- Conn.—^Levine v. Zoning Board 
of Appeals of Meriden, 198 A. 173, 
124 Conn. 63—^Piccolo v. Town of 
W'est Haven, 181 A. 615, 120 Conn. 
449. 

Burden Is on board to support its 
refusal to grant a permit by showing 
reasons for its action. 

Md.—^Applesteln v. Osborne, 143 A. 

666, 156 Md. 40. 

Becord 

The decision of a clty councU on a 
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petition for building permit shouid 
be open to judicial review which re¬ 
quires that some sort of record 
shouid be made of the rule or Stand¬ 
ard applied and of the factual basis 
for the decision made by the applica¬ 
tion of such rule or Standard. 

R,L—Tillotson v. City Council of 
City of Cranston, 200 A. 767, 61 R.L 
293. 

8. R.I.—Tillotson V. City Council of 
City of Cranston, supra. 

9. Conn.—^Levine v. Zoning Board 
of Appeals of Meriden, 198 A. 173, 
124 Conn. 53—^Plccolo v. Town of 
West Haven, 181 A. 615, 120 Conn. 
449. 

Mich.—City of Detroit v. S. Loewen- 
stein & Son, 47 N.W.2d 646, 830 
Mich. 369. 

Minn.—^Zalk & Josephs Realty Co. v. 
Stuyvesant Ins. Co. of City of New 
York, 253 N.W. 8, 191 Minn. 60. 

10. Pa—Application of Imperial 
Asphalt Corp., 59 A.2d 121, 859 Pa 
402. 

Arbltzary refusal 

A property owner’s constitutlonal 
right to use his property is not sat- 
isfied by arbitrary refu^ of zoning 
authorities of request for a permit, 
and it is not sufficient merely to 
state that refusal resulted after due 
consideration. 

Pa.—Application of Imperial AsphaJt 
Corp., 59 A.2d 121, 369 Pa 402. 
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determination which the court may be called on to 
rcview, must make findings which are suflScient to 
inform the court and the parties as to the findings 
made and the basis for them.ii Where a zoning 
board acts on its own knowledge of conditions or on 
its own personal inspection it should set forth in 
its retum the facts known to its members but not 
otherwise disclosed.^^ 

Conditions. In granting a permit or certificate, 


ZONING § 234 

the board may, in a proper case, impose condi¬ 
tions the board may not impose a condition 

not warranted by the ordinance.^^ A finding which 
attempts to impose a nonexistent duty on the ap¬ 
plicant or petitioner is improper and may not be 
sustained.i5 A permit or certificate should not be 
granted where conditions prescribed by the issuing 
body or by ordinancc are not mct.i® Objectors to 
the issuance of a zoning permit may not complain 


SnffloleiLoy of statemeat 
Beclslon of township zoning* au- 
thorities denying request for a per¬ 
mit to remodel and change use of 
property must dlsclose constitutlonal 
rlght of owner to use of property has 
not been Infrlnged by zoning regula- 
tlon and there should be a sufficient 
dlscusslon to enable court, on appeal, 
to see that zoning authorlties appre- 
clated the legal questlons ralsed by 
the facts. 

Pa.—Application of Imperlal Asphalt 
Corp., supra. 

11. NT.T.—^Liong Island Land Re¬ 
search Bureau, Inc. v. Young, 169 
N.T.S.2d 414, 7 Mlsc. 469. 

riadiags held Immatezlal 
N.T.—^Long Island Llghtlng Co. v. 
Grlffln, 74 N.T.S.2d 348, 272 A.D. 
551. 

12. N.T.—Communlty Synagogue v. 
Bates, 136 N.E.2d 488, 1 N’.T.2d 
446, 154 N.Y.S,2d 16. 

13. Oonn.—^Levlne v. Zoning Board 
of Appeals of Merlden, 198 A. 173, 
124 Conn. 53. 

Mass.—^La Charite v. Board of Ap¬ 
peals of Lawrence, 99 N.E.2d 66, 
327 Mass. 417. 

NT.Y.—Communlty Synagogue y. 

Bates. 136 N.E.2d 488, 1 N.Y.2d 
445, 164 N.Y.S.2d 15. 

On appropxlato oondltlons 
N.Y.—Nelson v. Plerce, 120 N.Y,S,2d 
804, 281 App.Div. 994. 

Parovlsion anthorlzing oondltlonal 
permit strictly oonstrued 
N.Y.—^Lunmor Homes, Inc. t, John¬ 
son, 122 N.Y.S.2d 149. 

TTiiif ozmity of conditions 
Board need not Impose exactly 
same conditions on each nonconform- 
ing applicant wlthin same zone. 

Pa,—^Appeal of Consolidated Clean- 
ing Shops, 167 A. 811, 103 Pa.Super. 
66 . 

Condition held not Imposed 
Pindlng of board made wlth knowl¬ 
edge of actual height of partially 
completed, proposed structure, that 
there had been a shed on premises 
approzimately same slze as proposed 
structure dld not make it a condition 
of buildlng permit that height of 
proposed structure should not ezceed 
height of former shed. 

Md.—^Kulbitsky v. Zimnoch, 77 A.2d 
14, 196 Md. 504. 


14. Conn.—Abbadessa v. Board of 
Zoning Appeals of City of New 
Haven, 54 A.2d 676, 134 Conn. 28. 

Farklng areas 

(1) Under zoning ordlnance which 
allows board to require rellglous or- 
ganization seeklng permit to use real- 
ty in residentia! zone for public wor- 
ship or other strictly rellglous use to 
file site plan settlng forth approxi¬ 
mate locatlon of proposed parking 
areas and which provides that slze 
and locatlon of parking and recrea- 
tion areas shall be determlned by 
board, board was not authorlzed to 
Impose on applicant ultimate burden 
of proposing proper parking areas 
leaving It as duty of board to ap- 
prove or dlsapprove. 

N.Y.—Communlty Ssmagogue v. 

Bates, 136 N*.B.2d 488, 1 N.Y.2d 446, 
154 N.Y.S.2d 15. 

(2) Where ordlnance prescribed 
standards only as to slze of lot, set- 
back lines and height of buildlng, 
zoning board of appeals exceeded its 
authority by imposlng condition bas- 
ed on provldlng ofiC-street parking. 
N.Y.—Titus St. Paul Property Own- 

ers Ass'n v. Board of Zoning Ap¬ 
peals of Town of Irondequoit, 132 
N.Y.S.2d 148, 205 Misc. 1083. 

Seight of pi^oposed strojotuxe 
Where proposed concrete block 
structure replacing frame shed met 
all requlrements of zoning ordlnance 
authorizlng accessory huUdlngs In 
rear yards, including those regulat- 
ing height and slze, nelther buildlng 
englneer nor board of munlclpal and 
zoning appeals had authority to im¬ 
pose on buildlng permit condition 
that height of proposed structure 
should not exceed height of former 
shed. 

Md.—^Kulbitsky v. Zimnoch, 77 A2d 
14, 196 Md. 504. 

Frotection of adjoining propeity 
Board has no power to attach to 
buildlng permit a condition subse- 
quent that permlttee defray expense 
of any under-pinning, shorlng up, or 
other protection required for adjoin¬ 
ing property. 

Mo.—^Pey V. Woermann, 230 S.W.2d 
681, 360 Mo. 728. 

Flans and. siMoilLoations 
Under zoning ordlnance provldlng 
that the board of appeals may re¬ 
quire as condition of any permit Is- 


sued that applicant and bulldlngs 
and their accessory structures on 
premises shall comply wlth provl- 
slons of proposed general buildlng 
construction code and may require 
tliat premises shall not be used for 
purposes permltted by board except 
on issuance by buildlng inspector of 
certificate of occupancy certifying 
that terms and conditions of permit 
have been complled wlth, board dld 
not have power to require applicant 
to submlt pians and speclficatlons as 
a condition precedent to obtalning 
change of use permit 
N.Y.—Communlty Synagogue v. 
Bates, 136 N.E.2d 488, 1 N.Y.2d 445, 
164 N.Y.S.2d 16. 

Bffeot of imaiithorized condition 
Unauthorized condition that per- 
mittee pay speclfied expenses If re¬ 
quired for protection of adjacent 
property was held to add nothing to 
legal duty of permlttee to take all 
proper precautlon in erection of his 
buildlng. 

Mo.—^Pey V. Woermann, 230 S.W.2d 
681, 360 Mo. 728. 

16. N.Y.—Communlty Synagogue v. 
Bates, 136 N.B.2d 448, 1 N.Y.2d 
445, 164 N.Y.S.2d 16. 

Slze of plot 

Findings of zoning board which 
Imposed on rellglous organizatlon, 
seeklng permit to use realty for syn¬ 
agogue, burden of showing that no 
other smaller site for synagogue was 
avallable and which found that sub- 
ject premises were too large were not 
authorlzed under zoning ordlnance 
which contalned restrictione wlth re- 
spect to slze of premises only relat- 
ing to minimum requlrements. 

N.Y.—Communlty Synagogue v. 

Bates, supra. 

16. Gju—^P lerce v. Cullens, 100 S.B. 
2d 732, 213 Ga. 649. 

Md.—^Mayor and City Councll of Bal- 
timore v. Shapiro, 61 A.2d 273, 187 
Md. 623—Colati v. Jlrout, 47 A2d 
613, 186 Md. 652. 

N.Y.—^Llttle Home for Priendless 
Animals v. Koehler. 76 N.Y.S.2d 
621, 273 App.Div. 859, appeal de- 
nied 78 N.Y.S.2d 370, 273 App.Div. 
910—^Eaton v. Sweeny, 251 N.Y.S. 
246, 232 App.Div. 459, reversed on 
other grounds 177 N.H 412, 267 N. 
Y. 176. 
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ZONING §§ 236-238 


stantially the same proposal may not be acted on 
until after a specified period of time from the date 
of the last disapproval after the lapse of the 
time specified, a zoning board or commission may 
consider and act on a new application for a permit 
previously denied, but it may properly grant it only 
if there has been a substantial change in condi- 
tions.2^ Provisions of a zoning ordinance prohib- 
iting a zoning board from considering and acting 
on a new application for a permit previously denied, 
until after the lapse of a specified period of time, do 
not dispense with the rule of res judicata resulting 
from a court decision.^® 

§ 237. -Fee 

A reaaonable fee may ordinarily be charged for fssu- 
ing a zoning permit or other license or certfficate Is- 
suable under the zoning lawe. 

In general, applicant for a building or zoning per¬ 
mit or other license or certificate may be charged a 
reasonable fee for issuing it,3i and for the examina- 
tion of the premises by a building inspector as a pre- 


requisite to the issuance of a certificate of occupan- 
cy.82 Under some acts the amount of the fee may 
be fixed by the zoning board or commission*^ which 
should be commensurate with the amount of work 
and study required of it.*^ 

§ 238. Form, Requisites, and Validity 

Permlts and certificates must comply substantially 
with the requiremente of zoning acts and ordinances un¬ 
der which they are Issued, and they are void if they fali 
to do 80. 

A permit or certificate should comply with the re- 
quirements of the zoning act or ordinance under 
which it is issued,*^ as to matters to be stated or 
described in the permit, including the naming or de- 
scription of the person to whom the permit is grant- 
ed*® and the place where the work is to be carried 
on or the structure erected.**^ 

Generally, an unauthorized permit or certificate, 
or one which violates, or does not comply with, the 
zoning laws or ordinances is void, or a nullity, and 
confers no rights on the permittee** or his as- 


subsequently amended zoning ordi¬ 
nance 80 as to permit constructlon of 
fire station, and which sought to 
proceed under ordinances as amend¬ 
ed. 

Tex.—City of McAllen v. Morris, Clv. 
App., 217 S.W.2d 876, error refused. 

28. Md.—^Nor^frood Helghts Imp. 
Ass’n V, Mayor and City Council of 
Baltimore, 60 A.2d 192, 191 Md. 155. 

Application, held not for sohatantlally 
same proposal 

Application for a permit to erect 
on a fifteen-acre tract ten apartment 
buildings made up of thlrty-four 
units containing one hundred slxty- 
eight suites and open parking spaces 
for one hundred slxty-eight automo- 
blles thereon was not substantially 
same proposal as prevlous application 
for apartment buildings for one hun¬ 
dred seventy-nine families, one hun¬ 
dred flfty parking spaces and twenty- 
six garage buildings within meaning 
of ordinance providlng that when an 
application is disapproved board 
shall take no further action on an- 
other application for substantially 
same proposal on same premises un- 
tU after siz months from date of 
last disapprovaL 

Md.—^Norwood Heights Imp. Ass'n 
V. Mayor and City Council of Bal¬ 
timore, supra. 

29. Md.—Whlttle V. Board of Zon¬ 
ing Appeals of Baltimore County, 
126 A.2d 41, 211 Md. 36. 

Basis of nile 

Hule seems not to rest strictly on 
doctrine of res judicata, but on the 
proposition that it would be arbitrary 
for board to arrive at opposite con- 


cluslons on substantially same state 
of facts and same law. 

Md.—Whlttle V. Board of Zoning Ap¬ 
peals of Baltimore County, supra. 

30. Md.—Whlttle V. Board of Zoning 
Appeals of Baltimore County, su¬ 
pra. 

31. Ky.—^Kesselring v. Wakefield 
Realty Co., 227 S.W.2d 416, 312 
Ky, 334. 

Mass.—^M. Splnelli & Sons Co. v. 
City of Cambridge. 28 N-.B.2d 240, 
306 Mass. 342. 

Pa.—Commonwealth v. McFadden, 
Quar.Sess., 14 Beaver 242, 44 Mun. 
L.R. 202—^Berwlck Lumber & Sup- 
ply Co. V. City of Harrisburg, Com. 
Pl., 52 Dauph.Co. 275. 

Delay in. gzanting nntll after date of 
inorease 

Where subdlvider would not have 
been subject to requlrement that five 
hundred dollars per housing unit be 
paid for building permit for new 
constructlon after specified date if it 
were not for municipality’B error or 
delay, subdlvider could not thus be 
penallzed because of such error or 
delay. 

N.T.—Stanco v. Suozzl, 171 N.T.S.2d 
997. 

32. Cal.—^P. L Wilsey & Co. v. San 
Bernardino County, App., 317 P.2d 
71. 

Fee held reasonable 
Where, before certificate of occu- 
pancy could iasue under zoning ordi¬ 
nance, building Inspector was obli- 
gated to view and examine premises 
to determine whether they conform- 
ed with ali appropriate regulations, 
two doUar charge would appear rea¬ 
sonable. 


N.J.—Honigfeld v. Bsrmes, 103 A.2d 
698, 14 N.J. 600. 

33. Ky.—^Kesselring v. Wakefield 
Realty Co., 227 S.W.2d 416, 812 
Ky. 834. 

34. Ky.—Kesselrlng v. Wakefield 
Realty Co., supra. 

36. Md.—Osborne v. Grauel, 110 A. 
199, 136 Md. 88. 

36. Md.—Osborne v. Grauel, supra. 
43 C.J. p 348 note 62. 

Agent 

Permit issued to architect who act¬ 
ed as agent for Corporation was held 
not invalid for that reason. 

N.J.—^Protomastro v. Board of Ad- 
justment of City of Hoboken, 67 
A.2d 231, 3 N.J.Super. 539, reversed 
on other grounds 70 A.2d 873, 3 N. 
J, 494. 

37. Mass.—^Alter v. Dodge, 6 N.E. 
504, 140 Mass. 694. 

38. Ala.—^Board of Zoning Adjust- 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala. 504. 

Fla.—Miami Shores Village v. Wm. 
N. Brockway Post No. 124 of Amer¬ 
ican Legion, 24 So.2d 83, 156 Fla. 
485. 

IlL—Sinclair Refining Co. v. City of 
Chicago, 246 IlLApp. 152. 
lowa.—McCartney v. Schuette, 64 N- 
W.2d 462, 243 lowa 1368. 

Mass.—^Inspector of Buildings of 
Burlington v. Murphy, 68 N.E.2d 
918, 820 Mass. 207. 

Minn.—^Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
812. 

N.J.—V. F. Zahodiakin Engineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, 86 A.2d 127, 8 
N.J. 386. 
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ZONING §§ 236-238 


stantially the same proposal may not be acted on 
until after a specified period of time from the date 
of the last disapproval after the lapse of the 
time specified, a zoning board or commission may 
consider and act on a new application for a permit 
previously denied, but it may propcrly grant it only 
if there has been a substantial change in condi- 
tions.2^ Provisions of a zoning ordinzincc prohib- 
iting a zoning board from considering and acting 
on a new application for a permit previously denied, 
until after the lapse of a specified period of time, do 
not dispense with the rule of res judicata resulting 
from a court decision.30 

§ 237. -Fee 

A reasonable fee may ordinarlly be charged for issu- 
ing a zoning permit or other Ilcense or certificate la- 
suable under the zoning iaws. 

In gencral, applicant for a building or zoning per¬ 
mit or other license or certificate may be charged a 
reasonable fee for issuing it,^^ and for the examina- 
tion of the premises by a building inspector as a pre- 


requisite to the issuance of a certificate of occupan- 
cy.82 Under some acts the amount of the fee may 
be fixed by the zoning board or commission^^ which 
should be commensurate with the amount of work 
and study required of it 34 

§ 238. Form, Requisites, and Validity 

Permits and certificates must comply substantially 
with the requirements of zoning acts and ordinances un¬ 
der which they are Issued, and they are vold If they fall 
to do 80. 

A permit or certificate should comply with the re¬ 
quirements of the zoning act or ordinance under 
which it is issued,36 as to matters to be stated or 
described in the permit, including the naming or de- 
scription of the person to whom the permit is grant- 
ed36 and the place where the work is to be carried 
on or the structure erected.37 

Generally, an unauthorized permit or certificate, 
or one which violates, or does not comply with, the 
zoning laws or ordinances is void, or a nullity, and 
confers no rights on the permittee33 or his as- 


subsequently amended zoning ordi¬ 
nance so as to permit construction of 
flre station, and which sought to 
proceed under ordinances as amend¬ 
ed. 

Tex.—City of McAllen v. Morris, Civ. 
App., 217 S.W.2d 870, error refused. 

28. Md.—Norwood Helghts Imp. 
Ass’n V. Mayor and City Council of 
Baltimore, 60 A.2d 192, 191 Md. 155. 

AppUoation heU not for mbatamtlally 
same proposal 

Application for a permit to erect 
on a flfteen-acre tract ten apartment 
buildings made up of thirty-four 
units containing one hundred slxty- 
eight suites and open parking spaces 
for one hundred sixty-eight automo- 
biles thereon was not substantially 
same proposal as previous application 
for apartment buildings for one hun¬ 
dred seventy-nine families, one hun¬ 
dred flfty parking spaces and twenty- 
six garage buildings within meajiing 
of ordinance providing that when an 
application is disapproved board 
shall take no further action on an- 
other application for substantially 
same proposal on same premises un¬ 
til after six months from date of 
last disapproval. 

Md.—^Norwood Heights Imp. Ass'n 
V. Mayor and City Council of Bal¬ 
timore, supra. 

29. Md.—Whittle v. Board of Zon¬ 
ing Appeals of Baltimore County, 
125 A.2d 41, 211 Md. 36. 

Basis of mle 

Bule seems not to rest strictly on 
doctrine of res judicata, but on the 
proposition that it would be arbitrary 
for board to arrive at opposite con- 


clusions on substantially same state 
of facts and same law. 

Md.—Whittle V. Board of Zoning Ap¬ 
peals of Baltimore County, supra. 

30. Md.—Whittle V. Board of Zoning 
Appeals of Baltimore County, su¬ 
pra. 

31. Ky.—^Kesselring v. Wakefleld 
Realty Co., 227 S.W.2d 416, 812 
Ky. 334. 

Mass.—^M. Spinelli & Sons Co. v. 
City of Cambridge, 28 N.E.2d 240, 
306 Mass. 342. 

Pa.—Commonwealth v. McFadden, 
Quar.Sess., 14 Beaver 242, 44 Mun. 
L.R. 202—^Berwick Lumber & Sup- 
ply Co. V. City of Harrisburg, Com. 
Pl., 52 Dauph.Co. 276. 

Belay Iu grantliig imtil after date of 
increase 

Where subdivider would not have 
been subject to requirement that five 
hundred dollars per housing unit be 
paid for building permit for new 
construction after specified date if it 
were not for municipality’s error or 
delay, subdivider could not thus be 
penalized because of such error or 
delay. 

N.T.—Stanco v. Suozzi, 171 N.Y.S.2d 
997. 

32. Cal.—^P. I. Wilsey & Co. v. San 
Bernardino County, App., 317 P.2d 
71. 

Fee held reasonable 
Where, before certificate of occu- 
pancy could issue under zoning ordi¬ 
nance, building inspector was obli- 
gated to view and examine premises 
to determine whether they conform- 
ed with all appropriate regulations, 
two dollar charge would appear rea¬ 
sonable. 


N.J.—Honigfeld v. Bymes, 103 A.2d 
698, 14 N.J. 600. 

33. Ky.—^Kesselring v. Wakefield 
Realty Co., 227 S.W.2d 416, 312 
Ky. 334. 

34. Ky.—Kesselring v. Wakefield 
Realty Co., supra. 

35. Md.—Osborne v. Grauel, 110 A. 
199, 136 Md. 88. 

36. Md.—Osborne v. Grauel, supra. 
43 C.J. p 348 note 62. 

Agent 

Permit issued to architect who act¬ 
ed as agent for Corporation was held 
not invalid for that reason. 

N.J.—^Protomastro v. Board of Ad- 
justment of City of Hoboken, 67 
A.2d 231, 3 N.J.Super. 539, reversed 
on other grounds 70 A.2d 873, 3 N. 
J. 494. 

37. Mass.—Alter v. Dodge, 5 N.E. 
504, 140 Mass. 694. 

88 . Ala.—^Board of Zoning Adjust- 
ment for City of Lanett v. Boykln, 
92 So.2d 906, 265 Ala. 604. 

Pia.—^Mlami Shores Village v. Wm. 
N. Brockway Post No. 124 of Amer¬ 
ican Leglon, 24 So.2d 83, 166 Fla. 
485. 

m.—Sinclair Refining Co. v. City of 
Chicago, 246 IlLApp. 152. 
lowa.—^McCartney v. Schuette, 64 N. 

W.2d 462, 243 lowa 1358. 

Mass.—^Inspector of Buildings of 
Burlington v. Murphy, 68 NJSI.2d 
918, 820 Mass. 207. 

Minn.—^Alexander Co. v. City of Owa- 
tonna, 24 N.W.2d 244, 222 Minn. 
312. 

N.J.—^V. F. Zahodiakin Bngineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summlt, 86 A.2d 127, 8 
N.J. 386. 
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§§ 238-239 ZONING 

signee,^^ and does not bind the municipality in any 
respect,40 even though the permittee may have com- 
menced building operations, or othenvise incurred 
expenses or obligations thereunder.^i Thus, a per- 
mit is invalid where it does not contain the limita- 
tions and restrictions specified by the zoning board 
in granting the variance under which the permit was 
issued,^2 Qr where it is based on a void zoning ordi- 
nance,43 or on the unauthorized attempt of a zon¬ 
ing board to rezone an entire block.^^ An unau¬ 
thorized permit does not constitute a basis for an 
estoppel,^5 or prejudice or destroy the rights of the 
public to require the enforcement of zoning laws 
valid on their face.^® 

Irregularities; discrepancy hetween application 
cnd permit, While mere irregularities in a build¬ 
ing permit will not vitiate it,^*^ there should be no 
serious discrepancy between the application for the 


permit and the permission granted.^® 

Signing and delivery. Mere manual signing of a 
building permit by the official authorized to issue it 
is not an issuance of the permit in order to com¬ 
plete the issuance there must be a delivery there- 
of.60 

§ 239. Operation and EfFect 

A permit or certificate issued under the zoning laws 
partakes of the nature of both a personal privilege and 
a grant which attaches to the land, and evidences the 
permittee ’8 compliance with zoning regulatlons and that 
the structure or use Is permissible In the light thereof. 

A permit or certificate issued under the zoning 
laws partakes of both a personal privilege and a 
grant which attaches to the land,5i and does not 
ordinarily confer a purely personal privilege,52 al- 
though it may do so.52 Its issuance is not, and can- 


Adler v. Department of Parks & 
Public Property, Town of Irving- 
ton, 89 A.2d 704, 20 N.J.Super. 240. 

Ostrowsky v. City of Newark, 139 
A, 911, 102 N.J.Bq. 169. 

N.T.—^Ramundo v. Murdock, 39 N.T.S. 
2d 824, 265 App.Div. 626, appeal 
denied 41 N.Y.S.2d 938. 266 App. 
Div. 720, motion dismissed 50 N, 
E.2d 246, 290 N.Y. 864, motion de¬ 
nied 60 N.E.2d 1020, 291 N.Y. 638, 
afflrmed 60 N.B.2d 127, 293 N.Y. 
913—^Rosenbush v. Keller, 286 N. 
Y.S. 636, 247 App.Div. 748, afflrmed 
2 N.B.2d 669, 271 N.Y. 282—Co- 
lonial Beacon Oil Co. v. Pinu, 283 
N.Y.S. 384, 246 App.Div. 469, af¬ 
flrmed 1 N.E.2d 346, 270 N.Y. 691 
—^Rollins V. Armatrong, 284 N.Y. 
S. 36, 226 App.Div. 762, afflrmed 
167 N.E. 466, 261 N.Y. 849. 

Van Auken v. Kimmey, 262 N.Y. 
S. 343. 141 Misc. 117. 

Lunmor Homes, Inc. v. Jolmson, 
122 N.Y.S.2d 149—XJnderhill v. 
Board of Appeals of Town of Oys- 
ter Bay, 72 N.Y.S.2d 688, afflrmed 
76 N.Y.S.2d 327, 273 App.Div. 788, 
afflrmed 80 N.E.2d 342, 297 N.Y. 
937. 

Pa.—^Kovacs v. Board of Adjustment 
of Rosa Tp., 96 A.2d 860, 173 Pa. 
Super. 66—^Vogt v. Borough of Port 
Vue, 86 A.2d 688, 170 Pa.Super. 
626. 

Smith V. Briatol Tp. Zoning Bd., 
Com.Pl., 4 Bucka Co. 131—Appeal 
of Volpi, Com.Pl., 73 Montg.Co. 217, 
71 York Leg.Rec. 27. 

Bsason for mle 

Granting of a permit and varying 
of a zoning restrictlon involve ex- 
erciae of governmental power, which 
cannot be exercised by an officer on 
whom it has not been conferred, or 
aet at naught by action of a prop¬ 
erty owner proceeding in deflance 
thereof. 


Minn.—^Lowry v. City of Mankato, 42 
N.W.2d 663, 231 Minn. 108. 

From unanthorized offloial or board 
Mass.—^Building Com’r of Medford 
V. C. & H. Co., 66 N.E.2d 637, 319 
Mass. 273. 

STotioe or knowledge of lavalldlty 

(1) Applicant for permit is charg> 
ed with notice of its illegality. 

N.J.—Giordano v. Mayor and Council 

of Borough of Dumont, 61 A.2d 
246. 187 N.J.Law 740, 6 A.L.R.2d 
956. 

(2) Landowner, who contracted 
with zoning board for special exemp- 
tion on condition from zoning regula- 
tion, would be presumed to have 
known of invalldity of exception and 
to have acted at his perii. 

N.J.— Y, F. Zahodiakin Engineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, 86 A.2d 127, 8 
N.J. 386. 

39. N.J.—Ostrowsky v. City of New¬ 
ark, 139 A. 911, 102 N.J.Ea. 169. 

40. N.Y.—^Lunmor Homes, Inc. v. 
Johnson, 122 N.Y.S.2d 149. 

41. Ala.—^Board of Zoning Adjust¬ 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala. 504. 

Minn.—^Lowry v. City of Mankato, 
42 N.W.2d 653, 231 Minn. 108. 

N.H.—^Dunaais v. Somersworth, 134 
A.2d 700, 101 N.H. 111. 

N.J.—^Adler v. Department of Parks 
& Public Property, Town of Irving- 
ton, 89 A,2d 704, 20 N.J.Super. 240. 
Pa.— Y ogt V. Boroizgh of Port Vue, 86 
A.2d 688, 170 Pa.Super. 626. 

42. N.Y.—^Lapham v. Roulan, 169 
N.Y.S.2d 846. 

43. Ga.—^Taylor v. Shetzen, 90 S.B. 
2d 572, 212 Ga. 101. 

N.Y.—Green Point Sav. Bank v. 

Board of Zoning Appeals of Town 
I of Hempstead, 12 N.Y.S.2d 79, 267 
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App.Div. 843, modified on other 
grounds 24 N.E.2d 319, 281 N.Y. 634, 
appeal dismissed 80 S.Ct. 719, 309 

U. S. 633, 84 L.Ed. 990. 

44. Ind.—Civil City of Indianapolis 

V. Ostrom Realty & Construction 
Co., 176 N.E. 246. 95 Ind.App. 376. 

45. Md.—Lipsitz v. Parr, 164 A. 743, 
164 Md. 222. 

N.Y.—^Wyler v. Eckert, 78 N.Y.S. 2d 
789. 

46. Tex.—Edge v. City of Bellaira 
Civ.App., 200 S.W.2d* 224, error re- 
fused. 

Beason for mle 

In enforcing a valid ordinance, city 
offlcials discharge a governmental 
function and city and its citizens 
cannot be bound or estopped by un¬ 
authorized acts of its offlcers in per- 
formance of such function. 

Tex.—^Bdge v. City of Bellaire, supra. 

47. Mass.—^Poss v. Wexler, 136 N.R 
243, 242 Mass. 277. 

43 C.J. p 348 note 65. 

48. Md.—Osbome v. Grauel, 110 A. 
199, 136 Md. 88. 

49. Md.—Osborne v. Grauel, supra. 
60. Md,—Osbome v. Grauel, supra. 

51. Mass.—Slmon v. Meyer, 168 N.E. 
637, 261 Mass. 178—^Hanley v. Cook, 
139 N.E. 654, 245 Mass. 563. 

52. Mass. — ^Brett v. Brookline Bldg. 
Comr., 145 N.E. 269, 250 Mass. 73, 
followed in Bamel v. Brookline 
Bldg. Comr., 146 N.E. 272, 250 Masa 
82. 

Tenn.—^Hickerson v. Plannery, 302 S. 

W. 2d 608. 

Retroactive operation of provisions 
generally see supra § 221. 

53. Mass.—^Todd v. Board of Appeals 
of Yarmouth, 148 N.E.2d 380. 

Use pemilt held personal 
Where board of appeals* decislon 
recited that petitioner requested pei^ 
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not be, an adjudication of rights in and to prop- 
erty^^ or of the mutual rights of property owners 
who are not parties to the proceeding.55 

Although there is authority to the contrary,®® it 
is generally held that a building permit has none of 
the elements of a contract.®*^ It has accordingly 
been held that a permit does not require the owner 
to erect the building but merely permits him to do 
so;®® and, even though the owner has started erec- 
tion of the building, he may stop before its comple- 
tion and cannot be compelled to go on.^^ 

The function of a zoning or building permit or 
certificate is to evidence the permittee*s compliance 
with the ordinances and regulations and that the 
structure or use is permissible in the light thereof-®® 
It can confer no greater rights on the permittee 
than the ordinance or act under which it was is- 
sued.®^ Its issuance does not alter or amend the 
building or zoning codes or ordinances,®^ and it 
will not confer on the permittee the right to erect 
buildings in violation of, or not in conformity with, 
a zoning act or code.®^ 

The granting of a special use permit extending 
an area previously zoned for a particular use so as 
to embrace adjacent property zoned for a different 
use does not constitute spot zoning,®4 nor does the 


ZONING §§ 239-240 

grant of a special permit for a specific purpose, as 
authorized by the zoning ordinance or law constitute 
spot zoning.®® So, the granting of a permit au- 
thorizing the construction and operation of a par¬ 
ticular type of building, as authorized by the zon¬ 
ing laws or ordinances, does not constitute a rezon- 
ing or the granting of a variance.®® 

A zoning permit or certificate duly issued by an 
administrative body or official of a municipality is 
binding on ali agencies thereof until set aside by a 
proper authority or by the courts,®^ and it may not 
be collaterally attacked.®® Where, however, the 
permit was illegally issued, as where it clearly was 
not authorized by, or in compliance with, the zon¬ 
ing enactments, it may be collaterally attacked.®® 
The rights which a permittee has under a prelim- 
inary permit issued to him are not waived by his 
application for a final permit.'^® 

§ 240. - Time for Exerci&e of Privilege 

The time for starting or completing the work under 
a zoning or building permit or certificate may be llmited; 
where no time is fixed for the exercise of the privilege 
granted under a permit, it must be exercised within a 
reasonable time. 

The time within which work under a zoning or 
building permit must start, or be completed, or a 


mit, that extenslon of existlng per¬ 
mit was not detrimental, and that 
grant of permit did not contemplate 
expansion beyond owner^s existlng 
hounds, but there was no flndlng that 
statutory requirement for granting 
of variance had been met, even 
though decision stated that board 
authorized variance and that variance 
ran only to petitioner, a permit and 
not a variance was granted, permit 
was personal, and there was no ex- 
isting grant which was available to 
any other occupant of petitionei^s 
land. 

Mass.—Todd v. Board of Appeals of 
Yarmouth, supra. 

64. N.T.—Nemet v. Edgemere Ga- 
rage & Sales Co., 73 N.Y.S.2d 921. 

55. Okl.—Weaver v. Bishop, 62 P. 
2d 853, 174 Okl. 492. 

56. Tex.—^Brown v. Grant, Civ.App., 
2 S.W.2d 285. 

57. Ark.—Gozpus Juris qnoted Iu 
Tankersley Bros. Industries, Inc. v. 
City of Payettevllle, 296 S.W.2d 
412, 416, 227 Ark. 130. 

lowa.—Rehmann v. City of Des 
Moines, 215 N.W. 967, 204 lowa 
798, 66 A.L.R. 430. 

Chio.—Santangelo v. City of Cincin¬ 
nati, 26 Ohio N.P.,N.S., 49. 

Pa.—Commonwealth v, Devlin, 168 
A. 161, 305 Pa. 440. 


Tenn.—Corpus Juris quoted iu Howe 
Realty Co. v. City of Nashville, 
141 S.W.2d 904, 906, 176 Tenn. 405. 
43 C. J. p 349 note 82. 

58. Pa.—Commonwealth v. Devlin, 
168 A. 161, 305 Pa. 440. 

69- Pa,—Commonwealth v. Devlin, 
supra. 

ea Okl.—^Weaver v. Bishop, 52 P. 

2d 863, 174 Okl. 492. 

Pa.—^Poster v. Daugherty, Com.Pl., 
59 DauphCo. 243—^Robb v. Luria 
Bngineering Corp., Com.Pl., 25 Leh. 
L.J. 330. 

Certificate of oooupauoy 

(1) Is evidence only of permissi¬ 
ble legal use of premises, not what 
actual use was or is. 

N.Y.—Lorieo v. Walker, 130 N.Y.S. 
2d 776, 205 Misc. 1038. 

(2) Constitutes a tangible manl- 
festatlon of proper use of one’s prop¬ 
erty in accordance with zoning ordi¬ 
nance and is not a license promul- 
gated without legislative sanctlon 
granted under statute dealing with 
issuance of licenses in other situa- 
tions. 

N.J.—^Honigfeld v. Byrnes, 103 A.2d 
598, 14 N.J. 600. 

61. N.H.—^Dumals v. Somersworth, 
134 A.2d 700, 101 N.H. 111. 

62. Mo.—^H. B. Deal & Co. v. Kuhl- 
mann, App., 244 S,W.2d 390. 

63. Md.—Board of Com’rs of Anne 
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Arundel County v. Snyder, 46 A.2d 
689, 186 Md. 342. 

Mo.—^H. B. Deal & Co. v. Kuhlmann, 
App., 244 S.W.2d 390. 

N.J.—^Pequannock Tp. v. De Wilde, 
91 A2d 410, 21 N.J.Super. 617. 

64. Qa.—Neal v. City of Atlanta, 94 
S.E.2d 867, 212 Ga. 687. 

Spot zoning deflned see supra § 34. 

65. Ean.—^Duggins v. Board of 
County Com'rs in Johnson Coun¬ 
ty, 293 P.2d 268. 179 Ean. 101. 

66. Mass.—^Bumham v. Board of Ap¬ 
peals of Gloucester, 128 N.E.2d 772, 
333 Mass. 114. 

67. N.Y.—^Robitzek Investing Co. v. 
Colonial Beacon Oil Co., 40 N.Y.S. 
2d 819, 265 App.Div. 49, motion de- 
nied 42 N.Y.S.2d 922, 266 App.Div. 
775, motion denied 50 N.R2d 565, 
291 N.Y. 830. 

Pa.—^Robb V. Luria Bngineering 
Corp., Com.Pl., 25 Leh.L.J. 330. 

68. N.Y.—^Robitzek Investing Co. v. 
Colonial Beacon Oil Co., 40 N.Y.S. 
2d 819, 265 App.Div. 49, motion de¬ 
nied 42 N.Y.S.2d 922, 266 App.Div. 
775, motion denied 50 N.B.2d 556, 
291 N.Y. 830. 

69. N.J.—Jantausch v. Borough of 
Verona, 124 A.2d 14, 41 N.J.Super. 
89, affirmed 131 A2d 881, 24 N.J. 
326. 

70. Pa.—^Herskovits v. Irwin, 149 A 
195, 299 Pa. 155. 
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portion thereof be completcd, may be limited, in 
which case the permit expires by limitation where 
the Work is not commenced or completed within the 
required timeJ^ Where a use permit is granted 
for a limited period of time, the use becomes illegal 
after the expiration of the prescribed period.'^^ A 
permit which fixes no time must be exercised within 
a reasonable time after its issuance,*^^ and a non- 
user of the permit for an imreasonable time may 
Work a forfeiture of ali right to exercise the per¬ 
mit 

Where the permit is revocable only for cause, if 
the construction begins within a stated period of 
time, and the permit is arbitrarily withheld until 
issued in obedience to a final judgment in manda¬ 
mus, applicant is entitled to an extension of time 
from the final determination of the mandamus suit 
within which to begin construction of the building;76 
such period of extension is the same as that specified 
by the building regulation under which construc¬ 


tion must be begun.*^® 

§ 241. -Construction; Privileges Em- 

braced 

The privileges granted by a zoning or building permit 
or certiflcate is determlned by the applicatlon, the de- 
clsion thereon, and the language of the permit Itself; a 
permit cannot be extended to privileges not embraced by 
It; nor can a building permit authorize vioiation of a 
zoning ordinance. 

The privilege granted by a zoning or building 
permit is determined by the application and the de- 
cision thereon, and by the language of the permit.77 
Generally, plain and unambiguous words in a permit 
must be construed in their ordinary sense 78 Prima 
facie, a permit or certificate authorizes the person to 
whom it is issued to construet, alter, or use the prop- 
erty in the manner specified therein,79 but it must be 
strictly confined thereto and does not confer the 
right to exercise or pursue other distinet privileges 
or acts,8® or authorize the construction of a build- 


71. N.J.—Sun 011 Co. v. Borough of 
Bradley Beach, 55 A.2d 778, 136 N. 
J.Law 307, affirmed 61 A.2d 236, 142 
3Sr.J.E<i. 722. 

Penults snhjeot to time limitation 
Zoning ordinance volding building 
permits Issued by administrative of- 
flcer if tbe operatlons autliorized 
thereunder are not commenced with¬ 
in sixty days after date of permit 
was held not appllcable to special 
permit authorlzed under statute and 
ordinance reasonably to extend non- 
conforming uses already exiating. 
Maas.—^La Charlte v. Board of Ap- 
peals of Lawrence, 99 N.E.2d 66, 
827 Mass. 417. 

Benewal 

A building permit, which became 
Invalid on failure to commence con¬ 
struction thereunder within three 
months, could not be renewed more 
than two and one-half years later. 
N.J.—^Kurowskl v. Board of Adjust- 
ment of City of Bayonne, 78 A.2d 
429, 11 N.J.Super. 433. 

railuza to complete due to mspen- 
Bion ozdezs 

Building permit was held to ex- 
pire for failure to perform specified 
portion of work within required time, 
notwlthstanding failure of required 
construction progress was due to re- 
peated suspension orders issued in 
connection with petition for rezon- 
ing area within which proposed build¬ 
ing site was located. 

Minn.—Kiges v. City of St Paul, 62 
N.W.2d 868, 240 Minn. 522. 

Pezlod lUld reasonable 
NJT.—^Peterson v. Mayor and Coun- 
cil of Borough of Palisades Park, 
21 A.2d 777, 127 N.J.Law 190. 

72. Pa.—^Lower Merion Tp. v. 34 


Derwen Road, 80 A.2d 797. 367 Pa. 
265. 

73. Cal.—^Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 C.A.2d 776. 

Mass.—^Hanley v. Cook, 139 N.K 654, 
245 Mass. 563. 

74. Mass.—Hanley v. Cook, supra. 

75. L»a.—Shreveport v. Dlckason. 107 
So. 427, 160 La. 563. 

76. La.—Shreveport T. Dlckason, 
supra. 

77. Ark.—Tankersley Bros. Indus¬ 
tries, Inc. V. City of Fayetteville, 
296 S.W.2d 412, 227 Ark. 130. 

N.T.—-Pilllng V. Davison, 86 N.Y.S. 
2d 97, afflrmed 36 N.Y.S.2d 163, 264 
App.Div. 737, appeal denied 86 N. 
Y,S.2d 240, 264 App.Div. 781. 

Pa.—^In re Anderle, 39 A.2d 829, 850 
Pa. 589. 

Tex.—^Ikard v. City of Henrietta, Civ. 

App., 33 S.W.2d 678. 

Permit for reUgions nse 
Provision in permit granting use 
of building for religious purposes 
was construed to allow congrega¬ 
tiones corporate meetings, sisterhood 
and menes club meetings, and Boy 
Scout and Girl Scout meetings. 

N.Y.—Application of Garden City 
Jewish Center, 167 N.Y.S.2d 436. 

78. Mass.—Whittaker v. Town of 
Brookline, 60 N.R2d 85, 818 Mass. 
9. 

Befnsal to modlfy language of per¬ 
mit 

Fact that board declined to change 
language of its decislon granting 
penulsslon to use building for re¬ 
ligious purposes was not tantamount 
to giving that langruage restricted 
meanlng which religious body ask- 
ing change claimed to f ear. 
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N.Y.—Application of Garden City 
Jewish Center, 167 N.Y.S.2d 436. 

79. Ark.—City of Little Rock v. 
Qriffln, 210 S.W.2d 916, 213 Ark. 466. 

N.Y.—^MacMillan v. McCafCrey, 106 N. 

Y.S.2d 673, 201 Misc. 674. 

Pa.—Sheldrake v. Upper Darby, Com. 
PL, 28 DeLCo. 46. 

Tex.—^Ikard v. City of Henrietta, Civ. 
App., 33 S.W.2d 678. 

TTse impUedly permitted 
A permit to make additions to 
frame church at designated location 
in resldential distrlct Implied, at 
least prima facie, permission to use 
such building for church purposes. 
Ga.—^New Mission Baptlst Church v. 
City of Atlanta, 37 S.B,2d 377, 200 
Ga. 618. 

Ixnmatezial varlations 

Where defendant constructed com- 
mercial building under permit from, 
and supervision of, City and operat- 
ed Wholesale business for four 
months, and adjoining property own- 
ers complained that defendanfs 
trucks were parking in Street in 
front of their houses, it made no ma- 
terial difference whether business 
operated there was Wholesale or re- 
tail. 

Ark.—Tankersley Bros. Industries, 
Inc. V. City of Fayetteville, 296 
S.W.2d 412, 227 Ark. 130. 

80. Conn.—State v. Hillman, 147 A. 
294, 110 Conn. 92. 

Elan.—^Fink v. Smith, 36 P.2d 976, 
140 Kan. 345. 

Mlch.—West Bloomfleld Tp. v. Chap- 
man, 88 N.W.2d 377, 361 Mich. 606. 
N.J.—Honigfeld v. Bymes, 103 A.2d 
698, 14 N.J. 600. 

N.Y.—^Application" of Furman Ave. 
Realty Corporation, 87 N.Y.S.2d 
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ing which does not conform therewith.81 

A building permit obtained for building a structure 
to use for a particular purpose does not permit the 
use of the structure for another purpose without 
the permission of the authorized ofEcial or board,^^ 
but the fact that the owner at the time of appljdng 
for the permit entertained, and later executed, an 
intent to use the structure for a forbidden purpose 
does not preclude him from using it for permissible 
purposes as long as the permit is in eifect.83 Per¬ 
mission to remove a building does not authorize al- 
terations thereof without obtaining a permit 
nor does it authorize the permittee to locate it in a 
position unlawful under an ordinance.^5 

With respect to the privilege intended to be con- 
ferred by the permit, the permittee is chargeable 
with knowledge of existing zoning ordinances at 


ZONING § 241 

the time of issuance and of the fact that city officers 
and agents have no authority to disregard them.®® 
A building permit or certificate of occupancy issued 
by an administrative official or body cannot author¬ 
ize, condone, or afford immunity for the violation 
of a zoning ordinance,^^ and a person does not ac¬ 
quire any rights under a permit which goes beyond 
the authority contained in the zoning ordinance or 
act under which it was issued.^^ 

The question whether certain conditions were at- 
tached to the granting of a permit cannot always 
be determined solely from the terms of the permit; 
and, in a proper case, extraneous evidence may be 
considered.89 The fact that a building permit re¬ 
quires the owner to build a certain number of feet 
from the sidewalk does not give the owner any right 
to have other lots similarly restricted, and the own¬ 
er is not damaged by the abandonment of such line.^® 


693, 276 App.Dir. 779, affirmed 87 
lT.E.2d 676, 299 N.T. 768. 

43 C.J. p 350 note 10. 

Parklng area 

Permit for beach club was held 
not to include parkingr area, where 
Club had adequate parking area di- 
rectly across Street from club housa 
N.T.—Capri Beach Club, Inc. v. Town 
of Hempstead, 170 N.Y.S.2d 68. 

Authozisatloa of permit to maln- 
tain owners’ boats in residential dis- 
trict would not support application of 
subsequent occupant to use premises 
for sales and Service of boats, mo- 
tors, and boatinsr and fishing equip- 
ment. 

Mass.—^Todd v. Board of Appeals of 
Yarmouth, 148 N.E.2d 380. 

81. Mass.—^Inspector of Bulldingrs of 
Burlingrton v. Murphy, 68 N.E.2d 
918, 320 Mass. 207. 

82. Idaho.—City of Idaho Falis v. 
Grimmett, 117 P.2d 461, 63 Idaho 
90. 

Md.—Baltimore City v. Scott, 101 A. 
674, 131 Md. 228. 

Mass.—^Beane v. EL K. Porter, Inc., 
182 N.E. 823, 280 Mass. 538. 

42 C.J. p 1307 note 43. 

"Tool Bhed»» 

Where owner submitted to town- 
ship authorities plan for erection of 
a “tool shed” and stated that build¬ 
ing was to be used for agricultural 
purposes only and owner subsequent- 
ly used building for manufacturing 
purposes owner could claim no rights 
by building permit. 

Mich.—West Bloomfield Tp. v. Chap- 
man, 88 N.W.2d 377, 351 Mich. 606. 

83. Ky.—City of Lioulsvllle v. Koe- 
nig, 162 S.W.2d 19. 290 Ky. 662, 
140 A.L.R. 1369. 


84. N.Y.—^Hurwitz v. Moore. 116 N. 
Y.S. 248, 132 App.Div. 29. 

Beason for mle 

Permission to move a building 
across a highway and permission to 
make alterations thereto are inde- 
pendent: neither Is a condition pre- 
cedent to the grant of the other. 

N.Y.—^Hurwitz v. Moore, supra. 

85. Mo.—City of Maplewood v. Pro- 
vost, App., 25 S.W.2d 142. 

86. Idaho.—City of Idaho Falis v. 
Grimmett, 117 P.2d 461, 63 Idaho 
90. 

87. Cal.— "EjX. parte Ruppe, 252 P. 
746, 80 C.A. 629. 

111.—City of Chicago v. Reuter Bros. 
Iron Works, 41 N.B.2d 213, 314 111. 
App. 316. 

Ind.—Civil City of Indianapolis v. 
Ostrom Realty & Constructlon Co., 
176 N.E. 246, 96 Ind.App. 376. 
Mass.—Inspector of Buildings of 
Burlington v. Murphy, 68 N.B.2d 
918, 320 Mass. 207—Cochran v. 
Roemer, 192 N.B. 68, 287 Mass. 
500. 

N.Y.—Marcus v. Village of Mamaron- 
eck, 28 N.B.2d 866, 283 N.Y. 825. 

S. B. Garage Corp. v. Murdock, 
65 N.Y.S.2d 466, 186 Misc. 66—Gor- 
don V. Board of Appeals of City of 
Schenectady, 226 N.Y.S. 680, 131 
Misc. 346. 

Stillbar Const. Co. v. Town of 
Harrison, 143 N.Y.S.2d 804—WV- 
ler V. Bckert, 73 N.Y.S.2d 789— 
Inzerilli v. Pitney, 30 N.Y.S.2d 129. 
Pa. —^Appeal of Erlnks, 194 A. 231, 
128 Pa.Super. 406, affirmed 2 A.2d 
700, 332 Pa. 236. 

Tex.—City of Corpus Christi v. 
Jones, Civ.App., 144 S.W.2d 388, er¬ 
ror dismlssed, Judgment correct 
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XTo esfeoppel 

Generally, a municipality Is not 
precluded from enforcing a zoning 
or flre limit regulation by fact that 
one or more of its officers or serv- 
ants has exceeded his authority by 
issuing a permit contravening terms 
of such regulation, notwithstanding 
permit holder has proceeded thereun- 
der to his detriment before munic¬ 
ipality seeks to enforce regulation 
against hlm. 

Conn.—Pallman v. Town of East Ha- 
ven, 67 A.2d 660, 136 Conn. 593. 

88. N.Y.—Stillbar Const. Co. v. Town 
of Harrison, 143 N.Y.S.2d 804. 

Approval of pians 
If building in8pector's approval 
of pians for building containing pro- 
fessional office suite constituted per¬ 
mission to construet professional of¬ 
fice in building, such permission could 
not sanction a use not authorized by 
town zoning ordinance. 

N.Y.—Stillbar Const. Co. v. Town of 
Harrison, supra. 

89. Cal.—Sovereign Oll Corporation 
V. Penton, 114 P.2d 18, 46 C.A.2d 
412. 

Statatory limltatlons 
Question whether limltatlons pre- 
scribed by statute on reserved pow- 
er and authority vested in city com- 
mission with respect to artesian 
Wells were written into permit to 
drill Wells granted to a Corporation 
was immaterial, since statutory pro- 
visions became part of contract and 
permit Just as ellCectually as If they 
had been written into them. 

Fla.—^National Container Corporation 
V. State ex rei. Stockton, 189 So. 4 , 
138 Fla. 32, 122 A.L.R. IQOO. 

90. Va.—^Nusbaum v. City of Nor¬ 
folk, 146 S.B. 257, 151 Ya. 801. 
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§ 242. - Transfer of Rights 

In 80 far as the right conferred by a zoning or bulld- 
ing permit or certificate Is a personal privilage It Is not 
assignable, but to the extent that It Is a grant which at- 
taches to the land, It runs with the land and passes as 
an incident thereto on a conveyance thereof. 

A zoning or building permit, in so far as it is a 
personal privilege, as discussed supra § 239, is not 
assignable,91 and it must be exercised by the 
grantee.99 To the extent that it is a grant, how- 
ever, it attaches to the land when exercised,93 runs 
with the land,94 and passes as an incident thereto on 
a conveyance of the land.96 Under this rule, the 
successor in title to an owner who has a vested right 
based on substantial construction or work which 
took place prior to the amendment of a zoning act 
or ordinance succeeds to that right.96 

Special use permits under zoning ordinances or 


other enactments run with the land,97 and a per- 
mittee’s interest in the permit may be assigned to 
the owner of the property.93 Similarly, a certificate 
of occupancy permitting the use of a building for a 
particular purpose inures to the benefit of a pur- 

chaser.99 

§ 243. -Vested or Property Rights 

The mere issuance of a zoning or building permit or 
certificate glves no vested or property rights to the per¬ 
mittes, but after he has acted on the faith of a permit 
validly issued, and Incurred expenses or obligations In 
reiiance thereon, he acquires a vested or property right. 

The mere issuance of a permit gives no vested 
rights to the permittee,! nor does he acquire a prop¬ 
erty right in the permit.9 The mere fact that a 
permit has been issued does not exempt the prop¬ 
erty from the operation of subsequent ordinances 
and regulations legally enacted,^ where the permittee 


91. Mass.—Simon v. Meyer, 168 N. 
B. 637, 261 Mass. 178—^Hanley v. 
Cook, 139 N.E. 664, 246 Mass. 663. 

92. Mass.—Hanley v. Cook, supra. 

93. Mass.—^Hanley v. Cook, supra— 
Quinn V. Middlesex Electric Liglit 
Co., 3 N.E. 204, 140 Mass. 109. 

94. Mass.—^BEanley v. Cook, 189 N.B. 
654, 246 Mass. 568. 

TenzL—Corpus O^uris Seouuduxu olted 
in Hlckerson v. Flannery, 302 S.W. 
2d 508, 514. 

95. Mass.—^Todd v. Board of Ap- 
peals of Yarmouth, 148 iNr.E.2d 
380. 

Mass.—^Hanley v. Cook, 189 N.E. 654, 
245 Mass. 663—Quinn v. Middlesex 
Electric Light Co., 3 N.E. 204, 140 
Mass. 109. 

SnoooBsor in ownenddp and oo- 
eupancy is entitled to beneflts grant- 
ed by permit authorizing particular 
use of property. 

Mich.—^Redford Moving & Storage 
Co. V. City of Detroit, 68 N.W.2d 
812, 386 Mich. 702. 

96. N.T.—^Blsinore Property Own- 
ers Ass’n v, Morwand Homes, 146 
N.T.S.2d 78, 286 App.Dlv. 1106. 

97. Cal.—Cohn v. County Bd. of 

Sup’rs of Los Angeles County, 286 
P.2d 836, 186 C.A.2d 180. 

98. Cal.—Cohn v. County Bd. of 

Sup'rs of Los Angeles County, su¬ 
pra. 

99. N.T.—Simmons v. Pinsky, 68 N. 
T.S.2d 673, 185 Misc. 549. 

1 . Ohio.—A. Dicillo & Sons v. Ches- 
ter Zoning Bd. of Appeals, Com. 
Pl., 103 N.B.2d 44, motion to certi- 
fy dismissed 109 N.E.2d 8, 158 Ohio 
St 302. 

Xnterpretatlon of zoning^ mle 

Issuance of permit by board on 
basis of particular Interpretation of 
zoning regulation does not prevent. 


board from thereafter changing its 

interpretation. 

Ohio.—A. Dicillo & Sons v. Chester 
Zoning Bd. of Appeals, supra. 

Beer permit is not a property right, 

but is a mere llcense or privilege. 

Tex.—City of Dallas v. Haworth, Civ. 
App., 218 S.W.2d 264. 

2. Ohio.—State ex rei. Cook v. Tur- 
geon, 77 N.E.2d 288, 84 Ohio App. 
287. 

3. Ariz.—City of Tucson v. Arizona 
Mortuary, 272 P. 923, 34 Ariz. 495. 

Ark.—Corpus JUris quoted in Tank- 
ersley Bros. Industries, Inc. v. City 
of Fayetteville, Ark., 296 S.*W'.2d 
412, 415, 227 Ark. 130. 

Neb.—City of Omaha v. Glissmann, 
39 N.W.2d 828, 151 Neb. 895, appeal 
dismissed 70 S.Ct 1002, 839 U.S. 
960, 94 L.Ed. 1370, rehearing de- 
nied 71 S.Ct 15, 340 U.S. 847, 95 
L.Ed. 621. 

N.H.—^Winn v. Lamoy Realty Corp., 
124 A. 211, 100 N.H. 280. 

N.T.—^Fairchild Sons v. Rogers, 282 
N.T.S, 916, 246 App.Div. 556. 

Atlas v. Dick, 81 N.T.S.2d 126, 
192 Misc. 843, reversed on other 
grounds 86 N.T.S.2d 231, 276 App. 
Div. 670, aJfflrmed 87 N.E.2d 55, 
299 N.T. 664. 

Downey v, Incorporated Village 
of Ardsley, 162 N.T.S.2d 195, af- 
firmed 158 N.T.S,2d 306, 3 A.D.2d 
663. 

Okl.—^Hud Oil & Reflning Co. v. Okla- 
homa City, 30 P.2d 169, 167 Okl. 
467—Corpus Juris quoted in C. C. 
Julian Oil & Royalties Co. v. Okla- 
homa City, 29 P.2d 962, 953, 167 
Okl. 384. 

Pa.—Sunnybrook, Inc., v. Upper Dub- 
lln Tp., 69 Pa.Dist & Co. 344, 66 
Montg.Co. 233. 

Tenn.—Corpus Juris quoted in Howe j 
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Realty Co. v. City of Nashville, 141 
S.W.2d 904, 906, 176 Tenn. 406. 

43 C.J. p 349 note 86. 

Ordinance ezpressly not retroactlve 
Ordinance amending previous zon¬ 
ing ordinance providing that provi- 
sions were not retroactive as to ex- 
isting permits did not preclude erec- 
tion of building under permit there- 
tofore Issued. 

Cal.—London v. Robinson, 271 P. 921, 
94 CA. 774. 

Bxtension of flre limits 
The property of a permittee may 
be made subject to an ordinance or 
regulation extending the flre limits. 
Ark.—Wilder v. Little Rock, 234 S.W. 

479, 150 Ark. 439. 

Fartial permits 

(1) Issuance of permits for con¬ 
struction of part of a building pend- 
ing issuance of a permit for entire 
structure confers no assurance that 
total construction permit will be Is¬ 
sued, except in those cases where 
builder can establlsh vested rights 
to such permit. 

N.T.—^Riverdale Community Plannlng 
Ass’n V. Crinnlon, 133 N.T.S.2d 
706, afflrmed 141 N.T.S.2d 510, 285 
App.Div. 1047, appeal dismissed 
133 N.B.2d 839, 1 N.T.2d 689, 150 
N.T.S.2d 616. 

(2) In cases where zoning ordi¬ 
nances have been amended so as to 
render projected buildings, construc¬ 
tion on which has been begun with- 
out permits to complete, noncon- 
forming, it is only where work of a 
substantial character has been com- 
menced prior to amendment that 
amended ordinance will be declared 
inoperative as affecting vested rights. 
N.T.—Riverdale Community Plannlng 

Ass'n v. Crinnion, supra. 

Day before annezatiou by viUage 

Building permit issued by county 
day before annexatlon of area to a 
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has not commenced to operate thereunder, made 
substantial expenditures, or incurred substantial ob- 
ligations in reliance thereon.^ 

Where, however, the proper authorities grant a 
zoning or building permit or certificate, after the 
permittee has acted on the faith of the permit and 
made contracts and incurred expenses or obligations 
in reliance thereon, he acquires a property or vested 
right® on which he is entitled to protection,® even 
though, by reason of subsequent changes in the zon¬ 
ing acts or ordinances, the privilege or use granted 


becomes a prohibited or nonconforming privilege or 
use.7 

§ 244. Revocation, Nullification, or Change 

tn general, a permit or certificate under the zoning 
laws is subject to revocation or to the operatlon of sub¬ 
sequent ordinances or regulations where the permittee 
has not acquired any vested right thereunder; but where 
he has acquired such right, the permit may not be re- 
voked. 

It is generally held that a permit or certificate 
under the zoning laws may be changed or entirely 
revoked^ if it becomes necessary so to change or 
rcvoke it in the exercise of the police power,® even 


village which, concurrently with an- 
nexation of area, enacted a zoning 
ordinance prohibltlng structure au- 
thorized by permit gave permittee no 
vested rights. 

Ohio.—Williams v. Village of Deer 
Park, 69 N.R2d 636, 78 Ohio App. 
231. 

4. Neb.—City of Omaha v. Gliss- 
mann, 39 N.W.2d 828, 151 Neb. 896, 
appeal dismissed 70 S.Ct. 1002, 339 

U. S. 960, 94 L.Ed. 1370, rehearing 
denled 71 S.CL 16, 340 U.S. 847, 96 
L..Ed. 621. 

N.H.—^Winn v. Lamoy Realty Corp., 
124 A.2d 211, 100 N.H. 280. 

N.Y.—Rice v. Van Vranken, 232 N. 
Y.S. 606, 225 App.Div. 179, affirmed 
175 N.B. 304, 255 N.Y. 541. 

Klanof V. Watson, 166 N.Y.S.2d 
881—^Downey v. Incorporated Vil¬ 
lage of Ardsley, 162 N.Y.S.2d 196, 
affirmed 168 N.Y.S.2d 306, 3 A.D.2d 
663—^Halpern v. Dassler, 136 N.Y. 
S.2d 8—Application of Kunz, 128 
N.Y.S.2d 680. 

Ohio.—SajTitangelo v. City of Cincin¬ 
nati, 26 Ohio N.P.,N.S., 49. 

Pa.—^Appeal of Clarke, 37 Pa.Dlst & 
Co. 670. 

5. Ark.—Corpus Juris Secundum 
cited iu Tankersley Bros. Indus¬ 
tries, Inc. V. City of Payetteville, 
296 S.W.2d 412, 416, 227 Ark. 130. 

111.—^Deer Park Civic Ass’n v. City 
of Chicago, 106 N.B.2d 828, 347 IU. 
App. 346. 

lowa.—Crow v. Board of Adjustment 
of lowa City, 288 N.W. 145, 227 
lowa 324. 

Neb.—City of Omaha v. Glissmann, 
39 N.W.2d 828, 161 Neb. 895, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
960, 94 L.Ed. 1370, rehearing denled 
71 S.Ct 16, 340 U.S. 847, 95 L.Ed. 
621. 

N.J.—Sun Oil Co. v. City of Clifton, 
84 A.2d 666, 16 N.J.Super. 266. 
N.Y.—Glenel Realty Corp. v. Worth- 
ington, 164 N.Y.S.2d 636, 4 A.D.2d 
702, appeal dismissed 146 N.E.2d 
880, 3 N.Y.2d 934, 167 N.Y.S.2d 939 
—^Elsinore Property Owners Ass’n 

V. Morwand Homes, 146 N.Y.S.2d 
78, 286 App.Div. 1106. 

Atlas V. Dlck, 81 N.Y.S.2d 126, 


192 Misc. 843, reversed on other 
grounds 86 N.Y.S.2d 281. 276 App. 
Div. 670, affirmed 87 N.E.2d 65, 
299 N.Y. 654. 

Downey v. Incorporated Village 
of Ardsley. 162 N.Y.S.2d 195, af- 
flrmed 168 N.Y.S.2d 366, 8 A.D.2d 
663—Application of Kunz, 128 N. 
Y.S.2d 680. 

Pa.—Appeal of Dunlap, 87 A.2d 299, 
370 Pa. 31—^Herskovits v. Irwin, 
149 A. 196, 299 Pa 165. 

Appeal of Myers, Co., 103 Pittsb. 
Leg.J. 310—^Appeal of Atlantic Re- 
flnlng Co., Com.PL, 66 York Leg. 
Rec. 81. 

5. C.—OorpUB Jlurls dted ia Pendleton 
V. City of Columbia, 40 S.B.2d 499, 
501, 209 S.C. 394. 

Tex.—Corpus Juris cited ia Gulf Re- 
flning Co. v. City of Dallas, Civ. 
App., 10 S.W.2d 151, 156, error dis¬ 
missed. 

43 C.J. p 349 note 88. 

Express provisiou in statute or or- 
dinanca 

Mass.—Watertown Bldg. Inspector v. 

Nelson, 153 N.E. 798, 267 Mass. 346. 
VaUdatioa by subseaueat ordinaace 
Zoning ordinance did not affect 
previously issued building permit, 
where subsequent ordinance validat- 
ed outstanding permits substantially 
complied with. 

La—St Bemard Oil Co. v. City of 
New Orleans, 115 So. 817, 166 La 
666 . 

6. Ark.—Corpus Juris Secundum 
cited ia Tankersley Bros. Indus¬ 
tries, Inc. V. City of Payetteville, 
296 S.W.2d 412, 416, 227 Ark. 130. 

lowa—Crow v. Board of Adjustment 
of lowa City, 288 N.W. 145, 227 
lowa 324. 

N.Y.—^Downey v. Incorporated Vil¬ 
lage of Ardsley, 152 N.Y.S.2d 195, 
affirmed 158 N.Y.S.2d 306, 8 A.D.2d 
663. 

Pa—^Herskovlta v. Irwin, 149 A. 195, 
299 Pa. 155. 

S.C.—Corpus Juris oited la Pendle¬ 
ton V. City of Columbia, 40 S.E.2d 
499, 501, 209 S.C. 394—Corpus JUl. 
rls quoted la Willis v. Town of 
Woodruff, 20 S.B.2d 699, 701, 200 
S.C. 266. 


Tex.— Corpus Juris cited la Gulf Re- 
filning Co. V. City of Dallas, Civ. 
App., 10 S.W.2d 151, 166, error dis¬ 
missed. 

43 C.J. p 349 note 89. 

7. 111.—^Deer Park Civic Ass*n v. 
City of Chicago. 106 N.E.2d 823, 
347 I11A.PP. 346. 

Neb.—City of Omaha v. Glissmann. 
39 N.W.2d 828, 161 Neb. 896, ap¬ 
peal dismissed 70 S.Ct 1002, 339 U. 
S. 960, 94 L.Ed. 1370, rehearing de- 
nied 71 S.Ct 16, 340 U.S. 847, 96 L. 
Bd. 621. 

N.Y.—Glenel Realty Corp. v. Worth- 
ington, 164 N.Y.S.2d 636, 4 A.D.2d 
702, appeal dismissed 145 N.B.2d 
880, 3 N.Y.2d 934, 167 N.y.S.2d 939. 

Downey v. Incorporated Village 
of Ardsley, 162 N.Y.S.2d 195, af- 
flrmed 168 N.Y.S.2d 306, 8 A.D.2d 
663—^Larson v. Howland, 168 N.Y. 
S.2d 231. 

8. Ark.— Corpus Juris Secuadum 
oited ia Tankersley Bros. Indus¬ 
tries, Inc. V. City of Payetteville, 
Ark,, 296 S.W.2d 412, 415, 227 Ark. 
130. 

Mo.— Corpus Juris Seouadum cited ia 
Fleming v. Moore Brothers Realty 
Co., 251 S.W.2d 8, 363 Mo. 305. 

Veal V. Leimkuehler, App., 249 
S.W.2d 491, certiorari denied 73 S. 
Ct 336, 344 U.S. 918, 97 Li.Ed. 704. 
N.J.—^Kensington Realty Holding 
Corporation v. Jersey City, 191 A. 
787, 118 N.XLaw 114, affirmed 198 
A. 691, 119 N.XLaw 338. 

N.Y.—^Application of Kimz, 128 N.Y, 
S.2d 680. 

Ohio.—State ex rei. Cook v. Turgeon, 
77 N.E.2d 283, 84 Ohio App. 287. 
Pa.—Sheldrake v. Upper Darby, Com. 
Pl., 28 Del.Co. 46—^Moyerman v. 
Glanzberg, Com.Pl., 73 Montg.Co. 
212 . 

48 CJr. p 349 note 83. 

9. Ark. —Corpus Juris Secundum 
cited ia Tankersley Bros. Indus¬ 
tries, Inc. V. City of Payetteville, 
296 S.W.2d 412, 415, 227 Ark. 130. 

Ohio.—State v. Rendlgs, 120 N.B. 836, 
98 Ohio St 261. 

Tenn.— Corpus Juris quoted la Howe 
Realty Co. v. City of Nashville, 
141 aW.2d 904, 906, 176 Tenn. 405. 
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though it is based on a valuable consideration,l<^ at A perinit wbich the inspector cannot rightfully re- 
least where the pennittee has not commenced work fuse in the first instance cannot be arbitrarily re- 

thereunder or incurred substantial expense or obii- voked;^® and a zoning board or commission may 

gations on the faith of it.il Thus, a permit may be not refuse an applicant a use permit in order to pre- 

revoked- where no vested right has been acquired vent him from exercising privileges held by him im- 
thereunder and a subsequent change in the zoning der a prior validly issued zoning permit.^® Further- 
laws or regulations is made which prohibits the more, a permit properly obtained and under which 
permitted use or construction or xmder which the the permittee has commenced to operate or has in- 

permit would not be authorized and a use per- curred substantial expense or obligations cannot be 

mit may be changed after a building permit is grant- revoked arbitrarily, without cause,!^ because of 
ed, provided the proposed use is not prohibited subsequent changes in the zoning laws,i® in the ab- 

The authorities, however, do not possess unlim- sence of fraud or deceit or other fault on the part 
ited discretion in the matter of revoking permits.^^ of applicant^® or in the absence of any public ne- 


Tex.—City of San Antonio v. Robert 
Thompson & Co.. Civ.App., 30 S.W. 
2d 339, error dlsmissed Bobert 
Thompson & Co. v. City of San An¬ 
tonio, Com.App., 44 S.W.2d 972. 

10. Ark.—Ck)ipu8 JtLzis SeciuidiLm 
dted ia Tankersley Bros. Indus¬ 
tries, Inc. V. City of Fayettevllle, 
Ark., 296 S.W.2d 412, 416, 227 Ark. 
130. 

Ohlo.—State v. Rendigrs, 120 N.B. 886, 
98 Ohio St 251. 

11. Cal.—Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 C.A.2d 776. 

lowa.—Call Bond & Mortgagre Co. v. 
Sloux City, 259 N.W, 33, 219 lowa 
572. 

Md.—^Mayor and City Council of Bal- 
timore v. Shapiro, 51 A.2d 273, 187 
Md. 623. 

Mo.—Veal v. Lieimkuehler, App., 249 
S.W.2d 491, certiorari denled 73 S. 
Ct 336, 344 U.S. 913, 97 L..Bd. 704. 
IT.BL—■Winn v. Lamoy Realty Corp.» 

124 A.2d 211, 100 N.H. 280. 

N.T.—^Downey v. Incorporated Vil- 
lage of Ardsley, 153 N’,Y,S,2d 196, 
afflrmed 158 N.T.S.2d 806, 3 A,D.2d 
663—^Halpem v. Dassler, 135 N.T. 
S.2d 8. 

Ohlo.—State ex reL Cook v. Turgeon, 
77 N.B.2d 283, 84 Ohio App. 287. 

12. N.Y.—^Huron Place Corp. v. 
Schnieder, 159 N.Y.S.2d 733, 3 A,I>. 
2d 722. 

Pa.—Appeal of Hertrick, 187 A.2d 
310, 391 Pa. 148. 

Prior to snbstaatlal Investment or 
expenditnre 

N.J.—Roselle v. Mayor and Council 
of Borough of Moonachie, 139 A. 
2d 42, 49 N.J.Super. 36. 
Expenditores aad work held Insiiffl- 
oiexLt to glve vested right 
Where last portion of realty was 
acQulred by petitioner. pians for 
apartments were submitted to build¬ 
ing official of City, piling plan was 
submitte^ and building permit was 
issued by building official, and peti¬ 
tioner promptly caused realty to be 
cleared of large trees and surface 
waters to be removed, archltecfs 


fee in substantial sum was incurred, 
test borings were made, public lia- 
bllity pollcy was fumished to city, 
reauired fee for permit had been 
paid, and commitment for substan¬ 
tial mortgage was obtained, and new 
zoning ordinance of City became ef¬ 
fective, building official was author- 
ized to revoke permit on ground that 
substantial portion of building con¬ 
struction was not under way when 
new zoning ordinance became effec¬ 
tive. 

N.Y.—Halpem v. Dassler, 135 N.Y.S. 
2 d 8. 

13 . N.Y.—Horwitz v. Schwab, 224 N. 
Y.S. 41, 130 Misc. 448. 

14. Cal.—Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 CJL2d 776. 

15. N.J.—^Preeman v. Hague, 147 A. 
653, 106 N.J.Law 137. 

Dombusch v. Board of Adjust- 
ment of City of Newark, 180 A. 
662, 13 N.J.Misc. 779, afflrmed 189 
A. 62, 117 N.J,Iiaw 424. 

N.Y.—Jewell v. Murphy, 229 N.Y.S. 
764, 224 App.Div. 763. 

Van Auken v. Kimmey, 252 N.Y. 
S. 329, 141 Misc. 105. 

Pa.—Shapiro v. Zoning Bd. of Ad- 
justment, 105 A.2d 299, 377 Pa. 621 
—^Herskovits v. Irwin, 149 A. 196, 
299 Pa, 165. 

Appeal of Myers, Co., 103 Pittsb. 
Leg.J. 310. 

16. Va..—^Hopkins v. 0*Meara, 89 S. 
E.2d 1, 197 Va, 202. 

17- Ark.—^Tankersley Bros. Indus¬ 
tries, Inc. V. City of Fayettevllle, 
296 S.W.2d 412, 227 Ark. 130. 

111.—^Deer Park Civic Ass'n v. City 
of Chicago, 106 N.E.2d 823, 347 111. 
App. 346. 

N.H.—Winn v. Lamoy Realty Corp., 
124 A.2d 211, 100 N.H. 280. 

N.J.—Jantausch v. Borough of Ver¬ 
ona, 124 A.2d 14, 41 N.J.Super. 89, 
afflrmed 131 A.2d 881. 24 N.J. 326-- 
Sun Oil Co. V. City of Cllfton, 84 A. 
2d 655, 16 N.J.Super. 265. 

N.Y.—Ageloff V. Young, 122 N.Y.S.2d 
46, 282 APP.Div. 707. 
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Klanof V. Watson, 166 N.Y.S.2d 
881. 

Pa.—Sun Oil Co. v. Schofield, 17 Pa. 
Dlst.&Co. 313. 

Hali V. Board of Adjustment, 
Com.Pl.. 37 Del.Co. 68. 

S.C.—^Pendleton v. City of Columbla, 
40 S.B.2d 499, 209 S.C. 394—Willis 
V. Town of Woodruff, 20 SJE2.2d 
699, 200 S.C. 266. 

Bistingnished from Ucense 
A building permit duly and legally 
issued by a munlcipality is more 
than a mere *‘license” revocable at 
the will of the licensor. 
lowa.—Crow v. Board of Adjustment 
of lowa City, 288 N.W. 145, 227 
lowa 324—^Rehmann v. Des Molnes, 
204 N.W. 267, 200 lowa 286. 

18. Neb.—City of Omaha v. Gliss- 
mann, 39 N.W.2d 828, 161 Neb. 895, 
appeal dismissed 70 S.Ct. 1002, 339 

U. S. 960, 94 L.Ed. 1370, rehearing 
denied 71 S.Ct. 15, 340 U.S. 847, 95 
L.Ed. 621. 

N.Y.—^Elsinore Property Owners 

Ass’n V. Morwand Homes, 146 N. 
Y.S.2d 78, 286 App.Div. 1105. 

Pa.—Appeal of A. N. “Ab" Young 
Co., 61 A.2d 839, 360 Pa. 429. 

19. Cal.—^Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 C.A.2d 776. 

lowa.—Call Bond & Mortgage Co. v. 
Sioux City, 269 N.W. 83, 219 lowa 
572. 

Mich.—Sandenburgh v. Michigamme 
Oil Co., 228 N.W. 707, 249 Mich. 
872. 

N.J.—Jantausch v. Borough of Ver¬ 
ona, 124 A.2d 14. 41 N.J.Super. 89, 
afflrmed 131 A.2d 881, 24 N.J. 326 
—Sun Oil Co. V. City of Clifton, 84 
A.2d 666, 16 NJ.Super. 265. 

Atlantic Broadcasting Co. v. 
Wayne Tp., 162 A. 631, 109 N.J. 
Law 442. 

Seashore Realty Co. v. Ocean 
City, 173 A. 612, 12 N.J.Misc. 623— 
Horwitz V. Jones, 171 A, 552, 12 
N.J.Misc. 376—^Pabst v. Femer, 161 
A. 368, 8 N.J.Misc. 621—Komylak 

V. Hague, 160 A. 669, 8 N.J.Misc. 
481—Lehigh Valley R. Co. v. Jer- 
sey City, 144 A. 678, 7 N.J.Misa 
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cessity for such action.20 

To the extent that a confiict appears in the cases 
on the question of power to revoke a permit after 
work has been commenced, it has been said that the 
cases appear to tum on the degree of construction 
completed at the time the revocation is attempted, 
it being suggested that the weight of authority 
would support the rule that, if work was no more 
than barely begun, the permit is subject to revoca¬ 
tion, but it cannot be revoked if a substantial part 
of the work has been performed.^i 

Some authorities have held that a permittee can¬ 
not acquire a vested right against the police pow¬ 
er of the state or municipality,^^ but even under 


ZONING § 244 

this view it is held that^ if the municipality has no 
power to regulate the construction of buildings ex- 
isting at the time of the enactment of an ordinance, 
such ordinance cannot nullify or authorize the revo¬ 
cation of a permit for a building already construct- 
ed.23 

EstoppeL In some cases it is held that the local 
authority which issued the permit is estopped to 
revoke it where the permittee has commenced to 
operate or incurred substantial expense and, 
conversely, it is also held that the permit may be 
revoked where the elements of equitable estoppel are 
not present,25 as where the permittees had notice 
before they commenced operations that the people 
disapproved of the permit and an election was held 


164, afflrmed 147 A. 565, 106 N.J. 
Law 248—Citizens’ Holding Co. v. 
Board of Adjustment of City of 
Newark, 144 A. 329, 7 N.J.Misc. 
61—Grossman v. Jersey City, 142 
A. 558, 6 N.J.Miac. 688—Nelson 
Bldg. Co. V. Greene, 136 A. 603, 5 N. 
J.Misc. 331. 

N.T.—Braun v. McGillian, 40 N.T.S. 
2d 791, 180 Misc. 711—City of 
Rochester v. Olcott, 16 N.T.S.2d 
266, 173 Misc. 87—Village of Atti¬ 
ca V. Day, 236 N.T.S. 607, 134 Misc. 
882, amrrned 243 N.T.S. 915, 230 
App.Div. 776—^Pelham View Apart- 
ments v. Switzer, 224 N.T.S. 56, 
130 Misc. 646. 

City of Little Falis v. Fisk, 24 
N.T.S.2d 460. 

Pa.—Appeal of A. N. "Ab** Toung 
Co., 61 A.2d 839, 360 Pa. 429— 
Herskovits v. Irwin, 149 A. 195, 
299 Pa. 156. 

Freeman v. Lansdowne Borough, 
Quar.Sess., 34 Del.Co. 449—^Marlyn 
Const. Co. V. XJpper Darby Tp. Offl- 
cers, Com.Pl., 28 Del.Co. 297. 
Tenn.—Oorpiis Juris gaoted in Howe 
Realty Co. v. City of Nashville, 141 
S.W.2d 904, 906, 176 Tenn. 406. 
Tex.—Corpus Juris dted in Gulf He- 
dning Co. v. City of Dallas, Civ. 
App., 10 S.W.2d 161, 166, error dis- 
missed. 

Wis.—Corpus Jorls dted in Dinde- 
mann v. City of Kenosha, 240 N.W. 
373, 375, 206 Wis. 364. 

Wyo.—Wikstrom v. City of Laramie, 
262 P. 22, 37 Wyo. 389. 

43 C.J. p 349 note 90. 

Sevooable only for firand and deodt 
Tex.—City of Da.las v. Rosenthal, 
Civ.App., 239 S.W.2d 636, error re- 
fused no reversible error. 

Pailnre to obtaln oonsant of owners 
Where a proper offlcer has issued a 
building permit on full showing by 
applicant therefor of nature and 
character of building and use to be 
made thereof, permit was not revoca- 
ble for failure of applicant to pro- 
cure consent of other property own¬ 
ers of district as promised. 

101 C.J.S.—64 


Xowa.—^Rehmann v. Des Moines, 204 
N.W. 267, 200 lowa 286, 40 A.I...R. 
880. 

S.C.—Corpus Juris cLuoted in Willts 
V. Town of Woodruff, 20 S.E.2d 699, 
701, 200 S.C. 266. 

Frand held not shown 

(1) Where township committee 
and building inspector had posses- 
sion of revised map, distinctly show¬ 
ing number of apartments in pro- 
posed garden apartment buildings, 
when committee amended township 
zoning ordinance to permit erection 
of buildings and inspector issued 
permit, such permit will not be re¬ 
voked on ground that builders palmed 
ofC revised map in place of earlier 
map showing fewer apartments with- 
out township officials being con- 
scious of change. 

N.J.—Springfleld Tp. v. Bensley, 88 
A.2d 271, 19 N.J.Super. 147. 

(2) Builders were not guilty of 
fraud Justifying revocation of build¬ 
ing permit, even though they substl- 
tiited revised map for earlier map 
and misrepresented number of apart¬ 
ments berore adoptlon of necessary 
zoning ordinance amendment and is- 
suance of permit; in absence of evi- 
dence that reduction of number of 
six-room apartments and substitu- 
tion of greater number of three-room 
apartments, without increasing size 
of buildings, effected any materlal 
change or that zoning ordinance or 
building code limited number of 
apartments or families. 

N.J.—Springfleld Tp. v. Bensley, su¬ 
pra. 

20. Ark.—Corpus Juris Secundum 
dted lu Tankersley Bros. Indus¬ 
tries, Inc. V. City of Fayetteville, 
296 S.W.2d 412, 416, 227 Ark. 130. 
S.C.—Corpus Juris dted iu Pendleton 
V. City of Columbia, 40 S.E.2d 499, 
601, 209 S.C. 394—Corpus Juris 
duoted in Willis v. Town of Wood¬ 
ruff, 20 S.B.2d 699, 701, 200 S.C. 266. 
Tenn.—Corpus Juris q.uoted in Howe 
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Realty Co. v. City of Nashville, 
141 S.W.2d 904, 906, 176 Tenn. 406. 
48 C.J. p 849 note 91. 

21. Tenn.—^Howe Realty Co. v. City 
of Nashville, 141 S.W.2d 904, 176 
Tenn.App. 406. 

22. N.T.—Buffalo v. Chadeayne, 81 
N.E. 443, 134 N.T. 163. 

23. N.T.—^Buffalo V. Chadeayne, su¬ 
pra. 

43 C.J. p 849 note 97. 

24. Fla.—^Elaeslin v. Adams, 97 So. 
2d 461. 

Wis.—State ex rei. A. Hynek & Sons 
Co. V. Board of Appeals of City of 
Racine, 64 N.W.2d 741, 267 Wis. 
809, mandate vacated on rehearing 
on other grounds 66 N.W.2d 628, 
267 Wis. 309. 

Pnrchase of valuable property for 
X>artionlar use 

(1) Mimicipality or other local au¬ 
thority which permits and encour- 
ages a person to purchase valuable 
property for particular use and is- 
sues permit therefor may be estopped 
to enforce zoning ordinance or reg- 
ulation, subsequently enacted, for- 
bidding such use. 

Fla.—Texas Co. v. Town of Mlami 
Springs, 44 So.2d 808. 

Pa.—^Appeal of Perrine, 57 Pa.Dist. & 
Co. 185, 38 Mun.L.R. 132. 

(2) Acquiescence by a municipal¬ 
ity in a particular use of property 
over a long period of time may es- 
top it to object to such use by inno- 
cent purchasers of the property for 
value. 

Tex.—^Town of Highland Park v. 
Marshall, Civ.App., 236 S.W.2d 668, 
error refused no reversible error. 

25. Fla.—^Miami Shores Village v. 
Wm. N. Brockway Post No, 124 of 
American Legion, 24 So.2d 83, 166 
Fla. 486. 

Municipality not estopped to revoke 
or nullify illegal permit see infra S 
246. 
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for the purpose of defeating it.^® So, a city is not 
estopped to revoke a perniit which was obtained by 
deception of the applicant who expended money in 
converting a building in alleged reliance on the per- 
mit, since it was not the applicant who was misled, 
but the City and a letter written to the city coun- 
cil by the city attorney with respect to the question- 
able validity of a petition requesting amendment of 
the zoning ordinance to prohibit an owner from 
building a store on his property and continuing sus- 
pension of the owner^s building permit does not 
estop the city further to interfere with the owner^s 
building pians.^8 

Necessiiy for objection by aggrieved party, 
Where, in the absence of any fraud or deceit on 
the part of the permittee, a permit for the construc- 
tion or use of a building has been issued under cir- 
cumstances in which the issuance of such a permit 
was improper although seemingly reasonably de- 
batable, such permit will not be revoked where con- 
struction has proceeded or money has been expend¬ 
ed on the faith of the permit and no appeal from its 
issuance was taken by aggrieved parties.^^ 

The vitiation of a contract between the municipal- 
ity and the permittee has been held not to aifect the 
rights of the permittee under his permitto 

§ 245. - Grounds 

Where an ordinance or regulation or the permit it- 
self provides for revocatlon under certain circumstances, 
the necessary circumstances or cauees must be shown to 
exist in order to warrant revocatlon. 

Where an ordinance or regulation or the permit 
itself provides for revocation under certain circum¬ 
stances, the necessary circumstances or causes must 
be shown to exist in order to warrant that action;8i 


but, if such circumstances are shown to exist, the 
permit may properly be revoked.®^ Under some 
ordinances or acts a zoning permit may be revoked 
if operations thereunder are not commenced within 
a specified time,®^ and under others, a building in¬ 
spector or administrative officer may prohibit a 
permittee from proceeding under a permit until he 
receives proper assurances that the work will be 
done in accordance with the laws and ordinances.84 
Zoning enactments and regulations specifying the 
conditions imder which a permit may not be revoked 
after a change in the zoning regulations are control- 
ling.85 

A permit may ordinarily be revoked if the permit¬ 
tee fails to comply with reasonable terms or condi¬ 
tions expressed in the permit,®® or if the work is 
not performed in conformity with the statement, 
pians, or specifications on which the permit is is- 
sued,®7 at least where the departure from pians on 
which the permit was granted involves an extension 
of a nonconforming use for which no variance has 
been sought or granted.®® A permit may be revoked 
for misrepresentation as to a material fact in the ap- 
plication on which the permit was based.®® So, a 
permit should be vacated where it does not contain 
the limitations and restrictions specified by the zon¬ 
ing board in granting the variance under which the 
permit was issued.^® 

A building permit validly issued in conformity 
with the zoning laws may not be revoked on the 
ground that the activity to be conducted therein 
will constitute a nuisance.**! The inadequacy of fa- 
cilities presently available in a neighborhood will 
not authorize the revocation of a permit otherwise 
permissible tmder the zoning laws.42 


26. Fla.—^Miami Shores Village v. 
Wjh. N. Brockway Post No. 124 of 
American Legion, supra. 

27. Pa.—City of Philadelphia v. 
Wyszynski. 112 A.2d 327, 381 Pa. 
163. 

28. Minn.—^Kiges v. City of St. Paul, 

62 N.W.2d 363, 240 Minn. 622. 

29. Fla.—State ex rei. S. A. Lynch 
Corp. V. Danner, 33 So.2d 45, 159 
Fla. 874. 

N.J.—^Tim V. City of Long Branch, 47 
A.2d 4, 134 N.J.Law 285, afflrmed 

63 A.2d 164, 135 N.J.Law 649— 
Freeman v. Hague, 147 A. 653, 106 
NJ.Law 137. 

Tex,—Rosenthal v. City of Dallas, 
Civ.App., 211 S.W.2d 279. 

30. N.J.—Springfleld Tp. v. Bensley, 
88 A2d 271, 19 NJ.Super. 147. 

81. N.T.—People v. Klelnert, 195 N. 

T.S. 711, 201 App.BiV. 76L 
43 C.J. p 360 note 98. 


32. Ohlo.—Tenbusch Realty Co. v. 
Vorce, 29 Ohlo Cir.Ct. 145. 

33. Ohio.—State ex rei. Cook v. Tur- 
geon, 77 N.E.2d 283, 84 Ohio App. 
287. 

34. N.J.—Rlvera v. Hunt. 76 A.2d 
842, 10 N.J.Super. 419. 

35. N.Y.—^Astor Village Taxpayers 
V. Board of Standards and Appeals 
of City of New York, 134 N.Y.S.2d 
5 . 

36. Cal.—Trans-Oceanlc 011 Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 CA.,2d 776. 

N.Y.—^Frledland v. Ingersoll, 291 N. 
Y.S. 32, 249 App.I>iv. 623. 

37. Ga.—^Harper v. Jonesboro, 22 S. 
E. 139, 94 Ga. 801. 

43 C.J. p 350 note 1. 

38. N.J.—^Meixner v. Board of Ad- 
justment of City of Newark, 37 A. 
2d 678, 131 N.J.Law 699. 
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Permits for nonconforming uses see 
supra $ 226. 

Yariances see infra §S 268-319. 

39. N.Y.—Ramundo v. Murdock, 39 
N.Y.S.2d 824, 266 App.Div. 626, ap¬ 
peal denied 41 N.Y.S.2d 938, 266 
App.Div. 720, motion dismissed 50 
N.B.2d 246, 290 N.Y. 864, motion 
denied 60 N.B.2d 1020, 291 N.Y. 638, 
afflrmed 60 N.E.2d 127, 293 N.Y. 
913. 

Bentrovato v. Crinnion, 133 N.Y. 
S.2d 120, 206 Misc. 648. 

40. N.Y.—^Lapham v. Roulan, 169 N. 
Y.S.2d 346, 10 Misc. 162. 

41. Fla.—City of Jacksonville v,. 
State ex rei. Mann, 27 So.2d 727» 
158 Fla. 98. 

42. N.J.—Springfleld Tp. v. Benslay, 
88 A.2d 271, 19 N.J.Super. 147. 

Sohools and sanltation faoilitles 
Threatened additional burdens to 
township*s school and sewer sanita- 
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§ 246.-lUegality of Permit 

A permit may be revoked, nullified, or changed where 
It was illegally issued. 

A permit may be revoked or nullified where it 
was illegally issued, as where it was unauthorized, or 
violates or does not comply with, or conform to, the 
zoning laws,^^ or where it was issued under a mis- 
take of fact."^^ This rule applies where the permit- 
tee has not changed his position in reliance on the 
permit, or has expended only small amounts in 


reliance thereon.**® It also applies even though the 
permittee has acted on the permit,^^ as where he 
has incurred substantial expenses or obligations in 
reliance thereon,^® or although the building has been 
used for a considerable period in the manner pur- 
ported to be allowed by the invalid permit or cer- 
tificate,^® or obligations were incurred prior to the 
issuance of the permit in reliance on the assurance 
that it would be issued,®® the munidpality not be- 
ing estopped in such case-®i The rule is particu- 


tion Systems and other municipal 
Services as Ilkely resuit of erectlon 
of garden apartment buildings in 
township, as authorlzed by building 
permit issued by township building 
Inspector, constitute no valid objec- 
tion to such erection, in absence of 
violation of township zoning ordi- 
nance or building code. 

N.J.—Springfleld Tp. v. Bensley, su¬ 
pra. 

43. Ala.—^Board of Zoning Adjust- 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala. 504. 

Md.—Llpsitz V. Parr. 164 A. 743. 164 
Md. 222. 

Mlnn.—State ex rei. Howard v. Vil- 
lage of Rosevllle, 70 N.W.2d 404, 
244 Mlnn. 343—Lowry v. City of 
Mankato, 42 N.W.2d 653, 231 Minn. 
108—W. H. Barber Co. v. City of 
Minneapolis, 34 N.W.2d 710, 227 
Mlnn. 77—State v. Houghton, 213 
N.W. 907, 171 Minn, 231. 

N.H.—^Dumais v. Somersworth, 134 
A.2d 700, 101 N.H. 111. 

N.J.—Adler v. Department of Parks 
& Public Property, Town of Irving- 
ton, 89 A.2d 704, 20 N.J.Super. 240. 

Giordano v. Mayor and Councll 
of Borough of Dumont, 61 A.2d 
245, 137 N.J.Law 740, 6 A,L.R.2d 
956—^Kensington Realty Holding 
Corporation v. Jersey City, 196 A. 
691,119 N.J.Law 338. 

N.T.—Town of Greenburgh v. Buser, 

140 N.T.S.2d 2, 285 App.Div. 1090, 
appeal denied 143 N.Y.S.2d 819, 286 
App.Div. 879, appeal dismissed 130 
N.E.2d 611, 309 N.T. 808—Applica¬ 
tion of Tarnapal, 60 N.T.S.2d 618, 
270 App.Div. 857—^Rollins v. Arm- 
strong, 234 N.T.S. 86, 226 App.Div. 
752, afflrmed 167 N.B. 466, 261 N.T. 
349. 

S. B. Garage Corp. v. Murdock, 
65 N.T.S.2d 456, 185 Misc. 56—Van 
Auken v. Rimmey, 252 N.T.S. 329, 

141 Misc. 106—In re Duming, 241 
N.T.S. 639, 137 Misc. 173, afflrmed 
Duming V. Reville, 249 N.T.S. 908, 
232 App.Div. 790—Horwitz v. 
Schwab, 224 N.T.S. 41, 130 Misc. 
448—^People v. Klelnert, 200 N.T.S. 
813, 120 Misc. 836. 

Westchester County Soc. for 
Prevention of Cruelty to Animals 
V. Mengel, 36 N.T.S.2d 631, reversed 
on other grounds 41 N.T.S.2d 605, 


266 App.Div. 151, afflrmed 54 N.E. 
2d 329, 292 N.T. 121. 

Pa.—^Ventresca v. Exley, 66 A.2d 210, 
358 Pa. 98—Appeal of Valicenti, 
148 A. 308, 298 Pa. 276. 

Kovacs V. Board of Adjustment 
of Ross Tp., 95 A.2d 350, 173 Pa. 
Super. 66—^Vogt v. Borough of Port 
Vue, 85 A.2d 688, 170 Pa.Super. 626. 

Smith V. Bristol Tp. Zoning Bd., 
Com.PL, 4 Bucks Co. 131—^Appeal 
of Volpi, Com.Pl.. 73 Montg.Co. 217, 
71 Tork Leg.Rec. 27—^Appeal of 
John Albrecht Nurseries, Inc., Com. 
Pl., 61 Montg.Co. 111. 

Tenn.—^Howe Realty Co. v. City of 
Nashville, 141 S.W.2d 904, 176 

Tenn. 405. 

Tex.—City of Amarillo v. Stapf, 101 
S.W.2d 229, 129 Tex. 81. 

Davis V. City of Abilene, Civ. 
App., 260 S.W.2d 686, error refused 
— ^Edge V. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused. 
44. . Pa.—^VofiTt V. Borough of Port 
Vue, 85 A.2d 688, 170 Pa.Super. 626. 

Smith V. Bristol Tp. Zoning Bd., 
Com.Pl., 4 Bucks Co. 131. 

Dlstaace of building line from shore 
Where application for permit to 
build hotel was accompanied by piat 
showing that the building line would 
not violate city ordinance prohibit- 
ing erectlon of buildings withln forty 
feet of high-water mark of the At¬ 
lantic Ocean but shore line of per¬ 
mittee's lot retreated so that the pro- 
posed building line came withln the 
prohibited dlstance before permit 
was granted, there was a **mistake 
of fact” and a violation of the ordi¬ 
nance Justlfying cancellatlon of the 
permit. 

Pia—Godson v. Town of Surfside, 8 
So.2d 497, 160 Fla. 614. 

46. N.J.—Breese v. Hutchins, 165 A. 
94, 11 N.J.Misc. 74. 

OkL—^McCurley v. City of EI Reno, 
280 P. 467, 138 Okl. 92. 

46. N.H.—Winn v. Lamoy Realty 
Corp., 124 A. 211, 100 N.H. 280. 

Pa—^Ventresca v. Exley, 66 A.2d 210, 
858 Pa 98. 

47. Fla—Godson v. Town of Surf¬ 
side, 8 So.2d 497, 150 Fla 614. 

lowa—Crow v. Board of Adjustment 
of lowa City, 288 N.W. 146, 227 
lowa 324—^Zimmerman v. CMeara, 
245 N.W. 715, 216 lowa 1140. 
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Ky.—0'Bryan v. Highland Apartment 
Co., 108 S.W. 267, 128 Ky. 282. 83 
K:y.L. 349, 15 L,.R.A..N.S., 419. 

Minn.—^Lowry v. City of Mankato, 
42 N.W.2d 653, 231 Minn. 108. 

NH.—^Dumais v. Somersworth, 134 
A.2d 700, 101 N.H. 111. 

NJ.—Giordano v. Mayor and Council 
of Borough of Dumont, 55 A.2d 671, 
136 NJ.Law 294, afflrmed 61 A.2d 
246, 137 NJ.Law 740, 6 A.L.R.2d 
956—^Dickinson v. Inhabitants of 
City of Plaindeld, 4 A.2d 91, 122 
NJ.Law 63—Home Puel Oil Co. v. 
Borough of Glen Rock, 192 A. 516, 
118 NJ.Law 340. 

Dickinson v. Inhabitants of City 
of Plainfleld, 176 A. 716. 13 N.J. 
Misc. 260, afflrmed 184 A. 196, 116 
NJ.Law 336. 

Pa—^Kovacs v. Board of Adjustment 
of Ross Tp., 95 A.2d 360, 173 Pa 
Super. 66—^Vogt v. Borough of Port 
Vue, 85 A.2d 688, 170 PaSuper. 626. 

Smith V. Bristol Tp. Zoning Bd., 
Com.Pl., 4 Bucks Co. 131—^Appeal 
of Volpi, Com.Pl., 73 Montg.Co. 217, 
71 Tork Leg.Rec. 27. 

48. Minn.—State ex rei. Howard v. 
Rosevilla 70 N.W.2d 404, 244 Minn. 
343. 

49. N.T.—S. B. Garage Corp. v. Mur¬ 
dock, 55 NT.S.2d 466, 186 Misc. 66. 
Laches on part of municipality in 

seeking revocation of certiflcate of 
occupation issued contrary to zoning 
ordinance could not be interposed as 
a bar, where occupant never had any 
right to vest and, therefore, had no 
vested right by lapse of time. 

NT.—S. B. Garage Corp. v. Murdock, 
supra 

60. Tex.—City of Amarillo v. Stapf, 
101 S.W.2d 229, 129 Tex. 81. 

51. Ala.—^Board of Zoning Adjust¬ 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala. 604. 

Md.—^Lipsitz V. Parr, 164 A. 743, 164 
Md. 222. 

NJ.—Adler v. Department of Parks 
& Public Property, Town of Irving- 
ton, 89 A.2d 704, 20 NJ.Super. 240. 
Estoppel to revoke permit generally 
see supra § 244. 

Oil taaks 

Under zoning ordinance inhibiting 
erection of oil tanks constituting in- 
creased flre hazard over previous 
nonconforming use, board of adjust- 
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larly applicable where work by the permittee was 
commenced pending an appeal from the grant of 
the permit52 or continued after issuance of a stop 
order.53 

It has been held, however, that the validity of a 
perinit cannot be contested, even though it was er- 
roneously issued, where the zoning map was not 
available to the permittee and he has made substan- 
tial expenditures in reliance on the permit®^ 

Modification. A permit illegally or improperly 
granted may ordinarily be modified.55 Moreover, 
a building inspector has no power to revoke a per¬ 
mit to occupy a factory building for use as a tannery 
in compliance with the zoning ordinance on the 
ground that the conduct of such business therein 
would violate the city sanitary code, the provisions 
of which have no precedence over those of the zon¬ 
ing ordinance.^® 

§ 247. -Who May Revoke 

Municlpal or other authorfties vested wIth the power 
to grant or deny permite generally have the power to re¬ 
voke them. 

Apart from the question of the right to exercise 
it in a particular case, as a general nile the discre- 
tionary power of municipal or other authorities with 
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respect to granting and denying permits includes the 
power to revoke and the power may be impliedly 
conferred on a particular official by an ordinance 
providing that the board of zoning appeals should 
decide appeals from the refusal, granting, or revo- 
cation of permits by such official.^s 

Where a permit has been properly issued by an 
administrative ofl&cial for a use permitted under the 
zoning laws or ordinances, and ali prerequisites 
have been fully met, and no complaints made or an 
appeal requested, a zoning board or commission 
authorized to review his rulings is not authorized 
to revoke the permit.®^ 

§ 248. -Procedune 

In determfning whether or not a permit should be 
revoked, the authorities act In a quasi-Judiclal capacity; 
and they should act with reasonabie promptness, and 
oniy on a hearing after due notice. 

In determining whether or not a permit should be 
revoked, the authorities act in a quasi-judicial ca- 
pacity.^o Such action should be taken with rea¬ 
sonabie promptness,and only on a hearing®^ after 
due notice®3 and on evidence substantially support- 
ing the decision.®^ Failure to proceed against other 
violators of a zoning ordinance is no defense to a 
proceeding for revocation of a building permit.®^ 


ments was not estopped to revoke 
permit for construction of oli tanks 
erroneously granted by building de- 
partment after construction had been 
commenced as against contentlon 
revocation was unconstltutional as 
deprivlng owner of his property 
wlthout due process of law. 

N.J.—^Home Fuel Oil Co, v, Borough 
of Glen Rock, 192 A. 516, 118 N.X 
Law 840. 

52. Md.—Heath v. Mayor & City 
Councll of Baltlmore, 58 A.2d 896, 
190 Md. 478. 

53. Mass.—Slegemund v. Building 
Com’r of City of Boston, 156 N.E. 
852, 259 Mass. 329. 

Pa.—Appeal of Valicentl, 148 A. 308, 
298 Pa. 276. 

54. Colo.—City and County of Den- 
ver V. Stackhouse, 310 P.2d 296, 135 
Colo. 289. 

55. N.T.—Horwitz v. Schwab, 224 
N.T.S. 41, 130 Misc. 448. 

68. Wis.—Great Lakes Tanning Co. 
V. City of Milwaukee, 26 N.W.2d 
162,'260 Wis. 74. 

67. CaL—^Lindell Co. v. Board of 
Permit Appeals of City and Coun¬ 
ty of San Francisco, 144 P.2d 4, 
23 C.2d 303. 

1T.J.—^Breese v. Hutchins, 165 A. 94, 
11 N.J.M1SC. 74. 

STonoonf oxmlng use 
A certifleate of occupancy of non- 
conforming use may be discontinued 


and revoked by the board in its sound 
discretion under specifled conditions. 
Pa.—^Drago v. Board of Adjustment 
of Borough of Norristown, 63 Pa. 
Dist. & Co. 380, 61 Montg.Co. 139. 

58. Tenn,—Howe Realty Co. v. City 
of Nashvllle, 141 S.W.2d 904, 176 
Tenn. 405. 

69. IT.J.—^D. Giorano Sons v. Clliber- 
ti, 91 A.2d 638, 22 N.J.Super. 179. 

60. Cal.—^Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 C.A2d 776. 

61. Pa.—^Appeal of Vallcenti, 148 A 
308, 298 Pa. 276. 

63. Cal,—Trans-Oceanlc Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 85 CA.2d 776. 

Sz parte aotlon 

(1) A permit, issued by city 
building Inspector, to make additions 
to church building in residentlal dis- 
trict, could not be revoked by Inspec- 
tor’s mere ex parte declaration, in 
letter to chairman of church’s board 
of deacons, that permit was void and 
revoked, and, such attempted revoca¬ 
tion being void, permit remained in 
forca 

Ga.—^New Mission Baptlst Church v. 
City of Atlanta, 37 S.B.2d 377, 200 
Ga. 518. 

(2) Ex parte modiftcatlon of permit 
is invalld. 


N.T.—Babcock v. Port Washington 
Little League, 144 N.T.S.2d 179. 

aCatters oonsidexed 

In proceeding for rescission of vil- 
lage board’s resolutlon authorizing 
issuance of permit for the construc¬ 
tion of a motel any traffle problem 
which might eventuate was a matter 
in the domain of the police and not 
the concem of the zoning authorities. 
N.T.—^Downey v. Incorporated Vil- 
lage of Ardsley, 162 N.Y.S.2d 195, 
afflrmed 158 N.T.S.2d 306, 3 AD. 
2d 663. 

63. Cal.—Trans-Oceanlc Oil Corp. v. 
City of Santa Barbara, 194 P.2d 148, 
86 C.A2d 776. 

64. Cal.—^Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, supra. 

SujSoiexLoy of evidence 
Md.—^Mayor and City Councll of Bal- 
timore v. Shapiro, 61 A2d 273, 187 
Md. 623. 

Mo.—^Veal v. Leimkuehler, App., 249 
S.W.2d 491, certiorari denied 73 
S.Ct 336, 344 U.S. 913, 97 LuBd. 704. 
N.JT.—^Meixner v. Board of Adjust¬ 
ment of City of Newark, 37 A2d 
678, 131 N,J.Law 699. 

N.T.—Astor Vlllage Taxpayers v. 
Board of Standards and Appeals of 
City of New York, 134 N.T.S.2d 6. 

65. Pa.—Appeal of Valicentl, 148 A 
308, 298 Pa. 276. 
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The inclusion in the order of revocation of a finding 
that to allow the pennit to remain in force would 
be detrimental to the neighborhood, whether right 
or wrong, necessary or not, does not vitiate the 
order, where the board reached a permissible con- 
clusion on the basis of other findings within its 
jurisdiction to make.®® 

§ 249.-Change in Zoning Regula- 

tions 

A permit cannot be revoked by ordinance where the 
charter of the municipality exclusively veste the power 
eisewhere; but In a proper case permits under the zonfng 
laws may be speciflcally or in effect revoked by subse- 
quent changes of law or ordinances. 

A permit cannot be revoked by ordinance where 
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the charter o£ the municipality exclusively vests the 
power eisewhere,®7 but in a proper case, permits un¬ 
der the zoning laws may be specifically or in effect 
revoked by subsequent changes of law or ordi¬ 
nances.®® A permit or certificate has been held not 
ipso facto revoked or rendered inoperati ve by the 
subsequent adoption of a zoning law or ordinance, 
not expressly providing for its revocation, under 
which it would not be authorized;®® and once the 
permittee^s rights have vested, the adoption of an 
ordinance under which the permit would not be 
authorized does not ipso facto revoke the permit or 
render it inoperative.*^® It has been held, however, 
that the adoption of a zoning ordinance ipso facto 
revokes a permit where the permittee had not in- 
curred liabilities or expenses thereunder.*^! 


B. PERMITS AND CERTIFICATES FOR GARAGES, FILLING STATIONS, AND 

PARKING LOTS 


§ 250. Requirement 

Although such permits or certificates are not neces¬ 
sary In the absence of statutes or ordinances requiring 
therrii municipal corporatlons In the proper exercise of 
thelr police power may make the acquisltion of a permit 
or certificate a prerequisite to the construction, altera- 
tlon, or operatlon of Service stations, garages, or park- 
ing lots In speclfled areas. 

Generally speaking, a building or other structure 
may be erected, altered, or used for the operation 


of a gasoline filling station or a motor vehicle ser-iT- 
ice station, or for the storage of automobiles without 
a permit or consent where there is no statute or 
ordinance requiring a permit'^® Nevertheless, al¬ 
though this method of regulation is not exclusive,'^® 
municipal corporations in the proper exercise of 
their police power74 may make the acquisition of a 
permit or certificate a prerequisite to the construc- 


ee. Mo.—VeaJ v. Leimkuehler, App., 
249 S.W.2d 491, certiorari denied 
78 S.Ct 886, 844 U.S. 918, 97 L.Ed. 
704. 

67. N.T.—Mlller v. Dassler, 165 N, 
Y.S.2d 976. 

68. N.T.—^Halpem v. Dassler, 136 
N.T.S.2d 8—^Application of Kunz, 
128 N.T.S.2d 680. 

69. Mo.—^Flemingr v. Moore Broth¬ 
ers Realty Co., 261 S.W.2d 8, 363 
Mo. 306. 

70. Cal.—Trans-Oceanic Oil Corp. v. 
City of Santa Barbara, 194 P.2d 
148, 86 aA.2d 776. 

111.—^Deer Park Civic Ass’n v. City 
of ChicasTO, 106 KE.2d 828, 347 IlL 
App. 346. 

Mlch.—Sandenbursrh v. Michigamme 
Oil Co., 228 N.W. 707, 249 Mich. 
372. 

Neb.—City of Omaha v. Glissmann, 
39 N.W.2d 828, 161 Neb. 896, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
960, 94 L..Bd. 1370, rehearing de¬ 
nied 71 S.Ct 15, 840 U.S. 847, 96 
KEd. 621. 

N.T.—^People ex rei. Ortenberg v. 
Bales, 229 N.T.S. 650, 224 App.Dlv. 
87, afflrmed 166 N.E. 839, 250 N.Y. 
598. 

Atlas v. Dlck, 81 N.Y.S.2d 126, 


192 Misc. 843, reversed on other 
grounds 86 N.Y.S.2d 231, 276 App. 
Div. 670, afflrmed 87 N.E.2d 55, 
299 N.Y. 664—Pelham View Apart- 
ments v. Switzer, 224 N.Y.S. 56, 130 
Misc. 645. 

City of Iiittle PaUs v. Pisk, 24 
N.Y.S. 2d 460. 

Pa,—^Marlyn Const. Co. v. Upper Dar- 
by Tp. Offlcers, Com.Pl., 28 Del.Co. 
297. 

Tex.—^Brown v. Grant, Civ.App., 2 S. 
W.2d 286. 

Power to adopt ordinance nnaffeoted 

The granting of a permit to erect 
a building and the expenditure of 
moneys on faith thereof did not tie 
the hands of the city council or pre- 
vent it from exerclsing its police 
power wlth respect to subject matter 
of permit or from i>assing a new or¬ 
dinance concerning such matter, but 
made it subject to investigation by 
the courts with the view of deter- 
mining whether the ordinance was a 
lawful exercise of police power or 
whether it was an arbitrary interfer- 
ence wlth the rights of permittee. 
Xj.s.—City of Miami Beach, Fla., v. 
Benhow Realty, C.CA-Pla., 168 F. 
2d 378. 

71- N.Y.—^Kianof v. Watson, 156 N. 
i Y.S.2d 881. 


72, N.Y.—1625 Myrtle Ave. Realty 
Co. V. Murdock, 280 N.Y.S. 277, 245 
App.Div. 749. 

Stmotnres not within ordinances 

(1) Small garages rented to 
apartment house tenants were not 
within ordinance requiring garage 
permit. 

N.Y.—^People v. Chatlos, 176 NJB3. 819, 
266 N.Y. 403. 

(2) A proposed two-car garage 
not shown to be intended for use as 
a Public garage or filling station was 
not within ordinance prohibiting 
erection of such structures untll a 
permit had been secured. 

Ind.—Griffln v. Hubbell, 11 N.B.2d 
136, 212 Ind. 684. 

73. Mass.—^Pierce v. Town of Well- 
esley, 146 N.E.2d 666. 

Altematlve method of regnlation 
Town was not llmited to “permit” 
method of preventing widespread in- 
vasion of residentia! areas by park- 
ing lots, and could accomplish that 
purpose by reserving to Itself a mo- 
nopoly over operation of such lots in 
residence areas. 

Mass.—^Pierce v. Town of Wellesley, 
supra. 

7A N.J.—^Tulsa Oil Co. v. Morey, 

I 60 A.2d 802, 137 N.J.Law 388. 


1013 



101 C.J.S. 


§§ 250-252 ZONING 

tion, alteration, or operation, in specified areas, of 
a Service station or garage,*^® or a parking 
provided such regulations affect all properties 
equally.77 A building erected under a permit issued 
for other purposes cannot be used as a filling sta- 
tion.'^S 

§ 251. Effect of Change of Regulations on 
Pending Application 

Wherd after the making of an appifcation for a per¬ 
mit to construet a garage or filling station, but before a 
decision thereon, the regulations are changed, the appli- 
catlon is governed by the regulations as changed; but if 
the decision on the application Is deliberately delayed 
while the reguiatlon is amended to bar the construction, 
applicant is entitled to the permit. 

Where after the making of an application for a 
permit to construet or alter a garage or filling sta¬ 
tion, but before a decision thereon, the regulations 
are changed, applicantes request for a permit there- 


after is governed by the regulations as changed,*^^ 
and the same rule has been applied where the ordi- 
nance was enacted after denial of the application 
but before decision on review.^® The rule is espe- 
cially applicable where the application is made after 
publication of the required notice prior to adoption 
of the ordinance.si Where the decision on the ap¬ 
plication is deliberately delayed, however, while 
the zoning ordinance is amended to bar such con¬ 
struction, applicant is entitled to the permit, 
least where the amendment is invalid as having no 
relation to the public health, safety, or morals.^^ 

§ 252. Power to Grant 

General ly the power with respect to grant i ng or de- 
nying a permit for the construction or operation of a 
filling station or garage, or storing and parking lots, is 
discretlonary. 

Generally, the power with respect to granting or 
denying a permit for the construction or operation 


Hazley v. Jersey City, 157 A. 
251, 9 N.J.Misc. 1118—O^ersey Land 
Co. V. Scott, 136 A. 462, 6 N.J. 
Misc. 61—Long v. Scott, 133 A. 767, 
4 N.J.M1SC. 687. 

N.Y.—Gencarelll v. Ballnt, 171 N.Y. 
S.2d 283. 

75. Cal.—^Parker v. Colbum, 236 P. 
921, 196 C. 169. 

Ga.—WofEord Oil Co. of Georgia v. 

David, 183 S.B. 808, 181 Ga. 639. 
Mass.—Storer v. Downey, 102 N.E. 
321, 215 Mass. 273. 

Mlch.—^Austin v. Older, 278 N.W. 727, 
283 Mich. 667. 

N.H.—Shell on Co. v. City of Man- 
chester, 133 A.2d 501, 101 N.H. 76. 
N.T.—^Lunmor Homes, Inc. v. John¬ 
son, 122 N.Y.S.2d 149. 

R.I.—^Roberts v. Zoning Board of Re- 
view of City of Pawtucket, 197 A, 
461, 60 R.I. 202. 

Validity of ordinances granting or 
denying building and zoning per- 
mits see supra § 65. 

Reguiatlon of miing stations gen¬ 
erally see Motor Vehicles §S 776, 
776. 

Bodies or oflloials anthorlzed to grant 
Conn.—Qlanz v. Board of Zoning Ap- 
peals of New Haven, 196 A. 186, 
123 Conn, 311. 

Stractnres and nses withln xeauire- 
meat 

(1) Automatic car wa^h. 

Mlch.—Janiglan v. City of Dearborn, 
67 N.W.2d 876, 336 Mlch. 261. 

(2) Gasollne tanks and fuel oll 
tank and necessary accessories. 

N.J.—^Bauer v. Boaxd of Pire and Po- 

llce Com’rs of Paterson, 182 A. 515, 
102 N.JX.aw 235. 

Operation of filling station held 
legltlmate bnsineBS and not nuisance 
per se. 


Ind.—^Town of Homecroft v. Macbeth, 
148 N.E.2d 663. 

76. CaL—^McLaln v. Plannlng Com- 
mission of City of Chlco, App., 319 
P.2d 24. 

111.—^Moran v. Zoning Bd. of Appeals 
of City of Chicago, App., 149 N.E. 
2d 480. 

N.Y.—^Mosher v. Crowley, 110 N.Y.S. 
2d 626. 

Pa.—^Fleishon v. Philadelphia Zoning 
Bd. of Adjustment, 122 A.2d 673, 
885 Fa. 295. 

For nse of enstomers 
Parking space maintained by prop- 
erty owner on its property for use 
of its customers is structure and use 
within requirement. 

N.Y.—^Best & Co. v. Incorporated Vll- 
lage of Garden City, 286 N.Y.S. 
980, 247 App.Div. 893, afflrmed Best 
& Co. V. Village of Garden City, 7 
N.B.2d 694, 273 N.Y. 664. 

Flaaning oommisslon was anthor. 
ized to estabUsh its own reqnire- 
ments for fumlshing of parking by 
company in residentlal zone when 
company applied for permit to con¬ 
struet additlon to its building. 

Cal.—McLain v. Plannlng Commis- 
sion of City of Chico, App., 319 P. 
2d 24. 

77. Md-—^Mayor and City Council of 
Baltlmore v. Byrd, 62 A.2d 688, 
191 M<L 632. 

78. Md.—^Baltimore v. Scott, 101 A. 
674, 131 Md. 228—Stubbs v. Scott, 
95 A. 1060, 127 Md. 86. 

79. N.Y.—^Rosenbush v. Keller, 286 
N.Y.S. 636, 247 App.Dlv. 748, af- 
firmed 2 N.E,2d 669, 271 N.Y. 282. 

Okl.—^Baxley v. City of Frederick, 271 
P. 267, 133 Okl. 84, 

Or.—^Berger v. City of Salem, 284 P. 
273, 131 Or. 674. 
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Ordlnanoe adopted after hearing but 
before determination 
N.Y.—^Application of Whlte Plains 
Houslng Authority, 103 N.Y.S.2d 
649, 278 App.Div. 125. 

80. N.J.—^Elrugnnan v. Municipal 
Council of City of Olifton, 63 A2d 
803, 186 N.J.L.aw 32—Phillips v. 
Town of Belleville, 62 A2d 441, 136 
N.J.Law 271. 

N.Y.—^Nagaven Realtles v. Banzhaf, 
267 N.Y.S. 729, 149 Misc. 361. 

Tex,—^McEachem v. Town of High- 
land Park, 73 S.W.2d 487, 124 Tex. 
86 . 

81. N.J.—Schumacher v, Union City, 
154 A. 406, 9 N.J.Misc. 492. 

82. N.J.—^Brown v. Terhune, 18 A 
2d 73, 126 N.J.Law 618, dismlssed 
23 A2d 576, 127 N.J.Law 664. 

Xnvalid attempt to suspend regula, 
tlou allowlng construction 
Where city council by resolution 
invalldly attempted to suspend 
application of zoning reguiatlon al- 
lowing erection of gasollne filling 
station on land located in area zoned 
for such purposes at the time of 
application for permit, and pending 
appeal of mandamus proceeding 
brought to compel issuance of per¬ 
mit, zoning ordinance was amended 
so as to prohiblt erection of filling 
station on such land, landowner had 
right to Issuance of permit since in¬ 
valid action of city in withholding 
permit in first instajice prevented 
owner from acquiring any vested 
right under ordinance. 

IlL—^Phillips Petroleum Co, v. City 
of Park Rldge, 149 N.E.2d 844. 

83. N.J.—^Brown v. Terhune, 18 A 
2d 73, 125 N.J.Law 618, dismissed 
23 A2d 676, 127 N.J.Law 664. 
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o£ a filling station or garage,*^ or storing and park- 
ing lots,®® is discretionary even after an applicant 
complies with the standards and requirements im- 
posed by the ordinance.86 It is subject, however, to 
the underlying requirement that any such perniit 
granted must be consistent with the general health, 
safety, and moral welfare of the community.^7 

§ 253. - Exercise of Power 

The discretion to grant or deny a permft for the con- 


structlon or operatiori of a garage, flillng station, or park- 
Ing lot must be exercised reasonably and on a proper 
factual foundation. 

The discretion to grant or deny a permit for the 
construction or operation of a garage, filling station, 
or parking lot must be exercised reasonably and on 
a proper factual foundation, and the refusal to 
grant a permit or certificate must not be arbitrary 
and unreasonable.^® The board may and should 
consider ali the relevant circumstances,^® such as 


84. N.J.—^Bashlow v. City Councll 
of City of Clifton, 193 A. 538, 118 
N.J.Law 390. 

N.Y.—Sibdfe V. Sahm, 132 N.T.S.2d 
596. 

Pa.—Silver v. Board of Appeals, 88 
Pa.Dist & Co. 538, 66 Daup]i.Co. 
140. 

Frovislon not mandatory 
The Word “may” within zoningr or- 
dinance providinsr that planninsr 
board may, on special application, is- 
sue temporary permit for operation 
of filling station could not be con- 
strued as “must” where to do so 
would not only distort ordinary 
meaning of word but would nullify 
careful plan for community growth 
and specific provisione of ordinance. 
N.T.—Olp V. Town of Brighton, 19 
N.T.S.2d 546, 173 Mlsc. 1079, af- 
flrmed 29 N.Y.S.2d 956, 262 App. 
Div. 944. 

85. Colo.—^Richards v. Batterton, 

298 P.2d 390, 133 Colo. 553. 

111.—^Moran v. Zoning Bd. of Appeals 
of City of Chlcago, App., 149 N.E. 
2d 480. 

Mo.—Summers v. Board of Zoning 
Adjustment of Kansas City, App., 

299 S.W.2d 883. 

N.Y.—^Brooklyn Parking Corp. v. Can- 
nella, 85 N.Y.S.2d 389, 193 Misc. 
811. 

Pa.—Katzin v. McShain, 89 A.2d 619, 
371 Pa. 251. 

88. N.Y.—^Zelazny v. Town Bd. of 
Town of North Hempstead, Nas- 
sau County, 101 N.Y.S.2d 178. 

87, 111.—Gore v. City of Carlinville, 
137 N.B.2d 368, 9 I11.2d 296. 

Moran v. Zoning Bd. of Appeals 
of City of Chicago, App., 149 N.B. 
2d 480. 

Mass.—^Kidder v. City Council of 
Brockton, 107 N.E.2d 774, 329 Mass. 
288—Carson v. Board of Appeals 
of Lexington, 75 N.E.2d 116, 321 
Mass. 649. 

Md.—^Erdman v. Board of Zoning Ap¬ 
peals of Baltimore County, 129 A. 
2d 124, 212 Md. 288. 

Mich.—Janigian v. City of Dearbom, 
67 N.W.2d 876, 836 Mich. 261. 

N.Y.—Olp V. Town of Brighton, 19 N. 
Y.S.2d 646, 173 Misc. 1079, afllrmed 
29 N.Y.S.2d 956, 262 App.Div. 944. 
Tumer v. Cook, 168 N.Y.S.2d 656. 
II.L—^Radick v, Zoning Bd. of Review 


of Town of East Providence, 126 
A.2d 106—Sundlun v. Zoning Board 
of Review of City of Pawtucket, 
146 A. 461, 60 R.I. 108. 

''Districts” constmed as <*areas” 
Paragraph of zoning ordinance that 
zoning board of review mlght, on ap¬ 
plication and after public notice and 
hearing, and subject to such condi- 
tions and aafeguards as board should 
deem necessary in public interest, 
authorize erection of a filling station 
in certain “districts” would be con- 
strued as though word “areas” was 
used instead of word “districts” when 
necessary, in order to avoid an ab- 
surd resuit. 

R.I.—Radick v. Zoning Bd. of Review 
of Town of East Providence, 126 
A.2d 106. 

88, N.Y.—^Brooklyn Parking Corp. v. 

Cannella, 86 N.Y.S.2d 889, 193 

Misc. 811. 

Xlenial of pexmlt held erroneous 
Determination of town board of 
zoning appeals, denying application 
for permit to demolish gasoline Serv¬ 
ice station, constituting nonconform- 
ing use, and erect new station on 
same land, solely on ground of 
board*s lack of power under zoning 
ordinance to grant application, was 
erroneous, in vlew of sections of or¬ 
dinance authorizing board to consid¬ 
er and determine application on mer- 
its. 

N.Y.—^Pasciuti v. Grimes, 163 N.Y.S. 
2d 665, 2 A.D.2d 765. 

89. Conn.—^Executive Television 

Corp. V. Zoning Bd. of Appeals of 
City of Danbury, 85 A.2d 904, 138 
Conn. 452. 

111.—^Phillips Petroleum Co. v. City 
of Park Ridge, App., 149 N.E.2d 
844—^People ex rei. Kohout v. Vil- 
lage of North Riverside, 144 N.E.2d 
828, 14 IU.App,2d 603. 

Ky.—^Parkrite Auto Park v. Shea, 235 
S.W.2d 986, 314 Ky. 520. 

N.J.—Esso Standard 011 Co. v. Board 
of Adjustment of City of Newark, 
84 A.2d 667, 16 N.J.Super. 409. 

Spickofsky v. Board of Adjust¬ 
ment of Borough of Eant Ruther- 
ford, 60 A.2d 888, 137 N.J.Law 494 
—^Tulsa Oil Co. v. Morey, 60 A.2d 
302, 187 N.J.Law 388—-Lehrer v. 
Board of Adjustment of City of 
Newark, 68 A.2d 266, 137 N.J.Law 
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100—^Phillips V. Town of Bellevllle, 
62 A.2d 441. 136 N.J.Law 271— 
Phillips V. Borough of East Pater- 
son, 46 A.2d 667, 134 N.J.Law 161, 
afflrmed 60 A.2d 869, 136 N.J.Law 
203. I 

N.Y.—Slbek v. Sahm, 132 N.Y.S.2d 
696. 

R.I.—^MC. & S. Realty, Inc. v. City 
Council of City of Cranston, 133 
A2d 766—Aldee Corp. v. Plynn, 49 
A2d 469, 72 R.I. 199. 

Deaial of pennlt held presnmptlvely 
within polioe power 
Md.—^Hoffman v. Mayor and City 
Council of Baltimore, 61 A.2d 269, 
187 Md. 693. 

Denial held not nnreasonable, arbi¬ 
trary, or tmlawfol 
Benial of a certificate of approval 
is not unreasonable, arbitrary, or 
unlawful merely because the premis- 
es were in an industrial zone in 
which the proposed use was permis- 
sible. 

Conn.—^Mrowka v. Board of Zoning 
Appeals of Town of Plainville, 66 
A.2d 909, 134 Conn. 149. 

90. Conn.—^Mrowka v. Board of Zon¬ 
ing Appeals of Town of Plainville, 
66 A.2d 909, 134 Conn. 149. 

Mass.—^Kidder v. City Council of 
Brockton, 107 N.E.2d 774, 329 Mass. 
288—Amero v. Board of Appeal of 
City of Gloucester, 186 N.E. 61, 283 
Mass. 46. 

N.Y.—Wiegan v, Board of Standards 
and Appeals of City of New York, 
241 N.Y.S. 466, 229 App.Div. 320, 
afflrmed 173 N.E. 883, 254 N.Y. 699. 

Hopkins v. Board of Appeals of 
City of Rochester, Monroe County, 
39 N.Y.S.2d 167, 179 Misc. 326. 

Pa.—^Koelle-Greenwood Co. v. Zoning 
Bd. of Adjustment, 6 Pa.D:st. & 
Co.2d 267. 

Faotors consldered bnt not oontroL. 

(1) On application to town board 
for permit to construet a filling sta¬ 
tion, consideration of existence of 
other filling statlons in neighborhood 
adeauate to serve needs of the trav- 
eling public was a proper exercise of 
discretion by the board. 

N.Y.—^Tumer v. Cook, 168 N.Y.S.2d 

666 . 

(2) Existence and contlnuance of 
other gasoline statlons in viclnity do 
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the nature of the surrounding property,®^ thc hazard erty to a well-considered plan of community growth 
to trafiic,^2 the perii from inflammable materials,S3 as embodied in the zoning ordinances.^® 
the impact on residential property values,®^ the jf applicant meets all the requirements of the 
danger to pedestrians and school children,®® protests regulations and there is no valid ground for denial 
of adjacent property owners,®® the size of the lot,®*^ of the application, the board or official in charge 
and the relation of the contemplated use of the prop- may grant the pennit,®® and the board or official in 


not constitute ground for permitting 
petitioner^s like use of premlses. 
N.T.—Conwall Realty Corp. v. Mur- 
dock, 138 N.T.S.2d 196, 286 App. 
Div. 961. 

Ballard v. Roth, 263 N.T.S. 6. 144 
Misc, 819. 

(3) Permit for constructlon of a 
Service statlon on property classifled 
under zoning ordinance as residen¬ 
tial may be denied notwithstandlng 
other nonresldential uses within the 
noi^hborhood. 

Ar V,—McKinney t. City of Litti e 
Rock, 146 S.W.2d 167, 201 Ark. 618. 

(4) Alleged privato restrlctlons of 
record prohlbiting use of premlses 
for gasoline filling statlon do not 
warrant denial of permit. 

Mo.—State ex rei. Folkers v. Welsch, 
124 S.W.2d 636, 286 Mo.App. 16. 
Open-alr parking of aatomoblles 
Standards to be observed by zoning 
board of adjustment in granting or 
refuslng certlflcate for open-air park- 
ing of automoblles in certain resi¬ 
dential districta and in commercial 
districta are lessenlng of congestion 
in streets, promotion of health and 
general welfare, provislon for ade- 
Quate light, air and transportation, 
prevention of overcrowding of land 
and simllar requirements. 

Pa.—^Food Corp. v. Zoning Bd. of 
Adjustment of City of Philadel¬ 
phia, 121 A.2d 94, 384 Pa. 288. 1 

91. N.T.—Olp V. Town of Brighton, 
19 N.Y.S.2d 646, 178 Misc. 1079, af- 
flrmed 29 K.T.S.2d 966, 262 App. 
Div. 944. 

Xnowledge of oondltLons 
Where one buys horne adjacent to 
land with notlce that it is already 
zoned for business or commercial 
use, he cannot be heard to complain 
that its future development for such 
use wlll change essential character 
of community. 

N.T.—Syosset Holding Corp. ▼. 
Schllmm, 169 N.T.S.2d 88. 

92. Conn.—Silver Lane Pickle Co. v. 
Zoning Bd. of Appeals of Town of 
Rast Hartford, 122 A.2d 218, 148 
Conn. 816. 

Mass.—Ridder v. City Council of 
Brockton, 107 N.E.2d 774, 829 Mass. 
288. 

N.T.—Olp v. Town of Brighton, 19 
N.T.S.2d 646, 178 Misc. 1079, af- 
firmed 29 N.T.S.2d 966, 262 App. 
Div. 944. 

Tumer v. Cook, 168 N.T.S.2d 666. 
lUalstexial fnnotlon 
Where city zoning board granted 


a person lawful rlght to use certain 
land In business A dlstrlct as park- 
ing lot on condition that he apply for 
and receive curb-lowering permit 
from City council, councirs function 
wlth respect to such permit was 
merely mlnisterial, not leglslative, 
and it was not empowered to reject 
application therefor on flndings con- 
trary to those of zoning board on 
questlons of trafiSlc congestion and 
Public safety. 

N.T.—Oleet v. Hildreth, 142 N.T.S.2d 
283, 286 App.Div. 886, afflrmed 136 
N.B.2d 695, 1 N.T.2d 61, 163 N.T.S. 
2d 61. 

93. Md.—^Hoffman v. Mayor and 
City Council of Baltimore, 61 A.2d 
269, 187 Md. 693. 

N.T.—-Olp V. Town of Brighton, 19 N. 
T.S.2d 646, 178 Misc. 1079, afflrmed 
29 N.T.S.2d 966, 262 App.Div. 944. 
Tumer v. Cook, 168 N.T.S.2d 666. 

94. Mass.—^Kidder v. City Council of 
Brockton, 107 N.B.2d 774, 829 Mass. 
288. 

N.T.—Olp V. Town of Brighton, 19 
N.T.S.2d 646, 173 Misc. 1079, af¬ 
flrmed 29 N.T.S.2d 966, 262 App. 
Div. 944. 

Turner v. Cook, 168 N.T.S.2d 656. 
Pa.—^Poster v. Daugherty, Com.Pl., 
69 Dauph.Co. 248. 

95. Md.—^Mayor and Council of City 
of Baltimore v. Blermann, 60 A.2d 
804, 187 Md. 614. 

Mass.—^Eidder v. City Council of 
Brockton, 107 N.B.2d 774, 329 Masa 
288. 

N.T.—Olp V. Town of Brighton, 19 
N.T.S.2d 646, 173 Misc. 1079, af¬ 
flrmed 29 N.T.S.2d 966, 262 App. 
Div. 944. 

TTnoompleted school hnildlng 

Ordinance prohibition, against stor- 
age of llquid Petroleum Products 
within one hundred f eet of a place of 
publlo assembly, was not aimed at 
manner of distribution of gasoline 
but rather at storage thereof, and 
would be applicable to gasoline Serv¬ 
ice statlon as well as to Wholesale 
dlstributors; and fact that school 
building was not completed and that 
school was not presently in operation 
would not be sufflcient to compel is- 
suance of permit for gasoline Serv¬ 
ice statlon to be located within one 
hundred feet thereof. 

N.T.—Gencarelli v. Balint, 171 N.T. 
S.2d 283. 

96. N.T.—Olp V. Town of Brighton, 

I 19 N.T.S.2d 646, 173 Misc. 1079, af- 
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flrmed 29 N.T.S.2d 966, 262 App. 
Div. 944. 

Pa.—^Katzin v. McShain, 89 A.2d 619, 
371 Pa. 261. 

Private restrlctlons 

(1) Where owner of subdivlsion 
had recorded a “declaration of re¬ 
strictione'* imposing residential re- 
strictions on lots in subdivlsion, 
which restrlctlons were to be effec¬ 
tive until mayor and city council 
should pass an appropriate zoning 
ordinance and ordinance providing 
for zoning commlssion was passed 
but no appropriate zoning ordinance 
was adopted, plannlng and zoning 
commlssion did not have authority to 
exercise power conferred by restric- 
tions and could not permit operator 
to construet fllling statlon. 

Md.—Concord Co. v. Matherly, 140 A. 
2d 900. 

(2) Objectors desiring to prevent 
munlclpal building commissioner 
from Issuing a permit to build gaso¬ 
line fllling station on ground that 
private restrlctlons of record prohib- 
ited proposed use cannot accompllsh 
this by protesting to commissioner, 
but should bring action in which all 
rlghts and obligations of interested 
parties could be determined accord- 
Ing to the general laws govemlng 
such matters. 

Mo.—State ex rei. Folkers v. Welsch, 
124 S.W.2d 636, 235 Mo.App. 16. 

Xn ahsenoe of oompladat by nearby 
property owners or proof that addi- 
tion in question would be offensive 
to surrounding community, it is prop- 
er for court to permit completion of 
a small addition to an automobile re- 
pair shop in locality zoned for agrl- 
cultural purposes ^ county zoning 
ordinanca 

111.—^Winnebago County v. Harrlng- 
ton. 68 N.B.2d 619, 329 Ill.App. 344. 

97. Conn.—^Dadukian v. Zoning Bd. 
of Appeals of City of Bridgeport, 
68 A.2d 123, 136 Conn. 706. 

98. N.J.—Phillips Oil Co. v. Munici- 
pal Council of City of Clifton, 197 
A. 730, 120 N.J.Law 13. 

N.T.—Olp V. Town of Brighton, 19 
N.T.S.2d 546, 173 Misc. 1079, affirm- 
ed 29 N.T.S.2d 966, 262 App.Div. 
944. 

99. lowa.—Scott v. City of Water- 
loo, 274 N.W. 897, 223 lowa 1169. 

N.H.—Shell Oil Co. v. City of Man- 
chester, 133 A.2d 601, 101 N.H 76. 
N.T.—^Hacker v. Board of Appeals of 
City of BuflCalo, 227 N.T.S. 627, 223 
App.Div. 196. 
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charge generally must grant the perinit;! and, 
depending on the circumstances, it has bcen held 
that a person is entitled to a permit as a matter 
of right and not as a matter of discretion.^ In a 
proper case, a property owner may be entitled to 
the issuance of a permit or certificate to operate a 
Service station or garage in a restricted zone as a 
continuation or permissible extension of a noncon- 


forming use.* 

On the other hand, a permit for the construction, 
alteration, or use of property for a Service station, 
garage, or parking lot should not be issued where 
the circumstances do not warrant or where it would 
constitute a violation of a building or zoning regu- 
lation,^ or where the safety of tiie public will be 


Brooldyn Parking Corp. v. Can- 
nella, 85 N.Y.S.2d 389, 193 Misc. 
811. 

Application of Sinclair Beflning 
Co., 83 N.T.S.2d 3, afllrmed 92 N.T. 
S.2d 621, 276 App.Div. 774. 

Pa.— Garner v. Zoning Bd. of Adjust- 
xnent of City of Philadelphia, 130 
A.2d 148, 388 Pa. 98. 

PahUo oonvenleiLoe and necessity 
need not be shown as basis for per¬ 
mit under zoning ordinance to erect 
motor vehicle Service and gasollne 
station. 

Conn.—Burr v. Rago, 180 A. 444, 120 
Conn. 287. 

I&stallatloxL of taaks and pnxnps 
Where ordinance authorlzed issu¬ 
ance of permits for installation of 
gasoline tanks and pumps for stor- 
age and handling of gasoline, City in¬ 
spector of buildiiigs had authority 
to issue permit for installation of 
pumps and storage tanks, notwith- 
standing property on which they 
vrere located was restricted against 
use as a gasoline fllling station. 

N.J.—Dickinson v. Busch, 4 A.2d 96, 
122 N.J.Law 71, 

1 . Conn.—State ex rei, Gold v. XJsh- 
er, 84 A.2d 276, 138 Conn. 323. 

111.—Phillips Petroleum Co. v. City 
of Park Ridge, 149 N.E.2d 344. 

People ex rei. Mid-Continent Pe¬ 
troleum Corp. V. City of Savanna, 
127 N.B.2d 676, 6 Ill.App.2d 411. 

Md.—John J. Moylan, Inc., v. Bram- 
ble, 24 A.2d 297, 180 Md. 316. 

Mo.—State ex rei. Folkers v. Welsch, 
124 S.W.2d 636, 235 Mo.App. 15. 
Neb.—Coulthard v. Board of Adjust- 
ment of City of Neligh, 265 N.W. 
630, 130 Neb. 643. 

N;J.—Phillips V. Town of Belleville, 
62 A.2d 441, 136 N.J.Law 271— 
Phillips V. Borough of East Pat- 
erson, 46 A.2d 667, 134 N.J.Law 
161, afflrmed 50 A.2d 869, 135 N. 
J.Law 203—Gulf Oil Corporation v. 
Board of Adjustment of City of 
Newark, 22 A.2d 670, 127 N.J.Law 
827, affirmed Gulf Oil Co. v. Board 
of Commissioners of City of New¬ 
ark, 26 A,2d 246, 128 N.J.Law 376 
—^First Church of Christ, Scientist, 
V. Board of Adjustment of City of 
Newark, 22 A.2d 669, 127 N.J.Law 
326, afflrmed 26 A.2d 246, 128 N.J. 
Law 376—^Hirschorn v. Castles, 174 
A. 211, 113 N.J.Law 277—A. G. 
Construction Co. v. Scott, 141 A. 
760, 104 N.J.Law 696. 


Newark Athletlc Club v. Board 
of Adjustment of Newark, 144 A. 
167, 7 N.J,Misc. 66—Cahlll v. 

Hague, 132 A. 331, 4 N.J.Misc. 254 
—Pinkel v. Kaltenbach, 132 A. 197, 

4 N.J.Misc. 136. 

Okl.—^Magnolia Petroleum Co. v. City 
of Tonkawa, 114 P.2d 474, 189 Okl. 
125. 

R.I.—^Mastrati v. Strauss, 67 A.2d 29, 
75 R.I. 417. 

Snbjeot to detexmlnation of right s 
Where application for permit for 
erection of a gasoline Service station 
was made about June 6, 1966, and 
building commissioner refused to is¬ 
sue permit because board of trustees 
passed a resolutlon in March pro- 
hibiting issuance of any permits un- 
til a committee had time to recom- 
mend zoning changes and on Septem¬ 
ber 4 zoning ordinance was amended 
so as to prohibit erection of any 
more gasoline stations in village, 
property owner was entitled to issu¬ 
ance of building permit, leaving to be 
determined in a subsequent actlon 
question as to whether he had any 
vested rlghts under permit to con¬ 
struet his station. 

N.T.—Kianof v. Watson, 166 N.T.S.2d 
881, 

2. N.T.—Caponi v. Walsh, 238 N.T. 
S, 438, 228 App.Div. 86. 

3. N,J.—Crompton & Co. v. Borough 
of Sea Girt, 63 A.2d 834, 1 N.J. 
Super. 607. 

Campbell v. Board of Adjustment 
of Borough of South Plainfleld, 191 
A. 742, 118 N.J.Law 116. 

38 C.J. p 74 note 26 [c]. 

FaoiUtation. of noaoonformlng use 

(1) One operating automobile Serv¬ 
ice station on his land before passage 
of City zoning ordinance, under which 
land was placed in residentlal zone, 
was entitled to permit to change and 
facilitate nonconforming use thereof 
by removing front of building on 
land to widen driveway entranca 
N.J.—^Lane v. Bigelow, 50 A,2d 688, 

136 N.J.Law 195. 

(2) Where automobile repair busi- 
ness had been conducted in the open 
on premises for slxteen years, fact 
that, in connection with grantlng 
right to erect public gajrage on prem¬ 
ises, applicant was to be permitted 
to use Street as a means of Ingress 
and egress did not constitute an il- 
legal extension of an exlsting non¬ 
conforming usa 
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R.I.—Crudeli v. Zoning Bd. of Re- 
view of City of Warwlck, 56 A.2d 
284. 73 R.I. 301. 

Bestoration of eqnlpment 

Where tenants, without landown- 
er*s consent, removed gasoline tanks 
and pumps which were on premises 
when zoning ordinance was adopted. 
refusal to permit landowner to re- 
store premises to former condition 
was error. 

N.J.—^Weisman v. Spoerer, 168 A. 217, 
11 N.J.Misc. 731. 

Seoreaslng nonoonfozmlng use 
Where gasoline pumps were locat¬ 
ed Immediately adjacent to Street 
lina and subsequently enacted zoning 
ordinance required a set-back and 
permitted continuance of existing 
nonconforming use and reconstruc- 
tion and alteration of nonconforming 
buildings and change in nonconform¬ 
ing use subject to certain regula¬ 
tione, pumps could be relocated so 
as to increase the set-back without 
regard to such regulations. 

N.T.—Kovelman v. Plaut, 105 N.T.S. 

2d 280, 201 Misc. 473. 

4. Conn.—^Dadukian v. Zoning Bd. of 
Appeals of City of Bridgeport, 68 
A.2d 123, 135 Conn. 706—Mrowka 
v. Board of Zoning Appeals of 
Town of Flalnville, 56 A.2d 909, 134 
Conn. 149—St. John’s Roman Cath- 
olic Church of Stamford v. Board 
of Adjustments or Appeals of City 
of Stamford, 8 A.2d 1, 126 Conn. 
714. 

Md.—Serio v. Mayor and City Council 
of Baltimore, 119 A.2d 387, 208 Md. 
545—^Mayor and Council of City of 
Baltimore v. Biermann, 60 A.2d 804, 
187 Md. 514—^Engle v. City Com'rs 
of Cambridge, 22 A.2d 922, 180 Md. 
82. 

Mass.—^Kidder v. City Council of 
Brockton, 107 N.E.2d 774, 329 Mass. 
288. 

N.J.—^Barry, Inc. v. Board of Adjust¬ 
ment of City of Newark, 75 A.2d 
762, 9 N.J.Super. 629. 

Romano v. Village of Rldgewood, 
184 A. 411, 14 N.J,Misc. 301—Haz- 
ley V. Jersey City, 167 A. 251, 
9 N,J.Misc. 1118—^Mannlno v. Mof- 
fett, 163 A. 381, 9 N.J.Misc. 267, 
appeal dismissed 168 A. 434, 108 
N.J.Law 646—Hartman v. Bigelow, 
136 A. 201, 6 N.J.Misc. 227. 

N.T.—Cunningham v. Planning Bd. 
and Bd. of Appeals of Town of 
Brighton, 164 N.T.S.2d 601, 4 A.D. 
2d 313—Hamblen v. Briante, 8 N.T. 
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unduly imperiled;® and where the refusal of a per- 
mit or certificate is based on such grounds there is 
no abuse of discretion.® A permit or certificate 
may not be denied, however, where the regulation 
is not in effect*^ or where the regulation bears no 
substantial relation to the public health, safety, 
morals, or general welfare.® 

§ 254. Proceodings to Procura 

The procedure for obtaining a permit to constructj or 


use proper^ for, a servlce statlon, garage» or parking lot 
ordinarily Is governed by buliding and zonlng rules and 
regulatlons, and there must be substantial compllance 
with requirements as to appllcatlon, postlng of premises, 
and submission of data to designated offlcials. 

The procedure for obtaining a permit to construet, 
alter, or use property for a Service station, garage, 
or parking lot is ordinarily governed by building 
and zoning rules and regulations.^ Generally an 
application for the permit must be presented to the 
ofl&cials designated or qualified to receive it,10 and 


S.2d 7S9, 256 App.Div. 820, reargn- 
ment denied 10 N.Y.S.2d 676, 256 
App.Div. 931, afflrmed 23 N.E.2d 
536, 281 N.T. 696—^Hacker v. Board 
of Appeals of City of BufCalo, 227 
Isr.T.S. 627, 223 App.Div. 196. 

Zelazny v. Town Bd. of Town of 
North Hempstead, Nassau County, 
101 N.T.S.2d 178. 

Ohio.—State ex rei. Cataland v. Birk, 
126 N.E.2d 748, 97 Ohio App. 299. 
Pa.—^McNichol v. Gallagrher, 66 Pa. 
Dist. & Co. 328—^Pleixhon v. Zoning 
Bd. of Adjustment, 6 Pa.Dist & Co. 
2d 337. 

Wager v. Board of Adjustment 
of Upper Darby Tp., Com.Pl., 38 
Del.Co. 301. 

S.C.—^Pendarvia v. City of Orange- 
burg, 164 S.B. 766. 167 S.C. 496. 
Tex.—^Hill V. Board of Adjustment of 
City of Castle B:i11s, Civ.App., 301 
S.W.2d 490-~Harrlngton v, Board 
of Adjustment of City of Alamo 
Heights, Bexar County, Civ.App., 
124 S.W.2d 401, error refused. 
ZiLsiiffloisnt Standard» 

Where ordlnance dld not prescribe 
rules and conditions sufflciently defl' 
nite for guidance of board in exeeu- 
tlon of discretionary power, order 
denying permit to construet gasoline 
Service station on that ground, not- 
wlthstanding fact that goveming 
body of municipality had enacted, in 
interim, zoning ordlnance amendment 
forbidding gasoline Service station in 
area for which permit was sought, 
would be afflrmed. 

Fla.—^Broach v. Toung, 100 So.2d 411. 
Btorage of ooxnmercial traoks 
Although erection of a three-stall 
garage in a resldential district, for 
storage of private automobiles, was 
permissible in a resldential zone, use 
of the garage for storage of com- 
mercial trucks was forbidden, and 
therefore, portlon of building permit 
authorizing use of garage for storage 
of trucks was void, although portlon 
of permit authorizing constructlon 
and use of the garage for storage 
of private automobiles was valid. 

N.H.—Dumais v. Somersworth, 134 A. 
2d 700. 

IRTonoonfozutng use held not to war- 
rant permit 

(1) For proposed alteration or con- 
struction of garage. 

Md.—^Knox V. Mayor and Council of 


Baltlmore City. 23 A.2d 16. 180 Md. 

88 . 

N.J.—^Adler v. Department of Parks 
& Public Property, Town of Irving- 
ton, 89 A.2d 704, 20 N.J.Super. 240. 

Sitgreaves v. Board of Adjust¬ 
ment of Town of Nutley, 64 A.2d 

461, 136 N.J.Law 21—Dickinson v. 
Inhabitants of City of Plainfield, 
176 A. 716, 18 N.J.Misc. 260, af¬ 
flrmed 184 A. 196, 116 N.J.Law 
336. 

N.T.—Texas Co. v. Sinclair, 109 N.T. 
S.2d 478, 279 App.Div. 803, afflrmed 
109 N.E.2d 472, 304 N.T. 817. 

<2) To maintain a parking lot on 
land formerly used for a garage but 
not as a parking lot. 

Mo.--In re Botz, 169 S.W.2d 367, 236 
Mo.App. 566. 

Effect of order to issne permit 
An ordlnance prohlblting the con- 
struction or maintenance of a garage 
in a specific location cannot be abro- 
gated by an order of the clty council 
directlng the Issuance of a permit 
therefor by a commissioner of build- 
Ings. 

IlL—^Feople v. Thompson, 209 111.App. 
670. 

5. Conn.—^Exeeutive Television Corp. 
V. Zoning Bd. of Appeals of City of 
Danbury, 86 A.2d 904, 138 Conn. 

462. 

6. Conn.—^Mlller v. Zoning Bd. of 
Appeals of City of Hartford, 87 A. 
2d 808, 138 Conn. 610. 

Pa.—^Eatzin v. McShain, 89 A.2d 519, 
371 Pa. 261. 

R.I.—^Elder v. Mayor of City of New- 
port, 67 A.2d 663, 73 R.I. 482. 

7. Ohio.—State ex rei. Gaede v. 
Gulon, 168 N.B. 748, 117 Ohio St. 
327. 

Beferendnm vote pendlng 

Permit for gasoline fllling station 
could not be denied for failure to 
comply with zoning ordlnance sus- 
pended pendlng vote on referendum. 
Ohio.—State ex rei. Gaede v. Guion, 
supra. 

a. N.J.—^Dlller v. Mayor and Council 
of Borough of Stone Harbor, 3 A. 
2d 872, 121 N.J.Law 611. 

Felter v. Board of Zoning Ad¬ 
justment of Borough of Glen Hock, 
183 A 684, 14 N.J.Mlsc. 247, afflrm- | 
ed 189 A 366, 117 N.J.Law 632—| 
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Gabrielson v. Borough of Glen 
Ridge, 176 A 676, 13 N.J.Mlsc. 142* 
42 C.J. p 1308 note 48. 

9. IU.—^Moran v. Zoning Bd. of Ap¬ 
peals of City of Chicago, App., 149' 
N.E.2d 480. 

Mass.—Carson v. Board of Appeals 
of Lexlngton, 76 N.E.2d 116, 821 
Mass. 649. 

Md.—Schroeder Holding Co. v. Mayor 
and City Council of Baltlmore, 9 
A2d 220, 177 Md. 186. 

N.J.—^Barry, Inc. v. Board of Adjust¬ 
ment of City of Newaxk, 76 A.2d 
762, 9 N.J.Super. 629. , 

Splckofsky v. Board of Adjust¬ 
ment of Borough of East Ruther- 
ford, 60 A2d 888, 137 N.J.Law 494. 
Proceedings to procure building or 
use permit generally see supra 9 
227. 

Agent for legl^ture 
Under statute reoulring certificate 
of approval from mimiclpal zoning 
board for operation of motor vehicle 
repair business, the board acts as 
local agent of the state legislature. 
Conn.—^Mason v. Board of Zoning Ap¬ 
peals of City of Brldgeport, 124 A 
2d 920, 143 Conn. 634. 

10. N.J.—^Barry, Inc. v. Board of Ad¬ 
justment of City of Newark, 76 A* 
2d 762, 9 N.J.Super. 629. 

Who may apply 

Where oil company exeeuted a con- 
tract for purchase of land on condi- 
tion that city would issue a permit 
to it for the erection and main¬ 
tenance of a gasoline fllling station 
thereon, oil company together with 
approval and partlcipation of owner, 
could lawfully make an application 
to City for issuance of such permit. 
Ohio.—State ex rei. Sun Oil Co. v. 
City of Euclid, 130 N.E.2d 336, 164 
Ohio St 266. 

To whom appllcatioiL made 
N.J.—^Barry, Inc. v. Board of Ad¬ 
justment of City of Newark, 76 A 
2d 762, 9 N.J.Super. 629. 

N.T.—Sanders v. Davldson, 17 N.T.S. 
2d 627, 268 App.Div. 1068, afflrmed 
31 N.E.2d 764, 284 N.T. 780. 

Amendment of application 
An amendment to an application 
for permit to install additlonal gaso¬ 
line tanks and pumps at exlsting gas¬ 
oline station so as to provide for in- 
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before any action on the applicatiori may be taken 
under some provisions the premises must be post- 
ed,^^ and the data must be submitted to various ad¬ 
ministrative officers, such as the commissioners of 
'fire, health, police, and other municipal departments, 
for investigation and report^^ 

g 255. -Approval of, or Consent to, 

Erection, Alteration, or Use of Prop- 
erty 

Under some zoning acts or ordinances garagea and 
-niling stations are permitted oniy if the applicatlon Is 
approved by the board of adjustment. 

Under the express provisions of some zoning acts 
or ordinances a public or commercial garage or re- 
pair shop, or gas and oil Service stations, are per¬ 
mitted if, and only if, the application is approved 
by the board of adjustment^^ Under such provi¬ 
sions, the fact that the zoning official notes that the 
5 :oning is approved merely indicates that a Service 
station can be erected in the zone if the board of 
adjustment approves such use and issues a certifi- 
cate.i^ Applications of this sort are hybrid in na¬ 
ture ,* the board takes original jurisdiction, and it is 
the practice for the zoning official to refer all such 


applications automatically to the board of adjust- 
ment.i5 jhe failure of the board to issue either a 
certificate of exception or a certificate of variance 
does not constitute a reversal under all the circum- 
stances of the order, decision, or determination of 
the administrative officer,^® and the matter is, there- 
fore, not governed by a further provision for the 
concurring vote of four members of the board to 
reverse any order or to decide in favor of the appli¬ 
cant on any matter on which it is required to pass 
under the ordinance or to effect any variation.i^ 

§ 256.-Adjacent Property Owners 

Where zoning regulatlons so provide, the consent of 
a stated percentage of adjacent property owners is re¬ 
quired as a condition to the construction of, or use of 
property for, a Service station or garage; but under some 
provisions the board has the power to consider an ap¬ 
plication on the merits although the consents of adjoin- 
ing owners were not obtalned, where practical difflcul- 
ties and unnecessary hardships exist. 

Where required by applicable zoning regulations, 
the consent of a stated percentage of adjacent prop¬ 
erty owners must be obtained as a condition to the 
construction of, or use of property for, a Service 
station or garage or as a condition to the granting 
of a permit therefor;!^ but under some provisions 


«tallatlon of a new gasollne station 
had the practical effect of a new ap¬ 
plicatlon and the amended appllca- 
tion would be required to be submit¬ 
ted by the board of zoning appeals to 
City officials designated by ordinance 
for investigation and report, not- 
withstanding the original application 
had been so submitted and approved. 
Md.—Schroeder Holding Co. v. Mayor 
and City Council of Baltimore, 9 A. 
2d 220, 177 Md. 186. 

11. Md.—Schroeder Holding Co, v. 
Mayor and City Council of Balti¬ 
more, supra. 

12. Md.—Schroeder Holding Co. v. 
Mayor and City Council of Balti¬ 
more, supra. 

ConolTislveiLess of repozts 

The recommendation of one or 
more clty oflOlclals that permit for 
orection of filling station be granted 
would not preclude board of zoning 
appefils or the court on revlew of 
board's action from considerlng other 
matters contained in the record. 

Md.—Hoffman v. Mayor and City 
Council of Baltimore, 61 A.2d 269, 
187 Md, 693. 

13. Pa.—^Appeal of Palletz, 71 Pa. 
Dist. & Co. 303. 

BeoommsxidatioiL based on flndln g of 
nondetrlmental use 
(1) Under a provision to such ef¬ 
fect, Service station, garage, or park- 
ing lot permits may not be issued in 
any case except on application first 
being made to the proper board or 


commlssion and a recommendation 
made by it that a permit for such 
use be granted, based on its flndlng 
that the use will not be detrimental 
to public health, safety, and general 
welfare, and is reasonably necessary 
for the welfare of the communlty. 

N.J.—^Lehrer v. Board of Adjustment 
of City of Newark, 68 A.2d 266, 137 
N.J.Law 100—Schnell v. Township 
Committee of Ocean Tp., 198 A 
769, 120 N.J.Law 194. 

(2) Recommendation made wlthout 
such flndlng is not concluslve on 
body authorlzed to act on the recom¬ 
mendation. 

Cal.—^Regan v. Council of City of San 
Mateo, 110 P.2d 96, 42 C.A2d 801. 

14. Pa.—Appeal of Palletz, 71 Pa. 
Dist. & Co. 303. 

15. Psu—-Appeal of Palletz, supra. 

16. Pa.—Appeal of Palletz, supra. 

17. Pa.—Appeal of Palletz, supra. 

18. Mass.—Bennett v. Board of Ap¬ 
peal of City of Cambridge, 167 N. 
E. 659, 268 Mass. 419. 

N.T.—Sloane v. Walsh, 166 H.H. 668, 
246 N.Y. 208—People ex rei. Pord- 
Manor Reformed Church v. 
Walsh, 166 N.B. 576, 244 N.T. 280. 
People ex rei, Splnelli v. Walsh, 
. 241 N.T.S. 469, 229 App-Dlv. 746, 
afdrmed 173 NJE. 884, 264 N.Y. 601, 
reargument denied 176 N.E. 316, 
266 N.Y. 666—^Hacker v. Board of 
Appeals of City of Buffalo, 227 N. 
Y.S. 627, 223 App.Div. 196. 
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Esdora Realty Corporation v. 
Walsh, 240 N.Y.S. 792, 136 Mlsc. 
476, reversed on other grounds 243 
N.Y.S. 809, 229 App.Div. 866, affirm- 
ed 173 N.E. 883, 264 N.Y. 600. 

Pa.—^Appeal of Skarvells, 185 A 635, 
322 Pa. 541. 

Appeal of Zimmerman, Com.Pl., 
6 Lycomlng 66—Appeal of Hert- 
rick, Co., 106 Pittsb.Leg.J. 157. 
Wash.—Chief Petroleum Corporation 
V. City of Walla Walla, 116 P.2d 
660, 10 Wash.2d 297. 

Pazpose of zoning ordinctnce pro- 
vlding that no permit shall be Issued 
for construction of gasoline fllllng 
station unless, wlth application, is 
flled written consent of majority of 
property owners whose holdings 
front on same Street wlthln a certain 
distance of proposed structure, in 
which case permit may be granted 
on approval of board of appeals, was 
to empower neighboring lot owners 
to determino whether there would be 
a hearing on an application for per¬ 
mit. 

N.Y.—Sena v. GaJlagher. 170 N,Y.S.2d 
953. 

Azaendatozy ozdlnaaioe 
Where application for permit to 
bulld gasoline servlce station was 
flled while ordinance provided that 
gasoline Service station mlght be es- 
tablished with consent of owners of 
majority of all property within one 
hundred feet of proposed structure, 
fact that, while appeal from decision 
of board of adjustment of borough 
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it has been held that the board has power and juris- 
diction to consider an application on the merits al- 
though the consents of adjoining owners were not 
obtained,^® where practical difficulties and unneces- 
sary hardships exist .20 Technical defects in the 
form in which consents are procured will not pre- 
vent the issuance of a permitti 

Under an ordinance requiring consents of owners 
of a stated percentage of the frontage of the “affect- 
ed area,” and imposing on the board of appeals the 
duty of stating the extent of the area to be affected 
by the proposed structure, the board in making such 
determination acts in a quasi-judicial capacity and 
must not act arbitrarily or unreasonably .22 Thus, 
it may not act arbitrarily in the exclusion of particu- 
lar property as not affected by the proposed structure 
and in regarding it as property the owners of which 

need not consent.^3 

Where the consent of a majority of the property 
owners is required by ordinance to the erection of a 
public garage, where two thirds of the buildings 
within a specified radius are used exclusively for 
rcsidence purposes, it has been held that buildings 


used as bams and private garages on lots occupied 
as residences used in connection with the residences 
are to be counted as buildings.^^ 

The fact that an owner of the property situated 
within the required distance of the proposed main 
building of the gasoline station is the record owner 
of the tract of land from which the property of the 
applicant for the gas station was obtained does not 
disqualify him from giving consent.25 

Revocation of consents. Consents when given 
may be revoked at any time before they are acted 
on.26 

§ 257. -Notice, Hearing, and Evidence 

Proper notice of all hearlngs on an application for a 
permit fop the conatruction of, or use of property for, a 
garage, filiing station, or parking lot must be given, and 
the hearing or hearings must be held publicly. 

Proper and sufficient notice of all hearings be¬ 
fore the board on an application for a permit or 
certificate of approval for the construction of, or 
use of property for, a garage, filiing station, or park¬ 
ing lot must be given to the public generally,27 and, 


was pendingr in county court, the bor- 
ougrh amended ordinance to require 
application for building permit to be 
accompanled by a wrltten consent of 
owners of eighty per cent of all 
property within one hundred and ten 
feet of deed line of property in ques- 
tion did not preclude Issuance of per¬ 
mit under ordinance in effeot at time 
application was filed; amendment 
was not an elfort to improve com- 
munity by upgrading land use, but 
rather was an enactment which in- 
creased power and domlnation of 
neighboring landowners over particu- 
lar plece of land. 

Pa—Appeal of Hertrick, 137 A.2d 
310. 39 Pa 148. 

Anthorlty to consent 
Commlssioner of public works of 
borough cannot consent to garage 
construction in behalf of the clty. 
N.Y.—^Ammanna v. Walsh, 241 N.T.S. 
252. 186 Misc. 663. 

19. N.T.—Chapman v. Hapeman, 167 
N.T.S.2d 342, 8 Misc.2d 19. 

Orossroads Kealty v. Gilbert. 109 
N.T.S.2d 59. 

20. N.T.—Sena v. Gallagher, 170 N. 
Y.S.2d 953. 

21. N.Y.—People v. Leo. 178 N.Y.S. 
513.109 Misc. 256. 

22. N.Y.—Stalb v. Bavidson. 28 N.T. 
S.2d 729. 260 App.Dlv. 1020—San- 
ders V. Bavidson, 17 N.T.S.2d 627, 
258 App.Biv. 1058, afflrmed 31 N.E. 
2d 764, 284 N.Y. 780. 

“AoiLtage^ within such a provision 

means frontage on a public Street or 
place. 


N.Y.—^People ex rei. Spinelli v. 
Walsh, 241 N.T.S. 469, 229 App.Biv. 
746, afflrmed 178 N.B. 884, 264 N.Y. 
601, reargument denied 175 N.B. 
315, 266 N.Y. 666. 

23. N.T.—^People v. Leo, 180 N.T.S. 
654, 110 Misc. 619, modided on oth- 
er grounds 184 N.Y.S. 943, 194 App. 
Biv. 921. 

38 C.J. p 75 note 38. 

Diffloulty of ohtalning consent 
Where dlstrict aflCected by proposed 
erection of filiing station was deter- 
mined by resolution as extendlng 
three hundred feet in three directions 
and one hundred feet in fourth dlrec- 
tion, subsequent exclusion of several 
scattered parcels in the area, be- 
cause of dlfflculty of obtaining con¬ 
sent of owners of such parcels, was 
beyond power of board of appeals, 
and determination grantlng permls- 
sion to erect station must be an- 
nulled. 

N.Y.—Stalb V. Bavidson, 28 N.Y.S.2d 
729, 260 App.Biv, 1020. 

24. 111.—^People v. Oak Park, 107 N. 
E. 636, 266 HI 365. 

25. Pa.—Appeal of Hertrick, 187 A. 
2d 310, 39 Pa 148. 

26. N.T.—Sloane v. Walsh, 216 N.T. 
S. 181, 217 App.Biv. 614, reversed 
on other grounds 166 N.E. 668, 245 
N.T. 208. 

People V. Walsh, 196 N.T.S. 264. 
XSffect of wlthdrawal 
Where some of consentors to appli¬ 
cation for permit to erect filiing sta¬ 
tion withdrew their consent after 
sufficient consents had been filed, but 
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I prior to grantlng of permit by zoning 
board, issuance of another permit, 
after surrender of flrst permit by 
permlttee, on renewal by permittes 
of application with addltional con¬ 
sents sufficient with those remaln- 
ing to constitute compliance with 
City ordinance was proper. 

Pa—Appeal of Skarvelis, 186 A. 635, 
822 Pa 641. 

27. Md.—Schroeder Holding Co. v. 
. Mayor and City CoimcU of Balti- 
more, 9 A.2d 220, 177 Md. 186. 

Mass.—Carson v. Board of Appeals of 
Lexington, 75 N.B.2d 116, 321 Masa 
649. 

N.T.—^Buffalo Cremation Co. v. March, 
226 N.Y.S. 477, 222 App.Biv. 447, af¬ 
flrmed 164 N.B. 672, 249 N.T. 631. 
R,I.—^Radlck v. Zoning Bd. of Review 
of the Town of Bast Provldenca 
117 A.2d 84. 

Notioe held not defective 
Notice and petitlon by bus com- 
pany, which petitioned town*s board 
of appeals for a special permit ,under 
town*s zoning ordinance for construc¬ 
tion of a garage, was not defective 
because board authorized erection of 
a garage to be used for storage of 
busses, and for light repair, on 
ground that authorizatlon enlarged 
the scope of petitlon and notlca since 
fact that petitloner was a bus compa- 
ny was notice to neighboring land¬ 
owners that proposed garage would 
be a sizable garage; and notice was 
not defective because clerk of board, 
rather than the board itself as pro- 
vided in zoning bylaw, sent notices to 
Interested parties. 
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likewise, such proper and sufficient notice must be 
given to applicant.28 it has bcen held, however, that 
where a certificate of restrictions against the use of 
prop^rty for a filing station made by the owner 
when his property was removed from residential 
to business use was intended to supplement an agree- 
ment with the village board and was not intended 
to constitute an enforceable agreement with the 
surrounding property owners, the board could can- 
cel the restrictions and grant a permit for a gaso- 
line station without giving notice to the surround¬ 
ing property owners.^® 

A hearing or hearings must be held^® publicly,8i 
although the deliberations of the board may be in 
private.^2 Expert testimony is not necessary.^3 

Rehearing; waiver of ohjecHons, The appear- 
ance before the zoning board of property owners 
objecting to the granting of a permit for tiie use of 


property for off-street parking, and their exhaustive 
participation in a rehearing on the merits, and sub- 
mission of written information thereafter, constitute 
a waiver on their part of any objection that they 
might have otherwise interposed on the g^oimd that 
the applicant did not comply with the rules and 
regulations goveming rehearings of applications 
for permits.5^ 

§ 258. -Determination 

In passing on an appllcation for a permft for the con- 
atructlon or operation of a garage, fllllng stationi or park¬ 
ing lot| the board must considor ail the facts developed 
on the hearing and make such findings as are required 
by the zoning regulations. 

In passing on an application for a permit for 
the construction or operation of a garage, filling 
station, or parking lot, the board must consider ali 
the facts developed on the hearing, 55 and may not 


Mass.—Carson v. Board of Appeals 
of Lexin^rton, 75 N.E.2d 116, 321 
Mass. 649. 

OiLzlii6r Irregularity 
The insufflclency of publlc notices 
of hearingr on application to City zon- 
Ingr board of adjustments or appeals 
for certificate of approval of locatlon 
of gasoline station was immaterial, 
where subsequent publication of no¬ 
tice thereof complled with statutory 
requirements. 

Conn.—St. John*s Roman Catholic 
Church of Stamford v. Board of 
Adjustments or Appeals of City of 
Stamford, 8 A.2d 1, 125 Conn. 714. 

28. Conn.—Colonlal Beacon Oil Co. 
v. Zoning: Board of Appeals of City 
of Hartford, 23 A.2d 161, 128 Conn. 
351. 

29, N.T.—Chapman v. Hapeman, 167 
N.Y.S.2d 342. 

80. N. J.—Barry, Inc. v. Board of 
Adjustment of City of Newark, 76 
A.2d 752, 9 N.J.Super. 629. 

N.T.—Buffalo Cremation Co. v. 
March, 226 N.Y.S. 477, 222 App.Div. 
447, affirmed 164 N.B. 572, 249 N.T. 
531. 

Hearingr two applications simnltane- 
onsly 

There is nothing: Irregular in clty 
zoning: board of adjustments or ap¬ 
peals hearing: simultaneously two 
applications concemingr same subject 
matter, such as applications for cer¬ 
tificate of approval of grasoUne sta¬ 
tion location and variance of requlre- 
ments of zoning: rules and regnila- 
tions. 

Conn.—St. John’s Roman Catholic 
Church of Stamford v. Board of 
Adjustments or Appeals of City of 
Stamford, 8 A.2d 1, 125 Conn. 714. 
Bnrpose of heaxlngr 
Statutory hearing: before zoning: 


board of appeals on application for 
certificate of approval for g:asollne 
station is desigmed to afford safe- 
g:uard that board shall be bound in 
good consclence to consider the evi- 
dence, to be g:ulded by that alone, and 
to reach Its conclusion uninfluenced 
by eztraneous considerations. 

Conn.—Watson v. Howard, 86 A.2d 67, 
138 Conn. 464. 

31. Conn.—St. John’s Roman Catho¬ 
lic Church of Stamford v. Board of 
Adjustments or Appeals of City of 
Stamford, 8 A.2d 1, 125 Conn. 714. 

32. Conn.—St. John’s Roman Catho¬ 
lic Church of Stamford v. Board of 
Adjustments or Appeals of City of 
Stamford, supra. 

33. Conn.—Gulf Oil Corp. v. Board 
of Selectmen of Town of Brook- 
field, 127 A.2d 48, 144 Conn. 61— 
Dadukian v. Zoning Bd. of Appeals, 
68 A.2d 123, 135 Conn. 706. 

34i Ohio.—^Mahrt v. First Church of 
Chfist, Scientist, Com.Pl., 142 N.B. 
2d 567, affirmed, App., 142 N.B.2d 
678. 

35. Mass.—Pierce v. Town of Welles- 
ley, 146 N.B.2d 666. 

N.T.—Wiegan v. Board of Standards 
and Appeals of City of New York, 
241 N.Y.S. 466, 229 App.Div. 320, 
affirmed 173 N.B. 883, 254 N.T. 699. 

Russo V. Stevens, 173 N.Y.S.2d 
844_Sibek v. Sahm, 132 N.Y.S.2d 
596. 

Neoesslty of heaxlngr evldence 

(1) Failure to hear evldence be¬ 
fore granting permit for garage was 
immaterial where issue Involved only 
application of zoning ordlnance. 
N.J.—Newark Athletic Club v. Board 

of Adjustment of Newark, 144 A. 
167, 7 N.J.Misc. 65. 

(2) However, under ordinance en- 
joinlng board of adjustment to hear 
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an application for a permit to erect 
a filling station or public garage the 
same as it is empowered to hear 
cases and make exceptione to a zon¬ 
ing ordinance, board was required 
to determine on legal evldence wheth- 
er proposed use of land for a filling 
station or garage was inimical to the 
Public safety and general welfare, 
and hence granting of permit by 
board was invalid where no witness- 
es were swom, and no testimony was 
taken, even though action was ap- 
proved by township commlttee. 

N.J.—Schnell v. Township Commlttee 
of Ocean Tp., 198 A. 759, 120 N.J. 
Law 194. 

Adinl88lbilit7 of evldeiLoe 

On an administrative hearing with 
respect to permitting the erection of 
a gasoline station, fact that letter op- 
posing the grant of the application 
from the capital planning commia- 
sion was apparently based on hearsay 
and that neither its writer nor the 
member of the staft who made the 
investlgation was present for cross- 
examination did not afCect the admls- 
slbility of the letter, as would be 
case at a trlal before the judlclal 
tribunal. 

D.C.—0’Boyle v. Coe, D.C., 156 F. 
Supp. 681. 

Evidenoe held snffioleiLt 

(1) To warrant granting of permit. 
111.—^Moran v. Zoning Bd. of Appeals 

of City of Chicago, 149 N.E.2d 480. 

(2) To warrant denlal of permit. 
Md.—^HofCman v. Mayor and City 

Councll of Baltimore, 51 A.2d 269, 
187 Md. 593. 

(3) To establish that applicante 
had operated buildlng as a noncon- 
forming structure in conformity with 
law. 

N.J.—Splckofsky v. Board of Adjust¬ 
ment of Borough of Bast Ruther- 
ford, 60 A.2d 888, 137 N.J.l4iw 494. 
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rest solely on what amounts to nothing more than 
the personal view of the board members,36 althougb, 
in the absence of any provision to the contrary, the 
board may regard any facts learned by its members 
through personal observation to the same extent as 
though such facts had been offered in evidence.^*^ 
Moreover, the board is not bound to adopt the opin- 
ion of the traffic engineer stating that traffic condi- 
tions in vicinity are such that the operation of the 
station would not create an unusual or undue haz- 
ard.^s 

The action of the board must be taken at a proper 
meeting with a sufficient number of members pres- 
ent and voting.^^ In the absence of a provision so 
requiring, the board in passing on an application 
for a Service station or garage permit need not make 
formal findings of the facts on which its action is 
based,^® but under some zoning regulations it has 


been held that the board must make a finding that 
in its judgment the issuance of a permit will not 
be detrimental to the welfare of the community, 
and is reasonably necessary,^^ at least where the 
board acts as an advisory body.^2 Under some pro- 
visions, findings by the board are required only in 
so far as they embrace facts known to the members 
of the board which do not appear in the evidence.^^ 
Refusal of a permit does not amount to a taking of 
property but is merely the denial of a favor.^^ 

§ 259.-Conclusivjeness 

The board may not ordinarily reconsider Jte decision 
In the absence of fraud or mistake uniess there has been 
a change of conditions affecting the right to a permit, 
and it is not concluded by a prior decision which has been 
set aside or which was decided on difTerent grounds. 

As a general rule, the board will not be permit- 
tcd to reopen the matter and reconsider its decision 


38. N.T.—Sibek v. Salim, 132 N.T.S. 
2d 596. 

37. Conn.—Qulf OH. Corp. v. Board 
of Selectmen of Town of Brook- 
field, 127 A.2d 48, 144 Conn. 61— 
Dadukian v. Zoning Bd. of Appeals 
of City of Bridgeport, 68 A.2d 123, 
135 Conn. 706—^Mrowka v. Board of 
Zoning Appeals of Town of Plaln- 
ville, 55 A.2d 909, 134 Cona 149. 

38. Conn.—Gulf Oil Corp. v. Board 
of Selectmen of Town of Brook- 
fileid. 127 A.2d 48, 144 Conn. 61. 

39. Conn.—St John*s Boman Catho- 
llc Church. of Staxnford v. Board 
of Adjustments or Appeals of City 
of Stamford, 8 A.2d 1, 125 Conn. 
714. 

Md.—^Mayor and Council of City of 
Baltimore v. Biermann, 50 A.2d 804, 
187 Md. 514. 

Sdajorlty la/>THiiy 

Where five members of zoning 
board had public meeting on ap¬ 
plication for permit to erect gasoline 
station, and two members voted to 
grant permit, one member voted 
agalnst, and one member and chalr- 
man abstained, vote of two to one 
did not constitute majority wlthln 
statute requiring that application be 
approved by majority of board. 

N.T.—Gollob v. Bevans, 161 N.T.S. 

2d 225, 5 Misc.2d 958. 

Bstoppel 

Property owners appeallng from 
action of zoning board of appeals In 
grantlng gasoUne Service station 11- 
cense were estopped to that 

board dld not grant application where 
board'8 grantlng of application was 
alleged in appeal and admitted by 
answer. 

Conn.—Perdue v. Zoning Board of 
Appeals of City of Norwalk, 171 
A. 26, 118 Conn. 174. 

Besolntloa as action of board. 
Resolutlon grantlng garage permit 


on theory of hardship Is board of ap¬ 
peals* action and cannot be disturbed 
by concurring members* oral state- 
ments. 

N.T.—Sloane v. Walsh, 156 N.E. 668, 
246 N.T. 208, 

DlsqnaUfioation 

(1) Where Interest of three mem¬ 
bers of board of adjustment which 
granted permit to Corporation for 
eonstruction of parking let was toe 
remote to dlsquallfy them, fact that 
|they did not disclose such connec- 
tions prior to hearlng on application 
for permit was of no consequence. 
Tex.—^Moody v. City of University 

Park, CivJlpp., 278 S.W.2d 912, re- 
fused no reversible error, 

(2) Mere fact that the board 
passed on the application of one of 
Its members for permission to erect 
a gasoline station In a dlstrlct did 
not make boaxd*s action improper, 
even though members might have 
avoided criticism by deferring con- 
sideration of application until newly 
constituted board haii taken office, 
where member who made applica^ 
tion dld not participate in the de- 
termination. 

N.T.—Sanders v. Davidson, 17 N.T.S. 
2d 627, 258 App.Div. 1058, afflrmed 
31 N,E.2d 764, 284 N.T. 780. 

Keubev not entitled to vote 
Where zoning board of appeals was 
composed of only four members at 
time of hearlng on application for 
certiflcate of approval for gasoline 
station, flfth member who was sub- 
sequently appointed and who had 
merely read minutes of the preceding 
meeting in relation to application and 
vlsited proposed location but who 
dld not examine all evidence pre- 
sented to other members, was not en¬ 
titled to vote on application, and 
subsequent grantlng of application 
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based on flfth member*s vote was 
illegaL 

Conn.—Watson v. Howard, 86 A.2d 67, 
138 Conn. 464. 

40. Conn.—Perdue v. Zoning Board 
of Appeals of City of Norwalk, 171 
A. 26, 118 Conn. 174. 

Mo.—Summers v. Board of Zoning 
Adjustment of Eansas City, App., 
299 S.W.2d 883. 

aPinding ef undue hardship held not 
required where application for a per¬ 
mit for erection of a gasoline sta¬ 
tion was made under zoning ordi- 
nance provldlng that no gasoline sta¬ 
tion may be erected without a speclal 
permit granted by zoning board of 
revlew of town and that board, in 
acting on such application, shall be 
governed by provisiens of ordinance 
relative to exceptlons, which re¬ 
quire flndings that grantlng thereof 
will serve public welfare and con- 
venlence and will not substantially 
or permanently Injure approprlate 
use of neighboring property. 

R,L—^Radlck v. Zenlng Bd. of Review 
of Town of East Provldence, 126 
A.2d 105. 

41. N. J.—Barry, Inc. v. Board of Ad¬ 
justment of City of Newark, 75 A. 
2d 762, 9 N.J.Super. 629. 

Lehrer v. Board of Adjustment 
of City of Newark, 58 A.2d 265, 137 
N.J.Law 100. 

42. N.J.—Barry, Inc. v. Board of Ad¬ 
justment of City of Newark, 75 
A.2d 752, 9 N.J.Super. 529. 

Lehrer v. Board of Adjustment 
of City of Newark, 58 A.2d 266, 
137 N.J.Law 100. 

43- N.T,—Hopkins v. Board of Ap¬ 
peals of City of Rochester, 39 N.T. 
S.2d 167, 179 Misc. 325. 

44. Cal.—^Regan v. Council of City 
of San Mateo, 110 P.2d 96, 42 C. 
A.2d 801. 
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on an application for a permit or certificate in the 
absence of fraud, surprise, mistake, or inadver- 
tence;^® but it may do so where there has been a 
substantial change of conditions affecting the right 
to the permit.**® The board is not concluded by a 
prior decision which has been set aside as arbi- 
trary and illegal.*^ Furthermore, an application 
for a certificate of approval of a gasoline station 
location may be denied although some years previ- 
ously the board had approved the same location 
for such use and the denial of an application for 
a permit will not preclude the grant of a permit on 
a new application based on different facts or 
changed conditions,*® or on different grounds and 
under a different ordinance.®® 

§ 260. Requisites, Vadidity, Operation^ and 
Effect of Permit 

A garage permit may, in the absence of a statute or 
regulatlon to the contrary, be signed by means of a 


rubber stamp; and a certificate of approval of a location 
as a site for a gasoline station pertains to the sultability 
of the location, and not to the person who proposes to 
sell the gasoline. 

A garage permit may, in the absence of a stat¬ 
ute or regulation to the contrary, be signed by 
means of a rubber stamp.®i A permit for the stor- 
age of automobiles on the same lot on which a tene- 
ment house or hotel is located may be issued when 
authorized by ordinance.®® A certificate of approv¬ 
al of a location as a site for a gasoline station per¬ 
tains to the suitability of the location from which 
the gasoline is to be sold, and not to the person 
or persons who propose to sell it.®® 

Where a petition to use lots as a parking space is 
granted, prima facie any necessity for pursuing 
further the matter of rezoning is superseded in so 
far as the use of the lots as a parking space is con- 
cemed.®* Where a permit expires by its own limi- 
tation it is not susceptible of extension or renewal 


45. Conn.—^Dadukian v. Zonlngr Bd. 
of Appeals of City of Bridgeport, 
68 A.2d 123, 135 Conn. 706. 

Md.—Miles v. McKinney, 199 A. 546, 
174 Md. 661, 117 A.L.R. 207. 

Use for sale of grasoliiie 
Under municipal ordinance pro- 
viding that board of zoningr appeals 
sliall not consider or approve an 
application for a permit withln two 
years after rejectlon of an applica¬ 
tion for a slmllar “permit" for same 
premises, as applied to applicatlons 
for grasoline stations, auoted word 
comprehends use of premises for sale 
of gasoline. 

Md.—Nuova Realty Co. v. Mayor and 
City Council of Baltimore City, 78 
A.2d 766, 197 Md, 266. 

46. Conn.—^Burr v. Rago, 186 A. 444, 
120 Conn. 287. 

Chajages tield i]unifS.cle]Lt to Justlfy 
board of appeals in reversing its de- 
cisions denying permit. 

Conn.—^Burr v. Rago, supra. 

ITew applioatioiL 

If there has been change In physl- 
cal conditlon slnce appeal from de¬ 
nial of application for permit to 
construet garage, new application 
should be flled with building in¬ 
spector. 

N.J.—Sitgreaves v. Board of Adjust- 
ment of Town of Nutley, 54 A.2d 
451, 186 N.J.Law 21. 

47. Conn.’'—Watson v. Howard, 86 A. 
2d 67, 138 Conn. 464—Colonlal Bea- 
con Oil Co. V. Zoning Board of 
Appeals of City of Hartford, 23 
A.2d 161, 128 Conn. 351. 

Absence of majozlty 

Where zoning board’s determlna- 
tion that application for permit to 
erect gasoline station was Invalid 
because there had not been a ma- 
jority vote of board for granting per¬ 


mit, fact that board had new mem- 
ber in place of one who reslgned 
after determlnation would not pre- 
vent reconsideration of matter. 

N.T.—Gollob V. Bevans, 161 N.T.S.2d 
225, 5 Misc.2d 958. 

Effect of actlon to set aside 

Owner’s court action to have order 
of City autherities denying building 
permit to repair garage declared un- 
reasonable did not preclude subse- 
Quent application. 

BAn.—State v, Wade, 278 P. 1067, 
128 Kan. 646. 

48. Conn.—^Dadukian v. Zoning Bd. 
of Appeals of City of Bridgeport, 
68 A.2d 123, 135 Conn. 706. 

Detrimental effects not prevlonsly ap¬ 
parent 

City zoning board of appeal’s 
denial of certificate of approval of 
gasoline station location on applica¬ 
tion made therefor some eighteen 
years after board’s approval of same 
location for such use was not pre- 
cluded by principle that administra¬ 
tive tribunal should not ordinarily be 
permitted to review its own decisions 
and revoke action once taken by it, 
since effect of such use on traffic 
safety and fire hazards might not 
have been apparent at time of pre- 
vieus approval. 

Conn.—^Dadukian v. Zoning Bd. of 
Appeals of City of Bridgeport, su¬ 
pra. 

Held not crltezlon of issue 
Detriment to lot owner Individually 
because of his inability to resume 
gasoline station business on lot is 
not’ criterion for determining issue 
whether clty zoning board of appeals 
acted beyond its powers in refuslng 
approval of such location for sta¬ 
tion on application made some eight- 
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een years after board’s approval of 
location for such use. 

Conn.—^Dadukian v. Zoning Bd. of 
Appeals of City of Bridgeport,. 
supra. 

49. N.C.—^Application of Broughton 
Rstate, 185 S.B. 484, 210 N.C. 62. 

60. N.T.—^Bsdora Realty Corpora¬ 
tion V. Walsh, 240 N.Y.S. 792, 136 
Misc. 476, reversed on other 
grounds 243 N.Y.S. 810, 229 App. 
Div. 866, afflrmed 173 N.K 883, 254 
N.T. 660. 

51. Mass.—Foss v. 'Wexler, 136 N.E. 
243, 242 Mass. 277. 

52. N.T.—^People ex rei. Benedict v. 
Milleman, 218 N.Y.S. 256, 128 Misc. 
367. 

‘located” 

(1) “Located,” within the mean- 
ing of a provision authorizing the 
issuance of a permit for the stor- 
age of automobiles on the same lot 
on which a tenement house or hotel 
is located, means a tenement house 
or hotel which is either in exlstence 
at the time of the application or 
has been designated and assigned to 
occupy a certain plot absolutely by 
one not a stranger to the title. 

N.T.—^People ex rei. Benedict v. Mil¬ 
leman, supra. 

(2) In thls sense, an apartment 
house may be 'located” on a lot by 
the filing of an application for a 
permit and plana of the proposed 
house with the building inspector. 
N.T.—^People ex reL Benedict v. 

Milleman, supra. 

53. Conn.—State ex rei. Gold v* 

Usher, 84 A.2d 276, 138 Conm 

323. 

54. Ark.—City of Little Rock v. 
Griffln, 210 S.W.2d 915, 213 Ark. 
465. 



101 C.J.S, 


§§ 260-261 ZONING 


after its expiration, and when a second permit for 
the same purpose is issued which makes no mention 
of its being an extension or renewal of the first, 
the second permit may not be regarded as an exten¬ 
sion or renewal of the first permit.55 

Illegal or unauthorized permit. A property owner 
is charged with notice of the illegality of a permit 
issued to him after the enactmcnt of a zoning ordi- 
nance prohibiting erection of a filling station;®® 
and an illegal or unauthorized filling station permit 
is a nullity and confers no rights on the permit- 
tee.67 

§ 261, Revocation or Nullification 

A permit for the construction, alteratfon, or use of 
property for a Service station or garage is subject to 
revocation where the permittee has not acted on the falth 
of the permit and has no vested rights thereunder. 

A permit obtained from a municipality for the 
construction, alteration, or use of property for a 
Service station or garage is subject to revocation 
by the proper exercise of the police power vested 
in the municipality,58 Accordingly, where the per¬ 


mittee has not acted on the faith of the permit and 
no substantial work has been done on the structure, 
the permittee has no vested rights and the permit 
may be revoked or nullified by a change in the zon¬ 
ing regulations.5^ 

After such a permit has been granted, however, 
and the permittee has acted on the faith of it and 
made contracts and incurred expenses and liabilities 
or completed a substantial amount of work toward 
the construction of the proposed structure, the per¬ 
mittee has a vested right,^® and the permit cannot 
be revoked in the absence of fraud or deceit or other 
fault on the part of the permittee nor can it be 
nullified by a change in the zoning ordinance.®^ It 
is ordinarily improper to revoke a permit or certifi- 
cate without notice to the owner and an opportunity 
for him to be heard;^^ but there may be instances 
where doing so is not illegal.®^ 

An illegal or unauthorized permit may be re¬ 
voked,at least in the absence of any circumstances 
working an estoppel;^® and it has been held that 
it may be revoked or invalidated notwithstanding 
that a person may have acted on the permit.^7 


55. N.J,—Glordajio v. Mayor and 
Council of Borough of Dumont, 61 
A.2d 245, 137 N.J.Law 740, 6 A.L.R. 
2d 956. 

56. N.J.—Glordano v. Mayor and 
Council of Borough of Dumont, 
supra. 

57- N.jr.—Giordano v. Mayor and 
OouncU of Borough of Dumont, 
supra^ 

N.Y.—Rosenbush v. Eleller, 285 N.T.S. 
636, 247 App.Div. 748, afflrmed 2 
N.E.2d 659, 271 N.T. 282. 

58. U.S.—Geneva Inv, Co. v. City of 
St Louis, C.C.A.MO., 87 F.2d 83, 
certiorari denied 57-S.Ct 795, 301 
IJ.S. 692, 81 L.Ed. 1348. 

N.T.—Crone v. Town of Brlghton, 119 
N.T.S.2d 877. 

Tex.—City of San Antonio v. Humble 
Oil & Reflning Co., Civ.App., 27 
S.W.2d 868, error dismissed. 
Zoniner diange effeoting’ revocation. 

Amended zoning ordinance whereby 
property was transferred from com¬ 
mercia! to residentia! district has 
been held in effect to revoke permits 
previously granted to landowner to 
install gaaoline tanks and pumps and 
to erect filling station. 

U.S.—Geneva Inv. Co. v. City of St. 
Louis, C.aA.Mo., 87 F.2d 83, cer¬ 
tiorari denied 57 S.Ct 796, 301 U.S. 
692, 81 L.Ed. 1348. 

58. Conn.—^Town of Milford v. Com- 
missioner of Motor V^icles, 96 A. 
2d 806, 139 Conn. 677. 

N.H.—‘Winn v. Liamoy Realty Corp., 
124 A.2d 211, 100 N.H. 280. 

Tenn.—Howe Realty Co. v. City of 
Nashville, 141 S.W.2d 904. 176 

Tenn. 406. 


60. N.T.—^Edwards v. City of Water- 
town, 286 N.T.S. 923, 247 App.Div. 
860. 

Pa.—Kahn v. Seeds No. 1, 20 Pa. 
Dist & Co. 361. 

Revocation and nullification of build- 
Ing or use permit generally see 
supra S 244. 

61. Colo.—^Pratt v. Denver. 209 P. 
508, 72 Colo. 51. 

Mich.—Sandenburgh v. Michigamme 
Oil Co., 228 N.W. 707, 249 Mich. 
872. 

N.J.—^Peerless Oil Co. of Pennsyl- 
vania v. Hague, 182 A. 832, 4 N.J. 
Misc. 148. 

N.T.—Robltzek Investing Co. v, Mur- 
dock, 62 N.Y.S.2d 737, 271 App.Div. 
250. motion denied 69 N.E.2d 481, 
296 N.T. 682. afiirmed 72 N.E.2d 
32. 296 N.T. 852—Carpenter v. 

Kreuter, 15 N.T.S.2d 1002, 258 App. 
Div. 808—Edwards v. City of Wa- 
tertown, 286 N.T.S. 928, 247 App. 
Div. 860. 

Tex.—Gulf Refining Co. v. City of 
Dallas, C1V.APP., 10 S.W.2d 151, 
error dismissed. 

62. N.T.—^Robitzek Investing Co. v. 
Colonial Beacon Oil Co., 40 N.T.S.2d 
819, 265 AppJ>iy. 749, appeal de¬ 
nied 42 N.T.S,2d 922, 266 App.Div. 
775—Edwards v. City of Water- 
town, 286 N.T.S. 923, 247 App. 
Div. 860. 

Pa.—Kahn v. Seeds No. 2. 20 Pa. 
Dist &, Co. 365. 

63. N.J.—^Dlckinson v. Busch, 4 A. 
2d 95, 122 N,J.Law 71. 

N.T.—^Robltzek Investing Co. v. Mur- 
dock, 62 N.T.S.2d 737. 271 App. 
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Div. 250, motion denied 69 N.E.2d 
481, 296 N.T. 632, afiirmed 72 N.E. 
2d 32, 296 N.T. 852. 

64. N.J.—Sun Oil Co. v. Borough of 
Bradley Beach, 55 A.2d 778, 186 
N.J.Iiaw 307. affirmed 61 A.2d 236, 
137 N.XLaw 658. 

65. N.T.—Kaltenbach v. Board of 
Standards and Appeals, 8 N.E.2d 
267, 274 N.T. 34. 

Sage V. Hand, 21 N.T.S.2d 17. 
259 App.Div. 1087. 

Pa.—^Vogt V. Borough of Port Vue, 
85 A2d 688, 170 Pa.Super. 526. 
False representatlon by applicant 
for permit to construet filling station 
that plot was in unrestrlcted use 
area, even if innocent, authorized rev¬ 
ocation of permit by commissioner 
of building. 

N.T.—Rosenbush v. Keller. 285 N.T.S. 
636, 247 App.Div. 748, afidrmed 2 
N.B.2d 659, 271 N.T- 282. 

66 . Ky.—Selligman v. Western & 
Southern Life Ins. Co., 126 S.W.2d 
419, 277 Ky. 551. 

Enlargement of miaiLtlLonzed use 
Where owner of nonconforming use 
in residential zone, under a permit 
issued by superintendent of build- 
ings to build a three-car garage, ex- 
pended money thereon, and building 
inspector had inspected the work 
twice, City was not estopped to re¬ 
voke permit as being an enlarge- 
ment of an unauthorized use. 

N.J.—^Adler v. Department of Parks 
& Public Property, Town of Irving- 
ton, 89 A2d 704, 20 N.J.Super. 
240. 

67. N.J.—Giordano T. Mayor and 
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§ 262. In General 

Under some zoning laws an appeal lies to a higher 
board or commission from the decision of the original 
offlclal or board on an appllcation relating to a permit or 
certificate. 

Under some zoning laws an appeal lies to a higher 
board or commission from the decision of the 


original official or board on an application relating 
to a permit or certificate,and the power to re- 
view such a decision may be vested exclusively in 
the designated board.®® Accordingly such appeal 
may be taken by an aggrieved party from a deci¬ 
sion granting,*^® or denying a permitti or may be 
taken by an aggrieved party from a decision revok- 


Council of Borouirh of Domont, 61 
A.2d 246, 187 N.JXaw 740, 6 

A.L.R.2d 956. 

Pa.—Vogt V. Borough of Fort Vue, 
85 A.2d 688, 170 PcuSuper. 526. 

68. Cal.—^Lindell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, 144 P.2d 4, 28 
C.2d 303. 

Conn.—Comley t. Boyle, 162 A. 26, 
116 Conn. 406. 

111.—Cann v. City of ChicaiTO, 241 
111.App. 21. 

Mass.—^Lambert v. Board of Appeals 
of City of Lowell, 8 N.B.2d 784, 
295 Mass. 224. 

N.Y.—^Towne v. Sherk, 13 N.T.S.2d 
153. 257 App.Dlv. 983, affirmed 23 
N.E.2d 18. 281 N.Y. 686—People v. 
Walsh, 196 N.Y.S. 672, 203 App.Dlv. 
468. 

Van Auken v. Kimmey, 252 N.Y. 
S. 329, 141 Misc. 105—In re Allerad 
Realty Corporation, 244 N.Y.S. 631, 
138 Misc. 232—Gordon v. Board of 
Appeals of City of Schenectady, 225 
N.Y.S. 680, 131 Misc. 346. 

Hilton V. Board of Appeals of 
City of Geneva, 18 N.Y.S.2d 213. 
N.C.—^In re Fine Hili Cemeteries, 15 
S.E.2d 1, 219 N.C. 736. 

Tenn.—^Howe Realty Co. v. City of 
Nashville, 141 S.W.2d 904, 176 

Tenn. 405. 

Tex.—Washington v. City of Dallas, 
Civ.App.. 159 S.W.2d 679. 

43 C.J. p 348 note 70. 

To emergenoy honsing oonunisslon 
Mass.—Opinion of the Justices, 73 
N.E.2d 881, 321 Mass. 759. 

69. N.Y.—In re Kalen, 289 N.Y.S. 
68, 248 App.Div. 777. 

70. Ga.—^Ledbetter v. Callaway, 87 
S.E.2d 317, 211 Ga. 607. 

IlL—Flick V. Gately, 65 N.E.2d 137, 
328 I11.APP. 81. 

lowa.—Call Bond & Mortgage Co. v. 
Sioux City, 269 N.W. 33, 219 lowa 
672. 

Md.—^Akers v. Mayor and City Coun- 
cil of Baltimore, 20 A.2d 181, 179 
Md. 448. 

Mass.—Colabufalo v. Board of Appeal 
or r-ity of Newton, 143 N.B.2d 636. 
N.Y.—^Retoske v. Boettger, 290 N.Y. 

S. 957, 249 App.Div. 624. 

**Per8oa aggrieved” 

<1) Spirit and intent of zoning 
oombined with Justice itself require 
that statute allowing any person ag¬ 
grieved by an ofiQlcer, departxnent, 
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board, or bureau of the village to 
take an appeal to the board of ap¬ 
peals be given the broadest possible 
Interpretation. 

N.Y.—^Horan v. Board of Appeals. 

Village of Scarsdale, 164 N.Y.S.2d 

543, 6 Misc.2d 671. 

<2) “Person aggrieved** under such 
a statute is a person directly alfected 
by the action of the administrative 
ofSlcial or board charged with en- 
forcement of the ordinanca 
Ind.—^Fidelity Trust Co. v. Downing, 

68 N.E.2d 789, 224 Ind. 457. 

(3) Where appeal was taken by 
adjoining land owner who made no 
special showing of injury or dam- 
age, acceptance by zoning board of 
appeals of jurisdiction of appeal was 
not unreasonable or arbitrary. 

N.Y.—^Bdward A. Lashins, Inc. v. 

Griffln, 132 N.Y.S.2d 896. 

(4) On the face of it, without proof 
of special injury or damage, an own¬ 
er of property has suflQLcient interest 
to enable him to appeal determina- 
tion permitting an unauthorized zon¬ 
ing use of adjoining premises and is 
an aggrieved person entitled to ap¬ 
peal. 

N.Y.—^Bdward A. Liashins, Inc. v. 

Griffln, supra. 

(6) Fersons living in homes located 
within flve hundred feet of premises 
for which village building inspector 
had issued a building permit for 
erection of shopping center which 
allegedly would not be in compliance 
with zoning ordinances and would 
not promote the general health and 
welfare were “aggrieved persons’* en¬ 
titled to take an appeal to village 
board of appeals. 

N.Y.—^Horan v. Board of Appeals, 

Village of Scarsdale, supra. 

(6) Action of the board in refusing 
to accept the appeal of the petitioners 
and in deciding as a matter of law 
and without a hearing that peti¬ 
tioners are not “aggrieved persons*’ 
entitled to take an appeal was arbi¬ 
trary, capricious, and without legal 
basis. 

N.Y.—Horan v. Board of Appeals, 

Village of Scarsdale, supra. 

Treated as prooeeding by olty in owr 
behalf 

Even though proceeding, for re- 
view of building in8pector*s action in 
issulng permit, was Instigated by 
complalnt of private citizens, it i 
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would be treated, for purposes of 
determlning whether it had been 
timely brought, as a proceeding by 
City In Its own behalf, where ob- 
jectors were not represented by coun- 
sel and did not conduct thelr own 
case, and Instead city attomey con- 
ducted Inquisltion, calling as wit- 
nesses the building inspector, two of 
the objectors, the city plannlng su¬ 
perintendent and the permittee. 

Wls.—State ex rei. A. Hsmek & Sons 
Co. V. Board of Appeals of City of 
Racine, 64 N.W.2d 741, 267 Wls. 
309, vacated on other grounds 66 
N.W.2d 623, 267 Wis. 309. 

Sffect of mayox^s approval 
Board of zoning appeals is au- 
thorized to entertaln appeal from 
building englneer*s granting of per¬ 
mit to use building for a particular 
purpose. notwithstanding mayor'8 ap- 
proval of such use has been obtalned 
as required. 

Md.—Cook V. Howard, 141 A. 840, 165 
Md, 7. 

71- Mo.—State ex reL Beacon Court 
V. Wind, App., 309 S.W.2d 663. 

N.Y.—^Beckmann v. Talbot, 15 NJB3.2d 
556, 278 N.Y. 146, reargument de- 
nied 16 N.E.2d 849, 278 N.Y. 700. 

Flanagan v. Zoning Bd. of Ap¬ 
peals of Village of Bayville, 149 N. 
Y.S.2d 666, 2 Misc.2d 922, affirmed 
161 N.Y.S.2d 618, 1 A.D.2d 979. 

Wemer v. Elasotsky, 158 N.Y.S.2d 
106—Concordia Collegiate Institute 
V. Miller, 88 N.Y.S.2d 825, afflrmed 
93 N.Y.S.2d 922, 276 App.Div. 872. 
reargument and appeal denied, 94 
N.Y.S.2d 829, 276 App.Div. 918, re- 
versed on other grounds 93 N.E.2d 
632, 301 N.Y. 189, 21 A.D.R.2d 544. 
N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 87 S.E.2d 128, 
226 N.C. 107, 168 A.L.R. 1. 

Pa.—^Miller v. Zoning Bd. of Mlddle- 
town Tp., Com.PL, 2 Bucks Co. 237. 
Ezolnstveness of remedy 
The procedure prescribed by stat¬ 
ute as the course to be followed by 
one whose application for a permit 
to alter a building has been refused 
must be followed to the exclusion of 
other remedies. 

Mass.—^Bellevue Hbtel Co. v. Build¬ 
ing Com*r of Boston, 12 NJB].2d 94, 
299 Mass. 73. 

Other reanedy avallable to oo-party 
Petltion and appeal, from building 
commiSBioner*8 decision denying par- 
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ing72 a permit, although in the absence of statutcs 
authorizing the remedy, aggrieved landowners have 
no remedy by appeal from the action of a building 
commissioner in granting a permitJ^ It has been 
held that a board of appeals has no jurisdiction to 
review a decision which is a nullity,'^^ or a deter- 
mination as to matters or acts under invalid regu- 

lations.^5 

Ordinarily such an appeal must be predicated on 
a decision of an administrative body or official on 
an application made to it,76 and it has been held 
that an ordinance empowering a board to adopt 
rules necessary to carry into eifect the provisions 
of the zoning ordinance and to review rulings of 
the building inspector does not invest the board, on 


its own motion, with appellate jurisdiction for the 
purpose of reviewing the legal or equitable charac¬ 
ter of the building inspectores act in allowing a 
building permit;77 but where the original board, 
such as the department of public works, refuses to 
issue a permit, and informs the applicant that he 
must go to the board of zoning adjustment, and 
the applicant requests the latter to issue the permit, 
there is such an application to the department and 
such a denial of the application and such an appeal 
to the board as gives the board authority to act.78 

The appeal may be made only to a duly author- 
ized board on which appellate jurisdiction has been 
conferred.79 Statutes and zoning ordinances au- 


mlt, by both fuel company and rall- 
road, were not barred because rall- 
road, if alone Interested, ml^ht have 
proceeded under another statute to 
obtain relief from the department of 
Public Utilities. 

Mass.—^Marinelli v. Board of Appeal 
of Buildingr Department of City of 
Boston, 175 N.E. 479, 275 Mass. 
169. 

Held revlewablft dadsioiL 
Where buildingr inspector unequiv- 
ocally denied application for permit 
on grround that construction would 
violate zoning ordinance, his denial 
and statement that variance was 
needed before building permit could 
be issued constituted a decision from 
which an appeal might be taken by 
application to village zoning board of 
appeals for variance. 

N.Y.—^Hunter v. Board of Appeals of 
Village of Saddle Hock, 168 N.Y.S. 
2d 148, 4 A.D.2d 961. 

Denial by village building inspector 
Village building inspector who re- 
fused to grant building permit and 
certiflcate of occupancy was an ‘‘ad¬ 
ministrative official" wlthln section 
of village law authorizing appeals 
to board of appeals from determina- 
tion of administrative official charged 
with enforcement of ordinance. 

N.Y.—Weiss v. Village of Liinden- 
hurst, 144 N.Y.S.2d 228. 

BedTUsal to entertain appeal held vlo« 
lation of law 

In proceeding on application for 
permission to construet gypsum man- 
ufacturing piant in an area devoted 
mostly to scattered llght industry 
and agriculture, zoning board of ap¬ 
peals had Jurisdiction of appeal from 
decision of township board denying 
application, and refusal of board to 
entertain appeal was in vlolation of 
law. 

Mich.-—Certain-Teed Products Corp. 
v. Paris Tp., 88 N.W.2d 705, 351 
Mich. 434. 

72. N.Y.—^Huron Place Corp. v. 


Schnieder, 159 N.Y.S.2d 733, 3 A.D. 
2d 722. 

73. Mass.—^Tranfaglia v. Board of 
Appeals of Winchester, 35 N.E.2d 
481, 306 Mass. 619—Tranfaglla v. 
Building Commissioner of Win¬ 
chester, 28 N.B.2d 537, 306 Mass. 
495—Petros v. Superintendent of 
Bulldlngs of Lynn, 28 N.B.2d 233, 
306 Mass. 368, 128 A.L..R. 1210— 
Turner v. Board of Appeals of 
Town of Milton. 25 N.B.2d 203, 
305 Mass. 189. 

74. R.I.—M. & Ii. Die & Tool Co. 
V. Board of Review of City of New- 
port, 76 A.2d 537, 77 R.L 443. 

75. N.Y.—Melita v. Nolan, 213 N.Y. 
S. 674, 126 Mlsc. 345. 

76ta Conn.—^Kelley v. Board of Zon¬ 
ing Appeals of New Haven, 13 A.2d 
676, 126 Conn. 648. 

N.Y.—^Kaufman v. City of Glen Cove, 
45 N.Y.S.2d 63, 180 Mlsc. 349, af- 
flrmed 42 N.Y.S.2d 608, 266 App.Div. 
870. 

Wyler v. Bckert, 73 N.Y.S.2d 789. 
Ohio.—^Vandervort v. Slsters of Mer- 
cy of Cincinnati, 117 N.B.2d 51, 97 
Ohio App. 153. 

Pa.—^Pox V. Warrington Tp. Zoning 
Bd., 3 Pa.Dlst. & Co.2d 1. 

Wetherlll v. Zoning Bd. of Ad¬ 
justment, Com.Pl., 6 Buclcs Co. 264 
—^Pox V. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 4 Bucks Co. 260— 
XJrquhart v. TredyfCrln Tp. Sup’rs, 
Quar.Sess., 6 Chest.Co. 104. 

R.I.—Garreau v. Board of Review of 
City of Newport, 63 A.2d 214, 75 
R.I. 44. 

Frooeedings held to invoke appellate 
power of board 

(1) Appeal to town board of ap¬ 
peals from building inspectores Inter- 
pretation of building zone ordinance, 
resulting in denial of application for 
permit to erect a motel on applicant*s 
property, invoked appellate power of 
board and not its power to vary 
terms of ordinance. 
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N.Y.—^Hlnna v. Board of Appeals of 
Town of Hempstead, 170 N.Y.S.2d 
12 . 

(2) Where zoning board of appeals, 
in affirming building lnspector’s de- 
termination granting permit for com- 
merclal sand and gravel pit, acted on 
erroneous legal interpretation of sec¬ 
tion of zoning ordinance and not in 
ezercise of its discretion as on an 
application for a variance or similar 
relief, hearing on appeal from build¬ 
ing inspector’s determlnation could 
not be considered to have been a 
hearing on application for variance 
or the like. 

N.Y.—Bayley v. Adams, 105 N.Y.S.2d 
652, 278 App.Div. 962, afflrmed 106 
N.B.2d 57, 303 N.Y. 967. 

77. N.J.—^D. Giordano Sons v. Cili- 
bertl, 91 A.2d 638, 22 N.J.Super. 179. 

78. Mo.—State ex rei. Beacon Court, 
Inc. V. Wind, App., 309 S.W.2d 663. 

79. N.J.—^Kantorowltz v. Bigelow, 
Sup., 130 A. 811, 102 N.J.Law 13— 
Losick V. Blnda, 130 A. 637, 102 
N.J.Law 167. 

Greenstein v. Bigelow, 135 A. 661, 
6 N.J.Misc. 124. 

Pa.—^Application of Devon Show 
Grounds, Inc., Com.Pl., 5 ChestCo. 
120 . 

Board abollshed 

Where zoning board of appeals, re- 
versing flnding of building super¬ 
intendent denying permit, had been 
abollshed by statute, proceedlngs on 
appeal and resulting Judgment were 
nulllties. 

N.J.—Smith V. Rearny Zoning Board 
of Appeals, 143 A. 151, 6 N.J.Misc. 
964. 

Fartloular boards 

(1) Under building code provisions 
that there shall be no appeal to 
board of building appeals where ap¬ 
peal lies to zoning board of ad- 
Justments under provisions of zoning 
ordinance, board of adjustment had 
Jurisdiction to review act of build¬ 
ing commissioner in refuslng to re- 
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thorizing the board of zoning appeals to vary or 
modify the terms of the ordinances in case of prac- 
tical or unnecessary hardships do not render a 
showing or claim of undue hardship or practical 
difficulty a prerequisite to the board^s review of a 
refusal of a permit.^® 

Effeci of appeaL Under a statute so providing, 
an appeal to the board or commission stays ali 
proceedings in furtherance of the action appealed 
from,si and, after an appeal is taken from the 
refusal to grant the permit, the permit cannot be 
granted until the board of appeal or adjustment has 
disposed of the appeal by some official act.^^ 

Withdrawal of appeaL After an appeal has been 
taken to the board or commission from the refusal 
to issue the permit, and various parties in interest 
have appeared and been heard, complainant cannot 
withdraw the appeal without the consent of the mu- 
nicipal Corporation or the officer from whose ac¬ 
tion the appeal is taken.83 

Arbitration. Under some provisions an appeal 
from a decision of an administrative body or offi¬ 
cial may be in the form of arbitration proceedings 


ZONING §§ 262-263 

in the prescribed mannen*^ 

Laches or estoppeL Where an appeal from the is- 
suance of a permit is taken within the time allowed 
therefor, reliance on the permit in the time inter- 
vening between its issuance and the taking of the 
appeal will not suffice to sustain a plea of estoppel,*® 
nor will laches be found under the circumstances.^® 
A township is not estopped to contest the jurisdic- 
tion of its board of adjustment to hear an appeal 
from the township building inspectores refusal to is¬ 
sue a certificate of occupancy for certain premises 
to persons without a valid building permit.^7 

§ 263. Nature and Extent of Jurisdiction on 
Appeal 

In exercising its appellate Jurisdiction on review of a 
decision relating to a permit, the board is vested with 
judiciai or quasi-judiciai powers, and, subject to review 
by the courts, its decislons are final and may not be coN 
lateraiiy attacked. 

In exercising its appellate jurisdiction on review 
of a decision relating to a permit or certificate, 
the board has been held to be vested with judiciai 
or at least quasi-judicial and discretionary powers,^^ 


voke alteration permit to allow resl- 
dence to be converted to funeral 
parior, as real issue was whether 
there was right to use different from 
that for which property was zoned, 
and board’s revocation of alteration 
permit was also, In effect, revocation 
of occupancy permit for same use, 
although more appropriate procedure 
would have been to revoke expressly 
both permits. 

Mo.—^Veal v. City of St. Louis, 289 
S.W.2d 7. 366 Mo. 836, 

(2) City zoning ordinance provid¬ 
ing for right of appeal to board of 
appeals by any person aggrleved by 
decision of inspector of buildings, 
and providing that other ordinances 
pertaining to same subject matter 
should remain in full force and 
effect unless clearly inconslstent, 
superseded right of appeal to board 
of aldermen under prior building or¬ 
dinance. 

Mass.—Massachusetts Feather Co. v. 
Aldermen of Chelsea, 120 N.£.2d 
766, 331 Mass. 527. 

80. Mich.—Mitchell v. Grewal, 61 
N.W.2d 3, 338 Mich. 81. 

81. N.J.—Gibbs Bldg. & Const. Co. 
V. Town of Belleville, 135 A. 333, 
100 N.J.Eq. 240. 

ZSztexLt of stay 

Under town law provision that ap¬ 
peal to zoning board of appeals stays 
ali proceedings in furtherance of ac¬ 
tion appealed from, the status quo is 
to be maintained pending appeal, and 
where appeal was taken from action 
of manager of building department in 


issuing building permit, pending de- 
termination of appeal, only the Is¬ 
suance of the building permit and 
nothlng else was stayed. 

N.T.—Blum V. O^Connor, 163 N.T.S.2d 
516, 6 Misc.2d 641. 

Bule held Inapplicable to appeal 
from issuance of permit as a resuit 
of judiciai action in a mandamus 
proceeding. 

Pa.—^Lower Merion Tp. v. Frankel, 
67 A.2d 900, 368 Pa. 430. 

Bevlew In. oonrts 

(1) While appeal is pending before 
board of adjustment, neither act ap¬ 
pealed from nor action pemling flnal 
disposition is reviewable in courts. 
N.J.—Ostrowsky v. City of Newark, 

139 A. 911, 102 N,J.Eq. 169. 

(2) Judiciai review of proceedings 
of boaJTds of appeal or adjustment 
see infra § 328. 

88. N.J.—Gibbs Bldg. & Const. Co. 
V. Town of Belleville, 136 A 833, 
100 N.J.Eq. 240. 

83. N.J.—Gibbs Bldg. & Const. Co. v. 
Town of Belleville, supra. 

84, Conoltislveness of arbitration 

and award 

(1) Arbitrators’ award, authorized 
by ordinance, upholding mayoi^s rev- 
ocation of building permit, held 
conclusive, in absence of reservation 
of right of appeal. 

Tex.—City of San Antonio v. Robert 
Thompson & Co., Civ.App., 30 S.W. 
2d 339, error dismissed Robert 
Thompson & Co. v. City of San 
Antonio, Com.App., 44 S.W.2d 972. 
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(2) Where village, on builder's ap¬ 
peal from decision of building com- 
missloner refusing to issue build¬ 
ing permits, took part in the selec- 
tion of arbitrators as provided by 
village ordinance, appeared and took 
part in the hearlng, made no objec- 
tion and made no showing as to rea- 
sons that might have been urged 
against the issuance of permits. In 
absence of fraud, village and build¬ 
ing commissioner were estopped to 
deny authority of arbitrators and 
Justness of award. 

111.—^People ex rei. Baltls v. Village 
of Westchester, 61 N.E.2d 990, 320 
IlLApp. 639. 

85. N.J.—Jantausch v. Borough of 
Verona, 124 A2d 14, 41 NJ.Super. 
89, afflrmed 131 A2d 881, 24 N.J. 
326. 

88. NJ.—Jantausch v. Borough of 
Verona, supra. 

Expenditure in rellaxLoe on. permit 
Rule of the text was applied in a 
case where a building permit was 
granted October 11, and an appeal 
was taken November 3, after the 
permittes had spent three thousand 
dollars in reliance on the permit. 
N.J.—Jantausch v. Borough of Vero¬ 
na, supra. 

87. NJ.—Cella v. Cedar Grove Tp., 
133 A2d 389, 45 NJ.Super. 585. 

88. Ga.—Gay v. City of Lyons, 74 
S.E.2d 839, 209 Ga. 599. 

NJ.—^Harrison v. Board of Adjust¬ 
ment of Town of Montclalr, 142 A 
853, 6 NJr.Mlsc. 570. 
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and, subject to review by the courts, discussed infra 
§ 328, its decisions are finales and may not be collat- 
crally attacked.®^ 

Under some provisions the function of the board 
is limited to consideration of applications, excep- 
tions, and variances on appeal from decisions of the 
building inspector,and the board is limited to de- 
termination of whether the officer whose decision is 
appealed from applied the zoning* ordinance cor- 
rectly.®^ Under other provisions the board is under 
no restrictions in its consideration of the matter;^3 
it is not limited to a determination of whether 
the ordinances regulating the permit procedure 
have been complied with,^^ but is given ali the 
powers of the oflEcers from whom the appeal is 
taken,^5 and has jurisdiction to hear the entire 
controversy^® de novo,^*^ and to draw its own con- 
clusions from conflicting evidence before it^^ So 
it has been said that an application to the board 
of appeals on appeal from an order of an adminis- 
trative officer refusing a building permit as contrary 
to the zoning resolution is not strictly an appeal, 
although it is so designated,^^ but presents a mat- 
ter within the original jurisdiction of the board 


to vary the resolution,^ and that the board has juris¬ 
diction to treat the case as an application for a 
variance.* 

The board deals strictly with zoning, which de¬ 
termines how an owner can use or not use his 
land,® and has no authority to construe the state 
Corporation law,^ or the municipal building code,® 
or to deal with a refusal to issue a certificate of oc- 
cupancy where the refusal was not predicated on an 
infraction of the zoning law, but was occasioned 
by noncompliance with the requirements as to sub- 
division, namely, lack of proper Street facilities.® 
Moreover it has no power to pass on the validity 
or invalidity of ordinances,^ 

§ 264. Procedure 

The procedure prescribed by statute for an appeal to 
a reviewing board from the decision of an administrative 
officer relating to permits or certlficates is exclusive, and 
there must be substantiai compiiance with the rules gov- 
ernlng the time and manner of taking the appeal. 

The procedure prescribed by statute for an ap¬ 
peal to a reviewing board from the decision of an 
administrative officer relating to permits or certifi- 
cates is exclusive,® and there must be substantiai 


N.C.—In re Pine Hili Cemeterles, 16 

S.B.2d 1, 219 N.C. 785. 

Tex.—^W^ashlngton v. City of Dallas, 
Clv,App., 169 S.W.2d 679, 

Aotlon of 1x>ara beld not to constitute 
lefiTislatlon 

On appeal from decision of build- 
ins: inspector denyinsr permit, actlon 
of board of appeals under local zon- 
Ing* ordinance in permitting substi- 
tutlon of a new servlce station build¬ 
ing for, or extension or alteration of, 
partlcular building or structure ex- 
isting as nonconforming use, was not 
In nature of legislation, but was ex- 
ercise of discretionary determination 
properly vested in administrative 
board. 

N.T.—Fox V. Adams, 134 H.T.S.Zd 
534. 

89. Tex.—-Washington v. City of 
Dallas, Civ.App., 169 S.W.2d 679. 

Determination of faots by board 
of adjustment, acting in a judlclal 
capacity, is conclusive if supported 
by evidence. 

K.J.—^Meixner v. Board of Adjust¬ 
ment of City of Newark, 37 A.2d 
678, 131 N.J.L.aw 699. 

N.a—In re Pine Hili Cemeterles, 16 
S.B.2d 1, 219 N.C. 786. 

90. N.C.—State v. Roberson, 150 S.E. 
674, 198 N.C. 70. 

91. Colo.—^Board of Adjustment of 
City and County of Denver v. Abe 

* Perlmutter Const. Co., 280 P.2d 
1107, 131 Colo. 280. 


92. N.T.— J. Ii. Hennessy Associates, 
Inc. V. GrifOn, 166 N.Y.S.2d 378. 

aardshlp, trafllo congestion, and ef- 
f ect on valne 

Town zoning board of appeaJs, on 
appeal from action of building in¬ 
spector on request for building per¬ 
mit, should not have considered 
hardshlp, traffic congestion, and ef- 
fect on value of nelghboring proper- 
ties. 

N.T.—J. Ii. Hennessy Associates, Inc. 

V. Griffln, supra. 

98. Cal.—^Lindell Co. v. Board of 
Permit Appeals of City and Coun¬ 
ty of San Franclsco, 144 P.2d 4, 23 
C.2d 303. 

Hasdship and necessity 
Hearlng of an appeal from the is- 
suance of a building permit is the 
occasion for consideration of the 
questlon of hardshlp and necessity, 
and the board can consider such evi¬ 
dence on the appeal. 

N.T,—^Application of Furlong, 111 N. 
Y.S.2d 398. 

94. Cal.—^Lindell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, 144 P.2d 4, 23 C. 
2d 803. 

96. Neb.—^Rondsa v. Fogarty, 41 N. 

W. 2d 746, 152 Neb. 467. 

R.I—AJootian v, Zoning Bd. of Re¬ 
view of City of Providence, 132 A. 
2d 836. 

Wyo.—^In re Mcinemey, 84 P.2d 36, 
47 Wyo. 268. 


96. Cal.—^Lindell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, 144 P.2d 4, 23 
C.2d 303. 

97. Mo.—Brown v. Montgomery, 193 
S.W.2d 23, 364 Mo. 1041. 

98. Cal.—Lindell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, 144 P.2d 4, 23 
C.2d 303. 

Mo.—Brown v. Montgomery, 193 S. 
W.2d 23, 854 Mo. 1041. 

99. N.T.—People v. Walsh, 199 N.T. 
S. 634, 120 Misc. 467. 

1. N.T.—^People v. Walsh, supra. 

2. R.I. — -AJootian v. Zoning Bd. of 
Review of City of Providence, 132 

A. 2d 836. 

3. Md.—^Norwood Heights Imp. 

Ass’n V. Mayor and City Council of 
Baltimore, 72 A.2d 1, 196 Md. 1. 

4. Md. — ^Norwood Heights Imp. 

Ass*n V. Mayor and City Council 

of Baltimore, supra. 

5- Md.—^Norwood Heights Imp. 

Ass’n V. Mayor and City Council 
of Baltimore, supra. 

6. N.J.—Cella v. Cedar Grove Tp., 
133 A.2d 389, 45 N.J.Super. 685. 

7. Ga.—Gay v. City of Lyons, 74 S. 

B. 2d 839, 209 Ga. 599. 

8. Pa.—City of Philadelphia v. 
Wyszynski, 112 A.2d 327, 381 Pa. 
153. 

Schaub V. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A. 
2d 292, 180 Pa.Super. 106. 
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compliance with rules goveming the time* and 
manneri® of taking the appeal. The petition for ap- 
peal must set out specifically the facts which peti- 
tioner contends show a violation of the zoning 
ordinance.li Notice of the appeal is generally re- 
quired,!^ and stich notice should be filed with the 
board of appeals and the officer from whom the 
appeal is taken,i^ and should specify the grounds 
of appeal ;i^ but where it does not appear that com- 
plaining property owners have been prejudiced by 
reason of the failure of the notice of appeal to 
specify the grounds of appeal, and objection to the 
deficiency is raised for the first time after full 
hearing, the proceedings will not be voided on this 


ground.15 

§ 265. -Hearing and Evidence 

Although under some provisione the power of the 
board reviewlng an admi-nistrative decislon relating to 
permita or certiflcates to grant a hearing de novo le dls- 
cretlonary, ordinarily there must be a formal and proper 
hearing on due notice, and evidence must be Introduced. 

Although under some provisions the power of the 
board, as a reviewing body reviewing an adminis¬ 
trative decision relating to permits or certificates, 
to grant a hearing de novo is discretionary, and not 
mandatory,!® ordinarily there must be a formal and 
proper hearingi*^ on due notice.i* Evidence must 


9. N.J.—Ostrowsky v. City of New- 
ark, 139 A. 911, 102 N,J.E< 1 . 169. 

N.T.—^Application of Kalen, 15 N.T. 
S.2d 646, 258 App.Div. 798. 

10. N.J.—Dicklnson v. Inhabltants 
of City of Plainfield, 176 A. 716, 13 
N.J.Misc. 260, affirmed 184 A. 195, 
116 N.J.Law 336. 

ITecesslty of flartag procednral roles 
Failure of board of adjustment, 
actingr under zoning: ordlnance, to 
provide by rule for procedure before 
it on appeal from decision of super¬ 
intendent was not cause for com- 
plaint by property owner where her 
rights were fully protected under 
statute regmlatlng: the taking: of such 
appeals. 

K.H.—Sundeen v. Hog:ers, 141 A. 142, 
83 K.H. 253, 57 A.L.H. 950. 

11. Md.—^Norwood Heig:hts Imp. 
Ass*n V. Mayor & City Council of 
Baltimore, 73 A.2d 529, 195 Md. 368. 

Petition hdld fataUy defective 
Petition on appeal from approval 
of application for building permits 
alle^dng: that drawlng:s submitted by 
ai^licant violated certain sectlon of 
zoning: ordinance without stating: 
facts as to how sectlon was violated. 
Md.—^Norwood Heig:hts Imp. Ass’n v. 
Mayor & City Council of Baltimore, 
supra. 

12. Del.—Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 
Terry 13, 

Hotiee of appeal held insufficient 

(1) In General. 

Wis.—State ex rei. Russell v. Board 
of Appeals of yillage of Prairie du 
Sac, 27 N.W.2d 378, 250 Wis. 394, 

(2) Even though notice was not 
required to be given to public of 
appeals to zoning board, once the 
board undertook to give notice, it de- 
volved on board to give such notice 
as would reasonably apprise public 
of premises involved, and where 
board failed to state which of two 
maps was referred to and gave wrong 
distance of property from etreet, no- 
tica was insufllcient. 


M. T.—Dletz v. Remington, 118 N.T.S. i 
2d 177. 

Xiack of notioe held immaterial 
Where zoning law was unreason- 
ably applied, property owner^s lack 
of notice of intention to appeal to 
zoning board was immaterial. 

Ga.—^Pauss v. McConnell, 167 S.B. 
626, 172 Ga. 444. 

Waiver of ohjections to suffloiency 
Objections to suffici ency of notice 
of appeal may be waived by partici- 
pation in appeal and in hearing and 
arguments. 

N. Y. — ^EUlton V. Board of Appeals of 
City of Geneva, 18 N.Y.S.2d 213. 

13. N.Y.—^Liapham v. Roulan, 169 N. 
Y,S.2d 346. 

Pazpose of statute is to set the of¬ 
ficer in motion to transmit to board 
of appeals all papers constltuting rec- 
ord on which action appealed from 
was taken. 

N.Y.—^Lapham v. Roulan, supra. 
Waiver of fUlng 

Where superintendent of buildings 
and zoning knew of property owner's 
desire to appeal from his ruling re- 
jecting application for building per- 
mit and transmitted papers constitut- 
ing record on which action was tak¬ 
en to board of appeals of City with¬ 
out formal filing of notice of appeal 
and board entertained appeal on such 
papers, and neither superintendent 
nor board objected to the informal 
procedure, they waived statutory 
pro Vision that notice of appeal shall 
be filed with officer from whom ap¬ 
peal is taken and with board of ap¬ 
peals. 

N.Y.—^Lapham v. Roulan, supra. 

14. Del,—^Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 Terry 
13. 

Notioe not to he iudged harshly 
Notice of appeal to board of ap¬ 
peals from decision of planning 
board, which notice is refiuired by 
statute merely to specify grounds for 
appeal, is not to be judged as harsh- 
ly and as rigorously as pleading in 
civil action. 


N.Y.—^Hilton V. Board of Appeals of 
City of Geneva, 18 N.Y.S.2d 213. 

15. Del.—Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 Terry 
18. 

16. Cal.—^Meyers v. Board of Sup'rs 
of Los Angeles County, 243 P.2d 
38. 110 C.A.2d 623. 

Board held not to have ezceeded 
Jnrisdiotion in denying hearing de 
novo. 

CaL—^Meyers v. Board of Sup’rs of 
Los Angeles CoTinty, supra. 

17. IlL—Plick V. Gately, 65 N.E.2d 
137, 328 I11.APP. 8L 

18: Mass.—Opinion of the Justices, 
73 N.B.2d 881, 321 Mass. 759. 
Mich.—^Baura v. Thomasma, 32 N.W. 

2d 369, 321 Mich. 139. 

N.J.—^Roberts v. Board of Adjust¬ 
ment of Borough of Fort Lee, 61 
A.2d 896, 1 N.J.Super. 29. 

Hendey v. Ackerman, 136 A. 738, 
103 N.J.Law 306, followed in Mar- 
vin V. Board of Adjustment of 
Town of Westfleld, 137 A. 924, 5 
N.J.Misc. 668. 

Begnlrement held Jnrlsdictional 
N.J.—Oliva V. City of Garfield, 62 A. 

2d 673, 1 N.J. 184. 

Notioe to assigrnee 
Assignee of building permit is not 
entitled to notice of hearing on re- 
view unless notice of assigmment ia 
given to municipality. 

N.J.—Ostrowsky v. City of Newark, 
139 A. 911, 102 N.J.Bq. 169. 

Officer as interested party 
Under statute providing that ap¬ 
peals to board of adjustment may be 
taken by any officer, department, or 
board of the municipality or by «my 
person having substantial interest in 
any decision of administrative officer 
or agency, official whose decision is 
appealed from is an interested party 
who must receive notice and be given 
opportunity to be present at the 
hearing of such appeal, and if no 
such notice is given to such official, 
proceeding of board is not valid. 

Ga.—^Ledbetter v. Roberts, 98 S.E.2d 
I 654, 95 Ga.App. 662. 
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be introduced before the board so as to furnish a 
basis for its decision,^^ and the evidence on which 
the board acts must be sufficient to sustain its de- 
cision or findings .20 Where the board ordered a 
permit and considered ali objections to its order as 
proved, its refusal to grant a continuance to present 
additional evidence was not prejudicial.^! 

§ 266. Disposition 

The action of the board on appeal must conform to 
the laws and regulations applicable to the case, but un¬ 
der regulatione so provlding It may, In the exerclse of an 
Independent Judgment In the matter, affirm, modify, or 


overrule the decision appealed from, or make such deter* 
mfnatfon as shouid be made. 

The action of the board on appeal must not ex- 
ceed its power or authority and must conform to 
the laws and regulations applicable to the case .22 
Although under some statutes the board may deny 
the appeal,23 under other statutes, it is held that 
it has no right to grant or deny the appeal,24 but 
shouid only aflSrm, reverse, or modify the decision 
appealed from.25 So under some provisions the 
board may, in the exercise of an independent judg¬ 
ment in the matter, affirm, modify, or overrule the 
decision appealed from26 or make such determina- 


SullLcienoy of Botloe 

Where notice of hearingr on appeal 
from building Inspectores refusal to 
grant applicant a permit to construet 
building which would have violated 
zoning ordinance did not give notice 
that applicant was seeking a varl- 
ance, zoning board of appeals had no 
jurisdiction to grant the permit, and 
the grant thereof was void. 

Conn.—Smith v. F. W. Woolworth 
Co.. 111 A.2d 552, 142 Conn. 88. 
Waiver 

TJnder statute reauirlng city board 
of review to give personal notice to 
parties Interested in hearlng of ap¬ 
peal from order of City offleer, notice 
was waived by landowner who, wlth- 
out objection to hearlng, appeared 
and argued controversy before board 
on appeal from order of City build¬ 
ing inspector. 

R.I.—^Hirsch v. Zoning Board of Re¬ 
view of City of Pawtucket, 187 A. 
844, 56 R.I. 463. 

19. 111.—Flick V. Gately, 65 N.E.2d 
137, 328 I11.APP. 81, 

N.J.—Hendey v. Ackerman, 136 A. 
•733, 103 N.J.Law 806, followed in 
Marvin v. Board of Adjustment of 
Town of Westfleld, 137 A. 924, 6 
N.J.Misc. 668. 

On. appeal from refnsal of permit, 
in order to obtain a reversal of such 
refusal, some evidence shouid be 
proffered to show error and over- 
come presumption that zoning ordi¬ 
nance was reasonable. 

N.J.—Sharffi v. Board of Adjustment 
of City of East Orange, 143 A. 77, 6 
N.J.M1SC. 906. 

20. Evidence held sufficient to sup- 
port findings. 

N.J.—^Lavine v. Board of Adjustment 
of Borough of Rutherford, 142 A. 
234, 6 N.J.Misc. 648. 

R.I.—^Doherty v. Town Council of 
Town of South Klngstown, 200 A. 
964, 61 RI. 248. 

Wls.—State ex reL Robst v. Board of 
Appeals of City of Wauwatosa, 13 
N.W.2d 64, 244 Wls. 666. 

Hearsay evidence 

Affldavits as to prior nonconform- 
Ing use made by persons who did not 


testify at hearlng on appeal from 
order of building commissioner 
granting a permit to alter for use as 
a funeral horne premises shortly 
thereafter rezoned as residential 
property constltuted hearsay evi¬ 
dence, the probative force of which 
was for City board of adjustment to 
determina 

Mo.—^Veal v. Lelmkuehler, App., 249 
S.W.2d 491, certiorari denied 73 S. 
Ct. 336, 844 U.S. 913, 97 L.Ed. 704. 

21. Va.—^Burkhardt v. Board of Zon- 
Ing Appeals, 66 S.E.2d 565, 192 Va. 
606. 

22. Ga.—Taylor v. Shetzen, 90 S.E. 
2d 672, 212 Ga. 101—^Toomey v. 
Norwood Realty Co., 89 S.E.2d 266, 
211 Ga. 814—Gay v. City of Lyons, 
74 S.B.2d 839, 209 Ga. 699—Lewen- 
stein V. Brown, 37 S.E.2d 832, 200 
Ga. 433. 

Eitchlngs V. Hennessee, 38 S.E. 
2d 431, 73 GaA.pp. 848. 

N.J.—179 Duncan Avenue Corpora¬ 
tion V. Board of Adjustment of 
Jersey City, 6 A.2d 68, 122 N.J.Law 
292—Leonard Inv. Co. v. Board of 
Adjustment of City of Trenton, 4 
A,2d 768, 122 N.J.Law 308. 

Granting vazlanoe 

(1) Board of appeals in reviewing 
action of building superintendent in 
granting an extension of a noncon- 
formlng use of property was without 
power to grant varlance applled for 
in landowner’s answer on such ap¬ 
peal, where no publlc notice was giv- 
en of intention to ask for a varlanca 
N.T.—Retoske v. Boettger, 290 N.T.S. 

967, 249 App.Div. 624. 

(2) The powers of city board of 
adjustment, sitting as appeal body to 
review city building inspectoi^s de¬ 
cisione, are limited to minor and 
practical difficulties and such varla- 
tions in detail and construction as 
inspector might have allowed, and 
board cannot grant varlance in use 
of land as fixed by zoning ordinance 
of City commission. 

Utah.—Walton v. Tracy Loan & 
Trust Co., 92 P.2d 724, 97 Utah 249. 

(3) City board of zoning appeals 
is not limited to afflrmance or rever- 
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sal of action of city building com¬ 
missioner or other administrative of- 
ficer charged with enforcement of 
zoning ordinance on appeal there- 
from, but may use ita Judgrment and 
dlscretion in modifylng offlcial’s or¬ 
der and attach such conditions and 
restrictions to granting of varlance 
from ordinance as shouid be made 
in board’s opinion so that splrit there¬ 
of shall be observed and substantial 
justice dona 

Ind.—City of East Chicago, Ind. v. 
Sinclair Refllning Co., 111 N.E.2d 
459, 232 Ind. 295. 

23. Conn.—De Felice v. Zoning 
Board of Appeals of Town of Eant 
Haven, 32 A.2d 635, 130 Conn. 166, 
147 A.L.R. 161. 

24. N.Y.—People v. Leo, 173 N.T.S. 
217, 105 Misc. 372. 

West Side Mortg. Co. v. Leo, 174 
N.T.S. 451. 

25. N.T.—People v. Leo, 173 N.T.S. 
217, 105 Misc. 372. 

43 C.J. p 355 note 3. 

26. Cal.—Lindell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, 144 P.2d 4, 23 C. 
2d 303. 

Meyers v. Board of Sup’rs of Los 
Angeles County, 243 P.2d 38 110 
C.A.2d 623. 

Neb.—^Roncka v. Fogarty, 41 N.W.2d 
746, 162 Neb. 467. 

Pa.—^Appeal of Floersheim, 34 A.2d 
62, 348 Pa, 98. 

RI.—^AJootian v. Zoning Bd. of Re¬ 
view of City of Providence, 132 A. 
2d 836. 

Oonsideratlons alfeoting Judgment 
Board was bound to give due heed 
to all publlc considerations and pri¬ 
vate Interests in passing upon appeal 
from action of Central permit bureau 
in issuing building permits for de¬ 
fense housing project in first class 
residential district. 

Cal.—Lindell Co. v, Board of Permit 
Appeals of City and County of San 
Francisco, 144 P.2d 4, 23 C.2d 303. 
Oveimling error of Judgment 
Zoning board of appeals may prop- 
erly overrule an error of Judgment of 
the building inspector in faillng to 
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tion as should be made.27 An appcal may be dis- 
missed in a proper case, 2 8 as where it was not taken 
in tmie.28 

The board may order the issuance of a permit on 
condition that the applicant perform specified acts;30 
and on appeal from the granting of a permit, it 
may in a proper case revoke the permitti or impose 
conditions conforming to the ordinances.32 It has 
been held, however, that the board does not issue 
permits; that is done by the original oflScial after 
the board has decided any contest.33 The action 
of the board in granting a permit in violation of re- 
quirements of an ordinance is improper.^^ Where 
no greater powers are conferred, the board, sitting 
as an appeal body to review the decision of an ad¬ 
ministrative body or ofBcial, may do only what such 
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body or official might have done in the first place.2® 

Time for rendering decision. The time within 
which the board may or must render its decision on 
appeal may be regulated by statute.26 Thus the 
board may be required to decide the matter within a 
reasonable time;®*^ and, where this is the case, the 
board cannot indefinitely table the appeal.®® 

§ 267. Reconsideration of Decision 

The board may In a proper case grant a rehearing, 
but In the absence of statutory authorization ft may not 
reopen the matter and rehear It on the same facts. 

Under appropriate provision therefor, the board 
may in a proper case grant a rehearing® 8 pursuant 
to a timely application setting forth proper 
grounds,^® such as newly discovered evidence tend- 


refer to the town board a reQuest In- 
Yolving an operation which might 
produce noise, vibratlons and nozious 
fumes. 

N.T.—J. L. Hennessy Associates, Inc. 
V. Griffln, 165 N.Y.S.2d 378. 

Appeal to grovemlng' body 
With respect to the limitatione, if 
any, on the power of a town board 
in reviewing the denial of a permit 
as provided for in the zoning ordi¬ 
nance, the board, which was the leg- 
Islative body of the town govern- 
ment, whose power over regulation 
of use of property in town was plen- 
ary could not shed its legislative for 
administrative capacity and subject 
Itself to restraint which it did not 
acknowledge or recognlze as a leg¬ 
islative body, since there can be no 
restraint in legal sense, when power 
to act without it is undisputed. 

N.T.—Olp V. Town of Brlghton, 19 
N.T.S.2d 546, 173 Misc. 1079, affirm- 
ed 29 N.T.S.2d 966, 262 App.Div. 
944. 

Expenses inonrred pending appeal 
Completion of a considerable part 
of construction work under building 
permits before expiration of ten-day 
period allowed for appeal, where per¬ 
mit expressly stated it was subject 
to appeal, did not operate as an equl- 
table estoppel against cancellation of 
permits by board of permit appeals, 
but presented merely a matter for 
determination by the board in the 
ezercise of its sound discretlon. 

Cal.—^Lindell Co. v. Board of Permit 
Appeals of City and County of San 
Francisco, 144 P.2d 4, 23 C.2d 303. 

27. R.I.—^Ajootian v. Zoning Bd. of 
Review of City of Providence, 132 
A.2d 836. 

28. Pa.—Smith v. Bristol Tp. Zoning 
Bd., Com.Pl., 4 Bucks Co. 131. 

R.I.—^Elmcrest Realty Co. v. Zoning 
Bd. of Review of City of Warwick, 
82 A.2d 846, 78 R.1. 432. 


Dlsmlssal held improper 
Where property owner^s application 
for a zoning varlation was denied, 
board’s dismlssal of appeal from or¬ 
der of commlssioner of buildings 
denylng subsequent application of 
property owner for a machlne shop 
license as a lawful nonconforming 
use, on ground of former adjudlca- 
tlon, was improper. 

111.—^Poertsch v. Pox, 86 N.B.2d 900, 
338 IllApp. 208. 

29. RI.—^Blmcrest Realty Co. v. Zon¬ 
ing Bd. of Review of City of War¬ 
wick, 82 A.2d 846, 78 R.I. 432. 

Beasonable time 

Where building permits were 
granted, and building operations 
thereunder were commenced almost 
Immediately, and issuance of permits 
and proposed building operations 
were public and were known to the 
remonstrants who also knew that 
building inspector would not inter- 
vene to prevent building operations 
under permits, and remonstrants did 
not file appeal from granting of per¬ 
mits imtil almost three months after 
issuance of permits when the build¬ 
ings had been substantlally complet- 
ed, the appeal was not taken within 
reasonable time as required by ordi¬ 
nance and so would be dlsmissed. 

R.I.—Elmcrest Realty Co. v. Zoning 
Bd. of Review of City of Warwick, 
supra. 

30. N.T.—^Del Ferraro v. Howell, 
130 N.T.S,2d 75. 

Conditions for permittiag ereetion on 
interior lots 

On appeal from refusal of City au- 
thoritles to issue building permit for 
ereetion of dwelling on interior lot 
which did not abut on a public high- 
way but had access thereto by means 
of fifty-foot easement contained in 
deed to lot, board of appeals properly 
ordered Issuance of building permit 
on condition that applicant construet 
sewer line, curbs, and water main, 
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[ coverlng frontage of lot on rlght of 
way. 

N.T.—^Del Ferraro v. Howell, supra. 

31. N.J.—Ostrowsky v. City of New- 
ark, 139 A. 911, 102 N.J.Bq. 169. 

32: N.J.—Ostrowsky v. City of New- 
ark, supra. 

33. Md.—Norwood Heights Imp. 
Ass’n V. Mayor and City Councll 
of Baltimore, 72 A.2d 1, 195 Md. 1 
—^Akers v. Mayor and City Councll 
of Baltimore, 20 A.2d 181, 179 Md. 
448. 

34. Pa.—^Fleishon v. Zoning Bd. of 
Adjustment 6 Pa.Dist. & Co.2d 337. 

Off-street parking 
Action of zoning board of adjust¬ 
ment on appeal in granting a permit 
to construet a building containtng 
fifty-four family dwelling units, and 
also for an outdoor parking lot in 
violation of requirements of ordi¬ 
nance as to ofiC-street parking, is Im¬ 
proper. 

Pa.—^Fleishon v. Zoning Bd. of Ad¬ 
justment, supra. 

35. XJtah.—Walton v. Tracy Loan & 
Trust Co., 92 P.2d 724, 97 Utah 249. 

36. N.J.—^Ehrhardt v. Board of Ad¬ 
justment of City of Passaic, 142 A. 
316, 6 N.J.Misc. 560—Leschinsky v. 
Ackerman, 142 A. 242, 6 N.J.Misc. 
530. 

37. R.I.—^Rlchard v. Woonsocket Bd. 
of Review, 129 A. 736. 

38. R.I.—^Richard v. Woonsocket Bd. 
of Review, supra. 

39. Cal.—^Llndell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, 144 P.2d 4, 23 C. 
2d 303. 

40. Cal.—^Llndell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, supra. 

Mich.—^McVelgh v. City of Battle 
Creek, 86 N.W.2d 279, 360 Mich. 214. 
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ing to show that the prior decision was based on a 
mistake of factui Thus, if there has been a sub- 
stantial change in the fact situation, the matter may 
be reopened and reheard.^^ 

In the absence of statutory authorization, how- 
ever, the board, having once decided an appeal, 
cannot reopen the matter and rehear it on the same 
facts;^^ and the power of the board to review the 
decision or determination of an inferior ofiicial, on 
the motion of one of its members, does not confer 
the power to review, on such motion, an appeal 
once heard or determined by the board.**^ 


Where a new appeal comes to the board from a 
new ruling, the matter must be passed on,^^ and if 
the facts are substantially different the prior de¬ 
termination may be modified or reversed,46 the 
decision as to whether there has been such a change 
being primarily within the province of the board.^7 

An irregularity or informality in the resolution 
passed by the board of appeals may be corrected 
by the board on its own motion,^* or the board may 
be compelled to correct it by an ordinanceA^ An 
irregularity is not sufficient to set aside the action 
of the board, if otherwise legal.®® 


Vm, VAEIANOES OE EXOEPTIONS 


A. IN GENERAL 


§ 268. In General 

Zoning laws are said to be unique as to the allow- 
ance of variatione from their terms. 

With respect to the allowance of variations from 
their prescribed terms, zoning laws have been said 
to be unique.51 

Necessity, Ordinarily there must be a compli- 
ance with zoning regulations or a variance must be 


obtained dispensing with full compliance.®^ Under 
some circumstances, however, the seeking of a vari¬ 
ance is not necessary,53 and where a zoning ordi- 
nance is invalid as an invasion of an owneris prop- 
erty rights, he should not be required to ask, as a 
special privilege, for a variance of the restriction, in 
order to be allowed to continue his use of the prop- 
trtyM 


41. Cal,—^Lindell Co. v. Board of 
Permit Appeals of City and County 
of San Francisco, 144 P.2d 4, 23 
C.2d 803. 

42. N.C.—In re Pine Hili Cemeteries, 
15 S.B.2d 1, 219 N.C. 735, 

43. N.T.—Hali V. Walsh, 243 N.T.S. 
602, 137 Miae. 448, affirmed 222 N. 
T.S, 816, 221 App.Div. 756. 

Fxlox flndlXLgrs as zes Judicata 

Plndinffs of the board of adjust- 
ment on controverted questions of 
fact made in ffood faiih and support- 
ed by evidence are res Judicata on 
petition to the board to reopen and 
rehear upon the same evidence. 

N.C.—^In re Pine Hili Cemeteries, 16 

S. B.2d 1, 219 N.C. 736. 

Beheaxlnfir aot reqnlxed 

Zoning board of appeals was under 
no duty to grant rehearing on orlg- 
Inal appeal. 

Conn.—^Piccolo v. Town of West 
Haven, 181 A. 616, 120 Conn. 449. 

44. N.T.—^McGarry v. Walsh, 210 N. 
Y.S. 286, 213 App.Dlv. 289. 

45. N.T.—Hali v, Walsh, 243 N.T.S. 
602, 137 Misc. 448, afflrmed 222 N. 

T. S. 816, 221 App.Blv. 766. 

Pa.—Appeal of Crawford, 57 A.2d 862, 
868 Pa. 636. 

Bffect of pxlox adJudioattoB. 

(1) Where, in proceeding on build- 
ing association’s appeal from denial 
of certifLcate of occupancy authoriz- 


ing parklng lot use of associationes 
land, which adjoined association’s 
clubhouse, zoning board of appeals 
entertained associationes second ap¬ 
peal to It and decided the matter on 
merits at such time, prior adjudica- 
tion of such board would not be res 
Judicata, even though an appeal had 
not been taken from such prior ad- 
Judlcation. 

Pa.—>D. B. S. Bldg, Ass'n v. City of 
Brle, 111 A.2d 867, 177 PaSuper. 
487. 

(2) Zoning boardes refusal to is- 
sue a certifleate of occupancy for 
a vacant lot adjoining premises of 
appellant organization for parking 
automobiles does not preclude appli- 
cant’s rights on second application 
where the board entertained the sec¬ 
ond appeal and decided it on its mer¬ 
its. 

Pa—^Appeal of Crawford, 57 A.2d 862, 
868 Pa. 636. 

D. S. B. Bldg. Assen v. City of 
Brie, Com.Pl,, 38 Brle Co. 26, af- 
flrmed 111 A.2d 367, 177 PaSuper. 
487. 

46. N.T.—Hali v. Walsh, 243 N.T.S. 
602, 187 Misc. 448, afflrmed 222 N. 
T.S. 816, 221 App.Div. 766. 

4 _ 

47. N.T,—^Hall v. Walsh, supra 

48. N.T.—^Barker v. Boettger, 208 N. 
T.S. 295, 124 Misc. 461. 

49. N.T.—^Barker v. Boettger, supra 
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sa N.T.—^Barker v. Boettger, supra 

61- 111.—^Warshawsky v. American 
Automotive Products Co., 138 N.E. 
2d 816, 12 lll.App.2d 178. 

52. Churoh 

A building may not be used for 
church purposes in the absence of 
compliance with building code re- 
quirements or procurement of a vari¬ 
ance dispensing with full compliance. 
N.T.—^Application of Garden City 
Jewish Center, 166 N.Y.S.2d 623, 2 
Misc.2d 1009. 

53 . mplied approval of peannlt by 

towa coxmoil 

Town council which had failed 
promptly to fulflU provislons of zon¬ 
ing ordlnance as to selection, organ¬ 
ization, and proper functionlng of 
zoning board of review, and had im- 
plledly approved issuance by building 
inspector of a permit for addition to 
a pre-exlsting nonconforming use of 
petitloners, did not. In absence of or- 
dinance provlding therefor, act as an 
interlm zoning board of review, and 
petitloners were not required to file 
a petition with town council for a 
variance before commenclng con- 
struction pursuant to permit. 

R.L—^Lamothe v. Zoning Bd, of Ke- 
view of Town of Ciimberland, 98 
A.2d 918, 81 K.L 96. 

54. N.T.—^Maxwell v. Incorporated 
Vlllage of Rockville Centre, 84 N.T. 
S.2d 644. 
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Effect of grant of variance or exceptions. The 
grant of a variance is not a general authorization 
to convert to any use in the class without further 
approval by the zoning authorities.^s Exceptions 
granted to a property owner from a zoning ordi- 
nance do not subject him to liability to abutting 
owners for obtaining them.56 

Duration. An ordinance may prescribe a time 
during which variances or exceptions shall be ef- 
fective.57 

§ 269. Purpose or Function 

The generai purpose or function of variances or ex¬ 
ceptions !s to avoid the harsh or oppressive operatlon of 
the zoning laws which wouid otherwise resuit. 

Various statements of the purpose or function of 
variances or exceptions have been enunciated by the 
courts,58 such as that they are granted in order to 
minimize the acknowledged evils of spot zoning by 
amendment of the zoning ordinances,^^ or to re- 
lieve the harshness, or prevent the oppressive opera- 
tion, of a zonal restriction in a particular instance 
to apply the discretion of experts to exceptional 
instances where permits are desired, not strictly 
conforming to the regulations provided in the ordi¬ 
nance to correct maladjustments and inequi- 
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ties in the operation of the general regulation;^*- 
or to permit reasonable use of particular property 
and thus guard against unwarranted inter ferencc 
with the fundamental right of property, that is, to 
secure reasonable zoning.®* 

Other statements are that they are granted to af- 
ford a safety valve so that the carr 3 H[ng out of the 
striet letter of an ordinance may not occasion un- 
necessary hardship to particular property owners;®^ 
to relieve against the unnecessary and unjust in- 
vasion of the right of property which, under spe- 
cial conditions and singular circumstances, wouid 
ensue from the burden of the general rule;®® to 
permit the amelioration of the rigors of necessarily 
general regulations by eliminating the necessity of 
slavish adherence to the precise letter of limita- 
tions where, in a given case, little or no good on the 
one side and undue hardship on the other woold 
resuit from a literal enforcement, and to protect 
the ordinance against attack on the groimd of un- 
reasonable interference with private rights;®® or 
to permit the modification of an otherwise legitimate 
restriction in the exceptional case where, due to 
unusual conditions, it becomes more burdensome 
than was intended, and may be modified without 
impairment of the public purpose.®^ 


B. PARTICULAR TERMS OR MATTERS CONSIDERED OR DISTINGUISHED 


§ 270. Extension of Nonconforming Use 

The grant of an extension of a nonconforming use 
is the exercise of a power different from, and more limlt- 
ed than, the variance power. 


The extension of a nonconforming use is the ex¬ 
ercise of a power different from, and more limited 
than, the variance power;®® not only are the ap- 


55. Pa.—^Molnar v. Qeorgre B. Henne 
& Co., 105 A.2d 325, 877 Pa. 571. 

66 . Cal.—^Triangle Ranch v. Union 
Oil Co. of Cal., 287 P.2d 537, 135 
C.A. 428. 

57 . Exception held effective 
Where ordinance provided that all 
variances or exceptions shall be effec¬ 
tive for two years only and if not 
acted on in that time shall be vold, 
but also provided that exceptions or 
variances granted previous to adop- 
tlon of ordinance are granted two 
years from date of ordinance, excep- 
tion granted previously was effective 
within two years after date of ordi¬ 
nance. 

Pa.—Schwartz v. Wagner, 123 A.2d 
417, 385 Pa. 364. 

5a Conn.—Stavola v. Bulkeley, 66 
A.2d 645, 134 Conn. 186—Bishop v. 
Board of Zoning Appeals of City 
of New Haven, 53 A.2d 659, 133 
Conn. 614—St. John’s Roman Cath- 
olic Church of Stamford v. Board 
of Adjustments or Appeals of City 
of Stamford. 8 A.2d 1. 125 Conn. 
714. 


N.J.—Visco V. City of Plalnfleld, 67 1 
A.2d 490, 186 N.J.Law 659. 

N.T.—Dowsey v. Vlllage of Kenslng- 
ton, 177 N.E. 427, 257 N.Y. 221, 86 
A.L,R. 642. 

431 Pifth Ave. Corp. v. City 
of New York, 65 N.Y.S.2d 203, 184 
Mlsc. 1001, modified on other grounds 
69 N.T.S,2d 25, 270 App.Div. 241, af- 
flrmed 68 N.E.2d 877, 296 N.Y. 688. 
N.C.—Lee v. Board of Adjustment of 
City of Rocky Mount, 87 S.E.2d 
128, 226 N.C. 107. 

69. U.S.—Wilcox V. City of Pltts- 
burgh, C.C.A.Pa., 121 P.2d 885. 

Cal.—Rubin v. Board of Directors of 
City of Pasadena, 104 P.2d 1041, 16 
C.2d 119. 

60. Md.—^Marino v. City of Balti- 
more, 137 A.2d 198, 215 Md. 206. 

N.Y.—Woltman v. Murdock, 168 N. 
Y.S.2d 572, 8 Misc.2d 969. 

61. Ala.—White v. Board of Ad¬ 
justment of City of Birmingham, 
15 So.2d 585, 245 Ala. 48. 

62. N.J.—^Beck v. Board of Adjust- 
I ment of City of Bast Orange, Essex 
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County, 83 A.2d 720, 16 N.J.Super. 
554. 

63. N.J.—^United Advertising Corp. 

V. Board of Adjustment of Maple- 
wood Tp., 56 A.2d 406, 136 N.J.Law 
336—Scaduto v. Town of Bloom- 
fleld, 20 A.2d 649, 127 N.J.Law 1. 

64. N.Y.—^Bazinsky v. Eesbec, Inc., 
19 N.Y.S.2d 716, 259 App.Div. 467, 
afflrmed 86 N.E.2d 694, 286 N.Y. 
655, remittitur amended 37 N.E.2d 
456, 286 N.Y. 723. 

Crone v. Town of Brighton, 119 
N.T.S.2d 877. 

66 . N.J.—V. P. Zahodiakin Engi- 
neering Corp. v. Zoning Bd. of Ad¬ 
justment of City of Summit, 86 A. 
2d 127, 8 N.J. 386. 

66 . Neb.—^Peterson v. Vasak, 76 N. 

W. 2d 420, 162 Neb. 498. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 87 S.E.2d 128, 
226 N.C. 107, 168 A.L.R. 1. 

67. S.C.—Hodge v. Pollock, 76 SJS. 
2 d 752, 223 S.C. 342. 

68 . Mass.—^Colabufalo v. Board of 
Appeal of City of Newton, 148 N.E. 
2d 536. 



§§ 270-271 ZONING 

pHcable criteria different, but also the scope and ef- 
fect of permissible action may not be the same.®^ 

§ 271. *"Exception” or ^‘Special Exception” 

In 8ome Jurisdictions zoning authoritles may grant 
an ^^exceptlon’’ or ''speclal exceptioni’ which Is a d4s- 
pensation permissible where the authority finds existlng 
those facts and circumstances specified in the ordinance 
as sufficient to warrant a deviation from the general ruie. 
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In some jurisdictions zoning boards or other bod- 
ies or officials, in addition to their authority to 
grant or recommend variances, are empowered to 
grant "exceptions” or “special exceptions” to zon¬ 
ing ordinances to the extent and under the cir- 
cumstances specified in such ordinances and an 
“exception,” within the meaning of zoning ordi¬ 
nances, has been defined as a dispensation permis- 


AssTunptloxL as to aotlon of 'board 
Where board of aldermen con- 
sciously and intentionally purported 
to grant variance, persons at inter¬ 
eat were entitled to act, or refrain 
from acting, on assumptlon that 
board was undertaking to grant var¬ 
iance and not to grant extension of 
nonconforming use. 

Mass.—Colabufalo v. Board of Ap- 
peal of City of Newton, supra. 

69. Mass.—Colabufalo v. Board of 
Appeal of City of Newton, supra. 

70. Ala.—Water Works Bd. of City 
of Birmingham v. Stephens, 78 
So.2d 267, 262 Ala. 203. 

Conn.—Service Realty Corp. v. Plan- 
ning and Zoning Bd. of Appeals of 
Town of Greenwich, 109 A.2d 256, 
141 Conn. 632—^Mitchell Land Co. 
V. Planning and Zoning Bd. of 
Appeals of Town of Greenwich, 102 
A.2d 316, 140 Conn. 627. 

Del.—^Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 
Terry 13. 

D.C.—^Hyman v. Coe, D.C., 146 P. 
Supp. 24. 

Md.—^Mayor and City Council of 
Baltimore v. Byrd, 62 A,2d 688, 191 
Md. 632—Heath v. Mayor and City 
Council of Baltimore, 49 A.2d 799, 
187 Md. 296. 

Mass.—^Lawrence v. Board of Appeals 
of Lynn, 142 N.E.2d 378 —Pender- 
gast V. Board of Appeals of Bam- 
stable, 120 lsr.B.2d 916, 331 Mass. 
665—Carson v. Board of Appeals 
of Lexington, 76 N.E.2d 116, 321 
Mass. 649. 

Mich.—^Mltchell v. Grewal, 61 N.W.2d 
3, 338 Mich. 81. 

N.T.—Reed v. Board of Standards 
and Appeals of City of New York, 
174 N.B. 301, 266 N.T. 126. 

Vangellow v. City of Rochester, 
71 N.T.S.2d 672, 190 Mlsc. 128. 

Syosset Holding Corp. v. Schlimm, 
169 N.Y.S.2d 88, modlfied on other 
grounds 164 N.T.S.2d 890, 4 A.D.2d 
766. 

Okl.—Van Meter v. H. F. WUcox Oil 
& Gas Co., 41 P.2d 904, 170 Okl. 
604. 

Fa.—^Appeal of 0’Hara, 131 A.2d 687, 
389 Pa. 36—^Appeal of Catholic 
Cemeteries Ass'n of the Diocese of 
Pittsburgh, 109 A.2d 687, 379 Pa. 
616—^Lukens v. Zoning Bd. of Ad- 
Justment of Eldley Tp., Del. Coun- 
ty, 80 A2d 766, 367 Pa. 608—Appli¬ 
cation of Devereux Foimdation, 41 


A2d 744, 361 Pa. 478, appeal dls- 
mlssed 66 S.Ct. 89, 326 U.S. 686, 90 
L.Ed. 403. 

Appeal of Palletz, Com.Pl., 71 Pa. 
Dist. & Co. 303—^Appeal of Univers- 
Ity of Pennaylvania, Com.Pl., 29 
DeLCo. 322—Schmltz v. Abington 
Tp., Com.Pl., 68 Montg.Co. 267— 
Scherger v. Zoning Bd. of Adjust- 
ment of Penn Tp., Co., 103 Pittsb. 
Leg.J. 397. 

II.I.—^Woodbury v. Zoning Bd. of 
Review of City of Warwick, 82 A. 
2d 164, 78 R.I. 819—Lough v. Zon¬ 
ing Bd. of Review of Town of 
North Providence, 60 A.2d 839, 74 
RL 366—^Harrison v. Zoning Bd. of 
Review of City of Pawtucket, 59 A 
2d 361, 74 RI. 136—-Olevson v. 
Zoning Board of Review of Town 
of Narragansett, 44 A2d 720, 71 

R. I. 803—Buckminster v. Zoning 
Board of Review of City of Paw¬ 
tucket, 33 A2d 199, 69 RL 396— 
Dunham v. Zoning Board of Town 
of Westerly, 26 A2d 614, 68 R.I. 
88—^Miriam Hospital v. Zoning 
Board of Review of City of Provi¬ 
dence, 23 A.2d 191, 67 RI. 295— 
JacQues V. Zoning Board of Review 
of City of Pawtucket, 12 A2d 222, 
64 R.I. 284. 

Tex.—City of Amarillo v. Stapf, 101 

S. W.2d 229, 129 Tex. 81. 
Congregation Committee, North 

Fort Worth Congregation, Jeho- 
vah’s Wltnesses v. City Council 
of Haltom City, Civ.App., 287 S.W. 
2d 700—^Moody v. City of Univer- 
slty Park, Civ.App., 278 S.W.2d 912, 
refused no reversible error— 
Boehme Bakery v. City of San An¬ 
gelo, Civ.App., 186 S.W.2d 601, re- 
versed on other grounds 190 S.W.2d 
67, 144 Tex, 281—^Harrington v. 
Board of Adjustment of City of 
Alamo Heights, Bexar County, Civ. 
App„ 124 S,W.2d 401, error refused. 

Two Idnds of ezoeptioxiB anthozized 
Under special statute enabling mu- 
nicipality to enact zoning ordinance 
and grant exceptions to terms of 
ordinance in drst instance where 
exception is in harmony with gen¬ 
eral purpose and intent of ordinance 
and in accordance with general or 
special rules contained in ordinance 
and, secondly, where such exception 
is reasonably necessary for conven- 
ience or welfare of public, excep¬ 
tions granted in flrst instance are de¬ 
pendent on general or special rules 
contained in ordinance, but, in sec- 
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ond Instance, board*s authority arises 
directly under the act. 

RI.—Baker v. Zoning Bd. of Review 
of Town of North Kingstown, lll 
A.2d 353, 82 RI. 432. 

Ordinance provlsions held valld 

(1) In general 

N.H.—Stone v. Cray, 200 A 617, 89 
N.H. 483. 

N.T.—Earkmann v. Town of Hemp- 
stead, 49 N.T.S.2d 262, 268 App. 
Div. 785, alhrmed 62 N.E.2d 238, 
294 N.T. 806. 

Pa.—^Appeal of Stevens, Com.Pl, 41 
Del.Co. 383. 

(2) Provision In county zoning or¬ 
dinance that special exception per- 
mit for junk yard or sal vage yard 
was authorized only where yard it- 
self was invisible from and at least 
three hundred feet distant from any 
state or county highway was not 
void on ground that it was arbitrary 
or unreasonable. 

Md.—Laaue v. State, 113 A2d 893, 
207 Md. 242, certiorari denied 76 S. 
Ct. 105, 360 U.S. 863, 100 L.Ed. 765. 

(3) Where property of petitioner 
located in industrial district of vil- 
lage was bounded by a private right 
of way, railroad tracks, a deep wa¬ 
ter channel, and industrial property, 
and it did not appear that village 
ordinances prohibited storage of Pe¬ 
troleum Products, village board of 
zoning appeals was authorized to 
grant variation of regulation in zon¬ 
ing ordinance prohibiting erection of 
buildings for storage of Petroleum. 
N.T.— Beckmann v. Talbot, 16 N.E.2d 

556, 278 N.T. 146, reargument de¬ 
nied 16 N.E.2d 849, 278 N.T. 700. 

Spedal permit held not spot soning 

Without mention of exception, the 
grant of a special permit, under a 
regulation of the township zoning 
board which provided for such other 
uses as the board mlght in its dis- 
cretion authorize by special permit, 
does not constitute spot zoning. 

Kan.—^Duggins v. Board of County 
Com*rs in Johnson County, 293 P.2d 
268, 179 Kan. 101. 

Standards not set ont 

(1) Where the zoning code of a 
City does not contain general or spe- 
ciflc rules in accordance with which 
a special exception may be granted 
the zoning board of appeals is with¬ 
out authority to grant such an ear- 
ceptlon. 
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sible where the board of 2 oning appeals finds exist- 
ing those facts and circumstances specified in the 
ordinance as sufficient to warrant a deviation from 
the general rule Exceptions fulfill the practical 
recognition that certain uses of property are com- 
patible with the essential design of a particular 
zone although the use is contrary to the restrictions 

imposed thereon.'^^ 


ZONING § 271 

The jurisdiction of a board or other agency to act 
under this power is originaU^ An application for 
such a special exception may be made directly to 
the board*^^ and is addressed to its discretion,*^® 
within the latitude fixed by the provisions as to 
the granting of special exceptions 5 and the pow¬ 
er is to be exercised pursuant to the standards 
stated in the ordinance.'^'^ 


Pa.—^Appeal of Klelnman from Zon- 
ing Bd. of Appeals of Chester, 6 
Pa.Dist. & Oo.2d 659, 42 Del.Co. 
413. 

Appeal of Becker, Com.Pl., 68 
Tork Legr.Pec. 174. 

(2) Where zoning ordinance al- 
lowed board of adjustment to make 
special exceptions to authorized uses 
but failed to prescribe rules or 
standards for making: exceptions, 
board properly refused to grant a 
special exception. 

Pa.—^Dooling’s Windy Hili v. Zoning 
Bd. of Adjustment of Sprlngfleld 
Tp.. 89 A.2d 606, 371 Pa. 290. 

71. D.C.—^Hyman v. Coe, D.C., 146 P. 
Supp. 24. 

Md.—^Heath v. Mayor and City Coun- 
cil of Baltimore. 49 A.2d 799, 187 
Md. 296. 

N.T.—Syosset Holding Corp. v. 
Schlimm, 169 ]Sr.Y.S.2d 88, modified 
on other grounds 164 N.Y.S.2d 890, 
4 A.D.2d 766—Goldberg v. Mack- 
reth, 142 N.Y.S.2d 281. 

Pa.—^Lukens v. Zoning Bd. of Adjuat- 
ment of Ridley Tp., Del. County, 
80 A.2d 766, 367 Pa. 608. 

Appeal of Palletz, 71 Pa.Dist & 
Co. 303. 

Appeal of Spencer, Com.Pl., 7 
Chest.Co. 107. 

72. N.J.—^Banney v. Istituto Pontifi¬ 
cio Delie Maestre Filippini, 119 A. 
2d 142, 20 N.J. 189. 

Xlacceptlons shonld not he plecemeal 
Special exceptions representing de- 
parture from comprehensive zoning 
plan should not be made on a plece¬ 
meal basis, but as resuit of a general 
resurvey. 

Md.—Board of County Com’rs of Tal- 
bot County v. Troxell, 132 A.2d 846, 
214 Md. 136. 

73. N.J.—^Morlarty v. Pozner, 121 A. 
2d 627, 21 N.J. 199. 

James v. Board of Adjustment 
of Town of Montclair, 122 A.2d 660, 
40 N.J.Super. 206. 

N.Y.—^Roosevelt Field v. Town of 
North Hempstead, 98 N.Y.S.2d 360, 
277 App.Div. 889—Barkmann v, 
Town of Hempstead, 49 N.Y.S.2d 
262, 268 App.Div. 785, afflrmed 62 
N.E.2d 238, 294 N.T. 806. 

Freltag v. Marsh, 106 N.Y.S.2d 
927, transferred, see, 116 N.Y.S.2d 
838, 280 App.Div. 934. 

R.I.—Harrlson v. Zoning Bd. of Re- 
view of City of Pawtucket, 69 A. 
2d 361, 74 R.I. 136. 


74. R.I.—^Harrison v. Zoning Bd. of 
Review of City of Pawtucket, su¬ 
pra. 

76. D.a—^Hyman ▼. Coe, D.C., 146 F. 
Supp. 24—Hsrman v. Coe, D.C., 102 
F.Supp. 264. 

Mass.—^Pendergast v. Board of Ap- 
peals of Barnstable, 120 N.K2d 
916, 331 Mass. 656. 

N.Y.—^Reed v. Board of Standards 
and Appeals of City of New York, 
174 N.E. 301, 265 N.Y. 126. 

Pa—^Phillips V. Zoning Bd. of Ad¬ 
justment, Com.Pl.. 1 Bucks Co. 26. 
R.L—^Woodbury v. Zoning Bd. of Re¬ 
view of City of Warwick, 82 A2d 
I 164, 78 R.I. 319—^Buckminster v. 
j Zoning Board of Review of City of 
Pawtucket, 30 A.2d 104, 68 R.I. 515 
—Spirito V. Zoning Board of Re¬ 
view of City of Cranston. 12 A.2d 
727, 64 R.I. 411. 

Hvldeiitiary basia 
Denial of special exception was 
arbitrary exercise of power where it 
was without any substantia! evidence 
to sustain it. 

Pa—^Appeal of North End Fire Co. 
No. 1 of Pottstown, 86 PaDist. & 
Co. 287, 69 Montg.Co. 46. 

Broad disoretion 

Cal.—^Patterson v. Board of Sup’rs 
of Los Angeles County, 180 P.2d 
946, 79 C.A.2d 670. 

R.I.—^Baker v. Zoning Bd. of Review 
of Town of North Kingstown, 111 
A.2d 353, 83 R.I. 432—Lough v. 
Zoning Bd. of Review of Town of 
North Provldence, 60 A.2d 839, 74 
R.I. 366. 

Sonnd legal discretioxi 
Administrative dlscretion commit- 
ted to the board of zoning adjust¬ 
ment to grant exceptions to zoning 
regulations Is not unllmited and it 
must be a sound legal disoretion, 
and whether a dispensatlon should 
be grranted is not a matter of grace, 
but must be determined on legal 
principies. 

D.C.—0’Boyle v. Coe, D.C., 165 F. 
Supp. 581. 

76. D.C.—^Hyman v. Coe, D.C., 102 F. 
Supp. 254. 

Dlsoretioii, beld not imfettered 

(1) Grant or refusal of a particu¬ 
lar use as a special exception to a 
zoning ordinance does not Ile within 
the unfettered disoretion of either 
the board of adjustment or the 
cburts, and such disoretion can only 
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, be constitutionally exercised within 
the standards provided in the ordi¬ 
nance, and unless the proposed use 
adversely affects heaith, safety, and 
morals of the community, it must 
be allowed. 

Pa.—Appeal of 0’Hara, 131 A.2d 687. 
389 Pa. 35. 

(2) However, it has also been held 
that it was not intent of zoning regu- 
lation, relating to authorlzatlon of 
District of Columbla Board of Zon¬ 
ing Adjustment to grant reauest for 
special exceptions in certain cases on 
certain conditions, that appeal for 
exception must be granted If certain 
reCLUirements are met. 

D.C.—^Hyman v. Coe, D.C., 146 P. 
Supp. 24. 

Scope of disoretion as leglslative 
matter 

Scope of disoretion to grant an 
exception to zoning ordinance to be 
vested in zoning board of review is 
a question for town council and not 
for courts, and in determining wheth¬ 
er board has abused its discretion in 
such respect, zoning ordinance must 
be applied as it stands. 

R.I.—^Lawson v. Zoning Bd. of Re¬ 
view of Town of North Providence, 
125 A.2d 199. 

Xn hazmony with general prinoiples 
of statate and ordinance 
Statute providing for establish- 
ment of city zoning board of review 
with power to make special excep¬ 
tions to terms of zoning ordinance 
in harmony with its general purpose 
and intent did not authorize unre- 
strlcted exercise of such power by 
board, resultlng in unreasonable and 
unnecessary spot zoning, changes in 
boundary lines of existing zoning 
distrlcts and substantial changes in 
the character of a well-established 
residentlal neighborhood since such 
results were contrary to, rather than 
in harmony with, the general princi¬ 
pies of statute and ordinance. 

R,I.—Flynn v. Zoning Bd. of Review 
of City of Pawtucket, 73 A.2d 808, 
77 R.I. 118. 

77. D.C.—Hyman v. Coe, D.C., 102 
F.Supp. 254. 

N.Y.—Barkmann v. Town of Hemp¬ 
stead, 49 N.Y.S.2d 262, 268 App.Div. 
785, affirmed 62 N.Y.S.2d 238, 294 
N.T. 805. 
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§ 271 ZONING 

The conditions permitting an exception must be termine whether the requirements set forth in the 
fotmd in the regulations themselves,'^^ and these authorizing provision have been met.^^ 
conditions, if any, may not be alteredJ® AU that 

is necessary for the grant of an exception is that it While a provision in a zoning ordinance granting 
be within the scope of the authorization contained to the appropriate agency the power to grant special 
in the ordinance and constitute a proper exercise of exceptions to such legislation, to the extent and 
the sound discretion of the boardand it has been under the circumstances specified therein, g^ves flex- 
held that the only function of the board is to de- ibility to the application of the ordinance,the 


78. Conn.—Service Realty Corp. v. 
Planningr and Zoninsr Bd. of Ap- 
peals of Town of Greenwich, 109 
A.2d 266, 141 Conn. 632—Mltchell 
liand Co. v. Planningr and Zoninsr 
Bd. of Appeals of Town of Green- 
wich, 102 A.2d 816, 140 Conn. 627. 

Tex.—Moody v. City of XJniversity 
Park, Civ.App., 278 S.W.2d 912, re- 
fused no reversible error. 
Exlsteaoe of noncouforminsr "oae as- 
anined 

Zoninsr ordinance of town author^ 
izinsr zoning board of review to grant 
an exception necessary to secure ap¬ 
propriate development of a lot ad¬ 
jacent to buildings that do not con- 
form to ordinance expressly assumed 
existence of adjacent nonconforming 
use as a reason for grranting an ex¬ 
ception, and fact that such use may 
be a legal nonconforming use doea 
not deprive board of authorlty to 
grant an exception. 

R.L—^Lawson v. Zoning Bd. of Re¬ 
view of Town of North Providence, 
126 A2d 199. 

79. Conn.—Abramson v, Zoning Bd. 
of Appeals of Town of Westport, 
120 A2d 827, 143 Conn. 211—Serv¬ 
ice Realty Corp. v. Planning and 
Zoning Bd. of Appeals of Town of 
Greenwich, 109 A2d 266, 141 Conn. 
632—^Mitchell Land Co. v. Plan¬ 
ning and Zoning Bd. of Appeals of 
Town of Greenwich, 102 A.2d 316, 
140 Conn. 627. 

Tex.—^Moody v. City of University 
Park, Civ.App., 278 S.W,2d 912, 
refused no reversible error. 

80. Del.—^Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 Ter- 
ry 13. 

Md.—^Heath v. Mayor and City Coun- 
cil of Baltimore, 49 A.2d 799, 187 
Md. 296. 

Mich.—Mitchell v. Grewal, 61 N.W. 
2d 3, 338 Mich. 81. 

N.H.—Stone v. Cray, 200 A. 517, 89 
N.H. 483. 

N.T.—^Reed v. Board of Standards 
and Appeals of City of New York, 
174 N.B. 301, 256 N.T. 126. 

Liong Island Lighting Co. v. Grif- 
fln, 74 N.Y.S.2d 348, 272 App.Dlv. 
661. 

Pa.—^Borden v. Cheltenham Tp., Com. 

PL, 67 Montg.Co. 72. 

R.I.—Costantino v. Zoning Bd. of 
Review of City of Oanston, 60 A. 
2d 478, 74 R.I. 366—Harrison v. 
Zoning Bd. of Review of City of 


Pawtucket, 59 A.2d 361, 74 R.I. 
135. 

Farttoular Umitatioiui stated 
Only atatutory limitations on zon¬ 
ing exceptions are that they must be 
applicable to ali other districts of a 
particular class and of a character 
set forth in zoning ordinance and in 
harmony wlth Its general purpose 
and intent. 

Mass.—^Lawrence v. Board of Appeals 
of Ljmn, 142 N.E.2d 378. 

G-xant held propex 

Mass.—Carson v. Board of Appeals 
of Lexington, 76 N.E.2d 116, 321 
Mass. 649. 

R.I.—^Lawson v. Zoning Bd. of Re¬ 
view of Town of North Providence, 
126 A.2d 199—Woodbury v. Zoning 
Bd. of Review of City of Warwick, 
82 A.2d 164, 78 R.I. 319. 

Denlal held impxoper 

(1) In generaL 

N.Y.—Goldberg v. Mackreth, 142 N. 
T.S.2d 281. 

Ohlo.—^Young Israel Organization of 
Cleveland v. Dworkin, App., 133 N. 
B.2d 174. 

Pa.—^Hood V. Zoning Bd. of Adjust- 
ment, 6 Fa.Dist. & Co.2d 276, 72 
Montg.Co. 12, 48 Mun.L.R. 87. 

Tex,—Congregation Committee, 

North Fort Worth Congregation, 
Jehovahs Witnesses v. City Coun- 
cll of Haltom City, CIvAlPp., 287 
S.W,2d 100. 

(2) To refuse a proposed use as 
an exception to a zoning ordinance on 
the ground that it has no substantial 
relationship to the standards provid- 
ed by the ordinance is beyond the 
powers both of the board of adjust- 
ment and the court and such exces- 
sive power can be corrected both on 
broad and narrow certiorari. 

Pa.—Appeal of 0’Hara, 131 A.2d 687, 
389 Pa. 86. 

<3) Denylng special exception for 
the erectlon of a parochial high 
school and accessory buildings on the 
grotind that expense would be oo- 
casioned to the township by the wld- 
ening of streets and other factors 
was error, on the ground that such 
bore no relationship to the health, 
morals, and safety of the commxmity. 
Pa.—Appeal of 0’Hara, supra. 

C4) Denylng special exception on 
the grround that the granting of the 
exception would increase traffic with 
attendant dangers to the public and 
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change the residential character of 
the neighborhood and have a slight 
damaging efCect on real estate values 
was error. 

Pa.—^Appeal of 0'Hara, 131 A.2d 687, 
389 Pa. 35. 

Reed v. Borough of North Wales, 
83 Pa.Dist. & Co., 69, 68 Montg. 
Co. 196. 

Denlal held propex 

Conn.—Abramson v. Zoning Bd. of 
Appeals of "Town of Westport, 120 
A.2d 827, 143 Conn. 211. 

N.J.—^Midland Park Coal & Lumber 
Co. V. Terhune, 66 A.2d 717, 136 
N.J.Ijaw 442, afflrmed 61 A.2d 76, 
137 N.J.Law 603. 

Grant held Impxoper 
N.Y.—^Underhill v. Board of Appeals 
of Town of Oyster Bay, 72 N.Y.S. 
2d 688, aflarmed 76 N.Y.S.2d 327, 
273 App.Div. 788, afflrmed 80 N.E. 
2d 342, 297 N.Y. 937. 

R.I.—Cardin v. Zoning Bd. of Review 
of Town of North Providence, 104 
A.2d 762, 81 R.I. 497-—^Paterson v. 
Zoning Bd. of Review of Town of 
East Providence, 98 A.2d 847, 80 
R.L 494—^Abbott v. Zoning si of 
Review of City of Warwick, 79 A. 
2d 620, 78 R.I. 84. 

81. N.H.—Shell Oil Co. v. City of 
Manchester, 133 A.2d 601, 101 N.H. 
76. 

Satisf aotion of conditions 
For special exception to zoning 
regulations to have been justffled, 
it must have appeared, and zoning 
board of appeals must have conclud- 
ed, that the manner in which the 
owner proposed to use his property 
would satlsfy the conditions imposed 
by regulations. 

Conn.—Abramson v. Zoning Bd. of 
Appeals of Town of Westport, 120 
A.2d 827, 143 Conn. 211. 

Board must perfoxm dnty 
A township zoning board of ad- 
justment cannot refuse to perform 
statutory functione to hear and de¬ 
cide speciei exceptions to terms of 
an ordinance. 

Pa.—Appeal of Lindquist, 73 A.2d 
378, 364 Pa. 661. 

82. N.Y.—^Barkmann v. Town of 
Hempstead, 49 N.Y.S.2d 262, 268 
App.Div. 786, afflrmed 62 N.Y.S. 
2d 232, 294 N.Y. 806. 

R.I.—^Plynn v. Zoning Bd. of Review 
of City of Pawtucket, 78 A.2d 808, 
77 R.L 118—^Lough v. Zoning Bd. 
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extent of the power granted under a particular 
ordinance depends on the lang^age employed there- 
in.83 The grant of power must be strictly con- 
strued;^^ and the power is strictly limited to the 
situations provided for by the statute and in the 
ordinance.^® However, where the provision au- 
thorizing the granting of special exceptions is ciear 
and unambiguous, it requires no construction.*® Ac- 
cordingly, in granting special exceptions the board 
of zoning appeals must consider the factors set 
out,^'^ and its action must be reasonable in the light 
of these and ali other pertinent facts.^S 

§ 272. - Confusion with “Variance” 

The terms 'Variance'* and ''exceptlon'* or ^'special 
exception” are frequenti/ used incorrecti/, confueingf/, 
and undiscriminatingi/. 

While the terms ‘‘variance” and “exception” or 
"special exception” are generally regarded as sepa¬ 


rate and distinet, as discussed infra § 273, the 
words are frequently used incorrectly in applica- 
tions for zoning dispensations,*® and have been used 
confusingly and undiscriminatingly even in some 
ordinances.5® Indeed, the two words have often 
been used as synonymous.^i 

It is a common practice to join an application for 
an exception with an application for a variance on 
appeal from a denial of a permit, leaving it to the 
board to determine on which ground it may grant 
the application;^^ and many cases discuss excep¬ 
tions and variances without differentiating one 
from the other.®3 

§ 273. -“Variance” Distinguisbed 

“Exceptions»» or “special exceptions»» are distln- 
guished from “variance" in that the latter permits the 
use of propert/ in a manner forbidden b/ the zoning iaw 


of Review of Town of ISTorth Prov- 
idence, 60 A.2d 839, 74 R.I. 366— 
Harrlson v. Zoning Bd. of Revlew 
of City of Pawtucket, 59 A.2d 861, 
74 R.I. 136. 

83. N.T.—^Preitag v. Marsh, 106 N. 
Y.S.2d 927, transferred, see. 115 
N.T.S.2d 838, 280 App.Dlv. 934. 

Pa.—Rubln v. Zoning Bd. of Adjust- 
ment, 6 Bucks Co. 207. 

R.I.—^Harte v. Zoning Bd. of Review 
of City of Cranston, 91 A.2d 33, 
80 R.I, 48—Lough v. Zoning Bd. of 
Review of Town of North Provi- 
dence, 60 A.2d 839, 74 R.I. 866. 
Terms oonstmed; “puhllo conveh- 
lenoe^ 

Under regulatlon provldlng that 
special exception may be granted 
when “publlc conveni ence and wel- 
fare” will be substantially served, 
“public convenience” is not used in 
colloquial manner and is not synony- 
mous with “handy,” but connotes 
that which is suitable and fittlng. 
Conn.—West Hartford Methodist 
Church V. Zoning Bd. of Appeals of 
Town of West Hartford, 121 A.2d 
640, 143 Conn. 263. 

CoxLstraotloiL of paitionlar provisloiis 

(1) Provision of zoning regula- 
tion, authorizing District of Colum- 
bia Board of Zoning Adjustment to 
permit constniction of office build- 
Ings and banks in certaln residential 
area if certain conditions were sat- 
isfied, was not directive to board to 
preserve residential character of 
area, especially in view of fact that 
board had already allowed in area 
many changes which could not be 
said to have preserved residential 
character of area. 

D.C.—^Hyman v. Coe, D.C., 146 P. 
Supp. 24. 

(2) Zoning regulatlon empower- 
ing board of adjustment to permit, in 


residential district, “use of unim- 
proved. lot for temporary parking of 
motor vehicles*' meant use for tem¬ 
porary parking and not temporary 
use for parking. 

D.C.—Selden v. Capitol BUll South- 
east Citizens Ass’n, 219 F.2d 83. 
95 U.SJLpp-D.C. 62, certiorari de- 
nied Capitol Hili Southeast Cit- 
Izens Ass’n v. Coe, 76 S.Ct. 873, 349 
U.S. 944, 99 KEd. 1271. 

84. Md.—Easter v. Mayor and City 
Council of Baltimore, 73 A.2d 491, 
195 Md. 895. 

85. Ind,—Antrlm v. Hohlt, 108 N.B. 
2d 197,122 Ind.App. 681. 

Mich.—Mitchell v. Grewal, 61 K.W. 
2d 3, 838 Mich. 81. 

Situation held not wlthln ordinance 
Under zoning ordinance authoriz¬ 
ing board of adjustment to permit 
extension of district where boundary 
line divided lot in a slngle owner- 
ship at time of passage, board was 
without authortty to grant permit 
to build outdoor theater on eighteen 
and one-half-acre tract of land zoned 
to depth of two hundred feet for 
family residences with remainder 
designated as a commercial district 
as a special exception on ground that 
tract was a divided “lot.” 

Tex,—^Board of Adjustment v. Stov- 
all, CIvAlPP., 218 S.W.2d 286. 

88 . R.I.—Plynn v. Zoning Bd. of Re¬ 
view of City of Pawtucket, 73 A. 
2d 808, 77 R.I. 118. 

87. D.a—Selden v. Capitol Hili 
Southeast Citizens Ass^n, 219 F.2d 
38, 95 U.S.APP.D.C. 62, certiorari 
denled Capitol Hili Southeast Cit¬ 
izens Ass’n V. Coe, 75 S.Ct. 878, 349 
U.S. 944, 99 L.Bd. 1271. 

Md.—^Easter v. Mayor and City Coun- 
oil of Baltimore, 73 A.2d 491, 196 
Md. 395. 


88 . Md.—Easter v. Mayor and City 
Council of Baltimore, supra. 

88 . Tex.—Congregatlon Committee, 
North Fort Worth Congregatlon, 
Jehovah's Witnesses v. City Coim- 
cil of Haltom City, CivA.pp., 287 
S.W.2d 700. 

90. Del.—Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 
Terry 13. 

91. Md,—Marino v. City of Balti¬ 
more, 137 A.2d 198, 216 Md. 206. 

Tex.—^Moody v. City of Unlversity 
Park, CivA.pp., 278 S.W.2d 912, re- 
fused no reversible error. 

92. R.I.—Harrison v. Zoning Bd. of 
Review of City of Pawtucket, 69 A. 
2d 361, 74 R.L 185. 

Speoifying ground of exception 
Application for exception under 
zoning ordinance must be treated as 
an application for a variance in ab- 
sence of allegatlon of provision of 
ordinance under which exception 
should be granted. 

R.I.—^Minniear v. Zoning Bd. of Re¬ 
view of City of Cranston, 122 A.2d 
198—Winters v. Zoning Bd. of Re¬ 
view of City of Warwick, 96 A.2d 
337, 80 R.L 275—Cardin v. Zoning 
Bd. of Review of Town of North 
Providence, 93 A.2d 804, 80 R.I. 
186—Caldarone v. Zoning Bd. of 
Review of City of Warwick, 60 A. 
2d 168, 74 R.1.196. 

No provision for exception 

Application to be relieved from 
restrlction of zoning ordinance 
must be treated as an application for 
a variance, In absence of provision 
in ordinance for an exception as to 
the particular restrlction. 

R.I.—Caccla v. Zoning Bd. of Review 
of City of Providence, 118 A.2d 870. 
98. R.I.—^Harrlson v. Zoning Bd. of 
Review of City of Pawtucket, 59 
A.2d 361, 74 B.I. 185. 
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‘'®^cept!on” relates to a use permitted by the law, conditions for which must be found in the zoning 
knd In that an exception ordmarlly need not be based ^ . • j ° 

on a showing of hardship. ordinance and may not be vaned, while vanances 

may be treated as an exercise of the judicial func- 
While the terms are frequently confused or used whereby literal enforcement of ordinances may 

as synonymous, as discussed supra § 272, an "ex- disregarded.^® So, also, a variance is authority 
ception or special exception” in zoning law is extended to the owner to use his property in a man- 
separate and distinet from a "variance;”®^ and the forbidden by the zoning enactment, while an 

two authorizations are different in several particu- exception allows him to put his property to a use 

which the enactment expressly permits.^'^ 

Thus, exceptions may be treated as a legislative Interests served. Exceptions are allowable to 
process or the exercise of a legislative function, the serve the general good and welfare rather than in- 


94. Ala.—Water Works Bd. of City 
of Blrmlngham v. Stephens, 78 So. 
2d 267, 262 Ala. 203. 

Conn.—Service Realty Corp. v. Plan- 
ning and Zoning Bd. of Appeals of 
Town of Greenwich, 109 A.2d 256, 
141 Conn. 632—^Mltchell Land Co. 
V. Planning and Zoning Bd. of Ap¬ 
peals of Town of Greenwich, 102 
A.2d 816, 140 Conn. 627. 

Del.—^Application of Emmett S. Hlck- 
man Co., 108 A.2d 667, 10 Terry 13. 
Md.—^Montgomery County v. Mer- 
lands Club, Inc., 96 A.2d 261, 202 
Md. 279. 

Mass.—^Pendergast v. Board of Ap¬ 
peals of Barnstable, 120 N.E.2d 916, 
331 i^fass. 655. 

N.Y*.—Syosset Holding Corp. v. 
Schlimm, 169 N.Y.S.2d 88, modifled 
on other grounds 164 N.Y.S.2d 890, 
4 A.D.2d 766. 

Pa.—^Appeal of Catholic Cemeterles 
Ass’n of the Diocese of Pittsburgh, 
109 A.2d 537, 379 Pa. 616—Dukens 
V. Zoning Bd. of Adjustment of 
Ridley Tp., Del. County, 80 A.2d 
766, 367 Pa. 608. 

Appeal of Palletz, 71 Pa.Dlst. & 
Co. 303. 

Borden v. Cheltenham Tp., Oom. 
Pl„ 67 Montg.Co. 72—Appeal of 
Becker, Com.Pl., 68 York Leg.Rec. 
174—^York Housing Authority v. 
York Zoning Bd., Com.Pl., 68 York 
Leg.Rec. 162. 

Tex.—Congregation Commlttee, 

North Fort Worth Congregation, 
Jehovah’s Witnesses v. City Coun- 
cll of Haltom City, Civ.App., 287 
S.W.2d 700—Moody v. City of Unl- 
versity Park, Civ.App., 278 S.W.2d 
912, refused no reversible error. 

Statute hald not to authozlze ezoep- 
tiOUB 

Statute authorlzlng zoning board 
of adjustment to grant variances 
was not intended to authorize grant 
of exceptions. 

N.J.—^Ranney v. Istltuto Pontificio 
Delie Maestre Fillpplnl, 119 A.2d 
142, 20 N.J. 189. 

2ro dlstluotiou in Baltlmore City 
“Ordinarily, there is a marked dis- 
tlnctlon in the law of zoning be- 
tween a variance and an exception, 
but there Is none In Baltimore City 


since an exception, apparently, over- 
laps a variance inasmuch as both 
may be granted where there are 
‘practlcal dlfiicultles or unnecessary 
hardships’. Thls is the reason why 
many cases which arise In Baltimore 
City, such as thls one, dlscuss ex¬ 
ceptions and variances without dif¬ 
fer entlatlon.” 

Md.—^Marino v. City of Baltimore, 
137 A.2d 198, 201, 216 Md. 206. 

95. N.Y.—Long Island Lightlng Co. 
V. Griffln, 74 N.Y.S.2d 348, 272 App. 
Dlv. 661. 

Pa.—Application of Devereux Foun¬ 
dation, 41 A.2d 744, 361 Pa. 478, 
appeal dlsmlssed 66 S.Ct. 89, 326 
U.S. 686, 90 L.Ed. 403. 

R.I.—^Bte.rrlson v, Zoning Bd. of Re- 
vlew of City of Pawtucket, 69 A.2d 
361, 74 R.I. 136. 

Tex.—^Harrington v. Board of Ad¬ 
justment of City of Alamo Helghts, 
Bexar County, Civ.App., 124 S.W.2d 
401, error refused. 

I CiroumstaUoes held to Show ezoep- 
tion, not vavianoe 

(1) Under zoning ordinance ex¬ 
pressly authorlzlng board of appeals 
to grant such permlts when in its 
judgment public convenience and 
welfare would be substantially serv- 
ed and status of nelghborhood im- 
proved, appllcation for permit to use 
one-family dwelling in single resi- 
dence distrlct as a funeral horne was 
an appllcation for a permit under 
“exception" created by zoning ordi¬ 
nance, and not an appllcation for a 
“varlanca" 

Mass.—Lawrence v. Board of Appeals 
of Lynn, 142 N,E.2d 378. 

(2) Zoning ordinance providing 
that in addition to general powers 
granted to board of adjustment, 
board may, in harmony with, and 
subject to, provisions of statute, al¬ 
io wlng board to make special excep¬ 
tions to terms of ordinance, permit 
a garage, or fllllng station to be bullt 
in district, was Intended to create a 
special exception rather th a n a var¬ 
iance. 

N.H.—Shell Oil Co. v. City of Man- 
chester, 133 A,2d 601, 101 N.H. 76, 
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[ Oircnmstanoes held to show variance, 
not exception 

N.H.—Suprenant v. Nashua, 131 A.2d 
632, 101 N.H. 43. 

96. Mich.—^Mitchell v. Grewal, 61 N. 
W.2d 3, 338 Mich. 81. 

N.J.—^Morlarty v. Pozner, 121 A.2d 
527, 21 N.J. 199. 

James v. Board of Adjustment of 
Town of Montclair, 122 A.2d 660, 
40 NJ.Super. 206. 

“In practice sharp distinctione be- 
tween exceptions and variances may 
not in all cases be readily made, but 
the approach to the former as a 
legislative process and to the latter 
through appeals from administrative 
orders as a judicial function will 
generally serve to avoid an over- 
reaching of a variance into the field 
of exceptions.” 

N.H.—Stone v. Cray, 200 A. 617, 621, 
89 N.H. 483. 

N.Y.—^Freitag v. Marsh, 106 N.Y.S. 
2d 927, 931, transferred, see 115 
N.Y.S.2d 838, 280 App.Div. 934. 
Other stateanent 

In case of an exception, the law it- 
self has foreseen the possibillty that 
a departure from its provisions may 
be desirable it certain specifled facts 
or circumstances are found to exist, 
while a variance involves an over- 
riding of the law itself, based on a 
flnding that the law as written would 
inflict unnecessary hardship on the 
property owner. 

Del.—Application of Emmett S. Hlck- 
man Co., 108 A.2d 667, 10 Terry 13. 

97. Conn.—Service Realty Corp. v. 
Planning and Zoning Bd. of Ap¬ 
peals of Town of Greenwich, 109 
A.2d 256, 141 Conn. 632—Mltchell 
Land Co. v. Planning and Zoning 
Bd. of Appeals of Tovrn of Green¬ 
wich, 102 A.2d 316, 140 Conn. 527. 

N.Y.—Syosset Holding Corp. v. 
Schlimm, 169 N.Y.S.2d 88, modifled 
on other grounds 164 N.Y.S.2d 890, 

4 A.D.2d 766. 

Tex.—Congregation Commlttee, 

North Fort Worth Congregation, 
Jehovah’s Witnesses v. City Coun- 
cil of Haltom City, Civ.App., 287 
S.W.2d 700—Moody v. City of Unl- 
versity Park. Civ.App., 278 S.W.2d 
912, refused no reversible error. 
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dividual interests merely,^^ while a variance is a 
relaxation of the general nile of the ordinance to 
alleviate conditions peculiar to particular property.^^ 

Showing of hardship or other prerequisites. An 
important distinction between an exception or spe- 
cial exception and a variance is that a special ex¬ 
ception need not ordinarily be based on a showing 
of hardshipi or other matters required to be proved 
in a proceeding for a variance,^ or satisfy other 
conditions necessary for the grant of a variance.^ 
Nevertheless, under an ordinance so providing, the 
term “unnecessary hardship” may be used as a 
Standard of guidance for the board in cases of spe¬ 
cial exception.'^ 

Appellate or original jurisdiction. It has been 


held that another distinction between variances and 
exceptions or special exceptions is that applications 
for variances come within the appellate jurisdiction 
of the zoning board of appeals, whereas the applica- 
tion for special exceptions is considered as a mat- 
ter of original jurisdiction for the board.® 

§ 274. Conditional Use Permit 

In some Jurisdictions zoning authorities may grant 
a “conditional use permit,“ which is distinet from a 
variance in that it is granted for a public or quasi-pubiic 
purpose within the terms of the zoning law, rather than 
to obviate unnecessary hardship or other conditions for 
which a variance may be granted. 

In some jurisdictions certain zoning bodies or 
officials are empowered to grant a “conditional use 


98. Ala.—Water Works Bd. of City 
of Birmingham v. Stephens, 78 So. 
2d 267, 262 Ala. 203. 

Aocosumodatioa. of zoning* praotloe 
and pnhllo needz 

Exceptions involve exercise of 
original Jurisdiction for accommoda- 
tion of zoning practice and public 
needs exceptional in nature, and thus 
reasonably to advance essentlal com- 
mon Interest as Integral part of zon¬ 
ing process to same end. 

N.J.—^Moriarty v. Pozner, 121 A.2d 
627, 21 N.J. 199. 

99. Beasonahleneas of regnlatlon 
presnpposed 

A “variance” presupposes reason- 
ableness of zone regulation as a 
whole, and is a relaxation of general 
rule of the ordinance to alleviate 
conditions peculiar to particular 
property, and thus to permit a use 
to which it is adapted and avold un- 
due Invasion of rlght of private prop¬ 
erty by compelling conformance to 
unsuitable permissible use, a bur- 
den on individua! landowner that 
would be disproportionate to com- 
mon need. 

N.J.—^Moriarty v. Pozner, supra. 

1. Ala.—Water Works Bd. of City 
of Birmingham v. Stephens, 78 So. 
2d 267, 262 Ala. 203. 

Cal.—^Patterson v. Board of Sup’rs of 
Los Angeles County, 180 P.2d 946, 
79 C.A.2d 670. 

Conn.—Mitchell Land Co. v. Plannlng 
and Zoning Bd. of Appeals of Town 
of Greenwich, 102 A.2d 316, 140 
Conn. 627. 

Del.—^Application of Emmett S. Hick- 
man Co., 108 A.2d 667, 10 Terry 13. 
D.C.—^Hyman v. Coe, D.C., 102 P. 
Supp. 254. 

Mlch.—Mitchell v. Grewal, 61 N.W. 
2d 3, 338 Mlch. 81. 

N.J.—James v. Board of Adjustment 
of Town of Montclair, 122 A.2d 
660, 40 N.J.Super. 206. 

N.Y.-—Liong Island Lighting Co. v. 
Griffln, 74 N,Y.S.2d 348, 272 App. 
Div. 551. 


Kessel v. Michaelis, 169 N.Y.S.2d 
109, afflrmed 167 N.Y.S.2d 1004, 4 
A.D.2d 884—Syosset Holding Corp. 
V. Schlimm, 159 N.Y.S.2d 88, modi- 
fled on other grounds 164 N.Y.S.2d 
890, 4 A.D.2d 766—Goldberg v. 
Mackreth, 142 N.Y.S.2d 281—Frel- 
tag V. Marsh, 106 N.Y.S.2d 927, 
transferred, see, 116 N.y.S.2d 838, 
280 App.Div. 934. 

Pa.—^Appeal of Catholic Cemeteries 
Ass’n of the Biocese of Pittsburgh, 
109 A.2d 637, 379 Pa. 516—Lukens 
V. Zoning Bd. of Adjustment of 
Ridley Tp., Del. County, 80 A.2d 
766, 367 Pa. 608. 

Root V. City of Brie Zoning Bd. 
of Appeals, 118 A.2d 297, 180 Pa. 
Super. 38. 

Appeal of Palletz, 71 Pa.Dist. & 
Co. 303. 

Hutchinson v. Board of Adjust¬ 
ment of Marple Tp., Com.Pl., 38 
Del.Co. 311—^Appeal of Livingston 
Apts., Inc., Com,Pl., 26 Leh.L.J. 676 
—Borden v. Cheltenham Tp., Com. 
PL, 67 Montg.Co. 72. 

R.I.—^Lawson v. Zoning Bd. of Re- 
view of Town of North Providence, I 
125 A.2d 199—Costantino v. Zoning 
Bd. of Review of City of Cranston, 
60 A.2d 478, 74 R.I. 816—Harrison 
V. Zoning Bd. of Review of City of 
Pawtucket, 59 A.2d 361, 74 R.I. 136 
—^Dunham v. Zoning Board of 
Town of Westerly, 26 A.2d 614, 68 
R.I. 88, 

Tex.—^Moody v. City of University 
Park, Civ,App., 278 S,W.2d 912, re- 
fused no reversible error. 

Bequlzement of nzgent neoessity held 

error 

Where county zoning ordinance 
empowered county board of zoning 
appeals to grant exception and per¬ 
mit private club in residential dis- 
trict, when in Judgment of board 
such exception should be in harmony 
with general purpose and Intent of 
zoning plan, board erred in deciding 
that there was required to be urgent 
necessity to Justify a grranting of ap- 
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plication for private club in residen¬ 
tial section, and great injustice if 
application were denied. 

Md.—^Montgomery County v. Mer- 
lands Club, Inc., 96 A.2d 261, 202 
Md. 279. 

Exception not snbstltate for vari- 
ance 

Zoning ordinance enabllng statute 
did not contemplate that applications 
for exceptions would be an easy 
means to avold necessity of seeking 
variance with consequent burden 
thereunder of showing undue hard¬ 
ship. 

R.I.—^Harte v. Zoning Bd. of Review 
of City of Cranston, 91 A,2d 33, 80 
R.L 43. 

2. Md.—^Montgomery County v. Mei> 
lands Club, Inc., 96 A.2d 261, 202 
Md. 279. 

Pa.—^Appeal of 0*Hara, 131 A.2d 687, 
389 Pa. 35. 

3. Mass.—Lawrence v. Board of Ap¬ 
peals of Lynn, 142 N.E.2d 378. 

N.Y.—^Reed v. Board of Standards 
and Appeals of City of New York, 
174 N.E. 301, 265 N.Y. 126. 

Pa.—^Root V. City of Erie Zoning Bd, 
of Appeals, 118 A.2d 297, 180 Pa. 
Super. 38. 

Hutchinson v. Board of Adjust¬ 
ment of Marple Tp., 38 Del.Co. 311. 

4 . Md.—^Marino v. City of Baltimore, 
187 A.2d 198, 215 Md. 206. 

Coxustmctlon of provision 

In zoning ordinance provision that 
board of adjustment shaJl have pow- 
er to authorlze special exceptions to 
provisions of ordinance to relieve or 
prevent unnecessary hardship, “pre- 
vent” authorlzes the board to take a 
prospective view. 

Tex.—^Moody v, City of University 
Park, Civ.App., 278 S.W.2d 912, re- 
fused no reversible error. 

5. N.H.—Stone v. Cray, 200 A. 517, 
89 N.H. 483. 

N.Y.—^Freitag v. Marsh, 106 N.Y.S.2d 
927, transferred, see, 115 N.Y.S.2d 
838, 280 App.Div. 934. 
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pennit,"® which is a separate and distinet mechanism 
from a "variance,”^ in that it is granted for a 
public or quasi-public purpose within the terms 
of the zoning plan or ordinance itself,^ rather than 
to obviate the practical difHculties, or unnecessary 
hardships, or results inconsistent with the general 
purposes of the zoning regulations as applied to in- 
dividual property owners, which must be shown be- 
fore a variance may be granted.® Thus, conditional 
use permits are confined to uses of public concem, 
such as airports, cemeteries, development of natural 
resources, public Utilities, educational institutions, 
libraries, and govemmental enterprises.^® By the 
specific terms of the ordinance such uses are per- 
mitted in any zoning district subject only to a find- 
ing by the planning commission in the first instance, 
or the City council on appeal, that the use is essen- 
tial or desirable to the public convenience or wel- 
fare.^^ 

The grant of a conditional use permit does not 
create a new zone;^® it merely affirms as a fact 
the existence of the circumstances under which 
the ordinance by its terms prescribes that such per¬ 
mit shall issue.i® 

§ 275, Amendment; Rezoning 

<*Variance” Is distinguished from '^amendment’’ or 
''rezoning'' In that amendment is concerned ppimarlly 
wIth the weifare of the entire community, and only 
incidentally with a landowner'8 burdens and rights, and 
rezoning ordinarily contemplatos a zoning change In a 
comparatively large area rather than In a specific In¬ 
stance. 


While "variance” and "amendment” are both 
mechanisms of release provided by the law of zon¬ 
ing,they are separate and distinet measures.15 
The difference is that variance operates to relieve 
a particular property of certain burdens in certain 
circumstances,^® whereas amendment is concerned 
primarily with the weifare of the entire community 
and only incidentally with a landowner^s burdens 
and rights.l*^ 

A "variance” and a "rezoning” are likewise sepa¬ 
rate and distinet measures,^® in that "rezoning” ordi¬ 
narily contemplates a change in existing zoning 
rules and regulations within a district, subdivision, 
or other comparatively large area in a given govern- 
mental unity, which theretofore has been uniformly 
zoned in its entirety,!® while the granting of a 
"variance” usually contemplates only a special ex- 
ception to existing zoning laws and regulations in a 
specific instance, permitting a nonconforming use in 
order to alleviate undue burden or unnecessary hard- 
ship on the property owner which the zoning rules 
and regulations otherwise impose.®® 

Modification, amendment, and rezoning are dis- 
cussed supra §§ 81-123. 

Act as legislative or administrative. Where the 
wording of ordinances must be changed in order to 
accomplish the desired revision, the act is legisla¬ 
tive and not administrative; but, on the other hand, 
where a regulation is changed pursuant to a provi- 
sion of an existing ordinance permitting an admin¬ 
istrative variance on the finding of certain facts, the 
act is administrative.21 


6 . Cal.—^Esslck v. City of Los An- 
«relea, 213 P.2d 492, 34 C.2cl 614. 

Wheeler v. Greggr, 203 P.2d 87, 
90 CJL2d 848. 

7. Cal.—^Essick v. City of Los An- 
ireles, 213 P.2d 492, 34 C.2d 614. 

& Cal.—^Essick v. City of Los An¬ 
heles, supra. 

9. CaL—Bssick v. City of Los An- 
geles, supra. 

10 . Cal.—^Essick v. City of Los An- 
geles, supra. 

Wheeler v. Gregg, 203 P.2d 37, 
90 CA.2d 348. 

IL Cal.—^Essick v. City of Los An- 
geles, 218 P.2d 492, 84 C.2d 614. 

Wheeler v. Gregg, 208 P.2d 87, 
90 CJL2d 848. 

12 . CaL—Wheeler v. Gregg, supra. 

Vo oihange of zoning ordlnanco 
Resolutlon granting a conditional 


use permit did not constitute the 
'*changing of a zoning ordinance’' 
within provisions of Los Angeles 
City Charter prescribing the proce- 
dure with respect to applicatlons for 
such changes. 

Cal.—Essick v. City of Los Angeles, 
213 P.2d 492, 34 a2d 614. 

13. Cal.—Elssick v. City of Los An¬ 
geles, supra. 

Wheeler v. Gregg, 203 P.2d 37, 

90 CA.2d 848. 

14. N.J.—^Hochberg v. Borough of 
Freehold, 123 A.2d 46, 40 N.J.Super. 
276. 

15. N.J.—Tzeses v. Board of Trus- 
tees of Village of South Orange, 

91 A.2d 588, 22 N.J.Super. 45— 

Lumund v. Board of Adjustment of 
Borough of Butherford, 69 A.2d 
361, 6 N.J.Super. 474, affirmed 73 
A.2d 545, 4 N.J. 597. I 


16- N.J.—^Hochberg v. Borough of 
Freehold, 123 A.2d 46, 40 N.J.Su¬ 
per. 276. 

17- N.J.—^ECochberg v. Borough of 
Freehold, supra. 

18. Taxianoe as not effecting rezon- 
ing 

City board of zoning appeals, in 
granting variance from zoning ordi¬ 
nance, merely varies use to which 
particular piece of property may be 
put and does not rezone land covered 
by variance, power to rezone belng 
vested in common council. 

Ind.—City of East Chicago, Ind. v. 
Sinclair Hefining Co., 111 N.E.2d 
459, 282 Ind. 295. 

19. Fla.—^Troup v. Bird, 53 So.2d 
717. 

20. Fl€L—^Troup v. Bird, supra. 

21 . Cal.—Johnston v. City of Clare- 
mont, 323 P.2d 71, 49 C.2d 826. 
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C. POWER TO GRANT 


ZONING § 276 


§ 276. In General 

Boards of adjustment or appeal are generally given 
power to grant variances or exceptione from zonlng regu- 
latlons, 80 as to allow a nonconforming use of property in 
situations where hardship or practical difflcuities wouid 
otherwlse resuit. 

Since the literal enforcement of zoning regula- 
tions in ali cases might resuit in serious injustice 


to particular individuals in isolated cases, boards 
of appeal or adjustment or similar bodies usually are 
vested with power, within prescribed limits, to grant 
particular property owners a right, generally termed 
a variance or exception, to use property in non- 
conformity with the regulations, in certain cases 
where hardship or practical difiiculties wouid other- 
wise resuit,or in certain other cases where the 


22. Ala.—^Board of Zoning: Adjust¬ 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala. 504—^Nelson 
V. Donaldson, 50 So.2d 244, 265 
Ala. 76. 

Ariz.—^Nicolai v. Board of Adjust¬ 
ment of City of Tucson, 101 P.2d 
199, 55 Ariz. 283, followed in Mc- 
Crea v. Board of Adjustment of 
City of Tucson. 106 P.2d 1119, 66 
Ariz. 82. 

Cal.—San Diego County v. McClurk- 
en, 234 P.2d 972, 37 Cal.2d 683. 

City of San Mateo v. Hardy, 149 
P.2d 307, 64 C.A.2d 794. 

Colo.—^People ex rei. Grommon v. 
Hedgcock, 104 P.2d 607, 106 Colo. 
300—^Board of Adjustment of City 
and County of Denver v. Handley, 
96 P.2d 823, 105 Colo. 180. 

Conn.—Spalding v. Board of Zoning 
Appeals of City of New Haven, 137 
A.2d 766, 144 Conn. 719—-Finch v. 
Montanari, 124 A.2d 214, 143 Conn. 
542—^Devaney v. Board of Zoning 
Appeals of City of New Haven, 122 
A.2d 303, 143 Conn. 322—^Mahank 
Corp. V. Board of Zoning Appeals 
of City of Stamford, 120 A.2d 149, 
143 Conn. 132—Plumb v. Board of 
Zoning Appeals of City of New 
Haven, 108 A.2d 899, 141 Conn. 599 
—McMahon v. Board of Zoning Ap¬ 
peals of City of New Haven, 101 
A.2d 284, 140 Conn. 433—Cohen v. 
Board of Appeals on Zoning of City 
of Bridgeport, 94 A.2d 793, 139 
Conn. 450—^Wadell v. Board of Zon¬ 
ing Appeals of City of New Haven, 
68 A.2d 162, 136 Conn. 1—^Berkman 
V. Board of Appeals on Zoning of 
City of Bridgeport, 64 A.2d 876, 136 
Conn. 393—Hafala v. Zoning Bd. of 
Appeals of City of Hartford, 62 A. 
2d 337, 136 Conn. 142—^Bishop v. 
Board of Zoning Appeals of City of 
New Haven, 53 A.2d 669, 133 Conn. 
614—^Devaney v. Board of Zoning 
Appeals of City of New Haven, 45 
A.2d 828, 132 Conn. 637—^Nlelsen 
V. Board of Appeals on Zoning of 
City of Bridgeport, 27 A.2d 392, 129 
Conn. 286—^Benson v. Zoning Board 
of Appeals of City of Hartford, 27 
A.2d 389, 129 Conn. 280—Levine v. 
Board of Adjustment of City of 
New Britain, 7 A.2d 222, 125 Conn. 
478—Orady v. Katz, 1 A.2d 137, 124 
Conn. 525—St. Patrick’s Church 
Corporation v. Daniels, 154 A. 343, 
113 Conn. 182. 
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Fla.—^Troup v. Blrd, 53 So.2d 717— 
Tau Alpha Holding Corporation v. 
Board of Adjustments of City of 
Gainesville, 171 So. 819, 126 Fla. 
858. 

Ind.—City of South Bend v. Marckle, 
18 N.B.2d 764, 216 Ind. 74. 

Board of Zoning Appeals of City 
of Mlshawaka v. School City of 
Misbawaka, App., 145 N.B.2d 802. 

Ky.—Willoughhy v. Tafel, 190 S.W. 
2d 476, 300 Ky. 792—Selligman v. 
Western & Southern Life Ins. Co., 
126 S.W.2d 419, 277 Ky. 561—Bos- 
worth V. City of Lexington, 126 S. 
W.2d 996, 277 Ky. 90—Smith v. 
Selligman, 109 S.W.2d 14, 270 Ky. 
69. 

Md.—^Mayor and City Councll of Bal- 
timore v. Byrd, 62 A.2d 588, 191 
Md. 632—^Kahl v. Consolidated Gas, 
Elee. Light & Power Co. of Baltl- 
more, 60 A.2d 754, 191 Md. 249. 

Mass.—^Real Properties v. Board of 
Appeal of Boston, 66 N.B.2d 199, 
319 Mass. 180—^Brackett v. Board 
of Appeal of Building Department 
of City of Boston, 39 N.B.2d 966, 
311 Mass. 62—^Amero v. Board of 
Appeal of City of Gloucester, 186 
N.B. 61, 288 Mass. 46—^Bennett v. 
Board of Appeal of City of Cam- 
bridge, 167 N.B. 669, 268 Mass. 419. 

Mich.—Teglund v. Dodge, 25 N.W.2d 
161, 316 Mich. 185. 

Minn.—State v. Gunderson, 268 N.W. 
860, 198 Minn. 51. 

Mot—State ex rei. Nigro v. Kansas 
City, 27 S.W.2d 1030, 325 Mo. 95. 

In re Botz, 169 S.W.2d 867, 286 
Mo.App. 366. 

Neh.—^Roncka v. Fogarty, 41 N.W.2d 
746, 152 Neb. 467. 

N.J.—^Beck V. Board of Adjustment 
of City of East Orange, Bssex 
County, 83 A.2d 720, 15 N.J.Super. 
564—^Kurowski v. Board of Ad¬ 
justment of City of Bayonne, 78 
A2d 429, 11 N.J.Super. 433—^Rob- 
erts V. Board of Adjustment of 
Borough of Fort Lee, 61 A.2d 896, 
1 N.J.Super. 29. 

Ramsbotham v. Board of Public 
Works of City of Paterson, 61 A. 
2d 196, 187 N.J.Law 659, followed 
in 61 A.2d 197, 137 N.J.Law 691— 
Schaible v. Board of Adjustment, 
49 A.2d 60, 184 N.J.Law 478—^Bran- 
don V. Board of Com’rs of Town of 
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Uontclalr. 15 A.2d 698, 126 N.J. 
Law 367. 

Ehrhardt v. Board of Adjustment 
of City of Passaic, 142 A. 315, 6 
N.J.Misc. 660. 

N.Y.—Clark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 N. 
B.2d 903, 301 N.Y. 86, motion de- 
nled 96 N.B.2d 44, 301 N.Y. 681, 
certiorari denled Board of Zoning 
Appeals of Town of Hempstead v. 
Clark. 71 S.Ct. 498, 340 U.S. 933, 95 
L.Ed. 673—Otto v. Steinhllber, 24 
N.E.2d 851, 282 N.Y. 71, reargument 
denled 26 N.E.2d 811, 282 N.Y. 681 
—^Arveme Bay Const. Co. v. 
Thatcher, 15 N.B.2d 687, 278 N.Y. 
222, 117 A.L.R. 1110—People v. 
New York Board of Appeals, 138 N. 
E. 416, 234 N.Y. 484. 

Ryback v. Murdock, 148 N.Y.S.2d 
822. 1 A.D.2d 132—Long Island 
Llghting Co. v. Incorporated Vil- 
lage of East Rockaway, 110 N.Y.S. 
2d 884, 279 App.Div. 926, reargu¬ 
ment and appeal denled 113 N.Y.S. 
2d 241, 279 App.Div. 1023, aiSLrmed 
110 N.B.2d 743, 304 N.Y. 932, re¬ 
argument denied 112 N.E.2d 851, 
305 N.Y. 738—Emst v. Board of 
Appeals on Zoning of City of New 
Rochelle, 79 N.Y.S.2d 798, 274 App. 
Div. 809—Seinfeld v. Murdock, 20 
N.Y.S.2d 464, 269 App.Div. 694. re¬ 
argument denled 21 N.Y.S.2d 610, 
269 App.Div. 1074, affirmed 34 N.B. 
2d 488, 285 N.Y. 718—Cherry v. 
Brumbaugh, 7 N.Y.S.2d 966, 265 
App.Div. 880. 

Chad Homes, Inc. v. Board of 
Appeals of City of Rochester, Mon- 
roe County, 169 N.Y.S.2d 383, 6 
Mlsc.2d 20—^Freeman v. City of 
Yonkers, 129 N.Y.S.2d 703, 205 Misc. 
947—Sherwood Realty Corp. v. Fer- 
iola, 82 N.Y.S.2d 505, 193 Misc. 194 
—Van Auken v. Kimmey, 262 N.Y. 
S. 843, 141 Misc. 117—Van Auken v. 
Kimmey, 262 N.Y.S. 329, 141 Misc. 
106—^Esdora Realty Corporation v. 
Walsh, 240 N.Y.S. 792, 186 Misc. 
476, reversed on other grounds, 243 
N.Y.S. 810, 229 App.Div. 866, af- 
flrmed 173 N.E. 883, 254 N.Y. 600. 

Marks v. Board of Zoning Ap¬ 
peals of City of Dunkirk, 154 N.Y. 
S.2d 118—Stevens v. Connor, 120 N. 
Y.S.2d 346—^Mosher v. Crowley, 110 
N.Y.S.2d 626—^Burke v. Cohen. 18 
N.Y.S.2d 984. 
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effect of the applicatiori of the zoning ordinance or i § 277. Source of Power 
rcg^latioili if literally enferced, would be arbi- Power to grant a variance or exception may stem 


trary.25 

Ohio.—^L. & M. Investment Co, v. 
Cutler, 180 N.B. 379. 125 Ohio St. 
12, 86 A.L..R. 707. 

Okl.—Beveridge v. Westgate Oil Co., 
44 P.2d 26, 171 Okl. 360—Van Me¬ 
ter V. H. P, Wilcox Oil & Gas Co., 
41 P.2d 904, 170 Okl. 604. 

Pa.—^Appeal of Pelrce. 119 A.2d 506, 
SS4 Pa. 100—^In re Blanarlk, 100 A. 
2d 68, 375 Pa. 209—Lukens v. Zon- 
Ingr Bd. of Adjustment of Ridley 
Tp., Del. County, 80 A.2d 766, 367 
Pa. 608—^Application for Certiflcate 
of Occupancy, 600 Paxinosa Ave., 
Baston, 66 A.2d 225, 362 Pa. 116— 
Appeal of Crawford, 57 A.2d 862, 
358 Pa. 636—^Appeal of Floersheim, 
34 A.2d 62, 348 Pa. 98. 

Appeal of Grant, 60 Pa.Dist- & 
Co. 340—Casper v. Exley, 45 Pa. 
Dlst. &Co. 664—^Baumgrartner v. 
Philadelphia Zoning Board of Ad¬ 
justment, 29 Pa.Dlst. & Co. 103. 

Appeal of Geisinger, Com.Pl.. 35 
DeLCo. 333—^Appeal of Deiter, Com. 
Pl., 68 LackJur. 86—Logan Square, 
Inc. V. Norristown Borough Bd. of 
Adjustment, Com.Pl., 72 Montg.Co. 
79—Grant v. Abington Tp., Com. 
Pl., 63 Montg.Co. 214—^Appeal of 
Continental Motor Sales, Com.Pl., 
31 North.Co. 260—^Appeal of Le- 
Ponne, Com.Pl., 86 Pittsb.L«eg.J. 
494—^Appeal of Houlden, Com.Pl., 
86 Pittsb.Leg.J. 116. 

B.I.—^Harte v. Zoning Bd, of Review 
of City of Cranston, 91 A.2d 38. 80 
HX 43—^Miriam Hospltal v. Zoning 
Board of Review of City of Provi- 
dence, 23 A2d 191, 67 R.I, 296. 
Tenn.—^Bubis v. City of Nashville, 
124 S.W.2d 288, 174 Tenn. 134. 

Tex.—City of Amarillo v. Stapf, 101 
S.W.2d 229, 129 Tex. 81. 

Driskell v. Board of Adjustment, 
Clv.App., 195 S.W.2d 694. 

W-is.—State ex rei. Schleck v. Zon¬ 
ing Bd. of Appeals, City of Madi- 
son, 35 N.W.2d 312, 254 Wis. 42. 

48 C.J. p 354 note 45. 

Power to grant special exceptlons see 
supra § 271. 

Valldlty of provisions as to variance 
see supra § 66. 

"‘The ordinance may be arbitrary 
and discriminatory in isolated cases 
as applied to certain property, and 
compliance therewith may present 
unusual dlfllculties in many other in- 
stances. But it is manifestly im- 
practicable, if not impossible, to enu¬ 
merate in the ordinance itself the 
varled factual situations to which 
the ordinance is not applicable be- 
cause of constitutional objections or 
other special considerations. Conse- 
quently, almost every zoning ordi¬ 
nance . . . contains provisions 

whereby an owner may apply to an 


1 directly from a sta 

administrative body for permission 
to put his land to a nonconforming 
use.” 

Cal,—Metcalf v. Dos Angeles County, 
148 P.2d 646, 647, 24 C.2d 267. 

Beqnlrexaeats as to hardshlp or prao- 
tical dlfdcolties 

(1) Term "‘hardshlp,’* as used in 
zoning ordinance incorporating stat- 
utory provision that city zoning 
board of review may authorize vari¬ 
ance in application of terms of ordi¬ 
nance where literal enforcement 
thereof wlll resuit in unnecessary 
hardshlp, refers to degree of inter- 
ference with ordinary legal property 
rights and loss or hardshlp arising 
therefrom. 

R.I.—Tripp V. Zoning Bd. of Review 
of City of Pawtucket, 123 A.2d 144 
—Caccla V. Zoning Bd. of Review 
of City of Provtdence, 113 A.2d 870 
—‘Wlnters v. Zoning Bd. of Review 
of City of Warwlck, 96 A.2d 887, 
80 R.I. 276. 

(2) Statute allowing board of ad¬ 
justment to grant variance where 
striet application of ordinance would 
resuit in peculiar and exceptional 
practical difflculties to, or undue 
hardshlp on, the owner provides but 
one criteria, since undue hardshlp 
necessarily is inclusive of peculiar 
and exceptional practical difflculties. 
N.J.—166 Augusta St v. Collins, 87 

A,2d 889, 9 N.J. 269. 

(3) Under ordinance permitting 
zoning board of appeals to vary zon¬ 
ing ordinance where there are “prac¬ 
tical difflculties’* or “unnecessary 
hardshlps,” the words “practical dif¬ 
flculties*’ are insufflclent to afford 
guide to determine whether variation 
should be granted, and phrase is to 
be construed as a whole. 

Conn.—Stavola v. Bulkeley, 66 A2d 
645, 184 Conn. 186. 

(4) Fact that hardshlp would be 
caused applicant for variance would 
not alone be suffleient to sustain 
grant of variance. 

N.T.—Gilbert v. Stevens, 136 N.T.S. 
2d 357, 284 App.Dlv. 1016. 

(5) Change of area may be grant¬ 
ed as a variance from a zoning ordi¬ 
nance on the ground of practical dif¬ 
flculties alone, without considerlng 
whether or not there is an unneces¬ 
sary hardshlp. 

N.T.—Village of Bronxville v. Fran¬ 
cis, 150 N.T.S.2d 906, 1 AD.2d 236, 
afflrmed 135 N.B.2d 724, 1 N.T.2d 
889, 163 N.T.S. 220. 

Fulton V. Board of Appeals of 
Town of Oyster Bay, 168 N.T.S.2d 
434. 


tute or ordinance. 

<6) Hardshlp as ground for vari- 
ances see infra §§ 290-294. 

Emergency condltioiLs 

Ordinances providing that because 
of wartime housing emergency ad¬ 
ministrative offlcials “may’* waive 
certain building regulations, and reg- 
ulatlons applying to the use and oc¬ 
cupancy of buildings, sanction the 
authorlty of granting power to issue 
permits where compliance with 
building regulations is precluded by 
wartime restrictlons. 

Cal.—^Lindell Co. v. Board of Permit 
Appeals of City and County of San 
Francisco, 144 P.2d 4, 23 C.2d 303. 

Tazianoe rather than. ohange of zoae 
Where municipality was reslden- 
tial community and zoning ordinance 
was part of comprehensive plan to 
preserve character of community, 
proper method to secure permission 
to use residential property for non- 
residential purpose was to apply to 
board of adjustment for a variance 
rather than seek change of zone from 
town council. 

N.J.—Bsso Standard Oil Co. v. Town 
of Westfleld, 110 A2d 148, 33 N.J. 
Super. 324. 

Spot zoning 

(1) An order by board of adjust¬ 
ment and appeals granting a vari¬ 
ance 80 as to permit use of dwelling 
in an **A’’ one-family district as a 
horne for the aged was not contrary 
to Public pollcy and was not void as 
spot zoning. 

Ky.—Thomson v. Tafel, 218 S.W.2d 
977, 309 Ky. 763. 

(2) Spot zoning held not Involved. 
Ind.—^Keellng v. Board of Zoning Ap¬ 
peals of City of Indianapolis, 69 N. 
B.2d 613, 117 Ind.App. 314. 

Distmguished from lloenslng power 
Cal.—^Rubln v. Board of Directors of 
City of Pasadena, 104 P.2d 1041, 
16 C.2d 119. 

23. Conn.—^Devaney v. Board of Zon¬ 
ing Appeals of City of New Haven, 
122 A.2d 303, 143 Conn. 322—Mc- 
Mahon v. Board of Zoning Appeals 
of City of New Haven, 101 A2d 
284, 140 Conn. 433. 

Failnre to provide for dootor’s offlees 
Fact that failure of zoning ordi¬ 
nance to provide for doctor’s offlees 
in residence zones might prevent 
ready access to doctors did not ren- 
der ordinance arbitrary, withln or¬ 
dinance provision authorlzing grant 
of variances where efiCect of applica¬ 
tion of ordinance is arbitrary. 

Conn.—^PaTil v. Board of Zoning Ap 
peals of City of New Haven, 110 
A2d 619, 142 Conn. 40. 
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The power to grant a variance or exception may vested In a partfculap body, a decislon of a different body, 
stem directly from a statute or ordinance ;24 the arantlno a variance or exception, is a nuiiity. 

authority of a board in this connection has been The power to grant a variance or exception from 
held solely statutory.25 a zoning regulation may be vested in a particular 

body.2® For example, the power to grant a vari- 
§ 278. Power in Particular Bodies ance or exception from a zoning regulation may be 

Whcre the power to grant a variance or exception Is vested in a board of adjustment^*^ or a board o£ 


24 . Mich.—^Teglund v. Dodge, 26 N. 

W.2d 161, 316 Mich. 186. 
jq-j.—^Home Builders Ass*n of North¬ 
ern N. J. V. Borough of Paramus, 
81 A.2d 763, 71 N.J. 336. 

Beck V. Board of Adjustment of 
City of Bast Orange, Essex Coun- 
ty, 83 A.2d 720, 16 N.J.Super. 664. 
■^jr .—^Mosher v. Crowley, 110 N.T.S. 
2 d 626. 

Pa.—^Appeal of Bowtiuch, Coni.PL, 49 
Lack-Jur. 209. 

Tex.—^Driskell v. Board of Adjust¬ 
ment, Civ.App., 196 S.W.2d 694, re- 
fused no reversible error. 

Ya.—Wicker Apartments, Inc. v. City 
of Richmond, 99 S.B.2d 666, 199 Va. 
263. 

AmendineiLt not retroactive 

(1) Variances from zoning ordi- 
nance granted prior to effective date 
of amendment of zoning statute are 
not govemed by such amendment. 
N.J.—^Ramsbotham v. Board of Pub¬ 
lic Works of City of Paterson, 66 
A2d 748, 2 N.J. 131. 

(2) Validity of action of board of 
adjustment on application for zoning 
variance must be determined under 
the law in force when such action 
was taken, without regard to subse- 
quent amendments to zoning statute 
enlarging board’s powers. 

N.J.—^Ackerman v. Board of Com^rs 
of Town of Belleville, 62 A.2d 476, 
1 N.J.Super. 69. 

(8) Where owner applied to the 
township for a special exception or 
variance, and the township forthwith 
repealed the section of the ordinance 
under which the application was 
flled, it was held that the repeal void- 
ed the application flled thereunder. 
Pa.—Sunnybrook, Inc., v. Upper Dub- 
lin Tp., 76 Pa.Dist & Co. 385, 67 
Montg.Co. 48. 

Power not Umlted by regulation 
Zoning board of appeals of City 
was legally justifled In acting in ac- 
cordance with general statutes of the 
state and special acts relating to the 
City in granting variance, and power 
granted in City charter to board to 
grant a variance could not be limited 
to any regulations which purported 
to restrict the exerclse of the power 
to cases wherein undue hardship re- 
sulted solely from the size, shape, or 
topography of lot. 

Conn.—^Mabank Corp. v. Board of 
Zoning Appeals of City of Stam- 
ford, 120 A.2d 149, 143 Conn. 132. 


Spedal statute not anthorlzlng vari- 
aaoe 

Where petitloner applied for vari¬ 
ance from zoning ordinance enacted 
by zoning board established under 
special statute, which did not author- 
ize variances in hardship cases, he 
could neither invoke provision of 
general statute, vesting power in zon¬ 
ing boards established thereunder to 
grant variances in such cases, nor 
could he ralse question as to validity 
of special statute in omitting such 
provision in this action. 

R.I.—^Baker v. Zoning Bd. of Review 
of Town of North Kingstown, 111 
A.2d 363, 82 R.I. 432. 

Powers of vUlage board not enlarged 
Section of a village ordinance did 
not have the effect of enlarging on 
the general powers of the village 
board in the matter of granting of 
variances, where the ordinance mere- 
ly supplemented provlsions of the 
village law, by speciflcally setting 
forth what the board was required to 
flnd, in order to justify the grant of 
a variance, because of practical dif- 
flculties or unnecessary hardship. 
N.T.—Consolidated Edison Co. of N. 
T. V. Village of Briarcliff Manor, 
144 N.Y.S.2d 379, 208 Misc. 295. 

25. Pa.—^Lukens v. Zoning Bd. of 
Adjustment of Ridley Tp., Del. 
County, 80 A.2d 765, 367 Pa. 608. 

OrdlnaiLce snperseded by statute 
Provisions of prior zoning ordi¬ 
nance of City, which gave city plan- 
ning commisslon authority to grant 
a variance in use of property, were 
superseded by general zoning act | 
when City elected to come under pro¬ 
visions of such act. 

Ga.—Ledbetter v. Callaway, 87 S.E.2d 
317, 211 Ga. 607. 

26. Cal.—Stelger v. Board of Sup’rs 
of Los Angeles County, 300 P.2d 
210, 143 C,A.2d 362. 

Board of Standard# and Appeals of 
City of New Tcrk 
N.T.—^Bckerman v. Murdock, 91 N.T. 
S.2d 637, 195 Misc. 280, afflrmed 94 
N.T.S.2d 657, 276 App.Dlv. 927. 
Emergesioy housing oommlssion 
Statute which empowered emergen- 
cy housing commisslon to allow vari¬ 
ances, which granted commisslon ju- 
risdiction over decisions of municipal 
boards of appeal, or decision of any 
board speclally appointed, and which 
was enacted to allevlate housing 
shortage in entire commonwealth, 
was sufflciently broad to empower 
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commisslon to allow variances with 
respect to zoning in city controlled 
by zoning statute. 

Mass.—^Miller v. Emergency Housing 
Commisslon, 116 N.E.2d 663, 330 
Mass. 693. 

Seleetmen 

Provision of zoning ordinance of 
town that seleetmen shall constitute 
an adjusting board to hear and ad- 
just complalnts and shall determlne 
the fltness and unfltness of varlous 
uses gave board right to grant vari¬ 
ances. 

Me.—Casino Motor Co. v. Needham, 
118 A2d 781, 161 Me. 333. 

27. Ga.—Orr v. Hapeville Realty In- 
vestments, 85 S.E.2d 20, 211 Ga. 
236. 

N.H.—Fortuna v. Zoning Bd. of Ad¬ 
justment of City of Manchester, 
60 A.2d 133, 96 N.H. 211. 

N.J.—^Tzeses v. Board of Trustees of 
Village of South Orange, 91 A2d 
688 , 22 N.J.Super. 45—^Kurowskl v. 
Board of Adjustment of City of 
Bayonne, 78 A.2d 429, 11 N.J.Super. 
433. 

N.C.—James v. Sutton, 60 S.B.2d 300, 
229 N.C. 615—^Dee v. Board of Ad¬ 
justment of City of Rocky Mount, 
37 S.E.2d 128, 226 N.C. 107, 168 A. 
L.R. 1. 

Pa.—^Lukens v. Zoning Bd. of Adjust¬ 
ment of Ridley Tp., Del. County, 80 
A2d 765, 367 Pa. 608—Phillips v. 
Grifflths, 77 A.2d 376, 366 Pa. 468 
—^Appeal of Lindquist, 73 A2d 378. 
364 Pa. 661—^Berman v. Exley, 50 
A2d 199, 366 Pa. 416. 

Casper v. Exley, 45 Pa.I>ist. & Co. 
664. 

Bary v. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 4 Bucks Co. 269— 
Smith V. Bristol Tp. Zoning Bd., 
Com.Pl., 4 Bucks Co. 131—^Appeal 
of Geisinger, Com.PL, 36 DeLCo. 
333. 

Froper fuuotlou 

Proper function of township zon¬ 
ing boards of adjustment is to grant 
variances from zoning restrlctlons, 
give relief from consequent special 
hardshlps to indlvidual landowners, 
and thus forestall and prevent un- 
warranted invaslon of right of pri¬ 
vate property. 

N.J.—^United Advertising Corp. v. 

Board of Adjustment of Maple- 
wood Tp., 66 A.2d 406, 186 N.J.Law 
336. 

Besolutioai deolarlng detezmlnatlon 
lUegal 

Special resolution of board of trus- 
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appcals;"** and where the power to grant a variance 
or exception from a zoning regulation is vested in 
a particular body, a decision of a board or other 
body granting a variance is a nullity where such 
board or body has no power to grant vari- 
ances.^^ 
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§ 279. Construction of Authorizing Provi- 
sions 

Provisiona authorizing the grant of varlances are 
aubject to the uaual rules of construction. 

Provisions authorizing the grant of variances or 
exceptions are subject to the usual rules of construc¬ 
tion and particular words or phrases therein 


tees declaring lllegal, for lack of ju- 
risdiction, determlnatlon by board of 
adjustment granting variance was 
without foundation In law and In- 
valid. 

N.J.—^Tzeses v. Board of Tnistees of 
Village of South Orange, 91 A.2d 
588, 22 N.J.Super. 45. 

Pzoper oonditioas 

(1) Zoning board of adjustment 
tiAfl no power to grant a variance un- 
less conditions specifled by enabling 
act and ordinance exist, and, when 
they do not, the only remedy of an 
applicant for a variance ia through 
legislative action. 

Pa.—Appeal of Lindaulst, 78 A.2d 
378, 364 Pa. 561. 

(2) Board of adjustment, and not 
landlord or leasee, was chargeable 
with responsibillty of determinlng 
whether statutory prereciuisltes to 
exceptions had been met and what 
was reauired to serve the public 
need. 

N.J.—Crompton & Co. v. Borough of 
Sea Girt, 63 A.2d 834, 1 N,J.Super. 
607. 

23. 111.—Eector v. Board of Appeals 
Under Zoning Ordinance of City of 
Danville, 96 N.B.2d 99, 342 111.App. 
51. 

Ind.—^Board of Zoning Appeals of 
City of MishawsLka v. School City 
of Mishawaka, App., 145 N.E.2d 
302. 

Mass.—Vetter v. Zoning Bd. of Ap¬ 
peal of Attleboro, 116 N.E.2d 277, 
330 Mass. 628. 

Neb.—^Roncka v. Fogarty, 41 N.'W.2d 
746, 152 Neb. 467. 

N.T.—^Hunter v. Board of Appeals of 
Village of Saddle Rock, 168 N.Y.S. 
2d 148, 4 A.D.2d 961. 

Narragansett Inn v. Mielke, 134 
N.T.S.2d 363. 

Original juxlsdletion 

Zoning board of appeals has orig- 
inal jurlsdiction to entertain applica- 
tions for varlances. 

N.T.—^Roosevelt Field v. Town of 
North Hempstead, 98 N.Y.S.2d 350, 
277 App.Div. 889—^Hickox v. Grif- 
fln, 79 N.T.S.2d 193, 274 App.Div. 
792, reversed on other grounds 83 
N.E.2d 836, 298 N.Y. 365. 

Adeanate safeguards 

Power to grant varlances of a dls- 
cretionary nature, not reguiring a 
showlng of unnecessary hardship, 
must be glven to the board of ap¬ 
peals by the board of trustees, and 


when such power is glven, adeauate 
safeguards to llmlt and defilne the 
dlscretionary power of the board of 
appeals must be set up. 

N.Y.—^Village of Bronxvllle v. Fran¬ 
cis, 134 N.Y.S.2d 59, 206 Mlsc. 339, 
modifled on other grounds 150 N.T. 

S. 2d 906, 1 A.D.2d 236, afflrmed 153 
N.Y.S.2d 220, 1 N.Y.2d 839, 136 N. 
B.2d 724. 

Begulatioas subject to variance by 
particular board 

Where a zoning board of appeals 
was limited to consideration of mat- 
ters arislng under ordinances enact- 
ed under provisions of the town law 
relating to zoning and planning, and 
the bullding code of the municipal- 
ity was not enacted under those pro¬ 
visions of the town law, the board 
was without jurlsdiction to grant a 
variance as to any matter contained 
in the bullding code. 

ISr.Y.— Village of Island Park v. Bulk 
Plants, 16 N.Y.a2d 968, 268 App. 
Div. 186—Cassety v. Bobson, 8 N. 

T. S.2d 740, 265 App.Div. 928, rea3> 
gument denied 16 N.Y.S.2d 217, 266 
App.Div. 896. 

29. Conn.—Smith v. F. W. V^ool- 
worth Co., 111 A.2d 662, 142 Conn. 
88 . 

Mass.—Colabufalo v. Board of Ap¬ 
peal of City of Newton, 143 N.E. 
2d 536. 

Minn.—^Lowry v. City of Mankato, 42 
N.W.2d 553, 231 Minn. 108. 

N.J.—Conlon v. Board of Public 
Works of City of Paterson, 94 A. 
2d 660, 11 N.J. 363. 

N.T.—^Firestone v. Town Bd. of Town 
of Oyster Bay, 184 N.T.S.2d 882. 
Planning board 

City in which zoning act of 1946 
was effective was reauired, under 
such act, to set up a planning board, 
but such board had no authorlty to 
permit a variance in the use of prop- 
erty prevlously zoned, and under 
general zoning act of 1946, sole au¬ 
thorlty to issue special permits vary- 
ing the use of property prevlously 
zoned was vested in board of adjust¬ 
ment. 

Ga.—^Ledbetter v, Callaway, 87 S.E. 

2d 317, 211 Ga. 607. 

Town board 

Application for variance must be 
presented to, and acted on, by zoning 
board of appeals, and variance may 
not be granted by town board. 

N.T.—^Flrestone v. Town Bd. of Town 
of Oyster Bay, 134 N.T.S.2d 882. 
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City oouAcU 

Where nelther ' city zoning ordi¬ 
nance nor basic statute authorizes 
permits for exceptions to ordinance, 
City council may not grant such per^ 
mits by resolutlon. 

Ark.—^Meyer v. Seifert, 225 S.W.2d 4, 
216 Ark. 293. 

Board of aldermeu 
Where statute gave board of ap¬ 
peals of City power to grant varl¬ 
ances, but provided that exceptions 
to ordinances may be allowed by ei- 
ther board of appeals of City or 
council of City or selectmen of town, 
board of appeals had excluslve pow¬ 
er to grant variance, ordinance em- 
powering board of aldermen to grant 
variance was In confllct with enabl¬ 
ing statute, and board of aldermen 
was not empowered to grant vari¬ 
ance; it was in no sense a court 
when it granted variance, and there 
was llttle basis for Implying in its 
decision an adjudlcatlon of its au¬ 
thorlty to act 80 as to preclude col- 
lateral attack on its decision based 
on its want of authorlty. 

Mass.—Colabufalo v. Board of Ap¬ 
peal of City of Newton, 143 N.B.2d 
536. 

Beview by proper board as aot Ini- 
tial decision 

Beview by city board of appeals 
of propriety of granting of variance 
by board of aldermen, which was 
not empowered to grant variance, 
was not equivalent of inltlal deci¬ 
sion by board of appeals to grant 
variance, and ali at interest were en- 
titled to decision of board of appeals 
unaffected by prior decision. 

Mass.—Colabufalo v. Board of Ap¬ 
peal of City of Newton, supra. 

No estoppel to deny bullding Inspeo- 
tor’8 authorlty 

Pa.—Gibson v. Borough of Wilkins- 
burg, Com.Pl., 98 Pittsb.L,eg.J. 439. 

80. Conn.—^Eafala v. Zoning Bd. of 
Appeals of City of Hartford, 62 A. 
2d 337, 135 Conn. 142. 

Mass.—^Bennett v. Board of Appeal 
of City of Cambridge, 167 N.E. 669, 
268 Mass. 419. 

N.J.—^Brandon v. Board of Com’rs of 
Town of Montclalr, 11 A.2d 304, 
124 N.J.Law 136, afflrmed 16 A.2d 
698, 126 N.J.L.aw 867. 

Xndependent provisions of zoning 
regulation 

Sectiona 7 and 21 of the New York 
City zoning resolutlon are two inde- 
pendent provisions conf erring distinet 
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mttst be construed in the light of the ordinance as a 
whole and with a view to its purposes.si 

§ 280. Nature and Extent of Power 

The power of a board to grant op refuse varlances 
to discretfonary. 


ZONING §§ 279-280 

Provisions authorizing boards to vary zoning reg- 
ulations are generally held to be permissive rather 
tban inandatory.32 Hence, a property owner or oth- 
er person is not entitled to a variance as a matter 
of right,33 the power of the board in the matter of 


and separate powers on board of 
standards and appeals, and when 
application Is made under sectlon 21 
it must be shown that there are 
practlcal difflcultles or unnecessary 
hardships in the way of carrylng out 
striet letter of provisions of resolu- 
tion which Justlfy variance In spe- 
clflc case; but when application is 
made under section 7, fleld of in> 
Qulry is restricted. 

N.T.—^Reed v. Board of Standards 
and Appeals of City of New York, 
174 N.B. 301, 256 N.T. 126. 

Application of Laurelto.n Oivic 
Ass'n, 141 N.Y.S.2d 180. 

Eztensioii or enlarsTement of bulld- 
Ing* 

Zoning ordinance, authorizing board 
of zoning appeals to grant a vari¬ 
ance permittlng extension of an ex- 
isting or proposed bullding into a 
more restricted district, limlts the 
extension of use to the enlargement 
of a building. 

Conn.—Spencer v. Board of Zoning 
Appeals of City of New Haven, 104 
A.2d 373, 141 Conn. 155. 

Transfer of nonconfoxmlng use 
Provlsion of zoning ordinance 
which permitted varlances under cer- 
tain conditions, but which requlred 
determination with respect thereto 
to be in accord with comprehensive 
plan set forth in regulatione, would 
be violated by permittlng transfer 
of nonconformlng use from one lo- 
catlon to another location, where no 
such use had previously existed. 
Conn.—^Farr v. Zoning Bd. of Appeals 
of Town of Manchester, 95 A.2d 
792, 139 Conn. 677. 

Frovision inappUoable 

Paragraph of zoning ordinance 
providing that, where there are prac- 
tical difflcultles or unnecessary hard- 
s^lps in way of carrying out striet 
letter of any provlsion of ordinance, 
board of zoning appeals may vary 
such provlsion in harmony with its 
general purpose and Intent, do es not 
control board's action on application 
for permlt to extend store building 
in business zone into adjacent resi- 
dence zone, as authorlzed by one of 
six preceding paragraphs. 

Conn.—^Bishop v. Board of Zoning 
Appeals of City of New Haven, 63 
A.2d 659, 133 Conn. 614. 

81. Conn.—Stavola v. Bulkeley, 56 
A.2d 645, 134 Conn. 186. 

Sxisting establlshment 

Store under construction, but not 
yet in operation, was not an “exlst- 
ing commerciai or Industrial estab- 


lishment** wlthin zoning ordinance 
authorizing board of zoning appeals 
to grant varlances permittlng exten¬ 
sion of existing commerciai or indus¬ 
trial establlshments in any district. 
Conn.—Spencer v. Board of Zoning 
Appeals of City of New Haven, 104 
A.2d 373, 141 Conn. 166. 

Spaoiilo pleee of property 

Determination of whether a given 
piece of realty is **a specifle piece of 
property** wlthin meaning of zoning 
statute, so as to be properly the sub- 
Ject of consideratlon for a variance, 
should take into account the size of 
the piece of realty in relation to the 
slzes generally of pieces of property 
in the zone devoted to the permitted 
use. 

N.J.—Leimann v. Board of Adjust- 
ment of Cranford Tp., Union Coun- 
ty. 88 A.2d 337, 9 N.J. 336. 
^Suilding iiLVolved” 

Where board was vested with au- 
thority to grant a variance where 
striet application of zoning ordi¬ 
nance would deprive owner of rea- 
sonable use of lands **or building In- 
volved,” Quoted phrase contemplated 
situations other than those specidcal- 
ly named in statute, in which a vari¬ 
ance could be granted, and included 
a situation where a permit was 
sought for improvement and expan- 
sion of an existing business. 

N.Y.—Gerling v. Board of Zoning 
Appeals of Town of Clay, 167 N.Y. 
S.2d 358. 

Other ternis 

Conn.—^Abbadessa v. Board of Zon¬ 
ing Appeals of City of New Haven, 
54 A.2d 676, 134 Conn. 28—Corden 
V. Zoning Bd. of Appeals of City 
of Waterbury, 41 A.2d 912, 131 
Conn. 664, 169 A.L..B. 849. 

32, N.T.—Boyd v. Walsh, 216 N.T. 
S. 242, 217 App.Div. 461. 

33 . Ala.—WTiite v. Board of Adjust- 
ment of City of Birmingham, 16 
So.2d 685, 245 Ala. 48. 

Del.—Appeal of Blackstone^ 190 A. 

697, 8 W.W.Harr. 230. 

Fla.—^ICazlow v. Peters, 53 So.2d 321. 
Ind.—Board of Zoning Appeals of 
City of Indianapolis v. Moyer, 27 
N.E.2d 906, 108 Ind.App. 198. 

Mass.—^Howland v. Acting Superin¬ 
tendent of Bldgs. and Inspector of 
BIdgs. of Cambridge, 102 N.E.2d 
423, 328 Mass. 165. 

N.J.—Wyndham Const. Co. v. Board 
of Adjustment of Teaneck Tp., 63 
A.2d 707, 1 N.J.Super. 197. 

N.T.—^Holy Sepulchre Cemetery v. 
Board of Appeals of Town of 
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Greece, Monroe County, 60 N.Y.S. 
2d 760, 271 App.Dlv. 33. 

ZTo legal rlght 

Mass.—^Pendergast v. Board of Ap¬ 
peals of Bamstable, 120 N.E.2d 
916, 831 Mass. 555. 

3Sro vested xight is affected by ei- 
ther denial or grant of zoning vari¬ 
ance. 

Cal.—^Flagstad v. City of San Mateo, 
318 P.2d 825, 156 CJL2d 138. 

Constltntioaal rights not violated 

(1) Generally. 

Pa.—^In re Application for Certlflcate 
of Occupancy, Com.Pl., 32 North. 
Co. 81. 

(2) If, in determining in a particu- 
lar case whether a variance should 
be authorlzed, the board acts wlthin 
the powers conferred on it, and its 
action is not arbitrary or capricious, 
there is no violatlon of property 
owner*s constitutional rights. 

Wis.—State ex rei. Schleck v. Zon¬ 
ing Bd. of Appeals, City of Madi- 
son, 35 N.W.2d 312, 254 Wis. 42. 

(3) Where board acted within pow¬ 
er granted to it by zoning ordinance, 
and there was no contention that 
ordinance was unconstitutional, ac¬ 
tion of board in denying application 
for variance could not be deemed 
violatlon of plaintilTs constitutional 
rights. 

Conn.—^Talmadge v. Board of Zoning 
Appeals of City of New Haven, 109 
A.2d 253, 141 Conn. 639. 

Senewal of variance pennlt 
Whether variance permit for use 
of buildings in removal of sand and 
gravel from private residence dis¬ 
trict should be renewed was for al- 
dermen to determine. 

Mass.—Wllbur v. City of Newton, 
18 N.E.2d 365, 802 Mass. 88. 

Compllance with building pennit 
Where permit was obtained In non- 
commercial zone for avowed pur¬ 
pose of constructing place to be used 
for sale of ice cream made from 
Products of farm upon which build¬ 
ing was to be located, but thereaft- 
er landowner Intended to manufac- 
ture and sell ice cream on substan- 
tial commerciai scale, to be made 
from Products coming from out of 
town, he was not entitled to variance 
by operation of law on ground that 
building was erected in accordance 
with permit of building inspector. 
R.I.—^Kent V. Zoning Bd. of Review 
of Town of Barrington, 68 A.2d 781, 
75 R.L 64. 
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g^anting or refusing variances being discretionary.^^ | In exercising its power, the board has been said 


Ordinaace passed after date of ap- 
plioatlon 

Mere application for a permit for 
a variance confers no vested right 
as of that time, and an application 
may be refused, or the permit va- 
cated, because of an ordinance pass- 
ed after the date of the application 
where no Improvements have been 
made or any money expended in con- 
nection therewlth; and the fact that 
area in which property of applicant 
for variance was limlted to slngle- 
family dwellings was recl€Lssifled for 
such dwelling use while the applica¬ 
tion of a permit to mine coal from 
the area was pending was not ground 
for complaint by the applicant where 
the board had disposed of the ap¬ 
plication according to the law in ef- 
fect at the time of its actlon wlth 
respect thereto. 

Pa.—Appeal of Mutual Supply Co., 
77 A.2d 612, 366 Pa. 424. 

34. Ala.—^Marshall v. City of Mo¬ 
bile, 35 So.2d 653, 250 Ala. 646— 
White V. Board of Adjustment of 
City of Birmlnghanx, 15 So.2d 585. 
245 Ala. 48. 

Cal.—San Diego County v. McClur^ 
ken, 234 P.2d 972, 37 C.2d 688—Lin- 
dell Co. V. Board of Permit Ap- 
peals of City and County of San 
Francisco, 144 P.2d 4, 23 C.2d 303. 

Flagstad V. City of San Mateo, 
318 P.2d 826. 156 C.A,2d 188—Stei- 
ger V. Board of Sup’rs of Los An- 
geles County, 300 P.2d 210, 143 C. 
A.2d 352. 

Conru—McMahon v. Board of Zonlng 
Appeals of City of New Haven, 101 
A.2d 284, 140 Conn. 433—Wadell 
V. Board of Zonlng Appeals of City 
of New Haven, 68 A.2d 162, 186 
Conn. 1—^Nielsen v. Board of Ap¬ 
peals on Zoning of City of Bridge- 
port, 27 A.2d 392, 129 Conn. 286— 
Rommell v. Walsh, 16 A.2d 483, 127 
Conn. 272—St. John’s Roman Cath- 
olic Church of Stamford v. Board 
of Adjustments or Appeals of City 
of Stamford, 8 A.2d 1, 125 Conn. 
714—^Levlne v. Board of Adjust¬ 
ment of City of New Britain, 7 
A.2d 222, 125 Conn. 478—^Blake v. 
Board of Appeals of City of Hart¬ 
ford, 169 A. 195, 117 Conn. 627— 
Comley v. Boyle, 162 A. 26, 115 
Conn. 406. 

Del.—^Appeal of Blackstone, 190 A. 

697, 8 W.W.Harr. 230. 

D.C.—^Hyman v. Coe, D.C., 146 F. 
Supp. 24. 

Me.—Casino Motor Co. v. Needham, 
118 A.2d 781, 161 Me. 333. 

Mich.—Teglund v. Dodge, 25 N.W.2d 
161, 816 Midi. 185. 

Ind.—^Board of Zoning Appeals of 
City of Mishawaka v. School City 
of Mishawaka, App., 145 N.E.2d 302 
—Keeling v. Board of Zoning Ap¬ 
peals of City of Indianapolis, 69 


N.E.2d 613, 117 Ind.App. 314— 

Board of Zoning Appeals of City 
of Indianapolis v. Wheaton, 76 N. 
B.2d 697, 118 Ind.App. 88—Keeling 
V. Board of Zonlng Appeals of City 
of Indianapolis, 69 N.E.2d 613, 117 
Ind.App. 314—^Board of Zoning Ap¬ 
peals of City of Indianapolis v. 
Moyer, 27 N.E.2d 905, 108 Ind.App. 
198—Board of Zoning Appeals of 
City of Indianapolis v. Waintrup, 
193 N.E. 701, 99 IndJlpp. 676. 

Ky.—Selligman v. Von Allmen Bros., 
179 S.W.2d 207, 297 Ky. 121—Sel¬ 
ligman V. Western & Southern Life 
Ins. Co., 126 S.W.2d 419, 277 Ky. 
661—^Bosworth v. City of Lexing- 
ton, 126 S.W.2d 995, 277 Ky. 90— 
Smith V. Selligman, 109 S.W.2d 14, 
270 Ky. 69—^A. L. Carrithers & Son 
V. City of Louisville, 63 S.W.2d 
493, 260 Ky. 462. 

Md.—Heath v. Mayor and City Coun- 
cil of Baltimore, 49 A.2d 799, 187 
Md. 296. 

Mo.—In re Botz, 169 S.W.2d 867, 236 
Mo.App. 566. 

Mont.—Freeman v. Board of Adjust¬ 
ment of City of Great Palis, 34 P. 
2d 634, 97 Mont. 842. 

N.J.—166 Augusta St. v. CoUins, 87 
A.2d 889, 9 N.J. 269—Home Build- 
ers Ass’n of Northern N. J. v. Bor- 
ough of Paramus, 81 A.2d 753, 7 
N.J. 336. 

Ardolino v. Board of Adjustment 
of Borough of Florham Park, Mor¬ 
ris County, 125 A.2d 643, 41 N.J. 
Super. 682—Tzeses v. Board of 
Trustees of Village of South 
Orange, 91 A.2d 588, 22 N.J.Super. 
46—^Peterson v. Board of Adjust¬ 
ment of Town of Montclair, 73 A. 
2d 69, 7 N.J.Super. 282. 

Protomastro v. Board of Adjust¬ 
ment of City of Hoboken, 59 A. 
2d 644, 137 N.J.Law 250—Stout v. 
Mltschele, 52 A.2d 422, 136 N.J. 
Law 406—^Albright v. Johnson, 60 
A.2d 399, 135 N.J.Law 70—Schai- 
ble V. Board of Adjustment, 49 A. 
2d 60, 134 N,J.Law 473—Potts v. 
Board of Adjustment of Borough 
of Princeton, 43 A.2d 850, 133 N.J. 
Law 230—National Lumber Prod¬ 
ucts Co. V. Ponzio, 42 A.2d 763, 133 
N.J.Law 96—^Brandon v. Board of 
Com’rs of Town of Montclair, 11 
A.2d 304, 124 N.J.Law 135, affirmed 
16 A.2d 698, 126 N.J.Law 367— 
Aschenbach v. Inhabitants of City 
of Plainfleld, 8 A.2d 814, 121 N.J. 
Law 698, affirmed 8 A.2d 679, 123 
N.J.Law 265—^Dubin v. Wich, 200 
A. 761, 120 N.J.Law 469. 

Werblin v. Wigton, 163 A. 103, 9 
N.J.Misc. 194. 

N.Y.—^Del Vecchio v. Tuomey, 130 N. 
Y.S.2d 481, 283 App.Div. 965, af- 
flrmed 125 N.E.2d 107, 308 N.Y. 
749, reargument denled 126 N.E. 
174, 308 N.Y. 834—Cordes v. Moore, 
129 N.Y.S.2d 777, 283 App.Div. 893, 
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affirmed 126 N.E.2d 112, 300 N.Y. 
761—Corbett v. Zoning Bd. of Ap¬ 
peals of City of Rochester, 128 N. 
Y.S.2d 12, 283 App.Div. 282—Palvo 
V. Kemer, 225 N.Y.S. 747, 222 App.. 
Div. 289. 

North Am. Holding Corp. v. 
Murdock, 167 N.Y.S.2d 120, 9 Misc. 
2d 632—^Application of Central' 
Queens Allied Civic Council, 146. 
N.Y.S.2d 163, 208 Misc. 809—Smith 
V. Hartman, 144 N.Y.S.2d 13, 208 
Misc. 880—^Rochester Transit Corp. 
V. Crowley, 131 N.Y.S.2d 493, 205 
Misc. 933—North Titus Residential 
Ass’n of Irondequoit, N. Y. v. 
Board of Zoning Appeals of Town 
of Irondequoit, 127 N.Y.S.2d 602, 
205 Misc. 618—^Vesell v. Board of 
Standards and Appeals of City of 
New York, 243 N.Y.S. 618, 137 Misc. 
806, affirmed Vesell v. Walsh, 232 
N.Y.S. 904, 226 App.Div. 742—Pt. 
Tryon Arms v. Walsh, 232 N.Y.S. 
83, 133 Misc. 363. 

AislofC V. Murdock, 81 N.Y.S.2d 
872, appeal dismissed in part, 
modifled on other grounds in part, 
Application of Aislolf, 94 N.Y.S.2d 
226, 276 App.Div. 907—^In re Pein, 
67 N.Y.S.2d 218, affirmed 72 N.Y.S. 
2d 264, 272 App.Div. 819, motlon 
denied 74 N.B.2d 486, 297 N.Y. 1034 
—^In re Cosden, 64 N.Y.S.2d 37, af- 
firmed 63 N.Y.S.2d 640, 270 App. 
Div. 1018. 

N.C.—^Application of 0'Neal, 92 S.B. 
2 d 189, 243 N.C. 714—James v. Sut- 
ton, 60 S.E.2d 300, 229 N.C. 516— 
Lee V. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d! 
128, 226 N.C. 107, 168 A,L.R. 1. 

Pa.—0’Neill v. Philadelphia Zonlng 
Bd. of Adjustment, 120 A.2d 901, 
384 Pa. 379—Phillips v. Grifflths, 
77 A.2d 875, 366 Pa. 468—Appeal 
of Llndquist, 73 A,2d 378, 364 Pa. 
661—^Berman v. Ezley, 50 A.2d 199, 
356 Pa. 416. 

Hinton V. Zoning Bd. of Adjust¬ 
ment, 88 Pa.Dlst. & Co. 266—^Brod- 
sky V. McShain, 71 Pa.Dist. & Co. 
595—^Drake v. Zonlng Bd. of Ad¬ 
justment, 66 Pa.Dist. & Co. 293— 
Cummer v. Narberth Borough Bd. 
of Adjustment, 59 Pa.Dist. & Co. 
686 , 63 Montg.Co. 247. 

Helser v. Spring Tp., Com.Pl., 47 
Berks Co. 21—^Appeal of Plymouth 
Homes, Ina, Com.Pl., 25 Leh.L.J. 
296—Grant v. Abington Tp., Com. 
Pl., 63 Montg.Co. 214—Appeal of 
Ploershelm, Com.Pl., 92 Pittsb.Leg. 
J. 16, affirmed 34 A.2d 62, 348 Pa. 98 
—^Appeal of Houlden, Com.Pl., 86- 
Pittsb.Leg.J. 116—^Appeal of Atlan¬ 
tic Reflning Co., Com.Pl., 66 York 
Leg.Rec. 81. 

R.I.—^Denton v. Zoning Bd. of Re- 
view of City of Warwick, 133 A.2d 
718—^Fogarty v. Zoning Bd. of Re- 
view of City of Warwick, 133 A.2d 
641—Winters v. Zoning Bd. of Re- 
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to perform an administrative duty or function.®® 

§ 281. -Judicial Power or Function 

It l8 frequently said that a board In granting or deny- 
Ing an applicatlon for a varlance exercises a quasi-judiciai 
function. 


It has been both affirmed^^ and denied^^ that a 
board, in passing on an application for a variance, 
exercises judicial powers; but it is frequently said 
that in so doing it exercises a quasi-judiciai func¬ 
tion,38 which is to be exercised only in the light 


view of City of Warwick, 96 A.2d 
337, 80 R.I. 275—Costantino v. 
Zoning Bd. of Revlew of City of 
Cranston, 60 A.2d 478, 74 R.I. 316 
—Kent V. Zoning Bd. of Review of 
Town of Barringrton, 58 A.2d 623. 
74 R.I. 189—^Plske v. Zonlng* Bd. of 
Review of Town of East Provi- 
dence, 50 A.2d 65, 72 R.I. 217, re- 
hearlng denied 50 A.2d 779, 72 R.I. 
217—^Buckminster v. Zonlngr Board 
of Review of City of Pawtucket, 30 
A.2d 104, 68 R.I. 515. 

Tex.—^Board of Adjustment of City 
of San Antonio v. Levinson, Civ. 
App., 244 S.W.2d 281—Driakell v. 
Board of Adjustment, Clv.App., 195 

S. W.2d 594. 

Wis.—State ex rei. Schleck v. Zon- 
ing Bd. of Appeals, City of Madl- 
son, 35 N.W.2d 312, 264 Wis. 42. 
Review of exercise of discretion see 
infra §§ 329. 338, 349. 

'Tn allowingr or denylngr a varlance 
«... board exercises a function 
committed by the Zonlng Act to Its 
sound discretion and experienced 
Judgrment, controlled by law and rea- 
son." 

N.J.—^Bierce v. Gross, 135 A.2d 661, 
666, 47 N.J.Super. 148—^Preye v. 
Board of Adjustment of North 
Bergen Tp.. 91 A.2d 697, 601, 22 N. 
J.Super. 161. 

Broad discretion 

Ky.—Stout V. Jenkins, 268 S.W.2d 
643. 

Wide discretion 

(1) Generally. 

N.Y.—^Woltman v. Murdock, 168 N. 

T. S.2d 672, 8 Misc.2d 969. 

S.C.—Hodge V. Pollock, 75 S,E.2d 762, 
223 S.C. 342. 

(2) Although board of standards 
and appeals has wide discretion glv- 
en to it in matter of granting vari- 
ances, it cannot. without reasonable 
basis, vary zoning laws which have 
been imposed by legislative body for 
general good. 

N.Y.—^Application of American Seml- 
nary of The Bible, 104 N.Y.S.2d 
660, modided on other grounds 112 
N.Y.S.2d 904, 280 App.Div. 792. 

Discretion and Jndgment controlled 
by law and reason 

N.J.—^Monmouth Lumber Co. v. 
Ocean Tp., 87 A.2d 9, 9 N.J. 64— 
Oliva V. City of Garfleld, 62 A.2d 
673, 1 N.J. 184. 

Mistretta v. City of Newark, 109 
A.2d 677, 33 N.J.Super. 205. 

Discretion not personal 

However, the power has been held 
not one of personal discretion. 


Tex.—Caruthers v. Board of Adjust¬ 
ment of the City of Bunker Hili 
Village, C1V.APP., 290 S.W.2d 340. 

Qnestlons presented 
On a property owner*s application 
for a variation, sole Questions are 
whether ordinance confers on ad¬ 
ministrative board power to grant 
variation which is asked and wheth¬ 
er exercise of wise discretion calls 
for the use of such power in the par- 
ticular case, and issue whether with¬ 
out such variation striet enforcement 
of general rule would work such 
hardship as to constitute taking of 
property without due process is not 
directly presented. 

N.Y.—^Arveme Bay Const. Co. v. 
Thatcher, 15 N.E.2d 687, 278 N.Y. 
222, 117 A.L..R. 1110. 

Arbitrary refnsal to exercise discre- 
tion 

Where zoning board of review de¬ 
nied property owners* application for 
exception or variance in application 
of terms of ordinance to permit erec- 
tion of one-family dwelling and gu- 
rage on undersized lot on grround 
that such hardship was self-imposed, 
such actlon was an arbitrary refusal 
to exercise discretion. 

RI.—^Denton v. Zoning Bd. of Re¬ 
view of City of Warwick, 133 A,2d 
718. 

35. CaL—^Bssick v. City of Los An- 
geles, 213 P.2d 492, 34 C.2d 614. 

Ind.—^Board of Zoning Appeals of 
City of Indianapolis v. Wheaton, 
76 N,E.2d 697, 118 Ind.App. 38. 
lowa.—^Anderson v. Jester, 221 N.W. 
354, 206 lowa 452. 

N.Y.-^lark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 
N.E,2d 903, 301 N.Y. 86, motion 
denied 96 N.E.2d 44, 301 N.Y. 681, 
certiorari denied Board of Zoning 
Appeals of Town of Hempstead v. 
Clark, 71 S.Ct. 498, 340 U.S. 933, 
95 L.Ed. 673. 

Falvo V. Kemer, 226 N.Y.S. 747, 
222 App.Div. 289. 

Hepner v. Zoning Bd. of Appeals 
of City of Mt. Vernon, 162 N.Y.S. 
2d 984—Stevens v. Connor, 120 N.Y. 
S.2d 345—^Burke v. Cohen, 13 N.Y. 
S.2d 984. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 
128, 226 N.C. 107, 168 A.L.R, 1. 

Okl.—Torrance v. Bladel, 165 P.2d 
646, 196 Okl. 68—Oklahoma City 
V. Harris, 126 P.2d 988, 191 Okl. 
126. 

Tex.—^Texas Consol. Theatres v. Pit- 
tillo, CivA-PP., 204 S.W.2d 896. 
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Polioy-maMng funotioxi. 

City board of adjustment, In de- 
termining whether a variance should 
be granted, is engaged in a delegated 
policy-making function which is an 
essential part of proper administra- 
tion of zoning ordinance, and the 
Public, as well as afCected private 
parties, has an Interest in upholding 
board's order if valid. 

Tex.—^Board of Adjustment of City 
of Fort Worth v. Stovall, 216 S.W. 
2d 171, 147 Tex. 366. 

36. N.J.—^Piggott V. Borough of 
Hopewell, 91 A.2d 667, 22 N.J.Su¬ 
per. 106. 

Schnell v. Township Committee 
of Ocean Tp., 198 A. 759, 120 N.J. 
Law 194. 

Concord Development Co. v. 
Dowling, 142 A. 366, 6 N.J.Misc. 
662—^Bellofatto v. Board of Adjust¬ 
ment of Town of Montclair, 141 
A. 781, 6 N.J.Misc. 612, followed in 
Burg V. Board of Adjustment of 
City of Passaic, 142 A. 919, 6 N.J. 
Misc. 804, Claremont Bldg. Co. v. 
Board of Adjustment of City of 
Newark, 142 A. 919, 6 N.J.Misc. 805, 
Park & Prospect v. Board of Ad¬ 
justment of City of Orange, 142 
A. 924, 6 N.J.Misc. 804, and Crystal 
Holding Co. V. Town of Westfteld, 
147 A. 916, 7 N.XMisc. 975. 
Applicant is entitied to a jndicial- 
ly exercised discretion on the grant¬ 
ing or refusal of his application. 

Pa.—^Appeal of Llndauist, 73 A.2d 
378, 364 Pa. 661. 

37. Md.—^Heath v. Mayor and City 
Council of Baltimore, 49 A.2d 799, 
187 Md. 296. 

38. CaL—^Essick v. City of Los An- 
geles, 213 P.2d 492, 34 C.2d 614. 

lowa.—Anderson v. Jester, 221 N.W. 
854, 206 lowa 452. 

N.J.—V. F. Zahodiakin Bngineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, 86 A.2d 127, 8 
N.J. 386. 

Grimley v. Village of Ridgewood, 
133 A.2d 649, 46 N.J.Super. 674— 
Cassinari v. Union City, 63 A.2d 
891, 1 N.J.Super. 219—Crompton 
& Co. V. Borough of Sea Girt, 63 A. 
2d 834, 1 N.J.Super. 607. 

Siegel V. Board of Adjustment 
of City of Newark, 60 A.2d 626, 
137 N.J.Law 423—^Klindergan v. 
Board of Adjustment of Borough 
of River Bdge, 59 A.2d 867, 137 
N.J.Law 296—^Protomastro v. 
Board of Adjustment of City of 
Hoboken, 69 A.2d 644, 137 N.J. 
Law 250—Stout v. Mitschele, 52 A. 

1 2d 422, 136 N.J.Law 406—Albrlght 
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§ 282. - Limitations on Power 

The Power to grant or refuse a varlance Is not an 
arbitrary one; it must be exerclsed wlthin the scope of 
the authorfty granted, and not In such a way as to frus¬ 
trate the scheme or Intent of the zoning regulatione. 


The power to grant or refuse a variance is not 
an arbitrary one, and may not be exercised arbitra- 
rily,4® or with fraud^^ or bad faith,^^ is one 
that may be exercised only where the grounds, cir- 
cumstances, situations, or conditions specified or 
contemplated by the empowering provision are pres- 
ent,^3 since such specifications are in the nature 


V. Johnson, 60 A.2d 399, 136 N.J. 
Law 70—Schaible v. Board of Ad- 
justment, 49 A2d 50, 134 K.J.Liaw 
478—^Potts V. Board of Adjustment 
of Borousrh of Prlnceton, 43 A.2d 
850, 133 N.J.Law 230—^National 

Lumber Products Co. v. Ponzlo, 42 
A2d 763, 133 N.J.Law 95—Sand- 
ler V. Board of ComTs of City 
of Trenton, 19 A.2d 788, 126 N.J. 
Law 392—^Brandon v. Board of 
Com*rs of Town of Montclair, 11 
A2d 304, 124 N.J.Law 135, afflrmed 
16 A.2d 698, 126 N.J.Law 367— 
Dubin V. Wich, 200 A. 761, 120 N.J. 
Law 469. 

N.T.—^Biker v. Board of Standards 
and Appeals of City of New York, 
234 N.Y.S. 42, 225 Ajpp.Dlv. 670. 

N.C.—^Lee v. Board of Adjustment 
of City of Bocky Mount, 37 S.E.2d 
128, 226 N.C. 107. 

Okl.—^Torrance v, Bladel, 166 P.2d 
646, 196 Okl. 68—Oklahoma City v. 
Harris, 126 P.2d 988, 191 Okl. 126. 

R.I.—^Barbara Realty Co. v. Zoning 
Bd, of Keview of City of Cran- 
ston, 138 A.2d 818—^De Stefania v. 
Zoning Bd. of Heview of Town of 
North Providence, 124 A.2d 644. 

Tex.—^Texas Consol. Theatres v. Pit- 
tillo, CivApp., 204 S.W.2d 396— 
Boehme Bakery v. City of San An¬ 
gelo, Civ.App.. 185 S.W.2d 601, re- 
yersed on other grounds 190 S.W. 
2d 67, 144 Tex. 281. 

39. Tex.—Caruthers v. Board of Ad¬ 
justment of the City of Bunker 
Hili VlUage, CivApp., 290 S.W.2d 
840. 

40. Ky.—^Bray v. Beyer, 166 S.W,2d 
290, 292 Ky. 162. 

Mich.—Teglund v. Dodge, 25 N.W.2d 
161, 316 Mich. 186. 

Minn.—^Newcomb v. Teske, 30 N.W.2d 
354, 225 Minn. 223. 

NJBL—Sundeen v. Rogers, 141 A 142, 
83 NJEL 253, 57 AL.R. 950. 

Siegel V. Board of Adjustment of 
City of Newark, 60 A2d 626, 137 N. j 
J.Law 423. j 

N.J.—Ackerman v. Board of Com’rs 
-of Town of Belleville, Super.AD., 
62 A2d 476, 1 N.J.Super. 69. 

N.T.—^Application of Central Queens 
Allied Civic Council, 146 N.T.S.2d 
153, 208 Miae. 809. 

Pa.—^Dooling’s Windy Hili v. Zoning 
Bd. of Adjustment of Springfleld 
Tp., 89 A2d 606, 371 Pa. 290— 
Ventresca v. Bxley, 56 A2d 210, 358 
Pa. 98. 

Appeal of Junge, 89 Pa.Super. 
643. 


Friedman v. Bxley, 67 Pa.Dist. & 
Co. 586. 

R.I.—Costantino v. Zoning Bd. of Re- 
view of City of Cranston, 60 A2d 
478, 74 RI. 316. 

Tex.—Caruthers v. Board of Adjust¬ 
ment of the City of Bunker BUll 
Village, CivApp., 290 S.W.2d 340. 
Grant held azhltraary 
RI.—^Del Toro v. Zoning Bd. of Re- 
view of Town of Bristol, 107 A.2d 
460, 82 RI. 317—^Matteson v. Zon¬ 
ing Bd. of Review of City of War- 
wick, 84 A2d 611, 79 RL 121. 
Grant held not arbitrary 

(1) Generally. 

Conn.—Goldreyer v. Board of Zoning 
Appeals of City of BrJdgeport, 136 
A.2d 789, 144 Conn. 641—^Bishop v. 
Board of Zoning Appeals of City 
of New Haven, 63 A.2d 659, 133 
Conn. 614. 

Ky.—Thompson v. Tafel, 218 S.W.2d 
977, 309 Ky. 763. 

R.I.—Bruzzl V. Board of Appeals of 
City of Pawtucket, 122 A2d 877. 

(2) Area variance. 

N.T.—^Peldman v. Nassau Shores Bs- 
tates, Inc., 172 N.T.S.2d 769. 

Befnsal held arbitrary 

(1) Generally. 

N.J.—Schaible v. Board of Adjust¬ 
ment, 49 A.2d 60, 134 N.J.Law 473 
—^Hann v. Borough of Sea Girt, 46 
A2d 47, 134 N.J.Law 74. 

Pa.—In re Blanarik, 100 A2d 58, 875 
Pa. 209. 

(2) Where petitioner’s property 
could not comply, because of area 
limitations, with zoning provisions 
excluding all lots within area of 
less than three thousand seven hun- 
dred and fifty square feet, and at 
least one parcel in the neighborhood, 
having the same dimensions as the 
petitioner^s lot, had been improved 
with a one-family dwelling since the 
ordinance was amended, decision of 
board refusing to grant a variance in 
order to permit the petitioner to erect 
a residence on the lot was arbitrary, 
notwithstanding such use might have 
an adverse eiXeet on neighboring 
property. 

N.T.—Waldorf v. Coffey, 169 N.T.S. 
2d 862, 5 Misc.2d 80. 

Befnsal held not arbitrary 
(1) Generally. 

Ala.—^Marshall v. City of Mobile, 36 
So.2d 553, 250 Ala. 646. 

Ky.—^Moore v. City of Lexington, 
218 S.W.2d 7, 309 Ky. 671. 

N.J.—Cobble Close Farm v. Board 
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of Adjustment of Middletown Tp., 
92 A2d 4, 10 N,J. 442. 

Marrocco v. Board of Adjust¬ 
ment of City of Passaic, 68 A.2d 
470, 5 N.J.Super. 94. 

Visco V. City of Plainfleld, 67 A 
2d 490, 136 N.J.Law 659. 

N.T.—Corbett v. Zoning Bd. of Ap¬ 
peals of City of Rochester, 128 N. 
T.S.2d 12, 283 App.Dlv. 282. 
Consolidated Edison Co. of N. T. 

V. Village of Briarcllff Manor, 144 
N.T.S.2d 379, 208 Misc. 295. 

RI.—^Kent v. Zoning Bd. of Review 
! of Town of Barrington, 63 A2d 
731, 76 RI. 64. 

Wis.-^tate ex rei. Schleck v. Zon¬ 
ing Bd. of Appeals, City of Madi- 
son, 35 N.W.2d 312, 264 Wls. 42. 

(2) Fact that board might have 
reached a different conclusion did 
not render arbitrary or capricious its 
decision refusing to grant a vari¬ 
ance. 

Wis.—State ex rei. Schleck v. Zoning 
Bd. of Appeals, City of Madison, 
supra.. 

(3) Denial of variance to land 
owner who had, subsequent to en- 
actment of ordinance, created founda- 
tion wall 5.70 feet nearer the high- 
way line than permitted by the ordl- 
nance was not arbitrary or contrary 
to law. 

N.T.—Stevens v. Connor, 120 N.T.S. 
2d 345. 

No greater or addltional harm 

(1) Mere fact that prohibited use 
is no more objectionable than other 
uses in a zoned district does not 
justlfy its allowance, and municipal 
sanctlon allowed on ^at basis is ar- 
bitrary and capricious. 

N.J.—^Berdan v. City of Paterson, 62 
A2d 680, 1 N.J. 199. 

(2) Temporary variance granted on 
ground that nonconformlng use 
thereby permitted would be no more 
harmful than present use of the prop¬ 
erty was invalid as being arbitrary 
and capricious. 

N.J.—^Lynch v. Borough of HiUs- 
dale, 54 A2d 723, 136 N.J.Law 129, 
afflrmed 59 A2d 622, 137 N.J.Law 
280. 

41. Mich.—Teglund v. Dodge, 25 N. 

W. 2d 161, 316 Mich. 185. 

42. Mich.—^Teglund v. Dodge^ supra. 

43. Conn.—0'Connor v. Board of 
Zoning Appeals of Town of Strat- 
ford, 98 A2d 615, 140 Conn. 65— 
Cohen v. Board of Appeals on Zon¬ 
ing of City of Brldgeport^ 94 A2d 
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of limitations on the power of the board,^^ and the i tions or variances beyond the authority conferred 
board cannot effectively act with respect to excep- | on 


793 , 189 Conn. 450—^Devaney v. 
Board of Zoning Appeals of City 
of New Haven, 45 A.2d 828, 132 
Conn. 537—Benson v. Zoning Board 
of Appeals of City of Hartford, 27 
A2d 389, 129 Conn. 280. 

Ind.—^Anderson Lumber & Supply 
Co. V. Fletcher, 89 N.R2d 449, 228 
Ind. 383. 

Antrim v. Hohlt, 108 N.E.2d 197, 
122 Ind.App. 681—0‘Connor v. 
Overall Laundry, 183 N.B. 134, 98 
Ind.App. 29. 

lowa.—^Zimmerman v. 0’Meara, 245 
N.W. 716, 216 lowa 1140. 

Ky .—Bray v. Beyer, 166 S.W.2d 290, 
292 Ky. 162. 

La.—^M cCauley v. Albert B. Briede 
& Son, 90 So.2d 78, 231 La. 36. 

Md.—Camey v. City of Baltimore, 
93 A.2d 74, 201 Md. 130—Mayor 
and City Councfl of Baltimore v. 
Byrd, 62 A.2d 588, 191 Md. 632. 

Mass.—Todd v. Board of Appeals of 
Tarmouth, 148 N.B.2d 380—^Bradley 
y. Boston Bd. of Zoning Adjust- 
ment, 150 N.E. 892. 255 Mass. 160. 

Mich.—^Long V. City of Highland 
Park, 45 N.W.2d 10, 329 Mich. 146. 

N.J.—Beim v. Morris, 103 A.2d 361, 
14 N.J. 629—Berdan v. City of 
Paterson, 62 A.2d 680, 1 N.J. 199. 

Skaf V. Zoning Bd. of Adjustment 
of City of Asbury Park, 113 A.2d 
843, 35 N.J.Super. 215. 

Elindergan v. Board of Adjnst- 
ment of Borough of River Edge^ 
59 A.2d 857, 137 N.J.Law 296. 

Jannarone v. Board of Adjust- 
ment of Town of Nutley, 158 A. 
266, 9 N.J.Misc. 210—Smith v. 

Keamy Zoning Board of Appeals, 
143 A. 161, 6 N.J.Misc. 954. 

N.T.—Barrett v. Bedell, 7 N.Y.S.2d 
987, 255 App.Div. 874. 

Village of Bronxville v. Francis, 
134 N.Y.S.2d 59, 206 Misc. 339, mod- 
ifled on other grounds 150 N.Y.S.2d 
906, 1 A.D.2d 236, afflrmed 135 N.B. 
2d 724, 1 N.Y.2d 839, 153 N.Y.S.2d 
220—^North Titus Residentia! Ass*n 
of Irondequoit, N. Y. v. Board of 
Zoning Appeals of Town of Ironde- 
Quoit, 127 N.Y.S.2d 502, 205 Misc. 
518. 

Stevens v. Connor, 120 N.Y.S.2d 
345. 

N.C.—Lee V. Board of Adjustment of 
City of Rocky Mount, 37 S.B.2d 
128, 226 N.C. 107. 

Pa.—^Appeal of Junge, 89 Pa.Super. 
543. 

Cline V. Nether Providence Tp. 
Board of Adjustment, Com.Pl., 33 
Del.Co. 293—^Appeal of Delter, 
Coi».Pl., 68 Lack.Jur. 86—^Hampton 
y. Bohrd of Adjustment of Borough 
of Norristown, Com.PL, 66 Montg. 
Co. 164—^Appeal of Continental Mo¬ 
tor Sales, Com.Pl., 81 North.Co. 
250. 


R.L—^Pogarty v. Zoning Bd. of Re- 
view of City of Warwick, 133 A.2d 
641—^Adams v. Zoning Bd. of Re- 
view of City of Providence, 124 A. 
2d 242—^Kent v. Zoning Bd. of Re- 
view of Town of Barrington, 63 A. 
2d 731, 76 R.I. 64. 

AddltioiLal xeqtiisite 
Statutory proviso, proscribing 
grant of variance unless such relief 
can be granted without substantial 
detriment to public good and will not 
substantially Impair intent and pur- 
pose of zone plan and ordinance, rep- 
resents a requisite in addition to, not 
substitutionary for, affirmative stat¬ 
utory requirement of special reasons 
in aid of zoning purposes. 

N.J.—Skaf V. Zoning Bd. of Adjust¬ 
ment of City of Asbury Park, 113 
A.2d 843, 35 N.J.Super. 215. 
Addition to nonocmfonning use 
N.H.—^Fortuna v. Zoning Bd. of Ad¬ 
justment of City of Manchester, 60 
A.2d 133, 95 N.H. 211. 

Adaptation. to conforxnlng use 

(1) Most especially, variance is 
not grranted unless there is proof that 
It is impractical to adapt the prop- 
erty in question to a conforming use. 
Del.—Searles v. Darling, 83 A.2d 96, 

7 Terry 268. 

(2) Mere Irregularity in contour of 
tract of realty In residential zone 
does not justify granting of variance, 
since statute contemplatos proof that 
tract, because of Its shape, cannot 
reasonably be put to permitted use in 
manner of properties generally in 
dlstrict. 

N.J.—^Moriarty v, Pozner, 121 A.2d 
527, 21 N.J. 199—^Lelmann v. Board 
of Adjustment of Cranford Tp., 
Union County, 88 A.2d 337, 9 N.J. 
336. 

Suty of board 

Board of adjustment and not land- 
lord or lessee was chargeable with 
responsibility of determining wheth- 
er statutory prerequisites to excep- 
tions from zoning ordinance had been 
met and what was required to serve 
the public need. 

N.J.—Crompton & Co. v, Borough of 
Sea Girt, 63 A.2d 884, 1 N.J.Super. 
607. 

Aay oae of the grounds enumerat- 
ed may ordlnarily form the basis of 
a variance. 

Mass.—Bradley v. Boston Bd. of Zon¬ 
ing Adjustment, 150 N.B. 892, 266 
Mass. 160. 

Bouse held not unflt for use as res- 
idence within rule authorizing vari¬ 
ance from residential zoning restric- 
tion where property is located on 
boundary of a residential district ad¬ 
jacent to property devoted to com- 
mercial or other uses and is unflt for 
use as a residence. 
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Mich.—^Hammond v. Kephart, 50 N- 
W.2d 165, 331 Mich. 661. 

Fraotloal diflloulty held not shown 
Mo.—^Adams v. Board of Zoning Ad¬ 
justment of Kansas City, App., 241 
S.W.2d 35. 

Variance held Improparly aUowed 

(1) Generally. 

Conn.—^Heady v. Zoning Bd. of Ap¬ 
peals for Town of Milford, 94 A.2d 
789, 139 Conn. 463. 

(2) Where owner sought a varia- 
tion to permit the use of land in a 
residential district as a parking lot 
for accessory use to its piant, there 
was no warrant for granting the var¬ 
iance in absence of a showing that 
land could not yield a reasonable re- 
tum if used for purpose allowed in 
the residential district, and variance 
granted was required to be annulled. 
N.Y.—Bobrowski v. Feriola, 163 N.Y. 

S.2d 157, 2 A.D.2d 708. 

44i Conn.—(yConnor v. Board of 
Zoning Appeals of Town of Strat- 
ford, 98 A.2d 515, 140 Conn. 65. 
Mass.—^Bradley v. Boston Bd. of Zon¬ 
ing Adjustment 150 N.B. 892, 255 
Mass. 160. 

N.Y.—Stevens ▼, Connor, 120 N.Y.S. 
2d 345. 

Pa.—Appeal of Deiter, Com.Pl., 58 
Lack.Jur. 85. 

*Tn exerclsing its discretion, the 
board of adjustment is not left free 
to make any determinatlon whatever 
that appeals to its sense of justlce. 
It must abide by and comply with 
the Standard prescribed by the local 
ordinance and zoning statutes.'* 

S.C.—^Hodge V. Pollock, 76 S.B.2d 762, 
755, 223 S.C. 842. 

Feonllar Intemal problems; salotary 
motivations 

Statute authorizing grant of vari¬ 
ance in particular cases and for spe¬ 
cial reasons does not authorize board 
to grant or recommend variance sole- 
ly on basis of peculiar Internal prob¬ 
lems or salutary motivations or ac- 
tivities of particular landowner. 

N.J.—Skaf V. Zoning Bd. of Adjust¬ 
ment of City of Asbury Park, 118 
A.2d 843, 36 N.J.Super. 215. 
Farkiug lot; new and used-oar lot 
For the purposes of zoning, use as 
a parking lot and use as a new and 
used-car lot are not the same, and 
the allowance of a variance on this 
basis will not be sustained. 

Pa.—Appeal of Frabotta, 6 Pa.Dist. 
& Co.2d 400, 14 Law.L.J. 134. 

45. lowa—^Zimmeiman v. 0'Meara, 
245 N.W. 715, 216 lowa 1140. 

Ky.—^Arrow Transp. Co. v. Plannlng 
and Zoning Commisslon of City of 
Paducah and Munlclpal Area, Mc- 
Cracken County, 299 S.W.2d 95. 
Md.—Heath v. Mayor and City Coim- 
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The jurisdiction of the board extends to, and is 
limited by, the issues properly raised by the appli- 
cation before it,and does not extend to the deter- 
mination of the validity of the ordinance in ques- 
tion.***^ 

The power of a board with respect to variances 


or exceptions does not include the power to waive,. 
suspend, disregard, or ignore the zoning regula- 
tions,^® to depart from them, set them side, set 
them at naught, or nullify them,or to change, 
modify, amend, revise, review, or repeal them.5<> 
Also, the board may not reclassify land uses,5i 
zone or rezone,®^ change the boundary lines of a 


cil of Baltlmore, 49 A.2d 799, 187 
Md. 296. 

Mich.—Teglund v. Dodgre, 25 N.W.2d 
161, 316 Mlch. 185. 

Neb.—^Roncka v. Fograrty, 41 N.W.2d 
745, 152 Neb. 467. 

N.T.—^Von Elm v. Zoning Board of 
Appeals of Incorporated Vlllage of 
Hempstead, Nassau County, 17 N. 
T.S.2d 648, 268 App.Div. 989—Cas- 
sety V. Dobson, 8 N.T,S.2d 740, 256 
App.Div. 928, reargument denled 10 
N.Y.S.2d 217, 256 App.Div. 896. 
N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 87 S.E.2d 
128, 226 N.C. 107. 

Pa.—^Appeal of Deiter, Com.Pl., 58 
Lack.Jur. 86. 

II.I.—^Paterson v. Zoning Bd. of Re¬ 
view of Town of East Providence, 
98 A.2d 847, 80 R.L 494—Ralston 
Purina Co. v. Zoning Board of 
Town of Westerly, 12 A.2d 219, 64 

R. I. 197. 

Tex.—City of Amarillo v. Stapf, 101 

S. W.2d 229, 129 Tex. 81. 

Boebme Bakery v. City of San 

Angelo, Civ.App., 185 S.W.2d 601, 
reversed on other grounds 190 S.W. 
2d 67, 144 Tex. 281. 

Utah.—^Walton v. Tracy Loan & 
Trust Co., 92 P.2d 724, 97 Utah 249. 
Power to extend nonoonfoiming nses 
strictiy oonstmed 

Md.—Colati v. Jirout, 47 A.2d 618, 
186 Md. 652. 

Power to vary as to oonstmotton 
The power to vary zoning regula- 
tions relating to the construction 
and structural designs of buildings 
or structures does not empower the 
board to vary or modify a regulation 
as to the use of a building or struc¬ 
ture. 

N.T.—McGarry v. Walsh, 210 N.T.S. 

286, 213 App.Div. 289. 

Power not implled 
A provision in zoning ordinance re- 
straining the maklng of exceptions 
to cases in whlch no hazards from 
flre or disease were created, or the 
public health, security, or morals 
were not menaced, dld not authorlze 
board to permit erectlon of noncon- 
forming buildings in area zoned as 
residential section, where provision 
giving board power to make excep¬ 
tions was invalid. 

Md.—Chayt v. Board of Zoning Ap¬ 
peals of Baltlmore City, 9 A.2d 747, 
177 Md. 426. 

State housing law held not violated 
Mich.—^Mltchell v. Grewal, 61 N.‘W.2d 
Z, 888 Mich. 81. 


46. Fla.—^Troup ▼. Bird, 53 So.2d 
717. 

N.J.—Burg V. Ackerman, 136 A. 672, 
5 N.J.M1SC. 96. 

N.T.—^Baddour v. City of Long 
Beach, 18 N.B.2d 18, 279 N.T. 167, 
124 A.L.R. 1003, reargument denied 
19 N.E.2d 90, 279 N.T. 794, appeal 
dismlssed 60 S.Ct. 77. 808 U.S. 603, 
84 L.Ed. 431. 

R.I.—Spirito v. Zoning Board of Re¬ 
view of City of Cranston, 12 A.2d 
727, 64 R.I. 411. 

47. N.T.—^Baddour v. City of Long 
Beach, 18 N.E.2d 18, 279 N.T. 167, 
124 A.L.R. 1008, reargument denied 
19 N.E.2d 90. 279 N.T. 794, appeal 
dismissed 60 S.Ct. 77, 308 U.S. 503, 
84 L.Ed. 431. 

R.I.—^Matteson v. Zoning Bd. of Re¬ 
view of City of Warwick, 84 A,2d 
611, 79 R.I. 121. 

Judiclal determlnation of validity of 
ordinance generally see infra § 323. 
Talldity ascumed by conrt 
Md.—^Easter v. Mayor and City Coun- 
cil of Baltimore, 73 A.2d 491, 196 
Md. 395. 

Ordinance arbitrary or iinreasonable 
Board of zoning appeals may not, 
in passing on an application for a 
varlance, determine that the zoning 
ordinance Itself is arbitrary or un- 
reasonable. 

N.T.—Clark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 
N.E.2d 903, 301 N.T. 86, motion de¬ 
nied 96 N.B.2d 44, 801 N.T. 681, cer¬ 
tiorari denied Board of Zoning Ap¬ 
peals of Town of Hempstead v. 
Clark, 71 S.Ct. 498, 340 U.S. 933, 95 
L,Ed. 673. 

48. La.—State ex rei. Bta.rris v. Zon¬ 
ing Bd. of Appeal and Adjustment, 
60 So.2d 880, 221 La. 941—City of 
New Orleans v. Leeco, 63 So.2d 490, 
219 La. 550. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 87 S.B.2d 
128, 226 N.C. 107, 168 A.L.R. 1. 
R.I.—Fogarty v. Zoning Bd. of Re¬ 
view of City of Warwick, 133 A.2d 
641. 

49. Pa.—Appeal of Catholic Ceme- 
teries Ass’n of the Diocese of 
Pittsburgh, 109 A.2d 637, 379 Pa. 
616—Lukens v. Zoning Bd. of Ad¬ 
justment of Rldley Tp., Del. Coun¬ 
ty, 80 A.2d 765, 367 Pa. 608—Ap¬ 
plication of Devereux Foundation, 
41 A.2d 744, 351 Pa. 478, appeal dis¬ 
missed 66 S.Ct 89, 326 U.S. 686, 90 
L.Ed. 403. 


Kovacs V. Board of Adjustment 
of Ross Tp., 95 A.2d 350, 173 Pa. 
Super. 66. 

Covenant Presbyterian Church v. 
Board of Adjustment 66 Pa.Dist. & 
Co. 309, 94 Pittsb.Leg.J. 161. 

R.I.—Costantino v. Zoning Bd. of Re¬ 
view of City of Cranston, 60 A.2d 
478, 74 R.I. 316. 

BO. Ind.—Antrim v. Hohlt, 108 N.R 
2d 197, 122 Ind.App. 681. 

Mo.—^Wilson V. Douglas, App., 297 S. 
W.2d 688. 

N.J.—^Leimann v. Board of Adjust¬ 
ment of Cranford Tp., Union Coun¬ 
ty, 88 A.2d 337, 9 N.J. 336. 

Grimley v. Village of Ridgewood, 
183 A.2d 648, 46 N.J.Super. 674— 
Keller v. Town of Westfleld, 121 A. 
2d 419, 39 N.J.Super. 430. 

N.T.—Clark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 N. 
B.2d 908, 301 N.T. 86, motion de¬ 
nied 96 N.B.2d 44, 301 N.T. 681, 
certiorari denied Board of Zoning 
Appeals of Town of Hempstead v. 
Clark, 71 S.Ct 498, 340 U.S. 933, 95 
L.Bd. 673. 

N.C.—Application of 0’Neal, 92 S.B. 
2d 189, 243 N.C. 714-^ames v. Sut- 
ton, 50 S.E.2d 300, 229 N.C. 615— 
Lee V. Board of Adjustment of City 
of Rocky Mount 37 S.E.2d 128, 226 
N.C. 107, 168 A.L.R. 1. 

Pa.—^Application of Devereux Foun¬ 
dation, 41 A.2d 744, 351 Pa. 478, ap¬ 
peal dismissed 66 S.Ct. 89, 326 U.S. 
686, 90 L.Ed. 403. 

R.I.—^Fogarty v. Zoning Bd. of Re¬ 
view of City of Warwick, 133 A.2d 
641—^Harte v. Zoning Bd. of Re¬ 
view of City of Cranston, 91 A.2d 
33, 80 R.I. 43—^Abbott v. Zoning 
Bd. of Review of City of Warwick, 
79 A.2d 620, 78 R.L 84. 

51. Tex.—Board of Adjustment of 
City of San Antonio v. Levinson,. 
Civ.App., 244 S.W.2d 281. 

52. Fla.—Troup v. Bird, 53 So.2d: 
717. 

Ky.—SIms v. Bradley, 218 S.W.2d 
641, 309 Ky. 626. 

N.C.—Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d' 
128, 226 N.C. 107, 168 A.L.R. 1. 

Pa.—^Richman v. Philadelphia Zon¬ 
ing Bd. of Adjustment 137 A.2di 
280, 391 Pa. 254. 

Appeals of Frabotta, 6 Pa.Dlst 
& Co.2d 400, 14 Law.L.J. 134. 

Heiser v. Spring Tp., Com.Pl., 47 
Berks Co. 21—Appeal of Deiter^ 
Com.Pl., 58 Lack.Jur. 85. 
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2 oning district,^® or alter the essential character of 

the neighborhood.54 

In passing on an application for a variance or 


exception, a board may not so act as to annui, 
weaken, or change the scheme, plan, intent, or pur- 
pose of the zoning law;55 the board must not lose 


R.I.—^De Stefanl» r. Zoning Bd. of 
Revlew of Town of North Provi- 
dence, 124 A.2d 644. 

Boaard bas jarlsdlctioxi only when 
the petltion is for a variance and 
not where it is for a rezonlng under 
the guise of a variance. 

Pa.—^Lukens v. Zoning Bd. of Ad- 
Justment of Rldley Tp. Del. Coun- 
ty, 80 A.2d 765, 367 Pa. 608. 

^Change of reBldeatial area to com^ 
meroial 

Even if contentlon of unsuccessful 
4 Lpplicants for store building permit 
that residential area had partially 
changed to commercial were true, 
-such fact would not justify the al- 
lowance of a variance by township 
board of adjustment, but would at 
best warrant a call on the township 
<!ommlssioners to rezone the distrlct 
Pa.—Appeal of Michener, 116 A.2d 
367, 382 Pa. 401. 

Cematery 

Granting of a variance for an area 
of one hundred eighty-flve acres for 
cemetery would, in eifect, constitute 
a rezonlng of that area. 

.pa.—^Appeal of Catholic Cemeteries 
Ass*n of the Diocese of Pittsburgh, 
109 A.2d 637, 879 Pa. 616. 

63. N.J.—^Kindergan v. Board of Ad¬ 
justment of Borough of River 
Edge, 69 A,2d 867, 137 N.J,I^w 
296. 

Pa.—Appeal of Frabotta, 6 Pa.Dist. & 
Co.2d 400, 14 Law.L.J. 134. 

‘‘Care should be taken lest the 
boundaries of a residence district 
be pared down in successive proceed- 
ings granting varlances to owners 
who from time to time through such 
proceedings flnd their respective 
properties abutting upon premises 
.newly devoted to buslness purposes.” 
Mass.—^Real Properties v. Board of 
Appeal of Boston, 65 N.E.2d 199, 
201, 319 Mass. 180. 

54. N.T.—Calcagno v. Town Board 
of Town of Webster, 41 N.T.S.2d 
140, 265 App.Dlv. 687, afllrmed 52 
N.E.2d 692, 291 N.Y. 701—Henry 
.Steers, Inc., v. Rembaugh, 20 N.Y. 
B.2d 72, 259 App.Dlv. 908, afflrmed 
-29 N.E.2d 934, 284 N.Y. 621. 

Hopkins v. Board of Appeals of 
•City of Rochester, Monroe County, 
59 N.Y.S.2d 167, 179 Misc. 325. 

Court Boulevard v. Board of 
Btandards and Appeals of City of 
New York, 72 N.Y.S.2d 763. 

•Pa.—Huebner v. Philadelphia Sav. 
Pund Soc., 192 A. 139, 127 Pa.Su- 
per. 28. 

Appeal of Hood, 6 Pa.Dist. & Co. 
2d 276, 72 Montg.Co. 12. 

85. Conn.—Libby v. Board of Zon¬ 
ing Appeals of City of New Haven, 


118 A.2d 894, 143 Conn. 46—Par- 
sons V. Board of Zoning Appeals 
of City of New Haven, 99 A.2d 
149, 140 Conn. 290—^Wadell v. Board 
of Zoning Appeals of City of New 
Haven, 68 A.2d 162, 136 Conn. 1— 
Berkman v. Board of Appeals on 
Zoning of City of Bridgeport, 64 
A.2d 876, 136 Conn. 393—Rafala 
V. Zoning Bd. of Appeals of City 
of Hartford, 62 A.2d 337, 135 Conn. 
142—^Delaney v. Zoning Bd. of Ap¬ 
peals of City of Hartford, 66 A.2d 
647, 134 Conn. 240—Stavola v. 

Bulkeley, 66 A.2d 646, 134 Conn. 
186—Blshop V. Board of Zoning 
Appeals of City of New Haven, 63 
A.2d 659, 133 Conn. 614. 

Fla.—Troup v. Blrd, 63 So.2d 717. 

Ga.—^Washington Seminary v. Bass, 
16 S.E.2d 566, 192 Ga. 808. 

Ind.—Antrlm v. Hohlt, 108 N.E.2d 
197, 122 Ind.App. 681—Civil City of 
Indianapolis v. Ostrom Realty & 
Constructlon Co., 176 N.E. 246, 95 
Ind.App. 376. 

Ky.—Bray v. Beyer, 166 S.W.2d 290, 
292 Ky. 162. 

Md.—Sugar v. North Baltlmore Meth- 
odlst Protestant Church, 166 A. 
703, 164 Md. 487. 

Mass.—^Miller v. Bmergency Housing 
Commission, 116 N.E.2d 663, 330 
Mass. 693—^Brackett v. Board of 
Appeal of Building Department of 
City of Boston, 39 N.E.2d 956, 311 
MaAs. 52—^Norcross v. Boston Bd. 
of Appeal Bldg. Dept, 150 N.E. 
887, 256 Mass. 177. 

Mo.—State ex rei. Nigro v. Kansas 
City, 27 S,W.2d 1030, 326 Mo. 96. 

Neb,—^Roncka v. Fogarty, 41 N.W.2d 
745, 162 Neb. 467. 

N.J.—^Moriarty v. Pozner, 121 A.2d 
627, 21 N.J. 199—^Ranney v. Isti- 
tuto Pontificio Delie Maestre Filip- 
pini, 119 A.2d 142, 20 N.J. 189— 
Cobble Close Farm v. Board of Ad¬ 
justment of Middletown Tp., 92 A. 
2d 4, 10 N.J. 442—Leimann v. Board 
of Adjustment of Cranford Tp., Un¬ 
ion County, 88 A.2d 337, 9 N.J. 336. 

Grimley v. Village of Ridgewood, 
133 A.2d 649, 46 N.J.Super. 674— 
Keller v. Town of Westfield, 121 
A.2d 419, 39 N.J.Super. 430—Bar- 
barisi v. Board of Adjustment, 103 
A.2d 164, 80 N.J.Super. 11—Herman 
V. Board of Adjustment of Parslp- 
pany-Troy BQlls Tp., Morris Coun¬ 
ty, 102 A.2d 78, 29 N.J.Super. 164 
—Tzeses v. Board of Trustees of 
Village of South Orange, 91 A.2d 
688 , 22 N.J.Super. 46—Ward v. 

Scott, 86 A.2d 613, 18 N.J.Super. 
36, reversed on other grounds 93 
A.2d 385, 11 N.J. 117—^Brandt v. 
Zoning Bd. of Adjustment of Mount 
Holly Tp., 84 A.2d 18, 16 N.J.Super. 
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113—^Beck V. Board of Adjustment 
of City of East Orange, Essex 
County, 83 A.2d 720, 15 N.J.Super. 
654. 

Potts V. Board of Adjustment of 
Borough of Princeton, 43 A.2d 850, 
133 N.J.Daw 230—Brandon v. 
Board of Com’rs of Town of Mont- 
clair, 11 A2d 804, 124 N.J.Law 135, 
afflrmed 16 A.2d 598, 126 N.J.Law 
867—Leonard Inv. Co. v. Board of 
Adjustment of City of Trenton, 4 
A.2d 768, 122 N.J.Law 308. 

N.Y.—^Taxpayers* Ass’n of South East 
Oceanside v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 93 
N.E.2d 646, 301 N.Y. 216—Thomas 
V. Board of Standards and Appeals 
of City of New York, 48 N.B.2d 284, 
290 N.Y. 109—Otto v. Steinhilber. 
24 N.E.2d 861, 282 N.Y. 71—Levy v. 
Board of Standards and Appeals of 
City of New York, 196 N.E. 284, 
267 N.Y. 347. 

Corbett v. Zoning Bd. of Appeals 
of City of Rochester, 128 N.T.S.2d 
12, 283 App.Div. 282—Joyce v. 

Dobson, 8 N.Y.S.2d 768, 265 App. 
Div. 348—Cherry v. Brumbaugh, 7 
N.Y.S.2d 956, 265 App.Div. 880— 
Beckmann v. Talbot, 300 N.Y.S. 6, 
252 App.Div. 870, reversed on oth¬ 
er grounds 15 N.E.2d 656, 278 N.Y. 
146, reargument denied 16 N.E.2d 
849, 278 N.Y. 700. 

Woltman v. Murdock, 168 N.Y.S. 
2d 672, 8 Misc.2d 969—In re Mark 
Block Holding Corporation, 253 N. 
Y.S. 821, 141 Misc. 818, reversed on 
other grounds Mark Block Holding 
Corporation v. Warshaw, 261 N.Y. 
S. 914, 237 App.Dlv. 839. 

Aisloff V. Murdock, 81 N.Y.S.2d 
872, appeal dismissed in part, mod- 
ified on other grounds in part, Ap¬ 
plication of Aisloff, 94 N.Y.S.2d 
226, 276 App.Dlv. 907. 

N.C.—James v. Sutton, 50 S.E.2d 300, 
229 N.C. 615—Lee v. Board of Ad¬ 
justment of City of Rocky Mount, 
37 S.E.2d 128, 226 N.C. 107. 

Pa.—^Huebner v. Philadelphia Sav. 
Pund Soc., 192 A. 139, 127 Pa.Super. 
28. 

Cline V. Nether Providence Tp. 
Bd. of Adjustment, Com.Pl., 33 Del, 
Co. 293—^Appeal of Deiter, Com.Pl., 
58 Lack.Jur. 85—^Appeal of Conti¬ 
nental Motor Sales, Com.Pl., 31 
North.Co. 250—^Appeal of Costolo, 
Com.Pl., 93 Pittsb.Leg.J. 43—Ap¬ 
peal of Tarov, Com.Pl., 91 Pittsb. 
Leg.J. 391—^Appeal of Blank, Com. 
Pl., 90 Pittsb.Leg.J. 169. 

R.I.—^Lynch v. Zoning Bd. of Re- 
view of City of Pawtucket, 133 A. 
2d 769—^Baggs v. Zoning Bd. of Re- 
view of Town of Barrington, 86 A. 
2d 668, 79 R.I. 211—Costantino v. 
Zoning Bd, of Review of City of 
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sight of the general purpose and intent of the ordi- 
nance.5* Whether a proposed change will derogate 
from the intent and purpose of the zoning regulation 
\s primarily a question of fact,67 although it may 
become a question of law.58 

A provision for variance contemplates no substan- 
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tial change,but only such as will soften the rigors 
of the provisions of the zoning ordinance.®® 

The power of the board with respect to variances 
does not authorize it to deny or revoke a permit to 
which an applicant is clearly entitled under the zon¬ 
ing regulations it cannot be exercised so as to 


Cranston, 60 A.2d 478, 74 R.I. 316 
—Piske ▼. Zoning: Bd. of Review of 
Town of Bast Providence, 50 A.2d 
65, 72 R.L 217, rehearingr denled 50 

A. 2d 779, 72 R.I. 217—Heffernan v. 
Zoning Board of Review of City of 
Cranston, 144 A. 674, 50 R.I. 26. 

Wls.—State ex rei. Schleck v. Zon¬ 
ing Bd. of Appeals, City of Madi- 
son, 35 N.W.2d 812, 254 Wis. 42— 
State V. Gurda, 243 N.W. 817, 209 
Wls. 63. 

“In the determination whether a 
variance is permisslble, the require- 
ment that any change shall be in 
harmony wlth the general intent and 
purpose of the ordlnance is highly 
important*’ 

Conn.—Talmadge v. Board of Zoning 
Appeals of City of New Haven, 
109 A.2d 263, 265, 141 Conn. 639— 
Gunther v. Board of Zoning Ap¬ 
peals of City of New Haven, 71 A. 
2d 91, 95, 136 Conn. 303. 

Oontigiilty to less restrloted aoue 
Wlth respect to the power of the 
board of appeal to grant variance, 
fact that the premis es involved are 
contlguous to an area zoned for busi- 
ness is of sllght weight when such 
contiguity exlsted at the paasage of 
the zoning act. 

Mass.—Real Froperties v. Board of 
Appeal of Boston, 65 N.£].2d 199, 
319 JB£a>ss« 180. 

Mere siza of paroel, which was 
held as an entirety and was an in- 
tegrral, undivided tract, did not ren- 
der grant of variance as to parcel an 
Impairment of zone plan. 

N.J.—Moriarty v. Pozner, 116 A.2d 
704, 36 N.J.Super, 686, reversed on 
other grounds 121 A.2d 627, 21 N,J. 
199. 

Variance held la. oonformlty with zon¬ 
ing aot 

111.—^Downey v. Grimshaw, 101 N.B. 
2d 275, 410 111. 21. 

Orant of vazlanoe held Ixnproper or 
erroneoTLs 

(1) Oenerally. 

N.T.—Clark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 N. 

B. 2d 903, 301 N.T. 86, motion de- 
nied 95 N.B.2d 44, 301 N.T. 681, cer¬ 
tiorari denled Board of Zoning Ap¬ 
peals of Town of Hempstead v. 
Clark. 71 S.Ct 498, 840 U.S. 933, 96 
Li.Bd. 673. 

(2) Where area In zoning district 
was a homogeneous unit for zoning 
purposes and had been used exclu- 
sively for residentlal purposes, per- 
mitting parcel of substantlally more 


than one acre to be opened up for 
commercial use by one engaged in 
business of building, repairing, and 
storing boats would nullify, or sub- 
stantially derogate from, intent, or 
purpose of the zoning ordlnance, and, 
therefore, granting variance to per¬ 
mit such commercial use was error. 
Mass.—Atherton v. Board of Appeals 
of Town of Boume, 136 N.B.2d 201, 
334 Mass. 451. 
jronconf oxming tute 

Prlvllege of erectlng a noncon- 
forming building or a building for a 
nonconforming use may not be grant- 
ed under gulse of a variance permit, 
since action to that elfect is in di- 
rect confllct with the general purpose 
and intent of the ordlnance and does 
violence to Its spirit. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.B.2d 128, 
226 N.C. 107, 168 A.Ii.R. 1. 

56. Del.—^In re Auditorium, Inc., 84 
A.2d 598, 7 Terry 430, remanded on 
other grounds Auditorium, Inc. v. 
Board of Adjustment of Mayor & 
Council of Wilmington, 91 A2d 528, 
8 Terry 373. 

Tendenoy of general area toward 
business 

Where tendency of entire general 
area in which was located a small 
plot of land for which owner sought 
a variance, so as to permit a non¬ 
conforming business use of such 
property, was toward business and 
industry, granting of the variance 
did not do violence to general pur¬ 
pose and intent of zoning ordlnance. 
Conn,—^McMahon v. Board of Zoning 
Appeals of City of New EChven, 101 
A.2d 284, 140 Conn. 433. 

57. Mass.—^Norcross v. Boston Bd. 
of Appeal Bldg. Dept., 160 N.B. 877, 
255 Mass. 177. 

Establishment of fratemal dub 
Where area zoned residentlal had 
been developed for publlc and quasi- 
publlc uses such as schools, churches, 
synagogues, and outdoor shrlnes, 
grant of variance to permit construc- 
tion and establishment of fraternal 
Club which had to be relocated be- 
cause its property had been taken 
for Public purposes was not out of 
harmony wlth general purpose and 
intent of zoning ordlnance. 

Conn.—Goldreyer v. Board of Zoning 
Appeals of City of Brldgeport, 136* 
A.2d 789, 144 Conn. 641. 

58. Mass.—^Norcross v. Boston Bd. 
of Appeal Bldg. Dept., 150 N.B. 
877, 255 Mass. 177. 
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59. Conn.—Heady v. Zoning Bd. of 
Appeals for Town of Milford, 94 A. 
2 d 789, 139 Conn. 468—Stavola v. 
Bulkeley, 56 A2d 645, 134 Conn. 
186. 

“No variance is lawful which does 
preclsely what a change of map 
would accomplish. . . When such 
substantial changes become advisa- 
ble they must be made by the legls- 
lative body of the munlcipality which 
alone can change the map and allow a 
business center in a residentlal sec- 
tion. It is a leglslative matter and 
not a sltuatlon for a variance per- 
mit.’* 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 87 S.E.2d 128, 
188, 226 N.a 107, 168 A.L.R. 1 . 

Proposed change held substantial 
Ind.—Antrim v. Hohlt, 108 N.B.2d 
197, 122 Ind.App. 681. 

Change held of small oonsequence, 
so as to Justify grant of varianca 
Mass.—Tanzllli v. Casassa, 85 N.B. 
2d 220, 824 Mass. 118. 

Ohaxige of olasslfieatlou 

(1) Board of adjustment was with- 
out authority to grant variance which 
would. In effect, change property 
from one classiflcation to another, 
even though three fourths of tract 
had originally been zoned for heavy 
industrial usage and remainder had 
been zoned for general business 
usage and variance was sought, on 
grounds of hardship, in order to per¬ 
mit industrial usage of such remain¬ 
der. 

iCy.—Arrow Transp. Co. v. Planning 
and Zoning Commission of City of 
Paducah and Municipal Area, Mc- 
Cracken County, 299 S.W.2d 96. 

(2) Variance held not objection- 
able as constituting change in classi- 
dcation. 

111.—Rector v. Board of Appeals Un¬ 
der Zoning Ordlnance of City of 
Danville, 95 N.B.2d 99, 842 IIIAlPP. 
61. 

60. Conn.—Stavola v. Bulkeley, 66 
A.2d 645, 134 Conn. 186. 

61. Mich.—^Teglund v. Dodge, 25 N. 
W.2d 161, 316 Mich. 186. 

N.J.—^Leonard Inv. Co. v. Board of 
Adjustment of City of Trenton, 4 
A.2d 768, 122 N.J.Law 808. 

R.I.—^Ralston Purina Co. v. Zoning 
Board of Town of Westerly, 12 A. 
2d 219, 64 R.I. 197—Hirsch v. Zon¬ 
ing Board of Review of City of 
Pawtucket, 187 A. 844, 66 R.I. 463. 
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place on specific property restrictions more severe 
than those imposed by the ordinance itself.®^ 

I 283.-LfCgislative Functions 

The power of a board as to varfances does not Include 
power to exercise leglslatlve functions. 

The power of a board with respect to variances or 
exceptions cannot be extended so as to include power 
to exercise legislative functions variances should 
not be employed as a substitute for the nonnal legis¬ 
lative process,®^ and the discretion of a board to 
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vary a zoning ordinance is not the power to legis- 
late.^® 

§ 284. -Power to Grant or to Rccom- 

mend Varianoe 

The board, under certain circumstances, may not It- 
self be authorized to grant a varfance, but may oniy be 
empowered to recommend that a variance be granted. 

Under some statutes the board or other body is, 
under certain circumstances, not itself authorized 
to make a variance, but is empowered to recommend 
to the goveming body of the municipality that a 
variance be granted,®® and this limitation on the 


62. Mich.—Teglund v. Dodgre, 25 N. 
W.2d 161, 316 Mich. 186. 

pa.—Covenant Presbyterlan Church 
V. Board of Adjustment, 56 Pa.DiaL 
& Co. 309, 94 Pittsb.Legr.J. 161. 

63. Cal.—^Essick V. City of Los An- 
geles, 213 P.2d 492, 34 C.2d 614. 

Ky.—^Bray v. Beyer, 166 S,W.2d 290, 
292 Ky. 162. 

Mo.—Bartholomew v. Board of Zon- 
ing Adjustment, App., 307 S.W.2d 
730. 

N.H.—Sundeen v. Rogers, 141 A. 142, 
83 ]Sr.H. 263, 67 A.L.R. 960. 

N.J.—^Leimann v. Board of Adjust¬ 
ment of Cranford Tp., Union Coun- 
ty, 88 A.2d 337, 9 N,J. 836. 

Preye v. Board of Adjustment of 
North Bergen Tp., 91 A.2d 597, 22 
N.J.Super. 161. 

Potts V. Board of Adjustment of 
Borough of Prlnceton, 43 A.2d 860, 
133 N.J.Law 230—Brandon v. Board 
of Com’rs of Town of Montclair, 11 
A.2d 304, 124 N.J.Law 135, afflrmed 
16 A.2d 598, 125 N.J.Law 867. 

N.T.—Clark v. Board of Zoning Ap- 
peals of Town of Hempstead, 92 N. 
E.2d 903. 801 N.Y. 86, motion de- 
nled 96 N.B.2d 44, 301 N.T. 681, cer¬ 
tiorari denied Board of Zoning Ap- 
peals of Town of Hempstead v. 
Clark, 71 S.Ct. 498, 340 U.S. 933, 96 
L.Ed. 673—^Levy v. Board of Stand- 
ards and Appeals of City of New 
York, 196 N.E. 284, 267 N.Y. 847. 

Spadafora v. Perguson, 48 N.Y. 
S.2d 698, 182 Misc. 161, affirmed 60 
N.T.S.2d 408. 268 APP.Div. 820. 

Hepner v. Zoning Bd. of Appeals 
of City of Mt. Vernon, 162 N.T.S.2d 
984—Stevens v. Connor, 120 N.T. 
S.2d 345. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 
128, 226 N.C. 107, 168 A.L.R. 1. 

Okl.—Oklahoma City v. Harris, 126 
P.2d 988, 191 Okl. 125—Van Meter 
V. H. P. WUcox Oil & Gas Co., 41 
P.2d 904, 170 Okl. 604—Beveridge 
V. Harper ^ Turner Oil Trust, 36 P. 
2d 435, 168 Okl. 609. 

Pa—^Appeal of Cathollc Cemeteries 
Ass"n of the Diocese of Pittsburgh, 
109 A.2d 637, 879 Pa 616—Appli¬ 
cation of Devereux Foundation, 41 


A.2d 744, 361 Pa 478, appeal dis- 
missed 66 S.Ct. 89, 326 U.S. 686, 90 
L.Ed. 403. 

Schaub V. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A. 
2d 292, 180 PaSuper. 106. 

Reed v. Borough of North Wales, 
83 PaDist. & Co. 69, 68 Montg.Co. 
196. 

Rubin V. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 5 Bucks Co. 207— 
Cline V. Nether Providence Tp. Bd. 
of Adjustment, Com.Pl., 83 BeLCo. 
293—City of Williamsport v. Grie- 
co, Com.Pl., 6 Lycoming 76. 

R. I.—^Matteson v. Zoning Bd. of Re- 
view of City of Warwick, 84 A.2d 
611, 79 R.I. 121—Abbott v. Zoning 
Bd. of Review of City of Warwick, 
79 A.2d 620, 78 R.I. 84. 

S. D.—Graves v. Johnson, 63 N.W.2d 
341, 75 S.D. 261. 

Tex.—City of Amarillo v. Stapf, 101 
S.W.2d 229, 129 Tex. 81, 

Texas ConsoL Theatres v. Plt- 
tillo, Civ.App., 204 S.W.2d 896— 
Harrington v. Board of Adjustment 
of City of Alamo Heights, Bexar 
County, Civ.App., 124 S.W.2d 401, 
error refused. 

*‘The function of the board of ad¬ 
justment is to administer the zoning 
plan rather than to formulate or re¬ 
vise. it” 

N.J.—Grimley v. Village of Ridge- 
wood, 133 A,2d 648, 654, 46 N.J. 
Super. 574. 

Xieglslative power held not ezeroised 
ox assxuned 

(1) Generally. 

Pa—Cohen v. Cheltenham Tp., Com. 

Pl., 69 Montg.Co. 299. 

Va—Wicker Apartments, Inc. v. City 
of Richmond, 99 S.E.2d 666, 199 
Va. 263. 

(2) An order of city zoning board 
of appeals, granting variance to per- 
mit use of certain premises in resi- 
dence zone as lumber yard, was not 
Invalid, a.s assumption of legislative 
power, not given board by city char- 
ter, to place premises in different 
zone, since order merely purported 
to relieve premises of some of re- 
«trictlons imposed by ordinance on 
property wlthin such resldence zona 
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Conn.—Plumb v. Board of Zoning 
Appeals of City of New Haven, 108 
A.2d 899, 141 Conn. 595. 

TTse olassifioatioa as legislative prov- 
ince 

It would be palpable misuse of ad¬ 
ministrative function of board of ad¬ 
justment to provide for business use 
of tract zoned for residences by local 
legislative authority, in order to 
avoid cost of school facillties and 
admlnistratlon were it devoted to 
ordained use, nor could board by 
means of variance supply omisslon 
from ordinance or provision for shop- 
ping centers, since use classiflcation 
is a legislative province and board 
has no legislative power. 

N.J.—^Moriarty v. Pozner, 121 A.2d 
627, 21 N.J, 199. 

Spot zoning as test of nature of renu 
edy 

If the relief sought could not be 
obtained by municipal legislatlon be- 
cause it would be spot zoning, then 
the proper remedy is an appllcation 
for a variance, but where the relief 
sought would not be open to attack as 
spot zoning, then the remedy is with- 
in the Jurisdiction of the legislative 
body and not the board of adjust¬ 
ment. 

Pa.—Sunnybrook, Inc., v. Upper Dub- 
lin Tp., 76 Pa.Dlst. & Co. 385, 67 
Montg.Co. 48. 

64. N.J.—^Keller v. Town of West- 
field, 121 A.2d 419, 89 N.J.Super. 
430. 

65. Tex.—^Board of Adjustment of 
City of San Antonio v. Levlnson, 
Civ.App., 244 S.W.2d 281. 

66. Cal.—^Hopkins v. MacCulloch, 96 
P.2d 960, 35 C.A.2d 442. 

N.J.—Ward v. Scott, 93 A.2d 885, 11 
N.J. 117—Schmldt v. Board of Ad¬ 
justment of City of Newark, 88 
A.2d 607, 9 N.J. 405—^Monmouth 
Lumber Co. v. Ocean Tp., 87 A.2d 
9, 9 N.J. 64—^National House & 
Farms Ass*n v. Board of Adjust¬ 
ment of Borough of Oakland, 66 A, 
2d 518, 2 N.J. 11. 

Grimley v. Village of Ridgewood, 
188 A.2d 649, 46 N.J.Super. 674— 
Mistretta v. City of Newark, 109 
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power of the board may be made to apply to all 
cases, including cases of unnecessary hardship, 
where the property involved is more than a stated 
distance beyond the border of a district wherein 
the proposed use is permitted.^7 xhe board may 
have power actually to grant a variance where the 
property is within a stated distance of a district in 
which the proposed use is permitted;®^ but where 
the property is situated beyond the stated distance 
of a district in which the proposed use is permitted, 
the governing body is without authority to grant a 
variance in the absence of a recommendation by the 
board,®^ 

The governing body of the city is not required 
to approve such recommendations, but must exercise 
an independent determination,'^® and it may, by res- 
olution, approve or disapprove an affirmative recom¬ 
mendation of a board of adjustment with respect to 
a varianceJi If a local governing body chooses to 
accept and to confirm the findings and conclusions 
of a board of adjustment on an application for a 


variance, it may do so by passing a resolution to 
that effect, but the governing body is free to draw 
different or additional conclusions from the facts as 
determined by the boardJ^ The governing body 
is not required to give notice or to hold a hearing 
before rejecting the recommendation of the board 
that a request for a variance be granted.^^ 

The action of a board of adjustment in recom- 
mending to the municipal governing body that a 
variance be granted is presumed to be valid, and 
the burden of proof to rebut such presumption rests 
on one attacking the action takon.*^^ 

§ 285. Exercise of Power in General 

It l8 improper to deny a variance to which the appll- 
eant Is clearly entitied; but a variance shouid be grant¬ 
ed oniy If reasonable and within the scope of the au¬ 
thority granted. 

Whether a variance shouid be granted must be 
determined on the facts and circumstances of each 
particular case.'^^ Jt is proper to grant, and improp- 


A.2<1 677, 33 N.J.Super. 205—Kur- 
owski V. Board of Adjustment of 
City of Bayonne, 78 A.2d 429, 11 
N.J.Super. 433—^Ackermcin v. Board 
of Com’rs of Town of Bellevllle, 
62 A.2d 476, 1 N.J.Super. 69. 

Lynch y. Borough of Hillsdale. 
54 A.2d 723, 136 N.J.Law 129, af- 
flrmed 59 A,2d 622. 137 N.J.Law 
280—Bleloch v. Board of Adjust¬ 
ment of Margrate City, 49 A.2d 501, 
184 N.J.Law 564—Schaible v. Board 
of Adjustment, 49 A.2d 60, 134 N.J. 
Law 473—Potts v. Board of Ad¬ 
justment of Borough of Prlnceton, 
43 A.2d 850, 133 N.J.Law 230— 
Brandon v. Board of Com’rs of 
Town of Montclalr, 11 A.2d 304, 
124 NJ.Law 135, €Lfflrmed 15 A.2d 
598, 125 N.J.Law 867—^Aschenbach 
V. Inhabltants of City of Plainfleld, 
3 A.2d 814, 121 N.J.Law 598, af- 
firmed 8 A.2d 579, 123 NJ.Law 265 
—Progress Holding: Co. v. Board of 
Adjustment of East Orange, 191 A. 
799. 118 NJ.Law 136. 

Shaiman v. Mayor, Board of 
Com’rs and Board of Adjustment 
of City of Newark, 191 A. 736, 15 
N.J.M1SC. 437—^Pennington Courts 
V. Board of Adjustment of City of 
Passaic, 147 A. 732, 7 N.J.Misc. 
1037. 

Stafasal to recommeud vaxlaxLce held 
arbitraxy 

NJ.—^Bleloch v. Board of Adjustment 
of Margate City, 49 A.2d 601, 134 
N.J.Law 664. 

SestriotloiL ou power to recommeud 
(1) The exercise of power under 
statutory subsection authorizing 
boards of adjustment to recommend 
to governing boards of municipalities 
that a structure or use be allowed in 


a district restricted against such 
structure or use is conditioned on 
compliance wlth standards prescribed 
by preceding subsection under which 
boards may authorize variance from 
terms of ordinance when literal en- 
forcement will resuit in unnecessary 
hardship, to the end that the spirit 
of the ordinance shall be observed 
and substantlal Justice done. 

NJ.—^Brandon v. Board of Com’rs of 
Town of Montclalr, 11 A.2d 304, 124 
NJ.Law 135, affirmed 15 A.2d 598, 
126 NXLaw 367. 

(2) Under zoning statute, the 
board of adjustment may grant a 
variance on showing of extraordinary 
condition of the property and undue 
hardship, but where there are special 
reasons, the board may, without 
showing of practical difficulties or 
undue hardship, recommend a vari¬ 
ance for approval or disapproval by 
the municipality Involved. 

N.J.—^Ward v, Scott, 93 A.2d 385, 11 
NJ. 117. 

87- N J.—^Lynch v. Borough of Hills¬ 
dale, 64 A.2d 723, 136 NJ.Law 129, 
affirmed 69 A.2d 622, 137 N.J.Law 
280—^Verniero v. Board of Com*rs 
of City of Pajssaic, 46 A.2d 890, 
134 N.J.Law 71—Potts v. Board of 
Adjustment of Borough of Prince- 
ton, 43 A.2d 860, 133 NXLaw 230. 

68. NJ.—^Lynch v. Borough of Hills- 
daJe, 64 A,2d 723, 136 NJ.Law 129, 
affirmed 69 A.2d 622, 137 N.J.Law 
280—^Potts V. Board of Adjustment 
of Borough of Princeton, 43 A.2d 
860, 133 N.XLaw 230. 

69. NJ.—^Lynch v. Borough of Hills¬ 
dale. 64 A,2d 723, 136 N.J.Law 129, 
affirmed 59 A.2d 622, 137 N.JXaw 
280. 


70. N J.—Sun Oil Co. v. City of Clif- 
ton, 80 A.2d 258, 13 N.J.Super. 89, 
affirmed 84 A.2d 665, 16 N.J.Super. 
265. 

Vernlero v. Board of Com’rs of 
City of Passaic, 46 A.2d 890, 134 N. 
J.Law 71. 

71. N.J.—Schmidt v. Board of Ad¬ 
justment of City of Newark, 88 A 
2d 607, 9 N.J. 405. 

Sun Oil Co. V. City of Clifton, 84 
A2d 565, 16 N.J.*Super. 266. 

72. NJ.—Tomko v. Vissers, 121 A2d 
502, 21 NJ. 226. 

73. NX—Sun Oil Co. v. City of Clif¬ 
ton, 84 A2d 666, 16 N.J.Super. 266. 

74. N.J.—Mistretta v. City of New¬ 
ark, 109 A.2d 677, 33 N.J.Super. 206. 

75. 111.—^Downey v. Grimshaw, 101 
NE.2d 276, 410 111. 21. 

Ind.—Town of Homecroft v. Macbeth, 
148 N.E.2d 663—City of East Chi- 
cago, Ind., V. Sinclair Ref. Co., 111 
N.B.2d 469, 232 Ind. 296. 

N.J.—^Ardollno v. Board of Adjust¬ 
ment of Borough of Elorham Park, 
180 A2d 847, 24 NJ. 94. 

Interboro Trucking Co. v. Board 
of Adjustment of City of Perth 
Amboy, 63 A2d 213, 136 N.J.Law 
520—^Hann v. Borough of Sea Girt, 
46 A2d 47, 134 N.J.Law 74—Potts 
V. Board of Adjustment of Borough 
of Princeton, 43 A2d 860, 133 N.J. 
Law 230. 

Benbak Const. Co. v. Board of 
Adjustment of City of Orange, 142 
A 367, 6 NXMisc. 543. 

N.T.—Thomas v. Board of Standards 
and Appeals of City of New York, 
48 NB.2d 284, 290 NY. 109. 

Arditi Realty Co. v. Murdock, 67 
N.Y.S.2d 809. 
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er to deny, an exception or variance to which the i to be doneJ^ On the other hand, a proposed vari- 
applicant is clearly entitled,*^® if substantial justice is | ance should be granted only if it is reasonable^^ 


Pa^_^Richman v. Philadelphia Zoningr 

Bd. of Adjustment, 187 A.2d 280, 
891 Pa. 254—Triolo v. Exley, 67 A. 
2d 878, 358 Pa. 665. 

PasQuino v. Keating, Com.Pl., 8 
Bucks Co. 802, 68 York Leg.Hec. 37 

_^Miller v. Zonlng Bd. of Middle- 

town Tp., Com.Pl., 2 Bucks Co. 237 

_^Appeal of Vellcenti, 94 Plttsb. 

Leg.J. 39. 

B.I.—Sundlum v. Zoziing Board of 
Review of City of Pawtucket, 145 
A 461, 60 R.L 108. 

Speolal coaditloiui of iiLdividiial oase 
Pa.—^Hinton v. Zoning Bd. of Adjust- 
ment, 88 Pa.Dlst. & Co. 265. 

of ‘^paTticnlar case” 

For purposes of statute authorizing 
board of adjustment to recommend, 
and governing body to grrant, varianc- 
es in particular cases and for special 
reasons, a “particular case" is slm- 
ply a given case, that is, one involv- 
Ing an indivldual piece of property 
for which relief is sought from use 
restralnt imposed on zone where it is 
located. 

N.J.—Grlmley v. Vlllage of Ridge- 
wood, 133 A.2d 649, 46 N.J.Super. 
674. 

Theory of ^siugXe separate owner- 
ship” was not available in proceed- 
ing for variance where no contiguous 
strip of property for which variance 
was sought was owned or legally un¬ 
der control of any single separate 
owner. 

N.T.—Bayport Civic Ass’n v. Koehler, 
138 N.Y.S.2d 624, followed in 138 
N.Y.S.2d 532. 

76. Ala.—^Nelson v. Donaldson, 50 
So.2d 244, 265 Ala. 76. 

111.—^People ex rei. Miller v. Gill, 69 
N.E.2d 671, 389 111. 394. 

Mass.—Marinelli v. Board of Appeal 
of Building Department of City of 
Boston, 175 N.E. 479, 376 Mass. 169. 
N.H.—St. Onge v. City of Concord, 
63 A2d 221, 95 N.H. 306—Fortuna 
v. Zoning Bd. of Adjustment of 
City of Majichester, 60 A2d 133, 
95 N.H. 211. 

N.J.—^De Moss v. Borough of Watch- 
ung, 60 A,2d 890, 187 N.J. 603. 

Schaible v. Board of Adjustment, 
49 A2d 60, 134 N.J.Law 473—Nus- 
ser V. Board of Adjustment of City 
of Newark, 46 A.2d 667, 134 N.J. 
Law 174. 

Gabrielson v. Borough of Glen 
Ridge, 176 A. 676, 13 N.J.Misc. 142. 
N.Y.—Mark Block Holding Corpora¬ 
tion V. Warshaw, 261 N.Y.S. 914, 
237 App.Div. 839. 

People ex rei. Saypol v. Griflto, 
44 N.Y.S.2d 68, 182 Misc. 464. 

Cusberth v. Board of Standards 
and Appeals of City of New York, 
82 N.Y.S.2d 207, reversod on other 
grounds 83 N.Y.S.2d 258, 274 App. 


Div. 912—^Anderson v. Board of 
Standards & Appeals, 82 N.Y.S.2d 
206—^Arditi Realty Co. v. Murdock, 
67 N.Y.S.2d 809—^Banister v. Board 
of Appeals of Village of East 
Hampton, 66 N.Y.S.2d 16. 

Okl.—^Indian Territory Illuminating 
Oil Co. V. Larklns, 31 P.2d 608, 168 
Okl. 69. 

Pa.—Sunnybrook, Inc., v. Upper Dub- 
lin Tp.. 69 Pa.Dlst. & Co. 844, 65 
Montg.Co. 233—Casper v. Exley, 45 
Pa.Dist. & Co. 664—Deichthammer 
V. Board of Adjustment of Norris- 
town Borough, 43 Pa.Dist & Co. 
391, 68 Montg.Co. 140. 

Smlth V. Bristol Tp. Zoning Bd., 
Com.Pl., 4 Bucks Co. 131—Appeal 
of Michener from Bd. of Adjust¬ 
ment of Haverford Tp., Com.Pl., 40 
Del.Co. 264—^McConaghy's v. Hav¬ 
erford Tp. Board of Adjustment 
Ordinance, Com.Pl., 31 DeLCo. 120 
—^Appeal of Plymouth Homes, Inc., 
Com.Pl., 25 Leh.L.J. 296—Appeal 
of Floersheim, Com.PL, 92 Pittsb. 
Leg.J. 16. affirmed 34 A.2d 62, 348 
Pa. 98—Appeal of Sukits, Com.Pl., 
86 Pittsb.Leg.J. 481—Appeal of 
Steinmark, Com.Pl., 86 Pittsb.Leg. 
J. 86. 

R.I.—^Kent v. Zoning Bd. of Review 
of Town of Barrington, 58 A2d 
623, 74 R.I. 189—^Robinson v. Town 
Council of Narragansett, 199 A. 308, 
60 R.I. 422—East Providence Mills 
V. Zoning Board of Review of Town 
of East Providence, 166 A. 631, 61 
R.L 428—Sundlun v. Zoning Board 
of Review of City of Pawtucket, 
146 A. 451, 50 R.I. 108. 

Tenn.—^Bubis v. City of Nashvllle, 
124 S.W.2d 238, 174 Tenn. 134. 

Wis.—Thalhofer v. Patri, 3 N.W.2d 
761, 240 Wis. 404. 

ClrcimistaiLces justifying vaxlaace 
Use variance may be granted on a 
showing that land would not yield a 
reasonable return if used for permit- 
ted purposes, that owner's plight is 
unlQue, and that use applied for will 
not alter essential character of 
neighborhood. 

N.Y.—Lapham v. Roulan, 169 N.Y.S. 

2d 346, 10 Misc.2d 152. 

Too naxrow appUoation. of mles 
The doctrine that special hardship 
must be shown to fall on owner of 
particular property before exception 
thereof from application of city zon¬ 
ing ordinance can be granted should 
not be applied so narrowly as to de- 
stroy Power of city zoning board of 
appeals to make exception, where 
grounds therefor really exlst. 

N.Y.—^Hopkins v. Board of Appeals of 
City of Rochester, Monroe County, 
39 N.Y.S.2d 167, 179 Misc. 325. 
Frontage 

Where zoning ordinance, at time 
owner purchased lot. authorized con- 
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structlon of dwelling on lot having 
frontage of forty feet, and most 
dwellings in area surroundlng lot 
had been constructed on lots having 
sixty foot frontage or less, board 
was justifled in granting variance 
from amended zoning ordinance 
which reQulred seventy-flve-foot 
frontage, authorizing construction on 
lot with frontage of less than seven- 
ty-flve but more than forty feet, 
N.Y.—Weeks v. Koehler, 134 N.Y.S. 
2d 796. 

Bffeet of setback xestrlotioas 

Where setback restrictions reduced 
usable portion of corner lot in resi- 
dential dlstrict to about one-lifth of 
lot and llmited construction of dwell* 
ing to width of eleven feet, lot owner 
was entltled to variance to permit 
construction of dwelling with width 
of twenty-one feet. 

N.Y.—^Richards v. Zoning Board of 
Appeals of Village of Malverne, 137 
N.Y.S.2d 603, 286 App.Div. 287. 
OhTiroh building; parklng lot 

Right to erect and use a modern 
church building in a resldential zone 
as a variance could include a parking 
lot for use of members and all such 
rooms and facilities under one roof 
as ordinarily constitute a part of the 
building or equipment, and are deem- 
ed necessary or useful in connection 
with modern church of the particular 
denomination Involved. 

Ind.—^Keeling v. Board of Zoning Ap¬ 
peals of City of Indianapolls, 69 
N.E.2d 613, 117 Ind.App. 314. 

77. Conn.—Culinary Institute of 
America v. Board of Zoning Ap¬ 
peals of City of New Haven, 121 
A.2d 637, 143 Conn. 267. 

Md.—Carney v. City of Baltlmore, 93 
A.2d 74, 201 Md. 130. 

N.H.—Gelinas v. City of Portsmouth, 
85 A.2d 896, 97 N.H. 248. 

N.J.—Schaible v. Board of Adjust¬ 
ment, 49 A.2d 50, 134 N.J.Law 473. 
N.Y.—People V. Walsh, 207 N.Y.S. 
324, 211 App.Div. 206, affirmed 148 
N.E. 724, 240 N.Y. 606. 

People V. Leo, 180 N.Y.S. 653, 110 
Misc. 616, affirmed 183 N.Y.S. 954, 
193 App.Div. 910, affirmed 130 N.E. 
910, 230 N.Y. 602. 

78. lowa.—Anderson v. Jester, 221 
N.W. 354, 206 lowa 462. 

Md.—Hare v. Mayor and City CounciT 
of Baltlmore, 90 A.2d 217, 200 Md. 
477—^Easter v. Mayor and City 
Council of Baltlmore, 78 A.2d 491^ 
195 Md. 395. 

xrse not nnreaaonable in. particular 
enviromnent 

Even though a lot owner proves his 
right to a variance by reason of spe¬ 
cial situation of his property, the 
relief must be in terms of the author¬ 
izing of a speciflc variant use which 
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and within the scope of the authority granted;^* i bcen held to be within the authorily of the g^nt- 
particiilar grants of variances or exceptions havc ] ing body,^® while other grants have been held ultra 


lias been determined by the local 
boaret not to be unreasonable in the 
particular envlronment. 

N.J.—Conlon v. Board of Public 
Works of City of Paterson, 94 A.2d 
660, 11 N.J. 363. 

Orant held not nnjreasonable 

(1) Generally. 

Conn.—Goldreyer v. Board of ZoniniT 
Appeals of City of Brldgeport, 136 
A.2d 789, 144 Conn. 641. 

Pa.—^Appeal of Siddall, 44 Del.Co. 293, 
exceptions dismissed, Com.PL, 46 
Bel.Co. 38. 

RI.—Bruzzl V. Board of APPeals of 
City of Pawtucket, 122 A.2d 877. 

(2) Area varianca 

N.T.—^Feldman v. Kassau Shores Es- 
tates, Inc., 172 N.T.S.2d 769. 

Befnsal held not nBreasonable 
N.J.—Marrocco v. Board of Adjust- 
ment of City of Pasaaic, 68 A2d 
470, 5 N.J.Super. 94. 

N.T.—Corbett v. Zonlng Bd. of Ap¬ 
peals of City of Rochester, 128 N. 
T.S.2d 12, 283 App.Div. 282. 

Consolidated Edison Co. of N. Y. 
V. Village of Briarcliff Manor, 144 
N.Y.S.2d 379, 208 Misc. 295. 

79. Conn.—^Devaney v. Board of Zon- 
ing Appeals of City of New Haven, 
45 A.2d 828, 132 Conn. 537. 

Md.—Heath v. Mayor & City Council 
of Baltimore, 68 A2d 896, 190 Md. 
478. 

N.J.—Kindergan v. Board of Adjust- 
ment of Borougrh of River Edge, 
69 A.2d 857, 137 N.J.Law 296— 
Protomastro v. Board of Adjust- 
ment of City of Hoboken, 69 A.2d 
644, 137 N.J.Law 250—Albright v. 
Johnson, 60 A2d 399, 136 N.J.Law 
70. 

Stevens v. Connor, 120 N.Y,S.2d 
345. 

Ohio.—State ex rei. Shaker Square 
Co. V. Gulon, App., 146 N.B.2d 144. 
Pa. —^Appeal by Cadden and Cohen 
from Board of Zonlng Appeals, 
Com.Pl., 40 Lack-Jur. 64- 
RI.—Goudailler v. Zonlng Bd. of Re- 
view of City of Warwlck, 135 A2d 
339_I>e Stefanls v. Zonlng Bd. of 
Review of Town of North Provl- 
dence, 124 A.2d 644—Harte v. Zon- 
ing Bd. of Review of City of Cran- 
ston, 80 A2d 881, 78 R.I. 228. 

“The power to grant a varlation 
. . . is to be used only where a 
situation falis fully within the au¬ 
thority granted.” 

Conn.—Misuk v. Zonlng Bd. of Ap¬ 
peals of City of Meriden, 86 A2d 
180, 182, 138 Conn. 477. 

Xatention to provide relief ontMOe of 
statute 

Where board made no pretense of 
adherence to statutory princlple in. 
granting varlance, but Intended to 
provide measure of rellef outside of 


statute Itself and in dlrect conflict 
with statutory terms, action consti- 
tuted exceas of jurisdlction. 

N.J.— Y. P. Zahodiakln Bngineering 
Corp. V. Zonlng Bd. of Adjustment 
of City of Summit, 86 A.2d 127, 8 
N.J. 386. 

Ordlaaxice iu oouflict with statute 

Clty’s zoning ordinance, if inter- 
preted, as limiting power of board 
of adjustment in granting variances, 
is in conflict with statute giving a 
board of adjustment power to au- 
thorize, on appeal in specifle cases, 
such varlance from terms of ordi¬ 
nance as wlll not be contrary to Pub¬ 
lic intereat where, owing to speclal 
condltions, a literal enforcement of 
ordinance wlll resuit in unnecessary 
hardship. 

N,H.—St. Onge v. City of Concord. 

63 A2d 221, 95 N.H. 306. 

TTarlaaoe as to usable area 

The rules with reference to what 
must be shown to warrant a varlance 
of zoning regulations with respect 
to use also apply with respect to a 
varlance from a restriction as to the 
proportion of the area of property 
which may be used. 

N’.T-—Court Boulevard v. Board of 
Standards and Appeals of City of 
New York, 72 N.Y.S.2d 763. 
Sztenslou of use iuto prohibited soue 
Zonlng ordinance permitting board 
of zoning appeals to grant a varlance 
permitting extension of an existing 
commerclal or industrial establish- 
ment in any distrlct does not author- 
ize extension of a use, permitted in 
one zone, across a zone boundary into 
another zone where that use is pro¬ 
hibited. 

Conn.—Spencer v. Board of Zonlng 
Appeals of City of New Haven, 104 
A2d 373, 141 Conn. 165. 

OwuerGthip of adjoining lot 

Under provislon of town law au- 
thorizing board to vary or modlfy 
application of any regulation or pro- 
vlsions of ordinance on an appeal, 
board had jurisdlction to grant vari- 
ance- to owner of lot who also owned 
adjoining lot, although zoning ordi¬ 
nance provlded for such varlance for 
separately owned lots. 

N.Y,—^Weeks v. Koehler, 134 N.y.S. 
2d 796. 

Contract vesting spedal prlvllege or 
•xemption, 

(1) It was not within authority of 
zoning board of adjustment to vest in 
landowner by contract special privi- 
lege or exemption on condition to use 
premises in violation of general use 
restriction under zonlng regulations 
binding on all other landowners with¬ 
in zone. 

N.J.— y, F. Zahodiakln Bngineering 
Corp. V. Zonlng Bd. of Adjustment 
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of City of Summit, 86 A2d 127, 8 
N.J. 386. 

(2) Purported contract between 
board and landowner granting land¬ 
owner such special prlvllege or ex¬ 
emption was ultra vires, and all pro- 
ceedlngs to effectuate contract were 
coram non judice and void. 

N.J.—^V. F. ZahodlEdcin Bngineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, supra. 

Slesneuts of estoppel wautlng 
Where board granted exceptlon, on 
certaln conditions, to terms of zon¬ 
ing ordinance, and its action was 
coram non Judice and void, and land¬ 
owner was presumed to know of in- 
validity of exceptlon when he ex- 
pended money to make lands suitable 
for prohibited use, want of funda- 
mental power by board to grant varl¬ 
ance could not be indirectly supplled 
by application of doctrine of estoppel 
in pais, as elementa of estoppel were 
wanting. 

N.J.—V. F. Zahodiakln Bngineering 
Corp. V. Zonlng Bd. of Adjustment 
of City of Summit, supra. 

Side srards 

Under zoning ordinance granting 
board of adjustment authority to 
vary provlsions relatlng to buildings 
and locatlons in cases where literal 
enforcement of provisions of ordi¬ 
nance would Work a hardship, board 
had authority to vary provlsions of 
zonlng ordinance applying to side 
yards, 

Ohio.—MeCauley v. Ash, 124 NJS3.2d 
739, 97 Ohio App. 208. 

Motor lodge 

Fact that there was no reference 
to a motor lodge anywhere in zoning 
ordinance did not deprive board of 
authority to allow exceptlon in resi- 
dential distrlct for erection of motor 
lodge. In absence of specifle deflnl- 
tion to contrary in ordinance. 

RI.—^Barbara Realty Co. v. Zonlng 
Bd. of Review of City of Cranston, 
138 A.2d 818. 

sa Fla.—Troup Y. Bird, 63 So.2d 
717. 

RI.—^Bruzzl V. Board of Appeals of 
City of Pawtucket, 122 A2d 877. 
Temporary varianoe 
Mass.—Sheehan v. Board of Appeals 
of Saugus, 124 N.B.2d 263, 832 
Mass. 188. 

Grant held not nnoonstltntlonal 
Where record failed to disclose 
that zoning board acted unlawfully 
or arbitrarily In granting permission 
to erect a church in a residential 
zone under provision in zoning ordi¬ 
nance authorizing a varlance, board’s 
action was not unconstitutional as 
depriving interested property owners 
of vested property rights without 
due process of law. 
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vires.*^ Under a statute conferring on the board, 
in broad terms, the right to authorize variances, a 
court cannot, by judicial legislation, restrict the pow- 
er of the board to the allowance of slight variances 
from the terms of the board.82 

A reasonable basis for a conclusion of difEculty 
or hardship is essential to the case of a property 
owner seeking a variance,^^ and the failure to es- 
tablish any of the prerequisites to the granting of a 


variance is fatal.*^ 

§ 286. - Sparing Ezercise 

The power to grant variances or exceptions should, 
or must, be exerclsed sparingly. 

Since the spirit of the zoning act has been to re¬ 
strict, rather than to increase, nonconforming us- 
es,^5 the power to grant variances or exceptions 
should, or must, be exercised sparingly,or very 


Ind.—Keeling v. Board of Zoning Ap- 
peals of City of Indlanapolis, 69 
N.E.2d 613, 117 Ind.App. 314. 

81. Md.—^Dobres v. Schwartzman, 69 
A.2d 684, 191 Md. 19. 

N.J.— V. P. Zahodiakin Bngineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, 86 A2d 127, 8 
N,J. 386. 

N.T.—Chad Homes, Inc. v. Board of 
Appeala of City of Rochester, Mon- 
roe County, 169 N.T.S.2d 383, 5 
Misc.2d 20. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 128, 
226 N.C. 107, 168 A.L.R. 1. 

R.I.—^Paterson v. Zoning Bd. of Re- 
view of Town of East Providence, 
98 A2d 847, 80 R.I. 494—Baggs v. 
Zoning Bd. of Review of Town of 
Barrlngton, 86 A.2d 658, 79 R.L 
211 . 

Tex.—^Board of Adjustment of City 
of San Antonio v. Levinson, Civ. 
App., 244 S.W.2d 281. 

82. N.H.—Fortuna v. Zoning Bd. of 
Adjustment of City of Manchester, 
60 A,2d 133, 95 N.H. 211. 

83. Conn.—^Paul v. Board of Zoning 
Appeals of City of New Haven, 110 
A.2d 619, 142 Conn. 40. 

Basis In. liarmony wlth pnrpose of 
resolutlon 

(1) In granting a variance from 
use district regulations, board must 
act on some reasonable basis in har- 
mony with general purpose of zon¬ 
ing resolution. 

N.T.—^Woltman v. Murdock, 168 N.T. 
S.2d 672, 8 Mlsc.2d 969. 

(2) Town building zone ordinance, 
authorlzing board to grant variance 
in harmony with general purposes 
and Intent thereof and subject to 
appropriate conditions and ' safe- 
guards and declaring provislons of 
ordinance minimum requirements 
adopted for promotlon of public 
health, morals, safety, comfort, con- 
venience or general welfare, restrict- 
ed, rather than increased, noncon¬ 
forming use of land, so as to require 
reasonable basis for granting of vari¬ 
ance in harmony with general pur¬ 
pose of decision. 

N.T.—^Innet v. Liberman, 156 N.T.S. 
2d 383. 

Zgnorance of petitioner 
Failure of city planning engineer, 
who assisted petitloner in making oht 
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application for variance, to inform 
petitioner of restrictive zoning pro- 
vision of ordinance applicable to site 
to which petitioner applied for permit 
to move his business, or petitioner^s 
ignorance thereof, did not afford a 
basis for a favorable rullng on petl- 
tioner^s application for variance. 

N.T.—Smith v. Htartman, 144 N.T.S. 

2d 13, 208 Misc. 880. 

Batuxal growth of business 
If use of additional ground imme- 
diately adjacent to portion already 
used for pre-existing nonconforming 
use was reasonably necessary to ac¬ 
commodate requirements of natural 
growth of the business, owner*s rem- 
edy was to secure variance. 

Pa.—^Appeal of Peirce, 119 A2d 506, 
384 Pa. 100. 

84. Mass.—Spaulding v. Board of 
Appeals of Lioicester, 138 N.E.2d 
367, 334 Mass. 688—^Atherton v. 
Board of Appeals of Town of 
Bourne, 136 N.E.2d 201, 334 Mass. 
451—Blackman v. Board of Ap¬ 
peals of Bamstable, 136 N.E.2d 
198, 334 Mass. 446. 

N.T.—^Taxpayers' Ass’n of South 
East Oceanside v. Board of Zoning 
Appeals of Town of Hempstead, 93 
N.E.2d 645, 301 N.T. 215. 

Befnsal of variance held not denlal 
of due prooess 

Ala.—Marshall v. City of MobUe, 36 
So.2d 653, 250 Ala. 646. 

Mlss.—Jones v. City of Hattiesburg, 
42 So.2d 717, 207 Miss. 491. 
Conditions Inherent in land 
Special treatment of applicant for 
variance must be based on considera- 
tions inhering in land sought to be 
built on by applicant. 

N.J.—Skaf V. Zoning Bd. of Adjust¬ 
ment of City of Asbury Park, 113 
A.2d 843, 35 N.J.Super. 215. 

Aetion held not to aanount to vaxi^ 
anoe 

Resolutions of municipal planning 
board and board of commissioners ap- 
proving site selected by housing au- 
thority for construction of a low in¬ 
come Public housing project togeth- 
er with a co-operation agreement en- 
tered into between housing authority 
and City under which city agreed to 
co-operate with the authority in con- 
nection with such project did not 
amount in substance to an amend- 
ment of the zoning ordinance or a 
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variance, but some action on the part 
of the municipal body was required 
to authorize construction of the proj¬ 
ect on a site not zoned therefor. 

N.J.—^Passaic Jr. Chamber of Com- 
merce, Inc. v. Housing Authority 
of City of Passalc, 132 A.2d 813, 45 
N.J.Super. 381. 

85. N.J.—Speakman v. Mayor & 
Council of Borough of North Plain- 
fleld, 84 A.2d 715, 8 N.J. 250— 
Lumund v. Board of Adjustment of 
Borough of Rutherford, 73 A.2d 
646, 4 N.J. 677. 

Preye v. Board of Adjustment of 
North Bergen Tp., 91 A.2d 697, 22 
N.J.Super. 161—D’Agostino v. 
Jaguar Realty Co., 91 A.2d 500, 22 
N.J.Super. 74—Gerkin v. Village of 
Ridgewood, 86 A2d 276, 17 N.J. 
Super. 472. 

N.T.—Innet v. Llberman, 166 N.T.S. 
2d 383. 

Nonconforming uses generally see 
supra §S 180-200. 

“Glven the objective of zoning to 
eliminate nonconforming uses, courts 
throughout the country generally fol- 
low a striet policy against their ex- 
tension or enlargment.” 

Ala.—^Moore v. Pettus, 71 So.2d 814, 
823, 260 Ala. 616. 

XSnlargement of nonconforming xise 
Requirement of zoning act which 
permits variance, that intent and 
purpose of zone plan and zoning or¬ 
dinance be not substantially impaired 
thereby, and policy in favor of re- 
strlcting rather than increasing non¬ 
conforming uses, would tend to sup- 
port denlal by zoning board of ad¬ 
justment of recommendation for en- 
largement of a nonconforming use. 
N.J.—^Brandt v. Zoning Bd. of Adjust¬ 
ment of Mount Holly Tp., 84 A.2d 
18, 16 N.J.Super. 113. 

86. Conn.—lilndy*s Restaurant, Inc. 
V. Zoning Board of Appeals of City 
of Hartford, 124 A.2d 918, 148 Conn. 
620—^Liongo v. Board of Zoning Ap¬ 
peals of Town of Milford, 122 A2d 
784, 143 Conn. 395—^Mabank Corp. 
V. Board of Zoning Appeals of City 
of Stamford, 120 A2d 149, 143 
Conn. 132—^Paul v. Board of Zoning 
Appeals of City of New Haven, 110 
A.2d 619, 142 Conn. 40—^Tcdmadge 
V. Board of Zoning Appeals of City 
of New Haven, 109 A.2d 253, 141 
Conn. 639—Plumb v. Board of Zon¬ 
ing Appeals of City of New Haven, 
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moderately,S7 Jest the power to graat variances or I The power should be exercised only in exception- 
exceptions should be abused.^8 j circuinstances,^® or should be exercised only in 


108 A.2d 899, 141 Conn, 69&--Mc- 
Mahon y. Board of Zoningr Appeals 
of City of New Haven, 101 A.2d 
284, 140 Conn. 483—Cohen v. Board 
of Appeals on Zoning of City of 
Bridgeport, 94 A2d 793, 139 Conn. 
460—^Plumb V. Board of Zoning Ap¬ 
peals of City of New Haven, 108 
A.2d 899, 141 Conn. 696—Plccirillo 
V. Board of Appeals on Zonlng of 
City of Bridgeport, 90 A2d 647, 139 
Conn, 116—^Misuk v. Zoning Bd. of 
Appeals of City of Meriden, 86 A. 
2d 180, 188 Conn. 477—Celentano v. 
Zoning Bd. of Appeals of City of 
Hartford, 78 A.2d 101, 136 Conn. 
684—^Berkman v. Board of Appeals 
on Zoning of City of Bridgeport, 
64 A,2d 876, 136 Conn. 393—Kam- 
erman v. Leroy, 60 A2d 176, 133 
Conn. 232—^Devaney v. Board of 
Zoning Appeals of City of New 
Haven, 45 A.2d 828, 132 Conn. 687 
—^De Felice v. Zoning Board of Ap¬ 
peals of Town of East Haven, 32 
A.2d 635, 130 Conn. 166, 147 A.L 1 .R. 
161—^Nielsen v. Board of Appeals 
of Zoning of City of Bridgeport, 27 
A.2d 392, 129 Conn. 285'*—Bommell 
V. Walsh, 16 A.2d 488, 127 Conn. 
272—First Nat. Bank & Trust Co. 
of Fort Chester, N. T., v. Zoning 
Board of Appeals of Greenwlch, 10 
A2d 691, 126 Conn. 228—Grady v. 
Katz, 1 A2d 187, 124 Conn. 526— 
Thayer v. Board of Appeals of City 
of Hartford, 167 A. 273, 114 Conn. 
16. 

Hass.—^Bicknell Realty Co. v. Board 
of Appeal of Boston, 116 N.B.2d 
670, 330 Mass. 676—Qaunt v. Board 
of Appeals of Methuen, 99 N.E.2d 
60, 327 Mass. 380—^Bverpure Ice 
Mfg. Co. V. Board of Appeals of 
Lawrence, 86 N.E.2d 906, 324 Mass. 
483—Tansilli v. Cajsassa, 86 N.E. 
2d 220, 324 Mass. 113—Keal Prop- 
ertles v. Board of Appeal of Bos¬ 
ton, 66 N.E.2d 199, 319 Mass. 180 
—^Phillips v. Board of Appeals of 
Building Department of City of 
Sprlngfield, 190 N.E. 601, 286 Mass. 
469. 

N.J.—^Lelmann v. Board of Adjust- 
ment of Cranford Tp., Union Coun- 
ty, 88 A2d 337, 9 N.J. 336—Speak- 
man v. Mayor & Council of Bor- 
ough of North Plainfield, 84 A2d 
716, 8 N.J. 260—^Lumund v. Board 
of Adjustment of Borough of Ruth- 
erford, 73 A.2d 645, 4 N.J. 677. 

Preye v. Board of Adjustment of 
North Bergen Tp., 91 A2d 697, 22 
N.J.Super. 161—^DAgostino v. 
Jaguar Realty Co., 91 A.2d 600, 22 
N.J.Super. 74—Gerkin v. Vlllage of 
Ridgewood, 86 A.2d 276, 17 N.J.Su¬ 
per. 472. 

Sltgreaves v. Board of Adjust¬ 
ment of Town of Nutley, 64 A2d 
461, 186 NJ.Ijaw 21—Potts v. 


Board of Adjustment of Borough of 
Princeton, 43 A.2d 850, 183 N.J. 
Law 230. 

N.Y.—^Young Women's Hebrew Ass'n 
V. Board of Standards and Appeals 
of City of New York, 194 N.B. 751, 
266 N.Y. 270, reargrument denled 
195 N.E. 876, 266 N.Y. 672, appeal 
dismissed Gelkam Realty Corpora¬ 
tion V. Young Women’s Hebrew 
Ass*n, 66 S.Ct 109, 296 U.S. 637, 80 
L.Ed. 382. 

Aberdeen Garage v. Murdock, 16 
N.Y.S.2d 66, 257 App.Div. 646, af- 
flrmed 28 N.E.2d 46, 288 N.Y. 660. 

Syosset Holding Corp. v. 
Schlimm, 169 N.Y.S.2d 88, modifled 
on other grounds 164 N.Y.S.2d 890, 
4 A.D.2d 766—^Rubln v. Green, 66 
N.Y.S.2d 621. 

Pa.—^Application of Devereux Foun¬ 
dation, 41 A2d 744, 361 Pa. 478, 
appeal dismissed 66 S.Ct. 89, 826 
U.S. 686, 90 L.Ed. 403. 

Kovacs V. Board of Adjustment 
of Ross Tp., 95 A.2d 860, 173 Pa. 
Super. 66. 

Cummer v. Narberth Borough Bd. 
of Adjustment, 69 PaDist. & Co. 
686, 63 Montg.Co. 247—Covenant 
Presbyterlan Church v. Board of 
Adjustment, 66 Pa.Dl8t & Co. 309, 
94 Pittsb.Leg.J. 151. 

Appeal of 0’Hara, Com.Pl., 73 
Montg.Co. 89, reversed on other 
grounds 131 A2d 687, 389 Pa 86— 
York Housing Authority v. York 
Zoning Bd., Com.Pl., 68 York Leg. 
Rec. 162. 

R.I.—^Harte v. Zoning Bd. of Review 
of City of Cranston, 91 A.2d 33, 80 
R,L 43—^Plynn v. Zoning Bd. of 
Review of City of Pawtucket, 73 A 
2d 808, 77 R.I. 118—Costantino v. 
Zoning Bd. of Review of City of 
Cranston, 60 A.2d 478, 74 R.I. 816. 
Tex.—Weaver v. B[am, 232 S.W.2d 
704, 149 Tex. 809. 

Bliss V. City of Fort Worth, Clv. 
App., 288 S.W.2d 658, refused no 
reversible error—^Board of Adjust¬ 
ment of City of San Antonio v. 
Levinson, CivApp., 244 S.W.2d 281. 

Kdasons for mle 

(1) To do otherwise would deci¬ 
mate zonal restrlctions and eventu- 
ally destroy aJl zoning regulatione, 
and thus detrimentally affect market- 
ablllty of property wlthln zoned 
areas. 

Md.—^Marino v. City of Baltimore, 137 
A.2d 198, 215 Md. 206. 

(2) Unless great cautlon Is used 
and variatione are granted only in 
proper cases, whole fabric of town- 
and clty-wide zoning wlll be worn 
through in spots and raveled at the 
edges until its purpose in protecting 
property values and securing an or- 
derly development of community is 
completely. thwarted. 
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Conn.—^Heady v. Zoning Bd. of Ap¬ 
peals for Town of Milford, 94 A 
2d 789, 139 Conn. 463. 

(3) Conditions should be reduced 
to conformity wlth dty zoning reg- 
ulations as speedily as is compatible 
wlth justlce. 

Conn.—Gimther v. Board of Zoning 
Appeals of City of New Haven, 71 
A2d 91, 136 Conn. 808. 

Oases of practical uecesslty 
Pa.—Cella v. Schaefer, Com.Pl., 43 
Del.Co. 28—Appeal of Pelice, Com. 
Pl., 66 Montg.Co. 62—^York Hous¬ 
ing Authority v. York Zoning Bd., 
Com.Pl., 68 York Leg.Rec. 162. 

87. N.J.—^Herman v. Board of Ad¬ 
justment of Parsippany-Troy Hilis 
Tp., Morris County, 102 A2d 73. 
29 NJ.Super. 164. 

88. R.I.—^Fljmn v. Zoning Bd. of 
Review of City of Pawtucket, 78 
A.2d 808, 77 R.I. 118. 

89. Ala—^Board of Zoning Adjust¬ 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala 604. 

Conn.—^Liongo v. Board of Zoning 
Appeals of Town of Milford, 122 
A.2d 784, 148 Conn. 396—Mabank 
Corporation v. Board of Zoning Ap¬ 
peals, 120 A.2d 149, 143 Conn. 132 
—^Piccirillo v. Board of Appeals qp 
Zoning of City of Bridgeport, 90 
A2d 647, 139 Conn. 116. 

Md.—^Marino v. City of Baltimore, 
137 A2d 198, 216 Md. 206. 

N.J.—^Beirn v. Morris, 103 A.2d 361, 
14 N.J. 629—^Leiman v. Board of 
Adjustmexft of Cranford Tp., Un¬ 
ion County, 88 A.2d 337, 9 N.J. 336. 
Pa—^Appeal of Blkins Park Imp. 
Ass^n, 64 A2d 783, 361 Pa. 322. 

Kovacs V. Board of Adjustment 
of Ross Tp., 95 A2d 350, 173 Pa 
Super. 66. 

Covenant Presbs^erian Church v. 
Board of Adjustment, 66 PaDlst. & 
Co. 309, 94 Pittsb.Leg.J. 161. 
Beason for role 

Otherwise there would be litti e left 
of zoning law to protect public 
rights; prospective purchasers of 
property would hesitate if confront- 
ed by a tribunal which could arbi- 
trarily set aside zoning provisions 
deslgned to establish standards of 
occupancy in neighborhood. 

Pa—^Application of Devereux Foun¬ 
dation, 41 A2d 744, 361 Pa. 478, 
appeal dismissed 66 S.Ct. 89, 326 
U.S. 686, 90 L.Ed. 403. 

Exoeptlonal cixciuustances pecnliar 
in their nature 

Mass.—^Everpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 824 Mass. 433. 

N.Y.—Syosset Holding Corp. v. 
Schlimm, 169 N.Y.S.2d 88. modifled 
on other grounds 164 N.Y.S.2d 890, 
’4 AD.2d 766. 
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exceptional situations,^^^ or cases,or in peculiar 

circumstances,92 and in rare instances.^3 

§ 287. - Reasons for Grant 

The reasons for grantlng a variance must be sub- 
stantlal and compelling. 

The reasons for granting a variance or exception 
must be substantial,^^ serious,^^ and compelling.96 
The mere fact that more money would be derived 
from taxation if the variance were granted is imma- 
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terial in determining the propriety of granting a 
variance.®*^ 

§ 288. — Public Interest and Other Fac- 
tors 

In determining whether a variance Is warranted, the 
publlc Interest Is the primary consideratlon, although 
other factors may be relevant; there shouid be due re- 
gard to the rights of neighbors, and remonstrances may 
be considered, but are not conclusive. 

The public interest®^ and the spirit of the ordi- 


90 . N.J.—Ward v. Scott, 105 A.2d 
851, 16 N.J. 16. 

91. Conn.—^Karnermajo v. Leroy, 60 
A.2d 175. 133 Conn. 232. 

N.C.—^Lee v. Board of Adjustment of 
City of Bocky Mount, 37 S.E.2d 
128. 226 N.C. 107, 168 A.L.R. 1. 

E.I.—^Harte v. Zoninff Bd. of Review 
of City of Cranston, 91 A.2d 38, 80 
R.I. 43. 

92. Mass.—^Everpure Ice Mfgr. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

N.T.—Syosset Holding Corp. v. 
Schlfanm, 169 N.Y.S.2d 88, modifled 
on other grounds 164 N.Y.S.2d 890, 
4 A.D.2d 766. 

Pa.—^Appeal of Blkins Park Imp. 
Asa’n, 64 A.2d 783, 361 Pa. 322— 
Application of Devereux Founda¬ 
tion, 41 A.2d 744, 351 Pa. 478, ap- 
peal dismissed 66 S.Ct. 89, 326 XT.S. 
686, 90 L.Ed. 403. 

Kovacs V. Board of Adjustment 
of Ross Tp., 95 A.2d 350, 173 Pa. 
Super. 66. 

Covenant Presbyterian Church 
V. Board of Adjustment, 56 Pa.Dist. 
&Co. 309, 94 Pittsb.Leg.J. 161. 

93. Conn.—^Piccirillo v. Board of 
Appeals on Zoning of City of 
Bridgeport, 90 A.2d 647, 139 Conn. 
116. 

Mass.—^Everpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.E.2d 906, 324 Mass. 433. 

N.Y.—Syosset Holding Corp. v. 
Schlimm, 159 N.Y.S.2d 88, modifled 
on other grounds 164 N.Y.S.2d 890, 
4 A.D.2d 766. 

“This is of the very essence of the 
zoning process—an attribute indis- 
pensable to its integrlty." 

N.J.—Beime v. Morris, 103 A.2d 361, 
364, 14 N.J. 629. 

94. Pa.—^Appeal of Valicentl, 148 A, 
308, 298 Pa. 276—Appeal of Catho- 
lic Cemeteries Ass'n of the Diocese 
of Pittsburgh, 109 A.2d 537, 379 
Pa. 616. 

Kovacs V. Board of Adjustment 
of Ross Tp., 96 A.2d 350, 173 Pa. 
Super. 66. 

Cella V. Schaefer, Com.Pl., 43 
Del.Co. 23—^Appeal of Deiter, Com. 
PL, 58 Lack.Jur. 85—^Appeal of 
Plymouth Homes, Inc., Com.Pl., 26 
Leh.L,J. 296—Appeal of Felice, 
Com.Pl., 66 Montg.Co. 62—York 


Housing Authority v. York Zoning 
Bd., Com.Pl., 68 York Leg.Rec. 162. 
Snbstantlal need 

Md.—Carney v. City of Baltimore, 93 
A.2d 74, 201 Md. 130. 

Bellance on woxd of aninlstexlal offl- 
oex 

Rellance by party constructing 
building in violation of zoning ordi- 
nance on word of a mere mlnisterial 
officer can not suffice to uphold 
granting of a variance for less than 
substantial, serious, and compelling 
reasons. 

Pa.—^Kovacs v. Board of Adjustment 
of Ross Tp., 95 A.2d 350, 173 Pa. 
Super. 66. 

96. Pa.—^Appeal of Valicentl, 148 A. 
308, 298 Pa. 276. 

Kovacs V. Board of Adjustment 
of Ross Tp., 95 A.2d 350, 173 Pa. 
Super. 66. 

Cella V. Schaefer, Com.Pl., 43 
Del.Co. 23—^Appeal of Deiter, Com. 
Pl., 68 Lack.Jur. 85—^Appeal of 
Plymouth Homes, Inc., Com.Pl., 25 
LeKL.J. 296—^Appeal of Felice, 
Com.Pl., 66 Montg.Co. 62—York 
Housing Authority v. York Zoning 
Bd., Com.Pl., 68 York Leg.Rec. 162. 

96. Pa,—Appeal of Valicentl, 148 A. 
308, 298 Pa. 276. 

Kovacs V. Board of Adjustment 
of Ross Tp., 96 A.2d 360, 173 Pa. 
Super. 66. 

Cella V. Schaefer, Com.Pl., 43 Del. 
Co. 23—Appeal of Plsnnouth 
Homes, Inc., Com.Pl., 25 Leh.L.J. 
296—^Appeal of Pelice, Com.Pl., 66 
Montg.Co. 62—^York Housing Au¬ 
thority V. York Zoning Bd., Com. 
Pl., 68 York Leg.Rec. 162. 
Coaupelling foroe 

Pa.—^Appeal of Catholic Cemeteries 
Ass’n of the Diocese of Pittsburgh, 
109 A.2d 637, 379 Pa. 616. 

Appeal of Deiter, Com.Pl., 68 
Lack.Jur. 86. 

TTxgexLt n^ed 

Md.—Carney v. City of Baltimore, 93 
A.2d 74, 201 Md. 130. 

OoxLSistenoy with splilt and polioy 
of regulatioxLs 

A variance is permlsslble only for 
most compelling reasons consistent 
wlth spirit and policy of zoning stat¬ 
ute and ordlnance involved. 

N.J.—^Preye v. Board of Adjustment 
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of North Bergen Tp., 91 A.2d 597» 
22 N.J.Super. 161. 

Prior nonoonfonuing use or variance 
Neither a preSxisting use of prem- 
ises for purpose not conforming to 
zoning resolution or a nonconformlng 
use thereof by virtue of variance 
granted by City board of standards 
and appeals can constitute a basis 
for granting a new variance. 

N.Y.—^Tulbro Realty Corp. v. Mur- 
dock, 132 N.Y.S.2d 691. 

97, Conn.—^Dixon v. Zoning Bd. of 
Appeals of Town of Milford, 113 A. 
2d 606, 19 Conn.Sup. 349. 

Xncrease of tax ratables 

(1) Intruslon of a forbidden busi- 
ness use in a residential zone, by 
means of a variance, to increase tax 
ratables, real or personal, is inadmls- 
sible, since such course wo>uld con- 
travene constitutional and statutory 
principle of zoning by districts in ac- 
cordance with character of lands and 
structures and their peculiar suita- 
bility for particular uses, and unl- 
formity of use wlthln divlslon, and 
would make for *'spot zoning** and 
disintegration of zone classiflcation. 
N.J.—^Moriarty v. Pozner, 121 A.2d 

627, 21 N.J. 199. 

(2) Board of adjustment was un- 
authorized to grrant variance to per- 
mit construction of shopping center 
in residential distrlct on ground that 
erectlon of center would produce 
substantial ratables for township and 
would impose no flnancial borden for 
erectlon of additional schools which 
would resuit if premises were de- 
veloped for residential purposes. 
N.J.—^Moriarty v. Pozner, supra. 

96. N.H.—St Onge v. City of Con- 
cord, 63 A.2d 221, 96 N.H. 306. 

Pa.—^Appeal of Deiter, Com.Pl., 58 
Lack.Jur. 86. 

Publio interest weighed agaiust Ixu 
dividual tuterest 

In deciding whether a relaxation of 
zoning regulatlons in a given situa- 
tion is warranted, board must inevi- 
tably weigh considerations of public 
interest against individual Interest 
Conn.—McMahon v. Board of Zoning 
Appeals of City of N§w Havwi, 101 
A.2d 284, 140 Conn. 433. 

Bealth, safety, and morals 

Primary concem of a zoning board 
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nance^^ may be factors of controlling importance in 
determining whether a variance is warranted; pub- 
lic convenience has been held not a deciding fac¬ 
tor,^ although it may, in some cases, have weight;^ 
and the character of the neighborhood is always an 


important element in variance cases.* 

The power to grant variances should be exercised 
only for the benefit of the public,^ with due regard 
for the preservation or protection of the rights of 
others, including neighboring landowners,* and not 


of adjustxnent, in passing on an ap- 
plicatlon for a variance, is not 
bealth, safety, morals, etc.. but ratb- 
er to what extent speciflc use of 
property wlll affect them. 

Pa.—^Levinson v. Power, 3 Pa.Dist. & 
Co.2d 170. 

Acanisltion of realty in. pablio lAter- 
est 

Wbere Corporation acquired realty 
In residential use district with intent 
to use it as an electric distribution 
substation, fact that realty was ac¬ 
quired in Public interest dld not en- 
title company to a variance where 
statutory prerequisite to variance 
was not met. 

N.Y.—^Lon^r Island Lighting Co. v. 
Incorporated Village of East Rock- 
away, 110 N.T.S.Sd 884, 279 App. 
Div. 926, reargument and appeal 
denled IIS N.T.S.2d 241, 279 App. 
Dlv. 1023, afflrmed 110 N.E.2d 743, 
304 N.Y. 932, reargument denied 
112 N.B.2d 851, 306 N.Y. 738. 

Vse of property by ohlldren 
Where property was privat ely 
owned, zonlng board could not deny 
variation or exception to allow con- 
struction on it merely because chil- 
dren who had been using it for years 
would be thereby denled free use of 
it. 

R.I.—School Commlttee of City of 
. Pawtucket v. Zoning Bd, of Review 
of City of Pawtucket, 138 A.2d 734. 

99. N.H.—St. Onge v. City of Con- 
cord, 63 A.2d 221, 95 N.H. 306. 

Pa.—^Appeal of Deiter, Com.PI., 58 
Lack.Jur. 85—^Kuznowskl v. Board 
of Zoning Appeals, Com.Pl., 63 
Liack.Jur. 53. 

“A variance is a departure from 
the letter, but not the splrit, of the 
zoning statute.” 

Pa.—^Richman v. Philadelphia Zoning 
Bd. of Adjustment, 137 A.2d 280, 
283, 391 Pa. 254. 

1. Del.—^Application of Emmett S. 

- Hickman Co., 108 A.2d 667, 10 Ter- 

ry, 13. 

2. Del.—Application of Emmett S. 
Hickman Co., supra. 

FnbUo oonvenlenoe oonstmed 

(1) In zoning regulations provid- 
ing that Bpecial exception may be 
granted to permit location of church- 
es in certain distiicts when *'public 
convenience and welfare” will be 
substwtially served, /*public conven¬ 
ience” is not used in colloqulal man- 
net and is not synonymous with 
‘handy,” but it connotes that which 
is suitable or fltting. 

Conn.—West Hartford Methodist 


Church V. Zoning Bd. of AppeaJs 
of Town of West Hartford, 121 A. 
2d 640, 143 Conn. 263. 

(2) As used in section of zoning 
ordlnance providlng that “Subject to 
the rules set forth in thls Section,” 
zoning board of appeals shall ap- 
prove any speclal use of any lot area 
or bullding within any use district if 
special use Is necessary at that loca¬ 
tion for Public convenience, quoted 
words mean that speclal uses men- 
tioned in such section are subject 
only to rules contalned in such sec¬ 
tion, that other sections can have no 
applicatlon, and that only test is 
Public convenience and necessity. 
111.—Illinois Bell Tei. Co. v. Fox, 85 

N.B.2d 43, 402 111. 617. 

(3) Word ”nec€ssary,” as used in 
such ordlnance, means "'reasonably 
convenient” or “expedient.” 

111.—^Illinois Bell Tei. Co. v. Pox, su¬ 
pra. 

(4) Brection of new telephone ex- 
change held “necessary,” within 
meaning of ordlnance. 

111.—^Illinois Bell Tei. Co. v. Fox, su¬ 
pra. 

Vsxlaiice held for pablio eoavenleoce 
and welfare 

111.—^Baird v. Board of Zoning Ap¬ 
peals of City of Elankakee, 106 N. 
E.2d 343, 347 IllA.pp. 158. 

3. N.J.—Orimley v. Village of 

Ridgewood, 133 A.2d 649, 45 N.J. 
Super. 574, petition denied 135 A.2d 
59, 25 N.J. 102. 

4b N.H.—Gelinas v. City of Ports- 
mouth, 86 A.2d 896, 97 N.H. 248. 
Pa.—Appeal of Kiker, Com.Pl., 72 
Montg.Co. 161. 

Tex.—Weaver v. Ham, 232 S.W.2d 
704, 149 Tex. 809. 

Bliss V. City of Fort Worth, Civ. 
App., 288 S.W.2d 558, refused no 
reversible error. 

Oonezal welfare 

N.J.—Skaf V. Zoning Bd. of Adjust¬ 
ment of City of Asbury Park, 113 
A.2d 843, 35 N.J.Super. 215. 

Merely private interest 
Power to grant a variance may not 
be exerted to serve a merely private 
interest. 

N.J.—V. F. Zahodiakin Bngineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, 86 A.2d 127, 8 
N.J. 386. 

National' emergency 
Where building could be used for 
light Industrial purposes in residen¬ 
tial zone on ground of nonconform- 
ing use, fact that lessee commenced 
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operations on premises during war, 
and after cessation of hostilities con- 
verted to civilian production by in- 
stalling heavy machlne shop could 
not Justify gfranting of variance on 
ground that prohibited activity re- 
lated to national emergency. 

N.J.—^Berdan v. City of Paterson, 62 
A.2d 680, 1 N.J. 199. 

5. Md.—Oursler v. Board of Zoning 
Appeals of Baltlmore County, 104 
A.2d 568, 204 Md. 397. 

Mass.—^Bverpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.B.2d 906, 324 Mass. 433. 

Pa.—^Dooling’s Windy Hili v. Zoning 
Bd. of Adjustment of Springfleld 
Tp., 89 A.2d 505, 371 Pa. 290—Ven- 
tresca v. Bxley, 56 A.2d 210, 358 
Pa. 98. 

Appeal of Deiter, Com.Pl., 68 
Lack.Jur. 85—^In re Application for 
Certiflcate of Occupancy, Com.Pl., 
82 North.Co. 31. 

Tex.—^Moody v. City of University 
Park, CivA-pp., 278 SW.2d 912, re¬ 
fused no reversible error. 

Bights aoqoired onder original zon- 
lag ordinances 

Tex.—Weaver v. Ham, 232 S.W.2d 
704, 149 Tex. 309. 

Bliss V. City of Fort Worth, Civ. 
App., 288 S.W.2d 558, refused no 
reversible error. 

Depreoiation, of valae of nearby res- 
idences 

N.J.—Skaf V. Zoning Bd. of Adjust¬ 
ment of City of Asbury Park, 113 
A.2d 843, 35 N.J.Super. 215. 
Constitational rights held not taken 
away 

111.—^Downey v. Grimshaw, 101 N.E. 

2d 275, 410 111. 21. 

Exception of particolar dwelllng 
Board is not empowered to say 
that general welfare of other prop¬ 
erty owners in zoning area is se- 
cured, and spirit of ordinance ob- 
served and substantial Justice done, 
by excepting from operation of or¬ 
dinance a particular dwelllng as to 
which a variance is sought. 

Pa.—^Kovacs v. Board of Adjustment 
of Ross Tp., 96 A.2d 360, 173 Pa. 
Super. 66. 

No dizoinatlon in valae of sorroond- 
ing propertieB 

N.H.—Gelinas v. City of Portsmouth, 
85 A.2d 896, 97 N.H. 248. 

Balance of eqolties 
Board was not obligated to grant 
a variance in zoning on ground of 
unnecessary hardship alone, but was 
required to balance such hardship 
against equities, namely, to what ex- 
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in a manner which is contrary to the public inter- 
est or good.® So, the board may grant a variance 
or exception only where doing so will not be con¬ 
trary to the public interest or welfare, where sub- 
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stantial justice will thereby be done, and where 
the use permitted will be in harmony with, rather 
than contrary to, the spirit, intent, and general 
purpose of the zoning regulation but the fact that 


tent variance would Interfere with 
whole zoning plan and rlghts of own- 
ers of other property. 

N.T.—^Holy Sepulchre Cemetery v. 
Board of Appeals of Town of 
Greece, Monroe County, 60 N.T.S. 
2d 760, 271 App.Div. 88. 

Bochester Transit Corp. v. Crow- 
ley, 131 N.Y.S.2d 493, 206 Misc. 938. 
Stahility of property values not af- 
feoted 

Where owners of one-family dwell- 
Ing, which belonged to another era, 
had, because of size of dwelling, been 
unable, over two-year perlod, to sell 
dwelling, and dwelling, If changed to 
two-family dwelling, would stili have 
same appearance and would not ma- 
terially afCect stabillty of property 
values in neighborhood or adversely 
affect public health and safety, grant 
of variance to enable change into 
two-family dwelling was proper. 
Conn.—^Liibby v. Board of Zoning Ap¬ 
peals of City of New Haven, 118 A. 
2d 894, 143 Conn. 46. 

ZTew use no more hanufnl than old 
one j 

Fact that new structure or new use ! 
will be no more harmful than old 
one, to adjacent landowners, cannot 
be considered such a special reason 
as is contemplated by statute. 

N.J.—^Barbarlsl v. Board of Adjust- 
ment, 108 A.2d 164, 80 N.J.Super. 
11 . 

Acqulsltlon of property with notloe 
Owner who acquires his property 
with notice of zoning resolution per- 
mltting commerclal use is presumed 
to have paid a consideration appro- 
priate to Umltation of use, and his 
plight with respect to proposed vari¬ 
ance by another owner from com- 
mercial uses allowed is not aggra- 
vated by the tmezpected or incal- 
culable. 

N.Y.—Crone v. Town of Brighton, 119 
N.Y.S.2d 877. 

6. Mass.—MUler v. Bmergency 

Housing Commission, 116 N.B.2d 
663, 330 Mass. 693. 

N.J.—^Tzeses v. Board of Trustees of 
Ylllage of South Orange, 91 A.2d 
688, 22 N.J.Super. 46. 

Pa.—^Appeal of Peirce, 119 A.2d 606, 
384 Pa. 100—Dooling»s W’indy Hili 
V. Zoning Bd. of Adjustment of 
Springfleld Tp., 89 A.2d 606, 871 
Pa. 290. 

Yancale v. Philadelphia Zoning 
Bd. of Adjustment, 68 Pa.Dlst. & 
Co. 233—Cummer v. Narberth Bor- 
ough Bd. of Adjustment, 69 Pa. 
Dist&Co. 686, 68 Montg.Co. 247— 
Hewlett V. Zoning Bd. of Adjust¬ 
ment, 8 Pa.Dist&Co. 76, 49 Mun. 


L.R. 57—^Appeal of Hood, 6 Pa. 
I>ist.&Co.2d 276, 72 Montg.Co. 12. 

Heiser v. Spring Tp., Com.Pl., 47 
Berks Co. 21—^Board of Adjustment 
of Susquehanna Tp. v. Procasco, 
Com.Pl., 69 I>auph.Co. 204—^Appeal 
of Associated Contractors, Inc., 
Com.Pl., 44 Del.Co. 105, exceptions 
dismlssed 44 Del.Co. 206—Appeal 
of Stevens, Com.PL, 41 Del.Co. 8, 
exceptions dismlssed 41 Del.Co. 887 
—^Appeal of Deiter, Com.Pl.. 68 
Lack.Jur. 86—Appeal of Liindqulst, 
Com.PL, 66 Montg.Co. 27, affirmed 
73 A.2d 378, 864 Pa. 661—Grant v. 
Abington Tp., Com.Pl., 63 Montg. 
Co. 214—^Appeal of Continental Mo¬ 
tor Sales, Com.Pl.. 31 North.Co. 
250—^Appeal of Thomas, Com.Pl., 
66 York Leg.Hec. 129. 

R.I.—^Denton v. Zoning Bd. of Re- 
vlew of City of Warwlck, 133 A2d 
718. 

Tex.—^Moody v. City of University 
Park, Civ.App., 278 S.W.2d 912, re- 
fused no reversible error. 

"The Board of Adjustment . . . 

must not . . . fail to guard the 

public Interest at all times.** 

Del.—^In re Auditorium, Inc., 84 A.2d 
698, 608, 7 Terry, 430, remanded 
on other grounds Auditorium, Inc., 
V. Board of Adjustment of Mayor 
& Council of Wilmington, 91 A.2d 
628, 8 Terry, 378. 

"Our duty is toward the public 
good even though it thwarts the in- 
dividual.** 

Pa.—^Hinton v. Zoning Bd. of Adjust¬ 
ment, 88 Pa,Dist.&Co. 265. 

Substautial detzimeut to public good 
N.J.—Cobble Close Farm v. Board of 
Adjustment of Middletown Tp., 92 
A.2d 4, 10 N.J. 442. 

Grimley v. Village of Ridgewood, 
133 A.2d 649, 46 N.J.Super. 674— 
Barbarlsi v. Board of A^ustment, 
103 A.2d 164, 30 N.J.Super. 11— 
Herman v. Board of Adjustment of 
Parsippany-Troy Hilis Tp., Morris 
County, 102 A.2d 73, 29 N.J.Super. 
164—Ward v. Scott, 86 A.2d 613, 18 
N.J.Super. 36, reversed on other 
grounds 93 A.2d 385, 11 N.J. 117— 
Beck V. Board of Adjustment of 
City of East Orange, Bssex Coun¬ 
ty, 88 A2d 720, 16 N.J.Super. 664. 
Wis.—State ex rei. SchleOk v. Zon¬ 
ing Bd. of Appeals, City of Madi- 
son, 36 N.wr.Zd 312, 264 Wis. 42. 

Balanclng of oousidexatlouB 
In any determination of question 
whether there exists situations of 
practical dlfflculty or unnecessary 
hardship Justifying relaxation of 
zoning regulations, there is necessari- 
ly a balanclng of considerations in- 
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volved in general public interests and 

those aftecting indivldual. 

Conn.—^Picclrillo v. Board of Appeals 
on Zoning of City of Bridgeport, 
90 A.2d 647, 139 Conn. 116—Torello 
v. Board of Zoning Appeals, 16 A. 
2d 691, 127 Conn. 307. 

7. Colo.—People ex rei. Grommon v. 
Hedgcock, 104 P.2d 607, 106 Colo. 
300. 

Conn.—^Fiorilla v. Zoning Bd. of Ap¬ 
peals of City of Norwalk, 129 A.2d 
619, 144 Conn. 276—Culinary In¬ 
stitute of America v. Board of Zon¬ 
ing Appeals of City of New Haven, 
121 A.2d 637, 143 Conn. 257—Lib- 
by V. Board of Zoning Appeals of 
City of New Haven, 118 A.2d 894, 
143 Conn. 46—^Paul v. Board of 
Zoning Appeals of City of New Ha¬ 
ven, 110 A.2d 619, 142 Conn. 40— 
Plumb V. Board of Zoning Appeals 
of City of New Haven, 108 A.2d 
899, 141 Conn. 699—0*Connor v. 
Board of Zoning Appeals of Town 
of Stratford, 98 A.2d 616, 140 Conn. 
66— Ke&dy v. Zoning Bd. of Ap¬ 
peals for Town of Milford, 94 A. 
2d 789, 139 Conn. 463—Rafala v. 
Zoning Bd. of Appeals of City of 
Hartford, 62 A.2d 837, 135 Conn. 
142—^Delaney v, Zoning Bd. of Ap¬ 
peals of City of Hartford, 66 A.2d 
647, 134 Conn. 240—Stavola v. 

Bulkeley, 56 A2d 646, 134 Conn. 186 
—^Blshop V. Board of Zoning Ap¬ 
peals of City of New Haven, 53 A. 
2d 669, 133 Conn. 614—Kamerman 
V. Lieroy, 50 A.2d 176, 133 Conn. 
232—^Devaney v. Board of Zoning 
Appeals of City of New Haven, 45 
A.2d 828, 132 Conn. 637—Nlelsen v. 
Board of Appeals on Zoning of City 
of Bridgeport, 27 A.2d 392, 129 
Conn. 286—St. John*s Roman Cath- 
olic Church of Stamford v. Board 
of Adjustments or Appeals of City 
of Stamford, 8 A.2d 1, 126 Conn. 
714—^Levlne v. Board of Adjust¬ 
ment of City of New Brltain, 7 A. 
2d 222, 126 Conn. 478—Thayer v. 
Board of Appeals of City of Hart¬ 
ford, 167 A. 278, 114 Conn. 16. 

Del.—Searles v. Darling, 83 A.2d 96, 
7 Terry 263. 

Ind.—City of Baat Chicago, Ind. v, 
Sinclair Refinlng Co., 111 N.B.2d 
469, 232 Ind. 296—City of South 
Bend V. Marckle, 18 N.B.2d 764, 216 
Ind. 74. 

lowa.—^Zimmerman v. 0*Meara, 245 
N.W. 716, 216 lowa 1140. 

Ky.—Willoughby v. Tafel, 190 S.W. 
2d 476, 800 Ky. 792—Bray v. Beyer, 
166 S.W.2d 290, 292 Ky, 162. 

Md.—Oursler v. Board of Zoning Ap¬ 
peals of Baltimore County 104 A* 
2d 568, 204 Md. 397. 
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these circumstances or conditions exist does not In this connection, it has been held that the board 
necessarily mean that a variance may be granted,® must treat the provisions of the ordinance as consti- 
and an owner is not entitled to a variance simply be- tutional and reasonable, and should regard the par- 
cause the granting of it would do no great harm.^ ticular provisions under consideration before it as, 

Mass.—Real Propertles v. Board of ( S.2d 118—Alsloff v. Murdock, 81 N. (tent of zonlngr regulatlon so that sub- 


Appeal of Boston» 66 N.E.2d 199» 
819 Mass. 180—^Brackett v. Board 
of Appeal of Bullding Department 
of City of Boston, 39 N.E.2d 956, 
311 Mass. 52. 

Mo.—In re Botz, 169 S.W.2d 867, 236 
Mo.App. 666—^Berard v. Board of 
Adjustment of City of St. Louis, 
App., 138 S.W.2d 731. 

Neb.—^Roncka v. Pograrty, 41 N.W.2d 
745, 162 Neb. 467. 

N.H.—Gelinas v. City of Portsmouth, 
85 A2d 896, 97 N.H. 248—St. Onge 
V. City of Concord, 63 A2d 221, 95 
N.H 306. 

N.J.—^Ranney v. Istituto Pontificio 
Delie Maestre Fllippinl, 119 A.2d 
142, 20 N.J. 189—Lelman v. Board 
of Adjustment of Cranford Tp., Un¬ 
ion County, 88 A.2d 337, 9 N.J. 386. 

Beck V. Board of Adjustment of 
City of Bast Orange, Essex Coun¬ 
ty, 83 A.2d 720, 16 N.J.Super. 664— 
Ackerman v. Board of Com'rs of 
Town of Belleville, 62 A2d 476, 1 
N.J.Super. 69. 

Kindergan v. Board of Adjust¬ 
ment of Borough of River Edge, 69 
A2d 867, 137 N.J.I^aw 296—^Proto- 
mastro v. Board of Adjustment of 
City of Hoboken, 69 A2d 644, 137 
N.J.Law 260—Visco v. City of 
Plainfleld, 67 A.2d 490, 186 N.J.Law 
669—^Lynch v. Borough of Hills- 
dale, 54 A.2d 723, 136 N.J.L.aw 129, 
afflrmed 69 A2d 622, 137 N.J.Law 
280—^Potts y. Board of Adjustment 
of Borough of Princeton, 48 A,2d 
850, 133 N.J.Law 230—National 

Lumber Products Co. v. Ponzio, 42 
A.2d 753, 133 N.J.Law 95—Bran- 
don V. Board of Com’rs of Town of 
Montclalr, 11 A2d 304, 124 N.J.Law 
136, afflrmed 16 A2d 698, 125 N.J. 
Law 367—^Dubln v. Wich, 200 A. 
751, 120 N.J.Law 469. 

N.T.—^Levy v. Board of Standaxds 
and Appeals of City of New Tork, 
196 N.E. 284, 267 N.T. 847. 

Bazinsky v. Kesbec, Inc., 19 N. 
Y.S.2d 716, 269 App.Div. 467, af¬ 
flrmed 36 N.B.2d 694, 286 N.Y. 656, 
remittitur amended 37 N.E.2d 456, 
286 N.Y. 723. 

Hopkins V. Board of Appeals of 
City of Rochester, Monroe County, 
89 N.Y.S.2d 167, 179 Misc. 826— 
Ellish V. Zoning Board of Appeals 
of Town of Ramapo, 253 N.Y.S. 647, 
141 Misc. 916—^In re Mark Block 
Holding Corporation, 268 N.Y.S. 
321, 141 Misc. 818, reversed on oth- 
er grounds Mark Block Holding 
Corporation v. Warshaw, 261 N.Y. 
8. 914, 237 App.Div. 839. 

Marks v. Board of Zoning Ap¬ 
peals of City of Dunkirk, 154 N.Y. 


Y.S.2d 872—Hilton v. Board of Ap¬ 
peals of City of Geneva, 18 N.Y.S. 
2d 213. 

Okl.—^Appeal of Fred Jones Co., 220 
P.2d 245, 203 Okl. 821—Thompson 
V. Phillips Petroleum Co.. 147 P.2d 
461, 194 Okl. 77—Oklahoma City v. 
Harrls, 126 P.2d 988, 191 Okl. 126 
—^Van Meter v. H P. Wllcox Oll & 
Gas Co., 41 P.2d 904» 170 Okl. 604— 
Beverldge v. Harper & Turner Oil 
Trust, 35 P.2d 435, 168 Okl. 609— 
Van Meter v. Westgate Oil Co., 32 
P.2d 719, 168 Okl. 200. 

Pa.—^Moyerman v. Glanzberg, 138 A. 
2d 681, 891 Pa. 387—^Richman v. 
Philadelphia Zoning Bd. of Adjust¬ 
ment, 187 A.2d 280, 391 Pa. 264. 

Root V. Zoning Bd. of Appeals of 
City of Erie, Com.Pl., 38 Erie Co. 
212, afflrmed 118 A2d 297, 180 Pa. 
Super. 38—^Appeal of Deiter, Com. 
Pl., 68 Lack.Jur. 85—^Appeal of 
Continental Motor Sales, Com.Pl., 
31 North,Co. 250—^Appeal of Blank, 
Com.Pl., 90 Pittsb.Leg.J. 159—Ap¬ 
peal of Walsh, Com.Pl., 89 Pittsb. 
Leg.J. 383—^Apijeal of Thomas, 
Com.Pl., 66 York Leg.Rec. 129. 
R.I.—Caccia v. Zoning Bd. of Revlew 
of City of Providence, 118 A2d 870 
— ^Kent V. Zoning Bd. of Revlew of 
Town of Barrington, 68 A2d 731, 
76 R.I. 64—^Kent v. Zoning Bd. of 
Revlew of Town of Barrington, 68 
A2d 623, 74 R.I. 89—Piske v. Zon¬ 
ing Bd. of Revlew of Town of Bast 
Providence, 60 A2d 66, 72 R.I. 217, 
rehearing denied 60 A.2d 774, 72 R. 
I. 217—^Heffeman v. Zoning Board 
of Review of City of Cranston, 144 
A 674, 60 R.I. 26. 

Wis.—State ex rei. Schleck v. Zon¬ 
ing Bd. of Appeals, City of Madi- 
son, 36 N.W.2d 312, 264 Wis. 42. 
“The resuit [of granting a vari¬ 
ance] must not clash wlth the gen- 
eral scheme of zoning provided by 
the ordinance. It must be in har- 
mony wlth the objectives sought to 
be accomplished.” 

Pa.—Schaub v. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A 
2d 292, 296, 180 Pa.Super. 106. 

Zoning act does not oonteuplate 
varlations which would frustrate 
genera! regulations and impalr over- 
all scheme which is set up for gen- 
eral welfare of several zoning dls- 
trlcts and entire community. 

N.J.—^Dolan v. De Capua, 109 A2d 
616, 16 N.J. 699. 

Zdherality as to changes In noncon- 
f ozmlng nses 

Where zoning ordinance provided 
Chat every variance had to be in har- 
♦nony wlth general purpose and in- 
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stantial justice could be done, grant¬ 
ing of variance to permlt extension 
of nonconforming use was proper in 
view of fact that ordinance permit- 
ted City zoning board of appeals 
great liberality as to changes in non¬ 
conforming uses. 

Conn.—^Piorilla v. Zoning Bd. of Ap¬ 
peals of City of Norwalk, 129 A2d 
619, 144 Conn. 276. 

Fermltting prohlblted nse 

(1) Under some statutes and ordi- 
nances, power of board is held to be 
so limited that it cannot permit a 
structure to be erected or used in a 
manner expressly prohibited in dis- 
trict. 

Ariz.—Nicolai v. Board of Adjust¬ 
ment of City of Tucson, 101 P.2d 
199, 65 Ariz. 288, followed in Mc- 
Crea v. Board of Adjustment of 
City of Tucson, 106 P.2d 1119, 66 
Ariz. 82. 

Ky.—^Bray v. Beyer, 166 S.W.2d 290, 
292 Ky. 162. 

N.C.—James v. Sutton, 50 S.E.2d 300, 
229 N.C. 616—^Lee v. Board of Ad¬ 
justment of City of Rocky Mount 
37 S.B.2d 128, 226 N.C. 107. 

N.D.—^Livingston v. Peterson» 228 N. 

W. 816, 69 N.D. 104. 

Okl.—^Beverldge v. Harper & Tumer 
Oil Trust, 36 P.2d 436, 168 Okl. 
609. 

Tex.—^Etairrington v. Board of Adjust¬ 
ment of City of Alamo Heights, 
Bexar County, Civ.App., 124 S.W.2d 
401, error refused. 

Utah.—Walton v. Tracy Loan & 
Trust Co., 92 P.2d 724, 97 Utah 249. 

(2) Under other authority, applica- 
tion to board for variance presuppos- 
es that applicant, under llteral re- 
quirements of zoning ordinances, 
may not use his land in manner he 
desires, and thus invokes authority 
of board to permit that use, and 
hence board may not deny appllca- 
tlon merely because ordinance ex¬ 
pressly prohlbits such use. 

R.I.—^Kent v. Zoning Bd. of Review 
of Town of Barrington, 68 A.2d 
623, 74 R.I. 189. 

8. Mo.—Wilson V. Douglas, App., 
297 S.W.2d 688. 

PfiL—Swade v. Zoning Bd. of Adjust¬ 
ment of Springfield Tp., 140 A2d 
697, 392 Pa. 269. 

Appeal of Felice, Com.Pl., 66 
Montg.Co. 62. 

9. Conn.—Talmadge v. Board of 
Zoning Appeals of City of New 
Haven, 109 A2d 263, 141 Conn. 639. 

Pa—Appeal of Pelice, Com.Pl,, 66 
Montg.Co. 62. 
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in general, representing the public interest.!® 

Generally speaking, the board should take into 
consideration the interest of the owner, the general 
policy of the ordinance, the needs of the traveling 


public, the effects on property values, and other rel¬ 
evant circumstances,^^ such as neighborhood condi- 
tions,i2 traflSc congestion,!® the existence of an 
emergency,^^ and the financial burden on the mu- 


10 . B.I.—^Heffeman v. Zoningr Board 
of Revlew of City of Cranston, 144 
A. 674, 50 RX 26. 

11 . Conn.—^Thayer v. Board of Ap- 
peals of City of Hartford, 167 A. 
278, 114 Conn. 15. 

Ind.—0’Connor v. Overall Laundry, 
183 N.E. 184, 98 Ind.App. 29. 

Md.—^Heath v. Mayor and City Coun- 
cll of Baltlmore, 49 A.2d 799, 187 
Md. 474. 

Mass.—Hammond v. Sprlngfleld Bd. 
of Appeal, 164 N.E. 82, 257 Mass. 
446 —Norcross v. Boston Bd. of Ap¬ 
peal Bldgr. Dept., 150 N.E. 887, 266 
Mass. 177. 

N.j.—cook V. Board of Adjustment 
of City of Trenton, 193 A. 191, 118 
N.J.L.aw 872. 

N.T.—^Holy Sepulchre Cemetery v. 
Board of Appeals of Town of 
Greece, Monroe County, 60 N.Y.S. 
2d 750, 271 App.Div. 33. 

Spadafora v. Ferguson, 48 N.Y.S. 
2d 698, 182 Misc. 161, affirmed 50 
N.Y.S.2d 408, 268 App.Div. 820. 

Court Boulevard v. Board of 
Standards and Appeals of City of 
New York, 72 N.Y.S.2d 763. 

Okl.—^Application of Shadid, 238 P.2d 
794, 206 Okl. 462. 

Pa.— ^Aldan Memorlal Home Ass’n v. 

Sauers, Com.Pl., 44 Del.Co. 126. 

Rj.—D’Acchloll V. Zonlng Bd. of Re¬ 
vlew of City of Cranston, 60 A.2d 
707, 74 R.I. 327—^Fiske v. Zonlng 
Bd. of Revlew of Town of East 
Provldence, 60 A.2d 65, 72 R.I. 217, 
rehearlng denled 60 A.2d 779, 72 R. 
L 217—^Potter v. Zonlng Board of 
Revlew of City of Cranston, 14 A. 
2d 669, 66 R.I. 286—^Morgan v. Zon- 
Ing Board of Revlew of Town of 
Warwlck, 160 A. 922, 62 R.I. 388, 
The test to he appUed In grantlng 
a varlance under zonlng regulatlons 
Is whether the varlance or regulation 
promotes public health, safety, and 
general welfare after glving reason- 
able consideration, among other 
things, to the character of the dls- 
trict, its peculiar suitability for par- 
tlcular uses, the conservatlon of 
property values and the dlrection of 
building development in accordance 
with a well-considered plan. 

N.Y.—^Thomas v. Board of Standards 
and Appeals of City of New York, 
33 N.Y.S.2d 219, 263 App.Div. 362. 
reversed on other grounds 48 N.E. 
2d 284, 290 N.Y. 109. 

CixomnstaiLces not JustlfyiiLg varL. 
ance 

(1) Property owner who sought 
varlance in order to convert private 
dwelllng luto grocery In a slngle-res- 
idence distrlct was not entitled to 


varlance on grounds that value of 
real estate In Immediate vlcinity 
would not be lessened, that no sub- 
stantial physical changes in proper¬ 
ty were necessary or contemplated, 
that changes were commenced in ig- 
norance of ordinance, and that de- 
nial of varlance would Impose flnan- 
cial hardshlp. 

N.H.—Mater v. City of Dover, 79 A. 
2d 844. 97 N.H. 13. 

(2) Although convalescent horne 
had been operated in an A-1 residen- 
tial distrlct for fourteen years in vio- 
latlon of zonlng ordinance, and de- 
partment of health had issued to pe- 
titloners and their predecessors an- 
nual permits for conduct of such a 
horne, board property denled their ap- 
plication for a varlance to permlt 
continued maintenance and operatlon 
of horne. 

N.Y.—^Hepner v. Zonlng Bd. of Ap¬ 
peals of City of Mount Vemon, 162 
N.Y.S.2d 984. 

DUaicnlty of aooess 

(1) Dlfflculty of access to rear of 
tract of realty held not suflBlclent ba¬ 
sis to support varlance. 

N.J.—^Lelmann v. Board of Adjust¬ 
ment of Cranford Tp., Union Coun¬ 
ty, 88 A.2d 337, 9 N.J. 336. 

(2) Pact that rear seventy feet of 
thlrty-seven-foot lot retalned by 
owner when front part of lot was 
sold before enactment of city zonlng 
ordinance had no Street frontage and 
was accessible only across owner^s 
adjoining lot and was therefore not 
adaptable to any other use warranted 
grantlng a varlance to permlt com- 
pletion on such lot in an *‘A" resi- 
dential zone of storage building to 
be used In connectlon wlth business 
which owner had conducted at rear 
of adjoining lot for many years. 

N.J.—^Kurowskl v. Board of Adjust¬ 
ment of City of Bayonne, 78 A.2d 
429, 11 N.J.Super. 433. 

Xdfe of penuit 

(1) The grantlng of a varlance 
which would otherwise be improper 
Is not justifled by the fact that the 
permlt Is made temporary rather 
than permanent. 

N.J.—^Berdan v. City of Paterson, N. 
J., 62 A.2d 680, 1 N.J. 199. 

Lynch v. Borough of Hlllsdale, 
54 A.2d 723, 136 N.J.Law 129, af- 
flrmed 59 A.2d 622, 137 N.J.Law 
280. 

(2) Variant use of property does 
not derlve validity from mere time 
limitation. 

N.J.—V. F. Zahodiakin Bngineerlng 
Corp. V. Zonlng Bd. of Adjustment 
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of City of Summit, 86 A2d 127, 8 
N.J. 386. 

Freventlon of oompatltioa to exlst- 
ing businesses of the same charac¬ 
ter is not a factor to be consldered 
In passlng on an application for a 
varlance, 

Conn.—^Benson v. Zonlng Board of 
Appeals of City of HArtford, 27 A. 
2d 389, 129 Conn. 280. 

Sacpansion of a no&eonfozmlng use 
does not. In and of itself, entitle the 
owner to erect structure on portlon 
of his land not previously occupled 
by his business enterprlse, but it is 
an important factor In consldering 
whether a varlance should be granted 
for that purpose. 

Pa.—^Appeal of Mack, 122 A.2d 48, 
384 Pa. 686. 

XTo substantlal inooiLvenlenee to 
neighborhood 

Board of standards and appeals 
may grant a varlance to enable own¬ 
er to make reasonable and prohtable 
use of his property, if that can be 
done without vlolence to general zon- 
ing plan and without substantlal In- 
convenience to Immediate neighbor¬ 
hood. 

N.Y.—-Woltman v. Murdock, 168 N.Y. 

S.2d 672, 8 Misc.2d 969. 

Bestzlotlve oovenaats not oonsiderea 
In proceedlng on application for 
grant of special exceptlon, board 
property made determlnation without 
reference to restrictive covenants al- 
legedly bindlng land in question. 

Md.—^Perry v. County Bd. of Appeals 
for Montgomery'County, 127 A.2d 
607, 211 Md. 294. 

12. 3Bzl8ting uses 

The uses which exlst in neighbor¬ 
hood constitute a condltlon which 
must be consldered in determinlng 
what inhibitlons may be Justly Im- 
posed agalnst other propertles In the 
neighborhood, and conditions which 
exist on a part of a restrlcted Street 
may serve to call for an exceptlon 
as to that part. 

N.J.—^Hann v. Borough of Sea G-irt, 
46 A.2d 47, 184 N.J.Law 74—Bian- 
chi V. Morey, 24 AL.2d 666, 128 N.J. 
Law 219. 

18. Md.—Marino v. City of Balti- 
more, 137 A.2d 198, 216 Md. 206. 

14. Alleviation of hazsrds 
A temporary and conditlonal per- 
mit in contravention of the regular 
zonlng restrictione should be allowed 
where it is necessary to promote the 
good of the municipality as a whole 
as well as to alleviate and reduce ef- 
fectively the hazards of a serlous 
emergency. 
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nicipality.15 Remonstrances or objections, by adja¬ 
cent landowners or others, to the grant of a vari- 
ance may be given some consideration, but are not 
conclusive.1® The determination of a petition for a 
variance cannot be determined by a poli of the senti- 
ment of the neighborhood.^'^ 

A board, in passing on an application for a vari¬ 
ance or exception, must give consideration to fac- 
tors specified in the zoning provision.^* It has been 
held that the action of the board of appeal in vary- 
ing a zoning regulation to permit the alteration of 
a residence for use as a retail store is not errone- 
ous when it appears that the neighborhood, when 
the zoning regulation went into effect, was not ex- 
clusively residential.^® 

Aesthetic grounds, While aesthetic grounds are 
not to be completely disregarded in determining 
whether a variance should be granted,^® they are 


not enough to warrant a denial.^l 

Duration of variance. Whatever the duration of 
the variance, whether for a definite or an indefinite- 
period, it must ex necessitate be grounded in the 
policy of the statute .22 

§ 289. -Effect of Other Applications or 

Nonconforming Uses 

In passlng on an application for a variance, action 
taken on other applicatione, or the existence of non¬ 
conforming uses In the vicinity, is not conclusive. 

The fact that variances have been granted to some 
owners and denied to others does not establish un- 
reasonable discrimination.23 Likewise, the fact that 
other premises in the vicinity have been pennitted 
to be put to a use contrary to the zoning restrictions 
is not a sufficient ground to require the granting of 
a variance or exception to an applicant for a similar 
use of his property,^^ particularly where it is not 


N.T.— Burke v. Cohen, 13 3Sr.T.S.2d 
984. 

15. Poeslbility not controUing 
Fact that zoning: variance migrht 

resuit In concentration of so many 
familles as to flnancially burden 
tewnship in maintenance of public 
schools and police protectlon, was 
not controllingr, consequences sugr- 
grested being’ too remote. 

Pa.—^Appeal of Blklns Park Imp. 
Ass*n. 64 A.2d 783, 361 Pa. 322. 

16. Pa.—Sunnybrook, Inc. v. Upper 
I>ublin Tp., 69 Pa.Dist.&Co. 344, 
66 Montgr.Co. 233. 

Appeal of TJniversity of Penn- 
sylvania, Com.Pl., 29 Del.Co. 322— 
Appeal of Y. M, C. A., Com.Pl., 68 
Montgr.Co. 175—Appeal of Felice, 
Com.Pl., 66 Montgr.Co. 62. 

R.I.—^Kent v. Zoning: Bd, of Review 
of Town of Barrlngrton, 68 A,3d 
623, 74 R.I. 189—Jenney Mfg. Co. 
V. Zoning Board of Review of 
Town of Bast Provldence, 9 A.2d 
706, 63 R.I. 477—Heffeman v. Zon¬ 
ing Board of Review of City of 
Oranston, 144 A. 674, 50 R.I. 26. 

latimhar of protestants; nature and 
gnality of objections 
A board of adjustment does not 
properly exerclse Its discretlon on 
application for a variance if it con¬ 
sidera number of protestants rather 
than nature and quality of their ob¬ 
jections. 

Pa.—^Appeal of IilndQuist, 73 A.2d 
378, 364 Pa. 661. 

Reed v. Borough of North Wales, 
83 Pa.Dlst&Co. 69, 68 Montg.Co. 
196. 

Absence of protestante or objeotors 
does not necessarily alter concluslon 
that a variance should be denied. 
Pa.—Hlnton v. Zoning Bd. of Adjust¬ 
ment, 88 Pa.Dlst.&Co. 266. 


17. Ind.—Town of Homecroft v. 
Macbeth, 148 N.E.2d 563. 

18. Md.—Hare v. Mayor and City 
Council of Baltimore, 90 A.2d 217, 
200 Md. 477, 

Dimlniition of propezty valnes in 

surroundlng area was held not a 

question for board's determination 

where not specified in charter. 

Va.—Wlcker Apartments, Inc. v. City 
of Richmond, 99 S.B.2d 666, 199 Va. 
263. 

19- Mass.—Hammond v. Springfleld 
Bd. of Appeal, 154 N.E. 82, 267 
Mass. 446. 

20. N.Y.—Crone v. Town of Bright- 
on, 119 N.Y.S.2d 877. 

21 . N.Y,—Crone v. Town of Bright- 
on, supra. 

22 . N.jr. —^V. F. Zahodiakin Engl- 
neerlng Corp. v. Zoning Bd. of Ad¬ 
justment of City of Summit, 86 A. 
2d 127, 8 N.J. 386. 

23. Cal.—San Dlego County v. Mc- 
Clurken, 234 P.2d 972, 37 C.2d 683. 

24. Conn.—Chudnov v. Board of Ap- 
peals of Town of Bloomfield, 164 
A. 161, 113 Conn. 49. 

Ky.—A, L. Carrithers & Son v. City 
of L.ouisville, 63 S.W.2d 493, 250 
Ky. 462. 

Md.—Marino v. City of Baltimore, 
137 A.2d 198, 215 Md. 206—Easter 
V. Mayor and City Council of Bal¬ 
timore, 73 A,2d 491, 196 Md. 395. 

N.J.—^Beirn v. Morris, 103 A.2d 361, 
14 N.J. 629. 

Hay V. Board of Adjustment of 
Borough of Fort Lee, 117 A.2d 650, 
37 N.J.Super. 461—^Herman v. 
Board of Adjustment of Parsippa- 
ny-Troy Hilis Tp., Morris County, 
102 A.2d 78, 29 N.J.Super. 164— 
0’Connor v. Mayor and Council of 
Borough of North Arlington, 66 A. 
2d 127, 1 N.J.Super. 638. 
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Greenway Homes v. Borough of 
River Edge, 60 A.2d 811, 137 N.J. 
Law 453—Scaduto v. Town of 
Bloomfield, 20 A.2d 649, 127 N.J. 
Law 1. 

N.Y.—^Brous v. Town of Hempstead, 

69 N.Y.S.2d 258, 272 App.Div. 31, 
opinion amended on other grounds 

70 N.Y.S.2d 676, 272 App.Div. 777 
—^Baton V. Sweeny, 261 N.Y.S. 246, 
232 App.Div. 459, reversed on oth¬ 
er grounds 177 N.E. 412, 257 N.Y. 
176. 

Okl.—^Van Meter v. Westgate Oil Co., 
32 P.2d 719, 168 Okl. 200. 

Pa.—^Application for Certificate of 
Occupancy, 600 Paxino.sa Ave., 
Easton, 66 A.2d 226, 362 Pa. 116— 
Ventresca v. Exley, 66 A2d 210, 
358 Pa. 98. 

Appeal of Deiter, Com.PL, 58 
Lack.Jur. 86. 

R*I.—R. D’Ordine & Son v. Zoning 
Bd. of Review of Town of East 
Providence, 90 A.2d 416, 79 R.L 489. 
Tex.—Young v. City of Abilene, Civ. 
App., 195 S.VV'.2d 838. 

Beason for mle 

If the rule were not so, one varia- 
tion would sustain, if it did not com- 
pel, others; and thus the general 
regulation would eventually be nul- 
lifled. 

Md.—Easter v. Mayor and City Coun¬ 
cil of Baltimore, 119 A.2d 387, 208 
Md. 546. 

N.J.—^Potts V. Board of Adjustment 
of Borough of Princeton, 43 A3d 
360, 133 N.J.Law 230. 

Yiolatioa by others 
Neighboring violations of zoning 
ordinance do not Justify granting a 
variance. 

N.Y.—^Von Elm v. Zoning Board of 
Appeals of Incorporated Village of 
Hempstead, Nassau County, 17 N. 
Y.S.2d 648, 268 App.Div. 989—Peo- 
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shown that such use by others did not exist before 
the zoning ordinance was adopted.25 Conversely, 
the denial of a similar application for a variance 
in the vicinity does not require a denial of a pend- 
ing application, since each applicant is entitled to a 
detennination on the facts affecting him alone.^® 

The grant of a variance to permit a particular use 
should not be controlling, as a matter of law, as to 
a subsequent application for a variance to permit a 
different use,^^ but is a circumstance of some force 
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in the search for special reasons.** 

§ 290. -Hardship, Loss, or Injury aa 

Ground for Variance 

Where a variance Is sought on the ground of hard¬ 
ship, an unnecessary and substantiai hardship must gen- 
erally be shown. 

Where a variance is sought on the ground of 
hardship, an unnecessary hardship must, as a gen- 
eral rule, be shown.29 The courts, it has been said, 


ple ex rei. Santora v. Kreuter, 1 
N.T.S.2d 879, 253 App.Dlv. 898. 

Pa.—^Friedman v. Bxley, 67 Pa.Dist. 
&Co. 686. 

Tiolatloiu not dealt with bp aathori- 
ties 

Pact that there are numerous vio- 
lations in district not dealt with by 
zoning authorities doea not fumish 
a reason for granting a particular 
applicant a variance. 

Pa.—^Hinton v. Zoning Bd. of Adjust- 
ment, 88 Pa.Dist. & Co. 265. 
SurroiULdliig lU-adyised or lUegal 
variaaoes 

It is not proper to consider the 
existence of surrounding ill-advised 
or illegal zoning variances as 
grounds for granting additional vari¬ 
ances. 

Md,—^Park Shopping Center, Inc. v. 
Lexington Park Theatre Co., 139 A. 
2d 843. 

25. Md.—^Easter v. Mayor and City 
Councll of Baltimore, 73 A.2d 491, 
195 Md. 395. 

N.J.—Green v. Board of Com*rs of 
City of Newark, 36 A.2d 610, 181 
N.J.Law 886. 

Nonconformlng uses in small portion 
of area 

Existence of nonconformlng uses 
In relatively small portion of area 
does not prove that refusal to permit 
another is in any real sense arbitrary 
or unreasonable. 

N.J.—Casper v. City of Long Branch, 
86 A.2d 691, 18 N.J.Super. 90. 

26. N.T.—Arditi Realty Co. v. Mur- 
dock, 67 N.T.S.2d 809. 

27. N.J.—Grlmley v. Village of 
Hldgewood, 188 A.2d 649, 45 N.J. 
Super. 674. 

TTse for phy8lcia&’B oflloe or law office 
N.J.—Grimley v. Village of Ridge- 
wood, supra. 

28. N.J.—Grlmley v. Village of 
Ridgewood, supra. 

29. Ala.—^Board of Zoning Adjust- 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 266 Ala. 604—Nelson 
V. Donaldson, 60 So.2d 244, 255 Ala. 
76. 

Colo.—Cross V. Bilett, 221 P.2d 923, 
122 Colo. 278. 

Conn.—^Piorilla v. Zoning Bd. of Ap- 
peals of City of Norwalk, 129 A.2d 
619; 144 Conn. 275—Finch v. Mon- 


tanarl, 124 A.2d 214, 143 Conn. 642 | 
—Libby V. Board of Zoning Ap- 
peals of City of New Haven, 118 A. 
2d 894, 143 Conn. 46—Talmadge v. 
Board of Zoning Appeals of City of 
New Haven, 109 A.2d 263, 141 Conn. 
689—Parsons v. Board of Zoning 
Appeals of City of New Haven, 99 
A.2d 149. 140 Conn. 290—Wadell v. 
Board of Zoning Appeals of City 
of New Haven, 68 A.2d 162, 136 
Conn. 1—Berkman v. Board of Ap¬ 
peals on Zoning of City of Bridge- 
port, 64 A.2d 876, 136 Conn. 393— 
Rafala v. Zoning Bd. of Appeals of 
City of Hartford, 62 A.2d 337, 135 
Conn. 142. 

Del.—In re Auditorium, inc., 84 A.2d 
598, 7 Terry 430, remanded on 
other grounds Auditorium, Inc., v. 
Board of Adjustment of Mayor & 
Council of Wilmington, 91 A.2d 
628, 8 Terry 373—Searles v. Dar- 
ling, 83 A.2d 96, 7 Terry 263. 

Ind.—Board of Zoning Appeals of 
City of Mishawaka v. School City 
of Mishawaka, App., 145 N.E.2d 302. 

Neb.—^Peterson v. Vasak, 76 N.W.2d 
420, 162 Neb. 498. 

N.H.—Gelinas v. City of Portsmouth, 
86 A.2d 896, 97 N.H. 248. 

N.J.—^Home Builders Ass'n of North¬ 
ern N. J. V. Borough of Paramus, 
81 A.2d 763, 7 N.J. 336—Stolz v. 
Ellenstein, 81 A,2d 476, 7 N.J. 291— 
National House & Parms Ass’n v. 
Board of Adjustment of Borough 
of Oakland, 65 A.2d 618, 2 N.J. 11. 

Berdan v. City of Paterson, 69 
A.2d 669, 137 N.J.Law 286, affirmed 
62 A.2d 680, 1 N.J. 199. 

N.T.—^Long Islajttd Lighting Co. v. 
Incorporated Village of Bast Rock- 
away, 110 N.T.S.2d 884, 279 App. 
Div. 926, reargument and appeal 
denied 113 N.T.S.2d 241, 279 App. 
Div. 1023, affirmed 110 N.E.2d 743, 
304 N.T. 932, reargument denied 
112 N.B.2d 851, 306 N.T. 738. 

Chad Homes, Ina v. Board of 
Appeals of City of Rochester, Mon- 
roe County, 169 N.T.S.2d 888, 6 
Misc.2d 20. 

Syosset Holding Corp. v. 
Schlimm, 169 N,T.S.2d 88, modifled 
on other grounds, 164 N.T,S.2d 890, 
4 A.D.2d 766—Application of Wen- 
der, 89 N.T.S.2d 41. 

N.C.—Lee v. Board of Adjustment of 
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City of Rocky Mount, 37 S.E.2d 
128, 226 N.C. 107, 168 A.L.R, 1. 

Okl.—^Appeal of Fred Jones Co., 220 
P.2d 246, 203 Okl. 321. 

Pa.—Appeal of Edwards, 140 A.2d 
110, 392 Pa. 188—^Moyerman v. 

Glanzberg, 138 A.2d 681, 891 Pa. 887 
—Richman v. Philadelphia Zoning 
Bd. of Adjustment, 137 A.2d 280, 
391 Pa. 264—Doollng’s Windy Hlll 
V. Zoning Bd. of Adjustment of 
Springfleld Tp., 89 A.2d 605, 371 P£U 
290—Lukens v. Zoning Bd. of Ad¬ 
justment of Ridley Tp., Del. Coun¬ 
ty, 80 A.2d 765, 367 Pa. 608—Appeal 
of Elkins Park Imp. Ass’n, 64 A.2d 
783, 861 Pa. 322—^Appeal of Craw- 
ford, 67 A.2d 862, 368 Pa. 636— 
Ventresca v. Bxley, 66 A.2d 210, 868 
Pa. 98. 

Kovacs V. Board of Adjustment 
of Ross Tp., 96 A.2d 860, 173 Pa. 
Super. 66. 

Hinton v. Zoning Bd. of Adjust¬ 
ment, 88 Pa.Dlst. & Co. 266—^Brod- 
sky V. McShain, 71 Pa.Dist. & Co. 
595—Straessle v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 71 Pa.Dlst. 
& Co. 266—^Tancale v. Philadelphia 
Zoning Bd. of Adjustment, 68 Pa. 
Dist. & Co. 233—Cummer v. Nar- 
berth Borough Bd. of Adjustment, 
59 PcuDist. & Co. 686, 63 Montg.Co. 
247—^Friedman v. Bxley, 67 Pa. 
Dist & Co. 586—^Hewlett v. Zoning 
Bd. of Adjustment, 8 Pa.Dist & Co. 
76, 49 MTin.L.R. 67—^Levinson v, 
Power, 3 Pa,Dist. & Co.2d 170. 

Heiser v. Spring Tp., Com.Pl., 47 
Berks Co. 21—Schmalz v. Bucking- 
ham Tp. Bd. of Adjustment, Com. 
PL, 6 Bucks Co. 285, reversed on 
other grounds 132 A.2d 233, 889 Pa. 
295—^Baronolf v. Zoning Bd. of Ad¬ 
justment, Com.Pl., 4 Bucks Co. 277. 
reversed on other grounds 122 A.2d 
66, 386 Pa. 110—^Board of Adjust¬ 
ment of SusQuehanna Tp. v. Pro- 
casco, Com.Pl., 69 DauphuCo. 204— 
Appeal of Associated Contractore, 
Inc., Com.Pl., 44 Del.Co. 106, excep- 
tlons dismissed 44 Del.Co. 205— 
Appeal of Zlmmerman, Com.PL, 44 
Del.Co. 42—^Appeal of Garber, Inc., 
from Bd. of Adjustment, Com.Pl., 
42 DeLCo. 399, afilrmed 122 A.2d 
682, 386 Pa. 828—Appeal of Mc- 
Laughlin, Com.Pl., 42 DeLCo. 888— 
Application of Ross to Zoning Bd. 
of Adjustment of Marple Tp., Com.* 
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have never undertaken to formulate an all-inclusive of which is imnecessary to carry out the spirit of the 
definition of ‘‘tinnecessary hardship;”30 the term ordinance.^^ No single factor determines what 
has been interpreted as referring to hardship pecul- constituites unnecessary hardship,^^ hut ali relevant 
iar to the situation of the applicant which amounts factors mustbe considered.^^ 

to substantial injustice to him and the imposition To justify the grant of a variance, the hardship 


Pl., 42 Del.Co. 328—^Reavey v. Cof- 
fln Co., 41 Del.Co. 192—^Appeal of 
Stevens, Com.Pl., 41 DeLCo. 3, ex¬ 
ceptione dismissed 41 DeLCo. 387— 
Appeal of Deiter, Com.Pl., 68 I^aclc. 
Jur. 85—Appeal of Rorer, Com.Pl., 
72 Montff.Co. 68—^Appeal of Carson 
College, Com.Pl., 71 MontCo. 300— 
Dachino v. Plymouth Tp., Com.Pl., 
70 Montgr.Co. 198—^Rochelle v. 
Whiiteniarah Tp., Com.Pl., 69 Montg. 
Co. 328—Cohen v. Cheltenham Tp., 
Com.Pl., 69 Montgr.Co. 299—^Appeal 
of Janke, Com.Pl., 69 Montg.Co. 87 
—^Appeal of Bergr, Com.Pl., 66 
Montgr.Co. 194—^Hampton v. Board 
of Adjustment of Borougrh of Nor- 
rlstown, Com.Pl., 66 Montgr.Co. 164 
—^Appeal of Llnddulst, Com.Pl., 66 
Montgr.Co. 27, aflarmed 73 A.2d 878, 
364 Pa. 661—^Appeal of Continental 
Motor Sales, Com.Pl., 31 North.Co. 
260—^Appeal of Jehovah’s Witness¬ 
es. Co., 103 Plttsb.Leg.J. 489—^Ap- 
peal of Thomas, Com.Pl., 66 York 
Legr.Hec. 129. 

R.I.—^Denton v. Zonlng Bd. of Re- 
view of City of Warwick, 133 A2d 
718—^Berard v. Zontng Bd. of Re- 
vlew of Town of Barrlngton, 139 
A2d 867—Caccia v. Zoning Bd. of 
Review of City of Providence, 113 
A2d 870—Cardln v. Zoning Bd. of 
Review of Town of North Provi¬ 
dence, 93 A,2d 304, 80 R.I. 186. 

Tex,—^Moody v. City of XJniversity 
Park, Civ.App., 278 S.W.2d 912, re- 
fused no reverslble error. 

Ezcftptloii. usually JustUled 
Exlstence of an unnecessary hard- 
sklp usually justifies grantlng of an 
exceptlon. 

Md.—Marino v. City of Baltimore, 
137 A2d 198, 215 Md. 206. 

Wnat mvLst "be showii 

(1) AU relevant factors, taken to- 
gether, mnst indicate such special 
conditions tbat property cannot rea- 
sonably be put to a conforming use 
because of limltatlon imposed by Its 
classification under ordinance to war- 
rant variance on ground of unneces¬ 
sary hardship. 

Ind.—City of Bast Chicago, Ind. v. 
Sinclair Refilning Co., 111 N.B.2d 
459. 232 Ind. 295. 

<2) Before board may exercise dls- 
cretion to grant a variance on ground 
of tumecessary hardship, record must 
Show that land cannot yield a rea- 
sonable return if used only for pur- 
pose allowed in particular zone, that 
pllg^t of owner is due to unique cir- 
cumstaaces and not to generaJ condi¬ 
tioni in neighborhood which may re- 
, fliot unreaBonableness of zoning or¬ 


dinance itself, and that use to be au- 
thorlzed by variance will not alter es- 
sentlal character of locality. 

Ind.—City of East Chicago, Ind. v. 

Sinclair Reflning Co., supra 
N.Y.—Crossroads Recreatlon, Inc. v. 
Broz, 149 N.E.2d 65, 4 Nr.T.2d 39, 
172 N.Y.S.2d 129—^Taxpayers' Ass*n 
of South East Oceanside v. Board 
of Zoning Appeals of Town of 
Hempstead, 93 N.E.2d 646, 301 N.Y. 
216—Otto V. Steinhilber, 24 N’.B.2d 
861, 282 N.Y. 71, reargument de- 
nled 26 N.B.2d 811, 282 N.T. 681. 

Village of Bronxville v. Prancis, 
160 N.T.S.2d 906, 1 A.D.2d 236, af- 
flrmed 135 ]Sr.B.2d 724, 1 K.T.2d 889, 
163 N.Y.S.2d 220—Allen v. Fersh, 
149 N.Y.S.2d 798, 1 A.D.2d 918— 
Lathrop v. Periola, 93 hr.Y.S.2d 
668, 276 App.Div. 860—Holy Sepul- 
chre Cemetery v. Board of Appeals 
of Town of Greece, Monroe County, 
60 N.Y.S.2d 760. 271 App.E^iv. 33. 

North Am. Holding Corp. v. Mur- 
dock, 167 N.Y.S.2d 120, 9 Misc.2d 
632—^Rochester Transit Corp. v. 
Crowley, 131 N.Y.S.2d 493, 206 

Mlsc. 933—North Titus Residential 
Ass*n of IrondeoLUOit, N. T. v. Board 
of Zoning Appeals of Town of Iron- 
dequoit, 127 KT.S.2d 602, 205Misc. 
518—Sherwood Realty Corp. v. Per¬ 
iola. 82 N.Y.S.2d 505, 193 Misc. 
194. 

Teschner v. Town of Pittsford, 
129 N.T.S.2d 803, afflrmed 137 N.Y. 
S.2d 640, 286 App.Dlv. 851—Stevens 
V. Connor, 120 N.Y.S.2d 346—Gold- 
stein V. Board of Appeals of Town 
of Oyster Bay, 102 N.Y.S.Zd 922— 
Court Boulevard v. Board of Stand- 
ards and Appeals of City of New 
York. 72 N.Y.S.2d 763. 

(3) In this holdlng, phrase *'unique 
eircumstances** is not to be construed 
as “unique hardship," as though 
there were a requirement for proving 
somethlng more severe than an un¬ 
necessary hardship. 

N.Y.—^Village of Bronxville v. Fran¬ 
cis, 160 N.Y,S,2d 906, 1 AE>.2d 286, 
afflrmed 136 N.B.2d 724, 1 N.T.2d 
839, 153 N.Y.S.2d 220. 

Off-street paxUng 
To authorize variance in ceise of a 
commercial estahlishment where off- 
street parking reauirements are In- 
volved, bullding nnust be devoted to 
some extraordinary use whicli makes 
requirement of off-street parking un¬ 
necessary, or enforcement of parking 
requirement must be shown to work 
an unreasonable hardship. 

La.—State ex rei. Latter v, Board of 
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Zoning Adjustments of City of New 
Orleans, App., 94 So.2d 138. 

30. S.C.—^Hodge v. Bollock, 76 S.R2d 
752, 223 S.C. 342. 

31. Okl.—^Board of Adjustment of 
City of Tulsa v. Shore, 249 P.2d 
1011, 207 Okl. 3 81. 

^Unnecessary” defned 

(1) The Word “unnecessary" as 
used in statute empowerlng a board 
of adjustment to authorise such vari¬ 
ance f rom terms of ordinance as wlU 
not be contrary to publlc Interest, 
where. owing to speciaJ conditions, 
a literal enforcement of ordinance 
will resuit In ''unnecessary" hard¬ 
ship, means “not required to give full 
effect to purpose of ordinance." 

N.H.—St. Onge v. City of Concord, 

N.H., 63 A.2d 221, 223, 96 N.H. 306. 

(2) "UnnecessaiT,’* quallfying 
Word “hardshlps," means hardships 
which would not follow as ordinary 
results of adoption of zoning plan as 
a whole. 

Conn.—Stavola v. Bulkeley, 66 A2d 
645, 134 Conn. 186. 

Test of neoessity 

Where property use to be permit- 
ted by variance sooght runs counter 
to fundamental zoning principies, 
hardship resultingr from striet appU- 
cation of ordinance to such property 
is necessary hardship which must be 
borne by owner thereof, but If there 
is real hardship, which can be allevi- 
ated by grantingr variance without 
materially impairing elfectiveness of 
zoning regulations as whole so as to 
be out of harmony with their pur- 
poses, board has power to grant vari- 
anca 

Conn.—^Plumb v. Board of Zoning 
Appeals of City of New HAven. 108 
A2d 899, 141 Conn. 69 9. 

Ahrogation of Intent of oxdlnaaoe 
"Unnecessary ha.rdship,“ as used in 
zoning statute, do es not embrace re- 
striction of desire to perform an act 
which would abr-ogate very Intent 
and purpose of ordinance enacted 
pursuant thereto, amend, if not par- 
tially repeal, an act regularly adopt- 
ed by local legislature, and create a 
means by which. entire ordinance 
could be frustrated at will by limlt- 
less exceptlons. 

N.C.—^Dee v. Board of Adjustment of 
City of Rocky MEount. 37 S.B.2d 128, 
226 N.C. 107, 168 A.LB. 1. 

32. Ind.—City of East Chicago, Ind. 
V. Sinclair Reflning Co., 111 N.E.2d 
459, 282 Ind. 296. 

33. Ind.—City of Bast Chicago, Ind. 
V. Sinclair Reflning Co., supra. 
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must be substantia!,serious,35 real,^^ and of com- 
pelling force,87 as distinguished from instances of 
variances sought for reasons of convenience, profit, 
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or caprice,^® although under some provisions vaii- 
ances may be granted under other specified circum- 
stances,58 as for example, the granting of an ex- 


Matters not to 1l>e consldered 

Where lot dld not have sufficient 
frontage to conform with minimum 
frontagre reauirements for resldential 
lots under zoningr ordinance, fact that 
lot owners may have violated the law 
in startingr construction without a 
proper permit, or may have Inter- 
fered with right of borough in regard 
to a dralnage easement on the lot, 
and, as resuit, might have caused 
harm to others, should not have been 
considered in determlning the exist- 
ence of that degree of hardship 
which would require granting of a 
variance. 

N.J.—Ardolino v. Board of Adjust- 
ment of Borough of Florham Fark, 
130 A.2d 847, 24 N.J. 94. 

34 . Mass.—Spaulding v. Board of 
Appeals of Leiceater, 138 !N'.E.2d 
367, 334 Mass. 688. 

Pa.—0’Neill v. Philadelphia Zoning 
Bd. of Adjustment, 120 A.2d 901, 
384 Pa. 379—^Appeal of Catholic 
Cemeteries Ass*n of the Diocese of 
Plttsburgh, 109 A.2d 637, 379 Pa. 
616—Ventresca v. Bxley, 66 A.2d 
210, 368 Pa. 98—^Appeal of Valicen- 
ti, 148 A. 308, 298 Pa. 276—^Appeal 
of Kerr, 144 A. 81, 294 Pa. 246. 

Appeal of Junge, 89 Pa.Super. 
543. 

Hewlett V. Zoning Bd. of Adjust¬ 
ment, 8 Pa.Dist. & Co.2d 76, 49 Mun. 
L.R. 67—Brodsky v. McShain, 71 
Pa.Dlst. & Co. 695—Cummer v. Nar- 
berth Borough Bd. of Adjustment, 
69 Pa.Dlst. & Co. 686, 63 Montg.Co. 
247. 

Appeal of Deiter, Com.Pl., 68 
Lack.Jur. 86—^In re Application for 
Certiflcate of Occupancy, Com.Pl., 
32 North.Co. 31—Appeal of Jeho- 
vah's Witnesses, Co., 103 Pittsb. 
Leg.J. 489. 

XTpgrading of zoned seotion 
When a hardship is created by the 
upgrading of an already zoned sec- 
tlon, although it is not necessarlly 
controlling, it entitles the owners of 
isolated pieces of land to more con- 
sideration than they would otherwise 
recelve when applylng for an excep- 
tion. 

Pa.—^Appeal of Hood, 6 Pa.Dist. & Co. 
2d 276, 72 Montg.Co. 12. 

35. Pa.—^Hewlett v. Zoning Bd. of 
Adjustment, 8 Pa.Dist. & Co.2d 76, 
49 Mun.L..R. 67. 

36. Pa.—Cummer v. Narberth Bor¬ 
ough Bd. of Adjustment, 59 Pa. 
Dist & Co. 686, 63 Montg.Co. 247. 

37. Pa.—0’Neill v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 120 A.2d 
901, 384 Pa. 379—^Appeal of Catho¬ 
lic Cemeteries Ass*n of the Diocese 


of Plttsburgh, 109 A.2d 637, 379 Pa. 
616—^Ventresca v. Exley, 66 A.2d 
210, 368 Pa. 98. 

Hewlett V. Zoning Bd. of Ad¬ 
justment, 8 Pa.Dlst. & Co.2d 76, 49 
Mun.L.H. 67. 

Appeal of Deiter, Com.Pl., 68 
Lack.Jur. 85—^In re Application for 
Certiflcate of Occupancy, Com.Pl., 
32 North.Co. 31—Appeal of Jeho- 
vah’s Witnesses, Co., 103 Pittsb. 
Leg.J. 489. 

Aimoyance from noise held Insuffl- 
olent 

Pa.—^Appeal of Michener, 116 A.2d 
367, 382 Pa. 401. 

ClroiimstatLoeB held IxLsnlfloleiLt 

Pact that other bulldlngs extended 
to front line of lot and lot was ir- 
regular dld not authorize board to 
grant a permit for construction of 
addition on front of store and dwell- 
ing in variance of set-back rules and 
occupancy requirement, on ground of 
hardship. 

Md.—^Easter v. Mayor and City Coun- 
cll of Baltimore, 73 A.2d 491, 196 
Md. 395. 

38. Conn.—Thayer v. Board of Ap¬ 
peals of City of Hartford, 167 A. 
273, 114 Conn. 16. 

Ky.—Willoughby v. Tafel, 190 S.W.2d 
476, 300 Ky. 792. 

Md.—Carney v. City of Baltimore, 93 
A.2d 74, 201 Md. 130—Gleason v. 
Keswick Imp. Ass’n, 78 A.2d 164, 
197 Md. 46. 

N.J.—Garden View Homes v. Board 
of Adjustment of City of Passaic, 
67 A.2d 677, 137 N.J.Law 44—^Bran- 
don V. Board of Com’rs of Town of 
Montclair, 11 A.2d 304, 124 N.J.Law 
135, affirmed 15 A.2d 698, 126 N.J. 
Law 367. 

N.T.—^People ex rei. Home for He- 
brew Infants of City of New York 
V. Walsh, 227 N.Y.S. 670, 131 Misc. 
681. 

Pa.—Cummer v. Narberth Borough 
Bd. of Adjustment, 69 PcuDist. & 
Co. 686, 63 Montg.Co. 247. 

R.I.—Cardin v. Zoning Bd. of Beview 
of Town of North Providence, 104 
A.2d 762, 81 R.I. 497—Taft v. Zon¬ 
ing Bd. of Review of City of War- 
wick, 71 A.2d 886, 76 R.L 443. 

ConvenieiLce to tenants 
Fact that establishment by com¬ 
mercia! cleaner of a depot in the 
basement of a multi-family house 
where clothlng to be cleaned may be 
deposited would be a convenience to 
tenants would not justify grant of a 
variance on ground that Service was 
merely incidental to primary residen- 
tial function of building and not pri- 
marlly commercial in nature. 

N.J.—^^ahn v. Board of Adjustment. 
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of City of Newark, 133 A.2d 368, 46 
N.J.Super. 616. 

TTrgent necesslty 

<1) Special exceptlons to a zoning 
ordinance will never be granted to 
gratify mere convenience; there must 
be a necessity, and that necesslty 
must be so urgent, and the facts so 
extraordinary, as to require wlth- 
drawal of t^t particular case from 
application of accepted rule. 

Md.—Cleland v. Mayor & City Coun- 
cll of Baltimore, 84 A.2d 49, 198 
Md. 440. 

(2) This rule applles to provlsion 
of zoning ordinance authorizing board 
of municipal and zoning appeals to 
grant wlthin one himdred feet of a 
boundary line between two use dis¬ 
tricta any use permitted in that one 
of such use dlstricts which has lower 
classiflcation. 

Md.—Cleland v. Mayor & City Coun- 
cil of Baltimore, supra. 

^asLd looated In two zones 
Fact that land lies partly in zone 
in which proposed buildings may be 
erected and partly in contiguous zone 
in which such buildings are prohibit- 
ed is not a sufllcient reason for a 
variance. 

N.J.—^Kindergan v. Board of Adjust¬ 
ment of Borough of River Edge, 
69 A,2d 867, 137 N.J.Law 296. 

39. Conn.—^Bishop v. Board of Zon¬ 
ing Appeals of City of New Haven, 
63 A.2d 659, 133 Conn. 614. 

Ind.—^Keeling v. Board of Zoning Ap¬ 
peals of City of Indianapolis, 69 
N.B.2d 618, 117 Ind.App. 314. 

Extenslon Into adjacent distxiot 
Under ordinance authorizing zon¬ 
ing board of review to approve ex- 
tension of use or building into more 
restricted district Immediately adja¬ 
cent thereto, it was not incumbent 
on applicant to prove unnecessary 
hardship, even though his application 
stated that he was requesting an ex- 
ception or a variation. 

R.I.—^Perrier v. Board of Appeals of 
City of Pawtucket, 134 A.2d 141. 

Speoial reasons 

(1> A municipal board of adjust¬ 
ment may recommend variance for 
approval or disapproval by municipal 
goveming body, where there are spe¬ 
cial reasons therefor, as required by 
statute, without proof of exceptional 
undue hardship to applicant for vari¬ 
ance or showing of uniqueness be- 
cause of extraordinary condition of 
property involved. 

N.J.—Ward V. Scott, 93 A.2d 386, 11 
N.J. 117—^Monmouth Lumber Co. v, 
Ocean Tp., 87 A.2d 9, 9 N.J. 64. 
Mistretta v. City of Newark, 109 
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ception in the case of area variances.^® 

By way of a guiding principle, it may be said 
that a variance should be granted where, and only 
where, the application of the regulation in question 
to particular property greatly decreases or prac- 
tically destroys its value for any permitted use,^^ 


or where such application bears so little relationship 
to the purposes of zoning that, as to the property 
in question, the regulation is in effect confiscatory, 
arbitrary, or capricious,^^ or constitutes an unneces- 
sary, unwarranted, or unjust invasion of, or inter- 
ference with, a fundamental right of property.43 


A.2d 677, 33 N.J.Super. 206—Beck 
V. Board of Adjustment of City of 
East Oransre, Essex County, 83 A. 
2d 720, 15 N.J.Super. 654. 

(2) Quoted term, in statute subsec- 
tion authorizing: board of adjustment 
to recommend, and goveming body to 
grant, variances In particular cases 
and for ‘*special reasons,'* was in- 
tended to have a broader and more 
liberal signiflcance than **undue hard- 
ship*' speclfled in preceding subsec- 
tion. 

N.J.—Grimley v. Village of Ridge- 
wood, 133 A.2d 649, 45 N.J.Super. 
574. 

(3) Disagreement by board of ad¬ 
justment with policy of zoning ordi- 
nance is not special reason which 
will justify granting of variance. 
N.J.—^Keller v. Town of Westfleld, 

121 A.2d 419, 39 N.J.Super. 430. 

SUmitatloiL on anthorlty of board 
Statutory provision authorizing 
'board of adjustment to grant vari¬ 
ance in a case of exceptional narrow- 
ness, shallowness, or shape of a spe- 
cific property at time of enactment of 
ordinance, or of other extraordlnary 
and exceptional situation or condition 
of such piece of property, constitutes 
a legislative declaration of elements 
of proof of a restrictive nature and a 
limitation on authorlty of board of 
adjustment to grant a variance on 
grround of imnecessary hardship. 

N.J.—166 Augusta St. v. Collins, 87 
A2d 889, 9 N.J. 269. 

40. E^eelal hardship not reqnlred 
In absence of statutory provision 
to contrary, special hardship need 
not be established as a condition to 
granting an area variance from pro- 
visions of a zoning ordinance. 

N.Y.—Village of Bronxvllle v. Fran¬ 
cis, 150 N.Y.S.2d 906, 1 A.D.2d 236. 
afflrmed 136 N.B.2d 724, 1 N.Y.2d 
839, 153 N.Y.S.2d 220—Ferri v. Zon¬ 
ing Bd. of Appeals of Incorporated 
Village of Scarsdale, Westchester 
County, 128 N.Y.S.Sd 774, 283 App. 
Div. 818. 

Feldman v. Nassau Shores Es- 
tates, Inc., 172 N.Y.S.2d 769—^Ful- 
ton V. Board of Appeals of Town of 
Oyster Bay, 168 N.Y.S.2d 434— 
Gruen v. Simpson, 158 N.Y.S.2d 287, 
afflrmed 161 N.Y.S.2d 848, 8 App. 
Dlv.2d 841. 

41- Conn.—Culinary Institute of 
America v. Board of Zoning Ap¬ 
peals of City of New Haven, 121 A. 
2d £37, 143 Conn. 257. 


Neb.—^Peterson v. Vasak, 76 N.W.2d 
420, 162 Neb. 498. 

N.J.—Sigretto v. Board of Adjust¬ 
ment of Borough of Rutherford, 60 
A.2d 492, 134 N.J.Law 687. 

N.Y.—Slater v. Toohill, 84 N.Y.S.2d 
182, 274 App.Div. 944—Calcagno v. 
Town Board of Town of Webster, 
41 N.Y.S.2d 140, 265 App.Div. 687. 
afflrmed 62 N.E.2d 692: 291 N.Y. 
701—^Marjen Realty Co. v. Reyn¬ 
olds, 26 N.Y.S.2d 988, 261 App.Div. 
1098. 

Hopkins v. Board of Appeals of 
City of Rochester, Monroe County, 
39 N.Y.S.2d 167, 179 Misc. 326. 

Court Boulevard v. Board of 
Standards and Appeals of City of 
New York, 72 N.Y.S.2d 763. 

Okl.—Oklahoma City v. Harris, 126 
P.2d 988, 191 Okl. 126. 

Pa.—^Levinson v. Power, 3 Pa.Dist. & 
Co. 170. 

R.I.—^McCabe v. Zoning Board of Re- 
view of City of Providence, 148 A. 
601, 60 R.I. 449. 

42. Colo.—^Board of Adjustment of 
City and County of D en ver v. Hand- 
ley, 96 P.2d 828, 106 Colo. 180. 
Conn.—Culinary Institute of America 
V. Board of Zoning Appeals of City 
of New Haven, 121 A.2d 637, 143 
Conn. 267—^Devaney v. Board of 
Zoning Appeals of City of New 
Haven, 46 A2d 828, 132 Conn. 537. 
Mass.—Brackett v. Board of Appeal 
of Building Department of City of 
Boston, 39 N.E.2d 966, 311 Mass. 
62. 

Neb.—^Peterson v. Vasak, 76 N.W.2d 
420, 162 Neb. 498. 

N.H.—St. Onge v. City of Concord, 63 
A.2d 221, 95 N.H. 806. 

N.J.—Stolz V. Ellenstein, 81 A.2d 476, 
7 N.J. 291. 

N.Y.—Arverne Bay Const. Co. v. 
Thatcher, 16 N.E.2d 587, 278 N.Y. 
222, 117 AL.R. 1110. 

Pa.—^Levinson v. Power, 3 Pa.Dist. & 
Co. 170. 

Xna.iilzy, in determining whether a 
variance to a use restriction should 
be granted, is whether such restric¬ 
tion, viewlng property in setting of 
its envlronment, is so unreasonable 
as to be confiscatory. 

Njr.—^Belm v. Morris, 103 A.2d 361, 
14 N.J. 629. 

Avoldanoe of confisoatlon 
Where it is shown that deprivation 
of beneficial use of land would follow 
a llteral enforcement of ordinance 
and it does not appear that the inter- 
est of the public would be violated, 
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it is the duty of zoning boards of re- 
view to so exercise their discretion 
as to avoid confiscation. 

RI.—^Denton v. Zoning Bd. of Review 
of City of Warwick, 133 A2d 718. 

43. Md.—^Park Shopping Center, Inc. 
V. Lexington Park Theatre Co., 139 
A.2d 843—^Marino v. City of Balti¬ 
more. 137 A.2d 198, 216 Md. 206— 
Camey v. City of Baltimore, 93 A 
2d 74, 201 Md. 130. 

Neb.—Frank v. Russell, 70 N.W.2d 
306, 160 Neb. 354. 

N.H.—^Fortuna v. Zoning Bd. of Ad¬ 
justment of City of Manchester, 60 
A2d 183, 96 N.H. 211. 

N.J.—^Leiman v. Board of Adjustment 
of Cranford Tp., Union County 88 
A2d 337, 9 N.J. 336—V. F. Zahodia- 
kin Engineering Corp. v. Zoning Bd. 
of Adjustment of City of Summit, 
86 A2d 127, 8 N.J. 386—Stolz v. El¬ 
lenstein, 81 A.2d 476, 7 N.J. 291— 
Protomastro v. Board of Adjust¬ 
ment of City of Hoboken, 70 A2d 
873, 3 N.J. 494. 

Kurowskl V. Board of Adjust¬ 
ment of City of Bayonne, 78 A2d 
429, 11 N.J.Super. 433—Roberts v. 
Board of Adjustment of Borough 
of Fort Lee, 61 A.2d 896, 1 N.J. 
Super. 29. 

Berdan v. City of Paterson, 59 A 
2d 669, 137 N.J.Law 286, afflrmed 62 
A2d 680, 1 N.J. 199—^Protomastro 
V. Board of Adjustment of City of 
Hoboken, 69 A2d 644, 137 N.J.Law 
250—^United Advertising Corp. v. 
Board of Adjustment of Maple- 
wood Tp., 66 A2d 406, 136 N.J.Law 
386—^Interboro Trucking Co. v. 
Board of Adjustment of City of 
Perth Amboy, 63 A.2d 213, 135 N.J. 
Law 520—^National Lumber Prod¬ 
ucts Co. V. Ponzio, 42 A2d 763, 133 
N.J.Law 96—Scaduto v. Town of 
Bloomfleld, 20 A2d 649, 127 N.J. 
Law 1—^Brandon v. Board of 
Com^rs of Town of Montclair, 11 A 
2d 304, 124 N.J.Law 135, afflrmed 16 
A2d 698, 126 N.J.Law 367. 

“Any hardship suffered by the de¬ 
fendant as a resuit of the interfer- 
ence with its right to use its prop¬ 
erty, wlthout commensurate public 
advantage, is an unnecessary hard¬ 
ship.’* 

N.H.—St Onge v. City of Concord, 63 
A2d 221, 223, 95 N.H. 806. 

Bssentlal Inaulzy on application 
for variance is whether denial there- 
of constitutes an invasion of funda- 
mental right of property. 

N.J.—^Albright v. Johnson, 60 A2d 
399, 135 N.J.Law 70. 
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The possibility or prohabUity of undue hardship 
is not a sufficient ground for the grant of a vari- 
ance.^^ 

Disappointment in use of property does not con¬ 
stitute exceptional difficulty or unusual hardship 
so as to authorize a variance.^5 

§ 291. — — Exceptional or Unusual 
Hardship 

The hardship relied on as ground for a varlance must 

Tald 2 ig‘ of property vltlioiit coxnpeii. 
sation 

(1) Generally. 

Neb.—^Peterson v. Vasak, 76 N.W.2d 
420, 162 Neb. 498. 

(2) Legislature, In conferrlng on 
boards of revlew authority to grrant 
a variance in applicatlon of terms of 
an ordinance on a showingr of unnec- 
essary hardship flowlng from literal 
enforcement of terms of ordinance, 
intended to vest such boards with 
authority to prevent indirect takingr 
of land without compensation by de- 
privingr owner of all beneflcial use 
thereof. 

R.I.—Denton v. Zonlng* Bd. of Revlew 
of City of Warwlck, 133 A.2d 718. 

44. Pa.—Richman v. Philadelphia 
Zoning Bd. of Adjustment, 137 A. 

2d 280, 391 Pa. 264. 

45. Conn.—^Longo v. Board of Zon¬ 
ing Appeals of Town of Milford, 

122 A.2d 784, 143 Conn. 395. 

46. Conn. — ^Plnch v. Montanari, 124 
A.2d 214, 143 Conn. 542. 

N.J.—Lumund v. Board of Adjust¬ 
ment of Borough of Rutherford, 73 
A.2d 645, 4 N.J. 677—Ramsbotham 
V. Board of Public Works of City 
of Paterson, 65 A.2d 748, 2 N.J. 

131—National House & Farms Ass’n 
V. Board of Adjustment of Borough 
of Oakland, 65 A.2d 518, 2 N.J. 11, 

Herman v. Board of Adjustment 
of Parsippany-Troy Hilis Tp., Mor¬ 
ris County, 102 A.2d 73, 29 N.J. 

Super. 164—0'Counor v. Mayor and 
Council of Borough of North Ar- 
lington, 65 A.2d 127, 1 N.J.Super. 

638. 

Slegel V. Board of Adjustment of 
City of Newark, 60 A.2d 626, 137 
N.J.Law 423—^Kindergan v. Board 
of Adjustment of Borough of River 
Bdge, 59 A.2d 867, 137 N.J.Law 296 
—Protomastro v. Board of Adjust¬ 
ment of City of Hoboken, 59 A.2d 
644, 137 N.J.Law 260—United Ad- 
vertising Corp. v. Board of Adjust¬ 
ment of Maplewood Tp., 56 A.2d 
406, 136 N.J.Law 336—Scaduto v. 

Bloomfield, 20 A.2d 649, 127 N.J. 

Law 1. 

Pa.—^McDonald v. West View Adjust¬ 
ment Bd., Com.Pl., 98 Plttsb.Leg.J. 

191. 

OppressioiL; Indivldual hurdens 
In enactment of statute empower- 
ing munlcipal boards of adjustment 


be unusual or pecullar to the property involved, and 
different from that suffered throughout the zone or 
neighborhood. 

Proof of an exceptional and undue hardship to 

the individual landowner is a jurisdictional prerequi- 

site, or sine qua non, to the alleviating action of 

the board in granting a variance or exception.^s To 

justify the grant, the claimed hardship must be 

peculiar, singular, unique, or exceptional in nature,^^ 

City of Baltimore, 93 A.2d 74, 201 
Md. 130—^Heath v. Mayor & City 
Council of Baltimore, 58 A.2d 896, 
190 Md. 478. 

Mass.—^Real Properties v. Board of 
Appeal of Boston, 65 N.E.2d 199, 
319 Mass. 180—^Brackett v. Board 
of Appeal of Building Department 
of City of Boston, 39 N.E.2d 966, 
311 Mass. 52—Coleman v. Board of 
Appeal of Building Department of 
Boston, 183 N.E. 166, 281 Mass. 112. 
Mo.—Berard v. Board of Adjustment 
of City of St. Louls, App., 138 S.W. 
2d 731. 

Neb.—^Frank v. Russell, 70 N.W.2d 
306, 160 Neb. 354. 

N.J.—Lumund v. Board of Adjust¬ 
ment of Borough of Rutherford, 69 
A.2d 361, 6 N.J.Super. 474, afdrmed 
73 A.2d 646, 4 N.J. 677—Wyndham 
Const. Co. V. Board of Adjustment 
of Teaneck Tp., 63 A.2d 707, 1 N.J. 
Super. 197. 

Oliva V. City of Garfleld, 60 A. 
2d 628, 137 N.J.Law 475, afflrmed 
62 A.2d 673, 1 N.J. 184—Slegel v. 
Board of Adjustment of City of 
Newark, 60 A.2d 626, 137 N.J.Law 
423—^Kindergan v. Board of Adjust¬ 
ment of Borough of River Edge, 69 
A.2d 867, 137 N.J.Law 296—Berdan 
V. City of Paterson, 69 A.2d 659, 
137 N.J.Law 286, afflrmed 62 A.2d 
680, 1 N.J, 199—^Protomastro v. 
Board of Adjustment of City of 
Hoboken, 69 A.2d 644, 137 N.J.Law 
260—^United Advertislng Corp. v. 
Board of Adjustment of Maplewood 
Tp., 66 A.2d 406, 136 N.J.Law 336— 
Brandon v. Board of Com*rs of 
Town of Montclair, 11 A.2d 304, 124 
N.J.Law 135, affirmed 16 A.2d 598, 
126 N.J.Law 367—Cook v. Board of 
Adjustment of City of Trenton, 193 

A. 191, 118 N.J.Law 372—Ponda v. 
0'Donohue, 163 A. 2, 109 N.J.Law 
584. 

St. Mary's of Mt. Yirgln's Church 
of New Brunswick v. Board of Ad¬ 
justment of City of New Bruns¬ 
wick, 184 A, 616, 14.N.J.M1SC. 288. 
N.T.—Taxpayers’ Ass’h of South East 
Oceanside v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 93 N. 

B. 2d 645, 301 N.T. 216—Clark v. 
Board of Zoning Appeals of To'^ 
of Hempstead, 92 N.E.2d 903, 301 
N.T. 86, motion denied 95 N.E.2d 
44, 301 N.T. 681, certiorari denied 
Board of Zoning Appeals of Town 


to authorize, in speciflc cases, such 
variance from terms of zoning ordi- 
nances as will not be contrary to 
publlc interest, where a literal en¬ 
forcement of ordinance will resuit in 
unnecessary hardship, legislature In¬ 
tended that where no oppression or 
unnecessarily great burden exists and 
no great individual injustice results, 
ordinance should be applled strictly, 
but, if a situation causes oppression 
and unnecessary individual burdens, 
zoning ordinance should not be ap- 
plied strictly and literally. 

Ala.—^Nelson v. DonaJdson, 60 So.2d 
244, 265 Ala. 76. 

Board*s oplnioa as to original zoning 

Opinion of zoning board of revlew 
that origlnal zoning of a particular 
area was improper or Ulegal does 
not constitute undue hardship for 
which a variance may be granted. 
R.I.—^Matteson v. Zoning Board of 
Revlew of City of Warwlck, 84 A. 
2d 611, 79 R.L 121. 

47. Conn.—Geldreyer v. Board of 
Zoning Appeals of City of Bridge- 
port, 136 A,2d 789, 144 Conn. 641— 
Finch V. Montanari, 124 A.2d 214, 
143 Conn. 642—Cohen v. Board of 
Appeals on Zoning of City of 
Bridgeport, 94 A.2d 793, 139 Conn. 
450—^Rafala v. Zoning Bd. of Ap¬ 
peals of City of Hartford, 62 A.2d 
337, 135 Conn. 142—^Delaney v. Zon¬ 
ing Bd. of Appeals of City of Hart¬ 
ford, 66 A,2d 647, 134 Conn. 240— 
Stavola V. Bulkeley, 56 A.2d 646, 
134 Conn. 186—Kamerman v. Leroy, 
60 A.2d 176, 133 Conn. 232—De Fe¬ 
lice V. Zoning Board of Appeals of 
Town of East Haven, 32 A.2d 635, 
130 Conn, 166, 147 A.L.R. 161— 
Nielsen v. Board of Appeals on 
Zoning of City of Bridgeport, 27 A. 
2d 392, 129 Conn. 285—Benson v. 
Zoning Board of Appeals of City of 
Hartford, 27 A.2d 389, 129 Conn. 
280—^Rommell v. Walsh, 16 A.2d 
483, 127 Conn. 272—^First Nat, Bank 
& Tnist Co. of Fort Chester, N. T., 
V. Zoning Board of Appeals of 
Greenwich, 10 A.2d 691, 126 Conn. 
228—Grady v. Katz, 1 A.2d 137, 124 
Conn. 626. 

Ky.—Willoughby v. Tafel, 190 S.W.2d 
476, 300 Ky. 792—^Bray v. Beyer, 
166 S.W.2d 290, 292 Ky. 162. 

Md.—^Marino v. City of Baltimore, 137 
A.2d 198, 216 Md. 206—Caraey v. 
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and must relate to the particular property for which 
the variance is sought.^8 

It is necessary that the property suffer some un- 


usual hardship from application of the regulation 
different from, and greater than, that suffered by 
other property in the district or neighborhood 
a variance cannot legally be granted for reasons 


of Hempstead v. Clark, 71 S.Ct. 498, 
340 U.S. 933. 96 L.Bd. 673—Arverne 
Bay Const. Co. v. Thatcher, 16 N.E. 
2d 687. 278 N.Y. 222, 117 A.L.R. 
1110—^Toungr Women’s Hebrew 
Ass’n V. Board of Standards and 
Appeals of City of New York, 194 
N.E. 761, 266 N.Y. 270, reargument 
denied 196 N.E. 376, 266 N.Y. 672, 
appeal dlsmissed Gelkam Realty 
Corporation v. Young Women's 
Hebrew AsB’n, 56 S.Ct 109, 296 U.S. 
637, 80 L.Ed. 382. 

Miller v. Silver, 106 N.Y.S.2d 474, 
278 App.Div. 962—Lathrop v. Ferio- 
la, 93 N.Y.S.2d 668, 276 App.Div. 
850—Ostrove v. Cohen, 58 N.Y.S.2d 
900, 269 App.Div. 1054, appeal de¬ 
nied 60 N.Y.S. 296, 270 App.Div. 
818—^Aberdeen Garage v. Murdock, 
16 N.Y.S.2d 66, 267 App.Div. 646, 
afflrmed 28 N.B.2d 45, 283 N.Y. 660 
—^New York & Hichmond Gas Co. 
V. Gonnell, 272 N.Y.S. 916. 242 App. 
Div. 691. 

Spadafora v. Ferguson, 48 N.Y.S. 
2d 698, 182 Misc. 161, afflrmed 60 
N.Y.S.2d 408, 268 App.Div. 820— 
Pounds V. Walsh, 22$ N.Y.S. 469, 
129 Misc. 676. 

Application of Wender, 89 N.Y.S. 
2d 41—^Underhill v. Board of Ap¬ 
peals of Town of Oyster Bay, 72 
N.Y.S.2d 588, afflrmed 76 N.Y.S.2d 
327, 273 App.Dlv. 788, afflrmed 80 
N.B.2d 842, 297 N.Y. 937—Burke 
V. Cohen, 13 N.Y.S.2d 984. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 87 S.E.2d 128, 
226 N.C. 107. 

Okl.—Thompson v. Phillips Petrole¬ 
um Co., 147 P.2d 461, 194 Okl. 77 
—^Van Meter v. Westgate Oll Co., 
32 P.2d 719, 168 Okl. 200. 

Pa.—^Moyerman v. Glanzberg, 138 A. 
2d 681, 391 Pa. 387—Richman v. 
Philadelphia Zoning Bd. of Adjust¬ 
ment, 137 A.2d 280, 391 Pa. 264— 
Smolow V. City of Philadelphia 
Zoning Bd. of Adjustment, 137 A. 2d 
261, 891 Pa. 71—Appeal of Mich- 
ener, 116 A.2d 367, 382 Pa. 401— 
Ventresca v. Exley, 66 A.2d 210, 
868 Pa- 98—Application of Deve- 
reux Foundation, 41 A.2d 744, 351 
Pa. 478, appeal dismissed 66 S.Ct 
89, 326 U.S. 686, 90 L.Ed. 403—Ap¬ 
peal of Yalicenti, 148 A. 308, 298 
Pa. 276. 

Schaub V. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A. 
2d 292, 180 Pa.Super. 106—Hueb- 
ner v. Philadelphia Sav. Fund Soc., 
192 A. 189, 127 Pa.Super. 28—Ap¬ 
peal of Junge, 89 Pa.Super. 643. 

Cummer v. Narberth Borough 
Bd. of Adjustment, 59 Pa.Dist. & 
Co. 686, 63 Montg.Co. 247—^Frled- 
man v. Exley, 67 Pa.Dlst & Co. 586. 


Cella V. Schaefer, Com.Pl., 43 Del. 
Co. 23—^Appeal of McLaughlln, 
Com.Pl.. 42 DeLCo. 388—Price v. 
Chester Zoning Board of Appeals, 
Com.PL. 30 DeLCo. 478—In re Ap¬ 
plication for Certificate of Occu- 
pancy, Com.Pl., 32 North.Co. 31— 
Appeal of Continental Motor Sales, 
Com.Pl., 31 North.Co. 250—Appeal 
of Sucola, Com.Pl., 92 Pittsb.Leg. 
J. 346—^Appeal of Walsh, Com.Pl., 
89 Plttsb.Leg.J. 383. 

R. I,—Caldarone v. Zoning Bd. of 
Revlew of City of Providence, 137 
A.2d 419—Caccia v. Zoning Bd. of 
Review of City of Providence, 113 
A.2d 870—^D’Acchioli v. Zoning Bd. 
of Review of City of Cranston, 60 
A.2d 707, 74 R.I. 327—Kent v. Zon¬ 
ing Bd. of Review of Town of Bar- 
rington, 68 A.2d 623, 74 R.I. 89. 

S. C.—Hodge V. Pollock, 76 S.E.2d 762, 
223 S.C. 342. 

Wis.—Stato ex rei. Schleck v. Zoning 
Bd. of Appeals, City of Madison, 86 
N.W.2d 312, 264 Wis. 42. 

43 C.J. p. 354 note 61. 

PeouUai* oonditlon or looatioiL of laad 
A hardship resulting from peculiar 
topography or condition of land or 
its particular location rendering it 
unsuitable for use permitted in zone 
wherein it lies may be hardship con- 
templated by City ordinance author- 
izlng board of zoning appeals to vary 
application of regulations therein, 
where there are unnecessary hard- 
ships in way of carrying out striet 
letter of any provision thereof. 

Conn.—^Piorllla v. Zoning Bd. of Ap¬ 
peals of City of Norwalk, 129 A2d 
619, 144 Conn. 276—^Talmadge v. 
Board of Zoning Appeals of City of 
New Haven, 109 A.2d 263, 141 Conn. 
639—^Plumb v. Board of Zoning Ap¬ 
peals of City of New Haven, 108 A. 
2d 899, 141 Conn. 695. 

Adjacent dwellings slmilarly affected 
Where factors and disadvantages 
asserted as unfavorable to use of a 
lot for construction of dwelllng in 
conformity with zoning use restric- 
tion were not peculiar to particular 
lot, but adjacent dwellings were sim- 
ilarly affected, lot was not so unlque- 
ly clrcumstanced as is required for 
grant of a variance to a zoning reg¬ 
ulation. 

N.J.—^Beirn v. Morris, 103 A.2d 361, 
14 N.J. 629. 

48. Del.—Application of Emmett S. 
Hickman Co., 108 A.2d 667, 10 Ter- 
ry 13—Searles v. Darling, 83 A2d 
96, 7 Terry 263. 

Md.—Gleason v. Eeswick Imp. Ass’n, 
78 A.2d 164, 197 Md. 46—Easter v. 
Mayor and City Council of Balti- 
more, 73 A2d 491, 196 Md. 396. 
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Structures on two lots Involved 
Where applicant sought variance 
to zoning ordinance so that he could 
erect garage on one lot to serve ap- 
pllcant's apartment house on anoth- 
er lot, hardship asserted related to 
apartment house property, and not 
property for which variance was 
sought, and variance could not be 
grcuited. 

Del.—Searles v. Darling, 88 A2d 96, 
7 Terry 263. 

49. Conn.—Talmadge v. Board of 
Housing Appeals of City of New 
Haven, 109 A.2d 263, 141 Conn. 639 
—^Plumb v. Board of Zoning Ap¬ 
peals of City of New Haven, 108 
A.2d 899, 141 Conn. 695—Stavola 
V. Bulkeley, 66 A.2d 646, 134 Conn. 
186. 

Md.—^Marino v. City of Baltimore, 
137 A.2d 198, 216 Md. 206—Gleason 
V. Keswick Imp. Ass’n, 78 A.2d 164, 
197 Md. 46. 

Mass.—Brackett v. Board of Appeal 
of Bullding Department of City of 
Boston, 39 N.E.2d 956, 311 
62. 

N.J.—^Beim v. Morris, 103 A.2d 361, 
14 N.J. 629—Leiman v. Board of 
Adjustment of Cranford Tp., Union 
County, 88 A.2d 337, 9 N.J. 336— 
Home Builders Ass’n of Northern 
N. J. V. Borough of Paramus, 81 A. 
2d 763, 7 N.J. 335—Stolz v. Ellen- 
stein, 81 A.2d 476, 7 N.J. 291— 
Lumund v. Board of Adjustment 
of Borough of Rutherford. 73 A.2d 
646, 4 N.J. 677—^Ramsbotham v. 
Board of Public Works of City of 
Paterson, 66 A.2d 748, 2 N.J. 131. 

Preye v. Board of Adjustment of 
North Bergen Tp., 91 A2d 597, 22 
N.J.Super. 161—Tzeses v. Board of 
Trustees of Village of South 
Orange, 91 A2d 688, 22 N.J.Super. 
46—Beck v. Board of Adjustment 
of City of Bast Orange, Essex 
County, 83 A.2d 720, 16 N.J.Super. 
664—Scerbo v. Board of Adjust¬ 
ment of Jersey City, 67 A.2d 472, 

4 N.J.Super. 409—Protomastro v. 
Board of Adjustment of City of 
Hoboken, 67 A.2d 231, 3 N.J.Super. 
639, reversed on other grounds 70 
A.2d 873, 3 N.J. 494—^Ackerman v. 
Board of Com’rs of Town of Belle- 
ville, 62 A.2d 476, 1 N.J.Super. 69. 

Scaduto V. Town of Bloomfield, 
20 A.2d 649, 127 N.J.Law 1—Bran- 
don V. Board of Com’rs of Town of 
Montclair, 11 A.2d 304, 124 N.J.Law 
186, afflrmed 15 A2d 698, 126 N.J. 
Law 367. 

N.Y.—Taxpayers’ Ass’n of South 
East Oceanside v. Board of Zoning 
Appeals of Town of Hempstead, 
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which also apply to other properties in the same 
neighborhood, or to the whole neighborhood or dis- 
trict,50 and the power of the board with respect to 


variances cannot be extended so as to remedy hard- 
ship which, under the ordinance, is general through- 
out the zone and not confined to a particular piece 


93 N.B.2d 645, 301 N.Y. 216— 
Clark V, Board of Zonlng Appeals 
of Town of Hempstead, 92 N.B.2d 
903, 301 N.T. 86, motion denied 95 
N.B.2d 44, 301 N.T. 681, certiorari 
denied Board of Zoninsr Appeals 
of Town of Hempstead v. Clark, 
71 S.Ct. 498, 340 U.S. 933, 96 L. 
Ed. 673—Otto V. Steinhilber, 24 
N.B.2d 851, 282 N.T. 71, reargru- 
ment denied 26 N.E.2d 811, 282 N. 
Y. 681—^Arverne Bay Const. Co. v. 
Thatcher, 15 N.E.2d 687, 278 N.T. 
222, 117 A.L.R. 1010—^Levy v. 

Board of Standards and Appeals of 
City of New York, 196 N.E. 284, 
267 N.T. 347. 

Miller v. Silver, 105 N.T.S.2d 474, 
278 App.Div. 962—^Lathrop v. Per- 
iola, 93 N.Y.S.2d 668, 276 App.Div. 
850—^Ulmer Park Realty Co. v. City 
of New York, 45 N.T.S.2d 527, 267 
App.Div. 291, appeal denied 47 N. 
Y.S.2d 316, 267 App.Div. 879—Cal- 
arano V. Town Board of Town of 
Webster, 41 N.Y.S.2d 140, 265 App. 
Div. 686, afflrmed 62 N.E.2d 692, 
.291 N.T. 701—^Henry v. Steers, Inc., 
-V. Rembauffh, 20 N.T.S.2d 72, 259 
App.Div. 908, aiilrmed 29 N.E.2d 
934, 284 N.Y. 621—People ex rei. 
Black v. Randall, 6 N.Y.S.2d 40, 
264 App.Div. 310—^People ex rei. 
Arverne Bay Const Co. v. Mur- 
dock, 286 N.T.S. 786, 247 App.Div. 
889, afflrmed 3 N.B.2d 467, 271 N.T. 
.631. 

Application of Graham, 166 N.T. 
;S.2d 164, 7 Misc.2d 34—North Titus 
Residential Ass'n of Irondequoit 
N. Y. V. Board of Zoning Appeals of 
'Town of Irondequoit 127 N.Y.S.2d 
502, 205 Misc. 618. 

Syosset Holding Corp. v. 
.Schlimm, 159 N.T.S.2d 88, modlfied 
on other grounds, 164 N.T.S.2d 890, 
4 App.Div. 2d 766. 

Mosher v. Crowley, 110 N.T.S.2d 
626—Court Boulevard v. Board of 
Standards and Appeals of City of 
New York, 72 N.Y.S.2d 763. 
iPa.—^Appeal of Bdwards, 140 A.2d 
110, 392 Pa. 188—Moyerman v. 

Glanzberg, 138 A.2d 681, 391 Pa. 
387—Richman v. Philadelphia Zon- 
ing Bd. of Adjustment, 137 A.2d 
280, 391 Pa. 254—Smolow v. City 
of Philadelphia Zoning Bd. of Ad¬ 
justment, 137 A,2d 251, 391 Pa. 71 
—^Appeal of Michener, 115 A.2d 367, 
382 Pa. 401. 

Schaub V. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A. 
2d 292, 180 Pa.Super. 106. 

McConaghy's v. Haverford Tp. 
Board of Adjustment Ordinance, 
Com.PL, 31 DeLCo. 120—Appeal of 
. Sloan, Com.Pl., 80 Del.Co. 666— 
jPrice ,v.-Ches^r Zoning Board of 


Appeals, Com.Pl., 30 DeLCo. 478— 
In re Zoning Bd., Herman Appeal, 
Com.Pl., 26 Leh.L.J. 362—^Appeal 
of Jehovah*s Witnesses, Co., 103 
Pittsb.Leg.J. 489. 

S.C.—Gorpns Juris Seenndiim quoted 
in. Application of Groves, 85 S.E. 
2d 708, 711, 226 S.C. 459. 

“Bconomlc distress is unavailing in 
a case of this kind where, for ali 
that appears, it may be a burden 
commonly shared by other owners in 
the district.” 

Mass.—^Real Properties v. Board of 
Appeal of Boston, 65 N.E.2d 199, 
201, 319 Mass. 180. 

Oppressiveness to applioan.t’8 prop- 
erty 

In order to Justify a variance, cir- 
cumstances must be peculiarly op- 
pressive to applicant*s property. 

Del.—^Application of Bmmett S. Hick- 
man Co., 108 A.2d 667, 10 Terry 
73—Searles v. Darling, 83 A.2d 96, 
7 Terry 263. 

AdaptabUlty of property to permitted 
use 

(1) Situation or conditlon of 
property is not to be deemed ex- 
traordlnary and exceptional, or to 
impose undue hardshlp on owner 
wlthin intendment of statute allowing 
granting of variances, If, viewed in 
setting of its environment, property 
may reasonably be adapted to a per¬ 
mitted use. 

N.J .—Preye v. Board of Adjustment 
of North Bergen Tp., 91 A.2d 697, 
22 NJ.Super. 161. 

(2) Under statute permltting var¬ 
iance where, by reason of exceptional 
topographic conditions, application of 
zoning regulation would resuit in un¬ 
due hardship, a situation or condi¬ 
tlon of a piece of property is not to 
be deemed extraordinary and excep¬ 
tional and to impose undue hardshlp 
on owner If, viewed in setting of its 
environment, property may reason¬ 
ably be adapted to a permitted use. 
N.J.—^Rexon v. Board of Adjustment 

of Borough of Haddonfleld, 89 A. 
2d 233, 10 N.J. 1. 

Changes in. neighbozhood which 
could support change in zoning ordi¬ 
nance do not necessarily support 
variance for benefit of one property 
owner therein. 

Mass.—^Reynolds v. Board of Appeal 
of Springfleld, 140 N.B.2d 491, 335 
Mass. 464. 

Effeet of azaexkdment 
Amendment of 1948 to statute au- 
thorizing municipal board of adjust¬ 
ment to grant a variance on gn:‘ound 
of undue hardship did not obviate 
necesslty of applicant showlng that 
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his land is uniquely aftected by ordi¬ 
nance. 

N.J.—^Lumund v. Board of Adjust¬ 
ment of Borough of Rutherford, 73 
A.2d 646, 4 N.J. 577. 

50. Md.—Gleason v. Keswick Imp. 
Ass’n, 78 A.2d 164, 197 Md. 46— 
Easter v. Mayor and City Council 
of Baltlmore, 73 A.2d 491, 196 Md. 
395. 

N.J.—^Lumund v. Board of Adjust¬ 
ment of Borough of Rutherford, 73 
A.2d 646, 4 N.J. 677. 

Tzeses v. Board of Trustees of 
Village of South Orange, 91 A.2d 
689, 22 N.J.Super. 45—Ackerman 
V. Board of Com’rs of Town of 
Belleville, 62 A.2d 476, 1 N.J.Super. 
69. 

N.T.—^Taxpayers* Ass*n of South 
East Oceanslde v. Board of Zon¬ 
ing Appeals of Town of Hemp¬ 
stead, 93 N.E.2d 646, 301 N.T. 215 
—Clark V. Board of Zoning Appeals 
of Town of Hempstead, 92 N.E.2d 
903, 301 N.Y. 86, motion denied 95 
N.B.2d 44, 301 N.T. 681, certiorari 
denied Board of Zoning Appeals of 
Town of Hempstead v. Clark, 71 S. 
Ct 498, 340 n.S. 933, 95 L.Ed. 673. 

Lathrop v, Periola, 93 N.T.S.2d 
668 , 276 App.Div. 860. 

Pa.—^Appeal of Edwards, 140 A.2d 
110, 392 Pa. 188. 

Schaub V. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A. 
2d 292, 180 Pa.Super. 106. 

Hlnton V. Zoning Bd. of Adjust¬ 
ment, 88 P€L Dist. & Co. 265. 

Cella V. Schaefer, Com.Pl., 43 DeL 
Co. 28—Appeal of McLaughlin, 
Com,Pl. 42 DeLCo. 388—^Appeal of 
Jehovah*s Witnesses, Co., 103 
Pittsb.L.eg.J. 489. 

Conditioiui rehdezliig property uu 

snltable for residential nse 
An application for permission to 
put property zoned as residential to 
a nonconforming use is properly de¬ 
nied where conditions which render 
appllcant*s property unsuitable for 
residential use are general and not 
confined to such property, remedy 
being by revislon of general regula¬ 
tion and not by granting special prlv- 
ilege of a variatlon to single owners. 
N.J.—^Beck V. Board of Adjustment 
of City of East Orange, Essex 
County, 83 A.2d 720, 16 N.J.Super. 
664. 

£aok of partlcnlar bnslness Ui town 
Zoning board of appeals had no 
power to grant variance solely on 
ground that the lack of type of busi- 
ness sought to be conducted worked 
a hardshlp on town as a whole. 

Conn.—^Pinch v. Montanarl, 124 A.2d 
214, 143 Conn. 642. 
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of property.51 General hardship is relievable only 
by a revision of the general nile of the zoning ordi- 
nance, a local leg^slative process, or the judicial 
process,52 or by an attack on the constitutionality 
of the ordinance,^^ or a change in the regulation.^^ 

§ 292.-Self-Created Hardship; 

Prior Bhiowledge 

Except for area restrictions, a varlance will not be 


granted for a seif-created or seif-inflfcted hardship. 
Where property Is purchased with knowledge of use re- 
strictlons thereon, a claim of varlance on the ground of 
hardship wlll generally be denied or looked on with much 
disfavor. 

Except for area restrictions,^^ a self-created or 
self-inflicted hardship may not be made the basis for 
a variance or for a claim thereof;^® the hardship 
complained of must arise directly out of the applica- 
tion of the ordinance to circumstances or conditions 


51- Md.—Sugar v. North Baltlmore 
MCethodlst Protestant Church, 166 
A. 703, 164 Md. 487. 

N.J*.—^Tzeses v. Board of Trustees of 
Vlllage of South Orange, 91 A.2d 
588, 22 N.J.Super. 45. 

N.T.—Clark v. Board of Zoning Ap- 
peals of Town of Hempstead, 92 
N.B.2d 903, 301 N.Y. 86, motlon de¬ 
nied 96 N.B.2d 44. 301 N.Y. 681, 
certiorari denied Board of Zoning 
Appeals of Town of Hempstead v. 
Clark, 71 S.Ct. 498, 340 U.S. 933, 
96 L.Bd, 673—Otto v. Steinhilber, 
24 N.E.2d 861, 282 N.Y. 71, reargu- 
ment denied 26 N.B.2d 811, 282 N. 
.Y. 681—^Arveme Bay Const Co. v. 
Thatcher, 16 N.E.2d 587, 278 N.Y. 
222, 117 A.L.H. 1110—^Levy v. 

Board of Standards and Appeals of 
City of New York, 196 N.B. 284, 267 
N.Y. 347. 

Ostrove v. Cohen, 68 N.Y.S.2d 
900, 269 App.Div. 1054, appeal de¬ 
nied 60 N.Y.S. 295. 270 App.Div. 818. 

481 Fifth Ave. Corp. v. City of 
New York, 55 N.Y.S.2d 203, 184 
Misc. 1001, modlfled on other 
grounds 59 N.Y.S.2d 26, 270 App. 
Div. 241, afBrmed 68 N.E,2d 877, 296 
N.Y. 688—Spadafora v. Ferguson, 
48 N.Y.S.2d 698, 182 Misc. 161, 
afflrmed 60 N.Y.S.2d 408, 268 App. 
Div. 820. 

Bronxvllle Associates v. Brady, 
36 N.Y.S.2d 308--Hllton v. Board 
of Appeals of City of Geneva, 18 
N.Y.S.2d 218. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 128, 
226 N.C. 107, 168 AL.R. 1. 

Pa.—^McConaghy’s v. Haverford Tp. 
Board of Adjustment Ordinance, 
Com.PL, 31 DeLCo. 120—^Appeal of 
Sloan, Gom.Pl., 80 DeLCo. 555— 
Price V. Chester Zoning Board of 
Appeals, Com.Pl., 80 DeLCo. 478— 
Appeal of Felice, Com.PL, 66 
Montg. Co. 62. 

“No administrative body may de- 
stroy the general scheme of a zoning 
law by granting special exemption 
from hardshlps common to ali." 
N.Y,—Clark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 
N.E.2d 908. 906, 301 N.Y. 86, mo- 
tion denied 95 N.E.2d 44, 801 N.Y. 
681, certiorari denied Board of 
Zoning Appeals of Town of Hemp¬ 
stead V. Clark. 71 S.Ct 498, 840 U.S. 
988, 96 luBd. 678. 


52. N.J.—Beim v. Morris, 103 A2d 
361, 14 N.J. 629—^Lumund v. Board 
of Adjustment of Borough of Ruth- 
erford, 73 A2d 645, 4 N.J. 677. 

53. N.Y.—Application of Graham, 
166 N.Y.S.2d 164, 7 Misc.2d 34. 

54. N.J.—^Tzeses v. Board of Trus¬ 
tees of Vlllage of South Orange, 
91 A2d 588, 22 N.J.Super. 46— 
Becdc V. Board of Adjustment of 
City of East Orange, Essex County, 
83 A.2d 720, 16 N.J.Super. 554— 
Lumxmd v. Board of Adjustment 
of Borough of Rutherford, 69 A 
2d 361, 6 N.J.Super. 474, afflrmed 
73 A2d 646, 4 N.J. 677. 

N.Y.—^Taxpayers’ Ass'n of South 
East Oceanslde v. Board of Zon¬ 
ing Appeals of Town of Hemp¬ 
stead, 93 N.E.2d 645, 301 N.Y. 216 
—Clark V. Board of Zoning Appeals 
of Town of Hempstead, 92 N.E.2d 
908, 801 N.Y. 86, motlon denied 96 
N.E.2d 44, 301 N.Y. 681, certiorari 
denied Board of Zoning Appeals of 
Town of Hempstead v. Clark, 71 
S.Ct 498, 340 U.S. 933, 96 L.Bd. 673. 

Miller v. Silver, 105 N.Y.S.2d 474, 
278 App.Dlv. 962. 

Application of Graham, 166 N.Y. 
S.2d 154, 7 Misc.2d 34. 

Mosher v. Crowley, 110 N.Y.S. 
2 d 626. 

Pa—Schaub v. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A2d 
292, 180 PaSuper. 106. 

Hinton v. Zoning Bd. of Adjust¬ 
ment, 88 Pa Dist & Co. 265. 

55. N.Y.—293 North Broadway Corp. 
V. Lange, 126 N.Y.S.2d 374, 282 
App.Div. 1066. 

Feldman v. Nassau Shores Es- 
tates, Inc., 172 N.Y.S.2d 769— 
Lehrer v. Miehaelis, 171 N.Y.S. 2d 
679. 

56. Fla.—Josephson v. Autrey, 96 
So.2d 784. 

Minn.—^Newcomb v. Teske, 30 N.'W.2d 
364, 225 Minn. 223. 

N.J.—^Ranney v. Istituto Pontificio 
Delie Maestre Filippini, 119 A2d 
142, 20 N.J. 189—Cobble Close 
Farm v. Board of Adjustment of 
Middletown Tp., 92 A2d 4, 10 N.J. 
442. 

Deer-Glen Estates v. Board of 
Adjustment and Appeal of Bor¬ 
ough of Fort Lee, 121 A2d 26, 39 
N.J.Super. 380—^Peterson v. Board 
of Adjustment of Town of Mont- 
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clair, 73 A2d 69, 7 N.J.Super. 282. 
N.Y.—Thomas v. Board of Standards 
and Appeals of City of New York 
33 N.Y.S.2d 219, 263 App.Div. 352, 
reversed on other grounds 48 N.E. 
2d 284, 290 N.Y. 109. 

Freeman v. City of Yonkers, 129 
N.Y.S.2d 708, 205 Misc. 947. 

Lehrer v. Miehaelis, 171 N.Y.S. 
2d 679—Cunningham v. Planning 
Bd. and Bd. of Appeals of Town of 
Brighton, 167 N.Y.S.2d 698, modi- 
fled on other grounds, 164 N.Y.S. 
2d 601, 4 A.D.2d 313—Hepner v. 
Zoning Bd. of Appeals of City of 
Mt. Vemon, 162 N.Y.S.2d 984. 

Pa.—^Appeal of Hood, 6 Pa Dist. & 
Co.2d 275, 72 Montg.Co. 12. 

Schmalz v. Buckingham Tp. Bd. 
of Adjustment, Com.PL, 6 Bucks 
Co. 286, reversed on other grounds 
132 A2d 233, 389 Pa 296—Sturm 
& Co. V. Zoning Bd. of Adjustment, 
Com.PL, 5 Bucks Co. 193—Appeal 
of McLaughlin, Com.PL, 42 DeLCo. 
388. 

R.I.—Caccla v. Zoning Bd. of Review 
of City of Providence, 113 A2d 870. 
Sardshlp dellberately or ignorantly 
Incnrred 

Self-created or self-inflicted hard¬ 
ship, dellberately or ignorantly in- 
curred, afCords no basis for special 
treatment under zoning regulatlons. 
N.Y.—Sherwood Realty Corp. v. Fer- 
iola 82 N.Y.S.2d 506, 193 Misc. 194. 
Stevens v. Connor, 120 N.Y.S. 345. 
Beckless oonduct 

Difflculties and hardships for 
which a zoning variance will be 
granted do not include those occa- 
sioned solely by reckless conduct of 
him who seeks variation. 

Conn.—^Misuk v. Zoning Bd. of Ap¬ 
peals of City of Meriden, 86 A.2d 
180, 138 Conn. 477. 

One who has contlnned oosstme- 
tlon. of building after it has been 
seriously questloned whether plan of 
construction compiles with zoning 
ordinance cannot ordinarily secure a 
variance on basis of his self-inflicted 
hardship. 

Pa.—^Kovaes v. Board of Adjustment 
of Ross Tp., 95 A2d 350, 173 Pa. 
Super. 66. 

Construction too near lot Unes 
Where building inspector refused 
certifleate of occupancy on ground 
that building was constructed too 
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beyond the control of the party involved.^^ So, a 
hardship which has been willfully and intentionally 
created does not justify the grant of a variance.^s 

Prior kfiowledge of exMng zoning restrictionis 
has been held a material element in determining the 
existence of hardship,although not conclusive.®® 
Under other authority, the question whether an ap¬ 
plicant is entitled to a variance because of the hard- 
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ship flowing from a literal application of the ternis 
of the ordinance is in no way dependent on his 
knowledge or lack of knowledge of the existence of 
zoning restrictions affecting the land.®i 

So, one who purchases property with knowledge 
of use restrictions thereon will generally not be per- 
mitted to claim special or unnecessary hardship,®^ 
although there is authority to the contrary effect.^^ 


near lot Unes, hardship resultlng 
was, under clrcumstances, self-lm- 
posed or self-created, and not one 
imposed by zoning ordinance, as con- 
templated by statutory proYlslon au- 
thorizing variance. 

N‘.J.—^Deer-Glen Estates v. Board of 
Adjustment and Appeal of Bor- 
ough of Fort Lee, 121 A.2d 26, 39 
N.J.Super. 880. 

ConversioiL to prohlblted use 
One who buys a property whjlch Is 
at the time, devoted to a permissible 
use, cannot create a hardship for 
hlmself by attempting to convert It 
to another use which he knew at the 
time of his purchase was not allowed 
in Its ezistlng conditlon. 

Pa.—^Brodsky v. McShain, 71 Pa. Dist. 
& Co. 595. 

Bule of self-imposed hardship was 
InappUeable to an area restrlctlon, 
and therefore, determlnatlon of zon¬ 
ing board of appeals allowing var¬ 
iance from area restrlctlon in its 
zoning ordinance was proper, not- 
withstanding fact that applicant for 
variance obtained title to his prem- 
ises subsequent to adoption of zon¬ 
ing ordinance in question. 

N.T. —Gaplnskl v. Zoning Bd. of Ap¬ 
peals of Town of Oheektowaga, 162 
]Sr.T.S.2d 945, 3 A.D.2d 976, appeal 
dismissed 145 N.E.2d 878, 3 N.T. 
2d 920, 167 N.T.S.2d 936. 

57. Conn.—^McMahon v. Board of 
Zoning Appeals of City of New Ha- 
ven, 101 A.2d 284, 140 Conn. 433. 

N.J.—Deer-Glen Estates v. Board of 
Adjustment and Appeal of Bor- 
ough of Fort Lee, 121 A.2d 26, 39 
N.J.Super. 880. 

58. Pa.—^Moyerman v, Glanzberg, 
138 A.2d 681, 391 Pa. 387. 

Baronolf v. Zoning Bd. of Ad¬ 
justment, Com.Pl., 4 Bucks Co. 277, 
reversed on other grounds 122 A. 
2d 65, 385 Pa. 110. 

59. N.J.—Stolz V. Ellenstein. 81 A.2d 
476, 7 N.J. 291—^Lumund v. Board 
of Adjustment of Borough of Ruth- 
erford, 73 A.2d 545, 4 N.J. 577. 

Preye v. Board of Adjustment of 
North Bergen Tp., 91 A.2d 597, 22 
NJ.Super. 161. 

Ballef that use wonJd be valid 
Where landowners knew of zoning 
plan when they constructed thelr 
garage, their ostensible bellef that 
contemplated use thereof would not 
be violative of zoning regulations 
101 C.J.S.-^8 


could not be elevated to dignity of 
proof of special reasons for grant 
of variance, Including alleged undue 
hardship in legal sense. 

N.J.—^Dolan v. De Capua, 109 A.2d 
615, 16 N.J. 599. 

60. N.J.—Lumund v. Board of Ad¬ 
justment of Borough of Ruther- 
ford, 73 A.2d 545, 4 N.J. 677. 

Esoape olause 

Fact that petitioner seeking a vari¬ 
ance purchased property under an 
agreement of sale containing an es- 
cape clause in event that proposed 
use was disallowed did not Justify 
dlsallowance of variance, since pur- 
chaser stood in same position as le¬ 
gal owner in seeking varianca 
Pa.—0’Nelll V. Philadelphia Zoning 
Bd. of Adjustment, 120 A.2d 901, 
384 Pa. 379. 

61. R.L—^Denton v. Zoning Bd. of 
Review of City of Warwlck, 133 A. 
2d 718. 

62. Conn.—Spalding v. Board of 
Zoning Appeals of City of New 
Haven, 137 A.2d 766, 144 Conn. 719. 

N.Y,—Clark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 
N.E.2d 903, 301 N.T. 86, motlon de- 
nled 95 N.E.2d 44, 301 N.T. 681, 
certiorari denied Board of Zoning 
Appeals of Town of Hempstead v. 
Clark, 71 S.Ct. 498, 340 U.S. 933, 96 
L.Bd. 673. 

0’Brlen Transfer & Storage Co. 
V. Incorporated Village of Great 
Neck, 162 N.T.S.2d 588, 2 A.D.2d 
690—293 North Broadway Corp. v. 
Lange, 126 N.Y.S.2d 374, 282 App. 
Div. 1056—^Long Island Lighting 
Co, V. Incorporated Village of Bast 
Rockaway, 110 N.T.S.2d 884, 279 
App.Div. 926, reargument amd ap¬ 
peal denied 113 N.Y.S.2d 241, 279 
App.Div. 1023, afflrmed 110 N.E.2d 
743, 304 N.Y. 932, reargument de¬ 
nied 112 N.E.2d 861, 306 N.Y. 788. 

North Titus Residential Ass*n 
of Irondequoit, N. T. v. Board of 
Zoning Appeals of Town of Iron¬ 
dequoit, 127 N,T.S.2d 602, 206 Misc. 
618—^Union Free School Dist. No. 
14 of Town of Hempstead, Nassau 
County V. Village of Hewlett Bay 
Park, 102 N.Y.S.2d 81, 198 Misc. 
932, afflrmed 103 N.Y.S.2d 831, 278 
App.Div. 706. 

Cunnlngham v. Planning Bd. and 
Bd. of Appeals of Town of Bright- 
on, 157 N.Y.S.2d 698, modified on 
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other grounas 164 N.T.S.2d 601, 4 
A.D.2d 813—Hepner v. Zoning Bd. 
of Appeals of City of Mt. Vemon, 
162 N.Y.S.2d 984—^Vernon Park 
Realty v. City of Mount Vemon, 
122 N.T.S.2d 78, afflrmed 125 N.Y. 
S.2d 112, 282 App.Div. 890, appeal 
denied 126 N.Y.S.2d 200, 282 App. 
Div. 968, and appeal denied 117 
N.E.2d 919, 306 N.Y. 746, afflrmed 
121 N.E.2d 617, 307 N.Y. 493— 
Application of Wender, 89 N.T.S.2d 
41. 

Pa.—Appeal of Michener, Com.Pl., 41 
DeLCo. 208, afflrmed 115 A.2d 367, 
382 Pa. 401—^Appeal of Deiter, 
Com.Pl., 58 Lack.Jur. 86—Appli¬ 
cation of Cities Service Oil Co., 
Co., 104 Pittsb.Leg.J. 201. 

“One who acquires property In- 
tending to circumvent the use re¬ 
strictions of a zoning ordinance does 
so at his flnancial perii.” 

Pa.—Appeal of Edwards, 140 A.2d 
110, 118, 892 Pa. 188. 

XhtentloiL to apply for variance 

(1) Where one purchases realty 
with intention to apply for variance, 
he cannot contend that restrictions 
cause hlm such peculiar hardships 
that entitles him to special privUeges 
which he seeks. 

Md.—Gleason v. Keswlck Imp. Ass^n, 
78 A.2d 164, 197 Md. 46. 

(2) Thls is universally recognized 
rula 

Ky.—Arrow Transp. Co. v. Planning 
and Zoning Commission of City ol 
Paducah and Municipal Area, Mc- 
Cracken County, 299 S.W.2d 95. 
BCotlve of landowners, who ac- 
quired property fully cognizant of 
use restrictions, to make a more 
profittable use of lands than conform- 
ance to use and regulatlon would 
permlt, in order to serve their own 
private business and Interests at 
time, was not an adequate ground for 
a variance. 

N.J.—^Beirn v. Morris, 103 A.2d 861, 
14 N.J. 629. 

63. R.I.—School Committee of City 
of Pawtucket v. Zoning Bd. of Re¬ 
view of City of Pawtucket, 183 A. 
2d 734. 

Area restrlctlon 

Rule does not apply to a variance 
of an area restrlctlon. 

N.Y.—293 North Broadway Corp. v. 
Lange, 126 N.Y.S.2d 874, 282 App. 
Div. 1066. 
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Such a purchase is not conclusive in determining 
the existence of a hardship,®^ but such knowledge is 
a material element, or a circumstance, to be consid- 
ered,^5 and weighs heavily against the claim.66 An- 
other view is that an application by such a purchas- 
er for a variance is not altogether foreclosed, but 
is looked on with much disfavor.®*^ 

§ 293.-Single Owner^s Profit or 

Disadvantage 

While they are elementa which may be considered, 
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advantage or disadvantage to a alngle owner of prop- 
®rty, In property value or Income, resuiting from the 
application of zoning reatrictions, ordinarlly doea not 
Justify a variance, nor doea the fact that it wouid be 
convenient for him. 

Although it is an element in the situation which 
is entitled to fair and care fui consideration,®^ mere 
disadvantage in property value or income, or both, 
to a single owner of property, resuiting from ap¬ 
plication of zoning restrictions, ordinarily does not 
warrant relaxation in his favor on the ground of 
practical difficulty or unnecessary hardship;®® and 


Feldman v. Nassau Shores Es- 
tate.s, Inc., 172 N.T,S.2d 769. 
xrse of eontlffaons property 
Doctrina did not apply where in- 
tervenor seeking a variance was en- 
saared in lawful use of property con- 
tlguous to subject land prior to ac- 
QLUisition thereof and where he was 
compelled, by limitation of that con- 
tigruous land and because of its loca- 
tion in a residentlal district, to seek 
a way out of its plight occasioned 
by such limltations. 

N.Y.—^Bobrowskl v. Feriola, 163 N.Y. 
S.2d 167, 2 A.D.2d 708. 

64. N.J. —^Ardolino v. Board of Ad- 
Justment of Borough of Florham 
Park, 130 A.2d 847, 24 N.J. 94— 
Cobble Close Farm v. Board of Ad- 
Justment of Mlddletown Tp., 92 
A.2d 4, 10 ISr.J. 442. 

Bierce v. Gross, 135 A.2d 661, 47 
N.J.Super. 148—^Tzeses v. Board of 
Trustees of Vlllage of South Or- 
an^re, 91 A.2d 588, 22 N.J.Super. 46. 

65. N.J.—^Ardollno v. Board of Ad- 
justment of Borou^h of Florham 
Park, 130 A.2d 847, 24 N.J. 94— 
Beim v. Morris, 103 A.2d 861, 14 
N.J. 629. 

Tzeses v. Board of Trustees of 
Yillage of South Orange, 91 A.2d 
588, 22 NJ.Super. 46. 

Sa\}divl8lon of property 
Fact that property owner, who was 
an attorney, had prior knowledgre of 
exlstingr zoning ordinance which 
wouid make it impossible for him to 
subdivide property which he pur- 
chased, to permit erection of two 
homes, was material element to be 
consldered in determining existence 
of hardship on later application for 
variance, but such prior knowledge 
was not conclusive. 

N.J.—-Bierce v. Gross, 136 A.2d 661, 
47 NJ.Super. 148. 

66. N.J.—-Ardolino v. Board of Ad- 
justment of Borough of Florham 
Park, 130 A.2d 847, 24 N.J. 94— 
Cobble Close Farm v. Board of Ad- 
justment of Middletown Tp., 92 A. 
2d 4, 10 N.J. 442. 

67. Del.—Searles v. Darllng, 83 A.2d 
96, 7 Terry 263. 

Evalnatlng extent of injnzy 
Fact that a landowner acQuires 


property after zoning ordinance is in 
full force and effect, although not 
precluding him from attacking valid- 
ity of such ordinance, wlll weigh 
heavily against him in evaluating ex¬ 
tent of injury to his property. 
U.S.—Kroeger v. Stahl, C.AN.J.. 248 
F.2d 121. 

Hardship held sliown. 

(1) Generally. 

N.J.—Roberts v. Board of Adjust- 
ment of Borough of Fort Lee, 61 
A.2d 896, 1 NJ.Super. 29. 

(2) Where, in hands of its then 
owner at time of adoption of new 
zoning restrictions, lot, which could 
not comply with the new frontage 
restrictions adopted, was entitled to 
variance on ground of undue hard¬ 
ship, plaintiffs who subseauently 
purchased lot, increased frontage, 
and, in good faith, severed lot from 
adjoining land, wouid be entitled to 
a variance, but bullding permit 
shouM not Issue in absence of show- 
ing that construction wouid not ad- 
versely aifect municipality^s rights 
in drainage easement. 

N.J.—Ardolino v. Board of Adjust- 
ment of Borough of Florham Park, 
130 A.2d 847, 24 N.J. 94. 

Owners not estopped to ohtain vail. 
anca 

Owna*s of land accessible from 
Public Street only by means of pas- 
sageway thlrty-four feet wide were 
not estopped to obtain a variance to 
permit its practical and economic use 
by reason of fact that they purchased 
property subject to restrictions of 
zoning ordinance preventing such use, 
where such property was detached 
from land abutting on public Street 
and came Into separate ownership 
before adoption of ordinance, at a 
time when use for which variance 
was sought wouid have been permis- 
sible under then applicable zoning 
ordinance. 

N.J.—Schaible v. Board of Adjust- 
ment, 49 A.2d 60, 134 N.J.Law 478. 

68. Conn.—^First Nat. Bank & Trust 
Co. of Port Chester, N. Y., v. Zon¬ 
ing Board of Appeals of Greenwlch, 
10 A.2d 691, 126 Conn. 228. 

Mass.—^Phillips v. Board of Appeals 
of Bullding Department of City of 
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Springfleld, 190 NB. 601, 286 Mass. 
469. 

S.C.—Oorpns juris seouxLdnm guoted 
in Application of Groves, 86 S.E.2d 
708, 710, 226 S.C. 459. 

69. Conn.—Culinary Institute of 
America v. Board of Zoning Ap¬ 
peals of City of New Haven, 121 A 
2d 637, 143 Conn. 267—Llbby v. 
Board of Zoning Appeals of City of 
New Haven, 118 A.2d 894, 143 
Conn. 46—^Talmadge v. Board of 
Housing Appeals of City of New 
Haven, 109 A2d 253, 141 Conn. 639 
—^Plumb V. Board of Zoning Ap¬ 
peals of City of New Haven, 108 
A2d 899, 141 Conn. 699—^Rafala v. 
Zoning Bd. of Appeals of City of 
Hartford, 62 A2d 337, 136 Conn. 
142—^Delaney v. Zoning Bd. of Ap¬ 
peals of City of Hartford. 66 A2d 
647, 134 Conn. 240—Stavola v. 

Bulkeley, 66 A.2d 645, 134 Conn. 
186—^Devaney v. Board of Zoning 
Appeals of City of New Haven, 46 
A2d 828, 132 Conn. 537—Benson v. 
Zoning Board of Appeals of City of 
Hartford, 27 A2d 389, 129 Conn. 
280—First Nat. Bank & Trust Co. 
of Port Chester, N Y., v. Zoning 
Board of Appeals of Greenwich, 10 
A2d 691, 126 Conn. 228—^Levine v. 
Board of Adjustment of City of 
New Britain, 7 A.2d 222, 126 Conn. 
478—Grady v. Katz, 1 A2d 137, 124 
Conn. 525—^Piccolo v. Town of 
West Haven, 181 A 616, 120 Conn. 
449—Comley v. Boyle, 162 A 26, 
116 Conn. 406—Thayer v. Board ef 
Appeals of City of Hartford, 157 
A 273, 114 Conn. 16. 

Mass.—^Blackman v. Board of Ap¬ 
peals of Bamstable, 136 N.E.2d 198, 
334 Mass. 446—^Real Properties v. 
Board of Appeal of Boston, 66 NE. 
2d 199, 319 Mass. 180—Phillips v. 
Board of Appeals of Building De¬ 
partment of City of Springfleld, 190 
N.B. 601, 286 Mass. 469—Prusik v. 
Board of Appeal of Building De¬ 
partment of City of Boston, 160 N 
B. 312, 262 Mass. 451. 

NH.—St. Onge v. City of Concord, 63 
A.2d 221, 96 NH. 306. 

N.J.—Berdan v. City of Paterson, 62 
A.2d 680, 1 N.J. 199. 

Oliva V. City of Garfleld, 60 A 
2d 628, 137 N.J.Law 476, aflarmed 
62 A2d 673, 1 N.J. 184—Siebold 
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it is not sufficient to show that the applicant will be 
inconvenienced if the variance is not granted.'^® 
Although the fact is an element entitled to consid- 
eration/i a variance is not warranted on the ground 
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that the owner would find it more profitable or con¬ 
venient to put his property to a nonconfonning or 
prohibited use ;72 variances are not granted on the 


V. Mayfleld, 57 A.2d 248, 136 N.J. 
Law 512—Scaduto v. Town of 
Bloomfleld, 20 A.2d 649, 127 N.J. 
Law 1—^Brandon v. Board of 
Com’rs of Town of Montclair, 11 A. 
2 d 304, 124 N.J.Law 135, afflrmed 
15 A.2d 698, 126 N.J.Law 367. 

N.T.—^Toung Women’s Hebrew Ass*n 
V. Board of Standards and Appeals 
of City of New York, 194 N.B. 751, 
266 N.Y. 270, reargument denied 
196 N.E. 376, 266 N.Y. 672, appeal 
dismlssed Gelkam Realty Corpora¬ 
tion V. Young ■Women’s Hebrew 
Ass’n, 66 S.Ct. 109, 296 U.S. 637, 80 
L.Ed. 382. 

Seinfeld v. Murdock, 20 N.Y.S.2d 
464, 269 App.Div. 694, reargument 
denied 21 N.Y.S.2d 610, 269 App. 
Div. 1074, afflrmed 34 N.E.2d 488, 
285 N.Y. 718—^Aberdeen Garage v. 
Murdock, 16 N.Y.S.2d 66, 257 App. 
Div. 646, afflrmed 28 N.E.2d 46, 283 
N.Y. 650—Joyce v. Dobson, 8 N.Y. 
S.2d 768, 265 App.Div. 348—Tenlan 
Realty Corporation v. Board of 
Standards and Appeals of City of 
New York, 296 N.Y.S. 740. 261 App. 
Div. 311, afflrmed 12 N.E.2d 692, 
276 N.Y. 694. 

Sherwood Realty Oorp. v. Perio- 
la, 82 N.Y.S.2d 606, 198 Misc. 194. 

Reisberg v. Board of Standards 
and Appeals of New York City, 81 
N.Y.S,2d 611—Court Boulevard v. 
Board of Standards and Appeals 
of City of New York, 72 N.Y.S.2d 
763. 

Okl.—^American 011 & Reflning Co. v. 
Beveridge, 68 P.2d 337, 177 Okl. 
203. 

Pa.—^Pineus V. Power, 101 A.2d 914, 
376 Pa. 176. 

Cllne V. Nether Provldence Tp. 
Bd. of Adjustment, Com.Pl., 33 Del. 
Co. 293—In re Radnor Tp. Zoning 
Ordinance, Com.Pl., 31 Del.Co. 330 
—^Price V. Chester Zoning Board of 
Appeals, Coin.Pl., 30 Del.Co. 478 
—^Appeal of Continental Motor 
Sales, Com.Pl., 31 North.Co. 260. 

R. I.—^DAcchloli v. Zoning Bd. of Re- 
view of City of Cranston, 60 A.2d 

707, 74 R.I. 327. 

S. C.—Ooxpus Jnxis secnadirm qaotad 
ia. Application of Groves, 86 S.B.2d 

708, 710, 226 S.C. 469. 

70. La-—State ex rei. Latter v. 
Board of Zoning Adjustments of 
City of New Orleans, App., 94 So.2d 
138. 

Md.—Camey v. City of BaJtlmore, 93 
A.2d 74, 201 Md. 130. 

HanflUng buslness witk greater ease 
Fact that proposed building, whlch 
was enlargement of present building, 
would enable applicant for building 
permlt to handle present buslness 


with greater ease, dld not require 
that board of zoning appeals grant 
a variance on ground of hardship. 
N.Y.—McNelce v. Rlchter, 88 N.Y.S. 
2d 781. 

71. S.C.—^Application of Groves, 86 
S.E.2d 708, 226 S.C. 459. 

72. Ala.—Moore v. Pettus, 71 So.2d 
814, 260 Ala. 616. 

111.—Welton v. Hamllton, 176 N.E. 
333. 344 111. 82. 

Md.—^HofCman v. Mayor and City 
Council of Baltimore, 79 A.2d 367, 
197 Md. 294—Gleason v. Keswick 
Imp. Ass’n. 78 A.2d 164, 197 Md. 
46—^Easter v. Mayor and City 
Council of Baltimore, 73 A.2d 491, 
195 Md. 396. 

Mass.—^Brackett v. Board of Appeal 
of Building Department of City of 
Boston. 89 N.E.2d 966, 311 Mass. 
62—^Amero v. Board of Appeal of 
City of Gloucester, 186 N.E. 61, 
283 Mass. 46—^Prusik v. Board of 
Appeal of Building Department of 
City of Boston, 160 N.B. 312, 262 
Mass. 461. 

Mo.—'Wilson V. Douglas, App., 297 
S.W.2d 588. 

N.J.—^Moriarty v. Pozner, 121 A.2d 

627, 21 N.J. 199—Beirn v. Morris, 
103 A.2d 361, 14 N.J. 629—Home 
Builders Ass’n of Northern N. J. v. 
Borough of Paramus, 81 A2d 768, 
7 N.J. 336—Stolz V. Ellenstein, 81 
A2d 476, 7 N.J. 291—^Lumund v. 
Board of Adjustment of Borough of 
Rutherford, 73 A.2d 546, 4 N.J. 677 
—^Protomastro v. Board of Adjust¬ 
ment of City of Hoboken, 70 A2d 
873, 3 N.J. 494—Ramsbotham v. 
Board of Public Works of City of 
Paterson, 66 A.2d 748, 2 N.J. 131— 
Berdan v. City of Paterson, 62 A. 
2d 680, 1 N.J. 199. 

Barbaris! v. Board of Adjust¬ 
ment, 108 A.2d 164, 80 N.J.Super. 
11—^Preye v. Board of Adjustment 
of North Bergen Tp., 91 A.2d 697, 
22 N.J.Super. 161—^Tzeses v. Board 
of Trustees of Village of South 
Orange, 91 A2d 688, 22 N.J.Super. 
45—Scerbo v. Board of Adjustment 
of Jersey City, 67 A2d 472, 4 N.J. 
Super. 409—Crompton & Co. v. 
Borough of Sea Girt, 63 A2d 834, 1 
N.J.Super. 607—^Ackerman v. Board 
of Com’rs of Town of Belleville, 62 
A.2d 476, 1 N.J,Super. 69. 

Oliva V. City of Garfleld, 60 A.2d 

628, 137 N.J.Law 475, afflrmed 62 
A2d 673, 1 N.J. 184—Garden View 
Homes v. Board of Adjustment of 
City of Passaic, 67 A,2d 677, 137 
N.J.Law 44—Albright v. Johnson, 
60 A.2d 399, 136 N.J.Law 70—Na¬ 
tional Lumber Products Co. v. Pon- 
zio, 42 A.2d 763, 138 N.J.Law 95— 
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Peterson v. Mayor and Council of 
Borough of Palisades Park, 21 A. 
2d 777. 127 N.J.Law 190—Scaduto 
V. Town of Bloomfleld, 20 A.2d 649, 
127 N.J.Law 1—Brandon v. Board 
of Com’rs of Town of Montclair, 11 
A.2d 304, 124 N.J.Law 135, afflrmed 
15 A.2d 698, 126 N.J.Law 367. 

N.Y.—Otto V. Steinhilber, 24 N.E.2d 
861, 282 N.Y. 71, reargument denied 
26 N.E.2d 811, 282 N.Y. 681. 

Henry Steers, Inc., v. Rembaugh, 
20 N.Y.S.2d 72, 259 App.Div. 908, 
afflrmed 29 N.B.2d 934, 284 N.Y. 
621—Joyce v. Dobson, 8 N.Y.S.2d 
768, 266 App.Dlv. 348—Barrett v. 
Bedell, 7 N.Y.S.2d 987, 266 App.Div. 
874—^People ex reL Black v. Ran- 
dall, 5 N.Y.S.2d 40, 264 App.Div. 310 
—^People er rei. Santora v. Kreuter, 
1 N.Y.S.2d 879, 263 App.Div. 898 
—^New York & Richmond Gas Co. 
V. Connell, 272 N.Y.S. 916, 242 
App.Div. 691—Falvo v. Kerner, 226 
N.Y.S. 747, 222 App.Div. 289—Still- 
man v. Board of Standards and 
Appeals of City of New York, 226 
N.Y.S. 402, 222 App.Div. 19, af¬ 
flrmed 161 N.B. 197, 247 N.Y. 599, 
motion denied 162 N.B. 537, 248 
N.Y. 691. 

Sherwood Realty Corp. v. Ferio- 
la, 82 N.Y.S.2d 605, 193 Misc. 194— 
Pounds V. Walsh, 223 N.Y.S. 469, 
129 Misc. 676. 

Court Boulevard v. Board of 
Standards and Appeals of City of 
New York, 72 N.Y.S.2d 768. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 
128, 226 N.C. 107, 168 A.L.R. 1. 

Pa.—^Appeal of Edwards, 140 A.2d 
110, 392 Pa. 188—^Appeal of Mutual 
Supply Co., 77 A.2d 612, 366 Pa. 424 
—^Application for Certifleate of Oc- 
cupancy 600 Paximosa Ave., Eas- 
ton, 66 A.2d 226, 362 Pa. 116. 

Yancale v. Philadelphia Zoning 
Bd. of Adjustment, 68 Pa.Dist. & 
Co. 233. 

Cline v. Nether Provldence Tp. 
Bd. of Adjustment, Com.Pl., 33 Del. 
Co. 293—^Appeal of Deiter, Com.Pl., 
68 Lack.Jur. 85—^Dachino v. Plym- 
outh Tp., Com.Pl., 70 Montg.Co. 
198—^In re Application for Certifl¬ 
eate of Occupancy, Com.Pl., 32 
North.Co. 31—^Appeal of Continen¬ 
tal Motor Sales, Com.PL, 31 North. 
Co. 250—^Application of Cities Serv¬ 
ice Oil Co., Co., 104 Pittsb.Leg.J. 
201—Appeal of Valicenti, Com.Pl., 
94 Pittsb.Leg.J. 439. 

R.I.—^Berard v. Zoning Bd. of Revlew 
of Town of Barrington, 139 A2d 
867—^Fiske v. Zoning Bd. of Re¬ 
vlew of Town of Bast Provldence, 
50 A2d 66, 72 R.Z. 217, rehearlng 
denied 60 A.2d 779, 72 R.I. 217, 
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simple claim of economic advantage'^^ or economic j So, financial considerations alone cannot gov- 
loss.'^^ 1 Mere financial hardship, or loss,*^® or an op- 


—Strauss v. Zoning Bd. of Review 
of City of Warwlck, 48 A.2d 349, 72 
RL 107. 

S.C.—Corpus Juris Secuudum guoted 
in Application of Groves, 85 S.E.2d 
708, 711, 226 S.C. 469. 

Beason for mia 

Statute aims to conserve and not 
enhance property values. 

N.J.—^Albright v. Johnson, 50 A.2d 
399, 135 N.J.L.aw 70. 

W^are of a oommnnity wUl not 
he saozifloed for purpose of permit- 
tinsr most profltable use of premises. 
N.J.—Monmouth Lumber Co. v. 

Ocean Tp., 87 A.2d 9. 9 N.J. 64. 
SnZargrement of nonoonfonuln^ usa 
Fact that enlargement of noncon- 
formlngr use would be more profltable 
to plaintilf and no more harmful to 
neigrhborhood does not require allow- 
ance of a variance. 

N.J.—^Brandt v. Zoning Bd. of Ad- 
justment of Mount Holly Tp., 84 
A.2d 18, 16 N.J.Super. 118. 

Bental to ‘<choloa” tanant 

N.T.—^Ryback v. Murdock, 148 N.T.S. 

2d 322. 1 A.D.2d 132. 

Gain from naw btudness ia residan. 
tial dlstriot 

Mass.—Bverpure Ice Mfg. Co. v. 
Board of Appeals of Lawrence, 86 
N.K2d 906, 324 Mass. 483. 
irsa of hoosa as fonaral hoina , 
ruct that use of twenty-two-room 
dwelllng house as a funeral horne 
might be more profltable to owner, 
than use as a rooming house was 
not controlling on applicatlon of 
owner for a variance. 

N.J.—^Marrocco v. Board of Adjust- 
ment of City of Passaic, 68 A.2d 
470, 6 N.J.Super. 94. 

Dlvlsion lato two plots 
N.J.—^Bierce v. Gross, 135 A.2d 661, 
47 NJ.Super. 148. 

Dlflloulty In salllag; ezpeuse of 
maintenance 

<1) A zoning ordinance does not 
necessarily permlt each owner to 
make maximum use of his property, 
and even though it might become 
more dlfflcult for an owner to sell 
property because of nelghborhood 
changes, that would not furnish 
ground for grant of a variance. 

Pa.—Appeal of Michener, 115 A.2d 
367, 382 Pa. 401. 

(2> Mere fact that it was expen- 
sive to maintain as a residence a 
house located in a resldential zone, 
and that it would be diflicult to sell 
such house, was not sufflclent g;i*ound 
for granting a variance, since it 
merely established that it would be 
more profltable to put property to a 
commercial usa 

N.J.—Second Reformed Church v. 
Board of Adjustment of Borough 


of Freehold, 104 A.2d 703, 30 N.J. 
Super. 338. 

73, Del.—Searles v. Darllng, 83 A.2d 
96, 7 Terry 263. 

Pa.—^Appeal of Edwards, 140 A.2d 
110, 392 Pa. 188. 

In re Application for Certiflcate 
of Occupancy, Com.Pl., 32 North. 
Co. 31. 

“Economic advantage alone does 
not Justify a variance.” 

Del.—^Application of Bmmett S. 
Hickman Co.. 108 A.2d 667, 674, 10 
Terry 13. 

XUJuiy from business oompetition 
With respect to right to variance 
for zoning regulations, injury from 
business competition is generally 
considered damnum absque injuria. 
McLSS.—Circle Lounge & Grille v. 
Board of Appeal of Boston, 86 N. 
E.2d 920, 324 Mass. 427. 

XUorease of business 

(1) Generally. 

La.—State ex rei. I<atter v. Board 
of Zoning Adjustments of City of 
New Orleans, App., 94 So.2d 188. 

(2) A landowner in a strlctly resl¬ 
dential district who is permitted to 
operate a nonconformlng business 
may not thereafter Increase his busi¬ 
ness and then assert hardship as 
basis of variance permittlng installa- 
tlon of new facillties required as re¬ 
suit of increased business. 

N.J.—Gerkin v. Vlllage of Ridge- 
wood, 86 A.2d 275, 17 N.J.Super. 
472. 

74h N.T.—Sherwood Realty Corp. v. 
Feriola, 82 N.y.S.2d 605, 193 Mlsc. 
194. 

Pa.—Hinton v. Zoning Bd. of Adjust¬ 
ment, 88 Pa.DIst & Co. 265. 

Not deoislva faotor 
Conn.—^Longo v. Board of Zoning 
Appeals of Town of Milford, 122 
A,2d 784, 143 Conn. 396—Cullnary 
Institute of America v. Board of 
Zoning Appeals of City of New Ha- 
ven, 121 A.2d 637, 143 Conn. 267— 
Libby v. Board of Zoning Appeals 
of City of New Haven, 118 A2d 
894, 143 Conn. 46. 

Depxlvation of employment 
Where light Industrial activity was 
permitted in building in resldential 
zone on ground of nonconformlng 
use, granting of variance to permit 
conduct of heavy industrial machine 
shop could not be Justifled on ground 
that two hundred or more persons 
would be deprived of employment If 
variance were denied. 

N.J.—^Berdan v. City of Paterson, 62 
A2d 680, 1 N,J. 199. 

Beduetioa in attraotlveuess or val- 
ue is not sufficient to establlsh show- 
ing of unnecessary hardship required 
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to sustaln applicatlon for a variance 
or exception. 

N.J.—Oliva v. City of Garfleld, 60 A 
2d 628, 137 N.J.Law 475, affinned 
62 A2d 673, 1 N.J. 184. 

75, Conn.—^Plccirillo v. Board of Ap¬ 
peals on Zoning of City of Bridge- 
port, 90 A.2d 647, 130 Conn. 116. 
N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.B.2d 
128, 226 N.C. 107, 168 AL.R. 1. 

Pa.—Appeal of Mutual Supply Co. 
77 A2d 612, 366 Pa. 424—Applica¬ 
tion for Certiflcate of Occupancy. 
500 Paxlnosa Ave., Easton, 66 A2d 
226, 362 Pa. 116. 

Hinton V. Zoning Bd. of Adjust¬ 
ment, 88 Pa.Dlst. & Co. 265. 
“Where the basis upon whlch the 
claim of hardship rests is financial in 
nature, there rarely can be justlflca- 
tion for a variance.” 

Conn.—Celentano v. Zoning Bd. of 
Appeals of City of Hartford, 73 A 
2d 101, 102, 136 Conn. 584. 
“Financial consideratlon alone 
. . . cannot govem the action of 

the board. They are bound to take 
a broader view than the apparent 
monetary distress of the owner. 
Conn.—^Torello v. Board of Zoning 
Otherwise, there would be no occa- 
sion for any zoning law.” 

Appeals of New Haven, 16 A2d 
591, 693, 127 Conn. 307—Thayer v. 
Board of Appeals of City of Hart¬ 
ford, 167 A. 273, 275, 114 Conn. 16. 

Avoidauee of expeuditure 
Conn.—Celentano v. Zoning Bd. of 
Appeals of City of Hartford, 78 A 
2d 101, 136 Conn. 584. 

Obligation to pay xeut 
Where light industrial activity was 
permitted in building in resldential 
area on ground of nonconformlng 
use, obligation under lease to pay 
rent regardless of whether tenant 
occupied premises could not justify 
variance allowing tenant to conduct 
heavy manufacturing at that loca- 
tion. 

N.J.—^Berdan v. City of Paterson, 62 
A2d 680, 1 N.J. 199. 

76. Conn.—Spalding v. Board of 
Zoning Appeals of City of New Ha¬ 
ven. 137 A2d 755, 144 Conn. 719— 
Paul V. Board of Zoning Appeals 
of City of New Haven, 110 A2d 
619, 142 Conn. 40—^McMahon v. 
Board of Zoning Appeals of City 
of New Haven, 101 A2d 284, 140 
Conn. 433. 

Md.—^Marino v. City of Baltimore, 
137 A.2d 198, 215 Md. 206. 

Mass.—^Blackman v. Board of Ap¬ 
peals of Barnstable, 136 NJi.2d 
198, 334 Mass. 446—Tanzilli v. Cas- 
assa, 86 N.E.2d 220, 324 Mass. 113. 
Mo.—^Bartholomew v. Board of Zon- 
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portunily to get an increased retura from the prop- 
crty,^^ is not a sufficient reason for granting a vari- 
ance or exception; but financial advantage, al- 
though not controlling, is not entirely irrelevant,^^ 
and financial loss is a factor to be considered.*^^ The 
fact that an increase®® or decrease®^ in the value 
of the property will resuit from the grant or re- 
fusal of a variance will not, standing alone, consti¬ 
tute a sufficient hardship. 

The fact that the owner has incurred expenses 
in anticipation of a grant of a variance is not a con¬ 
trolling reason for the grant thereof.82 


ZONING §§ 293-294 

§ 294.-Existence of Hardship in 

Particular Cases 

Whether hardship exists Is a question of fact; what 
constitutes unnecessary hardship depends on all the clr- 
cumstances of each case. 

Whether or not hardship exists is a question of 
fact what constitutes unnecessary hardship must 
depend on all the circumstances of each case^^ with- 
out any rights of prior owners tacked on.85 

In addition to matter in the preceding and fol- 
lowing notes, particular decisions or circumstances 


Insr Adjustment, App., 307 S.W.2d 
730. 

N.H.—^Mater v. City of Dover, 79 A. 
2d 844. 97 N.H. 13—St, Onge v. 
City of Concord, 63 A.2d 221, 95 
N.H. 306. 

N.J.—^Ranney v. Istituto Pontificio 
Delie Maestre Filippini, 119 A.2d 
142, 20 N.J. 189. 

N.T.—^Rochester Transit Corp. v. 
Crowley, 131 N.Y.S.2d 493, 205 
Misc. 933. 

N.C.—^Lee v. Board of Adjustment of 
City of Hocky Mount, 37 S.E.2d 
123, 226 N.C. 107, 168 A.L,R. 1. 
Pa.—Appeal of Bdwards, 140 A.2d 
110, 392 Pa. 188. 

Hinton V. Zoningr Bd. of Adjust¬ 
ment, 88 Pa.Dist. & Co. 265. 

Appeal of Robinson, Com.Pl., 47 
Luz.Le£r.Regr. 61—Appeal of Con¬ 
tinental Motor Sales, Com.Pl., 31 
North.Co. 250. 

The mere possibility of financial 
loss is not enough to warrant a va¬ 
riance. 

Pa.—^Prabotta v. Zoning Bd. of Ad¬ 
justment, 6 Pa.Dist. & Co.2d 400, 
14 Law.L.J. 134. 

Sala of intozioatlng’ llquors 
Conn.—^Liinds^s Restaurant, Inc. v. 
Zonlngr Board of Appeals of City 
of Hartford, 124 A.2d 918, 143 
Conn. 620. 

ZSzpendlture of money 

(1) Reasons advanced for ^rant- 
ing of variance, that property owner 
expended money in making improve- 
ments and therefore undue hardship 
would be imposed on hlm if he was 
not granted variance did not consti¬ 
tute special reasons contemplated by 
statute as basis for excusing non- 
compliance with ordinance. 

NJr. —^Keller v. Town of Westfield, 
121 A.2d 419, 39 N.J.Super. 430. 

(2) Evidence of expenses, under- 
taken by applicants for variance, in 
starting construction of building on 
their lot in violation of ordinance. 


without first obtalning permission 
from town zonlng board of review to 
extend their previous nonconforming 
use of lot, was not evidence of un¬ 
due hardship required to support 
variance. 

R.I.—^Del Toro v. Zoning Bd. of Re¬ 
view of Town of Bristol, 107 A.2d 
460. 82 R.I. 317. 

(3) Expense of filling a depression 
to bring land to grade would not of 
itself necessarily amount to undue 
hardship such as would warrant 
grant of variance, or make Imprac- 
ticable proper use of such land with- 
in zone in which it is located. 

R.I.—Cardln v. Zoning Bd. of Review 
of Town of North Providence, 104 
A.2d 752, 81 R.I. 497—Taft v. Zon¬ 
ing Bd, of Review of City of War- 
wick, 71 A.2d 886, 76 R.I. 443. 

Faot that owner caa aiford an. 11- 
legal use, but not a conforming one, 
is not such a special reason as is 
contemplated by statute. 

N.J.—^Barbaris! v. Boaxd of Adjust¬ 
ment, 103 A.2d 164, 30 N.J.Super. 
11 . 

77. Ky.—^Moore v. City of Lexlng- 
ton, 218 S,W.2d 7, 309 Ky. 671. 

Md.—^Marino v. City of Baltimore, 
137 A.2d 198, 215 Md. 206. 

78. Md.—Marino v. City of Balti¬ 
more, supra. 

79. Conn.—^McMahon v. Board of 
Zoning Appeals of City of New Ha- 
ven, 101 A.2d 284, 140 Conn. 433. 

Betterment of neighborhood 
A board’s discretion to permlt a 
variance is not so circumscribed as 
to require a property owner to re¬ 
construet building to a conforming 
use regardless of financial burden 
that would be incident thereto, es- 
peclally where change sought is one 
from a nonconforming use to an- 
other more desirable nonconforming 
use that will not adversely affect, but 
will better, neighborhood. 

1077 . 


Pa.—0’Nelll V. Philadelphia Zoning 
Bd. of Adjustment, 120 A.2d 901, 
384 Pa. 379. 

80. Pa.—Moyerman v. Glanzberg, 
138 A.2d 681, 391 Pa. 387—Rich- 
man v. Philadelphia Zoning Bd. 
of Adjustment, 137 A.2d 280, 391 
Pa. 254—^Pineus v. Power, 101 A.2d 
914, 376 Pa. 175. 

Hewlett V. Zoning Bd. of Ad¬ 
justment, 8 Pa.Dist. & Co. 75, 49 
Mun.L.R. 57. 

Appeal of Deiter, Com.Pl., 58 
Lack.Jur. 85. 

81. Pa.—Moyerman v. Glanzberg, 
138 A.2d 681, 391 Pa. 387—Richman 
V. Philadelphia Zoning Bd. of Ad¬ 
justment, 137 A.2d 280, 391 Pa. 
254. 

82. Ky.—Selllgman v. Von Allmen 
Bros., 179 S.W.2d 207, 297 Ky. 121. 

N.J.—^National Lumber Products Co. 
V. Ponzlo, 42 A,2d 753, 133 N.J.Law 
95. 

Pa-—Giunta v. McLaughlin, 30 Pa. 
Dlst. & Co. 644. 

Appeal of Tarov, Com.Pl,, 91 
Pittsb.Leg.J. 391. 

R.I.—^Kent v. Zoning Bd. of Review 
of Town of Barrington, 63 A.2d 
731, 76 R.L 64. 

83. Ind.—City of East Chicago, Ind. 
V. Sinclair Refinlng Co., 111 N.E.2d 
459, 232 Ind. 295. 

Board of Zoning Appeals of City 
of Mishawaka v. School City of 
Mishawaka, App., 146 N.E.2d 302. 

Ky.—Stout V. Jenkins, 268 S.W.2d 
643. 

84. NJ.—Ardolino v. Board of Ad¬ 
justment of Borough of Florham 
Park, 130 A.2d 847, 24 N.J. 94. 

Tex.—^Moody v. City of University 
Park, Civ.App., 278 S.W,2d 912, re- 
fused no reversible error. 

85. N.J.—^Ardolino v. Board of Ad¬ 
justment of Borough of Florham 
Park, 130 A.2d 847, 24 NJ. 94. 
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in which hardship has been held to exist, so as to which such hardship has been held not to exist,*^ 
justify the grant of a variance or exception,®® or in are set out in the notes. 


86 . Conn.—Goldreyer v. Boaxd of 
Zoningr Appeala of City of Bridge- 
port 136 A.2d 789, 144 Conn. 641— 
McMahon v. Board of Zoning Ap- 
peals of City of New Haven, 101 
A.2d 284. 140 Conn. 433—Heady v. 
Zonlng Board of Appeals for Town 
of Milford, 94 A.2d 789, 189 Conn. 
463. 

Fla.—Troup v. Bird, 63 So.2d 717. 
N.J.—Rodee v. Lee, 81 A.2d 617, 14 
N.J.Super. 188—^Roberts v. Board 
of Adjustment of Borougli of Fort 
Lee, 61 A.2d 896, 1 N.J.Super. 29. 

De Moss V. Borough of Wat- 
chung, 60 A.2d 890, 187 N.XLaw 
603—SchaiWe v. Board of Adjust¬ 
ment, 49 A.2d 60, 134 N.J.Law 473. 
N.Y.—North Am. Holding Corp. v. 
Murdock, 167 N.T.S.2d 120, 9 Misa 
2d 632. 

Crone v. Town of Brlghton, 119 
N.T.S.2d 877. 

Okl.—^Appeal of Fred Jones Co., 220 
P.2d 245, 203 Okl. 321. 

Pa.—0’Nelll V. Philadelphia Zonlng 
Bd. of Adjustment, 120 A.2d 901, 
384 Pa. 379—Appeal of Elkins Park 
Imp. Ass*n, 64 A.2d 783, 861 Pa. 
822—Appeal of Crawford, 67 A? 
2d 862, 368 Pa. 636. 

Drake v. Zoning Bd. of Adjust¬ 
ment. 66 Pa.Dist. & Co. 293. 

Board of Adjustment of SusQue- 
ha.TiTia Tp. V. Procasco, Com.Pl., 
69 Dauph.Co. 204—^Appeal of Zlm- 
merman, Com.Pl., 44 DeLCo. 42— 
Bartholomew v. Aston Tp., Com.Pl., 
44 Del.Co. 13—^Appeal of Qarhev 
Inc., from Bd. of Adjustment, Com. 
Pl., 42 DeLCo. 399, afflrmed 122 A. 
2d 682, 385 Pa. 328—^Application of 
Ross to Zoning Bd. of Adjustment 
of Marple Tp., Com.Pl., 42 Del.Co. 
828—^Doollng*s Windy Hili, Inc. v. 
Zoning Bd. of Adjustment of 
Springfield Tp., Com.Pl., 38 DeLCo. 
110, afflrmed 89 A.2d 606, 371 Pa. 
290—^Root V. Zoning Bd. of Appeals 
of City of Erie, Com.Pl., 38 Erie Co. 
212, afflrmed 118 A.2d 297, 180 Pa. 
Super. 38—In re Zoning Bd., Her- 
man Appeal, Com.Fl., 26 Leh.L.J. 
362—^Rochelle v. Whitemarsh Tp., 
Com.PL, 69 Montg.Co. 328—Cohen 
V. Cheltenham Tp., Com.Pl., 69 
Montg.Co. 299—^Appeal of Lind- 
qulst, Com.PL, 66 Montg.Co. 27, af- 
flrmed 73 A.2d 378, 864 Pa. 661. 

Alteration of house 
Where character of dlstrict had al- 
ready changed to such a degree that 
proposed alteration of house to con- 
vert it from a four-apartment build- 
ing into a six-apartment buildlng, 
would be consistent with conditions 
already ezisting, and owner could 
not operate buildlng profltably un- 
less converted to a six-apartment 
buildlng. unnecessary hardship ex- 
Isted so as to authorize variance. 


N.H.—St. Onge v. City of Concord, 
68 A.2d 221, 96 N.H. 806. 

jbaiLd rendared imavallable for publlo 
use 

Where land was subdlvided prior to 
effective date of zoning ordinance, op- 
eration of ordinance to render un- 
avallable for economlc use the por- 
tlon retalned by subdivider would im- 
pose an unnecessary hardship, with- 
In statute providing for appropriate 
rellef from unnecessary hardship. 
Neb.—^Peterson v. Vaseik, 76 N.W.2d 
420, 162 Neb. 498. 

Sqnarlng buildlng 
Where board of adjustment per- 
mitted owner of buildlng to extend 
portlon of front of buildlng beyond 
setback requirement of buildlng ordi¬ 
nance, subsequent refusal of board 
to permit extension of remainder of 
frontage, so as to square buildlng, 
would resuit in unnecessary hard¬ 
ship to owner. 

Okl.—^Board of Adjustment of City of 
Tulsa V. Shore, 249 P.2d 1011, 207 
OkL 881. 

87. Conn.—^Mlsuk v. Zoning Bd. of 
Appeals of City of Meriden, 86 A. 
2d 180, 138 Conn. 477. 

Ky.—^Arrow Transp. Co. v. Plannlng 
and Zoning Commlssion of City 
of Paducah and Municipal Area, 
McCracken County, 299 S.W.2d 96. 
'Md.—Park Shopping Center, Inc. v. 
Lexington Park Theatro Co., 139 
A.2d 843. 

Mo.—Adams v. Bosurd of Zoning Ad¬ 
justment of Ehnsas City, App., 241 
S.W.2d 35. 

N.J.—^Leimann v. Board of Adjust¬ 
ment of Cranford Tp., Union Coun¬ 
ty, 88 A.2d 337, 9 N.J. 886—Stolz 
V. Bllensteln, 81 A.2d 476, 7 N.J. 
291. 

Hochberg v. Board of Adjust¬ 
ment of Borough of Freehold, 123 
A.2d 68, 40 N.J.Super. 271—Her- 
man v. Board of Adjustment of 
Parsippany-Troy Hilis Tp., Morris 
County, 102 A.2d 73, 29 N.J.Super. 
164—Gerkln v. Village of Ridge- 
wood, 86 A,2d 275,. 17 N.J.Super. 
472—Rodee v. Lee, 81 A.2d 617, 14 
N.J.Super. 188—^Peterson v. Board 
of Adjustment of Town of Mont- 
clair, 78 A,2d 69, 7 N.J.Super. 282— 
Wyndham Const. Co. v. Bo€u:d of 
Adjustment of Teaneck Tp., 63 A. 
2d 707, 1 N.J.Super. 197. 

Kindergan v. Board of Adjust¬ 
ment of Borough of River Edge, 
59 A.2d 867, 137 N.J.Law 296— 
Berdan v. City of Paterson, 59 
A.2d 669, 137 N.J.Law 286, af- 
ftrmed 62 A.2d 680, 1 N.J. 199— 
Visco V. City of Plainfleld, 67 A.2d 
490, 136 N.J.Law 659—Cortese v. 
Board of Adjustment of City of 
Summit, 66 A.2d 714, 136 N.J.Law 
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465, ainrmed 61 A.2d 238, 187 N.S, 
Law 609. 

N.Y.—Clark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 
N.E.2d 903, 301 N.Y. 86, motion de- 
nied 95 N.E.2d 44, 801 N.Y. 681, 
certiorari denied Board of Zon¬ 
ing Appeals of Town of Hempstead 
V. Clark, 71 S.Ct. 498, 340 U.S. 933, 
96 L.Ed. 678. 

Long Island Lighting Co. v. 
Incorporated Village of East Rock- 
away, 110 N.Y.S.2d 884, 279 App. 
Div. 926, reargument and appeal 
denied 113 N.Y.S,2d 241, 279 App. 
Div. 1023, afflrmed 110 N.E.2d 743, 
304 N.Y. 932, reargument denied 
112 N.E.2d 861, 305 N.Y. 738. 

Consolidated Edison Co. of N. Y. 
V. Village of Briarcliff Manor, 144 
N.Y.S.2d 379, 208 Misc. 296—North 
Titus Residential Ass’n of Ironde- 
quoit, N. Y. V. Board of Zoning Ap¬ 
peals of Town of Irondequoit, 127 
N.Y.S.2d 502, 206 Misc. 618. 

Teschner v. Town of Pittsford, 
129 N.Y.S.2d 808, afflrmed 137 N.Y. 
S.2d 640, 286 App.Div. 861—Ap¬ 
plication of Wender, 89 N.Y.S.2d 
41. 

Okl.—^Application of Shadid, 238 P. 

2d 794, 205 Okl. 462. 

Pa.—Appeal of Edwards, 140 A.2d 
110, 392 Pa. 188—^Richman v. Phila¬ 
delphia Zoning Bd. of Adjustment, 
137 A.2d 280, 391 Pa. 264. 

Hinton v. Zoning Bd. of Adjust¬ 
ment, 88 Pa.Dist. & Co. 265—Brod- 
sky V. McShain, 71 Pa.Dist & Co. 
696—^Yancale v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 68 Pa.Dist. 
& Co. 233—Cummer v. Narberth 
Borough Bd. of Adjustment, 69 Pa. 
Dist. & Co. 686, 68 Montg.Co. 247. 

Smith V. Bristol Tp. Zoning Bd., 
Com.PL, 4 Bucks Co. 131—Appeal 
of Carson College, Com.PL, 71 
Montg.Co. 300—Hampton v. Board 
of Adjustment of Borough of Nor- 
ristown, Com.PL, 66 Montg.Co. 164. 
B.I.—^Berard v. Zoning Bd. of Review 
of Town of Barrington, 139 A.2d 
867—^Fogarty v. Zoning Bd. of Re¬ 
view of City of Warwick, 133 A.2d 
641—^R. D’Ordine & Son v. Zoning 
Bd. of Review of Town of East 
Providence, 90 A.2d 416. 79 R.I. 489. 
Fersonal hardship beoauM of 
Xhysical inflinilties is insufflcient to 
justify grant of a variance. 

R.I,—W'inters v. Zoning Bd. of Re¬ 
view of City of Warwick, 96 A.2d 
337, 80 R.I. 276. 

XTse of additional land 
Fact that zoning ordinance which 
provided for minimum area, width, 
and depth of residential lots would 
force property owner, who had been 
unable to purchase extra footage 
from neighbors, to use more land 
than minimum restrictlons prescrlbed 
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ZONING §§ 295-296 


D. PROCEDURE 


§ 295. In General 

In order that a varlance permit be valld, there muat 
pe substantiai compllance with procedural requirements. 

In order that a variance permit be valid, there 
must be substantiai compliance with procedural re¬ 
quirements,88 and failure to pursue the remedy of 
application for a variance or special exception will 
ordinarily bar the property owner from seeking the 
aid of the courts.88 Failure to comply with directory 
provisions of the zoning ordinance that the applica¬ 
tion shall be accompanied by complete pians and de- 
scription of the property, and by evidence of the 
ability and intention of the applicant to proceed with 


actual construction within a designated time from 
the date of approval does not require that the vari¬ 
ance be denied.88 

§ 296. Application 

An application for a variance or exception is neces- 
sary and there must be a compliance with requirements 
as to the form and contents of the application. 

Ordinarily, the board may not grant a variance or 
exception on its own motion.81 An application for 
such relief is necessary,82 and it is the duty of the 
board authorized to grant variances to entertain a 
proper application for such relief.93 Unless the 
statute or ordinance so requires, application to a 


for residential lots was not in itself 
3 . hardshlp which would warrant 
granting of a variance permittlng 
subdivision of property to permit 
erection of two houses. 

IT.J.—Bierce v. Gross, 136 A.2d 561, 
47 N.J.Super. 148. 

Increase of bnslxLess 

(1) Under former statute authorlz- 
Ing variances where, due to excep- 
tional conditions, striet application 
•of ordinance would resuit in undue 
hardshlp, landowner in residential 
•district who has been permitted to 
operate a nonconformlng- business 
may not thereafter increase his busi¬ 
ness and successfully assert hard- 
ship as basis of variance permitting 
installation of new facilities required 
.as resuit of Increase of business. 
N.J.—^Hochberg v. Board of Adjust- 

ment of Borough of Freehold, 123 
A.2d 63, 40 N.J.Super. 271—Gerkin 
V. Village of Ridgewood, 86 A.2d 
275, 17 N.J,Super. 472. 

(2) Single owner’s proflt or disad- 
vantage, see supra § 293. 

Development purposes 

A desire to make property useful 
for development purposes did not 
constitute ' hardshlp entltling land¬ 
owner to variance authorizing con¬ 
struction of sand and gravel Process¬ 
ing piant in a residential use district 
N.T.—Goldstein v. Board of Appeals 
of Town of Oyster Bay, 102 N.T.S. 
2d 922. 

Ezistenoe of nonconformlng nses 

Existence in a use district of non- 
•conforming uses did not Justlfy 
granting of a variance when circum- 
stances did not show undue hardshlp, 
slnce one variation from a use can- 
not sustain or compel a second. 

J^T.J.—^Beim v. Morris, 103 A.2d 361, 
14 N.J. 629. 

BnUding restriotlon 
Fact that land in residential zone 
'in City was burdened with a bulld- 
ing restrlction set up by deed in chain 
of tltle, did not constitute unneces- 


sary hardshlp entltling owner of lot 
to variance, since building restric- 
tion was a burden voluntarily accept- 
ed by owner of lot when he pur- 
chased lot subject to building re- 
striction. 

N.J.—^Protomastro v. Board of Ad- 
justment of City of Hoboken, 70 
A.2d 873, 3 N.J. 494. 

Effect on Ught or air of adjoinlng 
propertle» 

Fact that granting use variance 
will not deprlve adjoinlng proper- 
ties of light, air, or ventilation is 
not justifleation for granting such 
variance on grounds of unnecessary 
hardshlp. 

N.T.—^Ryback v. Murdock, 148 N.T.S. 

2d 322, 1 A.D.2d 132. 

Condltional agreement of sale 
Where prospective purchasers of 
real estate have entered Into an 
agreement of sale conditioned on 
their belng able to obtain a permit 
from zoning board of adjustment 
for conductlng their business on 
premises, refusal to grant such a 
permit does not place any unneces¬ 
sary hardshlps on them. 

Pa.—^McNlchol v. Gallagher, 66 Pa. 
Dlst & Co. 338. 

Veterlnary hospital 
Purchase of a lot for prohibited 
purpose of building a veterlnary hos¬ 
pital does not constitute a hardshlp, 
since a lot does not attaln character 
of a veterlnary hospital merely be- 
cause of profession of its owner. 

Pa.—Sell V. Zoning Bd. of Adjust¬ 
ment, CohlPL, 26 Iieh.L.J. 478. 

88. Cal,—^Bartholomae Oil Corpora¬ 
tion V. Seager, 94 P.2d 614, 35 CA- 
2d 77. 

Colo.—Cross V. Bilett, 221 P.2d 923, 
122 Colo. 278. 

111.—^East Malne Tp. Community 
Ass’n V. Pioneer Trust and Sav. 
Bank, 145 N.E.2d 777, 16 IlLApp. 
2d 290. 

Md.—^Tyrie v. Baltimore County, 137 
A.2d 166, 215 Md. 135. 
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Mass.—Sesnovich v. Board of Appeal 
of Boston, 47 N.E.2d 943, 313 Mass. 
393—^Kane v. Board of Appeals of 
City of Medford, 173 N.B. 1, 273 
Mass. 97. 

N.J.—Gaston v. Ackerman, 142 A. 545, 
6 N.J.M1SC. 694. 

[N.T.—Hickox v. Griffln, 79 N.T.S.2d 
193, 274 App.Dlv. 792, reversed on 
other grounds 83 N.E.2d 836, 298 
N.T. 366. 

Eckerman v. Murdock, 91 N.T.S. 
2d 637, 195 Misc. 280, affirmed 94 
N.T.S.2d 667, 276 App.Div. 927. 

Pa.—Lukens v. Zoning Bd. of Adjust¬ 
ment of Ridley Tp., DeLCounty, 
80 A.2d 766, 367 Pa. 608—Phillips 
V. Grlfflths, 77 A,2d 376, 366 Pa. 468. 

Marrone v. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 43 Del.Co. 166— 
Tagiello v. Board of Zoning Ap¬ 
peals, Com.Pl., 63 Liack.Jur. 21— 
Staley v. Lower Merion Tp., Com. 
Pl., 69 Montg.Co. 407. 

Tex.—^Prince v. W. H. Cothrum & 
Co., Civ.App„ 227 S.W.2d 863. 

Vt.—^Thompson v. Smith, 129 A.2d 
638, 119 Vt. 488. 

89. Cal.—^Metcalf v. County of Los 
Angeles, 148 P.2d 645, 24 C.2d 267. 

City of San Mateo v. Hardy, 149 
P.2d 307, 64 C.A.2d 794. 

Md.—^Eahl V. Consolidated Gas, Elee. 
Light & Power Co. of Baltlmore, 
60 A.2d 764, 191 Md. 249. 

90. Cal.—Miller v. Planning Com- 
mission of City of Torrance, 292 P, 
2d 278, 138 CA.2d 698. 

91. Ind.—Civil City of Indianapolis 
V. Ostrom Realty & Construction 
Co., 176 N.E. 246, 95 Ind.App. 376. 

92. 111.—^East Maine Tp. Community 
Ass’n V. Pioneer Trust and Sav. 
Bank, 145 N.B. 777, 15 Ill.App.2d 
290. 

Ind.—Civil City of Indianapolis v. 
Ostrom Realty & Construction Co.i 
176 N.B. 246, 95 Ind.App. 376. 

93. R.I.—^Heflernan v. Zoning Board 
of Review of City of Cranston, 142 

> A. 479, 49 R.I. 283. 
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building inspector or similar administrative officer 
or body for a permit to dp something prohibited by 
a regulation, and denial of such application, are not 
prerequisite to an application to a board of appeals 
or adjustment for a variance.^^ 

An application for a variance concedes, for the 
purposes of the application, the validity and consti- 
tutionality of the zoning ordinance^^ and also pre- 
cludes the assertion of a claim of nonconforming 
use,although there is some authority holding that 
an application for an exception from a zoning ordi- 
nance is an appropriate way to raise the question 
of the validity of a zoning ordinance as applied to 
a particular parcel of property.^^ 

Fomi and requisites. An application for a vari¬ 
ance should cotnply with such requirements as may 
be imposed with respect to its form and contents 


but irregularities in the application have been held 
merely formal or waived, or at least not fatally 
prejudicial to the parties opposing the application 
where the board was unquestionably familiar with 
the circumstances and the parties were given, and 
took, advantage of the opportunity at a hearing to 
present evidence.^® Although orderly practice re¬ 
quires that an application for a variance be in writ- 
ing, the board may consider an oral application 
where the ordinance does not expressly require a 
written applicationi Exact terminology is not re- 
quired,^ and an application which really calls for a 
special exception rather than a variance will be so 
treated, even though the language of the applica¬ 
tion does not use the term ‘‘special exception” or 
“variance,or although the applicant misnames the 
relief sought as a “variance,”^ at least where the 


S4- NT.J.—Schnell v, Townshlp Com- 
mittee of Ocean Tp., 198 A. 759, 
120 N.J.Law 194. 

95. N.T.—^Dlocese of Rochester v. 
Plannlngr Bd. of Town of Brighton, 
136 N.E.2d 827, 1 N,Y.2d 608, 154 
N.T.S.2d 849—^Vernon Park Realty 
V. City of Mount Vemon, 121 N.E. 
2d 517, 307 N.T. 493. 

Jurlsdictlon of board as not eztend- 
Ing to determlnation of validity of 
ordinance see supra § 282. 

Attaok oJL validity dlstinguishod 
Application for favor of a variance 
of restrictions of a zoning ordinance 
Is distinguished from an attack on 
validity of ordinance in that former 
is an appeal primarily to dlscretion 
of board of standards and appeals 
conferred on it by ordinance and 
necessarily assumes validity of ordi¬ 
nance while a successful attack on 
validity of a zoning ordinance de- 
stroys foundation of any diseretion 
conferred on administrative board by 
ordinance. 

Md.—^Heath v. Mayor and City Coun- 
cil of Baltimore, 49 A.2d 799, 187 
bCd. 296. 

N.T.—Arverne Bay Const. Co. v. 
Thatcher, 15 N.E.2d 687, 278 N.T. 
222, 117 A.Ii.R. 1110. 

Prior attack on validity not xes Judi¬ 
cata 

ITnsuccessful attack by lot owner 
on constitutlonality of zoning ordi¬ 
nance was not res Judicata in subse- 
<iuent proceeding on application by 
lot owner for a variance. 

N.T.—^Richards v. Zoning Board of 
Appeals of ViUage of Malverne, 137 
N.T.S.2d 603, 286 AppJ>iv. 287. 

Ind.—Anderson Lumber & Sup- 
ply Co. V. netcher, 89 N.B.2d 449, 
228 Ind. 383. 

B.I,—«Winters v. Zoning Bd. of Re- 
vlew of City of Warwick, 96 A2d 
337, 80 R.I. 275. 


mconsistent theories 
An application for variance from 
zoning ordinance based on theory of 
continuation of nonconforming use 
and on variance from striet adher- 
ence to ordinance is improper, since 
the theories are irreconcllable, but 
such Inconslstency was not fatal 
where testimony was fully taken by 
respective parties on both theories 
and both theories were fully argued. 
N.J.—^National Lumber Products Co. 
V. Ponzlo, 42 A2d 763, 183 N.J.Law 
95. 

97. Md.—Hoffman v. Mayor and City 
Council of Baltimore, 79 A.2d 367, 
197 Md. 294. 

“The Question now presented is 
whether the Zoning Ordinance, as 
applied to this property now is (i. 
e. orlginally was in 1931, or has since 
become) invalid. Such a question 
ordinarily may or must be raised by 
bili in equity, but it may also be 
raised on appeal from the zoning 
board, although (it is said) It may 
not be heard before the board. Blli- 
cott V, Mayor and City Council of 
City of Baltimore, supra, 180 Md. 180, 
181, 23 A2d 649. Application for an 
‘exception* is an appropriate way to 
raise such a question.*’ 

Md.—^Hoffman v. Mayor and City 
Council of Baltimore, 79 A,2d 367, 
372, 197 Md. 294. 

98. CaL—Childs v. City Planning 
Oommission of City of Sacramento, 
180 P.2d 433, 79 aA2d 808. 

Pa.—^Bary v. Zoning Bd. of Adjust¬ 
ment Com.Pl., 4 Bucks Co. 269— 
Bvitts V. Board of Adjustment, 
Com,Pl., 42 DeLCo. 275. 

Wis.—State ex rei. Russell v. Board 
of Appeals of Vlllage of Pralrie 
du Sac, 27 N.W.2d 378, 250 Wis. 394. 
amne for appUoatloxL 
Section of municipal zoning ordl- 
najice requlrlng that extension of 
nonconforming use of bulldlngs must 
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be undertaken within flve years of 
enactment of ordinance could not 
have effect of limiting general power 
conferred by statute on board of ad¬ 
justment without any llmitatlon on 
time within which application for 
special exception or variance could be 
presented. 

Ky.—^Bosworth v. City of Lexing- 
ton, 126 S.W.2d 996, 277 Ky. 90. 
Signatur» 

The application need not be signed 
by persons not required to do so by 
statute or ordinance. 

Ind.—^Board of Zoning Appeals of 
City of Indianapolis v. Moyer, 27 
N.E.2d 905, 108 Ind.App. 198. 
Applications held snJBlcient 
Cal.—^Miller v. Planning Commlssion 
of City of Torrance, 292 P.2d 278, 
138 C.A.2d 698—Childs v. City Plan¬ 
ning Commisslon of City of Sacra¬ 
mento, 180 P.2d 433, 79 C.A.2d 808. 
Mass.—Cllarson v. Board of Appeals 
of Lexington, 75 N.E.2d 116, 821 
Mass. 649. 

R.L—Strauss v. Zoning Bd. of Re- 
view of City of Warwick, 48 A2d 
849, 72 R.I. 107. 

ICethod of application held lniwi.a- 
terlal under statute 
Fla.—Troup v. Blrd, 53 So.2d 717. 

99. R.I.—^Taft V. Zoning Bd. of Re- 
view of City of Warwick, 71 A.2d 
896, 76 R.I. 443. 

Waiver of notice see infra § 302. 

1. N.T.—^Lapham v. Roulan, 169 N.T. 
S.2d 346. 

2. Pa.—Root V. City of Erie Zoning 
Bd. of Appeals, 118 A.2d 297, ISO 
Pa.Super. 38. 

3. Pa.—^Root V. City of Erie Zoning 
Bd. of Appeals, supra. 

4.. Tex.—Congregation Committee, 

North Fort Worth Congregation, 
Jehovah’s Witnesses v. City Coun¬ 
cil of Haltom City, CivApp., 287 
S.W.2d 700. 
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misnomer was not prejudidal to the parties*® 

The applicatiori should ordinarily specify the pro- 
vision of the statute or ordinance under which re- 
lief is sought,® and where applicant fails to all^e 
under what provision of the ordinance, if any, he 
should be granted an exception, his application can 
be treated as one for a variance ody.*^ An applica¬ 
tion to be relieved from lot coverage restrictions 
must be treated as one for a variance rather than an 
exception where there is no provision in the zoning 
ordinance for an exception as to such lot coverage 
restrictions. s 

It has been held that an application which seeks 
relief which is available only by way of an amend- 
ment of the zoning ordinance is not effective to in- 
voke the jurisdiction of the board,® but it has also 
been held that a petition for an amendment of the 
zoning ordinance may be treated as an application 
for a variance.io 

Amendment, In a proper case, the board may sug- 
gest and permit an amendment of the application.^^ 

§ 297. Consent or Approval 

Under an ordinance authorizing the city councll after 
a public hearing and after recommendation from a board 
or commission to grant variancea In certain circumstanc- 
es, the commission need not recommend approval before 
the councli may act, but it is only necessary that the 
councll approve or disapprove the variance on a de novo 
hearing after the commission has passed on the matter. 

Under a zoning ordinance authorizing the city 
council after a public hearing and proper notice 
to all persons affected, and after recommendation 
from the city plan commission to grant variances 
in certain circumstances, the commission need not 
recommend approval of the project before the coun- 
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cil may act, but it is only necessary that the council 
approve or disapprove the variance on a de novo 
hearing after the commission has passed on the 
matter.i2 In proceedings before the council on a 
recommendation for a variance, it is the duty of the 
municipal attomey to recommend to the council the 
remand of the matter to the recommending board 
where the findings or proofs in the record in support 
of the recommendation of the board are deficient.^® 

§ 298. -Adjacent Property Owners 

An applicant for a variance or exception must com- 
ply with zoning provislons requiring him to file consents 
of adjacent property owners. 

An applicant for a variance or exception must 
comply with zoning provisions requiring him to file 
with the board consents of adjacent property own- 
erSji^ and in the absence of compliance therewith 
the petitioner is not entitled to invoke the board's 
discretion to grant him an exception.^® The paper 
containing such consents must, when the ordinance 
so provides, be acknowledged by the sig^ners,^® and 
when the consent of the owners of a stated per cent 
of the area of all the lands within a designated 
distance of the proposed business use or structure is 
required, the paper must clearly and unequivocally 
state that the signers own that amount of property.^^ 

§ 299. Who May Apply 

Ordinarily, any property owner who ciaims to be un- 
reasonably restricted by a zoning regulation may apply 
for a variance. 

A landowner who honestly believes that he will be 
unnecessarily or unreasonably restricted in the use 
of his land by literal enforcement of a regulation is 
entitled to apply for a variance or exception as a 
matter of right,is and he may apply for a variance 


5. Tex.—Congregation committee, 

North Fort Worth Congregation, 
Jehovah’s Wltnesses v. City Coun¬ 
cil of Haltom City, supra. 

8. N.J.—^Deer-Glen Estates v. Board 
of Adjustment and AppeaJ of 
Borough of Fort Lee, 121 A.2d 26, 
39 N.J.Super. 380. 

R.I.—^Minniear v. Zoning Bd. of Re- 
view of City of Cranston, 122 A.2d 
198—Caldarone v. Zoning Bd. of 
Review of City of Warwlclc, 60 A. 
2d 168, 74 R.I. 196. 

Ohjeotaat heid not prejndloed by 
applicant’8 failure to specify ezpress 
provisions of ordinance on which he 
was relying where there was some 
evidence in record to show that a re- 
Quest for a specific exception was be- 
Ing made, and objectant was present 
at hearing before reviewing board 
and presented her objectlons to ap¬ 
plication. 


R.I.—Perrier v. Board of Appeals of 
City of Pawtucket, 134 A.2d 141. 

7. R.I.—Caldarone v. Zoning Bd. of 
Review of City of Warwick, 60 A. 
2d 158, 74 R.I. 196. 

8. R.I.—Caccla v. Zoning Bd. of Re¬ 
view of City of Providence, 113 A. 
2d 870. 

9. R.I.—Toung V. Board of Review 
of City of Newport, 110 A.2d 436, 82 
R.I. 408. 

10. 111.—Rector v. Board of Appeals 
Under Zoning Ordinance of City of 
Danville, 96 N.E,2d 99, 342 IlLApp. 
51. 

11. N.J.—Tzeses v. Board of Trus- 
tees of Vlllage of South Orange, 
91 A.2d 688, 22 N.J.Super. 45. 

12. Tex.—^Prince v. W. H. Cothrum 
& Co., CivJlpp., 227 S.W.2d 863. 

13. N.J.—^Dolan v. De Capua, 109 A. 
2d 616, 16 N.J, 599. 
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14. R.L—Baker v. Zoning Bd. of Re¬ 
view of Town of North Kingstown, 
111 A.2d 353, 82 R.L 482. 

15- R.I.—^Zoning Bd. of Review of 
Town of North Kingstown, 111 A. 
2d 368, 82 R.L 432. 

16. R.I.—^Zoning Bd. of Review of 
Town of North Kingstown, supra. 

17. R.L—^Zoning Bd. of Review of 
Town of North Kingstown, supra. 

18. R.I.—^Dunham v. Zoning Board 
of Town of Westerly, 26 A.2d 614, 
68 R.I. 88—Robinson v. Town Coun¬ 
cil of Narragansett, 199 A. 308, 60 
R.I. 422. 

Beal pazty In intereat 

N.Y.—Underhill v. Board of Appeals 
of Town of Oyster Bay, 72 N.T.S.2d 
588, afflrmed 76 N.Y.S.2d 327, 273 
App,Diy. 788, afflrmed 80 N.E.2d 
842, 297 N.Y. 937. 
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which wfll be for the benefit of a conditional pur- 
chaser.i® The equitable owner of the property tin- 
der a contract to purchase is entitled to apply for 
a variance,^® spedal exception, or permit,^! even 
though his contract for the purchase of the prop¬ 
erty is conditioned on the grant of the relief 
sought.22 One may also make application for a 
variance as agent of the holder of the legal title.^^ 
Thus, the owner of ali of the stock of a Corpora¬ 
tion which holds the legal title to the property may 
apply for a variance as the equitable owner or as 
agent of the owner.^^ 

Only one with a legal or equitable interest in the 
property may apply for a variance or exception 
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from a zoning ordisance,^^ and one without any 
incident to ownership in the property may not apply 
for a variance.26 A lessee has sufficient interest to 
apply for a variance but a person who holds 
an option to purchase the property involved,^» or 
who merely intends to submit a bid for it,29 does 
not have a sufficient interest 

§ 300. Notice 

As a general rule varlances and exceptione shouid not 
be granted uniesa full and adequate notice has been giv- 
en to all Interested persons. 

TJnless required by statute or ordinance, notice to 
the public is not necessary.^o As a general rule, 


tTncompleted contract of sale 

Where there Is an uncompleted con¬ 
tract of sale, the legal owner may be 
permitted to intervene in proceedings 
instituted by the purchaser. 

Pa.—^Elvan v. Exley, 58 Pa-Dlst. & Co. 
538. 

Effect of application by former own¬ 
er 

Fact that predecessor In title of 
owner of realty used for dalry pur- 
poses made an allegedly erroneous 
application for variance under clty*s 
zoning ordinance, was not a walver 
of any right of owner of realty there- 
after to make application for altera- 
tion of cowbam to convert it into a 
building for a pasteurlzlng, bottling, 
and dlstributing piant. 

N.Y.—^Application of Purman Ave. 
Kealty Corp., 86 N.Y.S.2d 429, 9 
Misc.2d 566, reversed on other 
grounds 87 N.Y.S.2d 693, 275 App. 
Div. 779, reversed on other grounds 
87 N.E.2d 676. 299 N.Y, 768. 

Plan to Bell 

Fact that landowners seeking an 
exception intend to sell house they 
wish to construet rather than live in 
it makes no difference as far as pro- 
ceeding for exception is concerned. 
Pa.—^Hood V. Zoning Bd. of Adjust- 
ment, 6 Pa.Dist. & Co.2d 275, 72 
Montg.Co. 12, 48 Mun.L.H. 87. 

Interest of applicant establisbed 
R.I.—^Lawson v. Zoning Bd. of Re- 
view of Town of North Provldence, 
125 A.2d 199. 

19. Md.—City of Baltimore v. Cohn, 
105 A.2d 482, 204 Md. 523. 

SO. Conn.—^Loew v. Falsey, 127 A.2d 
67, 144 Conn. 67. 

Mass.—Carson v. Board of Appeals 
of Lexington, 75 N.F.2d 116, 321 
Mass. 649. 

N.Y.—Hickox v. Grlffln, 79 N.Y.S.2d 
193, 274 App.Dlv. 792, reversed on 
other grounds 83 N.E.2d 836, 298 
N.Y. 865. 

Pa.—Board of Adjustment of Susgue- 
hajina Tp. v. Procasco, Com.Pl., 69 
Pauph.Co, 204, 


Right of purchaser with knowledge 
of zoning restrictlon to assert spe- 
clal hardship see supra § 292. 

With full knowledge and oonsent of 
owner 

N.Y.—Titus St Paul Property Own- 
ers Ass*n v. Board of Zoning Ap¬ 
peals of Town of Irondequoit 132 
N.Y.S.2d 148, 205 Misc. 1088. 

21. Mass.—Carson v. Board of Ap¬ 
peals of Lexington, 75 N.E.2d 116, 
321 Mass. 649. 

22. N.Y.—Slater v. Toohlll, 93 N.Y.S. 
2d 153, 276 App.Div. 850. 

Pa.—Sllverco, Inc. v. Zoning Bd. of 
Adjustment and Dept of Licenses 
and Inspection, City of Philadel¬ 
phia, 109 A.2d 147, 379 Pa. 497— 
Appeal of Elkins Park Imp. A8s’n, 
64 A.2d 788, 361 Pa. 322. 

23. N.Y,—Slater v. Toohlll, 93 N.Y.S. 
2d 163, 276 App.Dlv. 850—Hickox 
V. Grlffln, 79 N.Y.S.2d 193, 274 App. 
Div. 792, reversed on other grounds 
83 N.E.2d 836, 298 N.Y. 365. 
Egnitable owner of realty would be 

entitled to apply for a variance of 
zoning ordinance as agent acting with 
consent of holder of legal title. 

Conn.—^Loew v. Falsey, 127 A.2d 67, 
144 Conn. 67. 

N.Y.—Hickox v. Grlffln, 79 N.Y.S.2d 
193, 274 App,Dlv. 792, reversed on 
other grounds 83 N.E.2d 886, 298 
N.Y. 865. 

Waiver 

Fact that application for variance 
from zoning ordinance was not flled 
by owner but by owner^s agent which 
intended to construet a building on 
premises was not prejudlcial to ob- 
jectlng property owners but any Ir- 
regularlty in such respect was walved 
when they failed to make property 
owner a party to thelr appeal from 
granting of variance, as they mlght 
have done. 

Ky.—Stout V. Jenkins, 268 S.W.2d 643. 

24. Conn.—^Loew v. Falsey, 127 A.2d 
67, 144 Conn. 67. 

25. Pa.—^Appeal of Schaeffer, 7 Pa. 
Dist & Co.2d 468, 72 Montg.Co. 515. 
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26. N.Y.—Chad Homes, Inc. v. Board 
of Appeals of City of Rochester. 
Monroe County, 169 N.Y.S.2d 383 5 
Misc.2d 20. 

midiie ‘hardship»» wlthin contem- 
plation of statute authorizlng vari¬ 
ance In application of terms of zon¬ 
ing ordinance of clty, where variance 
wlll not be contrary to public Inter¬ 
est, and where, owing to special con- 
dltlons, a literal enforcement of pro- 
vlslons of ordinance wlll resuit In 
unnecessary “hardship'' consists In 
depriving owner of land of beneflcial 
use thereof, and there can be no such 
deprivation where applicant for vari¬ 
ance is without any incident of own¬ 
ership. 

R.I.—Tripp V. Zoning Bd. of Review 
of City of Pawtucket, 123 A.2d 144. 

27. Pa.—Nicholson v. Zoning Bd. of 
Adjustment of City of Allentown, 
140 A.2d 604, 392 Pa. 278—Richman 
V. Philadelphia Zoning Bd. of Ad¬ 
justment, 137 A.2d 280, 391 Pa. 264. 

Contra Appeal of Klelnman from 
Zoning Bd. of Appeals, 6 Pa.Dist. & 
Co.2d 669, 42 DeLCo. 413. 

Appeal of McLaughlin, Com.Pl., 
42 Del.Co. 388. 

28. R.I.—Tripp V. Zoning Bd. of Re¬ 
view of City of Pawtucket, 123 A.2d 
144. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.B.2d 128, 
226 N.C. 107. 

29. Pa.—Appeal of Schaefer, 7 Pa. 
DIst. & Co.2d 468, 72 Montg.Co. 616. 

30. N.Y.—Ottinger v. Arena! Realty 
Co., 178 N.B. 666, 257 N.Y. 371. 

Board of commissloners 
Where parties opposed to granting 
of permit for use of property as 
funeral horne in restricted district 
had their day before zoning board 
and proofs sustained resuit, failure 
of board of commissloners to glve no¬ 
tice or to conduct a hearlng before 
approvlng zoning board’s recommen- 
datlon that permit be granted was 
not error, In absence of request there- 
for. 

N.J.—Sandler v. Board of Com'rs of 
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however, variances and exceptions should not be 
granted unless full and adequate notice has been giv- 
en to all interested persons,3i and under some pro- 
visions the giving of adequate notice is jurisdiction- 
al.32 Notice is required so that all interested par¬ 
ties may be advised of their opportunity to be heard 
and to be apprised of the relief sought.33 The fail- 
ure of the statute or ordinance to require notice 
does not invalidate a grant of a variance where the 
board adopted a rule providing for notice, and all 
interested persons actually received notice.^^ 

Failure to give direct notice to adjoining land- 
owners of an adjourned hearing may not be fatal,35 
and it may be unnecessary to give notice of a hear¬ 
ing which is merely for the purpose of correcting a 
clerical error in a resolution of the board granting 
a variance.3® 

Time of giving notice, A requirement that the 
notice given shall be reasonable is implicit in a re¬ 
quirement of Public notice,37 and what is a reason¬ 
able time for notification to resuit in notice is de¬ 
pendent on the circumstances surrounding the par- 
ticular transacti on.3 8 In computing whether or not 
the statutory number of days of notice was given 
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by a notice published in a newspaper, it is the day 
on which the paper is made available to the public, 
and not the date appearing on the paper, which 
marks the time of giving notice.38 

To whom notice must be given. Under some stat- 
utes and ordinances notice should be given to the 
owners of property affected in the area by a desired 
variance.^^ Under a city charter provision that due 
notice of the hearing shall be given to the "'par- 
ties,” neighboring landowners are not ‘‘parties” 
within the meaning of the provision.^l Under a 
statute to such effect, the board itself must determine 
the persons entitled to notice and give such notice 
in the manner prescribed ;42 and these duties can- 
not be delegated to the petitioner.48 

§ 301. -Form and Requisites 

The notice of the hearing on an applicatlon for a 
variance or exceptlon should be at least substantlally In 
accordance with the requlrements of the statute or ordi¬ 
nance. 

Although the right to notice is measured by the 
terms of the statute, ordinance, or resolution requir- 


City of Trenton, 19 A,2d 788, 126 
• N.J.Law 392, 

ZonizLflr 11>oard of oity held not re- 
quired by statute to publlsh notice 
N.T.—Griest v. Hooey, 128 N.Y.S.2d 
841, 205 Misc. 396. 

81. Conn,—Smith v. F, W, Wool- 
worth Co., 111 A.2d 552, 142 Conn. 
88 . 

111.—East Maine Tp. Community 
Ass’n v. Pioneer Trust and Sav. 
Bank, 145 N.E.2d 777, 15 Ill.App.2d 
290. 

N.J.—Lynch v. Borough of Hillsdale, 
54 A.2d 723, 136 N.J.Law 129, af- 
firmed 59 A.2d 622, 137 N.J.Law 
280. 

Hotioe of appllcatioiv for hnlldlng’ pex- 
mit 

Notice and hearing alforded on ap- 
plication for building permit where 
application conformed to zoning reg- 
ulations could not validate subse- 
Quent proceedings where zoning 
board of adjustment granted ezcep- 
tion thereto without notice to per¬ 
sons objecting to granting thereof. 
Vt—Thompson v. Smith, 129 A.2d 
638, 119 Vt 488. 

Town board of zoningr appeals must 
under statute, give notice prior to 
hearing. 

NT.—Gerling v. Board of Zoning Ap¬ 
peals of Town of Clay, 167 N.T.S.2d 
358. 

32. Mass.—^Roman Catholic Arch- 
blshop of Boston v. Board of Ap- 
peal of Buildlng Department of 


City of Boston, 167 N.B. 672, 268 
Mass. 416. 

Bules adopted by board 
Under a statute providing that 
board ‘^may adopt rui es, not incon- 
sistent with the provlsions of this 
act, goveming notice and procedure,’* 
after board had specified way in 
which notice must be given, it could 
acquire Jurisdiction to deal with mer- 
its of appeal only after there had 
been compliance with that way; and 
board had no power to walve com¬ 
pliance with its order. 

Mass.—^Roman Catholic Archbishop 
of Boston V. Board of Appeal of 
Building Department of City of 
Boston, 167 N.B. 672, 268 Mass. 
416. 

Yalldlty of aotioa. 

Compliance with provision for no¬ 
tice must be had before any actlon 
by board or commissioner can be 
held valld. 

Conn.—Slagle v. Zoning Bd. of Ap¬ 
peals of City of Meriden, 137 A,2d 
542, 144 Conn. 690—Smith v. F. W. 
Woolworth Co., 111 A.2d 552, 142 
Conn. 88. 

Ohio.—^Vandervort v. Slsters of 
Mercy of Cincinnati, 117 N.E.2d 51, 
97 Ohio App. 153. 

33. Conn.—Slagle v. Zoning Bd. of 
Appeals of City of Meriden, 137 
A.2d 542, 144 Conn. 690. 

R.I.—Perrler v. Board of Appeals of 
City of Pawtucket, 134 A,2d 141— 
Petrarca v. Zoning Board of Re- 
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view of City of Warwick, 80 A.2d 
156, 78 R.I. 130. 

34- Ky.—Thomson v. Tafel, 218 S.W. 
2d 977, 309 Ky. 753. 

35. K.T.—Lapham v. Roulan, 169 N. 
T.S.2d 346. 

38. N.T.—Eckerman v. Murdock, 94 
N.T.S.2d 557, 276 App.Div. 927. 

87. Conn.—Slagle v. Zoning Bd. of 
Appeals of City of Meriden, 137 A. 
2d 542, 144 Conn. 690. 

3a Conn.—Slagle v. Zoning Bd. of 
Appeals of City of Meriden, supra. 
Bighty-one hours’ notice of a hear¬ 
ing on an applicatlon for a zoning 
variance could not be held adequate 
as a matter of law, nor would court 
of common pleas be said to have 
erred in iinding that such notice was 
not adequate. 

Conn.—Slagle v. Zoning Bd. of Ap¬ 
peals of City of Meriden, supra. 

38. N.T.—Gerling v. Board of Zon¬ 
ing Appeals of Town of Clay, 167 
N.T.S.2d 358. 

40. 111.—East Maine Tp. Community 
Ass’n V. Pioneer Trust and Sav. 
Bank, 145 N.B.2d 777, 15 IUJlpp.2d 
290. 

41. N.T.—Ottinger v. Arenal Realty 
Co., 178 N.E. 665, 257 N.T. 371. 

42. Mass.—^Kane v. Board of Ai>- 
peals of City of Medford, 173 N.B. 
1, 273 Mass. 97. 

43. Mass.—^IQuie v. Board of Ap¬ 
peals of City of Medford, supra. 



§§ 301-302 ZONING 

ing it,^* notice of hearings substantially in accord- 
ance with the requirements of the statute or ordi- 
nance must be g^ven.45 Where the statute does not 
prescribe the character of the notice, some sort of 
reasonable notice must be given;^® and where a 
provision requiring public notice is silent as to the 
method by which such notice is to be given, it may 
be given in any reasonable form>7 A notice which 
locates the premises by giving the proper address 
and which States the proposed use in the event the 
variance is granted has been held sufficient^^ A 
failure to mail notices to residents within a reason¬ 
able radius has been held not to render the proceed- 
ings void.^^ 

It is not necessary that those who attend a public 
hearing in opposition to the granting of an excep- 
tion should be notified in advance of the basis on 


101 C.J.S. 

which the board may act.^® 

§ 302. -Waiver; Effect of Actual No¬ 

tice 

Uniess the requirement of notice is Jurisdictional, 
actual notice of the proceedings for a variance or excep. 
tion may be sufficient, and defects in the notice may 
be waived by an appearance and participation In the 
proceedings. 

Where adequate notice is a jurisdictional, and 
not merely a procedural, matter, persons who appear 
at the hearing and fail to object are not estopped to 
object later.51 W^iere, however, the defect in the 
notice is not jurisdictional, actual notice may be suf¬ 
ficient,and the requirement that notice be given 
in striet accordance with the method prescribed by 
statute may be waived by personal appearance of 
the objectors at the hearing,63 particularly where 


44. N.T.—Ottinger v. Arenal Realty 
Co., 178 N.E. 666, 267 N.Y. 371. 

Griest v. Hooey, 128 N.T.S. 341, 
205 Mlsc. 396. 

Idstake In. oxder dlrectingr notioe 
Board of standards and appeals did 
not lose jurisdlction of applicatlon to 
vary zonlng resolution because of 
failure to dlscover true name of ad- 
joining owners to whom It directed 
notice, since such owners, apart from 
the order dlrecting malling of notices 
to them, had no right to speclal In¬ 
formation respecting hearing. 

N.T.—Ottinger v. Arenal Realty Co., 
178 N.B. 666, 267 N.T. 371. 

4&I Cal.—^Bartholomae Oil Corpora¬ 
tion V. Seager, 94 P.2d 614, 35 C.A. 
2d 77. 

Conn.—Slagle v. Zoning Bd, of Ap¬ 
peals of City of Meriden, 137 A.2d 
642, 144 Conn. 690—Smith v. P. W. 
Woolworth Co., 111 A.2d 652, 142 
Conn. 88. 

Mass.—^Kane v. Board of Appeals of 
City of Medford, 173 N.E. 1, 273 
Mass. 97—^Roman Catholic Arch- 
biishop of Boston v. Board of Ap- 
peal of Building Department of 
City of Boston, 167 N.E. 672, 268 
Mass. 416. 

N.J.—^Amon v. City of Rahway, 190 
A. 606, 117 N.J.Law 689. 

Schumacher v. Union City, 154 
A. 406, 9 N.J.Misc. 492. 

N.T.—Selleck v. Waterbury, 13 N.T.S, 
2d 691, 257 App.Div. 1049. 

Puxposs of provisloiL 
A provision in zoning ordinance re- 
Quiring publicatlon of notice of 
public hearing on applicatlon for 
permit to remodel nonconforming 
building was for the protectlon of the 
public. 

CaL—^Hopklns v. MacCulloch, 95 P.2d 
960, 35 C.A.2d 442. 

Ifotioe held snffl^eat 

Ind.—Keellng v. Board of Zoning Ap¬ 


peals of City of Indlanapolis, 69 N. 
B.2d 613, 117 Ind.App. 314. 

Mass,—Carson v. Board of Appeals 
of Lexlngton, 76 N.B.2d 116, 321 
Mass. 649. 

N.J.—^Roberts v. Board of Adjust- 
ment of Borough of Fort Lee, 61 
A.2d 896, 1 N.J.Super. 29. 

Mingle v. Board of Adjustment 
of City of Orange, 142 A. 367, 6 
N.J.Misc. 695. 

R.I.—^Harrison v. Zoning Bd. of Re- 
vlew of City of Pawtucket, 69 A.2d 
861, 74 R.L 186. 

Notioe held insnfficient 
Mass.—^Kane v. Board of Appeals of 
City of Medford, 173 N.E. 1, 273 
Mass. 97. 

N.T.—Delie v, Boettger, 296 N.T.S. 

116, 260 App.Div. 633. 

OrdiuaiLea snhordinate to statute 
An ordinance intended to supple- 
ment and enlarge requirements of 
public notice contained in town law 
cannot abridge, modify, or limlt stat- 
utory enactment. 

N.T,—^Babcock v. Port Washington 
Little League, 144 N.T.S.2d 179. 
Fostlnir 

Where statute did not require 
newspaper notice of an applicatlon 
for variance, notice given by posting 
notices on lot in questlon was suffi¬ 
cient, particularly where it was ap¬ 
parent that interested parties had 
actual notice of applicatlon. 

Ky.—Stout V. Jenkins, 268 S.W.2d 
643. 

4«. Ky.—^Thomson y. Tafel, 218 S. 
W.2d 977, 809 Ky. 763. 

N.T.—Ottinger v. Arenal Realty 
Co., 178 N.B, 666, 267 N.T. 37L 
FuhUoation Iu oflloial buUetln 
Publication of notice of applicatlon 
to vary zoning resolution in offlclal 
bulletin of board of standards and 
appeals was held sufficient 
N.T.—Ottinger v. Arenal Realty Co., 
supra. 


48. Conn.—Slagle v. Zoning Bd. of 
Appeals of City of Meriden, 137 
A.2d 542, 144 Conn. 690. 

49. N.T.—Gazan v. Corbett, 105 N. 
T.S.2d 187, 278 App.Div. 953, af- 
firmed 110 N.E.2d 739, 304 N.T. 
920, reargument denied 112 N.E.2d 
776, 305 N.T. 693, certiorari denied 
74 S.Ct 38, 346 U.S. 822, 98 L.Ed. 
348. 

60. Conn.—^Klavati v. Board of Ad¬ 
justment of City of New Britain, 
116 A.2d 604, 142 Conn. 669. 

51. Conn.—Slagle v. Zoning Bd. of 
Appeals of City of Meriden, 137 A 
2d 542, 144 Conn. 690. 

52. N.J.—^Wilson v, Township Com- 
mittee of Union Tp., Union County, 
9 A.2d 771, 123 N.J.Law 474. 

Pa.—^Appeal of Sechler, Com,Pl., 1 
LyCorning 81. 

Waiver of Inf ormality 
Board of adjustment of township 
was not deprived of jurisdiction to 
recommend a variance on theory that 
there had been improper Service of 
notice on Interested property owners, 
where complaining owners were pres- 
ent at meeting of board when ques- 
tion was before board for considera- 
tion and waived Informallty of no¬ 
tice, which had been given by regis- 
tered mail, and did not claim that 
notice was not received. 

N.J.—Wilson V. Township Commit- 
tee of Union Tp., Union County, 9 
A2d 771, 123 N.J.Law 474. 

53. Cal.—Hopkins v. MacCuUoch, 96 
P.2d 960, 36 CA.2d 442. 

CaL—^De Luca v. Board of Sup*rs of 
Los Anheles County, 286 P.2d 396, 
134 aA.2d 606. 

Ind.—^Keeling v. Board of Zoning Ap¬ 
peals of City of Indlanapolis, 69 
N.E.2d 613, 117 Ind.App. 314. 

N.T.—Gerllng v. Board of Zoning Ap¬ 
peals of Town of Clay, 167 N.T.S.2d 
358. 
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their objections and arguments were heard and con- 
sidered by the zoning board.^^ 

§ 303. Hearing 

As a general rule, It Is a prerequisits to valfd actlon 
on an applicatiori for a varlance or exceptlon, that there 
be a hearing, on ckie notice, at which proof may be pre- 
sented of the circumstances or condit i ons affecti ng the 
right of the applicant to the relief sought. 

As a general rule, a hearing, on due notice, is 
a prerequisite to valid action on an application for 
a variance permites unless the necessity of such a 
hearing is dispensed with by the terms of the stat¬ 
ute;®® but where an application for a variance is 
precisely the same as that involved in a prior ap¬ 
plication previously disposed of by the board, and 
the second application shows no change of circum¬ 
stances, the board is not required to hold another 
public hearing on the second application.®^ Re- 
quirements of a statute or ordinance must be com- 
plied with in order to render a hearing valid;®® and 
it may be necessary that a record be kept of the pro- 
ceedings, including a report of the evidence, as dis- 


ZONING §§ 302^03 

cussed infra § 313. The failure of interested per- 
sons to appear does not affect the validity of the 
hearing.®^ 

Under a statute requiring official action by the 
zoning board to be taken at a meeting open to the 
public, action taken by the board at an executive 
session with the public excluded has been held 
void,®® and such illegality is not cured by a subse- 
quent announcement of the decision at a public 
meeting.Ordinarily, however, where a public 
hearing on a zoning variance application is held, 
the fact that the board thereafter considered the 
case in private conference is immaterial,®^ and it 
may meet after the public hearing, without the 
attendance of counsel for interested parties, in or¬ 
der to discuss and render its opinion on the matter, 
since such a meeting is not a hearing or rehearing 
of the matter on the merits.®® 

The hearing on an application for a variance may 
be informal,®^ and technical rules of evidence and 
procedure may be disregarded;®® but ordinarily no 


Fersonal notios 

R.I.—Hlrsch V. Zoningr Board of Re- 
vlew of City of Pawtucket, 187 A. 
844, 56 R.L 463. 

54. N.Y.—Gerlingr v. Board of Zon¬ 
ing Appeals of Town of Clay, 167 
N.T.S,2d 358—North Shore Beach 
P. 0. Ass'n y. Town of Brookhaven, 
115 N.Y.S.2d 670. 

Froof of opportnnlty to present facts 
In proceeding on application for 
exceptlon or variance to zoning ordi¬ 
nance, appearance of objectant before 
zoning board of review was proof 
that objectant had opportunity to 
present facts which would assist 
board in perforznance of its duties 
and had availed himaelf of such op¬ 
portunity by expressing his opposi- 
tion to granting permit. 

R.I.—^Perrier v. Board of Appeals of 
City of Pawtucket, 134 A.2d 141. 

56. Cal.—^Bartholomae Oil Corpora¬ 
tion V. Seager, 94 P.2d 614, 35 C.A. 
2d 77. 

Conn.—^Koslow y. Board of Zoning 
Appeals of City of New Haven, 
112 A.2d 613, 19 Conn.Sup. 303. 
N.Y.—Werner v. McHaffle, 168 N.Y.S. 

2d 488. 

Adjouznment 

Board of commissioners properly 
denied application for adjournment 
of hearing on application for permit 
to convert part of apartment house 
Into store contrary to zoning ordi¬ 
nance, where one seeking permit had 
already had one adjournment and 
gave no adequate grounds for sec¬ 
ond. 

NJ*.—Shaiman v. Mayor, Board of 
Com’rs and Board of Adjustment 


of City of Newark, 191 A. 736, 15 
N.J.MJac. 437. 

Orlglnal jurisdietioii. 

Trial of cause on application for 
zoning variance represented an exer- 
cise of original Jurisdlction which 
was bestowed on local bodies under 
statutory scheme. 

N.J.—Tomko V. Vissers, 121 A.2d 
602, 21 N.J. 226. 

56. Cal.—^McLain v. Planning Com- 
mission of City of Chico, App., 819 
P.2d 24. 

67. N.Y.—Ardolino v, White, 142 N. 
Y.S.2d 253, 286 App.Div. 882—Ca¬ 
per v. Parker, 66 N.Y.S.2d 10, 271 
App.Div. 839. 

68. Fiadng time for hearing 
Where board of zoning and appeals 

failed to meet as a body to set a time 
for hearing of an application for a 
variance, but merely had matter put 
on its calendar, it failed to comply 
with directione set forth in a town 
ordinance that board shall fix a time 
for hearing of an application for 
variance, and therefore its action on 
application wae void. 

N.Y.—^Blum V. Board of Zoning and 
Appeals of Town of North Hemp- 
stead, 149 N.Y.S.2d 5, 1 Misc.2d 
668 . 

69. R.I.—^Petrarca v. Zoning Bd. of 
Review of City of Warwick, 80 A. 
2d 156, 78 R.I. 130. 

Absence of proponant 
Pact that no one supported appli¬ 
cation for permission to erect addi- 
tion to dwelling located in a reslden- 
tial zone, for use as a store, a hear¬ 
ing on application did not require 
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zoning board of review of city to de- 
ny application. 

It.I.—Jacques v. Zoning Board of Re¬ 
view of City of Pawtucket, 12 A. 
2d 222, 64 RI. 284. 

ea N.Y.—^Blum V. Board of Zoning 
and Appeals of Town of North 
Hempstead, 149 N.Y.S.2d 5, 1 Misc. 
2d 668. 

61. N.Y.—^Blum V. Board of Zoning 
and Appeals of Town of North 
Hempstead, supra. 

62. N.J.—^Keiser v. Inhabltants of 
City of Plainfleld. 159 A. 786, 10 N. 
J.M:1sc. 496. 

63. Ohio.—^Mahrt v. First Church of 
Christ, Scientist, Com.Pl., 142 N.E. 
2d 667, afflrmed App., 142 N.E,2d 
678. 

64. Cal.—Bradbeer v. England, 232 
P.2d 808, 104 aA.2d 704. 

N.Y.—^Branche v. Board of Trustees 
of Incorporated Village of Great 
Neck, 141 N.Y.S.2d 477. 

65. N.Y.—^Branche v. Board of Trus¬ 
tees of Incorporated Village of 
Great Neck, supra. 

Adoption of statements of counsel 
Where counsel for applicant for 
permit to establish parklng lot for 
physlclans and their employees on 
property where physicians’ offices 
were located made unswom state- 
ment of situatlon to board of munid- 
pal and zoning appeals, and two 
physicians were then called, who 
adopted counsel's statement, physi¬ 
cians were subject to cross-examina- 
tion on any statements made by 
counsel, and method of procedure was 
not to be commended as a general 
proposltlon. 
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dement essential to a fair trial can be dispensed 
with,®® and one whose property rights are being de- 
termined usually must be given the opportunity to 
present evidence, cross-examine witnesses, and in- 
spect documents.®^ According to some authorily, 
however, unless it is otherwise provided by statute 
or ordinance, it is not always necessary that wit¬ 
nesses be heard®^ or swom®^ at hearings. So, it 
has been held that, provided there is a suffident bas¬ 
is for the board’s action, it is not essential that there 
be testimony or that documents or exhibits be re- 
ceived in evidence;*^® and where there is no dispute 
over the facts and they are wdl known to the board 
and all the parties, the board may act on an applica- 
tion for a zoning variance without taking testimony 
or making a formal inspection of the site.^i 

Ordinarily, the members of the board may make 


a personal investigation of the property in question 
to inform themselves of the facts,72 and in reaching 
their decision they may take into consideration facts 
within their personal knowledge,'^^ as with respect 
to practical difficulties and unnecessary hardship as 
a basis for a varianceJ^ However, such facts and 
personal knowledge should be revealed at the hear- 
ing,75 and set forth in the record, as discussed infra 
§ 313; and persons interested should be afforded 
an opportunity to present argument or evidence as 
to such mattersJ® 

Ordinarily, questions not raised by the application 
will not be consideredJ'^ 

Irregularities in the hearing, which are merely 
formal, may be waived, at least where they are not 
fatally prejudicial and all the parties presented evi¬ 
dence for and against the applicationi^ 


Md.—Cleland v. Mayor & City Coun- 
cil of Baltimore, 84 A.2d 49, 198 
Md. 440. 

66. N.T.—^Branche v. Board of Trus- 
tees of Incorporated Villagre of 
Great Neck, 141 N.Y.S.2d 477. 

Aotlon. held not arbltrary 
Refusal of zoning board of review 
to compel applicant for variance 
to a zoning ordinance to have pro¬ 
spective buyer or tenant present at 
the hearing or to dlvulge their 
names was not arbitrary, because 
action of board is concemed basical- 
ly with land and its use and not wlth 
person who owns or occupies it. i 
B.I.—Guenther v. Zoning Bd. of Re¬ 
view of City of Warwlck, 125 A.2d 
214. 

67. N.T.—^Branche v. Board of Tnis- 
tees of Incorporated Village of 
Great Neck, 141 N.T.S.2d 477. 

68. N.J.—Ackerman v. Board of 
Com’rs of Town of Belleville, 62 A. 
2d 476, 1 N. J.Super. 69. 

N.T.—^People ex reL Fordham Man¬ 
or Reformed Chnrch v. Walsh, 155 
N.E. 575, 244 N.T. 280. 

Reed V. Board of Standards & 
Appeals of City of N. T., 243 N.T.S. 
263, 230 App.Div. 21, afflrmed 174 
N.B. 301, 255 N.T. 126. 

Aisloflf V. Murdock, 81 N.T.S.2d 
872—^ECannigan v. Murdock, 47 N.T. 
S.2d 855. 

Beason for mle 

Primary purpose of the hearing is 
to assist the zoning board of review 
of the City in dischargring its duty of 
determining whether the granting of 
the exception is consistent with pres- 
ervatlon of common interests and 
genera! welfare as contemplated by 
zoning ordinance, and not to test 
strength of conflicting personal de- 
sires and interests, or to poli the 
neighborhood on question involved. 
R.I.—Jacques v, Zoning Board of Re¬ 


view of City of Pawtucket, 12 A. 
2d 222, 64 R.I. 284. 

As denlal of day in oonxt 
Where record did not indicate that 
prosecutors offered themselves as 
witnesses or requested that they be 
swom at proceedings before board, 
prosecutors were not denied their 
day in court on theory that no wit¬ 
nesses were swom or heard on their 
behalf before board. 

N.J.—Wilson V. Township Committee 
of Union Tp., Union County, 9 A2d 
771, 123 N.J.Law 474. 

69. Cal.—^Plagstad v. City of San 
Mateo, App., 818 P.2d 825—Jack- 
son V. City of San Mateo, 307 P.2d 
451, 148 C.A.2d 667. 

N.J.—Tomko V. Vissers, 121 A.2d 502, 
21 N.J. 226. 

Wilson V. Township Committee 
of Union Tp., Union County, 9 A2d 
771, 123 NXLaw 474—Amon v. 
City of Rahway, 190 A, 506, 117 
N.J.Law 589. 

N.T.—Chad Homes, Inc. v. Board of 
Appeals of City of Rochester, Mon- 
roe County, 159 N.T.S.2d 383, 5 
Misc.2d 20. 

Waiver 

At hearing before township board 
of adjustment on application for a 
variance, the swearing of witnesses 
may be waived. 

N.J.—Schaible v. BoaTd of Adjust- 
ment, 49 A.2d 50, 134 N.J.Law 473. 

70. N.J.—Wilson V. Township Com¬ 
mittee of Union Tp., Union County, 
9 A.2d 771, 123 N.J.Law 474. 

71. N.J.—Ackerman v. Board of 
Com’rs of Town of Belleville, 62 
A.2d 476, 1 N.J.Super. 69. 

72. Cal.—^Flagstad v. City of San 
Mateo, App., 318 P.2d 825. 

Judlclal approval 

Practice, where practical, of a 
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board of adjustment making an in¬ 
spection of site and neighborhood 

generally, is Judicially approved. 

N.J.—Giordano v. City Commission 
of City of Newark, 67 A.2d 454, 2 
N.J. 585. 

73. N.J.—Tomko v. Vissers, 121 A 
2d 602, 21 N.J. 226. 

N.T.—^Levy v. Board of Standards 
and Appeals of City of New York, 
196 N.B. 284, 267 N.T. 347. 

Hickox V. Qriffln, 79 N.T.S.2d 193, 
274 App.Div. 792, reversed on oth- 
er grounds 83 N.E1.2d 836, 298 N.T. 
365. 

Hopkins V. Board of Appeals of 
City of Rochester, 33 N.Y.S.2d 396, 
178 Misc. 186—Riverside St. Clair 
Corporation v. Walsh, 228 N.T.S. 
88, 131 Misc. 652, afflrmed 231 N. 
T.S. 869, 231 App.Div. 656. 

Lapham v. Roulan, 169 N.Y.S.2d 
346. 

R.I.—Woodbury v. Zoning Bd. of Re¬ 
view of City of Warwick, 82 A2d 
164, 78 R.L 319—^BCarrlson v. Zon¬ 
ing Bd. of Review of City of Paw¬ 
tucket, 69 A.2d 361, 74 R.I. 135— 
Roblnson v. Town Council of Nar- 
ragansett, 199 A 308, 60 R.I. 422— 
Heffernan v. Zoning Board of Re¬ 
view of City of Cranston, 144 A 
674, 60 R.L 26. 

74. N.T.—Slater v. Toohill, 84 N.T. 
S.2d 182, 274 App.Div. 944. 

76. D.C.—^Hyman v. Coe, D.C., 102 
F.Supp. 254. 

76. D.C.—^Hyman v. Coe, supra. 

77. R.I.—Allen v. Zoning Bd. of Re¬ 
view of City of Warwlck, 66 A2d 
369, 75 R.L 32L 

78. R.I.—Taft V. Zoning Bd. of Re¬ 
view of City of Warwick, 71 A2d 
886, 76 R.L 448. 
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g 304 . -Bias or Disqualification of Mem- 

ber 

A member of a zonlng board shouid not, In matters 
affecting applicatione for exceptione or variancee, eay 
or do anything which wouid furnieh a baeie for an infer- 
ence that he wae biaeed in favor of one eide or the other, 
or participate In the hearing or determination of the ap- 
pllcatlon if he ie Intereeted In the property which le the 
eubject of the application. 

A member of a zoning board shouid not, in any 
matter affecting the granting or denying of applica- 
tions for exceptions or variances, say or do anything 
which wouid fumish a basis for raising an infer- 
ence that he was biased in favor of one side or the 
other,*^^ and shouid not participate in the hearing 
or determination of the application if he is interested 
in the property which is the subject of the applica- 
tion.80 So, it is imperative, in order that the zon¬ 
ing board be free from suspicion of prejudice or par- 
tiality, that interested parties refrain from approach- 
ing any member of the board privately; and the only 
legitimate way for anyone to influence or persuade 
the board in making its decision is to make his 
opinions known at the hearing.^i 

The interest which disqualifies a member is a per- 
sonal or private one, not such an interest as he has 
in common with ali other citizens or owners of 


property.*^ A decision will not be invalidated be- 
cause of the interest of one of the board members 
who, on being challenged, voluntarily withdrew from 
further participation in the proceedings, took no part 
in the deliberations or vote, and in no manner ki- 
fluenced the decision of the other members of the 
board and a remote relationship to counsel for 
the applicants has been held not ground for dis¬ 
qualification of a member of the board.^^ 

Objection to the participation of a board mem¬ 
ber claimed to be biased or interested shouid be made 
promptly;S5 one may be justified in reserving 
his objection until he can show by corroborati ve 
evidence that the member of the board had actually 
made certain statements, indicating prejudgment of 
the application for a variance, imputed to him by 
another.s^ 

§ 305. Evidence 

The evidence presented to, or considered by, the 
board shouid be competent and relevant, but it need not 
be of the same character as that required for presenta- 
tion to a court. 

While the evidence presented to, or considered by, 
the board shouid be competent and relevant,it 
need not be of the same character as that which 
wouid be required for presentation to a court. 


79. R.I.—^Barbara Realty Co. v. Zon¬ 
ing Bd. of Review of City of Cran- 
ston, 128 A.2d 342. 

SO, N.J.—Piggott V. Borough of 
Hopewell, 91 A.2d 667, 22 N.J.Su- 
per. 106. 

interest as lessee 

Where member of borough council 
sold realty retainlng rlght, as lessee, 
to use garage on premises for about 
three years, he shouid have disqual- 
Ifled himself when council voted on 
Question of grant of variance to pur- 
chaser, and where such member par- 
ticipated in voting without disqual- 
ifying himself, entire procedure was 
voidable, 

N.J.—Piggott v. Borough of Hope- 
well, supra. 

81. R.I.—Barbara Realty Co, v. Zon¬ 
ing Bd. of Review of City of Cran- 
ston, 138 A.2d 818. 

82. N.J.—^Piggott V. Borough of 
Hopewell, 91 A.2d 667, 22 N.J.Super. 
106. 

83. N.J.—Cobble Close Farm v. 
Board of Adjustment of Middle- 
town Tp., 92 A.2d 4, 10 N.J. 442. 

84. R.I.—Barbara Realty Co. v. Zon¬ 
ing Bd. of Review of City of Cran- 
ston, 128 A.2d 342. 

Belatlonshlp of brother of uncle by 
marriage 

Fact that brother of chairman of 
board was uncle by marriage of at- 
torney for applicants for variance 


wouid not be grounds for disaualifl- 
catlon of chairman of board from 
hearing application. 

R.I,—^Barbara Realty Co. v. Zoning 
Bd. of Review of City of Cranston, 
supra. 

85. N.H.—Gelinas v. City of Ports- 
mouth, 85 A2d 896, 97 N.H. 248. 

Objsctions xalsed too late 
Where member of board which was 
acting on application for variance 
from zoning ordinance was related 
to applicant, and such board member 
expressly disqualided himself and 
took no part in deliberations or de¬ 
cision although present and acting 
as clerk, and no objection to such 
procedure was made by parties con- 
testing application for variance until 
after board*s decision had been ren- 
dered despite fact that relationship 
was known prior to hearing, objec¬ 
tion to qualiflcations of board mem¬ 
ber made thereafter were too late. 
N.H.—Gelinas v. City of Portsmouth, 
supra. 

86. R.I.—Barbara Realty Co. v. Zon¬ 
ing Bd, of Review of City of Crans¬ 
ton, 128 A2d 342. 

87. Pa.—Richman v. Philadelphia 
Zoning Bd. of Adjustment, 137 A. 
2d 280. 391 Pa. 254. 

Evidence held Irrelevant 

(1) Evidence of other variances 
granted in same and other districta 
is not relevant. 


Mass.—^Reynolds v. Board of Appeal 
of Springfleld, 140 N.E.2d 491, 335 
Mass. 464. 

Pa.—^Richman v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 137 A.2d 
280, 391 Pa. 254—^Ventresca v. Bx- 
ley, 56 A.2d 210, 358 Pa. 98. 

Appeal of Trustees of Congrega- 
tion of Jehovah’s Wltnesses, Bethel 
Unit, 130 A.2d 240, 183 Pa.Super. 
219, appeal dismissed Swift v. Bor¬ 
ough of Bethel, Pa., 78 S.Ct 120, 
355 U.S. 40, 2 L.Ed.2d 71. 

(2) Fact that a restaurant lo- 
cated in an area zoned as business 
distrlct had a liquor license had no 
relevancy on question of whether res¬ 
taurant was entitled to a variance so 
that it might operate also as a hotel. 
Pa.—^Dooling*s Windy Hlll v. Zoning 
Bd. of Adjustment of Springfleld 
Tp., 89 A.2d 505, 371 Pa. 290. 

88. N.Y.—Chad Homes, Inc. v. 

Board of Appeals of City of Ro- 
chester, Monroe County, 159 N.Y. 
S.2d 383, 5 M:isc.2d 20. 

Beoords and ezhiblts of earller hear- 
ing 

Zoning board's action in admlttlng 
records and exhlbits from earlier 
hearing on same subject, even though 
objected to, did not constitute such 
error as wouid vitiate board’s action 
in granting exception to zoning ordi¬ 
nance. 
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men may act^ The rule that insuflSicient evidence cumstances be acccpted as such;^ and recitals in an 

is no evidence applies before the zoning board in a application for a building permit and assertions in 

proceeding to obtain a variance just as it does in a the brief of counsel do not have the status of proofs 

court of law.** applicant is entitled to a variance.* 

An infonnal discussion is not a substitute for com¬ 
petent and credible evidence in support of an ap- particular cases, the evidence has been held 

plication for a zoning variance.® Statements of sufficient to warrant or support the granting of a 

counsel in the proceeding before the board ordinar- variance or exception,* to warrant or support the 

ily are not evidence,® although they may in some cir- denial of a variance or exception,!® to sustain the 


Review of City of Cranston, 60 A. 
2d 478, 74 R.I. 316-—Kent v. Zon¬ 
ing Bd. of Revie-w of Town of Bar- 
rlngton, 58 A.2d 623, 74 R.I. 89. 
JtiTlsdlctloiull prorecLUisite 

Statutory showlng of exceptional 
circumstances is a jurisdictional 
prerequisite to granting of a valid 
variance by board of adjustment. 
N.J.—^Lacey v. Zoning Bd. of Adjust¬ 
ment of Hamllton Tp., Mercer 
County, 67 A,2d 466, 4 N.J.Super. 
422. 

3« N.T.—Cbad Homes, Inc. v. Board 
of Appeals of City of Rochester, 
Monroe County, 159 N.T.S.2d 383, 5 
Misc.2d 20. 

4. N.T.—Cbad Homes, Inc. v. Board 
of Appeals of City of Rochester, 
Monroe County, supra. 

B. N.J.—Tomko v. Vissers, 121 A.2d 
502, 21 N.J. 226. 

6. Conn.—Celentano v. Zoning Bd. of 
Appeals of Hartford, 60 A.2d 510, 
136 Conn. 16. 

7. Oontradlotion of opposing coons^ 
Where attomey for appllcants for 

zoning variance to authorize use of 
basement and flrst two floors of sin- 
gle-family dwelling for offlces for 
physicians, surgeons, and dentists, 
made unswom statement at hearing 
before board wlth respect to number 
of doctors* offlces already in neigh- 
borhood, in presence of counsel for 
residents of city who objected to 
granting of variance, and counsel for 
objectors contradicted statement in 
certain particulare, board was enti¬ 
tled to accept statement in lieu of 
swom testimony and to give it such 
credence and weight as, in thelr 
minds, it merited. 

Conn.—Parsons v. Board of Zoning 
Appeals of City of New Haven, 99 
A.2d 149, 140 Conn. 290. 

8. N.J.—St Mary's of Mt. Virgines 
Church of New Bnmswick v. Board 
of Adjustment of City of New 
Brunswick, 184 A. 616, 14 N.J.Misc. 
288. 

9. Ala.—^Board of Zoning Adjust¬ 
ment for City of Lanett v. Boykin, 
92 So.2d 906, 265 Ala. 604—Nelson 
V. Donaldson, 50 So.2d 244, 255 Ala. 
76. 

Ark.—City of Little Rock v. Stannus, 
239 S.W.2d 283, 218 Ark. 893—City 
of Little Rock v. Bentley, 166 S.W. 
2d 890, 204 Ark. 727. 


Cal.—^Mlller v. Planning Commission 
of City of Torrance, 292 P.2d 278, 
138 C.A.2d 698—^Patterson v. Board 
of Sup*rs of Los Angeles County, 
180 P.2d 946, 79 C.A2d 670. 

Conn.—^Plumb v. Board of Zoning Ap¬ 
peals of the City of New Haven, 
108 A.2d 899, 141 Conn. 695—Mc- 
Mahon v. Board of Zoning Appeals 
of City of New Haven, 101 A.2d 
284, 140 Conn. 433—^Parsons v. 

Board of Zoning Appeals of City 
of New Haven, 99 A.2d 149, 140 
Conn. 290. 

Del.—^Application of Emmett S. HQck- 
man Co., 108 A.2d 667, 49 Del. 13. 

Ind.—^Board of Zoning Appeals of 
City of Indianapolis v. Wheaton, 
App., 76 N.E.2d 697, 118 Ind.App. 
38. 

La.—State ex rei. Latter v. Board of 
Zoning Adjustments of City of New 
Orleans, App., 94 So.2d 138. 

Md.—^Perry v. County Bd. of Appeals 
for Montgomery County, 127 A.2d 
607, 211 Md. 294. 

Mass.—^Rodenstein v. Board of Ap- 
peal of Boston, 149 N.E.2d 382— 
Amero v. Board of Appeal of City 
of Gloucester, 186 N.E. 61, 283 
Mass. 46. 

Mich.—Mitchell v. Grewal, 61 N.W. 
2d 3, 338 Mich. 81. 

Mo.—^Bamhart v. Kansas City, App., 
303 S.'W.2d 209—Summers v. Board 
of Zoning Adjustment of Kansas 
City, App., 299 S.W.2d 883. 

N.H,—^Fortuna v. Zoning Bd. of Ad¬ 
justment of City of Manchester, 60 
A.2d 133, 95 N.H. 211. 

N.J.—166 Augusta St. v. Collins, 87 
A.2d 889, 9 N.J. 259. 

Grimley v. Village of Ridgewood, 
133 A.2d 649, 46 N.J.Super. 674. 

Ramsbotham v. Board of Public 
Works of City of Paterson, 61 A.2d 
196, 137 N.J.Law 669, followed in 
61 A.2d 197, 137 N.J.Law 691—Kin- 
dergan v. Board of Adjustment of 
Borough of River Edge, 69 A.2d 
857, 137 N.J.Law 296. 

N.T.—^Reed v. Board of Standards 
and Appeals of City of New Tork, 
174 N.E. 301, 266 N.T. 126. 

Taub V. Pimie, 160 N.T.S.2d 447, 
3 A.D.2d 753—^Perri v. Zoning Bd. 
of Appeals of Incorporated Village 
of Scarsdale, Westchester County, 
128 N.T.S,2d 774, 283 App.Div. 818 
—869 West 34th St. v. Board of 
Standards & Appeals of City of 
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New Tork, 112 N.T.S.2d 30, 279 
App.Div. 1032, afflrmed 114 N.B.2d 
218, 305 N.T. 878. 

Vella V. City Zoning Bd. of Ap¬ 
peals, City of Rochester, 136 N.T. 
S.2d 704, 206 Misc. 941—Magde v. 
Crowley, 102 N.T.S.2d 271, 200 
Misc. 109. 

Temple Israel of Lawrence v. 
Plaut, 170 N.T.S.2d 393—Bayport 
Civic Aes*n v. Koehler, 138 N.T.S. 
2d ‘624, followed in 138 N.T.S.2d 
632—Crone v. Town of Brighton, 
119 N.T.S.2d 877. 

Pa.—^Nicholson v. Zoning Bd. of Ad¬ 
justment of City of Allentown, 140 
A.2d 604—Garner v. Zoning Bd. of 
Adjustment of City of Philadel¬ 
phia, 130 A.2d 148, 388 Pa. 98— 
Schwartz v. Wagner, 123 A.2d 417, 
385 Pa. 364—^Appeal of Mack, 122 
A.2d 48, 384 Pa. 586—0’Neill v. 
Philadelphia Zoning Bd. of Ad¬ 
justment, 120 A.2d 901, 384 Pa. 379 
—^Dooling’s Windy Hili v. Zoning 
Bd. of Adjustment of Sprlngfleld 
Tp., 89 A.2d 505, 371 Pa, 290—Phil¬ 
adelphia Fairfax Corporation v. 
McLaughlin, 9 A.2d 638, 336 Pa. 
342. 

R.I.—^Lawson v. Zoning Bd. of Re¬ 
view of Town of North Providence, 
125 A.2d 199—Bruzzi v. Board of 
Appeals of City of Pawtucket, 122 
A2d 877—Coffln v. Zoning Bd. of 
Review of City of Providence, 98 
A.2d 843, 81 RI. 112—^Dunham v. 
Zoning Board of Town of Wester- 
ly, 26 A.2d 614, 68 R.I. 88—Smith 
V. Zoning Board of Review of City 
of Pawtucket, 170 A. 76—^Morris v. 
Zoning Board of Review of City of 
Pawtucket, 166 A. 664, 62 R.I. 26. 

Tex.—^Moody v. City of XJniversity 
Park, Civ.App., 278 S.W.2d 912, re- 
fused no reverslble error. 

10, Conn.—^Talmadge v. Board of 
Zoning Appeals of City of New Ha¬ 
ven, 109 A2d 253, 141 Conn. 639— 
Isdale V. Town Plan and Zoning 
Commission of Town of Orange, 
107 A2d 267, 141 Conn. 509. 

Mass.—^Vetter v. Zoning Bd. of Ap¬ 
peal of Attleboro, 116 N.E.2d 277, 
330 Mass. 628. 

Mich.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 706, 351 
Mich. 434. 

Mo.—In re Botz, 169 S.W.2d 367, 236 
MoAlPP. 566. 
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findings of the board,^^ or to establish certain claims j evidence has been held insufficient to warrant or 
or contentions of the parties.^2 other cases, the I support the granting of a variance or exception,^* 


N.H.—^Plourde v. Zoningr Bd. of Ad- 
justment of City of Nashua, 42 A. 
2d 736, 93 N.H. 376. 

—^Morlarty v. Pozner, 121 A.2d 
627, 21 N.J. 199—Rezon v. Board 
of Adjustment of Borough of Had- 
donfleld, 89 A.2d 233, 10 N.J. 1— 
Home Builders Ass’n of Northern 
H. J. V. Borough of Paramus, 81 A. 
2d 763, 7 N.J. 335. 

Gross V. Allan, 117 A.2d 275, 37 
N.J.Super. 262—^Ackerman v. Board 
of Com’rs of Town of Bellevllle, 62 
A.2d 476, 1 N.J.Super. 69. 

Krilov V. Board of Adjustment 
of City of Newark, 67 A.2d 669, 137 
N.J.Law 39—^National Lumber 
Products Co. V. Ponzio, 42 A.2d 
763, 133 N.J.Law 96. 

N.Y.—^Perryman v. Weisser, 168 N. 

T.S.2d 587, 3 A.D.2d 674—Stanco v. 1 
Halperin, 136 N.T.S.2d 509, 286 
App.Div. 816—^Application of White 
Plains Housing Authority, 103 N. 
T.S.2d 649, 278 App.Div. 126—Court 
Boulevard, Inc. v. Board of Stand- 
ards and Appeals of City of New 
York, 79 N.Y.S.2d 816, 274 App.Div. 
809—^Holy Sepulchre Cemetery v. 
Board of Appeals of Town of 
Greece, Monroe County, 60 N.Y.S. 
2d 760, 271 App.Div. 33. 

Application of Graham, 165 N.Y. 
S.2d 164, 7 MIsc.2d 34. 

Chapmald Realty Corp. v. Board 
of Standards & Appeals of New 
York City, 76 N.Y.S.2d 296. 

Okl.—Beveridge v. Westgate Oil Co., 
44 P.2d 26, 171 Okl. 360. 

Pa.—^Fagan v. Philadelphia Zoning 
Bd. of Adjustment, 132 A.2d 279, 
389 Pa. 99. 

Perelman v. Board of Adjust¬ 
ment of Borough of Yeadon, 18 A. 
2d 438, 144 Pa.Super. 6. 

R. I.—Tripp v. Zoning Bd. of Revlew 
of City of Pawtucket, 123 A.2d 144 
—Baker v. Zoning Bd. of Revlew 
of Town of North Kingstown, 111 
A2d 363, 82 R.I. 432—^Allen v. Zon¬ 
ing Bd. of Revlew of City of War- 
wick, 66 A.2d 369, 75 B.I. 321—Gar- 
reau v. Board of Revlew of City 
of Newport, 63 A.2d 214, 76 R.I. 44 
—^D’Acchioli v. Zoning Bd. of Re- 
view of City of Cranston, 60 A.2d 
707, 74 R.L 327. 

S. C.—Talbot v. Myrtle Beach Bd. of 
Adjustment, 72 S.E.2d 66, 222 S.C. 
165. 

11. Ala.—^Nelson v. Donaldson, 60 
So.2d 244, 265 Ala. 76. 

Conn.—^Abramson v. Zoning Bd. of 
Appeals of Town of Westport, 120 
A.2d 827, 148 Conn. 211—Hlavati v. 
Board of Adjustment of City of 
New Britaln, 116 A.2d 604, 142 
Conn. 669—^Atlantic Reflning Co. v. 
Zoning Bd. of Appeals of Town of 
Milford, 111 A.2d 1, 142 Conn. 64— 
McMahon v. Board of Zoning Ap¬ 


peals of City of New Haven, 101 ] 

A. 2d 284, 140 Conn. 433. 

D.C.—Selden v. Capitol Hili South- 
east Citizens Ass*n, 219 F.2d 33, 96 

U. S.App.D.C. 62, certiorari denied 
Capitol Hlll Southeast Citizens 
Ass*n V. Coe, 76 S.Ct. 873, 349 U.S. 
944, 99 L.Ed. 1271. 

IlL—Balrd v. Board of Zoning Ap¬ 
peals of City of Kankakee, 106 N. 

B. 2d 343, 347 Ill.App. 158. 

N.J.—James v. Board of Adjustment 
of Town of Montclair, 122 A2d 
660, 40 N.J.Super. 206. 

Pieretti v. Johnson, 41 A.2d 896, 
132 N.J.Law 676—Griggs v. City 
of Paterson, 39 A.2d 231, 132 N.J. 
Law 145—Wilson v. Township 
Committee of Union Tp., Union 
County, 9 A.2d 771, 123 N.J.Law 
474—^Paramount Realty & Const. 
Co. V. Schmitt, 142 A. 247, 6 N.J. 
Misc. 647, afflrmed 146 A. 319, 106 
N.J.Law 687. 

N.Y.—Community Synagogue v. 
Bates, 136 N.E.2d 488, 1 N.Y.2d 
446, 164 N.Y.S.2d 16. 

Consolidated Edison Co. of New 
York V. Gillcrist, 127 N.Y.S.2d 
366, 283 App.Div. 718, reargument 
& appeal denied 128 N.Y.S.2d 596, 
283 App.Div. 799. 

J. L. Hennessy Associates, Inc. 

V. Grlffln, 156 N.Y.S.2d 378. 

Okl.—Application of Shadid, 238 P. 

2d 794, 205 Okl. 462. 

Pa.—^Appeal of Trustees of Congre- 
gation of Jehovah’s Wltnesses, 
Bethel Unit, 130 A.2d 240, 183 Pa. 
Super. 219, appeal dismlssed Swift 
V. Borough of Bethel, Pa, 78 S.Ct. 
120, 366 U.S. 40, 2 L.Ed.2d 71. 

R.I.—^Perrier v. Board of Appeals of 
City of Pawtucket, 134 A.2d 141— 
R, D’Ordine & Son v. Zoning Bd. of 
Review of Town of Bast Provi- 
dence, 90 A.2d 416, 79 R.I. 489. 

Nutinl V. Zoning Bd. of Review 
of City of Cranston, 82 A.2d 883, 78 
R.I. 421—^D^AcchioU v. Zoning Bd. 
of Review of City of Cranston, 60 
A.2d 707, 74 R.I. 327. 

Va.—^Burkhardt v. Board of Zoning 
Appeals. 66 S.B.2d 666, 192 Va 606. 
Wis.—State ex rei. A. Hynek & Sons 
Co. V. Board of Appeals of City of 
Raclne, 66 N.W.2d 623, 267 Wla 
309. 

12. Md.—^Norwood Helghts Imp. 
Ass’n V. Mayor and City Councll of 
Baltimore, 72 A.2d 1, 195 Md. 1. 

N.Y.—Crono v. Town of Brlghton, 119 
N.Y.S.2d 877. 

13. Conn.—^Paul v. Board of Zoning 
Appeals of City of New Haven, 110 
A.2d 619, 142 Conn. 40—Spencer v. 
Board of Zoning Appeals of City of 
New Haven, 104 A.2d 373, 141 Conn. 
166—0'Connor v. Board of Zoning 
Appeals of Town of Stratford, 98 

I A.2d 616, 140 Conn. 66—^Rafala v. 

1091 


Zoning Bd. of Appeals of City of 
Hartford, 62 A.2d 337, 135 Conn. 
142—^Delaney v. Zoning Bd. of Ap¬ 
peals of City of Hartford, 66 A.2d 
647, 134 Conn. 240—Grady v. Katz, 
1 A.2d 137, 124 Conn. 626. 

Md.—^Park Shopping Center, Inc. v. 
Lexington Park Theatre Co., 139 
A.2d 843. 

Heath v. Mayor & City Council 
of Baltimore, 58 A.2d 896, 190 Md. 
478. 

Mass.—^Blcknell Realty Co. v. Board 
of Appeal of Boston, 116 N.E.2d 
570, 330 Mass. 676. 

N.J.—Ardolino v. Board of Adjust¬ 
ment of Borough of Plorham Park, 
130 A.2d 847, 24 N.J. 94. 

Van Corp. v. Mayor and Councll 
of Borough of Ridgefleld, 124 A.2d 
48, 41 N.J.Super. 74—Keller v. 
Town of Westfleld, 121 A.2d 419, 
39 N.J.Super. 430—Cummins v. 
Board of Adjustment of Borough 
of Leonia, Bergen County, 121 A.2d 
405, 39 N.J.Super. 452—Izenberg 

V. Board of Adjustment of City of 
Paterson, 114 A.2d 732, 36 N.J.Su¬ 
per. 583—^Ackerman v. Board of 
Com*rs of Town of Bellevllle, 62 
A.2d 476, 1 N.J.Super. 478. 

Krilov V. Board of Adjustment of 
City of Newark, 67 A.2d 669, 137 
N.J.Law 39—Siebold v. Mayfleld, 67 
A.2d 248, 136 N.J.Law 612—Cor- 
tese V. Board of Adjustment of 
City of Summit, 66 A.2d 714, 136 
NJ.Law 456, afflrmed 61 A.2d 238, 
137 N.J.Law 609—Interboro Truck- 
ing Co. V. Board of Adjustment of 
City of Perth Amboy, 53 A.2d 213, 
136 N.J.Law 520. 

N.Y.—Crossroads Recreation, Inc. v. 
Broz, 149 N.B.2d 65, 4 N.Y.2d 39, 
172 N.Y.S.2d 129—Hickox v. Grif- 
fln, 83 N.B.2d 836, 298 N.Y. 365— 
Otto v. Stelnhilber, 24 N.E.2d 861, 
282 N.Y. 71, reargument denied 26 
N.B.2d 811, 282 N.Y. 681. 

Ryback v. Murdock, 148 N.Y.S.2d 
322, 1 A.D.2d 132—Slater v. Toohill, 
84 N.Y.S.2d 182, 274 App.Div. 944— 
Stevens v. Clarke, 216 N.Y.S. 190, 
216 App.Dlv. 361. 

North Titus Resldentlal Ass’n 
of Irondeauoit, N. Y. v. Board of 
Zoning Appeals of Town of Iron¬ 
deauoit, 127 N.Y.S.2d 602, 205 Misc. 
618—^Van Auken v. Kimmey, 262 
N.Y.S. 343, 141 Misc. 117. 

Teschner v. Town of Pittsford, 
129 N.Y.S.2d 803, afflrmed 137 N.Y. 
S.2d 640, 285 App.Div. 861—^Under- 
hill V. Board of Appeals of Town 
of Oyster Bay, 72 N.Y.S.2d 688, af¬ 
flrmed 76 N.Y.S.2d 327, 273 App. 
Div. 788, afflrmed 80 N.B.2d 342, 
297 N.Y. 937. 

Okl.—^Van Meter v. Westgate Oil Co., 

I 32 P.2d 719, 168 Okl. 200. 
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'to support the findings of the board,!^ or to estab- 
lish particular matters involved in the proceed- 
ing.l5 

§ 308, Djetermination 

The determination by the board need not eontain 
formal findings or set forth the reasons for the decision, 
except to the extent required by statute or ordinance. 

In the absence of a provision so requiring, neither 


formal findings^® nor a statement of reasons^^ is 
required to be incorporated in or accompany the 
determination of the board on an application for a 
variance so as to render it valid.^® However, un¬ 
der some statutes the board is expressly required 
to set forth the facts, findings, or reasons on which 
its action is based,!^ and, under some statutes, since 
the board cannot grant a variance without finding 
the necessary conditions to exist,20 it is required to 


Pa-—Appeal of Michener, 116 A.2d 
367, 382 Pa. 401—Sllverco, Inc. v. 

Zoningr Bd. of Adjustment and Dept 
of Licenses and Inspection, City 
of Philadelphia, 109 A.2d 147, 379 
Pa. 497. 

Appeal of Johnson, 93 Pa.SupeT. 
599. 

R. I.—Caldarone v. Zoning Bd. of Re- 
vlew of City of Providence, 137 A. 
2d 419—^R. I>'Ordine & Son v. Zon- 
ing Bd. of Review of Town of East 
Providence, 90 A.2d 416, 79 R.L 
489—Caldarone v. Zoning Bd. of 
Review of City of Warwick, 60 A. 
2d 168, 74 R.I. 196. 

S. C.—^Application of Groves, 85 S.E. 
2d 708, 226 S.C. 469—Hodge v. Pol- 

. lock, 75 S.E.2d 752, 223 S.C. 342. 

Tex.—^Board of Adjustment v. Sto- 
vall, Civ.App., 218 S.W.2d 286. 

14. Md.—^Mayor and City Council 
of Baltimore v. Shapiro, 51 A.2d 
273, 187 Md. 623. 

N.Y.—Community Synagogae v. 
Bates, 136 N.E.2d 488, 1 N.Y.2d 
446, 164 K.Y.S.2d 15. 

Chad Homes, Inc. v. Board of 
Appeals of City of Rochester, Mon- 
roe County, 169 N.Y.S.2d 383, 6 
Misc.2d 20. 

Innet v. Llberman, 166 N.Y.S.2d 
383—Crone v. Town of Brighton, 
119 N.Y.S.2d 877. 

Wash.—State ex rei. Wenatehee Con- 
gregation of Jehovah*s Witnesses 
r. City of Wenatehee, 312 P.2d 195, 
50 Wash.2d 378. 

15. N.Y.—^Maxwell v. EUaess, 82 N. 
Y.S.2d 588, 192 Misc. 939, appeal 
dismissed Slciliano v. Klaess, 84 
N.Y.S.2d 922, Maxwell v. Klaess, 
85 N.T.S.2d 330, 274 App.Div. 943, 
and Goddard v. Klaess, 85 N.Y.S. 
2d 331. 

16. Cal.—^Patterson v. Board of 
Sup'rs of Los Angeles County, 180 
P.2d 945, 79 CJL2d 670—Barthol- 
omae Oil Corporation v. Seager, 94 
P.2d 614, 35 CJL2d 77. 

Conn.—Stavola v. Bulkeley, 66 A.2d 
645, 134 Conn. 186—Grady v. Katz, 
1 A.2d 137, 124 Conn. 626. 

17. Conn.—^Hlavati v. Board of Ad- 
justment of City of New Britain, 
116 A.2d 504, 142 Conn. 659—Bish- 
op V. Board of Zoning Appeals of 
City of New Haven, 63 A.2d 659, 
133 Conn. 614. 

Mich.—^Beardsley ▼. Evangelical 


Lutheran Bethlehem Church, 246 
N.W. 180, 261 Mich. 468. 

Statement ia mlantes snffloient 

Mich.—City of Detroit v. S. Loewen- 
stein & Son, 47 N.W.2d 646, 330 
Mich. 359. 

18. Conn.—^Nielsen v. Board of Ap¬ 
peals on Zoning of City of Bridge- 
port, 27 A.2d 392, 129 Conn. 286. 

19. m.—^Lindburg v. Zoning Bd. of 
Appeals of City of Springfleld, 133 
N.B.2d 266, 8 I11.2d 264—Downey 
V. Grimshaw, 101 N.B.2d 276, 410 
IU. 21. 

Mass.—Cefalo v. Board of Appeal of 
Boston, 124 N.E.2d 247, 332 Mass. 
178—Bennett v. Board of Appeal 
of City of Cambridge, 167 N.E. 669, 
268 Mass. 419—^Prustk v. Board of 
Appeal of Building Department of 
City of Boston, 160 N.B. 312, 262 
Mass. 451. 

N.T.—Gilbert v. Stevens, 136 N.Y.S. 
2d 367, 284 App.Dlv. 1016. 

Long Island Land Research Bu- 
reau, Inc. v. Young, 169 N.Y.S.2d 
414, 7 Mlsc.2d 469—Lyle v. Avis, 
148 N.Y.S,2d 874, 1 Misc.2d 880— 
Sherwood Realty Corp. v. Periola, 
93 N.Y.S.2d 750, 197 Misc. 77, trans- 
ferred, see, 101 N.Y.S.2d 236, 277 
App.Div. 1049—Sherwood Realty 
Corp. V. Periola, 82 N.Y.S.2d 606, 
193 Misc. 194. 

Wemert v. McHatRe, 168 N.Y.S. 
2d 438—^Application of J. Clarence 
Davies, Inc., 156 N.Y.S.2d 476. 

Pa.—^Application of Imperial Asphalt 
Corp., 69 A.2d 121, 369 Pa. 402. 

Bryan v. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 2 Bucks Co. 16— 
Board of Adjustment of SusQue- 
hanna. Tp. v. Procasco, Com.PL, 69 
Dauph.Co. 204—^Kuznowski v. Board 
of Zoning Appeals, Com.Pl., 63 
Liack.Jur. 63—^Appeal of Bowtiuch, 
Com.Pl., 49 Lack.Jur. 210—Appeal 
of 0'Hara, Com.Pl., 73 Montg.Co. 
89, reversed on other grounds 131 
A.2d 587, 389 Pa. 35—Appeal of 
Berg, Com.Pl., 66 Montg.Co. 194— 
Appeal of Walsh, Com.Pl., 89 
Pittsb.Leg.J. 383. 

R.L—Comn v. Zoning Bd. of Review 
of City of Providence, 98 A.2d 843, 
81 R.I. 112—Winters v. Zoning Bd. 
of Review of City of Warwick, 96 
A.2d 337, 80 RI. 276—Petrarca v. 
Zoning Bd. of Review of City of 
Warwick, 80 A.2d 166, 78 RI. 130 
—^Berg V. Zoning Board of Review 
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of City of Warwick, 12 A.2d 226, 
64 RI. 290—Robinson v. Town 
Council of Narragansett, 199 A. 
308, 60 R.I. 422. 

SnflLcienoy of statement 
Mere repetition of the general lan- 
guage of the statute adds nothing 
to the power of the board of appeals 
to render a decision varying the ap¬ 
plication of zoning law, but there 
must be a definite statement of ra- 
tional causes and motives, founded 
on adeauate findings. 

Mass.—Gaunt v. Board of Appeals 
of Methuen, 99 N.E.2d 60, 327 Mass. 
380—^Real Properties v. Board of 
Appeal of Boston, 66 N.E.2d 199, 
319 Mass. 180—Brockett v. Board 
of Appeal of Building Department 
of City of Boston, 39 N.E.2d 966, 
311 Mass. 62. 

Decision held invalid 
Where board of appeals granted 
special permit to vary zoning bylaws 
and to subdivide lot as indicated by 
plan, and only records filed by board 
with town clerk were its decision 
and plan, and no other records were 
in existence, requirements of stat¬ 
ute, which authorized variation of 
zoning bylaws, were not complied 
with, and board's decision was in¬ 
valid. 

Mass.—Gaunt v. Board of Appeals of 
Methuen, 99 N.E.2d 60, 327 Mass. 
380. 

Beport of testimony 
Even though there is a stenograph- 
ic or otherwise substantial report of 
testimony, supreme court will not 
speculate as to grounds on which 
the board bases its decision, es- 
pecially where board has taken into 
consideration Information which al- 
legedly was within its own knowl- 
edge or secured from outside sources 
but of which not even the substance 
is disclosed in record brought up for 
review. 

R.I.—^Berg v. Zoning Board of Re¬ 
view of City of Warwick, 12 A.2d 
225, 64 RI. 290. 

20. N.J.—Tonoko v. Vissers, 121 A. 
2d 602, 21 N.J. 226—^Augusta St. 
V. Collins, 87 A.2d 889, 9 N.J. 259 
—Stolz v. Bllenstein, 81 A.2d 476, 
7 N J. 291. 

Bierce v. Gross, 136 A.2d 661, 47 
N.J.Super, 148—^Wharton Sand & 
Stone Co. V. Montville Tp., 120 A. 
2d 868, 39 N.J.Super. 278—laen- 



101 C.J.S, 


state its findings^i and to specify its reasons^s for 
granting a variance. 

Nevertheless, under a statute of the latter char¬ 
acter the board need not expressly set forth its 
reasons for approving the application, at least where 
its resolution impliedly finds that the variance sought 
will not be contrary to the popular interest;23 nor 
need the board in denying the variance specify any 
reasons for its action,24 or suggest what uses would 

be approved.25 

Where the board bases its decision on a view of 
the location involved, it has been held that it must 
set forth what it found on such view to justify its 
action;^® and where the board acts on its own 
knowledge it should set forth in its findings and de¬ 
cision the facts which are known to it and which 


ZONING §§ 308-309 

fonn the basis of such decision but which are not 
otherwise disclosed in the recorcL^^ 

Whether the official action of the board on the 
application must be taken at a public meeting is 
considered supra § 303. 

Dismissal of a petition for a variance or excep- 
tion is equivalent to a nonsuit,28 and such an order 
has been held void.^® 

§ 309. - Vote of Members of Board 

The decision must be made by the number of mem¬ 
bers of the board requlred by statute, and the vote must 
be recorded as requlred. 

The decision must be made by the number of mem¬ 
bers of the board required by statute,and the 


bersr v. Board of Adjustment of 
City of Paterson, 114 A.2d 732, 35 
N.J.Super. 683—Skaf v. Zoninsr Bd. 
of Adjustment of City of Asbury 
Park, 113 A.2d 843. 36 N.J.Super. 
215—Tzeses v. Board of Trustees 
of Villagre of South Oransre, 91 A. 
2d 588, 22 N.J.Super. 45—Giordano 
V. City Commission of City of 
Newark, 64 A.2d 462,' 2 N.J.Super. 
45, afflrmed 67 A.2d 454, 2 N.J. 
685—^Protomastro v. Board of Ad¬ 
justment of City of Hoboken in 
Hudaon County, 62 A2d 694, 1 N.J. 
Super. 102. 

Protomastro v. Board of Adjust¬ 
ment of City of Hoboken, 59 A2d 
644, 137 N.J.Law 250—Sandler v. 
Board of Com’rs of City of Tren- 
ton, 19 A2d 788, 126 N.J.Law 892— 
Brandon v. Board of Com’rs of 
Town of Montclair, 15 A.2d 698, 
126 N.J.Law 367. 

Pa.—^Taffiello v. Board of Zoning: Ap- 
peals, Com.PL, 53 Lack.Jur. 21. 

R.L—Cardin v. Zoning Bd. of Review 
of Town of North Providence, 93 
A.2d 304, 80 B.I. 136—Nutini v. 
Zoning Bd. of Review of City of 
Cranston, 82 A.2d 883, 78 R.1. 421 
—Woodbury v. Zoning Bd. of Re¬ 
view of City of Warwick, 82 A.2d 
164, 78 R.I. 819. 

^PtxLdlnsrs held Insoflloleiiit 
•V.J.— Ward V. Scott, 93 A.2d 886, 11 
N.J. 117. 

Skaf V. ZoniniT Bd. of Adjust¬ 
ment of City of Asbury Park, 113 
A.2d 848, 35 N.J.Super. 215. 

21. Pa.—Appeal of Johnson, 98 Pa. 
Super. 599. 

Va.—^Burkhardt v. Board of Zoningr 
Appeals, 66 S.E.2d 565, 192 Va. 
606. 

Siib8eq.uent resolntloiL statlnflT 
infiTs 

(1) Where recommendation of 
town board of adjustment that a 
zoning variance be allowed contalned 
no flndmg of facts or other recitals. 


but, after such recommendation had 
been approved by board of commls- 
sioners and writ of certiorari al¬ 
lowed to review such action, board 
of adjustment adopted a second reso¬ 
lution declaring that at time of its 
former action it had found certain 
facts which were the basis of Its rec¬ 
ommendation, recitals and findings 
contained in second resolution would 
be given the same elfect as If part 
of board’s original action. 

N.J.—^Ackerman v. Board of Com*rs 
of Town of Bellevllle, N. J., 62 A. 
2d 476, 1 N.J.Super. 69. 

(2) Fillng of supplemental findings 
by board of adjustment months aft¬ 
er it has granted variance, and aft¬ 
er institution of action challenging 
grant, is to be condemned as loose 
and undesirable practice. 

N.J.—Tzeses v. Board of Trustees 
of Village of South Orange, 91 A. 
2d 588, 22 N.J.Super. 45. 

22. N.J.—^Bierce v. Gross, 135 A.2d 
561, 47 N.J.Super. 148. 

National Lumber Products Co. 
V. Ponzio, 42 A.2d 753, 183 N.J. 
Law 95—^Brandon v. Board of 
Com’rs of Town of Montclair, 15 
A.2d 698, 125 N.J.Law 367. 

Va.—^Burkhardt v. Board of Zoning 
Appeals, 66 S.E.2d 565, 192 Va. 
606. 

23. N.J.—Ranney v. Istituto Ponti¬ 
ficio Delie Maestre Filippinl, 119 
A.2d 142, 20 N.J. 189. 

Board of Ed. of Borough of Pt. 
Lee V. Mayor and Council of Bor¬ 
ough of Pt. Lee, 105 A.2d 899, 31 
N.J.Super. 22. 

Wllson V. Townshlp Committes 
of Union Tp., Union County, 9 A. 
2d 771, 123 N.J.Law 474. 

24. N.J.—Wharton Sand & Stone Co. 
V. Montville Tp., 120 A.2d 868, 39 
N.J.Super. 278. 

National Lumber Products Co. 
V. Ponzio, 42 A.2d 763, 133 N.J. 
Law 95. 


Keiser v. Inhabitants of City of 
Plainfleld, 169 A. 786. 10 N.J.Mlsc. 
496. 

25. N.J.—Cobble Close Farm v. 
Board of Adjustment of Middle- 
town Tp., 92 A.2d 4, 10 N.J. 442. 

26. Md.—^Heath v. Mayor and City 
Council of Baltlmore, 49 A.2d 799, 
187 Md. 296. 

N.J.—Griordano v. City Commission 
of City of Newark, 67 A.2d 454, 2 
N.J. 585. 

Preye v. Board of Adjustment of 
North Bergen Tp., 91 A.2d 697, 22 
N.J.Super. 161—^Rodee v. Lee, 81 A, 
2d 617, 14 N.J.Super. 188. 

Scaduto V. Town of Bloomfield, 
20 A.2d 649, 127 N.J.Law 1. 

R.I.—^Buckminster v. Zoning Board 
of Review of City of Pawtucket, 
30 A.2d 104, 68 R.I. 615. 

27. N.T.—^Lapham v. Roulan, 169 N. 
T.S.2d 346—^Wemert v. McHaffle, 
158 N.T.S.2d 438—Application of 
Furlong, 111 N.Y.S.2d 398. 

R.I.—Woodbury v. Zoning Bd. of Re¬ 
view of City of Warwick, 82 A.2d 
164, 78 R.L 319—^Harrison v. Zon¬ 
ing ^d. of Review of City of Paw¬ 
tucket, 59 A.2d 361, 74 R.I. 135. 

Necessity of disclosing in record 
facts wlthin personal knowledge of 
board on which it acted see infra 
$ 313. 

28. Ind.—Anderson Lumber & Sup- 
ply Co. V. Fletcher, 89 N.E.2d 449, 
228 Ind. 383. 

Pa.—Warrick v. Zoning Bd. of Ad¬ 
justment, 77 Pa.Dist. & Co. 396. 

29. Ind.—^Anderson Lumber & Sup- 
ply Co. V. Fletcher, 89 N.E.2d 449, 
228 Ind. 383. 

30. Ala.—^Moore v. Pettus, 71 So.2d 
814, 260 Ala. 616. 

Conn.—^Eoslow v. Board of Zoning 
Appeals of City of New Haven, 112 
A.2d 513, 19 Conn.Sup. 303. 

N.Y.—Ooxpns Jiuls Seonndiun dted 
In Giuliano v. Entress, 158 N.Y.S. 
2d 961, 964, \ Miso.2d 646. 
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§§ 309-510 ZONING 

vote must be recorded as required^l and show that 
the required number of tnembers voted in favor of 
the resolution granting the variance.®^ A require- 
ment that the vote of each member of the board 
on the application must be shown merely requires a 
showing of the vote on the ultimate question wheth- 
er the variance permit should be granted, and it is 
not necessary that the vote on each incidental claim 
of applicant be shown.^^ 

Although a board member may not make a judi- 
cial determination with respect to an application for 
a zoning variance without knowledge of the material 
evidence,^^ the mere fact that one member of the 
board who voted for the variance, and whose vote 
was necessary to pass the resolution granting the 
variance, was not present during the public hearing 


of the application for the variance, at which no 
testimony was taken, and had not read the tran- 
script of the proceedings does not invalidate the 
proceeding where he actually had full knowledge 
of the problems presented by the request for the 
variance and had considered the matters aired at 
the public hearing before casting his vote.35 

§ 310, - Conditions 

A variance may be granted on atated conditions 
which must be reasonable, and not arbitrary, unneces- 
sary, or oppressive; and under some statutes an excep. 
tion may be granted oniy under appropriate conditions 
and safeguards. 

A board of appeal or adjustment may grant a 
variance on stated conditions,36 and sometimes it 


ILI.—^May-Day Realty Corp. v, Zon- 
in^ Bd. of Review of City of Paw- 
tucket, 77 A.2d 639, 77 R.I. 469. 

Who must be present 

Under zoning statute providing 
that no variance of application of 
zoning act should he authorlzed ex- 
cept by unanimous decision of entire 
membership of board of appeal ren- 
dered after a public hearing, all 
members of board are reqiuired to be 
present at public hearing, and, where 
one of members was 111 and not pres¬ 
ent at hearing even though he read 
record of testimony, vislted prem- 
ises, and participated in decision, and 
objecting party consented to such 
procedure, there was no public hear¬ 
ing by “entire membership of board*’ 
as required by statute, and board 
was without jurlsdiction to act. 

Mass.—Sesnovich v. Board of Ap¬ 
peal of Boston, 47 N.E.2d 943, 813 
Mass. 393. 

Qnomm 

In absence of any provision that 
one member may constitute a quorum 
of a board of adjustment, a majorlty 
of board of adjustment is necessary, 
and a quorxim is not present? where 
one member of a two-man board dis- 
qualiiles hlmself and application for 
a special excep tion is heard by oth- 
er. 

Pa—Wharton v. Cheltenham Tp., 82 
PaDist. & Co. 408, 68 Montg.Co. 
264. 

31> Ala—^Moore v. Pettus, 71 So,2d 
814, 260 Ala 616. 

32. N.T.—^Lapham v. Roulan, 169 N. 
Y.S.2d 346. 

“Unanlin otiB deolsioii of entire board” 
A unanimous decision conslstlng 
of four of the flve regularly ap- 
pointed members and a substitute 
member sitting in place of the flfth 
regularly appointed member was 
“unanimous decision of entire board,’* 
as required by zoning law. 

Mass.—^Real Properties v. Board of 


Appeal of Boston, 42 N.E.2d 499, 
311 Mass. 430. 

33. Conn.—Torello v. Board of Zon¬ 
ing Appeals of New Haven, 16 A. 
2d 591, 127 Conn. 307. 

34. N.Y.-^aub v. Pirnie, 160 N.Y.S. 
2d 447, 3 A.D.2d 763, afflrmed 144 
N.B.2d 3, 3 N.Y.2d 188, 166 N.Y.S. 
2d 1. 

35. N.Y.—Taub v. Pirnie, 144 N.E. 
2d 3, 3 N.Y.2d 188, 16« N.Y.S.2d 1. 

36. Conn.—Kelley v. Board of Zon¬ 
ing Appeals of New Haven, 13 A. 
2d 675, 126 Conn. 648—St. Patrick*s 
Church Corporation v. Daniels, 154 
A. 343, 113 Conn. 132. 

Ky,—Selligman v. Western & South¬ 
ern Life Ins. Co., 126 S.W.2d 419, 
277 Ky. 551. 

N.Y.—^Ambrosio v. Zoning Bd. of 
Appeals of Town of Huntington, 
96 N.Y.S,2d 880, 196 Misc. 1006— 
Spadafora v. Perguson, 48 N.Y.S. 
2d 698, 182 Misc. 161, affirmed 50 
N.Y.S.2d 408, 268 App.Div. 820— 
Hopkins v. Board of Appeals of 
City of Bochester, Monroe County, 
39 N.Y.S.2d 167, 179 Misc. 325— 
Peekskill Packing Co. v. Board of 
Health of Village of Peekskill, 14 
N.Y.S.2d 229, 172 Misc. 176, re- 
versed on other grounds Peekskill 
Packing Co. v. Board of Health of 
Village of Peekskill, Westchester 
County, 25 N.Y.S.2d 866, 261 App. 
Div. 915, reargument denied Appli¬ 
cation of Peekskill Packing Co., 29 
N.Y.S.2d 717, 262 App.Div. 863. 

Fleischer v. Murdock, 62 N.Y.S. 
2d 417, appeal dismissed, A.D., 77 
N.Y.S.2d 393—^Henry Steers, Inc. v. 
Rembaugh, 15 N.Y.S.2d 880, re- 
versed on other grounds 20 N.Y.S. 
2d 72, 259 App.Div. 908, afflrmed 
29 N.E.2d 984, 284 N.Y. 621—Burke 
V. Cohen, 18 N.T.S.2d 984. 

Pa.—^Ettnton v. Zoning Bd. of Ad¬ 
justment, 88 Pa.Dist. & Co. 266— 
Appeal of North End Fire Co. No. 1 
of Pottstown, 86 Pa.Dist. & Co. 287, 
69 Montg.Co. 46. 
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Appeal of Houlden, Com.Pl., 86 
PittshLeg.J. 116. 

R.I.—Piske V. Zoning Bd. of Review 
of Town of East Providence, 40 A. 
2d 486, 70 R.I. 426—Morris v. Zon¬ 
ing Board of Review of City of 
Pawtucket, 155 A. 654, 52 R.L 26. 

Painting and landsoaping 

A determination of village zoning 
board of appeals on waterworks com- 
pany’s application for variation of 
zoning ordinancea to permit erection 
of additional facflities on company*s 
land in residential district was prop- 
er as to board* s requirements that 
reservoir, permitted by board to be 
erected on land be painted green 
and Immediately surrounding area 
landscaped to screen reservoir. 

N.Y.—^Northport Water Works Co. v. 
Carll, 133 N.Y.S.2d 859. 

Termlnatlon of rigrht to oontinne 
vazianoe 

Where an antique dealer who has 
been granted a variance imder a zon¬ 
ing ordinance to conduct a shop in a 
residence leased by her for term of 
leasa purchases property, right to 
continue variance is terminated by 
its very terms. 

Pa.—Cummer v. Narberth Borough 
Bd. of Adjustment, 59 Pa.Dlst. & 
Co. 686, 63 Montg.Co. 247. 

Estoppel to objeet 
A party who has accepted and re- 
tained advantages of an order of 
zoning board of appeal granting vari¬ 
ation from construction and use re- 
quirement of property cannot be 
heard to attack validity or propriety 
of conditions upon which its right to 
such advantages was expressly pred- 
icated, and by acceptlng advantages 
of variation he has waived whatever 
error may have existed in imposlng 
conditions upon which variation was 
granted. 

111.—^Zwelfel Mfg. Corp. v. City of 
Peoria, 144 N.E.2d 698, 11 111.2d 
489. 



101 C.J.S, 


should do so,37 although it may not reserve to itself 
the right to modify or revoke the privilege granted 
on violation of the condition.38 ^^ere a variance 
is granted on condition that certain requirements 
be complied with or certain alterations made, the 
variance is not effective until such conditions are 
met;39 nevertheless, if applicant, although he has 
not fully complied with the conditions, has made 
substantial progress toward compliance within the 
prescribed time, the board may in its discretion 
grant an extension of time,40 and the failure of ap¬ 
plicant to comply within the prescribed time does 
not invalidate the grant or empower the board 
to reverse its original order.^i 

Conditions imposed must be reasonable, not arbi- 
trary, unnecessary, or oppressive,42 or beyond the 
jurisdiction of the board to impose;43 and unreason- 
able conditions may be stricken by the court.44 The 


ZONING § 310 

proper way to raise the question whether the con¬ 
dition has been violated is to petition the building 
inspector for an order forbidding improper use of 
the premises;46 and it is likewise proper for the 
board, on an application to determine the propriety 
of the issuance of a variance permit, to consider 
whether the conditions imposed with the granting 
of the variance should be dispensed with or have 
been complied with.46 

Under a statute expressly providing that excep- 
tions may be granted subject to appropriate con¬ 
ditions and safeguards, the conditions must be such 
as under all the circumstances of any given case 
are fit, suitable, and proper, ‘47 such conditions and 
safeguards are placed on the use of the premises 
and run with the land,48 and for that reason they 
should be specifically and separately enumerated.43 
Where a condition is invalid, and such condition 


37. B.I.—Taft V. Zonlngr Bd. of Re- 
view of City of Warwick, 71 A.2d 
886, 76 R.I. 443. 

38. Conn.—^Kelley v. Board of Zon- 
ing Appeala of New Haven, 13 A.2d 
675, 126 Conn. 648. 

39. Ala.—^Moore v. Pettus, 71 So.2d 
814, 260 Ala. 616. 

N.Y.- 7 -La Sala v, Garcia, 70 N.Y.S. 
2d 833, afflrmed 76 N.Y.S.2d 295, 273 
App.Dlv. 762. 

4a N.Y.—^Fleischer v. Murdock, 62 
N.Y.S.2d 417, appeal dismissed, A. 
D., 77 N.Y.S.2d 393. 

41. N.Y.—^Flelscher v. Murdock, su¬ 
pra. 

42. N.J.—Soho Park & Land Co. v. 
Board of Adjustment of Town of 
Belleville, 142 A. 548, 6 N.J.Misc. 
683. 

R.L—Olevson v. Zonlng Board of 
Review of Town of Narragansett, 
44 A.2d 720, 71 R.I. 303—Robin- 
son V. Town Council of Narragan- 
aett, 199 A. 308, 60 R.I. 422. 
Coaforxnlty to precedent 
A condition imposed in a variance 
does not have to conform to any 
precedent. 

Pa.—Springfield Tp. v. Plourbowl, 
Inc., 7 Pa.Dist. & Co.2d 28, 72 
Hontg.Co. 304. 

Conditions held reasonable or valid 

(1) Where building zone ordinance 
of town empowered zoning board of 
appeals to attach conditions to a va¬ 
riance, rule adopted by board limit- 
ing validity of special exception or 
variance granted to one year from 
date of order, unless within that pe- 
riod applicant has applied for build¬ 
ing permit and has commenced con- 
struction or use or has obtained an 
extension, is valid. 

N.Y.—^Ambrosio v. Zoning Bd. of Ap¬ 
peals of Town of Huntington, 96 
N.Y.S.2d 380, 196 Misc. 1005. 


(2) Aetion of a zoning board in re- 
Quiring as a condition to grant of a 
variance to permit an eight-lane 
bowling alley that a paved parking 
area be provided for thirty cars is 
reasonable, and is not satished by 
spreading a three-auarter inch sur- 
face of loose stone over lot, since 
“paved” means a hard, smooth, pre- 
pared surface. 

Pa.—Springfield Tp. v. Flourbowl, 
Inc., 7 Pa.Dist. & Co.2d 28, 72 
Montg.Co. 304. 

(3) Bven though there is no ordi¬ 
nance on subject, requiring a vari¬ 
ance permittee to pave his accessory 
parking lot is not an unreasonable 
or discriminatory condition merely 
because other businesses whlch have 
accessory parking lots have not like¬ 
wise been required to pave. 

Pa.—Springfield Tp. v. Plourbowl, 
Inc., supreu 

Betrooctlve appUoation 
Rule adopted by zoning board of ap¬ 
peals of town limiting validity of 
special exception or variance from 
terms of building zone ordinance to 
period of one year from date of or¬ 
der, unless within that period appli¬ 
cant has applied for building permit, 
and has commenced constructlon or 
use, or has obtained an extension, 
could be applied retroactively to a 
variance previously granted. 

N.Y.—^Ambrosio v. Zoning Bd. of Ap¬ 
peals of Town of Huntington, 96 
N.Y.S.2d 380, 196 Misc. 1006. 

43. Mass.—Assessors of Dover v. 
Domlnlcan Fathers Province of St. 
Joseph, 137 N.B.2d 225, 334 Mass. 
530. 

N.Y.—^Rand v. City of New York, 
165 N.Y.S.2d 763, 3 Misc.2d 769. 

Pa.—^Appeal of Tool & Mfg. Co., 104 
Plttsb.Leg.J. 243. 

44. N.J.—Soho Park & Land Co. v. 
Board of Adjustment of Town of 
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BeUeville, 142 A. 648, 6 N.LMlsc. 
683. 

45. Conn.—^Kelley v. Board of Zon¬ 
ing Appeals of New Haven, 13 A.2d 
676, 126 Conn. 648. 

46. N.Y.—In re Hempstead, 280 N. 
Y.S. 448, 245 App.Div. 760. 

47. R.I.—Olevson v. Zoning Board 
of Review of Town of Narragan¬ 
sett, 44 A.2d 720, 71 R.I. 803. 

Time llxuitatloa 

Under ordinance permitting zoning 
board of review, subject to appropri¬ 
ate provisions and safeguards, to 
make special exceptlons where nec- 
essary for welfare of public, board 
had Power to impose a time limita- 
tlon on granting of exception or vari¬ 
ance. 

R.I.—Guenther v. Zoning Bd. of Re¬ 
view of City of Warwick, 125 A.2d 
214. 

48. R.I.—Strauss v. Zoning Bd. of 
Review of City of Warwick, 48 A. 
2d 349, 72 R.I. 107. 

A personal ooudltloiL applicable to 
the person who owns or occupies the 
property rather than to the prop- 
erty itself is invalid. 

R.I.—Olevson v. Zoning Board of 
Review of Town of Narragansett, 
44 A.2d 720, 71 R.I. 303. 

Term of lease 

Where an antiaue dealer, who has 
been granted a variance permit un¬ 
der a zoning ordinance to conduct a 
shop in a resldence leased by hlm for 
the term of the lease, purchases the 
property, the right to continue the 
variance is terminated by the very 
terms of the permit 
Pa.—Cummer v. Narberth Borough 
Bd. of Adjustment, 59 Pa.Dist. & 
Co. 686, 63 Montg.Co. 247. 

49. R.I.—Strauss v. Zoning Bd. of 
Review of City of Waiwick, 48 A. 
2d 349, 72 R.I. 107. 



101 C.J.S, 


§§ 310-312 ZONING 

was the chief factor in the granting of the excep- to, or knowledge of, the decision.®^ 
tion, the exception must fall.5® 

§ 312. — Conclusiveness and Effect 

§ 311, Filing, Notice^ or Service 

The decislon of the board on an application for a 
A report of the proceedings and decislon must be varfance or exception is generally final and binding untii 
flled, and notice of the decislon malled to Interested par- ^ ppoper manner. 

tles, when required by statute, but personal Service Is 

not necessary in the absence of statutory requlrement. Under an appropriate provision of a zoning code, 

Where so required by statute, a report of the the decision of the board on an application for a 

proceedings and decision must be filed in the proper variance may be made final.^s Even in the ab- 

manner,and notice of the decision must be mailed sence of such a provision, the action of the board 

to each party in interest.®^ Personal Service of the within its jurisdiction and in the absence of fraud 

decision has been held not necessary when not re- or other abuse is valid, final, and binding untii set 

quired by statute.^® The failure to file the decision aside in a proper manner but such decision is 
is not ground for vacating it where the persons pe- not res judicata,^^ at least as to matters not directly 
titioning for review were not deprived of access in issue.®® Where the practice is for the board 


50. R.I.—Olevson v. Zoning Board 
of Review of Town of Narragan- 
sett, 44 A.2d 720, 71 R.I. 303. 

51. Mass.—^Amero v. Board of Ap- 
peal of City of Gloucester, 186 K.R 
61, 283 Mass. 45. 

Sbowlug compUaaca as to notlee 
Omission of words “most recent,” 
as nsed in statute, in describing tax 
list uaed in sending notice of vari¬ 
ance in zoning ordinances to prop- 
erty ownera was not fatal where 
board of appeals referred to 'local 
tax list.” 

Mass.—^Amero v. Board of Appeal of 
City of Gloucester, 186 N.E. 61, 283 
Mass. 45. 

52. Mass,—^Del Grosso v, Board of 
Appeal of Revere, 110 N.E.2d 836, 
330 Mass. 29—^Amero v. Board of 
Appeal of City of Gloucester, 186 
N.E. 61, 283 Mass. 46. 

X'allnre to notify oonsentlng parties 
Refusing to quash decision of 
board of appeals varying zoning or- 
dinance on ground that others than 
petit ion er s and remonstrants were 
not notifled waa held not error where 
others consented in advance to 
board’8 decision. 

Mass.—^Amero v. Board of Appeal of 
City of Gloucester, supra. 

OwnezB falling to give aotloe to board 
Where property owners did not 
give notice to board of zoning ad- 
Justment of any desire to be con- 
sidered parties to proceedings for 
granting a variance in zoning ordi- 
nance, they could not complain of 
lack of notice of decislon of board 
in granting variance under statute 
requlring notice to be given to all 
parties in interest. 

Pa.—^Blank v. Board of Adjustment 
of Borough of West Mifilin, 136 A. 
2d 695, 396 Pa. 636. 

53. N.T.—^Hercher v. Murdock, 105 
N.Y.S.2d 164, 200 Misc. 276. 

54. K.Y.—^Lapham v. Roulan, 1^9 N. 
Y.S.2d 346. 


55. Cdl.—Rubin v. Board of Direc- 
tors of City of Pasadena, 104 P.2d 
1041, 16 C.2d 119. 

66. Ga.—^Washington Seminary v. 

Bass, 16 S.E.2d 565, 192 Ga. 808. 
Ind.—^Board of Zoning Appeals of 
City of Indlanapolis v. Moyer, 27 
N.E.2d 905, 108 Ind.App. 198. 

N.J.—^Lynch v. Borough of Hillsdale, 
54 A.2d 723, 136 N.J.Law 129, af- 
llrmed 59 A2d 622, 137 N.J.Law 
280—Sitgreaves v. Board of Ad¬ 
justment of Town of Nutley, 54 A 
2d 461, 136 N.J.Law 21--Potts v. 
Board of Adjustment of Borough 
of Princeton, 48 A.2d 860, 133 N. 
J.Law 230—^Pieretti v. Johnson, 41 
A2d 896, 132 N.J.Law 676--Bran- 
don V. Board of Com’rs of Town 
of Montclair, 15 A.2d 598, 126 N. 
J.Law 367. 

Soho Park & Land Co. v. Town 
of Belleville, 142 A. 647, 6 N.J. 
Misc. 683—Concord Development 
Co. V. Dowllng, 142 A. 356, 6 N.J. 
Misc. 552—Chancellor Dev. Corp. 
V. Senior, 134 A 337, 4 N.J.Misc. 
633. 

N.Y.—^People ex rei. St. Albans- 
Springfleld Corporation v. Connell, 
177 N.E. 313, 267 N.Y. 73—Reed V. 
Board of Standards and Appeals 
of City of New York, 174 N.E. 301, 
266 N.Y. 126. 

Riker v. Board of Standards and 
Appeals of City of New York, 234 
N.Y.S. 42, 226 App.Div. 670. 

Court Boulevard v. Board of 
Standards and Appeals of City of 
New York, 72 N.Y.S.2d 753. 

N.C.—^Lee v. Board of Adjustment 
of City of Rocky Mount, 37 S.E. 
2d 128, 226 N.C. 107. 

Okl.—Torrance v. Bladel, 166 P.2d 
646, 196 Okl. 68. 

W.Va.—^Mustard v. City of Bluefield, 
45 S.B.2d 326, 130 W.Va. 763. 

Indlxect attaofc 

Where decislon of board granting 
a zoning variance became final on 
failure of anyone to institute a pro- 
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ceeding to review board^s decision 
within statutory time limit, a second 
proceedlng seeklng an order dlrect- 
ing board formally to deny the orig- 
inal zoning variance on ground that 
conditlons imposed by board in its 
decision had not been fully complied 
with was an attempt to obtain Indi- 
rectly the relief which could not be 
obtained directly, and would not be 
allowed. 

N.Y.—^Fleischer v. Murdock, 62 N.T. 
S.2d 417, appeal dismissed, AD., 
77 N.Y.S.2d 393. 

Deo^tioii. 

Party seeklng to uphold grant of 
variance by board of adjustment 
based in part on building inspectores 
approval of constructlon"can derlve 
no advantage from approval of con- 
struction gained by deception. 

Pa.—^Kovacs v. Board of Adjustment 
of Ross Tp., 95 A2d 360, 173 Pa. 
Super. 66. 

57. Md.—^E:nox v. Mayor and Coun- 
cil of Baltimore City, 23 A2d 15, 
180 Md. 88. 

Pa.—Congregation Adath Jeshurun 
V. Cheltenham Tp., Com.Pl., 70 
Montg.Co. 345—Jeffirey v. Chelten¬ 
ham Tp., Com.Pl., 68 Montg.Co. 
312. 

58. N.Y.—^Kaufman v. City of Glen 
Cove, 45 N.T.S.2d 53, 180 Misc. 349, 
affirmed 42 N.Y.S.2d 508, 266 App. 
Div. 870. 

iBsues not oonoliided 

The denial of a property owner’s 
application for a variation of the 
zoning resolution does not consti¬ 
tute binding adjudication that with- 
out such variation enforcement of 
general rule would deprive owner of 
his property without due process of 
law, notwithstanding courts on review 
by certiorari sustain the determina- 
tlon of the board denying varia¬ 
tion. 

N.T.—^Arverne Bay Const. Co. v. 

Thatcher, 15 N.B.2d 687, 278 N.Y. 
1 222, 117 AL.R. 1110. 
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of adjustment to recommend to the governing body 
that tlie applicatiori for a variance be granted, if on 
such recommendation the goveming body refuses 
to approve the applicatiori, the applicatiori falis, and 
such refusal cannot be set aside except on ade- 
quate grounds.^® 

A variance for the use of property in a particular 
manner is not personal to the owner at the time of 
the grant, but is available to any subsequent owner, 
until it expires according to its terms or is effec¬ 
ti vely revoked,®® and this is true even though the 
original owner did not act on it.®^ Where no ap- 
peal is taken from the denial of a petition for a vari¬ 
ance, the findings and rulings on hardship and on 
the effect of the present use on the values of sur- 
rounding properties are significant only as they re¬ 
late to the issue of public need.®^ 

§ 313, Record 

It Is generally necessary that a proper record be kept 
of the proceedings on an application for a variance, and 
such record must be made and fiied in the manner pre- 
scribed by statute. 

As a general rule, it is necessary that a record 
be kept of the proceedings on an application for a 
variance,®^ and such record must be made and fiied 
in the manner prescribed by statute.®^ Ordinarily, 
the record must contain a r6sum6 of the evidence,®^ 
and, even apart from any statutory requirement, it 


has been held that the regard accorded to the 
proceedings is considerably enhanced where a steno- 
graphic record is madebut where the record con- 
tains a summary of the testimony, and sets forth 
in general terms the grounds for the board^s deci- 
sion, the failure of the board to keep a stenographic 
record of the proceedings is not error.®*^ 

Where the board acts on the basis of matters 
within the personal knowledge of its members, such 
facts should be set forth in the record.®^ 

§ 314. Reconsideration or Revocation; New 
Application 

The board will not ordinarily revlew its own decision 
on an application for a variance or exception or revoke 
action once taken thereon; but variances may be re- 
voked entirely when no vested rights have accrued, and 
the board may entertain a new application based on dif¬ 
ferent facts. 

In conformity with the general niles as to the 
power of a board of appeals and adjustment to re- 
view its own prior decisions, as discussed supra § 
218, it is the general rule that such a board will 
ordinarily not be permitted to review its own deci¬ 
sion on an application for a variance or exception 
and revoke action once taken thereon,®® at least in 
the absence of a mistake in the prior proceedings,*^® 
or of new evidence or additional facts,or a change 
in circumstances;*^® and this is particularly true 


59. N.J.—Shaiman v. Mayor, Board 
of ComTs and Board of Adjust¬ 
ment of City of Newark, 191 A. 
736, 16 N.J.Misc. 437. 

60. Cal.— Corpus GTurls Secundum 
guoted In Cohn v. County Bd. of 
Sup’rs of Los Angeles County, 286 
P.2d 836, 839, 136 C.A2d 180. 

N.T.—^Nelburger v. Lewis, 67 N.T.S. 
2d 642, 186 Misc. 437. 

Pa.—Schwartz v. Wagner, Com.PL, 
72 Montg.Co. 470, 48 Mun.L.R, 134, 
afflrmed 128 A.2d 417, 385 Pa. 364. 

61. Cal.— Corpus Juris Secundum 
auoted in Cohn v. County Bd. of 
Sup’rs of Los Angeles County, 286 
P.2d 836, 839, 136 C.A.2d 180. 

N.Y.—^Neiburger v. Lewis, 67 N.T.S. 
2d 642, 186 Mlsc. 437. 

62. N.H.—City of Keene v. Paren- 
teau, 112 A.2d 667, 99 N.H. 416. 

63. N.J.—Tomko v. Vissers, 121 A. 
2d 602, 21 N.J. 226. 

64. Idass,—^Amero v. Board of Ap- 
peal of City of Gloucester, 186 N. 
B. 61, 283 MAss. 46. 

65. N.J,—^Tomko v. Vissers, 121 A. 
2d 602, 21 N.J. 226. 

66. N.J.—Tomko v. Vissers, supra. 

67. R.L—JacQues v. Zoning Board 
of Review of City of Pawtucket, 12 
A2d 222, 64 R.I. 284. 


68. N.J.—Tomko v, Vissers, 121 A, 
2d 602, 21 N.J. 226. 

N.Y.—^Bobrowski v. Feriola, 163 N.T, 

S. 2d 167, 2 A.D.2d 708—Slater v. 
Toohill, 84 N.T.S.2d 182, 274 App. 
Div, 944. 

Application of American Seml- 
nary of The Bible, 104 N.T.S.2d 
660, modifled on other grounds 112 
N.T.S.2d 904, 280 App.Div. 792— 
Qoldstein v. Board of Appeals of 
Town of Oyster Bay, 102 N.T.S. 
2d 922. 

69. Conn.—^Torello v. Board of Zon¬ 
ing Appeals of New Haven, 16 A. 
2d 691, 127 Conn. 307—^Rommell v. 
Walsh, 16 A.2d 483, 127 Conn. 272 
—Burr V. Rago, 180 A. 444, 120 
Conn. 287—St. Patrick’8 Church 
Corporation v. Daniels, 164 A. 343, 
113 Conn. 132. 

N.Y.—Caper v, Parker, 66 N.T.S.2d 
10, 271 App.Div.' 839—^Town of 
Greece v. Smlth, 9 N.T.S.2d 21, 
256 App.Div. 886—^Riker v. Board 
of Standards and Appeals of City 
of New York, 234 N.T.S. 42, 226 
App.Div. 670, 

Hoflfman v. Fraad, 224 N.T.S. 
694, 130 Misc. 667, affirmed 229 N. 

T. S. 868, 224 App.Div. 717, appeal 
dlsmlssed 164 N.E. 674, 249 N.T. 
537, motion denled 164 N.E. 607, 
249 N.Y. 620. 


Chapmald Realty Corp. v. Board 
of Standards & Appeals of New 
York City, 76 N.Y.S.2d 296, 

43 C.J. p 356 note 14. 

70. N.Y.—^McGarry v. Walsh, 210 N. 
T.S. 286, 213 App.Div. 289. 

71. N.Y.—^Narragansett Inn v, Miel- 
ke, 134 N.T.S.2d 363. 

72. Conn.—^Mitchell Land Co. v. 
Planning and Zoning Bd. of Ap¬ 
peals of Town of Greenwich, 102 
A.2d 316, 140 Conn. 627—Sipperley 
V. Board of Appeals on Zoning of 
Town of Westport, 98 A.2d 907, 140 
Conn. 164. 

N.T.—Heyman v. Walsh, 242 N.T.S. 
617, 137 Misc. 278, afflrmed 245 N. 
T.S. 769, 230 App.Div. 822—River- 
side St. Clair Corporation v. Walsh, 
228 N.T.S. 88. 131 Misc. 662, af¬ 
flrmed 231 N.T.S. 869, 231 App.DlV. 
656. 

N.C.—^Little V. Board of Adjustment 
of City of Raleigh, 143 SJB2. 827, 
196 N.C. 793. 

Dlsoretiou of board 

(1) A board of zoning appeals may 
exercise a liberal discretion in de- 
ciding on a new application, wheth- 
er to reverse earlier decision. 

Conn.—Spencer v. Board of Zoning 
Appeals .of City of New Haven, 104 
A.2d 373, 141 Conn. 166. 
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after certiorari proceedings have been instituted.^^ 
So, under a statute providing that no new petition 
for reclassification or special exception shall be en- 
tertained in any case which has been considered and 
acted on until the expiration of a specified time from 
the date of the final order thereon, an application for 
special exception will not be entertained within 
the statutory time from the denial of a petition for 
reclassification 

Variances may be revoked entirely, however, 
when no vested rights have accrued,'^^ and even aft¬ 
er a permit has been issued.^^ Furthermore, the 
board may entertain a • new application based on 
different or additional facts and make a new deter- 
mination,'^^ gyen aside from a statute specifically 
providing that the board of appeals may review any 
order, decision, or determination which it has not 
previously reviewedJ^ A board of appeals has 
jurisdiction to reach a decision contrary to that 


101 C.J.S. 

reached on a previous application for similar re- 
lief,*^^ and the mere fact that the board grants an 
application for a variance which it had previously 
denied does not ipso facto show bad faith or arbi- 
trary action.^® A new board has been held to have 
the power to review the action of a prior board pro- 
vided it exercises such power within the statutory 
time allotted within which to appeal to the courts.®! 

If the board has power to rescind its prior deci¬ 
sion, it cannot legally do so without giving the ap- 
plicants for the variance notice of the proceeding to 

reconsider.®2 

Revocation of a variance previously granted by a 
City council was held arbitrary and capricious where 
three of the fi ve members of the council were dis- 
qualified to vote on the revocation ordinance because 
they were biased and prejudiced and had deter- 
mined in advance of hearings to vote for the revo¬ 
cation or because they had not heard the evidence 


(2) Reversal of action of zoning 
board of adjustment In srrantlngr a 
certiflcate of variance in belief that, 
slnce premisea had previously been 
used in a given manner, board was 
reauired to permit a resumption of 
such nonconforming- use regardless 
of time which had elapsed during 
which use was discontinued, dld not 
constitute a holding that board acted 
arbitrarily so as to preclude subse- 
<iuent grant of a variance in exercise 
of board’s dlscretion. 

Pa.—Triolo V. Exley, 67 A.2d 878, 
368 Pa, 655. 

Qnestlon for board 
Whether there is such a change of 
facts or circumstances as to justify 
a rehearing on matter of granting of 
yariance and authorization of issu- 
ance of building permit is primarily 
for determination of zoning board of 
appeals of municipality on applica¬ 
tion for rehearing. 

N.T.—Application of American Sem- 
inary of Bible, 112 N.T.S.2d 904, 
280 App.Div. 792. 

Griest V. Hooey, 128 ]Sr.Y.S.2d 
341, 205 Misc. 396. 

Application of J. Clarence Davies, 
Inc., 156 N.T.S.2d 476. 

73. N.T.—^Rlker v. Board of Stand- 
ards and Appeals of City of New 

.York, 234 N.Y.S. 42, 225 App.Div. 
■670. 

74. Md.—Tyrie v. Baltimore County, 
137 A.2d 166, 215 Md. 135. 

75. N.Y.—^Ambrosio v. Zoning Bd. of 
Appeals of Town of Huntington, 96 
N.Y.S.2d 380, 196 Misc. 1006. 

76. N.Y.—Ambrosio v. Zoning Bd, of 
Appeals of Town of Huntington, 
supra. 

77. CaL—Stelger v. Board of Super- 
Visors, 300 P.2d 210, 143 CJV.2d 352. 


Conn.—^Piorilla v. Zoning Bd. of Ap¬ 
peals of City of Norwalk, 129 A.2d 
619, 144 Conn. 276—Mitchell Land 
Co. V. Planning and Zoning Bd. of 
Appeals of Town of Oreenwich, 
102 A.2d 316, 140 Conn. 527—Torel- 
lo V. Board of Zoning Appeals of 
New Haven, 16 A.2d 591, 127 Conn. 
307—^Rommell v. Walsh, 16 A.2d 
483, 127 Conn. 272—^Burr v. Rago, 
180 A. 444, 120 Conn. 287—St. Pat- 
rick*s Church Corporation v. Dan¬ 
iels, 164 A. 343, 113 Conn. 132. 

N.J.—^Tzeses v. Board of Trustees of 
Ylllage of South Orange, 91 A.2d 
588, 22 N.J.Super. 45. 

Mingle v. Board of Adjustment 
of City of Orange, 142 A. 367, 6 
N,J.Misc. 696. 

N.Y.—^Reed v. Board of Standards 
and Appeals of City of New York, 
174 N.B. 301, 255 N.Y. 126. 

Burlinson v. Zoning Bd. of Ap¬ 
peals of City of Yonkers, 87 N.Y. 
S.2d 412, 276 App.Div. 723—Ficaro 
v. Walsh, 286 N.Y.S. 264, 226 App. 
Div. 441. 

Chad Homes, Inc. v. Board of 
Appeals of City of Rochester, 
Monroe County, 169 N.Y.S.2d 383, 
5 Misc.2d 20—Lyle v. Avis, 148 N. 
Y.S.2d 874, 1 Misc.2d 880—Ambro¬ 
sio V. Zoning Bd. of Appeals of 
Town of Huntington, 96 N.Y.S.2d 
380, 196 Misc. 1006—Vesell v. 

Board of Standards and Appeals 
of City of New York, 243 N.Y.S. 
618, 137 Misc. 806, affirmed Vesell 
V. Walsh, 232 N.Y.S. 904, 225 App. 
Div. 742—^Riverside St. Clair Cor¬ 
poration V. Walsh, 228 N.Y.S. 88, 
131 Misc. 662, affirmed 231 N.Y.S. 
869, 231 App.Div. 656. 

Application of J. Clarence Da¬ 
vies, Inc., 156 N.Y.S.2d 476—Chap- 
mald Realty Corp. v. Board of 
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Standards & Appeals of New York 
City, 76 N.Y.S.2d 296. 

Pa.—^Warrick v. Zoning Bd. of Ad¬ 
justment, 77 Pa.Dist. &Co. 396. 

Lyons V. Zoning Bd. of Adjust¬ 
ment Com.Pl., 38 Del.Co. 275. 
W.Va.—^Mustard v. City of Bluefleld, 
46 S.E.2d 326. 130 W.Va. 763. 

New pians which purported to in- 
troduce numerous new details would 
be deemed materially to change as- 
spects of building application. 

N.Y.—^Reed v. Board of Standards 
and Appeals of City of New York, 
174 N.B. 801, 256 N.Y. 126. 
Subseanent purohase of propezty 
Fact that owner of realty pur- 
chased it aJter board of adjustment 
of City had denied his flrst applica¬ 
tion for a variance of zoning ordi¬ 
nance, although not an absolute bar 
to relief on his second application 
for a variance, was a material ele- 
ment which board properly consid¬ 
ered. 

N.J.—Marrocco v. Board of Adjust¬ 
ment of City of Passalc, 68 A.2d 
470, 6 N.J.Super. 94. 

78. N.Y.—Ambrosio v. Zoning Bd. 
of Appeals of Town of Huntington, 
96 N.Y.S.2d 380, 196 Misc. 1006. 

79. N.Y.—^Bach v. Board of Zoning 
& Appeals of Town of North 
Hempstead, 124 N.Y.S.2d 744, 282 
App.Div. 879. 

80. N.Y.—Application of J. Clarence 
Davies, Inc., 165 N.Y.S.2d 476. 

81. Pa.—Silverco, Inc. v. Zoning Bd. 
of Adjustment and Dept. of Di- 
censes and Inspection, City of 
Philadelphia, 109 A.2d 147, 379 Pa. 
497. 

82. N.Y.—^Narragansett Inn v. Miel- 
ke, 134 N.Y.S.2d 363. 
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presented and one of the two remaining members 
voted against the ordinance;83 and where the ordi- 
nance granting the variance thus attempted to be 
revoked reserved the right to revoke them after 
regular public hearings, such attempt to revoke was 
also invalid as made without the required public 
hearing.s^ In the absence of compliance with 
provisions of the zoning law requiring that notice 
be given and hearings held as to the possible effect 
of a proposed zoning law on property rights, an 
ordinance adopted by the electors of a city revok- 
ing variances is void.^^ 


§ 315. Review 

An administrative review of proceedings for a vari¬ 
ance may be had when authorlzed by the zoning laws. 

The right of appeal by the applicant or any par- 
ty aggrieved by the decision of an administrative 
body on an application for a variance is governed 
by controlling statutory provisions.^® Thus, an 
administrative review may be had where provision 
is made therefor by the zoning laws, 3*^ as where 
statutes provide for an appeal from the decision of 
the board of appeals to the state emergency housing 
commission.33 Judicial review of proceedings be- 
fore the board is treated infra § 329. 


E. VARIANCES FOR GARAGES, FILLING STATIONS, AND PARKING LOTS 


§ 316. In General 

In a proper case, a variance or exception may be 
granted from a regulation prohibiting or restricting the 
construction of, or use of property for, a Service station, 
garage, or parking lot. 

In accordance with the general rules, as discussed 
supra §§ 263-315, a variance or exception from a 
regulation prohibiting or restricting the construction 
of, or use of property for, a Service station, garage, 
or parking lot in a particular manner or place may 
be granted in a proper case,3® as where literal en- 


forcement of the regulation will resuit in unneces- 
sary hardship.30 

A variance should not be granted merely because 
use of the property for a Service station, garage, or 
parking lot will be more convenient or profitable 
to the owner, or because he will suffer some financial 
disadvantage or hardship if denied such use;®! it 
is essential that applicant should suffer some unusual 
hardship from the literal enforcement of the regula¬ 
tion different from, and greater than, that suffered 
by other property owners in the district.®^ The 


83. Cal.—Saks & Co. v. City of Bev- 
erly Hilis, 237 P.2d 32, 107 C.A.2d 
260. 

84. Cal.—Saks & Co. v. City of Bev- 
erly Hilis, supra. 

Beason. for mle 

A public hearing contemplatos a 
fair and impartial hearing at whlch 
competent evidence may be present¬ 
ed before a fair and impartial tri¬ 
bunal. 

Cal.—Saks & Co. v. City of Beverly 
Hilis, supra. 

85. Cal.—Saks & Co. v. City of Bev¬ 
erly Hilis, supra. 

86. 111.—^East Malne Tp. Community 
Ass'n V. Pioneer Trust and Sav. 
Bank, 146 N.B. 777, 16 Ill.App.2d 
290. 

87. Mass.—^Miller v. Emergency 

Housing Commlssion, 116 N.B.2d 
663, 330 Mass. 693. 

88. Mass.—Miller v. Emergency 

Housing Commlssion, supra. 

89. N.J.—James v. Board of Adjust- 
ment of Town of Montclair, 122 A. 
2d 660, 40 N.J.Super. 206. 

N.T.—Mazzarell v. Walsh, 238 N.T.S. 
318, 135 Mlsc. 719, afflrmed 251 N. 
T.S. 869, 233 App.Dlv. 877. 

Hannigan v. Murdock, 47 N.Y.S. 
2d 856. 

R.I.—^Perrier v. Board of Appeals of 
aty of Pawtucket, 134 A.2d 141— 


Sundlun v. Zoning Board of Re- j 
vlew of City of Pawtucket, 146 A. 
451, 60 R.I. 108. 

Tex,—^Moody v. City of University 
Park, Civ.App., 278 S.W.2d 912, re- 
fused no reverslble error. 

38 C.J. p 74 note 26 [a], [b]. 

90. N.J,—^Bianchi v. Morey, 24 A.2d 
566, 128 N.J.Law 219. 

St. Mary’s of Mt. Virgln’B 
Church of New Brunswick v. Board 
of Adjustment of City of New 
Brunswick, 184 A. 616, 14 N.J.Misc. 
288 

N.T.—Ficaro v. Walsh, 236 N.T.S. 

254, 226 App.Div. 441. 

88 C.J. p 74 note 26 [d]. 

The effeot of the provjUdon is that 
it empowers board to enable the own¬ 
er of land to make reasonable and 
proper use of his property, if other 
things are equal. 

N.Y.—Thomas v. Board of Standards 
and Appeals of City of New York, 
48 N.E.2d 284, 290 N.Y. 109. 

91. Del.—^Application of Emmett S. 
Hickman Co., 108 A.2d 667, 49 Del. 
13. 

Md.—Cleland v. Mayor & City Coun- 
cll of BalUmore, 84 A.2d 49, 198 
Md. 440. 

N.J.—Albrlght v. Johnson, 60 A.2d 
399, 135 N.J.Law 70. 

N.Y.—^Toung Women's Hebrew Ass’n 
V. Board of Standards and Appeals 
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of City of New York, 194 N.B. 761, 
266 N.Y. 270, reargument denied 
195 N.E. 876, 266 N.Y. 672, appeal 
dismissed Gelkam Realty Corpora¬ 
tion V. Young Women’s Hebrew 
Ass'n, 56 S.Ct. 109, 296 U.S. 637, 80 
L.Ed. 382. 

Halpert v. Murdock, 292 N.Y.S. 
75, 249 App.Div. 777, afflrmed 10 
N.E.2d 630, 274 N.Y. 623—4672 

Broadway Corporation v. Board of 
Standards and Appeals of City of 
New York, 232 N.T.S. 266, 225 App. 
Div. 97, afflrmed 166 N.E. 328, 250 
N.Y. 571—^Palvo v. Kerner, 226 N. 
T.S. 747, 222 App.Div. 289. 

Hopkins v. Board of Appeals of 
City of Rochester, Monroe County, 
39 N.T.S.2d 167, 179 Misc. 826— 
Hopkins V. Board of Appeals of 
City of Rochester, 33 N.Y.S.2d 396, 
178 Misc. 186—^Plnn v. Board of 
Standards and Appeals of City of 
New York, 298 N.Y.S. 266, 163 Misc. 
296—^People ex rei. Home for He¬ 
brew Infants of City of New York 
V. Walsh, 227 N.T.S. 670, 181 Misc. 
681. 

Hilton V. Board of Appeals of 
City of Geneva, 18 N.T.S.2d 213. 

R.I.—^Ricci V. Zoning Board of Re¬ 
view of City of Cranston, 47 A.2d 
923, 72 R.I. 68. 

38 C.J. p 74 note 26 [d] (1). 


92. N.J.—^Ramsbotham v. Board of 
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mere fact that the board had recently granted per- 
mission to modemize a gasoline station across the 
Street from the applicantes property does not furnish 
a valid basis for insisting that the applicant was 
entitled to a variance to permit enlargement and 
modemization of his gasoline station.^3 

§ 317. Exercise of Power 

The board cannot properly grant or recommend a vari¬ 
ance for the construction of, or use of property for, a 
garage, filllng station, or parking lot where to do so 
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wouid be entirely unauthorized and contrary to law, or 
unless all the conditione contemplated by the statute or 
ordinance are present. 

The board cannot properly grant or recommend a 
variance for the construction of, or use of property 
for, a garage, filling station, or parking lot where to 
do so wouid be entirely unauthorized and contrary 
to law;^^ and unless all of the conditions contem¬ 
plated by the statute or ordinance are present, it is 
improper to grant or recommend and proper to deny 
the variance or exception.^5 xhe variance or excep- 


Public Works of City of Paterson, 
65 A.2d 748, 2 N.J. 131. 

Liumimd v. Board of Adjustment 
of Borough of Rutherford, 69 A.2d 
361, 6 N.J.Super. 474, afflrmed 73 
A.2d 646, 4 N.J. 677. 

N.T.—^Levy v. Board of Standards 
and Appeals of City of New York, 
196 N.E. 284, 267 N.Y. 347. 

Thomas v. Board of Standards 
and Appeals of City of New York, 
33 N.Y.S.2d 219, 263 App.Dlv. 362. 
reversed on other grounds 48 N.B. 
2d 284, 290 N.Y. 109. 

R.I.—GoudalUer v. Zoning: Bd. of Re- 
vlew of City of Warwick, 136 A.2d 
839. 

Vscsaalty for provldloff for off-streat 

parklnir 

Operatlon of small animal hospltal 
is not such an extraordinary busl- 
ness as to make it unnecessary that 
off-street parking be provided, as 
ground for granting variance from 
ofl-street parking reoiulrements. 

Lia,—State ex rei. Latter v. Board of 
Zoning Adjustments of City of 
New Orleans, App., 94 So.2d 138. 

93. N.Y.—Crossroads Recreation, 

Ina V. Broz, 149 N.B.2d 66, 4 N.Y. 
2d 39. 172 N.Y.S.2d 129. 

94. Conn.—Spencer v. Board of Zon¬ 
ing Appeals of City of New Haven, 
104 A.2d 878, 141 Conn. 166—St. 
Jolm’s Roman Catholic Church of 
Stamford v. Board of Adjustments 
or Appeals of City of Stamford, 8 
A.2d 1, 126 Conn. 714. 

Fla.—Josephson v. Autrey, 96 So.2d 
784. 

N.J.—Albright v. Johnson, 60 A.2d 
399, 186 N.J.L.aw 70. 

O^ter v, Mayor and Common 
Oouncil of Borough of Westwood 
in Bergen County, 180 A. 566, 13 
N.J.Misc. 771. 

K.Y.—Boyd v. Walsh, 216 N.Y.S. 242. 
217 APPJOiv. 461, afflrmed People 
ex reL Boyd v. Walsh, 166 N.E. 
877, 244 N.Y. 612. 

14th Street Warehouse Corpora¬ 
tion V. Murdock, 297 N.Y.S. 420, 163 
Misc. 399. 

Pa.—Application of Cities Service 
Oil Co., Co., 104 Pittsb.Leg.J. 201. 
Tex.—^Harrington v. Board of Ad¬ 
justment of City of Alamo Heights, 
Bexar County, Civ.App., 124 S.W. 
2d 491, error refused. 


Consent of property owners 

<1) Under a pro Vision of a zoning 
law allowing the board to vary any 
provision in harmony with the gen- 
eral purpose and intent of the law, 
the board may grant a permit for a 
garage, although the reauired con- 
sents of property owners have not 
heen procured. 

N.Y.—People v. Leo, 178 N.Y.S. 613, 
109 Misc. 266. 

(2) Consent of adjacent property 
owners or a stated percentage of 
them is sometimes made a condition 
precedent to the exercise by tha 
board of Its discretion to grant a 
variance. 

N.Y.—Application of Dolat, 75 N.Y. 
S.2d 862, 191 Misc. 73—Ammanna 
V. Walsh, 241 N.Y.S. 262, 136 Misc. 
663—Esdora Realty Corporation v. 
Walsh, 240 N.Y.S. 792, 186 Misc. 
476, reversed on other ground 243 
N.Y.S. 809, 229 App.Div. 866, af¬ 
flrmed 173 N.B. 883, 264 N.Y. 600. 

(3) Failure to obtain necessary 
consents leaves board without juris- 
diction to grant variance or excep- 
tion where such consents are re- 
quired. 

N.Y.—Sloane v. Walsh, 216 N.Y.S. 
181, 217 App.Div. 614, reversed on 
other grounds 166 N.B. 668, 246 N. 
i Y. 208. 

95. Cal.—Otis v. City of Los An- 
geles, 126 P.2d 964, 52 C.A.2d 606. 
N.J.—^Blerce v. Qross, 135 A,2d 661, 
47 N.J.Super. 148—^Barbaris! v. 
Board of Adjustment, 103 A.2d 164, 
30 N.J.Super. 11—^Preye v. Board 
of Adjustment of North Bergen 
Tp., 91 A.2d 597, 22 N.J.Super. 161. 

Lehrer v. Board of Adjustment 
of City of Newark, 68 A,2d 266, 137 
N.J.Law 100—^Peterson v. Mayor 
and Council of Borough of Pali- 
sades Park, 21 A.2d 777, 127 N.J. 
Law 190. 

N.Y.—^People ex rei. Arseekay, Syn- 
dicate V. Murdock, 191 N.B. 871, 
266 N.Y. 168. 

Grraham v. Board of Appeals of 
City of Blmira, 16 N.Y.S.2d 186, 
268 App.Div. 821, appeal denied, 
25 N.E.2d 881, 282 N.Y. 809—Joyce 
V. Dobson, 8 N.Y.S.2d 768, 266 App. 
Dlv. 348. 


Pa.—^Ventresca v. Exley, 66 A.2d 210, 
358 Pa. 98. 

Keller v. Board of Adjustment 
of Springfleld Tp., Com.Pl., 43 Del. 
Co. 379. 

R.I.—Roberts v. Zoning Board of Re- 
vlew of City of Pawtucket, 197 A. 
461, 60 R.I. 202. 

Deulal held proper 

(1) Generally. 

Conn.—^Lathrop v. Town of Norwlch, 
161 A. 188, 111 Conn. 616. 

N.Y.—^Larson v. Howland, 124 N.Y. 
S.2d 764. 

Pa.—^Appeal of Mattel, Com.Pl., 92 
Pittsb.Leg.J. 313. 

R.I.—Caccia V. Zoning Bd. of Revlew 
of City of Providence, 113 A.2d 
870. 

(2) Where proposed site for gaso¬ 
line Service station was in an area 
where vehicular trafflc was heavy 
and proximity of post offlce, schools, 
and churches caused pedestrian traf¬ 
flc to be heavy, refusal to recom¬ 
mend a variance from ordinance pro- 
hibiting gasoline Service station in 
that area so as to permit bullding of 
a Service station was not error. 

N.J.—Citizens Nat. Bank of Bngle- 

wood V. City of Bnglewood, 24 A.2d 
819, 128 N.J.Law 147. 

(3) Refusal to grant exception to 
ordinance, forbiddlng gasoline fllling 
stations in business zone, to comer 
bullding owners was not arbltrary or 
unreasonable, where automobiles en- 
tering and leaving station wouid 
menaee safety of heavy pedestrian 
and vehicular trafllc, and owners 
could maintain station on side Street. 
N.J.—^Dickinson v. Inhabltants of 

City of Plalnfleld, 4 A.2d 91, 122 
N.J.Law 63. 

(4) The board of adjustment of 
City properly refused to make excep¬ 
tion to zoning ordinance to permit 
construction and operation of gaso¬ 
line filllng station, where evldence 
showed that property in question im- 
mediately adjoined civic center and 
that there were adequate faclllties 
in neighborhood and that further 
gasoline stations wouid depreciate 
property value. 

N.J.—Cook V. Board of Adjustment 
of City of Trenton, 193 A. 191, 118 
N.J,Law 372. 
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tion should not te granted unless the proposed 
use of the property is within the spirit of the zoning 
regulations.^® Conversely, it is proper to grant and 
improper to deny a variance for the construction 
or use of property for a Service station, garage, or 
parking lot where applicant is clearly entitled to it,^^ 


ZONING § 317 

The grant or denial of such a variance or excep- 
tion rests within the sound discretion of the board of 
appeals or adjustment or other designated body,^* 
but this discretion is not to be abused or exercised 
arbitrarily and a variance should be granted 
only where substantial justice will thereby be 
done,^ and, in the case of a variance based on hard- 


96. N.T.—Sanders v. Davidson, 17 
N.Y.S.2d 627, 258 App.Dlv. 1068, af- 
firmed 31 N.E,2d 764, 284 N.Y. 780. 

Sal>]iii88ion of plaas 

On application to the board of ap¬ 
peals for permission to erect a s:aso- 
line station in a district, a proper de- 
termination of whether the proposed 
structure would come within the 
spirit of the regulatlons cannot be 
made without at least the examina- 
tion of the proposed pians. 

K.T.—Sanders v. Bavidson, supra. 
Publio parking* lots 
Under zoning ordinance authoriz- 
Ing board of zoning appeals to psr- 
mlt Public parking lot in residential 
district where such facility is need- | 
ed to serve permitted uses in dis¬ 
trict, board had no power by vari¬ 
ance or otherwise to permit land in 
one-family residential district to be 
used as parking lot for patrons of 
restaurant in nearby retail use dis¬ 
trict. 

Ohio.—State ex rei. Shaker Square 
Co. V. Gulon, App., 145 N.B.2d 144. 

97. Mass.—Tanzilli v. Cassussa, 85 
N.B.2d 220, 324 Mass. 113—Smlth 
V. City Council of Marlborough, 20 
N.B.2d 408, 302 Mass. 571. 

N.H.—^Fortuna v. Zoning Bd, of Ad¬ 
justment of City of Manchester, 60 
A.2d 133, 96 N.H. 211. 

N.J.—^Lehrer v. Board of Adjustment 
of City of Newark, 68 A.2d 266, 137 
N.XLaw 100—Gulf Oil Corp. v. 
Board of Adjustment of City of 
Newark, 40 A.2d 774, 132 N.J.Law 
436—Reheis v. City of Newark, 190 

A. 777, 117 N.J.Law 693. 

N.Y.—People ex rei. St. Albans- 
Springfleld Corporation v. Connell, 
177 N.E. 313, 257 N.Y. 73. 

Muenzer v. Hoos, 96 N.Y.S.2d 
190, 276 App.Div. 982—Collins v. 
Behan, 22 N,Y.S.2d 653, 260 App. 
Div. 890, reversed on other grounds 
33 N.E.2d 86, 286 N.Y. 187. 

Nagaven Healties v. Banzhaf, 
267 N.Y.S. 729, 149 Misc. 361. 

Crone v. Town of Brighton, 119 
N.Y.S.2d 877—Arditi Realty Co. v. 
Murdock, 67 N.Y.S.2d 809. 

Ohio.—^Mahrt v. First Church of 
Christ, Scientist, Com.Pl., 142 N. 

B. 2d 567. 

Pa.—^Appeal of Peirce, 119 A.2d 506, 
384 Pa. 100. 

Schaub V. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A. 
2d 292, 180 Pa.Super. 106. 

Canning v. Haverford Tp. Bd. of 
Ad., Com.Pl., 37 DeLCo. 323—Ap- 


peal of Blew, Com.Pl.. 37 I>el.Co. 1 
—^Wunderle v. Board of Adjust¬ 
ment of Borough of Hatboro, Com. 
Pl., 62 Montg.Co. 231. 

R.I.—^Holgate v. Zoning Bd. of Re- 
view of City of Pawtucket, 60 A. 
2d 732, 74 R.I. 333—Sundlun v. 
Zoning Board of Review of City of 
Pawtucket, 146 A. 461, 60 R.L 108. 
Tex.—^Moody v. City of University 
Park, Clv.App., 278 S.W.2d 912, re- 
fused no reversible error. 

38 C.J. p 74 note 26 [d] (8). 

Off-street pazldUig 

(1) A plan for off-street parking 
in crowded area of city to relieve 
trafflc congestion is adequate ground 
for granting variance from zoning 
ordinance, and lack of Street parking 
space for demands of business estab- 
lishments in crowded area of City 
and traffic congestion therein consti- 
tuted special reasons, for which city 
board of adjustment could validly 
recommend that city board of com- 
missioners grant requested variance 
from City zoning ordinance to permit 
savings and loan association to es- 
tablish restricted noncommercial 
parking area in residential district 
behind associationes buildlng in busi¬ 
ness zone on flnding that variance 
could be granted without substantial 
detriment to publlc good and that 
proposed use of land would not sub- 
stantially impair Intent and purpose 
of zone plan and ordinance. 

N.J.—^Mlstretta v. City of Newark, 
109 A,2d 677. 33 N.J.Super. 205. 

(2) Variance from zoning for 
apartment house use would be grant¬ 
ed to permit off-street parking of au- 
tomobiles on property located in an 
area where parking problem was 
acute and traffic so congested that 
ilre-flghtlng apparatus could not pass 
along streets If occasion arose, not- 
withstanding abutting property 
would depreciate and housing units 
on property would be destroyed to 
create parking area. 

Ind.—^Bromley v. City of Indianap- 
olls, 86 N.B.2d 93, 119 IndApp. 184. 

98, Cal.—Otis V. City of Los Ange- 
les, 126 P.2d 954, 52 C.A.2d 605. 

Ky.—Selligman v. Western & South¬ 
ern Life Ins. Co., 126 S.W.2d 419, 
277 Ky, 661. 

N.Y.—Bckels v. Murdock, 193 N.B. 
313, 265 N.Y. 645, motion denied 
196 N.B. 172, 266 N.Y. 600. 

I Hopkins v. Board of Appeals of 

noi 


City of Rochester, Monroe County, 
39 N.Y.S.2d 167, 179 Mlsa 326. 

R.I.—Costantino v, Zoning Bd. of Re¬ 
view of City of Cranston, 60 A2d 
478, 74 R.I. 316—Ricci v. Zoning 
Board of Review of City of Cran¬ 
ston, 47 A.2d 923, 72 R.I. 68. 

99. N.Y.—Green Point Sav. Bank v. 
Board of Zoning Appeals of Town 
of Hempstead, 24 N.E.2d 319, 281 
N.Y. 534, appeal dismissed 60 S. 
Ct. 719, 309 U.S. 633, 84 L.Ed. 990. 

Decisloa held axbitxary or abuse of 
disoretioiL 

R.I.—Thomas v. Zoning Bd. of Re¬ 
view of Town of Bristol, 124 A.2d 
859—^Holgate v. Zoning Bd. of Re¬ 
view of City of Pawtucket, 60 A. 
2d 732, 74 R.I. 333—Costantino v. 
Zoning Bd. of Review of City of 
Cranston, 60 A.2d 478, 74 R.L 316. 

Beolsion held not axbitxary or abuse 
of disoretiou 

Cal.—^Flagstad v. City of San Mateo, 
App., 318 P.2d 826. 

N.J.—^165 Augusta St. v. Collins, 87 
A.2d 889, 9 N.J. 258. 

Beck V. Board of Adjustment of 
City of East Orange, Essex Coun¬ 
ty, 83 A2d 720, 16 N.J.Super. 654 
—Sun Oll Co. V. City of Clifton, 80 

A. 2d 268, 13 N.J.Super. 89, af- 
firmed 84 A.2d 555, 16 N.J.Super. 
265. 

N.Y.—^Rochester Transit Corp. v. 
Crowley, 131 N.Y.S.2d 493, 205 

Misc. 933. 

Application of Laurelton Civic 
Ass’n, 141 N.Y.S.2d 180—Tulbro 
Realty Corp. v. Murdock, 132 N.Y.S. 
2d 691. 

Ohio.—^Mahrt v. First Church of 
Christ, Scientist, Com.Pl., 142 N.E. 
2d 567, afflrmed App., 142 N.E.2d 
678. 

R.I.—^Mlnniear v. Zoning Bd. of Re¬ 
view of City of Cranston, 122 A.2d 
198—^Lough V. Zoning Bd. of Re¬ 
view of Town of North Providence^ 
60 A.2d 839, 74 R,I. 366. 

1. N.Y.—Thomas v. Board of 

Standards and Appeals of City of 
New York, 48 N.B.2d 284, 290 N.Y. 
109—^Young Women^s Hebrew Ass^n 
V. Board of Standards and Ap¬ 
peals of City of New York, 194 N. 

B. 751, 266 N.Y. 270, appeal dis¬ 
missed Gelkam Realty Corporation 
V. Young Women’s Hebrew As8’n, 
56 S.Ct. 109, 296 U.S. 637, 80 L.Bd. 
382. 
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§§ 317-518 ZONING 

ship, only where there are special conditions or ex- 
ceptional circumstances creating the kind and de- 
gree of hardship contemplated by the zoning pro- 
visions,2 as where the property is of little or no 
value unless so used^ or where there is no reason- 
able possibility that the property can be adapted 
to any conforming use except at such risk as to 
render it impractical as a business venture.^ 

§ 318. Procedure 

The board Is empowered to grant a varfance or 
exception for the use of property for a garage, flllfng 


station, or parking lot only on proof of the existence of 
necessary conditions. 

The board is empowered to grant a variance or 
exception for the use of property for a garage, fili- 
ing station, or parking lot only on proof of the 
existence of necessary conditions and the burden 
of proof is on the applicant,^ who must persuade the 
board of the specific presence of each of the pre- 
requisites by a preponderance of the evidenceJ The 
determination of whether those conditions are pres- 
ent is primarily a matter for the board^ which must 
give due consideration to all the factors bearing on 
the question ® 


2. Conn.—St. John's Roman Cath- 
olic Church of Stamford v. Board 
of Adjustments or Appeals of City 
of Stamford, 8 A.2d 1, 125 Conn. 
714—Lathrop v. Town of Norwich, 
151 A 183, 111 Conn. 616. 

Dlxon V. Zonlnsr Bd. of Appeals 
of Town of Mllford, 113 A2d 606, 
19 Conn.Sup. 349. 

Ky.—^Bray v. Beyer, 166 S.W,2d 290, 
292 Ky. 162. 

Fla.—Josephson v. Autrey, 96 So.2d 
784. 

Mass.—BCurley v. Kolllgian, 129 N.E. 

2d 920, 333 Mass. 170. 

Mo.—^Berard v. Board of Adjustment 
of aty of St. Louis, App., 138 S.W. 
2d 731. 

N.J.—Oliva V. City of Garfleld, 60 A. 
2d 628, 137 N.J.Law 476, afflrmed 
62 A2d 673, 1 N.J. 184^-Grant v. 
Board of Adjustment of Borough of 
Haddon Helghts, 45 A2d 184, 133 
N.J.Iuaw 518. 

St. Mary’s of Mt. Vlrgln*s Church 
of New Brunswick v. Board of Ad¬ 
justment of City of New Bruns¬ 
wick, 184 A 516, 14 N.J.Misc. 288. 
N.T.—Arverne Bay Const. Co. v. 
Thatcher, 15 N.E.2d 687, 278 N.T. 
222, 117 AL.R. 1110—Toung Wom- 
en’s Hebrew Ass’n v. Board of 
Standards and Appeals of City of 
New York, 194 N.B. 751, 266 N.T. 
270, appeal dlsmissed Gelkam Real- 
ty Corporation v. Toung Women’s 
Hebrew Ass’n, 56 S.Ct. 109, 296 U. 

S. 537, 80 L.Ed. 382—^People ex rei. 
Fordham Manor Reformed Church 
V. Walsh, 155 N.R 575, 244 N.T. 
280. 

Graham v. Board of Appeals of 
City of Elmira, 16 N.T.S.2d 186, 268 
App.Dlv. 821, appeal denled, 25 N. 
E.2d 881, 282 N.T. 809—Aberdeen 
Garage v. Murdock, 15 N.T.S.2d 66, 
257 App.Dlv. 645, afBrmed 28 N.E. 
2d 46, 283 N.T. 660—Cirrito v. 
Board of Standards and Appeals of 
City of New York, 280 N.T.S. 606, 
245 App.Dlv. 762, afflrmed 200 N.E. 
289, 270 N.T. 499—^Dempsey v. Mur¬ 
dock, 271 N.T.S. 9, 241 App.Dlv. 64, 
appeal dlsmissed 4 N.E.2d 249, 272 
N.T. 496. 

Fa.—Fleming v. Board of Adjustment 


of Borough of Prospect Park, 178 
A 813, 318 Pa. 582. 

Appeal of LeDonne, Com.Pl., 86 
Plttsb.Leg.J. 494. 

Peoimlary harddilp or Ananclal 
condltlon of a single property owner 
alone does not warrant variance. 
N.T.—^Ward v. Murdock, 286 N.T.S. 
280, 247 App.Div. 808. 

3. N.T.—^Revorg Realty Co. v. 
Walsh. 232 N.T.S. 141, 226 App. 
Div. 774, afflrmed 168 N.E. 410, 251 
N.T. 516, reargument denled 168 
N.E. 426, 261 N.T. 567. 

4. N.T.—^Hopklns v. Board of Ap¬ 
peals of City of Rochester, Monroe 
County, 39 N.Y.S.2d 167, 179 Misc. 
325. 

5« N.J.—^Peterson v. Mayor and 
Councll of Borough of Palisades 
Park, 21 A2d 777, 127 N.J.Law 190 
—Schnell v. Townshlp Commlttee 
of Ocean Tp., 198 A 769, 120 N.J. 
Law 194. 

N.T.—Sanders v. Davidson, 17 N.T.S. 
2d 627, 258 App.Dlv. 1058, afflrmed 
31 N.B.2d 764, 284 N.T. 780. 
Svldence not adduced bef ore board 
Deposltlons taken by prosecutrlx 
after allowance of wrlt of certiorari 
dld not serve prosecutrlx In estab- 
lishing right to variance. 

N.J.—^Peterson v. Mayor and Councll 
of Borough of Palisades Park, 21 
A2d 777, 127 N.J.Law 190. 

6. Md.—^Robertson v. County Board 
of Appeals for Montgomery Coun¬ 
ty, 122 A.2d 761, 210 Md. 190. 

N.J.—^Peterson v. Mayor and Councll 
of Borough of Palisades Park, 21 
A.2d 777, 127 N.J.Law 190—Cook 
V. Board of Adjustment of City of 
Trenton, 193 A 191, 118 N.J.Law 
372. 

N.T.—^BUlton V. Board of Appeals of 
City of Geneva, 18 N.T.S.2d 213. 

7. Md.—Robertson v. County Board 
of Appeals for Montgomery County, 
122 A2d 751, 210 Md. 190. 

Z^videnoe held sufficient 

(1) To warrant or support denlal 
of variance. 

N.J.—Sitgreaves v. Board of Adjust¬ 
ment of Town of Nutley, 54 A2d 

1102 


451, 1S6 N-J-La-w 21—Grant v. 
Board of Adjustment of Borough 
of Haddon Heights, 45 A.2d 184, 
133 N.J.Law 618. 

N.T.—^Rubel Corporation v. Murdock, 

7 N.T.S.2d 368, 255 App.Dlv. 224, 
reargument denled 8 N.T.S.2d 121, 
265 App.Div. 868. 

Hllton V. Board of Appeals of 
City of Geneva, 18 N.T.S.2d 213. 

R.I.—Berard v. Zoning Bd. of Review- 
of Town of Barrlngton, 189 A.2d: 
867—Jenney Mfg. Co. v. Zoning 
Board of Review of Town of East 
Providence, 9 A2d 705, 63 R.I. 477. 
(2) To warrant or support grant 

of variance or exception. 

N.T.—^Application of Arlington Vll- 
lage Development Corp., 124 N.T. 
S.2d 172, 204 Misc. 395, afflrmed^ 
128 N.Y.S.2d 696, 283 App.Div. 800, 
—Mazzarell v. Walsh, 238 N.T.S., 
318, 135 Misc. 719, afflrmed 251 N. 
Y.S. 869, 233 App.Div. 877. 

N.H.—Gelinas v. City of Portsmouth,, 
86 A2d 896, 97 N.H. 248. 

R.I.—^Minniear v. Zoning Bd. of Re¬ 
view of City of Cranston, 122 A.2d 
198—Costantino v. Zoning Bd. of* 
Review of City of Cranston, 60 A 
2d 478, 74 R.I. 316. 

Evideno» held InsuffioieiLt 
To warrant or support granting of 

variance. 

N.J.—^Dannenbaum v. Board of Ad¬ 
justment of Atlantic City, 9 A.2d. 
670, 123 N.XLaw 439. 

N.T.—Freitag v. Marsh, 115 N.T.S. 
2d 838, 280 App.Div. 934—^Fortuna 
V. Murdock, 13 N.T.S.2d 712, 267 
App.Div. 993, afflrmed 24 N.E.2d 21, 
281 N.T. 763. 

Pa.—Coppock V. Middletown Tp.,. 
Com.Pl., 40 Del.Co. 296. 

8. N.T.—Joyce v. Dobson, 8 N.T.S. 
2d 768, 266 App.Div. 348. 

Hopkins V. Board of Appeals of' 
City of Rochester, Monroe County, 
89 N.T.S.2d 167, 179 Misc. 326. 

9- RI.—Jenney Mfg. Co. v. Zoning 
Board of Review of Town of East 
Providence, 9 A2d 705, 63 RI. 477. 

Other nonoonformiiig uses in vlolnity' 
Wlth respect to application for per- 

mission to erect and malntain gaso-- 



101 C.J.S, 


Under some provisions the board is under no ob- 
ligation to grant an exception to permit the opera- 
tion of a filling station under a zoning ordinance 
unless the application sets forth the particular sec- 
tion relied on,^® but where the application and the 
evidence make it ciear that the applicant is seeking 
an exception under a particular provision of the 
ordinance, the board is not precluded from making 
pertinent findings and, if proper, granting the ap¬ 
plication as one for such exception.^i 

Right to open and close hearing, The board did 
no injustice to the parties resisting the application 
in compelling them to open the hearing before the 
board where it also permitted them to close .12 

§ 319. -Determination 

In granting a variance or exception for the construe- 
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tion of, or use of property for, a filling station, garage, or 
parking lot, reasonable conditions may, and sometimes 
must, be imposed. 

In granting a variance or exception for the con- 
struction of, or use of property for, a filling sta¬ 
tion, garage, or parking lot, the board may^* or 
mustio impose reasonable conditions, and granting 
such permission without imposing conditions or 
safeguards is improper.^® However, a body having 
no authority to grant a variance cannot, in granting 
a permit which it is required to grant under the cir- 
cumstances, attach thereto an unauthorized condi- 
tion under the guise of a variance permit.!® 

Reconsideration. An application for a variance 
once denied may be reopened on a showing of a 
change of circumstances sufiScient to justify the 
determination of the board to reopen it^^ 


IX. JI7DICIAL EEVIEW OR BELIEF 


A. IN GENERAL 


§ 320. General Principies 

Gencrally, Judiciai review may be had of the vaild- 
Ity of municipal zoning and building regulatione, and of 
the exercise of power by zoning boards or offleers, as 
with respect to appiications for variances, exceptions, and 
permits; and the courts have power to grant relief In 
appropriate proceedings against zoning which is unrea- 


sonable, discriminatory, unconstitutional, or otherwise 
invalid. 

While municipal zoning and building regulations 
are a legislative, not a judiciai, matter, as discussed 
supra § S, they afe subject to judiciai review as to 
their validity,!® and an opportunity for appeal to 


line Service station in residential dls- 
trict, presence of mllk piant and gro- 
cery store in vlcinity, both of which 
commerclal plants exlsted before en- 
actment of zoning ordinance, did not 
Justify departure from a general plan 
of municipal development established 
by zoning ordinance. 

N.Y.—Hilton v. Board of Appeals of 
City of Geneva, 18 N.T.S.2d 213. 

10. R.L—^Minniear v. Zoning Bd. of 
Review of City of Cranston, 122 A. 
2d 198. 

11. R.I.—Minniear v. Zoning Bd, of 
Review of City of Cranston, supra. 

12. N.H.—Gellnas v. City of Ports- 
mouth. 85 A.2d 896, 97 N.H. 248. 

13- Ky.—Selligman v. Western & 
Southern Life Ins. Co., 126 S.W.2d 
419, 277 Ky. 651. 

N.T.—^Hopkins v. Board of Appeals of 
City of Rochester, Monroe County, 
39 N-.T.S.2d 167, 179 Misc. 325. 

Hannigan v. Murdock, 47 N.T.S. 
2d 855. 

Bestriotions improper 
Municipal zoning regulations giv- 
ing zoning board authority to attach 
to a granted speclal exception appro¬ 
priate conditions and safeguards in 
accordance with public interest and 
comprehensive plan set forth in reg¬ 
ulations and in harmony with pur- 
pose and intent thereof did not em- 


power board, in granting speclal ex¬ 
ception authorizing property owner 
to use a lot in business zone for au- 
tomobile salesroom and repair ga¬ 
rage, to restrict amount of permis- 
sive parking on such lot, where com¬ 
prehensive plan of zoning as set 
forth in regulations was to take 
parking off streets and general pur- 
pose and intent of regulations was 
lessening of congestlon in streets. 
Conn.—Service Realty Corp. v. Plan- 
ning and Zoning Bd. of Appeals of 
Town of Greenwlch, 109 A.2d 256, 
141 Conn. 682. 

14. Conn.—^Toungs v. Zoning Board 
of Appeals of City of Norwalk, 17 
A.2d 513, 127 Conn. 716. 

16. R.I.—Sundlun v. Zoning Board 
of Review of City of Pawtucket, 
145 A 451, 60 R.L 108. 

16- Va,—City of Alexandria v. Tex¬ 
as Co., 1 S.E.2d 296, 172 Va. 209. 

17. N.T.—Application of American 
Seminary of Bible, 112 N.T.S.2d 
904, 280 App.Dlv. 792. 

Ohange in pians to provide for con- 
struction of brick wall along most of 
frontage of premises for which vari¬ 
ance was sought to permit gasoline 
station in business use distrlct was 
a change in circumstances sufflciently 
material to justify determination of 
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board of standards and appeals to re¬ 
open application for such variance. 

NT.T.—Application of American Sem¬ 
inary of Bible, supra. 

18. Ga.—Awtry & Lowndes Co. v. 
City of Atlanta, 60 S.E.2d 868, 78 
Ga.App. 390. 

111.—^Du Page County v. Halkier, 115 
N.E.2d 636, 1 I11.2d 491—Prlngle v. 
City of Chicago, 89 N.B.2d 366, 404 
111. 473—2700 Irving Park Bldg. 
Corp. V. City of Chicago, 69 N.E.2d 
827, 395 111. 138—Johnson v. Village 
of Villa Park, 18 N.E.2d 887, 370 
111. 272—Speroni v. Board of Ap¬ 
peals of City of Sterling, 16 N.E.2d 
302, 368 111. 668—^People ex rei. 
Kirby v. City of Rockford, 2 N.B. 
2d 842, 363 111. 631. 

City of Springfleld v. Kable, 29 
N.E.2d 675, 306 Ill.App. 616—Il¬ 
linois Life Ius. Co. V. City of Chica¬ 
go, 244 I11.APP. 185. 

Md.—Maryland Advertising Co. v. 
Mayor and City Council of Balti- 
more, 86 A2d 169, 199 Md. 214. 

Mass.—^Atherton v. Selectmen of 
Bourne, 149 K*.E.2d 232. 

Mo.— Corpus Juris Seonndnm anoted 
in State ex rei. Christopher v. Mat- 
thews, 240 S.W.2d 934, 938, 362 Mo. 
242. 

N.T.—431 Plfth Ave. Corp. v. City of 
•New York, 59 N.Y.S.2d 26, 270 App. 
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the courts must be g^ven on the question whether 
tbe restriction is justified under the police power.^® 
Accordingly, the courts have power to grant relief 
in appropriate proceedings against zoning which is 
unreasonable, discriminatory, unconstitutional, or 
otherwise invalid,20 and a court on review has the 
duty to annui a zoning order or regulation which 
is invalid.21 It has been held, however, that in the 
absence of statutes authorizing such appeals, a 
court is without jurisdiction to consider an appeal 


from the order of a city zoning body amending or 
refusing to amend zoning regulations,^^ even though 
no board of adjustment from which the statute 
authorizes an appeal to the courts was ever ap- 
pointed.23 

Review of decisions of zoning hoards, Although 
boards of appeal or adjustment exercise a sound 
discretion in the exercise of their power, their ac- 
tion may be subject to review by the courts, 24 and 


Div. 241, afflrmed 68 N.B.2d 877, 
296 N.Y. 688. 

Northport Water Works Co. v. 
Carll. 133 N.T.S.2d 869. 

Wyo.—^Weber v. City of Cheyenne, 97 
P.2d 667, 65 Wyo. 202. 

Conxts Ixavs Jiiri8diotlO]i. to enter- 
tain aa action of property owner 
challensring validity of amendment to 
zonins: ordinance once it is adopted. 
Mich.—^Randall v. Township Bd. of 
Meridian Tp., Ingham County, 70 
N.W.2d 728, 342 Mich. 605. 

19. Conn.—^Lordship Park Ass’n v. 
Board of Zoning Appeals of Town 
of Stratford, 76 A,2d 379, 187 Conn. 
84. 

20. lowa.—^Keller v. City of Councll 
BlufCs. 66 N.W.2d 113, 246 lowa 202. 
61 A.L.R.2d 261. 

Md.—Hollman v. Mayor and City 
Council of Baltimore, 79 A.2d 367, 
197 Md. 294. 

N.T.—Town of Cortlandt v. McNally, 
116 N,T.S.2d 624, reversed on other 
grounds 126 N.T.S.2d 702, 282 App. 
Div. 1072, appeal denied 128 N.T.S. 
2d 697, 283 App.Div. 800—Andrews 
V. Town Bd, of Town of Dewitt, 
Onondaga County, 98 N,Y.S.2d 494. 
Ohio.—^Hardy v. Horst, Com.PL, 101 
N.B.2d 398. 

Pa.—Appeal of EAnig, 66 Pa.Dist. & 
Co. 53, 47 Lack.Jur. 69. 37 Mun.L.R. 
229. 

Other statement of xnle 
Courts will strike down zoning re¬ 
strictione. where the burdening of a 
particular piece of property with 
such restrictions is not necessary for 
the heaJth, morals. safety. or gen- 
eral welfare of the communlty or 
where such restrictions are arbltrary, 
unreasonable, oppressive^ and con- 
fiscatory. 

N.Y.—^Pleetwood Manor, Ino. v. Vll- 
lage of Huntington Bay, 115 N.Y.S. 
2d 615. 

Bffeot of presimipitioiL 
Where constitutional rights of Citi¬ 
zen are assaulted, court cannot by- 
pass its duty to adjudicate them by 
applylng rule that zoning ordinance 
ia presumptively valid and should be 
upheld if question is fairly 'debatable. 
Kla.—City of Miaml Beach v. First 
Trust Co., 46 Sb.2d 681. 

Myers. v. City of jgilxnhurat, 
m;3N:JBL^d 300, 12 ,jai.?d 687— 


Northern Trust Co. v. City of Chi- 
cago, 123 N.E.2d 330, 4 I11.2d 432. 
Md.—Cassel v. Mayor and City Coun¬ 
cll of Baltimore, 78 A.2d 486, 196 
Md. 348. 

Miss.—City of Hattiesburg v. Pitt- 
man, 102 So.2d 362. 

N.J.—^Llonshead Lake v. Wayne Tp., 
Passaic County, 80 A2d 650. 13 N. 
J.Super. 490, reversed on other 
grounds 89 A.2d 693. 10 N.J. 166, 
appeal dismissed 73 S.Ct. 886, 344 

U. S. 919, 97 L.Ed. 708. 
finperatlve and nnoeaslng dnty 

The duty of the courts to maintain 
the constitutlon as the fundamental 
law of the state is imperative and un- 
ceasing, and applies as imperatively 
when properly invoked against a zon¬ 
ing ordinance as it does against an 
act of the legislature. 

Fla.—City of Miami Beach v. Lach- 
man, 71 So.2d 148, appeal dismissed 
Lachman v. City of Miami Beach, 
75 S.Ct 292, 348 tJ.S. 906, 99 L.Ed. 
711. 

22. Conn.—^Bardes v. Zoning Bd. of 
City of Stamford. 106 A.2d 160, 141 
Conn. 817—^Long v. Zoning Com- 
mlssion of City of Norwalk, 60’A.2d 
172, 183 Conn. 248. 

N.J.—Schumacher v. Union City, 154 
A. 406, 9 N,J.Mlsc. 492. 

Dlreot change of maafeear plan 

In vlew of failure of statute to af- 
ford appeal when Jefferson county 
fiscal court directly, by ordinance, 
resolution, or order, effectuates coun¬ 
ty master plan through construction 
of Public Utilities, property owners 
had no right to appeal to Circuit court 
from direct action of fiscal court 
changing master plan to permit spe- 
cial use of residentially zoned prop¬ 
erty for construction of munlclpal 
sewage disposal system, notwlth- 
standing statute affords appeal when 
fiscal court indirectly through admin¬ 
istrative agency so effectuates the 
master plan. 

Ky.—^East JeiEersontown Imp. Ass’n 

V. L»ouisvllle & Jefferson County 
Planning & Zoning Commisslon. 
285 S.W,2d 607. 

23. Conn.—Long v. Zoning Conunis- 
sion of City of Norwalk, 60 A.2d 

, 172, 133 Conn. 248. 

24. Colo.—^Bacon v. Stelgman, 225 
P.2d 1046, 123 Colo. 62. 
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Conn.—^Florentine v. Town of Darien, 
116 A.2d 328, 142 Conn. 416—~ICam- 
erman v. Leroy, 60 A.2d 176, 133 
Conn. 232. 

Ind.—City of South Bend v. Marckle, 
18 N.E.2d 764, 216 Ind. 74. 

Mich.—^McVeigh v. City of Battle 
Creek, 86 N.W.2d 279, 350 Mich. 214 
—Jones V. De Vries, 40 N.W.2d 
317, 326 Mich. 126. 

Mo.—^McKinney v. Board of Zoning 
Adjustment of EAnsas City, App., 
808 S.W.2d 320. 

N.J.—Ostrowsky v. City of Newark, 
139 A. 911, 102 N.J.Bq. 169. 

N.Y.—Maxwell v. Klaess, 82 N.Y.S.2d 
588, 192 Misc. 939, appeal dismissed 
Siciliano v. Klaess, 84 N.Y.S.2d 922, 
Maxwell v. Klaess, 86 N.Y.S.2d 330, 
274 App.Div. 943, and Goddard v. 
Klaess, 85 N.Y.S.2d 331—Caper v. 
Parker, 68 N.Y.S.2d 874, 186 Misc. 
948. 

Nathan v. Murdock, 62 N.Y.S.2d 
415. 

Pa.—Gogolklewicz v, Oldakowski, 
Com.Pl., 46 Lack.Jur. 117—^North¬ 
rop V. Steinberg, Com.Pl., 72 Montg. 
Co. 263—Appeal of Continental Mo¬ 
tor Sales, Com.Pl., 31 North.Co. 
260. 

Wls.—Smith V. City of Brookfield, 74 
N.W.2d 770, 272 Wls. 1. 

43 C.J. p 366 note 21. 

Constitutional right of review 
Ind.—^Ballman v. Duffecy, 102 N.E. 
2d 646, 230 Ind. 220. 

Judioial ftuLotion 

Power of a court to determine the 
legality of a decislon of a zoning 
body or agency on review is a “judi- 
cial function” and not in vlolation of 
constitutional pro vis ion with respect 
to separation of powers. 

111.—Illinois Bell Tei. Co. v. Fox, 85 
N.B.2d 43, 402 111. 617. 

Review of order distinguished 

An action to review a decision of 
the board of zoning adjustment dif¬ 
fers from an action to review an or¬ 
der of the zoning commisslon in that 
latter suit involves the question of 
whether the property has been taken 
without due process of law. 

D.C.—O^Boyle v. Coe, D.a, 165 F. 
Supp. 681. 

Beversal of earller decislon 

While a board of zoning appeals 
may exercise a liberal discretion in 
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set aside for errors of law.^s A zoning ordinance is 
not invalid because it fails to provide for an appeal 
from, or review of, the planning commissiones find- 
ings where review of the findings may be obtained 
by a writ of certiorari.26 


The action of boards of appeal or adjustment in 
passing on applications for exceptions or variances 
is subject to review by the courts,^^ provided the 
determination below is final and of a nature sub¬ 
ject to review, 28 and relief will be granted in a 


decidin^Ti on a new application, 
whether to reverse earlier declslon, 
Its decislon is subject to Judlcial re¬ 
view on question of whether it has 
exercised its discretion in a reason- 
able and legal way and on evidence 
which fairly sustalns its actions. 
Conn.—Spencer v. Board of Zoning 
Appeals of City of New Haven. 
104 A.2d 373, 141 Conn. 165. 

Declsioas xeviawable 

(1) Appeal to superior court from 
decision of board of zoning appeals 
was not restricted to cases where the 
board had exercised its authority in 
acting on an appeal to it from a deci¬ 
sion or ruling of the bullding inspec¬ 
tor, and appeal could be taken from 
its denial of petition addressed di- 
rectly to it, unless the action sought 
by such petition was entirely beyond 
the board’s powers. 

Conn.—^Kelley v. Board of Zoning 
Appeals of New Haven, 13 A.2d 
675, 126 Conn. 648. 

(2) Becommendation of board of 
adjustment for modiflcation of zon¬ 
ing ordinance, there being no judg- 
ment, is not reviewable. 

N.J.—Schumacher v. Union City, 164 
A. 406, 9 N.J.Misc. 492. 

(8) Rlght to review hearing before 
City board of appeals did not survive 
new hearing and decision on same 
subject matter by such board, in ab- 
sence of showing of enforceable stip- 
ulation by parties for new hearing 
without prejudice to review of deter¬ 
mination on prior hearing. 

N.Y.—^Kaufman v. Board of Appeals 
of City of Glen Cove, 35 N.T.S.2d 
912, 264 App.Div. 892. 

(4) Petitioner was not entitled to 
corrective order to review decision of 
village board of zoning appeals, 
where decision of board had not yet 
been flled wlth village clerk as re- 
qulred by statute, and mlnutes of 
board did not show that formal vote 
of members had been taken or that 
decision was formal determination by 
board as a body as required by stat¬ 
ute. 

N.T.—Stanley v. Board of Appeals of 
Village of Plermont, 5 N.Y.S.2d 
966, 168 Misc. 797. 

(6) Where clty solicitor acted on 
instructione from zoning ofQcer In 
notlfylng billboard advertising flrm 
to remove its signboards before effec¬ 
tive date of zoning ordinance, such 
notlfication constituted decision of 
an “administrative offlcer," for pur- 
poses of statutory review by appeal. 
Pa-—^Plttsburg Ontdoor Advertising 
101 C. J.S.—70 


Co. V. City of Clairton, 133 A.2d 
642. 390 Pa. 1. 

26. N.H.—^Lee Sing Poo v. City of 
Manchester, 88 A.2d 171, 97 N.H. 
346. 

XTnxeasonable or arbitrary action. 

Where decision of zoning adjust¬ 
ment board, on review, is clearly un- 
reasonable and arbitrcuy, it will be 
set aside; court is not bound by ar¬ 
bitrary or capricious action of board. 
or where there has been a manifest 
abuse of discretion. 

D.C.—^Hyman v. Coe, D.C., 146 F. 

Supp. 24. 

ZUegal mling 

An arbitrary or capricious or oth- 
erwise illegal ruling by board should 
be set aside. 

Mo.—^Phillips V. Board of Adjust¬ 
ment of City of Bellefontaine 
Neighbors, App., 308 S.W.2d 765. 

26. W.Va.—State ex rei. Baer v. City 
of Beckley, 67 S.B.2d 263, 133 W. 
Va. 469. 

27. Cal.—Mitchell v. Morris, 210 P. 
2d 857, 94 CA.2d 446. 

Conn.—Grady v. Katz, 1 A.2d 137, 124 
Conn. 525. 

Mass.—Clap v. Municlpal Council of 
City of Attleboro, 39 N.B.2d 431, 
310 Mass. 605. 

N.J.—Gerkin v. Village of Bidgewood, 
86 A.2d 275, 17 N.J.Super. 472. 

Lynch v. Borough of Hillsdale, 
64 A.2d 723, 136 N.J.Law 129, af- 
firmed 69 A.2d 622, 137 N.J.Law 
280—Schaible v. Board of Adjust¬ 
ment, 49 A.2d 60, 134 N.J.Law 478. 
N.T.—^Frantelllzzi v. Herman, 161 N. 
T.S.2d 396, 1 A,D.2d 980—Otto v. 
Steinhllber. 11 N.T.S.2d 910, 257 
App.Div. 837, reversed on other 
grounds 24 N.B.2d 861, 282 N.T. 71, 
reargument denied 26 N.E.2d 811, 
282 N.T. 681—^Town of Greece v. 
Smith, 9 N.Y.S.2d 21, 266 AppJDlv. 
886 . 

Pa.—Pineus v. Power, 101 A.2d 914. 
376 Pa. 176—Philadelphia Fairfax 
Corporation v. McLaughlin, 9 A.2d 
638, 336 Pa. 342—In re Gilflllan’s 
Permit, 140 A. 136, 291 Pa. 358. 

App^ of Hutchinson, Com.Pl., 
39 Del.Co. 1—Appeal of Geisinger, 
Com.Pl., 35 Del.Co. 333—^Appeal of 
Deiter, Com.Pl., 68 Lack.Jur. 86— 
Appeal of Robinson, Com.Pl., 47 
Luz.Leg.Beg. 61. 

43 C.J. p 366 note 21. 

Standards for ezeroise of jndgment 
Decision of board of appeals that in 
its judgment public convenience and 
welfare will be substantially served 
by granting an exception to zoning 
ordinance is subject to judiclal re- 
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view, even though ordinance states 
few or no express standards for ex- 
ercise of such judgment. 

Mass.—^Lawrence v. Board of Appeals 
of Lynn, 142 N.B.2d 378. 

Beoisions held subject to appeal 

(1) Whatever terminology was em- 
ployed by zoning board of adjustment 
and whatever was the legal eifect of 
board's action, practlcal ellect of 
board*s vote to grant exception to or¬ 
dinance and its subsequent order 
granting such exception, was a deci¬ 
sion from which property owners had 
a right to appeal. 

Pa.—^Blank v. Board of Adjustment 
of Borough of West Mifflin, 136 A. 
2d 696, 390 Pa. 636. 

(2) Where zoning board of adjust¬ 
ment lacked jurisdiction to enter In- 
to contract grranting special excep¬ 
tion on condition to zoning regula- 
tions and action of board did not con¬ 
stitute inquiry and adjudication wlth- 
in statutory limlts, resolutlon of 
board purporting to authorize excep¬ 
tion was utterly void and subject to 
collateral attack at any time as well 
as direct review wlthin time prescrib- 
ed by law. 

N.J.—^V. F. Zahodlakln Bngineering 
Corp. V. Zoning Bd. of Adjustment 
of City of Summit, 86 A.2d 127, 8 N. 
J. 386. 

Frovisioxii readerlng decision final 
A provision of a zoning code that, 
when an application for a variane e 
is passed on by the board of direc¬ 
tore, its decision shall be final could 
not be attacked on appeal from refus- 
al of the board to grant a variance; 
but such a provision may be attacked 
in a judiclal proceedlng as unconsti- 
tutlonal as applled to particular 
property, and the denial of the appli- 
oation to secure a variance is not 
“res judicata** in such a proceedlng, 
notwithstanding the same type of 
evidence may be used in such pro- 
ceeding slb ■ was presented to zoning 
committe e and board of dlrectors in 
support of application to secure a 
variance. 

Cal.—^Bubin v. Board of Dlrectors of 
City of Pasadena, 104 P.2d 1041, 16 
C.2d 119. 

2& Pa.—Hlnton v. Zoning Bd. of Ad¬ 
justment, 86 Pa.Dist. & Co. 192, 
nTnmbei; of votes 

Where four affirmative votes are 
necessary for approval of an applica¬ 
tion for a variance by vlrtue of stat¬ 
ute and only three members of a slx- 
member zoning board voted on the 
application, there has been no suffi¬ 
cient dlsposition of the case by the 
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proper case, where the board has exceeded its pow- 
ers.29 Similarly, the action of a zoning board with 
respect to an application for a pennit is subject to 
challenge and review by the courts.^® So, in a 
proper case a proceeding may be brought to review 
the granting of a permit;3i and where the grant of 
a pennit is within the discretion of the board of 
appeal, its exercise of that discretion in granting 
a permit is subject to review.32 Under some stat- 
utes, however, it is held that there is no appeal 
from the granting of a permit or from a decision 
purporting to afl&rm such grant.33 
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§ 321. Right of Review and Persons £n- 
titled Thereto 

An owner of property fs entitied to direct access to 
the courts to litigate the question of the reasonableness 
and validity of a zoning ordinance or regulatlon, and 
persona aggrieved by any decision of a zoning board or 
officer may obtain JudiciaI review thereof in proceedings 
properly instltuted for this purpose. 

As a general rule, an owner of property is en¬ 
titied to direct access to the courts for the purpose 
of litigating the question whether or not a zoning 
ordinance is unreasonable, arbitrary, or discrimina- 
tory,34 regardless of whether or not the zoning 


l)oard to permit aji appeal from its 
action to the courts. 

Pa.—^Hinton v. Zoning Bd. of Adjust- 
ment, supra. 

Pendlng detezniliLation of validity of 
zoning dumge 

An appeal from order of board of 
aoning appeals denying trucking com- 
pany’s application for permission to 
erect additlon to its building would 
not be determlned where validity of 
ohange in zoning regulation, on basis 
of which application was denled, was 
not determined. and appeal was con- 
tinued on docket of supreme court 
of errors untll determination of va- 
lidity of change and further action 
by parties with reference to it. 

Conn.—^National Transp. Co. v. To- 
quet, 196 A. 344, 123 Conn. 468. 

29. Conn.—^Paul v. Board of Zoning 
Appeals of City of New Haven, 110 
A.2d 619, 142 Conn. 40. 

Koslow V. Board of Zoning Ap- 
peala of City of New Haven, 112 
A.2d 613, 19 Conn.Sup. 303. 

B.C.—^Hsnuan v. Coe, D.C., 146 F. 
Supp. 24. 

Md.—^Montgomery County v. Mer- 
lands Club, Inc., 96 A.2d 261, 202 
Md. 279. 

N.J.—Second Reformed Church v. 
Board of Adjustment of Borough of 
Freehold, 104 A.2d 703, 30 N.J.Su- 
per. 338—Gerkln v. Village of 
Rldgewood, 86 A.2d 276, 17 N.J. 
Super. 472. 

Pa.—^Root V. Zoning Bd. of Appeals 
of City of Brie, 38 Erie Co. 212, 
afflrmed 118 A.2d 297, 180 Pa.Su- 
per. 38. 

urse of nnanthorized Standard 

While court cannot substitute its 
judgment for that of city zoning 
board within such board^s sphere of 
action unless action of board is ar¬ 
bitrary, capricious or unreasonable, 
board acts beyond its sphere of ac¬ 
tion and 80 can be corrected by court 
when board uses unauthorized Stand¬ 
ard for determlning unnecessary 
hardshlp as ground for variance from 
zoning ordinance. 

N.J.—Stolz V. Ellenstein, 81 A.2d 476, 
7 N.J. 291—^Ramsbotham v. Board 


of Public Works of City of Pater- 
son. 65 A.2d 748, 2 N.J. 131. 

Baids of deolslon 

Decision of zoning board with re¬ 
spect to grant or denial of variance 
will not be upheld where it is based 
on errors of law, or fraud, or where 
there is no legal evidence to support 
it, or where board acts arbitrarlly, 
unreasonably or in a discrlminatory 
manner, or where, in general, board 
has abused its discretion. 

S.C.—Hodge V. Pollock, 76 S.E.2d 762, 
223 S.C. 342. 

30. N.Y.—^Maxwell v. Elaess, 82 N. 
Y.S.2d 688, 192 Misc. 939, appeal 
dlsmissed Siciliano v. Elaess, 84 
N.Y.S.2d 922, Maxwell v. Klaess, 
85 N.Y.S.2d 330, 274 App.Dlv. 943, 
and Goddard v. Klaess, 86 N.Y.S. 
2d 331. 

Pinal dedsioii 

Decision of board of adjustment 
which clearly showed that board re- 
versed decision of general building 
inspector, and in eifect granted build¬ 
ing permit provided applicant would 
submit certain pians and speciflca- 
tions and give certain assurances as 
to construction of proposed building, 
was a flnal decision from which an 
appeal to the superior court would 
lie. 

Ga.—Ledbetter v. Roberts, 98 S.E.2d 
664, 96 Ga.App. 662. 

31. 111.—^Michigan-Dake Bldg. Cor¬ 
poration V. Hamilton, 172 N.B. 710, 
340 111. 284. 

Okl.—^McGrath v. Brown, 120 P.2d 
624, 190 Okl. 144. 

Pa.—^Rodgers v. Bennett Bldg. Co., 
88 Pittsb.Leg.J. 236. 

32. Conn,—Corden v. Zoning Bd. of 
Appeals of City of Waterbury, 41 
A.2d 912, 131 Conn, 654, 169 A.Ii.R. 
849. 

N.C.—In re Pine BDlll Cemeteries, 16 
S.B.2d 1, 219 N.C. 735. 

Pa.—Gogolkiewicz v. Oldakowski, 

Com.Pl., 46 Lack.Jur. 117. 

33. Mass.—^Tranfaglia v. Board of 
Appeals of Winchester, 35 N.B.2d 
481, 306 Mass. 619—^Tranfaglia v. 
Building Commissioner of Win¬ 
chester, 28 N.E.2d 637, 306 Mass. 
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496—^Petros v. Superintendent of 
Buildings of Lynn, 28 N.B.2d 233, 
306 Mass. 368, 128 A.L.R, 1210. 
“Order, regnlremeni or dlreotion.” 

Issuance of a building permit by 
building Inspector is not “an order, 
requirement or direction" within 
statute providing that any person 
aggrieved by an order, requirement, 
or direction of a building inspector 
may appeal to Judge of superior 
court. 

Mass.—Old Colony Trust Co. v. Mer¬ 
ebant Enterprises, 126 N.E.2d 112, 
332 Mass. 484. 

34. Ark.—City of Little Rock v. 

Pfeifer, 277 S.W. 883, 169 Ark. 1027. 
Pia.—Josephson v. Autrey, 96 So.2d 
784. 

N.J.—^Borough of Cresskill v, Bor¬ 
ough of Dumont, 104 A.2d 441, 16 
N.J. 238. 

N.Y.—^Bronxville Associates v. Brady, 
36 N.Y.S.2d 308. 

R.I.—^R. L Home Builders v. Hunt, 
60 A.2d 496, 74 R.L 256. 

Tex.—City of Amarillo v. Stapf, 101 

5. W.2d 229, 129 Tex. 81. 

Who may attack validity of zoning 
regulatione generally see supra § 
20 . 

Beason for mle 

The very scheme of Zoning Act 
connotes a neighborhood interest in 
enactment and enforcement of zoning 
ordinance. 

N.J.—Speakman v. Mayor & Council 
of Borough of North Plalnfield, 84 
A.2d 716, 8 N.J. 250. 

Conaway v. Atlantic City, 154 A 

6, 107 N.J.Law 404. 

AsBoolatloii 

Incorporated property owners as- 
sociation as plaintiff was entitied to 
maintain proceeding to declare zon¬ 
ing amendment invalld and to enjoin 
City from proceeding thereunder. 
N.Y.—North Shore Beach Property 
Owners Ass’n v. Town of Brookha- 
ven, 116 N.Y.S.2d 670. 

“Proper parties” 

Property owners residing within 
residentlal use district in which 
property in dispute was originally 
olassified were “proper parties“ to 
suit attacking validity of amendlng 
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ordinance has made provision therefor;®® but under 
some statutes persons who are not real parties in 
interest are not entitled to maintain a review pro- 
ceeding to litigate questions as to the validity or 
construction of zoning regulations.36 Similarly, 
there may be a right of review of decisions by zon¬ 
ing boards, in proceedings properly instituted for 
this purpose.37 So, a person aggrieved by a deci- 
sion with respect to a pennit or certificate for the 
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construction, alteration, or use of a building may, 
on compliance with all conditions precedent, obtain 
a judicial review and a property owner whose 
application for a permit is denied, or whose permit, 
if he has been granted one, is revoked, may invoke 
the aid of the court to review the decision com- 
plained of and to prevent unreasonable denial or 
revocation of the permit,39 regardless of whether 
provision is made for such remedy in a statute 


ordinance creating separate first 
commerclal use district of lot In res- 
idential district, and praying for an 
Injunction against use of property 
thereon as a funeral horne. 

Md.—Cassel v. Mayor and City Coun- 
cil of Baltimore, 73 A.2d 486, 195 
Md. 348. 

Adjacent property 

Owners of property near premises 
affected by relocation of dividing line 
of Industrial zone by amendment of 
zoning ordinance had sufficient stand- 
ing to bring a proceeding to deter- 
mlne validity of the amendment. 
N.J.—^Menges v. Bernards Tp., 73 A. 

2d 540, 4 N.J. 556. 

Frior to speoiflc actioa 
If zoning bylaw was improperly 
amended, any party aggrieved was 
entitled at once to take appropriate 
steps to cause invalid amendment to 
be disregarded, and would not be 
forced to wait until some specific 
action was proposed or begun pursu- 
ant to it, such as issuance of build¬ 
ing permit. 

Mass.—Sunderland v. Building In¬ 
spector of North Andover, 105 N. 
E.2d 471, 328 Mass. 638. 

Snlt agalnst olty 

An action against municipal build¬ 
ing inspector to determine validity of 
amendment to zoning ordinance was 
in elfect a suit against the city where 
inspector was administrative offlcer 
with ezecutive and Quasi-judicial 
powers. 

S.C.—Central Realty Corp. v. Allison, 
63 S.B.2d 153, 218 S.C. 435. 

85. Ark.—City of Little Rock v. 

Pfeifer, 277 S.W. 883, 169 Ark. 
1027. 

Tex.—City of Amarillo v. Stapf, 101 
S.W.2d 229, 129 Tex. 81. 

36. Ark.—City of Little Rock v. 

Goodman, 260 S.W.2d 450, 222 Ark. 
350. 

Corporate oflioer or stookholder 
One who was a Principal stockhold- 
er and officer, and another who was 
a stockholder of Corporation which 
owned property asserted to be Injuri- 
ously aifected by amendment to zon¬ 
ing ordinance had no standing to 

bring a proceeding in the nature of 

certiorari to determine validity of the 
amendment. 

N.J.—Menges v. Bernards Tp., 73 A. 
2d 540, 4 N.J. 556. 


37. Pa.—^Appeal of Tredyffrin Const. 
Co., Com.Pl., 8 Chest.Co. 85—Moy- 
erman v. Zoning Bd. of Adjustment 
of Clifton Heights, Com.Pl., 39 Del. 
Co. 87. 

Wis.—Smith V. City of Brookfleld, 74 
N.W.2d 770, 272 Wis. 1. 

Statute conf errlng right held not ra- 
pealed 

Mich.-^ones v. De Vries, 40 N.W.2d 
317, 326 Mich. 126. 

38. Md.—^Applestein v. Osborne, 143 
A. 666, 156 Md. 40. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 
128, 226 N.C. 107, 168 A.L.R. 1. 
Ziaohes 

Owner who sought permit to im- 
prove, for business purposes, his 
plot which had been placed in resi- 
dence zone was not guilty of laches 
where, as soon as permit was denied, 
he moved speedily from one munici¬ 
pal body to another and then to su¬ 
preme court. 

N.X—^Dorsey Motors v. Davis, 180 A 
396, 13 N.J.Misc. 620. 

Approval of xestauxant 

Where plannlng and zoning board 
of town purported to change zone so 
that part of property was in light in¬ 
dustrial zone and part in business 
zone, rather than in residence zone, 
but action was a nullity as to part of 
property zoned for business because 
hearing and publication of notice of 
hearlng related only to petition for 
change to light industrial zone, and 
under regulations alcoholic liquors 
could be sold only in a business area, 
fact that plaintiff took no appeal 
from such action did not preclude 
plaintlif from appealing from action 
of board in approving a restaurant 
with full liquor license privileges on 
property purportedly rezoned to busL 
ness. 

Conn.—Hutchison v. Board of Zoning 
Appeals of Town of Stratford, 83 
A2d 201, 138 Conn. 247. 

AFPlicatioiL for servioe station or ga. 
rage permit 

Conn.—Perdue v. Zoning Board of 
Appeals of City of Norwalk, 171 A. 
26, 118 Conn. 174. 

NoiLoonfoniiliLg hnUding 
Landowner was entitled to review 
of determination of board of trustees 
of incorporated vlllage denying per- 
mission to rebuild a nonconforming 
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building allegedly more than fifty per 
cent. destroyed as resuit of flre. 
N.T.—^Branche v. Board of Trustees 
of Incorporated Village of Great 
Neck, 141 N.Y.S.2d 477. 

39. Conn.—^De Felice v. Zoning 
Board of Appeals of Town of East 
Haven, 32 A2d 635, 130 Conn. 156, 
147 AD.R. 161—^Levine v. Zoning 
Board of Appeals of Merlden, 198 
A 173, 124 Conn. 53. 

Mass.—^Kenney v. Building Com*r of 
Melrose, 52 N.E.2d 683, 315 Mass. 
291, 150 AL.R. 490. 

Mich.—Corpus Juris oited iu City of 
East Lansing v. Smith, 269 N.W. 
573, 675, 277 Mich. 495. 

Okl.—^Indian Territory Uluminating 
Oil Co. V. Larkins, 81 P.2d 608, 168 
Okl. 69. 

Pa.—Appeal of Lord, 81 A2d 533, 368 
Pa. 121. 

43 C.J. p 348 note 68. 

Applicant uot owner of property 
Statute authorizing appeal to Cir¬ 
cuit court by any ‘person aggrieved*' 
by decision of board of adjustment 
and appeals authorizes appeal by any 
one whose application for permit is 
refused, regardless of whether appli¬ 
cant owns property on which he seeks 
permission to establish business. 

Ky.—Smith v. Selligrman, 109 S.W. 
2d 14, 270 Ky. 69. 

Effeot of board’8 lacfc of jurisdiction 
Under statute relating to juris¬ 
diction of superior court on appeal 
from decision of board of appeals, 
where board of appeals had no au- 
thority to hear nelghboring landown- 
er’s appeal from action of inspector 
granting an occupancy permit, su¬ 
perior court was not thereby de- 
prived of Jurisdiction to hear appeal 
from action of the board annulling 
the occupancy permit. 

Mass.—Turner v. Board of Appeals of 
Town of Milton, 25 N.E.2d 203, 305 
Mass. 189. 

Talidity of provisiou 
Remedy provlded in zoning law of 
appeal from denial of permit by 
board of adjustment to court was of 
uniform operation as respects validi¬ 
ty of provision. 

Pa.—^Taylor v. Moore, 164 A 799, 303 
Pa. 469. 

Walver of rlglit to questlou revoca- 
tion 

Parties filing another application 
for building permit» after one pre- 
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or ordinance.^® Where an application to review a may appeal to the court have been construed and 

ruling is for the purpose o£ obtaining an opinion applied in a number of cases, ^2 and have been held 

essentially of an advisory nature, in the absence of to authorize an aggrieved person to appeal from 

constitutional or statutory provision therefor, the the action of the city council, since the board of 

court has no jurisdiction to entertain such an appli- adjustment is only an authorized arm or agency of 

cation or proceeding.^i the city council.^ 3 Under statutes of this nature, 

Limitation of right to persons aggrieved or af~ aggrieved or interested person may appeal from 
fected. Statutes providing that persons aggrieved a decision of a board of appeals or adjustment or a 
by any decision of the zoning board or commission zoning commission,^^ and, on the other hand, the 


viously granted was revoked, waived 
Question as to rigrht to retain ad- 
vantagre gained by issue of origrinal 
permit. 

N.J.—^Urban v. Board of Adjustment 
of Hillside Tp., 142 A. 364, 6 N.J. 
Misc. 602. 

Board as appallea 

In proceedlng by owner in city 
court to review a decision of the 
board of zoning appeals afflrming de¬ 
cision of bullding englneer, appeal 
was properly dismissed as to the 
board of zoning appeals, since it has 
no right to litigate in the city court. 
Md.—^Knox V. Mayor and Council of 
Baltimore City, 23 A.2d 15, 180 Md. 
88 . 

40. Mich.— Corpus Jtizls q:iLoted in 
City of East Lansing v. Smlth, 269 
N.W. 673, 676, 277 Mich. 496. 

43 C.J. p 848 note 69. 

41. N.Y.—Kent Stores v. Murdock, 
105 N.T.S.2d 111, 278 App.Div. 946. 

42. N.H.—Scott V. Davls, 46 A.2d 
664, 94 N.H. 35. 

N.T.—^Bayport Clvic Aas^n v. Koehler, 
138 N.T.S.2d 624, followed in 138 
N.Y.S.2d 632. 

Pa.—Darling v. Zoning Bd. of Ad¬ 
justment of City of Philadelphia, 
54 A.2d 829, 867 Pa. 428. 

Freeman v. Lansdowne Borough, 
Quar.Sess., 34 Del.Co. 449—^Toland 
V. Newtown Tp., Quar.Sess., 34 Del. 
Co. 446—In re Appeal Ordinance of 
Borough of Freeland, Quar.Sess., 35 
Liuz.Iieg.Reg. 114—^Appeal of Mur- 
phy, 62 Montg.Co. 810—City of 
Plttsburgh V. Quase, Com.Pl., 94 
Plttsb.l.eg.J. 385. 

Wyo.—State ex rei. George v. Hull, 
199 P.2d 882, 65 Wyo. 261. 

Bemedy 

Statute allowlng the person ag¬ 
grieved to appeal from a decision of 
the board of appeal of Boston grant- 
ing a variance with respect to zon¬ 
ing regulations does no more than 
confer a remedy, and does not cre¬ 
ate in anyone arbitrary rights to 
■Interfere with the use of another*s 
land. 

Mass.—Circle Liounge & Grille v. 
Board of Appeal of Boston, 86 N.E. 
2d 920, 824 Masa 427. 

PresnmptioiL 

In proceeding for zoning variance, 
thegre is presumption that property 


owners to whom board, in perform- 
ance of statutory obligation, has sent 
notice as persons “deemed by the 
board to be affected thereby,** have 
an interest so as to be “persons ag¬ 
grieved*’ of its decision, entitled to 
appeal to the superior court, under 
statutes, but if issue is contested 
and any additional evidence offered, 
jurisdiction is to be determined on 
ali evidence with no benefit to plain- 
tiif from presumption as such. 
Mass.—Marotta v. Board of Appeals 
of Revere, 143 N.B.2d 270. 

Bezonlhg 

Plaintitf who owned no property 
near area rezoned “commercial” and 
who suffered no monetary loss as re¬ 
suit of amendment to building zone 
ordinance was not an “aggrieved per¬ 
son’’ and had no right to maintain 
action contestlng legallty of amend¬ 
ment; but where residential proper¬ 
ty values near area rezoned com- 
mercial by amendment to building 
zone ordinance were substantially 
and adversely aftected, owners of 
such property were “aggrieved per¬ 
sons’’ and entitled to maintain ac¬ 
tion contestlng validity of rezoning 
amendment. 

N.Y.—^Dellgtisch v. Town of Green- 
burgh, 135 N.Y.S.2d 220. 

43. Pa—^Huebner v. Philadelphia 
Sav. Pund Soc., 192 A. 189, 127 Pa 
Super. 28. 

Grabosky v. McLaughlin, 86 Pa 
Dist & Co. 216. 

44. Fla—Josephson v. Autrey, 96 
So.2d 784. 

Mass.—^Reynolds v. Board of Appeal 
of Springfield, 140 N.E.2d 491, 335 
Mass. 464. 

Neb,—^Roncka v. Fogarty, 41 N.W.2d 
745, 152 Neb. 467. 

Pa—Seeney v. Dintenfass, Inc., 6 
PaDist. & Co.2d 289. 

Appeal of Tredyflrln Const. Co., 
Com,Pl., 7 ChestCo. 158. 

R.I.—Madden v. Zoning Board of Re¬ 
view of City of Providence, 186 A. 
493, 48 R.I. 176. 

A3Ly la&downar or resULent within 
City whose situation is such that de¬ 
cision of board may adversely alfect 
hlm in use of property owned or oc- 
cupied by him in some manner with¬ 
in scope of purposes of zoning ordi- 
I nance would be “aggrieved” within 
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statute giving any person aggrieved 
right of appeal from board’s decision. 
Conn.—0’Connor v. Board of Zoning 
Appeals of Town of Stratford, 98 
A.2d 615, 140 Conn. 65—^Kamerman 
V. Leroy, 60 A.2d 176, 133 Conn. 
232. 

Ismiaiioe of penuit 

(1) Where prior to issuance of 
building permit, board of aldermen 
issued order purporting to grant 
variance for construction of building, 
issuance of permit had relevant ef- 
fect, on rights of another resident to 
appeal from granting of variance, 
only in brlnging proceedings to stage 
where statutory provision for ap¬ 
peal was surely applicable. 

Mass.—Colabufalo v. Board of Ap¬ 
peal of City of Newton, 143 N.E. 
2d 636. 

(2) Interested landowners in same 
zoning distrlct and in immediate vi- 
cinity of property affected are efi- 
tltled to challenge legallty of permit 
claimed to violate zoning ordlnanca 
N.J.—Conaway v. Atlantic City, 164 

A. 6, 107 N.J.L,aw 404. 

(3) In action objecting to grranting 
of permit for building of additional 
garage as exception to general limit 
established by city zoning ordinance, 
allegation t^t petltioner resided 
within one hundred feet of premises 
in question and was a taxpayer of 
the City was sufQLcient to confer a 
right to contest granting of the per¬ 
mit 

Md.—^Heath v. Mayor & City Council 
of Baltimore, 68 A.2d 896, 190 Md. 
478. 

(4) Taxpayers of city had right, 
under city zoning ordinance, to pro- 
test against, and appeal to city court 
from, granting of permit by board of 
munlcipal and zoning appeals to con¬ 
struet automobile sales and Serv¬ 
ice building on certain lot under ordi¬ 
nance waiving provisions of zoning 
ordinance, prohibiting erection of 
structures for sale of gasoline within 
three hundred feet from motion pic¬ 
ture theater, as applied to particular 
lot although they did not live in 
neighborhood thereof and no near 
neighbors objected. 

Md.—Mayor and City Council of 
Baltimore v. Byrd, 62 A.2d 588, 191 
Md. 632. 
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court has jurisdiction to review a zoningf detennina- 
tion only by means of a proceeding^ brought by a 
person or persons aggrieved.45 Where so provided 
by the statute, the right to review a zoning decision 
is limited to the parties of record to the proceed- 
ings before the zoning body whose rights, privileg- 
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es, or duties are affected by the decision.^® 

In order to be “aggrieved” by a determination so 
as to entitle one to the right of review, a person 
must have a specific personal and legal interest in 
the subject matter of the zoning decision, and be 
specially and adversely affected thereby.^^ a per- 


'^tarested persons” 

Persons who were residents of 
town and owners of real estate ad¬ 
jacent to site for which varlance had 
been granted for construction of 
proposed theater were "interested 
persons” wlthin meanlng of statute 
authorizinsr appeals from decisions 
of town zoning board of appeals. 

Mass.—Spaulding v. Board of Ap¬ 
peals of Leicester, 138 N.E.2d 367, 
334 Mass. 688. 

45. Mass.—^Marotta v. Board of Ap¬ 
peals of Revere, 143 N.B.2d 270— 
Carr v. Board of Appeals of Med- 
ford. 134 N.B.2d 10, 334 Mass. 77— 
Circle Lounge & Grille v, Board of 
Appeal of Boston, 86 N.E.2d 920, 
324 Mass. 427. 

N.Y.—^Downey v. Incorporated Vil- 
lage of Ardsley, 158 N.Y.S.2d 306, 
3 A.D.2d 663. 

Application of Jonas, 155 N.Y.S. 
2d 506, afflrmed 158 N.Y.S.2d 579, 
3 A.D.2d 668—Blumberg v. Hili, 119 
N.Y.S.2d 855. 

Adjacent property owkiers who 
have no Interest specially and in- 
Jurlously affected by the decision 
are not entitled to institute the pro- 
ceeding. 

H.J.—^Adama v. Jersey City, 151 A. 
863, 107 N.J.Law 149, followed in 
Molosh V. Jersey City, 151 A. 865, 

8 N.J.Misc. 802. 

Assoclatlon 

(1) In general. 

Pa.—^Alton Park Homeowner’s Group 
V. Zoning Bd. of Adjustment, Com. 
Pl., 25 LehuL.J. 474—^Putney v. 
Abington Tp., Quar.Sess., 70 Montg. 
Co. 102, afflrmed 108 A,2d 134, 176 
Pa.Super. 463. 

(2) Where there was no showing 
that complaining assoclatlon was a 
taxpayer, or that any of Its mem- 
bers were taxpayers and llved in 
neighborhood of property involved, 
assoclatlon had no standing to ap¬ 
peal from a decision of board of 
municipal and zoning appeals. 

Md.—Horwood Helghts Imp. Ass'n 
V. Mayor and City CouncU of 
Baltimore, 72 A.2d 1, 196 Md. 1. 

(3) An improvernent assoclatlon, 
not in exlstence at time of decision 
of board of municipal and zoning ap¬ 
peals was rendered approving appll- 
cation for permit for construction 
of garden type apartments, was not 
“person aggrleved” or “taxpayer** en¬ 
titled to appeal from decision where 
Its capacity to appeal was merely 
"based on ground that it represented 


taxpayers and property owners near 
the property In question. 

Md,—^Wlndsor Hilis Imp. Ass*n v. 
Mayor & City Council of Baltimore, 
73 A.2d 531, 196 Md. 383. 

(4) Where Improvement assocla- 
tion was neither a “person ag- 
grieved” nor ”taxpayer,” and hence 
not authorlzed to appeal from deci¬ 
sion of board of municipal and zon- 
hig appeals approving a permit for 
construction of garden type apart¬ 
ments, petitlon for interventlon 
after expiratlon of time for appeal 
by taxpayer and president of asso- 
ciation, could not validate associa- 
tion’s attempt to appeal, 

Md.—Wlndsor Hilis Imp. Ass^n v. 
Mayor & City Council of Baltimore, 
supra. 

4®. 111.—Wlnston v. Zoning Bd. of 
Appeals of Peorla County, 95 H.E. 
2d 864, 407 111. 588. 

47. N.Y.—Downey v. Incorporated 
Vlllage of Ardsley, 152 N.Y.S.2d 
195, afflrmed 158 Nr.Y.S.2d 306, 3 
A.D,2d 663—Blumberg v. Hili, 119 
N.Y,S.2d 866. 

Birectly affected 

Under statute providing that any 
“person aggrleved” may appeal from 
administrative decision under zoning 
ordinance, quoted phrase is limited 
to person directly affected by actlon 
of administrative offlcial or board 
charged wlth enforcement of the 
ordinance. 

Ind,—^Fidelity Trust Co. v. Downing, 
68 N.B.2d 789, 224 Ind. 457. 

Same dlstxict 

(1) Statute providing that any 
owner of property In same contigu- 
ous zoning district may brlng actlon 
or proceedlng to prevent zoning vio¬ 
latione did not authorize such an 
owner to brlng proceedlng to review 
granting of variance, and such an 
owner was required to allege and 
prove that he would be adversely af¬ 
fected by board’s decision. 

111.—222 Bast Chestnut St. Corp. v. 
Board of Appeals of City of Chi- 
cago, 139 N.E.2d 221, 10 IlL2d 130, 
certiorari denied 77 S.Ct 1284, 363 
U.S. 984, 1 L.Bd.2d 1143—222 East 
Chestnut St. Corp. v. Board of Ap¬ 
peals of City of Chlcago, 139 N.B. 
2 d 218, 10 U1.2d 132, certiorari de¬ 
nied 77 S.Ct. 1284, 353 U.S. 984, 1 
L..Bd.2d 1143. 

(2) Where public bulldlngs com- 
missloner Issued permit for erection 
of garage, workshop, and offlce build- 
Ing on land In private resldentlal 
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district, person whose residence was 
in same zoning district and about 
three hundred feet away had right 
to appeal to board of appeal from 
decision of building commissioner 
and to superior court from decision 
of board. 

Mass.—Colabufalo v. Board of Appeal 
of City of Newton, 143 N.B.2d 536. 

Held "persons aggrleved” 

(1) In general. 

Conn.—^Mills v. Town Plan and Zon¬ 
ing Commlssion of Town of Wlnd¬ 
sor, 140 A.2d 871, 146 Conn. 237— 
Zuckerman v. Board of Zoning Ap¬ 
peals of Town of Stratford, 128 A. 
2 d 325, 144 Conn. 160. 

Ohio.—Ohio State Students Trailer 
Park Co-op. v. Pranklln County, 
Ohio, App., 123 N.B.2d 642. 

—^Appeal of Mlrro, Quar.Sess., 103 
Plttsb.Leg.J. 494. 

(2) An owner of property In close 
proximity to property Involved in 
appllcation for variance Is an ”ag- 
grieved party” and has standlng to 
Institute proceedlng to annui order 
granting variance. 

N.Y.—Peldman v. Hassau Shores Bs- 
tates, Inc., 172 N.Y.S.2d 769. 

(3) Adjoinlng landowner In a resi¬ 
dence A zone of town was a person 
aggrleved by action of planning and 
zoning board of town in granting 
variance to physician to permit hlm 
to rent a portlon of dwelling house 
to a dentist for malntenance of an 
offlce. 

Conn.—^Heady v. Zoning Bd, of Ap¬ 
peals for Town of Mllford, 94 A. 
2d 789, 139 Conn. 463. 

(4) Where variance which would 
permit operation of diner in business 
district contrary to prohibition 
against operation of restaurants 
within one hundred feet of a resi¬ 
dence district was sought, residents 
living wlthin two hundred feet of 
the property in controversy were en¬ 
titled to flle complaint In law divl- 
sion against granting of variance, 
although the property of the resi¬ 
dents was located in a different zone. 
N.J.—Lacey v. Zoning Bd. of Adjust¬ 
ment of Hamilton Tp., Mercer 
County, 67 A.2d 466, 4 N.J.Super. 
422. 

(5) Members of town board, collec- 
tively and In thelr representatlve ca- 
pacities, and owners of propertles in 
neighborhood of a corporationes land 
were “persons aggrleved” by, and 
hence proper party petltloners for 
review of, determination of town zon- 
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son having only a general interest may not under- 
take to promote the judicial enforcement or interpre- 
tation of zoning regulations and a mere resident 
owner of zoned property whose only interest is to 
have striet enforcement of zoning regulations for 
the benefit of the general welfare of the community 
or general enhancement of property values is not 
an aggrieved person.^^ Moreover, a person is not 
"aggrieved” within the meaning of a statute with 
respect to the right to appeal from the granting of a 
variance or rezoning of property merely because 
the variance or rezoning even if improvidently 
granted will increase competition in the business of 
the party appealing.^O 
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According to some authority, however, a resident 
and taxpayer owning property located on a different 
Street and some distance from the premises which 
are the subject of the zoning decision may be an 
"aggrieved person” entitled to prosecute review 
proceedings;®^ and it has been held that resident 
taxpayers of the town in which a borough was lo¬ 
cated, who attended the hearing in a zoning case and 
took part in the proceedings, are entitled to have 
orders of the borough commission reviewed, even 
though they were not residents, landowners, or tax¬ 
payers in the borough.52 Members of a town plan- 
ning board may be entitled to appeal to the court 
from the action of the board of appeals in granting 


ing board of appeals grantins Corpo¬ 
ration a variance from town bullding 
zone ordinance and directingr town 
buildingr inspector to issue permit for 
constrnetion and use of swimming 
pool on such land located in one- 
family residential district. 

N.Y.—^Innet v. Liberman, 165 N.T.S. 
2d 383. 

Keld Bot ‘<afir£rrieved person” 

(1) In general. 

111.—222 Bast Chestnut St. Corp. v. 
Board of Appeals of City of Chi- 
cago, 139 N.B.2d 221, 10 I11.2d 130, 
certiorari denied 77 S.Ct 1284, 353 
Xr.S. 984, 1 l..Ed.2d 1143. 

Mass.—Circle Lounge & Grille v. 
Board of Appeal of Boston, 86 NJE2. 
2d 920, 324 Mass. 427. 

N.T.—Blum V. Board of Zoning and 
Appeals of Town of Nortli Hemp- 
stead, 166 N.Y.S.2d 32, 8 Mlsc.2d 
403. 

Application of Jonas, 165 N.Y.S. 
2d 606, afflrmed 168 N.Y.S.2d 679, 3 
A.D.2d 668—^Downey v. Incorpor- 
ated Village of Ardsley, 152 N.Y.S. 
2d 195, afflrmed 168 N.Y.S.2d 306, 3 
A.D.2d 663. 

(2) A nonproperty owner is not an 
“aggrieved party“ and has no right 
to institute a proceedlng to annui an 
order granting a zoning variance. 
N.Y.—^Feldman v. Nassau Shores Es- 

tates, Inc., 172 N.Y.S.2d 769. 

(3) Owners of property in village 
and village property owners’ associa- 
tion owning no property therein were 
not aggrieved parties entitled to re¬ 
view and correction of village board 
of zoning appeals* determination ap- 
provlng in part college*s application 
for permission to erect seating stands 
adjacent to its athletic field in vil¬ 
lage, in absence of showlng that any 
property rights of such assoclation 
or Indlvidual property owners were 
adversely affected by such determina¬ 
tion. 

N.Y.—^Property Owners Ass*n of Gar- 
den City Estates v. Board of Zon¬ 
ing Appeals of Incorporated Vil¬ 


lage of Garden City, 123 N.Y.S.2d 

716, 2 Misc.2d 309. 

(4) Proprietor in a less restricted 
zone is not a “person aggrieved’* 
wlthln meaning of the statute with 
respect to right to appeal from a de¬ 
cision of the board of appeal grant¬ 
ing a variance in zoning regulations, 
by the introduction into a more re¬ 
stricted zone of any use permitted in 
the zone in which the proprietor’s 
property is located, and the mere 
circumstance that the properties are 
near the border line is immaterial. 
Haas.—Circle Lounge & Grille v. 

Board of Appeal of Boston, 86 N.B. 

2 d 920, 324 Mass. 427. 

(5) Owners of residential proper¬ 
ties, which were located in residen¬ 
tial district but which were situated 
a mile and a half or more by straight 
line or two miles or more by road 
from property in residential district 
for which town zoning board of ap¬ 
peals had directed the issuance of 
building permit for a guest house in 
the nature of a motel, were not “ag¬ 
grieved persons” who could review 
board’s determination. 

N.Y.—Blumberg v. HUI, 119 N.Y.S.2d 

855. 

(6) In proceeding by owner of resi¬ 
dential property to review a deter¬ 
mination of a municipal board grant¬ 
ing a variance from building code 
requirements where determination 
was made on application of a builder 
selllng premises to the owners after 
the builder was aerved with notice of 
violation and directed to remove it, 
the owners were not persons ag¬ 
grieved by the determination and so 
could not maintaln the proceeding. 
N.Y.—Application of Jonas, 168 N.Y. 

S.2d 579, 3 A.D.2d 668. 

(7) Pact that property owned by 
one complaining of granting of zon¬ 
ing variance was located 184.5 feet 
from comer of property for which 
variance was grainted dld not author- 
ize it to maintaln proceeding to re¬ 
view granting of variance when it 
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falled to prove that it would be ad- 
versely affected by board’s decision, 
and its property bounded on another 
Street. 

111 .—222 East Chestnut St. Corp. v. 
Board of Appeals of City of Chi- 
cago, 139 N.E.2d 218, 10 ni.2d 132, 
certiorari denied 77 S.Ct. 1284, 353 
U.S. 984, 1 L.Bd.2d 1143. 

4B. 111.—Garner v. Du Page County, 
133 N.E.2d 303, 8 I11.2d 155. 

49. N.Y.—^Property Owners Ass’n of 
Garden City Estates v. Board of 
Zoning Appeals of Incorporated 
Village of Garden City, 123 N.Y.S. 
2d 716, 2 Mi8C.2d 309. 

Downey v. Incorporated Village 
of Ardsley, 152 N.Y.S.2d 195, af¬ 
flrmed 168 N.Y.S.2d 806, 3 AD.2d 
663—Blumberg v. Hili, 119 N.Y.S. 
2d 856. 

60. Conn.—^Zuckerman v. Board of 
Zoning Appeals of Town of Strat- 
ford, 128 A.2d 325, 144 Conn. 160. 

Mass.—Circle Lounge & Grille v. 
Board of Appeal of Boston, 86 N.B. 
2 d 920, 324 Mass. 427. 

61. Md.—^Mayor and City Council 
of Baltlmore v. Byrd, 62 A.2d 588,. 
191 Md. 632. 

Faokage store 

Resident and taxpayer of town,, 
who owned horne located on a differ¬ 
ent Street and approslmately one-half 
mile from premises as to which town 
planning board had granted waiver 
of zoning ordinance forbidding opera- 
tion of package store within one 
thousand feet of any other premises 
where alcoholic liquors are sold and 
had approved premises for use as a 
package store, was a person “ag¬ 
grieved” by board’s decision and was 
thereby entitled to appeal from de¬ 
cision to court of common pleas. 
Conn.—0’Connor v. Board of Zoning 
Appeals of Town of Stratford, 93 
A2d 516,140 Conn. 65. 

52. Conn.—^Hamelln v. Zoning Bd. 
of the Borough of Wallingford> 
117 A.2d 86, 19 Conn.Sup. 445. 
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^ pennit,53 and a town building inspector may be 
a person aggrieved by the decision of the zoning 
board granting an application for variance from the 
town zoning regulations after his denial of the ap- 
plicanfs request for a permit to make a use of land 
prohibited by such regulations.54 

Under a statute providing that a municipal officer 
■or board may appeal to the courts a decision of a 
zoning board, appeals are limited to such municipal 
officers as have some duties to perform in relation 
to the building code or zoning.55 A statute of this 
nature may permit proceedings for review of a zon¬ 
ing board detennination to be instituted by the 
mayor, board of trustees, or building inspector.56 

§ 322. Nature and Scope of Review 

The scope and extent of JudIciaI review of zoning 
matters may depend on the mode of review adopted and 
'On constitutional and statutory restrictions. 

The scope and extent of judicial review of zoning 
matters may be limited by the mode of review adopt- 
-ed,57 and by permissible constitutional and statu¬ 
tory restrictions.S3 


ZONING §§ 321-323 

Review in particular proceedings is considered 
infra §§ 335-^49. 

Under a statute providing that the court on appeal 
from the action of a zoning board shall review the 
“proceedings” of the board, the reasons for the de¬ 
cision stateiby the board and the transcript of the 
evidence before it both constitute the “proceed- 

ings.”59 

§ 323. — Review of Building and Zoning 
Regulations in General 

The courts will review municipal zoning and building 
ordinances and regulations to determine whether they 
are a proper exercise of the police power, and whether 
they are reasonable or arbitrary; but the scope of re¬ 
view Is subject to limitations arising from the nature of 
zoning as governmental and legislative, and from the 
separatlon of Judicial and legislatlve power. 

As a general rule, the courts will review municipal 
zoning and building ordinances and regulations to 
determine whether they are a proper exercise of the 
police power,6® whether they are reasonable or arbi¬ 
trary, 3 ^ whether such ordinances and regulations 


£3. Mass.—^David v. Board of Ap¬ 
peals of Keading, 132 N.R2d 386, 
333 Mass. 657. 

«4. Conn.—^Dlxon v. Zoning Bd. of 
Appeals of Town of Milford, 113 A. 
2d 606, 19 Oonn.Sup. 349. 

55- Mass.—Carr v. Board of Appeals 
of Medford, 184 N.B,2d 10, 334 
Mass. 77. 

Msmber of dty coimcU of City op- 
eratlng under a plan E charter had 
no such Interest in subject matter 
of clty’s building code or zoning or¬ 
dinances that he could, actlng alone 
and In indlvldual capacity, wlthout 
other members of councll, malntaln 
appeal from decision of board of zon¬ 
ing appeals to superior court, under 
statute givlng such appeal to munic- 
Ipal officers. 

Mass.—Carr v. Board of Appeals of 
Medford, supra. 

58. N.T.—Fox V. Adams, 132 N.T.S. 

2d 560, 206 Misc. 236. 

Mayor 

Ga.—^Ledbetter v. Roberts, 98 S.B.2d 
654, 95 Ga.App. 652. 

Interest In offlcial capacity 
When officer or board of munlcipal- 
ity appeals to court from a deter- 
mlnatlon of zoning board of appeals, 
auestlon Is does particular officer or 
board have interest in officlal capac¬ 
ity in subject matter. 

N.T.—Fox V. Adams, 182 N.T.S.2d 
560, 206 Misc. 236. 

57. D.C.—^American XJniverslty v. 
Prentlss, D.C., 113 F.Supp. 389, af- 
firmed Prentlss v. American Uni- 
versity, 214 F.2d 282, 93 U.S.App.D. 
C. 204, certiorari denied Wrather 


V. American tJniversity, 75 S.Ct 
217, 348 U.S. 898, 99 L.Ed. 705. 

N.D.—^Livingston v. Peterson, 228 N. 

W. 816, 59 N.D. 104. 

58. Tenn.—^Brooks v. City of Mem¬ 
phis, 241 S.W.2d 432, 192 Tenn. 371. 

Befeots or Irregnlarities 
Where action to have zoning ordi- 
nance declared invalid was brought 
under township code sectlon provid¬ 
ing that any complaint attacking le- 
gality of any ordinance may be 
brought in court of quarter sessions 
withln thirty days after any ordi¬ 
nance or resolution takes effect and 
also providing that determlnation 
and order of court thereon shall be 
concluslve, court of quarter sessions 
properly limited scope of Its review 
to procedural defects or Irregularities 
in the ordinance. 

Pa.—Wynnewood Clvlc Ass*n v. Low- 
er Merion Tp., 119 A.2d 799, 180 Pa. 
Super. 453. 

59. Conn.—^Wadell v. Board of Zon¬ 
ing Appeals of City of New Haven, 
68 A.2d 152, 136 Conn. 1. 

60. 111.—^Mack V. Cook County, 142 
N.E.2d 785, 11 I11.2d 310—Offner 
Electronics v. Gerhardt, 76 N.B.2d 
27, 398 111. 265. 

Md.—Cassel v. Mayor and City Coun- 
cil of Baltlmore, 73 A.2d 486, 195 
Md. 348. 

Mich.—^Redford Moving & Storage 
Co. V. City of Detroit, 58 N.W.2d 
812, 336 Mich. 702—Long v. City 
of Highland Park, 45 N.W.2d 10, 
329 Mich. 146. 

Mo.—Corpus JUris Secundiim quoted 
in State ex rei. Christopher v. Mat- 

1111 


I thews, 240 S.W.2d 934. 938, 362 Mo. 
242. 

Okl.—City of Muskogee v. Morton, 
261 P. 183, 128 Okl. 17. 

Or.—Page v. City of Portland, 165 
P.2d 280. 178 Or. 632. 

61. Cal.—Johnston v. City of Clare- 
mont, 323 P.2d 71—Skalko v. City 
of SunnyvaJe, 98 P.2d 93, 14 C.2d 
213. 

Colo.—^Heron v. City of Denver, 283 
P.2d 647, 131 Colo. 601. 

Conn.—^Florentlne v. Town of Dari- 
en, 116 A.2d 328, 142 Conn. 416— 
St. Patrick*s Church Corporation 
V. Daniels, 164 A, 343, 113 Conn. 
132. 

Fla.—Stengel v. Crandon, 23 So.2d 
835, 166 Fla. 692, 161 A.L.R. 1228 
—^Forde v. City of Miami Beach, 
1 So.2d 642, 146 Fla. 676. 

111.—Krom V. City of Blmhurst, 133 
N.B.2d 1, 8 I11.2d 104—La Salle 
Nat. Bank of Chicago v. City of 
Chlcago, 126 N.B.2d 609, 5 I11.2d 
344—^Liangguth v. Village of Mount 
Prospect, 124 N.B.2d 879, 5 I11.2d 
49—^Tower Cabana Club v. City of 
Chicago, 123 N.E.2d 834, 5 I11.2d 11 
—^Du Page County v. Halkier, 116 
N.B.2d 636, 1 I11.2d 491—^Zillen v. 
City of Chicago, 114 N.E.2d 717, 
416 111. 488—^Mlller Bros. Lumber 
Co. V. City of Chicago, 111 N.B.2d 
149, 414 111. 162—Pioneer Trust & 
Sav. Bank v. Village of Oak Park, 
97 N.B.2d 302, 408 111. 458—Trust 
Co. of Chicago v. City of Chicago, 
96 N.B.2d 499, 408 111. 91—Galt v. 
Cook County, 91 N.E.2d 395, 406 
111. 396—^Braden v. Much, 87 N.B.2d 
620, 403 IIL 507—Schneider v. 
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are discriminatory,®^ or whether they have a sub- I ais, or welfare.®^ On the other hand, judicial 
stantial relation to the public Health, comfort, mor- | power to inquire into, review, and set aside munici- 


Board of Appeals ot City of Otta- 
wa, 84 N.B.2d 428, 402 111. 636— 
Quilicl V. Vlllagre of Mount Pros- 
pect, 78 N.B.2d 240, 399 111. 418— 
Offner Blectronics v. Gerhardt, 76 
N.E.2d 27. 398 111. 266—2700 Irvingr 
Park Bldg:. Corp. v. City of Chica- 
go, 69 N.E.2d 827, 395 111. 138—Mer- 
cer Lumber Cos. v. Village of Glen- 
coe, 60 N.B.2d 913, 390 111. 138— 
Anderman v. City of Chicago, 40 N. 
B.2d 51, 379 111. 236—Village of La 
Grange v. Leitch, 36 N.E.2d 346, 
377 111. 99—^Harmon v. City of Peo- 
ria, 27 N.E.2d 626, 373 111. 694— 
Merrill v. City of Wheaton, 190 N. 
E. 918, 366 111. 467. 

Kan.—Spurgeon v. Board of Com’rs 
of Shawnee County, 317 P.2d 798, 

181 Kan. 1008. 

Ky.—Schloemer v. City of Louisville, 

182 S.W.2d 782, 298 Ky. 286. 

Md.—^Eckes Y. Board of Zoning Ap¬ 
peals of Baltlmore County, 121 A. 
2d 249, 209 Md. 432—^Hedin v. Board 
of County Com’rs of Prince Georgea 
County, 120 A.2d 663, 209 Md. 224 
—Temmink v. Board of Zoning 
Appeals of Baltimore County, 109 
A.2d 86. 206 Md. 489—Offutt v. 
Board of Zoning Appeals of Balti¬ 
more County, 106 A.2d 219, 204 Md. 
561—^Benner v. Trlbbitt, 67 A.2d 
346, 190 Md. 6—^Mayor and Councll 
of Pocomoke City v. Standard 011 
Co. of New Jersey, 169 A. 902, 162 
Md. 368. 

Mass.—^Nectow v. City of Cambrldge, 
167 N.E, 618, 260 Mass. 441, re- 
versed on other grounds 48 S.Ct. 
447, 277 U.S. 183, 72 L.Ed. 842. 

Mich.—Senefsky v. Lawler, 12 N.W. 
2d 387, 307 Mich. 728, 149 A.L.R. 
1433. 

Miss.—Jones v. City of ECattiesburg, 
42 So.2d 717, 207 Miss. 491—Brad- 
ley V. City of Jackson, 119 So. 811, 
158 Miss. 136. 

Mo.—Oozpns Juris Seonndum quoted 
in State ex rei. Christopher v. Mat- 
thews, 240 S.W.2d 934, 938, 362 
Mo. 242. 

N.J.—^Esso Standard Oll Co. v. Town 
of Westfleld, 110 A.2d 148, 33 N.J. 
Super. 324. 

Tulsa Oil Co. v. Morey, 60 A.2d 
802, 137 N.J.Law 388—Bianchi v. 
Morey, 11 A.2d 405, 124 N.J.Law 
258. 

N.Y.—^Rodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 302 N.Y. 116. 

Ohio.—^tate ex rei. Jack v. Russell, 
123 N.B.2d 261, 162 Ohio St. 281. 

©kl.—^Keaton v. Oklahoma City, 102 
P.2d 938, 187 Okl. 693, certiorari 
denied 61 S.Ct. 75, 311 U.S. 616, 86 
L.Ed. 391. 

P£L—Schmalz v. Buckingham Tp. 
Zoning Bd. of Adjustment, 132 A. 

' 2d 233, 389 Pa. 295. 

Appeal of Lieb, 116 A.2d 860, 179 
'Pa.Super. 318. 


Petition of Stott, Com.Pl., 58 
Montg.Co. 372. 

Tex.—City of University Park v. 
Hoblitzelle, Clv.App., 150 S.W.2d 
M9. error dismissed. judgment cor- 
rect, appeal dismissed and certio¬ 
rari denied Hoblitzelle v. City of 
University Park, 62 S.Ct 806, 316 
U.S. 781, 86 L.Ed. 1188—City of 
West University Place v. Bilis, 
Civ.App., 118 S.W.2d 907, afflrmed 
134 S.W.2d 1038, 134 Tex. 222. 

Questlon of law 

(1) Question of reasonableness, as 
well as of constitutionality, of an 
ordlnance, is a auestion of law for 
the court. 

Minn.—State v. Clarke Plumbing & 
Heating. Inc., 56 N.W.2d 667, 238 
Minn. 192. 

(2) Whether an ordlnance exclud- 
ing business and trade from a resi¬ 
dentia! distrlct is reasonable and 
whether the power conferred on a 
govemmental agent of a City is arbl- 
trarlly exercised is for court to deter- 
mine as a matter of law, and, in de- 
termlnlng the law, court will have 
due regard to all the circumstances 
of City, object sought to be attained, 
and necessity existing for the ordi- 
nance. 

Tex.—^Edge v. City of Bellaire, Clv. 
App., 200 S.W.2d 224, error refused. 

(3) Reasonableness of spot zoning, 
if authorized by statute, is a Ques¬ 
tion of law for the court to decide. 
Ga.—^Blrdsey v. Wesleyan College, 87 

S.B.2d 378, 211 Ga. 683—Orr v. 
HapeviUe Realty Investments, 86 
S.E.2d 20, 211 Ga. 235. 

(4) Where property In question 
was entirely segregated from that of 
objectors by three public streets and 
other property of applicant for re- 
zoning, rezonlng of the property for 
commercial purposes was not “spot 
zoning*' and rule that reasonableness 
or unreasonableness of “spot zoning** 
is always question for court's deter- 
mination is not applicable. 

Ga.—Birdsey v. Wesleyan College, 
supra. 

Application to given sltnation 

(1) Courts wlll inquire into rea¬ 
sonableness of zoning ordinance in 
its application to given situation. 
Colo.—Hedgcock v. People ex rei 

Arden Realty & Investment Co., 57 
P.2d 891, 98 Colo. 522. 

(2) Where property owner is xm- 
able reasonably to use land because 
of zoning restrictions, if fault lies 
in fact that particular zoning restric- 
tlon is unreasonable in application to 
certaln locality, rellef is by way of 
dlrect attack upon terms of ordl¬ 
nance. 


N.Y.—Otto V. Stelnhllber, 24 N.E.2d 
851, 282 N.Y. 71, reargument de¬ 
nied 26 N.B.2d 811, 282 N.Y. 681. 
Test of reasonableness 

(1) When reasonableness of zon¬ 
ing ordinance is challenged, the ques¬ 
tion for the court is whether the or¬ 
dinance has a rational relation to 
public health, morals, safety, or wel- 
fare. 

111.—City of Springfleld v. Kable, 29 
N.B.2d 676, 306 IlLApp. 616. 

(2) The courts wlll not classify a 
zoning ordinance as unreasonable 
so long as there is an apparent legal 
reason for the enacted requirements 
imposed by such llmitations. 

Ky.—City of Louisville v. Koenig, 
162 S.W.2d 19, 290 Ky. 662, 140 A.L. 
R 1369. 

Temporary ordlnance 
Court, in passing on reasonable¬ 
ness of temporary city zoning ordi¬ 
nance, would not scrutinize it wlth 
same strictness as though it were 
permanent ordinance. 

Ky.—^Powler v. Obier, 7 S.W.2d 219, 
224 Ky. 742. 

Facts on whicli reasonableness de- 
pends 

Courts may determino facts on 
which reasonableness of zoning ordi¬ 
nance depends. 

Minn.—Gunderson v. Anderson, 261 
N.W. 616, 190 Minn. 246. 

62. Mo.—Oorpns Jnrls Beoondnm 
qnoted In State ex rei. Christopher 
V. Matthews, 240 S.W.2d. 934, 938, 
362 Mo. 242. 

Okl.—^Keaton v. Oklahoma City, 102 
P.2d 938, 187 Okl. 693, certiorari 
denied 61 S.Ct. 76, 811 U.S. 616, 86 
L.Ed. 391. 

63. U.S.—^Women*s Kansas City St. 
Andrew Soc. v. BAnsas City, C.C.A. 
Mo., 58 F.2d 593. 

D.C.—^Dorsey v. Gotwals, 67 P.2d 
407, 61 App.D.C. 41—Bugher v. 

Gottwals, 64 F.2d 451, 60 App.D.C. 
340. 

Flfiu—Stengel v. Crandon, 23 So.2d 
836, 166 Fla. 592, 161 A.L.R. 1228. 
111.—^Krom V. City of Blmhurst, 133 
N.B.2d 1, 8 I11.2d 104—First Nat. 
Bank of Lake Forest v. Lake Coun- 
ty, 130 N.E.2d 267, 7 I11.2d 213— 
La Salle Nat. Bank of Chicago v. 
City of Chicago, 125 N.B.2d 609, 5 
I11.2d 344—Zllien v. City of Chi¬ 
cago, 114 N.E.2d 717, 416 HI. 488— 
Miller Bros. Lumber Co. v. City of 
Chicago, 111 N.E.2d 149, 414 IU. 
162—Pioneer Trust & Sav. Bank v. 
Village of OaJc Park, 97 N.E.2d 302, 
408 111. 468—Trust Co. of Chicago 
V. City of Chicago, 96 N.B.2d 499, 
408 IU. 91—Galt v. Cook County, 
91 N.E.2d 396, 405 111. 396—Braden 
V. Much, 87 N.B.2d 620, 403 HI. 607 
—Schneider v. Board of Appeals 
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pal zoning is subject to limitations arising from the 
nature of zoning as govemmental and legislative, 
and from the separation of judicial and legislative 
power.®^ Accordingly, judicial review of the ac- 
tion taken by zoning authorities is restricted and 
narrow in scope,and the general rule against 


judicial encroachment on the legislature’s domain is 
applicable.6® 

Judicial review of zoning regulations is generally 
limited to validity,®^ and the courts may not substi¬ 
tute their judgment for that of the zoning body, 
acting within its powers,®^ nor may the courts by 


of City of Ottawa, 84 N.E.2d 428, 
402 111. 636—^People ex rei. Joseph 
Liumber Co. v. City of Chicasro. 83 
N.B.2d 592, 402 111. 321—Quillci v. 
Villagre of Mount Prospect, 78 N.E. 
2d 240, 399 111. 418—Offner Elec¬ 
tronics V. Gerhardt, 76 N.E.2d 27, 
398 111. 266—2700 Irving Park Bldg. 
Corp. V. City of Chicago, 69 N.E.2d 
827, 396 111. 138—^Mercer Lumber 
Cos. V. Village of Glencoe, 60 N.E. 
2d 913, 390 111. 138—^Anderman v. 
City of Chicago, 40 N.E.2d 61, 379 
111. 236—^Village of La Grange v. 
Leitch, 36 N.E.2d 346, 377 111. 99— 
Harmon v. City of Peoria, 27 N.B. 
2d 626, 373 111. 694—Merrill v. City 
of Wlieaton, 190 N.E. 918, 356 111. 
467. 

City of Watseka v. Blatt, 50 N.E. 
2d 689, 320 I11.APP. 191. 

Ky.—Schloemer v. City of Louisville, 
182 S.W.2d 782, 298 Ky. 286. 

Mass.—^Nectow v. City of Cambridge, 
157 N.E. 618, 260 Mass. 441, re- 
versed on other grounds 48 S.Ct 
447, 277 U.S. 183, 72 L.Ed. 842. 
Mich.—Pere Marquette By. Co. v. 
Township Board of Muskegon Tp., 
298 N.W. 393, 298 Mich, 31. 

Mo.—Corpus Juris Seotmdxim quoted 
in State ex rei. Olirlstopher v. Mat- 
thews, 240 S.W.2d 934, 938, 362 Mo. 
242. 

Chio.—State ex rei. Jack v. Russell, 
123 3Sr.E.2d 261, 162 Ohio St. 281. 
Okl.—Keaton v. Oklahoma City, 102 
P.2d 938, 187 Okl. 693, certiorari 
denied 61 S.Ct. 76, 311 U.S. 616, 86 
L.Ed. 39. 

Pa.—^Appeal of Kerr, 144 A. 81, 294 
Pa. 246. 

Qnestlon in eaoli oase on appeal 

from the action of zoning commisslon 
is whether its action can be sus- 
tained on the ground that it was for 
the promoti on of the common good 
of the community as a whole and 
bears a substantial relation to the 
publlc health, safety, morals, or wel- 
fare. 

Ky.—^Hamilton Co. v. Louisville & 
J eif erson County Planning and 
Zoning Commission, 287 S.W.2d 
434. 

04. N.T.—^Andrews v. Town Bd. of 
Town of Bewitt, Onondaga Coun¬ 
ty, 98 N.Y.S.2d 494. 

05. Md.—^Puller V. County Com*rs of 
Baltimore County, 133 A.2d 397, 214 
Md. 168—^Eckes v. Board of Zoning 
Appeals of Baltimore County, 121 
A.2d 249, 209 Md. 432—^Kroen v. 
Board of Zoning Appeals of Balti¬ 
more County, 121 A.2d 181» 209 


Md. 420—^Walker v. Board of Coun¬ 
ty Com’rs of Talbot County, 116 A. 
2d 393, 208 Md. 72, certiorari denied 
76 S.Ct. 180, 360 U.S. 902, 100 L.Ed. 
792—^American Oil Co. v. Miller, 
102 A.2d 727, 204 Md. 32—Zang & 
Sons, Builders, Inc. v. Taylor, 102 
A.2d 723, 203 Md. 628—Wakefield 
v. Kraft, 96 A.2d 27, 202 Md. 136. 

Mo.—State ex rei. Cooper v. Cowan, 
App., 307 S.W.2d 676. 

Ohio.—Cleveland Trust Co. v. Vil¬ 
lage of Brookl 3 m, 110 N.E.2d 440, 
92 Ohio App. 351, appeal dismissed 
108 N.E.2d 679, 168 Ohio St 268. 

66. N. J.—Sun Oil Co. v. City of Clif- 
ton, 84 A.2d 565. 16 N.J.Super. 265. 

N.Y.—Smidt V. McKee, 186 N.E. 869, 
262 N.Y. 373, reargument denied 263 
N.Y.S. 936, 239 App.Div. 769. 

Andrews v. Town Board of Town 
of Dewltt, Onondaga County, 98 N. 
Y.S.2d 494. 

Pa.—^Appeal of Flannery, Quar.Sess., 
66 Lack.Jur. 86. 

Wash.—Shields v. Spokane School 
Dist No. 81, 196 P.2d 362, 31 Wash. 
2d 247. 

67. Cal.—^Brougher v. Board of Pub¬ 
lic Works of City and County of 
San Francisco, 290 P. 140, 107 C. 
A. 15. 

111.—^Mercer Lumber Cos. v. Village 
of Glencoe, 60 N.E.2d 913, 390 IlL 
138. 

Mo.—Corpus Juris Secundum q.uoted 
in State ex rei. Christopher v. Mat- 
thews, 240 S,W.2d 934, 938, 362 
Mo. 242. 

Ohio.—Cleveland Trust Co. v. Vil¬ 
lage of Brooklyn, 110 N.E.2d 440, 
92 Ohio App. 351, appeal dismissed 
108 N.E.2d 679, 168 Ohio St 268. 

Tenn.—^Davldson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327. 
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ea U.S.—^Zahn V. Board of Public 
Works of City of Los Angeles, Cal., 
47 S.Ct. 694, 274 U.S. 326, 71 L.Ed. 
1074. 

Standard Oil Co. v. City of Tal- 
lahassee, C.A.Fla., 183 F.2d 410, 
certiorari denied 71 S.Ct 208, 340 
U.S. 892, 95 L.Bd. 647—Dennis v. 
Village of Tonka Bay, C.C.A.Minn., 
166 P.2d 672—^Downham v. City 
Council of Alexandria, D.C.Va., 68 
F.2d 784—^Women’s Kansas City St. 
Andrew Soc. v. Kansas City, D.C. 
Mo., 64 F,2d 1071, reversed on oth¬ 
er grounds, C.C.A., 58 F.2d 593. 

Ala.—^Leary v. Adams, 147 So. 391, 
226 Ala. 472. 

Cal.—Johnston v. City of Claremont 
323 P.2d 71. 


City of Los Angeles v. Gage, 274 
P.2d 34, 127 C.A.2d 442—Safeway 
Stores V. City Council of City of 
San Mateo, 194 P.2d 720, 86 aA.2d 
277—Brougher v. Board of Public 
Works of City and County of San 
Francisco, 290 P. 140, 107 CA.. 15. 

People V. Norton, 288 P. 33, 108 

C.A.,Supp., 767. 

Conn.—Couch v. Zoning Commission 
of Town of Washington, 106 A.2d 
173, 141 Conn. 349—^Mallory v. 

Town of West Hartford, 86 A.2d 
668, 138 Conn. 497—^Fairlawns Cem- 
etery ALSS*n v. Zoning Commission 
of Town of Bethel, 86 A.2d 74, 138 
Conn. 434—^Bartram v. Zoning 
Commission of City of Bridgeport, 
68 A.2d 308, 136 Conn. 89—De Pal¬ 
ma V. Town Plan Commission of 
Greenwich, 193 A. 868, 123 Conn. 
267. 

Delmar v. Planning and Zoning 
Bd. of Town of Milford, 109 A.2d 
604, 19 ConmSup. 21. 

D.C.—Bugher v. Gottwals, 54 F.2d 
461, 60 APP.D.C. 340. 

Fla.—Quattrocchi v. MacVicar, 82 
So.2d 873—Segal v. City of Ml- 
ami, 63 So.2d 496—City of Miami 
Beach v. Hogan, 63 So.2d 493, cer¬ 
tiorari denied Hogan v. City of 
Miami, 74 S.Ct 33, 346 U.S. 819, 
98 L.Ed. 346—State ex reL Office 
Realty Co. v. Ehinger, 46 So.2d 
601—City of Miami Beach v. Ocean 
& Inland Co., 3 So.2d 364, 147 Fla. 
480—Forde v. City of Miami Beach, 
1 So.2d 642, 146 Fla. 676. 

Ga.—Schofleld v. Bishop, 16 S.E.2d 
714, 192 Ga. 732. 

111.—LaSalle Nat. Bank v. City of 
Chicago, 122 N.E.2d 619, 4 llL2d 
263—^Downey v. Grlmshaw, 101 N. 

E.2d 276, 410 111. 21—^Burkholder 
V. City of Sterling, 46 N.E.2d 46, 
381 111. 664—^Zadworny v. City of 
Chicago, 44 N.B.2d 426, 380 111. 
470—Speroni v. Board of Appeals 
of City of Sterling, 15 N.E.2d 302, 
368 111. 668—^Michigan-Lake Bldg. 
Corporation v. Hamilton, 172 N.B. 
710, 340 111. 284. 

Rector V. Board of Appeals Un¬ 
der Zoning Ordinance of City of 
Danville, 96 N.B.2d 99, 342 IlLApp. 
51. 

lowa.—^Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 
202 . 

TTa-n. —Spurgeon V. Board of Com'rs 
of Shawnee County, 317 P.2d 798, 
181 Kan. 1008. 

Ky.—BischofC v. Hennessy, 261 S.W. 
2d 682. 
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judidal review disturb an exerdse of the discre- I tion of the mtinidpality in zoning matters,69 un- 


Md.—^Fuller v. County Com"rs of 
Baltimore County, 133 A.2d 397, 214 
Md. 168—^Eckes v. Board of Zoning: 
Appeals of Baltimore County, 121 

A. 2d 249, 209 Md. 432—Kroen v. 
Board of Zoning Appeals of Balti¬ 
more County, 121 A.2d 181, 209 Md. 
420—^Hedin v. Board of County 
Com’rs of Prince Georges County, 
120 A.2d 663, 209 Md. 224—Serio 
V. Mayor and City Council of Bal¬ 
timore, 119 A.2d 387, 208 Md. 646— 
Offutt V. Board of Zoning Appeals 
of Baltimore County, 105 A.2d 219, 
204 Md. 551. 

Mass.—Town of Concord v. Attorney 
General, 142 N.B.2d 360—^Poster v. 
Mayor of City of Beverly, 53 N. 

B. 2d 693, 315 Mass. 567, 161 A.L..H. 
737. 

Mo.—Corpus Juris Seouudum quoted 
in State ex rei. Christopher v. Mat- 
thews, 240 S.W.2d 934, 938, 362 Mo. 
242—City of St. Louis v. Frledman, 
216 S.W.2d 476, 368 Mo. 681— 
Brown v. Gambrel, 213 S.W.2d 931, 
368 Mo. 192—Landau v. Levln, 213 
S.W.2d 483, 368 Mo. 77. 

N.H.—Scott V. Davis, 45 A.2d 654, 94 
N.H. 35. 

N.J.—Esso Standard Oil Co. v. Town 
of Westfield, 110 A.2d 148, 33 N.J. 
Super. 324—^Marie’s Launderette v. 
City of Newark, 110 A.2d 66, 33 N. 
J.Super. 279, reversed on other 
grounds 113 A.2d 190, 36 N.J.Super. 
94—Sleber v. Laawe, 109 A.2d 470, 
33 N.J.Super. 115—Closterman v. 
Cranford Tp., 91 A.2d 646, 22 N.J. 
Super. 204—Llonshead Lake v. 
Wayne Tp., 73 A.2d 287, 8 N.J.Su¬ 
per. 468, reversed on other grrounds 
74 A.2d 609, 9 N.J.Super. 83. 

Peterson v. Mayor and Council 
of Borough of Palisades Park, 21 
A.2d 777, 127 N.J.Law 190. 

N.T.—Commercial Propertles v. Grlf- 
fln, 131 N.T.S.2d 619, 283 App.Div. 
1109—^Pox Meadow Bstates v. Cul- 
ley, 262 N.Y.S. 178, 233 App.Dlv. 
250, afClrmed Fox Meadow Estates 
V. Culley, 186 N.B. 714, 261 N.T. 
506. 

Rochester Transit Corp. v. 
Crowley, 131 N.Y.S.2d 493, 206 

Mlsc. 933—^North Titus Residential 
Ass’n of IrondecLUolt, N. Y. v. 
Board of Zoning Appeals of Town 
of Irondequoit, 127 N.Y.S.2d 502, 
206 Mlsc. 618—Cordts v. Hutton 
Co., 262 N.Y.S. 639, 146 Mlsc. 10, 
affirmed 269 N.Y.S. 936 (second 
case), 241 App.Div. 648, afflrmed 
195 N.E. 124, 266 N.Y. 399. 

Chio.—Cleveland Trust Co. v. Vll- 
lage of Brooklyn, 110 N.E.2d 440, 
92 Ohlo App. 351, appeal dlsmlssed 
“ 108 NJ03.2d 679, 168 Ohlo St 268— 

. State ex rei. Cook v. Turgeon, 77 
N.E.2d 283, 84 Ohlo App. 287. 

Pa.—Steppler v. Board of Adjust- 
ment of Radnor Tp., 5 Pa.Dist. & 
Co.2d 8, 42 DeLCo. 341—Kelechava 


V. Hanover Tp., 82 Pa.Dist. & Co. 
687, 26 L.eh.L.J. 43. 

Wunderle v. Board of Adjust- 
ment of Borough of Hatboro, Com. 
Pl., 62 Montg.Co. 231. 

Tenn.—Davldson County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327. 

Tex.—^McNutt Oil & Reflning Co. v. 
Brooks, CIvAlPP., 244 S.'W.2d 872— 
Thompson v. City of Carrollton, 
Civ.App., 211 S.W.2d 970—Barring- 
ton V. City of Sherman, Civ.App., 
166 S.W.2d 1008, error refused— 
Connor v. City of University Park, 
Civ.App., 142 S.W.2d 706, error re¬ 
fused. 

Wash.—Shields v. Spokane School 
Dist, No. 81, 196 P.2d 362, 31 Wash. 
2d 247. 

W.Va.—Carter v. City of Bluefleld, 
64 S.E.2d 747, 132 W.Va. 881. 
Fersuasive reasons 

In reviewing exerdse of discretion 
glven to zoning commisslon for es- 
tabllshment of a comprehensive zon¬ 
ing plan. It is not function of the 
court to substitute its Judgrment for 
that of the commission even for rea¬ 
sons whlch appear most persuasive. 
D.C.—Lewls V. Distrlct of Columbla, 
190 P.2d 26, 89 TJ.S.App.D.C. 72. 
Beasonable justifioatlou 

(1) Fact that a court may not 
agree with the legislatlve determina- 
tion does not authorize the judicial 
branch of the govemment to substi¬ 
tute its Judgment for that of the zon¬ 
ing authority If there is any reason- 
able justlflcation for the action of the 
latter. 

CaL—^Willett & Crane v. City of Pa¬ 
los Verdes Estates, 216 P.2d 85, 96 

C.A.2d 767. 

(2) Where there is any substan- 
tlal basis or reason for action taken 
by City council in zoning matter, it is 
not prerogative of court to take Is- 
sue with members of council and 
substitute its own judgment. 

La.—^Archer v. City of Shreveport, 
App., 85 So.2d 337. 

Debatable oousideratlong 

(1) Modlfication of zone bounda- 
ries and regulations by zoning com¬ 
mission partakes of nature of legls- 
lative proceedings, and court cannot 
substitute its judgrment for that of 
commission when commissiones con- 
siderations are fairly debatable. 

Conn.—^Kutcher v. Town Planning 

Commission of Town of Manches- 
ter, 88 A.2d 638, 138 Conn. 705. 

(2) Where suitability of plaintilTs 
property for residential use presents 
a debatable question, court cannot 
substitute its Judgment for that of 
local legislatlve body adoptlng zon¬ 
ing resolution. 

N.Y.—^Ulmer Park Realty Co. v. City 
of New York, 63 N.T.S.2d 143, 270 
App.Div. 1044, afflrmed 77 N.E.2d 
797, 297 N.Y. 788. 
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Scuteri v. Incorporated Village 
of Bayville, 120 N.Y.S.2d 794. 

(3) In zoning matters, courts wlll 
not substitute their judgment for that 
of legislative body, if questlon de- 
cided was fairly debatable. 

Md.—^American Oil Co. v. Mlller, 102 
A.2d 727, 204 Md. 32—Zang & Sons, 
Builders, Inc. v. Taylor, 102 A2d 
723, 203 Md. 628. 

N.Y.—Gignoux v. Village of Klngs 
Point, 99 N.T.S.2d 280, 199 Misc. 
486—^Village of Old Westbury v. 
Foster, 83 N.Y.S.2d 148, 193 Misc. 
47. 

Gilchrest Realty Corp. v. Village 
of Great Neck Plaza, 85 N.Y.S.2d 
224, reversed on other grrounds 90 
N.Y.S.2d 740, 276 App.Div. 962, af¬ 
flrmed 90 N.E.2d 485, 300 N.Y. 619. 

TTse of partlonlar looas 

Necessity for using a particular 
locus as compared with other avail- 
able sites was a matter to be decided' 
by the legislative body of the mu- 
niclpaJity with respect to validity of 
ordinance amending zoning ordinance. 
Mass.—Lamarre v. Commissioner of 
Public Works of Fall River, 87 N. 
E.2d 211, 324 Mass. 542. 

69> Ala.—^Marshall v. City of Mo¬ 
bile. 35 So.2d 553, 260 Ala. 646. 

Cal.—^McCarthy v. City of Manhat¬ 
tan Beach, 264 P.2d 932, 41 C.2d 
879, certiorari denied 75 S.Ct 29, 
348 U.S. 817, 99 L.Ed. 644—Skal- 
ko V. City of Sunnyvale, 93 P.2d 
93, 14 C.2d 213. 

Ga.—Johnson v. Evangelical Luther- 
an Church of Messiah, 54 S.E.2d 
722, 79 Ga.App. 671. 

111.—Burkholder v. City of Sterling^ 
46 N.E.2d 45, 381 111. 664—Zad- 
womy V. City of Chicago, 44 N.E» 
2d 426, 380 111. 470—^Michigan-Lake 
Bldg. Corporation v. Hamilton, 172 
N.E. 710, 340 111. 284—Minkus v. 
Pond, 168 N.E. 121, 326 111. 467. 

Rector v. Board of Appeals Un¬ 
der Zoning Ordinance of City of 
Danville, 95 N.E.2d 99, 342 IlLApp. 
61. 

Ky.—Cayce v. City of Hopkinsvllle, 
289 S.W. 223, 217 Ky. 135. 

Mo.—Corpus Juris Secundum quoted 
in State ex rei. Christopher v. Mat- 
thews, 240 S.W.2d 934, 938, 362 Mo. 
242. 

N.Y.—Eaton v. Sweeny, 261 N.Y.S. 
246, 232 App.Div. 469, reversed on 
other grrounds 177 N.E. 412, 26T 
N.T. 176. 

Northport Water Works Co. v. 
Carll, 133 N.Y.S.2d 869. 

Wash.—^Besselman v. City of Moses 
Lake, 280 P.2d 689, 46 Wash.2d 
279. 

Wis.—^Eggebeen v. Sonnenburg, 1 N. 
W.2d 84, 239 Wis. 213, 138 A.L.R. 
495—Geisenfeld v. Village of Shore- 
wood, 287 -N.W. 683, 232 Wis. 410— 
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less the discretion is clearly abused.*^® On re- 
view, much weight must be accorded to the judg- 
ment of the local legislative body,7i and the validity 
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of a zoning ordinance cannot be challenged on hypo- 
thetical groundsJ^ The courts may not interfere 
with or control a municipality^s zoning power’^3 or 


Boucliaj*d V. Zetley, 220 N.W. 209, 
196 Wis. 636. 
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Segrislatlve decision 

Except ets to matters specifled In 
statute pertainin? to limltations on 
2 oning ordlnances, landowner does 
not have right to have the supreme 
oourt review a purely legislative de¬ 
cision of town council conceming en- 
actment, amendment, or repeal of the 
zoning ordinance. 

RL—Beauregard v. Town Council of 
Town of South Kingstown, 107 A. 
2d 288, 82 B.I. 244, reargument de- 
nied 108 A.2d 253, 82 B.I. 244. 

Uapalxment of estahllshed zones 

Courts should not lend themselves 
to impairment of established resl- 
dential zones, and thus undo the 
careful thought that has gone Into a 
zoning arrangement projected by a 
planning board and implemented by 
action of the governlng body In 
passing the necessary zoning ordi¬ 
nance. 

N.J.—Bierce v. Gross, 135 A.2d 661, 
47 N.J.Super. 148. 

70. Ark.—City of Pordyce v. Dunn, 
220 S.W.2d 430, 216 Ark. 276. 

Cal.—^Johnston v. City of Claremont, 
323 P.2d 71, 49 C.2d 826—McCarthy 
V. City of Manhattan Beach, 264 
P.2d 932, 41 C.2d 879, cerUorari 
denied 75 S.Ct. 29, 348 U.S. 817, 99 
L.Ed. 644—Clemons v. City of Los 
Angeles, 222 F.2d 439, 36 C.2d 95— 
Wilklns V. City of San Bemardlno, 
175 P.2d 542, 29 C.2d 332—Rehfeld 
V. City and County of San Pran- 
clsco, 21 P.2d 419, 218 C. 88 . 

Conn.—^Bartram v. Zoning Commis- 
sion of City of Bridgeport, 68 A.2d 
308, 136 Conn. 89. 

111 .—^Wechter v. Board of Appeals, 

119 N.E.2d 747, 3 I11.2d 13—Burk- 
holder v. City of Sterling, 46 N.B. 
2d 46, 381 111. 664—Zadwomy v. 
City of Chicago, 44 N.B.2d 426, 380 
111. 470—^Michigan-Iiake Bldg, Coi> 
poratlon v. Hamilton, 172 N.E. 710, 
340 IlL 284—Minkus v. Pond, 168 
N.E. 121, 326 111. 467. 

People ex rei. Delgado v. Mor¬ 
ris, 79 N.E.2d 839, 334 Ill.App. 557. 
Ky.—City of Louisville v. Puritan 
Apartment Hotel Co., 264 S.W.2d 
888 —Cayce v. City of Hopkinsville, 
289 S.W. 223, 217 Ky. 136. 

Md.—^Hedin v. Board of County 
Com’rs of Prince Georges County, 

120 A.2d 663, 209 Md. 224. 

Mo.—Ooxpiu Jnxiu Seonndum q.noted 
in State ex rei. Christopher v. Mat- 
thews, 240 S.W.2d 934, 938, 362 Mo. 
242. 

Neb.—Graham v. Graybar Elee. Co., 
63 N.W.2d 774, 158 Neb. 627—City 
of Omaha v. Glissmann, 39 N.W. 2 d 


828, 161 Neb. 895, appeal dismissed 
70 S.Ct. 1002, 339 U.S. 960, 94 L.Ed. 
1370, rehearing denied 71 S.Ct 16, 
340 U.S. 847, 95 L.Ed. 621. 

N.J.—^Esso Standard Oil Co. v, Town 
of Westfleld, 110 A.2d 148, 83 N.J. 
Super. 324. 

N.T.—^Northport 'Water Works Co. v. 
Carll, 133 N.T.S.2d 869—Concordia 
Collegiate Institute v. Miller, 88 N. 
T.S.2d 826, afflrmed 93 N.Y.S.2d 922, 
276 App.Div. 872, reargument and 
appeal denied 94 N.T.S.2d 829, 276 
App.Div. 918, reversed on other 
grounds 93 N.B.2d 632, 301 N.Y. 
189, 21 A.L.R.2d 644. 

Ohio.—State ex rei. Cook v. Turgeon, 
77 N.E.2d 283, 84 Ohio App. 287. 
Pa.—Silver v. Zoning Bd. of Adjust- 
ment, 112 A.2d 84, 381 Pa. 41— 
Appeal of Kerr, 144 A. 81, 294 Pa. 
246—^Appeal of Liggett, 139 A. 619, 
291 Pa. 109. 

Appeal of Lowden, Com.Pl., 96 
Pittab.Leg.J*. 163. 

Tex.—City of Waxahachie v. Wat- 
kins, 276 S.W.2d 477, 164 Tex 206. 

Lamkin v. City of Bellaire, Civ. 
App., 308 S.W.2d 70—Skinner v. 
Reed, Civ.App., 266 S.W.2d 860— 
City of Dallas v. Lively, Civ.App., 
161 S.W.2d 895, error refused. 
Utah.—^Phi Kappa Iota Pratemity v. 
Salt Lake City, 212 P.2d 177, 116 
Utah 636. 

Vt—In re Willey, 140 A.2d 11. 

Va™—West Bros. Buick Co. v. City of 
Alexandria, 192 S.E. 881, 169 Va. 
271, appeal dismissed 68 S.Ct. 369, 
302 U.S. 668 , 82 D.Ed. 608, rehear¬ 
ing denied 58 S.Ct. 480, 302 U.S. 
781, 82 L.Ed. 603. 

Wis.—^Bggebeen v. Sonnenberg, 1 N. 
W.2d 84, 239 Wis. 213, 138 A.L.R. 
495—Geisenfeld v. Village of 
Shorewood, 287 N.W. 683, 232 Wis. 
410—City of La Crosse v. Elbert- 
son, 237 N.W. 99, 206 Wis. 207. 

43 C.J. p 260 note 87. 

Beyond reasmiahle douht 
Court will not disturb legislative 
or administrative action in zoning 
unless beyond resisonable doubt the 
action is an abuse of discretion or an 
excess of power having no substan- 
tial relation to evils to be remedied 
or to Public health, safety, and wel- 
fare or other proper object of police 
power. 

Mo.—^Kellog V. Joint Coimcil of Wom- 
en’s Auxiliaries Welfare Ass^n, 265 
S.W.2d 374. 

Sonest judgment 

Where it appears that an honest 
judgment has been reasonably and 
fairly exercised by zoning authority 
after full hearing, courts will be cau- 
tious about disturbing such deter- 
mination. 


Conn.—^Kutcher v. Town Planning 
Commission of Town of Manches- 
ter, 88 A.2d 638, 138 Conn. 705. 

71. Mass.—^Burnham v. Board of 
Appeals of Gloucester, 128 N.B.2d 
772, 338 Mass. 114. 

Plndlngs of oonucU 
In determining the validity of a 
zoning ordinance, the councll's And- 
ings will be given great weight. 

U.S.—^Marblehead Land Co. v. City 
of Los Angeles, C.CA-Cal., 47 P. 
2d 628. 

Looal oonditlons 

Appellate court to passing on va¬ 
lidity of zoning ordinance, should 
give great weight to determination 
of local authoritles and local courts 
especially familiar with local condi- 
tions. 

U.S.—^Marblehead Land Co. v. City 
of Los Angeles, C.C.A.Cal., 47 P.2d 
628, certiorari denied 52 S.Ct 18, 
284 U.S. 634, 76 L.Ed. 640. 

Neb.—City of Omaha v. Glissmann. 
39 N.W.2d 828. 161 Neb. 895, ap¬ 
peal dismissed 70 S.Ct. 1002, 339 
U.S. 960, 94 L.Ed. 1370, rehearing 
denied 71 S.Ct. 16, 340 U.S. 847, 95 
L.Ed. 621—^Dundee Realty Co. v. 
City of Oma h a, 13 N.W.2d 634, 144 
Neb. 448. 

72. Mo.—^Plora Realty & Inv. Co. v. 
City of Ladue, 246 S.W.2d 771, 362 
Mo. 1026, appeal dismissed 73 S.Ct 
41, 344 U.S. 802, 97 L.Ed. 626. 

73. U.S.—Standard Oil Co. v. City 
of Tallahassee, C.A.Fla., 183 P.2d 
410, certiorari denied 71 S.Ct 208, 
340 U.S. 892, 96 L.Ed. 647. 

Cal.—City of San Mateo v. Hardy, 
149 P.2d 807, 64 C.A.2d 794—Wick- 
ham V. Decker, 274 P. 397, 96 C.A. 
443. 

111.—^La Salle Nat Bank v. City of 
Chicago, 122 N.E.2d 619, 4 I11.2d 
253. 

La.—State ex rei. Pleasant v. Bte,r- 
dy, App., 157 So. 130. 

Mich.—^Randall v. Township Bd. of 
Meridian Tp., Ingham County, 70 
N.W.2d 728, 342 Mich. 606—Tel- 
Craft Civic Ass’n v. City of De- 
troit 60 N.W.2d 294, 337 Mich. 326 
—^Northwood Propertles Co. v. Per- 
kins, 89 N.W.2d 25, 325 Mich. 419. 
Minn.—State ex rei. Howard v. Vil¬ 
lage of Rosevllle, 70 N.W.2d 404, 
244 Minn. 343. 

N.Y.—Grlffln v. ReviUe* 149 N.Y.S. 
2d 312, 1 Mlsc.2d 1046. 

Hlhna v. Board of Appeals of 
Town of Hempstead, 170 N.Y.S.2d 
12—Steers Sand & Gravel Corp. v. 
Village Bd, of Village of North- 
port 12^1 N.Y.S.2d 403—Llttle v. 
Young, 82 N.Y.S.2d 909, afflrmed 
85 N.Y.S.2d 41, 274 App.Div. 1006, 
reargumoht ftud 6>ppeal denied 86 
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direct zoning ordinances to be repealed, enacted, or commission is to be affirmed or reversed.76 
amended.^ In other words, the court, on review, ^he courts will not hold a municipal zoning or 
does not act as an independent zoning authority, and building ordinance or resolution invalid in a doubt- 
the question before it is whether the action of the fui case or where its validity is fairly debatableJ^ 


N.Y.S.2d 288, 274 App.Dlv. 1065, 
motion denled 86 N.E.2d 61, 298 N. 
Y. 918, affirmed 87 N.B.2d 74, 299 
N.Y. 699. 

Pa.—Kuznowskl v. Board of Zoning 
Appeals, Com.Fl., 63 Iiack.Jur. 53. 
S.D.—^Ltuedke v. Carlson, 41 N.W.2d 
552, 73 S.D. 240. 

DescrlptloiL of resldence dlstilot 
Supreme court has no authority 
to make such a material change in 
description of resldence dlstrlct In 
ylllage zoning ordinance amendment 
creating such district as would be 
tantamount to new description of 
land intended. 

N.Y ,—^Mallett v. Village of Mamaro- 
neck, 123 N.Y.S.2d 249, reversed on 
other grounds 181 N.Y.S.2d 604, 
283 App.Div. 1094. affirmed 126 N.E. 
2d 873, 308 N.Y. 821. 

Texnporary suspensloiL of Kooing or- 
dlnasLoe 

Housing shortage may justify 
court in temporarily suspending zon¬ 
ing ordinance restrlcting area to sin- 
gle family dwelllngs during the 
emergency, hut does not varrant 
suspension of ordinance for ali time 
to come. 

Cal.—^Wilklns v. City of San Ber- 
nardino, 176 P.2d 542, 29 C.2d 832. 
SonliLg of entlre area 
Whether entire area of county 
should he zoned is leglslative mat- 
ter, delegated hy General Assembly, 
through enabling act, to county board 
of supervlsors, and supreme court of 
appeals is not concerned therewith. 
Va.—^Pairfax County v. Parker, 44 S. 
E.2d 9, 186 Va. 676. 

74. IU.—^People ex rei. Danielson v. 
City of Rockford, 87 N.B.2d 660, 
338 IllJ^pp. 847. 

La.—State ex reL Pleasant v. Bardy, 
App., 157 So. 130. 

Pa.—^Kuznowski v. Board of Zoning 
Appeals, Com.PL, 53 Liack.Jur. 63. 

OaUlaig of meetlng 
Court had no power to direct board 
of trustees of a village to call a 
new meetlng for purpose of votlng 
on a petition for a change of zone 
or to direct that a new hearing be 
held. 

N.Y.—Steers Sand & Grave! Corp. v. 
ViUage Bd. of Village of North- 
port, 129 N.Y.S.2d 403. 

Ko^le dwelliitgs 

m action by property owner against 
City for an order directing cIty in¬ 
spector to issue a permlt for erec- 
tion of multiple dwelllngs on prop¬ 
erty zoned for single residences, tri- 
al court could not compel mayor of 
City and city commission members 


to amend ordinance to permlt erec- 
tion of multiple dwellings thereon. 
Mich.—^Northwood Properties Co. v. 
Perkins, 39 N.W.2d 26, 825 Mlch. 
419. 

Any change in wordlng of munic¬ 
ipal ordinance must be made by mu¬ 
nicipal leglslative body, not court. 
N.Y.—^Mallett v. ViUage of Mamaro- 
neck. 123 N.Y.S.2d 249, reversed on 
other grounds 131 N.Y.S.2d 504, 
283 App.Div. 1094, affirmed 125 N. 
R2d 873, 308 N.Y. 821. 

75. Ky.—^Louisville & Jefferson 
County Plannlng & Zoning Com¬ 
mission V. Portner, 243 S.W.2d 
492. 

Other statements of mle 

(1) On appeal from an order of a 
zoning board, reviewing court has 
not the fimction or rlght to zone or 
rezone, but merely to decide wheth¬ 
er board*s action was arbitrary, ca- 
pricious, dlscrlminatory, or illegal. 
Md.—^Nelson v. County Council for 

Montgomery County, 136 A.2d 373, 
214 Md. 687—^Kroen v. Board of 
Zoning Appeals of Baltimore Coun¬ 
ty, 121 A.2d 181, 209 Md. 420— 
Hedin v. Board of County Com’rs 
of Prince Georges County, 120 A. 
2d 663, 209 Md. 224—^Temmink v. 
Board of Zoning Appeals of Balti¬ 
more County, 109 A.2d 85, 205 Md. 
489—Oifutt V. Board of Zoning 
Appeals of Baltimore County, 105 
A.2d 219, 204 Md. .651—Wakefield 
V. Kraft, 96 A2d 27, 202 Md. 136. 

(2) When court declares a zoning 
ordinance arbitrary and unreason- 
able and therefore void, it ha^ no au¬ 
thority to rezone the lands. 

Fla.—^uattrocchi v. MacVicar, 82 So. 
2d 873. 

E 2 coeptio& to zoning ordinance 

(1) Court may not grant excep¬ 
tione to provlsions of zoning ordi¬ 
nance which violates spiiit of ordi¬ 
nance, nor can it, under pretext of 
granting exception, assume posltion 
of superior legislative body. 

Okl.—^Beveridge v. Harper & Turner 
Oil Trust, 35 P.2d 486, 168 Okl. 
609. 

(2) Action of local leglslative body 
in establishlng reasonable exceptions 
to zoning ordinance is not Judicially 
reviewable. 

N.B:.—Stone v. Cray, 200 A. 617, 89 
N.BL 483. 

76. U.S.—^Zahn v. Board of Public 
Works of City of Los Angeles, 
Cal., 47 S.Ct. 594, 274 U.S. 326, 71 
REd. 1074. 

Dennia v. Village of Tonka Bay, 
CC-AMinn., 156 F.2d 672. 
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Downham v. City Coimcil of 
Alexandria, D.C.Va., 58 F.2d 784— 
Women’s Kansas City St. Andrew 
Soc. V. Kansas City, C.C.A.M 0 ., 68 
F.2d 593. 

Ala.—^Walls v. City of Guntersville. 
45 So.2d 468, 253 Ala. 480—Leary 

V. Adams, 147 So. 391, 226 Ala. 472. 
Cal.—^Reynolds v. Barrett, 83 P.2d 

29, 12 C.2d 244. 

Otis V. City of Los Angeles, 126 
P.2d 954, 52 C.A.2d 605. 

Colo.—Heron v. City of Denver, 283 
P.2d 647, 131 Colo. 601. 

Del.—In re Ceresini, 189 A. 443, 8 W. 

W. BArr. 134. 

Fla.—City of Miaml Beach v. Lach- 
man, 71 So.2d 148, appeal dismiss- 
ed Lachman v. City of Miaml 
Beach, 75 S.Ct. 292, 348 U.S. 906, 
99 L.Bd. 711—Segal v. City of Ml- 
ami, 63 So.2d 496—State ex rei. 
Office Realty Co. v. Ehinger, 46 So. 
2d 601. 

111.—^Anderson v. County of Cook, 138 
N.B.2d 485, 9 I11.2d 668—Wesemann 
V. Village of La Grange Park, 94 
N.B.2d 904, 407 111. 81—Braden v. 
Much. 87 N.B.2d 620, 403 111. 607— 
Du Page County v. Henderson, 83 
N.E.2d 720, 402 111. 179—Burkholder 
V. City of Sterling, 46 N.E.2d 45, 
381 111. 564—Avery v. Village of La 
Grange, 45 N.E.2d 647, 381 111. 
432—^Reschke v. Village of Wln- 
netka, 2 N.B.2d 718, 363 111. 478, 
certiorari denied Village of Win- 
netka v. Reschke, 67 S.Ct 110, 
299 U.S. 685, 81 L.Bd. 431 and Vil¬ 
lage of Winnetka v. Erickson, 57 
S.Ct 110, 299 U.S. 686, 81 L.Bd. 
431. 

Baird v. Board of Zoning Ap¬ 
peals of City of ICankakee, 106 N. 
B.2d 343, 347 Ill.App. 168—Rector 
V. Board of Appeals Under Zoning 
Ordinance of City of Danvllle, 96 N. 
B.2d 99, 342 IlLApp. 51. 
lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 642, 246 lowa 
249. 

Ky.—City of Loulsville v. Bryan S. 

McCoy, 286 S.W.2d 646. 

Md.—^Eckes v. Board of Zoning Ap¬ 
peals of Baltimore Coimty, 121 A. 
2d 249, 209 Md. 432—Serio v. Mayor 
and City Council of Baltimore, 119 
A.2d 387, 208 Md. 646—Wakefield 
V. Kraft, 96 A.2d 27, 202 Md. 136— 
Lipsitz V. Parr, 164 A. 743, 164 Md. 
222 . 

Mass.—^Town of Concord v. Attomey 
General, 142 N.B.2d 360—Raymond 
V. Commissioner of Public Works 
of Lowell, 131 N.E.2d 189, 333 Mass. 
410—^Lamiarre v. Commissioner of 
Public Works of Pali River, 87 N. 
E.2d 211, 324 Mass. 642—Calres v. 
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but will do so only where the ordinance or resolu- | tion is plainly and clearly invalid.*^^ So, where 


Building Com*r of Hingham, 88 N. 
E.2d 560, 328 Mass. 689—Foster v. 
Mayor of City of Beverly, 53 N.B. 
2d 693, 315 Mass. 567, 161 A.L.R. 
737—Simon v. Town of Needham, 
42 N.E.2d 516, 311 Mass. 560, 141 

A. L.R. 688. 

Mich.—^Pere Marquette Ry. Co. v. 
Township Board of Muskegon 
Townshlp, 298 N.W. 398, 298 Mich. 
31. 

Minn.—State ex reL Howard v. Vil- 
lage of Roseville, 70 N.W.2d 404, 
244 Minn. 343. 

Mo.—Schell V. Kansas City, Mo., 226 
S.W.2d 718, 360 Mo. 27—Landau 
y. Levin, 213 S.W.2d 483, 358 Mo. 

77. 

N.J.—Panale v. Borough of Has- 
brouck Heights, 139 A.2d 749, 26 
N.J. 320. 

Guaclides v. Borough of Engle- 
wood Cllffs, 78 A.2d 435, 11 N.J. 
Super. 405. 

Appley V. Townshlp Commlttee 
of Townshlp of Bemards, 28 A.2d 
177, 129 N.J.Law 73. 

N.T.—Arverne Bay Const. Co. v. 
Thatcher, 2 N.Y.S.2d 112, 253 App. 
Div. 285, reversed on other 
grounds 15 N.B.2d 687, 278 N.T. 
222, 117 A.L.R. 1110. 

Fieldston Garden Apartmenta v. 
City of New York, 146 N.Y.S.2d 
907, 7 Mlsc.2d 147, afflrmed 163 N. 
Y.S.2d 402, 8 A.D.2d 903—Corning 
V. Town of Ontario, 121 N.Y.S.2d 
288, 204 Misc. 38. 

Nehrbas v. Incorporated Village 
of Lloyd Harbor, 147 N.Y.S.2d 738, 
modided on other grounds 152 N.Y. 
S.2d 28, 1 A.D.2d 1034, afflrmed 140 
N.E.2d 241, 2 N.Y.2d 190, 169 N.Y.S. 
2d 146. 

N.C.—Appeal of Parker, 197 S.E. 706, 
214 N.C. 61, appeal dismissed Park¬ 
er V. City of Greensboro, 69 S.Ct 
160, 305 U.S. 568, 83 L.Ed. 858— 
Elizabeth City v. Aydlett, 161 S.B. 

78, 201 N.C. 602. 

Ohio.—State ex rei. Kangesser Co. v. 
Village of Beachwood, App., 128 N. 

B. 2d 127—Miesz v. Village of May- 
fleld Heights, 111 N.B.2d 20, 92 
Ohio App. 471. 

Pa.—Steppler v. Board of Adjust- 
ment of Radnor Tp., 5 Pa.Dlst. & 
Co.2d 8, 42 DeLCo. 341—^Kelechava 

V. Hanover Tp., 82 Pa.Dlst & Co. 
587, 25 Leh.L.J. 43. 

Tex.—City of Waxahachie v. Wat- 
klns, 276 S.W.2d 477, 164 Tex. 206. 

Lamkin v. City of BellaJre, Clv. 
App., 308 S.W.2d 70—City of Lub- 
bock V. Stubbs, Oiv.App., 278 S. 

W. 2d 619—City of University Park 
V. Hoblltzelle, Oiv.App., 160 S.W. 
2d 169, error dismissed, judgment 
correct, appeal dismissed and cer¬ 
tiorari denied Hoblltzelle v. City 
of University Park, 62 S.Ct. 806, 
815 U.S. 781, 86 L.Bd. 1188—City 
of Corpus Christi v. Jones, Civ. 


App., 144 S.W.2d 888, error dis¬ 
missed, Judgment correct. 

Va.—CiaiCone v. Communlty Shop- 
ping Corp., 77 S.B.2d 817, 195 Va. 
41—West Bros. Brick Co. v. City of 
Alexandrla, 192 S.E. 881, 169 Va. 
271, appeal dismissed 58 S.Ct. 369, 
302 U.S. 658, 82 L.Ed. 608, rehear- 
ing denied 58 S.Ct. 480, 302 U.S. 
781. 82 L..Bd. 603. 

W.Va.—Carter v. City of Bluefleld, 54 
S.E.2d 747, 132 W.Va. 881. 

Other statemeiLts of mle 

(1) On appeal from zonlng board 
court will reverse only where there 
are no grounds for reasonable de- 
bate or where there are no support- 
Ing facts in record to Justify legisla- 
tive action of board. 

Md.—^Eckes v. Board of Zonlng Ap- 
peals of Baltimore County, 121 A. 
2d 249, 209 Md. 432—^Kroen v. 
Board of Zoning Appeals of Balti¬ 
more County, 121 A.2d 181, 209 Md. 
420—^Hedin v. Board of County 
Com’rs of Prince Georges County, 
120 A.2d 663, 209 Md. 113—Wake- 
fleld V. Kraft, 96 A.2d 27, 202 Md. 
136. 

(2) Court may dlifer with legisla- 
tive body as to proprlety of enactlng 
ordinance, but if question is one on 
which reasonable minds might differ, 
court will not Interfere with legisla- 
tive body’s determination of policy. 
Cal.—^McCarthy v. City of Manhattan 

Beach, 264 P,2d 982, 41 C.2d 879, 
certiorari denied 76 S.Ct. 29, 348 
U.S. 817, 99 L.Bd. 644. 

Gharaotezlzatloa of property 
When it is falrly debatable wheth- 
er property should be characterized 
as resldential or commercial, the 
question should be resolved by the 
City council and not by the court. 

111.—^La Salle Nat. Bank v. City of 
Chicago, 126 N.B.2d 643, 6 I11.2d 22 
—^Herzog Bldg. Corp. v. City of 
Des Plalnes, 119 N.E.2d 732, 3 111. 
2d 206. 

Eeight limitatloiLB 

If question of whether height llm- 
itations on buildings Imposed by 
amendment to zoning ordinance en- 
acted pursuant to enabling act would 
resuit in a real and genuine enhance- 
ment of publlc interests was fairly 
debatable, court could not substitute 
Its Judgment for that of the municl- 
pality, but court would not enforce a 
plainly invalid exercise of the power 
of munlcipality to limit height of 
buildings conferred by act. 

Mass.—122 Maln St. Corp. v. City of 
Brockton, 84 N.B.2d 13, 323 Mass. 
646. 

Deoisioa In other jnzisdiotlon 

The rule that the construction of a 
statute by the courts of one state 
before its enactment by the legisla- 
ture of another state, although not 
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conclusive, is very persuasive, had 
no application to a situatlon where 
the City of Reno, Nev., adopted an 
ordinance of the City of Indianapolis, 
Ind., after a declsion of the supreme 
court of Indiana, holding the ordi¬ 
nance constitutional since the appli¬ 
cation of the doctrine would substi¬ 
tute the supreme court of Indiana as 
a tribunal to determine whether the 
ordinance of the city of Reno trans- 
gressed the constitution of Nevada, 
in place of the supreme court of Ne¬ 
vada. 

Nev.—City of R<»no v. Second Judi- 
clal District Court in and for Wa- 
shoe County, 96 P.2d 994, 69 Nev. 
416, 126 A.L.R. 948. 

77. U.S.—^American Wood Products 
Co. V. City of Minneapolis, C.C.A. 
Minn., 35 F.2d 657. 

Cal.—Clemons v. City of Los Ange- 
les, 222 P.2d 439, 86 C.2d 95. 

Conn.—^Eden v. Town Plan and Zon¬ 
ing Commisslon of Town of Bloom- 
fleld, 89 A.2d 746, 139 Conn. 59. 
D.C.—Leventhal v. District of Co- 
lumbia, 100 P.2d 94, 69 App.D.C. 
229. 

Fla.—State ex rei. Dixle Inn v. City 
of Miami, 24 So.2d 706, 156 Fla. 
784—City of Miami v. Rosen, 10 
So.2d 307, 161 Fla. 677. 

Md.—Wakefield v. Kraft, 96 A.2d 27, 
202 Md. 136. 

Mass.—^Kaplan v. City of Boston, 113 
N.B.2d 856, 330 Mass. 381. 

Mo.—Schell V. Kansas City, Mo., 226 
S.W.2d 718, 860 Mo. 27. 

N.C.—Appeal of Parker, 197 S.E. 706, 
214 N.C. 61, appeal dismissed Park¬ 
er V. City of Greensboro, 59 S.Ct. 
160, 305 U.S. 568, 83 L.Ed, 368. 

N.D.—Midgaxden v. City of Grand 
Forks, 64 N.W.2d 659, 79 N.D. 18. 
S.C.—Talbot V. Myrtie Beach Bd. of 
Adjustment, 72 S.E.2d 66, 222 S.C. 
166. 

Other statementB of role 

(1) Challenge to the constitutional 
validity of zoning ordinance will not 
be sustained unless court is certain 
that ordinance is plainly and palpa- 
bly inadequate and incomplete as to 
be convinced beyond reasonable 
doubt that it offends the constitu¬ 
tion. 

Ala.—Walls v. City of Guntersville, 
45 So.2d 468, 253 Ala. 480. 

(2) In considering validity of or- 
dlnances, courts are inclined to sus- 
tain rather than to overthrow them. 
Ga.—^Hamilton v. North Ga. Elee. 

Membership Corp., 40 S.E.2d 750, 
201 Ga. 689. 

Observanoe of ztatutory restxictioiuB 
(1) Court properly under record, 
concluded that zonlng commisslon 
which extended established industrial 
zone Into area previously zoned as 
resldential did not violate restric¬ 
tione imposed by statute requirlng 
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there is room for a fair difference of opinion con- 
cerning the reasonableness of a particular ordinance, 
the court will not overthrow the considered findings 
of the zoning body.'^8 Jn this respect, a zoning ordi¬ 
nance may be said to be “fairly debatable” when 
for any reason it is open to dispute or controversy 


101 C.j.s. 

on grounds that make sense or point to a logical 
deduction that in no way involves its constitutional 
validityJ® 

The courts will not hold a municipal building or 
zoning ordinance or regulation invalid unless it is 
clearly arbitrary,^® plainly unreasonable,^! or un- 


zoninsr regulations to be made with 
reasonable consideration as to char¬ 
acter of district and its pecullar sult- 
abllity for particular uses, and with 
view to encouraging most approprl- 
ate use of land throughout such mu- 
nicipality, and to be in pursuance of 
comprehensive plan which would op¬ 
erate to promote general publlc wel- 
fare rather than individual personal 
advantage. 

Conn.—^Hills v. Zoning Commission 
of Town of Newington, 96 A.2d 
212, 139 Conn. 603. 

<2) Where the question is whether 
amendment to sixth-class clty zon¬ 
ing ordinance bears any substantlal 
relation to the objects set forth in 
the statute, the court will not hold 
the amendment invalid unless the 
evidence shows that there is no such 
relation. 

Ky.—^Bym v. Beechwood Village, 253 
S.W.2d 895. 

78. XJ.S.—Sinclair Beflning Co. v. 
City of Chicago, C.A.I11., 178 F.2d 
214. 

111.—^Pirst Nat. Bank of Lake Coun- 
ty, 130 N.E.2d 267, 7 I11.2d 213— 
La Salle Nat. Bank of Chicago v. 
City of Chicago, 126 N.B,2d 609, 6 
I11.2d 344—Midland Elee. Coal Corp. 
V. Kiiox County, 116 N.E.2d 276. 1 
I11.2d 200—Zllien v. City of Chica¬ 
go, 114 N.E.2d 717, 416 111. 488— 
Miller Bros. Lumber Co. v. City of 
Chicago, 111 N.E.2d 149, 414 111. 
162—^Kinney v. City of Jollet, 103 
N.B.2d 473, 411 111. 289—Downey 
V. Grlmshaw, 101 N.B.2d 275, 410 
111. 21—Trust Co. of Chicago v. 
City of Chicago, 96 N.E.2d 499, 408 
111. 91—Wesemann v. Village of 
La Grange Park, 94 N.E.2d 904, 
407 111. 81—Jacobson v. Village of 
Wilmette, 85 N.B.2d 763, 403 111. 
260—^Du Page County v. Hender- 
son, 83 N.E.2d 720, 402 111. 179— 
People ex rei. Joseph Lumber Co. 
V. City of Chicago, 83 N.B.2d 692, 
402 111. 321. 

Grand Trunk Western R. Co. v. 
City of Chicago, 105 N.B.2d 162, 
846 Ill.App. 376—Cassidy v. Trle- 
bel, 86 N.E.2d 461, 337 IlLApp. 117. 

79. Pia.—City of Miaml Beach v. 
Lachman, 71 So.2d 148, appeal dls- 
missed Lachman v. City of Miaml 
Beach, 76 S.Ct. 292, 348 U.S. 906, 
99 L.Bd. 711. 

80. TT.S.—^Nectow v. City of Cam- 
bridge, Mass., 48 S.Ct. 447, 277 U. 
S. 183, 72 L.Bd. 842—Gorieb v. Pox, 


Va., 47 S.Ct. 676, 247 U.S. 603, 71 
L.Ed. 1228, 68 A.L.R. 1210. 

Ala.—^Marshall v. City of Mobile, 35 
So.2d 558, 260 Alfiu 646—Leary v. 
Adams, 147 So. 391, 226 Ala. 472. 

Arlz.—^Ellsworth v. Gercke, 156 P.2d 
242, 62 Arlz. 198—City of Tueson 
v. Arizona Mortuary, 272 P. 923, 
34 Ariz. 496. 

Cal.—Johnston v. City of Claremont, 
823 P.2d 71, 49 C.2d 826—MeCarthy 

V. City of Manhattan Beach, 264 
P.2d 932, 41 C.2d 879, certiorari de- 
nled 76 S.Ct. 29, 848 U.S. 817, 99 
L.Ed. 644. 

D.C.—Lewis v. District of Columbia, 
190 F.2d 26, 89 U.S.App.D.C. 72— 
Leventhal v. District of Columbia, 
100 F.2d 94, 69 App.D.C. 229—Gar- 
rity V. District of Columbia, 86 P. 
2d 207, 66 App.D.C. 266. 

Fla.—State ex rei. Dixie Inn v. City 
of Miaml, 24 So.2d 705, 166 Fla. 
784—State ex rei. Sklllman v. City 
of Miaml, 134 So. 541, 101 Fla. 685 
—State V. Du Bose, 128 So. 4, 99 
Fla. 812. 

Ga.—^Morgan v. Thomas, 63 S.E.2d 
659, 207 Ga. 660—Schofield v. Bish- 
op, 16 S.E.2d 714, 192 Ga. 732. 

Awtry & Lowndes Co. v. City of 
Atlanta, 50 S.E.2d 868, 78 Ga.App. 
390, reversed on other grounds 53 
S.E.2d 358, 205 Ga. 296, conformed 
to 64 S.B.2d 277, 79 Ga.App. 487. 

111.—^Pirst Nat. Bank of Lake Forest 
v. Lake County, 130 N.B.2d 267, 7 
111.2d 213—^Tower Cabana Club v. 
City of Chicago, 123 N.E.2d 834, 5 
I11.2d 11—Wesemann v. Village of 
La Grange Park, 94 N.B.2d 904, 407 
111. 81—^Jacobson v. Village of Wil¬ 
mette, 85 N.B.2d 753, 403 111. 250— 
Evanston Best & Co. v. Goodman, 
16 N.B.2d 131, 369 IlL 207—State 
Bank & Trust Co. v. Village of 
Wilmette, 198 N.B. 181, 358 111. 311, 
96 A.L.R. 1327. 

lowa»—^Anderson v. Jester, 221 N.W. 
354, 206 lowa 452. 

BZy.—City of Louisville v. Puritan 
Apartment BCotel Co., 264 S.W.2d 
888—^Powler v. Obier, 7 S.W.2d 219, 
224 Ky. 742. 

Md.—Serio v. Mayor and City Coun- 
cil of Baltimore, 119 A.2d 387, 208 
Md. 646—^Llpsitz v. Parr, 164 A. 
743, 164 Md. 222. 

Neb.—^Davis v. City of Omaha, 46 N. 

W. 2d 172, 163 Neb. 460. 

N.J.—Jones v. Zoning Bd, of Adjust- 
ment of Long Beach Tp., 108 A.2d 
498, 32 N.J.Super. 397. 

Peterson v. Mayor and CouncU 
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of Borough of PaJisades Park, 21 
A2d 777, 127 N.J.Law 190. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 302 N.T. 115. 

Penataquit Ass'n v. Purman, 129 
N.T.S.2d 221, 283 App.Div. 876. 

Greenberg v.- City of New Ro- 
chelle, 129 N.T.S.2d 691, 206 Misc. 
28, afflrmed 134 N.T.S.2d 693, 284 
App.Div. 891, appeal dismissed 124 
N.E.2d 716, 308 N.T. 736. 

Nehrbas v. Incorporated Village 
of Lloyd Harbor, 147 N.T.S.2d 738, 
modifled on other grounds 162 N.T. 
S.2d 28, 1 A.D.2d 1034, afflrmed 140 
N.E.2d 241, 2 N.Y.2d 190, 159 N.T. 
S.2d 146—^Hayes v. City of Tonk- 
ers, 143 N.T.S.2d 699, afflrmed 162 
N.T.S.2d 213, 1 A.D.2d 1031—Sub- 
urban Tire & Battery Co. v. Vil¬ 
lage of Mamaroneck, 104 N.T.S.2d 
860, afflrmed 113 N.T.S.2d 449, 279 
App.Div. 1084. 

Ohio.—^Partain v. City of Brooklyn, 
133 N.B.2d 616, 101 Ohio App. 279 
—Cleveland Trust Co. v. Village of 
Brooklyn, 110 N.E.2d 440, 92 Ohio 
App. 351, appeal dismissed 108 N. 
B.2d 679, 158 Ohio St. 258—State 
ex rei. Snyder v. Toter, 80 N.B.2d 
558, 65 Ohio App. 492. 

Okl.—^Beveridge v. Harper & Tur- 
ner Oil Trust, 35 P.2d 436, 168 Okl. 
609. 

Or.—Shaffner v. City of Salem, 268 
P.2d 599, 201 Or. 45—Holt v. City 
of Salem, 234 P.2d 664, 192 Or. 200. 

Tex.—City of Waxahachie v. Wat- 
kins, 275 S.W.2d 477, 164 Tex 206. 

Clesi V. Northwest Dallas Imp. 
Ass’n, Civ.App., 263 S.W.2d 820, 
refused no reversible error—^Davis 

V. Nolte, Civ.App., 231 S.W.2d 471, 
error refused no reversible error— 
Lombardo v. City of Dallas, Civ. 
App., 47 S.W.2d 496, afflrmed 78 S. 

W. 2d 476, 124 Tex. 1. 

Utah.—^Dowse v. Salt Lake City 
Corp., 266 P.2d 723, 123 Utah 107. 

Wash.—Lillions v. Glbbs, 289 P.2d 
203, 47 Wash.2d 629—Chief Petro¬ 
leum Corporation v. City of Walla 
Walla, 116 P.2d 660, 10 Wash.2d 
297. 

81. U.S.—^Nectow v. City of Cam- 
bridge, Mass., 48 S.Ct. 447, 277 U. 
S. 183, 72 L.Ed. 842—Gorieb v. Fox 
Va, 47 S.Ct. 675, 247 U.S. 603, 71 
L.Ed. 1228. 

Sinclair Refining Co. v. City of 
Chicago, C.A.I11., 178 F.2d 214. 

Ala—^Marshall v. City of Mobile, 36 
So.2d 663, 260 Ala 646—Leary v. 
Adams, 147 So. 391, 226 Ala. 472. 

Arlz.—^Ellsworth v. Gercke, 166 P.2d 
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less such building or zoning ordinance is clearly i relation to the public heaith, safety, morals, or gen- 
discriminatory,®2 manifestly without substantial | eral welfare;*^ decisions of zoning authorities are 


242, 62 Ariz. 198—City of Tucson 
V. Aiizona Mortuary» 272 P. 923, 
34 Ariz. 495. 

Cal.—Johnston v. City of Claremont, 
323 P.2d 71. 49 C.2d 826. 

City of Lios Angreles v. Gage, 274 
P.2d 34, 127 C.A2d 442—Price v. 
Schwafel, 206 P.2d 683, 92 C.A.2d 
77. 

Conn.—Young v. Town of West Hart¬ 
ford, 149 A. 206, 111 Conn. 27. 

D.C.—Salyer v. McLaughlin, 240 F.2d 
891, 100 U.S.APP.D.C. 29—Lewis v. 
District of Colnmbia, 190 F.2d 25, 
89 U.S.App.D.C. 72—^Larrabee v. 
Bell, 10 F.2d 986, 56 App.D.C. 121, 
certiorari denied U. S. ex rei. Var- 
ela V. Bell, 46 S.Ct. 484. 271 U.S. 
670, 70 Li.Ed. 1143, followed in 
Varela v. Bell, 10 F.2d 989, 66 App. 
D.C. 124, certiorari denied U. S. ex 
rei. Varela v. Bell, 46 S.Ct. 484, 271 

U. S. 670, 70 L.Ed. 1143. 

Fla.—State ex rei. Dixi e Inn v. City 
of Miaml, 24 So.2d 705, 156 Fla. 
784—State ex rei. Skillman v. City 
of Miaml, 134 So. 541, 101 Fla. 586 
—State V. Du Bose, 128 So. 4, 99 
Fla. 812. 

Ga.—^Morgan v. Thomas, 63 S.E.2d 
669, 207 Ga. 660—Schodeld v. Bish- 
op, 46 S.E.2d 714, 192 Ga. 732. 
m.—Tower Cabana Club v. City of 
Chicago, 123 N.B.2d 834, 5 I11.2d 
11—Jacobson v. Village of Wil- 
mette, 85 N.E.2d 753, 403 111. 260— 
Speroni v. Board of Appeals of 
City of Sterling, 15 N.E.2d 302, 368 
111. 668—State Bank & Trust Co. v. 
Village of Wllmette, 193 N.B. 131, 
368 111. 311, 96 A.L.R. 1327. 

City of Springfied v. Kable^ 29 
K.E.2d 675, 306 IlLApp. 616. 

Ky.—City of Liouisville v. Puritan 
Apartment Hotel Co., 264 S.W.2d 
888—^Hatch v. Fiscal Court of Fay- 
ette County, 242 S.W.2d 1018— 
Fowler v. Obier, 7 S.W.2d 219, 224 
Ky. 742. 

La.—State ex rei. Dema Realty Co. 

V. McDonald, 121 So. 613, 168 La. 
172, certiorari denied McDonald v. 
State of Louisiana ex rei. Dema 
Realty Co., 60 S.Ct. 16. 280 U.S. 656, 
74 L.Ed. 612. 

State ex rei. Prats v. City Plan- 
ning & Zoning Commission of City 
of New Orleans, App., 59 So.2d 832. 
Md.—Lipsitz v. Parr, 164 A. 743, 164 
Md. 222. 

N.J.—^Jones v. Zoning Bd. of Adjust- 
ment of Long Beach Tp., 108 A.2d 
498, 32 N.J.Super. 397. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 302 N.T. 116 
—Arverne Bay Const. Co. v. 
Thatcher, 16 N.B.2d 687, 278 N.T. 
222, 117 A.L.R. 1110. 

Concordia Collegiate Institute v. 
Miller, 88 N.T.S.2d 825, afflrmed 
93 N.T.S.2d 922, 276 App.Div. 872. 


reargument and appeal denied 94 
N.T.S.2d 829, 276 App.Div. 918, re- 
versed on oUier grounds 93 N.E.2d 
632, 301 N.T. 189, 21 A.L.R.2d 644. 
Ohlo.—Cleveland Trust Co. v. Village 
of Brooklyn, 110 N.E.2d 440, 92 
Ohio App. 351, appeal dlsmissed 
108 N.E.2d 679, 158 Ohio St. 258— 
Criterion Service v. City of East 
Cleveland, App., 88 N.B.2d 300, ap¬ 
peal dismissed, 89 N.E.2d 475, 152 
Ohio St 416—State ex rei. Snyder 
V. Toter, 30 N.E.2d 668, 65 Ohio 
App. 492. 

Or.—Shaifner v. City of Salem, 268 P. 
2d 699, 201 Or. 45—Holt v. City of 
Salem, 234 P.2d 664, 192 Or. 200. 
Tex.—City of Waxahachle v. Wat- 
kins, Civ.App.. 265 S.W.2d 843, re- 
versed on other grounds 275 S.W. 
2d 477, 164 Tex. 206—Clesi v. 
Northwest Dallas Imp. Ass’n, Civ. 
App., 263 S.W.2d 820, refused no 
reversible error—^Davis v. Nolte, 
Clv.App., 231 S.W.2d 471, error re¬ 
fused no reversible error—Edge v. 
City of Bellaire. Civ.App.. 200 S.W. 
2d 224, error refused. 

Utah.—^Dowse v. Salt Lake City 
Corp., 255 P.2d 723, 123 Utah 107. 
Wash.—Chlef Petroleum Corporation 
V. City of Walla Walla. 116 P.2d 
660, 10 Waah.2d 297. 

Other statemeats of mle 

(1) Courts have no power to de- 
clare a mxmlcipal ordinance void as 
being unreasonable unless the unrea- 
sonableness is so ciear, manlfest, and 
undoubted as to amount to a mere 
arbitrary exercise of leglslative pow¬ 
er. 

Minn.—State v. United Parklng Sta- 
tlons, 60 N.W.2d 50, 236 Minn. 147, 
29 AL.R.2d 852. 

(2) If there is any reasonable ba¬ 
sis for exercise of legislative discre- 
tion by zoning authority, it cannot 
be dlsturbed on Judlcial review. 

Wis.—^JefEerson County v. Tlnunel, 51 

N.W.2d 518, 261 Wis. 39. 

(3) If reasonableness is fairly de- 
batable, ordinance will be upheld. 
U.S.—^Dennls v. Village of Tonka 

Bay, C.C.A.Mlnn., 166 F.2d 672— 
Geneva Inv. Co. v. City of St. 
Louis, C.C.A.MO., 87 P.2d 83, cer¬ 
tiorari denied 67 S.Ct 796, 301 U. 
S. 692, 81 L.Bd. 1348. 

Cal.—^Reynolds v. Barrett, 83 P.2d 
29, 12 C.2d 244. 

Price V. Schwafel, 206 P.2d 683, 
92 C.A2d 77—^Burke v. City of Los 
Angeles, 156 P.2d 28, 68 CA.2d 189. 
Fla.—State ex rei. Skillman v. City 
of Miami, 134 So. 541, 101 Fla. 585. 
111.—^Du Page County v. Henderson, 
83 N.B.2d 720, 402 111. 179—People 
ex rei. Joseph Lumber Co. v. City 
of Chicago, 83 N.B.2d 692, 402 111. 
321—^Mercer Lumber Cos. v. Vil¬ 
lage of Glencoe, 60 N.E.2d 913, 890 

1119 


111. 138—^People ex rei. Miller v. 
GUI, 69 N.B.2d 671, 389 111. 394— 
Zadwomy v. City of Chicago, 44 N. 
B.2d 426, 380 111. 470—Morgan v. 
City of Chicago, 18 N.E.2d 872, 370 
111. 347—^Evanston Best & Co. v, 
Goodman, 16 N.E.2d 131. 369 111. 
207—^Forbes v. Hubbard. 180 N.E. 
767, 348 111. 166—Mlchigan-Lake 
Bldg. Corporation v. Hamilton, 172 
N.E. 710, 340 111. 284—Mlnkus v. 
Pond, 158 N.E. 121, 326 111. 467. 
Minn.—Gunderson v. Anderson, 251 
N.W. 515, 190 Minn. 246. 

N.T.—^Village of Old Westbury v. 
Foster, 83 N.T.S.2d 148, 193 Misc. 
47. 

Tex.—City of Corpus Christi v. 
Jones, Civ. App., 144 S.W.2d 388, 
error dismissed, Judgment correct 
Va.—West Bros. Brick Co. v. City of 
Alexandria, 192 S.E. 881, 169 Va. 
271, appeal dismissed 58 S.Ct. 369, 
302 U.S. 658, 82 L.Bd. 508, rehear- 
ing denied 58 S.Ct 480, 302 U.S. 
781, 82 L.Ed. 603. 

(4) Decisions of municipal zoning 
authorities are to be overmi ed only 
when it is found that they have not 
acted fairly, with proper motives, 
and on valid reasons. 

Conn.—^McMahon v. Board of Zoning 
Appeals of City of New Haven, 101 
A.2d 284, 140 Conn. 433. 

Talne of property zights destroyed 
Courts will not interfere unless 
value of property rights destroyed 
by zoning ordinance is so great, as 
compared with benefit, that ordinance 
is clearly arbitrary and unreasonable. 
Ariz.—City of Tucson v. Arizona 
Mortuary, 272 P. 923, 34 Ariz. 495. 

82. lowa.—Anderson v. Jester, 221 
N.W. 364, 206 lowa 462. 

Md.—^Lipsitz V. Parr, 164 A 743, 164 
Md. 222. 

N.T.—^Nehrbas v. Incorporat ed Vil¬ 
lage of Lloyd Harbor, 147 N.T.S.2d 
738, modlfied on other grounds 152 
N.T.S.2d 28, 1 A.D.2d 1034, af¬ 
flrmed 140 N.E.2d 241, 2 N.T.2d 
190, 169 N.T.S.2d 146. 

Okl.—^Beveridge v. Harper & Tumer 
Oil Trust 35 P.2d 435, 168 Okl. 609. 
Utah.—^Dowse v. Salt Lake City 
Corp., 255 P.2d 723, 123 Utah 107. 

83. U.S.—Sinclair Reftning Co. v. 
City of Chicago, C.AI11., 178 F.2d 
214. 

Ariz.—^Ellsworth v. Gercke, 166 P.2d 
242, 62 Ariz. 198—City of Tucson. 
V. Arizona Mortuary, 272 P. 923, 34 
Ariz. 496. 

Cal.—Johnston v. City of Claremont, 
323 P.2d 71, 49 C.2d 826—Wilkins 
V. City of San Bemardlno, 175 P. 
2d 542, 29 C.2d 332. 

Burke v. City of Los Angeles, 
156 P.2d 28, 68 CA.2d 189—Otis v. 
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to be overruled only when they have not acted 
fairly, with proper motives, and on valid reasons.^^ 
However, the courts may set aside the work of 
zoning authorities pro tanto where its application to 
a particular property is found to be unreasonable 

and confiscatory.85 

The court will generally restrict its review of the 
validity of a zoning ordinance to its validity with 
respect to the particular property involved in the 
action,^® and an ordinance will not be held invalid 
as permitting discriminati on until a case of discrimi- 
nation is brought before the courts.^^ it has been 


held that, in passing on the validity of a zoning ordi¬ 
nance containing many provisions, the court will 
limit itself to the particular provisions involved and 
will not pass on the general validity of the statute 8 
but, where a general attack is made on the validity 
of a zoning ordinance, the court will not examine the 
ordinance piecemeal to determine the validity of 
minor provisions.89 Questions not raised by the 
appeal will not be determined.^® 

All the facts and circumstances are to be con- 
sidered in passing on the validity of municipal build- 
ing and zoning ordinances.^l Accordingly, in deter- 


City of Los Angeles, 126 P.2d 964, 
52 C.A.2d 605. 

Conn.—Toung v. Town of West Hart¬ 
ford, 149 A. 205, 111 Conn. 27. 

D.C.—^Leventhal v. Dlstrict of Colum- 
bia, 100 F.2d 94, 69 App.D.C. 229. 

Fla.—State ex rei. Skillman v. City 
of Miami, 134 So. 541, 101 Fla. 585 
—State V. Du Bose, 128 So. 4, 99 
Fla. 812. 

111.—Tower Cabana Club v. City of 
Chicago. 123 N.B.2d 834, 5 IU.2d 
11—Wesemann v. Village of La 
Grange Park. 94 N.E.2d 904, 407 
111. 81—Dunlap v. City of Wood- 
stock, 91 N.B.2d 434, 405 111. 410— 
Jacobson v. Village of Wilmette, 
85 N.E.2d 763, 403 111. 250—Bvans- 
ton Best & Co. v. Goodman, 16 N. 
B.2d 131, 369 111. 207—State Bank 
& Trust Co. V. Village of Wilmette, 
193 N.B. 131, 368 111. 311, 96 A.L.R. 
1327. 

City of Watseka v. Blatt, 60 N.E. 
2d 689, 320 Ill.App. 191. 

Ky.—City of Louisville v. Puritan 
Apartment Hotel Co., 264 S.W.2d 
88$—Schloemer v. City of Louis- 
vllle, 182 S.W.2d 782, 298 Ky. 286. 

Md.—R. B. Const. Co. v, Jackson, 137 
A. 278, 162 Md. 671. 

Hass.—^Kaplan v. City of Boston, 113 
N.B.2d 856, 330 Mass. 381. 

Mo.—State ex rei. Oliver Cadillac 
Co. V. Christopher, 298 S.W. 720, 
317 Mo. 1179, error dismissed Oli¬ 
ver Cadillac Co. v. Christopher, 49 
S.Ct. 17, 278 U.S. 662, 73 I/.Ed. 669. 

Coit V. Bemard, App., 279 S.W.2d 
627. 

Neb,—Cassel Realty Co. v. City of 
Omaha, 14 N.W.2d 600, 144 Neb. 
753. 

Ohio.—State ex rei. Jack v. Russell, 
123 N.E.2d 261, 162 Ohlo St. 281. 

State ex rei. Cook v. Turgeon, 
App., 77 N.B,2d 283—State ex rei. 
Snyder v. Toter, 30 N.B.2d 668, 65 
Ohio App. 492. 

Okl.—^Beveridge v. Harper & Turner 
on Trust, 36 P.2d 436, 168 OkL 
609. 

Or.—Shaffner v. City of Salem, 268 
P.2d 599, 201 Or. 46—Holt v. City 
of Salem, 234 P.2d 564, 192 Or. 200. 

Tex.—Clesl v. Northwest Dallas Imp. 
Ass*n, CivA.pp., 263 S.W.2d 820, re- 


fused no reversible error—^Davis 
V. Nolte, Civ.App., 231 S.W.2d 471, 
error refused no reversible error— 
City of Corpus Christi v, Jones, 
Civ.App., 144 S.W.2d 388, error dis- 
missed, Judgment correct—Lomtoar- 
do V. City of Dallas, Civ.App., 47 
S.W.2d 496. affirmed 73 S.W.2d 476, 
124 Tex. 1. 

Wash.—Chief Petroleum Corporation 
V. City of Walla Walla, 116 P.2d 
660, 10 Wash.2d 297. 

Foliee power 

In order for the court to set aside 
action of zoning authorities, it must 
dnd that the zoning is beyond the 
police power and deprives a zoning 
applicant of property without due 
process of law. 

Md.—^Montgomery County Councll v. 
Scrimgeour, 127 A.2d 628, 211 Md. 
306. 

84. Conn.—^Longo v. Board of Zon¬ 
ing Appeals of Town of Milford, 
122 A.2d 784, 143 Conn. 396—De- 
vaney v. Board of Zoning Appeals 
of City of New Haven, 122 A.2d 303, 
143 Conn. 322—De Mars v. Zoning 
Commission of Town of Bolton, 
116 A.2d 653, 142 Conn. 680—Mal- 
lory V. Town of West Hartford, 86 
A.2d 668, 138 Conn. 497. 

Delmar v. Planning and Zoning 
Bd. of Town of Milford, 109 A,2d 
604, 19 Conn.Sup. 21. 

85. Pa.—Taylor v. Haverford Tp., 
149 A. 639, 299 Pa. 402. 

86. Cal.—Otis V. City of Los An¬ 
geles, 126 P.2d 964, 62 aA.2d 606— 
Hagenburger v. City of Los Ange¬ 
les, 124 P.2d 346, 61 aA.2d 161. 

Freferential treatment 
Where plalntiiTs property is prop- 
erly zoned and the discrimination is 
conUned to a relatively small area 
owned by another, the remedy is not 
to set aside the entire ordinance but 
rather to set aside the preferential 
treatment of the favored Parcel. 

N.J.—Behlen & Bros., Ino, v. 
Mayor and Council of Town of 
Keamy, 105 A.2d 894, 31 N.J.Su- 
per. 30. 

87. U.S.—Gorieb v. Fox, Va., 47 S.Ct. 
676, 274 U.S. 603, 71 L.Ed, 1228, 
63 A.L.R. 1210. 
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88. Fla.—State v. Du Bose, 128 So. 
4, 99 Fla. 812. 

89. Fla.—State v. Du Bose, supra. 

A zoning plan. mnst he vlewed as 

a whole and the court will not search 
out individual cases of discrimina¬ 
tion or hardship in order to overrlde 
legislative determinatlon. 

Cal,-Acker v. Baldwln, 115 P.2d 466, 
18 C.2d 341. 

Price V. Schwafcl, 206 P.2d 683, 
92 C.A.2d 77. 

90. N.Y.—^Application of Buckley, 89 

N.Y.S.2d 123, 275 App.Dlv. 853, re- 
argument and appeal denied 91 N. 
Y.S.2d 759, 276 App.Div. 1001, ap¬ 
peal dismissed 87 N.E.2d 688, 299 
N.Y. 796. * 

91. U.S.—Geneva Inv, Co. v. City of 
St Louis, C.C.A.MO., 87 F.2d 83. 
certiorari denied 67 S.Ct, 705, 301 
U.S. 692, 81 L.Ed. 1348. 

111.—Quilicl V. Village of Mount Pros- 
pect 78 N.B.2d 240, 309 III. 418— 
Tews V. Woolhisur, 185 N.B. 827, 
352 111. 212—City of Watseka v. 
Blatt, 60 N.E.2d 689, 320 IlLApp. 
191. 

Mich.—^Andcrson v, City of Holland, 
74 N.W.2d 894. 344 Wich. 706— 
Senefsky v. Lawler, 12 N.W.2d 387, 
307 Mich. 738. 149 A.L.H. 1433. 
Tex,—Bdge v. City of Bellaire, Civ. 

App., 200 S.W.2d 224, error refused. 
Matterz properly considered 

(1) In determining whether board 
of zoning appeals of county property 
reclassifled two tracts of land from 
“A” residence zone to “F" llght In- 
dustrial zone, it was proper for court 
to consider fact that the tracts were 
near a railroad and property devoted 
to commercial and industrial uses. 
Md.—Oifutt V. Board of Zoning Ap- 

peals of Baltimore County, 106 A. 
2d 219, 204 Md. 661. 

(2) In determining reasonableness 
of zoning ordinance, court could con¬ 
sider, among other things, the fact 
that a very substantial portion of 
dwellings already erected withln the 
zone do not comply with the ordi¬ 
nance provision, and that the use of 
a large number of vacant lots with- 
in the zone is materially restricted 
by such ordinance. 
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mining the law the court will have due regard to ali tions, but the ordinance miist be unconstitutional as 

the circumstances of the city, the objects sought to applied to the existing facts in order to be held pres- 

be attained, and the neccssity existing for the ordi- ently invalid.^5 in determining whether a zoning 

nance.^2 Each case involving the validity or consti- ordinance is unreasonable and confiscatory, the de- 

tutionality of zoning laws must be determined on gree to which property valties are diminished must 

its own facts as they appear in the record before be considered.^® 

the court.®3 In this respect, the constitutionality of 

a zoning ordinance or of its application to particular § 324.-Questions of Wisdom, Ex- 

property must be determined on the facts and condi- pediency, and Policy 

tions as thoy existed prior to the time plaintifT pro- eene,,„y, courts in passina on th. vaiidity Of 
cccdcd in disrcgard of the ordinance, and the court buiiding and zoning ordinances op reguiations wiii not 

must wholly ignorc ali conditions which rcsulted consider questions as to wisdom, expediency, and pollcy. 

from the laudowncr*s action.®^ The courts will not As a general rule, questions of wisdom, expedi- 
spcculate on whether future conditions, if they ency, and policy will not be considercd by the courts 
come into bcing, might render a zoning ordinance in passing on the validity of buiiding and zoning 

unconstitutional as applied to such changed condi- ordinances or reguiations.®^ Similarly, the motives 


Mich.—Sfttff.sky v. Liiwlcr, 12 N.W. 
2d 387, 307 Mlch. 728. 149 A.L.II. 
iinn. 

CoaslAorations held xiot oontroUlxiflr 

(U NfithfP tho Hludy and invusti- 
iration of zunitif? oommisHlonprH nor 
thi* proHumptive validity of ordi- 
namn* Ih «'unlrollin/? (««.st wJn'tln*r 
zoning; ordinaiifi* l.s rfawtuialde 
rlso of jtolipf powor, l»ut .such ru/it- 
(or nui.st Im* disddcd by courts fn»m 
particular «rlPiMimstancoH. 

111.—ForlifH V. llubbard, 180 N.K 
707. :M8 111. HJf». 

City of Wiitseka v. lUatt, 00 N. 
K.2d 089. 220 lll.App. 191. 

<2) Alsihiitic conalderations arn not 
contrnlluiK. but may bc consbbTcd 
in dctcrmininK tho roasonablcnoHH of 
a zoniuK ordiiiitncc. 

N'.(\ -At»ia'nl of Parker, 197 S.K 70«, 
2M S.i\ fil. apponi tlismlsscd 3‘ark- 
cr V. t^lty <if CrconMlairo, 59 S.CJt. 
150. 300 ir.S. 5«H, 83 .358. 

(3) Wlicrc roal pstate dcvcloper 
and builder could readily chanjCi* its 
plana ao aa t« «omply wlth nnicndcd 
zoniiiK ordiuaius* chan^iiiK rispilrcd 
lot frontaKc from aixty fert to nov¬ 
ent y-ilvc fcct wiiliout hardahlp other 
thiin loaa of aoma of lla anticipatcd 
protitH from uau of amaller lota, HUch 
loHH \ms not a contwdlln»? factor on 
qut^Htion whothor refusal of inayor 
and council tu npprovo rccumnu iuia- 
tloii ut sdnittiinK i>oard Wlth tospert 
ti> difV»*Ioi>cr'H revlHcd plan, which 
dld not comply wlth «irdinanco, ontl- 
ti»*d dcvclojus* to any rdlcf. 

N.J, -(Jrcfnwny llomen v. UorouKh 
of Itlvcp HdKP. «0 A.2d 811, 137 N. 
J.Lnw 403. 

99. Tex,—City of ITnivcrBlty Park 
V. Hoblitzclle, <?lv.App., 100 S.W. 
2d 109, error dlsmlHaed. jud#?ment 
correct, appcal disinlnsed and cer¬ 
tiorari cbuili-d Hoiilltaclfo v, City of 
UnIvePHity 1’ark. «2 S.Ot. 806, 815 
U.S. 781, 86 JU.Kd. 1188. 

93. IIK—Mack v. Cook County. 142 
X.K.2d 785, 11 I11.2d 310—Krom 

lUl C.J.S,—71 


V. City of Elmhurst, 133 N‘.E.2d 1, 
8 Ill.2d 104—^Porbes v. Hubbard, 
180 N.JS. 767, 348 111. 106. 

Ncv.—State ex rei. Itoman Cathollc 
BIshop of Reno v. Hili, 90 P.2d 217, 
69 Nev, 231. 

N.J.—Interboro Trucklnff Co. v. 
Board of Adjustment of City of 
Terth Amboy, 53 A.2d 213. 135 N.J. 
Law 520. 

N.Y.—Bowcn v. Hldor, 37 N.Y.S.2d 
7«. 

W.Va.—Curter v. City of Bluefleld, 
54 S.R2d 747, 132 W.Va. 881. 

84. Cal.—^Wilkins v. City of San 
liernardino, 175 r.2d 542, 29 C.2d 
332. 

Beaeflt from wroafiTdoi&ff 

l»ropcrty owner, who deliberately 
vit)lut»‘d zoning ordinance restricting 
area tu single-famlly dwcllingH by 
erectiiig multiplo dwelling on prop¬ 
erty adJai!ont to smaii bu.s!np.ss zone 
within largor residentlal zone, would 
not be pfirmittcd to benefit from his 
own wronffdoing, and could dcrlvc no 
Hupp<»rt from tlnding that the apart- 
nu*nt.s In hia buiiding wuru more 
adnptabbi and more uacful fur multi¬ 
ple tlwidling purpoHos for a aln- 
gle-fumlly dwelling. 
tlal.—Wllklns V. City of San Uer- 
nardino, «upra. 

05. CttI.—r.»aglHH V. Kraintz, 232 r.2d 
0*11. 104 C.A.2d 793. 

86. IT.S,—Ceneva Inv. Co. v. City of 
St. I.ouiH, C.C.A.MO., 87 F.2d 83, 
certiorari denied 57 S.Ct 796, 301 
U.S. 692, 81 l-.Bd. 1348. 
in.—rionccr Truat A 8av. Bank v. 
Vlllage of Oak Park* 97 N.R,2d 302, 
408 lil. 468—Qulllei v. Villnge of 
Mount Proapect, 78 N.E.2d 240, 399 
111. 418—Reschke v. Vlllage of Win- 
netka, 2 N.K.2d 718, 363 IH. 478, 
certiorari denied Vlllage of Wln- 
netka v. Reachke, 67 S.Ct 110, 299 
IT.S. 585, 81 L.Bd. 481 and Vlllage 
of Wlnnetka v. Erlckson. 67 S.Ct 
110, 299 U.S. 58.5, 81 L-Ed. 431— 
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Forbes v. Hubbard, 180 N.E. 767, 
348 Xll. 166. 

PnbUo gain. wdlghed agaliut IndlvUU 
nal hordshlps 

In determining validity of zoning 
ordinance, although extent of change 
of property values may be conaldcr- 
ed, proflts accruing to individuals If 
rastrictions wero removed must be 
wcighed against rcsulting dclriment 
to Public welfare, and no basis for 
oxercisc of polico power exists if 
Public gain Is small comparcd wlth 
individual hardshlps, but restrlctlona 
protecting public hcallh, safety, and 
welfaro must be sustaincd, oven 
though Impairing private intorests 
to some extent. 

III.—Evanston Best & Co. v. Good¬ 
man* 16 N.E.2d 131, 309 111. 207. 

97. U.S.—Standard 011 Co. v. City of 
Tallahasscc, a.A.Plii„ 183 F.2d 410, 
certiorari denied 71 S.Ct. 208, 340 

U. S. 892, 95 L.Ed. 647—Sinclair Re- 
flning Co. v. City of Chieugo, C.A. 
111., 178 F.2d 214—Genova Inv. Oo. 

V. City of St. Louis, O.C.A.M 0 ., 87 
F.2d 83, certiorari donled 57 S.Ct. 
706, 301 IT.S. 692, 81 L.Kd. 1348— 
Women's Kunsas City St Andrew 
Soc. V. Kansas City, Mo., C.O.A.M 0 .. 
58 F.2d 593. 

Fla.—Godaon v. Tuwn of Surfsido^ 8 
So.2d 497, 150 Fla. 614. 

111.—Miller Bros, Lumber Co. v. City 
of Chicago, 111 N.B,2d 149, 414 111. 
102—^Downey v. Grimshaw, 101 N. 
E.2d 275, 410 111, 21—Wcsemann 
V. Vlllage of La Grange Park, 94 
N.K.2d 904, 407 IU. 81—Du Page 
County V, Henderson, 83 N.E.2d 
720, 402 111. 179—Mercer Lumber 
Cos. V. Vlllage of Glencoe, 60 N.BJ. 
2d 913. 390 IlL 138—Burkholder V. 
City of Sterllng, 46 N.B.2d 45, 381 
IU. 064—Harmon v. City of Peoria, 
27 N.B.2d 625, 373 111. 694—Bvan- 
ston Best db Co. v. Goodman, 16 N.E. 
2d 131, 869 111. 207. 

City of Sprlngfteld v. Kable, 29 
N.B.2d 676, 306 Ill-App. 616. 
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§ 324 ZONING 

which prompted the municipal legislative body to en- whether an amendatory zoning ordinance is valid, 
act the ordinances or regulations are not open to the court should give due regard to ali the circum- 
■consideration by the courts in passing on their valid- stances of the city, the object sought to be attained, 
ity.98 In other words, it is for the legislature, and and the necessity existing for the ordinance.^ Due 

not the courts, to determine the justice, wisdom, pol- regard must be accorded to the collective judgment 

icy, necessity, or expediency of a zoning law, which of those familiar with the locality and the circum- 

lias been stated to be a question of political policy.88 stances prevailing in the town, in passing on the 

It has been held, however, that, in determining validity of a zoning ordinance.^ 


lowa ..—^Hirsch v. City of Muscatine, 
10 N.W.2d 71, 233 lowa 690—Scott 
V. City of Waterloo, 274 N.W. 897, 
223 lowa 1169. 

IKy. —V. Fiscal Court of Fay- 
ette County, 242 S.W.2d 1018— 
City of Hazard v. Collins, 200 S.W. 
2d 983, 304 Ky. 379—City of Louis- 
ville V. Koenig, 162 S.W.2d 19, 290 
Ky. 662, 140 A.L.R. 1369. 

Md.—^Hedin v. Board of County 
Com*rs of Prlnce Georges County, 
120 A.2d 663, 209 Md. 224—Colati 
V. Jirout, 47 A.2d 613, 186 Md. 662 
—^Anne Arundel County Com’rs v. 
Ward, 46 A2d 684, 186 Md. 330. 
"Mo,—State ex rei. Oliver Cadillac Co. 
V. Christopher, 298 S.W. 720, 317 
Mo. 1179, error dlsmissed Oliver 
Cadillac Co. v. Christopher, 49 S. 
Ct. 17, 278 U.S. 662, 78 L.Ed. 669. 
N.Y.—431 Fifth Ave. Corp. v. City 
of New York, 59 N.y.S.2d 26, 270 
App.Div. 241, afflrmed 68 N.B.2d 
877, 296 N.Y. 588—^Dunne v. Walsh, 
256 N.Y.S. 119, 236 App.Div. 72. 

People V. Perkins, 8 N.Y.S.2d 
868, reversed on other grounds 26 
N.E.2d 278, 282 N.Y, 329. 

Ohlo.—State ex rei. Jack v. Russell, 
123 N.E.2d 261, 162 Ohio St. 281. 

Schick V. Ghent Road Inn, App., 
132 N.B.2d 479. 

R.I.—Doherty v. Town Council of 
Town of South Kingstown, 200 A. 
964, 61 R.I. 248. 

Tex.—^Skinner v. Reed, Civ.App., 266 
S.W.2d 860—Thompson v. City of 
Carrollton, Clv.App., 211 S.W.2d 
970—City of Corpus Christi v. 
JTones, Clv.App., 144 S.W.2d 388, 
error dlsmissed, Judgment correct, 

Bahstitcoldou of Judgment 
Fact that wisdom of a zoning ordi- 
nance provision is debatable does 
not empower a court to substitute Its 
judgment for that of legislative body. 
Masa.—Burnham v. Board of Appeala 
of Gloucester, 128 N.E.2d 772, 333 
Mass. 114. 

Planntag theories 

Court wlll not necessarily inter- 
fere with a zoning amendment which 
falis to follow the better reasoned 
planning theories and lays boundary 
line of district along center of Street. 
N.J.—^Bogert v. Washington Tp., Ber¬ 
gen County, 131 A2d 686, 46 N.J. 
Super. 13. 

Mere ohange of poUoy, however un- 
fortunate resuit may be, will not Jus- 
tify court in declarlng void zoning 


ordinance which is legitimate exer- 
cise of police power. 

U.S.—^Marblehead Land Co. v. City 
of Lios Angeles, CC.ACal., 47 F. 
2d 628, certiorari denied 62 S.Ct. 
18, 284 U.S. 634, 76 L.Ed. 540. 
SeigUt of hnlldings 
Cal.—^Brougher v. Board of Public 
Works of City and County of San 
Franclsco, 290 P. 140, 107 C.A. 16. 

98- U.S.—Sinclair Refining Co. v. 
City of Chicago, C.A.I11., 178 P.2d 
214. 

Dennis v. Village of Tonka Bay, 
D.C.Minn., 64 F.Supp. 214, afflrmed, 
C.aA.. 166 F.2d 672. 

Cal.—Sunny Slope Water Co. v. City 
of Pasadena, 33 P.2d 672, 1 C.2d 87. 
111.—2700 Irvlng Park Bldg. Corp. v. 
City of Chicago, 69 N.E.2d 827, 396 
111. 138. 

Village of Justice v. Jamieson, 
129 N.B.2d 269, 7 Ill.App.2d 113. 
N.J.—^Marie’s Launderette v. City of 
Newark, 110 A.2d 66, 38 N.J.Super. 
279, reversed on other grounds 113 
A.2d 190, 35 N.J.Super. 94. 

N.Y.—^Homefleld Ass'n of Tonkers v. 
Frank, 75 N.T.S.2d 384, 273 App. 
Div. 788, afflrmed 80 N.E.2d 664, 298 
N.Y. 624. 

Linn v. Town of Hempstead, 170 
N.Y.S.2d 217, 10 Misc.2d 774. 
Tenn.—White v. Henry, 285 S.W.2d 
363, 199 Tenn. 219—^Henry v. White, 
250 S.W.2d 70, 194 Tenn. 192— 
Davidson County v. Rogers, 198 S. 
W.2d 812, 184 Tenn. 327. 

Wash,—Lillions v. Glbbs, 289 P.2d 
203, 47 Wash.2d 629. 

Q-ood falth 

<1) In so far as zoning is con- 
cemed, ultimate power is vested in 
council, and its good faith in acting 
for Public welfare cannot be ques- 
tioned by Judicial branch of govern- 
ment. 

Mich.—Tel-Craft Civlc Ass'n v. City 
of Detrolt, 60 N.W.2d 294, 337 Mich. 
326. 

(2) Court will not examine into 
good falth of municipal council in 
proceeding on petition for amend¬ 
ment to zoning ordinance require- 
ments unless council proceeded in un- 
reasonable, arbitrary, or discrimlna- 
tory manner under established liml- 
tations on police powers. 

Minn.—^Klges v. City of St. Paul, 62 
N,W.2d 363, 240 Minn. 622. 

Motives, promptings, and procednres 
Motives, promptings, and proce- 
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dures in making zoning enactment 
are not subject to judicial review. 
N.Y.—^Homefield Ass’n of Yonkers v. 
Frank, 76 N.Y.S.2d 384, 273 App. 
Div. 788, afflrmed 80 N.E.2d 664, 298 
N.Y. 524. 

Benefit of partlcnlar persons 

(1) Fact that zoning ordinance was 
allegedly passed for the sole reason 
of protecting particular defendants 
from erection of particular structure 
was no defense in suit lo enjoin erec¬ 
tion of such structure, under rui e 
against Judicial inquiry into motives 
of legislative body. 

N.H.—Stone v. Cray, 200 A. 517, 89 
N.H. 483. 

(2) Fact that rezoning ordinances 
were passed at behest of interested 
citizens who hoped to have property 
oonverted into public park and play- 
grounds could be considered in deter¬ 
mining weight to be glven to testi- 
mony of witnesses favoring such or¬ 
dinances, but not in passing on valid- 
ity of ordinances. 

111.—2700 Irving Park Bldg. Corp. v. 
City of Chicago, 69 N.E.2d 827, 395 
111. 138. 

(3) Ordinance would not be de- 
clared void because of alleged fact 
that one member of the council was 
instrumental in having the ordinance 
passed because he wished to erect a 
filling station on realty. 

Va.—^Blankenshlp v. City of Rich- 
mond, 49 S.B.2d 321, 188 Va. 97. 

99. U.S.—West V. Bank of Com- 
merce & Trusts, C.C.A.Va., 167 F. 
2d 664. 

Cal.—^Poster v. City Council of City 
of Berkeley, 265 P. 1118, 201 C. 
769—Dwyer v. City Council of 
Berkeley, 253 P. 932, 200 C. 505. 

Ky.—^Louisville and Jelferson Coun¬ 
ty Planning and Zoning Commis- 
sion v. Grady, 273 S.W.2d 663. 
N.Y.—Flagg V. Murdock, 15 N.Y.S.2d 
635, 172 Misc. 1048. 

Va.—Falrfax County v. Parker, 44 S. 
B.2d 9, 186 Va. 676. 

Wash.—^Hauser v. Arness, 267 P.2d 
691, 44 Wa8h.2d 358. 

Wis.—^Alkinson v. Piper, 195 N.W. 
644, 181 Wis. 619. 

1. Tex.—City of Waxahachie v. Wat- 
kins, 276 S.W.2d 477, 154 Tex. 206. 

2. Mass.—Caires v. Building Com’r 
of Hingham, 83 N.E.2d 650, 323 
Mass. 589. 
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§ 325.-Classification of Property; 

Size and Boundaries of Zones 

The classification of property for municipal zoning 
purposes is a iegislative rather than a Judiciat matter, 
as are the size, extent, and boundaries of zones; and, 
generally, the courts will not interfere in such matters 
or substitute their own Judgment for that of the zoning 
authority except to determine whether the action tak- 


ZONING § 325 

en is reasonable, arbitrary, discriminatory, confiscatory, 
or an abuse of discretion. 

The classification of property for municipal zon¬ 
ing purposes is a Iegislative rather than a judicial 
matter,3 as are the size, extent, and boundaries of 
zones.^ As a general rule, the courts will not 
interfere in such matters or substitute their own 
judgment for that of the municipality,^ and the 


3. —Di' Lnno v. City of Tulsa, 

O. C.A.Okl.. 2(1 F.2d «40, certiorari 
denied iX* Lano v. City of Tulsa, 40 
S.Ct. 170, 27S U.S. 054, 73 L.Ed. 
50 i. 

Cal.—nevprly Oil Co. v. City of Tjos 
254 P.2d R65, 40 C.2d 552— 
I^oeUard v. City of Los Anheles, 202 
r.2ii 23 (\2d 453, 7 A.Ij.n.2d 900, 
certiorari deriicd 00 S.Gt. 1510, 337 
ir.S. 931». 93 L..Kd. 1741—Ma^riidiT 
V. U<‘d\vood City, 205 l\ SOO, 203 C. 
005, 

Itlscay V. City (»f Purlingamc, 15 

P. 2ti 7S4. 127 C.A. 213. 
Colo.—Peijplc fX rei. fiFommon v. 

Hedj:ccu'k, 104 P.2d 007, 106 Colo. 
30(». 

IU.—Mundfjlein KstntcH v. Villajye of 
Mundclein, 00 N.R2d 144, 409 IU. 
201—ZadWMrny v. City of Chioawo 
4t N.I0.2d 420, 3«0 111. 470—Neef V, 
City of SpriiiKlleld, 43 N.K2d 917, 
3S0 IU. 275“-Morgan v, City of 
Chii-aKo. U X.K.2d K72, 370 lll. 347. 

Cleaiiers <iUild of ChioaKo v. <Ut.v 
Of ChlcaMi*. 37 N.12.2a 857. 312 111. 
.\pp, 102, 

Ky.— bYied V. I.mtlHVillo and Joffor- 
son Citunty I'lunnlnK and Zoning 
C»*mmi«sion, 25H SAV.2d 400. 

MLsh.—C orpus Juris Secu&dum guotsd 
iu \V. Ij. Ilolconil», Inc. v. City of 
Clark.Mdai«‘, 05 So.2d 281, 284, 217 
Mi«s. K92. 

Mt>.—l.andau v. Levin, 213 8.AV.2d 
4S3. 358 Mo. 77 --City of Itlchmond 
lltdKhts V. Hicliniond lieiKhts Me- 
imiriai Post Itenev. A.mh^h, 213 H.W. 
2d 479. 308 Mo. 70—Taylor v. 

Schleinmcr, 183 ».W.2d 913, 353 
Mo. 0S7. 

N.Y. -lioduorM V. VlUiiffo of Tarry- 
town, 00 X.R2d 731, 302 N.Y. 115. 

Krown V. VUInKr»^ «f Ow»*ko, 21 
N.V.S.2d 905, 260 App.lliv. 328, «f- 
lirmed 30 X.R2d 601. 284 N.Y. 055 
. Want y. Murdork, 286 N.Y.8. 280, 
217 Ajip.Idv. SOS. 

tfr»*eni>erK v. City of New Uo- 
chelle. 129 N.y.S.2d 091. 20C Mlsc. 
2S. filllrmed 131 N.Y.S.2a 693, 284 
Apit.lnv. 891, iippenl dlsmlssod 124 
N.K.2d 716. 308 N.Y. 730. 

Ilaye.M V. City of Yonkers, 143 X. 
V.s.2d 099. alUrined 152 N.y.S.2d 
213. 1 A.I>.2d 1031—lluntlcy K«- 
tate.*». lue.. V. Town of KastrhfBtfT, 
121 N.Y.S.2d r»u4, inodllled on other 
KroundK 131 N.V.S.2a 57«, 283 App. 
I)jv. l»ao—Suliurimn Tiro & Hat- 
tery Cij. V. ViliiiK»* nf Mamaron«fck, 
104 N.V.S.2d 850, alltrmed 113 N.Y. 


S.2d 440, 279 App.Dlv. 1084, afflrm- 
ed 110 N.K2d 894. 304 N.Y. 971. 
Ohio.—Cloveland Trust Co. v. Villase 
of Brooklyn, 110 N.B.2d 440, 92 
Ohio App. 351, appeal dismissed 
108 N.E.2d 679, 158 Ohio St. 258. 
Okl.—Bevcridjsre v. Harper & Turner 
Oil Trust, 36 P.2d 435. 168 Okl. 609. 
Pa.—Schmalz v. Buckinfirham Tp. Bd. 
of Adjuatment, Com.Pl., 6 Bucks 
Co. 286, reversed on other grounds 
132 A.2d 233, 389 Pa. 295. 

Tenn.—Brooks v. City of Memphis, 
241 S.W.2d 432. 192 Tenn. 371. 

Tex.—City of Dallas v. Bively, Clv. 
App., 161 S.W.2d 895, error rofused 
—City of Corpus Christi v. Jones, 
Civ.App., 144 S.W.2d 388, error dis- 
ml.Msed, judKnnmt correct—City of 
We,st University Place v. Eliis, Civ. 
App., 118 S.\V.2d 007, aiUrmed 134 
S,W.2d 1038, 134 Tex. 222. 

Utah.—Dowse V. Salt Lako City Corp., 
265 l\2d 723, 123 Utah 107. 

Xadustrial uss of rsalty 
Whern v Illato Jsoninif ordinance pro- 
vided for residentlal use, apartment 
h<ui.s(i uso, retail bustness, commor- 
eial U.S0, and Induatrial use, and own- 
er of realty elassifled for njsidentlal 
use iiroUKht net Ion uf^ainst vllla^ro to 
hnve zonln*f ordinance declared U- 
h'*fal and void In so far as it applied 
tt) his property, court, even If it had 
rlKht to deelare ordinance Invalld as 
to su<’h property, committed projudi- 
cial err«»r In dolermlnlnj? that rwilty 
shouUl l»e elassltled for Industrial use, 
slnce that was a lejflHlative que,stlon. 
Ohio.—Cieveland Trust Co. v. Villare 
of llrookiyn, 110 N.K.2d 440, 92 
Chio App. 351, appeal dismissed 108 
N.K2d 079, 168 Ohio St. 258. 

4. Ala.—Whito V. Luguiro Funoral 
Home. 129 So. 84, 221 Ala. 440. 
Cal.—Kx parte Mills, 76 P,2d 610, 25 
G.A.2ii 99—Wlckham v. Bucker, 274 
P. 397, 9« C.A, 443. 

Conn.—Kden v. Town Plan and Zon- 
iuK CommiRsion uf Town of Blooni- 
tleld, 89 A.2d 746, 130 Conn. 69. 
in.—tUty of Wataeka v. Blatt, 50 N. 

K.2d 689, 320 IlhApp. 191. 

Miss.— Corpus Juris Seouuduiu guoted 
Iu W. L. Holcomb, Inc. v. City of 
Oiarksdalo, 65 So.2a 281, 284, 217 
Miss. 892. 

Mo,—Muuller v. C. Hoffmeistor Un- 
dertakinK & Uivery Co., 121 S.W.2d 
773, 343 Mo. 430. 

N.Y".—Otto V, Stelnhllber, 24 N.B.2d 
«31, 282 N.Y. 71, reargurnent denlcd 
26 N.E.2d 811. 282 N.Y. 681. 

1123 


Ohio.—Central Trust Co. v. City of 
Cincinnati, 23 N.E.2d 450, 62 Ohio 
App. 139. 

Murdock v. City of Norwood, 
Com.Pl.. 67 N.B.2d 867. 

Pa.—Berman v. Bxley, 60 A.2d 199, 
355 Pa. 415. 

Wis.—State ex rei. Normal Hali v. 
Gurda, 291 N.W. 350, 234 Wis. 290. 

5. Cal.—Beverly Oil Co. v. City of 
Los Angelos, 254 P.2d 865, 40 C.2d 
552—Wilklns v. City of San Ber- 
nardino, 175 P.2d 542, 29 C.2d 332. 

Cohn V. County Bd. of Sup'rs of 
Los Angeles County, 286 P.2d 836, 
135 aA.2d 180—Donovan v. City 
of Santa Monica, 199 P.2d 51, 88 
C.A.2d 386. 

Fla.—City of Miami Beach v. Prevatt, 
07 So.2d 473. 

Ga.—Johnson v. Kvangelical Luther- 
an Church of Messiah, 54 S.E.2d 
722, 79 Ga.App. 671. 

III.—Trust Co. of Chicago v. City of 
Chicago, 96 N.E.2d 409, 408 IU. 91— 
People ex rei. Miller v, GUI, 69 
N.E.2d 671, 389 IU. 394. 

Miss.— Corpus Juris Secundum guoted 
in W. L. Holcomb, Inc. v. City of 
Clarksdalc, 65 So.2d 281, 284, 217 
Miss. 892—City of Jackson v. Mc- 
Pherson, 138 So. 604, 162 Miss. 164. 

Mo.—City of St. Louis v. Priedman, 
216 S.\V.2d 476, 358 Mo. 681—Lan- 
dau V. Levin, 2X3 S.W.2d 483, 358 
Mo. 77—City of Hlehmond llelghts 
V. Richmond Helghts Meraorlal 
I*o8t BeniiV. Ass'n, 213 S.W,2d 479, 
368 Mo. 70. 

N.J.—H(»gort V. Washington Tp., 136 
A.2d 1, 25 N.J. 67. 

N.Y.—Rodgers v. Vlllago of Tarry- 
town, 06 N.B.2d 731, 302 N.Y. 115. 

Ulmcr Piirk Itealty Co. v. City 
of New York, 63 N.Y.S.2d 143, 270 
App.Div. 1044, alllrmed 77 N.E.2d 
707, 297 N.Y. 788. 

Ohio.—Cloveland Trust Co. v. Vlllago 
of Brooklyn, 110 N.E.2d 440, 02 
Ohio App. 351, appiuil dismissed 108 
N.K2d 679, 168 Ohio St. 258. 

Pa.—Petitlon of Standard Invest- 
monts Corporation, 19 A.2d 167, 341 
Pa. 129. 

Appeal of XCanig, 56 Pa.Blst. & 
Co. 53, 47 Lack.Jur. 69, 37 Mun. 
L.R. 229. 

Appeal of Martin, Com.Pl,, 44 
DeUCo. 336. 

Utah.—l^owso V. Salt Lake City 

1 Corp., 256 P.2d 723. 123 Utah 103. 
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action of the municipality is subject to judicial re- 
view only as to whether it is reasonable, arbitrary, 
discriminatory, confiscatory, or an abuse of discre- 
tion,® On the other hand, notwithstanding the 
general scheme of zoning is valid, the courts may 
properly inquire whether the scheme of classification 


and districting has been applied fairly and impar- 
tially in each instance;"^ and the court may set 
aside an unreasonable and arbitrary restriction im- 
posed by zoning authorities.^ 

The courts will not set aside a classification if its 
validity is fairly debatablc,^ or if thcre is any sub- 


Other statemexLts of mle 

(1) Unless the conclusion of city’s 
legislative body in determlnlnff use 
classification to be given any partlcu- 
lar area is clearly arbitrary and un¬ 
reasonable, the supreme court cannot 
substitute its opinlon for that of 
such body in zoning the property in 
question and establishing boundary 
lines. 

Mo.—^Flora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771, 362 Mo. 
1025, appeal dismissed 73 S.Ct. 41, 
344 XJ.S. 802, 97 L.Bd. 626. 

(2) Determination of zones is duty 
of City and, although reasonableness 
of city’s classification is doubtful, 
court should not substitute its judg- 
ment as to propriety and reasonable¬ 
ness of the classification. 

Mo.—^Kellog V. Joint Council of 
Women’s Auxiliaries Welfare Ass*n, 
265 S.W.2d 374. 

(3) Fact that the question whether 
an amendment to a zoning ordinance 
which reclassifled a block of land 
from resldentlal to apartment use is 
debatable does not empower the court 
to substitute its judgment, but every 
presuraption must be made in favor 
of the ordinance and it will be sus- 
tained unless it is shown beyond a 
reasonable doubt that it confiicts 
with the statute or constitution. 

Mass.—Cohen v. City of Lynn, 132 

N.E.2d 664, 333 Mass. 609. 

(4) As long as a municipal legisla¬ 
tive body’s iudgment establishing 
classification of district under zoning 
ordinance is based on substantial fac- 
tors relevant to proper zoning, the 
judgment must be sustained. 

N.J.—Bogert v. Washington Tp., 135 

A. 2d 1, 25 N.J. 67. 

6. Ark.—City of Little Rock v. Joy- 
ner, 206 S.W.2d 446, 212 Ark. 508— 
City of Little Rock v. Bentley, 165 
S.W.2d 800, 204 Ark. 727. 

Cal.—Beverly 011 Co. v. City of Los 
Angeles, 254 P.2d 866, 40 C.2d 552— 
Lockard v. City of Los Angeles, 
202 P.2d 38, 33 C.2d 453, 7 A.L.R.2d 
990, certiorari denled 69 S.Ct. 1516, 
337 U.S. 939, 93 L.Ed. 1744—Wil- 
ktns v. City of San Bernardino. 175 
P.2d 642, 29 C.2d 332—Reynolds v. 
Barrett, 83 P.2d 29, 12 C.2d 244. 

Ga.—^Johnson v. Bvangelical Luther- 
an Church of Messiah, 64 S.B.2d 
722, 79 Ga,App. 671. 

111.—^Morgan v. City of Chicago, 18 
N.B.2d 872, 370 111. 347. 

City of Watseka v. Blatt, 60 N. 

B. 2d 589, 320 lllApp. 191—Clean- 


ers Guild of Chicago v. City of 
Chicago, 37 N.E.2d 857, 312 Ill.App. 
102 . 

Md.—Wakefleld v. Kraft, 96 A.2d 27, 
202 Md. 136. 

Mich.—Tel-Craft Civic Ass»n v. City 
of Detroit, 60 N.W.Od 294. 337 
Mich. 326. 

Mlss.—Corpus Jtixis Secnndnm quot- 
ed in W. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281. 284, 
217 Mlss. 892—City of Jackson v. 
McPherson, 138 So. €04, 162 Mlss. 
164. 

Mo.—Landau v. Levin, 213 S.W.2d 
483, 368 Mo. 77. 

N.Y.—Greenberg v. City of New Ro- 
chelle, 129 N.Y.S.2d 601, 206 Misc. 
28, afllrmed 134 N.Y.S.2d 593, 284 
App.Div. 891, appeal dismissed 124 
N.I3.2d 716, 308 N.Y. 730. 

Soule V. Town of Perinton, 152 
N.Y.S.2d 734, appeal dismissed 156 
N.Y.S.2d 986. 2 A.D.2d 834—Hayes 
V. City of Yonkers, 143 N.Y.S.2d 
699, afiirmed 162 N.Y.S.2d 213, 1 
A.D.2d 1031—Suburban Tire & Bat- 
tery Co. v. Village of Mamaronock, 
104 N.Y.S.2d 860, alllrmed 113 N. 
Y,S.2d 449, 279 App.Div. 1084, af- 
flrmed 110 N.B.2d 804, 304 N.Y. 
971. 

Ohio.—State ex rei. Kangesser Co. v. 
Village of Beachwood, App., 128 
K.E.2d 127—Cleveland Trust Co, v. 
Village of Brooklyn, 110 N.E.2d 
440, 92 Ohio App. 361, appeal dis¬ 
missed 108 N.E.2d 679, 158 Ohio St. 
258—Central Trust Co, v. City of 
Cincinnati, 23 N.E.2d 450, 62 Ohio 
App. 139. 

Murdock v. City of Norwood, 
Com.Pl.. 67 N.E.2d 867. 

Okl.—Pletcher v. Board of County 
Com’rs of Oklahoma County, 285 
P.2d 183. 

Pa.—Petitlon of Standard Invest- 
ments Corporation, 19 A.2d 167, 341 
P€u 120. 

Appeal of Kanlg, 56 Pa.Di.st.& 
Co. 53, 47 Lack.Jur. 69, 37 Mun.L. 
R. 229. 

Tex.—Barrlngton v. City of Shermnn, 
Clv.App., 155 S.W,2d 1008, error re- 
fused—City of Corpus Christi v. 
Jones, Civ.App., 144 S.W.2d 388, er¬ 
ror dismissed, judgment correct— 
City of West Univorsi ty Place v. 
EUls, Clv,App., 118 S.W.2d 907, af- 
firmed 134 S,W.2d 1038, 134 Tex. 
222 . 

Olose Bcratlny 

Zoning ordinance, which wrenches 
a lot from its environment and gives 
it a new rating which disturbs the 
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tenor of neighborhood in city, de- 
servos the close scrutiny of the 
courts. 

N.J.—Prolomastro v. Board of Ad- 
justment of City of Hoboken, 70 
A.2d 873, 3 N.J. 494. 

Test of reasonableness 
Test whether city councirs refus- 
al to Include property within oil 
zone is so capricious and unreason¬ 
able as to amount to arbitrary exer- 
cise of power is whether reasonable 
men could honestly dilTor as to zon¬ 
ing of such traet for oil, and, if so, 
question should be determined by 
council rather than court. 

U.S.—K. & L. Oil Co. v. Oklahoma 
City, D.C.Okl., 14 F.Supp. 492. 

7. Cal.—^Endara v. City of Culver 
City, 294 P. 2 d 1003, 140 C.A.2d 33. 

8 . Ark.—City of Little Rock v. Joy- 
ner, 206 S.W.2d 44G, 212 Ark. 508. 

9. U.S.—American Wood Product.s 
Co. V. City of Minneapolis, D.O, 
MInn., 21 F.2d 440, alfirmed, C.C.A., 
35 F. 2 d 637. 

Cal.—Sunny Slopo Wator Co. v. City 
of Pa.sadena, 33 P. 2 d 672, 1 C.2d 87. 

Smith V. Colllson, 6 P.2d 277, 119 

C.A. ISO. 

in.—Krom V. City of Elmliurst, 133 
N.E. 2 d 1. 8 I11.2d 104—La Salle Nat. 
Bank v. City of Chicago, 122 N.K. 2 d 
519, 4 in.2d 253—Herzog Bltlg. Corp. 
V. City of Des Plaincs, 119 N.I«:. 2 d 
732, 3 111.2d 206. 

Licbllng V. Fradinc, 127 N.E.2d 
684, 6 Ill.App.2d 409. 
lowii.—^Brackett v. City of Dl-.s 
M olne.s, 67 N.\V. 2 cl S42. 246 lowa 
249—Andcrson v, Jcster, 221 N.W. 
354, 206 lowa 452. 

Mass.—Oohrn v. City of Lynn, 132 
N.E. 2 d 661, 333 Mass. 699. 

MInn.—Kiges v. City of St. Paul, 62 
N.W.2d 363, 240 Minn. 522. 

Miss.—Oorpns Jnrls Seoundnm quot- 
ed in W. L. Holcomb, Inc. v, <lity 
of Clarksdale, 65 So. 2 d 281, 284, 217 
MIh.s. 892. 

Mo.—City of Ulchmond Heights v. 
Richmond Heights Mcmorlal 1'ost 
Benev. AsH’n, 213 S.\V.2d 479, . 1.^18 
Mo. 70—Landau v. Levin, 213 S.W. 
2d 483, 368 Mo. 77—City of Rich¬ 
mond Heights V. Richmond Hcight.s 
Memoria! l*ost Bencv, Ass^n, 213 
S.W. 2 d 479, 358 Mo. 70—Taylor v. 
Schleimmer, 183 S.W.2d 913, 353 
Mo. 687—Muellur v. C. Hoffmeister 
Undertaking & Livcry Co., 121 S.W. 
2d 775. 343 Mo. 430—Wlpplcr v. 
Hohn, 1 X 0 S.W. 2 d 409, 311 Mo. 780. 
Neb.—^Dundee Reaity Co. v. City of 
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stantial evidence to sustain the zoning restriction;^® 
but it will do so only if its invalidity is clear.ii 

§ 326.-Change in Zoning Regula- 

tions 

Generally, It is for the zoning authorities and not the 


ZONING §§ 325-326 

courts to determine whether there has been such a change 
of conditions as to warrant a change in the zoning ordi- 
nances, and such determination wlll not be disturbed on 
JudiciaI review if the question Is fairiy debatable. 

It is for the zoning authorities and not the courts 
to determine whether there has been such a change 
of conditions as to warrant a change in the zoning 


Omaha, 13 N.W.2d 634, 144 Neb. 448 
—l»ettis V. Alpha Alpha Chapter of 
Phi Deta Pi, 213 N.W. 835, 115 Neb. 
525. 

N.J.—Thornton v. Village of Ridffo- 
wood, 111 A.2d 893, 17 N.J. 409— 
Schmidt v. Board of Adjustment of 
City of Newark. 88 A.2d 607, 0 N.J. 
405. 

Siober v. Laawe, 109 A.2d 470, 33 
N.J.Supcr. 115, 

N.Y.—Town of lalip v. P. E. Sum- 
nii.TH i^ual & Ltumber Co., llk N.K 
409. 257 N.Y. 167. 

I*«‘nRlaqult A.sH*n v. Purman, 129 
N.y.S.2d 221, 283 App.Div. 875— 
FUi‘dnor v. Villaffp of Grcat Nock, 
17 N.y.fcS.2d 978. 258 App.Piv. 1087 
—Kraft V. VIllHKo of HuHtinKH-On- 
niid:utn. 17 N.Y.S.2d 630, 25« App. 
Piv. 1060. nlllrmrd 3.3 N.K.2d 55«. 
2«r* N.Y. G;J9—Pf»nd v. Cookc, 262 
N.y.S. 199, 237 App.r)iv. 229. 

TJrm V, Town of Jl«*inpHtt*ad, 170 
N,V.S.2a 217, 10 AliHC.2d 774— 

■<»«rdvn ApartmontH v. 
Pity of Now Vork, 145 N.y.S.2a 907, 
7 Misc.2ti 147. ulllrnifd 163 N.Y.S. 
2d 402. 3 A.I).2d 903—Nappl V. Ul- 
Gimrdiii, 65 N.Y.».2d 80, 184 Misc. 
77.“», aiUrrip.fl 54 N.Y.S.2d 722, 269 
App.I*lv. 693. aillrmod 64 N.K.2d 
716, 295 N.V. 6.*i2—Heimerlo v. Vll- 
IttKo of aronxvillo, 5 N.Y.S.2d 1002, 
16iS 7««, nnirtiUid 11 N.Y.S.2d 

367. 256 App.Piv. 993. 

Nrlirba.s v. lni*oritoratod VUlafye 
of l.Inyd Ibirlair, 147 N,Y.S.2d 738. 
m*uldh'd oii K^ounda 152 N.Y. 

S.2fl 2«. 1 A.Ti.2a 1034. iifllrmiHl MO 
N K,2d 241. 2 N.Y.2d 190. 159 N.Y.S. 
2d MB‘"!I«yo.M v. Plty of Yonkvrw, 
H3 N.Y.S.2d 699. iilllrirird 152 N.Y. 
H.2d 213. 1 A.P.2U 1031—KdMnrd A. 
laishinH, Itir. V. Griltln, 132 N.V.H.2d 
MMJ' Jiuntb-y Matutr», Iiu*., v. Town 
t»r 121 N.Y,S.2d 504, 

mtnltllvd on othor Kn^unda 131 N.V. 
S.2d 578, 283 App.PiV. 1090—I 
waro. l». & W. ii, Po. v. </Uy t»f Pul- 
tou, 114 N.V.S.2<1 4KI, aiilrinod 121 
.\\Y.S.2d 582. 2Sl App.Piv. PM)5— 
n*»rnuinn v. Jn<a*rjH»nitod VilbiKv of 
IMIs. 101 N.Y.S.2a 592. af- 
llrin-d 109 N.y.S.2d 1K2. 279 App. 
Plv. 753, iippi<nl donifd 110 N.Y.S. 
2d 283. 279 App.Piv. 799--<lt‘dn4‘.v 
V. PUy of Whlto Plalna. »9 
N. Y.S.2d 1! 1-- (JllvhroHt Honity 

Corp. V. Viltago uf Ori*at 
Plnxa. 86 N.Y.S.fd 224. rovora^^d on 
other groundH 90 N.y.S.2d 740, 275 
App.Div. 962, afflrmed 90 N.K.2d 
486. 300 N.Y. 619. 

Ohtn.—State ex rtfl. Kangesaer Co. v. 
Vlllago of Dvttchwood, App., 128 N. 


E.2d 127—Cleveland Trust Co. v. 
Village of Brooklyn, 110 N.B.2d 440, 
92 Ohio App. 351. appeal dismissed 
108 N.E.2d 679, 158 Ohio St. 258— 
State ex rei. Cook v. Turgreon, 77 N. 
E.2d 233. 84 Ohio App. 287. 

Okl.—^Wcaver v. Bishop, 52 P.2d 853, 
174 Okl. 492—^Beverldge v. Harper 
& Turner OH Trust, 35 P.2d 435, 
168 Okl. 609—In re Dawson, 277 
1*. 226. 136 Okl. 113. 

Tenn.—Davidaon County v. Rogers, 
198 S.W.2d 812, 184 Tenn. 327. 
Wls.—City of La Grosse v. Elbertson, 
237 N.W. 09, 205 Wls. 207. 

Dlvislon Une 

If ehoicc of county commissioners 
in establishinff division Une betweon 
r»‘Hldcntial and commercial sonos un¬ 
der zoning rogulatlons was fairiy do- 
batablo, actlon of commissioners 
would be Hustained. 

Md.—Prancia v. MacGlU, 75 A,2d 01, 
196 Md. 77. 

Where mbstantlal reason exists to 

support dolormination of city coun- 
cil in matters of opinion or policy af¬ 
fert ing zoning pians, and propriety 
of distrlcting classUication is fairiy 
debatable in furthorance of commu¬ 
ni ty devolupment, courts wlll not sub¬ 
stitute thelr Judgrnunt for that of 
munlclpal authority. 

Cal,—MeCarthy v. City of Manhattan 
Beach, 264 P.2d 932, 41 C.2d 879, 
certiorari denied 75 S.Ct. 29, 348 U. 
S. 817, 99 Um. 644. 

Xlante escattinatlcn 
ApptJlate court should not be 
ilrawn Into minute c.xamlnatlon of al- 
Irgrd di.Mcrimlnatory opmitlon of 
zoning ordinances If, broadly consid- 
riMusoxtable basis of cla-ssIUca- 
tUm vxlsts. 

Ottl.—Jonea v, City of Dos Angoles, 
296 P. 14, 211 O, 394, followed in 
Wlllman v, City of l^o.s AngiJen, 
295 V, 22, 211 C\ 778, Sturu v. City 
of Los Angoles, 295 1*. 23, 211 C. 
778, and Uuthorford v. City of Los 
Angvles, 295 P. 23, 211 O. 777. 

10, Tvx.—Niday v. City of Bellaire, 
Civ.App., 261 S.W.2d 747. 

IX, Ala.—White v. LuQulro Puncral 
129 So. 84, 221 Ala. 440, 

Ark.—MoKinnoy v. City of Little 
Rork. 146 ».W.2d 167, 201 Ark. 618. 
Cal.—Wllklns v. City of San Bernar- 
dlno, I7r, l\2d 642, 29 0.2d 332— 
Magrudvr v. Hed\vood City, 265 P. 
806, 203 i\ 665. 

Snf4«wuy Stores v. City Council 
of tMty of San Mateo, 194 P.2d 720, 
86 C.A.2d 277. 


lowa.—Anderson v. Jester, 221 N.W. 
354, 206 lowa 452. 

La.—State ex rei. Dema Realty Co. 
V. McDonald, 121 So. 613, 168 La. 
172, certiorari denied McI>onaId v. 
State of Louisiana ex rei. Dema 
Realty Co., 60 S.Ct 16, 280 XJ.S. 666, 
74 L.Ed. 612. 

Mass.—Cohen v. City of Lynn, 132 N. 

E.2d 664, 333 Mass. 699. 

Miss.—Corpus JTaris Secundum quoted 
in W. L. Holcomb, Inc. v. City of 
Clarksdale, 65 So.2d 281, 284, 217 
Miss. 893. 

Mo.—City of St. Louls v. Frledman, 
216 S.W.2d 476, 358 Mo. 681—Lan- 
dau V. Levln, 213 S.W.2d 483, 36$ 
Mo. 77. 

N.Y.—Rodgers v. Villagc of Tarry- 
town, 06 N.B.2d 731, 302 N.Y, 116. 

Soule V. Town of Perinton, 162 
N.y.S.2d 734, appottl dismissrd 15G 
N.Y.S.2d 986, 2 A.D.2d 834. 

Ohio.—State ex rei. Cook v. Turgeon, 
App., 77 N.K.2d 283. 

Murdock v. City of Norwood, 
Com.Pl., 67 N.B.2d 867. 

Tox.—City of Dallas v. Lively, CIv. 
App., J61 S.W.2d 895, error refused 
—City of Corpus Chrl.stl v. Jonos, 
CIv.App., 144 S.W.2d 388, error dis- 
xnissed, judgment correet. 

Wis.—State ex rei. Normal Hali v. 
Gurda, 291 N.W. 360, 234 Wls. 290. 

OtUer statements of mle 

(1) Zoning classlflcations aro large- 
ly withln judgment of Icglslatlve 
body, and excrcise of that judgment 
wlll not be lnterfer<Ki wlth by courts 
oxeept whoro it is obviuus that clas- 
sUlcation has no substantiai relatlon 
to public health, safety, morals, or 
gcneral welfaro. 

I"a.—Whltpaln Tp. v. Bodino, 94 A,2<I 
737, 372 Po. 509—Gratton v. Conte, 
73 A.2d 3«1, 364 Pa. 678. 

Appeal of lAob, 116 A.2d 860, 179 
ra.Supor. 318. 

(2) Whon Icgislative body deter- 
mint^s in first Instance that faots or 
conditions justify particular zoning 
classillcation, its judgment on that 
issue cannot be disturbed in absence 
of ciear showing of no ruaaonable 
basis thnrofur, slnce law delegatus to 
munlclpal authorities and not to tbe 
courts the Power and duty of deter- 
mining sufOciency of issuable facta 
In exercise of a purely governmental 
function. 

Tex.—Olesi v. Northwest Dallas Imp.. 
ABs’n, CIv.App., 26$ S.W.2d 820, re- 
fusud no reversible error. 
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§§ 326-327 ZONING 

ordinances,l2 while the conclusion that there 

has been such a change is subject to judicial re- 
view,i3 the determination by the zoning authorities 
will not be disturbed if the question is fairly debata- 
ble.i^ It is only where it is shown that the zoning 
authorities have violated some specific duty placed 
on them by statute,or where the change is clearly 
unreasonable and arbitrary,!® that the courts will in- 
terfere. 

An amendment or bylaw effecting a rezoning or 
reclassification, enacted by the authorized body, is 
nevertheless subject to judicial review on the issue 
of whether the measure is within or in excess of the 
authority conferred by the enabling act;!^ and 
this is so even though the amendment or reclassifi¬ 


cation was enacted by a. town vote.^® 

I 327. - Review of Proceedings and De- 

cisions of Boards or Officers 

On review of the proceedings and decislons of zon¬ 
ing boards and officers, the court may inquire into any 
conduct of the board or offlcer In rendering a decislon 
which Is contrary to law or unauthorized by law; but 
the court ordinarlly wlll not Interfere uniess such deci¬ 
slon is lilegal, arbitrary, or unreasonable as a matter 
of law. 

The proceedings and decisions of zoning boards 
and officers ordinarily may be judicially reviewed, as 
discussed supra § 320, and on such review, the court 
may inquire into any conduct of the board or officer 
in rendering a decision which is contrary to law or 
unauthorized by law;l^ but where the review is stat- 


12. U.S.—Wllcox V. City of Pltts- 
burgh, C.C.A.Pa., 121 P.2d 835. 

IU.—Buckholder v. City of Sterling, 
46 N.E.2d 45, 381 IU. 564. 

Md.—Price v. Cohen, 132 A.2d 125, 

213 Md. 457. 

Mass.—McHugh v. Board of Zoning 
Adjustment of Boston, 147 N.E.2d 
761. 

N.J.—^Esso Standard Oil Co. v. Town 
of Westfleld, 110 A.2d 148, 33 N.J. 
Super. 324. 

N.Y.—Dicker v. Gulde, 170 N.Y.S.2d 
64. 

Or.—Page v. City of Portland, 165 P. 

2d 280. 178 Or, 632. 

Xiegislatlve, not qnasl-Jndloial, aet 
Va.-—Blankenship v. City of Rich- 
mond, 49 S.E.2d 321, 188 Va. 97, 
Court of eguity 

If borough council refuses to 
amend Its zoning ordinance to reclas- 
slfy property, court of equity does 
not have power to compel such ac- 
tion. 

Pa.—Schauh v. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A.2d 
292, 180 Pa.Super. 106. 

13. Conn.—Strain v. Mims, 193 A. 
764, 123 Conn. 275. 

Qnestions presented hy appeal 

(1) Where there was no evidence 
of change of conditions when board 
of zoning commissioners rezoned 
tract of land from '*waterfront” to 
“suburban,” question presented on 
appeal was whether there were suf¬ 
ficient facts before county commis¬ 
sioners to support their finding that 
original zoning was a mlstaJke. 

Md.—^Board of County Com’rs of Tal- 
bot County v. Troxell, 132 A.2d 845, 

214 Md, 135, 

(2) In case involvlng reclassifica¬ 
tion from residential to ''Manufactur- 
ing, Restricted,” argument as to 
♦'spot zoning” and lack of a compre¬ 
hensive plan was addressed not only 
to justiflcation for action taken as to 
subject property in light of facts pre¬ 
sented, but to power of commission¬ 


ers to create classiftcation; and valid- 
ity of regulation under which zoning 
oiRcials acted was properly before 
court. 

Md.—^Huff V. Board of Zoning Ap- 
peals of Baltimore County, 133 A.2d 
83, 214 Md. 48. 

Support by evidence 

Constitutional and statutory re- 
quirement that rezoning action of 
zoning body must be supported by 
competent and substantial evidence 
does not mean that reviewing court 
may substitute its own judgment on 
the evidence for that of the zoning 
body; however, the reviewing court 
must decide whether the zoning au¬ 
thority could have reasonably made 
its findings and reached its resuit on 
consideration of ali the evidence be¬ 
fore it, and the reviewing court can 
set aside decisions clearly contrary 
to the overwhelming weight of the 
evidence. 

Mo.—State ex rei. Cooper v. Cowan, 
App., 307 S.W.2d 676, 

14, N.J.—^Esso Standard Oil Co. v. 
Town of Westfleld, 110 A.2d 148, 33 ! 
N.J.Super. 324. 

N.T.—Elgar v, S. H, Kress & Co., 127 
N.B.2d 326, 308 N.T, 633—Rodgera 
V. Village of Tarrytown, 96 N.E.2d 
731, 302 N.T. 115. 

Or,—Holt V. City of Salem, 234 P.2d 
564, 192 Or. 200—^Page v. City of 
Portland, 165 P.2d 280, 178 Or. 632. 
Tex,—Clesi v, Northwest Dallas Imp. 
Ass’n, Civ.App., 263 S.W.2d 820. re- 
fused no reversible error. 

16. Ky.—^Hatch v. Piscal Court of 
Fayette County. 242 S.W.2d 1018. 

16b Conn.—Strain v. Mims, 193 A. 
764, 123 Conn, 276, 

Ga.—Johnson v. Evangellcal Luther- 
an Church of Messiah, 54 S.E.2d 
722, 79 Ga.App. 671. 

111,—Burkholdor v. City of Sterling, 
46 N.E.2d 45, 381 III. 564. 

Ky.—^Pried v. LouisvJlle and Jeffer- 
son County Planning and Zoning 
Commission, 258 S,W.2d 466—^Hatch 
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V. Fiscal Court of Fayette County, 
242 S.W.2d 1018. 

Md.—^Eckes v. Board of Zoning Ap- 
peals of Baltimore County, 121 A. 
2d 249, 209 Md. 432. 

N.J.—Esso Standard Oil Co. v. Town 
of Westfleld. 110 A.2d 148, 33 N.J. 
Super. 324. 

Crow V. Town of Westfleld, 66 A, 
2d 403, 136 N.J.Law 363. 

Or.—Page v. City of Portland, 165 P. 

2d 280, 178 Or. 632. 

Benial of amendment 
On appeal, councirs order or deci¬ 
sion denying amendment to zoning 
map to change certain preml.ses from 
single residencQ to business zone 
would not be set aside or vacatcd, 
except for errors of law, unlcss court 
was persuaded by balance of proba- 
bilities, on evidence before it, that 
order or decision was unjust or un¬ 
reasonable. 

N.H.—City of Keene v. Parenteau, 112 
A.2d 667, 99 N.IT. 416. 

17. Mesa.—^Ath#*rton v. Selectmen of 
Bourne, 149 N.E.2d 232. 

18. Mass.—^Atherton v. Selectmen of 
Dournc, supra, 

19. N.Y.—Nathan y. Murdock, 62 N. 
Y.S.2d 416. 

Sxoeeding jurlsdictlon 

In proceeding to review dctormlna- 
tion of board of adjustment sustain- 
ing action of building inspector, trial 
court had to dctcriniiio whether board 
of adJu.stmont had excccded its ju- 
risdlothm or abusi^d its discrotion. 
Colo.—Board of Adjustment of City 
and County of Denvor v, Abo PeH- 
mutter Con.st. Co., 280 r.2d 1107, 
131 Colo. 230. 

Close sorutlny 

Action of zoning board which 
wronches a lot from its environment 
and gives it a new rating that dis- 
turbs tonor of neighborhood in City, 
doservus oloso scrutiny of courts. 

N.J.—Protomastro v. Board of Ad- 
justmont of City of Hoboken, 70 A. 
2d 873, 3 N.J, 494. 
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utory, the jtirisdiction of the court does not extend 
beyond the powcr conferred.^O A party attacking 
the action of a zoning board may join othcr appro- 
priate claims for relief such as estoppei, or a claim 
that an ordinance in question is invalid,^! and the 
decisions of the board are reviewablc, not only 
where there has bccn an erroncous interpretation 
of the law, but also when they impair pcrsonal or 
property rights protcctcd by the constitution.22 
Howcvcr, where the zoning ordinance or regulation 


is neither arbitrary nor confiscatory, the court must 
limit its inquiry to the meaning and application of 
the regulation.23 The court has the duty and re- 
sponsibility to decide whether the resuit reached was 
illegal and not in compliance with the ordinance.^^ 

Ordinarily the courts will not interfere with the 
action of zoning boards or officers,^® at least in the 
absence of bad faith,^® unless such action is beyond 
the powers of the board, 27 is illegal, arbitrary, or 
unreasonablc as a matter of law, 28 or constitutes a 


20. Mo,—state ox rol. Ni^ro v. Kan- 
sas City, 27 SAV.2d 1030, 326 Mo. 
95 . 

McKinney v. Board of Zoning 
Adjustmont of Kansns City, App.. 
308 S.W.2d 320—Adnms v. Board of 
Zoning Adjusfmont <if Kansas City, 
App., 241 S.\V.2d 35. 

Pa.—Ponn Wynno, Ovorbrook Hilis, 
Circen Hili Farm» Civic Ass’n v. 
Lower Morion Tp., Quar.Scss., 72 
Mnntg.Oo. 37. 

21. N.J.—JantauHoh v. Borough of 
Verona, 124 A.2d 14, 41 N.J.Super. 
89. 

Applioation to certaln property 
Ordinarily, a question whether a 
zoning tirdiimnce as applled to a cer- 
tain picce of property la Invalld, may 
be raiaed on nppeul from zoning 
board, 

Md.—HofCman v. Mayor and City 
Councll of Baltimore, 79 A.2d 367, 
197 Md. 294. 

Coastltutlozial Ismes 
In action to revlow a declaion of 
zoning board of app4*als under ad¬ 
ministrative re.view aot constltutlonal 
Issues could be ruised in complaint. 
111.—\Vinst<»n V. Zoning Bd, of Ap- 
peals of Peoria County, 96 N.B.2d 
864, 407 111. 688. 

mu Md.—IZeath v. Mayor and City 
C!t)un<Ml of Baltimore, 49 A.2d 799, 
187 Md. 296. 

Pa.—Medlnger v. Springfleld Tp.. 
Cum.PL, 69 Montg.Co. 203. 

23. Pa.—Sllver v, Zoning Bd. of Ad- 
jUHtmunt, 112 A,2d 84, 381 Pa. 41. 

Wynnewood ClvIc AHs*n v. Lower 
Merion Tp., Quar.Sess. 70 Montg. 
Co, 260. 

24. Conn.—Slpperley v. Board of Ap- 
peals on Zoning of Town of 
P4»rt, 98 A.2d 907, 140 Conn. 164. 

Mo.—MoTCinnoy v. Board of Zoning 
Adjustment of Kansas City, App., 
308 S.\V.2d 320. 

Bxtaasloii of noaooofovmlng use 
IsHUo for common pleas court on 
appi*al from ruling of clty board of 
zoning appealR, granting extension of 
nonconforming use, was whether 
board aeted arbltrarlly, illegally, or 
80 unreasonably as to abuse Its dls- 
oretiozL 


Conn.—Gunther v. Board of Zoning 
Appeals of City of New Haven, 71 
A.2d 91, 136 Conn. 303. 

Question of law 

Where determination of whether 
use of premises in residential area as 
a synagogue was permittod by ordi¬ 
nance Involved interpretation of sub- 
divlslon of ordinance requiring ap- 
proval of such use by board of ap¬ 
peals after hearing, and interpreta¬ 
tion of subdivision pcrmittlng board 
of appeals to require issuunce by 
building in.spector of certi ftcate of 
occupancy, determination presented 
question of law rather than question 
of fact. 

N.Y.—Community Synagogue v. 

Batea, 136 N.E.2d 488, 1 N.Y.2d 445, 
154 N,Y.S.2d 15. 

25. Conn.—Llbby v. Board of Zoning 
Appeals of City of New Haven, 118 
A.2d 894, 143 Conn. 46. 

Md.—Holfman v. Mayor and City 
Councll of Baltimore, 61 A.2d 269, 
187 Md. 693. 

N.Y.—Peoplc ex rei. Novlck Holding 
Corporation v. Murdock, 283 N.Y.S. 
762, 246 App.Div, 745. 

Joyce V. Dobson, 4 N.Y.S.2d 648, 
167 Mlsc. 723, reveraed on other 
grounds 8 N.y.S.2d 768, 255 App. 
Dlv. 348. 

Tex,—Preoman v. Board of Adjust- 
ment of City of San Antonio, Clv. 
App., 230 S,W.2d 387. 

43 C.J. p 366 note 22. 

A oourt should be cautlous about 
dlsturbing deciston of local zoning 
board where honost judgment has 
becn reasonably and falrly oxerclsed. 
Conn.—Stem v. Zoning Bd. of Ap¬ 
peals of City of Norwich, 99 A.2d 
130, 140 Conn. 241. 

Beazonable debate 
i>nly where there Is no room for 
rca.sunable debate as to whether facts 
justihed a board of zoning appears 
action or where record is devoid of 
supporting facts, may court hold ac¬ 
tion of board void. 

Md.—Temmink v. Board of Zoning 
Appeals of Baltimore County, 128 
A.2d 256, 212 Md. 6. 

26. N.Y.—Maxwell v. Klac.ss, 82 N, 
Y.S.2d 688. 192 Misc. 939—Hali v, 
WalHh. 243 N.Y.S. 602, 137 Mlsc. 
448. ulllrmed 222 N.Y.S. 816, 221 
App.Div. 756. 


Cautlon 

Circumstances and conditlons in 
matters of zone changes and regula- 
tions are peculiarly withln knowledgo 
of zoning commission, and where it 
appears that an honest judgment has 
been reasonably and falrly exercised 
after a full hearing court should bc 
cautious about disturbing declsion of 
local authority. 

Conn.—Parsons v. Board of Zoning 
Appeals of City of New Haven, 99 
A.2d 149, 140 Conn. 290. 

27. N.Y,—Altschul V. Ludwig, 111 
N.E. 216, 216 N.Y. 469. 

Tex.—Preoman v. Board of Adjust- 
ment of City of San Antonio, Clv. 
App., 230 S.W.2d 387. 

Aotiou held uuauthorized 
Board of adjustmenfs revocation 
of permit lo erect self-scrvlce food 
market in business district largcly 
surrounded by residences on ground 
that publlc health, safety, comfort, 
conveni encG, and gencral welfaro 
would bo impaircd, if erection were 
permitted, was unauthorized. 

N.J.—Leonard Inv. Co. v. Board of 
Adjustment of City of Trenton, 4 
A.2d 768, 122 N.J.Law 308. 

28. Ark.—City of Little Rock v. Pau- 
sett & Co.. 258 S.W.2d 48, 222 Ark. 
193—Evans v. City of Little Rock, 
2,63 S,W.2d 347, 221 Ark, 252. 

Conn.—Stem v. Zoning Bd. of Ap¬ 
peals of City of Norwich, 99 A.2d 
130, 140 Conn. 241. 

D.C.—^Hyman v. Coe, D.C., 146 P.Supp. 
24. 

Ky.—Hatch V. Plscal Court of Fay- 
ette County, 242 S.W.2d 1018— 
Moore v. City of Loxlngton, 218 
S.W.2d 7, 309 Ky. 671. 

Md.—MlHsouri Roalty, Inc. v. Ramer, 
140 A,2d 655—Erdman v. Board of 
Zoning Appeahs of Baltimore Coun¬ 
ty. 129 A.2d 124, 212 Md. 288. 

Neb.—1‘eterson v. Vasak, 76 N.W.2d 
420, 162 Neb, 498—Fmnk v, Rus- 
sell, 70 N.\V.2d 306, 160 Neb. 364. 
N.J.—Cummins v, Board of Adjust¬ 
ment of Borough of Lconia, Bergen 
County, 121 A.2d 406, 39 N.J.Super. 
462—Scerbo v, Board of Adjust¬ 
ment of Jer.soy City, 67 A.2d 472, 
4 N.J.Super. 409. 

Ramsbotham v. Board of Publio 
Works of Paterson, 61 A.2d 196, 
137 N.J.Law 559, followed iu 61 
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plain or Aagrant abuse of discretion.29 In other | words, the court is limited in its functions to the 


A.2d 197, 137 N.J.Law 691. reversed 
on other grounds 65 A.2d 748, 2 
N.J. 131. 

N.T.—Allen v. Persh, 149 N.T.S.2d 
798, 1 A.D.2d 918. 

Olsen V. Simkins, 123 N.T.S.2d 
573, 204 Misc. 412—^Kovelman v. 
Plaut, 106 N.T.S.2d 280, 201 Misc. 
473—^People ex rei. Home for He- 
hrew Infanta of City of New York 
V. Walah, 227 N.Y.S. 670, 131 Misc. 
581. 

Bayport Civic Ass*n v. Koehler, 
138 N.T,S.2d 624, followed in 138 
N.T.S.2d 632—New York Ambassa- 
dor, Inc. V. Board of Standards & 
Appeala of City of New York, 114 
N.Y.S.2d 901. reversed on other 
sroxinds 119 N.Y.S.2d 805, 281 App. 
Div. 342, afflrmed 113 N.E.2d 302, 
305 N.T. 791—^Mosher v. Crowley, 
110 N.Y.S.2d 626. 

Pa.—^Appeal of North Bnd Pire Co. 
No. 1 of Pottstown. 85 Pa-Bist. & 
Co. 287, 69 Montgr.Co. 46. 

Appeal of Wager, Com.Pl., 42 
Del.Co. 90—^Appoal of Stevens, 
Com.Pl., 41 Del.Co. 3, exceptions 
dismissed, 41 Del.Co. 387. 

II.I.—^Guenther v. Zoning Bd. of Re- 
view of City of Warwick, 125 A. 
2d 214—^Kent v. Zoning Bd. of Re- 
view of Town of Barrington, 63 A. 
2d 731, 76 R.I. 64. 

!S.C.—Talbot V. Myrti e Beach Bd. of 
Adjustment, 72 S.E.2d 66, 222 S.C. 
165. 

Tex.—^Preeman v. Board of Adjust- 
ment of City of San Antonio, Civ. 
App., 230 S.W.2d 387. 

Other statement of xnle 
Dccision of City board of adjust- 
ment wlll not be disturbed unh'.ss it 
is found to be illegal or from stand- 
point of fact It is not aupportcd by 
evidence, or is arbltrary and unrea- 
sonable. or is cloarly wrong. 

Neb,—Prank v. Ruasell, 70 N.W,2d 
306, 160 Neb. 354. 

SEtoosn for reasonable dehate 
Only where there is no room for 
reasonable debate as to whether facts 
juatifled zoning board decislon, or 
where record is devoid of supporting 
facts, is court justlfled in declarlng 
decision of board arbltrary or dis- 
•criminatory. 

Md.—Offutt V. Board of Zonlng Ap- 
peals of Baltimore County, 105 A. 
2d 219, 204 Md, 551. 

Statatory rlght of appeal 
In light of statute granting a 
right of appeal from decisions of lo- 
cal zoning authorltles, court cannot 
take view in every case that dlscre- 
tlon exercised by local zoning authoi> 
Ity must not be disturbed, for if it 
did right of appeal would be empty, 
and court can grant rellcf on appeal 
in those cases where local authority 
bas acted curbitrarily or illegally and 


conseauently has abused dlscretion 
entrusted to it. 

Conn.—SufRLeld Heights Corp. v. 
Town Planning Commission of 
Town of Manchester, 133 A.2d 612, 
144 Conn. 425. 

CoxnpllaiLoe with legal re 4 iilremen.ts 
Functlon of board of zoning ap- 
peals is to exercise discretlon of 
experts, and court, although it may 
not arrive at same conclusion, will 
not dlsturb a decision on re view 
where board has complied with ali 
legal requirements of notice and 
hearing, and record shows substan¬ 
tia! evidence to sustain ftnding. 

Md.—^Heath v. Mayor and City Coun- 
cil of Baltimore, 49 A2d 799, 187 
Md. 296. I 

Detexanination to assume Juxisdio- 

tlOXL 

Determination of zoning board of I 
appeals to assume jurisdiction of 
appeal from building permit issu- 
ance by building inspector may not 
be interfered with unless such de¬ 
termination is shown to be unreason- 
able or arbltrary. 

N.Y.—Bayport Civic Ass'n v. Koeh¬ 
ler, 138 N.Y.S.2d 624, followed in 
138 N.Y.S.2d 532—Bdward A. Lash- 
ins, Inc. v. Griffln, 132 N.Y.S.2d 
896. 

29. Conn.—^Abramson v. Zoning Bd. 
of Appeals of Town of Westport, 
120 A.2d 827, 143 Conn. 211—Pic- 
colo V. Town of West Haven, 181 
A, 615, 120 Conn. 449. 

Koslow V. Board of Zoning Ap- 
pcals of City of New Havon, 112 A 
2d 513, 19 Conn.Sup. 303. 

Gn.—Qalfas v. Ailor, 57 S.E.2d 834, 
81 Ga.App. 13, appi*al transferred 
66 S.E.2d 682, 206 Gn. 76. 

Ind.—City of East Chicago, Ind. v. 
Sinclair Rcflning Co., 111 N.B.2d 
469, 232 Ind. 296—City of South 
Bend v, Marckle, 18 N.E,2d 764, 215 
Ind. 74. 

N.J.—Cummins v, Board of Adjust- 
ment of Borough of Leon ia, Bergen 
County, 121 A2d 405, 39 N.J.Super. 
462. 

N.Y.—^Leone v. Brower, 182 N.B. 67, 
259 N.Y. 386, reargument and mo- 
tion denled Leone v. Brewer, 184 
N.B, 111, 260 N.Y. 604, amended 
remittitur denled 4 N,E.2d 423, 272 
N.Y, 610. 

Alexander’s Department Storea 
V. Murdock, 3$ N.Y.S,2d 823, 266 
App.Dlv. 517. 

Maxwell v. Klaess, 82 N.Y.S.2d 
688. 192 Misc. 939—^Van Aukon v. 
Kimmey, 252 N.Y.S. 329, 141 Misc, 
105. 

N.C.—^In re Pine Hili Cerneteries, 15 
S.B.2d 1. 219 N.C. 735. 

Pa.—0*Nelll V. Philadelphia Zon‘ng 
Bd. of Adjustment, 120 A.2d 901, 
384 Pa, 879—Fleming v. Board of 
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Adjustment of Borough of Pros- 
pect Park, 178 A. 813, 318 Pa. 582. 

Moyerman v. Koons, 80 Pa.Dist. 
& Co. 63—Tornetta v. Whitemarsh 
Tp., 67 Pa.Dist. & Co. 691. 65 
Montg.Co. 49—^Drago v. Board of 
Adjustment of Borough of Norris- 
town, 53 Pa.Dist. & Co. 380, 61 
Montg.Co. 139—^Appeal of Kerr, 11 
D. & C.2d 321, 44 Del.Co. 68, 49 Mun. 
L.R. 23. 

Bryan v. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 2 Bucks Co. 16—^Ap¬ 
plication of Ross, to Zoning of Ad¬ 
justment of Marple, Tp., Com.Pl., 
42 Del.Co. 328—^Application of Er- 
ieson Memorial Studio, Com.Pl., 29 
Erie Co. 279—^Appeal of Wolfe, 
Com.Pl., 26 Erie Co. 236—Boyer v. 
Zoning Bd., Com.Pl., 27 Leh.L.J. 
272—In re Zoning Bd.. Herman Ap¬ 
peal, Com.Pl., 26 Leh.L.J. 362—Sell 
V. Zoning Bd. of Adjustment, Com. 
Pl., 25 Lch.L.J. 47S--AUon Park 
Homeowner’s Group v. Zoning Bd. 
of Adjustment, Com.Pl., 25 Leh.L.J. 
474—^Appeal of Plymouth Homes, 
Inc., Com.Pl., 26 Leh.L.J. 296—Ap¬ 
peal of Mayer, Com.Pl., 3 Lveom- 
ing 306—^Appt‘al of John Albrecht 
Nursories, Inc., Com.Pl., 61 Montg. 
Co. 111—Appeal of Atlantic Uelin- 
ing Co., Com.ri., 66 York 81. 

R. I.—^Minniear v, Zoning Bd. of Re- 
view of City of Cranston, 122 A. 
2d 108—Nutini v. Zoning Bd. of 
Revlew of City of Cranston, 82 A. 
2d 8S3. 78 R.X. 421—Woodbury v. 
Zoning Bd. of Rnvicw of City of 

j Warwick, 82 A.2d 164, 78 R.T. 319— 
Swerk v, Zoning Bd, of Revlew ol’ 

! North Kingstown, 72 A.2d 679, 77 
R.I. 8—Kent v. Zoning Bd. of Re- 
view of Town of Barrington, 63 A. 
2d 731, 76 R.I, 61—Splrito v. Zon¬ 
ing Board of Revlew of City of 
Cranston, 12 A.2d 727. 64 R.I. 411. 

S. C.—Talliot V. Myrtle Bonch Bd. «.f 
Adju.stment, 72 S.E.2d 60, 222 S.(\ 
165. 

Tex.—Preeman v. Board of Aclju.st- 
ment of City of San Antonio, Civ. 
App., 230 S.W.2d 387, 

43 C.J. p 356 note 23. 

Nonconfonnlng uss 
Decision of zoning board of adjust¬ 
ment of township under provfsion 
of township zoning ordinance that 
board ahall have dlscretion to deter¬ 
mino what resumptlon or chango of 
nonconforming uso is of same class 
of use and permlssiblo may not be 
set aside by court, except for nian- 
ifest and flagrant abu.so of discretlon. 
Pa,—Mutimer Co. v. Wagner, 103 A, 
2d 417, 376 Pa. 575. 

PartiaUty in exercise of dlscretion 
by members of City board of zoning 
appeals is not ground for revensal 
of thelr action by court, at least 
when not shown to have resulted in 
fallure to fulflil thelr functlon. 
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determination of whether the board actcd arbitrarily act oniy in a judicial rather than in an adminis- 
or illegally, or so unreasonably as to have abused its trative or legislative capacity,34 jf the conclusion 
discrction,30 ^nd the court will not interfere with of the board is correct, it will not be set aside be- 
thc judgment of a zoning board if there is a reason- causc the reason given thcrefor is wrong.35 
ablc basis for its riiling.^i The court will not super- the facts and circumstances are to be consid- 

vise the discrction of the board,or substitute its ered in passing on the validity of the administrative 
judgment for that of the board the court can action 36 and each case must be determined on its 


Md.—Rllicott V. Mayor and City 
Counoil of Baltimore, 23 A.2d 649, 
180 Md. 176. 

30. Conn.—Cohen v. Board «f Ap- 
pwil.s on JSonlnj? of City of Brldjrc- 
port, 04 A.2d 793, 139 Conn. 150. 

KohIow V. Board of ZoniiiK Ap- 
po.al.M of City of Nfw Haven, 112 A. 
2d 513, 19 Ctmn.Sup. 303, 

Md.—MiHsouri Hnalty, Inr. v. Kamc*r, 
140 A.2d 655. 

Mo.—Adain.M v. Board of Koninfr Ad- 
justmmt of City, App., 241 

S.\V.2d 35. 

N.Y.—Cominnnity Syriaffotfuo v. 
Bati>.s, 136 N.K.2d 4Hfi. 1 N.Y.2d 
445. 154 N.Y.S.2d 15. 

Pa.—Frord v. Power, 330 A.2d 661, 
392 I*n, 196. 

Boy»'r V. S^onlnw Bd„ Com.!'!., 27 
Beh.UJ. 272. 

Tex,—HIIl V. Board of Adju.stnii*Mt of 
of <?aKtto llillH, Civ.App., 301 
S.lV.2d 490. 

Application of law 
Punctlon or rlxht of oourt 1« nnly 
to determino wliether board of 7,on- 
imy appealH ha« properly appUod 
KovorninK law to farta. 

Md,—«Krdman v. Board of Ap- 

pralH of Baltimorr (^^unty, 329 A. 
2d 124, 212 Md. 2XN, 

31. Mlrh.'~TN‘ro Mnrqurt.tr By. Co. 
V. Townahip Board of Muakt-Kon 
Tp., 298 N.W. 393, 298 Mirh. 31. 

Pa.—.'<(rppli‘r V. l*d. of AdJUHtinrnt 
t»f Hadnor Tp., 5 Pn.I>:Ht. & Co.2d 
8. 42 Bel.Co. 341. 

33. Mo.—State ex rei. KiKfo v. Kan- 
sa« City, 27 S.\V.2d 1030, 325 Mo, 
95. 

AAnnaaeo or rovorial 

Wherf* KoninK br»d,v exerriK«*H leK- 
i.Mlative power, iuriadietion cantu»! 
bn ronferrrd on eourt on appeal or 
n'Vlew to <*x<‘rrlHe dlMc’r<*tion con- 
ferrrd on adminlatrativo airenry, and 
eourt ran only alMrm or reverae order 
of aKenry. 

WlH.—.Sfate ox rrl. Schb-rk V. S^oninK 
Bd. of Appeala, City of Madiaon, 
36 X.W.2d 312, 264 \Vi«. 12. 

33, Ct»nn.-™TalmadKe v. Board of 
SSoniiiK AppealH of City of New Hh- 
ven, 109 A.2a 25.3, 141 Ct»nn. U39«- 
Chouinard v. ZoninK Oontmisaion 
of Town of Raat llnrtford, 97 A.2d 
662. 139 Conn. 728—IMecolo v. Town 
of WoHt Havon. 181 A. 615, 120 
Conn. 449. 

Ky,—Louiavillo and Jefferaon Ooun- 
ty IMannlnflr and Zonliiff Commia- 
alott V. Crady, 273 S.W.2d 663— 


Pried v. LouisvJlle and JefCerson 
County Planningr and Zoning Com- 
mi.«»aion. 258 S.W.2d 466. 

Md.—Robertsoii v. County Board of 
Appoals, 322 A.2d 751. 210 Md. 190 
—Offutt V. Board of Zonini? Ap¬ 
peal.*) of Baltimorc County, 105 A. 
2d 219, 204 Md. 651—HofEman v. 
Mayor and City Council of Balti- 
more, 70 A.2d 367, 197 Md. 294. 

Mich.—Mitchell v. Grewal, 61 N.W.Od 
3, 338 Mich. 81. 

Mo.—Phillips V. Board of Adjuatment 
of City of Bellofontaino NeiKhbors, 
App., 308 S.\V.2d 765—Brown v. 
Gambrol, App., 213 S.W.2d 931. 

N.J.—Beim v. Morris, 103 A.2d 361, 
14 N.J. 529—Stolz V. Ellen.stcin, 81 
A.2d 476, 7 N.J. 291. 

Beck V. Board of Adjustment of 
City of Ea.st Orange, R.s.sox County, 
83 A.2d 720, 1,5 N..l.Super, 654— 
Sf:«‘rbo v. Board of Adjimtment of 
Jer.Mey City, 67 A.2d 472, 4 N.J. 
Sup«*r. 409. 

B.Min.sluitham v. Board of Public 
Works of City of Paterson, 61 A.2d 
196, 137 N.J.Unv 559, followed in 
61 A.2d 197, 137 N.J.Lnw 591, re- 
on other grounds 65 A.2d 
748, 2 N.J. 131. 

N.Y. — V. Brewer, 182 N.13. 57, 
259 N.Y, 386. n*aryume!it and mo- 
tion (ieniml Beone v. Br«'\v)»r, 384 
N.K. in. 260 N.Y. 601, amended 
remittitur dtmicd 4 N.K.2d 423, 272 
N.V. 51». 

tktnsolidated 36di.son Co. of Ni*w 
York V. <Jlllorl.Mt, 327 N.Y.S.2d 365, 
28,1 App.Dlv. 718, reargument and 
iippeai (Irnied 128 N.V.S.2d 596, 283 
App.Dlv. 799. 

Dloeeso of Uorliester v. IMannl«K 
Bcl. of Town of BrlKhlon, 111 N. 
Y.S.2d 487. 207 MIh«!. 1021. af- 
ftrmod 147 N.Y,H.2d 392. 1 A.D.2d 86, 
rcversvd on other grounda Vella 
V. City Zoning Bd. of Appeals. Cjty 
of Ilorhcster, 135 N.Y.S.2a 704. 
206 MIhc. 941—Mngdo v. l?rowley, 
302 N.Y.S.2d 271, 200 MIhc. 109— 
CVBijlrne v. Koehler, 83 N.Y.S.2d 
140. 193 Misc. 101—Holy Sepulohro 
Cemetery v. Board of Appeals of 
Town of Grecce, Monroo County, 60 
N.y.S.2d 760, 187 Mlac. 33—Tlah- 
nian Hcalty Constructlon Co. v. 
WaiHh, 237 N.Y.S. 237, 136 MIsc. 
316. 

Application of Wendor, 89 N.Y.S. 
2d 41—Great South Bay Marino 
Corp, V. Norton. 58 N,Y.S.2d 172, 
amrrned 76 N.Y.S.2d 304, 272 App. 
Div. 1060—K. A- U Bldg. Corp. v. 
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Murdock, 58 N.T.S.2d 114, reversed 
on other grounds 65 N.Y.S.2d 646, 
271 A.D. 830. 

N.C.—In re Pine Hili Cemeleries, 16 
S.E.2d 1. 219 N.C. 735. 

Tonn.—City of Memphis v. QualKs, 64 
S.W.2d 648, 16 Tenn.App. 387. 

Tex.—Hili V. Board of Adjuatment of 
City of Caatlo Hilis, Clv.App., 301 
S.W.2d 490—Rowton v, Alagood, 
Clv.App.. 250 S.W.2d 264. 

BUferoat resuit 

An order of City board of zoning 
appeals Is not nccessarily erroneous 
because trlal and appellate courts 
might arrive at dilTcront resui t.s on 
same facta, and different resuit can 
be imposod by court only if board 
cloarly cxccedcd lt.s jurl.sdictlonal 
limilation.«i or abu.sed ita diacrction 
under statute and ordinance. 

Mich.—Mitcholl v. Grewal, 61 N.W.2d 
3, 338 Mich. 81. 

Bspert Judgmeat 

It i« oxorctac of preaumably «rxpert 
administrative judgmont of local 
boarda of adjuatment which is test- 
od on judicial ruvlew. 

N.J.—Iz)»nberg v. Board of Adjust- 
ment of City of Paterson, 114 A. 
2d 732, 36 N.J.Supcr. 683. 
Dsbatable matter 

Court ordlnarily will not substitute 
ita Judgment for Ihat of an admin¬ 
istrativo board In a zonlng mattor, 
whero quostion prc.sentcd ia fairiy 
(lebatnble. 

Pl«.—City of Miami v. Hollls. 77 So. 
2d «34. 

Md.—Mlaaouri Uealty, Inc. v. Hamer, 
140 A.2d 665—^Krdman v, Bnnrd of 
Ziining Appeals of BaltJmore Coun¬ 
ty, 129 A.2d 124, 212 Md. 288. 

34. Conn.—Florentino v. Town of 
Darlnn, 335 A.3d 32S, 142 Conn. 416, 

35. Md.—ITolTmftn v. Mayor and City 
Council of Baltimorc, 51 A.2d 269, 
187 Md. 603, 

30. Pa.—Smith V. Briatol Tp, Zonlng 
Bd., Com.Pl., 4 Bucks 131. 

SBactraneouji aUegatlo&s 
In action againat board of county 
oommiaslonerH attaeking ita dcnlal of 
rezoning petit ion, allcgatlona of mat- 
tera extraneous to hearing before 
board couid not be taken Into con- 
sideration in ruling on validity of de- 
nlal. 

Md.—Hedin v. 33oard of County 
Oom*ra of Prince Georges County, 
120 A.2d 663, 209 Md. 224. 
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own merits.37 However, the general rule that an 
appellate court will consider only such questions 
as were raised and reserved in the lower court ap- 
plies on review by courts of determinations and or- 
ders of zoning agencies or bodies, and ordinarily 
precludes from consideration on review objections 
or questions which were not properly raised in the 
administrative proceedings.^^ Where justice de- 
mands it, an appeal from the action of a zoning 
board of adjustment in refusing a variance or spe- 
cial exception will be treated by the court as an 
appeal from a refusal to change zoning.39 

§ 328.-Grant or Refusal of Per- 

mits 

On review of a decision with respect to a permit or 


certiflcate provided for under the buildlng and zoning 
laws, the court may determino ali questions affecting the 
legality of the administrative action; but the decision 
of the board or ofhcer will not be disturbed in the ab- 
sence of a showing of illegality or abuse of discretion. 

Generally, on review of a decision with respect 
to a permit or certificate provided for under the 
building and zoning laws for the construction, alter- 
ation, or use of a building, the court may deter- 
mine all questions affecting the legality of the ad¬ 
ministrative action, including that of validity of the 
ordinance or regulation governing issuancc of the 
permit or certificate.^o The controlling question on 
such an appeal is whether the body or official whose 
decision is appealed from acted arbitrarily or illegal- 
ly or so unreasonably as to have abused its or his 
discretion,^! the rule being that the decision will not 


StipQlatloiis 

(1) In action for a judicia! ascer- 
tainment that board of adjustment 
had no Jurisdiction on appeal from 
order of board of county commis- 
sioners denying application for vari¬ 
ance from zoning regulation, use of 
quoted word in stipulation reciting 
that board of adjustment granted a 
“variance,’* dld not amount to a stip¬ 
ulation of fact but waa only a con- 
clualon of law and was not there- 
fore binding on courts in determinlng 
whether action of board of adjust¬ 
ment in allowing modlfication of ex- 
isting zoning laws was a variance or 
an act amounting to a rezoning. 

Fla.—^Troup v, Bird, 53 So.2d 717. 

(2) Use of quoted words in stip¬ 
ulation reciting that delay in grant- 
ing permit for excavation and build¬ 
ing was working a "great hardship” 
on defendants, did not amount to a 
stipulation of facts that literal en- 
forccment of zoning ordinance would 
resuit in unnecessary hardship with- 
in meaning of statute grantlng spe- 
clal exception to existing zoning laws 
and regulations in a specifle instance 
where literal enforcement would 
force unnecessary hardship on prop- 
erty owner, but was enly to effect 
that delay was working hardship. 
Fla.—^Troup v. Bird, supra. 

37. Ind.—City of Bast Chlcago, Ind. 

V. Sinclair Reflning Co., 111 N.B.2d 

459, 282 Ind. 296. 

38- N.T.—Hickox v. Grlffln, 83 N.B. 

2d 836. 298 N.Y. 365. 

-Vpr.Va,—Carter v. City of Bluefield, 

54 S.B.2d 747, 132 W.Va. 881. 

39- Pa.—^Moyerman v. Koons, 80 Pa. 

Dist. & Co. 63. 

40. Wyo.—State ex rei. George v. 

Hull, 199 P.2d 832, 66 Wyo. 251. 
"WhAt law govezxLS 

<1) Decision of court, determinlng 
question whether building project 
for which permit was sought is pro- 
hiblted by zoning ordinance, is con- 


trolled by ordinance in efEect at time 
of decision, not by prevlous ordinance 
operative when permit was sought. 
N.J.—Tlce V. Borough of Woodclilf 
v. Lake Bergen County, 78 A.2d 
826, 12 N.J.Super. 20. 

(2) In determinlng whether appli¬ 
cant for building permit is entltled 
thereto, status of law at time of de¬ 
cision of court, not at time of ap¬ 
plication for permit or of application 
for, or allowance of, rule to show 
cause, is controlling, and change of 
law pending administrative hearing 
or act must be followed by court. 

N*.j.—Concord Garden Apartments v. 
Board of Adjustment of City of 
Bnglewood, 64 A.2d 356, 1 N.J.Su¬ 
per. 301. 

Xssaes held moot 
Where, pending appeal from judg- 
ment dismlssing complaint which 
sought review of proceedings before 
board of adjustment, which had Is- 
sued permit authorizing construc¬ 
tion and operatlon of market build¬ 
ing and parking lot in a residentlal 
dlstrlct, ordinance was amended so 
as to permit operatlon of parking lot 
in any district wlthout consent of 
eighty per cent of property owners, 
and a similar permit was granted 
under amended ordinance to same ap- 
plicanta, and time for review of such 
action had expired, issues presented 
by appeal were moot. 

Colo.—Cliff V. Bilett, 241 P.2d 487, 
125 Colo. 138. 

Prior construotloxi of ordinance 
Where board of adjustment issued 
zoning permit for construction of 
motor court hotel in part of clty 
which was almilarly zoned as prop¬ 
erty on which plalntilT sought to 
build motor court but board had re- 
fused plalntiff permit on property, 
board had, therefore, construed ordi¬ 
nance as giving it power to grant 
permits for erection and operatlon 
of such places of business and this 
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construction should not be overruled 
without cogent reason. 

S.C.—Purdy v. Moise, 75 S.B.3d 605, 

223 S.C. 298. 

Bstoppel 

Where railway company received 
permit from municipal zoning board 
to extend its track, on appeal by 
property owners from that dreiaion, 
railway company was not estopped 
by accoptance of permit to assert 
right to extend track under general 
statutos of state regardiess of pro- 
visions of zoning ordinance. 

Tex.—Gulf, C. & S. F. Ry, Co. v. 
White, Civ.App., 281 S.W.2d 441, 
refused no reversible error. 

41. Conn.—^De Felice v. Zoning 
Board of Appcals of Town of Bast 
Haven, 32 A.2d 635, 130 Conn. 156, 
147 A.L.R. 161. 

Ky.—Fowler v. Obier, 7 S.W.2d 219, 

224 Ky. 742. 

N.Y.—Teschner v. Town of Pittsford, 
129 N.Y.S.2d 803, afllrmed 137 N. 
y.S.2d 640, 286 App.Div. 851. 

Ohio.—^A. Dicillo & Sons v. Chestor 
Zoning Bd. of Appeiil.s, Com.PI., 103 
N.E.2d 44, motion to certify dis- 
missed 109 N.K2d 8, 158 Ohio St. 
302. 

Pa.—^Application for Certiflcate of 
Occupancy 600 Paxinosa Avenue, 
Baston, 66 A.2d 225, 362 Pa. 116— 
Appeal of Crawford, 57 A.2d 862, 
358 Pa. 636—Darling v, Zoning Bd. 
of Adjustment of City of Phila¬ 
delphia, 64 A.2d 829, 367 Pa. 428. 

Appeal of Lord, 77 A.2d 728, 168 
Pa.Super. 299, roversed on other 
grounds 81 A.2d 633, 368 Pa. 121. 

Errors In. law 

Decision of board of adjustment 
on application for permit to erect 
nonconforming building is flnal, sub- 
ject to right of courts to review er- 
rors in law and to give relief against 
order if it is arbitrary, oppressi ve, 
or attended with manlfest abuse of 
discretion. 
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bc disturbcd in the absence of a showing of illegality 
or abuse of discrction.^^ Sq, where a proceeding to 
review the granting of a permit is allowed, the 


scope of review is limited to determination of er- 
rors of law or abuse of discretion and the court 
will not pass on the wisdom or soundness of the 


N.C.—Lee V. Board of Adjustment 
of City of Rocky Mount, 37 S.E.2d 
128, 226 N,C. 107, ICS A.L.R. 1. 

Attaclc on validity of ordlnance 

(1) Buildiiiff ownors sooking ro- 
vicw of ord<^r of l)o;ird of adjust- 
ment revoklngr l)UildinK pnrmlts werp 
not entitlod to raise for flrst time on 
appeal quostion as to constltutional- 
ity of auch limitation, sinco no ques- 
tion of either jurisdlction or public 
policy waa involvod. 

N.J.—Dirkinson v. Inhabitante of 
City of 1’lainfif‘ld, 1S4 A. 196, 116 
N.J.Law 336, 

(2) A taxpayor and owners of land 
in area zoned hy clty ordlnanfc aa 
reaidontinl district may rnlse quoa- 
tion of validity uf Inter ordinanco, 
rezonin)? sinito lot in sueh district 
as lirst rommercinl district, on np- 
peal to City court from rullnt? of city 
board of zonlnK ai)pwils authorlzin*? 
oatabllshment of llllinfr station on 
auch lot, f*vcn IhouKh such qucatlon 
was not heforo Ixjard. 

Mfl.—Kllicott V. Mayor and City 
Council of Italtimoro, 23 A.2d 
180 Md. 176, 

49. Cal.—^Wheclcr v, Crcgpr, 203 l*.2d 
37, 90 C.A.2d 3*18. 

Oolo.-—(^Ity of iJotorado Sprln^s v. 

MIIUt, 30 J».2d 161. 05 Colo. 337. 
Conn.—(lUlf Oil Ciirp, v. Bonrd of 
Sclcctmen of Tinvn of Bro(»ktlold, 
127 A,2d 4S. 14*1 Cnnn. 61. 

Pln,—State cx rnl. Tayli»r v, City of 
Jack.sonvlllc, 133 So, IM, 101 Plu. 
12*11, f<inoweU In Stat** cx rei. 
Haiick Invfstmcnt C«irporatlon v. 
City of Jacksunvlllc, 13:i So. 117, 
lirst casc. Itil Kla. 1247 and State 
ex rei. Str«*pper Ueaity Con>ora- 
tlon V. <Mty of JaekMmvllle, 133 Su. 
117, sectjnd case, loi l«’la. 1247. 
<»a.—City of Atlanta v. Awtry & 
Lownd4*H t'o., 63 S,K.2d 35S, 206 Cia. 
296. opinlon cunfttrmeii to 61 S.K. 
2d 277, 79 Oa.App. 4S7. 

Culfas V. Alliir, 67 S.K2d 831, 81 
Ga.App. 13, appeal transfern-d 65 
S.K2a 682, 206 (Ja. 76. 
Kjv-Powler V. Obier, 7 S.W.2d 21{), 
221 Ky. 742. 

K.J.—I^lnwtwd Co. V, Bonrd of Ad- 
justment <jf Tovvn of Hloomtleld, 
142 A. 436. 6 N.J.MIsc. 606-~-Hllt- 
Wel Oo. V. Scatt, 142 A. 434, 6 N. 
J.MIhc. 621’—StelnlsTK V. Board of 
Adjustm»‘nt of Town of Nutley, 142 
A. 431, 6 K.J.Misc. 697. ntllrmed 146 
A. 318. 106 N.J.Law 603. followed 
In I*aramount liealty & ('fonst. Co, 
V. Schmltt. 146 A. 319. 106 N.J.Law 
687—Marlyn IleuUy Co. v. ZonlnK 
Ztuard of Adjustment of Town of 
West Granice, 142 A. 428. 6 N.J. 
Mlsc. 681, amrrned 146 A. 320, 106 


N.J.Law 573—Urban v. Board of 
Adjustment of Hillside Tp., 142 A. 
364, 6 N.J.Misc. 602—-Harrison v. 
Bo.ard of Adjustment of Town of 
Montclalr, 142 A. 353, 6 N.J.Misc. 
670. 

N.y. —Corbett V. Zoningr Bd. of Ap- 
peal.s of City of Rochestcr, 128 N. 
Y.S.2d 12, 2S3 App.Div. 282. 

Turner v. Cook, 168 N.Y.S.2d 556, 
9 Misc.2d 850. 

h’ox V. Adams. 134 N.T.S.2d 634— 
Applicjjtion of Kunz, 128 N.Y.S.2d 
680—Mosher v. Crowloy, 110 N.Y.S. 
2d 626—Relsberff v. Board of 
Standnrds and Appeals of New 
York City, 81 N.Y.S.2d 511. 

Okl.—Cash V. Heveridue, 82 P.2d 665, 
183 Okl. 310. 

Pa.—^Application of Imperial Asphalt 
Corp., 59 A.2d 121, 359 Pa. 402— 
Appeal of Ploer.sht*im, 34 A.2d 62, 
348 Pa. 98. 

Appeal of Krinks, 194 A. 231, 128 
Pa.Super. 405, alHrmod 2 A.2d 700, 
332 Pn. 236. 

Appeal of Lawson, Com.Pl., 4 Ly- 
cominjc 1—Appeal of Continental 
Motor Sales, Com.Pl., 31 North.Co. 
250—^Appeal of Vallcenti, Com.Pl., 
94 Pittsb.Leff.J. 439—Rose Appeal 
From Bd. of Adjustment, Com.Pl., 
28 Wash.Co. 7. 

43 C.J, p 346 note 18. 

TTafair action 

Zoninff board of appeals Is pos- 
sessed of wide discretion, and Its dc- 
cision on applicatlon for ccrtUicatc of 
appi’oval nifiy b« overruled only if 
defendant board ha.s not acted fnirly, 
or with proper motives, or on valid 
reasons. 

f?onn.—^Plxccutlvo Telovislon Corp. v. 
ZonlnK Bd. of Appeals of City of 
Danbury, 86 A.2d 904, 138 Conn, 
462. 

Beqnest to lAvtalX UKhts 

Whero there was no provlslon in 
City ordlnance whtch required ap¬ 
plicatlon to zoninK board of appeals 
of City for permission to insta 11 
llKhts In parkinK lot, and no provi- 
sion w’hich authorized board to «rant 
such a requi^st, denlal of request 
sh<juld not be disturbcd in proceed- 
InK under the Civil Practico Aet. 
N.y.—l^^lrchester Realty Corp. v. 
Choate, 169 N,Y.S.2a 971. 5 A.D.2d 
779. 

Abuse of diaoretion held sliowa. 

Ohlo.—State cx rc*I. Anshe Chosod 
CoiiKrcKation v. BruKKcmeier, 115 
N.E.2d 65, 97 Ohio App. 67. 

Pa.—Appeal of Lord, 81 A.2d 633, 368 
Pa. 121. 

I Drake v, Zonlng Bd. of Adjust- 
I ment, 65 Pa.Dist. & Co. 293. 
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Appeal of Lawson, Com.Pl., 4 
Lycomingr 1—Mutimer Co. v. Chel- 
tenham Tp. Bd. of Adjustment, 
Com.Pl., 69 Montg.Co. 127. 

Abase of discretion not shown 
Cal.—Felice v. City of Inglewood, 190 
P.2d 317, 8‘t C.A.2d 263. 

Conn.—^Delmar v. Planningr and Zon- 
ing Bd. of Town of Milford, 109 A. 
2d 604, 19 Conn.Sup. 21. 

Mo.—^^’’eal V. Leimkuehler, App., 249 
S.W.2d 491, certiorari denied 73 
S.Ct. 336, 344 U.S. 913, 97 L.Ed. 
704. 

N.Y.—Relsberg v. Board of Stand- 
ards and Appeals of New York 
City, 81 N.Y.S.2d 511. 

Pa.—Overbrook l<’arms Club v. Zon- 
ing Bd. of Adjustment of City of 
Philadelphia, 40 A.2d 423, 361 Pa. 
77. 

Appeal of Hasley, 30 A.2d 187, 
151 Pa.Supor. 192. 

Angcrt V. Zoning Bd. of Adjust- 
mont, 86 Pa.Dist. & Co. 082. 

Appeal of Weldon Bocci Club, 
Com.Pl., 60 Montg.Co. 277—Appeal 
of Jonning, Com.Pl., 86 Pittsb.Leg. 
J. 282, 

KUnor discrepatLcy In oplnlon held not 
fatal 

Md.—Gllmor v. Mayor and City Coun- 
cll of Baltlmore, 109 A.2d 739, 205 
Md, 557. 

43. N.C.—In ro Pino Hili Cem- 
eterles, 16 S.E.2d 1, 219 N.C. 736. 
Pa.—Bryan v. Zonlng Bd. of Adjust¬ 
ment, Com.Pl., 2 Bucks Co. 16— 
Appcjal of Suskey, Com.Pl., 91 
Pittsb.Log.J. 339. 

NonoonforminK' use 

In profictulini? by vlllage offlccrs to 
rcivlew determination of board of ap- 
pcals overruling oftbiers* denlal of 
permit for improvcnient of premises 
ocoupicd a.s nonconforming use, func- 
tlrm of supreme court was to decido 
whf*lher determination of board was 
arbltrary, cnpricious, or contrury to 
law, and not to rotry niatter do novo. 
N.y.— Fox V. Adams, 134 N.Y.S.2d 
534. 

Apartment honses 
Fact that dccision of board of 
municipal and zoning appeals approv- 
ing a permit for construction of 
apartment housus was not in con¬ 
formi ty with Kood zonlng and pro- 
pusod construction was not in con- 
formity with surrounding architec- 
tural design of neighborhood was no 
ground for appeal, since courts can 
review only questlon of whether 
board’s dccision is illegal. 

Md.—^Windsor Hilis Imp. Ass'n v* 
Mayor & City Council of Baltimore» 
73 A.2d 531, 195 Md. 383. 
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judgment of a board in the granting of a permit.'** 
It has been held, however, that where the action 
of a zoning board in revoking a permit did not in¬ 
volve the exercise of powers essentially administra¬ 
tive, the court is not limited in the review of such 
action to a determination of whether the board’s 
action was arbitrary, capricious, or unreasonable.^5 

In reviewing administrative action with respect to 
a permit, all matters contained in the record may 
be considered by the court but extraneous issues 
not presented to the board or properly brought up 
for review cannot be determined on such appeal.^^ 
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§ 329.-Grant or Refusal of Ex* 

ceptions or Variances 

Generally, the courts will not interfere with the de¬ 
cisione of zoning authorities on applications for excep- 
tions or variances uniess they are plainiy iliegal, arbi¬ 
trary, unreasonable, or an abuse of discretion. 

On judicial review of the decisions of zoning 
authorities on applications for exceptions or vari¬ 
ances, the courts will not interfere with their ac¬ 
tion except on adequate grounds,^® that is to say, 
the court will not interfere v/ith the decision uniess 
it is plainiy iliegal,^^ arbitrary, unreasonable, or an 


44. lowa.—Scott v. City of Water- 
loo, 274 N.W. 897. 223 lowa 1169. 

Mich.—^Mitchell v. Grewal, 61 N.W. 
2d 3. 338 Mlch. 81. 

45. N.J.—Jantausch v. Borough of 
Verona, 124 A.2d 14. 41 N.J.Super. 
89. 

4S. Md.—'Hdffman v. Mayor and City 
Council of Baltimore, 51 A.2d 269, 
187 Md. 593. 

47. Mo.—Coit V. Bemard, App., 279 
S.W.2d 527. 

N.J.—Springfleld Tp. v. Bensley, 88 
A.2d 271, 19 N.J.Super. 147. 

Okl.—-McGrath v. Brown, 120 P.2d 
624, 190 Okl. 144—^Reinhart & Don- 
ovan Co. v. Reflners’ Production 
Co., 63 P.2d 1116, 175 Okl. 622. 

•VVyo.—^Iii re Mcinerney, 34 P.2d 36, 
47 Wyo. 268. 

48. 111.—^Morgan v. City of Chicago, 
18 N.E,2d 872, 370 111. 347. 

—Brandt v. Zoning Bd. of Ad- 
justment of Mount HoUy Tp., 84 
A.2d 18, 16 N.J.Super. 113. 

G. G. A. Realty Corp. v. Board of 
Adjustment of Jersey City, 52 
A.2d 663, 136 N.J.Law 427. 

Saraydar v. Board of Com*rs of 
City of Newark, 36 A.2d 289, 134 
N.J.ECI. 162. 

N.T,—^Application of Berger, 101 N.Y. 
S.2d 330, 277 App.Div. 1142—Mc- 
Geachin v. Henne, 89 N.Y.S.2d 840, 
276 App.Div. 965. 

Application of American Sem- 
inary of The Bible, 104 N.Y.S.2d 
eeo, modifted on other grounds 112 
N.Y.S.2d 904, 280 App.Div. 792— 
Pagnotta v. Roberts, 101 N.Y.S.2d 
836—Clark v. Board of Zoning Ap- 
peals of Town of Hempstead, 90 
N.Y.S.2d 607, afflrmed In re Ap¬ 
plication of Clark, 89 N.Y.3.2d 916, 
275 App.Div. 930, reargument and 
appeal denied 91 N.Y.S.2d 838, 275 
App.Div. 1001, reversed on other 
grounds 92 N.E.2d 903, 301 N.Y. 
86, motion denied 96 N.]l^2d 44, 301 
N.Y. 681, certiorari denied 71 S.Ct 
498, 340 U.S. 938, 96 L.Bd. 673. 

Pa.—^In re Jennlngs* Estate, 198 A. 
621, 330 Pa. 164. 

Perelman v. Board of Adjust- 

, ment of Borough of Yeadon, 18 A. 
2d 438, 144 Pa.Super. 6« 


Kleinman v. Zoning Bd. of Ap- 
peals, 6 Pa.DIst. & Co.2d 669, 42 
Del.Co. 413. 

Oantlon 

Where it appears that an honest 
judgment has been reasonably and 
fairly exercised after full hearing. 
courts should be cautious about dis- 
turbing decision of local authority in 
granting zoning variance. 

Conn.—^Devaney v. Board of Zoning 
Appeals of City of New Haven, 122 
A.2d 303, 143 Conn. 322. 

Mere advantage or finaacial benefit 
to an applicant for a variance of a 
zoning ordlnance does not warrant 
judicial Interference with adminis¬ 
trative board’s exercise of its discre¬ 
tion In applylng zoning ordlnance 
according to Its terms. 

Pa.—Appeal of Mutual Supply Co., 
77 A.2d 612, 366 Pa. 424. 

Appeal of Spencer, Coxn.Pl., 7 
ChestCo. 107. 

Xmpalnnent of residentlal areas 
Courts should not, in reviewing 
grant or denial of zoning variance, 
lend themselves to impairment of es- 
tabllshed residentlal areas and thus 
undo careful thinking that has gone 
into zoning arrangement projected by 
planning board and implemented by 
action of goveming body in passing 
necessary zoning ordlnance. 

N.J.—Tzeses v. Board of Trustees of 
Vlllage of South Orange, 91 A,2d 
588, 22 N.J.Super. 46. 

JEbeduotlokL of board’s power 
Under statute conferring in broad 
terms on zoning board of adjustment 
right to authorize variances from 
terms of ordlnance, court cannot by 
judicial legislation restrict power of 
board to allowance of slight vari¬ 
ances from terms of ordlnance. 

N.H.—^Fortuna v. Zoning Bd. of Ad¬ 
justment of City of Manchester, 60 
A.2d 133, 95 N.H. 211. 

Error held Ixmnaterial 

Error in computing depth of rear 
yard required under zoning ordlnance 
at twenty slx feet instead of twenty 
two and five tenths feet did not war¬ 
rant reversal of decision of City 
zoning board of appeals refusing to 
grant a variance In rear yard re- 
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qulrement, where proposed building 
would leave a rear yard of only fif- 
teen feet and record indicated that 
correct computation of required 
depth would not have alXectcd board’s 
decision. 

Wis.—State ex rei. Schleck v. Zoning 
Bd. of Appeals. City of Madison. 
35 N.W.2d 312, 254 Wis. 42. 

49. Conn.—Plumb v. Board of Zon¬ 
ing Appeals of City of New Haven, 
108 A.2d 899, 141 Conn. 695. 

Ind.—Board of Zoning Appeals of 
City of Indianapoli.*? v, Moynr, 27 
N.E.2d 905, 108 Ind.App. 198— 

Board of Zoning Appeals of City 
of Indianapolis v. Waintrup, 193 
N.B. 701, 99 Ind.App. 676. 

Mo.—In re Botz, 160 S.\V.2d 367, 236 
Mo.App. 566—Stato ex rei. Kaogel 
V. Holckamp, App., 151 S.W.2d 686. 
Neb.—^Weber v. City of Grand Island, 
87 N.W.2d 676, 165 Neb. 827. 

Sole power 

A board of zoning appeals has the 
sole power within its discretion to 
vary a zoning ordlnance and its deci¬ 
sion Is reviewable by courts only for 
illcgality In its proceedings. 

Ind.—Board of Zoning Appeals of 
City of Mlshawaka v. Sch<»ol City 
of Mishawaka, 145 N.E.2d 302. 
Correotioii of legal errors 
The courts must not trespass on 
the administrative work of the 
board of standards and appeals under 
a zoning ordlnance, but tnust confine 
their review of bonrd*s action to cor- 
rccting legal errors. 

N.Y.—^Hannigan v. Murdock, 47 N.Y. 
S.2d 855—Burke v. Cohen, 13 N.Y. 
S.2d 984. 

Nonjurlsdietional defeotg 
Under statute providing that de¬ 
cision of board of zoning appeals is 
reviewable only for lUogality, courts 
generally are incllned to treat de- 
feots that aro not plainiy jurisdic- 
tional as irregularities rather than 
as illegalities. 

Ind.—^Board of Zoning Appeals of 
City of Indianapolis v. Moyer, 27 
N.E.2d 905, 108 Ina.App. 198. 

3:;aw at time of deolsloa govems 
Valldity of action of board of ad¬ 
justment on applicatlon for zoning 
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abuse of discretion,50 and 


ordinarily the scope of | review is restricted to ascertaining whether there 


variance must be determined under 
the law In force when such action 
was taken without regrard to subse- 
quent amendments to zoning statute 
enlargingr board*s powers. 

N.J.—^Ackerman v. Board of Com’rs 
of Town of Bellevllle, N.J., 62 A. 
2d 476, 1 N.J.Super. 69. 

SO. Cal.—Flagstad v. City of San 
Mateo,‘App., 318 P.2d 826—^Brad- 
beer v. England, 232 P.2d 308, 104 
C.A.2d 704—Childs v. City Plannlng 
Commission of City of Sacramento, 
180 P.2d 433, 79 C.A.2d 808—Otis 
V. City of Los Angeles, 126 P.2d 
954, 52 C.A.2d 606. 

Conn.—Culinary Institute of Ameri¬ 
ca V. Board of Zonlng Appeals of 
City of New Haven, 121 A.2d 637, 
143 Conn. 257—^Libby v. Board of 
Zoning Appeals of City of New 
Haven, 118 A.2d 894, 143 Conn. 46 
—Plumb V. Board of Zoning Ap¬ 
peals of City of New Haven, 108 
A.2d 899, 141 Conn. 695—Bishop v. 
Board of Zonlng Appeals of City 
of New Haven, 63 A.2d 659, 133 
Conn. 614—Nielsen v. Board of 
Appeals on Zoning of City of 
Bridgeport, 27 A.2d 392, 129 Conn. 

285— Benson v. Zoning Board of 
Appoal of City of Hartford, 27 A. 
2d 389, 129 Conn. 280—Torello v. 
Board of Zoning Appeals of New 
Haven, 16 A.2d 691, 127 Conn. 307 
—Kommell v. Walsh, 16 A.2d 483, 
127 Conn. 272—^Levine v. Zoning 
Board of Appeals of Meriden, 198 
A. 173, 124 Conn. 53. 

Del.—Appeal of Blackstone, 190 A. 

597, 8 W.W.Harr. 230. 

Ga.—City of Atlanta v. Awtry & 
Downdes Co.. 53 S,E.2d 358, 205 

U. *i. 296, opinion conformed to 54 
S,R2d 277, 79 Ga.App. 487—McCord 

V. KU Bond & Condon Co., 165 S.B. 
590, 175 Ga. 667, 86 A.UH. 703. 

111.—BuHoek V. City of Evanston, 123 
N.B.2d 840, 5 IH.2d 22. 

Ind.—CConnor v. Overall Laundry, 
183 N.K. 184, 08 Ind.App. 29. 

Xowa.—^Andcrson v. Jester, 221 N.W. 
364, 206 lowa 462. 

Ky.—Stout V. Jcnklns, 268 S.W.2d 
643—Thomson v. Tafel, 218 S.W. 
2d 077, 309 Ky. 763—Craln v. City 
of IvOUisvIlle, 182 S,W.2d 787, 298 
Ky. 421—Schloemer v. City of 
Doulavillc, 182 S.\V.2d 782, 298 Ky. 

286— Sclligman v. Von Allmen 
Bros., 179 S.W.2d 207, 297 Ky. 121— 
Bosworth V. City of Loxington, 125 
S.W.2d 995, 277 Ky. 90—Smith v. 
Selligman, 109 S.W.2d 14. 270 Ky. 
69. 

Md.—^Heath v, Mayor and City Coun- 
cil of Baltimore, 49 A.2d 799, 187 
Md. 296. 

Mont.—Preeman v. Board of Adjust- 
ment of City of Great Palis, 34 P. 
2d 534, 97 Mont 342. 


Neb.—^Weber v. City of Grand Island, 
87 N.W.2d 675, 166 Neb. 827. 

N.J.—Ward v. Scott, 106 A.2d 851, 16 
N.J. 16—Cobble Close Farm v. 
Board of Adjustment of Middle- 
town Tp.. 92 A.2d 4, 10 N.J. 442— 
165 Augusta St v. Collins, 87 A.2d 
889, 9 N.J. 269—^Monmouth Lumber 
Co. V. Ocean Tp., 87 A.2d 9, 9 N.J. 
64—^Home Builders Ass'n of North¬ 
ern N. J. V. Borough of Paramus, 
81 A.2d 763, 7 N.J. 336—Oliva v. 
City of Garfleld, 62 A.2d 673, 1 N.J. 
184. 

Blerce v. Gross, 135 A.2d 561, 47 
N.J.Super. 148—Grlmley v. Vlllage 
of Ridgewood, 133 A.2d 649, 46 N.J. 
Super. 674—^Ardolino v. Board of 
Adjustment of Borough of Florham 
Park, Morris County, 125 A.2d 543, 
41 N.J.Super. 682—Cummins v. 
Board of Adjustment of Borough 
of Leonia, Bergen County, 121 A. 
2d 405, 39 N.J.Super. 462—Mlstret- 
ta V. City of Newark, 109 A.2d 677, 
33 N.J.Super. 205—^Herman v, 
Board of Adjustment of Parsip- 
pany-Troy Hilis Tp., Morris Coun¬ 
ty, 102 A.2d 73, 29 N.J.Super. 164 
—Preye v. Board of Adjustment 
of North Bergen Tp., 91 A.2d 597, 
22 N.J.Super. 161—^Ward v. Scott, 
86 A.2d 613, 18 N.J.Super. 36, re- 
versed on other grounds 93 A.2d 
385, 11 N.J. 117—Brandt v. Zoning 
Bd. of Adjustment of Mount Holly 
Tp., 84 A.2d 18, 16 N.J.Super. 113— 
Sun Oil Co. V. City of Cllfton, 80 
A,2d 258, 13 N.J.Super. 89, afllrmed 
84 A.2d 555, 16 N.J.Super. 265— 
Marrocco v. Board of Adjustment 
of City of Passaic, 68 A.2d 470, 6 
N.J.Super. 94. 

Aibright V. Johnson, 50 A.2d 399, 
136 N.J.I-aw 70—Schaible v. Board 
of Adjustment 49 A.2d 60, 134 
N.J.Law 473—^Butt Realty Co. v. 
Board of Adjustment of City of 
Plainfleld, 48 A.2d 820, 134 N.J.Law 
619—Brandon v. Board of Com’rs 
of Town of Montclalr, 11 A.2d 304, 
124‘ N.J.r^w 136, afflrmed 16 A.2a 
598, 125 N.J.Law 367—^Aschenbach 
V, Inhabltants of City of Platn- 
fleld, 8 A.2d 679, 123 N.J.Law 265— 
Dicklnson v, Inhabitants of City 
of Plainfteld, 4 A.2d 91, 122 N.J. 
Law 63—Franklin Sav. Institutlon 
of Newark v. City of Newark, 3 A. 
2d 801, 121 N.J.Law 695. 

N.T.—People ex rei. Hudson-Harlem 
Valley Title & Mortgage Co. v. 
Walker, 26 N.B,2d 962, 282 N.Y. 
400. 

Diocese of Bochester v. Plan- 
ning Bd. of Town of Brighton, 147 
N.Y.S.2d 392, 1 A.D.2d 86, reversed 
on other grounds 164 N.Y.S.2d 849, 
1 N.Y.2d 608, 136 N.B.3d 827— 
Application of Di Barl, 113 N.Y.S. 
2d 561, 280 App.Div. 810, afflrmed 

I Di Bari v. Board of Standards and 
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Appeals of City of New York, 152 
N.Y.S.2d 302, 1 N.Y.2d 766, 135 
N.B.2d 64—^Application of Douglas- 
ton Clvlc Ass’n v. Board of Stand¬ 
ards and Appeals of City of New 
York. 102 N.Y.S.2d 682, 278 App. 
Div. 669, afflrmed 100 N.E.2d 187, 
302 N.Y. 920—^Application of Berg- 
er, 101 N.Y.S.2d 330, 277 App.Div. 
1142—^Burlinson v. Zoning Bd. of 
Appeals of City of Yonkers, 87 N. 
Y.S.2d 412, 276 App.Div. 723—Emst 
V. Board of Appeals on Zoning of 
City of New Rochelle, 79 N.y.S.2d 
798, 274 App.Div. 809, afflracied 84 
N.E.2d 144, 298 N.Y. 831—Hickox 
V. Griffln, 79 N.y.S.2d 193, 274 App. 
Dlv. 792, reversed on other grounds 
83 N.E.2d 836, 298 N.Y. 365—Otto 
V. Stelnhilber, 11 N.Y.S.2d 910, 257 
App.Div. 837, reversed on other 
grounds 24 N.B.2d 851, 282 N.Y. 
71, reargument denied 26 N.E.2d 
811, 282 N.Y. 681—^Falvo v. Kerner, 
226 N.Y.S. 747, 222 App.Div. 289. 

Application of Arllngton De- 
velopment Corp., 124 N.Y.S. 2d 172, 
204 Mlsc. 396, afflrmed 128 N.Y.S. 
2d 596, 283 App.Div. 799—Spada- 
fora V. Ferguson, 48 N.Y.S. 2d 698, 
182 Misc. 161, afflrmed 60 N.Y.S. 
2d 408, 268 App.Div. 820—Esdora 
Realty Corporation v. Walsh, 240 
N.Y.S. 792, 136 Misc. 476, reversed 
on other grounds 243 N.Y.S. 809, 
229 App.Div. 866, afflrmed 173 N.B. 
883, 264 N.Y. 600—Mazzarell v. 
Walsh, 238 N.Y.S. 318, 135 Misc. 
719. 

Application of J. Clarence Da- 
vies, Inc., 156 N.Y.S.2d 476—Innet 
V. Liberman, 155 N.Y.S.2d 383— 
Crone v. Town of Brighton, 119 
N.Y.S.2d 877—Hempstead Bottllng 
Works Corp. v. Patterson, 117 N.Y. 
S.2d 103, appeal dismissed 126 N.Y. 
S.2d 619, 282 App.Div. 1063—Ap¬ 
plication of Furlong, 111 N.Y.S.2d 
398—McNeice v. Richter, 88 N.Y.S. 
2d 781—140 Riverside Drlve v. 
Murdock, 78 N.Y.S.2d 890—Ardlti 
Realty Co. v. Murdock, 67 N.Y.S.2d 
809—In re Feln, 67 N.Y.S.2d 218, 
afflrmed, Fein v, Murdock, 72 N.Y.S. 
2d 264, 272 App.Div. 819—In re 
Cosden, 64 N.Y.S.2d 37, afflrmed In 
re Application of Cosden, 63 N.Y.S. 
2d 640, 270 App.Div. 1018—Flelsch- 
er V. Murdock, 62 N.Y.S.2d 417, ap¬ 
peal dismissed 77 N.Y.S.2d 393— 
Hilton V. Board of Appeals of City 
of Geneva, 18 N.Y.S.2d 213. 

Okl.—Torrance v. Bladel, 165 P.2d 
646, 196 Okl. 68—^Thompson v. Phil¬ 
lips Petroleum Co., 147 P.2d 46L 
194 Okl. 77. 

Pa.—Appeal of Mlchener, 115 A.2d 
367, 382 Pa. 401—^Appeal of Borden, 
87 A.2d 466, 369 Pa. 617—Phillips 
V. Grifflths, 77 A.2d 375, 366 Pa. 
468—^Application of Imperia! As- 
phalt Corp., 59 A.2d 121, 359 Pa. 
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402—Application of Devereux 
Foundation, 41 A.2d 744, 361 Pa. 
478, appeal disxnissedl 66 S.Ct. 89, 
326 U.S. 686, 90 L-Ed. 408. 

Kovacs V. Board of Adjustment 
of Ross Tp., 95 A.2d 350, 173 Pa. 
Super. 66—^Perelman v. Board of 
Adjustment of Borougli of Yeadon, 
18 A.2d 438, 144 Pa.Super. 6. 

Hauss V. Power, 5 Pa.Dlst & Co. 
2d 180. 

Board of Adjustment of SusQue- 
hanna Tp. v. Procasco, Com.Pl., 69 
Dauph.Co. 204—In re Radnor Tp. 
Zoning: Ordinance, Com.Pl., 31 Del. 
Co. 330—M:cConaghy’s v. Haverford 
Tp. Board of Adjustment Ordi¬ 
nance, Com.Pl., 31 DeLCo. 120—In 
re Imperial Asphalt Corporation'a 
Zoning* Appeal, Com.Pl., 61 Lanc. 
L.Ilev. 9—^Dachino v. Plymouth 
Tp., Com.Pl., 70 Montg.Co. 198— 
Appeal of Murphy, Com.Pl., 62 
Montg.Co. 310—Appeal of Vallcentl, 
Com.Pl., 94 Pittsb.Leg.J. 439—Ap¬ 
peal of Atlantic Refining Co., Com. 
PL, 66 York Leg.Rec. 81. 

EMl.-^oflan V. Zoning Bd. of Revlew 
of City of Providence, 98 A.2d 843, 
81 RI. 112—Petrarca v. Zoning Bd. 
of Review of City of Warwick, 80 
A.2d 156, 78 RI. 130—^Abbott v. 
Zoning Bd. of Review of City of 
Warwick, 79 A.2d 620, 78 RI. 84— 
Kent V. Zoning Bd. of Review of 
Town of Barrington, 68 A.2d 623, 
74 RI. 89—Plske v. Zoning Bd. of 
Review of Town of East Provi¬ 
dence, 50 A.2d 65, 72 RI. 217, re- 
hearing denied 60 A.2d 779, 72 RI. 
217—^Robinson v. Town Council of 
Narragansett, 199 A. 308, 60 RI. 
422. 

S.C.—^Hodge V. PoUock, 76 SJE3.2d 752, 
223 S.C. 342. 

Wis.—State ex rei. Schleck v. Zoning 
Bd. of Appeais, City of Madison, 
35 N.W.2d 312, 264 Wis. 42. 

43 C.J. p 356 note 23. 

Meaning of term 

(1) “Abuse of dlscretion” means 
action that is arbitrary or unrea- 
sonable, such as in opposltion to the 
intent and policy of the zoning stat¬ 
ute and ordinance as applied to the 
circumstances. 

N.J.—^Potts V. Board of Adjustment 
of Borough of Princeton, 43 A.2d 
850, 133 N.J.Law 230. 

(2) Phrase “arbitrary or capri- 
cious" has no opprobrious connota- 
tion, but in technical legal signid- 
cance means an administrative action 
not supported by evidence or lacking 
a rational basis. 

D.C.—0’Boyle v. Coe, D.C., 166 F. 
Supp. 581. 

IToreasoiiable oonditioiui 

Courts have power to set a.side 
such restrictions or condltions im- 
posed by board as are unreasonable 
or arbitrary. 


of discretion.61 \ The court will r 

Ky.—Selligman v. Western & South¬ 
ern Life Ins. Co., 126 S.W.2d 419, 
277 Ky. 661. 

Foor exerclse of disoretioiL 

Where there is power in a zoning 
ordinance to grant a variance and 
there ia an absence of corruption, 
caprice and unreason, the court, al- 
though conscious that the exercise 
of dlscretion was not up to the usual 
good Standard, must bow to the de- 
termination of the administrative 
branch of the govemment 
N.Y.—^Hannlgan v. Murdock, 47 N.Y. 
S.2d 856. 

Only reasonable coxloIusIoil 

On appeal from order of city board 
of zoning appeais granting permis- 
sion to extend store building in busi- 
ness zone Into adjacent residential 
zone, trial court could direct Judg- 
ment for appellants only if sole rea¬ 
sonable conclusion from facts found 
by court and assumed to be before 
board would be that extension should 
not have been granted. 

Conn.—^Bishop v. Board of Zoning Ap¬ 
peais of City of New Haven, 63 A. 
2d 659, 133 Conn. 614. 

51. Conn.—^Abramson v. Zoning Bd. 
of Appeais of Town of Westport, 
120 A.2d 827, 143 Conn. 211—Par- 
sons V. Board of Zoning Appeais 
of City of New Haven, 99 A.2d 149, 
140 Conn. 290—Celentano v. Zoning 
Bd. of Appeais of City of Hartford, 
73 A.2d 101, 136 Conn. 584—Berk- 
man v. Board of Appeais on Zoning 
of City of Bridgeport, 64 A.2d 875, 
135 Conn. 393—Blake v. Board of 
- Appeais of City of Hartford, 169 
A. 195, 117 Conn. 627. 

Ind.—^Board of Zoning Appeais of 
City of Indianapolis v. Wheaton, 
76 N.E.2d 597, 118 Ind.App. 38— 
Keeling v. Board of Zoning Ap¬ 
peais of City of Indianapolis, 69 
■ N.E.2d 613, 117 Ind.App. 314. 

N.J.—Tomko v. Vissers, 121 A.2d 502, 
21 N.J. 226—Rexon v. Board of Ad¬ 
justment of Borough of Haddon- 
fleld, 89 A,2d 233, 10 N.J. 1. 

Grlmley v. Village of Ridgewood, 
133 A.2d 649, 45 N.J.Supcr. 674— 
Herman v. Board of Adjustment of 
Parsippany-Troy Hilis Tp., Morris 
County, 102 A.2d 73, 29 N.J.Super. 
164—^Brandt v. Zoning Bd. of Ad¬ 
justment of Mount Holly Tp., 84 
A.2d 18, 16 N.J.Super. 113. 

N.Y.—Del Vecchio v. Tuomey, 130 N. 
Y.S.2d 481, 283 App.Dlv. 965, affirm- 
ed 125 N.E.2d 107, 308 N.Y. 749, re- 
argument denied 126 N.E.2d 174, 
308 N.Y 834 

McNeice v. Richter, 88 N.Y.S.2d 
781—Court Boulevard v. Board of 
Standards and Appeais of City of 
New York, 72 N.Y.S.2d 753. 

Pa.—^Moyerlan v. Glanzberg, 138 A.2d 
681, 391 Pa. 387—Richman v. Phila¬ 
delphia Zoning Bd. of Adjustment, 
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3 t substitute its judgment for that 

137 A.2d 280, 891 Pa. 254—Applica¬ 
tion for Certlfloate of Occupancy 
600 Paxinosa Avenue, Easton, 66 A. 
2d 225, 362 Pa. 116—Berman v. Ex- 
ley, 60 A.2d 199, 355 Pa. 416. 

Appeal of Sloan, Com.Pl., 30 Del. 
Co. 555—Appeal of Livingston 
Apts., Inc., Com.Pl., 26 Leh.L.J. 575 
—In re Application for Certiflcate 
of Occupancy, Com.Pl., 32 North.Co. 
31 —^Appeal of Sukits, Com.Pl., 86 
Pittsb.Leg.J. 481. 

Tex.—Driskell v. Board of Adjust¬ 
ment, Civ.App., 196 S.W.2d 594, re- 
fused no reversible error. 

Other statement of mle 

On judicial review of local zoning 
board's making or refusal of recom- 
mendation of variance from local zon¬ 
ing ordinance to local governing body 
Question is never what court would 
have done in circumstances, but 
whether zoning board abused its au- 
thority or departed from law. 

N.J.—Cummins v. Board of Adjust¬ 
ment of Borough of Leonia, Bergen 
County, 121 A.2d 405, 39 N.J.Super. 
452. 

DuiTiiry dependent on nature of deoi- 
sion 

(1) Where the variance is denied, 
the only Question for the court is 
whether the petitioner has been ille- 
gally oppressed. 

N.Y.—Reed v. Board of Standards 
and Appeais of City of New York, 
174 N.E. 301, 256 N.Y. 126. 

In re Cosden, 64 N.Y.S.2d 37, af- 
nrmed 63 N.Y.S.2d 640, 270 App.Dlv. 
1018. 

(2) Where the variance is gmnted, 
the only quo.stion is the power of the 
board to grant the appliration. 

N.Y.—Iteed v. Board of Standards 
and Appeais of City of New York, 
174 N.E. 301, 255 N.Y. 126. 

Hickox V. Grlllln, 79 N,y.S.2d 193. 
274 App.Div. 792, reversed on other 
grounds 83 N,B.2d 836, 298 N.Y. 
365. 

(3) Where court deelded that 
granting of zoning variance on im- 
position of condition.s was an ultra 
vires act on pnrt of municlpality, 
and consequently rcsolution permit- 
ting erectlon of a commercial lahora- 
tory thereon was illegal and vtdd, it 
was unneccssary for court to Inspect 
property, to discuas physical «ur- 
roundings of property or fact that 
area north of premiaes was zoned for 
commercial use, or that a commercial 
use was bcing carried on just West of 
property in question, 

N.J.—^V. P. Zahodiakin Engineering 
Corp. v. Zoning (Jrdinance Hd. of 
Adju.stment of City of Summit, 82 
A.2d 493, 14 N.J.Super. 637, afllrmed 
86 A.2d 127, 8 N.J. 386. 

Xssaes held not jboivolved 
N.Y.—Smith V. Hartman, 144 N.Y.S. 
2d 13. 208 Misc. 880. 
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terminatdon of the board are shown to be arbitrary 
and contrary to the weight of the evidence, in which 
case the court may and should make its own rul- 
ing.55 Where a zoning board erred in its applica- 
tion of law in denying a variance, the court on ap- 
peal properly considered the matter on the nierits.56 


Under some statutes, the scope of inquiry on appeal 
is the same as before the board of adjustment.57 

In particular cases, it has been held, on judicial 
review of the administrative proceedings and deci- 
sion, that the board or officer did not abuse its or 
his discretion in granting a variance,5® or in refus- 


In way of carryin§r out striet letterl 
of ordinance, fallure of board of zon- 
Ingr appeals in varying ordinance ex- 
pressly to flnd practical difilcultles 
or unnecessary hardshlps would not 
afCect judgment of trial court flnd- 
Ingr practical difilculty and unneces¬ 
sary hardship if facts supported 
such a conclusion. 

Conn.—Stavola v. Bulkeley, 56 A.2d 
645, 134 Conn. 186. 

Sapplemental findinfirs 
Where parties challengring board 
of adjustmenfs determinatlon that 
variance should be granted had at 
no time objected to board’s flling 
supplexnental flndlngs months after 
granting of variance, and after in- 
stitution of actlon challenging grant; 
and where supplemental flndings did 
not impair any rlghts of objectors 
but would enable court to deal with 
main issues directly and at once, 
supplemental flndings would be giv- 
en same effect as though they had 
been part of board’s original action. 
N.T.—Tzeses v. Board of Trustees of 
Village of South Orange, 91 A.2d 
588. 22 N.J.Super. 45. 

55. Pa—^Perelman v. Board of Ad- 
justment of Borough of Yeadon^ 18 
A2d 438, 144 PaSuper. 5. 

Other statemMit of rule 
If it should be made to appear that 
evidence on which board of zoning 
appeals acted was devoid of proba¬ 
tive value, that quantum of legiti- 
mate evidence was so proportionate- 
ly meager as to lead to conviction 
that finding does not rest on a ra- 
tional basis, or that resuit of hear- 
ing must have been substantially in- 
fluenced by improper considerations, 
order will be set asida 
Ind.—^Board of Zoning Appeals of 
City of Mishawaka v. School City 
of Mishawaka, App., 145 N.E.2d 
302. 

56. Pa.—^Doollug’s Windy BIU v, 
Zoning Bd. of Adjustment of 
Springfield Tp., 89 A2d 506, 371 
Pa. 290—^Appeal of Xilndquist, 73 
A2d 378, 364 Pa. 561. 

Steele v. Lower Moreland Tp., 
Com.PL, 71 Montg.Co. 156. 

57. Ala.—^Nelson v. Donaldson, 50 
So.2d 244, 255 Ala. 7$. 

58. Cal.—^Bradbeer v. England, 232 
P.2d 808, 104 CA.2d 704. 

Colo,—^Board of Adjustment of City 
and County of Denver v, Handley, 
.. 95 P.2d 823, 105 Colo. 180. 


Conn.—Goldreyer v. Board of Zoning 
Appeals of City of Bridgeport, 136 
A.2d 789, 144 Conn. 641—Fiorilla 
V. Zoning Bd. of Appeals of City of 
Norwalk, 129 A.2d 619, 144 Conn. 
276—^Devaney v. Board of Zoning 
Appeals of City of New Haven, 122 
A2d 303, 143 Conn. 322. 

Qa.—^MeCord v. Ed Bond & Condon 
Co.. 165 S.E. 590, 175 Ga. 667, 86 
ALi.R. 703. 

111.—^Rector v. Board of Appeals Un¬ 
der Zoning Ordinance of City of 
Danville, 95 N.E.2d 99, 342 111. 
App, 51—^Lucas v. Hamllton, 259 
I11.APP. 148. 

Ky.—Stout V. Jenkins, 268 S.W.2d 
643—^Thomson v. Tafel, 218 S.W.2d 
977, 309 Ky. 763—Bosworth v. City 
of Lexington, 125 S.W.2d 995, 277 
Ky. 90. 

N.T.—^Application of Central Queens 
Allied Givic Council, 146 N.T.S.2d 
163, 208 Misc. 809—Griest v. Hoo- 
ey. 128 N.Y.S.2d 341, 205 Misc. 396. 

Marks v. Board of Zoning Ap¬ 
peals of City of Dunkirk, 164 N. 
Y.S.2d 118. 

Okl.—Scheutz v. Dossey Lumber Co., 
168 P.2d 720, 195 OkL 439. 

Pa.—^Moverlan v. Glanzberg, 138 A.2d 
681, 391 Pa. 387—^Appeal of Bor- 
den, 87 A2d 465, 369 Pa. 517— 
Appeal of Elkins Park Imp. Ass’n, 
64 A.2d 783, 361 Pa. 322—Triolo 
V. Exley, 67 A.2d 878, 358 Pa. 555. 

Rorer v. Zoning Bd. of Adjust¬ 
ment, 6 Pa.Dist & Co.2d 615, 48 
Mun.Ij.R. 15—^Steppler v. Board of 
Adjustment of Radnor Tp„ 5 Pa. 
Dist. & Co.2d 8, 42 Del.Co. 341— 
Staples V. McShain, 70 Pa.Dist. & 
Co. 666—Appeal of Grant, 60 Pa, 
Dist. & Co. 340. 

Pasquino v. Keatlng, Com.Pl., 3 
Bucks Co. 302, 68 York Leg.Rec. 
37—^Board of Adjustment of Sus- 
quehanna Tp. v. Procasco, Com. 
Pl., 69 Dauph.Co. 204—^Appeal of 
Siddall, Com.Pl., 44 Del.Co. 293, ex- 
ceptlons dismissed 45 Del.Co. 38— 
Garro v. Board of Adjustment of 
Upper Darby Tp., Com.Pl., 43 Del. 
Co. 216—Appeal of Hutchinson, 
Com.Pl,, 39 DeLCo. 264—^Korylarz 
V. Zoning Bd. of Adjustment of 
Clifton Helghts, Com.Pl., 38 Del. 
Co. 435—^Hutchinson v. Board of 
Adjustment of Marple Tp., Com. 
PL, 38 DeLCo. 311—^Boyer v. Zon¬ 
ing Bd., Com.PL, 27 Leh.L..J. 272— 
Appeal of Rorer, Com.PL, 72 
Montg.Co. 68—Staley v. Lower 
Merion Tp„ Com.Pl., 69 Montg.Co. 

j 407—Jeftrey v. Cheltenham Tp„ 
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Com.Pl., 68 Montg.Co. 312—^Borden 
V. Cheltenham Tp., Com.Pl., 67 
Montg.Co. 72—Grant v. Abington 
Tp., Com.Pl., 63 Montg.Co. 214— 
Appeal of Landes, Com.Pl., 58 
Montg.Co. 396—Appeal of Houlden. 
Com.Pl., 86 Pittsb.Leg.J. 115— 
Appeal of Steinmark, Com.Pl., 86 
Pittsb.Leg.J. 86. 

R. I.—Guenther v. Zoning Bd. of Re¬ 
view of City of Warwick, 125 A.2d 
214—Messinger v. Zoning Bd. of 
Review of Town of East Provi- 
dence, 99 A.2d 865, 81 R.I. 159— 
Woodbury v. Zoning Bd. of Review 
of City of Warwick, 82 A.2d 164. 
78 R.I. 319—Petrarca v. Zoning Bd. 
of Review of City of Warwick, 80 
A2d 166, 78 R.I. 130—Harrison v. 
Zoning Bd. of Review of City of 
Pawtucket, 59 A.2d 361, 74 R.I. 
135. 

S. C.—Stevenson v. Board of Adjust¬ 
ment of City of Charleston, 96 S.E. 
2d 456, 230 S.C. 440. 

Tex.—Preeman v. Board of Adjust¬ 
ment of City of San Antonio, Civ. 
App., 230 S.W.2d 387—Driskell v. 
Board of Adjustment, Clv.App., 195 
S.W.2d 694. 

Sale of liquor 

Where property on which appli- 
cants had conducted a restaurant 
with a liquor permit had been con- 
demned by City wilhout appllcanls’ 
fault, actlon of City zoning board of 
appeals in granting applicatlon for 
a waiver of zoning regulations ri- 
specting uso of buildings for sale of 
liquor 80 as to permit applicants to 
resume buslness at another place 
was not arbitrary or unrcasonable. 
Conn.—^Nielsen v, Board of Appeals 
on Zoning of City of Bridgeport, 
27 A.2d 392, 129 Conn. 286. 

Bestauxaut 

Board of adjustments held author- 
ized, under ordinance givlng board 
power to relnx or vary effect of zon¬ 
ing ordinance, to grant temporury 
permit to restaunint owner to re- 
place frame butldlng with brick 
bullding In residential dlstrict, where 
property was In midst of buaineH.s 
dlstrict when zoning ordinance was 
adopted, and it wa» shown that re- 
fusal would Work undue hardship on 
owner, that public would not sufCer 
and that spirit of zoning ordinance 
could stili be enforced. 

Pia.—Tau Alpha Holding Corpora¬ 
tion V. Board of Adjustments of 
City of GainesvUIe, 171 So, 810, 
126 Fla. 868. 
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ing a variance;S9 while under the facts and cir- i zoning board or officer abused its or his discretion 
cumstances of other cases, it has been held that the | in granting a variance,®® or in denying or revoking 


59. Ala.—Marshall v. City of Mobile, 
35 So.2d 553, 250 Ala. 646. 

Ark.—City of Little Rock v. Conner- 
ly, 268 S.W.2d 881, 222 Ark. 96. 

Conn.—Longo v. Board of Zoning Ap- 
peals of Town of Milford, 122 A. 
2d 784, 143 Conn. 396—Isdale v. 
Town Plan and Zoning Commisslon 
of Town of Orange, 107 A.2d 267, 
141 Conn. 609—^De Pelice v. Zoning 
Board of Appeals of Town of East 
Haven, 32 A.2d 636, 130 Conn. 156, 
147 A.L.R. 161—Benson v. Zoning 
Board of Appeals of City of Hart¬ 
ford, 27 A.2d 389, 129 Conn. 280— 
First Nat Bank & Tnist Co. of 
Port Chester, N. T., v. Zoning 
Board of Appeals of Greenwich, 
10 A.2d 691, 126 Conn. 228—Green¬ 
wich Gas Co. V. Tuthill, 166 A. 850, 
113 Conn. 684. 

Del.—^Appeal of Blackstone, 190 A. 
697, 8 W.W.Harr. 230. 

Ga.—Cheek v. White. 61 S.E.2d 465, 
78 Ga.App. 177. 

Ind.—0'Connor v. Overall Laundry, 
183 N.B. 134, 98 Ind.App. 29. 

Ky.—^Moore v. City of Lexington, 218 
S.W.2d 7, 309 Ky, 671—Smith v. 
Selligman, 109 S.W.2d 14, 270 Ky. 
69. 

N.J.—Monmouth Lumber Co. v. 

Ocean Tp., 87 A.2d 9, 9 N.J. 64—V. 
F. Zahodiakin Engineering Corp. 
V. Zoning Bd. of Adjustment of 
City of Summit, 86 A.2d 127, 8 N. 

J. 386—Homo BuUders Ass’n of 
Northern N. J. v. Borough of Par¬ 
amus, 81 A.2d 763, 7 N.J. 336—Na¬ 
tional Housc & Parras Ass'n v. 
Board of Adjustmont of Borough 
of Oakland, 65 A.2d 618, 2 N.J. 11. 

Zahn V. Board of Adjustment of 
City of Newark, 133 A.2d 358, 45 
N.J.Supcr. 516—^ArUolino v. Board 
of Adjustment of Borough of Plor- 
ham Park, Morris Counly, 126 A.2d 
643, 41 N.J.Supor. 682—Shipmnn v. 
Town of Montclair, 84 A.2d 652, 16 
N.J.Super. 365—Brandt v. Zoning 
Bd. of Adjustment of Mount Holly 
Tp., 84 A.2d 18, 16 N.J.Supcr. 113— 
Socrbo V. Board of Adjustmont of 
Jorsey City, 67 A,2d 472, 4 N.J.Su¬ 
por. 409. 

Slegel V. Board of Adjustment 
of City of Newark. 60 A.2d 626, 137 
N.J.Lttw 423—Garden Viow Homes 
V. Board of Adjustment of City of 
PiiHsaic, 67 A.2d 677. 137 N.J.Law 
44—Visco V. City of Plninflold, 67 
A.2d 490, 136 N.J.Law 659—Mingo 
Holding Co, v, Town of Htirrison, 
48 A.2d 919—Montgomery Engi- 
necring Co. v. Jersey City, 48 A.2d 
643, 134 N.J.Law 414—Dubln v. 
Wich. 200 A. 751, 120 N.J.Law 469. 

N.y. —People ex rei. Hudson-Harlom 
Vallcy Titio & Mortgage Co. v. 
Walker, 26 N.B.2d 962, 282 N.T. 
400. 
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Cusberth v. Board of Standards 
& Appeals of New York City, 83 
N.T.S.2d 268, 274 App.Div. 912— 
Ernst V. Board of Appeals on Zon¬ 
ing of City of New Rochelle, 79 
N.Y.S.2d 798, 274 App.Div. 809, 

afflrmed 84 N.E.2d 144, 298 N.Y. 
831. 

Holy Sepulchre Cemetery v. 
Board of Appeals of Town of 
Greece, Monroe County, $0 N.Y.S.2d 
750, 187 Mlsc. 33. 

Delyanis v. Cooper, 76 N.Y.S.2d 
761, affirmed Application of Del¬ 
yanis, 74 N.Y.S.2d 912, 272 App.Div. 
1026, appeal denied 75 N.Y.S.2d 302. 
272 App.Div. 1062, appeal dismissed 
77 N.E.2d 794. 297 N.Y. 782—In re 
Pein, 67 N.T.S.2d 218, affirmed Pein 
V. Murdock, 72 N.Y.S.2d 264, 272 
App.Div. 819. 

Pa.—Swade v. Zoning Bd. of Adjust¬ 
ment of Sprlngfield Tp., 140 A.2d 
597—South Philadelphia Dressed 
Beef Co. v. Zoning Bd. of Adjust¬ 
ment. 137 A.2d 270. 391 Pa. 111— 
Smolow V. City of Philadelphia 
Zoning Bd. of Adjustment, 137 A. 
2d 251, 391 Pa. 71—Sears, Roebuck 
& Co. V. Power, 134 A.2d 659, 390 
Pa. 206—^Appeal of Volpe, 121 A. 
2d 97, 384 Pa. 374—Appeal of Dun- 
lap, 87 A.2d 299. 370 Pa. 31—Ber- 
man v. Exley, 60 A.2d 199, 365 Pa. 
416—^Kurman v. Zoning Bd. of Ad¬ 
justment of City of Philadelphia, 
40 A.2d 381, 351 Pa. 247—Appeal 
of Kerr, 144 A. 81, 294 Pa, 246. 

Appeal of Kerr, 11 Pa.Dist. & Co. 
2d 321, 44 Del.Co. 68, 49 Mun.L.R. 
23—Hewlett v. Zoning Bd. of Ad¬ 
justment, 8 Pa.Dist. & Co.2d 75, 49 
Mun.L.R. 67—^Angert v. Zoning Bd. 
of Adjustment, 86 Pa.Dist & Co. 
682. 

Baronoif v. Zoning Bd. of Ad¬ 
justment, Com.Pl., 4 Bucks Co. 277, 
reversed on othor grounds 122 A. 
2d 65, 385 Pa. 110—Appeal of Wag- 
er, Com,Pl.. 42 Del.Co. 90—Worri- 
low V. Bd, of Adjustment of 
SppingflQld Tp., 37 DoLCo. 269. 42 
Mun.L.IL 118—^Taraborrelli v, Ly- 
ons, Com.Pl., 37 DeLCo. 90—Clino 
v. Nother Provldence Tp, Board of 
Adjustment, Com,Pl., 33 Del.Co. 293 
—^Appt*al of Mayer, Com.Pl,, 3 Ly- 
coming 305—^Whlto v. Lower More- 
land Tp. Bd. of Adjustment, Com. 
Pl., 73 Montg.Co. 65—^Appeal of 
Volpl, Com.Pl., 73 Montg.Co. 217, 
71 York Leg.Rec. 27—Dachino v. 
Plymouth Tp., Com.PI., 70 Montg. 
Co. 198—Schmltz v. Abington Tp., 
Com.Pl., 68 Montg.Co. 267—^Appeal 
of Pelice, Com.Pl., 66 Montg.Co. 62 
—Appeal of Ricca, Com.Pl., 66 
Montg.Co. 32—^In re Application for 
Cortiflcate of Occupancy, Com.Pl., 
32 North.Co. 31. 

R.L— Tripp V. Zoning Bd. of Review 
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of City of Pawtucket, 123 A.2d 144 
—^R. D*Ordine & Son v. Zoning Bd. 
of Review of Town of East Provi- 
dence, 90 A.2d 416, 79 R.I. 489— 
Sweck V. Zoning Bd. of Review of 
North Kingstown, 72 A.2d 679, 77 
R.I. 8—Garreau v. Board of Review 
of City of Newport, 63 A.2d 214, 
76 R.I. 44—^D’Acchioli v. Zoning 
Bd. of Review of City of Cranston, 
60 A.2d 707, 74 R.I. 827. 

Tex.—^Toung v. City of Abilene, Civ. 
App., 195 S.W.2d 838, refused no 
reversible error. 

Wis.—State ex rei. Schleck v. Zon¬ 
ing Bd. of Appeals, City of Madi- 
son, 35 N.W.2d 312, 254 Wis. 42. 
AotiLon as to other property 
Mere fact that variances afCecting 
other property in area had been 
granted by board of standards and 
appeals would not entitle property 
owner whose petition for variance 
had been denied to order annulling 
board's determination on ground that 
it was arbltrary and discriminatory. 
N.Y.—Rosenberg v. Murdock, 139 
N.Y.S.2d 468. 

60. Conn.—^Del Buono v. Board of 
Zoning Appeals of Town of Strat- 
ford, 124 A.2d 916, 143 Conn. 673— 
Cohen v. Board of Appeals on Zon¬ 
ing of City of Bridgeport, 94 A. 
2d 793, 139 Conn. 450—Celentano 
V. Zoning Bd. of Appeals of City 
of Hartford, 73 A.2d 101, 136 Conn. 
684—^Delaney v. Zoning Bd. of Ap¬ 
peals of City of Hartford, 56 A.2d 
647, 134 Conn. 240—Devaney v. 
Board of Zoning Appeals of City 
of New Haven, 45 A.2d 828, 132 
Conn. 637. 

lowa.—^Zimmerman v. 0’Meara, 246 
N.W. 716, 215 lowa 1140. 

N.J.—Morlarty v. Pozner, 121 A.2d 
627, 21 N.J. 199. 

Lacey v. Zoning Bd. of Adjust¬ 
ment of Hamilton Tp., Mercer 
County, 67 A.2d 466, 4 N.J.Supor. 
422—Giordano v. City Commisslon 
of City of Newark, 64 A.2<1 462, 2 
N.J.Super. 46, aillrmed 67 A.2d 464, 
2 N.J. 686. 

N.Y.—Clark v. Board of Zoning Ap¬ 
peals of Town of Hempstead, 92 N. 

K. 2d 003, 301 N.Y. 86, motion de- 
niod 96 N.B.2d 44, 301 N.Y. 681, 
certiorari denied Board of Zoning 
Appeals of Town of Hempstead v. 
Clark, 71 S.Ct 498, 340 U.S. 933, 96 

L. Ed. 673. 

Woltman v. Murdock, 168 N.Y.S. 
2d 572, 8 Misc.2d 960—Sherwood 
Realty Corp. v. Periola, 82 N.Y.S.2d 
606, 193 Misc. 194. 

Ohio.—^Nelthamer v, Heyer, 177 N.E. 

926, 39 Ohio App. 532. 

Pa.—^Kovaes v, Board of Adjustment 
of Ross Tp., 96 A.2d 350, 173 Pa. 
Super. 66—^Appeal of Junge, 89 Pa. 
Super. 648. 
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a variance.®! 

Matfers not properly presented for review. On 
review of a decision with respect to an application 
for a variance or exception, the reviewing court 
will not consider or determine extraneous questions 
or issues not presented to the board or properly 
brought up for review.^2 Where a landowner had 


merely sought a temporary permit for a certain use 
of his property rather tiban a variance, and the 
administrative body never rendered a decision on the 
issue of variance, that issue is not before the court 
notwithstanding the stipulation of the parties that 
the court might consider an application for a vari¬ 
ance to have been made and denied by the adminis¬ 
trative body.®3 


Frabotta v, Zoning Bd. of Ad- 
Justment, 6 Pa.Dist. & Co.2d 400, 
14 Law.KJ. 134-~Straessle v. Phil¬ 
adelphia Zoning Bd. of Adjustment, 
71 Pa.Dist. & Co. 266. 

Appeal of De iter, Com.Pl., 58 
ljack.Jur. 85—^Appeal of Bowtiuch, 
Com.Pl., 49 Lack.Jur. 210—^Perslng 
V, Zoning Bd., Com.Pl., 24 Leh.Li. 
J. 194—^Appeal of Becker, Com.Pl., 
68 York Leg.Rec. 174. 

II.I.—^Adams v. Zoning Bd. of Review 
of City of Providence, 135 A.2d 357 
^Ilarte v. Zoning Bd. of Review of 
City of Cranston, 91 A.2d 33, 80 
R.I. 43—^Allan v. Zoning Bd. of 
Review of City of Warwick, 89 A. 
2d 364, 79 R.I. 413—Abbott v. Zon¬ 
ing Bd. of Review of City of War¬ 
wick. 79 A.2d 620, 78 R.I. 84— 
Strauss v. Zoning Bd. of Review of 
City of Warwick, 48 A.2d 349, 72 

R. I. 107. 

61- Cal.—Saks & Co. v. City of Bev- 
erly Hilis, 237 P.2d 82, 107 C.A2d 
260. 

Colo.—^Bohn V. Board of Adjustment 
of City and County of Denver, 271 
P.2d 1061, 129 Colo. 639—Hedg- 
cock V. People ex rei. Arden Realty 
& Investment Co., 57 P.2d 891, 98 
Colo. 522. 

Md.—Montgomery County v. Mer- 
lands Club, Inc., 96 A,2d 261, 202 
Wd. 279. 

N,J.—Home Puel Oil Co. of Ridge- 
wood V. Board of Adjustment of 
Borough of Glen Rock, Bergen 
County, 68 A.2d 412, 5 H.J.Super. 
63. 

Schaible v. Board of Adjustment, 
49 A.2d 60, 134 N.J.Law 473— 
Lumpkin v. Township Committee 
of Bernards Tp., 48 A.2d 798, 134 
N.J.Law 428, motion granted 49 A. 
2d 236, 134 N.J.Law 631—Hann v. 
Borough of Sea Girt, 46 A.2d 47, 
134 N.J.Law 74. 

Karam v. Wolfe, 26 A.2d 873, 20 
N.J.Misc. 368, aihrmed 30 A.2d 286, 
129 N.J.Law 441. 

N.Y.—^Diocese of Rochester v. Plan- 
nlng Bd. of Town of Brighton, 136 
N.E.2d 827, 1 N.Y.2d 608, 154 N.Y. 

S. 2d 849. 

Application of Graham, 165 N.Y. 
S.2d 154, 7 Misc.2d 34. 

Gruen v. Simpson, 153 N.Y.S.2d 
287, afflrmed 161 N.T.S.2d 843— 
Goldberg v. Mackreth, 142 N.Y.S.2d 
281—Wuttke V. Kramer, 140 N.T.S. 
2d 214—^Rosenberg v. Murdock, 139 
N.Y.S.2d 468—^Northport Water 


Works Co. V. Carll, 133 N.T.S.2d 
869—^Anderson v. Board of Stand- 
ards and Appeals, 82 N.Y.S.2d 206. 

Pa.—Appeal of 0’Hara, 131 A.2d 687, 
389 Pa. 35—^In re Blanarik, 100 A. 
2d 58, 375 Pa. 209—^Appeal of Craw- 
ford, 67 A.2d 862, 358 Pa. 636. 

Root V. City of Brie Zoning Bd. 
of Appeals, 118 A.2d 297, 180 Pa.Su- 
per. 38. 

First Pa. Banking and Trust Co. 
V. Zoning Bd. of Adjustment, 6 Pa. 
Dist. Sc Co.2d 688—Koelle-Green- 
wood Co. V. Zoning Bd. of Adjust¬ 
ment, 5 Pa.Dist. & Co.2d 267—Lev- 
inson V. Power, 3 Pa.Dist. & Co.2d 
170—^Appeal of North Bnd Pire 
Company No. 1, 86 Pa.Dist. & Co. 
287, 69 Montg.Co. 46—^Reed v. Bor¬ 
ough of North Wales, 83 Pa.Dist. 
& Co. 69, 68 Montg.Co. 196—Sun- 
nybrook Inc. v. Upper Dublin Tp., 
69 Pa.Dist & Co. 344, 65 Montg. 
Co. 233. 

Miller v. Zoning Bd. of Middle- 
town Tp., Coin.Pl., 2 Bucks Co. 237 
—^Phillips V. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 1 Bucks Co. 25— 
Aldan Memorial Home As8*n v. 
Sauers, Com.Pl., 44 Del.Co. 126— 
Appeal of Associated Contractors, 
Inc., Com.Pl., 44 Del.Co. 105, ex- 
ceptions dismissed 44 Del.Co. 205 
—^Appeal of Rolling Green Golf 
Club, Com.Pl., 39 Del.Co. 249, afflrm¬ 
ed 97 A.2d 523, 374 Pa. 450—Moy- 
erman v. Zoning Bd. of Adjustment 
of Clifton Heights, Com.Pl., 39 Del. 
Co. 87—^Appeal of Lutz, Com.Pl., 37 
Del.Co. 280—^McConaghy's v. Hav- 
erford Tp. Board of Adjustment 
Ordinance, Com.Pl., 31 Del.Co. 120 
—^Plichter v. Cheltenham Tp. Board 
of Adjustment, Com.Pl., 72 Montg. 
Co. 479—Logan Square, Inc. v. Nor- 
ristown Borough Bd. of Adjust¬ 
ment, Com.Pl., 72 Montg.Co. 79— 
Benner v. Upper Dublin Tp. Bd. of 
Adjustment, 71 Montg.Co. 371, ex- 
ceptions overruled 6 Pa.DIst & Co. 
2d 10—Steele v. Lower Moreland 
Tp., Com.PL, 71 Montg.Co. 166— 
Congregation Adath Jeshurun v. 
Cheltenham Tp., Com.Pl., 70 Montg. 
Co. 345—Cohen v. Cheltenham Tp., 
Com.Pl., 69 Montg.Co. 299—^Appeal 
of Janke, Com.Pl., 69 Montg.Co. 87 
—Appeal of TMCA, Com.Pl., 68 
Montg.Co. 175—^Nugent v. White- 
marsh Tp., Com.Pl., 68 Montg.Co. 
98—Appeal of Berg, Com.Pl., 66 
Montg.Co. 194—Appeal of Lind- 
auist, Com.Pl., 66 Montg.Co. 27, af- 
firmed 73 A,2d 378, 364 Pa. 661— 
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Carlson v. Abington Tp. Board of 
Adjustment, Com.Pl., 65 Montg.Co. 
242—Petition of Stott, Com.Pl., 58 
Montg.Co. 372—Case of Sacred 
Heart Hospital, Com.Pl., 58 Montg. 
Co. 123—Scherger v. Zoning Bd. of 
Adjustment of Penn Tp., Pa.Co., 
103 Pittsb.Leg.J. 397. 

R.I.—^Lamothe v. Zoning Bd. of Re¬ 
view of Town of Cumberland, 98 A. 
2d 918, 81 R.I. 96. 

Incorreot legal premise 
Where action of county zoning 
board of appeals in denying appli¬ 
cation for exception under county 
zoning ordinance was based on in- 
correct legal premise and was un- 
supported by substantial evidence, 
if any, action was arbitrary and ca- 
pricious in a legal sense, and so in- 
valid, and could be set asidc by court. 
Md.—^Montgomery County v. Mer- 
lands Club, Inc., 96 A.2d 261, 202 
Md. 279. 

Outdoor sign 

Determination of township board 
of adjustment, denying application 
by Corporation, engaged in business 
of renting advertising space on out¬ 
door billboards owned by it, for per- 
mission to erect two outdoor adver¬ 
tising billboard signs on its lot in 
business district, was improper as 
arbitrary and capriclous, 

N.J.—United Advertising Corp. v. 
Board of Adjustment of Maplewood 
Tp., 5$ A.2d 406, 136 N.J.Law 336. 

62. Conn.—^Mitcheil Land Co. v. 
Planning and Zoning Bd. of Ap¬ 
peals of Town of Greenwich. 102 
A2d 316, 140 Conn. 627. 

N.H.—Gelinas v. City of Portsmouth, 
85 A.2d 896, 97 N.H. 248. 

N.Y.—^Hickox V. Griffln, 83 N.E.2d 
836, 298 N.Y. 365. 

Holy Sepulchre Cemetery v. 
Board of Appeals of Town of 
Greece, Monroe County, 60 N.Y.S. 
2d 760, 271 App.Dlv. 33. 

XTnswoxn witnesses 
Though record in procecding for 
review of resolution, whereby Zoning 
Board of Appeals had granted a vari¬ 
ance, disclosed that none of wit- 
nesses had been sworn, revlewing 
court wouid not pass Judgment on 
omlssion where issue had not been 
raised. 

N.Y.—Gilbert v. Stevens, 135 N.Y.S. 
2d 367, 284 App.Div. 1016. 

63- N.Y.—Cunningham v. Planning 
Bd., 164 N.Y.S.2d 601, 4 A.D.2d 313. 
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§ 330 .-Decisions as to Motor Ve- 

hicle Service Stations and Garages 

On JudiciaI review of zoning decisions as to motor 
vehicle servIce stations and garages, the court wiil con¬ 
fine its consideration to the legality of the decision, and 
it will not disturb the action taken uniess it is under the 
circumstances unreasonable, arbitrary, or an abuse of 
discretion. 


On review of a decision with respect to an ap- 
plication for a Service station or garage permit or 
variance, the court may inquire into the legality of 
the decision but the decision appealed from will 
not be disturbed uniess it is under the circumstances 
unreasonable, arbitrary, or an abuse of discretion.®^ 


64. Conn.—^Watson v. Howard, 86 
A.2d 67, 138 Conn. 464. 

65. Ark.—City of Fordyce v. Dunn, 
220 S.W.2d 430, 215 Ark. 276. 

Cal.—Otis V. City of Los Angeles, 126 
P.2d 954, 52 C.A.2d 605. 

Conn.-—Atlantic Reflning Co. v. Zon¬ 
ing Bd. of Appeals of Town of Mil- 
ford, 111 A.2d 1, 142 Conn. 64— 
Wataon v. Howard, 86 A.2d 67, 138 
Conn. 464. 

Fla.—Broach v. Toung, 100 So.2d 411. 
Ky.—Selligman v. Western & South¬ 
ern Life Ins. Co.. 126 S.W.2d 419, 
277 Ky. 551. 

Md.—Ellicott V. Mayor and City 
Coiincil of Baltimore, 23 A.2d 649, 
ISO Md. 176. 

N.H.—Jndda v. Manchester, 121 A.2d 
803, 100 N.H. 150. 

N.J.—Long v. Scott, 133 A 767, 4 
N.J.MIac. 587. 

N.y.—Green Point Sav. Bank v. 
Board of Zoning Appeals of Town 
of Hfnu>.st(vid, 24 N.E,2d 319, 281 
N.Y. 534, appeal dismis.scd 60 S.Ct. 
719, 309 U.S. 633, 84 L.Ed. 990—■ 
People ox rei. ArHeekay Syndicate 
V. Murdock, 191 N.E. 871, 265 N.Y. 
158—Peoplo ex rei. Fordham Manor 
Reformed Church v. Walsh, 155 N. 
E. 575, 244 N.Y. 280. 

Sibok V. Siihm, 132 N.Y.S.2d 596 
—Hilton V. Board of Appeals of 
City of Geneva, 18 N.Y.S.2d 213. 
Chio.—Storier v. Hensley, 3 N.E.2d 
655, 52 Ohlo App. 282. 

Tex.—City of San Antonio v. Robert 
Thompson & t^o„ Civ.App., 23 S.W. 
2d 796, c«.se di.sniisa<*d llobort 
Thompson & Co. v. City of San 
Antonio, Com.App., 38 S.W.2d 784. 

Xiooation of ffasolihe station 
Tn appeal from action of board of 
town Hfleetmen in refusing to grant 
ct*rtirtcate of approval of location of 
ga.sollno station, is.sue before court 
W 11 .S whother board could rcasonably 
con<*lude tlwit prosenco of gasolino 
atatitm at location would unduly Im¬ 
perii .siifety of public. In view of 
statute providlng that certlftcate 
shall not bo lssm*d uniess it is found 
that proposed location will not im¬ 
perii safety of public. 

C<mn.--Gulf Oll Corp. v. Board of 
Selectmen of Town of Brookfleld, 
127 A.2d 48, 144 Conn. 61, 

Beniol held improper 
Conn.— Colonial Beacon Oil Co. v. 
Zoning Board of Appeals of City 
of Hartford, 23 A2d 161, 128 Conn. 
351. 


N.J.—Lehrer v. Board of Adjustment 
of City of Newark, 58 A.2d 265, 137 
N.J.Law 100. 

N.Y.—1525 Myrtle Ave. Realty Co. v. 
Murdock, 280 N.Y.S. 277, 245 App. 
Div. 749. 

Crone v. Town of Brlghton, 119 
N.Y.S.2d 877. 

Pa.—Petitlon of .Standard Invest- 
ments Corporation, 19 A2d 167, 341 
Pa. 129. 

Appeal of Standard Investments 
Corporation, 32 Berks Co. 257, af- 
flrmed Petitlon of Standard Invest¬ 
ments Corporation, 19 A.2d 167, 
341 Pa. 129—Tornetta v. White- 
marsh, Com.Pl., 65 Montg.Co. 49— 
Wunderle v. Board of Adjustment 
of Borough of Hatboro, Com.Pl., 62 
Montg.Co. 231. 

Denlal held not improper 

Conn.—Gulf Oil Corp. v. Board of 
Selectmen of Town of Brookfleld, 
127 A.2d 48. 144 Conn. 61—Mrowka 
v. Board of Zoning Appeals of 
Town of Plainville, 65 A.2d 909, 134 
Conn, 149. 

Md.—HofCman v. Mayor and City 
Oouncil of Baltimore, 51 A.2d 269, 
187 Md. 693—^Engle v. City’s Com’rs 
of Cambridge, 22 A.2d 922, 180 Md. 
82—^Kramer v. Mayor and City 
Council of Baltimore, 171 A 70, 
ICO Md. 324. 

Mich.—Austin v. Older, 278 N.W. 727, 
283 Mich. 667. 

N.J.—^Vornicro v. Board of Com’rs 
of City of Passnic, 45 A.2d 890, 134 
N.J.Law 71—Coriell v. Borough of 
Dunellen, 4 A.2d 396, 122 N.J.Law 
172, afllrmcjd 8 A.2d 576, 123 N.J. 
Law 264—Aschenbach v. Inhabit- 
ants of City of Plainfield, 3 A2d 
814, 121 N.J.Law 598, afllrmod 8 
A.2d 679, 123 N.J.Law 265—Frank- 
lin Sav. Institutlon of Newark v. 
City of Newark, 3 A2d 801, 121 N. 
J.Law 595—^Vogel v. Board of Ad¬ 
justment of Brldgewater Tp., 2 A. 
2d 180, 121 N.J.Law 236—Phillips 
Oil Oo. V. Munlclpal Council of 
City of CUfton. 197 A. 730, 120 N. 
J.Law 13—^Amon v. City of Rah- 
way, 190 A. 506, 117 N.J.Law 689. 

Essex Inv. Co. v, Board of Com’rs 
of City of Newark, 183 A. 478, 14 
N.J.Misc. 181. 

N.Y.—Goldonberg v. Walsh, 152 N.B. 
434, 242 N.Y. 576. 

Joyce V. Dobson, 8 N.Y.S.2d 768, 
265 App.Div. 348—^Dunne v. Walsh, 
256 N.Y.S. 119, 235 App.Div. 72— 
Richardson v. Knapp, 237 N.Y.S. 
689, 227 App.Div, 207. 
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Olp V. Town of Brighton, 19 N.Y. 
S.2d 646, 173 Misc. 1079, afflrmed 
29 N.Y.S.2d 956. 262 App.Div. 944. 

Hilton V. Board of Appeals of 
City of Geneva, 18 N.Y.S.2d 213. 

Pa.—Fleming v. Board of Adjust¬ 
ment of Borough of Prospect Park, 
178 A 813, 318 Pa. 682. 

Appeal of Zimmerman, Com.Pl., 
44 Del.Co. 42—^Appeal of Atlantic 
Reflnlng Co., Com.Pl., 66 York Leg. 
Rec. 81. 

R.r. —^Riccl V. Zoning Board of Re¬ 
view of City of Cranston, 47 A.2d 
923, 72 R.I. 68—Roberts v. Zoning 
Board of Review of City of Paw- 
tucket, 197 A 461. 60 R.I. 202. 

Tenn.—Collier v. City of Memphis, 
176 S.W.2d 818, 180 Tenn. 509. 
Wash.—Chlef Petroleum Corporation 
V. City of Walla Walla, 116 P.2d 
660, 10 Wash.2d 297. 
arant held improper 
A decision of the board of zoning 
appeals in issuing a permit for the 
erection of a gas station in a busi- 
ness distrlct must be reversed where 
the board went outside of the record 
of the hearing to obtain Information 
which was relied upon in reaching its 
decision and where in doing so they 
were not acting on their own knowi- 
edge or conducting their own survey 
but were acquiring Information 
which did not appear In the record. 
N.Y.—Russo V, Stevens, 173 N.y.S.2d 
344, 10 Mlsc.2d 530. 
arant held not improper 

(1) In general. 

lowa.—Scott V. City of Waterloo, 274 
N.W. 897, 223 lowa 1169. 

Md.—Ellicott V. Mayor and City 
Council of Baltimore, 23 A2d 640, 
180 Md. 176. 

N.y. —^Allen v. Fersh, 149 N.Y.S.2d 
798, 1 A.D.2d 918—Sima v. Board of 
Standards & Appeals of New York 
City, 104 N.y.S.2d 19, 278 App.Div. 
786—Application of Douglaston 
Civlc Ass’n V. Board of Stundnrds 
and Appeals of City of New York, 
102 N.y.S.2d 582, 278 App.Div. 669, 
afflrmed 100 N.B.2d 187, 302 N.Y. 
920. 

Brainard v. Board of Standards 
and Appeals of City of New York, 
150 N.y.S.2d 756, 2 Misc.2d 27. 

(2) Where one of two grounds re¬ 
lied on was sufflclent to sustain re- 
fusal of local board to grant certlfl- 
cate of approval of proposed site of 
gasoline station, alleged insuffleien- 
cy of second ground could not inval- 
idate decision. 
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§§ 330-331 ZONING 


The appeal ordinarily does not involve a transfer of 
original jurisdiction to the court so as to enable it 
to pass on the application,®® and the court may not 
substitute its judgment or discretion for that of the 
board,®'^ although it may direct the board to issue 
the permit or certificate where the oniy reasonable 
conclusion from the record and all the facts of the 
case is that applicant is entitled to it.®® However, 
it has been stated broadly that courts are disin- 
clined to permit a board of appeals to grant a vari- 
ance so as to permit the erection of a Service sta- 
tion in a prohibited district.®® 

The court will not consider procedural objections 
which should have, but were not, raised before the 
board of appeals.'^® Whether or not a proposed 
garage comes within a provision permitting certain 
garages to be constructed or used as accessory 
buildings is a question for the court to determine 
in view of the facts proved in the case.7t On ap¬ 
peal from denial of a permit for insufficiency of af¬ 
firmative votes of members of the board, the ques¬ 
tion before the court is not whether there was sub- 
stantial evidence to support a minority finding 
against granting the permit, but whether there was 
a reasonable basis in fact to support refusal of 
the permit as an exercise of police power.'^^ Hav- 


ing invoked a zoning provision as the basis for his 
application for the permit, applicant cannot on ap¬ 
peal from denial of his application urge the inap- 
plicability of such provision to the proposed filling 
station or garage.*^® On review of an order re- 
voking a permit, the permittee cannot urge his right 
to a variance, particularly where the revocation 
was expressly stated to be without prejudice to the 
right to apply for a variance.'^^ 

§ 331 . -Fact Questions; Tria! de Novo 

a. In general 

b. Trial de novo and consideration of ad- 

ditional evidence 

a. In Oeneral 

Uniess otherwise provided by constitutional or stat- 
utory provision, review of a determination and proceed- 
ing of zoning authorities is confined to matters of iaw, 
and the determination of facts by the zoning body ordi- 
nariiy is conciusive where supported by sufficient evidence. 

As a general rule, uniess otherwise provided by 
constitutional or statutory provision, review of a 
determination and proceeding of zoning authorities 
is confined to matters of law, and the determination 
of facts by the zoning body ordinarily is conclu- 
sive.*^® Consequently, it has been held that the re- 


Conn.—^Atlantic Reflning Co, v. Zon¬ 
ing Bd. of Appeals of Town of Mil- 
ford, 111 A.2d 1, 142 Conn. 64. 
Divlded vote 

Where concurring- vote of four out 
of Ave members of board of zoning 
appeals was necessary to grant pei'- 
mlt to construet gasollne filling sta¬ 
tion and board was precluded, by a 
two to three vote, from acting as a 
fact-finding body, question before 
court on review was not whether 
there was substantial evidence be¬ 
fore board to support a minority flnd- 
ing against granting of permit but 
w’hether there was a reasonable basis 
in fact to support refusal as an exer¬ 
cise of police power. 

Md.—^Mayor and Counoil of City of 
Baltimore v, Biermann, 50 A.2d 
804, 187 Md. 514. 

68. Conn.—ColoniaI Beacon Oil Co. 
V. Zoning Board of Appeals of City 
of Hartford, 23 A.2d 161, 128 Conn. 
351. 

67. Conn.—^Mrowka v. Board of Zon¬ 
ing Appeals of Town of Plainvllle, 
65 A.2d S09, 134 Conn. 149—Colonl- 
al Beacon Oil Co. v. Zoning Board 
of Appeals of City of Hartford, 23 
A.2d 151, 128 Conn. 351. 

Md.—^Mayor and Council of City of 
Baltimore v. Biermann, 50 A.2d 
804. 187 Md. 514. 

N.J.—^Phillips v. City of Paterson, 66 
A.2d 65, 3 N.J.Super. 281. 

N.Y.—^People ex rei. Sulllvan v, Mc- 


Laughlin, 195 N.B. 181, 266 N.T. 
519. 

Conwall Realty Corp. v. Murdock, 
138 N'.T.S.2a 195, 285 App.Dlv. 961 
—Cirrito v. Board of Standards and 
Appeals of City of New York, 280 
N.Y.S. 606, 245 App.Dlv. 762, af- 
flrmed 200 N.E. 289, 270 N.Y. 499. 

Turner v. Cook, 168 N.Y.S.2d 556, 
9 Misc.2d 850—^Hopkins v. Board 
of Appeals of City of Rochester, 
Monroe County, 39 N.Y.S.2d 167, 
179 Mlsc. 325. 

In re Cosden, 64 N.Y.S.2d 37, af- 
flrmed 63 N.Y.S,2d 640, 270 App. 
Div. 1018. 

WeigXit of evidence 

Weight to be glven testimony on 
hearing of application for permis- 
sion to erect a gasoUne filling sta¬ 
tion in a residential district was for 
zoning board of review. 

R.I.—Roberts v. Zoning Board of Re¬ 
view of City of Pawtucket, 197 A, 
461, 60 R.I. 202. 

66. Conn.—ColoniaI Beacon Oil Co. 
V. Zoning Board of Appeals of City 
of Hartford, 23 A.2d 151, 128 Conn. 
361. 

66. N.Y.—^Joyce v. Dobson, 8 N.Y.S. 
2d 768, 265 App.Dlv. 348. 

70. N.Y.—^Esdora Realty Corpora¬ 
tion v. Walsh, 240 N.Y.S. 792, 136 
Misc. 476, reversed on other 
grounds 243 N.Y.S. 810, 229 App. 
Div. 866, affirmed 173 N.E. 883. 254 
N.Y. 600. 


71. Ky.—Selllgman v. We.stem & 
Southern Life Ins. Co., 126 S.W.2d 
419, 277 Ky. 661. 

72. Md.—^Mayor and Council of City 
of Baltimore v. Biermann, 50 A.2d 
804, 187 Md. 514. 

73. N.Y.—P. & L. Bldg. Corp. v. 
Murdock, 65 N.Y.S.2d 646, 271 App. 
Div. 830. 

74. N.Y.—Tralow Realty Corpora¬ 
tion V. Murdock, 24 N.Y.S.2d 561. 
261 App.Dlv. 173. 

75. N.Y.—Village of Bronxvillo v. 
Francis. 160 N.Y.S.2d 906, 1 A.D.2d 
236, affirmed 135 N.B.2d 724, 1 N.Y. 
2d 839. 153 N.Y.S.2d 220. 

Ohlo.—State ex rei. Anahe Chesed 
Congregation v. BruggomeitT. 115 
N.B.2d 65. 97 Ohio App. 67. 

Wash.—State ex rei. Wenateheo Con¬ 
gregation of Jehovah'» WUnesses, 
312 P.2d 195, 60 WaBh.2d 378. 
Nature aad use of prenUses 
Questions of fact relating to na¬ 
ture and use of premtae» are prima- 
rlly wlthln province of administra¬ 
tive officials and hoards appointed to 
enforce provlsions of zoning laws. 

Pa.—Appeal of Hasiey, 30 A.2d 187, 
151 Pa.Super. 192—Appeal of 
Krinks, 194 A. 231. 128 Pa.Super. 
405, affirmed 2 A.2d 700, 332 Pa. 
236. 

Application of Shade. Pa.Cora.ri.. 
30 Erle Co, 252—^Appeal of Weldon 
Bocci Club, Pa., Com.Pl., 60 Montg. 
Co. 277—^Appeal of Continental Mo- 
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viewing court will not weigh the evidence,*^^ 
and the board*s decision on confiicting evidence as 
to a question of fact will not be disturbed'^'^ bnt 
will be given the same effect as the verdict of a jury 
on contested facts.^s So, the findings and deter- 
mination of the zoning body will not be disturbed 
where the record shows substantial evidence to 
sustain thcm,'^® and the court will determine only 
whcther there was sufficient evidence to support 
the decision.^® Where there is sufficient evidence 


ZONING § 331 

to support the finding of the board, the court will 
not hold the board’s action arbitrary,^^ or substitute 
its judgment for that of the board.*2 

The court is authorized, however, to decide wheth- 
er the board reasonably could have made its find¬ 
ings and reached its resuit on a consideration of all 
the evidence before it,S3 and the conclusions reached 
may be reviewed to determine whether they have 
reasonable support in the evidence.^^ The court will 


tor Sales, Pa.Com.Pl., 31 North.Co. 
250. 

76. Ind.—Keeling v. Board of Zoning 
Appeals of City of Indianapolis, 69 
N:.E.2d 613, 117 Ind.App. 314. 

Mo.—McKinney v. Board of Zoning 
Adjustment of Kansas City, App., 
308 S.W.2d 320—Veal v. Leimkueh- 
ler, App., 249 S.W.2d 491, certio¬ 
rari denled 73 S.Ct. 336, 344 U.S. 
913, 97 L..Ed. 704. 

NT.Y.—Gerling v. Board of Zoning Ap¬ 
peals of Town of Clay, 167 N.Y.S. 
2d 358. 

R.I.—Sweck V. Zoning Bd. of Review 
of North Kingstown, 72 A.2d 679, 
77 R.I. 8. 

SisoretioiL 

Circuit court cannot substitute its 
own discretion in weighing evidence 
for discretion of board of adjustment 
in relati on to zoning ordinances, and 
order of board cannot bo set aside 
soioly bccausc court considers evi- 
daice in different llght, unless ac¬ 
tion of board is clearly contrary to 
overwhelming weight of evidence. 
Mo.—Cunningham v. Leimkuehler, 
App., 276 S.W.2d 633. 

SEteasonable evidence 
On appeal from decision of board 
of zoning appeals of City, coui’t of 
common picus was not authorized to 
substitute its finding and conclusion 
for that of board, where there was 
evidemu! bofore board, on whlch it 
could reasonably act. 

Conn.—Koslow v. Board of Zoning 
Appeals of City of New Haven, 112 
A.2d 513, 19 Conn.Sup. 303. 

77. Cal.—City of South Pa.sadcna v. 
City of Snn Oabriel, 26 P.2d 61$, 
134 C.A. 403, certiorari denied 64 
S.Ct. 642, 292 U.S. 602, 78 L..Bd. 
1406. 

Md,—Iloffman v. Mnyor and City 
Couneil of Baltimore, 61 A.2d 269, 
187 Md. 693. 

N.T.—Joynt v. Zoning Bd. of Appeals 
of Town of Cicero, 171 N.Y.S.2d 3, 
9 Mlsc.2d 762, 

Gerling v, Board of Zoning Ap¬ 
peals of Town of Cluy, 167 N.Y.S, 
2d 368. 

Pa.—Appeal of Houlden, Com.Pl., 86 
Pitt.sb.Log.J. 115. 

R.I,—Costantlno v. Zoning Bd. of Re¬ 
view of City of Cranston, 60 A.2d 
478, 74 R.L 311. 


Wash.—State v. Johnson, 188 P. 671, 
109 Wash. 214. 

Deemed lawfnl and reasonable 

In proceeding by storekeeper to ob- 
tain zoning map amendment by may- 
or and City council so that store¬ 
keeper could operate store in certain 
house, councirs findings on all ques- 
tions of fact properly before it would 
be deemed prima facie lawful and 
reasonable. 

N.H.—City of Keene v. Parenteau, 
112 A.2d 667, 99 N.H. 415. 

78. Pa,—^Benner v. Zoning Bd. of 
Adjustment, 6 Pa.Dist. & Co.2d 10. 

Wash.—State v. Johnson, 186 P. 671, 
109 Wash. 214. 

79. Cal.—Jackson v. City of San 
Mateo, 307 P.2d 451, 148 C.A.2d 667. 

Ind,—Board of Zoning Appeals of 
City of Mishawaka v. School City 
of Mishawaka, 146 N.R2d 302. 

Md.—Erdman v. Board of Zoning Ap¬ 
peals of Baltimore County, 129 A. 
2d 124, 212 Md. 288—Serio v. May- 
or and City Coimcil of Baltimore, 
119 A.2d 887, 208 Md. 645—Aaron 
V. City of Baltimore, 114 A.2d 639, 
207 Md. 401—Board of Zoning Ap¬ 
peals of Howard County v. Meyer, 
114 A.2d 626, 207 Md. 389—Ourslcr 
V. Buai*d of Zoning Appeals of Bal- 
timorc County, 104 A.2d 568, 204 
Md. 397—HofCman v. Mayor and 
City Council of Baltimore, 51 A.2d 
269, 187 Md. 593. 

Nfb.—^\Veber v, City of Grand Island, 
87 N.W,2d 676, 166 Neb. 827. 

N.J.—^Kurowski v, Board of Adjust¬ 
ment of City of Bayonne, 78 A.2d 
429, 11 N.J.Super. 433. 

N.Y.—Application of Jonas, 168 N.Y. 
S.2d 570, 3 A.D.2d 668. 

0'BeIme v. Kochler, 83 N.y.S.2d 
140, 193 Misc. 101. 

Pox V. Adams, 134 N.Y.S.2d 634. 
Pa.—Brodsky v. McShaIn, 71 Pa.Dist. 
&Co. 696—Benner v. Zoning Bd. of 
Adjustment, 6 Pa.Di8t & Co.2d 10— 
Stt*ppler V. Bd. of Adjustment of 
Radnor Tp.. 6 Pa.Dlst. & Co.2d 8. 
42 Del.Co. 341. 

80. Conn.—Thayer v. Board of Ap¬ 
peals of City of Hartford, 167 A. 
273, 114 Conn. 15—St. Patrlck*s 
Church Corporation v. Daniels, 164 
A. 343, 113 Conn. 132. 

Del.—Searles v. Darling, 83 A.2d 96, 
7 Terry 263. 


Neb.—Weber v. City of Grand Is¬ 
land, 87 N.W.2d 575, 166 Neb. 827. 
N.Y.—•'Magde v. Crowley, 102 N.Y.S. 

2d 271, 200 Misc. 109. 

N.C.—^Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 
128, 226 N.C. 107. 

Pa.—^Preed v. Power, 139 A.2d 661, 
392 Pa. 195. 

Olalm of hardsMp 
In proceeding to review determina- 
tion of town board of appeals which 
denled petitioners' appllcation for 
zoning varlance, duty of court was 
to review proceedings and determine 
whether or not board acted properly 
on facts before it, and court could 
not permit petitioners to by-pass 
board and present facts in support 
of claim of hardship to court in first 
instance. 

N.Y,—Teschner v. Town of Pittsford, 
129 N.Y.S.2d 803, affirmed 137 N.Y. 
S.2d 640, 285 App.Div. 861. 

Evideace jield 8iiffloien.t 
N.J.—^National House & Parms Ass*n 
V. Board of Adjustment of Borough 
of Oakland, 66 A.2d 518, 2 N.J. 11. 
Pa.—^Benner v. Zoning Bd, of Adjust¬ 
ment, 6 Pa.Dist. & Co.2d 10. 
Evidence held insniSLoient 
N.J.—^Moriarty v. Pozner, 121 A.2d 
627, 21 N.J. 199. 

N.Y,—Lapham v. Roulan, 169 N.Y.S. 
2d 346. 

81. N.Y.—^Astor Village Taxpayers 
V. Board of Standards and Appeals 
of City of New York, 134 N.Y.S.2d 

6 . 

82. N.Y.—0*Bcime v. Koehler, 83 N. 
Y.S,2d 140, 193 Misc. 101. 

83. Mo.—McKinney v. Board of 
Zoning Adjustment of Kansas City, 
App., 308 S.W.2d 320—Veal v. 
Leimkuehler, App., 249 S.W.2d 491, 
certiorari denled 73 S.Ct. 336, 344 
U.S. 913, 97 Lr.Ed. 704. 

84u Conn.—Stpperley v. Board of 
Appeals on Zoning Town of West- 
port, 98 A.2d 907, 110 Conn. 164— 
Wadell v. Board of Zoning Ap¬ 
peals of City of New Haven, 68 A. 
2d 162, 136 Conn. 1. 

Mo,—^McKinney v. Board of Zoning 
Adjustment of Kansas City, App., 
308 S.W.2d 320. 

Mlnimnwi Standard for review 

Provisions of statute and zoning 
ordinance limlting judlcial review by 
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examine the record for this purpose.85 On the otlier 
hand, a finding not supported by evidence will be 
considered arbitrary and will not be sustained,^^ 
and the court may set aside decisions not supported 
by substantial evidence,or clearly contrary to the 
overwhelming weight of the evidence.^^ The court 
cannot adopt findings not supported by evidence 
heard and appearing only in the written decision of 
the board.^^ The court does not review the personal 
opinions or knowledge of members of the zoning 
body, and the question whether the action of the 
zoning body is arbitrary must be determined from 
the facts from which the zoning body drew its con- 
clusion, and not from the conclusion itself.^o 

Some statutes providing for an appeal from a 
zoning board contemplate a review of facts as well 
as law, and the parties are not restricted to an ap¬ 


peal only on the ground that the zoning order is il- 
legal.®^ 

b. Trial de Novo and Oonsideration of Addition-- 
al Evidence 

Generally, the review of the action or proceedin^s of 
a 2onlng body is confined to the record made at the 
hearing before such body, and the court will not try the 
case de novo; but under some statutes, the taking and 
oonsideration of additionai evidence, or a trial de novo, 
may be proper or necessary and the court may make 
such decision as under the evidence and applicable prin¬ 
cipies of law is Just and proper. 

Generally, the review of the action or proceed- 
ings of a zoning body is confined to the record made 
at the hearing before such body, and the legality of 
the action taken below must be determined solely 
by what was adduced at the hearing and not by mat- 
ters outside the record.^^ Ordinarily the case will 
not be tried de novo,®3 and it has been held that the 


Circuit court of orders of City board 
of adjustment to correctlon of ille- 
galities must be read in light of min¬ 
imum Standard for review provlded 
by constitution requlrlng that review 
of all flnal decisions of any admin¬ 
istrative body in which a heariniT is 
required Include determination 
whether such decisions are supported 
by competent and substantial evi¬ 
dence on whole record. 

Mo,—^Veal V. Leimkuehler, App., 249 
S.W.2d 491, certiorari denied 73 S. 
Ct. 336, 344 U.S. 918, 97 L.Bd. 704. 
85. N.J.—^Marrocco v. Board of Ad¬ 
justment of City of Passaic, 68 A, 
2d 470, 6 N.J.Super. 94. 

Orant of vazlaace 

In proceeding for review of a de¬ 
termination of town zoning' board of 
appeals granting a variance, in decid- 
ing whether petitioners met burden 
of showing action of board was arbi¬ 
trary, court would consider answers 
of board and landowner, copy of map 
submitted to board showing build- 
ings on owner’s property and pro- 
posed additions thereto, as a neces¬ 
sary part of record. 

N.Y.—Gerling v. Board of Zoning Ap¬ 
peals of Town of Clay, 167 N.T.S. 
2d 358. 

88. N.Y.—Community Synagogue v, 
Bates, 136 N.E.2d 488, 1 N.Y.2d 445, 
154 N.Y.S.2d 15. 

No ratiohal basis for linding 
If it should be made to appear that 
the evidence on which board of zon¬ 
ing appeals acted was devoid of pro¬ 
bative value, that quantum of legiti- 
mate evidence was so proportionate- 
ly meager as to lead to the convic- 
tion that finding does not rest on a 
ratlonal basis, or that resuit of hear¬ 
ing must have been substantially in- 
fluenced by Improper considerations, 
order will be set aside. 

Ind.—^Board of Zoning Appeals of 


City of Mishawaka v. School City 
of Mishawaka, 145 N.B.2d 302. 

87. Md.—^Aaron v. City of Balti- 
more, 114 A.2d 639, 207 Md. 401. 

N.Y.—Lathrop v. Beriola, 101 N.Y.S. 

2d 161, 277 App.Div. 1131. 

Pa.—Brodsky v. McShain, 71 Pa.Dist 
& Co. 695. 

88. Mo.—McKinney v. Board of Zon¬ 
ing Adjustment of Kansas City, 
App., 308 S.W.2d 320--Veal v. 
Leimkuehler, App., 249 S.W.2d 491, 
certiorari denied 73 S.Ct 336, 344 

U. S. 918, 97 L.Bd. 704. 

N.J.—^Lehrer v. Board of Adjustment 
of City of Newark, 58 A.2d 266, 137 
N.J.Law 100. 

89. Mass.—^Devine v. Zoning Bd. of 
Appeals of Lynn, 125 N.E.2d 131, 
322 Mass. 319. 

90. Md,—Price v. Cohen, 132 A.2d 

126, 213 Md. 457—^Hardesty v. 

Board of Zoning Appeals of Balti- 
more County, 126 A.2d 621, 211 Md. 
172—^Hedln v. Board of County 
Com’rs of Prince Georges County, 
120 A.2d 663, 209 Md. 224—Oursler 

V. Board of Zoning Appeals of Bal- 
timore County, 104 A.2d 668, 204 
Md. 397. 

Aotion of oommlssioiLers 
In zoning matters, courts review 
action, not opinion, of commission- 
ers. 

Md.—Temmink v. Board of Zoning 
Appeals of Baltimore County, 109 
A.2d 85, 205 Md. 489—American Oil 
Co. v. Miller, 102 A.2d 727, 204 Md. 
32—^Zang & Sons, Builders, Inc. v. 
Taylor, 102 A,2d 723, 203 Md. 628. 

91. Neb.—Frank v. Russell, 70 N.W. 
2d 306, 160 Neb. 354. 

92. B.C.—0’Boyle v. Coe, D.C., 165 P. 
Supp. 581. 

N.J.—Tomko V. Vlssers, 121 A.2d 602, 
21 N,J. 226. 

Izenberg v. Board of Adjustment 
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of City of Paterson, 114 A,2d 732, 
35 N.J.Super. 583. 

Minntes of hearing 
Where minutes of board of ad¬ 
justment concerning hearing on ap- 
plication for zoning variance pur- 
ported to be a fuU recital of sub- 
stance of proceedings, including tes- 
timony of witnesses, they were en- 
titled to presumption of regularity 
and completeness on their face, and 
revlewing court took record as it 
found it 

N.J.—Izenberg v. Board of Adjust- 
ment of City of Paterson, supra. 

93. Conn.—Suflleld Heights Corp. v. 
Town Planning Commission of 
Town of Manchester, 133 A.2d 613, 
144 Conn. 435. 

Ind.—^Keeling v. Board of Zoning Ap¬ 
peals of City of Indinnapolis, 69 N. 
E.2d 613, 117 Ind.App. 314. 

Ohio.— A. Dicillo & Sons v. Chester 
Zoning Bd. of Appeals, Com.Pl,, 98 
N.E.2d 352. 

Wash.—State eae rei. Wenatehee Con- 
gregatlon of Jehovah’.s Witnesses 
V. City of Wenatehee, 312 P.2d 195, 
60 Wash.2d 378. 

Limited ftmetion of oonrt 

On appeal from decision of board 
of zoning appeals, court of commun 
pleas was not required or permitted, 
by trial do novo, to substitute its 
finding and conclusion for decision of 
board, and functlons of court were 
limited to determination of whether 
board had acted arbltrarily, lllegally, 
or unreasonably so as to have abused 
its discretion. 

Conn.—Talmadgo v. Board of Zoning 
Appeals of City of New Haven, 109 
A.2d 253, 141 Conn. 639, 

AppUoatioa for exoeption. 

Where question whether an appll- 
catlon for an exception to zoning 
ordinance should be granted was 
committed to sound discretion of 
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court is limited in its review of the case to the 
evidence heard by the board, as certified by the 
board to it.^^ So, an action to set aside a zoning 
order does not involve a trial de novo or an appeal 
on the merits, and the only matter which may be 
considered is whether the zoning order is uncon- 
stitutional.^5 Whcre review of the board^s decision 
is sought on the groimd that the ordinance under 
which it acted was invalid for alleged failure to 
publish a use map, and evidence in the record is 
unsatisfactory with respect to supporting this con- 
tention, the court is not authorized to hear evidence 
concerning publication of the ordinance for the 
purpose of supplying the dcficiencics in the record, 
but the dcficiencics should be corrected by remand- 
ing the matter to the board for further hearing.^s 

Under some statutes, however, on dircet review 
of the action of zoning authorities, the court hears 
the matter de novo, cxprcssly determines the facts, 
and rulcs on the legal validity of the administrative 
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decision in the light of facts found by the court.®^ 
So, under a statute providing for hearings de novo 
by the court on review of a zoning regulation, the 
test in the court is not whether the administrative 
decision finds reasonable support in substantial evi¬ 
dence, but whether or not the court acting as a 
fact finding body, from consideration of ali the 
evidence heard, is of the opinion that the evidence 
preponderates against the decision of the com- 
mission.®8 Under other statutes, the court may 
not try the case de novo in the sense that the court 
may substitute its discretion for that of the zoning 
board, but the case may be tried de novo for the 
purpose of determining whether the order of the 
board is illegal and whether there has becn a mani- 
fest abuse of discretion.®^ 

While it is sometimes provided that the appeal be 
tried de novo on the record,^ under other statutes, 
the taking and consideration of additional evidence 
may be proper or necessary,^ and the court may 


board of zoninff adjustment, federal 
court could not substitute its own 
judffmont for that of board and In 
an action to set aside an order of 
board denyinff an exception could not 
adjudicato matter de novo. 

D.C.—0*Hoyle v. Coe, D.C., 155 P. 
Supp. 581. 

94. Ky.—Rosvvorth v. City of Lex- 
ington, 125 S.\V.2d 995, 277 Ky. 90. 

95. D.O.—American TTnivcrslty v. 
Prenti8.s, D.C., 113 F.Supp, 389, af- 
ftrmed Prontl.s.s v. American Uni- 
versity. 214 P.2d 282. 94 U.S.App, 

D. C. 204, certiorari denied Wrath- 
er V, American Univcrslty, 75 S.Ct. 
217, 348 IT.S, S9S, 99 L.Bd. 705. 

Ohio.—A. Dicilio & Ron.s v. Chester 
Zonlnff Rd. of Appeals, Com.Pl., 
103 K.E.2d 44. motion to certify 
dismissed 109 N.B.2d 8, 158 Ohlo 
St. 302--ITardy v. Ilonst, Com.Pl., 
101 N.Fi.2d 39«. 

99. 111.—Uock laland Motal Poun- 
dry V. tMty of Itock Island, 111 N. 

E. 2d 499, 414 IU. 43«. 

97. Ala,— Whlto V. nt»ard of Adjust- 
incnt of City nf RlrminKhtim. 15 
Ro.2d 585, 245 Ala. 48. 

Pia.—Jo.MepbHon v, Autroy, 96 So.2d 
784. 

Ky.—City of r^ouiMViUc v. Ilryan S. 
MeCoy, Inc., 2«« R.\V.2d 646—Hili 
V, Ke.ssclrln>f, 220 K.\V.2d «58, 310 
Ky. 483, 10 A.L.lt.2d 1301—^Wll- 
loujrhby V. Tafcl. 190 S.W.2d 475, 
300 Ky. 792. 

Ma«.s.— McHuKh v. Roard of Zonlnsr 
Adjustment of Haston, 147 N.E.2d 
761—Lawrenco v. Board of Ap¬ 
peals of Lynn, 142 N‘.E.2d 378— 
Blackman v. Board of Appeal» of 
Barnstable, 136 N.E.2d 198, 334 
Mas». 446—Dcvinc v. Zoning Bd. of 
Appeals of Dynn, 125 K.E.2d 131, 


322 Mass. 319—Bicknell Realty Co. 
V. Board of Appeal of Boston, 116 
N.E.2d 570, 330 Mass. 676—Co-Ray 
Realty Co. v. Board of Zoning Ad¬ 
justment of Boston, 101 N.E.2d 888, 
328 Mass. 103. 

K.H.—Vogel V. Board of Adjustment 
for City of Manchester, 27 A.2d 
105, 92 N.H. 195. 

Okl.—Appeal of Fred Jones Co., 220 
P,2d 245, 203 Okl. 321. 

Trial before reviewlng court grener- 
ally see infra § 366. 

Action. beld one for trial de novo 
An action brought in district court 
by tlmely flling of aggrleved per¬ 
sonas petition stating that decision 
of metropolitan city’s zoning board 
of appeals, permitting erection of 
store building over entlre length of 
certaln lots in zoned second commer- 
cial district, is illegal on spccifled 
ground», and seeking decree declar- 
Ing board's action null and void, Is 
one for trial de novo wlthin limita- 
tlons of plcadings and evidence tak- 
en before court, and constitutos at- 
tack on board*s action as not witbin 
.scope of its authority under city’8 
homo rule charter or as illegal. 
Neb.—Roncka v. Fogarty, 41 N.W. 

2d 745, 152 Neb. 467. 

Sinilar flndings 

Whcre trial court, on appeal from 
decision of zoning board of appeals 
grantlng varlance in making findings, 
which wcre In substance same as 
made by board of appeals, made it 
ciear that only facts on which it 
based dccree were thoso stated in 
board's decision, although deci.sion 
had not been admltted for any wider 
purpose than showing concluslon 
reached by board, court falled to 
grant independent determination of 
fact rcQuired under rulcs, and its de- 
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cree could not be validated on any 
theory that findings were voluntary 
and not a report under statute. 

Mass.—Marotta v. Board of Appeals 
of Revere. 143 N.E.2d 270. 

Bight aot denied 

Where trial court heard witnosses 
and made findings and rulings on 
evidence, and ruled that ho did not 
act under misapprehension that 
plainliff was not entitled to a trial 
de novo, on plaintil¥*s appeal from 
zoning board of adjustment decision 
denying petition for varlance from 
zoning ordinance, plaintiff was not 
denied a trial de novo. 

N.H.—^Mater v. City of Dover, 79 A. 

2d 844, 97 N.H. 13. 

G-ranting of ezoeptlon 
On appeal from a decision of city 
government grranting a prayer for an 
exception to a zoning ordinance so as 
to permlt erection of funeral hoines 
in general resldcntial district.s, case 
Is to be heard anew and superior 
court is authorlzod to substitute its 
judgment for that of city govern¬ 
ment if facts warrant It. 

N.H.—Scott V. Davls, 45 A.2d C54, 94 
N.H. 35. 

98. Ky.—Louisville and Joirer.son 
County Planning and Zoning Oom- 
mission v. Grudy, 273 S.W.2d 563. 

99. Mo.—^Veal v. Leimkuohlor, App., 
240 S.W.2d 491, certiorari denied 73 
S.Ct. 336, 344 U.S. 913, 97 L.Ed. 
704. 

1. Neb.—Peterson v, Vasak, 76 N. 
W.2d 430, 162 Neb. 498. 

2. D.C.—^American XJnlversity v. 
Prentiss, 113 F.Supp. 389, aflirmed 
Prentiss v. American Universlty, 
214 F.2d 282, 94 XJ.S.App.D.C. 204, 
certiorari denied Wrather v. Amer- 
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have power to hear evidence and make such deci- 
sion as tinder the evidence and applicable principies 
of law is just and proper.^ Under some statutes, 
the court renders a determination on a combined 
record of the zoning board and the court, which is 
the resuit of neither a trial de novo nor of a mere 
review and inspection of the board’s acts, and the 
court tests the discretion of the board and the 


foundation of fact for its action not only by what 
was before the board but also by the supplemental 
evidence before the court.^ 

Under a statute expressly providing that the court 
may hear additional evidence if it appears necessary 
for the proper disposition of the matter, the court 
is not required to accept any proffer of testimony 
but is allowed some latitude in passing thereon.^ 


ican Universlty, 76 S.Ct. 217, 348 
U.S. 898, 99 L..Ed. 705. 

Ky.—Hili V. Kesselringr, 220 S.W.2d 
868, 310 Ky. 483, 10 A.L.R.2d 1301. 
Neb.—Honcka v. Fograrty, 41 N‘.W.2d 
746, 162 Neb. 467. 

N.J.—^Dolan v. De Capua, 109 A.2d 
616, 16 N.J. 699. 

N.Y.—Gscheldle v. Murdock, 111 N. 
T.S.2d 740, 280 App.Div. 74. 

Theodore Gompers, Inc., v. Craft, 
87 N.T.S.2d 670, 194 Misc. 779. 

Gazan v. Corbett, 100 N.T.S.2d 
429, reversed on other grounds 105 
N.T.S.2d 187, 278 App.Div. 963, af- 
flrmed 110 N.E.2d 739, 304 N.T. 
920, reargument denied 112 N.E.2d 
775, 305 N.T. 693, certiorari denied 
74 S.Ct. 38, 346 U.S. 822, 98 L.Ed. 
348. 

Pa.—^Appeal of Becker, Com.Pl., 68 
York Leg.Rec. 174. 

Admisslbility of evidence generally 
see infra 9 364. 

Fozpose of Btatate 
Purpose of statutory amendment 
permitting additional evidence on 
appeal from action of zoning com- 
mlssions is to allow relevant evi¬ 
dence in order to assist the court in 
evaluating action of the coznmission 
where record is incomplete. 

Conn.—Vlllage Builders, Inc. v. Town 
Plan and Zoning Commission of 
the Town of Parmington, 140 A.2d 
477. 

On motion for new trial 
Where trial court reversed action 
and decision of city zoning board of 
appeala in granting variance under 
zoning ordinance and board flled pe- 
tltion for rehearing or in alternative 
for leave to file certifled copy of pro- 
ceedings of city council referrlng pe- 
titlon for variance to board, same to 
be part of evidence in record, as case 
was one of public importance, re- 
gardless of who had burden of proof 
on question and regardless of tech- 
nical formalities or informalltles, in 
due and speedy administration of 
justlce, trial court in passing on 
board's motion for a new trial should 
have admitted in evidence and taken 
into consideratlon olfered proof. 

IU.—^Rector v. Board of Appeals Un¬ 
der Zoning Ordinance of City of 
Danville, 95 K.E.2d 99. 342 IlLApp. 
61. 

DlBoretioiL of oonrt 

(1) On appeal from action of town 
plan and zoning i commission in chang- 


Ing zone of plaintilTs land, permit- 
ting plaintiif to introduce in evidence 
a topographic map and testimony of 
two expert wltnesses was withln 
discretion of trial court, notwith- 
standing such evidence had not been 
introduced before commission. 

Conn.—^Village Builders, Inc. v. Town 
Plan and Zoning Commission of the 
Town of Farmington, 140 A.2d 477. 

<2) Where on an appeal from zon¬ 
ing board of appeals record was In¬ 
complete court properly took addi¬ 
tional evidence to determ,ine what 
facts and considerations were pre- 
sumptlvely in the minds of board 
when they acted and on such evi¬ 
dence so taken court properly made 
a flnding. 

Conn.—Schultz v. Zoning Bd. of Ap¬ 
peals of Town of Berlln, 130 A.2d 
789, 144 Conn. 332. 

3. Mass.—^Blackman v. Board of Ap¬ 
peals of Barnstable, 136 N.E.2d 198, 
334 Mass. 446—^Pendergast v. Board 
of Appeals of Barnstable, 120 N.E. 
2d 916, 331 Mass. 665. 

Pa.—^Pineus v. Power, 101 A.2d 914, 
376 Pa. 175—Appeal of Rolling 
Green Golf Club, 97 A.2d 623, 374 
Pa. 460. 

Schaub V. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A.2d 
292, 180 Pa.Super. 105. 

Schuster v. Board of Zoning Ap¬ 
peals of City of Scranton, Com. 
Pl., 52 LackJur. 1—^Appeal of Berg, 
Com.Pl„ 66 Montg.Co. 194—^Appeal 
of Continental Motor Sales, Com. 
Pl., 31 North.Co. 250, 

Necessity of making findings of fact 
see infra § 366. 

Beferenca 

In proceeding to review determina¬ 
tion of town zoning board of ap¬ 
peals, granting Corporation a vari¬ 
ance from town building zone ordi¬ 
nance to permit construction and use 
of swimming pool on Corporation 
land in one-family residential dis- 
trict, record presented fact issues 
which could not be decided summari- 
ly on mere statements, alfidavits not 
subject to impeachment, and exhibits, 
but necessitated testimony for prop¬ 
er disposition of matter, so as to re¬ 
quire reference of case by supreme 
court to official referee to hear and 
report his fact findings and conclu- 
sions of law consistent with opin- 
ion of court. 


N.Y.—Innet v. Liberman, 155 N.Y.S. 
2d 383. 

4. N.T.—Theodore Gompers, Inc., v. 
Craft, 87 N.T.S.2d 670, 194 Misc. 
779. 

Bear Ridge Lake Corp. v. Gil- 
christ, 104 N.T.S.2d 911. 

Tex.—City of San Angelo v. Boehme 
Bakery, 190 S.W.2d 67, 144 Tex. 
281. 

Rowton V. Alagood, Clv.App., 250 
S.W.2d 264. 

ZTeoessity of heaxing 
Determination as to whether town 
board’s action in denying permission 
to use property zoned in an industrl- 
al district as an open-air, drive-in 
theater was unconstitutional, capri- 
cious, or arbitrary should not be 
made until after a hearing at which 
all pertinent facts may be adduced 
and order dismissing petition to re¬ 
view such denial was reversed. 

N.Y.—^Lemer v. Young, 146 N.Y.S. 
2d 284, 286 App.Div. 1109, appeal 
denied 148 N.Y.S.2d 460. 

5. Md.—Mayor and City Council of 
Baltimore v. Shapiro, 51 A.2d 273, 
187 Md. 623. 

Discretion beld not abused 

(1) In generaL 

Conn,—Devaney v. Board of Zoning 
Appeals of City of New Haven, 122 
A.2d 303, 143 Conn. 322. 

(2) In proceeding by owncr of land 
across Street to have land involved 
declared in second residential district 
without nonconforming use under 
zoning ordinance, where all parties 
interested, and thelr attorneys, ap- 
peared before board of adjustment 
and wero given an opportunity to be 
fully heard, trial Judge's refusal on 
review to permit landownor to intro¬ 
duce testimony was not an abuse of 
discretion. 

Tex.—^Rowton v. Alagood, Civ.App., 
250 S.W.2d 264. 

TaxiaiiiOe 

Although record of proceedings by 
zoning board of adjustment was bar- 
ren of any evidence to prove un- 
necessary hardshlp and to justify 
grant of a variance, court of common 
pleas, on appeal from board order re- 
voklng variance, could afftrm order 
of revocatlon without taking testi¬ 
mony, 

Pa.—SUverco, Inc. v. Zoning Bd. of 
Adjustment and Dept of Dicenses 
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According to some authority only when the rccord 
fails to present the zoning hearing in sufficient scope 
to determine the merits of the appeal, or when some 
extraordinary reason requires it, should the court 
hear evidence.® Before the court takes evidence, it 
should first be informed as to the evidence already 
taken by the board and findings that the board made 
on the basis of such evidenceJ The court may re¬ 
fuse to hear evidence supplemental to that offered 
to the zoning board on the original application 
where the mattcr is csscntially onc for administra¬ 
tive determination and the facts in support of pe- 
titioner*s claim should have been presented to the 
board.^ 

On a review de novo, whilc the board*s decision 
has no evidentiary weight wilh respeet to facts rele¬ 
vant to test it,® the decision is neccssarily examined 
to determine what it is that the board purported to 
do;^® and an adjudication of the court on appeal 
that the decision of the board of zoning adjustment 
to rezone is valid cannot be based on the newly 
foiind facts of the court materially at variance with 
thosc found by tlie board, since the discretionary 
powcr to zonc or rezone is eiitrusted to the board 
and not the court.^^ It has been held that the deci¬ 
sion of the court must be based on the same con- 
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siderations as the decision of the board.^® Accord¬ 
ing to some authority, where the court takes addi- 
tional testimony on appeal from a decision of the 
board, it is the duty of the court to determine the 
case on its merits rather than on the issue of 
whether the board committed a manifest abuse of 
discretion and the finding of the court, if it 
hears testimony, should be confined to facts es- 
tablished by evidence offered to it.^^ Where it 
does not appear on an appeal what conclusions were 
reached by the board which rendered the decision, 
the court must determine the facts and assume that 
the board had such facts before it,^® and such 
findings of fact by the court are conclusive.i® 

§ 332. Record 

Every part of the record before the zoning body which 
Is necessary to a review of Its decision must be made a 
part of the record brought before the court, and matters 
which are to be presented for consideration by the court 
must be made to appear in the record. 

As a general rule, every part of the record be¬ 
fore the zoning body which is necessary to a re¬ 
view of its decision must be made a part of the rec¬ 
ord brought before the court, and matters which 
arc to be presented for consideration by the court 
must be made to appear in the rccord.1^ The rcc- 


and Inapoction, City of Philadel¬ 
phia, lOn A.2d 147, 370 Pa, 407. 

6. Conn.—Boaeh v. Planning and 
Zoninff CommisHion of Town of 
Mllford, 103 A.2d 814, 141 Conn. 
70. 

N.V,—Bear Iliclffo Lako Corp. v. Gil- 
chrlHt, 104 N.Y.aSd 011. 

7. N.y.—Application of Purlong, 111 
N.Y.aild 308. 

8. N.y.—Application of Graham, 168 
K.y.S.2d 07. 7 Miso.2<l 30. pctltion 
di.smifl«cd 11)6 N.Y,S.2d 164, 7 Misc. 
2d 34. 

T<*.schn»?r v. Town of Pittsford. 
1211 N.y,S.2d 803, aHlrmed 137 N. 
V,S.2d «40, 286 App.Dlv. 851. 

9. Mas».—McIIujfh v. Board of 55on- 
in«r Adju.slm(‘nt of Boston, 147 N. 
K,2d 761—Marotta v, Board of Ap- 

of Revero, 143 N.B.2d 270— 
J^ovirie V. Zoning Bd. of Appoals of 
l.ynn, 125 N.E.2d 131, 322 Mass. 
310. 

PiadingB of hoard of appcals in 
docision granting a pormlt under cx- 
ceptlon to zoning ordinunce do not 
serve as evidence. 

Mass.—^Law reneo v. Board of Ap- 
peals of Bynn, 142 N.B.2d 378. 

10. Mnss.—McHugh v, Board of 
Zoning Adjustment of Boston, 147 
N.R.2d 761—Marotta v. Btaird of 
Appeais of Revere, 143 N’.E.2d 270. 

Beasotts for deoisioa 
Scope of facts relevant to deter¬ 


mine whether decision of Board of 
Zoning Adjustment of Boston ex- 
tending boundaries of zoning district 
cxceeded authority of board, in case 
of appeal to superior court under 
statute, was affected by requirement 
of statute that board set forth rea- 
.Mons, and by board*s compllance 
thorewith. 

Mas.s.—McHugh v. Board of Zoning 
Adjustment of Boston, 147 N.IC.2d 
761. 

Ifo stipQlatlozL iB aieeded to per- 
mit introduction in evidence of deci¬ 
sion of board for purpose of show- 
ing concluslon which board reached. 
Mass,—Marotta v. Board of Appeals 
of Rovere, 148 N.B.2d 270. 

11. Mass.—McHugh v. Board of 
Zoning Adjustment of Boston, 147 
N.E.2d 761. 

12. N.H.—Vogel V. Board of Ad¬ 
justment for City of Manchoster, 
27 A.2d 105, 92 N.H. 195. 

Okl.—Oklahoma City v. Harris, 126 
1^2d 988, 191 Okl. 126. 

Scope of inquiry 

Statuto with respeet to variances 
frum terms of zoning ordlnance, 
means that on appeal to Circuit court 
from a decision of board of adjust- 
inent, scope of Inquiry in Circuit 
; court is same as that before board 
and authority of Circuit court on ap¬ 
peal to pormlt a variance from ordi- 
nance is same as that conferred on 
board. 


Ala,—Board of Zoning Adjustment 
for City of Lanett v. Boykln, 92 
So.2d 906, 265 Ala. 504. 

13. Pa.—Richman v. Philadelphia 
Zoning Bd, of Adjustment, 137 A. 
2d 280. 391 Pa. 254. 

Bonner v. Upper Dublin Tp. Bd. 
of Adjustment, 71 Montg. 371, ex- 
ceptions overrulcd C Pa.Dlst & Co. 
2d 10. 

Bryan v. Zoning Bd. of Adjust- 
mont, Com.Pl., 2 Bucks Co. 16— 
Bogan Squarc, Inc. v. NoiTlstown 
Borough Bd. of Adjustment, Com. 
3’1., 72 Montg.Co. 79—Appeal of 
Volpe, Com.Pl., 71 Montg.Co. 79, 
alllrmcd 121 A.2d 97. 384 Pa. 374. 

14. Conn.—Wadell v.. Board of Zon¬ 
ing Appeals of City of New Hav- 
en, 68 A.2d 152, 136 Conn. 1. 

15. Conn.—Schultz v. Zoning Bd. of 
Appeals of Town of IJerlin, 130 A. 
2d 789, 144 Conn. 332—Berkman v. 
Board of Appeals on Zoning of 
City of Bridgeport, 64 A.2d 875, 135 
Conn. 393—Levine v. Zoning Board 
of Appeals of Merldcn, 198 A. 173, 
124 Conn. 63. 

16. Conn.—^Levlne v. Zoning Board 
of Appeals of Merldcn, supra. 

17. 111.—Strohl v. Maeon County 
Zoning Bd. of Appeals, 104 N.B. 
2d 612, 411 111. 559. 

Review as conilned to record see su¬ 
pra S 331 b. 


1145 



101 C.J.S, 


§ 332 ZONING 


ord before the board should be annexed to, and 
incorporated by, reference in the answer of the 
board and, when this is done, it does not become 
necessary to introduce the record in evidence on the 
trial of the case unless the correctness of the rec¬ 


ord retumed is denied.^^ The record must be suf¬ 
ficient to render an intelligent review possible,!^ 
and contain adequate findings of fact, and a state- 
ment of reasons for the decisionj^O and an order 
of a zoning body may not be sustained where the 


Fnrpose of statute relating to ap- 
peals from zoninsr board of appeal is 
to require board to file In trial court 
ali of record which is necessary to 
enable court to pass on proprlety of 
board’s actlon. 

Conn.—Cohen v. Board of Appeals on 
Zoning of City of Bridgeport, 94 
A.2d 793, 139 Conn. 450. 

Time for sendlng np record 
On appeal from city board of ad- 
Justmenfs denial of a bullding per- 
mit. where petitioner did not ask 
the county court to stay proceed- 
ings appealed from, where board was 
not a party to the appeal, and where 
no notice was required to be given 
to the board, an order, commandlng 
the board to send up record within 
twenty-one days, allowed sufficient 
time and board could not complain of 
procedure followed. 

Yt .—Appeal of Maurice, 90 A.2d 440, 
117 Vt. 264. 

Becord held insoffloleiLt 
<1) In general. 

Hasa.—Caputo v. Board of Appeals 
of Somerville, 111 N.B.2d 674, 330 
Mass. 107. 

<2) Where applicant for permis- 
slon to erect a bullding at variance 
with zoning ordinance submitted no 
evidence and nothing appeared in rec¬ 
ord of hearing before the board of 
adjustment except in informal dis- 
cussion, a decision of the board de- 
nying appllcation would not be dis- 
turbed by supreme court. 

N.J.—^Montgomery Bngineering Co. 
V. Jersey City. 43 A.2d 643, 184 N. 
J.Law 414. 

(3) Record on appeal to superior 
court from decision of city-county 
board of zoning appeals, rezonlng 
particular property was Incomplete 
and would not sustaln a judgment 
for appellant, in absence of certifica- 
tion by board of any record in the 
cause op any decision rendered by 
board. 

Ga.—Fletcher v. Daniels, 86 S.E.2d 
232, 211 Ga. 403. 

Statements of dezk 

In proceeding to set aside order of 
board of county commissioners ap- 
proving rezonlng recommendatlon of 
township zoning board it could not 
be claimed on appeal that statements 
of a clerk of rezonlng board were 
binding on the board, where there 
waa nothing in record showlng that 
clerk was the statutory secretary of 
the board and whatever may have 
been said by such clerk. 

Kan.—^EUllebrand v. Board of Coun¬ 


ty Com*rs of Johnson Co., 304 P. 
2d 517, 180 Kan. 348. 

Matters held pazt of record 

Summary of proceedings had by 
owner with borough department of 
houslng and buildings concerning 
realty, made by an official of the 
department from original records on 
file in the department, was given to 
City board of standards and appeals 
for its assistance and was properly 
a part of the record on petition by 
owner to review a determination of 
board denylng owner*s application 
for an order permitting a change in 
occupancy of two-story brick build- 
Ing to a three-family dwelling. 
N.T.—Selnfeld v. Murdock, 148 N.T. 

S. 2d 359, 2 Misc.2d 525. 

18. Conn.—Schultz v. Zoning Bd. of 
Appeals of Town of Berlin, 130 A. 
2d 789, 144 Conn. 332. 

19, Del.—Searles v. Darllng, 83 A. 
2d 96, 7 Terry 263. 

N.T.—^Application of Graham, 158 N. 

T. S.2d 97, 7 Misc.2d 30, petition dis- 
missed 166 N.Y.S.2d 164, 7 Misc. 
2d 84. 

Branche v. Board of Trustees of 
Incorporated Village of Great 
Neck, 141 N.T.S.2d 477. 

Pa.—Bary v. Zoning Bd. of Adjust¬ 
ment, Com.PL, 4 Bucks Co. 269. 

Bvldeutiary material 
No adequate Judicial review of a 
decision of the zoning board of ap¬ 
peals is posslble unless ali essential 
evidentiary material on which the 
agency predicates a quasi-judicial 
determination is in the record and 
before the court. 

N.T.—^Russo V. Stevens, 173 N.Y.S. 
2d 344. 10 Misc.2d 530. 

MliLTLtes of proceedings 
In civil actlon in lieu of prorog¬ 
ative writ to review validity of 
township committee’s resolution 
granting zoning variance, minutes of 
proceedings of board of adjustment 
which recommended approval of the 
variance should have been part of 
record submitted to trial court. 
N.J.—Tomko V. Vissers, 121 A.2d 602, 
21 N.J. 226. i 

Ownershlp of lot 

In proceeding for bullding permit 
where permit was refused and con- 
stitutionality of zoning ordinance 
was raised and where there was no 
proof in record that plaintiff was 
owner of lot involved and had, pur- 
chased it under bona fide agreement, 
supreme court would not assume that 
plaintlfC was bona fide purchaser and 
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refused to decide constitutionality of 
ordlnanca 

R.L—^Dlmitri v. Zoning Board of Re¬ 
view of City of Warwlck, 200 A. 
963, 61 RI. 325. 

TTndlspnted testlmony 
Record and maps requested by ap¬ 
pellate court in exercise of its origi- 
nal Jurlsdiction which disclosed un- 
disputed physical characteristics of 
subject premlses and surrounding 
property and resolution of board of 
adjustment which adopted findings 
reciting statutory language in grant¬ 
ing zoning variance afforded suffi¬ 
cient basis for judicial review of 
board's action in as much as basic 
factual findings, which were not 
made by board, would only have Iter- 
ated undisputed testlmony and were 
therefore unnecessary. 

N.J.—^Bierce v. Gross, 136 A.2d 661. 

47 N.J.Super. 148. 
trniqne drcnmstaaioes 
Where decision of zoning board of 
appeals granting variance, and 
board*s return in proceeding to re¬ 
view such decision, did not show that 
owner’s plight was due to unique 
circumstances, decision must be an- 
nulled although such fact might have 
been within personal knowledge of 
members of the board. 

N.T.—^Lathrop v. Periola, 93 N.Y.S. 
2d 668, 276 App.Div. 850. 

20. Del.—Garden Court Apartments 
V. Hartnett, 66 A.2d 231, 6 Terry 1. 
N.T.—^Application of Graham, 168 N. 
T.S.2d 97, 7 Misc.2d 30, petition dis- 
missed 165 N.Y.S.2d 154, 7 Misc.2d 
34. 

Basis 

Record must show basis of deci¬ 
sion. 

Pa.—Elvan v. Exley, 68 Pa.Dist. & 
Co. 638. 

Appeal of Peirce, Com.Pl., 15 
Beaver 186, reversed on other 
grounds 119 A.2d 506, 384 Pa. 100. 
Xnolusion in transoript 
Findings of fact and conclusions of 
law must be Included in transcript of 
journal entrles flled in common pleas 
court on appeal from decision of 
board. 

Ohio.—Hardy v. Horst, Com.Pl., 101 
N.E.2d 398—A. Dicillo & Sons v. 
Chester Zoning Bd, of Appeals, 
Com.PL, 98 N.B.2d 362. 

Pindisgs not part of decision 

In proceeding by village officers to 
review determination of board of 
appeals overruling officers’ denial of 
permit for Improvement of premfses 
occupied as nonconforming use, 
board's findings of fact, which were 



101 C.J.S, 


Tecord does not contain the findings of such body.^^ 
Where the record on appeal from the decision of a 
zoning board is incomplete, whether the judge 
should grant a timely motion requiring the board 
to send up a certified copy of its judgment and such 
proceedings as were had before the board is a mat- 
ter largely within the discretion of the judge.22 

On a revicw by certiorari, the Standard by which 
the sufficiency of the record returned in response 
to the writ is measured has been held to be that es- 
tablished by statute, and not that which is applied 
in a common-law certiorari proceeding.23 it may 
be required that the basis on which the board act- 
■ed clearly appear in the record^^ so as to render an 

B. MODE OF REVIEW; NATURE AN 
§ 333. In General 

An appropriate mode of review must be employed to 
•obtafn JudiciaI rellef from the action or decision of 
l)Uilding and zoning authorities; and a speciai statutory 
imethod of appeal and review by the courts of a zoning 
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intelligent review possible.25 Ordinarily, the pre- 
sumption of regularity in proceedings before a 
board does not waive the necessity of including in- 
dispensable features in the record and in the ab- 
sence of an adequate record the decision will not be 
sustained.^*^ It has been held, however, that a de¬ 
cision of the board may be sustained, although it 
contains no statement of reasons or grounds there- 
for, where the undisputed evidence in the record 
supports the conclusion reached.^® On review by 
certiorari, the record may be such as to require 
treatment of an application to the board as one for 
a variance only rather than one for a variance or 
an exception.2d 

) SCOPE OF PARTICULAR REMEDIES 

decision must be foilowed to the excluslon of other 
remedies. 

Generally, a party seeking review of the action 
or decision of building and zoning authorities must 
follow an appropriate mode of review.^® Proceed- 


clearly basis for its decision and 
which Wf‘re Incorporated In its an- 
Rwor and returned to reviewinff court, 
were accopted by reviewlng court as 
fully effective flndings in support of 
decision, althouerh they were not 
made part of, or handed down with, 
thu decision. 

N.r.— Fox V. Adoms, 134 Nr.T.S.2d 
534. 

21p Del.—Garden Court Apartments 
V. Hartnett, 65 A.2d 231, 6 Terry 1, 

22. Ga.—^Flctcher v. Daniels, 86 S.B. 
2d 232, 211 Ga. 403. 

Corveotioa of error 

Tn proceodlntf for order to reverse 
dftepminatlon of town board in de- 
nyin^ application for zone change, 
clalmcd error of town clerk In not 
swoaring to statement as to date on 
which decision was 111 ed In his olUce 
couid be corrected by court under 
statute provldlng that clthcr party 
may roqupst court to correct omis- 
.siona or defects of papors. 

X.Y.—Flreslone v. Town Bd. of Town 
of Oyster Bay, 134 N.Y.S.2d 882. 

23. Del.—Soarlcs v. Darling, 83 A. 
2d 36, 7 Terry 263. 

24. Del.—Searles v. Darling, supra. 
111.—Poertsch v. Fox, 86 N.E.2d 300, 

338 IlLApp. 208. 

N.Y.—Mulier v. Zoning Bd. of Ap- 
poals of Town of liamapo, Rock- 
land County, N. Y., 76 N.Y.S.2d 132, 
272 App.Dlv. 1074. 

Sherwood Healty Corp. v. Perl- 
ola, 82 N.Y.S.2d 605, 193 Mlsc. 194. 
K,I.—Del Toro v. Zoning Bd. of Re¬ 
view of Town of Bristol, 107 A.2d 
460, 82 a.I. 317. 


Tenus of ordinanoe 

Record may be required to contain 
the terms and provisions of the ordl- 
nance under which the zoning board 
oporated. 

Ga,—Lewenstein v. Curry, 42 S.B.2d 
168, 75 Ga.App. 22. 

Beoord held siuOSLcient 

(1) Generally. 

NT.J.—Berdan v. City of Paterson, 62 
A.2d 680, 1 N.J. 193. 

(2) Record of proceedings result- 
ing in passage of amendments to 
zoning ordinances showed proper no- 
tices and hearings and was ample for 
purposes of petition for certiorari to 
review action. 

R,!.—Bates v. Stiteley, 126 A.2d 108. 

(3) Where record contained undis- 
puted facts sufllclently showing rea¬ 
sons for board's decision, court would 
bo justified in overlooking failure of 
board to state reasons for decision. 
R.I.—Collln V. Zoning Bd. of Review 

of City of Providence, 98 A.2d 843, 
81 R.L 112. 

2B. N.Y,—Collins v. Behan, 33 N.B. 
2d 86, 285 N,Y. 187. 

Stateuent of facts 
Record of a hearing on an appli¬ 
cation for a permit, which shows the 
conclusions of a board, but which 
omits any statement of the facts on 
which they are based, has been held 
to be insufficient. 

Del.—-Auditorium, Inc. v. Board of 
Adjustmont of Mayor & Council of 
Wilmington, 91 A.2d 528, 8 Terry 
373. 

26. Del.—Searles v. Darling, 83 A.2d j 
96, 7 Terry 263. | 
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27. N.Y.—^Mulier v. Zoning Bd. of 
Appeals of Town of Ramapo, Rock- 
land County, N. Y., 75 N.Y.S.2d 192, 
272 App.Div. 1074. 

Sherwood Realty Corp. v. Peri¬ 
cla, 82 N.Y.S.2d 505, 193 Mlsc. 194. 
R.I.—Perrier v. Board of Appeals of 
City of Pawtucket, 124 A.2d 237. 

28. R.I.—^Winters v. Zoning Bd. of 
Review of City of Warwick, 96 A.2d 
337, 80 R.I. 275—Petrarca v. Zon¬ 
ing Board of Review, 80 A.2d 156, 
78 R.I. 130. 

28. R.I.—^Winters v. Zoning Bd. of 
Review of City of Warwick, 06 A. 
2d 337, 80 R.I. 276—Cardln v. Zon¬ 
ing Bd. of Review of Town of 
North Providence, 93 A.2d 304, 80 
B.r. 136. 

30. N.Y.—Holland v. City of Long 
Beach, 155 N.Y.S.2d 237. 

Frooeeding held pxoper 
N.Y.—Jetter v. Hofheins, 70 N.Y.S. 
2d 808, 190 Mlsc. 99. 

Pzoceeding on. motion. 

Where zoning board of appeals of 
town denied application for a speciai 
permit to erect a restaurant, tavcrn 
and grill, under zoning ordinance, on 
commercial zoned property, petition- 
er*s remedy, If any, was by proceed- 
ing under Article 78 of the CivU 
Practice Act, in the nature of manda¬ 
mus, and petltioner was not enti- 
tled to have Involved section of ordi¬ 
nance declared unconstitutlonal, and 
to havo resolution denying appUea- 
tion for speciai permit annulled, on 
motion. 

N.Y.—Romig v. Weld, 95 N.Y.S.2d 
671, 276 App.Dlv, 614. 
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ings for review are prbvided for by statute, in many and defined by the courts.32 Accordingly, where 
jurisdictions,2l and the right and scope of review authorized by statute, appeal is a proper remedy to 
ordinarily are limited to that provided by the stat- review the action of a zoning body in promulgating 
ute as the effect of the statute has been construed an order or regulation,^^ or in g^anting or deny- 


Bemedies oilLAr than. oertlocaxl 

When successful applicant for 
amendment of town 2 oning ordlnance 
attempts to take advantage of chang- 
es made by town council in way that 
injures or threatens substantial In- 
Jury to rights of owners of property 
adjolning that of applicant In partlc- 
ular zone, other remedies than cer¬ 
tiorari are available to such owners, 
if they can establish that councirs 
action was illegal. 

R.L—^Allaniello v. Town Council of 
Town of Bast Providence, 117 A, 
2d 233. 

Partioular aotion, to be revlewed. 

Where zoning commission adopted 
amendment to zoning rcgulation 
whtch permitted residentlal develop- 
ment by construction of apartment 
houses in area zoned B residentlal, 
and applicatlon of residents of tract 
zoned B residentlal to change zone 
of tract to A residentlal was denied, 
if residents deslred to claim that reg- 
ulations were not made in accordance 
wlth a comprehensive plan, they 
should have appealed from commls- 
sion*s action in adopting amendment, 
and not from denlal of thelr applica- 
tion for change of zone. 

Conn.—•Wolfplt-Villa Crest Ass*n v. 
Zoning Commission of City of Nor- 
walk, 135 A.2d 732, 144 Conn. 560. 

Order held blndlng 
Where horne owner dld not seek re¬ 
view of order of local board of ap- 
peals denying his applicatlon under 
zoning ordlnance for variance to per- 
mit use of garage with apartment as 
independeut one-family dwelling, 
homeowner was bound by board’s 
order. 

N.T.—ariffln v. Reville, 149 N.Y.S.2d 
812, 1 Mlsc.2d 1045. 

31. Ind.—^Ballman v. DufCecy, 102 N. 

B.2d 646, 230 Ind. 220. 

Mich,—Jones v. De Vries, 40 N.W.2d 
317, 326 Mich. 126. 

N.T.—Romig V. Weld, 95 N.T.S.2d 
671, 276 App.Dlv. 514. 

Vangellow v. City of Rochester, 
71 N.T.S.2d 672, 190 Misc. 128. 
Pa.—^Barth v. Gorson, 119 A.2d 309, 
383 Pa. 611. 

D. B. S. Bldg. Ass*n v. Dundon, 
Com.Pl., 36 Erle Co. 201—^Wynne- 
wood Civic Ass’n v. Lower Merlon 
Tp., Quar.Sess., 69 Montg.Co. 817, 
afflrmed 102 A.2d 423, 175 Pa.Super. 
20 . 

Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371. 

Talldlty of statute 

(1) A statute authorizing the dis- 
trict court to review decisions of the 
City board of adjustment Is within 


the power of the legislature and val- 
Id. 

Wyo.—^In re Mcinemey, 34 P.2d 35, 
47 W’yo. 258. 

(2) Statute providing that ali per- 
sons aggrieved by any decision of 
zoning board of appeal may present 
to court a verified petltlon setting 
forth that decision is Illegal, and 
that court may take evidence and 
may reverse, afflrm, or modify the 
decision brought up for review, does 
not violate constitutional prohibition 
with respect to separation of pow- 
ers. 

111.—Illinois Bell Tei. Co. v. Fox, 85 
N.B.2d 43, 402 111. 617. 

Sepeal 

(1) Provision of Village Law au¬ 
thorizing proceedings before special 
term to review decisions of village 
zoning board of appeals was not by 
implication repealed by provisions of 
Civil Practice Act relating to pro¬ 
ceedings against a body or ofidcer. 
N.T.—Theodore Gompers, Inc., v. 

Craft, 87 N.T.S.2d 670, 194 Misc. 
779. 

(2) Town Law provision authoriz¬ 
ing proceeding for review of decision 
of town zoning board of appeals was 
not impliedly repealed by provisions 
of Civil Practice Act relating to pro¬ 
ceeding to review orders of a body 
or officer. 

N.Y.—^People ex rei. Hudson-Harlem 
Valley Tltle & Mortgage Co. v. 
Walker, 26 N.B.2d 952, 282 N.Y. 
400. 

Mulier V. Zoning Bd. of Appeals 
of Town of Hamapo, Rockland 
County, 60 N.Y.S.2d 98, 270 App. 
Div. 824. 

(3) Under statute providing that 
decision of zoning appeal board shall 
not become flnal until expiration of 
five days from date of entry of such 
order, right of review of decisions by 
courts may be had in proceedings in- 
stituted within time prescribed, and 
amendment providing for review on 
facts and law in Circuit court with 
respect to any decision of board as to 
continuation of use which was law- 
ful at time zoning ordlnance was 
adopted did not repeal right of re¬ 
view. 

Mich.—Jones v. De Vries, 40 N.W.2d 
317, 326 Mich. 126. 

Particular provisions held ooutrol- 

N.Y.—Alsloff V. Murdock, 81 N.Y.S.2d 
872, appeal dismissed in part, mod- 
ifled In part on other grounds Ap¬ 
plication of Alsloff, 94 N.Y,S.2d 
226, 276 App.Div. 907. 
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SCome mle oharter 
Under metropolitan clty’s statu- 
tory horne rule charter, persons 
Jointly or severally aggrieved by de¬ 
cision of City zoning board of appeals 
may present to district court a duly 
verified petition, stating that decision 
is illegal in whole or part on speci- 
fled grounds, within thirty days after 
flling of decision in board's office. 
Neb.—^Roncka v. Fogarty, 41 N.W.2d 
745. 152 Neb. 467. 

Statutory proceeding Ia lien, of pro¬ 
rogative writ 

(1) In general. 

N.J.—Carroll v. Board of Adjustment 
of Jersey City, 83 A.2d 448, 15 N.J. 
‘Super. 363. 

(2) In action in lieu of prerogative 
writ, brought by property owners for 
declaration that a zoning amendment 
was invalid, relief sought was that 
which formerly would have been 
sought by writ of certiorari, and fact 
that plaintiffs had right to institute 
such action did not change fact that 
relief obtainable was discretionary 
with court and might be refused if 
it appeared that public interest would 
suffer or private Injustice would be 
done. 

N.J.—Jones v. Zoning Bd. of Adjust¬ 
ment of Long Beach Tp., 101 A,2d 
102, 28 N.J.Super, 483, afflrmed 108 
A.2d 498, 32 N.J.Super. 397. 

32. U.S.—222 Bast Chestnut St. 
Corp. V. La Salle Nat. Bank, C.A. 
IlL, 253 F.2d 484. 

Pa.—Crozier v. Canflcld, Com.Pl., 70 
Montg.Co. 342, 68 York Leg.Rec. 
115. 

Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371, 

33. Md.—^Kracke v, Weinberg, 79 A. 
2d 387, 197 Md. 330—Hoffman v. 
Mayor and City Council of Baltl- 
more, 79 A2d 367, 197 Md. 294. 

General or speolal zoning l&ws 
Legislative history of statute re¬ 
lating to appeals in zoning cases in- 
dicates that the statute was Intended 
to create a right of appeal from every 
zoning commission in the state, re- 
gardless of whether the municipality 
is actlng under general or special 
zoning laws, and afforded a right of 
appeal in a zoning case in the town of 
West Hartford even though special 
act under which West Hartford re- 
ceived its zoning powers made no 
provision for appeal; ‘'zoning com- 
missions,” within statute is a term of 
general applicatlon, and statute 
granted right of appeal from town 
council which was acting as a zoning 
commission. 

Conn,—Sulllvan v. Town Council of 
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ing a perrait,^^ or an exception or variance.^® 
Where the appeal is one provided by statute, the 
court is limited in the scope of its jurisdiction to 
the provisions of the zoning statutes and ordinanc- 
es,3® and even though the court might possess gen- 
eral equity jurisdiction, in a zoning appeal it would 
be unable to apply equitable principles.^*^ 

In particular circumstances, review of a zoning 
decision may be sought in a direct action against 
the zoning board, on issues made by pleadings as 
in other cases, ^ 8 and where it is claimcd that the 
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enti re zoning ordinance is void the remedy may be 
asserted by direct action.^^ In some jurisdictions, 
a question whether a zoning ordinance as applied to 
a certain piece of property is invalid may be raised 
by a bili in equity,^® and where there is no provi- 
sion for appeal from the action of a municipal leg- 
islative body in enacting or amending a zoning ordi¬ 
nance, the remedy of aggrieved property owners is 
such as may be available through resort to the ex- 
traordinary equitable jurisdiction of the coutts.**^ 
Equitable relief from the action of a zoning board 


Town of West Hartford, 121 A.2d 
630, 143 Conn. 280. 

Frooeedingr held on» by appeal 

(1) PlalntlfCs application to court 
of common pleas whlch stated that 
plaintiff was appcallng from decision 
of zoning board of appeals, and whlch 
contalned all allegations essentlal to 
appeal from board, and whlch set out 
order appealed from and facts relied 
on to support allegotion of unreason- 
abillty of board's action was an ap¬ 
peal, and court of common picas 
erred in dismissing it as action in 
equity, even though the application 
dld not contain a praycr for rcvcrsal 
of board’s decision. 

Conn.—Flsher v. Board of Zoning 
Appoals of the Town of Monroe, 
113 A,2d 587, 142 Conn. 275. 

(2) Even though plaintifTs applica¬ 
tion on appeal from decision of zon¬ 
ing board of appeals contalned pray- 
ers for a temporary and permanent 
injunction and for a declaratory 
Judgment, whlch rellof could not be 
granted on appeal, tho presencc of 
such prnyor in application did not 
convert tho appeal into some other 
form of action. 

Conn.—Fisher v. Board of Zoning 
Appeals of the Town of Monroe, su¬ 
pra. 

Statnts held inappUoahle 

(1) Statute providing for appeal 
genorally to superior court from acts 
of board of county commissioners Is 
inapplicablc where board acts under a 
spccinl law for special purposes. 
Wash,^—State ex rol, Lyon v. Board 

of Com’rs of IMerce County, 106 
P.2d 387, 31 Wash.2d 366. 

(2) Provislon In 1047 act maklng a 
nurnber t>f changes in previoualy ex- 
isting statutes as to zoning, whlch 
uuthorized an appeal from decision 
of zoning cominisslon, would not be 
conHtru«'d as givlng court of common 
pUvas jurisdiction of an uppcal from 
t<iwn <oimmls.sion*8 action in grantlng 
a change of zone in a proceeding 
which httd been cummenccd before 
effective drtte of the act. 

Oonn.^—Demarest v. Zoning Commis- 
ainn of Town of Plainvllle, 59 A. 
2d 2D3. 134 Conn. 572. 

34. Pa.—Vogt V. Borough of Fort 


Vue, 85 A.2d 688, 170 Pa.Super. 
626. 

Statute held not to authorlze appeal 
B..I.—Order of St. Benedict in Ports- 
mouth V. Town Council of Town of 
Portsmouth, 125 A.2d 160. 

XTature of proceeding 
Where action designated a petition 
in appeal was dled against township 
zoning board of appeals for order re- 
versing board’s decision revoking 
building alteration permit on ground 
that decision was unreasonable and 
unlawful, action was an appeal and 
not an original cause of action. 

Ohio.—A. Dicillo & Sons v. Chester 
Zoning Bd. of Appeals, Com.Pl., 98 
N.B.2d 352. 

Bnltngs of oit 3 r’s building Inspector 
under zoning ordinances, when sup- 
ported by evidcnce, cannot be attack- 
cd cxccpt by appeal as provided in 
statute. 

Tex.—Rosenthal v. City of Dallas, 
Civ.App., 211 S,W.2d 279, error re- 
fused no reversible error. 

35. Pa.—^Blank v. Board of Adjust- 
ment of Borough of West Mlftlin, 
136 A.2d 695, 390 Pa. 636--Pincus 
V. Power, 101 A.2d 914, 376 Pa. 176. 

Statute held Snapplic&ble 
Statute providing for appeal gen- 
erally to superior court from actlons 
of board of county oommlBsioners did 
not authorlze appt^al tn superior court 
from decision of board grantlng vori- 
ance purmit to operate tavern in 
highway-use district zoned against 
such buslncss by county plunnlng 
commission created by board pursu- 
ant to special statute permitting es- 
tablishment of use districts and gen- 
eral zoning rogulations to promote 
gcneral welfare. 

Wa.sh.—State ex rei. Lyon v. Board 
of Com'ra of Pierce County, 196 
P.2d 997, 31 Wash.2d 366. 

36. Pa.—Mazoika v. American Oil 
Co., 118 A.2d 142, 383 Pa. 191. 

Bepeol of chorter provision 
Statute providing that appoals may 
be taken from action of any board of 
zoning appeals within 30 days after 
llmil action of such board superseded 
or repealed by Implication City char» 
ter provlslon that court shall review 
record and other matters produced by 
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board pursuant to issuance of a writ 
and may reverse or modlfy the deci¬ 
sion reviewed, in whole or in part, 
when it is satisiled that decision of 
board is contrary to law or that it i.s 
arbitrary and constitutas abuse of 
discretion. 

Va.—^Wlcker Apartments, Inc. v. City 
of Hlchmond, 99 S.E.2d 656, 199 Va. 
2C3. 

Administrative question 

Statutory right of appeal to Circuit 
court for Anne Arundel County from 
action of county commissioners in 
zoning matters was not limited to a 
determination of a legislative rather 
than an administrative question. 

Md.—Board of Com’rs of Anne Arun¬ 
del County V. Snyder, 46 A.2d 689, 
186 Md. 342. 

37. Pa.—^Mazeika v. American Oil 
Co., 118 A.2d 142, 383 Pa. 191. 

Appeal of Tool & Mfg. Co., Co., 
104 Pittsb.Leg.J. 243. 

38. Neb.—^Roncka v. Pogarty, 41 N. 
W.2d 745, 162 Neb, 467. 

N.J.—^Marrocco v. Board of Adjust- 
ment of City of Passaic, 68 A.2d 
470, 6 N.J.Super. 94. 

X^aek of notice or hearing 
Where board of adjustment gave no 
notice or hearing to plaIntllE who was 
adjacent property owncr before 
grantlng varlance, and allugeUly act- 
cd wlthout required consent of eighly 
per cent of surrounding prop(*rty 
owners, plaintiff was nut limited tt> 
proceedlngs In nature of certiorari 
under praetice rule and action could 
procced on Lssuea made by pleudlng.s 
as in other cases indepondent of the 
rulo. 

Colo.—Rogonnltter v. Powler, 200 P. 
2d 223, 132 Colo. 489. 

39. Ind,—City of East Ohlcago, Ind. 
V. Sinclair Itr-fining Co., 111 N.B.2d 
459, 232 Ind. 296--^ity of South 
Bend v. Marckle, 18 N.E.2d 764, 215 
Ind. 74. 

40. Md.—Hofltman v. Mayor and City 
Council of Baltlmore, 79 A.2d 367, 
197 Md. 294. 

Kemody by suit for injunction see in¬ 
fra § 340. 

4UL. Ky.—Bym v. Beechwood Vlllage, 
253 S.W.2d 395, 
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will not be granted, however, where there is a com¬ 
plete and adequate remedy at law.‘*2 Under some 
statutes, a suit in equity to annui a zoning decision 
is not a permissible mode of review except as au- 
thorized by the statute and where an exclusive 
statutory remedy is provided for, a bili in equity may 
not be brought to review the validity of a zoning 
regulation or its application.^^ 

Under a statute providing a remedy in Heu of 
certiorari and mandamus to review '*a determina- 
tion” of a public officer or body, the action or pro- 
ceeding is not available to review legislative action 
of a zoning oflScer or board, as distinguished from 
administrative action.^® Accordingly, such a pro- 
ceeding is not maintainable to review the denial of 
a petition to amend or change provisions of a zon¬ 
ing ordinance so as to allow a particular use of pe- 
titioner^s property.^® However, where a legislative 
body is authorized by special zoning ordinance pro- 


vision to grant a special exception or special use 
permit, its determination on an application therefor 
is held to involve an exercise of judgment or dis- 
cretion reviewable in such a statutory proceeding.‘*7 
It has been held that whether a zoning ordinance is 
invalid cannot be raised in a proceeding to have the 
board of zoning appeals vary the ordinance^® or in 
a proceeding by a county park commission to ac¬ 
quire title to land.^^ 

JVrif of prohibition. In a proper case, a proceed¬ 
ing may properly be maintained for a writ of pro¬ 
hibition against the zoning board but where the 
statutory right of appeal from the action of the 
board is adequate to raise the matter complained 
of by the property owner, a writ of prohibition is 
not justified.®^ 

Exclusiveness of statutory remedy; coUateral aU 
tack. Where a statutory remedy is provided for 
reviewing the vaHdity of a zoning regulation, it is 


42. Ga.—^Doyal v. Jackson, 41 S.£:.2d 
152, 201 Ga. 746. 

Pa.—Baederwood Center, Inc. v. Put- 
ney, 133 A.2d 836, 390 Pa. 53. 
Aemedy "by certiorari 

(1) Since fundamental reason for 
permittlng suit in equity attackingr 
constltutionality of zoning resolution 
is that no other adequate remedy is 
available, when remedy is procured 
by writ of certiorari, complaint at- 
tacking ordinance will be dlsmlssed. 
N.Y.—Crone v. Town of Brlghton, 

119 N.T.S.2d 877. 

(2) Right to have decision of board 
of zoning appeals, reversing denial 
of permit, reviewed by superior court 
on certiorari was a complete and 
adequate remedy at law precluding 
equitable relief. 

Ga.—^Doyal v. Jackson, 41 S.B3,2d 152, 
201 Ga. 746. 

43. Mass.—^Reynolds v. Board of Ap¬ 
peal of Springfield, 140 N.a2d 491, 
335 Mass. 464—Fairman v. Board 
of Appeal of Melrose, 117 N.E.2d 
829, 831 Mass. 464. 

SeMsioiL as io bnilding oode 
Where bili brought as an appeal 
from decision of board of appeal au- 
thorlzing variance of building code 
and zoning ordinance, by permltting 
owners of dwelling house to convert 
it into nursing horne, did not state 
case in equity for relief with respect 
to building code, fact that appeal 
from decision in respect to zoning 
ordinance was wlthin court*s juris- 
dictlon did not give court jurisdictlon 
over board*s decision as to building 
code. 

Mass.—^Reynolds v. Board of Appeal 
of Springfield, 140 N.E.2d 491, 336 
Mass. 464. 

44. Pa.—^Baer v. Lonsdorf, 135 A.2d 
61, 890 Pa. 176—^Pittsburg Outdoor 


Advertislng Co. v. City of Clairton, 

133 A.2d 642, 390 Pa. 1. 

Where bnUding permit is issned 
pursuant to a new zoning ordinance, 
even though plalntiif does not know 
of such at the time a complaint in 
equity is filed to have the ordinance 
declared illegal, unconstitutional and 
void, the complaint will be dismissed 
for want of equity jurisdictlon, since 
plaintiff has an exclusive statutory 
remedy of appeal to the board of ad- 
justment. 

Pa.—Strawbridge v. Horsham Tp., 7 
Pa,Dist & Co.2d 161, 72 Montg.Co. 
117. 

Seview of board of appeal 

Statute providing for review of ac¬ 
tion of board of appeal of building 
department does not contemplate re¬ 
view by bili in equity. 

Mass.—^Harper v. Board of Appeals 
of Building Department of City of 
Boston, 171 N.B. 430, 271 Mass. 
482. 

45. N.T.—^Parkplain Realty Corp. v. 
Town Bd. of Town of Hempstead, 
137 N.T.S.2d 474—Pirestone v. 
Town Bd. of Town of Oyster Bay, 

134 ]Sr.Y.S.2d 882. 

46. N.Y.—^Pelham Jewish Center v. 
Board of Trustees of Village of 
Pelham Manor, 170 N.Y.S.2d 136, 9 
Misc.2d 664. 

Power as to special exoeptlon. 

Where there was no provision in 
village zoning ordinance authorizing 
board of trustees to grant special ex¬ 
ception or special use permit with 
respect to property situate in a resi- 
dence “A’* district, board had no pow- 
er to act except leglslatively by 
amendlng ordinance, and its fallure 
to do so could not be made the basis 
of an article 78 proceeding. 
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N.Y.—^Pelham Jewish Center v. Board 
of Trustees of Village of Pelham 
Manor, supra. 

47. N.Y.—^Pelham Jewish Center v. 
Board of Trustees of Village of 
Pelham Manor, supra. 

Cunningham v. Planning Bd. and 
Bd. of Appeals of Town of Bright- 
on, 167 N.Y.S.2d 698, reversed in 
part and vacated in part on other 
grounds 164 N.Y.S.2d 601, 4 A.D.2d 
313. 

Aotion of cosiznoflL oonsLcil of olty 
disapproving determination of zon¬ 
ing board of appeals granting a per¬ 
mit for a special exception use was 
reviewable in an article 78 proceed¬ 
ing. 

N.Y.—^Alex-Wells, Inc. v. City of 
Yonkers, 154 N.Y.S.2d 108. 

48. Ind.—^Board of Zoning Appeals 
of City of Xndianapolis v. Wain- 
trup, 193 N.B. 701, 99 Ind.App. 576. 

N.Y.—^Diocese of Rochester Planning 
Bd. of Town of Brlghton, 147 N.Y. 
S.2d 392, 1 A.D.2d 86, reversed on 
other grounds 136 N.E.2d 827, 1 N. 
Y.2d 508, 164 N.Y.S.2d 849—Pforz- 
heimer v. Seidman, 103 N.Y.S.2d 
886 , 278 App.Dlv. 780. 

AppUoatloiL to require caacellation of 
revocatioA order 

It is too late to question consti- 
tutionality of properly adopted zon¬ 
ing ordinance on application to re¬ 
quire cancellatlon of order of revoca- 
tion of building permit. 

N.Y.—^Van Auken v. Kimmey, 252 
N.Y.S. 329, 141 Misc. 105. 

43. N.Y.—Westchester County v. 
MacEwen, 260 N.Y.S. 875, 237 App. 
Div. 833. 

50. Ohio.—Gochenour v. Herderick, 
131 N.E.2d 228, 99 Ohio App. 27. 

51. Ohio.—Gochenour v. Herderick, 
supra. 
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exclusive ;52 and under some provisions, ali ques- 
tions involved in the application of zoning ordinanc- 
es, whether relating to confiscation of property or 
the effect of provisions of the ordinance, must be 
heard and considered under the remedy provided 
by the statute.53 So, as a general rule, a special 
statutory method of appeal and review by the courts 
of a decision rendered in the administration of 
building and zoning laws and regulations must be 
followed to the exclusion of other remedies.®^ 

One failing to pursue his statutory remedy is 
precluded from attacking a zoning ordinance col- 
laterally on the ground that it is unreasonable and 
unconstitutional.55 Furthermore, a zoning ordi¬ 
nance is not subject to collateral attack by the city 


ZONING §§ 333-^34 

which classified the property,®^ 

§ 334. Exhaustion of Administrative Rem¬ 
edies 

OrdFnarily a property owner must pursue and exhaust 
the administrative remedy avaiiabie to him under a zon¬ 
ing ordinance or statute before resorting to the courts 
for other reiief from the action or decision of zonina 
authorities; but the ruie is not absoiute and without 
exceptione, and in various circumstances it may be in- 
appiicabie. 

Generally, a property owner must first pursue and 
exhaust the administrative remedy avaiiabie to him 
under a zoning ordinance or statute before resort¬ 
ing to the courts for other reiief from the action 
or decision of zoning authorities.57 Accordingly, 


52. Ind.—state ex rei. Marion Coun- 
ty Plan Commission v. Superior 
Court of Marion County, 136 N.E. 
2d 516, 235 Ind. 607. 

Pa.—Baer v. Lonsdorf, 135 A.2d 61, 
390 Pa. 175—Piltsburg Outdoor Ad- 
vertising Co. v. City of Clairton, 
133 A.2d 542, 390 Pa. 1—Wojnar v. 
Tale & Towne Mfg. Co., 36 A.2d 
321, 348 Pa. 695—Taylor v. Moore, 
164 A. 799, 303 Pa. 469. 

Schaub V. Brontwood Borough 
Zoning Bd. of Adjuatment, 118 A. 
2d 292, 180 Pa.Super, 106. 

Tex.—Kosenthal v. City of Dallas, 
Clv.App.. 211 S.W.2d 279. 

Bosed on. rlgbt 

N.Y.—Bronxville Associates v. Brady, 
36 N.Y.S.2d 308. 

53. Pa.—Taylor v, Moore, 164 A. 799, 
303 Pa. 469. 

Vogt V. Borough of Fort Vue, 85 
A.2d 6SS, 170 I»a.Super, 526—Com- 
monwmlth v. De Baldo, 82 A.2d 
678, 169 Pa.Supc*r. 363. 

Appeal of <Jfi.singer, Com.ri., 36 
Del.Oo. 333—D. B. S. Bldg. A.ss’n v. 
Dundon, Cum.IM., 36 Erio Co. 201. 

54. CSa.—Ijf*dlM*tter v. Hoberts, 98 S. 
E.2d 654. 96 Oa.App. 652. 

Mass.—Reynolds v. Board of Appeal 
of Springlicld, 140 N.E.2d 491, 336 
Mas». 464. 

Neb.—Kelley v. John, 76 N.W.2d 713, 
162 Xeb. 319. 

N.Y.—Shurwood Realty Corp. v. Feri- 
ula, 93 N.Y.S.2d 750, 197 MIsc. 77, 
tranHfem»d, «ta* 101 N.y.S.2d 236, 
277 App.Dlv. 1049. 

Aisloff V. Murdock, 81 N.Y.S.2d 
872, appeal diHmiKscd in part and 
modilled in part on other grounds, 
Application of Alsloff, 94 N.Y.S.2d 
226. 276 App.Div. 907. 

Pa.—City of Philadelphia v. Wyszyn- 
skl. 112 A.2d 327. 381 Pa. 163. 

Schaub v. Brentwood Borough 
Zoning Bd. of Adjustment, 118 A. 
2d 292, 180 Prt.Supcr. 105—Appeal 
of Krlnk.s, 194 A. 231, 12« l»a.Supc*r. 
405, anirmcd 2 A.2d 700, 332 Pa. 
238. 


Lewis v. Emmot, Com.PL, 43 Del. 
Co. 156, afflrmed 122 A.2d 727, 386 
Pa. 336—^Appeal of Geisinger, Com. 
Pl., 35 DeI.Co. 333. 

Wyo.—State ex rei. George v. Hull, 
199 P.2d 832, 65 Wyo. 251. 
APPUcabillty to pending pzooeedlng 
Pro Vision in act making a number 
of changes in previously existing 
statutes as to zoning which author- 
ized an appeal from decision of zon¬ 
ing commission would not be con- 
strued as giving court jurisdiction of 
an appeal from town commission’s 
action in granting a change of zone 
in a proceeding which had been com- 
menced before effective date of the 
act. 

Conn.—^Demarest v. Zoning Commis¬ 
sion of Town of Plainville, 59 A.2d 
293, 134 Conn. 672. 

Faxticular prooeedings held not pre¬ 
cluded 

N.Y.—^Isen Contracting Corp. v. Town 
Bd. of Town of Oyster Bay, 107 
N.Y.S.2d 708, 279 App.Div. 607. 

55- N.C,—State v. Roborson, 160 S. 
E. 674, 198 N.C. 70. 

Zn oondemnatlon proceeding', validi- 
ty of a zoning ordinance in relation 
to its prospective use as evidence 
boarlng on value of property to be 
condemned, could not be raised by an- 
swer making a collateral attack on 
such ordinance. 

Fla.—Board of Com*rs of State Insti¬ 
tutione v. Tallahnssee Bank & 
Trust Co., App., 100 So.2d 67. 

56. 111.—^People ex rol. Joseph Lum- 
ber Co. v. City of Chicago, 83 N. 
E.2d 592, 402 111. 321. 

57. U.S.—West V. Bank of Com- 
merce & Trusts, C,C.A.Va., 167 F. 
2d 664. 

Md.—Kahl v. Consolidated Gas, Elee. 
Dight & Power Co. of Baltimore, 60 
A.2d 754. 191 Md. 249—Mayor and 
City CounciI of Baltimore v. Shapi- 
ro, 61 A.2d 273, 187 Md. 623. 

Mo,—Scallet v. Stock, 253 S.W.2d 143, 
363 Mo. 721. 


Neb.—Kelley v. John, 76 N.W.2d 713, 
162 Neb. 319. 

N.Y.—^Vangellow v. City of Rochea- 
ter, 71 N.Y.S.2d 672, 190 Misc. 128. 
Wis.—^Jefferaon County v. Timmel, 61 
N.W.2d 618, 261 Wls. 39. 
Administrative remedy as precluding 
reiief by: 

Declaratory Judgment see infra § 
339. 

Injunctlon see infra § 344. 
Mandamus see infra S 347. 

Beview by certiorari 

(1) Where, under zoning ordinance 
as amended, pending certiorari to 
review action of municipal councll in 
denying prosecutor a permit to erect 
and operate a gas station in business 
distrlct, ali discretion had been re- 
moved from municipal council and 
prosecutor was left to pursue his ap- 
propriate remedies before zoning 
board of adjustment for a variance or 
exception but no such appeal had 
been made, certiorari was required 
to be denied. 

N.J.—Krugman v. Municipal Council 
of City of CUfton, 63 A.2d 803, 136 
N.J.Law 32. 

(2) Application for certiorari held 
prematuro where administrative rem¬ 
edy was not pursued. 

N.J.—^Payne v. Borough of Sea 
Bright, 187 A. 627, 14 N.J.Misc. 76(1. 

(3) However, failuro of property 
owners to appeal to board of adjust¬ 
ment from action of building inspec¬ 
tor refusing permit to erect a gaso- 
line Service station did not require 
dismissal of writ of certiorari to re¬ 
view action taken, where board's ex- 
Istence was doubtful, and an appeal 
had been taken to borough council 
which refused reiief. 

N.J.—Diller v. Mayor and Council of 
Borough of Stone Harbor, 8 A2d 
872,121 N.J.Law 611. 

Appeal to board as prerequislie 
(1> Where the zoning ordinance is 
not clalmed to be invalid in Its en- 
tlrety but only to be arbltrary in its 
application to owner's land, and re- 
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judicial relief may not be sought unless the com- 
plaining party has first taken proper proceedings for 
a zoning reclassification,58 or to obtain a permit,^^ 
«xception, or variance;^® and compliance with the 
statutory provisions for an appeal to an administra¬ 
tive body is required before an appeal can be 
made to the courts from a revocation of a building 
permit.®^ A party appealing from a zoning decision 
of a board of adjustment is not required to apply to 
the board for a rehearing or new trial in order to 
exhaust his administrative remedies, but need only 
make a direct appeal to the court from the deci¬ 
sion as rendered by the board.®^ 

The rule that administrative remedies must be ex- 
hausted before resort is had to the courts in zon- 
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ing matters is not absolute and without exceptions, 
and in various circumstances it has been held inap- 
plicable.®® So it has been held that resort to an ad¬ 
ministrative remedy is not a prerequisite to judicial 
relief where the question raised is one of interpre- 
tation of a statute;®^ and where an action to com- 
pel the issuance of a building permit raises ques- 
tions of law only and not matters requiring adminis¬ 
trative findings of fact or an exercise of adminis¬ 
trative discretion, such action is not premature be- 
cause of failure of the owner of the realty to appeal 
the building inspectores denial of the permit to the 
board of adjustment®® Where no administrative 
remedy was available to petitioner, a proceeding for 
judicial relief is not barred by failure to exhaust 
administrative renaedies.®® 


llef may be obtained from a local 
board of adjustment, the court should 
ordinarily decline to adjudicate an at- 
tack on the ordinance untll the own¬ 
er has exhausted his remedy before 
the board. 

N.J.—Conlon v. Board of Public 
Works of City of Paterson, 94 A.2d 
660. 11 N.J. 363. 

(2) Owner who asserts that a zon- 
in^r ordinance is unconstitutional as 
it applies to his property must flrst 
present issue to board of zoning ap- 
peals. 

Ind.—Town of Homecroft v. Macbeth, 
148 N.E.2d 563. 

(3) Under some statutes it is held 
that. if the ordinance in question has 
any valldity as applied to the par- 
ticular property. recourse to the 
board of appeals or adjustment is a 
condition precedent to a Judicial re- 
vlew of the decision on the applica- 
tion for a permit. 

Ky.—Goodrich v. Selllgman. 183 S. 

W.2d 625, 298 Ky. 863. 

Mass.—^Massachusetts Peather Co. v. 
Aldermen of Chelsea. 120 N.B.2d 
766. 331 Mass. 527. 

N.J.—Medinets v. Hansen, 109 A.2d 
675, 33 N.J.Super. 237. 

N.Y.—Seinfeld v. Murdock. 148 N.T. 
S.2d 359. 2 Misc,2d 525—Vangellow 
V. City of Rochester. 71 N.Y.S.2d 
672. 190 Misc. 128. 

(4) Same rule has been applied 
to one seeking review of the revoca¬ 
tion of his permit. 

N.Y.—Caulwal Const. Co. v. Burwell, 
240 N.Y.S. 456, 136 Misc. 259. 
Administrative remedy held ezhatut- 
ed 

Ark.—City of Blirtheville v. Lewis, 
234 S.W.2d 374. 218 Ark. 83. 

Wash.—Shields v. Spokane School 
Dist No. 81, 196 P.2d 352, $1 Wash. 
2d 247. 

58. Ark.—City of Little Rock v. 
Hunter, 228 S.W,2d 58, 216 Ark. 
916—City of Little Rock v. Griffin, 
210 S.W.2d 915. 213 Ark. 465. 


59. Md.—Kahl v. Consolidated Gas, 
Elee. Light & Power Co. of Balti- 
more. 60 A.2d 754. 191 Md. 249. 

N.Y.—Platt V. City of New York, 93 
N.Y.S.2d 738. 276 App.Div. 873. 
Premature suit 

Owners of lots. buildings on which 
were destroyed or dislodged from 
their foundations by a hurricane. 
were premature in seeking to Invali- 
date subsequent amendments to town 
zoning ordinances in certiorari pro¬ 
ceedings on ground that amendments 
prohibited town zoning board from 
granting such owners permission to 
rebuild and replace buildings on 
lots, where board had not actually de¬ 
ni ed them such permission. though 
town building inspector had denied 
permits to some of them in accord- 
ance with prior emergency ordinanca 
R.I.—Bates v. Stiteley, 125 A.2d 108, 
APPlloatiOBL to building inspector 
Where denial of application by City 
council for the erection of billboards 
on a lot in a commercia! zone was 
arbitrary. action of the council was 
Quashable notwithstandlng the appli¬ 
cant did not apply to the city council 
for a permit as provided by the stat¬ 
ute where the applicant followed the 
statutory procedure in first applying 
for a permit to the building inspector. 

R. L—Newport Poster Advertising Co. 
V. City Council of City of Newport, 
122 A.2d 170, 

60. N.J.—Krugman v. Municipal 

Council of City of Clifton, 53 A.2d 
803, 186 N.J.Law 32. 

N.Y.—^Dicker v, Gulde, 170 N.Y.S.2d 

64. 

S. C.—^Dunbar v. City of Spartanburg, 
85 S.E.2d 281. 226 S.C. 360. 

61. N.Y.—^Radano v. Town of Hunt- 
ington, 117 N.Y.S.2d 94. 281 App. 
Ulv. 682, afflrmed 114 N.E.2d 470, 
305 N.Y. 911. 

68 . Ga.—Ledbetter v. Roberts, 98 S. 
E.2d 654, 95 Ga.App. 652. 

63. Mass.—Colabufalo v. Board of 
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Appeal of City of Newton, 143 N. 
E.2d 536. 

N.J.—^Honigfeld v. Byrnes, 103 A.2d 
698, 14 N.J. 600. 

Conaway v. Atlantic City, 154 A. 
6, 107 N.J.Law 404. 

N.Y.—Saich v. Balint, 167 N.Y.S.2d 
545, 9 Misc.2d 11. 

Pa.—Appeal of Tredyffrln Const. Co., 
Com.Pl., 8 Chest.Co. 85. 

Appeal taken and dismissed 

Court rule requiring exhaustion of 
remedies before issuance of preroga- 
tive writs was not applicable to pro¬ 
ceeding to review grant of permit for 
erection of garage contrary to zon¬ 
ing ordinance, where appeal to board 
of adjustment had been taken and 
dismissed. 

NJr. —^Dolan v. De Capua, 80 A.2d 655, 
13 NJ.Super. 500. 

64. N.J.—Carroll v. Board of Adjust¬ 
ment of Jersey City, 83 A.2d 448, 15 
N.J.Super. 363. 

Revocation of permit 
Failure to appeal to zoning board 
of appeals from issuance of building 
permit to manufacturer would not 
bar property owners from prosecut- 
ing suit for Judgment declaring per¬ 
mit revoked by subsequent zoning or¬ 
dinance amendment rezoning area. 

IU.—^Deer Park Clvic Ass’n v. City of 
Chicago, 106 N.E.2d 823, 347 111. 
App. 346. 

65. N.J.—Stalford v. Barkalow. 106 
A.2d 342, 31 N.J.Super. 193. 

66. Cal.—^Bernstein v. Smutz, 188 P. 
2d 48. 83 C.A.2d 108. 

Ga.—^Toomey v. Norwood Realty Co., 
89 S.E.2d 265, 211 Ga. 814. 
Absenoe of provisions for reolassifl- 
cation 

One applying to city englneer, pur- 
suant to City ordinance, for permit to 
construet commercial building on ap¬ 
plicantes lot, had rlght to sue city 
and its offleers for issuance of permit 
and injunction against interference 
with use of lot for business purposes, 
after city councirs denial of applica- 
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ZONING §§ 334-^35 


Generally, where a constitutional question is in- 
volved, equi^ may act even though by so doing an 
administrative zoning body is bypassed.®*^ The 
right to apply for a variance of a zoning ordinance 
or to review of a determination of a zoning board 
does not deprive an owner of a cause of action at- 
tacking the validity of the zoning ordinance itself,®^ 
and the validity of such an ordinance may in a 
proper case be attacked in a court without first ap- 
plying to the zoning board of appeals for relief.^® 
Accordingly, a proceeding attacking a zoning ordi¬ 
nance as arbitrary and unreasonable, and as consti- 
tuting a deprivation of property without due process 
of law is not subject to objcction that the adminis¬ 
trative remedy afforded through the local board of 
adjustment had not been exhausted.*^® 


§ 335. Certiorari 

In the absence of atatutory authorfty therefor, certio¬ 
rari usuatly Is not a proper remedy to test the legisla- 
tive action of a municipallty as to zoning. 

As a general rule, in the absence of statutory au- 
thority therefor, certiorari does not lie to review a 
purely legislative or administrative action of a mu- 
nicipal council in enacting, amending, or repealing 
a zoning regulationJi Accordingly, where the ac¬ 
tion of a municipality in changing'^2 or refusing to 
change,73 the classification of property for zoning 
purposes is legislative in character, it is not sub¬ 
ject to review by certiorari, unless the action is 
clearly in violation, or in excess, of its legal right 
to proceed under the enabling act^^ 

In the light of these general principies, it has 
been held in some jurisdictions that the remedy is 


tion. as against contention that plain- 
tilC did not exhnust his administra¬ 
tive remedies by seeking reclasaiflca- 
tion of property, where ordinance 
contained no provisions for reclassi- 
fication, plaintifC having fully cx- 
hnustcd only admlnstrative remedy 
alTorded thereby. 

Ark.—City of Blythevllle v. Lewis, 
234 S.W.2d 374, 218 Ark. 83. 

67. Md,—Kahl V. Consolidated Gas, 
Elcc. Light & Power Co. of Balti- 
morc, 60 A.2d 754, 101 Md. 240. 

Mich.—Long V. City of Highland 
Park, 45 N.W,2d 10. 320 Mich. 146. 
Threate&ed prosecatloiis 
PiaintifTs were entitlcd to bring 
suit for judgmcnt dcclaring that ap¬ 
plicat ion of zoning laws to project 
enlarging swimmlng pool malntuined 
by them, which projoct had been 
oommenced prior to enactment of 
zoning laws, was unconstitutional 
and that continuance of threatoned 
prosQcutlons for violation of such 
laws was abuse of Judicial process, 
without flrst exhaufltlng administra¬ 
tive romodios before zoning enforce- 
ment oillcials. 

Ky.—Goodwln v. City of Louisvilleb 
21*; S.W.2d 657, 300 Ky. 11. 

68 . N.Y.—CurtiRS-Wright Corp. v. 
Zneorporated Villago of Oarden 
City. 67 N.T.S.2d 377, 185 MIsc. 
508, reversed on other grounds 61 
N.Y.S.2d 678. 270 App.Hiv. 036, af- 
flrmed 72 N.E.2d 26. 206 N.Y. 839. 

Crone v. Town of Ilrighton, 110 
N.Y.S.2d 877. 

Appsal denlal of permlt 
Where property owner objects to 
restrictive zoning ordinance he is not 
roquired to apply to looal board of 
appeals for a variance but as a mat- 
ter of right may ask board for per- 
mit to build and, on denial, make 
direct application to the court for 
rellof provided restrictive ordinance 
is only bnr to issuance of permit. 

101 C.J.S.—73 


N.Y.—Smlth V. Hartman, 144 N.Y.S. 
2d 13, 208 Misc. 880. 

69. U.S.—^Village of Euclid, Ohio v. 
Ambler Realty Co., Ohio, 47 S.Ct. 
114, 272 tJ.S. 365, 71 L.Bd. 303, 64 
A.L.R. 1016. 

111.—Phipps v. City of Chicago, 171 
N.E. 289, 339 111. 816. 

Ind.—State ex reL Munlcipal City of 
South Bend v. Saint Joseph Superi¬ 
or Court No. Two of St Joseph 
County, 148 N.B.2d 658. 

N.J.—Fischer v. Bedminster Tp., 
Somerset County, 76 A.2d 673, 5 N. 
J. 634, 

Llonshead Lake v. Wayne Tp., 
Passaic County, 80 A.2d 650, 13 N. 
J.Super. 490, reversed on other 
grounds, 89 A.2d 693, 10 N.J. 166, 
appeal dismissed 73 S.Ct. 386, 344 
U.S. 919, 97 L.Ed, 708. 

N.Y.—^Dowsey v. Village of Kensing- 
ton, 177 N.E. 427, 267 N.Y. 221, 86 
A.L.R. 642. 

Ulmer Park Realty Co. v. City of 
New York, 45 N.Y.S.2d 627, 267 
App.Uiv. 291. 

Application of Braunsdorf, 111 
N.Y.S.2d 607, 202 Misc. 471—Van- 
gellow V. City of Rochester, 71 N. 
Y.S.2d 672, 190 Misc. 128. 

GroxuLds gensral to looality 
Property owner may dlrcctly attack 
validity of City building ordinance as 
conilscatory and unconstitutional on 
grounds that are general to the lo¬ 
cal ity and not unigue to a particular 
property without flrst applylng to 
Zoning Board of Appeals for a vari¬ 
ance, even though he asks for relief 
only with respect to his own prop¬ 
erty. 

N.Y.—Bronxvllle Associates v. Brady, 
36 N.Y.S,2d 308. 

70. N.J.—^Fischer v. Bedminster Tp., 
Somerset County, 76 A.3d 673, 6 N. 
J. 634. 

Llonshead Lake v. Wayne Tp., 
Passaic County. 80 A.2d 650, 13 N.J. 
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Super. 490, reversed on other 
grounds 89 A.2d 693, 10 N.J. 165, 
appeal dismissed 73 S.Ct. 386, 344 
U.S. 919, 97 L.Ed. 708. 

71. N.Y.—^Application of Buckley, 89 
N.Y.S.2d 123, 275 App.Dlv. 853, re- 
argument and appeal denied 91 N. 
Y.S.2d 769, 275 App.Div. 1001, ap¬ 
peal dismissed 87 N.E.2d 688, 299 
N.Y. 79G. 

R.I.—Siegl V. Town Council & Zoning 
Bd. of Review of North Kingstown. 
67 A.2d 369, 75 R.I. 602—R. 1. Home 
Builders v. Hunt, 60 A.2d 496, 74 
R.I. 266. 

7& R.I.—^Alianiello v. Town Council 
of Town of East Providence, 117 A. 
2d 233—Siegl v. Town Council & 
Zoning Bd. of Review of Norlh 
Kingstown, $7 A.2d 369, 76 R.I. 502. 
Statutory oartiorazi proceeding 
Mo.—State ex rei. Croy v. City of 
Raytown, App., 289 S.W.2d 153. 
Belation of olassiILcation to pubUo 
welfoM 

On certiorari to review reclasslflca- 
tion, argument that ordinance must 
conform to comprehensive plnn and 
bo related to public health, safety, 
and morals cannot be con.sidcrod. as 
such questione, under enabling act, 
are left in flrst instance to town 
council as legislative body. 

R. I.—^Alianiello v. Town Council of 
Town of East Providence, 117 A.2d 
233. 

73. R.I.—^Lang v. Town Council of 
Town of North Kingstown, 108 A* 
2d 166, 82 R.I. 361—Bcauregard v. 
Town Council of Town of South 
Kingstown, 107 A.2d 283, 82 R.X. 
244, reargument denied 108 A.2d 
253, 82 R.I. 244. 

S. C.—^Dunbar v. City of Spartanburg, 
85 S.E.2d 281, 226 S.O. 3G0. 

Vdt. R.I.—Alianiello v. Town Council 
of Town of East Providence, 117 A. 
2d 233. 



101 C.J.S. 


§§ 335-336 ZONING 


not by resort to certiorari wliere it is daimed that 
the zoning ordinance is void,^^ but in other jurisdic- 
tions it has been held that certiorari is the appro- 
priate remedy to test the constitutionality or valid- 
ity of a zoning ordinance*^® or its reasonableness.'^^ 
According to some authority, certiorari is not the 
proper remedy where the entire zoning ordinance 
is claimed to be invalid,*^® although a petition for 
writ of certiorari to review the order of a zoning 
board is proper procedure to present the question 
of the unconstitutionality of certain provisions of a 
zoning ordinance as applied to particular prop- 
erty.*^» 

In any event, a question of the validity of a zoning 
regulation will not be considered unless it is raised 
by an appropriate allegation in the petition for 
certiorari.®® On certiorari to review an amend- 
ment of a zoning ordinance, the court will not in¬ 
vestigate facts and weigh evidence which might 
have been presented to the legislative body at pub- 
lic hearing before it took legislative action.®! An 


allegation of nuisance in the complaint will not be 
considered by the court.®® In a certiorari proceed- 
ing, the court will limit consideration to the rea- 
sonableness and validity of the ordinance and not to 
the failure to accord exemption therefrom to the 
prosecutor.®® 

Persons entitled to bring proceedings. Persons 
adversely affected by zoning ordinances may have a 
status as parties sufficient to entitle them to seek 
relief in a statutory proceeding in the nature of cer¬ 
tiorari.®^ 

§ 336. - Review of Administrative Pro¬ 

ceedings 

Under some statutes and ordinances, administrative 
proceedings with respect to building and zoning regula- 
tlons may be reviewed by certiorari, and on such review 
the taking of additional testimony may be authorized. 

Depending on the statutes and ordinances and 
subject to the rules goveming the right to certio¬ 
rari generally, certiorari may,®® under the circum- 


76. Ga.—^Hardln v. Croft, 60 S.SL2d 
396, 207 Ga. 116. 

N.Y.—^People ex rei. Jeflress v. 
Brown. 300 N.T.S. 214, 262 App. 
Dlv. 891. 

76. N.J.—Oliva V. City of Garfleld, 
62 A.2d 673, 1 N.J. 184. 

77. N.J.—^Appley v. Township Com- 
mittee of Bernards Tp., Somerset 
County, 24 A.2d 806. 128 N.J.Law 
196, afSrmed Appley v. Township 
Committee of Township of Ber¬ 
nards, 28 A,2d 177, 129 N.J.Law 73 
—Brown v. Terhune, 18 A,2d 73, 
126 N.J.Law 618, dismissed 23 A.2d 
676, 127 N.J.Law 664. 

La Mer v. Gill, 187 A. 730, 14 N. 
J.M1SC. 826. 

78. Ind.—City of East Chlcasro, Ind. 
V. Sinclair RefinJngr Co., 111 N.£!.2d 
469, 232 Ind. 296—City of South 
Bend v. Marckle, 18 N.E.2d 764, 216 
Ind. 74. 

79. Ind.—^Board of Zoninsr Appeals 
of Decatur v. Decatur, Ind. Co. of 
Jehovah’s Witnesses, 117 N.E.2d 
116, 233 Ind. 83. 

80. R.I.— Ba.esa v. Zoning Bd. of Re¬ 
view of Town of Barrington, 86 A. 
2d 668, 79 R.I. 211. 

81. R.I.—Alianiello v. Town Council 
of Town of East Providence, 117 A. 
2d 233. 

82. N.J.—^Menges v. Bernards Tp., 78 
A.2d 540, 4 N.J. 566. 

83. N.J,—420 Broad Ave. Corp. v. 
Borough of Pallsades Park, 61 A.2d 
28, 137 N.J.Law 627. 

86 . Fla,—Josephson v. Autrey, 96 
So.2d 784. 

Persons entitled to attack validity of 
loning ordinance see supra 8 20. 


85. Ind.—City of East Chicago, Ind. 
V. Sinclair Refining Co., 111 N.E.2d 
469, 232 Ind. 296—City of South 
Bend v. Marckle, 18 N.E.2d 764, 216 
Ind. 74. 

lowa.—^Anderson v. Jester, 221 N.W. 
364, 206 lowa 452. 

Mass.—Opinion of the Justices, 73 N. 

E.2d 881, 321 Mass. 759. 

N,J,—J. H. Realty Co. v. Board of 
Adjustment of City of East Orange, 
142 A. 921, 6 N.J.Misc. 640—Del 
Campo V. Board of Adjustment of 
City of Newark, 142 A. 920, 6 N.J. 
Misc. 639—^Astapoff v. Bigelow, 142 
A. 918, 6 N.J.Misc. 641—Feldman & 
Pivnick v. Board of Adjustment of 
City of East Orange, 142 A. 177, 6 
N.J.M1SC. 620—^Ewald v. Board of 
Adjustment of Borough of Leonia, 
142 A. 42, 6 N.J.Misc. 632. 

■N.C.—^In re Pine Hili Cemeteries, 15 
S.E.2d 1, 219 N.C. 735. 

Tenn,—^Brooks v. City of Memphis, 
241 S.W,2d 432, 192 Tenn. 371. 
Tex.—City of Dallas v. Halbert, Civ. 
App., 246 S.W.2d 686, error refused 
no reversible error. 

Wis.—State ex rei. Robst v. Board 
of Appeals of City of Wauwatosa, 
5 N.W.2d 783, 241 Wis. 188. 

43 C.J. p 366 note 28. 

OourfB power of review 1» stat- 
ntory and, while its power of Inquiry 
Is broader than in common-law cer¬ 
tiorari, it cannot be extended to in¬ 
clude powers which it has by virtue 
of its general jurisdiction. 

111.—^Dube V. Allman, 72 N.B.2d 180. 
396 111. 470, transferred, see, 77 
N.B.2d 865, 333 IlLApp. 538. 
BegulatioiLS affecting motor vehiole 
servlee etations and garages 
N.J.—Aschenbach v. Inhabitants of 
City of Plalnfleld, 3 A.2d 814, 121 
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N.J.Law 698, afflrmed 8 A.2d 579, 
123 N.J.Law 265. 

Wilson V. Township Committee 
of Union Tp., 3 A.2d 889, 17 N.J. 
Misc. 122. 

In New York 

(1) It has been held that Civ.Pract. 
Act § 1283, providing a substitute for 
certiorari, mandamus, and other pro¬ 
ceedings, does not repeal pro vis ion of 
town law providing for review of de¬ 
cisione of boards of appeals or ad¬ 
justment by certiorari, and that cer¬ 
tiorari is stili a proper remedy. 

N.Y.—^People ex rei. Hudson-Harlem 

Valley Titi e & Mortgage Co. v. 
Walker, 26 N.B.2d 962, 282 N.Y. 400. 

Mulier V. Zoning Bd. of Appeals 
of Town of Ramapo, Rockland 
County, 60 N.Y,S.2d 98, 270 App. 
Div. 824. 

Watkins v. Gormley, 69 N.Y.S.2d 
747. 

(2) However, a lower court has 
held that a decision of town zoning 
board of appeals is to be reviewed by 
notice of motion under civil practice 
act rather than by certiorari under 
town law. 

N.Y.—Caper v. Parker, 58 N.Y.S.2d 
874, 186 Misc. 948. 

(3) In any event, where allegations 
of petition are sufficient to support 
proceeding under civil practice act, 
it is proper to disregard petitioners' 
misdesignation of proceeding as one 
In certiorari. 

N.Y.—^Mulier v. Zoning Bd. of Ap¬ 
peals of Town of Ramapo, Rock¬ 
land County, supra. 

Joyce V. Dobson, 4 N.Y.S.2d 648, 
167 Misc. 723, reversed on other 
grounds 8 N.Y.S.2d 768, 256 App. 
Div. 348. 
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stances and in a proper case, or may not^® be a 
proper remedy for obtaining a review of the action 
of a board of appeals or adjustment with respect 
to building or zoning regulations. Under some au- 
thorities,87 but not under others,^® the validity of 
the ordinance under which the administrative pro- 
ceedings were held may be attacked in certiorari 
proceedings. 

Under a statute so providing, a court may take 
additional testimony in the certiorari proceedings,^^ 
and adjudicate the rights of the parties as dcter- 
mined from the evidence;^^ but, where additional 
cvidcnce is not taken, the scope of review of the 
court is limited to determining whethcr the agency 
was guilty of a manifest abuse of discretion, or an 
error of law.^^i Under some statutes,^^ but not un¬ 
der others,^^ on review of the board^s decision by 
certiorari, a hearing of the matter de novo is pro- 
vided for; but, where applicant had ample opportu- 
nity to present ali his evidence on a particular issue 
to the board of appeals, the court should not appoint 
a rcfcrce to try the issue de novo.®^ 


ZONING § 336 

Where a hearing de novo is not provided for by 
statute, the inquiry is limited to review of alleged 
errors of law on the evidence presented by the 
record, and does not extend to review of questions 
of fact to be determined by evidence outside the 
record,®5 and it has been held that the court will 
investigate the record only to determine whether 
or not the board legally exercised, and acted within, 
its powers.®® Where findings by the board are 
necessary only in so far as they embrace facts 
known to the members of the board which do not 
appear in the evidence, the court in a certiorari 
proceeding may examine the evidence before the 
board to supplement, as well as to sustain, its find- 
ings.®*^ 

Under particular statutory provisions, a court 
may hear and consider evidence of alleged irregu- 
larities in procedure or of unfairness by an agency, 
which is not shown in the record,®® but the court 
may not weigh the evidence or determine the facts 
for itself where the judgment of the agency is in 
issue.®® 


(4) llevicw by spcclal statutory 
proceedings see supra § 333. 

86 . Ga.—Lcdbettor v. Hoberts, 98 S. 

K2d 654, 95 Ga.App. 652. 
Mlch.-~Austin v. Oldor, 270 N.W. 
771, 278 Michu 618, 

87» N.J.—^Pinn v. Municipal Council 
of City of Cllfton, 63 A,2d 700, 136 
N.J.Lnw 34. 

Approprlate allegatlou of petitlon. 
is reauired for question to be raised. 
RJ. — Baggs V. Zoning Bd. of Review 
of Town of Barrington, 86 A.2d 
658, 79 R.I. 211. 

Wrlts not briaglng up ordinance 
Court, on certiorari to reviow ac¬ 
tion of township authorities refu.sing 
to grant building permit, reviewed 
question whether zoning ordinance 
WU8 rc*n8onal)lc exorcise of municipal 
loglslntlve power, although writs dld 
not in terms brlng up tho zoning or- 
dlnanco, where facts and proof of- 
fered prlneipally concerned validity 
of ordinance. 

NT.J.—Dur.sey Motors v. Davls, 180 
A. 396. 13 N.XMisc. 620. 

88 . Mlch.—Austin v. Older, 270 N. 
\V. 771, 278 Mlch. 618. 

89. ni.— Dubo V. Allman, 72 N.E.2d 
180, 396 IU. 470, transferred, scc 
77 N.E.2d 856, 333 IlLApp. 538. 

90. Pa.—Landau Advertlsing Co. v. 
Zoning Bd. of Adjustment, 128 A.2d 
559, 387 Pa. 552. 

Proceedittg In natare of certiorari 
Under some statutos, in a proceed¬ 
ing In the nature of certiorari to re¬ 
view a decision of a board of appeals, 
the court is authorized to take evi¬ 


dence on the iasues to determine 
whether on such evidence, together 
with what is disclosed by the board’s 
rcturn, the determination made by 
the board was authorized; in view 
of the provision for the taking of 
evidence, such a proceeding is more 
analogous to a tax certiorari than to 
the common-law certiorari proceed¬ 
ing. 

K.Y,—Jetter v. Hofheins, 70 N.T.S.2d 
808, 190 Misc. 99. 

91. Pa,—^Landau Advertlsing Co. v. 
Zoning Bd. of Adjustment, 128 A.2d 
559, 387 Pa. 552. 

92. IU.—Flick V. Gately, 65 N.B.2d 
137, 328 I11.APP. 81. 

lowa,—^Zimmerman v. 0'Meara, 245 
N.W, 715, 215 lowa 1140—Anderson 
V. Jester, 221 N.W. 354, 206 lowa 
452. 

93. Mo.—^Dart Truck Co. v. Board of 
Zoning Adjustment of Kansas City, 
App., 299 S.W.2d 881. 

Statute held repealed 
Statute providing for appointment 
of reforeo to take additional evidence 
before rcvlewing court has been re¬ 
pealed by constitutional provision 
pertalnlng to Judiclal review of ac¬ 
tion of administrative agencies and 
by tho administrative procedure act. 
Mo.—State ex rei. Hom v. Randall, 
App., 275 S.W,2d 758. 

Beason for role 

Since purpose of writ of certiorari 
is to te,st legality of order of board, 
review of order by certiorari is not a 
trial de novo, even though statutes 
authorize taking of additional testi¬ 
mony. 


Mo.—Cunningham v. Leimkuehler, 
App., 276 S.W.2d 633. 

Jnry tzial 

In proceeding to review determina¬ 
tion of zoning board, petltloner's mo- 
tion for Jury trial of “issues of fact” 
was practically a demand for trial 
de novo which could not be permlt- 
ted under rule that, although court 
takes whatever testimony Is neces¬ 
sary for proper disposition of pro¬ 
ceedings, no trial de novo may be 
had. 

K.Y.—^Bear Ridge Liake Corp. v. Gil- 
christ. 104 N.Y.S.2d 911. 

94. N.T.—^Rubel Corporation v. Mur- 
dock, 7 N.Y.S.2d 358, 266 App.Dlv. 
224, reargument denled 8 N.T.S.2d 
121, 255 App.Div. 868. 

95. N.C.—^In re Pine Hlll Ceme- 
terles, 16 S.B.2d 1, 219 N.a 735. 

96. Tenn.—Qualis v. City of Mem¬ 
phis, 15 Tenn.App. 676. 

Discretion held not abused 
Denial of rezoning was not abuse 
of discretion when based on substan- 
tial evidence that rezoning of resl- 
dential area to business zone would 
lower value of residential sites in 
that area. 

Mo.—State ex rei. Swofford v. Ran¬ 
dall, App., 236 S.W.2d 354. 

97. N.Y.—^Hopkins v. Board of Ap¬ 
peals of City of Rochester, Monroe 
County, 29 N.Y.S.2d 167, 179 Misc. 
325. 

98. Mo.—State ex rei. Swofford v. 
Randall, App., 236 S,W.2d 364. 

99 . Mo,—State ex rei. Hom v. Ran¬ 
dall, App., 276 S.W.2d 768. 
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§§ 336-337 ZONING 

Persons entitled to hring proceedings, Persons 
adversely affected by the actions of zoning agen- 
cies may have a status as parties sufficient to entitle 
them to seek relief in a certiorari proceeding.l 
Under provisions entitling ''persons aggrieved” to 
seek judicia! review by certiorari, the proceeding 
may be brought by a municipal Corporation,^ town 
board,3 or adjoining landowner;^ and "nearby resi- 
dents” may have the status of "aggrieved persons” 
at least until the question of such status is properly 
raised and presented for adjudication in a particu- 
lar case.® 

§ 337.-Grant or Refusal of Per- 

mits 

Depending on the statutes and ordinances, certiorari 
may be a proper remedy to review the actlon of an offi- 
cial or board with respect to a permit under a zoning 
ordinance; and, where authorized by statute, the court 
on review may receive additional testimony or try the 
case de novo. 


Depending on the statutes and ordinances, and 
subject to 5ie rules goveming the right to certio¬ 
rari generally, certiorari may lie® or may not lie^ 
from a decision with respect to the issuance of a 
permit under a zoning ordinance; and it may lie to 
review the decision of a board of appeals on appeal 
to it from the action of an administrative body or 
officia!.® 

Where no question of abuse of discretion is pre¬ 
sented, the scope of review wi!i be !imited to ques- 
tions of !aw,® and the court wil! not substitute its 
discretion for that of the board.^® It may be im- 
proper for the court to appoint a referee and to 
decide the case de novo, taking into account the 
evidence before the referee,!^ or for the court to 
receive additiona! evidence itse!f.^® When it is 
authorized to do so, however, the court reviewing 
a decision with respect to a permit may receive addi- 


1. Fla.—Josephson v. Autrey, d6 So. 
2d 784. 

2. N.Y,—^Village of Bronxville v. 
Francis, 134 N.T.S.2d 69, 206 Misc. 
839, modifled on other grounds 150 
N.T.S.2d 906, 1 A.D.2d 236, afflrmed 
136 N‘.B.2d 724, 1 N.Y.2d 839, 153 N. 
Y.S.2d 220. 

8. N.Y.—Town Bd. of Town of 
Huntington v. Zoning Bd, of Ap¬ 
peals of Town of Huntington, 166 
N.Y.S.2d 954, 7 Misc.2d 210, 

4. K.I.—^Madden v. Zoning Board of 
Review of City of Providence, 136 
A2d 493, 48 R.I. 175. 

5. N.Y.—Bayport Clvic Ass'n v. 
Koehler, 138 N.Y.S.2d 624, followed 
in 138 N.Y.S.2d 532. 

6. N.J.—^Mulleady v. City of Tren- 
ton, 166 A. 843, 9 N.J.Misc. 1102, 
followed in Steward v. City of 
Trenton, 156 A 844, 9 N.J.Mlsc. 
1100 . 

R.I.—^Richard v. Zoning Bd. of Re¬ 
view, 130 A. 802, 47 R.I. 102. 

Tex.—Washington v. City of Dallas, 
Civ.App., 169 S.W.2d 679. 

Mandamus or certiorari as proper 
remedy see infra § 347. 

DedidoiL to reopen. prooeedings 
Town law provision that any per- 
8on aggrieved by any decision of zon¬ 
ing board of appeals may apply for 
certiorari order is broad enough to 
authorize review of board^s decision 
to reopen proceedings and rehear ap- 
plication for extension of temporary 
permit under discretionary provision 
of ordinance, and remedy provided 
therein is exclusive. 

N.Y.—^EUsworth Realty Co. v. Kra- 
mer. 49 N.Y.S.2d 612, 268 App.Div. 
824. 


OonsideratLons In testing reasonable- 
ness 

In certiorari to review action of 
municipality refusing a permit to 
erect an awning, the fact that near- 
by property owners expressed them- 
selves as favoring proposed erection 
and that none objected could be con- 
sidered as welghing against reason- 
ableness of refusal. 

N,J.—^French v, Cooper, 43 A2d 880, 
133 N.J.Law 246. 

AUowanoe dlsoretionaiy 

Granting certiorari writ to review 
denial of application for gasoline 
station permit in district zoned for 
resldence purposes is discretionary 
and requires applicantes bona ddes. 
N.J.—Schumacher v. Union City, 154 
A 406, 9 N.J.Misc. 492. 

7. Ga.—^Noland v. Bowen, 148 S.B. 

596, 39 GaApp. 813. 

43 C.J. p 349 note 76. 

Successive applica^ons 
Where court was asked by certio¬ 
rari and mandamus to compel issu¬ 
ance of a permit after having there- 
tofore twice refused to do so, and 
present factual situation, except for 
lease to present prosecution, dilfered 
in no material respect from that of 
prevlous cases, relief would be de- 
nied. 

N.J.—^Finn v. Municipal Council of 
City of Clifton, 46 A2d 443, 135 N. 
J.Law 98, reversed on ground of 
invalidlty of ordinance^ 63 A2d 790, 
136 N.J.Law 34. 

Other remedy available 

(1) Where inspector of buildings 
granted building permit in accord- 
ance with vold order of board of al- 
dermen. proper remedy of aggrieved 
party was appeal to board of appeals 
from action of inspector in issuing 
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permit, and certiorari was not avail¬ 
able to quash order of board of al- 
dermen. 

Mass.—^Massachusetts Feather Co. v. 
Aldermen of Chelsea, 120 N.E.2d 
766, 331 Mass. 527. 

(2) Where membership of board of 
adjustment, which has aulhority to 
grant zoning varlances. was com- 
pleted two days after allowance of 
certiorari to review decision refus¬ 
ing to grant permit on ground that it 
would violate ordinance, court could 
properly have dismlssod writ with- 
out prejudice to plalntffE’s right to 
apply to newly organized board for 
desired relief. 

N.J.—Oliva V. City of Garfleld, 62 A 
2d 673, 1 N.J. 184. 

8. Ga.—^Doyal v. Jacksou, 41 S.E.2d 
152, 201 Ga. 746. 

111.—^Wolf v. Vlllage of Mt. Prospect, 
40 N.B.2d 778, 314 Ill.App. 23, 
N.Y.—Jetter v. Hofheins, 70 N.YS.2d 
808, 190 Misc. 99. 

9. N.Y.—^P. & L. Bldg. Corp. v. Mur- 
dock, 58 N,Y.S.2d 114, reversed on 
other grounds 66 N.Y.S.2d 646, 271 
App.Div. 830. 

10. Tex.—Montgomery v. City of 
Dallas, Civ.App., 246 S.W,2d 753, 
refused no rcvcrsible error. 

Rule held not vlolated 
Colo.—Board of Adjustment of City 
and County of Denver v. Abe Perl- 
mutter Const. Co., 280 P.2d 1107, 
131 Colo. 230. 

11. Mo.—^Dart Truck Co. v. Board of 
Zoning Adjustment of Eansas City, 
App., 299 S.W.2d 881. 

12. Miss.—Mayor and Bd. of Alder¬ 
men of City of Pontotoc v. White, 
93 So.2d 852. 
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tional testimony,i3 and try the case de novo;!^ and 
appellant may be entitled as of right to submit evi- 
dencc to the court where it appears that the board 
improperly reached its decision without hearing any 
evidence or affording appellant a hearing.l5 , 

Wliere contentions of the parties on certiorari are 
rcquired, by the zoning ordinance, to be specified in 
the application for the writ, contentions which are 
not so specified are waived.^® A court may not 
consider a contention which was not specified in 
the application for the writ of certiorari.i'^ 

Since the law in effect at the time of the disposi- 
tion of the certiorari proceeding governs,i8 the 
court may be rcquired to consider the matter in the 
light of an ordinance relating to the issues before 
it, even though it was enacted aftcr the decision 
of the administrative agency.^^ The fact that an 
applicant who has been refused a permit has ob- 
tained a writ of certiorari to review the decision 
docs not prevent the administrative official or body 
whosc decision is under rcvicw from granting the 
permit pending the certioriari proceeding. 

Fer sons entitled to institute proce edings. Prop- 
erty owners and persons having an interest in prop- 
erty affected by the grant of a permit are proper 
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parties to maintain a certiorari proceeding to review 
such grant.2i On the other hand, a pro forma de- 
cree Corporation, members of which own property in 
the affected area, but which itself does not own real 
property or assets of any kind, is not an aggrieved 
person within a statute authorizing review of the 
issuance of permits by certiorari.^^ Under a lease 
permitting the lessee to apply for the necessary per¬ 
mits to engage in the gasoline station business, and 
conferring on him the right to take such action as 
he deems advisable to enforce the allowance of a 
permit if he is refused one by the administrative 
officials, he has sufficient interest in the matter to 
enforce his rights by certiorari.23 

§ 338.-Grant or Refusal of Vari- 

ances 

In a proper case certiorari, or a proceeding in the 
nature of certiorari, will lie from a decision with respect 
to a variance, and the scope of review as wefl as the 
procedure will be governed by the usual rules of certio¬ 
rari subject to speclal provisions of statutes or ordi- 
nances. 

Depending on the statutes in the particular juris- 
diction and the rules governing the issuance of writs 
of certiorari generally, certiorari may^* or may 


13. Mo.—stato (!X rei. Beacon Court, 
Inc. V. Wind, App., 309 S.W.2d C63, 
Pa.—Appeal of Brosnan, 198 A. 629, 
330 Pa. IGl. 

Hearing req,ulred 

Del.—Auditorium, Inc. v. Board of 
Adjustment of Mayor & CouncU of 
Wilmington, 91 A.2d 628, 8 Tcrry 
373. 

Ordlziazy limitatloas liiappUcable 
In procecdinff undor statute pro- 
rldliiff for allowance of writ of cer¬ 
tiorari to review decision of board of 
adjustment, referrinfir to proceeding 
as an *’appeal," and authorizing tnk- 
ing nf tostimony, Undings of fiict, 
coM<'luslons of law, and revorsal or 
ttllirniunce wholly or partly, or mod- 
lllcatlon, court was not llmited to 
terhnical procedure or dispositlon 
simply as thrmgh on a certiorari, as 
against contention that court could 
only examino rccord to dotormlne 
wht‘ther on its face any orrors of 
law woro rov<‘altid. 

Pa.—Appoal of Brosnan, 195 A. 469, 
129 Pa.Super. 411, afllrmod 198 A. 
629, 330 Pa. 161. 

lowa.—Grangcr v. Board of Ad- 
Justment of City of Des Molnes, 
44 N.W.2d 399, 241 lowa 1356. 

m 111.—Flick V. Gatoly, 66 N.B,2d 
137, 828 IlLApp. 81. 

13. Mo.—^Veal v. tieimkuehler, App., 
240 S.W.2d 491, certiorari donied 
73 K.Ot. 33$, 344 XJ.S. 913, 97 L.Bd. 
704. 


17. Wis.—State ex rei. A. Hynek & 
Sons Co. V. Board of Appeals of 
City of Racine, 66 N.W.2d 623, 267 
Wis. 300. 

18. N.J.—Phillips V. Town of Belle- 
ville, 62 A.2d 441, 135 N.J.Law 271. 

19. N.J.—Sun on Co. v. Borough of 
Bradley Beach, 56 A.2d 778, 136 NT. 
J.Law 307, aOlrmod 61 A.2d 236, 137 
N.J.Daw 668—Ridgewood Air Club 
V. Board of Adjustment of Village 
of Ridgewood, Bergen County, 66 
A.2d 100, 136 K.J.L.aw 222—Phil¬ 
lips V. Town of Bidleville, 52 A.2d 
441, 135 N,J.Daw 271. 

80. N.J.—^Adams v. Jersey City, 161 
A. 868, 107 N.J.Liaw 149, followcd 
In Melosh v, Jersey City, 161 A. 
866, 8 K.J.Misc. 802. 

21. Mlss,—^Mayor and Bd. of Alder- 
men of City of Pontotoc v. White, 
93 So.2d 852. 

Efixatable owner of presnlses was 
person aggrieved by determlnation of 
zoning board of appeals refuslng per¬ 
mit for gasoline station, and as such 
could initiate certiorari proceeding. 
N.T.—Nagaven Realties v. Banzhaf, 
267 N.y.S. 729, 149 Misc. 361. 

22. Mo.—^Lindenwood Imp. Ass’n v. 
Lawrence, App., 278 S.W.2d 30. 

23. N.J.—Flnn v. Municipal CouncU 
of City of Cllfton, 63 A.2d 790, 136 
N.J.Law 34. 

24h Del.—In re Cereslni, 189 A. 443, 
3 W.W.Harr. 134. 
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Mass.^—^Pairman ▼. Board of Appeal 
of Melrose, 117 N.E.2d 829, 831 
Mass. 160—^Kane v. Board of Ap¬ 
peals of City of Medford, 173 N.E. 
1, 273 Mass. 97. 

N.J.—Brandon v. Board of Com’rs of 
Town of Montclair, 11 A.2d 304, 
124 N.J.Law 135, adlrmed 15 A.2d 
508, 126 N.J.Law 367—Aschcnbach 
V. Inhabitants of City of Plainfleld, 
3 A.2d 814, 121 N.J.Law 698, af- 
flrmed 8 A.2d 679, 123 N.J.Law 266. 
N.y.—^Long Island Lighting Co. v. 
Orimn, 72 N.T.S.2d 712, trans- 
ferred, seo 74 N.Y.S.2d 348, 272 
App.Div. 661, 

Pa.—Appeal of 0’Harli, 131 A.2d 587, 
389 Pa. 35. 

Appeal of Sucola, Com.Pl., 92 
Pittsb.Leg.J. 346. 

R.I.—Cardin v. Zoning Bd, of Review 
of Town of North Providenco, 93 
A.2d 304, 80 R.I. 136—Buckminster 
V. Zoning Board of Review of City 
of Pawtucket, 30 A.2d 104, 68 R.I. 
516. 

43 C.J. p 356 note 28. 

Exclusive remedy 

(1) Under some statutes, certio¬ 
rari ia sole mothod of revlewing de¬ 
cision of zoning board of appeals on 
application for variatlon of zoning 
ordinance. 

N.Y.—^Baddour v. City of Long 
Beach, 18 N.E,2d 18. 279 N.Y. 167, 
124 A.L.R. 1003, reargument denied 
19 N.E.2d 90. 279 N.Y. 794, appeal 
dismissed 60 S.Ct 77. 808 U.S. 603, 
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not^s lie irom a decision on an application for a 
variance. It has been held that the scope of review 
on certiorari is limited to a determination of the 
board’s jurisdictioni® and the legality of its acts,^^ 
and does not extend to a review of the exercise of 
discretionji® but it has also been held that the 


scope of review extends to a determination of 
whether the board abused its discretion in taking 
the action it did on the evidence before it.2® In 
any event, the action of the board should not be 
disturbed unless such illegality or abuse of discre¬ 
tion is clearly shown on the record.®® Under par- 


84 L.Ed. 481—^Beckmann v. TaJbot, 
16 N.E.2d 656, 278 N.Y. 146, rear- 
gniment denied 16 N.E.2d 849, 278 
N.Y. 700. 

Roosevelt Field v. Town of North 
Hempstead, 95 N.Y.S.2d 126, 197 
Misc. 621, reversed on other 
grounds 98 N.Y.S.2d 350, 277 App. 
Div. 889—Curtiss-Wright Corp. v. 
Incorporated Village of Garden 
City, 67 N.Y.S.2d 377. 186 Misc. 
508, reversed on other grrounds 61 
N.Y.S.2d 678, 270 App.Div. 936. af- 
flrmed 72 N.B.2d 26, 296 N.Y. 839. 

Aisloff V. Murdock, 81 N.Y.S.2d 
872—^Bronxvllle Associates v. Bra- 
dy, 36 N.Y.S.2d 308—Inzerllli v. 
Pitney, 30 N.Y.S.2d 129. 

(2) Having failed to obtain statu- 
tory certiorari review of adverse de¬ 
cision of board of appeals, property 
owners were not entltled to review 
thereof by intervenlng in eauity suit. 
111.—^Park Ridge Fuel & Material Co. 
V. City of Park Ridge, 167 N.BI 119, 
335 111. 509. 

Fall aad completo vevlew 
Provision of town law, authoiizing 
certiorari proceedings to review de- 
clsions of zoning board of appeals, 
was adequate to fumish property 
owner, denied variance by board, 
with full and complete review, in 
flrst instance, of determination of 
board. 

N.Y.—^People ex rei. Hudson-BCarlem 
Valley Title & Mortgage Co. v. 
Walker, 26 N.E.2d 952, 282 N.Y. 
400. 

Sabstitated proceedlng 
Under statutory provisions, method 
of review of* decisions of zoning 
board of appeals is by speclal term 
under procedure substituted for cer¬ 
tiorari rather than by appellate dl- 
vlsion in flrst instance. 

N.Y.—^Hopkins v. Board of Appeals 
of City of Rochester, 33 N.Y.S.2d 
396, 178 Misc. 186. 

Dedsioii of EmergexLoy Housing Coan- 
snlssioiL 

Mass.—Oplnion of the Justices, 
Mass., 78 N.E.2d 881, 321 Mass. 759. 

SPalliire to make fladiiigs 

Certiorari would lie to review 
grant of permlt for variance where 
board failed to flnd that denial of 
owner^s application would cause it 
unnecessary hardship. 

N.J.—^Protomastro v. Board of Ad- 
Justment of City of Hoboken, 69 A. 
2d 644. 137 N.J.Law 250. 


25 . Mlch.—^Beardsley v. Bvangelical 
Lutheran Bethlehem Church, 246 
N.W. 180, 261 Mlch. 458. 

Where remedy by appeal available 
Where building inspector refused 
to grant permit for variance, and 
councll of City sltting as appeal 
board voted to grant variance, neigh- 
boring landowners had adequate rem¬ 
edy by appeal under statute from de¬ 
cision of board to superior court sit- 
ting in equity, and certiorari would 
not lie to quash proceedings of coun- 
cil sittlng as board of appeal. 

Mass.—Clap v. Municipal Council of 
City of Attleboro, 39 N.B.2d 431, 
310 Mass. 605. 

26 . N.D.—^Llvlngston v. Peterson, 
228 N.W. 816, 59 N.D. 104. 

43 C.J. p 356 note 31. 

27 . Ind.—^Board of Zoning Appeals 
of City of Indlanapolis v. Moyer, 
27 N.B.2d 905, 108 Ind.App. 198. 

lowa.—^Anderson v. Jester, 221 N.W. 

' 364, 206 lowa 452. 

I Mo.—Nuperior Press Brick Co. v. City 
of St. Louis, App., 165 S.W.2d 290 
—State ex rei. Kaegel v. Holekamp, 
App., 161 S.W.2d 685. 

N.J.—Shaiman v. Mayor, Board of 
Com'rs and Board of Adjustment 
of City of Newark, 191 A. 735, 16 
N.J.Misc. 437. 

Tex.—City of San Angelo v. Boehme 
Bakery, 190 S.W.2d 67, 144 Tex. 
281. 

Xsmes presented 

On certiorari to review denial of 
variance of use district regulations 
so as to permit erection and opera- 
tion of gasoline selling station, only 
questions for court are whether pe- 
titioner was lllegally oppressed and 
whether board^s action was unjustifl- 
able as matter of law under speciflc 
provisions of zoning resolution relied 
on. 

N.Y .—In re Cosden, 64 N.Y,S.2d 37, 
aflSlrmed In re Application of Cos¬ 
den, 63 N.Y.S.2d 640, 270 App.Dlv. 
1018. 

BKere uiilawfcilBLess 

Fact that decision of board of zon¬ 
ing appeals refusing to vary zoning 
ordinance was unlawful is not a 
ground for review of decision unless 
the unlawfulness amounts to illegal¬ 
ity. 

Ind.—Board of Zoning Appeals of 
City of Indianapolis v. Walntrup, 
193 N.B. 701, 99 Ind.App. 676. 

28 . N.D.—^Livingston v. Peterson, 
228 N.W. 816, 59 N.D. 104. 

29 . Ind.—^Board of Zoning Appeals 
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of City of Indianapolis v. Wain- 
trup, 193 N.E. 701, 99 Ind.App. 676. 

N.J.—Dubin v. Wich, 200 A. 761, 120 
N.J.Law 469. 

Shaiman v. Mayor, Board of 
Com’rs and Board of Adjustment 
of City of Newark, 191 A. 735, 16 
N.XMisc. 437. 

R.I.—Caldarone v. Zoning Bd. of Re¬ 
view of City of Warwick, 60 A.2d 
168, 74 R.I. 176—^Robinson v. Town 
Council of Narragansett, 199 A. 
308, 60 R.I. 422. 

30. Colo.—^Board of Adjustment of 
City and County of Denver v. 
Handley, 95 P.2d 823, 106 Colo. 180. 

N.J.—^Herman v. Board of Adjust¬ 
ment of Parsippany-Troy Hilis Tp., 
Morris County, 102 A.2d 73, 29 N. 
J.Super. 164. 

Ramsbotham v. Board of Public 
Works of City of Paterson, 61 A. 
2d 196, 137 N.J.Law 659, followed 
in 61 A.2d 197, 137 N.J.Law 591— 
Albright v. Johnson, 50 A.2d 399, 
135 N.J.Law 70—^Mingo Holding Co. 
V. Town of Harrison, 48 A.2d 919— 
Green v. Board of Com’rs of City 
of Newark, 86 A.2d 610, 131 N.J. 
Law 836. 

Benbak Const. Co. v. Board of 
Adjustment of City of Orange, 142 
A. 357, 6 N.J.Misc. 643—Concord 
Development Co. v. Dowling, 142 
A. 356, 6 N.J.Misc. 552—^Kanter v. 
Board of Adjustment of City of 
East Orange, 142 A. 342, 6 N.J.Misc. 
668—^Feldman & Pivnick v. Board 
of Adjustment of City of East 
Orange, 142 A. 177, 6 N.J.Misc. 620, 
followed in Astapoff v. Bigelow, 
142 A. 918, 6 N.J.Misc. 641, Del 
Campo V, Board of Adjustment of 
City of Newark, 142 A. 920, 6 N.J. 
Misc. 539, and J. BL Realty Co. v. 
Board of Adjustment of City of 
East Orange, 142 A. 921, 6 N.J. 
Misc. 540. 

N.Y.—Calcagno v. Town Board of 
Town of Webster, 41 N.Y.S.2d 140, 
265 App.Dlv. 687, afflrmed 52 N.E. 
2d 692, 291 N.Y. 701—Joyce v. Dob- 
son, 8 N.Y.S.2d 768, 255 App.Div. 
348—People ex rei. Santora v. 
Kreuter, 1 N.Y.S.2d 879, 263 App. 
Div. 898—Levy v. Board of Stand- 
ards and Appeals of City of New 
York, 276 N.Y.S. 370, 243 App.Div. 
609, reversed on other grounds 196 
NJB. 284, 267 N.Y. 347—New York 
& Rlchmond Gas Co. v. Connell, 272 
N.Y.S. 916, 242 App.Div. 691— 

Dunne v. Walsh, 256 N.Y.S. 119, 
285 App.Div. 72, 

Vesell V. Board of Standards and 
Appeals of City of New York, 243 
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ticular drcumstances, the grant of a variance has 
been hcld to constitute^i or not to constitute^^ an 
abuse of discretion; and, similarly, the denial of an 
application for a variance has been held to con- 
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stitute^^ or not to constitute^^ an abuse of discre¬ 
tion. 

In the absence of statutory provisions to the con- 
trary, only errors of law^S apparent on the face 


K.Y.S. 518, 137 Misc. 806, affirmed 
Vesell V. Walsh, 232 N.Y.S. 904, 
226 App.Div. 742—In re Fein, 67 N. 
Y.S.2d 218, afflrmed 72 N.Y.S.2d 264, 
272 App.Div. 819—^Arditi Realty Co. 
V. Murdock, 67 N.Y.S.2d 809. 

N.C.—Lee v. Board of Adjustment of 
City of Rocky Mount, 37 S.E.2d 
128, 226 N.C. 107. 

R.I.—Perrier v. Board of Appeals of 
City of Pawtucket, 134 A.2d 141— 
Lawson v. Zoning Bd. of Review 
of Town of North Providence, 126 
A.2d 199—Bruzzi v. Board of Ap¬ 
peals of City of Pawtucket, 122 A. 
2d 877—Kent v. Zoning Bd. of Re¬ 
view of Town of Barrington, 63 A. 
2d 731, 76 R.I. 64—Fiske v. Zoning 
Bd. of Review of Town of East 
Providence, 60 A.2d 65, 72 R.I. 217, 
rehearing denied 50 A.2d 779. 72 R. 
I. 217—Olevson v. Zoning Board of 
Review of Town of Narragansett, 
44 A.2d 720, 71 R.I. 303—Fiske v. 
Zoning Bd. of Review of Town of 
Ea.st Providence, 40 A.2d 435, 70 R. 
1. 426—Buckminster v. Zoning 

Board of Review of City of Paw¬ 
tucket, 33 A.2d 199, 69 R.I. 396— 
Buckminster v. Zoning Board of 
Review of City of Pawtucket, 30 
A.2d 104, 68 R.r. 616—Dunham v. 
Zonlng Board of Town of Westerly, 
26 A.2d 614, 68 R.I. 88—Potter v. 
Zoning Board of Review of City of 
Cranston, 14 A.2d 669, 65 R,I. 286— 
Berg v. Zoning Board of Review of 
City of Warwick, 12 A.2d 226, 64 R. 
I. 290—Jacques v. Zoning Board of 
Review of City of Pawtucket, 12 
A.2d 222, 64 R.I. 284--Jenncy Mfg. 
Co. V. Zoning Itnard of Review of 
Town of Ea.st Providence, 9 A.2d 
706, 63 U.I. 477—Uoberts v. Zoning 
Board of Revitjw of City of Paw¬ 
tucket, 197 A. 461, 60 U.L 202— 
MeCabe v. Zonlng Board of Uc- 
vlew of City of Providimce, 14S A. 
601, BO R.I. 449—Sundliin v. Zon- 
ing Board of Review of City (*f 
Pawtucket, 145 A. 461, 60 R.T. 108. 
Tex.—Board of Adjustment of City 
of Fort Worth v. SlovuU. 216 S.W. 
2d 171, 147 TfX. 366—City of San 
Angelo v. Roehme Bakory, 190 S.W. 
2d 67, 144 Tox. 281. 

Beasons oa, wlxlclx the boara’8 ao- 
tioxL is basdd are of no concern to tho 
court; its only consideratlon Is 
whether such action was right or 
wrong, 

N.Jr.—National Lumber Products Co. 
V. Ponzio, 42 A.2d 763, 133 N.J. 
liaw 96. 

Xf tibiere is some svidenoe in the 
record on which docision of a zoning 
board of review may reasonably rest, 
no abuse of discretion appeara. 


R.I.—Costantino v. Zoning Bd. of Re¬ 
view of City of Cranston, 60 A.2d 
478, 74 R.I. 316. 

31. N.J.—^Hann v. Borough of Sea 
Girt, 46 A2d 47, 134 N.J.Law 74— 
Scaduto v. Town of Bloomfield, 20 
A2d 649, 127 N.J.Law 1. 

N.Y.—^Underhill v. Board of Appeals 
of Town of Oyster Bay, 75 N.Y.S.2d 
327, 273 App.Div. 788, afflrmed 80 
N.E.2d 842, 297 N.Y. 937. 

Pa.—^Appeal of Sucola, Com.Pl., 92 
Pittsb.Leg.J. 345. 

R.I.—^Allan v. Zoning Bd. of Review 
of City of Warwick, 89 A.2d 364, 
79 R.I. 413—^Abbott v. Zoning Bd. 
of Review of City of Warwick, 79 
A.2d 620, 78 R.I. 84—Strauss v. 
Zoning Bd. of Review of City of 
Warwick, 48 A2d 349. 72 R.I. 107. 

32. N.J.—Sandler v. Board of Com’rs 
of City of Trenton, 19 A2d 788, 126 
N.J.Law 392. 

N.Y.—^William Borea Contractlng Co. 
V. Murdock, 294 N.Y.S. 19, 260 App. 
Div. 262, followed in 294 N.Y.S. 21, 
250 App.Div. 264. 

Reed v. Board of Standards and 
Appeals of City of New York, 244 
N.Y.S. 413. 138 Misc. 187, afflrmed 
243 N.Y.S. 263, 230 App.Div. 21, af¬ 
flrmed 174 N.E. 301, 265 N.Y. 126— 
Tishman Realty & Construction 
Co. V. Walsh, 237 N.Y.S. 237, 136 
Misc. 315. afflrmed 239 N.Y.S. 769, 
228 App.Div. 687. 

Pn.—Triolo v. Exley, 67 A.2d 878, 
358 Pa. 665. 

Appeal of Wallace, Com.Pl., 72 
Montg.Co. 312. 

R.I.—^Mlrlam Hospital v. Zoning 
Board of Review of City of Provi¬ 
dence, 23 A.2d 191, 67 R.I. 296— 
Syrian Orthodox Charltable Soc. v. 
Zoning Board of Review of City of 
Pawtucket. 166 A. 778, 63 R.I. 232 
—^Morgan v. Zoning Board of Re¬ 
view of Town of Warwick, 160 A. 
922, 62 R.I. 338—Robergo v. Zon¬ 
ing Board of Review of Town of 
East Providence, 157 A. 304. 

33. Ind.—^Board of Zoning Appeals 
of City of Indianapolis v. Waln- 
trup, 103 N.E. 701, 99 Ind.App. 676. 

Mo.—Berard v. Board of Adjustment 
of City of St. Louis, App., 138 S.W. 
2d 731. 

N.J-—Spring Brook Gardens v. Board 
of Adjustment of Springileld Tp., 
60 A.2d 288, 137 N.J.Law 398—Ble- 
loch v. Board of Adjustment of 
Margate City, 49 A.2d 601, 134 N.J. 
Law 664—Schaible v. Board of Ad¬ 
justment, 49 A.2d 60, 134 N.J.Law 
473. 


Karam v. Wolfe, 26 A.2d 873, 20 
N.J.Misc. 368, afflrmed 30 A2d 286, 
129 N.J.Law 441. 

N.Y.—^People ex rei. Saypol v. Grlf- 
fln, 44 N.Y.S.2d 68, 182 Misc. 454. 

Alexander^s Department Stores 
V. Murdock, 37 N.Y.S.2d 319. 

Pa.—^Appeal of Crawford, 67 A.2d 
862, 858 Pa. 636. 

Appeal of Lindquist, Com.Pl., 66 
Montg.Co. 27, afflrmed 73 A.2d 378, 
364 Ga. 661. 

R.I.—^Kent V. Zoning Bd. of Review 
of Town of Barrington, 68 A.2d 623, 
74 R.I. 89. 

34. Ga.—City of Atlanta v. Awtry & 
Lowndes Co., 53 S.E.2d 368, 206 Ga. 
296. 

N.J.—Visco V. City of Plalnfleld, 57 
A.2d 490, 136 N.J.Law 669—Mid¬ 
land Park Coal & Lumber Co. v. 
Terhune. 56 A.2d 717, 136 N.J.Law 
442, afflrmed 61 A.2d 76, 137 N.J. 
Law 603—G. G. A. Realty Corp. v. 
Board of Adjustment of Jersey 
City, 62 A.2d 563, 135 N.J.Law 427 
—^Montgomery Engincering Co. v. 
Jersey City, 48 A.2d 643, 134 N.J. 
Law 414—^National Lumber Prod¬ 
ucts Co. V. Ponzio, 42 A.2d 753, 133 
N.J.Law 90—Saraydar v. Board of 
Com^rs of City of Newark, 36 A.2d 
289, 131 N.J.Law 290. 

Keiser v. Inhabitants of City of 
Plainfleld, 169 A. 785, 10 N.XMlsc. 
496. 

K.Y.—Seinfeld v. Murdock, 20 N.Y.S. 
2d 464, 269 App.Div. 694, reargu- 
ment denied 21 N.Y.S.2d 610, 259 
App.Div. 1074, afflrmed 34 N.B.2d 
488, 286 N.Y. 718—People ex rei. 
Hudson-Harlem Valley Tltle & 
Mortgage Co. v. Walker, 11 N.Y.S. 
2d 169, 266 App.Div. 1078, afllrmed 
26 N.E.2d 952, 282 N.Y. 400—People 
ex rei. Black v. Randall, 5 N.Y.S.2d 
40, 264 App.Div. 310—Burke v. Con- 
nell, 274 N.Y.S. 745, 242 App.Div. 
796—Sagamore Road Corporation 
V. Lee, 230 N.Y.S. 58, 224 App.Div. 
744, afflrmed 166 N.E. 313, 250 N.Y. 
632. 

R.I.—R. D’Ordln6 & Son v. Zoning 
Bd. of Review of Town of East 
Providence, 90 A.2d 416, 79 R.I. 489 
—^Potter V. Zoning Board of Re¬ 
view of City of Cranston, 14 A.2d 
6C9, 66 R.I. 286—Spirito v. Zoning 
Board of Review of City of Cran¬ 
ston, 12 A.2d 727, 64 R.L 411. 

35. Mass.—Brackett v. Board of Ap¬ 
peal of Bullding Department of 
City of Boston, 39 N.E.2d 066, 311 
Mass. 52. 

Pa.—Appeal of Wallace, C 02 n.Pl., 72 
Montg.Co. 312. 

43 C.J. p 367 note 33. 
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of the record®® can be reviewed. Although the 
court will consider objections which touch on tbe 
jurisdiction of the board, which were not presented 
to that body,®*^ usually the court will restrict itself 
to the same question which was before the board^^ 
and will not pass on other matters,^® such as con- 
stitutional questions,^® including questions as to 
the constitutionality of the statute under which the 
ordinance involved was enacted,^! or as to the 
constitutionality of the ordinance.^2 Furthermore, 
where a particular question is not raised in the peti- 
tion for certiorari, the court will not consider 


contentions of the parties with respect thereto;4« 
and such rule applies as to questions relating to 
constitutionality of the act authorizing the zoning 
ordinance,or the constitutionality46 or validity46 
of the zoning ordinance. 

Findings of fact or conclusions based thereon 
ordinarily will not be disturbed47 unless shown to 
have been clearly against the great weight of the 
evidence4S or without support in fact or law,49 and 
the court will not substitute its judgment for that 
of the board®® or annui the decision of the board 


Al)iue of dlsoretloiL may constitute 
error of law. 

K.J.—Brandon v. Board of Coin*ra of 
Town of Montclair, 11 A.2d 804, 124 
N.J.Law 135, affirmed 15 A.2d 598. 
126 N.J.Law 367. 

36. Idass.—^Real Propertles v. Board 
of Appeal of Boston, 65 N.E.2d 199, 
819 Mass. 180—Coleman v. Board 
of Appeal of Buildingr Department 
of Boston, 183 N.E. 166, 281 Mass. 
112 . 

N.C.—^Lee v. Board of Adjustment of 
City of Hocky Mount, 37 S.E.2d 128, 
226 N.C. 107. 

R.I.—^Fiske v. Zoning Bd. of Review 
of Town of East Provldence, 40 A. 
2d 435, 70 R.I, 426—Ralston Purina 
Co. V. Zoning Board of Town of 
Westerly, 12 A.2d 219, 64 R.I. 197. 

37. R.I,—^May-Day Realty Corp, v. 
Zoning Bd. of Review of City of 
Pawtucket, 77 A.2d 539, 77 R.I. 469. 

Xncorxeot desoriptioii in newspaper 
XLOtloe 

Where newspaper notice of hearing 
on application misdescribed property, 
fallure to make objection to misde- 
scriptlon before board did not resuit 
in waiver of right, and landowners 
were not precluded from making 
such objection in certiorari proceed- 
ing, since mlsdescription could rea- 
sonably have misled landowners to 
inaction. 

R.I.—^Abbott V. Zoning Bd. of Review 
of City of Warwick, 79 A.2d 620, 78 
R.L 84. 

38. B.L—^Drabble v. Zoning Board 
of Review of City of Provldence, 
159 A. 828, 52 R.I. 228—^Hefternan 
V. Zoning Board of Review of City 
of Cranston, 142 A. 479, 49 R.I. 283. 

39. N.J.—Wyndham Const Co. v. 
Board of Adjustment of Teaneck 
Tp., 63 A.2d 707, 1 N.J.Super. 197— 
Roberts v. Board of Adjustment 
of Borough of Fort Lee, 61 A.2d 
896, 1 N.J.Super. 29. 

R.L—^Mastrati v. Strauss, 67 A.2d 29, 
75 R.L 417—Allen v. Zoning Bd. of 
Review of City of Warwick, 66 A. 
2d 369, 75 R.I. 321—Caldarone v. 
Zoning Bd. of Review of City of 
Warwick, 60 A.2d 168, 74 R.I. 176. 


Wrong paragraph of aot 

In certiorari proceeding to review 
a decision of zoning board of review 
granting an application for an excep- 
tlon or variance under zoning ordi¬ 
nance, contention could not be made 
for first time that application for 
variance was based on wrong para¬ 
graph of zoning act. 

R.I.—^Mirlam Hoapital v. Zoning 
Board of Review of City of Provl¬ 
dence, 28 A.2d 191, 67 R.I. 295. 
Absenoe of conolnsioiis and findings 
Order of board of zoning adjust¬ 
ment was not illegal because it was 
not accompanied by conclusions of 
law and findings of fact in compli- 
ance with statute, where applicant 
made no reauest for such conclusions 
and findings at bearings before 
board. 

Mo.—Carroll Const. Co. v. Eansas 
City, App., 278 S.W.2d 817. 

40. R.I.—R. D’Ordine & Son v. Zon¬ 
ing Bd, of Review of Town of East 
Provldence, 90 A.2d 416, 79 R.I. 480 
—Jenney Mfg. Co. v. Zoning Board 
of Review of Town of East Provl¬ 
dence, 9 A,2d 705, 63 R.I. 477. 

41. R.I.—^Drabble v. Zoning Board 
of Review of City of Provldence, 
159 A. 828, 52 R.I. 228. 

42. R.I.—^Ajootian v. Zoning Bd. of 
Review of City of Provldence, 132 
A.2d 836. 

43. Mo.—Carroll Const Co. v. Kan- 
sas City, App., 278 S.W.2d 817, 

44. R.I.—^JacQues v. Zoning Board 
of Review of City of Pawtucket, 12 
A.2d 222, 64 R.I. 284. 

45. R.I.—Jacdues v. Zoning Board 
of Review of City of Pawtucket, 
supra. 

46. R.I.—^Hopkins v. Zoning Bd. of 
Review of City of Warwick, 123 A. 
2d 253—^Harrison v. Zoning Bd. of 
Review of City of Pawtucket, 59 A. 
2d 361, 74 R.1. 135. 

47. Mass.—^Miller v. Emergency 
Housing Commission, 116 N.E.2d 
663, 330 Mass. 693—^Brackett v. 
Board of Appeal of Building De¬ 
partment of City of Boston, 39 N. 
E.2d 956, 311 Mass. 52—Coleman v. 

I Board of Appeal of Building De- 
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[ partment of Boston, 183 N.E. 166, 
{ 281 Mass. 112. 

N.J.—Paramount Realty & Const. Co. 
V. Schmitt, 142 A. 247, 6 N.J.Misc. 
647, affirmed 146 A. 319, 106 N.J. 
Law 687—^Levine v. Board of Ad¬ 
justment of Borough of Ruther- 
ford, 142 A. 234, 6 N.J.Misc. 648. 
R.I.—Costantino v. Zoning Bd. of 
Review of City of Cranston, 60 A. 
2d 478, 74 R.I. 316—Buckmlnster v. 
Zoning Board of Review of City of 
Pawtucket, 33 A.2d 199, 69 R.I. 396. 
43 C.J. p 367 note 34. 

48. N.J.—^Lehrer v. Board of Adjust¬ 
ment of City of Newark, 58 A.2d 
266, 137 N.J.Law 100—Krilov v. 
Board of Adjustment of City of 
Newark, 57 A.2d 669, 137 N.J.Law 
39. 

Weight of evidence for board only 

(1) Generally. 

R.I.— Baggs V. Zoning Bd. of Review 
of Town of Barrington, 86 A,2d 658, 
79 R.I. 211—Sweck v. Zoning Bd. 
of Review of North Kingstown, 72 
A.2d 679, 77 R.L 8. 

(2) If there is some evidonce to 
support grant of variance by zoning 
board, court will not weigh it on cer¬ 
tiorari. 

R.I.—Taft v. Zoning Bd. of Review 
of City of Warwick, 71 A.2d 886, 76 
R.I. 443. 

(3) In certiorari procccding to re¬ 
view the action of zoning board of 
review solely on record before it, it Is 
not for court to dotermine whether 
facts were sufficient to preponderalo 
in favor of requcst for exceptlon. 

R.I,—Costantino v. Zoning Bd, of Re¬ 
view of City of Cranston, 60 A.2d 
478, 74 R.I. 316. 

49. N.J.—^Keiscr v. Inhabitants of 
City of Plainfield, 159 A. 785, 10 
N.J.Misc. 496—Jannarone v. Board 
of Adjustment of Town of Nutley, 
163 A. 256, 9 N.J.Misc. 210. 

Finaing held clearly erroneous 
R.I.—Baggs V. Zoning Bd. of Review 
of Town of Barrington, 86 A.2d 
658, 79 R.I. 211. 

50. Mo.—State ex rei. Swofford v. 
Randall, App., 236 S.W.2d 354— 
Berard v. Board of Adjustment of 
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where the showing before it afforded a basis for its 
determination.5i In the absence of statutory pro- 
visions to the contrary, the court will decide the 
issties only on the record of the proceedings before 
the board returned by it in response to issuance of 
the writ;52 the court will not hear the matter de 
novo,53 even if the parties stipulate that it should,®^ 
and it will not order a reference.55 Accordingly, 
the petitioners cannot show by evidence outside the 
record,53 as by depositions or affidavits presented in 
the certiorari proceeding,57 that conditions exist 
which warrant the granting of the variance. 


Statutes enacted in a number of jurisdictions pro- 
viding specially for review of acts of boards of ap- 
peal and adjustment by certiorari have been held 
to grant the court broader powers than those ob- 
taining under common-law certiorari.53 Under 
some statutes a trial de novo is provided for on a 
review by certiorari.59 Under express statutory 
provisions in a number of jurisdictions the court 
may receive additional evidence, if that is found 
necessary for the proper disposition of the case,3® 
and exclusion of competent testimony may consti- 


City of st. Louis, App., 138 S.W.2d 1 
731. 

N.J.—Albrlght V. Johnson, 60 A.2d 
399, 136 N.J.Law 70. 

N.T.—Holy Sepulchre Cemetery v. 
Board of App cala of Town of 
Greece, Monroe County, 60 N.Y.S. 
2d 760, 271 App.Div. 33—Calffano 
V. Town Board of Town of Web- 
ater. 41 N.Y,S.2d 140. 266 App.Div. 
687, afflrmed 62 N.E.2d 692, 291 
N.Y. 701—Joyce v. Dobson, g N.Y. 
S.2d 768, 265 App.Div. 318—Pcople 
ex rei. Black v. Bandall, 6 N.Y.S.2d 
40, 254 App.Div. 310—Pcople ex rei. 
Santora v. Kreuter, 1 N.Y.S.2d 879, 
253 App.Div. 898—Fort Grecno Ah- 
sociates v. Murdock, 200 N.Y.S. 886, 
249 App.Div. 622, alTlrmod 6 N.K.2d 
426, 273 N.Y, 606—^Levy v. Board 
of Standards and Appeals of City 
of New York, 276 N.Y.S. 370, 243 
App.Div, 609, revensed on other 
grounds 196 N.E. 284, 267 N.Y. 347. 

Hopkins V. Board of Appeals of 
City of Bochestcr, 33 N.Y.S.2d 396, 
178 Misc. 186. 

Ohapmald Realty Corp. v. Board 
of Standards & Appeals of New 
York City, 76 N.Y.S.2d 296—Arditl 
HoaUy Co. v. Murdock, 67 N.Y.S.2d 
809—lUirke v. Cohen, 13 N.Y.S.2d 
984. 

R.I.—Lawson v, Zoninpr Bd. of Rc- 
vlew of Town of North Provldenco, 
126 A.2d 399—Harrlson v. Zoninff 
Bd. of Review of City of I^awtuck- 
ot, 59 A.2d 361, 74 R.I. 135. 

Tox.—City of San Angelo v. Boehme 
Bakery, 190 S.W.2d 67, 144 Tex. 281. 

Texas Conaol. Theatres v. Pit- 
tlllo, Civ.App., 204 S.W.2d 396. 

Stipulation to contrary ineffoetnal 

N.J.—Brandt v. ZoninK Bd. of Ad- 
justmont of Mount llolly Tp., 84 A. 
2d 18, 16 N.J.Super. 113. 

51« N.Y.—L»evy v. Board of Stand¬ 
ard» and Appeals of City of New 
York, 196 N.E. 284, 267 N.Y. 347. 

Strelt V. Murdock. 292 N.Y.S. 466. 
249 App.Div. 791—Fort Creone As¬ 
sociates V. Murdock, 290 N.Y.8. 886. 
249 App.Div. 622. afllrmed 6 N.E.2d 
426, 273 N.Y. 606. 

Burke v. Cohen, 13 N.Y.S.2d 984. 


Tex.—City of San Angrelo v. Boehme 
Balcery, 190 S.W.2d 67, 144 Tex. 
281. 

Bi&dingr eifeot of determinatlon 
Tonn.—Hickerson v. Plannery, 302 S. 
W.2d 608. 

52. R.I.—Taft V. Zoning Bd. of Re¬ 
view of City of Warwick, 71 A.2d 
886, 76 R.I. 443—Allen v. Zoning 
Bd. of Review of City of Warwick, 
66 A.2d 3G9, 75 R.I. 321. 

53. Ind.—Board of Zoning Appeals 
of City of Indtanapolls v. Moyer, 
27 N.B.2d 905, 108 Ind.App. 198— 
Board of Zoning Appeals of City 
of Indianapolis v. AVaintrup, 193 
N.B. 701, 99 Ind.App. 676—0‘Con- 
nor V. Ovcrall Laundry, 183 N.E. 
134, 98 Ind.App. 29. 

N.Y.—People ex rcl. Hudson-Harlem 
Valley Title & Mortgago Co. v. 
Walker, 26 N.B.2d 052, 282 N.Y. 
400. 

Holy Scpulchro Cemetery v. 
Board of Appeals of Town of 
Greece, Monroe County, 60 N.Y.S. 
2d 760, 271 App.Div. 33—Calcagno 
V. Town Board of Town of Web¬ 
ster, 41 N,Y.S.2d 140, 265 App.Div. 
C87, uHlrmcd 52 N,B.2d 692, 291 N. 
Y. 701. 

People V. Leo, 173 N.Y.S. 217, 105 
Misc, 372, 

Prooeedlng' held net trial de novo 
lOven though trial court allowed 
additional evidence to be introduced 
lo supploment return to writ of cer¬ 
tiorari, record establishcd that re¬ 
view in trial court was not a trial 
do novo. 

Ind.—Lutz V. New Albany City Plan 
Oommission. 101 N.E.2d 187, 230 
Ind. 74. 

54. N.Y.—^People ex rei. Hudson- 
Harlem Valley Title & Mortgage 
Co. V. Walker, 26 N.B.2d 952, 282 
N.Y. 400. 

55. N.Y.—People v. Leo, 173 N.Y.S. 
217, 105 Misc. 872. 

56. Mass.—Bradiey v. Boston Bd. 
of Zoning Adjustment, 160 N.E. 
892, 255 Mas». 160. 

57. N.J.—G. G. A. Realty Corp. v. 
Board of Adjustment of Jersey 
City, 52 A.2d 563, 135 N.J.Law 427 
—Potts V. Board of Adjustment of 
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Borough of Princeton, 43 A.2d 860, 
133 N.J.Law 230—^Pranklin Sav. 
Insiti tu tion of Newark v. City of 
Newark, 3 A.2d 801, 121 N.J.Law 
595. 

Shaiman v. Mayor, Board of 
Com’rs and Board of Adjustment 
of City of Newark, 191 A. 735, 16 
N.J.Misc. 437. 

N.Y.—Reisberg v. Board of Stand¬ 
ards and Appeals of New York 
City, 81 N.Y.S.2d 511. 

58. Ind.—0’Connor v. Overall Laun¬ 
dry, 183 N.E. 134, 98 Ind.App. 29. 
Tex.—Board of Adjustment of City 
of Fort Worth v. Stovall, 216 S.W,, 
2d 171, 147 Tex. 366—City of San 
Angelo V. Boehme Bakery, 190 S*; 
W.2d 67, 144 Tex. 281. 

Nature of prooeedlng 
Tex.—City of San Angelo v, Boehme 
Bakery, supra. 

59- lowa.—^Anderson v. Jester, 221 
N.W. 354, 206 lowa 452. 

60. Del.—Searles v. Darling, 83 A. 
2d 96, 7 Terry 2G3—^In re Ceresinl, 
189 A. 443, 8 W.W.Harr. 134. 

Ind.—Board of Zoning Appeals of 
City of Indianapolis v. Waintrup, 
193 N.B. 701, 99 Ind.App. 676— 
0’Connor v, Overall Laundry, 183 
N.E. 134, 98 Ind.App. 29. 

Mo.—Borard v. Board of Adjustment 
of City of St. Louis, App., 138 S. 
W.2d 731. 

N.Y.—People cx rei. Hudson-Harlem 
Valley Titio & Mortgago Co. v. 
Walker. 26 N.E.2d 962, 282 N.Y. 
400—1’ooplo ex rei. St. Albuns- 
Sprlngfltjld Corporation v. Connell, 
177 N.E. 313, 257 N.Y. 73. 

Tex,—City of Snn Angelo v. Boehme 
Bakery. 190 S.W.2d 67, 144 Tex. 
281. 

Soope and effeot of evidence l&tro- 
duoed 

On certiorari to review order of 
board of adjustment, court. In pass- 
ing on legality of board*8 order, 
should not base its judgment solely 
on evidence adduoed before it, but 
should consldcr board’s verlfled re¬ 
turn along wlth evidence introduced, 
and from conslderatlon of whole de¬ 
termino whether board abused Its 
discretlon, and court is not to 
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tute an abuse of discretion.®! It has been held 
that a view of the area by the court is independent 
evidence which the court may consider in arriving 

at its conclusion.62 

While, in the absence of evidence showing the 
decision of the board to be erroneous, that deci- 
sion must be accepted as final,63 where additional 
competent evidence received by the court shows 
that the board’s findings are erroneous the court 
may overrule them.®^ It has been said that this 
power to take additional testimony should be exer- 
cised with extreme care where there appears to be a 
probability that the effect of the additional testimo¬ 
ny, i f it is received, will be to show that the ruling 
complained of is erroneous.®® On certiorari to re- 
view the action of a board in refusing a variance, 
the court may be required to consider the matter 
in the light of an ordinance relating to the issues 
before it, even though it was enacted after the 
decision of the administrative agency.®® 

Who may institute proceeding, Adjoining and 
neighboring landowners®*^ whose properties are af- 
fected by the decision®® are proper per sons to in¬ 


stitute a certiorari proceeding; and such persons 
may petition as “aggrieved parties” without allega- 
tions of special damage to them resuiting from the 
granting of the variance in question.®® 

§ 339. Declaratory Judgment 

a. In general 

b. Availability or prior use of other 

remedy 

a. In General 

Except where a statute provides a different and ex- 
ciusive remedy, a property owner may properly seek 
a Judgment declaring his rights, status, or other legal 
relations under a zoning regulation, or declaring it in- 
valid as to particular property; but he must Show an 
actual controversy. 

Except where a statute is construed as providing 
an exclusive remedy of a different nature, as dis- 
cussed infra subdivision b of this section, an action 
for a declaratory judgment is the, or a, proper rem¬ 
edy of a property owner to have declared his 
rights, status, or other legal relations under a 
zoning ordinance or regulation,^® or to have the 


Itself In posltion of board and sub¬ 
stitute its dlscretion for that of 
board. 

Tex.—City of San Angelo v. Boehnae 
Bakery, supra. 

Vecesslty of flndliigs by board 
On review of determination of zon¬ 
ing board of appeals exempting prop¬ 
erty from zoning ordinance for un- 
reasonable hardship, where no flnd- 
ings of fact had been made by the 
board and no evidence was certided, 
the court cannot proceed to hear new 
evidence why a variance should be 
granted without substituting its own 
discretlon for that of the board. 

N.Y.—^Hopkins v. Board of Appeals 
of City of Bochester, 33 N.Y.S.2d 
396, 178 Misc. 186. 

61. Md.—^Dorman v. Mayor and City 
Council of Baltlmore, 61 A.2d 658, 
187 Md. 678. 

62. Cal.—Saks & Co. v. City of Bev- 
erly HUls, 237 P.2d 32. 107 C.A.2d 
260. 

63. Tex.—Gulf, C. & S. F. By. Co. 
V. VThlte, Civ.App.. 281 S.W.2d 441, 
refused no reversible error. 

Wis.—State ex rei. Morehouse v. 

Hunt, 291 N.W. 746, 236 Wis. 868. 
8oard’8 disoretion as oontroUing 
In granting of variance because of 
luinecessary hardships and practlcal 
difficulties in respect of adaptlng 
property to conforming use, discre- 
tion to be exerclsed was that of 
board of standards and appeals and 
not of referee acting on new evidence 
and his personal inspectlon of prem- 
Isas in proceeding for certiorari 


agalnst board. as opposed to simllar 
inspection by members of board in 
reaching its determination. 

N.Y.—^Baskin v. Murdock, 276 N.Y.S. 

168, 243 App.Div. 661. 

64b Wis.—State ex rei. Morehouse 
V. Hunt, 291 N.W. 746, 236 Wis. 368. 

65. N.Y.—People ex rei. St. Albans- 
Springfield Corporation v. Connell, 
177 N.B. 313, 257 N.Y. 73. 

Dunne v. Walsh, 266 N.Y.S. 119, 
236 App.Div. 72. 

66. N.J.—Concord Garden Apart- 
ments v. Board of Adjustment of 
City of Englewood, 64 A2d 366, 1 
N.J.Super, 301. 

67. N.J.—^Lynch v. Borough of 
Hillsdale, 64 A2d 723, 136 N.XLaw 
129, afflrmed 69 A.2d 622, 137 N.J. 
Law 280. 

Gaston v. Aclcerman, 142 A. 646, 
6 N.J.Misc. 696. 

Mortgagee 

Where board of standards and ap¬ 
peals amended and afflrmed prior 
grant of variance, a purchase money 
mortgagee of neighboring land was 
authorized to petition for certiorari, 
if not on his own behalf, then as 
agent of landowner. 

N.Y.—^Eckerman v. Murdock, 94 N.Y. 
S.2d 667, 276 App.Div. 927. 

68. Miss,—^Mayor and Bd. of Alder- 
men of City of Pontotoc v. White, 
93 So.2d 862. 

N.C.—Lee V. Board of Adjustment of 
City of Bocky Mount, 37 S.E.2d 128, 
226 N.C. 107. 

B.L—Abbott V. Zoning Bd. of Beview 
of City of Warwick, 79 A.2d 620, 
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78 B.I. 84—^Pl 3 rnn v. Zoning Bd. of 
Beview of City of Pawtucket, 73 
A.2d 808, 77 B.I. 118. 

69. N.Y.—Gerling v. Board of Zon¬ 
ing Appeals of Town of Clay, 167 
N.Y.S.2d 368. 

70. Ala.—^Marshall v. City of Mo¬ 
bile, 36 So.2d 663, 260 Ala. 646. 

Cal.—Case v. City of Los Angeles, 
298 P.2d 60, 142 C.A.2d 66. 

Conn.—Town of Newingrton v. Maz- 
zoccoli, 48 A2d 729, 133 Conn. 146. 

Mass.—^Publico v. Building Inspector 
of Quincy, 142 N.E.2d 767. 

Mich.—^Long v. City of Highland 
Park, 46 N.W.2d 10, 329 Mich. 146. 

N.H.—Paulkner v. City of Beene, 165 
A. 195, 86 N.H. 147. 

N.Y.—^Dowsey v. Village of Kensing- 
ton, 177 N.E. 427, 257 N.Y. 221, 86 
A.L.B. 642. 

Dunkirk Aerie, No. 2447, Frater- 
nal Order of Eagles v. City of Dun¬ 
kirk, 87 N.Y.S.2d 202, 274 App.Div. 
686 . 

Elkind V. City of New Kochelle, 
163 N.Y.S.2d 870, 6 Misc.2d 296— 
McCabe v. City of New York, 10 N. 
Y.S.2d 383, 170 Misc. 326, reversed 
on other grounds 13 N.Y.S.2d 676, 
257 App.Div. 1010, reversed on oth¬ 
er grounds 23 N.E.2d 629, 281 N.Y. 
349. 

Margo Operating Corp. v, Vil¬ 
lage of Great Neck, 129 N.Y.S.2d 
436. 

Ohio.—Village of Bay v. Gelvick, 15 
N.E.2d 786, 68 Ohio App. 61. 

Pa.—Taylor v. Haverford Tp., 149 A. 
639, 299 Pa. 402. 
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ordinance declared invalid or unconstitutional as rights, status, and other legal relations whether or 
applied to particular propertyji However, a decla- not further relief is, or could be, claimed, a court 
ration of the invalidity of an ordinance as applied has jurisdiction of an action for a declaratory 
to particular property will not be made where the judgment involving a zoning ordinance notwith- 
evidence shows that reasonable men may have standing the petition seeks declaration of rights, 
a fair difference of opinion concerning the reason- status, and other legal relations without further re- 
ableness of the zoning classification.72 HefJ* A plaintiff seeking declaratory relief has 

beeii held not required, in the first instance, to 
Under a statute empowering courts to declare enumerate every statute that may be involved.*^^ 


Tex.—Waco Federation of Women’s 
Clubs V. Goddard, Clv.App., 275 S. 
W.2d 641. 

Persons entitled to attack validity of 
zoning ordinance see supra § 20. 

Bights dependent on oonstmctlon of 
ordinance 

Cal.—Greenfleld v. Board of City 
Planning Com’rs of Los Angeles, 
45 P.2d 219, 6 C.A.2d 616. 

Estoppel or waiver not aicwn 
In absence of Anding of prejudice 
to any one from property owner's 
failure to take steps to determino 
whether hia property was within 
zoned area, therc was no basis for 
estoppel or waiver which would af- 
fect his right to judgment declaring 
that property was not within zoned 
area. 

Conn.—^Kimberly v. Town of Madi- 
son, 17 A.2d 604, 127 Conn. 409. 

Complalnt agalnst action of City 
counoU 

Oomplaint that action of City coun- 
cll In granting a conditional use per- 
mit by resoluti on rather than by or¬ 
dinance dcprived land owners of 
right to vote on matter undor clty 
charter, authorizing referendum only 
on ordinancGS, should be dircctcd at 
zoning ordinances rather than at ad¬ 
ministrativo action by council by res- 
olution authorized by ordinances, and 
did not Show that such resolutlon 
was vold, partlcularly in ai>sence of 
allegation of any attempt to securo 
referendum election on rcsolution 
granting permit. 

Cal.—^Bssick V. City of Los Angclcs, 
213 P.2d 492, 34 C.2d 614. 

71. Ala.—^Marslinll v. City of Mo¬ 
bile, 36 So.2d 563, 250 Ala. 646. 
Mich.—Long V. City of Hlghland 
Park, 45 N.W.2d 10, 329 Midi. 116. 
N.Y.—Dowsey v. Village of Kon-sing- 
ton, 177 N.K 427, 257 N.Y. 221, 86 
A.L.U. 042. 

Romlg V. Wdd. 95 N.y.S,2d 671, 
276 App.Div. 614. 

MacKwen v. City of New Ro- 
Chdle, 267 N.Y.S. 36. 149 Misc. 251. 

Gignnux v. Village of Kings 
Point, 35 N.y.S.2d 676. afllrmed 85 
KY.S.2d 616, 274 App.Div. 1003, re- 
argument and appeal denied 86 N. 
Y.S.2d 469, 274 App.Div. 1065— 
Dronxvillo Associates v. Brady. 36 
N.Y.S.2d 308. 


Ohio.—Henle v. City of Buclld, 126 
N.E.2d 366, 97 Ohio App. 258, ap¬ 
peal dismisaed 122 N.B.2d 792, 162 
Ohio St. 280—Henle v. City of Eu- 
clid, App., 118 N.E.2d 682. 

Pa.—^Bamer v. Harman, Com.Pl., 4 
Lycoming 246. 

BezonJLflig oommexcial property for 
industrial use 

Md.—Kracke v. Weinberg, 79 A.2d 
387, 197 Md. 339. 

Nature of action 

(1) An action for judgment declar¬ 
ing unconstitutional amended zoning 
ordinance under which defendants 
had applied for permits to construet 
buildings which plaintiff objected to 
is in ali essentials an action for in- 
junction. 

Ohio.—Clifton Hilis Realty Co. v. 
City of Cincinnati. 21 N.E.2d 993, 
60 Ohio App. 443. 

(2) Suit to declare zoning order 
void is not an appeal on merits of 
issues presented to zoning commis- 
sion at iis hearing. 

D.C.—Lewis v. Dlstrict of Columbia, 
190 F.2d 25, 89 U.S.App.D.C. 72. 
azieyauce on behalf of large group 
Where complaint challenging valid¬ 
ity of zoning resolutione could be 
rcad as stating grievance on behalf 
of large group, and more was in- 
volved than unique problem of par¬ 
ticular land owner, action was pre- 
maturo becausc plaintiff did not show 
that hc hud had any pians under way 
for ncw construction or rebuildlng, 
and court could, in excrcise of Its 
dlHcretion and on ground of sound 
Public policy, allow remedy of dc- 
claratory judgment in order to secure 
expeditious determination of broad 
questlons presented. 

N.Y.—431 Fifth Ave. Corp. v. City of 
New York, 56 N.Y.S.2d 203, 184 
Misc. 1001, modihed on other 
grounds 69 N.Y.S.2d 25. 270 App. 
Div. 241, afllrmed 68 N.B.2d 877, 
296 N.Y. 688. 

XTuapproved sale of property to plain- 
tiff 

Fact that sale to plaintiff of prop¬ 
erty had not been approved by regu- 
latory agfncy did not bar plaintiff 
from malntainlng action for judg¬ 
ment declaring zoning ordinance and 
amundment to be unconstitutional. 
N.Y.—Vernon Park Realty, Inc. v. 
City of Mount Vernon, 125 N.Y.S.2d 
112, 282 App.Div. 890, appeal de- 
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nied 117 N.E.2d 919, 306 N.T. 746, 
afflrmed 121 N.E.2d 617, 307 N.Y. 
493. 

Graut of variaace 

Where adjoining property owners 
attacked, on constitutional grounds, 
validity of provislons of ordinance 
under which zoning board of appeals 
purported to grant a variance, and 
attacked jurisdiction of board in act- 
ing directiy on an original applica- 
tlon rather than on an appeal from 
denial of application to board offi- 
cials, action for a declaratory judg¬ 
ment would lie. 

N.Y.—Roosevelt Field v. Town of 
North Hempstead, 95 N.Y.S.2d 126, 
197 Mlsc. 621, reversed on other 
grounds 98 N.Y.S.2d 360, 277 App. 
Div. 889. 

72. 111.—^Wehrmeister v. Du Page 
County, 141 N.B.2d 26, 10 I11.2d C04. 

N.Y.—Shepard v. Village of Skanea- 
teles, 89 N.E.2d 619, 300 N.Y. 115. 
Contxolliug elexoent 

Fact that location of dental ofQce 
in certain neighborhood in residen- 
tial dlstrict in village mlght be con¬ 
venient for some of the neighbors 
was not the controlling element in 
action by dentist for declaratory 
judgment that zoning ordinance of 
village was void as far as it pro- 
hibited hlm from maintaining his 
dental ollice In his dwelling. 

111.—Skrysak v. Village of Mt. Pros- 
pect, 148 N.E.2d 721, 13 Ill.2d 329. 

73. Ohio.—^Village of Bay v. Gel- 
vlck, 16 N.E.2d 786, 68 Ohio App. 
51. 

SuHlciency of pleadings generally see 
infra §§ 366-369. 

Relief granted see Infra §§ 367-372. 

74. Cal.—^Andrews v. City of Plod- 
mont, 281 P. 78, 100 C.A. 700, fol- 
lowed in Andrews v, Barrett, 281 
P. 79, 100 C.A. 801, and Williams v. 
City of Pledmont, 281 P. 79, 100 C. 
A. 802. 

CoxLStraotion of statntes and ordl- 
naaces involved 

However, as hearing on cause pro- 
ceeds, trial court, at proper time, will 
be callcd on to construe and interpret 
each statute or munlcipal ordinance 
which may be involved. 

Cal.—^Andrews v. City of Piedmont, 
281 P. 78, 100 C.A 700, followed 
in Andrews v. Barrett, 281 P. 79, 
100 O.A. 801, and Williams v. City 
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One purchasing property with full knowledge of 
zoning restrictions has been held barred by such 
knowledge from seeking a declaratory judgment 
declaring the restricting ordinance unconstitution- 
al;75 but other authority is to the contrary.76 An 
action for a declaratory judgment as to the constitu- 
tionality of a zoning ordinance has been held not 
barred by the failure to raise the question in a 
prior certiorari proceeding'^7 jjy 3 ^ judgment sus- 
taining the denial, by a board of appeals, of a per- 
mit to construet a building,'^^ or by a conviction of 
the property owner in a prior criminal action for 
failure to obtain a building permit.^® 

Amendinent of ordinance. An action for a declar¬ 
atory judgment is an appropriate procedure to test 
the validity of an amendment to a zoning ordi¬ 
nance ,^0 unless the statute provides a different rem- 
edy,Sl or for determiniiig rights thereunder.82 
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Actual centroversy; hypothetical grounds. An 
attack on a zoning ordinance, through an action for 
a declaratory judgment, requires a showing, or 
allegation, of an actual controversy involving the 
ordinance attacked;^^ go, a petition seeking a defi- 
nition by the court of certain terms in a zoning 
ordinance, with such comment as the court may 
choose to make, presents no ground for a declara¬ 
tory judgment, where no controversy, actual or 
threatened, is involved, there is no principle of law 
to be passed on or applied, and there is no evi- 
dence, stipulation, or exhibits before the court.84 

A challenge of a zoning classification, in an or¬ 
dinance, which, of necessity, puts in issue the 
question whether the exercise of the police power 
is paramount to the rights of the individual pre¬ 
sents a real, substantial, and actual controversy ;85 
and a controversy can be found in the interest which 


of Pledmont, 281 P. 79, 100 C.A. 
802. 

75. N.T.—-Dilliard v. Vlllage of 
North Hilis, 94 N.Y.S.2d 716, 276 
App.Div. 969. 

Plymouth Builders, Inc., v. Vll- 
lage of Llndenhurst, 117 N.Y.S.2d 
583. amrmed 134 N.Y.S.2d 225, 284 
App.Div. '895. 

76. N.Y.—^Vemon Park Bealty, Ino. 
V. City of Mount Vemon, 125 N.Y. 
S.2d 112, 282 App.Div. 890, appeal 
denled 117 N.B.2d 919, 306 N.Y, 746, 
afllrmed 121 N.B.2d 517, 307 N.Y, 
493. 

Huntley Estates, Inc. v. Town of 
Eastchester, 121 N.Y.S.2d 604, mod- 
ifled on other grounds 131 N.Y,S.2d 
578, 283 App.Div. 1090. 

77. N.Y.—Brous v. Town of Hemp- 
stead, 69 N.Y.S.2d 258, 272 App.Div, 
31, amended on other grounds 70 
N.Y.S.2d 57C, 272 App.Div. 777. 

78. N.Y.—Brous v. Town of Hemp- 
stead, 63 N.Y.S.2d 701. 

79. N.Y.—Brous v. Town of Hemp- 
stead, 62 N.Y.S.2d 701. 

80. lowa.—Keller v. City of Councll 
Bluffs, 66 N.W.2d 113, 246 lowa 
202 . 

N.J.—^Borough of CreskiU v. Borough 
of Dumont, 100 A.2d 182, 28 N.J. 
Super. 26, affirmed 104 A2d 441, 15 
N.J. 238. 

N.Y,—^Vemon Park Bealty, Inc., v. 
City of Mount Vemon, 125 N.Y.S.2d 
112, 282 App.Div. 890, appeal de- 
nied 117 N.E.2d 919, 306 N.Y. 746, 
aflELrmed 121 N.B.2d 617, 307 N.Y. 
493. 

Hyde V. Incorporated Village of 
Baxter Estates, 140 N.Y.S.2d 890, 
afflrmcd 156 N.Y.S.2d 378, 2 AD.2d 
889. affirmed 145 N.E.2d 28, 3 N. 

. 878, 166 N.Y.S.2d 314. 


81. Pa.—Logan v. Upper Moreland 
Tp.. 76 Pa.Dist. &Co. 579, 67 Montg. 
Co. 21. 

82. 111.—^Deer Park Civic Ass’n v. 
City of Chicago, 106 N.E.2d 823, 347 
111.App. 346. 

83. Cal.—C. Dudley De Velbiss Co. 
v. Kraintz, 225 P.2d 960, 101 C.A2d 
613. 

Kan.—West v. City of Wlchita, 234 P. 

978, 118 Kan. 265. 

Actoal controversy held showa 
(1) Generally. 

Ala.—Chapman v, City of Troy, 4 So. 
2d 1, 241 Ala, 637. 

Mich.—Long v. Norton Tp., Muskegon 
County, 42 N.W.2d 764, 327 Mich. 
627. 

N.H.—^Paulkner v. City of Keene, 156 
A 196, 85 N.H. 147. 

N.J.—^DAgo.stino v. Jaguar Bealty 
Co., 91 A.2d 600, 22 N.J.Super. 74. 

I (2) Controversy with adjoinlng 
owners. 

Mich.—C. K. Eddy & Sons v. Tiemey, 
267 N.W. 852, 276 Mich. 333. 

(3) In class a.ction by Negro prop¬ 
erty owners for declaration that zon¬ 
ing ordinances prohibitJng Negroes 
from reslding in certain districta 
and prohibiting white persons from 
residlng in certain other districts 
were unconstitutional, particularly 
where they would be subjoct to fine 
and imprisonment under zoning ordi¬ 
nances if they occupled their proper^ 
ty in districts reserved for white 
persons. 

U.S.—Monk V. City of Birmlngham. 
D.C.Ala., 87 P.Supp. 638, affirmed, 
C.A, City of Birmlngham v. Monk, 
186 P.2d 859, certiorari denied 71 
S.Ct. 10.01, 341 TJ.S. 940, 95 L.Ed. 
1367. 

Aotnai controversy hdd not shown 
(1) Generally, 

Fla.—^Bullema v. Losey, 84 So.2d 715. 
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N.Y.—^Bose V. City of New Rochelle, 
119 N.Y.S.2d 900. 

Pa.—^Blatt V. Schmidt, 48 Pa.Dist. & 
Co. 43. 

(2) In action for declaratory judg¬ 
ment that plalntiffs were entitled to 
use property for busine.ss purposes, 
in absence of any definite showing 
that they desired, or were about, to 
use property for a speclfic business 
purpose. 

U.S.—^West V. Bank of Commerce & 
Trusts, aC.AVa., 163 F.2d 666, 174 
A.L,B. 848. 

Information bzonght by attozney gen- 
ezal 

Statute authorizing attorney gen- 
eral to bring Information for declar¬ 
atory decree as to validity of any 
municlpal ordinance or bylaw enact- 
ed under statutes conferring gcneral 
powers on municlpalities to enact 
zoning ordinances and bylaws was 
intended to create right in him to 
procecd with no more controversy 
than that brought about by bringing 
of information. 

Mass.—^Attorney General v. Inhabi- 
tants of Town of Dover, 100 N.E.2d 
1, 327 Mass. 601. 

84. N.J.—Johnston v. Board of Ad- 
justment and Town Councll of 

I Westfleld, 193 A. 457, 118 NJ.Law 
I 298. 

85. 111.—^Bxchange Nat Bank of 
Chicago V. Cook County, 129 N.E. 
3d 1, 6 Ill.2d 419. 

FlaintilTs intention to sell land 
Where plaintlfTs claimed that ordi¬ 
nance, in restricting use of their 
land to slngle-unlt rcsidences waa in- 
valid because arbltrary and unrea- 
sonable, and defendant county re- 
fused to rezone property for indus¬ 
tria! use, or to further hear matter, 
dispute was an actual controversy, 
notwithstandlng fact that plalntiffs 
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the public as a whole has in keeping the zoning 
regulations of municipalities within lawful bounds, 
and in not allowing thera to become instruments 
of discrimination or oppression, as opposed to the 
interest which the municipality may be assumed 
to have in defending the ordinance which it has, 
in due forni, adopted.^® 

A judgment declaring a zoning ordinance invalid 
cannot be sought on hypothetical grounds.®^ 

b. Availability or Prior Use of Other I^emedy 

Where a statute provides an exclusive remedy of a 
different nature, the bringing of an action for a declara- 
tory Judgment involving a zoning ordinance is preciuded. 
The prior exhaustion of administrative remedies before 
zoning enforcement ofRciais is not required, under some 
statutes, before the bringing of an action for declara- 
topy reiief. 

Some statutes have been held to provide exclusive 
remedies so as to preclude the bringing of actions 
for declaratory judgments involving zoning ordi- 


nances;®® and declaratory reiief has been dcnied 
where there is an adequate remedy at law by cer¬ 
tiorari or mandamus.®^ On the other hand, plaintiff 
is not required to attempt first to seek reiief by a 
legislative change.®® 

Necessity of exhcMsting (administrative remedy^ 
The prior exhaustion of administrative remedies be¬ 
fore the zoning enforcement oflScials,®^ or of rem¬ 
edies allegedly provided by the zoning ordinance,®^ 
has been held not required before the bringing of 
an action for declaratory reiief; and, where so pro¬ 
vided by statute, a complaint asserting the illegality 
of a zoning ordinance may be filed in court for, and 
on behalf of, property owners even though no ap- 
plication for a permit for construction pursuant to 
the ordinance has been filed.®® 

The failure to seek a variance does not bar an 
action to have a zoning ordinance declared uncon- 
stitutional where it is attacked in its entirety in 
so far as it affects an aggrieved part/s property;®^ 


would sell land once Judgrment was 
obtained. 

Zll.—^Exchangre Nat Bank of Chicago 
V. Cook County, supra. 

86. Mass.—^Attomey General v. In- 
habilants of Town of Dover, 100 N. 
E.2d 1, 327 Mass. 601. 

87. Mo.—^Flora Realty & Inv. Co. v. 
City of Ladue, 246 S.W.2d 771, 363 
Mo. 1025, appeal dlsmissed 73 S.Ot 
41. 344 U.S. 802. 97 L.Ed. 626. 

88. Ind.—City of South Bend v. 
Marckle, 18 N.E.2d 764, 216 Ind. 74. 

Md.—^Mayor and City Council of Bal- 
timore v. Seabolt 123 A.2d 207, 210 
Md. 19». 

Pa.—Jacobs v. Fctzcr, 112 A.2d 356, 
381 I’a. 262—Ca.stlo Shannon Coal 
Oorp. V. TJppcr St Clalr Tp., 88 A. 
2d 66, 370 Pa. 211. 

Cook V. Hidlt^y Tp., Com.Pl., 28 
Del.Co. 244. 

89. Cal.—^Livlngston Rock & Gravcl 
Co. V. ZjOS Angries County, 272 P. 
2d 4. 43 0.2d 121. 

:^Tlnn.—^onnor v. Chanhasson Tp., 81 
N.W.2d 789, 249 Minn. 206. 

Bevlew of plannAng oom.wiwioii^g 
pxoooedhigs 

Oporators of cernent batching 
piant in llght manu facturing district 
were not entitli»d to declaratory re- 
licf agalnst county’a Interference 
with operat ion of piant after date of 
regional planning commissiones revo- 
cation of their automatic exception 
from restrictlons of rezonlng ordi¬ 
nance, as they had adeauate remedy 
at law by certiorari or mandamus for 
review of <*ommi8SIon's proceedings. 
Cal.—Livingston Hock & Gravel Co. 
V. Los Angeles County, 272 P.2d 4, 
48 C.2d 121. 


Grant of vaziaiLce 
Complaint by property owners, in 
action for declaratory judgment, that 
there wcre no facts before board of 
zoning appeals showing unnecessary 
hardship and practical difficulty jus- 
tifying grant of variance, that there 
were no dndings by board, and that 
its determination was arbitrary and 
capriclous, disclosed matters review- 
able by exclusive remedy of certio¬ 
rari. 

N.T.—^Roosevelt Fleld v. Town of 
North Hcmpstead, 96 N.T.S.2d 126, 
197 Misc. 621, reversed on other 
grounds 98 N.Y.S,2d 860, 277 App. 
Dlv. 889, 

90. N.Y.—^Ulmer Park Realty Co. v. 
City of New York, 46 N.Y.S.2d 527, 
267 App.DIv. 291, appeal denied 47 
N.Y.S.2d 316, 267 App.Div. 879. 

Ohio.—Curtiss v. City of Cleveland, 
App., 130 N.B.2d 342, reversed on 
other grounds 144 N.E.2d 177, 166 
Ohio St. 509. 

91. Ky.—Goodwin v. City of Louis- 
ville, 216 S.W.2d 567, 809 Ky. 11. 

Ohio.—Curtiss v. City of Cleveland, 
App., 130 N.E,2d 342, reversed on 
other grounds 144 N.E.2d 177, 166 
Ohio St. 509. 

Nccesslty of exhausting administra¬ 
tive remedies generally see supra 
§ 334. 

99. Mich.—Liong v. City of Highland 
Park, 45 N.W.2d 10, 329 Mlch. 146 
— ^Long V. Norton Tp., Muskegon 
County. 42 N.\V.2d 764, 327 Mich. 
627. 

Faxtlcolav remedies 

(1) Procedure before township 
building inspector and board of ap¬ 
peals as provided in ordinance. 

Mich.—^Long V. Norton Tp., Muske¬ 
gon County, supra. 
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(2) By applying for building per¬ 
mit or seeking reiief from board of 
zoning appeals, zoning commission, 
and common council of City. 

Mich.—^Long v. City of Highland 
Park, 45 N.W.2d 10, 329 Mich. 146. 

93. N.J.—^Llonshead Lake, Inc. v. 
Wayne Tp., 89 A.2d 693, 10 N.J. 
165, appeal dlsmissed Liionshead 
Lake v. Wayne Tp., Passalc Coun¬ 
ty, N. J., 73 S.Ct. 386, 344 U.S. 919, 
97 L.Bd. 708. 

Pa.—'Wynnewood Civlc Ass'n v. Low- 
er Merion Tp., 102 A.2d 423, 175 
Pa.Super. 20. 

94. N.Y.—Dowsey v. Village of Ken- 
sington, 177 N.E. 427, 257 N.Y. 221, 
86 A.L.R. 642. 

Ulmer Park Realty Co. v. City of 
New York, 45 N.Y.S.2d 527, 267 
App.Div. 291, appeal denied 47 N. 
Y.S.2d 316, 267 App.Div. 879—Hyde 
V. Incorporated Village of Baxter 
Estatcs, 166 N.Y.S.2d 378, 2 A.D.2d 
889, afflrmed 146 N.E.2d 28, 3 N.Y. 
2d 873, 166 N.Y.S.2d 314. 

Vemon Park Realty v. City of 
Mount Vemon, 122 N.Y.S.2d 78, af¬ 
flrmed 125 N.Y.S.2d 112, 282 App. 
Div. 890, affirmed 121 N.B.2d 517, 
307 N.Y. 493—^Hoyt v. Incorporated 
Villago of Cedarhurst, 121 N.Y.S.2d 
I 399, ainrmod 113 N.Y.S.2d 922, 280 
App.Div. 800—Pleetwood Manor, 
' Inc. V. Village of Huntington Bay, 
115 N.Y.S.2d 616—Bronxville Asso¬ 
ciates V. Brady, 36 N.Y,S.2d 308. 
BeliglotLS sobool 

N.Y.—^Levy v. Congregation Beth 
Sholom, 42 N.Y.S.2d 891, 181 Misc. 
877. 

Action. lA natare of dass suit 
Ordinarily, landowner who is 
uniquely alfected by zoning regula- 
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and this is particularly true where the amendment 
attacked was obviously aitned at plaintiff’s land.^^ 
On the other hand, a landowner seeking a variance 
from a zoning ordinance lias been required to ex- 
haust his administrative remedies before bringing 
an action for a declaratoty judgment determining 
the force and effect of Ihe ordinance as to his 
rights.s® 

§ 340. Injunction 

Where no other adequaie remedy Is avallable and 
sufficient probabillty of Irreparable injury is shown, In¬ 
junction may be proper to restrain enforcement of, or 
officiai action under, an InvaKId zoning ordinance. 

Broadly speaking, injunction is a proper remedy 


to test the validity of a zoning ordinance or regula- 
tion,®7 and under general rules stated in Injunctions 
§ 119, with respect to restraining the enforcement 
of unconstitutional or invalid statutes or ordinances, 
injunction may be proper to restrain officiai action 
under an invalid zoning ordinance.^8 Thus where 
the landowner is not estopped to attack the validity 
of the enactment,®9 the enforcement of a zoning 
ordinance or regulation enacted without sta^utory 
authority,^ or without compliance with the re¬ 
quired procedure,2 may be enjoined. Likewise, in¬ 
junction may be proper to prevent the enforcement 
as to particular property of zoning ordinances 
which are invalid as applied to such property,^ at 


tlon of general import and wlio suf¬ 
fers unusiial hardshlp becauae of pe- 
culiar application of reguUtdon to his 
property, must apply for variance be¬ 
fore Judicial action is opem to bom; 
but where plalntiiE*s actloa cshalleng- 
ing validity of regulation was in na¬ 
ture of class suit, attacking grenerally 
application of zoning amendriLents to 
considerable area embraclng many 
separate parcels, action cculd not be 
dismissed as premature in that he 
had not exhausted administrative 
remedy provided for unlqne situa- 
tions by applying for varianoe. 

N.Y.—431 Fifth Ave. Corp. v. City of 
New York, 65 N.T.S.2d 303, 184 
Misc. 1001, modifled on other 
grounds 59 N.Y.S.2d 25, 270 App. 
Div. 241, afflrmed 68 NJEJ.2d 877, 
296 N.Y. 688. 

96. N.Y.—^Hyde v. Incorporated Vil- 
lage of Baxter Estates, 14 0 N.Y.S. 
2d 890, afflrmed 166 N.Y.S.2d 378, 
2 A.D.2d 889, afflrmed 145 N.B.2d 
28, 3 N.Y.2d 873, 166 N.Y.S,2d 314. 

96. 111.—Bright v. City of Bvanston, 
139 N.E.2d 270, 10 I11.2d L78. 

East Malne Tp. Communi ty Ass’n 
V. Pioneer Trust and Sav. Bank, 
145 N.E.2d 777, 16 IllA.pp.2d 250. 
Ind.—City of East Chicagr<>, Ind. v. 
Sinclair Reftnlng Co., 111 N.E.2d 
459, 232 Ind. 295. 

97. 111.—Braden v. Much, 82 N.E.2d 
620, 408 111. 507. 

98. XT.S.—^Knickerbocker Xce Co. v. 
Sprague, D.CJ^T.Y., 4 F.Siipp. 499. 

Cal.—Jones v. City of Los Angeles, 
295 P. 14, 211 C. 804, followed in 
Wittman v. City of Los Angeles, 
295 P. 22, 211 C. 778, Stera v. City 
of Los Angeles, 295 P. 28, 211 C. 
778, and Butherford v. City of Los 
Angeles, 296 P. 23, 211 C. 777. 

Hagenburger v. City of Los An¬ 
geles. 124 P.2d 345, 51 CA.Sd 161. 
Fla.—Snedlgar v. Keefer, 179 So. 421, 
131 Fla. 191. 

IlL—Bhrllch v. Vlllage of Wilmette. 
197 N.B. 567, 861 111. 213. 

Illinois Life Ins. Co. v, City of 
Chicago, 244 Ul.App. 185. 


N.Y.—^Dowsey v. Vlllage of Kensing- 
ton, 177 N.B, 427, 267 N.Y. 221, 86 
A.L.R. 642—Cordts v. Hutton Co., 
262 N.Y.S. 639, 146 Misc. 10, af¬ 
flrmed 269 N.Y.S. 936, second case, 
241 App.Div. 648, afflrmed 196 N.E. 
124, 266 N.Y. 399. 

N.C.—Cllnard v. City of Winston- 
Salem, 6 S,E.2d 867, 217 N.C. 119, 
126 A.L.R. 634. 

Ohio.—Clifton Hilis Realty Co. v. 
City of Cincinnati, 21 N.B.2d 993, 
60 Ohio App. 443. 

Pa.—^Padgunas v. Valentine, 6 Pa. 
Dist. & Co. 667, 23 Luz.Leg.Reg. 
417. 

Barner v. Harman, Com.Pl., 4 
Lycoming 246—^Vickerman v. West 
View Borough, 88 Pittsb.Leg.J. 133. 
Wyo.—^Weber v, City of Cheyenne, 97 
P.2d 667, 56 Wyo. 202. 

99. U.S.—Proffett v. Valley View 
Vlllage, D.aOhio, 123 F.Supp. 339, 
reversed on other grounds, C.A., 
Valley View Vlllage v. Proffett, 221 
F.2d 412. 

Grantee of zoning varianoes 
Where grantee of zoning variances 
advlsed city before submission to 
electors of proposed ordinancq revok- 
ing all variances that it would con- 
test the legality of such action on 
ground that variances could not be 
revoked by such procedure, and clty 
failed to Show that any of the facts 
alleged in its affirmative defense of 
estoppel were performed by city in 
reliance on any conduct or represen- 
tatlon of grantee, grantee was not 
estopped to attack the validity of 
ordinance In action to enjoin its en¬ 
forcement. 

Cal.—Saks & Co. v. City of Beverly 
Hilis, 237 P.2d 32, 107 C.A.2d 260. 

1. 111.—^Lake County v. Cuneo, 76 N. 

E.2d 826, 333 IlLApp. 164. 

N.Y.—^Unlon Free School Dist. No. 14 
of Town of Hempstead, Nassau 
County V. Vlllage of Hewlett Bay 
Park, 107 N.Y.S.2d 858, 279 App. 
Div. 618, appeal denied 109 N.Y.S. 
2d 175, 279 App.Div. 746. i 

1166 


2. Conn.—^Ribeiro v. Town of An- 
dover, 116 A.2d 769, 19 Conn.Sup. 
438. 

Miss.—^Brooks v. City of Jackson, 51 
So.2d 274, 211 Miss. 246. 

Pa.—^Kline v. City of Harrisburg, 68 
A.2d 182, 362 Pa, 438. 

Abbott V. Ross Tp., Com.Pl., 98 
Pittsb.Leg.J. 483. 

3. Ala.—Phillips v. City of Home- 
wood, 50 So.2d 267, 255 Ala. 180. 

Fla.—Slegel v. Adams, 44 So.2d 427. 
Ga.—^Humthlett v. Reeves, 90 S,B.2d 
14, 212 Ga. 8. 

111.—^Northern Trust Co. v. City of 
Chicago, 123 N.E.2d 330, 4 Ill.2d 
432—^Miller Bros. Lumber Co. v. 
City of Chicago, 111 N.B.2d 149, 414 
111. 162—Pringle v. City of Chica¬ 
go, 89 N.B.2d 365, 404 III. 473—2700 
Irving Park Bldg. Corp. v. City of 
Chicago, 69 N.B.2d 827, 305 111. 138 
—Harmon v. City of Peorla, 27 N. 
E.2d 625, 373 111. 694—Ehrlich v. 
Village of Wilmette, 197 N.B. 567, 
361 111. 213. 

Vlllage of Skokie v. Alniondingcr, 
126 N.B.2d 421, 5 Ill.App.2d 522. 
Mich.—South Central Tmp. Asa’n. v. 
City of St. Clalr Shore.s. 82 N.W.2d 
453, 348 Mich. 153—Industrlal Land 
Co. V. City of Birmingham, 78 N. 
W.2d 656, 346 Mich. 667—Fenner v. 
City of Muakfgon, 50 N.\V.2d 210, 
331 Mich. 732—Hitchmnn v. Oak- 
land Tp., 46 N.W.2d 306, 329 Mich. 
331. 

Ohio.—Curti.sR v. City of Cleveland, 
App., 130 N.E.2d 242. 

Pa.—Bussone v. Lansdowne Borough 
Offlcials, 3G Del.Co. 35. 

lUsjoindez 

In action to enjoln enforcement of 
zoning ordinance by lot owners some 
of whom had acqulred lots suhject to 
ordinance before its pas.Rage, and 
others after passage, where city was 
not prejudiced by such Joinder, there 
was no misjoinder of plaintiffs. 

Mich.—Robyns v. City of Dearbom, 
67 N.W.2d 718, 341 Mich. 495. 
Fzoceediag held proper 
Where present suit to restrain city 
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least where no other adequate remedy is available nance with respect to such use.® 
but it has been held that a property owner who has 

an adequate remedy by proceedings for adminis- General rules discussed in Injunctions § 1S6 et seq 
trative or judicial review is not entitled to an in- apply in determining whether injunction to prevent 
junction to restrain enforcement of a zoning ordi- enforcement of zoning ordinances is improper as 
nance even though he asserts that it is invalid as cnjoining a criminal prosecution.*^ Thus, where 
applied to his property.® A property owner having threatened enforcement would cause irreparable 
the right to continue a nonconforming use may be injury, enforcement may be restrained,® until the 
entitled to enjoin enforcement of a zoning ordi- issue of validity has been determined,^ or pending 


from enforcing the zoning ordinance 
whereby plaintifCs* property was re- 
stricted to residential use was not 
filed until after municipal board of 
appeals had denied present plaintilfs’ 
request for variance that would have 
authorized the property to be used, 
but zoning board of appeals record 
was not before the Circuit court in 
the present suit, the present suit was 
not an improper attempt to obtain 
judicial review of decision of zoning 
board of appeals, but, rather, it 
called on the court to exercise Its 
tradltional role of determlning con- 
stitutionallty of the legislation. 

111.—Pox V. City of Springfleld, 139 
N.E.2d 732, 10 I11.2d 198. 

Nonconfomiing use 
In action for in juncti ve relief to 
prevent defendants from arresting 
plalntlff tonants on the ground that 
busineas carried on by corporate 
plaintiffs at the property was in vio- 
lation of a zoning ordinance, where 
the trial court viewed the premises 
and the surroundlng area, and found 
that there had been no abandonment 
of the nonconforming use and that 
the present use was substantially the 
same as before the adoption of the 
ordinance, evidcnce justlfled the 
grant of an injunction. 

Cal.—Endara v. City of Culver City, 
204 r.2d 1003, 140 C.A.2d 33. 

4. Pa.—Duquosne Llght Co. v. TJp- 
per St. Clair Tp., 105 A.2d 287, 377 
Pa. 323. 

N«‘ei‘s«lty of exhausting other reme¬ 
dies generally soe infra § 344. 

Partionlax remedy held iuadequate 

Where mayor and counscl members 
wcre attompting to onforce void zon¬ 
ing ordinance agalnst landownor, who 
sought to onjoin mayor and councll 
members from int(;rfering with his 
oroction of a fllling station, landown- 
er did not have an adequate and com¬ 
plete remedy at law in form of man¬ 
damus. 

Ga.—Tucker v. City of Ocilla, 71 S.B. 
2d €52. 209 Ga. 278. 

Other partdoular remedies held ade¬ 
quate 

(1) In general. 

Cal.—Triangle Ranch v. Union Oli 
Co. of Cal., 287 P.2d 537, 135 CJL 
2d 428. 

Ohlo.—Eggers v. Morr, 124 ]Sf.E.2d 
115, 162 Ohlo St. 521. 


Pa.—Pittsburg Outdoor Advertising 
Co. V. City of Clairton, 133 A.2d 
642, 390 Pa. 1. 

(2) Remedy by certiorari or man¬ 
damus. 

Cal.—Llvlngston Rock & Gravel Co. 
V. Los Angeles County, 272 P.2d 4, 
43 C.2d 121. 

Peclaxatory judgment 
Fact that persons conductlng pri¬ 
vate school on property in City resi¬ 
dential district could obtain judicial 
determination of questlon whether 
ordinance amendlng comprehensive 
zoning ordinance so as to prohibit 
use of property in such distrlcts for 
private schools was arbitrary and 
discriminatory classidcation as to 
such persons by seeking declaratory 
judgment did not aifect their right to 
injunction against enforcement of 
amending ordinance, whether in con- 
nection with or without seeking de¬ 
claratory judgment. 

Ala.—^Phillips V. City of Homewood, 
60 So.2d 267, 255 Ala. 180. 

Part of relief sought available at 
law 

In action to enjoin enforcement of 
zoning ordinance, by lot owners some 
of whom had acquired lots subject to 
ordinance before its passage and oth- 
ers after passage, wherein one lot 
owner sought, in addition to injunc- 
tlve relief, the issuance of a bulld- 
ing permit, bili was not multifarious, 
although some of relief sought could 
have been obtained in law action. 
Mich.—^Robyns v. City of Dearbom, 
67 N,W.2d 718, 341 Mich. 495. 

5 . Pa.—Jacobs v. Petzer, 112 A.2d 
356, 381 Pa. 262^—Shender v. City 
of Philadelphia, 101 A.2d 667, 376 
Pa. 696. 

6. Fla.—^Nicholson v. Wyatt, 77 So. 
2d 632. 

N.T.—Town of Somers v. Camarco, 
126 N’.Y.S.2d 154, modified on other 
grounds 135 N.Y.S.2d 42, 284 App. 
Div. 979, afflrmed 127 N.E.2d 327, 
308 N.Y. 637, motlon denied 128 N. 
E.2d 813, 309 N.Y. 772. 

7. Ga.—Tucker v. City of Ocilla, 71 
S.E.2d 652, 209 Ga. 278—^Mission 
Baptist Church v. City of Atlanta, 
37 S.B.2d 377, 200 Ga. 618. 

Ohio.—^Pisco V. City of Bast Cleve- 
land, App., 99 N.B.2d 616. 

I XUjunctiou held proper 
I Suit to enjoin City and Its bulldlng 
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inspector from making cases against 
church, its offlcers, and pastor, for 
violations of zoning ordinance, pur- 
suant to inspectores letter stating 
that he would make cases against 
'*someon6 in charge of the church” 
every time Service was held therein, 
was not wlthin rule that equity will 
not enjoin criminal prosecution, as 
only person prosecuted would have 
right to defend and others would 
have no adequate legal remedy, and 
hence could resort to equity court to 
prevent such prosecutions. 

Ga.—^New Mission Baptist Church v. 
City of Atlanta, 37 S.B.2d 377, 200 
Ga. 518. 

Injuuetlou held improper 

(1) Determination of offlclals of 
City that under zoning ordinance 
plaintifC property owner was entitled 
to use off-street parking area con- 
structed on his realty during day- 
time but was prohlbited from park¬ 
ing of trucks thereon at night was 
not arbitrary or shown to be not 
founded on reason, and plaintifC^s 
doubt as to validity of construction 
placed on ordinance by city offiicials 
was not sufficient warrant for Issu¬ 
ance of injunction agrainst criminal 
proceedings under valld ordinance 
since plalntilf had adequate remedy 
of law. 

Ohio.—^Fisco V. City of East Cleve- 
land, App., 99 N.E.2d 615. 

(2) Where plaintifTs' building had 
been classifled as a one-family dwell- 
ing in 1922, and certifteate of occu- 
pancy for such use was issued in 
1924, and in 1927 building was 
changed to business and manufactur- 
ing use without obtaining certifleate 
of occupancy, and In 1937 promises 
were again changed for breeding, 
caring for and selling and boarding 
dogs, plaintiffs were not entitled to 
injunction to restrain criminal pros¬ 
ecution against them for violating 
City ordinance on theory that plaln- 
tiffs had a vested right to use the 
premises for business and residential 
use. 

N.Y.—Alexion v. City of New York, 
168 N.Y.S.2d 533, 9 Mlsc.2d 974. 

8. Ga.—^Tucker v. City of Ocilla, 71 
S.B.2d 652, 209 Ga. 278. 

9. Fla.—City of Mlami Beach v. Sil- 
ver, 76 So.2d 817. 

N.J.—lannella v. Piscataway Tp., 49 
A.2d 491, 138 N.J.Eq. 598. 
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an administrative detennination and review there- 
of,i® notwithstanding the general mle that equity 
will not enjoin a criminal prosecution; but tibere 
is no right to such restraint where the probability 
of injury is not sufficiently shown.ll It has also 
been held that a person is not entitled to an in- 
junction to prevent the enforcement of a zoning 
ordinance where no overt act injuriously affecting 
his person or property has been committed.^^ 

Where the zoning ordinance is not clearly invalid 
in its application to the petitioner*s property, injunc¬ 
ti ve relief will be denied.^* A person is not entitled 
to an injunction to prevent enforcement of a zon¬ 
ing ordinance on the ground that other violations 
of the ordinance exist,!^ or on the ground that the 
acts of administrative officials assured the petition- 
er that the contemplated use of his property was not 
prohibited.^® It has been held that injunction does 
not lie to prevent the enactment of an ordinance 
to appropriate property for municipal use, even 
though the use might violate zoning laws, where no 
official action directed toward enactment has been 
taken.i® 

Restraining administrative proceedings, The pro- 
ceedings of administrative bodies in connection with 
zoning generally will not be restrained unless they 
are acting without jurisdiction.^'^ An adminis¬ 
trative board which has 'statutory jurisdiction to 
enforce a zoning ordinance will not be prevented 
by injunction from hearing or acting on a petition 
to eliminate a violationi8 An injunction to restrain 
an administrative board which is validly constituted 


from considering an application to rezone property 
may properly be deniedi^ and a landowner is not 
entitled to an injunction to prevent an administra¬ 
tive body from reviewing, reversing, or rescinding 
its action in reclassifying his propertyi^ 

Resoning or change of classification. In a proper 
case rezoning of an area may be compelled by 
injunctioni^ Property owners, even though they 
have no vested or contractual right to keep adja¬ 
cent property in its present zoning classification, 
may challenge the validity of an amendment chang- 
ing such classificationi^ Where, however, the en¬ 
actment of an ordinance rezoning certain property 
is within the legislative discretion, a person whose 
property was not rezoned is not entitled to injunc¬ 
tion to prevent its implementation,23 or to require a 
different classification of ncighboring propertyi^ 

§ 341 . Issuance or Revocation of Per- 

mits 

Injunction may be a proper remedy to compel or pre¬ 
vent the issuance or revocation of permits. 

The validity of a statute or ordinance which is 
made the ground for denial of a permit may be chal- 
lenged by a proceeding for a mandatory injunction 
directing issuance of the permit but where a 
permit has been properly refused under a regulation 
which became effective after application and before 
denial, issuance of a permit will not be compelled.^® 
In general, a person dissatisfied with official action 
with respect to the issuance or revocation of a per¬ 
mit is not entitled to injunction where an adequate 
remedy at law is available.27 The issuance of a 


N.T.—^East Coast Lumber Terminal 
V. Town of Babylon, 89 N.T.S.Zd 
253, 195 Misc. 516. 

Dnratlon of restrai&t 

Complainants, having tinsuccess- 
fuUy exhausted their remedies in 
state court to test by certiorari the 
validity of township zoning: ordi¬ 
nance, were not entitled to contlnu- 
ance of preliminary restraint agrainst 
enforcement of ordinance pending: ap- 
peal to United States Supreme Court, 
and suit to enjoin enforcement of or¬ 
dinance should be dismissed. 

K.J.—^lannella v. Piscataway Tp., 61 
A.2d 687, 142 N.J.B<1. 763. 

la Pa.—^Duduesne Light Co. V. tJp- 
per St Clalr Tp., 106 A.2d 287, 877 
Pa. 323. 

11. N.T.—^Mangels v. Village of 
RockvUle Centre, 61 N.Y.S.2d 310, 
270 App.I>iv. S-OS. 

N.D.—^Midgarden v. City of Grand 
Porks, 64 N,W.2d 669, 79 N.D. 18. 

12., G^a.—^Todd V. City of Dublin. 89 
SJB.2d .889, 212 Ga. 36. 


13. Fla,—Miami Beach United Luth- 
eran Church of the Epiphany v. 
City of Miami Beach, 82 So.2d 880. 

14. Ga.—^Barton v. Hardln, 48 S.B. 
2d 882, 204 Ga. 108. 

111.—Oassidy v. Triebel, 86 N.B.2d 
461, 337 I11.APP. 117. 

Mich.—Jones v. DeVries, 40 N.W.2d 
317, 326 Mich. 126. 

15. N.T.—Corning v. Town of Onta- 
rio, 121 K.Y.S.2d 288, 204 Misc. 38. 

16. Pa.—^Roe V. Moon Tp., 7 Pa.Dlst 
&Co,2d 44, 104 Pittsb.Leg.J. 177. 

17. N.T.—Crotty v, Poersch, 129 N. 
Y.S.2d 793. 

Pa.—^McConnell v. Pox, Com.Pl., 37 
Del.Co. 162. 

18. N.Y.—Crotty v. Poersch, 129 N. 
Y.S.2d 793. 

18. Ga.—Orr v. Hapevllle Bealty In- 
vestments, 85 S.B.2d 20, 211 Ga. 
236. 

20. Md.—^Bogley V. Barber, 72 A.2d 
17, 194 Md. 632. 
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21. Fla.—City of Miami v. Ross, 76 
So.2d 152. 

22. Mich.—^Randall v. Township Bd. 
of Merldian Tp., Ingham County, 
70 N.W.2d 728, 343 Mich. 606. 

23. U.S.—Savage v. lowa Develop- 
ment Co., D.C.Minn., 130 F.Supp. 42, 
afflrmed, C.A., 226 F.2d 936. 

24. Md.—^Puller v. County Com'rs of 
Baltimore County, 133 A.2d 397, 214 
Md. 168. 

25. Ohio.—^Henie v. City of Euclid, 
App., 118 N.E.2d 682. 

26. Md.—Board of Com'rs of Anne 
Arundel County v. Snyder, 46 A.2d 
689, 186 Md. 342. 

27. Ga.—Coftey v. City of Marietta, 
91 S.E.2d 482, 212 Ga. 189. 

Pa.— Wyszynski v. City of Philadel¬ 
phia, 89 A.2d 356, 370 Pa. 632. 

Vogt V. Borough of Port Vue, 
Com.Pl., 100 Pittsb.Leg.J. 8, af- 
firmed 85 A.2d 688, 170 Pa.Super. 
526. 
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permit under an invalid ordinance may be prevented 
by injunction where no other remedy is available,^® 
but where a remedy at law is available and the 
anticipated wrong to petitioner is doubtful he is not 
entitled to an injunction.29 

The issuance of a permit by an administrative 
body without the approval of another body which 
is required by the ordinance may be enjoined.^® In¬ 
junction may also be proper to compel revocation 
of a permit which violates the zoning ordinance.^^ 

§ 342. - To Prevent Use undier Improper 

Permit 

Use of land under an authorization which was Im¬ 


properi/ granted under the buiiding and zoning laws may 
be enjolned. 

Property owners in the vicinity whose rights are 
or would be aifected by construction on, or use of, 
land under a permit or other official authorization 
under the buiiding and zoning laws may be entitled 
to injunctive relief where the permission was im- 
properly granted,^^ as on the basis of an improper 
amendment of the zoning ordinances or regula- 
tions.^^ Likewise, injunction may be proper to pre¬ 
vent a use of the property which is not within the 
permission granted.^^ An injunction may be grant- 
ed in such circumstances only where no other rem¬ 
edy is available,^ ^ or where the remedy at law 


28. Pa.—Barner v. Harman, Com.Pl., 
4 LyCorning 246. 

29. Pa.—Barth v. Gorson, 119 A.2d 
309, 383 Pa. 611. 

30. Cal.—Johnston v, Board of 
Sup’rs of Marin County, 187 P.2d 
686, 31 C.2d 66. 

InJUBLotion held proper 

An injunction restraining county 
board of supervl.sors from Isauing 
use permit for construction of flsh 
roductlon piant contrary to zoning 
ordinance was not excossive as en- 
joinlng construction of piant as nui- 
sance, even If allegations with re- 
spcct to oiTensivc nature of proposcd 
piant cnuld be considered as allega- 
tions of a nulsance, where such alle¬ 
gations also formed the basis of 
right to injunctive reliof to prevent 
issuance of permit contrary to ordi- 
nancQ, 

Cal.—Johnston v. Board of Sup’rs of 
Marin County, supra. 

31. Mlnn.—Lowry v. City of Manka- 
to, 42 N.W.2d S63. 231 Minn. 108, 

Statntory remedy as ezclusive 
Nonresidents of towiushlp oppear- 
Ing beforo townahlp board of adjust- 
ment and oi)Jecting to grant of por- 
mlt wero required to follow statu- 
tory remody providod and puraue It 
throuffh court of common pleas?, and 
lost right to proceed In oQUlty for 
injunction. 

Pa.—Whlte V. Old York Road Coun- 
try Club, 178 A. 3, 318 Pa. 346, re- 
mandcd fur rehearing 179 A. 434. 
318 Pa. m, 

32. Ga.—Oraham v. Phinizy, 61 S.E. 
2d 461, 204 Ga. 638. 

Lia.—City of New Orlcans v. Leeco, 
53 So.2d 490. 219 La. 550. 

llabaiais v. Hillary Bullders, 
App., 62 So.2d 846. 

Md.—^Ameroihn v. Kotras, 71 A.2d 
865, 194 Md. 691. 

Mass.—Boyle v. Buiiding Inspector 
of Malden, 99 N.EI.2d 926, 327 Mass. 
564. 

N.J.—Morris v. Borough of Haledon, 
93 A.2d 781, 24 N.J.Super. 171. 

101 C. J.S.—74 


Ohio.—Bloom V. Wides, 128 N.E.2d 
31. 164 Ohio St 138. 

Pa,—Appeal of Deaner, Com.Pl., 83 
Erle Co. 126—McDonald v. West 
View Adjustment Bd., Coin.Pl., 98 
Plttsb.Leg.J. 191. 

S.D.—Graves v. Johnson, 63 N.W.2d 
341, 75 S.D. 261. 

UaxLdatory Injuiiction 

Property owner^s substantial show- 
Ing of probable damages to his own 
and others* adjoinlng propertles, 
through Increased flre hazard arising 
from maintenance of nonftreproof 
buiiding erected in violation of clty 
zoning ordinance under permlts 
grantod by clty offlcials, made proper 
case for equltable relief by manda- 
tory injunction requiring removal of 
buiiding. 

Ark.—^Meyer v. Scifert, 226 S.W.2d 
4, 216 Ark. 293. 

Effect of right to deolaratory judg- 
ment 

Complaining property holder who 
challenged Jurlsdlction of zoning 
board of appeals to act couid limlt 
hi.s request for relief to Issuance of 
injunction, and his request for de- 
clnratory Judgment was unnecessary. 
Conn.—Smith v. F. W. Woolworth 
Co., 111 A.2d 652, 142 Conn. 88. 

33. R.I.—R. I. Home Builders v. 
Budlong Rose Co., 74 A.2d 237, 77 
B.I. 147. 

XaJunotioa held not warranted 

(1) Whure plannlng commission 
approvod proposed zoning ordinance 
amendment prior to lapse of thirty 
days for consideratlon and report by 
the commission as required by zon- 
tng ordinance and statute, and sub¬ 
stantial purposes of the statute were 
stili accomplishod, such deviation 
alone would not justlfy the court of 
appeals to grant Injunctive relief. 
Ohio.—Brow V. Sherwin-Williams 
Co., App., 109 N.B.2d 864. 

<2) Where builder which, five days 
prior to effective date of resolution 
of City planning commission which 
forbade construction of six-story 
multipla dwellings in area, had ob- 
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tained such a permit, conceded Ihat 
Its rights with reference to argu- 
ments of petitioner for a restrain¬ 
ing order pending litigation were to 
be resolved on the basis of the status 
of things as of time of effective date 
of zoning change, and facts argued 
by petitioners were controverted, the 
drastic remedy of an Interlm re¬ 
straining order would not bo granted, 
but proceeding was one which should 
be promptly heard. 

N.Y.—^Astor Village Taxpayors v. 
Board of Standards and Appeals of 
City of New York, 129 N.Y.S.2d 
781. 

34. Ga.—Roed v. White, 63 S.B.2d 
507, 207 Ga. 623—Graham v. Phini¬ 
zy, 51 S.E.2d 451, 204 Ga. 638. 

N.Y.—Town of Grecnburgh v. Buser, 
140 N.T.S.2d 2, 285 App.Div. 1090, 
appeal denled 143 N.Y.S.2d 819, 286 
App.Div. 879, appeal dlsmissed 130 
N.B.2d 611, 309 N.Y. 808—Jewell v. 
Murphy, 229 N.Y.S. 764, 224 App. 
Div. 763. 

Buiiding penoit uot in accord with 
prior permission 

Where application to zoning board 
of appeals for erectlon of a slaugh- 
terhou.se stated slze of buiiding pro¬ 
poscd and that there would be no 
rcnderlng on premlscs, even If por- 
mit granted by board of zoning ap¬ 
peals were valld, property owners in 
vicinity were entitled to injunctive 
relief against structure for which a 
buiiding permit was issued speolfy- 
ing a buiiding of a different size and 
that there would be rendoring thore- 
in. 

Mich.—Baura v. Thomaama, 32 N.W. 
2d 369, 321 Mich. 139. 

35. Pa.—Behanna v. Polachek, 3 Pa. 
Dlst. & Co.2d 74. 35 WashCo. 156. 

Administrative remedy held adequate 
I^roperty owners dissatisfled with 
act of City buiiding inspector in is- 
suing permit to bulld a church on 
premises previously zoned for resi- 
dential use only had an adequate 
remody at law by appeal to board of 
adjustment and oould not invoke txr 
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would be inadequate.5® It has been held that in 
order to warrant injunctive relief, the permit hold- 
er must have done some act under the permit 
and an injunction prohibiting use of property will 
not be granted where no intention to violate the law 
is shown.^s 

The holder of an outstanding permit which is not 
affected by subsequently enacted zoning ordinances 
may not be prevented by injunction from exercising 
his rights under the pennit.89 

§ 343. -Matters and Issues Considered 

In an Injunction proceeding for relief from buflding 
and zoning regulatione or decisione, the court shouid not 
coneider or determine Issues exclusively withln the prov- 
Ince of an administrative body, or which are approprl- 
ateiy determined oniy in proceedings at law. 

In a proceeding to enjoin enforcement of zoning 
laws the court shouid not consider or determine 
issues which are to be determined exclusively by 
an administrative body,or which are appropriately 
determined only in proceedings at law.^i Likc- 
wise, the wisdom of enacting a zoning ordinance, 
which is a matter for the legislative body, will not 
be considered, and the court will not substitute its 
judgment for that of the legislative body unless its 
action clearly appears to be arbitrary or unreason- 
able.43 A suit for injunction in which it is con- 
tended that a zoning order is void is not an ap- 
peal on the merits of the issues presented to the 
zoning authorities.44 

In determining the validity of a zoning ordinance 
in a proceeding to enjoin its enforcement the effect 


of the classification of property on its worth to the 
owner may be considered,45 and the effect of pre- 
venting enforcement against petitioner on the rights 
of other landowners in the vicinity must be consid- 
ered.46 In considering the validity of a zoning 
amendment, the statutory requirements for notice 
and hearing which existed at the time proceedings to 
amend the ordinance were begun will be applied.4'7 

Where the proceeding involves a review of the 
exercise of discretion by a zoning board the court 
shouid consider only the record which was before 
the board,48 and shouid not substitute its discretion 
for that of the board.49 A judgment affirming ad¬ 
ministrative action denying a permit for a noncon- 
forming use may be conclusive in a subsequent pro¬ 
ceeding brought by the applicant to enjoin inter- 
ference with the applicanfs use of the property.50 

§ 344 . -Exhaustion of Other Remedies 

In general, a person seeking an injunction in a zon¬ 
ing case must have exhausted other remedies which are 
availabie to him unless he contends that the ordinance 
or administrative action attacked is absolutely void. 

A zoning ordinance or a portion thereof which is 
absolutely invalid may generally be attacked by an 
injunction proceeding without prior resort to ad¬ 
ministrative or other legal remedies.51 Likewise, a 
property owner who seeks to enjoin use of another*s 
property under permission granted by zoning au- 
thorities which is alleged to be absolutely void for 
lack of jurisdiction is not required to exhaust the 
remedy by appeal from the ofiicial action,-52 and 


traordinary remedy of injunction to 
prevent erection of church, sjid in- 
terlocutory injunction was errone- 
ously granted. 

Ga.—^Ledbetter v. Callaway, 87 S.B.2d 
317, 211 Ga. 607. 

36. N.J.—^Morris v. Borough of 
Haledon, 93 A.2d 781, 24 N.J.Super. 
171. 

Pa.—Wood V. Qoldvarg, 74 A.2d 100, 
365 Fa. 92. 

37. Ga.—Whipkey v. Tumer, 67 S.E. 
2d 481, 206 Ga. 410. 

38. N.J.—^Dolan v. De Capua, 109 A. 
2d 616, 16 N.J. 699. 

39. Mo.—Fleming v. Moore Bros. 
Bealty Co., 251 S.W.2d 8, 363 Mo. 
305. 

40. Cal.—^Ricclardi v. Dos Angeles 
County, 262 P.2d 773, 116 C.A.2d 
569. 

41. N.J.—^lanella v. Piscataway Tp., 
61 A.2d 687, 142 N.J.B(i. 763. 

Validity of ordinance 
Where validity of zoning ordinance 
prohibiting maintenance of slaugh- 
terhouse in township as applied to 


slaughterhouae operated with ap- 
proval of municipal authorities for 
more than three years was debatable, 
it must be flnally determined at law 
by certiorari and not In equtty by 
permanent injunction against enforce¬ 
ment of ordinance. 

N.J.—^lannella v. Piscataway Tp., su¬ 
pra. 

42. U.S.—Standard Oil Co. v. City of 
Tallahassee, Fla., D.C.Fla., 87 F. 
Supp. 145, afflrmed, C.A., 183 F.2d 
410, certiorari denied 71 S.Ct. 208, 
340 tr.S. 892, 96 L.Bd. 647. 

43. Ohio.—Curtiss v. City of Cleve- 
land, App., 130 N.B.2d 842. 

44. D.C.—Lewis v. DIstrict of Co- 
lumbia, 190 F.2d 25, 89 U.S.App. 
D.C. 72—Wolpe v. Poretsky, 144 F. 
2d 605, 79 XJ.SJLPP.D.C. 141, certi¬ 
orari denied 65 S.Ct, 190, 323 U.S. 
777, 89 L.EdL 621. 

45. IU.—^Weeemann v. Village of La 
Grange Park, 94 N.E.2d 904, 407 IlL 
81. 

46. Mlch.—^Anderson v. City of Hol- 
land, 74 N.W.2d 894, 344 Mlch. 706. 
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47. Tex.—Kenny v, Kelly, Civ.App., 
254 S.W.2d 636. 

48. D.C.—0’Boyle v. Coo, D.C., 153 
F.Supp. 681. 

49. Mich.—^Mltchell v. Grewal, 61 N. 
W.2d 3, 338 Mich. 81. 

60. Md.—^Bensel v. Mayor and City 
Council of Baltimore, 101 A.2d 826, 
203 Md. 506. 

51. Ark.—City of Litti e Rock v. 
Joyner, 206 S.W.2d 446, 212 Ark. 
508. 

Fla.—City of Miami Beach v. Perell, 
52 So.2d 906. 

Ky.—^Louisville & Jeiferson County 
Planning & Zoning Commission v. 
Stoker, 259 S.W.2d 443'—Board of 
Trustees of Bloomdeld v. Bayne, 
266 S.W. 885, 206 Ky. 68. 

43 C.J. p 554 note 9 [a]. 

Necessity of exhausting administra¬ 
tive remedies generally see supra 9 
334. 

52. Conn.—Smith v. F. W. Wool- 
worth Co., 111 A.2d 552, 142 Conn. 

88 . 
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where the action o£ an official in attempting to re- 
voke a permit is absolutely void, no appeal from his 
action is necessary as a prerequisite to a proceed- 
ing to enjoin interference with the use of property 
under the permit.53 

On the other hand, where the ordinance or ad¬ 
ministrative action is invalid only as applied to par- 
ticular property, the ordinary administrative rem¬ 
edies, followed by judicial review of the adminis¬ 
trative action, generally must be exhausted before a 
petitioner may be entitled to injunctive relief to 
prevent enforcement,54 or to prevent use of prop¬ 
erty under a permit or other official authorization,55 
or to compel revocation of a permit.®® It has been 
held, however, that property owners who are not 
seeking permits are not required to take an adminis¬ 
trative appeal to a body which cannot determine 
the validity of an ordinance as applied to their prop¬ 
erty before seeking to enjoin enforcement;®^ and 
some authorities hold that, while a landowner may 
not enjoin enforcement of a regulation rezoning 
land until he has been granted or denied a variance 
by the board of zoning appeals,®® he need not ex- 
haust the remedy of judicial relief by appeal under 
the zoning law before attacking the validity of the 
administrative action by proccedings for injunc- 
tion.®® 

Where it is not shown that the zoning ordinance 
provides for administrative review of the official 
action in question,®® or where the petitioner is not 
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one of the persons entitled to the remedy pro- 
vided,®! or where, without fault of the petitioner, 
the remedy provided for by the zoning law is not 
available,®2 relief may be obtained in injunction 
proceedings. Where there is an independent ground 
of equity jurisdiction, a court may enjoin officials 
from proceeding under an invalid zoning enactment 
even though the petitioner has not exhausted his 
administrative remedies.®® 

§ 345. Mandamus 

Mandamus may lie to compel the performance of offi¬ 
cial duties wIth respect to the enactment of zoning 
ordtnances, but such an action does not lie to compel 
zoning authorities to do an act not withln the powers 
given them by statute, or to perform duties under an in¬ 
valid ordinance. 

As a general rule, mandamus may lie to compel 
the performance of official duties with respect to 
the enactment of zoning ordinances.®^ So, where 
a municipality has created a housing authority and 
has obligated itself by contract with the authority 
to zone and rezone property acquired by the au¬ 
thority, mandamus lies to compel the enactment 
of the appropriate ordinances.®® Mandamus does 
not lie, however, to compel zoning authorities to do 
an act not within the powers given them by stat¬ 
ute,®® or to perform duties under an invalid ordi- 
nance.®*^ It has also been held that municipal au¬ 
thorities cannot be compelled by mandamus to enact 
a rezoning ordinance,®® and in the absence of an 


53. Ga.—New Mission Baptist Church 
V. City of Atlanta, 37 S.E.2d 377, 
200 Ga. 518. 

54. Ark.—City of Little Rock v. 
Hunter, 22« S.\V.2d 58, 216 Ark. 
OIG—City (if Little Rock v. Evans, 
212 S.W.2<i 28, 21,'! Ark. 522. 

Fla.—DeOarlo v, Town of West Ml- 
aml, 40 St>.2U 596—City of Miami 
V. Hoson, 10 So.2(l 307, 161 Flo. 677. 
Ky,—niachoflr v. Hennessy, 251 S,W. 
2d 582. 

Mo.—^Bormann v, City of RIchmond 
HelKht.s, App., 213 S.W.2d 249. 

N.Y.—Hadano v. Town of Hunting- 
ton 117 N.Y.S.2d 94, 281 App.Div. 
682. aiUrmed 114 N.E.2d 470, 305 
N.Y. 911. 

55. Mas».—Nigro v. Jones, 127 N.E. 
2d 650, 332 Mass. 741—Boyle v. 
Ruildlng Inspector of Maldon, 99 
N.E.2d 925, 327 Mass. 664. 

R.I.—Scott V. Hope-Olney Realty, 
Inc., 116 A.2d 461. 

56. Mass.—Boyle v. Bullding In¬ 
spector of Malden, 99 N.E.2d 926, 
327 Mass. 564. 

57. Mleh.—Robyns v. City of Deai>- 
born, 67 N.W.2d 718, 341 Mlch. 495. 

58. Conn.—Florentine v, Town of 
Darien. 115 A.2d 328, 142 Conn. 415. 


59. Conn.—Florentine v. Town of 
Dari en, supra. 

60- Ark.—Parker-Mayflower D a i r y 
Co. V. Collie, 248 S.W.2d 104, 220 
Ark. 429. 

61. Ind.—Pidelity Trust Co. v. Down- 
ing. 68 N.E.2d 789, 224 Ind. 457. 

Mo.—Evans v. Roth, 201 S.W.2d 367. 
366 Mo. 237. 

62. Po,—Behanna v. Polachck, 3 Pa. 
Dist, & Co.2d 74, 36 Wash.Co. 166. 
Oreation. of board of adjustuent 

after commencement of proceeding 
to enjoin construction under permit 
grantod without authority did not 
oust jurisdiction of equity. 

Pa.—Behanna v, Polachek, supra. 

63. Pa.—^Kelly v. Philadelphia, 86 
Pa.Dlst. & Co. 408. 

64- Ohio.—State ex rei. Vlach v. 

Johnson, App., 129 N.E.2d 519. 
Mandamus to compel enforcement 
see infra § 391. 

OertifySjLg petltions 
Action In mandamus by taxpayer 
to compel City clerk to certify to 
county board of electlons referendum 
petitions as to an ordinance amend- 
ing zoning ordinance was proper. 
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Ohio.—State ex rei. Vlach v, Johnson, 
supra. 

Approval of ordinance 
Mandamus lies to compel attorney 
general to revoke his order disap- 
proving a town’s zoning bylaw. 
Mass.—Town of Concord v. Attorney 
General, 142 N.B.2d 360. 

65- Mont.—State ex rcl. Great Falis 
Housing Authority v. City of Great 
Falis, 100 P.2d 915, 110 Mont. 318. 

66. N.Y.—Blum v. Board of Zoning 
and Appeals of Town of North 
Hempstead, 146 N.Y.S.2d 325. 

Ezpnnging matter from reoord 
Where statute required board of 
zoning appeals to keop minutes of ali 
actions taken by it, but did not au- 
Ihorlze it to expunge reoord of any 
such action from minutes, board 
could not be compelled to expunge al- 
legedly illegal actions from minutes. 
N.Y,—^Blum V. Board of Zoning Ap¬ 
peals of Town of North Hemp¬ 
stead. suprcL 

67. Ga.—Tucker v. City of Ocllla, 71 
S.E.2d 652, 209 Ga. 278. 

68. Neb.—^Kurth v. City of Lincoln, 
76 N.W.2d 924. 162 Neb, 643. 

Wash.—^Besselman v, City of Moses 
Lake, 280 P.2d 689, 46 Wash.2d 279. 
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abuse of discretion officia! action with respect to re- 
zoning will not be reviewed in mandamus pro- 
ceedings.^® Where an ordinance provides for the 
creation of a special zoning district within a resi¬ 
dentia! district on petition of ali the owners within 
the proposed special district, officials will not be 
compelled to establish the special district on peti¬ 
tion of only some of the property owners.^® 

Licenses. Where the propriety of issuing a li- 
cense to operate a business depends on whether 
zoning ordinances would be violated, mandamus will 
be issued to compe! issuance or revocation of such 
a license only when the applicant for mandamus 
shows a ciear lega! right to relief.^i 

Scope of inquiry, Where on an application for 
mandamus the propriety of administrative action 
based on evidence is questioned, the applicant ordi- 
narily is not entitled to a trial de novoJ^ If, how- 
ever, no hearing is required as a prerequisite to 
the administrative determination, the rule that the 
court is limited to the record below is inapplica- 
ble,'^3 and, in such case, the court may conduct a 
full hearing when requested to do so whether or not 
some sort of hearing was in fact held before the ad¬ 
ministrative officerJ^ Where a trial de novo is 
proper because an administrative agency acted 
arbitrarily, capriciously, or fraudulently, the court 
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may consider independent evidence, including a view 

of the premises.*^® 

In a proceeding by mandamus to determine the 
validity of a statute or ordinance, issues which must 
be raised by certiorari to review an administrative 
decision will not be considered.*^® Where a prop¬ 
erty owner seeks relief against a city zoning ordi¬ 
nance by mandamus, the question for determination 
is whether the allegedly unreasonable and confisca- 
tory restriction is general to the locality or peculiar 
and unique to the petitioner’s property 77 Where 
mandamus is sought to compel issuance of a permit 
on the ground that the ordinance relied on in re- 
fusing the permit is invalid, the court is not bound 
by a determination of the authorities that a permit 
should not be issued because the use to be made of 
the property is not permitted by the ordinance.7® 

g 345 , -Issuance of Pemiits 

Where no othep adequate remedy is available and a 
ciear right to relief Is shown, mandamus may Ile to com¬ 
pel offlcial action with respect to the issuance of per- 
mits under buiiding and zoning iaws or ordinances. 

The genera! rules goveming the issuance of man¬ 
damus, discussed in Mandamus §§ 17-68, apply as to 
the issuance of mandamus to compel the grant of a 
permit required by buiiding and zoning rcgula- 
tions.7® Thus, mandamus will not issue unless the 


69. Wash.—Lilllons v. Gibbs, 289 P. 

2d 203, 47 Wash.2d 629. 

Mattars net JtLStlfyiiLfir relief 

(1) Conditions which mlght pre- 
vent a prospective store operator 
from securingr a desirable location in 
a commercial zone do not Justify 
such prospective proprietor In de- 
mandlng by mandamus that a partic- 
ular location in a residential district 
be opened up for commercial usa 
Cal.—Safeway Stores v. City Council 

of City of San Mateo, 194 P.2d 720, 

86 C.A.2d 277. 

(2) Whether unimproved suburban 
lot in City residential zone would be 
of ffreater value for business use or 
application of zoning ordinance 
thereto may lessen value thereof is 
immaterial in mandamus proceeding 
to require city to rezone lot from 
residential to local retail status. 

Tex.—^Hannon v. City of Dallas, Civ. 

App., 229 S.W.2d 825, refused no 

reversible error. 

Motives of board 

In action by landowner to compel 
board of county commissioners to 
rezone land, motives of board in re- 
jecting planning commissiones recom- 
mendation were not pertinent. 
Wash.—Lillions v. Gibbs, 289 P.2d 

203, 47 Wash.2d 629. 


70. Hawail.—Andersen v. Arnold, 30 
Hawaii 626. 

71. Colo.—^Pishman v. Tupps, 267 P. 
2d 679, 127 Colo. 463. 

Fla.—Somlyo v. Schott, 46 So.2d 602 
—State ex rei. S. A. Lynch Corp. 
V. Danner, 33 So.2d 46, 169 Fla. 874. 
N.J.—Vacca v. Stika, 122 A.2d 619, 21 
N.J. 471. 

Michaels v. Township Committee 
of Pemberton Tp., Burlington 
County, 67 A.2d 324, 3 N.J.Super. 
523. 

TouLzlst horne 

Where refusal of clerk of city 
council to issue license to plaintilf 
to operate a tourlst horne was based 
on City councirs action in cancelling 
a previous license and rezoning of 
plaintiffs property into area zoned 
for residential purposes, clerk could 
not seek to defeat plaintifiTs right to 
mandamus requiring issuance of the 
license on ground that application 
was not in form prescribed by city 
ordinances. 

Ga.—Bichardson v. Passmore, 63 S.E. 
2d 392, 207 Ga. 572. 

72. Cal.—^McLain v. Planning Com- 
mission of City of Chico, App., 319 
P,2d 24. 

73. Cal.—^Munns v. Stenman, App., 
314 P.2d 67, 162 C.A2d 643. 

74. Cal.—^Munns v. Stenman, supra. 
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75. Cal.—Saks & Co. v. City of Bev- 
erly Hilis, 237 P.2d 32, 107 C.A.2d 
260. 

76. Wla—State ex rei. Miller v. 
Manders, 86 N.W.2d 469, 2 Wis.2d 
365. 

77. N.T.—^Bronxvllle Associates v. 
Brady, 36 N.Y.S.2d 308. 

7a W.Va—Carter v. City of Blue- 
field, 64 S.E.2d 747, 132 W.Va. 881. 

79. 111.—People ex rei. Baltis v. Vil- 
lage of Westchester, 61 N.B.2d 990, 
320 IlLApp. 639. 

N.J.—^Kessler v. Ackerman, 136 A. 

736, 6 N.J.Mlsc. 403. 

Ohio.—State v. Palmer, 166 N.B. 06, 
119 Ohio St. 585. 

Okl.—Magnolia Petroleum Co. v. 
City of Tonkawa, 114 P.2d 474, 189 
Okl. 125. 

AppUoation for certiorari 

(1) Refusal to reconsider applica¬ 
tion for writ of certiorari as appll- 
cation for writ of mandamus was not 
abuse of discretion. 

Mich.—^Austin v. Older, 270 N.W. 771, 
278 Mich. 618. 

(2) If right to buiiding permit Is 
clearly established under writ of cer¬ 
tiorari, issuance of permit may be 
obtalned without rehearing under 
writ of mandamus. 

N.J.—Bastem Boulevard Corporation 
V. Board of Commissioners of 
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relator establishes a ciear legal right^o and a 
ciear legal duty on the part of the official against 
whom the writ is sought,^! and shows a striet com- 
pliance with all the conditions precedent to the ex- 
creise of such right.®2 


The writ will not issue in a case where the re¬ 
latoris right depends on the decision of controverted 
faets,®^ where the controversy has become moot,®^ 
or where the effect of the granting of the writ would 
be to compel the officer or board to allow acts in con- 
travention of statute or ordinance^B or to promote a 


Town of West New York, ll A.2d 
832, 124 N.J.Law 345. 

Cliansre of positlon 
'in mandamus proceeding to com¬ 
pel issuance of building permit, fact 
that applicant had changed posltion 
by removlngr old building and exca- 
vatingr and buildingr foundation walls 
for new building was immaterial, 
where old bullding was not removed 
because of permit issued or prom- 
ised and destruction of old and erec- 
tlon of new building: were not lntei> 
dependent 

N.J.—Costa V. Dandrow, 175 A. 205, 
12 N.J.Misc. 822. 

7act that bnUdlngr commlssioiLer 
had not acted on applloatlon was 
held not bar to petition to command 
him to refuse to grant permit. 

Mass.—Bancroft v. Buildlng Commis- 
sioner of City of Boston, 153 N.B. 
319, 257 Mass. 82. 

Bes Jndicata 

Decision of supreme court on certi¬ 
orari, afflrming city board of adjust- 
menfs refusa! of buildlng permit, 
was hcld bar to prosecutlon of man¬ 
damus procecdings. 

N.J.—Lehmann v. Kaltenbach, 142 A. 
555, 6 N.J.Misc, 690. 

80. Conn.—Coniley v. Boyle, 162 A. 
26, 115 Conn. 406. 

111.—Raclin V. Village of Winnctka, 
17 N.E.2d 324. 369 111. 532, 

Ward V. Village of RImwood 
Park, 130 N.E,2d 287, 8 IU.App.2d 
37—Gubeli v. Braga, 35 N.E.2d 429, 
311 111.APP. 46. 

Mass,—Shemfth v. Selectmen of 
Holden, 58 N.E.2d 6, 317 Mass. 278. 
Mich.—Janiginn v. City of Doarborn, 
67 N.W.2d 876, 336 Mlch. 261, 

N.J.—Biistem Boulcvard Corporation 
V. Board of Oomm{M.sioner8 of 
Town of West New York, ll A.2d 
832. 124 N.J.Law 34B--ProvIdcnt 
Institution for Savings v. Castles, 
11 A.2d 64. 121 N.J.Law 50. 

Capital Homes v. Dandrow, 193 
A. 918, 16 N.J,Misc. 634—Jacobs v. 
Elwell, 151 A. 61. 8 N.J.MISC, 495. 
Pa.—Pasft V. Lyon. Com.Pl., 61 
Dauph.Co. 185—Tullp Realty Co. 
of Pa. V. Snodgrass, Com.Pl., 61 
Dauph.Co. 172. 

S8 C.J. p 744 note 62. 

A «nestionabXe right to Imlld on 
partlonlar land must be established 
In appropriate proceeding before 
mandamus will Ile to compel issu¬ 
ance of bullding permit. 

N.J.—Rosenbaum v. Butler, 128 A. 
578, 3 N.J.Mi8C. 424. 


Talidlty of statnte or ordlnance 

(1) Mandamus could not issue to 
compel building inspector to issue 
bullding permit, if statute providing 
therefor was unconstitutional. 

Md.—^Fulker v. Rider, 144 A. J40, 166 
Md. 408. 

(2) This Is likewise true where 
zoning ordinances on which plalntiff 
relied as changing plaintiffs realty 
from residential zone to business 
zone were invalid. 

Okl.—^Volght V. Saunders, 248 P.2d 
654, 206 Okl. 318. 

Permit not reqnired 
Mandamus will not lie to compel 
City council or other City offleers to 
grant buildlng permit, where there 
is no ordlnance or charter provision 
prohlbiting construction without per¬ 
mit. 

W.Va.—^Paint Creek Transit Co. v. 
City of Montgomery, 29 S.E.2d 631, 
126 W.Va. 663. 

When legal right to permit is set- 
tled, resort may be had to mandamus, 
but right should be settled by 
tiorarl. 

N.J,—Progross Holding Co. v. Board 
of Adjustment of East Orange, 191 
A. 799, 118 N.J.Law 135. 

Where right is in donbt, manda¬ 
mus will not Ile. 

N.J,—City of Asbury Park v. Nep¬ 
tune Tp. in Monmouth County, 143 
A, 867, 6 N.J.Misc. 1114—Strauss 
Const. Co. V. Board of Tenement 
House Supervision of Stato of New 
Jerscy, 143 A. 753, 6 NJ.Misc. 1106. 

81. Me.—Casino Motor Co. v. Need- 
ham, 118 A.2d 781. 

N.J.—Ca.sta V. Dandrow, 175 A. 206, 
12 N.J.Misc. 822. 

Po.—^Mousley v, Williams, 37 Del.Co. 
75. 

82. Conn.—^Herrup v. City of Hart¬ 
ford, 103 A.2d 199, 140 Conn. 622. 

Mas.s,—Karl v. Wolsey Co. v. Build¬ 
ing Insp»»ctor of Bcdford, 86 N.B.2d 
644, 324 Ma.ss. 419. 

Mlch.—City of East Lansing v. Wil- 
Hon, 50 N.W.2d 730, 332 Mlch. 96. 
N.J.—Deymann v. Jersey City, 136 A. 

602, 5 N.J.Misc. 369. 

N.Y.—Haufisman v. Oatley, 137 N.Y. 
S.2d 41, 286 App.Div. 832. 

H»*adley v. Fennell, 210 N.Y.S. 
103, 124 Misc. 886, amimed 210 N.Y. 
S. 861, 214 App.Div. 810. 

Chio.—State ex rei, Suburban Inves- 
tors y. Gallo, App., 121 N.E.2d 125. 
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Pa.—^Elkins-Rydal Co. v. Brigham, 
69 Montg.Co. 185, exceptions dis- 
missed 84 Pa.Dist & Co. 136. 

38 C.J. p 744 note 63. 

FaUnre to pay fees required was 
held not to bar relief by mandamus, 
although issuance of permit would 
be condltioned on payment of fee. 
N.J.—Songar Realty Corporation v. 
Axford, 136 A. 164, 5 N.J.Misc. 220, 
followed in Burnett v. Axford, 136 
A. 925, 5 N.J.Misc. 392. 

Znoidental permit 

Fact that applicant for building 
permit to erect gasoline filling sta- 
tion had not applied for separate 
permit for underground tanks was 
held not to preclude mandamus to 
compel granting of permit. 

111.—Tews V. Woolhiser, 185 N.E. 827, 
352 111. 212. 

83. Cal.—^Beloin v. Blankenhom, 218 
P.2d 562, 97 C.A.2d 662. 

Conn.—State v. Hurley, 48 A. 215, 
73 Conn. 636. 

N.J.—^Provident Institution for Sav- 
ings V. Castles, 11 A.2d 64, 124 N. 
J.Law 50. 

N.Y.—Haussman v. Oatley, 137 N.Y. 
S.2d 41, 285 App.Div. 832. 

Ziegal issue only 

Where there was no disputed fact 
and the sole questlon was construc¬ 
tion of language of ordlnance, a legal 
questlon, mandamus was proper rem- 
edy to compel issuance of permit; 
mere urging of posslblllty of differ¬ 
ent construction of zoning ordlnance 
is insufficlent to vitiate ciear legal 
right to permit arising from proper 
legal construction of ordlnance and 
which right calls for no cxerclse oi' 
discretion on part of person or ofli- 
cer charged with duty so as to pre¬ 
clude resort to mandamus. 

N.J.—Tzeses v. Barbahenn, 17 A.2d 
539, 126 N.J.Law 643. 

Carroll v. Board of Adjustment 
of Jersey City, 83 A.2d 448, 16 N. 
J.Super. 363. 

84. Ohlo.—State v. Palmer, 169 N. 
E. 296. 120 Ohio St. 617. 

Belief already obtained 
Mo.—State ex rei. Myers v. Shinnick, 
19 S.W.2d 676. 

85. Mass.—Spector v. Building In¬ 
spector of Milton, 145 N.E. 265, 
250 Mass. 63. 

N.Y,—Colonia! Beacon Oil Co. v. 
Plnn, 283 N.Y.S. 384, 245 App.Div. 
459, affirmed 1 N.E.2d 346, 270 N.Y. 
691. 
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wrong.*^ Also, relief may be denied where it would 
permit the petitioner to take advantage of his own 
inequitable conduct.^'^ So, mandamus will not issue 
where the only effect would be to permit the relator 
to do a thing already done without a permit and in 
violation of law^® and thus permit him to take ad¬ 
vantage of his own wrongful act.^^ 

The ministerial duty of acting on an application 
for a permit may be enforced by mandamus,^ o and 
likewise an administrative agency which has the 
duty to review the refusal of a permit may be com- 
pelled to render a decision.^^ Where a particular 
use of property does not in fact violate a zoning 


ordinance, an ofiicial may be compelled to issue a 
certificate to that effect,9^ and mandamus may issue 
in such circumstances to enforce the issuance of a 
certificate of occupancy.^^ However, an officer may 
not be compelled to act on an application which does- 
not conform to the standards prescribed by the ordi- 
nance.94 

In general, where the right to a permit is made 
absolute on a showing that there has been a com- 
pliance with the requirements of the statutes or mu- 
nicipal ordinances, the duty of boards or officers to 
issue the permit is ministerial and mandamus will 
issue to compel the performance of this duty.96 


W.Va.—Palnt Cre^ Transit Co. v. 
City of Montffomery, 29 S.E.2d 631, 
126 W.Va. 663. 

38 C,J. p 744 note 66. 

Utmltations on titio 

Peremptory writ of mandate will 
not be grranted to compel buildingr in¬ 
spector to issue permit for building 
containing twelve stories, where 
plaintifCs title is subject to build¬ 
ing restrictlons, permitting only con- 
structlon of eleven stories. 

Mass.—Spector v. Building Inspector 
of Milton, 145 N.E. 265, 250 Mass. 
63. 

86. Minn.—State v. Houghton, 190 
N.W. 979, 153 Minn. 618. 

87. N.Y.—^Hinna v. Board of Appeals 
of Town of Hempstead, 170 N.Y.S. 
2d 12. 

Bepxesentatlon as to nse 
Where town board was induced by 
owner to rezone land zoned for resi¬ 
dentia! uses only by placing it in a 
light manufacturing district on rep- 
resentation that such use would not 
be disruptive of evening peace and 
Quiet of surrounding residential 
neighborhood, even though owner es- 
tablished a ciear legal right to re¬ 
lief in nature of a mandamus, su¬ 
preme court would be justified, in its 
discretion, in denying petitlon to re¬ 
view determlnation of board of ap¬ 
peals of town denying owner^s ap¬ 
plication for permit to erect and 
maintain a motel on such land. 

N.Y.—Hinna v. Board of Appeals of 
Town of Hempstead, supra. 

88. Mo.—State v. Shinnick, 232 S. 
W. 1053, 208 Mo.App. 284. 

N.Y.—Coady v. Thatcher, 131 N.Y.S. 
178, 146 App.Div. 686. 

89. N.Y.—Coady v. Thatcher, supra. 

90. Mo.—CozptLS JtudB aiioted in 
State ex rei. Folkers v. Welsch, 124 
S.W.2d 636, 639, 235 Mo.App. 15. 

N.J.—Kukowski v, Rath, 143 A. 426, 
6 N.J.Misc. 972—^Advance Develop- 
ment Corporation v. Mayor and 
Aldermen of Jersey City, 140 A. 
788, 6 N.J.Misc. 238, appeal dis- 
missed 143 A. 447, 105 N.J.Law 234. 


N.Y.—Town Bd. of Town of Hunting- 
ton V. Zoning Bd. of Appeals of 
Town of Huntlngton, 166 N.Y.S.2d 
964, 7 Misc.2d 210—Village of 

Sands Point v. Sands Point Coun- 
try Day School, 148 N.Y.S.2d 312, 
2 Misc.2d 886, afflrmed 164 N.Y.S. 
2d 428, 2 A.D.2d 762—Ballard v. 
Roth, 263 N.Y.S. 6, 141 Misc. 319— 
In re Allerad Realty Corporation, 
244 N.Y.S. 631, 138 Mlsc. 232. 

Application of Kunz, 128 N.Y.S. 
2d 680. 

W.Va.—Mustard v. City of Bluefleld, 
45 S.B.2d 326, 130 W.Va. 763. 

38 C.J. p 744 note 68. 

ITnreasoxiable delay 

Even though a building inspector 
is entitled to a reasonable time in 
which to examine an application for 
a permit to bulld and plems and speci- 
flcatlons, where neglect or refusal 
of inspector to act en such pians was 
to delay action so as to enable com- 
mon councii to change zoning ordi¬ 
nance of City so as to prohibit erec- 
tlon of building, mandamus will issue 
to compel issuance of permit. 

N.Y.—Calton Court v. Switzer, 223 N. 
Y.S. 856, 221 App.Div. 799. 

91. N.Y.—Brachfeld v. Sforza, 118 
N.Y.S.2d 631, appeal dismissed 126 
N.Y.S.2d 458, 282 App.Div. 1068. 

92. Conn.—State ex rei. Chatlos v. 
Rowland, 38 A.2d 785, 131 Conn. 
261. 

93. N.Y.—Canberg v. Kleinert, 232 
N.Y.S. 640, 226 App.Div. 875. 

94. N.J.—^Porsythe v. Henshaw, 69 
A.2d 617, 37 N.J,Law 249. 

95. Ala.—^Pentecostal Hollness 

Church of Montgomery v. Dunn, 27 
So.2d 661, 248 Ala. 314. 

Cal.—Munns v. Stenmon, 314 P.2d 
67, 162 C.A.2d 643. 

Colo.—^Hedgcock v. People ex rei. 
Arden Realty & Investment Co., 67 
P.2d 891, 98 Colo. 622. 

Ga.—^Hadden v. Plerce, 90 S.E.2d 405, 
212 Ga. 45. 

111.—^People ex rei. Kohout v. Vil¬ 
lage of North Riverslde, 144 N.K 
2d 828, 141 IllA.pp.2d 603. 
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Ky.—^Perkins v. Spicer, 6 S.W.2d 243,. 
224 Ky. 257. 

Mass.—^Pellsway Realty Corp. v. 
Building Com*r of Medford, 125 N.. 
E.2d 791, 332 Mass. 471—Kenney v. 
Building Com’r of Melrose, 62 N.E. 
2d 683, 315 Mass. 291, 150 AL.R. 
490. 

Mich.—City of Detroit v. S. Loewen- 
stein & Son, 47 N.W.2d 646, 330. 
Mich. 359. 

Minn.—Minneapolis Honeywell Reg¬ 
ulator Co. V. Nadasdy, 76 N.W.2d 
670. 247 Minn. 159. 

Mo.—^orpns Jorls OLuoted in. State 
ex rei. Folkers v. Welsch, 124 S. 
W.2d 636, 639, 235 Mo.App. 15. 

N.J.—^Holdsworth v. Hague, 166 A 
892, 9 N.J.Misc. 716, followed in- 
Brengel v. Jersey City, 166 A 892, 

9 N.J.Misc. 717—McAllister v. Mof- 
fett, 142 A. 666, 6 N.J.Misc. 692— 
Goldberg v. Jersey City, 142 A 
366, 6 N.J.Misc. 664—Schwartz v. 
Jersey City, 141 A. 663, 6 N.J.Misc. 
380—^Advance Development Corpo¬ 
ration V, Mayor and Aldermen of" 
Jersey City, 140 A 788, 6 N.J.Misc. 
238, appeal dismissed 143 A. 447, 
106 N.J.Law 234—Kronenberg v. 
Masters, 140 A 780, 6 N.J.Misc. 
237—Solon v. Scott, 136 A 811, 5 
NJ.Misc. 187—King v. Favier, 130 
A 365, 2 NJ.Misc. 368—Sunoco 
Service Corporation v. Donnelly, 
125 A 389, 2 N.J.Misc. 655. 

N.Y.—Goelet v. Moss, 200 N.Y.S. 573, 
248 App.Div. 499, alllrmed 6 N.E. 
2d 425, 273 N.Y. 603—Pairchild 
Sons V. Rogers, 272 N.Y.S. 330, 242 
App.Div. 661, afflrmed 196 N.E. 
164, 266 N.Y. 460. 

Fox Meadow Bstates v. Living- 
ston, 242 NY.S. 86, 137 Misc. 22, 
reversed on other grounds Fox 
Meadow Estates v. Culley, 262 N. 
Y.S. 178, 233 App.Div. 250, afflrm¬ 
ed 186 N.B. 714, 261 N.Y. 506. 
Ohio.—^Village of Ottawa v. Oden- 
weller Milling Co., 13 N.E.2d 144, 
67 Ohio App. 170. 

Okl.—Magnolia Petroleum Co. v. 
City of Tonkawa, 114 P.2d 474, 189- 
Okl. 126. 

Pa.—^Philadelphia Real Estate Inv. 
Corporation v. Frazier, Com.Pl., 29* 
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Where, however, the officer must determine the 
propriety of the issuance of such a permit, his duty 
is rather to be regarded as discretionary, and hence 
will not be controlled by mandamus^® in the absence 
of fraud^^^ qj- abuse of discretion,98 as where the 
permit is refused on an improper ground.^^ 


ZONING § 346 

Mandamus will not lie to compel the issuance of 
a permit denied because the building or use for 
which permission is sought would violate valid zon- 
ing regulations or ordinances.^ Mandamus may lie, 
however, where the refusal of a permit is based on a 
zoning ordinance or regulation which is inapplica- 


Del.Co. 460—Sheldrake v. ITpper 
Darby, Com.PL, 28 Del.Co. 46— 
Bream v. City of York, Com.PL, 54 
York Legr.Roc. 189. 

Tex.—City of Houston v. Preedman, 
Civ.App., 293 S.W.2d 615, error re¬ 
fused no reversible error. 

W.Va.—Carter v. City of Bluefield, 54 
S.E.2d 747, 132 W.Vo. 881—Sud- 
duth V. Snyder, 200 S.E. 55, 120 W. 
Va. 746. 

88 C.J. p 744 note 69. 

'Temporary use 

Mandamus was approprlate remedy 
to comp«l town.ship zoning board of 
appeala to permit golf and country 
Club to flll a awampy dopression on 
its land in rosidential zono with rub- 
bish pursuant to zoning ordinance 
authorizing board to permit In resi- 
dential zonos temporary buildings or 
uses incidental to d<!Volopment of 
property on whieh located. 

Mich.—‘Pium Hoilow Golf and Coun¬ 
try Club V, Southilold Tp., 67 N.W. 
2d 122, 341 Midi. 84. 

S0. Cal.—^Lindcll Oo. v. Board of 
Permit Appeais of City and County 
of San Francisco, 144 P.2d 4, 23 
C.2d 303. 

Conn.—State ex rei. Quintard Land 
Co. V. Hagan, 195 A. 616, 123 Conn. 
283—Comley v. Boyle, 162 A. 26, 
115 Conn, 406. 

Fla.—Stato ex rol, Ofllce Roalty Co. 

V. Ehing<T, 46 So.2-^ 601. 
lowa.—nir.s«*h v. OUy of Musfuitine, 
10 N,W.2d 71, 233 lowa 590. 

Miss.—City of JaclcHiin v. MoPher- 
Hon, 130 So. 287, 15S MLmh, 152. 
N.C.—Hfirdon v. City of Ualelgh, 136 
S.E. 151. 192 N.C. 395. 

Ohio.—State ex rid. Hnohar4‘fll v. 
Baxter, 74 N.K.2d 242, 148 Ohio St. 
221, appeal tllMmi8.sed and certiorari 
denied 6« S.Ct. 209, 332 U.S. 827, 
92 L.Kd. 102. 

Storler v. Ib^aslcy, 3 N.B.2d 665, 
52 Ohio A|»p. 282. 

Tex.— V. City of Dallas, Civ.App., 
266 S.\V.2d 181. 

W.Va.—MuHtnrd v. City of Blutddd, 
46 S.K.2a 326, 130 W.Va. 763. 

38 C..T. p 744 imte 00. 

Ibegislatlve aotion 

(1) Villngr board of truMtees in 
denylng applii^ant a permit to u.se 
property as gasoline «ervlco «tat Ion 
as providod by building zone ordi¬ 
nance was exerciaing its iegislutive 
Power, and aclion could not be re- 
vXewed in an Artlcle 78 proceedlng. 


N.Y.—^Blrchwood Knolls, Inc. v. 
Hunter, 144 N.Y.S.2d 606. 

(2) Aetion of town board in refus- 
ing to issue a permit to petitioner 
for removal of flll, subsoil, and grav- 
el from his premlsea, under zoning 
ordinance requlring approval of such 
operations in certain circumstances, 
was a legislative act not subject to 
attack in an Article 78 proceeding. 
N.Y.—Leichter v. Barrett, 144 N.Y.S. 
2d 309, 208 Misc. 577. 

97. Ohio.—Storier v. Heasley, 3 N.B. 
2d 656, 62 Ohio App. 282. 

98 . Colo.—City Council of City and 
County of Denver v. United Ne- 
groes Protective Ass’n, 230 P. 598, 
76 Colo. 86. 

Conn.—State ex rei. Quintard Land 
Co. V. Hagan, 195 A. 616, 123 Conn. 
283. 

N.Y.—Poople V. Gerus, 69 N.Y.S.2d 
283. 

Ohio.—Storier v. Heasley, 3 N.E.2d 
655, 62 Ohio App. 282. , 

Wis.—Stato ex rei. Scandrott v, Nel- 
son, 3 N.\V.2d 765, 240 Wis. 438. 

38 C.J. p 744 note 61. 

Bisoretion held not abused 
Mich.—Stevens v. Royal Oak Tp., 
Oakland County, 68 N.W.2d 787, 342 
Mich. 105, 

N.C.—Harden v. City of Raleigh, 136 
S.B. 151, 192 N.C. 395. 

99 . Minn. — Minneapolis-Honoywpll 
Regulator Co. v, Nadasdy, 76 N.W. 
2d 670, 247 Minn. 169. 

N.Y.—^Elmpire City Raclng ARS*n v. 
Cuy of Yonkers, 230 N.Y.S. 467, 132 
Misc. 816. 

Ohio.—State cx rei. Anshe Chesed 
Congrugatlon v. Bruggemeier, App., 
116 N.E.2d 65. 

Pa.—Commonwoalth v. Devlin, 168 
A. 161, 305 Pa. 440. 

Tex.—t^lty of West University Place 
v, Martin, Civ.App., 113 S.W.2d 295, 
cause dismissud 123 S.W.2d 638, 
132 Tex. 354. 

1, Fla.—Stato ex rei. Ofllce Realty 
Co. v. Khinger. 46 So.2d 601. 

111.—Raclln V. Village of Winnetka, 
17 N.E.2d 324, 369 III. 632. 

Neb.—Kurth v. City of Lincoln, 76 
N.W.2d 924, 162 Neb. 643. 

Nov.—State ex rei. Davie v. Coleman, 
224 P.2d 309. 67 Nev. 636. 

N.J.—Krugman v. Municlpal Council 
of City of Cllfton, 63 A.2d 803, 136 
N.LLaw 32—Koplln v. Village of 
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I South Orange, 144 A. 920, 105 N.J. 
I Law 492, followed In Lehmann v. 
Hersh, 142 A. 656, 6 N.J.Misc. 691, 
Kantorowitz v. Pancoast, 143 A. 
923, 6 N.J.Misc. 1004, Lannagan v. 
Scott, 143 A. 923, 6 N.J.Misc. 999, 
Mulcahy v. Pancoast, 143 A. 925, 
6 N.J.Misc. 1003, and Sharlf v. 
Scott, 143 A. 926, 6 N.J.Misc. 1000, 
1002—^Rohrs v. Zabriskie, 133 A. 
66. 102 N.J.Law 473. 

Progress Improvement Co. v. 
Williams, 147 A. 649, 7 N.J.Misc. 
973—^Kastovlsky v. Castles, 142 A. 
440, 6 N.J.Misc. 599, affirmed 147 A. 
461, 106 N.J.Law 368—Hansbury 
Const Co. V. Miller, 142 A. 439, 6 
N.J.Misc. 604, followed in 142 A. 
440. 6 N.J.Misc. eOl—Losick v. 

Greene. 142 A. 429, 6 N.J.Misc, 620 
—Potters V. Moore, 142 A. 423, 6 
N.J.Misc. 593—John.ston v. Hague, 
136 A. 407, 2 N.J.Misc. 77—New 
Jersey Land Co. v. City of East 
Orange. 134 A. 830, 4 N.J.Misc. 856 
—Contras v. Jersey City, 134 A. 
122, 4 N.J.Misc. 680—^Portnoff v. 
Bigelow. 133 A. 634, 4 N.J.Misc. 
539. 

N.Y.—Wulfsohn v. Burden, 160 N.E. 
120, 241 N.Y. 288, 43 A.L.R. 661. 

Beckmann v. Talbot, 300 N.Y.S. 
6, 252 App.Div. 870, reversed on 
other grounds 16 N.B.2d 656, 278 N. 
y. 146, reargument denied 16 N.B. 
2d 849, 278 N.Y. 700—Canberg v. 
Kleinert, 232 N.Y.S. 640, 226 App. 
Div. 876. 

N.Y.—Berger v. Dumper, 160 N.Y.S. 
2d 530, 7 Misc.2d 183, ofllrmed 160 
N.y.S.2d 433, 6 A.D.2d 687—In re 
Borgeaud, 274 N.Y.S. 699, 163 Misc. 
546. 

Pa.—^Devito v. Kropp, Com.PL, 8 Ly- 
coming 204. 

IflOnox aaiendable defects 

A property owner was not prcclud- 
ed from compclling issuance of per¬ 
mit on ground of noncomplianco with 
zoning ordinance, where owner 
sought leave to make minor amend- 
ments necessary to meet proper ob- 
jectlons. 

N.J,—Vine v. Zabriskie, 8 A.2d 886, 
122 N.J.Law 4. 

Xuadvertent eironeous isstuuioe of 
pennit to anothor is no ground for 
issuing mandamus to compel issu¬ 
ance of building permit for building 
violative of ordinance, 

N.J.—^Bggie V. Board of Com’rs of 
Borough of Audubon, 143 A. 747, 6 
N.J.Misa 1094, 
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ble,2 or which is invalid,® as applied to the particu- such as the adoption of an ordinance under which he 
lar use or property involved.'* It has been held would not be entitled to the permit, will deprive him 
that if the relator is entitled to mandamus at the of his right;® but where the petitioner has waived 
time the action is instituted no subsequent action, objections to the ordinance on the ground that it was 


a. Ky.—Wilkins v. Hubbard, 113 S. 

W.Sd 441, 271 Ky. 780. 

N.J.—^Aitken v. Boroug-h of Has- 
brouck Heights. 136 A. 802, 5 N.J. 
Misc. 433—^Wittkop v. Garner, 132 
A. 339, 4 N.J.Misc. 234—Bowen v. 
Jersey City, 132 A. 334, 4 N.J.Misc. 
228. 

W.Va.—State v. Meador, 154 S.E. 876, 
109 W.Va. 368. 

3. Fla.—City of Miami Beach v. 
State ex reL Lear, 175 So. 637, 128 
Fla. 760. 

IlL—^People ex rei. LInd v. City of 
Hockford, 188 N.B. 446, 354 111. 377. 
N.J.—Brown v. Terhune, 18 A.2d 73, 

125 N.J.Law 618, dismissed 23 A. 
2d 676. 127 N.J.Law 664—A. G. Con- 
struction Co. v. Scott, 141 A. 760, 
104 N.J.Law 696—Oxford Const. 
Co. V. City of Orangre, 137 A, 546, 
103 N.J.Law 365. 

Payne v. Borougrh of Sea Brlgrht, 
187 A. 627, 14 N.J.Misc. 766—Pine- 
lot Co. V. City of East Orangre, 132 

A. 613, 4 N.J.Misc. 341—Finkel v. 
Kaltenbach. 132 A. 198, 4 N.J.Mlsc. 
137—Finkel v. Elaltenbach, 132 A. 
197, 4 N.J.M1SC. 136—^Rudensev v. 
Board of Adjustment of Town of 
Montclair in Essex County, 131 A. 
906, 4 N.J.Misc, 103—White v. Bow- 
er, 130 A. 366, 2 N.J.Misc. 357—R. & 

B. Realty & Constmction Co. v. 
Jelleme, 130 A. 365, 2 N.J.Misc. 356 
—^Huppert V. Hagrue, 130 A. 364, 2 
N.J.Misc. 348—Sonntagr v. Schmidt, 

130 A. 361, 3 N.J.Misc. 969—Build- 
ers’ Realty Co. v. Blgrelow, 128 A. 
887, 3 N.J.Misc, 640, followed in 
Sbapiro v. Brennan, 128 A. 888, 3 
N.J.Misc. 543, and afflrmed Build- 
ers’ Realty Corporation v. Bigelow, 

131 A. 888, 102 N.J.Law 433—Nel- 
son Bldg. Co. V. Blnda, 128 A. 618, 
3 N.J.Misc. 420—Falco v. Kalten¬ 
bach, 128 A. 394, 3 N.J.Misc. 333— 
Cooper Lumber Co. v. Dammers, 

126 A, 326, 2 N.J.Misc. 289. 

N.T.—Little V. Toung, 85 N.T.S.2d 41, 

274 App,Div. 1006, reargument and 
appeal denied 86 N.Y.S.2d 288, 274 
App.Div. 1066, motion denied 85 
N.B.2d 61, 298 N.Y. 918. afflrmed 
87 N.E.2d 74, 299 N.Y. 699—Davi- 
son V. Flanagan, 76 N.Y.S.2d 849» 
273 App.Div. 870. 

Melita v. Nolan, 218 N.Y.S. 674, 
126 Misc. 345. 

Ohlo.—State ex rei. Kling v. Nielsen, 
App., 144 N.E.2d 278—State ex rei. 
Adams v. Pendleton, 136 N.E.2d 458, 
100 Ohio App. 1—State ex rei. Gulf 
Refining Co. v. De France, 100 N.E. 
2d 689, 89 Ohio App. 1—State ex rei. 

- Castle National v. Village of Wick- 
liffe» App., 80 N.E.2d 200, appeal { 


dismissed 74 N.E.2d 270, 148 Ohio 
St. 410. 

W.Va.—State ex rei. Ammerman v. 
City of Philippi, 65 S.E.2d 713, 136 
W.Va. 120. 

38 C.J. p 744 note 61 [bL 

asonlng ordinance xnnst be olearly 
shown nnreasonable to entitle appli¬ 
cant to mandamus. 

N.J.—^Priscell v. City of East Orange, 
136 A. 803, 5 N.J.Misc. 434. 

4 . 111.—^People ex rei. Joseph Lum¬ 
ber Co. V. City of Chicago, 83 N.E. 
2d 592, 402 111. 321. 

Mich.—Clark v. Joslin, 82 N.W.2d 433, 
348 Mich. 173—^Morris G. Laramie 
& Son V. Gidley, 40 N.W.2d 206, 326 
Mich. 410—^Hering v. City of Royal 
Oak, 40 N.W.2d 133, 326 Mich. 232. 
N.Y.—^Eaton V. Sweeny, 177 N.B. 412, 
267 N.Y. 176. 

Xnvalldity not shown 
Where petition for mandamus at- 
tacking county zoning ordinance stat- 
ed that there was no retaii business 
within three miles from population 
which petitioner*s proposed business 
would serve, and additional allegation 
showed 'that there was area zoned 
for business within quarter mile of 
petltionor’s premises, even though 
such area contained no retaii busi- 
nesses, county authorities had pei> 
formed their duty by providing am¬ 
ple space by ordinance for retaii 
business for district. 

Cal.—^Lagiss v. Kraintz, 232 P.2d 641, 
104 C.A.2d 793. 

5. Fla.—^Aiken v. B. B. Davls, Inc., 
143 So. 668, 106 Fla. 676. 

111.—Rubln V. City of Rockford, 16 
N,E.2d 607, 296 IlLApp. 650: 

Ohio.—State v. Kreuzweiser, 166 N.B. 
228, 120 Ohio St. 352—Hauser v. 
State, 160 N.E. 42, 113 Ohio St. 662. 

State ex rei. Geletka v. City of 
Campbell, App., 113 N.B.2d 601, ap¬ 
peal dismissed 106 N.E.2d 83, 157 
Ohio St 663. 

Pa.—^Marlyn Const Co. v. Upper Dar- 
by Tp. Offlcers, Com.Pl., 28 Del.Co. 
297. 

In New Jersey 

(1) Where applicant for permit had 
completely established right to per¬ 
mit before adoption of zoning ordi¬ 
nance, his right to permit could not 
be denied. 

N.J.—Sgromolo v. City of Asbury 
Park, 46 A.2d 661, 184 N.J.Law 
196. 

(2) A property owner was not pre- 
cluded from compelling issuance of 
permit because of pending change in 
zoning ordinance. 
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N.J.—^Vine v. Zabriskie, 8 A.2d 886, 
122 N.J.Law 4. 

Deerfleld Realty Co. v. Hague, 
155 A. 893, 9 N.J.Misc. 857. 

(3) It is state of law at time man¬ 
damus proceeding is instituted, and 
not that at time permit is sought, 
that governs, so that a zoning ordi¬ 
nance enacted before mandamus pro¬ 
ceeding will bar mandamus. 

N.J.—^Eastern Boulevard Corporation 
V. Willaredt, 8 A.2d 688, 123 N.J. 
Law 269. 

Interstate Oil Co. v. City of 
Orange, 165 A. 99, 11 N.J.Misc. 89— 
Bullders* Const. Co. v. Daly, 161 A. 
189, 10 N.J.Misc. 861—Adelmann v. 
Williams, 169 A. 148, 10 N.J.Misc. 
324. 

(4) Mandamus to procure building 
permit, applied for before constltu- 
tional amendment authorizing zoning 
ordinance, but decided after statute 
validating prior ordinances, was held 
properly denied. 

N.J.—^Kastovisky v. Casti es, 147 A. 
461, 106 N.J.Law 368. 

Freeland v. Sargeant, 143 A. 73, 6 
N.J.Misc. 906. 

(6) Where constltutional amend¬ 
ment permittlng zoning ordinances 
had been adopted, mandamus to com- 
pel issuance of permit would be de¬ 
nied to give municipality time to en- 
act zoning ordinances. 

N.J.—Butvinik v. Jersey City, 142 A. 
769, 6 N.J.Misc. 803, followed in 
Lerner v. Jersey City, 142 A. 759, 
6 N.J.Misc. 801 and Margulies v. 
Jersey City, 142 A. 769, 6 N.J.Misc. 
792, afflrmed 147 A. 911, 105 N.J. 
Law 635. 

(6) Zoning ordinance was held 
sufflciently near adoption, precluding 
mandamus for building permit 
N.J.—Horowitz v. Rath, 153 A. 260, 9 

N.J.Misc. 203—Linwood Co. v. Gaj^- 
ner, 163 A. 99, 9 N.J.Misc. 139. 

(7) Applicant, however, has been 
held entitled to mandamus to secure 
building permit wlthout waitlng for 
legislature to enact statuies pursu- 
ant to zoning amendments to consti- 
tution. 

N.J.—^Advance Development Corpora¬ 
tion V. Mayor and Aldermen of 
Jersey City, 140 A. 788, 6 N.J.Misc. 
238, appeal dismissed 143 A. 447, 
106 N.J.Law 234. 

(8) Where relator knew before ex- 
ercising option to purchase premises 
for use as a iilling station that pro¬ 
posed townshlp ordinance would pro- 
hibit such use, and ordinance was 
flnally passed shortly after return 
day of rule to show cause why man¬ 
damus directing issuance of permit 
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enacted after the applicatdon for mandamus, the 
writ will not be issued.® 

Testing validity of ordinance, Generally, in the 
absence of estoppel,*^ the issue of validity of a zon- 
ing ordinance may be raised in a proceeding for 
mandamus to compel the issuance of a permit.^ 

Preventing issuance of permit, Where no other 
rcmedy is provided, neighboriug landowners may 
bring mandamus to prevent the granting of a btiild- 
ing permit under an allegcdly invalid amendmcnt of 
a zoning bylaw.^ Mandamus will be granted to 
compel the rescission of a resolution or order au- 


ZONING §§ 346-347 

thorizing issuance of a building permit only where 
the petitioner shows a ciear right to relief.^® 

§ 347 .-Existence of Other Rem- 

edy 

Generally, mandamus does not Ile to compel, or to 
restrain, the Issuance of a permit provided for by the 
building and zoning laws where there is another adequate 
remedy available, as by administrative appeal, uniess, 
under the circumstances, such remedy is unavailable or 
is inadequate. 

As a general rule, mandamus does not lie to com¬ 
pel the issuance of a permit provided for by the 
building and zoning laws,ii or to restrain such is- 


should not issue, writ would be dis- 
charf^ed. 

N.J.—Socony-Vacuum Oil Co. v. 
Mount Holly Tp., 61 A.2d 19, 135 
N.J.Law 112, 169 A.L.R 579. 

e. Mlch.—HIffhland Oil Corp. v. City 
of Lathrup Village. 86 N.W.2d 185. 
349 Mloh. 660. 

7. Conn.—La Voie v. Building Com- 
m Iasion of Town of Trumbull, 65 A. 
2d 165, 136 Conn. 416. 

Ga.—City of Pearaon v. Glidden Co., 
55 S.R.2d 125, 205 Oa. 738. 

Okl.—Voight V. Saunders, 243 P.2d 
654. 200 Okl. 318. 

■VV.Vn,—Cnrter v, City of Bluefleld, 64 
S.R.2d 747, 132 W.Va. 881. 

CiroomataiLoes beld to ratse estoppel 

(1) Where landownor sought build¬ 
ing permit under town building code, 
landowner could not, subsequently In 
mundamus procccding, claim that 
building code was unconstitutional 
berauso no appoal from building com- 
mlsaion was provided. 

Conn,—State ex rei, La Volo v, Build¬ 
ing Commlsslon of Town of Trum¬ 
bull, 66 A.2d 1G5, 135 Conn. 415. 

(2) Where cIty rczonrd property 
from re.Mldcntial to munufacturlng 
use and plaintllf purchased propurty 
in rei ia neo on manufacturing clas.sin- 
catlon and theroafter city again rc- 
zoned proporty us rosidential, city 
was not permitted to collaterally at- 
tack validity of prior rezoning ordi- 
nancft. 

111.—IVnplo ex rol. Joseph Lumber 
Oo. V. City of Chicago, 83 N.E.2d 
592. 402 111. 321. 

Ctroumstaaces beld AOt to worlc es¬ 
toppel 

(1) In mandamus proceedings by 
landownor against building inspector 
of City to compel hlm to issue a build¬ 
ing permit. City was not oetopped to 
deny validity of zoning ordinances, 
on which landowner relled, because 
of fact thiit landowner had mado a 
written offor to city plannlng com- 
mission that hr would build a brtdgc 
at his own expense if city would 
grant his ruquest to zone his prop- 
•rty for business wlthout a time lim- 


it, and city accepted such offer, and 
improvementa were made by land¬ 
owner. 

Okl.—^Voight V. Saunders, 243 P.2d 
654, 206 Okl. 318. 

(2) Aetion of petitloners in apply- 
Ing to City manager for a zoning 
permit, in appealing from his adverse 
ruling to zoning board of adjustment, 
and in applylng without success to 
board of directors for an amendment 
of ordinance to permit petitloners to 
use their property in a residentlal 
zone for business purposes, did not 
e.stop petitloners to attack validity 
of ordinance in mandamus proceed¬ 
ing subsequently brought against 
board of directors of city. 
W.Va.--Carter v. City of Bluefleld, 64 

S.E.2d 747, 132 W.Va. 881. 

(3) Petitioner was not estopped to 
attack validity of an ordinance other 
than one under which he sought a 
permit. 

Ga.—City of Pearson v. Glidden Co., 
66 S.E.2d 125, 206 Ga. 738. 

8. Mich.—Hering v. City of Boyal 
Oak, 40 N.W.Sd 133, 326 Mtch. 232. 
N.Y.—Lyle v. Avis, 148 N.Y.S.2d 874. 
Okl.—^Voight V. Saunders, 243 P.2d 
664, 206 Okl. 318. 

Issue held not raised 

Whore township had separate 
building code and zoning ordinance 
and two were tied together wlth sin- 
glo cnforcement administrator and 
a slngle board of appeals to revlew 
action taken by inspector or admin¬ 
istrator under elthcr or both ordl- 
nancos, and zoning ordinance did not 
require building permit as was re- 
quired by building code, and city 
owning land in township made appll- 
catlon for building permit under 
building code and mado no applica- 
tlon undor zoning ordinance, manda¬ 
mus proceeding by city to compel Is¬ 
suance of building permit raised no 
issue whether zoning ordinance cro- 
ated valid restricUon as to u.stt of 
city's property but only issuo wheth¬ 
er permit should have beon issued 
under building code. 

Mich.—City of Eaat LAnsing v. Wil- 
son, 60 N.W.2d 730, 332 Mich. 96. 
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9. Mass.—Sunderland v. Building 
Inspector of North Andover, 106 
N.E.2d 471, 328 Mass. 638. 

10. N.Y.—^Downey v. Incorporated 
Village of Ardsley, 162 N.Y.S.2d 
196, afflrmed 168 N.T.S.2d 306, 3 A. 
D.2d 663. 

Administrative prooedure held piop- 
er 

In proceeding for writ of manda¬ 
mus to compel City plannlng commis- 
sion to set aside decision granting 
use permit to telephone company for 
construction of addit Ion to its build¬ 
ing in R-3 residential zone, record 
disclosed that protestants had had a 
full fair hearing and that commlssion 
had not acted summurily. 

Cal.—McLain v. Plannlng Commls¬ 
sion of City of Chico, App., 319 P. 
2d 24. 

rinal detezmination on. applioation. 
for altemative writ 
Where, on motion for altemative 
writ of mandate to review decision 
of county board of supcrvlsors grant¬ 
ing cemetery permit and zoning ex- 
ception, ali parties were before court 
and full transcripts of proceedings 
before roglonal plannlng commlssion 
and board were attachod as exhibita 
to pGtitlon, trial court could mako 
a linal determination as to whethor 
a peremptory writ should issuo, 

Cal.—^Patterson v. Board of Sup*r8 of 
Los Angelos County, 180 r.2d 946, 
79 C.A.2d 670. 

11. Ga.—^WofCord v. Porto, 93 S.E. 
2d 690. 212 Ga. 63.3. 

Md.—Fulkor v. Rider, 144 A. 840, 166 
Md. 408. 

Pa.—Lowls V. Emmot, 122 A.2d 727, 
385 Pa. 336. 

Alexander v. Portor, 23 PaJDIst 
459, 42 Pa.Co. 310. 

Deolaratory Jndgment 
Right to obtaln relief by manda¬ 
mus could not be denied on theory 
that owner would have an adequate 
remedy In an action for declaratory 
judgment. 

Wis.—State ex rei. Scandrett v. Nel- 
son, 3 N,W.2d 765, 240 Wis. 438. 
Where no existing statute or ordl- 
nanoe provides for appeal from de- 
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suance,^2 -vehere there is another adequate remedy 
available, as where thc statute makes provision for 
an appeal to another governmental or administra¬ 
tive agency.is Where the law and the facts are 
ciear, however, mandamus may lie without first ex- 
hausting the administrative appeal, since the rule 
requiring exhaustion of such remedy is one of policy 
and discretion rather than of law.^^ Also, the right 
to mandamus is not barred where, under the cir- 
cumstances, another remedy, as by administrative 
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appeal, is unavailable or is inadequate.^® 

Accor-ding to some authorities, where a permit is 
denied on the basis of a statute or ordinance, the 
validity of the regulation may be questioned in a 
direct proceeding for mandamus without resorting 
to the procedure for administrative review;!® and 
resort need not be had to an administrative ap¬ 
pellate board before bringing mandamus if such 
board could not pass on the validity of the ordi- 
nance-i*^ It has been held, however, that an ap- 


clsion of adjustment board, manda¬ 
mus may be maintained to review its 
refusal of a permit. 

Me.—Casino Motor Co. v. Needham, 
118 A.2d 781. 

18. Mass.—Godfrey v. Bulldingr 
Com'r of City of Boston, 161 N.E. 
819, 268 Mass. 589. 

13. Mass.—C. & H. Co. v. Building 
Com’r of City of Medford, 21 N.E. 
2d 983, 303 Mass. 499—^Bellevue 
Hotel Co. V. Building Com*r of 
Boston, 12 N.E.2d 94, 299 Mass. 
73. 

N.J.—Lutz V. Kaltenbacli, 128 A. 421, 
101 N.J.Law 316. 

Decker v. Moffett, 141 A. 784, 6 
N.J.MiBc. 510—^Elkay Bealty Co. v. 
Redfern, 138 A. 196, 6 N.J.Misc. 
717—Raskind v. Bowling, 138 A. 
103, 6 N.J.Misc. 716—Bilt-Wel Co. 
V. Dowling, 135 A. 798, 5 N.J.Misc. 
180—Paramount Realty & Con- 
struction Co. v. Schmitt, 136 A. 
789, 6 N.J.Misc. 177, rehearing de¬ 
nied Paramount Bealty & Con- 
struction Co. v. Town of Irvington, 
136 A. 349, 5 N.J.Misc. 282—Van 
Winkle v. Quigley, 135 A. 668, 5 N. 
J.Misc. 108—Eaton v. City of New- 
ark, 128 A. 377, 3 N.J.Misc. 363. 

N.T.—Cherry v. Brumbaugb, 7 N.T.S. 
2d 956, 256 App.Div. 880. 

Application of Braunsdorf, 111 N. 
T.S.2d 607, 202 Misc. 471. 

Application of Torktown Country 
Club Estates, 116 N.T.S.2d 761— 
Concordia Collegiate Institute v. 
Miller, 88 N.T.S.2d 825, afflrmed, 
93 N.T.S.2d 922, 276 App.Div. 872, 
reargument and appeal denied, 94 
N.T.S.2d 829, 276 App.Div. 918, re- 
versed on other grounds 93 N.E.2d 
682, 301 N.T. 189, 21 A.L.R.2d 644. 
N.D.—^Midland Produce Co. v. City 
of Minot, 294 N.W. 192, 70 N.D. 256. 
Necessity of exhausting administra¬ 
tive remedies generally see supra § 
334. 

After adverse deolslon oa. adminis¬ 
trative appeal, mandamus lies. 

N.J.—^Bullders* Realty Co. v. Bige- 
low, 128 A. 887, 3 N.J.Misc. 640, 
followed in Shapiro v. Brennan, 
128 A. 888, 3 N.J.Misc. 543, affirm- 
ed Bullders* Realty Corporation v. 
Blgelow. 131 A- 888, 102 NJXaw 
483. 


Application to amend sonlng ordi- 
nanoe, which was discretionary witb 
township committee, was not neces- 
sary prior to mandamus to compel 
issuance of building permit. 

N.J.—^Margolis v. Maplewood Tp., 136 
A. 662, 6 N.J.Misc. 131, afflrmed 139 

A. 66, 104 NJ.Law 177, certiorari 
denied Maplewood Tp. v. Margolis, 
48 S.Ct. 212 (second case), 276 U.S. 
618, 72 L.Bd, 734. 

14. N.J.—Lane v. Bigelow, 50 A.2d 
638, 135 N.J.Law 196. 

Provident Institution for Sav- 
ings V. Castles, 168 A. 169, 11 N.J. 
Misc. 773. 

15. N.J.—Vine v. Zabriskie, 8 A.2d 
886, 122 N.J.Law 4. 

Aitken v. Borough of BCasbrouck 
Heights, 186 A. 802, 6 N.J.Misc. 433 
—Songar Realty Corporation v. Ax- 
ford, 136 A 164, 6 N.J.Misc. 220, 
followed in Burnett v. Axford, 186 
A 926, 5 N,J.Misc. 392. 

Pa.—Crozier v. Canfteld, 70 Montg.Co. 

342, 68 York Leg.Rec. 116. 

Umited review available 
Where administrative appellate 
board could review only some of 
issues and applicant would have 
right to go to courts for review of 
others, court will take Jurisdiction of 
entire controversy even though appli¬ 
cant failed to seek relief from admin¬ 
istrative appeal board. 

N.T.—Cherry v. Brumbaugh, 7 N.T.S. 

956, 255 App.Div. 880. 

Proof that remedy is available 
Mandamus for building permit de- 
spite zoning will issue, where nei- 
ther ordinance nor proof that it pro¬ 
vides board of adjustment is before 
court. 

N.J.—Van Winkle v. Quigley, 135 A 
658, 6 N.J.Mlsc. 103—Haberland v. 
Maplewood Tp., 136 A 563, 6 N.J. 
Misc. 97. 

Administrative remedies ezhansted 
N.J.—Slamowitz v. Jelleme, 180 A 
883, 3 N.J.Misc. 1169. 

Ohio.—^Toung Israel Organization of 
Cleveland v. Dworkin, App., 133 N. 

B. 2d 174. 

Where resort to board would be 
futile, failure to pursue such remedy 
will not bar mandamus. 

N.J.—Losick V. Binda, 128 A. 619, 8 
NJ.Misc. 422, afflrmed 130 A 637, 
102 N.J.Liaw 167. 
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Soning ordinance Inapplicable 

(1) Appeal need not be taken to 
board established under zoning ordi¬ 
nance where ordinance is not appli- 
cable. 

N.J.—Sgromolo v. City of Asbury 
Park, 46 A.2d 661, 134 N.J.Law 195 
—Piaget-Del Corp. v. Kulik, 45 A.2d 
126, 133 N.J.Law 486, petitions de¬ 
nied 46 A2d 379, 134 N.J.Law 147. 

(2) Where permit was denied for 
reason unconnected with zoning ordi- 
nances, mandamus proceeding rather 
than appeal to board of adjustment 
was proper. 

Pa.—^Miller v. Seaman, 8 A2d 416, 137 
Pa.Super. 24. 

16. Ga.—Gay v. City of Lyons, 74 
S.E.2d 839, 209 Ga. 599. 

Ky.—^Louisville & Jefferson County 
Planning & Zoning Commission v. 
Stoker, 259 S.W.2d 443. 

N.T.—Concordia Collegiate Institute 
V. Miller, 93 N.K2d 632, 301 N.T. 
189, 21 A.L.R.2d 644. 

Consolidated Edison Co. of N. T. 
V. Village of Briarcliff Manor, 144 
N.Y.S.2d 379, 208 Misc. 295—Appli¬ 
cation of Braunsdorf, 111 N.T.S.2d 
507, 202 Misc. 471. 

Freferable remedy 
Even though an appeal from doci- 
sion on an administrative review 
might have been better remedy, 
where ordinance is invalid, manda¬ 
mus is not improper. 

Wyo.—State ex rol. George v. Hull, 
199 P.2d 832, 66 Wyo. 261. 

17. Colo.—^Hedgcock v. People, 13 P. 
2d 264, 91 Colo. 155. 

Mo.—State ex rei, Kramer v. 

Schwartz, 82 S.W.2d 63, 336 Mo. 
932. 

N.J.—Lutz V. Kaltenbach, 131 A. 899, 
102 N.J.Law 718—Builder.s’ Realty 
Corporation v. Bigelow, 131 A. 888, 
102 N.J.Law 433—H. Krumgold & 
Sons V. Jersey City, 130 A. 635, 102 
N.J.Law 170. 

Steinberg v. Bigelow, 131 A 114, 
3 N.J.Misc. 1228, followed in Clian- 
cellor Development Corporation v. 
Board of Adjustment of City of 
Newark, 131 A 116, 3 N.XMisc. 
1231, and Herman & Co. v. Board of 
Adjustment of City Newark, 131 
A 116, 3 N.J.Misc. 1233. 

N.T.—Cherry v. Brumbaugh, 7 N.T. 
S.2d 956, 255 App.Div. 880—Rad- 
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plicant for a building pennit whose application was 
refused because of a zoning ordinance may not 
secure mandamus compelling issuance of the per- 
mit on the ground that the ordinance as a whole is 
unconstitutional without first exhausting adminis¬ 
trative remedies provided by the ordinance if such 
remedies might enable the applicant to secure the 
permit,!^ 

Certiorari or mandamus. Certiorari, where avail- 
able, may preclude mandamus,and it has been 
held that certiorari, not mandamus, is the proper 
method for review of the refusal of a board to 
grant a permit,20 although in particular circum- 
stances, mandamus rather than certiorari may be 
the proper rcmedy.^i 

§ 348. -Revocation of Permits 

In a proper case, revocation of permits or restora- 
tion of rights under permits improperly revoked may 
■be compelled by mandamus. 

Gcncrally, the court has discrction as to the is- 
suancc of mandamus to compcl the revocation of a 
permit provided for by the building and zoning 
laws.^2 Mandamus will not issue to compcl the 
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revocation of a building permit for a defect which 
has been corrected or which the parties are ready 
and willing to correct.^^ A building inspector will 
not be compelled by mandamus to revoke a build¬ 
ing permit unless the construction authorized by it 
so clearly violates the building regulations as to en- 
danger public health, safety, or welfare.24 

Where another adequate remedy is available, 
mandamus will not lie to compel the revocation of 
a permit and an application for mandamus to 
compel a building superintendent to revoke a build¬ 
ing license will be denied in advance of a review of 
his action by the board of appeals provided for by 
statute.2® However, where no other remedy is 
available, mandamus may lie to compel the revo¬ 
cation of a building permit.^^ In a mandamus pro- 
ceeding to revoke a permit defendant may contend 
that the proposed building is not in violation of the 
zoning ordinance, even though this issue has not 
been passed on in any administrative procecding.^S 
Where the dccision to revoke or not to revoke a 
permit is discretionary, mandamus will not lie to re¬ 
view the determination unless there has been an 
abuse of discretion.29 


cliffo V. Liivinffston, 229 N.Y.S. 20, 

223 App.Div. 802. 

Wis.—State cx rei. Scandrett v. Nel- 
son, 3 N.\V.2d 765, 240 Wis. 438— 
State V. Gurda, 243 N.W. 317, 209 
Wis. 63. 

l^eeral or oonstltutlonal guestions 
Involved in mandamus proc<*(»dinf? tn 
<*oinpel l.s.suan<!« of a building permit 
are not Hul»jf*ct matter for deterznina- 
tion of soniiiK i)oard, and henee appli- 
aition for writ of mandamus before 
r*'S{>rtlntj to board was not proma- 
turi*. 

N,.r.—Losirk v. Blndo, 130 A. 637, 102 
N.J.UIW 157. 

18. Ohio.—State «x rei. Lieux v. Vll- 
Inge «f Wesllake, 96 N.E.2d 414, 
154 Ohlo St. 412. 

19. Mlnn.—Zlon lOvan^elical Buther- 
an Ohurch of Dotroit Lakes v. City 
of Detrolt Bakes, 21 N,W,2d 203, 
221 Minn. 55. 

Review i>y certiorari generally sce 
supra § 335. 

Sto, N.J,—Kastovl.sky v. Caatlcs, 142 
A. 440, C N.J.MIsc. ,590, alHrmcd 147 
A. 461, 106 N.J.Law 36S—Haok v. 
Scales, 141 A. 4. C N.J.Mi.sc. ,307— 
Lotz & Katss V. Ackerman, 135 A. 
667. 5 N.J.Mi.sc. 169. 

Tiolatlon of ordiaiusLoe 

Mandamus docs not Ue to compel 
building commissloner to issue per¬ 
mit in violation of zoning ordinance, 
Blnce remedy to correct erroneoua de¬ 
cisione iB by certiorari. 

N.T.—^Horwitz v. Schwab, 223 N.T.S. 
638. 130 Misc. 158, motlon denied 

224 N.Y.a 41. 130 Misc. 448. 


21. Minn,—Minneapolis - Honeywell 
l^ogulator Co. v. Nadasdy, 76 N.W. 
2d 670, 247 Minn. 159. 

N.J.—Goldbcrg v. Jersey City, 142 A. 
355, 6 N.J.Mi.sG. 564—E. & M. Liand 
Co. V. Board of Adjustment of City 
of Ncwark, 133 A. 413, 4 N.J.Misc. 
467, followed in 133 A. 414, 4 N.J. 
Misc. 469, and Loretto Realty Co. 
V. Blgelow, 133 A. 414, 103 N.J.Law 
497, alllrraed E. & M. Land Co. v. 
Ikwird of Adjustment of City of 
Newark, 135 A. 916, 103 N.J.Law 
487, and Loretta Realty Co. v. Blg- 
low, 135 A, 918, 103 N.J.Law 497— 
Finkel v, Kaltcnbach, 132 A. 198, 4 
KJ.Mi.sc. 137—Finkel v. ICalten- 
bach, 132 A. 197, 4 N.J.Misc. 135. 

Power of board 

Kemcdy is by mandamus agalnst 
building inspector, and not by certi¬ 
orari to review action of board of ad- 
ju.stment, where board had no powcr 
to pa.s.s on i.sHue. 

N.J.—Peshine Realty Co. v. Scott, 135 
A. 80, 4 N.J.Misc. 977. 

No JndgmeAt rendered 
Mandamus was held to lie to com¬ 
pel City to issue building permit 
where certiorari was not available 
bccause no judgment had been ren¬ 
dered. 

Ga.—Wofford Oll Co. of Georgia v. 
City of Calhoun, 189 S,B. 6, 183 Oa. 
611. 

Xnvalid oxdlBLaaoe 

If zoning ordinance was unreason- 
able, oppressive, and discriminatory, 
as alleged, mandamus, not certiorari, 
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was proper remedy after board of ap¬ 
peals' denial of permit. 

N.Y.—Ellish V. Zoning Board of Ap¬ 
peals of Town of Ramapo, 253 N.Y. 
S. 547, 141 Misc. 916. 

22. Mass.—Socurity Co-op. Bank v. 
Inspector of Buildings of Brockton, 
9 N.E.2d 569, 298 Mass. 6. 

Writ refused 

111.—Board of Bd. of School List. 
86% V. Idle Motors, 90 N.E.2d 121, 
339 IlLApp. 350. 

23. Minn.—State v. Nash, 158 N.W. 
730, 134 Minn. 73. 

2A, Minn.—State v. Nash, supra. 

25. La.—State ex rei. Kreher v. 
Qulnlan, 162 So. 577, 182 La. 721. 

26. N.Y.—Poople v. Moore, 166 N.Y. 
S. 840, 179 App.Div. 121. 

38 C.J. p 744 note 73. 

27- Mass.—Tranfaglla v. Building 
Commissloner of Winchester, 28 N. 
E.2d 537, 306 Mass. 495. 
Administrative remedy available to 
one denied permit is not available to 
one seeking to have permit revoked 
and docs not bar mandamus. 

Mass.—Petros v. Superintendent and 
Inspector of Bulldlnga of City of 
Lynn, 28 N.E.2d 233, 306 Mass. 368, 
128 A.L.R. 1210. 

28. N.J.—Carroll v. Board of Adjust¬ 
ment of Jersey City, 83 A.2d 448, 
15 N.J.Super. 363. 

29. Cal.—Llndell Co. v. Board of 
Permit Appeals of City and Coun- 
ty of San Francisco,*144 P.2d 4, 
23 C.2d 303. 
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ReUef from improper revocation, Wherc a build- 
ing permit has been improperly revoked, manda¬ 
mus is the proper remedy to compel the issuance 
of another permitto unless another adequate rem¬ 
edy is available.®^ So, where relator has acquired 
vested property rights in reliance on the permit, 
mandamus may lie to cancel the revocation and re- 
instate the permit a peremptory writ in ad- 

vance of a trial will not issue where qucGtions of 
fact have not been determined.^^ 

§ 349. -Granting of Variances 

The exercise of officlal discretion In deciding whether 
a varlance or exception under the zoning laws shouid be 
allowed may be controiled by mandamus only where there 
has been an abuse of discretion. 

Where ofiicials authorized to grant a variance 
or exception under the zoning laws unreasonably 
refuse to do so they may be compelled by manda¬ 
mus but the exercise of official discretion in 
deciding whether a variance or exception should be 


allowed will not be controiled by mandamus in the 
absence of an abuse of discretion, especially where 
a statutory remedy for review is available.^® Man¬ 
damus to compel the granting of a variance is a 
proper remedy to test the validity of an ordinance 
which makes no provision for a variance,^7 and the 
applicant need not first seek review by administra¬ 
tive ofiicials who have no power to amend the ordi- 
nance.38 

On the other hand, according to some authority, 
where the ordinance provides for the gpranting of 
variances or exceptions the validity of the ordi¬ 
nance may not be challenged by mandamus to com¬ 
pel the granting of a variance,®^ since the applica- 
tion for a variance admits the validity of the ordi- 
nance.40 There is also authority, however, that 
mandamus to require granting of a variance is 
proper where the ordinance is invalid for want of 
sufiicient standards to guide the exercise of admin¬ 
istrative discretion.'*^ 


C PRACTICE AND PROCEDURE 


§ 350. In General 

In bringing a zoning decislon up for Judiclal review 
and In the review Itself there must be substantlal com- 
pliance with provislons governing procedure. 


In bringing a decision of a zoning board or of- 
ficer up for judicial review and in the review itself 
there must be substantial compliance with provisions 
governing procedure.^2 xhe requirements of the 


La»—State ex rei. Kreher v. Quizilan, 
162 So. 677, 182 La. 721. 

30. 111.—^Hamilton v. CMcago, 227 
IlLApp. 39L 

N.y.—City of Llttle Falis v. Flsk, 24 
N.T.S.2d 460. 

S.C.—Corpus Juzls quoted In Hender- 
son v. City of Greenwood, 172 S.F. 
689, 691, 172 S.C 16. 

Bevooatlon ineffeotlve 

(1) Mandamus was held not to lie 
to compel zoning* commisslon to issue 
permit to build, where prior permit 
was revoked after work was begun, 
because permit issued, if valid, was 
stili operative. 

N.J.—^Peerless 011 Co. of Pennsyl- 
vania v. Hague, 132 A. 332, 4 N.J. 
Misc. 148. 

(2) Where improper revocation of 
bullding permit was set aside permit 
was in fuU force and effect and man¬ 
damus to compel issuance of a new 
permit would not be necessary. 

La.—State ex rei, Loraine, Inc., v. 
Adjustment Bd. of City of Baton 
Rouge, 57 So.2d 409, 220 La. 708. 

31. N.Y.—Bosenbush v. Keller, 2 N. 
B.2d 659, 271 N.Y. 282. 

Badano v. Town of Huntington, 
117 N.Y.S.2d 94, 281 App.Dlv. 682, 
aflOrmed 114 N.El.2d 470, 305 N.Y. 
911. ^ 

3SU N.Y.—Pelham Vlew Apartments 


V. Switzer, 224 N.Y.S. 66, 130 Misc. 
545. 

Question of valldlly 
Where validity of classiflcation 
contained in zoning ordinance of City 
was fairly debatable, leglslative judg- 
ment was reauired to be allowed to 
control in proceeding under Civil 
Practice Act to direct cancellation of 
revocation of building permit, 

N.Y.—^BEalpem v. Dassler, 135 N.Y.S. 
2d 8. 

33. N.Y.—^Flower Hili Bldg. Corp. v. 
Village of Plower Hili, Nassau 
County, 100 N.Y.S.2d 903, 199 Misc. 
844. 

Hasco Blec. Corp. v. Dassler, 143 
N.Y.S.2d 240. 

34. Mich.—^Paucher v. Sherwood, 32 
N.W.2d 440, 321 Mich. 193. 

35. Cal.—^Patterson v. Board of 
Sup’rs of Los Angeles County, 180 
P.2d 946, 79 C.A.2d 670—Childs v. 
City Plannlng Commisslon of City 
of Sacramento, 180 P.2d 433, 79 C.A. 
2d 808. 

38. Cal.—Triangle Ranch v. Union 
Oil Co. of Cal., 287 P.2d 637, 136 
C.A.2d 428. 

37. Cal.—Bemstein v. Smutz, 188 P. 
2d 48, 83 aA.2d 108. 

38. Cal.—^Bemstein v. Smutz, supra. 

39. Cal,—Hubin v. Board of Direc- 
tors of City of Pasadena, 104 P.2d 
1041, 16 C.2d 117. 
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Hadden, Inc. v. City of Ingle- 
wood, 224 P.2d 913, 101 C.A.2d 126. 

40. Cal.—^Rubin v. Board of Direc- 
tors of City of Pasadena, 104 P.2d 
1041, 16 C.2d 119. 

Hadden, Inc. v. City of Ingle- 
wood, 224 P.2d 913, 101 C.A.2d 125. 

41. Ohio.—State ex rei. Selected 
Properties v. Gottfried, 127 N.E.2d 
371, 163 Ohio St. 469. 

42. Ga.—^Ledbetter v. Roberts, 98 S. 
E.2d 654, 95 Ga.App. 662. 

Ind.—^Ballman v. DulCecy, 102 N,E.2d 
646, 230 Ind. 220. 

Neb.—Kelley v. John, 75 N.W.2d 713, 
162 Neb. 319. 

N.Y.—Romig v. Weld, 87 N.Y.S.2d 
580, 194 Misc. 783, aiUrmed in part 
and reversed in part on other 
grounds, 95 N.Y.S.2d 671, 276 App. 
Div. 614. 

Long Island Lightlng Co. v. Grif- 
fln, 72 N.Y.S.2d 712, application 
transferred, see 74 N.Y.S.2d 348, 
272 App.Div. 661. 

Pa.—^Blank v. Board of Adjustment 
of Borough of West Mifllln, 136 A. 
2d 605, 390 Pa. 636—Schleifer v. 
Bxley, 97 A.2d 782, 374 Pa. 277. 

Appeal of Deaner, Com.Pl., 33 
Brie Co. 125—Appeal of Deiter, 
Com.Pl., 58 Lack.Jur. 85. 

Wis,—State ex rei. Robst v. Board of 

I Appeals of City of WauwatosSv 5 

I N.W.2d 783, 241 Wis. 188. 
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statute as to the court where the remedy is to be 
had, and the time and manner of asserting a right 
of review have been held to be mandatory and 
jurisdictional.^3 So, where the right to appeal from 
the decision of a zoning board is conferred by stat¬ 
ute, it cannot be created by waiver when it is not 
exercised in accordance with statute.^^ 

It has bccn held, however, that appeals from de- 
cisions of the board of adjustmcnt to the courts are 
somcwhat informa! and are not to be measured by 
the striet rules ordinarily applied to the removal of 
cases on appeal from court to court and where 
the papers on review are timcly served and suf- 
ficiently ad vise the board of the rclief sought, any 
irregularity or dcfect in form may be disregarded.'^^» 
V/herc a statute gives a court jurisdiction of ap¬ 
peals from zoning boards, a failure to comply strict- 
ly with the requirements of the statute may render 
the decision of the court erroneous, but does not de- 


ZONING §§ 350-551 

prive the court of jurisdiction of the subject mat- 

ter>7 

Cost bond or recognisance, Where not required 
by statute or rule of court, a cost bond need not be 
filed by a person appealing from a decision of a 
zoning board of adjustment.^^ Under a statute 
allowing costs to the prevailing party on an appeal 
in a zoning case, it is not mandatory that the court 
order petitioner to file a recognizance,^® and the 
lack of a recognizance does not defeat the petition.®^ 

§ 351. Jurisdiction 

Review of zoning action may be had only In courts 
of competent Jurisdiction, and, ff these are designated 
specifically by the statute, no other court may act. 

Jurisdiction of particular courts to entertain pro- 
ceedings for the review of zoning rcgulations and 
decisions may be conferred by constitutional or 
statutory provision,^! and review may not be had in 


Ao. ameadmeiit of eoalsUng' aot by 
gennral asscmbly would override pro- 
visions of city ordlnancc relatito 
appeal from decision of board of zon- 
inff appeals, partlcularly where 
amondmrnt to enablingr act took ef- 
ftict subSGQucnt to reenactment of 
ordinanue. 

Md.—Stato liousing, Inc. v. City of 
Baltimorc, 137 A.2d 708, 216 Md. 
294. 

Constraotloa, as a vribole 
Scctions of statute prcacriblni? pro- 
ccdurc for review of a decision of a 
board of zuninf? appeals must be in- 
terpreted toffother In order to ascor- 
tain lofi:i.slatlvo intent and whether 
such soctions are in cunllict. 

Ind.—IJallman v. DulTecy, 102 N.B.2d 
64C. 230 Ind. 376. 

Stxlot oompUanoo 

Terms of statute prcscrlbing pro- 
codure for review of a decision of 
board of zoninK appoals must be 
strictiy comptii^d with, since procced- 
Ing is a statutory prucoedinjf. 

Ind.—llallman v. Duffocy, supra. 

Wltioh statute appUoable 
Administrativo Proccdure Act 
would nt»t jfovern appellato prooedure 
on appeal from decision of townshlp 
board of zoniiiK appeals hecau.se ex- 
pressly d«*flncd scope of Administra¬ 
tive TProcoduro Act dld not mnko 
township boards suhject to its provi¬ 
sione; but pcrfectinK of an appeal 
from decision of bmird was «overned 
by Appellato Proceduro Act. 

Ohlo.— a\, Dlclllo & tfons v. Chester 
Zloninff Bd. of Appeals, Com.Pl., 98 
N.K.2d 352. 

minar of dedslon 

In proceedlng for order to reverse 
determlnatlon of Town Board of Oys- 
ter Buy in denying application for 
zone chango, atlldavit of petitloner^s 


attomey that petitioner “oiuestions 
whether formal decision was evor 
illcd. In view of absence of verlfled 
copy of same in the deponenfs re¬ 
tura” was not BUiliclent to raise ia- 
suc of fact as to flling of decision. 
N.y. —Pirostone v. Town Bd. of Town 
of Oyster Bay, 134 N.y.S.2d 882. 
Beviow by IndlreotloiL 
Applicant slxould not be permitted 
by Indirection to review unaccoptablo 
portlon of decision of borough board 
of adjustmcnt, from which no appeal 
was taken, denying requested vari- 
ance from zoning ordlnancc by flling 
application for identical rolief more 
Ihan a ycar later and sufCering a dc- 
nlal thurcof w-ithout ahowing auy 
change In status of applicant or sil- 
uatlon or condltlon of prvmlses, indi¬ 
cative of hardship in striet applica¬ 
tion of zoning ordinanco to an extent 
not existing at time of carlicr appll- 
cation. 

N.J.—Home Builders AKs'n of North¬ 
ern N, J, V. Borough of Paramus, 
81 A.2d 763, 7 N.J. 336. 

43. Ind,—State ex rei. Marlon Conn- 
ty l*lan Commisslon v. Superior 
Court of Marion Oounty, 136 N.E.2d 
616, 236 Ind. 607. 

ming of complalnt seelciiig mauda- 
tory ix^Tuaotioii requlrlng county plan- 
ning and zoning board of adjustments 
and appeals to make varlation in 
favor of petitioner and Service of no- 
tlco or summons on board couid not 
be regarded as perfecting an appeal 
from hoard’s decision as preacribed 
hy statute pertainlng thereto. 

Ky.—L. LeUoy Hlghbaugh, Jr., Build- 
er, Inc. v. LiouisviUe & JefCerson 
County Plannlng & Zoning Board, 
of Adjustmcnt & Appeals, 287 S.W. 
2d 169. 

44. Md.—Windsor Hilis Imp. Ass^n 
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V. Mayor & City Council of Balti- 
niore, 73 A.2d 531, 195 Md. 383. 

45. Wyo.—In re McInerney, 34 P.2d 
35, 47 Wyo. 258. 

46. N.T.—^ICohnberg v. Murdock, 164 
N.y.S. 870, 4 A.D.2d 750. 

47. Ind.—Board of Zoning Appeals 
of City of Mi.shawaka v. School 
City of Mishawaka, App., 145 N.E. 
2d 302. 

48. Ga.—^Ledbetter v. Boberts, 98 S. 
E.2d 654, 95 Ga.App. 652. 

48. Vt.—In re Marineau, 108 A.2d 
402, 118 Vt 262. 

50. Vt.—^In re Marineau, supra. 

51. Ind.—Hirschman v. Marion 
County Plan Commisslon, App„ 146 
N.E.2d 277. 

Md,—.Johnson v. Board of Zoning Ap¬ 
peals of Baltimore County, 76 A.2d 
736, 196 Md. 400. 

N.Y,—-Theodoro Gompers, Inc., v. 
Craft, 87 N.Y.S.2d 670, 194 Misc. 
779. 

Appeal of Rolling Greun Golf 
Club, 97 A.2d 523, 374 Pa. 450, 

V^—^Appeal of Maurice, 90 A.2d 440, 
117 Vt 264. 

Viadtng held suldoient to Show ju- 
xisdiotlon 

Mass.—Marotta v. Board of Appeals 
of Itoverc, 143 N.E.2d 270. 

Single applioation 

Court of common pleas had Juris- 
dlctlon of appeal from denial of re- 
quest for certlficato of approval of 
a location for gasolinc station, al- 
though euch request was joiuod in a 
single application to town board of 
zoning appeals with similur request 
with reapect to business of repair- 
ing motor vehicles from which ap¬ 
peal must be taken to superior court 
and zoning board denied application 
as a whole^ 
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§ 351 ZONING 

courts not so authorized.®^ Prohibition does not lie 
to probibit a judge from taking jurisdiction of a 
mandamus proceeding to compel the city council to 
repeal a zoning ordinance and to adopt a substitute 
ordinance where prior litigation has not involved 
the constitutionality of the ordinance.®^ 

After the zoning board pursuant to notice of ap- 
peal from its decision lodges the transcript of the 
proceedings before it with the court, the court ob- 
tains jurisdiction in the matter and may make 
such orders as are provided for in the statutes 
covering civil procedure.®^ Where the court in 
proceedings to review the decision of a zoning 
board had jurisdiction over the adverse parties and 
the board which had notice of the filing of the pe- 
tition for review, and the parties were before the 
court when a special judge was selected and quali- 
fied, the court had jurisdiction to try the case.55 
Even though a court has jurisdiction of the case, it 
is without jurisdiction to make a mandatory order 
directed to a person not a party to the proceedings.®® 

Preliminary objcctions. A question of the right 
of a person to invoke the jurisdiction of a court 
for the determination of the validity of a zoning 


ordinance has been held not to be a proper ques¬ 
tion to be raised preliminarily under a statute relat- 
ing to the jurisdiction of a court over defendant or 
the cause of action.®*^ 

Transfer of cause. Where so provided by stat¬ 
ute, a proceeding to review a determination of a 
zoning board ordinarily is properly disposed of in 
the trial court rather than transferred to an inter- 
mediate appellate court;®® but such a transfer is 
required under conditions specified in the statute,®® 
as where there was a hearing held and evidence 
taken by the zoning board and it is claimed that 
there was a failure to prove facts sufficient to sus- 
tain the determination made, or that the determina¬ 
tion was contrary to the weight of evidence.®® 
The mere fact that review is sought of a determina¬ 
tion of a zoning board following a hearing held pur¬ 
suant to statutory direction does not require a trans¬ 
fer of jurisdiction under the statute.®^ 

State or federal court. Whether a federal court 
will exercise its jurisdiction for the purpose of en- 
joining the construction of a structure for which 
authorization has been received from the local zon¬ 
ing authorities is a matter of discretion.®® A fed- 


Conn.—Mrowka v. Board of Zoning 
Appeals of Town of Plainville, 65 
A.2d 909, 184 Conn. 149. 

52. Conn.—^Demarest v. Zoning Com- 
mlssion of Town of Plainville, 59 
A.2d 298, 134 Conn. 672. 

Pa.—^Robb V. Luria Bngineering Co., 
Com.Pl., 26 Leli.L.J. 72. 

Appeal of Mirro, Quar.Sess., 108 
Pittsb.Leg.J. 494. 

ConlllotixLg statntes 

Special law providing for appeals 
from decisions of zoning board of 
appeals to court of common pleas or 
superior court was required to give 
way to general statutes giving court 
of common pleas excluslve Jurisdic¬ 
tion of sucb appeals, and therefore 
superior court had no Jurisdiction 
thereof. 

Conn.—Willard v. Town of West 
Hartford, 63 A.2d 847, 136 Conn. 
303. 

53. Pia.—State ex rei. Josephson v. 
Bevels, 100 So.2d 813. 

54. Okl.—^Board of Adjustment of 
City of Tulsa v. Shore, 249 P.2d 
1011, 207 Okl, 381. 

55. Ind.—^Town of Homecroft v. 
Macbeth, 148 N.B.2d 663. 

56. Conn.—^Herrup v. City of Hart¬ 
ford, 103 A.2d 199, 140 Conn. 622. 

57. Pa.—Wsmnewood Civic Ass*n 
v. Lower Merion Tp., 102 A.2d 423, 
175 Pa.Super. 20. 

68. N.T.—Schroeder v. EIreuter, 182 
N.Y.S.2d 144, 206 Misc. 198, affirm- 
ed 135 N.Y.S.2d 637. 284 App.Div. 


972, afflrmed 127 N'.E.2d 846, 8081 
N.Y. 993—Magde v. Crowley, 102 
N.Y.S.2d 271, 200 Misc. 109—The¬ 
odore Gorapers, Inc., v. Craft, 87 
N.Y.S.2d 670, 194 Misc. 779—Hop- 
kins V. Board of Appeals of City of 
Rochester, 33 ]Sr.Y.S.2d 396, 178 
Misc. 186. 

Objeotlons to petition in point of law 
Where proceeding to review de¬ 
cision of town zoning board of ap¬ 
peals must be disposed of on objec- 
tions to petition in point of law, pro¬ 
ceeding must be decided by special 
term in drst instance. 

N.Y.—Romig v. Weld, 87 N.Y.S.2d 
680, 194 Misc. 783, afhrmed in part 
and reversed in part on other 
grounds, 96 N.Y.S.2d 671, 276 App. 
Div, 614. 

59. Transfer not prohibited 
Provisions of town law with re- 

spect to hearings before special term 
of supreme court on petition to re¬ 
view determination of zoning board 
of appeals do not prohibit transfer 
of proceeding to appellate division 
in proper case. 

N.Y.—Llttle V. Richter, 100 N.Y.S.2d 
934, 277 App.Div. 1119. 

60. N.Y.—^Little v. Richter, supra. 
Tru-Matic Mach. & Tool Co. v. 

Bantz, 91 N.Y.S.2d 414, 196 Misc. 
82. 

Alex-Wells, Inc. v. City of Yon- 
kers, 164 N.Y.S,2d 108—Branche v. 
Board of Trustees of Incorporated 
Village of Great Neck, 141 N.Y.S. 

I 2d 477—^Freitag v. Marsh, 106 N. 
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Y.S.2d 927, transferred 115 N.Y.S. 
2d 838, 280 App.Div. 934. 

Questions for trial court 
Where challenged determination of 
board of zoning appeals was made as 
resuit of hearing held and at which 
evidence was taken pursuant to stat¬ 
utory direction, court must determine 
whether there was any competent 
proof of ali facts necessary to be 
proved in order to authorize making 
of determination and whether, on ali 
evidence, there was such preponder- 
ance of proof against existence of 
any necessary fact that a verdict af- 
firming existence of such fact would 
be set aside as against weight of 
evidence, and, if either of such is- 
sues is raised, order should be made 
transferring proceeding for dispo- 
sition to appellate division. 

N.Y.—Long Island Llghtlng Co. v. 
Griffln, 72 N.Y.S.2d 712, appHca- 
tion transferred, see 74 N.Y.S.2d 
348, 272 App.Div. 661. 

61. N.Y.—Schroeder v. Kreuter, 132 
N.Y.S.2d 144. 206 Misc. 198, af- 
firmed 135 N.Y.S.2d 637. 284 App. 
Div. 972, aiflrmed 127 N.E.2d 845, 
308 N.Y. 993. 

Zeltner v. Board of Appeals of 
Incorporated Village of Great 
Neck, 136 N.Y.S.2d 361. 

62. U.S.—^Harris v. Connecticut 
Llght & Power Co., D.C.Conn., 125 
F.Supp. 396, afflrmed, CAu, 221 F.2d 

i 958. 
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eral court will not exercise its discretion to enjoin 
such construction in the absence of a showing that 
the rights of the parties seeking relief are being 
prejudiced, and either that there is no adequate 
machinery in the state System to protect those 
rights, or that petitioners are prevented from avail- 
ing themselves of it, or that bias, unfairness, or 
prejudice in the state system of review prevents a 
fair and impartial consideration of their claims, or 
that petitioners will suffer immediate and irrep- 
arable injury.63 It has been held that a federal 
court should in comity decline jurisdiction of an in- 
junction suit involving the administrat ion of a zon- 
ing ordinance where an appeal is pending in a state 
court from a judgment in a suit for the same relief 
and against the same defendanl^ and raising the 
same issues.®^ 

§ 352. Parties 

Oniy necessary or ppoper parties may be Joined in a 
JudiciaI proceeding to review zoning regulations or deci- 
sions, and Indispensable parties must be Joined in order 
to render the review proceedings vaiid. 

In accordance with the rulc govcrning civil ac- 
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tions generally, only necessary or proper parties 
may be joined in a judicial proceeding to review 
zoning regulations or decisions,®^ and indispensable 
parties must be joined in order to render the review 
proceedings vaiid.®® A statutory requirement that 
all adverse parties of record to the zoning proceed¬ 
ings be made parties defendant on review is man- 
datory.®'^ So, where an appeal is taken from a de- 
cision of a zoning body granting a permit, the per- 
mittee is a necessary and indispensable party.®® A 
declaratory judgment as to the validity of a zoning 
ordinance or regulation may not be granted where 
the necessary parties are not brought into the ac- 
tion.®® 

Under some statutes it has been held that neither 
the members of the zoning board*^® nor the board it- 
selUi is a proper party to judicial proceedings to 
review its decisions; and the board has been held 
not to be a necessary party to an action against 
the municipality challenging the validity of the zon¬ 
ing ordinance,*^2 or an action against a property 
owner to enjoin construction of a building for which 
a variance was granted.*^® Under other statutes it 
is held that the zoning board is entitled to appear 


63. U.S.—KCarrls v, Connccticut 
Llffht & Power Co., supra. 

64. U.S.—Gregff v, Winchester, C.A. 
Cal., 173 P.2d 612, certiorari de- 
nied 70 S,Ct. 87, 338 U.S. 847, 94 
L..Ed. 616. 

65. N.Y.—Teschnor v. Town of 
Pittsford. 129 N.T,R.2d 803, afflrm- 
ed 137 N.Y.S.2d 640, 285 App.Dlv. 
851. 

Persons entitled to brin#? proceedings 
to review determlnations of zon¬ 
ing bodIe.s aee supra $ 321, 

Persons entitled to attack validity 
of zoning ordinancus soc supra § 
20 . 

66. Conn.—Shiilmnn v. Xonlng Bd. of 
Appeals of City of Hartford, 120 
A.2d 660, 143 Conn. 182. 

Ribeiro v. Town of Andover, 116 
A.2d 769, 19 Conn.Sup. 438. 

67. 111.—Wlnston v. y,onlng Bd. of 
Appeals of Pooria County, 95 N. 
R2d 864, 407 111. 688. 

Complolnt held defective 
In action to review dccision of 
board granting variance, complalnt 
waa fataily defectivo in failing to 
include as dofendants all persons 
othor thnn plalntlfCs who were par¬ 
ties of record to adminlstmtivo pro- 
cecding. 

111.—^Winston v. Zoning Bd. of Ap- 
pealfl of Peoria County, supra. 

68. Conn.—Shulznan v. Zoning Bd. 
of Appeals of City of Hartford. 120 
A.2d 660, 143 Conn. 182—Kuehne 
v. Town CouncII of Town of Eaat 
Hartford. 72 A.2d 474, 136 Conn. 


452—Devaney v. Board of Zoning 
Appeals of City of New Haven, 
43 A.2d 304, 132 Conn. 218. 

Mo,—Hernreich v. Quinn, 168 S.W. 

2d 1054, 360 Mo. 770. 

Beal party ia. iaterest 
N.Y,—Underhill v. Board of Appeals 
of Town of Oystcr Bay, 72 N.Y. 
S.2d 688, amrnied 76 N.Y.S.2d 327, 
273 App.Div. 788, affirmed 80 N.E. 
2d 342, 297 N.Y. 937. 

69. Conn.—Ribniro v. Town of An¬ 
dover, 116 A.2d 769, 19 Conn.Sup. 
438. 

Mas.s.—Town of Brookllnc v. Co-Ray 
Realty Co., $3 N.B.2d 681, 326 
Mass. 206. 

Persoas held necessary parties 

<1) Action to obtain declaratory 
judgment that ordinance, which pur- 
ports to change established building 
line on certain property, was Invalid 
could not be malntained in vlow of 
fact that owner of such property had 
not been made party to action. 

Conn,—Charles P. Dunn Co. v, City 
of Hartford, 111 A.2d 813, 19 Conn. 
Sup. 291. 

(2) Court would not assume ju¬ 
risdiction of declaratory judgment 
action, wherein plalntlffs sought to 
obtain decreo that amondment to 
zoning ordinance was invalid, to view 
of fact that ownors of re-zoned lots 
were not made parties defendant, 
but that action was brought against 
City alone. 

N.Y.—Terner v. City of Peekskill, 124 
N.Y.S.2d 24. 


Persons held not necessary parties 

(1) In trucking company^a action 
against municipality for judgment 
declaring zoning regulation void, 
other resldents and property owners 
affected by change, if it was void, 
were not “necessary parties," since 
municipality represented resldents 
and property owners within its 
boundaries at least In so far as ro- 
lief to company was concemed. 

Conn.—^National Transp. Co. v. To- 

Quet, 196 A. 344, 123 Conn. 468. 

(2) A trucking company was not 
entitled to judgment declaring 
change in zoning regulation void 
where other property owners affected 
by change were not made parties 
to action and were not given nolice 
of pendency thereof, since parties 
having a dircet intorest in subject 
matter of action must bo made par¬ 
ties or have reasonablc notico there- 
of, evon though their prcsence is not 
necess^iry to a docision of issues be- 
tween parties of record. 

Conn.—National Transp. Co. v. Ti- 
Quet, supra. 

70, N.H.—^Nearncy v. Hazclton, 149 
A. 78, 84 N.H. 228. 

71« Md.—Miles v, McKinnoy, 199 A. 

640, 174 Md. 661, 117 A.L.R. 207. 
N.H.—Mater v. City of Dover, 79 A. 
2d 844, 97 N.H. 13. 

72. Mich.—Comor v. City of Dear- 
born, 70 N.W.2d 818, 842 Mich. 471. 

73. Mich.—Jones v. De Vrles, 40 N, 
W.3d 317, 326 Mich, 126. 


1183 



101 C.J.S, 


§ 352 ZONING 


and be heard on an appeal from its action or deci- 
sion,^4 and the board may properly be made a party 
defendant.'^^ Where property owners, who are in- 
terested in preventing the cert&cation of a petition 
calling for an initiative election on an ordinance to 
repeal a zoning ordinance, bring an action to pre- 
vent the submission of the petition to the election 
board, members of the initiating commission have 
been held entitled, as individuals, and as commis¬ 
sion members, to defend the action.*^® 

Suits involving the validity of zoning ordinances 
are usually and properly brought against the enact- 
ing municipality itself.^*^ Under some authorities,^^ 
but not under others,*^^ a municipality is the proper 
party defendant on review of a determination of the 
zoning board of the municipality. It has also been 
held that while a city is not a necessary or indis- 


pensable party to an action to review a decision of 
a board of adjustment and a resolution of the city 
council approving the decision, it is a proper party, 
where it has an interest in the eventual outcome of 
the proceedings.*® 

Intervention. Property owners in the vicinity of 
the affected land, and other interested persons may, 
in a proper case, be permitted to intervene as par¬ 
ties in a proceeding to review a decision of a zon¬ 
ing body^i or an action for a declaratory judg- 
ment as to the validity of a zoning ordinance.82 
However, the matter is one within the discretion of 
the court,2S and intervention will not be permitted 
where it is unnecessary or improper.84 

Bringing in new parties, Proper practice may 
require the court to cause a permittee, who is not a 


74. Pa.—^Appeal of Ward, 137 A. 630, 
289 Pa. 458. 

75. N-J.—Tomko v. Vissers, 121 A.2d 
502, 21 N.J. 226. 

Tex.—Board of Adjustment of City 
of Forth Worth v. Stovall, 216 S. 
•W.2d 171, 147 Tex. 366. 

Boasons for mle 

City board of adjustment in deter- 
mining whether zoning variance 
should be granted is engaged in a 
delegated policy-nmking function 
whlch is an essentlal part of proper 
admlnlstration of zoning ordinance; 
the Public, as well as affected private 
parties, has an interest in upholding 
board's order If valld; and board 
itself is proper party to represent 
this Public Interest when its order 
is under review. 

Tex.—Board of Adjustment of City 
of Fort Worth v. Stovall, supra. 
Parties on both sides 

Statute providing that any person 
aggrieved by a decision of board may 
appeal contemplates that there will 
be parties on both sides of suit and 
that members of board will be made 
parties. 

Mass.—Cefalo v. Board of Appeal of 
Boston, 124 KE.2d 247, 332 Mass. 
178. 

Better practloe 

In action to review validity of 
township committee’s resolution 
granting variance, incluslon of rec- 
ord made before board of adjustment 
did not require that board be denomi- 
nated an indispensable party, al- 
though better practice would have 
been to make board a party defend¬ 
ant since it was a proper party. 

KJ.—^Tomko v. Vissers, 121 A.2d 502, 
21 N.J. 226. 

76ii Ohio.—Russell v. liinton, Com. 
PL, 116 N,B.2d 429. 

77. S.C.—Central Realty Corp. v. 
Alllson. 63 S.E.2d 153, 218 B.Q. 435. 


78. N.H.—Mater v. City of Dover, 
79 A.2d 844, 97 N.H. 13—Keamey v. 
Hazelton, 149 A. 78, 84 N.H. 228. 

79. N.Y.—Teschner v. Town of 
Pittsford, 129 N.T.S.2d 803, afflrm- 
ed 137 N.Y.S.2d 640, 285 App.Dtv. 
851. 

ISimicipallty not party of record be- 
low 

City and county of Denver, which 
was not a party to record before 
zoning board of adjustment, could 
not properly become a party in re¬ 
view proceedings before district 
court. 

Colo.—^Board of Adjustment of City 
and County of Denver v. Kuehn, 
290 P.2d 1114, 132 Colo. 348. 

80. N.J.—^Esso Standard Oil Co. v. 
City Council of City of Northfleld, 
123 A.2d 885, 41 N.J.Super. 106. 

81. Conn.—Greenwlch Gas Co. v. 
Tuthill, 155 A 850, 113 Conn. 684. 

N.Y.—Steers Sand & Gravel Corp. v. 

Brunn, 116 N.Y.S.2d 870. 

Pa.—^Appeal of Tredyfrin Const Co., 
Com.Pl., 7 Chest.Co. 163—^Appeal 
of Lindquist, Com.Fl., 66 Montg. 
Co. 27, afflrmed 73 A2d 378, 364 
Pa. 661. 

Amendment of ordinance 
Pa.—Toland v, Newtown Tp., Quar. 
Sess., 34 DehCo. 446. 

Owner of property for whlch permit 
soiight 

Cal.—Cohn v. County Bd. of Sup'rs 
of Los Angeles County, 286 P.2d 
836, 135 aA2d 180. 

Pa.—^Elvan v. Exley, 58 PaJDist Sc 
Co. 538. 

Time for appUoation 
Where protestant had vigorously 
participated in hearing before board, 
and was entitled to appeal from de¬ 
cision both as person aggrieved and 
as taxpayer, but he attacked board’s 
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decision by late appeal and, after it 
was apparent that it was to be dis- 
missed, sought, by intervention in 
timely appeal which had been taken 
by landowner, to obtain relief whlch 
protestant had sought by appeal but 
lost by his failure to act In time, 
court did not abuse its discretion in 
refusing leave to intervene. 

Md.—^Nyburg v. Solmson, 106 A2d 
483, 205 Md. 160. 

88. 111.—^East Maine Tp. Community 
Ass'n V. Pioneer Trust and Sav. 
Bank, 146 N.E.2d 777. 16 IlUApp. 
2d 250. 

Eome owners 

In action for a declaratory judg- 
ment that zoning ordinance was void, 
horne owners whose homes in whlch 
they lived wore either adjoinlng, ad¬ 
jacent to, or in immediate vicinity 
of plaintlffs' properties, and who had 
purchased their homes in reliance on 
residentlal restrictions contalned in 
ordinance attacked, had sufllclent in¬ 
terest to be entitled to intervene. 
Tex.—Gullo V. City of West Univer- 
slty Place, Civ.App., 214 S.W.2d 
851, error dismlsaed. 

83. N.Y.—Glenel Realty Corp. v. 
Worthington, 164 N.Y.S.2d 635. 

Pa.—Carroll v. Commissioners of 
Dow er Merlon Tp., 69 Pa.Dist & 
Co. 168, 63 Montg.Co. 97. 

Fairlamb Const. Corp. v. Upper 
Darby Tp., Com.Pl., 34 DeLCo. 105. 
Conditlons as prerequisite to inter- 
vention properly imposed 
N.Y,—^Enid Holding Corporation v. 
Murdock, 8 N.Y.S.2d 668, 256 App. 
Div. 1020. 

84. N.Y.—Miller v. Dassler, 160 N.Y. 
S.2d 845, 1 AD.2d 975. 

Pa.—^Moyerman v. Koons^ 80 Pa.Dist 
& Co. 63. 

Moyerman v, Zoning Bd. of Ad¬ 
justment of Cllfton Heights, Com. 
PL, 39 DeLCo. 87. 
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party to the action, to be cited into the case as a 
party.s^ However, it has been held that property 
owners, who are seeking to compel the issuance of 
a permit, are not required to cite in adjacent prop¬ 
erty owners who might be adversely affected by 
the grant of the permit.^® Whcre a question of 
traffic hazards is involved in a proceeding to re- 
view the grant of a permit, the court may require 
the municipality conccrned with the matter to be 
made a party.87 

Rcpresentative or class actioiis. Under some stat¬ 
utos, one or more persons may maintain a repre- 
sentative or class action for a declaratory judg- 
ment that a zoning ordinance is unconstitutional 
for the benefit of himself or themselves and all 
others similarly situated.^* However, an action for 
a declaratory judgment that a zoning ordinance is 
unconstitutional is improperly brought as a rcpre¬ 
sentative action where no controversy is alleged to 
exist betwccn aiiyonc except the individua! plain- 
tiff and defendant^o 
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Remonstrants. It has been held that remon- 
strants, who appeared before a zoning board and 
received a favorable decision therein, are not ag- 
grieved parties entitled to a review of such deci- 
sions, but they will be permitted to appear in the dis- 
cretion of the court.®® 

§ 353. Time for Proceedings 

A person seeking JudiciaI review of a regulation or 
decision of a zoning body must act promptiy and sea- 
sonably, and the proceedings must be instituted wlthin 
the time limited by statute. 

As a general rule, a person seeking judicial re¬ 
view of a zoning determination of zoning ofl&cials, 
a board of appeals, or a goveming body of a mu- 
nicipality,®! or a determination of the validity of a 
zoning ordinance,®^ must act promptiy and season- 
ably in instituting the proceedings for review. So, 
the action ordinarily must be commenced within the 
period of time prescribed by statute or rule of 
court,®® and such regulations as to time for suit 


85. Conn.—Kunhne v. Town Council 
of Town of East Hartford, 72 A. 
2d 474, 13fi Conn. 452. 

86. Conn.—Stato cx rol. Capurso v. 
inis, 133 A.2d 901, 144 Conn. 473. 

87. Ky, — V, Kosaolrinff, 220 S. 
W.2d 858, 310 Ky. 483, 10 A.L.K.2d 
1301. 

88. XJ.S.—^Monk V. City of Birming- 
ham, D.C.Ala,, 87 F.Supp. 638, af- 
flrmnd, C.A., City of BirminKlwm 
V. Monk, 186 F.2d 869, certiorari 
donitid 71 S.Ct. 1001, 341 U.S. 940, 
96 L..Ed. 1367. 

89. N.Y.—Klbert v. Villaffe of North 
HiUs, 30 N.Y.S.2d 236, 262 App.Div. 
470. 

90. TM.—M. & U Dio & Tool Co. v, 
l^onrd of Bcvlew of City of New- 
port, 71 A,2d 511, 76 IU. 417. 

91. —Ackerman v. Board of 
Com'ra of Town of Bollovllle, 62 
A.2a 476, 1 N.J.S«per. 69. 

K.Y.—VillaKc of Island Park v, Bulk 
Plants. 15 N.Y.S.2d 968, 258 App. 
DIv. 183. 

Tn.—Appoal of Todd, Oom.Pl., 66 
Montg.Co. 24—Appeal of Slmpiro, 
94 Pittsb.LOff.J. 133—^Appeal of 
PorouKh of Dormont, Com.Pl., 88 
l*ittab.Leg,J. 5. 

AppUoatton keld filed witXiixi reasoxu 
able tlms 

K.J.—^Dleklnaon v- InhaidtantB of 
City of Plalnfleld, 176 A. 716, 13 
N.J.Misc. 260, amrrned 184 A. 195. 
116 N.J.tAW 336. 

After issvuuace odf pexntii 
Decialon of board of app« 2 als ffrant- 

ing building permit couid be reviow- 

od, althouffh permit was Issued by 

builiUng inspector. 
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Nr.,T.—Gaaton v. Ackerman, 142 A- 
546, C N.J.Misc. 696. 

92. N.J.—Jonos V. Zoning Bd. of Ad- 
juatment of Long Beach Tp., 101 
A.2d 102, 28 N.J.Super. 483, af- 
flrmcd 108 .tV.2d 498, 32 N.J.Super. 
39 i . 

Action neld not bazred by court mles 
Where reraedy invoked was gov- 
erned exclusively by court rules, pro¬ 
ceeding attacking validity of ordi¬ 
nance, wliich was brought after time 
set forth in statute, wa.s not barred 
by court rulos whlch did not pre- 
scribe any period of liniitation, where 
no laehc‘a nppcarcd, 

N.J.—v. BeUinin.ster Tp., 
Somerset County, 76 A.2d 673, 6 N. 
J. 534. 

93. Ky.—^Blscholf v. Hennessy, 251 
SAV.2d 582. 

Md.—^iVlaryland Clothinir Mfg. v. City 
of Baltimore, 113 A.2d 743. 207 Md. 
165. 

N.J,—IJoard of Ed. of Borough of Pt. 
Dee V, Mayor and Council of Bor¬ 
ough of Ft. Dee, 105 A.2d 899, 31 
N.J.Super. 22. 

Sitgreaves v. Board of Adjust- 
ment of Town of Nutley, 64 A,2d 
451, 136 N.J.Daw 21—TIm v. City 
of Dong Branch, 47 A.2d 4, 134 N. 
J.Daw 285, afUrmed 53 A.2d 164, 135 
N.J.LAW 649, 171 A.D.II. 320. 

N.Y.—Barns v. Osbome, 36 N.B.2d 
638. 286 N.Y. 403. 

Fammler v. Board of Zoning Ap- 
poals of Town of Hempstead, 4 N. 
Y.S.2d 760, 254 App.Div, 777. 

Tobin V. Waters, 166 N.T.S.2d 
165, 6 Misc.2d 169—Kohnberg v. 
Murdock, 169 N.Y.S.2d 616, 4 Misc. 
2d 877—Griest v. Hooey, 128 N.T. 
S.2d 341, 205 Misc. 396—Canzano 
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V. Hanley, 6$ N.T.S.2d 709, 188 
Misc. 167. 

Blum V. Board of Zoning and Ap¬ 
peals of Town of North Hemp- 
stead, 146 N.Y.S.2d 325—Pirestone 

V. Town Bd. of Town of Oyster 
Bay, 134 N.Y.S.2d 882—Larson v. 
Howland, 108 N.T.S.2d 231— 
Fleischer v. Murdock, 62 N.Y.S. 
2d 417, appeal dismissed 77 N.Y.S. 
2d 393—^Nathan v. Murdock, 62 
N.Y.S.2d 415—In re 621 Fifth Ave. 
Corp., 62 N.Y.S.2d 414. 

Ohio.—Schnoller v. Board of County 
Com’rs of Hamilton County, 108 N. 
E.2d 747, 91 Ohio App. 623. 

Pa.—^Kuiper v. Upper Merion Tp., 134 
A.2d 916, 390 Pa. 178—In re 1632 
South Broad St, Philadelphia, 94 
A.2d 772. 372 Pa. 657. 

Appoal of Todd, Com.Pl., 66 
Montg.Co, 24. 

Tenn,—Arendal v. Rasch, 268 S.W.2d 
102, 196 Tenn. 374. 

Wis.—State ex rol. Schleck v. Zon¬ 
ing Bd. of Appeals, City of Mad- 
ison, 35 N.W.2d 312, 254 Wis. 42— 
Stato ex rol. Robat v. Board of Ap¬ 
peals of City of Wauwatosa, 6 N. 

W. 2d 783. 241 Wis. 188. 

Validity of statutory time llmit 

(1) A reasonable statutory liml- 
tation on tizne within whlch certio¬ 
rari may issuo to review decision of 
board of adjustment denying build- 
ing permit is constitutlonaD 
N.J.—Sitgreaves v. Board of Adjust¬ 
ment of Town of Nutley, 64 A.2d 
461, 136 N.J.Daw 21. 

(2) Statute providlng llmitatlon 
within which to apply for certiorari 
to review a decision of a board of 
adjustment Is reasonable. 
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have been construed and applied in numerous cas- 
tsM While a statutory requirement as to time of 
suit has been held to be mandatory®® and jurisdic- 
tional,®® some provisions limiting the time for re- 
view of the determination of a zoning body have 
been held not to bar suit where facts are pleaded 
which Show that the zoning authority acted in such 
an illegal manner as to cause its orders to be 
void, or that it has upset vested rights in violation 
of the constitution.S'7 

Although there is authority to the contrary ef- 


fect,®8 where a statute requires that a petition for 
review be presented to a court within a specified 
time, filing of the petition with the clerk of that 
court is sufficient to give the court jurisdiction.^^ 
Where a statute governing a function of a zoning 
commission does not make provision for a rehear- 
ing of its decision, the time for appeal runs from 
the date of its original decision, and not from the 
time an application for a rehearing of the decision 
is denied;^ hence, an appeal taken after the expira- 
tion of the statutory period following the original 
order is too late, even though such period has not 


N.J.—Peckltt V. Board of Adjustment 
of Borouffh of Spring Lake, 56 A.2d 
621, 136 N.J.L.aw 405. 

SnalbliiLgr act provisdon oontrolUng 

(1) Wliere source of power to 
pass zoning ordinance was enabling 
act and llmltatlon of appeals from 
board of appeals to specified time as 
provided in subseauently adopted 
City charter was not found in any 
provision of enabling act, appeal tai- 
en within time provided by zoning 
ordinance and enabling act was tlme- 
ly. 

Md.—^Norwood Heights Imp. Ass*n v. 
Mayor and City Council of Balti- 
more, 60 A.2d 192, 191 MdL 155— 
Scrivner v. Mayor and City Council 
of Baltimore, 60 A.2d 190, 191 Md. 
165. 

(2) Enabling act providlng for 
presentation of petition within spec¬ 
ified period from date on which board 
decided matter, superseded earlier 
ordinance providlng that petition 
shall be presented within specified 
period after filing of decision in of¬ 
fice of board, and appeal entered 
after expiration of period specified 
in act was not timely, and could not 
be maintained. 

Md.—State Housing, Inc. v. City of 
Baltimore, 137 A.2d 708, 215 Md. 
294. 

9^ Conn.—Carbone v. Zoning Board 
of Appeals of City of Hartford, 18 
A.2d 462, 126 Conn. 602. 

Ky.—Oertel v. liOuisvUle and Jelfer- 
son Oounty Plannlng and Zoning 
Commission, 251 S.W.2d 275—^Hen- 
nessy v. Bischoff, 240 S.W.2d 71. 
N.J.—^Bruno v. Borough of Shrews- 
bury, 66 A.2d 131, 2 N.J.Super. 650. 

Gallo V. Moifett, 148 A. 163, 8 N. 
J.M1SC. 39. 

N.T.—^Hercher v. Murdock, 106 N.T. 
S.2d 164, 200 Misc. 275. 

Srom reoommendattott or refnsal to 
reoommend, 

Aetion of board of adjustment in 
declining to recommend a variance 
from terms of zoning ordinance is 
flnal and application for writ to re¬ 
view such action must be made 
within thirty days under statute, but 
action of board in recommending a 


variance is Inoperatlve untll approv- 
ed by the governing body and thirty- 
day statutory limitation does not 
apply. 

N.J.—Tomko V. Vissers, 121 A.2d 602, 
21 N.J. 226. 

Ackerman v. Board of Com’rs of 
Town of Belleville, 62 A.2d 476, 1 
N.J.Super. 69. 

Brandon v. Board of Com’rs of 
Town of Montclair, 11 A.2d 304, 
124 N.J.Law 135, afflrmed 16 A.2d 
698, 125 N.J.Law 367. 

Applications held seasonably filed 

(1) Qenerally. 

N.J.—Tomko V. Vissers, 121 A.2d 502, 
21 N.J. 226. 

Phillips V. Borough of East Pat- 
erson. 46 A.2d 667, 134 N.J.Law 
161, affirmed 60 A.2d 869, 136 N.J. 
Law 203. 

N.T.—Caponi v. Walsh, 238 N.T.S. 
438, 228 App.Div. 86. 

Gignoux V. Village of Klngs 
Polnt, 85 N.T,S.2d 676, afflrmed 86 
N.T.S.2d 616, 274 App.Div. 1003, re- 
argument and appeal denied 86 N. 
Y.S.2d 469, 274 App.Div. 1065— 
Delyanis v. Cooper, 75 N.T.S.2d 
751, afflrmed Application of Del¬ 
yanis, 74 N.T.S.2d 912, 272 App.Div. 
1026, appeal denied 75 N.Y.S.2d 
302, 272 App.Div. 1062, appeal dis- 
mlssed 77 N,E.2d 794, 297 N.Y. 782. 
Pa.—^Appeal of Mack, 122 A.2d 48, 
384 Pa. 586. 

Appeal of Estock’s Zoning, Com. 
Pl., 63 Lanc.L.Rev. 203. 

(2) Since owner and holder of op- 
tion on property as to which vari¬ 
ance had been granted were not in- 
dispensable parties to action by oth- 
ers to review decision of board, ac¬ 
tion was timely when brought 
against board within statutory pe¬ 
riod, but out of time as to interven- 
ing owner and option holder. 

N.J.—Second Reformed Church v. 
Board of Adjustment of Borough 
of Freehold, 104 A.2d 703, 30 N.J. 
Super. 338. 

Nnno pro tuno appeal 
Pa.—^Blank v. Board of Adjustment 
of Borough of West Mifflin, 136 
A.2d 695, 390 Pa. 636. 

1186 


Appeal of Castle Shannon Coal 
Corp., Quar.Sess., 100 Plttsb.Leg.J. 
425. 

9S. Ind.—^Ballman v. DufTecy, 102 
N.E.2d 646. 230 Ind. 220. 

Mass.—^Del Grosso v. Board of Ap¬ 
peal of Revere, 110 N.E.2d 836, 330 
Mass. 29. 

Bules of board in conflict with 
statute limiting time for appeals are 
inelTective to extend time for appeal 
to court from decision of board. 

Del.—In re Robelen, 136 A. 279, 3 
W.W.Harr., Del., 314. 

No power of abatement 
Rule limiting period of time !n 
which proceeding may be brought 
may not be relaxed. hence jurisdic- 
tlon of court to entertain proceedings 
could not be invoked after lapse of 
such time, and court had no power 
to abate rule in order to permit com- 
plaint to stand. 

N.J.—Theresa Grotta Home for Con¬ 
valescente v. Board of Adjustment 
of Borough of North Caldwell, 88 
A.2d 355, 19 N.J.Super. 331. 

96- Ind.—^Ballman v. Dufifecy, 102 
N.B.2d 646, 230 Ind. 220. 

97. Ky.—Blschoff v. Hennessy, 251 
S.W.2d 682. 

Bevlew for lack of juzisdlotion 
Power of court to review proceod- 
ings by board of adjustment hfurd 
without jurisdiclion is unafCected by 
statutory limitation for bringing 
certiorari. 

N.J.—Hendey v. Ackerman, 136 A. 
733, followed in Marvin v. Board of 
Adjustment of Town of W^estfield, 
137 A. 924, 5 N.J.Misc. 668. 

98. Ind.—Ballman v. Duffecy, 102 N. 
E.2d 64G, 230 Ind. 220. 

99. N.Y.—Biirns v. Osborne, 36 N.E. 
2d 638, 286 N.Y. 403. 

Va.—Ross V. County Bd. of Arling- 
ton County, 87 S.E.2d 794, 197 Va. 
91. 

1. Del.—In re Robelen, 136 A. 279, 3 
W.W.Harr. 314. 

Ky.—Hennessy v. Bischolf, 240 S.W. 
2d 7L 

N.Y.—Canzano v. Hanley, 66 N.Y.S. 
2d 709, 188 Misc. 167. 
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elapsed since the entry of an order confirming the 
original order.2 The failure to file a required docu- 
ment within the time prescribed by statute may be 
fatal to an appeal,^ and the defect is not cured by 
the filing of the document thereafter.^ 

The running of time for taking an appeal is not 
suspended by appellant electing to pursue a different 
remedy to which he was not entitled.® Under a 
statute requiring proceedings for review to be com- 
mcnced within a stated time after the accrual of 
tlie right to such review, it has been held that the 
time commences to run with the grantiiig of a vari- 
ance, and not with the granting of a permit pursu- 
ant to the variance.® Where a statute authorizes 
an appeal to be taken within a spccificd time after 
the filing of a decision of a zoning board, the time 
for taking the appeal does not begin to run until the 
required decision is filed.*^ 

W^ere a statute or court rule provides for judi- 
cial review of a decision of a zoning board within 
a spccificd number of days after notice of the de¬ 
cision is given to the applicant therefor and the de¬ 
cision is filcd and publishcd, in the absence of such 
noticc and filing, the mere dcnial of the application 
is insufficient to start the period running.® A stat¬ 
ute requiring an appeal from a decision to be taken 
within a spccificd time after a stated event has becn 
construcd to authorize the appeal to be taken be- 
forc the event occurs.® 

Since a zoning ordinancc is a restriction on the 
future use of property, and if it remains unchal- 
Icngcd, a property owner may, at a future time, be 
regarded as bcing in lachcs, an attack on the va- 
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lidity of an ordinance, brought before any admin¬ 
istrative decisions are made thereunder, has been 
held not to be prematurAn action brought to 
determine the validity of a zoning ordinance is not 
premature, even though the ordinance does not have 
legal effect because it was not properly enacted.^^ 

Excuses for delay. The fact that a zoning board 
in adopting its decision failed to find the required 
jurisdictional facts therefor does not excuse a de¬ 
lay in commencing review proceedings.^^ The fail¬ 
ure of appellant to file a certified copy of a resolu- 
tion of a zoning authority within a specified time 
after its adoption is not excused by a delay in the 
formal adoption of the resolution until shortly 
before the expiration of that period of time, where 
appellant had sufficient time thereafter to perfect 
the appeal,especially where appellant did not 
take affirmative action to have the adoption made 
at an earlier date.^^ 

Method of raising obfections. Under a particu- 
lar local practice, an objection that a proceeding for 
review is not timely is required to be made by a mo- 
tion before pleading, or by a pleading itself,^® and, 
where the objection is not so raised, it is dccmed to 
have been waivcd.^® 

Amendcd petition. Where the record does not 
disclose a contention that the original petition was 
not filed in time, and it does not appear that the 
amended petition States a new cause of action or 
changes the issues presented by the original petition, 
the amended petition relates back to the time that 
the original was filed,and is timely.^® 


e. —^In re Robeicn, 136 A. 279, 

3 AV.W.Harr. 314. 

3. Ky.—Oortel v. Ijouisville and Jef- 
for.son Oounty PlannlnK and Zon- 
itiK Coinmi.salon, 251 S.AV.Sd 275. 

4. Ky.—Oortel v. LouIaviUo and Jef- 
for.m>n County Tlanning and Zon- 
iriK c^ommlsslon, supru. 

5. Ky.—LiORoy HIffhbnuHrh, Jr., 

Huilder, Inc. v. Louiavlllo & J«*f- 
l*i‘rHon County 1'lannlnff Zoninj? 
IJiMird of Acljustmunt & Appcals. 
2«7 S.\V.2d 169. 

6. N.J.—RouUwiird Imp. Co. v. Acad- 
emy As.soeiatcs, 07 A.2d 225, 3 N. 
J.Super. COO. 

7- N.Y.—Brachfeld v. Sforaa, 114 N. 
y.S.2d 722. 

Beoisioa embodyinff reasoas therefor 

Masfl.—Spaulding v. Board of Ap- 
pcalR of Lelcostcr, 138 N.10.2d 367, 
334 Mass. 688. 

8. N.J.—Esso Standard OH Co. v. 
City Council of City of Northfleld, 
123 A.3d 885, 41 K.J.Super. 105. 


ObUfiTation of board 

Statute setting forth period of time 
in which review proceeding shali be 
commcnccd does not impose any ob- 
ligation on plaintiif to learn of action 
taken, although it maJkes certaln 
demands of board. 

N-J.—Esso Standard Oil Co. v. City 
CouncU of City of Northfleld, su- 
pro. 

9. Mn.s.«i.—Tanzilli v. Casassa, 86 N. 
E.2d 220, 324 Mass. 113. 

N.Y.—^J. Li. Hennessy Associates, Inc. 
V. Griflln, 156 N.Y.S.2d 378. 

10. N.J.—Llonshoad Lake v. Wayne 
Tp., Paaaaic County, 74 A,2d 609, 
0 N.J.Super. 83. 

Ingttiinjimort v. Borough of Fair 
Eawn, 43 A,2d 684, 133 N.J.Law 
194. 

11. N.Y.—M»*rriclc Park Home Own- 
er.s A.s.s*n v. Town of Hempstead, 
142 K,y.S.2d 636. 

12. N.J.—Boulcvard Imp. Co. v. 
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Academy Associates, 67 A.2d 225, 
3 N.J.Super. 506. 

N.Y.—Canzano v. Haiiley, 66 N.Y.S. 
2d 709, 188 Misc. 167. 

13. Ky.—Oertel v. Louisville and 
J elferson Oounty Plannlng and 
Zoning Commisslon, 251 S.W.2d 
275. 

14. Ky.—Oertel v. Louisvllle and 
Jefferson County Plannlng and 
Zoning Commisslon, supra. 

15- N.Y.—^Ambrosio v. Zoning Bd. of 
Appeals of Town of Huntington, 96 
N.Y.S.2d 380, 196 Misc. 1005. 

16- N.Y.—^Ambrosio v. Zoning Bd. 
of Appeals of Town of Huntington, 
supra. 

17. Ind.—Hirschman v. Marion 

County Plan Commisslon, App., 146 
N.E.2d 277. 

18. Ind.—Hirschman v. Marion 

County Plan Commisslon, supra- 
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§§ 354^^55 ZQNING 

§ 354. —— EflFect of Helay 

Delay for an unreasonable period of time In Institutlng 
proceedings for relief from a zoning regulatlon or deci- 
alon may constitute laches or inequitable conduct barring 
Judiclal reiief. 

Even apart from any statutory limitation of the 
time within which to apply for review, delay for 
an unreasonable period of time in seeking relief 
from a decision of a zoning body,^^ or in seeking a 
determination of the invalidity of a properly enact- 
ed zoning ordinance,20 may constitute laches or in¬ 
equitable conduct barring relief. So, a delay in 
seeking a declaration as to the validity of a proper¬ 
ly enacted zoning ordinance until after expenditures 
are incurred and improvements made in reliance 
thereon has been held to be inequitable,and to 
constitute a basis for estoppel;22 and a municipal- 
ity which remains silent while improvements are 
made on property, and expenses incurred, in reli¬ 
ance on a building perrait, may be barred by laches 
from having the permit revoked.23 

On the other hand, mere delay by a party in at- 
tacking the validity of a zoning bylaw or regulation, 
without a showing that any prejudice thercby re- 
sulted to the municipality has been held not to con¬ 
stitute laches,24 especially where the bylaw can- 
not lawfully be applied to the property in question.25 
Laches has been held not to preclude a party, com- 
plaining of the action of a zoning board, from in- 
sisting that it comply with specific applicable pro- 
visions of a zoning ordinance.26 


§ 355. Process or Other Notice 

Mandatory provisions relatlng to fiilng op Service of 
process or other notice must be complled with in order 
to glve the court Jurisdiction. 

Where so provided by statute, an appeal from a 
zoning regulation or decision is perfected by the 
proper filing of a notice or claim of appeal and 
provisions goveming the contents of a statement 
of appeal in a zoning case must be complied with 
in order to confer jurisdiction on the reviewing 
court. 2 8 Under a particular statutory provision, a 
notice of appeal is not required to state the grounds 
of the appeal,28 but it is required to describe the 
final order of the zoning board which is being ap- 
pealed from.28 In a proper case, the court may al- 
low a notice of appeal to be amended.^i 

The notice of appeal or other process may be re¬ 
quired to be served on the zoning official or board 
whose decision is sought to be reviewed,22 as well 
as on the person granted relief by the zoning body,23 
and neighboring property owners who entered an 
appcarance in the proceedings being reviewed.24 
Under a statute which provides for notice to the 
attorney general or other public officer where the 
validity of an ordinance is questioned, a failure to 
give notice of proceedings for a declaratory judg- 
ment involving the validity of a zoning ordinance 
constitutos grounds for a dcnial of the application 
for declaratory relief.26 An order of a court com- 
manding respondent to send up a record of proceed¬ 
ings before it and to enter an appearance in court 
has been held to be in the nature of a citation or 


19. Ga.—Whipkey v, Turner, 67 S.E. 

2d 481, 206 Ga. 410. 

£ao3ies lield not sliown 

(1) In general. 

N.J.—^Dolan v. DeCapua, 80 A.2d 655, 
13 N.J.Super. 600. 

(2) Where plaintilEs did not learn 
o£ Dec. 31, 1954 rezoning order until 
Jan. 4, 1955, and successor to com- 
missioner who Issued rezoning res- 
olution revoked resolution and per¬ 
mit issued to defendant, plaintlffs, 
who on March 18, 1955 flled petition 
to restrain defendant from using his 
propertles in accordance with rezon¬ 
ing order, were not, because of their 
delay in bringing action, barred by 
laches from seeking injunctive relief. 
Ga.—^Toomey v. Norwood Realty Co., 

89 S.E.2d 265, 211 Ga. 814. 

aOi N, J.—Jones v. Zoning Bd. of Ad- 
justment of Long Beach Tp., 101 A. 
2d 102, 28 ]Nr.J.Super. 483, afflrmed 
108 A.2d 498, 32 N.J.Sup6r. 397. 

81. N.J.—Jones v, Zoning Bd. of 
Adjustment of Long Beach Tp., 
supra. 

22. K.J.—Jones v. Zoning Bd. of 


Adjustment of Long Beach Tp., 
supra. 

Estoppel to attack validity of ordi¬ 
nance generally see supra § 21. 

23, N.J.—Springfleld Tp. v. Bensley, 
88 A.2d 271, 19 N.J.Super. 147. 

24, Mass,—Barney & Casey Co. v. 
Town of Mllton, 87 N.B.2d 9, 324 
Mass. 440. 

25, Mass.—^Barney & Casey Co. v. 
Town of Milton, supra. 

26, ILI.—^Paolella v. Zoning Bd. of 
Bevlew of City of Providence, 122 
A.2d 167. 

27, Ky,—^Tafel v. Eighland Chevro¬ 
let Co., 248 S.W.2d 346. 

ZTotioe of appeal held sufflcleiLt 

▼a.—^Burkhardt v. Board of Zoning 
Appeals, 66 S.E.2d 565, 192 Ya. 606. 

28, Ey.—Oertel v. Liouisville and 
JefCerson Oounty Planning and 
Zoning Commission, 251 S.W.2d 
275. 

29, Ohio—A. Dicillo & Sons v. Ches- 

I ter Zoning Bd. of Appeals, Com. 

[ PL, 98 N.E,2d 352. 
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iSotloiL to make petltton more def¬ 
inite and oertain was treated as 
motion that plaintilf be ordered to 
file assignments of error as required 
under Appellate Procedure Act, and, 
as such, motion was granted. 

Ohio.—A. Dicillo & Sons v. Chester 
Zoning Bd. of Appeals, supra. 

sa Ohio.—A. Dicillo & Sons v. Ches¬ 
ter Zoning Bd. of Appeals, supra. 

31. Okl.—Board of Adjustment of 
City of Tulsa v. Shore, 249 P.2d 
1011, 207 Okl. 381. 

32. Ind.—Town of Homecroft v. 
Macbeth, 148 N.E.2d 663. 

33. Mo.—Hernreich v. Qulnn, 168 S. 
W.2d 1054, 850 Mo. 770. 

34. Ky.—Tafel v. Highland Chevro¬ 
let Co., 248 S.W.2d 346--Duncan v. 
Louisville & Jefferson County Plan¬ 
ning & Zoning Commission, 238 S. 
W.2d 127. 

35. N.J.—Johnston v. Board of Ad¬ 
justment and Town CouncU of 
Westfleld, 190 A. 782, 16 N.J.Mlsc. 
283. 
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summons issued on a petition for a new trial, and 
not to be a Service of process for the purpose of 
bringing it into court as in an independent action.36 

Compliance must be had with provisions as to 
the time for giving parties of record notice of the 
appcal,27 but where a zoning statute is silent as to 
the time when, after an appeal is entered, notice 
shall be given to respondent, it may be given at any 
rcasonable time thereafter.38 

An irregularity and defect in the papers served 
may be disregarded where they are sufficient to 
advise the party of the relief sought^^ A defect 
relating to the summons, affecting the jurisdiction 
of the court, is waived by a general appearance, 
where counsel for the party complaining of the 
defect actively engaged in the litigation.^o 

IVrit of certiorari to review an order of a board 
of appeals upholding an order of a building inspec¬ 
tor may propcrly be addressed in the name of the 
state, directed to the building inspector by name, 
and to the board as an entity, without naming its 
members,'*^ Service of a writ directed to a board 
of appeals on its chairman is sufficient where the 
performance of his official duty will cause the rec¬ 
ord to be produced,^^ 

§ 356. Pleadings 

The propriety and sulficiency of the pleadings In a 
proceeding for Judiclal review of zoning determinations 


are governed by the rulea appllcable in civii actions gen¬ 
eral ly. 

The rules applicable in civii actions generally 
govern the propriety and sufficiency of the plead¬ 
ings in a proceeding for judicial review of a zoning 
regulation or decision,^® and compliance must be 
had with ali requirements imposed by statute or 
ordinance^^ An objection to the right of a party 
to maintain a proceeding to review a determination 
of a zoning body must be made in the manner pre- 
scribed by statute.^^ 

§ 357 . -Petition or Complaint 

a. In general 

b. In proceedings involving validity of 

zoning enactment 

a. In General 

A petition or complaint, In a proceeding to review a 
determination of a zoning body, must allege sufficient 
facts to entitle the plaintiff to review, to show the errors 
complained of, and to entitle the plaintiff to the relief 
sought. 

Generally, where the statutes require a petition 
or application to institute proceedings for the ju¬ 
dicial review of a zoning determination, substan- 
tial compliance must be had with respect to the na¬ 
ture of the application which is to be presented."*® 
A petition, complaint, or other application for re¬ 
view or relief must allege sufficient facts to show 
the error complained of,^*^ and to entitle plaintiff to 


3G. Vt.—^Appeal of Maurice, 90 A. 
2d 440, 117 Vt 264. 

37. Ky.—^Duncan v. Louisville & 
Jclleraon Cuunty Planning & Zon¬ 
ing Commission, 238 S.W.2d 127. 

38. Vt—^Appeal of Maurlco, 90 A.2d 
440, 117 Vt 264. 

Xiapse of time beld siot unreaso&able 
Whoro petltionce’s counscl was in- 
formod, forty aix days aftor filing of 
petition, that it had beon fllcd, formal 
notice of appeal which was given to 
hlm approaclmately eight months af¬ 
ter entry of appeal was not given 
f4uch an unreasonable time nfter 111- 
ing of petition as would require dis- 
miss^il. 

Vt—In re Marlneau, 108 A.2d 402, 
118 Vt 262. 

39. N.y.—IjTikft Mahopac Hclghts v. 
Zoning Btl. of Appeals of Town of 
CartnvU 103 N.Y.S.Zd 950, 278 App. 
Div, 779. 

40. N.J.—Tomko V. Vlsaers, 121 A.2d 
502, 21 Nr.J. 226. 

41. WIb.—S tate ex rei. Robst v. 
Board of Appeals of City of Wau- 


43. 111.—^Moran v. Zoning Bd. of Ap¬ 
peals of City of Chicago, App., 149 
N.K2d 480. 

N.T.—Gruberg v. Henry, 168 N.Y.S. 
2d 1003, 5 Mi8C.2d 223. 

44. Md,—^Norwood Helghts Imp. 
Ass’n V. Mayor and City Council 
of Baltlmore, 72 A.2d 1, 196 Md. 1. 

45. N.Y.—^Lehrer v. Michaelis, 171 
N.y,S.2d 679, 

46. Fla.—Josephson v. Autrey, 96 
So.2d 784. 

ComplalAt 

Where party flled complaint in Cir¬ 
cuit court, although statuto provided 
that person aggrieved might prosent 
to court of record verified petition, 
there was substantial compliance 
with requlrvments of statuto. 

—Josephson v. Autrey, supra. 

47. Cal.—^De Luca v. Board of SupTs 
of Los Angoles County, 286 P,2d 
395, 134 C.A.2d 606. 

Ky.—Daughorty v. City of Lexington, 
249 S.W.2d 755. 

Pa.—^Appeal of Deanor, Com.Pl., 33 


Petition held insiifflolent 
Md.—Norwood Heights Imp, Ass^n v. 
Mayor and City Council of Balti- 
more, 72 A.2d 1, 195 Md. 1. 

N.Y.—Buckley v. Fasbender, 118 N. 
Y.S.2d 799, modlAed on other 
grounds 121 N.Y.S.2d 3, 281 App. 
Dlv. 986. 

Necessaxy allegations 

(1) Generally. 

N.Y.—Rose v. City of New Rochelle, 
119 N.y.S.2d 900. 

(2) Petition for certiorari to re¬ 
view decision of board of zoning ap¬ 
peals in proceeding to have zoning 
ordinance varied must allege facts 
showing that decision was illegal and 
spccify grounds of such lllegallty. 
Ind.—^Board of Zoning Appeals of 

City of Indlanapolis v. Waintrup, 
193 N.B. 701, 99 IndJt.pp. 576. 

Constmotloii. of allegatio&s 
(1) In general. 

Ohio.—State ex rei. Gulf Redning Co. 
V. De France, 101 N.B.2d 782, 89 
Ohio App, 334. 


<2) On appeal from refusal of use 
registration permlt for biliboard in 



§ 357 ZONING 

the relief sought.** So, also, petitioner must al- | lege the facts entitling him to review,*» such as 


such dlstrlcts and plaintiff could not 
rely on fact that blllboards were 
not speciflcally permitted by any sec- 
tion of ordinance. 

Pa.—Silver v. Zoning Bd. of Adjust- 
ment, 112 A.2d 84, 381 Pa. 41. 

48. 111.—^Moran v. Zonlng Bd. of 

Appeals of City of Chicagro, App., 
149 N.E.2d 480. 

N.T.—Machia v. Bd. of Appeals of 
the Incorporated Villare of Klngs 
Polnt, 164 N.T.S.2d 468, 7 Misc.2d 
763. 

Petltio]i. or oomplaint held to allege 
oause of aotloa 

(1) Generally. 

Ga.—Tucker v. City of Ocllla, 71 S.B. 
2d 652, 209 Ga. 278—Reed v. White, 
63 S.B.2d 597, 207 Ga. 623—Barton 
V. Hardin, 48 S.E.2d 882, 204 Ga. 
108—^New Mission Baptist Church 
V. City of Atlanta, 37 S.B.2d 877, 
200 Ga. 518. 

Ind.—Town of Homecroft v. Macbeth, 
148 N.E.2d 563. 

N.Y.—^Kohnberg v. Murdock, 164 N.T. 
S.2d 870, 4 A.D.2d 750—^Incorporat- 
ed Village of Island Park v. How- 
ard, 15 N.T.S.2d 277, 258 App.Dlv. 
750, reargrument denied 16 N.Y.S.2d 
708, 268 App.Dlv. 887, appeal dls- 
mlssed 25 N.E.2d 142, 282 N.Y. 587. 
Ohio.—State ex rei. Gulf Reflnlng Co. 
V. De France, 101 N.B.2d 782, 89 
Ohio App. 334. 

Wis.—State ex rei. Robst v. Board of 
Appeals of City of Wauwatosa, 6 
N.W.2d 783, 241 Wis. 188. 

(2) In proceedingr to obtain relief 
against denial of permit for gasollne 
and Service station, petition alleging 
that ordinance amendment prohibit- 
Ingr use of land for grasollne station 
purposes was unlawful because no- 
tice of Public hearing preliminary to 
enactment gave no ciear notlce that 
amendment conceming gasoline Serv¬ 
ice stations was to be conaidered was 
sufficient to allege right to issuanoe 
of permit. 

N.Y.—Brachfeld v. Sforza, 114 N.Y.S. 
2d 722. 

Petitloii or oomplaint held not to al¬ 
lege canse of aotion 
(1) Generally. 

Cal.—Taliaferro v. Wampler, 273 P. 

2d 829, 127 C.A.2d 306. 

Ga—^Morgan v. Thomas, 63 S.B.2d 
669, 207 Ga. 660—Whlpkey v. Tur- 
ner, 57 S.E.2d 481, 206 Ga. 410. 

DI.—Winston v. Zoning Bd. of Ap¬ 
peals of Peoria County, 95 IT.E.2d 
864, 407 DL 688. 

Ky.—^Hawkins v. Loulsville and Jef- 
f erson County Planning and Zoning 
Commission, 266 S.W.2d 314, 41 A. 
L.R 1459—^Daugherty v. City of 
Dexlngton, 249 S.W.2d 766. 

Mich.—Certain-Teed Products Corp. v. 
Paris Tp., 88 N.W.2d 706, 361 Mich. 
434. 


N.Y.—Buckley v. Fasbender, 121 N.Y. 
S.2d 3, 281 App.Div. 985 --Esch- 
mann v. Village of Flower BUll, 108 
N.Y.S.2d 212, 278 App.Div. 709. 

Gruberg v. Henry, 163 N.Y.S.2d 
1003, 6 Miac.2d 223—^Leichter v. 
Barrett. 144 N.Y.S.2d 309, 208 Misc. 
677. 

Ohio.—State ex rei. Heinen's Inc. v. 
Arnold, 106 N.E.2d 638, 167 Ohio St. 
425. 

(2) A mandamus petition for per¬ 
mit to construet gasollne station 
driveway over sldewalk, according to 
plan flled with application, granted 
by zoning board, for modifleation of 
zoning regulations, was defective, in 
absence of allegation that four mem- 
bers of board concurred in vote to 
grant varlatlon, as reauired by stat¬ 
ute. 

R.I.—Sun Oil Co. v. Macauley, 49 A. 
2d 917, 72 RI. 206. 

(8) Petition for writ of mandamus 
to reQuire City to rezone lot from 
residentia! to local retall status was 
insuffleient to state cause of action 
as calling for spot zoning unauthor- 
ized by law. 

Tex.—^Harmon v. City of Dallas, Clv. 
App., 229 S.W.2d 826, refused no 
reversible error. 

<4) Complaint containing allega- 
tions that property mlght have been 
more profitably used for commercial 
than for residential purposes, that 
property had become unsuited for 
residential purposes and that much 
of property in other blocks in neigh- 
borhood was zoned for commercial 
purposes did not show conflscatory, 
discriminatory, or arbitrary action of 
authorities which would justify judi¬ 
cia! alteration of zoned boundaries. 
Utah.—Dowse v. Salt Lake City Corp., 
265 P.2d 723. 

(6) Where zoning ordinance pro- 
vided for erection of Stores subject 
to approval of board of trustees on 
landowner’s application accompanied 
by plan of detailed speciflcation of 
buildings, and additional buildings 
not shown therein could not be erect- 
ed without similar application and 
approval, trustees could permit erec¬ 
tion of additional buildings by amend¬ 
ment of ordinance, and where land- 
owner's petition failed to state that 
his plan for additional buildings had 
been given such approval, he was not 
entitled to any relief a.gainst inspec¬ 
tor’s refusaJ to issue permit for erec¬ 
tion of additional buildings. 

N.Y.—Application of Morton Glen 
Cove Realty Co., 146 N.Y.S.2d 474, 
286 App.Div. 1040. 

Neoessary allegations 

(1) In petition to reverse action of 
board of adjustment in refusing to 
grrant permit for erection of restau¬ 
rant and tourist cabin above level of 


reservoir, allegation that disposal 
System to be used in connectlon with 
such structures was completely ade- 
Quate, modem, and as satlsfactory 
and safe as was reasonably possible 
to obtain did not constitute necessary 
allegation that proposed disposal Sys¬ 
tem would not endanger purity of 
water in reservoir. 

Ky.—^Daugherty v. City of Lexington, 
249 S.W.2d 765. 

(2) In mandamus proceeding to re¬ 
quire City to rezone suburban lot 
from residential to local retail status 
and issue permit for construction of 
business building thereon, burden 
was on plaintiff to allege Virtual un- 
suitability of lot for residential use. 
Tex.—^Harmon v. City of Dallas, Civ. 
App., 229 S.W.2d 826, refused no 
reversible error. 

49 . IlL—Winston v. Zoning Bd. of 
Appeals of Peoria County, 96 N.B. 
2d 864, 407 111. 588. 

Petition or oomplaint held sufficient 
Oolo.—^Regennitter v. Fowler, 290 P. 

2d 228, 132 Colo. 489. 

Md.—Crozier v. County Com*rs of 
Prince George’s County, 97 A.2d 
296, 202 Md. 501—Heath v. Mayor 
& City Council of Baltimore, 68 A. 
2d 896, 190 Md. 478. 

Petition or complaint held insnfficient 

(1) Generally. 

111.—^Moran v. Zoning Bd. of Appeals 
of City of Chicago, App., 149 N.E. 
2d 480. 

Pa,— ^Barth v. Gorson, 119 A.2d 309, 
383 Pa. 611. 

(2) In mandamus proceeding by oil 
company and land owner for permit 
to construet gasollne station drive¬ 
way over sidewalk according to plan 
flled with company’s application, 
granted by zoning board, for modifl- 
cation of zoning regulations, petition 
merely reoiting that company con- 
tracted to purchase land and incor- 
porating contract by reference was 
defective as not showing that com¬ 
pany acquired title to, or ciear legal 
interest in, land, as required to en- 
title it to make such application. 

R.L—Sun Oil Co. v. Macauley, 49 A. 

2d 917, 72 R.I. 20G. 

(3) Where offlcials of municipality 
petitioned for review of determina- 
tion by zoning board, fallure to al¬ 
lege that action was authorized by 
petitioners in their official capacity 
made petition insufficient as matter of 
law. 

N.Y.—^Fox V. Adams, 132 N.Y.S.2d 
660, 206 Misa 236. 

(4) Petition, in mandamus proceed¬ 
ing which did not allege that plaintiff 
had flled application for permit and 
that plaintiff had complied with ali 
applicable laws and regulations other 
than those which plaintiff sought to 
have declared invalid did not show 
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that he was injured by the acts complained of;5® 
and his allegations must be sufficient to overcome 
the presumption of regularity and legality of offi- 
cial action.5i 

An allegation of plaintiff’s status as a party to 
an appeal from a decision of a zoning ofiicial is 
sufficient as an allegation that plaintiff was a party 
of record to the proceedings before the zoning board 
on such appeal.It has been held not to be neces- 
sary for appellant to incorporate proceedings of 
the zoning board in his petition.^^ A prayer for 
relief may not be required where the relief which 
may be grantcd on an appeal is prescribed by stat¬ 
ute;®^ and where plaintiff appeals from a decision 
of a board approving the grant of building permits, 
prayers for a declaratory judgment as to the legal- 
ity of such action, and for damages, are not appro- 
priate.55 

The theory of a procecding is determined from 
the allcgations of the petition and its averments, and 
not from isolatcd averments, or isolated acts out- 
side of the petition.^® 

Verification and signing, The failure to verify 
a petition as i’cquircd by statute is not a jurisdic- 
tional dcfcct where the adverse parties do not act 
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with due diligence to give notice that they elect to 
treat the petition as a nullity.57 Where a statute 
requires a petition to be verified, but does not re¬ 
quire that it be signed, the failure of petitioner to 
sign it is not jurisdictionally fatal to the appeal.®^ 

Amendment of petition. Under statutory au- 
thorily therefor, an amendment to a petition to re- 
view a determination of a zoning body may be al¬ 
io wed in a proper case.59 So, where the failure to 
verify a petition is a nonjurisdictional defect, the 
court may permit an amendment to the petition to 
add a verification in the proper form.^o 

ObjecHons to petition or complaint, A petition 
which is insufficient to state a cause of action may 
be dismissed on a general demurrer;®! and a de- 
murrer to the petition may be sustained in part and 
overruled in part where only part of tlie petition 
is insufficient.®^ 

A motion to dismiss a complaint is a proper pro- 
cedure under some statutory provisions;®^ but a 
bili of complaint, which is sufficient to require an 
answcr, may not be summarily dismisseJ.®^ A mo¬ 
tion to dismiss for failure to state a cause of ac¬ 
tion admits the truth of the facts stated thcrcin,®® 
as well as of every favorable infcrcncc which 


that plaintiff had ciear Icgal rlgrht to 
issuance of permit and petition was 
prematur©. 

Md.—Martin v. Bucklln, 133 A.2d 42G, 
214 Md. 140. 

6a R.I.—Potrarca v. Zoning Bd. of 
Rovinw of City of Warwlck, 80 A. 
2d IGC, 78 lU. 130. 

SnfflcletLoy of aUegattons 

<1) In action to revlew decision 
granting variimce, allegation that 
plalntlffs wero owners of land In 
vicinity of propi‘rty involved was not 
allegation that they wero injured by 
decision; but it was necessary for 
them to allege that their property 
was classiiled in same district as 
land in Quostlon, but that thoy were 
not permitted to enjoy use alluwed 
by varlance. 

111.—^Winston v. Zoning Bd. of Ap¬ 
peals of Peoria County, 95 N.K2d 
8G4, 407 111. 588. 

<2) Where allegatlona of complaint 
to enjoin onforcement of zoning ordl- 
nanco declaring plaintllPs property 
adjacent to river to bo re.Hidentiai 
area and prohlbiting its uso as trailer 
camp wero general In character as to 
injury to plaintiff because of such 
designatlon, and set forth no spociile 
facl.s from which it might be rea-son- 
ably Infcrred that plaintiff wouid suf¬ 
fer irrcparable injury, complaint was 
demurrable. 

N.D.—Midgardon v. City of Grand 
Porks, 54 N.W.Sd 659, 79 N.D. 18. 


51. Cal.—^De Luca v. Board of Sup’rs 
of Los Angeles County, 286 P.2d 
395. 134 C.A.2d 600. 

Presumption as to regularity and 
legality of official action see infra 
S 362. 

AUegatlons held i&snffiolent 
In proceedings to review grant of 
variance, petitions which did not al¬ 
lego that petitloners were misled by 
nutice of application to establish. op¬ 
erate, and maintain land reclamation 
project which was in fact a public 
dump, or allege facts showing they 
Were entitled to notico or allege that 
petitloners dld not attend hearing 
and participate therein, were insuili- 
clont to overcome presumption. 

Oal,—-Do Luca v. Board of Sup^rs of 
Los Angeles County, supra. 

52. 111.—^^Vlnston V. Zoning Bd. of 
Appeals of Peoria County, 95 N.E. 
2d 864. 407 111. 588. 

53. Ca.—Ledbetter v. Roberts, 98 S. | 
K2d 654, 95 Ga.App. 652. 

Itecord of proceedings below see su¬ 
pra 9 332. 

54. Conn.—Pisher v. Board of Zon¬ 
ing Appeals of the Town of Mon- 
poe, 113 A.2d 687, 142 Conn. 275. 

55. Conn,—^Willard v. Town of West 
Hartford, 63 A.2d 847, 136 Conn. 
303. 

56. Ind.—Baliman v. Duffecy, 102 N. 
£!.2d 646, 230 Ind. 220. 
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Petitloii held one for certiorari 
Ind.—^Baliman v. Duffecy, supra. 

57. N.T.—^Application of Smith, 158 
N.T.S.2d 131, 2 A.D.2d 67. 

58. N.T.—Pox V. Adams, 133 N.Y.S. 
2d 660, 206 Misc. 236. 

69. N.T.—Buckley v. Pasbonder, 121 
N.T.S.2d 3, 281 App.Div. 986. 

Pox V, Adams, 132 N.Y.S.3d 660, 
206 Misc. 236. 

00. N.Y.—^Application of Smith, 163 
N.Y.S.2d 131, 2 A.D.2d 67. 

61. Ga,—Morgan v. Thomas, 63 S.B. 
2d 659, 207 Ga. 660—Gi^aham v. 
Phinizy, 51 S.B.2d 451, 204 Ga. 638. 

62. Tenn.—Hlckerson v. Plannery, 
302 S.W.2d 608. 

63. 111.—Winston V. Zoning Bd. of 
Appeals of Peoria County, 95 N.E. 
2d 864, 407 111. 688. 

Motion to dismiss proceedings for re- 
vlcw see infra § 360. 
foUuxe to state cause of action 
Pa.—Moyerman v. Qlanzberg, Com. 
Pl., 73 Montg.Co. 212. 

64. l^la.—^Fortunato v, City of Coral 
Gables, 47 So.2d 331. 

65. N.Y.—Horan v. Board of Ap¬ 
peals, Village of Scarsdale, 166 N. 
Y.S.2d 463, 8 Mlsc.2d 663—Pallotto 
V, Cohalan, 163 N.Y.S.2d 363, 6 
Misc.2d L 
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might be drawn therefrom.®® Where a zoning com- 
mission acted in accordance with the zoning ordi- 
nance in issuing a permit, a bili of complaint, seek- 
ing to enjoin the erection and operation of a build- 
ing because the record of the commissiones ac- 
tion is insufficient, is properly dismissed.®*^ The 
dismissal of a petition without affording plaintiff 
an opportunity to amend is not erroneous where no 
request to amend is made.®® 

Where a petition is considered to constitute an 
appeal from a ruling of a board of appeals, rather 
than an original action, it has been held pot sub- 
ject to a motion that it be made more definite and 
certain;®® such motion has been treated as one to 
require the filing of assignments of error.^® In a 
proper case, a court may strike immaterial allega- 
tions of a petition.'^ ^ 


101 C.J.S. 

b. In Froceedings Involving Validity of Zoning 
Unactment 

It is Incumbent on the person making such claim to 
allege facts to support a claim that a zoning ordinance is 
Invalid, unreasonable, or conflscatory. 

It is incumbent on the person seeking relief to 
allege facts to support a claim that a zoning ordi¬ 
nance is invalid,72 unreasonable,73 or confiscatory74 

in its application to his property, and to state facts 
sufficient to entitle him to review.75 The failure of 
a complaint to define the amount of property owned 
by plaintiff has been held not to destroy the efficacy 
of the complaint or to render it uncertam.73 

The court has discretion to allow an amendment 
bringing in additional parties effective as of the 
date of the original petition.77 Moreover, a court 
may properly order plaintiff to serve an amended 


66. N.Y.—^Horan v. Board of Ap¬ 
peals, Yillage of Scarsdale, 166 N. 
Y.S.2d 463, 8 Misc.2d 663. 

67. Mich.—City of Detroit v, S. Loe- 
wenstein & Son, 47 K.W.2d 646, 330 
Mich. 359. 

68. Tex.—^Harmon v. City of Dallas, 
Clv.App., 229 S.W.2d 825, refuaed 
no reversible error. 

69. Ohio.—^A. Diclllo & Sons v. Ches- 
ter Zoning Bd. of Appeals, Com.Pl., 
98 N.B.2d 352. 

70. Ohio.—A. Dioillo & Sona v. Ches- 
ter Zoning Bd. of Appeals, supra. 

71. Va.—^Burkhardt v. Board of Zon¬ 
ing Appeals, 66 S.E.2d 665, 192 Va. 
606. 

72. CaL—Corporation of Presiding 
Blshop of Church of Jesus Chrlst 
of Latter-Day Saints v. City of 
Porterville, 203 P.2d 823, 90 C.A.2d 
656, appeal dismissed 70 S.Ct. 78, 
338 U.S. 805, 94 L.Bd. 679, rehear- 
ing denied 70 S.Ct. 342, 338 U.S. 
939, 94 L.Ed. 487. 

Teae.—^Taylor v. McLennan County 
Crippled Children’s Ass’n, CivA-pp., 

, 206 S.W.2d 632, error refused no 
, reversible error. 

Pxlma facie xight 

A petition whlch purported to chal- 
lenge a zoning ordinance in proceed- 
ings under statute must state facts 
whlch entitle petltiouer prima facie 
to relief. 

JiI.Y.—Application of Braunsdorf, 111 
hr.Y.S.2d 607, 202 Misc. 471. 
Eztraoxdlnaxy huxdeiL on plaintut 
One who assails munlclpal zoning 
legislatlon must carry burden of both 
alleging and proving that enactment 
is invalid and burden of one who at- 
tacks such ordinance is an extraordi- 
nary one. 

Fla.—^Mlaml Beach United Lutheran 
Church of the Bpiphany v. City of 
Mlami Beach, 82 So.2d 880—City of 
Mlami Beach v. Silver, 67 So.2d 646. 


Fetltloii. or complaint held to allege 
oause of action 

Cal.—^Bemsteln v. Smutz, 188 P.2d 48, 
83 CA.2d 108. 

N.Y.—^Hammond v. Town of Caldwell, 
122 N.Y.S.2d 480, 282 App.Div. 798 
—Elbert v. Vlllage of North Hilis, 
28 N.T.S.2d 172, 262 App.Div. 856, 
reargument denied 29 lsr.Y.S.2d 152, 
262 App.Dlv. 872. 

Ohio.—State ex rei. Gulf Reflning Co. 
V. De France, 101 N.B.2d 782, 89 
Ohio App. 334—Village of Bay v. 
Gelvick, 15 N.B.2d 786, 58 Ohio App. 
61. 

Oomplaint held not to allege oatuse of 
action 

Ala.—^Moates v. City of Andalusia, 49 
So.2d 294, 254 Ala. 629. 

N.Y.—^Levitt v. Incorporated Village 
of Sands Point, 148 N.Y.S.2d 798, 3 
Misc.2d 92, modifled on other 
grounds 162 N.Y.S.2d 711, 2 A.D.2d 
688, reargument and appeal denied 
164 N.Y.S.2d 842, 2 A.D.2d 781. 

Complaint held not snbject to dis- 
missal 

Pa.—Wynnewood Civic Ass'n v. Low- 
er Merion Tp., 69 Montg.Co. 317, af- 
flrmed 102 A.2d 423, 175 Pa.Super. 
20 . 

xratnze of pleadlng 
Fleading flled to strike down 
amendment to zoning ordinance, en- 
titled a bili for declaratory judgment 
and petition for writ of certiorari, 
would be considered as petition for 
certiorari, 

Tenn.—^Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 871. 

73. Tex.—City of University Park v. 
Hoblitzelle, Civ.App., 160 S.W.2d 
169, error dismissed, judgment cor- 
recl; appeal dismissed and certio¬ 
rari denied Hoblitzelle v. City of 
University Park, 62 S.Ct. 806. 315 
U.S. 781, 86 L.Ed. 1188. 
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Complaint held sufficient 
N.Y.—^Levitt v. Incorporated Village 
of Sands Point, 148 N.Y.S.2d 798, 3 
Misc. 292, modified on other 
grounds 152 N.Y.S.2d 711, 2 A.D.2d 
688, reargument and appeal denied 
154 N.Y.S.2d 842, 2 A.D.2d 781. 
Pleadizig held insnffident 
In action for declaratory judgment 
that zoning ordinance, as applled to 
property, was void, and for manda¬ 
mus to compel approval of pians and 
issuance of permit for construction 
of gasoline fllllng statlon, pleading 
did not make requisite ciear and 
strong showing that zoning ordinance 
was unreasonable. 

111.—Ward V, Village of Elmwood 
Park, 130 N.E.2d 287, 8 Ill.App.2d 
37. 

74. N.Y.—Romig v. Weld, 87 N.Y.S. 
2d 580, 194 Misc. 783, affirmed in 
part and reversed in part on other 
grounds, 96 N.Y.S.2d 671, 276 App. 
Div. 614. 

Petition. or oomplaint hdd sufficient 

(1) Generally. 

Pia.—City of Mlami v. Romer, 73 So. 
2d 285. 

(2) Property owner^s petition, 
showing that his land lay in a tract 
that could not be reasonably used for 
single-family rcsldential purposes, 
Bufficiently allegcd that zoning ordi¬ 
nance restrlcting property to such use 
was conflscatory and unconstitutional 
on ground not unique to particular 
property but general to locality so as 
to present a triable issue. 

N.Y.—^Bronxville Associates v. Bradj*, 
86 N.Y.S.2d 308. 

75. N.Y.—Rose V. City of New Ro- 
chelle, 119 N.Y.a2d 900. 

76. N.Y,—^Idlehour Artists Colony 
V. Duryea, 89 N.Y.S.2d 180. 

77. N.H.—Edgewood Civic Club v. 
Rlaisdell, 61 A.2d 617. 95 N.H. 244. 
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pleading where the original pleading fails to state a 
cause of action because of a misjoinder of parties 

plaintiff.78 

Motion to strike amendcd petition on the ground 
of misjoinder of parties defendant is improperly 
granted where the person joined is a proper party 
defendant.*^^ 

Motion to dismiss complaint in federal court will 
not be allowed on the ground that a state court 
previously ruled on the questions involved in the 
complaint.80 

§ 358. - Answer or Retum; Reply 

Objections to the merits of a petition may be required 
to be set forth in an answer, and the return of the zoning 
board or officer whose decislon is under attack shouid 
inciude the decision of the board and a transcript of the 
proceedings. A reply Is Improper where not authorlzed 
by the statute. 

Objections to the merits of a petition may be re¬ 
quired to be set forth in an answer and the requisite 
affidavits, and filed with a certified transcript of 
the proceeding to be reviewed.81 However, where 
defendant, by moving to dismiss the complaint, ad- 
mits the truth of the allegations of the petition, and, 


ZONING §§ 357-358 

accordingly, no issues of fact remain, a motion for 
leave to file an answer in the case may be denied.** 

Under some statutory provisions, a zoning board 
or officer whose decision is under attack must file a 
verified return to the application for review,*® and 
the return filed shouid show a legal basis for the 
decision.®^ Where respondent gives petitioner due 
notice of objections to the petition, an answer or 
retum is not required to be filed until the objections 
have been passed on.^s It may be required that 
the board retura to the court on appeal from its 
decision either the original or certified copy of 
the petition or application on which the board acted, 
its minutes of proceedings before it and of its exeeu- 
tive action, the transcript of the proceedings if a 
stenographic record was made, ali exhibits consid- 
ered by it, and a copy of the relevant and material 
zoning regulations.®® However, documents which 
were not introduced in evidence at any purported 
hearing before the board have no place in the re- 
turn.8'^ 

The failure to verify a return has been held to be 
an irrcgularity, rather than an illegality,®^ and 


iUuenament lieUL proper 
Where civic Club appealed from 
amendment to zoning ordlnance and 
defendant demurred on ground that 
plaintiff was not a taxpayer or duly 
constituted voluntary Corporation 
since it had not recorded its arti- 
cles of agreexnent with City clerk as 
required by statute, amendment mak- 
Ing forty indlvidual members of club 
parties plaintiff effective as of dato 
of original petition was allowed 
even though amendment was retro- 
actlvo and thirty-day perlod for ap¬ 
peal had expired. 

N.ir.—Edgcwood Civic Club v. Blals- 
dcll, supra. 

78. N.Y.—Klbert v. Villagc of North 
Hilis, 30 N.T.S.2d 23G, 262 App.Dlv. 
470. 

79. Ind.—^Hirschman v. Marion 
County Plan Commission, App., 14G 
N.B.2d 277. 

80. U.S.—Wyatt v. City of Miaml 
l^each, D.aria., 67 P.Supp. 271. 

Dismis.sal of proceeding to revlew 
sce infra 9 360. 

81. N.y.—Paliotto V. Harwood, 173 
N.Y.S.2d 103. 

82. N.Y,—Horan v. Board of Ap- 
peals, Vlllage of Scarsdale, 166 N. 
Y.S.2d 463, 3 Misc.2d 663—Paliot- 
to v. Colialan, 163 N*.y.S.2d 863, 6 
Mi8C.2d 1. 

83. K.Y.—Gilbert v. Stevens, 135 N. 
Y.S.2d 357, 284 App.Div. 1016. 

Pa.—^Appeal of Deitcr, Com.Pl., 58 
Liack.Jur. 36—Schuster v. Board of 


Zoning Appeais of City of Scran- 
ton, Com,Pl., 62 Lack.jrur. 1. 
Certifloatloai 

Return of zoning board of appeais 
of vlllage was not improper because 
it was certified by chairman of board 
rather than by village clerk. 

N.Y.—Hunter v. Board of Appeais of 
Village of Saddle Rock, 168 N.Y. 
S.2d 148, 4 A.D.2d 961. 

84. 111.—^Foertsch v. Fox, 86 N.B.2d 
900, 338 Ill.App. 20S, appeal trans- 
fcrrt*d 84 N,K.2d 388, 402 111. 447— 
Flick v. Qately, G6 N.E.2d 137, 328 
IlLApp. 81. 

85. N.Y.—Firestone v. Town Bd. of 
Town of Oyster Bay, 134 N.Y.S.2d 
882. 

86. Conn.—Cohen v. Board of Ap¬ 
peais on Zoning of City of Brldge- 
port, 94 A.2d 793, 139 Conn. 460. 

SulfioiexLoy of retum 
Return of zoning board of appeais 
of village may set forth facts known 
to its members but not otherwJse dls- 
closed, must include definite findings 
and may not be merely concluaory in 
form, but it is not required that tes- 
timony and statements at hearing 
held by board be recorded verbatlm, 
nor is there a proscription against 
a return describlng testimony and 
statements at hearing in narrative 
form. 

N.Y,—Hunter v, Board of Appeais 
of Village of Saddle Rock, 168 N.Y. 
S.2d 148, 4 A.D.2d 961. 

Eviaea.ttary docusnents 
Petitioner is entllled to have evl- 
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dentlary documents which board had 
before it in making its decision in- 
cluded in board’s return. 

N.Y.—Towne v. Sherk, 9 N.Y.S.2d 931, 
256 App.Div. 938, reargument de- 
nied 11 N.Y.S.2d 667, 266 AppXUv. 
1003. 

Showia^ boazd^s own kxiowledge 
Where board acts on facts known 
to its members but not disclosed by 
record of its proceedings, it must set 
forth such facts in its return. 

N.Y.—Communi ty Synagogue v. 

Bates, 136 N.B.2d 488. 1 N.Y.2d 446, 

164 N.Y.S.2d 15—Levy v. Board of 
Standards and Appeais of City of 
New York, 196 N.B. 284, 267 N.Y. 
347—People ex rei. Fordham 
Manor Reformed Church v. Walsh, 

165 N.E. 675. 244 N.Y. 280. 

Ryback v. Murdock. 148 N.T.S. 

2d 322, 1 A.D.2d 132—Slater v. 
Toohill, 84 N.Y.S.2d 182, 274 App. 
Div. 944—^Donegan v. Griifin, 61 N- 
Y.S.2d 669, 270 App.Div. 937. 

Hopklns v. Board of Appeais of 
City of Rochester, 33 N.Y.S.2d 396, 
178 MIsc. 186—Riverslde St. Clair 
Corporation v. Walsh, 228 N.Y.S. 
88, 131 Misc. 663, ofilrmed 231 N.Y. 
S. 869, 231 App.Div. 666. 

Innet v. Liberman, 155 N.T.S.2d 
383. 

87. m.—Fllck V. Gately, 65 N.B.2d 
137, 328 I11JV.PP. 81. 

88. Mo.—^Veal v. Lelmkuehler, App., 
249 S.W.2d 491, certiorari denied 73 
S.Ct. 336, 344 U.S. 913, 97 li.Bd. 704. 
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such defect is waived by the submission of the 
cause to a court without objection.^® 

Reply. Where a statute, governing the review of 
proceedings before a zoning board by certiorari, 
provides only for a petition and return, it has been 
held that a reply by petitioner is unauthorized and 
may be stricken if filed.^o 

§ 359. -Issues, Proof, and Variance 

General rules of Issues, proof, and variance apply in 
proceedings for review of determlnatlons of zoning au- 
thorities. 

The general rules of issues, proof, and variance 
apply in proceedings for review of determinations 
of zoning officials or boards.^^ Petitioner must 
prove the essential allegations of his petition or ap- 
plication for review.®^ A municipality has been 
held not estopped to deny the validity of a zoning 
ordinance on which plaintiff relies, in a proceeding 
to require the issuance of a permit, where plain¬ 
tiff does not assert an estoppel in his pleadings or 
allege facts which constitute an estoppel.^3 


§ 360. Dismissal 

An application to review a determinatlon of a zon¬ 
ing body, or fhe validity of a zoning enactment, may be 
dlsmlssed on proper grounds, as where the court lacks 
Jurisdiction of the case, or the application Is untimely. 

An appeal from a determination of a zoning 
body, or other proceeding for review, may be dis- 
missed on proper grounds,such as where the 
court lacks jurisdiction of the case,®^ or the ques- 
tions at issue have become moot;^® and where the 
record that comes to the court fails to disclose any 
action that would require the court to pass on the 
zoning ordinance, and there is no judgment, order, 
or action to be reviewed, the writ will be dis- 
missed.®*^ Under a statute so providing, where no 
triable issue of fact is raised by an application for 
review, the proceeding is required to be dismissed 
and dismissal of an appeal from a determination of 
a zoning body may also be had where appellant 
fails to prove his case,® 9 or where it is not shown 
that the decision was arbitrary, capricious, and 
unreasonable.i 

Dismissal of the review proceeding may be prop¬ 
er or necessary where it was not filed within the 
time limited by statute.^ So, also, the court may 


89. Mo.—^Veal v. lieimkuehler, supra. 

90. N.T.—AislofE V. Murdock, 81 N. 
Y.S.2d 872, appeal dismissed In part 
and modified in part on other 
grounds Application of Aisloff, 94 
N.Y.S.2d 226, 276 App.Div. 907. 

81. Pa.—^Appeal of Tredylfrin Const. 
Co., Com.Pl., 8 ChestCo. 86. 

Wis.—State ex rei. A. Hynek & Sons 
Co. V. Board of Appeals of City of 
Racine, 66 N.W.2d 623, 267 Wis. 309. 

82. Fla.—^Mlami Beach United Lu- 
theran Church of the Epiphany v. 
City of Miaml Beach, 82 So.2d 880 
—City of Mlami Beach v. Silver, 
67 So.2d 646. 

Hl.—Moran v. Zoning Bd. of Appeals 
of City of Chicago, App., 149 N.E. 
2d 480. 

93. Okl.—Voight V. Saunders, 243 P. 
2d 654, 206 Okl. 318. 

94. N.J.—Oliva V. City of Garfield, 
62 A.2d 673. 1 N.J. 184. 

Pa.—Application of Erieson Memorial 
Studio, Com.Pl., 29 Erie Co. 279. 
R.I.—^Hopkins V. Zoning Bd. of Re¬ 
view of City of Warwick, 123 A.2d 
258. 

93. Conn.—^Long v. Zoning Commis- 
sion of City of Norwalk, 50 A.2d 
172, 133 Conn. 248. 

Xnd.—^Ballman v. DufCecy, 102 N.E.2d 
646, 280 Ind. 220. 

Pa.—Strawtoridge v. Horsham Tp., 7 
Pa.I)ist. & Co.2d 161, 72 Montg.Co. 

IIT. 


R.I.—Sun Oil Co. v. Macauley, 49 A. 
2d 917, 72 RJ. 206. 

Dismissal of application for appeal 
see supra § 357. 

On. flUng of hzlef s 

An appeal to common pleas court 
from City zoning commission’s order 
amendlng zoning regulatione was 
properly dismissed for lack of Juris¬ 
diction, in absence of statutory au- 
thority for such appeal, although 
such question was not raised until 
briefs were filed at conclusion of 
trial. 

Conn.—^Long v. Zoning Commission 
of City of Norwalk, 50 A.2d 172, 133 
Conn. 248. 

96. Colo.^—^Board of AdJustment of 
Adams County v. Iwerks, 816 P.2d 
673, 136 Colo. 678. 

Ky-—^Louisville & Jefferson County 
Planning & Zoning Commission v. 
Fortner, 243 S.W,2d 492. 

Dismissal held not waxranted 
Pa.—^Moyerman v. Koons, 80 Pa.Dist 
& Co. 63. 

97- N.J.—^Marlow v. Village of 

Ridgewood, 62 A.2d 806, 135 N.J. 
Law 444. 

98. N.Y,—Maxwell v. Elaess, 82 N. 
Y.S.2d 588, 192 Misc. 989, appeal 
dismissed Siciliano v. Klaess, 84 
N.Y.S.2d 922, Maxwell v. Klaess, 86 
N.Y.S.2d 330, 274 App.Div. 943 and 
Goddard v. Klaess, 86 N.Y.S.2d 331. 

Gonclnsion of witness 
In action for Judgment declaring 
I zoning ordinance unconstitutlonal in 
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SO far as it affected plalntiffs in¬ 
dividua! property which was in a 
buffer or transitional zone, complaint 
was reduired to be dismissed where 
there was no evidence that property 
could not yield reasonable retum if 
used for a conforming purpose or of 
any unsuccessful attempt to find a 
buyer or tenant for any one of per- 
mitted uses and ali that plaintifC 
offered was conclusion of his only 
witness, unsupported by any facts, 
that property was useless as presenl - 
ly zoned. 

N.Y.—Dicker v. Gulde, 170 N.Y.S.2d 
64. 

99. N.H.—Jadda v. Mnnchester, 121 
A.2d 803, 100 N.H. 160. 

l. N.J.—Mistretta v. City of New- 
ark, 109 A.2d 677, 33 N.J.Super. 205. 

3. Colo.—ClilE V. Bflett, 241 P.2d 437, 
125 Colo. 138. 

Ky.—Hennessy v. Bischoif, 240 S.W. 
2d 71. 

N.J.—^Boulevard Imp. Co. v. Acad- 
emy Associates, 67 A.2d 235, 3 N. 
J.Super. 506. 

N.Y—Griest v. Hooey, 128 N.Y.S.2d 
341, 205 Misc. 396. 

Pleischer v. Murdock, 62 N.Y.S. 
2d 417, appeal dismissed 77 N.Y.S. 
2d 393—Nathan v. Murdock, 62 N. 
Y.S.2d 415. 

Pa.—^Blank v. Board of AdJustment 
of Borough of West Mifflin, 136 A. 
2d 695, 390 Pa. 636—Kuiper v. Up- 
per Merion Tp., 134 A.2d 916, 390 
Pa. 178. 
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be empowered to dismiss a proceeding to review a 
determination of a zoning body on the ground of 
laches in bringing the proceeding;^ but it will be 
dismisscd for laches only if such course will pro¬ 
mote substantial justice,^ and dismissal on the 
ground of laches is not warranted where the evi- 
dencc shows that there was no such undue delay 
as to constitute laches,^ or where none of the parties 
was prejudiced by the delay.6 

The fact that a notice to a party to an appeal is 
faulty has bcen held not to be a ground for dismissal 
where a new or alias notice could be grantcd.*^ 
Where a proceeding is brought against scveral per- 
sons, the fact that onc of thcm is not a proper party 
defendant has bcen held not to justify dismissal of 
the proceeding as to ali defendants.^ An applica- 
tion to rcvicw a determination of a zoning body 
should not be dismissed where the determination 
was erroneous.3 

Consideration of affidavits. A court may prop- 
erly considor affidavits, indicating the necessity for 
a specdy hearing of the case, on a motion to dis¬ 
miss for failure of the complaint to state a cause 
of action.i® 

Voluntary disviUsaL An order of a trial court, 
allowing a voluntary dismissal of an appeal from a 
determination of a zoning conimission without giv- 
ing notice to a party to the cause wlio had filcd an 
answer and reply, is not erroneous where that party 
was given a hearing on his motion to set asidc the 
dismissal order.^^ 


§ 361. Evidence 

General rules as to the receptlon of evidence appfy 
In proceedings for the JudiciaI review of zoning matters. 

In proceedings for judicial relief with respect to 
zoning regulations or decisions, the court may be 
authorized to receive and consider evidence, as dis- 
cussed supra § 331 b, in which case general rules 
as to the reception of evidence apply.^2 Where two 
petitions for a change of zone relating to two sepa¬ 
rate lots were granted by the zoning authority on 
the same day, the course pursued by the court in 
allegedly considering the appeals together, for the 
purpose of determining the validity of the. rezoning, 
does not constitute reception of other than ‘legal 
evidence,” although it is the preferable practice for 
the court to teli counsel in each case of its intention 
to take judicial notice of the file in the other case.^^ 

§ 362. -Presumptions 

a. In general 

b. Acts or decisions of boards or officers 
a. In General 

AII presumptions are indulged In favor of the valid¬ 
ity and reasonableness of a zoning ordinance or regulation 
If It is within the legislative power of the enacting au¬ 
thority. 

On judicial review of zoning cases, applicable 
presumptions will be given effect,!^ but presump¬ 
tions will not be indulged as to matters not prop- 
crly the subjcct thereof.i® All presumptions must 


Sunnybrook, Inc., v. Uppor Dub- 
lln Tp., 00 Pa.r>i.st. & Co. 344, 05 
Montpr.Co. 233. 

Borden v. Chelt(»nham Tp„ Coin. 
Pl., 08 Montg.Co. 40. 

Tcx.—Hali V. Board of Adjustment 
of City of McAllon, Civ.App., 230 

S.W.2d G47. 

3. N.J.—^Ackornian v. Board of 

Com’rB of Town of Belltsvlllc, 02 
A.2d 476, 1 N.J.Supor. 60. 

4. N,J.—^Aclccrman v, Board of 

Com’rs of Town of Bollevllle, su¬ 
pra. 

5. N.J,—Garrow v. Teanrok Tryon 
Co., 94 A.2d 332, 11 N.J. 294. 

6. N.J,—Ackorman v. Board of 

Com’ra of Town of B»*ll(iVlIlo, 62 
A.2d 476, 1 N.J.Super, 69. 

7. Vt.—^Appeal of Maurice, 90 A.2d 
440, 117 Vt. 264. 

8. 111.—^Winston v. Zoning? Bd. of 
Appeals of Peoria County, 05 N.B. 
2d 864, 407 111. 588. 

9. N.T.—Llebmann v. Rlchter, 140 
N.Y.S.2d 107, 1 A.D.2d 848. 

10. U.S.—Savagre v. lowa Develop- 
ment Co., C.A.Mlnn., 226 F.2d 936. 


11. Ky,—-Martin v. Blckel, 307 S.W. 
2d 000. 

12. Wl.s.—State ex rei. A. Hynck & 
Sons Co. V. Board of Appeals of 
City of Racino, 66 N.W.2d 623, 207 
Wis. 309. 

Xaspootor as witness 
Where city bulldingr Inspector, who 
sranted building permit to owncrs 
for constructi on of dwellinff to be 
used as a photographlc studio as well 
as dwcning, gave his Interpretation 
of zoning ordinance favoral)lc to 
ownors In hearing before board of 
appeals of clty, and owners mado no 
timely objection when clty attomey, 
who was acting as attomey for those 
objecting to the granting of the per¬ 
mit, called the building inspector as 
a witncs.s, the calling of the build¬ 
ing Inspector as a wltness by the 
City attomey was not reverslble er¬ 
ror, 

Wis.—State ex rei, A. Hynek Sons 
Co. V. Board of Appeals of City of 
Racine, supra. 

13. Conn.—Guerrlero v. Galaaso, 136 
A.2d 407, 144 Conn. 600. 

14. Pa.—Rowland v. Zoning Bd. of 

1195 


Adjustment, 2 Pa.DisL & Co.2d 734. 

Nugent V. Whltemarsh Tp., Com. 
PL, 68 Montg.Co. 98. 

Frior ordinaaoe 

In action to enjoln enforcemont of 
zoning ordinance restrlctlng a certaln 
orca as residential, it would be pre- 
sumod that no ordinance oxlstod pri¬ 
or to disputcd ordinance, in absence 
of introduction of prior ordinance 
into evidence. 

111.—^Mundeleln Bstates v. Village of 
Mundelein, 00 N.E.2d 144, 409 111. 
201 . 

IS. N.T.—Macchia v. Board of Ap¬ 
peals of the Incorporated Village 
of Klngs Point, 164 N.Y.S.2d 463, 
7 Ml.sc.2d 763. 

Fartlonlar matters not prasnmed 
(1) Court would not presume that 
mombcrship Corporation ostensibly 
organlzcd to operato private golf 
Club was a sham\to carry on a com- 
mercial enterprlse for proftt in viola- 
tion of zoning ordinance or that the 
I operations of such Corporation would 
transcend legal authority by vlolat- 
ing such zoning ordinance, which 
permitted nonproflt golf clubs in the 
area concemed. 
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bc indulged in favor of the validity of a zoning ordi- . power of the enacting authority,!® and there is a 
nance or regulation if it is within the legislative strong presmnption in favor of the validity of the 


N.T.—Nelson v. Pierce, 117 N.T.S. 
2d 61. afflrmed 120 N.Y.S.2d 804. 
281 App.Div. 994. 

(2) In proceedings to annui provi- 
sion of permit grantlng use of bulld- 
Ing for religious purposes, the su¬ 
preme court may not assume that 
munlclpal authoritles will disregard 
prior declslon of court of appeals so 
as to prevent the holdlng of congre¬ 
gationes corporate meetlngs. sister- 
hood and men’s Club meetlngs. or Boy 
Scout and G-irl Scout meetlngs. 

N.T.—^Application of Garden City 
Jewish Center. 157 N.Y.S.2d 436. 

16. U.S.—Standard Oil Co. v. City of 
Tallahassee. C.A.Pla.. 183 P.2d 410. 
certiorari denied 71 S.Ct. 208. 340 

U. S. 892. 95 L.Bd. 647—Sinclair Re- 
flning Co. v. City of Chicago. C.A. 
11!.. 178 F.2d 214—Geneva Inv. Co. 

V. City of St. Louls. C.C.AMO., 87 
F.2d 83. certiorari denied 67 S.Ct. 
795, 301 U.S. 692. 81 L.Bd. 1348. 

Ala.—Marshall v. City of Mobile, 36 
So.2d 653, 250 Ala. 646. 

Cal.—McCarthy v. City of Manhattan 
Beach. 264 P.2d 932, 41 C.2d 879, 
certiorari denied 75 S.Ct. 29, 348 
U.S. 817, 99 L.Bd. 644—Clemons v. 
City of Los Angeles, 222 P.2d 439. 
36 C.2d 95—Lockard v. City of Los 
Angeles. 202 P.2d 38. 33 0.2d 4^. 
7 A.L,R.2d 990, certiorari denied 
69 S.Ct 1616, 337 U.S, 939, 93 L. 
Ed. 1744—Wilkins v. City of San 
Bemardino, 175 P.2d 642, 29 C.2d 
332—Skalko v. City of Sunn 3 rvale, 
93 P.2d 98. 14 a2d 213. 

City of Los Angeles v. Gage, 274 
P.2d 34, 127 C.A2d 442—Corpora¬ 
tion of Presiding Blshop of Church 
of Jesus Christ of Latter-Day 
Saints v. City of Porterville, 203 
P.2d 823. 90 C.A.2d 656, appeal dis- 
missed 70 S.Ct 78, 838 U.S. 805, 94 
L.Bd. 487, rehearing denied 70 S.Ct 
342, 338 U.S. 939, 94 L.Ed. 579— 
0’Rourke v. Teeters, 146 P.2d 983, 
63 CJL2d 349—^Hagenburger v. City 
of Los Angeles, 124 P.2d 345, 51 

C.A2d 161—^Yuba City v. Chemiav- 
sky, 4 P.2d 299. 117 CJL 568. 
Conn.—^Murphy, Inc. v. Town of 
Westport 40 A.2d 177, 131 Conn. 
292, 166 AL.R. 568. 

De Mars v. Zoning Commlssion 
of Town of Bolton, 109 A2d 876, 
19 Conn.Sup. 24, afflrmed 115 A.2d 
653, 142 Conn. 580. 

D.C.—Golf, Inc. V. Dlstrict of Colum- 
bia, 67 F,2d 576, 62 App,D.a 256. 
Fla.—City of Mlaml Beach v. Silver, 
67 So.2d 646—Cit^ of Miami v. Ros- 
en. 10 So.2d 307, 151 Fla. 677— 
City of Miami Beach v. Ocean & In- 
land Co., 3 So.2d 864, 147 Fla. 480. 
Qa.—^Hamilton v. North Ga. Blec. 
Membership Corp., 40 S.E.2d 750, 
201 Ga. 689. 


111.—Skrysak v. Village of Mt. Pros- 
pect 148 N.B.2d 721, 13 I11.2d 329 
—^Bauske v. City of Des Plaines, 
148 lT.E.2d 684, 13 I11.2d 169—La 
Salle Nat. Bank of Chicago v. Cook 
County, 146 N.B.2d 66, 12 I11.2d 
40—^Zweifel Mfg. Corp. v. City of 
Peoria, 144 N.B.2d 593, 11 I11.2d 
489—^Krom v. City of Blmhurst, 
133 N.E.2d 1. 8 I11.2d 104—First 
Nat Bank of Lake Forest v. Lake 
County, 130 N.B.2d 267, 7 I11.2d 
213—La Salle Nat Bank v. City 
of Chicago, 126 N.B.2d 643, 6 111. 
2d 22—^Petropoulos v. City of Chi¬ 
cago, 126 N.B.2d 622, 5 I11.2d 270— 
Northern Trust Co. v. City of Chi¬ 
cago, 123 N.B.2d 330, 4 I11.2d 432— 
Chicago Title & Trust Co. v. Vil¬ 
lage of Franklln Park, 122 N.B.2d 
804, 4 111.2d 304—La Salle Nat 
Bank v. City of Chicago. 122 N.B. 
2d 619, 4 IU.2d 253—Hanntfln Corp. 
V. City of Berwyn, 116 N.E.2d 316, 
1 I11.2d 28—Zilien v. City of Chica¬ 
go, 114 N.B.2d 717. 416 111. 488— 
Corpus Joris Secundum oited in 
Mundelein Estates v. Village of 
Mundelein. 99 N.E.2d 144, 146, 409 
111. 291—^Trust Co. of Chicago v. 
City of Chicago, 96 N.B.2d 499, 408 
IlL 91—Wesemann v. Village of 
La Grange Park, 94 N.E.2d 904, 407 
IlL 81—Galt V. Cook County, 91 N. 

E.2d 396, 405 111. 396—Jacobson v. 
Village of Wllmette, 85 N.B.2d 763, 
403 IlL 250—^Du Page County v. 
Henderson, 83 N.E.2d 720, 402 IlL 
179—Quilicl V. Village of Mount 
Prospect 78 N.E.2d 240, 399 IlL 418 
—City of Springfleld v. Vancil, 76 
N.B.2d 471, 398 111. 676—De Bar- 
tolo V. Village of Oak Park, 71 N. 
E.2d 693, 396 111. 404, certiorari de¬ 
nied 68 S.Ct 72, 332 U.S. 766, 92 
L.Ed. 360—^Zadwomy v. City of 
Chicago, 44 N.E.2d 426, 380 IlL 470 
—Behnke v. President and Board of 
Trustees of Village of Brookfleld, 
9 N.B.2d 232, 366 IlL 616—Roths- 
child V. Hussey, 5 N.E.2d 92, 364 
IlL 667—^Forbes v. Hubbard, 180 
N.B. 767, 348 IlL 166. 

Liebling v. Fradine, 127 N.E.2d 
684, 6 Ill.App.2d 409—Deer Park 
Civic Ass'n v. City of Chicago, 106 
N,B.2d 823, 347 IlLApp. 346—Grand 
Trunk Western R. Co. v. City of 
Chicago, 105 N.B.2d 163, 346 IlL 
App. 376—City of Watseka v. Blatt 
60 N.B.2d 689, 320 IlLApp. 191— 
City of Springfleld v. Kable, 29 N. 
E.2d 676, 306 IllJLpp. 616. 

lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 542, 246 lowa 
249. 

Ky.—City of Louisville v. Bryan S. 
McCoy, Inc., 286 S.W.2d 646— 
Match V. Fiscal Court of Fayette 
County, 242 S.W.2d 1018—Schloem- 
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er V. City of Louisville, 182 S.W. 
2d 782, 298 Ky. 286. 

Md.—^Bckes v. Board of Zoning Ap¬ 
peals of Baltimore County, 121 A. 
2d 249, 209 Md. 432—Walker v. 
Board of County Com^rs of Talbot 
County, 116 A.2d 393, 208 Md. 434. 
certiorari denied 76 S.Ct. 180, 360 

U. S. 902, 100 L.Ed. 792—American 
Oil Co. V. Miller, 102 A.2d 727, 204 
Md. 32—^Zang & Sons, Builders. 
Inc. V. Taylor, 102 A.2d 723, 203 
Md. 628—Wakefleld v. Kraft 96 A. 
2d 27, 202 Md. 136—Maryland Ad- 
vertising Co. v. Mayor and City 
Council of Baltimore, 86 A2d 169. 
199 Md. 214—^Hoffman v. Mayor and 
City Council of Baltimore, 79 A.2d 
367, 197 Md. 294. 

Mass.—Cohen v. City of Lynn, 132 
N.E.2d 664, 333 Mass. 699—Ray- 
mond V. Commissioner of Public 
Works of Lowell, 131 N.B.2d 189, 
333 Mass. 410—^Burnham v. Board 
of Appeals of Gloucester, 128 N.E. 
2d 772, 3*33 Mass. 114—^Kaplan v. 
City of Boston, 113 N.E.2d 856, 330 
Masa 381—Caputo v. Board of Ap¬ 
peals of Somerville, 111 N.E.2d 674, 
330 Mass. 107—Lundy v. Town of 
Wayland, 105 N.E.2d 378, 328 Mass. 
581—Shannon v. Building Inspec¬ 
tor of Woburn, 105 N.E.2d 192, 828 
Masa 633—^Lamarre v. Commis¬ 
sioner of Public Works of Fall Riv¬ 
er, 87 N.B.2d 211, 324 Mass. 542 
—122 Main St. Corp. v. City of 
Brockton, 84 N.E.2d 13, 323 Mass. 
646—Caires v. Building Com’r of 
Hingham, 83 N.E.2d 550, 323 Mass. 
689—Town of Burlington v. Dunn, 
61 N.E.2d 243, 318 Mass. 216, 168 
A.L.R. 1181, certiorari denied 66 S. 
Ct. 61, 326 U.S. 739, 90 L.Bd. 441— 
City of Pittsfleld v. Oleksak, 47 N. 
E.2d 930. 313 Mass. 553. 

Mich.—^Highland Oil Corp. v. City of 
Lathrup Village, 86 N.W.2d 186. 
349 Mich. 650—Bassey v. City of 
Huntlngton Wooda 74 N.W.2d 897, 
344 Mich. 701—^Anderson v. City of 
Holland, 74 N.W.2d 894, 344 Mich. 
706—Anchor Steel & Conveyor Co. 

V. City of Dearbom, 70 N.W.2d 763, 
342 Mich. 361—^Penning v. Owens. 
65 N.W.2d 831, 840 Mich. 356— 
Hammond v. Kephart, 50 N.W.2d 
165, 331 Midi. 561—Hltchman v. 
Oakland Tp., 45 N.W.2d 306, 329 
Mich. 331—^Northwood Properties 
Co. V. Perkins, 89 N.W.2d 26, 325 
Mich. 419. 

Minn.—State v. Modem Boz Makers, 
13 N.W.2d 731, 217 Minn. 41. 
Miss.—Corpus Juris Secundum atmt- 
ed in, W. L. Holcomb, Inc. v. City of 
Clarksdale, 65 So.2d 281, 284, 217 
]!i^ss. 892. 

Mo.—^Flora Realty & Inv. Co. v. City 
of Ladue, 246 S.W.2d 771, 362 Mo. 
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application of zoning regulations but these pre- A zoning ordinzince or regulation is pre- 

sumptians cannot prevail against unconstitutional- sumed to be reasonable^^ and such ordinance or reg- 
ity patent on the face of the ordinance or regula- 


1025, appeal dismissed 73 S.Ct. 41, 
344 U.S. 802, 97 L..Ed. 626. 

Neb.—Grahajtn v. Graybar Elee. Co., 
63 N.W.2d 774, 158 Neb. 527— 
Da vis V. City of Omaha, 45 N.W. 
2d 172, 163 Neb. 460. 

N.J.—Van Corp. v. Mayor and Coun- 
cil of Borough of Hidgefield, 124 
A.2d 48, 41 N.J.Super. 74—^Town of 
Belleville v. Kieman, 121 A,2d 411, 
39 N.J.Super. 480—Rockaway Bs- 
tate V. Rockaway Tp., 119 A.2d 461, 
38 N.J.Super. 468—Manning v. Bor- 
ouffh of Paramus, 118 A.2d 60, 37 
N.J.Super. 574—Esso Standard OH 
Co. V. Town of Westfleld, 110 A.2d 
148, 33 N.J.Super. 324—^Lumund v. 
Board of Adjustment of BorouiTb 
of Butherford, 69 A.2d 361, 6 N. 
J.Super. 474, afflrmed 73 A.2d 646, 

4 N.J. 577. 

Visco V. City of Plafnfleld, 57 A. 
2d 490, 136 N.J.Law 659—Peterson 
V. Mayor and Council of Borouffh 
of Palisadea Park, 21 A.2d 777, 127 
N.J.Daw 190. 

l*roffress improvement Co. v. 
Williams, 147 A. 649, 7 N.J.Misc. 
973. 

N.Y.—Vemon Park Rcalty v. City of 
Mount Vemon, 121 N.R2d 617, 307 
N.Y. 493—Town of Islip v. P. B. 
Summers Coal & Lumber Co., 177 
N.K. 409, 257 N.Y. 167—Wulfsohn 
V. Burden, 160 N.B. 120, 241 N.Y. 
288, 43 A,L..R. 661. 

Ulmar Park Rcalty Co. v. City 
of New York, 63 N.T,S.2d 143, 270 
App.l>iv. 1044, ailirmed 77 N.E.2d 
797. 297 N.Y. 788—Brown v. Villare 
of OwcKO, 21 N.Y.S.2d 906, 260 
App.Div. 328, alUrmed 80 N,E.3d 
604, 284 N.Y. 666—City of Utica v. 
Ortner, 10 N.Y.S.2d 729, 256 App, 
Div. 1039—Pcople ex rei. Jeffress 
V. Brown, 300 N.Y.S. 214, 262 App. 
Div. 891—Bond v. Cooke, 262 N.Y.S. 
199. 237 App.Div. 220. 

liinn V. Town of Homp.'»tead, 170 
N.y.S.2d 217, 10 Misc. 774—Qlff- 
noux V. Vlllage of ICings Point, 99 
N.Y.S.2d 280, 199 Misc. 485—City 
of Albany v. Anthony. 21 N.y.S.2d 
258. 174 Misc. 470, reversed on 
other grounds 28 N.Y.S.2d 963, 262 
App.Div. 401—Town of Riimapo v. 
Bockar. 273 N.Y.S. 462, 161 Misc, 
613. 

Hayos v. City of Yonkers, 143 N. 
Y.S.2d 699. afflrmed 162 N,Y.S.2d 
213, 1 A.D.2d 1031—Halpem v. 
X^assler, 135 N,Y.S.2d 8—Crone v. 
Town of Brlghton. 119 N.Y.S,2d 877 
—Suburban Tire & Battery Co. v. 
Village of Mamaroneck, 104 K.Y. 
S.2d 860, afflrmed 113 N.Y.S.2d 449, 
279 App.Div. 1084, afflrmed 110 N. 
E.2d 894, 304 N.Y. 971—Harrison v. 
Reidpath, 98 N.Y.S.2d 669—Peo- 
pio V. Calvar Corp,, 69 N.y.S.2d 272, 


afflrmed 36 N.E.2d 644, 286 N.Y. 
419, 186 A.L.R. 1376—Post Brick 
Co. V. Thompson, 68 N.Y.S.2d 159— 
Osbome v. Village of East Hamp- 
ton, 61 N.T.S.2d 142, afflrmed 66 
N.Y.S.2d 646, 271 App.Div. 837— 
People V. Perkina, 8 N.T.S.2d 868, 
reversed on other grounds 26 N.B. 
2d 278, 282 N.Y, 329. 

N.C.—^Kinney v. Sutton, 53 S.E.2d 
306, 230 N.C. 404. 

N.D.—Midgarden v. City of Grand 
Porks, 54 N.W.2d 669, 79 N.D. 18. 
Chio.—State ex rei. Kangesser Co. v. 
Vlllage of Beachwood, App., 128 N. 
B.2d 127—^Miesz v. Village of May- 
field Heights, 111 N.E.2d 20, 92 
Ohio App. 471—State ex rei. Cook 
V. Turgeon, 77 N.B.2d 283. 84 Ohio 
App. 287. 

Loeach Allotment Co. v. Village 
of Newburgh Heights, Com.Pl., 100 
N.E.2d 643. 

Or.—Shaffner v. City of Salem, 268 
P.2d 699, 201 Or. 45—Shaffner v. 
City of Salem, 268 P.2d 599, 201 
Or. 46. 

Pa.—^Appeal of Diggett, 139 A. 619, 
291 Pa. 109. 

Commonwealth v. McLaughlin, 78 
A.2d 880, 168 Pa.Super. 442. 

R. I.—Baggs V. Zoning Bd. of Review 
of Town of Barrington, 86 A.2d 668, 
79 R.L 211. 

S. C.—^Momeier v. John McAlister, 
Inc., 99 S.B,2d 177, 231 S.C. 626— 
Talbot V. Myrtle Beach Bd. of Ad¬ 
justment, 72 S.E.2d 66, 222 S.C. 165. 

Tex.—City of Waxahachie v, Wat- 
kins, 276 S.W.2d 477, 154 Tex. 206. 

Lamkln v, City of Bellaire, Civ. 
App,, 308 S,W.2d 70—City of Lub- 
bock V. Stubbs, CivAupp., 278 S.W. 
2d 619—Davis v. Nolte, Civ.App., 
231 S.W,2d 471, refused no reversi- 
ble error—Hem v. Weaver, Civ. 
App., 227 S.W.2d 286, reversed on 
other grounds Weaver v. Ham, 232 
S.W.2d 704, 149 Tex. 309—Edge v. 
City of Bellaire, ClvA.pp., 200 S,W. 
2d 224, error refused—Simras v. 
City of Sherman, Civ.App., 181 S. 
W'.2d 100. afflrmed 183 S.W.2d 415, 
143 Tex. 116—City of Dallas v. 
Llvely, C1V.APP., 161 S.W.2d 895, 
erro-r refused—Connor v. City of 
University I^ark, Civ.App., 142 S.W. 
2d 706, error refused. 

Va.—West Bros. Brick Co. v. City of 
Alexandria, 192 S.B. 881, 169 Va. 
271, appeal dismissed 68 S.Ct. 869, 
302 U.S. 668, 82 UEd. 508, rehear- 
Ing denied 68 S.Ct. 480, 302 U.S. 
781, 82 Li.Ed. 603. 

Wls.—Smith V. City of Brookfleld, 74 
N.W.2d 770. 272 Wis. 1—Geisenfeld 
V. Village of Shorewood, 287 N.W. 
683, 232 Wis. 410—State ex rei. 
Newman v. Pagels, 250 N.W. 430, 
212 Wis. 475. 
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Sisnllar to statute 
Test for determinlng whether lo- 
cal zoning authority has abused its 
discretion Is simllar to that employed 
in considering constltutionality of a 
statute, in that it Is courfs duty to 
t nft.Tr A every presumption and intend- 
ment in favor of the valldity of the 
decision and to sustain it unless Its 
invalidity is beyond a reasonable 
doubt. 

Conn.—^Bden v. Town Plan and Zon¬ 
ing Commission of Town of Bloom- 
field, 89 A.2d 746, 139 Conn. 59. 

Ona seaidiig mandamus to compel 
isBuance of building permit under 
section of town building bylaws re- 
lating to issuance of such permlts 
must be deemed to have recognized 
the valldity and application of such 
section, at least in reference to the 
matter of building permits, 

Mass.—Karl V. Wolsey Co. v. Build¬ 
ing Inspector of Bedtford, 86 N.E.2d 
644. 324 Mass. 419. 

Presumption held uot irrebnttable 
Mere couflict in testlmony as to 
the hlghest and best use of property, 
impact of proposed land use on areas 
Involved or its eftect on property val- 
ues, does not make Irrebuttable the 
presumption that an ordinance is val- 
id, and a diiference of opinlon does 
not render the evidence of one party 
unbelievable, or require a finding that 
reasonableness of an ordinance is de- 
batable. 

IU.—Bauske v. City of Des Plaines, 
148 N.E.2d 684, 13 I11.2d 169. 

17. S.C.—Talbot v. Myrtle Beach Bd. 
of Adjustment, 72 S.E.2d 66, 222 
S.C. 166. 

18. Mich.—Osius V. City of St. Clalr 
Shores. 76 N.W.2d 26, 344 Mich. 
693. 

Tex.—Ham v. Weaver, Clv.App., 227 
S.W.2d 286, reversed on other 
grounds Weaver v. Ham, 232 S.W. 
2d 704, 149 Tex. 309. 

19. Cal.—Biscay v. City of Burlin- 
game, 15 P.2d 784, 127 C.A. 213. 

ni.—^Anderson v. County of Cook, 138 
N.E.2d 485, 9 I11.2d 568. 

Md.—^American OU Co. v. Miller, 102 
A,2d 727, 204 Md. 32—Wakofleld ▼. 
Kraft, 96 A.2d 27, 202 Md. 136. 
Miss.—Oorpus OTuzis Secundum quot- 
ed iu W. Ii. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 217 
Misa 892. 

N.J.—Tomko V. Vissers, 121 A.2d 602, 
21 N.J. 226—^Yanow v. Saven Oaks 
Park, Inc., 94 A.2d 482, 11 N.J. 341, 
3$ A.Li.R.2d 639—Scarborough 
Apartments v. City of Bnglewood, 
87 A.2d 637, 9 N.J. 182—Oliva v. 
City of Garfield, 62 A.2d 673, 1 NJT. 
184. 
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ulation is presumed to be for the public good,^® morals, and general welfare.^^ The presumption 
and adapted to promote the public health, safety, of reasonableness must be applied to the facts of 


Skaf V. Zonlng Bd. of Adjust- 
ment of City of Asbury Park, 113 
A.2d 843. 36 N.J.Super. 216— 

Marie*s Launderette v. City of 
Newark, 110 A.2d 66, 33 N.J.Super. 
279, reversed on other grrounds 113 
A.2d 190, 36 N.J.Super. 94—Sleber 
V. Laawe, 109 A.2d 470, 33 N.J. 
Super. 116—Jones v. Zonlng Bd. of 
Adjustment of Long Beach Tp., 
108 A.2d 498, 32 N.J.Super. 397— 
Dal Roth, Inc. v. Divislon of Alco- 
holic Beverage Control, Dept. of 
Law & Public Safety of N. J„ 100 
A.2d 607, 28 N.J.Super. 246—Has- 
brouck Heights Hospita! A8s*n v. 
Borough of Hasbrouck Heights in 
Bergen County, 99 A.2d 691, 27 N. 
J.Super. 476, reversed on other 
grounds 106 A.2d 621. 16 N.J. 447 
—^Pequannock Tp. v. De Wilds, 91 
A,2d 410, 21 N.J.Super. 617—Casper 
V. City of Long Branch, 86 A.2d 
691, 18 NJ.Super. 90—Struyk v. 
Samuel Braen’s Sons, 85 A.2d 279, 
17 NJ.Super. 1, affirmed 88 A.2d 
201, 9 N.J. 294—Town of Montclair 
V. Bryan, 86 A.2d 231, 16 NJ.Super. 
635—^Llonshead Lake v. Wayne 
Tp., Passalc County, 80 A2d 660, 
13 N.J.Super. 490, reversed on oth¬ 
er grounds 89 A.2d 693, 10 N.J. 166, 
appeal dismissed 73 S.Ct. 386, 344 
tr.S. 919, 97 L.Ed. 708—Birkfleld 
Realty Co. v. Board of Com*rs of 
City of Orange, 79 A,2d 826, 12 N.J. 
Super. 192—Guaclides v. Borough 
of Englewood Cliffs, 78 A.2d 435, 
11 N.J.Super. 406—^Lionshead Lake 
V. Wayne Tp., Passaic County, 74 
A.2d 609, 9 N.J.Super, 83—Scerbo 
V. Board of Adjustment of Jersey 
City, 67 A.2d 472, 4 N.J.Super. 409 
—Collins V. Board of Adjustment» 
of City of Margate, 67 A.2d 332, 3 
N.J.Super. 663, afflrmed 69 A.2d 
708, 3 N.J. 200—Anderson v. Mayor 
and Council of Town of Bloomfleld, 
65 A.2d 270, 2 N.J.Super, 606—Con- 
cord Garden Apartments v. Board 
of Adjustment of City of Engle¬ 
wood, 64 A.2d 366, 1 N.J.Super. 301. 

420 Broad Ave. Corp. v. Borough 
of Palisades Park, 61 A2d 23, 137 
NJ.Law 527—Greenway Homes v. 
Borough of River Edge, 60 A.2d 
811, 137 N.J.Law 463—United Ad- 
vertising Corp. v. Board of Adjust¬ 
ment of Maplewood Tp., 66 A.2d 
406, 136 N.J.Law 336-^row v. 

Town of Westfleld, 66 A.2d 403, 136 
NJ.Law 363—^Durrwachter v. May¬ 
or & Council of Borough of Falr 
Lawn, 65 A.2d 832, 136 NJ.Law 
314—^Ridgewood Air Club v. Board 
of Adjustment of Village of Ridge- 
weod, Bergen County, 65 A.2d 100, 
136 NJ.Law 222—^Toemajis v. 
HiUsborough Tp., Somerset Coun¬ 
ty, 64 A.2d 202, 136 N.J.Law 699— 
Albright v. Johnson, 60 A.2d 899, 


136 N.J.Law 70—Repp v. Shahadi, 
38 A.2d 284, 132 N.J.Law 24—Bran- 
don V. Board of Com'rs of Town of 
Montclair, 11 A.2d 304, 124 N.J.Law 
135, afflrmed 16 A.2d 698, 125 N.J. 
Law 367—^Richman v. Board of 
Com’rs of City of Newark, 4 A.2d 
601, 122 N.J.Law 180—Dickinson 
V. Inhabltants of City of Plainfleld, 
4 A.2d 91, 122 NJ.Law 63. 

Frank J. Durkin Lumber Co. v. 
Fltzsimmons, 143 A. 816, 6 N.J. 
Mlsc. 1102, reversed on other 
grounds 147 A. 665, 106 N.J.Law 
183—^Marlyn Realty Co. v. Zoning 
Board of Adjustment of Town of 
West Orange, 142 A 438, 6 N.J. 
Misc. 681, afflrmed 146 A. 320, 106 
N.J.Law 673—^Linwood Co. v. Board 
of Adjustment of Town of Bloom- 
fleld, 142 A. 436, 6 N.J.Misc. 606— 
Bilt-Wel Co. V. Scott, 142 A. 434, 6 
N.J.Misc. 621—Steinberg v. Board 
of Adjustment of Town of Nutley, 
142 A 431, 6 NJ.Misc. 597, afflrmed 

146 A. 318, 106 N.J.Law 603, fol- 
lowed in Paramount Realty & 
Const. Co. V. Schmitt, 146 A. 319, 
106 NJ.Law 687—Eitay v. Quig- 
ley, 142 A. 427, 6 N.J.Misc. 623— 
Urban v. Board of Adjustment of 
Hillside Tp., 142 A. 364, 6 NJ.Misc. 
602—^Benbak Const. Co. v. Board of 
Adjustment of City of Orange, 142 
A. 367, 6 N.J.Misc. 643—Bom v. 
Board of Adjustment of City of 
Paterson, 142 A. 346, 6 NJ.Misc. 
661, followed in Koogan v. Board 
of Adjustment of City of Paterson, 
142 A 346, 6 NJ.Misc. 662, and 
Markowltz v. Quigley, 142 A 346, 6 
N.J.Misc. 663—^Kanter v. Board of 
Adjustment of City of Bast Orange, 
142 A 342, 6 N.J.Misc. 668—Feld- 
man & Pivnlck v. Board of Adjust¬ 
ment of City of East Orange, 142 
A 177, 6 NJ.Misc. 620, followed in 
Astapoff V. Bigelow, 142 A. 918, Del 
Campo V. Board of Adjustment of 
City of Newark, 142 A 920, and J. 
H, Realty Co. v. Board of Adjust¬ 
ment of City of Bast Orange, 142 
A 921, 6 N.XMisc. 640—Bwald v. 
Board of Adjustment of Borough 
of Leonia, 142 A 42, 6 NJ.Misc. 
582—^Bellofatto v. Board of Ad¬ 
justment of Town of Montclair, 141 
A 781, 6 NJ.Misc. 612, followed in 
Burg V. Board of Adjustment of 
City of Passaic, 142 A. 919, 6 N.J. 
Mlsc. 804, Olaremont Bldg. Co. v. 
Board of Adjustment of City of 
Newark, 142 A 919, 6 N.J.Misc. 806, 
Park d; Prospect v. Board of Ad¬ 
justment of City of Orange, 142 A 
924, 6 NJ.Misc. 804, and Crystal 
Holding Co. v. Town of Westfleld, 

147 A. 916, 7 NJ.Misc. 975—A. G. 
Constructlon Co. v, Scott, 136 A 
207, 6 N.J.Misc. 261, reversed on 
other grounds 141 A. 760, 104 N.J. 
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Law 696—Burg v. Ackerman, 135 
A 672, 6 N.J.Misc. 96. 

N.T.—^Eaton v. Sweeny, 251 N.Y.S, 
246, 232 App.Div. 459, reversed on 
other grounds 177 N.E. 412, 257 N, 
Y. 176. 

Okl.—^Weaver v. Bishop, 52 P.2d 853, 
174 Okl. 492. 

aO. Cal.—Lockard v. City of Los An- 
geles, 202 P.2d 38, 33 C.2d 453, 7 
A.L.R.2d 990. 

Miss.—Corpus Juris Secundum quot- 
ed in W. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 
217 Miss. 892. 

NJ.—^Lionshead Lake v. Wayne Tp., 
Passaic County, 74 A.2d 609, 9 N.J. 
Super. 83—^Lumund v. Board of Ad¬ 
justment of Borough of Ruther- 
ford, 69 A2d 3G1, 6 N.J.Super. 474, 
afflrmed 73 A.2d 645, 4 N.J. 577. 

420 Broad Ave. Corp. v. Borough 
of Palisades Park, 61 A.2d 23. 137 
NJ.Law 627. 

21. Cal.—^McCarthy v. City of Man¬ 
hattan Beach, 264 P.2d 932, 41 C.2d 
879, certiorari denied 76 S.Ct. 29, 
348 U.S. 817, 99 L.Ed. 644. 

Willett & Crane v. City of Palos 
Verdes Estates, 216 P.2d 85, 96 C. 
A2d 757—Corporation of Presiding 
Bishop of Church of Jcsus Christ 
of Latter-Day Saints v. City of 
Porterville, 203 P.2d 823, 90 C.A. 
2d 656, appeal dismissed 70 S.Ct. 
78, 338 U.S. 806. 94 L.Ed. 4S7, re- 
hearing denied 70 S.Ct. 342, 338 U. 
S. 939, 94 L.Ed. 679. 

Plaaning 

Courts would assume that zoning 
ordlnance was product of far-sighted 
planning cal culat cd to promoto gen- 
eral welfare of city at soino future 
time. 

NY.—^Arverne Bay Const. Co, v, 
Thatcher, 15 N.E.2d 587, 278 N.Y. 
222, 117 AL.R. 1110. 

Bove V. Donner-llanna Coke Cor¬ 
poration, 254 N.Y.S. 403, 142 Misc. 
329, afflrmed 258 N.Y.S. 229, 236. 
App.Div. 37, mollon denied 258 N 
Y.S, 1076, 236 App.Div. 776. 
Absence of proof 
In determlning whelher prohibition 
of lawful use of land by zoning or- 
dinancG has real and sub.stantial re^ 
lationship to public health, safety, 
morals, or the general welfare, in 
absence of proof ou subject, pre- 
aumptlon of existence of such rela- 
tionship and valldlty of ordinance is 
resorted to, but not when there is 
proof on which a judlcial determina- 
tion thereof can be made, as when 
the contrary is proved by competent 
evidence or appears on the face of 
the enactment. 

Mich.—Gust V. Canton Tp., 70 NW.2d[ 
772. 342 Mich. 436. 
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the particular case ,22 and it applies to rezoning as 
well as to the original zoning regulation,23 but not 
with the same weight,24 the presumption being that 
the zones are well-planned and arranged and are 
to be more or less permanent, subject to change only 
to meet a genuine change in conditions.25 

It is presumed that the legislative body investi- 


gated and found conditions such that the legislation 
which it enacted was appropriate,^^ and that it act- 
ed wisely27 and with full knowledge of the condi¬ 
tions,28 that it intended a reasonable and legal clas- 
sification,22 and had sufficient reason to make the 
classification that it made,20 that it did what was 
necessary to make the ordinance valid,2i and com- 


22 . Md.—Northwest Merchants Ter- 
minal v. 0’Rourke, 60 A.2d 743, 191 
Md. 171. 

Miss.—Corpus Juris Secundum quot- 
ed in L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 217 
Miss. 892. 

23. Md.—Eckes v. Board of Zoning 

Appeals of Baltimore County, 121 
A.2d 249, 209 Md. 432—American 
Oil Co. V. Miller, 102 A.2d 727, 204 
Md. 32—Znng & Sons, Builders, 
Inc. V. Taylor, 102 A.2d 723, 203 
Md. 628—Northwest Merchants 

Terminal v. CRourke, 60 A.2d 743, 
191 Md. 171. 

MKss.—Corpus Juris Secundum quot- 
ed in W. L. Holcomb, Inc. v. City 
of Clark-^^dalc, 65 So.2d 281, 284, 217 
Mi.s.s. 892. 

N.J.—Anderson v. Mayor and CouncU 
of Town of liloomfleld, 65 A.2d 270, 
2 N.J.Supor. 605. 

N.Y.—^Linn v. Town of Hempstead, 
170 N.Y.S.2d 217, 10 Misc.2d 774. 
Tex.—City of Waxahachie v, Wat- 
kins, 275 S,\V.2d 477, 164 Tox. 206. 

Moody V. City of University 
Park, Clv,App„ 278 S.W.2d 912, re- 
fusod no roversiblo error—Clesi v. 
Northwest Dallas Imp. Ass’n, Civ. 
App., 263 S.W.2d 820, rnfuaod no re- 
versiblc error—McNult Oil & Re- 
flning Co, v. Brooks, Civ.App., 244 
S.\V.2d 872. 

Propev ezorcise of dlsoretion 

City Koverning bod.v'.s amendatory 
ordinance, chnnging Uic zoning of 
c«*rtain lands so n.s preclude con- 
struction of pnipo.sfd apartmvnt 
hou.Mc Iherooii, wns presumably prop- 
er exerttlsc of dls^Tollon and iiitvnd- 
ed to change zoning districta to con> 
form to comprehensivo zoning plan 
suUable to city, 

N.J.—Concord Oarden Aparlment.s v. 
r.oard of Adju.stinent of City of 
Englewood, 64 A.2d 35B, 1 N.J.Su- 
por. 301. 

When presumption disappears 
AVhoro facta showcd and it was de- 
termined by trial court that cIty act- 
ed arbitrarlly, unreasonably, and 
ahuHOd its dlHcretion in amending 
baslc zoning ordinance by changing 
block from singlo-family residence 
zone to an apartmezit house zone, 
presumption that enactment of 
amendatory ordinance was valid dis- 
appeared. 

Tex.—^Weaver v, Ham, 232 S.W.2d 
704, 149 Tex. 309. 


Reclasslfication 

Ky.—^Hatch v. Piscal Court of Pay- 
ette County, 242 S.W.2d 1018. 

24. Md.—^Eckes v. Board of Zoning 
Appeals of Baltimore County, 121 
A.2d 249, 209 Md. 432—American 
Oil Co. V. Miller, 102 A.2d 727, 204 
Md. 32—Zang & Sons, Builders, Inc. 
V. Taylor, 102 A.2d 723, 203 Md. 628 
—^Kracke v. Welnberg, 79 A.2d 387, 
197 Md. 339—^Northwest Merchants 
Terminal v. CRourke, 60 A.2d 743, 
191 Md. 771. 

Miss.—Corpus Juris Secundum quot- 
ed in W. Li. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 217 
Miss. 892. 

25- Md.—Board of County Com'rs 
of Talbot County v. Troxell, 132 A. 
2d 845, 214 Md. 136—Kroen v. 
Board of Zoning Appeals of Bal ti¬ 
more County, 121 A.2d 181, 209 
Md. 420—^Zinn v. Board of Zoning 
Appeals of Baltimore County, 114 
A.2d 614, 207 Md. 856—Temmink 
V. Board of Zoning Appeals of Bal¬ 
timore County, 109 A.2d 85, 205 
Md. 489—Offutt V. Board of Zon¬ 
ing Appeals of Baltimore County, I 
105 A.2d 219, 204 Md. 551—Ameri¬ 
can Oil Co. V. Miller. 102 A.2d 727, 
204 Md. 32—^Zang & Sons, Builders, 
Inc. V. Taylor, 102 A.2d 723, 203 
Md. 628—Kracke v. Welnberg, 79 
A.2d 387, 197 Md. 339—Northwest 
Merchants Terminal v. CRourke, 
60 A.2d 743, 191 Md. 171. 

Miss.—Corpus Juris Secundum quot- 
ed in W. Ii. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 
217 Miss. 892. 

26. U.S.—^Dennis v. Village of Tonka 
Bay, C.C.A.Minn., 156 F.2d 672. 

Md.—^Huff V, Board of Zoning Ap¬ 
peals of Baltimore County, 133 A. 
2d 83, 214 Md. 48. 

Minn.—^Kigcs v. City of St. Paul, 62 
N,W.2d 363, 240 Mlnn. 522. 

Miss.—Corpus Juris Secundum quot, 
ed in W. Xi. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 217 
Miss. 892. 

N.Y.—Congregatlon Beth Israel West 
Side Jewlsh Center v. Board of Es- 
timate of City of New York, 139 
N.Y.S.2d 645, 285 App.Div. 629. 
Selection of territory 
Iicglslative body must be presumed 
to have fairly detormined that thero 
was reasonatile ground for territory 
selection made in passing ordinance 
restricting height of buildlngs. 

(Cal.—^Brougher v. Board of Public 
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Works of City and County of San 
Prancisco, 290 P. 140, 107 C.A. 16. 

27. Miss.—Corpus Juris Secundum 
quoted in W. L. Holcomb, Inc. v. 
City of Clarksdale, 65 So.2d 281, 
284, 217 Miss. 892. 

Tex.—Thompson v. City of Carroll- 
ton, Civ.App., 211 S.W.2d 970. 

28. Miss.—Corpus Juris Secundum 
quoted in W. L. Holcomb, Inc. v. 
City of Clarksdale, 65 So.2d 281, 
284, 217 Miss. 892. 

Neb.—Cassel Realty Co. v. City of 
Omaha, 14 N.W.2d 600, 144 Neb. 
753—^Dundee Realty Co. v. City of 
Omaha, 13 N.W.2d 634, 144 Neb. 
448. 

Va.—^West Bros. Brick Co. v. City of 
Alexandria, 192 S.E. 881, 109 Va. 
271, appcal dismissed 58 S.Ct 369, 
302 U.S. 658, 82 L.Ed. 508, rehear- 
ing denied 58 S.Ct. 480, 302 U.S. 
781, 82 L.Ed. 603. 

Xn mand a mus prooeedlng to com- 
pel issuance of bullding permits for 
addltional traller park on townshlp 
land which had been rezoned rcsiden- 
tial, it was presumed that ali mem- 
bers of township board had in mind 
general conditions of property in 
township, and in absence of testlmo- 
ny to contrary, acted on such knowl¬ 
edge in enacting x^ezoning ordinance, 
notwithstanding township supervis- 
or^s testimony that purpose of ordi¬ 
nance was to prevent incinorator 
piant. 

Mich.—Stevens v. Royal Oak Tp., 
Oakland County, 68 N.W.2d 787, 
342 Mich. 105. 

29. Fla.—City of Mlami v. Rosen, 
10 So.2d 307, 151 IHa. 677. 

Miss.—Corpus JUris Secundum quot¬ 
ed in W. L. Holcomb, Inc. v. City 
of Clarksdale, 66 So.2d 281, 284, 217 
Miss. 892. 

30. Miss.—Corpus Juris Secundum 
quoted in W. L. Holcomb, Inc. v. 
City of Clarksdale, 65 So.2d 281, 
284, 217 Miss. 892. 

N.J.—Bogert v. Washington Tp., 136 
A.2d 1, 26 N,J. 67. 

Tex.—^Edge v. City of Bellalre, Civ. 
App., 200 S.W.2d 224—City of Dal¬ 
las V. Lively, Civ.App., 161 S.W. 
2d 895, error refusod. 

31. Ala.—^Walls v. City of Gunters- 
ville, 45 So.2d 468, 253 Ala. 480— 
Rose V. City of Andalusla, 31 So. 
2d 66, 249 Ala. 333. 

Miss.—Corpus Juris Secundum quot- 
, ed in W. Ii. Holcomb, Inc. v. City 
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plied with all requirements as to the formalities of 
adoption,32 and that the regulation is in the interest 
of the community as a whole.33 There is no pre- 
sumption that in all circumstances no essential 
official action was taken merely because of the ab- 
sence of any relative entry thereof in the minutes 
prepared by the clerk or secretary at the meeting of 
the zoning body.^^ 

If any state of facts reasonably can be conceived 
that would sustain the ordinance, that state of facts 
is presumed to exist.^® If necessity under the police 
power36 or considerations of public health, safety, 
comfort, or general welfare,37 could have justified 
the zoning ordinance, the court must assume that 
they did justify it. It must be presumed that a regu- 
lation requiring the location of buildings at specified 
distances from the Street was enacted for statutory 


police purposes.3* The assumption of validity has 
been held not to extend, however, to the proscrip- 
tion of churches en masse from residence districts.^» 
Retroactive operation will not be presumed in the 
absence of ciear and unequivocal language mani- 
festing an intention to give it such operation.*^® 

A recital in a zoning ordinance that maps were 
attached to the ordinance creates a presumption 
that the maps were attached at the time the ordi¬ 
nance was adopted;^^ and declarations in the ordi¬ 
nance that the provisions thereof constitute the 
minimum requirements for the promotion of public 
health, safety, and general welfare of the city are 
presumed to be correct>2 a recital that an amend- 
ment is in the general interest is not conclusive in 
determining whether the amendment is within the 
police power, but the court must determine for itself 


of Clarkadale, 65 So.2d 281, 284, 217 
Miss. 892. 

N.J.—^Manningr v. Borough of Para¬ 
mus, 118 A.2d 60. 37 N.J.Super. 574. 

Oflioial actloa 

Wliere minutes of meetingr of mu- 
nicipal planningr board revealed that 
zoning ordinance was in fact intro- 
duced, considered, and flnally adopt- 
ed in an amended form, and the only 
deflciency in the municipal records 
was the absence thereln of any spe- 
clfLc entry relative to offlclal action 
conceming the amendment, the pre¬ 
sumption of occurrence of lawful ac¬ 
tion by mayor and council prevailed, 
where evidence was silent in that 
particular. 

N.J.—^Mannlng v. Borough of Para¬ 
mus, supra. 

Approval of ordinance 
Where township submltted zoning 
ordinance to the coordinating com- 
mittee and it was not disapproved, 
approval of the ordinance by the 
committee must be conclusively pre¬ 
sumed. 

Mich.—^Ritenour v. Dearbom Tp., 40 
N.W.2d 137, 826 Mich. 242. 

32. Gra. —^Hamilton v. ISTorth Ga. 
Blec. Membership Corp., 40 S.E.2d 
750, 201 Ga. 689. 

N.T.—Longo V. Bilers, 93 N.T.S.2d 
517, 196 Misc. 909. 

AdopUon prooedure 
Court must assume, in absence of 
attack on procedure followed in 
adopting such ordinances, that ordi¬ 
nance provlding a zoning plan for 
City and ordinance amending the first 
ordinance were submltted to plan- 
ning commission for consideration 
before adoption by council in accord- 
ance with City charter and were val- 
id with respect to adoption proce- 
dura 

CaJL—Essick v. City of Los Angeles, 
213 P.2d 492, 34 C.2d 614. 


Vote of towB meeting 

(1) Every reasonable presumption 
is to be made in favor of vote of 
town meeting on amendment to zon¬ 
ing law. 

Mass.—Caires v. Building Com’r of 
Hingham, 83 N.E.2d 650, 323 Mass. 
589. 

N.J.—^Michaels v. Township Commit¬ 
tee of Pemberton Tp., Burlington 
County, 67 A.2d 324, 3 N.J.Super. 
523. 

(2) In proceedlng to determine va¬ 
lidity and extent of town zoning law, 
it could not be assumed that voters, 
in following recommendations of 
plannlng board by adopting law, were 
aotivated by unsound reasons men- 
tioned by board, where such reasons 
dealt with merely one phase of sub- 
Ject under discussion. 

Mass.—Simon v. Town of Needham, 
42 N.E.2d 516, 311 Mass. 560, 141 
A.L.R 688. 

Presumption not conolnsive 
Presumption of regularity of the 
passage of an ordinance is not con- 
olusive and may be eradlcated by af¬ 
firmative proof that the ordinance 
was not enacted in obedience to req¬ 
uisite formalities. 

N.J,—^Manning v. Borough of Para¬ 
mus, 118 A.2d 60, 37 N.J.Super. 574. 

33. Md.—^Kahl v. Consolidated Gas 
Blec. Light & Power Co. of Balti- 
more, 60 A.2d 754, 191 Md. 249. 

Miss.—Corpus Juris Secundum quot- 
ed in W. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 
217 Miss. 892. 

34. N.J.—Manning v. Borough of 
Paramus, 118 A.2d 60, 37 N.J.Su¬ 
per. 574. 

36. 111.—City of Springfield v. Ka- 
ble, 29 N.E.2d 676, 306 Ill.App. 616. 
Olassiftoation 

If there could have existed a state 
of facts justifylng classlficatlon or 
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restriction complalned of, courts will 
assume that it existed. 

Tex.—Bdge v. City of Bellaire, Civ. 
App., 200 S.W.2d 224—City of Dal- 
las V. Uvely, Civ.App., 161 S.W.2d 
895, error refused. 

38. CaL—Clemons v. City of Los 
Angeles, 222 P.2d 439, 86 C.2d 95. 

Neb.—Cassel Realty Co. v. City of 
Omaha, 14 N.W.2d 600, 144 Neb. 
763. 

37. Cal.—Clemons v. City of Los An¬ 
geles, 222 P.2d 439, 36 C.2d 95. 

La.—State ex rei. Civello v. City of 
New Orleans, 97 So. 440, 164 La. 
271, 33 AL.IL 260. 

Neb.—Pettis v. Alpha Alpha Chap- 
ter of Phi Beta Pi, 213 N.W. 833, 
115 Neb. 525. 

33. Mass.—Slack v. Building Inspec¬ 
tor of Town of Wellesley, 160 N. 
E. 285, 262 Mass. 404. 

Presumption not considered 
Zoning ordinance whlch, on its 
face, operated to exclude churches 
and schools from entire village, ob- 
viated necessity for court, in deter¬ 
mining validity of ordinance, to re- 
sort to presumption of reasonable- 
ness and validity and radsed a ques- 
tton for judiclal determinatlon. 
Mich.—Mooney v. Village of Orchard 
Lake, 63 N.W.2d 308, 333 Mich. 389. 

39. Tex.—Simms v. City of Sher- 
man, Civ.App., 181 S.W.2d 100, af- 
firmed 183 S.W.2d 413, 143 Tex. 116. 

40. Cal.—Biscay v. City of Burlin- 
game, 15 P.2d 784, 127 C.A. 213. 

41. Minn.—State v. Modern Box 
Makers, 13 N.W.2d 731, 217 Minn. 
41. 

42. N.C.—Appcal of Pajker, 197 S.B. 
706, 214 N.C. 51, appeal dismissed 
Parker v. City of Greensboro, 69 
S.Ct 150, 305 U.S. 568, 83 L.Ed. 
358. 
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whether the amendment conforms to the facts.^^ 
It will not be assumed that the municipality, in 
adopting a zoning ordinance would not have adopted 
the zoning plan as a whole if it knew that its treat- 
ment of a small segment was invalid.^^ In a suit 
to enjoin enforcement of a zoning ordinance, where 
plaintiff showed several instances of nonconforming 
uses, it will not be assumed that such uses had not 
existed before the zoning ordinance was adopted.^^ 

b. Acts or Decisioiis of Boards or Officers 

On Judfclal review of the action or decislon of a zon¬ 
ing board or ofTlcer, it will be presumed, in the absence 
of evidence to the contrary, that the action of the board 
or offker was legal and correct. 


On review of the action or decision of a zoning 
board or commission, in the absence of evidence 
to the contrary, it will be presumed that the action 
of the board or officer was legal and correct,^® that 
it was reasonable,^*^ and that the board acted on 
proper motives.^^ So it will be presumed that public 
officials charged with administering building and 
zoning ordinances will discharge, or have dis- 
charged, their duties honestly and in accordance 
with law,^^ and it will not be assumed that officials 
will not comply with applicable regulations.^® It 
will be presumed that the facts necessary to sustain 
the action of the board or commission were ascer- 
tained by it,5l and that the board had before it suf¬ 
ficient and appropriate evidence to support its find- 


43. Ohio.—Clifton Hilis Realty Co. 
V. City of Cincinnati, 21 N.E.2d 993, 
60 Ohio App. 443. 

44. N.J.—Behlen & Bros., Inc. v. 
Mayor and Council of Town of 
Kearny, 105 A.2d 894, 31 N.J.Super. 
30. 

45. N.J.—Casper v. City of I-ong 
Branch, 86 A.2d 691, 18 N.J.Super. 
90. 

46. Cal.—Rchfcld v. City and Coun- 
ty of San Francisco, 21 P.2d 419, 
218 Cal. 83. 

Conn.—Hilis v. Zoning Commission 
of Town of Newlnffton, 96 A.2d 
212, 139 Conn. 603—Blshop v. 

Board of Zoning Appeals of City 
of Now Haven, 53 A.2d 659, 133 
Conn. 614—Levine v, Zoning Board 
of Appeals of Meriden, 198 A. 173, 
124 Conn. 53—Straln v. Mims, 193 
A. 754, 123 Conn. 275—Thayer v. 
Board of Appeals of City of Hart¬ 
ford, 157 A. 273, 114 Conn. 15. 

Hamelln v. Zoning Bd. of the 
Borough of Wallingford, 117 A.2d 
86, 19 Conn.Sup. 445. 

Ky,—^Hatch V. Flsoal Court of Fay- 
ette County, 242 S.W.2d 1018— 
Louiavllle & jefferson County 
Plannlng db Zoning CommIasion v, 
Ogden, 210 S.W.2d 771, 307 Ky. 362 
—Solligman v. Western & South¬ 
ern I.lfo Ins. Co., 126 S.W.2d 419. 
277 Ky. 551. 

Mas».—Town of Saugus v. B. Perini 

6 Sona, 26 N.E.2d 1, 305 Maaa. 403. 
N.H.—Carrick v, Langtry, 108 A.2d 

546, 99 N.H. 251. 

N.J.—Stolz V. Bllenstein, 81 A.2d 476, 

7 N.J. 291. 

Cummina v. Board of Adjustment 
of Borough of Leonln, Bergen 
County, 121 A.2d 405. 39 N.J.Super, 
462—Gerkin v. ViUage of Ridge- 
wood, 86 A.2d 276, 17 N.J.Super. 
472. 

Lehrer v. Board of Adjustment 
of City of Newark, 88 A.2d 266, 137 
N.J,Law 100—Pieretti v, Johnson, 
41 A.2d 896. 182 N.J.Law 676— 
Green v. Board of Com^rs of City 
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of Newark, 86 A.2d 610. 181 N.J. 
Law 336. 

Mingle v. Board of Adjustment 
of City of Orange, 142 A. 367, 6 
N.J.Misc. 696. 

N.Y .—People ex rei. Black v. Ran- 
dall, 5 N.T.S.2d 40, 264 App.Div. 
310. 

Tishman Realty & Construction 
Co. V. Walsh, 237 N.Y.S. 237, 135 
Misc. 315, afflrmed 239 N.Y.S. 769, 
228 App.Div. 687—^People ex rei. 
Home for Hebrew Infants of City 
of New York v. Walsh, 227 N.Y.S. 
570. 131 Misc. 581. 

R.I.—Robinson v. Town Council of 
Narragansett, 199 A. 308, 60 R.I. 
422. 

Comp l iaaoe with znles 
Where nothing appeared in the rec- 
ord conceming the rules of the board 
of zoning adjustment of the city of 
Boston goveming notlce and proce- 
dure of hearings it was presumed 
in favor of the regularity of the pro- 
ceedlngs of public board that there 
was a compliance with such rules, 
if any existed. 

Mass.—Co-Ray Realty Co. v. Board 
of Zoning Adjustment of Boston, 
101 N.E.2d 888, 328 Mass. 103. 

47. D.C.—^Hagans v. Distrlct of Co- 
lumbia, Mun.App., 97 A.2d 922. 

Ky.—Hatch v. Fiscal Court of Pay- 
ette County, 242 S.W.2d 1018. 

48. Conn.—Strain v. Mims, 193 A. 
764, 123 Conn. 275. 

N.J.—A8<;henbach v. Inhabitants of 
City of Plalnfleld, 8 A.2d 679, 123 
N.J.Law 265. 

Pa.—Appeal of Lord, 77 A,2d 728, 
168 Pa.Super. 299, reversed on oth- 
er grounds 81 A.8d 583, 368 Pa. 121. 

Xnterest of conmuinity 
In acting in a given case, it is al- 
ways to be presumed, until it appears 
to the contrary, that a determlnation 
of a board of zoning appeals was 
regularly and honestly rendered in 
the intereat and welfare of the com- 
munity. 


N.Y.—^Fox V. Adams, 134 N.Y.S.2d 
534. 

49. Ala,—Walls v. City of Gunters- 
ville, 45 So.2d 468, 263 Ala, 480. 
BeoisLon. of issnes 
It is presumed that zoning board 
will do its duty and decide Issues on 
basis of facts presented. 

Wis.—Smith r. City of Brookfleld, 74 
N.W.2d 770. 272 Wis. 1. 

Minutes 

On appeal from decision of board 
of municipal and zoning appeals of 
municipality approving applicatlon 
to erect an addition to property, re- 
viewlng court would assume that 
board obeyed statutory mandate to 
keep minutes of its official actions 
and file them immediately. 

Md.—State Housing, Inc. v. City of 
Baltimore, 137 A.2d 708, 215 Md. 
294. 

Notloe of decisioiL 

Appellate court must presume that 
the planning and zoning commission 
of a City performed its duty and 
gave immediate written notice of its 
decision, adjusting a master zoning 
plan for unlncorporafced territory. 
Ky.—Hennessy v. Bischoff, 240 S.W. 
2d 71. 

50- Mass.—^Town of Brookline v. 
Co-Ray Realty Co., 93 N.EI.2d 681, 
326 Mass. 206. 

51. Cal.—^Balley v. Dos Angoles 
County, 293 P.2d 449, 46 C.2d 132. 

Miller v. Planning Commission 
of City of Torrance, 292 P.2d 27S, 
138 C.A.2d 698—Wheeler v. Gregg, 
203 P.2d 37, 90 C.A.2d 348—Can- 
trell V. Board of Sup^rs of Los An- 
geles County, 197 P.2d 218, 87 C.A. 
2d 471—Bartholomae OU Corpora¬ 
tion V. Seagor, 94 P.2d 614, 85 C. 
A.2d 77. 

iq-.Y._'V711llam Borea Contracting Co. 
V. Murdock, 294 N.Y.S. 19, 260 App. 
Div. 262, followed in 294 N.Y.S. 21, 
260 App.Div. 264. 

Tex.—^Meserole v. Board of Adjust¬ 
ment, City of Dallas, Civ.App., 172 
S.W.2d 628. 
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ings;52 and, accordingly, findings of the board on 
questions of fact properly before it are deemed to be 
prima facie lawful and reasonable.53 Members of 
a zoning board are presumed to have special knowl- 
edge in those matters which are a part of their ad- 
ministration of the zoning ordinance;^^ but it will 
not be presumed that they acted on special knowl- 


edge in the absence of disclosure to that effect.55 

As to permits and variances. In the absence of 
any indication to the contrary, the action of a zon* 
ing board or officer with respcct to the granting or 
denial of a permit will be presumed to be legal and 
correct.5® A similar rule applies with respect to 
the granting or denial of a variance;^^ but it has 


62. Ohio.—^McCauley v. Ash, 124 N. 
E.2d 739, 97 Ohio App. 208. 

63. N.H.—Jadda v. Manchester, 121 
A.2d 803, 100 N.H. 160. 

64. II.I.—^Perrier v. Board of Ap- 
peals of City of Pawtucket, 134 A. 
2d 141—-Woodbury v. Zoning Bd. of 
Revlew of City of Warwick. 82 A 
2d 164, 78 R.I. 319, 

55. R.I.—Perrier v. Board of Ap- 
peals of City of Pawtucket, 134 A. 
2d 141. 

56. Ga.—New Mission Baptist 

Church V. City of Atlanta, 37 S.E. 
2d 377, 200 Ga. 618. 

Va.—^Hopkins v. 0‘Meara, 89 S.E.2d 

I, 197 Va. 202. 

iBSuauoe pursuant to varlaiicd 

Where no attack was made on va- 
lidity of action of clty buildlng in¬ 
spector in issuing, pursuant to a 
variance granted by clty planning 
board, a permit to build a church 
on premlses previously zoned for 
resldential use only, it would be pre¬ 
sumed that building inspector act¬ 
ed within his authority and accord- 
ing to rules and regulations of city 
zoning ordinance. 

Ga.—^Ledbetter v. Callaway, 87 S.E. 

2d 317, 211 Ga. 607. 

Denial ox xevocation 

(1) Denial of permit by board of 
adjustment is, in the absence of evi- 
dence to the contrary, presumed 
rlght. 

N.J.—^Wharton Sand & Stone Co. v. 
Montville Tp., 120 A.2d 868, 39 N. 

J. Super. 278. 

Stelnberg v. Board of Adjust¬ 
ment of Town of Nutley, 142 A. 
431, 6 N.J.Mlsc. 597, affirmed 146 A 
318, 106 N.J.Law 603, followed in 
Paramount Realty Const. Co. v. 
Schmitt, 146 A. 319, 106 N.J.Law 
687—^Marlyn Realty Co. v. Zoning 
Board of Adjustment of Town of 
West Orange, 142 A. 428, 6 N.J. 
Miae. 681, afflrmed 146 A 320, 106 
N.J.Law 673—^Urban v. Board of 
Adjustment of Hillside Tp., 142 A 
364, 6 N.J.M1SC. 602. 

<2) It wa.s presumed that county 
board of supervisors reviewed rec- 
ord and considered all facts before 
reveraing action of zoning board 
which had heard witnesses and con¬ 
sidered evidence on application for 
special permit to operate rock Quar- 
ry and crushing piant, sand and 
gravel pit, and asphalt piant on land. 
CaL—Cohn v. County Bd. of Sup’rs 


of Los Angeles County, 286 P.2d 
836, 135 C.A2d 180. 

(3) On appeal from revocation of 
permit, requirements of ordinance 
with respect to building permits are 
presumed to have been determined 
favorably to applicant before grant¬ 
ing permit. 

Tax.—Gulf Reflnlng Co. v. City of 
Dallas, Civ.App., 10 S.W.2d 161, er¬ 
ror dismissed. 

AccesBory use 

Where declsion of zoning board of 
appeals granting a church permis- 
sion to use a portion of its property 
for oif-street parklng made no men- 
tion of undue hardship to church and 
its members, court would not assume 
that permit was granted as a vari¬ 
ance from provisions of zoning ordi¬ 
nance, but would assume that such 
permission was granted under sec- 
tlon of the ordinance authorizing 
granting of a permit for off-street 
restricted parking as a customarily 
incidental accessory use. 

Ohio.—^Mahrt v. First Church of 
Christ, Sclentist, Com.Pl., 142 N.E. 
2d 667, afflrmed 142 N.E.2d 678. 

57. Conn.—St. Patrick's Church Cor¬ 
poration V. Daniels, 154 A 343, 113 
Conn. 132. 

Pia.—^Troup v. Bird, 63 So.2d 717. 
Md.—^Montgomery County v. Mer- 
lands Club, Inc., 96 A.2d 261, 202 
Md. 279. 

Mass.—^Roman Catholic Archblshop 
of Boston V. Board of Appeal of 
Building Department of City of 
Boston, 167 N.E. 672, 268 Mass. 
416. 

isr.j.— Ardolino v. Board of Adjust¬ 
ment of Borough of Plorham Park, 
130 A2d 847, 24 N.J. 94—Cobble 
Close Farm v. Board of Adjust¬ 
ment of Middletown Tp., 92 A.2d 
4, 10 NJ, 442—^Rexon v. Board of 
Adjustment of Borough of Haddon- 
fleld, 89 A2d 233, 10 NJ. 1. 

Bierce v. Gross, 135 A.2d 661, 47 
NJ.Super. 148—Grimley v. Village 
of Ridgewood, 133 A2d 649, 46 N. 
J.Super. 674—^Mistretta v. City of 
Newark, 109 A2d 677, 33 N.J.Su- 
per. 206—^Herman v. Board of Ad¬ 
justment of Parsippany-Troy Hilis 
Tp.. Morris County, 102 A2d 73, 29 
NJ.Super. 164—Gerkin v. Village 
of Ridgewood, 86 A2d 276, 17 NJ. 
Super. 472—Shipman v. Town of 
Montclair, 84 A2d 652, 16 N.J.Su- 
per. 366—^Brandt v. Zoning Bd. of 
Adjustment of Mount Holly Tp., 
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84 A.2d 18, 16 K.J.Super. 113— 
Marrocco v. Board of Adjustment 
of City of Passaic, 68 A.2d 470, 5 
NJ.Super. 94—Crompton & Co. v. 
Borough of Sea Girt, 63 A.2d 834, 
1 NJ.Super. 607. 

Krilov V. Board of Adjustment 
of City of Newark, 67 A.2d 659, 137 
N.J.Law 39—Sitgreaves v. Board 
of Adjustment of Town of Nutley, 
64 A.2d 451, 136 N.J.Law 21—Na¬ 
tional Lumber Products Co. v. Pon- 
zio, 42 A2d 753, 183 N.J.Law 95— 
Grigga V. City of Paterson, 39 A. 
2d 231, 132 N.J.Law 145—Cook v. 
Board of Adjustment of City of 
Trenton, 193 A 191, 118 N.J.Law 
372. 

Keiser v. Inhabitants of City of 
Plainfleld, 159 A 785, 10 NJ.Misc. 
496—^Benbak Const. Co. v. Board 
of Adjustment of City of Orange, 
142 A. 357, 6 NJ.Misc. 643—Bom 
V. Board of Adjustment of City of 
Paterson, 142 A 346, 6 NJ.Misc. 
661, followed in Koogan v. Board 
of Adjustment of City of Paterson, 
142 A 345, 6 NJ.Misc. 651, follow¬ 
ed in Koogan v. Board of Adjust¬ 
ment of City of Paterson, 142 A 
346, 6 NJ.Misc. 662, and Marko- 
witz v. Quigley, 142 A 346, 6 NJ. 
Misc. 663—Kanter v. Board of Ad¬ 
justment of City of Bast Orange, 
142 A 342, 6 NJ.Misc. 668—Feld- 
man & Pivnlck v. Board of Ad¬ 
justment of City of East Orange, 
142 A 177, 6 N.J.Misc. 620, fol¬ 
lowed in Astapoff v. Bigelow, 142 
A 918, 6 NJ.Misc. 641, Del Campo 
V. Board of Adjustment of City of 
Newark, 142 A 920, 6 NJ.Misc. 
639. and J. H. Realty Co. v. Board 
of Adjustment of City of East 
Orange, 142 A. 921, 6 NJ.Misc. 640 
—^Bwald V. Board of Adjustment 
of Borough of Leonia, 142 A 42, 6 
NJ.Misc. 532—^Bellofatto v. Board 
of Adjustment of Town of Mont¬ 
clair, 141 A. 781, 6 NJ.Misa 512, 
followed In Burg v. Board of Ad¬ 
justment of City of Passaic, 142 A 
919, 6 NJ.Misc. 804, Claremont 
Bldg. Co. V. Board of Adjustment 
of City of Newark. 142 A 919, 6 
NJ.Misc. 805, Park & Prospect v. 
Board of Adjustment of City of 
Orange, 142 A. 924, 6 NJ.Misc. 804, 
and Crystal Holding Co. v. Town of 
Westfleld, 147 A 916, 7 NJ.Misc. 
975. 

NT.—Joyce v. Dobson, 8 NY.S.2d 
768, 256 App.Div. 348—Falvo v. 
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been held that where a zoning variance was granted 
after the zoning authority visited the premises 
and made a personal inspection of existing condi- 
tions, the presumption that sufficient reason for the 
granting of the variance, aside from the record, 
was revealed by inspection of the locus would not 
be indulgcd in by the court.®^ 

Dccisions with respect to motor vehicle Service 
stations or garages, On review of the decision of 
a zoning board with respect to the construction 
and opcration of a motor vehicle Service station or 
garagc, there is a presumption in favor of the de- 
termination of the board.^^ So on appeal from the 
action of a board in refusing to grant a certificate 
of approval for the location of a gasoline station, the 
court may not assume that the board did not con- 
sider and comply with the requiremcnts of stat- 
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utes as to the conditions necessary for the approval 
of such location,®^ 

§ 363. - Burden of Proof 

a. In general 

b. Acts or decisions of boards or officers 
a. In General 

Qenerally, the burden is on the party seeking Judi- 
clal relief with respect to zoning matters to establish his 
right to relief; and the one assalllng the validity of a 
zoning ordinance or regulation has the burden of proof 
to establish that the ordinance is invaild or arbitrary or 
unreasonable as to his property, that there is no per- 
missible interpretation which Justified Its adoption, or 
that It will not promote the safety, order, convenience, 
prosperity, and generai weifare of the pubiic. 

As in civil cases generally, the burden is on the 
party seeking judicial relief with respect to zoning 
matters to establish his right to relief.®^ The one 


Kerner, 225 N.Y.S. 747, 222 App. 
Div. 289. 

Clark V. Board of Zoning Appeals 
of Town of Hompatead, 90 N.Y.S. 
2d 507, aiiirmed In re Application of 
Clark, 89 N.Y.S.2d 916, 275 App. 
Div. 930, reargument and appeal 
denied Clark v. Board of Zoning 
Appeals of Town of Hompstead, 91 
N.Y.S.2d 838, 275 App.Div. 1001, 
rcveraed on othor grounds 92 N.B. 
2d 903, 301 N.Y. 86, motion denied 
95 N.K.2d 44, 301 N.Y. 681, cer¬ 
tiorari denied Board of Zoning Ap- 
peala of Town of Hempstoad v. 
Clark, 71 S.Ct. 498, 340 U.S. 933, 
95 L.Ed. 673—140 Riversido Drive 
V. Murdock, 78 N.Y.S.2d 890, re- 
versed on other grounds 95 N.Y. 
S.2d 860, 276 App.Div. 550. 

R.I.—Roberts v. Zoning Board of Ro- 
view of City of Tawtucket, 197 A. 
461, 60 R.I. 202. 

Aotlon. under ordinanoe 

Bojird of zoning appeals, in gront- 
ing nppllcfttion for extcnslon of build- 
ing in business zono into adjacent 
residencu zono in accordance with 
speclfled paragraphs of City zoning 
ordinance, must be as.sumcd to have 
acted under such i)aragraplis. 

Conn.—Bishop v. Board of Zoning 
Appeals of City of New Haven, 53 
A.2d 659, 133 Conn. 614. 
Asoertainment of faots 

Granting of a variance or excep- 
tion from zoning ordinance ralses 
presumption that existence of neces¬ 
sary facts to grant such variance or 
exception has been ascertained and 
found. 

Cal.—Steiger v. Board of Sup’rs of 
Li<ih Angeles County, 800 P.2d 210, 
143 C.A.2d 362—^Miller v. Planning 
Commisslon of City of Torrance, 
292 P.2d 278, 138 C.A,2d 598. 
Znspeotion of premises 

In revlewing determination of clty 
board of stemdards and appeals deny- 


Ing application for variance under 
zoning regulations, court must pre- 
sume, in absence of report of inspec¬ 
tion of premises and surrounding 
area and in view of undisputed facts 
concerning character of surrounding 
area, that inspection merely disclosed 
such facts. 

N.Y.—^Arditi Roalty Co. v. Murdock, 
67 N,y.S.2d 809. 

Spedlal knowledge 
Members of zoning board of re¬ 
view are presumed to have special 
knowledge of matters involved in de- 
termining whether allowance of an 
exception to zoning ordinance would 
be in harmony with general purpose 
and intent of ordinance conferring 
power to grant exception when board 
decmed exception to be in harmony 
with character of the district and 
appropriate to the uses or buildlngs 
in district, but that they acted on 
such spccial knowledge will not bc 
presumed on certiorari in absencc of 
disclosure in decision to that efCcct. 
R,I.—^Harrison v. Zoning Bd. of Re¬ 
view of City of Pawtucket, 69 A. 
2d 361, 74 R.1.136, 

58. N.J.—Stolz v. Ellenstcin, 81 A. 
2d 476, 7 N.J. 291. 

59. Ky.—Selligman v. Western & 
Southorn Life Ins. Co., 126 S.W.2d 
419, 277 Ky. 661. 

Md.—Blllcott v. Mayor and City 
Council of Baltlmore, 23 A.2d 649, 
180 Md. 176. 

N*.!!.—Jadda v. Manchester, 121 A.2d 
803, 100 N.H. 160. 

N.J.—Lehrer v. Board of Adjustment 
of City of New York, Sup., 58 A.2d 
265, 137 N.J.Law 100—Phillips Oil 
Co. V. Munlclpal Council of City 
of Clifton, 197 A. 730, 120 N.J.Law 
13. 

N.Y.—Hopkins v. Board of Appeals 
of City of Rochester, Monroe Coun¬ 
ty, 39 N.Y.S.2d 167, 179 Misc. 326. 
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Hilton V. Board of Appeals of 
City of Geneva, 18 N.Y.S.2d 213. 
Pfiu—^Appeal of Atlantic Reflning Co., 
Com.Pl., 66 York Leg.Rec. 81. 
Bivided vote 

Where permit to construet gaso¬ 
line station was required to be ap- 
proved by board of zoning ap¬ 
peals and a concurring vote of four 
members of the board was neces¬ 
sary to grant permit, and disapprov- 
al rested on mere failure to obtain 
concurring vote of four out of flve 
members of board, the action could 
not properly be described as that of 
a fact-flnding body, for purpose of 
deference accorded flndings on Judi¬ 
cial review. 

Md.—^Mayor and Council of City of 
Baltimore v. Blermann, 60 A.2d 
804, 187 Md. 614. 

Notice of ordinance 
Without showing required pub- 
lished notice was givon before adop¬ 
tion of zoning ordinance, court pre¬ 
sumed notice was given and that ap¬ 
plicant for gasoline station had 
knowledge thereof. 

N.J.—Schumacher v. Union City, 154 
A. 406, 9 N.J.Misc. 492. 

Denial of permit 

A strong presumption obtaina that 
denial of a permit for filling station 
whether by legialative or adminis- 
tx'7ttivo action is within the police 
power. 

Md.—HofiCman v. Mayor and City 
Council of Baltimore, 61 A.2d 269, 
187 Md. 693. 

60. Conn.—Gulf 011 Corp. v. Board 
of Selectmen of Town of Brook- 
Aeld, 127 A.2d 48, 144 Conn. 61. 

61. Md.—Serio v. Mayor and City 
Council of Baltimore, 119 A.2d 387, 
208 Md. 546. 

Action for deolaratory Judgment 
Conn.—Glonfriddo v. Town of Wlnd- 
sor, 81 A.2d 266, 137 Conn. 701. 
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assailing the validity of a zoning ordinance or reg- I the ordinance or regulation is invalid®^ or unreason- 
ulation has the burden of proof to establish that 1 able or arbitrary®^ with respect to the applicatiori 


N.T.—Ulmer Fark Bealty Co. v. City 
of New York. 67 N.Y.S.2d 713. re- 
versed on otlier grounds 63 N.Y.S. 
2d 143, 270 App.I)iv. 1044, affirmed 
77 N.B.2d 797, 297 N.T. 788. 

62. XJ.S.—Sinclair Refinin? Co. v. 
City of Chicago, C.A.I11., 178 F.2d 
214. 

Ala.—‘Walls V. City of Guntersville, 
45 So.2d 468, 253 Ala. 480—City of 
Guntersville v. Walls, 39 So.2d 667, 
262 Ala. 66—^Rose v. City of Anda- 
lusia, 31 So.2d 66, 249 Ala. 333. 

Cal.—^Beverly Oil Co. v. City of Los 
Angeles, 264 P.2d 865, 40 C.2d 652. 

City of Los Angeles v. Gage, 274 
P.2d 34, 127 C.A.2d 442—Corpora¬ 
tion of Presidlng Bishop of Church 
of Jesus Christ of Latter-Day 
Sainta v. City of Porterville, 203 
P.2d 823, 90 G.A.2d 656, appeal dia- 
missed 70 S.Ct. 78, 388 U.S. 806, 94 
L.£!d. 487, rehearing denied 70 S.Ct. 
342, 338 U.S. 939, 94 L.Ed. 679— 
Donovan v. City of Santa Monica, 
199 P.2d 51, 88 C,A.2d 386—Safe¬ 
way Stores V. City Council of City 
of San Mateo, 194 P.2d 720, 86 C. 

A. 2d 277—Tuba City v. Cherniav- 
sky, 4 P.2d 299, 117 C.A. 668— 
Brougher v. Board of Public Works 
of City and County of San Pran- 
cisco, 290 P. 140, 107 C.A. 16. 

Conn.—^Murpby, Inc., v. Town of 
Westport, 40 A.2d 177, 131 Conn. 
292, 166 A.L.R. 668. 

De Mars v. Zoning Commisslon 
of Town of Bolton, 109 A.2d 876, 
19 Cozin.Sup. 24, affirmed 115 A.2d 
663, 142 Conn. 680. 

Fla.—City of Miami Beach v. Silver, 
67 So.2d 646. 

Oa.—^Hamilton v. North Ga. Elee. 
Membership Corp., 40 S.E.2d 750, 
201 Ga. 689. 

111.—Skrysak v. Village of Mt. Pros- 
pect, 148 N.B.2d 721, 13 I11.2d 329— 
Bauske v. City of Des Plaines, 148 
N.B.2d 584, 13 I11.2d 169—Trust Co. 
of Chicago v. City of Chicago, 96 
N.E.2d 499, 408 111. 91—Wesemann 
V. Village of La Grange Park, 94 
N.R2d 904, 407 111. 81—Jacobson v, 
Village of Wilmette, 85 N.B.2d 763, 
403 IlL 260—^Du Page County v. 
Henderson, $3 N.E.2d 720, 402 111. 
179—City of Springfteld v. Vancil, 
76 N.B.2d 471, 398 111. 675—De Bar- 
tolo V. Village of Oak Park, 71 N. 

B. 2d 693, 396 IlL 404. Certiorari 
denied 68 S.Ct. 72, 332 U.S. 766, 92 
L.Ed. 360—^Porbes v. Hubbard, ISO 
N,B. 767, 348 UL 166. 

Ky.—City of Louisville v. Bryan S. 
MeCoy, 286 S.W.2d 646. 

Md.—^Hulf V. Board of Zoning Ap- 
peals of Baltimore County, 133 A. 
2d 83, 214 Md. 48—Serio v. Mayor 
and City Council of Baltimore, 119 
A.2d 387, 208 Md. 546—City of Bal¬ 
timore V. Cohn, 105 A.2d 482, 204 


Md. 623—^Zang & Sons, Builders, 
Inc. V. Taylor, 102 A.2d 723, 203 
Md. 628—Wakefleld v. Kraft, 96 A. 
2d 27, 202 Md. 136. 

Mich.—^Anderson v. City of Holland, 
74 N.W.2d 894, 344 Mich. 706. 

Mlss.—Coxpns Jnxis Secandum ai^ot- 
ed ia W. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 
217 Misa 892. 

Neb.—Weber v. City of Grand Island, 
87 N.W.2d 676, 165 Neb. 827. 

N.J.—^Tomko V. Visaers, 121 A.2d 502, 
21 N.J. 226—^Pischer v. Bedminster 
Tp.. 93 A.2d 378, 11 N.J. 194— 
Menges v. Bemards Tp., 73 A.2d 
640. 4 N.J. 556. 

Van Corp. v. Mayor and Council 
of Borough of Ridgeileld, 124 A.2d 
48, 41 N.J.Super. 74—^Rockaway 

Bstate V. Rockaway Tp., 119 A.2d 
461, 38 N.J.Super. 468—^Manning v. 
Borough of Paramus, 118 A.2d 60, 
37 N.J.Super. 674—Jones v. Zoning 
Bd. of Adjustment of Long Beach 
Tp., 108 A.2d 498, 32 N.J.Super. 397 
—Borough of Rockleigh, Bergen 
County V. Astral Industries, 102 A. 
2d 84, 29 N.J.Super. 154—Town of 
Montclair v. Bryan, 85 A.2d 231, 16 
N.J.Super. 635. 

Concord Development Co. v. Dow- 
ling, 142 A. 356, 6 N.J.Misc. 652. 
N.T.—Wulfsohn v. Burden, 150 N.B. 
120, 241 N.Y. 288, 43 A.L.R. 651. 

New York Trap Rock Corp. v. 
Town of Clarkstown, 149 N.Y.S.2d 
290, 1 A.D.2d 890—City of Albany 
V. Anthony, 28 N.T.S.2d 963, 262 
App.Div. 401—^Bond v. Cooke, 262 
N,T.S, 199, 237 App.Div. 229. 

Linn v, Town of Hempstead, 170 
N.Y.S.2d 217, 10 Misc.2d 774— 
Fieldston Garden Apartments v. 
City of New York, 146 N.T.S.2d 907, 
7 Misc.2d 147, affirmed 163 N.Y.S. 
2d 402, 3 A.D.2d 903—Gignoux v. 
Village of Kings Polnt, 99 N.Y.S.2d 
280, 199 Misc. 486—^Harrison v. 
Reidpath, 93 N.T.S.2d 669, 197 Misc. 
302—Rlce V. Van Vranke», 229 N.Y. 

S. 32, 132 Misc. 82, affirmed 232 N. 

T. S. 606, 225 App.Div. 179, affirmed 
175 N.B. 304, 265 N.T. 641. 

Nehrbas v. Incorporated Village 
of Lloyd Harbor, 147 N.Y.S.2d 738, 
modifled on other grounds 152 N.Y. 
S.2d 28, 1 A.D.2d 1034, affirmed 140 
N,E.2d 241, 2 N.Y.2d 190, 159 N.Y.S. 
2d 145—^People v. Calvar Corp., 69 
N.Y.S.2d 272, affirmed 36 N.B,2d 
644, 286 N.Y. 419, 136 A.L.R. 1376— 
Post Brick Co. v, Thompson, 68 N. 
Y.S.2d 169—Osbome v. Village of 
Bast Hampton, 61 N.Y.S.2d 142, af- 
firraed 66 N.Y,S,2d 646, 271 App. 
Div, 837. 

N.D.—^Midgarden v. City of Grand 
Forks, 54 N,W.2d 669, 79 N.D. 18. 
Ohlo.—State ex rei. Cook v. Turgeon, 
77 N.B.2d 283, 84 Ohio App. 287. 
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Or.—Shaffner v. City of Salem, 268 
P.2d 599, 201 Or. 45. 

Tex.—^Lamkin v. City of Bellaire, 
Civ.App., 308 S.W.2d 70—Skinner v. 
Reed, Civ.App., 265 S.W,2d 850— 
Niday v. City of Bellaire, Civ.App., 
251 S.W.2d 747—Connor v. City of 
Universtty Park, Civ.App., 142 S.W. 
2d 706, error refused. 

Wia.—Smith v. City of Brookfleld, 74 
N.W.2d 770, 272 Wis. 1—Geisenfeld 
V. Village of Shorewood, 287 N.W. 
683, 232 Wis. 410. 

Change of zone 

Conn.—Guerriero v. Galasso, 136 A.2d 
497, 144 Conn. 600—Mallory v. 
Town of West Hartford, 86 A.2d 
668, 138 Conn. 497. 

Hamelin v. Zoning Bd. of the 
Borough of Wallingford, 117 A.2d 
86, 19 Conn.Sup. 445. 

Beport by oommissiou 

In action by hospital associat ion 
against borough to have zoning ordi¬ 
nance amendment proh ibi ting hos- 
pitals In residentlal zones dedared 
invalid and to compel issuance of 
building permit for constniction of 
hospital, burden was on association 
to establish that no report was made 
by planning board with respect to the 
adoption of the amendment as re- 
quired by statute. 

N.J.—^Hasbrouck Heights Hospital 
Ass*n V. Borough of Hasbrouck 
Heights in Bergen County, 99 A.2d 
591, 27 N.J.Super. 476, reversed on 
other grounds 106 A.2d 521, 16 N.J. 
447. 

Protests 

In suit to enjoin issuance of per¬ 
mit for construction of business 
building on recently rezoned proper- 
ty, wherein issue was whether rezon- 
ing had been protestcd by sufficient 
number of landowners to require a 
three-fourths vote of governing body 
of City in erder to take efroct, de- 
fendants* denial of plaintllts’ alloga- 
tion as to sufficiency of protests 
placed on plaintilCs the burden o£ 
proving that 20 per cont. of landown¬ 
ers had signed protest. 

Fla.—Streep v. Sample, 84 So.2d 686. 

63. U.S.—^American Wood Products 
Co. v. City of Mlnneapolis, C,C.A. 
Minn., 35 F.2d 657. 

Cal.—^Wilkins v. City of San Bemar- 
dino, 176 P.2d 542, 29 C.2d 332— 
Sunny Slope Water Co. v. City of 
Pasadena, 33 P.2d 672, 1 C.2d 87. 

Donovan v. City of Santa Moni¬ 
ca, App., 199 P.2d 61, 88 C.A.2d 386 
—Safeway Stores v. City Council 
of City of San Mateo, App., 194 P. 
2d 720, 86 C.A.2d 277—Brougher 
V. Board of Public Works of City 
and County of San Francisco, 290 
P. 140, 107 OA. 16. 



101 C.J.S, 


Conn.—^HIlls v. Zoning Commission 
of Town of Newington, 96 A.2d 212, 
139 Conn. 603. 

Ga.—^Humthlett v. Reeves, 90 S.E.2d 
14, 212 Ga. 8. 

111,—Skrysak v. Village of Mt. Pros- 
pect, 148 N.E.2d 721, 13 I11.2d 329— 
La Salle Nat. Bank of Chicago v. 
Cook County, 146 N.E.2d 66, 12 111. 
2d 40—^Zweifel Mfg. Corp. v. City 
of Peoria, 144 N.E.2d 693, 11 I11.2d 
489—^Krom v. City of Bimhurst, 133 
N.B.2d 1, 8 I11.2d 104—La Salle 
Nat. Bank v. City of Chicago, 122 
N.B.2d 519, 4 I11.2d 253—Midland 
Elee. Coal Corp. v. Knox County, 
116 N.E.2d 275. 1 I11.2d 200—Zllien 
V. City of Chicago, 114 N.E.2d 717, 
416 IU. 488—Trust Co. of Chicago 
V. City of Chicago, 96 N.E.2d 499, 
408 111. 91—^Wesemann v. Village 
of La Grange Park, 94 N.E.2d 904, 
407 111. 81—Dunlap v. City of 
Woodstock, 91 N.E.2d 434, 405 HI. 
410—Galt V. Cook County, 91 N.E. 
2d 395, 405 111. 396—Quillci v. Vil¬ 
lage of Mount Prospect, 78 N.E.2d 
240, 399 111. 418—^Du Page County 
V. Henderson, 83 N.E.2d 720, 402 
111. 179—Neef v. City of Springfield, 
43 N.E.2d 947, 380 111. 275. 

City of Springfield v. Kable, 29 
N.E.2d 675, 306 lll.App. 616. 

lowa.—^Keller v. City of Council 
Bluffs, 66 N.W.2d 113, 246 lowa 
202 . 

Ky.—Schloemer v. City of Loulsville, 
182 S,W.2d 782. 298 Ky. 286. 

Mich.—Highland Oll Corp, v. City of i 
lAthrup Villase, 86 N.W.2d 186, 
349 Mioh. 650—McGlverln v. City 
Of Huntington Woods, 72 N,W.2d 
105, 343 Mich. 413—Janeslck v. City 
of Detroit, 60 N.W.2d 462, 337 
Mich. 549. 

Miss.—Corpnt Jarls Seoundiim guot- 
ed la W. L. Kolcomb, Inc. v, City 
of Clarksdale, 65 So.2d 281, 284, 217 
Mias. 892. 

Mo.—Flora Realty & Inv. Co. v. City 
of Ladue. 246 S.W.2d 771, 362 Mo. 
1026. appml dlsmlsscd 73 S.Ct 41, 
344 as. 802, 97 L.Ed. 626. 

N.J.—Bognrt v. Washington Tp., 136 
A.2d 1, 25 N.J. 67—Yanow v. Seven 
Oaks Park, Inc., 94 A.2d 482, 11 N. 
jr. 341, 36 A.L.Zl.2d 639—Fischer v. 
Bedmlnster Tp., 93 A,2d 378, 11 N. 
J*. 194—Cobble Close Farm v. Board 
of Adjustment of Middletown Tp., 
92 A.2d 4, 10 N.J. 442—Scarborough 
Apartments v. City of Englewood, 
87 A.2d 637, 9 N.J. 182—Monmouth 
Lumber Co. v. Ocean Tp., 87 A.2d 
9, 9 N.J. 64—Oliva v. City of Gar- 
tlold, 62 A.2d 673, 1 N.J. 184. 

Esso Standard Oil Co. v. Town 
of Westfleld, 110 A.2d 148, 83 N.J. 
Super. 324—^Marie*s Launderette v. 
City of Newark, 110 A.2d 66, 83 N. 
J.Super. 278, reversed on other 
grounds 113 A.2d 190, 35 N.J.Super. 
94—Sleber v. Laawe, 109 A.3d 470, 
33 N.J.Super. 116—Jones v. Zoning 
Bd. of Adjustment of Long Beach 


Tp., 108 A.2d 498, 32 N.J.Super. 397 
—^Dal Roth, Inc. v. Division of Al- 
coholic Beverage Control, Dept., of 
Law & Public Safety of N. J., 100 
A.2d 607, 28 N.J.Super. 246—^Has- 
brouck Helghts Hospital Ass*n v. 
Borough of Hasbrouck Heights in 
Bergen County, 99 A.2d 691, 27 N.J. 
Super. 476, reversed on other 
grounds 106 A.2d 621, 16 N.J. 447— 
Closterman v. Cranford Tp., 91 A. 
2d 646, 22 N.J.Super. 204—^PeQuan- 
nock Tp. V. De Wilde, 91 A.2d 410, 
21 N.J.Super. 517—Casper v. City 
of Long Branch, 86 A.2d 691, 18 N. 
J.Super. 90—Struyk v. Samuel Bra- 
en's Sons, 85 A.2d 279, 17 N.J.Su¬ 
per. 1, afifirmed 88 A.2d 201, 9 N.J. 
294—^Town of Montclair v. Bryan, 
85 A.2d 231, 16 N.J.Super. 536— 
Lionshead Lake v. Wayne Tp., Pas- 
saic County, 80 A.2d 650, 13 N.J. 
Super, 490, reversed on other 
grounds 89 A.2d 693, 10 N.J. 165, 
appeal dismlssed 73 S.Ct. 386, 344 
U.S. 919, 97 L.Bd. 708—Guaclides v. 
Borough of Englewood Cliffs, 78 A. 
2d 435, 11 N.J.Super. 406—Lions¬ 
head Lake v. Wayne Tp., Passaic 
County, 74 A.2d 609, 9 N.J.Super. 
83—Scerbo v. Board of Adjustment 
of Jersey City, 67 A.2d 472, 4 N.J. 
Super, 409—Colllns v. Board of Ad¬ 
justment of City of Margate, 67 A. 
2d 332, 3 N.J.Super. 553, alfirmed 
69 A.2d 708, 3 N.J. 200. 

Greenway Homes v. Borough of 
River Edge, 60 A.2d 811, 137 N.J. 
Law 453—Ridgewood Air Club v. 
Board of Adjustment of Village of 
Ridgewood, Bergen County, 55 A.2d 
100, 136 N.J.Law 222—^Yoemans v. 
Hillsborough Tp., Somerset County, 
64 A,2d 202, 136 N.J.Law 599—Al- 
brlght V. Johnson, 60 A.2d 399, 135 
N.J.Law 70—Grant v. Board of Ad¬ 
justment of Borough of Haddon 
Heights, 45 A,2d 184, 133 N.J.Law 
618—^Peterson v. Mayor and Coun¬ 
cil of Borough of Palisades Park, 
21 A,2d 777, 127 N.J.Law 190— 
Eastem Boulevard Corporation v, 
Willaredt, 14 A.2d 637, 126 N.J.Law 
173, afflrmed 17 A.2d 173, 125 N.J. 
Law 611—^Eastem Boulevard Cor¬ 
poration V. Willaredt, 3 A.2d 688, 
123 N.J.Law 269. 

lannella v. Plscataway Tp., 6l A. 
2d 687, 142 N.J.EQ. 763. 

Robert L. Evans, Inc., v, Wil¬ 
liams,. 148 A, 206, 8 N.J.Misc. 16— 
Frank J. Durkin Lumber Co. v. 
Fitzsimmons, 143 A. 816, 6 N.J. 
Misc. 1102, reversed on other 
grounds 147 A. 666, 106 N.J.Law 
183—Kitay v. Quigley, 142 A. 427, 
6 N.J.Mi8C. 623—Kanter v. Board 
of Adjustment of City of Eeust 
Orange, 142 A. 342, 6 N.J.Misc. 568 
—^A. G. Conatruction Co. v. Scott, 
136 A, 207, 5 N.J.Misc. 261, reversed 
on other grounds 141 A. 760, 104 N. 
J.Law 696. 

N.T.—^Rodgers v. Village of Tarry- 
town, 96 N.B.2d 731, 302 N.T, 115. 
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Penataquit Ass*n v. Furman, 129 
N.T.S.2d 221, 283 App.Div. 876— 
Brown v. Village of Owego, 21 N.T. 
S.2d 905, 260 App.Div. 328, afflrmed 
30 N.E.2d 604, 284 N.T. 655. 

Hewlett V. Town of Hempstead, 
133 N.T.S.2d 690, 3 Misc.2d 946, af¬ 
flrmed 160 N.Y.S.2d 922, 1 A.D.2d 
964—Greenberg v. City of New Ro- 
chelle, 129 N.T.S.2d 691, 206 Misc. 
28, afflrmed 134 N.Y.S.2d 693, 284 
App.Div. 891, appeal dismlssed 124 
N.E.2d 716, 308 N.T. 736—Helmerle 
V. Village of Bronxville, 5 N.Y.S.2d 
1002, 168 Misc. 788, afflrmed 11 N.T, 

S. 2d 367, 256 App.Div. 993. 

Hayes v. City of Yonkers, 143 N. 

T. S.2d 699, afflrmed 162 N.T,S.2d 
213, 1 A.D.2d 1031—North Shore 
Beach Property Owners Ass’n v, 
Town of Brookhaven, 129 N.T.S.2d 
697, afflrmed 163 N.T.S.2d 679, 1 A. 
D.2d 1043—^Vemon Park Realty v. 
City of Mount Vemon, 122 N,T.S.2d 
78, afflrmed 126 N.T.S.2d 112, 282 
App.Div. 890, appeal denied 126 N. 
T.S.2d 200, 282 App.Div. 958 appeal 
denied 117 N.B.2d 919, 306 N.T. 746, 
afflrmed 121 N.E.2d 617, 307 N.T, 
493—^Hoyt V. Incorporated Village 
of Cedarhurst, 121 N.Y.S.2d 399. 
afflrmed 113 N.T.S.2d 922, 280 App. 
Div. 809—Suburban Tire & Battery 
Co. V. Village of Mamaroneck, 104 
N.T.S.2d 860, afflrmed 1X3 N.Y.S.2d 
449, 279 App.Div. 1084, afflrmed 110 
N.E.2d 894, 304 N.T. 971—Talntor 

V. Hattemer, 72 N.T.S.2d 637, modl- 
fled on other grounds 75 N.T.S.2d 
473, 27$ App.Div. 791, appeal denied 

76 N.T.S.2d 294, 273 App.Div. 812— 
Osbome v. Village of Bast Hamp- 
ton, 61 N.T.S.2d 142, afflrmed 66 
N.T.S.2d 646, 271 App.Div. 837— 
People V. Leighton, 44 N.T.S.2d 779. 

Ohlo.—State ex rei. Cook v. Turgeon, 

77 N.E.2d 283, 84 Ohio App. 287. 

Pa.—^Murphy v. Abington Tp., Com. 

PL, 67 Montg.Co. 269. 

Tex.—^Bdge v. City of Bellaire, Civ. 
App., 200 S.W.2d 224—City of Dal- 
las V. Llvely, Clv.App., 161 S.W.2d 
895, error refused—City of Uni- 
versity Park v. Hoblitzelle, Civ. 
App., 160 S.W.2d 169, error dls- 
missed, judgment correct, appeal 
dismlssed and certiorari denied 
Hoblitzelle v. City of Universlty 
Park, 62 S.Ct. 806, 316 U.S. 781, 86 
L.Ed. 1188—^Lombardo v. City of 
Dallas, Civ.App., 47 S.W.2d 496, af¬ 
flrmed 73 S.W.2d 476, 124 Tex. 1. 
Wis.—Geisenfeld v. Village of Shore- 
wood, 287 N.W. 683, 232 Wis. 410— 
Rowland v. City of Racine, 271 N. 

W. 36, 38. 223 Wis. 488. 

Elementa of proof 
One assailing validlty of zonlng 
ordinance as curbitrary and unreason- 
able as applied to partlcular property 
must prove by ciear and afflrmative 
evldence that ordinance constitutes 
arbitrary, capricious, and unreasona- 
ble municipal action, that there Is no 
permissible interpretation whlch jus- 
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of such ordinance or regulation to his property,®^ Accordingly, in the absence of proof to the contrary, 
that there is no permissible interpretation which there is no duty on the municipality to sustain the 
justified its adoption as a reasonable exercise of the reasonableness of the ordinance or regulation^T’ 
police power of the state,®® or that the ordinance or to prove that it is necessary or desirable.®^ The 
will not promote the safety, order, convenience, burden of proof is on the proponent of a change in 
prosperity, and general welfare of the public.®® a zoning ordinance,®^ and he has the burden of 


tlfted its adoption or that it will not 
promote safety and general welfare 
of public. 

111.—First Nat Bank of Lake Forest 
V. Lake County, 180 N.B.2d 267, 7 
111.2d 213. 

64. Cal.—Lagiss v. Kraintz, 232 P.2d 
541, 104 C.A.2d 793. 

IU.—^Dube V. City of Chicago, 131 N, 
B.2d 9, 7 I11.2d 313, certiorari de- 
nied 76 S.Ct 658, 350 U.S. 1018, 100 
L.Bd. 878—Coxpns Juris Secundum 
oited in Mundelein Bstates v. Vil- 
lage of Mundelein, 99 N.B.2d 144, 
146, 409 111. 291. 

Mass.—^Patkin v. City of Medford, 
124 N.B.2d 249. 332 Mass. 754. 
Miss.—Corpus Juris Secundum quot- 
ed in W. L. Holcomb, Inc. v. City 
of Clarksdale, 66 So.2d 281, 284, 217 
Miss. 892. 

N.Y.—^Town of Mount Pleasant v. 
Van Tassell, 166 N.T.S.2d 458, 7 
Misc.2d 643. 

Suburban Tire & Battery Co. v. 
Vlllage of Mamaroneck, 104 N.Y.S. 
2d 860, affirmed 113 N.Y.S.2d 449. 
279 App.Dlv. 1084, afflrmed 110 N.K 
2d 894, 304 N.Y. 971—Taintor v. 
Hattemer, 72 N,Y,S.2d 637, modifled 
75 N.Y.S.2d 473, 273 App.Dlv. 791 
appeal denled 76 N.Y.S.2d 294, 273 
App.Div. 812. 

Wis,—Gelsenfeld v. Village of Shore- 
wood, 287 N.W, 683, 232 Wis. 410. 
"Parties seeking to avoid the ef- 
fect of a zoning ordinance on the 
grounds relied upon in this case 
must Show that it is unreasonable in 
respect to their property, and cannot 
predicate and sustain their conten- 
tion on the fact that the ordinance 
may be unreasonable or discriraina- 
tory as to the property of others. 
Each case, in which the validity of 
such restrictlons is challenged, must 
be determined on the facts that are 
directly applicable to the property of 
the parties complainlng.** 

Wis.—^Rowland v. City of Racine, 271 
N.W. 36, 38, 223 Wis. 488. 
Authorlzation of varianee 

Owner of triangular lot in a resi- 
dentlal district, attacking validity of 
zoning ordinance on ground that it 
was unreasonable, confiscatory, and 
unconstltutional as applied to his 
property in that by reason of physi- 
cal characterlstics of such property 
it could not be used for resldential 
purposes within the limitations im- 
posed by ordinance, had the burden 
of showlng that ordinance did not 
authorize a varianee of general re- 
strictlons to permit use of his prop¬ 
erty for a purpose to which it was 


reasonably adapted or that such varl- 
ance had been refused. 

N.Y.—Town of Cortlandt v. McNally, 
126 N.Y.S.2d 702, 282 App.Dlv. 1072, 
appeal denied 128 N.Y.S.2d 597, 283 
App.Div. 800. 

65. IU.—^Midland Blec. Coal Corp. v. 
Knox County, 116 N.E.2d 276, 1 IU. 
2d 200—Corpus Juris Secundum 
cited In Mundelein Bstates v. Vil¬ 
lage of Mundelein, 99 N.B.2d 144, 
146, 409 111. 291. 

Miss.—Corpus Juris Secundum q,uot- 
ed in W. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 217 
Miss. 892. 

N.Y.—Shepard v. ViUago of Skane- 
ateles, 89 N.E.2d 619, 300 N.Y. 116 
—Wulfsohn V. Burden, 150 N.E. 
120, 241 N.Y. 288, 43 A.L.R. 661. 

Congregation Beth Israel West 
Side Jewish Center v. Board of Bs- 
timate of City of New York, 139 
N.Y.S.2d 646, 286 App.Dlv. 629— 
City of Albany v. Anthony, 28 N.Y. 

S. 2d 963, 262 App.Div. 401. 

Fieldston Garden Apartments v. 

City of New York, 145 N.Y.S.2d 907, 
7 Misc.2d 147, afflrmed 163 N.Y.S.2d 
402, 3 A.D.2d 903—Corning v, Town 
of Ontario, 121 N.Y.S.2d 288, 204 
Misc. 38. 

Nehrbas v. Incorporated Village 
of Lloyd Harbor, 147 N.Y.S.2d 738, 
modifled on other grrounds 162 N. 
Y.S.2d 28, 1 A.D.2d 1034, afflrmed, 
140 N.E.2d 241, 2 N.T.2d 190, 169 N. 
Y.S.2d 145—^Hermann v. Incorpo¬ 
rated Village of East Hilis, 104 N. 
Y.S.2d 692, afflrmed 109 N.Y.S.2d 
182, 279 App.Div. 753, appeal de¬ 
nied 110 N.Y.S,2d 283, 279 App.Div. 
799—^People v. Calvar Corp., 69 N. 
Y.S.2d 272, afflrmed 36 N.B.2d 644, 
286 N.Y. 419, 136 A.L.R. 1376— 
Post Brick Co. v. Thompson, 68 N. 

T. S.2d 159. 

Tex.—City of Waxahachle v. Wat- 
klns, 275 S.W.2d 477, 164 Tex. 20C. 

Amendment 

In action for judgment declaring 
that amendment to village zoning or¬ 
dinance which converted the area in 
which plaintiffs’ property was locat- 
ed from mercantile to resldential use 
was unconstltutional, plaintiffs had 
burden of establishing charge that 
the amendment was not justifled un¬ 
der the police power of state by any 
reasonable interpretation of the 
facts. 

N.Y.—Shepard v. Village of Skane- 
ateles, 89 N.R2d 619, 300 N.Y. 116. 

6Ai U.S.—^Dennls v. Village of Tonka 
1 Bay, aC.A.Minn., 156 P.2d 672. 
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City of Anchorage, Alaska, v. 
Paulk, D.C.Alaska, 113 F.Supp. 698. 

111.—La Salle Nat. Bank v. City of 
Chicago, 126 N.E.2d 643, 6 IU.2d 22 
—^Hannifln Corp. v. City of Berwyn, 
116 N.B.2d 316, 1 IU.2d 28— Corpus 
Juris Secundum cited in Mundelein 
Bstates v. Village of Mundelein, 99 
N.E.2d 144, 146, 409 111. 291. 

Mass.—^Kaplan v. City of Boston, 113; 
N.B.2d 866, 330 Mass. 381. 

Mich.—^Highland Oil Corp. v. City of 
Lathrup Village, 86 N.W.2d 185, 349 
Mich. 650— B&ssey v, City of Hunt- 
ington Woods, 74 N.W.2d 897, 344 
Mich. 701—^Anchor Steel & Convey- 
or Co. V. City of Dearborn, 70 N.W. 
2d 763, 342 Mich. 361—Hammond v. 
Kephart, 50 N.W.2d 165, 331 Mich. 
551—^Northwood Properties Co. v. 
Perkins, 39 N.W.2d 26, 326 Mich. 
419. 

Miss.— Corpus Juris Secundum quot- 
ed in W. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 284, 217 
Miss. 892. 

N.C.—Kinney v. Sutton, 63 S.E.2d 306, 
230 N.C. 404—Appeal of Parker, 197 
S.B. 706, 214 N.C. 61, appeal dis- 
missed Parker v. City of Greens- 
boro, 69 S.Ct. 160, 305 U.S. 668, 83 
L.Bd. 368. 

Tenn.—Brooks v. City of Memphis, 
241 S.W.2d 432, 192 Tenn. 371. 

67. Miss.— Corpus Juris Secundum 
guoted in W. L. Holcomb, Inc. v.. 
City of Clarksdale, 66 So.2d 281, 
284, 217 Miss. 802. 

N.J.—Ea stem Boulevard Corporation 
V. Willaredt, 14 A.2d 637, 125 N.J. 
Law 173, afflrmed 17 A.2d 173, 125 
N.J.Law 511—^Eastern Boulevard 
Corporation v. Willaredt, 8 A.2d 
688, 123 N.J.Law 269. 

68. Miss.— Corpus Juris Secundum 
q.uoted in W. L. Holcomb, Inc. v. 
City of Clark.sdale, 65 So.2d 281, 
284, 217 Miss. 802. 

Va.—West Bros. Brick Co. v. City of 
Alexandrla, 192 S.B. 881, 169 Va. 
271, appeal dismissed 68 S.Ct. 369, 
302 U.S. 668, 82 L.Bd. 608, rehear- 
Ing denied 68 S.Ct. 480, 302 U.S. 
781, 82 L.Bd. 603. 

69. Conn.—Chouinard v. Zoning 
Commiasion of Town of East Hart¬ 
ford. 97 A.2d 562, 339 Conn, 728. 

Md.—^Board of County Com*rs of Tal- 
bot County v. Troxeli, 132 A.2d’ 
846, 214 Md. 136. 

N.J.—^Esao Standard Oil Co. v. Town. 
of Westfleld, 110 A.2d 148, 33 N.J. 
Super. 324. 
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proving a public need for the amendment in ques- 
tion.7® 

Nonconforming use. A person who claims the 
right to use property in violation of a zoning ordi- 
nance as a nonconforming use antedating adoption 
of the ordinance has the burden of establishing 
such nonconforming use,^! and that the prior use 
of the property was legal and not unlawful.72 An 
owner of property denied a certificate for an exist- 
ing nonconforming use must meet the burden of 
establishing that the board acted arbitrarily, ca- 
priciotisly, and unreasonably in refusing such cer- 
tificate.'^^ 

b. Acts or Bedsions of Boards or Oflcers 

Generally, the petitioner for JudIciaI relief from the 
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acts or decisions of zoning boards or ofRcers has the 
burden of showing such facts as Invalida te the action of 
the board or officer. 

Generally, the burden of showing such facts as 
invalidate the action of the zoning board or com- 
mission is on the petitioner for judicial relief 
but under some statutes, the commission has the 
burden of establishing the validity of its orders and 
regulationsJS Accordingly, on review of the de- 
cision of building and zoning authorities in con- 
ncction with the construction and operation of mo¬ 
tor vehicle Service stations and garages, the bur¬ 
den of proof is on the party seeking relief.'^® 

As to permits and variances. A person assailing 
the granting of a permit imder the building and 
zoning laws ordinarily bears the burden of proof 


70. Mi.ss.— Corpus Juris Secundum 
Q.uoted in L. Holcomb, Inc. v. 
City of ClarkHdale, 65 So.2d 281, 
284. 217 Miss. 892. 

N.K.—Scott V. Davis, 46 A.2d 664, 
94 N.H 35. 

71. —Colahufalo v. Public 

Bldga. Com’r of Ncwton, 127 N.E. 
2d 561, 332 Mass. 748. 

Pa.—Appoal of Continental Motor 
Sales, Com.Pl., 31 North.Co. 250. 
Folicy 

Rui e that ono who claims noncon- 
forming use is compelled to ostab- 
lish his claim comporta with policy of 
law not to favor such usc. 

Nr.J.—Heaffcn v. Borouffb of Allen- 
dale, 127 A.2d 181, 42 N.J.Super. 
472. 

Enjoyment of permit 

On appeal io city board of adjust- 
ment from ordor of building com- 
inisaloner ffrantiiifi: a permit to alter 
for u.se a« a funoral homo promisca 
sub.sequontly reaoned as resldcntial 
prop«‘rty, perniitifu had Ihe burden 
of provinf? alllrmalivo defimse that 
he had aequiri‘d a vested rl^ht to 
continuet! cnjoyincnt of pormit by 
miiking: and ctnilrnctliiK for substnn- 
tial rxpenditures in roliance Iheroon 
and hud cstal»lish«'d a nonconforming 
■uso prior to clXective date of rezon-i 
Ing ordinance. 

Mo.—^Veal v. Lclmkuehlor, App., 249 
S.W.2d 491, certiorari denied 73 S. 
Ct, 336. 314 U.S. 913, 07 L.Ed. 704. 
Abandonment or discontinuance of 
use 

Pa.—Poaglpy v. Coho, Com.Pl.. 63 
Lanc.Ruv. 29. 

72. Gn.—Troulman v. Aikcn, 96 S. 
E.2d 686, 213 Ga. 56. 

73. N.y. —Joynt v, Zoning Bd. of 
Appoals of Town of Cicero, 171 N. 
y.H.2d 3, 9 Mlac.2d 762. 

74. Conn.—^Village Bullders, Inc. v. 
Town Plan and Zoning Commis¬ 
sion of the Town of Farmington, 


140 A.2d 477, 145 Conn. 218— 

Abramson v. Zoning Bd. of Ap- 
peals of Town of Westport, 120 
A.2d 827, 143 Conn. 211—Talmadge 
V. Board of Zoning Appeals of City 
of New Haven. 109 A.2d 253, 141 
Conn. 639—Hilla v. Zoning Com¬ 
mission of Town of Newington, 96 
A.2d 212, 139 Conn. 603—Perdue v. 
Zoning Board of Appeals of City of 
Norwalk, 171 A. 26, 118 Conn. 174. 

Delmar v. Planning and Zoning 
Bd. of Town of Milford. 109 A.2d 
604, 19 Conn.Sup. 21. 

Kan,—Konits v. Board of County 
Com’rs of Johnson County, 303 P. 
2d 180, 180 Kan. 230. 

N.H.—City of Keene v. Parenteau, 
112 A.2d 667, 99 N.H. 416. 

N.T,—^Application of Graham, 165 N. 

Y.S.2d 164, 7 Misc.2d 34. 

Pa.—Staples v. McShain, 70 Pa.Dist. 
& Co. 666. 

Application of ErJeson Memorial 
Studio, 29 Brio Co. 279—^Appeal of 
Wcldon Bocci Club, Com.Pl., 60 
Montg.Co. 277—Appeal by Dormont 
Borough, Co., 47 Mun.L.R. 232, 103 
Pittsb.Lcg.J. 423, afflrmed 119 A. 
2d 827, 180 Pa.Super. 660. 

R.I.—^Perrler v. Board of Appeals of 
City of Pawtucket, 134 A.2d 141. 

Approval of Fezoxdng 
In action by property owners to sct 
asidc order of board of county com- 
mlflsioners approving rezonlng rocom- 
mendation of township zoning board, 
burden was on property owners to 
Show that board acted arbitrarily, 
capriciously, or unreasonably. 

Kan.—Hillobrand v. Board of County 
Com'rs of Johnson Co., 304 P.2d 
517, 180 Kan. 348. 

75. Ky.—Boyd v. Louisville & Jef- 
ferson County Planning & Zoning 
Oommission, 230 S.W.2d 444, 313 
Ky. 196. 

Order to Show oause 
Under statute providing for ap¬ 
peals from orders of county zoning 
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oommission by fllins of statemsnt of 
appeal setting forth decision of com¬ 
mission and reasons of appeal and 
requirlng that statement pray that 
an order to show cause issue agalnst, 
and be served on, commission and 
providing that hearings in Circuit 
court shall be de novo and heard by 
Judge, burden is on zoning commis¬ 
sion to Show in court that public 
welfare requires the subordination 
of public rights and that board has 
constitutionally ezercised police Pow¬ 
er granted in accordance with statu- 
tory authority. 

Ky.—Boyd v. Louisville & Jeffer- 
son County Planning & Zoning 
Commission, 230 S.W.2d 444, 313 
Ky. 196. 

76w Conn.—Gulf Oli Corp. v. Board 
of Selectmen of Town of Brook- 
fleld, 127 A.2d 48, 144 Conn. 61— 
Exeeutive Television Corp. v. Zon¬ 
ing Bd. of Appeals of City of Dan- 
bury, 85 A.2d 904, 138 Conn. 452— 
Perdue v. Zoning Board of Ap¬ 
peals of City of Norwalk, 171 A. 
26, 118 Conn. 174. 

Md.—^Mayor and Council of City of 
Baltlmore v. Biermann, 50 A.2d 804, 
187 Md. 614—^Ellicott v. Mayor and 
City Council of Baltimore, 23 A.2d 
649, 180 Md. 176. 

N.H.—Jadda v. Manchester, 121 A. 

2d 803, 100 N.H. 150. 

N.J.—Atlantic Reflning Co. v. Town¬ 
ship of Landis, 197 A. 722, 120 N.J. 
Law 60. 

Bssex Inv. Co. v. Board of Com’rs 
of City of Newark, 183 A. 478, 14 
N.J.MI.sc. 181—^Long v. Scott, 133 A. 
767, 4 N.J.Misc. 687. 

N.T.—Cunningham v. Planning Bd., 
164 N.T.S.2d 601, 4 A.D.2d 313. 

Larson v, Howland, 124 N.T.S. 
2d 764. 

Pa.—^Appeal of Atlantic Refining Co., 
Com.Pl., 66 York Leg.Rec. 81. 

Tex.—Montgomery v. City of Dallas, 
Civ.App., 246 S.W.2d 763, error re- 
fused no reversible error. 
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to Show that the board or ofl&dal acted improperly 
in granting the permit.'^'^ Likewise, the burden 
of proving abuse of discretion in denying a permit 
or revoking one ordinarily is on the applicant.*^^ 
Where, however, the applicant is entitled to a per¬ 
mit under the ordinance except under specified cir- 
cumstances, and the board’s denial or revocation 
of the permit is based on such exception, the bur¬ 
den is on the board to establish its applicabilityJ^ 
So, in a mandamus action to compel building au- 
thorities to issue a building permit, claims of de- 
fendants which were excuses for failure to issue the 
permits impose the burden of proof on the defend- 
ants.80 

Property owners seeking review by the courts of 
the decision of a zoning board or officer with re- 


spect to the granting or denial of a variance or ex¬ 
ception have the burden of establishing that the ac¬ 
tion of the board or officer was incorrect.8i So a 
person seeking reversal of a decision of the board 
denying a variance has the burden of showing that 
the applicable provision of the ordinance is not rea- 
sonable and justifiable under the police power of 
the state or that the determination of the board was 
arbitrary or contrary to law.82 Where the ordi¬ 
nance empowered the board to grant variances ei- 
ther where there were practical difficulties or un- 
necessary hardships or where the effect of applica- 
tion of the ordinance was arbitrary, and plaintiff 
appealed the board^s denial of a variance only on 
the ground of exceptional difficulty and unusual 
hardship, the court did not err in holding that 


77. Cal.—Wheeler v. Gregg, 208 P. 
2d 37, 90 CJL2d 348. 

Conn.—Perdue v. Zoning Board of 
Appeals of City of Norwalk, 171 A. 
26, 118 Conn. 174. 

N.J.—^Mingle v. Board of Adjustment 
of City of Orange, 142 A. 367, 6 N. 
XMisc. 595. 

BesldeiLtlal zona 

Persona contesting Issuanca of 
building permit for business use on 
ground that the property involved 
was zoned as resldential had burden 
of establishing that the property was 
so zoned. 

K.T.—^Adams v. Town of West Sene¬ 
ca, 117 N.T.S.2d 235, 280 App.Div. 
1038, appeal denied 119 N.Y.S.2d 
591, 281 App.Dlv. 942. 

78. Conn.—^Miller v. Zoning Bd. of 
Appeals of City of Hartford, 87 A. 
2d 808, 138 Conn. 610—^De Felice v. 
Zoning Board of Appeals of Town 
of Bast Haven, 32 A.2d 635, 130 
Conn. 156, 147 A.L.R. 161. 

Ky.—^Daugherty v. City of Lexington,! 
249 S.W.2d 755. 

N.J.—Wharton Sand & Stone Co. v. 
Montville Tp., 120 A.2d 858, 39 N.J. 
Super. 278. 

liowenthal v. Bratt, 53 A.2d 306, 
185 K.J.L.aw 572. 

Kltay v. Quigley, 142 A. 427, 6 
N.J.Misc, 623. 

KT.—Fox V. Adama, 134 N.T.S.2d 
634, 

Pa.—^Appeal of Continental Motor 
Sales, Com.Pl., 31 NoTth.Co. 250. 

79. N.T.—Jeffer v. Hofhelns, 70 N. 
T.S.2d 808, 190 Mlsc. 99. 

Di8ooii.ti]LaaiLoe of noiLoonf onuing uae 
Beard of adjustment revoking cer- 
tidcate to malntain stable had bur¬ 
den to prove use thereof had been 
discontlnued. 

Pa.—Appeal of Btoller Baking Co., 
145 A. 77, 295 Pa. 267. 

80. CaL—Munus v. Stenman, 314 P. 
2d 67, 152 aA.2d 643. 


Speclal defaasea 

Conn,—Stato ex rei. Capurso v. Flis, 
133 A.2d 901, 144 Conn. 473. 

81. Conn.—Goldreyer v. Board of 
Zoning Appeals of City of Bridge- 
port, 136 A.2d 789, 144 Conn. 641— 
Devaney v. Board of Zoning Ap¬ 
peals of City of New Haven, 122 A. 
2d 303, 148 Conn. 322—Culinary In¬ 
stitute of America v. Board of Zon¬ 
ing Appeals of City of New Haven. 
121 A2d 637, 143 Conn. 257—Libby 
V. Board of Zoning Appeals of City 
of New Haven, 118 A.2d 894, 143 
Conn. 46—^McMahon v. Board of 
Zoning Appeals of City of New 
Haven, 101 A.2d 284, 140 Conn. 
433. 

Ga.—^Lewenstein v. Curry, 42 S.B.2d 
158, 75 Ga.App. 22. 

111.—^Baird v. Board of Zoning Ap¬ 
peals of City of Elankakee, 106 N. 
E.2d 343, 347 llLApp. 158. 

Md.—^Robertson v. County Board of 
Appeals, 122 A.2d 761, 210 Md. 190. 

Mich.—Jones v. De Vries, 40 N.W.2d 
317, 326 Mich. 126. 

N.J.—^Ardolino v. Board of Adjust- 
ment of Borough of Florham Park, 
130 A.2d 847, 24 N.J. 94—Rexon v. 
Board of Adjustment of Borough of 
Haddonfleld, 89 A.2d 233, 10 N.J. 1. 

Bierce v. Gross, 135 A.2d 561, 47 
N.J.Super. 148—Ardolino v. Board 
of Adjustment of Borough of Flor¬ 
ham Park, Morris County, 125 A.2d 
643, 41 N.J.Super. 582-^ames v. 
Board of Adjustment of Town of 
Montclair, 122 A.2d 660, 40 N.J.Su¬ 
per. 206—^Mistretta v. City of New- 
ark, 109 A.2d 677, 33 N.J.Super. 205 
—^Herman v. Board of Adjustment 
of Parsippany-Troy Hilis Tp., Mor¬ 
ris County, 102 A.2d 73, 29 N.J.Su¬ 
per. 164—Shipman v. Town of 
Montclair, 84 A.2d 652, 16 N.J.Su¬ 
per. 365—^Brandt v. Zoning Bd. of 
Adjustment of Mount Holly Tp., 84 
A.2d 18, 16 N.J.Super. 113—^Mar- 
Tocco V. Board of Adjustment of 
City of Passaic, 68 A,2d 470, 5 N. 

1208 


J.Super. 94—Crompton & Co. v. 
Borough of Sea Girt, 63 A.2d 834, 1 
N.J.Super. 607. 

N.Y.—People ex rei. Polcini v. Sco- 
fiield, 108 N.Y.S.2d 778, 279 App. 
Div. 762. 

Eckerman v. Murdock, 91 N.Y.S. 
2d 637. 195 Misc. 280, afflrmed 94 
N.Y.S.2d 557, 276 App.Div. 927. 

Gerling v. Board of Zoning Ap¬ 
peals of Town of Clay, 167 N.Y.S.2d 
358. 

Pa.—BaronolI v. Zoning Bd. of Ad¬ 
justment of Lower Makefteld Tp., 
122 A.2d 65, 385 Pa. 110—Appeal 
of Lindquist, 73 A.2d 378, 364 Pa. 
561. 

Phillips V. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 1 Bucks Co. 25. 

Tex.—^Moody v. City of XJniversity 
Park, Civ.App.. 278 S.W.2d 912, re- 
fused no reversible error. 

Va.—Wicker Apartments, Inc. v, 
City of Richmond, 99 S.E.2d 656, 
199 VO. 263. 

On review by certiorari, burden of 

showing abuse of discretion by board 

is on petitioner. 

N.J.—Kindergnn v. Board of Adjust¬ 
ment of Borough of River Edge, 
59 A.2d 857, 137 N.J.Law 296— 
Krilov v. Board of Adjustment of 
City of Newark, 57 A.2d 669, 137 
N.J.Law 39—Saraydar v. Board of 
Com’rs of City of Newark, 36 A.2d 
289, 131 N.J.Law 290. 

R.I.—Guenther v. Zoning Bd. of Re¬ 
view of City of Warwick, 125 A.2d 
214—^Lawson v. Zoning Bd. of Re¬ 
view of Town of North Providence, 
125 A.2d 199—Nutinl v. Zoning Bd. 
of Review of City of Cranston, 82 
A.2d 883. 78 R.I. 421—Woodbury v. 
Zoning Bd. of Review of City of 
Warwick, 82 A.2d 164, 78 R.I. 819 
—^Lough V. Zoning Bd. of Review 
of Town of North Providence, 60 A. 
2d 839, 74 R.I. 366—Costantino v. 
Zoning Bd. of Review of City of 
Cranston, 60 A.2d 478, 74 R.I. 316. 

82- N.Y.—Stevens v. Connor, 120 N- 
Y.S.2d 845. 
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plaintiff must prove practical difiSculties or tm- 
necessary hardship.83 

§ 364 . -Admissibility 

Evidence is admissible with respect to the reasonable- 
ness and fairness of a zoning ordinance, but evidence re- 
lating to property other than that of the person object- 
Ing !s inadmissible. 


ZONING §§ 363-364 

In proceedings for the judidal review of, or rc- 
lief from, zoning regulations or dedsions, general 
rtdes as to the admissibility and reception of evi¬ 
dence apply,^^ and while competent and relevant 
evidence is admissible,^5 evidence which is incom- 
petent or irrelevant to the issues involved is inad¬ 
missible.*® The courts in trying a zoning case will 


83. Conn.—Talmadge v. Board of 
Zoning Appeals of City of New 
Haven, 109 A.2d 253, 141 Conn. 639. 

84. Cal.—Safeway Stores v. City 
Council of City of San Mateo, 194 
P.2d 720, 86 C.A.2d 277. 

Bonndary Unes 

Liocation of uncertain boundary 
lines between districts zoned for dif¬ 
ferent uses is a question of fact and 
may be proved by every kind of evi¬ 
dence admissible to establish any 
other controverted fact, 

Va.—Cialfone v. Community Shopping 
Corp., 77 S.E.2d 817, 195 Va. 41. 

85. Conn.—Heady v. Zoning Bd. of 
Appeals for Town of Milford, 94 A. 
2d 789. 139 Conn. 463. 

D.C.—Garrity v. District of Columbla, 
36 F.2d 207, 66 App.D.C. 256. 

IU.—Forbes v. Hubbard. 180 N.E. 767, 
348 IU. 166. 

N.H.—Gelinas v. City of Portsmouth, 
85 A.2d 896, 97 N.H. 248. 

N.Y.—Cordts v. Hutton Co., 262 N.T. 
S. 539, 146 Misc. 10, ainrmed 269 
N.Y.S. 936, sucond case, 241 App. 
DIv. 648, ainrmcd 196 N.B. 124, 266 | 
N.Y. 399. 

Wyo.—Wcber v. City of Cheyenne, 
07 P.2d 667, 65 Wyo. 202. 

Power of court on review to try case 
do novo or recelve additional evi- 
drmoj* soe supra S 331 b. 

Amendment to xolmites 
In profooUlng on appoal from ac¬ 
ti on uf zoning board in granting, on 
its own view of promiHca, roquo.«!t for 
oxccptlon to HoU boer, amendmont 
whiuh board innde to minutos after 
appeal was t;iken and which disclosod 
rotYSon for conclusion was «dmlssi- 
blc. 

Conn.—Illavatl v. Board of Adjust- 
ment of City of New Brltain, 116 
A,2a 604, 142 Conn, 669, 

Tastlmony of oommissioners 
On potitlon for mandamus to re¬ 
quiro town eommissioners to Issue 
buildlng pcrmit for iUling station, 
testlmony of commissioners concern- 
Ing reaaons for denying application 
for permit and crosH-e.\amination of 
commissioners was competent on is¬ 
sue whether reasons for denial were 
arhitrary and unlawful, 

Md.—Benner v. Tribbitt, 67 A.2d 346, 
190 Md. 6. 

XmprovttDisiits 

<l) On writ of certiorari to review 
acticn of board of adjustment in ap- 
proving isauance of buiiding pcrmit 
by City buiiding inspector, trial court 


did not err in receiving testimony as 
to value of improvements completed 
at time of hearing before court, 
where buiiding permit was legally 
issued. 

lowa.—Granger v. Board of Adjust- 

ment of City of Des Moines, 44 N. 

W.2d 399, 241 lowa 1366. 

<2) In action by landowners 
against county based on theory that 
amendatory zoning ordinance, which 
reclassified landowners* land from 
light industria! to one-family resl- 
dence. confiscated landowners* prop¬ 
erty, plan for gasoline Service sta¬ 
tion, which was prepared by Petrole¬ 
um Corporation which had purchased 
part of landovmers’ property, was ad¬ 
missible to Show an invalid attempt 
by county to interfere with rights 
which had vested under permit Issued 
by county buiiding inspector to both 
landowners and Petroleum Corpora¬ 
tion to construet Service station. 

Cal,—Griflln v. Marin County, App., 

321 P.2d 148. 

(3) In suit for determination of 
validity of amending ordinance zon¬ 
ing speclfled realty to permit erec- 
tion of multiple dwellings and remov- 
ing restriction against erection of 
multiple dwellings, chancellor prop- 
erly heard testimony from owner of 
realty Involved, although not bearing 
dlrectly on question of validity of 
omondatory ordinance, as to owner's 
contemplated buiiding pians and own- 
cr’s intontion not to use his rights 
under amendatory ordinance to their 
fullest extent but, on the contrary, 
to provide for a population of fewcr 
families than ordinance without 
ameodment would have permitted. 

Po.—Oratton v. Conte, 73 A.2d 381, 

364 Pa. 578. 

▲btue of dlsoretloa 

In procecdtng to review decision of 
board of zoning appeals which revors- 
ed decision of buildings engineer dis. 
allowlng application to permit con- 
tinued use of premises for Junk shop 
which was a nonconforming use, 
whereln petitioner olaimed that non¬ 
conforming use had been abandoned 
or changed to use of a higher classi- 
fleation, exclusion of petltioner*s 
proffers of testimony of wltnesaes 
who were dlscovered as resuit of 
search subsequent to hearing before 
the board was an abuse of dlscretion 
by trial court with respect to hearing 
additional evidence. 

Md,—^Dorman v. Mayor and City 
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Council of Baltimore, 51 A.2d 658. 
187 Md. 678. 

86. Cal.—Griffln v. Marin County, 
App., 321 P.2d 148—Safeway Stores 
v. City Council of City of San 
Mateo, 194 P.2d 720, 86 C.A.2d 277 
—^Kort V. City of Los Angeles, 127 
P.2d 66, 52 C.A.2d 804. 

Conn.—Hertzsch v. Zoning Bd. of Ap¬ 
peals of Town of Bloomfleld, 79 A. 
2d 767, 137 Conn. 699. 

Del.—Klaw v. Pau-Mar Const. Co., 
135 A.2d 123. 

D.C.—Garrity v. District of Colum- 
bia, 86 P.2d 207, 66 App.D.C. 256. 
N.Y.—^Linn v. Town of Hempstead, 
170 N.Y.S.2d 217, 10 Mlsc.2d 774. 
Wis.—State ex rei. Morehouse v. 

Hunt, 291 N.W. 745. 236 Wis. 368. 
CopF of mlniLtes 

In mandamus by property owner 
against city to compel the rezoning 
of his property for commercial use, 
exclusion of unauthenticated copy of 
minutes of plannJng commlssion, 
which document was indefinite and 
inconclusive, was not error. 

Cal.—Safeway Stores v. City Council 
of City of San Mateo, 194 P.2d 720, 
86 C.A.2d 277. 

Deoision of board of appeal author- 
izing variance of zoning ordinance 
by permitting dwelllng house in res- 
idence A district to be usod for nurs- 
Ing horne was not evidence that there 
were conditions especially afCecting 
house but not affectlng zoning dis¬ 
trict, or that owing to such condi¬ 
tions Utera! enforcement would in¬ 
volve substantlal hardship to owner 
of house. 

Haas.—Reynolds v. Board of Appeal 
of Springfield, 140 N.E.2d 491, 335 
Mass. 464. 

Expenditures and aots of laadowners 
In proceeding for an adjudication 
as to validity of a proposed arnend- 
ment to town's zoning bylaw, exclu¬ 
sion of evidence of expend Ituros and 
acts of landowners in rellance on 
amendment was proper, since such 
evidence did not tend to show the 
existonce of a nonconforming use. 
Mass.—PIsh V. Town of Canton, 77 N. 
E.2d 231, 322 Mass. 219. 

Xaformal advextisesneiLt 

In proceeding for an adjudication 
as to validity of a proposd amend¬ 
ment to town’s zoning bylaw, which 
had been adopted without oompliance 
with statutes relating to procedure 
for amendment, evidence of informal 
advertlsement in local newspaper and 
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ordinarily exclude evidence of private restrictions 
on the ground of immateriality.^^ Evidence is ad- 
missible with respect to the reasonableness and fair- 
ness of an ordinance passed pursuant to a law grant- 
ing general authority to enact zoning ordinances;^^ 
but testimony failing to show abuse of legislative 
discretion in adopting a zoning ordinance may be 
inadmissible.89 

Ordinarily, evidence relating to property other 
than that of the person objecting to the ordinance is 
inadmissible;^® and on review of the denial of a 
variance, evidence as to the granting of variances 
to the owners of other property in similar areas is 
not material and relevant.^1 Where it is claimed 
that the character of a given locality has been 
changed through the gradual growth or develop- 
ment of a Street or district, it is proper to allow a 
wide latitude of proof in order that the court may 
be as fully informed as possible as to the extent 
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and significance of such changed conditions.^2 
inspection by the court of the property in issue may 
be unnecessary.^* 

§ 365 . -Weight and Sufi&ciency 

a. In general 

b. As to particular matters or proceed- 

ings 

a. In G^eneral 

In proceedings involving Judiclal supervision and re> 
view of zoning ordinances, regulatlons, and administra¬ 
tive determinatione, the evidence must be sufficient to 
support the Judgment of the court; and the invaiidity 
or unreasonableness of a zoning ordinance must be ciear- 
ly shown. 

General rules as to the weight and sufficiency of 
the evidence have been applied in proceedings in¬ 
volving judicial supervision and review of zoning 
ordinances, regulations, and administrative deter- 
minations.®^ The evidence must be sufficient to 


of announcement by sound truck of 
possible reconslderation of zoning 
questlon at adjourned town meeting, 
was properly excluded, since failure 
to comply wlth statutes relating to 
procedtire for amendment of zoning 
bylaws could not be cured in such 
manner. 

Mass.—^Fish v, Town of Canton, su¬ 
pra. 

Petltloii 

In suit to compel issuance of a 
buildlng permit, refusal to admit into 
evidence a petition by about two hun- 
dred resldents in neighborhood re- 
Questlng City councU to approve erec- 
tlon of buildlng on premises was not 
error. 

111.—^Dunlap V. City of Woodstock, 91 
N.E.2d 434, 405 lU. 410. 

Beoorda 

Where records of zoning board of 
appeals were neither part of the rec- 
ord of zoning commission of city nor 
found by court to be necessary for 
equitable dlspositlon of appeal from 
actlon of commission in denying ap- 
plication for change of zone, records 
were not admissible in evidence. 

Conn.—Wolfpit-Villa Crest Ass'n v. 
Zoning Commission of City of Nor- 
walk, 135 A.2d 732, 144 Conn. 560. 
TTnswozn statement of attorney for 
property owner urglng invaiidity of 
zoning ordinance because of failure 
to publish use map without which 
ordinance was meanlngless was not 
evidence, and could not be regarded 
as evidence as to the alleged defec¬ 
tive publlcation. 

111.—Rock Island Metal Foundry v. 
City of Rock Island, 111 N.B.2d 
499, 414 111. 436. 

Depositions 

Where vUlage board of adjustment 
denied petition to use land in village 


as a noncommercial airport, deposi¬ 
tions taken after allowance of writ 
of certiorari to reverse action of 
board could not be used to prove that 
denial was arbltrary. 

N.J.—^Ridgewood Air Club v. Board 
of Adjustment of Village of Ridge- 
wood. Bergen County, 55 A.2d 100, 
136 N.J.Law 222. 

87. Fa.—^Appeal of Mlchener, 115 A. 
2d 867, 382 Fa.401. 

Cella v. Schaefer, Com.Pl., 43 Del. 
Co. 23. 

OovexuuLts 

Where unsuccessful applicant for 
store buildlng permit was denied zon¬ 
ing variance, because deeds to the 
property Involved contained cove- 
nants prohibiting store bulldlngs, 
fact that there were buildlng re¬ 
strictions in the deeds of the particu¬ 
lar property was irrelevant as to the 
question before the court of whether 
a variance should have been granted 
under the zoning ordinance, since 
such buildlng restrictions were en- 
forceable only by the grantors of the 
property, their representatives, heirs 
and assigns, who were not before 
the court 

Pa.—^Appeal of Mlchener, 115 A.2d 
367, 382 Pa. 401. 

88. N.T,—People v. Leighton, 44 N. 
T.S,2d 779. 

89. Tenn.—Spencer-Sturla Co. v. 
City of Memphis, 290 S.W. 608, 156 
Tenn. 70. 

90. Ohio,—State ex rei. Cook v. Tur- 
geon, 77 N.E.2d 283, 84 Ohio App. 
287. 

91. N.J.—Beck V. Board of Adjust¬ 
ment of City of East Orange, Bs- 
sex County, 83 A.2d 720, 15 N.J.Su- 
per. 554. 


Garage and repalr shop 
Bvidence of other variances grant¬ 
ed by zoning board of adjustment in 
the same and other residentlal dis¬ 
tricta had no bearing on legality of 
certiflcates of variance for erection 
and occupancy of garage and repair 
shop in a residential district and 
should not have been received in pro- 
ceeding to review revocation of per- 
mits issued pursuant to such certifl¬ 
cates, since whether such other vari¬ 
ances were properly allowed would 
necessarily depend on the circum- 
stances in each case. 

Pa.—^Ventresca v. Exley, 56 A.2d 210, 
358 Pa. 98. 

92. Cal.—^Kort v. City of Los An- 
geles, 127 P.2d 66, 52 aA.2d 804. 

93. N.J.—^V. F. Zahodlakin Engineer- 
Ing Corp. V. Zoning Ordinance Bd. 
of Adjustment of City of Summit, 
82 A.2d 493, 14 N.J.Super. 637, af- 
flrmed 86 A.2d 127, 8 N.J. 386. 

94. 111.—-Dube V. Allman, 77 N.E.2d 
855, 333 I11.APP. 538. 

Md.—^Northwest Merchants Terminal 
V. 0’Rourke, 60 A.2d 743, 191 Md. 
171. 

Waiver of right to hearlng 
Contention that if village board of 
appeals were allowed an answer to 
property owners’ petition alleglng 
denial of right to full hearing on 
zoning matter, board could prove pe- 
titioners had waived such right, was 
negatived by documentary evidence 
and evidentiary facts that petltioners 
were denied opportunity for full and; 
complete hearing. 

N.T,—Horan v. Board of Appeals, 
Village of Scarsdale, 166 N.Y.S.2d 
463, 8 Misc.2d 663. 

Probative value of particular testl- 
mony 

111.—Brotherhood of R. R. Signalmen 
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■support the judgment of the court,^® and relief 
will be denied where the evidence is insufficient to 
warrant it.^® The party seeking judicial relief must 
establish his case by a fair preponderance of the 
•evidence.^*^ Accordingly, where the validity of a 
zoning ordinance or regulation is challenged, in- 
validity miist be shown by ciear and satisfactory 
•evidence,^® and unrcasonableness must be affirma¬ 
ti vely and clearly shown.®® Similarly, evidence to 
justify the court in making a change in the zoning 
•classification should be ciear and satisfactory 
and the evidence must be ciear and convincing to 
warrant the court in reversing the decision of a 
zoning board or commission.® 

Evidence of what is done by surrounding towns 
in the ficld of zoning is not dccisive that the impo- 
sition of a particular restriction is reasonable and 
proper,® but it is persuasive that they have deter- 


mined that the public interest was best served by 
the adoption of restrictions identical, or nearly 
identical, with those under consideration.^ Evi¬ 
dence of acts and expenditures in reliance on an 
invalid zoning law has been held not to tend to 
Show the existence of a nonconforming use of 
property.5 The nile that expert opinions are not 
conclusive but that their weight is for the consid- 
eration of the trier of facts has been applied to 
opinions as to the benefits of zoning ordinances.® 

Mere conflict in testimony as to the highest and 
best use of property, the impact of a proposed use 
on areas involved, or its effect on property values 
does not make irrebuttable the presumption that 
an ordinance is valid, and a difference of opinion 
does not render the evidence of one party unbe- 
lievable, or require a finding that the reasonable- 
ness of an ordinance is debatable.*^ 


of America v. Zoning Bd. of Ap- 
peals of City of Chictigo, 108 N.E. 
2d 43, 348 Ill.App. lOG. 

95- Conn.—CclonLano v. Zoning Bd. 
of Appeals of Hartford, 60 A.2d 
510, 135 Conn. IG. 

96. 111.—Ncff v. City of Springfleld, 
43 N.E.2d 947, 380 111, 275. 

EnforcemexLt of zoutng l> 7 law wUl 
ttot 1)0 refusod unle.ss it is shown be- 
yond rcasonablo doubt that it con- 
rtiets with tho constitutlon or en- 
abling statutu. 

Mass,—Calres v. Building Com*r of 
Hingham, 83 N.E.2d 550, 323 Mass. 
589. 

97. N.J.—AndtTson v, Mayor and 
Counuil of Town of Bloomfleld, 65 
A.2d 270, 2 N.J.Supur. COS. 

98. II1.—Skryauk v. Villagc of Mt, 
l*rospuct, 14S N.K2d 721, 13 IU. 
2d 329—Hiiu.skc v, City of Des 
IMninu.s, 148 N.E.2d 684, 13 I11.2d 
] 69. 

JMd.—Kukes v. Board of Zoning Ap¬ 
peals of Ibiltlmoro County, 121 A, 
2d 249, 209 Md. 432—.Walkor v. 
lUmrd of County Com*ra of Talbot 
(?(>unty. 116 A.2d 393, 208 Md. 72 
certiorari donled 76 S.Ct. 180, 3B0 
U.S. 902, 100 L.Ed. 792—American 
•Oll Co. V. Millor, 102 A.2d 727. 304 
Md. 32—Zang & Sons, Buildcrs, Inc. 
v. Taylor, 103 A.2d 723, 203 Md. 628 
—Wakefleld v. Kraft, 9G A.2d 27, 
202 Md. 136. 

Mltrh.—Hammond v. Kephart, 50 N. 
W.2d 165, 331 Mich. 551—North- 
wood l*ropertlf‘S Co. v. I^erkins, 39 
N.W.2d 25. 325 Mich. 419. 

OhU).—Stato ex rei. Cook v. Turgeon, 
App., 77 N.R2d 283. 

'\Vi.s.— Gt‘i.senfeld v. Villagc of Shore- 
w'Ood, 287 N.W, 683, 232 Wls. 410 
—State ex rei. Newman v. Paguls, 
250 N.W. 430, 212 Wl8. 475. 


Evidence held svffioieni 
N.J.—West Essex Building & Loan 
Ass’n V. Borough of Caldwell, 171 

A. 671, 112 N.J.L.aw 466, afflrmed 
174 A. 626, 113 N.J.Law 398. 

N.Y.—Devore v. Blake, 35 N.B.2d 499, 
285 N.Y. 82G—Arverne Bay Const. 
Co, V. Thatcher, 15 N.E.2d 687, 278 
N.Y. 222, 117 A.L.R. 1110. 

Other statements of mle 

(1) Proof, In order to be sufficient, 
must do more than make the invalidi- 
ty of the ordinance doubtful. 

Or.—Shafiener v. City of Salem, 268 
P.2d 599, 201 Or. 46. 

(2) Every presumption is in favor 
of a zoning ordinance, and its en- 
forcement will not be refused unless 
it is shown beyond reasonable doubt 
that it conflicta with constltution or 
cnabling statute. 

Mass.—^Burnham v. Board of Appeals 
of Gloucester, 128 N.E.2d 772, 333 
Mass. 114—Caires v. Building 
Com’r of Hingham, 83 N.E.2d 560, 
323 Mass. 589. 

99. Ga.—Humthlett v. Reeves, 90 S. 
E.2d 14. 212 Qa. 8. 

111.—^Du Page County v. Henderson, 
83 N.B.2d 720, 402 III. 179—Quilici 
V. Vlllago of Mount Prospect, 78 N. 

B. 2d 240, 399 111. 418—City of 
Sprlngfleld v. Vancll, 76 N.E.2d 
471, 398 111. 676—Zadworny v. City 
of Chlcago, 44 N.B.2d 426, 380 III. 
470—Bohnke v. President and 1 
Board of Trustees of Village of 
Brookfleld, 9 N.B.2d 232, 366 111. 
616—Rothschild v. Hussey, 6 N.E. 
2d 92, 364 III. 657. 

City of Springfleld v. Kable, 29 
N.B.2d 675, 306 IlLApp. 616. 

Md.—Kroen v. Board of Zoning Ap¬ 
peals of Baltimore County, 121 A. 
2d 181, 209 Md. 420—Walker v. 
Board of County Com’rs of Talbot 
County, IIC A.2d 393, 208 Md. 72, 
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certiorari denied 76 S.Ct. 180, 350 

U. S. 902, 100 L.Ed. 792. 

N.J.—^Fischer v. Bedminster Tp., 93 
A.2d 378, 11 N.J. 194. 

N.Y.—Linn v. Town of Hempstead, 
170 N.Y.S.2d 217, 10 Misc.2d 774. 
Tex.—Connor v. City of University 
Park, Civ.App., 142 S.W.2d 706, er¬ 
ror refused. 

1. Ohio.—Murdock v. City of Nor- 
wood, Com.Pl., 67 N.B.2d 867. 

2. N.J.—^Interboro Trucking Co. v. 
Board of Adjustment of City of 
Perth Amboy, 63 A.2d 218, 135 N. 
J.Law 520. 

Fezxnit 

Where, in proceeding to review de- 
termination denying building permit 
to erect one-famlly residence on sub- 
standard lot, issue whether the lot 
had remained held in slngle and sep¬ 
arate ownershlp from date prior to 
imposition of zoning ordinance pro- 
visions making such lot substandard 
is raised, it should be met by produc- 
tion of deeds, by certified title search 
which Includes all the coiitiguous 
properties, or by other competent 
proof. 

N.Y.—^Long Island Dand Research 
Bureau, Inc. v. Young, 169 N.Y.S.2d 
414, 7 Misc.2d 469. 

3. Mass.—Simon v. Town of Necd- 
ham, 42 N.E.2d 516, 311 Mass. 5G0, 
141 A.D.R. 688. 

4. Mass.—Simon v. Town of Need- 
ham, supra. 

5. Mass.—^Pish V. Town of Canton, 
77 N.E.2d 231, 322 Mass. 219. 

6. III.—State Bank & Trust Co. v. 
Village of Wilmette, 193 N.B. 131, 
358 111. 311, 96 A.L.R. 1327—Forbes 

V. Hubbard, 180 N.E. 767, 348 IU. 
166. 

7. 111,—Bauske v. City of Des 
Plaines, 148 N.E.2a 684, 13 Ill.2d 
169, 
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b. As to Particnlar Matters or Froceediugs 

Decislons have adjudicated the sufficiency of evidence 
to estabilah particular matters arising on Judiclal revfew 
of zoning cases, as in sults for a declaratory Judgment 
or to restrain the enforcement of zoning ordinances and 
regulations. 


Numerous decisions bave adjudicated the sufficien¬ 
cy of evidence to establish particular matters aris¬ 
ing on judicial review of zoning cases,^ as in suits 
for a declaratory judgment,® or to restrain the en- 


a Cal.—^Donovan v. City of Santa 
Monica, App., 199 P.2d 51, 88 C.A.2d 
386. 

Del.—In re Auditorium, Inc., 84 A.2d 
598, 7 Terry 30, remanded on other 
grounds Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmington, 91 A.2d 528, 8 Ter¬ 
ry 873. 

Fla.—^Frink v. Orleans Corp., 82 So.2d 
425, 169 Fla. 646. 

111.—^Myers v. City of Blmhurst, 147 
N.B.2d 300, 12 I11.2d 537—-Mack v. 
County of Cook, 142 N.B.2d 786, 11 
I11.2d 810—^Forbes v. Hubbard, 180 
N.B. 767, 348 111. 166. 

Moran v. Zoning Bd. of Appeals 
of City of Chicago, 149 N.B.2d 480, 
17 Ill.App.2d 280. 

N.J.—^Dolan v. De Capua, 109 A.2d 
615, 16 N.J. 599. 

Springfield Tp. v. Bensley, 88 A. 
2d 271, 19 N.J.Super. 147. 

N.Y.—Jewish Mental Health Soc. v. 
Village of Hastlngs, 198 N.B. 30, 

268 ISr.Y. 458, amended 199 N.B. 672, 

269 N.T. 662, appeal dlsmissed 56 
S.Ct. 592, 297 U.S. 696, 80 L.Bd. 
987. 

Ghapman v. Hiapeman, 167 N.Y.S. 
2d 342, 8 Misc.2d 19. 

Hewlett V. Town of Hempstead, 
133 N.Y.S.2d 690, afflrmed 150 N.Y. 
S.2d 922, 1 A.D.2d 964--Bowen v. 
Hider, 37 N.Y.S.2d 76. 

Pa.—^Appeal of Scranton Lackawanna 
Indus. Bldg. Co., Com.Pl., 57 Lack. 
Jur. 173. 

Tex.—City of West University Place 
v. Bilis, 134 S.W.2d 1038, 134 Ter. 
222 . 

Hali V. Board of Adjustment of 
City of McAllen, Civ.App., 239 S.W. 
2d 647. 

Evidence held sulXLoient 

(1) To sustain Judgment in favor 
of City. 

Cal,—Otis V. City of Los Angeles, 
126 P.2d 954, 52 CA.2d 605. 

(2) To sustain flnding that pro- 
posed use waa not objectionable. 

Fla.—^Frink v. Orleans Corp., 32 So. 

2d 425, 159 Fla. 646. 

<8) To sustain flnding that ordi- 
nance restricting use of plaintifls* 
property to residentlal purposes 
should not apply to that portion of 
same fronting on certain road to 
depth of two hundred feet. 

Mich.—White v. Southfleld Tp., 79 
N.W.2d 868, 347 Mich. 548. 

(4) To sustain flnding that proper¬ 
ty owner for all intents and purpos¬ 
es sought to make the same use of its 
property as was made by «idjoining 
property. 


Mich.—^Morris G. Laramie & Son v. 
Gidley, 40 N.W.2d 205, 326 Mich. 
410. 

(5) To establish that petitioners* 
plan conformed wlth reauirements of 
building zone ordlnance, and that 
petitioners were entitled to have copy 
of their pians approved by village 
building superintendent. 

N.Y.—^Application of Pondfleld Road 
Co., 125 N.Y.S.2d 7T0, afflrmed 124 
N.Y.S.2d 915, 282 App.Div. 892. 

(6) To establish that the land was 
suitable for residential purposes. 

N.Y.—^New York Trap Rock Corp. v. 

Town of Clarkstown, 149 N.Y.S.2d 
290, 1 A.D.2d 890. 

(7) To support flnding that lots In 
auestlon were not suitable for single- 
family residence, due to ezcessive 
traffic noise. 

Mich.—Bassey v. City of Huntington 
Woods, 74 N.W.2d 897, 344 Mich. 
701. 

(8) To establish that no one in 
immediate neighborhood of plaintiffs* 
realty attempted to operate under 
same circumstances surrounding 
plaintiffs. 

Cal.—^Donovan v. City of Santa Mon- 
ica, 199 P.2d 51, 88 C.A.2d 886. 

(9) To establish that description 
contained in ordlnance was sufflcient 
to indicate clearly that legislative 
intent was to cover apartment house 
site. 

N.Y.—^Mallett v. Village of Mamaron- 
eck, 181 N.Y.S.2d 604, 283 App.Div. 
1094, afflrmed 125 N.B.2d 873, 308 
N.Y. 821. 

(10) To sustain flnding that con- 
struction proposed by owners was not 
a “structural alteration*' within pro- 
hibition of ordlnance. 

U.S.—City of Miami v. McCrory 
Stores Corp., C.A.Fla., 181 F.2d 
368. 

Evidence Insnfficient 

(1) In general. 

Mass.—Co-Ray Realty Co. v. Board 
of Zoning Adjustment of Boston, 
101 N.B,2d 888, 328 Mass. 103. 

N.Y.—^Post Brick Co. v. Thompson, 
68 N.T.S.2d 169. 

(2) To establish that parties in- 
terested were not thoroughly aware 
of the provlsions of the ordlnance in- 
troduced, or that the description of 
the rezoned property, both in the ad- 
vertlsement of the ordlnance and in 
the ordlnance, was in error. 

N.J.—Closterman v. Cranford Tp., 91 
A.2d 646, 22 N.J.Super. 204. 

(3) To establish that mere com- 
ment by two committeemen, to elfect 
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that they thought that they were 
passlng the matter over to the court 
for determlnatlon, alfected the mem- 
bers of the township committee in 
their vote to enact the ordlnance on 
the merits. 

N.J.—Closterman v. Cranford Tp., su¬ 
pra. 

(4) To establish claim that origi- 
nal zoning map, which amendment 
sought to cure, was correct as to its 
delineation of location of Industrlal 
zona 

N.J.—^Menges v. Bernards Tp., 73 A. 
2d 640, 4 N.J. 556. 

(5) To overcome presumption that 
maps were attached to zoning ordi- 
nance when it was adopted. 

Minn.—State v. Modern Bor Makers, 
18 N.W.2d 731, 217 Minn. 41. 

9. Cal.—^Bdmonds v. Los Angeles 
County, 266 P.2d 772, 40 C.2d 642. 
Conn.—^Kimberly v. Town of Madi- 
son, 17 A.2d 504, 127 Conn. 409. 

111.—Anderson v. Cook County, 138 N. 
E.2d 485, 9 I11.2d 668—First Nat. 
Bank of Lake Forest v. Lake Coun- 
ty, 130 N.B.2d 267, 7 I11.2d 213— 
Pioneer Trust & Sav. Bank v. Vil¬ 
lage of Oak Park, 97 N.B.2d 302, 
408 111. 458. 

Kan.—^Konitz v. Board of County 
Com^rs of Johnson County, 303 P. 
2d 180, 180 Kan. 230—Kilcoyne v. 
City of CofEeyville, 269 P.2d 418, 
176 Kan. 159. 

Mich.—Certain-Teed Products Corp. 
V. Paris Tp., 88 N.W.2d 706, 361 
Mich. 434. 

Miss.—W. L. Holcomb, Inc. v. City 
of Clarksdale, 65 So.2d 281, 217 
Miss. 892. 

N.Y.—^Vernon Park Realty v. City 
of Mount Vernon, 121 N.B.2d 617, 

307 N.Y. 493. 

Mardine Realty Co. v. Village of 
Dobbs Ferry, 148 N.Y.S.2d 142, 1 
A.D.2d 789, afflrmed 136 N.B.2d 908, 
1 N.Y.2d 902, 154 N.Y.S.2d 962— 
Ulmer Park Realty Co. v. City of 
New York, 63 N.Y.S.2d 143, 270 
App.Div. 1044, afflrmed 77 N.B.2d 
797, 297 N.Y. 788. 

Marshak v. City of Long Beach, 
81 N.y.S.2d 74, 196 Misc. 126, af- 
firmed 106 N.Y.S.2d 983, 278 App. 
Div. 966. 

Town of Somers v. Camarco, 126 
N.Y.S.2d 164, modifled on other 
grounds 185 N.Y.S.2d 42, 284 App. 
Div. 979, aflflrmed 127 N.B.2d 327, 

308 N.Y. 637, motion denied 128 
N.B.2d 813, 309 N.Y. 772. 

Va.—CiafCone v. Community Shopping 
Corp., 77 S.B.2d 817, 196 Va. 41. 39 
A.L.R.2d 767. 
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forcement of zoning ordinances and regulations 
and particular evidence has been held to warrant 
the granting of injunctive relief,il or to sustain or 
require the denial of such relief .12 Evidence has 
been held sufficient or has been held insufficient to 


sustain determinations with respect to the validity 
of zoning regulations generally,^^ or compliance 
with statutory provisions governing the enactment 
of zoning ordinances,or to establish the invalid- 
ity of such regulations.15 


10 . Fla.—City of Miami Beach v. 
Perell, 52 So.2d 906—City of West 
Palm Beach v. Edward U. Roddy 
Corp., 43 So.2d 709. 

111.—^Myers v. City of Elmhurst, 147 
N.B.2d 300, 12 I11.2d 637—Dube v. 
City of Chicago, 131 N.E.2d 9, 7 
111.2d 313, certiorari denled 76 S.Ct. 
658, 350 U.S. 1013, 100 L.Ed. 873— 
Pringle v. City of Chicago, 89 N.R 
2d 365, 404 111. 473—De Bartolo v. 
Villagc of Oak Park, 71 N.E.2d 693, 
396 111. 404, certiorari denied 68 S. 
Ct. 72, 332 U.S. 765, 92 L.Ed. 360. 
Mich.—Redford Moving &, Storage 
Co. V. City of Detroit, 58 N.W.2d 
812, 336 Mich. 702—Penner v. City 
of Muskegon, 50 N.W.2d 210, 331 
Mich. 732. 

11. Temporary lxiJti 2 Lctlo& 

In injunction procceding by prop- 
erty owners aaaoclation against town 
in which association attacked as ar- 
bitrary, capricious, and confiscatory 
action of town board in amending 
zoning ordinances so as to place 
property of Individual defendants in 
business district instead of in a res- 
idcntial district, evidence warranted 
temporary Injunction to maintain 
status quo until full dlsposition of 
the proceeding. 

N.T.—^North Shore Beach Property 
Owners Ass'n v. Town of Brook- 
haven, 116 N.Y.S.2d 670. 

12. Ark.—Evans v. City of Little 
Rock, 263 S.W.2d 347, 221 Ark. 252. 

Fla.—Segal v. City of Miami, 63 So. 
2d 496. 

111.—Mundelein Bstates v. Village of 
Mundclein, 99 N.E.2d 144, 409 111. 
291. 

Pollack v. Du Page County, 25 N. 
E.2d 896, 304 lll.App. 260, trans- 
ferred, see 20 N.E.2d 273, 371 111 
190. 

La.—Charbonnet v. City of New Or- 
Icans, 147 So. 345, 176 La. 1060. 
N.D.—UusHell v. Fargo, 148 N.W. 610, 
28 N,n. 300. 

Tex.—City of Dallas v. Meserole 
Bros.. Olv.App., 164 S.W.2d 664, er¬ 
ror refused. 

13. Bvtdeaoe held sndBlcleat 

(1) To establish that zoning ordi- 
nance was reaaonable and for Pub¬ 
lic good. 

Mich.—Moreland v. Armstrong, 297 
N.W, 60. 297 Mich, 32. 

N.J.—420 Broad Ave. Corp. v. Bor- 
ottgh of Palisades Park, 61 A.2d 23, 
137 N.J.Law 527. 

Wis.—lilgbee v. Chltago, B, & Q, R. 
Go., 292 N.W. 320, 235 Wis. 91, 128 
A.L.R. 734. 


(2) To sustain flnding that classi- 
llcation was reasonahle. 

Ark.—City of Little Rock v. Bentley, 
166 S.W.2d 890, 204 Ark. 727—Mc- 
Kinney v. City of Little Rock, 146 
S.W.2d 167, 201 Ark. 618. 

N.J.—^H. Behlen & Bros., Inc. v. May- 
or and Council of Town of Keamy, 
105 A.2d 894, 31 N.J.Super. 80. 

(3) To Show that ordinance, as pre- 
pared and adopted, was a product of 
a comprehensive plan to regulate use 
of land, in vlew of facts that physlcal 
partitlon into zones appeared to be 
reaaonable and that the partition in 
broadest aspects portrayed reasona- 
ble planning. 

N.J.—^Rockaway Estates v. Rockaway 
Tp.. 119 A.2d 461, 38 N.J.Super. 468. 

(4) To Show a reasonahle basis for 
enactment of ordinance limiting 
height of buildings to three stories or 
forty-five feet and the intenslty of 
use to one thousand flve hundred 
square feet per family. 

111.—Chicago City Bank & Trust Co. 
V. City of Hlghland Park, 137 N.B. 
2d 836, 9 I11.2d 364, certiorari de¬ 
nied 77 S.Ct. 681, 353 U.S. 922, 1 
L,Ed.2d 719. 

14. Bvldenoe held suiBlcleiLt 

(1) In general. 

Cal.—Willett & Crane v. City of Palos 
Verdes Estates, 216 P.2d 85, 96 G.A. 
2d 757. 

<2) To sustain flnding that zoning 
bylaws had been published as re- 
quired by statute. 

Mass.—Lundy v. Town of Wayland, 
105 N.E.2d 378, 328 Mass. 681. 

(3) To Show that necesaary public 
hearings were held on county zoning 
ordinance to render it valid under 
statute. 

Md,—^Walker v. Board of County 
Com'rs of Talbot County, 116 A.2d 
393, 208 Md. 72, certiorari denied 76 
S.Ct. 180, 360 U.S. 902, 100 L.Bd. 
792. 

Bvldence held insulAoieiit 

(1) To Show noncompliance with 
statutory requisites. 

N.J.—Manning v. Borough of Para¬ 
mus, 118 A.2d 60, 57 N.J.Super, 674. 

(2) To overcome prima facie case 
establishcd by city by introduction of 
such ordinances in book or pamphlet 
form or by a certifled copy, notwith- 
standing the fact that it was stlpu- 
lated that no record could be found 
of the giving of notice and holding of 
hearings for adoption of such ordi¬ 
nances. 

IU.—^lAebllng v. Fradine, 127 N.E.2d 
684, 6 Ill.App.2d 409. 
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15. Evidence snfKLoieiLt 

(1) In general. 

Fla.—^Prink v. Orleans Corp., 32 So.2d 
425, 159 Fla. 646. 

111.—^Bauske v. City of Des Plalnes, 
148 NJE3.2d 584, 13 I11.2d 169—Myers 
V. City of Elmhurst, 147 N.E.2d 300, 
12 I11.2d 637. 

N.J.—^ECasbrouck Helghts Hospital 
Asa'n V. Borough of Hasbrouck 
Helghts in Bergen County, 105 A.2d 
621, 15 N.J. 447. 

N.T.—^Hoyt V. Incorporated Village of 
Cedarhurst, 121 N.T.S.2d 399, af- 
firmed 113 N.Y.S.2d 922, 280 App. 
Div. 809. 

(2) To establish that classiflcation 
was discriminatory. 

Fla.—^Frlnk v. Orleans Corp., 32 So.2d 
425, 159 Fla. 646. 

(3) To support finding that zoning 
ordinance was unreasonable and arbl- 
trary. 

Ark.—City of Little Rock v. Joyner, 
206 S.W.2d 446, 212 Ark. 508. 

Fla.—City of Miami Beach v. Daoud, 
6 So.2d 847, 149 Fla. 514. 

111.—^Kennedy v. City of Evanston, 
181 N.E. 312, 348 111. 426. 

N.J.— A, G. Constructlon Co. v. Scott 
141 A. 760, 104 N.J.Law 596. 

Wis.—Geisenfeld v. Village of Shore- 
wood, 287 N.W. 683, 232 Wis. 410. 

Evidence held insufficient 
(1) In general. 

Cal.—Wilkins v. City of San Bernar- 
dino, 175 P.2d 542, 29 a2d 332. 

111.—Skrysak v. Village of Mt. Pros- 
pect, 148 N.B.2d 721, 13 I11.2d 329— 
Honeck v. Cook County, 146 N.B.2d 
35, 12 I11.2d 267—Chicago City 
Bank & Trust Co. v. City of Hlgh¬ 
land Park, 137 N.B.2d 835, 9 Ill.2d 
364, certiorari denied 77 S.Ct. 681, 
353 U.S. 922, 1 L.Bd. 719—Bullock 
V. City of Evanston, 123 N.E.2d 840, 
5 I11.2d 22—^Mundeleln Estates v. 
Village of Mundelein, 99 N.E.2d 144, 
409 111. 291. 

N.J.—Oliva V. City of Garflcld, 62 A. 
2d 673, 1 N.J. 184. 

N.y.—Brous V. Town of Hempstead, 

69 N.y.S.2d 258, 272 App.Div. 31, 
opinion amended un other grounds 

70 N.Y.S.2d 676, 272 App.Div. 777. 
Hewlett v. Town of Hempstead, 

133 N.Y.S.2d 690, affirmod 160 N.Y. 
S.2d 922, 1 A.D.3d 964—Post Brlck 
Co. V. Thompson, 68 N.Y.S.2d 169. 
N.C,—^Kinney v. Sutton, 53 S.E.2d 806, 
230 N.C. 404. 

Ohlo.—State ex rei. Di Carlo Mason 
Bldg. Co. V. Gallo, App., 145 N.E.2d 
916. 

Tex.—City of Dallas v. Llvely, Clv. 
App., 161 S.W.2d 895, error refused. 
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Also, adjudications have been had as to the suf- 
ficiency of evidence to sustain determinations with 
respect to matters involving a cbange of zoning or 


proceedings therefor,^® such as a detenmnation that 
a zoning amendment or change was valid,l7 or that 
the zoning body had acted illegally, arbitrarily, or 


(2) To establlsh unconstltutional- 
ity of zoning ordinance as belng arbi- 
trary and based on purely esthetlc 
considerations. 

N.T.—^Post Brick Co. v. Thompson, 68 
N.T.S.2d 159. 

(3) To Show that zoning ordinance 
was unreasonable. 

Cal.—^Donovan v. City of Santa Mon- 
ica, 199 P.2d 51, 88 CJL2d 886. 

111.—La Salle Nat. Bank of Chicago 
V. City of Chicago, 125 N.B.2d 609. 
5 I11.2d 844. 

Mass.—^Patkin v. City of Medford, 
124 N.E.2d 249, 332 Mass. 754. 
Mich.—M. and S. Builders v. City of 
Dearbom, 73 N.W.2d 283, 344 Mich. 
17—^Northwood Properties Co. v. 
Perklns, 39 N.W.2d 25, 325 Mich. 
419. 

N.J.—^Pischer v. Bedmlnster Tp., 93 
A.2d 378. 11 N.J. 194—Oliva v. City 
of Garfield, 62 A.2d 673, 1 N.J. 184. 

Casper v. City of Long Branch, 
86 A.2d 691, 18 N.J.Super. 90— 
Struyk v. Samuel Braen’s Sons. 85 
A.2d 279, 17 N.J.Super. 1, afQrmed 
88 A.2d 201, 9 N.J. 294. 

Yoemans v. Hillsborough Tp., 
Somerset County, 54 A.2d 202, 135 
N.J.Law 699—^Repp v. Shahadi, 88 
A.2d 284, 132 N.J.Law 24. 

Kitay v. Quigley, 142 A. 427, 6 
N.J.Misc. 623. 

Chio.—State ex rei. Cook v. Turgeon, 
App., 77 N.B.2d 283. 

Tex.—^Niday v. City of Bellaire, Clv. 
App., 251 S.W.2d 747—Bdge v, City 
of Bellaire, Clv.App., 200 S.W.2d 
224, error refused. 

(4) To overcome presumptlon of 
validity. 

IU.—Dunlap v. City of Woodstock, 91 
N.£X2d 434, 405 IlL 410. 

N.J.—^Borough of Rockleigh, Bergen 
County V. Astral Industries, 102 A. 
2d 84, 29 NJ.Super. 164. 

Plass V. Town of Bloomfleld, 49 
A2d 476, 134 N.J.Law 580. 

NY.—^Hewlett v. Town of Hemp- 
stead, 133 N.Y.S.2d 690, afflrmed 
160 N.T.S.2d 922, 1 A.D.2d 964— 
Town of Somers v. Camarco, 126 
N.Y.S.2d 154, modifled on other 
grounds 136 N.Y.S.2d 42, 284 App. 
Biv. 979, afflrmed 127 N.B.2d 327, 
308 N.Y. 537, motion denled 128 N. 
R2d 813, 809 N.Y. 772. 

Tex.—^Moody v. City of Unlversity 
Park, CivA.pp., 278 S.W.2d 912, re¬ 
fused no reversible error. 

(5) To establlsh that zoning ordi¬ 
nance was not enacted in the exe]> 
clse of the pollce power. 

N.Y.—^Post Brick Co. v. Thompson, 68 
N.T.S.2d 169. 

($) To Show that exclusion of 
business development from partlcu- 
lar area by zoning ordinance was so 


clearly arbitrary and unreasonable in 
relatlon to relator’s premlses in the 
area as to have no substantial rela¬ 
tlon to Public health, safety, morals, 
and general welfare. 

Ohio.—State ex rei. Cook v. Turgeon, 
77 N.E.2d 283, 84 Ohio App. 287. 

(7) To warrant flLnding that the or¬ 
dinance in questlon was aimed solely 
at plalnticrs land or designed to dis¬ 
criminate against it arbitrarily. 

N.J.—^Rockaway Estates v. Rocka- 

way Tp.. 119 A.2d 461, 38 N.J.Su¬ 
per. 468. 

(8) To Show such nonexlstence in 
geographical region of areas suitable 
for industrial development as would 
invalidate zoning ordinance placing 
defendanfs property, which was suit¬ 
able for industrial use, in a residen- 
tlal zone. 

N.J.—Struyk v. Samuel Braen*s Sons, 
85 A.2d 279, 17 N.J.Super. 1, af¬ 
flrmed 88 A.2d 201, 9 N.J. 294. 

le. Conn.—^Levinsky v. Zoning Com- 
mission of City of Bridgeport, 127 
A.2d 822, 144 Conn. 117. 

N.J.—^Panale v. Borough of Bte.s- 
brouck Helghts, 139 A2d 749, 26 
N.J. 320. 

Or.—Holt V. aty of Salem, 234 P.2d 
564, 192 Or. 200. 

ZSvldenoe held snfflolent 
N.J.—^Birkfleld Realty Co. v. Board 
of Com*rs of City of Orange, 79 A. 
2d 326, 12 NJ.Super. 192. 

Greenway Homes v, Borough of 
River Edge, 60 A.2d 811, 137 N.J. 
Law 463, 

ETldeii.oe held insnffloient 

(1) To support or require rezon- 
ing. 

Md.—Zinn v. Board of Zoning Ap- 
peals of Baltimore County, 114 A. 
2d 614, 207 Md. 355. 

N,J.—^Esso Standard Oil Co. v, Town 
of Westfleld, 110 A.2d 148, 33 N.J. 
Super. 824—^Birkfield Realty Co. v. 
Board of Com*rs of City of Orange, 
79 A.2d 326, 12 N.J.Super. 192. 
N.Y.—Dicker v. Gulde, 170 N.Y.S.2d 
64. 

(2) To sustain burden on petition- 
er of establishing that denial of pe- 
tition for amendment was unreason¬ 
able or unlawful. 

N.H.—City of Keene v. Parenteau, 
112 A.2d 667, 99 N.H. 416. 

Prima facie case 

In landowner*s action to set aside 
declsion of municipal goveming body 
denying, without stating the reasons, 
the board of adjustment*s recom- 
mendation as to use to which land 
may be put, landowner may make 
out a prima facie case by so analyz- 
ing the matter as to lay before court 
every substantial consideration 
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•which goveming body might have 
relied on and by then establishing 
that such considerations did not rea- 
sonably support goveming body*s de- 
cision. 

N.J.—'Wharton Sand & Stone Co. v. 
Montville Tp., 120 A.2d 868, 39 N. 
J.Super. 278. 

17. Bvldenoe held snffident 

(1) In general. 

Cal.—Case v. City of Los Angeles, 
298 P.2d 50, 142 C.A.2d 66. 

Fla.—^Frink v. Orleans Corp., 32 So. 

2d 425, 159 Fla. 646. 

111.—^Braden v. Much, 87 N.E.2d 620, 
403 111. 507. 

lowa.—^Brackett v. City of Des 
Moines, 67 N.W.2d 642, 246 lowa 
249. 

Kan.—^Hillebrand v. Board of County 
Com’rs of Johnson Co., 304 P.2d 
617, 180 Kan. 348. 

N.J.—^Bogert v. Washington Tp., 135 
A.2d 1, 26 N.J. 67—Monmouth 

Lumber Co. v. Ocean Tp., 87 A.2d 
9, 9 N.J. 64. 

Jones v. Zoning Bd. of Adjust- 
ment of Long Beach Tp., 108 A.2d 
498, 32 NJ.Super. 397—H. Behlen 
& Bros., Ina v. Mayor and Council 
of Town of Kearny, 105 A.2d 89*4, 
31 NJ.Super. 30. 

N.Y.—^Fieldston Garden Apartments 
V. City of New York, 146 N.Y.S.2d 
907, 7 Misc.2d 147, afflrmed 16S N. 
Y.S.2d 402, 3 AJ>.2d 903. 

(2) To justify amendments of zon¬ 
ing ordinance. 

Fla.—^Frink v. Orleans Corp., Fla., 32 
So.2d 425, 159 Fla. 646. 

(3) To sustain flnding that amend¬ 
ment of zoning ordinance was valid 
and reasonable. 

Kan.—Simmonds v. Meyn, 7 P.2d 506, 
134 Kan. 419. 

(4) To sustain rezoning as neces- 
sary for public health, safety, com- 
fort, or general welfare. 

Neb.—Cassel Realty Co. v. City of 
Omaha, 14 N.W.2d 600, 144 Neb. 
753. 

(5) To sustain flnding of town 
council that the character of rezoned 
dlstrict was suitable for business de¬ 
velopment and that the business zone 
should be greatly enlarged at that 
time. 

Conn.—^Mallory v. Town of West 
Hartford, 86 A.2d 668, 138 Conn. 
497. 

(6) To sustain order of board of 
zoning appeals of county reclasslfy- 
ing two tracts of land from *‘A’" res- 
idence zone to “F** light industrial 
zone. 

Md.—Offutt v. Board of Zoning Ap¬ 
peals of Baltimore County, 106 A. 
2d 219, 204 Md. 55L 
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unreasonably in rezoning property.^^ Evidence 
has been held sufficient or has been held insufficient 
to Show that a particular business or structure was 
permissible in a certain area under the terms of the 
zoning law as construed by the court,!^ or to show 


the existence and legality of a nonconforming use 
antedating the promulgation of the zoning law, per- 
mitting a use of property other than as prescribed 
by such law.20 

The courts have adjudicated the sufficiency of 


(7) To establlsh that an amend- 
ment of an ordlnance so as to change 
to Industrial an area previously clas- 
siAed as rosidential was not prohib- 
ited spot zoning. 

Mass.—^Raymond v. Commlssloner of 
Public Works of Lowell, 131 N.E. 
2d ISO, 333 Ma.*<s. 410. 

Pa.—Schmidt v. Philadelphia Zoning 
Bd. of Adjustmnnt, 114 A.2d 902, 
382 Pa. 521. 

(8) To sustain flnding that ordl- 
nancc rezoning and reclassifying lots 
had been adnplod after reasonable 
and substantial complianee wlth rc> 
quiremcnts of statute and of general 
zoning ordinanco of city. 

La.—^Archer v. City of Shroveport, 
App., 85 So.2d 337, apponi trans- 
ferred 81 So.2d 428, 228 La. 13. 

(9) To sustain flnding that amend- 
atory zoning ordlnance had been en- 
acted in accordanco with a compre¬ 
hensive plan. 

lowa.—Brackott v. City of Des 
Molnes, 67 N.W.2d 642, 246 lowa 
249. 

(10) To negative any claim that 
amcndments were designod solely for 
advantago of any particular owncr. 
N.Y.—Rodgers v. Vlllage of Tarry- 

town, 96 N.K2d 731, 302 N.Y. 116. 

18. Evidence held snttoieAt 

(1) In gencTal. 

Fla.—City of MIami v. Hollls, 77 So. 
2d 834. 

111.—Krom V. City of Blmhurat, 133 
N.K2d 1, 8 Ill.2d 104—Northern 
Trust Co. V. City of Chlcago, 3 23 
N.K.2d 330, 4 I11.2d 432—Metropoli¬ 
tan Lifo liis. Co. V. City of Chica- 
go. 84 N.W.2d «26. 402 111. 6«l. 

American Smcltlng ^ Itciining 
Oo. V. City of Chimgo, 106 N.K.2d 
803, 347 II1.APP. 32. 

Kan.—Appleby v. Board of Com’rs of 
JohnHon County, 203 P.2d 224, 166 
Kan. 494. 

Md.—Northwest Mcrohnnts Tormlnal 
V. 0'ltourkc, 60 A.2d 743, 191 Md. 
171. 

N.J.—fcJoarborough Apartineiit.s v. 
City of Englowood, 87 A.2d 637, 9 
N.J. 182. 

WlH.—Stato rx rei. Schroedol v. Pa- 
gftls, 43 N.W.2d 349, 267 Wls. 376. 
(3) To cstablish that amendment 
had cffect of drprociating value of 
district’8 realty without correspond- 
ing beneflt to public gcnerally. 

IU,—Towcr Cabana Club v, City of 
Chi<*ago, 123 N.£.2d 834, 6 IU.2d 11. 
<3) To sustain plalntlffs* conten- 
tion that legislation oonstituted '*spot 
zoning." 


N.Y.—^Preeman v. City of Yonkers, 
129 N.T.S.2d 703, 206 Misc. 947. 

(4) To establlsh that Service sta- 
tlon proposed to be constructed on re- 
zoned property would seriously re¬ 
duce value of residential properties 
in the neighborhood. 

Md.—^American Oil Co. v. Miller, 102 
A.2d 727, 204 Md. 32. 

Evidence held insufficient 

(1) In general. 

Ark.—City of Little Rock v. Pausett 
& Co., 258 S.W.2d 48, 222 Ark. 193. 
111.—People ex rei. Alco Deree Co. v. 
City of Chicago, 118 N.B.2d 20, 2 
I11.2d 350—Braden v. Much, 87 N. 
E.2d 620. 403 111. 507. 
lowa.—Keller v. City of Council 
BluITs, 66 N.W.2d 113, 246 lowa 
202, 51 A.L.R.2d 251. 

Mass.—Morgan v. Banas, 122 N.B.2d 
369, 331 Mass. 694—Co-R;iy Realty 
Co. V. Board of Zoning Adjustment 
of Boston. 101 N.E.2d 888, 328 
Mass. 103. 

N.J.—Oliva V. City of Garfleld, 62 A. 
2d 673, 1 N.J. 184. 

Anderaon v. Mayor and Council 
of Town of Bloomfleld, 66 A.2d 270, 
2 N.J.Super. 605. 

N.Y,—Linu V. Town of Hempstead, 
170 N.Y.S.2d 217. 10 Misc.2d 774— 
Greenberg v. City of New Rochelle, 
129 N.Y.S.2d 691, 206 Misc. 28, af- 
flrmed 134 N.Y.S.2d 693, 284 App. 
Dlv. 891, appeal dlsmissed 124 N.E. 
2d 716, 308 N.Y. 736. 

North Shore Beach Property 
Ownors Ass'n v. Town of Brook- 
haven, 129 N.Y.S.2d 697, aflirmed 
153 N.Y.S,2d 679, 1 A,D.2d 1043. 
Ohio,—Stato cx rol. ICangesscr Co. v. 
Villago of Bcachwood, App., 128 N. 
E.2d 127. 

Tox,—City of Waxahachlo v. Wat- 
klns, 276 S.W.2d 477, 154 Tex. 206. 

(2) To establlsh thnt amendment 
was directed at property owner, or 
nf»t passed as a reasonable exercise 
of polire powor in public intereat. 
Tunn.—Brooks v. City of Memphis, 

241 S.\V.2d 432, 192 Tenn. 371. 

(3) To ahow that tho topography 
of the property was auch that orlg- 
inal zoning as •'Agricultural" was er¬ 
ror. 

Md,—American Oil Co, v, Miller, 102 
A.2d 727, 204 Md. 32. 

19. Tex.—Waco Pcderatlon of Wom- 
I en*s Clubs v. Goddard, Civ.App., 
276 S.\V.2d 541. 

ao. Md.—iriggiiis V, City of Balti- 
more. 110 A.2d 603. 206 Md. 89, 
N.Y.—Gscheldle v. Miirdock, 106 N. 
Y.S.2d 770, reversed on other 
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grounds 111 N.Y.S.2d 740, 280 App. 
Div. 74. 

Evidence held sufficient 

(1) In general. 

Fla.—Segal v. City of Miami, 63 So. 
2d 496. 

111.—Brown v. Gerhardt, 125 N.E.2d 
63, 6 111.2d 106. 

Neb.—City of Omaha v. Glissmann, 
39 N.W.2d 828. 151 Neb. 895. ap¬ 
peal dismissed 70 S.Ct. 1002, 339 
U.S. 960, 94 L.Bd. 1370, rehearing 
denied 71 S.Ct 16, 340 U.S. 847, 05 
L.Ed. 621. 

N.Y.—Jetter v. Hofheins, 70 N.Y.S. 
2d 808, 100 Misc. 99. 

(2) To establlsh that petitloners 
who built prior to amendment to zon¬ 
ing regulation acquired substantial 
vested rights, deprivation of which 
would resuit in serious loss and hard- 
ship to them. 

N.Y.—^Application of Rogers, 144 N. 
Y.S.2d 869. 208 Misc. 785. 

(3) To establlsh that plalntifTs 
present use of property was same as 
that to which property was subjtict- 
ed prior to passage of amendatory 
ordinanco rezoning premises but au- 
thorizing contlnuation of noncon¬ 
forming use. 

IU.—Goldman v. City of Chicago, 113 
N.B.2d 480, 361 Ill.App. 111. 

(4) To sustain flnding that permlt- 
toes had not established a prior non¬ 
conforming use. 

Mo.—^Veal v. Leimkuehler, App., 249 
S.W.2d 491, certiorari denied 73 S. 
Ct. 336, 344 U.S. 913, 97 L.Bd. 704. 

Evidence held insufficient 

(1) In general. 

111.—^Bleopoulofl V. City of Chicago, 
120 N.K.2a 565, 3 I11.2d 247. 

N.Y,—Joynt v. Zoning Bd. of Appeais 
of Town of Cicero, 171 N.Y.S.2d 3, 
9 MI.sc.2d 702. 

Tex.—Caruthers v. Board of Adjust¬ 
ment of the City of Biinker Hili 
Vlllage, Civ.App., 290 S.W.2d 340. 
Wash.—Park v. Stolzhcise, 167 P.2d 
412. 24 Wash.2d 781. 

(2) To warrant revlewing oourt in 
holdlng that llndlng of board of mu- 
nicipal and zoning appoals that a 
nonconforming storage u.so at time 
of adoption of ordinanco had not 
been established was unsupported by 
the evidence. 

Md.—^Hlggins v. City of Baltimore, 
110 A.2d 603, 20C Md. 89. 

Ahaadonxnent of use 
La.—Stato ex rol. Harz v. City of 
New Orleans, 44 So.2d 889, 216 Lo. 
849. 
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particular evidence to warrant findings or deter- arising in a proceeding to obtain a variance,22 such 
minations as to the propriety of administrative pro- as that the board or commission properly granted 
ceedings generally,^! or to establish various matters a variance,^^ or that the board or commission prop- 


Md,—Higgins v. City of Baltimore, 
110 A.2d 503, 206 Md. 89. 

Tex.—^Rowton v. Alagood, CivA.pp., 
250 S.W.2d 264. 

CbMge or expausloai of use 
111.—Dube v. City of Chicago, 131 N. 
E.2d 9, 7 I11.2d 313, certiorari de- 
nied 76 S.Ct 668, 860 U.S. 1013, 100 
Li.Ed. 873—Schneider v. Board of 
Appeals of City of Ottawa, 84 N. 
E.2d 428, 402 111. 536. 

Wash.—Coleman v. City of Walla 
Walla, 266 P.2d 1034, 44 WaslL2d 
296. 

21. Mo.—State ex reL Swofford v. 
Randall, App., 236 S.W.2d 364. 

Svldeace bield siLfllciexit 

(1) In general. 

Conn.—^Isdale v. Town Plan and 
Zonlng Commission of Town of 
Orange, 107 A.2d 267, 141 Conn. 
509. 

(2) To support determinatlon that 
commission had not acted arbitrarily 
or illegally or so unreasonably as to 
have abused Its discretion. 

Conn.—^De Palma v. Town Plan Com¬ 
mission of Greenwich, 193 A. 868, 
123 Conn. 257. 

Evidence held Ixumffloleat 

(1) To establish that remonstrants 
did not have a falr and Impartlal 
board or that they were not given a 
fair and impartiaJ hearing. 

R.L—^Barbara Realty Co. v. Zoning 
Bd. of Beview of City of Cranston, 
138 A.2d 818. 

(2) To Show that one of members 
of board of appeals who voted to 
grant zoning variance acted wlthout 
knowledge of the materlal evidence, 
notwithstanding that such member 
was not present at public hearing on 
the application and did not read 
transcript of the record thereof. 
N.T.—Taub v. Pimie, 160 N.Y.S.2d 

447, 3 AD.2d 753. 

22. Mo.—^Fey v. Woermann, 230 S.W. 
2d 681, 360 Mo. 728. 

Pa.—Silverco, Inc. v. Zoning Bd. of 
Adjustment and Dept of Licenses 
and Inspection, City of Philadel¬ 
phia, 109 A.2d 147, 879 Pa. 497. 
Evidence held sufficient 
(l) In general. 

Mass.—^Lambert v. Board of Appeals 
of City of Lowell, 8 N.E.2d 784, 295 
Mass. 224. 

N.H.—^Vogel V. Board of Adjustment 
for City of Manchester, 27 A.2d 
105, 92 N.E. 196. 

K.Y.—Syosset Holding Corp* 
Schlimm, 159 N.Y.S.2d 88, modided 
on other grounds 164 Nr.Y.S.2d 890, 
4 A.D.2d 766. 

B.L—-Woodbury v. Zoning Bd. of Re- 
vlew of City of Warwick, 82 A.2d 
164, 78 R.I. 819. 


(2) To sustain findlng that land 
was unsuited to continued operation 
of a grocery store which had been 
erected thereon prior to passage of 
zoning ordinanca 

Ind.—Town of Homecroft v. Mac- 
beth, 148 N.E.2d 663. 

(3) To sustain flnding that alleged 
hostility of commission toward ap¬ 
plicant did not enter into flnal vote 
of commission. 

Conn.—^Isdale v. Town Plan and Zon¬ 
ing Commission of Town of Orange, 
107 A.2d 267, 141 Conn. 609. 

(4) To Show that minutes of board 
were written up in longhand on date 
that it granted the exception, and 
that such minutes were typed into 
board's minute book the following 
day. 

Tex.—^Hall v. Board of Adjustment 
of City of McAllen, Civ.App., 239 
S.W.2d 647. 

Evidence held insufflolent 

(1) In generaL 

N.J.—^Ranney v. Istltuto Pontificio 
Delie Maestre Pilippini, 119 A.2d 
142, 20 N.J. 189. 

K.Y.—Little V. Young, 82 N.Y.S.2d 
909, afflrmed 85 H.Y.S.3d 41, 274 
App.Div. 1006, reargument and ap- 
peal denied 86 N.Y.S.2d 288, 274 
App.Div. 1065, motion denied 85 N. 
E.2d 61, 298 H.Y. 918, afflrmed 87 
N.E.2d 74, 299 N.Y. 699. 

Pa.—^Richman v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 137 A.2d 
280, 391 Pa. 254. 

R.L—^chool Commlttee of City of 
Pawtucket v. Zoning Bd. of Review 
of City of Pawtucket, 133 A2d 734. 

(2) To sustain action of board re- 
voking a variance. 

CaL—Saks & Co. v. City of Beverly 
Hilis, 237 P.2d 32, 107 C.A.2d 260. 
Pa.—Silverco, Inc. v, Zoning Bd. of 
Adjustment and Dept. of Licenses 
and Inspection, City of Philadel¬ 
phia, 109 A2d 147, 379 Pa. 497. 

(8) To Show that persons opposing 
variance were prejudiced by fact that 
City council did not have witnesses 
swom, where there was no require- 
ment therefor in the ordinance. 

Cal.—Jackson v. City of San Mateo, 
307 P.2d 451, 148 aA.2d 667. 

(4) To establish that zoning regu- 
lation which prohibited subdivldlng 
applicanfs property into two lots 
was an undue hardship on him within 
statute providing for zoning vari- 
ances. 

N.J.—Blerce v. Gross, 136 A.2d 661, 
47 N.J.Super. 148. 

23- Conn.—^West Hartford Methodist 
Church V. Zoning Bd. of Appeals 
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of Town of West Hartford, 121 A. 
2d 640, 143 Conn. 263. 

Evidence held sufficient 

(1) In general. 

CaL—Jackson v. City of San Mateo, 
307 P.2d 461, 148 C.A.2d 667. 

Ind.—^Keeling v. Board of Zoning Ap¬ 
peals of City of Indianapol-is, 69 
N.E.2d 613, 117 Ind.App. 314. 

Md.—^Board of Zoning Appeals of 
Howard County v. Meyer, 114 A,2d 
626, 207 Md. 389. 

N.Y.—^Burlinson v. Zoning Bd. of Ap¬ 
peals of City of Yonkers, 87 N.Y.S. 
2d 412, 276 App.Div. 723. 

Eessel v. Michaelis, 159 N.Y.S.2d 
109, afflrmed 167 N.Y.S.2d 1004, 4 
A.D.2d 884. 

R.L—^Barbara Realty Co. v. Zoning 
Bd. of Review of City of Cranston, 
138 A.2d 818—Guenther v. Zoning 
Bd. of Review of City of Warwick, 
126 A.2d 214—^Baggs v. Zoning Bd. 
of Review of Town of Barrington, 
86 A.2d 658, 79 R.I. 211—Taft v. 
Zoning Bd. of Review of City of 
Warwick. 71 A.2d 886, 76 R.I. 443. 
Va—^Wicker Apartments, Inc. v. City 
of Richmond, 99 S.E.2d 656, 199 Va 
263. 

(2) To support findings that vari¬ 
ance would be for the public good 
and would benefit both town and 
neighborhood, that resldential use of 
land was impracticable, and that 
variance would not produce deteri- 
oration in value of properties or sub¬ 
stantia! impairment of general zon¬ 
ing plan. 

N.J.—Ward v. Scott, 106 A.2d 861, 16 
N.J. 16. 

(3) To establish that board did not 
commit any abuse of its discretion 
in granting variance. 

Pa.—Preed v. Power, 139 A.2d 661, 
392 Pa. 196. 

(4) To establish that petitloners, 
who were nearby property owners, re- 
oeived personal notice and notice by 

I publication of application for an ex¬ 
ception. 

R.I.—Harrison v. Zoning Bd. of Re¬ 
view of City of Pawtucket, 69 A.2d 
361, 74 R.L 135. 

(6) To support findings that land 
was not sultable for residenttal pur- 
posos, that to refuse application 
would create unnecessary hardship 
on owner, and that refusal of vari¬ 
ance was not requlred by general 
scheme of zoning ordinance. 

R.I.—School Committee of City of 
Pawtucket v. Zoning Bd. of Review 
of City of Pawtucket, 138 A.2d 734. 

Evidence held insufflcient 
Mass.—^Blackman v. Board of Ap¬ 
peals of Bamstable, 136 N.E.2d 198, 
834 Mass. 446. 
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crly denied a variance24 or abused its discretion 
in doing so.25 The weight and sufficiency of evi- 
dence have also been adjudicated as to matters in- 
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volving the granting, denial, or revocation of a 
permit required under the building and zoning 
laws.2® 


K.J.—Ward v. Scott, 93 A.2d 385, 11 
N.J. 117. 

Preye v. Board of Adjustment of 
North Bergren Tp., 91 A.2d 597, 22 
N.J.Super. 161. 

KT.—Miller v. Silver, 105 N.Y.S.2d 
474, 278 App.Div. 962. 

Lapham v. Roulan, 169 N.Y.S.2d 
346. 10 Misc.2d 152. 

Bach V. Board of Zonlngr & Ap- 
peals of Town of North Hemp- 
stead, 118 N.Y.S.2d 202, xnodided on 
other srrounds 124 N.Y.S.2d 744, 282 
App.Div. 879. 

24. Mass.—Reynolds v. Board of 
Appeal of Sprinfffleld, 140 N.E.2d 
491, 335 Mass. 464. 

Bvidence held snfflciexLt 
Md.—Robertson v. County Board of 
Appeals, 122 A,2d 751, 210 Md. 190 
—Serio V. Mayor and City Council 
of Baltimore, 119 A.2d 387, 208 Md. 
515. 

N.Y.—Pcople ex rei. Polcini v. Sco- 
fiold, 108 N.Y.S.2d 778, 279 App.Div. 
762—Pforzheimer v. Seidman, 103 
N.Y.S.2d 886, 278 App.Div. 780. 

Roche.ster Transit Corp. v. Crow- 
ley, 131 N.Y.S,2d 403, 200 Misc. 033. 

Chapmald Rcalty Corp. v. Board 
of Standarda & Appeals of New 
York City, 76 N.Y.S.2d 206. 

Pa.—Broadiawn Inc. v. Bd. of Ad¬ 
justment of Radnor Tp., Com.Pl., 
40 Del.t^o. 259. 

Bvidence hald ULsoffloient 
D.C.—0'Boyle v. Coe, D.C., 155 F. 
Supp. 581. 

Pa.—Sllvcrco, Inc. v. Zoning: Bd. of 
Adjustment and Dopt. of Licenses 
and Inspoction. City of Philadel¬ 
phia. 109 A.2d 147, 379 Pa. 497. 

Tex.—Confi:rc>Kation Committeo. North 
Fort Worth Oongregration, Jeho- 
vah*F Witiicsses v. City Counoll of 
Haltom City, Civ.App., 287 S.W.2d 
700. 

25. Evldence h41d snfioleiLt 

(1) In general. 

Fla,—Harlem, Jr., Inc, v. Mount Si¬ 
nat Baptist Church, App., 100 So.2d 
437. 

N.J.—Tzeses V. Board of Truatees of 
Village of South Orange, 91 A.2d 
588, 22 N.J.Super. 45. 

(2) To establish that there were 
no spccial conditions atfccting house 
but not alfeeting zoning dlstrict gen¬ 
erali y, or that enforccmcnt of zoning 
law would Involve substantial hard- 
ship to owner of houso. 

Mass.—Reynolds v, Board of Appeal 
of Springfleld, 140 N.E.2d 491, 335 
Mass. 464. 

(3) To establish that property 
owners would be deprlved of ali ben- 
edcial use of property if terms of 
ordinance were literally applied. 
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R.I.—^Denton v. Zoning Bd. of Re- 
view of City of Warwick, 183 A.2d 
718. 

Evldenofi held iiumfflcl«B.t 

Cal.—Chllds V. City Planning Com- 
mission of City of Sacramento, 180 
P.2d 433, 79 C.A.2d 808. 

Kan.—^Duggins v. Board of County 
Com'rs in Johnson County, 293 P. 
2d 258, 179 Kan. 101. 

N.H.—Suprenant v. Nashua, 131 A.2d 
632, 101 N.H. 43. 

N.J.—-Cobble Close Farm v. Board of 
Adjustment of Middletown Tp., 92 
A.2d 4, 10 N.J. 442. 

Shipman v. Town of Montclair, 
84 A.2d 652, 16 N.J.Super. 365. 

Ridgewood Air Club v. Board of 
Adjustment of Village of Ridge¬ 
wood, Bergen County, 55 A.2d 100, 
136 N.J.Law 222. 

N.Y.—Pforzheimer v. Seidman, 103 
N.Y.S.2d 886, 278 App.Div. 780— 
Hassall v. Murdock, 285 N.Y.S. 64, 
246 App.Div. 846. 

Theodore Gompers, Inc., v. Craft, 
87 N.Y,S.2d 670, 194 Misc. 779. 

Gerllng v. Board of Zoning Ap- 
poals of Town of Clay, 167 N.Y.S. 
2d 358. 

R.I.—Sweck V. Zoning Bd. of Review 
of North Klngstown, 72 A.2d 679, 
77 R.I. 8—Ricci v. Zoning Board of 
Revlow of City of Cranston, 47 A. 
2d 923, 72 R.I. 68. 

Va.—^Wicker Apartments, Inc. v. City 
of Rlchmond, 99 S.B.2d 656, 199 Va. 
263. 

26. Cal.—^Munns v. Stenman, 314 P. 
2d 67, 162 C,A.2d 543. 

Del,—In re Auditorium, Inc., 84 A.2d 
598, 7 Terry 430, remanded on oth¬ 
er grounds Auditorium, Inc. v. 
Board of Adjustment of Mayor & 
Council of WUmington, 91 A.2d 628, 
8 Terry 373. 

Ma8.s.—Karl v. Wolsey Co. v. Build¬ 
ing Inspector of Bedford, 86 N.E. 
2d 644, 324 Mass. 419. 

N.Y.—Dloceso of Rochester v. Plan¬ 
ning Bd. of Town of Brighton. 136 
N.E.2d 827, 1 N.Y.2d 608, 164 N.Y, 
S.2d 849. 

Bvideaoe held suOolent 
(1> In general. 

Cal.—Gray v. Board of Sup^rs of 
StanislauB County, 316 P.2d 678, 
154 C.A.2d 700. 

D.C.—Selden v. Capitol Hili South- 
east CUizens Ass*&, 219 F.2d 33, 95 
U.S.App.D.C. 62, certiorari denied 
Capitol Hili Southeast Citizens 
A8s’n v. Coe. 76 S.Ct. 878, 349 U,B. 
944. 99 L.Ed. 1271. 

Oa.—City of Home v. Shadyside 
Memorial Gardens, Inc., 92 S.D.2d 
734, 93 Oa.App. 759. 
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Md.—City of Baltimore ▼. Cohn, 105 
A.2d 482, 204 MdL 523. 

Mich.—^McGlverin v. City of Hunting- 
ton Woods, 72 N.W.2d 105, 343 
Mich. 413. 

Mo.—Carroll Const. Co. v. X a n sa» 
City, App., 278 S.W.2d 817. 

N.J.—Roselle v. Wright, 117 A.2d 661, 
37 N.J.Super. 607, afflrmed 122 A.2d 
506, 21 N.J. 400. 

N.Y.—Cunnlngham v. Planning Bd. 
and Bd. of Appeals of Town of 
Brighton, 164 N.Y.S.2d 601, 4 A.D. 
2d 313—Commerclal Propertles v. 
Griffln, 131 N.Y.S.2d 619, 283 App. 
Div. 1109—Shoen v. Bowne, 79 N.Y. 
S.2d 292, 273 App.Div. 1020, af¬ 
flrmed 81 N.E.2d 360, 298 N.Y. 611. 

Brainard v. Board of Standards 
and Appeals of City of New York, 
160 N.Y.S.2d 756, 2 MIsc.2d 27. 

Okl.—Town of Nichols Hilis v. Ader- 
hold, 260 P.2d 36. 207 Okl. 396. 

Tex.—^Young v. City of Abilene, Clv. 
App., 195 S.W.2d 838, refused no re- 
versible error. 

(2) To Show that landowners had 
adeQuate forewaming of pending or¬ 
dinance requiring setback of ali prop¬ 
erty six feet f rom property line when 
they applied for and received build¬ 
ing permit. 

Fla.—Sharrow v. City of Danla, 83 
So.2d 274. 

(3) To sustain flnding that peti- 
tioner^s building pians conformed to 
village ordinance as it existed at 
time applicatione for permits were 
flled. 

Wis.—State ex rei. Schroedel v. Pa- 
gels, 43 N.W.2d 349, 257 Wis. 376. 

(4) To establish that applicant had 
fully complicd with building code 
and had completely establlshed his 
right to a permit prior to adoption 
of zoning ordinance. 

N.J,—Sgromolo v. City of Asbury 
Park, 46 A.2d 661, 134 N.J.Law 195. 

(5) To establish that proposed 
building dld not violate the zoning 
ordinance. 

N.J.—^Zeltner v. Watson, 81 A.2d 199, 
14 N.J.Super. 127. 

(6) To establish that denial of 
permit was arbitrary and unlawfuL 
Md.—Benner v. Tribbitt, 57 A.2d 346, 

190 Md. 6. 

(7> To establish that plaintifTs 
proposed alteration of second floor 
over garage which had been used as 
living Quarters for tenants of Princi¬ 
pal building Into a modern efliciency 
apartment for commcrcial rentlng 
would violate zoning ordinance for- 
bidding resldences in rcar yard ex- 
cept under certain conditions. 

Ky.—Moore v. City of Lexington, 218 
S.W.2d 7, 309 Ky. 671. 
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§ 366. Trial or Hearing 

On Judicfal review of zoning regulationt or decislonsr 
the parties may be entitled to a hearing or trial on the 
iasues involved, and the court may be required to make 
flndinga of fact. 

Interested parties may be entitled to a hearing by 
the court on review of zoning regulations or deci- 
sionSj^"^ and the statutory remedy for attacking the 
validity of a zoning ordinance may entitle the owner 
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to & court tiisil on (jucstions of but whcrc 

no question of fact is presented to the court, it may 
dispose of the matter without the necessity of a 
trial.29 General rules as to trial apply in such pro- 
ceedings.*0 Findings of fact by the court may not 
be required when the appeal is heard solely on the 
record before the zoning board;*i but the court 
may be required to make findings where issues of 
fact are raised by the pleadings,*® and additional 


(8) To sustain flnding that condl- 
tional use permit was not repugmant 
to master plan for development of 
City. 

CaL—^Wheeler v. Gregrgr, 203 P.2d 87, 
90 C.A.2d 848. 

(9) To sustain finding* that an ad- 
Joiningr property owner made his 
complaint as to Issuance of the per¬ 
mit within period of time provided 
for appeals by rules of the zoning 
board. 

N.H.—Dumais v. Somersworth, 184 A. 
2d 700. 

(10) To sustain flnding that per- 
mittee and Corporation organized by 
him to operate enterprise had ac- 
CLUired vested rights in use permits 
by vlrtue of substantial expenditures 
made and liabilities incurred in grood 
faith reliance on permits. 

Pa.—Shapiro v. Zoning Bd. of Ad- 
justment, 106 A.2d 299. 877 Pa. 621. j 

(11) To support flndlng that pro- 
posed use of premises as a drugstore 
would be more detrimenta! to char¬ 
acter of residential dlstrict than ex- 
isting nonconforming use of property 
as a grocery or general store. 

Mass.—^Donovan Drug Corp. v. Board 

of Appeals of Hingham, 142 N.E.2d 
354. 

(12) To support finding that status 
of the nelghborhood would be Im- 
proved by establishment of a funercJ 
horne instead of having house remain 
unoccupied and unsold until it be- 
came unslghtly or a derelict 

Mass,—^Lawrence v. Board of Appeals 
of Lynn, 142 N.E.2d 378. 

(18) To sustain determination of 
board of Public utility commissioners 
that location of proposed water tank 
in residential section of borough in 
violation of zoning ordinance was 
"reasonably necessary” within mean- 
ing of statute and could be con- 
structed by utility. 

N.J.—^Application of Hackensack Wa¬ 
ter Co., 126 A.2d 281, 41 N.J.Super. 
408. 

(14) To sustain finding of clty 
board of adjustment that substantial 
alterations had not been made in re¬ 
liance on permit so as to give permit- 
tee a vested rlght to continued enjoy- 
ment of permit. 

Mo.—^Veal v. Leimkuehler, App., 249 
S.W.2d 491, certiorari denied 73 S. 
Ct. 336, 344 U.S. 913, 97 Ii,Bd, 7Q4. 


(16) To justify conclusion that 
map relied on in revoking building 
permit was published and accompa- 
nied zoning ordinance and was adopt- 
ed by city’s governing body. 

N.J.—^Breese v. Hutchins, 166 A. 94, 
11 N.J.Misc. 74. 

Evldence hWLd insnfiLcient 
(1) In general. 

111.—Chicago City Bank & Trust Co. 
V. City of Hlghland Park, 137 N.B. 
2d 835, 9 111.2d 364, certiorari de¬ 
nied 77 S.Ct. 681, 353 U.S. 922, 1 L. 
Ed.2d 719. 

Baird v. Board of Zoning Appeals 
of City of Kankakee, 106 N.E.2d 
343, 847 IlLApp. 158. 

N.H.—Jadda v. Manchester, 121 A.2d 
803, 100 N.H. 160. 

N.J.—Rodee v. Lee, 81 A.2d 617, 14 N. 
J.Super. 188. 

N.Y.—Glass V. Zoning Bd. of Appeals 
of City of Yonkers, 173 N.Y.S.2d 
448, 5 A.D.2d 991—Adams v. Town | 
of West Seneca, 117 N.Y.S.2d 236, 
280 App.Div. 1038, appeal denied 
119 N.Y.S.2d 591, 281 App.Div. 942 
—Long Island Lighting Co. v. Grif- 
fln, 74 N.Y.S.2d 348, 272 App.Div. 
661, afflrmed 79 N.B.2d 738, 297 N. 
Y. 897. 

De Angelis v. Minor, 166 N.Y.S.2d 
568, 8 Misc.2d 994. 

Tex.—Congregation Committee North 
Fort Worth Congregation, Jeho- 
vah’s Witnesses v. City Council of 
Haltom City, Clv.App.. 287 S.W.2d 
700. 

(2) To support conclusion that 
proposed use was in fact adverse to 
Public welfare so as to justify denial 
of permit. 

Md.—^Benner v. Tribbitt, 67 A.2d 346, 
190 Md. 6. 

(3) To justify finding that appli- 
canfs proposed parking lot would 
necessarily constitute a nuisance, 
notwithstanding traffic congestion 
and hazards would be somewhat in- 
creased in area. 

Ky.—^Parkrite Auto Park v. Shea, 236 
S.W.2d 986, 314 Ky. 620. 

(4) .To warrant holding that board 
had abused its discretlon by refusing 
to reopen matter on ground of sur- 
prise, mistake, or inadvertence. 

Md.—^Maryland Clothing Mfg. v. City 
of Baltimore, 113 A.2d 743, 207 Md. 
166. 


(6) To establish proposed forty- 
foui>foot rotary beam antenna tower 
was an accessory use customarily In- 
cidental to a highly classifled resi¬ 
dential area and that zoning ordi¬ 
nance under which a permit for con- 
struction for such tower was denied 
was unconstitutional as so applied. 
N.Y.—Presnell v. Leslie, 144 N.E.2d 
381, 3 N.y.2d 384, 165 N.y.S.2d 488. 

27. Conn.—^Kuehne v. Town Council 
of Town of East Hartford, 72 A.2d 
474, 136 Conn. 452. 

Review as permitting or requiring 
trial de novo see supra § 331. 

28. N.Y.—^Bronxville Associates v. 
Brady, 36 N.Y.S.2d 308. 

29. N.Y.—^Von Der Heide v. Zoning 
Bd. of Appeals of Town of Somers, 
Westchester County, 123 N.Y.S.2d 
726, 204 Misc. 746, afflrmed 126 N.Y. 
S.2d 852, 282 App.Div. 1076, reargu- 
ment and appeal denied 127 N.Y.S. 
2d 862, 283 App.Div. 713. 

30. N.Y.—Wilmot Service Corp. v. 
Ferraro, 138 N.y.S.2d 73. 

Pa.—Appeal of Hutchlnson, Com.Pl., 
39 Del.Co. 264—Appeal of Hutchln¬ 
son, Com.Pl., 39 Del.Co. 1, 

31. Conn.—Cohen v. Board of Ap¬ 
peals on Zoning of City of Bridge- 
port, 94 A.2d 703, 139 Conn. 450— 
Delaney v. Zoning Bd. of Appeals 
of City of Hartford, 66 A.2d 647, 
134 Conn. 240. 

Pa.—Boyer v. Zoning Bd., Com.Pl., 27 
Leh.L.J. 272. 

32. Cal.—Beloin v. Blankenhorn, 

App., 218 P.2d 652. 

FixLdings constzued 
Md.—Robertson v. County Board of 
Appeals for Montgomj*ry County, 
322 A.2d 761, 210 Md. 100. 

Pa.—York Housing Authority v. 
York Zoning Bd., Com.Pl., 68 York 
Leg.Rec. 162. 

Finding held insoffioient to support 
decree 

Finding by court that material 
facta on which finding, ruling and 
order of court for decree were made 
were bascd on testimony and that 
board had acted in good faith, and 
that its decisi on was not arbltrary, 
inconsistent, or unreasonable was in- 
sufflcient to support a decree. 

Mass.—Blackman v, Board of Ap¬ 
peals of Barnstable, 136 NJQ.2d 108, 
334 Mass. 446. 
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evidence is received.33 Where the court is author- 
ized to receive additional evidence, it may appoint 
a referee to take such evidence as it may direct.34 
Under some statutory provisions, the findings of the 
court shouid only contain facts which it finds on 
the basis of the evidence which it admitted, and not 
facts which appear in the rccord of the zoning 
body.35 

Under a statute so providing, the court has pow- 
er to dispose of the case on a demurrer to the state- 
ment of appeal.36 The right of a zoning board to 
defend an action against it carries with it the right 
to file a demurrer to plaintiff’s cvidcnce.^^ A mo- 
tion to dismiss a case at the close of plaintifFs evi¬ 
dence is improperly granted where plaintiff's evi¬ 
dence is sufficient to withstand the motion.38 

The fact that a judge hearing an appeal is re- 
latcd to onc of the members of the zoning body 
from which the appeal is taken has been hcld not 
to disqualify him to try the case, where it is es- 
sentially a procecding in rem, with which the rela¬ 
tive is not personally concerncd.23 Where the 
prosecutors wcre allowed a writ to attack the zon¬ 
ing ordinancc and to rcvicw other procccclings, 
but the statcnient of the case docs not contain the 
ordinancc and the prosecutors do not argue the in- 
validity thereof in their briof, the point relating to 
invaliclity is dccmcd abandoned.*^® If one of sev- 
eral petitioners dies before argiiment and the ex- 
ccutor of his estate docs not wish to bc substituted, 
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the proceeding, as far as the deceased petitioner is 
concerned, will be severed.'*! 

Jury trial. An application for a jury trial, on 
review of a determination of a zoning board of ap- 
peals, which does not seek a settlement and state- 
ment of the issues to be presented to the jury, or 
present any proposed issues for settlement and 
statement, is insufficient.^2 Where the evidence is 
insufficient to show as a matter of law that the ac¬ 
tion of a governing body in enacting a zoning ordi- 
nance is arbitrary, unreasonable, or capricious, the 
court may not withdraw the case from the jury.^^ 

Questions of law and faci. Where an attack is 
made on the validity of a zoning ordinancc, in so 
far as its provisions apply to limit and restrict par- 
ticular property, it has been said that in each case 
a mixed question of law and fact is presented.^^ 
According to some decisions, it is a question of law 
for the court to determine whether a particular zon¬ 
ing ordinancc is reasonable or arbitrary,wheth¬ 
er the power conferred on a governmental agent 
of a municipality is arbitrarily exercised,^® and 
whether some of the members of a zoning board 
were disqualified to rule on the matters before 
them.^'^ 

On the other hand, it has been hcld that the va¬ 
lidity of a zoning ordinance presents a question of 
fact,and that whether a zoning regulation is 
reasonable^® and conducive to the public welfare 


33. Conn.—Iwdnle v. Town Plan and 
ZonInK ConimIs.sIon of Town of 
OranKo, 107 A.2<1 267, 1-U Conn. 

nno. 

34. N.Y.—Theodorr* Gompors, Inc, v. 
Cmft, 87 N.Y.S.2d G70, 194 Mlsc. 
779. 

36. Conn,—Isdale v. Town Plan and 
Zoninj? Oommisalon of Town of 
UranKo, 107 A.2d 267, 141 Conn. 509 
—Ku<*hne v. Town Coiinoll of Town 
of R/i«t Hartford, 72 A.2d 474, 136 
Conn. 452—Wndcll v. Iloard of Zon- 
in«r AppoalH of City of New Hnven, 
68 A.2d 17)2, 136 Conn. 1. 

36. Ky.—Thomson v. Tafel, 218 S. 
\V.2a 977, 300 Ky. 753, 

37. Kan.—Applfby v. Board of 
Com’rs of Johnson County, 203 P. 
2(t 224, 166 Kan. 494. 

38. N.J.—Garrou v. Teanook Tryon 
Co., 94 A.2d 332, J1 N.J. 294. 

39. Ky.—Hili V. Kesselrinff, 220 S.W. 
2d S-IS, 310 Ky. 483. 

40. N.J.—Corteae v. Board of Ad- 
jUMtmtmt of City of Summlt, 56 A. 
2d 714. 136 N.J.Liaw 455, afllrmed 
61 A.2d 238, 137 N.J.Law 609. 

Downs V. Borouij:h of Sea Brlght, 
169 A. 312, 12 N.J.M1SC. 11. 


41. N.Y.—Hickos: v. Griflln, 79 N.Y, 
S,2d 193. 274 App.Div. 702, re- 
veraed on other grounds 83 N.E.2d 
836, 298 N.J. 365. 

42. N.Y.—Bear Ridffe Lakc Corp. v. 
Gllchrlst, 104 N.y.S.2d 911. 

43. Tox.—-McNutt Oil & Reflninff Co. 

V. Brooks, Civ.App., 244 S.W.2d 872. 

44. Pia.—^Mayer v, Dade County, 82 
So.2d 613—Porde v. City of Miaml 
Beach, 1 So.3d 642, 146 Pia. 676. 

45. Pia.—May er v. Dade County, 82 
So.2d 513. 

Tex.—City of Dallaa v. Rosenthal, 
Civ.App., 239 S.W.2d 636, error re- 
fused no revcraible error—^Bd^e v. 
City of Bellalre, Civ.App., 200 S. 

W. 2d 224, error refused—City of 
Unlversity Park v. Hoblitzelle, 
Civ.App., 160 S.W.2d 169, error dis- 
missed, judgment correct, appeal 
dlsmisscd and certiorari denied Ho- 
bUtzelle v. City of Unlversity Park, 
62 aCt 806, 315 U.a 781, 86 L.Ed. 

I 1188. 

46. Tex.—^Edge v. City of Bellaire, 
Civ.App., 200 aw.2d 224, error re- 
fusod—City of University Park v. 
Hoblitzelle, Civ.App., 150 aW.2d 
169, error dismiased, judgment cor- 
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rect, appeal dismissed and certio¬ 
rari denied Hoblitzelle v. City of 
University Park, 62 S.Ct. 806, 315 

U. a 781, 86 L.Ed. 1188. 

Capricious ootion. aanoontlnir to abuse 

of disoretiou 

Tex.—Moody v. City of University 
Park, Clv.App., 27S S.W.2d 912, re¬ 
fused no rcveraible error. 

47. Tex.—Moody v. City of Unlversi¬ 
ty Park, supra. 

48. N.Y.— Bowen v. Hlder, 87 N.Y.a 
2d 76. 

Unproper euaotmeut 

Allctratlon that zonin^T ordinance 
was invalid in that there had been 
failure to publish use map which by 
refer en ce was made part of ordi¬ 
nance, ralsed isaue which was pri- 
marily one of fact, to be determined 
from evidence. 

111.—Rock Island Mctal Foundry v. 
City of Rock Island, 111 N.E.2d 499, 
414 111. 436. 

49. N.J.—Scarborough Apartxnents 

V. City of Englewood, 87 A.2d 637, 
9 N.J. 182. 

Lionshead Lake v. Wayne Tp., 
Passaic County, 74 A.2d 609, 9 N. 
J.Super. 83. 
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and bears a substantial relation to the public health, 
safety, or general welfare^t^ are also questions of 
fact. Although there is authority to the effect that 
the question whether a particular use of property is 
within the tenns of a zoning ordinance permitting 
such use is one of law,^^ it has also been held that 
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the question whether a particular use is within the 
terms of an ordinance prohibiting it is one of fact.^^ 
Also, the question whether a particular nonconform- 
ing use was the same both before and after the 
passage of a zoning ordinance is a question of 
fact.S3 


D. RELIEF GRANTED OR DETERMINATION 


§ 367. In General 

On review of the determination of a zoning body, the 
court must act within the bounde of atatutory provislons 
governing the determination and disposition of such 
causes; the Impositlon of costs may rest In the discre- 
tlon of the court. 

On review of the determination of a zoning 
body, generally, the court must act within the 
bounds of statutory provisions governing the de- 
tennination and disposition of such causes,54 and 
ordinarily the court is limited to a determination 
of matters which are within the issues of the case.®5 
Under some statutory provisions, the court has 
power to reverse or affirm, wholly or partly, or mod- 
ify the determination of the zoning body,56 at 
least where it has taken and considered additional 
evidence;57 but under other provisions where the 
court reviewing the proceedings on certiorari disap- 
proves of the decision below, it may not make a 
further order in the proceedings other than one 
quashing the decision.58 


Where the power of the reviewing court is limited 
to the correction of illegality in the board’s deci¬ 
sion, although it may not substitute its own discre- 
tion for that of the board, it may make such dis¬ 
position of the case as will correct the illegality.^9 
However, a correction of the determination may 
not be made where to do so wouid involve an inter- 
ference with the exercise of discretion by the zon¬ 
ing body.®® Where the court orders a change of a 
building plan on modification and affirmance of a 
decision, it is not required to make the actual clerical 
and professional adjustment of the plan.®i If the 
board has adopted a resolution by proper vote but 
its determination is not shown in the minutes, the 
court will order the clerical procedure necessary 
to effectuate the resolution.®^ 

Under some provisions, the court is required to 
enter such a decree as justice and equity require in 
accordance with its determination of the law and 
facts;®® and the decrce in a procecding to review 


N.T.—^Hudson v. Town of Oyster Bay, 
288 N.Y.S. 627, 248 App.Dlv. 737. 

Freeman v. City of Yonkers, 129 
N.Y.S.2d 703, 205 Misc. 947. 

People V. Leighton, 44 N.Y.S-Sd 
779. 

50. N.Y.—^Hudson v. Town of Oyster 
Bay, 288 N.Y.S. 627, 248 App.Dlv. 
737. 

Freeman v. City of Yonkers, 129 
N.Y.S.2d 703, 206 Misc. 947, 

People V. Leighton, 44 N.Y.S.2d 
779. 

51. Pa.—^Bregman v. Fxley, 46 A.2d 
272, 354 Pa. 25. 

52. Tex.—^Young v. City of Abllene, 
Civ.App., 195 S.W.2d 838, refused 
no reversible error. 

53. Cal.—^People v. Johnson, 277 P. 
2d 46, 129 C.A2d 1. 

54. Ind.—^Board of Zoningr Appeals 
of City of Indianapolis v. Roll, 95 
N.B.2d 713, 120 Ind.App. 671. 

N-J.—Cobble Close Farm v. Board of 
Adjustment of Middletown Tp., 92 
A2d 4, 10 N.J. 442 : 

Pa.—^Appeal of Tredyifrin Const. Co., 
Com.Pl., 8 Chest.Co. 86—Appeal of 
Hiubshznan, Com.Pl., 51 Lack.Jur. 
251. 


Determination held proper 
N.J.—Cox V. Wall Tp., 120 A.2d 779, 
39 N.J.Super. 243. 

56. N.J.—^Lionshead lAke v. Wayne 
Tp., Passaic County, 74 A2d 609, 
9 ]Sr.J.Super. 83. 

Validity of ordinance 

In action for declaratory Judgment 
that zoningr ordinance was unconsti- 
tutional in so far as it prohibited 
use of certain property for school 
purposes, issue which court should 
have determlned was whether ordi¬ 
nance in so far as it pertained to 
that property was arbitrary, unrea- 
sonable, capricious, and void. 

IU.—^Ray Schools-Chicago v. City of 
Chicago, 86 N.E.2d 139, 337 111. 
App. 312. 

63. Ind.—0*Connor v. Overall Laun- 
dry, 183 N,B. 134, 98 Ind.App. 29. 
Mo.—Adams v. Board of Zoning Ad¬ 
justment of Eansas City, App., 241 
S.W.2d 36. 

Neb.—^Roncka v. Fogarty, 41 N.W.2d 
746, 152 Neb. 467. 

Pa.—Appeal of Livingston Apts., Inc., 
Com.Pl., 26 Leh.L.J. 676. 

Power to make independent disposi¬ 
tion of proceeding see infra § 368. 

57. Pa,—^Landau Advertising Co. 
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V. Zoning Bd. of Adjustment, 128 
A2d 559, 387 Pa. 652—^Appeal of 
Garbev, Inc., 122 A.2d 682, 385 Pa. 
328. 

58. R.I.—Newport Poster Advertis¬ 
ing Co. V. City Council of City of 
Newport, 122 A2d 170. 

59. Mo.—^In re Botz, 169 S.W.2d 3G7, 
236 Mo.App. 566—Superior Press 
Brick Co. v. City of St. Louis, App., 
165 S.W.2d 290—State ex rei. Kae- 
gel V. Holekamp, App., 151 S.W.2d 
686 . 

6a . N.Y.—Chad Homes, Inc, v. Board 
of Appeals of City of Rochester, 
Monroe County, 169 N.Y.S.2d 383, 
5 Misc.2d 20. 

61. Md.—Windsor Hilis Imp. Ass'n 
V. Mayor & City Council of Balti- 
more, 73 A2d 631, 195 Md. 383. 

62. N.Y.—^Picrce v. Mannion, 47 N. 
Y.S.2d 205, 267 App.Div. 958. 

63. Mass.—^Blackxnan v. Board of 
Appeals of Bamstable, 136 N.E.2d 
198, 334 Mass. 446—^Devine v. Zon¬ 
ing Board of Appeals of Lynn, 125 
N.B.2d 131, 332 Mass. 319—Pender- 
gast v. Board of Appeals of Barn- 
stable, 120 N.E.2d 916. 331 Mass. 
555—^Bicknell Realty Co. v. Board 
of Appeal of Boston, 116 N.E.2d 
570, 330 Mass. 676. 
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thc action of a zoning board should adequately pro¬ 
vide for ali the relief to which the successful party 
is entitled.®^ However, where there is nothing in 
the findings of the court to show that the zoning 
board was under a legal compulsion to grant par- 
ticular discretionary relief, the court may not enter 
a decree granting such relief,or order the board 
to grant it.®6 Where the court finds that the action 
of the zoning board is not erroneous, the decree of 
the court should not be in the form of a decree of 
dismissal, but the decree should state that the deci- 
sion of the board did not exceed its authority and 
that no modification of it is required.®'^ 

A ruling dismissing a petition testing the validity 
of a zoning ordinance has been held to include an 
implied ruling sustaining the validity of the ordi- 
nancc.^8 The court may not, as a condition preced- 
ent to any further relief, require an aggrieved party 
to rcstore his property to a particular use at once, 
without thc right of appeal from the decision.^^ 

DcfaulL Even though a zoning body fails to file 
an answer, a return, and a certification of the evi- 
dcncc bcfore it, it has been held to be undesirablc 
to pcrmit plaintifF to procecd as on a default where 
thc court is reviewing an action of the body involv- 
ing the cxercise of discretion.^® 

Sumtnary judgmcnt may not be granted where 
factual qucstions remain unresolvedJi 

Enforccmcfit of judgmeni, Where attomeys of a 
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municipality were without authority to enter into a 
consent judgment in a suit involving the application 
of a zoning ordinance, and the municipality subse- 
quently enacted a new ordinance, the rights of par¬ 
ties bringing a subsequent suit to enforce the prior 
judgment are govemed by the new ordinance 

Costs and attomey^s fees. Under some statutes, 
the allowance of costs on review of the orders or 
decisions of a zoning board of appeals may rest in 
the discretion of the court Costs may be ordered 
paid by appellant on dismissal of the proceedings for 
review.*^^ Attorney fees may be allowed, under 
some statutory provisions, in a taxpayer^s suit, as 
part of plaintiff^s costsJ® 

§ 368. Final or Independent Decision 

Under some statutory provisions, particuiarly where 
the case is heard de novo, a court reviewing a determi- 
nation of a zoning body is empowered to make a flnal 
and independent disposition of the proceeding. 

Under some statutory provisions, a court on ap¬ 
peal from a determination of a zoning body is em¬ 
powered to make a final and independent disposi¬ 
tion of the proceeding.*^® So, under some statutory 
provisions, where the matter is heard de novo, the 
court is authorized to make its own rulings on the 
matter at issue,*^*^ or it may render such judgment, 
and make such orders, as the zoning body should 
have made.*^® The court may have authority, in a 
proper case, to grant a variance.^® Where the stat- 


94. Mass.—Tumer v. Board of Ap¬ 
peals of Town of Mllton, 25 N.E,2d 
203. 305 Mass. 189. 

65. Mass.—Sheehan v. Board of Ap- 
pcals of SauKUS, 124 N.E.2d 253. 
333 Mass. 1K8. 

66. Mass.—l^enderjfast v. Board of 
Appoals of Bfirnstable. 120 N.R2d 
916. 331 MaH.s. 555. 

67. Mass.—Co-Itay Bealty Co, v. 
Board of Zoning Adjustmont of 
Boston, 101 N.E.2d 8S8, 328 Mass. 
103. 

68. Mass.—Sixnon v. Town of Need- 
ham, 42 N.E.2d 516. 311 Mass. 500. 
141 A.E.R. 688. 

69. Kla.—Sogal v. City of Mlaml, 63 
So.2d 496. 

70. N.y.—^Appliratlon of Furlong, 
111 N.T.S.2d 398. 

71. N.J.—^Llonshead Lake v. Wayne 
Tp., Passaio County, 74 A.2d 609, 9 
N.J.Super. 83. 

72. U.S,—West T. Bank of Commere e 
& Trusts, aaA,Va„ 167 P.2d 664. 

73- Md.—Windsor Hilis Imp. Asa'n 
V. Mayor & City CouncU of Balti¬ 
more, 73 A.2d 531, 195 Md. 383. 

Pa.—Appeal of Be^er, Com.PL, 68 
York Leg.Rec. 174—York Housing 


Authority v. York Zoning Bd.. Com. 
Pl., 68 York Leg.Rec. 162. 

Apportiomnent of costs 

In proceeding by Corporation to en- 
join enforcoment of zoning resolu- 
tion, costs should not have been 
taxed against parties to lltlgation in 
their capacity as public ofllcials but 
should have boen iimited to judgment 
for taxation of costs against county, 
without ordering issuance of exeeu- 
tton thorefor; however, as case In- 
volved a close legal question of vltal 
importance and litigation was in good 
faith. costs would be apportioned 
cqually between Corporation and 
county. 

IlL—Midland Blec. Coal Corp. v. 
Knox County, 115 N,EL2d 275. 1 111. 
2d 200. 

Bad faith of board 
WillfuI dcnlai of application for 
buildlng pcnnlt because board of ad- 
JuHtmcnt bclieved that zoning com- 
mission and board of aldermen had 
acted improperly in approving sub- 
division in which lot was located con- 
stituted suillcient ovidence of bad 
faith for court to assess costs against 
board. 

Mo.—Phillips V. Board of Adjustment 
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Of City of Bellefontaine NTelghbors, 
App., 308 S.W.2d 765. 

74. Md.—^Windsor Hilis Imp, Asa’n 
V. Mayor & City Council of Balti- 
more, 73 A.2d 531, 195 Md. 383. 

N.J.—Mariow v. Village of Rldge- 
wood, 52 A.2d 805, 135 N.J.L.aw 444. 

75. Ohlo.—State ex rei. Vlach v. 
Johnson, App., 129 N.E.2d 619. 

AmoTUit heid reasonable 

Ohlo.—State ex rei. Vlach v. Johnson, 
App., 129 N.B.2d 519. 

76. Okl.—^Appeal of Frcd Jones Co., 
220 P.2d 345. 203 Ok). 321. 

Pa,—Doollng’s Windy Hlll v. Zoning 
Bd. of Adjustment of Springftcld 
Tp., 89 A.2d 505, 371 Pa. 290. 

77- Pa.—^Pineus v. Power, 101 A.2d 
914, 376 Pa. 176—^Appeal of Rolllng 
Green Golf Club, 97 A.2d 523, 374 
Pa, 460—^Appeal of Lindquist, 73 A. 
2d 378, 364 Pa. 561. 

Phillips V. Zoning Bd. of Adjust¬ 
ment, Com.Pl., 1 Bucks Co. 26— 
Appeal of Hilltop Swim Club, Com. 
PL, 43 Del.Co. 142. 

78. Okl,—^Appeal of Pred Jonos Co., 
220 P.2d 245, 203 Okl. 821. 

79. Ala.—Board of Zoning Adjust¬ 
ment for City of I<anett v. Boykin, 
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ute prescribes a trial de novo, it is not proper for 
the coiirt to dismiss the appeal; the court should 
enter an independent judgment^o 

§ 369. A£&rmance 

Generally, the court revlewlng the determinatlon of 
a zonlng body wlll alflrm or confirin that determinatlon 
where It is lawfui and reasonable. 

Generally, the court will affirm or confirm a de- 
cision or order of a zoning body where it is lawfui 
and reasonable.®^ On affirmance, the court will 
not rule on immaterial issues, even though request- 
ed to do so by one of the parties.®^ 

§ 370. Reversal 

The court may reverse an erroneous determinatlon of 
a zoning body, as well as a determinatlon which reflects 
an abuse of discretion, or is arbitrary and capriclous. 

On review of the determination of a zoning body, 
the court may reverse the determination where there 
is error.®® Thus, the court may reverse where the 
exercise of the discretion of the zoning body is 
abused,®^ or is arbitrary and capricious,®® or the de- 
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tennination is illegal.^* 

§ 371. Annulment, Vacation, or Setting 
Aside of Decision or Order 

Except as such action may be limited by statute, on 
review of a determinatlon of a zoning body the court 
may. In a proper case, annui, vacate, or set aside the 
determination. 

Except as such action may be limited by statute, 
on review of a decision or order of a zoning body, 
the court may, in a proper case, annui, vacate, or 
set aside the determination.®^ Thus, a decision or 
order may be annulled or set aside for an error of 
law,®® or for the lack of findings in support of the 
decision.®® The court will also annui or set aside 
an unreasonable or unlawful decision or order.®® 
Where the action appealed from was beyond the 
jurisdiction of the board, the court may set it aside 
despite a change of position and expenditure of 
money in reliance thereon.®! 

However, a determination will not be annulled 
merely for a failure of the zoning body to keep, 
and retum to a reviewing court, a complete record 


92 So.2d 906, 265 Ala. 664—^Nelson 

V. Donaldaon, 50 So.2d 244, 255 Ala. 
76. 

Pa—Dooling’s Windy Httl v. Zoning 
Bd. of Adjustment of Sprlngfield 
Tp., 89 A.2d 505, 371 Pa. 290. 

sa Ky.—Willoughby v. Tafel, 190 S. 

W. 2d 475, 300 Ky. 792, 

81- N.Y.—McGeachin v, Henne, 89 
N.T.S,2d 840, 275 App.Div. 966. 
Turner v. Cook, 168 N.T.S.2d 656. 
Pa.—Hewlett v. Zoning Bd. of Adjust¬ 
ment, 8 Pa.Dist, & Co.2d 75, 49 Mun. 
L.R, 67—Nasuti v, Zoning Bd. of 
Adjustment, 1 Pa.Dist. & Co.2d 760. 

Cella V. Schaefer, Com.Pl,, 43 Del. 
Co. 28—Schwartz v. Wagner, Com. 
Pl., 72 Montg.Co. 470, 48 Mun.L.R. 
134, afflrmed 123 A.2d 417, 385 Pa. 
364—^Appeal of Kiker, Com.Pl., 72 
Montg.Co. 161—^Appeal of Lowden, 
Com.Pl., 96 Pittsb.Leg.J. 163. 
Beversal not reaulred 
Pa.—^BaronoflC v, Zoning Bd. of Ad¬ 
justment, Com.PL, 4 Bucks Co. 277, 
reversed on other grounds 122 A.2d 
65, 385 Pa. 110. 

82. N.H.—Mater v. City of Dover, 79 
A.2d 844, 97 N.H. 13. 

83. N.J.—^Pinn v. Municipal Council 
of City of aifton, 68 A.2d 790, 136 
N. J.Iiaw 84. 

Pa.—Shore v. Zoning Bd. of Adjuat- 
ment, 3 Pa.Dist. & Co.2d 14. 

Appeal of Kase, Com.Pl., 3 Ly- 
coming 179—^Transicoil Corp. v. 
Worcester Tp. Bd. of Adjustment, 
Com.Pl., 72 Montg.Co. 156—^Appeal 
of Talenfeld, Com.Pl., 96 Pittsb. 
L6g.J. 448. 


84. Pa,—^Moyerman v. Koons, 80 Pa. 
Dist. & Co. 63. 

Rochelle v. Whitemarsh Tp., 
Com.Pl., 69 Montg.Co. 328. 

85. Pa.—^Lavelle v. Zoning Bd. of 
Adjustment, 4 Pa.Dist. & Co.2d 361. 

86. Ind,—Board of Zoning Appeals 
of Decatur v, Decatur Ind. Co. of 
Jehovah’s Witnesses, 117 N.B.2d 
115, 233 Ind. 83. 

87. N.Y.—^Application of Purlong, 
111 N.Y.S.2d 398. 

R.I,—Gustafson v. Zoning Bd. of Re¬ 
view of City of Warwick, 73 A.2d 
366, 77 R.I. 73. 

Paulty permlt 

Where building permit, allowing 
construction of building for expan- 
sion of business in multiple residen¬ 
tia! district, did not contain limita- 
tions specided by board of appeals in 
granting variance its invalidity was 
ground for vacating permit. 

N.Y.—^Lapham v, Roulan, 169 N.Y.S. 
2d 346, 10 Mlsc.2d 152. 

Insuffloieut proceedings by board 
(1) In proceeding to review and 
annui determination of town board 
denying appllcation for variance, and 
to direct iasuance of permit, absence 
from record of any statement show- 
Ing basis on which board refused 
appllcation required that determina¬ 
tion be annulled. 

N.Y.—^Application of Graham, 158 
N.Y.S.2d 97, 7 Misc.2d 30, petition 
dlsmissed 166 N.T.S.2d 164, 7 Misc. 
2d 34. 

Hempstead Bottling Works Corp, 
V. Patterson, 117 N.Y.S.2d 103, ap- 
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peal dlsmissed 126 N.T.S.2d 619, 282 
App.Div. 1063. 

(2) Variance granted by board of 
zoning appeals could not be sustained 
where there was no evidence in 
minutes on which decision could have 
been founded and it apparently did 
not sign anything purporting to be 
a decision. 

N.Y.—Sherwood Realty Corp. v. Per- 
lola, 82 N.Y.S.2d 506, 193 Misc. 194. 

88. N.Y.—^Undcrhill v. Board of Ap¬ 
peals of Town of Oyster Bay, 76 
N.Y.S.2d 327, 273 App.Div. 788, af- 
firmed 80 N.E.2d 342, 297 N.Y. 937. 

Chad Homes, Inc. v. Board of 
Appeals of City of Rochester, Mon- 
roe County, 159 N.Y.S.2d 383, 5 
Misc.2d 20. 

R.I.—^Paolella v. Zoning Bd. of Re¬ 
view of City of Provldence, 122 A. 
2d 167, 

89. N.Y.—^Lapham v. Roulan, 169 N. 
Y.S.2d 346, 10 Misc.2d 162—Sher¬ 
wood Realty Corp. v. Feriola, 82 N. 
Y.S.2d 505, 193 Misc. 194. 

90. Mo.—State ex rei. Barr v. Flem¬ 
ing. App., 259 S.W.2d 417. 

N.Y.—Underhill v. Board of Appeals 
of Town of Oyster Bay, 76 N.Y.S.2d 
327, 273 App.Div. 788, afflrmed 80 
N.B.2d 342, 297 N.Y, 937. 

Turner v. Cook, 168 N.Y.S.2d 666, 
9 Misc.2d 850. 

Alexander’s Department Stores 
V. Murdock, 37 N.Y.S.2d 319. 

91. N.J.—^Lynch v. Borough of 
Hillsdale, 54 A.2d 723, 136 N.J.Law 
129, afflrmed 69 A.2d 622, 137 N.J. 
Law 280. 
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of its proceedings.*2 The court will not set aside 
the determination of a zoning body on a discre- 
tionary matter where it is not unwarranted.*® 

§ 372. Remand 

On rsvtew of the determination of a zoning body, the 
court may have authority to remand the case for varlous 
proceedfngs by the zoning body, such as a consideration 
on the merits, a hearing, or the making of flndings of fact. 

Under some authorities, a court reviewing a de- 
cision or order of a zoning body may not remand 
the case to that body in the absence of statutory 
authority therefor.^^ Generally, however, the 
court may®5 or must,^6 in a proper case, remand the 
matter to the board, with directions, for further 
proceedings. So, the case may be remanded for 
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the consideration of the issues on the merits,^^ the 
holding of a hearing, the- taking of testimony, and 
the making of findings based on the evidence,^® 
the making of a summary of the e-vidence and the 
determination of specific relevant facts,^^ or for 
the making of detailed findings of fact.^ The case 
may also be remanded for the holding of a rehear- 
ing prior to a disposition of the case by the court,^ 
or for the clarification and completion of the de- 
cision of the zoning body.^ 

In remanding a case to a zoning authority -with 
directions, the court may not encroach on the ad¬ 
ministrative function of the government,^ or inter- 
fere with the exercise of administrative discre- 
tion.5 Where the zoning body did not state the 


92. N.Y.—Fox v. Adams, 134 N.T.S. 
2d 534. 

93. N.J.—Butt Realty Co. v. Board 
of Adjustment of City of Plalnfleld, 
48 A.2d 82G, 134 N.J.Law 619. 

94. Del.—Soarles v. Darling, 83 A.2d 
96, 46 Del. 263. 

Auditorium, Tnc. v. Board of Ad¬ 
justment of Mayor & Council of 
Wilmington, 91 A.2d 628, 8 Terry 
373. 

95. N.Y.—Collina v, Behan, 33 N.E. 
2d 86. 285 N.Y. 187. 

Fronch v. Livingston, 26 N.Y.S.2d 
693, 261 App.Div, 1049. 

Application of Oraham, 158 N.Y. 
S.2d 97, 7 Mi.sc.2d 30, petition dis- 
missed 165 N.Y.S.2d 164, 7 Misc.2d 
34. 

Pa.—^Plolshon v. Zoning Bd. of Ad- 
ju.stmcnt, 2 Pa.Dist. & Co.2d 45, 
alllrmod 122 A.2d 673, 386 Pa. 295— 
Darhun v. Power, 88 Pa.Dlst & Co. 
48—Elvan v. Exlcy, 68 Pa.Dlst. & 
Co. 538. 

Appeal of Carbide & Carbon 
Chemicals Corp., Com,Pl., 65 Montg. 
Co. 173—UibHon v. Borough of Wil- 
klnaburg, Com.l»!., 08 Pittsb.Lcg.J- 
439. j 

Betum. or record of board 
N.Y.—Shcrwood ll<*alty Corp. v. Ferl- 
ola, 82 N.Y.S.2d 505, 193 Misc. 194. 
Pa.—^Appeal of Kutchinson, Com.Pl., 
39 DcLCo. 1. 

96. N.Y.—CUnco v. Murdoclc, 26 N. 
y.S.2d 613, 261 App.Div. 670. 

Brachfold v, Sforzu, 118 N.Y.S.2d 
631, appeal di.smissed 126 N.Y.S.2d 
458. 282 App.Div. 1068. 

XasoAoleat prooeddings by board 
(1) Abscnce from record of any 
statcment Show ing basis on which 
zoning board refused application for 
variancc reQulres that proceedlng be 
remitted to board for further con¬ 
sideration and a determination stat- 
ing reasons in support thereof. 

N.Y.—Hcmpstend Bottllng Works 
Corp. V. Patterson, 117 N.Y.S.2d 103, 


appeal dismissed 126 N.Y.S.2d 619, 
282 App.Div. 1063. 

<2) Where failure of board of ap- 
peals to keep and return complete 
record of Its proceedings, including 
transcript of evidenoe on -which it 
acted, is coupled with lack of ade- 
quate flndings by board supporting 
its determination, remission of mat¬ 
ter to board is generally necessary. 
N.Y.—Fox V. Adams, 134 N.Y.S.2d 
534. 

(3) Where, in proceeding on appli¬ 
cation for varlance, little, If any, for- 
mal proof was taken at public hear¬ 
ing, and board, apparently acting at 
a closed session, declded to grant 
varlance and later notifled petitioner 
of such by letter, but decision was 
never actually flled, matter would 
have to be remitted to board for 
making and flling of a formal deci¬ 
sion. 

N.Y.—Wernert v. McHaflle, 168 N.Y. 
S.2d 438. 

97. N,J.—Ward v. Scott, 93 A.2d 385, 
11 N.J. 117. 

N.Y,—De Flavis v. Hili, 158 N.Y.S.2d 
436—^Lyle v. Avis, 148 N.y.S.2d 874. 
Pa.—Triolo v, Zoning Bd. of Adjust¬ 
ment, 59 Pa.Dist. & Co. 211. 

Helser v. Sprlng Tp., Com.Pl., 46 
Berks Co, 151—^Appeal of Rlcca, 
Com.Pl., 66 Montg.Co. 32. 

R.I.—^Ajootlan v. Zoning Bd. of Re- 
view of City of Providenco, 132 A, 
2d 836—Kent v. Zoning Bd. of Re- 
view of Town of Borrington, 58 A. 
2d 623, 74 R.I. 89. 

Board’8 xulstake as to applioable test 

Where return to writ of certiorari 
did not exhibit reason for granting 
of varlance from terms of zoning or- 
dinance to permit constructlon of 
apartments but proceeding before 
board of adjustment and governing 
body indicatod that controlling factor 
was lack of market for lands if sub- 
divldcd In accordance with the zoning 
regulations and the local need for 
such apartment houses, cause would 
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be remitted for re-examinatlon and 
determination in accordance with 
correct principies. 

N.J.—Brandon v. Board of Com’rs of 
Town of Montclair, 11 A.2d 304, 124 
N.J.Law 135, afflrmed 16 A.2d 698, 
125 N.J.Law 367. 

9a D.C.—Hyman v. Coe, D.C., 102 F. 
Supp. 254. 

Pa.—Corsi no v. Zoning Bd. of Adjust¬ 
ment, 73 Pa.Dist. Co. 600. 

Ordinance not regulrlng hearing 
Where vlllage ordinance on which 
landownei^s application to villago 
board of trustees for permlssion to 
rebuild a nonconforming building 
that had been partially destroyed by 
flre was based, made no pro Vision for 
public hearing, court implied require- 
ment of notice and hearing, and re¬ 
mitted matter to board for hearing, 
and to give applicant opportunity to 
cross-examine wltnesses, Inspect doc- 
uments and ofCer evidence in explana- 
tion or rebuttal. 

N.Y.—^Branche v. Board of Trustees 
of Incorporated Village of Great 
Neck, 141 N.Y.S.2d 477. 

99. Pa.—Kellman v. Philadelphia 
Zoning Bd. of Adjustment, 75 Pa. 
Dist. & Co. 604. 

1. N.Y.—^Application of Furlong, 111 
N.Y.S.2d 398. 

Pa.—Appeal of Peirce, Com.Pl., 15 
Beaver 186, reversod on olher 
grounds 119 A.2d 50U, 384 Pa. 100. 

2. N.Y.—Rose V. Zoning Bd. of Ap- 
peals of Town of New Castle, 143 
N.Y,S.2d 740. 

3. R.I.—Perrier v. Board of Appeals 
of City of Pawtucket, 124 A.2d 237. 

4. Conn.—^Watson v. Howard, 86 A. 
2d 67, 138 Conn. 464. 

5. N.Y.—In re Cosden, 64 N.Y.S,2d 
37, afflrmed In re Application of 
Cosden, 63 N.Y.S.2d 640, 270 App. 
Div. 1018. 
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grounds for its decision, but tbe record shows that 
the decision was either correct or erroneons, the 
case will not be remanded.® Under some practice, 
the court may, in a proper case, sustain the appeal 
rather than remand the matter to the zoning author- 
ity.^ 

Where the conrt is tinable to render a decision 
on the record which was transmitted to it, but, be- 
cause of a change in the governing statute, the zon¬ 
ing body which rendered the decision appealed from 
no longer exists, so that the case cannot be remand- 
ed to it, the court will retum the record to a suc¬ 
cessor body without prejudice to petitioner^s right 
to present a petition to that body for such relief as 
he deems advisable.® 

§ 373. Effect of Decision 

A Judgment restralnlng the enforcement of an in- 
valid zoning ordinance does not prevent the enactment of 
other zoning ordinances affecting the same property 
which are reasonabie under changed conditions; and re- 
vereal of a grant of a variance on the ground of mis- 
Interpretation of the ordinance does not prevent the 
board from granting a variance on proper grounds on a 
second appllcatlon. 

An injunction restraining the enforcement of an 
invalid zoning ordinance does not prevent a mu- 
nicipality from enacting other zoning ordinances 
aifecting the same property if conditions so change 
as to warrant a rezoning that will not be arbitrary 
and unreasonable.® A decree enjoining a munici- 
pality from interfering with the construction of a 
particular type of building notwithstanding the 
terms of a zoning ordinance does not prevent the ap- 
plication of the ordinance to the property in ques- 
tion so as to allow construction which violates the 
ordinance in other respects.i® 

A variance granted by a zoning board remains in 
full force and effect when it is afiirmed by a re- 
viewing court.^^ Reversal of a grant of a variance 
on the ground that the board has misinterpreted the 
ordinance does not prevent the board from granting 
a variance on proper grounds on a second applica- 


tion Similarly, where a structure is erected 
pending an appeal from the decision g^nting a 
variance for its use contrary to a zoning ordinance, 
on reversal of the decision granting the variance, 
the structure, although it may not be put to the 
prohibited use, may be put to any permissible use 
under the zoning regulations and need not be re- 
moved.i® 

Where a permit issued by a zoning board, build¬ 
ing permits, and certificates of occupancy under 
which a business is constructed and operated are 
annulled by a court order, the law of the case has 
been held to be that all activities involved in the 
construction and operation of the business had at 
all times been illegal.!^ Where pians for a house, 
which did not conform to a zoning ordinance, are 
revised to conform to it, such defect in the original 
pians is cured by a decree approving the revised 
plans.i® 

Res judicata, A prior decision sustaining the va- 
lidity of a zoning regulation does not preclude a 
landowner from showing that the regulation can¬ 
not be lawfully applied to a specific parcel of land 
in the peculiar circumstances connected with that 
parceLi® A finding, in a prior action between 
neighboring property owners and a zoning board in 
which a particular landowner assisted in the defense 
but exercised no control over the conduct of the suit, 
is not res judicata as to the landowner in a subsc- 
quent suit involving the same issue.i^ A decree 
which is not binding on a party because it is based 
on a stipulation that a zoning ordinance is illcgal 
is not res judicata in a subsequent suit to enforce 
itis 

§ 374. Further Proceedings by Zoning Body 

On remand of a case to a zoning body, it is incum¬ 
bent on that body to exeeute the judgment embodied in 
the mandate of the court. 

When a case is remanded to a zoning board by a 
reviewing court it is incumbent on the board to cxc- 
cute the judgment embodied in the mandate of the 


e. Winteps v. Zoning Bd. of 

Bevlew of City of Warwlck, 9$ A. 
2d 337, 30 R.I. 275. 

7. Conn.—Guerriero v. Galasso, 136 
A.2d 497, 144 Conn. 600. 

8. B-I.—^Heroux v. Zoning Bd. of 
Review of City of Pawtucket, 107 
A.2d 303, 32 K.I. 237. 

9. IU.—2700 Irving Park Bldg. Oorp. 
v. City of Chicago, $9 N.B.2d 827, 
395 ni. 138. 

10. Ark.—City of Littie Rock v. 
Hunter. 228 S.W.2d 68, 216 Ark. 
916. 

11 . U.S.—^222 East Chestnut St 


Corp. V. La Salle Nat Bank, C.A. 
111., 253 F.2d 484. 

12« Pa.—Trlolo v. Exley, 57 A.2d 
878, 358 Pa. 555. 

12. Md.—^Heatlx v. Mayor & City 
Counoil of Baltimore, 58 A.2d 896, 
190 Md. 896. 

14. N.T.—Underhill v. Board of Ap- 
peals of Town of Oyster Bay, 72 
N.T.S.2d 588, afflrmed 75 N.T.S.2d 
327, 273 App.Dly. 788, affirmed 80 
N.B.2d 342, 297 N.T. 937. 

15. Ark.—-City of Littie Rock v. 
Southwest Builders, 276 S.W.2d 679, 
224 Ark. 871. 


16. Mass.—Bamey & Casey Co. v. 
Town of Miltott, 87 N.R2d 9, 324 
Mass. 440. 

Effect of invalidlty of portlon of zon¬ 
ing ordinance see supra § 23. 

17. Mass.—Pioneer Insulatlon & 

Modernizing Corp. v. City of Lynn. 
120 N.B.2d 913, 331 Mass. 660. 

Persnasiveness of foxaaer oplnion 
Pa,—Preeman v, Lansdowne Borough, 
Quar.Sec., 84 DetCo. 449. 

l& XJ.S.—West V. Bank of Com- 
merce & Trusts, C.CLA.Va., 167 F.2d 
664. 


1224 



101 C.J.S. 

court,!^ and where there is nothing in the opinion 
or mandate of the court which narrows the juris- 
diction of the board, it may open the case for the 
taking of further proof.^O Where an order of a 
court, on a motion to correct and amend a resolu- 
tion of a zoning board, grants the motion and remits 
the matter to the board without any limiting lan- 
guage, the board is not required to hold a hearing 
de novo on the merits.2l 


ZONING §§ 374-37fr 

Notice. Generally, further proceedings before 
a zoning board on remand require that proper no¬ 
tice and an opportunity to be heard be given to 
the parties, 22 and, where the case assumes its origi- 
nal status before the board, so that the party who 
instituted the proceedings is reestablished as appli¬ 
cant, any burden imposed by statute as to notice of 
the hearing on remand is on such party.23 


E. SUBSEQUENT REVIEW 


§ 375. In General 

A review of a Judgment or order of a court which 
reviewed an order or decision of a zoning body may be 
had in a proper case. 

Under some statutes an appeal may be taken in a 
proper case from the decision of a court reviewing 
a decision of an administrative body with respect 
to zoning.24 Although an appeal may lie from the 
issuancc of a writ of certiorari by a court acting in 
its original common-law capacity,26 in the absence 
of a statute authorizing it, there is no right of fur¬ 
ther review of a decision or order of a court on 
review, under statutory authority, of a decision or 
order of a zoning body unless the court acted with¬ 
out jurisdiction, or exceeded its statutory author- 
ity.2« 


Writ of error coram nobis is not available to cor¬ 
rect errors of law in the lower court.27 

§ 376. Jurisdiction 

Constitutional and statutory provisions may limit the 
particular courts which may assume Jurisdiction of an 
appeal from a decision of a lower court on review of a 
determinat ion of a zoning body. 

Jurisdiction of appeals from determinations of a 
court on review of a decision or order of a zoning 
body is controlled by constitutional and statutory 
provisions, and only appellate courts authorized by 
such provisions may exercise jurisdiction.28 

Transfer of cause. Under a statute so providing, 
where a case is not properly before a particular 
court on review of a determination of an inferior - 


la. N.J.—^Protomastro v. Board of 
Adjustment of City of Hoboken, $7 
A.2d 231, 8 N.J.Super. 539, reversed 
on other grounds 70 A.2d 873, 8 N. 
J. 494. 

Frocediire beld proper 
Where court entered mandate set- 
tinf? aslde resolution of board grrant- 
ing variance bccause of absence of 
flncilng of unneco.ssary hnrdship, and 
remitted matter for further actlon, 
board could properly adopt correctlve 
resolution granting variance and 
stating existence of hardship as basis 
therefor after first voting agalnst 
variance on an improper interpreta- 
tion of mandate. 

N,J.—Protomastro v. Board of Ad- 
Justment of City of Hoboken, su^ 
pra. 

20. N.J.—Protomastro v. Board of 
AdJustment of City of Hoboken, 70 
A.2d 873, 3 N.J. 494. 

21. N.T.—Bckerman v. Murdock, 91 
N.Y.S.2d 637, 106 Mlsc. 280, af- 
flrmed 94 N.y.S.2d 667, 276 App. 
Div. 927. 

22. N.J.—Protomastro v. Board of 
AdJustment of City of Hoboken, 70 
A.2d 873, 3 N.J. 494. 

23. N.J,—Protomastro v. Board of 
AdJustment of City of Hoboken, su¬ 
pra. 


24h Va.—^Burkhardt v. Board of Zon- 
I ing Appeals, 66 S.B.2d 565, 192 Va. 
606. 

Waiver of appeal 

Village building board of zoning 
appeals cannot contend that it did 
not consent to waiver of appeal, 
where record on pleas of relcase of 
errors showed board had not author¬ 
ized appeal in its behalf from order. 
111.—Dreher v. Baker, 253 IllA.pp. 
583. 

25. Md.—Johnson v. Board of Zon¬ 
ing Appeals of Baltimore County, 
76 A.2d 736, 196 Md. 400. 

26. Md.—Johnson v. Board of Zon¬ 
ing Appeals of Baltimore County, 
supra. 

27. Mo.—Veal v. Leimkuehler, App., 
267 S.W.2d 387. 

28. Conn.—^Bardes v. Zoning Bd. of 
City of Stamford, 106 A.2d 160, 141 
Conn. 317. 

N.J.—Giordano v. City Commlssion 
of City of Newark, 67 A.2d 464, 2 
N,J. 686. 

Va.—Burkhardt v. Board of Zoning 
Appeals, 66 S.E.2d 566, 192 Va. 606. 

ConstUmtloiLal q^uestions 

(1) Where no auestion of constltu- 
tionality of zoning ordlnance is in- 
volved, intermediate appellate court 
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is not deprived of Jurisdiction of ap¬ 
peal on ground that it has no Juris¬ 
diction to try constitutional aues- 
tions. 

IlL—People ex rei. Danlelson v. City 
of Rockford, 87 N.E.2d 660, 338 IlL 
App. 347. 

Mo.—^Bormann v. City of Riohmond 
Helghts, App., 218 S.W.2d 249. 

(2) Where issue of constltutionali- 
ty of zoning ordinance was presented 
to, and decided by, trial court, in- 
validity of ordinance was prlmary 
object of suit, and direct appeal to 
supreme court from judgment of un- 
constitutionality was authorized, al¬ 
though trial court Judgment was pos- 
sible only because court first decided 
that suit was not barred by res Judi¬ 
cata, and this was only question on 
appeal. 

111.—Whitsel V. Cook County, 122 N. 
E.2d 664, 4 I11.2d 269. 

(3) Where contention that ordi- 
nances under which board of zoning 
appeals was operating were void, on 
ground tbat they olfended constitu¬ 
tional provlsidns, was not properly 
raised for decision on writ of error, 
supreme court had no jurisdiction on 
ground that auestion of constitution¬ 
al law was involved. 

Ga.—Galfas v. Ailor, 66 S.E.2d 682, 
206 Ga. 76, appeal transferred, see 
.67 S,E.2d 834, 81 Ga.App. 13. 
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court, it must be trans ferred to an intermediate ap¬ 
pellate court.2® Where the sole question on appeal 
is the construction of a zoning ordinance, and there 
is no showing that the loss to the property owner 
will exceed the monetary jurisdiction of the court 
if the ordinance is construed contrary to his views, 
the cause will not be transferred to another court.^® 

§ 377. Decisions Reviewable 

In general, the Judgment or order of the court below, 
on review of a determinatlon of a zoning body, must be 
tinal in order to be reviewable. 

As in civil actions generally, except as may 
otherwise be provided by statute, the decision of the 
lower court on review of the determination of a 
zoning body must be final to be appealable.^^ An 
order denying a motion for reargument of a petition 
for certiorari has been held not appealable,^^ and an 
order of a lower court remitting the proceeding to 
the zoning board for further consideration and de¬ 
termination has likewise been held not appealable.33 
An appeal may not be had from a decision of a 
court which is declared by the governing statute to 
be conclusive.34 

§ 378. Who May Appeal 

Generally, persons aggrieved by a decision of a court 
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on review of a determination of a zoning authority may 
appeal therefrom. 

In accordance with general rules, persons who 
are properly parties to the proceedings for review 
of orders or decisions of a zoning official or board 
usually may appeal from the determination there- 
in.35 Parties who are aggrieved by the decision 
of the court below may seek a review of, or may ap¬ 
peal from, the adverse decision but a Corpora¬ 
tion is not an aggrieved or interestcd party entitled 
to appeal mercly because its members are aggrieved 
or interested persons.37 

Under some statutes, which do not by their terms 
confer a right of appeal, zoning officials may not 
appeal from decisions of a court reversing or over- 
ruling their orders or decisions.33 Under other 
statutes, where a zoning agcncy is a party to the 
review proceedings, it may appeal from an adverse 
decision therein,39 especially where it represents 
the public interest.'^® According to some authority, 
a municipal Corporation may prosecute an appeal 
from the decision of a court reviewing the decision 
of an administrative body with respect to the grant- 
ing, denial, or revocation of a permit.*^! On tlie 
other hand, a municipality, which was not a party to 
the rccord before a board of appeals or adjust- 


29. Oa,—Cheek v. Wliite, 49 S.E,2d 
819, 204 Ga, 321, appeal transferred, 
see 51 S.E.2d 465, 78 Ga.App. 476. 

30. Mo.—Royal Meat Products Co. v. 
Kansas City, Mo.App., 214 S.W.2d 
713. 

31. Conn.—^Watson v. Howard, 86 A. 
2d 67, 138 Conn. 464. 

32. N.T.—Application of Aisloff, 94 
N.Y.S.2d 226. 

33. N.T.—Hempstead Bottling Works 
Corp. V. Patterson, 126 N,Y.S.2d 
619, 282 App.Div. 1063—Brachfeld 
V. Sforza, 126 N.Y.S.2d 468, 282 
App.Div. 1068. 

Xntarlocatory order 

Order of court, which reversed, and 
remanded case to board. was not such 
an order that fully decided and deter- 
mined case, but was in nature of in- 
terlocutory order from which appeal 
would not Ile although It could be 
considered on later appeal from dnal 
order. 

Md.—^Nuova Realty Co. v. Mayor and 
City Council of Baltimore City, 78 
A.2d 765, 197 Md. 266. 

34. Pa.—^Wsmnewood Civic Ass’n v. 
Lower Merlon Tp., 119 A.2d 799, 180 
Pa.Super. 463. 

35. Conn.—Devaney v. Board of Zon¬ 
ing Appeals of City of New Haven, 
48 A.2d 304, 132 Conn. 218. 

Md.—Windsor Hilis Imp, Ass'n v. 
Mayor & City Council of Baltimore, 
Tl A.2d 531, 196 Md. 383. 


36. 111.—East Maine Tp. Community 
Ass’n V. Pioneer Trust and Sav. 
Bank, 145 N.E.2d 777, 16 Ill.App.2d 
250. 

Ohlo.—Ohio State Students Trailer 
Park Co-op. v. Franklin County, 
Ohlo App., 123 N.B.2d 642. 

37. Md.—^Windsor Hilis Imp. Ass’n 
V. Mayor & City Council of Balti¬ 
more, 73 A.2d 531, 195 Md. 383. 

38. Colo.—^Board of Adjustment of 
City and County of Denver v, 
Kuehn, 290 P.2d 1114, 132 Colo. 348. 

Ga.—Gilliam v. Etheridge, 21 S.E.2d 
666, 67 Ga.App. 731. 

La.—State ex rei. Hurley v. Zoning 
Board of Appeal and Adjustment, 4 
So.2d 822, 198 La. 766—State ex rei. 
Brlnghurst v, Zoning Board of Ap¬ 
peal and Adjustment, 4 So.2d 820, 

198 La. 758. 

Md.—Roeder v. Brown, 65 A.2d 333, 
192 Md. 639—^Miles v. McKinney, 

199 A. 640, 174 Md. 661, 117 A.L.R. 
207. 

Ohio.—^A. Di Cillo & Sons v. Chester 
Zoning Bd. of Appeals, 109 N.E.2d 
8, 168 Ohlo St 302. 

Mlnnis V. Hamilton County Bd. 
of Zoning Appeals, 101 N.E.2d 388, 
89 Ohio App. 289. 

Pa.—^Appeal of Edwards, 140 A.2d 110, 
392 Pa. 188—^Appeal of Board of 
Adjustment Lansdowne Borough, 
170 A. 867, 313 Pa. 523. 

Steele v. Lower Moreland Tp., 
Coin.Pl., 71 Montg.Co. 156. 
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Beason foz rule 

Board itself has no standlng to ap¬ 
peal since it is mercly an administra¬ 
tive agency cxercising quasi-judicial 
and legislatlve functions and has no 
intereat personal or ofllcial in mat- 
tors which come before it other than 
to decide them according to law and 
proved facta. 

Md.—Roeder v. Brown, 65 A.2d 334, 
192 Md, 639—Board of Zoning Ap- 
pcals V. McKinney, 199 A. 540, 174 
Md. 551, 117 A.L.R. 207. 

BoUdlng inspector has no right of 
appeal from Judgment reversing or¬ 
ders of board of zoning appeals. 

Ohio.—^Union Cemetery A.ss’n v. 
Franklin County Bd. of Zoning Ap¬ 
peals, App., 125 N.E.2d 378. 

39. Mass.—Cefalo v. Board of Ap¬ 
peal of Boston, 124 N.E.2d 347, 332 
Mass. 178. 

Mo.—<:unningham v. Lrclmkuehler. 

App., 276 S.W.2d 63.3. 

N.Y.—Corbett v. Zoning Bd. of Ap¬ 
peals of City of Rochester, 128 N. 
Y.S.2d 12, 283 App.Div. 282. 

40. Conn,—^Rommell v. Walsh, 16 A. 
2d 6, 127 Conn. 16. 

Tex.—Board of Adjustment of City 
of Fort Worth v. Stovall, 216 S.W. 
2d 171, 147 Tex. 366. 

41. Md.—Mayor and City Council of 
Baltimore v. Shapiro, 51 A.2d 273, 
187 Md. 623. 
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ment, may not prosecute a writ of error in its own 
name from a decision on review of the determina- 
tion of the board, even though it was an intervenor 
in the review proceedings,^^ although it may, 
through its attorneys, seek review of the decision 
of the court in the name of its employee on whom 
the decision acts directly.^^ 

§ 379. Presentation and Reservation Below 
of Grounds for Review 

Except for Jurisdictional matters, questiona which 
were not raised In the court below on review of a de- 
terminatlon of a zoning authority will not be considered 
on further review. 

Generally, questions or objections which were not 
raised or urged in the original proceedings for re¬ 
view of a decision or order of a zoning official or 
board will not be considered on further review.^^ 
Accordingly, constitutional questions not properly 
raised below will not bc considered on the appeal.^5 
It has been hcld, however, that objections to the 
jurisdiction of the lower court to review the action 
of the zoning board may be raised for the first time 
in the higher appellate court.**® 

§ 380. Stay of Proceedings 

A stay of proceedings on further review of a deter- 
mination of a zoning board may not be had if irreparable 
damage wouid resuit if it were granted. 

In the case of an appcal by a zoning board from 
a dctermination upsetting its order, an application 
by the board for a stay of the dctermination will be 
dcnied if the adversary may suffer irreparable loss 
from a stay, while the board will suffer no material 
or substautial injury from a denial of a stay.***^ An 
order of a lower court, vacating a stay pending ap¬ 
pcal from a judgmcnt setting aside a zoning ordi- 
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nance, is intended to be effective at once, even 
though it is not signed by the court, where it ac- 
companies a simultaneous dismissal of defendant^s 
cross appeal to which the stay was incident, and it 
is announced in open court in the presence of coun- 
sel for the parties.^® 

§ 381. Taking and Perfecting Proceedings 
for Review 

The time for taking and perfecting an appeal from a 
Judgment on review of a determinatlon of a zoning body 
may be governed by statutory provisions. 

The time for an appeal from a judgment or ap- 
pealable order of a court on review of a determina- 
tion of a zoning body may be governed by statu¬ 
tory provisions.^^ 

Appeal hond. Under a statute permitting a board 
of adjustment to appeal from adverse decisions on 
review of its orders, the board is considered to be 
a governmental agency exempted from the require- 
ment of filing an appeal bond.®® 

Briefs. Matters which were not before a zoning 
board or the trial court have been held to be im- 
properly included in an appendix to a brief filed on 
appeal from a review of a dctermination of such 
board.®^ 

§ 382. Record 

The record on appeal from a decision of a trial court 
on review of the determinatlon of a zoning body may and 
shouid contain such matters as are essentia! to a proper 
consideration of the questions raised for review. 

On appeal from a decision of a trial court re- 
viewing the action of a board of appeal or adjust¬ 
ment, the usual rules of appeal and error govern 
the requirements as to the record.®^ Thus, the 


Pa.—Appeal of XSdwards, 140 A.2d 
110, 392 Pa. 188. 

Porelman v, Board of Adjustment 
of Borough of Yeadon, 18 A.2d 438, 
144 Pa.Super. 5. 

42« Colo.—Board of Adjustment of 
City and Oounty of Denver v. 
Kuehn, 290 P.2d 1114, 132 Colo. 348. 

43. Colo.—Board of Adjustment of 
City and County of Denver v. 
Kuehn, supra. 

44. Conn.—Guerricro v. Galasso, 136 
A,2d 497, 144 Conn. 600. 

Va.—Rosa v. County Bd. of Arling- 
ton County. 87 S.E.2d 794, 197 Va. 
91. 

45 . N.Y.—Robusto v. Tibbetts, 100 
N.T.S.2d 370, 277 App.Div. 1008— 
Eckerman v. Murdock, 94 N.Y.S.2d 
657, 276 App.Div. 927—Thomas v. 
Board of Standards and Appeals of 
City of New York, 33 N.Y.S.2d 219, 


263 App.Div. 362, reversed on other j 
grounds 48 N.B.2d 284, 290 N.Y. 109. 

N.C.—Wllson Realty Co. v, City and 
County Plannlng Bd. for City of 
Winston-Salem and Porsyth Coun¬ 
ty, 02 S.E.2d 82. 243 N.C. 648. 

46. Conn.—^Bardes v. Zoning Bd. of 
City of Stamford, 106 A.2d 160, 141 
Conn. 317. 

Mass.—^Marotta v. Board of Appeals 
of Revere, 143 N.E.2d 270. 

47. N.Y.—Chandler v, Corbett, 86 N. 
Y.S.2d 490. 

48. N.J.—^Roselle v. Mayor and 
Council of Borough of Moonachie, 
139 A.2d 42, 49 N.J.Super. 36. 

49. Ky.—Freeman v. Louisville & 
JefCerson County Plannlng & Zon¬ 
ing Commission, 214 S.W.2d 582, 
308 Ky. 360. 

Pa.—Appeal from Zoning Ordinance 
of Upper St. Clair Tp., 94 A.2d 91, 
172 Pa.Super. 295. 
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Appeal held dlUgently proseouted 
Conn.—^Rommell v. Walsh, 16 A.2d 6, 
127 Conn. 16. 

Bedaotioii of time 
Legislature could reduce the time 
in which appeals could be prosecuted 
in zoning cases where the act so do- 
ing gives ali litigants a reasonable 
time for prosecuting the appeal. 

Ky.—Preeman v. Louisville & Jeffer- 
son County Plannlng & Zoning 
Commission, 214 S.W.2d 682, 308 
Ky. 360. 

50. Tex.—^Board of Adjustment of 
City of Fort Worth v. Stovall, 216 
S.W.2d 171, 147 Tex. 366. 

51. Md.—^Hedin v. Board of County 
Com’rs of Prince Georges County, 
120 A.2d 663, 209 Md. 224. 

52. Pa.—Wolfe V. Zoning Board of 
City of Erle, 54 Pa.DIst & Co. 666, 
28 Erle Co. 147. 
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record may and should contain such matters as are 
essential to a proper consideration of the questions 
presented for review.®^ Where minutes of proceed- 
ings of the zoning board of adjustment should have 
been part of the record submitted to the lower court 
but were not so submitted, the appellate court will 
consider such minutes as a part of the record be- 
fore it.54 The decision of the lower court is deemed 
to be part of the record on subsequent review.^s 

§ 383. Dismissal 

An appeal from a decisfon on review of an order of a 
zoning body is subject to dismissal for various reasons, in- 
cluding lack of Jurisdiction on the part of the appellate 
court, and the fact that the questions involved have be- 
come moot. 

An appeal from a decision on review of an or¬ 
der of a zoning body will be dismissed for proper 
cause,^^ as where the appeal was not taken within 
the required time,®^ or where there has been a 
failure to comply with court rules governing ap¬ 
pellate procedure.5^ An appeal will also be dis¬ 
missed where appellant fails to show that he is a 
party authorized, under the governing statute, to 
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appeal,^^ or where the questions involved therein 
have become moot;®® but a dismissal of a case 
as moot may be made without prejudice to the fu¬ 
ture litigation of any question that was decided 
by the lower court.®^ 

Costs. Under some statutes costs on dismissal of 
a case on further review must be paid by appel- 
lant.®2 

§ 384. Scope and Extent of Review 

On appeal from a decision on review of a zoning mat- 
ter, an appellate court will consider oniy matters which 
form the basis of the decision appealed from, and uniess 
the decision is palpably wrong, It will not be disturbed. 

The scope and extent of inquiry on subsequent 
review of zoning cases is governed by the usual 
rules applicable to such matters in civil cases.®® 
Usually, the appellate court will not consider, or 
make a niling on, matters other than those form- 
ing the basis of the decision appealed from,®^ and 
it will decline to rule on an issue in the appeal 
where the person who will be affected by its de- 
termination is not a party to the appeal.®® So, if 


Eachibits held propszly part of zeoord 
Ohio.-rCaasell v. Lexlngton Tp. Bd. 
of Zoning Appeals, 127 N.E.2d 11. 
163 Omo St. 340. 

63. S.C—Stevenson v. Board of Ad¬ 
justment of City of Charleston, 96 
S.£}.2d 456. 230 S.C. 440. 

54. N.J.—Tomko v. Vissers. 121 A.2d 
502, 21 N.X 226. 

65. Mass,—Bamey & Casey Co. v. 
Town of Milton. 87 N,E.2d 9, 324 
Mass. 440. 

66. Md.—^Lioke Falis Ass’n v. Board 
- of Zoning Appeals of Baltimore 

County, 121 A.2d 809, 209 Md. 561. 
Gronnd for dlBznlssal lield not shown 
Md.—^Mayor and City Council of Bal¬ 
timore V. Shapiro, 61 A.2d 273, 187 
Md. 623. 

67. Ky.—^Freeman v. Louisville & 
Jelferson County Plannlng & Zoning 
Commission. 214 S.W.2d 582, 308 
Ky. 360. 

58. Mo.—^Beeler v. Board of Adjust¬ 
ment of City of Joplln, App., 298 
S.W.2d 481. 

59. Md.—^Norwood Heights Imp. 
Ass*n V. Mayor & City Council of 
Baltimore. 73 A.2d 529. 195 Md. 
368. 

6d. Ind.—Schacht v. Board of Zon¬ 
ing Appeals of City of Indianapolls, 
132 K.E.2d 924. 126 Ind.App. 643. 
Md.—^Banner v. Home Sales Co. D., 

. 94 A.2d 264, 201 Md. 425. 

Publio intereat held not involved 
Where zoning classification of lot 
vrSiS changed and subsequent to ap¬ 
peal, property was rezoned, appeal 
did not involve questions of such 


general public interest as would pre- 
clude dismissal on ground that con- 
troversy was moot, slnce questions 
related to a partlcular lot, and an- 
swers thereto would not have ab- 
stract application, and there was no 
reason to anticipate revival of origi- 
nal classification of property. 

Md.—Lake Falis Ass'n v. Board of 
Zoning Appeals of Baltimore Coun¬ 
ty, 121 A.2d 809, 209 Md. 661. 
Appeal held not disxnlssable as moot 
Ky.—City of lioulsville v. Puritan 
Apartment Hotel Co., 264 S.W.2d 
888 . 

Mass.—^Massachusetts Feather Co. v. 
Aldermen of Chelsea, 120 N.E.2d 
766, 331 Mass. 527. 

S.D.—Dodds V. Bickle, 86 N.W.2d 284. 

61. Md.—^Lake Falis Ass’n v. Board 
of Zoning Appeals of Baltimore 
County, 121 A.2d 809, 209 Md. 561. 

62. Md.—^LaJke Falis Ass’n v. Board 
of Zoning Appeals of Baltimore 
County, supra. 

Costs on further review generally see 
infra S 389. 

63.1 Fla.—^Mlami Shores VUlage v. 

Bessemer Properties, 54 So.2d 108. 
Oonstmotlon of pleading 
Ky.—^Hennessy v. BischofC, 240 S.W. 
2d 71. 

Bnllng below as estabuahlng law of 
oase 

Conn.—^Hutchison v. Board of Zon¬ 
ing Appeals of Town of Stratford. 
83 A.2d 201, 188 Conn. 247. 
immaterlal Issne 

Whether City was proper party was 
I immaterlal where ali questions raised 
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by City were also raised by other 
petltioners. 

Mass.—Miller v. Emergency Housing 
Commission, 116 N.E.2d 663, 330 
Mass. 693. 

64. Del.—Rowen v. Emmett S. Hick- 
man Co., 115 A.2d 320. 

Md.—^Hedin v. Board of County 
Com’rs of Prince Georges County, 
120 A.2d 663, 200 Md. 224—Wlndsor 
Hilis Imp. As3’n v. Mayor & City 
Council of Baltimore, 73 A*2d 531, 
195 Md. 383. 

Mass.—Lawrence v. Board of Appeals 
of Lynn, 142 N.E.2d 378—Real 
Property v. Board of Appeal of 
Boston, 42 N.E.2d 499, 311 Mass. 
430. 

N.J.—Concord Gardcn Apartments v. 
Board of Adjustment of City of 
Englewood, 64 A.2d 355, 1 N.J. 
Super. 301. 

Wis.—State ex rei. A. Hynek & Sons 
Co. v. Board of Appeals of City of 
Raclne, 66 N.W.2d 623, 267 Wis. 
309. 

Amended statute 

Supreme court will not consider 
amendment which materially altered 
zoning statute in favor of one of 
parties and which became effective 
after proceedings were initiated and 
hearing was held by board of ad¬ 
justment 

N.J.—^National House & Farms Ass*n 
V. Board of Adjustment of Borough 
of Oakland, 65 A.2d 518, 2 N.J. 11. 

65. N.J.— K. Behlen & Bros., Inc. v. 
Mayor and Council of Town of 
Kearny, 106 A.2d 894, 31 N.J.Super. 
30. 
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a case is tried on a particular theory in the court 
below, the appellate court will determine the case 
on the same theory.®® 

Unless it was palpably wrong,®^ the decision of 
the court below will not be disturbed,®® at least 
where the trial therein was de novo.®® Where the 
appeal below was heard on the record and the court 
made no additional findings of fact, the question 
on appeal from the judgment is whether the court 
was warranted on the record in rcaching the con- 
clusion it did.*^® 

Where the proceedings in the court below are 
taken under a statute which is silent as to the right 


to appeal to a higher court, the scope of review on 
appeal has been held to be as limited as on certio- 
rari.71 Accordingly, the record will be examined 
with a view to determining whether the proceeding 
is free from mistakes of law,^^ or whether there was 
a violation of law;^® but only where the record 
clearly establishes an arbitrary, capricious, or un- 
reasonable detennination, or a ciear violation of 
positive law, will the appellate court interfere with 
the exercise of an administrative duty by the agen- 
cy intrusted therewith.74 So, the decision of the 
lower court will not be disturbed where there is 
adequate evidence to support the findings below, 
and the proceeding is free from error of law, and 


66. Conn.—Treat v. Town Plan and 
Zoning Commission of Town of 
Orange, 139 A.2d 601. 

67. Conn.—Blake v. Board of Ap- 
peals of City of Hartford, 169 A. 
196, 117 Conn. 627, 

X^oglo and law 

Appellate court, in reviewlng ac- 
tion of lower court, has to decide 
whether lower court can, in logic and 
in law, reach conclusion that de¬ 
cision of zoning body should be over- 
ruled. 

Conn.—Sulfleld Heights Corp. v. Town 
Planning Commission of Town of 
Lfanchcster, 133 A.2d 612, 144 Conn. 
425. 

68, Pia.—City of Miaml Beach v. 
Prevatt, 97 So,2d 473—City of 
Miaml v. Ross, 76 So.2d 152. 

Pa.—Todd V. McLaughlln, 12 A.2d 18, 
337 Pa. 431—Philadelphia Fairfax 
Corporation v. McLaughlin, 9 A.2d 
538, 336 Pa. 342. 

69. Ala.—^Whlte V. Board of Adjust- 
ment of City of Birmlngham, 15 So. 
2d 585. 246 Ala. 48. 

Ky.—Loulsville and Jefferson County 
rianning and Zoning Commission v. 
<irady. 273 S.W.2d 563—Tafcl v. 
Highlund Chevrolet Co., 248 S.W.2d 
346. 

Okl.—Application of Shadid, 238 P.2d 
794. 205 Okl. 462. 

70, Conn.—Rafala v. Zoning Bd. of 
Appeal» of City of Hartford, 62 
A.2d 337, 135 Conn. 142. 

71, Pa.—Appeal of 0’Hara, 131 A.2d 
587, 389 Pa. 36—Oarner v. Zoning 
Hd. of Adju.stment of City of 
Philadelphia, 130 A.2d 148, 388 Pa. 
98—Appeal of Garbev, Inc., 122 A. 
2d 682, 385 Pa. 328—Food Corp. v. 
Zoning of Adjustment of City 
of Philadelphia, 121 A.2d 94, 384 Pa. 
288—^Walker v. Zoning Bd. of Ad- 
Justmont, 110 A.2d 414, 380 Pa. 
228—App<>al of Rolling Green Golf 
Club, 97 A.2d 623, 374 Pa. 450— 
Application for Certificate of Oc- 
cupancy 500 Paximosa Avenue, 
Baston, 66 A.2a 225, 362 Pa. 116— 
.\pplication of Imperial Asphalt 


Corp., 69 A.2d 121, 369 Pa. 402— 
Triolo V. Bxley, 67 A.2d 878, 368 Pa. 
555—^Appeal of Crawford, 57 A.2d 
862, 358 Pa. 636—Appeal of Veltri, 
49 A.2d 369, 355 Pa. 135. 

Root V. City of Brie Zoning Bd. 
of Appeals, 118 A.2d 297, 180 Pa. 
Super. 38—Schaub v. Brentwood 
Borough Zoning Bd. of Adjustment, 
118 A.2d 292, 180 Pa.Super. 106— 
Deane v. Board of Adjustment of 
Zoning Board of Borough of Bdge- 
worth, 94 A.2d 112, 172 Pa.Super. 
502—Gish V. Bxley, 34 A.2d 925, 
153 Pa.Super. 663. 

Broad or iLonrow oertloraxi 

(1) According to some decisions, 
scope of review is as on broad cer¬ 
tiorari. 

Pa.—^Nlcholson v. Zoning Bd. of Ad¬ 
justment of City of AUentown, 140 
A.2d 604—^Appeal of Bdwards, 140 
A,2d 110, 392 Pa. 188—Fagan v. 
Philadelphia Zoning Bd. of Adjust¬ 
ment, 132 A.2d 279, 389 Pa. 99— 
Landau Advertising Co. v. Zoning 
Bd. of Adjustment, 128 A.2d 559, 
387 Pa. 552—Schmidt v. Philadel¬ 
phia Zoning Bd. of Adjustment, 114 
A.2d 902, 382 Pa. 621—^Fleming v. 
Prospect Paxk Board of Adjust¬ 
ment, 178 A. 813, 318 Pa. 682. 

Appeal of Trustees of Congrega- 
tion of Jehovah's Witnesses, Bethcl 
Unit, 130 A.2d 240, 183 Pa.Super. 
219, appeal dlsmissed Swift v. Bor¬ 
ough of Bethel, Pa., 78 S.Ct 120, 
366 U.S. 40, 2 L.Ed.2d 71. 

(2) Where statute did not provide 
for appeal from lower court on zon¬ 
ing questions, review was as on 
broadest certiorari, and this would be 
so whether or not testimony on issue 
had been taken below, scope of in-j 
qulry of court being determined by 
breadth of certiorari issued by it and 
not by power exerclsed by court be¬ 
low. 

Pa.—Landau Advertising Co. v. Zon¬ 
ing Bd. of Adjustment, 128 A.2d 
659, 387 Pa. 662—Schmidt v. Phila¬ 
delphia Zoning Bd. of Adjustment, 
114 A.2d 902, 382 Pa. 621. 

(3) It has been held, however, that 
on property owner’s appeal from 
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dismissal of complaint questioning 
validity of zoning ordlnance amend- 
ment, superior court would have to 
consider case as on narrow certiorarL 
Pa.—Appeal of Lieb, 116 A.2d 860, 179 
Pa.Sup6r. 318. 

72. Pa.—Appeal of Bdwards, 140 A. 

2d 110, 392 P€U 188—Dooling*s 

Windy Hili v. Zoning Bd. of Ad¬ 
justment of Sprlngfleld Tp., 89 A.2d 
605, 371 Pa. 290—Appeal of Lind- 
QUist, 73 A.2d 378, 364 Pa. 561— 
Application of Imperial Asphalt 
Corp., 59 A.2d 121, 359 Pa. 402— 
Fleming v. Prospect Park Board of 
Adjustment, 178 A. 813, 318 Pa. 
682. 

AAditicmal evldeiLoe heozd by court 
below 

Pa.—0’Neill V. Philadelphia Zoning 
Bd. of Adjustment, 120 A.2d 901, 
384 Pa. 379. 

73. Pa.—Nicholson v. Zoning Bd. of 
Adjustment of City of AUentown, 
140 A.2d 604—Fagan v. Philadel¬ 
phia Zoning Bd. of Adjustment, 132 
A.2d 279, 389 Pa. 99—Garner v. 
Zoning Bd. of Adjustment of City 
of Philadelphia, 130 A.2d 148, 388 
Pa. 98—^Landau Advertising Co. v. 
Zoning Bd. of Adjustment, 128 A. 
2d 669, 387 Pa. 552—^Food Corp. v. 
Zoning Bd. of Adjustment of City 
of Philadelphia, 121 A.2d 94. 384 Pa. 
288—Schmidt v. Philadelphia Zon¬ 
ing Bd. of Adjustment, 114 A.2d 
902, 383 Pa. 521—^Walkcr v. Zoning 
Bd. of Adjustment, 110 A.2d 414, 
380 Pa. 228. 

Appeal of Trustees of Congrega- 
tion of Jehovah’s Witnesses, Bethel 
Unit, 130 A.2d 240, 183 Pa.Super. 
210, appeal dismlssed Swift v. Bor¬ 
ough of Bethel, Pa., 78 S.Ct 120, 
355 U.S. 40, 2 L.Bd.2d 71. 

74u Pa.—^Katzln v. McShaIn, 89 A.2d 
619, 371 Pa. 261—Application for 
Certifleate of Occupancy 600 Paxl- 
nosa Avenue, Boston, 66 A.2d 225, 
362 Po. 116—^Fleming v. Prospect 
Park Board of Adjustment, 178 A. 
813, 318 Pa. 582. 
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there has been no manifest abuse of discretion on 
the..part of the lower courtJS Where the legality 
of a zoning ordinance or resolution is the subject 
of the review proceedings, the court will consider 
only the questions of jurisdiction and the regularity 
of the proceedings,*^® and the court will not consider 
the merits of the controversy.^^ 

Under a statute requiring the trial court to try 
zoning appeals de novo, where the trial court re- 
lies on the findings and the order of the zoning com- 
mission, instead of following the statutory require- 
ments, and the entire record is before the appellate 
court, it will consider the case as though the trial 
court had decided it independently.^S In such 
event, a court rule as to the credence to be given 
findings of fact by a trial court has been held not to 
be fully applicable.^® Undisputed evidence which 
was erroneously excluded by the Iqwer court may 
be considered on further review.®On the other 
hand, where the lower court , is not authorized to 
consider additional evidence in reviewing a deci- 
sion of a zoning agency, on review, the appellate 
court will eliminate such additional evidence from 
consideration in determining whether the order of 
the agency is supported by competent and sub- 
stantial evidence.®^ 

A provision of the decree of the court below 
which is improper will be treated as surplusage on 
appeal.®® Where the courts lack authoriity to re- 
zone property after holding a zoning ordinance 
void, the appellate court will interpret an ambigu- 
ous decree below as leaving the way open for the 
zoning authorities themselves to do the rezoning.®® 
Where a case was not properly before the zoning 


board of appeals, the appellate court, on review of 
the decision of the trial court reviewing the board’s 
action, may not consider the merits of the case.®^ 

Judicial notie e. An appellate court may take ju- 
dicial notice of a zoning ordinance and its amend- 
ments,®® and of the fact that members of a zoning 
body are familiar with local conditions.®® 

Questions of law. On review of a decision of a 
lower court on a zoning matter, an appellate court 
may consider questions of law.®7 Where the trial 
court, on hearing an appeal from action of the zon¬ 
ing board, took additional testimony, the test used 
by an appellate court is not whether the board com- 
mitted an error of law, but whether the trial court 
did so.®® It has been held that the basic question 
on review of a dismissal of a proceediiig by the low¬ 
er court is whether that court erred as a matter of 
law in dismissing the case.®® Where the appellate 
court affirms the judgmcnt appealed from on the 
merits, it will not rule on procedural questions 
which do not affect the merits.®® 

Moot questions. On further review, the appel¬ 
late court will not consider questions which have 
become moot.®i 

§ 385. - Presumptions 

Presumptfons In favor of the correetnesa of the ruling 
of a trial court on review of a determinatlon of a zoning 
body will be indulged on further review. 

An appellate court, on appeal from a decision of 
a lower court reviewing a decision or order of a 
zoning ofiicial or board, will indulgc all reasonable 
presumptions in favor of the correetness of the de¬ 
cision appealed from,®® and the presumption in fa- 


75. Pa.—Appeal of 0’Hara, 131 A.2d 
687, 389 Pa. 35—^Appeal of Garbev, 
Inc., 122 A2d 682, 385 Pa. 328— 
Appeal of Rollingr Green Golf Club, 
97 A.2d 623, 374 Pa. 450, 

Root V, City of Erle Zoning- Bd, 
of Appeals, 118 A.2d 297, 180 Pa. 
Super. 38—Schaub v. Brentwood 
Borough Zoning Bd. of Adjustment, 
118 A.2d 292, 180 Pa.Super. 105. 

76. Pa«—Wynnewood Civic A.ss*n v. 
Lower BCerion Tp,, 119 A.2d 799, 180 
Pa.Super. 453—^Appeal of Lieb, 116 
A,2d 860, 179 Pa.Super. 318. 

77. Pa.—^Appeal of Lieb, supra. 

78. Ky.—^Hamilton Co. v. Louisville 
& Jefferson County Planning and 
Zoning Cotnmission, 287 S.W.2d 434. 

79. Ky.—^Hamilton Co. .v. Louisville 
& Jeiferson County Planning and 
Zoning Commission, supra. 

80. m.—^Rector v, Board of Appeals 
Under Zoning Ordinance of City 
of Danville, 96 17.E.2d 99, 842 111. 
App. 51. 


81. Mo.—State ex rei. Hom v. Ran- 
dall, App., 275 S.W.2d 768. 

82. Fla.—Segal v. City of Miami, 63 
So.2d 496. 

83. Fla.—Quattrocchi v. MacVicar, 
82 So.2d 873. 

^ Wis.—State ex rei. Russell v. 
Board of Appeals of Village of 
Priarie du Sac, 27 N.W.2d 378, 250 

' Wis. 394, 

85. Ala,—-Shell 011 Co. v. Edwards, 
81 So.2d 535, 263 Ala. 4, certiorari 
denied 76 S.Ct. 139, 350 U.S. 885, 

■ 100 L.Ed. 780. 

Oompreheaslve nature of ordinauoe 

Ala.—Shell Oll Co, v. Edwards, supra. 

86. Conn.—Kutcher v. Town Plan¬ 
ning Commission of Town of Man- 
chester, 88 A.2d 638, 138 Conn. 705. 

87. Tenn.—Hickerson v. Flannery, 
302 S.W.2d 608. 

Quegtiou held oue of law 
Question whether there were con- 
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troversial or Issuable faets which 
would authorize City council to ox- 
ercise its discretion to onact am<*nda- 
tory zoning ordinance, presentod 
Question of law and not quc.stlon 
of fact. 

Tex.—City of Waxahachie v. Wat- 
klns, 276 S.W.2d 477, 154 Tex. 206. 
Ou appeal trom trial de uovo 
Masa.—Rod4*natoin v. Bnard of Ap¬ 
peals of Boston, 149 X.K.2d 382. 

88. Pa.—Appeal of CHara, 131 A.2d 
687, 389 Pa. 35—Appral of Volpe, 
121 A.2d 97, 384 Pa. 374. 

89. N.H.—Gellnas v. City of Ports- 
mouth, 85 A.2d 896, 97 X.H. 248. 

90. Ga.—Galfas v, Ailor, 67 S.B.2d 
834, 81 Ga.App. 13. 

91. Ga.—Orr v. Hapevillc Uoalty Co., 
94 S.E.2d 682, 212 Ga. G49. 

92. Va,—WIcker Apartment.s, Inc. v, 
City of Rlchmond, 99 S.B,2d 656» 
199 Va. 263. 



101 C.J.S. 

vor of the correctness of the determination by the 
board, when affirmed by the lower court, should be 
given great weight on further review in an appel¬ 
late court.^3 Where a zoning board of appeals is 
not required to hear evidcnce on the questions be- 
fore it, the court on appeal may not assume that it 
actcd illegally, arbitrarily, and capriciously in not 
holding a formal hearing before making its deter- 

mination.94 

§ 386. -Matters of Discretion 

On further review the appellate court ordinarily does 
not review or interfere with the exercise of discretion 
by the court below or by the zoning body whose deter¬ 
mination is being reviewed. 

As a gencral rule, the exercise of discretion by a 
court on review of a zoning determination will not 
be disturbcd on a subsequent review of the decision 
of such court.^5 However, the appellate court will 
examine the record to determine whether there was 
a manifest abuse of discretion by the court below,®® 
rcgardlcss of whether or not the court below heard 
additional testimony and the action of that coui-t 
may bc sct aside for such abuse of discretion.®® 
Likewise, cxccpt for a ciear abuse of discretion,®® 
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the exercise of discretion by a zoning oflSicial or 
board will not be reviewed or disturbed on subse¬ 
quent review,1 especially where it has been upheld 
by the lower court.2 The appellate court has been 
held limited to determination of the question wheth¬ 
er the zoning board was guilty of a manifest and fla¬ 
grant abuse of discretion.® 

In any event, the appellate court may not substi¬ 
tute its discretion for that of the zoning board 
where the governing ordinance declares the deci¬ 
sion of the board involving the exercise of discre¬ 
tion to be final.^ 

§ 387. - Questions of Fact; Findings 

On appeai from the decision of a lower court revlew- 
Ing a zoning determination, the appellate court will not 
try the case de novo or make independent findings, and 
it will examine the fact findings of the triai court oniy to 
determine Whether they are supported by sufficient or 
substantlal evidence. 

On appeal from the decision of a lower court re- 
viewing the determination of a zoning body, the 
appellate court as a general rule will not try the 
case de novo or make independent findings.5 So, 
the court of higher review does not consider the 


93. Okl.—Application of Shadid. 238 
P.2d 794, 205 Okl. 4C2—Torrance v. 
Bladtil, 155 F.2d 546, 195 Okl. 68— 
Thompson v. Phillips l^etroleum 
Co., 147 P.2d 451, 194 Okl. 77. 

94. Ky.—^Hatch V. Fiscal Court of 
Fayette County, 242 S.W.2d 1018. 

95. Okl.—^Application of Shadid, 238 
P.2d 794, 205 Okl. 462. 

Pa.—Smolow v, City of Philadelphia 
Zoninff Pd. of Adju.stmcnt, 137 A.2d 
251, 391 Pa. 71—Appeal of Volpe, 
121 A.2d 97, 384 l»a. 374. 

Tox.—Blylhc v. (Mty of Groham, Civ. 
App., 303 S.\V.2d SSl—Gullo v. City 
of West Unlveraity 1’lauc, Civ.App., 
214 S.\V.2a 851, error dlHmIs.scd. 

96. Pa.—Nicholson v. Zonini? Ild. of 

AdJuHtmcnt of City of Allentown, 
140 A.2d 604—Appeal of Kdwnrds, 
140 A.2d 110, 392 Pa. 188—FaKun v. 
Philadelphia Zonln» 13d. of Adjust- 
ment, 132 A.2d 279, 389 Pa. 99— 
iJnrner v. Zonlnj? lid. of Adjust- 
meiit of City of Philadelphia, 130 A. 
2d 148, 388 Pa. IIS—Landau Adver- 
ti.si«pr Co. V. Zoning Bd, of Ad- 
jUHtmcnt, 12S A.2d 559, 387 Pa. 

552—Food Corp, v. Zoning Bd. of 
Adju.stment of City of Philadelphia, 
121 A.2d 94, 384 l'a. 288—Schmldt 
V. I*hilndelphla Zoning Bd. of Ad- 
ju.stment. 114 A.2a 902, 382 Pa. 

621—Walker v. Zoning Bd. of Ad- 
jttstment. 110 A.2d 114, 380 Pa. 

228—Philadelplila Fulrfax Corpora¬ 

tion V. McLaughlin, 0 A.2d 538, 336 
l»a. 342. 

Appeal nf Tru«ti*es of Congrega- 
tlon of Jehovah’s Witncsses, Bcthel | 


Unit, 130 A.2d 240, 183 Pa.Super. 
219, appeal dlsmlssed Swift v. Bor- 
ough of Bethel, Pa., 78 S.Ct 120, 
355 U.S. 40, 2 Ii.Bd.2d 71. 

On appeal from triai de novo 
Mass.—Rodenstein v. Board of Ap¬ 
peal of Boston, 149 N.E.2d 382. 

97. Pa.—^Landau Advertising Co. v. 
Zoning Bd. of Adjustment, 128 A.2d 
669, 387 Pa. 662—0’Neill v. Phila¬ 
delphia Zoning Bd. of Adjustment, 
120 A.2d 901, 384 Pa. 379. 

Appeal of Trustees of Congrega- 
tion of Jehovah’s Witnenses, Bethel 
Unit, 130 A.2d 240, 183 Pa.Super. 
219, appeal dismissed Swift v. Bor- 
ough of Bethel, Pa., 78 S.Ct. 120, 
355 U.S. 40, 2 L.Bd.2d 71. 

Test 

Where triai court took additional 
te.stlmony, test, on review of its de¬ 
termination, is not whether board, 
but whether court, abused its dis¬ 
cretion. 

Pa.—Richman v. Philadelphia Zoning 
Bd. of Adjustment, 137 A.2d 280, 
391 Pa. 254—Appeal of 0'Hara, 131 
A.2d 687, 389 Pa. 35—^Appeal of 
Volpe, 121 A.2d 97, 384 Pa. 374. 

98, Okl.—^Fletcher v. Board of Coun¬ 
ty Com*rs of Oklahoma County, 
285 P.2d 183. 

Pa.—^Appeal of Bdwards, 140 A.2d 
110, 392 Pa. 188. 

JPindlngs supported hy evidemoe 
Pa.—Philadelphia Fairfax Corpora¬ 
tion V. McLaughlin, 9 A.2d 538, 336 
Pa. 342—Calvary Presbyterian 
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Church V. Jones, 185 A. 267, 322 
Pa. 77. 

99. Okl.—Application of Shadid, 238 
P.2d 794, 205 Okl. 462—Thompson 
V. Phillips Petroleum Co., 147 P.2d 
451, 194 Okl. 77. 

Pa.—^Phillips V. Grifflths, 77 A.2d 375, 
366 Pa. 468. 

Wash.—State ex rei. Wenatehee Con- 
gregatlon of Jehovah's Witnesses 
V. City of Wenatehee, 312 P.2d 195, 
60 Wash.2d 378. 

1. Okl.—Application of Shadid, 238 
P.2d 794, 205 Okl. 462—Thompson 
V. Phillips Petroleum Co., 147 P.2d 
461, 194 Okl. 77. 

Pa.—^Phillips V. Grifflths, 77 A.2d 375, 
866 Pa. 468. 

Wash.—rState ex rei. Wenatehee Con- 
gregatioQ of Jehovah's Witnesses 
V. City of Wenatehee, 312 P.2d 196, 
60 Wash.2d 378. 

2. Okl.—^Application of Shadid, 238 
P.2d 794, 205 Okl. 462—Thompson 
V. Phillips Petroleum Co., 147 P.2d 
461, 194 Okl. 77. 

Wash.—State ex rei. Wenatehee Con- 
gregation of Jehovah'a Witnesses 

V. City of Wenatehee, 312 P.2d 185, 
60 Wash.2d 378. 

3. Pa.—^Appeal of Mutual Supply 
Co., 77 A.2d 612, 366 Pa. 424—Ap¬ 
peal of Crawford, 67 A,2d 862, 368 
Pa. 636. 

4 . Mich.—^Mitchell v. Grewal, 61 N. 

W. 2d 8, 338 Mich. 81. 

5. lowa.—Granger v. Board of Ad¬ 
justment of City of Des Moines, 44 
N.W.2d 399, 241 lowa 1356. 
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credibility of the witnesses or the weight of the and it will set aside findings o£ the lower court 
evidence,® and the hearing before such court is on which are against the great weight of the evidence,® 
assigned errors, with the finding of the lower court where there is substantial or sufficient competent 
having the force of a verdict.*^ While the appel- evidence to authorize or support the findings or con¬ 
late court will examine the record to see whether clusions of the court below, they will not be dis- 
there is sufficient competent evidence to support turbed.^® Where the evidence in the lower court 
the findings or conclusions of the court below,^ is not reported, the findings of that court will not 


6^ Ohio.—Davis v. MiUer, 126 N.E. 

2d 49, 163 Ohio St. 91. 

Iiearitixoate differences in. opinioa. 

Where evidence in proceeding dis- 
closed legitimate differences in opln- 
ion concerning reasonableness of 
challenged zoning claasiflcation and 
differences of opinion on question of 
whether beneflts to public shouid pre- 
vail over gain to one seeking change 
of classiflcation, rui e that where evi¬ 
dence is conflicting credibility of wit¬ 
nesses and weight to be afforded 
their testimony shouid be determined 
in trial court, had little, if any, ap- 
plication. 

lU.—^Kennedy v. City of Chicago, 142 
N.E.2d 697, 11 m.2d 302. 

7. lowa.—Granger v. Board of Ad- 
justznent of City of Des Moines, 44 
N.W.2d 399, 241 lowa 1866. 

& Ohio.—^Davis v. Miller, 126 N.E. 

2d 49, 163 Ohio St. 91. 

Pa.—^Nicholson v. Zoning Bd. of Ad- 
Justment of City of Allentown, 140 
A.2d 604—Appeal of Edwards, 140 
A.2d 110—^Pagan v. Philadelphia 
Zoning Bd. of Adjustment, 132 A.2d 
279, 889 Pa. 99—Garner v. Zoning 
Bd. of Adjustment of City of Phila¬ 
delphia, 130 A.2d 148, 388 Pa. 98— 
Food Corp. V. Zoning Bd. of Ad¬ 
justment of City of Philadelphia, 
121 A.2d 94, 384 Pa. 288—Schmidt 
V. Philadelphia Zoning Bd. of Ad¬ 
justment, 114 A.2d 902, 382 Pa. 
521—Walker v. Zoning Bd. of Ad¬ 
justment, 110 A.2d 414, 380 Pa. 228 
—^In re Anderle, 39 A.2d 829, 360 
Pa. 589—^Philadelphia Pairfax Cor¬ 
poration V. McLaughlln, 9 A.2d 538, 
336 Pa. 342—^Fleming v. Prospect 
Park Board of Adjustment, 178 A. 
813, 318 Pa. 682. 

Deane v. Board of Adjustment 
of Zoning Bd. of Borough of Edge- 
worth, 94 A.2d 112, 172 Pa.Super. 
502—Gish V. Exley, 34 A.2d 925, 
153 Pa.Super. 653. 

Receipt of addltioxusa tastimoxiy ba- 
low immaterlal 

Pa.—^Landau Advertising Co. v. Zon¬ 
ing Bd. of Adjustment, 128 A.2d 
559, 387 Pa. 552. 

Appeal of Trustees of Congrega- 
tion of Jehovah’s Witnesses, Bethel 
tXnit, 130 A.2d 240, 183 Pa.Super. 
219, appeal dismlssed Swift v. 
Borough of Bethel, Pa., 78 S.Ct. 
120, 355 U.S. 40, 2 L.Ed.2d 71. 

9. Conn.—Celentano v. Zoning Bd. 
, of Appeals of Hartford, 60 A.2d 
610, 135 Conn. 16. 


111.—Liebling v. PTadine, 127 N.E.2d 
684, 6 Ill.App.2d 409. 

Ky.—City of Lioulsville v. Bryan S. 
McCoy, Inc., 286 S.W.2d 646. 

Mass.—^Rodenstein v. Board of Ap¬ 
peal of Boston, 149 N.E.2d 382. 

Pa.—Appeal of Catholic Cemeterles 
Ass*n of the Diocese of Pittsburgh, 
109 A.2d 637, 379 Pa. 616. 

Tenn.—^Hlckerson v. Flannery, 302 
S.W.2d 608. 

lOu Ark.—City of Blytheville v. 
Lewls, 234 S.W.2d 374, 218 Ark. 83. 

Cal.—Saks & Co. v. City of Beverly 
Hilis, 237 P.2d 32, 107 C.A.2d 260. 

Colo.—^Board of Adjustment of City 
and County of Denver v. Abe Perl- 
mutter Const. Co., 280 P.2d 1107, 
131 Colo. 230. 

Conn.—Guerriero v. Galasso, 136 A.2d 
497, 144 Conn. 600—State ex rei. 
Capurso v. Flis, 133 A.2d 901, 144 
Conn. 473—^Piccirillo v. Board of 
Appeals on Zoning of City of 
Brldgeport, 90 A.2d 647, 139 Conn. 
116—Saporiti v. Zoning Bd. of Ap¬ 
peals of Town of Manchester, 78 
A.2d 741, 137 Conn. 478. 

ni.—Braden v. Much, 87 N.E.2d 620, 
403 111. 607. 

lowa.—Granger v. Board of Adjust¬ 
ment of City of Des Moines, 44 N. 
W.2d 399, 241 lowa 1366. 

Eh.n.—Spurgeon v. Board of Comare 
of Shawnee County, 317 P.2d 798, 
181 Kan. 1008—^Hillebrand v. Board 
of County Com’rs of Johnson Co., 
304 P.2d 617, 180 Kan. 348. 

La,—State ex rei. Loraine, Inc., v. 
Adjustment Bd. of City of Baton 
Rouge, 67 So.2d 409, 220 La. 708. 

Md.—^Marino v. City of Baltimore, 137 
A.2d 198, 215 Md. 206—Gilmore v. 
Mayor and City Council of Balti¬ 
more, 109 A.2d 739, 206 Md. 657— 
Daniels v. Board of Zoning Appeals 
of Baltimore County, 106 A.2d 67, 
206 Md. 36—City of Baltimore v. 
Weinberg, 103 A,2d 667, 204 Md. 
267—^Kracke v. Weinberg, 79 A.2d 
387, 197 Md. 339. 

Mass.—Todd v. Board of Appeals of 
Yarmouth, 148 N.E.2d 880—^Kaplan 
V. City of Boston, 113 N.B.2d 866, 
830 Mass. 381—Barney & Casey Co. 
V. Town of Milton, 87 Nr.B.2d 9, 324 
Mass. 440. 

N.H.—^Mater v. City of Dover, 79 A. 
2d 844, 97 N.H. 13. 

Pa.—^Food Corp. v. Zoning Bd. of Ad¬ 
justment of City of Philadelphia, 
121 A.2d 94, 384 Pa. 288—Pineus 
V. Power, 101 A.2d 914, 376 Pa. 176 
—Gratton v. Conte, 73 A.2d 381, 

1232 


364 Pa. 678—^Appeal of Lindquist, 
73 A.2d 378, 364 Pa. 561—Berman 
V. Exley, 60 A.2d 199, 365 Pa. 415— 
Appeal of Fisher, 49 A.2d 626, 355 
Pa. 364—In re Anderle, 39 A.2d 
829, 350 Pa. 589. 

D. B. S. Bldg. Assh v. City of 
Erie, 111 A.2d 367, 177 Pa.Super. 
487. 

Tex.—^Moody v. City of University 
Park, Civ.App., 278 S.W.2d 912, 
error refused, no reversible error— 
Montgomery v. City of Dallas, Civ. 
App., 245 S.W.2d 753, refused no 
reversible error. 

Superior positlon of trial court 
In proceeding to determine consti- 
tutionality of zoning ordinance, 
wherein testimony was conflicting, 
and credibility accorded to witnesses, 
as well as weight of their opinions 
concerning valuea of property affect- 
ed by ordinance, may have been de- 
termining factors in decision of trial 
court, positi on of trler of facts was 
superior to that of reviewing court. 
111.—Myers v. City of Elmhurst, 147 
N.E.2d 300, 12 I11.2d 537. 

Additional evidence taken by lower 
court 

Pa,—^Appeal of Volpe, 121 A.2d 97, 
384 Pa. 374. 

Dedsiou sustaiued by preponderauoe 
of evideuoe 

Ark,—City of Litti e Rock v. Henson, 
249 S.W.2d 118, 220 Ark. 663—City 
of Little Rock v. Hocott, 247 S.W. 
2d 1012, 220 Ark. 421—City of 
Little Rock V. Joyner, 206 S.W.2d 
446, 212 Ark. 608. 

Substitutioa. of jndgmeut held error 
Tex.—Weaver v. Ham, 232 S.W.2d 
704, 149 Tex. 309. 

Bequested llnding held not justlfled 
by record 

On appeal seeking to review action 
of town plan commlssion in changing 
zoning regulations so as to permit 
erection of incinerator on a certain 
site and in suit for injunction, flnd- 
ing that erection of incinerator would 
take property wlthout due process of 
law and without compensation was 
not justlfled, under record ahowing 
that resulting damage would be such 
as is not considered a taking of prop¬ 
erty for which compensation must 
be made. 

Conn.—^De Palma v. Town Plan Com- 
mission of Greenwich, 193 A. 868, 
123 Conn. 257« 
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be disturbed unless they are inconsistent with each 

other.ii 

Under some authorities, on appeal from a trial 
de novo in the court below on review of a de- 
termination of a zoning body, ali questions of fact 
are open for review, 12 and the appellate court may 
make independent findings of fact,^^ although the 
findings of the trial judge will not be disturbed 
unless plainly wrong.^^ jn at least one jurisdiction, 
the appellate court disregards the evidence offered 
in the trial court, and bases its decision on the rec- 
ord before it and the findings of fact made by the 
zoning board.^5 Qn appeal from a judgment declar- 
ing certain provisions of a zoning ordinance in- 
valid, findings and conclusions of the trial court 
as to reasonableness are not binding on the appel¬ 
late court if the record shows that the question is 
debatable, but the appellate court may look beyond 
such determinations and consider the basic physical 
facts appearing in the record to determine whether 
the question of reasonableness is fairly debatable.^® 

On appeal from the action of a zoning board 
which has been affirmed by the court below, the 
appellate court will review the circumstances of the 
case,^*^ and the action of the board will be sustained 
in the absence of an afifiirmativc showing that it was 
unrcasonable, arbitrary, or capricious.i® The ap¬ 
pellate court may be bound by the order of the zon¬ 
ing board which was appealed from whcre it is sup- 
portcd by material evidence.^® So, where findings 
of a zoning board amount to a judgment of a legis- 
lative department, the appellate court may not inter- 
fere with them unless they are manifestly against 


the weight of the evidence.^® Where the deter- 
mination of the board is supported by competent 
evidence, the appellate court will not reverse that 
determination because of an error in the admission 
of evidence by the board.^i In determining wheth¬ 
er there is suflScient evidence to support the findings 
or order of the zoning body, the evidence presented 
in the court below is to be construed most favorably 
to uphold the ruling of the board.^^ 

§ 388. -Harmless or Prejudicial Error 

On further review of determinations of zoning bodies, 
errors which are harmless or not prejudicial will not 
Justify disturbance of the decision of the trial court. 

As in other civil cases, on further review of pro- 
ceedings before zoning officials or boards errors 
which are harmless or not prejudicial will not jus¬ 
tify disturbance of the decision of the lower court.^® 
An erroneous conclusion of the court below is harm¬ 
less where there are other valid grounds to sup¬ 
port its judgment.24 Prejudicial error, however, is 
ground for reversal.^® 

§ 389. Determination and Disposition 

On appeal from a decision of a lower court revlew- 
ing a determination of a zoning body, an appellate court 
may afflrm or reverse the decision, or remand the case 
to the lower court with directions, or for further pro- 
ceedings; in a proper case, costa may be awarded to 
the prevalling party. 

A judgment or decree of a lower court, on re¬ 
view of a determination of a zoning official or board, 
which is correct, will be affirmed on further re- 
view.2® However, the decision of the lower court 


11 . Mass,—Danlel Webster Imp, 

Ass’n V. Board of Appoals of Town 
of Marshfteld, 107 K.E.2d 314, 329 
Moss. 169. 

12. Mass.—^Rodonstein v. Board of 
Appeal of Boston, 149 N.E.2d 382. 

13. Mass.—^Rodensteln v. Board of 
Appeal of Boston, supra, 

14. Mass.—Rodensteln v. Board of 
Appeal of Boston, supra. 

15. Colo.—Bohn v. Board of Adjust- 
ment of City and County of Denver, 
271 P.2d 1051, 129 Colo. 539. 

16. Cal.—Johnston v. City of Clare- 
mont, 323 P.2d 71—^Lockard v. City 
of Los Angelos, 202 P.2d 38, 33 C. 
2d 453, 7 A.Li.R.2d 090, certiorari 
denicd 69 S.Ct 1516, 337 U.S. 939, 
93 l4.Kd. 1744. 

Okl.—Pletcher v. Board of County 
Com'rs of Oklahoma County, 285 
P.2d 188. 

17. N.J.—^Ardolino v. Board of Ad- 
justment of Borough of Florham 
Park, 130 A.2d 847. 24 N.jr. 94. 

18. N.J.—Ardolino v. Board of Ad- 
101 C.J.S.—78 


justment of Borough of Florham 
Park, supra—^Rexon v. Board of 
Adjustment of Borough of Haddon- 
field, 89 A.2d 606, 10 N.J. 1. 

19. Tcnn.—Hickerson v. Flannery, 
302 S.W.2d 508. 

20. IU.—Balrd v. Board of Zoning 
Appeals of City of Kankakee, 106 
N.B.2d 343, 347 Ill.App, 158. 

21. Wls.—State ex rei. A. Hynek & 
Sons Co. V, Board of Appeals of 
City of Raclne, 66 N'.W.2d 623, 267 
Wls. 309. 

22. Conn.—Grady v. Katz, 1 A.2d 137, 
124 Conn. 525. 

23. Cal.—Griffln v. Marin County, 
App., 321 P,2d 148—Munns v. Sten- 
man, 314 P.2d 67, 162 C.A.2d 643. 

Conn.—Wolfpit-Villa Crest Ass’n 
V. Zoning Commissi on of City of 
Norwalk, 136 A.2d 732, 144 Conn. 
660—Spencer v. Board of Zoning 
Appeals of City of New Haven, 104 
A.2d 373, 141 Conn. 166. 

N.J.—Belrn v. Morris, 108 A.2d 861, 
14 N.J. 529. 

24. Conn.—Choulnard v. Zoning 
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Commlssion of Town of East Hart¬ 
ford, 97 A.2d 662, 139 Conn. 728. 

25. Cal.—Beloin v. Blankenhorn, 218 
P.2d 652, 97 aA.2d 662. 

26. Md.—Colati v. Jirout, 47 A.2d 
613, 186 Md. 652. 

Mass.—Miller v. Bmergency Housing 
Commission, 116 N.E.2d 663, 330 
Mass. 693. 

N.J.—Second Reformed Church v. 
Board of Adjustment of Borough of 
Freehold, 104 A.2d 703, 30 N.J. 
Super. 338. 

N.T.—^Family Auction Markets v. 
Hlll, 129 N.T.S.2d 209, 283 App.Div. 
824. 

N.C.—In re Groves, 71 S.E.2d 119, 236 
N.C. 756. 

Afllxmaaoe reoLUixed 

<1) Where, on appeal from dls- 
mlssal of complaint questlonlng va- 
lidlty of zoning ordinance amendment 
was considered as on certiorari, and 
Jurisdiction of trial court emd regu- 
larity of its proceedings were not 
questioned, ita order would have to be 
affirmed. 
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is subject to reversal where it is erroneoiis,^'^ as 
where one of the conclusions of the lower court as 
to the validity of a zoning bylaw as applied to a 
particular parcel is inconsistent with the basic facts 
appearing in the decision.28 As in civil cases gen- 
erally, the reviewing court may, in a proper case, 
remand the cause to the lower court with direc- 
tions^S as to the form of a decree to be entered be- 
low,^® or for further proceedings.^i In a proper 
case the procceding may be remanded to the zoning 

body for further proceedings.^2 

Where the decree or order appealed from is not 
in the proper form, the appellate court may amend 
it.^3 So, where the appellate court is unable to de- 
termine from a resolution of the zoning board 
whether the board made a particular finding, the 
court will amend the order of the lower court by 
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adding a provision thereto that the proceeding be re- 
mitted to the board with instructions that it make 
fact findings to support its determination.®^ 

A finding by the trial court may, in a proper case, 
be corrected,35 but it has been held that a finding 
of the trial court as to what the evidence was on 
which the decision was based is not subject to cor- 
rection.36 A finding of a lower court has been held 
not subject to correction on the basis of tcstimony 
before the lower court which was not established as 
an admitted or undisputed fact37 jn a proper case, 
the appellate court may annui the determination of 
the zoning body, without prejudice to a further ap- 
plication for rclief to that body.^ 8 

Costs, On affirmance of the determination of the 
court below, the appellate court may award costs 
to appellee.2® However, costs ordinarily will not 


Pa.—-Appeal of Lieb, 116 A.2d 860, 179 
Pa.Super. 318. 

(2) Where question at Issue below 
was fairly detaatable, on further re- 
view order of lower court approvingr 
action of aoning board may be re- 
quired to be affirmed. 

Md.—Marino v. City of Baltimore, 
187 A.2d 198, 215 Md. 206. 

27- Maas.—^Lawrence v. Board of 
Appeals of Lynn, 142 N,B.2d 378— 
De vine v. Zoning Bd. of Appeals 
of Lynn, 126 N.E.2d 131, 332 Masa. 
319. 

N.J.—^Raskin v. Town of Morristown, 
121 A.2d 378, 21 N.J. 180. 

N.T.—^Application of Dengeles, 160 
N.r.S.2d 83, 3 A.D.2d 758—Lerner 
V. Toung. 146 N.Y.S.2d 284, 286 
App.Dlv. 1109, appeal denled 148 
N.r.S.2d 460, 1 A.D.2d 776—Appli¬ 
cation of Bosenberg, 144 N.Y.S.2d 
769, 286 App.Div. 1019—Golden City 
Park Corp. v. Board of Standards 
and Appeals of City of New York, 
31 N.Y.S.2d 411, 263 App.Div. 62, 
appeal dismissed 41 N.B.2d 933, 288 
N.Y, 531, affirmed 46 N.B.2d 345, 
289 N.Y. 720, 

ITimo pro tono deoision 
Where petitioner dled prior to date 
court rendered Its decision on appeal 
taken by him and other petitioners, 
decision by court would be entered 
nunc pro tunc as of date it last re- 
cessed, a date prior to such petition¬ 
ers' death. 

N.Y.—Diocese of Rochester v. Plan- 
ning Bd. of Town of Brighton, 136 
N.B.2d 827, 1 N.Y.2d 608, 164 N.Y. 
S.2d 849. 

28. Mass.—^Bamey & Casey Co. v. 
Town of Milton, 87 N.B.2d 9, 324 
Mass. 440. 

29* Del.—^Auditorium, Inc. v. Board 
of Adjustment of Mayor & Council 
of Wilmington, 91 A.2d 628, 8 Terry 
873. 


111.—Strohl V. Maeon County Zoning 
Bd. of Appeals, 104 N.B.2d 612, 411 
111. 669. 

Mo.—^Dart Truck Co. v. Board of Zon¬ 
ing Adjustment of Kansas City, 
App., 299 S.W.2d 881. 

30. Mass.—Lawrence v. Board of 
Appeals of Lynn, 142 N.E.2d 378— 
Spaulding v. Board of Appeals of 
Lelcester, 138 N.B.2d 367, 334 Mass. 
688—^Atherton v. Board of Appeals 
of Town of Bourne, 136 N.B.2d 201, 
334 Mass. 451—^Blackman v. Board 
of Appeals of Barnstable, 136 N.B. 
2d 198, 334 Mass. 446. 

31. Del.—^Auditorium, Inc. v. Board 
of Adjustment of Mayor & Coun¬ 
cil of Wilmington, 91 A.2d 628, 8 
Terry 373. 

111.—Strohl V. Maeon County Zojaing 
Bd. of Appeals, 104 N.B.2d 612, 411 
111. 559. 

Md.—^Temmink v. Board of Zoning 
Appeals of Baltimore County, 109 
A.2d 85, 206 Md. 489—Oursler v. 
Board of Zoning Appeals of Balti¬ 
more County, 104 A.2d 568, 204 Md. 
397. 

N.J.—Wharton Sand & Stone Co. v. 
Montville Tp., 120 A2d 868, 39 N.J. 
Super. 278—^Tice v. Borough of 
Woodcliff Lake, Bergen County, 78 
A.2d 825, 12 N.J.Super. 20. 

Qlrliig of proper notice 
Where clty was not given proper 
notice of appeal to lower court, ap¬ 
peal would not be dismissed, but case 
would be remanded so that proper 
notice could be given. 

Vt.—^Appeal of Maurice, 90 A.2d 440, 
117 Vt. 264. 

32. N.Y.—Syosset Holding Corp. v. 
Schlimm, 164 N.Y.S.2d 890, 4 A.D. 
2d 766. 

33. Mass.—^Daniel Webster Imp. 
Ass’n V. Board of Appeals of Town 
of Marshdeld, 107 N.B.2d 314, 329 
Mass. 159. 


N.Y.—Claremont Gardens, Inc. v. 
Barker, 126 N.Y.S.2d 640. 282 App. 
Dlv. 1069. 

34. N.Y.—Bach v. Board of Zoning 
& Appeals of Town of North Hemp- 
stead, 124 N.Y.S.2d 744, 282 App. 
Div. 879. 

35. Conn.—^Levine v. Zoning Board 
of Appeals of Meriden, 198 A 173, 
124 Conn. 53. 

Deoisloa eqnlvaleat to flnding 

Judge's holding that denial and 
dismissal by board of appeal of ap- 
plication for bullding permit, were 
within jurisdlction of board and that 
therefore its decision should not be 
“annulled," amounted only to finding 
that its decision did not exceed its 
authority, and, to dispose of merits. 
words "and that no modification of it 
is required" would be added after 
Word "annulled.*' 

Mass.—Olson v. Zoning Bd. of Ap¬ 
peal of Attleboro, 84 N.B.2d 644, 
324 Mass. 67, 7 A.L.R.2d 691. 

36. Conn.—Grady v. Kata, 1 A.2d 
137, 124 Conn. 526. 

37. Conn.—Chouinard v. Zoning 

Commisslon of Town of East Hart¬ 
ford, 97 A.2d 662, 139 Conn. 728. 

38. N.Y.—Bayley v. Adama, 105 N.Y. 
S.2d 652, 278 App.Dlv. 962, affirmed 
106 N.E.2d 67, 303 N.Y. 967—Done- 
gan v. Griffin, 61 N.Y.S.2d 669, 270 
App.Dlv. 937. 

Bemand to board 

N.Y.—^Application of American Semi- 
nary of Bible, 112 N.Y.S,2d 904, 280 
App.Dlv. 792—Application of Ais- 
loif, 94 N.Y.S.2d 226, 276 App.Dlv. 
907. 

39. Mich.—^Hammond v. Kephart, 60 
N.W.2d 156, 331 Mich. 553—Long 
V. City of Hlghland Park, 45 N.IV. 
2d 10, 329 Mich. 146. 

Costs on dismissal of procceding for 
further review »ee supra S 383. 
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be allowed in the appellate court where the con- 
struction of a zoning ordinance,^® or the public in- 
terest,^! is involved. 

Proceedings after 'remand, After a cause has 


ZONING §§ 389-390 

I been remanded to the lower court for further pro¬ 
ceedings, a party may amend his pleading in the 
lower court to present the issues which are to be 
' ruled on.42 


X. ENPOROEMENT OP ZONING REGXJLATIONS; OFFENSES AND PENALTIES 

A. IN GENERAL 


§ 390. General Principies 

A municipality may, and Is under a duty to, institute 
any appropriate action to enforce zoning regulations and 
prevent violations thereof; and it is not estopped by 
fallure to enforce the regulations in the past. A prop* 
erty owner may, in certain circumstances, have the rfght 
to take steps to enforce a zoning regulation. 

In gencral, under zoning statutos, a municipality 
is authorized to institute any appropriate action to 
enforce zoning regulations and prevent violations 
thercof,^^ generally by a suit for injunction, as dis- 
cussed infra § 394, or by actions and prosecutions 
for fines or other penalties for such violations, as 
discussed infra § 417. Indeed, it is the duty of the 
municipality or the proper officials to enforce its 
zoning regulations,^^ and proceedings in the na¬ 
ture of mandamus may be brought to compel the 
performance of this duty, as discussed infra § 391. 

Estoppcl to cnforce ordUtance- A municipality 
caiinot be estopped to enforce a zoning regulation 
against a violator by the conduct of its officials in 
encouraging or permitting such violator or others to 
violate the ordinance in the past, since in the en- 
forcement of a zoning ordinance, bylaw, regula¬ 


tion, or restriction a municipality or other govern- 
mental subdivision acts in its governmental capacity 
as distinguished from its proprietary capacity, so 
that the doctrine of estoppel cannot be applied 
against it^® 

The effect on the validity of zoning laws of a 
failure to enforce them is discussed supra § 44. 

Right of property owners io enforce regulations. 
While the rights of a property owner may, in.cer¬ 
tain circumstances, include the right to take steps to 
enforce a zoning regulation,^^ this right is not a 
private right, but exists only by virtue of statute 
and the zoning laws do not permit a proprietor who 
is not protected in his own zone to appropriate to 
himself the protection accorded to others in a more 
protected zone.^® 

Review of zoning orders enjoining violations. 
Rules governing proceedings for judicial review of 
administrative proceedings generally have been ap¬ 
plied to proceedings for the judicial review of or¬ 
ders of zoning authorities purporting to enjoin a 
violation of a zoning regulation.50 


40. Mich.—Boissonneault v. Saginaw 
County Agr. Soc., 47 N.W.2d 53, 330 
Mich. 143. 

41. Mich.—Vlum Hollow Colf and 
Country Club v. Southllold Tp„ 67 
N.W.2d 122, 341 Mich. 84—Mooney 
V. Villagc of Orchard Lakc, 03 N.W. 
2d 308, 333 Mich. 380. 

4St. N.J.—Tlce V. Borough of Wood- 
clifC Ijakft, Bergen County, 78 A.2d 
825, 12 N.J.Super. 20. 

43. Ala.—^Rose v, City of Andalusia, 
31 So.2d 66, 249 Ala. 536. 

111.—Druock V. Peterson, 91 N.E.2d 
124, 340 I11.APP. 164. 

44. N.H.—Carrick v- Langtry, 108 A. 
2d 646, 99 N.H. 251. 

Fow«r to rezoiLa arca aa Immatezlal 

Fact that clty might have rezoned 
area whore alloged violation of zon¬ 
ing ordinance occurred does not al¬ 
ter its ohligation to enforce existing 
regulations. 

Mo.—Kansas City v. Wlihoit, App., 
237 S.W.2d 919. 

45 . Kan.—Lrelgh v. City of Wichita, 
83 P.2d 644, 148 Kan. 607, 119 A.L. 
R. 1503. 


Mo.—^Kansas City v. Wilhoit, App„ 
237 S.W.2d 919. 

N.C.—City of Raleigh v. Pisher, 61 
S.E.2d 897, 232 N.C. 629. 

"The fallure to enforce the ordi¬ 
nance in the past cannot be made the 
basis for its continued dlsregard." 
N.J.—Murray v. Borough of Avon-by- 
the-Sea, 58 A.2d 228, 230, 137 N.J. 
Law 106. 

Xnowledge of Intended violation. 

Knowledge on part of City ofhcial 
that defendant intends to violate zon¬ 
ing restriction will not estop clty 
to enforce law. 

Ohto.—City of Cleveland Heights v. 

Gowc, App., 97 N.E.2d 226. 

45. Mo.—^Adams v. Board of Zoning 
Adjustment of Kansas City, App., 
241 S.W.2d 35. 

N.C.—City of Raleigh v. Pisher, 61 
S.E,2d 897. 232 N.C. 629. 

Tex.—Edge v. City of Bellaire, Civ. 
App., 200 S.W.2d 224, error refused. 

47. Mass.—Circle Lounge & Grille 
V. Board of Appeal of Boston, 86 
N.E.2d 920, 324 Mass. 427. 

48. Mass.^—Circle Lounge Sc Grille 
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V. Board of Appeal of Boston, 
supra. 

48. Mass.—Circle Lounge & Grille 
V. Board of Appeal of Boston, 
supra. 

50. Xn. whose nama petition. for re¬ 
view hronglit 

Where title and body of petition 
in proceeding to review determina- 
tion of town zoning board of appeal», 
which was rendered on appeal by 
owners of a development from a 
cease and desist order of zoning in¬ 
spector of town directing Ihem per- 
mancntly to discontinue certain al- 
legcd unlawful use of premlscs, 
clGfirly indlcated petition was by 
corporate owners, and it was ciear 
that officer and stockholder of cor¬ 
porate owners who signed petition 
presented petition on behalf of cor¬ 
porate owners, alleged Irregularity 
that petition was not made by an ag- 
grieved person could be dlsregarded, 
but petition would be amended by 
court to state that it was made and 
signed by corporate owners. 

N.T.—^Lake Mohopac Heights, Inc. 
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§ 391 ZONING 

§ 391. Proceedings to Compel Enforcement; 
Mandamus 

The duty of a municipallty and its offlclals to en- 
force Ita zoning regulatione may, in a proper case, be en- 
forced by a proceeding in the nature of mandamus or by 
other remedies provided by statute. 

The duty of a municipalily and its of&cials to en- 
force its zoning regulations, discussed supra § 390, 
may, in a proper case, be enforced by a proceeding 
in the nature of mandamus against the officials,®! 
or by other remedies, where provided by statute.62 

Mandamus will lie where the applicant is ag- 
grieved by the failure to enforce the lawj^s but 
it has been held that officials may not be compelled 
to enforce a penalty provision of a zoning ordinance 
in the absence of a statute imposing a duty of en- 
forcement and liability for failure to enforce,®^ 
espedally where a permit was granted at a time 
when the ordinance was not in force.55 Where in 
the exercise of quasi-judicial or discretionary pow- 
er officials permit a nonconforming or accessory 
use, the decision may not be reversed in a proceed¬ 
ing seeking mandamus to compel enforcement of 
the zoning law,®® unless an abuse of discretion is 
shown.®*^ 


It has been held that mandamus will not issue to 
compel officials to stop construction undertaken un¬ 
der a permit issued by them.58 

Existence of other remedies on right to manda¬ 
mus. The existence of statutory remedies to re- 
view actions of zoning authorities and for enforce¬ 
ment of zoning laws and regulations by proceed¬ 
ings by taxpayers against violators of zoning laws 
when officials fail to act has been held not to pre- 
vent the maintenance of mandamus to compel of¬ 
ficials to seek the removal of violations of a zoning 
ordinance but it has been held that mandamus 
does not lie to compel municipal authorities to en¬ 
force a zoning ordinance where the applicant has 
an adequate remedy by injunction against the per- 
sons alleged to be violating the ordinance,®^ or by 
an administrative appeal from the refusal of an 
official to enforce the ordinance.®^ 

Procedure in mandamus proceedings. Rules gov- 
erning proceedings in mandamus generally, dis¬ 
cussed in Mandamus §§ 240-381, have, where ap- 
propriate, been applied in mandamus proceedings to 
compel Ihe enforcement of zoning regulations.6^ 
A statute providing that a proceeding which affects 


V. Zoning Bd. of Appeals of Town 
of Carmel, 119 N.Y.S.Sd 809. 
Bnrden of proof 

In proceedings in which bullding 
owners had appeal ed a cease and de- 
slst order by commissioner of build- 
ings and inapections, bnrden of prov- 
ing, by competent and substantial 
evldence, the existence of a lawful 
nonconforming use rested on owners. 
Mo.—Bartholomew v. Board of Zon¬ 
ing Adjustment, App., 307 S.W.2d 
730. 

61. Idaho.—^Moerder v. City of Mos- 
cow, 263 P.2d 993. 74 Idaho 410. 
Mass.—^Atherton v. Selectmen of 
Bourne, 149 N.B.2d 232—Colabufalo 
V. Public Bldgs. ComT of Newton, 
127 N.B.2d 564. 332 Mass. 748— 
Whlttemore v. Town Clerk of Pal- 
mouth. 12 K.E.2d 187. 299 Mass. 64 
—Siegemund v. Bullding Com’r of 
City of Boston, 156 N.B. 852, 259 
Mass. 329. 

N.J.—^Thomton v. Vlllage of Bidge- 
wood, 111 A.2d 899, 17 N.J. 499. 

Murray ▼. Borough of Avon-by- 
the-Sea, 58 A.2d 228, 137 N.J.Law 
106. 

BisoretloB. of oouxt 
Where use of property was vlola- 
tive of zoning ordinance and no 
reason appeared why mandamus 
should not issue commanding en¬ 
forcement of the ordinance, conten- 
tion that as matter of discretion the 
writ of mandamus should not issue 
was without merit. 

Mass.—Colabufalo ▼. Public Bldgs. 


ComT of Newton, 127 N.B.2d 564, 
332 Mass. 748. 

Blsoretion of ini^eotor 
Where the determination of an in¬ 
spector of buildlngs that the use of 
property was a permissible noncon¬ 
forming use was an exercise of dis¬ 
cretion, It could not be reviewed or 
overturned on mandamus. 

N.H.—Carrick v. Langtry, 108 A.2d 
646, 99 N.H. 251. 

52. N.H.—Carrick v. Langtry, supra 
Statutory proceedinga heUL eacoloslv» 
N.H.—Carrick v. Langtry, supra 
N.Y.—Isen Contracting Corp. v. Town 

Bd. of Town of Oyster Bay, 107 
N.Y.S.2d 708, 279 App.Div. 607. 

53. Mass.—Sunderland v. Bullding 
Inspector of North Andover, 105 N. 
E.2d 471, 328 Mass. 638—Siegemund 
V. Bullding ComT of City of Bos¬ 
ton, 156 N.E. 852, 259 Mass. 329— 
Wood V. Building ComT of City of 
Boston, 152 N.E. 63, 256 Mass. 238. 

64 . N.J.—Kilburg v. Township Com- 
mittee of Hillside Tp., 82 A.2d 499, 
14 N.J.Super. 533—Giordano v. City 
Comraission of City of Newark, 78 
A.2d 817, 11 N.J.Super. 276. 

65. N.J.—^Borshesky v. Board of 
Works of City of Bllzabeth, 150 A. 
237, 8 N.J.MiSC. 386. 

56 . CaLApp.—^Blankenship v. Mich- 
alskl, 318 P.2d 727, 155 CA..2d 672. 

N.H.—Carrick v. Langtry, 108 A.2d 
546, 99 N.H. 251. 

57. N.H.—Carrick v, Langtry, supra. 
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5a IU.—^Board of Ed. of School Dlst 
85^ V. Idle Motors, 90 N.E.2d 121, 
339 IlLApp. 350. 

59. N.Y.—^Isen Contracting Corp. v. 
Town Bd. of Town of Oyster Bay, 
107 N.Y.S.2d 708, 279 App.Div. 607. 

60. N.Y.—In re Dunphy, 138 N.Y.S. 
2d 561. 

61- N.H.—Carrick v. Langtry, 108 A. 
2d 546, 99 N.H. 251. 

Absence of appealable **order or de- 
dslon” 

Where only building permit was is¬ 
sued by board of selectmen before 
office of building inspector was cre- 
ated and before he assumed office, 
and only act which building inspector 
performed after passage of zoning 
amendment reclassifying land was 
removal of stop order which had 
theretofore restrained construction 
Work on the land, there was no “order 
or decision” from which aggrieved 
landowners could appeal, and it was 
therefore their right to bring petition 
for writ of mandamus requiring 
board of appeals and building in¬ 
spector to enforce zoning bylaw as it 
stood before amendment. 

Mass.—^Atherton v. Selectmen of 
Bourne, 149 N.E.2d 232. 

62. N.Y.—In re Dunphy, 138 N.Y.S. 
2d 561. 

Bnrden of proof 

Applicant for mandamus has bur- 
den of demonstrating necessity and 
proprlety of Its use. 

N.Y.—In re Dunphy, supra. 
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the title to real property shall not have any effect 
except against the parties thereto and persons hav- 
ing actual notice thereof until a memorandum is re- 
corded does not apply to a proceeding for mandamus 
to compel enforcement of a zoning 

Judgment The judgment granting mandamus 
and commanding the public officials to enforce the 
provisions of the zoning ordinance must be directed 
to the issue on which the case was tried,®^ and must 
be sufficiently specific to put an end to the viola- 
tive use.®5 The judgment should not be too broad,®® 
and it need not pass on, or spell out, permissible 
uses which appear never to have been exercised and 
may never be exercised.®^ 

Review. On review of a proceeding in manda¬ 
mus to compel a public official to enforce a zoning 
regulation, the reviewing court is guided by princi¬ 
pies appligable on review generally.®^ On an ap- 
peal by some parties from an order directing a town 
board and others to remove certaiii alleged vari- 
ances and violations of zoning ordinances, the or¬ 
der, in so far as the board is affected, will not be 
disturbed, where the board did not join in the ap- 
peal.®^ 

§ 392- -Joinder o{ Zoning Violator 

Th6 property owner vrolating the zoning regulation 
may be Jofned ae a party In the mandamus proceeding to 
compel enforcement, and where so Joined he is bound by 
the Judgment, and may be subject to contempt for fallure 
to obey it. 

In a proper case the property owner violating 
the zoning regulation may be Joined as a party in 
the mandamus proceeding to compel enforcement, 
as the real party respondent and, where hc is 
so joined, he will be bound by the judgment and may 


ZONING §§ 391-^93 

be subject to contempt for failure to obey it*^! 

It is no defense to the proceeding to adjudge the 
respondent in contempt that the zoning body had 
granted a "variance” extending the time within 
which he must comply with the mandamus judg- 
ment,72 since the zoning authorities cannot deter¬ 
mina, in the guise of an exercise of the power to 
grant a variance, when defendant should comply 
with the judgment requiring compliance with the 

zoning ordinance.^3 

§ 393. Declaratory Relief 

In some Jurisdictions a vlolation of a zoning ordinance 
may be remediable by way of an action for declaratory 
relief. 

In some jurisdictions a violation of a zoning ordi¬ 
nance may be remediable by way of an action for 
declaratory relief,notwithstanding other remedies 
therefor are available,*^® at least where the statute 
provides that the remedy provided by way of de¬ 
claratory relief is cumulative.*^® 

Under such statutes, a zoning ordinance or regu¬ 
lation providing a remedy for its violation does not 
provide an exclusive remedy, so as to preclude the 
bringing of an action for declaratory relief nor 
is resort to an action for a declaratory judgment im- 
proper on the ground that plaintiff should have re- 
sorted to mandamus to compel the enforcement of 
the ordinance by the proper authorities.^® On the 
other hand, it has been held that a declaratory judg¬ 
ment will not be granted delineating the extent of 
operation which will be permitted on the part of 
defendant under a zoning ordinance.*^® 

In any event, before a court may deny declaratory 
relief on the ground that other remedies exist, it 


63. Mass.—Sinj^emund v. BuildinK 
Com'rfl of City of Boston, 160 N.E. 
795, 263 Mass. 212. 

64. Mass.—Colabufalo v. Public 

Bldg.s. Coxn’r of Newton, 127 N.E. 
2d 564, 332 Mass. 748. 

65. Mass.—Colabufalo v. Public 

Bldgs. Com'r of Newton, supra. 

66. Mass.—Colabufalo v. Public 

Bldgs. Com*r of Newton, supra. 

67. Mass.—Colabufalo v. Public 

Bldffs. Com'r of Newton, supra. 

68. Mass.—Colabufalo v. Public 

Bldgs. Com*r of Newton, supra. 

Tl&dlng-s 

Flnding of trlal court, In action to 
compel public bultdings commisslon- 
er to enforce zoning ordinance, that 
use of property in violation of zoning 
ordinance was not a nonconforming 
use which antedated adoption of ordi¬ 
nance was not plainly wrong, and 
would be upheld on appeal. 


Mass.—Colabufalo v. Public Bldgs. 

OomV of Newton, supra. 
PeteOTninattoa. 

Where trial court had granted peti- 
tlon for writ of mandamus against 
inspector of bulldings to compel him 
to remove alleged zoning violations 
but action of trlal court was over- 
turned by reviewing court because 
mandamus would not lie, reviewing 
court would express no opinlon as to 
accuracy of inspectores determina- 
tion. 

N.H.—Carrick v. Xiangtry, 108 A.2d 
546, 99 N.H. 251. 

69. N.T.—^Isen Contracting Corp. v. 
Town Bd. of Town of Oyster Bay, 
107 N.T.S.2d 708. 279 App.Div. 607. 

1 70. Mass.—Colabufalo v. Public 
Bulldings Com^r of Newton, 143 
N.E.2d 477. 

71. Mass.—Colabufalo v. Public 
Bulldings Com’r of Newton, supra. 
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72. Mass.—Colabufalo v. Public 
Bulldings Com'r of Newton, supra. 

73. Mass.—Colabufalo v. Public 
Bulldings Com^r of Newton, supra. 

74. Cal.—Jones v. Robertson, 180 P. 
2d 929, 79 C.A.2d 813. 

75. CaL—^Jones v. Robertson, supra. 

76. Cal.—Jones v. Robertson, supra. 

77. Cal.—Jones v. Robertson, supra. 

78. Cal.—Jones v. Robertson, supra. 

79. N.J.—^Borough of Rockleigh. 
Bergen County v. Astral Industries, 
102 A.2d 84, 29 N.J.Super. 164. 

Beason. for mle 

Declaratory Judgments Act does 
not justlfy any such excurslon into 
future. 

N.J.—^Borough of Rockleigh, Bergen 
County V. Astral Industries, supra. 
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must clearly appear that the asserted alternative i speedy and adequate or as well suited to plaintiff^s 
remedies are available to plaintiff and that they are 1 needs as declaratory relief.®® 

B. INJUNCTIONS AGAINST VIOLATIONS 

act zoning ordinances or bylaws and also authorize 
an injunction to restrain violations of such ordi¬ 
nances or bylaws and, under a constitutional pro- 
vision authorizing municipalities to enforce police, 
sanitary, and other regulations, a municipality may 
maintain a suit for an injunction to prevent or re¬ 
strain the violation of a zoning ordinance.*^ 

On the other hand, an injunction will be denied 
where facts justifying the issuance of an injunc¬ 
tion do not appear; 86 and the legality of the zon- 


§ 394. In General 

The violation of zoning regulations may In a proper 
case be enjolned, particularly under statutos or constltu- 
tional provisions to that effect. 

The violation of zoning regulations may in a 
proper case be enjoined,®! even though an injunc¬ 
tion is not specifically permitted or authorized by 
the ordinance.88 Certainly, the violation of a zon¬ 
ing regulation may be enjoined under various stat- 
utes which confer on municipalities power to en- 


80. Cal.—Jones v. Kobertson, 180 P. 
2d 929, 79 C.A.2d 813. 

81. Ala.—Rose v. City of AndaJusla, 
31 So.2d 66. 249 Ala. 333. 

Cal.—Cooper v. Los Angeles County, 
170 P.2d 49, 76 C.A.2d 76—Smith 
V. Colllson, 6 P.2d 277. 119 C.A. 180 
—Sapiro v. Prisbie, 270 P. 280, 93 
C.A. 299. 

Fla.—^Larkin v. Tsavaris, 85 So.2d 
731. 

Ga.—^Morris v. Lunsford, 167 S.E. 297, 
176 Ga. 49. 

Idako.—^Boise City v. Better Homes, 
243 P.2d 303, 72 Idaho 441. 

ni.— Braden v. Much, 87 N.B.2d 620, 
403 111. 507. 

Ind.—^Pidelity Trust Co. v. Bowling, 
68 N.B.2d 789, 224 Ind. 467. 

lowa.—^Boardman v. Davis, 3 N.W.2d 
608, 231 lowa 1227. 

Ky.—^Kaelin v. City of Indian Hilis, 
286 S.W.2d 898. 

La.—City of New Orleans v. Liberty 
Shop, 101 So. 799, 157 l^a. 26, 40 
A.L,R. 1136. 

Me.—Inhabitants of York Harbor 
Village Corporation v. Libby, 140 
A. 382, 126 Me. 537. 

Micb.—^Portage Tp. v. Pull Salvation 
Union, 29 N.W.2d 297, 318 Mlch. 
693, appeal dismissed 68 S.Ct. 735, 
333 U.S. 851, 92 L.Bd. 1133, rehear- 
ing denied 68 S.Ct. 1336, 334 U.S. 
830, 92 L.Ed. 1757. 

Mo.—^Fleming v. Moore Bros. Realty 
Co., 261 S.W.2d 8, 363 Mo. 306— 
City of St Louls v. Friedman, 216 
S.W.2d 476, 368 Mo. 681—Evans v. 
Roth, 201 S,W.2d 367, 356 Mo. 237. 

N.H.—City of Keone v. Parenteau, 112 
A.2d 667, 99 N.H, 416. 

N.J.—Morris v. Borough of Haledon, 
90 A,2d 113, 20 N.J.Super. 433, re- 
versed on other grounds 93 A.2d 
781. 24 N.J.Super. 171. 

N.T.—^Marcus v. Village of Mamaro- 
neck, 28 N.B.2d 866, 283 N.T. 325. 

Kaltenbach v. Benisch, 299 N.Y. 
S. 276, 262 App.Div. 788. 

Town of Raxnapo v. Bockar, 273 
N.Y.S. 462, 151 Mlsc. 613—Rice v. 
Van Vranken, 229 N.Y.S. 82, 132 


Mlsc. 82, afflrmed 232 N.Y.S. 606, 
226 App.Div. 179, afflrmed 176 N.B. 
304, 256 N.Y. 641. 

Village of Old Westbury v. Hob- 
lin, 141 N.Y.S.2d 186. 

N.C.—City of Raleigh v. Morand, 100 
S.E.2d 870, 247 N.C. 363. 

Ohio.—^Howell v. Cooper, 168 N.E. 
767, 33 Ohio App. 287. 

Eskridge v. City of Sandusky, 
Com.Pl., 136 N.B.2d 466. 

Pa.—^Lower Merion Tp. v. 34 Derwen 
Road, 80 A.2d 797, 367 Pa. 265. 

Spring Tp. v. Heiser, Com.Pl., 44 
Berks Co. 161, 44 Mun.L.R. 137 ex- 
ceptlons dismissed 47 Berks Co. 105 
—^Buckingham Tp. v. Schmalz, Com. 
Pl., 6 Bucks Co. 299—Willis v. 
Baldwin, 14 Brie Co. 18—City of 
Wllliamsport v. .Miller, Com.Pl., 4 
LyCorning 35—^Moyerman v. Glanz- 
berg, Com,Pl., 73 Mont.Co. 212— 
Rodgers v. Bennett Bldg. Co., 89 
Plttsb.Leg,J. 359. 

S.C.—^Momeier v.' John McAlister, 
Inc., 27 S.B.2d 504, 203 S.C. 353. 
S.D.—Graves v, Johnson, 63 N.W.2d 
341, 76 S.D. 261. 

Tenn.—City of Knoxville v. Peters, 
191 S,W.2d 164, 188 Tenn. 93. 

SquitieB not favozlsg violator 
Where landowner commenced oper- 
ation of piggery after being advised 
of ordinance prohibiting such use and 
after being advised injunction 
against such use would be sought the 
equities did not favor landowner. 

Pa,—^Whitpain Tp. v. Bodine, 94 A.2d 
737, 372 Pa 509. 

82. Ga—Graham v. Phinizy, 61 S.B, 
2d 461, 204 Ga 638. 

83. Ala,—Rose v. City of Andalusia 
31 So.2d 66, 249 Ala. 636. 

Mass.—^Pitman v. City of Medford, 45 
N.B.2d 973, 312 Mass. 618—Town 
of Lexington v. Govenar, 3 N,E.2d 
19, 296 Mass. 31. 

N.J.—^Mayor & Council of Borough of 
Alpine v. Brewster, 80 A.2d 297, 7 
N.J. 42. 

Yanow v, Seven Oaks Park, 83 
A.2d 28, 16 N.J.Super. 73. 

1238 


N.C.—^Bllzabeth City v. Aydlett, 166 
S.B. 163 (ftrst case), 200 N.C. 68, 
followed in 156 S.B. 163 (second 
case). 200 N.C. 796. 

Tex.—Hili V. City of Castle Hilis, 
Civ.App., 282 S.W.2d 891, error re- 
fused—City of Dallas v. Rosenthal, 
Civ.App., 239 S.W.2d 686, refused 
no reversible error. 

Purpose of statute 
Statute empowering local govern- 
ing board to prevent unlawful struc- 
tures in violation of zoning statute 
or ordinance and to correct or abate 
such violation is intended to render 
the injunctive process available to 
the local authority for the enforce- 
ment of a statutory zoning policy and 
local regulations made under the 
statute, and not to punish criminal 
offenses as such, and the process of 
injunction is invoked in aid of the 
zoning powet and not to enforce the 
law’s penalties for a crime. 

N.J.—^Mayor & Council of Brewster, 
80 A.2d 297, 7 N.J. 42. 

ZTo private right 

A town seeking an Injunction to 
prevent violation of Its zoning by- 
law is not asserting any private right 
but is merely seeking compliance 
with its local regulations adopted in 
furtherance of public Interest. 

Mass.—^Town of Saugus v. B. Perini 
& Sons, 26 N.B.2d 1, 306 Mass. 403. 
Suit by township of first dass 
Pa.—Township of Haverford v. Bru- 
no, 29 Del.Co. 307. 31 Mun.L.R. 152. 

84. Cal.—City of Stockton v. Frisbie 
& Latta, 270 P. 270, 03 C.A. 277. 

Ordinance not presoriblng penalty 
Cal,—City of Stockton v, Frisbie & 
Latta, supra. 

85. 111.—Hurt V. Hejhal, 260 ULApp. 

221 . 

Mass.—^Building Com*r of Medford v. 
McGrath, 46 N.E.2d 266, 312 Mass. 
461. 

N.J.—^Dolan v. De Capua, 109 A.2d 
615, 16 N.J, 599. 

Srager v. Mintz, 158 A. 471, 109 
N.J.Bq. 544. 
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ing law must be established before a violation there- 
of will be enjoined.8® Thus, an injunction will be 
denied where it appears that the statute authorizing 
the suit for injunction is inapplicable,^^ or the zon- 
ing ordinance is unreasonableSS or was not duly 
adopted in conformity with the provisions of the 
govcrning statute.^9 

In dctermining whether an injunction should is- 
sue against violations or threatened violations of 
zoning laws, the facts to be considered are the facts 
existing at the time of the final hearing.^® 

Discretion of court. As a general rule, the grant- 
ing or refusal of an injunction to restrain the vio¬ 
lation of a zoning regulation is a matter for the 
discretion of the court but it has been held that 
the court may not refuse an injunction where there 
has been established a violation of the zoning ordi¬ 
nance, the Icgality of which has not been attacked.92 


ZONING § 394 

Nature and form of proceedings. An action to 
enjoin the occupation or use of a building in vio¬ 
lation of a zoning ordinance, to direct the remova! 
of the business, and to restrain its alleged unlawful 
manner of operation, is an action in equity for an 
injunction, and not an action at law for a nui- 
sance,9^ and should be placed on the appropriate 
calendar.®^ 

Jurisdictioni, Zoning authorities do not have ju- 
risdiction to enjoin property owners from violat- 
ing zoning laws, that prerogative belonging to the 
courts.95 Moreover, the action must be brought 
in the court having the jurisdiction of the cause.^® 

Service of process. In the case of an action 
against a nonresident owner of property and his ten- 
ants to enjoin a use of the property which is in 
violation of the zoning regulations, Service of proc- 


N.T.—^Village of Sands Point v. Sanda 
Polnt Counti^y Day School, 14S N.Y. 
S.2d 312. 2 Misc.2d 885. afllrmed 
164 N.Y.S.2d 428, 2 A.D.2d 760. 

Pilling V. Davison, 30 N.Y.S.2d 
97, afflrmed 36 N.Y.S.2d 163, 264 
App.Dlv. 737, appoal denied 36 N. 
Y.S.2d 240, 264 App.Div. 781. 
Ohio.—Brow V. Sherwin-Williams Co., 
App., 109 N.E,2d 864. 

Eskridge v. City of Sandusky, 
Com.Pl,, 136 N.E.2d 465. 

Okl.—Dorris v. Hawk, 292 P,2d 417, 
Pa.—^Phocnixvllle v. Lachman, Com. 
Pl., 6 ChestCo. 146—Borouffh of 
Norwood V. Gri.skill, 36 Del.Co. 122. 
Tex.—Sisk v. Hichards, Clv.App,, 130 
S.W.2d 1076. 

Possibillty of rezonliLfir 
In determlninff whether a particu- 
lar use of property should be cnjolned 
as a violation of a zoninf? regulation, 
the faet that the rezonlng plan could 
be pcrfected in the future is imma- 
terial. 

La.—City of NiiW Orloan.s v. Leeeo, 
63 So.2d 490, 219 La. 650. 

88, N.Y.—Vlllage of Crnnvillo v, 
Krauso, 228 N.Y.S. 204, 131 Misc. 
752. 

87. N.C.—Town of Clinton v. Poss, 
40 S.R.2d 693, 220 N.C. 682. 

88. N.Y.—Cordi.s v. Ilutton Co., 262 
N.Y.S, 639, 140 Misc. 10, afllrmed 
269 N.Y.S. 936 (.sucond case), 241 
App.TMv. 648, afllrmed 195 N.B. 124, 
266 N.Y. 399. 

89. N.Y.—Villrtge of Mlll Neck 
V. Nolan, 182 N.E. 196, 269 N.Y. 696. 

90. N.H.—Stone v. Cray, 200 A, 517, 
80 N.H. 483. 

AmenOment of ordinanoe 
N.H.—Stone v. Cray, supra. 

91. Ha.—City of New Orieans v. 
Lceco, Inc,, 76 So.2d 387, 226 La. 
336. 


Discretion of court as to granting of 
prelimlnary injunction see infra 
§ 412. 

Graat of Injuxietloa held not abuse of 
discretion 

(1) In action between adjoining 
landowners, wherein chancellor found 
that defendants, in violation of zon¬ 
ing laws, converted outbuilding to 
apartment for commercial purposes 
and that they removed wheels from 
house trailer and attached trailer to 
their horne without flrst obtaining 
permlsslon of City, in violation of or- 
dinances, and that such actions 
caused plaintifC's adjoining property 
to deteriorate in value, chancellor did 
not abuse his discretion in enjoining 

such USGS. 

Pia.—Larkin v. Tsavaris, 85 So.2d 
731. 

(2) Where action of board of ad- 
juatment in granting owner of store 
a variation in zoning ordinance in or- 
der to permit him to make improve- 
munts on store was illcgal because 
made only by three members of 
board, but no such permission could 
have been granted by fuH board, be¬ 
cause such variation was not author- 
ized by zoning ordinance, court did 
not err in refusing to refrain from 
enterlng decree for mandatory in¬ 
junction to require owner of store to 
remove Improvements because full 
board mlght act on application of 
owner of store for variation. 

Ala.—^Moore v. Pettus, 71 So.2d 814, 
260 Ala. 616. 

Befusal of injunction held not abuse 
of discretion 

Where trial judge, after careful in- 
VGstigation, found as a fact that de¬ 
fendants had complied substantially 
wlth ali City ordinances pertaining to 
use and operation of their building as 
theater, declsion pormitting defend- 

1239 


ants to use building as theater was 
not abuse of discretion. 

La.—City of New Orloans v. Leeeo, 
Inc., 76 So.2d 387. 226 La. 335. 

92. La.—City of New Orieans v. 
Leeeo, 63 So.2d 490, 219 La. 650. 

93. N.Y.—Stiger v. Village of Hew¬ 
lett Bay Park, 108 N.Y.S*.2d 728, 279 
App.Div. 767. 

94L N.Y.—Stiger v, Village of Hew¬ 
lett Bay Park, supra. 

95. R.I.—^Lamothe v. Zoning Bd. of 
Review of Town of Cumberland, 98 
A,2d 918, 81 R.I. 96. 

Cease and desist oxder by zoning in- 
spector 

Provisions of town zoning ordi- 
najice empowerlng zoning inspector 
to order remedied a condltion found 
to exist in a building, structure, 
place, or premises, in violation of 
town zoning ordinance, and declaring 
violation of order to be a misdemean- 
or, does not authorize zoning inspec¬ 
tor to Issuo a cease and desist order 
dirccting owners of realty to discon- 
tinue alleged unlawful use of prem¬ 
ises. 

N.Y.—Lake Mohopac Heights, Inc. v, 
Zoning Bd. of Appcals of Town of 
Carmel, 110 N.Y.S. 2d 809. 

96. Idaho.—Boise City v. Better 
Homes, 243 P.2d 303, 72 Idaho 441. 

Court held to have juxisdicUoiL 
Under statutes authorizing a clty 
to maintain action to enjoin construc- 
tion of a building in violation of any 
City ordinance, county court had ju¬ 
risdiction of action by city to enjoin 
construction of a building allegedly 
in violation of zoning ordinance pro- 
hlbiting erection of more than one 
main building on a single lot and de- 
flning an accessory building as one 
subordinate to the main building and 
used for a purpose incidental to per- 
mitted use of main building. 



§§ 394-396 ZONING 

ess on the tenants may be suflSicient to sustain the 
action,®^ 

§ 395. Availability of Other Remedies 

An Injunction against a zoning violation will ordl- 
narily be granted when, and oniy when, there fa no other 
adequate remedy. 

An injunction against a violation of a zoning 
ordinance will ordinarily be granted where there is 
no other adequate remedy for enforcement of the 
regulation.98 On the other hand, there is generally 
no right to an injunction if there is another ade¬ 
quate remedy available,^^ although it has been held 
that an action to enjoin a county from erecting 
buildings in violation of a zoning ordinance is not 
improper merely because other remedies might have 
been available to plaintiffs.l 

§ 396. - Criminal Proaecutions 

The fact that a zoning violation Ia also a pena! offense 
does not ordinarily preclude an Injunction, slnce the crim¬ 
ina! penalty is generaily not considered as an adequate 
remedy. 

The fact that the violation of a zoning law is, at 
the same time, a violation of a criminal or penal 
provision of a statute or ordinance does not ordi¬ 
narily take away the authority of a court of civil 
jurisdiction to prevent or terminate the violation,2 
or preclude the obtaining of an injunction against 
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such violation,^ since the criminal penalty is gen¬ 
erally not considered an adequate remedyA Under 
this view, where a zoning ordinance provides that 
a violation shall constitute a criminal offense, two 
courses are open to the municpality, which are not 
mutually antagonistic; a prosecution may lie for 
the violation, and an injunction may issue to pre¬ 
vent further violations.^ The fact that criminal 
proceedings were pending against the city ofiiciais 
does not deprive the court of jurisdiction to enjoin 
the violation of a zoning ordinance.® 

On the other hand, it has been held by some au- 
thorities that equity will not interfere by injunction 
to restrain the violation of a zoning law, which vio¬ 
lation is made a penal offense, punishable by fine,"^ 
at least where such violation does not threaten in- 
jury to the property of a person in the vicinity;® 
and this is true regardless of whether the injunc¬ 
tion is sought by a private party or the municipality 
or govemmental entity.® Where the remedy by 
prosecution for violations of a zoning law or ordi¬ 
nance is adequate, it has been held that a violation 
will not be restrained.i® 

In any event, where the statute or ordinance con- 
tains no provision for a penalty for a violation 
thereof, injunction is a proper remedy to prevent 
substantial public injury.^i 


Wis.—City of Lake Mills v. VeldJbui- 
zen, 56 N.W.2d 491, 263 Wis. 49. 

97. Tenants as «^zlnolpal defende 
ants” 

In suit to restrain tenants and non- 
resident owner from use of premises 
for multiple dwelling purposes con- 
trary to zoning ordinance and written 
agreement, tenants were 'Principal 
defendants'* within statute providing 
for Service on nonresidents when 
court has acquired jurisdiction of 
subject matter in controversy by 
Service of process on one or more of 
the Principal defendants, so as to 
justify Service of process on such 
nonresident owner partlcularly. In 
view of fact that proceeding to en- 
force a zoning regulation is directed 
prlmarily against the land itself and 
the use thereof and only incidentally 
against the owner. 

Psu—^Lower Merlon Tp. v. 34 Derwen 
Hoad, 66 A.2d 298, 362 Pa. 149. 

98. Mich.—^Portage Tp, v. Full Sal- 
vation Union, 29 N.W.2d 297, 318 
Mich. 693, appeal dismlssed 68 S.Ct 
736, 333 U.S. 851, 92 L,.Bd. 1133, re- 
hearing denied 68 S.Ct. 1336, 334 
U.S, 880, 92 Ii.Bd. 1757. 

Oiher remedy held not to praolnde in- 
jnnotive rellef 

Zoning ordinance and statutes em- 
powering baildlng inspector to en- 


force the ordinance, with provisions 
for appeal, were not a plain, com¬ 
plete, and adequate remedy preclud- 
Ing injtinctive rellef to adjacent prop¬ 
erty owners against use of building 
as an apartment. 

Mo.—Evans v. Roth, 201 S.W.2d 367, 
856 Mo. 237. 

99. Mass.—Boyle ▼. Building In¬ 
spector of Malden, 99 N.E.2d 926, 
827 Mass. 664. 

Pa.—Northrop v, Steinberg, Com.Pl., 
72 Montg.Co. 263. 

1. Cal.--Cooper v. Los Angeles 
County, 170 P.2d 49, 76 C.A.2d 76. 

8. Gfu—Graham v. Phinizy, 61 S.E. 
2d 461, 204 Ga. 638. 

La.—City of New Orleans v. Lafon, 
App., 61 So.2d 270. 

3. Cal,—^Donovan v. City of Santa 
Monica, 199 P.2d 51, 88 C.A.2d 386. 

4. Idaho.—^Boise City v. Better 
Homes, 243 P.2d 303, 72 Idaho 441. 

Mo.—City of St. Liouis v, Friedman, 
216 S.W,2d 475, 358 Mo. 681. 

Tex,—Hili V. City of Castle Hilis, 
Clv.App., 282 S.W.2d 891, error re- 
fused—City of Waco v, Marstaller, 
Civ.App., 271 S.W.2d 722. 

Property right not proteoted by czlm. 
Inal proseontion 

Where violation of statute involves 
property right which would not be 
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adequately protected by criminal 
prosecution, right to injunction vests 
regardless of whether there may also 
be a criminal prosecution. 

La.—City of New Orleans v. Liofon, 
App., 61 So.2d 270. 

5. La.—City of New Orleans v, La¬ 
fon, supra. 

6. Cal.—^Donovan v. Superior Court 
in and for Los Angeles County, 
App., 224 P.2d 911. 

7. Ohio.—City of Canton v. Pedco, 
Inc., 17 Ohio Supp. 219, 33 0.0. 131. 

Pailnre to eaforoe penal lawg 
Fact that oificers whose duty it is 
I to enforce penal laws fail or refuse 
to act does not require an Injunction 
to issue against the criminal act 
Ohio.—City of Canton v. Fedco, Inc., 
supra. 

8. Ohio.—City of Canton v. Fedco, 
Inc., supra. 

9^ Ohio.—City of Canton v. Fedco, 
Inc., supra. 

10. N.J.—Town of Montclalr v. Kip, 
160 A 677, 110 N.J.Eq. 606—Dln- 
kins V. Klp, 160 A. 676, 110 N.J.Eq. 
486—Srager v. Mlntz, 168 A 471, 
109 N.J.Eq. 544. 

11. Cal.—City of Stockton v. Frlsbie 
& Latta, 270 P. 270, 93 OA. 277. 
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§ 397. Particular Subjects of Injunctive Re- 
lief 

Injunction has been held to Ile to restraln the con- 
struction of a structure or the use of premises in vlola- 
tlon of a zoning ordinance^ and to enjoln varlous other 
zoning violations such as vfolatlons of permit restrictions, 
violations by a tenant, and extenslons of nonconforming 
uses; but varlous uses and structures have been held not 
subject to restraint by injunction. 

In accordance with the general rules, discussed 
supra §§ 394-396, an injunction has been held to be 
the propcr remedy to restrain the construction of 
a structure,or the use of a building or property,!^ 
in violation of a zoning ordinance. Thus, an injunc¬ 
tion has been held to lie to enjoin, in residential 
zones, commercial uses,l^ an undertaking busi- 
ness,i5 a business involving the use and movement 
of commercial vehiclcsi® or trailers and tractors,!^ 
and the use of a residence in a family residence 
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zone for the housing of the members of a coopera¬ 
tive association.i8 

On the other hand, various uses and structures 
have, under the particular circumstances, been held 
not subject to restraint by injunction,!^ such as the 
construction of multiple dwellings,20 and the use of 
premises for a public Service or governmental pur- 
poses.2l It has been held that a use of property 
which is not in violation of the zoning ordinance 
cannot be enjoined merely because it substantially 
depreciates the value of nearby property.22 

Violations of permit restrictions. An injunction 
may be granted where a property owner, to whom 
a permit has been issued, fails to use the premises 
in accordance with restrictions contained in the 
permit,23 as where the permit limits the use to 
certain hours of the day.2^ 


Conn.—Town of Darion v. Webb, 162 
A. 690, 115 Conn. 681—Coombs v. 
Larson, 152 A. 297, 112 Conn. 236. 

12 . N.C.—City of Goldsboro v. W. P. 
Rose Builders’ Supply Co., 157 S.E. 
58. 200 N.C. 406—Elizabeth City v. 
Aydlett, 166 S.E. 163, 200 N.C. 68. 

Tex.—Westwood Developmcnt Co. v. 
City of Abllene, Civ.App., 273 S.W. 
2d 652, refused no reversible error 
—Grump V. Porrynmn, Civ.App., 
193 S.W,2d 233, 

Violations of set-baok resmlatlons 
lowa.—Doardman v. Davls, 3 N.W.2d 
608, 231 lowa 1227. 

13. Ga.—Barton v. Hardin, 48 S.E.2d 
882, 204 Go. 108. 

K.V. —City of Loutfivllle v. Koenlg, 162 
S.VV.2d 19, 290 Ky. 562, 140 A.L.R. 
1369. 

MnsH.—City of Newburyport v. Thur- 
low. 84 N.E.2d 450, 324 Mass. 40. 
Pa.—Phillips V. Qrlfflths, 77 A.2d 375, 
366 1'a. 468. 

Orderlng* the rcmoval or demolitlon 
of olfendlng buUdiiif7.s or structures 
as perxnisslblo rollef see infra S 
411. 

Bamoval of loain fvom land in vio¬ 
lation of town zoninfiT bylaw was en- 
Joinod. 

Mn.sa—Town of Lexlngton v. Mon- 
tomy Trust Co., 23 N.E12d 569, 304 
Mass. 283. 

14. Aetivlty held not <fhoina ooonpa- 
tion” 

Md.—Maurer v. Snydcr, 87 A.2d 612, 
199 Md. 651. 

13. Cal.—Sapiro v. Frlsbie, 270 P. 
280, 93 C.A. 299. 

16. Garaga bnsinasi 
Daily movement of commercial ve- 
liicles from Street and aeross lot in 
residential zone to ffarasre building on 
adjoining lot was part of buslnt^ss of 
garaging vehicles, as was use of lot 


for storage of gasoline tanks and a 
parking place, and such uses of lot 
were an Integral and essential part 
of ‘'garage business*’ and could be 
enjoined as nonresldential. 

N.T.—City of Tonkers v. Rentways, 
Inc., 109 N.B.2d 697, 304 N.T. 499. 

17. N.T.—^President and Trustees of 
Village of Ossining v. Meredith, 88 
N.T.S.2d 775, 275 App.Div. 850. 

18. 111.—^Drueek v. Peterson, 91 N.E. 
2d 124, 340 111.APP. 164. 

19. Mich.—Tel-Craft Civic Ass'n v. 
City of Detroit, 60 N.W.2d 294, 337 
Mich. 826. 

20. Area rezoned 

Where city planning commlssion 
had tentatively recommended that 
parcel be zoned for single residence 
purposes only, but petition had been 
ftled with council reQuesting that 
area be differently zoned in order 
that it might be used as site for 
orphans’ horne, and council, givlng 
favorable consideration to petition, 
had given area a classiflcation per- 
mitting nine separate and distinet 
uses, including use as site for multi¬ 
ple dwellings and also as site for 
orphans’ horne, subsequent grantees 
would not be enjoined from con- 
structing multiple dwellings on par¬ 
cel. 

Mich.—Tel-Craft Civic Ass’n v. City 
of Detroit, 60 N.W.2d 294, 837 Mich. 
326. 

Permit lujustlflably withheld 
Where owner of structure which 
was partlally destroyed by flre had 
I the right to rebuild notwithstandlng 
I the exlstence of a zoning ordinance, 
and he was informed by village au- 
thorities that permit required by zon¬ 
ing ordinance for restoratlon of struc¬ 
ture would be refused, his restoratlon 
thereof without permit did not jus- 
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tify injunction requiring removal of ' 
structure. 

N.T.—Incorporated Village of North 
Hornell v. Rauber, 40 N.T.S.2d 938, 
181 Misc. 546. 

21. Ga.—^McCallum v. Bryant, 84 S. 
E.2d 39, 211 Ga. 98. 

TTse for village purposes 
N.T.—^Nehrbas v. Incorporated Vil¬ 
lage of Lloyd Harbor, 152 N.T.S.2d 
28. 1 A.D.2d 1034, afflrmed 140 N.E. 
2d 241, 2 N.T.2d 190, 159 N.T.S.2d 
145. 

22. Tenn.—^Red Acres Imp. Club v. 
Burkhalter, 241 S.W.2d 921, 193 
Tenn. 79. 

Pilling statiou 

Mere fact of depreciatlon or diml- 
nutiou of value, without more, is un- 
avalling as ground for equitable re- 
lief to enjoin operatlon of a filling 
station. 

Ala.—Shell Oil Co. v. Edwards, 81 So. 
2d 535, 263 Ala. 4, certiorari denied 
76 S.Ct. 189, 350 U.S. 885, 100 L.Ed. 
780. 

23. N.J.—^Hrycenko v. Board of Ad- 
Justment of City of Elizabeth, 99 
A.2d 430, 27 N.J.Super. 376. 

24. N.J.—^Hrycenko v. Board of Ad- 
justment of City of Elizabeth, su¬ 
pra. 

Weldlng shop 

Where board of adjustment Issued 
building permit aJlowing owner to 
construet a welding shop, but re- 
stricted owner in his use of shop to 
operations after 7 A. M. and before 6 
P. M., and owner did not object at 
the time of issuance of the permit, 
and owner admitted that he had done 
some Work outside of the stlpulated 
times, the court would restrain owner 
from carrying on weldlng operations, 
including hammering, after 7 P. M. 
N.J.—Hrycenko v, Board of Adjust- 
znent of City of Elizabeth, supra. 
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Time limitations in permit for consfruction. An 
injunction will be granted to restrain the con- 
stniction of a building under a permit, where the 
Work thereon was not undertaken or performed in 
accordance with provisions with respect to the time 

therefor 25 

Tenanfs use of building. A tenant’s use of a 
building in violation of zoning regulations or by- 
laws, with the consent of the landlord, may be en- 
joined,25 particularly where the landlord has the 
right to terminate the tenancy.27 

Nonconforming uses; extensions and replace- 
menis. In the case of property subject to a non¬ 
conforming use, an injunction may be granted 
against the violation of a zoning ordinance by the 
extension of such use.28 So also, where buildings 
are used in a business constituting a nonconform¬ 
ing use, in a zone in which such business would 
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otherwise be prohibited, the court may properly en- 
join the replacement of destroyed buildings in so far 
as the new buildings may involve a size or use other 
than that previously existing.22 On the other hand, 
a use or construction in connection with a noncon¬ 
forming use will not be enjoined where such use or 
construction is not regarded as constituting an en- 
largement or extension of the nonconforming use,30 
or is not such an enlargement or extension as will 
violate the zoning regulation.3l 

§ 398 . -Use or Structure Constituting 

Nuisance 

A use or structure violatfng a zoning regulation will 
be enjoined where it constitutes a nuisance or is regarded 
as a nuisance per se, and in some instances not other¬ 
wise. 

The violation of a zoning regulation will be en¬ 
joined where the use or structure constitutes a 


25. Ga.—Best v. Truitt, 92 S.B.2d 6, 
212 Ga. 296. 

Failuze to besrln ooustrnotlou witliixi. 
siz montlLB 

Where applicant for building* per¬ 
mit did not comply with ordinance 
reauiring construction of property in 
compliance with a permit lawfully 
issued, to have been begrun within 
six months from the effective date of 
the amendment, in that the permit 
was issued on the last day of the six 
months period and no actual con¬ 
struction was begun thereunder until 
later, the applicant was properly en¬ 
joined from erection of the buildinsr 
on the premises involved. 

Ga.—^Best v. Truitt, supra. 

£ate applloatios. for new permit after 
snspensioii. of Work 
Where permit for construction of 
fillingr station provided for expiration 
if Work was suspended for sixty 
days, but building: code provided that 
permittee could apply for new permit 
to recommence work if period of sus- 
pension had not exceeded one year, 
permittee who had suspended con¬ 
struction for more than sixty days 
and who had not made timely appli- 
cation for new permit lost whatever 
rigrhts he had to compel Issuance of 
new permit because of work and la¬ 
bor extended in reliance on original 
permit, and would be enjoined from 
continuing construction or obtaining 
a new permit because of change in 
zoning law maklng fllling station a 
nonconforming use. 

Utah.—^Judkins v. Fronk, 234 P.2d 
849,120 Utah 359. 

26. Food supply busliLess 

Where tenants presumably with 
knowledge and consent of landlord 
used premises in residential districta 
as food supply depot, and carried on 
business therein involving cooking of 
meats, wasbing, packaging, and Proc¬ 


essing of vegetables and other food 
producta for sale at stores remote 
from the premises and also carried 
on manufacture, painting and repair 
of eguipment for the stores, use 
could be enjoined by public building 
commisaioner even if use was no 
more detrimenta! to neighborhood 
than former permissible nonconform¬ 
ing use as a dairy farm. 

Mass.—^Public Bldg. Com’r of Newton 
V. Star Market Co., 84 N.B.2d 629, 
324 Mass. 75. 

27. Mass,—Town of Lexington v. 
Bean, 172 N.E. 867, 272 Mass. 647. 

28. Storage of objects withont pow- 
er of locomotion. 

Where lot in residence zone was 
subject to nonconforming use for 
storage of poles, cables, and pipe, 
storage of trallers and other objects 
without power of locomotion was not 
sufhciently different to authorize is¬ 
suance of an injunction against vio¬ 
lation of zoning ordinance, but stor¬ 
age of motor vehicles, such as a 
freight truck or a bus, was sufflcient- 
ly different to warrant such an in¬ 
junction. 

N.T.—^President and Trustees of Vil- 
lage of Ossining v. Meredith, 73 N. 
T,S.2d 897, 190 Misc. 142. 

29. Fetrolenm busmess 

Whre buildings of company con- 
ductlng business of buying and sell- 
ing various Petroleum products as a 
nonconforming use in a zone in which 
its business would otherwise be pro¬ 
hibited were destroyed by fire, trlal 
court properly enjoined reconstruc- 
tion of any of the buildings other 
than of the size and use of those 
buildings which existed on premises 
when zoning ordinance was enacted, 
in absence of zoning permit from 
bureau of englneering, surveys and 
zoning in accordance with zoning or¬ 
dinance. 


N.Y.—^Driscoll v. Brunner, 64 N.Y.S. 
2d 161, aflOlrmed 63 N.Y.S.2d 644, 270- 
App.Dlv. 1026. 

Pa.—Humphreys v. Stuart Realty 
Corp., 73 A.2d 407, 364 Pa. 616. 

30. Fire protection 

Building of water tank for defend¬ 
ant’s piant was not an extension of a 
nonconforming use under which de¬ 
fendant was permitted to engage in 
certain light industrial work, and 
hence borough was not entitled to in¬ 
junction restralning the use of the 
tank, where the sole purpose of tank 
was to provide adequate fire protec¬ 
tion. 

N.J.—^Borough of Rockleigh, Bergen 
County V. Astral Industries, Inc., 
92 A.2d 861, 23 N.J.Super. 255, re- 
fused 102 A.2d 84, 29 N.J.Super. 
164. 

Changes within purview of discns- 
sion 

Fact that repairs to building were 
more extensive than contemplated 
did not entitle cily to an injunction 
on ground of an enlargement of a 
prior nonconforming use, where 
changes were within purview of ini- 
tial discussion between building in¬ 
spector and property owner and in- 
spections were made by clty in the 
course of the work. 

Tex.—City of Dallas v. Rosenthal, 
C1V.APP.. 239 S.W.2d 636, refused 
no reversible error. 

Convalescent hozne changed to sohool 
fox mental defeotives 
N.Y.—Rogers v. Association Por the 
Help of Retarded Children, 123 N. 
E.2d 806, 308 N.Y. 126. 

31. Two-family house made into 
three-family house 

111.—^Village of Round Lake Park v. 
Dice, 127 N.B.2d 876, 6 IlLApp.2d 
408. 


1242 



101 C.J.S. 

nuisance,32 or such use or structure is, by statute, 
regarded as a nuisance per se;33 and it has been 
held that threatened violation of a zoning ordinance 
will not be enjoined, even at the suit of the munici- 
pality, unless the violation to be restrained will 
constitute a nuisance.^^ 

Where a particular use, such as a garage or filling 
station, is not excludcd from an area by the zoning 
regulations, and a permit therefor is granted, wheth- 
er such use may nevertheless be enjoined on the 
ground that, bccausc of the particular nature of the 
use and the proximity to a residential zone, it will 
constitute a nuisance is governed by principies re- 
lating to the granting of injunctions for nuisances 
gcnerally 35 Thus, where its construction is not a 
violation per se, and whether it will evcntually con¬ 
stitute a violation or a nuisance depends on the man- 
ner in which it is used, the question of violation or 
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nuisance is speculative, and does not warrant the 
intervention by a court of equity by way of in- 
junction.35 

§ 399. Defenses 

Matters which are germane to the cause of action for 
the Injunction and present a legal reason why the plain- 
tiff shouid not succeed therein may constitute good de¬ 
fenses. 

In accordance with general rules, matters which 
are germane to the cause of action for the injunc¬ 
tion and present a legal reason why plaintiff shouid 
not'succeed therein may constitute good defenses,3^ 
except where circumstances are such that defendant 
is precluded from asserting the defense by waiver 
or estoppel.33 The invalidity of the zoning ordi¬ 
nance violated may be a valid defense,‘33 and the 
fact that the zoning authority had reclassified the 


32. Stores 

In action by clty against property 
owner in which it waa contended that 
zoninff ordinance was violated by 
croation of noise and confusion and 
by disturblng pcacc of neiffhbors 
throuffh operation of storea in slngle- 
famlly residence diatrict, evidence 
required conci usi on that use of two 
lots by defendant waa withln ordi¬ 
nance providlng that nonconforming 
use shall not be continued if by rea¬ 
son of noise or otherwisc it shall 
become a nuisance to resldents. 

Fla.—Porkins v. City of Coral Gables, 
57 So.2d 653. 

33. Cal.—People v, Johnson, 277 P. 
2d 45, 129 C.A.2d 1. 

Mich.—Portage Tp. v. FuH Salvatlon 
Union, 20 N.W.2d 207, 318 Mich. 
693, appcal dismissed 68 S.Ot 735, 
333 U.S. 851, 92 UEd, 1133, rehear- 
ing d^nled 68 S.Ct. 1336, 334 U.S. 
830, 92 UEd. 1757. 

34. N.J.— lVIaH.saro v. Cigolinl, 65 A. 
2d 83, 1 N.J.Sup»;r. 484. 

Srngor v, Mintz, 158 A, 471, 109 
KJ.Eq. 544. 

35. Go.—Ruahing v. Thlgpen, 87 S. 
E.2a 180, 200 Ua. 313. 

36. Ala.—Shell Oil Co. v. Edwards, 
81 Sn.2d 535, 263 Ala. 4, certiorari 
d<>nicd 76 S.Ct. 139, 360 U.S. 885, 
100 l..Kd. 780. 

•Ga.—Rushing v. Thigpon, 37 S.E.2d 
180. 200 Ga. 313. 

111.—lioard of Ed. of School Dlst. 
85 V. Idle Motors, 90 N.E.2d 121, 
339 IILApp. 359. 

37. Mo.—City Of St. Louls v. Frled- 
man, 216 S.\V.2d 475, 358 Mo. 681. 

Defenses beld nnayaUable by agree- 
ment 

Defendant, who had acknowledgod 
zoning provislons limlting density of 
population, had entered into an agree- 


ment to comply with such ordinance 
at termination of war emergency sit- 
uation, and had acted thereon to his 
benefit, could not subsequently re¬ 
pudiate his agreement and avail him- 
self of defenses of laches, estoppel, 
and one-year statute of limitatlons in 
action to enjoin violation of zoning 
provisions. 

Colo.—Di Salle v. Giggal, 261 P.2d 
499, 128 Colo. 276. 

Matters held not defenses 

(1) City’s issuance of permit is no 
defense, in action to enjoin construc¬ 
tion of private garage in violation of 
ordinance. 

Tex.—Woods V. Kiersky, Tex.Com. 
App.. 14 S.W.2d 825. 

(2) Good falth is no defense where 
the exlstence of good faith is not 
shown. 

U.S.—^Welton v. 40 Bast Oak St. Bldg. 
Corporation, C.aA.Ill., 70 F.2d 377, 
certiorari denied Chicago Title & 
Trust Co. V. Welton, 55 S.Ct 105, 
293 U.S. 690, 79 L.Bd. 685. 

(3) Even if statute granting coun- 
ty zoning board of appeals power to 
grant a variation from zoning ordi¬ 
nance was in that respect unconstitu- 
tlonal, any dcnial of application for 
such variation would not excuse past, 
present, or continued violation of the 
zoning ordinance. 

111.—^Du Page County v. Henderson, 
83 N.B.2d 720, 402 111. 179. 

38. Tex.—Newton v, Town of High- 
land Park, Civ.App., 282 S.W.2d 266, 
error refused no reverslble error. 

Faots held to constitute waiver or es¬ 
toppel 

(1) Where, for twenty-one years, 
the public acquiesccd in and permit- 
ted enforcement of city zoning ordi- 
i nance without objection, and City had 
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granted more than four hundred 
building permits, and. in reliance on 
validity of ordinance, Ihere had been 
changes in conditions involving ex¬ 
tensive property Interests, property 
owner was estopped to contend that 
ordinance was inefCectlve because of 
alleged failure to comply strictly 
with statute requlrlng publication of 
ordinance after its adoption. 
lowa.—City of Creston v. Center Milk 
Products Co., 51 N.W.2d 4G3. 

(2) Where property owner applies 
for building permit for erectlon of 
business building in district in which 
business uses are prohiblted by zon¬ 
ing ordinance, and property owner 
does not appeal ruling denying per¬ 
mit to board of adjustment but se¬ 
cures permit to erect residentia! 
building, property owner walves 
right to assert as defense in action to 
enjoin him from uaing the property 
for a prohibited use, that he is en- 
tltled to use new building for busi¬ 
ness purposes because of somo prior 
nonconforming use, and successor in 
title to property owner is in no bet- 
ter position to assert such defense. 
Wis.—Jefferson County v. Timmel, 61 

N.W.2d 618, 261 Wis. 39. 

(3) Defendant, proceeding on 
theory that vlllage zoning ordinance, 
which he was charged with violatlng, 
was valid, but inapplicable to him, 
and not attempting to attack its con- 
stitutlonality until he filed motions 
in arrest of Judgment and for new 
trial six days after rendltion of judg¬ 
ment against him, waived right to 
question validity of ordinance. 

111.—^Vlllage of Rlverside v. Kuhne, 
73 N.E.2d 286, 397 111. 108, trans- 
ferred, see, 82 K.E.2d 600, 335 111. 
App. 647. 

39. Mo.—City of St, Louis v. Fried- 
man. 216 S.W.2d 475, 358 Mo. 681. 
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property so as to make the use or construction prop- 
er may also constitute a valid defense.^® 

Failure of defendant to appeal or seek relief. 
The failure of a lot owner to apply to the board of 
adjustment for relief against restrictions placed 
on his property by a zoning ordinance does not pre¬ 
clude him from asserting matters of defense avail- 
able to him, in the municipalit/s action against him 
to enjoin the violation of the ordinance and he 
may raise the defense that the ordinance was un- 
reasonable and discriminatory against him.^2 
Where, prior to the expiration of a reasonable 
time for appeal by a property owner from an 'order 
prohibiting further alteration of the premises by 
such owner, the municipality instituted a suit to 
enjoin the use of the property in violation of the 
zoning regulations, the failure of the property own¬ 
er to take an appeal from the order does not pre- 
clude him from asserting defenses and litigating 
issues involved in the municipality*s suit. 

§ 400, - Determination in Criminal Pro- 

ceeding 

The determination In a criminal proceeding Involvlng 
a zoning violation is not res Judicata in a civii proceed¬ 
ing for an Injunction. 

The determination in a criminal proceeding in- 


volving a zoning violation is not res judicata in a 
civii proceeding for an injunction,even where 
the charge in both proceedings is the same.45 Thus, 
the fact that a criminal prosecution fails does not 
mean that an injunction in the civii courts may not 
be applied for, even where the criminal charge is 
based on the same alleged violation as is the peti- 
tion for injunctioni® 

The operation and effect generally of a judgment 
in an action for penalties for violation of a zon¬ 
ing ordinance or regulation are discussed infra § 
421. 

I 401. - Estoppel or Laches 

A municipality Is not ordinarily barred by estoppel 
from maintalning an action to enjoin a zoning violation, 
although an Individua! may be barred by estoppel or 
laches; and it Is no defense that there has been no en- 
forcement of the ordinance in the past or that others may 
also be violating the ordinance. 

Since, in enforcing zoning regulations, a mu¬ 
nicipality acts as a governmental agency, and exer- 
cises the police power of the state,^^ jt is not ordi¬ 
narily precluded from maintaining an action to en¬ 
join a violation or threatened violation of the zon¬ 
ing law by estoppel,^® at least where some of the 
essential elements of estoppel are lacking.^® Ac- 


40. ysfo authoxlty to zeclassify 
Where the zonlngT board dld not 
have authorlty to reclassify the prop¬ 
erty, as claimed in the defense, the 
fact that plan for rezoningr residen- 
tial area to commercia! area could be 
perfected in future was Immaterial 
In determinlng whether or not the 
use of a building constructed in vio¬ 
lation of present zoning law could be 
enjoined. 

La.—City of New Orleans v. Leeco, 
53 So.2d 490, 219 La. 560. 

41- Tex.—City of West University 
Place V. Bilis, Clv.App., 118 S.W.2d 
907, afflrmed 134 S.W.2d 1038, 134 
Tex. 222. 

42. Tex.—City of West University 
Place V. Eliis, supra. 

43. Tex.—City of Dallas v. Rosen- 
thal, Civ.App., 239 S.W.2d 636, er¬ 
ror refused no reversible error. 

44. La.—City of New Orleans v. La- 
fon, App., 61 So.2d 270. 

45. Dilterent oharges 

Where charge in criminal prosecu¬ 
tion was that operator of house trail- 
er court had more than one building 
on any one lot in violation of zoning 
law, and charge seelcing injunction 
was that operator was conducting 
commercial establishment in zoned 
area where such establlshments were 
prohibited, dismissal of criminal 
charge on holding that trailers were 
not buUdings did not preclude issu- 


ance of injunction on ground that 
case was res judicata. 

La.—City of New Orleans v. Lafon, 
supra. 

46. La.—City of New Orleans v. La¬ 
fon, supra. 

47. N.C.—City of Ralelgh v. Fisher, 
61 S.E.2d 897, 232 N.C. 629. 

48. N.C.—City of Raleigh v. Fij^er, 
supra. 

Estoppel of municipality to enforce 
ordinance generally see supra 9 
390. 

Faots held not to create estoppel 

(1) Delay of over three years in 
bringing suit to enjoin use of prop¬ 
erty in violation of zoning law did 
not estop City to maintain the suit 
R.I.—City of Warwlck v. Campbell, 

107 A,2d 384, 82 R.I. 300. 

(2) Town was not estopped to en¬ 
force a zoning ordinance against the 
use of plaintiff’s property as a ceme- 
tery and crematory where substan- 
tially all the improvements of the 
land made in 1938 had gone to Waste, 
and the expendltures made by the 
present developers had been made 
when they had notlce that the adop- 
tion of a zoning ordinance prohibit¬ 
ing the use of the property as a cem- 
etery and crematory was pending. 
Conn.—^Fairlawns Cemetery Ass'n v. 

Zoning Commission of Town of 
Bethel, 86 A.2d 74, 138 Conn. 434. 
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No estoppel as to adjolnlng propezu 
ties 

Where zoning commission issued 
permit to allow Corporation to re- 
build destroyed factory, which wa.s a 
nonconforming industrial use con- 
trary to zoning ordinance, zoning 
commission was not estopped to en¬ 
join Corporation from using parcels 
of realty which adjoined original fac¬ 
tory, for parking area in violation of 
zoning ordinance, since permit only 
allowed reconstruction of factory on 
lots where it stood, and Corporation 
had aggravated its problem by en- 
larglng factory. 

Ohio.—Gwynn v. Trimedge, Inc., 109 
N.E.2d 1. 168 Ohio St. 307. 

Walver of olalm of estoppel 
Where owners had agreed wlth 
town offlcials to remove a certain 
structure as a condltion of their ob- 
taining a building permit to erect 
other structures, they waived any 
claim of estoppel against town's en- 
forcement of zoning ordinance and 
building code against structure. 

Tex.—^Newton v, Town of Highland 
Park, Civ.App., 282 S.W.2d 266, re¬ 
fused no reversible error. 

49. N.J.—^Borough of Rockleigh, 
Bergen County v. Astral Industries, 
Inc., 102 A.2d 84, 29 N.J.Super. 164. 
Oppositlon by munioipallty known; 
pezmit lULaxithozized 
In view of fact that company. 
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cordingly, the fact that the officials of a municipal- 
ity had encouraged or permitted defendants to vio¬ 
late the zoning regulation in times past does not 
estop the municipality to obtain an injunction 
against further violation;50 and, where defendant 
knew that his use of property was unlawful and 
in violation of zoning regulations, the municipality 
may enforce the law and, despite its inactivity and 
failure to object, is not chargeable with laches and 
is not estopped.6i On the other hand, the right of 
an individual to maintain an action to enjoin the 
violation of a zoning regulation may be lost, where 
the requisite elements are present, by estoppel^s or 
laches.5^ 

In general, the fact that there had been, in the 


past, no enforcement of the zoning ordinance, and 
no steps taken to prevent violations thereof, is no 
defense to an action to enjoin such violation.®^ 
Thus, the fact that others may also be violating a 
zoning ordinance in the same manner as defendant 
is no defense to an action to enjoin the violation 
and the fact that defendant himself had been using 
the property in the same way is similarly no de- 
fense.S6 The holder of a building permit who 
commenced construction and incurred liabilities be- 
fore the adoption of the zoning ordinance will not 
be restrained-B*? 

The fact that plaintiff had himself formerly vio- 
lated the regulation does not preclude him from ob- 
taining injunctive relief.^S 


which was operating manufacturinsr 
buslness pursuant to nonconforming 
use authorizing light industrial work, 
knew of opposltion by municipality 
to extension of water mains, and in 
view of fact tbat building inspector 
had no authority to sanctlon enlarge- 
ment of nonconforming use by issu- 
ing permit for construction of water 
tank and water malns to be used in 
flre protection system, municipality 
was not, because of such permit, es- 
topped to obtain injunction to re- 
strain such enlargement, even though 
the flre protection system had been 
substantially completed at great ex¬ 
pense. 

N.J.—Borough of Rockleigh, Bergen 
County v. Astral Industries, Xnc., 
supra. 

50, N.C.—City of Raleigh v. Flsher, 
61 S.E.2d 897, 233 N.C. 629. 

Ko objectioa. fox ten yeani 
N.C.—City of lialeigh v. Fisher, su¬ 
pra. 

61. N.T.—Town of Eastchester v, 
Noble, 148 N.Y.S.2d 692, 2 Misc.2d 
1034, ainrmed 153 N.Y.S.2d 600, 2 
A.D.2d 714. 

62. Pa.—Sczepanlak v. McGlone, 60 
A.2d 382, 163 Pa.Supcr. 11. 

Tex.—llarkfldale v. Allison, CivA^pp.. 
210 S.W.2d 616. 

Faots hield to create estoppel 

(1) One who acquiesces in viola¬ 
tion of building rcstriction has no 
standing in equity to restrain such 
violation. 

Pu.—Sczepanlak v. McOlone, 60 A.2d 
382, 163 Pa.Super. 11. 

(2> Where plaintilfs, who llved on 
lot adjoinlng that of the defendantn, 
knew that defendant was locating 
and constructlng garage in violation 
of zoning ordinance and learned. 
when they complained to mayor, that 
defendant had been issued building 
permit for such location on which he 
was relying, but made no protest to 
defendant or to his contractor before 
garago was completed, they were 
thercafter estopped to have malnte- 


nance of garage enjolned as a nul- 
sance in violation of statute, 
lowa.—McCartney v. Schuette, 64 N. 

W.2d 462, 243 lowa 1368. 

Klght held not barred by estoppel 
Where ordinance establishing set- 
back Une had not been violated sub- 
sequent to plaintifTs acquisltion of 
thelr property, and conditions were 
unchanged except that some viola¬ 
tions of ordinance had been permit¬ 
ted prior to plaintiiPs acquisltion of 
thelr property, plaintiffs were en- 
titled to have ordinance enforced 
against person erecting building in 
violation thereof. 

Minn.—^MeCavio r, DeLuca, 46 N.W. 
2d 873, 233 Minn. 872. 

63. N.Y,—Solof V. Heitner, 125 N.Y. 
S.2d 67, modifled on other grounds 
122 N.y.S.2d 366, 282 App.Dlv. 738. 
Tex.—^Barksdale v. Allison, Civ.App., 
210 S.W.2d 616. 

Blght IxelUi barred by laches 
Action to enjoin as a private nui- 
sance alteratlon of building for use 
as an undertaktng cstablishment and 
oporation of undertaking buslness on 
premises zoned for buslness was bar¬ 
red by laches, where neighboring 
horne owners and tenants made no 
protest unttl several months after 
leamlng of proposed use of premises 
and owner had spent substantlal 
suras for purchase and alteratlon of 
building. 

N.Y.—^Devereux v. Grand-Americas 
Junior Corp., 85 N.Y.S.2d 783. 
Bight held not barred by laches 
(1) Where realty owner repeatedly 
made efCorts to secure enforcement 
by municipality of zoning ordinance, 
and was frustrated by munlcipal in- 
action, he was not barred by laches 
from seeking to enjoin violation of 
ordinance. 

N.J.—^Morris v. Borough of Haledon, 
93 A.2d 781, 24 N.J.Super. 171, 

(2> Where store, on which im- 
provements were made in violation 
of zoning ordinance, was In same con- 
dition when suit in equity for man- 
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datory injunction was brought to 
compel removal of improvements as 
when Improvements were completed, 
delay of owners of adjoining realty 
in bringing the suit did not consti¬ 
tute laches. 

Ala.—^Moore v. Pettus, 71 So.2d 814, 
260 Ala. 616. 

54. Mo.—City of St. Louls v. Frled- 
man, 216 S.W.2d 476, 368 Mo. 681. 
Pa.—^In re Application for Certifleate 
of Occupancy, Com.Pl., 32 North. 
Co. 31. 

Paliure to proceed against others 
Injunction suit against carrying on 
restaurant or commercial business 
in resldence dlstrict is not wanting 
in equity because of failure to pro¬ 
ceed against school maintaining caf- 
eterlas. 

Neb.—City of Lincoln v. Foss, 230 
N.W. 692, 119 Neb. 666. 

66. Maas.—^Building Com'r of Med- 
ford V. C. & H. Co., 65 N.B.2d 637, 
819 Mass. 273. 

Mo.—City of St. Louis v. Friedman, 
216 S.W.2d 476, 358 Mo. 681. 

S,C.—^Momeier v. John McAllster, 
Inc., 27 S.E.2d 504, 203 S.C. 363. 
Set-back Unes 

Fact that other buildlngs in block 
violated ordinance establishing set- 
badk line did not preclude enforce¬ 
ment of ordinance by injunction 
against defendant erecting a build¬ 
ing in violation of ordinance. 

Minn.—MeCavie v. DcLuca, 46 N.W. 

2d 873, 233 Minn. 372. 

56. Mo.—City of St. Louls v. Frled- 
xnan, 216 S.W.2d 475, 358 Mo. 681. 

67. N.Y.—Bice v. Van Vranken, 232 
N.Y.a 606, 225 App.Div. 179, af- 
flrmed 176 NJE. 804, 256 N.Y. 641. 

56. Ohlo.—^Lavln v. Barbini, App., 88 
N.B.2d 417. 

Publio garage 

In action permanently to enjoin 
commercial garage owner from con- 
structing entrance to garage addi- 
tion within flfty feet of plaintifTs 
resldence in violation of zoning ordi- 
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§ 402. Parties 

AII who nnust be bound by the injunction to make it 
linally effective are propep parties to be Joined, and the 
municipallty and nearby property owners may be proper 
parties; but persons having no legal Interest in the ac- 
tion may not be Joined. 

The general rules governing proper and neces- 
sary parties in civil actions apply in actions for an 
injunction for violations, or threatened violations, 
of zoning regulations.59 Thus, all who must be 
bound by the injunction to make it finally effective 
and so avoid the recurrence of litigation on the same 
subject matter are proper parties to be joined;®® 
and under this rule tenants of the property in issue 
may be properly joined as parties defendant.®^ 

The zoning board or commission and the munici- 
pality or govemmental entity are primarily inter- 
ested in the enforcement of the zoning regulations, 
and hence are the real parties in interest to an ac- 
tion to enjoin their violation;®^ and both the in- 
dividuals affected and the municipality may be par¬ 
ties plaintiff.®® Adjoining or nearby property own¬ 
ers or owners of property within the zoning use 
district may be proper parties in an action to en¬ 
join the violation of a zoning ordinance.®^ How- 
ever, persons having no legal interest in the subject 
matter of the action may not be joined as parties.®® 

An injunction proceeding may properly name as 
a party, and the person to be en joined, the general 
manager of a business rather than the owner, where 
the owner is a nonresident,®® 


§ 403. -Who May or Must Sue 

An action to enJoIn the violation of a zoning ordi- 
nance ordinarily may or must be instftuted by the munici¬ 
pality or In Its name. 

In general an action to enjoin the violation of a 
zoning ordinance may be instituted by the munici¬ 
pality,®7 or in its name,®® by the proper, authorized 
ofiicials.®® 

While the right of a private individual to main- 
tain an action to enjoin a zoning violation has been 
recognized in some jurisdictions under certain cir- 
cumstances, as discussed infra § 404, it has also 
been held that such an action must be brought by 
the public authorities,*^® and must be in the name of 
the municipality as the real party,and cannot be 
maintained simply as a taxpayers’ suit.72 

§ 404.-Private Individuals; Prop¬ 

erty Owners 

An action to enjoin the violation of a zoning ordinance 
may be maintained by a private individual, such as a 
nearby property owner, if the use or structure constitutes 
a nuisance, or If the individual has suffered or Is threat¬ 
ened with speciai damages. 

In accordance with the general rule that, where 
the injury complained of is in fact a public injury, 
and the right violated is a public right, an individual 
cannot maintain a suit for an injunction unless he 
suffers a speciai injury different from that suffered 
by the public at large, discussed in Injunctions § 22 b, 
a private individual, such as a nearby property own- 


nance, fact that plaintifE had a pub¬ 
lic carage on his premises previous 
to enactment of zoning ordinance did 
not prevent plaintiff from obtaining 
injuncti ve relief, 

Ohio.—^Lavin v. Baxbini, supra. 

59. Tenn.—City of Knoxville v. Pet- 
ers, 191 S.W.2d 164, 183 Tenn. 93. 

•60- Tenn.—City of Knoxville v. Pet- 
ers, supra. 

61. Tenn,—City of Knoxville v. Pet- 
ers, supra. 

62. Ky.—^Dumlng v. Summerfleld, 
286 S.W.2d 761, 314 Ky. 818. 

63. N.C.—Vance S. Harrington & Co. 
V. Renner, 72 S.E.2d 838, 286 N.C. 
321. 

64L Md.—Casse! v. Mayor and City 
Council of Baltimore, 78 A.2d 486, 
195 Md. 348. 

Property owners residlng In same 
blook in which was located lot on 
which defendant maintained four- 
family apartment house were proper 
parties in action to prevent by in¬ 
junction the impairment or destruc- 
tlon of beneflts to be derived from 
zoning restriction permitting only 
two-family resldences In bloclc. i 


Ky.—Polk V. Axton, 208 S.W.2d 497, 
306 Ky. 498. 

66. Ky.—Durning v. Summerfleld, 

235 S.W.2d 761, 314 Ky. 318. 

Otiier City held not necessary or 

proper party 

Ky.—^Durning v. Summerfleld, supra. 
Complaint held demTurabl» 

Where complaint in action by mu- 
nlcipal Corporation and certain In¬ 
dividuals to enforce zoning ordinance 
falled to Show that the individuals 
were in any way interested in subject 
matter of action, or were citizens or 
property owners of plaintiff city, or 
would be injuriously affected by the 
nonconforming use of defendants’ 
property, complaint was demurrable 
as to individual plaintiffs. 

N.C.—City of Shelby v. Lackey, 72 
S.B.2d 767, 236 N.C. 369. 

66. Ky.—^Durning v. Summerfleld, 

236 S.W.2d 761, 314 Ky. 318. 

67. Ala.—Rose v, City of Andalusia, 
31 So.2d 66, 249 Ala. 333. 

Cal.—City of Stockton v. Frisbie & 
Latta, 270 P. 270, 93 C.A. 277. 
Idaho.—Boise City v. Better Homes, 
243 P.2d 303, 72 Idaho 441. 

N.J,—^Morris v. Borough of Haledon, 
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93 A.2d 781, 24 N.J.Super. 171— 
Frizen v. Poppy, 86 A.2d 134, 17 
N.J.Super. 390. 

N.Y.—Village of Old Westbury v. 
Hoblin, 141 N.T.S.2d 186. 

68. Ala,—Rose v. City of Andalusia, 
31 So.2d 06, 249 Ala. 333. 

69. N.H.—Stone v. Cray, 200 A. 517, 
89 N.H. 483. 

Mayor and clty attorney, as au¬ 
thorized by commission council, were 
proper city ofllcials to bring suit to 
enjoin operation of house trailer 
court in violation of zoning law. 

La»—City of New Orleans v. Lafon, 
App., 61 So.2d 270. 

Bnildiag Inspector 

N.Y.—Griffln v. Reville, 149 N.Y.S.2d 
312. 

70. Md.—Weinberg v. Kracke, 55 
A.2d 797, 189 Md. 275. 

71. Mass.—^Building Com’r of Med- 
ford V. C. d; H. Co., 65 N.E.2d 
537, 319 Mass. 273. 

N,H,—Stone v, Cray, 200 A. 617, 89 
N.H. 483, 

72. Md.—Weinberg v. Kracke, 55 A. 
2d 797, 189 Md, S76, 
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er, cannot ordinarily maintain an action to restrain 
the violation of a zoning regulation,73 unless the use 
or structure constitutes a nuisance,^^ or the indi- 
vidual falis within the category of those whom the 
ordinance purports to protect,75 or unless, evcn 
though the use or structure will not be a nuisance 


per se,*^® the individual has suffered, or is threatened 
with, special damage, that is, injury or threat of 
injury of a special and peculiar nature, constituting 
a private wrong afifecting his personal or property 
rights,'^'^ and there is no other remedy available to 


73. Conn.—^Lehxnaier v. Wadsworth, 
191 A. 539, 122 Conn. 571. 

111.—222 Bast Chestnut St. Corp. v. 
La Salle Nat. Bank, 146 N.E.2d 717, 
15 IlLApp. 460. 

Mass.—^Nlgro v. Jones, 127 N.B.2d 
650, 332 Mass. 741—Boyle v. Build- 
ing Inspector of Malden, 99 N.E.2d 
925, 327 Mass. 564. 

Mlch.—^Bane v. Pontiae Tp., Oakland 
County, 72 N.\V.2d 134, 343 Mich. 
481. 

Mo.—^Killian v. Brith Sholom Congre- 
gation, App., 164 S.W.2d 387. 

N.J.—^Morris v. Borough of Haledon, 
90 A.2d 113, 20 N.J.Super. 433, re- 
versed on other grounds 93 A.2d 
781. 24 N.J.Super, 171. 

N.T.—Bazinsky v. Kesbee, Inc., 19 N. 
T.S.2d 716, 259 App.Dlv. 467, af- 
flrmed 36 N.B.2d 694, 2SC N.T. G55, 
remittitur amonded 37 N.E.2d 456, 
286 N.T. 723—Buckley v, Baldwin, 
244 N.T.S. 295. 230 App.Div. 245— 
Atkins V. West, 226 N.T.S. 335, 222 
App.Div. 308. ! 

Ohlo.—(^onnolly v. Morris, Com.Pl., 
125 N.E.2d 705. 

Wash,—Dcslmone v. City of Seattle, 
313 P.2d 948, 35 Wash.2d 679. 

Wis.—0<jland v. Woldenbcrg, 201 N. 

W. 807, 185 Wis. 510, 

Joinder of severol inOividiuils 

(1) With respeet to right of prop¬ 
erty ownera to complain in equity of 
corporatioiVs violation of zoning ordi- 
nancG.s, rights are not enlargod be- 
causu several individuals havo joinod 
togother a.s pleinlifEs. 

Mass.—MiUlholland v. State Racing 
0«immiH.sion. 8 N.E.2d 773, 295 
Ma.ss. 286. 

(2) Suit to en;ioin construction on, 
or oporatlon of, pn^mlHos illogal un¬ 
der zoning ordinance muHt be taken 
by Public authoritie.s and not by 
group of tiixpay<*ra. 

Md.—Wcin1>erg v. Kracko, 65 A,2d 
797, 189 Md. 275. 

(3) Hight of ownor of property to 
reslrnln acta mnde Illegal by zoning 
ordinance is bast^d on his own injury 
and damuges, and not on thfit of his 
nuighbors, and bringing in other 
property owners neither adds nor dc- 
traets f rom that right, 

Md.—Weinbcrg v. Kracke, supra. 

74. Mass.—Old Colony Trust Co. v. 
Merchant Enterprises, 126 N.E.2d 
112, 332 Mass. 484. 

Noise dnvlng aighttlme operation. 

Whero truck frelght terininal wa.s 
locat<‘d in munufacturing zono, but 
zoning bylaw provlded that no bulld- 
ing shuuld be used for uiiy purposc 


ofiCensive to nelghborhood by emisslon 
of noise, and it appeared that em- 
ployees at terminal worked all night 
loadlng and unloadlng and repairing 
trucks, making loud noises so as to 
interfere with sleep of persons in the 
area, there was a “nuisance” author- 
izing injunctlon enjoining operation 
of terminal between hours of twelve 
P.M. and six A.M. in such a manner 
as to cause noises to emanate there- 
from so as to interfere with ability 
of other persons In area to sleep 
even though night work was neces- 
sary for terminal business. 

Mass.—Malm v. Dubrey, 88 N.E.2d 
900, 325 Mass. 63. 

75. N.T.—Wlke v. Herms, 61 N.T.S. 
3d 244, 187 Mlsc. 111. 

Places of ptLblio assexnbiy 

Under zoning ordinance so pro- 
vlding, theaters, auditoriums, or 
other places of public assembly seat- 
ing over one hundred persons or used 
as a church, hospital, college, school, 
or institutlon for dependente or chil- 
dren, are protected from close prox- 
Imity of fllling stations or public ga- 
rages accommodating more than flve 
motor vehicles. 

N.T.—Wlke V, Herms, supra. 
PlaixLtilfs property in two zones 
Where sub.stantial portlon of plaln- 
tifC’s lot adjacent to defendants’ busl- 
nes.s building, whlch had been erected 
llu.sh with boundary Une, was lo- 
cated in business district of vlllago, 
plaintiif was not entitlcd to protoc- 
tion of provisions of vlllage ordi¬ 
nance that on every plot, whlch is 
used for a bu.siness building or pur- 
pose, and which abuts on boundary of 
a rosidvnco district, a sido yard at 
Icast flftcen feet in width shall bc 
malnlainod along boundary, and 
thcn*ft>rc plalntiH w'as not entitlod 
to m,*mdatory injunction directing re- 
moval by defendants of the building. 
N.Y.—Stellato v. Palmletto, 144 N.T. 
S.2d 279. 

76. Ind,—Pldelity Trust Co. v. 
Downing, 68 N.E.2d 780, 224 Ind. 
457. 

Wis.—Bouchard v. Zetley, 220 N.W. 
209, 190 Wis. 6 . 35 —Holzbauer v. 
Rltter, 198 N.W. 852, 184 Wis. 35. 

77. Ala.—Mooro v. Pettus, 71 So.2d 
814, 260 Ala. 61G. 

Ark.—Meyer v, Scifert, 225 S.W.2d 4. 
Ind.—Anderson Lumber & Supply Co. 
V. Fletcher, 89 N.E.2d 449, 228 Ind. 
383—Pldelity Trust C«. v. Downing, 
68 N.E.2d 789, 224 Ind. 457. 

Ky.—Polk V. Axton, 208 S-W.2d 497, 
306 Ky, 498. 


Md.—Kultaitsky v. Zimnoch, 77 A.2d 
14, 196 Md. 504—Cassel v. Mayor 
and City Councll of Baltimore, 73 
A.2d 486, 195 Md. 348—Weinberg 
V. Kracke, 55 A.2d 797, 189 Md. 
275. 

N.J.—G-arrou v. Teaneck Tryon Co., 
94 A.2d 332, 11 N.J. 294. 

Morris v. Borough of Haledon, 93 
A.2d 781, 24 N.J.Super. 171—Prizen 
V. Poppy, 86 A.2d 134, 17 N.J. 
Super. 390. 

N.T.—Rice v. Van Vranken, 232 N.T. 
S. 606, 225 App.Div. 179, affirmed 
176 N.E. 304, 255 N.T. 541. 

Armstrong v. Gibson & Cush- 
man, 117 N.T.S.2d 185, 202 Misc. 
399, appeal dismissed 116 N.T.S.2d 
135, 280 App.Div. 939—Keenly v. 
MeCarty, 244 N.T.S. 63, 137 Misc. 
524. 

Ohio.—Connelly v. Morris, Com.Pl., 
125 N.B.2d 765. 

Pa.—^Alken v. Conti, 6 Chest.Co. 163. 
Tex.—City of Graham v. Wheeless, 
Clv.App., 89 S.W.2d 792. 

Wash.—^Desimone v. City of Seattle, 
213 P.2d 948, 35 Wash.2d 679— 
Park V. Stolzheise, 167 P.2d 412, 
24 Wash.2d 781. 

Express power graated ia zoalag 
ordlaaace for maintcnance of suit by 
aggrieved individuals, independently 
of City, to enjoin threatened viola¬ 
tion of zoning laws was raerely cum- 
ulative of power alrcady possessed by 
a property owner on showlng of 
special damage to himself and prop¬ 
erty. 

Tex,—Crump v. Perryman, Civ.App., 
193 S.W.2d 233, 

Spedfic flnanotol loss aot aecessary 
It is not nocessaiT for plaintiif, 
in suit to enjoin zoning ordinance 
violation, to show pecuniary damage, 
slncc landowners are cntitled to benc- 
flts which accruo to thum from obser- 
vance of goneral zoning regulations 
by thelr nelghbors, evcn though they 
sufCcr no speciflc Unancial loss, and 
their special damage alfords souud 
basis for Injunctive relief. 

Ky.—Parker v. Rash, 236 S.W.2d 687, 
314 Ky. 609. 

Xteeparable damages 
N.J.—^Mas.saro v. Clgolinl, 65 A,2d 83, 
1 N.J.Super. 484. 

Where adjoinlag property owner 
oaa Show that his property is dam- 
aged as resuit of violation of zon¬ 
ing regulation, he has right to appeal 
to court for ald in enjoining con¬ 
ti nui ng infraction of law. 

Pa.—Phillips V, Grimths, 77 A.2d 375, 
3G6 Pa. 468, 
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such private individual to correct the wrong.^s 
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It has been held that any property owner in the 
zoning district has, by virtue of the threatened vio- 
lation, suffered special damages and may bring the 
action;*^® and it has also been held that a property 
owner residing in that portion of a municipality 
where a zoning ordinance is in force may properly 
apply for an injunction against the use of an exist- 


ing structure within the restricted area, where such 
use is in violation of the zoning ordinance, without 
showing special damages,^® and is not relegated to 
a writ of certiorari or other remedy to review action 
of the zoning authority to which he objects.^i This 
is particularly true as to adjoining or nearby prop¬ 
erty owners,*^ at least where the violation of a 
zoning regulation is regarded as a nuisance;83 ^nd 
injunctions have been granted to private property 


Authority vested in offloial 

Provision in a zoning ordinance 
that an offlcial of the village should 
enforce it did not prevent a private 
property owner who sufiCered special 
damage by reason of a violation of 
the ordinance from maintaining an 
action for redress. 

N.T.—^Marcus v. Village of Mama- 
roneck, 28 N.B.2d 866, 283 N.T. 
325. 

racts held to warraat injnnotive re- 
Uef 

(1) In general. 

N.J.—^Morris v, Borough of Haledon, 
93 A.2d 781, 24 N.J.Super. 171. 

(2) Material danaage in pecunlary 
value of property entitled owners 
thereof to naalntaln action to enjoin 
use of other property as a school for 
mentally retarded children in alleged 
violation of village zoning ordinance. 
N.T.—^Rogers v. Association for Help 

of Retarded Children. 120 N.Y.S.2d 
828, 281 App.Dlv. 978, aiSlrmed 123 
N.B.2d 806, 308 N.T. 126. 

(3) Where church owning property 
in residential zone was attempting to 
sell such property for commerclal 
purposes, there was an impending 
threat of substantial injury to other 
owners of property in such zone suffi¬ 
cient to entitle them to relief enjoin- 
ing such sale. 

Miss.—^Brooks v. City of Jackson, 51 
So.2d 274, 211 Miss. 246. 

(4) If sales of alcoholic liquor un¬ 
der restaurant beer permit issued by 
liquor control commission are in vio¬ 
lation of town zoning ordinance, any 
party whose justiciable interests 
were injured thereby would, in a 
proper case, be entitled to seek re¬ 
dress in an action for injunctlve re¬ 
lief. 

Conn.—^Town of Newington v. Maz- 
zoccoli, 48 A.2d 729, 138 Conn. 146. 
Paotfl h^ iiumficleiLt to authorlase 
Injunotlve relief 

(1) In general. 

Pa.—^Duty V. Vacuum Oil Co., 176 
A. 522, 817 Pa. 16. 

(2) Showing of diminution of resi- 
dence values, less enjoyment of resi¬ 
dent property, noisy enviromnent, 
traffic congestion, and Increased fire 
hazards with respect to the erection 
of a gasoline fllling station and ga- 
rage in a business zone adjacent to 
plaintlffs’ property which they used 
for residential purposes, was not 


sufficient to authorize injunctive re¬ 
lief. 

N.T.—Wike v. Herms. 61 N.T.S.2d 
244, 187 Mlsc. 111. 

78. N.Y.—Keenly v. McCarty, 244 N. 
Y.S. 63. 137 Misc. 624. 

Demand on aathoritles 

Plaintlffs, before seeking equitable 
relief with respect to violation of 
zoning ordinance, should allege and 
prove demand on municipal authori- 
ties. 

N.T.—^Keenly v. McCarty, supra. 
Availabillty of money indgmeiLt held 
no bar 

In suit in equity by owners of 
realty in area zoned as residential 
district for mandatory injunction re- 
quiring owner of store, which could 
be used under zoning ordinance as a 
store because such use existed at 
time ordinance became effective, to 
remove improvements made in viola¬ 
tion of ordinance wherein It was 
established that owner of store did 
not act innocently in making im¬ 
provements but acted in such a man- 
ner as to Invite trouble, injunctive 
relief would not be denied on ground 
that owners of adjoining realty 
could be compensated by a money 
judgment. 

Ala.—Moore v. Pettus, 71 So.2d 814, 
260 Ala. 616. 

79. N.J.—Stokes V. Jenkins, 162 A. 
883, 107 N.J.Bq. 318. 

“If other property owners within 
the same zone and subject to the 
same zoning restriction be permltted 
to violate that restriction, the plain- 
tiffs nonetheless continue bound by 
the restriction while suffering dep- 
rivation in the enjoyment of their 
property and impairment in the 
economic value thereof. These are 
special damages for which even a 
proceeding by the municipality to 
enforce a penalty against the vio- 
lators will furnish no adequate relief 
to the injured plaintlffs.** 

N.J.—Yanow v. Seven Oaks Park, 83 
A.2d 28, 32, 15 N.J.Super. 73. 

80. Ga.—White v. Griggs, 80 S.B.2d 
163, 210 Ga. 364-—Sirota v. Kay 
Homes, Inc., 66 S.B.2d 697, 208 
Ga. 113—^Hardin v. Croft, 60 S.B.2d 
396, 207 Ga. 116—^Barton v. Hardln, 
48 S.B.2d 882, 204 Ga. 108, 204 Ga. 
638—Snow v. Johnson, 28 S.B.2d 
270, 197 Ga. 146. 
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81. Ga.—Sirota v. Kay Homes, Inc., 
65 S.B.2d 597, 208 Ga. 113—Hardin 
V. Croft, 60 S.E.2d 395, 207 Ga. 
116. 

Owners not parties to administra, 
tive proceeding 

Property owners were not pre- 
cluded from maintaining suit to en¬ 
join completion of construction of 
building in violation of zoning ordi¬ 
nance on ground that they had not 
exhausted their administrative rem¬ 
edy, slnce the statute relatlng to 
appeals by persons aggrleved does 
not apply to property owners who 
are not parties to proceeding for 
obtaining of construction permit. 
Ind.—^Pidelity Trust Co. v. Dowling, 
68 N.B.2d 789, 224 Ind. 457. 

82. Minn.—^McCavlc v. De Luca, 46 
N.W.2d 873, 233 Minn. 372—New- 
comb V. Teske, 30 N.W.2d 354, 225 
Minn. 223. 

Miss.—Graham v. Phinlzy, 51 S.E.2d 
461, 211 Miss. 246. 

83. Mass.—Malm v. Dubrey, 88 N.E. 
2d 900, 325 Mass. 63. 

N.J.—Yanow v. Seven Oaks Park, 83 
A,2d 28, 15 N.J.Super. 73. 

PartlOQlar vlolatioA held *^ulsaxLce” 
Where cernent mixing piant was 
being operated in general commercia! 
district where such use was not 
permltted, it was not error to hold 
concrete mixing piant to be a public 
and private nuisance without evi- 
dence of employment of unnecessary 
and injurious methods of operation, 
since codal provision prohibiting in¬ 
junctions was only applicable where 
business was operated in its ap- 
propriate zoning district. 

Cal.—^Markey v. Danville Warehouse 
& Lumber, Inc., 259 P.2d 19, 119 
C.A,2d 1. 

nciist be nuisance In fa.ot to adjoining 
laadownex 

Mlch.—^Bane v. Pontiae Tp., Oakland 
County, 72 N.W.2d 134, 343 Mich. 
481. 

Fartlonlar entezpxlses held not ntd- 
sanoes per se 

Pa.—^Liddell v. Swarthmore Swlm 
Club, 2 Pa.Dist. & Co.2d 468, 42 
Del.Co. 69, 46 Mun.L.R. 237. 

Hannum v. Oak Lane Shopplng 
Center, Inc., Com.Pl., 70 Montg.Co. 
221, afflrmed 119 A.2d 213, 383 Pa. 
618. 
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owners without reference to a showing of special 
injury.®^ 

While depreciatdon of property values has been 
hcld to constitute special damage as a basis for 
enjoining the violation of a zoning ordinance,®® a 
showing of depreciation of value is not essential 
to maintenance of the action since it is not the 
only special damage which a property owner may 
suffer;®® and the interest of a property owner in 
the continuation and observance of the zoning 
classification or restriction may be sufficient to en- 
title him to the equitable remedy of injunction.®^ 
It has been held, however, that diminution of prop¬ 
erty value is not enough, of itself, to authorize in¬ 
juncti ve relief.®® 

A provision of an ordinance to the effect that 
owners of property within a specified distance of a 
proposed conditional use shall be notified thereof 
does not prevent the owners of property located 
more than such distance from the premises to be 


so used from maintaining an action to enjoin the 
use as a violation of the zoning ordinance.®® 

Tenants, Where the tenants of property are spe- 
cially damaged by a violation of a zoning ordinance, 
they can maintain an action to restrain the viola¬ 
tion.®® 

I 405. -Substitution and Intervention 

In general, affected property owners may Intervene In 
an action by a municFpallty or another property owner 
to enjoln a zoning violation, and a municipallty may in¬ 
tervene In an action by a property owner. 

Rules governing the substitution and intervention 
of parties in civil actions generally apply in actions 
to enjoin violations of zoning regulations.®! Thus, 
property owners affected by a violation of a zoning 
ordinance may intervene in an action to enjoin the 
violation instituted by another property owner®® or 
by the muncipality or the zoning authority;®® and 
similarly, the municipality may intervene, in a 
proper case, in an action brought by a property own¬ 
er.®® 


84. S.D.—Graves v. Johnson, 63 N. 
W.2d 341, 76 S.D. 261. 

85. Mo.—^Kellosr V. Joint Council of 
Women’s Auxillarles Welfare Ass’n, 
266 S.W.2d 374. 

S.C—Momeier v. John HcAIister, 
Inc., 27 S.E.2d 604, 203 S.C. 363. 

88. Mo.—^Kellog V. Joint Council 
of Women’8 Auxiliarios Welfare 
Ass’n, 266 S.W.2d 374. 

87. Mo.—^Kellog V. Joint Council of 
Women*s Auxillarles Welfare 
Ass'n, supreu 

Singla-fwnily distrlct 
Property owners in single-family 
zoning district had an interest in con¬ 
tinuation of that classification and, 
as such, were entltled to maintain 
suit to enjoin violation of zoning 
regulations. 

Mo.—^Kellog V. Joint Council of 
Women's Auxillarles Welfare Ass''n, 
supra. 

88. N.Y.—Wlke V. Herms, 61 N.T. 
S.2d 244. 187 Mlsc. 111. 

88. XTse for 34ttl« Xisagne hasehaU 
field 

Provision of town zoning ordinance 
reguirlng that, when a conditional 
use of realty is sought, owners and 
occupants of lands within a two 
hundred foot radius must be notified 
of the application by registered mail 
did not prevent owners of realty 
located more than two hundred feet 
from premises used as a Uttle 
Leaguo baaeball field from maintain¬ 
ing action to enjoin the use of the 
hasoball field in a manner contrary 
to conditions and regulations lald 
down by board of zoning and appeals 
of town. 
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N.Y.—^Babcock v. Port Washington 
Little League, 144 N.Y.S.2d 179. 

sa N.y.—Daub V. Popkin, 171 N.T.S. 

2d 613, 5 A.D.2d 283. 

TeiLants under leaslng agreements 
"Tenants who have possession of 
real property by virtue of leaslng 
agreements, as distinguished from 
statutory tenants, have personal or 
property rights in the domised prem¬ 
ises sufiicient to maintain an action 
to enjoin the violation of a zoning 
regulation, provided that such ten¬ 
ants suifer or are likely to incur 
special damages from a continuation 
of the violation.^' 

N.Y.—^Daub v. Popkin, supra. 
Coxnmerolal uses of huildJng j 

Tenants of bullding in an area 
zoned for residential purposes only 
could maintain an action to restrain 
use of bullding for commercial pur¬ 
poses. 

N.Y.—^Lustgarten v. 86 C. F. S. Inc., 
101 N.Y,S.2d 709. 

81. Suh8titu.tio& of City in action hy 
ooBUUlssloaer 

Where defendant was using his 
land for a dump without permlt 
from building commissioner in viola¬ 
tion of ordinance, and without permit 
from hoard of health, but bullding 
commissioner was sole plalntlft in 
suit for injunction, an amendment 
could be allowed substitutlng the city 
as party plalntifC so that city could 
enforce the zoning ordinance and 
regulation of board of health. 

]^ass.—Building Com*r of Medford v. 
C. & H. Co., 66 N.B.2d 637, 319 
Mass. 273. 

92. Xntewention hcld proper 
Intervenere, as owners of neigh- 
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boring property, had vital interest 
in action to enjoin defendant's use 
of his property as sanltarium for 
mental cases in violation of county 
zoning resolution and were entltled 
to intervene in the action. 

Wash.—^Park v. Stolzheise, 167 P.2d 
412, 24 Wash.2d 781. 

93- Neb.—City of Omaha v. Gllss- 
mann, 39 N.W.2d 828, 161 Neb. 896, 
appeal dismissed 70 S.Ct. 1003, 339 
U.S. 960, 94 Li.Ed. 1370, rehearlng 
donied 71 S.Ct 16, 340 XJ.S. 847, 
96 L.Ed. 621. 

Blght of JaterveiLors to appeal 

After adverse Judgment against 
municipallty and Intervenors, in ac¬ 
tion to enjoin use of bullding oon- 
structed in violation of zoning ordi¬ 
nance, intervenors as residents and 
property owners had an interest In- 
dependent of munlcipadity to abate by 
injunction any business establish- 
ment conducted in violation of zon¬ 
ing ordinance and were entltled to 
bring appeal from adverse Judgment. 
La,—City of New Orleans v. Lceco, 63 
So.2d 490, 219 Ia. 650. 

94. N.J.—Yanow v. Seven Oaks 
Park, 83 A.2d 28, 16 N.J.Super. 73. 
BlglLts of onglual parties not preju^ 
dloed 

N.J.—Yanow v. Seven Oaks Park, 
supra. 

Violation enjoined 

Xn suit, brought by private oitizens 
to enjoin operation of machlne shop 
at premises adjoinlng their horne, 
wherein municipallty intervened and 
filed a bili of complaint alleglng, In 
general, that nuisance set forth in 
plaJntifCs’ oomplaint also constituted 
violation of municipal zoping ordi- 



§ 406 ZONING 

§ 406. Pleadings 

The complaint or petition must state a cause of action 
for the Injunctive rellef sought and mu;rt properly plead 
the ordinance violated; and the defendant'8 pleading 
must contain matters of defense. Determinable issues 
are those presented by the pleadings. 

The general rtiles governing questions as to plead¬ 
ings in injunction proceedings apply in proceedings 
to enjoin the violation of a zoning regulation.^® 
Accordingly, the complaint or petition must allege 
facts sufficient to state a cause of action for the in¬ 
junctive relief sought.^® Thus, plaintifFs pleading 
must allege sufficient facts as to the violation of 
the ordinance,®^ and the ordinance must be properly 
pleaded®® or sufficiently identified,®® although the 
ordinance need not be set out in haec verba in the 
bili of complaint.1 The municipality is not required 
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affirmatively to aver or show that the ordinance in- 
cluded the whole municipality in a comprehensive 
zoning pkin even though a zoning ordinance which 
is not so applicable is invalid.^ Erroneous refer- 
ence to the authorizing statute will not render a 
pleading insufficient where it is ciear from other 
parts of the record which statute was intended.® 

Where plaintiff in the injunction suit discovers 
new matter after the filing of the orig^nal bili a 
supplementa! bili setting it out may be filed on mo¬ 
tioni 

Special damage or injury. In an action by a city, 
govemmental entity, or zoning authority to restrain 
the violation of a zoning ordinance, no special dam¬ 
age or injury to the city or public need be alleged,® 


nance, defendant's operations could 
be enjoined as vlolative of law, even 
thouirb the business was not so con- 
ducted as to constitute a private 
nuisance as to the individual plain- 
tiffs and without regrard to whether 
or not the Individual plaintifPs would 
be entitled to enforce zoning law. 
Pa.—Molner v. George B. Henne & 
Co., 105 A.2d 826, 377 Pa. 671. 

95. Md.—^Kahl v. Consolidated Gas 
Elee. Light & Power Co. of Baltl- 
more, 57 A.2d 331, 189 Md. 655. 

Deoisioii on demuxrer reserved 

In suits to restrain power com- 
pany from constructing an overhead 
transmisslon line without havlng 
first obtalned a special zoning per- 
mit, chancellor dld not abuse dis- 
cretion in reserving decision on com- 
plainants' demurrers to answers un- 
til after a hearing on the merits. 
Md.—^Kahl v. Consolidated Gas Elee. 
Light & Power Co. of Baltlmora 
supra. 

Seunzrer held not snstalnable 

Where property owners sought to 
restrain adjacent property owner 
from constructing garages on prop¬ 
erty in area allegedly restrictlvely 
zoned, demurrer, on ground that prop¬ 
erty owners had adequate remedy of 
law under ordinance without provi- 
sions of ordinance having been 
proved, could not be sustained. 

Mass.—^Boyle v. Building Inspector 
of Malden, 99 N.E.2d 925, 327 Mass. 
664. 

Prsyer for general relief 

Prayer for general relief is suffi¬ 
cient to warrant any decree sup- 
ported by facts alleged in the com¬ 
plaint if those facts are proved by 
evidence. 

HL—Du Page County v. Henderson, 
38 N.E.2d 720, 402 m. 179. 

99. Pa.^-City of Erie v. Baldwln, 
ComJPU 81 Erie Co. 101. 


Pleadings held sufficient 

(1) In general. 

Ala.—^Bobo V. City of Plorence, 69 
So.fd 463. 

Ga.—^Whlte v. Grlggs, 80 S.E.2d 163, 
210 Ga. 364. 

111.—^Du Page County v. Henderson, 
83 N.B.2d 720, 402 111. 179. 

(2) In action in equlty for in¬ 
junction restraining violatlons of a 
zoning ordinance, where complaint 
alleged both personal injury from 
noxious odors and property damage 
from trespass, motion to dismiss the 
complaint on ground that it did not 
state facts sufficient to constitute a 
cause of action would be denied. 
N.Y.—Barnum v. Home, 61 N.T.S.2d 

426, affirmed 61 N.y.S.2d 519, 270 
App.Dlv. 853. 

Pleading held insufficient 
Ga.—^Lanier v. Richmond County, 46 
S.E.2d 415, 203 Ga. 39. 

Amendment held good 

In action to enjoin defendant from 
operating a lumber manufacturing 
piant in violation of zoning laws and 
ordlnances, second count added to 
petition by amendment, alleging in 
more detall contention that permit 
for business, under circumstances it 
was issued to defendant, did not au- 
thorize defendant to operate lumber 
manufacturing piant using machines, 
sjid amplifylng details and circum¬ 
stances of transaction declared on, 
was sufficient to satisfy rule of 
enough to amend by, and was good 
against general demurrer. 

Ga,—Reed v. WThite, 68 S.B.2d 597, 
207 Ga. 623. 

97. Ala,.—^Bobo v. City of Florence, 
69 So.2d 463, 260 Ala. 239. 

Pa.—^Byers v. Conner, Com.Pl., 2 
Lebanon 276—Moyerman v. Glanz- 
berg, Com.Pl., 73 Montg.Co. 212. 

OonJUAOtive statemeut 

Allegatione in several paragraphs, 
conjunctively stated, that together 
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showed a violation of the ordinance 
were sufficient. 

Ala.—Bobo V. City of Florence, 69 
So.2d 463, 260 Ala. 239. 

96. Cal.—Taliaferro v. Wampler, 273 
P.2d 829, 127 C.A.2d 306. 

99. Cal.—Taliaferro v. Wampler, 

supra. 

Title and day of passage 
If plaintiff asserting violation of 
City ordinance by defendant elects 
not to allege adoption and efifect of 
ordinance in detail he must allege 
its title and day of its passage. 

Cal.—Taliaferro v. Wampler, supra. 
Complaint held Insufficient 
Where complaint seeking perma¬ 
nent injunction to restrain defend- 
ants from continuance of alleged vio¬ 
lation of building zone ordinance 
failed either to allege at large the 
portion of ordinance which had been 
violated or state substahee thereof in 
sufficient detail to identify it and 
to Show primary fact that defend¬ 
ant’s continuance of airdeld was a 
violation of the ordinance, complaint 
was insufficient to state cause of 
action. 

N.T.—Town of Oyster Bay v. Hicks- 
ville Air Park, 94 N.Y.S.2d 393. 

1. Ala.—^Rose v. City of Andalusia, 
31 So.2d 66, 249 Ala. 333. 

2. Ala.—^Rose v. City of Andalusia, 
supra. 

3. Errors treated as typographical 
errors 

N.C.—City of Raleigh v. Morand, 100 
S.E.2d 870, 247 N.C. 363. 

4 . N.H.—Stone v. Cray, 200 A. 617, 
89 N.H. 483. 

AmeiLdmeiiit of ordinance 
N.H.—Stone v. Cray, supra. 

5. N.Y.—City of Utica v. Ortner, 10 
N.Y.S.2d 729, 266 App.Div. 1039. 

Village of Old Westbury v. 
Hoblin, 141 N.Y.S.2d 186. 
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although there is some authority to the contrary;® 
but in an action by a private individual, such as a 
property owner, special damage must be alleged in 
some jurisdictions,*^ although not in others.® 

Defendanfs pleadings, Matters of defense must 
be contained and sufficiently set forth in defend- 
ant^s pleading.^ Defendant may plead as many sep¬ 
arate defenses as he has;^® and he can plead a 
denial of a violation of the ordinance and also plead 
the invalidity of the ordinance.i^ 

Issues, proof and varianae. In accordance with 
rules goveming such matters in proceedings for in- 
junctions generally, discussed in Injunctions § 188, 
the issues properly determinable by the court are 
those presented by the pleadings,and issues which 
are outside the scope of the case as presented by the 


ZONING §§40S-407 

pleadings are not before the court for determina- 
tion.15 The proof must correspond with the plead¬ 
ings and relate to the issues.^^ 

§ 407. Evidence 

The general rules of evidence apply In actions for 
an Injunction against the violation of a zoning ordinance 
or regulation. 

The general rules goveming questions relating 
to evidence in civil actions have been applied in 
actions for an injunction against the violation of a 
zoning ordinance or regulation.^^ Thus, the gen¬ 
eral rule that any otherwise competent evidence 
which is relevant and material is admissible and 
that evidence which is irrelevant, immaterial, or 
directed to collateral issues will be excluded, has 
been applied in such proceedings.^® 


AMon 1>7 'bvildlaig' inspector 
N.T,-—Griffln v. Reville, 149 N.T.S. 
2d 312. 1 Misc.2d 1046. 

6. Fetition held insnfBLoient 
Petitlon which failed to show how 

or in what manner the operation 
of a second Alliner station on prem- 
ises would damage those members of 
the Public who came within sphere of 
its operation and which did not show 
that the public might sustain some 
degree of inconvcnience or annoyance 
or that the gasoline tanks were cal- 
culated to produce a dangerous situa- 
tion did not state a cause of action 
authorizing the solicltor general to 
proceed as for the abatement of a 
public nuisance. 

Ga.—^Webb v, Alexander, 43 S.E.2d 
668, 202 Qa. 436. 

7. Md.—^Weinberg v. Kracke, 66 A.2d 
797, 189 Md. 276. 

Fleading held sirfllcient 
In .^uit in equity by owners of real- 
ty In area zont^d as residentia! dis- 
trict for mandatory injunction re- 
quiring ownor of store. which could 
be usod undor zoning ordinance as a 
store because such use existed at 
time ordinance became eftectlve, to 
remove Improvements made in viola¬ 
tion of ordinance. avermenta of bili 
that property of owners of realty 
and owner of store adjoined were 
fluihclent. in absence of demurrer, to 
allege facts showing that owners of 
realty sustained special damage, so 
a.s to entitle them to malntaln the 
suit. 

Ala.—Moore v. Pettus. 71 So.2d 814, 
260 Ala. 616. 

AUegatien. held lii,8itnolen.t 
Property ownex^s allegation that 
use by defendants of property for 
purpoae of automoblle wrecklng yard 
and for storage and sale of motor 
vehicles prohibited by ordinance 
would seriously endanger health, 
safety, morals, and general welfare 
of owners did not allege any dam¬ 


age to owners differing from that of 
general public so as to entitle own¬ 
ers to an injunction on proof of al¬ 
legation. 

Md.—Welnberg v. Kracke, 55 A.2d 
797, 189 Md. 275. 

8. Ga.—Graham v. Phinizy, 61 S.B. 
2d 461, 204 Ga. 638. 

9 . Tex.—^Taylor v. McLennan Coun- 
ty Crippled Children’s Ass'n, Civ. 
App., 206 S.W.2d 632, refused no 
reverslble error. 

Defense set np by amendment 
In suit for injunctive rellef against 
erectlon of fllling station in viola¬ 
tion of zoning ordinance, defendant 
could amend original answer to set 
up defense that county zoning au- 
thorltles had, slnce suit was flled, re- 
zoned the area so as to permit erec- 
tion and operation of fllling stations 
thoreln. 

G€u—^Atlantic Refinlng Co. v. Spears, 
89 S,B.2d 177, 211 Ga. 787. 
Estoppel to enforoe ozdinaaoe 
Tex.—^Newton v. Town of Highland 
Park, Civ.App., 282 S.W.2d 266, re¬ 
fused no reversible error. 

10. Mo.—City of St. Louis v. Fried- 
man, 216 S.W.2d 475, 358 Mo. 681. 

11- Mo.—City of St. Louis v. Frled- 
man, supra. 

AJlegatlons held Insufllcient to 
Show Invalidity of ordinance. 

Tex,—Taylor v. McLennan County 
Crippled Children’s Ass'n, Civ.App., 
206 S.W.2d 632, refused no reversi¬ 
ble error, 

la. IU.—Winnebago County v. Har- 
rington, 68 N.E.2d 610, 329 IlLApp. 
344, appeal transferred 63 N.B.2d 
6, 391 m. 267. 

13. N.T.—'Presldent and Trustees of 
Village of Ossinlng v. Meredith, 73 
N.T.S.2d 897, 190 Mlsc. 142. 
Bemedy not songht by pleadings 
Injunction against nuisance, even 
though nuisance was establlshed by 
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evidence, would not be grranted in an 
action where sole remedy sought was 
for an injunction against a violation 
of zoning ordinance. 

N.Y.—^President and Trustees of Vil¬ 
lage of Ossining r. Meredith, su¬ 
pra. 

Contention. as to one not party to 
suit 

In action to enjoln use of building 
constructed in violation of zoning or¬ 
dinance, contention of defendants 
that building could be used as a 
church could not be considered since 
no one having authority to represent 
a church was made a party to the 
action. 

La.—City of New Orleans v. Leeeo, 63 
So.2d 490, 219 La. 650. 

14. Ga.—Beed v. White, 63 S.B.2d 
697, 207 Ga. 623. 

111,—^Winnebago County v. Harrlng- 
ton, 68 N.E.2d 619, 329 Ill.App. 
344. 

Issues ralsed by general denial 
In suit to enjoin violation of zon¬ 
ing ordinance, where complalnt al¬ 
leged that nonconformlng use com- 
menced after restrictlons became ef¬ 
fective, general denial put in Issue 
Question of prior existenco of non- 
conforming use, and, therefore, it 
was error to exclude evidence ofiCered 
by defendant as to when Its use was 
establlshed. 

Idaho.—^Boise City v. Better Homes, 
243 P.2d 303, 72 Idaho 441. 

15. Ga.—White v. Grlggs, 80 S.B.2d 
163, 210 Ga. 364. 

16. Ga.—White v. Grlggs, supra. 
Dvideaoe held admissible 

<1) In general. 

Cal.—Smlth v. Collison, 6 P.2d 277, 
119 C.A. 180. 

Ga.—^Reed v. WTxlte, 63 S.B.2d 697, 
207 Ga. 623. 

(2) In suit to enjoln building of 
church In violation of alleged re- 
striction for residential purposes, trl- 



§ 408 ZONING 

§ 408. — Presumptions and Burden of 
Proof 

The coupt wfll indulge In the usual presumptions In 
an action for an injunctfon against a zoning violatlon; 
and the plalntiff has the burden of proving his cause of 
action and the defendant must prove his defenses. 

In accordance with rules governing presumptions 
and burden of proof in civil actions generally, pre¬ 
sumptions obtaining in civil proceedings generally, 
such as presumptions of regularity of governmental 
proceedings, arise in actions for an injunction 
against the violation of a zoning regulation 
plaintiff has the burden of proving the facts consti- 
tuting his cause of action for an injunctiones an(j 
defendant must prove ali the defenses on wliich he 
relies which are not admitted.es When plaintiff 
has met the burden of proof and made out a prima 
facie case, the burden of going forward with the 
evidence shifts to defendant.20 
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VdUdity of ordinance or regidation violated. In 
general, where the zoning ordinance or regulation 
allegedly violated is not invalid on its face it is 
presumed, or is prima facie held, to be valid,si 
and the burden of proving its invalidity and the 
facts showing its invalidity is on defendant, the 
party making such claim,22 and not on plaintiff 
municipality or adjoining landowner.23 

Special damage. A municipality or zoning au- 
thority bringing suit for injunction for violation of 
its zoning regulations is not required to show special 
damage;^^ but in some jurisdictions a private per- 
son is not entitled to recover where he has not 
shown that he would suffer any special damage or 
injury by reason of the violation,25 although the 
rule may be otherwise under some circumstances in 
other jurisdictions.SS 

Injunction sought in cross action, The situation 


al court properly took testlmony to 
determine whether enforcement of 
restriction would be of value to 
plalntilfs. 

Mich.—Smlth v, First United Pres- 
byterian Church. 62 K.W.2d 568. 
333 Mich. 1. 

(3) Ordinance. in ordinance book. 
held admissible. 

Ala.—Walls v. City of Guntersville, 
46 So.2d 468. 253 Ala. 480. 
Evldenoe htfd inadmlssible 

(1) In g'eneral. 

Cal.—^Dlederichsen v. Sutch. 118 P.2d 
863. 47 aA.2d 646. 

Mass.—^Town of Lexlngton v. Bean. 
172 N.B. 867, 272 Mass. 647, 

(2) In suit to enioin use of struc¬ 
ture as apartment house in zoned 
dwellingr house district. testlmony of 
witness as to other per sons in same 
greneraJ area renting* rooms to lodsrers 
was properly excluded as Irrelevant 
to issue as to whether defendants 
were operating their buildingr as 
apartment house. 

Ga.—Whlte v. Grigffs, 80 S.E.2d 163, 
210 Ga. 364. 

(3) In proceedinff to enjoln use of 
resldential property for automobile 
repair garage in violation of zoning 
ordinance, testlmony that property 
owners in vicinity of alleged viola¬ 
tion dld not object to such use of 
property was immaterlal and Irrele- 
vant to any issue involved on hear- 
ing and dld not tend in any way to 
Show that zoning ordinance was in¬ 
valid or that defendant was not vio- 
lating the sama 

Tei;.—City of Waco r. Marstaller, 
CivA.pp.. 271 S.W.2d 722. 

17. Ala.—•'Walls v.'City of Gunters¬ 
ville, 45 So.2d 468. 258 Ala. 480. 
SAslS6''of time siAee oxigin of viola- 
tldi 

' *Where town ofBlcials acgulesced in 


completed accessory building with re- 
spect to alterations made eighteen 
years prevlously without a building 
permit. and alterations caused build¬ 
ing to violate zoning ordinance. in 
action to enforce zoning ordinance. 
presumption would obtaln that after 
such lapse of time extension was 
consistent with the ordinance. and 
not that there was a violation, and 
alteration would be construed as ex- 
tension of a use to building which 
was designed for such nonconform- 
ing use at time ordinance was pass- 
ed. 

Tex.—Town of Highland Park v. 
Marshall, Clv.App.. 235 S.W.2d 658, 
error refused no reversible error. 

18. Idaho.—Boise City v. Better 
Homes, 243 P.2d 303, 72 Idaho 441. 

Tlolation 

(1) Plaintiff has the burden of 
proving the violation or impending 
violation of a zoning ordinance or 
regulation. 

N.T,—Wike v. Herms, 61 N.T.S.2d 
244, 187 Misc. 111. 

Tenn.—^Red Acres Irop. Club v. Burk- 
halter, 241 aw.2d 921. 

(2) Plaintiff municipality has bur¬ 
den of establishing the ordinance 
that was violated. 

Ala.—Walls V. City of Guntersville. 
45 So.2d 468, 253 Ala. 480. 

SToaexlstenoe of nonoonformlng usa 
In suit to enjoin violation of ordi¬ 
nance. burden would be on city to 
Show not only that zone restrictions 
were in effect in area including de¬ 
fendant’s property, but that noncon- 
formlng use complained of did not 
exist at time such restrictions be- 
came effectiva 

Idaho.—Boise City v. Better Homes. 
248 P.2d 303, 72 Idaho 441. 

19. Idaho.—City of Idaho Falis v. 

1252 


Grimmett, 117 P.2d 461, 63 Idaho 
90. 

IlL—City of Kaplerville v. Steinlng- 
er, 89 N.E.2d 840. 339 Ill.App. 294. 
Bzoeption in. ordlnonca 
It is incumbent on defendant to 
prove that he is wlthin an exception 
in the ordinance. 

Idaho.—City of Idaho Falis v. Grim¬ 
mett. 117 P.2d 461, 63 Idaho 90. 
Bstoppel to enforce ordinance 
In action by owner and occupant 
of private residential property to en- 
Join as a nuisance the maintenance of 
garage built by adjoining landowner 
in violation of zoning ordinance, de¬ 
fendant had burden of proving the 
facts of the estoppel which he had 
pleaded as a defense, 
lowa.—McCartney v. Schuette, 64 N. 

W.2d 462, 243 lowa 1358. 

Tex.—^Newton v. Town of Highland 
Park. Civ.App., 282 S.W.2d 266, re¬ 
fused no reversible error. 

20. Ala.—City of Guntersville v. 
W^lls, 39 So.2d 567, 252 Ala. 66. 

21. Ala.—^Walls V. City of Gunters¬ 
ville, 45 So.2a 468, 253 Ala. 480. 

22. Ala.—Rose V. City of Andalusia, 
31 So.2d 66. 249 Ala. 333. 

Idaho.—City of Idaho Falis v. Grim¬ 
mett. 117 P.2d 461, 63 Idaho 90. 

23. Ala.—Rose v. City of Andalusia, 
31 So.2d 66, 249 Ala. 333. 

2^ III.—^Drueck v. Petcrson, 91 N.E. 

2d 124, 340 IlLApp. 164. 

N.Y.—Griffln v. Reville, 149 N.Y.S.2d 
812, 1 Misc.2d 1045. 

25. IZl.—222 East Chestnut St. Corp. 
V. La Salle Nat. Bank, 146 N.E.2d 
717, 15 IU.App.2d 460. 

N.T.—Wike V. Herms, 61 N.T.S.2d 
244, 187 Misc. 111. 

26. Ky.—Parker v. Rash. 236 S.W.2d 
687, 314 Ky. 609. 
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o£ the parties and thc burden of proof may be re- dence in civil actions generally have been applied 
versed where the injunction against violations of a in procecding^ to cnjoin violations or threatened 
zoning ordinance is sought in a cross action.27 violations of zoning ordinances or regulations.^® 
Hence, in such circumstances, the burden of proving Thus, in various cases, evidence has been held suf- 
the invalidity of the zoning ordinance allegedly vio- ficient to warrant the issuance of an injunction or to 
lated is on plaintiff.28 establish incidental facts necessary to its issuance,*® 

or sufficient to warrant the refusal of an injunc- 
§ 409. - Weight and Sufi&ciency tion or insufficient to warrant its issuance or to 

General ruies appiy in determining the weight and establish incidental facts necessary to its issuance.*^ 
sufflciency of evidence in proceedinga to enjoin violations 

or threatened violations of zoning ordinances or regula- More specifically, the sufficiency of the evidence 

has been detennined with respect to proof of the 
Ruies goveming the weight and sufficiency of evi- violation of a zoning ordinance,** the validity of 


27. Tex.—^Edgre v. City of BellaJre, 
Civ.App., 200 S.W.2d 224, error re- 
fused. 

28. Znvalidlty not sIiowjl 
Plaintiff seekiner to enjoin Inter- 

ference with operation of restaurant 
in residentia! zone falled to show 
that ordinance zoningr for residential 
purposes property which had for sev¬ 
era! years been used on!y for such 
purpose was unreasonable, discrimin- 
atory, or arbitrary, and hence court 
proper!y enjoined use of the proper¬ 
ty in violation of zoningr ordinance, 
notwithstandins: Jury’s flnding that 
inclusion of property in residential 
zone was unreasonable and arbi- 
trary. 

Tex.—^Bdge v, City of Bellaire, su¬ 
pra. 

29. Mich.—^Rockenbach v. Apostie, 
47 N.W.2d 636, 330 Mich. 338. 

Weight of ooadusion of oity eaglneer 
In actlon to enjoin construction of 
a house in violation of City zoning 
ordinance requiring that residences 
be set back from property line a suf¬ 
ficient distance to conform to gener- 
a! pattern of setback of existing res¬ 
idences on any Street, court was not 
bound by conclusion of city engineer, 
in whoso oihce ordinance was pre- 
pared, that it would not be violated 
by construction of proposed house, 
where englneer*s testimony disclosed 
that his conclusion was based on fact 
that side of building on comer !ot 
faeing interseoting Street was scarce- 
!y ten feet from property line on 
Street in question without regard to 
fact that all other houses in block 
were set much farther back from 
Street 

La.—^Rabalais v. Hillary Builders, 
App., 02 So.2d 846. 

Proof of ordlnanoe violated 
In suit by city to enjoin violation 
of zoning ordinance, burden of prov¬ 
ing the ordinance was discharged by 
introduction of ordinance book con- 
tainlng the zoning ordinance with 
statutory oertiflcate under hand of 
City clerk with respect to adoption, 
publicatlon, and existenoe of the ordi¬ 
nance. 


Ala.—^Walls v. City of Guntersville, 
45 So.2d 468, 253 Ala. 480. 

Graat of ezoeption. 

In suit to enjoin defendants* use 
of premises ajs a parking lot, evi¬ 
dence sustained filnding of trial court 
that zoning board of appeals, under 
all circumstances, was justifled in 
granting exception to defendants to 
use three lots as a nonproflt, custom- 
er, or employee parking lot 
Ohio.—Steisapir v. Sears Roebuck & 
Co., App., 112 N.E.2d 548. 

Purpose of vlolatloa 
In actlon by tenant to enjoin con- 
tinued commercial use of building in 
violation of zoning law, evidence was 
sufficient to establish that acts of 
landlords and curtailmcnt of various 
Services previously rendered tenants 
were designed to make continued 
presence of residential tenants en- 
joying protectlon of the statutory 
rent laws so untenable as to force 
their eviction in order to make pos- 
sible introduction of new commercial 
tenants at vastly increased rents. 
N.T.—Lustgarten v. 3$ C. P. S. Inc., 
101 N.Y.S.2d 709, 9 Misc.2d 684. 

30. Cal.—Smith v. Collison, 6 P.2d 
277, 119 C.A. 180. 

Ga.—^White v. Griggs, 80 S.B.2d 163, 
210 Ga. 364—Reed v. White, 63 S. 
E.2d 597, 207 Ga. 623. 

Idaho.—City of Idaho Fall.^ v. Grim- 
mett 117 P.2d 461, 63 Idaho 90. 

111.—Du Page County v. Henderson, 
83 N.E.2d 720, 402 111. 179. 

City of Highland Park v. Calder, 
269 IlLApp. 255. 

Md.—^Maurer v. Snyder, 87 A.2d 612, 
199 Md. 551. 

Mich.—City of Howell v. Kaal, 67 N. 
•W.2d 704, 341 Mich. 585—Rocken- 
bach V. AposUe, 47 N.W.2d 636. 830 
Mich. 338. 

N.H.—City of Manchester v. Webster, 
128 A.2d 924, 100 N.H. 409. 

N.J.—^Heagen v. Borough of Allen- 
dale, 127 A.2d 181, 42 K.J.Super. 
472. 

Va.—Cherrydale Cernent Block Co. 
V. Arlington County Board, 28 S. 
R2d 158, 180 Ya. 443. 

Prior use 

In action by county plan commis- 
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sion to enjoin operation of trailer 
coach park in alleged violation of 
county zoning ordinance, evidence 
was sufficient to sustain flndlng that 
land involved had not been used as 
trailer park prior to enactment of 
ordinance, within meaning of exemp- 
tion clause of ordinance. 

Ind.—^Tomllnson v. Marlon County 
Plan Commission, 122 N.E.2d 852, 
234 Ind. 88. 

81. CaL—Eckles v. E. D. Belaney, 
Inc., 279 P.2d 798, 130 aA.2d 676— 
McNelll V. Redlngton, 154 P.2d 428, 
67 C.A2d 315. 

111.—^Irving-Xustln Bldg. Corporation 
V. Village Homebuilders, 37 N.B. 
2d 927, 812 IllA4>p. 179. 
lowa.—Gilliland v. Leiter, 47 N.W. 

2d 142, 242 lowa 497. 

Mich.—^Tel-Craft Civic Ass*n v. City 
of Detroit, 60 N.W.2d 294, 337 Mich. 
326. 

Minn.—Village of St. Louis Park v. 
Casey, 16 ]Sr.W.2d 459, 218 Minn. 
394, 155 A.L..R. 1128. 

K.J.—^Borough of Rockleigh, Bergen 
County V. Astral Industries, Inc., 
92 A2d 851, 28 N.J.Super. 255, re- 
fused 102 A.2d 84, 29 N.J.Super. 
154. 

N.Y.—Chapman v. Hapeman, 167 N. 

Y.S.2d 342, 8 Misc.2d 19. 

R.I.—Clemence v. Mazika, 54 A.2d 
379, 73 R.I. 254. 

Tex.—City of Grand Prarie v. Finch, 
Civ.App., 294 S.W.2d 851. 

Va.—Delta Oil Sales Co. v. Holmcs, 
42 S.B.2d 262, 186 Va. 301. 

Setback regolatioiui 
Evidence that building being erect- 
ed was set back from lines of ad- 
joinlng landowners’ several buildings 
in violation of municipal zoning or¬ 
dinance would not justify injunc¬ 
tion to restrain erection of building, 
where adjoinlng landowners did not 
prove that their rights would be in- 
vaded and it did not appear that ir- 
reparable damage to their properties 
would resuit. 

N.jr.—^Massaro v. Cigolini, 65 A.2d 
83, 1 N.J.Super. 484. 

32. Ohio.—Brow V. Sherwin-Wil¬ 
liams Co., App., 109 N.E.2d i64, 
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the ordinance or reg^lation,^^ whether a particu- so as to entitle him to maintain the suit.^® Cases 
lar use constituted or would constitute a nuisance,^^ have also adjudicated the siiflBciency of the evidence 
and whether a property owner suffered or was to establish matters o£ defense,^® whether property 
threatened with special damage by the violation, was subject to a nonconfonning use,^*^ and wheth- 


Evldenoe held snilloleiit 

(1) To Show violation or threat¬ 
ened violation of zoning regulation. 
La.—^Ramsey v. Fontenot, App., 86 

So.2d 861. 

Mass.—^Town of Seekonk v. John J. 
McHale & Sons, 90 N.E.2d 326, 325 
Mass. 271. 

Mich.—Jones v. De Vries, 40 N.W. 

2d 317, 326 Mich. 126. 

Mo.—^Evans v. Roth, 201 S.W.2d 357, 
356 Mo. 237. 

Tex.—City of Amaxillo v. Meade, 
Civ.App., 286 S.W.2d 276. 

(2) To Show no violation. 

Cal.—^People v. Johnson, 277 P.2d 46, 
129 C.A.2d 1. 

Ohio.—Brow v. Sherwin-Williams Co., 
App., 109 N.K2d 864. 

(3) To wairant conclusion that vi¬ 
olation by defendants and any dam- 
agres sustained by plalntlffs were too 
trivial to warrant Injunctive relief. 
N.T.—Solof V. Heitner, 126 N.T.S.2d 

67, modlfled on other grounds 122 
N.T.S.2d 365, 282 App.Div. 738. 
Evidence held Insnfdoient 

(1) To Show violation. 

lowa.—Gilliland v. Leiter, 47 N.W. 

2d 142, 242 lowa 497. 

N.Y.—^Wike V. Herms, 61 N.T.S.2d 
244, 187 Misc. 111. 

Pa.—Township of Whitemarsh v, 
Chemical Concentrates Corp., Com. 
Pl., 62 Montgr.Co. 258. 

Tenn.-—Red Acres Imp. Club v, Burk- 
halter, 241 S.W.2d 921, 193 Tenn. 
79. 

(2) To sustaln plalntilCs’ conten- 
tion that construction of multiple 
dwellingrs would nullify intended pur- 
pose of zoning ordinance which was 
to lessen congestion, disorder, and 
danger inherent in unregulated mu- 
nicipal development and to prevent 
overcrowding of land and undue con- 
centration of population. 

Mich.—Tel-Craft Civic Ass’n v. City 
of Detroit. 60 N.W.2d 294, 337 Mich. 
326. 

33. Evidence h^d sufficient 

To sustain findlng that the ordi- 
nances were unreasonable, arbitrary, 
discriminatory and void, in so far 
as they afCected defendant*s land. 
CaL—San Diego County v. Williams, 
272 P.2d 619, 126 C.A.2d 804. 
Bvidenee held tnsufficient 

To establish invalidity of ordinanc- 
es or regulatione. 

K.Y.—Town of Bastchester v. Noble, 
148 N.T.S.2d 692, afBrmed 153 N. 
T.S.2d 600, 2 A.D.2d 714. 

34. Evidence held sufficient 

(1) To sustain flnding that use 
.would cohstitute a nuisance. 


Ark.—Phillips v. Adams, 809 S.W.2d 
205. 

(2) To Show that particular use 
was not a nuisance. 

Cal.—^Eckles v. B. D. Delaney, Inc-, 
279 P.2d 798, 130 C.A.2d 676. 

35. Evidence held sufficient 
Ala.—Moore v. Pettus, 71 So.2d 814, 

260 Ala. 616. 

111.—Drueck v. Peterson, 91 N.B.2d 
124, 340 IlLApp. 164. 

Evidence held in sufficient 
Wyo.—Knight v. City of Riverton, 
259 P.2d 748, 760, 71 Wyo. 469. 

36. N.J.—Garrou v. Teaneck Tryon 
Co., 94 A.2d 332, 11 N.J. 294. 

Evidence held sufficient 

(1) To sustain flnding that own- 
ers’ property zoned for business and 
commercial purposes substantially 
represented part of land which was 
used by owners for business or com¬ 
mercial purposes. 

Tex.—Storm Bros. v. Town of Bal- 
cones Heights, Civ.App., 239 S.W. 
2d 842, refused no reversible error. 

(2) To sustain flnding that drive- 
in theater construction, sought to be 
enjoined, had been commenced in 
good fadth prior to adoption of zon¬ 
ing ordinance it was alleged to vio¬ 
late. 

N.T.—McNary v. Airport Drive-In 
Theatre, 120 N.T.S.2d 694, 281 App. 
Div. 1002, reargument and appeal 
denied 122 N.Y.S.2d 415, 281 App. 
Div. 1060. 

Evidence held insuffioient 

(1) To establish matters of defense 
generally. 

N.Y.—City of Yonkers v. Rentways, 
Inc., 109 N.B.2d 697, 304 N.Y. 499. 

Driscoll V. Brunner, 64 N.Y.S.2d 
161, aflftrmed 63 N.Y.S.2d 644, 270 
App.Div. 1025. 

(2) To Show such undue delay as 
would Justify dismissing action for 
laches. 

—Garrou v. Teaneck Tryon Co., 
94 A.2d 332, 11 N.J. 294. 

(3) To establish that clty had not 
attempted to enforce ordinance 
against others and that attempted 
enforcement against milk company 
was discriminatory, improper, or In 
contravention of the egual protec- 
tion clauses of the state and federal 
constltutions. 

lowa.—City of Creston v. Center Milk 
Products Co., 61 N.W.2d 463, 243 
lowa 611. 

37. Evidence held sufficient 

(1) To Show that there had been 
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a nonconforming use which defend¬ 
ant could continue. 

La—^Audubon Area Zoning Ass*n v. 
Rrushevski, App., 82 So.2d 460— 
City of New Orleans v. Buffa, App., 
69 So.2d 140. 

N.Y.—Town of North Hempstead v. 
De PasQuale Bros., 116 N.Y.S.2d 
664, 280 App.Div. 991, appeal de¬ 
nied 118 N.Y.S.2d 557, 281 App.Div. 
709. 

City of Syracuse v. Bronner, 133 
N.Y.S.2d 163. 

Tex.—Town of Highland Park v. 
Marshall, Civ.App., 236 S.W.2d 658, 
refused no reversible error. 

(2) To Show that there was no 
existing nonconforming use at the 
time the ordinance or regulation be- 
came effective. 

Ind.—^Anderson Lumber & Supply Co. 

V. Fletcher, 89 N.B.2d 449, 228 Ind. 
383. 

N.Y.—Incorporated Vlllage of Lau¬ 
rei Hollow V. Laverne Originals, 
Inc., 128 N.Y.S.2d 326, 283 App. 
Div. 795, reargument and appeal de¬ 
nied 129 N.Y.S.2d 242, 283 App.Div. 
816, afflrmed 121 N.B.2d 618, 307 
N.Y. 784. 

(3) To Show that right to use 
premlses for nonconforming purpose 
had been lost or abandoned. 

La—Onorato v. Rossignol, 47 So.2d 
489, 217 La 751. 

Pa,—Whltpain Tp. v. Bodine. 94 A. 
2d 737, 372 Pa 609. 

(4) To Show that defendanfs use 
of land was not the same noncon¬ 
forming use as that made of the 
premises when the ordinance was 
passed. 

N.Y.—City of Buffalo v. Doran, 114 
N.Y.S.2d 220, 280 App.Div. 874. 

Evidence held insuffioient 

(1) To establish pre-exlsting non¬ 
conforming use. 

Ey.—^Durning v. Summerfield, 235 S. 

W. 2d 761, 314 Ky. 318. 

N.Y.—Town of Perinton v. Muzeka, 
141 N.Y.S.2d 607, appeal dlsmissed 
149 N.Y.S.2d 251, 262, 1 A.D.2d 
795, four cases, appeal dismissed 
149 N.y.S.2d 262, 1 A.D.2d 796, 
amended on other grounds 151 N.Y. 
S.2d 622, 2 A.D.2d 647. 

(2) To establish that nonconform¬ 
ing use had been altered or discon- 
tinued since enactment of zoning 
law. 

N.Y.—^Town of North Hempstead v. 
De Pasouale Bros., 116 N.Y.S.2d 
564, 280 App.Div. 991, appeal de¬ 
nied 118 N.Y.S.2d 667, 281 Ai)p.Div. 
709. 
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er defendant had a valid counterdaim.** 

§ 410. Trial 

General rules govern mattere as to triai In actions 
to enjoln violations or threatened violatlons of zoning 
regulations, suoh as questlons of law and fact, the sub- 
mission of questlons to the Jury, and findings. 

Rules governing matters relating to trial and 
trial procedure in civil actions generally have been 
applied in actions for injunctions to restrain viola¬ 
tions or threatened violations of zoning regula- 
tions,^® as with respect to questions of law and 
fact,^® the submission of questions to the jury,^! 
and the necessity and sufficiency of findings.^2 


ZONING §§ 409-411 

§411. Judgment or Decree; Relief Granted 

The judgment or decree must conform to the Issues 
and the findings; and the relief granted, which may, In 
addition to the Injunction, include damages suffered prior 
to the injunction, is a matter for the discretion of the 
court. 

Rules governing the judgment or decree in pro- 
ceedings for injunctions generally, discussed in In¬ 
junctions §§ 211-220, have been applied in actions 
for injunctions to restrain violations or threatened 
violations of zoning ordinances or regulations."** 
The decree must conform to the issues, as made by 
the pleadings and proof,^^ and similarly, the decree 


38. Evidence lield InsnffloiexLt 

In action by town to enforce zon¬ 
ing bylaw forbiddlng use of certain 
realty for industry, trade, manufac- 
turing or commercial purpoaes but 
not preventing continued use of any 
realty for purpose for which it was 
used at time bylaw was adopted, evi- 
dence by defendants in support of 
claim for damages on ground that 
one to whom they had contracted to 
sell gravel held them reaponsible in 
damages for breach of contract was 
insufflcicnt to prove any damages. 
Mass.—Town of Wayland v. Lee, 01 
N.E.2d 835. 325 Mass. 637. 

39. Ind.—Tomlinson v. Marion Coun- 
ty Plan Commission, 122 N.E.2d 
852, 234 Ind. 88. 

40. Question held one of fact 

Fllling statlon is not a nuisance 
per se, and whether a particular sta- 1 
tion, when put in operation, will be 
80 situated as to constitute a nuis¬ 
ance is a question of fact. 

Ark.—Phillips v. Adams, 309 S.W.2d 
205. 

41. Evldence h^d to warrant snb- 
mlsslon of case to Jnry 

In action by city to enjoin con- 
struction of a building allegedly in 
violation of zoning ordlnonce, evi- 
denco that defendants proposed to 
erect a building to be used as a ga- 
rage, ofllcc, and warehouse from 
which to conduct a vending machine 
business on the same lot as a build¬ 
ing used by defendants* tenants for 
conducting a varlety store and for 
dwelling purposes made out a sub- 
missible case on question of violation 
of zoning ordlnance prohibiting erec- 
tion of more than one main building 
on a single lot and deUning an acces- 
sory building as one subordinate to 
main building and used for a purpose 
incidental to permitted use of main 
building. 

Wls.—City of Lake Mills v. Veldhuiz- 
en, 5$ N.W.2d 491. 263 Wis. 49. 

42. Te*.—Edge v, City of Bellaire, 
Civ.App., 200 S.W.2d 224, error re- 
fused. 


Findings must obnfonn to proof 
Tex.—^Bdge v. City of Bellaire, Civ. 
App., 200 S.W.2d 224, refused no 
reversible error. 

Findings held not erxoneons or un- 
waxxanted 

Tenn.—‘Pointer v. Davis, 241 S.W.2d 
1000, 193 Tenn. 41. 

Speolal dndlng not required 
Where trial court made special 
flnding not required by statute and 
not requested by parties, it was con- 
sidered general flnding. 

Ind.—Tomlinson v. Marion County 
Plan Commission, 122 N.B.2d 852, 
234 Ind. 88. 

43. Cal.—People v. Johnson, 277 P. 
2d 45, 129 C.A.2d 1. 

Befanlt judgment and prooeedlngs 
thereafter 

Where city sued to enjoin violation 
of zoning ordinances, defendant's mo- 
tion to amend petitlon by showing 
provisions of involved ordinances 
was overruled and defendant was j 
given ten days to plead further, de¬ 
fendant did not comply with order 
and on following day filed motion to 
require plaintiffi to separately state 
and number causes of action, and ap- 
proximately six months later plaln- 
tiff moved for default judgment, trial 
court under record properly granted 
plaintifTs motion and refused to per- 
mlt defendant to plead further on 
ground that defendant mercly meant 
to delay flnal judgment and to pro- 
tract litigation unnecessarlly. 

Wyo.—City of Casper v. Simpson, 247 
P.2d 154, 70 Wyo. 215. 

Summaxy judgmsflLt, txlahle issue 
Where defendant in action by town 
to enjoin him from making altera- 
tions or additions to building in a 
resldential zone attacked validity of 
zoning ordinance on ground that it 
was unreasonable, conflscatory, and 
unconstitutional as applied to his 
property in that by reason of physi¬ 
ca! characteristics of such property it 
could not be used for residential 
purposes within the limitations Im- 
posed by ordinance, triable issue of 
fact as to whether such property was 
reasonably adapted for residential 
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use precluded summary judgment for 
defendant, in view of provision in 
ordinance for grantlng a variance as 
to such of the restrictions applicable 
to zone as would otherwise prevent 
such use. 

N.T.—Town of Cortlandt v. McNally, 
126 N.T.S.2d 702, 282 App.Div. 1072, 
appeal denied 128 N.Y.S.2d 597, 283 
App.Div. 800. 

FEotiou to opeu judgmeiit after term 
Where court of common pleas, aft¬ 
er trial, entered judgment enjolning 
owners of realty from using their 
realty in violation of zoning regula- 
tions of City, and after term of court 
during which judgment was rendered, 
owners of realty moved to open the 
judgment, claiming that zoning com¬ 
mission was illegally constituted and 
that regulations were not valid and 
legal, court of common pleas did not 
have power to grant the motion and 
did not err in denying motion. 

Conn.—^Poneleit v. Dudas, 106 A.2d 
479, 141 Conn. 413. 

Correotion. of juOgmeiub by amend- 
mexLt 

Where city zoning ordinance pro- 
hiblted construction of a building 
closer to side property line than three 
feet, enjolning construction of a 
house nearer than five and one-half 
feet to side property line was error 
and judgment should be amended so 
as to conform to restrlction imposed 
by ordinance. 

La.—^Rabalais v. Hlllary Bullders, 
App., 62 So.2d 846. 

44. 111.—Winnebago County v. Har- 
rington, 68 N.E.2d 619, 329 IlLApp. 
344. 

Matteors not in. issue 

(1) In aotion to enjoin operation of 
traller coach peurk in alleged violation 
of county zoning ordinance, whereln 
plan commission prevalled on perma¬ 
nent injunction Issue, all else in flnd¬ 
ing and judgment was surplusage and 
would be disregarded, with exception 
of costs, which followed judgment as 
matter of law. 

Ind.—^Tomlinson v. Marion County 
Plajn Commissioxi, 122 N.E.2d 852, 
234 Ind. 38. 
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must conform to the findings and it should pfo- 
vidc for such relief as, in view of the facts, cir- 
cumstances, and situation in the particular case, is 
warranted.^® Whether or not the private citizens 
who joined with the municipality in the suit to en- 
join ^e zoning violation were entitled to relief does 
not affect the cit^jr^s right to relief.^*^ 

Damages. In a proper case, the relief granted in 
an action for an injunction to restrain violations of 
zoning regulations may include damages incurred 
prior to the granting of the injunctive relief.^^ 

Restoration of conditions; removal of buildings. 
Where defendant has fully completed the zoning 
violation sought to be restrained, after the filing 
of the bili but before the issuance of any order or 
decree, the court has power to compel by manda- 
tory injunction the restoration of the former condi- 
tion of things,^^ as by ordering the removal or dem- 
olition of offending buildings or structures.^O On 
the other hand, a court has refused a mandatory in¬ 


junction to require the removal of certain struc- 
tures, the court preferring to leave to the officials 
of the local building department the ordinary and 
customary means of compelling the removal of con- 
demned and illegal buildings.^^ So also, where a 
building which is to be used in violation of the zon¬ 
ing law may also possibly be used in conformity 
with the law it is inequitable to require it to be 
dismantled.®^ 

§ 412 . -Preliminary Injunction 

A preliminary, temporary, or interlocutory Injunction, 
untii flnal determination is made, may be granted In the 
discretion of the court on motion therefor made before 
trial. 

A preliminary, temporary, or interlocutory in¬ 
junction, imtil final determination is made, may be 
granted in a proper case on motion therefor made 
before trial.^^ The question whether such an in¬ 
junction should be granted is generally discretion- 
ary;5^ but in some circumstances there is no room 


<2) In fiult to enjoin construction 
of filling statlon In residentlal sub- 
division, where pleadings did not put 
in Issue any question with respect 
to Southwest comer of certain block, 
concluslon, implicit in decree enjoin- 
iag construction of fllling station on 
southeast comer but not Southwest 
corner, that Southwest corner was 
only corner on which station could 
be built wlthout harm was only val- 
uable as findin^ of fact and had no 
other forca 

Ala.—Shell Oil Co. v. Bdwards, 81 So. 
2d 636, 263 Ala. 4, certiorari denied 
76 S.Ct. 139, 350 U.S, 886, 100 L. 
Ed. 780. 

45. FlndiscTs to support de n lal 
of inJuiLotion. 

2font—Jones v. Continental Oil Co.. 
300 P.2d 618, 130 Mont 267. 

46 . UtalL—Benjamin v. Liietz, 211 P. 
2d 449, 116 Utah 476. 

47. Tenn.—City of Knoxville v. Pe- 
ters, 191 S.W.2d 164, 183 Tenn. 93. 

48. N.X—Garrou v. Teaneck Tryon 
Oo.. 94 A.2d 332, 11 N.J. 294. 

jncidflnt of eKerdso of equitable Ju^ 
xisdlotioiL 

Any damage which has been Incur¬ 
red prior to granting of injunctive 
relief in suit to enjoin violation of 
zoning ordinance can readily be de- 
termined by trial court, as incident to 
exercise of its equitable jurisdiction 
and wlthout impairment of any con- 
stitutional right to trial by jury. 
]Sr.J.--Garrou v. Teaneck Tryon Co.. 
supra. 

No damages salfered yet; referenoe 
denied 

tThere defendants violated zoning 
ordinance by starting construction of 
race track on realty zoned for resi- 


dences, but adjacent property owners 
had not as yet suffered any actual 
positive damages, reference of issue 
of damages would be denied. 

N.T.—-Long V. Longo, 93 N.Y.S.2d 
623. 

49. Wis.—Bouchard v. Zetley, 220 N. 
W. 209. 196 Wis. 636. 

50. Wis.—^Bouchard v. Zetley, supra. 
Xnjmiotloxi properly granted 

Mandatory injunction compelling 
partial destructlon of buildings 
erected after notice of defendants' 
violation of zoning ordineince was 
properly granted, notwithstanding 
claim that money Judgment would 
sufflciently compensate plalntiffs. 
Wis.—^Bouchard v. Zetley, supra. 

61. N.T.—^Longo v. Bilers, 93 N.Y.S. 
2d 617, 196 Misc. 909. 

52. Warehouse 

Where construction by partncrs of 
warehouse to be used in their busi- 
ness was an unlawful extenslon of a 
nonconforming use in violation of 
county zoning ordinance, because 
partners proposed to use the ware¬ 
house in connection with their busl- 
ness, but it was possible that ware¬ 
house could be used for a conform- 
ing use under the ordinance, it was 
inequitable to require partners to 
dismantle partially constructed 
warehouse, even though partners pro- 
ceeded with construction of ware¬ 
house after notice that construction 
of warehouse was an unlawful exten- 
sion of a nonconforming use. 

Md.—Shannahan v. Ringgold, 129 A. 
2d 797, 212 Md. 431. 

53. Tex.—^Parrino v. Dubois, Civ. 
App., 220 S.W.2d 305, refused no 
reversible error. 

1256 


54, Tex.—Weaver v. Van Wagner, 
Civ.App., 269 S.W.2d 348. 

Befusal held not abuse of discretion 

(1) Where use appeared to be a 
mere continuation by property own- 
er of residentlal use of his property. 
Tex.—Weaver v. Van Wagner, su¬ 
pra. 

(2) Where defendant agreed to 
maintain the status quo. 

Md.—^Kahl v. Consolidated Gas, Elee. 
Llght & Power Co. of Baltimore, 67 
A.2d 331, 189 Md. 665. 

Gffant hM not abuse of discretion 

(1) In generat. 

Tex.—^Parrino v. Dubols, Civ.App., 
220 S.W.2d 305, refused no reversi¬ 
ble error. 

(2) In suit on behalf of city to en¬ 
join landowner from using part of 
land as a lumber yard in alleged vio¬ 
lation of zoning ordinance, granting 
preliminary injunction agalnst such 
use was not an abuse of discretion, 
but landowner should be allowed to 
sell lumber remainlng on premises in 
regular course of business pending 
trial, wlthout replacing it with other 
lumber. 

II.I.—^Miller v. Tanenbaum, 200 A. 
449, 61 RJ. 92. 

(3) In suit to enjoin city from 
erecting flre station on property own- 
ed by city in area zoned for other 
purposes on ground that city had 
abused discretion in selecting site 
and that land had already been ded- 
icated for park purposes, granting of 
temporary injunction was within dis¬ 
cretion of trial court where evidence 
was confllctlng. 

Ga.-*-Mayor, etc., of Savannah v. Col- 
lins, 84 S.B.2d 454, 211 Ga. 191. 
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for the exercise of judiciai discrction and plaintiff 
may be entitled to such relief as a matter of right.^5 
In determining whether a temporary injunction 
should be granted, if the relief sought by way of a 
temporary injunction is the same as may ultimate- 
ly be obtained after trial, the temporary restraint 
will be granted with great caution and only where 
necessity requires it^^ 

Duration of temporary injunction, A temporary 
injunction generally continues in effect until it is 
dissolved or until a hearing is had on iL^^ Thus, 
in the absence of a hearing thereon, the language 
of the trial judge continuing in effect a temporary 
restraining order previously granted has no effect 
on the previous order and does not supersede it.®® 

§ 413. Costs and Fees 

Under a permissi ve statute a successful plaintiff In a 
suit to enjoln the violation of a zoning ordinande may 
recover an attorney's fee as costs. 

Rules governing the allowance of costs and fees 


in injunction proceedings generally, discussed in In- 
junctions § 221, have been applied in actions for a» 
injunction to restrain violations or threatened vio- 
lations of zoning regulationsand under statute 
expressly so providing a successful plaintiff in a 
suit to enjoin the violation of a zoning ordinance 
may recover an attome/s fee as costs,®® which 
the trial court may properly award by a supple- 
mentary decree.®! Proper costs and fees may also 
be allowed to a successful intervenor.®2 

§ 414. Review 

General rules govern review of actions for injunctione 
against zoning violations, the scope and extent thereof, 
and the determination and disposition of the cause on 
appeai. 

Rules governing review of determination in civil 
proceedings generally have been applied in actions 
for injunctions against zoning violations with re- 
spect to review and the scope and extent thereof,®®^ 
and the determination and disposition of the cause 


Beeldente entitled to Interlocntory 
injunction 

Residents of area zoned for opera- 
tion of fillingr stations conducted 
wholly within a buildlng except for 
off-street loadingr and dellvery vehi- 
cles which are incidental thereto 
were entitled to interlocutory injunc¬ 
tion restrainingr erectlon of dlllns: 
station which was to he conducted 
lar^rely outside buildingr. 

Ga.—^Atlantic Kefining' Co. v. Spears, 
89 S.E.2d 177, 211 Ga. 787. 

65. La.—City of New Orleans v. 
liCeco, 63 So.2d 490, 219 La. 660. 

Belnsal held error 

In proceedinfiT to enjoln use of res- 
idential property for automobile re- 
pair erara^re in violation of zoning or- 
dinancc, where undisputed evidence 
showed that defendant was thus vio- 
latlng the ordinance, trial court erred 
to prejudice of municipality in deny- 
ing its application for temporary in- 
junction. 

Tex.—City of Waco v. Marstaller, 
CIv.App., 271 S.W.2d 722. 

66. No showlng of irraparahle In- 
Jury 

In action by villages to restrain 
town from constructing public beach- 
es within vlllage areas zoned for res- 
identlal purposes only wherein vil- 
lages attached statute authorizing 
towns to construet such beaches as 
unconstitutional because it permits 
towns to construet beaches in viola¬ 
tion of zoning ordlnances, villages 
failed to make necessary showing on 
motion for temporary injunction 
pending trial, that immediate estab- 
lishment of beaches would be de¬ 
structive of thelr rights or cause ma- 
terial and irreparable injury» and 
therefore motion was denied. 


N.Y.—^Incorporated Village of Lloyd 
Harbor v. Town of Huntington, 
143 N.T,S.2d 797. 

67. Ga.—^Parker & Co. v. Village of 
North Atlanta. 91 S.E.2d 856, 212 
Ga. 177. 

58. Ga.—^Parker & Co. v. Village of 
North Atlanta, supra. 

59. N.Y.—Solof V. Heitner, 122 N.Y. 
S,2d 365, 282 App.Div. 758. 

Costs denied 

In action for removal of that part 
of defendants’ garage, which was 
erected within area restricted by cov- 
enants and building zone ordinance 
of town, and for damages, wherein 
Judgment was rendered in favor of 
defendants dismissing complaint on 
ground that violations were insignid- 
cant, that damage sustained was too 
trivial for relief, and that plaintiffs 
were gullty of laches, defendants 
should not have been awarded costs. 
N.Y.—Solof V. Heitner, supra. 

60. Statute held valid 

Statute providing that successful 
plaintiff in a suit to enjoin violation 
of zoning ordinance may recover at- 
tornoy’s fee as costs is not vlolative 
of constitutlonal provision prohiblt- 
ing creation of special prlvileges and 
immunities. 

111,—Pasfleld V. Donovan, 181 NJB3.2d 
604, 7 I11.2d 663. 

61. 111.—Pasfleld v, Donovan, supra. 

62. Wash.—Park v. Stolzhelse, 167 
P.2d 412, 24 Wash.2d 781. 

Costs and attomey''8 fees allowed 
Intervenors, as owners of neighbor- 
ing property, had vital interest in 
action to enjoin defendanfs use of 
his property as sanltarium for men- 
tal cases in violation of county zon- 
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ing resolution and were entitled to 
intervene in the action and, hence, 
intervenors should be allowed their 
costs for filing their complaints in 
intervention and their statutory at- 
torneYs fees. 

Wash.—^Park v. Stolzheise, supra. 
Wltness fees to Intezvenors dlsaL 
lowed 

Intervenors, as litigants, were not 
entitled to have taxed as part of 
costs fees to intervenors as wit- 
nesses. 

Wash.—^Park v. Stolzheise, supra. 

63. Tex.—Storm Bros. v. Town of 
Balcones Heights, Civ.App., 239 S. 
W.2d 842, refused no reversible er¬ 
ror. 

Time for appeai 

Pa.—^Appeai of Estock's Zoning, Com. 

Pl., 63 Lanc.B6v. 203. 

QnestioiL not ralsed In lower court 
Where action to enjoin violation of 
zoning ordinance was tried at all 
times as If a certaln ordinance were 
applicable, property owners could not 
raise, for flrst time in motion for 
rehearing before reviewing court, 
contention that the ordinance in 
Question was not applicable. 

Tex.—^Newton v. Town of Hlghland 
Park, Civ.App., 282 S.W.2d 266, er¬ 
ror refused no reversible error. 
Error not objeoted to in lower oourt 
In suit by City to enjoin violation 
of zoning ordinance, where zone loca- 
tion of property was not in dlspute 
and introduction of ordinance was 
not objected to on the ground that 
boundaries of the districts zoned did 
not appear from the ordinance but 
only by reference to map which was 
referred to therein but was not intro- 
duced, alleged error In admission of 
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on appeal.®^ The review proceeding must be 
brought in the appellate court having jurisdiction 
over the case.^5 jn some States, where the proceed- 
ings do not properly involve or raise a constitutional 
question the supreme court does not have jurisdic¬ 
tion of a direct appeal.®® 

§ 416. Violation of Injunction; Piinishment 

The violation of an Injunction to prevent a zoning 
violation may be punishable as a contempt of court. 

The violation of an injunction or restraining or- 
der to prevent the violation of a zoning ordinance 
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or regulation may be punishable as a contempt of 
court and the punishment for the violation may 
be determined on a motion to punish for contempt.®^ 

§ 416. Liability for Securing Wrongful Is- 
3 uance of Injunction 

The fact that a municipality or other governmental 
entity securing the issuance of an injunction against a 
zoning violation does so wrongfuily does not render it 
liable In damages to the party restrained; nor is there 
any liability where the defendant had been negligent. 

While it is a general rule in injunction suits that 


ordinance could not be predlcated on 
that ground. 

Ala.—^Walls v. City of Guntersville, 
45 So.2d 468, 263 Ala. 480. 
future graat of variauoe uot oouviuo- 
Ing 

In suit to enjain defendants* use 
of coach house as residence in vio¬ 
lation of zoning ordinance of City, 
where appellate court found plaln- 
tiffs entltled to relief sought, but 
defendants contended that their vio¬ 
lation of ordinance should be over- 
looked because variance would be 
granted by board of adjuatment any- 
how if defendant took correct proce- 
dural steps to obtain it, record failed 
to convince appellate court that de- 
fendanta could persuade board to re- 
consider Its declsion denying such 
variance to defendants’ predecessor 
in title and grant variance to defend¬ 
ants. 

Pa.—Phillips V. Grimths, 77 A.2d 375, 
366 Pa. 468. 

Xividauce uot reported 
Evidence not having been reported, 
there was no adequate basis for test- 
Ing trlal judge's conclusion that new 
bln was not a “structure” within pro- 
hibltlon of zoning bylaw forbiddlng 
replacement of nonconformlng build- 
ings without a permit, and his decree 
would be affirmed. 

Mass.—Town of Manchester v. Lea- 
hy, 143 N.E.2d 198. 

64. Mich.—Wolff v. Steiner, 87 N.W. 

2d 85, 350 Mich. 615. 

Afflnuauoe by equally dlvided court 
Mich.—Wollf V. Steiner, supra. 

Ckaut of lujuuotioxL sustained 

(1) Where construction of fllllng 
station as and where complainant 
proposed would constitute a nuisance. 
that ordinance prohibiting erection of 
filling stations in area was repealed 
would not entitle hlm to erect sta¬ 
tion, and did not authorize review of 
Injunction on ground of newly dis- 
covered evidence. 

Tenn.—^Pointer v. Davls, 241 S.W.2d 
1000, 193 Tenn. 41. 

(2) Where City was granted in¬ 
junction restraining church member 
frozn conducting Services In private 
residence dlstrict from which church- 


es were excluded without use permit 
by zoning ordinance, and where 
church member failed to exhaust his 
administrative remedy by applying 
to City for use permit, injunction re¬ 
straining member from conducting 
church Services in zoned dlstrict 
would be affirmed. 

Cal.—City of Chico v. First Ave. 
Baptist Church of Chico, 23*8 P.2d 
587, 108 C.A.2d 297. 

Indefinite record; partlal afilnuauce 
Where trailer park of plaintiffs not 
obtaining consent of adjoining prop- 
erty owners was located partly in 
commercial zone and partly in multi¬ 
ple building zone, and ordinance re- 
quired no consent of adjoining prop- 
erty owners for park in commercial 
zone if park conformed to certain re- 
quirements but did require consent 
for park in multiple building zone, 
and decree appealed from enjoined 
operation of park without regard to 
different zones, and record was too 
Indefinite to permit supreme court 
to determine If park conformed with 
requirement for a park in commercial 
zone, supreme court would afflrm de¬ 
cree as far sis it applied to multiple 
building zone but would remand with 
respect to commercial zone. 
lowa.—^Huff V. City of Des Moines, 
66 N.W.2d 54, 244 lowa 89. 

65. Mo.—City of St. Louis v. Prled- 
man, 216 S.W.2d 475. 

City held not politioal sabdivision. of 
state 

City of St. Douis, as a city, was 
not a “polltlcal aubdivision” of state, 
so as to glve supreme court jurisdic¬ 
tion of appeal in city’s action to en- 
join property owner from using his 
realty in a manner in violation of 
city’s zoning ordinance. 

Mo.—City of St. Louis v. Friedman, 
supra. 

86. 111.—City of Chicago v. Krema 
Trucking Co., 82 N.E.2d 338, 401 
111. 411, appeal transferred 86 N.E. 
2d 431, 337 llLApp. 662. 

Tex.—McGraw v. Teichman, 214 S.W. 

2d 282, 147 Tex. 142. 

Constitutional questloa. held not iu- 
volved 

Where property owners on certio¬ 
rari attacked unsuccessfully decision 
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of board of appeals directing abate- 
ment of their alleged violation of 
zoning ordinance because of noise 
produced by their factory on ground 
that decision would amount to tcdE- 
ing theh* property without due proc- 
ess of law, case, which Involved pri- 
marily question of whether present 
operatlons could be continued as a 
nonconformlng use, did not involve a 
constitutional question which would 
support direct appeal to supreme 
court. 

111.—Dube V. Allman, 72 N.E.2d 180, 
396 III. 470, appeal transferred 77 
N.E.2d 855, 333 Ill.App. 538. 

67. N.y.—Town of Greenburgh v. 
Buser, 148 N.Y.S.2d 550, 4 Misc.2d 
513. 

mjunotion held not violated 

(1) In general. 

La.—Salerno v. De Lucca, 30 So.2d 
678, 211 La. 659. 

(2) An appllcation to village zon¬ 
ing board of appeals for variance, 
permitting maintenance of riding 
school and stable in residence dis- 
trict, was not violation of injunction 
against applicanfs conduct of such 
business in violation of zoning ordi¬ 
nance, although granting of variance 
rendcred injunction futile. 

N.Y.—^Banister v, Board of Appeals 
of Village of Bast Hampton, 65 N. 
y.S.2d 15. 

68. ICotiou adjouxued 

On motion of town to punish per- 
sons for contempt of final judgment 
invalidating building permit and cer- 
tiftcate of occupancy and enjoining 
use of building until it conformed to 
ordinance, whorein a defense was 
that defendants had unsuccessfully 
petitioned town board for Interpreta- 
tion of ordinance, even though de¬ 
fendants had committed several in- 
fractions of building ordinance, in 
view of fact that a flnding that they 
had willfully neglected to comply 
would substantially destroy their 
property and in view of fact that 
they had petitioned board, court 
would adjourn motion for thirty days 
to alTord town board opportunity to 
weigh matter. 

N.Y.—Town of Greenburgh v. Buser, 
148 N.Y.S.2d 550, 4 Misc.2d 613. 
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persons who have been wrongfully enjoined and 
have, in consequence, suffered loss may claim and 
recover damages in certain circumstances, as dis- 
cussed in Injunctions §§ 278-^16, the fact that a 
municipality or other governmental entity secur- 
ing the issuance of an injunction to restrain con- 

C. OFFENSES. 

§ 417. In General 

Under some statutes or ordinances the violation of a 
zonfng reguiation may constitute an offense for which 
an action for a penalty may be prosecuted, and the power 
of municipalities to enact such ordinances depends on 
their statutory authorization. Whether the proceeding to 
recover a penalty is civii or criminal depends on the par- 
ticular statute involved. 

Under varicus statutes or ordinances so provid- 


ZONING §§ 410-417 

struction on the ground that it was in violation of a 
zoning ordinance does so wrongfully does not ren- 
der it liable in damages to the party restrained;®^ 
and damages cannot be so recovered where defend¬ 
ant had been negligent or did not exercise due dili- 
genceJO 

NTD PENALTIES 

ing, the violation of a zoning reguiation may con¬ 
stitute an offense for which an action for a penalty 
may be prosecuted.*^^ However, in the absence of 
statutes so providing, there is no mandatory duty 
imposed on a municipality to prosecute for alleged 
violation of its zoning ordinances, '^2 and no liability 
is imposed on a municipality for failure to do so.^^ 


69. 111.—^Lake County v. Cuneo, 100 
N.E.2d 521, 344 Ill.App. 242. 
AfflnnatiTe wronsr 

Fact that wrong committed by 
county in wrongfully issuing injunc¬ 
tion restraining builder’s construc- 
tion was affirmative in character, 
rather than mere failure to observe 
a duty, made no diffiercnce in testing 
liability of county. 

111.—^Lake County v. Cuneo, supra. 

7a 3Mmbiir8dmeii.t for coiurtamotioii 
denled 

Surroundlng property owncrs suing 
to restrain defendant from building a 
flUing station on town lot on ground 
that it would create a nuisance were 
not requircd to reimburso defendant 
for money spent on con.struction up 
to time injunction wns lasued, where 
trial court found that defendant and 
oil company’s representalives who 
were working with him did not exer¬ 
cise diligonce that would be expected 
of experlenced buainessmen. 

Ark.—^Phillips v. Adams, 309 S.W,2d 
205. 

71. 111.—City of Chicago v. Krema 
Trucklng Co., 86 N.K.2d 431, 337 
I11.APP. 662. 

N.y.—People V. Qold, 6 N.Y.S.2d 264. 
Partionlar vlolatioiis held subjeot to 
pro8«outio& 

(1) Defendant was propcrly con- 
vlcted for constructing wooden struc¬ 
ture wlthln flrc limits of city in vio¬ 
lation of ordinance. 

111 ,—City of Chicago v. Bernsteln, 86 
N.E1.2d 286, 337 Ill.App. 649. 

(2) Munlcipal zoning ordinance 
pcrmlttlng only apccifled usos In busl- 
noss dlstrlct, Including that of public 
garage for purposes of auto repair 
and warehousing. under certain llml- 
tatlons, did not authorize the opera- 
tlon in such district of a transfer 
depot and truck termlnal. and operu- 
tion of truck tcrminal therein war- 
ranted conviction for violation of or- 
dinanceu 


N.X—Borough of West Caldwell v. 
Zeli, 91 A.2d 763, 22 N.J.Super. 188. 

(3) Landowner, who was granted 
permit to build greenhouse in resi- 
dential area pursuant to exception in 
zoning ordinance which limlted 
height of smokestack built in con- 
junctlon with such greenhouse to 
forty feet, and who, believing that a 
fifty-foot stack would be necessary 
for hia operatlon, did not apply to 
local board of adjustment for vari- 
ance or amendment to ordinance but 
inatead proceeded to build fifty-foot 
.stack, was properly convicted of vio¬ 
lation of the ordinance. 

N.J.—Pequnnnock Tp, v. De Wilde, 91 
A.2d 410, 21 Nr.J.Super. 517. 

(4) Other violatlons. 

N.T.—People v. Hein, 66 N.Y.S.2d 
318, 187 Misc. 6. 

Pa.—Commonwealth v. Cieslak, 115 
A.2d 418, 179 Pa.Super. 441. 

Commonwealth v. Jekyll, Quar. 
Seas., 71 Montg.Co. 6—Common¬ 
wealth V. Reitz, Quar.Sess., 25 
Northumb.Leg.J. 212. 

Besponsibllity of trostee 

In pro.secution for violation of mu¬ 
nlcipal zoning ordinance, where thn 
deed lodged the title to land in de¬ 
fendant individually, and application 
for permission to proceed under the 
zoning ordinance was made by de¬ 
fendant Individually, defendant in- 
divJdually was responslble to the law 
for infractions by him of zoning or¬ 
dinance, oven though his relationshlp 
to tho title was only that of trustee. 
N.J.—^Town of Montclair v. Stanoye- 
vlch, 79 A.2d 288, 6 N.J. 479. 

Prosecutlon. lieiA us-warraated 

(1) Where addition to an existing 
building had long since been erected 
pursuant to a building permit issued 
by tho building inspector and was 
presently occupled and used by the 
petitioner in the conduct of its busl- 
ness, and controversy with respect 
to revocation of the building permit 
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appecured to have resulted more from 
laxity by the board of appeals than 
from any transgression of the peti¬ 
tioner, prosecutlon of criminal pro- 
ceedings for alleged violations of a 
building zone ordinance were unwar- 
ranted. 

N.Y.—Capitol Dlstributors Corp. v. 
Jones, 148 N.Y.S.2d 382, 2 Misc.2d 
816. 

(2) Defendant who took into his 
horne each week-day morning a num- 
ber of preschool age children for su- 
pervlsed play either within or with- 
out the house, dependlng on the 
weather, was operatlng a '‘school” 
within meaning of village zoning or¬ 
dinance which permitted schools 
within a resldence A zone. 

N.Y.—People v. Collins, 83 N.T.S.2d 
124, 191 Misc. 553. 

(3) Where a city ordinance re¬ 
quires that a property owner, on due 
notice by the city building inspector, 
must repair or demolish a building 
found to be unsafe by the inspector, 
and further provides for the imposi- 
tion of a fine by a magistrate for 
failure to obey such notice, a proper¬ 
ty owner will not be required to pay 
such fine if he fails to comply with 
a notice which orders demolition of 
the building but does not give him 
the alternative of maklng necessary 
repalrs. 

Pa.—City of Harrisburg v. Ensmin- 
ger, 88 Pa.Dlst. & Co. 307, 66 
Dauph.Co. 101. 

72. N.J.—^Lanni v. City of Bayonne, 
72 A.2d 397, 7 N.J.Super. 169. 

73. XilabUlty to pexson who prose- 
cuted case 

Municipality, which had received 
and accepted a fine paid on convic¬ 
tion of violation of its zoning ordi¬ 
nance, was not liable on quasi con- 
tract to person who, clalming to be 
aggrieved by such violation, had suc- 
cessfully conducted the prosecutlon 
therefor after his demand made on 
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CriminaL Uability of landlords. It has been held 
that a landlord is not subject to criminal liability 
for maintaining the use of the premises in a manner 
forbidden by the zoning laws where he has sought 
and been unable to terminate the use by evicting the 
tenants;*^^ but a contrary resuit has been reached 
where the lease was specifically for the forbidden 
use.76 

Power to imposCj and validity of, penalHes, To 
the extent authorized by the legislature, a munici- 
pality may enact ordinances and provide against 
their violation by penalties;^® but where the legis¬ 
lature has directed the manner in which ordinances 
are to be enforced or the penalty to be imposed for 
their violation, it thereby negatives the right of the 
municipality to provide for any other penaltyJ^ 
Accordingly, penalties provided in a zoning ordi- 
nance are valid and can be applied only tb the extent 
that they do not exceed the penalties provided by 
the statute.^® 

Use of unapproved plan. Under a statute so pro- 
viding, it is a punishable offense for an owner of 
land to sell, transfer, or agree to sell any land by 
reference to, or exhibition of, or by other use of a 
plan of a subdivision, before it has been approved 
by the planning commission.'^^ 


Character and fonn of proceedings. While un¬ 
der some statutes the proceeding to recover a pen¬ 
alty for the violation of a zoning ordinance is a 
civil suit, and not a criminal prosecution,^® under 
other statutes such a proceeding is a criminal one 
and not govemed by rules applicable in civil cases.^i 

Detemiination of validity of regulation, Where 
a reniedy for determining the validity of a zoning 
regulation is provided by the zoning acts, the ques- 
tion of its validity cannot be determined in a prose- 
cution for the violation of the zoning ordinance.82 
The court is not required to determine the question 
of the validity of a provision which has no applica- 
tion to the case in issue.®^ 

Nature and extent of punishmenU The nature 
and extent of punishment for violation of zoning 
laws depend on the provisions of the ordinances, 
statutes, and constitutional provisions.^^ 

§ 418. Defenses 

Various defenses are avaflable In criminal actions for 
violation of a zoning regulation, provided the accused is 
not precluded from asserting a defense. Prior failure 
to enforce the regulation, and the employment of a civil 
remedy to enforce It, are not defenses against prosecution. 

Various defenses may be available in criminal 
actions for the violation of a zoning regulation,85 


municipality for prosecution by it 
had been refused, since no statute Im¬ 
posed on municipality a mandatory 
duty to prosecute for violation of 
zoning* ordinance or any liabiilty for 
failure to do so. 

N.J.—^Lanni v. City of Bayonne, su¬ 
pra. 

74. N.T.—People v. Broadway-Sher- 
idan Arms, Inc., 90 N.Y.S.2d 445, 
275 App.Div. S52, affirmed 89 N.E. 
2d 522, 300 N.T. 669. 

75. N.T.—^People v. Mortiran Realty 
Corp., 128 N.T.S.2d 687. 

78. N.X—State v. Laurei Mills Sew- 
erage Corp., 184 A.2d 720, 40 N.J, 
Super. 331. 

Pa.—Commonwealtb ex rei. v. Klnsey, 
59 Pa.Dist & Co. 576. 

77. N.J.—State v. Laurei Mills Sew- 
erage Corp., 134 A.2d 720, 40 N.J. 
Super. 831. 

78- N.J.—State v. Laurei Mills Sew- 
erage Corp., supra. 

N.T.—People v. Gold, 6 N.T.S.2d 264. 

79- Pa.—Commonwealth v. Tapley, 
10 Pa.Di8t & Co.2d 892, 6 Buclcs 
239. 

80. 111.—Village of Riverside v. 
Ruhne, 82 NJQ.2d 500, 835 IU.App. 
547. 

81. Obio.—City of Columbus v. 
Baldasaro, App., 123 N.B.2d 290. 

BnlM of orlmlnal practloe govem 
Under provisions to that elfect 


proceedings in the municipal courts 
for violations of zoning ordinances 
are governed by miles governlng 
practice in local criminal courts. 
N.J.—City of Newark v. Pulverman, 
95 A.2d 889, 12 N.J. 105. 

Naturo of pnnlsTmieiit or indlotabUlty 
isunaterlal 

Procedurally and wlthln the in- 
tendment of the rule provldlng for 
appeals from Judgment of conviction 
in the inferior courts of llmlted Ju- 
risdiction to county court, a prosecu¬ 
tion for the violation of an ordinance 
is essentially criminal In nature ir- 
respective of whether the penal sec- 
tion of the ordinance provides for a 
fine only or for both fine and impris- 
onment and even though such viola¬ 
tion does not constitute an indictable 
offense. 

N.J.—State V. Taccarlno, 70 A2d 84, 
3 N.J. 291. 

82. Pa.—Commonwealth v. De Baldo, 
82 A.2d 678, 169 Pa.Super. 363. 

On certloracl to review conviction 
Owners of slaughterhouse, havlng 
failed to appeal within time allowed 
by statute from denial of their ap- 
pllcation to township adjustment 
board for extension of permit to op¬ 
erate slaughterhouse, were not enti- 
tled to coUateral review of the va¬ 
lidity of zoning ordinance prohiblting 
business of slaughtering animals 
throughout the township through cer- 
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tlorari to review conviction for vio¬ 
lation of ordinance. 

N.J.—lannella v. Johnson, 56 A.2d 
894, 136 N.J.Law 514, affirmed 61 
A2d 237, 137 N.J.Law 659, appeal 
dismissed 69 S.Ct 749, 336 U.S. 
932, 93 L.Ed. 1092. 

83. Md.—Laque v. State, 113 A.2d 
893, 207 Md. 242, certiorari denied 
76 S.Ct 105, 350 U.S. 863, 100 L. 
Bd. 765. 

84. Pa.—Commonwealth ex rei. Kin- 
sey, 59 PaDist. & Co. 576. 

Pnnishmant held not excessive 
Fine of one hundred dollars for vio¬ 
lation of a municipal zoning ordi¬ 
nance was not excessive as a cruel or 
unusual punishment. 

N.J.—^Town of Montclalr v. Stanoye- 
vich, 79 A2d 288, 6 N.J. 479. 

Fines, but not impzisoaBment, author- 
ized 

Pa—Commonwealth ex rei. v. Kln¬ 
sey, 69 PaDist. & Co. 676. 

86. N.J.—Sea Isle City v. Vinci, 112 
A2d 18, 34 N.J.Super. 273. 

Matters held defenses 
Under city ordinance providing no 
person shall erect or construet any 
building without first obtalning per¬ 
mit from building Inspector, munici- 
pality could not delegate authority 
to building inspector arbitrarily to 
flx life of buildixig permit, and ac¬ 
cused, who apparently did not com- 
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including the defense that the regulation being en- 
forced is invalid,*® except where the drcumstances 
are such that accused is precluded from asserting 
the defense by waiver or estoppel.87 

Prior failure to enforce regulation. It is no de¬ 
fense to a prosecution for the violation of a zoning 
ordinance that the authorities had failed to enforce 
the ordinance in the past and that other persons 
have been permitted to violate it without prosecu¬ 
tion or punishment;88 and the fact that the mu- 
nicipal or zoning officials knew or permitted past 
violations by accused or others will not estop the 
municipality or the zoning authority subsequently 
to enforce the regulation.^9 

Employment of civil retnedy, The fact that a 
civil remedy, such as injunction, was employed for 
the enforcement of the zoning regulation does not 


ZONING §§41^19 

afford absolution from any criminal responsibiliQr 
there may be.^® 

§ 419. Pleadings 

Whlle a complaint may not be necessary In the prose¬ 
cution of a zoning violation before a police magistrate or 
Justice of the peace, in proceedings before other trlbunais 
the indictment, Information, or other pieading must suf- 
ficiently state the elements of the accusation and contain 
ali essentiai facts. 

While a complaint may not be necessary to the 
prosecution of a suit before a police magistrate or 
justice of the peace for violation of a zoning ordi¬ 
nance,®! in proceedings before other tribunals the 
indictment, information, or other pieading charging 
the offense must suflficiently state the essentiai ele¬ 
ments of the accusation and contain ali essentiai 
facts.®2 However, it need not contain matters of 
proof;®® nor need it anticipate or negative a pos- 
sible defense.®^ 


plete construction of garage ‘within 
time ftxed by building Inspector in 
building permit, was not guilty of vi- 
olating ordinance. 

N.J.—Sea Isle City v. Vinci, supra. 

SEatters lield not defenses 

(1) Existence of housing sbortage 
did not give accused the legal right 
to furnish lodging for more than 
four persons in a private residence 
in violation of the zoning ordinance. 
Mo.—^Kansas City v. Wilhoit, App., 

237 S.W.2d 919, 

(2) Where accused neither owned 
nor leasod premises, but apparently 
occupicd them solely through sufCer- 
ance, and had erected no buildings 
on the premises in which he conduct- 
cd a Junk yard, the fact that ho had 
been annually granted a license to 
operate the junk yard by the municl- 
pal license inspector constituted no 
defense to prosecution for operating 
junk yard contrary to zoning ordi¬ 
nance. 

N.J.—State V. Yaccarino, 70 A.2d 84, 

3 N.J. 291. 

(3) Where construction of garage 
violatcd provialons of zoning ordi¬ 
nance fixing side yard distancos, ac¬ 
cused was guilty of violatlng ordi¬ 
nance notwithstandlng fact that he 
had submitted drawings and loca- 
tions of proposed garage, for which 
building inspector had Issued a build¬ 
ing permit and that he had expended 
money in construction thoreof. 

N.J.—Sea Isle City v. Vinci, 112 A.2d 

18, 34 N.J.Super. 273. 

(4) City was not precluded from 
prosecutlng landowners for begin- 
ning construction of building with¬ 
out flrst securittg zoning permit re- 
Quired by city ordinance by fact that 
landowners were delayed in proceed- 
ing with construction untll after en- 
actment of zoning ordinance, in ab- 


sence of any showing that city was 
In colluslon with landowners* nelgh- 
bors In prosecuting Injunction suits 
which caused delay or that city delib- 
erately attempted to delay issuance 
of building permit until new ordi¬ 
nance could be enacted. 

Pa.—City of Harrisburg v. Pass, 93 
A.2d 447, 372 Pa. 318. 

86. Md.—Laaue v. State, 113 A.2d 
893, 207 Md. 242, certiorari denied 
76 S.Ct. 106. 350 U.S. 863, 100 K 
Ed. 765. 

87. Md.—Lague v. State, supra. 
Accused held not estopped 

Accused who applied to the board 
of zoning appeals for a variation 
from a zoning ordinance as a noncon- 
forming use was not estopped to 
contend, when action against him 
was brought by city for violation of 
the ordinance, that the present use 
was permissible as nonconforming. 
111.—City of Chicago v. ICrema Truck- 
ing Co., 86 N.E.2d 431, 337 IU. 662. 
rallure sooner to litigate guestlon 
Where accused attempted to secure 
from board of appeals a special ex- 
ception permit under county zoning 
ordinance to operate a junk yard, 
but his application was denied and he 
made no attempt to take an appeal 
from that adverse decislon, he was 
not entitled to attack validity of pro- 
vision of ordinance dealing with spe¬ 
cial exceptions in prosecutions for 
violatlng the zoning ordinance by 
operating a junk yard or salvage yard 
without a special exception permit. 
Md.—-Laque v. State, 113 A.2d 893, 
207 Md. 242, certiorari denied 76 S. 
Ct. 106, 350 U.S. 863, 100 L.Ed. 
765. 

88. Colo.—^Plinn v. Treadwell, 207 P. 
2d 967, 120 Colo. 117. 

111.—City of Chicago v. Bemstein, 86 
N.E.2d 286, 337 ULApp. 649. 
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Mo.—Kansas City v. Wilhoit. App., 
237 S.W.2d 919. 

89. Filing registration blank idxow- 
ing violation 

Fact that when purchaser bought 
property in singlo-family dwelling 
district, purchaser received rooming 
house registration blank from city, 
fllled it out, and flled it setting forth 
number of roomers in excess of those 
permitted by zoning restrlctlons did 
not estop City subseguently to en¬ 
force ordinance. 

Ohio.—City of Cleveland Helghts v. 
Glowe, App., 97 N.E.2d 226. 

90. N.J.—Mayor etc., of Alpine Bor- 
ough V. Brewster, 80 A.2d 297, 7 N. 
J. 42. 

Yanow v. Seven Oaks Park, 83 
A.2d 28, 16 N.J.Super. 73. 

91. 111.—Village of Rlverside v. 
Kuhne, 82 N.E.2d 600, 336 Ill.App. 
547. 

92. Ga.—Flynn v. State, 76 S.B.2d 
38, 88 Ga.App. 62. 

Pa.—Commonwealth v. Be Baldo, 82 
A.2d 578, 169 Pa.Super. 363. 
Complaint hold suffioieut 
N.J.—Rupprecht v. Draney, 61 A.2d 
220, 137 N.J.Iiaw 664, alHrmed 64 
A.2d 66, 1 N.J. 407. 

Complaint held insnflloieat 
N.J.—^Town of Bellevllle v. Kiernan, 
121 A.2d 411, 39 N.J.Super. 480. 

93. Ga.—^Flynn v. State, 76 S.E.2d 
38, 88 Ga.App. 62. 

94b. Accused not wlthin exception 
Indictment charging accused with 
violatlng zoning regulation was not 
Insufflcient because it failed to allege 
that accused did not come withln ex¬ 
ception contained in regulation. 

Ga.—Flynn v. State, supra. 
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Plea of not guilty to a charge of violating a zon- 
ing ordinance denies ali material alleg^tions in the 
warrant or complaint and imposes on the municipal- 
ity the burden of proving beyond a reasonable doubt 
every essential fact necessary to establish giiilt.®5 

§ 420. Evidence 

The munlcipaiity has the burden of proving a vlola- 
tlon by accused of the zoning regulatlon and every other 
element essential to establish guiit, and accused has the 
burden of establlshlng matters of defense. In some cases 
the prosecutlon Is required to prove guiit beyond a rea¬ 
sonable doubt. 

In a prosecution for the violation of a zoning 
ordinance, the municipality has the burden of prov¬ 


ing a violation by accused of the zoning regula- 
tion,®® and every other element essential to estab¬ 
lish guiit and accused has the burden of estab- 
lishing matters of defense to the charges.®^ 

The zoning ordinance violated must be introduced 
in evidence, since the court cannot take judicial no- 
tice of City ordinances.®^ 

Admissibility and sufficiency, Rules governing 
such questions in proceedings to enforce ordinances 
generally, discussed iri Municipal Corporations § 
341, have been applied, in actions to enforce and 
punish the violation of zoning ordinances, to ques¬ 
tions relating to the admissibility^ and sufficiency^ 
of evidence. 


95. Va.—•Washingfton & Old Domin¬ 
ion R. R. V. City of Alexandria, 60 
S.R.2d 40, 191 Va. 184. 

96. Exoeptian. 

In prosecution for violation of son- 
ingr ordinance, burden was on zoniniT 
authority to show that accused dld 
not come within any exception to the 
ordinance. 

Ohio.—State v. Pierce. 132 NJE3.2d 
102, 164 Ohio St. 482. 

97. Va.—Washington & Old Domin¬ 
ion R. R V. City of Alexandria, 60 
S.S.2d 40, 191 Va. 184. 

Matter not required to he proved 
In prosecution under ordinance pro- 
hibiting malntenance of junk yard 
within borough limits, wherein the 
validity or reasonableness of the or- 
dinance was not questloned, the only 
proof necessary was the existence 
of the junk yard maintained by ac¬ 
cused. and the prosecution was not 
required to show that the junk yard 
was a nuisance in fact or per se, 
notwithstandlng the ordinance de- 
clared the maintenance of a junk 
yard within borough limits to be a 
Public nuisance. 

Pa.—Commonwealth v. Baker. 63 A. 

2d 829. 160 Pa-Super. 640. 

96. XToneonfoiming use and o onti niL- 
anoe thereof 

In prosecution for violation of a 
zoning ordinance, where provision 
that a nonconforming use existing at 
the time of the passage of the ordi¬ 
nance might be continued was not a 
part of the enacting clause of the 
zoning ordinance or part of the de- 
scription of the offense involved, and 
provision appeared in a separate sec- 
tion of the ordinance» accused had the 
burden of proving the nonconforming 
use of his property and a continuance 
of such use until the dates of the aJl- 
leged violations. 

Mo.—^Kansas City v. Wilhoit, App., 
237 S.W.2d 919. 

99. Ido.—^Kansas City v. McLendon. 

App., 197 S.W.2d 713. 

Tlolatloii not open to oonsldearatloxL 
Where there was no ordinance or 


section of ordinance in record pro- 
hibiting use of a building in par- 
ticular zone for more than one fam- 
ily, court, In prosecution for zoning 
violation, could not consider any ev¬ 
idence tending to prove violation of 
such omltted ordinance or section. 
Mo.—EAnsas City v. McLendon. su¬ 
pra. 

Entlze ordinance was held properly 
placed in evidenca 

N.Y.—People v. Gold, 6 N.T.S.2d 264. 

1. Evidenoe held inadmissible 

(1) In prosecution for violation of 
a zoning ordinance by use of a resl- 
dence for furnishing lodging or 
boarding for more than four persons, 
evidence of a houslng shortage in the 
City and request of City authorities 
to house owners to alleviate the 
shortage was Inadmissible since such 
was not a defensa 

Mo.—^Kansas City v. Wilhoit, App., 
237 S.W.2d 919. 

(2) In prosecution for violation of 
ordinance regulating siza number of 
buildings, and position thereof on 
rear lots and of ordinance prohibit- 
ing conversion of buildings for use 
by more than one family, evidence of 
violations of ordinances by others 
was properly excluded, as was also 
evidence that the mayor and com- 
missloners had orally approved the 
conversion of buildings. 

N.J.--State V. Giller, 68 A2d 489, 6 

N.J.Super. ISO. 

Matter held Irrelevant 
In prosecution for violation of vil- 
lage zoning ordinance which permit- 
ted maintenance of schools in zone, 
failure of defendant to register his 
institution for training and care of 
preschool age children under terms 
of Education Law was irrelevant to 
a determination of whether institu¬ 
tion was a school within meaning of 
ordinance. 

N.T.—People v. Collins. 83 N.T.S.2d 
124, 191 Mlsc. 553. 

2. Evidence held snfflolent 

(1) To Show that removal of coal 
from commercial district constituted 
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mining operations prohibited by zon¬ 
ing ordinance and not merely the 
reclamation of land for houslng de- 
velopment. 

Pa.—Commonwealth v. De Baldo, 82 
A2d 578, 169 Pa.Super. 363. 

(2) To establish proof of owner- 
shlp by accused as of the critical 
date, where deed to him of the prem- 
ises was put in evidence. which deed 
was dated and recorded several years 
before the violation, thereby estab- 
lishing presumption of continuance 
of ownership. 

N.T.—^People v. Scandore, 148 N.E.2d 
872, 3 N.Y.2d 681, 171 N.Y.S.2d 808. 
Evidence hOld to sustadn oonvlotion 

(1) For violating a zoning ordi¬ 
nance, in that accused was carrying 
on a business in a residential area. 
N.Y.—City of New Rochelle, on Com¬ 
plaint of Dassler, v. Dandry, 79 N. 
Y.S.2d 126, 191 Misc. 977—City of 
New Rochelle, on Complaint of 
Dassler, v. Friedman, 78 N.Y.S.2d 
681, 190 Misc. 654. 

(2) For violation of zoning ordi¬ 
nance by operation of prohibited junk 
yards. 

N.J.—State V. Yaccarino, 70 A.2d 84, 
3 N.J. 291. 

(3) For allowing use of premises 
as dumping ground in violation of 
zoning ordinance in that such use 
constituted expansion of original 
nonconforming use permitted under 
ordinance. 

111.—People V. Triem Steel & Proc¬ 
essing, Inc., 125 N.E.2d 678. 5 111. 
App.2d 371. 

Evidence held insuffloient 
To establish the defense of a non¬ 
conforming use existing lawfully at 
the time of the passage of the zon¬ 
ing ordinance. 

Mo.—^Kansas City v. Wilhoit, App., 
237 S.W.2d 919. 

N.T.—City of New Rochelle, on Com¬ 
plaint of Dassler, v. Dandry, 79 N. 
Y.S.2d 126, 191 Misc. 977—People 
V. Hein, 65 N.Y.S.2d 318, 187 Misc. 

6 . 
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The prosecution has been required to establish 
the case against accused by proof beyond a reason- 
able doubt.3 So, in a criminal proceeding under a 
statute making it a punishable offense for an owner 
of land to sell, transfer, or agree to sell any land by 
reference to, or exhibition of, or by other use of a 
plan of a subdivision, before it has been approved 
by the planning commission, a valid conviction must 
be supported by proof of the essential elements of 
the offense beyond a reasonable doubt.^ 

§ 421. Judgment 

General rules govern the requisites and sufflciency, 
and operatlon and effect, of Judgments in actions for 
penaities for vioiation of zoning ordinancea or regulations. 

The requisites and sufficiency,^ and operation and 
effect,® of judgments in actions for penaities for 
vioiation of zoning ordinances or regulations are 
governed by rules applicable to judgments in ac¬ 
tions to enforce ordinances generally, discussed in 
Municipal Corporations §§ 351-360. 


The effect, in a civil proceeding for an injunc- 
tion, of the determination in a criminal proceeding 
for the vioiation of a zoning ordinance is discussed 
supra § 400. 

§ 422. Review 

Whlle under some statutes the review of a prosecu¬ 
tion for a zoning vioiation is by triai de novo, the review 
proceedings ordinarily are governed by the general ruies. 

Rules goveming review procedure in actions to 
enforce ordinances and regulations generally, dis¬ 
cussed in Municipal Corporations §§ 361-379, have 
been applied in proceedings to review prosecutions 
for violations of zoning ordinances and regula¬ 
tions and the applicable rules and statutes in force 
at the time of the entry of the judgment of convic¬ 
tion and the filing of the notice of appeal are con- 
trolling.® 

The appellate court cannot, or will not, ordinarily 
review questions not raised in the lower court,^ or 
matters not in issue in the case.^® However, the 


EvldeiLce held to Justify acguittal 
(1) In prosecution of owner of 
building for allegcd vioiation of city 
zoning ordinance in permitting op¬ 
eration of tailor shop in rcsldence 
district, wherein accused set up de¬ 
fense of a nonconforming use in ex- 
istence at time of adoption of or¬ 
dinance, evidence was held insutn- 
cient to establish any vioiation of or¬ 
dinance with respect to tailor shop. 
N.Y.—^People v, Sudierfl Realty Corp., 
101 N.Y,S.2d 792. 

<2) In prosecution for unlawfully 
and wlllfully altering and enlarglng 
a dwelling for use othur than as a 
one-family dwelling in vioiation of 
zoning ordinance, evidence Justifled 
acquittal. 

Mo.—Kansas City v. McLendon, App., 
197 S.W.2d 713. 

3. Va.—Washington & Old Dominion 
R. It. v. City of Alexandria, CO S. 
E.2d 40. IDl Va. 184. 

4i Pn.—Commonwealth v. Tapley, 10 
Pa.Dl8t. & Co.2d 392, 6 Bucks Co. 
230. 

5. Ohio.—City of Columbus v. Ral- 
daaaro, App., 123 N.K.2d 290. 
Co&foznxity to evidence sAd Issues 
(1) Judgnunt ilnding accu.sed 
guUty of a vioiation of zoning ordi- 
nanco by operuling manufacturing 
piant in rcsfdential district was not 
open to attack on ground that it was 
not respunsive to the evidence, whore 
guestion to be determined wiis wheth- 
er tho nonconforming u.se was lawful 
under a prior ordinance and, on flnd- 
ing that it was not lawful, tho court 
could find a vioiation of the later or¬ 
dinance. 

IU.—City of Chicogo v. Reuter Bros. 


Iron Works, 75 N.E.2d 365, 398 IlL 
202, 173 A.L.R. 266. 

(2) In prosecution for use of 
dwelling as rooming house without 
permit, in vioiation of city ordi- 
nancc, ftnding of guilt was contrary 
to evidence, 

Ohio.—City of Columbus v. Baldasa- 
ro, App., 123 N.E.2d 290. 

Statius of Judge 

Under constitutional provision, 
court rule, and the evidence, criminal 
court judgment finding accused gullty 
of violatlng zoning ordinance was not 
void on ground that judge was not a 
judge of the criminal court on date 
of judgment. 

111.—^Village of RIverside v. Kuhne, 
82 N.E.2d 600, 335 IlLApp. 547. 
Separate ILndlngz and oonduslous aot 
regtdred 

Ohio,—City of Columbus v. Baldasa- 
ro, App., 123 N.B.2d 290. 

6. 111.—City of Chicago v. Krema 
Trucklng Co., 86 N.B.2d 431, 337 
IlLApp, 662. 

Bas jndloata 

(1) Judgment of not guilty in suit 
agaln.<)t an indivldual for vioiation 
of zoning ordinance in use of a va¬ 
cant lot was not res judictita nor did 
it constitute estoppcl by verdict in a 
subsequent quasl-criminal actlon for 
the same vioiation against a Corpora¬ 
tion in which tho individual defend¬ 
ant was the larger stockholder, where 
the individual was sued personally 
and the Corporation was not legally 
Involved, 

111.—City of Chicago v. Krema Truck- 
ing Co., supra. 

(2) Judgment of conviction of 
plaintifC for vioiation of zoning ordi- 
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nance was only prima facie evidence 
of facts involved. In action against 
City and offlcials for judgment rec- 
ognizing use of premises as proper. 
N.Y.—Marshak v. City of Long 
Beach, 81 N.Y.S.2d 74, 196 Misc. 
125, afflrmed 105 N.Y.S.2d 983, 278 
App.Div, 966. 

7. N.J.—State v. Yaccarino, 70 A. 
2d 84, 3 N.J. 291. 

Pa.—Commonwealth v. De Baldo, 82 
A.2d 578, 169 Pa.Super. 363. 

Commonwealth v. Booth, Quar, 
Sess., 63 Montg.Co. 133. 

Beview of evidenoe 

In reviewing a conviction approved 
by triai court of violatlng a city zon¬ 
ing ordinance, the evidence must be 
viewed in light most favorable to 
City. 

Va.—^Washington & Old Dominion R. 
R. V. City of Alexandria, CO S.E.2d 
40, 191 Va. 184, 

8. N.J.—State V. Yaccarino, 70 A.2d 
84, 3 N.J. 291. 

Bules aiad laws promulgated there- 
after held Inapplicable 
N.J.—State V. Yaccarino, supra. 

9. 111.—City of Chicago v. Bcrnsteln, 
86 N.E.2d 286, 337 IH.App. 649. 
Validity of ordinance vlolated can¬ 
not be raised for the first time on 
appeal. 

N.J.—State V. Giller, 68 A.2d 489, 5 
N.J.Super. ISO. 

Pa.—Appeal of Mlller, 80 Pa«Dist & 
Co. 370, 39 DeLCo. 37. 

10. Bonconfonulng nse 

Person convicted of using property 
in residential zone for purpose not 
permltted in such zone by ordinance, 
which purpose did not constitute a 
pre-existing nonconforming use per- 



§ 422 ZONING 

appellate cotirt may consider a question not raised 
below, where it deems the issue one of important 
Public concem,ii and may even do so sua sponte, 
where the question was not raised in the briefs on 
the appeal.i2 The zoning ordinance must be pre- 
served in the transcript, since the appellate court 
cannot take judicial notice of city ordinances.^^ 

On appeal from a convicti on for violation of a 
zoning ordinance, the court will not review a deter- 
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mination of the city's board of appeals refusing a 
permit for a use which constitutes a violation, or de- 
tennine whether the ordinance has been adminis- 
tered in a manner so unreasonable that enforcement 
would constitute an unlawful taking of accused*s 
property.l^ 

THdL de novo on appeal. Under some statutes the 
review on appeal is by trial de novo.^S 


ZOSTER. A tenxL which ia derived from the 
Gkreek word ‘‘zosta’^ meaning a belt or girdle;^ and 
used in the expression 'herpes zoster capitas/^ an- 
other name for the disease popularly ealled ‘^shin- 
gles.'^ 


ZYQOMA. The bone that leads across in front of 
the ear.® 

ZYQOTE. The fertilized human ovum. It is a one- 
celled individual, and it contains all the potentiali- 
ties of the new individual who is to develop from it.^ 


mltted under ordinance, and of uslnsr 
property wlthout obtalning requlred 
certlficate could not complain that 
he was not convlcted of a violation 
of a nonconf orming: use. 

N.J.—^Rupprecht v. Draney, 61 A.2d 
220. 137 N.J.Iiaw 664. affirmed 64 
A.2d 66, 1 N.J. 407. 

11. N.J.—State V. Laurei Idllls Sew- 
eragre Corp., 134 A.2d 720, 46 N.J. 
Super. 331. 

▼alidltjr of penalty provision 
Point whether penalty provision of 
zonlngr ordinance was Invalid as ex- 
ceeding statutory authorlty for im- 
position of fines and penalties for vi¬ 
olation of munlcipal ordinance was of 
sufflcient public concern to permit the 
superior court, appellate di Vision, to 
consider the question sua sponte even 
though the question was not raised 
before the magistrate or before the 
county court or in original briefs on 
appeal from judgment of conviction 
for violation of zoning ordinance. 
N.J.—State V. Laurei Mills Sewerage 
Corp., supra. 

12. N.J.—State V. Laurei Mills Sew¬ 
erage Corp., supra. 

13. Mo.—^Kansas City v. McLendon, 
App., 197 S.W.2d 713. 

14. N.T.—^People v. Calvar Corpora¬ 
tion, 36 N.B.2d 644, 286 N.T. 419, 
136 A.L.R. 1376. 

15. N.J.—City of Newark v. Pulver- 
man, 95 A.2d 889, 12 N.J. 105. 


t Pa.—<3ommonwealth v. De Baldo, 82 
A.2d 678, 169 Pa.Super. 368. 
Appellate JndgzaoLt as eontrolUng; 

BfLhsequexLt review 

(1) *Where accused, convlcted in 
municipal court of violating zoning 
ordinance, appealed to county court 
and was ^erein found not guilty aft- 
er a trial de novo, judgment of coun¬ 
ty court constituted an acqulttal and 
nullifled original judgment in munici¬ 
pal court 

N.J.—City of Newark v. Pulverman, 
95A.2d 889, 12 N.J. 105. 

(2) Trial de novo in county court 
of undertaker, accused of violating 
zoning ordinance in conducting funer- 
al business in private residence locat- 
ed in area zoned residential, nullified 
judgment of municipal court and, on 
appeal to superior court from convic¬ 
tion in county court judgment under 
review was that of county court. 

N.J.—^Town of Bellevillo v. Kiernan, 

121 A.2d 411, 89 N.J.Super. 480. 
Cure of pleadings on trial de novo I 
Under rule relating to effect of ap¬ 
peal from municipal court and trial 
de novo in county court, the mere 
taking of the appeal by accused from 
the conviction in municipal court 
does not have ef£ect of curlng de* 
ficiency in complaint; effect of ap¬ 
peal would be only to confer consent 
on county court to amend complalnt 
to cure deficiency. 

N.J.—Town of Belleville v. Kiernan, 
supra. 


Txlal withont Jnry 
Where accused was found guilty of 
violation of a municipal zoning ordi¬ 
nance and he appealed to the county 
court and made a demand for trial by 
jury, case was properly put to trial 
de novo before county court without 
a Jury. 

N.J.—^Town of Montclair v. Stanoye- 
vich, 79 A.2d 288, 6 N.J. 479. 
▼aUdlty of ordiBaaoe oonsldered 
Constitutionality of village zoning 
ordinance could have been raised on 
appeal by owner of land from convic¬ 
tion by pelice justice of violation of 
ordinance, but such conviction was 
not binding on supreme court in ac- 
tion by owner for a declaratory judg¬ 
ment that zoning ordinance was void 
as applied to his property. 

N.T.—^Fleetwood Manor, Inc. v. Vil¬ 
lage of Huntington Bay, 115 N.T. 
S.2d 615. 

1. N.T.—Tooker v. Security Trust 
Co., 49 N.T.S. 814, 817, 26 App.Div. 
372. 

2. N.T.—Tooker v. Security Trust 
Co., supra. 

“Herpes zoster»* or “Herpes zoster 
capitas’* see the C.J.S. deflnitlon 
Herpes. 

3. Pa.—Farrelly v. City of Pltts- 
burgh, 17 A.2d 191, 194, 340 Pa. 
516. 

4. D.C.—Bonbrest v, Kotz, D.C., 65 
P.Supp. 138, 141. 
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Workshop . 

Worldly . 

Wormgut . 

Worn . 

Worry. 

Worship. 

Worsted. 

Wort. 

Worth. 

Worthicr title doctrine 

Worthless . 

Worthy. 

Wortle . 

Wouid. 

Wouiid . 

Wrap . 

Wrapper. 

Wrapping. 

Wrath. 

Wreck. 

Wrcckage. 

Wrecker. 

Wrcnch . 

Wrestling. 

Wrinkle . 

Wrinkled . 

Wrist . 

Writ .. 

Write . 

Writing (Noun). 

Written (Adjective) . 

Wrong . 

Wrongdoer . 

Wrongful. 

Wrongfully . 

Wroaght. 

Wye . 

Wyoming. 

X . 


Page 

628 

630 

630 

630 

630 

630 

631 

632 
632 
632 
632 

632 

633 
633 

633 

634 

634 

635 
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636 
636 
636 
636 
636 
636 
636 
638 
638 
640 
640 
642 

642 

643 
643 
643 
643 
643 


X-ray . 

X-raybum. 

X-ray photograph . 

X-rays . 

X U R message .... 

Xylophone . 

Y . 

Yacht . 

Yahrzeit. 

Yara . 

Yard. 

Yardman . 

Yam . 

Yar Zeit. 

Year . 

Yearbooks . 

Yearling. 

Yearly. 

Year of Our Lord . 

Yeas and nays. 

Yeast. 

Yellow . 

Ycn. 

Yes 

Yiddish'. !!.... 

Yield. 

Yielding. 

Yiclding and paying 

Yoke. 

Yom Kippur. 

You. 

Young. 

Younger. 

Youngest . 

Your . 

Yourself. 

Youth. 

Youthful. 
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Abandonment, 

Aetion against third person, walver or estoppel, 
§ 394 

Appeal and review, post 

Business, election to come under act, withdrawal 
notice, § 129 

Child by mother, death benefits, § 141(3), p. 495 
Claims, post 

Death benefits, separation from spouse, § 140(3), 
p. 476 

Employment, 

Burden of proof, § 521, p. 495, n. 16 
Gourse of employment, § 216, p. 717 
Departure from employment, § 222, p. 747 
Disqualification from benefits, § 244, n. 36 
Intoxication of employee, § 247 
Leaving premises of employer, § 231, p. 793 
Personal acts, § 220, p. 723 
Sleeping, § 220, p. 729 
Suspenslon of relation, § 63 
Third persons, assaults by, § 227, p. 765 
Home, aecepting other employment, § 320 
Husband, evidence, § 552, p. 652 
Marriage status, burden of proof, § 520, p. 483, 
n. 77 

Modification of award, § 855, p. 232 
Petitioner’s statement, § 547(9), p. 611 
Reopening, special fund for reopened cases, J 837, 
p. 162, n. 70 

Wife, burden of proof, pension, § 768, p. 1286, n. 46 
Workman by widow, question of law, § 608, p. 
864, n. 47 

Abatement and revival, 

Aetion, employee or representative against third 
person, § 983, p. 463 
Death, 

Balanco due under award, § 850, p. 190 
Benofleiary, procoeding to secure compensa- 
tion, § 417 

Employee, proceeding to secure compensation, 
§417 

Employer, proceeding to secure compensation, 
§417 

Employcrs, rights of employee against third per¬ 
son, § 992, p. 508 
Instrueted verdict, § 777, p. 1323 
Insurer, right of action against third party 
wrongdoer, § 902, p. 508 
Parties, substitution, § 434 
Petition for revival, § 400 

Previously impaired condition, death cases, § 298, 
p. 1049 

Proceedings to secure compensation, § 417 
Right of action of employer against third party 
wrongdoer, § 992, p, 508 
Setting aside award, venue, § 767, p. 1273 
Third-party tort-feasor’s liability, reimbursement 
of employer or insurer, § 1041, p. 620 


Abatement and revival—Continued 
Waiver, matter in abatement, § 498 
Abattoirs, § 36, p. 212 
Abdomen, 

Hernia, § 185, p. 638 

Pre-existing disease, § 298, p. 1052, n. 91. 

Wall, hernia, 

Evidence, tearing, § 555(13), p. 719 
Natural causes, § 555(13), p. 718 
Ability to earn. Eaming capacity, generally, post 
Ability to work. Capacity to work, generally, post 
Abnormal, 

Exertion, § 182, p. 614 

Physical weakness of employee, hernia, § 186 
Abrasion of skin. 

Accident, § 167, p. 548; § 171 
Evidence, § 555(10), p. 694 
Infection following, § 166 
Abrogation, 

Award, judgment contents, actions, § 644, p. 956 
Oommon law, liability, § 918, p. 361 
Defenses, post 

Right of action, Insurance, employer’s failure, 
§933 

Rights, private Insurance, contract, § 376, p. 118, 
n. 82 

Abscess, evidence, § 655(11), p. 699 
Absence, 

Employee, casual employment, § 69, p. 289 
Employer, harmless error, entry of decree, § 759, 
p. 1158, n. 10 

Employment, going to or from meals, § 240, p. 853 
Member of commission, appeal, considering ques¬ 
tion for first time, § 698 

Absolute certainty, evidence, § 547(1), p. 582 
Absolute physical disability, total incapacity, § 299, 
p. 1058 

Absolute proof, § 547(1), p. 582 
Accident, § 555(1), p. 667 
Abstract of record, review, § 738 
Absurdities, 

Oonstruction of statutes, § 20, p. 93 
Expert testimony, § 647(10), p. 611 
Llberal construction of statutes, § 20, p. 124 
Abunda:nt competent evidence, findings, conclusive- 
ness, § 763(3), p. 1192, n. 54 
Academic questions, 

Proceedings for further review, scope and extent, 
§ 803 

Scope of review, § 753, p. 1136 
Accelerated payments, trial de novo, § 766, p. 1264, 
n,32 

Acceleration of condition, Aggravation of condition, 
generally, post 
Acceptance, 

Employment, 

Minlmizing injury, weight and sufficiency of 
evidence, § 572 
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Acceptance—Continued 

Bmployment—Oontinued 
Ollier employment, § 320 
Private Insurance, post 

Wages, estoppel, daim tor compensation, § 390 
Waiver, post 

Acceptance of act. Blection to accept or reject act, 
generally, post 

Acceptance of compensation. Payment of compensa¬ 
tion, generally, post 

Acceptance of evidence, § 547(8), p. 603; §§ 591-597, 
pp. 838-845 
Appeal and review, 

Dlscretion of court, § 758 
Objections for first time, § 700 
Scope of review, questions considered, § 753, 
p. 1134 

Appellate court, favorlng award, § 763(2) 
Hearings, etc., §§ 591-597, pp. 838-845 
Heart disease, etc., § 55(11), p. 707 
Hernia, § 555(13), p. 715 
Trial de novo, § 774, pp, 1303-1306 
Accepted meaning of words, construction of statutes, 

§ 20, p. 122 

Accident and health Insurance, 

Accident, deflned, § 154, p. 531, n, 28 
Award against insurer, § 641 
CJourse of employment, § 208, p. 673 
Liberal construction of statutes, § 20, p. 125 
Payments, effect, § 391 

Right of action against private insurer, § 1045 
Underlylng conception, § 9 
Accidental shooting, § 228, pp. 772-775 

Oausal connection, weiglit and sufficioncy of evi- 
denee, § 556, p. 750 
Accommodation, 

Scope of acts, right for employee, § 923, n. 20 
Transportation by employer, § 235, p. 838 
Accord and satisfaction, 

Acceptance of compensation, action in admiralty, 
§ 936, p. 393, n, 73 

Defense in action on award, § 844, p. 174 
Payment of compensation, § 833 
Setting aside award, pleading, § 767, p. 1274 
Accounts and accounting, 

Modification of award, 

Relief granted, § 873, p, 280 
Scope of inquiryi § 864 
Public offlcers, misfeasance, etc., § 115 
Acid, mistaking for drinking water, § 196, n. 78 
Acknowledgments, 

Compensation agreements, § 405 
Death beneflts, illegitimate children, § 141(2), 
p. 485 

Liability, notice, necessity, § 453 
Acquiescence, 

Award, 

Additional compensatioxi, § 858 
Review, acceptance of payments, § 600, 
p. 1049 
Employer, 

Appliances, use of, § 213 
Arislng out of employment, employee*s negll- 
gence, § 213 

Oausal connection, weight and sufOlciency of 
evidence, § 556, p. 746 


Acquiescence—Oontinued 
Employer—Oontinued 

Course of employment, § 217, p. 719 
Disobedience of rules, weight and suffldency 
of evidence, § 561 

Going to and from work, § 233, n. 59 
Question of fact, custom, § 611, p. 871 
Transportation in employee*s vehicle, § 236 
Willful misconduct of employee, § 258, p. 899 
Oflacials, going to lunch, § 240, p. 854, n. 78 
Order, conclusiveness, § 655, p. 985, n. 61 
Parties 

ReiUrvation of jurisdiction, tentative awards, 

§ 656, p. 989 
Scope of review, § 766 

Acquittal of employer, admissibility of evidence, 
prior proceeding under penal provisions, § 957 
Acreage basis, payment for cutting asparagus, inde- 
pendent contractor test, § 101, p. 346 
Actinomycosis, § 168, p. 555 
Actionable wrong, 

Injury by, occupational disease distinguished, 
§ 169, p. 565 
Theory of, § 3 
Actions, 

A dmis sibility of evidence, rules goveming, § 525 
Amount of compensation, §| 289, 641 
Another jurisdiction, judgment, finality, § 656, 
p. 988 

Appeal and review, applicability of rules, § 669, 
p.1018; § 671, p. 1021 
Appeal bond of surety, § 816(2) 

Applicability of statute, § 947 
Application for compensation, effect, construc¬ 
tion of statutes, § 20, p. 95 
Arbitration, distinet, § 486 
Attomey aggrieved by fees, appeal, § 820, pp. 127, 
128 

Award, § 844, pp. 172-174 
Oollater^ attack, § 650 
Bnforcement, injunction, § 654, p. 976 
Entry, § 638 
Minors, § 643 

Reservation of rights, § 644, p. 956 
State*s action, § 843 
Bar of actions, generally, post 
Boards and commissions, post 
Burden of proof, generally, post 
Ohild labor law violations, § 930 
Children and minors, post 
Commencement of action, generally, post 
Compensation agreements, x)etition for review, 
§ 412, p. 232 
CJomplaint, S 949 

Constitutionality of statutes, § 19, pp. 78, 84 
Construction of evidence favoring claimant, § 647 
(T) 

Continuance, generally, post 
Contracts, post 
Contributory negligence, post 
Cross actions, generally, post 
Damages, generally, post 

Death. Wrongful death actions, generally, post 
Defenses, generally, post 

j Denial of common law right to sue, striet con¬ 
struction of statutes, § 20, p. 129, n. 92 
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Actions—Ck)ntinued 

Determlnlng proper beneficlaries, costs, § 823, 
p. 134 

Dlrected verdlct, generally, post 

Dlsability compensation, § 296, p. 1033, n. 34 

Discontinuance of actlon, generally, post 

Diseases not wlthln act, § 924 

Dismissal and nonsuit, generally, post 

Divorce, generally, post 

Election of remedies, post 

Electlon to accept or reject act, post 

Employees, 

Not withln act, negllgence, § 922 
Options, § 125, p. 437 

Sickness benefits, subrogation, § 638, p. 947 
Third person, §§ 983-1045 
Employer, 

Faillng to comply with act, 

Damages, § 125, p. 435 
Negllgence, § 932 

Falling to insure, § 125, p. 435, n. 10 
Not under act, negllgence, § 944, p. 411 
Trial de novo, allegations, § 767, p. 1269 
Evidence, § 547(1), p. 577; §§ 956-958, pp. 424^0 
Exclusiveness of act, § 917, p. 351 
Exclusiveness of remedies, generally, post 
Exhaustlon of remedies against immediate em¬ 
ployer, § 111 

Failure to sue tlilrd person, constitutionality of 
statutes, § 19, p. 82, n. 17 
Fcderal courts, state laws, § 26, p. 170 
Federal longshoremen’s and barbor workers’ com¬ 
pensa tion act, post 

Forelgn law, recognition and enforcement, § 22, 
p. 140 

Guardian ad litem, generally, post 
Hcaring or trial, generally, post 
Holding case open, production of evidence, § 595 
Hospital expenses, evidence, § 284, p. 960, n. 67 
Husband and wife, coverage, § 78 
Industrial commiasion, § 6, p. 49, n, 39 
Instltution of, weight and suflQlclency of evidence, 
§ 577, pp. 817-824 
Instructions to jury, §§ 623,961 
Insurance and insurers, post 
Intent, § 6, p. 52 

Judgments and decreos, generally, post 
liEW of place, torts, § 22, p. 151 
Malpractlce, § 207, n. 20 

Medical examinations fur purpose of, § 277, p. 943 
Medical ezi>onses, post 

Mlsconduct of employer, forfeiture, 5 333, p. 1202 
Nature and form, 

Proceodlngs for further revicw, § 793 
Third persona, §§ 1012-1036, pp. 546-602 
Necesalty of brlnglng, cessation of paymcnts, 
9 301, p. 1075, n. 39 
Negllgence, post 
New trial, generally, post 
Nezt friend, generally, post 
Notlce, S 448, p. 322 

Award, conclusiveness, $ 658, p. 095 
Burdon of proof, i 507 
Injury, damages, i 944, p. 413 
Modlfication of award, i 857 
Thlrd-party tort-feaaor, liabllity for attorney 
fees, § 1040, p. 614 


Actions—Continued 

Ck3cnpatlonaI diseases, post 
Openlng award, etc., § 652, pp. 971-976 
Pendency of actions, generally, post 
Personal injuries, trial, §§ 959-962 
Personal representatives, post 
Pbysically Impalred persons, questions of law 
and fact, § 763(9), p. 1226 
Physiclans and surgeons, post 
Plea, etc., § 950 
Pleadings, post 

Precluding remedies by statutory provisions, 
death of employee, § 964 
Premlums or rates, 

Enforcing payment, § 363 
Presumptlons, post 
Prima facie case, generally, post 
Private Insurance, post 

Proceedings to secure compensation, generally, 
post 

Pnrpose of acts, § 5, p. 43 
Pursuit of other remedies agaizist 
waiver, § 392 

Questions of law and fact, § 620, pp. 881-884 
Personal injuries, § 960 
Beciprocal effect of statutes, § 20, p. 94 
Reformation of private Insurance policy, § 375 
Rescission, generally, post 

Resumption of work, wages equal to maximum 
compensation, § 296, p. 1043 
Rlght of action, generally, post 
Rules of evidence, § 547(12) 

Safety regulation vlolatlons, § 929 
Scope of act, compUance with lawful require- 
ments, § 925 

Setting aslde award, generally, post 
State, third-person tort-feasors, § 1018 
Statutory or common-law rights, third party ac- 
tions against employer, §§ 964-982 
Subcontractor’s employees, § 111, p. 389 
General contractor, § 23, p. 161 
Third personas action against employer, general¬ 
ly, post 

Third persona, actions by employees against, gen¬ 
erally, post 
Torts, post 

Transltory actions, generally, post 
Trial de novo, 

Parties, § 766, p. 1264 
Pleadings, § 767, p. 1268 
Vacating award, etc., § 652, pp. 071-976 
Venue, generally, post 
Verdlcts, etc., g 962 

Wage computation, mlnor's possible wnge In- 
crease, § 204, p. 1025 
Waiver of rights, § 125, p. 437 
Wrongful death actions, generally, post 
Wrongfully bringing, dispositlon of, § 91S, p. 364 
Acts of God, §§ 249-255, pp. 878-883 

Causal connectlon, weight and sufficiency of evi¬ 
dence, g 556, p. 752 

Gondltlons of employment concurring with, g 209, 
p. 688, n. 8 
Eartliquakes, § 253 
Floods, g 251 
Freezing, g 254 

Heat stroke, § 187, p. 645; g 255 
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Acts of God—Continued 
Lightning, § 252 
Kalnstorms, § 251 
Sunstroke, $ 255 
Tomadoes, § 250 
Windstorms, § 250 
Actual notice, 

See, also, Knowledge, generally, post 
Excusing failure to give, § 451, p. 334 
Injury or accident, snfficiency and extent of 
knowledge, § 451, p. 336 
Lack of prejudice, Indication, § 452, p. 341 
Actuality of employment, coverage classification, § 28, 
p. 1T9, n. 82 

Actuarlal tables, commutation of award, § 841 
Added rlsk doctrine, § 10, p. 60, n. 45 
Arising out of employment, § 213 
Additional compensation, 

Hearing, notice, § 583 

Medical and hospital treatment, § 286, p. 964 
Misconduct of employer, weight and suflBiciency 
of evidence, § 674 

Permanent total disability, § 301, p. 1077 
Subsequent complication, § 310, p. 1121 
Additional evidence. New evidence, generally, post 
Additional liability, questions of law and fact, em- 
ployer*s misconduct, § 617 

Additions to wages, computation of compensation, 
§ 294, p. 1009 

Adjacent premises, going to and from work, § 234, 

p. 826 

Adjective law, thlrd-party tort-feasors, § 22, p. 150 
Adjoumment, hearing, § 585 
Adjusters. Olaim adjusters, generally, post 
Adjustment or termination of compensation, §§ 849- 
890, pp. 187-306 

Admissibility of evidence, § 860, p. 259 
Agreements and settlemente, §§ 896-912, pp. 308- 
346 

Jurisdiction of daim, 8 902 
Appeal and review, §§ 877-890, pp. 292-306 
Award or judgment, § 849, p. 187 
Decisions and orders reviewable, § 879, 
pp. 294-206 

Discretionary matters, § 886 
Dismissal of appeal, § 883 
Evidence and matters considered, § 884 
Fact questions, § 887, pp. 300-303 
Trial de novo, § 889 
Harmless error, § ^8 
Independent right, § 849, p. 187 
Jurisdiction, § 878 
New trial order, § 889 

Presentation and reservation of grounds, 
§ 880 

Fresumptions, 8 885 
Eecord, § 882 
Time for perfecting, § 881 
Trial de novo, § 889 
Application, 

Amendment affecting time limitations, § 856, 
p. 239 

Conformity of award to, § 870 
Tolling of limitations by filing, § 856, p. 246 
Authority, § 852, p. 198 
Award, §§ 869-874, pp. 283-290 


Adjustment or termination of compensation—Oon* 
tinued 

Boards or commissions, powers, § 384, p. 146 
Olosing case, § 873, p. 286 
Conditions precedent, § 857 
Constitutionallty of statutes, § 19, p. 82; § 850, 
p. 191, n. 36 
Death benefits, § 327 

Determination or award, §§ 869-874, pp. 283-290 
Diminution of compensation, § 873, p. 288 
Dismissal before hearing, § 861; § 873, p. 286 
Effective date of order, § 873, p. 286 
Evidence, § 860, pp. 256-274 

Conformity of award to, § 871 
Production and reception of, § 865 
Snfficiency, § 860, p. 262 
Fact questions, § 866 

Filing, weight and snfficiency of evidence, § 577, 

p. 818 

Findings, § 867, pp. 280-282 
Hearing, §§ 857, 862 
Instructions, § 862, p. 275 
Judgment, §§ 869-874, pp. 283-290 
New trial, disposition on appeal, § 890 
Notice, §§ 857, 867 

Orders subject to modification or review, § 851, 
p. 195 

Parties to application, § 858 
Petition, conformity of award to, § 870 
Pleading, § 859, pp. 251-255 
Postponemeiit of determination, §§ 869-874, 

pp. 283-290 

Prematurity of application, § 850, p. 234 
Questions considered, § 804 
Beapportionment of award, § 324, p. 1174 
Record, evidence at original proceeding as part, 
§ 865 

Rehearing, § 875, pp. 290-292 
Relief granted, § 873, pp. 285-2»SS 
Retroactive operation of statutes, § 21, p. 136; 
§ 873, p. 286 

Retrospective operation of statutes, § 850, p. 191 
Review. Appeal and review, generally, ante this 
subhead 

Scope of inquiry, § 804 
Settlements, §§ 890-912, pp. 308-340 

Boards and commissions, purpose, § 378 
Stay of proceedings, § 808 
Supplemental awards, medical and hospital treat¬ 
ment, § 285, p. 904 
Suspension of order, § 870 
Time for application, § 850, pp. 233-247 
Trial, § 802 

Vacating order for, nunc pro tunc, § 871 
Administration, 

Compensation system, assessment of charges, § 19, 
p. 73 

Insurance fund, § 358 
Statutes, 

Employee’s favor, § 20, p. 117 
Employers* substantive rlghts, § 20, p. 02 
Federal acts by federal boards, § 384, p. 148 
Administrative boards and officers. Boards and com¬ 
missions, generally, post 

Administrative determinations, res judicata, § 657, 
p. 994 
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Administrative employees, number of employees, § 43, I Admlssibility of evidence—Continued 


n. 61 

Administrative finding, appeal to court, § 763(2) 
Administrative orders, medical examination of claim- 
ant, § 484, p. 419 

Administrative personnel, schools, § 117, p. 410 
Administrative tribunal, existence of jurisdictional 
prerequisites, constitutionality of statutes, § 19, 
p. 79 

Administrator of veterans’ aflfairs, veterans* bospital 
Services, claim, § 275, p. 937, n. 58 
Administrators. Executors and administrators, gen- 
erally, post 
Admiralty, 

Award, collateral attack, § 659 
Exclusiveness of liability, § 918, p. 305, n. 44 
Jurisdiction, questions of law and fact, § 600 
Navigable waters, § 26, p. 172 
Setting aside award, injunction, § 654, p. 978 
Stay of proceedings, actions, § 935 
United States courts right to pursue remedy in, 
§ 964, p. 436 

Admlssibility of evidence, §§ 525-546, 957 

Acceleration of existing diseased condition by in- 
jury, § 544 

Acceptance of act by employers and employees, 
§ 520 

Aetion for wrongful death, rules applicable, § 977 
Admissions, post 
Affidavits, § 579 

Agreement to pay compensation, § 541 

Amount of compensation, § 545, pp. 560-573 

Appeal and review, post 

Application for Insurance, § 525, p. 513 

Approved compromise settlement, unfair, § 41 

Articles relevant to issues, § 526 

Asslgnments of error, § 747, p. 1117 

Autopsies, § 537, pp. 557, 558 

Award of commission, § 540 

Bias of witness, showing, § 525, p. 512 

Bili for medical care, § 537, p, 540 

Bili of exceptions, § 737 

Bookkeijplng records, status of employee, § 528, 
p. 521 

Casual employee, occupation of person, § 528, 
p. 522 

Cause of injury, disabiiity or death, Show, § 530 
Certiilcato of accident, § 531, pp. 525-528 
Certi ilcate.% death certlllcates and copies, § 537, 
pp. 560, 501 

Change in condition, employee after accident or 
injury, § 5ii3 

Chara<der of work required of municipal em¬ 
ployee, § 520 

Circumstances of injury, disabiiity or death, § 530 
Circumstantial evidence, § 525, p. 512; § 533 
Total incapacity, proof by, § 543 
Civll actions, rules governing, § 525 
Olaim for compensation, compromise, § 541 
Ciaimants, statements and admissions, § 534, 
pp. 520-535 

Commission, testlmony takcn by, § 540 
Oommon-law wife, establish rclationship, § 546, 
p. 575 

Compensation agreements, 

Aetion to review or set aside, § 412, p. 233 


Compensation agreements—Continued 

Rules governing, procedure to enforce, § 413, 
p. 242 

Competent evidence, Show cause or circumstances 
of employee’s injury, disabiiity or death, 
§ 530 

Compromise, § 541 

Aetion to review or set aside, § 412, p. 233 
Conclusions from facts, § 525, p. 512 
Condition, 

Employee, § 633 

Employment, testlmony and statements of 
other employees, § 636 

Conduct, 

Employee or employer, § 539 
Hearsay evidence to show, § 527, p. 519 
Conflicting evidence, § 630 
Contract of employment between employee and 
municipality, § 529 

Contradictory or inconsistent extrajudicial state¬ 
ments of witnesses, $ 525, p. 512 
Contributions by employee to support of claim- 
ant, § 546, p. 574 

Copies, death certificates, § 537, pp. 560, 661 
Coronary occlusion, § 537, p. 649, n. 17 
Coroner, 

Death certificate signed by, § 537, p. 501 
Verdict or report, cause of death, § 538 
Corroboration of other witnesses, hearsay, § 527, 
p. 517 

Ooverage of act, § 629 

Custom of employee or employer, § 539 

Death, 

Accident or injury, § 533 
Show cause or circumstances, § 530 
Death certificates, § 537, pp. 660, 561 
Declarations, post 
Delay in filing claim, § 525, p. 513 
Dependency, § 546, pp. 573-676 
Depositions, § 580 

Design, hearsay evidence to show, § 527, p. 619 
Directions given employee by employer, § 532 
Disabiiity, § 543 

Accident or injury, change in condition of 
employee after, § 533 
Nature and extent, § 543 
Show cause or circumstances, § 530 
Discharge, exercise of power, § 528, p. 521 
Disfigurement, photographs to show, § 543 
Divorce, determine dependency, § 546, pp. 574, 
675 

Documents, § 526 

Dying declaration, § 534, pp. 534, 535 
Earnlng capacity, § 545, pp. 569-573 
Employee’s statements, § 534, pp. 529-535 
Employer’s statements, § 535 
Employment and parties thereto, § 528 
Entries in regular course of business, § 525, p. 514 
Exceptions, hearsay evidence, § 527, p. 518 
Expense accounts, § 545, p. 570, n. 88 
Expert opiniou, § 530 
Extent of employee’s disabiiity, § 543 
Extrajudicial admisslon, § 535, p. 536, n. 80 
Eyes, reason for loss of Vision in uninjured eye, 
§ 537, p. 639, n. 14 

Facts relative to issue, proof, § 525, p. 511 
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Admissibilify of evidence—CJontinued 
Fellow employees’ statements, § 536 
Blnancial condition of daimant, § 646, p. 673 
Flndings, § 640 

Conclusiveness, § 763(3), p. 1196 
Pirst-ald room records, § 537, p. 560 
Form and method of payment, § 628, p. 521 
Foundation, 

Impeacluuent purposes, necessity, § 525, 

p. 512 

Object or article relevant to issues, § 526 
Habits of employee or employer, § 639 
Harmless error, § 759, p. 1153 
Hearings, § 587, n. 24 
Hearsay, generally, post 
Heart attack, 

Oause, § 537, p. 549, n. 17 
Pain, § 537, p. 649 

Hernia, time of occurrence, § 637, p. 538, n. 7 
Hiring practices followed by employer, § 528, 
p. 522 

Hospital records, post 
Hypotbetical questions, § 525, p. 512 

Opinion by medical expert in answer to, 
§ 637, pp. 560-664 

Illegitimate cbild, dependency, § 546, p. 576 

Immaterial evidence, § 526 

Impeacbment, 

Goroner*s report as to cause of death, use 
for, § 538 

Witness, § 525, p. 512 

Improverished condition of employee, § 526 
Incompetent evidence, § 526 
Injured employee’s statements, § 534, pp. 530- 
535 
Injury, 

Gourse of employment, § 532 
Show cause or circumstances, § 630 
Instructlons to jury, claim, J 778, p. 1326 
Intent of parties, 

Contract, § 528, p, 520 
Hearsay evidence, § 527, p. 519 
Intozication past instances, § 539 
Irrelevant evidence, § 526 
Lay witnesses, § 525, p. 511 
Limitations, hearsay evidence, § 527, pp. 515-519 
Longshoremen’s and harbor workers’ act, § 525, 
p. 613 

Lump-sum payments, post 
Material evidence, 

Bepairs of premises after accident, § 542 
Show cause or circumstances of employee’s 
injury, disability or death, § 530 
Matters for medical testimony, § 537, pp. 647-550 
Memoranda of accident, § 531, pp. 525-528 
Motion pictures, disability of employee, § 543 
Motive or plon, hearsay evidence, § 627, p. 519 
Nature of previous injury or disability, § 544 
New trial, § 781, p. 1343 
Objections, § 697 

Offer to compromise daim, 5 541 
Opinion evidence, post 
Orders given employee by employer, § 532 
Pain and suffering, § 543 

Statements by injured employee, § 534, p. 532 
Pathological examination, § 5^, p. 558 
Payment of compensation, { 541 


Admissibility of evidence—Continued 

Pedigree, hearsay evidence, § 527, p. 618 
Photographs, proof of physical condition, § 543 
Physical condition, post 
Physicians and surgeons, 

Medical experts, § 537, pp. 547-562 
Unswom statements, § 637, pp. 554-557 
Pictures, X-ray pictures, § 537, pp. 661, 662 
Plan, hearsay evidence, § 627, p. 519 
Pleadings, f 506 

Posthumous child, dependency, § 646, p. 576 

Post-mortem examinations, § 537, pp. 557, 558 

Practical joking, § 539 

Practice of employee and employer, § 539 

Pranking, § 539 

Prejudicial error, § 759, p. 1168 

Previous injury or disability, § 544 

Prior accident or injury, § 544 

Procedure as to employment, § 528, p. 521 

Proceedings for further review, post 

Prosecutions for offenses, § 914 

Proximate cause, § 530 

Qualifications, medical experts, § 537, p. 550 
Question of law, statements, § 525, p. 512 
Hecord on app^, questions presented, § 745, 
n. 76 

Pecords and recordings, post 
Heferees, § 626 
Rehearing, § 667 

Relationship of employer and employee, $ 528, 
p. 520 

Relevant evidence, 

Repairs of premises after accident, S 542 
Show cause or circumstances of employee’s 
injury, disability or death, § 530 
Remittances by dcceased employee to claimant, 
§ 646, p. 574 

Repairs, premises after accident, § 542 
Repetition of other witnesses, hearsay, § 527, 
p. 617 

Representative of employer, admlssions by, § 535 
Res gestae rule, 

Hearsay evidence, § 527, p. 518 
Statement by employee as part of, § 534, 
p. 633 

Restrictions, hearsay evidence, § 527, pp. 515-^9 
Reversal of judgment, § 963 
Rules, § 525 

Employer, § 635 

Safety devices, failure to supply, § 645, p. 573 
Scope of employment, § 528, p. 520 
SelMnflicted injury, § 530 
Self-serving declarations, § 525, p. 512 
Injured employee, § 534, p. 530 
Sign language, meaning, § 536, p. 537, n. 92 
Silence as admission, § 525, p. 513 
Skylarking, § 539 
State of mlnd, 

Employers, statement to show, § 535 
Statements by injured employee, § 534, p. 532 
' Statements, generally, post 
Status of parties, determination, $ 528, p. 519 
Striet rules unnecessary, § 525 
Striking, § 691, p. 839 

Subsequent proceedings, transcrlpt of prior pro¬ 
ceedings, § 540 
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Admissibility of evidence—Oontinued 

Subsequent repalrs, show defective condition, 

§ 542 

Snlcide, § 530 

Supplemental letters of wltness, f 525, p. 512 
Technical rules unnecessary, § 526 
Tbird-person tort-feasors, § 1029 
Transcript of hearing, § 640 
Trial court, argument, § 775, p. 1309, n. 37 
Trial de novo, § 768, p. 1279; § 774, p. 1303 
Unswom statements and reports, § 637, pp. 564- 
567 

Other employees, § 536 
Usage, employer and employee, § 539 
Variance, § 767, p. 1275, n. 59 
Verdict, § 525, p. 513 

Coroner’s verdict, § 538 

Voluntary statement not responsive to question 
propounded, § 525, p. 512 
Wilful acts of employee, § 530 
Writings, § 526 

Witness, § 525, p. 512 
X-ray film, § 637, pp. 561, 562 
Admissione, 

Admissibility in evidence, 

Accident reports, § 531, p. 525 
Claimant, § 534, p. 535 
Employee, § 634, pp. 529-535 
Employer, § 535 
Question of law, § 525, p. 512 
Report of accident, § 531, p. 525 
Aggravation of preexisting condition, witnesses, 
§ 555(17), p. 727 
Answer, § 501 

Appeals, burden of proof, § 768, p. 1283 
Attorney, scope of review, § 756, n. 83 
Claimant, $ 534, p. 535 

Prior statements, § 598, p. 847 
Conclusions of commission, § 547(1), p. 576, n. 85 
Contradictory evidence, question of fact, § 599, 
p. 852, n. 8 

Dependents, dlvorce procecdlngs, § 140(2), p. 470, 
n. 72 

Disability by failure to appeal, $ 853, p. 203 
Employee, 

Admissibility, § 534, pp. 520-535 
Capacity to work, § 768, p. 1200, n. 15 
Employer, § 535 

Accident reports, § 957 
Employee status, § 550, p. 631, n. 6 
Injuries, § 555(3) 

Report of accident, S 531, p. 526 
Within act, § 549, p. 625, n. 78 
Employer-employee relation, exclusiveness of 
remedy, § 018, p. 363, n. 31 
Pindings, S 627, p. 896 

Correction, $ 763(7), p. 1215 
Funeral expenses, contract in open court, § 284, 
p. 901 

Hernia, insurer, § 306, p. 1108 
Impeachlng, questlons of fact, § 590, p. 854 
Injured employee^s statement, admissibility, 
i 534, pp. 532-^ 

Insurer, rate of compensation, § 280 
Lump-sum payments, § 348 
Proceeding to modify award, § 860, p. 266, n. .76 
Question of law, admissibility, $ 525, p. 512 


Admlssions—Ciontlnued 

Report of acddent, § 915, p. 351 
Admissibility, § 531, p. 625 
Silence, § 525, p. 613 

Admonisbing juryi rehearing, argument of counsel, 
§ 661, p. 1003 
Adoption of children, 

Cessation of dependency, § 147 
Death benefits, post 

Dependency test, relation to employee, § 134, 
p. 453 

Parents barred, deatb benefits, § 142, p. 497 
Widows, posthumous children, § 148 
Adultery, 

Claimant, evidence, § 552, p. 652 
Death benefits, children, § 141(2), p. 482 
Dependents, § 140(2), p. 468, n. 62 
Widow, § 140(3), p. 477 
Advanced payments, 

Claim for compensation, f 423 
Deductions, § 330, p. 1184 
Disability, creditlng, § 330, p. 1179 
Jurisdiction to modify or review final award, 
§ 852, p. 199, n. 17 

Manner of making, independent contractor test, 
§ 104 

Medical benefit payments, § 330, p. 1191, n. 44 
Pending settlement of claim, assignments of claim, 
effect, § 887 

Recovery of, § 835, n. 91 
Adversary proceeding, hearing, § 681, n. 38 
Adverse inferences, § 647(6) 

Adverse parties, 

Defined, '§ n. 96 
Objections to misjoinder, § 435 
Proceedings for further review, 

Right, § 796 

Service of notice of appeal upon, § 799, p. 61 
Advertising solicitors, employee test, § 106 
Advice, 

Employer, independent contractor test, § 92, p. 331 
Medical advice, generally, post 
Afiidavits, 

Accepting other employment, § 320, n. 61 
Approval, certiorari, bond, § 733 
Children, exclusions, § 113, p. 394 
Defense, 

Actions, § 950 

Pleadings, exclusiveness of remedy, § 953 
Evidence, § 579 
Impeaching evidence, § 592 
Motion to reopen compensation case, § 859, p. 251, 
n. 70 

New trial, newly discovered evidence, § 781, 
p. 1345, n. 21 

Proceedings for further review, filing, necesslty, 
§ 799, p. 02 

Proceedings to modify award, sufliciency to re¬ 
quire hearing, § 860, p. 203, n. 59 
Record on appeal, impeachment, § 744 
Rehearing, 

Newly discovered evidence, § 750 
Requisites, i 662, p. 1007 
Remand, § 788, p. 33 

Review, hoard’s findings, § 765, p. 1259, n. 92 
Service, proceeding to enforce award, S 844, 
p. 172, n. 9 
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Affirmance, 

Amendmeiit of award by commission, $ 286, 
n. 32 

Award, etc., § 783 

Oessation of disabllity, flnallty, § 790, p. 41 
Commission, review by, § 761, p. 1163 
Inferences, court review, § 763(5), pp. 1202, 1204 
Interest, annulment of award, § 788, p. 31 
Limitations, § 782, p. 14 
Modification of award, § 890 
Review by court, § 784 
Penalty percentage added, § 848, p. 183 
Proceedings for furtber review, § 810 
Rehearing after, § 815 
Remand, § 788 

Voluntai^ dismissal of appeal, § 749, p. 1124 
Affirmations. Oatbs and affirmations, generally, post 
Affirmative defenses, 

Actions for wrongful death, 

Burden of proof, § 977 
Pleadlng, necessity, § 976 
Burden of proof, §§ 507, 517; § 521, pp. 602, 603 
Common law liability, abrogatlon, § 918, p. 362 
General denial, § 767, p. 1277 
Independent contractor, burden of proof, § 518, 
p. 481 

Affirmative findings, Implication of negative findings, 
§ 636, p. 941 

Affirmative testimony, § 547(1), p. 583 
AfPrays, employee’s Intent to Injure another, § 265 
After-occurring incapacity, award subject to review, 
■ § 851, p. 193, n. 55 
Age, 

Capacity to work affected by, decrease or tennina- 
tion of compensation, § 854, p. 224, n. 13 
Ghildren and minors, post 
Computation of compensation, average wage, 
§ 293, p. 999, n. 57 
Death benedts, post 
Discrimination, § 296, p. 1036 
Disfigurement, amount of award, § 290, p. 976 
Lump-sum payments, agreement, § 341 
Misrepresentation, recovery back of compensation 
payment, § 835, n. 89 
Partial disability, § 302, p. 1079 
Degrees, § 303, p. 1092 
Permanent total disability, § 300 
Previously impaired condition, § 208, p. 1047 
Reapportionment of award, § 324, p. 1174 
Right to compensation, § 11 
Schedule injuries, § 310, p. 1119 
Other cases, § 307, p. 1110 
Total incapacity, i 299, p. 1054 
Wage computation, minoras possible wage in- 
crease, § 294, p. 1025 
Widow’s death, etc., children, § 148 
Aged workman. 

Accident, § 170, p. 588, n. 54 

Payment of compensation to, § 829, p, 144 

Sunstroke, § 255, n. 20 

Agencies. Employment agencies, generally, post 
Agencies of state, boards and commissions, § 379, p. 127 
Agency of United States, employees of, state laws, § 26, 
p. 170 
Agents, 

Appeal bond, proceedings for further review, lia- 
bility, § 816(1) 


Agents—Oontinued 

Authority, filing claim, weight and sufficiency of 
evidence, § 577, p. ^3 

Beneficiaries, payment of compensation to, § 388 
Boards or commissions, § 382 
Children, contract of employment, § 112 
Corporations, post 

Employee status, evidence, § 550, p. 638 
Employees of principal, § 107, p. 372 
Evidence, § 550, p. 641 
Employer, 

Aetion against third person, liability, § 985, 
pp. 481-483 

Assaults by, § 226, p. 765, n. 71 
Burden of proof, notice, § 768, p. 1284 
Hiring by, § 39 

Place of employment contract, § 23, p. 160 
* Injuries, admissions, § 555(3) 

Knowledge excusing notice of injury, § 451, 
pp. 338-341 

Employment by, evidence, § 549, p. 628 
Funeral expenses, binding employer, § 276 
Insurance company, weight and sufficiency of evi¬ 
dence, § 675 

Medical aid, burden of proof, § 284, p. 957, n. 41 
Medical examiners, § 484, p. 423 

Misconduct, weight and sufficiency of evi¬ 
dence, § 574 

Negligence, actions, § 926, p. 380 
Representations, weight and sufficiency of evi¬ 
dence, § 577, p. 821, n. 63 
Sending employee to doctor, weight and 
sufficiency of evidence, § 578, p. 826 
Negligence, § 10, p. 59 
Notice, § 447 

Accident, etc., weight and sufficiency of evi¬ 
dence, § 576, p. 812 
Burden of proof, § 768, p. 1284 
Giving, § 447 

Knowledge of excuse, § 451, pp. 338-341 
Oil company, employee test, § 106 
Person entitled to compensation, institution of 
proceedings, § 429, p. 289 
Power of attorney, generally, post 
Private insurance, coverage Insurance agent, 
§ 372, p. 92, n. 39 

Questions of law and fact, § 606, p. 8.59 
Superintending work, loaned employees, § 47, 
p. 243 

Tenant, liability, § 107, p. 372, n. 37 
Third person engaging medical or hospltal Serv¬ 
ices, authority to bind employer, § 275, p. 937 
Aggravating causes, intervention of, § 203, p. 663 
Aggravation of condition, §§ 170-181, pp. 586-609; 
§ 298, p. 1047 

Accident, § 170, p. 586; § 171 

Evidence, § 556(1), p. 668; § 555(17), pp. 72&- 
733 

Proof, § 555(17), pp. 725-733 
Proximate cause, § 172 
Additional award, § 854, p. 215 
Apportionment as between employer and special 
fund for reopened cases, § 837, p. 165 
Arising out of employment, § 212 
Arthritis, post 
Back injuries, § 183, p. 620 
Blood vessels, $ 176 
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Aggravatlon of condition—Oontinned 
Causation, § 172 

Olaim for dlsability, waiver, § 389, p. 156 
Conclusiveness of award or judgment, § 853, p. 206, 
a. 82 

Death benefits, 

Period of compensation, § 327 
Weight and sufficiency of evidence, § 573 
Disease, § 172 
Employee, § 206 
Evidence, § 284, p. 960, n. 65 
Accident, § 555(1), p. 668 
Comparative conditions, § 860, p. 269, n. 95 
Modification of award, § 860, p. 261, n. 63 
Review of agreement or settlement, § 907, 
p* 333, n. 25 

Substantial evidence, § 555(17), p. 725, n. 20 
rellow employee’s prank, § 225, p. 756 
Findings, § 629, p. 905 

Sufficiency, § 631, p. 924, m 38 
Heart,§177; § 184, p. 623 
Hernia, § 186 
Impaired Vision, § 178 
Implied findings, § 636, p. 940 
Increased compensation, application, § 662, p. 1006 
Infection, § 168, p. 553 
Instructions to jury, § 778, p. 1330 
Malpractice, post 

Medical expensos, § 260, p. 920, n. 65 
Medical or surgical troatment causing, § 207 
Modification or review of award, § 854, p. 214 
. Occupational diseases, § 160, p. 574 
Successive employcrs, § 46, p. 238 
Overexertlon, § 182, p. 615 
Permanent total disability, § 300, n. 14; § 304, 

p. 1100 

Pre-exlsting infirmities and diseases, post 
Prior Injury, § ISO 
Question of fact, § 610, p. 868 
Rohearing petition, § 662, p. 1008 
Inadvortence, § 665 
Review by court, § 703(0), p. 1240 
Risks personui to clainiant, § 210, p. 606 
Scope of review, § 752, p, 1132, n. 4 
Subjective symptoms as evidence, § 860, p. 200, 
n. 06 

Successive employers, first appearance of disabili¬ 
ty, §46, p. 230 

Successive insun»rs, liablllty, § 373, p. 99 
Time of disease, § 169, p. 582 
Total dlsability, § 200, p. 1060 
Trlal de novo, admisslblllty of evidence, f 768, 
p. 1280. n. 70 

Weight and sufficiency of evidence, § 555(10), 
p. 600, n. 23; § 560; § 570, p, 700 
TulMirculosis, § 768, p. 1205, n. 13 
Aggregate payments, death benefits, maximum com¬ 
pensation, § 321, p. 1161 

Aggregate theory, partnership. employer, § 50, n. 6 
Aggregate trust fund, commutatlon of award, § 841, 
n. 19 

Medical and surgical expenses, § 841, n. 35 
Ueopened cases, § 837, p. 165, tl 93 
Aggressor, 

Causal connection, weight and sufficiency of evi¬ 
dence, $ 566, p. 749, n. 46 
Co-employees’ assaults, $ 226, p. 762 


Aggressor—C3ontinued 

Employee’s intent to injure another, § 265 
Motor vehlcles, assault, § 227, p. 767, n. 89 
Aggrieved party, 

Assignments of error, § 747, p. 1116 
Proceedlngs for further review, right, § 796 
Right of appeal, § 689 
Agreed case, review, § 739 
Agreed statement of facts, 

Dismissal of appeal, § 749, p. 1122 
Jurisdiction, obtaining by, § 425, p. 277 
Review, § 740 

Agreements. Oontraets, generally, post 
Agrlcultural laborers. Farm laborers, generally, post 
Agricultural products, Processing, exemptions, § 33, 
p. 191, n. 6 

Agricultural societies, businesses, § 35 
Ailments. Chronie ailments, generally, post 
Air bases, employments included, evidence, § 548, n, 52 
Air compressors, calculating machine company*s 
branch office, § 29, p. 185, n. 38 
Air force base exchange, tort claims act, suing United 
States under, § 918, p. 368 
Aircraft, 

Causal connection, weight and sufficiency of evi¬ 
dence, § 556, p. 758 

Course of employment, custom, § 217, p. 720, n. 3 
Coverage, § 36, p. 207 

Bmployee's personal pleasure, § 222, p. 742, n. 92 
Third person, salesman travellng in, § 237 
Use to locate escaped convict, course of employ¬ 
ment, § 216, p. 714, n. 63 

Airlinc, contract and injury outside state, buslness 
localized, § 25, n. 85 

Alrplane mecbanic, private Insurance coverage, § 372, 
p. 92, n. 39 
Airplane pilots, 

Buzzing fishing boat, § 225, p. 754, n. 85 
Coverage, demotion, § 67, n. 40 
Employee status, § 106 
Evidence, § 550, p. 640 
License violation, § 246, n. 73 
Out-of-state contract, § 24, p. 164, n. 49 
Spraying and dusting crops or trees, § 33, p. 194, 
n. 28 

Volunteer, § 75, n. 85 
Alrports and landing fields, 

Airplane buildlng, etc., workshop classification, 
§ 36, p. 221 

Loaned employee, airplane pilot, § 47, p. 248, n. 55 
Shops, factories, § 36, p. 209 
Alaska, 

Elcction to come under act by employee, § 128, 
n. 67 

History, § 5, p. 48 
Aliens, 

Beneficiaries, lump sum payments, § 343 
Commutation of payments, § 340 
Constitutionality of statutes, 119, p, 70 
Uependents, 

Death benefits, § 321, p. 1160 
Evidence, § 652, p. 640 
Employees, § 77 
Coverage, § 76 

Enemies, beneficiaries, § 132 
Nonresident aliens, generally, post 
Right to compensation, § 132 
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Alightiiig from motor vehicle, trazisportatioii by em- 
ployer, § 235, p. 843, n. 85 

Alimentary canal, introduction of germs into, § 167, 
p. 551 

Allegations of error, parties, § 756 
Allergies, § 168, p. 555 

Cumulative exposnres, evidence, § 860, p. 271, n. 1 
Disease brougbt on by, § 169, p. 576 
Recurrence, increase of compensatlon, § 854, p. 225, 
n. 20 

Skin, soap, § 196 

Alleviation of condition, medlcal treatment, § 319, 
p. 1142 

Alleys. Streets and alleys, generally, post 
'AUocation of charges, successive employers, silicosis, 
§ 46, p. 241 
AUowance^ 

CJosts, § 823, pp. 132-135 
Expenses, § 825 

Fees, expert witnesses, § 823, p. 135 
Proc^ings for furtber review, erroneous, strik- 
ing ont, § 811 

Witness fees, 1823, pp. 132-135 
Alterations, 

Law, adoption of rule by board or commission pro- 
hibited, § 385, p. 150 

Place of Work, violation of safe place rule, evi¬ 
dence, § 574, n. 9 

Private insnrance, language, f 372, p. 84, n. 89 
Record, proceedings for furtber review, § 801, 
p. 71 

Statutes, liberal construction, § 20, p. 121, n. 4 
Altercations, 

Co-employees’ assaults, § 226, p. 762 
Misconduct of employee, S 258, p. 898 
Tbird persons, assaults by, § 227, p. 767 
Altemative award, 

Employers, § 642 

Employment or compensatlon, § 320 
Altemative findings, 

Inconsistency, recital, § 634 
SufiSciency, § 631, p. 916 
Ambiguities, 

Awards, benefit of claimant, S 038, p. 945, n. 55 
Construction of statutes, § 20, p. 87, n. 91 
Employees and dependents, § 20, p. 118 
Election to come under act, § 128 
Withdrawal notice, $ 129 
Findings, § 631, p. 920 
Remand, § 788, p. 27 

Independent contractor, test, § 91, p. 320 
Refusal of employer to come under act, $ ^^2, 
p. 427 

Statute, briefs on appeal, filing time, § 748, p. 1119 
Amelioration of injury, surgical operations, S 319, 
p. 1144 
Amendment, 

Answer, post 
Awards, post 

Olaim for compensatlon, defects, § 466 
Compensatlon agreements, petition for review, 

§ 412, p. 232 

Construction of statutes, § 20, p. 94 
Enabling, constitutional provisions, § 17 
Findings, $ 635 

liien statute, § 1040, p. 613, n. 68 


Amendment—Continued 

Limitation on time to apply for adjustment or 
termination of compensatlon as affected by, 
§ 866, p. 239 

Medical and bospital expenses, award, § 285, p. 964 
Notice of appeal, § 729, p. 1089 
Penalties, retroactivity, § 848, p. 184, n. 74 
Permanent total disabllity, increasing amount, 
§ 301, p. 1075 
Petitions, post 

Pleadings, post 

Record, tblrd-person tort-feasors, statute of limi- 
tations, § 1014, p. 553 

Referee*s findings, review by commission, etc., 
§ 761, p. 1161 

Retroactive operatlon of statutes, § 21, p. 138; 
§ 131, n. 1 

Scbedule of injuries, disfigurement, § 290, p. 974 
Statute, 

Accidental injury, defined, § 154, p. 531, n. 28 
Employments included, § 27, p. 178 
Interest provisions retroactivity, § 847, p. 180 
Liberal construction, § 20, p. 121, n. 4 
One-eyed man, loss of sigbt of other eye, 
§ 316, p. 1139, n. 60 

Prayer requiring verdict, ignoring, § 778, 
p. 1324, n. 65 

Review by court, modification of award, § 784, 

p. 18 

Temporary partial disability, § 304, p. 1100, 
n. 8 

Third-party tort-feasor’s liability, { 1039, 
p. 606, n. 7 

Time for application to adjust or terminate 
compensatlon, retroactivity, § 856, p. 238, 
n. 42 

Stenograpbic report, appeal, § 741, p. 1110 
Amount, 

Attoraey’s fees, § 820, pp. 119-128 
Contributions to support, 

Parenfs dependency, § 142, p. 501 
Separation from spouse, § 140(3), p. 477 
Recovery against tbird persons, credit or deduc- 
tion, § 396, p. 176 

Amount in oontroversy. Appeal and review, post 
Amount of compensatlon, § 285, p. 963; §§ 289-336, 
pp. 971-1214 
Appeal and review, post 
Average earnings basis, § 293, pp. 988-1008 
Award, § 638, p. 945; §641 
Contents, § 644, p. 954 
Basis, §§ 289-295, pp. 971-1033 
Causal connection, § 297 
Commutation of payments, § 337 
Conclusiveness, § 657, p. 991 
Constitutionality of statutes, § 19, pp. 76, 84 
Deatb benefits, generally, post 
Disability, §§ 296-320, pp. 1033-1154 
Disfigurement, § 290, pp. 973-978 
Earnings, etc., §§ 292, 293; pp. 979-1008 
Evidence, admissibility, § 545, pp. 569-573 
Findings, finality, § 637 
Hearing, § 587, n. 27 

Impairment of earning capacity, § 295, pp. 1026- 
1033 

Independent contractor test, § 101, p. 348 
Loss of function, bearing, § 317 
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Amount of compensation—Continued 

Loss of two members, total disability, § 313 
Lump-sum payments, § 344 
Matters in addltion to wages, etc,, § 294, pp. 1008- 
1026 

Maximum compensation, generally, post 
Minimizing injury, §§ 318-320, pp. 1141-1154 
Accepting otber employment, § 320 
Surgical treatment, etc., § 319, pp. 1141-1152 
Minimum compensation, generally, post 
Pain and snffering, § 291 
Partial disabUity, §§ 302, 303, pp. 1078-1093 
Permanent disabili^, §§ 304, 305, pp. 1093-1104 
Previously impaired conditlon, § 298, pp. 1047- 
1054 

Proceedings before board, admissibility, § 768, 

p. 1288 

Proceedings for furtber review, modification, § 811 
Questions of law and fact, § 613 
Remand, § 788, p. 26 
Error, § 788, p. 29 

Betroactive operation of statutes, § 21, p. 134 
Schedule injuries, generally post 
Setting aside award, 

Jurlsdiction, § 679, p. 1032 
Pleadings, § 767, p. 1272 
Several injuries, concurrent awards, § 309 
Temporary disability, §§ 304, 305, pp. 1093-1104 
Followed by permanent disabUity, § 305, 
pp. 1101-1104 
Third-person tort-feasors, 

Burden of proof, $ 10^, p. 587 
Pleadings for insurer, § 1023, p. 578 
Total incapacity, §§ 290-301, pp. 1054-1078 
Previously impaired condition, § 300 
Trial de novo, S 760, p, 1264 
Wages paid during disability, crediting, § 330, 
p. 1187 

Weight and sufficiency of evidence, S 568, pp. 770- 
778 

Amount of salary, 

Failure to fix, independent contractor test, § 101, 
p. 348 

Trial do novo, variance, § 766, p. 1267 
Amount of work, independent contractor, control, § 92, 
p. 329 

Ample evidence, findings, 

Conclusiveness, S 763(3), p. 1191 
Conflicting evidence aupported by, § 763(6), p. 1210 
Amputation, 

Additional compensation for subsoquont tendor- 
ness, 5 896, p. 309, n. 97 

Agreement or settlement, review of, § 900, n. 20 
Arm, 

Multiple injuries, § 308, p. 1115 
Temporary total disability, § 304, p. 1096, n. 71 
Causal connection, weight and sufficiency of evi¬ 
dence, § 671, p. 801, n, 60 
Evidence, S 555(11), p. 700 

Proprlety, § 860, p. 271, n. 4 
Fingers, post 

Foot, Question of fact, refusal, § 610, p, 869, n. 4 
post 
Member, 

Partial permanent disability, § 310, p. 1122 
Schedule injuries, § 311 


Amputation—Continued 

Modification of award because of eaming capaci- 
ty, § 854, p. 227, n. 32 
Befusal of, § 266, p. 914, n. 10 
Review of award, time for proceeding by employ- 
er, § 856, p. 244, n. 91 

Sears, disfigurement award, § 290, p. 976, n. 53 
Uremia following, § 167, p. 651, n. 62 
Anaestbetic. question of fact, § 610, p. 868, n. 95 
Analogy, findings of board, etc., trial judge’s findings, 
§ 763(3). p. 1182 

Anatomical pathology, accident, § 168, p. 654, n, 92 
Anclent claims, adjustment or termination of compen¬ 
sation, § 856, p. 245 
Ancillary work. 

Contractores employees, Principal €mployer’s lia- 
bility. § 109, p. 380 
Independent contractors, § 90, p. 315 
Aneurism, aggravation, § 176 
Anger, 

Co-employees’ assaults, § 226, p. 758 
Injury, third person inflicting, § 162 
Angina pectoris, § 168, p. 555 
Evidence, § 666(12), p. 710 
Aniline processes, § 36, p. 204 
Animals, 

Dogs, 

Collision with, § 256, n. 35 
Rescuing child attacked by, § 257(2), n. 67 
Handling, anthrax, § 168, p. 557 
Horses, generally, post 
Injury by, §§ 198,256 

Causal connection, § 556, p. 756 
Baising, exemptions, § 33, p. 199 
Ankle, 

Amputation of part of leg, § 312 
Evidence, § 654, p. 662; § 555(7) 

Tx)ss of use, weight and sufficiency of evidence, 
§ 571, p. 802, n. 79 
Multiple injuries, § 308, p. 1115 
Permanent partial disabUity, § 304, p. 1099, n. 97 
Sprain, increase of compensation for neck injury 
subsequently developing, time of applicatioii, 
§ 856, p. 236, n. 28 

Ankylosis, additional compensation where fingers be- 
come more than useless, § 854, p. 216, n. 51 
Annual eamings, 

Computation, § 293, p. 996 

Death benefits, formula, § 321, p. 1157 

Exclusions, $ 67 

Weight and sufficiency of evidence, § 568, p. 773 
AnnuitlGS, payments, limitation, ofTect, § 439 
Annulment of award. Setting aside award, generally, 
post 

Annulment of marriage, 

Death benefits, $ 140(1), p. 466, n. 40 
Widows, remarriage, § 147 

Anotlier employment, total disability compensation, 
§ 209, p. 1054 
Answer, §§ 498-503 
Abandonment, 

Fortion setting up particular defense, effect, 
3 502 

Waiver of defense, § 502 
Actions, § 950 
Admissions, 3 £>01 
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Answei>—Oontinued 
Amendment, § 503 

Modlficatlon of award proceeding, § 859, p. 255 
Setting aside award, § 767, p. 1274 
Thlrd-person tort-feasors, 

Insiirer’s action, § 1024, p. 582 
Statute of limitations, § 1014, p. 566, n. 20 
Appeal and review, post 
Burial expenses, claim for, § 283 
Claimant^s testlmony, § 547(9), p. 609 
Direction of verdict, suflftciency, § 777, p. 1321 
Dlsputing material facts of petition, admission, 
§ 501 

Failure to file, § 498 

Denial of allegations, § 501 
Lump>sum payments, § 347 
Matters which must be pleaded, § 500 
Notice of appeal, § 729, p. 1090 
Objections, raising before bearing, § 498 
Offer, file special answers, § 498 
Proceeding to modify award, § 859, p. 254 
Questions, preponderanee of evidence, § 547(2), 
p. 586, n. 79 

Setting aside award, pleading by employer, § 767, 
p. 1274 

Special answer, necessity, § 500 
Sufflciency, § 498 

Third-person tort-feasors, § 1024, pp. 579-682 

Ume for, § 499 

Trial de novo, § 767, p. 1269 

Variance of complalnt, § 508 

Waiver, § 498 

Time for filing, § 499 

Without reservation, waiver of objection to Jurls- 
diction, § 427, p. 287 

Wrongful deatb actions, rules applicable, § 976 
Antagonistic findings of f act, § 634 
Antecedent debt, deduction of, agreement, § 330, 
p. 1189 

Anthraco-silicosis, 

Occupational disease, differentiation, § 169, p, 576 
Total disabillty, § 299, p. 1067, n. 89 
Antbrax, § 168, pp. 555, 557 
Evidence, § 555(11), p. 700 

Anticipated profits, loss, damages, failure to issue 
policy, § 372, p. 90, n. 28 

Anticipation of injury, arising out of employment, 
§ 211 

Antiquity of custom, proof, § 547(1), p. 584 
Anti-tetanus serum, refusal, weight and sufflciency of 
evidence, § 578, p. 826 
Anxiety, 

Heart attack, § 184, p. 627 
Evidence, § 655(12), p. 706 
Injury, § 168, p. 554, n. 91 
Aorta, rupture of, § 184, p. 622 

Oourse of employment, § 212, n. 86 
Aperature, bernia, cavity wall, § 185, p. 639 
Aplastic anemia, evidence, f 555(11), p. 700 
Apoplexy, 

Blood vessels, injury to, § 184, p. 620 
Oausal connection, weight and sufflciency of evi¬ 
dence, § 556, p. 763 
Evidence, § 556(12), p. 713 
Exertion, § 184, p. 622 
Appard. Clothing, generally, post 


Appeal and review, § 287, p. 966 ; 88 669-816, pp. 1017- 
1345, pp. 1-112 

See, also. Appellate courts, generally, post 
Abandonment, 

Briefs, time for filing, 8 748 
Conclusiveness of order appealed from, 8 874, 
n. 39 

Dismissal, § 749, p. 1121 
Errors, § 747, p. 1115 

Lapse of time, afflrmance of judgment, 8 810 
Abstract of record, § 738 
Acceptance of evidence, ante 
Actions for wrongful death, rules applicable, 8 978 
Adjustment or termination of compensation, ante 
Admissibility of evidence, § 704; § 768, p. 1286 
Action for compensation, § 764, p. 1254, n. 48 
Agreement or settlement, 8 907, p. 331 
Objections and exceptions, 88 700, 707 
Presumptions, § 757, p. 1145 
Reversal of award, § 785 
Scope of review. 

Bili of exceptions, § 753, p. 1134 
Parties, 8 756, n. 83 

Admission of disability by failure to appeal, § 853, 
p. 203 

Afflrmance, 8 783 

Aggrieved attorney, fees, 8 820, pp. 127, 128 
Agreed statement of facts, § 740 
Agreements and settlements, §§ 896-912, pp. 308- 
346 

Issues determined, employment, § 908, p. 336 
Amendment of acts, 8 21, p. 138 

Procedural matters, § 21, p. 142, n. 55 
Amendments, modification of award, § 877, p. 293, 
n. 91 

Amount in controversy, § 684, p. 1038 
Jurisdiction, 8 677, p. 1030 
Proceedings for further review, effect, 8 794 
Amount of compensation, § 287, p. 967; § 763(9), 
p. 1244 

Action for compensation, 8 764, p, 1257 
Burden of proof, § 708, p, 1284 
Discretion, § 758 
Annulment of award, 8 786 
Answer, etc., 8 731 

Allegations of error, 8 756, p. 1142, n. 87 
Presumptions, § 757, p. 1149 
Raising question for flrst time, 8 897 
Application based on change in condition filed 
after timo for appeal, § 856, p. 234, n. 12 
Arbitrators, post 
Argument of counsel, post 
Assignments of error, 8 747, pp. 1115-1118 
Attorney general, post 
Attorneys, post 
Attomey^s fees, post 
Bar of action, 8 936, p. 395 
Boards and commissions, post 
Bond, post 

Briefs, generally, post 
Burden of proof, post 
Case, 8 739 

Certiorari, generally, post 
Change of condition, post 
Claimants, costs, taxing, 8 824, p. 138 
(Compensation agreements, 8 408 
Compromise and settlement, post 
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Appeal and review—Continued I 

CJonditions, § 763(7), pp. 1211-1217 
Gonditions precedent, post { 

Conflicting evidence, post 
Gonstitutlonality of statutes, post 
Constmction of statutes, post 
Contracts, post 
Costs, § 824, pp. 135-139 

Third-party tort-feasor’s liability to employel*, 

§ 1039, p. 608 

Course of employment, post 
Courts, § 671, p. 1020; § 763(7), pp. 1211-1217 
Arbitrator*s decision, § 762 
Award of commission, etc., § 763(1), 

pp. 1165-1252 

Conclusions, § 763(5), pp. 1202-1206 
Conclusiveness of findings, § 763(3), 

pp. 1177-1197 

Conflicting evidence, § 763(6), pp. 1206-1211 
Decision, § 671, p. 1021 
Dismissal and nonsuit, § 787 
Further proceedings, § 700, pp. 37-42 
Inferences, § 763(5), pp. 1202-1206 
Judgments and decrees, § 789, p. 34 
Modification, § 784 
Ordcrs, § 782, p. 14 
l*rinciples, etc., § 763(2) 

Questions of law, § 670 
Weight of evidence, § 763(4), pp. 1197-1202 
Cross appeals, gencrally, post 
Cross assignment of errors, generally, post 
Damages on appeal, § 824, p. 130 
Death of claimant, § 327 
Deceased workman’s estate, § 150 
Decisions, §§ 083-688, pp. 1036-1045; § 795, p, 46 
Modiflcation of award, § 879, pp. 294-296 
Decrease or termiiiatioii of compensatiou dcspitc 
afllrmance, § 851, p. 223 
Defenses, post 
Delay, § 727 

Allowance of, § 704 

Damages, § 824, p. 139 

Dellvery of notlce, § 724, p. 1077, n. 70 

Effect, S '727 

Excuse, § 725 

Rulo of board or commission prohibited, 
§ 385, p. 150 

Demand for lioaring as prerequisite, § 877, p. 293, 
IL 84 

Denial, costs to either party, § 824, p. 137 
Denlal of compensatiou, i)Ost 
Derwiiclents and dependency, post 
Depositions, post 

Determination of proceedings, SJ 782-792, 
pp. 12-43 

Modiflcation of award, § 890 
Directed verdict, post 

Discontinuancc without prejudice, review of 
agreement or settlement, § 910, p. 344 
Dlscretlon of court, post 
Dismissal of appeal, generally, post 
Disposition of proceedings, §S 782-792, pp. 12-43 
Bffect of proceedings, § 734 

Bxeeution on judgment for compensatiou, 
$ 846, p. 178, n, 17 

Klgbt to petltlon for increase in compensa- 
tion,§855,p.232 


Appeal and review—Continued 

Bmployee status, jurisdiction § 763(9), p. 1230 
Entry of award as Judgment, § 638, p. 945 
Equity, post 

Erroneous award, burden of proof, § 768, p. 1285 
Established facts, inferences of commissioner,. 

§ 763(5), p. 1203, n. 82 
Bstoppel, etc., § 690, pp. 1047-1050 
Evidence, post 
Exclusion of evidence, post 
Expenses of successful party, allowance, § 825 
Extended, constitutional review, § 763(8)^ 

pp. 1217-1222 
Bxtent of disability, post 
Fact questions, 

Modification of award, § 887, pp. 300-^03 
Trial de novo, modiflcation of award, § 889* 
Final decisions, § 795, p. 48 
Finality of award, § 656, p. 986 

Several dependents, § 658, p. 996 
Findings, § 684, p. 1038; § 763(9), pp. 1223-1247; 
§ 779, p. 1331 

Annulment of award, § 786 
Appellate court, § 763(1), p. 1169 

Inference from conclusions, § 763(2) 
Weigbing evidence, § 763(8), p. 1218 
Arbitrator*s award, § 761, p. 1159; § 762 
Assignments of error, evidence, § 747, p. 1118- 
Award of commission, etc., § 763(1)^ 

pp. 1165-1252 
Bili of exceptlons, § 737 
Board, § 761, p. 1162; § 782, p. 12 
Briefs on appeal, § 748 
Clarifying issues, § 631, p. 920, n. 99 
Conclusiveness, § 637 
Gonditions, § 763(7), pp. 1211-1217 
Conflicting evidence, § 763(0), p. 1206 
Considering quostion for first time, § 698 
Erroneous findings, § 764, p. 1254 
Error of law, § 684, p. 1038 
Evidence, § 7G3(9), p. 1225 
Exceptions, § 707 

Inferences, etc., § 703(5), pp. 1202-1200 

Judgment, § 789, p. 35 

Maklng, § 636, p. 93C 

McKliflcation, § 635 

Presumptions, § 757, p. 1145 

Principies, etc., § 763(2) 

Questions presonted, § 745 
Kefereo, etc., § 782, p. 13 
Reversa! of award, § 785 
Scope of review, § 751, p. 1129; 760-764, 

pp. 1150-1257 
Facts not fouud, S 754 

Transcript on appeal, corrections, $ 741, 
p. 1107 

Fines and penalties, § 824, p. 139 
Delay, § 848, p. 185 
Order for coUeetion of, § 914 
I Form and contents, post 
Fraud, 

Agreed statement of facts, § 740 

Answer, § 731 

Award, § 854, p. 230 

Gonditions, § 763(7), p. 1212 

Court review, § 763(9), p. 1225 

Defense asserted for first time, S 992 
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Appeal and review—Oontinned 
Fraud—Oontinued 

Petition, § 730, p. 1093 
Reversal of award, § 785 
Scope of review, § 751, p. 1129 
Prlvolous appeais, damages or penalties, § 824, 
p. 139 

Full board, §| 676, 688 

Further review. Proceedings for further review, 
generally, post 

Grounds. Presentation and reservation of 
grounds, post, thls head 
Harmless error, generally, post 
Hearing or trial, post 
Increase, 

Amount of attomey*s fees on appeal, S 819, 

p. 118 

Rates, private Insurance, § 371, p. 83 
Independent appeal in proceeding for additional 
compensation^ § 877, p. 293 
Inferences, post 
Injunction, § 654, p. 976 
Insurance and insurers, post 
Invlted error, modidcatlon of award, § 877, p. 293 
Jurisdiction, post 
Jury trial, § 770, pp. 1299-1302 
Laches, post 

Legislative power providing for, $ 19, p. 80 
Limitations, post 

Longshoremen*s and harhor workers* compensa- 
tion act, § 763(10), pp. 1247-1262 
Lump sum payments, post 
Medical board*s jObidings, § 626 
Medical examination, 

Order by commission or board, § 484, p. 416 
Refusal order, § 484, p. 417 
Medical testimony, post 
Merits, § 766, p. 1267 

Misconduct of employer, safety orders, § 333, 
p. 1203 

Mistakes, post 
Modification of awards, post 
Necessity, costs, entitlement, § 824, p. 139 
New trial, 

Modification of award, § 889 
Time, § 663, p. 1010 
Notlce, post 

Notice of appeal, generally, post 
Notice of injury, post 
Objections and exceptdons, 

Depositions, § 768, p. 1287 
First time on appeal, § 701 
General affirmance, S 789, p. 36 
Parties, § 720 

Preservation of questions, § 707 
Referee’s findlngs, § 761, p. 1161 
Occupational diseases, post 
Opening award, etc., time of order, § 662, p. 972 
Parties, §§ 716-733, pp. 1066-1097 
Court review, § 782, p. 16 
Leath of party, § 719 
Defects, etc., { 720 
Designation, etc., § 717 
New parties, etc., 1718 
Objections raised for first time, S 695 
Bight of review, § 689 
Estcweli 8 690, p. 1048 


Appeal and review—Oontinued 
Parties—Oontinued 

Scope of review, allegation of errors, § 756 
Payment of compensation, post 
Pendency, 

Additional compensation, § 877, p. 293 
Decrease or terminate compensation, § 855, 
p. 232, n. 89 

Modification or review of award, § 851, p. 193 
Payment of installments, maturing payments 
on default, § 842, p. 169, n. 59 
Right to interest, § 847, p. 182 
Time to apply for adjustment or termination 
of compensation, § 856, p. 245 
Perfecting appeal and review, generally, post 
Personal injury actions, § 963 
Petitions, post 

Physicians and surgeons, post 
Pleading, post 

Practice and proeedure, post 
Presentation and reservation of groimds, §§ 691- 
716, pp. 1050-1065 
Application for review, § 712 
Arbitration, etc., § 699 
Autopsy, etc., § 703 
Award, § 644, p. 956; § 701 
Definiteness, etc., § 706 
Evidence, etc., § 700 
Form, etc., § 705 
Further appeal, § 704 
Intermediate court, § 715 
Jurisdiction, etc., § 693 
Modification of award, § 880 
Motions, § 708 

Necessity, §§ 691-704, pp, 1050-1058 
New trial motion, etc., § 713 
Notice of injury, etc., § 696 
Objections and exceptions, etc., § 707 
Parties, § 695 
Pleadings, § 697 

Proceedings for further review, § 797, pp. 62- 
60 

Rehearing, §§ 702, 711 
Request for instructions, § 709 
Request for special findings, § 710 
Theory of claim, etc., § 692 
Time to proceed, § 694 
Trial on, eta, § 698 
Presumptions, post 

Proceedings for compensation, determlnation of 
proceedings, §§ 782-792 

Proceedings for further review, generally, post 
Process, post 
Purpose of acts, § 5, p. 43 
Questions of law and fact, §5 670,963 
Abstract of record, § 738 
Agreement or settlement, 8 908, p. 339 ; 8 ^16, 
p. 342 

Application for compensation, 8 620, p. 884 
Arbitrator^s decision, etc., 8 '^61, p. 1159; 
8 762 

Briefs on appeal, oondensed recital of evi¬ 
dence, 8 748 

Oommission*s findings, S 287, p. 967 ; 8 763(1), 
pp. 1165-1175 

Oonfiicting evidence^ 8 763(6), p. 1211 
Goimty courts, 8 627, p. 896 
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Appeal and review—Continued 

Questions of law and fact—Continued 
Decisions, § 684, p. 1038 
Dlscretion of court, § 758, n. 44 
Employer-employee relatlon, § 763(9). p. 1230 
Future medical and hospltal Services, § 287, 
p. 970 

Judgment, § 789, p. 34 
Jurisdiction, § 677, p. 1029; § 678 
Lunip sum payments, § 352 
Prlnciple, etc., § 763(2) 

Scope of review, §§ 760-764, pp. 115&-1257 
Dismlssal of application, § 754, p. 1139 
SuflBciency of evidence, § 763(1), p. 1170 
Transcript on appeal, § 741 
Rcapportlonment of award, dependent minors, 
§ 324, p. 1175 

Record on appeal, generally, post 
Referees, post 

Referee^s awards and decisions, post 
Rehearings, post 

Reinstatement of compensatlon, § 895 
Remand, generally, post 
Remittitur, generally, post 
Reopening case, post 
Res judicata, post 

Reservation of grounds. Preseutation and reser- 
vation of grounds, ante, this head 
Retroactive operatlon of statutcs, evidence, § 21, 
p. 140, n. 44 
Return, § 731 
Reversal, § 785 

Rigbt of further review by appeal, § 703 
Rlght of review, §§ 089, 690; pp. 1045-1050 
Right to sue, § 671, p. 1022 
Safety, post 

Scope, SS 751-764, pp. 1127-1257 

Arbitrator*s award. etc., commission, etc., 
§ 761, pp, 1159-1164 
Board, etc., § 766, p. 1267 
Certiorari, iK>st 
Court, 

Award of commission, etc., § 763(1), 
pp. 1165-1175 
Principies, etc., § 703(2) 

Dlscretion of court, § 758 
Evidence consldored, S 752, pp. 1130-13 
Facts not found, § 754 
FJndings, JS 700-704, pp, 1159-1257 
Form of proceodlng, § 763(1), p. 1174 
Harmless error, § 759, pp. 1152-1159 
Parties entitled to allegcd error, § 750 
Presumptions, § 757, pp. 1142-1149 
Questions consldercd, 3 753, pp. 1134-1138 
Questions of law and fact, §§ 760-764, pp. 
1159-1257 

Record on appeal, ante 
Verdlcta, SS 760-764, pp. 1150-1257 
Walver, i 765 
Setting aside award, post 
Slnglc member board, post 
Special disablllty fund's right to appeal, § 837, 
p. 154, n. 26 
Sta tornent, 

Facts, modificatioii of award, § 882 
Questions involved, proceedlng to modify 
award, i 877, p. 29% n. OQ 


Appeal and review—Continued 
Status of employees, post 
Stay, § 735 
Stipulations, post 
Striklng appeal. 

Excuse for delay, § 725 
Notice of appeal, § 729, p. 1090 
Preservation of questions, § 708 
Transcript on appeal, § 741 
Submission, etc., § 750 

Substitutlng judgment on evidence, reviewing 
court, extended review, § 763(8), p. 1221 
Substitution of parties, deatb, § 719 
Successive appeais, § 792 
Suflclency of determination, § 684, p. 1039 
Certiorari, § 685 
Supersedeas, § 735 

Superseding decree, review of agreement or set- 
tlement, § 908, p. 339 

Supplemental medical and hospital award, time 
expiration, § 286 
Surgery, post 
Suspension, § 735 

Based on petition to review, § 877, p. 292, n. 94 
Technical error, § 769, p. 1152, n. 61 
Technical rules of procedure, scope of review, 
§ 752, p. 1132 

Theory of case in lower court, modification of 
award, § 877, p. 293 
Third-person tort-feasors, § 1036 
Time for proceeding, § 694; §§ 722-728, pp. 1072- 
1087 

Agreement or settlement, § 904, pp. 322-^327; 
§ 910, p, 344 
Decree, § 908, p. 339 
Evidence, § 007, p. 335 
Issues determined, § 908, p. 336 
Application for review of award, 3 856, 
pp. 233-247 
Board, § 782, p. 14 

Change of condition, § 850, p. 189, n. 18 
Decision, § 782, p. 15 
Delay, § 727 

Excuse, § 725 
Dismissal, § 749, p. 1123 
Evidence, § 728 

Notlflcation, 3 860, p. 270, n. 07 
Excuso for delay, § 725 
Fillug, 

Abstract of record, § 738 
Briefs on appeal, § 748 
Walver, § 750 
Olalm, 3 084, p. 1042 
■ Discretion, § 758, n. 44 
Dongshoremen's and h arbor workers’ 
compensation act, § 763(10), 

p. 1251 

Scope of review, 3 753, p. 1130, n. 42 
Petition, § 722, p. 1076 
Transcript on appeal, § 741, p. 1108 
Modification of award, 3 881 
Notice of accident, § 763(9), p. 1246 
Notice of appeal, 3 729, p. 1089 
Record showlng, § 882 
Perfecting, modification of award, 3 881 
Presentatlon of questions, § 705 
Procedure, 3 669, p. 1020 
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Appeal and review—Gontinued 

Time tor proceeding—Continued 

Helnstatement of compensation, § 895 
Retroactive operation of statutes, § 21, p. 136 
Rnnning of time, § 724, pp. 1076-1082 
Waiver of objections, § 726 
ToUing lapse of time affecting liability of spedal 
fund, § 837, p. 162 
Total disabillty, post 
Transcript on appeal, generally, post 
Trial, § 769 

Original action, modifllcation of award, § 877, 
p. 293, n. 93 
Trial de novo, post 
Triers of fact, post 
Undisputed facts, 

Authorization of award, § 763(9), p. 1245 
Dependeney, § 763(9), p. 1232 
Longshoremen’s act, § 763(10), p. 2151, n. 32 
Question of law, § 763(9), p. 1227 
Unreasonable conclusions, § 763(7), p. 1212 
Venue, § 682 

Waiver, § 690, pp. 1047-1050 

Agreement or settlement, § 910, p. 341 
Inereased capacity, § 865, p. 233 
Statute of limitations, § 763(9), p. 1246 
Weigbt and suflOiciency of evidence, § 751, p. 1129 
Arbitrator*s decision, § 762 
Assignment of errors, § 753, p. 1135 
Award of commission, etc., § 763(1), p. 1166 
Burden of proof, § 757, p. 1143, n. 95; § 763 
(1), p. 1174 

Conflicting evidence, § 763(6), p. 1206 

Court review, § 763(4), pp. 1197-1202 

Deputy*s findings, § 761, p. 1162 

Dismissal of proceeding, § 787 

Bxceptions, § 707 

Facts not found, § 754 

Findings, § 763(9), p. 1225 

Judgment notwithstanding verdict, § 789, p. 35 

Nature of disabllity, etc., § 763(9), p. 1241 

New trial, § 713 

Objections for first time, § 700 

Petition, § 730, p. 1093 

Preservation of appeal, § 705 

Referee*s award, § 752, p. 1132 

Review, § 887, pp. 300-303 

Setting aside, 

Award, § 786 
Findings, § 763(5), p. 1203 
Widows and widowers, post 
Witnesses, post 

Writ of error, frivolous, damages or penalties, 
§824, p. 139 
Appearance, 

Appeals, 

Fact questions, § 887, p. 302, n. 98 
Waiver of objections, § 677, p. 1030 
Appellee, notice of appeal, § 729, p. 1090 
Attacking jurisdiction, bar of action, § 936, p. 395 
Olalmant, 

Disflgurement, review by court, § 763(9), 
p. 1225, n. 94 

Impaiiment, organ injury, § 290, p. 975 
Suspension of claim, § 598, p. 845 
Doctors, depositions, $ 580, n. 22 


Appearance—Continued 
Employer, 

Hearlng, notice, § 583 

Lump sum payments, burden of proof, § 348 
Voluntariness, evidence, § 578, p. 827, n. 10 
Jurisdiction, general appearance conferrlng, § 426, 
p. 277 

Setting aside award, official making award, § 654, 
p. 982 

Special appearance, objection to jurisdiction, § 425, 
p. 278 

Waiver of defects in notice, modification of award, 
§ 863 

Appellate board of awards, jury as, § 770, p. 1300 
Api)ellate courts, 

Afflrmance, 

Amendment by commission, § 286, n. 32 
Rebearing, § 660, p. 999 

Amount involved, jurisdiction, § 677, p. 1030 
Award, action for compensation, § 764, pp. 1252- 
1257 

Certiorari, jurisdiction, § 678 
Conclusions, § 763(5), pp. 1202-1206 
Conflicting evidence, § 703(6), pp. 1206-1211 
Court of civil appeals lump sum settlement, § 338, 
n. 96 

Disturbing board’s findings, reluctance, § 763(2), 
n. 6 

Extended review, constitutional provislon, § 763 
(8), pp. 1217-1222 

Fees, constitutlonality of statutes, § 19, p. 81, n. 5 
Findings, § 764(9), pp. 1223-1247 

Board, conclusiveness, § 763(3), pp. 1177-1197 
Definiteness, § 631, p. 918 
Separate statement, § 630, p. 911 
Sufficiency, § 631, p. 013 
Inferences, § 763(5), pp. 1202-1206 
Jurisdiction, § 676 

Commissiones findings, questions of fact, § 287, 
p. 967 

Llberal construction of statutes, § 20, p. 102, n. 91 
Longshoremenes and barbor workers* compensa¬ 
tion act, § 763(10), pp. 1247-1252 
Lump-sum payments, post 
Participation in compensation fund, extent of 
disability, § 790, p. 41 
Preferences, § 750 
Principies, etc., § 763(2) 

Questions of law and fact, 

Award of commission, etc,, § 763(1), p. 1166 
Remand, § 620, p. 881 

Reading provisions into act, § 20, p. 121, n. 5 
Record on appeal, retum for correction, § 743 
Rebearing, § 791 

Second rebearing, § 668 
Scope of review, waiver of errors, § 755 
Searcbing for error, § 757, p. 1153 
Time for review, § 763(7), pp. 1211-1217 
Trial judge*s findings of fact, § 627, p. 894 
Weigbt and suflQlciency of evidence, post 
Appellate jurisdiction, boards and commissions, § 381, 
p. 137 

Appendicitis, § 168, p. 556 

Aggravation of infirmity, § 175 
Evidence, § 555(17), p. 728 
Evidence, § 655(11), p. 700 

Appendix removal, deatb, § 204^ p. 666, n. 74 
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Apple trees, pruning, § 33, p. 190 
Appliances and devlces, 

Artidcial appliances and members, generaHy, ante 
Fumishing, Independent contractor test, § 96 
Begulations, § 34 

Safety appliances and devlces, generally, post 
Use of, employer’s knowledge, § 213 
Applicability of statute, 

Actlons, 

Presumptions, § 056 
Reply, § 951 

Appellate court, snbstltution of judgment, § 763(1), 
p. 1169, n. 75 

Independent contractora, § 90, p. 313 
Third-person tort-feasors, 

Burden of proof, § 1028, p. 685 
Pleadings, § 1023, p. 575 
Applications, § 4S8 

See, also, Petitions, generally, post 
Adjustment or teimination of compensation, ante 
Amendments, § 406 

Compensation, actiona, prerequisites, § 956, p. 425 
Conformiiig to award and proof, § 505 
Employeo, oxclusiveness of remedy, employer, fil- 
ing, § 018, p. 363, n. 28 

Eznployment, false answers or statements, Insur¬ 
ance, effect, § 353(1) 

Filing, 

Answer as donial of allegations in, S 501 
Tolling limitations, § 437, p. 307 
Misconduct of employer, § 489, p. 433 
Private Insurance, rejection prohibited, S 372, p. 00 
Proceedings for furtber revicw, rehearing, § 815 
Bovicw of agreement or settlemont, § 006 
Bules and regulations of boards or commissions, 
§ 385, p. 151 

Sufficiency, $ 489, pp. 430-433 
Appolntments, 

Arbitrator, § 486 
Boards and commisslons, post 
Medlcal cxpert. § 547(10), p. 618 
Physicinns and surgcoiis, post 
Apportlonmcnt, 

Costs on appeal, j 824, pp. 130,137 
Feos, expert wltnossos, § 823, p. 135 
LiablUty, 

Employer and Insurer or spcclal fund, § 837, 
p. 150 

Spoclal fund, § 837, p. 154 
Becovcry from thlrd-party tort-feaaor, § 1042 
Spcclal fund for rcopcned cases, apportionmont as 
to current employer, § 837, p. 105 
Subsequent injury, payment from special fund, 
§ 837, p. 150 

Apportionmont of compensation, § 830 
Consont decroofl, dependents, § 639 
Dcath benellts, post 

Eye injury, prior condition of other eye, § 316, 
p. 1139 
Flndings, 

Construction, § 636, p. 937 
Occupatlonal dlsoose, S 620, p. 003 
Occupational disease, successive insurers, S 373, 
p. 103 

Partlal loss, 

Hearing, § 317 


Apportionment of compensation—Contlnued 
Partlal loss—Continned 

Use of member, § 314, p. 1130 
Vision, S 316, p. 1135 
Private Insurance, § 376, p. 109, n. 33 
Beapportlonment of death beneflts, § 324, p. 1174 
Separate accidents, different insurers, § 373, p. 99 
Surglcal operation refusal, § 319, p. 1161 
Apportionment of dlsabllity, Implied findlngs, § 636, 
p. 941, n. 9 

Apportionment of liability, 

Occupatlonal diseases, successive employers, § 46, 
p. 240 

Prior impalrment, weigbt and sufidciency of evi- 
dence, § 670, p. 784 
Beview by court, § 763(9), p. 1246 
Several employers, § 642 
Successive employers, § 46, p. 237 
Apprentices, vrage computation, possible wage Increase, 
§ 294, p. 1024 

Approaches, eztension of piant to, § 238, p. 848, n. 29 
Appropriations, 

Belief, performing work in return for, § 117, p. 421 
Walver, effect, § 391, p. 160, n. 12 
Apricot cutter, employee status, § 106 
Arbitrariness, 

Amount, medical expenses, § 286, p. 965, n. 24 
Annual eamings, computation, § 293, p. 908 
Award, § 638, p. 944 

Commissioner’s signature, § 644, p. 954 
Commutation of payments, discretlon of board, 
§ 340 

Conclusions, revlew, ete,, § 763(7), p. 1212 
Constihitionality of statutes, § 10, p. 69 
Disregarding medical opiiilon, § 547(10), p. 613 
Findlngs, post 
Inferences, § 547(6) 

Partlal disability, fixing date, § 303, p. 1091 
Bebabilitation order, § 296, p. 1040, n. 4 
Hejectlon of evidence, § 547(8), p. 605 
Arbitrators, § 486 

Appeal and review, §§ 672, 674; § 684, p. 1037 
Agrecd statement of facta, § 740 
Cancellation of award, § 786 
Condillons prccedent, § 712 
Court, § 762 
Decisions, ctc., § 687 
Dolay, § 727 
Dlsmissal, g 749, p. 1124 

Jolndcr of issuos, g 767, p. 1275 
Bvidonco, § 705 
Excuse for dolay, § 725 
Jurisdlction, § oi^ 

Notice of revlew, § 729, p. 1088 
Objcctiona, § 099 
Peudency, § 734 
Petltion, § 730, p. 1092 

Questions of law and fact, § 761, pp. 1159-1164 
Beversal of award, g 785 

Court, g 763(9), p. 1227, n. 12 
Scope, §g 760-762, pp. 1159-1165 
Time for filing application, g 722, p. 1075 
Certiorari, Jurlsdiction, § 678 
Commlttee or board, g 487 

Commutation of payments, etc., §§ 346-352, 
pp. 1219-1237 

Constltutlonallty of statutes, g 19, p. 80 
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Aibitrators--Oontintied 

Date of award affecting llmitatioiis on application 
to adjust or terminate compensation, § 856, 
p. 241, n, 62 

Dedsions reviewable, arbitrator, etc., § 687 
Bzecutlon on arbitrator*s decision, § 846, p. 178 
Finality, § 656, p. 987 
Undings, conflict, § 779, p. 1339 
Harmless error, appointment, etc., § 759, p. 1153 
Lnmp-sum payments, § 340 
Agreement, etc., § 341 
Approval by board, § 342 
Award by arbitrator, §§ 340-^52, pp. 1219- 
1237 

Computation, etc., § 344 
Grounds, § 343 

Partial disability, § 303, p. 1092 
Medical and bospltal espenses, jurisdiction, § 279, 
p. 946 

Modification of award, dlsmissal, § 873, p. 286 
Physician*s claim, ezpiratlon of time, § 281 
Proceedings to secare compensation, § 415, p. 249 
Province, § 626 

Qaestionlng wltnesses, § 598, p. 846 
Rules of evidence, § 547(12) 

Substitution for jury, § 621 
Transcript on appeal, § 741, p. 1109 
Weight and sufficiency of evidence, § 578, p. 827 
Architects, tndependent contractors, § 106, p. 358 
Argentina, seaman, ezbaustion of remedies, § 917, 
p. 353, n. 99 
Argament of counsel, 

Appeal and review, § 760 

Agreement or settlement, questions consid- 
ered, § 910, p. 344 
Presumptions, § 757, p. 1146 
Assignments of error, § 747, p. 1116 
Waiver, § 756 

Briefs on appeal, submitting, $ 748 
Certiorari, briefs on appeal, § 748 
Harmless error, § 759, p. 1157 
Opening, etc., § 588 

Proceedings for further review, objection, neces- 
sity, § 797, p. 66 
Rehearing, § 661, p. 1003 
Reversal of judgment, § 963 
Reversible error, § 759, p. 1158, n, 13 
Tbird-person tort-feasors, harmless error, § 1036 
Trial de novo, § 775, pp. 1306-1311 
Argomentative comment findings, § 630, p. 913 
Arguments, misconduct of employee, § 258, p. 898 
Arising out of and in course of employment Oourse 
of employment, generally, post 
Am, 

Additional compensation, 

Atrophy and ankylosis, § 854, p. 216, n. 51 
Disability of other hand, time of application, 
§ 856, p. 236, n. 30 
Artificial appliances, § 269, p. 923 
Condusiveness of award for writ, § 853, p. 201, 
n. 36 

Deductions from compensation, § 330, p. 1183, 
n. 72 

Disuse, schedule injnries, § 311 
Evidence, § 555(7) 

LosS of use, § 655(11), p. 703 


Ann—Oontinued 

Bxtent of disability, weight and sufficiency of evi¬ 
dence, $ 570, p. 799 
Forearm, 

Loss of hand, § 314, p. 1131 
Loss of pai*t of arm, § 312 
Multiple injuries, § 308, p. 1115 
Question of law, § 616, n. 18 
Hand, generally, post 

Judgment, findings supporting, § 780, p. 1340, n. 86 
Loss, 

Part of, § 312 

Previously impaired condition, § 298, p. 1047, 
n. 58 

Question of law, § 616, n. 18 
Total disability, § 313 

Use, weight and sufficiency of evidence, § 571, 
p. 803 

Modification of award, sufficiency of evidence, 
§ 860, p. 272 

Multiple injuries, § 308, p. 1115 
Partial loss of use, computation of compensation, 
§ 314, p. 1130 

Types of compensation, § 289 
Armed forces, 

Applicability of law, § 88 
National guard, generally, post 
Pay, deductions, § 330, p. 1185, n. 78 
Third-person tort-feasors, rcal party in interest, 
§ 1015, p. 559 

Army dredge, merebant vessel, § 918, p. 368, n. 53 
Arrest, peace officers, assaults on, § 227, p. 769 
Arrest of judgment, review, presenting questions, § 713 
Arrow, accidental shooting by child, § 228, p. 773, n. 28 
Arteriosclerosis, evidence, § 555(12), p. 710 
Arthritis, § 168, p. 556 
Aggravation, § 175 

Evidence, § 555(17), p. 728; § 007, p. 333, n. 25 
Waiver of right to review for increased in- 
capacity, § 855, p. 233, n. 4 
Burden of proof, § 521, p. 499 
Oommencement of payments, § 301, p. 1076, n. 45 
Course of emplojTnent, § 212, n. 87 
Evidence, § 555(11), p. 700 

Confiict effecting review, § 887, p. 302, n. 2 
Instructions to jury, aggravation of pre-existing 
disease, § 778, p. 1330, n. 9 
Mistahe as to diagnosis as change of condition, 
modification or review of award, § 864, p. 212, 
n. 13 

Prior injury affecting liability of special fund, 
§ 837, p. 159, n. 57 

Stipulation for denial of liability for pre-ezisting 
arthritis and infection, waiver of review for 
increase incapacity, § 855, p. 233, n. 4 
Artifice, contractors, escaping liability, § 110, p. 387 
Artificer, workman, § 60 
Artificial appliances and members, 

Disabiti^ compensation, § 206, p. 1036 
Eye, loss of eye compensation, § 316, p. 1138, n. 52 
Givtng way, successive insurers, liability, I 373, 
p. 99, n. 70 
Injury to, § 158 

Lens in eye, correction of Vision, $ 316, p. 1136 
Limb, loss of, § 296, p. 1040 
Medical Services, § 269, p. 923 
Betroactive operation of statutes, § 21, p. 136 
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Artiflcial appliances and meznbers—Continued 
Teeth, loss of, disfigurement, § 199 
Artificial conditions, heat produced by, § 187, p. 645 
Artiilcial light, hospital Services, § 269, p. 921, ou 77 
Artisan, workmen, § 60 
Asbestosis, § 168, p. 558 

Dlsability compensation, § 296, p. 1037 
Occupatlonal diseases, dilferentiation, § 169, p. 575 
Special provisions, § 169, p. 586 
Total incapacity, § 299, p. 1058 
Aseptic necrosis, pre-existing disease, § 298, p. 1053, 
n. 4 

Asparagus, payment for cutting, independent con¬ 
tractor test, § 101, p. 346, n. 28 
Aspbyziation, poisonous gases, § 196, n. 72 
Assaults, § 201 

Abandonment of employment by employeo, § 227, 
p. 765 

Accident, § 162 

Shooting, § 228, p. 773 

Oausal connection, weight and sufficiency of evi- 
dence, § 556, p. 749 
Oo-employees, post 

Death benefllts, desertion, § 140(3), p. 477, n. 33 
Discharged employee, § 229 
Employee’s intent to injure anothcr, § 265 
Bmployer, 

Actions, $ 926, p. 381 
Injuries, § 161 
Evidence, § 555(10), p. 694 
Female employees, attentions of male employee, 
§ 226, p. 759, n. 23 

Findings, sufficiency, § 631, p. 910, n. 70 
Gk)ing from work, § 2^ p. 824, n. 80 
Injuries, §§ 161,162 
Misconduct of employee, § 258, p. 898 
Quitting employee, § 229 
Third persons, § 227, pp. 765-772 
Violating statutes, § 260, n. 52 
Assent Oonsent generally, post 
Assessment costs, clalmant taking depositions, § 825 
Assignment, 

Actions. Third persons, actions by employee 
against, post 

Advance payments, credlting, § 330, p, 1179 
Claim for compensation, §§ 387, 3^, 822 
Negllgent third person, § 984 
Prohibiting, 5§ 388,822 
Contract 

Independent contractors, S 94, p. 336 
Llabillty for compensation, § 40 
Exemption, award of compensation, § 388 
Porelgn States, cause of action for death created 
by statutes of, S 990, p. 521 
Formal, transfer of cause of action or claim, 
necessity, S 1002 
Govornlng law, i 22, p. 140, n. 7 
Judgment based on award of compensation, § 388 
Medical Services, 

Actions, S 281 

Claim, arbltration, § 270, p. 946, n. 37 
Mining lease, liabiUty, S 107, p. 370, n. 21 
Pollcy, 

Private Insurance, business operations, cover- 
ages, § 372, p. 89, n. 9 
State fand, { 3^, p. 59 


Assignment—<3ontlnued 
Bight of action, 

Employee, § 996, pp. 518, 519 
Bmployer paying compensation, § 996, 

pp. 518-521 

Forelgn compensation act, § 996, p. 519 
Insurer to employee, statute of limitations, 
§ 1014, p. 552 

Out-of-state contracts, negligence actions, 
§ 24, p. 166 
Rights, §§ 387, 388 

Deceased employee’s dependents, S 1010, p. 541 
Third person tort feasors, post 
Third persons, actions by employee against, post 
Transfer of cause of action or claim effecti by 
statute, § 1002 
Waiver, post 

Assignment for benefit of creditors, 

Coal miner, owner*s liabillty, § 55, n. 49 
Employees, § 83 
Employer, efPect, § 417 
Assignments of error, 

Appeals, § 747, pp. 1115-1118 

Gross assignment of error, generally, post 

Delay in filing, § 727 

Dismissal of appeal, signatore, § 722, p. 1073, n. 36 
Lump sum payments, § 352 
Proceedings for further review, necessity, § 800 
Trial de novo, § 767, p. 1268 
Waiver, § 755 
Assistance and assistants, 

Chef, hotel, classification, S 36, p. 207 
Coemployee, § 223 

Partial disability, § 302, p. 1084 
Employee, 

Disability compensation, § 296, p. 1041 
Payments to, computation of compensation, 
§ 294, p. 1010 
Third person, § 224 

Employer, independent contractor test, | 95, p. 339 
Employment of, § 39 

Independent contractors, tests, § 95, pp. 336-330 
Associations, 

Amounts received from death benefit deductions, 
§ 331, p. 1197 

Computation of compensation, earnings basis, 
i 294, p. 1010 
Employers, receivers, § 55 
Horse racing, number of employees, § 42, p. 228, 
n. 8 

Members of, constitutionality of statutes, § 19, 
p. 84 

Sickness benefits, credlting employer, S 330, 
p. 1190 

Workmen, liabillty as employer, § 52 
Assumpsit, physician*s fees, § 279, p, 946 
Assumption of risk, $ 5, p. 45; § 10, p. 59 

Abrogation of defenses, § 941, pp. 405-409 
Employeris negligence, § 9^ p. 412, n. 80 
Actions for wrongful death, instructions, § 978 
Aggravation of weakened condition of employee, 
§ 170, p. 590 

Burden of proof, { 956, p. 425 
Constitutionality of statutes, 

Defenses, § 19, p. 71 
DeniaI of defense, § 19, p. 87 
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Assumptioii of rlsk—Oontiiiued 

Blection preduding reliance upon, wrongful death, 

§ 976 

Findings, rejection of act by employer, $ 962 
Heeding call of nature, § 220, p. 727 
Injury, § 210, p. 695 

Insurer*s action against thlrd person tortfeasor, 

§ 1010, p. 644 

Minor*s employment, increased compensation, § 34, 

p. 1210 

Misconduct of employees, § 336 
Order overruling demurrer, appeal, § 963 
Pleadings, § 950 
Insurance, § 954 

Scope of employment, incurring danger, § 219 
Third-person tort-feasors, post 
Third person*s actlons against employer, post 
Transportation by employer, § 235, p. 842, n. 81 
Weigbt and sufflciency of evidence, | 657 
Assumptions, 

Burial expenses, § 284, p. 959 
Employer*s liability by insurer, third-person tort- 
feasors, proper parties, | 1019, p. 568 
Facts, 

Expert opinion, § 555(5), p. 680 
Medical expert witness, § 547(10), p. 612, n. 62 
Liability to pay compensation, third-person tort- 
feasors, insurer*s action, § 1016 
Reviewing court, inferences of board, § 763(5), 
p. 1203, n. 83 

Truth, unimpeached testimony, § 547(8), p. 606, 
n. 9 

Asthma, occupational diseases, § 169, p. 573 
Evidence, § 555a8), p. 736 

Athletic contests, employer sponsoring, § 221, p. 738 
Atomic bombs, manufacture of, coverage, § 36 
Atrophy, 

Forearm and hand, additional compensation, 
§ 854, p. 216, n. 51 

Schedule injuries, loss of member, § 311 
Attachment, 

Olaim for compensation, § 388 
Exemption, § 822 

Execution, enforcement of award, § 846, p. 177, 
n. 14 

Exemption, 

Award of compensation, § 388 
Police power, § 19, p. 72 

Attempt to injure another, weight and sufiSciency of 
evidence, § 560 

Attendants. Filling stations, post 
Attending physician, refusal to relate condition to 
accident, inference, § 655(5), p. 680, n, 16 
Attestation, elecdon to come under act, § 122, p. 428 
Attorney general, 

Appeal and review, § 689 
Oalendar, § 760 
Parties, § 716 

Applicabilily of law, erroneous interpretation, 
§ 933 

Assistance by claimanfs attorney in suit to en- 
force award, § 843, n. 91 

Boards or commissions, legal advice, § 384, p. 147 
Certiflcation that award cannot be collected, § 843 
Compromise of daim against special fund, § 837, 
p. 160, n. 62 

Bismlssal of appeal, $ 749, p. 1124 


Attorney general—Continued 
Enforcing award, § 843 

Procedure with respect to special fund, § 837, 
p. 160, n. 62 

Proceedings for further review, Service of notice 
of appeal upon, § 709, p. 61 
Attomeys, § 85, n. 66 

Admissions, scope of review, § 756, n. 83 
Appeal and review, 

Authority, § 695, n. 73 
Parties, § 689, n. 96; § 716 
Presumptions, § 757, p. 1144, n. 96 
Appearance without, harmless error, § 888 
Arguments of counsel, generally, ante 
Authority, filing claim, weight and suflBiciency 
of evidence, § 677, p. 823 

Boards or conunissions, power to employ, 5 384, 
p. 147 

01aimant*s attorney assisting attorney general 
in action against noncomplying employer, 
§ 843, n. 91 

Conduct, harmless error, § 759, p. 1157 
Death benefits, crediting employer*s payments, 
§ 331, p. 1195 

Denying right to be represented by, constitution- 
ality of statutes, § 19, p. 86 
Deposition taken before, § 580, n. 28 
Disability compensation, deductions, § 330, p. 1179 
Dismissal order directed to former attorney, § 861 
Doctor’s claim, Insurance, § 280, n. 56 
Employee status, § 106 

Employee*s appearance without, waiver of action, 
§ 936, p. 395 

Erroneous construction of statute, § 19, p. 70 
Expenses, allowance, § 825 
Facts established by claimant, § 547(1), p. 584 
Fees. Attorney’s fees, generally, post 
Hearing, § 581 

Hospita! Services, liability, § 276, p. 930, n. 60 
Impairment of earning capacity, express clerk, 
§ 295, p. 1033, n. 31 

Information as to right to, hearing, § 581, n. 41 
Instruction by court, line of questloning, § 774, 
p. 1305 

Lien, i^ecovery against third party, priorities, 
§1042 

Minoras election to take compensation, actions, 
§ 937 
Notice, 

Appeal, time, § 724, p. 1078 
Proceedlng to amend award, mailing to at¬ 
torney, § 863, n. 36 

Opening statement, dismissal or nonsuit, § 769 
Payment to, § 829, p, 141 

Question of law, insurer, § 618 
Person entitled to compensation, institiition of 
proceedings, § 429, p. 289 
Power of attorney, generally, post 
Presence, physical examlnation of employee, 
§ 591, n. 54 

Proceedings for further review, 

Misconduct, harmless error, § 808, p. 102 
Service, notice of appeal on, § 799, p. 61 
Questionlng witnesses, § 598, p. 846 
Questions of law, payment by insurer, § 618 
Beferees, evidence, § 626 
Behearing, etc., applicatlon, § 662, p. 1007 
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Attorneys—Continued 
Setting aside award, 

Appearance, § 654, p. 982 
Notice, § 729, p. 1088 

Signature of petition to enforce award, § 844, n. 9 
Statements, 

Instructions to jury, § 623 
Justifying modification of award, § 870 
Lump sum payments, certiorari, § 352 
Stipulations, § 420, p. 263 

Tai:ing further testimony, reliance, § 692 
Unsworn statement, lump sum payments, evi- 
donce, § 348 

Wage computation, otlier employment, § 294, 
p. 1023 

Waivor of cross examination, ex parte evidence, 

§594 

Attorney’s fees, 

Aggrieved attorney, remedy by appeal, § 820, 
pp. 127,128 

Amount, § 820, pp. 110-128 
Appeal and review, § 689; § 819, pp. 116-119; 

§ 820, p. 128 

Amending judgment, § 784 
Discretion, § 758, n. 44 
Vacating finding, § 786 

Appointment of legal repi*esentation, § 818, p. 115 
Approval, 

Court, § 818, p. 115 

Disagreomcnt botwoon parties, § 820, p. 121 
Arbitrary or caprlcious action by insurer, § 818, 
p. 114 

Attaclimciit as lien, § 822 
Award, § 285, p. 962, n. 94; § 288 

Prercquisite to award for, § 818, p. 113 
Boards or commissions, amount, fixing, § 820, 
pp. 119-128 

Burden to establish right, § 818, p. 112, n. 10 
Glaiin as lien, § 822 
Collection as lien, § 822 

Commlssion or board, fixing by, § 819, p. 116, n. 36 
Commutation, § 821 

Compromisc and scttleinent, § 820, p. 127 
Defeating allowancc, § 818, p. 114 
Lien perfectcd prior to, § 822 
Oonatitutionallty of statutos, § 19, p, 85 
Contingent fces, § 820, p. 120, n. 59 

Kcimburscrnout from recovcry against tbird 
party, § 1041, p. 622 

Contract for sorvicos, approval, § 820, p. 120 
Court, fixing amount, § 820, pp. 119-128 
Deductlona, 

Amounts recclved from tbird persons, § 396, 
p. 177 

Recovcry against thlrd-party tort-feasor, 

§ 1040, p. 612 

Denial, review by court, § 763(9), p, 1226 
XHscount, § 821 

Discretion of court, method of payment, § 821 
Dlsmissal of appeal, § 749, p. 1122 
Filing of claim, § 818, p. 113, n. 13 
Harmless error, § 759, p. 1158 
Hearing to fix, § 820, p. 120 
Increase of amount on appeal, § 819, p. 118 
Installments, payments, § 821 
Inaureris liability, weight and sufiiciency of evi¬ 
dence, § 578, p. 827 
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Attomey*s fees—Continued 

Interest, § 821; § 847, p. 182, n. 68 
Judgment, insurer, § 642 

Jurisdiction of commission to determine, § 820, 
p. 127 

Lay representative, § 818, p. 116 
Legal representative, lien, § 822 
Liability, § 817 

Costs, § 824, p. 138 
Private insurer, § 372, p. 89 
Lien, § 822 

Proceeds of recovery from tbird party, § 1040, 
p. 614 

Lump-sum payment, § 821 
Grounds, § 343 

Malpractice action against physician, lien of in¬ 
surer, § 1043, p. 627 

Mandamus to compel fixing, § 820, p. 120, n. 60 
Matters considered in determination of amount, 

§ 820, p. 126 

Notice, 

Action against tbird party effecting liability, 
§ 1040, p. 614 
Lien, § 822 

Objections, allowance or disallowance, necessity, 
§ 819, p. 119 
Payment, § 821 

Pund, § 367, p. 66, n. 63 
Special fund, § 837, p. 148, n. 14 
Penalty for nonpayment, § 848, p. 183, n. 67 
Police power, § 19, p. 72 

Postponement of collection, stay of proceedings, 
§868 

Prevailing party, § 818, p. 112, n. 10 
Allowance, § 819, p. 116 

Proceedings for furtber review, scope and extent, 
§803 

Prorating between eraployer and employee, set- 
tlement with tbird party, § 1040, p. 612, n. 66 
Protection of employees, § 5, p. 44 
Reasonableness, § 820, p. 124, n. 74 
Record on appeal, questions presented, § 745 
Reformation of policy, § 375 
Reimbursement from recovery against tbird party, 
§ 1041, pp. 621, 622 
Remand, § 788, p. 126, n. 6 

Retroactive operation of statutes, § 21, p. 130, 
n. 97 

Return of excess foe, § 820, p. 127 
Rigbt to, § 817; § 818, pp. 112-116 
Self-insurer’s bond, proceedings on, § 818, p. 115 
Setting aside award, § 819, pp. 116-110 
Sickness benefits, reimbursement, § 638, p. 947 
Statutory allowance, § 818, pp. 112, 113 
Suit to mature award, § 842, p. 171 
Terms and conditions, § 819, p. 116 
Test of reasonableness, § 820, p. 124, n. 74 
Third-party tort-feasor*s liability to employer, 
§ 1039, p. 607 

Trial court, fixing by, § 819, p. 116, n. 36 
TJnnecessary proceedings, § 818, p. 115 
Waiver, acceptance of portion of fee, § 820, p. 127 
Aunts and undes, death benefits, § 145 
Autbentication, 

Boards or commissions, copies of rccords, § 381, 
p. 132 

Transcript on appeal, $ 741, p. 1110 
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Auttioritative control, 

Bmployee, employer-employee relation, test, § 64, 
p. 272 

Loaned employees, § 47, p. 248 
Authorities, briefs on appeal, discussion, § 748, n. 47 
Automobiles. Motor vebicles, generally, post 
Autopsies, § 485 

Best evidence, § 566, p. 752, n. 64 
EMdence, admissibUity, § 637, pp. 657, 668 
Llvlng person, evidence, § 655(1), p. 665, n. 80 
Pathologisfs opinion, § 555(6), p. 677 
^^uestion of fact, demand, § 620, p. 882, n. 46 
Befusal to permit, burden of proof, § 621, p. 488, 
n. 85 

Review, objections for first time, § 703 
AuUiary work, contractor*s employees, Principal em- 
ployer’s liability, § 109, p, 380 
Available work, 

Biirden of proof, review of agreement or settle- 
ment, § 907, p. 330 

Barning capacit^» weigkt and sufdciency of evi¬ 
dence, i 568, p. 778 
Average eamings, 

Admission, § 501 
Appeal and review, 

Amount of award, § 763(9), p. 1244 
3jongshoremen*s and harbor workers’ compen- 
sation act, § 763(10), p. 1251 
Assignment of error, § 747, p. 1116 
Award, definiteness, § 644, p. 956 
Basis of compensation, weight and sufficiency of 
evidence, § 568, p. 772 
Burden of proof, § 523, p. 606, n. 14 
Computation, § 293, pp. 990-1008 

Compensation, § 292, p. 979; § 293, pp. 988- 
1008 

Basis, f 293, p. 999 
Deatb benedts, post 
Bednitions, $ 293, p. 993 

Computation of compensation, § 293, p. 1005, 
n. 91 

Weekly wages, § 293, p. 988, n. 48 
Discretion of Jury, § 777, p. 1320 
Distlnctions, § 293, p. 988, n. 48 
Findings, 

Basis for compensation, § 779, p. 1334 
Sufficiency, § 631, p. 928 

Impairment of earning capacity, § 295, p. 1032 
Modification of award, decrease of compensation, 
S 878, p. 288 
Partial disability, 

Amount of compensation, S 303, p. 1090 
Compensation basis, § 302, p. 1086 
Percentage allowances, $ 303, p. 1092 
Setting aside award, pleadings, § 767, p. 1272 
Submlsslon of issues to jury, sufficiency of evi¬ 
dence, § 777, p. 1317, n. 81 
Successive compensable injuries, § 298, p. 1052 
Total incapacity, amount of compensation, § 301, 
p.1075 
Trial de novo, 

AdmissibUity of evidence, § 768, p. 1291 
Ultimate issue, § 766, p. 1263, n. 23 
W^ght and sufficiency of evidence, $ 668, p. 773 
Aviators, Aixplane pilots, ante 


Avoidance, 

Award, 

Appeal, S 763(2) 

Oommon law action by employee, § 918, p. 363, 
n. 26 

Language, liberal construction of statutes, § 20, 
p. 123 

Litlgation, § 5, p. 43 

Payment of risk, private Insurance, § 376, p. 109, 
n. 33 

Statute, § 20, p. 93 

Award, § 285, p. 961; §§ 638-659, pp. 944-998 
Actlons, ante 

Adjustment or termination of compensation, 
§§ 869-874, pp. 283-290 

AdmissibUity of evidence, fraud, S 768, p. 1291 
Affirmance, § 783 

Recital, § 789, p. 36 
Amendmenl^ § 649, pp. 961-966 

Adjustment or termination of compensation, 
§§ 849-890, pp. 187-306 

Lump-sum payments, setting aside payments, 
§351 

Amount of compensation, § 641 
Appeal and review, generally, ante 
Assignment of errors, § 747, p. 1117 
Bar to subsequent award in another state, § 399 
Basis of, contributione to support of dependent, 
§ 134, p. 456 

Boards and commissions, 

Amount and time of payment, § 384, p. 146 
Bnforcement, § 384, p. 148; §§ 386, 836 
Evidence, admissibUity, § 540 
Powers, § 425, p. 280 

Bnforce, § 384, p. 148; § 386 
Setting aside, injunction, § 654, p. 977 
State commission, interstate commerce, res 
judicata, § 91^ p. 308 
Coercion, post 
Commutation, post 
Computation, post 
Conclusiveness, post 
Concurrent awards, generally, post 
Consent award, § 639 

Constitutionality of statutes, § 19, p. 80 
Corrections, post 

Course of employment, § 208, p. 674; § 209, p. 689 

Deatb of employee, disability benofits, § 150, p. 522 

Decrease of award, generally, post 

Defined, § 638, p. 945, n. 58 

Disability beneflts, employee*s deatb, § 160, p. 521 

Disfigurement, post 

Double award, generally, post 

Effect, 1388 

Blection of remedies, effect, § 990, pp. 498-500 
Bnforcement of, constitutionality of statutes, 
§19, p. 81 

Entry of judgment, § 845, pp. 174-177 
Bquitable rellef, § 6H PP. 976-982 
Evidence, post 

Bxcessive award, generally, post 
Extended review, § 763(8), p, 1220 
FUing, 

Basis for interest, § 847, p. 181 
Conclusiveness of award, § 853, p. 202, n. 49 
Issuance of execution, § 846, p. 178, n. 26 
Perfecting lien, § 836 
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Award—Gontinued 

FlnaUty, § 656, pp. 98^-989 
Aflarmance, § 783 
Arbitrators, etc., review, § 687 
Certiorari, § 685 

Modifllcation of award, § 851, p. 193; § 879, 
p. 294 

Penalty, § 848, p. 185, n. 86 
Questions within jurisdiction, § 765, p. 1258, 
n. 83 

Review, § 287, p. 966 

Time to apply for adjustment or termination 
of compensation, § 856, p. 242 
Findings, post 

Form and contents, § 644, pp. 952-956 
Fraud, jwst 

Grounds, setting aside award, presentation, etc., 
§ 654, p. 979 

Harmless error, § 759, p. 1157 
Hearing, § 581, n. 43 

Annulment, § 652, p. 975 
Application to modify award, notice statlng 
time for, § 857 

Oommutation of award, § 841 
Liability, $ 642 

Payment from special fund, § 837, p. 150, n. 21 
Premature award, § 645 
Injuries, § 152 

Judgment based on, assignment, § 388 
Jurisdiction, post 
Jury trial, evidence, § 774, p. 1304 
Lump-sum payments, § 350 
Setting aside, $ 351 

Medical and hospital esgpenses, discount for lurap 
sum, § 277, p, 943 
Meeting evidence, § 592 
Modification of awards, generally, post 
Nature of relief, §§ 640-643, pp. 947-952 
Necessity of judgment before enforcement of 
award by execution, § 846, pp. 177-179 
Notice, 

Ohange, 8 649, p. 963 

Oommlssion’s decision, finding of fact, 8 648, 
p.959 

Oonclusiveness, f 657, p, 992 
Penalty for delay in payment, § 848, p. 185, 
n. 86 

Rebearing application, time, § 603 

Rendition, 8 646 

Review, 

Excuse for delay, 8 725 
Jurisdiction, 8 721, n. 17 
Tbird-person tort-feasors, statute of llmlta- 
tions, § 1014, p. 557 
Opening award, generally, post 
Partially dependent fatber sharing in, 8 142, 
p. 496 

Payment of compensation, generally, tliis index 
Performance under, right of review, § 690, p. 1048 
Persons entitied, § 643 
Persons liable, 8 642 

Petition, lump sum settlement, 8 338, n. 00 
Pleadings, etc., conformity to, 8 648, pp. 958-961 
Prejudlcial error, 8 759, p. 1159 
Prior awards, generally, post 
Private Insurance, boards or commisslons, juris¬ 
diction, 8 377, p. 125 


Award—Gontinued 

ProbablUties, 8 647(9, p. 588 
Proof, bar of action, § 968 
Prorating, previously impaired condition, 8 298, 
p. 1048 

Records and recording, post 

Referee*s awards and decisions, generally, post 

Rebearings, post 

Reopening case, post 

Res judicata, post 

Retroactive, post 

Reversals, post 

Rulings of law, 8 627, p. 894 

Safety violations, § 641 

Additional award, 8 843, n. 2 
Schedule injuries, 8 306, p. 1104 
Scope of review, arbltration, | 751, p. 1130 
Setting aside award, generally, post 
Statement of facts, 8 627, p. 893 
Striking petition to vacate award, ignoiing mo- 
tion, 8 652, p. 975 
Successive appeals, 8 792 
Surgery, post 

Suspension of award, generally, post 
Temporary awards, generally, post 
Third-person tort-feasors, post 
Third persons, actions by employee against, post 
Time, § 645 

Correction, 8 649, p. 964 
Modification, 

Effective date, 8 908, p. 336, n. 69 
Parties entitied to object, 8 876 
Retroactive statute, 8 850, p. 191 
Temporary total disability, retum to work, 
§ 304, p. 1098 
Transfer, 8 388 

Trial de novo, form, etc., f 766, p. 1265 
Undisputed fact, remand, direction of award, 
8 788, p. 33 

Weight and sufRciency of evidence, generally, post 
Widows and widowers, post 
Wrongful deatb actions, admissibility, 8 977 
Awkwardness of employee, right of recovery, 8 11 
Awnlng remover, employee status, § 106 
Babysitting, 

Course of buslness, f 70, p. 293, n. 22 
Transportation of sitter, social event, § 221, p. 740, 
n. 82 

Back injuries, 8 183, p. 618 

Additional compensation upon disability becom- 
Ing permanent, § 854, p. 217, n. 58 
Break in pbysical structure of body, § 183, p. 619 
Evidence, 8 654, p. 662 ; 8 555(7) 

Weight and sufficiency, 8 768, p. 1296, n. 16 
Bxtent, weight and sufficiency of evidence, 8 570, 
p. 795 

Modification of award, evidence, § 860, p. 271 
New trial, jury*s mlsconduct, 8 781, p. 1344, n. 16 
Partial loss of use, computation of compensation, 
8 314, p. 1130 

Permanent partial disability, 8 304, p. 1099, n. 95 
Prior impairment affecting liability of special 
fund, 8 837, p. 160, n. 61 
Sacroillac strain, 8 521, p. 488, n. 85 
Straln, course of employment, 8 212, n. 86 
Successive insurers, liability, § 373, p, 100, n. 74 
Total disabiUty, 8 299, p. 1065, n. 74 
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Background, 

Constructlon of statutes, § 20, p. 91 
Medical wituesses, § 547(10), p. 616, n. 82 
Bacterial disease, contaminated water, § 166 
Bad alp, evldence, inhalation, § 655(10), p. 698 
Bad faith. Good faith, generally, post 
Bad posture, § 197 
Bailees, 

Coverage, § 81 

Bmployee status, evldence, § 550, p. 636 
Bakery» 

Helper, heat prostration, 5 255, n. 20 
Nigkt watcliman, § 36, p. 218 
Balance not due at time of employee*s death, disabili- 
ty benefits, § 150 

Balance of probabilities, § 547(3), p. 589 
Ball games, luncb periods, § 221, p. 738 
Bankruptcy, 

Employer, 

Bnforcement of award, § 839 
Parties to proceeding for increase of com- 
pensatlon, § 858, n. 57 
Payment from special funds, § 837, p. 148 
Private Insurance, liabillty, § 376, p. 118, 
n. 83 

Safety requirements, additlonal award, § 833, 
p. 1205, n. 86 

Subcontractor, reviewing court*s judgment, 
§ 789, p. 35 

Insurer, 

Medical and hospital Services, employer*s li- 
ability, § 276, p. 936 

Private Insurance, liability, § 376, p. 118, 
n. 83 

Subcontractor’s employee, § 110, p. 386, n. 52 
Maturing periodica! payments, § 842, p. 169 
Priority of compensation claim, 8 839 
Bar of actions, 

Oommon-law remedy, employee’s election to pro- 
ceed under act, motions, § 947 
Bxcluslveness of remedy, 8 918, p. 364 
Pleadings, § 949 
Proof, award, § 958 
Scope of acts, § 919, p. 371 
State wlthout compensation act, § 25 
Bar of award, award in anotber state, § 22, p. 149 
Bar of claim, fllnding, construction, § 636, p. 939 
Bar of proceedings, reopening award, full payment, 
8 650, p. 968 

Bar of recovery, out-of-state contracts, negllgence, 
8 24, p. 166 

Barbers, beauty parior operators, 8 36, p. 206 
Barge foreman, dry dock construction, § 86, p. 307, 
n. 73 

Bargeman, 

Orew, exdusions, 8 86, p. 308 
Retuming to employment, § 232, p. 816 
Baxns, 

BuUding, exemption, 8 33, p. 196 
(lonverting Into residence, sweeping floor joists, 
8 32 

Demolition for subdlvision, classlfication, 8 36, 

p. 206 

Barrels, making and repairlng, § 36, p. 209 
Barriers, premises of employer, 8 231, p. 791 
Bartenders, 

Course of trade or buslness, 8 70, p. 293, n. 22 


Bartenders—Continued 

Intoxicated customer assaulting, § 227, p. 771 
Baseball player, trade or business, § 35 
Basis, 

Amount of compensation, §8 289-295, pp. 971-1033 
Award, 

Questions of law and fact, eamings, 8 614 
Scope of review, 8 752, p. 1133 
Claim, hearing, § 586 
Compensation, 

Computation, 

Burden of proof, 8 523, p. 504 
Weight and suflflciency of evidence, § 768, 
p. 1297 

Weigbt and sufiBciency of evidence, 8 568, 
pp. 770-778 
Bmployment, 8 12 

Impairment of body or eaming capacity, 8 13 
Payment of wages, employer-employee relation, 
tests, 8 64, p. 275 
Police power, 8 19, p. 71 
Batbs, course of employment, 8 220, p. 728 
Beauty, disfigurement, § 199 
Beauty parior, 

Going to, lunch bour, 8 243, p. 862, n. 27 
Operators, barbers, 8 36, p. 205 
Bedridden employee, 

Limitations, tolllng, 8 438 
Total disability, § 299, p. 1058, n. 37 
Beginning work, 

Coverage, 8 66 

Preparations for, 8 220, p. 724 
Belief, 

Expression of, findings, 8 630, p. 913 
Parties, employer-employee relation, determina- 
tion of existence, 8 64, p. 270 
BeU’s palsy, occupational disease, evidence, 8 555.(18), 
p. 736 
Bending, 

Strain, § 183, p. 619 
Tie sboes, bernia, 8 185, p. 631, n. 22 
Beneflcent purposes, 

Agricultural workers, exemptions, § 33, p. 191 
Construction of statutes, § 20, p. 89, n. 05 

Employees and dependents, § 20, pp. 112, 113, 
n. 38, 46 

Employments included, § 27, p. 175 
Interstate commerce, § 26, p. 171 
Liberal construction, 8 20, pp. 105, 108 
Beneficia! interest, independent contractor, control, 
8 92, p. 330 
Beneficiaries, 

Absence, parenfs death benefits, § 142, p. 495 
Aetion, 

Determine proper beneficiaries, costs, 8 323, 
p. 134 

Thlrd-person tort-feasors, parties, § 1019, 
p. 667 

Ghildren and minors, 

Conclusiveness of award, 8 658, p. 997 
Labor law violations, actions, 8 930 
Commutation of payments, life expectancy, 8 340 
Construction for, 8 20, p. 116 
Death, post 

Death benefits, §§ 146-148, pp. 510-515 

Insurance premiums contributed for depend¬ 
ents, 8 323, p. 1169 
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Beneficlaries—Oontinued 

Death beneflts—Oontinued 
Preferences, § 324, p. 1171 
Descent and distribution, marriage, § 324, p. 1171 
Election to come under act, notice, § 123, p. 430 
Evidence, § 552, p. 645 
Insurance, construction favoring, § 353(4) 

Notice of deatb to, § 916 
Parties, 

Modification of award, § 858 
Several beneficiarios, § 429, p. 200 
Substitution, § 434 

Payment of compensation to agent of, § 388 
Remarriage, lump sum payments, § 343 
Rigbt to compensation, § 130 
Settlement agreements, not concluded by, § 407, 
p. 207 

Signature, lump sum payments, pleadings, § 347 
Third person, action against employer, exclusive 
remedies under act, § 982, p. 454 
Third-person tort-feasors, 

Admissibility of evidence, § 1029 
Answer, § 1024, p. 579 

Declaration, complaint of petition, § 1023, 
p. 573 

Issues, proof and variance, § 1026 
Presumptions, etc., § 1028, p. 584 
Questions of law and fac^ § 1032 
Benefit of employec, 

Acts for coemployee, § 223 
Oausal connection, weight and sulfiiciency of evi¬ 
dence, § 556, p. 745 
Euties for, §§ 221, 222, pp. 730-749 
Rocreation, § 221, p, 737 
Benefit of employer, 

Oourse of employment, § 210, p. 716 

Employer pcrmltting act, § 217, p, 720 
Employee’s acts for, causal counoction, § 556, 
p. 746 

Benefit pians, thlrd-party tort-feasor’s liabllity effect- 
ed by, § 1038, p. 604 

Benefit to community, relief, pcrforming work in 
return for, § 117, p. 422 
Bcnefits, 

Accident boncfits, deductions, § 330, p. 1190 
Actlons for injuries, mitigation of damages, § 946 
Death bcnefits, generally, post 
Dcfined, § 1 
Illness, post 

Mutual benefit generally, post 
Benign purposes, construction of statutos, 5 20, p. 89, 
n. 95 

Benzol poisoning, 

Evidence, § 555(10), p. 694 
Occupational diseases. 

Encephalitis, 109, p. 570, n. 35 
Evidence, § 555(18), p. 737, n. 95 
Berylliosis, retroactive operation of law, § 21, p. 132, 
n. 5 

Beveling glass, § 36. p. 212 

Bcverage bottle, breaklng, hand injury, § 220, p. 725, 
n. 63 

Bias. Prejudlcc, generally, post 
Bicyele.s, 

Coemployee, theft of, employec recovering, § 223, 
n. 57 

Delivery boy, § 36, p. 216 


Bicycles—Oontinued 

Employee, going to and from work, § 236, n. 1 
Bigamy, 

Death benefits, 

Children, § 141(2), p. 487 
Separation from spouse, § 140(3), p. 476, n. 29 
Wife, constltutionality of statutes, § 19, p. 74, 
n. 24 

Bili of exceptions, 

Proceedings for further review, post 
Record on review, § 737 
Scope of review, evidence, § 763, p. 1134 
Sufficiency, § 737 
Bili of review, 

Decree, § 669, p. 1018 

Proceedings for further review, eguitable pro- 
ceeding, § 793 

Billboards, structures, classification, § 36, p. 205 
Billheads, worker not having, independent contractor 
test §94, p. 335 

Binder, private insurance, reliance hy employer on 
agent § 370, p. 72, n. 95 

Binocular Vision, specific compensation, § 316, p. 1136 
Birth, death benefits, posthumous children, § 141(2), 
p. 488 

Bites, animals, etc., § 198 
Blacksmith, employee status, § 106 
Blanks, forms fumished by commission, eflect as to 
review of agreement or settlement § 899, p. 317, 
n. 8 

Blaster, employee status, § 106 

Blasting surface coal, mining, § 36, p. 212 

Blastomycosis, § 168, p. 556 

Blindness, 

Additional compensation, 

Disflgurement, § 854, p. 221, n. 82 
Loss of Vision of other eye, time of applica- 
tion, § 856, p. 236, n. 33 

After previous loss of sight of other eye, payment 
from special fund, § 837, p. 152, n. 22 
Assistance to, governmental agency employees, 
§ 117, p. 422 

Change of condition as to traumatic neurosis au- 
thorizing modification or review of award, 
§ 854, p. 214, n. 29 

Combination with other disability, payment from 
special fund, § 837, p. 155, n. 36 
Death benefits, children, § 141(3), p. 491, n. 80 
Directed verdict continuing work, § 777, p. 1323 
Disability compensation, § 296, p. 1036, n. 45 
Discontinuancc of partial disability award, 
grounds, § 854, p. 209, n. 95 
Disfiguremeiit S 2^, p. 978, n. 61 
Evidence, § 555(14) 

Expert testimouy, § 555(5), p. 675, n. 70 
Hysteria, § 168, p. 554 
Industrial blindness, generally, post 
Payment of compensation from special fund, prior 
defective Vision, § 837, p. 154, n. 32 
Permanent total disability, § 299, p. 1069, n. 4 
Previous impairment of Vision, generally, post 
Prior injury aiTccting liability of special fund, 
§ 837, p. 159 

Prior loss, § 298, p. 1052, n. 88 

Schedule injuries, § 316, p. 1133 

Sightless eye, § 316, p. 1138 

Weight and sufficiency of evidence^ S 571, p. 804 
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Blister, 

Breaking of» Infection, § 167, p. 548 
Hand, § 191 

Blood clo^ swelling of legs due to, § 168, p. 556 
Blood poisonlng, 

Aggravation of inflrmity, § 175 
Bvidence, § 556(11), p. 700 
Occnpational diseases, § 169, p. 574 
Blood relationship, dependents, § 139 
Blood test, 

lUness, § 256 

Intoxication, weight and suflSciency of evidence, 
§ 663, p. 767, n. 6 

Blood transfusion, question of fact, refusal, $ 610, 
p. 868, n. 96 
Blood vessels, 

Aggravation of disease, § 176 
Disease, 

Oausal connection, weight and sufflciency of 
evidence, § 556, p. 763 
Bvidence, § 555(12), pp. 706-713 
Injuries to, § 184, pp. 620-629 
Obstruction, aggravation, evidence, § 555(17), p. 
731 

Occupational disease, evidence, § 555(18), p. 737 
Blows, § 202 

Aggravation, evidence, § 555(17), p. 729, n. 46 

Back injuries, f 183, p. 620 

Bvidence, $ 555(10), p. 694 

Bxertion, $ 182 

Hernia, § 185, p. 632 

Bvidence, § 555(13), pp. 716, 718 
Schedule injuries, § 306, p, 1107 
Vision impairment, § 194 
Board and lodging, 

Death beneflts, deductions, § 322, n. 70 
Hospital Services, § 269, p. 921 
Laborers, 

Olassidcation, § 36, p. 206 
Operation of storehouse, § 36, p. 215 
Parenfs dependency, § 142, p. 502 
Wage computation, § 294, p. 1012 
Boarding, 

Moving car, misconduct of employee, § 258, p. 899, 
n. 18 

Moving truck, lunch period, § 243, p. 862, n. 29 
Boards and commissions, §§ 377-386 

See, also, Triers of fact, generally, post 
Accident board*s decision, trial de novo, argument, 
§ 775, p. 1310 
Actions, § 379, p. 128 

App^ate courts, § 763(1), p. 1172 
Methods, § 384. p. 145 
Powers, § 384, p. 147 

Acts or omissions, jurisdiction, effect, § 383, p. 141 
Additions of law, adoption of rule or regulation 
prohibited, § 385, p. 150 

Adjudication, daims of injured workmen or de¬ 
pendents, jurisdiction, § 425, p. 278 
Adjustments of settlements, § 384, p. 146 
Primary purpose, § 378 
Administration costs, § 378 

Industrial commission, cvonstitutionality of 
statutes, additional contributions, § 19, 
p. 78 

Administration of act, primary function or duty, 
S 384^ p. 142 


Boards and commissions—Gontinued 

Administrative body, appellate court, § 751, p. 1128 
Administrative interpretation of rule or regula¬ 
tion, § 385, p. 152 

Administrative powers, § 379, p. 128 
Agencies of state, § 379, p. 127 
Agents, § 382 

Agreement of parties, acquisition of jurisdiction 
by, § 383, p. 141 

Agreements as to compensation, filing with, § 405 
Alteration of law, adoption of rule or regulation 
prohibited, § 385, p. 150 

Appeal and review, of, §§ 676, 688, 689; § 766, 
p. 1267 

Acts of single member, $ 381, p. 135 
Additional evidence, § 768, p. 1280 
AflSrmance, etc., § 782 
Appellate body, action as, § 384, p. 148 
Application for review, § 712 
Arbitrators, 

Award questions of fact, § 761, pp. 1159- 
1164 

Evidence, § 765, p. 1262 
Argument, § 775, p. 1311 
Award, § 652, p. 973; § 766, p. 1267 
Burden of proof, § 768, p. 1286 
Discretion, post 

Finality of decree, § 763(4), p. 1108, n. 67 
Pindings, § 763(1), p. 1173 

Single member, etc., superceding earlier 
findings, § 779, p. 1338 
Fraud, bias, etc., § 383, p. 142 
Hampering right by rule prohibited, § 385, 
p. 150 

Jurisdiction, § 381, p. 137; §§ 672, 681 
Bxistence of remedy, § 669, p. 1019 
Necessity, § 381, p. 137 

New evidence, commissions own motion, re¬ 
view, § 768, p. 1281, n. 1 
Notice of hearing, § 772 
Orders, § 287, p. 966 

Ck)mmission’s own motion, § 684, p. 1038 
Oonstitutionality of statutes, § 19, p. 78 
Jurisdiction, § 676 

Overturning boards decision, matter of 
law, § 763(3), p. 1180 
Scope, § 751, p. 1129 
Powers, § 384, p. 148; § 650, p. 967 
Reception of evidence, § 774, p. 1306 
Beferee’s finding, § 782, p. 12 
Remand, § 790, p. 38 

Rules, proceedings for further review, ap- 
plicability, § 803 

Scope, § 751, p. 1129; § 753, p. 1135; § 766, 
p. 1267 

Time, § 724, pp. 1077, 1079, n. 78, 93 
Trial de novo, 

Burden of proof, § 768, p. 1286 
Question of fact, § 776, p. 1315 
Appearance before as conferring jurisdiction, 
§ 425, p. 277 

Application, own rules and regulations, § 385, 
p. 151 

Appointments, 

Assistants and subordinates, J 382 
Members, § 381, p. 132 
Recess, § 381, p. 133 
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Boards and commissions—Oontixraed 
Approval, 

Cozomntatlon of payment agreements, § 338 
Death beneflts, crediting payments, § 331, 
p. 1196 

Disability compensation, ofiFsets, § 330, p. 1178 
Lump sum payments, § 342 
Medical Services, conditions precedent, § 282, 
p. 951 

P]iysician’s fees, employee^s liability, § 275, 
p. 937 

Wage payments during disability, deductions, 
§ 330, p. 1187 
Arbitrariness, review, 

Presumptions, § 757, p. 1144 
Scope, § 751, p. 1129 
Arbitrators, § 487 
Arms of state, § 379, p. 127 
Attorney-general, legal advice, § 384, p. 147 
Attomey*s, 

Fees, fixing amount, § 820, pp. 119-128 
Power to employ, § 384, p. 147 
Authentication, copies of records, § 381, p. 132 
Autopsy, discretion, § 485 
Awards, ante 
Bias, review, § 383, p. 142 
Bond of employees, § 382 
By-laws, approval, § 378 

Oancellation of written Instruments, powers, § 384, 
p. 147 

Certiflcation, copies of records, § 381, p. 132 
Obange in personnel, effect, § 380 
Character, § 379, p. 127 
Olaims, 

For justice, autbority, § 382 
Bules governing, § 385, p. 149 
Collateral attaclc, order, decision or determina- 
tion of, § 386 

Common-law rules, jurisdiction, effect, § 383, 
p. 140 

Conipensation, 

Vroceedings to secure, § 415, pp. 249, 251 
Coini)romise and settlement, post 
Ooru-lusive application and construction of rule 
<»r regulation, § 385, p. 152 
Concluslve presumption, orders, etc,, just, reason- 
ablo and lawful, § 386 

Conduct, acquisition of jurisdiction by, § 383, 
p. 141 

Oonilrmation, appointment of members, § 381, 

p. 182 

Conflicta wlth law, adoption or rule or regulation 
prohiblted, § 385, p. 150 

Consent of parties, acqnisitlon of jurisdiction, 
effect, § 383, p. 141 
Constitntion, 

Authorization for creation, § 378 
Jurisdiction conferred by, § 383, p. 139 
Powers and autbority derived from, § 383, 
p.139; § 384, p. 142 
Construction, 

Language of acts, § 384, p. 145 
Rules and regulations, § 385, p. 151 
Statutes establishing jurisdictional limita* 
tions, § 425, p. 280 
Continxiances, powers, § 421 
Continulty, | 380 


Boards and commissions—Gontinued 
Oontracts, post 

Gontroversies between employer and employee, 
power to determine, § 384, p. 146 
Costs of administering acts, § 378 
Courts, possession of powers and incidents, § 379, 
p. 130 

Credit or deductions, amounts recovered from 
third persons, § 396, p. 173, n. 35 
Damages, persona! liability of employee, § 382 
De facto offlcer, decisions, § 386 
Decisions, 

Operation and effect, § 386 
Powers, § 384, p. 146 

Declaratory judgment, powers, § 384, p. 147 
Defeat, 

Appeal by rule probibited, § 385, p. 150 
Jurisdiction, § 383, p. 140 
Defenses, 

Eqnitable, jurisdiction, § 383, p. 142 
Powers, § 384, p. 147 

Definition, terms of act, powers, § 384, p. 145 
Delay, right of appeal by rule probibited, § 385, 
p. 150 

Delegation of autbority, § 384, p. 147 
Dependents, 

Adjudication of claims, § 425, p. 278 
Release of provisions made for, § 389, p. 168 
Determination, 

Course of employment, tbird person action 
for deatb, effect, § 974 
Jurisdictional facts, § 425, pp. 272, 273 
Discipline of employees, § 382 
Discretion, 

Appeal and review, § 287, p. 967 

Additi(mal evidence, § 768, p. 1280 
Extension of time, § 725 
Modification of award, § 784, p. 18 
Befusal to bear oral testimony, § 766, 
p. 1267, n. 69 

Reopening case, § 789, p. 37 
Special flndings, § 710 
Transcript, extension of filing time, § 741, 
p. 1109 

Computation of compensation, 

Average montbly wage, § 293, p. 1000, 
n. 59 

Consent of parties, f 341 
Deatb beneflts, 

Apportionment between dependents, § 324, 
p. 1170 

Maximum compensation, § 323, p. 1165 
Partial dependency, § 323, p. 1100 
Period of compensation, $ 327 
Decisions of commission, finallty, § 763(3), 

p. 1181 

Disability, 

Compensation, offsets, § 330, p. 1178 
Determination of extent, § 296, p. 1037 
Disfigurement, § 199 

Amount of award, § 290, p. 973 
Exbibition of ixijuries, $ 590, n. 54 
Hearing loss, amount of compensation, § 317 
Hearings, 

Bebearing, setting aside award, § 660, 

p. 1000 

Time, etc., § 584 
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Boards and commissions—CJontinned 
Discretion—Oontinued 

Hearsay evidence, § 547(12) 

Impairment of eaming capacity, § 295, p. 1027 
Leading questions, § 598, p. 846 
Lump sum payments, § 340, p. 1219; S 350 
Approval, commissioner of labor, § 338 
n. 93 

CJourts, § 342 
Review, § 352 

Mandate, additional evidence, § 790, p. 39 
Medical and burial expenses, joinder of 
claims, § 278, p. 943 

Medical examination of claimant, § 484, 
pp. 416, 417 

Medical treatment, imposslbility of cure, § 270 
New evidence, § 768, p. 1281, n. 1 
Notice of injury, weigbt and sufiSciency of 
evidence, § 576, p. 814, n. 36 
Opening judgment, appealable actions, § 684, 
p. 1038 

Partial disability, 

Lump-sum awards, § 303, p. 1092 
Percentage allowances, § 303, p. 1092 
Wage basis, § 302, p. 1086, n. 96 
Partial loss of function of member, § 314, 
p. 1129, n. 70 

Permission to file amended plea, § 603 
Persons liable, § 642 
Powers, § 384, p. 144 
Rehearing petition, notice, § 664 
Reporter, § 591 

Safety requirement violation, § 641 
Scbedule injuries, § 306, p. 1105, n. 38 
Loss of use of member, § 314, p. 1127 
Otber cases, § 307, p. 1110 
Surgical operations, § 319, p. 1145, n. 11 
Total disabiUty, § 299, p. 1055, n. 21 
Wage payments during disability, crediting, 
§ 330, p. 1187 

Waiver, rigbt to compensation, § 389, p. 158 
Weekly earnings, computation, § 293, p. 1008 

Discrimination, review, § 383, p. 142 
Disposition of claims, rules governing, § 385, 
p. 149 

Loctors, power to regulate, § 384, p. 148 
Druggists, power to regulate, § 384, p. 148 
Duties, § 384, p. 142 

Rules and regulations, adoption, § 385, p. 149 
Slection to come under act, 

Notice, § 123, p. 431 
Passing on, § 122, p. 426 
Employees, § 382 

CJompensation, authority to fix, § 382 
Bnlargement, jurisdiction by rule-making power, 
§ 385, p. 151 

Bqual justice between employee and employer, 
§ 384, p. 144 

Bquitable principies, application, § 384, p. 147 
Bqulty jurisdiction, § 383, p. 142 
Estoppel, 

Acquisition of jurisdiction by, § 383, p. 141 
Oourse of conduct, § 384, p. 147 
Evidence, power to take and examine, § 384, 
p. 145 

Bxaminations, powers, § 384, p. 145 
Examiner of claims, authority, § 382 


Boards and commissions—CJontinued 
Expansion of authority, § 384, p. 144 
Expenses, § 378 

Express jurisdiction, § 383, p. 139 
Express powers and authority, § 384, p. 142 
Extension, jurisdiction by rule-making power, 
§ 385, p. 151 

Extension of time for filing claims, § 482 

Rule or regulation prohibited, § 385, p. 152 
Fact finding bodies, § 379, p. 129 
Fact questions, 

Decisions or decrees concluding parties, § 386 
Power to determine, § 384, p. 146 
Federal, § 379, p. 131 

Federal acts, administration by federal boards, 
§ 384, p. 148 

•RMUno* nf rules eoverning, § 385, p. 149 


Findings, post 
Fraud, review, § 383, p. 142 
Functions, adoption of rules and regulfiCtions, 
§ 385, p. 149 

Funds, misappropriations, removal from Office, 
§ 381, p. 134 

Hearings, powers, § 384, p. 145 
Hospitals, 

Changes, rules, powers, § 385, p. 152 
Regulation, power, § 384, p. 148 
Implied jurisdiction, § 383, p. 139 
Implied powers and authority, § 384, p. 142 
Instructions to jury, ruling of law as, § 386 
Instruments, power to reform, modify or cancel, 
§ 384, p. 147 

Insurance, private insurance, generally, post 
Interpretation, own rules and regulations, § 385, 
p. 151 

Issues involvlng injuries, jurisdiction, § 425, 


pp. 278, 279 

Judgments and decrees, post 
Judicial functions, § 379, p. 130 
Judicial nature, § 379, p. 128 
Judicial notice, own records, § 378 
Jurisdiction, § 59, n. 42; § 383, p. 139; §§ 424, 425 
Amount of compensation, § 289 
Briefs on appeal, § 748 
Commissioners* findings, review, § 687 
Continuance, § 425, pp. 280-282 
Credit or deductions, amounta received from 
third persons, § 396, p. 173, n. 35 
Leath beneflts, two or more employers, § 321, 


p. 1162 

Determination of question, § 425, p. 272 
Divestment, action by injnred employee 
against third persou, § 393, p. 166 
Bmployment withln state but injury outside 
state, § 425, p. 273 

Exdusivc jurisdiction, § 383, p. 140; § 425, 
pp. 270, 271 
Findings, 

Implied findings, § 636, p. 940, n. 97 
Reviewing courfs autliority, § 763(3), 

p. 1182 

Hernia operation, § 319, p. 1142, n. 86 
Injury of employee wilhin state, § 425, p. 273 
Insurance, compensation boards and commis¬ 
sions, § 377, p. 122 
Lack, § 383, p. 142 
Limited, § 383, p. 139 
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Boards and commissions—Continued 
J urisdiction—CJontinued 
Other matters, § 586 

Reopening case, review by court, § 763(9), 

p. 1226 

Rule-making power to extend or eniarge, 
§ 385, p. 151 

Scope and extent, § 425, p. 278 
Special, § 383, p. 139 

Ultimate facts, reviewing court, § 763(7), 
p. 1217 

Validity of release of third persons, deter- 
mination, § 395, p. 172 

Weight and sufficiency of evidence, § 578, 

p. 826 

Laboratories, autbority to license, § 384, p. 148 
Law questions, 

Decision or decree, concluding parties, § 380 
Power or autbority, § 384, p. 147 
Legislature, creation by, § 378 
Liability of insurer, rules, powers, § 385, p. 151 
Licenses, medical bureaus and laboratories, pow¬ 
ers, § 384, p. 148 

Limitations, jurisdiction, | 383, p. 141 
Majority members, action by, § 381, p. 135 
Medical boards, generally, post 
Medical examination of employee, request by, 
§ 484, p. 415 

Medical expenses, regulation as to allowance, 
§ 385, p. 152 

Members, § 381, pp. 131,132 

Compciisatioii, suspension, § 381, p. 135 
Number roquired for action, § ^1, p. 135 
Ministerial and administrative bodies, § 379, 

p. 128 

Misconduct, private capacity, removal, effect, 
§ 381, p. 134 

Mistake of law, review, § 383, p. 142 
Modification of written Instruments, powers, 
§ 384, p. 147 

Nonfeasance in ofiSce, removal, § 381, p. 134 

Nonjudicial bodies, § 379, p. 128 

Notico, 

Discrotion in detormining sufficiency of ex¬ 
cuso on failure to give, § 450 
Order, change of physician, § 273, p. 931, 
n. 80 

Requisitos of flling of claim by employee, 
8 384, p. 144 

Rules and regulations, § 385, p. 152 
Nunc pro tunc, post 

Oaths, power to administer, § 384, p. 145 
Objection to jurisdiction, § 425, p. 282 
Offlcers, members as state officers, § 381, p. 132 
Operation of rullngs, § 386 
Orders, § 385, p. 149 

Amondment, § 649, p. 963 
Compllance, failure, misconduct of employers, 
§ 333, p. 1202 

Enforcement, | 384, p. 148; § 380 
Findings, 

Amendment, notice of intent, § 635 
Conclusiveness, § 763(3), p. 1180 
Consistency, § 634 

Qross negligence of employer, violations, 
§ 927 

Hospital associations, rates, § 281 


Boards and commissions—Continued 
Orders—Continued 

Medical examination of claimant, § 484, 
pp. 417-419 
Medical Services, 

Additional, § 272, p. 928, n. 61 
f Jurisdiction, § 279 

Necessity, etc., § 267 
Nunc pro tunc, § 378 
Powers, § 425, p. 280 
Rebearing, § 667 

Rulings of law, powers, § 384, p. 146 
Surgical operations, § 319, p. 1145 
Tbird-person tort-feasors, admissibility of 
evidence, § 1029 

Time, taking effect, § 385, p. 153 
Original jurisdiction, § 383, p. 140 
Party. §428; § 429. p. 290 
Intervention, § 433 

Performance of duties until successor qualifies, 
§ 381, p. 133 

Perpetual existence, § 380 

Personal liability to members for debts, § 381, 
p. 132 

Petitions, equitable, jurisdiction, § 383, p. 142 
Physicians and surgeons, change, rules, powers, 
§ 385, p. 152 

Powers in general, § 384, p. 142 
Practice and procedure rules, powers, § 385, 
p. 149 

Prerequisite to exercise of Jurisdiction, § 425, 
p. 271 

Presentation of claims, rules governing, § 385, 
p. 149 

Presumptions, 

Delivery of action, § 384, p. 145 
Jurisdiction, § 383, p. 142; § 510 
Orders or decisions, jnst, reasonable and law- 
ful, § 386 

Records, correetness, § 378 
Validity of action, § 384, p. 145 
Primary duties, § 379, p. 129 
Primary jurisdiction, § 383, p. 140 
Primary pnrposes, § 378 

Principal employer’s liability, enforcing, § 107, 
p. 366 

Proceedings, § 384, p. 145 

Proceedings against, § 430 

Proceedings for furtber review, §§ 793, 796 

Publication, rules and regulations, § 385, p. 153 

Quasi corporations, § 370, p. 128 

Quasi Judicial bodies, 

Capacity or powers, § 370, p. 130 
Constitationallty, § 19, p. 72 
Creation, § 382 

Questions, jurisdiction, § 383, p. 139 
Quo warranto proceeding against new members, 
§ 381, p. 135 

Quorum for action, § 381, p. 136 
Reading provisions into act, § 20, p. 121, n. 5 
Records and recordlng, post 
Referee*s decision, review by single members, 
§ 381, p. 135 

Reformation of written Instruments, powers, 
§ 384, p. 47 

Relationship of employer and employee, deter- 
xnination, § 384, p. 146 
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Boards and commissions—Oontinued 

Belief, eqnltable relief, Jorisdictioii, § 383, p. 142 
Hemoval of members, § 381, p. 133 
Grounds, § 381, p. 134 

Benunciation, substantive rigbts, role-maJking 
power to compel, § 385, p. 151 
Reopening cause, retroactlve operatiLon of stat< 
utes, § 21, p. 137, n. 22 

Bes judicata, doctrine applicable to rulings, § 388 
Besignation of member, § 381, p. 133 
Bestrictions, 

Jurisdic^on, § 383, p. 141 
Time for filing diaims, rule or regulation 
prohibited, § 385, p. 152 
Bules and regulatious, § 385, p. 149 
Aw)roval, § 378 

Authority to promulgate, § 415, p. 244 
Bffect of law, § 385, pp. 149, 151 
Industrial commission, part of Insurance con- 
tract, § 353(3) 

Powers, § 385 

Betroactive rules, $ 385, p. 151 
Bulings, post 

Safety regulations, employer’s knowledge, weigbt 
and sufficiency of evidence, § 566 
Scope of authority, § 384, p. 147 
Single member board, generaUy, post 
Standards for members applicable to judges, § 381, 
p. 132 
State, 

Agendes, § 379, p. 127 
Employers, S 5^ p. 260 
OfOLcers, members as, § 381, p. 132 
Status, S 379, p. 127 
Statute, 

Jurisdlction conferred by, § 383, p. 139 
Powers and authority derived from, § 384, 
p. 142 

Stipulations, binding, $ 420, p. 262 
Subject matter, 

Lack of jurisdiction, § 425, pp. 276, 282 

General appearance before effect, § 425, 
p. 277 

Substantive rights, 

Benunciation, rule-making power to compel, 
f 385, p. 151 

Bule-making power to create or affcct, § 385, 
p. 150 

Successor, qualifications for office, § 381, p. 133 
Tenn of office, duration, § 381, p. 133 
Testimony taken by, admlssibility in evidence, 
§ 540 

Time, objection to Jurisdlction, § 425, p. 282 

Transfer, hearings on pians, $ 427, p. 286 

Tria! de novo, § 765, p. 1261 

Tribunal of llmited authority, § 384, p. 144 

Trust relationship, § 379, p. 127 

Vacancy in office, f 381, p. 133 

Gonstitutional provisions, industrial commis- 
sion, § 17 

Vested powers, § 379, p. 129 
Wage computation, § 294, p. 1012 
Waiver, 

Acquisition of jurisdiction, § 383, p. 141 
Duty, § 384, p. 147 

Jurisdictional requirem6nt,>S 425, p. 268 


Boards and commissions—Oontinued 
Waiver—Oontinued 

Statutory privileges, rule prohibited, § 385, 

p. 162 

Witnesses, 

Summoning, § 598, p. 845 
Testimony, taking, notice, § 594 
X-ray laboratories, authority to license, § 384, 
p. 148 

Boats, 

Master of vessel, generaUy, post 
Ships and shipping, generaUy, post 
Bodily harm, intozication, § 263 
Body, 

Claimant, ezamination, disfigurement award, § 590 
Damage to, injury defined, § 154, p. 528 
Derangement of physical structure, personal in¬ 
jury, § 165 

Disfigurement, impairment of earnlng power, 
§ 290, p. 974 

Functions, permanent loss of, § 296, p. 1036 
Violence to physical structure, 

Infection, § 168, p. 552 

Latent physical conditions, § 172 

Traumatic disease, § 164 

Wear and tear, hernia, § 185, p. 631 

Boiler, 

Firing, oil and gas wcll drilling, § 36, p. 219 
Public school building, safety regulations, $ 34 
Bemoval, § 36, p. 204 

BoUermaker, employee status, evidence, § 550, p. 630, 
n. 31 

Bona fide. Good faith, generaUy, post 
Bona fide employee, partner, thwarting statute, § 42, 
p. 230 
Bond, 

Appeal and review, § 733 
Certificate, § 676 
Supersedeas, § 735 
Certiorari judgment, § 789, p. 34 
Employees of boards and commissions, § 382 
Bmployers, § 37 

LiabUity on, proceedings for further review, 
§ 816(1, 2) 

Officers* reappointmont, § 115 
Proceedings for further review, post 
Self-insurer, § 355 
Bone injury, § 296, p. 1030, n. 45 

Loss of part of finger, § 312, n. 15 
Bonuses, 

Computation of compensation, § 294, p. 1009 
Deduction from paymeuts from special fund, § 837, 
p. 152, n. 22 

Fishing trip, § 221, p. 740 
Question of law, earnings basis, § 614 
Bookkeepers, 

See, also, Accounts and accounting, generaUy, 
ante 

Grocery store, hazards of business, § 28, p. 184 
Independent contractors, § 106, p. 35S 
Keeping records, admlssibility, determino status 
of employee, § 528, p. 521 

Lumber company, filUng station attendant, § 29, 
p. 187, n. 49 

Telephone wire, removing, | 257(3), p. 891, n. 71 
Wage computation, engineer, g 294, p. 1024, n. 45 
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Booklets, presenting to employees, violatlon of rules, 

§ 246, p. 869, n. 61 
Books and papers, 

Actions, presnmptions, § 547(12); § 956, p. 427 
Admissibility, § 526 
Appeal and revlew, suffieiency, § 963 
Claimant^s statement to nnrse, § 647(9), p. 611 
Sxamination, employer^s refusal to permit, pri¬ 
vate Insurance policy, effect, § 376, p. 109, 
n. 30 

Findings, recital, $ 681, p. 923 
Harmless error, producing book, § 769, p. 1157, 
n. 7 

Offering in evidence, contents, § 593 

Hecord on appeal, certification, § 742 

Review, judgment, entry in wrong judgment book, 

§ 796, p. 47 

Third-person tort-feasors, 

Admissibility of evidence, § 1029 
Error in admitting, § 1036 
Transcript on appeal, § 741, p. 1108 
Borderline cases, construction of statutes, favor, 
Olaimant, favor of, § 20, p. 118, n. 60 
Bmployees and dependents, § 20, p. 116, n. 48 
Liberal, § 20, p. 107, n. 12 

Borrowed employees, election to come under act, § 122, 
p. 426, n. 13 

Borrowed machine, farm worker, § 33, p. 190, n. 3 
Borrowing money, 

Employee returning for purpose of, working 
hours, § 230, p. 777, n. 85 
Employers, § 37 
Bounty, distingnisbed, § 8 

Bovine tubercle bacilli, exposure to, § 169, p. 672, n. 45 

Bowel, hernia, § 185, p. 638 

Boxes, inaking for use on farm, § 33, p, 196 

Boxing, course of employment, § 221, p. 739 

Boys’ organizatlon, exclusion, § 57 

Braces, medical treatment, § 269, p. 923 

Brain, 

Concussion, resistance lowered by, § 167, p. 551, 
n. 63 

Hernia, § 185, p. 638 

Tissue, evidence, paresis, § 655(11), p. 704 
Brakeman, 

Burden of proof, intra-state Service, § 518, p. 479, 
n, 43 

Bxclusivcncss of remedy, federal acts, § 918, 
p. 867, n. 47 

Federal employers* liability act, navigable waters, 
§ 922, n. 12 

Brakes, protectlon, failure to use, § 262, n. 23 
Branch office, going from main store, to, § 231, p. 804, 
n. 84 

Brass particles, accident, osteomyelitis, § 168, p. 552, 
n. 66 

Breach of contract Oontracts, post 
Breach of dnty, omployer, § 10, p. 60 
Actions, negligence, § 944, p. 411 
Diseases not wlthin act, § 024 
Breach of employer’s orders, etc., § 201, p. 904 
Breakfast, going to and from, J 240, p. 854 
Breaking, 

Exertion, $ 182, p. 612 

Internal organs, injury, § 158 

Skln, infection following, $ 166 

Tissue, pressure on partiebar part of body, § 191 


Brevity, findings, § 630, p. 911 
Breweries, | 36, p. 204 
Drivers, § 36, p. 205 
Bricklayer, 

Employee status, § 106 

Evidence, § 550, p. 639, n. 31 
Private insurance, coverage, § 372, p. 94, n. 41 
Bridges, 

Building, wage computation, § 294, p. 1018, n. 3 
Construction, contractor with United States, ap- 
plicability of statutes, § 66, p. 259 
Employees, coverage, § 117, p. 409 
Fall, § 257a), n. 39 

Maintenance of, classiflcation, § 36, p. 206 
Misconduet of employee, § 336 
Premtses of city, § 231, p. 792 
Bebuilders, independent contractors, § 106, p. 358 
Briefs, 

Appeal, § 748 

Assignment of error, waiver, § 756 
Filing, dismissal of appeal, § 749, p. 1123 
Further review, § 800; § 801, p. 72 
Modify award, § 877, p. 293, n. 90 
New trial motion, trial judge*s approval, § 662, 
p. 1009 

Trial de novo, argument, § 775, p. 1307 
Bright light, staring at, Vision Impairment, § 194 
Bright*s disease, aggravation of infirmity, § 175 
Broad coverage, 

Construction of statutes, § 20, p. 118, n. 60 

Bmployees and dependents, § 20, p. 116, n. 48 
Broken ankle, permanent partial disablllty, § 304, 
p. 1099, n. 97 

Broken bone, physician*s advice, weight and sufficien- 
cy of evidence, § 572, p. 806, n. 97 
Broken employment, wage computation, § 294, p. 1010 
Broken leg, doctor*s advice, weight and suffieiency of 
evidence, § 572, n. 97 
Broken teeth, § 199, n. 8 

Broker, insurance, weight and suffieiency of evidence, 
§ 575, n. 13 

Bronchiectasis, occupational disease, § 169, p. 569, 
n. 28 

Evidence, § 656(18), p. 736 
Bronchitis, § 168, p. 550 

Occupational discases, § 169, p. 573 
Brothers and sisters, 

Award, death of beneficiary, § 643 
Children of, death benefits of nieces and nephews, 
§ 145 

Death benefits, § 143 

Orphans, § 141(2), p. 489 
Bemarriage, § 147 
Dependency, 

Evidence, § 552, p. 647 
Instructions to jury, § 77S, p. 1330, n. 11 
Half brothers, dependency, evidence, § 143; § 652, 
p. 648 

Half sisters, dependents, § 143 
Evidence, § 652, p. 648 
Parents waiver of rights to, | 142, p. 497 
Third-person tort-feasor, parties, § 1015, p. 658, 
n. 33 

Widows, death, § 148 
Bruises and irritations, § 191 
Evidence, § 555a0), p. 694 
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Buerger^s disease, 

Aggravation of infirmity, § 175 

Bvidence, § 555(17), p. 731, n. 50 
Bnilders, employee status, § 106 
Boilding trades, § 36, p. 205 
Buildings, 

CJonstmction, 

CJonstitutional provisions, § 17, n. 19 
Federal goremment reservatlons, state laws, 
§ 26, p. 170 
Befined, § 30 
Demolition, 

Oasual employment, § 69, pp. 290, 291 
Oourse of business, § 70, p. 295 
Employee status, § 106 

Bvidence, § 550, p. 640, n. 31 
Hazardous occupation, § 36, p. 205 
Machinery operation, § 36, p. 213 
Owner contracting for, liability, § 108, p. 377 
Employer’s election to come under act, postlng 
notice, § 123, p. 432 
Bntering or leaving, § 239 
Parms, post 

Going to and from work, § 234, p. 824 
Hazardous occupation, § 36, p. 205 
House, generally, post 
Outside employees, § 231, p. 796 
Owners, lease, employer, § 58 
Premises of employer, § 231, p. 788 
Mills, § 231, p. 792 
Bent, dassification, § 36, p. 206 
Repairs, 

General employers, § 109, p. 384 
Hazardous occupation, § 36, p. 205 
Nonhazardous business, § 28, p. 181 
Owners, trade or business, § 70, p. 295 
Trade or business, § 35 
Tornadoes, § 250, n. 10 
Wrecklng of, coverage, § 28, p. 181, n. 96 
Burden of proof, §§ 516-524; § 547(1), p. 578; § 956, 
pp. 424-427 
Abandonment, 

Employment, § 521, p. 495, n. 16 
Marriage status, § 520, p. 483, n. 77 
Abrogation of defenses, fellow servanfs negli- 
gence, § 942 

Absence of jurlsdictional facts, f 617 
Acceleration or aggravation of disease, § 521, 
p. 498 

Acceptance to come under act, § 519 
Accidents, § 521, p. 484 
Appearance, § 517 

Cause of dlsability or deatb, § 521, pp, 486-491 
Occurrence, § 517 
Parents, § 521, p. 484 

Persona! injuries, burden of proof, § 956, 
p. 424 

Act of God, § 249, n. 5 

Actual knowledge of injury by employer, § 524 
AfBirmative defense, §| 507, 517; § 621, pp. 502, 
503 

Independent contractor, § 518, p. 481 
Affirmative of contested issue, person asserting, 
§ 516 

Affliction, § 521, p. 498, n. 36 

Agricultural pursuit within act, § 518, p. 476, n. 27 

Amount of compensation, § 523, pp. 504-508 


Burden of proof—Continued 

Api)eal and review, § 768, pp. 1282-1286 

Agreement or settlement, § 907, pp. 329-331; 
§ 910, p. 343 

Rehearing on failure to sustain burden, 
§ 909 

CJourt, 

Examination of evidence, § 763(4), p. 1202 
Reversal of award, § 785 
Error, showing, § 757, p. 1142 
Harmless error, § 808, p. 100 
Negative flnding, § 763(1), p. 1174 
Scope, § 751, p. 1129 
Timely appeal, § 728 
Trial de novo, § 287, p. 970 
Apportionment, liability for aggravation of exist- 
ing disease, § 523, p. 506 

Arising out and in course of employment, injury, 
§507; § 521, pp. 491-497 
Arthritis, compensable disease, § 521, p. 499 
Assaults by co-employees or third persons, § 521, 
p. 497 

Autopsy, refusal to permit, § 521, p. 488, n. 85 
Availability of suitable work, § 523, pp. 506, 507 
Average wage, § 523, p. 506, n. 14 
Bar of claim, § 524 

Basis for computation of compensation, § 523, 
p. 504 

Brakeman, intra-state Service, § 518, p. 479, n. 43 
Briefs on appeal, § 748 
Oasual employees, § 518, p. 478 
Causal connection, 

(jonjecture, § 555(1), p, 666, n. 84 
Injury or death and employment, § 521, 
pp. 491-498 

Gerebral hemorrhage, § 521, p. 499 

Character of injury justifying award, § 523, p. 504 

Charges, medical and surgical servicos, § 522 

Chemical conjunctivities, § 521, p. 499 

Ohildren, dependency, § 520 

Claimant, § 516 

Jurisdictional facts, § 517; § 518, p. 476 
Oommon law wife, status, § 520, p. 483, n. 72 
Compensable injury or death, § 517; § 521, 

pp. 484-503 

Compensation agreements, fraud, action to set 
aside, § 412, p. 231 

Compliance with statutory reauirements, § 524 
Computation of compensation. 

Basis, § 523, p. 504 

Similar employees’ eamings as basis, § 293, 
p. 1004 

Oonformity to prescribe proccdiirc, § 524 
Congenital weakness, injury by, § 521, p. 497 
Constitutionality of statutes, § 19, p. ^ 
Continued disabillty, § 523, p. 505 
Contributory cause of disabillty, accident as, § 521, 
p. 488 

Coronary occlusion or thrombosis, § 521, p. 499 
Death, post 
Death beneiits, 

Dependents, § 133 
Parents, § 142, p. 498 

Denial, employment and parties thereto, § 518, 
p. 476 

Dependents and dependency, post 
Depositions, § 580, n. 27 
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Burden of proof—CJontinued 

Diminution of earning capacity, § 523, pp. 506, 507 
Disabilrty, accident as cause of, § 521, pp. 486Ht91 
Disbelieving testimony, § 547(8), p. 604, n. 04 
Disease, 

Disability or death based on, § 521, pp. 498- 
501 

Pre-existing, § 298, p. 1050 
Aggravation, § 298, p. 1063 
Dual contributing causes, § 179 
Duration of disability, § 523, p. 505 
Earning capacity, diminution, § 523, pp. 506, 507 
Election of remedies, post 

Elevator, operation, § 521, p. 495, n. 15; § 523, 
p. 505, n. 96 

Emphysema, § 521, p. 499 
Employers within act, § 518, pp. 480, 481 
Employment and parties thereto, § 518, pp. 476- 
481 

Erroneous award, § 708, p. 1285 
Excuse, failure to file claim within time, § 524 
Expenses, funeral expenses, § 522 
Extent of injury or disability justifying award, 
§ 523, p. 504 

Bye, loss of, prima facie case, § 523, p. 505, n. 3 
Facts and circumstances, generally, post 
Filing claim, § 577, p. 819, n. 57 
Time required, § 524 
Findings, § 627, p. 896 

Conclusivenoss, § 763(3), p. 1178, n. 15 
Construction, § 636, p. 938, n. 88 
Earning power, loss, § 631, p. 928 
Failure to find, § 636 
Implied findings, 5 636, p. 940 
Injuries, etc., § 629, p. 902 
Funeral expenses, § 522 
Oonorrheal infection, § 521, p. 499 
Harmless error, § 759, p, 1152 
Hazardous employment, § 28, p. 180, n. 91; § 518, 
p. 479 

Heart condition or heart failure, § 521, p. 499 
Ileat prostration or simstroke, death by, § 521, 
p. -ifK), n. 97 

Hernia, ^ 521, pp. 501, ,502 

lleasonabloness of statutes, § 19, p. 80, n. 85 
In(l(»IM‘u<lent contractor, § 518, p. 481 
Inf(M'tion, § 1(5S, p. 553 

Injuries, compensalde, § ,517; § 521, pp. 484-503 
Instructe<l verdlct, ^ 777, p. 1,323 
Instructions to jury, H 623; § 778, p. 1325 
Heview, ^ 963 

Interstate commercc, employment, § 518, p. 479 
Intoxication, cmployee’s injury or death caused 
by, ii 521, pp. 502, 503 
Jurisdietion, § 517 
I/iad poisoning, § 521, p. 500 
Lightning, injury hy, 8 521, p. 490, n, 07 
Llving apart from spouse, § 520, p. 483, n. 77 
Lump sum payments, procoedings, § 348 
Marriago, Illegality, § '520, p. 483, n. 77 
Master and servant, rclationship, § 518, p. 477 
IVtedical expenses, past 
Mental disease, etc,, § 555(15) 

Minimizing injury, failure, § 523, pp. 507, 508 
Miscondnct, 

Kmployoo, § 521, pp. 502, 503 
Bmployer, safety dcvices, § 333, p. 1203 


Burden of proof—Oontinued 

Modification of award, § 860, pp. 256-274 
Natural causes, death, § 521, p. 488, n. 86 
Navigable stream, § 518, p. 480, n. 47 
Negllgence, post 
New trial, 

Back injury, § 781, p. 1343, n. 14 
Conduct of jury, § 781, p. 1344 
Notice, 

Aetion on an injury by employer, § 607 
Bmployer, notice to, § 524 
Injury, weight and sufficiency of evidence, 
§ 576, p. 815, n. 38 

Occupational disease, § 621, pp. 600, 501 
Occupations excepted from act, § 518, p. 478 
Opening award, etc., § 652, p. 074 
Operation refusal, § 623, pp. 507, 508 
Origin of infection, § 521, p. 498, n. 36 
Parents, dependency, § 520 
Parol contract, extending insurer’s liability, § 516, 
p. 475 

Partial dependency, § 620 

Partial disability, justifying award, character and 
extent, § 523, p. 505 

Parties to employment, § 618, pp. 476-481 
Period of compensatlon, § 523, pp. 504-508 
Pleurisy, § 521, p. 500 
Pre-existing disease, § 298, p. 1050 
Aggravation, § 298, p. 1053 
Prima facie case, § 768, p. 1284 

Facts to diminish recovery, § 523, p. 504 
Bejection of act by employer, § 956 
Sbifting burden to employer, § 516, p. 475 
Status of employees or regularity of employ¬ 
ment, § 518, p. 481 

Prior disability affecting payment from speclal 
fund, § 837, p. 155, n. 40 

Probable cause of disability or death, § 521, p. 490 
Prosecutions for offenses, § 914 
Proximate cause of injury, § 521, p. 488 
Psittacosis, § 521, p. 500 
Refusal of employment, § 523, p. 508 
Regularity of employment, § 518, p. 481 
Rehearing, new evidence, § 665, p. 1012 
Rejection of evidence, § 555(1), p. 009 
Relationship of employer and employee, § 507 
Release, exeeution, § 516, p. 475 
Remarriagc, § 520, p. 484, n. 77 
Review. Appeal and review, generally, ante, thia 
bead 

Right to compensatlon, § 507 
Sacroiliac strain, § 521, p. 488, n. 85 
Self-infiicted injury or death, § 521, pp. 502, 503 
Service without qualifications as to naturo, § 518, 
p. 481 

Setting aside award, jurisdietion, § 679, p. 1032 
Shiftlng, 

Pinal receipt, § 907, p. 329, n. 79 
Presumptions, 1516, p. 475, n. 19 
Silicosis, § 521, p. 501, n. 57 
Special work, availability, § 523, p. 507 
State or federal law, employment within, § 518, 
p. 479 

State’s action to enforce award, § 843 
Status of employees, § 518, p. 481 
Subsequent injury, § 298» p. 1048, n. 64 
Suicide,S521, p. 503 
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Burden of proof—CJontinued 
Surgery, post 

Third-person tort-feasors, § 1028, pp. 584-587 
Restraining enforcing of judgment, § 1034 
Total dependency, | 520 

Total disability, character and extent of injury or 
disabllity jnstifying award, § 523, p. 604 
Trial de novo, weight and suflaciency of evidence, 

§ 768, p. 1292 
Tuberculosis, § 521, p. 600 
Tumor, § 521, p. 600 

XTnexpected and unforeseen accident, § 521, p. 485, 
n. 80 

Venue, § 682 

View of premises, consent, etc., § 589 
Violation of safe-place statute, § 574, n. 9 
Widow or widower, 

Dependency, | 520 
Marriage to deceased, § 607 
■Wilful misconduct of employee causing injury or 
death, § 621, pp. 602, 503 

Work, availability of suitable work, § 523, pp. 506, 

507 

Burden of support, relieving society as a whole, § 5, 
p. 40 

Burglar alarm, device, accidenta! shooting, § 228, p. 

775 

Burial expenses. Funeral expenses, generally, post 
Bums, § 187, pp. 642-646 

Oausal connection, weight and sufficiency of evi¬ 
dence, § 556, p. 754 
Competent evidence, § 570, p. 800 
Electricity, § 192 

Evidence, § 554, p. 663; § {^6(10), p. 694 
Irritating substances, § 191 
Third-degree, total disability, disfigurement, § 299, 
p. 1059, n. 43 

Trial de novo, claim, § 766, p. 1266, n, 63 
Bursitis, § 168, p. 556 

Occupational diseases, § 169, p. 573 
Evidence, § 555(18), p. 736 
Bus drivers, 

Coverage, § 36, p. 216 
Outside employees, f 231, p. 798 
Total disability, § 299, p. 1064, n. 68 
Bus terminal, refrigerator, workshop, § 36, p. 220 
Business. Trade or business, generally, post 
Butane units, Service and repair, manual labor, § 28, 
p. 183, n. 21 

Butcher shop, safety regulations, § 34 
Butchers, 

Hotel, dassification, § 36, p. 207 
Packing houses, § 36, p. 212 
Butter, manufacture of, classification, $ 36, p. 207 
Buyers. Vendors and purchasers, generally, post 
By-laws, boards or commissions, approval, § 378 
Bystanders, co-employees’ fights, § 226, p. 764 
Oab driver, policeman, assisting, § 248, p. 874, n. 79 
Cable splicers, independent contractors, § 106, p. 358 
Oaddies,S36 

Oonstitutionality of statutes, § 19, p. 83, n. 28 
Coverage, § 36 

Exdusiveness of remedy, § 920, n. 4 
Li^tning, § 252, n. 15 

Payment of wages, test of Uability, § 47, p. 249, 
n. 74 

Permission to use golf course, § 221, p. 739, n. 78 
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Cafes and restaurants, dectric meat grinder, work¬ 
shop, § 36, p. 220 
Caisson disease, § 168, p. 556 
Calculating machine company, 

Repair of own products, § 29, p. 185, n. 38 
Repair shop, extrahazardous employment, § 27, 
p. 178, n. 70 

Calculation of Insurance premium, independent con¬ 
tractor test, § 102 

Calendar, appellate court, placement of case, S 750 
Oalf, birth of, fali, § 257(1), n. 43 
Oall flremen, coverage, § 117, p. 416, n. 18 
Oall of nature, course of employment, § 220, p. 727 
Calling doctor, evidence, refusal, § 555(9), p. 693 
Oalls, making, following, § 237, p. 797, n. 33 
Callus, formation of, accident, § 166 
Cameras, manufacture, § 36, p. 212 
Camp of employer, fellow employees visiting, $ 222, 
p.745 
Canada, 

History, § 6, p. 48 
Residents of, death benedts, § 132 
Canal Zone, history, § 5, p. 48 
Cancdlation, 

Compensation agreement, § 408 
Compromise agreement, § 408 
Rules applicable, § 412, p. 229 
Insurance, 

Acceptance of premiums after, waiver, $ 401, 

p. 188 

Qiiestion of law, validity, § 618 
State funds, § 365 
State or national funds, § 374 
Trial de novo, notice of intent, § 766, p. 1267 
Weight and sufficiency of evidence, § 575 
Withdrawal notice, § 129 
Private Insurance, post 

Written instruments by boards or commissions, 
§ 384, p. 147 
Cancer, § 168, p. 556 

Aggravation of infirmity, § 175 
Evidence, § 555(17), p. 728 
Causal connection, § 204, p. 666, n. 74 

Weight and sufficiency of evidence, § 656, 
p. 762 

Evidence, § 554, p. 663; S 555(11), p. 700 
Occupational diseases, exdusions, § 169, p. 574 
Radiation, overexposure to, § 169, p. 570, n. 36 
Referees, § 626, n. 76 

Candy vendor on train, fall, § 257(3), p. 801, n. 69 
Cane, employee^s fault in refusing to lay aside, evi¬ 
dence, § 860, p. 273, n. 11 

Canning company employee, picking cucumbers on 
another’s farm, § 33, p. 192, n. 9 
Canning foodstuffs, § 36, p. 207 
Canvassers, 

Outside employees, § 231, p. 708 
Sidewalk accidents, § 248, p. 875, n. 92 
Capabilities of employee, total incapacity, f 299, 
p. 1054 
Oapacities, 

Claimants, lump sum payments, grounds, § 343 
Employer acting in different capacities, liability, 
action against thlrd person, § 985, p. 469 
Performance of different kinds of work, total dis¬ 
ability, § 299, p. 1061 
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Oapacities—Gontiiiiied 

Performance of light work, total disabillty, § 299, 
p. 1064 

Proceedings for further review, objections, re- 
QUisites, § 797, p. 64 

Capacity to sue, third-person tort-feasors, pleadlngs, 
§ 1023, p. 574 
Capacity to work, 

Ability to get work, 

Partial disability, § 302, pp. 1079, 1086 
Percentage allowances, § 303, p. 1092 
Partial incapacity, § 302, p. 1080 
Permanent partial disability, § 304, p. 1099, 
n.98; § 305, p. 1102 

Schedule injuries, § 310, p. 1118, n. 66 
Temporary total disability, § 304, p. 1096 
Compensation, § 304, p. 1098 
Weight and suflficiency of evidence, § 570 
p. 780, n. 1 

Admlssion by employee, § 768, p. 1296, n. 15 
Eaming capacity, generally, post 
Hernia, evidence, § 655(13), p. 717, n. 63 
Schedule injuries, § 310, p. 1119 
Total disability, § 299, pp. 1057,1059 
Capriciousness, 

Aetion, findings, conflicting evidence, § 763(6), p. 
1210 

Board, review, presumptious, § 767, p. 1144 
Findings, conclusiveness, § 763(3), p. 1180 
Rejection of testimony, § 547(8), p. 606 
Oaptaln. Master of vessel, generally, post 
Gaption, 

Application to modify award, § 859, p. 251, n. 70 
Hearing, notice, $ 583 

Car wash, private Insurance, coverage of employees, 
§ 372, p. 92, n. 39 

Carbon monoxide poisoning, occupational diseases, 
§ 169, p. 660, n. 74 
Evidence, 8 566(18), p. 737, n. 95 
Carbon tetrachloride, 

Inhalatton of, accident, 8 169, p, 565, n. 7 
Poisoning, occupational disease, evidence, 8 655 
(18), p. 737, n. 96 

Carbonator, drug store, workshop, 8 36, p. 220 
Carcinoma, death, prlmary cause of, § 169, p, 675, n. 80 
Cardiae condition, death benefilts, § 321, p. 1150, n. 23 
Cards, working not havlng, independent contractor 
test, 8 04, p. 335 
Care, burden of industry, § 1 
Care and custody, 

Children, death benefits, waiver of alimony, 8 141 
(3), p. 403 

Illogitimate children, death benefits, f 141(2), 
p. 486, n. 38 

Care of employee's property, course of employment, 
8 221, p. 735 

Care of employers, actions, violatlon of lawful require- 
ments, 8 025 
Carelcssness, 

Bmployer, actions, 8 026, p. 380, n. 67 
Injury, 8 160 

Misc^uduct of employee, 8 258, p. 809; 8 259 
Negligence, generally, post 
Self-inflicted injury, 8 264 
Oaretakers, 

Abandoned tenement house, fire, 8 257(3), p. 893, 
n. 73 


Oaretakers—Continned 

Apartment houses, employee status, knowledge 
and consent of employer, § 65, p. 281, n. 85 
Country estate, 8 33, p. 195, n. 39 
Coverage, 8 36, p. 218 
Employee status, 8 106 
Groxmds, exemptlons, 8 32, p. 189 
Mutual benefit duties, 8 221, p. 731, n. 22 
Other work, 8 28, p. 181, n. 93 
Printing plants, cleaning out lead shavlngs, 8 36, 
p. 213 

Putting out flag, structural carpentry, 8 36, p. 215 
Schools, cutting grass, building malntenance, § 36, 
p. 205 

Scrubbing elevator shaft, workshop, 8 36> p. 219 
Carfare, employer paying for, 8 235, p. 839 
Cargo, 

Defined, 8 30 

Longsbore work, 8 36, p. 211 
Vessel awaiting, navigation, § 86, p. 310 
Carpenters, 

Building comerib, dassifleation, 8 36, p. 206 
Department store, delivery vehide repair shop, 
workshop dassification, 8 36, p. 221 
Employee status, 8 106 

Evidence, 8 650, p. 639, n. 31 
Erection of partition, dassifleation, 8 36, p. 206 
Pire, 8 257(3). p. 893, n. 73 

Motion picture theater repairs, coverage, 8 29, 
p. 187, nu 49 

Sweeping floor joists, household domestic Service, 
832 

Total incapadty, 8 299, p. 1061, n. 67 
Volunteer, chnrch member, 8 75, n. 85 
Wage computation, 8 294^ p. 1018, n. 3 
Carpet laying, upholstering, 8 36, p. 218 
Carriage. Transportation, generally, post 
Carriers, 

Contracts for relief from common law liability, 
constltutionality, 8 10, p. 87 
Employments induded, evidence, 8 548 
Entitl^ to contribution but not subrogation, pri¬ 
vate Insurance, 8 376, p. 114, n. 55 
Independent contractors, 8 106, p. 359 
Employment of, 8107, p. 364, n. 46 
Interstate commerce, exemptions, 8 26, p. 171 
Liability, action against thlrd person, § 985, 
p. 468, n. 27 

Motor carriers, generally, post 
Street railways, 

dassifleation, 8 36, p. 204 
Exemptions, 8 36, p. 221 
Transportation by employer, 8 235, p. 840 
Unauthorized to operate in foreign state, private 
Insurance, § 372, p. 88, n. 2 

Cars, miner’s permission to ride on, 8 261, p. 906, n. 7 
Case, review, § 730 

Cashier, grocery store, hazards of business, 8 28, 
p. 184 

Casing crews, members of, employee status, § 106 
Caster, wage computation, dual employment, 3 294, 
p. 1023, n. 38 

Casual, defiined, 8 09, p. 286 
Casual employment, 

See, also, Seasonal employment, generally, 
post 
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Casnal employment—Gontinued 

Abrogation of defenses, fellow servant*s negli* 
gence, § 942 

Appeals, defense asserted for first time, § 692 
Assnmption of risk, § 941, p. 407 
Award, conclusiveness, § 657, p. 992 
Bnrden of proof, § 518, p. 478 
Children, § 112, n. 95 
Ck)mmon-law defenses, § 939 
Compntation of compensation, § 292, p. 984 
Oontractor’s employees, prlncipal employer’s lia- 
bUity, § 109, p. 380 
Damage suit, § 920 

Defense, contributory negligence, § 940, p. 404 
Disability compensation, § 296, p. 1044 
Employees status, evidence, § 550, p. 634 
Exceptions, § 27, p. 175; § ^, p. 285 
Exclusions, trade or business, § 70, p. 291 
Pindings, S 629, p. 902, n. 17 

Suflaciency, § 631, p. 915, n. 72 
Handyman, generally, post 
Issue, § 504 

Number of employees, regularity, § 45 
Partial disability, § 303, p. 1089, n. 12 
Principal employer’s liabllity to, § 107, p. 364, n. 51 
Public employees, § 116, p. 403 
Questions of law and fact, § 606, p. 860; § 960 
Wage computation, § 294, p. 1019 
Gasual gifts, dependency test, contributions to support, 
§ 134, p. 456, n. 35 

Gasual presence of employee, out-of-state contracts, 
§ 24, p. 163 

Gasualty, injury, defined, § 154, p. 528 
Gataleptie condltion, evidence, § 555(11), p. 701 
Gataract, 

Eye injury, operation, § 316, p. 1139 
Pre-existing condition, § 178, n. 62 
Gatastropbe, traumatic disease, § 164 
Gatastropbe fund, payment of compensation from, 
§ 837, p. 148, n. 14 

Gatching rides, trip for employer, § 221, p. 735 
Gattle feeding, bandy man, manufacturing, $ 29, p. 187, 
n. 48 

Gattle in transit, tending, § 70, p. 293, n. 22 
Gausa sine qua non, mental disease, etc., evidence, 
§ 655(15) 

Gausal connection, § 168, p. 558; § ^5(15) 

Accident, evidence, § 555(1), p. 668; § 555(9), 
p. 689 

Accidental injury and disability, § 203, p, 661, 
n. 51 

Accidental sbootlng, § 228, p. 772 
Admissibility of evidence, review of agreemeiit or 
settlement, § 907, p. 331 

Aggravation of disease, etc., evidence, § 555(17), 
p. 725 

Arlsing outof employment, § 209, p. 680 
Between accident and injury, S157 
Blood vessels, obstructions, evidence, § 555(12), 
p. 706 

Burden of proof, 

Proceeding to review award, § 860, p. 257 
Review of agreement or settlement, § 907, 
p. 329 

Chain of causation, 

Death, § 204, p. 664 

Disability and Injury, $ 203, p. 660 


Oausal connection—Clontinued 

Chain of causation—CJontinued 

Employees’ fighting, § 226, p. 763, n. 52 
Medical or surglcal treatment aggravation in¬ 
jury, § 207 

Change of condition, review of compensation 
based on agreement or settlement, § p. 309 
Claimanfs testimony, § 555(2) 

Co-employees’ assaults, § 226, pp. 757-765 
Gonclusions of law, § 628 

Conclusiveness of award or judgment, § 853^ 
p. 200, n. 82; § 853, p. 208, n. 94 
Course of employment, § 208, p. 677 

Weight and sufficiency of evidence, § 556,. 
p. 743 

Death, § 204, p. 664 
Disability and injury, § 203, p. 660 
Disability compensation, 

Incapacity to work, § 297 
Weight and sufficiency of evidence, $ 569 
Disability from self-administered treatment, addi- 
tional compensation, § 854, p. 219, n. 66 
Discharge of employee, injury, § 229 
Disease, accident, § 164 

Disobedience of orders, weight and sufficiency of 
evidence, § 561 

Employee’s injury or death and employment, bur¬ 
den of proof, § 521, pp. 491-498 
Evidence, 

Proceeding to modify award, § 860, p. 262, 
n.55; § 860, p. 270 

Review of agreement or settlement, § 907,. 
pp. 334, 335 

Expert testimony, knowledge, § 555(5), p. 680 
Fact questions, § 866 
Pindings, § 628, p. 898 

Sufficiency, § 631, p. 924 

Poot injury, weight and sufficiency of evidence^ 
§ 570, p. 799, n. 55 
Purther disability, § 180 
Going to and from work, § 232, p. 810, n. 4 
Street accidents, § 234, p. 829 
Hearsay evidence, § 555(3) 

Heart condition, § 184, p. 620; § 555(12), p. 706 
Accidental injury, § 177 
Heat exhaustion, § 187, p. 643, n. 42 
Hernia, 

Accident, § 185, p. 631 
Medical testimony, § 555(13), p. 715 
Injury, 

Disease, f 163 
Evidence, § 555(1), p. 663 
Liabllity, successive insurers, § 373, p. 97 
Pre-existing remedy, § 172 
Tuberculosis, § 168, p. 550 
Intoxication, § 263 

Weight and sufficiency of evidence, § 563 
Jury questions, § 866, n. 96 
Latent physical conditions, § 172 
Loss of member, weight and sufficiency of evi¬ 
dence, § 571, p. 801 

Malpractice and injuries sustained in employment, 
subrogation of employer or insurer, § 1044 
Medical and hospital Services, notice, § 282, p. 954 
Medical correction expert testimony, certaintyt 
§ 555(5), p. 681 
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Oausal connection—Continued 

Medical or surglcal treatment aggravating injury, 
§ 20T 

Mental disorder subsequently arising, additional 
compensation, § 854, p. 219, n. 65 
Misconduct of employee, § 258 
Motor vehicle accidents, § 248, n. 877 
Occupational disease, § 169, p. 574 
Evidence, § 555(18), p. 733 
Mental conditions, § 169, p. 573 
Order based on lack of, modiflcation or review, 
§ 851, p. 195, n. 76 

Parties interested in issue, parties to proceeding 
to modify award, § 858, n. 60 
Percentage of disability, physician*s opinion, § 570, 
p. 780, n. 2 

Permanent total disability, previous physlcal im- 
pairment, § 300, n. 19 

Physician’s malpractice, employee’s rights against 
physician, § 1043, p. 625, n. 73 
Presumptions, proceeding to modify award, § 860, 
p. 250 

Prior injury, later incapacity, § 208, p. 1052 
Questions of law and fact, § 611, p. 872 
Negligence, § 960 
Referees, specialists, § 625 
Review by court, § 763(9), p. 1236 
Safety devices, weigbt and sufficiency of evidence, 
§ 565 

Salesman, 1231, p. 803 
Street and highway accidents, § 248 
Successive employers, recurrence of injury, § 46, 
p. 237 

Successive injuries, etc., evidence, § 555(16) 
Sufficiency of evidence, review of agreement or 
settiement, § 007, p. 333 
Suicide, § 205 

Suspension of employer-employee rclatlon, § 243, 
p. 859 

Third persons, assaults by, § 227, p. 765 
Time elapsed, conclusive statutory presumption, 
§ 800, p. 259 

Transportation of employee, S 235, p. 842, n. 81 
Tuberculosis, § 256, n. 28 

Unemployment, weigbt and sufl3icioncy of evidence, 
§ 508, p. 778 

Waiver of right to deny, | 853, p. 203, n. 56 
Weigbt and sufficiency of evidence, § 768, p, 1295, 
n. 13 

Oausal factor, exertion, § 182 
Oausality, circumstantia 1 evidence, § 555(4) 
Causaremota, conduct of employee, § 206 
Cause, 

Compensation agreement, setting aside for cause, 
8 410, p. 221 
Palla, § 190 

Ck)od cause, generally, post 

Indepondent intervening cause, generally, post 

Injury, 

Disability or death, admissibllity of evidence, 
§530 

Harm, § 157 

Medical opinlons, § 555(5), p. 673 
Precipitating causes, generally, post 
Probable cause, generally, post 
Proximate cause, generally, post 
Cause of acfdon. Rlgbt of action, generally, post 


Cause of deatb. Deatb, post 
Cause of disability. Disability, post 
Causes of injury, § 179; §§ 220-257, pp. 722-896 
Accident, § 179 

Appeal and review, § 763(9), p. 1236 
Defense asserted for first time, § 692 
Pindings, § 629, p. 903; § 631, p. 924 
Construction, § 636, p. 937 
Finality, § 637 
Notice, § 631, p. 929 
Instructions to jury, § 778, p. 1328 
Longshoremen’s and harbor workers’ compensa¬ 
tion act, condusiveness of findings, § 763(10), 
p. 1250 

Pre-existing infirmity, § 173 
Scope of acts, § 923 ’ 

Submission of issues to jury, sufficiency of evi¬ 
dence, § 777, p. 1316, n. 81 

Trial de novo, admissibility of evidence, § 768, 
p. 1289 

Weigbt and sufficiency of evidence, § 768, p. 1294 
Caution of employers, actions, violation of lawful re- 
quirements, § 925 

Cernent dust, instructions to jury, § 778, p. 1328, n. 98 
Cernent floor, mecbanie lying on, pneumonia, § 168, 
p. 558, n. 51 

Cernent pourers, independent contractors, § 106, p. 358 

Cernent worker, roads, § 36 

Cemeteries, 

Erecting monuments, classificatlon, § 36, p. 205 
Religious Corporation, business, § 35 
Cerebral concussion, permanent total disability, § 299, 
p. 1069, n. 1 
Cerebral hemorrhage, 

Blood vessels, injury to, § 184, p. 620 
Break in pbysical structure of body, § 184, p. 622 
Burden of proof, § 521, p. 499 
CJourse of employment, § 212, n. 87 
Deatb, frigbt, § 158, n. 89 
Exertion, § 184, p. 622 
Paralysis caused by, § 108, p. 557, n. 31 
Proximate cause, exertion, § 184, p. 621 
Unusual exertion doctrine, § 176, n. 43 
Cerebral hernia, schedule injurios, § 300, p. 1108, n. 61 
Cerebral spinal mengitis, § 168, p. 556 
Oertainty, 

Accident, time, § 555(6), n. 42 
Causation, § 555(1), p. 065 
Evidence, § 555(1), p. 664 
Evidence, § 547(1), p. 582 
Expert testimony, § 555(5), p. 681 
Pindings, § 631, p. 917 
Hernia, making out case, § 555(13), p. 714 
Occupational diseases, evidence, § 555(18), p. 735 
Proving caso, § 547(1), p. 583 
Review, presentation of grounds, § 706 
Certificates, 

Accident, admissibllity in evidence, § 531, pp. 525- 
528 

Cbildren, 

Age, § 112 

Employment, actions, § 930 
Exclusions, § 113, p. 394 

Commlssion, transcript on appeal, presumptions, 
§ 744 

Contractors, Insurance, § 110, p. 386 
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Oertlflcatea—Continued 
Deatlx, 

AdmlssibiUty, S 637. pp. 660, 661 
Causallty, prima facie case, § 556(1), p. 669 
Bmployment, misconduct of employer, minoi^s 
employment, § 334, p. 1208, n. 6 
Medlcal examiner, causal connectlon, prima lacie 
evidence, § 656, p. .764, n. 80 
Revlew, bond, § 676 

Transcript on appeal, contenta, § 741, p. 1107 
Certiflcation, 

Bili of exceptions, § 737 

Boards or commlsslons, copies of records, § 381, 
p. 132 

Oopy of award, § 836 

Judgment on award, § 846, p. 175 
Judgment to board, revlew by board, § 789, p. 36 
Physlclans, lurther treatment, § 282, p. 956 
Questlons, 

Scope of revlew, § 763, p. 1135 
Trial de novo, issues considered, § 766, p. 1262 
Record on appeal, § 742 
Revlew, transcript of evidence, § 739 
Oeitloran, § 672 

Aetion for compensadon, § 764, p. 1257 

Agreement or settlement, S 310, p. 344 

BIU of exceptions, § 737 

Bond, § 733 

Briefs on appeal, '§ .748 

Circuit court, § 721 

Cross asslgnment of errors, § 747, p. 1117 
Decislons reviewable, § 685 
Delay, § 727 

Discretion of court, g 672 
Briefs, § 748 
Petition, § 730, p. 1094 

Dlsmissal of, drafts for compensation, g 690, 
p. 1049 

Dlsmissal of appeal, employer’s motion, § 749, 
p. 1124 

Extension of time, § 725 
Pindings, scope of review, § 753, p. 1135 
Form of proceeding, § 763(1), p. 1176 
Informal Service of writ, § 729, p.. 1090 
Injured employee, party, g 716 
Judgments, g 671, p. 1022 
Entry, g 789, p. 34 
Jurlsdiction, § 678 
Lump sum payments, g 352 
New trial, objections, g 713 
Opening award, ete^ time of order, g 652, p. 972 
Order overruling demurrer, g 877, p. 293 
Pendency precludlng modlflcation or review of 
award, § 851, p. 193 
Petition for writ, § 730. p. 1094 
Prior to final decislon, g 723 
Proceedings for further revlew, post 
Quasblng writ, rehearlng, g 750 
Record, g 689 
Retum, § 739 
Reply, g 732 
Retum, g 731 

Review in nature of, g 765, p. 1259, n. 89 
Scope of review, g 751, p. 1128, n. 61 
Exclusion of evidence, g 752, p. 1133 
Flndings, etc., g 753, p. 135 
Stay of judgment, g 735 


Certiorari—Continued 

Stlpulations, retum of record, g 787 
Ten per cent damages on afflrmance as penaltj, 
g 848, p. 183, n. 69 
Thlrd-person tort-feasors, g 1036 
Time, running of, § 724, p. 1078 
Time for flling, g 722, p. 1074 
Transcript on appeal, g 741 
Vold proceedings of board, second claim, | TDO, 
p. 41 

Waiver of objections, g 726 
Cessation, 

Dependency, §g 146-148, pp. 51(^515 

Death benefits, maximum compensation, g 321, 

p. 1162 

Employer-employee relation, employer’s liabllity, 
g 63 

Work, hernia, 

Evidence, g 655(13), p. 717 
Prostration, § 555(13), p. 719 
Chaflng. g 191 

Chain of causation. Causal connection, ante 
Challenge to evidence, review by court, action for 
compensation, g 764, p. 1254, n. 41 
Ohallenging testimony, § 547(8), p. 604, n. 94 
Chambers, hearing, conference, g 587 
Ohance employment, casual employment, g 69, pl 288 
Ghancellor, findings, 

Commissiones Andings, g 763(3), p. 1182 
Llberal construction of statutes, g 20, p. 125, n. 51 
Chancery. Equlty, generally, post 
I Ghange of condition, 

Additional compensation, flndings, g 867, p. 281 
Adjustment or termlnatlon of compensation, § 850, 

p. 188 

Claimants, lump sum payments, grounds, g 343 
Conclusiveness of award or Judgment, g 853, 
p. 207 

Conclusiveness of decision as to change, § 892 
Conclusiveness of previous stlpulation of facts, 
g 897, p. 312 

Conclusiveness of prior order or decrec, § 874 
Contracts, 

Appeal and review, § 910, pp. 341-345 

Admissibility of evidence, g 907, p. 331 
Application, § 906 

Approval of original agreement, g 898, 
p. 313 

Burden of proof, § 007, pp, 320-331 
Certiorari, g 910, p. 344 
Conclusiveness of original claim or 
award, § 897 

Oonditions precedent, g 905 
Determinatiou, § 908, p. 337 
Evidence, g 907, pp. 329-335 

Further evidence, g 908, p. 337 
Fact questions, g 008, p. 339 
Flndings, g 008, p. 340 
Form of proceedings, g 903 
Hearing, g 908, pp. 335-340 
Instructions, g 908, p. 336, n. 59 
Issues determlned, § 908, p. 335 
Juiisdlction, § 902 
Laches, g 904, p. 326 
Notice as condition precedent» i 905 
Order entered, g 908, p* 337 
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Cbange of conditioD—Ck>ntinued 
C«ntracts—Oontinued 

Appeal and revlew—Contlnued 

Peremptory Instructlon, § 908, p. 336, 
n. 59 

Presninptions, § 907, pp. 329-331 
Behearing, § 909 

Reinstatement of agreement, § 911 
Rellef granted, § 908, p. 337 
Satlsfactlon or release effecting, § 899 
SufRciency of evidence, § 907, pp. 332-335 
Time for proceedlng, § 904, pp. ^2-327 
Trial, § 908, pp. 335-340 
Weight of evidence, § 907, pp. 332-335 
Modification or termination, §§ 896-912, 

pp. 308^346 

Decrease or termination of compensation, § 854, 
p. 223 

Dlsability, constitutionality of statutes, addition- 
al compensation, § 19, p. 82 
Earning capacity, modification of award, § 854, 
p. 226 

Evidence, 

Adniissibllity, § 860, p. 260 
Physician’s testimony, § SCO, p. 261, n. 53 
Sufficiency, § 860, p. 263, n. 62; § 860, p. 265 
Expected improvemont not realized, additional 
compensation, § 854, p. 220, n. 75 
Fact questiona, revicw of agreement or settle- 
inent, § 908, p. 330 

Impalrment of eamlng capacity, § 295, p. 1030 
Lump sum or coramutation agreemcnts, review 
of, § 898, p. 315 

Modification of agreements and settlements, 
§§ 896-912, pp. 308-^6 
Modification of award, 

Allegations, § 859, p. 253, n. 77 
Amount, § 873, p. 287 
Appeal, §§ 877-800, pp. 292-306 
Burden of proof, § 860, p. 256, n. 14 
Conformlty of award to fliidlngs and evl- 
dence, § 871 

Conformlty of order to petltlon or applica- 
tion, § 870 

Evidence, rcccption of, § 865 
Flndlngs, § 807, p. 280 
Grounds, § 854, p. 210 
Notlce of beari ng, § 863 
Rehcaring, § 875, pp. 290-292 
Rellef grantftd, $ 873, pp. 285-288 
Scope of Inqiilry, § 804 
Stay of proceedlngR, S 808 
Time of dlscovery of change as eflPecting re¬ 
llef granted, g 873, p. 286 

Necesslty of, modification or review, § 852, p. 197 
Oocupational disease as factor, jurbdfction to re¬ 
vicw agreement or settlcmeut, g 902 
Payment of compensation as condltion precedent 
to modification of award, g 857 
Permanent dlsability after temporary dlsability, 
additional compensation, g 854, p. 217 
Petition for review, dismissal before hearing, 
g 801 

Physical condltion, award, modification, g 649, 
p. 963 

Rehearing, grounds, g 061, p. I00i2; g 665 


Change of condition—Continued 

Reinstatement of compensation, gg 891-895, 
pp. 306-308 

Reopening award, grounds, g 651, p. 971 
Reopenlng proceedlng, time, g 856, p. 234, n. 9 
Res Judicata doctrine, application of, § 897, p. 313 
Retroactlve operation of statute, g 850, p. 191, 
n. 40 

Review of award, mistake, g 854, p. 230 
Several injuries to whlch attrlbutable, relief 
granted, § 873, p. 288 

Statutes authorizing review or modification as af- 
fecting res Judicata, § 853, p. 204 
Stipulatione as basia for award, g 896, p. 309 
Sufficiency of evidence, review of agreement or 
settlement, § 907, p. 332 
Supplemental award, hearing, § 862 
Time, evidence, § 860, p. 265, n. 69 
Change of venue, § 427, pp. 286, 287 

Appeal and review, § 682; § 763(9), p. 1226 
Stipulations, g 750 

Oauses of action of employees for compensable 
injury to employer paying compensation, 
§ 996, pp. 518-521 
Dismissal, contest of award, § 787 
Employee’s cause of action agalnst third person, 
clalm for compensation, requlsltes, g ^7 
Jurisdiction, § 677, p. 1029 

Parti al or entire cause of action of employee for 
compensable injury, § 096, pp. 516, 53 9 
Setting aside awards, § 679 
Third-person tort-feasors, name of state, g 1018 
Changes, 

Awards, medical and hospital treatment, g 285, 
p. 964 

Climate, medical treatment, § 269, p. 921 

Clothes. Clothing, post 

Death benefits, apportlonment, § 324, p. 1174 

Dlsability, partial dlsability, § 302, p. 1082, n. 76 

Earning capacity, post 

Employers, § 40 

Evidence, § 549, p. G26 

Last payment affecting time to apply for ad- 
justment or termination of compensa¬ 
tion, § 856, p. 244, n. 02 

Bmployment relations, governing law, § 23, p. 160 
Grade, wage computation, § 294, p. 1023 
Insurers, private Insurance, § 373, p. 96 
Jobs, partial incapacity, § 302, p. 1081, n. 72 
Labor conditlons, impairment of earning capacity, 
§ 295, p. 1030 

Law, remand, g 788, p. 27, n. 16 
Name of employer, Insurance, weight and suffi¬ 
ciency of evidence, § 575, n. 26 
Occupation, partial dlsability, g 302, p. 1078, 
n. 59 

Parties, § 432 
Review, g 718 

Persounel in boards oi* commissions, effect, g 380 
Pollcy, state funda, § 365 
Rates, private Insurance, g 371, p. 74 
Wages, modification of award, § 854, p. 225 
Changing testimony, g 591 

Channel irons, afilxlng, independent contractors, g 106, 
p. 301 

Character of accident, 

Evidence, § 556(1), pp. 663-669,- g 555(7) 
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Character of accident—Continned 
Bxtent of injury, § 670, p. 780 
Medical testimony, § 555(5), p. 672 
Character of claimant, 

Lump sum payments, grounds, § 343 
Testimony, § 598, p. 846 

Character of dependency, death beneflts, § 321, p. 1160 
Character of dlsahillty, § 296, p. 1036 
Judgment, § 644, p. 953 
Review by court, § 763(9), p. 1243 
Character of ftndings, § 628 
Character of injuries, 

Barning power, § 296, p. 1037 
Evidence, § 555(7) 

Findings, § 629, p. 906 

Justiflcation for award, burden of proof, § 523, 
p. 604 

Permanent disability, § 304, p. 1093 
Schedule injuries, other cases, § 307, p. 1110 
Setting aside award, pleadings, § 767, p. 1272 
Character of medical and hospital treatment, § 267 
Character of parties, trial de novo, attorney’s com- 
ments, § 775, p. 1308 

Character of physical harm, §§ 153-207, pp. 524r-671 
Charges. Rates and charges, generally, post 
Charitable institutions, 

Business, § 35 
Ezdusions, § 57 

Hospitals, Services to employee, employer*s lia- 
bility, § 275, p. 935, n. 37 

Municipal corporations, constitutionality of stat- 
utes, § 19, p. 87 

Non-mannal employment, § 36, p. 204 
Charity, 

Distinguished, § 8 

Income of employee, fact questions, § 866 
Charity of employer, resumption of work, § 296, 
p. 1043 
Oharters, 

City offlcials, § 115 

Policemen, public oiRcers, § 117, p. 413 
Oharwoman, sorority, exemptions, § 32 
OhaufiPeur, 

Oourse of employment, § 220, p. 723 
Drowning, § 257(3), p. 895, n. 78 
Ohecker, co-employees’ assaults, § 226, p. 760, n. 33 
Ghecking out, § 242 
Checks, 

Delivery, evidence to overcome presumption af- 
fecting limitations, § 860, p. 269, n. 97 
Pailure to cash, claiming greater compensation, 
§ 690, p. 1048 

Payment of compensation, 

Accord and satisfaction, § 833 
Time to apply for adjustment or termination 
of compensation, § 856, p. 244, n. 92 
Presumption of payment, § 860, p. 259, n. 34 
Oheesemakers, employee status, § 106 
Chemical actions, bums, § 191 
Chemical conjunctivitis, 

Burden of proof, § 621, p. 499 
Vision impairment, § 194 
Chemicals, 

Bxposure, successive Insurers, liability, $ 373, 
p. 105, n. 10 

Sdiool teaching, § 36, p. 208 
Chest injuries, evidence, § 554, p. 662 


Chicken house, 

Brectlon, trade or business, § 35 
Spraying, § 33, p. 196 

Children and minors, §§ 112-114, pp. 391-398 
Accidental shooting by, § 228, p. 773 
Actions, 

Against employer for a minor child of em- 
ployee, § 981 

By parent for injury to child, § 979 
Conunon law, § 112 

Blection to come under act, parent, § 126 
Election to take compensation, § 937 
Adoption of children, generally, ante 
Age, 

Actions, false statements, § 930 
Cessation of dependency, § 147 
Employee, minor’s employment, increased 
compensation, § 334, p. 1210 
Evidence, § 552, p. 655 

Minor employee*s action, misrepresentation, 
§ 945 

Appearances as next of friend, jurisdiction, § 425, 
p. 278 

Application for compensation, § 662, p. 1006 
Apportionment, 

Dependent parent, § 324, p. 1171, n. 57 
Payment of compensation, § 830 
Assent, § 113, p. 395 
Awards, § 643 

Conclusiveness, § 658, p. 996 
Benefilciaries, conclusiveness of award, § 658, 
p. 997 

Brother or sister, child of, death benelits, nieces- 
and nephews, § 145 
Burden of proof, dependency, § 520 
Oertiflcates, ante 

Cessation of compensation to, death, etc., § 147 
Cessation of dependency, § 147 
Child cai-e in course of business, § 70, p. 203, n. 22 
Child working for parent, § 112, p. 302 
Commutation of award, § 841 
Computation of compensation, yearly wage basis, 
§ 293, p. 1003 

Concurrent death beneflts, parents, § 142, p. 496 
Constitutionality of statutos, 

Increase of compensation, § 19, pp. 82, 85 
Presumed dependency, § 19, p. 75 
Contractor’s for extra compensation, § 110, p. 386, 
n. 48 

Contracts, post 

Oourse of employment, illegal employment, § 208, 
p. 674, n. 29 

Death beneflts, §§ 131, 141(1); § 141(2), pp. 481- 
488; § 142, pp. 495-505 
Adultery, § 141(2), p. 482 
Age, etc,, § 141(3), pp. 489-495 
Apportionment, § 324, p. 1171 
Apportionment between dependents, $ 324, 
p. 1170 

Brothers and sisters, § 143 

Crediting payments, $ 331, p. 1195 

Deduction of contributions to dependent,. 

§ 323, p. 1168 
Dependents, § 133 

Grandchildren and grandparents, | 144 
Illegal employment, § 321, p. 1158 
Living with parent, S 141(3), p. 489 
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Ohildren and minors—Oontimied 
Death benefits—Contlnued 

Maximum compensation, § 321, p. 1162; § 323, 
p. 1165 

Motor vehicle operation, § 130, m 13 
Katuralization, § 132 
Orphans, § 141(2), p. 489 
Prior rights, brothers and sisters, § 143 
Reduction of compensation, § 331, p. 1195 
Remarriage of widow, § 321, p. 1160 
Total dependency, § 327 
Death of beneflciary, guardian, § 146 
Deatb of minor employee, compensation aet ex- 
cluslve remedy, § 964, pp. 436, 437; § 966 
Death of stepchlld’s natural father, § 141(2), p. 484 
Deductions from award, § 330, p. 1190, n. 37 
Defined, death benefits, § 141(2), p. 482 
Dependency, 

Burden of proof, § 520 

Evidence, § 141(3), p. 493; § 552, pp. 653, 655 
Presumptions, § 134, p. 454; § 136 
Reservation of question, § 641 
Review, time for filing application, § 722, 
p. 1075, n. 58 

Disability benefits, employee^s death, § 149 
Disability compensation, dependents, § 296, p. 1(^1 
Eaming capacity, modification of award for ex- 
pected increase, § 854, p. 227 
Blection by employee to come under act, § 126 
Notice, § 123, p. 431 

Election to take compensation, actions, § 937 
Emancipation of minors, generally, post 
Bmployees, 

Aetion for injuries, 

Defense of fra\id, etc., § 045 
Election of remedies, § 949 
Assistance from, independent contractor test, 
§ 94, p. 336, n. 68 

Double compensation, weight and sufiiciency 
of evidence, $ 574, n. 9 
Evidence, § 550, p. 635 

Excess medical charges, deductions from com- 
ponsation, § 330, p. 1191, n. 49 
FiiKlings, 

Pinality, § 637, n. 30 
SufiUdency, § Oiil, p. 915, n. 65 
I.ump sum paymonts, conscut, § 338, n. 94; 
8 311 

Quostlons of law and fact, § 600, n. 46 
Daugerous employment, § 613 
Employcr, 

Clilldrcn of, acts for benefit of, § 224, n. 71 
LiablUties, § 40 

Number of omployees, § 42, n. 228 
Employor not electing to come under act, § 121, 
n. 95 

Employment of, mlsconduct of cmployer, § 334, 
pp. 1207-1212 

Excluslve jurlsdictlon, § 425, p. 271 
Exclusivenes.s of remedy, implicd election by par- 
ents, § 918, p. 358, n. 17 
Pindings, 

Collateral attack, § 637, n. 39 
Oonclusiveness, 5 657, p. 093 
Funeral expenses, 

Proceedings, § 282, p. 951, n. 92 
Statute of limitations, f 280 


Children and minors—Contlnued 
Grandchildren, generally, i)ost 
Grocery Stores, safety regulations, § 34 
Guardian ad litem, generally, post 
Hazardous employment, assent, § 112 
Home for, attendant, § 230, p. 783, n. 27 
Hospital Services, contract, § 277, p. 941, n. 91 
JUegal employment, post 
Illegitimate children, generally, post 
Independent contractors, § 114 
Labor law violations, excluslveness of remedy, 
§ 930 

Labor laws, hazardous employment, § 113, p. 396 
Lien against recovery from third party tort- 
feasor, § 1041, p. 618 
Limitations, tolling, § 442 
Lump sum payments, proceedings, § 346 
Medical Services, weight and sufiiciency of evi¬ 
dence, § 577, p. 824, n. 74 

Minor employee’s election to take compensation, 
actions, § 937 

Minor’s employment, increased compensation, 
§ 334, p. 1212 
Modification of award, 

Dependents, § 649, p. 963 
Statute of limitations, § 649, p. 966 
Mutual obligations of, constitutionallty of stat- 
utes, § 19, p. 86 
Nqgligence, post 
Next friend, generally, post 
Number of employees, regularity of empl 03 rment, 
§ 45, n. 97 

Parent entitled to apply for modification of award, 
§ 858 

Parenfs assistance from other children, depend¬ 
ency, § 142, p. 505 
Parties, § 428; § 429, pp. 290-292 
Joiuder as dependents, § 431 
Presumption of protectlon, § 429, p, 291, n. 84 
Payment of compensation on behalf of children, 
§ 829, p. 143, n. 68 

Payment of compensation to, § 829, pp. 142, 143 
Payments for support of, death benefits, § 140(3), 
p. 478, n. 49 

Penalty for employment, § 848, p. 183, n. 67 
Pensions, modification of award, rellef granted, 
§ 873, p. 285, n. 87 

Possible increase of wages, weight and sufiiciency 
of evidence, § 568, p, 775 
Posthumous children, generally, post 
Presumptions, § 19, p. 73 

Chlldren*s age, dependency, § 147 
Dependency, § 512 

Punch press helper, violatlon of rules, § 245, 
p. 868, n. 45 

Question of law and fact, 

Dependency, § 608, p. 864, n. 51 
Presumptions, § 608, p. 862, n. 31 
Rejection of act, time, § 031 
Remarriage of widow, constitutionallty of stat- 
utes, § 19, p. 83 

Reopening award, void award, § 651, p. 969 
Rescue of, § 257(2), n. 67 

Residences, employer ownlng, zone of employment, 
■ § 234, p. 826, n. 4 

Retroactive operation of statutes, § 21, p. 134, n. 12 
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Cbildren and minors—Gontlnned 
Reylew by court, 

mng daim, § 768(9), p. 1246, n. 94 
R^resentation, § 716 
Rigbt of appeal, $ 689, n. 96 
SaCegnards, constitutionality of statutes, § 19, 
p. 77, n. 43 

Special fond for reopened cases or stale claims, 
toUing of Umitatlons by Infancy, § 837, p, 162 
Step-brother, dependency, evldence, § 552, p. 648 
Stepchildren, 

3>eatb beneflts, § 141(2), p. 483 
Disability comi>ensation, dependents, § 296, 
p. 1041 

Step-slster, dependency, eyidence, § 652, p. 648 
Teacher observing, § 234, p. 833, il 33 
Tbird-perscm tort-feasor, 

Parties, {1015, p. 558, n. 33 
Statute of Umitatlons, § 1014, p. 557 
Cnme for review of agreexnent or settlement, § 904, 
p. 326 

Unaccrued compensation, deatb of dnployee, § 150, 
n. 62 

Volunteer firemen rescuing own family, § 117, 
p. 418, n. 44 

Wage computation, possible wage increase^ § 294, 
p. 1024 

Weight and sufficlency of evldence, partners, § 768, 
p. 1294, n. 10 

Widows, remarriage, §§ 147,148 
Chljnney polnters, Independent contractors, § 106, 
p. 358 

Oblpper, wUlfnl negligence, gasollne^ § 259, n. 32 
Cblropractors, 

Malpractlce, employee as trustee, { 1044, n. 99 
Rlght to Services of, { 269, p. 920 
Oblorlne gas, 

Bxposure to, acddent, J 169, p. 665, n. 7 
Inbalation of, occupatlonal diseases, § 169, p. 570, 
n. 29 

Oboice by employee, safety devloes use, welgbt and 
sufiSciency of evldence, § 565 
Oboice of employee, 

Tranportatlon by employee, § 236 
Transportation by employer, S 235, p. 844 
Oboice of way, 

Golng to and from meals, § 240, p. 855, n. 81 
Going to and from work, $ 232, p. 812; § 238 
p. 851 

Outslde employees, § 231, p. 799 
Oboice of workman, quarters or meals fumisbed by 
employer, injury before or after working bours, 
§ 230, p. 782 

Obrlstmas party, employer’s premlses, $ 221, p. 741 
Obronlc ailments, 

Accident, § 173 
Oold, exposure to, § 188 
Deatb beneflts, § 321, p. 1159 
Review by court, course of employment, f 763(9), 
p. 1235 

Susceptibility to injury, § 173 
Oburcb building, erection of, trade or business, $ 85, 
n. 7 

Oburcb coiporations, conducting business, § 57 
Oburcb cKies, computation of cmnpensation, wage ba¬ 
sis, § 294, p. 1009 

Qbnicb znember, vobmteer, caipenter, $ 75, n. 85 


Ohurcbes, business, $ 85 
Oigarettes, 

liigbting, course of employment, § 220, p. 729 
Tobacco, generally, post 
Oigars. Tobacco, generally, post 
Oinder block manufacturing company, direct purcbase 
of materials, pecuniary gain, § 35 
Circuit courts, 

Awards, entry, § 638 
Certiorari, § 721 
Jurisdiction, § 677, p. 1027 
Review, § 669, p. 1019 

Unpaid installments, jurisdiction, § 140, n. 53 
Oircular saw, bigb scbool manual training room, safe¬ 
ty regulations, § 34 

Oirculars, distribution on foot, motor vebicle opera- 
tion by inspector, § 36, p. 207 
(brcumstances. Facts and circumstances, generally, 
post 

GLrcumstantial evldence. 

Accident, etc., § 555(4) 

Admissibility, § 525, p. 512; $ 533 
Aggravation of disease, etc., § 655(17), p. 726 
Causal connection, § 556, p. 741 
Dependency, § 552, p. 646 
Election to come under act, notice, § 551, n. 51 
Hearings, flndings, § 587 

Instructions to jury, requests, § 778, p. 1325, n. 67 
Occupational diseases, § 555(18), p. 735 
Proof of total incapacity by admissibility, § 543 
Review by court, inferences, § 763(5), p. 1206 
Setting aside award, fraud, § 662, p. 074, n. 13 
Sufflciency, § 547(5), p. 695 
Oitation. Process, generally, post 
Oitles, 

See, also, Municipal corporations, generally, 
post 

Obarters, 

Conflict of laws, § 22, p. 148 
Variance witb statute, § 289 
Courts, appeals, jurisdiction, § 677, p. 1028 
Employees, 

Discharge, injury, § 229 
Election to come under act, § 128, n. 75 
Employers, § 56, p. 258 
Firemen, coverage, § 117, p. 416 
Hearing, place, § 584 

Independent contractor, employed by, employees 
of, § 118 

License investigator, sidewalk accident, { 248, 
p. 874, n. 79 

Managers, exclusions, § 116, n. 72 
Offlcials, cbarters, § 115 

Park employees, outside employees, § 231, p. 798 
Premises, 

Bridges, § 231, p. 792 
Employer, § 231, p. 786, n. 45 
Residence, appeals, venue, § 682 
Scbool units, employers, § 56, p. 255 
Sewer construction, trade, § 35 
Special employer, § 47, p. 248, n. 54 
Street employees, frostbite, S 254, n. 18 
Oitizens, deatb beneflts, § 132 
Oitizensbip, 

Qoverning law, § 22, p. 147 
Treaty provisions, § 18 

OivU defense workers, exclusions, } 117, p. 408 
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Oivil employees of United States, applicabillty oi stat¬ 
ute, §27, p. 175, n. 51 
Oivil Service, 

Finding, conclusiveness, § 658, p. 997 
Firemen, coverage, § 117, p. 415 
Beferees, § 625 
State employees, § IIC, p. 403 
Oivilian conservation corps, enrollee in, coverage, 
§ 116, p. 406, n. 78 
Olaim adjusters, 

Electric light and power line construction, etc., 
§ 36, p. 208 

Employee status, § 106 

Filing claim, weight and suO^ciency of evidencc, 
§ 577, p. 824, n. 74 
Outside employees, § 231, p. 798 
Railway operation, § 36, p. 213 
Claimants, 

Api)earance, ante 

Conditlon of claimant, generally, post 
Estimates, eztent of disability, § 570, p. 702, n. 39 
Examinations, post 

Physician, testimony of, § 547(10), p. 614, n. 70 
Proceedings for further review, 

Notice of appeal, Service upon, § 709, p. 61 
RIghts, § 796 
Glaims, §§ 458-^83 

Abandonment, § 387; § 458, p. 349 

Failure to apply for hearing, elfect, § 380, 
p. 158 

Suit in federal court, § 399 
Acceptance of wages, effect, § 390 
Aetion agalnst third person, necessity, § 984 
Admissiblllty of evidence, filing time, § 768, p. 1291 
Advanced payment, § 423 
Agalnst whom made or filed, § 461, p. 354 
Agent of employer, Service on or filing witli, § 460 
Agreement for compensation as, § 461, p. 365 
Agreement of substitute for claim, § 458, p. 349 
Agreement to claim under foreign law, § 399 
Amendments, defects, § 466 
AsRignment, ante 
Attachment, prohibltion, § 388 
Attorney*s fees, § 822 

Barred by limitntions, jurlsdiction, dctcrmiuatioii, 
§ 425, pp. 272.273 
BUink forms, § 461, pp. 354,355 
Boards or cominlssions, rulos governing, powers, 
§ 385, p. 149 

Bringing of action, making or filing, effect, § 4G1, 
p. 355 

City, claim against, § 401, p. 355 
Claim withln act, action by employee, § 918, p. 359 
Oommittee of incompetent dependent, autbority to 
ille, § 450 

Compromise, evidence, admlssibility, § 541 
Contents, § 463 

Contractor and subcontractor, claim against, § 461, 
p. 355 

Courte, Jurlsdiction, § 426, pp. 283-285 
Deallngs between employee and one employer, 
claim against independent employer, § 400 
Death benefits, 

Limitations, § 436, p. 305 
Transfer, § 387 
Waiver. § 133 

Ueceased employee and depeudents, § 404 


Claims—Oontinued 

Decedentes estates, enforcement of award, § 838 
Defects, § 465 

Amendments, § 466 

Defined, waiver of rigbt of action, § 986, p. 396 
Dependent, Ignorance, § 479, p. 401 
Different injuries, § 458, p. 350 
Different or distinet claims or claimants, § 464 
Disebarged employees, private Insurance, § 371, 
p. 74, n. 19 

Dismissal of claim, § 468(6) 

Grounds, § 422, p. 265 
Distinet injuries, § 464 
Divorce, awarding interest in, § 387 
Duration of estoppel, § 483, p. 412 
Eleetlon by employee, failure of employer to make 
payments to fund, § 474 

Eleetlon of remedies, effect of making, § 990, 
pp. 498-500 

Emergencies, advanced payments, § 423 
Employer, 

Filing, § 459 

Service on or filing with, § 460 
Exclusive jurlsdiction, § 425, pp. 270, 271 
Excuses for delay in filing, §§ 469-482 
Exemption, attachment or levy, § 822 
Expression of intention to file, effect, f 461, p. 355 
Extension of time, 

Boards or commissions, powers, § 482 
Filing, § 469 

Return to work, § 477 

Report of accident, failure of employer to file, 
§ 475 

Failure of employer to comply witb act, effect, 
§ 474 

Failure to comply with limitations as barring com¬ 
pensation, § 468(3) 

Failure to institute proceedings within required 
time as law, § 436, p. 298 
Failure to prosecute dismissal, § 422, p. 265 
Ffederal or state oflBcer, § 458, p. 350 
Filing, 

Admlssibility of evidence, time, § 768, p. 1291 
Boards or commissions, rules, § 385, p. 149 
Delay, post 

Employer without Insurance, eleetlon of rem¬ 
edies, § 936, p. 397 

Instructions to jury, time, § 778, p. 1831 
Review by court, § 763(9), p. 1245 

Action for compensation, § 764, p. 1257 
LongBhoremcn*s and harbor workers’ com¬ 
pensation act, § 763(10), p. 1251 
Submlssion of issues to jury, suflacieiicy of 
evidence, § 777, p. 1317, n. 81 
Time for making or filing, generally, post, this 
subhead 

Waiver of right of action, pleadings, f 949 
Weight and sufficiency of evidence, time, 
§ 577, pp. 817-824; § 768, p. 1298 
Findings, sufflciency, § 631, p. 917 
Foremen, delivery to labor foreman, § 460, p. 351, 
n. 60 

Form and suCBciency, |§ 461-466 
Waiver, § 483, p. 408 
Gamisbment, prohibltion, § 388 
Illegitimate children, mother of, § 459, p. 351, n. 50 
Incapacity, toUing limitation, § 470 
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Cflaims—Contimied 

Incompetency, toUiag limitatioii, $ ^70 
Independent contractors, § 107, p. 370 
Industrial commission, Service on or dling with, 
§ 460 

Infant employee, § 459 
Instltution of proceedings, § 414 
Irregularities, § 465 

Jurisdiction, dismissal for lack of, § 422, p. 265 
Jiirisdiction of courts, § 426, pp. 283-285 
Language, § 461, pp. 352, 353 
Levy, prohibltion, § 388 

Llabillty, payments witbout regard to liability 
under act, § 483, p. 413 
limltatious, 

Agreement as to jurisdiction of commission 
or court, defense, waiver, effect, § 483, 
p. 412 

Agreement for payment of compensation, toll- 
ing, § 478, pp. 392-401 
Amendment of statutes, § 468(5) 

Amendment to barred claim, § 469, p. 383 
Application of requirement to particular 
claim, § 468(9), pp. 377-381 
Death beneflts, § 436, p. 305 
Deatb clalms, § 468(9), pp. 378, 379 
Employer’s notice or knowledge of injury, 
effect, § 473 

railure of employer to comply witb act, ef¬ 
fect, § 474 

railure to comply with act as barring com¬ 
pensation, § 468(3) 

Fraud of employer, tolling, § 472 
Incapacity, tolling, § 470 
Incompetency, tolling, § 470 
Insurance carrier or employer, failure to per- 
form statutory duty, effect, § 483, p. 414 
Knowledge, payments made by stranger, es- 
toppel to assert, § 483, p. 413 
Medical and hospital Services, rendition, ef¬ 
fect, § 478, pp. 397-399 
Minor claimants, § 469 
Minor dependents, § 471 
Minor employees, § 471 
Minority of claimants, § 471 
Occupational diseases, § 468(9), pp. 370-381 
Operation and effect of statutory limitatlon 
in general, § 468(2) 

Payment of compensation, tolling, § 478, 
pp. 392-401 
Presumption, § 515 
Repeal of statutes, effect, § 468(5) 

Report of accident, failure of employer to file, 
effect, § 475 

Representations of employer or insurer, toll¬ 
ing, § 472 

Tender of compensation, § 478, p. 401 
To whom and against whom bar available, 
§ 468(4) 

Tolling of statute, §§ 469-482 
Voluntary payments made without reference 
to act, § 478, pp. 400,401 
Wages, payment of regular wages, tolling, 
§ 478, pp. 395-397 

Waiver and estoppel, § 483, pp. 408-415 
War, tolling, § 481 

When time begins to run, § 468(8), pp. 370-377 


Claims—Oontinued 

limltations—Oontinued 

Withdrawal or dismissal of claim, $ 468(6) 
Loan to claimant, § 423 
Mail, Service by, § 467 
Minority of claimants, § 471 
Mistake in payment, private insurer’s liability, 
effect, § 376, p. 121 
Mode or manner of Service, § 467 
Mother of illegltimate children, § 459, p. 351, n, 50 
Necessity for maklng or filing, § 458, p. 348 
Nonresldent claimant, § 480 
Notice of accident or injury to employer, effect, 
§ 461, p. 356 

Notice of insurer, failure of employer to give, ef¬ 
fect, § 476 
Objections, 

Failure to file in time, pleading, § 500 
Waiver, § 483, p. 414 

Occupational diseases, time for making or filing, 
§ 169, p. 581; § 468(8), p. 375 
Offer to compromise, evidence, admissibllity, § 541 
Operation and effect of statutory limitation in 
general, § 468(2) 

Option of employee, § 392 

Option to make claim or maintain action for dam- 
ages, § 969 

Payments after time for filing claim, § 483, p. 413 
Payments voluntarily made, § 458, p. 350 
Persons entitled to make or file claim, § 459 
Preferences and priorities, post 
Prior injuries, failure to disclose, § 380, p. 158 
Private Insurance, post 

Proceedings for fuiiJier review, presumption, § 805 
Proceedings to secure compensation, generally, 
post 

Provisional allowance, § 423 
Questions of law and fact, § 620, p. 882 
Ratification of unauthorized claim, § 459 
Report of accident, failure of employer to file, 
effect, § 475 

Report of accident or injury to employer, effect, 
§ 461, p. 356 

Retum to work, extension of time for filing, § 477 
Review, 

Oonsidering questlon for first time, § 696 
Filing, ante, this subhead 
Service, mode or manner, § 407 
Service on filing, § 460 

Setting aside award, pleadings, § 767, p. 1271 
Settlement and release, evidence of election of 
remedies, § 990, p. 498 

Statutory requirements, ignorance, § 479, p. 402 
Sufficiency, §§ 461-466 

Form, waiver, § 483, p. 408 
Summons, issuance and exeeution, effect, $ 461, 
p. 356 

Technicalities, Involuntary dismissal on, § 422, 
p. 265 

Third-person tort-feasors, admissibllity of evi¬ 
dence, § 1029 

Third persons, actions by employees against, post 
Time for making or filing, §§ 468(l)-468(9); § 763 
(9), p. 1246 

Acknowledgment of liability, waiver, § 483, 
p. 412 

Against special fund, § 837, p. 150, n. 20 


1310 



WORKMEN’S COMPENSATION 


Olaims—Continued 

Time for making or flling—Continued 

Agreements for payment of compensation, ef- 
fect, § 478, pp. 392-401 
Amendment of statute, effect, § 468(5) 
Application of limitations, § 468(4) 

Application of requirement to particular 
claims, § 468(9), pp. 377-381 
Burden of proof, § 524 

Cause of action, arising on occupational dis- 
eascs, § 468(8), p. 375 
City, claim against, § 468(9), p. 378 
Contingent claims, § 468(9), p. 377 
Date of accident, running of time from, § 468 
(8), p. 370 

Date of death, running of time from, § 468(8), 
p. 374 

Date of injury, time running from, § 468(8), 
p. 370 

Death claims, § 468(9), pp. 378,379 
Delay, excuses, §§ 469-482 
Disablement or disability, occupational dis- 
eases, § 468(8), p. 375 
Dismissal of claim, § 468(6) 

Distinet injuries, § 468(9), p. 378 
Employer’s notice or knowledge of injury, 
effect, § 473 
Exceptions, §§ 469-482 
Excuse, burden of proof, § 524 
Excusos for delay, §§ 460-482 

Knowle<lge and intent, § 478, p. 401 
Extension of time, § 468(5) 

Boards or commissions, § 482 
Failure to comply with act as barring com¬ 
pensation, § 468(3) 

Good cause for delay, § 479, pp. 402-404 
Hospital Services, rendition, 

Suspension, § 478, pp. 397-399 
Waiver or estoppel, ^ 483, p. 413 
Ignorance of employee, offect, § 479, pp. 401- 
404 

Daclies, § 468(1) 

Last payment, running of time from, § 468(8), 
p. 374 

Latent injuries involvcd, § 468(8), p. 373 
Manifestation of symptom or disease, § 468(8), 
p. 376 

Medlcal Services, rendition, 

Suspension, § 478, pp. 397-309 
Waiver, S 483, p. 413 
Minor dopendents, § 471 
Minor omployeea, § 471 
Minority of clalmant, § 471 
Nonresidence of clalmant, effect, § 480 
Notice of Insurance, failure of employer to 
give, § 470 

Objoction, failure to raisc, waiver, § 483, 
p. 414 

Objoction by Insurance carrier, § 490 
Occupational disease, § 468(9), pp. 370-381 
Whon time lK>gins to run, § 468(8), 
pp. 375-377 

Operation and effcnrt of statutory limitation 
in general, § 468(2), pp. 302-365 
Payment of compensation, 

Effect, § 478, pp. 392-401 
Waiver and estoppel, § 483, p. 412 


Claims—Continued 

Time for making or filing—Continued 
Period for, § 468(7) 

Pleadings, presumptions, § 767, p. 1278, n. 76 
Presumptions, § 515 

Promise after lapse of statutory period, § 483, 
p. 412 

Provlsion, time for review of agreement or 
award for compensation in instalments, 
§ 468(2), p. 365 

Reasonable cause or excuse, ignorance of em¬ 
ployee, § 479, pp. 402-404 
Recovery limited to incapacity developing^ 
within specified time, § 468(2), p. 365 
Recovery of premiums from state fund, § 368 
Refusal of payment, running of time from, 
§ 468(8), p. 374 
Remand, excuse, § 788, p. 30 
Repeal of statute, effect, § 468(5) 

Return to work, extension, § 477 
Silicosis, last injurious exposure, § 468(8), 
p. 377 

Surgical Services, rendition, 

Suspension, § 478, pp. 397--399 
Waiver or estoppel, § 483, p. 413 
Third-person tort-feasors, statute of limita¬ 
tions, § 1014, p. 553 

To whom and against whom bar available, 
§ 468(4) 

Tolling of statute of limitations, §§ 469-482' 
Trial de novo, admissibility of evidence, § 768, 
p. 1291 

Waiver and estoppel, § 483, pp. 408-415 
Board or commisslon, § 482 
When time begins to nin, § 408(8), pp. 370- 
377 

Withdrawal of claim, § 468(6) 

Time of amendment, § 466 

Tolling of statute of limitations, §§ 469-482 

Transfer, § 387 

Trial de novo, 

Evidence, § 774, p. 1304 
Limitation, § 766, p. 1265 
Waiver and estoppel, § 483, pp. 408-415 

Claim against employer, weight and suflSi- 
ciency of evidence, § 577, p. 817 
Death bencflts, §§ 133, 135 
Right to, §§ 389-401 
Time for filing, § 482 

Weight and sufficiency of evidence, time for 
filing, § 768, p. 1298 
What constltutes claim, §§ 461-466 
Withdrawal, § 468(6) 

Wrlting, necessity, § 462 

Claims for justice, boards or commissions, authority, 
§ 382 

Claims of error, proceedings for further roview, con- 
sidered and overruled, presumptlon, § 805 
Clarity, findings, | 631, p. 917 

Class suit, third-party tort-feasor*s liability, lien 
against recovery, § 1041, p. 618, n. 6 
Classes, death beneflts, children, § 141(2), p, 481 
Classes of dependency, 

Death beneflts, $ 135 
Presumptions, § 136 
Classes of persons, workmen, § 68 
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Qlasstflcation, § 2 

Benefidaries, l^;i8lature, $ 17 
Olerical workers, S 28, p. 188, n. 20 
Disability, 

Facts, § 296, p. 1037 

Preponderance of evidence, § 570, p. 780, n. 95 
Employees, 

Gomxmtatioxi of oompensation, similar em¬ 
ployees’ eamings basis, § 293, p. 1001 
Wage basis, weigbt and sufflclency of evi¬ 
dence, § 668, p. 774 

Wage compiitation, change, § 294, p. 1024 
Bmployers, constitutionality of statutes, § 19, 
p. 83 

Bznployment, § 27, p. 175 

Questions of law and fact, § 613 
Insurance, § 353(1) 

Partial incapacily, § 302, p. 1078, n. 60 
Particular work, private insurance, § 371, p. 76 
Persons, §§ 68-119, pp. 285-423 
Beclassification, generally, post 
State funds, § ^9 
Cleaner, employee status, § 106 
Oleaning and washing Windows, classification, § 36, 

p. 206 

Oleaning establisbments, worksbop classification, § 36, 

p. 221 

Oleaning teetb with toothpick, course of employment, 
§ 220, p. 723 

Oleaning work on vessels, maritime employment, § 86, 
p. 307, n. 73 

Olear and convincing evidence, 

Accident, § 655(1), p. 663 

Oausal connectlon, § 555(1), p. 663; § 556, p. 740, 
n. 2 

Earning capacity, § 568, p. 776 
Hearsay evidence, f 547(12) 

Insurance coverage, $ 768, p. 1294, n. 10 
MaUngering, § 666(9), p, 088, n. 75; § 667 
Mental disease, etc., § 555(15) 

Notice of accident rights, pr^udice, § 576, p. 815, 
n. 38 

Occupational dlseases, total permanent disability, 
§ 555(18), p. 735 

Preponderance of evidence, $ 64(2), p. 586 

Pindings, review, § 763(4), p. 1201, n. 75; 
§ 763(7), p. 1214, n. 32 

Question of law, risk of operation, § 610, p. 869 
Time of accident, § 555(6), n. 42 
Olearing land, summer resort business, § 33, p. 196 
Olerical employees, number of employees, § 43, n. 51 
Olerical errors, 

Award, correctlon, § 649, p. 962 

Lump sum payments, special verdlct, § 350 

Omitted flnding, § 627, p. 897 

Rehearing, § 660, p. 998 

Transfer of controversy to court, correction by 
board, § 734 
Olerical work, 

Employments indnded, evidence, § 548 
Total disability, { 299, p. 1064, n. 69 
Olerical workers, 

Coverage, § 28, p. 183 

Elevators and escalators, § 27, p. 177, n. 69 
Ctterk, lifting typewriter, § 257(3), p. 891, n. 69 
Clerks of court, 

Appeals, ftllng petltlon, { 722, p. 1075 


Olerks of court—Oontinued 

Award, filing, § 638, p. 945, n. 55 
Bxtraterritorial application of law, injury re- 
ports, § 23, p. 153 

Payment of compensation to, § 829, p. 141 
Review, 

Bond, § 676 

Service of notice, § 729, p. 1088 
Setting aside award, pleadings, § 767, p. 1269 
Client, bearsay evidence, admissibility to Show, § 627, 
p. 519 

Climate, medical treatment, change, § 269, p. 921 
Climbing fenee, going to and from work, custom, § 239, 
p. 853, n. 57 

Climbing on roof, lunch period, § 243, p. 862, n. 29 
Olinical opinion, temporary disability, § 304, p. 1095, 
n. 59 

Clinics, Services, actions, § 281 
Closing, trial de novo, parties* rights, § 773 
Olosing daim, appeal, running of time, § 724, p. 1081 
Closing of blood vessel, evidence, oedusion, § 555(12), 
p. 711 
Clothing, 

Changing clothes, § 220, p. 724 

Employee drlving horne, § 222, p. 746, n. 28 
Scope of acts, entering mine, § 923, n. 19 
Woricing hours, injury before, § 230, p. 780 
Death benedts, deductions from contributions to 
dependents, § 323, p. 1169 
Dependency, parents, § 142, p. 502 
Dependency test, contributions to support, $ 134, 
p. 456 

Drying, employe6’s benefit, § 222, p. 743, n. 5 
Fumished by employer, wage computations, § 294, 
p. 1013 

Pressing own dothes, thumb injury, § 220, p. 723, 
n. 33 

Clubs. Country dubs, generally, post 
Coal, 

Blasting, mining, § 36, p, 212 
Handling, wage computation, J 294, p. 1018, n. 3 
Hauling, classification, $ 36, p. 207 
Mines, contractor for the removal of rock from, 
employee status, § 106 
Shoveling, frostbite, § 254, n. 18 
Storage, § 36, p. 215 
Codes, 

Judgments and decrees, proceedings for further 
review, § 793 

Proceedings for further review, partidpation in 
trial under, 5 796 
Co-employees, 

Accident, design, § 155 
Accidental shooting by, § 228, p. 774 
Acts for benefit of, § 223, n. 67 
Arguments, accidental shooting of another em¬ 
ployee, § 228, p. 772, n. 24 
Assaults by, § 226, W). 757-765 
Burden of proof, § 521, p. 497 
Causal connection, weight and sulficiency of 
evidence, § 556, p, 749 
Eye injury, f 194 

Question of fact, course of employment, § 611, 
p. 870, ZL 13 

Quitting employee, § 229 
Assistance^ partial disability, $ 302, pi, 1084 
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Co-employees—Oontinued 

Ck>mputatioii of compensation, earnings basis, 
§ 293, p. 1002 

Deposition of, § 580, p. 828 
Disobedience by, § 245, p. 870 
Emergency, saving from danger, § 257(2) 

Eye injury, assault, § 194 
Fault on part of, § 10, p. 57 

Helping start car, injury after working bonrs, 
§ 230, p. 781 

Injury, willful acts, § 161 
Injury whilo transporting, § 236 
Intoxication, § 263 

Joint control of truck, weigbt and sufficiency of 
evidence, § 578, p. 826 
Misconduct of employees, § 336 

Arising out of employment, § 209, p. 685, n. 84 
Negligence, § 10, p. 59 

Abrogation of defenses, § 942 

Aetion against third person, § 084 

Aetion by parent for injury to ebild, § 979 

Aetions, pleadlngs, § 950 

Assaults, § 226, p. 761 

Defenses, § 5, p. 45 

Tbird person action for death against 
cmployer, § 973 

Instnietions to jury, appeals, § 963 
Parking lot, § 234, p. 834, n. 35 
Pleadings, insurance, § 954 
Presumption of employer’s negligence, § 944, 
p. 414, n. 13 

Kisks inberent in employment, § 941, p. 406, 
n. 13 

Tbird-person tort-feasors, 

Burden of proof, § 1028, p. 587 
Defenses, § 1024, p. 580 
Instruetions to j’ury, § 1031 
Questions of fact, § 1032 

Notiee of injury, welght and suffieieney of evi¬ 
dence, S 576, p. 813 

Perfonning acts for, causal connectlon, § 556, 
p. 746 

Push by, faJl, § 257(1), n. 37 

Rescue of, violation of rules, § 246, p. 869 

Sale of milk to, mutual benefit, § 221, p. .731, n. 23 

Sportive acts, § 225, p. 753 

State of contract, negligence, § 24, p. 166 

Stiff neck, attempting to cure, § 257(3), p. 896 

Tbird persons, aetions by employee against, post 

Transportation by, § 237 

Truck owned by co-employee, repair of, § 221, 
p. 735, n. 51 

Visitingwith,§222,p.746 

Wages of co-employee, computation of compensa- 
tion, employee*s use of own equipment, f 294, 
p. 1009 

Warnings by, j 245, p. 870 
Willful acts, aetions, § 926, p. 380 
Co-employers, 

Award, $ 642 

Earnings received from, death 1)enefits, contribu- 
tions to dependent, $ 323, p. 1170 
Joint liabiUty, $ 46, p. 235 
Coercion, 

Acceptance of compensation, bar of action for 
damages, $ 936, p. 393, n, 73 


Coercion—Oontinued 
Award, 

Longshoremen’s compensation act, i 655, 
p. 986 

Opening, § 651 
Setting aside, § 651, p. 969 
Olaimanfs physidans, welght and sufficiency of 
evidence, § 578, p. 827 
Contracts, post 

Employee’s rejection of act induced by, § 125, p. 
437 

Independent contractor, test, § 91, p. 320 
Ck>extensive coverage, private insurance policies, in- 
tent, § 372, p. 88, n. 1 
Coffee-break, 

Off premises, § 220, p. 725 
Questions of fact, retuming, § 611, p. 873, n. 46 
OofTee plantatiLon, laborers, ezemptions, $ 33, p. 196 
Cogent circumstances, expert opinion, § 555(5), p. 678, 
n. 6 

Gohabitation, 

Death benefits, living together, § 140(3), p. 473 
Evidence, § 552, p. 658 

Illicit cohabitation and relationship, generally, 
post 

Goincidental injury, arising out of employment, § 209, 
p. 689 
Gold, 

Evidence, exposure, § 555(10), p. 695 
Ezposure, causal connectlon, welght and suffii 
ciency of evidence^ § 167, p. 549; § 188; § 566, 
p. 752 

Protection from, § 220, p. 726 
Collateral attack, 

Award, § 659 

Suit to mature award, § 842, p. 170 
Award approving settlement, § 410, p. 221 
Gompensation agreements, § 412, p. 229 
Findings, § 637 

Judgment on award, § 846, p. 177 
Jurisdlction, objection in subsequent proceeding, 
§ 425, p. 282 

Order, decision or determinatlon of boards or 
commissions, § 386 

Order or judgment denying additlonal compen¬ 
sation, § 874 

Transcript on appeal, certificate of coznmission, 
§ 744 

Collateral proceedings, 

Award, res judicata, § 657, p. 992 
Election to come under act, § 122, p. 428 
Finding of acceptance of payments, bar of action, 
§ 936, p. 396 
Collection, 

Attorney^s fees as lien, 1822 
Damages and compensation, waiver, effect, { 393, 
p. 165 
Debt, 

Employee*s individual purposes, § 222, p. 742, 
n. 94 

Mutual purpose trijp, S 321, p. 735, n. 40 
Judgment for damages, waiver or estoppel, § 393, 

p. 166 

Fremiums, private Insurance, § 371, p. 78 
Third persons, collections from, 

Deductions of amount from compensation, 
§396 
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CoUection—Continued 

Third persons, coUectlons from—Continued 
Liability of employer for deflciency, § 397 
Waiver, post 
GoUectors, 

Bmployee status, § 106 
Manual labor, § 28, p. 183 
Outside employees, § 231, p. 798 
Third persons, assaults by, § 227, p. 768 
Oolleges and uniyersities, 

Dairy farm employee, § 33, p. 197, n. 71 
Inflammable materials, use in instruction, § 36, 

p. 208 

Maintenance employee, § 57, n. 33 
President, § 82, p. 302, n. 24 

Private Insurance coverage, § 372, p. 93, n. 39 
Questions of fact, § 606, p. 858, n. 93 
State university employees, special acts, § 117, 
p. 411 

Student dining hall, restaurant or workshop, § 36, 
p. 214 

Wage computation, business for himself, $ 294, 
p. 1019, n. 9 
CoUisions, 

Oausal connection, weight and suffidency of evi- 
dence, § 556, p. 758 
Dog, eolliaion with, § 256, n. 35 
Firemen with City streetcar, § 117, p. 416 
Truck driver aiding injured, § 257(2) 

Oolloquial characterization of duties, nature of em- 
ployment, § 28, p. 179 
Collusion, 

Insurer, conclusiveness of award, § 658, p. 996 
Payment of medical bilis, weight and suflBiciency 
of evidence, § 577, p. 822, n. 66 
Combination of disabilities, payment of compensation 
from i^)ecial fund, § 837, p. 155, n. 36 
Combination of relation, employees’ status, evidence, 
i 550, p. 633 
Comfort, 

Employees, 

Acts, § 220, pp. 722-730 
Constitutional provisions, § 17 
Medical treatment, impossibility of cure, § 270 
Corning of age, beneficiaries, §§ 146-148, pp. 510-515 
Comity, 

Out-of-state contract, § 24, p. 165 
Recognition and enforcement of foreign law, § 22, 
p. 149 

Commencement of action, 

Claim for compensation, effect, § 461, p. 355 
Filing petition as, § 436, p. 300 
ToUing limitations, § 437, p. 307 
Commencement of period of compensation, 

Death benefits, § 326 
Partial disabUity, § 303, p. 1091 
Oomments, 

Counsel, trial de novo, § 775, p. 1308 
Hearing oflQlcer, § 581 
Goxnmerce, 

Interstate commerce, generally, post 
Intrastate commerce, generally, post 
Navigable waters, state laws, § 26, p. 172 
Gommercial operations, hazardous employment, { 27, 
p. 177, n. 67 

Oommlngled employments, nlght watchman, § 224, n. 
70 


Oommissioners, self-insurance, powers, § 354 
Oommissions, 

Boards and commissions, generally, ante 
Pees and commissions, generally, post 
Commitment, employee to mental institution, change 
of condition as ground for modification or review 
of award, § 854, p. 213 
Committee, 

Arbitration, § 487 

Mentally incompetent employee, party, § 429, p. 
290 

Commodity, defined, § 30 
Common employer, 

Action against third person, liability, § 985. p. 468 
Number of employees, proximity of employees 
with each othei*, § 43 
Common enterprise, 

Third-person tort-feasors, burden of proof, § 1028, 
p. 585 

With employer, liability of negligent third party, 
§986 

Common experience of mankind, probabilities, § 547(3), 
p. 589 

Common knowledge. Judicial notice, generally, post 
Common labor, 

Impairment of eaming capacity, hjT)ersensitivity 
to oil, etc., § 295, p. 1032, n. 20 
Total disability, § 299, p. 1064 
Common laborer, hiability to work, § 296, p. 1035, n. 38 
Common law, 

Affidavits sworn to outside state, § 579 
Certiorari, state employees’ claims, § 685 
Children, 

Actlons, § 112 

niegal employment, § 113, p. 395, n. 39 
Claim within act, action by employee, § 018, p. 359 
Classification of acts, defenses, § 2 
Compensation agreements, procedure to enforce, 
§ 413, p. 241 
Course of employment, 

Duties, § 216, p. 711 
Intent of legislature, § 214, p. 710 
Cross-examination, § 598, p. 848 
Defenses, § 10, pp. 56-60; § 27, p. 175, n. 54 
Abrogation, § 918, p. 362; § 930, p. 399 
Actions for porsonal injuries, instructions to 
jury, § 961 

Classi6cation of acts, § 2 
Extraterritorial operation of statutes, legisla- 
tive intent, § 23, p. 152 
Railroads, acceptance of act by employers not 
subject thereto, § 48 

Effect of act on rights of action, etc., §§ 917-1045, 
pp. 351-628 
Employee, defined, § 60 
Employer, definitions, § 38 
Employer-employee relation, right to compensa¬ 
tion, § 62 

Evidence, fact of employment, § 550, p. 631 
Family fumishing nursing Services, mitigation of 
liabUity, § 268 

Hearings, rules of evidence, § 591, p. 838 
Impairment of eaming capacity, amount of com¬ 
pensation, § 295, p. 1026, n. 67 
Independent contractors, § 90, p. 312; § 91, p. 317 
Injuries, § 152, n. 89 

Liability, rejection of act by employer, § 931 
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CJommon law—Continued 

Liberal construction of statates, { 20, p. 128 
Loaned employees, § 47, p. 241 
Master and servant relation, determinationi, § 64, 
p. 269 

Medical and hospital expenses, 

Bxcluslveness of jurlsdlction, § 279, p. 946, 
n. 28 

Rights of persons supplying, § 275 
Occupational diseases provisions in derogation of, 

§ 169, p. 661 

Proceedings to secure compensation, consolidation, 

§ 418 

Proof, § 547(1), p. 577 
Relation to, § 6, pp. 49, 51 
Relief, joinder of actions, § 947 
Remedies, 

Foreign law, enforcement, § 25 
Injuries not within act, § 923 
Out-of-state contracts, comity, § 24, p. 165 
Scope of act, § 919 
Substitution for, § 6, p. 37 
Right of action, post 

Right to child*s earnings, father’s dependency, 
§ 142, p. 498, n. 67 

Rising out of employment, § 209, p. 686 
Rules and rcgulations, post 
Scope of acts, employers not within act, § 921 
Scope of review, rules of evidenee, § 752, p. 1132 
Setting aside award, pleadings, § 767, p. 1270 
Striet construction of statutes, § 20, p. 111, n. 29 
Common-law marriage, 

Dopendents, widows, § 140(2), pp. 466-470 
Impllcd findiiigs, dlsbelief, § 636, p. 941, n. 11 
Parents, § 147 
Presumptlon, favoring, § 512 
Question of fact, S 608, p. 863, n, 43 
Review by court, dependency, § 703(9), p. 1232 
Common law wife, burden of proof, status, | 520, 
p. 483, n. 72 

Common oecurrences, arising out of employment, risks, 
§ 210, p. 095 

Common pleas court, review, administrative steps, 
§ 669, p. 1019 
Common-senso, 

Construction of statutes, § 20, p. 91 
Impairment of earning eapacUy, § 295, p. 1027 
Viewpoint, 

Bxertion, § 184, p. 621 

Heart attack, exertion, § 184, p. 620 

Communicable diseases, § 165 

Contracted from fellow employee, occupational 
diseases, § 160, p. 670 

Communicatlon, hernia, facts of, § 185, p. 634 
Communlcation of order, weight and sulliciency of ev- 
idence, 1577, p. 817, n. 44 

Communlcation to employer, hernia, evidenee, § 555 
(13), pp. 717, 719 
Communlcation wlth jury, 

New trlal, S *S1, p. 1341 
Trial courfs mlsconduct, § 770, p. 301, n. 59 
Communlty, defined, hospita! charges, § 279, p. 944, 
n. 19 

Communlty burial Service, deatli beueflts, contribu- 
tions to dependents, § 323, p. 1109 
Community property, 

Compensation as, S 829, p. 141 


Community property—Continued 

Descent and distribution, § 324, p. 1171 
Hosband and wife, validity, § 19, p. 73 
Commutation, 

Appeal as condition precedent to review of agree- 
ment or settlement, § 905 
Attomey^s fees, § 821 
Award, § 841 

Aggregate trust fund, ante 
Appeals, § 684, p. 1040, n. 47 
Stay, § 735 

Harmless error, § 759, p. 1156 
Partial commutation, relief granted on modi- 
fication, § 873, p. 288 

Rate of interest on fund deposited, § 847, p. 
182 

Reopening petition, § 652, p. 973, n. 93 
Right of appeal, waiver, § 690, p. 1048 
Death or remarriage before receiving full amount, 
recovery of balance, § 835 
Defined, payment, § 337, p. 1214 
Enforcement on insurer’s insolvency, § 839, n. 98 
Payments, §§ 337-352, pp. 1214-1237 

Award by arbitrator, etc., §§ 340-352, pp. 
1219-1237 

Agreement of parties, § 341 
Contracts, §§ 338, 339, pp. 1215-1219 
Death benefits, dcductlon, § 331, p. 1194* n. 73 
Effect on liabillty of special fund for reopened 
cases, § 837, p. 164 

Lump sum, payments into, death benefits, 
creditlng, § 331, p. 1196 
Penaltles, § 339 

Special fund, payments from, § 837, p. 151, 
n. 22 

Review of agreement or settlement, § 898, p. 315 
Settlement, review of, time limit, § 904, p. 323 
Commuter, leaving state, goveming law, § 23, p. 155, 
n. 56 

Commuting, household domestic employees, work 
woek, § 32 

Companionship, loss of, thlrd-party tort-feasor’s lia- 
bility, § 1039, p. 605, n. 5 

Company property, employee living on, starting for 
Work, § 232, p. 809, n. 3 

Comparativo conditlons, evidenee, neeessity in proceed- 
ing to modify award, § 860, p. 269 
Comparative nogligence, 

Employcr^s action against thlrd-party tort-feasor, 
§ 1039, p. 007, n. 19 
Mitigatlon of damages, § 940, p. 405 
Comparative superlority of probabllities, § 547(3), 
p. 589 

Compensation, defined, § 1 
Compensation acts, classlfication, § 2 
Compensation board or commissions. Boards and 
commissions, generally, ante 
Compensation Insurance contract, § 14 
Procuring, coverage, § 59, n. 51 
Compensation or damages, election of remedies, § 987, 
pp. 485-491 
Competent evidenee, 

Admissibility, § 957 

Admissibility to show cause or circumstances of 
injury, disabillty or death, § 530 
Amount of compensation, § 568, p. 770 
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Competent eridence—Oomtimied 

Appeals, objections for first time, § 700 
Appellate courts, searcbing record, § 763(1), p. 
, 1172 

Average daily wage, basis of compensation, § 568, 
p. 772 

Oausal relation, § 655(1), p. 663 
Compensation authorities disbelieying, § 599, p. 
852 

Conclusiveness of findings, causal connection, 
§ 763(9), p. 1240 

Connection of accident witb employment, § 556, 
p. 738 

Course of employment, raising issues, § 777, p. 
1316, n. 81 

Deatb, supervening canse, § 555(9), p. 693 

Depositions, § 680 

Disr^arding, § 547(8), p. 605 

Extended revlew, constitutional provisions, § 763 

(8), p. 1220 

Findings, 

Oondnsiveness, § 763(3), p. 1183 
Setting aside, § 763(7), p. 1215 
Findings supported by, conclusiveness, § 763(3), 
p. 1187 

Hearing, § 591, p. 839 
Findings, § 687 
Hearsay, § 647(11) 

Objections, § 697 

Permanence of disability, § 570, p. 782 
Permanent total disability, § 570, p. 791 
Physiciaii*s opinion, § 547(10), p. 612 
Preponderance, § 547(2), p. 585 
Questions of law, § 5^, p. 854 
Proximate cause, § 610, p. 868 
Rejection, § 547(8), p. 603 
Reopening case, new evidence, § 651, p. 969 
Review by court, 

Course of employment, § 763(9), p. 1236 
Dependency, § 763(9), p. 1233 
Sustaining order of compensation authorities, 
% 751, p. 1130 

Trial de novo, transcript, § 768, p. 1279 
Competition, worker engaged in, independent contrac¬ 
tor test, § 104 

Competitive driUs, volunteer flremen, exclusions, $ 117, 
p.418 

Competitive labor market, Impalrment of eaming ca- 
pacity, S 295, p. 1027 

Competitive work, total disability, § 299, p. 1057, n. 27 
Oomplaint, § 949 

Actions for wrongful death of employee, rules ap- 
plicable, § 976 
Demurrer, § 497 

Failure to fle answer as denial of allegations in, 
S501 

Service, llmitatlons, eflPect, | 437, p. 307 
Third-person tort-feasors, 

Appeals, § 1036 

Striking allegations, answer, $ 1024, p. 581 
Variance witb answer, § 508 
Complete control, 

Bmployer-employee relation, tests, § 64, p. 272 
‘ Independent contractor, test, § 92, p. 325 
Loaned employees, § 47, p. 248 
Oompletenesi^ df compensation act, § 917, p. 353 


Complianoe with act, 

Abrogation of defenses, assumption of risk, § 941, 
p. 407 

Acceptance of compensation, actions, § 936, p. 396 

Actions, presumptions, § 956, p. 427 

Burden of proof, § 524 

Bmployer, actions, pleadings, § 949 

Negligence of employer, actions, § 932 

Scope of act, f 925 

Vacating award, reviewing findings, § 768, p. 1280 
Complications, 

Additional awards, § 310, p. 1121 
Hernia, amount of award, § 277, p. 942 
Medical and hospital Services, extension, § 272, 
p. 929 

Compound interest, compensation award, § 847, p. 179, 
n. 41 

Compressed air, findings, exposure, § 631, p. 916 
Compromise and settlement, §§ 402--413 
Aetion against third person, § 984 
Effect, § 987, p. 487 

Aetion against third person tort-feasor, § 394 
Waiver or estoppel, § 395 

Aetion by employee or representative against em¬ 
ployer, right of third person, § 982, p. 457 
Admissibility as dedaration against interest, 
i 907, p. 331 

Admissibility of evidence, action to review or set 
aside, § 412, p. 233 

Advancement of compensation, deductions, $ 330, 
p. 1184 

Advising employee of legal rights, § 402, p. 196 
Agreements for compromise, evidence, admissi¬ 
bility, § 541 

Appeal and review, § 408; § 739; § 910, pp. 341- 
345 

Admissibility of evidence, S 907, p. 331 
Application, § 906 
Burden of proof, § 907, pp. 329-331 
Certiorari, § 910, p. 344 

Conclusiveness of original claim or award, 
§ 897, p. 312 

Conditions precedent, § 905 
Oonsolidation of proceedings, § 750 
Cross-examination to Show crcdibillty,v 5 907, 
p. 331, n. 2 

Defense asserted for first time, § 692 
Determinatlon, § 908, p. 337 
Dismissal affccting subsequent potition for 
terminatlon, § 908, p. 

Effect of approval or original agreement, 
§ 898, p. 313 

Effect of proceedlng for, 5 412, p. 230 
Evidence, § 412, p. 232; § 907, pp. 329-335 
Further evidence, § 908, p. 337, n. 77 
Fact questions, S 908, p. 339 

Appellate review, § 910, p. 342 
Findings, § 908, p. 340 
Form of proceedings, § 903 
Grounds, § 410 
Hearing, § 908, pp. 335-340 
Instructions, § 908, p. 336, n. 59 
Issues determined, $ 908, p. 335 
Judgment, § 789, p. 35 
Jurisdiction, § 902 

Court or commission, { 409 
Laches, § 904, p. 326 
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Ck>mpromise and settlement--<3ontina6d 
Appeal and review--<3ontinTied 

Order compelllng employee to forego ali oom- 
pensation until eaming power demon- 
strated, § 908, p. 337 
Order entered, § 908, p. 337 
Presumptions, § 907, pp. 329-331 
Proceedings to set aside or modify, § 412, 
p. 239 

Rehearing, § 909 
Reinstatement, § 911 
Relief granted, § 908, p. 337 
Right of appeal, § 090, p. 1048 
Satisfaction or release aflfecting, § 899 
Scope of inquiry, § 412, p. 230 
Suflaciency of evldence, § 907, pp. 332-335 
Time for proceeding, § 904, pp. 322-327 
Trial, § 908, pp. 335-340 
Weight of evidence, § 907, pp. 332-335 
Apportionment of compensatlon, third party ac- 
tion, 8 324, p. 1173 
Approval, § 406, p. 203 

Affecting jurisdiction to review, § 902 
Oonclusiveness of order, § 853, p. 208, n. 85 
Oonditional approval, § 808, p. 314 
Determination on review of agreement or 
settlement, 8 308, p. 338 

Bffect as to limitations on review, 8 904, p. 324 
EfPect as to review, 8 898, p. 313 
General order of approval, review, 8 898, 
p. 314, n. 62 

Prior injury affecting liability of special fund, 
8 837, p. 159, IL 59 

Single member*s approval, review, 8 898, 
p. 314, n. 75 

Arbitrator, appointment, 8 486 

Attorney’s fees, ante 

Attorney’s lien perfected prior to, § 822 

Beneficiaries, rlghts, 8 407, p. 212 

BiU of exceptions, 8 737 

Boards or commisslons, 

Appeals, orders, etc., proceedings to set aside 
or modify, 8 412, p. 230 
Purpose, 8 378 
Review, jnrisdiction, 8 409 
Burden of proof, 

Aetion to set aside or modify, 8 412, p. 232 
Bxeeution of release, 8 516, p. 475 
Oancella*kion, 8 407, p. 207 ; 8 408 
Rules applicable, 8 412, p, 220 
Claims against special fund, power, 8 837, p. 160, 
n. 62 

Claims against third party tort-feasor, 8 1038, 
p. 603, n. 86 

Insurer or employer, 81005 
Claims against third party wrongdoer, consent of 
employer or Insurance carrier, 8 307 
Claims against third person, waiver or estoppel, 
8 305, p. 171 

Claims for damages outside aet, effect, § 407, 
p. 216 

Collateral attack, 8 410, p. 221 
Common-law rules, applicable to siilts to set 
aside, 8 412, p. 229 

Conclusiveness of agreement, § 407, p. 215 
Oonstruction, § 407, p, 206 


Gon^rmnise and settlement—Oontinued 

Oontraventlon of statute, setting afdde, 8 410, 

p. 220 

Gosts, appeals, 8 412, p. 240 
Damages, waiver, efifect, § 392, p. 164 
Death action against third party, dlstribution of 
proceeds, 81040, p. 611, n. 60 
Death benefits, crediting overpayment, § 331, 
p. 1195, n. 80 

Death of beneficiary, 8146, n. 74 
Deflned, lump sum settlement, 8 338, n. 14 
Degree of disability, 8 402, p. 195 
Denial of approval, § 406, p. 204 
Dependents, rights, 8 407, p. 212 
Disapproval of agreement, 8 407, p. 213 
Discharge of obligation to make compensation, 
crediting payments, 8 330, p. 1180, n. 41 
Effect as to review, 8 899 

Efifect as to third-party tort-feasor, 8 1038, p. 602, 
n. 80 

Efifect on claim against insolvent insurer for 
compensation, 8 839, n. 08 
Election of remedy, evidence of, 8 990, p. 498 
Employee, cause of action against tortfeasor, 
rights of insurer or employer, efifect, § 1007 
Employee or personal representative, rights of in¬ 
surer or employer, effect, 8 1007 
Employee*s action a^nst third person, weight 
and suflflciency of evidence, 8 578, p. 826 
Employee*s option, 8125, p. 437 
Bmployee^s widow, minor children, efifect, § 408 
Employer, settlement with, 

Payment from special fund, § 837, p. 151, n. 22 
Preference of daim in insurer*s insolvency, 
8 839, n. 98 

Employment, conclusiveness, § 897, p. 312 
Enforcement of agreement, § 413, p. 240 
Estoppel, 

Action against third party tort-feasor, 8 894 
Alternative daixns, assertions, § 400 
Claim against third party wrongdoer, 8 397 
Claim against third person, § 395, p. 171 
Evidence, action to set aside or modify, § 412, 
p. 232 

Evidence of intention, review, § 907, p. 334 
Exclusiveness of remedy, fraud, 8 918, p. 363, 
n. 28 

Flllng daim, weight and suflOldency of evidence, 
8 577, p. 820, n. 57 

Final settlement receipt, approval by department 
of labor and Industry, § 407, p. 211 
Fraud action to set aside on ground of, 8 412, 
p. 229 

General order approvlng receipts, 8 406, p. 200 
Good faith affecting liability for penalty, 8 348, 
p. 183, IL 70 

Illiteracy, setting aside release, 8 410, p. 223 
Injunctions, 8 664, p. 977 

Injured workman, dependents not conduded, 
8 407, p. 207 

Injuries, uncertain, 8 406, p. 203 
Interest on deferred payments, § 847, p, 180, n.,47 
Invalldity affecting right to interest, § 847, p. 181, 
n.49 

Judgments and decrees, 

Enforcement as decree, 8 413, p. 242 


1317 



WORKMEN’S COMPENSATION 


Oompromise and settlement—<k>ntinued 
Judgments and decrees—Continned 

Judgment recovered against tMrd party tort- 
feasor, insurer or employer, § 1005 
Jnrisdiction of court or commission to review, 
§409 

Jurisdiction to compromlse dalm, § 425, p. 279 
Laches, proceeding to set aside compromlse agree- 
ment, § 411 

Letter or spirit of act, § 402, p. 194, n. 18 
Limitations, action to set aside release, § 411 
Lump sum payments, evidence, § 348 
Lump sum settlements, § 338 

Judgment of dismlssal, effect, § 408 
Hedemption of liability, § 337 
Made by Injured workman, beneflciaries not con- 
cluded, § 407, p. 207 

Malpractice action against physician, effect of 
settling compensation claim, § 1043, p. 626 
Medlcal and hospltal Services, § 266, p. 915, n. 15; 
§ 281, n. 74 

Extension of time, § 280 
Misconduct of employer, § 333, p. 1207 
Modiflcation, § 407, p, 207; § 408; §§ 896-912, 
pp. 308-^346 

Appeals and proceedlngs for, § 412, p. 239; 
§ 851, p. 196, n. 83, 90 

Burden of establlshlng right to, § 412, p. 232 
Next friend of minor, § 403 
Next of kin, 

Not conduded by agreement of Injured work¬ 
man, § 407, p. 207 
Blghts, 1407, p. 212 

Offer to compromlse, evidence, admissibility, § 541 
Open-end agreements, approval of, § 898, p. 315 
Operation and effect, § 407, p. 207 
Barents, rights, § 407, p. 212, n. 21 
Payment of compensation in default, § 832 
Penalty for unapproved settlement, § 848, p. 183 
Pleadings, action to set aside, § 412, p. 230 
Preliminary agreement affecting time for review, 
§ 904, p. 325 

Presumptions, § 412, p. 233 
Prima fade evidence of compensable accident, 
§ 907, p. 330 

Private Insurance, fixlng experience rate of em- 
ployment, § 371, p. 77 

Proceeding to set aside or modify, § 412, p. 239 
Proceedlngs for approval, § 406, p. 204 
Puerto Rlco, § 406, p. 204 
Questlon of fact, mental competents, § 619 
Becord, appeals, § 684, p. 1039 
Beformation of receipt or release, § 412, p. 240 
Refusal to approve, § 406, p. 203 
Rdiearing petition to set aside dnal receipt, § 412, 
p. 230 

Reopening award, § 650, p. 967, n. 12 
Reply, fraud, § 951 
Report, hearing, § 682 
Res judicata, § 407, p. 213 

Bescisslon of compromlse agreement, rules ap- 
pHcable, § 412, p. 229 

Satisfaction, partial satisfaction by jolnt tort- 
feasor, third party’s liability, § 1038, p. 604, 
n. 97 


Compromlse and settlement—Continned 

Satisfaction of common law daim, settlng aside 
judgment, acceptance of payment, { 690, 

p. 1060 

Secondary liability, § 111 

Settlng aside order, burden of proof, § 768, p. 1284 
Standard form, § 404 

Status of releases in compensation cases, § 407, 

p. 211 

Statutory amount. 

Paliure of employee to receive, effect, § 410, 
p. 227 

Less than, approval, § 406, p. 203 
Stipulation made in court, approval, necessity, 
§ 406, p. 201 

Termlnation, §§ 896-912, pp. 308^6 
Terms, § 402, p. 194 
Third-party tort-feasors, 

Costs of coUection, § 1040, p. 612 
Discussing before jury, § 1031 
Employer not bound, § 1039, p. 606, n. 9 
Excess damages, § 1040, p. 610 
Insurer*s action, § 1019, p. 666 
Rejection, private Insurance, liability, § 376, 
p. 119, n. 83 

Weight and suflfllciency of evidence, § 1030, 
p. 592 

Wrongful death action by dependents of em¬ 
ployee, contribution, § 982, p. 457 
Third persons, actlons by employee against, 
Between employee and third person, liability, 
effect, § 1010, p. 542 

Between employer and tortfeasor, rights of 
insurer, § 1010, p. 642 

By employee against tortfeasor, rights of in¬ 
surer or employer, effect, § 1007 
Claim against tortfeasor, insurer or employer, 
§ 1005 

Compromlse, judgment recovered against tort¬ 
feasor, insurer or employer, § 1005 
Defeating right to excess recovery, § 1040, 

p. 610 

Personal representative or employee, rights 
of insurer or employer, effect, § 1007 
Settlement of action, right, § 984 
Settlement of claim, 

Effect, § 987, p. 487 
Election of remedy, § 990, p. 498 
Void or voidable settlement betwe^ employee 
and third person, right of insurer or em¬ 
ployer, § 1007 

Total amount to be paid, § 402, p. 195 
Vacating award, § 652, p. 973 
Validity, review of agreement or settlement, § 897, 
p. 312 

Venue, action to set aside agreement, § 412, p. 229 
Waiver, 

Action against third person tort-feasor, § 394 
Alternative daims, assertions, § 400 
Claim against third party wrongdoer, § 397 
Claim against third person, § 395, p. 171 
Effect, § 392, p. 163 
Payments under agreement, § 912 
Third persons, settlement of claim against, 
§395; § 401, p. 191 

Weight and sufficiency of evidence, action to set 
aside or modify, § 412, pp. 234-236 
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Compromise and settlement—Oontinued 

Widow In behalf of minor children, § 403 
Compulsory acts, 

Glassiflcation, § 2 
Oonstitutionality, § 19, p. 70 
Employment contract, § 14 
Bxclusiveness, § 918, p. 358 
Extraterritorial application, § 23, p. 153 
State of forum, common law remedies, § 25 
CJompulsory award, lump sum payments, § 343 
Compulsory Insurance, § 353(1) 

Computation, 

Average earnings, § 293, pp. 990-1008 
Award, 

Bemand, 

Error, § 788, p. 29 
Instructions, § 788, p. 32 
Review by court, § 763(9), p. 1244 
Compensation, 

Basis for, burden of proof, § 523, p. 604 
Custom and usage, post 
Intention of legislature, post 
Time, 

Avcraging earnings, § 293, p. 989 
Computation as rospocts reimbursement 
from special funds, § 837, p. 153, n. 25 
Wages, § 292, p. 985 
Wagos, § 202, p. 970 

Woight and siitliciency of evidonce, § 768, 
p. 1207 

Earnings, cxclnsions, § 07, n. 37 
Lump sum payments, § 344 
Prcmiums, private Insurance, § 371, p. 75 
Wages, doatlii beneflts, weight and sufliciency of 
evidonce, § 573 
Ooncealinent, 

Actiona by state fund for payments made by, 
§ 367 

Bmployor’s rulos, violations, S 201, p. 900, n. 7 
Evidence, rovlow of settlement, § 897, p. 313, n. 53 
Injury, vacating award based on stlpulation, 
$ «0«, p. 310, n. 3 

Insurunco, woight and sufficiency of evidence, 
§ 575, n. 23 

Mat<‘rlal facts, settlng asldc award, S 673 
Sctting aaide award, grounds, § 654, p. 980 
TolUng limitfition, § 437, p. 308 
Concossionaircs, indeiKindcnt contractors, § 106, p. 359 
Conelsencss, findings, g 030, pp. 910,911 
Oonclusions, 

Actions, g 581 

l»ersonal injurios, § 902 
Award, ovidcMice, § 0*14, p. 053 
Exiwrt te.stIniony, g 555(5), p. 083 
Medical examinatlons of employoe, g 484, p. 423 
Befereca. g 020 

Kevlew by <rourt, g 703(5), pp. 1202-1206; g 763(7), 
pp. 1212,1214 

Aetion for compensation, § 764, p. 1255 
Witnesft, 

Probative value, g 578, p, 824, n. 82 
Questioning, § 598, p. 846 
Ocmclusions of law and fact, § 867, p. 281 
Adjudication, g 628 
Board, g§ 627-637, pp. 892-944 
Compensation authorities, review by court, f 763 
(9), p. 1245 


Condusions of law and fact—Continned 

Findings consistent with, conclusiveness, g 763(3), 
p. 1189 

Inconsistent condusions, § 634 
Lump sum payments, § 349 
Review by court, 

Oausal connection, g 763(9), p. 1240 
Contractor, § 763(9), p. 1230, n. 28 
Statutory language, § 630, p. 913 
Condusive evidence, § 547(1), p. 582 
Accident, § 555(1), p. 667 
Courfs charge, § 960 
Exi)ert testimony, g 547(10), p. 615 
Causality, § 555(5), p. 679 
Extent of disability, expert testimony, § 570, p. 781 
Hernia, § 555(13), p. 714, n. 31 
Impairment of earning capacity, § 568, p. 777 
Loss of use of foot, § 571, p. 803, n. 79 
Malingering, § 555(9), p. 688, n. 75 
Condusive presumptions. Presumptions, post 
Condusiveness, 

Approved compensation agreement, g 407, p. 214 
Award, g§ 665-669, pp. 982-998 
CoUateral attack, § 659 

Evidence in subsequent proceeding to modify 
award, § 860, p. 260 
Matters concluded, § 657, pp. 989-094 
Modification or review of award, § 863, 

pp. 200-208 

Persons concluded, § 658, pp. 994-997 
Findings, §637; § 057, p. 993 

Evidence, § 763(3), p. 1184, n. 36 
Longshoremen’s and harbor workers* compen¬ 
sation act, § 763(10), p. 1248 
Review by court, 

Conflicting evidence, g 763(6), p. 1207 
Bmployer-employee relation, § 763(9), 
p. 1230 

Subsequent proceeding to recover additional 
compensation, § 867, p. 282 
Unsupportod in part, § 763(3), p. 1190 
Inforencos, review by court, § 7^®, p. 1200 
Judgmouts and decrces, post 
Medical testhnony, hernia, § 555(13), p. 715 
Original cltiim or award, review of agreement or 
settlement, § 897, p. 312 
R(K?ord on appeul, § 744 

Trial eourfs findings, action for compensation, 
§ 764, p. 1253 

Concrete mixers, movers of, employee status, § 106 
Concrete pillar, excavatlon for purposc of holding, 
§ 36, p. 208 

Concrete work, excavation for concrete pillar, g 36, 
p. 204 

CoDcurrence of accident, occupational diseases, § 169, 
p. 577 

Concurrence of disease a«id Injury, g 164 
Concurrence of members of board, etc., award, § 644, 
p. 054 

Concurrent, deflned, injuries, § 308, p. 1112, n. 97 
Concurrent awards. 

Different injuries, § 206, p. 1039 
Disflgurement, g 290, p. 976 
Sevcral injuries, § 309 
Concurrent cause, 

Injury, arising out of employment, g 209, p. 688 
Journey, § 221, p. 734 
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Concurrent contracts ot employment, wage computa- 
tlon, several employers, $ 294, p. 1020 
Concurrent death benellts, parenta, S 142, p. 496 
Concurrent incapacity, several injuries, § 308, p. 1112 
Concurrent jurisdiction, 

Longslioremen*s compensation act, res Judicata, 
§ 655, p. 986 

Medical Services, § 279, p. 945, n. 27 
Concurrent negligence, 

Third-party tort-feasor and employer, contribu- 
tion between tort-feasors, § 1039, p. 606, zu 5 
Third party tort-feasor*s liability, lien of em¬ 
ployer or insurer on recoveryi § 1041, p. 618 
Concurrent remedies, uninsured employer, § 392, p. 162 
Goncurring cause of injury, § 203, p. 663 
Concurring conditions, occupatlonal diseases, § 169, 
p. 574 
Concussion, 

Evidence, § 556(11), p. 701 
Permanent disability, § 304, p. 1094, n. 59 
Oondition of claimant, 

Award, condusiv^ess, § 657, p. 992 
Claim testimony, $ 547(9), p. 608, n. 33 
Review by court, filing claim, § 763(9), p. 1246 
Oonditional examinatlon, § 580 
Conditional release, action for injuries, defenses, 
§ 946 

Conditions, 

Aggravation of condition, generally, ante 
Change of condition, generally, ante 
Constitutionality of statutes, enforcing rigbt of 
action, § 19, p. 79 

Costs and witness fees, allowances, § 823, p. 132 
Death benefits, § 130 

Employer’s liability, § 321, p. 1160 
Dependency, § 134, p. 451 
Presumptions, § 136 
Economic conditions, generally, post 
Employment, 

Ctoing to and from work, § 232, p. 813 
Review by court, causal relation, § 763(9), 
p. 1237 

Pulfillment of, constructlon of statutes, § 20, p, 94 

Hernia, § 186, p. 634 

Injury, §§ 220-257, pp. 722-896 

Arising out of employment, § 209, p. 685 
Lump sum payments, § 340 
Pbysical condition, generally, post 
Piant, misconduct of employer, § 332, p. 1198 
Statutory rights of subrogation by insurer, § 993 
Trade or business, post 

Work, occupational diseases, { 169, p. 569, n. 28 
Conditions precedent, 

Actions, medical and bospital Services, § 282, 
pp. 950-956 
Appeal and review, 

Agreement or settlement, § 905 
Arbltrator’s decision, § 712 
Rebearing application, § 711 
Award of payment of compensation, assignment 
of cause of action against tbird person tort- 
feasor, f 1011 

Gommutation of payment agreements, approval, 
S338 

Constitutionality of statutes, appefOs, § 19, p. 81 
. . Iteatb, § 204, p. 667, n. 82 
Time, § 207 


Conditions precedent—Continued 

Disability compensation, § 296, p. 1034 
Institution of proceedings to secure compensation, 
§416 

Knowledge of injury, § 208, p. 678 
Lump sum awards, repayment, § 351 
Medical and bospital expenses, waiver, § 284, 
p. 960 

Perfecting appeal, § 721 
Private lnsurer*s liability, § 376, p. 117, n, 73 
Rebearing, etc., application, § 662, p. 1005 
Surgical operations, submission to, § 319, p. 1150 
Tbird persons, actions by employee against, post 
Condonation, 

Adultery, deatb benefits, § 140(3), p. 480 
Offense by spouse, evidence, § 552, p. 653 
Prior desertion, separation from spouse, death 
benefits, § 140(3), p. 476, n. 27 

CJonduct, 

Boards or commissions, acquisition of jurisdic¬ 
tion, § 383, p. 141 

Employer and employee, admissibiUty in evidence, 
§ 539 

Hearsay evidence, admissibility to sbow, § 527, 
p. 619 

Improper conduct, action to review or set aside 
compensation agreement, burden of proof, 
$412, p. 232 

Misconduct, generally, post 
Tolling limitation, $ 437, p. 308 
(Jonduct of attomeys, 

Harmless error, § 759, p. 1157 
Proceedings for furtber review, objection, neces- 
sity, § 797, p. 56 

6k>nduct of claimant, submission of issues to jury, 
sufflciency of evidence, § 777, p. 1317, n. 81 
Conduct of employee, 

Arising out of employment, § 209, p. 691 
Course of employment, heart attack, § 214, p. 710 
Defenses, § 940, p. 404 

Delay in filing claim, weigbt and sufflciency of 
evidence, $ 577, p. 820, n. 61 
Exertion, $ 182 

Failure to cooperate in medical treatment, $ 319, 
p. 1151 

Freezing, § 188 
Instructions to jury, § 623 
Intoxication, $ 263 

Leaving sphere of employment, § 245, p. 866, b. 44 
Malingering, § 206 
Medical testimony, $ 555(5), p. 672 
Conduct of employer, 

Filing claim, weigbt and sufflciency of evidence, 
§ 677, p. 822 

Medical and bospital treatment, waiver of objec- 
tions, § 272, p. 928 

Conduct of bearing offlcer, barmless error, $ 759, 

p. 1166 

Conduct of parties, 

Applicabilil^ of statutes, $ 59 
Award enforcement, injunction, $ 654, p. 977 
Considering testimony, $ 547(0), p. 608 
Bmployer-cmployee relation, implied contract, 
$65, p. 281 

Going to and from work, trani^ortation by em¬ 
ployer, $ 235, p. 834 
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CJonduct of parties—Oontiiiued 

Governing law, place o£ employment contract, 

§ 23, p. 169 

Hearing notice, walver, § 583 
Independent contractors, tests, § 91, p. 319 
Jurlsdiction, 

Oonferring on court by, § 426, p. 285 
Obtaining by, § 425, p. 276 
Separation from spouse, justiflable cause, § 140(3), 
p. 474 

Transportation contract, § 235, p. 841, n. 79 
Travel accident, weigbt and sufflciency o£ evi- 
dence, § 556, p. 748, n. 44 

Trial de novo, attomey*s comments, § 775, p. 1808 
Conduct of trial, jury trial, § 770, p. 1299 
Oonduct of trial judge, jury trial, § 770, p. 1801 
Confectionery business, workshop classiflcation, § 36, 
p. 221 

Gonfession and avoidance, pleading, § 500 
Confession of error, 

Remand, § 788, p. 29 
Review by court, § 782, p. 15 
Vacating award, § 786 

Confidence in company surgeon, employee*s lack of, 

§ 319, p. 1150, n. 46 

Confinement in public institution, termination of com- 
pensation, § 854, p. 229 

CJonfirmation, appointment, members, boards or com- 
missions, § 381, p. 132 
Oonfiscation, purpose of acts, § 5, p. 44 
Oonflict of interests, review, guardian ad litem, § 716 
Oonflict of laws, §§ 22-26, pp. 148-175 
City charter, § 22, p. 148 

CJosts of collection from third-party tort-feasors, 

§ 1040, p. 612, n. 67 
Death benefits, 

Ill^itimate chlldren, § 141(2), p. 485, n. 27 
Marriage validity, § 1^(2), p. 460, n. 50 
Peclaratory judgments act, 5 917, p. 364 
Foderal laws, interstate or foreign commerce, 

§ 26, p. 171 

Lien on recovery from third-party tort-feasor, 

§ 1041, p. 618, n. 6 
Prior acts, § 20, p. 95 

Prior decision, res judicata, § 657, p, 094 
Review, § 669, p. 1019 
Third-person tort-feasors, 

Intervcntlon, § 1021, p. 572, n. 42 
Liability, Uen, § 1041, p. 618, n. 6 
Subrogation, § 1026 ^ 

Weigbt and sufflciency of evidence, § 1030, 
p. 592 

Trcaties, § 18 

Oonflict of provisions, deatb benefits, maximum com- 
peusation, § 321, p. 1162 
Oonfllcting evidence, 

Admissibility, § 530 

Appeal and review, § 763(6), pp. 1200-1-11; S 887, 
pp. 300—303 

Aetion for compensat ion, § 764, p. 1255 
Oausal connection, § 763(9), p. 1240 
Favorable view, § 763(2), n. 1 
New trial motlon, § 713 
Scope, findings, § 754 
Basis of decision, § 547(8), p. 606, n. 90 
Character of injury, § 555(7) 


Oonflicting evidence—Oontlnued 

Decision of department, review by court, S 763(4A 
p. 1201, n. 75 

Department of labor and industry, S 547(8), p. 
n 94 

Direction of verdict, § 777, p. 1322 
Bxpert testimony, § 555(5), p. 676 
Findings, § 627, p. 893, n. 9; § 763(13), p. 1211 
Board, § 763(1), p. 1167, n. 68 
Capacity to work, § 629, p. 909 
Condusiveness, § 763(3), p. 1186 
Correction, § 635 
FinaUty, § 637 
Ref eree, § 627, p. 895 

Heart disease, etc., triers of facts, § 555(11), p. 707 
Jurisdiction of commisslon, review, § 763(7), 
p. 1217, n. 55 

Liberal construction of evidence, § 547(7) 
Longshoremen’s and harbor workers’ compensa- 
tion act, condusiveness of findings, § 763(10), 
p. 1249 

Lump sum payments, questions of fact, § 349 
Medical testimony, post 

Medical treatment refusal, review by court, 

§ 763(9), p. 1225, n. 99 
Opinion testimony, § 547(10), p. 611 
Place of contract, question of fact, § 602 
Presumptions on appeal, findings, § 757, p. 1147 
Proceedings for further review, presumptions, 

§ 805 

Release for work, doctor’s report, § 570, p. 780, 
n. 2 

Reopening case, hearing, § 652, p. 975 
Submission of issues to jury, § 777, p. 1319 
Third-person tort-feasors, questions of fact, § 1032 
Oonfllcting facts, review, commission’s findings, § 287, 
p. 967 

Oonfllcting findings, § 634; § 779, p. 1335 
Jury, reUring, § 770, p. 1302 
Oonflicting inferences, review by court, 

Affirmance, § 763(5), p. 1205 

Longshoremen^s and harbor workers’ compensa- 
tion act, § 763(1), p. 1248 

Oonflicting instructions to jury, trial de novo, f 778, 
p. 1324 

Oonflicting provisions, construction of act as whole, 

§ 20, p. 128 

Oonflicting theories, questions of law and fact, § 763(8), 
p. 1221, n. 82 
Oonflicts, 

Construction of statutes in favor of employees 
and dependents, § 20, p. 112, n. 38 
Policy, construction, § 353(4) 

Conformity to evidence, findings, § 632 
CJonformity to issues, findings of fact, S 633 
Conformity to prescribe procedure, burden of proof, 
§ 524 

Oonfusing evidence, 

Medical, §547a0).p. 617 
Review by court, § 763(6), p. 1208, n. 5 
Oonfusion, 

Olalmant, testimony, § 547(1), p. 584 
Extraterritorial operation of laws, § 22, p. 144 
Congenital condition, permanent partial disability, 
§ 303, p. 1090 

Congenital deaf-mute, successive injuries, § 308, 
p. 1116, n. 34 
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Congenital defects, 

Addltlonal compensation for reoulting i)eTmaiient 
disabiUty, § 854, p. 217, n. 58 
Disability compensation, § 298, p. 1047, n. 58 
Prior disability affecting liability of special fund, 
§ 837, p. 159 

Oongenital weaJmess, § 186 

Hernia, evidence, § 555(13), p. 715 
Gongress, 

Legikative power, § 19, p. 69 
Longshoremen*s compensation act, intent, § 5, 
p. 48, n. 30 

Occupation of fleld, state laws covering interstate 
commerce, § 26, p. 170 
Conjecture, 

Aggravation, old injury, medical opinion, 1565(17), 
p. 727 

Aggravation of disease, etc., evidence, § 655(17), 
p. 725 

Authority to incur medical esgpenses, weigbt and 
sufficiency of evidence, § 678, p. 826 
Award, § 638, p. 945, n. 64 

Award resting on, llberal construction of statutes, 
S 20, p. 122 

Causal coimection, § 204, p. 665, n. 74 
Causation, § 555(1), p. 665 

Gause of connection, burden of proof, § 555(1), 
p. 666, n. 84 

Competent evidence, conclusiveness, § 763(3), 
p. 1189 

Compulsory acts, § 2 

Oonclusions, medical opinion, § 647(10), p. 613 
Coxmection of accident with employment, evidence, 
§ 656, p. 738 

Contract, amount of payment, independent con¬ 
tractor test, § 101, p. 348 

Delay in filing claim, prejudice, § 677, p. 823, 
n. 71 

Disability compensation, weigbt and suflaciency 
of evidence, § 569 

Doration of disability, § 570, p. 782 
Earning capacity, weigbt and sufiSciency of evi¬ 
dence, § 668, p. 776 
Evidence, § 547(4), p. 590 

Basis of compensation, § 568, p. 771 
Ezpert testimony, 

Causation, § 555(5), p. 681 
Inferences, § 555(5), p. 677 
Findings, § 630, p. 911 

Eeview, § 763(7), p. 1214 
Inferences, § 547(6), n. 66 

Interstate commerce, employments induded, 
§548 

Loss of use of member, weigbt and sufficiency of 
evidence, § 671, p. 801 
Nervousness, evidence, § 555(15), n. 90 
Notice of injury, prejudice, § 576, p. 815, n. 38 
Occupational diseases, circumstantial evidence, 
S 655(18), p. 735 

Partial disability, healing period, § 303, p. 1091 
Permanence of disability, weigbt and sufficiency of 
evidence, § 570, p. 782 

Permits of disability, weigbt and sufficiency of 
evidence, § 670, p. 782 

Presumptions on appeal, findings, § 757, p. 1147, 
n.21 

Becord on appeal, § 739 


Conjecture—Continued 

Self-infiicted injury, weigbt and sufficiency of evi¬ 
dence, § 664 

Submission of issues to jury, sufficiency of evi¬ 
dence, § 77, p. 1320, n. 3 
Successive injuries, etc., evidence, § 565(16) 
Vacating award, cause of ruptured disk, § 763(9), 
p. 1240, n. 64 

Weigbt and sufficiency of evidence, burden of 
proof, § 768, p. 1292 
Conjunctivitis, 

Acddent, § 169, p. 566, n. 7 
Chemical, burden of proof, § 521, p. 499 
Compensability, § 166, n. 6 

Connection of accident witb employment, evidence, 
$ 656, pp. 738-764 
Consdous volition, suicide, § 205 
Gonsdousness, 

Bmployer*s orders, violations, § 261, p. 904 
Medical and bospital Services, contracta, § 266, 
p. 917, n. 33 

Consecuti ve awards, several injuries, § 309 
Consensual relationsbip, employer-employee, § 65, 
p. 279, n. 74 
Gonsent, 

Acceptance of act, § 122, p. 429 
Adjustment of grievances, constitutionality of 
statutes, § 19, p. 86 
Arbitration, § 486 

Conunutation of payment agreements, § 338 
Conferrlng jurisdiction by, § 425, p. 276 
Deatb benefits, 

Pailure of support, § 140(3), p. 479 
Separation, § 140(3), p. 474 
Dual capacity, number of employees, § 42, p. 229 
Employees, 

Deatb benefits, medical payment deductions, 
§ 331, p. 1197 

Ezcess medical and bospital treatment pay- 
meuts, credit, § 330, p. 1191 
Special employment relation, § 47, p. 244 
Employer, 

Causal connection, weigbt and sufficiency of 
evidence, § 556, p. 746 

Obiropractor’s expenses, § 269, p. 921, n. 73 
Computation of compensation, gratuities, 
§ 294, p. 1011 

Election to accept or reject act, post 
Employee’s personal activities, § 222, p. 743 
Employer-employee relation, contract, § 65, 

p. 281 

Foreign corporations, § 37 
Bospital, selection of, § 273, p. 929 
Lump sum payments, bome purcbase, § 350 
Place of employment, § 215 
Quarters fumislied by employer, § 230, p. 783 
Scope of employment, duties, § 216, p. 714 
Settlement of action against tbird person, 
weigbt and sufficiency of evidence, § 578, 

p. 826 

Substitute employees, § 74 
Transportation by co-employee, etc., § 237 
Transportation of employee, § 235, p. 844 
Guardian, cbildren, bazardous employment, § 112 
Hiring by agent of employer, § 39 
Insurer, tbird party actions, settlement, § 324, 
p. 1173 
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Consent—Gontinued 

Loaned employees, common law, § 47, p. 242 
Medical and hospital treatment, extension, § 272 
Minoras election to come under act, parenfs ap- 
proval, § 126 

Owner, motor vehide operation, repeal of stat- 
utes, § 20, p. 95 
Parties, 

Award, 

CJonclusiveness, § 658, p. 997 
Pleadings, § 648, p. 959 
Boards or commissions, acquisition of juris- 
diction by, § 383, p. 141 
Bmployer-employee relation, contract, § 65, 
p. 279 

Jurisdiction, conferring on court by, § 426, 
p. 285 

Lump sum payments, § 341 
Transcrlpt on appeal, delay, § 741, p* 1109 
Proceedings for furtlier review, conferring juris¬ 
diction on higher court by, § 794 
Separation from spouse, evidence, § 552, p. 652 
Setting asido award, objections, § 767, p. 1274 
State officials, employee*s selection of doctor, 
§ 273, p. 931 
View of premises, § 589 
Consent awards, § 639 
Consent judgmcnts, § 639 

Consequenco of employment, forcseeability of acci¬ 
dent, § 211 

Consequences of accident, 

Evidence, § 555(1), pp. 663-669 
Hedicai testimony, § 555(5), p. 672 
Consequences of exertion and ovcrexcrt.ion, § 182, 
p. 609 

Consequences of injuries, §§ 182-202, pp. 609-660 
Pindings. § 631, p. 924 
Issues involving, jurisdiction, 8 425, p. 278 
LongshorGmen’s and harbor workers’ compensa- 
tion act, conclusiveness of findings, § 763(10), 
p. 1250 

Consequentlal elfect of evidence, findings supported 
by, conclusiveness, 8 763(3), p. 1186 
Conservancy distriets, employers, 8 96 
Consideration, 

Agreement as to compensation, 8 402, p. 197 
Compensation agreement, inadcquacy, setting 

p. 226 

Setting aaide, § 410, p. 224 
Contracts, subcontractor’s employee, llability to, 
8 107. p, 372, n. 37 

Indcpendent contractor test, 8 101, p. 348 
Independent contractors, Insurance contract, 8 00, 
p. 314 

Consistent construction of statutos, 8 20, p. 124 
Consistent findings, conclusiveness, § 763(3), p. 1189 
Consolldatiou of procoe<Ungs, 8 418 
Appeals, coinpromlse, § 750 
Consplracy to assault hy employcr, scope of acts, 
§ 026, p. 381, n. 76 
Constablcs, 

Coverage, 8 117, p, 411 
Villages, employers, 8 56, p. 260 
Constancy of employment, 

Independent contractor test, 8 04, p. 335 
Eegularlty, number of employees, 8 45 


Constant supervision, independent contractor, test, 
8 992, p. 326, n. 34 

Constitutlonal disease, death beneflts, 8 256, n. 26 
Constitutional provisions, 8§ 16-19, pp. 66-^7 
Boards and commissions, ante 
Construction of statutes witli rlgidity of, § 20, 
p. 111, n. 34 

Due process, generally, post 
Employee, deflned, § 60, p. 263, n. 53 
Injuries, course of employment^ 8 192, n. 90 
Judgments and decrees, proceedings for further 
review, § 793 

Principal employer’s liability, enforcement agen- 
cy, § 107, p. 366 

Privileges and immunities, generally, post 
Review, extended review, § 763(8), pp. 1217-1222 
Scope of review, 8 753, p. 1136 
Trlal de novo, pleadings, § 767, p. 1268 
Constitutional questions, presentation of, § 19, p. 70 
Constitutional rights, § 6, p. 53 
Constitutional weakness of employee, aggravation, 
§ 170, p. 588 

Constitutionality of statutes, § 19, p. 69 
Actions for compensation, § 19, p. 84 
Appeal and review, § 19, p. 80 
Assumption of risk, § 19, p. 71 
Evidence, 8 19, p. 85 
Children, coverage, 8 112 

Death beneflts, employment contract, 8 321, 
p. 1159 

Dependents and dependency, post 
Presumptions, post 
Construction, 

Buildlngs, 

Hazardous occupation, 8 36, p. 205 
Owners, trade or business, 8 70, p. 295 
Farm buildlngs, § 33, p. 196 
Highways, post 

Improvements on premises, owner*s liability, 
§ 108, p. 377 

Insurance policies. Insurance and insurers, post 
Construction companies, 

Private Insurance policy, coverage, 8 372, p. 87, 
n. 98 

Tnick drivers, § 29, p. 186, n. 40 
Construction of contracts, Contracts, post 
Construction of evidence, 

Aetion for compensation, review by court, 8 764, 
p. 1252, n. 37 

Causal connection, 8 956, p. 742 
Dependency, § 552, p. 045 
Directlon of verdict, 8 777, p. 1321 
Favoring claimant, 8 547(7) 

Modification of award, § 860, p. 264, n. 64 
Construction of flndings, 8 036, pp. 935-942 ; 8 779, 
p. 1334 

Dcnial of compensation, 8 638, p. 946 
Construction of instructions to jury, trial de novo, 
§ 778, p. 1323 

Construction of pleadings, 8 488 

Setting aside award, 8 767, p. 1269 
Construction of policies. Insurance and insurers, post 
Construction of rules and regulations, boards or com¬ 
missions, § 385, p. 151 

Ck>nstruction of statutes, 8 20, pp. 87-129 ; 8 99 
Agricultural workers, exemptions, 8 3% p. 191 
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C>iDStrQCtion of statates—Continned 

Amoiint of compensation, § 289, p. 971 
Appeal and reyiew, 

Determination of compensation, § 763(9), 
p. 1245 

. Jurisdiction, § 677, p. 1029 
Scope, § 751, p. 1128, n. 64 
Time limitation, § 722, p. 1073, n. 34; § 724, 
p. 1078 

Appellate court, questions of law, § 763(1), p. 1167, 
n. 69 

Arising out of employment, § 209, p. 679 
Average eamings, computation, § 293, p. 990, n. 72 
Beneficent purposes, ante 

Boards or commissions, language of act, § 384, 
p. 145 

Burden of proof, § 547(1), p. 581, n. 28 
Oasual employment, § 69, p. 287 
Commissions, appeal, admissibility of evidence, 
§ 768, p. 1288, n. 70 

Computation of compensation, average monthly 
wage, § 293, p. 1000, n. 59 

Computation of salaries, payment of, independent 
contractor test, § 101, p. 346, n. 32 
Condusiveness of award, agreement of parties, 
§ 658, p. 997 

Construction of statutes as a whole, § 20, p. 125 
Course of employment, § 208, pp. 673, 676; § 214, 
p. 706 

Coverage, § 27, p. 175 
Damage action, § 918, p. 364 
Beath benefits, $ 130, n. 12 

Amount of compensation, § 321, p. 1158 
Average weekly contributions, § 323, p. 1167 
Dependents, $ 133 
Grandchildren, § 144 
Parents, § 142, p. 496 
Pre-existing injury, f 321, p. 1159 
Time, § 204, p. 666 
Total disability, § 321, p. 1160 
Beductions from compensation, § 330, p. 1193 
Dependency, presumptions, § 136 
Disability, § 296, p. 1036, n. 39 
Dlscharge of obligation to make compensation, 
credlting payments, § 330, p. 1181 
Employees and dependents, § 20, p, 113 
Bmployees, deflned, § 60 
Bmployer, 

Definitions, § 38 
Performing labor, § 41 

Smployer-employee relation, tests, § 64, p. 209, 
n. 32 

Employment contract outside state, § 24, p. 162 
Employment in course of trade or business, § 70, 
p. 293 

Einployments included, § 27, p. 175 
Bxecutors and admlnistrators, employers, § 54 
Favoring employees or dependents, § 20, p. 112 
Pindings, sufficiency, § 631, p. 024 
Golng to and from work, employer’s premises, 
§ 234, p. 824, n. 88 
Harmless error, § 759, p, 1156 
Hernia, § 185, p. 634 

Evidence, § 656(13), p. 713 
Dlogical construction, § 20, p. 93 
Independent contractors, § 91, p. 318 
. Inferenc^, S 647(6), n. 


Oonstructioii of statutes—Continued 
Injuries, § 162; § 154, pp. 527, 533 
Outside state, § 23, p. 162, n. 24 
Interstate commerce, § 26, p. 171 
LJznitations, § 20, p. 119 
Loss of part of member, § 312 
lioss of use of member, § 314, p. 1128 
Lump sum payments, removal of employee from 
United States, § 343, n. 81 
Maximum compensation, § 293, p. 1044 
Misconduct of employees, § 336 
Misconduct of employers, 

Minor*s employment, § 334, p. 1207, n. 5 
Safety devices, § 333, p. 1201, n. 44 
Notice of appeal, arbitrator’s decision, § 729, p. 
1090 

Number of employees, § 42, p. 229 
Occupatlonal diseases, § 169, p. 560, n. 70; § 169, 
p. 561 

Out-of-state contracts, § 24, p. 162 
Partial disability, eaming capacity, § 302, p. 1084, 
n. 82 

Possibillties, § 547(3), p. 587 
Premises of employer, § 231, p. 788 
Preponderance of evidence, § 547(2), p. 584 
Previously impaired condi tion, § 298, p. 1049 
Principal contractor*s liability, $ 107, p. 366 
Public employees, § 116, p. 401 
Public purposes, § 20, p. 105 
Questions of law and fact, § 601 
Amputation, § 616, n. 18 
Bmployees and dependents, § 20, p. 112, n. 38 
Beview, § 763(8), p. 1217 
Rehearing application, time, § 663, n. 25 
Reopening case, state treasurer, § 650, p. 967 
Bepeals, statutes, generally, post 
Schedule injuries, § 306, p. 1105 
Self4nsurance statute, § 354 
Silicosis, etc., § 296, p. 1038, n. 73 
Striet construction of statutes, § 20, p. 110 
Oasual employment, § 69, p. 287 
Derogation of common law, § 20, p. 129 
Misconduct of employer, minoras employment, 
§ 334, p. 1209 

Befusal of operation, § 319, p. 1142, n. 89 
Review, excuse for delay, § 725 
Tbird-person tort-feasors, 

Bmployer’s action, § 1016, p. 561 
Statute of limitations, $ 1014, pp. 552, 557; 
§ 1014, p. 654, n. 18 

Transportation by employer, § 235, p. 839 
Trlal de novo, granting, § 765, p. 1250 
Unjust constniction of statutes, § 20, p. 93 
Unrealistic construction of statutes, § 20, p. 111 
Volunteer firemen, coverage, § 117, p, 416 
Willful misconduct of employees, § 258, p. 899 
Working h<mrs, injux*y before or after, § 230, p. 
781, n. 16 

Construction work, 

Casual employment, § 69, p. 290 
Contractores employees, prindpal employer’s lia¬ 
bility, § 109, p. 380, n. 07 
Bmployer*s trade or business, i 109, p. 384 
Farming, anticipation of, § 33, p. 196 
Construction workers, 

Dmployee status, evidence, § 550, p. 638 
Private Insurance coverage, S 372, p. 92, n. 89 
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Consuis, 

Aliens, benefidaries, § 132 
Death of beneficiary, nonresident aUen, § 146 
Oontagion, question of fact, likelihood, § 609, n. 62 
Oontagious and infections diseases. Diseases, post 
Oontaminated food, eating in restaurant, § 243, p. 862, 
n. 21 

Oontaminated water, bacterial disease, § 166 
Contemplation of parties, computation of compensa- 
tion, Work week, § 292, p. 987 
Gontemporaneous injury, arising out of emplosunent, 
§ 209, p. 689 
Contempt, 

Aetion to enforce award, § 844, p. 173, n. 33 
Adjudging witnesses, § 598, p. 847 
Oompensatlon agreements, proceedings to enforce, 
^ 413, p. 243 

Disebarge of employee, failure to make payments, 
§320 

Mode of enforcing award, § 836 
Violation of superseded decree, review of agree- 
ment or settlement, § 908, p. 339 
Contents. Form and contents, generally, post 
Contest of proceedings, objections, raising before hear- 
ing, § 498 

Ooutestcd questions, probabilities, § 547(3), p. 590 
Contiguons property, traversing, going to work, § 234, 
p. 823, n, 81 
Conti ngenciea, 

Dependency, vested rigbts, § 138 
Disability benefits, employec’s death, § 150, p. 522 
Partial Inmp sum settlement, § 340, n. 44 
Contingent awards, lump sum settlement, § 337, n. 87 
Contingent bonus, wage computation, traveling sales- 
man, $ 294, p. 1012, n. 55 

Contingent compensation, independent contractor test, 
§ 101, p. 344 

Contingent concluslons, medical opinion, § 547(10), p. 
613 

Contingent expenses, burial of employee, § 276, n. 73 
Contingent fees, attorneys, 

Distribution of proceeds of recovery against third 
party, § 1042, p. 623, n. 65 

Itcimbursement from recovery against third par¬ 
ty, { 1041, p. 622 

Contingent liability, total disability, § 301, p. 1075, n. 
39 

Continuance, 

Appeal, 

Illscretion, § 758 
Hcaring, § 750 
Finality, f 656, p. 988 
Hoaring, §§ 584, 585 

Proceedings for further review, dlseretlon of low- 
er couit, § 806 

Proceedings to secure comi)cnsatlon, J 421 
Proccediug to iiiodlfy award, failure to seek as 
waiving defects, § 850, p. 254, n. 89 
Rebcarlng, evldenee, § 667 
Spccial fund for reoponed cases, effcct of continu¬ 
ance, S 837, p. 163, n. 77 
Time, § 771 

Continuance of physical condltion, presumptlons, pro- 
ceoiiing to modify award, § 860, p. 259 
Contlimml disability, burden of proof, § 523, p. 505 
Continuing contract of employment, weight and suffi- 
ciency of evidence, § 678, p. 826 


Oontlxmity, 

Boards or conunissions, § 380 
Bmployment, breakiitg, employee’s puiposes, $ 22X 
p. 746 
Service, 

Independent contractor test, § 94, p. 335 
Time of aeddent, § 230, p. 781 
Gontinuous employment, 

Annual earnings, computation, § 293, p. 997 
Computation of compensation, § 292, p. 984 
Defined, § 30 

Delay in flling daim, weight and sufBlciency of 
evidence, § 677, p. 823, n. 69 
Silicosis or asbestosis, successive employers, § 46, 
p. 239, n. 59 

Wage computations, § 294, p. 1014 
Continuousness of payments, total disability, § 301, p. 
1077 

Contract carriers, interstate commerce, § 26, p. 171 
Gontraction of disease, dellned, occupational disease, 
§169,p.582,n.20 
Contractors, 

Aetion against third person, liability, | 985, pp. 
473-480 

Employees of, •§§ 107-111, pp. 362-390 
Bam construetlon, § 33, p. 197, n. 66 
Bvidence, $ 550, p. 641 
Questlon of fact, § 606, p. 859 
Remedies, § 107, p. 367 
Trade or business, § 70, p. 292, n. 12 
Transportation in subcontractor*s truck, § 235, 
p. 8412, n. 83 

Employers witbin act, evidence, § 549, p. 626, n. 79 
Federal govemment reservations, state laws, § 26, 
p. 170 

General contractor, 

Aetion against third person, liability, $ 965, 
pp. 477-480 

Liability, action against third person, $ 965, 
pp. 473-480 

Highway work, coverage, § 117, p. 410 
Independent contractors, generally, post 
Insurance, Principal employer^s duty, 1110, p. 386 
Insurer, admissibility of evidence, 6ubcontractor’s 
employee, § 768, p. 1292 

Liability, action against third person, $ 985, pp. 
473-480 

Premiiims due insurance fund, collection, § 303 
Presumptions, { 90, p. 313 
Private Insurance, 

Coverage of employees, § 372, p. 92 
Ooverages, § 372, p. 96, n. 54 
Rejection of act by employer, § 931 
Remedy for injuries, § 917, p. 364, n. 6 
Scaffolding, commissiones requirement, § 333, 
p. 1204, n. 77 

Securing payment of compensation, actions, •§ 933, 
n. 34 

Subcontractors, generally, post 
United States contractor, applicability of stat- 
utes, § 56, p. 258 
Contracts, §| 402-413 

Acceptance of elective compensation provisions, 
§ 939, p. 400 

Accident, ground for review, § 410, p. 221 
Acknowledgment, necessity, § 405 
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Ckmtracts—<3ont^ 

Actions, § 14 

Compensable injury, § 918, p. 363 
Bnf orcement, J 413, p. 240 
Bstoppel to rely on act as defense, § 939 
Petition for review, § 412, p. 232 
Administrative officer, flllng with, § 406 
Admissibility of evidence, 

Aetion to review or set aside, § 412, p. 233 
Rules governing, procedure to enforce, § 413, 
p. 242 

Advancement of compensation, deductions, § 330, 
p. 1184 

Agreement of party. Stipulations, generally, post 
Amendment, petition for review, § 412, p. 232 
Amount of compensation, § 289 
Appeal and review, § 408; § 413, p. 242 
Aetion to set aside, 

Hearing, § 412, p. 236 
Trial, § 412, p. 236 

Application or petition for, § 412, p. 231 
Approval, § 406, p. 205 
Cbange of eondition, ante 
Determination and relief, § 412, p. 237 
EfiPect of proceeding for, § 412, p. 230 
Evidence, § 412, p. 232 
Grounds, § 410 

Insurance carrier, vacate order approving, 
§ 408 

Jnrisdiction of conrt or commission, § 409 
limitations, § 411 
Modideation, § 851, p. 192 
Mutual mlstake, § 410, p. 225 
Procedure on release, § 412 
Proceedings for further review, § 412, p. 239 
Proceedings to set aside or modify, § 412, 
p. 239 

Rigbt of review, f 690, pp. 1047-1050 

Scope of inquiry, •§ 412, p. 230 

Wage rate, mistake as to, ground for, § 410, 

p. 226 

Applications, set aside, contents, § 412, p. 230 
Approval, 

Agreement or settlement, burden of proof, 
§ 907, p. 329 

Amount less than tbat allowed by acts, va- 
lidity, § 406, p. 202 
Conclusiveness, § 853, p. 203, n. 49 
Oourt, board or commission, § 406 
Necessity before reinstatement, § 911 
Proceedings, § 406, p. 204 
Arrest, grounds for review, 1410 
Assignment, llability for compensation, § 40 
Assumption of risk, § 941, p. 407 

Xbird person action for deatb against em- 
ployer, § 972 

Award in accordance, § 638, p. 946 

Between corporations, employer liability, $ 53 

Between employers, 

Bual employment, § 46, p. 236 
Loaned einployees, § 47, p. 246 
Boards or commissions, 

Approval, §§ 378, 406 

Powers and duties, § 406, p. 202 
Diminisbment or destruction of autbority by, 
§ 384, p. 144 

Bisapproval, powers and duties, § 406 


Contracts—Continued 

Boards or commissions—Continued 

Disapproved agreement, effect, § 407, p. 213 
Disputes, jurisdiction, § 407, p. 216 
Enforeement, § 413, pp. 240, 241 
FUing witb, § 405 
Hearings, f 406, p. 203 

Legal order or award on setting aside agree¬ 
ment, § 412, p. 238 
Presumptions, § 412, p. 233 
Review, jurisdiction, § 409 
Breach, 

Actions, § 14 

Delay in bospitalization, actions, S 918, p. 370 
Employer, 

Asserting rigbt to compensation, time, 
§ 918, p. 357, n. 14 
Rigbt of recovery, § 10, p. 57 
Insurance discontinuance, § 129 
Medical expense, reimbursement, jurisdiction, 
% 279, p. 945 
Burden of proof, 

Action to set aside or modify, § 412, p. 232 
Fraud, § 412, p. 231 
Gancellation, § 408 

Mutual mistake of parties, § 410, p. 226 
Cbange of eondition, ante 
Cbanges, amounts payable, § 402, p. 192 
Cbaracterization of duties, nature of employment, 
§ 28, p. 179 
Cbildren and minors, 

Minority, 

Burden of proof, § 412, p. 233 
Grounds for review, § 410 
Setting aside for, $ 410, p. 221 
Presumptions, § 412, p. 233 
Time for review, § 904, p. 320 
Validity agreements made by, § 403 
Circumventing application of federal act, § 26, 
p. 175 

Claims against employee, set oflP, § 330, p. 1189 
Claims, deflned as agreement for compensation, 
§ 461, p. 355 

Claims outside act, elEfect, § 407, p. 216 
Coercion, 

Burden of proof, § 412, p. 232 
Grounds for review, 8 410 
Reinstatement, § 911 
Setting aside for, § 410, p. 221 
Collateral attack of approved agreement, § 412, 

p. 220 

Common law, procedure to enforce, § 413, p. 241 
Common-law rules, applicable to suits to set aside, 
§ 412, p. 229 

Commutation of payments, § 337, p. 1214; §§ 338, 
339, pp. 1215-1219 
Penalties, § 339 

Competent evidence, action to review or set aside, 
§ 412, p. 233 

Oompliance witb statutes, necessity, § 402, p. 192 
Compromise and settlement, generally, ante 
Computation of compensation, 

Employee’s assistant, § 204, p. 1010 
Wage basis, § 292, pp. 981, 985 
Conclusiveness of approved agreement, § 407, 
p. 214 

Conclusiveness of award based on, § 853, p. 203 
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Contracts—Contlnned 

Oonditional or contingent, § 407, p. 209 
Conditions, approved agreement, finallty and con- 
clusiveness, § 407, p. 214 
Conduct, improper conduct, 

Burden of proof, 1412, p. 232 
Grounds for review, § 410 
Conferring jnrisdiction by, § 425, p. 270 
Conflicts of statutes, approval, § 406, p. 201 
Consi deration, § 402, p. 197 

Inadequacy, setting aside, § 410, pp. 224, 226 
Construction, § 407, p. 206 

Governing law, § 23, p. 157 
Loaned employees, § 47, p. 241 
Modica! and hospita! Services, § 266 
Contempt proceedings, enforceincnt agreement, 
§ 413, p. 243 

Contraetoi-s, payment of compensation, § 650, 
p. 643 

Contracts to be bound by !aw of another state, 
§ 24, p. 164 

Costs, appeais, § 412, p. 240 
Courts, 

Approval, § 406 

Powers and duties, § 406, p. 202 
Encouragoinent, § 402, p. 193 
Review, jnrisdiction, § 409 
Date of injury, conclusiveness, § 407, p. 215 
Death boiicllts, 

Crediting paymonts under invalid agreements, 
§ 331, p. 1195 

Grandmother supporting children, § 141(3), 
p. 495, n. 23 

Parciits, § 142, p, 498, n. 67 
Separation from spouse, § 140(3), p. 480 
Defenses, rules governing, procedure to enforce, 
§ 413, p. 241 

Delay in illing claim, weight and sufficioncy of 
evidence, § 577, p. 823, n. 69 
Dependency, § 352, p. 645, n. 60 
Dependency test, contributions to support, § 134, 
p. 407 
Dependents, 

Clalms for damages outslde act, effect, J 407, 

p. 216 

Liabillty for death bencllts, relcase, § 402, 
p. 105 

Disability beneflts, employee*s death, § 150, p, 521 
Disabllity or disease causing injury, concliisive- 
ness, § 407, p. 216 
Diafiguremont, § 290, p. 974 
Disputo or doubt, changing aniount payablc, § 402, 
p. 192 

Duross, setting aside for, § 410, p. 221 
Rffect, disapi>rovcd or uxiapprovcd agreement, 
§ 407, p. 213 

Klectlon to come under act, § 122, p. 427 
Election to como undor act by cmployce, signing 
noticc, § 128 

Employer, exclusiveness of remedy, § 018, p. 361, 
n. 22 

Employment contracts, § 14 

Accepting other employment, § 320 
Amount of compensation, basis, § 289, n. 90 
Annual earnings, computation, § 293, p. 997 
ApplicabUity of acts, S 59 


Contracts—Contiiined 

Employment contracts—Continued 

Arising out of employment, employee increas- 
ing risk, § 213 

Assistant county highway superintendent, ex- 
dusions, § 117, p. 410 
Association of workmen, $ 52 
Attributes, § 66, p. 282 
Basis, § 12 

Beneficiaries* right to compensation, § 130 
Breach of, Insurance discontlnuance, § 129 
Casual employments, § 69, p. 287 
Children and minors, § 112 
Church, employer transporting employee to, 
§ 222, p. 745 

Computation of compensation, § 292, p. 979 
Tips, ete, I 294, p. 1011 
Corporations, ultra vires, § 53 
Course of employment, § 214, p. 707 
Duties, § 216, p. 712 

Death benehts, guaranteed wage, § 321, 
p. 1157 

Deprivation of causes of action, etc., § 917, 
p. 351 

Discharge of obligation to make compensa¬ 
tion, crediting payments, § 330, p. 1180 
Dual employment, § 46, p. 236 
Dual relatlonship, § 37 
Election to come under act, § 122, p. 427 
Several branches of business, § 124 
Employee, 

Defined, § 60 
Tests, § 64, p. 270 

Employees within act, questions of law and 
f act, § 606, p. 858 

Employer-employee relation, § 65, p. 279 
Evidence, jurisdictional faci § 550, p. 633 
Extraterritorial operation of statutes, $ 22, 
p. 144 

Findings, § 629, p. 900, n, 95 

Foreign counties, actions, § 24^ p. 166 

Forelgn States, theory of liabillty, § 24, p. 163 

Going for pay, custom, § 241 

Going to and from work, § 232, p. 812, n. 13; 

§ 233; § 234, p. 824 
Governing law, 

Place of initial employment, § 23, p. 158 
Tort, § 23, p. 157 

Hiring by agent, emergencies, § 39, n. 226 
Husband and wife, § 78 
Illegal employment, § 72 
Implication of, worklng hours, § 230, p. 779, 
n. 92 

Independent contractors, post 
Injury outside state, § 23, p. 156 

Constitutionality of statutes, § 19, p. 84 
Contract made within Jurisdiction, § 24, 

p. 162 

Venue, § 682 
Jurisdiction, § 23, p. 151 
Liabilities, § 111 

Loaned employees, § 47, pp. 242, 244 
Oral, presumption, § 611 
Outside employees, § 231, p. 798 
Parties, governing law, § 23, p. 167 
Partnership, § 79, xt 6 
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Oontracts—Oontintied 

Bmplayment contracts—Oantlnued 

P^sidans’ fees, cominissioner*s approyal, 
i 279, p. 946 
Place of, 

Determination, $ 23, p. 159 
Goveming law, § 22, p. 147 
lnjiiry ontslde state, § 23, p. 162; § 25, 
p. 167 

Questions of law and fact, § 602 
Weight and sufficiency of evidenee, § 578, 
p. 824 

Police duty by private Citizen, § 117, p. 416 
Premises of employer, § 231, p. 786 
Profession, member of, § 85 
Public employees, § 116, p. 401 
Questions of law and fact, place, § 602 
Receivers, § 83 

Review by court, § 763(9), p. 1227 
Risk, incidental to employment, § 210, p. <^5 
Scbool district employees, § 117, p. 411 
Signing reglster, resumption of work, § 126, 
p. 436 

Special circumstances, reentry of off duty em- 
ployee, § 231, p. 786, n. 40 
Special employment, requisites, § 47, p. 245 
Submission of issues to Jury, suflaciency of 
evidenee, § 77, p. 131^ n. 88 
Suspension of employer-employee relation, 
§ 243, p. 869 

Tblrd-person tort-feasors, welght and siiflSi- 
dency of evidenee, § 1030, p. 592 
Total incapacity, average weddy wages, § 301, 
p. 1075 

Transportation by employee, § 236 
Transportation by employer, { 235, pp. 837,840 
Wage computations, 

Gontinuous employments, § 294^ p. 1014, 
n. 76 

Otber employers, § 294, p. 1020 
Working bours, injury before or after, § 230, 
p. 782 

Enforcement, § 413, p. 240 
Bnforcement as to decree, § 413, p. 242 
Bnlargement of act by, § 389, p. 158 
Bvidence, 

Aetion to set aside or modify, § 412, p. 232 
Findings supported by, $ 412, p. 236 
Admissibllity, § 541 

Proceeding to modify or vacation, $ 412, 
p. 232 

Rules goveming, procedure to enforce, § 413, 
p. 242 

Yaeation, $ 412, p. 234 
Bxeeution generally, § 404 
Bzlstence of agreement, neeesslty for review, 
5 408 

Bzlstence of Independent contractor test, § 104 
Bztraterritorial applicatlon of law, theory, § 23, 
p. 153 

Fact Questlons, action to set aside, § 412, p. 236 
Fallure of employee to receive statutory amount, 
f 410, p: 226 

False representations, setting aside, grounds for, 
§ 410, p. 223 

False stat^nents, setting aside, grounds for, § 410, 
p. 223 


Oontraets—Continued 
Filing, § 405 
Final receipts, 

Burden of proof, exeeution, § 412, p. 233 
Bxeeution, mistake, § 410, p. 225 
Petition to set aside, limltations, § 411 
Finality of approved agreement, § 407, p. 214 
Findings, 

Action to set aside or review, § 412, pp. 230, 
237 

Supporting judgments, § 412, p. 237 
Inclusive, appeals and proceedings to set 
aside or modify, § 412, p. 239 
Fixed sum, payment of, independent contractor 
test, § 101, p. 345 

Form and exeeution generally, § 404 
Fraud, § 402, pp. 195, 19G 

Action to set aside, burden of proof, § 412, 
p. 231; § 412, p. 232 
Ground for review, § 410, p. 221 
Setting aside, grounds for, § 410, p. 222 
Funeral expenses, § 276 
Going to and from meals, § 240, p. 854 
Goveming law, § 22, p. 148 
Gross inaccuracy, material facts, § 406, p. 203 
Gross inadequacy as eonsideration, setting aside, 
§ 410, p. 224 

Guardian of minors, neeesslty, § 403 
Hearing, 

Action to set aside, § 412, p. 236 
Neeesslty, § 407, p. 210 
Bules goveming, procedure to enforce, { 413, 
p. 242 

Hiring by agent of employer, $ 39 
Home nursing, $ 268, n. 52 
Hospital Services. Medical and hospital Services, 
generally, post, this subhoad 
Housekeeping, dependency test, § 134, p. 455 
lUiterate employee, § 402, p. 196 
Implied contracts, generally, post 
Impossibility of approval, § 406, p. 201 
Improper conduct of party, setting aside, § 410, 

p. 220 

Indemnity contracts, insurance, § 353(2). 
Independent contractors, post 
Instructions to jury, action to set aside or review, 
§ 412, p. 237 

Insurance and insurers, generally, post 
Intention of parties, § 407, p. 207 
Judge, approval by, § 406, p. 206 
Judgments, 

Action to set aside or review, § 412, p. 238 
Supported by findings, § 412, p. 237 
Enforcement as decree, § 413, p. 242 
Judgment notwithstanding verdict, S 412, 
p. 238 

Bules goveming, procedure to enforce, § 413, 
p. 242 

Jury questions, action to set aside, § 412, p. 236 
ICnowledge of rights under statute, § 402, p. 195 
Legislature, encouragements, § 402, p. 103 
liability of employer fixed by award, § 402, p. 107 
Liability of employer or ixisurer, conclusiveness, 
§ 407, p. 214 
Limitations, post 

Longshoremen*s act, Insurance, $ 918, p. 365, n. 43 
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CJontracts—Continued 

Lump sum payments, etc., § 341 

Appellate court*s Jurisdiction, § 340 
Penalties, § 339 
Medical and hospital Services, 

Aetions, § 281 

Amount, § 277, p. 941, n. 91 

Employee’s selection, § 273, p. 934 

Expense payments, creditlng, § 330, p. 1101 

Jurisdiction, § 279 

Riglits of persons supplying, § 275, p. 936 
Selection of, § 273, p. 929 
Treatment, § 266, p. 016 

Cumulative remedies, § 918, p, 360 
Exclusiveness of jurisdiction, § 279, 
p. 045 

Medical terms, § 407, p. 206, n. 80 
Memoranda, § 404, p. 199, n. 84 
Mentally deficient and mentally ill persons, post 
Minority. Children and minoi-s, ante, this sub- 
liead 

Misroprcsentation. Praud, generally, ante, this 
sublicad 

Mistake, § 402, p. 106; § 808, p. 315 
Burden of proof, § 412, p. 232 
Effect, § 402, p. 105 

Grossly inadoquate consideration, § 402, 
p. 196, n. 48 

Ground for reviow, § 410, p. 221 
Matorial mistake, sctting asido, ground, § 410, 
p. 224 

Misuse, action to set aside, § 412, p. 236 
Modifi<?ation, § 408; §§ 806-012, pp. 30S-34G 
Appeals and procoedings for, § 412, p. 239 
Burden of proof, § 412, p. 232 
Evidence, conformity to allegations, § 412, 
p. 232 

Materlal mistake, § 410, p. 224 
Mutual mistake with parties, § 410, p. 226 
Plcadlngs, § 412, p. 230 
Mutual mistake, § 410, p, 224, n. 39 
Nature and validity in general, | 402, p. 192 
Neccssity of approval, $ 406 
Negllgencc, mistake due to, setting asidc, effect, 
§ 410, p. 224 

Next friend of minor, 8 403 
Nonresident forcign guardian, § 403 
Notice, 

Accident, conclusivenesa, 8 407, p. 216 
Injury outslde state, rejcction of act, 8 25 
Necesslty, 3 453 

Proceedings for approval, 8 406, p. 204 
Nunc pro ituic order of approval, 8 400, p. 205 
Obligat Ion to pay componsation, 8 401 
Omlsslon, 8 407, p. 200, n. 79 
Operatlon and effect, 8 407, p. 207 
Out-of-state contracts, aetions, common law, 8 24, 
p. 165 

Parol contract, generally, post 
Partial disahility, 3 407, p. 216 
Parties, § 403 

Competency, conclusiveness, 8 407, p. 215 
Improper conduct, setting aside, § 410, p. 220 
Mutual mistake, setting aside, 8 410, p. 225 
Proceedings for approval, 8 400, p. 204 
Bules governing, procedure to onforce, 8 413, 
p. 241 


Contracts—Continued 

Payment of compensation, 

Aetions, 3 935 

Approved agreement, 8 407, p. 213 
Forgery, weight and sufficiency of evidence, 
§ 678, p. 827 

Ineffectlve or invalid agreement, § 407, p. 214 
Mixed questions of law and fact, § 600 
To other persons, effect, 8 387 
Permissive, 8 402, p. 193 
Petition, 

Final receipt, set aside, limitations, § 411 
Proceedings for approval, 8 406, p. 204 
Reinstatement of original agreement, limita- 
tion, § 411 

Review, limitation, 8 411 
Set aside, contents, 8 412, p. 230 
Physical condition of employee, false statements, 
setting aside, § 410, p. 223 
Physical condition or disahility, conclusiveness, 
§ 407, p. 216 
Physicians, 

Evidence, 8 284, p. 958 
Issnes, 8 283 

Place of contract of employment Employment 
contracts, ante, this subhead 
Pleadings, 

Action to set aside, § 412, p. 230 

Findings supported by, § 412, p. 236 
Rules governing, procedure to enforce, 8 413, 
p. 241 

Presumptions, § 412, p. 233 

Rules governing, procedure to enforce, 8 413, 
p. 241 

Prima facie evidence, final receipt, termination of 
liability, § 412, p. 233 

Principal contractores liability, § 107, p. 369 
Principal employer’s trade or business, test, 8 109, 
p. 382 

Procedural rules, enforcement of agreements, 
§ 413, p. 241 

Procedure, enforcement, 8 413, p. 241 
Procedure and relief, review, 8 412 
Proceedings for approval, 8 ^6, p. 204 
Proceedings for lirther review, 8 412, p. 239 
Proof of approval, 8 406, p. 205 
Public oflftcers, exclusions, 8 115 
Quarters fumished by employer, § 230, p. 783 
Quasi contracts, 

Aetions against third persons, reimbursc- 
ment, § 1012 

Medical and hospital Services, insureres lia¬ 
bility, 8 275, p. 930 
Rlghts, § 14 

Reformation of receipt or release, 8 412, p. 240 
Rohearing, 

Approval, § 406, p. 205 
Petition to set aside receipt, § 412, p. 230 
Reinstatement, post 

Relationship, employer-employee, 8 65, p. 270 
Remote subcontractor’s omployees, 8 107, p. 365 
Ropayment, advancements for medical bilis, etc., 
evidence, 8 568, p. 771, n. 39 
Representation, amount not less than statutory 
amount, 8 402, p. 106, n. 44 
Roputation by elther party, 8 407, p. 213 


101 C.J.S.—84 
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CJontracts—Ck)ntinTied 

Res Judicata, decision dlsmissing action on agree- 
ment, § 413, p. 242 
Restrictioiis, § 402, p. 194 

Retentiou of employee in employment, § 402, 
p. 197 

Review. Appeal and review, generally, ante, this 
subhead 

Salsupy ppiop to injury, condusiveness, § 407, 
p. 215 

Service contracts, 

Attorney’s fees, approval, § 820, p. 120 
Retroactive operation of statutes, presump- 
tions, § 21, p. 137 
Yearly basis of earnings, § 67 
Setting aside, 

For cause, § 410, p. 221 
Fraud, etc., § 651, p. 971 
Retroactive operation of statutes, | 21, p. 142, 
n. 55 

Settlement Compromise and settlement, general¬ 
ly, ante 

Statute of frauds, § 404, p. 198, n. 79 
Statutes, 

Form and ezecution, compliance with, § 404 
Grounds for review, 1410 
Statutory amount, failure of employee to receive, 
§ 410, p. 226 

Stipulation for judgment, § 402, p. 197 
Stipulations, construction, § 407, p. 206 
Subcontractor’s employees, § 107, p. 364 
Sufflciency of approval, § 406, p. 205 
Superior court, proceeding to enforce contract, 
§ 413, p. 243 

Supplemental agreement, § 402, p. 192, n. 7 
Support contracts, dependents, divorce, § 140(2), 
p. 469 

Surrender, statutory rigbt to compensation, ef- 
fect, § 410, p. 226 

Tender of payment, declining to accept, limita- 
tions, § 411 
Terms, § 402, p. 194 

Construction, § 407, p. 207 
Tbird-person tort-feasors, 

Admissibility of evidence, § 1029 
Contract of employee not to sue employer, 
real parties in interest, § 1015, p. 559 
Out-of-state contracts, § 24, p. 166 
Pleadings, § 1023, p. 576 
Pleadings for insurer, § 1023, p. 578 
Third persons, aetions by employee against, 
Agreement with employer not to sue, § 983, 
p. 463 

Person contracting with employer of injured 
person, liability, § 985, pp. 473-480 
Relations between employer and anotber, lia¬ 
bility, § 985, pp. 473-^ 

Time for approval, § 406, p. 201, n. 99 
Transportation by co-employee, eta, §§ 236* 237 
Transportation by employer, $ 235, p. 840 
Transportation in employee*s vdiicle, traveling 
expenses, § 236 
Trial, 

Action to set aside, $ 412, p. 236 
Bules governlng, procedure to enforce, § 418, 
p. 242 


Contracts—Continued 
Vacation, 

Evidence, § 432, p. 234 

Gonformity to allegations, § 412, p. 232 
Material mistake, § 410, p. 224 
Venue, action to set aside board^s order, § 412, 
p. 240 

Venue statutes, suit to set aside, § 412, p. 229 
Veriflcatlon, necessity, § 405 
Wage contracts, computation of compensation, 
room and board, § 294, p, 1013 
Weigbt and suflBlciency of evidence, 

Action to set aside or modify, § 412, pp. 234- 
236 

Rules goveming, procedure to enforce, § 413, 
p. 242 

Withdrawal by either party, § 407, p. 213 
Contradictory evidence, 

AdmissibUity, § 525, p. 512 
Appeal, presumptions, § 757, p. 1147 
Claimants, rejection, § 547(9), p. 610 
Disability, § 570. p. 782, n. 8 
Bxpert testimony, § 555(5), p. 676 
Hernia, medical testimony, § 555(13), p. 715 
Medical testimony, § 547(10), p. 617 
Questions of law and fact, course of employ¬ 
ment, § 611, p. 870 
Rejection, § 547(9), p. 608 
Contradictory flndings, § 634; § 779, p. 1335 
Contributlng cause, 

Former injury, § ISO 
Injury, §179; § 203, p. 663 

Arising out of employment, § 209, p. 686 
Pre-existing dlsease, § 181 
Intoxication, § 263, n. 52 
Prior injuries or further disabilities, § 180 
Contributions, 

Accident fund, abrogation of defenses, employer*s 
failure, § 940 

Award, condusiveness, § 657, p. 993 
Death beneflts, 

Deductions, § 331, p. 1197 
Dependency, § 134, p. 451 
Support, § 323, p. 1165 

Dependents, death benefits, weigbt and suffidency 
of evidence, § 573 

Difficulty of obtaining, rejection of clalm, § 27, 
p. 178, n. 74 

Earnings, death benedts, dependents, § 323, p. 
1168 

Employee, 

Awards, support of family, § 643 
Deductions from award, § 330, p. 1192 
Pensions, de<luctions, § 330, p. 1189, n. 34 
Employer, third person, rights, § 982, p. 455 
Employer to third-party tort-feasor, § 1040, p. 610, 
n. 46 

Evidence, § 552, p. 645 
Industrial accident fund, 

Bringlng employee under act, § 59 
Employer’s failure, § 933 
Right to compensation, § 64, p. 278, n. 56 
Industrial commissiones administrative costs, con- 
stitiitionality of statutes, § 19, p. 78 
Instriictions to Jury, dependency, § 778, p. 1330, 
n. 11 

Insurance fund, policemen, coverage, § 117, p. 413 
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Oontributions—Continned 

Joint and several liability of employers, § 46, 
p. 236 

Occupational diseases, successive employers, § 46, 
p. 240 

Parents, dependency, evidence, § 552, p. 655, n. 27 
Private insurer, right to, § 376, p. 113 
Secondary liability, § 111, p. 389 
Settlement of wrongful death action by depend¬ 
ente of employee, effect, § 982, p. 457 
State Insurance fund, 

Abrogation of defenses, 

Assumption of risk, § 941, p. 406 
Pellow servanfs negllgence, § 942, p. 410 
Comparative negligence, mitigation of dam- 
ages, § 940, p. 405 

Support, 

Death benefits, § 323, p. 1165 
Brothers and sisters, § 143 
Ohildren, § 141(1) 

Evidence, § 141(3), p. 490 
Grandchildreii and grandparents, § 144 
Mental health of surviving spouse, § 140 
(3), p. 472 

Separation from spouse, § 140(3), p. 470 
Step-children, § 141(2), p. 483, n. 12 
Dependency, parents, § 142, p. 500 
Dependency test, § 134, p. 455 
Reopening hearing, § 696 
Separation from spouse, § 140(3), p. 477 
Voluntary desertion, § 140(3), p. 476 
Wife, husband’s dependency, § 140(1) 

Tax liability, § 10, p. 73 

Third person tort-foasors, omployer as additional 
<icpondcnt, § 1021, p. 571 

Third persons, actlons against employer, right 
to, § 982, p, 455 

Contributory causo of disability, accident as, burden 
of proof, § 521 p. 488 
Contributory negligence, § 259 

Abrogation of defenses, § 940, pp. 401-405 
Actlons, 

Burden of proof, S 950, p. 425 
Injuries, dofena<'S, 045 
Pleatiings, 940, 950 
Wrongful death, 

Burden of proof, § 977 
Instruet ions, § 978 
Admlasll)llity of evidencts § 957 
Applicaiiility of law, § 208, p. 677 
Arising out of employnuMit, defenses, § 213 
Defenses, § 5, p. 45; § 10, p. 59 

Action against third i)erson, jf 084 
Election procludlng rellanee upon, complaint, ae- 
tlons for wrongful death, requisitos, § 970 
Employee, 

Action for damages, waiver, effect, § 392, 
p. m 

Appeal, allegations, § 707, p. 1269, n. 81 
Arising out of eniployment, § 213 
Causlng Injury or deatli, burden of proof, 
S 521, pp. 502. 50;j 
Couraci of employment, S 218 
Defense to action by insurer or <unployer 
against third party tort-feasor, § 1010, 
pp. 543, 544 
Exertion, § 182 


Contributory negllgence—Continned 
Employee—Continued 

Purther disability, § 180 
Question of fact, § 612, p. 875; § 960 
Third-person tort-feasors, questions of fact, 
§ 1032 

Employer, action by insurer or employer against 
third party tort-feasor, effect, § 1010, pp. 544, 
545 

Findings, § 629, p. 906 

Rejectlon of act by employer, § 962 
Instructions to jury, § 623 
Misconduct of employees, § 336 
Order overruling demurrer, appeal, § 963 
Pleadings, Insurance, § 954 
Third-person tort-feasors, 

Burden of proof, § 1028, pp. 585, 586 

Defense, § 1024, p. 581 

Liability, 

Employer^s negligence, § 1039, p. 005, 
n. 5 

Beimbursement of employer or insurer, 
§ 1040, p. 617 
Questions of fact, § 1032 
Weight and sufflciency of evidence, § 1030, p. 
593 

Third personas, action against employer, post 
Control, 

Assistants, Independent contractors, test, § 95, 
pp. 336-339 

Contractores employees, Principal employer’s lia¬ 
bility, § 109, p. 379 

Corporate affairs, stockholdcr liability for com- 
pensation, § ^ 

Corporation, officers, § 82, p. 304 
Dual capacity as employee and independent con¬ 
tractor, § 105 

Dual employment, § 46, p. 236 
Duration of employer-employee relation, surren- 
der, § 63 
Employee, 

Evidence, § 550, p. 633 

Fact question, § 606, p. 860, n. 9 

Misconduct of general superintendent, § 332, 

p. 1200 

Transfer of Services to another, § 47, p. 245 
Employer, 

Going to and from work, § 232, p. SIC; § 234, 

p. 822 

Transportation by employer, § 235, p. 836 
Instrumentality, arising out of employment, 

§ 209, p. C80 

Medical and hospital Services, § 274 
Premises, § 231, pp. 784, 700 
Privato way.s, § 238, p. 850 
Street accidonts, § 248, p. 875 
Transportation by third person, § 237, n, 20 
Employer-employee relation, 

Determination of existence, g 64, p. 270 
Existcnce test, § 64, p. 271 
Fixed sum, payment of, independent contractor 
test, § 101, p. 345 

Goverumental bodles, employers, § 56, p. 259 
Independent contractors, gencrally, post 
Loaned employees, § 47, p. 242 
Tests of liabilities, § 47, p. 246 
Molor carrier, lease, § 71, n. 64 
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Control—Continued 
Premises, 

Constitutional amendments, § 17, n. S2 
Employer, liability, action against third per- 
son, § 985, p. 469 

Independent contractor, § 92, p. 328 
Principal contractor’s liability, § 107, p. 368; 
§ 108, p. 376 
Public oflacers, § 115 

Rigbt of, Public employees, § 116, p. 402 
Salary payments by bours, employee test, § 101, 
p. 348 

Volunteer flre m en, coverage, § 117, p. 416 
Controlling issue, appeal, suflaciency of testimony, 
§ 763(1), p. 1173, n. 86 

Controversy between insurers, etc., scope of review, 
§ 753, p. 1137 

Controverted issues, findings of fact, § 627, p. 895 
Convalescence, 

Smoking cigarette, § 220, p. 730 
Temporary disability, § 304, p. 1095 
Convenienee, de^th benefits, separation from sponse, 
§ 140(3), p. 472 
Convenienee of employee, 

Acts for, § 220, pp. 722-730 
Violation of rules, § 245, p. 868 
Oonversation by juror with dalmanfs attomey, new 
trial, § 781, p. 1344, n. 15 

Oonveyor belts, riding, departure from employment, 
§ 219, n. 19 
Conviction of crime, 

Oredibillty of witnesses, § 598, p. 846 
Disability compensation, § 206, p. 1040 
Intoxication, § 263 

Minor’s employment, bours of work, § 334, p. 1209 
Trial de novo, admissibility of evidence, § 768, 
p. 1289, n. 79 

Conviets. Prisons and prisoners, generally, post 
Convincing evidence. Ciear and convincing evidence, 
generally, ante 
Cooks, 

Assistant to, S $9, n. 14 
Special mission, § 231, p. 806^ n. 94 
Tugboats, procuring supplies, § 232, p. 816 
Cooling-off period, co-employees assaults, § 226, p. 763, 
n. 54 

Cooperage Corporation, painting smokestacks, classifi- 
cation, § 36, p. 206 
Cooperation, 

Accepting otber employment, § 320 
Independent contractors, control, § 92, p. 326 
Rebabilitation of employees, § 206 
Cooperation in medical treatment, wilful failure, § 319, 
p. 1151 

Cooperation witb doctors, weigbt and sufficiency of 
evidence, § 574, n. 11 
Co-operatives, coverage, § 35 

Coordination, loss of power of, eye injury, § 316, p. 
1136 

Coordination of eyes, glasses, total loss of Vision, 
§ 316, p. 1137 

Oo-ownersbip, questions of law and fact, § 607, p. 861, 
n. 23 
Copies, 

Awards, sending to parties, § 646 
Certified copy of award, S 836 


Copies—Continued 

Physician*s report, necessity of sending to em- 
ployee or attorney, § 907, p. 332 
Comerib, building, classification, § 36, p, 206 
Coru busking business, § 33, p. 194, n. 28 
Oom sbredders, 

Bxemptions, § 33, p. 194, n. 28 
Insurance, coverage, § 122, p. 429 
Coronary occlusion, 

Burden of proof, § 521, p. 499 
Evidence, admissibility, § 537, p. 549, n. 17 
Exertion, § 184, p. 624 
Predisposition to, aggravation, § 177 
Coronary thrombosis, 

Arising out of employment, § 212, n. 85 
Burden of proof, § 521, p. 499 
Exertion, § 184, p. 623 
Injury, § 177 

Instructions to jury, trolley car driver, § 778, 
p. 1328, n. 28 

Review by court, divided medical opinion, § 763 
(9), p. 1235, n. 48 

Soot inbalation, § 169, p. 564, n. 6 
Weigbt and sufficiency of evidence, lifting, § 768, 
p. 1295, n. 13 
Coroners, 

Death certificate signed by, admissibility, evi¬ 
dence, § 537, p. 561 
Testimony, bearsay, § 547(11), n. 12 
Verdict, causality, prima facie case, § 555(1), p. 
669 

Verdict or report as to eause of deatb, admissi- 
bility, § 538 
Oorporations, 

Agents, § 82 

Misconduct of, § 332, p. 1200 
Safety orders, violation of, § 333, p. 1206, 
n. 97 

Testimony, § 598, p. 845 
Assault, actions, § 926, p. 381 
Casual employees, § 69, p. 286, n. 52 
Cbange of name, private Insurance policy, ref- 
ormation, § 375, p. 106, n. 20 
Classification of acts, § 2 

Dissolution of corporate employer, private Insur¬ 
ance, liability, § 376, p. 111, n. 39 
Employers, §§ 37,53 
Receivers, § 65 

Witbin act, evidence, § 549, p. 626, n. 79 
Foreign corporations, generally, post 
Formation by general laws, constitutionality of 
statutes, § 19, p. 87 

^lisconduct of officers, etc., § 332, p. 1200 
Munlcipal corporations, generally, post 
Officers and employees, § 82, pp, 301-304 

Commissiones jurisdiction, f 549, p. 629, n. 98 
Corporate employer, liability, action against 
tbird person, § 985, p. 481 
Coverage, § 79, n. 6 

Election to come under act, § 125, p. 436 
Employees status, evidence, § 550, p. 636 
Liability as tort-feasor, amount of compensa¬ 
tion recoverable, $ 1040, p. 611 
Misconduct of, § 332, p. 1200 
Officers as employees, § 79, n. 6 
Opinion of, test of employer-employee rela- 
tion, § 64, p. 278 
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Clorporations—Continued 

OfBcers and employees—CJontlnued 

Private Insurance coverage, § 372, p. 33, n. 
39; § 372, p. 94, n. 41 

Wage eomputation, dnal capacity, § 294, p. 
1023 

Willful misconduct, safety reQuirements, 

§ 333, p. 1206, n. 97 

Partnership interest, private insurance, coverage 
Uability, § 372, p. 96 
President, exclusions, § 67, n. 39 
Sale of assets, parties to proceeding for modifi- 
cation of award, § 858, n. 68 
State, goveming law, § 22, p. 143, n. 58 
Stock of employer Corporation, ownership, liabil- 
ity, action against tbird person, § 985, pp. 
468, 469 
Corrections, 

Awards, § 649, pp. 961-906 
Remand, § 788, p. 126 

Peview proceedings, running of time, § 724, 

p. 1081 

Decision, 

Appeals, § 684, p. 1038 

Trial de novo, presumptions, § 768, p. 1284 
Deposition, § 580, n. 27 
Findings, § 635 

Appeals, § 730, p. 1094 
Striking faets, § 763(7), p. 1215 
Judgments and decrees, post 
Mlstake, private insurance policy, reformatioii, 
§375 

Record on appeal, §§ 743, 744 

l^roccedings for further review, § 801, p. 72 
Vision by glasses, etc., § 310, p. 1136 
Correctncss, 

Principies of law, review by court, § 763(10), p. 
1247 

Proceedings for further review, findings, pre- 
sumptions, § 805 

Correspondence. Letters, generally, post 
Oorroboration, 

Claimant*s testimony, § 547(9), p. 609 
Accident, § 555(2) 

Contributions to STipport, § 547(9), p, 608, n. 33 
Bmployee’s status, § 550, p, 030, n. 6 
Bacpert testimony, possibility, § 555(5), p. 683 
Hearsay evldence, § 547(11), n. 14 
Causution, § 555(3) 

Findings, constrnction, § 636, p. 039, n. 03 
Medical testimony based on subjectivo symptoms, 
proceeding to modlfy award, § 860, p, 261, 
n, 53 

Opening award, newly discovcred evidence, § 651, 
p. 969 

Proceeding to modlfy award, § 800, p. 201, n. 53 
Rejectlon, f 547(8), p. 607 
Costs, § 823, pp. 132-135 

Appeals, § 824, pp. 135-139 

Dlscretion of court, § 758, n. 44 
Apportionment. lien against recovcry tvom thlrd- 
party tort-feasors, § 1041, p. 618, n. 6 
Award of, § 288 

Boards and commisslons, admlnistration costs, 
§378 

Burial, assumptions, § 284, p. 959 
daimant taklng deposltioss, $ 825 


Costs—Continued 

Constitutlonality of statutes, § 19, p. 81 
Cure of error, § 769, p. 1159 

Deduction from recovery against third-party tort- 
feasor, § 1040, p. 612 
Dismissal of appeal, § 749, p. 1124 
Employee*s equipment, eomputation of compensa- 
tion, wage basis, § 294, p. 1010 
Fares insufficient to defray, transportation by em¬ 
ployer, § 236, p. 844, n. 95 
Fees of expert witnesses, § 823, pp. 134,135 
Hospitalization, weight and suflOiciency of evi¬ 
dence, § 56^ p. 770 

Insurer*s liability, weight and sufiSciency of evl¬ 
dence, § 578, p. 827 
Intervenor, liability, § 824, p. 138 
Living, cost of, death benefits, extent of depend- 
ency, § 322 

Loss of member, medical attention, § 311 
Maintenance, cost of, death benefits, deduction 
from contributions, § 323, p. 1168 
Medical and burial expenses, Joinder of claims, 
§ 278 

Necessity of appeal, § 824^ p. 139 
Objections on appeal, § 824^ p. 138 
Parties, 

Denial to either party on appeal, § 824, p. 137 
Payment by each party, § 823, p. 133 
Taxing against, § 824, p. 135 
Payment by employer, transportation by co-em- 
ployce, § 237 

Penalty, § 848, p. 183, n. 67 
Printing, § 824, p. 139 

Proceeding for additlonal compensation, § 877, 
p. 294 

Reimbursement from recovery against third par¬ 
ty, § 1041, pp. 621, 622 
Remand, instructions, § 788, p. 32 
Review by court, amending judgment, § 784 
State insurance, extraterritorial operation of stat¬ 
utes, legislatlve intent, § 23, p. 152 
Support, cost of, death benefits, basis, § 321, p. 
1156 

Surgical expenses, evidence, § 284, p. 961 
Taxing costs, 

Appeals, § 824, pp. 135-139 
Fees of expert witnesses, § 823, pp. 134, 135 
Third-party tort-feasor’s liability to employer, 
§ 1039, p. 608 

Transporting body, f 276, p. 038, n. 73 

Cotton, hauling to owner’s gin, sharecropper, § 33, p. 
191, n. C 

Cotton ginner, wage eomputation, seasonal employ- 
mont, § 294, p. 1018, n. 2 

Cotton oil company employee, cyclone, § 250, n. 10 

Ooiighing spell, arising out of employment, § 212, n, 
97 

Counsel, 

Argument of counsel, generally, ante 
Attorneys, ante 

Counter offer, insurance, weight and sufficiency of 
evidence, § 575 

Counterclaims and set-off, 

Action for premiums, private insurance, § 371, 
p.83 

Disability compensation, wage earning capacity, 
§ 296, p. 1043, n. 28 
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Oounteiclaiins and set-off—Continued 
Reylew^ § 731 

Oonntervaillng evldence, daimanfs testimony, rejec- 
tion, § 647(9), p. 610 
Counties, 

Actions for compensation, venne, § 427, p. 285 
Appeals, jnrisdictlon, § 677, p. 1027 
Board of education, employer, § 56, p. 267, n. 88 
Gonstltational amendments, § 17 
Oontractors, poison ivy eradication, § 90, p. 316, 
n. 45 

Goroners, generaUy, ante 
Courts, 

Employers, § 66 
Findlngs, appeals, § 627, p. 896 
Employees. Officers and employees, generally, 
post, thls snbhead 
Employers, § 66, p. 255 

Hazardous occupations, § 66, p. 257 
Engineers, highways, exclusions, § 117, p. 409 
Failure to Insure, tort liabillty, § 933, m 60 
Fair associations, classidcation, § 2, n. 37 
Free fair associations, employers, § ^ 

Higbway superintendent, coverage, § 117, p. 409 
Hospitals, expenses, § 269, p. 921, m 80 
Knowledge of employee*s prior disability, reim- 
bursement from special fund, § 837, p. 156, 
n. 46 

OfOicers and employees, § 116, p. 404 
Exdusions, § 116; § 117, p. 408 
Qnestion of law, status, § 606, p. 859, n. 99 
Boad work, private Insurance coverage, § 372, 
p. 92, n. 39 

Party, proceedings against, § 430 
Peace officers, extrabazardous employment, § 117, 
p. 413 

Policeman pursuing motorist, outslde of, course of 
employment, f 216, p. 712, n. 44 
Prisoners, employees, § 116, p, 408 
Beimbursement from special fund, § 837, p. 153, 
n. 23 

Relief, performing work in retum for, § 117, p. 419 
Residence, county of, notice of appeal, § 729, p. 
1089 

Retroactive operation of statutes, widow’s bene- 
fits, § 21, p. 140 

Road constructlon, trade or business, § 35 
Setting aside award, pleadings, § 767, p. 1272 
Country clubs, 

Oaddies, generally, ante 
Employees, coverage, § 35 
Maids, domestic servants, § 32 
Country estate, caretaker, § 33, p. 195, n. 39 
Course of business, 

Employment, evidence, § 550, p, 634 
Number of employees, § 43, n. 62 

Regularity of employment, § 45, n. 78 
Street repair employees coverage, § 117, p. 410 
Course of employment, §§ 208-257 

Abrogation of defenses, § 941, p. 406, n. 13 
Actions, § 944, p. 412 
Fellow servanfs negligence, § 942 
Accident, evidence, § 566(1), p. 668 
Accident Insurance, § 9 
Actions, 

Negligence, defenses, § 944, p. 415 
Presumptions, § 956 


Course of employment—Continued 
Appeal and review, 

Aetion for compensation, § 764^ p. 1266 
Agreement or settlement, issues determined,. 
§ 908, p. 336 

Burden of proof, § 768, p. 1285, n. 45 
Contention for first time, § 692 
Dependency, § 763(9), p. 1231 
Evidence, § 763(9), p. 1233 
Jurisdiction, § 782, p. 15 
Arising out of employment, § 209, p. 688 
Assignments of error, award contrary to law, 
§ 747, p. 1118 

Award, conclusiveness, § 657, p. 991 
Blood vessel rupture, § 184, p. 621 
Burden of proof, review of agreement or settle* 
ment, § 907, p. 329 
Burial expenses, § 276, n. 80 
Causal connection, § 208, p. 677 

Welght and sufficiency of evidence, S 656,. 
p. 743. 

Children, illegal employment, § 113, p. 395, n. 44 
Coemployee, acts for benefit of, § 223 
Computation of compensation, gratuities, $ 294,. 

p. 1011 

Conclusiveness of agreement or settlement, § 897,. 
p. 312 

Conclusiveness of award or judgment, § 853, p. 206 
Constitutional amendments, § 17 
Contagious and Infectious diseases, § 169, p. 671 
Ooronaiy thrombosis, shock, § 177 
Defined, § 214 

Diseases, § 163; § 209, p. 688 
Actions, § 924 
Hastening, § 171 

Employee’s comfort or convenience, acts for, § 220* 
Employee’s individual purposes, acts for, § 222,. 
pp. 741-749 

Enlargement, etc., of scope, § 217 
Exdusions, trade or business, § 70, p. 291 
Exertion, § 182, p. 616 

Extraterritorial operation of statutes, legislative 
intent, § 23, p. 152 

Facts and circumstances, § 208, p. 676; § 217,. 
p.717; § 611, p. 870, n. 13 

Failure to take steps to come under act, actions,. 

§ 932, n. 31 
Falis, § 257(1) 

Finality of decision, § 684, p. 1042 
Findings, § 624; § 6^ p. 828; § 629, p. 904 
Construction, § 636, p. 937, n. 86 
Finality, § 637, n. 31 
Sufficiency, § 631, p. 924 
Foreseeabillty of injury, § 211 
Fui-ther disability, employee’s negligence, § 180 
Going to and from work, employer’s premises,. 

§ 234, pp. 820, 824 
Hearing, § 68G 

Heart attack, evidence, § 555(12), p. 706 
Heart injury, § 184, p. 623 
Heat, § 187, p. 643 
Hernia, trauma, § 185, p. 632 
Implied findings, § 636, p. 940 
Infection, § 168, p. 552 
Injuries, §153; § 154, p. 533 
Agenfs admisslons, § 555(3) 

Statutes, § 152 
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Course of employment—Continued 
Injuries—Continued 

Third person inflicting, § 162 
Injuries not within act, § 923 
Instructions to jury, § 623; § 778, p. 1327 
Intemal injury, § 183, p. 617 
Jury trial, denial of claim, § 770, p. 1300 
Liberal construction of statutes, § 20, p. 124, n. 61 
Longshoremen’s and harbor workers’ compensa- 
tion act, conclusiveness of flndings, § 763(10), 
p. 1250 

Malpractice of physician, aggravation of injuries, 
§ 1044 

Medical and hospltal expenses, § 266 
Medical and hospital Service contracts, § 266, p. 
918 

Medical and hospital Services, § 269, p. 920 
Medical and hospital treatment, § 266 
Medical attention, employer*s rofusal to furnish, 
§207 

Misconduct of employee, § 258 
Mixed questions of law and fact, § 600 
Mutual benefit duties, § 221 
Negligence of employee, §§ 213, 218 
Negligent treatment, bar of action, § 918, p. 371, 
n. 94 

Neurosis, § 168, p. 553 
Numbcr of cmployees, conditions, § 44 
Occupational diseases, § 160, pp, 550, 567 
Several cmploymcnts, § 160, p. 577 
Origin in risk of employment, § 210 
Payment of compensation from special fund, § 837, 
p, 154 

Placc and period of employment, § 215 
Poison, etc., injuries from, § 256 
Pollce duty by private Citizen, § 117, p. 415 
Power-driven machlnery, § 28, p. 182 
Practical joklng, etc., § 225, p. 756 
Pre-cxisting diseaso, § 181 
Dual cauaos, § 208, p. 1050 
Pre-existing hernia, aggravation, § 186 
Premises of employer, § 231, p. 789 
Previously woakoned or disoased condltion, § 212 
Public emplnyees, § 116, p. 402 
<iuestlons of law and fuct, § 598, p. 846; § 611, 
pp. 869-874; 

Report of accl<ients, § 015, p. 340 
Pcview. Appeal and review, generally, ante, tbis 
subhead 

School System employccs, § 117, p. 411 
Simultaneous employers, liabillty, § 46, p. 236 
Skln, abrasion of, § 167, p. 548 
Skylarking, etc., § 225, pp. 753-757 
Statutory employer*.^ liabillty, § 107, p. 365 
Street and highway accidents, § 248, p. 873 
Submlsslon of issues to jury, sufliclency of evl- 
(lence, § 777, p. 1317, n. 81 
Substantlal doubt, favoring employee, § 550, p. 742 
Surglcal oporatlons, § 271 
Susct»ptlbllity to injurj', proximate cause, § 173 
Technical mcaning of words, arising out of em¬ 
ployment, § 209, p. 679 
Third poraons, 

Acts for benefit of, § 224 
Assaults by, § 227, p. 770 
Thlrd-person tort-feasors, 

Burden of proof, § 1028, p. 585 


Course of employment—Continued 

Third-person tort-feasors—Continued 
Defenses, § 1024, p. 580 
Pleadings, § 1023, p. 675 
Questions of fact, § 1032 
Weight and sufflciency of evidence, § 1030, 
p. 592 

Traumatic disease, § 164 
Traveling workers, § 231, p. 796 
Types of compensation, § 289 
Violation of rules, etc., § 245, p. 865 
Violation of statutes, § 246 
Volunteer firemen, coverage, § 117, p. 418 
Weakened resistance, § 165 
Weight and sufficlency of evidence, § 556, p. 742 
Employee*s death, § 768, p. 1295 
Windstorm, § 260, n. 10 
Courtesy, 

Co-employees, acts for benefit of, § 223 
Third persons, acts of benefit, § 224 
Transportation by employer, § 235, p. 838 
Courts, 

Accident, compensable injury, § 171 
Adjudication, finality, § 656, p. 987 
Amendment of pleadings, discretion, § 496 
Annulment of award, § 786 
Appeal and review, ante 
Appellate courts, generally, ante 
Application of acts, § 59 

Attendant of court guarding a prisoner, coverage, 
§ 116, p. 406 

Attorney’s fees, fixing amount, § 820, pp. 119-128 

Autopsy, discretion, § 485 

Average wage, determlnation, § 293, p. 999 

Award, opening, etc., § 650, p. 966 

Oasual employment, § 69, p. 287, n. 56 

Certiorari, § 672 

Jurisdiction, § 678 
Circuit courts, generally, ante 
Olerks of court, generally, ante 
Commutation of payments, etc., §§ 340-352, 
pp. 1210-1237 

Approval of agreements, § 338 
Competent jurisdiction, court of, defined, setting 
asido finding, etc., § 679 

Constitutionality of statutes, appeals, § 19, p. 80 
Construction of statutes, § 20, p. 87 
Constniing facts of favoring claimant, § 547(7) 
Contracts, ante 
Oourt*s own motion, 

Jurisdictional questions, review, § 963 
Transfer of causes, § 682 
Cure of error, § 759, p. 1159 
Death beneflts, 

Deduction of employer’s payments, § 331, 
p. 1196 

Beading words into computatlon provisions, 
§ 321, p. 1158 

Death of claimant, appeals, § 327 
Dependency, presumptions, § 136 
Determlnation of jurisdictional facts, § 426, p. 284 
Disagreoment with board*s resuit, overruling, 
§ 763(3), p. 1177 

Disbellevlng testimony, § 547(8), p. 605 
Discretion, medical examination of claimant, 
§ 484, pp. 416, 417 
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CJoiiTts—CJontinued 

Disfigurement, amonnt of compensation, § 290, 
p. 975, n. 39 

Dlstrict conrts, generally, post 
Dual capacity as employee and independent con¬ 
tractor, § 105 

Dntles, injnry, category of, § 289, n. 2 | 

Bxpert medical testimony, § 647(10), p. 613 
Bederal courts, generally, post 
Findings, §§ 627-637, pp. 892-944; § 779, p. 1331 
Aetion for compensation, appellate courfs ex- 
amination of decision, § 764, p. 1253 
Gommissioner’s reasoning processes, § 630, 
p. 913 

Commission’s findings similar to, § 636 
Effect, § 637 
Bvidence, § 654, p. 660 
Sufficiency, § 631, p. 914 

Fixing compensation, foreign States, § 25^ n. 91 
Foneral expenses omitted, inadvertence, § 287, 
p. 969 

Fumishing work at former wages, suspension of 
payments, § 320 
Hearsay evidence, § 547(11) 

Independent contractors, construction of statutes, 

§ 91, p. 318 
Injuries, 

Construction of statutes, § 152 
Meaning, § 164, p. 527 
Injury by accident, disease, § 166 
Judges, generally, post 
Jurisdiction, generally, post 
Jury trial, § 621, p. 884 
Province, i 622 

Liberal construction of statutes, § 20, p. 102, n. 91 
Limitations on, awards, § 6, p. 50, n. 40 
Lump sum payments, S 340 
Agreements, eta, § 341 
Approyal, § 338, n. 98 
Approval of board, § 342 
Computation, etc., § 343 
Judgments, § 350 
Penalties, § 330 
Review, § 352 
Statement of facts, S 349 
Submissions to jury, $ 349 
Medical or hospital expenses, 

Demand by employee, § 282, p, 953 
Questions of f act, § 285, p. 963 
Minoras election to come under act, § 126 
Modification of award, § 784 
Oonclusiveness, § 655, p. 984 
New trial, inberent power, § 781, p. 1342 
Notice of appeal, 8 729, p. 1089 
Occupational diseases, § 169, p. 561 

Duration of exposure to silica dust, § 160, 
p. 578, n. 4 

Orders, conclusiveness, § 658, p. 995 
Partial disability, decrees, § 303, p. 1092 
Pbysician’s contracts, enforcement, § 279, p. 946 
Powers, findings, correction, § 636, n. 39 
Principal employer*s liability, enforcement agen- 
cy, § 107, p. 366 
Prior suit, record, § 587 

Procedure, tedhinical forms of, avoiding, § 20, 
p. 119 


Courts—Continued 

Proceedings to secure compensation In, | 416 , 
pp. 252, 253 

Questions of f act, § 699, p. 854 

Reading new provisions into act, § 20, p. 120 

Remand, § 788, p. 23 

Reversal of award, § 785 

Setting aside award, injunction, § 654, p. 978 

Specific findings, reading into general findings, 

§ 636, p. 940 

SuflSciency of evidence, § 547(1), p. 677, n. 89 

Supreme court, generally, post 

Surgery, 

Oompelling employee to submit to, § 31», 
p. 1150 

Orders, § 319, p. 1145, n. 10 
Technical forms of court procedure, liberal con¬ 
struction of statutes, § 20, p. 119 
Temporary or permanent disability, § 304, p. 1093, 
n. 50 

Speculation, § 305, p. 1103 
Term of court, generally, post 
Third-persons, pleadings, § 1023, p. 576 
Transcript on appeal, extension of filing time, 

§ 741, p. 1108 
Trial, § 581, n. 46 
Trial de novo, 

Granting, § 765, p. 1259 
Questions of fact, § 776, p. 1311 
Uniformity of laws, constitutionality of statutes, 
§ 19, p. 86 

Workmen, defined, § 60 
Coverage, §§ 27-37, pp. 175-221 
Olassification of persons, § 68 
Ejusdem generis, § 27, p. 178 
Exertion, § 182 

Hazardous employments, post 
Heart condition, § 184, p. 623 
Heat, exposure to, § 187, p. 643 
Insurance, weigbt and sufficiency of evidence, 
§ 768, p. 1294 

Longsboremen*s and barbor workers’ compensa¬ 
tion act, conclusiveness of decision, § 763(10), 
p. 1251 

Out-of-state contracts, intent, § 24, p. 162 
Presumptions and penalties, § 20, p. 118, n. 67 
Private insurance, post 

Statute, construction of language, § 27, p. 175 
Weigbt and sufficiency of evidence, § 768, p. 1294 
Covered employments, § 27, p. 176 

Oonclusiveness of award or judgment, § 853, p. 206 
Crab meat, meat packing, § 36, p. 212 
Oranking automobile, 

Transportation by employee, § 236, n. 1 
Traveling salesman, 8 231, p. 801, n. 64 
Crap game, co-employees' assaults, § 226, p. 761, n. 40 
Cream, carrier of, employee status, 8 106 
Creameries, 

Building construction, trade or business, 8 35 
Power operation, § 36, p. 204 
OredibiUty of witnesses, § 547(1), p. 680; 8 647(8), 
p. 603. 

Accident, § 555(1), p. 663 

Aetion for compensation, review, § 764, p. 1252 
Appeal to court, referee*s findings, § 762 
Appellate review of agreement or settlement, 
§ 910, p. 342 
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Credibility of witnesses—Continued 
Olaimants, § 555(2) 

Oonflicting expert testimony, § 547(10), p. 616 
Conviction of crime, § 598, p. 846 
Gross-examination, review of agreement or set- 
tiement, § 907, p. 331, n. 2 
Disregarding, § 547(8), p. 605 
Expert testimony, § 555(5), p. 676 
Findings, conclusiveness, § 763(3), pp. 1181, 1184, 
1191 

Oral testimony, reviewing court, § 763(8), p. 1221 
Preponderance, 8 547(2), p. 586 
Questions of law and fact, § 599, pp. 849, 850 
Keferee, § 547(8), p. 603 
Review by board, § 761, p. 1163 
Review by court, § 763(4), pp. 1197-1202; § 763(6), 
p. 1207 

Weighing evidence, § 763(8), p. 1218 
Rules of evidence, § 547(12) 

Submission of issues to jury, § 777, p. 1319 
Triers of fact, § 547(9), p. 608 
Creditors. 

Assignment for benefit of creditors, generally, 
ante 

CJompensation award exempt from claims of, | 388 
Death of beneficiary, § 146 
Credits, 

Agalnst compensation, review by court, § 763(9), 
p. 1245 

Allowance on appeal, modification of award, § 890, 
n. 46 

Collections or recoveries from third persons, § 396 
Bmployer, credit to, salary in lieu of compensa¬ 
tion, 8 638, p. 946 

Munlcipal employees, pension, § 918, p. 369 
Premium from private insuranee, § 371, p. 77; 
§ 371, p. 83, n. 77 

Third-party tort-feasor»s liability, 

Compeasation paid, 81038, p. 604 
Compensation recelved by employoo, 8 1040, 

p. 610 

Orew of vessel. Seamen, generally, post 
Orimes and offenses, 88 913, 914, pp. 340-349 

AdmlssiblUty of evidence, convictions, § 768, 
p. 1289, n. 79 
Adultery, generally, ante 
Assault, female employee, 8 161. n. 20 
CompUant»o with act, actlons, 8 925 
Contempt, generally, ante 
Conviction of crimes gom*rally, ante 
Course of employmeiit, 8 216, n. 65 
Credibility of witno.sses, conviction, 8 998, p. 846 
Disabllity compensation, § ‘«iOO, p. 1040 
Preventlng torminatlon, § 297 
Fcllow Piuployoes, 8 p. 757, n. 8 
Husband, condonement by claimant, § 552, p. 653 
Mlsdemeanors, generally, iwst 
Perjury, generally, post 

Preponderance of evidence, § 547(2), p, 585, n. 74 
Vlolatlon of rules. 8 S45. p. 868 
Weight and snfiidency of evidence, 8 562 
WiUful misconduct, 8 258, p. 807 
Criminal actions. 

Defenses, 8 27, p. 175, n. 54 
Employee*s intent to injure anotiier, 8 265 
CWmlnal actlvlty, cbildren, lllegal employmcnt, 8 113, 
]i,S95,a89 


Criminal court, review, 8 669, p. 1019 
Criminals, indiscriminate shooting by, 8 228, p. 773 
Crippled persons. Disability, generally, post 
Crlticism by counsd, trial de novo, § 775, p. 1308 
Crop sbaring, computation of compensation, wage ba¬ 
sis, 8 294^ p. 1010, n. 40 
Crops, 

Spraying and dusting, airplane pilot, § 33, p. 194, 
n. 28 

Storage and marketlng, exemptions, 8 33, p. 191, 
n.6 

Cross actions, 

Employees, dlsmissal by insurer, § 769 
General denial, etc., 8 767, p. 1277 
Setting aside award, 

Death benefits, 8 718 
Dlsmissal of appeal, 8 749, p. 1122 
Notice, § 729, p. 1088 
Pleadings, 8 767, p. 1274 
Voluntary dismissal, etc., 8 787 
Cross appeals, 

Allegation of errors, 8 766 
Appellee’s allegation of error, 8 756, p. 1142 
Proceedings for further review. post 
Time for perfecting, modification of award, 8 381 
Cross assignment of errors, 8 747, p. 1117 
Appeals, evidence, 8 707 
Appellee*s answer, § 756, p. 1142 
Cross examination, § 598, p. 848 

Abandonment of petitioner^s statement, 8 547(9), 

p. 611 

Adverse party, admissible bearsay evidence, 8 527, 
p. 517 

Affldavits, 8 579 

Back Injury, hypotbetical estimate, § 570, p. 795, 
n. 48 

Certiorari, refusal, 8 685, a 67 
Claimanf s witnesses, 8 547(1), p. 581, n. 28 
Credibility of employee as witness, review of 
agreement or settlement, § 907, p. 331, a 2 
Credibility of witnesses, conviction of crime, 8 508. 
p. 846 

Due process in proceeding to terminate liability, 
8 852, p. 197, n, 93 
Ex parte evidence, waiver, § 594 
Hearing on appllcatlon to modify award, 8 865 
Ilcarsay, waiver of objections, 8 591 
Opening proceeding for purpose of, 8 596 
Referees, 8 626 
Rehearing, evidence, 8 667 
Review, discretion of court, 8 758 
Review by board, Jurisdlction, 8 782, p. 12 
Sottlng aside award, 8 774, p. 1304 
Crossing bigbway, course of employment, 8 231, p. 804, 
n. 84 

Crossing road to reach truck, transportatlon by em- 
ployer, 8 235, p. 842, a 80 
Cross-petitlon, time for filing, 8 722, p. 1075 
Cruelty, separation from spouse, justification, 8 140(3), 
p. 475 

Crushed stone, hauUng, claasification, 8 36, p. 207 

Crushing, evidence, 8 555(10), p. 695 

Orutebes, 

Employce^s fault in refusing to lay aside, evidence, 
8 860, p. 273, a 11 
Medical treatment, 8 269, p. 923 
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Oulpable n^ligenee, 

Beflned, § 259 

Bmployee, § 10, p. 57; § 259 

Question of f act, § 612, p. 875 
Mlsconduct of employer, § 332, p. 1198 
Weight and sufl&ciency of evidence, § 558 
Willfnl mlsconduct, § 258, p. 897 
Cumulative compensation act, § 917, p. 353 
Cumulative effect, 

Bruises and irritations, § 191 
Gases, absorption, § 196 
Injuries, schedule injuries, 

Multiple injuries, § 308, p. 1111 
Otber cases, § 307, p. 1110, n. 80 
Occupational diseases, § 169, p. 568, n. 16 

Cumulative evidence, 

Harmless error, § 759, p. 1155, n. 90 
Introduction, § 592, n. 94 

Opening award, newly dlscovered evidence, § 651, 
p. 960 

Rebearing, § 876, p. 290, n. 68 
New evidence, § 661, p. 1005 
Remand, § 788, p. 31 

Curators ad hoc, nonresidents, suit for discontinuance 
of compensation, § 850, p. 188, n. 8 
Curbs in city park, installation of, § 36, p. 208 
Cure, medical and ho^ital Services, impossibility, 
§ 270 

Cure of error, court, § 759, p. 1159 
Curiosity, 

Course of employment, deviations, § 219 
Working place, employee away from, § 244, n. 39 
Curtains and draperies, manufacture in furniture 
store, factory, § 36, p. 209 

Custodia! care, retroactive operation of statutes, § 21, 
p. 135, n. 17 
Custodians, 

Caretakers, generaJly, ante 
Spedal fund, appeals, parties, § 716 

Custody 

Ohild, evidence, § 552, p. 653 
Insurance fund, § 358 
Custom and usage, 

Accidental shooting, bringing deposits, § 228, 
p. 774, n. 56 

Coemployee, assisting, § 223 
Computation of compensation, 

Similar employees’ eamings, § 293, p. 1002 
Tips, § 294, p. 1011 
Wage basis, § 292, p. 985 
Wages, § 293, p. 991 
Course of business, § 70, p. 295 
Course of employment, § 214, p. 707; § 217, p. 720 
Employer and employee, admissibility in evidence, 
§ 639 

Bntrances, etc., use of, § 239 
Going for pay, § 241 

Going to and from work, use of ways, § 238 
Horseplay, § 225, p. 753 

Insurance, weight and sxcfficiency of evidence, 
§575 

Ocean resort, employee*s benefit, § 222, p. 743, n. 4 
Proceedings for further review, scope and extent, 
§803 

Proof, § 547(1), p. 684 


Custom and usage—Continued 
Question of f act, 

Bmployer’s acquiescence, § 611, p. 871 
Tools in wood business, § 606, p. 860, n. 7 
Becreational activity, § 221, p. 738, n. 72 
Behearing, oral protests, § 662, p. 1008 
Safety regulations, weight and suflBciency of evi¬ 
dence, § 566 

Trade or business of Principal employer, § 109, 
p. 383 

Transportation by co-employee, § 237 
Transportation by employer, § 235, p. 837 
Transportation contract, § 235, p. 841, n. 79 
Traveling employees, § 231, p. 800, n. 58 
Wage computation, seasonal employment, § 294, 
p. 1017 

Working hours, injury after, § 230, p. 781 
Customary work, 

Loss of use of eye, § 316, p. 1134, n. 10 
Total disability, § 299, p. 1063 
Customers, social entertainment, instructions of enat- 
ployer, social entertainment, § 224 
Outting glass, § 36, p. 212 

Cutting grass adjacent to roadway, maintaining struc¬ 
ture, § 36, p. 205 

Outting grass, bullding maintenance, § 36, p. 205 
Outting hay, exemption, § 33, p. 196 
Outting logs, § 36, p. 210 
Outting timber, § 33, p. 197 

Oounties, contractors, coverage, § 90, p. 315, n. 45 
Country Club, business, § 35 
Outting trees, course of business, § 70, p. 293, n. 22 
Oyanide poisoning, evidence, § 55501), p. 701 
Oycles. Motorcycles, generally, post 
Oystic mass, evidence, ganglion of wrist, § 555(11), 
p. 701 

Daily wages, 

Oomputation, § 292, pp. 980, 984; § 293, p. 997, 
n. 25 

Oontinuous employments, § 294, p. 1015 
Defined, § 292, p. 983, n. 11 
Payment employer-employee relations, tests, § 64, 
p. 277 

Dairies and dairying, § 33, p. 197 

Barn, repairs, structura! carpentry, § 36, p. 215 
Instructor, state industria! training school, § IIT, 
p. 411, n. 38 
Milk, generally, post 

Boute salesman, going to and from work, $ 232, 
p. 813 

Sanitary municipa! regulations, § 34 
Damages, 

Amount of compensation, § 289, p. 971 
Appeal, § 824, p. 139 

Jurisdiction, § 677, p. 1028 
Award, collateral attack, § 659 
Body, 

Injury, defined, § 154, p. 528 
Wetting, exposure to, § 188 
Oonstitutionality of statutes, evidence, § 19, p. 87 
Distinguished, § 7 

Blection of remedies, § 987, pp. 485-491 
Bmployee’s action, option, § 392 
Employer, 

Failure to comply with act, common law ac^ 
tions, § 125, p. 435 

Frevention, violation of rules, § 245^ p. 869 
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Damages—Continued 

Bxcluslveness of act, § 918, p. 354 
Governing law, § 22, p. 150 
Impairment of earning capaclty, amount, § 295, 
p. 1026, n. 67 

Independent contractor, actions, § 917, p. 354 
Injury, § 158 

Judge*s flnding, § 779, p. 1332 
Liberal constructlon of statutes, § 20, p. 110, 
n. 27 

Lump sum payments, submission to jury, § 349 
Medical and hospital treatment, employer’s se- 
lection, § 274 

Mitigation of damages, generally, post 
Pain and suffering, basis, § 13 
Percentage allowance, penalty, § 848, p. 183, n. 00 
Personal liability of employee of board or com- 
mission, § 382 

Private Insurance, wrongful failure to issue poli- 
cy, § 372, p. 90 

Proceoding, liberal construction of statutes, § 20, 
p. 103, n. 91 

Punit i ve damages, generally, post 
Recovered from physicians, deductions from com- 
pensation, § 330, p. 1192, n. 53 
Relieving employees from suits, § 5, p. 43 
Scope of act, employers not within act, § 921 
Stay of payments, injunction, § 654, p. 978 
Third-person tort-feasors, post 
Dampnoss, pneumonia resulting from, § 167, p. 549, 
n. 31 

Dancc ball, maintcnance, classidcation, § 36, p. 206 
Danger, 

Aetion on ncgligence, cmployee’s knowledge, § 944, 
p. 413 

Arlslng out of cmployment, § 200, p. 085; § 210, 
p. 095; §613 

Avoldlng, c*ourse of employmont, § 220, p, 723 
Ooing to and from work, § 234, p. 823 
Indiffercnco, mixod questions of law and fact, 
§ COO 

Misconduct of employer, anf(*guards, § 333, p. 1203 
Positional risk doctriiio, § 209, p. 090 
Rccklcss indiiTerence to, § 259 
Safety appllances, failure to use, § 262, p. 007 
Sportlve uets, employer^s knowledge, § 225, p, 756 
Thlrd persons, assaults, § 227, p. 708 
Dangerous dlseascs* Cancer, generally, ante 
Dangerous madiiuory, exclusiveness of remedy, safe¬ 
ty appllanc(^s, § 928 

Dangerous mannor, performaiice of duties, § 11 
Kmployee adoptlng, § 213 
Dangerous place, 

Choice of employee, S 244, n. 35 
Doing act, unnccessarily chooslng, § 219 
Ooing to, temporary cessatlon of work, § 243, 
p. 850 

Washlng up, § 220, p. 728 
Dangerous surglcal operatlons, § 310, p. 1145 
Date, 

Conimenoement of payments, review by court, fix- 
ing, § 78-1 

Coverage, private Insurance policy, reformation, 
§ 375 

Elfective date, generally, post 
Date of accident, 

liimitatlon perlod, § 436, p. 302 


Date of accident—Continued 

Successive employers, liability, § 46, p. 237 
Date of award, evidence, § 768, p. 1298 
Date of disability, 

Question of fact, § 616, n. 2 
Review by court, evidence, § 763(9), p. 1243 
Weight and suflOiclency of evidence, § 577, p. 819, 
n. 54 

Date of injury, 

Limitation period, § 436, p. 302 
Private Insurance, controlling coverage, § 372, p. 89 
Review by court, § 763(9), p. 1227 
Setting aside award, pleading, § 767, p. 1274 
Tria! de novo, § 766, p. 1267 
Day in court, surgical operation, refusal, § 319, p. 1150, 
n. 47 

Day work, 

Casual employment, § 69, p. 289 
Course of trade or business, § 70, p. 293 
Employee test, § 101, p. 347 
Farm workers, exemptions, § 33, p. 191, n. 7 
Slnking stones on farm, § 33, p. 196 
Days, average earnings, computatlon, § 293, p. 992 
Days of grace, payment of compensation, maturing 
payments on default, § 842, p. 169 
De facto ofOlcers, boards or commissions, decision, 
§ 386 

Dead body, cost of transporting, § 276, p. 938, n. 73 
Dcafness, 

Conclusiveness of award, § 853, p. 202, n. 39 
Prior disability affecting liability of special fund, 
§ 837, p. 160, n. 60 

Death, 

Abatement and revival, ante 
Attorney fee, reimbursement, recovery against 
third party, § 1041, p. 622 
Autopsy, § 485 
Beuedeiaries, 

Abatement, proceeding to secure compensa¬ 
tion, § 417 

Remarriage, §§ 146-148, pp. 510-516 
Reopening case, time limit, § 856, p. 237, n. 35 
Termlnation or modification of compensation, 
§ 854, p. 220 

Burden of proof, § 956, pp. 424-427; § 977 
Accident as caiise, § 521, pp. 4S0-4t91 
Causal connection, § 860, p. 258 
Compensable, § 517; § 521, pp. 484-503 
Evidence in proceeding to modlfy award, 
§ 860, p. 270 

Unwitnessed deaths, § 547(5), p. 598 
Cause, 

Accident, burden of proof, § 521, pp. 486-491 
Claimant^s testimony, § 647(9), p. 608, n. 33 
Evidence, § 555(9), pp. 688-694 
Failure to find, effect, § 636, p. 942, n. 14 
Findings, sufficiency, § 631, p. 925 
Hearsay statements, admission without objeo- 
tion, § 597 

Hernia, burden of proof, § 621, pp. 49B-502 
Presumption of injury, § 613, p. 460 
Review by court, § 763(9), p. 1236 
Special findings, conflict, § 779, p. 1337 
Sufficiency of evidence, § 860, p. 265, n. 68 
Third person, aetion against employer, § 967, 
p. 438, n. 13 

Wrongful act, §§ 964-978 
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Death—CJontinned 
Cause—Continued 

Tliird-person tort-feasors, evidence, § 1030, 
p. 692 

Cessation of compensation, excess recovery from 
third-party tort-feasor, § 1040, p. 610 
Child, reapportiomnent of award, § 324, p. 1174 
Olaim, transfer, § 387 

CJompensable, bnrden of proof, § 617; § 621, pp. 
484r-603 

Dependents and dependency, post 
Employee, 

Aetion, statutory provlslons, § 964, pp. 434-436 
Admissibility of evidence, cireumstances or 
cause, § 630 
Bmployer, 

Abatement, proceeding to secure compensa¬ 
tion, § 417 

Award against administratrix, § 642 
Eimployee*s cause of aetlon surviviug, § 947 
Homidde, generally, post 

Insurer*s recovery, third-party tort-feasor, effect 
of prior recovery, § 1039, p. 608 
Minor, exclusive remedy under compensation act, 
eflPect, § 964, pp. 436, 437 
Modldcatlon of award, § 858 
Relief granted, § 873, p. 285 
Notice, § 449, p. 327 

Benefidaries by employer, § 916 
Partner when private Insurance poliey Issued, 

§ 372, p. 94, n. 43 

Payment from spedal fund, effect of claimanfs 
death, $ 837, p. 152, n. 22 

Physidan at original hearing, use of findings in 
subsequent proceeding to modifir award, § 860, 
p. 261, n. 53 
Proximate cause, post 
Report, § 915, p. 349 

Retroactive operation of statutes, § 21, p. 138 
Self infllcted injuries or death, generally, post 
Settlement of claim, 

Recovery of payments, § 835, n. 90 
Review or modification, 1896, p. 311 
Spedal fund, reopened cases or stale claims, com- 
putation of time, § 837, p. 162, n. 69 
Substitution of parties, proceeding to open com¬ 
pensation case, § 901 

Suggestion, proceeding to modify award, § 859, 
p. 252, n. 75 
Suicide, generally, post 

Survival statute, third-party tort-feasor’s liability, 
reimbursement of employer and insurer, 

§ 1041, p. 620 
Time, § 204, p. 666 

Applicable provisions of act, § 130, n. 12 
Employee, retroactive operation of statutes, 

8 21, p. 138 

Widows and widowers, post 
Death beneflts, §§ 130-151, pp. .443-622; § 204, pp. 664- 
667; §8 321-329, pp. 115^1178 
Ade^tion of children, § 141(2), p. 483 
Granddiildren, § 144 
Stepfather, 8141(3), p. 489, n. 68 

Age, 

Brothers and slsters, 8 143 

CaiUdren, 8 141(3), pp. 489-495; 8 331, p. 1196 
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Death beneflts—Continued 
Age—Continued 

Employee, permanent injury, 8 321, p. 1169 
Termination of compensation, § 327 
Apportionment of compensation, 

Dependents, 8 324, pp. 1170-1175 
Extent of contributions, § 323, p. 1166 
Partial dependency, 8 323, p. 1165 
Pre-existing injury, § 321, p. 1159 
Weight and sufiSciency of evidence, 8 673 
Aunts and undes, 8 145 
Average eamings, 

Amount of award, § 322 
Formula, 8 321, pp. 1156,1157 
Partial dependents, 8 323, p. 1167 
Benefldaries, ante 
Brothers and sisters, ante 
Children and minors, ante 
Claims, ante 

Commencement, period of compensation, 8 326 
Oondusiveness of prior determinations, 8 863. 
p. 203 

CJonstruction of award, 8 641 
Oonstruction of statutes, ante 
Contracts, ante 
Contributions, ante 

Credit, dependentes distributive share, recovery 
from third party, 8 1041, p. 617 
Deduetions, 8 331, pp. 1193-1198 
Dependents and dependency, post 
Disability compensation in addition to, employee. 

8 149 
Divorce, 

Children § 141(3), p. 491 
Living together, 8 140(3), p. 473, n. 93 
Orphans, 8 141(2), p. 489 
Wifds conduct barring right, 8 140(3), p. 474 
Duration of period, 8 327 

Employee entitled to compensation, conclusiveness. 
§ 658, p. 997 

Bnjoining payment, jurlsdiction, 8 654, p. 980 
Evidence, post 

Pacts and cireumstances, post 
Failure to pay, offense, § 913, p. 347 
Family members, 8 324, p. 1171 

Child living wlth parent, 8 141(3), p. 492 
Contributions to dependents, 8 323, p. 1169 
Extent of dependency, 8 322, n. 65 
lUegitimate children, 8 141(2), p. 486 
Living together, 8 140(3), p. 473 
Mother-ln-law, 8142, p. 497, n. 69 
Stepchildren, 8 141(2), p. 484 
Findings, § 627, p. 897, n. 49 

Setting aside, 8 629, p. 908, n. 73 
Forfeitures, post 
Funeral expenses, etc., 8 276 
Qifts, generally, post 
Grandchildren and grandparents, 8 144 
Guardian and ward, generally, post 
Household member, ante 
Husband and wife, post 
lUegitimate children, post 
IlUeit cohabitation or relationship, post 
Instructions to jury, suicide, 8 778, p. 1327 
Interest, 8 328 

Time of accrual, § 847, p. 180, n. 47 
Judgment, remarriage, eta, 8 644, p. 965, n. 41 



WORKMEN'S COMPENSATION 


Death benefits—Continued 
Lump sum payments, § 350 
Bemarriage, § 343 

Maintenance costs, deduction from contributions, 

§ 323, p. 1168 

Maximum compcnsation, post 

Mentally deficient and mentally ill persons, post 

Minimum compensation, post 

Misconduct of employees, § 336 

Nieces and nephews, § 145 

Occupational diseases, § 169, p. 560, n. 69 

Off-sets, § 331, pp. 1193^L198 

Partial dependents, post 

Payments, creditlng, § 330, p. 1183, n. 70 

Period of compensation, post 

Persons bound by cbange of award, § 874 

Preferencos and priorlties, post 

Presumptlons, 

Common-law marriage, § 140(2), p. 467 
Pepcndents, §§ 133, 327 
Prcviously impaired condition, § 298, p. 1049 
Prior award for disability barring, § 130 
Quostions of law and fact, § 613, nu 73 
Quitting Work eariy, § 232, p. 817 
Heimbursement, special fund, § 837, p. 153, n. 25 
Kelatives and relationsbip, post 
Bemarriage, post 

ReopenLng case, grounds, § 031, p. 969 
Review by court, 

Aetion for compensation, § 764, p. 1256 
Dependcncy, § 7(>3(9), p. 1231 
Separation from spouse, children, § 141(3), pp. 401, 
403 

Statute of limitatlons, § 280 
Support, post 

Teiinination, period of compensation, § 327 
Wage compntation, minors, etc., § 294, p. 1025 
Waiver, § 329 

Weight and sufficiency of evidence, § 573 
Widows and widowors, post 
Death certificate, causallty, prima facie case, § 555(1), 
p. 609 

Debtor-creditor relation, § 107, p. 374 

Ooing for pay, termlnatlon of employment, 8 241 
Debts. Indebtedness, generally, post 
Docoased omployeo’s stateraents, accident, corrobora- 
tlon, § 553(2). n. 25 
Decedcnfs estates, 

Olaim by insnrer for indemnification from pro- 
ceeds of recovery from third party, 8 1041, p. 
616, n. 79 

Employeris estate, enforcement of award, 8 838 
Decedent*» wages, reopening hearlng, 8 590 
Decelt, exclusiveness of remedy, 8 818, p. 363 
Decislons, 

Appeals, presumptlons, 8 757, p. 1143 
Award, generally, ante 
Deck hauds, coverage, 8 86, p. 309 
Declara tlons, 

Actions for wrongful death of employee, rules ap- 
pllcable, 8 076 
Admlsslbillty of evidence, 

Injurcd employee, 8 534, pp. 582-534 
Objections, § 647(11), n. 10 
Report of accident, 8 5»*^li P- 525 
Agreement for compensation, review or settlement, 
8 907, p. 331 


Declarations—Continued 

Claimant, probative value, § 555(3) 

Oommon-law, loss of consortium, action against 
employer, § 980 

Oomplaint, third-person tort-feasors, pleadings, 
§ 1023, pp. 673-579 

Employer, statements, report of accident, admis- 
sibility,§531, p. 525 
Lump sum payments, writing, § 347 
Pleadlngs, § 949 

Private Insurance pollcy, coverages, § 372, p. 86 
Statement, injured employee, admlssibillty, § 534, 
pp. 532-534 
Suicide, § 697 
Declaratory judgment, 

Award, collateral attack, 8 659 
Boards or commissions, powers, § 384, p. 147 
Declaratory Judgments Act, confiict with worlnnen*s 
compensation laws, § 917, p. 354 
Decorators, 

Defined, 8 30 

Employee status, evidence, § 550, p. 639 
Independent contractors, § 106, p. 359 
Store employee hanging fixture at customeris res- 
idence, § 36, p. 208 

Decrease of award, §§ 849-890, pp. 187-306 
Gonstitutionality of statutes, § 19, p. 82 
Judgment, less than total disability, § 641 
Misconduct of employee, 8 336 
Pre-existing disease, § 298, p. 1053 
Prior payments, deductions, § 330, p. 1182 
Decrease of disability, ejEfect on compensation, § 854, 

p. 222 

Decrees. Judgments and decrees, generally, post 
Deductions, §§ 330, 331, pp. 1178-1198 

Amount recovered or collected from third persons, 
§ 396 

Computation of compensation, § 294, p. 1009 
Death benefits, § 331, pp. 1193-1198 
Employee test, § 104 

Employer-employee relations, tests, 8 84, p. 277, 
n. 40 

Evidence, 8 547(6) 

Medical opinions, § 547(10), p. 615 
Paymont of compensation, § 831 
Review by court, 

Action for compensation, § 764, p. 1257, n. 76 
Loiigshoromen’s and harbor workers’ compen¬ 
sation act, § 763(10), p. 1248 
Special fund payments, 8 837, p. 151, n. 22 

Default, 

Agreement, arbitrator, appointment, 8 480 
Employer, abrogation of defenses, 

Assumption of risk, § 941, p. 406 
Pellow servanfs negligence, § 942 
Making reports, etc,, 8 940, p. 402 
Hearing, notice, appearance, § 583 
Insurer, weight and sufficiency of evidence, § 678, 
p. 824, n. 76 

Maturing periodica! payments, § 842, pp. 168-171 
Payment, 

Gompromlse, § 832 

Employer or private insurer, § 376, p. 116 
Excuses alfecting right to mature award, 
. § 842, p. 170 

Reporter, trial de novo^ arbitrator, §. 765, p. 1262 
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Default judgment, § 638, p. 946; S 780, p. 1341 

Appellate court, settlng aside def aalt against com- 
mission, § 780, p. 37 

Average weekly wage, error, § 780, p. 1340, b. 92 
Proceeding to modify award, failure to appear at 
hearing, § 871 

Third-person tort-feasors, § 1034 
Transcript on appeal, § 741, p. 1109 

Defeat, 

Jurisdiction of boards or commissions, § 383, p. 140 
Riglit of appeal by rule of board or commlssion, 

§ 385, p. 150 

Defeating purpose of act, construction, § 20, p. 89 
Defeating puiTpose of federal compensation, proviso, 

§ 26, p. 173, n. 35 

Defective Vision, loss of eye, § 316, p. 1140 
Defects, 

Oalling attention to, independent contractor test, 

§ 92, p. 330 

Notice of injury, post 
Defects of parties, objections, 

Requisites, § 797, p. 54 
Review, § 720 
Waiver, §435 

Defending employer, co-employees* assaults, § 226, 
p. 760 

Defense bases, employees, § 116, p. 407 
Defense bases act, 

Bmployee of contractor with United States in ter- 
ritories or possessions, § 26, p. 174 
Ezdlusiveness of remedy, § 918, p. 365, n. 43 

Abandonment, portion of answer setting up, waiv¬ 
er, § 502 

Abrogation, §§ 939-943, pp. 399-411 

Assnmption of risk, § 941, pp. 406-409 
CJontributory negligence, § 940, pp. 401-405 
Fellow servanfs negligence, § 942 | 

Negligence, duties under statute, § 943 
Pleadings, § 949 
Act of God, § 249 

Affirmative defenses, generally, ante 
Amendment of answer, § 952 
Appeal and review, § 766, p. 1263, n, 23; § 766, 
p. 1267 

Grounds, § 692 

Raising question for flrst time, § 697 
ApplicabiUty of law, torts, § 208, p. 677 
Application, contradicting evidence, § 595 
Assault by corporate employer, § 926, p. 381 
Assumption of risk, § 5, p. 45 

Third person action for death against em¬ 
ployer, § 972 

Aetion on, § 844, p. 173 
CSoUateral attack, § 659 

Ohildren, misrepresentation of age, § 113, p. 397 
rnatTn by cconpany not private insurer, § 376, 
p. 111, n. 35 
Common law, ante 

Compensation agreements, rules goveming, pro- 
cedure to enforce, § 413, p. 241 
Constitutionallty of statutes, assumption of risk, 
§19. p.71 

Contributory negligence, § 5, p. 45 

Tbird person action for deatb against employ¬ 
er, § 971 


Defenses—Continued 

Corporations, ultra vires acts, § 53 
Death, natural causes, § 555(9), p. 694 
Delay in filing daim, weight and sufflciency of evi¬ 
dence, § 577, p. 823, n. 69 

Deprival of employer, failure to report or glve no¬ 
tice of accident, § 441 
Bffect of act, §§ 917-1045, pp. 351-628 
Bmployee, . 

Blection to proceed under act, action for in¬ 
juries, § 947 

Willful intent to injure another, § 265 
Employer^s orders, etc., violations, § 261, p. 904 
Equitable, boards or commissions, jurisdiction, 

§ 383, p. 142 

Bstoppel, employer and insurer, § 401, p. 184 
Exclusiveness of remedy, § 950 
Failure to apply rule of commission, review, § 766, 
p. 1264 

Fellow servants, negligence, § 5, p. 45 
Findings, 

Interstate commerce, § 629, p. 901 
Pleadings. § 627, p. 897 
Injuries, misconduct of employee, § 945 
Instructions to jury, evidence, § 778, p. 1324 
Intoxication, § 263 
Introduction of evidence, § 592 
Laches, §436, p. 301 

Limitations, waiver and estoppel to assert, § 444 

Medical expenses, § 284, p. 957 

Negligence, 

Employer, burden of proof, § 944, p. 413 
Fellow servant, third person action for death 
against employer, § 973 

Noncoverage, private Insurance, nonwalver, § 372, 
p. 86, n. 93 
Notice, post 

Objections, raising before hearing, § 498 
Obtaining compensation, action for damages, § 987, 
pp. 486, 487 
Occupational diseases, 

Dillgence, § 169, p. 566 

Successive employers, § 46, p. 240, n. 80 

Partial incapacity, § 302, p. 1079 
Penalty for frivolous defense, § 848, p. 183 
Pleading, post 

Preexisting conditions, evidence, § 535(17), p. 726 

Premium due Insurance f und, § 363 

Private Insurance, post 

Prohibited Services, § 246 

Proof, § 547(1), p. 583 

Questions of law and f act, 

Filing claim, § 620, p. 884 
Waiver, § 619 

Reciprocal effect of statutes, actions against em¬ 
ployers, § 20, p. 94 

Rejection, credibillty of expert testimony, f 54* 
(10), p. 615, n. 71 
Reply, § 951 

Res judicata, § 657, p. 991, n. 18 

Jurisdiction to consider, § 425, p. 279 
Retroactive operation of statutes, § 21, p. 138 
Review. Appeal and review, ante this subhead 
Scope of act, compliance with requirements, § 925 
Scope of review, suicide, § 752, p. 1131, n. 92 
Separation from spouse, justiflable cause, § 140(3), 
p. 475 
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Defenses-^ontinued 

Setting aside award, pleadings, § 654, p. 982 
Bmployer, § 767, p. 1274 
Speclal defenses, pleading, §§ 499, 500 
Requisites, § 499 

Statutory or eommoii-law rights, action by third 
person against employer, §§ 964-982 
Striking defenses, setting aside award, accord and 
satisfaction, § 767, p. 1274 
Third-person tort-feasors, post 
Third person’s action against employer, post 
Third persons, actions by employees against, post 
Torts, § 23, p. 161 
Waiver, 

Abandonment of portion of answer setting np, 
§502 

Asscrtion by employer and insurer, § 401, 
p. 184 

Failure to plead, § 401, p. 184, n. 24 
Lack of notico, estoppel to raise, § 457 
Willful misconduct of employee, § 336 
Wrongfni death action, 

Affinnative defenses, pleading, § 976 
Burden of proof, affirmative defenses, § 977 
Defiance of riilcs, ssifoty dovices, use, § 336 
Deficiency compensation, special fund, reopened cases, 
§ 837, p. 161, n. 64 
Befinitenoss, 

Pindings, § 631, p. 917 
Review, prosentatlon of grounds, § 700 
Delinitions, § 1 

Able to oarn, partial disainllty, § 302, p. 1086 
Accident, 

Injuries, § 153; § 154, pp. 520, 532 
Occupational dlscase, § 160, p. 564 
Accrued, funeral expenses, § 276, p. 940, n. 85 
Adverse party, § 689, n. 06 
Agricultnre, § 30 
Apoploxy, § 384, p. 620, n. 15 
Arlsing out of einployment, § 209, pp. 679, 690 
Average W(H^kly wages, § 293, pp. 9^, 993, n. 48 
Computation of compensation, § 293, p. 1003, 
n. 91 

Award, § 638, p, 045, n. 58 
Bcnellts, § 1 

Funeral expenses, § 276, n. 85 
Bulldlng, S 30 
BuRines.s, § 30 

By accident, injuries, § 154, p, 532 
Cargo, § 30 
Oa.snal, § 09, p. 286 
Cldhl, death boneflts, § 141(2), p. 482 
Clalin of compensation, waiver of right of action, 
§ 036, p. 3S>6 
Commodity, § 30 

Commou-law marrlage, depondents, § 140(2), p. 
460 

Community, hospita! charges, § 270, p. 044, n, 19 
Commutation, paymcnts, § 337, p. 1214 
Compensation, § 1; § 2J)6, p. 1033, n. 34 
Oomijotent evidence, concluslvencss of findings, 
§ 763(3), p. 1187 

Concurrent contracts, wage computation, § 294, 
p. 1020, n. 20 

Concurrent Injuries, § 308, p, 1112, n. 97 
Contlnuous employmeut, § 30 


Deflnitions—Continued 

Contraction of disease, occupational diseases, 
S 169, p. 582, n. 20 
Course of employment, § 214 
Court of competent jurisdiction, setting aside 
finding, etc., § 679 
Grew, ships, § 86, p. 308 
Culpable negligence, § 259 

Daily wages, computation of compensation, § 292, 
p. 983, n. 11 

Death benehts, dependents, § 133, n. 6; § 134, 
pp. 450-458 
Decorator, § 30 

Deliberate intention, employer*s negligence, § 920, 
p. 380 

Demolish, § 30 

Diminution of record, remitting cause to board, 
§ 790, p. 38 

Disability, § 296, p. 1033 

Longshoremen’s Compensation Act, § 296, 
p. 1035, n. 40 

Disease, § 109, p, 560, n. 70 
Disfigurement, § 199 
Domestic, § 30 

Barning capacity, § 295, p. 1027, n. 68 
Employee, § 107, p. 364, n. 7 
Aliens, § 77 

Construction of act as whole, § 20, p. 128, n. 77 
Constniction of statutes, § 60 
Death benefits, § 133, n. 63 
Occupational diseases, § 40, p. 240 
Test of employeFs liabilities, § 47, p. 250 
Employer, § 38 

Charitable corporations, § 57 
Construction of act as whole, § 20, p. 128, n. 77 
Governmental bodies, § 56, p. 255 
Legal representatives, § 54 
Loaned employees, § 47, p. 250 
Numbor of employees, § 42, p. 229 
Partnorship, § 50 
Employers* liahility acts, § 3 
Employment, 

Average weekly wage, § 203, p. 1003, n. 76 
Going to and from work, § 234, p. 821, n. 72 
Occupational diseases, § 109, p. 567, n. 13 
Bmployments includcd, § ^ 

Enterprise, § 30 
Event, injury, § 150 

Evidence, concluslveness of findings, § 763(3), 
p. 1186, n. 38 

Bxeeutive or managing officer, misconduct, § 332, 

p. 1200 

Factory, §30; § 36, p. 209 

Family, dependents, § 139 

Farm, § 30; § 33, p. 191, n. 6 

Flnal award, appoals, § 684, p. 1040 

Foot, schedule injuries, § 306, p. 1105, n. 39 

Former adjudioatJon, conclusiveness, § 655, p. 985 

Fortuitous event, injury, § 154, p. 532 

Gain or proftt, § JK) 

General superintendent, misconduct, § 332, p. 1200 
Gra<le, wage computation, § 204, p. 1023, n, 42 
Gi-atultios, computation of compensation, § 294, 
p. 1011, n. 50 

Guard, safety devlces, § 262 
Hand, § 312, n. 34 
Hazard, § 30 
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Deflnitions—CSontinued 
Hernia, § 185, p. 637 
Hospital Services, § 269, p. 921 
Household, dependents, § 139 
Idiopathic disease, § 163 
Immediately, hernia, § 185, p. 635 
Incapacity, § 296, p. 1037 

Incapacity for work, § 296, p. 1027, n. 68 
Incisional hernia, § 185, p. 638, n. 79 
Independent contractor, § 90, p. 312 
Injury, § 154, p. 526; § 256, n. 38 
Amount of compensation, § 289 
CJonrse of employment, § 208, p. 674 
Heart attack, § 184, p. 626 
Infection, § 168, p. 553 
Instructions to jury, § 778, p. 1328, n. 98 
Occupational diseases, § 169, p. 560 
Waiting time, § 296, p. 1045, n. 40 
Injury by accident, § 154, pp. 526, 532 
Intoxication, § 263 

Last injuriously exposed, occupational diseases, 
§ 46, p. 238, n. 54 
Laundry, § 30 

Liberal construetion, § 20, p. 102, n. 91 
Living together, death benefits, § 140(3), p. 472 
Living with parent, dependents, § 141(3), p. 494 
Logglng, § 30 
Longshoreman, § 30 
Loss, 

Member of body, § 311 
Use, § 314, p. 1128 
Lump sum settlement, § 337, p. 1214 
Machine shop, § 36, p. 211 
Maintain, § 30 

Malingering, § 206, p. 668, n. 93 

Managlng officer, misconduct, § 332, p. 1200 

Managing representative, misconduct, $ 332, 

p. 1201 

Master, § 38 

Medical Services, § 269, p, 921 

Member of family, dependents, § 139 

Minimum compensation, death benefits, § 321, 

p. 1162 

Misconduct, § 258, p. 898 

Motor vehides, power-driven machines, § 36, p. 217 

Next of kin, dependents, § 139 

Objective symptoms, injury, § 158 

Occupational diseases, § 4 

OfQcers’ reappointments, § 115 

Orphans, death benefits, § 141(2), p. 489 

Overexertion, § 182, p. 616 

Partial incapacity, § 302, p. 1078 

Partial loss of use, § 314, p, 1129, n. 70 

Permanent disability, § 304, pp. 1093, 1094 

Permanent injury, § 304, p. 1093 

Personal injury, § 154, p. 526 

Persons, number of employees, § 42, p. 229 

Piant of employer, § 231, p. 791 

Premises, § 231, p. 790; § 234, p. 825 

Preponderance of evldence, § 547(2), p. 585, n. 74 

Process, § 30 

Protectlon, safety devices, § 262 
, Public employees, § 116, p. 401 
Begularly, employed, § 45 
Behabilitation, medical se^ces, § 267, n. 43 
Beinstatement, impairment of eaming capacity, 
$ 295, p. 1030, n. 98 


Definition»—Contlnued 

Eelatlon, employer and employee, § 62 
Bemove, § 30 

Eestoration, settlement of daim, § 645 
Bupture, § 185, p. 638 
Safety appliances, § 262 

Seasonal employment, wage computation, $ 294, p. 
1018, n. 3 

Serious misconduct, § 258, p. 898 
Employer, § 332, p. 1199 
Settlement, lump sum settlement, § 338, n. 14 
SUicosis, S 169, p. 572 

Some evidence, conclusiveness of findings, $ 763 
(3), p. 1191 
Stock raising, § 30 
Storage, § 30 

Subcontractors, § 107, p. 365, n. 65 
Substantial evidence, conclusiveness of findings, 
§ 763(3), p. 1194 

Substantially a year, average earnings, § 293, 
p. 992 

Sunstroke, § 187, p. 646 

Surviving dependent parent, death benefits, § 141 
(3), p. 493 

Temporary disability, § 304, pp. 1093,1094 
Temporary total disability, § 304, p. 1095 
Thumb, schedule injuries, § 306, p. 1105, n. 39 
Total dependency, death benefits, § 134, p. 464; 

§ 299, p. 1059 
Trade or business, § 30 
Traumatic disease, § 163 
Unemployment compensation, § 1 
Unusual cases, medical and hospital Services, 
§ 272, p. 929 
Upholstering, § 30 
Vehicle, § 30 
Wages, § 1 

Computation of compensation, 5 292, p. 980, 
n.81; § 292, p. 985 
Willful, self-inflicted injury, § 264 
WiUful intention, self-inflicted injury, § 264 
Willful misconduct, § 258, pp. 897, 900; § 336 
Willful negligence, § 259 

Work of reasonable character, total disability, 
§ 299, p. 1063 
Workmen, § 60 
Wrongful death, § 1 

Zone of employment, going to and froin work. 
§ 234, p. 825 

Degenerative disease, prior disability, «fpecial fund, 
§ 837, p. 159 
Degree, 

Control, 

Independent contractors, test, § 92, p. 321, 
n. 97 

Public employees, § 116, p, 402, n. 18 
Disability, 

Partial Incapacity, § 303, p. 1092 
Bevlew, discretlon of court, § 758 
Hazard, extrahazardous occupations, test, § 28, 

p. 182 

liabillty, § 111 

Proot Weight and suflBidency of evidence, gen- 
erally, post 

Supervision, independent contractor, test, $ 92, 
p. 326, n. 34 
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Delay, 

Appeal and review, ante 
Defense, penalty, § 848, p. 183 
Excuse, post 
Filing claim, 

Depositions, § 580, n. 29 
Evidonce, § 577, p. 819 
Instruetions to juiy, § 778, p. 1331 
PJeadings, 

Justification, § 767, p. 1276, n. 63 
Setting aside award, § 767, p. 1271 
Going to and fi^om work, employer’s premises, 
§ 234, p. 821 

Hoaring, notico, § 584, n. 88 
Hernia operat ion, tonder, § 271: § 306, p. 1108 
Hospitalization, breach of contraet, actions, § 918, 
p. 370 

Institiiting procoedings, excuses, § 437, p. 307 
Interost payment, as damages for, § 847, p. 182, 
n. 58 

Lunip sum payraonts, time of rendition, § 350 
Proparatlon, transcript on appeal, § 741, p. 1109 
Questions of fact, filing claim, § 620, p. 883 
Remand, claiming error, § 788, p, 29, n. 33 
Seeking treatmont, § 31!), p. 1152 
Submission of issiios to jnry, suflleiency of evi- 
dciice, S 777, p. 1318, n. 88 
Surgical operat ion«, § 310, p. 1144, n. 06 
Tendor of surgical troatmont, § 319, p. 1140, n. 35 
Trlal do novo, § 769 

Vexat i<ms or unrcasonablo, penalty, § 848, p. 1S4 
Weight and suflieioncy of evidence, notice of in- 
jtiry, S 768, p. 1208 
Delegatiou, 

Authority, boards or comraissions, § 384, p. 147 
Business, oontractor’s employees, principal cni- 
ployer*a liabllity, § 109, p. 379 
Rlght to discbarge, employer-employee relation, 
tosts, § 64, p. 274 

Sovereign fnnctions, public office, § 115 
Work, in<lependent contractor test, § 04, p. 336 
Deliberate intontlon, dcflncd, employer*s negligencc, 
§ 926, p. 380 

Allsconduct, employoe*s intent. to injure auotlier, 
8 365 

Deliberate nogllgonce of employor, scopo of acts, § 926, 
pp. 379-382 

Delirium, suiclde, §$| 205, 2<r) 

Delirium trenmns, evidence, S 555(15) 

Dellverera, empIoy^K? status, § lOt» 

Dcllvery boy, telegraph company, § 30 
Delivcry of pollcy. 

Findlngs, sullldency, § 6«31, p. 910 
Flndlngs of fact, § <U29, p. 900, n, 00 
Private Insurance, boards or commissions, juris- 
diction, § 377, p. 123 
Delivcrymcn, 

Indcpendent contrnetors, test, jf 104 
Outslde employcM^s, % 231, p. 790 
Street accident, 1248, p. 874, n. 79 
Demand, 

Autopsy, questlott of fact, § 020, p, 882, n. 46 
Employer, 

Acccptlng other employment, § 320 
Contractor’s Insurance, § HO, p. 886 
Malpractice action, $ 1044, n. 99 
Private Insurarufc policy, § 372, p. 00, n. 23 


Demand—Continued 

Foneral expenses, evidence^ § 284, p. 959 
Hearing, § 581 

Jury trial, § 770, p. 1300 ' 

Waiver, § 621 

Medical and hospital expenses, conditions preoed* 
ent, § 282, p. 951 

Necessity basis for intercst, § 847, p. 181, n. 49 
Payment of compensation, condition preeedent, 
maturing payments on default, § 842, p. 169 
Support, death benefits, § 140(3), p. 480 
Surgical operation, § 319, p. 1149 
Knee joint, § 319, p. 1142, n. 86 
Domoaiior of witness, bias, § 547(0), p. 607, n. 23 
Dementia praecox, evidence, § 555(15) 

Demolish, deflned, § 30 
Demolition. Buildings, ante 

Demonstrations in eourt, harmless error, § 750, p. 1153 
Demonstrative evidence, giving greater welgbit than 
expert opinion, § 547(10), p. 614, n. 70 
Demotions, coverage, § 67, n. 40 
Demurrable complaint, actions for wrongful death, 
§ 076 
Demnrrer, 

Action on award, § 844, p. 174 
Admissions, proceoding to modify award, S 859, 
p. 254, n. 97 

Affimiance of rnling, romand, § 963 
Amendment of ploudings, reversal of overruling, 
§ 790, p. 40 
Appeal and review, 

Order ovenniling, § 877, p. 203 
Prestimptions, § 757, p. 1149, n. 38 
Complaint, cxclusiveness of rcmody, § 953 
Constitutionality of statutos, § 19, p. 71 
Effoct, §§ 407, 953 
Evidence, sustainlng, § 509, p. 854 
Nocossily to test ploading for puipose of review, 
§ 880 
Petition, 

Modify award, § 859, p. 254 
Porsonal injuries, erroneous allogations of 
law, § M9 

Reply, appeal of order overruling, § 963 
Setting aside award, 

Petition for review, § 730, p. 1093, n. 1 
Venue, § 707, p. 1273 
Third porson tort-fonsons, 

Immunity from action, § 1023, pp. 575, 678 
Parties, § 3015, p. 558, n. 33 
Trial de novo, § 777, p. 1321 
Dcnial, 

Answer, § 49S 

Claim, jury trial, § 770, p. 1300 
General denial, generally, post 
Denial of compensation, 

Appeal and review, § 684, p. 1039 
Evidence, § 703(1), p. 1174 
Inforences, § 757, p. 1148, n. 30 
Awards subject to modification or review, | 851, 
p. 194 

Commisslon as party, § 716 
Conclusivenesa, § 657, p. 994 
Consistent findings, conclusiveness, § 763(3), 
p. 1192, n. 55 

Declslon of board, weight of evidence, § 763(4), 

p. 1202 


lOX C, J.S.—86 
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Denlal of compensation—Gontinned 

Blectlon to take compensation, actions, $ 036, 
p. 307 

' rindings, § 629, p. 903 

Suflaciency, | 631, p. 915 
H^earing, § 660, p. 1001 

Jnrisdiction, § 661, p. 1002 
Reopenlng awards, § 650, p. 968 
Setting aside, pleadings, § 767, p. 1271, n. 5 
Denial ot liability, payment of wages, crediting, § 330, 
p. 1186 

Dentists, right to Services of, § 269, p. 920 
Department of business, wage computation, seasonal 
employment, § 294, p. 1019 
Department store, 

D^ivery vebide repair shop, worksbop classifica- 
tion, § 36, p. 221 

Power-driven machinery, safety regulations, § 34 
Departure, employee, reduction or termination of 
compensation, § 854, p. 229 

Departure from employment, employee*s puri)Oses, 
§ 222, p. 746 

Departure from state, disablUty compensation, § 296, 
p. 1041 

Dependable evidence, § 547(1), p. 581 
Dependents and dependency, 

Aceeptance of award, under state act, tbird par- 
ty action for deatb, § 974 

Aetion against third person, § 983, pp. 459, 460; 
§984 

Admissibility of evidence, § 546, pp. 573-676 
Admission, § 501 
Aliens, § 132 

Appeal and review, § 763(9), p. 1231; § 764, p. 1256 
Agreement or settlement, § 901 
Defense asserted for first time, § 692 
Determination of rigbts, modification of 
award, § 890, n. 48 
Jurisdiction, § 753, p. 1136, n. 42 
Longshoremen’s and barbor worbers’ compen¬ 
sation act, § 763(10), p, 1251 
Iteferee’s order, § 761, p. 1160, n. 25 
Attomey’s fees, protection, § 5, p. 44 
Awards, § 643 

Conclusiveness, 1657, p, 992 
Modification, § 649, p. 963 
Burden of proof, §§ 507, 520 
Presumptions, § 136, n. 90 
Separation from spouse, § 140(3), p. 471 
Ohange of measure, modification or review, § 851, 
p. 196 

Ohildren and minors, ante 
Olaims, § 130 

Classes. Belationsbip, post 
Compensation, 

Retroactive operation of statutes, deatb of 
employee, § 21, p. 139 
Undaimed by workman, § 151 
Condusions of law, § 628 
Conflicting findings, § 634, n. 20 
Consent decrees, apportionment of compensation, 
I 639 

Constitutionality of statutes, § 19, p. 75 
Funeral expenses, § 19, p. 76 
Insurance carrier paylng into state fund, § 19, 
p. 72 

Presumptions, § 19, p. 84 


Dependents and dependency—Continued 
Construction in favor, § 20, p. 112 
Contributions, evidence, § 573 
Deatb, 

Abatement of balance due, § 850, p. 190 
Lump sum payments, grounds, § 343 
Sbare of distribution, § 135 
Termination of compensation, § 327 
Deatb benefits, §§ 133-145, pp. 448-510 
Apportiomnent, § 324, pp. 1170-1175 
Definition, § 133, n. 63; § 134, pp. 450-458 
Bxtent of dependency, §§ 322, 323, pp. 1163- 
1170 

Interest, § 328 

Pecuniary benefits loss, § 321, p. 1156 
Reduction of compensation, § 331, p. 1193 
Termination of compensation, § 327 
Time, § 204, p. 666 
Waiver, § 3^ 

Definition of dependency, § 134, pp. 450-458 
Living witb parent, § 141(3), p. 494 
Disability compensation, § 296, p. 1040 
Deatb of employee, §§ 149,150 
Domiclle, employer*s liability, § 23, p. 157, n. 71 
Election, tbird-person tort-feasors, misjoinder, 
§ 1020 

Election of remedies, deatb by wrongful act, § 987, 
p. 489 

Election to come under act, notice, § 123, p. 430 
Enabling amendments, § 17 
Evidence, post 

Extent of dependency, gencrally, post 
Family members, § 139 

Brothers and sisters, § 143, n. 32 
Cbildren, 

Apportionment of compensation, § 324, 
p. 1171 

Deatb benefits, grandcbildren, § 144 
Classes, § 135 

Good faitb marriage status, § 140(2), p. 468 
Test, § 134, p. 453 

Widow, modification of award, § 287, p. 966, 
n. 36 

Findings, § 628 

Construction, § 630, p. 938 
Presumptions, § 629, p. 008 
Sufficloncy, § 631, p. 927 

Forfeiture by misconduct, right to bearing, § 862, 
p. 275 

Funeral expenses, § 276 
Amount, § 277, p. 942 
Statute of limitations, § 280 
Hernia, employee’s deatb, § 185, p. 635 
Husband and wife, post 
Instructions to jury, § 778, p. 1325 
Insurance contract, evidence, § 575 
Insurance premiums, employcr’s delinquency, § 933 
Intention of leglslature, post 
Jury trial, § 621 

Limitation of actions, constitutionality of statutes, 
§ 19, p. 79 

Living togetber, § 140(30), p. 474 
Loss of wages, protection from, § 5, p. 46 
Lump sum payments, § 340 
Grounds, § 343 

Malpractice, pbysician, rigbt to bring, § 1043, 
p. 624 
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Dependents and dependency—Continued 

Marriage, termination of compensatlon for change 
of condition, § 854, p. 230 
Medical expenses, § 266, p. 916; § 281 
Misconduct, § 258, p. 897, n. 90 

Bmployer, increase of compensation, § 332, p. 
1198 

Hearing, forfeiture of compensation, § 862, 
p. 275 

Mixed questions of law and fact, § 600 
Extent, § 600, n. 52 

Modification or review of award, § 851, p. 196 
Persons entitled to seek, § 858 
Oral claim, evidence, § 577, p. 817, n. 49 
Partial dependents, generally, post 
Parties, § 428; § 429, p. 292 
Joinder, § 431 
Payment, § 829, p. 141 

Head of family, § 829, p. 142 
Other sources, waiver, § 391 
Penslon, conclusiveness of order, § 874 
Presumptlons, §§ 512, 520 
Brothers and sisters, § 143 
Children, § 141(1); § 141(3), p. 489 
Constitutionality of statutes, § 19, p. 75 
Husband and wife living together, § 140(3), 
p. 471 

Illegitlmate children, § 141(2), p. 486 
Parents and parentage, § 134, p. 454; § 142, 
pp. 406, 408 
Belationship, § 136 
Time of determlnatlon, § 138 
Voluntary separatlon from spouse, § 140(3), 
p. 476 

Widows and widowers, § 140(1) 

Prior proceeding, res judicata, § 658, p. 996 
Private insurers, 

Mistakes by employers, § 370, p. 121 
Proceedings against on policy, § 370, p. 110 
Protection, § 5, p. 37 
Providlng for, dependents, § 5, p, 47 
Questions of law and fact, § 008 

Disposition of compensation, § 013, p, 870 
Becovery, lump sum on defaiilt in periodical pay- 
ments, § 842, p. 168, n. 40 
Rcjecting compensation, § 125, p. 437; § 128 
Kemand, evidence, § 78S, p. 30, n. 53 
Ueopenlng case, 

Persen not party, S 060, p, 1000 
Rehoaring, § 005 

Rights of dependents, death of benefleiary, § 62, 
p.200; §140 

Settlemont agroemonts, not concluded, § 407, p, 207 
Settlement with thlrd persons, waiver or estoppel, 
§ :^5, p. 171 

Submission of issues to jury, suflaiciency of evi- 
donce, § 777, p. 1317, n. 81 
Subrogation of insurer to rights against third- 
party wrongdoer, § 003 

Substltutlon as parties upon death of employec, 
proceeding to open case, § 901 
Table of averages for ascertaiument, commutation 
of award, § 841 

Thlrd pcrsoii actlon against employer, 

Electlon of remedies, § 909 
Bxolusive remedies, § 082, p. 454 
Third-person tort-feasor, post 


Dependents and dependency—Ck>ntinued 

Thlrd persons, actions by employee against, post 
Third persons action against employer, post 
Total dependency, generally, post 
Trial de novo, admissibility of evidence, S 768, 
p. 1291 

Waiver, 

Action against third person, discontinuance or 
dismissal, § 394 
Deficiency compensation, § 397 
Electlon to pursue third person, § 393, p. 164 
Payment from other sources, effect, § 391 
• Provisions made, § 389, p. 158 

Recovery or coUeetion from third persons, de- 
ductions from compensation, § 396 
Rlght to compensation not benefited by set- 
tlement, § 395, p. 172 

Settlement with third persons, § 395, p. 171 
Widows and widowers, post 
Depositions, 

Affidavits, forelgn States, § 579 
Appeal and review, 

Admissibility, § 768, p. 1287 
Evidence, § 763(4), p. 1201 
Objections for first time, § 700 
Certiorari, § 730, p. 1094 
Gosts in taking, § 825 
Evidence, § 580 
Full board, suppression, § 704 
Harmless error in refusing to allow, § 888 
Questions of law and fact, variance, § 763(8), 
p. 1221, n. 80 

Referee, review by board, proofs, § 768, p. 1282 
Reopening case, § 596 
Transcript on appeal, omissions, § 750 
Deposits, 

Mcdlcal and funeral expenses, dei>endents, § 281, 
n. 66 

Money by self-insurer, § 355 
Option of employers, § 19, p. 77 
Depreciation of eaming capacity, pre-existing disease, 
§ 298, p. 1052 
Depresslon, 

Partial disability, amount of compensation, § 302, 
p. 1085 

Suicide, §§ 205, 264 

Depressive psychosis, suicide resulting, payment of 
compensation from special fund, § 837, p. 154, 
n. 31 

Deprivation, member of body, schedule injuries, § 311 
Deputy commissioners, rehearing by commissioner, 
§ 875, p. 290, ru 57 

Deputy county auditor, coverage, § 117, p. 408, n. 8 
Deputy sheriffs, 

Constitutionality of statutes, § 19, p. 74, n. 18 
County, employer, § 56, p. 260 
Coverage, § 117, p. 411 

Guard acting as, assaults on, § 227, p. 769, n. 97 
Retroactive operation of statutes, § 21, p. 134, n. 12 
Derangement, physical structure of body, personal in- 
jury, § 165 
Dereliction, 

Duty, willful misconduct, § 332, p. 1199, n. 27 
Employer, right of recovery, § 10, p. 57 
Dermatitis, § 168, p. 556 

Course of employment, § 212, n. 86 
Disability compensation, § 296, p. 1036, n. 43 
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I>ematiti&--<3ontiiiiied 

Bmbarrassment from disflgurement, eviaence, 

§ 907, p. 333, n. 26 

Bvidence, § 554, p. 663; § 555(11), p. 7W 

Occupatiohal diseases, § 169, p. 564, n. 5; § 169, 
p. 573 

Bvidence, § 655(18), p. 736 
Spnn glass dust, § 169, p. 670, n. 34 
Successive employers, § 46, p. 240, n. 81 
Successive insurers, liability, § 373, p. 102, n. 90; 

§ a73, p. 103, n. 92 

Total incapaclty, i 299, p. 1054, n. 11 , ^ 

Derrick operators, Independent contractors, § lub, 
p. 359 

Descent and distribution, § 324, pp. 1170-1175 
Deatb benefits, § 130 
Heirs, generally, post 
Stepmothers, beneflciarles, § 131 
Description, ^ 

Award, setting aside award, pleadmgs, S Wi, 
p. 1271 

Bmployment, coverage dassification, § 28, p. 179, 
n. 82 

Parties, § 428 
Desertion, 

Husband employee, evidence, § 552, p. 652 
Mother, deatb benefits, 

Orpbans, § 141(2), p. 489 
Stepcbildren, § 141(2), p. 484 
Spouse, 

Justifiable cause, § 140(3), pp. 474, 475 
Review by court, dependency, § 763(9), p. 1232 

Design, 

Accident, §§ 155,159 

Hearsay evidence, admissibility to sbow, § 52 <, 
p. 619 

Heart attack, exertion, § 184, p. 625 
Internal injuries, § 183, p. 617 
Safety devices, failure to use, § 262 
Designation, 

CJhange of insurers, necessity, § 373, p. 96 
Review, §§ 717, 784 
Destitution, 

Dependency, parents, 8 142, p. 502 
Dependency test, § 134, pp. 455,458 
Hearing, place, 8 584 
Separation from spouse, 8140(3), p. 4i7 
Destruction 

Ability for Work, 

Partial incapacity, 8 302, p. 1079 
Total disability, 8 299, p. 1060 
Artiflcial member of body, 8158 
Buildlngs, casual employment, 8 69, p. 290 
Oommission, total compensation, commencement 
of payments, 8 301, p. 1076 

Details of work, ^ ^ i. i 

Bmployer-employee relation, direction and control, 

§ 64, p. 271 

Independent contracts, control, 8 02, p. 321 
Loaned employees, control, § 47, p. 247 
Determinations, 

Boards or conunissions, nature of judgment, § 
Occupational diseases, disability, § 169, p. 583 
Proceedings for further review, § 809 
Detours, course of emplcyment, § 221, p. 733 
Deviatlon, 

AecMtental sbooting, § 228, p. 775 


Dcviation-<3ontinued 

Arising out of employment, § 209, p, 692 
Automobile salesman, 8 231, p. 800, n. 57 
Causal connection, evidence, 8 556, p. 745 
Oo-employee’s assaults, § 226, p. 762 
Oourse of employment, 8 221, p. 733 
Poolbardy acts, § 219 

Going to and from meals, 8 240, p. 855, n. 81 
Going to and from work, § 233 

Special mission, 8 234, p. 829, n. 22 
Purposes, § 222, p. 745 
Questions of law and fact, 8 611» P- 8'^ 

Beview by court, 8 763(9), p. 1235 
Transportation by employer, 8 235, p. 842, n. 80 
Devices, 

Appliances and devices, generally, ante 
Safety appliances and devices, generally, post 
Devolutive appeal, pendency excusing payment of in- 
stallments, maturing payments on default, 8 842, 
p. 169, n. 59 
Diabetes, 

Aggravation of disease, § 175 
Evidence, 8 566(11), p. 701; § 555(17), p. 729 
Medical expenses, physician*s testimony, § 284, 
p. 958, n. 43 

Tendeney to gangrene, aggravation, § 175, p. 601, 
n.28 
Diagnosis, 

Oredibility of wltnesses, 8 570, p. 781, n. 6 
Error, 

Change of condition authorizing modification 
or review of award, 8 864, p. 212, n. 13 
Ground for review of agreement or settle- 
ment, § 897, p. 312 

Expert testimony, § 565(5), p. 674, n. 66 
Medical Services, 8 269, p. 021 
Occupational disca-^^es, test, § 169, p. 562, n. 95 
Physiclans and surgeoiis, 

Bar of action, negligence, 8 918, p. 370 
Selection, § 273, p. 933, n. 6 
Testimony, 8 547(10), p. 611, n. 56 
Diaphragmatic hernia, schedule injuries, 8 306, p. 1108, 
n. 01 

Differences in wages, disability compensation, 8 296, 
p. 1036 

Different accidents, maximum compensation, 8 296, 
p. 1045, n. 37 
Different employers, 

Apportionment of compensation, weigbt of evi¬ 
dence, § 570, p. 785, n, 29 
Continuous work, earnings ascertained from earn- 
ing capacity, § 203, p. 1008 
Partial disability, amount of compensation, 8 302, 

p. 1086 

Different injuries, concurrent awards, 8 296, p. 1039 
Different work, capacity to perform, total disability, 
8 299, p. 1061 

Digestive disturbances, evidence, § 655(11), p. "01 
Digging, 

Ditches, farm labor, 8 33, p. 195, n. 39 
Oil Wells, employee status, evidence, § 650, p, 641 
Dignity, public office, distlnguisbing, employment, 8115 
Dilatation of heart, 

Evidence, § 655(12), p. 710 
Bxertion, 8 184, p. 623 
Diligence, 

Award, conclusiveiiess, 8 657, p. 989 
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Diligence—CJontinued 

Competent testimony, right to procure, § 598, p. 849 
Disability compensation, waiting time, § 296, 
p. 1045 

FiHng claim, evidence, § 577, p. 819 
Introduction of evidence, § 591, n. 64 
New trial, newly discovered evidence, § 661, 
p. 1004; § 781, p. 1345 

Notice of intent to appeal, mail, § 722, p. 1074 

Occnpational dlseases, defenses, § 160, p. 566 

Praecipe, filing, § 741, p. 1109 

Questions of fact, filing claim, § 620, p. 883 

Record on appeal, § 743 

Remand, 

Additional evidence, § 788, p. 125 
Setting aside award, 

Extension of time, § 725, p. 1083 
Presenting defenses, § 654, p. 982 
Total disability, § 299, p. 1057 
Diminutlon of damages, contribiitory negligence, § 940, 
p. 404 

Diminutlon of earning capacity. Impairment of earn- 
ing capacity, generally, post 
Dinner, sales campaign, oourse of employment, § 221, 
p. 740 

Diphtheria, evidence, § 555(11), p. 702 
Direct cause of death or injury, 

Arising out of employment, § 209, p. GS7 
Death, § 204, p. (»05, n. 74 
Evidence, § 555(9), p. 690 
Direct evidence, causal connection, § 556, p. 741 
Earning capacity, § 568, p. 776 
Hearings, findings, § 587 
Sufliciency, § 547(5), p. 595 

Percentage of loss, § 570, p. 780 
Direct remedy, § 5, p. 42 

Direct supervlslon, independent contractor, test, § 92, 
p. 326 

Dlrected verdict, 

Aetion on premiums or rates, private Insurance, 
§ 371, p. 83 
Appeal and review, 

Fallure or refusal of further review, § 797, 
p. 56 

Infercnces, § 757, p. 1148, n. 31 
New trial motion, § 713 
Preservation of questions, § 708 
Damage action, overruling motion, § 960 
Premiuin or rate, action, privato Insurance, § 371, 
p.83 

Third party actlons, § 307 

Third-person tort-feasors, revlewing court, § 1036 
Trial dc novo, evidence, 8 777, p. 1321 
Directlon, 

Assistants, independent contractors tost, 8 95, 
p. 338 

Commission, 

Award, medical board*s recommendutioii, 
8 644, p. 954 
Bmployer, 

Causal connection, evidence, 8 556, p. 746 
Coemployoes, acta for, § 223 
Oourse of employment, 

Duties, 8 216, p. 712 
Rcstrictlng, § 217 
Employee olT pn^mises, 8 234, p. 823 


Direction—CJontinued 
Employer—Continued 

Going to and from work, 

Employee’s vehicle, § 236 
Transportation hy employer, 8 235, p. 886 
Use of ways, § 238, p. 850 
Vaccination, § 256 

Washing up, coui'se of employment, 8 220, 
p. 727, n. 89 

Employer-employee relatlon, existence test, § 64, 
p. 271 

Evidence, § 550, p. 633 
Findings, § 627, p. 896 

Independent contractor, test, 8 92, pp. 320-331 
Loaned employees, § 47, p. 246 
Proceedings for further review, remand wlth di- 
rections, § 813 

Directions on remand, compensation authorities’ pro¬ 
ceedings, 8 790, p. 38 

Director general of railroads, applicability of statutes, 
8 66, p. 258 
Directors, 

Employer’s election to come under act, ratification, 
§ 122, p. 428 

Traveling salesman, § 231, p. 803 
Directors of corporations as employees, § 82 
Dirt, hauling, coverage, 8 36, p. 207 
Dirt road construction, classiflcation, § 36, p. 205 
Disability, 

Agreement or settlement, 

Admissibility of evidence, review, § 530 ; 8 907, 
p. 331, n. 2 

Issues determined on review, § 908, p. 336 
Basis, 8 13 
Cause, 

Accident, burden of proof, 8 521, pp. 486-401 
Appeal and error, action for compensation, 
§ 764, p. 1256 

Evidence, § 555(9), pp. GSS-694 
Hernia, burden of proof, § 521, pp. 498-502 
ImpUc(l dndings, § 636, p. 040 
Injury, presumption, § 513, p. 460 
Preponderance of evidence, § 547(2), p. 586, 
n. 79 

Secoud accident, successive insurers, liabilily, 
8 373, p. 08, n. 03 

Weight and suiliciency of evidence, 8 570, 
p. 780, n. 05 

Character of disabllities, generally, ante 
Children, death beneilts, § 327, n. 3 
Claim for aggravation, walver, § 380, p. 156 
Compensation, previously impaiix>d condition, § 
298, pp. 1047-1054 

Oonclusiveness of award or judgmont, § 853, p. 206 
Date of disability, generally, ante 
Death benefits, children, § 141(3), p. 491, n. 80 
Duration uiiexcopted, additional compensation, 
§ 854, p. 218, n. 60 

Employment, obtaining, 8 296, p, 1043 
Extent of disability, generally, post 
Funds, post 

Future disabilities, generally, post 
Impairment of earning capacity, § 205, p. 1027 
Increase of disability, generally, post 
Llmltations, tolling, § 438 
Limltations on compensation, § 295, p. 1028 
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DisabiUty—Contlnued 

Mistake, extent or nature, xeview of award, S 854, 
p. 230, n. 68 

Modlflcation of award, scope of inquiry, § 884 
Natare of disability, generally, post 
Occupational dlseases, determining factor, § 169, 
p. 683 

Partial disability, generally, post 
Percentage of disability, generally, post 
Perf orm work, § 296, p. 1035 
Permanent disability, generally, post 
Permanent partial disability, generally, post 
Permanent total disability, generally, post 
Prior disability, generally, post 
Questions of law and fact, post 
Recurrence of disability, generally, post 
Reimbursement from special fund, § 837, pp. 149, 
154 

Reinstatement of compensatlon agreement, § 911 
Report of accident cansing, § 915, p. 350 
Schedule injuries, loss of member, § 311 
Substitute for, § 8 

Temporary disability, generally, post 
Temporary partial disability, generally, post 
Temporary total disability, generally, post 
Termlnation, 

Affirmance, flnality, § 790, p. 41 
Decreasing or terminating compensatlon, 
§ 854, p. 222 

Eyidence, revlew of agreement or settlement, 
§907, p.335 

Presumptions on revlew of agreement or set¬ 
tlement, § 907, p. 331 
Reopening, judgment, § 789, p. 37 
Review of agreement or settlement, 

Issues determined, § 908, p. 336 
Sufficiency of evidence, § 907, p. 333 
Temporary, burden of proof, § 907, p. 330 
Time of deatb after, occupational disease, § 169, 
p. 581 

Total disability, generally, post 
Weight and sufflciency of evidence, § 569, n. 92 
Disagreement of medical experts, remand, § 788, p. 29, 
n, 25 

Disbelief of testimony, 

Pindings, § 627, p. 896 
Interested parties, § 547(9), p. 607 
Biscbarge, 

Assault on foreman, § 226, p. 764 
Assistants, independent contractor test, § 95, 
pp. 336""339 

Obange of condition authorizing modlflcation or 
review of award, § 854, p. 213, n. 17 
Contempt of court, failure to make payments, 
§320 

Orediting payments, § 330, p. 1179 
Beatb benedts, 

Obildren, § 141(1) 

Payment, § 331, p. 1196 

Duty, course of employment, § 216, p. 714, n. 56 
Employer, res judicata, § 655, p. 983, n. 46 
Excuse for delay in filing claim, evidence, § 577, 

p. 822 

Exercising rigbts under compensatlon act, of¬ 
fenses, § 913, p. 346, n. 13 

Failure to exercise right, Independent contractor 
test, § 93 


Discharge—Continued 

Going to and from work, § 234, p. 821, n, 70 
Independent contractor, 

Gontrol, § 92, p. 329 
Test, § 93 

Insurer or employer, daim against thlrd party 
tortfeasor, § 1005 
Medical ald, § 266, p. 916 

Indemnity Insurance, § 275, p. 935 
Obllgations to pay deatb benefits, crediting pay¬ 
ments, § 331, p. 1195 

Occupational diseases, successive employers, § 46, 
p. 240 

Partial disability reduced eamings, § 302, p. 1084, 
n. 80 
Power, 

Bmployer-employee relation, § 64, p. 270 
Employer test, § 47, p. 249 
Silicosis with superimposed tuberculosis, medical 
dlsabUity, § 169, p. 585, n. 41 
Surety, appeal bond, review, § 816(1) 

Termlnation of employer-employee relation, § 63 
Wage computations, re-employment, § 294, p. 1015, 
n. 77 

Discipline, 

Board or commlssion employees, § 382 
Baming capacity decrease, evidence, § 907, p. 334, 
n. 33 

Employment contract, lay off, § 65, p. 281 
Disclaimer, scope of review, attorney*s statement, 
§ 766, n. 83 

Disclosure, dlsposition of proceeds of award, incom- 
petent person, § 829, p. 144 
Discomfort, 

Acceptance of other employment, § 320 
Additional compensatlon for increase, § 854, p. 222 
Return to work despite total disability, § 854, 
p. 224, n. 8 

Total disability, § 299, p. 1060 
Dlscontinuance of actions, 

Appeal, right of review, waiver, § 690, p. 1048 
Third-person tort-feasor, statute of limitations, 
§ 1014, p. 565, n. 19 
Third persons, waiver, § 394 
Discount, 

Attorney^s fees, § 821 

Increaslng weekly amount, discretlon, § 296, 
p. 1040 

Lump sum settlements, § 338 
Burden of proof, § 348 
Future payments, computation, § 344 
Medical and hospital expenses, § 277, p. 943 
Penalties, § 339 
Submissions to jury, § 349 
Maturing award on default, § 842, p. 171 
Penalty, excessive discount, § 848, p. 183 
Disoouragement, suicide, § 205 
Discrepancy, printed act and enrolled act, number of 
employees, § 42, p. 227, n, 7 
Discretlon, 

Autopsy, § 485 

Boards and commissions, ante 
Burden of showing abuse on appeal, § 885, n. 65 
€k>mpensation authorities, awards, modification, 
§ 649, p. 961 

Department, findings, setting aside, § 776, p. 1314 
Harmless error, § 888 
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Discretion—Oontinued 
Hearing oflEicial, 

Production of evidence, holding case open, 

§ 595 

Reopening hearing, § 596 

Jury, fixing average weekly wage, § 777, p. 1320 
Review, modiflcation of award, § 886 
Surgical operations, refnsal, § 319, p. 1148 
Tribunal, lump sum payments, 

Grounds, § 343 
Review, § 352 
Riscretion of court, 

Appeal and review, § 758 

Dismissal of appeal, filing transcript, § 749, 
p, 1123 

Modiflcation of judgment, § 791 
Petition, § 767, p. 1209, n. 85 
Argument of counsel, waiver of errors, f 755 
Attorney’s fees, award, §§ 288, 821 
Average earnings, computation, § 293, p. 990, n. 72 
Certiorari, ante 

Character witness’ testimony, § 698, p. 847 
Continuance, § 771 
Costs, awarding, § 824, pp. 136, 138 
Cross examination, § 774, p. 1305 
Death benefits, credit for cmployer’s payments 
hefore death, § 331, p. 1194, n. 68 
Delayed appeal, dismissal, § 727 
Disfiguremcnt, amount of award, § 290, p. 973 
Fees, expert witnosses, § 823, pp. 134, 135 
Pellow employce's testimony, admissibility, § 768, 
p, 1290, n. 81 

Punctional impairment, § 315, n. 08 
Insuring, fallurc, § 335 

Lower court, proceedinga for further review, § 806 
Lump sura payments, §§ 340, 343, 350 
Medlcal treatment, danger, § 319, p, 1147, n. 22 
Minor employee, actions, § 937, n, 31 
New trial, post 

Pleadings, order of procedure, § 959 
Proceedings for further review, rehearing, appli- 
catlon, § 815 

Proof, naturo of employment, § 707, p. 1276, n. 61 
Remand, § 788, p. 30 

Further Investlgatlon, § 700, p. 40 
Setting aside award, cross actions, § 767, p. 1274 
Tliird-porson tort-foasors, jolndcr of parties, 
§ 1020, n. 21 
Discriminat ion, 

Boards or commissions, review hy courts, § 383, 
p. 142 

Death iMjnefits, nonrosident alien dependents, 
§ 321, p. 1160 

Dlsabllity compensatlon, age, § 290, p. 1030 
Election to come under act, klnds of business, 
i 1^4 

Excrclsing rights under corapensation act, of¬ 
fenses, § 913, p. 346, n. 13 

Diseased blood vcssels, aggravation of condition, § 176 
Diseases, S8163-109, pp. 542-580; §250 

Accident, §§ 103, 105, 166; § 167, pp. 648-552; 
§430, p. 302 

Bvidence, § 555(1), p. 668 
Thlrd person action for death against em- 
ployer, § 967, p. 439, n. 15 

Addltional corapensation for development or re- 
curronce, § 854, p. 215 


Diseases—Oontinued 

Allergies, generally, ante 
Apoplexy, generally, ante 
Appendicitis, generally, ante 
Arthritis, generally, ante 
Award, § 641 
Bursitis, generally, ante 
Cancer, generally, ante 
Causal connection, evidence, § 556, p. 762 
Conjunctivitis, generally, ante 
CJontagious and infectious diseases, § 165 
Coverage, § 72 
Hospitals, § 167, p. 550 
Injury, § 168, p. 553 

Occupational diseases distinguished, § 169, 
p. 571 

Coronary occlusion, generally, ante 
Coronary thrombosis, generally, ante 
Course of employment, ante 
Decrease or termination of corapensation after 
disabllity, pre-existing disease, § 854, p. 223 
Defined, § 169, p. 560, n. 70 
Dermatitis, generally, ante 
Diabetes, generally, ante 
Diagnosis, generally, ante 
Disability or death, § 296, p. 1037 

Burden of proof, § 521, pp. 498-501 
Dizziness, 

Evidence, § 555(11), p. 702 
Palis, § 257(1) 

Dormant disease becoming activated, additional 
corapensation, § 854, p. 215 
Dupuytren^s contracture, generally, post 
Dust diseases, generally, post 
Bvidence, § 555(11), pp. 699-796 

Expert testimony, causal connection, § 555(5), 
p. 675 

Exposure, retroactive operation of law, § 21, 
p. 132, n. 5 

Byesight, impairment § 178 
Palis caused by, § 257(1) 

Pindings, sufficiency, § 631, p. 925 
Preedom from, § 170, p. 580 
Puneral expenses, § 276 
Gonorrhea, generally, post 
Hand, loss of use, § 314, p. 1128 
Hastenlng by unusual straln, § 171 
Heart disease, generally, post 
Incapacity, 

Causal connection, § 297 
Bvidence, § 555(9), p. 088 
Injury, § 167, pp. 548-552 
Accident, § 166 
Exclusions, § 154, p. 528 
Instnictions to jury, § 623; § 778, p. 1328 
Lungs, 

Evidence, § 555(11), p. 702 

Weight and sufifliclency, § 556, p. 702 
Negligence, actions, § 931, n. 23 
Nervous diseases, generally, post 
Not within act § 924 
Occupational diseases, generally, post 
Osteomyelitis, generally, post 
Pagefs disease, generally, post 
Personal injury, § 165; § 436, p. 302 
Pneumoconiosis, generally, post 
Pneumonia, generally, post 
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Diseases—Continued 

Posltlonal risk doctrine, § 209, p. 690, n. 21 
Pre-existing inflrmitles and diseases, generally, 
post 

Presumptions, constitutionality of statutes, § 19, 

p. 80 

Preyions condition of employee, arislng ont of 
employment, § 212 

Preyionsly impaired condition, § 298, p. 1047 
Private insurance, coverage of policy, § 372, p. 87, 
n. 96 

Questions of law and fact, § 609, n. 59 

Course of employment, § 611, p. 870, dl 13 
Proximate cause, § 610, p. 867 
Kestaurants, eating in, § 231, p. 803 
Jteview by conrt, 

Olaimanfs knowledge, § 763(9), pp. 1235, 1246 
Objections for flrst time, § 701 
Snlcide, mental derangement, § 264 
Symptoms, generally, post 
Syphilis, generally, post 
Tetanus, generally, post 
Thrombophlebitis, generally, post 
Thrombosis, 

Aggravation, § 655(17), p. 731 
Bvidence, § 665(12), p. 711 
Time of reactivation, evidence, § 677, p. 819, n. 54 
Traumatic diseases, generally, post 
Tularemla, § 168, p. 657 

Bvidence, § 555(11), p. 705 
Ulcers, generally, post 
Venereal diseases, generally, post 
Weight and suffldency of evidence, § 555(11), pp. 
699-706 

Blood vessels, § 655(12), pp. 706-713 
Heart, § 555(12), pp. 706-713 
Disfigurement, § 199 

Additlonal compensation, § 854, p. 221, n. 82 
Appeal, 

Acquiescence of complaining party, § 698 
Blght of appeal, acceptance of payments, 
§ 690, p. 1049 

Award, 

Amount, § 290, pp. 973-978 
CreditiLng against disabillty, § 330, p. 1181, 
n. 46 

Omitting, actions, § 936, p. 394 
Retroactive operation of statntes, § 21, p. 131, 
IL 99 

Basis of award, § 13 

Constitutionality of statutes, § 19, p. 75, n. 29 
Orediting payments, § 330, p. 1182, n. 57 
Disabillty compensation, § 296, p. 1036 
Bvidence, $ 555(8) 

Bevlew of agreement or settlement, § 907, 
p. 333, n. 25 

Bxamination of dalmant, § 590 
Bindings of fact, § 628 

Construction, § 636, p. 938 
Bxtent, etc., § 629, p. 906, n. 47 
Implied findings, § 636, p. 941, n. 8 
Hearlng, evidence, § 587, n. 38 
Impairment, eaming capaclty, § 295, p. 1027 
Increase, sufElclency of evidence, § 860, p. 265 
Injuries not withln act, § 923 
Partial disabillty, § 802, p. 1080, n. 69 
Degrees, § 303, p. 1092 


Disfigurement—Continued 

Photographs to Show, evidence, admissibllity, 
§ 543 

Question of fact, amount of award, §§ 613, 616 
Review by court, § 763(9), p. 1225 
Total disabillty, third-degree bums, § 299, p. 1059, 
n. 43 

Trial de novo, examination of claimant, § 774, 
p. 1304 

Types of compensation, § 289 
Wage payments during disabillty, § 330, p. 1186, 
n. 83 

Weight and sufficiency of evidence, § 568, p. 771 
Dish washing machine, hospita! kitchen, workshop, 
§ 36, p. 220 

Disinterested wltness, corroboration of dalmanfs tes- 
tlmony, § 647(9), p. 610, n. 41 
Dlsmissal and nonsuit, 

Before hearing, petition for review on ground of 
change in condition, § 861 
Damage, action, 

Overruling motion, § 9CQ 
Waiver, effect, § 392, p. 162 
Death action, employee, § 975 
Delay in filing claim, weight and sufficiency of 
evidence, § 577, p. 823, n. 70 
Doctor*s expenses, liability, § 275, p. 937 
Pailure to establish case, § 962 
Hearlng and determination, § 422, pp. 206, 267 
Jurisdiction, § 586 

Insuber or employer against third party tort- 
feasor, § 1005 

Judgment, amendment of, § 287, p. 969 
Modification of award, disposition on appeal, 
§ 890 

Motion, § 422, p. 265, n. 36 

Appearance waiving defects in notice, $ 863 
Notice of motion, § 422, p. 206 
Operation and effect, § 422, p. 267 
Order, § 422, p. 267 
Partial dismissal, § 422, p. 266 
Petition for review of agreement or settlement, 
effect on subsequent petition for termination, 
§ 908, p. 338 
Pleadings, § 953 

Premature suit for compensation, § 430, p. 306 
Proceedings for further review, post 
Proceedings to adjust or determine compensation, 
§ 873, p. 286 

Proceedin^ to modify award, failure to appear 
at hearing, § 871 

Proceedings to secure compensation, $ 422, pp. 
264-268 

Rehearing, § 662, p. 1007; § 750 
Petition, § 711 
Review by court, § 787 
Judgment, § 789, p. 35 
Preservation of questions, $ 708 
Setting aside, 

Award, statute of limitations, § 654^ p. 981 
Dismissal, reinstatement of cause, § 422, pp. 

267, 268 

Tender of compensation, $ 422, p. 266 
Third person tort-feasors, post 
Trial de novo, § 769, p. 1299 
Yoluntary dismissal, conclusiveness on subsequent 
appeal, § 890 
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Dismissal and nousuit-Oontinued 

Wrongfuily brought actions, 5 918, p. 364 
Dismissal of appeal, § 749, pp. 1120-1125; { 787; 
§ 802 

Affirmance, questions of law, § 783 
Arbitration, § 734 

Joinder of issues, § 767, p. 1275 
Assignments of error, g 747, p. 1116 
Oourts, § 787 
Delay, § 727 

Modification of award, §§ 883, 890 
Notice, § 729, p. 1087 
Rehearing, § 660, p. 999 
Service of process, delay, § 729, p. 1091 
SuflQciency of evidence, challenging, § 777, p. 1322 
Transcript on appeal, time for fiUng, § 741, p. 
1108 

Venue, challenging, § 682 

Want of jnrisdlction, § 712, n. 10; § 721; § 749, 
pp. 1120-1125 

Dismissal of employee. Discharge, generally, ante 
Disobedience, 

Arising out of employment, § 213 
Oourse of employment, manner of performing 
duties, § 218, p. 721 
Fellow servants, § 245, p. 870 
Liability to discharge for, Independent contractor 
test, § 03, n. 7 

Question of fact, § 611, p. 874 
Wcight and sufOciency of evidence, § 561 
Disordcrly conduct, ejection by customer, death bene- 
fits, § 227, p. 766, n. 79 

Dispositlon of cauae, proceedings for further review, 
§ 809 

Dispositlon of claims, boards or commissions, rtiles, 
§ 385, p. 149 

Disputed death, autopsy, § 485 
Disputcd facts. Questions of law and fact, generally, 
post 
Disputes, 

Go-employees assaults, § 226, p. 764 
Lump sum settlemcnts, discount, g 338 
Dlsqualidcation, 

Commissioner, hearing, § 862, p. 275 
Jurors, new trial, g 781, p. 3342 
Total incapacity, § 299, p. 1054 
Dissent, findings, conclusiveness, { 763(3), p. 1196, 
n. 61 

Dlssimllar omploymont, 

Impairment of eaming capacity, § 295, p. 1032 
Wage computation, § 294, p. 1020 
Distance, 

Deviation from employment, toat, § 222, p. 747 
Independent contractor, place of worlc, g 99 
Distance from mastcr, employer-employee relation, 
tests, g 04, p. 278 
Distinction», 

Public oificers and employces, g 115 
Wages, g 1 

Distrcss, hernia, g 185, p. 637 
Dlstribution, amount i^ccovered from third-party tort- 
feasor, g 3042 

Distrlbutors, in<iependent contractors, g 106, p. 369 
District courts, 

Appeals, 

Jurisdlction, g 677, p. 1028 
Walver of rehearing, g 721 


District courts—Continued 

Medical Services, concurrent Jurisdiction, g 279^ 
p. 945, n. 27 

Review, Jurisdiction, g 680 
District of Clolumbia, 

Employees of, g 116, p. 406 
Longshoremen’s and harbor workers* act, g 16, 
n. 8 

District of employment, wage computation, casual 
employment^ § 294, p. 1020 
Districts, 

Jurisdiction, § 425, p. 276 
Schools and sdbool districts, generally, post 
Statutes, g 22 

Disturbances. Emotional disturbances, generally, post 
Disturbing findings of board, Judicia! review, g 763(3), 
p. 1178 

Disuse of member, schedule Injuries, atrophy, g 311 
Ditch dlgging, 

Farm laborer, § 33, p. 195, n. 39 
Heat exhaustion, g 255, n. 20 
Divided medical opinions, lay testimony, g 555(5), 
p. 678 

Dividends, Insurance, § 353(1) 

Division, 

Annual earnlngs, computation of compensatiour 
g 293, p. 997 

Costs, between parties, g 823, p. 134 
Divorce, 

Abandonment, g 140(3), p. 477 
Apportionment of compensatton, dependent chi^ 
dren, § 324, p. 1171 

Award of employec*s compensation clalm, g 387 
Custody of child, evidence, g 552, p. 653 
Death benefits, ante 

Decrees. Divorce decrees, generally, post 
Jurisdiction, § 425, p. 279, n. 6 
Payment of compensation, g 829, p. 142 
Frior marriage dissolution, presumptions, g 140 
(2), p. 467 
Divorce decrees, 

AdmissibUity, g 591, n. 70 
Death benefits, g 140(2), p. 469 

Effective date, g 140(2), p. 467, n. 56 
Dependency, partial support, g 141(3), p. 495 
Dlzziness, 

Evidence, g 555(11), p. 702 
Falis, g 267(1) 

Dockets and docketing, 

Award, § 836 

Proceedings for further review, 

Necosslty, § 709, p. 62 
Preference, g 793 

Retention of case affecting conclusiveness of 
award, g 853, p. 202, n. 36 

Docks, 

Dry docks, generally, post 
Wharves and docks, generally, post 
Doctors. Physicians and surgeons, generally, post 
Doctrlae, waiver and estoppel, inapplicable, g 389, p. 
155 

Documents. Books and papers, generally, ante 
Dog, 

OiOllision with, § 256, n. 35 
Roscuing child attacked by, g 257(2), n. 67 
Domestic, defiiied, g 30 
Domcstic relations. Divorce, generally, ante 
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Domestic servants, 

Abrogatlon of defenses, contrlbutory negUgence, 

§ 940, p. 403 

Agricultural workers distingnlshed, § 33, p. 191, 
n. 6 

Assumption of risk, § 941, p. 407 
Ooverage, § 89 

Defenses, fellow servanfs negligence, § 942 
Employments included, evidence, § 548 
Exceptlon, § 27, p. 175 
Exemption, § 32 
Insurance, § 121, n. 96 
Negligence, actions, § 922 
Nlght wat(^man, § 89, n. 19 
Qnestion of f act, § 604, n. 69 
Working hours, injury before or after, S 230, p. 
782, n. 24 

DondcUe and resldence, § 6, p. 509, n. 41 

A1»sence, parents* dependency, § 142, p. 502 
Aliens, § 132 

Alighting from truck, transportatlon by employer, 

§ 235, p. 843, n. 85 
Appeals, 

Jurisdiction, § 677, p. 1028 
Venue, § 682 

BuUding, classlflcatlon, § 36, p. 206 
Ohange, recovery of improper compensation pay- 
ments, § 835, n. 90 
Child employed by parent, § 112 
Contract and injury outside state, foreign cor- 
poratlons, § 25 
Goverage, § 76 
Death beneflts, 

AUen dependents, S 321, p. 1160 
Ohildren, § 141(3), pp. 489-495 
Domestic servants, § 32 
Employer, 

Out-of-state contracta, § 24, p. 164 
Venue of action, § 427, p. 286 
Eknployer furnlshing, § 234, p. 833, n. 33. 

Foreign resldence of wife, evidence, S 578, p. 824 
Gtoverning law, § 22, p. 147; § 23, p. 157 
Injury outside state, § 23, p. 156 
Hearing, place, § 584 

Newspaper reporter leaving, § 232, p. 811, n. 6 
Notice of appeal, § 729, p. 1089 
Ownership, mother’s dependency, S 142, p. 504, 
n. 14 

Partnership employees, family relatlon, § 50 
Physlcians and surgeons, special llcenses, medical 
Services, § 269, p. 923 
Premlses of employer, § 231, p. 791 
Presumptiona on appeal, dlvorce, § 767, p. 1144, 
n. 96 

Kental property owner, § 36, p. 206 
Rigbt of appeal, § 689 

Weigbt and sufflciency of evidence, § 578, p. 824, 
n. 76 

Donated Services, course of employment, § 216, p. 715, 
n. 64 

Donations. Gifts, generally, post 
Dormant ailments, aggravation, § 170, p. 588 
Dormant hysteria, aggravation of disease, § 175 
Dormant infectlous disease, eyesight, aggravation, 
S178 

Donnant symptoms, injuries acting as catalytlc agent 
on, § 170, p. 588, n. 53 


Double award, 

Malpractlce of physician, § 1043, p. 626; § 1044 
Minor’s employment, § 334, p. 1207 

Weight and sufflciency of evidence, § 574, 
n. 9 

Mlsconduct of employer, burden of proof, § 768, 
p. 1283, n. 19 

Penalty for noncompliance, § 648, p. 183, n. 67 
Prevention by subrogation, § 994, p. 514 
Thlrd-party tort-feasor, § 1038, p. 604 

Action by or on behalf of employer or Insurer, 

§ 1039, p. 605, n. 6 
Waiver and estoppel, § 393, p. 166 
Double dependencies, deatb of stepcblld’s natural 
father, § 141(2), p. 484 
Doubt, 

Compensability of Injury, statute of limitations, 

§ 936, p. 396 

Constniction of statutes for employees and de¬ 
pendents, § 20, p. 117 
(Dourse of employment, § 214, p. 707 
Deviation from employment, time, § 222, p. 749 
Employers, jurisdiction, § 38 
Out-of-state contracta, recovery, § 24, p. 166 
Policy, construction, § 353(4) 

Besultlng in favor of claimant, § 547(7) 

Review by court. 

State or federal jurisdiction, § 763(9), p. 1228, 
n. 22 

Support for commissioner’s dndings, § 763(1), 
p. 1248 

Donbtful flndings, construction, supporting award, 

§ 763(2), n. 7 

Doubtful questlons, construction of statutes, § 20, 
p. 89 

Doubtful testlmony, disregardlng, § 547(8), p. 607 
Dougb mixer, hotel bake sbop, workshop, § 36, p. 220 
Drafts, payment of compensation, power to modify 
award retroactively, § 852, p. 200; § 856, p. 244, 
n. 92 

Dralnage, steam dredge, § 33, p. 196 
Drainage districts, employers, § 56 
Dram shop act, third-person tort-feasors, interven- 
tion, § 1021, p. 572 
Draymen, employee status, § 106 
Dredges, 

Blevators, § 36, p. 210 
Independent contractors, § 106, p. 359 
Navigable waters, maritime employment, § 86, 
p. 307, n. 73 

United States army, merebant vessel, § 918, p. 
368, n. 53 

Dress trlmmings, Wholesale dealings in, textile manu- 
facture, § 36, p. 212 

Dressmakers, casual employees, § 69, p. 280, n. 52 
Drill presses, calculnting machine company’s branch 
offices, repairs, § 29, p. 185, n. 38 
Drillers, 

Independent contractors, § 106, p. 359 
Oil wells, employee status, evidence, § 550, p. 641 
Rig operators, employee status, § 106 
Drink, 

Course of employment, § 220, p. 724 

Poisoning, § 196 

Treating customer, § 224, n. 73 
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Drinking water, 

Oaring for employees, transportation by co-em- 
ployee, § 237, n. 21 

Employee overheated, § 187, p. 643, n. 47 
Safety requirements, S 333, p. 1206, n. 88 
Drivers, 

Teamsters, generally, post 
Truck drivers, generally, i)ost 
Driving logs, § 36, p. 210 
Drowning, § 202; § 257(3), p. 895 

Oausal connection, evidence, § 556, p. 753 
Going to and from work, Crossing river, § 238, 
p. 849, n. 31 

Irrigation reservoir washing facilities, § 220, p. 
727, n. 89 

Druggists. Pharmacies, generally, post 
Drugs and Chemicals, 

Manufacture, § 36, p. 211 
Payment, § 826 
Dmnicenness, 

Discharge of employee, § 320, n. 81 
Plenary power of legislature, § 19, p. 82, n. 14 
Dry docks, § 86, p. 307 

Navigable waters, federal aet, § 26, p. 174 
Vessel in, pipe fitter, § 26, p. 172, n. 32 
Drying clothes, employee’s benefit, § 222, p. 743, n. 5 
Drying kilns, operation of, night watchman, § 36, 

p. 218 

Dual capacity, 

Employee and independent contractor, § 105 
Nnmber of employees, § 42, p. 229 
Public officers, § 115 

Dual capacity doctrine, corporations, officers, etc., 

§ 82, p. 302 

Dual cause, previously impaired coudition, occupa- 
tional disease, § 298, p. 1053 
Dual contributlng canses, 

Injury, S§ 179, 181 

Prior Injuries or further disability, § ISO 
Dual employment, 

Alternativcly scrving two mastcrs, S 246, p. 235 
Assaults, § 227, p. 771, n. 14 
Impalrment of earning capacity, § 205, p. 1032 
Wage computations, § 294, pp. 1021, 1023 
Dual relationship, loancd employees, S 47, p. 243 
Due care, 

Actions, ploadings, § 949 

Plea of general issue by employer, employee^s al- 
Icgatious, § 954 
Due process, 

Bnjoining payment, employee*s financial respon- 
slbility, § 654, p. 979 
Hearing, § 581, n. 43 
Judicial reviow, function, § 751, p. 1120 
Proceeding to terminate llability, § 852, p. 197, 
n. 93 

Dull season, wage computation, § 294, p. 1017, n. 91 
Dumlv-walter, freight elevator, § 36, p. 209 
Duodenum, pcrforution, evidence, 8 555(11), p. 704 
Dupuytren’s contracture, 

Evidence, § 555(11), p. 702 

Aggravation, § 555(17), p. 720 
Occupational diseases, § 109, p, 573; J 555(18), 
I>. 737 

Bailroad motorman transforred to rallroad 
clerk, § 160, p. 583, n. 25 


Duration, 

Cnstom, proof, § 547(1), p. 584 
Bmployer-employee relation, § 63 
Incapacity, 

Gommutation of payments, § 340 
Findings, § 779, p. 1336 

Loss of use of member, amount of compensation, 
§ 314, p. 1131 

Period of compensation, deatb benefits, § 327 
Project, wage computation, casual employment, 
§ 294, p. 1019, n. 16 

Relation, employees status, evidence, § 550, p. 633 
Duration of disability. Extent of disability, general¬ 
ly, post 

Duration of employment, 

Casual employment, § 69, p. 289 
Course of trade or business, § 70, p. 293 
Employer-employee relation, 

Direction and control, § 64, p. 272 
Tests, § 64, p. 274 

Hazardous occupation, § 28, p. 178, n. 81 
Independent contractor test, § 98 
Number of employees, § 44 

Test of regularity of employment, | 45 
Duration of injury, 

Appeals, burden of proof, § 768, p. 1283 
Introduction of evidence, § 767, p. 1276 
Weight and sufficiency of evidence, § 570, p. 783 
Duress. Coercion, generally, ante 
Dust diseases, 

Aggravation, evidence, § 555(17), p. 729, n. 46; 

§ 555(17), p. 732 
Disability, § 296, p. 1037 

Delay in filing claim, evidence, § 577, p. 823, 
n. 71 

Exposure to silica dust, successive insurers, lia- 
bility, § 373, p. 103, n. 96 
Inhalation of dust, 

Aggravation of pre-existing pulmonary tu¬ 
berculosis, § 171, n. 76 
Oausal connection, evidence, § 556, p. 763 
Evidence, § 555(10), p. 698 
Lung diseases, § 167, p. 550; § 169, p. 572 
Occupational disease, evidence, § 555(18), p. 734, 
n. 60; § 555(18), p. 737. 

Partial disability, § 302, p. 1078, n. 58 
Physical examination of employees exposed to 
dust, constitutionality of statutes, § 19, p. 85 
Poisoning, § 196 

Dusting crops or trees, airplane pilot, § 33, p. 194, 
n. 28 
Duties, 

Boards or commissions, § 384, p. 142 
Contractual, independent contractor, control, § 92, 
p. 328 

Course of employment, § 210, p. 712 
Coverage test, § 28, p. 182 

Employer, third person engaging hospital, etc., 
Services, § 275, p. 938 
Hazards, test of coverage, § 28, p. 180 
Line of duty, generally, post 
Medical examiners, § 484, p. 422 
Nature of business, § 28, p. 179, n. 84 
Ship’s crew members, § 86, p. 309 
Dye poisoning, § 169, p. 574, n, 65 
Dying dedaratlons, admissibility, § 534, pp. 534, 535 
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Dynamlte, 

Caps, explosion of, § 228, p. 775 
Proximity to, $ 36, p. 209 

Dynamos, department store, safety regnlations, § 34 
Eamed premimns, cancellation, Insurance policy, ef- 
fect, § 371, p. 78 
Bamlng capacity, 

Aetion for Injuries, damages, § 946 
Additional compensation, increased incapacity, 
i 854, p. 222 

Admlssibility of evidence, review, § 907, p. 331, 
n. 2 

Burden of proof, 

Modifleation of award, § 860, p, 268, n. 22 
Heview of award, § 860, p. 257 
Changes in, 

Oonclusiveness of award or judgment, § 863, 
p. 207, n. 85 

Evidence, modification of award, § 860, p. 268 
Ground for modification of award, § 854, 

p. 226 

Review of agreement or settlement, § 896, 
p. 309 

Computation of compensation, § 292, p. 983 
Average weekly wage basis, § 293, p. 1005 
Computation of eamings, § 293, p. 1007 
Death benefits, 

Brothers, § 143, n. 36 
Formula, § 321, p. 1157 
Becrease, findings, § 867, p. 282 
Defined, § 295, p. 1027, n. 68 
Degree of disability, § 296, p, 1037 
Bependency, 

Parents, § 142, p. 503 
Test, daimant, § 134, p. 457 
Depreciation of, pre-existing disease, § 298, p. 1052 
Determinatlon, modification of award, § 854, 
p. 226, n. 29 

Disability compensation, § 296, p. 1043 
Dlsfigurement, § 199 
Evidence, § 586; § 907, p. 334, n. 26, 33 
Admlssibility, § 646, pp. 569-573 
Review of agreement or settlement, § 907, 
p. 334 

Uncontradicted testimony, § 568, p. 776, n, 70 
Fact questions, f 866 
Findings, § 629, p. 908 

Oonclusiveness, § 867, p. 282 
Construction, § 636, p. 939 
Modification of award, § 867, p. 280 
Suffidlency, § 631, p. 928 
Heaiing, scc^, § 586 

Impairment of eamlng capacity, generally, post 
Implied findings, § 636, p. 941 
Loss, § 9, n. 81 

Modification of award, determinatlon, $ 872 
Partial disability compensation, basis, § 302, 
p. 1083 

Presumption, sehedule losses, § 614 
Referee’s finding, oonclusiveness, § 897, p. 313, 
n. 54 i 

Rehearlng, correction of error, § 791 
Relatlon of average eamings to, computation of 
compensation, § 293, p. 990 
Edief f rom impairment of, § 5, p. 45 
Remand, commlssioner*s Jurisdictlon, § 790, p 39 
Review; degree of impairment, § 852, p. 199 


Bamlng capacity—Gontinued 

Third-person tort-feasors, admissibility of evi¬ 
dence, 5 1029 

Trial de novo, admlssibility of evidence, § 768, 
p. 1290 

Wage computation, seasonal employment, § 294, 
p. 1017 

Weight and sufSciency of evidence, § 568, p. 775; 
§ 768, p. 1297 

Eamings. Wages, generally, post 
Ears, 

Bxtent of disability, wei^t and suflaciency of ev¬ 
idence, § 670, p. 800 
Heai*ing, generally, post 
Injury to, § 192 

Scheduled injuries, weight and suflBiciency of ev¬ 
idence, § 571, p. 800 
Earthquakes, § 253 
Eating, 

Heart attack, § 184, p. 627, n. 85 
Household domestic employees, work week, § 32 
Meals, generally, post 
Poisoning, § 196 

Eating places. Restaurants, generally, post 
Economic aid, § 6, p. 37 
Economic conditions, 

Ohange in, modification or review of award, § 854, 
p. 213 

Hearing, notice, § 687 

Impairment of eaming capacity, § 295, p. 1030, 
n. 1 

Total disability, § 299, p. 1061 
Economic insecurity, protection against, § 5, p 38, 
n. 56 

Economic loss, shlfting burden of, § 5, p. 39 
Economic motives of employer, resumption of work, 
§ 296, p. 1043 

Economic waste, shifting burden of, § 5, p. 39 
Education, board of employer, § 56, p. 258 
Education of employee, 

Degree of disability, § 290, p. 1037 
Disfigurement, amount of award, § 290, p. 976 
Increase of earning power, reduction of compen¬ 
sation, § 854, p. 227 
Partial disability, § 302, p. 1070 
Total disability, occupational disease, § 290, 
p. 1058 

Wage computations, § 294, p. 1013 
Educational Corporation, 

Bxclusion, § 57 
President of, § 82, p. 302, n. 24 
Effect, rulings, boards or commissions, § 386 
Effect of act on other statutory rights, etc., §§ 917- 
1045, pp. 351-628 
Effective date, 

Act, occupational disease, 

Exposure to, § 169, p. 583 
Period of exposure, § 109, p. 580 
Policy, privato Insurance, boards or commissions, 
jurisdiction, § 377, p. 123 

Effemination, occupational diseases, stilbestrol dust 
inhalation, § 169, p. 673, n. 54 
Efficiency of employee, 

Disability compensation, § 296, p. 1037 
Entire body, total permanent disability, § 310, 
p. 1120, n. 74 
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BflBciency of employee—Oontinued 

Impairment of earning capacity, same employ- 
ment, § 295, p. 1032 

Schedule injuries, other cases, § 807, p. 1110 
Efficient cause of injury, § 203, p. 668 
Egrcss. Ingress and egress, generally, post 
Ejusdem generis, coverage, § 27, p. 178 
Blastic stocklngs, funiishing, speciai fund for reo- 
pcned cases, § 837, p. 164, n. 85 
Elbow, 

Loss of part of arm, 1312 
Schedule injuries, loss of arm, § 314, p. 1131 
Elected employees, payment of compensation from 
speciai fund, § 837, p. 153, n. 23; p. 156, n. 46 
Election of remedies, § 990, pp. 497-505 

Acceptance of award barring alternate proceed- 
ing, § 988, p. 494 

Accomplishment of same or related purposes, lim- 
itatlon, § 988, pp. 495, 496 
Actions, 

Against third person and compensation un¬ 
der act, §§ 069, 987-901 
Failure of employer to insure, § 933 
Injuries, minor employees, § 949 
Waiver, § 392, p. 162; § 393, p. 164 
Wrongful death, pleas or answers, § 076 
Acts indieating intentioii, § 990, p. 497 
Administratrix, widow of deceased employee, 
§ 989 

Advance of action against third person, § 991 
Advances, collection, § 990, pp. 500-503 
Agreement for compensation, § 990, p. 500 
Agrecment with employer or insurer constituting, 
§ 990, p. 498 

Altemativo claims, assertion, § 400 
Assault by employer, actions, § 926, p. 381 
Asslgnment, 

Cause of action against third party, § 990, 
p. 500, n. 93 

Rights of employee against third person to 
employer, § 992, pp. 506-508 
Avoi<hinco, proceeding, § 990, pp. 504, 505 
Award of compensation, 

Rindiug election, § 900, p. 500 
Mffect, § 990, pp. 408-500 
Burdcn of proof, § 990, p. 498 

Acceptance of benefits, J 990, p. 498, n. 07 
Election to come under act, § 519 
Impeachmont or avoidance, § 090, p. 505 
Olaim against United States, § 987, p. 400 
Claim for compensation, making, effect, § 990» 
pp. 408-500. 

Collatcrai attack, § 990, pp. 504, 505 
Collection of both compensation and damage.*?, 
§ 988, pp. 403, 494 

Collection of compensation payments, § 900, 
pp. 500-503. 

Common onterprise, limltation, § 088, pp. 495, 496 
Gommon-law election, § 987, p. 480 
Compensation accepted under law of another 
state, § 087, p. 490 

Compensation or damages, collection of both, 
$ 988, pp. 491, 403, 494 

Ooncurrently proceeding against employer and 
third person, § 988, p. 494 
Oonstitutlonality of statutes, § 19, p. 74 
Damages or compensation, § 987, pp. 485-490 


Htecthm of remedies—Continued 
Death by wrongful act, 

Election by particular person, § 989 
Right and obllgatlon to elect, § 987, p. 489 
Definitive action, § 990, p. 497, n. 61 
Denial, light to coUect both compensation and 
damages, § 990, pp. 502, 503 
Dependents, election on behalf of, § 989 
Direct attack in equity to impeach or avoid, § 990, 
pp. 504, 606 

Discontinuance of action against third person, 
§ 987, p. 491, n. 87 
Double recovery, § 988, p. 492, a 1 
Duty to elect under particular provislons, § 988, 
pp. 491-496 

Employer*s failure to insure, 

Actions, § 933 
Piling claim, § 936, p. 397 
Equitable proceeding to impeach or avoid, § 990, 
pp. 504, 505 

Estoppel. Waiver and estoppel, generally, post, 
this subhead 
Evidence, § 990, p. 498 

Filing of election, necessity, § 991 
Failure of employer to comply with act, effect, 
§ 987, p. 490 

Failure to make election, effect, § 991 
Fraud, 

Avoidance by, § 990, p. 504 
Election to take compensation impeached for, 
§ 990, pp. 503, 604 
Guardian, § 990, p. 600, n. 89 

Minor child, surviving widow, § 989 
Hospital expenses, acceptance by employee, § 990, 
p. 503 

Impeachment for fraud or want of knowledge^ 
third personas liability, § 990, pp. 603, 504 
Impeachment proceeding, § 990, pp. 504, 505 
Insanity, avoidance by, § 990, p. 604 
Intention of parties, § 990, p. 497 
Judgment, barring alternate proceeding, § 988, 
p. 494 

Knowledge of alternative remedies, necessity, 
§ 900, pp. 503, 504 

Liability of third person benefiting by election 
provisions, effect, § 987, p. 491 
Limitations, 

Accomplishment of same or related purposes, 
§ 088, pp. 495, 490 

Furtherance of common enterprise, § 988, 
pp. 495, 496» 

Place of injury, § 988, pp. 494, 495 
Malpractice against physician or compensation 
proceeding, § 1043, p. 625 
Maritime tort, § 987, p. 490 
Matters constituting, § 000, pp. 497-505 
Medical treatment, § 319, p. 1145 

Furnishing to employee, effect, § 990, p. 503 
Minor employee, pnblic policy, § 930, n. 10 
Necessity to make, § 987, pp. 485, 4^ 

Notice of election, 

Necessity of filing, § 991 
To receive compensation, § 1007 
Notice of injury in daim for compensation, effect; 
§ 990, p. 499 

Notice of intention, § 990, p. 497 
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Bnection of remedies—Oontimied 

Nurslng expenses, furnishing to employee, effect, 
§ 990, p. 503 

Operatian as assigmnent of cause of action 
agalnst third tortfeasor, § 1003, p. 530 
Parent, 

Injury to child, § 979 
Minor employee, § 969 
Partial compensation, receipt, § 990, p. 503 
Particular person, death by wrongful act, i 989 
Parties, proceeding to impeacb or avoid, § 990, 
pp. 504, 505 

Payment of compensation, § 990, pp. 500-503 
Actions, 

Against statutory employer, § 938 
Burden of proof, § 956, p. 425 
Bar of action for damages, §§ 936-938, 
pp. 392-399 

Barring alternate proceeding, § 988, p. 494 

Ghildren and minors, § 937 

Bffect, § 988, p. 491 

Evidence, § 990, p. 498 

Jurisdiction, § 947 

Subrogation of insnrer, § 1014, p. 549 
Pliysiclan’s contracta, § 279, p. 946 
Place of injnry, limitation, § 988, pp. 494, 495 
Prosecuting compensation proceeding, § 990, 
pp. 498r^00 

Qnestlons of law and fact, §§ 960, 990, p. 498 
Beceipt of botb compensation and damages, § 988, 
pp. 493, 494 

Receipt of compensation, § 990, pp. 500-503 
Recoyery of both compensation and damages, 
§ 988, pp. 493, 494 

Reimbursement of compensation recelved, § 987, 
p. 486, n, 56 

Resdssion, generally, post 
Rigbt to elect nnder particular provisions, § 988, 
pp. 491-496 

Settlement of daim for compensation, § 990, p 
502 

Bvidence of, § 990, p. 498 

Signing of daim for compensation, effect, § 990, 
p. 499 

Sole benefit of employee, § 988, pp. 492, 493 
Tblrd person tort-feasors, post 
Third persons, action against employer, post 
Third persons, actions by employee against, post 
Validity, § 990, pp. 497-605 
Volxintarily accepting payments in state of injury, 
§ 399 

Waiver and estoppel, 

Acceptance of altemative remedy, $ 990, 
pp. 503, 504 

Action against third person, 

Bismissal or discontinuance, $ 394 
NoUce, § 398 

Altemative daims, assertion, § 400 
Oonstitutionality of statutes, $ 19, p. 74 
Failure of anployee to elect, § 1004, p. 634 
Jurisdiction, proceeding in another, § 399 
Notice, action against third person, § 398 
Right not waived, § 988, p. 491, n. 97 
Third person wrongdoer, § 393, pp. 164^ 167 
Time binding, § 393, pp. 164 166 
War risk insurance^ § 987, p. 490 


Blection of remedies—Continued 

Widow of deceased employee as administratrix, 
§ 989 

Withdrawal of daim for compensation, effect, 
§ 990, p. 499 

Wrongful act, death by, § 989 

Right and obligation to dect, § 987, p. 489 

Blection to accept or reject act, § 14; §§ 120-129, 
pp. 424-443 

Abrogation of defenses, 

Contributory negligence, § 940, p. 401 
Fellow servanfs negligence, § 942 
Actions, 

Burden of proof, § 956, p. 425 
Injuries, pleadings, § 949 
Presumptions, § 956, p. 426 
Wrongful death, 

Burden of proof, § 977 
Presumptions, § 977 
Admissibillty of evidence, § 957 
Assent of employer, § 128 
Bvidence, § 551 
Question of law, § 607, p. 861 
Assumption of risk, § 941, p. 407 
Bar of action for damages, § 936, p. 395 
Burden of proof, § 519 
Ghange of insurers, requisites, § 373, p. 96 
Gharitable corporations, § 57 
Ghildren, § 112 
Glassification, § 2 
Gommon law, § 931 

Defenses, abrogation, § 939 
Gonstltutionality, § 19, p. 74 
Gontributory negligence, defense, § 940, p. 403 
Effect, § 128 

Bmployees not subject to, §§ 73,922 
Bmployers not subject thereto, § 48 
Bmployment contract, § 14 
Enabling amendments, § 17 
Bvidence, § 551 
Bxclusiveness, § 918, p. 358 
Remedies, § 931 

Bxtraterritorial application, § 23, p. 154 

Injury outside state, § 23, p. 156 

Minors, § 126 

Necessity, employer, § 121 

Nonhazardous employments, coverage, § 27, p. 178 

Notice, 

Appeals, grounds, § 692 
Gontinuing in employment after, bar of ac¬ 
tion, § 936, p. 394 
Effect, § 128 

Employee, § 123, pp. 429-432 
Employer, § 128 
Actions, § 934 
Questions of law, § 960 
Time, § 127 
Withdrawal, § 129 
Ou^of-state contracts, § 24, p. 163 
Parent, § 126 

Plea of general issue by employer, § 954 
Questions of law and fact, §§ 607,960 
Report of injuries, § 915, p. 350 
Retroactive operation, § 21, p. 134 
Setting aside employee’s rejection, $ 129 
Sufficiency, § 122, pp. 426-429 
Time, § 127 
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filection to accept or reject act—Continued 

Two or more distinet kinds of business, § 124 
Weight and suflSciency of evidence, § 958 
Witlidrawal, § 129 
Elections, 

Municipal employees, pension under charter, § 918, 
p. 369 

Private insurance carrier, failure to advise, § 376, 
p. 109, n. 30 

Public officers, exclusions, § 115 

Tax collector, total disability, § 299, p. 1061, n. 53 

Type of insurance by employer, § 353(1) 

Electric fan, Beirs palsy contracted in draft from, 

§ 167, p. 549, n. 29 

Electric light and power companies, 

Employees, § 106 

Lines, process Service, etc., § 36, p, 208 
Plants, superintendent, § 36, p. 204 
Service man, extrahazardous work, § 29, p. 186, 
n. 40 

Treasurer and general manager, manual labor, 
§ 28, p. 184 

Electric membership Corporation, employers, § 53, n. 39 
Electric shock, § 192; § 257(3), p. 891 

Causal conncction, evidence, § 556, p. 754 
Evidence, § 555(10), p. 695 

Competent evidence, § 570, p. 800 
Nervous shock, § 201 

Electric sign on theater building, washing or clean- 
ing buildings, § 36, pp. 204, 21S, 210 
Electric wires, trimming trees to ciear, § 30, p. 204 
Electrical appllances, 

Kitchen of restaurant, § 36, p. 209 
Motloii picture machine, § 36, p. 213 
Electrical stomis, nervous shock, § 201 
Electrical work, contractores cmploye('s, Principal em- 
ployer»s llability, § 109, p. 380, n. J)7 
Blectrlcally operated presses and cutter, printing shop, 
safety regulations, § 34 
Electriciuns, 

Employee status, § 106 

Evidence, § 550, p. 039, n. 31 
Employor*s rulos, violatlons, § 201, p. 005, n. 08 
Impalnnont of earning capacity, § 205, p. 1031, 
n. 11 

Moving radlators. private Insurance coverage, 
8 372, p. 02, n. 30 

Elcemosynary instltutlon, furnlshing rosidenee to 
pnwid<‘nt of, 8 36, p. 200 
Elevators, 8 »^6, p, 204 

Asslsting in «'pair of, sleoping quarters furnislicd, 
8 230, p. 783, n. 29 

Causal <’onni‘t‘tiun, weight and siifllcicncy of evi- 
<leiu‘ts 8 !>• 

Clerlcal workers, § 27, p. 177, n. t«> 

Lepartiuent «tore, safety regulations, 8 34 
Kroiglit elevators, generally, post 
Oolng to and from work, § 2;i9 
Iloistlng apparatus, generally, post 
Janitor scrubWng walls of shaft, 8 36, p. 210 
Idaintenance of. niisconduct of employer, 8 333, 
p. 1204, n. 75 

Mlsc-oxuluct of employee, 8 258, p. «08, n. 10 
Offlw buildings. operation and repair, § 36, p. 210 
Operatlon, 8 257(3), p. HJKl 

Burdeu of proof, 8 '321. p. 495, m 15 
Vehicles, 8 30, p. 216 


Elevator»—Continued 

Shaft, changing clothes, § 220, p. 724, n. 49 
Use, § 257(3), p. 893 

Burden of proof, § 523, p. 605, n. 96 
Violation of rules, § 245, p. 869, n. 55 
Emancipation of minors, f 112 

Death benefits, induction into army, 8 141(3), 
p. 493, n. 97 

Dependency, evidence, § 562, p. 658 
Marriage, minoras election to come under act, 
§ 126 

Embalmers, employee status, § 106 
Embarrassment, disfigurement, § 290, p. 973, n. 13 
Evidence, review of agreement or settlement, 
8 907, p. 333, n. 25 

Embezzlement, clalms against employee, set off, § 330, 
p. 1189 

Embolus, evidence, § 555(12), p. 710 
Bmergendes, 

Acts in, § 257(2) 

Advanced payments, daim for compensation, § 423 
Agent engaging undertaker, § 276, n. 86 
Care, diseases, hospitals, § 169, p. 571, n. 42 
Coemployee, voluntarily assisting, § 223 
Course of employment, § 216, pp. 714, 715 
Avoiding apparent danger, § 2210, p. 723 
Ueputy sheriffs, private citizen*s assistance, 8 117, 
p. 412 

Electric motors, rubber gloves, failure to use, 
§ 262, n. 32 
Employees, 

Excluslveness of remedy, 8 918, p. 361, n. 22 
Volunteers, assisting third persons, § 75 
Employer^s orders, etc., disregarding, § 261, p. 906 
Fire, protection from cold, 8 220, p. 727 
Golng to and from work, § 232, p. 816; § 234, 
p. 823 

Transportation by employer, § 235, p. 835, 
11. 44 

Hiring by agent, § 39, n. 226 

Moal periods, subject to call, § 243, p. 862 

Medical and hospltal Services, 

Employee*s selection, § 273, p. 932 
Notlce,8282, p. 954 

Mining regulations, contravening, § 260, n. 60 
Mlsconduct of employees, 8 258, p. 809 
l>oUeG duties by private citizens, § 117, p. 415 
Surgical operation, evidence, § 287, p. 970, n. 79 
Transportation by co-employee, § 237, n. 21 
Violation of rules, § 245, p. 869 
Wage computation, change of grade, § 294, p. 1024 
Emery wheels, calculating machine compauy’s branch 
olllces, § 29, p. 185, n. 38 
Emotional disturbances, 8 201 
Aggravation by, § 173, n. 1 
Fights, § 226, p. 761, n. 40 
Heartattack,8184; 8 627 
Emphysema, § 168, p. 656 

Employees* compensation act Federal employees’ 
compensation act generally, post 
Employers* liabillty act Federal employers* llability 
act generally, post 
Employment agencies, 

Employee status, agent 8 106 
Employmeit by, § 39, n. 53 
Governlng law, place of contract 8 23, p. 160 
Empyema, evidence^ 8 655(11), p. 702 
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Enabling acts, husband and wife, coverage, § 78 
Bnabllng amendments, constitutional provisions, § 17 
Bncephalitis, § 168, p. 556 
Evidence, § 555(15) 

Occupatlonal diseases, benzol poisoning, § 169, | 
p. 570, n. 35 

Endocarditis, § 168, p. 556 
Evidence, 1555(12), p. 710 
Enforcement, 

Compensation awards, §§ 836-848, pp. 146-186 
Foreign law, 

Injury outside state, § 25 
Out-of-state contracts, § 24, p. 166; § 25 
Engaging in bnsiness, wage computatlon, employee 
witbdrawing Services, § 294, p. 1019 
Engineer, 

Piano lactory, § 36, p. 212 
Scow, employee, 189, n. 14 

Wage computation, bookkeeping Services, § 294, 
p. 1024, n. 45 

Exigineering work, bazardoos employment, § 36, p. 208 
Engines, 

Installation, paper manufacture, § 36, p. 212 
Installer, employee status, § 106 
Moving, operation of sawmiU, § 36, p. 211 
Operation of, § 36, p. 213 
Bemoval, § 36, p. 204 
Repair, coal mining, § 36, p. 212 
Strippers of, employee status, § 106, p. 358 
Enjolning enforcement of award, furtber proceedings, 
commissioner, § 790, p. 41 
Enlargement, 

Act by waiver, estoppel or contract, § 389, p. 158 
Oourse of employment, $ 217 
Jurisdiction, boards or commissions, rule-making 
power, § 385, p. 151 

Ensilage cutter, feed mills, § 36, p. 212 

Entering buslness, lump sum payments, grounds, § 343 

Enterprise, defined, S 30 

Entertainers, employees, $ 106; § 107, p. 374, n. 50 
Entertalnment, tbird persons, acts for benefit of, 

§ 224 

Entirety, construction of statutes as, § 20, p. 126 
Bntitling case, barmless error, § 759, p. 1153, n. 69 
Entranc^, use of, $ 239 

Bntrles in regular course of business, admissibility, 
§ 525, p. 514 
Entry of award, 

Notice, § 646 

Proceedings for further review, necessity, § 799, 

p. 62 

Enumeration, occupational diseases, statutes, § 169, 
p. 570 

Envlronment of employment, 

Assaults, § 227, p. 766, n. 81 
Going to and from work, § 232, p. 816 
Epidemic meningitis, § 168, p. 656 
Epigastrio bemia, evidence, § 555(13), p. 718, n. 67 
EpUepsy, 

Evidence, § 665(11), p. 702 
Seizure, 

Fallcausedby, §25T(1) 

Table, fall against, $ 257a). n. 48 
Truck, lall from, § 248, p. 876, n. 93 
BquaUy balanced evidence, § 647(2), p. 686 
Ac<ddent, $ 656(1), p. 667 

Bqulpmeat Hachinery and equipment, genei-ally, post 


Bqulpolse^ evidence, S 547(2), p. 586 


SqnitFi 

Api>eal and review, § 669, p. 1019 
Bili for furtber review, § 793 
Porm of judgment, § 7^, p. 36 
Jury trial, § 770, p, 1300 

Apportlonment of compensation, persons totally 
dependent, f 324, p. 1172 
Award, § 654, pp. 97^982 
Depositions, § 580 
Findings, requirements, § 631, p. 914 

fitateSw iudffment asrainst tbird persons. 


§ 1012 

Insurer, conclusiveness of award, § 658, p. 996 
Jurisdiction, boards or commissions, § 383, p. 142 
Liberal construction of statutes, § 20, pp. 91, 124 
Pbysician’s Services, statute of limitations, § 280 
Practice, proceedings for further review, con- 
formity, § 793 

Principies, application by boards or commissions, 
§ 384, p. 147 

Relief, boards or commissions, jurisdiction, $ 383, 


p. 142 

Remedy, § 5, p. 42 

Setting aside judgment, defenses, § 725 
Third-person tort-feasors, judgment, § 1034 
Equivocal language, medical opinion, § 547(10), p. 612, 


n. 62 

Brasing plaln language, liberal construction of stat¬ 
utes, § 20, p. 123 

Brection of building, coverage, § 28, p. 181, n. 97 
Brosion of acts, protection from, § 20, p. 108 
Brrand for employer, going bome for supper, § 240, 
p. 855, n. 81 
Errors, 

Assignments of error, generally, ante 
(Herical errors, generally, ante 
Oonfession of error, generally, ante 
Harmlesa error, generally, post 
Prejudicial error, generally, post 
Proceedings for further review, post 
Waiver, 

Hearing, ex parte statements, § 587 
Lump sum payments, § 352 
Objections to evidence, § 691 
Review, § 747, p. 1115 
Scope of review, § 755 
Writs of error, generally, post 
Erysipelas, § 168, p. 556 

Evidence, § 555(11), p. 702 

Escalators, clerical workers, § 27, p. 177, n, 69 
Bssentials, status as employee, §§ 62-67, pp. 266-285 
Establisbments. Mercantile establlshments, generally, 
post 
Estates, 

Post-mortem award, retroactive operation of stat¬ 
utes, $ 21, p. 138, n. 35 
Unmatured award, § 150 


Estoppel, 

See, also, Waiver, generally, post 
Acceptance of act, actions, § 934, n. 59 
Agency, biring, § 39, n, 57 
Appeals, jurisdiction, § 677, p. 1030 
Award enforcement, injunction, § 654, p. 977 
Boards and commissions, 

Acqulsition of jurisdiction, § 383, p. 141 
Course of conduct, § 384, p. 147 
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Estoppel—CJontinued 

City employees, notice, § 116, p. 406 
Commissioner, asserting failure to file claim for 
readjustment, § 856, p. 246, n. 16 
Common-law remedy, Insurance carrier, § 918, 
p. 362, n. 23 

Compromise and settlement, ante 
Oourse of employment, § 217, p. 719, n. 93 
Peath benefits, attacking validity of divorce, 
§ 140(2), p. 470, n. 71 

Denial of validity or efPect of award, § 853, p. 203 
Blection of remedies, ante 

Eloction to come under act, minor employee, § 937, 
n. 29 

Employee not accepting act, agreement for com- 
pensation, § 03C, p. 392 

Employer denying employee*s acceptance of act, 
§ 125, p. 436 

Employer denying rejection of act, § 127 
Employer’s election to come under act, fillng no¬ 
tice, § 22, p. 429 

Failure to plead final order denying addltional 
compensation, § 859, p. 255 
Filing claim, conduct of employer, § 577, p. 822 
Pindinga, intoxication defense, § 629, p, 906 
General verdict, employer denying Injury, § 779, 
p. 1338 

Husband and wife, insured, 178 
Insurer, 

Pindings, § 631, p. 922, n. 18 
Seeking to avoid penalty, § 848, p. 186, n. 91 
Jurisdiction, post 
Leasc, notices, § 71, n. 64 

Iviai)ility for compensation, rigbt to claim or deny, 
§8 389-401 

Liinitations, proceoding to review agreement or 
settlement, § 904, p. 326 

I/ump Rum payments, reinstatement of original 
award, § Ii51 

Medical and hospita! Services, knowledge of em¬ 
ployer, 8 282, p. 953 

Minor*s employment, age misrepresentations, 
8 334, p. 1211 

Notice of disability, § 576, p. 816 
Objections, appUcatlon for readjustment of com- 
penswition, $ 859, p. 253 
Partnersbip, employee denying, § 70, n. 6 
Payments in gooda, objections, § 330, p. 1184 
l^hysiciaiis, wdoctlon, § 273, p. 930, n. 77 
Private Insurance, § 370 

Denial policy in force, § 376, p. 111, n, 35 
Questions of fact, 
nefenses, § 619* 

Eloction to come under act, § 607, p. 861, n. 19 
Reeovery agalnst third person tort-feasor, § 1010, 
pp. 544, 545 

Refusal of medical treatment, denial of employ- 
or»s iiablllty, 8 319, p. 1148 
Reliance on act, oontract action defense, 8 S39 
Review, claim of liraltations, § 763(9), p. 1246 
Right of review, 8 PP* 1947-1050 
Setting aslde award, jurisdiction, § 679 
Silence, claim of permanent partlal disability, re¬ 
view of agreement or settlement, 8 900 
Silicosis, findings, 8 957, p. 990, n. 16 
Third person action agalnst employer, 8 969 


Estoppel—Oontlnued 

Welght and sufiSciency of evidence, questionlng, 
§ 768, p. 1297, n. 18 

Estrangement, death benefits, 8 140(3), p. 472 
Europe, history, § 5, p. 48 

Evading language, libera! construction of statutes, 
§ 20, p. 123 

Evading law, change in employment relation, § 23, 
p. 160 

Evaluating testimony, third-person tort-feasors, ad- 
missibility of evidence, § 1029 
Evasion, contractore, liabllity, 8 110, p. 387 
Evening meal, going to or from, § 240, p. 855 
Evenly balanced evidence, review, § 763(8), p. 1221, 
n. 81 

Findings, 8 763(4), p. 1201 
Event, defined, injury, 8 156 
Evidence, §§ 587, 581; §§ 955-958, pp. 424-429 

Ability to Work, rating disability, § 570, p. 780 
Acceptance of evidence, generally, ante 
Accident, 8 555(1), p. 666, n. 86 

Oonnection with employment, § 556, p. 738 
Injured person, 8 655(2) 

Parties, accident, 8 555(2) 

Act of injury, § 555(6) 

Adjustment or termination of compensation, ante 
Admissibility of evidence, generally, ante 
Afftdavits, 8 579 

Aggravation of impalred condition, ante 
Alien’s right to compensation, 8 132 
Allegatlons of pleadings, neceseHlty, § 507 
Appeal and review, 8 765, p. 1269, n. 89 

Board, etc., § 766, p. 1267; 8 779, p. 1339 
Conclusions, 8 763(5), p. 1204 
Case, § 739 

Causal connection, § 763(9), p. 1240 
Commission, 8 761, p. 1163 
Determination, 8 763(2) 

Oourse of employment, § 763(9), p. 1236 
Court, 8 764, p. 1253 
Dependency, 8 763(9), p. 1233 
Duties, appellate court, § 768(1), p. 1170 
Employee status, § 763(9), p. 12^ 

Bxtended review, 

Affirmance, § 763(8), p. 1217 
Gonstitutional provisions, 8 763(8), p. 1220 
Findings of director, 8 761, p. 1161, n. 29 
Joint board, ruling of supervisor, 8 765, 

p. 1262 

Iiongshoremen’s and barbor workers’ com¬ 
pensation act, § 703(10), p. 1249 
Modification of award, 8 884 
New trial motion, § 713 
Objections, § 707 
First time, 8 700 
Petition, 8 730, p. 1093 
Preservation, 8 705 

Question of law, § 763(1), p. 1171, n. 79 
Record, 8 763(8), p. 1218 
Referee*s summary, § 761, p. 1164 
Reversal of award, § 785 
Rulings, § 627, p. 805 
Scope, 8 752, pp. 1130-1134 
Facts not found, § 754 
Questions eonsldered, § 753, p. 1134 
Searching records, § 763(1), p. 1172 


101 C.J.S.—sc 
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Byldence—CJontintied 

Appeal and review—Continued 

Substitution of appellate conrt’s vlew, § 763 

(1), p. 1169 

Anthorities dlsbelieving, § 599, p. 862 
Average earnings, compatation, § 293, p. 991 
Average weekly wage. 

Basis of compensation, § 568, p. 772, n. 52 
Just compatation, § 293, p. 1005 
Awards, § 285, p. 961; § 554, pp. 658-663; § 638, 
p. 944; § 844, p. 174 
Oonformity, § 648, pp. 958-961 
Contents, § 644, p. 953 
Hearing, § 638, p. 946 

Modlfication, § 649, p. 962; § 860, pp. 256-274 
Review, § 287, p. 968 
Basis for compensation, § 568, p. 771 
Bili of exceptione, § 737 
Time of filing, § 737 
Boards or commissions, 

Admissibility of evldence, § 540 
Power to take and examine, § 384, p. 145 
Briefs on appeal, contents, § 748 
Burden of proof, generally, ante 
Business of employer, § 231, p. 795 
Certainty, § 647(1), p. 677 
Ohange of condition, ante 
Oircumstantial evidence, generally, ante 
Claimant, admissibility, § 534, p. 535 
Olear and convinclng evidence, generally, ante 
Compensation anthorities disbelieving, § 599, 

p. 862 

Competent evidence, generally, ante 
Compatation of compensation, 

Average wage, f 293, p. 989 
Similar employees* earnings, § 293, p. 1002 
Condosive evidence, generally, ante 
Con fi ne m ent to allegations of application, neces- 
sity, § 505 

Oonflicting evidence, generally, ante 
Oonformity, pleadings, § 505 
Constitutionality of statutes, § 19, pp. 80, 85 
Construction of evidence, generally, ante 
Construction of statutes for employees and de- 
pendents, § 20, p. 116, n. 48 
Contracts, ante 

Oontradictory evidence, generally, ante 
Oontrol, independent contractor, place of work, 

8 92, p. 328 

OontroUing in proceeding, § 606 
Corroboration, generally, ante 
Ooverage, private Insurance, § 372, p. 88, n, 2 
Oredibility of wltnesses, § 647(8), p. 603 
Cross-examination, generally, ante 
Oomulative evidence, generally, ante 
Death benefits, § 284, p. 969; § 654, p. 662 

Crediting payments to foreign guardians, 

§ 331, p. 1196 
Dependency, §§ 130,131 

Ohildren, § 141(3), p. 490 
Extent of dependency, § 322, n. 66 
Minimum compensation, 8 321, p. 1163 
Parents, § 142, p. 498 
Substantial evidence, § 573 
Theory, § 321, p. 1168 
Becree, snwjorting, § 780, p. 1340 


Evidence—Continued 

Befined, condlusiveness of flndings, § 763(3), 
p. 1186, n. 38 

Denial of compensation, appeal, § 763(3), p. 1180, 
n. 24 

Dependency, § 652, pp. 645-658 
Children, § 141(3), p. 493 
Presumption, § 612 
Relationship, § 134, p. 454; § 136 
Separation from spouse, § 140(3), p. 471 
Stepchildren, § 141(2), p. 484 
Test, contributions to support, § 134, p. 456 
Time of determination, § 138 
Depositions, § 580 
Direct evidence, generally, ante 
Direction of verdict, § 777, p. 1322 
Disability compensation, resumption of work, 
§ 296, p. 1043 

DisbeUeving, § 547(8), p. 604 
Disdiarge of obligation to make compensation, 
crediting payments, § 330, p. 1180, n. 39 
Disflgurement, § 290, p. 974 
Dismissal of appeal, agreed statement of fact, 
§ 749, p. 1122 

Disregarding, § 547(8), p. 605 
Dlvorce, putative wife, § 140(2), p. 467 
Duration of disability, award, § 641 
Eaming capacity, ante 

Employee’s election to come under act, compli- 
ance wlth statute, § 125, p. 437 
Employee’s use of own equipment, similar em¬ 
ployees* wages, § 294, p. 1010 
Employer relation, § 660, p. 643 

Employee’s discretion as to hours, § 64, p. 273 
Quantitative Standard of compensation, 8 64, 
p. 277 

Errors, expert evidence, § 555(6), p. 676 

Right to hire and discharge, § 64, p. 274 
Bx parte evidence, § 594 
Exclusion of evidence, generally, post 
Excuse for delay in filing claim, § 577, p. 819 
Bxhibits, generally, post 
Expert testimony, generally, post 
Bxtended review, 8 763(8), p. 1217 
Extent of disability, 8 570, p. 782 
Extent of injury, § 670, p. 781 
Pacts and circumstances, generally, post 
False testimony, generally, post 
Pindings, § 547(1), pp. 578, 579; § 554, pp. 658- 
663; § 627, p. 895 
Amendment, § 635, n. 32 
Commissioner*s rea^ning processes, $ 630, 
p. 913 

Conclusiveness, § 637, n. 23; 8 763(3), pp. 193, 
1181, 1192 

Oonflicting evidence supported by, conclusive¬ 
ness, § 763(6), pp. 1186, 1210 
Oonformity, §§ 632, 779, p. 1332 
Construction, § 636, p. 936; § 779, p. 1334 
Correction, § 635 

Illegal evidence, review, § 763(7), p. 1214 
Manifestly contrary to, review, § 763(4), 

p. 1201 

Questions of law, § 599, p. 853 
Recital, § 631, p. 923 
Requirements, § 631, p. 920 
Reversal, § 763(7), p. 1217, n. 55 
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Evidence—Continued 
Findings—CJontinued 

Scope of review, § 754, p. 1139 
Setting aside, § 763(7), p. 1212 
Sufficiency, § 631, pp. 913, 917 
Uncontradicted testimony, § 779, p. 1333 
Foreign States, hearings, § 584 
Fonnal introduction, § 593 
Funeral expenses, § 284, p. 957 
Pleading, § 283 

Gift, deductions, § 330, p. 1185, n. 81 
Guess, generally, post 
Harmless error, 

Admission or exclusion, § 888 
Misinterpretation, § 759, p. 1156 
Rulings, § 759, p. 1153 
Variance with pleadings, § 759, p. 1153 
Hearing, § 591, p. 839 
Hearsay, generally, post 
Heart condition, accident, § 177 
Hernia, § 554, p. 663; § 555(10), p. 694; § 555(13), 
pp. 713-719 

Weight & sufficiency, | 768, p. 1204 
Hypothetical questions, supported by evidence ad- 
duced, § 537, p. 551 
Impairment, § 555(14) 

Barning capacity, § 205, pp. 1027, 1031 
Impeaching evidence, generally, post 
Incompetent evidence, generally, post 
Iiiconsistcnt evidence, generally, post 
Indefinito evidence, generally, post 
Indopondent contractors, § 01, pp. 317, 318 
Specific plece of work, § 94, p. 335 
Test, Services for other eniployers, § 100 
Infectlon, § 168, p. 553 
Inferences, § 547(6) 

Injurod persons, § 547(9), p. 607 
In.spection of premises, § 580 
Instructions to jury, burden of proof, § 778, p. 1326 
Insurance, existence of, § 575 
Intorested pei^ons, § 547(0), p. 607 
Introduction, dismissal of appeal, denial of mo- 
tion, 8 749, p. 1124 

Judgnient non obstante veredlcto, § 780, p. 1341 
Judicia! notlw, generally, post 
Jurisdlction, filing claim, § 079 
Jury, generally, post 

Kno\vlft<lgo, mlsconduct of omployer, safety order 
vlolatlon, § 3:13, p. 1207 
Lny testimony, generally, post 
Leslon, accident, 18:1, p. 618 
Tjongshon^men, etf., S 89, p. 308 
Iiump STim payments, 

Actlons attacklng, § 339, n. 20 
Adinisslbllity to cstaldisb basis, § 545, p. 573 
Appoals, § 352 
Dl.stfouut, 8 350 
l^nHreodings, § 348 
Questions of fuct, § 349 
Rescission of award, § 860, p. 263, n. 60 
Mallngorers, post 

Mandate, coiniiensatlon authoritlcs’ proceedings, 
§ 790, p. 39 

Materia! evidence, generally, post 
Meal poriods, course of emi>loynient, § 243, p. 802 
Medl<‘al board*s ftndlngs, revlew, § 620 
Medical expenses, post 


Evidence—Continued 

Medical Service refusal, § 319, p. 1145 
Medical testimony, generally, post 
Mental disease, etc., § 555(15) 

Minor’s employment, certificate, § 334, p. 1211 
Mlsconduct, 

Employee, § 258, p. 897 
Bmployer, § 332, p. 1200 

Unsafe conditions, § 333, p. 1204 
Modification of award, § 649, p. 962; $ 860, 
pp. 256-274 

Negative testimony, generally, post 
New evidence, generaUy, i)ost 
New trial, § 665 
Objections, 

Motion to modify award, § 865 
Sufficiency, § 591 
Opening award, etc., § 652, p. 974 
Opinion evidence, generally, post 
Order and nature of award, § 644, p. 954 
Order of proof, hearing, etc., § 595 
Other employees, § 536 
Pain and suffering, post 
Partial disability, 

Oate, § 303, p. 1091 
Wage basis, § 302, p. 1085, n. 89 
Partnership, n. 8 
Employees, § 50 

Penalty for failure to fumish, § 848, p. 182, n. 67 
Personal injuries, 

Instructions to jury, § 061 
Verdict, etc., § 962 
Positive evidence, generally, post 
PossibiUties, § 547(3), p. 588, n. 96 
Predisposing incapacity for burden of work, § 173, 
n. 4 

Pre-existing disease, aggravation, §§ 181, 298, 
p. 1053 

Preponderance of evidence, generally, post 
Presumptions, generally, post 
Prima facie evidence, generally, post 
Probabllities, unsupported, § 547(3), p. 588, n. 98 
Probative value, generally, post 
Proceedings for furtber review, post 
Production of evidence, generally, post 
Profit, making of, independent contractor test, 
§ 103 

Prosecution for offenses, § 914 

Question of fact, superior’s order, § 611, p. 874 

Questlon of law, 

Couclusiveness, § 763(8), p. 1222 
Wage basis, § 614, n. 88 

Reading to jury, trial de novo on appeal, § 889, 
n. 35 

Reargument, § 750 

Reasonablo evidence, generally, post 

Rebuttal, generally, post 

Receptlon. Acceptance of evidence, generally, 
ante 

Record on appeal, § 736 

Matters not apparent, § 746 
Modification of award, § 882 
Objection, § 743 
Questions considered, § 745 
Transcript, § 741 

Re-evaluation by commission, jurisdiction, § 660, 

p. 1000 
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Bvidence—Oontimied 
61*668 

Admisslbllity, § 680, p. 828, n. 20 
Decision, r6vi6W, § 687 
Insurer, § 626 
Taking, §§ 625, 626 

It6formatioii, privat6 insuranc6 policy, § 375, 
p. 106, n. 20 
R6li6ariiig, §§ 582, 667 

Petitlon, § 662, p. 1009 
R6-evaluation, § 667 

R6j6ctioii. Bxdu^on of 6vid6nee, g6n6rally, post 
R6l6vancy of 6vid6nc6, generally, post 
R6mand, 

Inadvertont ontry of Judgmont, § 788, p. 30 
Ovorlooking, § 788, p. 29 
R6op6ning case, grounds, § 651, p. 969 
Res gestae, generally, post 
Residuum of evidence, generally, post 
Rules of evidence, generally, post 
Scintilla of evidence, generally, post 
Setting aside, 

Finding against, § 766, p. 1258, n. 84 
Total incapacity, § 781, p. 1343 
Stay of payment, irreparable injury, § 664, p. 978 
Stipulatione, § 420, p. 260 
Striking, § 591; § 763(7), p. 1216 

Improper testimony, § 774, p. 1305 
Record on appeal, § 743 

SuflBlciency. Weight and suflBiclency of evidence, 
generally, post 
Suicide, § 664 

Mental derangement, § 264 
Support, illegitimate children, death benefits, 
§ 141(2), p. 486 

Surgical operations, submission to, § 819, p. 1144 
Third-person tort-feasors, §§ 1027—1030, pp. 584- 
594 

Admisslbllity of evidence, § 1029 
Appeals, § 1036 
Instructlons to jury, § 1031 
Presumptions, etc., § 1028, pp. 584r-587 
Weight and sufficiency of evidence, § 1030, 
pp. 690-694 
Tlmely appeal, § 728 
Transcrlpt on appeal, generally, post 
Trial de novo, § 768, pp. 1278-1299 
Argument, § 776, p. 1808 
Attomey’s commenta, § 775, p. 1310 
Instructlons, § 778, p. 1323 
Production of, § 774, pp. 1303-1306 
Raising issues, § 766, p. 1263, n. 27 
Submission of issues to jury, § 777, p. 1317 

Uncertainty, § 547(1), p. 581 
Variance, allegations, § 508 
View of premises, § 589 

Wages, payment of, independent contractor test, 
§ 101, p. 345 

Weigbt and sufiSciency of evidence, generally, 
post 

Wrongfol deatb actlons, §§ 976,977 
Bvlls, construction of statutes, 

Favor of employee, § 20, p. 116, m 48 
Removal, § 20, p. 90 
BSx parte affidavits, § 679 
Bx parte deposition, § 580, n. 27 


Bx parte evidence, taking, § 594 
Bx parte hearing, rehearing motion, § 665 
Bx parte statements, 

Bvidence, proceeding to modify award, { 860, 
p. 260, n. 49 
Hearing, § 587 
Exaggerated claim, 

CJlaimanfs statements, § 547(9), p. 608, n. 33 
Bmployers’ protection, § 5, p. 44 
Bxaggeration by witnesses, preponderance of evidence, 
§ 647(2), p. 586, n. 84 
Oross-examination, generally, ante 
Bxamination of witnesses, § 698, p. 845 
Appeals, objections for first time, § 700 
Harmless error, § 759, p. 1155 
Leading questions, daimanfs testimony, § 547(9), 

p. 611 

Review, reversal of award, § 785 
Examinations, 

Boards or commissions, powers, § 384, p. 145 
CJlaimant, 

Discretlon of commission or court, $ 484, 
pp. 416,417 
Hearing, etc., § 590 
Other tban employee, § 484, p. 416 
Disability, 

Departure from state, § 296, p. 1041 
Determination of extent, § 296, p. 1038 
Bvidence, 

Appellate courts, § 763(1), p. 1171 
Fact finding function, review, § 703(4), p. 1202 
liump sum payments, § 340 
Lump sum settlements, evidence, § 348 
Medical examinations, generally, i)Ost 
Medical Services, § 269, p. 921 
Partial disability, lumpHSum awards, § 303, p. 1092 
Record, 

Appellate court, 1763C1), p. 1170 
Conclusion of commission, review, § 763(5), 
p. 1204 

Refusal to submit to, review, § 763(9), p. 1225 
Workman, review, appointment of physician, § 768, 

p. 1280. 

Bxaminers, 

Appeal from award of, § 782, p. 12 
Olaims, boards or commissions, employee, powers, 
§ 382 

Decision, review, conditions precedent, § 712 
Findings, review by commission, affirmance, 
§ 761, p. 1163 

Presumptions on appeal, § ^5, n. 64 
Review by board, evidence, § 774, p. 1306 
Vacating award, review of findings, § 768, p. 1280 
Bxcavation, 

Contractores employees, Principal employer’s lia- 
bility, § 109, p. 380, n. 97 
Bmployee status, evidence, § 550, p. 641 
Hazardous occupation, § 36, p. 208 
Rock, independent contractors, § 106, p. 359 
Bxceptions. Objections and exceptions, generally, 
post 

Excessive award, 

New trial, § 781, p. 1342 
Review by court, 

Correction, § 784 
Reversal, § 785 
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Bxcessive exertion, 5182, p. 614 

Blood vessel injuries, § 184, p. 621 
Heart injury, § 184, p. 625 

Bxcessive heat, heart disease, evidence, § 555(12), 
p. 706 

Bxcessive verdicts, 

New trial, § CGl, p. 1003; § 649, p. 964 
Protectinj? employers from, § 5, p. 44 
Exchange of Services, wood sawing rig on farm, § 33, 
p. 197 

Bxcise taxes, premiums, industrial Insurance, § 361 
Bxcitement, § 201 

Claimant, testimony, § 547(1), p. 584 
Disease, § 167, p. 551 
Heart disease, § 177 
Mental injury, § 168, p. 554, n. 91 
Bxciting cause of injury, § 203, p. 663 
Bxcluslon of evidence, § 547(8), pp. 603, 605; § 547(9), 

p. 610 

Apx>eal and review, 

Bili of exeeptions, § 753, p. 1134 
Court, § 7a3(4), p. 1198, n. 68; § 768, p. 1286 
New trial motion, § 713 
Ohjections for first time, § 700 
Presumptions, § 757, p. 1145 
Scopo, § 752, p. 1133 
Singlo member of board, § 704 
Assignnient of error, § 747, p, 1117 
Bxpert tcslimony, § 555(5), p. 676 
Bxtent of disabillty, § 570, p. 782, n. 7 
Harinless error, § 759, p. 1155 

Proceedings for further review, § 80S, p. 100 
Heart disease, etc., § 55(11), p. 707 
Injury. § 555a), p, (MIS 
Interested parties, S 547(9), p, 607 
Medical and hospital expenses, § 284 
Medlcal opinion, § 547(10), p. 613 
Physicians, { 502 
Pleadings, § 767. p. 1276 
Prejudlclal error, § 759, p. 1158 
Rcinand, S 788, p. 27 
Trial de novo, 8 774, p. 1303 
Uncontradictod evidence, § 547(8), p. 605 
Undisputed testimony of claimant, 8 547(9), p. 610 
Unreasonable evidence, 8 547(8), p. 607 
Bxclusions, 

Claimant from Itoneilti^, lindings, § 031, p. 921 
Private Insurance pollcy, 8 372, p. 86, n. 03 
Bxclusiveness, 

Appeal, 8 671, p. 1022 

Boards or commlssions, Jurisdiction, 8 383, p. 140 
Control, 

Independent contractor, tcst, 8 92, p. 325 
Ixmned cmployeos, 8 47, p. 248 
Bxcl«slveni‘ss of remedies, § 6, p. 52; 8 917, p, 351; 
83 918-935, pp. 354-391 
Appeal of oriler determlning, 8 908 
Award, rehearing and modiOcation, 8 355, p. 231, 
n.85 

Burden of proof, actions, 8 050, p. 425 
Compllance with act, cmployer*s failure, 8 932 
Brnpioyee and cmployer, ^ 918-063, pp. 36^-434 
Paliure to pay compensation, 8 935 
Insurance, failure to provide, etc., 8 933 
Jurisdiction, 8 425, pp. 270,271 


Bxclusiveness of remedies—Continued 

Medical and hospital exi>enses, jurisdiction, 
§ 279, p. 945 

Notice of subscribing to compensation act, em- 
ployer’s failure, § 934 
Pleadings, actions, § 950 
Questions of f act, § 960 
Rejection of act, § 931 

Scope of act, matters not within, 88 919-930, 
pp. 371-385 

Third person’s action against employer, post 
Wrongful death actions, pleadings, requisitos, 
§ 976 

Bxcuse, 

Delay, 

Filing claim, evidence, 8 577, p. 819 
Instituting proceedings for compensation, 
§ 437, p. 307 
Review, § 725 

Findings, notice of injury, § 629, p. 910; § 631, 
p. 928 

Medical and hospital Services, iknowledge of em¬ 
ployer, § 282, p. 953 

Notice. Bxcusing want of notice, generally, post 
Presumptions on appeal, notice, § 757, p. 1147 
Questions of fact, notice of injury, 8 620, p. 882 
Review, notice of accident, § 763(9), p. 1246 
Safety appliances, failure to use, § 262 
Setting aside award, pleadings, § 767, p. 1272 
Trafiic violations, § 246, n. 67 
lOxcusing want of notice, § 450, pp. 331-334 

Absence of knowledge of injury or extent thereof, 
§ 450, p. 333 

Admowledgment of liability, § 453 
Actual notice or knowledge, 8 451, pp. 334-341 
Time of knowledge, § 451, p. 341 
Authority of employees, § 455 
Dependents, § 455 

Discretion, court, commission or board, § 456 
Failure by employer to report accident or post 
notice of Insurance, 8 454 
Injury, evidence, § 576, p. 814 
Knowledge of agent or representative, § 451, 
pp. 338-341 

Sufllcioncy and extent, knowledge of injury, § 451, 
p. .33(5 

Want of prejudlce, § 452, pp. 341-344 
Kxceution, 

Ck>lloction of installzncnts, judgmont, § 644, p. 954 
Conu)ensatlon agreements, § 404 
Bffect of issuance on liability for interest, § 847, p. 
1S2, n, 58 

Knfornjjuent of award, § 846 
Bxclusivo remedy precluding action on award, 
§ 8*14, n. 9 
Bxemption, 

Award of compensation, § 388 
Bollce power, 819, p. 72 
Review, 8 789, p. 34 

Waiver of riglit to mature payments on default, 
8 842, p. 160 
Bxeeutive ofiQcers, 

Dctined, misconduct, § 832, p. 1200 

Mmployoe as, numbef of employees, § 42, p. 229 

Insurance, evidence, 8 575, n. 25 

Wage computation, dual capacity, 8 294, p. 1023 

Workmen, 8 28, p. 183, n. 20 
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Bzecators and admlnistrators, 

Attomey tee, recovery against tliird party, 8 1041, 

p. 622 

Awards, 

Apportloninent among beneficiaries, § 643 
Deceased employer, § 642 

fn^iTna against decedents’ estates, generally, ante 
Disability beneflts, 

Agreement of parties, § 150, p. 521 
Bmployee’s death, § 149 

SUection of remedies by widow as administratrix, 
§989 

Blection to come nnder act, witbdrawal, § 129 
Bmployers, § 54 

Puneral expenses, § 276, n. 83 I 

Medical and bospital expenses, actions, § 281, n. 58 
Modification of award, § 858 
Option, comi)ensation or suit for damages, § 392, 
p. 162 

Parties, § 429, p. 292 

Aetion against third-party tort-feasor, recov¬ 
ery, § 1039, p. 607, n. 19 
Substitution, § 434 

Payment of compensation to, § 829, pp. 141, 142 
Personal representatives, generally, post 
Setting aslde award, substitution of parties, § 719 
Third-person tort-feasors, 

Answer, § 1024, p. 581 

Deduction of compensation from recovery, 

§ 1040, p. 611 

Necessary parties, § 1019, p. 565, n. 85 
Becovery by insurers, effect on liability, 

§ 1039, p. 606 

Survival statute, relmbursement of employer 
or insurer, § 1041, p. 620 
Trial,§1031 

Bxeeutory judgment, reservation of right to answer, 

§ 656, p, 988 

Bxemplary damages. Punitive damages, generally, 
post 

Bxemptions, 

Attachment or levy, claims, § 822 
Award, claims of creditors, etc., § 388 
Penalty for delay, payment of award, 8 848, p. 184, 
n.74 

Exercise of control, 

Bmployer-employee relation, tests, § 64, p. 272 
Independent contractor, test, § 92, p. 326 
Bxercising horse used for cruising timber, farm baudy 
man, § 33, p. 194, n. 24 

Exertion and strains, §§ 183-186, pp. 617-642 
Accident, § 182 

Accidental death, evidence, § 555(6) 

Aggravation, evidence, § 555(17), p. 728, n. 43 
Disease, § 565(17), p. 725 

Arislng out of employment, acceleration of dis¬ 
ease, 8 212 

Back injuries, § 183, p. 619 

Blood vessels, § 184, pp. 620-629 

Bone growth, question of fact, § 610, p. 866, n. 74 

Gold, exposure to, § 188 

Oonclusions of law, § 628 

Ck>ndition susceptible to, § 174 

Oonsequences, § 182, p. 609 

Diseases, 

Hastening, § 171 
Heart, § 177 


Exertion and strains—Continued 

Evidence, § 554, p. 663 ; 8 556(10), p. 695 
Excessive exertion, generally, ante 
Extent of disability, evidence, § 570, p. 793 
Bindings, § 629, p. 906 

Gausal connection, hernia, § 631, p. 924^ n. 38 
Implied, § 636, p. 940 
Heart, § 184, pp. 620-629 
Disease, § 177 

Evidence, §565(12), p.706 
Evidence, § 665(12), p. 706 
Injuries, 8184, p. 622 
Sudden manifestation, § 177 
Heat exposure, § 187, p. 644; § 265 
Hernia, generally, post 
Intemal injuries, § 183, p. 617 
Pre-existing disease, § 174 
Speculation, § 547(4), p. 593, n. 15 
Unusual exertion, § 182, p. 614 

Blood vessels, injury to, § 621, p. 621 
CJerebral hemorrhage, § 176, n. 43 
Heart injury, § 184, p. 625 
Vision impairment, hemorrhage, § 194 
Exhaustion, 

Hernia, § 185, p. 637 

Pneumonia resulting from, § 167, p. 549, n. 25 
Exhibition proprietors, independent contractors, § 106,. 

p. 361 
Exhibits, 

Appeals, § 746 n. 76 
Objections, rulings, § 774, p. 1306 
Prejudicial error, § 759, p. 1168, n. 13 
Keview, admissibility, § 768, p. 1288 
Setting aside award, pleadings, § 767, p. 1271 
X-ray film, § 537, p. 561 

Existence of disability, review by court, § 763(9),. 

p.1241; 8 764, p. 1256 
Existence of Insurance policy, 

Boards or commissions, jurisdiction, § 377, p. 123 
Weight and sufficiency of evidence, § 575 
Exits, use of, § 239 

Exoneration, insurer of immediate employer, § 993 
Exorbitant awards, liberal construction of statutes, 
§ 20, p. 122, n. 14 

Expansion, authority of boards or commissions, § 384,. 
p. 144 

Expectation, 

Accident, 8 155 

Fortuitous event, generally, post 
Injury, § 154, p. 528 
Event, § 157 

Life, disability compensation, § 206, p. 1037 
Traumatic disease, § 164 
Expeditious remedy, § 5, p. 42 
Expenses, 

Allowance, 8 825 
Attorneys, § 825 

Wage computations, § 294, p, 1014 
Boards and commissions, § 378 
Burial expenses. Funeral expenses, generally^ 
post 

Olimbing, going to and from work, § 239, p. 853,. 
n. 57 

Oommon-law action, § 918, p. 357, n. 14 
Gontested claims, retroactive operation of stat¬ 
utes, § 21, p. 135, n. 17 
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Bxpenses—Continued 
Death beneflts, 

Deductione, § 323, p. 1168; § 331, p. 1196 
Wage determination, § 321, p. 1166, n. 90 
Dependency, evidence, § 552, p. 646 
Employee’s equipmcnt, computation o£ compensa- 
tion, wage basis, § 294, p. 1010 
Employer-employee relation, tests, § 64, p. 279 
Examination of claimant, commission, § 590 
Funeral expenses, generally, post 
Hearings, claimant, other cities, § 584 
Hernia operation, § 271 
Hospital expenses, generally, post 
Independent contractor test, payment, § 97 
Insurance, § 5, p. 47 

Last sickness, etc„ amount, 1277, p. 942 
Litigation, 

CostR, generally, ante 
Employers’ protection, § 5, p. 43 
Lump sum paymonts, § 340 
Grounds, § 343 

Maintenance, dependency tost, contribntions to 
supporta § 134, p. 456, n. 27 
Medical oxamination of claimamt, § 484, p. 419 
Medlcal expenses, generally, post 
Medical experts, 

Procurement, § 591 
Witnesscs, § 269, p. 922 
Money recelved for, exclusions, § 67 
Objections on appeal, § 824, p. 138 
Parenfs dependency, clothing, § 142, p, 502 
Paymoiit, 

Iknployer, transportation by co-employee, 
$ 237 

Employer-employee relation, tests, § 04, p. 279 
Independent contractor test, § 97 
Permanent total disability, medical Services, § 299, 
p. 1070 

Physiclan, employer’s liability, § 273, p. 031 
Report. computation of compeiisation, wage basis, 
§ 294, p. 1009, n. 22 

Settlng aside award, pleadlngs, § 767, p. 1270 
Surgi»ry, post 

ThIrd-i)crson tort-fcasors, admisslbility of evi- 
dencc, § 1020 

Transfer of coutroversy to court, § 734 
Traveling expenses, generally, post 
Exporlence, 

Commission, disability compensati on, § 296, 
p. 1037, n. 63 
Employw, 

Dlsilgurement, amonnt of award, S 290, p. 976 
Total Incapaeity, fi 299, p. 1054 
Wag<* coinputations, f 294, p. 1013 

Mlnor*s possll>le wage incroasc, 5 204i P« 1025 
Expcrlments, 

Appeal, diseretion of court, § 758, n. 44 
Fiialings, einployt»r’s consent, § 629, p. 901, n, 7 
Expert testimony, 8 547(10), p, 612; § 0S55(5), pp. 672- 
683 

Admisslbility, 8 530 

Burden of proof, revicw of agreement or settlc- 
inent, 8 907, p. m n. 01 
Conelusivencss, 8 ^»0, p. 262, n. 50 
Conflicting opinion, firwUngs, 8 703(6), p. 1210, n. 7 
Fees, witnesses, costs, 8 PP* 134, 135 
Jury, post 


Expert testimony—Contlnued 

Limiting number of witnesses, § 591 
Medical testimony, generally, post 
Mixed questions of law and fact, § 866 
Pbysicians. Medical testimony, generally, post 
Qualification of witnesses, appeal, diseretion, 
§ 758, n. 44 

Questions of law and fact, 8 599, p. 851, n. 6; 
p. 852, n. 11 

Proximate cause, § 610, p. 868, n. 87 
Review, § 764, p. 1253, n. 39 

Weight of evidence, § 763(4), p. 1198 
Surgeons. Medical testimony, generally, post 
Uncontroverted, 

Conclusiveness, § 555(5), p. 680, n. '17 
Rejection, § 547(10), pp. 614, 615 
Unreasonable opinion, § 547(10), p. 611 
Weight, § 547(10), p. 611 
Witnesses, fees, costs, § 823, pp. 134, 135 
Experts’ fees, appeal, diseretion of court, § 758, n. 44 
Explicit evidence, 

Bxtent, loss of thumb, etc., § 570, p. 798, n. 65 
Loss of body member, § 571, p. 801 
Explicit flndings, § 631, p. 919 
Exploration of work project by employee, meal period, 
§ 243, p. 862, n. 27 

Exploratory operations, 8 319, p. 1146, n. 12 
Explosions, 

Causal connection, evidence, § 556, p. 755 
Evidence, § 555(10), p. 695 
Pindlngs, § 629, p. 904, n. 31 
Proximity to, 8 257(3), n. 892 
Street and highway accidents, § 248, pp. 875, 
877 

Explosivos and inflaramable materinis, 

Manufacture, etc., § 36, p. 208 
Nurse’s aide, § 30, p. 203, n. 64 
Bxposure, 

Acceleration of diseaso resuiting, evidence, § 860, 
p. 271, n. 1 

Disease, illness, § 167, p. 550 
Blements, causal connection, evidence, 8 550, 
p. 752 

Hazards, occupational dlseascs, § 169, p. 566 
Duration, § 169, p. 577 
Termination of employment, § 169, p. 584 
I/imitations, § 436, p. 304, n. 46 
Poisoning, 8 196 

Express clork, impalrment of cariiing capacity, 8 295, 
p. 1033, n. 31 

Express company, stable employee, vehicle operation, 
8 36, p. 216 

Express jurisdiction, boards or commissions, 8 383, 
p. 139 

Expressio uniu-s est exclusio alterius, 

Average wage computation, time lost, § 293, p. 995, 
n. 14 

Employers, common law, § 38 
Expres.slon of view, findings, conclusiveness, 8 763(3), 
p. 1190, n. 61 
Extension, 

Act, libcral construction, § 20, p. 121, n. 4 
Employment contract, evidence, 8 578, p. 826 
Private Insurance agreement, 

After accident, § 372, p, 87, n. 99 
Letter to third party, § 372, p. 86, n. 96 
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Bxtensionr-Oontiiiried 

Heparatiye compensation, time for review of 
award, $ 856, p. 244, n. 90 
Beview, constitutional provisions, { 763(8), 

pp. 1217-1222 
Bztenslon of time, 

Award, correction, § 649, p. 966 
Claims, ante 

Correction of flnding, § 635, n. 49 
Depositione, § 580, n. 29 
Bxceptlons, Service of, § 737 
Filing claim, evidence, § 577, p. 818 
Hearing, notice, § 583 
Limitatlons, post 

Medical and hospital expenses, § 280, p. 948 
Payment of compensation or agreement, § 439 
Pbysical or mental incapaclty of injured person, 
§ 438 

Proceedings for compensation, instituting, § 437, 
p. 307 

Review, § 725 

Transcript on appeal, filing, § 741, p. HOS 
Bxtent, 

Control of employee, § 64, p. 272 
Hearing, § 586 

Medical and hospital treatment, § 267 
Proceedings for further review, § 803 
Recovery, rights of actlon, etc., § 944, pp. 411-416 
ReUef, §§ 640-643, pp. 947-962 
Review, §§ 751-764, pp. 1127-1257 
Bxtent of dependency, 

Burden of proof, § 520 
Death heneflts, §§ 322, 323, pp. 1163-1170 
Questions of law and fact, § 608, p. 864 
Bxtent of disability, 

Appeal and review, § 763(9), p. 1241 

Aetion for compensation, § 764, p. 1256 
Commissiones inqoiries, § 790, p. 41 
Correction of finding, § 784 
Discretion of court, § 758 
Evidence, § 763(9), p. 1243 
Theory of claim, § 692 
Award, evidence^ § 641 
Bnrden of proof, § 523, p. 505 
Evidence, admissibility, $ 543 
Findings, § 629, p. 906 
Hearing, § 582 

Instructions to jury, § 778, p. 1328 
Jndgment, § 644, p. 953 
Jnrisdiction, § 425, p. 279 
Jnry, § 622, n. 83 

Submission of issnes, f 777, p. 1320 
Lump sum settlements, § 338 
Questions of law and fact, § 613 
Amount of compensation, § 616 
Remand, 

Evidence, § 788, p. 28 
Failure to determine, § 788, p. 30 
Schedule injuries, § 306, pp. 1104, 1106 
Temporary total disability, § 305, p. 1103, n. 31 
Third-person tort-feasors, admissibility of evi¬ 
dence, § 1029 

Total disability, § 301, p. 1075 
Trial de novo, admissibility of evidence, § 768, 
p. 1290 

Weight and sufficiency of evidence, J 570, pp. 779- 

.. . r.SOO 


Bxtent of incapacity, 

Findings, § 779, p. 1336 
Jury, § 770, p. 1302 

Pleadings, variance, § 767, p. 1275, n. 53 
Submission to jury, evidence, § 777, p. 1318| n. 88 
Bxtent of injury, 

Amount of compensation, § 289 
Appeals, burden of proof, § 768, p. 1283 
Award, burden of proof, § 623, p. 504 
Finality of decision, § 684, p. 1042 
Findings, § 629, pp. 903, 906; § 631, p. 924 
Hearing, § 586 

Introduction of evidence, § 767, p. 1276 
Issues involving, jurisdiction, § 425, p. 278 
Jury’s province, § 776, p. 1315 
Longshoremen’s and harbor workers’ act, findings, 
§ 763(10), p. 1250 

Setting aside award, pleadings, § 767, p. 1270 
Total disability, § 299, p. 1066 
Total incapacity, § 299, p. 1054 
Bxtemal conditions, idiopathic disease, § 163 
Extemal injuries, accident, § 171 
Bxtemal means. 

Accident, § 166 
Injuries, § 153 
Bxtemal sign, injury, § 158 

Bxtemal symptoms, expert testimony, § 555(5), p. 672 
Bxtemal violence. Violence, generally, post 
Bxtinguishing fire, § 257(3), p. 894 
Bxtra employee, casual employment, § 69, p. 289 
Bxtra production, computation of compensation, wage 
basis, § 204, p. 1011, n. 53 
Bxtra Work, 

Applying for, injury after working hours, f 230, 
p. 781 

Independent contractors, § 94, p. 335 
Payment by day for, independent contractor test, 
§ 101, p. 348 

Temporaiy cessation, § 243, p. 861 
Bxtrahazardous employment Hazardous employ¬ 
ment generally, post 

Bxtraneous cause of injury, evidence, S 656, p. 744, 
n. 27 

Bxtraordinary exertion, 

Blood vessel injuries, § 184, p. 621 
Heart injury, § 184, p. 625 
Bxtraordinary happenings, risk, § 210, p. 695 
Bxtraordinary Services, computation of compensation, 
bonuses, § 294, p. 1011 

Bxtraterritorial operation of laws, § 22, xx 144 
Contracts, § 22, p. 148, n. 95 
Out-of-state contracts, § 24, p. 165 
Scope of review, § 752, p. 1131, n. 91 
Bxtrinsic afBdavits, § 579 

Extrinsic agency, disease resulting from, § 169, p. 569 
Bxtrinsic evidence, Insurance, extending coverage, 
§ 675 

Bxtrinsic facts, findings, conformity, § 633 
Eye witnesses, § 547(6), p. 597 

Oourse of employment evidence^ § 556, pp. 742, 
747, n. 41 

Employee’s testimony, § 547(9), p. 608, n. 33 
Third-person tort-feasors, contrlbutory negligence, 
§ 1030, p. 594 

Eyes, 

Ailments, § 168, p. 556 

Occupational diseases, § 169, p. 573 
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jByes—Continued 

Blindness, generally, ante 
Both eyes, loss, § 316, p. 1135 
Burns, accident, § 169, p. 565, n. 7 
Disease, evidence, § 555(11), p. 703 
Disfigurenient award, § 290, p. 976, n. 53 
Bxtent of disability, evidence, § 570, p. 799 
Pindings, suflEieiency, § 631, p. 926 
Foreign particles, § 249, n. 4 
Glass eyes, medical treatinent, § 269, p. 923 
Glasscs, 

CJorrection of Vision, § 316, p. 1136 
Damage to, § 158 

Recovery for breaking, § 269, p. 923 
Trip to secure, domestie servant, § 231, p. 806, 
n. 92 

Impairment, § 194 

Aggravatlon, evidence, § 555(17), p. 732 
Biindness, gcnerally, ante 
Both eyes, computation of compensatioii, 

§ 316, p. 1135 
Evidence, § 555(14) 

Procee<ling to modify jwvard, § SCO, p. 274 
Partial loss, disfigurement, § 290, p. 978, n. 01 
Previous Impairment of Vision, generally, post 
Schedule injuries, § 316, p. 1134 
Weight and siijfficiency of evidence, § 571, 
p. 804, n, 85; § 571, p. 805 
Infectio», 

Compcnsable injiiry, § 168, p. 552, n. 66 
Disease, aggravation, § 178 
Injury, § 194 

Gause of action, limitation, § 436, p. 303, 
n. 43 

Evidence, § 554, p. 662; § 557(7) 

Instructions to jury, incapacity, § 778, p. 1328, 
n. 1 

Pre-existing disability, § 298, p, 1051, n. 83 
Prior defective condition of other eye, § 316, 
p. 1130 

Question of fact, proximate cause, § 610, 
p. 8 (i 6 , n. 75 

Revlow, time, § 722, p. 1075 
Subsequent loss of Vision, | 21, p. 131, n. 2 
Time, 

Application to adjnst or terminate coin- 
pensation, § 856, p. 242 
Review of agreoraent or settloment, § 004, 
p. 323, n, 05 

Total disability, welder, § 299, p. 1065, n. 78 
Latent Infectious disease, aggravation, § 178 
Loss, 

Both eyes, total disability, § 313 
Doductlons from compensation, § 330, p. 1182, 
n. 54 

Disfigurement, § 199, n. 1 
New trial, juror ’8 statement, § 781, p. 1344, 
n. 15 

Permanent partial disability, § 304, p. 1098, 
n. 04 

Permanent total disability, previous physlcal 
impairment, § 300 

Schedule injuries, § 316, pp. 1132-1140 
Weight and suiBiciency of evidence, § 571, 
p. 804 

Loss of uso of one 05 * 0 , evidence, f 571, p. 804 
Power of coordlnation, eye injury, § 316, p. 1136 
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Eyes—Continued 

Removal, prima facie evidence, § 555(14), n. 87 
Previous impairment of Vision, generally, post 
Schedule injuries, loss of Vision, § 316, pp. 1132- 
1140 

Special fund, prior defective Vision, § 837, p. 154 
n. 32 

Useless eye, loss, § 316, p. 1138 
Weight and snffidency of evidence, 

Impairment of Vision, § 571, p. 804 
Loss of eye, § 671, p. 804 
Loss of Vision, § 571, p. 804 

Pace, 

Disfigurement, § 199; | 290, p. 974 
Extent of disability, evidence, § 570, p. 794 
Surgical operations, § 271 

Padlities of employer for recreation, incident of em- 
ployment, § 22, p. 738 

Fact finding bodies, boards or commissions, § 379, 
p. 129 

Pactories. Plants and factories, generally, post 
Pactory hand, operative, § 60 
Facts and circumstances, § 6 , p. 50 
Accident, 

Corroboration of claimanfs testimony, 
§ 555(2) 

Evidence, § 555(1), p. C 6 S 
Agreed statement of facts, generally, ante 
Appeal and review, conelusions, § 763(5), p. 1203 
Appellate court, § 763(1), p. 1100 
Pindings, etc., § 763(1), p. 1173 
Apportionment of compensation, doscent and dis- 
tribution, § 324, p. 1172 
Arising out of employment, § 209, p. 679 
Average eamings, computation, § .293, pp. 990-991, 
1006 

Award, § 638, p. 944 
Dependents, § 643 

Causal coiinection, evidence, § 556, p. 742 
Ghange in, impairment of earning capacity, § 295, 
p. 1030 

Commutation of payments, § 337 
Discretion of board, § 341 
Compensation unclaimcd by workman, depond- 
ents, § 151 

Computation of compensation, 

Average weekly eamings, § 293, p. 989 
Wago periods, § 292, pp. 984-985 
Construction of evidence favoring daimant, 
§ 517(7) 

Contractores Insurance, inferences, § 110, p. 386 

Corporation, oflBicers, eta, | 82, p. 303 

Oourse of employment, § 208, p. 670; § 217, p. 707; 

§ 611, p. 870, n. 13 
Deatli benefits, 

Extent of dependency, § 322 
Parents, § 142, p. 490 

Probable contributions to dependents, § 323, 
p. 1170 

Separation from spouse, § 140(3), p. 470 
Dependency, etc., evidence, § 552, p. 645 
Disability, extent, $ 296, p. 1037 
Discharge of obUgatlon to make compensation, 
intent, § 330, p. 1180 
Dlseases, accident, etc., § 167, p. 548 
Disfigurement, amount of award, S 290, p. 976 
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Facts and circomstances—Continued 

Dnration and termination of employer-employee 
relatlon, § 63 

Dnratlon of disability, evldence, § 570, p. 782 
Eaming capadty, impairment, § 295, p. 1027 
Bmployee, defined, § 60, n. 62 
Employer-employee relation, tests, § 64, p. 269 
Bmployers, 

Orders, etc., violations, § 261, p. 904 
Receiver, § 56 
Employment, 

In course of trade or business, § 70, p, 293 
Transportation contract, § 235, p. 843 
Employment relation, inferences, § 560, p. 630, 
n. 6 

Bstablisbing fact in issue, competent evidence, 
condusiveness, § 763(3), p. 1189 
Espert testimony, § 565(5), p. 676 
Opinlon, § 547(10), p. 611, n. 66 
Farm workers, exemption, § 33, p. 195 
Findings, § 629, p. 903; « 631, p. 924 
Am^dment, § 635 
CJonstniction, § 636, p. 937 
Finality, § 637 

Sufficiency of evidence, § 631, p. 921 
Ooing to and from meals, § 240, p. 854 
Going to and from work, § 232, pp. 812, 817 
Employer*s premises, § 234, p. 824 
Heart disease, etc., expert opinion, § 555(11), 
p. 707 

Hernia, § 185, p. 636 
Hospitids, etc., selection of, § 273, p. 929 
Implied findings, course of employment, § 636, 
p. 940 

Independent contractor, tests, J 91, pp. 316-319 
Inferences, § 547(6) 

Instructions to jury, evidence, § 778, p. 1326 
Issues involving, jurisdiction, § 425, p. 278 
Jurlsdlctional facts, generally, post 
Jury, § 622 

Enowledge of board, evidence, § 547(1), p. 577, 
n. 86 

Longshoremen, etc., § 86, p. 308 
Longshoremen’s and barbor workers* compensa- 
tion act, findings, § 763(10), p. 1250 
Lump sum payments, 

Grounds, § 343 
Setting aside award, § 351 
Medica! and bospltal Services, 

Implied contract, § 275, p. 935, n. 38 
Jurisdiction, § 286 
Notice, § 282, p. 964 
S^ction by employee, | 273, p. 932 
Medical testimony, vagueness, etc., f 547(10), 
p. 617 

Members of body, loss of two members, § 308, 
p. 1114 

Misconduct of employer, 

Increased compensation, § 332, p. 1199 
Safety devices, § 333, p. 1202 
OccupatiLonal diseases, § 169, p. 569 
Payments made on award, crediting, § 330, p. 1182 
Pleadings, evidence, § 767, p. 1276 
Premises of employer, $ 231, p. 784 
Principal employer’s trade or business, test, § 109, 

p. 881 

Frior injury, aggravation, I 298, p. 1052 


Facts and circumstances—CJontinued 

Province of board trying, evidence, etc., § 763(4), 
p. 1197 

Quarters furnished by employer, § 230, p. 783 
Questions of Law and Fact, generally, post 
Remedy under act, § 917, p. 353 
Reversal of commission’s conclusion of fact, 
§ 763(3), p. 1180, n. 23 
Review, 

Hearing, § 652, p. 975 
Manner of death, § 763(9), p. 1240 
Rules of evidence, § 547(12) 

Surgical operation, refusal, § 319, p. 1143 
Sustaining inferences, condusiveness, § 763(5), 

p. 1206 

TMrd person engaging medical or hospital Serv¬ 
ices, autbority to bind employer, § 275, p. 937 
Total disabiUty, 

Amount of compensation, § 301, p. 1074 
Occupational diseases, § 299, p. 1058 
Transportation contracts, § 235, p. 841, n. 79 
Triers of fact, generally, post 
Ultimate facts, generally, post 
Unreasonable testimony, disregarding, § 547(8), 
p. 607 

Wage computations, seasonal employment, etc., 
§ 294, p. 1014 

Weight and sufiSdency of evidence, § 547(1), p. 676 
Working hours, injury before or after, § 230, 
p. 779 

Facts proved, findings sustained by, condusiveness, 
§ 763(3), p. 1192 

Faculties of body, total disability, § 299, p. 1057, n. 30 
Failure to, 

Comply with act, employer, 

Aetion for damages, § 125, p. 436 
Blection of remedies, effect, § 987, p. 490 
Minimize injury, burden of proof, § 523, pp. 507, 
608 

Pay compensation, actions, § 035 
Perform properly, employer-employee relation, 
tests, § 64, p. 278 
Prosecute, 

Rebearing, dismissal, § 662, p. 1006 
Report injury, self-inflicted injury, § 264 
Third-person torb-feasors, action by employee, 
etc., f 1014, p. 553 
Fainting spells, 

Evidence, § 555(11), p. 702 
F^ls, § 257(1) 

Fair computation, average weekly wage, § 293, p. 1005 
Fair inferences, § 647(6) 

Fair labor standards act, compliance witb, independ¬ 
ent contractor test, § 101, p. 348 
Fair preponderance of evidence, § 547(2), p. 5^ 
Causation, § 555(1), p. 668 
Fair trial, hearing, § 581, n. 43 
FalUng objects, f 267(3), p. 891 

Causal connection, evidence, § 556, p. 755 
Street and highway accidents, § 248, pp. 875, 877 
Falis, §190; § 267a), PP. 886-889 

Aggravation, evidence, § 655(17), p. 729, n. 46 
Back injuries, § 183, p. 620 
Causal connection, evidence, § 556, p. 758 
Oontributing cause, detachment of retina, § 194 
Course of employment, | 212 
Evidence, § 555(10), p. 698 
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Fall&—Continued 
Bxertion, § 182 

Going to and from work, § 234, p. 823, n. 80 
Public ways, § 234, p. 830, n. 26 
Hernia, post 

Home, increased disability resulting, additional 
compensation, § 854, p. 219, n. 68 
Injury from, sunstroke, § 255, n. 20 
Iiesions, evidence, § 183, p. 618 
Permanent total disability, previous pbysical im- 
pairment, § 300, n. 25 

Sales manager, proceeding to garage, § 232, p. 815, 
n. 30 
Stairway, 

Homework, § 231, p. 786, n. 44 
Premisos fumished by employer, § 230, p. 783, 
n. 20 

Street and highway accidents, § 248, p. 875 
Traveling salesman, leaving automobile, § 231, 
p. 803, n. 73 
False reprcsentations, 

See, also, lYaud, generally, post 
Acceptance of compensation without, bar of ac- 
tlon for damages, § 936, p. 393, n. 73 
Aotlon by state fund for paymonts made by, § 307 
Age, childron, §§ 112, 113; § 334. p. 1211; § 030 
Bstoppel, § 389, p. 157, n. 80 
Compensation iigre<»ments, § 402, p, 106; 

Setting aslde, grounds for, § 410, p. 222 
Employer, private insurer’s liability, cffect, § 376, 

p. 121 

Lump sum scttlements, § 338 
Minor omployeos, § 945 

Miscon<lnct of cmployees, systoms, § 258, p. 800 
Rehabilltatlon, traveling expenses, etc., j 206, p. 

1040 

Scope of aots, § 010, n. 08 
Socnring einployment, § 01 
Falae tostlmony, H 547(1). p. 570 

Clalmant, excluslon by district court, § 768, p. 

128«, n. 72 

Rehearing petition, matcriality, § C65 
Setting juside award, grounds, § 654, p. 980 
Family, 

Moving, mutual benefit, $ 221, p. 721, n. 23 
Nursing sorvlccs by, { 268 
FhyHlclan of fainily, aaslsting surgeon, expenses, 

8 273, p. 034 

Status ut eniployee, depondency allowauces, 8 206, 

p. 10-10 

Family fund, 

Contribiitions to, 

ilrotliiers and sisters, 8 143 
Chlld, panmfa <leiHmdency, § 342, p, 502 
Denth iMUudlts, 

Urotlu^rs antl sisters, 8 143, n. 30 
Dtuliiet lons fnan <*ontril)utlons to dependent, 

8 323, p. 1368 
Family membtjr, 

Sce, also, Household momber, generally, post 
Conelusions of law, 8 628 
Contrlbutlons to sup|)ort of, parenfs dependcncy, 

8 142, p. 500 
DeatU benefits, ante 
Delinit lons, 8 l*"^ 

Dependente and dcpendency, ante 
Disability benefits» death of employee, 8 149, n. 53 
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Family member—Continued 

Employee’s family, daimant, evidenoe, § 552, p. 

647 

Bmployer’s family, exemptions, § 78 
Employment, course of employment, § 216, p. 715, 
n. 64 

Partnerships, presumptions, § 60 
Question of f act, § 608, p. 863 
Fanciful construction of statutes, § 20, p. 111 
Fancy, evidence, § 547(4), p. 694 
Farm laborers, § 33, pp. 189-190 

Abrogation of defenses, contributory negligence, 

§ 940, p. 404 

Assumption of risk, § 941, p. 407 
Burden of proof, within act, § 518, p. 476, n. 27 
Coverage, private Insurance, § 372, p. 80, n. 6 
Death benefits, contributlon of Services, § 323, p. 
1160 

Defenses, fellow servanfs negligence, § 942 
Defined, § 30; § 33, p. 191, n. 6 
Election to come under act, § 122, p. 428; § 124, 
n. 97 

Employment included, evidence, § 548 
Exceptions, § 27, p. 175 
Exemptions, § 33, p. 180 
Hazardous employment, § 33, p. 190 
Home, employee hired to work in, Insurance cov¬ 
erage, § 122, p. 420 
Negligence, actions, § 022 
Place of work, § 33, p. 102 
Question of fact, 8 004, n. 60 
Review by court, conflicting evidence, § 763(9), p. 
1228, n. 21 

State employees, § 116, p. 401, n. 17 
Farmers' cooperative, 

Exemption, § 33, p. 194 

Mutual irrigation diteh, exemption, § 33, p. 100, 
n. 82 

Farming, defined, § 30 
Farms, 

Buildings, 

Construction, etc., § 33, p. 106 
Diiiry barn repalr, classifieatlon, § 36, p. 206 
Demolishing, trade or busim^ss, § 35 
Repairs, § 33, p. 106; 8p. 197, n. 06 
Crops, threshing, exemptions, § 33, p. 100, n. 4 
Defined, 8 30; 8 33, p. 101, u. 6 
Ico storage, pecuniary galn, 8 35 
Improvements, lump sum payments, grounds, § 343 
Machlnery, 

I)ealer’s lot, workshop, 8 30, p. 210, n. 80 
llcpalring, exemptions, § 33, p. 196 
Use in open place on farm, § 36, p. 200 
Products, 

Dellvery by motor vehiclc, exemptions, f 33, 
p. 103 

Transportation of, manufacturing, § 33, p. 193, 

H. 22 

Roofing, dalry farm repairs, 8 36, p. 214 

Wage computation, self employmeut in oflC season, 

§ 294, p. 1010, n. 8 

Father. Children and minors, generally, ante 
Fatlier-in-law, death benefits, § 142, p. 497 
Fault, 

Employee, 

Evidence, proceeding to modify award, 8 860, 
p. 271 
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Fatilt—Continued 

BSmployee---€ontinued 

Impainnent of eaming capacity, § 295, p. 1029 
Employer, riglit of recovery, § 10, pp. 66-60; {160 
Separation from i^ouse, 

Death beneflts, § 140(3), p. 474 
Bvidence, S 552, p. 653 

Third-person tort-feasors, evidence, § 1030, p. 593 
Paulty manner of performing duties, course of em- 
ployment, § 218, p. 721 
ITayorable construction, evidence, 

Claimant, § 647(7) 

Review by court, supporting finding, § 763(9), 
p. 1235; § 764, p. 1256 

Bavorable evidence, presumptions on appeal, support¬ 
ing award, § 757, p. 1148 
Favorable Inferences, § 547(6) 

Favored work, total disability, § 299, p. 1068 
Federal acts, § 26, pp. 169-175 

Administration by federal boards, § 384, p. 148 
Bar of action under Public Vessels Act, § 937, p. 

30 

Death benedts, wldows, § 140(2), p. 468 
Bxclusiveness of reme^, § 918, p. 357, n. 14; § 918, 
p. 365 

Behabllitation, § 296, p. 1040 
Third-person tort-feasors, 

Bight of action in United States, § 1015, p. 

Subrogatlon of insurer, § 1016, n. 54 
Waiver, ■§ 389, p. 156, n. 68; § 392, p. 102 
Federal admiralty jurisdiction, navigable waters, § 26, 
p. 172 

Federal agendes, 

AppUcability of state acts, § 56, p. 258 
Begulations, computation of compensation, eam- 
ings basis, § 292, p. 987, n. 43 
Federal authorities, restraining enforcement of award 
made by, § 654, p. 981 
Federal courts, 

Constitutionality of statutes, jurisdiction, § 19, 

p. 86 

Orew member’s action, exdusiveness of remedy, 
§ 947 

fflxclusiveness of remedy, removal of action, { 918, 
p. 362, n. 26 

Jurisdiction, res Judicata, § 667, p. 993 
Settlement with third-party tort-feasor and of at- 
tomeys* fees, § 1040, p. 614, n, 72 
State laws, procedural matters, § 26, p. 170 
Mal de novo, § 765, p. 1260 

XjOngshoremen’s act, § 768, p. 1280 
Federal emergency relief projects, employers, S 56, p. 
257, n. 79 

Federal employees, § 116, p. 406 

State compensation act benefits, | 26, p. 169 
Third-party tort-feasor’s liability, § 10^, p. 605 
Reimbursement of United States, § 1041, p. 

615, n. 79 

Federal employees* compensation act, 

Action by employee or representative against third 
persons, § 983, p. 462 

Appeals, constitutionality of statutes, § 19, p. 81, 
n. 1 

Asslgnment of mployee*s rlght against tortfeasor, 
§ 1002 

Ohildien, coverage, {112 


Federal employees* compensation act—Ck>ntinued 
Hlection of remedies, § 987, p. 490 
Exdusiveness of remedy, § 918, pp. 365,367 
Purpose, f 5, p. 48 
Federal employers* liability act, 

Acceptance, compensation, release of cause of ac¬ 
tion, § 936, p. 393, n. 73 
Action under, § 918, p. 366, n. 46 
Bar of action, § 918, p. 357, n. 13 
Distinguished, § 3 

Third person action against employer, exduslve 
remedies, § 982, p. 454 
Waiver, effect, § 392, p. 163 

Federal fair labor standards act, computation of com¬ 
pensation, 

Average wages, § 293, p. 997, n. 35 
Work week, § !^2, p. 988, n. ^ 

Federal govemment reservations, construction con- 
tractors, state laws, § 26, p. 170 
Federal judiciary ac^ maritime workers, saving 
clause, § 26, p. 172, n. 29 

Federal jurisdiction, review by court, § 763(9), p. 1228 
Ffederal longshoremen’s and harbor workers* compen¬ 
sation act, § 162,‘n. 87; § 763(10), p. 1247 
Action against vessel, treatment as action against 
third person, § 985, p. 484 
Admissibility of evidence, § 525, p. 513 
Appeal, transcript, admissibility, § 768, p. 1288 
Assignment, 

Cause of action, payment of award, neces- 
sity, § 998, p. 524 

Rights against third-party tort-feasor, § 1041, 
p. 616, n. 81 

Award, coerdon, § 655, p. 986 
Computation, compensation, annual eaming capac¬ 
ity basis, § 293, p. 1007, n. 2 
Oongressional power, § 19, p. 82, n. 16 
Constitutionality of remedies, § 19, p. 80, n. 94 
Construction as whole, § 20, p. 127, n. 76 
Dependency, § 134, p. 452, n. 89 
Determination of jurisdictional facts, § 425, p. 
273 

Disability, defined, § 296, p. 1035, n. 40 
Diseases, § 256, n. 27 

Employee of contractor with United States in ter- 
ritories and possessions, § 26, p. 174 
Employee*s action against third person, effect, 
§ 983, pp. 462,463 

Exdusiveness of remedy, § 918, p. 365 
Exertion, § 182, p. 616 

Expert testimony, condusiveness, § 860, p. 262, 
n. 59 

Facts, determining merit of, § 627, p. 895, n. 30 
Findings, condusiveness, § 637 
Heart attack, 

Common-sense viewpoint, § 184, p. 628 
Exertion, § 184, p. 621, n. 26 
Impainnent of eaming capadty, { 295, p. 1030, 
n. 8 

Injury, defined, § 154, p. 527, n. 10 
Internal injuries, § 183, p. 618 
Jurisdiction of cases, $ 425, p. 270 
Idmitations, application to adjust or terminate 
compensation, § 856, p. 240, n. 58 
Longshoreman, defined, § 30 
lioss of use of leg, point of amputation, § 314^ p. 
1127, n. 55 
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Federal longshoremen*s and harbor workers* compen- 
sation act—Continued 

Maximum compensation, § 296, p. 1044, n. 33 
Medical expenses, subrogation, § 281, n. 74 
Occupational diseases, 

CoRt, § 109, p. 601, n. 79 
Extension, § 169, p. 567, n. 13 
Payment from special fund, § 837, p. 149, n. 19 
Waiver, effect, § 391, p. 161, n. 22 
Payment of compensation, employer’s failurc, 

§ 933, n. 40 

Permanent total disability, § 300, n. 15 
Pbysician’s malpractlco, § 1043, p. 625, n. 73 
Preference to claim, § 839, n. 98 
Private Insurance, .§ 372, p. 84, n. 89 
Purpose, § 5, p. 47 

Beview by court, § 763(10), pp. 1247-1262 
Scope of review, § 751, p. 1128, n. 01 
Right to compensation, test, § 290, p. 1042, n. 21 
Schodule injuries, presumptious, § 306, p. 1100, 
n. 45 

Scope, § 10 

Setting aside award, jurisdictional fact, § 768, 

p. 1280 

Settlement of cLaim against tbird-party tort- 
feasor, § 1040, p. 010, n. 43 
State employees, § 110, p. 407 
State laws, refinements, § 20, p. 172 
Sun, exposure to, § 187, p. 646 
Tbird-party actions, 

Charges against fund recovered, § 1042, p. 023 
Costs, § 1041, p. 622, n. 46 
Postponement of payment, § 1042, p, 623 
Tbird-person tort-feasors, 

Acceptance, compensation, § 1016, n. 57 
ImpleadiBg eniployer, § 1021, p. 572, n. 38 
Liraltatlon of actloiw, § 1014, p. 550, n. 85 
Measure of damages, § 1038, p. 003, n, 8-1 
Itelmbursement of employer, § 1041, p. 615, 
n. 79 

Tolling llmitations, application to review by filing 
of claim, § 856, p. 240, n. 13 
Total disability, ^ 299, p. 1055, n, 21 
Trlal de novo, § 765, p. 1200 
Federal rules of procedure, state laws, federal courts, 
§ 26, p. 170 

Federal safety appllaiu» act, 

Electlon, vlolations, § 918, p. 358, n. 17 
Rallroad*s non-compUance, evldence, § 578, p. 824 
Federal tort clalms act, 

Actions against United States, § 918, p. 308 
Bar of suit under, § 018, p. 307 
Malpractice at hospltal, right to recover, § 1043, 
p. 027 

Tbird-person tort-feasor, statute of llmitations, 
S1014, p. 554, n. 17 

Federal work relief projoet, omployor test, § 47, p. 250, 
m 02 

Peeble mlnded pei*Kons. Mentally deficient and men- 
tally ill persons, generally, post 
Peed, grinding dalry employoe, § 33, p. 198, n. 72 
Feed mllls, hazardous buslness, § 30, p. 212 
Fees an<l commissions, 

Appeal and review, 

Certlficatlon, reeord, § 742 
Romand to fix, experts, § 813, p. 110, u. 78 
Attorney*s fees, generally, ante 


Fees and commissions—Continued 

Oonstitntionality of statutes, § 19, p. 81 
Employers, police power, § 19, p. 72 
Expert witnesses, 

Medical, § 269, p. 922 
Taxing as costs, § 823, pp. 134,135 
Hospital Service, 

Appeals, § 287, p. 969 
Employee’s selection, § 273, p. 933 
Re^ations, § 279 

Medical Services, evidence, § 284, p. 959 
Payment of, independent contractor test, § 101, 
p. 247 

Pbysicians and snrgeons, 

Award, § 285, p. 964 

(k)mmissioner’s jurisdiction, § 279, p. 945 
Exi)ert witness, § 823, p. 135 
Modification, § 649. p. 964, u. 66 
Notice, § 282, p. 955 
Pleading, | 283 
Regulations, § 275, p. 935 
Salary in form of, employee test, § 102 
Witnesses, post 
Feet, 

Amputation, question of fact, refusal, § 610, p. 869, 
n. 4 

Subsequent amputation of log, § 308, p. 1117 
Blistera, § 101 

Defined, schedule injuries, § 306, p. 1105, n. 39 
Disfigurement, § 199 

Extent of disability, evidence, § 570, p. 798 
Infection, pinching shoe, § 168, p. 552, n. 66 
Injury, evidence, § 554, p. 662; § 555(7); § 555(11), 
p. 702 
i:x>ss, § 312 

Both, total disability, $ 313 
Partial loss of n.se, computation of com¬ 
pensation, § 314, p. 1130 
Review of award for mistakc, § 854, 
p. 230, n. 68 
Schedule injuries, § 311 
Weigbt and siifliciency of evidence, § 571, 
p. 801, n. 77; p. 803 

Modification of award, evidence, § SCO, p. 272 
Schedule injuries, multiple injuries, § 308, p. 1113 
Toes, generally, past 
Felling treo.s, § 36, p. 211 

Traveling salesman assisting, § 224, n. 70 
Fellow employees. Oo-employoes, generally, ante 
Fellow-servants. Co-employoes, generally, ante 
Folonios, intoxication, § 203 
Fclons, coverage, § 80 
Females. Women, g<uicrally, post 
Femoral hernia, § 185, p. 030 
Ferry employees, § 86, p. 309, n. 88 
Fortillzer, 

Hauling of, road construction, § 36, p. 208 
Manufacture, § 86, p. 211 

Fibrosis of lungs, workiiig conditions, § 168, p. 558, 
n. 48 

Fiduclary relationslilp, pledge of securities by self- 
insurer, § 355 

Fights. Assaults, generally, ante 
Fillal rclationship, coverage, § 7$ 

Filing, 

i Award, ante 
Claims, ante 
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(Blling—Oontlnued 

Compensatlon agreements, § 405 
Lien against recovery from third-party tort- 
feasor, § 1041, p. 619 
Pleadings, trial de novo, § 767, p. 1269 
Proceedings for further review, post 
Report of accident, § 916, p. 360 

Review by eourt, § 763(9), p. 1225, n. 98 
flB*illing stations, § 29, p. 186, n. 40 

See, also, Service Stations, generally, post 
Attendants, 

Employee assisting, § 224, n. 76 
Bmployee’s benefit, acts for, § 222, p. 744, 
n. 6; § 222, p. 745 

Lumber company bookkeeper, | 29, p. 187, 
n. 49 

Worksbop, § 36, p. 220 
(loverage, § 36 

Lease, scbeme to evade liability, § 110, p. 388, n. 63 
Ol)erator, employee status, § 106 
Refinery business, § 29, p. 186, n. 40 
Tinal award, deflned, appeals, § 684, p. 1040 
31nal determinations. 

Certiorari, § 685 

Proceedings for furtber review, § 795, p. 48 
Final payment, acceptance terminating jurisdiction to 
modify or review award, § 852, p. 199 
rFinal receipts, 

Agreement or settlement, efPect as to review, 
§ 899 

Bvidence of circmnstances under which given, 
proceeding to modify award, § 860, p. 262 
Presumptions, review of agreement or settlement, 
§ 907, p. 331 

Review of agreement or settlement, 

Setting aside final receipt as condition pre- 
cedent, § 905 

Shifting burden of proof, § 907, p. 329, n. 79 
Setting aside, burden of proof, § 907, p, 329 
Pinality, 

Appeals, § 684, p, 1039 

Approved compensation agreement, § 407, p. 214 
Awards, ante 

Decisions and orders. Awards, ante 
Election of remedies, § 987, p. 486 
Findings, post 

Financial advantage, lump sum payments, discretion 
of department, § 343, n. 83 
Financial conditions, 

Lump sum payments, evidence, § 348 
Lump sum settlement, § 337, n. 88 
Trial de novo, evidence, § 768, p, 1291 
Financial effect, construction of statutes, J 20, p. 93 
Financial loss, 

Amount of compensation, § 289 
Deatb benefits, partial dependency, § 323, p. 1164 
Dependency test, § 134^ p. 452 
Financial responsibility, 

Employee, enjoining payment, irreparable dam- 
age, § 654, p. 979 

Employers, loaned employees, § 47, p. 243 
Suboontractors, § 107, p. 366 
.Finding employment, 

Impairment of eamlng capacity, § 295, p. 1027 
Incapacity, causal connection, § 297, n. 51 
Partial disability, § 302, pp. 1079, 1086 
Percentage allowances, § 303, p. 1092 


Finding employment—Oontinued 
Total incapacity, § 299, p. 1054 
Findings, §§ 627-637, pp. 892-944 
Actions, §§ 581, 962 
Adjudication, § 628 

Adjustment or termination of compensation, § 867, 

pp. 280-282 

Agreement or settlement, review, § 908, p. 340 
Appeal and review, ante 
Appellate courts, ante 
Arbitrariness, 

Oonclusiveness, § 763(3), p. 1180 
Conflicting evidence, § 763(6), p. 1210 
Longsboremen*s and harbor workers’ com¬ 
pensation act, § 763(10), p. 1247 
Award, § 285, p. 961; § 627, p. 895; § 629, p. 901; 
§ 636, p. 936 
Aflarmance, § 783 
CJonformity, § 648, pp. 958-961 
Oontents, § 644, p. 953 
Modification, § 867, p. 281 
Boards and commissions, § 487 
Admissibility, § 540 
Oonclusiveness, § 763(3) 

Bvidence, § 540 

Interlocutory findings, powers, § 425, p. 280 
Jurisdiction, review, §§ 676, 687 
Own motion, modification, etc., § 635 
Powers, § 384, p. 146; 5 487 

Bnforcement, § 384, p. 148; § 386 
Questions of fact, review, § 287, p. 967 
Review, § 763(2) 

Superseding earlier findings, § 779, 
p. 1338 

Stipulation of parties, § 420, p. 262 
Burden of proof, ante 
Certiorari, § 685 

Chancellor, courts overlooking, liberal construc¬ 
tion of statutes, § 20, p. 125, n. 51 
Character of, § 628 

Compensation agreements, action to set aside, 
§ 412, pp. 236, 237 

Conclusions of law and facts, generally, ante 
Oonclusiveness, ante 
Conflicting evidence, ante 
Conflicting flndings, generally, ante 
CJonformity to evidence, § 632 
Consideration in subsequent proceeding to modi¬ 
fy award, § 860, p. 262, n. 54 
Construction, etc., § 636, pp. 935-942 
Contracts, ante 
Corrections, ante 
Oourse of employment, ante 
Courts, ante 

Death benefits, date of injury, § 326 
Denial of compensation, construction, § 638, p. 946 
Dependents and dependency, ante 
Disfigurement, ante 

Dismissal of appeal, vacating, § 749, p. 1122 

Earning capacity, ante 

Brrors, § 629, p. 900 

Evidence, ante 

Exertion and strain, ante 

Facts and circumstances, generally, ante 

Failure to find, effect, § 636 

Finality, § 637 

Appellate courts, § 763(1), p. 1172 
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Findlngs—Oontinued 
Flnality—Continued 

LongshoreDaen*s and harbor workers* com- 
pensation act, § 763(10), p. 1248 
Reviewing board, § 761, p. 1163 
Fraud, post 
General findings, § 634 
Harmless error, § 769, p. 1157 
Hernia, post 

Impairment of earning capacity, post 
Implied findings, generally, post 
Inconsistent findings, § 634 
Independent contractors, post 
Industrial board, actlons for wrongful death, ad- 
missibility, § 977 
Inferences, post 
Injunctions, § 654, p. 977 
Insurance and insurers, post 
Intoxication, post 
Issues, conformity to, § 633 > 

Judge, post 

Judgments and decrecs, post 
Jurisdiction, post 
Jiiry, post 

Liberal constructlon, prococding to modify award, 
8 867, p. 280, n. 6 
Limitations, post 

Lump sum payments, § 349 ^ 

Aippcals, § 352 
Evidence, § 348 
Walver of rights, § 350 
Medical board, § 625 

Medical expensos, finality, § 656, p. 988 
Meetliig evidence, § 092 
Mistakes, post 
Modificatioii, etc., § 635 

Necesslty for award against special fund, § 837, 
p. 154, n. 26 
Notice of injury, post 
Occupational diseases, post 
Partial disability, date of disablement, § 303, 

p. 1001 

Permanent total disability, post 

Physl<»ally Impaired or hundicapped persons, post 

Pleadlng, post 

Pre-existlng infirmities and diseases, post 

Prejudiclal error, 8 759, p. 1159 

Prepondcranco of fact, 5 547(2), p. 684 

Presumptions, post 

Probabilitles, § f547(3), p. 588 

Qucstlons of law and fact, post 

licwrdH and recordlng, post 

Rccovery from injury, § 296, p. 1045, n. 42 

Referco’s awards and decisions, post 

Behearings, 

Adopting prior findings, § 607 
Application, notice, 8 063, p. 1010 
Evidence, § 661, p. 1002 
Incorrect order, § 062, p. 1000 
Ketnand, 

Board’B limitations, 8 790, p. 37 
Correction, S 788, p. 26 
Separation from coneluslons, 8 630, p. 912 
Sutliciency of evidence, 8 790, p. 40 
Reopeuing case, 

Confllct of evidence, i 652, p. 975 
Qrounds, { 651, p. 969 


Findings—Oontinued 
Setting aside, post 
Setting aside award, post 
Special findings, 8 624; § 627, p. 893, n. 15 

Request for, preserving questions for review, 
§ 710 

Status of employees, post 
Stipulations, post 
Subsidiary, 

Appellate court, questions of law, § 763(1), 
p. 1168, n. 71 
Inconsistency, 8 634 
Reviewing board, § 761, p. 1163 
Substantial foundation, 

Conclusiveness, § 763(3), p. 1181 
Review by courts, evidence, § 763(4), p. 1201 
Sufliciency, | 631, pp. 913-929 
Supporting judgment, § 779, pp. 1331-1339 
Surgical operation, submission to, § 319, p. 1144, 
n. 96 

Surplusage, post 
Temporary disability, post 
Temporary total disability, post 
Third-person tort-feasors, 8 1033 

Aetion for death against employer, effect, 
8 974 

Admissibility of evidence, § 1029 
Prima facie proof, 8 1030, p. 591 
Time, 

Correction, § 635 
Disability, § 620, p. 902, n. 11 
Filing, § 627, p. 896 

Occupational disease exposure, § 631, p. 927 
Total disability, post 
Ultimate facts, generally, post 
Uncontroverted facts, § 627, p. 896; § 779, p. 1333 
Conclusiveness, § 763(7), p. 1215 
Correction, § 763(7), p. 1215 
Unreasonable findings. 

Appellate courts, inquiry into facts, § 763(1), 
p. 1174 

Conclusiveness, § 763(3), p. 1180 
Review by court, longshorGinen’s and liarbor 
workers’ compensation act, § 763(10), 
p. 3247 

Weight and sufliciency of evidence, generally, post 
Fines and penalties, §8 913, 914, pp. 346-349 
Aetion by employer, etc., 8 1012 
Appoal and review, ante 

Burden of proof, disqualification of employee, 
§ 768, p. 1284, n. 33 
Olassification of acts, § 2 
CJommutation of payments, 8 339 
Constitutionality of statutos, § 19, pp. 81, 85 
Ooverage, 8 20, p. 118, n. 67 
Disability compensation, departure from state,- 
§ 206, p. 1041 
Distinguished, 8 8 

Effect of provislon as to, 8 018. P. 357, n. 14 
Employ€e’s right to recover, § 837, p. 148, n. 16 
Employer’s orders, etc., violatlons, § 261, p, 904 
Enforcement of compensation award, 8 848, 

pp. 182-186 

Enjoining payment, employee’s financial responsi- 
billty, § 654, p. 979 

Bxtraterritorlal oi)eration of laws, tort-feasor*s. 
setUement, 8 22, p. 150, n. 17 
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Tlnes and penaltles—Gontlnued 
Frivolons defense, § 848, p. 183 
Hearing, § 913, p. 348 
Insurlng, f ailure, § 335 
Intoxication, § 263 
Ltimp sum payments, § 339 

Maturlng periodical payments on default or in- 
solvency, § 842, p. 169 

Medical and hospital expenses, extension of time, 
§ 280 

Misconduct, employer, 

Additional award, § 332, p. 1198 
Minor’s employment, § 334, p. 1209 
Safety devices, § 333, p. 1203 
Question of fact, safety devices, § 617 
Heopening case, additional compensation, § 652, 
p. 973, n. 93 

Safety appliances, failure to use, § 262 
Safety rule violation, § 763(9), p. 1246 
Venue of aetion to enforce, § 913, p. 348 
Blngers, 

Amputation, 

Loss of use of hand, § 314, p. 1128 
Modification of award because of eamings, 
§ 854, p. 227, n. 32 

Total disability, evidence, § 572, p. 806, n. 96; 
§ 860, p. 272, n. 8 

Ankylosis, additional compensation, § 854, p. 216, 
n. 51 

Deductions from cconpensation, § 330, p. 1182, 
il65 

Evidence, § 564, p. 662; § 556(7) 

Bxtent of disability, 

Explicit evidence, § 570, p. 798, n. 55 
Weight and sufficiency of evidence, § 670, 
p. 799 

Intent of legislatore, § 306, p. 1105, n. 39 

liOSS, 

Part of, § 312 
Schedule injuries, § 311 
Loss of other band, § 313 
Loss of use, 

Evidence, § 571, pp. 801, 803 
Paxtial loss, computation of compensation, 
§ 314, p-1130 

Modification of award, evidence, | 860, p. 472 
Previous loss afPecting liability of special fund, 
§ 837, p. 160, n. 60, 61 
Questlons of fact, § 616, n. 99 
Befusal to submit to operation, termination of 
compensation, § 854, p. 228, n. 36 
Schedule injuries, 

Multiple injuries, § 308, p. 1113 
Other cases, § 307, p. 1109, n. 66 
Successive injuries, § 308, p. 1116 
Thumbs, generally, post 
Types of compensation, § 289 
Weight and snfficiency of evidence, § 671, p. 803 

Eiie, § 267(3), p. 892 

Burns from, f 187, p. 646 
' Oaxisal connection, evidence, § 556, p. 754 
Bmployee*s quarters, choice of employee, § 230, 
p. 782, n. 26 

Bxtinguishing, course of business, § 70, p. 293, 
n. 22 

Hotd, district manager, $ 231, p. 802, n. 69 


Fire—Oontinued 

Hotdl cook, waming guests, 5 257(3), p. 892, n. 78 
Protection from cold, § 220, p. 726 
Solvent, mistake, § 257(3), p. 894, n. 76 
Pire companies, volunteer firemen, coverage, S 117, 
p. 416 

Pire department, officers, coverage, § 117, p. 415 
Pire district, employees, private Insurance, coverage, 

§ 372, p. 93, n. 40 

Pire watcher, wage computation, dual employment, 
§ 294, p. 1023, n. 38 

Pirefighting bystander, personal injury aetion, § 917, 
p. 354, n. 5 

Pirehouse, construction, volunteer firemen, exdusions, 
§ 117, p. 418 
Piremen, 

Cardiae dilatation, § 257(3), p. 894, n. 76 
Computation of compensation, wage basis, § 292, 
p. 981 

Coverage, § 117, p. 415 
Bmployers, liability, § 56, p. 259, n. 13 
Heart trouble, presumptlons, § 19, p. 80, n. 86 
Municlpal charter benefits, § 918, p. 369 
Pensions, deductions, § 330, p. 1189, n. 33 
Scope of act, streetear passenger, § 923, n. 18 
Volunteer firemen, generally, post 
Wage computation, temporary employment, § 294, 
p. 1024, n. 45 

Pirewood, gathering, working hours, injury before, 
§ 230, p. 780 

Pirewood cutting, farm, § 33, p. 197 
Pireworks, 

Coemployee throwing, § 225, p. 754, n. 86 
Course of employment, f 222, p. 744, n. 7 
Pirm, 

Employer, § 50 
Receivers, § 55 
Pirst-aid, 

Records, evidence, admlssibllity, § 537, p. 560 
Representatives, notice, employer chargeable 
with, § 451, p. 338 
Treatment, 

Limitations, tolling, § 440 
Notice, 1282, p. 054, n. 9 
Pirst mate, crew member, § 86, p. 309, n. 91 
Pirst occurrence of disability, occupational diseases, 
successive employers, § 46, p. 239 
Pish pond, building, pleasnre resort, § 33, p. 196 
Fishermen, employees, § 87 
Pishing, noon hour, drowning, § 221, p. 737, n. 68 
Fishing boat, captain of, employee status, § 106 
Pistula, evidence, § 555(11), p. 702 
Pixed sum, payment of, indejpendent contractor test, 
§ 101, p. 345 

Plags and bunting, decoration of front of building, 
engineering work, j 36, p. 208 
Flat feet, occupational disease, evidence, § 555(18), 
p. 737 

Ploathouses, watchman, household domestic, $ 32, 
n, 87 

Ploating docks, employees, § 86 
Ploatman, § 86, p. 309, n. 88 
Ploods, § 251 

Causal connection, evidence, $ 556, p. 752 
Control dam, damage aetion, § 920, n. 5 
Ploor surfacers, independent contractors, § 106, p. 360 
Ploriculture and horticulture, ^emptlons, | 33, p. 198 
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Food, 

Canning or preparation, § 36, p. 207 
Dependency test, contributions to support, § 134, 
p. 456 

Eating, generally, ante 

Meals, generally, post • 

Poisoning, § 196 

Seeking, course of employment, § 220, p. 725 
Suppiles, returnlng from place of procuring, § 240, 
p. 855 

Foolhardy acts, course of employment, § 219 
Foolishness of omployee, common law, § 213, n. 99 
Poot. Feet, generally, ante 

Forbearance by employer, resumption of work, § 296, 
p. 1043 

Forbidden acts, violation of rules, § 245, p. 868 
Forbidden manner, employce working in, arising out 
of employment, § 213 

Forbidden place, fresh air, employee seeking, § 220, 
p. 728, n. 2 
Force, 

Accident, §§ 153, 158 
Back injuries, § 183, p. 619 
Heart attack, longshoremen and harbor workers, 
§ 184, p. 628 
Hernia, ^ 185, p. 631 
Skin, lesion of. § 167, p. 540 
Force of verdict, § 779, p. 1337 
Foroed eonstruction of statutos, § 20, p. 111 

Employmonts included, prcsnmptlon, § 27, p. 176 
Foroarms. Ann, ante 

Forehead, disflgurement award, § 200, p. 077, n. 57 
Foreign commerce, 

Constitutionality of statTitcs, § 19, p. 86 
Injuries in, § 26, p. 170 

Foreign contract of employment, performance witbiu 
state of injuryi § 24, p. 103 
Foreign corporatloiis, 

Assenting cmployers, § 37 
Contract and injiiry outsido state, law of forum, 
§ 25 

Contract of employment, thinl-person tort-fcasors, 
evidence, 5 1030, p. 502 
Self-insuranccs § 354, p. 30, § 36 
Foreign country, 

Deatb boneflts, 

Child llving in, 514K3), p, 493 
Chlldren bom in, § 143(1), n, 80 
Employment contract, § 24, p. (»6 
Employment in, cxeurslons, § 244, n. 36 
Locatlon acqnired from, employoos on defense 
bases, § 116, p. 407 

Heturning to, grounds for lump sum payments, 
§ 343 

Treaty provislons, J 18 
Wife resident of, evidence, § 578, p. 824 
Foreign law, 

Appllcabillty of, § 24, p. 164 
0«t-of-state contracta, 

Enforcement, { 24, p. 166 
Exclusiveness of rexaedy, } 24, p. 165 
Public pollcy, § 22, p. 151, n. 20 
Recognition and onforoement of, § 22, p. 140 
Contract and injury outside state, S 25 

xoi C.J.S.—S7 


Foreign States, 

Accid^ots in, 

Appeals and review, § 669, p. 1018; § 677 
p. 1029; § 763(»), p. 1228, n. 18 
Constitutionality of statutes, § 19, pp. 75, 84 
Employment contract, § 23, p. 161 
Physician’s daims, § 2f79, n. 12 
Retroactive operation of statutes, § 21, p. 134, 
n. 14 

Settkig aside award, § 679 
Venue, § 682 
Aetion, pleadings, | 949 
Affidavits, § 679 

Deductions from award, § 330, p. 1192 
Delay in filing claim, evidence, § 677, p. 823, n. 70 
Depositions, § 580 

Bfifect of act on proceedings in, § 917, p. 362, n. 88 
Employers, 

Defense of contributory negligence, § 940, 
p. 403 

Working temporarily in, private Insurance, 
§ 372, p. 84, n. 89 

Equity, judgment against third persons, § 1012 
Bxtraterritorlal operation of statutes, § 22, p. 144 
Hearings, evidence, § 584 
Insurance, evidence, § 576, n. 25 
Later award, credit, § 655, p. 984 
Main employment in, place of contract and of in¬ 
jury outside jurisdlction, § 26, p. 167 
Occupational diseases, successive employers, § 46, 
p. 240 

Pasunents on awards in, crediting, § 330, p. 1183 
Physicians, retention of, § 269, p. 923 
Setting aside award, pleadings, § 767, p. 1273 
Third-person tort-feasors, 

Bar of action, % 1014, p. 556, n. 20 
Necessary parties, § 1019, p. 565, n. 85 
Foreman, 

Abscnce of, injury before working hours, § 230; 
§ 780, n. 97 

Action against tbird person, liability, § 985, p. 481 
Assault on, discharge of employee, § 226, p. 764 
Authority, question of fact, $ 611, p. 874, n. 50 
Bar of action, assault, § 026, p. 382 
Dry dock eonstruction, § 86, p. 307, n. 73 
Employee status, § 100 

Employer chargeable wlth knowledge of, § 451, 
p. 333 

Favorlng employee, total disability, § 290, p. 1061, 
n. 54 

Misconduct, $ 332, p. 1200 
Notice of Injury to, § 447 

Weight and sufficiency of evidence, § 576, 
p. 813 

Question of fact, § 606, p. 858, n. 93 
Road building, procuring labor, $ 30, p. 204 
Sending employee to doctor, evidence, § 578, p. 826 
Truck load, safety requirements, $ 333, p. 1206, 
n. 94 
Foreseeability, 

Arising out of employment, § 211 
Co-employees’ aasaults, 1226, p. 759 
Horseplay, ete, § 225, p. 755, n. 89 
Foresight, § 154, p. 628 
Accident, § 165 

Occupational diseases, fending against, | 169, 
p, 568 
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lt«eslght---Coiitlntied 

Traumatic disease, § 164 

Forest fire spotter, wage computation, seasonal em- 
ployment, § 294, p. 1017, n. 89 
Foiest ranger, (dalmant employed by, 5 116, p. 400, n. 8 
Forests, Trees, generaUy, post 
Forfeltures, 

CJhildren and minora, cessatlon of dependency, 
§ 147 

Compensation, 

Beath benedts, dependents, § 321, p. 1160 
Medical treatment refusal, § 319, p. 1150 
Necessity of hearing, § 857, n. 36 
Death benefits, 

Desertion, § 140(3), p. 480 
Wife, § 140(1) 

Leaving with another man, | 140(3), 
p. 475 

Dependency, chlldren, § 141(1) 

Dlsability, asbestosis, etc., § 296, p. 1038 
Injurlons practlces by employee, § 206 
Medical Service contracts, § 266 
Misconduct, 

Employee, § 258 
Employera, § 333, p. 1202 
State funds, § 365 

Surglcal operation, refusal evidence, § 284, p. 961 
Widows, remarriage, § 148 

Forgery, payment agreement, evidence, § 578, p. 827 
Form and contents, 

Answer, § 498 

Appeal and review, §§ 669-675, pp. 1017-1026; 

§ 684. p. 1039 
Briefs, § 748 
Filing, § 721 
Judgment, § 789, p. 35 
Petition, etc., § 730, p. 1092 
Preservation of questions, f 705 
Proceeding, § 763(1), p. 1174 
Eemedy, § 793 

Taking and prosecutlng, § 799, p. 61 
Transcript, § 741, p. 1107 
Awards, etc., § 644, pp. 952-956 
Trial de novo, § 766, p. 1265 
Certiorari, § 685 
Compensation agreements, § 404 
Directed verdict, § 777, p. 1323 
Employer*s election to come under act, posting 
notice, § 123, p. 431 
Ezpert testimony, § 555(5), p. 683 
Findings, | 630, p. 910 

Sufficiency, § 631, p. 921 
(Seneral verdict, § 779, p. 1337 
Interrogatories, objections, § 779, p. 1333 
Introduction of evidence, § 593 
Notice, 

Injuxy, § 448 
Iteview, § 729, p. 1088 
Pbysician’s report, treatment, § 282, p. 955 
Eehearing application, § 662, p. 1007 
Beport of accident, f 915, p. 350 
Third-person tort-feasors, instructions to Jury, 
§ 1031 

Tbird persons, actions against, § 1012 

Trial de novo, instructions to Jury, § 778, p. 1324 

Waiver, action for damages, bar, § 936, p. 396 


Form of allocatur, certiorari, assignments of error, 
§ 747, p. 1117, n. 5 

Formal order, proceedings for further review, § 796 
Formal pleadings, necessity, § 488 
Formal requisites, stipulations, § 420, p. 263 
Formal* terminology, independent contractor, test, 
§ 91, p. 319, n. 82 
Formality, 

Employment contract, § 65, p. 282 
Longshoremen’s compensation act, changing sub- 
stantlal rigbts of parties, § 20, p. 92, n. 34 
Formation of issues, § 504 
Former findings, modification, etc., § 635 
Formulas, 

Average eamings, computation, § 293, p. 991 
Compensation, review, § 763(9), p. 1244, n. 74 
Death benefits, § 321, p. 1156 
Impairment of eaming capacity, § 295, p. 1027 
Lump sum payments, § 344 
Permanent disability in addition to temporary 
disabiUty, § 305, p. 1101, n. 15 
Schedule injuries, other cases, § 307, p. 1109 
Wage computation, possible increase, § 294, p. 
1025 

Fort post exchanges, applicability of statutes, § 56, 
p. 259 

Fortuitous circumstances, dependency, time of deter- 
mination, § 138 

Fortuitous events, § 153; § 154, p. 628 
Accident, § 171 
Defined, injury, § 154, p. 532 
Diseases, § 167, pp. 548-552 
Electrical storms, § 195 
Exertion, § 182, pp. 615, 616 
Freezing, § 188 

Heart attack, exertion, § 184, p. 625 
Hernia, § 185, p. 630 
Internal injuries, § 183, p. 617 
Pain, § 200 
Poisoning, § 196 
Forum, 

Law of forum, generaUy, post 
Review and venue, § 682 

Foster chlldren, death benefits, § 141(3), p. 482, n. 99 
Foundation, findings, conclusiveness, § 763(3), p. 1189 
Foundation of right to and liability for compensation, 
f§ 6-15 

Foundry worker, heat exhaustion, § 235, n. 20 

Fox farming, § 33, p. 198 

Fractures, 

Commencement of payments, § 301, p. 1076, n. 44 
Instructions to jury, § 623, n. 12 
Probability, evidence, § 569, n. 90 
Vertebrae, 

Evidence, § 555(11), p. 702 
Surgery, § 306, p. 1105, n. 40 
Fragmentary testimony, conflicting evidence, conclu¬ 
siveness of finding, § 763(6), p. 1211 
Framing of issues, § 504 
Fraud, 

See, also, False representations, generaUy, 
ante 

Acceptance of compensation, bar of action for 
damages, § 936, p. 393, n. 73 
Adjudication, finality, § 656, p. 987 
Admissibility of evidence, 

Procuring award, § 768, p. 1291 
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Fraud—Continued i 

Admisslbility of evidence—Oontinued 

Review of agreement or settlement, § 907, 
p. 331 

Agreement or compromise, review of, § 898, p. 315 

Appeal and review, ante 

Awards, 

Oollateral attack, § 659 
Modification, § 649, p. 962 
Setting aside, § 654, p. 976 
Bar of action, application signature, § 936, p. 395 
Boards or commissions, review by courts, § 383, 
p. 142 

Contractors, escaping liability, § 110, p. 387 
Delay in filing claim, evidence, § 577, p. 821 
Disability compensation, departure from state, 

§ 296, p. 1041 

Electioii of remedies, avoidance for, § 990, p. 504 
Employee as partner, § 42, p. 230 
Employee’s election to come under act, § 125, p. 
434 

Employer, private insurer’s liability, eflPect, § 376, 

p. 121 

Equitable relief, grounds, $ 654, p. 980 
Evidence, § 547(1), p. 577 

Procceding to modify award, § 860, p. 268 
Excluslvenoss of act, § 917, p. 353, n. 89 
Exclusivencss of remedy, § 918, p. 363 
Excuse for delay in flling claim, evidence, § 577, 
p. 823 

Extension of limitatlons, evidence, § 907, p. 335 
Piling award, coiiduct of parties, § 647 
Eindings, 

Concoalment of facts, § 629, p. 901, n. 11 
Ooucluslvencss, § 637; § 763(3), p. 1177 
Inferences, 8 703(5), p, 1206 
Setting aside, time for coramencement of ac¬ 
tion, § 725 

independent contractors, test, § 91, p. 320 
Insurance, evidence, 8 575 
Insurer, conclusiveness of award, § 658, p. 996 
Investlgation, weigUt and sufliclcucy of evidence, 

8 578, p. 827 

Ijuinp sum settlements, § 338 
Minor omployoos, § 945 

Age reprosiMitatlons, 8 334, p. 1211 
Modilleatiou of award, 

Evidouco, 8 S<K), p. 263, n. 02 
Time, 8 VM, p. 90,1 
Notlce of appeal, time, 8 722, p. 1075 
Opening award, 

Grounds, 8 051, p. 970 
Petition, 8 p, 071, n. 00 
Opening judgnient, time of proceedlng, § 352, 
p. 072 

Plea<llngs, warning of extra bazards, § 949, n. 07 
Private Insurance, boards or commissions, juris* 
diction, 8 377, p. 125 
Proof, 8 767, p. 1275, n. 53 
Question of fact, employee’s testimony, § 611, 
p. 874 

Kecord on api)eal, § 744 

Becuvery of compensation payments, 8 835 

Beiiearing, etc., 

Grounds, 8 061, p. 1002; §665 
Newly dlscovered evidence, § 660, p. 1000 
Beinstatement of compensation agreement, 8 911 


Fraud—C!ontinued 
Remand, 

Directions, 8 788, p. 32 
Reopening case, 8 790, p. 41 
Reply, settlement, 8 951 
Setting aside award, 8 673 
Evidence, § 652, p. 974 
Tolling limitation, 8 437, p. 308 
Transcript on appeal, § 741, p. 1107 
Trial de novo, post 

Vacating award, grounds, 8 651, p. 969 
Weight and suflBciency of evidence, 8 567 
Fraudulent conveyances, subjecting assets to com¬ 
pensation claim, § 839 

Freedom of action, independent contractor, control, 

§ 92, p. 323, n. 9 

Preezing and frostbite, §§ 188, 254 

City Street department employee, § 167, p. 549,, 
n. 26 

Freigbt, distributlng to carriers, transfer and storage, 

§ 36, p. 215 
Preight elevators, 

Golng to and from work, § 239 
Hotel, inspector, § 29, p. 187, n. 50 
Minor’s employment, 8 334, p. 1210, n. 37 
Store building, 8 36, p. 210 
Use of, § 257(3). p. 894, n. 75 
Freigbt handler, coverage, § 36 
Freigbt solicitor, employee status, § 106 
Frencb workmen’s compensation act, § 5, p. 43, n. 86 
Frenzy, suicide, §§ 205, 264 
Frequency, casual employment, | 69, p. 289 
Frequency of risk, 

Arising out of employment, § 210, p. 695, n. 45 
Pccullar to employment, 8 210, p. 097 
Fresb air, employees seeking, 8 220, p. 728 
Friend, rescue of, § 257(2), n. 64 
Friendsbip of parties, employment contract, test, § 65, 

p. 281 

Frigbt, 

Death, cerebral hemorrhage, § 158, n. 89 
Fainting, § 257(1), n. 50 
Mental injury, 8 108, p. 654, n. 91 
Fringe beneftts, wage computation, § 294, p. 1012 
Frivolous, 

Appeal, dismissal, § 749, p. 1122 
Defense, penalty for, 8 ^8, p. 183 
l^etition for rehearing, determination, 8 875, p. 
292 

Frog felon, evidence, 8 555(11), p. 702 
Frolic of employee, § 222, p. 746 

Questions of law and fact, § 611, p. 872 
Frult and produce, 

Commlssion business, 8 36 
Orchards, exemptions, § 33, p. 198 
Storage, 8 36, p. 214 

Fuel wood, cuttxng, logging or lumberlng, § 36, p. 211 
Fulllllment of conditions, applicability of statutes, 
§ 20, p. 94 

FuU boards and commissions. Boards and Commls- 
sions, generally, ante 

PuU compensation court, trial de novo, waiver of 
retrial, § 765, p. 1258 

Full control, loaned employees, 8 47, p. 248 
Full faith and credit, 

Award, § 655, p. 985 
Gontracts, 8 24, p. 165 
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Fnn time, 

Average eamings, computation, § 293, ppw 990, 
993 

Oomputation of oompensatlon, 

Average weekly wage basis, § 293, p. 1005, 
n. 88 

Tips, § 294, p. 1011, n. 43 

Fumes, 

Absorptlon of, § 196 

Oausal connection, evldence, § 556, p. 763 

Gas, generally, post 

Inhalatlon, 

Oumulative efPect, § 171, n. 79 
Disease, § 167, p. 550 
Evldence, § 555(10), p. 698 
Poisoning by, occupational disease, § 169, p. 572, 
n. 45 

Welder, § 168, p. 558, n. 56 
Functional disability, 

Bxtent of, impairment of earning capacity, | 295, 
p. 1031 

Hearing loss, § 317 

Loss of use of member, § 314, p. 1130 

Natural causes, § 296, p. 1035 

Permanent partial disability, § 304, p. 1100 

Scbedule injuries, § 306, p. 1106; § 307, p. 1110 

Temporary partial disability compensation, § 304, 

p. 1101 

Total ineapacity, § 299, p. 1057 
Functions, 

Qovernmental functions, generally, post 
Imi)airment of, temporary total disability com¬ 
pensation, § 304, p. 1098 

Loss of, scbedule Injuries, §§ 315-317, pp. 1132- 
1141 

Fundamental errors, 

Apparent on record, § 797, p, 57 
Asslgnment of error, necessity, § 800 
Fundamental Issue, trlal de' novo, § 766, p. 1263, n. 23 
Fundamenta! purposes, construction of statutes, § 20, 
p. 89, n. 95 
Funds, 

Commuted award, § 841 
Disabled employees, 

Constitutional amendments, § 17 
OonstitutionaHty of statutes, § 19, p. 84 
Validity, § 19, p, 73 
Embezzlement, set off, § 330, p. 1189 
Family fund, generally, ante 
Flnanclng, coverage determlnatlon, § 27, p. 178 
Public employees, § 116, p. 403 
Beopened cases, lien for contributione against 
recovery from third party, j 1041, p. 619 
Special funds, generally, post 
State, post 

State Insurance fund, generally, post 
State or national funds, generally, post 
Funeral, attendance at, scope of employment, § 217, 
p. 719, n. 95; § 221, p. 272, n. 31 
Funeral benefit, retroactive operation of statutes, § 21, 
p, 139, n. 36 

Funeral expenses, §§ 266-288, pp. 913-971; | 276 
Actions, pleadings, § 283 
Amount allowable, § 277, pp. 940-943 
Appeals, § 287, p. 966, n. 36 

Objections for flrst time on, § 287, p. 968, 
n. 49 


Funeral expenses—Oontinued 
Award, § 285, p. 964 
Burden of proof, § 522 
Compensation, amount, § 289 
Conditions precedent, § 282 
Constitutionallty of statutes, § 19, p. 75 
Damages and interest as penalty, § 848, p. 183, 
n. 69 

Deatb benefits, contributions to dependents, § 323, 
p. 1169 

Deductions, § 331, p. 1196 
Dependents and dependency, ante 
Evidence, § 284, p. 957 
Inadvertence, review, § 287, p. 969 
Joinder of claims, § 278, p. 943 
Jurisdiction of claim, § 279 
Payment, claims, § 281 
Reimbursement, 

Bmployer from recovery against third party, 
§ 1041, pp. 620, 621 
Special fund, § 837, p. 153, n. 25 
Statute of limitations, § 280 

Funeral horne, painting and decorating, trade or busi- 
ness, § 35 

Furnace installation, volunteer, § 75, n. 85 
Fumishing assistants, independent contractors, test, 
§ 95, pp. 336-339 

Fumishing equipment, etc., employor-employee rela- 
tion, tests, § 64, p. 278 

Fumiture dealer, warehouse operation, § 36, p. 218 
Fumiture moving, motor driven vehicles, § 36, p. 217 
Fumiture store, 

Ourtain and drapery manufacture, factory, § 36, 
p. 209 

Repair of fumiture, § 29, p. 185, n. 38 
Repair shop, workshop classification, { 36, p. 221 
Furs, nandling and hrushing, 

Classification, § 36, p. 204 
Infection § 167, p. 550, n. 30 

Furtherance of employer*s business, test of liability, 
§ 47, p. 250 

Future awards, discharge of obligation to make com¬ 
pensation, crediting, § 330, p. 1180 
Future claims, medical and hospital expenses, award, 
§ 285, p. 965 

Future conditions, conclusiveness of award or judg- 
ment, § 853, p. 207, n. 85 
Future disability, 

Duration, questions of fact, § 616, n. 2 
Liability, § 296, p. 1038 
Substantial evidence, § 570, p, 782, n. 9 
Future employment, 

Denial of, partial disability, § 302, p. 1081 
Goveming law, § 23, p. 160, ii. 00 
Future impairment, earning cupacity, review by court, 
evidence, § 763(9), p. 1244, n. 74 
Future installments, lump sum paymonts, § 344 
Future medical and hospital Services, 

Appeals, S 287, p. 970 
Award for, § 319, p. 1152 

Future promotion, denial of, partial disability, § 302, 

p. 1081 

Gain or profit. Proflts, generally, post 

Gall bladder trouble, aggravation of disease, § 175 

Gambling, discharge of employee, $ 320, n. 81 
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Game warden, 

Accidental shooting by fellow game warden, 
§ 228, p. 773, n. 38 
Patrolling ranch, § 33, p. 196 
Ganglion of wrist, eyidenee, § 555(11), p. 701 
Gangrene, § 168, p. 556 

City Street department employee, § 167, p. 649, 
n. 26 

Diabetic tendency to, aggravation, § 175, p. 601, 
n. 28 

Evidence, § 556(11), p. 702 
Traumatic injury, § 168, p. 552, n. 67 
Gangways, sbips, Longshoremen's Act, § 26, p. 174, 
n. 47 
Garages, 

Employee, 

Driving customer^s automoblle, manual labor, 
§ 28, p. 183 

Motor boat testing, drowning, § 257(3), p. 895, 
n. 78 

Motor vehicle repair, workshop, § 36, p. 220 
Status, § 106 

Pali while proceeding to, sales manager, § 232, 
p. 815, n. 30 

Motor yehicle repair, machine shop, § 36, p. 211 
Thlrd persons, assaults by, § 227, p. 768, n. 96 
Workshop elassification, § 36, p. 221 
Garbage coUection, 

City employees, exclusions, § 116, p. 404, n. 49 
Course of trade or business, § 70, p. 293 
Disposal piant, fertilizer manufacture, § 36, p. 211 
Hauling, pig feeding, exemptions, § 33, p. 196 
Gardener, domestic seryice, § 32, n. 91 
Private Insurance, § 372, p. 92, n. 39 
Garments. Olothing, generally, ante 
Garnishment, 

Claim for compcnsation, prohibition, § 388 
Exemption from, police power, § 19, p. 72 

Gas, 

Company helper, longshore work, § 36, p. 211 

Evidence, § 655(10), p. 698 

Inbalation, 

Oausal connection, weight and suflficiency of 
evidence, S 556, p. 762 
Diseases, §§ 164,167,106 

Misconduct precluding compcnsation, § 258, p. SOS 
Gas Wells. 011 and gas wclls, generally, post 
Gasoline, 

Allowance by employer for, § 235, p, 843, n. 89 
Employment in proximity to, elassification, § 36, 
p. 209 

Horseplay, flre, § 225, p. 756, n. 00 
Match hcld near, course of employment, § 219, 
n, 18 

Rationing, mutual benefit duties, § 221, p. 731, 
n. 22 

Sale and delivery, § 36, p. 208 
Spray, evidence, inhalatlon, § 555(10), p. 698 
Gasoline stations. Pilling stations, generally, ante 
Gastroenteritis, § 168, p. 556 
General denial by employer, 1954 
Settlng aside award, § 767, p. 1274 
Waiver, § 767, p. 1277 

General employee, exclusiveness of remedy, § 918, 
p. 361, n. 22 

Creneral employers, employers within act, evidence, 
§ 549, p. 629 


General manager, 

House construction for, ranch company, § 88, 
p. 196 

Partnership, employer, § 50 
General practitioner, 

Hypothetical questions, beart attack, § 555(5), 
p. 677, n. 94 

Medical testlmony, § 547(10), p. 617 
General superintendent, defined, misconduct, § 332, 

p. 1200 

General wage increase, 

Impairment of eamlng capacity, § 295, p. 1030, 
n. 7 

Partial disability, amount of compensation, f 302, 
p. 1085, n. 86 
General welfare, 

Constitutionality of statutes, § 17; § 19, p. 72 
Shifting burden of economic loss, § 5, p. 40 
Genito-urinary organ injury, evidence, § 665(11), p. 702 
Germ disease, 

Evidence, § 565(9), p. 694 
Susceptibility to, § 173, n. 6 
Germany, bistory, § 5, p. 48, n. 36 
Gifts, 

Assistance, independent contractor test, § 94, 
p. 336 

Computation of compensation, § 294, p. 1009 
Death benefits, 

Brothers and slsters, § 143 
Oontrlbutions to support, § 140(3), p. 478, 
n. 45 

Dependency, § 142, p. 501 
Defined, computation of compensation, § 294, 
p. 1011, n. 50 
Dependency, 

Evidence, § 552, p. 646 

Test, cemtributions to support, § 134, p. 457 
Discharge of obligation to make compensation, 
crediting payments, § 330, p. 1180 
Distinguished, § 8 

Eaming capacity, modification of award, § 854, 
p. 226, n. 26 
Exclusion, § 67 

Medical aid, negligence, actions, § 918, p. 371 
Medical expenses, unlon, § 282, p. 951 
Parent receiving, dependency, § 142, p. 504 
Payments, waiver, efifect, § 392, p. 164 
Prohibition, constitutionality of statutes, { 19, 

p. 86 

Recovery of overpayments, § 835 
Services, state employees, $ 116, p. 403, n. 36 
State, constitutionality of statutes, § 19, p. 86 
Tbird-party tort-feasor’s liabllity to employer for 
wages paid as gratuity, § 1039, p. 607 
Wages, deductions, § 330, pp. 1184, 1185 

Employer, permanent disability, § 304, 

p. 1093, n. 51 

Ginner, private Insurance, coverage, § 372, p. 93, n. 40 
Ginseng raising, § 33, p. 198 

Oirders, unloadlng, private Insurance, coverage, § 372, 
p. 93, n. 40 

Glanders, § 168, p. 556 
Glass, 

Manufacture, § 36, p. 211 
Overseer of delivery of, employee status, $ 106 
Glasses. Eyes, ante 
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Glazier, course of employment, assistlng veterinarian, 

§ 217, p. 719, n. 93 

Qloves, , , „ «HA « io 

Failure to wear, voluntary rlsks, § 219, n. 1<5 

Misconduct of employee, § 258, p. 898, n. 10 
God. Acts of God, generaUy, ante 
Goggles, einployer’s niles, yiolatlons, § 261, p. wo, 

Going to and from meals, § 231, p. 803; § 240, p. 857 
Causal connection, § 556, p. 748 
Going to and from work, 

Accidental shooting, strike, § 228, p. 773 
Assanlts, 8 227, p. 766, n. 83 
Causal connection, weight and sumdency oi en- 
dence, § 556, p. 748 
Oontract of employment, § 233 
Bntrances, etc., use of, § 239 
Injuries, § 231, p. 804; § 232, pp. 807-867 
Outside workers, § 231, p. 797 
Place of employment, § 216 
Premises of employer, § 24, pp. 819-834 
Questions of law and fact, § 611, p. 873 
Third persons, assaults by, § 227, p. 770, n. 12 
Transportation, 

Coemployee, etc., §§ 236, 237 
Employer, § 235, pp. 834-844 
Traveling salesmen, § 231, pp. 800, 801 
Use of ways, § 238, pp. 848-852 
Golf courses. Caddies, generally, ante 
Gonorrhea, 8 168, p. 556 

Aggrayation of disease, 1175 
Burden of proof, 8 521, p. 499 
Good cause, 

Briefs on appeal, flling time, 8 748 

Death benefits separation from sponse,-8 140(3), 


p. 476 

Delay in filing daim, weigbt and suflEiclency of 
evidence, 8 577, p. 819 

Notice of Injury, weigbt and sufflciency of evi¬ 
dence, 8 576, p. 814 
Plea of, filing daim, § 283, n. 27 
Good. faltb, 

Accepting otber employment, 8 320 
Advancement of compensation, deductions, 8 330, 
p.1184 

Appeal before wrong tribunal, excuse, 8 725 
Arising out of employment, conduct of employee, 
8 209, p. 691 

Attomeys of administrator, walver or estoppel, 
8 393, p. 168 

Conduct of parties, 8 65, p. 281 
Contractor, owner employing, 8 108, p. 378 
Course of employment, § 216, p. 714 
Employer*s direction, § 217, p. 718 
Death benefits, marriage status, 8 140(2), p. 468 
Delay afPecting, 8 856, p. 233, n. 7 
Employer, Insurance, securing, actions, 8 933 
FIndings, construction, § 636, p. 939, n. 93 
Housdtiold members, death benefits, aunts» 8 1^ 
Lump sum settl&ments, penalties, 8 339 
Marriage, evidence, 8 562, p. 650 
MInor’s employment, age misrepresentations, 
8 334, p. 1211 

Question of fact, belief in validity of marriage, 
8 608, p. 863, n. 35 
Heview by court, 8 763(9), p. 1225 
Qood will, third persons, acts for benefit oJ^ 8 224 


Goods, payments in, estoppel, 8 330, p. 11^ 

Gosslp, rules of evidence, hearsay, 8 547(12), n- ^ 
Goveming law, 88 22-26, pp. 143-175 

Government, , 

Control of employer’s business, third-party action 

against employer, 8 966 
Rdief agency, employment l>y» 

earning capadty, 8 295, p. 1030, n. 2 
Subsistence payments to veteran trainee, compute- 
tion of compensation, wage basis, 8 294, 
p. 1011 

Govemmental assistance, impairment of right to com¬ 
pensation, 8 330, p. 1192, n. 53 
Govenunental bodies, 

Bmployers, 8 56, p. 255 

Evidence, § 549, p. 626, n. 79 
Govemmental functions, 

Firemen, coverage, 8 117, p. 416 

Health department employees, exdusions, 8 117, 

p. 409 

State as employer, 8 56, p. 267, n. 79 
Workmen employed in, exdusions, 8 115, p. 45* 
Go vernor, 

Industrial commission vacancies, constitutional 
provisions, § 17 


Grade, 

Aionual average eamings, 8 57 
Defined, wage computation, 8 294, p. 1023, n. 42 
Grade Crossing, truck driver, failure to stop, 8 260, 
n. 70 

Grade of employment, wage computation, 

Casual employment, 8 294, p. 1020 
Change, 8 294, p. 10^ 

Graders, 

Independent contractors, 8106, p. 359 

Power machinery, 8 36, p. 208 

Terradng land, exemptions, 8 33, p. 194, n. 29 

Grandchildren, 

Death benefits, 88 144, 148; 8 321, p. 1168, n. 1 
Dependency, 8 552, p. 647 

Fact question, partial dependency, 8 608, p. 864, 
n. 63 

Grandniece, death benefits, partial dependent, 8 145 
Grandparents, 

Death benefits, 8 141(2), p. 489; §8 144, 148 
Dependency, evidence, § 562, p. 647 
Gratuities. Gifts, generally, ante 
Gravedigger, employee status, 8106 
Gravel pit, 

Licensee, employees of, 8 71 
Question of law, § 613, n. 82 
Greasing, course of employment, 8 216, p. 715, n. 60 
Great Britain, history, 8 6, p. 48 
Greenhouses and hothouses, employees, 8 33, p. 198 
Groceries, purchase of, sp^al errand for employer, 
8 221, p. 734, n. 36 
Grocery store, 

Cashier and bookkeeper, hazards of business, 8 28, 
p. 184 

Safety regulations, § 34 

Slaughter and packing houses, dassification, § 36, 
p.204 

Gross irregularity, setting aside award, grounds, 8 651, 
p. 969 

[ Gross negligence, 810, p. 58, n. 31 
I Arising out of employment, 8 213, n. 99 
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Gross negligence—CJontinued 

Burden of proof, actual loss or injury, § 977 
Ctommon law rlght of action, abrogation, § 918, 
p. 362 
Employer, 

Death, 

Burden of proof, actual loss or Injury, 
§ 977 

Contributory negligence as defense, $ 971 
Pleadlng actual loss or injury, § 976 
Third person, action against, § 968 
Exdusiveness of remedy, | 927 
Increase of compensation, § 332, p. 1198 
Option to claim compensation or maintain 
action for damages, § 969 
Scope of acts, § 926, p. 380 
Third person action against, § 970 

Negligence of fellow servant as defense, 
§973 

Motor vehicle operation, § 260 
Self-inflicted injury, § 264 
Willful noisconduet, § 258, p. 897 
Grounds. Appeal and leview, ante 
Guaranteed recovery, construction of statutes in fa¬ 
vor of employee, § 20, p. 120 

Guaranteed wage, death benefits, formula, S 321, 
p. 1157 
Guarantor, 

Judgment against, § 642 
Principal contractor, § 107, p. 367 
Guaranty contract, Insurance, § 353(2) 

Guard, 

Course of trade or business, contractors, § 70, 
p. 293, n. 22 

Defined, safety devices, § 262 
Failure to use, § 262, p. 906 
Machinery, 

Ohild labor law, knowledge of violation, § 930 
Misconduct, weight and sufficiency of evi- 
• denee, § 574, n, 9 
Prlsons, coverage, § 116, p. 406 
Guardian ad litem, 

Olalm for review, letters, § 730, p. 1092, n. 89 
Pees, allowance, § 823, p. 134 
Minor, party, § 429, p, 291 
Opening award, § (>50, p. 068 
Persons entitled to seek modiflcation of award, 
§858 

Review, minor, § 716 
Guardian and ward, 

Actions. Guardian ad litem, generally, ante 
Agreementa as to compensation, necessity, § 403 
Api)cal, excuse for delay, § 725 
Appearancc, bar of action, § 937 
Appointmcnt, rejection of act by minor, time, 
§931 

Awards, § 643 
Death benciits, § 146 
Children, § 141(1) 

Cre<liting payments, § 331, p. 1196 
DIsability benedts, employee’s death, § 149 
Blectlon of remedy, § 900, p. 500, n. 89 

EIcction to come under act, § 123, p. 431; 

§ 126 

Ezclusiveness of remedy, § 918, p. 362, n. 26 
Funeral expenses, statute of limitations, § 280 
Guardian ad litem, generally, ante 


Guardian and ward—Continued 

Hazardous employment, assent, § 112 
Incompetents, time for application for adjust- 
ment or termination of compensation, § 856, 
p. 245 

liump sum payments, parties, § 346 
Mentally incompetent employee, party, § 429, 
p. 290 

Modification of award, 

Persons entitled to apply for, § 858 
Statute of limitations, § 649, p. 966 
Notice, validity, § 19, p. 73 
Party, § 429, pp. 290, 291 
Payment of compensation to, § 829, p. 143 
Third-person tort-feasor, statute of limitations, 
§ 1014, p. 557 

Guess, 

Competent evidence, condusiveness, § 763(3), 
p. 1189 

Disability compensation, weight and sufiSciency of 
evidence, § 569 

Loss of use of member, weight and suflSciency of 
evidence, § 571, p. 801 

Self-inflicted injury, weight and sufficiency of ev¬ 
idence, § 564 

Supporting finding, § 547(4), p. 592 
Guest, 

Employee as, employer^s entertalnment, § 221, 
p. 740, n. 86 

Joumey by workman, § 221, p. 733, n. 36 
Gums, evidence, impairment, § 555(11), p. 703 
Gun powder, proximity to, § 36, p. 209 
Habits, employer and employee, admissibility in evi¬ 
dence, § 539 

Habitual occupation, course of business, § 70, p. 294 
Hand, 

Additional compensation for atrophy, § 854, p. 216, 
n. 51 

Artificial appliances, § 269, p. 923 
Atrophy, § 854, p. 216, n. 51 
Blisters, § 191 

Breaking down of tissue, § 182, p. 613, n. 36 
Deductions from compensation, § 330, p. 1182, 
n. 55 

Defined, § 312, p. 1126, n. 34 

Disability, weight and sufficiency of evidence, 

§ 570, p. 799 

Disfigurement, § 199; § 290, p. 976 
Evidence, § 554, p. 662 

lioss of use, § 55(11), p. 703 
Instructions to jury, loss of use, § 778, p. 1328, 
n. 1 

Loss, § 312 

Both, total disability, § 313 
Permanent total disability, § 299, p. 1068, 
p.96; §616,n.9 
Schedule injuries, § 311 
Use, 

Award, § 644, p. 954 

Disease, § 314, p. 1128 

Partial, computation of compensation, 

§ 314, p. 1130 

Weight and sufficiency of evidence, § 571, 
p. 801, n. 69; § 571, p. 803 
Modiflcation of award, sufficiency of evidence^ 

§ 860, p. 272 

Previously impaired condition, § 296, p. 1047, n. 60 
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Hand—Contlnued 

Safety device, i 202 
Several injuries, § 308, p. 1113 
Successive injuries, $ 308, p. 1116, n. 34 
Thumbs, generally, post 

Hand power sidewalk elevator, minor’s employment, 
i 334, p. 1210, n. 37 

Hand saw, high school manual training room, safety 
regulations, § 34 
Hand trucks, 

Operation, § 36, p. 213 
Kiding on, § 221, p. 731, n. 22 

Course of employment, § 225, p. 766, n. 97 
Handicapped persons. Pliysically impaired or handi- 
capped persons, generally, post 
Handyman, 

Employee, § 89, n. 14; § 106 
Individua! purposes, employers’ tools, § 222, p. 744, 
n. 9 

Manufacturing, § 29, p. 187, n. 48 
Harbor workers, § 86, pp. 305-310 

Determination of jurisdictional facts, § 425, p. 
273 

Exdusiveness of remedy, § 918, p. 366, n. 46 
Jurisdiction of cases, § 425, p. 270 
Hard work, 

Blood vessel injuries, § 184, p. 621 
Ezertion, § 182, p. 614 
Hardsbip, 

Gonstruction of statutes, § 20, p. 88 
Employer or insurer, construction of statutes, 
§ 20, p. 124, n. 46 
Iiump sum payments, post 

Medical and bospital treatment, workmen’s com- 
pensation board, § 267 
Overriding terms of act, § 20, p. 122 
Protection of employer, J 5, p. 44 
Rebearing, § 661, p. 1003 
Total disability, § 299, p. 1060 
Hardware, dealing in, coverage, § 35 
Harm, 

Body, injury, defined, § 164^ p. 528 
Injury, § 158 

Connection, § 157 

Physical structure of body, wctting, exposure to, 
S 188 

Harmless error, 

Evidence, ante 

Purther review, § 808, pp. 98-103 
Reversal of judgment, effect, § 812 
Modiflcation of award, § 888 
Review by court, annulment of award, § 786 
Scope of review, § 759, pp. 1152-1159 
Tbird'person tort-feasors, § 1086 
Harsb construction of statutes, § 20, pp. 93, 111 
Harvesting crops, 

Ezemptions, § 33, p. 196 
Partnersbip, § 33, p. 194, n. 28 
Hatred, co-employees’ assaults, § 226, p. 753 
Hats, manufacture, coverage, § 36, p. 212 
Haulers, 

Oontract, independent contractor test, § 98 
.:. Coverage, § 36, p. 207 
Employee status, § 106 
OPtside employees, § 231, p. 799 
Hauling, 

. j OUTand gas well casing, dassiflcation, § 36, p. 205 


Hauling—Continued 

Tools, going to and from work, § 233, n. 62 
Hawaii, history, § 5, p. 48 
Hay, 

Baling, exemptions, § 33, p. 195, n. 32 

Cutting and raking, exemptions, § 33, pp. 194,196 

Grinding business, 

Coverage, § 33, p. 194, n. 28 
Exemptions, § 33, p. 195, n. 39 
Hazardous acts, questions of law and fact, misconduct, 
§ 612, p. 875, n. 60 

Hazardous employments, § 27, p. 175 
Admission, § 501 

Agreement to come under act, § 122, p. 427 
Application of act, § 917, p. 352, n. 89 
Building repair, etc., § 28, p. 181 
Burden of proof, § 518, p. 479 
Casual employment, § 69, p. 288 
Oharacterizlng employment, § 28, p. 179, n. 83 
Cbildren, 

Assent of guardian, § 112 
Exclusions, § 113, p. 394 

Classification, employer*s business not covered, 

§ 28, p. 182 

Coverage, § 29, p. 186 

Nature of duty, § 28, p. 182 
Test, § 28, p. 180, n. 87 
Dairies, § 33, p. 108 
Election to come under act, § 121 
Employer, § 128 
Presumptions, § 123, p. 430 
Evidence, § 548 
Farm labor, § 33, p. 189 
Findings, § 628 

Conclusiveness, f G57, p. 994 
Going to and from work, g 232, p. 811, n. 6 
Governmental bodies as employers, § 56, p. 257 
Independent contractores employee, § 109, p. 379, 
n. 96 

Principal employer’s liabillty, § 109, p. 382 
Injuries, g 152 
Land dearing, § 30, p. 205 
Munidpalities, policemen, g 117, p. 414 
Nonhazardous employment, generally, post 
Number of employees, § 43 
Occupational diseases, 

Proximate cause, § 109, p. 567, n. 15 
Silicosis, g 169, p. 577 
Police power, g 19, p. 72 
Public employees, § 116, p. 405; g 117, p. 409 
Public oflSicers, coverage, § 115 
Question of law and fact, § (>04 
Presumptions, g 607, p. 801 
Relief, performiiig work in return for, g 117, p. 
421 

Retroacti ve construction of law, g 21, p, 131, u. 99 
Review by court, jurisdictional question, g 763(9), 

p. 1228 

Scope of act, § 920 
Hazards of employment, 

Acddental shooting, peace offieers, § 228, p. 775 
Accidents, g 5, p. 45 
Acts of God, g 249, p. 878 

Arising out of employment, g 209, pp. 684, 691; 

g 210, pp. 69^99 
Classification of occupations, g 17 
Clerical workers, coverage, g 28, p. 184 


1384 



WOR]™eN’S compensation 


Hazards of employment—Contlnned 
Danger, generally, ante 
Defined, § 30 

Disability compensation, § 296, p. 1034, n. 38 
Bmployee, 

Away from working place, § 244 
Oreating, § 213 
Negligence, § 213 
Bzposnre, ante 

Going to and f rom work, § 232, p. 813 

Transportation by employer, § 235, p. 835, n. 
44 

Use of ways, § 238 
Health of employee, § 170, p. 589 
Heart condition, proximate canse, § 177 
Heat, § 187, p. 642 
Intoxication, § 263 
Lightning, § 252 

Misconduct of employer, § 332, p. 1201 
Occupational diseases, generally, post 
Origin of injury, § 209, p. 687, n. 96 
Protecting employee from, occupational diseases, 
§ 169, p. 566 

Quarters furnished by employer, § 230, p. 784 
Question of fact, § 611, p. 872 
Review by court, course of employment, § 763(9), 
p. 1235 

Third persons, assaults by, § 227, p. 765 
Hazards of lltigation, employers* protection, § 5, p. 43 
Head injuries, 

Uisiiguremcnt, § 199; § 290, p. 974 
Bvidence, $ 554, p. 662; § 555(7) 

Extent of disability, weight and sufficiency of 
ovidence, § 570, p. 794 

Modification of award, sufficiency of evidence, 
§ 860, p. 273 

Heatl of family, payment of compensation, § 829, p. 

142 

Heallug, 

Additional compensation on failure to heal as ex- 
pected, I 8^, p. 216 
Disfiguremont, time, § 290, p, 974 
Progress of, permanent injury, § 304, p. 1094 
Temporary disability, stump of member of body, 
§ 304, p. 1095 

Wago computation, mlnor’s possible increase, 
§ 294, p. 1025, n. 50 
Healing poriod, 

Disability compensation, § 290, p. 1042, n. 21 
Hand injury, § 314, p. 1131 
Partial disability, conjecture, § 303, p. 1091 
Scheduled compensation, § 310, p. 1122 
Successive injuries, concurrent awards, § 300 
Temporary disability, § 305, p. 1103 
Temporary followed by permanent disability, 
I 305, p. 1101 

Temporary total disability, § 304, p. 1005 
Health authorities, vaccination, etc., rcquested l>y, 
$256 

Health department employces, oxcluslons, § 117, p. 409 
Health Insurance. Accident and health Insurance, 
generally, ante 
Health of employee, 

A^ravation of impaired condition, § 170, p. 588 
Arising out of employment, exertion, $ 212 
Comfort, $ 220, p. 723 
Oonstitutional provisions, $ 17 


Health of employee—Ck)ntinued 

Disability compensation, $ 296, p. 1937 
Impairment, prior injury, $ 180, n. 76 
Hearing, 

Impairment, $ 193 

Aggravation, evidence, $ 555(17), p. 732 
Extent of disability, weight and sufficiency 
of evidence, 1570, p. 800 
Betroactive operation of statutes, { 21, p. 134, 
n. 14 

Loss, 

Procedure for determination, boards or com- 
missions, powers, $ 385, p. 152 
Schedule injuries, § 317 

Weight and sufficiency of evidence, $ 571, 

p. 800 

Successive insurers, liability, § 373, p. 105, 
n. 10 

Hearing or trial, §| 681-637, pp. 830-944 
Actions for pcrsonal injuries, §§ 969-962 
Adjoumment, § 585 
Affldavits, foreign States, § 579 
Appeal and review, etc., $ 750 

Agreement or settlement, f 908, pp. 335-340 
Board, § 782, p. 12 

Evidence, rules of, § 768, p. 1289 
Oommission, referee’s findings, $ 761, p. 1164 
Considering question for first time, § 698 
Dismlssal, time of inotlon, § 749, p. 1128 
Findings, evidence, § 762 
Jfirst time, considering question, § 698 
Pormality, § 751, p. 1128, n. 54 
Objections and exceptlons, § 707 
Offlcer, appeal from award, § 782, p. 12 
Order, § 760 

Right of appeal, parties, § G89 
Scope of review, mistake, $ 753, p. 1134 
Settlement, § 908, pp. 335-340 
Applicabillty of statute, § 947 
Arbitration board as triai forum, $ 487 
Argument, $ 588 

Attorney*s fees, flxing, § 820, p. 120 
Award, ante 

Boards or commlssions, powers, $ 384, p. 145 
Burden of proof, generally, ante 
Closing argument, § 588 
Compensation agreements, 

Rules governlng, procedure to enforce, $ 413, 
p. 242 

Setting aside, § 412, p. 236 
Oonclusions of law, $§ 627-637, pp. 892-944 
Contracts, ante 

Cross examinatlon, generally, ante 
Date of, permanent injury, § 304, p. 1094 
Depositions, foreign States, $ 580 
Disability, determination, $ 296, p. 1038 
Dismlssal of proceeding to secure compensation, 
§ 422, p. 206 

Evidence, generally, ante 

Failure to apply for, clalm for compensation, ef- 
fect, $ 389, p. 158 
Findings, ante 

Guardian ad litem, generally, ante 
Harmless error, generally, ante 
Inspection of premises, § 589 
Insurance, 

Rates, $ 371, p, 79 
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Hearing or trial—Continned 
Insurance—Continued 
Renewal, notice, § 129 

Judgment non obstante veredicto, § 780, p. 1341 
Jury trial. Jury, generally, post 
Lump sum payments, post 
Matters considered, § 587 

Me^cal and hospital treatment, extension, § 272, 
p. 928, n. 51 

Medical boards, § 384, p. 148 
Mistrial, generally, post 
Necessity, § 582 
New trial, generally, post 
Next friend, generally, post 
Notice, § 583 

Commutation of award, § 841 
Scope, § 586 

Occupational disease, transfer of employment, 
§320 

Offlcer’s conduct, harmless error, § 769, p. 1156 
Opening argument, § 588 

Opinion of board written by member not present, 
§ 638, p. 946 

Opportunity for, proceeding to modify award, 
§857 

Order of proof, § 595 
Partial loss, § 317 

Penalty, imposition, § 848, p. 183, n. 67 
Permanent total disability up to time of, § 306, 
p. 1103 

Personal examination of claimant, § 590 
Place, § 584 

Questions of law and fact, generally, post 
Becord, § 591 

Alternative methods, § 736, n. 92 
Reference, §§ 626, 626, pp. 888-892 
Province of arbitrator, etc., § 626 
Rehearlng, generally, post 
Relieving employees of uncertaintles of, § 5, p. 43 
Reniand, § 788, p. 124 
Bemittlng case, § 788, p. 24 
Reopening case, generally, post 
Bestraining payment, Jurlsdictional facts, etc., 
§ 654, p. 982 
Bulings, generally, post 
Scope, § 586 

Summary, review of agreement or settlement, 
§903 

Surgical operations, offer of seryices by employer, 
§ 283 

Third person tort-feasors, post 
Time, §§ 584, 771 

Adjourimient, § 585 
Harmless error, § 759, p. 1153 
Modification of award, § 862, p. 275 
Total disability at time of, amount of compensa- 
tion, § 301, p. 1075 
Transfer, § 427, p. 286 
Trial de novo, generally, post 
Variance, generally, post 
Verdlcts, generally, post 
View of premlses, § 689 
Witnesses, summoning, etc., § 598, p. 845 
Wrong theory, proceedings for fui-ther review, xe- 
mand, § 813 

Hearsay, § 527, pp. 515-519; §§ 547(11), 647(12) 
Admisslon witbout objection, § 597 


Hearsay—Continued 

Appeal and review, § 768, p. 1287 
Jury, cautioning, § 778, p. 1326 
Commissiones action on claim, weight and sulfi- 
ciency of evidence, § 577, p. 817, n. 49 
Corroboration, ante 

Course of employment, § 556, p. 739, n. 1 
Deposition, § 596 

Harmless error, § 759, p. 1155, n. 89 
Injured employee statements, § 534, p. 630 
Medical experts, statements, § 537, pp. 546, 547 
Modify award, § 860, p, 261, n. 53 
Probative value, questions of law and fact, § 599, 
p. 852 

Report of accident, employer’s, § 631 
Bules of evidence, § 547(12) 

Scope of review, § 752, p. 1133 
Self-employment, § 550, p. 030, n. 6 
Unswom statements and reports, § 537, p. 554 
Waiver of objections, § 591 
Heart attack, 

Accident, § 184, p. 622 

Baseball game, employer sponsoring, § 221, p. 738, 
n. 74 

Causal connection, question of fact, § 610, p. 866, 
n. 71 

Co-employees’ assanlts, § 226, p. 763, n. 54 
Company batb house, § 220, p. 728, n. 90 
Course of employment, employee’s conduct, § 214, 
p. 710 

Fall, § 257(1) 

Opinion evidence, admisslbility, § 537, p. 549 
Premises of employer, § 231, p. 786, n. 45 
Working hours, § 230, p. 777, n. 85 
Heart condition, 

Accident, sudden manifestation, § 177 
Aggravation, § 177 
Burden of proof, § 521, p. 409 
Exertion and strain, ante 
Fireman, presumptions, § 19, p. 80, n, 86 
Question of fact, proximate cause, § 610, p. 868, 
n. 92 

Heart disease, § 168, p. 556 

Aggravation, evidence, § 555(17), p. 729 
Causal connection, weight and suflGicicncy of evi¬ 
dence, I 556, p. 763 
Death benehts, § 256, n. 26 
Evidence, § 555(12), pp. 706-713 
Occupational disease, 

Evidence, § 555(18), p. 736 
Exclusions, § 169, p. 574 
Presumption, § 513, p. 467 
Temporary total disability, § 304, p. 1097 
Heart injuries, § 184, pp. 620-629 

Arising out of employment, § 212, n. 85 
Findings, substantia! rule, § 763(3), p. 1196, n. 61 
Modification of award, sufficiency of evidence, 
I 860, p. 273 

Temporary disability, § 304, p. 1093, n. 60 
Heat, 

Evidence, exposure, § 555(10), p. 695 
Exposure to, § 187, pp. 642-646 
Eyes, irritation, § 194 
Hospital Services, § 269, p. 921, n. 77 
Heat prostration, § 255 

Causal connection, weight and sufficiency of evi¬ 
dence, § 556» p. 752 
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Heat prostration—Continued 

Competent evldence, § 670, p. 800 

Death by, burden of proof, § 521, p. 490, n. 97 
Findings, $ 628 
Heart disease, § 177, n. 49 
Instructions to jury, § 778, p. 1328, n. 98 
Sun, avoidance, § 220, p. 726, n. 76 
Weight and sufficiency of evidence, schizophrenia, 
§ 768, p. 1295 

Heated substances, bums from, § 187, p. 646 
Heating drink, course of employment, § 220, p. 725 
Hedge fenee on farm, puUing out, exemption, ^ 33, 
p. 196 

Heedlessness, 

Bmployer’s orders, etc., violations, § 261, p. 904 
Self-inflicted in jury, § 264 

Heel injury, question of fact, proximate cause, § 610, 
p. 866, n. 75 

Height, idiopathic f all, § 257(1) 

Heirs, 

Death, 

Beneficiary, S 146 

Wrongful death action, personal representa- 
tive, § 983, p. 460 

D^ndents, constitutionality of statutes, $ 19, 
p. 75. n. 24 

Descent and distribution, § 324, p. 1171 
Substitution as parties, § 434 
Helplessness, 

Disability compensation, § 296, p. 1034, n. 38 
Total disability, § 299, p. 1058 
Hemiplegia, dccrease or termination of compensation 
upon retum to work, § 854, p. 224, n. 16 
Hemorrhage, 

Aggravation, evidence, § 555(17), p. 731, n. 50 
Oerebral hemorrhage, generally, ante 
Evidence, § 555(12), p. 712 
Vision impairment, § 194 
Herdlng sheep, exomptions, % 33, p. 199, n. 83 
Hernia. § 185, pp. 029-640 

Abandonment of cause of action, § 495, p. 437, 
n. 5 

Accident, $ 185, pp. 629, 031 
Aggravation, $ 180 
Additional compensation, 

Inoperable, § 854, p. 217, n. 55 
Permanent partial disability, § 854, p. 216 
Aggravation, evidence, § 555(17), p. 731 
Agreement for compensation, roview on ground of 
change of condition, § 8JKi, p. 310 
Appeal and review by court, § 703(9), p. 1224 
Award, 

Final award, § 080 

Modification, sufRoiency of evidence, § 860, 
p. 273 

Break-down of repair of former hernia, § 185, 
p. 640 

Burden of proof, § 521, pp. 501, 502 
Causal connection, weight and sufficiency of evi¬ 
dence, S 550, p. 76*1 

Change of dogree, modifleation or review of 
award, § 854, p. 212, n. 9 

Oonstruction of act as whole, S 20, p. 127, n, 71 
Course of employment, § 212, n. 85 
Defined, S 185, p. 637 


Hernia—Continued 

Evidence, § 554, p. 663; § 656a0), p. 694; $ 555 
(13), pp. 713-719 

Weight and sufficiency, § 768, p. 1294 
Exertion, § 182, p. 612 

Bxtent of disability, weight and sufficiency of 
evidence, § 570, p. 794 
Falis, § 185, p. 632 

Evidence, § 555(13), pp. 716, 718 
Pre-existing aggravation, § 186 
Flndings, § 629, p. 904, n. 31; | 629, p. 907, n. 60 
Construction, § 636, p. 936, n. 79 
Sufficiency, § 631, p. 923, n. 21; § 631, p. 927, 
n. 71 

Heart tissue, § 184, p. 624 
Intervertebral disc, | 183, p. 619 

Findings, sufficiency, § 631, p. 925, n. 37 
Leg condition resulting, review of compensation 
agreement, § 896, p. 310 

Medical treatment, statute of limitations, § 272, 
p. 927 

Motor vehicles, alighting from, § 248, p. 875, 
n. 92 

Muscular strains and internal lesions, § 185, 
pp. 629-640 

Pre-existing hernia, § 186 
Notice, § 185, p. 634; § 448, p. 322; § 576, p. 816 
Strangulation, § 186, p. 642 
Time for giving, § 449, pp. 323, 328, 329 
Weight and sufficiency of evidence, § 676, 
p. 813, n. 33 

Occupational diseases, § 169, pp. 561, 569, 574; 
§ 373, p. 102, n. 87 
Evidence, § 555(18), p. 737 
Exclusions, § 169, p. 674 

Operations. Surgical operations, post, thls head 
Other injuries, § 310, p. 1120, n. 74 
Partial disabUlty, § 302, p. 1081, n. 73 
Physicians and surgeons, § 185, p. 634 
Attendance, § 555(13), pp. 717, 719 
Potential hernia, § 185, p. ^9 
Evidence, § 555(13), p. 715 
Pre-existing, § 180 
Presumption, § 613, p. 469 
Protrusion, § 185, p. 638 

Becurrence, increase of compensation, § 854, 
p. 225, n. 19 

Schedule injuries, § 306, p. 1107 

Additional award, § 310, p. 1122 
Setting aside award, pleadings, § 767, p. 1273 
Statute limiting compensation, modification of 
award, change of condition, § 854, p. 214, n. 32 
Strangulated hernia, § 185, p. 638, n, 79 
Successive injuries, liabillty, § 373, p. 98, n. 63 
Evidence, § 555(13), p. 716, n. 49 
Pre-existing hernia, § 186, p. 641 
Suddenness, 

Appearance of, § 185, p. 035 
Evidence, § 555(13), p. 718 
Surgical operations, § 271 

Additional compensation upon condition he- 
coming inoperable, § 854, p. 217, n. 55 
Amount, § 277, p. 942 
Appearing after, § 185, p. 639 
Condition discoverable by, § 185, p. 638 
Corrccted by, decrease or termination of com¬ 
pensation, § 854, p. 224, XL 13 
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Hemia—Oontinued 

Surgical operations—Continued 
Death, § 204, p. 666, n. 74 
Bvidence of cure, i 565(13), p. 717 
Increase of compensation after recurrence, 
§ 854, p. 225, n. 19 

Insurer’s admissions, § 306, p. 1108 
Minimizing injury, § 319, p. 1141, n. 85 
Time, § 272, p. 926, n. 29 
Trial de novo, issues, § 766, p. 1263, n. 23 
Welght and sufBciency of evidence, liernla, 
§ 768, p. 1294, n. 12 

Temporary partial disability, § 304, p. 1099, n. 93 
Time, § 185, p. 636 

Accident, § 185, p. 629 

Communlcation to employer, § 555(13), 

pp. rl7, 719 

Occurrence, evidence, admissibility, § 537, 
p. 638, n. 7 

Physician’s attendance, § 185, p. 637 
Total and permanent disability, § 299, p. 1054, 
n. 17 

Traumatic hernia, generally, post 
Work, retum after operation, age of employee 
afifecting compensation, § 854, p. 224, n. 13 
Hidden physical impairment, expert testimony, § 553 
(5), p. 674, n. 67 
Hides, 

Handling, anthrax, § 168, p. 557 
Weighing, longshore work, § 36, p. 211 
High school, manual trainiiig room, safety regula- 
tlons, § 34 

Highway department, tort liability, § 917, p. 354 
Hlghways, 

Accidenta, § 248, p. 873 
Cernent workers, § 36 

Common enterprise, action agalnst third persoii, 
liability, § 986, p. 484, n. 39 
Construction, 

Builders, employee status, § 106 
(jounties, trade or business, § 35 
Farm laborers, Insurance, § 122, p. 428 
Fertilizer hauling, § 36, p. 208 
Hazardous occupatlon, § 36, p. 215 
Private insurance, coverage, § 372, p. 06, 
n. 55 

Towns, § 36, p. 204 

Township, blasting stumps, § 36, p. 208 
Tractors, § 36, p. 217 

Crossing to parking lot, control by employer, 
i 238, p. 850, n. 36 

Crossing to reach tnick, transportatlon by em¬ 
ployer, § 235, p. 842, n. 80 
Districts, employers, $ ^ 

Employee on, 

Accidenta! shooting, § 228, p. 772 
Engineering works, § 36, p. 208 
Fruit stand, sales, $ 33, p. 198, n. 79 
Going to and from work, § 234, p. 829; § 238, 
p. 848 

Goiiig to limch, employee’s automobile, § 240, 
p. 854, n. 78 

Hauling water for steam engine used in construc¬ 
tion of, § 36, p. 207 

Miseonduct of employer, safety requirements, 
»333, p. 1206, n. 88 


Highways—Continued 

Parks, national parks, applicability of statutes, 
§ 56, p. 259 

Preliminary exploration of routes, classification, 
§ 36, p. 208 

Premises of employer, § 231, p. 792; § 234, p. 825, 
n. 97 

Independent contractores control, § 107, p. 369 
Quitting work early, § 232, p. 817 
Risks of, outside employees, § 231, p. 709, n. 55 
Supervisors, exclusions, § 117, p. 409 
Tax, road tax, taxpayer working out, employee, 
§ 110, p. 407 

Townships, roadmasters, coverage, § 117, p. 410 
Hiking, questions of law and fact, univeraity eni- 
ployee at mountain laboratory, § 611, p. 873, 
n. 45 

Hip injuries, 

Evidence, § 654, p. 662; § 555(7) 

Weight and suflQlciency, § 570, p. 797 
Prior impairment affecting liability of special 
fund, § 837, p. 160, n. 61 
Schedule injuries, § 306, p. 1105, n. 39 
Hirer, 

Independent contractor, evidence, § 550, p. 643 
Hiring, 

Agent of employer, § 39 

Assistants, independent contractors, test, § 95, 
pp. 336-339 

Law of state of, injury outside state, § 23, p. 152 
Place of, goveming law, § 22, p. 147 
Right, employer-employee relation, tests, § 64, 
p. 274 

Within state, goveming law, working exclusive- 
ly in another state, § 23, p. 155 
History, § 5, pp. 36-48 

Construction of statutes, § 20, p, 91 
Hitchhiker, 

Robbery by, § 227, p. 768, n. 93 
Truck driver picking up, § 248, p. 877, n. 04 
Hodgkin^s dlsease, 

Aggravation, evidence, § 555(17), p. 732 
Evidence, § 555(11), p. 703 
Hoisting apparatus, § 36, p. 209 

Causal connection, weight and sufficiency of evi¬ 
dence, § 556, p. 758 
Operation or use of, § 257(3), p. 893 
Premises, § 231, p. 793 
Home, 

See, also, House, generally, post 
Accident at employee’s horne iueroasing disability, 
additional compensation, § 854, p. 219, n. 68 
Building, insurance, extending scope of act, § 27, 
p. 178 

Death benefits, contributions to dependents, § 323, 
p. 1169 

Purchase, lump sum payments, employer’s duty, 
§ 350 

Home work, 

Accldental shooting, § 228, p, 774 

Going to and from work, 8 232, p. 811, n. 5; § 232, 

p. 816 

Independent contractor test, § 99, ru 72 
Stairs, fall, § 231, p. 786. n. 44 
Transportation in employer^a automobile» 8 235, 
p. 838, n. 61 
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Homidde, 

Aetion against third person for death of em- 
ployee, § 983, p. 460 

Limitation by compensation law as to distribu- 
tion of proceeds, j 1040, p. 612 
Wrongful death action, personal representative, 
§ 1015, p. 558, n. 33 

Honesty of daimant, review by court, § 763(9), p. 1225 
Hopper, safety devioes, failure to use, § 262, n. 23 
Horsc-drawn vehicles, 

Carriage, § 36, p. 207 

Implement, loading, vehide operation, § 36, p. 216 
Trucks, driving, § p. 216 
Horseplay, § 225, pp. 753-757 

Co-employees’ assaults, § 226, p. 758 
Findings, employer’s kiiowledge, § 629, p. 905. 
n. 33 

Practical joklng, generally, post 
Self-inflictcd injury, § 264 
Horsos, 

Caring for, exemptions, § 33, p. 196; § 221, p. 737 
Cost of hiring, compiitation of compensation, 
§ 294, p. 1009, n. 22 
Racing, 

Associations, number of employees, $ 42, 
p. 228, n. S 
Business, § 35 
Jockeys, generally, ante 

Riding to meet truck, transportation by employ- 
er, § 235, p. 8, n. 94 
HospUal assodations, 

Order of industrial aeddent board, appeals, § 287, 
p. 969 

Bales and charges, proceedings, § 281 
Hospital expenses, 

See, also, Hosx^ital Services, generally, post 
Oonstitutionality of statutos, § 19, p. 75 
Contract, breach of, actions, § 918, p, 370 
County, payment, § 39, p. 225, n. 63 
Defidcncy compensation, § 397, p. 179, n. 70 
Estoppel to deny Habili^, § 401, p. 189 
Bvidence, S 568, p. 770 

Purnishlng or acceptance by eniployce, electiori to 
take compensation, effect, § 990, p. 503 
Insurance and insurors, generally, post 
Payment, 

Alfecting liabillty of special fund foj re- 
opened cases, § 837, p. 164, n. 84 
Becovery of, S 830, n, 01 

Beimbursement of employer from recovery 
agalnst tblrd party, $ 1041, pp, 620, 621 
Third persons* liabillty, § 1038, p. 602 
Hospital records, 

Admissibillty of evidence, § 537, pp. 537-<562 
Hernia, § 556(13), p. 717, n. 69 
Introduction in evidence, § 593, n. 10 
Refusal to permit examination alfecting time 
for application to reopen, § 856, p. 245 
X-ray fllm or pictures, admissibility in evi¬ 
dence, 5 637, p. 661 
Hospital Services, § 269, p. 021 

See, also, Hospital expenses, generally, ante 
Acccptance of, bar of action, { 936, p. 394 
Actions, SS 278, 281 
Appeals, notlce, S 287, p. 969 
Qiaims for, jurlsdlctlon, § 279 


Hospital Services— Oontlnued 

Compensation, fnmishing affecting time to apply 
for adjustment, § 856, p. 244 
Deflned, § 269, p. 921 
Exdusiveness of remedy, § 918, p. 359 
Findings, sufiBdency, § 631, p. 927, n. 68 
Hernia, amount, § 277, p. 942 
Insurance and insurers, generally, post 
Making available promptly, § 5, p. 38, n. 56 
Hetroactive operation of statutes, § 21, p. 134 
Wage deductions for, employee test, § 104 
Hospitals, 

See, also, Medical Services, generally, post 
Boards or commissions, power to regulate, § 384, 
p. 148 

Building, dangerous madiinery, safety regula- 
tions, § 34 
Business, § 35 

Ohanges, rules of boards or commissions, § 385, 

p. 152 

Contagious and infecUous diseases, § 169, p. 571 
Contracted in, $ 167, p. 550 
Contracts, waiver of statutory provisions, § 266 
Director, payment of compensation to, § 829, 
p. 143, n. 74 

District, employer, § 56, p. 260 

Election of hospital, etc., § 273, pp. 929-934 

Employees, 

Assault hy mentally ill inmate, § 227, p. 771 
Tuberculosis, § 168, p. 559, n. 58 
Employer*s liabillty, time, § 272, p. 926 
Exdusion, § 57 

Expenses. Hospital expenses, generally, ante 
Hospitalization. Hospital Services, generally, 
ante 

Kitdien, dish washing machine, $ 36, p. 220 
Malprac^ce, employee’s right to recover, § 1043, 
p. 027 

Municipality, exdusion, § 57 
Out-of-state contracts, § 24, p. 163 
Physlcians, expenses, § 273, p. 934 
Records. Hospital records, generally, ante 
Returning horne from, refusal of treatment, § 319, 
p. 1142, n. 88 

Selection, § 273, pp. 929-034 
Notice, § 282, pp. 953, 055 
Services. Hospital Services, generally, ante 
Surgery, generally, post 
Veterans’ hospitals, generally, post 
Hostesses, 

Night dub, illegal employment, § 72, n. 74 
Restaurant | 36, p. 214 

Hot foot, arislng out of employment, | 225, p. 755, 
n. 90 
Hotel, 

Butcher, dassifllcation, § 36, p. 207 
Oonstructlon, coverage, § 36, p. 206 
Oook, flre, wamlng guests, § 267(3), p. 892, n. 73 
CJoverage, S 36 

Electric dough mixer, worjishop, § 36, p. 220 
Freight elevator, inspector, S 20^ p. 187, n. 50 
. Hostess, fallgb^tthtub, 5257(l),n.37 
Maid, domestlc employment, $ '32 
Traveling salesman, $ 231, p. 802 
Hours of Work, 

Computatlon of compem^tion, wage basis, § 292, 

P- 985 . . . , . . . ' . 
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Hoors of woik—Contiiiued 

Gounty employees, § 117, p. 410 
Death benefits, wage computation, § 321, p. 1158 
Independent contractor, control, § 92, p. 828 
Minor*s employment, § 334, p. 1209 
Qnestion of f act, wage basis, § 614, n. 86 
Klght of control over employee, § 64, p. 273 
Temporary cessation of work, | 243, p. 860 
House, 

See, also, Home, generally, ante 
Constmction, randi company, § 33, p. 196 
£mployer’s house, worker livlng in, employee test, 
§ 104 

Brection, etc., by owner, coverage, § 36, p. 206 
Wage computations, § 294, p. 1013, n. 66 
House man, country club, domestic servants, § 32 
Household, dependents, good faith marriage status, 
§ 140(2), p. 468 
Household artides, 

Expenditures for, mother’s dependency, § 142, 
p. 603, n. 6 

Moving, mutual benefit, § 221, p. 731, n. 23 
Household employment, 

Death benefits, contribution of Services, § 323, 
p. 1169 

Domestic Service, § 32 
Ezemption, § 32 

Household expenses, other diildren’s contrihutions to, 
parenfs dependency, § 142, p. 505 
Household member, 

See, also, Family member, generally, ante 
Death benefits, 

Adopted children, § 141(2), p. 483 
Ohildren, § 141(2), p. 482 

Ohild Uving with parent, § 141(3), p. 492 
Living together, § 140(3), p. 473 
Loco parentis, § 141(2), p. 487 
Nieces and nephews, % 145 
Dependents, § 139 
Test, § 134, p. 463 
Grandchildren, § 144, n. 53 
Household servant, 

Employment by husband and wife, presumptions, 
§ 51 

Working hours, injury before or after, § 230, 
p. 782, n. 24 
Housekeepers, 

Employee status, § 106 
Insurance, § 121, n. 96 
Housekeeping, 

Children, age of, § 147 
Dependency test, $ 134, p. 455 
Employee, death benefits, children, § 141(3), p. 492, 
n. 83 
Housing, 

Bmployer, workers living in, employee test, § 104 
Fadlities fumished by employer, § 230, p. 783 
Humane legislation, liberal, construction, § 20, p. 105 
Humane motives of employer, resumption of work, 
§ 296, p. 1043 

Humane principies, inteipretation of acts, § 20, p. 91 
Humane purposes, 

Construction of statutes for employees and de¬ 
pendents, § 20, p. 113, n. 46 
Construction of statutes in favor of employees 
and dependents, § 20, p. 112 


Humane puiposes—Continued 

Liberal construction of statutes, § 20, p. 107, n. 12 
Limitations, § 20, p. 119, n. 75 
Humanitarian acts, construction for employees and 
dependents, § 20, p. 113 
Liberal construction, § 20, p. 105 
Humanitarian purposes, 

Construction of statutes, § 20, p. 89, n. 95 

Liberal construction of statutes, § 20, p. 105; 
§ 20, p. 107, n. 12 

Occupational diseases, § 169, p. 661 
Gourse of employment, construction of statutes, 
§ 214, p. 706 

Waiver, effect, § 392, p. 164 
Hunting, pastor, § 221, p. 737, n. 66 
Hunting and fishing lodge, buildlng fish pond, § 33, 
p. 196 

Hunting grounds employee, accidental shooting, § 228, 
p. 773 

Hurt, injury, § 158 
Husband and wife, 

Absence of wife, death benefits, separation, 
§ 140(3), p. 477 
Agency, 

Employment of seamstress, § 39, p. 226, n. 91 
Evidence, § 549, p. 628, n. 92 
Assignment or transfer of daim for compensa- 
tion, § 387 

Attentions to third personas wife, assault, | 227, 
p. 766 

Awards, § 643 

Benefits to wife, statutory provisions, wife, repeal 
by estoppel, § 389, p. 168 

Bigamous wife, constitutionality of statutes, § 19, 
p. 74, n. 24 

Business conducted by, number of employees, 
§ 42, p. 229 

Commuiiity property, validity, § 19, p. 73 
Coverage, § 78 

Damage incident to injury, action for loss, § 980 
Death benefits, § 131 

Accident, testimony, § 555(2), n. 25 

Prior death of wife, disability benefits, 
employee, § 150, p. 519, n. 66 
Grandchildren and grandparents, § 144 
Living together, § 140(3), p. 472 
Naturalization, § 132 
Dependency, 

Eamings, presumptions, § 140(1) 

Evidence, § 552, p. 648 
Findings, § 629, p. 908, n. 75 
Living together, § 140(3), p. 470 
Review by court, § 763(9), p. 1232 
Divorce, generally, ante 
Employee, 

Meeting with wife, § 222, p. 745, n. 20 
Private Insurance coverage, estoppel, § 872, 
p. 92, n. 39 

Employment of household servant, presumptions, 
§ 51 

Findings, conclusiveness, § 657, p. 993 
Forelgn resident, weight and sufficiency of evi- 
dence, § 578, p. 824 

Knowledge of wife imputed to employer, payment 
from special fund, § 837, p. 157, n. 46 
Livlng apart from, burden of proof, § 520, p. 483, 
n. 77 
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Husband and wife—Continued 

Longslioremen’s and harbor workers’ compensa- 
tion act, review by court, § 763(10), p. 1251 
Lump sum payments, remarriage, § 343 
Marriage, generally, post 

Mental incompetency of husband, modification of 
award, § 858 
Motlier’s, 

Remarriage, § 147 

Support by husband, dependency, § 142, p. 504, 
n. 11 

Naturalization, death benefits, § 132 
New trial, misconduct of jurors, § 781, p. 1344, 
n. 16 

Nursing Services, wife furnishing, § 268 
Parties, wife, § 429, p. 289 
Payment of compensation to, § 829, p. 141 
Permanent total disability, testimony, § 570, p. 793, 
n. 42 

Presumption, contlnuance of relationship on es- 
tablishmcnt, § 512 

Prior right of wife, stepmother*s death benefits, 
§ 142, p. 497, n. 51 

Questioning right of child, § 756, jl 81 
Questlons of law and fact, dependency, § 608, 
p. sr»3 

Scparation from spouse, generally, post 
Setting asicle award, joinder of parties, § 716; 
§ 767, p. 1273, n. 35 

Volunteer firenien rescuing own family, § 117, 
p. 418, n. 44 

Watchman, accidental shooting of, § 228, p. 773 
Widows and widowers, generally, post 
Hydrogen peroxide, manufacture of, coverage, § 36, 

p, 212 

Hypertrophlc arthritis, prior injury affecting liability 
of apecial fund, S 837, p. 159, n. 07 
Hypothesis. Probabllitics, post 
Hypothetical facts, 

Expert testimony, § 555(5), p. 678, n. 11 

Medical testimony, § 547(10), p. 611, n. 56 
Hypothetical questions, 

Admissibility, § 525, p, 512 

Appoals, objections, j 707 

Evidence, S 547(1), p. 577, n. 86 

Harmless orror, exclusion, § 759, p. 1155, n, 90 

Objections, 591 

Opinion ovidouce in answcr to, il 537, pp. 550--554 
I*hysiclan*s nt^tative testimony, § 555(5), p. 077 
Ilysteria, § 168, p. 564 
Awident causlng, $ 201 
Evidence, § 555(15) 

Loss of Vision, § 316, p. 1134, n. 10 
Ice and snow, 

HUndness, S 194 

Employee status of Icemen, § 106 
Exposure to, §188 

Harvcsting ice, foodstuffs, company ongiigod In 
preparation of, § 36, p. 207 
Ingres» and egrcss, § 238, p. 849, n. 32 
Machiwft, reaebing Into ice machine, course of em- 
ployment, § 220, p, 725, n. 54 
Plants, dolivery of Ice to customers, S 36, p. 210 
l^lowers, independent contractors, § 106, p. 362 
Shovellng, casual employeos, § 69, p. 286, n. 52 
Storage of ice, fann, pecunlary gaiu, § 35 


Ice and snow—Continued 

Work, going to and from, Crossing lake, § 238, 
p. 852, n. 56 

Identlty, 

Employers, findings, construction, § 636, p. 937 
Insurance carrier, weight and sufflciency of evi¬ 
dence, § 768, p. 1298 

Idiosyncrasy of employee, causal connection, evidence, 
§ 555(9), p. 691 

Idiots. Mentally deficient and mentally ill persons, 
generally, post 
Ignoranoe, 

Excuse for delay in filing claim, § 577, p. 820 
Notice, delay or failure to give, § 450, p. 333 
Rehearlng applicatlon, time limit, § 663, p. 1010 
Right to compensation, § 11 
Statute provisions, action by employee for dam- 
ages, § 936, p. 394 
ToUing limitation, § 437, p. 308 
Ignoring, 

Evidence, § 547(8), p. 605 

Language, liberal construction of statutos, § 20, 
p. 123 

Heum, rupture of, § 183, p. 618, n. 84 
Ulegal business, action by employee, § 925 
lUegal employment, 

Abrogation of defenses, 

Assumption of risk, § 941, p. 407 
Fellow servanfs negligence, § 942 
Children and mlnors, § 113, pp. 303-397 
Actions, pleadings, § 940, n. 58 
Death benefits, § 321, p. 1158 
Blection to take compensation, actions, 5 937 
Coverage, § 72 

niegal wage, death benefits, basis, § 321, p. 1156 
lllegitimate children, 

Award, separation of, § 643 
Constitutionality of statutes, § 19, p. 74, n. 24 
Death benefits, § 141(2), pp. 482, 485 
Brothers and sisters, § 143 
Grandchlldren, § 144 
Mothers of, § 142, p. 497 
Posthumous children, § 141(2), p. 488 
Deductlons, recovered from third persons, § 396, 
p. 176, n. 57 

Dependency, evidence, admissibility, § 546, p. 576 
Stepchildren, § 141(2), p. 484 
Illicit coliabltation or relationship, 

Death benefits, 

Children, § 141(2), p. 482, a 3 
Nieces, § 145 

Voluntary separation from spouse, § 140(30), 
p. 477 

Dependency, member of family, § 139 
IlUteracy, 

Agreoment as to compensation, § 402, p. 106 
Family physician, foUowing advice of, § 319, 
p. 1147, TL 19 

Notice, delay or failure to give, § 450, p. 333 
Rehearlng, grounds, $ 661, p. 1004 
lUness, 

Benefits, 

Credlting against award, § 330, p. 1189 
Death of employee, dependents, § 281, n. 64 
Insurer, subrogation, § 638, p. 946 
Special funda, reopexxed cases or stale claims, 
S 837, p. 164 
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lUness—Oontlnued 

OompTitatiLon of compensation, average wage, 
§ 293, p. 999, n. 67 

Eamings computatlon, lost time, § 293, p. 995 
Employee ordered not to work, employer-employee 
relation, § 63, n. 20 
Last expenses, § 276 

Amonnt, § 277, p. 942 

Leave, wages dbiarged to, reimbursement, $ 330, 
p. 1190, m 35 

Objective symptoms, § 158 

Bequestlng another to drlye trudb:, S P* 748, 
n. 46 

Self-medlcatlon, $ 220, p. 724 

Temperature dianges, exposures, § 167, p. 549 

Yacclnations, etc., § 256 

Wage computation, employee withdrawing Serv¬ 
ices, § 294, p. 1019 

Wife*s absence due to, death benefits, § 140(3), 
p. 473, n. 93 

Imaginatioii, evidence, § 547(4), p. 594 
Imbedles. Mentally deficient and mentally ili per- 
scms, generally, post 
Immaterial evidence, 

AdmissibiUty, § 626 
Harmless error, § 759, p. 1164 
Immaterial finding, 

CJonflict, § 779, p. 1337 
Evidence, § 632 

Immaterial issues, submission to Jury, § 777, p. 1320 
Immodiate control, tndependent contractor, test, § 92, 
p. 325 

Immediate employer, 

Exclusiveness of remedy, $ 918, p. 361, n. 22 
Responsibility under act, § 918, p. 357, n. 13 
Work whoUy for benefit of, Principal employer^s 
liability, § 109, p. 382 
Immediately, defined, bemia, § 185, p. 636 
Immunities. Privileges and immunities, generally, 
post 

Impairment, 

Ability to work, partial incapacity, § 302, p, 1079 
Body, basis in, § 13 

Oontraets, surgical and medical Services, time, 
§ 272, p. 926, n. 35 

Dlsabillty distinguished, § 296, p. 1036 
Eyesigbt, 

Blindness, generally, ante 
Eyes, ante 

Pindings, suflaciency, § 631, p. 927 
Eunction, temporary total disabllity compensa- 
tion, § 304, p. 1098 

Hearing, permanent partial disabllity, § 317 
Organ, etc., scbedule Injuries, §§ 315-317, pp. 1132- 
1141 

Physical condition, 

Actlons, § 924 

Heat, exposure to, § 187, p. 645 
Partial disabllity, percentage allowances, 
§ 303, p. 1092 

Pbysical function, loss of use of member, § 314, 
p. 1130 

Pbysically impaired or bandicapped x)ersons, gen¬ 
erally, post 

Senses, evidence, 1555(14) 

Use of member, 

Amputation, $ 312 


Impairment—Oontlnued 

Use of member—Oontlnued 

Scheduled injuries, weigbt and suflaciency of 
injuries, § 671, p. 801 
Successive injuries, § 308, p. 1116 
Vision, 

Aggravation, § 178 
Blindness, generally, ante 
Weigbt and suflaciency of evidence, 5 571, 
p. 804 

Impairment of earning capacity, 

Aetion for injuries, damages, § 946 
Amount of compensation, § 295, pp. 1026-1033 
Appeals, burden of proof, § 768, p. 1284 
Average eamings computation, overtime, § 293, 
p. 995 

Award, § 640 

Evidence, § 641 
Basis in, § 13 

Computation of compensation, 

Similar employees’ eamings, § 293, p. 1001, 
n. 64 

Tips, § 294, p. 1011 
Dlsfigurement, § 290, p. 973 
Findings, § 295, p. 1030; § 629, p. 906, n. 54 
Construction, § 636, p. 939, n. 90 
Statutory requirements, § 629, p. 909 
Suflaciency, § 631, p. 928; § 632, n. 2 
Hearing loss, § 317 
liabiUty, § 289 

Loss of part of member, § 312, n. 10 
Loss of two members, total disabllity, 5 313 
Medical examination, § 644, p. 056 
Modlfication of award, § 854, p. 225 
Obtaining otber work, § 320 
Occupational diseases, § 296, p. 1038 
Partial disabllity, § 302, p. 1081 
Partial incapacity, § 302, p. 1079 

Basis of compensation, § 302, p. 1078 
Permanent partial disabllity, § 304, p, 1099; § 305 
p. 1102, n. 17 

Pre-existing disease, § 298, p. 1052 
Protection of employee, § 5, p. 46 
Questions of law and fact, § 615 
Review by court, § 763(9), p. 1241 

Aetion for compensation, § 764, p. 1257 
Scbedule injuries, § 306, pp. 1104,1106 
Loss of member, § 311 
Loss of Vision, § 316, p. 1133 
Multiple injuries, § 308, p. 1111, n. 90 
Otber cases, § 307, p. 1109 
Temporary partial disabllity, § 304, p. 1101 
Tbird-person tort-feasors, 

Admissibili^ of evidence, § 1029 
Burden of proof, § 1028, p. 585 
Total disabUity, § 299, p. 1057 
Waiver of objections, permitting employee^s testi- 
mony, § 755 

Weigbt and suflaciency of evidence, § 568, p. 775 
Medical testimony, § 768, p. 1297, n. 16 
impeaebing evidence, 

Admlssions, employer*s r^ort, questions of fact, 
§ 599, p. 854 

Qaimanfs testimony, § 547(9), p. 610 
Disregarding, § 547(8), p. 607 
Employee*s statements, incapacity to work, | 570, 
•p. 782, n. 7 
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Impeaching evidence—Continued 

Inconsistent statements, doctor’s reports, § 655(5), 
p. 076 

Rehearing, etc., new evidence, § 661, p. 1005 
Submlssion of further testimony, § 592 
Trlal de novo, § 774, p. 1303 
Admissibillty, § 768, p. 1288 
Hearing, § 768, p. 1279 
Impeaching witnesses, 

Admissibility of evidence, § 525, p. 512 
Conclusiveness of evidence, § 768, p. 1293 
Cross-oxamination, dlscretion of commissioner, 
§ 598, p. 849, n. 95 
Party, § 598, p. 846 
Impeachmcnte, 

Award, suit to mature award, § 842, p. 171 
Record on appeal, affidavits, § 744 
Verdict, jury» understanding effect of verdict, 
§ 781, p. 1344 

Iinpoding, right of appeal by rule of board or com¬ 
missioner, § 385, p. 150 

Imperfoct healing, loss of use of leg, § 314, p. 1127, 
n. 55 

Imploader, third-person tort-fcasora, 

EmploycG*s action, § 1010, p. 505 
Eniployer, § 1022 

Tliird-party defendant, § 1021, p. 671 
Hcinaiid, § 1036 

Statute of limitations, § 1014, p. 555, n. 10 
Subrogation, Insurance, § 1012 
Iniplcments. Tools, generally, post 
Implications, 

Accoptance of act, common law, § 031 
Agroomont, travel accident, wolght and snfficicncy 
of evidence, § 556, p, 748, n. 44 
CJonsont, special employment relation, § 47, p. 245 
Course of employment, § 208, p. 676, n, 41 
Direction of employer implied, 

Going to and from worlc, § 232, p. 815 
Uso of ways, | 238, p. 850 

Facts and circumstancos, employer-employee re¬ 
lation, 5 65, p. 281, n. 83 

Jnrisdiction implied, boards or commissions, 1383, 
p. 130 

Language of act, lil)oral construction, § 20, p. 110 
Order of employer implied, furtlierance of busi- 
ness, i 231, p. 705 

Power of coniraission implied, rehearlng, § 660, 

p. 000 

Implle<l oontnufts, 

Actious against third persons, relmbursement, 
§ 1012 

Commutatlon of paymcnts, 5 341 
Employnunit, 

Ohlldren, 8 112, n. 28 

(Joing to and from work, § 233; § 234. p. 824 
Employer-employee relation, § 65, p. 280 
Numl>er of employeos, S 42, p. 220 
Transportation by employer, § 235. p. 840 
Oolng to and from meula, 8 240, p. 854 
Ilire, Public employecs, 8 116, p. 402 
Hospltal Services, 

Actions, 8 281 
Amount, 8 277, p, 041, n. 91 
Loaned employees, control, 8 47, p, 244 
Medical and hospltal Services, liability for, 8 275, 
p. 935 


Implied contracts—Ck>ntinued 

Pbyslcans* Services, agency, § 279, p. 946, n. 29 
Third-person tort-feasors, statute of limitations, 
§ 1014, p. 553 

Transportation by employer, 8 235, p. 844 
Implied Ondings, § 636, p. 939 

Oommission, truth of facts conceming injury, con¬ 
clusiveness, § 763(3), p. 1179, n. 15 
Review by court, applicability of act, § 763(9). 
p. 1227, n. 13 

Impossibility of cure, medical and hospital Services, 
§ 270 

Impotency, § 202 

Occupational diseases, stilbestrol dust inhalation, 
§ 169, p. 673, n. 54 
Impressed employment, 

Peace officer summoning private Citizen, 8 117, 
p. 415 

Posse, $ 117, p. 412 

Impressive evidence, impairment of earning power, 
§ 568, p. 776, n. 70 
Imprisonment, 

Change of condition as ground for modification or 
review of award, § 854, p. 213 
Bmployee, time for review of agreement or set- 
tloment, § 904, p. 326 

Suspension of compensation payments under 
agreement, § 806, p. 309, n. 92 
Improbable evidence, 

Disregarding, § 547(8), p. 603 
Working partner, § 550, p. 635, n. 21 
Improper argument, proceedings for further review, 
Objcction, necessity, § 797, p. 67 
Presumption, § 805 
Improvements, 

Farm, lump sum payments, grounds, § 343 
Owner contracting for, liability, § 108, p, 377 
Impnidence of employee, 

Aggravation of injury, § 206 
Misconduct, § 258, p. 899 
Impulslve acts, 

CJourse of employment, voluntary risks, § 210 
Employee’s intent to injure another, § 205 
Employer^s orders, etc., violations, 8 261, p. 905 
Misconduct of employees, 8 268, p. 899 
Imputation, 

Nogligence, action against third person, § 084 
Notice to employer^s Insurance carrior, § 447 
Inability to work. Gapacity to work, generally, ante 
Inadoquacy, 

Amount, review of award, 8 854, p. 230 
Fiiiding, review by court; action for compensa¬ 
tion, 8 764, p. 1255, n. 56 
Inadvertences, 

Awards, 

Correction, § 649, p. 961 
Undcrstatement of weekly wages, 8 644, p. 956 
Dlsmissal of appeal, vacatlng, § 749, pp. 1121,1124 
KmploycFs orders, etc., violations, § 261, p. 904 
Findings, correction, § 635 
Funeral expenses omitted, supreme court allow- 
ing, 8 287, p. 969 

Notice of appeal, amendment, § 729, p. 1089 
Oponing award, newly discovered evidence, 8 661, 
p. 1004, n. 72 

Poisonous substance, contact with, § 107, p. 540 


101 SS 
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Inadverteiwe&--<>)ntintied 
§ 750 

Application, presnmptions, § 662, p. 1009 
Newly discovered evidence, § 660, p. 1000 
Petition, aggravation of injury, § 665 
BeTiew by conrt, disposition of case, § 788, p. 29 
S^-inflicted injnry, § 264 
Setting aside award, grounds, § 651, p. 969 
Statutes, etc., violations, § 260 
Traffic law violation, § 260, n. 71 
Inattentiveness, misconduct of employees, § 258, p. 899 
Incapacity, 

Burden of proof, review of agreement or settle- 
ment, § 907, p. 329 
CJhildren, evidence, § 552, p. 655 
Condition of body, weakened reslstance, § 165 
Deatb beneflts, children, § 141(3), p. 491 
Defined, § 296, p. 1037 

Earn livelihood, children, dependency, § 147 
Bmployee, evidence, § 555(8) 

Extent of incapacity, generally, ante 
Husband, death of wife, § 14(K1) 

Lump sum payments, burden of proof, § 348 
Nature of incapacity, generally, post 
Notice, causing defect or delay in giving, § 450, 
p. 331 

Parent, evidence, § 552, p. 658 
Partial. Partial disability, generally, post 
Incapacity for work, 

Amount of compensation, § 295, p. 1026 
Basis, § 13 

Causa! connectlon, § 297 
Defined, § 295, p. 1027, n. 68 
Permanent total disability, § 299, p. 1068 
Incentive payments, computation of compensation, 
wage basis, § 29^ p. 1011, n. 52 
Inception of business, employment in course of busi- 
ness, § 70, p. 295 

Inchoate right of dependent, death benefits, § 137 
Incidental, 

Claims, trial de novo, § 766, p, 1264 
Operations, course of business, § 70, p. 294 
Incidents of employment, 

Accident, § 5, p. 45 

Arlsing out of employment, risk, § 210, p. 693 
Oasual employment, § 69, p. 288 
Comfort of employee, acts for, § 220, p. 722 
Connection, arising out of employment, § 209, 
p. 685 

-Contractores employees, princlpal employer’s lia- 
biUty, § 109, p. 380 

Course of employment, § 214, p. 709; § 216, p. 717 
Duties, § 216, p. 712 

Employeees benefit, acts for, § 222, p. 744 
Extraterritorial application of law, § 23, p. 154 
Eorseeability of accident, § 211 
Horseplay, etc., test, § 225, p. 755 
Independent contractors, § 90, p. 315 
Injury, arising out of employment, § 209, p. 684 
Outside state, goveming law, § 23, p. 158 
Kisk, i 210, pp. 695. 697 

Incipient injury, computation of compensation, date, 
§ 293, p. 989, n. 61 

Incisional hernia, defined, § 185, p. 638, n. 79 
Incitation of injury, accident, § 157 
Included employments, §§ 27-36, pp. 176-221 
Questioas of law and f act, $ 604 


Income loss, death benefits, partial dependent, § 323, 
p. 1165 

Income taxes, deductions for, employee test, § 104 
Incompetent evidence, 

Admissibility, § 526 

Findings, conclusiveness, § 763(3), p. 1189, n. 41 
Harmless error, § 759, p. 1154 
Remand, findings, etc., § 788, p. 28 
Bules of evidence, § 547(12) 

Incompetents, 

Guardian ad litem, generally, ante 
Nurse, bar of action, § 918, p. 370 
Third-person tort-feasors, statute of limitations, 
§ 1014, p. 557 

Witness, hearsay testimony, § 547(12), n. 48 
Inconsistent conclusions of law, § 634 
Inconsistent evidence, § 547(1), p. 581 
Declining award, § 555(1), p. 669 
Expert testimony, § 555(5), p. 676 
Questions of law and fact, § 599, p. 852 
Inconsistent findings, 

Fact, § 634 

Setting aside, § 763(7), p. 1215 
Inconsistent pleas, actions, negligence, etc., § 950 
Inconsistent i)Olicy, construction, § 353(4) 

Inconsistent statements, 

Claimant, § 547(9), p. 608, n. 33 
Impeaching testimony, § 598, p. 846 
Incontrovertible proof, hernia, § 555(13), p. 714, n. 31 
Incorporation of employer in another state, govern- 
ing law, § 22, p. 145, n. 71 

Increase of compensation, §§ 849^0, pp. 187-306 
Children, illegal employment, § 113, p. 395 
Constitutionality of statutes, § 19, p. 82 
Children and minors, § 19, p. 85 
Disability, 

Burden of proof, § 860, p. 257, n. 15 
Evidence in proceeding to modify award, 

§ 860, p. 266 

Effect as to interest, § 847, p. 181, n. 49 
Modification of award, § 854, p. 225 
Payments, disability compensation, discretion, 
§ 296, p. 1040 
Increase of disability, 

Additional compensation, § 854, p. 217 
Modification of award, relief granted, § 873, p. 285 
Review of agreement or settlement, § 900 
Waiver of right to review of award, § 855, p. 233 
Incredible evidence, 

Disregarding, § 547(8), p. 603 
Rejection, § 547(8), p. 607 
Indebtedness, 

Assignment, daim for transportation for antece¬ 
dent debts, § 387 
Oollection of, 

Employee's benefit, § 222, p. 742, n. 94 
Mutual purpose trip, § 221, p. 735, n. 40 
Oontributions to, grand<^ildren’s death benefits, 
§ 144 

Bmployee, deductions, § 330, p. 1189 
Lump sum payments, 

Evidence, § 348 
Grounds, § 343 

Powers to direct lump sum payments, $ 350 
Indefinite employment contract, independent contrac¬ 
tor, evidence, § 91, p. 319 
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Indefinite evidence, § 547a), p. 581 
Accident, § 555(1), p. 666, n. 86 
Declining award, § 555(1), p. 669 
Medical testimony, § 547(10), p. 617 
Submission of issues to jury, § 777, p. 1320 
Indemnification, 

Collateral source, action for injuries, mitigation 
of damages, § 946 
Contract, Insurance, § 353(2) 

Employee, loss of time, compensable injuries, 

§ 918, p. 354, n. 12 

Impairment of earning capacity, intent of law, 

§ 295, p. 1028, n. 80 

Insurance, medical and hospital Services, dis- 
charge of liability, § 275, p. 935 
Insurer of immediate employer, § 993 
Physical ailments, basis, § 13 
Policy, private Insurance, § 376, p. 108, n. 27 
Secondary liability, § 111 
Simultaneous employers, § 46, p. 236, n. 35 
Tbird pcrsons, 

Actions against, S§ 984,1012 

Tbird persons, actions by employee 
against, post 

Employer’s agreement, rigbts of insurer, 
§ 1010, p. 543 

Indemnity from employer, rigbts, $ 982, 
pp. 455-457 
Tort-feasors, 

Liability, § 1039, p. 607 
Ploadings, § 1023, p. 576 
I*rima facie evidence, § 1030, p. 591 
Procoods rccovered from, § 1041, pp. 614- 
622 

Statute of limitations, § 1014, p. 553 

Indopendent, 

Acta of employee, meal periods, § 243, p. 862 
Agency, discase produced by, § 169, p. 569 
Oanaca, torts, § 10, p. 58 

Occupation, independent contractor, test, § 94, 
p. 334 

Independent contractors, § 90, pp. 311-362; § 92, 
p.320; § 106, p. 359 
Action for damages, S 017, p. 354 
Api>ollate courfa determination, § 963 
Asslatants, tc.st, f 95, pp. 336-330 
Authority to coutrol, test, § 92, p. 321, n. 1 
Award against, $ 642 

Burden of proof, § 518, p. 481; § 708, p. 1284 
Children. 8 114 
ClalniH, 8 107, p. 370 
Oonmion-law dGfen.sea, § 039 
Constltutional amondments. 8 17 
Contract of emidoyment, 8 00, pp. 314, 315, n. 45; 
8 91, p. 318 
Control. 8 02, p. 330 

Discharge for unaatisfactory work, 8 03 
Insurance, 8 00, p. 314 
Klght of control, 8 92, p. 327 
Tests, 8 01, p. 317 

Control. etc., 8 00, p. 311; § 02, pp. 320-331 
Coverago, notice, 81% p. 43(i, n. 14 
Defined, 8 00. p. 312 

Denial of compensation, conclusiveness, § 657, 
p.004 

Dual capacity as employee, 8105 


Independent contractors—Oontinued 
Luratlon of work, test, 8 98 
Bmployees of, 8107, p. 373 
Govemmental body, § 118 
Painting cburdi, § n. 10 
Private Insurance, 8 371, p. 75, n. 24 
Scope of act, § 922, n. 12 
Status, evidence, § 650, p. 637 
Employer*s negligence, presumptions, § 944, p. 415 
Employment by, place of contract and of injury 
outside jurisdiction, § 25, n. 76 
Evidence, ante 

Farm product delivery, motor vebicle, § 33, p. 195 
Findings, § 628 

Construction, § 636, p. 936, n. 63 
Statutes, § 629, p. 902, n. 17 
Fumisbing equipment, materials or suppiles, test, 
§ 96 

Highway worker using own equipment, § 117, 
p. 410 

Instructions to jury, § 623; § 778, p. 1327 
Liability, action against tbird person, § 985, p. 472, 
n. 50 

Loaned employees, control, § 47, p. 247 
Mistaken attempt to collect compensation, bar of 
action for damages, § 936, p. 397 
Mixed questions of law and fact, § 600 
Nature of Service or business, test, § 94, pp. 333- 
336 

Partnersbip, number of employees, 8 42, p. 229 
Payment, 

Expenses, test, § 97 
Services, test, 8101, pp. 343-349 
Performance of Services for otber employers, test, 
§ 100 

Place of work, test, § 90 
Premiums, Insurance fund, i 361 
Principal contractores relation, § 107, p. 360 
Private Insurance, coverage, § 372, p. 80, n. 7; 

§ 372, p. 94, n. 41; § 372, p. 96, n. 54 
Questions of law and fact, § 606, p. 850 
Belation of employed person, determination, § 64, 
p.270 

Kemote subcontractores liability, § 107, p. 363 
Keview by court, status, § 763(9), p. 1228 
Bight to terminate relation, § 93 
Scope of review, 8 752, p. 1132, n. 95 
Services, 

Nature, § 94, pp. 333-336 
Other employers, § 100 

Payment for, § 92, p. 320; § 101, pp. 343-349 
Sprayiiig and dusting crops, employee-duster pllot, 
§ 33, p. 194, n. 28 

Statua, review by court, 8 763(9), p. 1231, n. 34 
Termination of relation, power, § 93 
Tests, § 01, pp. 316-320; 8 02, p. 325 
Control, otc., § 92, pp, 320-331 
Duration and quantity of work, § 98 
Purnishing equipment etc„ § 96 
Hiriug, etc., asslstants, 8 05, pp. 336-339 
Nature of Service or business, § 94, pp. 333- 
336 

Payment, 

Expenses, § 97 
Services, § 101, pp. 343-349 
Performance of Services for other employers, 
8 100 
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Independent contractors—Oontinned 
Tests—Continued 

Place of Work, § 99 

Termination of contract by eltber party, § 93 
Tbird-persoii tort-feasors, 

Answer, § 1024, p. 581 
Pleadlngs, § 1023, p. 576 
Insurer, § 1023, p. 578 

Weigbt and sufficiency of evidence, § 1030, 
p. 592 
Trlal de novo, 

Admissibility of evidence, § 768, p. 1289, n. 78 
Burden of proof, § 768, p. 1285, n. 45 
Wage computation, change of status, § 294, p. 1024, 
n. 44 

Independent intervening agency, death, § 204, p. 666 
Independent intervening cause, 

Arising out of employment, § 209, p. 688 
Gausation, § 203, p. 661 

Medical or surgical treatment aggravating injury, 
§ 207 

Proximate cause, generally, post 
Question of fact, § 610, p. 867, n. 76 
Review by court, § 763(9), p. 1240, n. 55 
Indian enterprises on tribal reservations, applicabil- 
ity of statutes, § 56, p. 250 
IndifiPerence to danger, 

Mixed questions of law and fact, $ 600 
Weigbt and suflaciency of evidence, § 558 
Indiscretion of employee, rlght of recovery, § 11 
Indiscriminate awards, uncertain evidence, § 547(1), 
p. 581, n. 27 

Indispensable parties, tbird-person tort-feasors, § 1019, 
p. 566, n. 97 

Individual purposes, duties for, § 222, pp. 741-749 
Indubitable evidence, earning capacity, § 568, p. 776 
Induced errors, scope of review, § 756 
Indulgence of employer, partial disability, amount of 
compensation, § 302, p. 1085, n. 86 
Industrial accident fund. Contributions, ante 
Industrial accidents, 

Lightning injuries, § 195 
Occupational diseases, § 169, p. 564, n. 5 
Presumption of jurisdiction, § 425, p. 269 
Industrial act, common sense viewpoint, § 154, p. 531 
Industrial background, total disability, occupational 
diseasc, § 299, p. 1058 
Industrial bllndness, 

Percentage of normal Vision, § 316, p. 1135, n. 20 
Pre-existing condition, § 178, n. 63 
Prior defect, § 316, p. 1138 
Weigbt and sufficiency of evidence, § 571, p. 804 
Industrial Gommission. Boards and Commissions, gen- 
orally, ante 

Industrial Diseases. Occupational Diseases, generally, 
post 

Industrial enterprises, employment in, § 35, n. 1 
Industrial bandicap, cbange of condition to partial in- 
capacity, review of settlement, § 900 
Industry, 

Burden of care, S1 

Gare and upkeep of buman agency, § 5, p. 41 
Injuries, burden of loss^ § 152 
Mecbanical appliances, § 5, p. 44 
Occupational diseases, fending against, § 169, 
p. 566 


Industry—Continued 

Place of contract and of injury outside Jurisdie- 
tion, § 25, p. 168 
Sbifting burden to, § 5, p. 39 
Inequitable construction of statutes, § 20, p. 89, n. 95; 

§ 20, p. 93 
Inexperience, 

Glaimanfs testimony, § 547(1), p. 584 
Self-inflicted injury, § 264 
Infants. Children and minors, generally, ante 
Infection, § 256 
Accident, § 166 

Abrasion of skin, § 167, p. 548 
Aggravation, § 172 

Injury, § 298, p. 1050 

Gausal connection, weigbt and sufficiency of evi¬ 
dence, § 556, p. 762 

Ck)ntagious and infectious diseases. Diseases, 
ante 

Disability resulting from, § 168, p. 552 
Diseases, generally, ante 
Evidence, source, 555(9), p. 693 
Expert testimony, cause, § 555(5), p. 680 
Findings, 

Deatb, § 631, p. 926, n. 57 
Sufficiency, § 631, p. 924 
Gangrene, generally, ante 
Question of fact, likelibood, § 609, n. 62 
Reduction of power to resist, death, § 204, p. 666, 
n. 715 

Inferences, 

See. also, Presumptions, generally, post 
Accident, § 513, p. 460 

Prima facie case, § 555(1), p. 664, n. 79 
Actions for injuries, § 956 

Aggravation of impaired condition, accident, § 171 
Appeal or review, § 763(5), pp. 1202-1206 
Aetion for compensation, § 764^ p. 1255 
Award, § 763(8), p. 1222 
Denial of compensation, § 763(1), p. 1174 
Dependency, § 763(9), p. 1232 
Longshoremen’s and barbor workers’ compen¬ 
sation act, § 763(10), p. 1248 
Manner of deatb, § 763(9), p. 1240 
Record, § 757, p. 1143, n. 94 
Appellate court, favoring award, § 763(2), p. 1176 
Gausal connection, § 550, p. 741 
Gause of deatb, § 555(1), p. 667, n. 07 
Gircumstantial evidence, § 547(5), p. 596 
CJompensable injury, § 51^ p. 460 
Compensation and salary, payment of, ind^end- 
ent contractor test, § 101, p, 345 
Conjecture, § 547(4), p. 595 
Construction favoring claimant, § 547(7) 
Contractors, 

Evidence, § 549, p. 030, n. 5 
Insurance, 1110, p. 386 

Delay in filing clalm, projudice, § 577, p. 823, n. 71 
Discharge of obligation to make compensation, 
crediting payments, § 330, p. 1180 
Blection by employer to come under act, Insur¬ 
ance, § 122, p. 428 

Emotional disturbance, beart attack, § 555(17), 
p. 726, n. 30 

Employer^s negligence, employee’s admission, 
§ 044, p. 414, n. 10 
Evidence, § 547(2), p. 586; i 647(6) 
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Inferences—Continued 

Bxpert testimony, § 655(6), p. 677 
Causation, § 555(5), p. 683 
Eye loss, § 194, p. 650, n. 35 
Facts and clrcumstances, generally, ante 
Findings, § 628 

Oonclusiveness, § 763(3), pp. 1181,1184 
Sufflciency, § 631, p. 921; § 632 
Going to and from work, travel compensation, 
§ 233 

Hearlng, § 687 

Heart failure, natural causes, § 555(12), p. 706 
Impairment of earning capacity, § 295, p. 1027 
Independent contractor, control, § 92, p. 328 
Injnry, § 555(6) 

Judgment, non obstante veredicto, § 780, p. 1341 
Loss of part of fingers, impairment of use of hand, 
§312 

lioss of use of member, § 571, p. 801 
Misconduct of employer, hazards, § 332, p. 1201 
Notice of injury, prejudice, § 576, p. 815, n. 38 
Nurse attendance, § 284, p. 958 
Place of contract, auestion of fact, § 602 
Reasonable inferences, generally, post 
Reliance upon, § 509 
Reviewing board, § 761, p. 1163 
Setting aside award, pleadings, § 707, p. 1271 
Special employers, evidence, § 549, p. 629, n. 99 
Submisfiion of issiies to jury, conflicts, § 777, 
p. 1319 

Third-person tort-feasors, 

Questions of law, § 1032 
Weight and sufflciency of evidence, § 1030, 
p. 591 

Trial de novo, argument, § 775, p, 1309 
Undlsputed facts, 

Oonclusiveness of findings, § 763(5), p. 1206; 
§ 763(7), p. 1215 

Reasonable inferences, finallty, § 7C3(»*'i), 
p. 1205, n, 92 

Infirmitics. PreK>xisting infirmities and diseases, geii’ 
erally, post 

Inflaming minrls of jurors, trial de novo, argument, 
§ 775, p. 1307 

Inflatlon, additional payment from special fund, § 837, 
p. 148 

Influenza, § 168, p. 550 

Informal contract of employment, independent con- 
tractors, evidence, § 91, p. 319 
Informal findings, etc., appellate courts, inquiry into 
facta, § 763(1), p. 1174 
Informal rcmedy, § 5, p. 42 
Information, prosecution for offenses, § 914 
IngresH and egrcss, 

Kntrances, eta, use of, § 239 
Premises of oinployor, § 2,34, j). S2,1 
Reasonable time for, going to and from work, 
S 234, p, 821. n. 70 
Use of ways, f 238 
Inguinal hernia, § 185, p. 630 
Inhalutlon, 

Bad air, evidence, § 555(10), p. 608 
Dust, aggravation of disejisc, 

Evidence, $ 555(17). p. 729, n. 46 
Pre-existlug pulmonary tuberculosis, § 171, 
n. 76 

Fumes, ante 


Tnhalatlon—Uontinued 
Gas, ante 
Inherent, 

Oonditions, idlopathic disease, § 163 
Power of court, new trial, granting, § 781, p. 1342 
Rlsk or hazard, arising out of employment, § 210, 
p. 692 

Inheritance, 

Apportionment of compensation, § 324, p. 1171 
Death benefits, § 130 

Brothers and sisters, § 143 
Deductions, § 331, p. 1197 
Death of beneficiary, § 146 
Distinguished, § 8 
Initiator, horseplay, § 225, p. 753 
Injections, medical treatment, § 196, n. 71 
Injunctions, 

Award, enforcement, § 654, p. 976 
Constitutionality of statutes, § 19, p. 71 
Enforcement of award, suspension of limitations, 
i 844, p. 173 

Physician*s judgment, evidence, § 284, p. 958 
Sel^ement between employee and third person, 
right of employer, § 1007 

Suspending or setting aside compensation order, 
§876 

lujustice. Hardship, generally, ante 
In limine, plea of prematurity, § 581 
Inmates, 

Homes, wage computations, § 294, p. 1013, n. 63 
Public institutions, death benefits, dependent, 
§ 321, p. 1160 

Innately dangerous employments, occupational diseas¬ 
es, § 169, p. 576 

Iiins and innkeepers. Hotels, generally, ante 
Inoculation, lllness, § 256 

Insane persons. Mentally deficient and mentally ill 
persons, generally, post 
Insects, 

Bites, question of fact, § 609, n. 03 
Oausal connection, weight and sufflciency of evi- 
dencc, § 556, p. 756 
Injuries by, §§ 198, 256 
Tnsenslbility, intoxicatioii, § 263, n. 45 
Inside workers, Street accidents, § 248, p. 876, n. 03 
Insolvoncy. Bankruptcy, generally, ante 
Inspection and inspectors, 

Bmployer’s time book, notice, § 594 
Guard, misconduct, weight and sufflciency of evi¬ 
dence, § 574, n. 9 

Independent contracts, control test, § 92, p. 330 
Machinory, salesman, § 36, p. 212 
Misconduct of employers, walver of orders, § 333, 
p. 1204 

Motor vehicles, superintendent, § 29, p. 187, n. 49 
Premisea, triers of fact, § 589 
Principal employer^s llabillty, § 109, p. 382 
Record, bar of action, award, § 958 
Violatlon of safe-place statute, weight and suffl¬ 
ciency of evidence, § 674, n. 9 
Work, working hours, injury after, § 230, p. 781 
Installments, payments, 

Attorney’s fees, payment, § 821 
Maturing on default, § 842, pp. 108-171 
Premiums to Insurance fund, § 363 
Instigator, horseplay, § 225, p, 753 
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Instinctiveness» 

Employee*s intent to injnre another, § 265 
Employer^s orders, etc., violations, § 261, p. 904 

Institution of proceedings, 

Bar of action for damages, § 036, p. 395 
Weight and suflQlciency of evidence, § 577, pp. 817- 
824 

Institutions, 

Gharitable institutions, generally, ante 
Oonfinement in, termination of compensation, 
§ 854, p. 229 

Inmate of, d^ndent, § 321, p. 1160 
Public employees, bazardous occupations, § 116, 
p. 405 

Instructions, 

Adjustment or termination of comi)ensation, § 862, 
p. 275 

Doctor, evidence, following, § 555(9), p. 693 
Findings, violations, § 629, p. 905 
Obedience to, control of independent contractor, 
§ 92, p. 326 

Payment of wages, tests of employer-employee 
relation, § 64, p. 277 

Physicians, refusal to carry out, § 819, p. 1150, 
n. 46 

Proceedings for furtber review, post 
Remand, § 788, p. 31 

Supervisor, misconduct of employee, § 336 

Instructions, rules or orders of employer, 

Acts for benefit of third persons, good will, § 224 
Carrying weapons, § 228, p. 774 
Gourse of employment, restricting, § 217 
Furtherance of business, § 231, p. 795 
Going from one place of work to another, § 231, 
p. 804, n. 83 

(Joing to and from meals, § 240, p. 854 
Going to and from work, § 232, p. 813, n. 21 
Manager engaging physician to treat employee, 
§ 275, p, 938, n. 66 

Questions of fact, disobedience, § 611, p. 874 
Beview by court, violations, § 763(9), p. 1235 
Self-inflicted injury, horseplay, etc., § 264 
Violations of, § 245, pp. 865-870; § 261, pp. 903- 
906 

Intoxication, § 247, n. 76 
Leaving piant, § 220, p. 729, n. 14 
Weight and sufficiency of evidence, disobedience, 
§561 

Instructions to jury, § 623 
Actions, 

Personal injuries, § 961 
Wrongful death, § 978 

Agreement or settlement, review, § 908, p. 336, 
n. 59 

Appeals, objections and exceptions, § 707 
Argument, hearing, § 775, p. 1310 
Boards or commissions, rullng of law as, § 386 
(Compensation agreements, action to set aside or 
review, § 412, p. 237 
Death, time, § 204, p. 667, n. 81 
Dependency, parents, § 142, p. 500, n. 78 
Findings, construction, § 779, p. 1334 
Harmless error, § 759, p. 1156; § 888 
Lump sum payments, § 349 
Objections to testimony, § 591 
Prejudicial error, § 759, p. 1158 


Instructions to jury—Oontinued 

Premiums or rates, private insurance, action for, 
§ 371, p. 82 

Proceedings for further review, 

Consideration for first time, § 797, p. 56 
Error cured by, § 808, p. 99 
Objections, requisites, § 797, p. 56 
Record, contents, § 801, p. 69 
Scope and extent, § 803 
Befusal, § 623 

Request for, preserving questions for review, § 709 
Reversal of judgment, § 983 
Review of failure to give, failure to snbmit re¬ 
quest, § 880, n. 31 
Right of review, § 690, p. 1047 
Third-person tort-feasors, § 1031 
Hearing error, § 1036 

Trial court overruling request, subsequent grant- 
ing, § 777, p. 1322 
Trial de novo, § 778, pp. 1323-1331 
Questions of fact, § 776, p. 1313 
Trial jhdge*s remarks, curing improprieties, § 770, 
p. 1301 

Instruments or instrumentality, 

Boards or commissions, power to reform, modify 
or cancel, § 384, p. 147 

Employer, co-employees* assaults, § 226, p. 758^ 
n. 13 

Control of, arising out of employment, § 209, p. 686 
Employee creating, § 213 
Furni^ing, independent contractor test, § 96 
Risk incidental to employment, § 210, p. 605, n. 50 
Trial de novo, proof of contents, § 768, p. 1288^ 
n. 64 

Insurance agent, employee status, § 89, n. 14; § 106 
Insurance and insurers, § 353(1) 

Abrogation of defenses, 

Assumption of risk, § 941, p. 406 
Employer’s failure, § 940 
Accident, defined, § 154, p. 531, n. 28 
Accident and health insurance, generally, ante 
Accidental injury, § 353(1), p. 25, n. 83 
Acquiescence in wage scale, weight and suflacien- 
cy of evidence, § 568, p. 774 
Acts, 

Glassihcation, § 2 
Part of contract, § 353(3) 

Actions, 

Application to flx amount of compensation^ 
§ 947 

By or on behalf of, § 1012 

Third-person, post this subhead 
Employer action againat insurer, § 844, p. 174 
Name of, third-person tort-feasors, § 1016 
Pleadings, § 949 

Adjustments, matters between employee and in*- 
surers, boards, powers, § 384, p. 146 
Admissibility of evidence, existence of policy 
§ 768, p. 1291 

Admissions, rate of compensation, § 289 
Agreement or compromise with, review, | 898, 
p. 315 

Ambigulty, resolving in favor of insured or em¬ 
ployee, § 353(4) 

Appeal and review, 

Bmployer*s right to be heard, § 656, p* 1142: 
Liabillty, § 763(9), p. 1245 
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Insurance and insurers—Continued 
Appeal and review—CJontinued 
New parties, § 718 

Order approving compensation agreement, 
§ 408 

Parties, right of appeal, § 689, n. 98 
Presumptions, § 757, p. 1149 
Remitting cause to board, § 790, p. 38 
Reversal of award, § 785 
Right of review, denial of liability, § 690, 
p. 1048 

Supersedeas, § 735 

Application for employment, false answers or 
stateiuents, § 353(1) 

Approval, chaiige of insurers, necessity, § 373, 
p. 96 

Assignee of claim, third-party wrongdoer, real 
party in interest, § 1019, p. 567 
Assignmont, 

Employoe’s rights against third party wrong- 
door, § 993 

Third party’s liability effect, § 1038, p. 605 
Authority to pay compensation, weight and suf- 
ficiency of evidonce, § 578, p. 826 
Autopsy, demand by carrier, § 485 
Award, 

Amendment, § 649, p. 965 
Persons liable, § 642 

Bankruptcy of employer, party to proceeding to 
incroasG compensation, § 858, n. 57 
Beneficiarios, construction favoring, § 353(4) 
Benefit of injured party, § 353(1) 

Bili of exceptions, party, § 737 

Boards and commissions, ante 

Buyer carrying for seller^s employees, § 107, p. 370 

•Calculation of, independent contractor test, § 102 

Gancellation, ante 

Oarriers or policies, number, § 353(1) 

Classification, powers of commissioners, § 353(1) 
'Collectiona or recoverios from third persons, 
Benefit to, § 396 
Lial)iUty for doficiency, § 397 
Common law rcmedy, eatoppel, f 918, p. 362, n. 23 
OoBrtmutation of puyment, 

Agrcements, objections, § 338 
Consont, § 341 

€ompany mistakenly charged as insurer, flindings, 
8 035, n. 34 

Gompeuaation acts, scope of insurance fixed by, 
ii 372, p.92 
Compulsory, § 353(1) 

Concluslveness of award or Judginent as to lia¬ 
bility. § 853, p. 205, n. 74 

Confllct, favoring insurod or employoe, § 353(4) 
Consolidatlon procecdings to secure compensa¬ 
tion, § 418 

Constitutionallty of statutos, 819, p. 77 
Paying into state fund, § 19, p, 72 
Coastruction of policies, § 353(2) 

Acts and rulos as part of contract, 8 353(3) 
Boards or commissions, jurisdlctlon, § 377, 
p. 123 

Construction against indemnity, 8 372, p. 89 
Pavor of Insured or employee, 8 3^(4) 
Insurance funds, 8 364 

Contractee negotlating, independent contractor 
test, § 104 


Insurance and insurers—Continued 

Oontractors, principal employer*s duty, $ 110, 
p. 384 
Gontracts, 

Praud on, setting aside, § 410, p. 224 
Insurance fund, construction, § 364 
Liability, extension of, § 127, p. 439, n. 55 
Party to agreement, § 403 
Corporations, § 82 
Oflacers, § 82, p. 304 
Costs, assessment, § 288 

Ooverage as issue in action on award, S 344, 
p. 174 

Criminal sanctions, § 353(1), p. 25, n. 83 
Death benefits in nature of, § 130, n. 14 
Deductions from award, § 330, p. 1191 
Denial of liability, surgical operations, 8 319, 
p. 1149 

Disability after expiration of, mercury poisoning, 
§ 169, p. 584, n. 33 

Disability compensation, failure, § 296, p. 1041 
Discharge of obligatlon to make compensation, 
crediting payments, § 330, p. 1180 
Dismissal of appeal, employee’s motion, 8 749, 
p. 1123 

Dividends, powers of commissioners, § 353(1) 
Doubt, favoring insured or employee, § 353(4) 
Effect on right to judgment on award, § 845, p. 175 
Election by employer, § 353(1) 

Act, election to come under, § 122, p. 427; 
§ 128 

Evidence, § 551 

Bmployer-employee relation, tests, § 64, p. 278 
Bmployers, § 9 

Gifts, setoff, § 330, p. 1185, n. 81 
Insurer, party to compensation agreement, 
§ 403 

Occupational dlsease acts, § 169, p. 562 
Performing labor, § 41 
Proceeding against, medical fees, § 279 
Within act, evidence, 8 549, p. 626, n. 79 
Employment contract, § 14 
Employments included, evidence, § 548 
Estoppel. Waiver and estoppel generally, post 
this subhead 

Exclusive of remedies, failure to provide, § 933 
Bxistence of contract, weight and sufliciency of 
evidence, § 575 

Extrahozardous occupatlons, road building, § 353 
(1), p. 25, n. 83 

Failure to provide, pcnalties, 8 913, p. 347 
Pali, weight and sufflciency of evidence, 8 556, 
p. 762, n. 72 

Pindings, § 629, p. 901, n. 11 
Estoppel, § 031, p. 922, n. 18 
Sufficiency, § 631, p. 015 

Fraud on carrier, compensation agreement, set¬ 
ting aside, § 410, p. 224 
Funds, 

National funds, §§ 357-368 
State insurance fund, generally, post 
Govcrnmental agencies, independent contractores 
employees, § 118 

Group accident insurance, sufflciency to warrant 
payment from special fund rather than hold- 
ing employer liable, § 837, p. 150, n. 21 
Guaranty contract, § 353(2) 
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Insurance and insurers—Continued 
Waiver and estoppel—Continued 

Settlement or actlon of claim against thlrd 
person, § 401, p. 192 

Weight and sufficiency of evidence, § 768, p. 1298 
Insurance board, rates, retroactive operation of stat- 
utes, § 21, p. 1S8 

Insurers. Insurance and insurers, generally, ante 
Intelligence of employee, 

Disability compensatlon, § 296, p. 1037 
Itight to compensation, § 11 
S<iedule injuries, other cases, § 307, p. 1110 
Intelligent construction of statutes, § 20, p. 91 
Intention of legislatore. 

Accident, construction of word, § 154 
Appeals, exclusiveness, § 671, p. 1022 
Ascertaining, § 20, p. 90 

Ohange of law, arbitrator*s decision, § 655, p. 983, 
n. 49 

Cbaritable institutions, exclusions, § 57 
Gomputation of compensation, 

Overtime, § 292, p. 984, n. 13 
Tips, § 294, p. 1011, n. 43 
Wage basis, § 293, p. 1006, n. 91 
Construction, 

Act as whole, § 20, p. 126 
Statutes, § 20, p. ^ 

Corporation, offlcers, § 82, p. 302, n. 23; § 82, 
p. 304 

Course of employment, § 214, p. 710 
Deatb benedts. 

Indigent parents, § 142, p. 496 
Specific provisions, § 321, p. 1162 
Dependency, § 138, n. 99 

Children, presumptions, § 141(3), p. 495, n. 25 
Deatb beneflts, § 134, p. 454, n. 11 
Separations f rom spouse, § 140(3), p. 471, n. 80 
Baming capacity, § 289, n. 3 
Election to come under act, 

Witbdrawal, § 129 
Writing, § 122, p. 429, n. 50 
Employees within, §§ 59-119, pp. 262-424 
Evidence, 1550, pp. 630-644 
Questions of law and fact, § 606, pp. 857-860 
Bmployers within, §§ 37-58, pp. 221-261 

Accepting act tbough not subject tbereto, § 48 
Definitions, § 38 
Evidence, § 549, pp. 625-630 
Questions of law and fact, § 606 
Exclusive remedy, § 918, p. 356, n. 13 
Es±raterritorial operation of statutes, § 22, p. 144 
Farm workers, exemptions, § 33, p. 195 
Findings of fact, § 627, p. 893 
Hernia, accident, § 185, p. 629 
Impairment of eaming capacity, same of anotber 
employment, § 295, p. 1033 
Injuries, 

Course of employment, $ 152 
Intentional injury, § 246, n. 66 
Outside state, employment contract, $ 23, 
p. 151 

Judicial legislation, § 20, p. 121 
Jurisdiction, reservation, § 656, p. 989 
Liberal construction of statutes, § 20, pp. 105,108, 
120 

Meaning of words, § 20, p. 122 
Lump sum awards, § 337, n. 87 


Intention of legislature—Continued 

Medical and hospita! expenses, interest, § 277 
Misconduct of employer, safety measure viola- 
tions, § 333, p. 1207, n. 1 
National guard, § 116, p. 407 
Occupational diseases, § 169, p. 561 
Common law remedy, § ^4 
Partial disability, § 303, p. 1089, n. 9 
Partnership, employer, f 50 
Permanent injuries, § 30i, p. 1094 
Possibilities, § 547(3), p. 587 
Premises of employer, § 231, p. 787 
Public offlcers, exclusions, § 115 
Rehearing petition, statutory period expiration,. 
§ 663, p. 1011 

Review, sufficiency of grounds, § 730, p. 1093 

Right to compensation, § 28, p. 178 

Schedule injuries, § 306, p. IIOG, n. 44 

SiUcosis, § 169, p. 586 

Successive injuries, § 308, p. 1117, n. 48 

Suicide, mental health, § 264 

Surgical operations, election, § 319, p. 1144 

Technical formality, § 5, p. 42, n. 75 

Temporary total incapacity, § 304, p. 1096, n. 72 

Transportation by employer, § 235, p. 839 

Violation, § 260 

Wage computation, concurrent contracts, § 294, 
p. 1020, n. 20 
Workmen, defined, § 60 
Intention of parties, 

Death benefits, separation from spouse, § 140(3), 
p. 470 

Bmployer’s servant, § 109, p. 382 
Governing law, § 23, p. 157 
Independent contractor, tests, § 91, p. 319; § 104 
Medical and hospital Services, contracts, S 275, 
p. 935 
Notices, 

Act, tntent to come under act, § 122, p, 426 
Appeal, time, § 722, pp. 1072-1076 
Judgment on award, § 845, p. 175, n. 67 
Medical treatment, modificatlon of award, 
S 857 

Not to come under act, third-person tort-feas- 
ors, presumptions for employer, § 1028, 

p.586 

Trial de novo, cancellation of Insurance, § 766, 
p. 1267 

Place of contract and of injury outside jurisdic- 
tion, f 25, p. 167, n. 75 
Separation from spouse, § 140(3), p. 476 
Transportation contract, § 235, p. 843 
Wage computations, livlng expenses, § 294, p. 1013 
Weight and sufficiency of evidence, partnership 
employee, § 768, p. 1294, n. 10 
Intentions, 

Accidents, § 159 

Shooting, § 228, p. 772, n. 24 
Acts, injury, employer, etc., § 161 
Appellate courts, favoring award, § 763(2), p. 1176 
Assault, 

Statutory provisions, § 227, p. 771, n, 17 
Third person, 1226, p. 764, n. 66 
Board, 

Implied flbndings, § 636, p. 940 

Beview, language of boarder, S 782, p. 14 
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Intentions—Oontlnued i 

Oasual employment, § 69, p. 287 

Congress, loiigshoremen*s compensation act, 
construction as a whole, § 20, p. 127, n. 76 
Ctonstniction of statutes in favor of employees 
and dependents, § 20, p. 112 
CJontribute wages, death beneflts, partial depend- 
ency, § 323, p. 1170 
Death beneflts, 

Contiibutions to support, § 140(3), p. 479 
Loco parentis, § 141(2), p. 487 
Deductions froni compensation, gratuitous wages, 

§ 330, p. 1184 

Deviation from proper route, § 222, p. 747 
Discharge of obligation to make compensation, 
crediting payments, § 330, p. 1180 
Election of remedies, § 990, p. 497 
Employee, 

Course of employment, 1216, p. 716 
Bxertion, longshoremen and harbor workers, 

§ 182, p. 616 

Eyes, iiijury to, § 104 

Hcart attack, continued performance of du- 
ties, § 184, p. 629 
Individual purposes, § 222, p. 745 
Misconduct, § 336 
Protection, § 5, p. 47 

Employor-employee relation, severance of, § 23, 
p. 159 
Bmploycrs, 

Minor*s employment, increased compensation, 

§ 34, p, 1210 

Orders, etc., violations, § 261 
Produce death, deliberate, third-party action 
against, § 968 

Enabling amendments, funds, § 17 
Bnforcing obligation to support, evideiice, § 141 
(3), p. 494 

Bxclusion of employee from coverage, 1122, p. 427 

Exertion, § 182 

Findings, 

Aniendment, notico, § 635 
CJonformity to issuos, § 633 
Notice of injury, § (529, p. 900 
Going from lunch, sollcitlug business, § 240, p. 857, 

II. 86 

•Going to and from work, 

Proight elevators, S 239 
Labor contract, § 233, n. 60 
Use of wuys, § 238 

Going to work, employer*8 premises, S 234, p. 828 
Ilearsay evideiice, admissibility to show, § 527, 
p. 519 

Injuries, construction of statutes, § 152 
Injury «f anotluir, § 265 
Intoxlcation, § 2(53 
Law, eye injury, § 310, p. 1132, n. 3 
Llberal construction of laws, § 20, p. 108 
Mcdlcal and iiurial expenses, joiuder of clalms, 
ii 278, p. 943 

Medlcal Service contracts, § 266 
Miaconduct, 

Accident, deflned, § 154 
Employee, § 258, pp. 806, 897 

Weight and suffleiency of evidcnce, § 559 
Employer, § 332, p. 1190 
Navigation of ship, § 86, p. 310 


Intentions—Gontlnued 
New remedy, § 6, p. 62 

Out-of-state contracts, coverage, § 24, p. 162 
Out-of-state injuries, § 23, p. 152 
Outside employees, § 231, p. 797, n. 38 
Rules and regulations, violation of, § 260 
Safety appliances, failure to use, § 262 
Self-injury, § 264 

Weight and sufilciency of evidence, § 564 
Third parties* rights, construction of statutes, 
§ 20, p. 94 

Violation of rules, § 245, p. 869 
Willful negligence of employee, § 259 
Workman, accident, § 155 
Interest, 

Annulment of award, aflftrmance, § 788, p. 31 
Attorney*s fees, § 821 
Award, review by court, § 784 
Olaims, retroactlve operation of statutes, § 21, 
p. 137 

Commutation, 

Award, § 841, n. 35 
Payments, §. 338 

Compensation payments, § 847, pp. 179-182 
Compound interest on award, § 847, p. 179, n. 41 
Death beneflts, § 328 

Implied findings, teiider of sum awarded, § 636, 
p. 940 

Involuntary payment into state fund by employ¬ 
er, § 368 

Judgment, contents, part-due payments, § 644, 
p. 956 

Lump sum payments, computation, § 344 
Medical and hospital expenses, § 277, p. 942 
Petition, pleadings, § 648, p. 958, n. 98 
Review by court, judgment, § 789, p. 36 
Review of agreement or settlement, relief granted, 
S 908, p. 339 

Settlement of claim against third-party tort- 
feasor, § 1038, p. 604, n. 1 
Third-party tort-feasor’s liabllity, 

Action by or on behalf of employer or in- 
surer, § 1039, p. 605, n. 6; § 1039, p. 606, 
n. 11 

Indomnificatlon of employer or insurer, 
§ 1041, p. GIC 

Voluntary payments, deductions, § 330, p. 1184 
Interest of employer, third persons, acts for benefit 
of, § 224 

Interest of justice, lump sum payments, § 340, p. 1219 
Intercsts of parties, 

Lump sum payments, § 340 
Findings, § 349 
Grounds, § 343 

Procceclings for further review, right, § 796 
Tostlmony, § 547(9), p. 607 
Interforence by omployer, 

independeut contractor, test, § 92, pp. 327, 331 
Medical and hospital treatment, § 274 
Interlineations in pleadings, weight and sufficiency 
j of cvidonce, J 577, p. 817, n. 44 
Interlocutory, 

Awards, § 640 

Docision, dismissal of appeal, § 749, p. 1122 
Determination, review of agreement or settle¬ 
ment, $ OCis, p. 338 


1403 



WORKMEN^S COMPENSATION 


Interlocutory—Oontiinied 

Dlvorce decree, dependents, presumptions, S 140 
(2), p. 470 

InterlocTitory orders, 

Award, review by board, § 650, p. 968 
Medical and hospital bilis, § 285, p. 964 
Modiflcatiou or review, § 851, p. 193 
Proceedings for further review, § 795, p. 49, n. 96 
Intermediate conrt, farther appeals, presentation of 
grounds, § 715 

Interment, antopsy af ter, § 485 
Intermittent employment or Service, 

Oomputatlon of compensation, § 292, p. 984 
Wage basis, § 293, p. 1000, n. 60 
Disability, extent, § 296, p. 1037, n. 67 
Bmployer-employee relation, tests, § 64, p. 275 
Partial disability, § 302, p. 1080, n. 67 
Permanent partial disability, § 302, p. 1082, n. 75 
Regularity of employment, § 45 
Total dlsabUity, $ 299, p. 1064 
Wage computations, § 294, pp. 1014-1020 
Intemal injuries, accident, § 183, p. 617 
Bxpert testimony, § 555(5), p. 674 
Partial disability, § 306, p. 1106 
Intemal lesions, §§ 183-186, pp. 617-642 

Extent of injury, weigbt and sufflciency of evi- 
dence, § 570, p. 793 

Intemal organic change, pre-existing disease, § 175 
Intemal organs, breaking of, injury, § 158 
Interpleader, 

Olaims against proceeds of recovery from third- 
party tort-feasors, § 1042, p. 623 
TMrd-party tort-feasor*s rigbts, § 1038, p. 603 
n. 85 

Interpretation. Oonstruction, generally, ante 
Interpreters, 

Abuse of discretion, evidence, § 581, n. 43 
Bcferees, discussions, § 626 
Interrogatorias, form, objections, § 779, p. 1333 
Interruption in employment, weekly wage, computa- 
tion, § 293, p. 995 

Interstate buses, out-of-state contracts, § 24, p. 162, 
n. 18 

Interstate commerce, 

Award, 

Condusiveness, § 657, p. 991 
State commission, res judicata, § 918, p. 368 
Burden of proof, employment within federal law, 
§ 518, p. 479 

Constitutionallty of statutes, § 19, pp. 71, 86 
Employee engaged in, award under state act, 
tbird person action for deatb, § 974 
Emplosunents included, evidence, § 548 
Exclusiveness of remedy, § 918, p. 357, n. 14 
Violatlon of federal safety appliance law, 
§ 928 

Findings of f act, § 628 
Defense, § 629, p. 901 
Injuries in, § 26, p. 170 
Questlons of law and fact, § 603 
Review by court, 1763(9), p. 1228 
Tbird-person tort-feasors, weigbt and sufflciency 
of evidence, § 1030, p. 592 
Interstate employment, 

Hearlng, § 586 
Scope of acts, § 919, n. 3 
Interstate fair associations, employer, § 56 


Interstate or intrastate commerce, jurisdiction, de- 
termination, § 426, p. 272, n. 24 
Inter-urban railroads, wage computation, § 294, p. 
1022 
Intervals, 

Temporary total disability, § 304, p. 1097 
Work, § 243, pp. 858-863 

Intervening agency, evidence, § 555(1), p. 664, n. 80 
Intervening cause, § 10, p. 58 

Additional compensation for later accident, § 854, 
p. 220, n. 68 
Injury, § 179 
Subsequent injury, § 180 
Torts, § 10, p. 68 

Independent intervening cause, generally, ante 
Intervention, 

Action against employer, compensation board, 
§ 947 

Appeals, employer, § 718 

Board, lump sum payment, setting aside, § 351 
Employee, insurer*s action, statute of limitations, 
§ 1014, p. 552 

Employer, tbird-person tort-feasors, judgment, 
§ 1034 

Insurer, tbird-party tort-feasors, 

Pleadings, § 1022 

Weigbt and sufflciency of evidence, J 1030, 
p. 690 

Liability for costs, § 824, p. 138 
Parties, § 433 

Receiversbip, enforcement of compensation claim, 
§ 839 

Review, § 718 

Setting aside award, injunction, $ 654, p. 982 
Tbird-person tort-feasors, § 1021, pp. 570-573 
Reviewing court, § 1036 
Intervertebral disc, rupture of, J 185, p. 638 
Back injury, § 183, p. 618 
Intestine, bernia, § 185, p. C3S 
Intoxicating liquor, 

Hablt, addiction to, 

Action by cbild of employee, § 981 
Rigbt of action, § 980 

Imprisonment of employee as change of condi- 
tion authorizing modification or review of 
award, § 854, p. 213, n. 25 
Possession of, § 263 
Question of fact, § 612, p. 875, n. 67 
Stop for, retum to employment, § 22, p. 748, n. 49 
Trip to get, § 222, p. 742, n. 92 
Violatlon of rules, § 245, p. 867, n. 44 
Intoxication, 

Abrogation of defenses, § 940 
Action for compensation, presumptions, § 768, p. 
1283, n. 14 

Assault by intoxicated employee, § 226, p. 765 
Policeman, assaults on, § 227, p. 769, n. 98 
Causing injury or deatb, burden of proof, % 521,. 
pp. 502, 503 

Conclusions of law, § 628 
Gourt review, § 763(9), p. 1223 
Defined, § 263 

Discharge of employee, § 320, n. 81 
Employee, §§ 247,263,336 
Evidence, admissibility, § 539 
Einding, 

Cause of injury, § 636, p. 937, n. 86 
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Intoxication—Contlnued 

Findii^—Continued j 

Course of employment, § 629, p. 906 I 

Suflaciency, § 631, p. 926 
Scope of review, defenses, § 752, p. 1131, n. 92 
Questions of law and fact, § 612 
Third persons, assaults by, § 227, p. 771 
Weigbt and sufficiency of evidence, § 563 
Intrastate commerce, 

Burden of proof, employment within state law, 

S 518, p. 470 

Employment incidental to, § 25, n. 85 
Employments included, evidence, § 548 
Review by court, § 763(9), p. 1228 
State acts, § 26, p. 171 
Intrastate employment, 

Hearing, § 586 
Scope of act, § 919, n. 3 

Intrastate injuries, extraterritorial operation of act 
§ 23, p. 153 

Iiitroduction of evidence, § 592 

Additional evidence, trial de novo, § 768, pp. 
1278-1282 

Diroction of verdlct, § 777, p. 1321 

Pormal introduction, § 593 

New trial, § 781, p. 1343 

Pleadings, § 767, p. 1275 

Scope of review, § 752, p. 1133 

Tbird-person tort-feasors, applicability of act, 

§ 1026 

Trial de novo, § 765, p. 1257; § 774, p. 1303 
Invulld contract 

Advance payments, crediting, { 330, p. 1179, n. 29 
Employment, governing law, § 23, p. 157, n. 79 
Invalid marrlage, child born of, death beneflts, % 141 
(2), p. 487 

Iiivostigations and invcstigators, 

Disturbance, mental hcalth of third person, as- 
sault, § 227, p. 771 

Electric light and power Une construction, etc., 

§ 36, p. 208 
Expenses, S 825 
Pindlngs of faets, | 627, p. 893 
Praud, wciglit and sufficiency of evidence, § 578, 
p. 827 

Mlnor*8 employment, employment certificate, 
$ ?m, p. 1211 

Negligenco in examlnation of injury. employoo^s 
right of actlon, § 1043, p. 025, n, 75 
Opiniou evidence, f 547(10), p. 615 
Railway operation, § 36, p. 213 
iteferees, §§ 625, 626 

Remand, additional testlmony, § 790, p. 40 
Rules of evidence, § 547(12) 

Ilearsay, § 547(12) 

Stateinent, clalmanfs signature, § 547(9), p. 611 
Invcstinents, 

Ohicken-raislng equipment, dependency, parents, 
i 142, p. 503, n. 6 
Insurance fund, S 358 

Proceeds of compensation award, return of, § 829, 
p. 143, n. 66 

Realty, lump sum payments, grounds, § 343 
Invlted errors, scope of review, § 756 
Invitee, 

Premises, Principal contractores liabllity, § 107, 
p. 369 


Invitee—Continued 

Tbird-person tort-feasors, weight and sufficiency 
of evidence, § 1030, p. 592 
Iron motor box, dizziness, fall, § 257(1), n. 48 
Iron worker, total disability, § 299, p. 1060, n. 61 
Irrational construction of statutes, § 20, p. 93 
Irreconcllable findlngs, § 779, p. 1335, n. 46 
Irregularity, 

Earnings, computation, § 203, p. 991 
Employment, 

Casual employment, § 69, p. 289 
Wage computations, § 294, p. 1015, n. 77 
Findings, etc., appellate courts, inquiry into faets, 
§ 763(1), p. 1174 
Rebearing, etc., § 661, p. 1003 
Irrelevant evidence, admissibility, § 626 
Irresistible or uncontrollable impulse, suicide, § 264 
Irrigation, 

Dltches, maintenance, § 36, p. 204 
Farm, exemptions, § 33, p. 199 
Irritation, 

Eyes, § 194 

Substances, burns, etc., § 191 
Issues, 

Actions, 

Personal injuries, instructions, § 961 
Wrongful death, 

Decision by court, § 978 
Rules applicable, § 076 

Affirmative of contested issue, burden of proof, 
person asserting, § 516 

Appeal to court, commission’s findings, § 763(1), 
p. 1167, n. 69 

Burial expenses, assumptions, § 284, p. 959 
Ck)mpensation agreements, action to set aside, 
§ 412, p. 236 
Findings, § 627, p. 896 
Conformity, § 633 
Formation and framing, § 504 
Injury sufiPered, controlling issue, § 504 
Involving injuries, jurisdiction, § 425, p. 278 
Medical and bospital expenses, findings, § 285, 

p. 961 

Pleadings, § 283 

Proceedings for further review, failure or rcfusal 
to submit, harmless error, § 808, p. 101 
Proof and variance, § 508 
Pleadings, § 954 

Procceding to modify award, | 859, p. 255 
Review, § 697 

Tbird-person tort-feasors, pleadings, § 1026 
Trial de novo, § 767, p. 1275 
Rebearing application, contents, § 602, p. 1008 
Tbird-person tort-feasors, instructions to jury, 
§ 1031 

Trial de novo, § 766, pp. 1262-1267; § 767, p. 1275 
Argument, § 775, p. 1308 

Itinerant seasonal labor, conflict of laws, § 23, p. 165, 
n. 52 

Jaller, arrest by, scope of employment, § 227, p. 769, 
ih 98 

Jamaica ginger, paralysis from sclf-administered 
treatment by drinking, additional compensation, 
§ 854^ p. 219, n. 66 
Jauitors, 

Caretakers, generally, ante 
^chools and school distrlcts, post 
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Jaw, 

Evidence, Impalnnent, § 555(11), p. 703 
Malformatlon of, disflgurement award, § 290, p. 

974 

Job, payment by, Independent contractor test, § 101, 
pp. 344, 345 
Jockeys, 

Gasual employees, S 69, p. 286, n. 52 
Employee status, § 106 

Evldence, § 550, p. 638, n. 29 
Employment for single race, independent con¬ 
tractor test, § 98, n. 53 

Jocular acts, injuries, fellow employee, § 161 
Joinder, 

Actions, common-law relief, S 947 
Gauses, § 495 

Medical and surgical treatment, § 283 
Olalms, medical and burial expenses, § 278, p. 943 
Issues, 

Arbltration, dismissal of appeal, § 767, p. 1275 
rindlngs, § 029, p. 900 
Parties. Joinder of parties, post 
Proceeding for further review, unauthorized Join¬ 
der, § 796 

Joinder of parties, § 431 

Gonstltutionality of statutes, § 19, p. 79 
Gontractor and subcontractor, § 431 
Gure of errors, § 759, p. 1159 
Dependente, § 431 

Employer and Insurance carrier, § 431 
Formal Joinder, § 428 
General with special employer, § 431 
Lump sum payments, § 346 
Farents as dependents, § 431 
Froceedings for, 

Further review, objections, requisltes, § 797, 
p. 54 

Modlflcation of award, § 858 
Proper parties, § 428 
Review, annullment of award, § 716 
Settlng aside award, amendment of pleadlngs, 

§ 767, p. 1273, n. 35 

Subcontractor’s employees, actions, § 111 
Thlrd-person tort-feasors, § 1020 

Employers, etc., § 1017; § 1021, p. 571 
Granting lien on judgment to insurer, § 1015, 
p. 559 

Joint, loss of fingers, § 312, n. 9 
Joint adventurers, § 107, p. 374 
Ooverage, § 80 

Employee’s status, evldence, § 550, p. 636 
Llability, % 51 

Private Insurance, coverage, § 372, p. 94 
Joint and several awarda, to employers, § 642 
Joint and several liability, § 111 

Employer and private insurer, § 376, p. 116 
Joint board, appeal from decision of supervisor, § 765, 

p. 1262 

Joint control of truck, weight and sufficiency of evi- 
dence, § 578, p. 826 

Joint employees, computatlon of eompensation, earn- 
ings basis, § 294, p. 1010 
Joint employers, 

Oorporations, § 53 
Evldence, § 549, p. 626 
Liability for compensation, 46, 51 
Occupational disease, liabihty, S 46, p. 239, n. 64 
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Joint employers—Contlnued 

Review by court, question of law, { 763(9), p. 1231, 
n. 34 

Wage computatlon, § 294, p. 1022 
Joint entrepreneurs. Joint adventurers, ante 
Joint liability, 

Gounty and town, § 56, p. 259, n. 13 
Employer and private insurer, § 376, p. 116 
Partnership, § 50, n. 8 
Slmultaneous employers, § 46 
Joint particlpation in work, loaned employees, § 47, 
p. 243 

Joint supervlsion and control of premlses, action 
against third person, liability, § 986 
Joint tort-feasors, 

Action against third person, liability, § 985, p. 469 
Release, weight and sufficiency of evldence, § 578, 

p. 826 

Third party’s liability, partial satisfaction, § 103S, 
p. 604, n. 97 

Third-persons tort-feasors, bringing in employer, 
§ 1021, p. 570 

Jokes, 

Horseplay, generally, ante 
Practlcal Joking, generally, post 
Jolts, jerks and jars, § 189 

Oausal connection, weight and sufficiency of evl¬ 
dence, § 556, p. 756 

Jones Act, action under, § 918, p. 366, n. 46 
Judges, 

Gertldcate, transcript on appeal, § 741, p. 1108 
Glaimanfs testimony, believing, § 547(9), p. 609 
Gonclusion, § 628, p. 898 
Conduct of Jury trial, § 770, p. 1301 
Disagreement, surgical operatlon, refusal, § 319, 
p. 1147, n. 21 
Evldence, § 621 
Findings, § 627, p. 894 

Board, etc., analogy, § 763(3), p. 1182 
Gommissioner’s findings treated as, § 636, 
p. 935 

Memorandum, sufficiency, § 631, p. 021 
Reasons, § 630, p. 912 

Retirement, retrial, reversal of Judgment, § 790, 
p. 40 

Retrial of case, agreement of parties, § 667 
Signature, notice of Judgment, time, § 724, p. 1077, 
n. 78 

Judgment non obstante veredicto, § 780, p. 1339 
Appeal to court, § 780, p. 1341 
Gompensation agreements, action to set aside or 
review, § 412, p. 238 
Jury disagreement, § 780, p. 1342 
Review by court, weight and sufficiency of evl¬ 
dence, § 789, p. 35 

Thlrd-person tort-feasors, appeals, § 1036 
Judgment roll, entry of judgment on award, § 845, 
p. 176 

Jud^ents and decrees, §§ 638-659, pp. 944-998 
See, also, Rulings, generally, post 
Adjustment or termination of compensation, 
§§ 869-^4, pp. 283-290 
Affirmance, § 783 

Amendment, nonsuit of claim, § 287, p. 969 
Appeals and review, generally, ante 
Api>ellate court, modificatlon, § 791 
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Judgments and decrees—Continued 

Assignment of judgment based on award of cozn- 
pensation, § 388 
Awards, generally, ante 
Boards and commissions, 

Hearing, § 587 
Nunc pro tunc decree, § 378 
Operation and efPect, § 386 
Power to render enforceable judgment, § 384, 
p. 147 

Certiorari, § 685 

Changing testimony prior to, § 591 
Compensation, 

Amount, § 641 
EfTect, § 388 

Compensation agreements, 

Aetion to set aside, § 412, p. 237 
Rules governing, procedure to enforce, § 413, 
p. 242 

Compliance witb, constitutionality of statutes, 

§ 19, p. 81 

Conclusiveness, etc., §§ 655-659, pp. 982-998 
Collateral attack, § 659 
Matters concluded, § 657, pp. 989-994 
Modifying awards, § 874 
Permanent total disability, § 301, p. 1077, 
n. 54 

Persons concluded, § 658, pp. 994r-997 
Termination of compensation affecting rein- 
statement, § 892 

Consent judgment or decree, S 639 
Constitutionality of statutes, § 19, p. 80 
Contracts, ante 

Corrections, § 649, p. 964; § 845, p. 177 
Proceedings for furtber review, § 811 
Rehearing, § 791 

Review, running of time, § 724, p, 1080 
Death beneftts, interest, § 328 
Deceased workman*s estate, § 150 
Default judgment, genorally, ante 
Denying compensation, acceptance of medical 
Services after, § 319, p, 1151 
Bivorce decrees, generally, ante 
Bockets and docketing, generally, ante 
Equitable relief, S 954, pp. 976-982 
Finality, S 656, pp. 086-980 
Pindlngs of fact, § 627, p. 895 
SulHclency, § 631, p. 914 
Sustaining, § 629. p. 900; § 636, p. 936; § 770, 
p.1335; § 780, p 1330 

Ponn, etc., 8 644, pp, 052-956 
Harmless error, entry in employer’s absence, 

§ 750, p, 1158, n. 10 
Insurance, 

Private Insurance, 

Award fixing experience rate of employ- 
ment, § 371, p. 77 

Duty to pay, § 376, p. 109, n. 33 
Weight and sufficiency of evidence, § 673, 
n. 16 

Jury*s lindings, § 621 
Liens, post 

Lump sum payments, § 342, n. 79; § 360 
Setting aside, 8 361 

Lump sum penaltles, rednced compensation, 8 339 
Lump sum settlement, approval, 3 338^ n. 98 
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Judgments and decrees—Continued 
Medical and bospital expenses, S ^ 

Evidence, 8 284, p. 959 
Merger of award in, § 844, p. 174 
Modificatlon, § 649, pp. 961-966; § 851, p. 196 
Appellate court, § 791 
Conclusiveness, § 655, p. 983 
Proceedings for furtber review, S 811 
Review by court, § 789, p. 34 
Writ of error, § 764, p. 1257, n. 76 
Nature of relief, §§ 640-643, pp. 947-952 
Necessity of entry as basis for interest, 8 847r 

p. 181 

Non obstante veredicto. Judgment non obstante 
veredicto, generally, ante 
Notice of rendition, etc., § 646 
Nunc pro tunc, generally, post 
Opening, etc., § 650, pp. 9^976 
BfiPect, § 653 
Grounds, § 651 
New evidence, § 875, p. 291 
Proceedings, § 652, pp. 971-976 
Persons entitled, § 643 
Persons liable, § 642 

Pleadings, etc., conformity to, § 648, pp. 958-961 
Preliminary judgment, failure to answer, 8 499 
Probabilities, § 647(3), p. 588 
Proceedings for furtber review, post 
Record, 8 647 

Rebearing, successive applications, § 668 
Res judicata, generally, post 
Reversals, generally, post 
Satisfaction, action on award, § 844, p. 174 
Attomeys fees, § 649, p. 961, n. 29 
Insurer*s payment, informal award, J 63Sr 
p. 947 • 

Malpractice, lien of insurer, § 1044 
Subcontractor’s employees, actions, § 111 
Tbird person action for deatb against employer^ 
effect, 8 674 

Tbird-person tort-feasors, 8 1034 
Admissibility of evidence, § 1029 
Compromise by employer or insurer, § 1005 
Liability, employer*s lien on, § 1042, p. 624 
Unpaid judgment, waiver or estoppel, § 393, 

p. 166 

Waiver or estoppel, § 393 
Weigbt and sufficiency of evidence, 8 1030, 
p. 591 

Tbird persons, actions by employees against, post 
Time, § 645 

Trial de novo, § 780, pp. 1339-1342 
* Vacating. Opening, etc., generally, ante under 
tbis head 

Wrongful deatb, rules applicable, j 978 

Judicia! classification, bazardous employments, S 27, 
p. 177, n. 68 

Judicial inclination, jurisdiction, obtaining, by | 425, 
p. 276 

Judicial notice, 

Boards or commissions, own records, 8 378 
Eaming capacity, § 568, p. 776, n. 71 
Bxpert testimony, § 555(5), p. 672 
Findings, records, § 627, p. 890 
Introduction of evidence, objections, § 593 
Safety rules, refusal to observe, § 260, n. 64 
Scope of review, S 752, p. 1133 
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Jadidal powers, 

Arbitrator, exerdse, § 486 
Boards or commissions, § 379, p. 128 
Jadidary act, maritime workers, saving dause, § 26, 
p. 172, n. 29 

Jump, evidence, § 555(10), p. 698 
JuzLk coHectors, employee status, § 106 
Junk yard, 

CJoverage, § 36 

Motor vebides, hazardous occupation, § 28, p. 180, 
n. 88 

Jurlsdiction, §§ 425,426, pp. 283-285 
Actions, 

Mature payments, suit as depriving board of 
jurisdiction, § 842, p. 170 
Plea, § 950 

Secure compensatiou under foreign acts, 
court, powers, § 426, p. 285 
Adjudication of daims of injured workmen or de- 
pendents, § 425, p. 278 

Adjustment or teimination of compensatiou, 
Deatb of employee, § 858, n. 51 
Necessity of pleading, § 859, p. 251 
Agreed statement of facts, obtaining by, § 425, 
p. 277 

Agreement, conferring by agreement prohibited, 
§ 425, p. 276 

Appeal and review, § 426, p. 283; §§ 676-081, 
MP. 1026-1034. 

Agreement or settlement, § 902 

Time limits as jurisdictional, § 904, p. 323 
Annulment of award, § 786 
Arbitrator, etc,, § 680 

Assignments of error, refusal, § 747, p. 1118 
** Awards, % 676 
Burden of proof,^§ 768, p. 1283 
Certiorari, § 678 

Course of employment, § 782, p. 15 
Determination by board, § 684, p. 1037 
Dismissal of claim, § 789, p. 35 
Effect, § 734 

Filing daim, § 763(9), p. 1245 
Findings of commission, § 763(1), p. 1175, 
n. 95 

Full board, S 681 
Judgment, § 789, p. 35 

Longshoremen^s and harbor workers’ com- 
pensatlon act, § 763(10), p. 1251 
Modification of award, § 878 
Notice of appeal, § 729, p. 1087 
Order denying reopening on ground of laek 
of Jurisdiction, § 879, p. 295 
Petitlon, etc., § 730, p. 1092 » 

Presentation of grounds, etc., § 693 
Presumptions, § 757, p. 1144 
Proceedii:^ for furtber review, post, under 
this bead 

Rebearing, { 711, n. 95 

Reversal of award, § 785 

Service of process, § 729, p. 1091 

Setting adde findii^, etc., on agreement, § 679 

StiLpulations, § 750 

Tribunal, delay, § 727 

Waiver of objections to time, § 726 

Want of jurisdiction, § 684, p. 1041 

Dismissal of app^ i 721; § 749, p. 1120 
Widow, § 763(9), p. 1232 


Jurisdiction—Continued 
Appellate court, 

Oommission*s findings, questions of fact, 
§ 287, p. 967 

Transcript on appeal, § 741 
Api)ortionment or distributlon of recovery 
against third-party tort-feasor, § 1042, p. 623 
Attorney’s lien, recovery against third party, 
§ 1042, p. 623, n. 55 
Award, 

Condusiveness, f 655, p. 984, n. 49; § 657, 
p. 991 

Bquity, § 654, p. 977 

Jurisdictional facts essential to, § 425, p. 271 
Boards and commissions, ante 
Burden of proof, § 517 
Certiorari, § 685 

Oircumstances of injuries, issues involving, § 425, 
p. 278 

Glaims for compensation, § 425, pp. 269, 270 
Collateral attack, objection in subsequent pro- 
ceeding, § 425, p. 282 

Common law liability, abrogation, § 918, p. 362 
Oondusions of law, failure to make, § 627, p. 894, 
n. 18 

Condusiveness of award or judgment, § 853, p. 205 
Conditions, pleadings, presumptions, § 767, p. 1278 
Conduct of parties, conferring on court by, § 425, 
p.276; §426, p. 285 

Conferring, liberal construction of statutes, § 20, 

p. 121 

Consent, conferring by, § 425, p. 276; § 426, p. 285 
Consequences of injuries, issues involving, § 425, 
p. 278 

Construction, 

Policy or eontract of insurance fund, § 364 
Statutes establishing jurisdictional limlta- 
tions, § 425, p. 280 

Oontinuing jurisdiction, § 425, pp. 280-282 

Appealability of orders made pursuant to, 
§ 879, p. 295 

Decrease or terminate compensation, § 854, 
p. 223 

Modification, 

Change of condition, § 850, pp. 189,190 
Judgments, § 851, p. 196 
Scope and extent, § 852, pp. 197-200 
Becurrence of disability, § 854, p. 225 
Review, 

Agreement or settlement, § 898, p. 314; 
$f 900, 902 

Time of continuance, § 904, p. 324 
Award, error or mistake, § 854, p. 230 
Judgments, § 851, p. 196 
Scope and extent, § 852, pp. 197-200 
Ooverage of particular employment, § 425, p. 270 
Defects, appeals, § 677, p. 1029 
Denlal of motion on jurisdictional grounds, ef¬ 
fect on review of agreement or settlement, 

§ 908, p. 338 

Dependent on place of injury, oontract or resi- 
dence, § 425, pp. 273-276 

Determination of jurisdictional facts, § 425, 
pp. 272, 273 
Courts, § 426, p. 284 
Disability, extent, § 425, p. 279 
Districts, § 425, p. 276 
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J urisdiction—Ck>ntiiined 

Divorce, § 425, p. 279, n.-996 
. .Election to proceed in another jurisdiction, § 399 
Bmployers, § 38 

Employment within state, § 425, pp. 275, 276 
Injury outside state, § 425, p. 273 
Enforcement of award, § 836 
Estoppel. Waiver and estoppel, post under tblB 
head 

Bxclusiveness, § 425, pp. 270, 271 
Extension by proceeding for modiflcation of judg- 
ment, time of invocation, § 856, p. 234 
Bxtent of injuries, issues involving, § 426, p. 278 
Extraterritorial operation of statutes, § 22, p. 145 
Facts. Jurisdictional facts, generally, post 
Federal or state jurisdiction, § 425, p. 276 
Finality of, 

Award, reopening case, § 656, p. 987 
Decisions, § 684, p. 1041 
Findings, 

Conclusiveness, § 763(7), p. 1210 
Mistake, etc., § 035 
Sufficiency, § 631, p. 015 
Foreign tribunal actiiig, § 22, p. 149, n. 7 
Puneral expenses, 

Application, § 2S3 
Olalms, S 270 

Gangway patrol, § 425, p. 276, n. 61 
General appcaranco confirming, § 425, p. 277 
Injury outside state, § 425, pp. 273-275 
Injury to cniployeo within state, § 425, p. 273 
Insurance carrier, § 425, p. 272 

Conclusiveness of award, § 658, p. 096 
Privato policy, reformatlon, § 375 
Interstate or intrastate commerce, determination, 

§ 425, p. 272, n. 24 

Issues involving iujnrie.s, § 425, p. 278 
Judgmcnt, collatoral attack, § 050 
Judicia! inclination, obtaining by, § 425, p, 276 
Liberal constructlon of statute, revicw of agroe- 
ment or settlomont, 8 902 
Lien on recovery for inalpractice, § 1044 
Limltatlons on applicjition for adjustmciit or ter- 
minatlon of comi)onsation, 8 856, p. 236 
Longshoromen or harbor workers* cases, § 425, 
p. 270 

Loss after passage of time, 8 856, p. 233, n. 7 
Lump sum paynients, appellate courts, § 340 
Malpractico, 8 426, p, 280, n. 10 
Maritimo employees, state laws, § 20, p. 173 
Marriage, validlty, § 425, p. 278, n, 86 
Medical, hospltal or funeral expense claims, 

88 279, 283 

Time of pi^occodlng, § 280 

Medical boards, occupational dlsease, 8 384, p, 148 
Medical Services, post 

Mlnors, appearance as next frlend, effect, § 425, 
p. 278 

Modiflcation of award, 

Delay in applying for rehearing, 8 875, p. 291 
Dependent on original jurisdiction, 8 855, 
p. 231 

Loss by acceptance of Anal payment, § 852, 
p. 109 

Use of petition or rule to Show causc, 8 855, 
p. 232, n. 96 

Nature of injuries, issues involving, § 425, p. 278 
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Nonresidents,. suiit for diseontinuance of compen- 
satlon, § 850, p. 188, n. 8 
Notice, 

Appeal, § 729, p. 1087 

Application for additional award as jnrisdic- 
tional, § 857 

Objections, § 425, pp. 282, 283 

Answers without. reservatlon, waiver, § 427, 
p. 287 

Review, raising question for first time, 8, 693 
Speclal appearance, § 425, p. 278 
Time of raising, § 426, p. 285 
Waiver, § 425, p. 282 

Occupational diseases, employer beyond power of 
state, § 46, p. 241 

Order of commission, reopening case, 8 644, p. 953 
Parties, consent or conduct, conferring on court 
by, § 426, p. 285 

Payment of award, § 829, p. 141 
Permanent dlsability, determination, § 425, p.- 279 
Persons entitled to question, review of agreement 
or settlement, § 902 

Place of contract and of injury outside, § 25, p. 167 
Placing in special body, constitutionality of stat¬ 
utes, § 19, p. 79 

Pleading to merits, waiver of objections by, § 426, 
p. 285 

Prerequisites to exerdse, § 425, p/ 271 
Presumptions, § 510 

Industrial aceidents, § 425, p. 269 
Private Insurance.policy, reformatlon, § 875 
Proceedings for fnrther review, § 794 
Assignment of error, § 800 
Oonsideration in higher court, § 797, pp. 57, 
58 

Finding, scope and extent,.§ 807, p. 84 
Presumption, § 805 . 

Questions, scope and extent, § 803 
Record, contents, 8 801, p. 68 
Specific statements as to want of, § 797, p. 57 
Questions of law and fact, 8 599, p. 850, u. 5 
Rallroads, § 425, p. 272, n. 12 
Recall or quash exeeution on judgment for com- 
pensation, 8 846, pj 179 

Recovery of payments made without jurisdiction, 

8 835, n. 87 

Rehearing, § 660, p. 099 

Donial of compensation, § 661, p. 1002 
Remand, § 680; § 788; p. 23 
Reversal, § 788, p. 30 
Termlnatlon, 8 788, p. 31 
Reservatlon, § 656, p. 988 

Extending time for altering or amending 
awar<l, § 856, p, 247, n. 20 
Specilled time, circumventing limitation stat¬ 
utes on application to adjust or terminate 
compoxvsation, § 850, p. 230 
Retentlon. Continuing jurisdiction, generally, 
ante under this head 

Right to invoke, construction of statutes for em¬ 
ployees and dependents, § 20, p. 118, n. 60 
Scope and extent, § 425, p. 278 
Self-insurance, boards and commissions, § 354 
Separate employers in different’ jurisdictlons, 

§ 425, p. 269, n. 87 
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Jiizisdictloii--<>)ntiiitied 
Setting aside, 

Award, pleadlngs, % 767, p. 1270 
Findiaig, etc., on agreement, § 679 
Silicosis, industrial commisslon, S 169, p. 581, 
n. 17 

Spedal appearance, objecting to, § 425, p. 278 
Stipulation, obtainlng by, § 425, p. 277 
Subject matter, 

Failure to object, effect, § 425, p. 282 
Lack of jurisdiction over, § 425, p. 276 
Snltabllity of employment, § 320 
Summary proceeding by courts, § 426, p. 284 
Temporary disability, determlnation, § 425, p. 279 
Tliird personas actlon by employee against, § 1013 
Time, 

Glaim to review agreement or settlement as 
conditiOBL, § 904, p. 323 

Objection, assertion, § 425, p. 282; § 426, 
p. 285 

Transitory actions, § 425, p. 275, n. 50 
Tria! de novo, § 766, p. 1264 

Date of accident, § 766, p. 1267 
Bvidence, § 774, p. 1303 

Admlsslbility, § 768, p. 1289 
Voluntary awards, § 902 

Unpaid installments, Circuit court, § 149, n. 53 
Waiver and estoppel, 

Appeals, § 677, p. 1027 
Conferring on court by, } 426, p. 285 
Election to proceed in another jurisdiction, 
§ 399 

Bxtension of jurisdiction by, § 425, p. 277 
Federal rights, § 425, p. 283 
Objection, § 425, pp. 282, 283 
Obtaining by, § 425, p. 276 
Questiou on appeal, § 877, p. 293, n. 90 
Requirement, § 425, p. 268 
Want of jurisdiction, denial of appllcation for, 
finality, § 656, p, 988 

Weight and sufiaciency of evidence, | 768, p. 1293 
Jurisdictional facts, 

Annulment of award, § 763(7), p. 1213, n. 27 

Appeals, identlty of injury, f 677, p. 1029 

Burden of proof, § 517 

Bmployer-employee relation, § 62 

Employment contract, evidence, § 550, p. 633 

Bssential to award compensation, § 425, p. 271 

Evidence, § 547(1), p. 578, n. 5 

Findings, § 629, p. 902 

Restrainlng payment, § 654, p. 982 

Review, identity of injury, § 679, p. 1032 

Setting aside award, longshoremen’s act, § 768, 

p. 1280 

TriaI de novo, 8 768, p. 1289 

Longshoremen’s Act, § 765, p. 1260 
Jury, 88 621-624, pp. 884-888; § 770, pp. 1299-1302 
See, also, Triers of fact, generally, post 
Acceptance of act, occupational diseases, 8 ^31 
Aetion by state to enforce award, § 843 
Award, review by court, certifllcation to commis- 
sion, 1789, p. 37 

Oircumstantial evidence, 8 547(6), p. 597 
Oommission acting as, suffldency of evidence, 
8 547(12) 

Ck>nstitutionallty of statutes, 8 19, p. 71 
Gourt’s findings, 8 779, p. 13^ 


Jury—Continued 

CJoverage, 8 H®» P- 407 
Dependency, evidence, 8 562, p. 646 
Disagreement, judgment non obstante veredicto, 

8 780, p. 1342 

DisbeHeving testimony, 8 547(8), p. 604 
Disqualifleation, new trial, 8 P- 1342 
Employment relation, evidence, ? 550, p. 633 
Brrors in verdict, discharge, 8 779, p. 1332 
Estimates of, 8 5, p. 43 
Bxpert testimony, 8 622 

Conflicting opinions, 8 777, p, 1319, n. 91 
Suflftciency of evidence, 8 777, p. 1318 

Findings, § 624 

Adoption, 8 631, p. 916 

Oommissioner, conclusiveness, 8 763(3), p. 1177, 
n. 14 

Bvidence, § 654, p. 660 
Fixing date of injury, § 779, p. 1334 
Instructions to jury, generally, ante 
Judgment, answers to questions, 8 648, p. 960 
Lump sum payments, post 

Medical and hospital expenses, questions of fact, 
§ 285, p. 963 

Misconduct, 8 770, p. 1301 

Lump sum payments, reversal, 8 352 
New trial, § 781, p. 1342 
Review de novo, 8 770, p. 1301 
Partial disabHity, degrees, § 303, p. 1092 
Proceedings for further review, misconduct, harm- 
less error, 8 808, p. 102 
Province of court, etc., § 622 
Questions of law and fact, generally, post 
Reading pleadings to, 8 774, p. 1304 
Reversible error, pleadings to jury room, § 759, 
p. 1158, n. 13 

Submission of issues, 8 777, p. 1320 

Findings, appeals, 8 763(3), p. 1180, n. 24 
Harmless error, 8 759, p. 1156 
Proceedings for further review, ruling on, 
harmless error, 8 808, p. 100 
Trial de novo, 8 777, pp. 1315-1323 
Verdict, etc., 8 779, p. 1333 
Weight and sufiidency of evidence, 8 960 
Third-person tort-feasors, § 1032 
Threatening deprivation of jury trial, constitu- 
tionality of statutes, § 10, p. 71 
Trial de novo, 8 770, pp. 1299-1302 
Questions of fact, 8 776, p. 1311 
Submission of issues, 8 777, pp. 1316-1323 
Verdict, etc., 8 624 

Waiver, right of review, § 690, p. 1047 
Jury trial. Jury, generally, ante 
Just computation, average weekly wage, § 293, p. 1005 
Justice, 

Basis of statutes, 8 20, p. 105 
Liberal construction of statutes, 8 20, pp. 108, 124 
Justices of peace, appeals, statutes, § 671, p. 1021 
Justifiable cause, separation from spouse, 

Death benefits, 8140(3), p. 474 
Bvidence, 8 552, p. 653 

Kalsomining room in residence, classification, 8 36, 

p. 206 

Kerato conjunctivitis, evidence, 8 555(11), p. 703 
Kidnapping, third persons, assaults by, § 227, p. 768, 
n. 91 
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Kidneys, 

Cancer, pre-existing disease, § 176, n. 21 
Disease, evidence, § 654, p. 663 
Injury, evidence, § 555(7) 

Schedule injuries, other cases, § 307, p. 1109, 
n. 71 

Trouble, evidence, § 555(11), p. 703 
Kind of Work, disability compensation, § 296, p. 1034, 
n. 37 

Kinsbip, dependents, § 139 
Kitchen appliances, restaurant, § 36, p. 209 
Kitchen of nursing horne, sharp-edged cutting tools, 
§ 36, p. 214 
Knee, 

Amputation of part of leg, § 312 
Disability, evidence, § 555(11), p. 703 
Injury, 

Evidence, § 555(7) 

Medical and hospital Service contract, § 266, 
n. 40 

Walking, refusal of surgical treatment, § 319, 
p. 1142, n. 86 

Knowledge, 

Accident, stipulation, § 420, p. 262 
Claimant, hcaring, notice, § 583 
Commission, 

Disability compensation, § 296, p. 1037, n. 63 
Hearing, § 587 

Oommon knowledge. Judicial notice, geiierally, 
ante 

Dependents, medical expense payments, deduc- 
tions, $ 331, p. 1196 

Disease, etc., by claimant, review by court, § 763 
(0), p. 1246 
Employce, 

Aetion on negligence, danger, § 944, p. 413 
Deviation from employment, § 222, p. 747, 
n. 30 

Medical Services tendered by employer, declin- 
ing, § 273, p. 930 

Rulcs, weight and sufHciency of evidence, 
§566 

Rulos or regulations, vlolations, § 245, p. 868 
Safety appliances, falluro to use, § 262 
Validity of clalm, weight and suffleiency of 
evidence, § 577, p. 817, n. 49 
Violatlon of statute, § 246, n. 74 
Employer, 

Accldental shootlng, § 228, p. 774 
Api>Uanccs, use of, § 213 
Computatlon of conux'nsation, 

Kmployment of assistant, § 204, p. 1010 
Gratuities, § 294, p. 1011 
Conditions of employment, § 200, p. 6S5 
Course of employment, 

Danger, § 217, p. 719, n. 94 
Duties, § 216, p. 714 

lOniployees* skylarking habits, § 226, p. 760 
Golng to and from work, § 232, p. 812, u, 0 
Streets, eta, § 234, p. 832 
Horsepiay, eta, custom, § 225, p. 754 
Injury, burden of proof, § 524 
MInor*s employment, § 334, p. 1200 
Misconduct, safety devices, § 333, p« 1203 
Nursing Services, § 268 
Prankster, § 225, p* 756 
Question of fact, custom, § 611, p. 871 


Knowledge—Continued 
Employer—(Ik>ntlnued 

Hisk, place of work, § 211 
Dse of ways, § 238, pp. 860, 852 
Violatlon of safety rules, weight and sufficlen- 
cy of evidence, § 566 

Weight and suflSciency of evidence, dlsobedl- 
ence of rules, § 561 

Employer’s orders, etc., vlolations, § 261 
BUndings, sufficiency, § 631, p. 929 
Injury, conditions precedent, § 208, p. 678 
Interest afPected by knowledge of award, § 847, 
p. 182, n. 68 

Medical experts, disregarding opinion, § 547(10), 
p. 615 

Prior disability affecting liability of special fund, 
§ 837, p. 156 

Private Insurance agents, effect, § 369 
Statutes, violatlon, § 260 
Suicide, § 205 

Treating physlcian, expert opinion, § 555(5), p. 677 
Tribunal, computatlon of compensation, average 
earnings, § 293, p. 989 

Weight and suffleiency of evidence, § 576, pp. 812- 
824 

Willful misconduct of employee, § 258, p. 897 
Labor and materials, 

Agreement to fumisb, independent contractor 
status, § 107, p. 373, n. 46 

Employer^s election to come under act, filing state- 
ment, § 122, p. 429 
Light work, generally, post 
Manual labor, generally, post 
Mechanical labor, generally, post 
Labor disputes, 

Accldental shooting, § 228, p. 773 
Assaults, § 227, p. 767, n. 87 
Cessation of, chain of causation, § 226, p. 759, n. 20 
Chance employment, § 69, p. 288, n. 67 
Computatlon of compensation, continuous employ¬ 
ment, § 293, p. 997, n. 27 
Impairment of earnings, § 295, p. 1031 
Mutual benefit duties, shop steward, § 221, p. 731, 
n.22 

Shooting, § 226, p. 759, n. 21 
Strike breaker, Injury to, § 162 
Total disability, clerical work for machine hclper, 
§ 302, p. 1086, n. 92 
Labor unions, 

Business agents, § 86, p. 309 
Contract, total incapacity, dermatitis, § 299, 
p. 1055, n. 20 

Impairment of eaming capaclty, § 295, p. 1030, n. 7 
Liability as employer, § 52 
Medical expenses paid by, § 282, p. 051 
Members, 

Employees, § 84 

Bepresenting claimant, constitutionality of 
statutes, § 19, p. 85 

Senlority rules, total disability, lack of work, 
§ 209, p. 1007 

Wage scale, impairment of eaming capacity, § 295, 
p. 1031 

Wages paid by, deductions, § 330, p. 1185, n. 79 
Iiaboratories, boards or commissions, authorlty to U- 
cense, § 384, p. 148 
Laborers, employee status, § 106 
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Laches, 

Appeal and review, 

Agreement or settlement, § 904, p. 326 
Application, § 663', p. 1010, n. 39 
Extension of time, § 726 

Attomeys of administrators, waiver or estoppel, 

{ 393,,p. 168 

Award, correction, § 649, p. 964 
Oollection of compensation, weight and sufficiency 
of evidence, § 577, p. 818, n. 50 
Ck)mpromise agreement, proceeding to set .aside, 
§411 

Defense, § 436, p. 301 

Interest on award affected by, •§ 847, p. 181, n. 49 
New and further disability, § 439, p. 311, n. 27 
Overpayment, § 330, p. 1180, n.. 33 
Proceeding to adjust or terminate compensation, 

§ 856, p. 233 

Ladder, protection, failnre to use, § 262, n. 23 
Lake, Crossing ice on, going to and from work, § 238, 
p. 852, n. 56 

Land clearing, hazardous occupation, § 36, p. 205 
Land developers, employee status, § 106 
Landing fielda. Aitports and landing delds, generally, 
ante 

Landlord and tenant, 

See, also, Leases, generally, post 
Agent, liabiUty, § 107, p. 372, n. 37 
Smployer, § 58 

Evidence, ■§ 549, p. 626, n. 79 
Employer as tenant, ingress and egress, § 238, 
p. 850, n. 35 
Evidence, § 550, p. 635 

Premises of employer, shower house, § 231, p. 793 
Landscape gardening, § 33, p. 199 
Landscapers, employee status, § 106 
Language, 

Oontract, independent contractor, intent of par¬ 
ties, § 91, p. 319 
Pleadings, § 488 
Statute, 

Ck)nstruction, 

Intent, § 20, p. 90 

Liberal construction, { 20, p. 123 
Ooverage determination, § 27, p. 178 
Deprivation of causes of action, etc., § 917, 
p. 351 

Farm labor, exemptions, § 33, p, 195 
Findings, ultimate facts, § 631, p. 923 
Number of employees, § 42, n. 227 
Last employment, 

Occupational diseases, liability, § 46, p. 240; § 169, 
p.677 

Time of disability or death after, occupational 
diseases, § 169, p. 580 

Last exposure to occupational disease, successive em- 
ployers, § 46, p. 238 

Last Injuriously exposed, defined, occupational dis¬ 
ease, § 46, p. 238 n. 54 
Jjast sickness expenses, § 276 
Amount, § 277, p. ^ 

Late testdmony, 

Givlng greater weight than expert opiniou, § 547 
(10), p. 614, n. 70 . 
i IMlcal testimony, f 547(10), p. 611 
Latent infectious disease, eyesight, ag^avation, § 178 
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Latent inflrmity, § 173 

Aggravatlon, 1170, p. 586 

Latent Injury, questions of fact, notice of injury, § 620, 

p. 882 

Latent physical condition, 

Aggravatlon, § 298, p. 1052 
Causation, § 172 

Lathers, independent contractors, § 106, p, 360 
Laundry, 

Ooverage, § 36 

Defined, § 30 ‘ ' 

Fumished by employer, wage computation, § 294, 

p. 1012 

Nursing horne, workshop, § 36, p. 220 
Law goveming, policy or contract under Insurance 
fund, i 364, p. 65, n. 87 
Law of forum, 

Enforcement of foreign law, § 22, p. 150 
Licensed foreign Corporation employer, § 25 
Procedural matters, § 22, p. 150 
Public policy, i 22, p. 148, n. 96 
Tort actions, § 22, p. 150; § 23, p. 161 
Defenses, § 23, p. 161 
Law of the case, 

Dedsion on former appeal, § 890 

Review by commission, findings, § 701, p. 1161 

Successive appeals, § 7^ 

Law questions. Questions of law and fact, generally, 
post 
Lay-off, 

Discharge of employee, failure to make payments, 
§320 

Duration of employer-employee relation, § 63 
Employment contract, disciplinary measures, § 65, 

p. 281 

Going for pay, J 241 
Severance of relation, intent, § 23, p. 159 
Lay testimony, 

Extent of disability, § 570, p. 779 
Heart disease, etc., § 555(11), p. 707 
Medical testimony, § 555(5), p. 672 
Lead poisoning, 

Aggravatlon, evidence, § 555(17), p. 732 
Burden of proof, § 521, p. 500 
Evidence, § 555(10,11), pp. 699, 703 
Eipert testimony, § 5(^(5), p. 674, n. 67 
Occupational diseases, § 160, p. 565, n. 7 
Evidence, § 555(18), p. 737, n. 95 
Leading questions, 

Olaimanfs testimony, J 547(9), p. 611 
Discretion of commission, § 598, p. 846 
Discretion of court, § 598, p. 847 
Leases 

A^ignor, Uabillty, § 107, p. 370, n. 21 
Business operation, § 36, p. 213 
Contractors’ employees, liability to lessces, § 108, 
p. 375 

Employees of lessces, § 71 
Employer, § 58 
Filling station, 

Private Insurance, liability, § 376, p. 111, n. 40 
Scheme to evade liability, § 111, p. 388, n. 63 
Independent contractor, motor veliiclc, § 01, p. 310, 
n. 86 

Insurance, 

Funds, use, § 358 
Lessees, employees of, § 71 
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Leases—Continued 

Insurance—Oontinued 

Private insurance, > 

Coverage, employee of lessee, § 372, p. 96, 
11. 54 

Lessee not covered, § 372, p. 87, n. 97 
Liability of lessor, action against third person. 
§ 985, p. 468 

Power to terminate, independent contractor test, 
§ 93, n. 19 

Premises of employer, f 231, p. 790 
Leave of absence, 

Wharf, seaman returning to ship, § 232 . ' 

With pay. 

Permanent disability, § 304, p. 1099, n. 98 
Temiiorary disability, § 304, p. 1097, n. 78 

Leave to appeal, procieedings for furtber roview, ne- 
cessity, § 799, p. 62 

Leaving employment, weight and sufficieiicy of evi- 
dence, § 768, p. 1293 

Lecture, attending, mutual benefit, § 221, p. 732 
Leg, 

Additional compensation where expected improve- 
ment not realized, § 854, p. 220, n. 74 
Amputation, § 319, p. 1146, n. 14 

Arrested blood circulation, liability of private 
insurer, § 372, p. 00, n. 18 
Part of leg, $ 312 
Prior foot loss, $ 308, p. 1117 
Relation to accident, § 203, p. 661, n. »52 
Credit of specific Indemnity, § 330, p. 1182, n. 55 
Dlsnse, schedule injurios, § 311 
Bvidence, loss of use, { 555(11), p. 703 
Kxtent of disability, weigbt and suificiency of evi- 
dence, $ 570, p. 798 
Finding, 

Construction, 5 636, p. 938, n. 87 
loss of use, § 628 

Hernia causing leg condition, review of compen¬ 
sation agrcoment, § 896, p, 310 
Injuries, 

Evidence, § 554, p. 662; § 555(7) 

General verdict stopping employer to deny 
injury to side, $ 779, p. 1338 
Multiple injuries, S 308, p. 1115 
Instructions to jury, total incapacity of leg, | 778, 
p. 1329, n. 1 
Loss, 

Both lega, total disability, § 813 
Part of, f 312 

Permanent total disability, { 299, p. 1069 
Use of leg. 

Additional compexisation for separate dls- 
abnity,S806,p.309,n.l 
Findlngs of fact, { 628 
lilght of review, accoptance of award, 

§ 690, p, 1048 

Weight and suflclency of evidence, § 571, 
p.801,n.69; S 671, p. 803 
Modlfication of award, suficiency of evidence, 

S 860, p. 272 
Partial loss of use, 

Computation of compensation, § 314, p. 1130 
Ulsfigurement award, J 280, p. 978, n. 61 
Permaneat partial Injury, { 306, p.-llOo, n, 39 
Schedule injuries, multiple injuries, § 308, p. 1114 
Types of compensation, { 289 


j Legal certalnty, 

Course of employment, burden of proof, § 556, 
p. 740, n. 4 

! Maklng out case, § 547(1), p. 582 
Legal conclusion, 

Oommisslon, review by court, competent evidence, 
I 763(5), p. 1204 

Reversal, sufficiency of evidence, § 763(8), p. 1220, 
n. 79 

Review by court, action for compensation, § 764, 
p. 1255 

Legal employment, private Insurance, coverage, § 372, 
p. 87, n. 97 

Legal evidence. Evidence, generally, ante 

Legal meaning of words, construction of statutes, § 20, 

p. 122 

Legal obligation of support, dependency test, § 134, 
p. 458 

Legal representatives, employers, § 54 
Legal rlghts, § 6, p. 63 

Legal wife, death benefits, § 140(20), p. 466, n. 50 
Legality of employment contract, § 65, p. 282 
Legislative Intent. Intention of legislature, generally, 
ante 

.Legislature, 

Average annual eamings, court^s computation, 

§ 293, p. 999 

Boards and commissions, creatlon by, § 378 
I Computation of compensation, | 289, n. 90 
Congress, generally, ante 
Grant of power to, constitutional amendments. 
§17 

Insurance, 

Pund, designation of custodian, § 358 
Private Insurance, 

Protection of ali employers, powers, § 872, 
p. 90 

Without power to require, § 369 
Regulation, § 353(1) 

Intention of legislature, generally, ante 
Judgment, coustitutionality of statutes, § 19, p. 70 
I^timacy. lUegltimate children, generally, ante 
Legitimate consequences, injuries, § 203, p. 662 
Legitiraate doubt, accident, evidence, § 655(1), p. 668 
IwCgitimate evidence, § 547(1), p. 580 
Legitimate inferences, § 647(6) 
lAilsure, course of employment, § 243, p. 860 
Lenses, correction of Vision, § 316, p. 1136 
Lesion, 

Blood vessols, 1184, p. 621, n. 26 
Pindlngs, § 629, p. 900 
Injury, § 158 

Skln, infection, § 07, p. 649 
Lessening of resistance, tuberculosis, § 168, p. 559 
Letter of law, liberal construction of statutes. § 20. 

p. 109 : 

I/etters, 

Application for, 

Modlfication of award, suflOiciency, § 859, 
p. 252, n. 75 
.»Rehearing, § 875, p, 291 

Review, discretion of court, § 758, n. 54 
Glaim for review, attorney’s fees, § 730, p. 1002, 
n. 89 

Bccision in form of, appealability, § 879, p. 295 
. Divorce procured by, dea,th benefits, § 140(2), 
p. 470, Bu 71 
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Letters—CJontinued 

Bstc^pel to object to sufficlency as application for 
reacUustment of compensation, § 859, p. 253, 
n.88 

Hospital expenses, evidence, § 284, p. 958, n. 46 
Introduction in evidence, § 592 
Notice of, 

Appeal, § 729, p. 1089, n. 38 
Termination of compensation, § 863, n. 36 
Opinion evidence, § 860, p. 262, n. 59 
Petitlon for inereased award by letter, tolling of 
limitations, § 856, p. 247, n. 17 
Pbysician, transcript on appeal, exclusion from, 
§ 741, p. 1108, n. 6 

Pleading in proceeding to modify award, § 859, 
p. 251, n. 62 

Becord on appeal, § 743, n. 47 
Rebearing, 

Application, form, etc, § 662, p. 1007, n. 2 
Evidence, f 667 

Release, welght and sufflciency of evidence, § 577, 
p. 817, n. 46 

Revlew, time limitation, § 724, p. 1079, n. 96 
Trial de novo, evidence, § 774, p. 1303 
Letters of attomey. Power of attomey, generally, 
post 

Letters rogatory, § 580 

Level floor, idiopatbic fall on, § 257(1) 

Levy, claims for compensation, 

Exmption, § 822 
Probibition, § 388 

Lewd condnct, deatb beneflts, separation from sponse, 
§ 140(3), p. 477 
liabiUty, 

AKportionment of liability, generally, ante 
Attomey*s fees, § 817 
Award, § 642 

Bond br security, proceedings for further revlew, 
§ 816(1) 

Determination, § 816(2) 

Borrowlng employer, constitutionality of statutes, 
§19,p.83 

Compensation, waiver and estoppel, right to deny, 
§§ 389-401 

Compensation acts, limiting probibited, •§ 372, p. 91 
Deatb benefits, § 321, p. 1160 

Support of separated sponse, § 140(3), p. 479 
Injnry, qnestion of law, § 609, n. 59 
Joint liability, ante 

Lessor*s insnrer, private insnrance, § 376, p. 110 
n. 33 

Limitations, post 

Preminms, private Insnrance, persons liable, § 371, 
p. 76 

Private insnrance, post 
State, occnpational diseases, § 169, p. 562 
Snccessive insnrers, § 373, p. 97 
Waiver, compensation, 

Application of law, § 401 
Based on estoppel, § 401, p. 184 
Policy, liability nnder poUcy, § 401, p. 186 
Rigbt to deny, etc., §§ 389-401 
liability insnrance, payment by employer, employee 
test, i 102 

Liberal constmction, defined, § 20, p. 102, n. 91 
liberal constmction of procednral piovisions, § 20, 
p.119 


Llberality, amendment of pleadings, § 496 
Licenses and permits, 

Boards or commissions, antbority to license medi- 
cal bnreans, etc., § 384, p. 148 
Gbild labor employment, actions, § 930 
Cbildren employed witbout, inereased compensa- 
tion, § 113, p. 395 

Bmployee*s failnre to obtain, § 246, n. 65 
Employees of licensees, § 71 
Going for pay, § 241, n. 99 

Medical and bospital Services, osteopatbs, etc., 
§ 269, p. 920 

Miscondnet of employer, minor’s employment, 
§ 334, p. 1207 

Pbysicians, medical Services, § 269, p. 922 
Taxes, 

Oontribntions to general fnnd, § 19, p. 73 
Preminms for indnstrial insnrance, § 361 

Liens, 

Attomey*s fees, § 822 

Awards, § 644, p. 953; § 829, p. 142; § 836 
Bnforcement as tax daim, f 839, n. 1 
Compensation beneflts paid, 

Bffect on liability of tbird-party tort-feasor, 
§ 1038, p. 604 

Self-insnrer, proceeds of settlement of deatb 
action, § 1040, p. 611, n. 60 
Fnneral expenses, reimbnrsement from recovery 
against third party, •§ 1041, p. 621 
Jndgment against tbird-party tort-feasor, § 1042, 
p. 624 

Joinder of parties, § 1015, p. 560 
Proceeds, § 1012 

Malpractice of pbysician, employer*s lien for snb- 
rogation, § 1044 
Medical and bospital expenses, 

Award, § 285, p. 963 

Reimbnrsement of employer from recovery 
against tbird party, § 1041, p. 621 
Medical Services, 

Pbysicians, § 284, p. 961 
Proceedings, § 281 

Mining properties, constitntionality of statntes, 
§ 19, p. 78 
Penalties, § 914 

Priorities, attomey fee and insnrer, § 1040, p. 614 
Proceeds of recovery from tbird person, deduc- 
tlon of attorney*s fees, § 1040, p. 613, n. 68 
Reimbnrsement of employer or insnrer from 
tbird-party tort-feasor*s liability, S1041, p. 620 
Snbordination to state’s lien, constitntionality of 
statntes, § 19, p. 84 

Subrogated insnrer, restitntion of overpayment as 
to costs of collection from tbird party, § 1040, 
p. 613, n. 70 

Tbird-person tort-feasors, § 1013 

Assertion by employer, 11014, p. 549 
Constitntionality of statntes, § 10, p. 82, n. 17 
Liability, reimbnrsement of employer or in¬ 
snrer, § 1041, pp. 618, 619 

Tbird persons, actions by employees against, post 
Life expectancy, 

Commntation of payments, § 340 
Disability compensation, $ 296, p. 1037 
Lnmp snm payments, 

Evidence, § 348 
llndings, $ 349 
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liife expectancy—Continued 

Vested rights, schedule injuries, § 306, p. 1105, 
n. 38 

Life insurance, 

Death benefits, contributions to dependente, § 323, 
p. 1169 

Hmployer purcbasing, death benefit liability, § 933, 
n.3T 

Underlying conception, § 9 

Life pension, total permanent disability, $ 301, p. 1075 

Lifetime, permanent injury, § 304, p. 1094 

Lifting, 

Hernia, § 185, p. 632, n. 26 
Hoisting apparatus, generally, ante 
Internal injuries, § 183, p. 617, n. 74 
Question of faci^ proximate cause, § 610, p. 866, 
n. 74 

Strain, § 182, p. 613 

Light perception, loss of eye award, § 316, p. 1138 
Ligbt work, 

Accepting other employment, § 320, n. 61 
Availability, burden of proof, proceeding to modi- 
fy award, § 860, p. 259 

Oapacity to perform, total disability, § 299, p. 1064 
Disability compensation, weight and sufficiency of 
evidence, § 569, n. 91 

Excuse for delay in filing claim, weight and sufii- 
cioncy of evidence, § OT7, p. 822 
Hernia, evidence, § 555(13), p. 717, n. 63 
Partial disability, § 302, p. 1080, n. 69 
Performance of, partial disability, § 302, p. 1081, 
n. 73 

Weight and sufficiency of evidence, § 768, p. 1297, 
m 16 

Lightening danger, expert testimony, § 555(5), p. 672, 
n. 49 

Lighter work, 

Partial permanent disability, 8 304, p, 1098, n. 94 
Wage payments after injury, crediting, 8 330, 
p. 1189 

Lighthouse, work on foundation of, § 86, p. 307, n. 73 
Lightlng cigarette, course of employment, 8 220, p. 729 
Lighting up of, 

Impaired condition, 8170, p. 580 
Pre-existing disease, 8 175 
Pre-exlating infirmity, 8 173 
Llghtning, 8 252 

liurden of proof, injury by, 8 021, p. 490, n. 97 
Causal connection, weight and aufilcieiicy of evi¬ 
dence, 8 556, p. 752 
Findings, risks, 8 621, p. 920 
Injurios from, 1195 

Instruotlons to jury, death benefits, 8 778, p. 1328, 
n. 98 

Nervous shock, 8 201 
Limbs, artlflcial appUances, 8 269, p. 923 
Llmltation of actlons. Limltatlons, generally, post 
Limitations, 

Accident, date, 8 436, p. 302 
Aetion on award, 8 844, p. 173 
Amendment of act, 8 437, p. 307 
Annuities and benefits, payments, efPect, 8 439 
Appeal and review, 8$ 722-728, pp. 1072-1076 
Agreement or settlement, 8 411; 8 904, 

pp. 322-327 

Award, legislative intent, 8 656, p. 989 
Consldering question for first time, 8 694 


Limitations—Ck>ntinued 

Appeal and review—Oontinued 

Questions of law, 8 763(9), p. 1246 
Assignment to lighter duties, effect, § 439 
Award, conduslveness, 8 667, p. 992 
Bar afPecting modification or review of award for 
change of condition, 8 854, p. 214, n. 31 
Bar of action for damages, compliance with act, 
8 939 

Bedridden employee, toUing, § 438 
Citation, Service, effeet, § 437, p. 307 
Claims, ante 
Gommencement, 

Action or proceeding toUing, 8 437, p. 307 
Proceedings, filing of petition as, § 436, p. 300 
Running of period, 8 436, p. 302 
Complaint, Service, effeet, 8 437, p. 307 
Gomputation of period, 8 436, p. 302 
Goncealment, toUing, 8 437, p. 308 
Gonduct, toUing, 8 437, p. 308 
Gonstitutionality, 8 19, p. 79 
Oonstruction of provisions, 8 436, p. 301 
Gontracts, 

Bxtension, 8 439 

Proceedings on default of employer, 8 413, 
p. 242 

Review, 8 411 

Course of employment, § 217 

Date of injury and date of accident, 8 436, p. 302 

Death benefits, forfeiture, § 141(1) 

Defense, estoppel to assei^ 8 444 
Direction of verdict, 8 777, p. 1322 
Disabled employee, toUing, 8 438 
Election of remedies, ante 
Bmployees' doubt as to compensability, civil ac¬ 
tion, 8 936, p. 396 

Employer’s report of accident, after filing, 8 436, 
p. 304 

Estoppel to raise defense, evidence, 8 860, p. 269, 
n. 97 

Evidence, § 860, p. 269, n. 97 

Estoppel to assert defense, § 860, p. 269, n. 97 
Hearsay evidence, admissibility, 8 627, 
pp. 515-519 

Proceeding to modify award, 8 860, p. 269 
Support bar, review of agreement or settle¬ 
ment, 8 907, p. 335 
Excuses for delay, § 437, p. 307 
Bxtension of time, 

Instituting proceedings for compensation, 
§ 437, p. 307 

Payment of compensation or agreement there- 
f or, 8 439 

Physical or mental incapacity of injured pei> 
son, 3 438 
Failurc to, 

Institute proceedings witbin required time, 
8 436, p. 298 

Report aoddent effecting, 8 916, p. 349 
Findings, 8 628; * 629, p. 901 
Appeal, 8 763(7), p. 1217, n. 56 
Bar, 8 867, p. 281, n. 31 
Occupational disease, § 629, p. 903 
First aid treatment, toUing, 8 440 
Fraud, toUing, 8 437, p. 308 
Furtber medical allowance, rebearing, 8 286 
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limltations—Continued 

General statutes, § 436» p. 299 

Beview of agreement or' settlement, § 904, 
p. 322 

Goveming law, § 22» p. 150; § 23, p. 156 
Hearsay evidence, admissibility» § 627, pp. 615- 
519 

Ignorance, tolling, § 437, p. 308 
Inerease of incapacity, review, § 301» p. 1077, n. 64 
Insiirer*s liability, private Insurance, § 372, p. 84 
Interpretation of provisions» § 436, p. 301 
Jurisdiction of boards or commissions, § 383, 
p. 141 

Last payment, institution of action after, § 436, 
p. 304 
I^iability, 

Action for injuries» § 946 
Defense to tbird person» | 1038» p. 603» n. 81 
Injury from disease» § 173 
lilberal construction» § 20» p. 119; § 436» p. 301 
Mandatory time, commencement of proceedings, 
§ 436, p. 300 

Medical and bospital expenses, § 272, p. 926 
Medical and bospital Services» clalms» § 280» p. 947 
Medical' Service to employee, rendition, § ^9 
Mistabe, tolling, § 437» p. 308 
Modifik:ation of award, minors, § 649, p. 966 

Burden of proof, § 860, p. 268, n. 14;* § 860, 
p. 258 

New and furtber disability, tolling» § 440 
Notice, 

Accident, failure by employer, tolling, § 441 
Injury, effect, § 436, p. 304 
Time for giving, § 449, pp, 323-330 
Occupatlonal disease» § 437, p. 308 
Party added by amendment, running, § 490 .. 
Patent injury, weight and suflciency of evidence» 
§577»p.819,n.65 

Payment of compensation, extension» § 439 
Peremption extinguisbment of rights, § 436, p, 300 
Petition, Service, effect, § 437, p. 307 
Pleading, 

Necessity, S 500 

Proceedlng to modify award, § 869, p. 255 
Prematurity, dlsmissal, § 436, p. 306 
Presumptlons, claim for compensation, § 515 
Private Insurance risks, § 372, p. 91 
Proceedlng for review of award, § 856, pp. 233-247 
Furtber review, § 793 

Proceedings to secure compensation, §§ 436-444 
Question of faet, filing claim, 5 620, p. 883, ii. 61 
■ Reapportionment of award, dependent minors, 
§ 324» p. 1175 
'B^earing, 

Application, § 662» p. 1009 
Petition, Intent of statute» § 663, p. 1011 
Beinstatement of compensation» § 893 
Belease, action to set aside, $ 

Beopening case, incorrect finding, § 652, p. 974 
Beportof accident by employer, i ' 

After flling,§ 436, p. 304 
Failure by employer, tolling, § 441 
BetroactiLve operatlon, § 436,'p. 301 
Setting aside award,, 

Injunction, § 654, p, 981 
*. ^leadings, § 767, p, 1271 


Limitations—Continued 

* 'Silicosis, weigbt and suflaiciency of evidence, § 677, 
p. 818, n. 60 

Specibc limitations under acts» § 436, p. 299 
Summons, Service, effect, § 347, p. 307 
Tbird person tort-feasors, post 
Tbird persons» actions by employee against, post 
Tolling of statute, § 437» p. 307 

Application for adjustment or termination of 
compensation, § 856, p. 245 
Disabled or bedridden employee» § 438 
Bmployeris failure to report or give notice» 
§441 

Furtber disability» § 440 
Minority» § 442 

Payment of compensation or agreement tbere- 
after» § 439 
War» § 443 

Waiver and estoppel» § 401, p. 187 
Defense of» § 444 
War, tolling» § 443 

Limited partnersbip association, employee, § 79, n. 4 
Limp» prior impairment affecting liability of spechil 
fund» § 837, p. 160, n. 61 
Line of duty» 

Arlsing out of employment» § 209» p. 601 
Compensable injuries» § 214, p. 706, n. 16 
Course of employment, § 216, p. 716 
Mutual benefit duty» § 221, p. 730, n. 22 
Policemen, coverage, § 117, p. 414 
Volunteer firemen» coverage» § 117, p. 418 
Lineal relationsbip» 

Dependbncy, 

Evidence» § 141(3), p. 493 
Bresumptions, § 134» p. 454 
Tbird-person tort-feasors, presumptions, § 1028, 
p. 586 

Linoleumdayers, independent contractors, § 106» p. 360 
Linotype operator,. occupational diseases, dermatitis, 
§ 169, p. 576, n. 86 
Liquidated damages, 

Disability benefits, employee^s death» § 150» p. 521 
Iklember of body, jury flxing date of injury» § 770, 
p. 1334 

Liquidatlon of business, employment in course of busi- 
iiess» § 70, p. 205 

Liquors. Intoxicating liquors» generally, ante 
Lis pendens, lien for penalty assessed, § 914 
Livelibood, earning, teinporary total disability com¬ 
pensation, § 304, p. 1008 
Livestock. Animals, generally» ante 
Livestock commission company» employee of, § 33, 
p. 105, n. 39 

Livestock exchange» coverage, § 36 
Living and bousing accommodations» payment of 
wages in, tests of employer-employee relations, 
§•64, p. 277 

Living apart from parent, deatb benefits, cblldren, 
§ 141(3), p. 492 
Living expenses, 

Evidence of dependency, gifts, § 552, p. 646 
Sums allowed for, wage computations, § 294» 
p. 1013 
Living togetber» 

Deatb benefits» widows and widowers, $ 140(3), 
^ pp. 470-480 

Pefined, deatb benefits, § 140(3), p. 472 
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Living together—Contlnned 

Dependency, evidence, § 652, p. 650, n. 95 
Question of law, husband and wlfe, § 608, p. 868, 
n. 38 

Living with another man, dependency, § 140(3), p. 479 
Livlng with parent, death beneflts, 

Dependency prcsumptlon, § 141(3), p. 494 
Parenfs dependency, § 142, p. 499 
Loaders, employee status, § 106 
Loading or unloading. 

Motor vehicles, § 36, p. 217 

Causal connection, weight and sufficiency of 
evidence, § 556, p. 757 
Trucks, post 
Vessels, § 86, p. 307 
Ix)aned employces, § 47, pp. 241-262 

Bmployers within act, evidence, § 549, p. 630 
Bxclusiveness of remedy, § 918, p. 361, n. 22 
General employor*s recovery of compensation paid 
from special employer, § 835 
Questions of fact, § 605, n. 76 
Record on appcal, questions presented, § 745 
Remedy against borrowing master, § 918, p. 357, 
n. 13 

Team and driver, § 47, p. 251 
Third-person tort-foasors, weight and sufficiency 
of evidence, § 1030, p. 592 

Loans, 

Claimants, § 423 

Gontributions, repaymcnt of, brothers and sisters, 
§ 143 
Employee, 

Deduction from award, § 330, p. 1189, 
Manncr of making, independent contractor 
test, § 104 

Employer, weight and sufficiency of evidence, 
8 508, p. 771 

Prohibiting, constitutionallty of statutes, § 19, 

p. 86 

Lobby, sllpping in, going to and from work, §'239, 
p. 853, n. 57 

TiOcation of omployment, out-of-state eontr«act, § 24, 
p. 164 

Location of injuries, 

DIaability compensation, § 296, p. 1036 
Medical testlmony, 8 555(5), p. 672 
Permanent total dlsahlllty, § 299, p. 1069 
Lockjaw, evidence, § 555(11), p. 705 
Loco parentis, 

Death benefits, § 142, p. 407 
Ohlldren, § 141(2), p. 487 
Presumptions, § 141(3), p. 403 
Death of stepchild*s natural fatlicr, § 141(2), p. 480 
Evidence, § 552, p. 653 

Locus of accident, view by commissioners, 8 589 
Lodgo room, malntenance of, classidcation, § 36, p. 200 
Lodging. Board and lodging, generally, ante 
Xx>dglng houses. Hotels, generally, ante 
Jjott building, operatlon of elevator iu, § 30, p, 210 
Jx)gical construction of statutes, 8 20, p. 92 
Logical inferences, 8 547(6) 

Logs and logging, 

Buyer»8 liablllty, 8107. p. 870 
Cutting timber, generally, ante 
Defined, f 30 
Employee status, 8106 

Evidence, 8 PP» 040,641 - 


Logs and logging—Continued 

Farm laborers, Insurance, 8 122, p. 428 
Farmer, § 33, p. 197, n. 68 
Hauling logs, § 36, pp. 210, 211 

Oil well construction, § 36, p. 208 
Hazardous business or occupation, § 36, pp. 21(^ 
211 

Independent contractor test, § 104 

Loading at landing, lumber manufacture, 8 36, 

p. 212 

Owner of, subcontractor*s employees, § 107, p. 373, 
n. 44 

Patrol agent, § 36, p. 210 

Sales contract, buyer’s liability, § 107, p. 370 

Soldiers, § 88 

Use of equipment, independent contractor status, 
§ 107, .p. 372, n. 37 

Loitering, question of fact, § 611, p. 873, n, 48 
Longshore work, 

Deflned, § 30 

Hazardous employment, § 36, p. 211 
Longshoremen’s and harbor workers’ compensation 
act Federal longshoremen*s and harbor work- 
ers* compensation act, generally, ante 
Ix>ss, 

Eariilng capacity; Impairment of eamii^ capacia- 
ty, generally, ante 
Eyes, ante 
Services, 

• ! ' Aetion by spouse of injured employee, f 986 

■ Minor, action by parent for, § 979 
Time, post 

Lots. Parking lots, generally, post 

Lowering resistance, tuberculosis, 8 169, p. 572 

Lumber, 

Ix>gs and logging, generally, ante 
Manufacture, § 36, p. 212 

Lumber checker, sawmill, part-time farm handyman, 
§ 33, p. 194, n. 24 
Lumber company, 

Bookkeeper, fiUing station attendant, § 29, p. 18T, 
n. 49 

Employee, sunstroke, § 255, n. 20 
Office building, porter, § 28, p. 180, n. 90 
Lumber inspectors, independent contractors, 8 106, 
p. 361 

Lumber yard, 

Hazardous business, 8 36, p. 211 
Manager, out of town trip for collections, manual 
labor, 8 28, p. 184 
Mill, 8 36, p, 212 

Lump sum payments, §8 337-352, pp. 1214-1237 
Admisslbility of evidence, 8 3^ 

Appeals, § 352 

Hardship and injustice, § 545, p. 573 
Beversal, § 352 

Agrecments, §8 338, 339, pp. 1215-1219 

Appcal as condition precedent to review, f 905 
Appeal and review, §§ 340,352 
Board*s determination, § 342 
Evidence, 8 348 
Finality, § 350 
Review, § 352 

Agreement or settlement, § 898, p. 315 
Time to apply for, f 856, p. 245 
Review by court 

Judgment, § 789, p. 36. 
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Lump sum payments—Oontlnued 
Appeal and review—Oontlnued 
Revlew by court—Oontlnued 
Time for, § 904, p. 323 
Appellate court, §§ 340, 349 
Jurlsdictlon, § 340 
Notice of error, § 352 

Application, review of agreement or settlement, 
§ 908, p. 338 
Arbitrators, ante 
Attacklng, § 339, n. 20 
Attorney’s fees, § 821 
Award, 

Judgment in actlon on, § 844, p. 173 
Settlng aslde, § 351 
Gomputation, etc., § 344 

Employee’s use of own equipment, S 294, 
p. 1009 

Oonstitutionality of statutes, § 19, p. 77 
Oontracts, ante 
Oourts, ante 
Death benefits, 

Orediting, § 331, p. 1196 
Deductions, § 331, p. 1195 
Bmployee, § 149 

Remarriage of widow, § 321, p. 1162 
Defined, § 337, p. 1214 
Discount, ante 
Effect, § 345 

Paying, private Insurance, § 376, p. 113, n. 49 
Supporting setting aside, § 907, p. 335 
Evidence, ante 
Findings, ante 
Grounds, § 343 
Hardsbip, § 340 

Appellate courfs powers, § 340 
Burden of proof, § 348 
Grounds, § 343 
Instructions to jury, § 349 
Waiver of right^ § 350 
Hearing or trial, §§ 341, 349 
Answer, § 347 
Judgment, § 350 

Independent contractor test, § 101, p. 345 
Insurer, death beneflts, credit, § 331, p. 1193, n. 66 
Judgment, contents, abrogation of award, § 644, 
p.966 

Jurisdiction, approval by board, § 342 
Jury, 

Evidence, § 348 
Questions of f act, § 349 
Submission of issues, § 350 
Maturing periodical payments on default, f 842, 
p. 168, n. 44 

Medical and ho^ital expenses, discount, | 277, 
p. 943 

Modification or review, § 851, p. 196 
Notice, S 341 

Appellate court, § 352 
Certiorari, § 352 
Trial, § 349 

Partlal disability, § 303, p. 1092 
Penalties, $ 339 

Permanent total disability, post 
Pleadings, § 347 
Evidence, § 348 
Instructions to jury, $ 349 


Lump sum payments—Oontinued 
Pleadings—Oontinued 
Variance, § 352 
Police power, § 19, p. 72 

Proceedings to secure, §§ 346-352, pp. 1228-1237 
Reopening, jurisdiction, § 661, p. 1003 
Repayment, § 361 

Retroactive operation of statutes, § 21, p. 135, 
n. 18 

Review. Appeals generally, ante under this head 
Setting aside, post 
Trial, §§ 341, 349 
Answer, § 347 
Judgment, f 350 
Trial de novo, post 
Widows, 

Parties, § 346 

Reinstatement of original award, § 351 
Lunch periods, 

See, also, Meals, generally, post 
Absence from employment, § 240, p. 864 
Ball games, § 221, p. 738 
Going for lunch, § 220, p. 725 
Injuries, § 243, p. 861 
Resting, § 220, p. 729, n. 5 
Third persons, assaults by, § 227, p. 771 
Luncheonette concessionaire, department store, con- 
tracts, § 109, p. 382, n. 82 
Lungs, 

AUments, § 168, pp. 555, 557 
Disease, evidence, § 555(11), p. 702 

Weight and sufiiciency, § 556, p. 762 
Hernia, § 185, p. 638 

Structure, lowering resistance of, tuberculosis, 
§ 169, p. 572 

Temporary disability, § 304, p. 1093, n. 50 
Traumatic infection, $ 168, p. 552, n. 67 
Machine shop, defined, § 36, p. 211 
Machinery and equipment, 

Agreement to fumish, independent contractor 
status, § 107, p. 373, n. 46 

Olaimants furnishing, operation of, control, § 92, 
p. 324, u. 12 

Cleaning, injury after working hours, § 230, p. 781 
Common law, § 5, p. 44 
Defect in, § 257(3), p. 895 

Bmployee’s, computatlon of compensation, § 294, 
p. 1009 

Employer-employee relation, furnishing, test, § 64, 
p. 278 

Farms, ante 
Furnishing, 

Independent contractors, § 90, p. 315, n. 45 
Test, § 47, p. 251; § 92, p. 329; § 96 
Hauling, oil well construction, § 36, p. 208 
Hazardous employment, § 28, p. 182 
Highway workers, coverage, 8 117, p. 410 
Hotel, hazardous business, § 36, p. 203, n. 56 
Installation, § 36, p. 204 
Leasers, § 71 
Manuf acture, § 36, p. 212 
Movers, independent contractors, § 106, p. 361 
Operation, § 36, p. 213 
Operatives, § 60 

Power-driven machinery, generally, post 
Premlses of employer, § ^4, p. 825 
Regulations, § 34 
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Machinery and equipm^nt—Contlnued 

Returning to general employer, accident, § 47, 
p. 244 

Safety appliances, failure to use, § 262, p. 907 
Servicing, coverage, § 36, p. 205 
Tractors, generally, post 

Use of, independent contractor status, § 107, 
p. 372, n. 37 

Wbrkman engaged at machine, § 244, n. 36 
Machinists, employee status, § 106, p. 358 
Bvidence, § 650, p. 639, n. 31 
Magnitude of risk, 1219, p. 696, n. 45 
Maid, 

Hotel, domestic employment, § 32 
Sanitaiium, quarters fumished, § 230, p. 783, 
n. 27 

Mail and malling, 

Olaim, evidence, § 577, p. 817, n. 50 
Contractor, employee of, § 118 
Oontracts, applicability of statutes, § 56, p. 259 
Notice, 

Intent to appeal, § 722, p. 1074 
Review, time, § 724, p. 1077 
Timcly appeal, proof, § 728 
Opinion to parties, review, presumptions, § 757, 
p. 1145, n. 7 

Picking up, going to and from work, § 232, p. 815, 
n. 30 

Setting aside award, excuse for delay, § 725 
Third-person tort-feasor, Service of process, § 1014, 
p. 557, n. 28 

Main employment in foreign state, jurisdiction, § 25, 
p* 167 

Maintain, doflned, § 30 

Maintenance. Kopairs and repairmen, generally, post 
Major employer, 

Number of employees, § 42, p. 228 
Place of work, § 43 

Major surgical operations, § 310, p. 1145 
Majority, 

Boards or commissions, 

Aetion by, § 381, p. 135 
Review, concurrence, 8 782, p. 13 
Stockholder, employee, § 82, p. 304 
Male, defect pocullar to, aggravatlon, § 170, p. 588, 
n. 50 

Malformation of jaw, disfiguroment award, § 290, 
p. 974 

Malignancies. Cancer, generally, ante 
Malingerera, 

Claimante, § 206 
Bvidence, § 555(8) 

ProceesUng to modify award, § 860, p, 268, 
n. 94 

Weight and stiflleiency, 8 567 

I^Ialpraetice, § 203, p. 6(K), n. 50 

Actlons, waiver or estoppcl, elTect, 8 303, p. 168 
Addttional coint>onsation, 8 274 
Aggravatlon of impalred condition, 8 274 
Actlons, 8 018, p. 370 
Oourse of einploymont, § 1044 
Right of employee, 8 3043, p. 024 
Dcmand on employer, 81044, n. 99 
Dependents* rights, 8 3043, pp. 624r627 
Bmployee^s rights, § 104*3, pp. 624-027 
Bxcluslveness of remedy, § 018, p. 370 
Instructions to Jury, § 623 


Malpractice—Contlnued 

Insurance carrier*s physicians, negligence, bur- 
den of proof, 8 944, p. 412, n. 86 
Jurisdiction, 8 425, p. 280, n. 10 
Liability as third-party tort-feasor, §§ 1043, 1044, 
pp. 624-628 

Negligence in selectlon of pbysician, 8 207 
Recovery, deficiency compensation, § 397, p. 179, 
n. 70 

Management, Insurance fund, § 358 
Managers, 

Assault, actions, § 926, p. 381 
Corporations, § 82, p. 302 

Election to come under act, signature, 8 122, 
p. 428 

Employee status, 8 106 

liumber yard, collections, manual labor, 8 28, 
p. 184 

Private Insurance coverage, 8 372, p. 93, n. 39 
Right of appeal, party, § 689, n. 96 
Managing officer, defined, misconduct, § 332, p. 1200 
Managing representatives, defined, misconduct, 8 332, 

p. 1201 

Mandamus, ! 673., p. 1022 

Attorney’s fees, compel fixing, 8 820, p. 120, n. 60 
Award, collateral attack, § 669 
Compelling entry of judgment on award, § 845, 
p. 175 

Constitutionality of statutes, 8 19, p. 71 
Insurance, type, compel, § 353(1) 

Lump sum payments, certiorari, 8 352 
New evidence, comi>ensation authorities, § 790, 
p. 39 

Proceedlngs for further review, 8 793 
Review by board, remand, § 782, p. 13 
Setting aside award, want of prosecution, 8 ICS 
Manholes, safety requirements, ship building, 8 333, 
p. 1206, n. 89 

Manifest errors, proceedlngs for further review, 8 797, 
p. 57 

Manifest purposes, liberal construction of statutes, 
8 20, p. 107, n. 12 

Manifest weight of evidence. Weight and sufficlency 
of evidence, generally, post 
Manner, 

Apportionment, previously impaired condition, 
§ 298, p. 1053 

Death, review, infcrences, 8 763(9), p. 1240 
Doing work, 

Arising out of employment, 8 213 
Assistanfs right to interfere, independent con¬ 
tractor test, § 95, p. 338 
Independent contractors, control, 8 91, p. 321 
Occurronce of accident, evidence, 8 555(6) 
Pcrformance, employer-emplqyee relation, dlrec- 
tion and control, 8 64, p. 271 
Manual labor, 

Accidental death, prima facie case, S 555(6) 

Corporations, ofiicers, 8 82, p. 302 

Coverage, 8 28, p. 183 

Employments included, evidence, 8 548 

Fixing price of, constitutionality of statutes, 

. § 19, p. 87 

Independent contractors, § 90, p. 315 
Public ofiicers, § 115 
Workman, § 60 
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Manual training room, high ^ool, safety regulations, 
• S 34 

Manufacturers and manufacturing, § 36, p. 211 
Drugs and Chemicals, § 36, p. 211 
Farm Products, transportation of, § 33, p. 193, 
n. 22 

Handy man, § 29, p. 187, n. 48 
Marine railway, dry dock, § 26, p. 174, n. 48 
Marital status, referee’s decision, flnality, § 656, p. 987, 
n. 78 

Maritime employees, § 86, pp. 305-310 

See, also, Seamen, generally, post 
Federal act, § 5, p. 47; § 26, p. 174. ' 

Master of vessel, generally, post . 

Seamen, generally, post 
State laws, prejudice, § 26, p. 172 
Stevedores, generally, post 
Weight and sufflciency of evidence, § 578, p. 825 
Maritime tort, . * 

Death resulting from, third person action against 
employer, § 967 

Election of remedies, § 987, p. 490 ^ 

Market for Services, total dlsability, § 299, p. 1060 
Marketlng crops, ezemptlons, § 33, p. 191, n. 6 
Marks, Injury, physical nature, § 1^ 

Marrlage, 

Apportionment of comi)ensatlon, dependent- chil- 
dren, § 324, p. 1175 

Beneficlary, modification or termination of com- 
pensation, § 854, p. 229 
Ghildren, cessation of dependency, § 147 
Oommon law marriage, generally, ante 
Gontract of employment wlth spouse, § 78 
Death beneflts, stepchildren, § 141(2), p. 484 
Dependents, 

Death beneflts, $ 321, p. 1160: 

Termination of Gompensation, § 327 
Descent and dlstribution, § 324, p. 1171 
Desertion, bar to compensation, § 140(30), p. 476, 
n. 27 

Dissolution,, prior marriage, presumption, § 512, 
p. 469, n. 91 

Estoppel to deny validity, § 389, p. 158, n. 87 
Evldenoe, § 552, p. 650 

Female employee, disability compensation, § 296, 
p. 1041 

Hearlng, § 586 

Illegallty, burden of proof, § 620, p. 483, n. 77 
Minors’ election to come under act, emancipation, 
§126. 

M^ed question of law and fact, § 600, n. 46 
Pi^umptions, § 512 

Question of fact, good faith belief in validity, 
§ 608, p. 863, n. 35 

Belation to employee, dependency test, § 134, p. 453 
Belationship by, dependents, § 139 
Bemarriage, generally, post 
Third-person tort-feasor, statute of limitationis, 
§ 1014, p. 657. n. 29 

Yalidity, Jurisdiction to determine, § 425, p. 278, 
n.86 

Widows and widowers, status, § 140(2), pp. 466- 
- 470 

Wldow’B award, constitutionality of statutes, 
§19,P4 76 , 

Wife’B rl^t to compensation, § 140(1) 

Marshals, coverage, § 117, p. 413 


Mask, sandblasting, violation of rules, § 261, p. 905, 
n. 7 

Masons, employee status, § 106 

Massage, speclalized treatment, § 272, p. 929, n. 68 

Masseur, medical Services, § 269, p. 921 

Master, 

Deiined, § 38 

Findings, concluslveness, § 763(3), p. 1183 
Vessel.' Master of vessel, generally, post 
Master and servant relatlonship, 

Burden of proof, § 518, p. 477 
Gontinuance, presumption, § 511 
Master of vessel, § 86, p. 307 

Action against third person, liability, § 985, p. 482, 
il23 

Equltable relief, Jurisdiction, § 654, p. 980 
Exclusiveness of remedy, § 918, p. 365 
Flshlng boats, employee status, § 106 
Loaned . servant, employer test, § 47, p. 250 
Scows, § 86, p. 306, n. 61 

Matches, gasoline, course of employment, § 219, n. 18 
Material evidence, § 547(1), p. 580 
Admlssibility, § 957 

Gause or clrcumstances of Injury, disability 
or death, § 530 
Gausation, § 555(1), p. 668 

Findings supported by, concluslveness, § 763(3), 
p. 1187 

Introductlon, § 592 

Rehearing, etc., new evidence, § 601, p. 1005 
Reopenlng case, new evidence, § 651, p. 969 
Bepairs of premlses after accident, admlssibility, 
§ 542 

Beview, § 764, p. 1254 
Materials, 

Buyer supplying, § 107, p. 370 
Furnishing, 

Independent contractor control, § 92, p.-329; 
§ 96 

Test of employer-employee relation, § 64, 
p. 278 

Mathematlcal calculatlon, 

Average eamings, § 293, p. 1006 
Oommutation of payments, § 337 
Mathematlcal certainty. 

Accident, § 666(1), p. 667 

Previously Impaired condition, mode of appor- 
tlomnent, § 298, p. 1053 

Mathematlcal errors, proceedings for further revicw, 
correctlon, § 811 

Mathematlcal exactness, § 547(1), p. 582 

Bxtent of disability, evidence, § 670, p. 780 
Matrlmonial misconduct, separation, justiflable cuuse, 
§ 140(3), p. 474 

Matters consldered, trial de novo, § 766, pp. 1262- 
1267 

Matters in issue, evidence, § 678, pp. 824-82^ 
Maturlng periodical payments on default,, § 842, 
pp. 168-171 

Maul^ safety appllances, § 262 
Maximum compensation, 

After temporary total disability, § 310, p. 1122 
Apportionment; totally dependent persons, § 324, 
p. 1172 

Gomputation, eamings basis, § 293, p. 990 
Greditlng payments, § 330, p. 1182, n. 59 
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Maximum compensation—Continued 

Death benefits, § 321, pp. 1160, 1161; § 827 
Credit, § 331, p. 1194 
Partial dependency, § 323, p. 1165 
Disability, § 296, p. 1044 
Disfigurement, § 290, p. 978 
Loss of use of membei*, § 314, p. 1131 
Partial disability, § 803, p. 1087 
Partial loss of member, § 314, p. 1129, n. 68 
Schedule injuries, § 306, p. 1107; § 307, p. 1110 
Special fund, § 837, p. 149, n. 18 
Successive Injuries, § 308, p. 1116 
Temporary total disability, § 304, p. 1095, n. 69 
Total disabiUty, § 301, p. 1073 

Permanent, § 305, p. 1102, n. 16 

Specific loss colnciding, § 309, p. 1118, n. 60 

Temporary, § 304, p. 1097 

Maximum hours, computation of compensation, § 292, 
p. 987 

Maximum wage, death benefits, partial dependents, 
§ 323, p. 1167 

Meager evidence, findings, conclusiveness, § 763(3), 
p. 1193 

Meager testimony, § 547(1), p. 581, n. 29 

Meals, 

See, also, Lunch periods, generally, ante 
Co-employees’ assaults, § 226, p. 761, n. 40 
Eating, generally, ante 
Pumished by employer, § 220, p. 726 

Eating, course of employment, § 220, p. 726 
Going to or from, § 231, p. 803; § 240, p. 857 
Oausal connection, § 556, p. 748 
Injuries during meal period, § 243, p. 861 
Lunch periods, generally, ante 

Working hours, injury before or after, § 230, 
p. 782 

Meaning of words, liberal construction of statutes, 

§ 20, p. 122 

Means of doing work, independent contractors, § 92, 
p.823; $95,p.338 

Means of support, dependency test, $ 134, p. 454, n. 13 

Measure of insurer^s liability, private Insurance, $ 376, 
p. 108 

Meat, 

Dealer, grinding, packing houses, § 36, p. 212 
Eoctrahazardous work, $ 29, p, 186, n. 47 
Orinder, cafe, workshop, § 36, p. 220 
Locker room, workshop, § 3(1, p. 220, n. 86 
Packing, $ 36, p. 212 

Keephng animals, $ 33, p. 199, n. 83 
Processors, employee status, $ 106 
Warehouse operation, $ 36, p. 218 

Mechanical labor, 

Oorporations, ofRcers, $ 82, p. 302 
Coverage, $ 28, p. 183 
Employee status, evidence, § 550, p. 638 
Employments included, evidence, $ 548 

Mechanics, $ 86, p. 309, n. 88 

Becoming salesman, impairment of earning ca- 
pacity, $ 295, p. 1032, n. 26 
Employee status, $ 106 
Qarages, workshop elassification, $ 36, p. 221 
Lying on cernent fioor, pneumonia, $ 168, p. 558, 
n.61 

Motor vehicles, workshop, $ 36, p. 220 
Frocuring spare parts, $ 231, p. 806, n. 94 
Workman, $ 60 


Medical advice, 

Employee dlsregardlng, successive insurers, § '373, 
p. 100, n. 75 

Employee’s fault in disregarding, evidence, $ 860, 
p. 271; § 860, p. 273, n. 11 

Implied fiindings, disregarding, § 636, p. 940, n. 7 
Minimizing injury, evidence, § 572 
Neglect, review, § 763(9), p. 1225 
Medical advisory board, 

Evidence to support conclusion, § 860, p.' 264, n. 64 
Heport as opinion evidence, $ 860, p. 262, n. 59 
Medical aid, implied findings, § 636, p. 941, n. 11 
Medical boards, § 382 

Appeal to commission, issues, § 761, p. 1164 
Award, commission’s direction, § 644, p. 954 
Findings, sufficiency, § 631, p. 914 
Hearing, § 626 
Industrial diseases, § 625 

Medical bureaus, authority to license, § 884, p. 148 
Occupational diseases, jurisdiction, §'384, p. 148 
Powers and duties, § 384, p. 148 
Report, rehearing, condition of injury, § 667 
Medical bureaus, boards or commissions, authority to 
license, § 384, p. 148 

Medical certainty, proving case, § 547(1), p. 682, n. 48 
Medical demonstration, dependency, evidence, § 552, 
p. 646 

Medical disability, $ 296, p. 1030, n. 43 

Impairment of earning capacity, evidence, $ 296, 
p. 1031 

Medical examinations, § 484, pp. 415-424 

Appointment of examiner, appeal, discretion, $ 758 
Autopsy, § 485 

Award, wages lost, § 644, p. 956 
Oertificate of examiner, causal connection, prima 
facie evidence, § 556, p. 764, n. 80 
Glaim, arbitration, § 281, n. 69 
(3ommission*s direction, $ 590 
Ompelling at hearing to modify award, § 865 
Conditions precedent,. modification of award, 
§857, n.24 

Ck>nstitutionality of statutes, § 19, p. 79 
Delay in seeking treatmeni advice of examiner, 
§ 319, p. 1152 
Depositions, $ 580 

Due process, petition to terminate liability, $ 852, 
p. 197, n, 93 

Evidence, refusal, etc., $ 555(9), p. G93 
Exposure to dust, constitutionality of statutes, 
§ 19, p. 85 

Harmless error, $ 759, p. 1153 
Insurer asking for, § 278, p. 931 
Jury, § 770, p. 1302 
Opinion, stipulation, § 420, p. 262 
Order, review, § 683 

Proceeding to review or modify award, $ 806; 
§ 852, p. 199 

Beduction or termination of comperusation, § 854, 
p. 229. 

Befusal to submlt to, § 319, p. 1146, n. 12 
Effect, } 484, pp. 423, 424 
Becord on appeal, questious considered, $ 745 
Suspension of compensation, § 854, p. 228; 
$ 896, p. 311 

Beimbursement of expenses, § 856, p. 245 
Bemand, payments, $ 788, p. 33 
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Medlcal examlnations—Gontiniied 
Beports, 

Gonsideration, § 865 
Bvidenee, § 555(5), p. 681 
Reading to jtiry, § 774, p. 1305 
Request by employer, § 484, p. 415 
Review, 

Objections for flbnst time, § 700 
Waiver of statute, § 752, p. 1131, n. 93 
Stay, proceedings to modify award, refusal to re- 
port, § 868 

Testimony, § 547(10), p. 612, n. 62 
Time, admissibility of evidence, § 907, p. 331, n. 9 
Trial, discretion, § 771 
Trial de novo, discretion, § 769, p. 1299 
Weight, § 547(10), p, 618 
Medlcal eaqpenses, §§ 266-288, pp. 913-971 
Actions, §§ 278-288, pp. 943-971 

Oonditlons precedent, § 282, pp. 950-956 
Parties, § 281 
Pleadings, § 283 
Third persons, § 272, p. 927 
Allowance, rehearing, §,286 
Amount allowable, § 277, pp. 940-943 
Amount of compensation, § 289 
Appellate courfs assumptions, § 287, p. 968 
Awards, § 285, p. 963; § 640 

Modiflcation or review, § 851, p. 192, n. 43; 
§ 851, p. 195, n. 74 

Burden of proof, § 284, p. 957; § 622 
Paliure to cooperate, § 521, p. 503 
Unreasonably refusing wltbout just cause, 
§ 523, pp. 607, 608 

CJoUectlon from tbird persons, deductions, § 396, 
p, 174 

Gommutation of award, § 841, n. 35 
Gompensation, payment, § 826 
Gonstitutionality of statutes,.§.19, p. 75 
Death benefits, deductions, § ^1, p, 1196 
Deficiency compensation, § 397, p. 179, n. 70 
Employer paying, crediting, § 330, p, 1190 
Evidence, § 284, p. 957 
Actions, § 278 

Crediting employer, § 330, p. 1191 
Bstoppel, § 918, p. 369 
Pleadings, § 283 
Trial de novo, § 287, p. 970 
Extra expense, denial, review of agreement or 
setUement, § 908, p. 338 

Pailure to secure compensation, payments by 
employer, § 933, n. 43 
Flndings, § 285, p. 961' 

Pumishing or acceptance by employee, efifect, 
§ 990, p. 503 

Hospltal expenses, generally, ante 

Insurance and Insurers, ante 

Interest on award, § 847, p. 182, n. 58 

Jolnder of claims, burial expenses, § 278, p. 943 

Jurisdiction of daim, § 279 J 

Last sickness, etc., § 276 

Lump sum payments, 

.1 . Computation, $ 344, jQ. 30 

Modiflcation of judgment, § 352 
Maximum compensation, § 296, p. 1044, n. 33 
I^eoe^ty, § 267 

Nursing expensjes. Nurses and nursmg, post 


Medlcal expenses—Continued 
Objections and exceptions, 

Evidence, § 284, p. 959 
Extension, § 272 
Trial de novo, § 287, p. 970 
Occupational diseases, diagnosis as test, § 169, 
p. 562, n. 95 

Order, finality, § 656, p. 988 
Out-of-state contract, § 24, p. 163 
Payment, 

Agreement, review for cbange of condition, 
§ 898, p. 315 

Waiver, § 391, p. 161, n. 17 
Pleadings, § 283 

Private Insurance, coverages, § 372, p. 85, n. 90 
Reimbursement, recovery against third party tort- 
feasor, § 1041, pp. 620, 621 
Reopening case, payment by insurer, § 652, p. 974 
Retroactive operation of law, § 21, p. 131, n. 98 
Review, § 763(9), p. 1244 

Special fund, reopened cases or stale claims, § 837, 
p. 161, n. 66 

Surgical expenses. Surgery, post 
Third-person tort-feasors. 

Defenses, § 1024, p. 680 
Employee*s duty to prosecute, § 1015, p. 559 
Evidence, § 1030, p. 593 
Findings, § 1033 
Insureris action, § 1019, p. 566 
Liability, § 1038, p. 602 
Necessary parties, § 1019, p. 568 
Time, § 272, pp. 925-929 
Actions, § 280 
Eindinp, § 285, p. 963 
Surviving dependents, § 281 
Trial amendment, § 283, n. 20 
Waiver, § 391, p. 161, n. 17; § 401, p. 188 
Acceptance, § 303, p. 168 
Employer^s knowledge, § 280 
Weight and suflaciency of evidence, § 568, p. 770, 
n. 37 

Medlcal bistory, 

Expert testimony, § 547(10), p. 611, n. 57 
Medical board’s findings contrary to, § 626 
Medical bypothesis, burden of proof, § 547(1), p. 582, 
n. 48 

Medical impairment, disability, § 296, p. 1035, n. 39 
Medical referees, binding reports, cohstitutionality of 
statutes, § 19, p. 85 

Medical reports. Physicians and surgeons, generally, 
post 

Medical Services, 

See, also, 

Hospitals, generally,. ante 
Nurses and nursing, generally, post 
Surgery, generally, post 
Acceptance of, bar of action, § 036, p. 394 
Additional treatment, review, § 287, p. 966 
Aggravation of injury by, § 20 
Allowance, adjustment or. termination of com- 
pensation, § 856, p. 242, n. 68 
Appeals, 

Defense asserted for first time, § 092 
Discretion of court, § 758, n. 44 
Attomey^s fees, award, § 288 
Award omitting, actions, § .936, p. 394. 
Goncluslveness of award, § 853, p. 202, n. 41 
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Medical Services—Continued 
Contracts, ante 

Cost Medical expenses, generally, ante 
Defined, § 269, p. 921 
Dependency, § 134, p. 452, n. 90 
Dermatitis, waiver, § 169, p. 682, n. 20 
Disability compensation, weight and sufficiency 
of evidence, § 569, n. 93 
Elements, § 269, pp. 919-923 
Employce seeking own treatment, § 319, p. 1145 
Employer, 

Control, § 274 
Refusal to furnish, § 207 
Exclusiveness of remedy, § 918, p. 359 
Excuse for delay in flling claim, evidence, § 677, 

p. 821 

Expense. Medical expenses, generally, ante 
Extension of period, § 272, p. 927 
Facts and circumstances, ante 
Findings, 

Effect, § 029, p. 906, n. 47 
Sufficiency, § 631, p. 027 

Fumishing, special fund for reopened cases, § 837, 
p. 164 

Hernia, § 185, p. 030 
Hospitals, generally, ante 
Impossibility of cure, § 270 
Incrcased disability resulting, additional award, 
§ 854, p. 4.5 
Injections, § 106, n. 71 

Injury, medical testimony, § 555(5), p. 674, n. 66 
Injury not yielding to, permanent total disability, 

§ 200, p. 1060 

Insurance and insurers, ante 
Interost on award, § 847, p. 179, n. 41 
.Jurisdiction continuing, § 850, p. 100, n. 22 
Limitations, reopening case, evidence, § 860, p. 209, 
n. 97 

liOss of member, § 311 
Lunip sum payments, grounds, § 343 
Making availablo promptly, § 5, p, tiS, n. 50 
Minimizing injury, § 3-10, pp. 1141-1152 

Welght and sufficiency of evidence, § 572 
IMisi^onduct of employees, § 258, p, 800 
Modlflcatlon of award, relief granted, § 873, p. 280 
Ne(.t%sity for, reopening award, § 854, p. 200, ii. 05 
Negllgonce, actions, § 018, p. iKiO 
Noti('<* of intention to seek, modilleation of award, 

S «57 

Nurses and nurslng, generally, post 
Opt^rations. Surgery, generally, post 
Penalty, failure to allow, § 848, p. 382, n. 07 
rermanent disability, S 304, p. 1004 

Total disability, empioyeo’s expenditures, 

§ 209, p. 1070 

Petltlon, limitations, increased disability ratiug, 

§ 850, p. 247, n. 20 
Police power, vaildlty, § 10, p. 72 
<3uestions of law and fact, 

Oausal relution, § 610, p. 866, n. 71 
Insurer, § 618 
Neglect by employee, 1206 
Refusal, § 610, p. 868 
Rcasonableness, post 
Refusal, § 319, p. 1149 

Denlal of compensation, § 657, p. 004 
Effect,! 319, p. 1150 
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Medical Services—Continued 
Refusal—Continued 

Evidence, § 556(9), p. 693 
Expert testimony, reasonableness, § 655(5), 
p. 676 

Eye injury, $ 316, p. 1136, n. 32 
Minimlzing injury, evidence, § 572 
Order reducing award, § 869, n. 58 
Reduction of compensation, etc., § 319, p. 1150 
Review, § 763(9), p. 1223 
Award, § 864, p. 228 
Stay of proceedings, § 868 
Reimbursement, special fund, § 837, p. 153, n. 25 
Retroactive operation of statutes, § 21, p. 134 
Rights of persons supplying, § 275, pp. 935-938 
Selection, § 273, pp. 929-934 
Self-administered, resulting paralysis, § 864, 
p. 219, n. 66 

Submission to, evidence, § 555(9), p. 693 
Surgery, generally, post 

Temporary total disability, § 304, p. 1096, n. 69 
Time, § 272, pp. 925-929 

Adjustment or termination of compensation, 
§ 856, p. 244 

Review, agreement or settlement, § 904, li. 325 
Unreasonably refusing, burden of proof, § 523, 
pp. 607, 508 

Weight and sufficiency of evidence, § 578, p. 826 
Medical testimony, § 555(5), p. 677 

Accident, §§ 634, 655(2); § 655(9), p. 693 
Admissibility, $ 537, pp. 537-562 
Aggravation of old injury, legal consequences, 
§556(17), p. 727 
Appeal and review, 

Aetion for compensation, § 764, p. 1252, n. 36 
Agreement or settlement, § 907, p. 331 
Conflicting evidence, § 763(6), p. 1208 
Coronary thrombosis, § 763(9), p. 1236, n, 48 
Substantlal conflict, § 887, p. 302, n. 2 
Back injuries, § 570, p. 795, n. 48 
Basis of board’s decision, § 678, p. 824, n. 76 
Blindness, § 571, p. 804, n. 83 
Cancer, causal connectlon, § 565(11), p. 700, n. 34 
Causal relation, inferences, § 556, p. 742, n. 13 
Change justifying refusal of surgery, modilleation 
of award, J 854, p. 228, n. 36 
Olaimanfs testimony, § 647(0), p. 010, n. 42 
Comparative conditions, proceeding to modify 
award, § 860, p. 269, n. 95 
Conclusiveness, § 647(10), p. 611 
Oondition of injury, § 500 
Conflict, § 907, p. 334 

Conclusiveness on appeal, § 763(9), p. 1240, 
n. 46 

Permanence of disability, § 570, p. 782, n. 13 
Physical facts, § 647(10), p. 61-5 
Reopening award, refusal, § 665 
Corroboration, § 860, p. 261, n. 53 
Degree of incapacity, record, § 593 
Disregard of, review by court, § 763(3), p. 1179, 
n. 19 

Ex parte statement, proceeding to modify award, 

§ 860, p. 260, n. 49 
Excluding testimony, § 592 
Bxtent of disabiUty, § 570, p. 779 
Fact questions, § 866 
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Medical testimony—CJontinued 
rindings, 

Siifficiency, § 632, n. 1 

Supported by, conclusiveness, § 763(3), p. 1184, 
n. 35 

Hearlng, physical condition, § 586 
Hearsay, § 547(11), n. 13 

Evaluatlon, § 547(11), n. 12 
Heart dlsease, etc., § 555(11), p. 707 
Hernia, causal connection, § 555(13), p. 715 
History obtained from employee, § 860, p. 261, 
n. 53 

Hypotbetical questions, ‘§ 637, pp. 550-664 
Impairment of eaming capacity, inferences, § 295, 
p. 1029, n. 92 

Insanity, cause, § 860, p. 262, n. 55 
Jury questions, § 866, n. 95 
Latitude in expressing opinion, § 698, p. 847 
Matters for medical testimony, $ 537, pp. 647-560 
Medical and hospital expenses, § 284, p. 958 
Mental disease, etc., equivocal language, § 655(15) 
Modiflcation of award, § 865 
Necessity, § 907, p. 334 
Occupational diseases, § 555(18), p. 735 
Opportunity for cross-examinatlon, § 865, n. 92 
Original hearing, evidence in proceeding to inod- 
ify award, § 860, p. 261, n. 53 
Partial disability, wage basis, § 302, p. 1085, n. 89 
Percentage of disability, § 570, p. 790, n. 36 
Preexisting condition, defenses, § 555(17), p. 726 
Qualiflcations of witnesses, § 537, p. 550 
Records, admissiblllty, § 537, pp. 537-662 
Referee’s flndings, sufficiency, § 631, p. 924^ n. 35 
Reference, § 625 

Rehearing, setting aside denial, $ 666 
Remand, condiet, § 788, p. 29, n. 25 
Reopening award, condiet, § 665 
Reports, admissibllity, § 637, pp. 637-662 
Statements, admissiblllty, § 637, pp. 537-562 
Subjective symptoms as basis, § 860, p. 261, n. 53 
Successive injuries, causal connection, § 655(16) 
Sufficiency of evidence, § 860, p. 269, n. 95 
Sunstroke, causal connection, § 566, p. 763, n. 54 
Surgical operations, § 319, pp. 1145, 1146,1147 
Time of examining employee, evidence in proceed¬ 
ing to modlfy award, § 860, p. 261, n. 53 
Vagueness, § 547(10), p.'617 

Vision impairment, admissiblllty, § 768, p. 1290, 
n.81 

Weigbt and credibility, -J 547(10), pp. 611, 612 ; 
§907,p. 332, n. 13 

Witnesses, fees; § 269, p. '922; § 823, p. 135 
X-ray dlms or plctures, use, § 637, p. 561 

Medical tests, 

Accident, evidence, § 655(1), p. 667 
Proof, S 547(1), p. 677, n. 86 

Medical theories, questions of law and fact, condiet, 
§ 599, p. 852, n. 9 
Medi<dnes, 

Aetionsfof Services, §278 
Oook obtainlng, going to worTc, § 234, p. 828, n. 16 
iFomishlng, adjustment or tennination of compen- 
satlon, § 856, p. 244 
>1 . Manufacture, § 36, p. 211, . 

Mistake, § 220, p. 724 
Payment, § 826 
Btghtto,S269,(p.920,n.65 . 


Meeting of minds, governing law, place of employment 
contract, § 23, p. 159 
Melancholy, suiclde, § 205 

Members of family. Family members, generally, ante 
Memorandum, 

Compensation agreement, § 404, p. 199, n. 84 
Oondusiveness of award adected by form, $ 853, 
p. 202, n. 49 

Meningitis, evidence, § 556(11), p. 703 
Mental health, 

Psychosis, generally, post 
Question of fact, § 612, p. 875, n. 63 
Olaim, § 620, p. 884 
Signing settlement, § 619 
Rehearing application, time, § 663, p. 1011 
Revlew, excuse for delay, § 726 
Sidewall^s, fall on, § 257(1) 

Special fund, reopened cases or Stale claims, limi¬ 
tatione, § 837, p. 162 

Street and highway accidents, § 248, pp. 875, 877 
Suicide, §§ 205, 264 

Surviving spouse, death benedts, separation, § 140 
(3). p. 472 

Time, application to review, § 866, p. 245 
Total disability, occupational disease, § 299, 
p. 1058 

Traumatic neurosis, generally, post 
Violence to physical structure of body, § 201 
Weakenedl resistance, § 165 
Wife, modideation of award, § 858 
Wilful negligence, § 259, n. ^ 

Mental pain and suffering, 

Exdusiveness of remedy, § 918, p. 362, n. 26 
Third-party tort-feasoT*s liability, § 1039, p.,606, 
n. 5 

Blental shock and fright, right of action, § 980 
Mentally deddent and mentally ill persons, § 167, 
p.651; § 168, p. 553 

Additional compensation, § 854, p. 219, n. 65 
Aggravation, § 175 

Evidence, S 555(17), p. 732 
Assaults, § 226, p. 764; § 227, p. 771 
Cause as fact question, § 866 
(jertideation of sanity, modideation of award, 
§ 858, n. 50 

Commitment, modideation or review of award, 
§ 864, p. 213 

Condition collateral to injury, additional com¬ 
pensation, § 854, p. 220, n. 68 
Contracts, § 402, p. 195 

Action to set aside, § 412, p. 231 
Bffect, § 402, p. 195; § 410, p, 226 
Presumptions, § 907, p. 331 
Death benedts. 

ChUdren, $ 141(3), p. 490, n. 71 
Condnement in institution, § 140(3), p. 480 
Wife, § 140(3), p. 474 
Death of wife, § 140(1) 

DisabUity, 

Compensation, § 296, p. 1040; § 297 
Degree, § 296, p. 1037 

Election of remedy, avoidance, § 990, p. 504 
Epilepsy, generally, ante 
Evidence, § 555(15) 

Proceeding to modify award, § 860, p. 262, 
n. 65 

ExaminationSiS 484, p. 416 
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Mentally deficient and mentally ili persons—CJontinued 
Excuse, delay in filing claim, evldence, § 577, p. 820 
Expenses, § 269, p. 921; $ 273, p. 934 
Findings, 

Construction, § 636, p. 939, n. 91 
Sufiiciency, § 631, p. 917, n. 82 
Guardian, modification of award, § 858 
Hospital expenses, § 269, p. 921 
Idiopathic conditions, 

Accident, remote cause, § 157 
Arising out of employment, proximate cause, 
§212 

FaUs, § 257(1) 

Seizure, falis, § 190 

Truck running board, falling from, § 248, 
p. 876, n. 92 

Idiopathic diseases, §§ 163-168, pp. 542-559 
Definitions, § 163 
Injury by accident, § 166 
Injury caused by, § 161, n. 32 
Laches, adjustment or termination of compensa 
tion, § 856, p. 246, n. 12 
Malingcring, § 206, n. 93 
Modification of award, evidence, § 860, p. 274 
Nervous diseases, generally, post 
Neurasthenia, jury questions, § 866, n. 95 
Neurosls, generally, post 
Notice, § 449, p. 328, n. 24 

Injury, evidence, § 576, p. 814 
Occupational disease, § 169, p. 573 
Partial disability, § 303, p. 1002 
Payment of compensatlon to, § 829, p. 143 
Persons acting for, § 429, p. 290 
Presumption, 

Modification of award, § 858, n. 50 
Permanent disability, § 514 
Prior disability, speclal fund, § 837, p. 157, n. 46 
Proceeding to modify award, limitations, § 860, 
p. 256, n. 14 

Proceedings for further review, determination of 
sanity question, § 794 

Mercantile establishmcnts, 

C5overage, § 36, p. 214 
Employmenta included, evidence, § 548 
Operation of elevator in, vehicle, § 36, p. 216 
Storeroom, § 29, p. 186, n. 41 
Traveling salesman, transporting merchandise, 

§ 20, p* 187, n. 48 

Merchandise dcliverers, indepondent contractors, 

§ 106, p. 358 

Merchant marine act, Longshoremen’s act superseding, 

§ 018, p. 365, n. 43 

Merchant vessels, exclusiveness of remedy, instrumen- 
tallty of United States, § 918, p. 368 

Merchants, transportation Services, classification, § 36, 
p. 207 

Mercury poisonlng, 

Common law remedy, § 023, n. 28 
Evidence, § 555(10), p. COO 
Insurance policy expiration, § 160, p. 584, n. 33 
Occupational diseases, § 169, p. 564, n. 5 
Evidence, § 555(18), p. 737, n. 95 

Mere suggestion, independent contractor control, § 92, 
p. 325 

Mere words, co-employees’ assaults, excuse, § 226, 
p. 763, n. 53 
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Meretricious cohabitation, presumption, .§ 5JL2, p. 459^ 
n. 90 

Meretricious relationship, deatb benefits, loco parentis, 
§ 141(2), p. 487, n. 42 

Merger, award in judgment, § 844, p. 174 
Merger of corporatlons, occupational disease, § 169, 
p. 583 

Meritorious claims, defeat for technical reasons, § 20, 
p. 110, n. 23 
Merits, 

Award, etc., review by board, § 766, p. 1267 
Evidence, § 547(1), p. 578, n. 5 
Merits of case, 

Appeals, § 684, p. 1040 
Certiorari, § 6^ 

Messages, delivering, transfer and storage, § 36, p. 215 
Messengers, 

Independent contractors, § 106, p. 361 
Outside employees, § 231, p. 798 
Telegraph, boy, § 28, p. 181, n. 94 
Metal trades, § 36, p. 205 
Meter readers, outside employees, § 231, p. 798 
Methods, 

Average eamings, computation, § 293, p. 991 
Independent contractors, 

Control, § 92, p. 321 

Payment for Services, test, § 101, pp. 343-340 
Transportation by employer, § 235, p. 

Midget automobile race drivers, private Insurance, 
coverage, § 372, p. 93, n. 40 

Migratory workman, private Insurance, coverage. 
§ 372, p. 03, n. 40 

Mileage. Traveling expenses, generally, post 
Military bases, employments induded, evidence, § 548, 
n. 52 

Military Service, 

Petition for review of award, § 866, p. 235, n. 20 
Tolling of time, liability of special fund, § 837, 
p. 163 

Militia. National Guard, generally, post 
Milk, 

Collectors, Independent contractors, § 106, p. 361 
Delivery» 

Customers, classification, § 36, p. 207 
Farm employee, § 33, p. 197, nu 71 
Pasteurization, farm, § 33, p. 198, n. 71 
Warehouse, § 36, p. 218 
Milk leg, § 168, p. 557 
Millinery business, coverage, § 36, p. 212 
MUls and milling, § 36, p. 212 
Coverage, § 28, p. 182 

Employee, feeding pens, § 33, p. 199, n. $3 
Machinery, § 36, p. 209 
Manual labor, § 28, p. 183, n. 20 
Premises of employer, § 231, p. 792 
Mines and mining, § 36, p. 212 

Bath house, course of employment, $ 220, p. 728 
Coal, generally, ante 

Diseases, temperature extremes, $ 167, p. 550 
Employee status, § 106 
Evidence, § 550, p. 641 ‘ 

Employee violating regulatjlons, § 260, n. 61 
Engineers, § 85, n. 56 

Independent cpntractors, § 106, p. 361 
Foremen, credibility of testimony, § 547(8), p. 604, 

. n. 94 

Going to and from work, § 238, p. ^9, n. 31 
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Mines and inlning-<5ontinned 

Lease, assignor of, liability, § 107, p. 370, n. 21 
lAens, 

Constitutionality of statutes, fees due from 
lessee, § 19, p. 78 

Rent, priority of compensation daim, § 840, 
n. 12 

Mlscondnct of employer, safety devices, § 333, 
p. 1201, n. 45 

Operators, employee status, f 106 
Qnarries, generally, post 
Steam railways, § 36, p. 221 
Street accidents, § 248, p. 875, n. 92 
Violatlons of law, § 246, n. 66 

Weight and suflBiciency of evidence, § 562 
Wage computation, expectancy of increase, § 294, 
p. 1025, n. 62 

Zone of employment, § 231, p. 792 
Minimizing appeals, § 6, p. 43 
Minlmizlng injury, §§ 318-320, pp. 1141-1154 
Accepting other employment, § 320 
Amount of compensation, ante 
Surgical treatment, ete., § 319, pp. 1141-1152 
Weight and suffleiency of evidence, § 572, p. 806 
Minimum compensation, 

Death benefits, § 321, p. 1162 

Deductions, § 331, p. 1194, n. 68 
Extent of dependency, § 322 
Partial dependency, S 323, p. 1165 
Disability, § 296, p. 1044 
Partial disabiUty, § 303, p. 1087 
Partial loss of use of arm, f 314, p. 1130, n, 70 
Schedule injuries, § 306, p. 1107; § 307, p. 1110 
Temporary total disability, § 304, p. 1097 
Total disabiUty, § 301, p. 1073 
Minimum wages, 

Ck)mputation of compensation, § 292, p. 087 
liOst time, § 293, p. 995 
Ministers, $ 85, n. 57 
Minor injury, 

Permanent total disability, § 299, p. 1069, n. 97 
Schedule injuries, minimum awards, § 306, p. 1107 
Minor members, multiple loss, § 308, p. 1114, n. 16 
Minor surgical operations, refusal, § 319, p. 1143; 
§ 610, p. 869, n. 4 

Minors. Children and minors, generally, ante 
Minutes of trial, third-person tort-feasors, admissi- 
bUity of evidence, § 1029 
Mirrors, manufacture, § 36, p. 212 
Misapprehension, 

Appeals, questions of fact, § 763(7), p. 1212, n. 25 
Facts, rehearing application, setting aside denial, 
§ 666 

Mischance, accident, § 159 

Mischief, correction of, construction of statutes, f 20, 
p. 90 

Mlsconception, 

Law, appellate courts, jandings, etc., § 763(1), 
p. 1174 

Partial dependency, revlew, § 763(9), p. 1232, n. 41 
Misconduct, 

Accident, deUned, § 154 
Administrator, 

Record on appeal, § 744 
Review, answer, § 731 

daimaat, causal connecidon, breaMng, § 203, p. 664 
Oounsel or jurors, hdrmless error, § 808, p. 102 


Misconduct—Continued 
Befined, § 258, p. 898 

Deputy commissioner, review by court, reversal of 
award, § 785 

Employee. Misconduct of employee, generally, 
post 

Employer. Misconduct of employer, generally, 
post 

Evidence, ante 

Husband, abandomnent, § 140(3), p. 477 
Injuries involving, §§ 332-336, pp. 1198-1214 
Intentions, ante 
Intoxication, §§ 247, 263 
Jury, ante 

liability to third persons, independent contractor 
test, § 104 

Negligence, § 10, p. 59 

Physician, constitutionality of statutes, } 19, p. 70 
Precluding compensation, § 258, p. 8Q6 
Reinstatement, compensation agreement, § 911 
Review 

Court, § 763(9), pp. 1223,1225 
Scope, arbitration, § 751, p. 1130 
Safety appliances and devices, post 
Transcript on appeal, § 741, p. 1107 
Trial de novo, § 766, p. 1264 
Evidence, § 768, p. 1280 

Widow, retroactive operation of statutes, § 21, 
p. 140, n. 40 

Misconduct of employee, § 258, pp. 896-900; § 336 
Actions for injuries, defenses, § 945 
Causing injury or death, burden of proof, § 521, 
pp. 502, 603 

Decreased compensation, § 336 
Eefined, § 258, p. 898 

Pellow employee, arising out of employment, § 203, 
p. 685, n. 84 

Implied flndings, § 636, p. 940, n. 97 
Mixed questions of law and fact, § 600 
Orders, violations, § 261, p. 903 
Presumption against, § 513, pp. 469, 470 
Questions of law and fact, § 612 
Refusal of safety devices, § 336 
Suitable employment, discharge, § 320 
Weight and sufficlency of evidence, §§ 559, 574 
Wilful acts, § 258, p. 897 
Misconduct of employer, 

Children and minors, employment of, § 334, 
pp. 1207-1212 

Contributory negligence, § 940, p. 404 
Defined, $ 332, p. 1199 
Flndings, § 628 

Sufficlency, § 631, pp. 914, 916, 918 
Fines and penaltics, ante 
Increase of compensation, § 332, p. 1198 
Injuries involving, §§ 332-335, pp. 1198-1214 
Insuring, failure, § 3^ 

Option, compensation or damages, § 969 
Questions of law and fact, § 617 
Review, 

Agreement or settlement with insurer, § 898, 
p. 315 

Court, additional compensation, § 763(9), 
p, 1245 

Safety statutes, etc., § 333, pp. 1201-1207 
Weight and sufficlency of evidence, § 574 
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Misdemeanors, § 913, p. 846 
Employee, § 260, n. 60 

Findinga, sufficiency, § 631, p. 916, n. 64 
False representations, securing employment, § 61 
Findinga, § 629, p. 905 
Intoxication, § 263 

Proximate cause of injury, § 260, n. 68 
Misfeasance, public officers, accounting, § 115 
Mishaps, 

Accident, § 159 
Chronie ailment, § 173 
Exertion, § 182, p. 614 
Heat stroke, etc., § 187, p. 643 
Poisoning, § 196 
Pre-existing infirmities, § 172 
Misjoinder of parties, 

Dependents, third-person tort-feasors, subroga- 
tion of employer, § 1020, p. 569 
Objections, § 435 
Trial de novo, § 767, p. 1269 

Misloading instnictions to jury, third-person tort- 
feasors, § 1031 
Misnomer, 

Employee, lump sum payments, correction of or- 
der, § 350 

Insurance, evidence, § 575, n. 25 
Parties, § 428 

Proceedlngs for furthcr reviow, dismissal, offect, 
§ 802 

Misquoting witnessos, record, argument, § 775, p. 1309, 
n. 37 

Miareading instnictions to jury, trial de novo, § 778, 
p. 1324 

Misropresentations. Falae ropi*eaontations, generally, 
ante 

Miasion, workshop, minor’s employment, § 334, p. 1208, 
n. 6 
Miaatep, 

Back injury, § 183, p. 620 
Exertion, § 182 
Mistakes, 

Sec also, Inadvertcncos, generally, ante 
Acceptance of corapcnsation, action for clamages, 
S 936, p, 305 

Acid for drlnking water, § 106, n. 78 
Adjudlcation, ilnallty, § 656, p. 987 
Appeal and revievv, 

Agr<»<»d atatoment of facts, $ 740 
Arbitrator, etc., new evidence, § 765, p. 1262 
Award, S 854, p. 230 

<Mmnge in award, § 763(9), p. 1244, n. 74 
Oomiwnsation agr<*ement, § 806, p. 311 
('?ourt, § 7(53(9). p. 1226, n. 4 
Pi‘tltion, S 730, p. 1093 
Klght of review, § 6iK), p. 1048 
8eopt» of review, pleadings, § 7f»3, p. 1134 
Service of pnjcosa, § 729, p. 1001 
Awards, corrtKition, $ 64i), p. 961 
Boards or commlssions, law, review, § 383, p. 142 
Burlal expenses, amount, § 279, n. 12 
Changc of conditlon, inodillcation or review of 
award, $ 854, p. 213 

CiK»l<‘e of way, going to and from work, § 238, 
p. 852 

Claimant'» tcstimony, § 547(1), p. 584 
Conslderation, agrccment for compensatiou, § 402, 
p. 190, n. 48 


Mistakes—Continued 
Contracts, ante 

Diagnosis of orlginal injury, review of agreement 
or settlement, § 897, p. 312 
Dismissal of appeal, vacating, § 749, pp. 1121,. 
1124 

Bmployee’s election to come under act, signature, 
§ 125, p. 436 

Employers, private insurer’s liability, eifect, § 376, 
p. 121 
Findings, 

CJorrection, § 635 
Insurer, § 635, n. 34 
Vitlation, § 637 

Going to work, employer*s premises, § 234, p. 828 
Lump sum settlement, penalties, § 339, n. 21 
Medieal treatment, employee, § 208 
Modification of award, 

Oonclusiveness of award, mistake of law, 
§ 853, p. 204, n. 64 
Grounds for rehearing, § 875, p. 291 
Sufficiency of evidence, § 860, p. 263, n. 02 
Namcs. Misnomer, generally, ante 
Notice, causing defect or delay in giving, § 450,. 
p. 331 

Opening award, 

Grounds, § 651, p. 070 
Petition, § 652, p. 971, n. 66 
Overpayments of compensation, subsoquont pay¬ 
ments, § 831 

Payment to correct, special fnnd, § 837, p. 1G5„ 
n. 94 

Physicians, aggravation of injury, § 207 
Poison, § 256, n. 26 

Prior award, presumptions 6n appeal, correction,. 

§ 757, p. 1144, n. 96 

Private Insurance policy, reformation, § 375 
Proceedings for further review, failure to appeaU 
§ 709, p. 64 

Recovery of compensation payments, § 835 
Rehearing, § 660, p. 999, n. 5; § 661, p. 1003 
Grounds, § 665 

Newly discovered evidence, § 660, p. 3000' 
Roinstatement, compensation agreement, § 911 
Remand, reopcning case, § 790, p. 41 
Remody, actions, estoppel, § 036, p. 397 
Reopening case, evidence, § 667 
Safety requlrements, § 333, p. 1206 
Self-mcdication, § 220, p. 724 
Settihg aside award, grounds, S 654, p. 980 
Stipulations, § 420, p. 262 
Testimony, correcting, § 501 
Tollliig llmitation, § 437, p. 308 
Transcrlpt on appeal, correction, § 743 
Trial de novo, % 766, p. 1264 
Vacating award, grounds, § 651, p. 969 
Mistreatment by husband, abandonment, S 140(3),, 
p. 477 
Mistrial, 

Conflicting flndings, § 779, p. 1335 
Roinand, § 788, p. 33 

Trial judge*s miacondhct, jury trial, § 770, p. 130r 
Misunderstanding, rejection of act by employee, set- 
ting aside, § 129 

Mitigation of damages, § 318, p. 1141 
Contribiitory negligence, § 940, p. 404 
Nursing Services, family furnlshlng, § 268 
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Mitigation of damages—Oontinued 

Tort action by employee, indemnity from collater- 
al source, § &46 

Mode of doing work, independent contractors, control, 
§ 92, p. 322 

Models, employee status, § 106 
Modiflcation, 

Awards. Modiflcation of awards, generally, post 
CJontracts, ante 
Findings, § 635 
Judgments and decrees, ante 
Requested instructions, § 778, p. 1324, n. 61 
Settlements, §§ 896-912, pp. 308-346 
Written instruments, boards or coxmnissions, 
§ 384, p. 147 

Modiflcation of awards, § 649, pp. 961-966; § 841 
Adjustment or terinination of compensation, gen¬ 
erally, ante 

Appeal and review, § 287, p. 968; § 669, p. 1019; 
§§ 877-890, pp. 292-306 
Ck>nfession of error, § 782, p. 15 
Court, § 784 

Denial of application, § 684, p. 1041, n. 52 
Distinction, § 855, p. 231 
Bffect of proceedJlng, § 734 
Running of time, § 724, p. 1081 
Scope of review, § 753, p. 1137 
Application, 

Abandonment, § 855, p. 232 
Bffect of, $ 865, p. 232 
Ohange of cbndition, ante 
Oommisaionei^s power, § 650, p. 9C7 
Binality, § 656, p. 988 
Jurisdiction, ante 
Lump sum awards, § 350 
Lump sum payments, review, § 352 
Mistakes, ante 

Nature and form, proceedings, 8 855, pp. 231-233 
Orders or findings subject to, § 851, pp. 192-196 
Penalty for delay, 8 848, p. 185 
Procedure, 8§ 855^0, pp. 231-305 
Proceeding for entry of judgment, 8 845, p. 176 
Rebearing, Jurisdiction, 8 663, p. 1010 
Remand, 8 788 

Both parties, 8 788, p. 29, n. 31 
Res judicata, 8 853, p. 204 
Safety, post 

SubseQuent modiflcation, 8 851, p. 195 
Time for application, 8 856, pp. 233-247 
Modified finding, flnality, 8 637 

Momentary acts, course of employment, voluntary 
risks, 8 219 

Monetary loss, relief from, 8 6, p. 45 
Money, dependency test, contribution to support, J 134, 
p. 456 

Money award in lieu of surgical operation, 8 271 
Monthly earnings, weigbt and suflSciency of evidence^ 
8 568, p. 773 

Monthly payment of wages, employer-employee rela- 
tion, tests, 8 64, p. 277 

Mpntbly wages, computation of compensation, basis, 
8 292 

Monumenta and memorials, cutting, shaping,' etc., fac- 
tories, 8 36, p. 209 
Moot questions, 

Dismissal, review proceeding, 8 749, p: 1121’ 
lAen'6f insurer, recovery for malpractlce, 8'1044 


Moot questions—Continued 

Medical treatment, 8 319, p. 1141, n. 83 
Proceedings for further review, 

Dismlssal, § 802 
Scope and extent, 8 803 
Scope of review, 8 753, p. 1136 
Moral certainty, proving case, § 547(1), p. 583 
Moral obllgation of support, 

Death benefits, parents, § 142, p. 502 
Dependency test, 8134, p. 458 
Moral turpitude, 

Discharge of employee, 8 320 
Family relationship, 8139, n. 21 
Morons. Mentally deficient and mentally ill persons, 
generally, ante 

MortaUty tables, lump sum payments, appeals, 8 352 

Mortgagee, employer, 8 68, n. 41 

Mortgages, 

Lump sum payments, grounds, 8 343 
Priorlty of compensation claim, 8 840 
Priority of jud^ent for compensation Insurance 
premiums, 8 840 

Mother, 

Children and minors, generally, post 
Remarriage of, children*s compensation, 8 147 
Mother-in-law, death benefits, 8142, p. 497 
Motion pictures, 

Admissibility to Show disability of employee, § 543 
Film, manufacture, 8 36^ p. 212 
Harmless error, board’s refusal of examination, 
8 759, p. 1155, n. 90 
Machine, operation, 8 36, p. 213 
Rentals, § 36, p. 214 
TKieater, 

Oarpenter repairs, 8 29, p. 187, n. 49 
Projection room, workshop, 8 36, p. 220 

Motions, 

Dismissal of appeal, record, consideration, 8 749, 
p. 1123 

Joint defendants, objections, 8 797, p. 54 
Medical examination of claimant, 8 484, pp. 418, 
419 

Particulars, 8 489, p. 433 
Proceedings to secure compensation, 8 419 
Review, preservation of questions, 8 708 
Testing pleading, 8 880 

Vacating judgment, discretion of lower court, 8 806 
Motives, 

Assault, 

Causal connection, weight and sufficiency of 
evidence, 8 556, p. 750, n. 46 
Co-employees, 8 226, p. 761 
Hearsay evidence, admissibility to Show, 8 627, 
p. 619 

Injury by thiid persons, 8 162 
Motor carriers,. 

Gontract and injury outside state, 8 25, n. 77 
Ooverage, 8 36, p. 216, n. 36 
Development of power with gasoline, 8 36, p. 209 
Bmployee, oil well drilling rig, dismantling, 8 36, 
p. 219, n. 74 

Sand and gravel, coverage, 8 36, p. 207 
State Corporation operating over state line, 8 22, 
p. 143, n, 58 

Motor delivery, coverage, incident to business, 8 36, 
P; 207 

Motor transportation Une, operation of, $ 86,- p. 207 
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liotor veliicles, 

Accidents, 

Mutual negligence, evidence, § 558 
Out-of-state contracts, translents, § 24, p. 164, 
n.40 

Truck driver aiding injured, § 257(2) 
Oarriage, § 36, p. 207 

Carriers. Motor carriers, generally, ante 
Oausal connection, evidence, § 556, p. 757 
Course of employment, § 231, p. 796, n. 32 
Customer, garage employee driving, mannal labor, 
§ 28, p. 183 

Death benefits, minor son, § 130, nl 13 
Defined, § 36, p. 217 
Driver, loaned employees, § 47, p..251 
Driver’s license, representations, evidence, § 860, 
p. 261, n. 53 
Employee, 

Computation of compensation, wage basis, 
§ 294, p. 1009 

Course of employment, § 216, p. 717 
Bmployer-employee relation, tcsts, § 64, p. 279 
Going to and from work, § 235, p. 835 
Going to lunch, § 240, p. 854, n. 78 
Permission to use, § 235, p. 843, n. 89 
Personal trip, § 222, p. 743 
Bepair, § 221, p. 735 

Struck by, premises of employer, § 238, p. 848, 
n. 29 

Washing, § 222, p. 743, n. 1 
Employer, 

Moving, going horne from work, § 232, p. 815, 
n. 30 

Traasportation in, Ohristmas party, § 22, 
p. 740, n. 80 

Farm product dellvery, exemptions, § 33, p. 195 
Farm work, hazardous employment, § 33, p. 190 
Fellow employee, working bours, injury after, 
§ 230, p. 781 

Garages, generally, ante 

Gratuitous use, annual average eamiiigs, § 67, 
n. 37 

Indepcndent contractor, lease, § 91, p. 319, n. 86 
Injury by, § 248, p, 875 

Junk yard, hazardous occupation, § 28, p. 180, n. 88 
Dessor, third-person tort-feasors, Joinder of les- 
see, $ 1020 

Dlability insurer, action against third person, lia- 
billty,8986, p. 467, n. 16 

Lump sum payments, prcpaying installments, 
§343 

Operation,8257(3),p.803 

Causa! connection, evidence, § 556, p. 756 
Coverage, § 36, p, 215 
Employee status, evidence, § 550, p. 640 
Engineering works, § 36, p. 208 
Hazardous business, § 36, p. 216 
Inspector, diatribution of circulars, § 36, p. 207 
Nogllgence, liability over to owner, § 1019, 
p. 566, m 96 

Owner, Independent contractor test, § 92, 
p.330 

Third persons’ assaults, § 227, p. 767 
Transportation by employer, § 235, p. 835, 
n. 44 

Ordinance regulations, § 34' 


‘Motor vehicles—Continued 
Owner, 

Drlvlng, independent contractor test, § 92, 
p. 330 

Bxdusiveness of remedy, liability, § 918, 
p. 359, n. 20 

Liability, construction of statutes, § 20, p. 95 
Parking lots, injuries in, § 234, p. 834 
Personal use, wage computation, § 294, p. 1012, 
n. 58 
Bepair, 

Building maintenance, § 36, p. 205 
Oausal connection, evidence, § 556, p. 757 
Garage employee, workshop, § 36, p. 220 
Macbine shop, § 36, p. 211 
Bepossessors of, Independent contractors, § 106, 
p. 362 

Sales, coverage, § 36 
Salesmen, post 

Speed, independent contractor, control, § 92, p. 329 
Starting, 

Assistlng third persons, § 224, n. 73 
Going horne to lunch, § 240, p. 857, n. 86 
Stepping from, strain, § 182, p. 613 
Superintendent, inspection of property, § 29, p. 187, 
n. 49 

Taxicabs, generally, post 
Teamsters, generally, post 
Transportation by employee, § 236 
Trucks, generally, post 
Violation of laws, § 260 

Wholesale produce business, salesman, § 36, p. 214 
Wllful misconduct of employee, § 258, p. 898, n. 3 
Motorbuses, garage porter, worksbops, § 36, p. 219 
Motorcycles, 

Delivery of packages, coverage, § 36, p. 217 
Drug store deliveries, workshop, § 36, p. 220 
Newspaper dellvery, printing piant employee, § 28, 
p. 184 

Policeman, use, § 257(3), p. 894, n. 74 
Salesman, 

Operating, $ 36, p. 216 
Use, trade or business, § 35 
IVIotorists, assistance to, § 224, n. 70 
Motors. Bngines, generally, ante 
Movable elevator, hand operatlon, § 86, p. 209 
Moving buildings, § 36, p. 206 

Moving family and household effects, mutnal benefit, 
§ 221, p. 731, n. 23 

Moving bouse, oil company, trade or business, § 109, 
p. 383, n. 31 

Moving picture company, loaned employee, enlisted 
navy man, § 47, p. 248 
Mud, pneumonia, § 167, p. 549, n. 31 
Multiple injuries, schedule injuries, § 307, p. 1110; 

§ 308, p. 1111 
Multiple sclerosis, 

Aggravation of disease, § 175 
Evidence. § 566(17), p. 732 
Course of employment, § 212, n. 86 
Evidence, § 555(11), p. 703 
Multiplicky of suits, 

Enjoining payment, irreparable damage, § 654, 
p. 979 

Medical and burial expenses, joinder of claims, 
§278 


1429 



WORKMEN»S COMPENSATION 


Mimlcipal corporations, 

See, also, 

Oities, generally, ante 
Towns, generally, post 
Villages, generally, post 
Assnmption of risk by employee, § 941, p. 407 
Oities, generally, ante 

Claim against, action against third person, § 985, 
p. 469 

Glassification of acts, § 2 
Constitutional amendments, § 17 
Connties, generally, ante 

Defenses, contrlbutory negligence, § 940, p. 403, 
n. 98 

Deputy sberiffs, § 117, p. 411 
Employees, 

Ooverage, § 117, p. 408 

Blection to come under act, § 125, p. 434 

Exdusions, § 119 

State compensation law blnding, § 918, p. 368 
Bmployers, § 66 

Hazardous occupations, § 56, p. 257 
Exemption f rom penalties, § 848, p. 184, n. 74 
Extra hands at enterprises, evidence, § 549, p. 627, 
n.89 

Ck)yernmental functlons, workmen employed in, 
§ 116, p. 404 

Hospital, exclusion, § 67 

Insurance, constitutionality of statutes, § 19, p. 78 
OflElcers, § 116, n. 67 

Peace offlcers, extra hazardous work, §. 117, p. 413 
Prisoners, employees, § 116, p. 408 
Private Insurance, liabillty, § 376, p. 111, n. 39 
Beimbursement by third-party tort-feasors, § 1041, 
p. 619 

Relief, performing work in return for, § 117, p, 419 
Self govemment, constitutionality of statutes, § 19, 

p. 86 

Self-insurance, § 354, p. 80, n. 36 

Beimbursement by third-party tort-feasor, 
S 1041, p. 620, n. 82 
Streetcar system, oillng racks, § 86 
Subcontractor's employees, § 118 
Taxation, § 19, p. 73 

Third-party tort-feasor’s liabillty, effect of pension 
payment, § 1041, jp. 617 
Towns, generally, post 
Villages, generally, post 
Volunteer firemen, 

Oomputation of compensation, § 292, p. 981 
Control, § 117, p. 416 

Murder of employee, reopening award, grounds, § 651, 
p. 969 

Muscular strain. Exertion and strain, ante 
Mutilation, § 199 

Action by child of employee, § 981- 
Widow’s action against employer, § 980 
Mutual benefit, 

Course of employment, employer permitting act, 
S 217, p. 720 

Bmployee*s acts for, § 221, pp. 730-741 
Going to and from work, transportation by em¬ 
ployer, § 235, p. 836 

Mutual convenience, course of employment, § 216, p. 716 
Mutual covenants, independent contractor test, § 104 
Mutual mistake, . _ 

Private Insurance policy, r^ormaUbn, $ 375 


Mutual mistake—Oontinued 

Beformation of state funds policy, § 365 
Mutual negligence, evidence, automobile accident, § 668 
Mutuality, employer-employee relation, basis, § 12, 
n. 61 

Mutuality of interest, going horne from work, employ- 
er*s automobile, § 234, p. 827, n. 12 
Mutually exclusive remedies, § 918, p. 361, n. 22 
Myelitis, evidence, § 555(11), p. 703 
Myocarditis, exertion, § 184, p. 624 
Myopia, detachment of retina, contributing cause, § 194 
Names, 

Misnomer, generally, ante 
Parties, 

Bili of exceptions, § 737 
Proceedings for further review, defects, ob- 
Jectlons, requisites, § 797, p. 54 
Beview, § 717 

Setting aside award, pleadings, § 767, p. 1274 
Third person tort-feasors, post 
Witnesses, transcript on appeal, § 741, p. 1107 
Naming employee, insurance policy, actions, § 933 
Narcotics or drugs, death from taking, § 207, n. 17 
Narrow construction of statutes, § 20, p. 111 
Nasal septum, perforation of, § 196, n. 71 
Nasal ulceration, § 168, p. 557, n. 45 
National hanks, 

Executor, employer, § 54 
Receiver, applicability of statutes, § 56, p. 258 
National forest, bridge construction, § 56, p. 259 
National funds. State or national funds, generally, 
post 

National guard, 

Adjutant generales application for benefits, § 121, 
n. 96 

Employees, § 116, p. 407 

Blecting not to come under act, § 125, p. 435, 
n. 8 

Employer, § 56, p. 260 

OflQcer, average weekly wage computation, § 294, 
p. 1016, n. 82 
National parks, 

Another state, injury in, state laws, § 26, p. 170, 
n. 5 

Highways, applicability of statutes, § 66, p. 259 
National prejudice, trial de novo, argument, § 775, 
p. 1307 

Natural and probable results, § 203, p. 664; § 204, 
p. 665, n. 74 

Arising out of employment, § 210, p. 694 
Injury, 

Arising out of employment, § 200, p. 685 
Disease, § 164 
Natural causes. 

Accident, §§ 157,171 

Course of employment, § 20D, p. 689 

Death, 

Burden of proof, § 521, p. 488, n. 85 
Evidence, § 555(9), p. 688 
Hernia, evidence. § 655(13), p. 718 
Injuries resulting from, 

. Accident, § 154, p. 532 
Course of employment, § 210, p. 698, n. 65 
Prior disability resulting from, § 298, p. 1051 
Natural incident, arising out of employment, § 209, 
p. 683 

Natural inferences, $ 547(6) 
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Natural meaning of words, construction of statutes. 

§ 20, p. 122 

Natural source, heat, exposure to, § 187, p. 645 
Naturalizatlon, death benefits, § 132 
Nature of accident, 

Circumstantial evidence, § 555(4) 

Conflicting evidence, § 655(7) 

Nature of action, third persons, actions against, § 1012 
Nature of appoals, § 671, p. 1022 
Nature of business, 

Employer-employee relation, tests, § 64, p. 278 
Number of employees, § 43 

Nature of contract, independent contractor, control, 
§ 92, p. 328 

Nature of control of employee, § 64, p. 272 
Nature of dependency, death benefits, § 134, pp. 450- 
458 

Nature of disability, 

Evidence, admissibility, § 543 
Findings, § 629, p. 006 

Construction, § 636, p. 037 
Lay testimoiiy, § 555(5), p. 675 
Remaiid, failure to determine, § 788, p. 30 
Revicw by couit, § 763(0), p. 1241 

Action for compensation, § 764, p. 1256 
Trial de novo, admissibility of evidence, § 768, 

p. 1200 

Naturo of dutios, 

Coverage tost, § 28, p. 182 
EniployGo’s i)roperty, § 221, p. 735 
Nature of oniployment, § 28, pp. 178-184 

Adjudication, conclusiveness, § 657, p. 001, n. 17 
Arising out of employment, § 200 
Corporations, officera, § 82, p. 303 
Oourse of employment, § 214, p. 707 
Deviation, § 222, p. 746 
Dlseases aggrava-tcd by, § 171 
Poraeeability of injury, § 211 
Oolng to and f rom work, § 232, p. 813 
Ileiit, hazard, § 187, p. 644 
Indopondent contractore, § 00, p. 315, n. 45 
Neighhorhood, liazand common to, § 210, p. 608 
Outside employees, § 231, p. 804 
Partial disablllty, § 302, p, 1070, n. 02 
Permaneiit total disability, percentage allow- 
anccs, § 303, p. 10i)l. n. 33 
Place of einployinent, § 215 
Premises of emidoyer, | 231, p. 705 
Public olfieers, § 115 
StrtH^t accidenta, § 248, p. «75 
Total incapacity, § 200, p. 1054 
Transportation contractt, § 2;i5 
Violation of rulea, § 245, p. 867 
Nature of incapacity, 

Findiiig», § 770 
Jury, § 770, p. 1302 

Pleadings, vairiaiuje, § 767, p. 1275, n. 53 
SubmlaMion of issues to Jury, sufiiciency of evi¬ 
dence, § 777, p. 1318, n. 88 
Naturo of injuries, 

Accident, infcrencea, I 555(6) 

Appeals, burden of proof, § 768, p. 1283 
Confilctlng evidence, § 555(7) 

Disability compensation, § 296, p. 1036 
Bxpert teatlmony, f 555(5), p. 674 
Findings, § 029. p. 903; § 631, p. 024 
Impalrment of earxdng capacity, S 295, p. 1030 


Nature of injuries—Continued 
Implied findings, § 636, p. 940 
Instructions to jury, § 778, p. 1327 
Issues Involving, jurisdiction, § 425, p. 278 
Longshoremen*s and harbor workers’ compensa¬ 
tion act, conclusiveness of findings, § 763(10), 
p. 1250 

Medical testimony, § 570, p. 780 
Permanent injury, § 304, p. 1094 
Questions of law and fact, disability compensa¬ 
tion, § 616 

Review by board, additional evidence, § 768, 

p. 1281 

Total disability, § 299, p. 1056 
Trial de novo, limitations, § 766, p. 1266 
Nature of jury trial, § 770, p. 1299 
Nature of proceeding, setting aside award, injunction, 
§ 654, p. 977 

Nature of relief, §§ 640-643, pp. 947-952 
Nature of review, §§ 669-675, pp. 1017-1026 
Nature of right, §§ 6-15 

Nature of support, dependency test, § 134, p, 455 
Nature of trial de novo, § 765, p. 1257 
Nausea, objective symptoms, § 158 
Naval bases, employments included, evidence. § 648, 
n. 52 

Navigable waters, 

Appeals, concurrent jurisdiction, § 682 
Burden of proof, § 518, p. 480, n. 47 
Federal Employers* Liability Act, brakeman, § 922, 
n. 12 

Findings, § 629, p. 005 
Injuries on, state powers, § 26, p. 172 
Trial de novo, Longshoremen*s Act, § 765, p. 1260, 
n. 3 

United States, coverage, § 86, p. 307 
Navigation of ship, crew members, § 86, p. 310 
Nearsightedness, loss of Vision by reason of, § 194 
Necessaries, dependents, § 134, p. 452, n. 89 
Necessary meaning of words, construction of statutes, 

§ 20, p. 122 

Necessary parties, § 428 

Proceedings for further review, § 798 
Third-person tort-feasors, § 1019, pp. 564-568 
Necessitous «Ircumstances, dependency, parents, § 142, 
p. 502 
Necessity, 

Agreement for compensation, succession of em- 
ployer or insurer to employee’s rights against 
tort-feasor, § 008, pp. 523-526 
Hearing, § 582 

Modlcal and hosi^ital treatment, § 207 
Medical examinatlon of claimant, § 484, pp. 410, 
420 

Physical harm, §§ 153-207, pp. 624^-671 
Trial. § 582 
Neck injuries, 

Additional compensation for injury developing 
after sprained ankle, time of applicatioii, 
§ 856, p. 236, n. 28 

Bxtent of disability, weight and suffielency of evi¬ 
dence, § 570, p. 794 
Necrosis, 

Red phosphorous, exposure to, § 169, p. 574, n. 65 
Ulcers resiiitlng from, aggravation, § 175 
Negative flnding, 

Appeal, evidence, § 763(1), p. 1174 
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Negattve findlng—Oontinued 

Implication from aflarmative findings, § 636, p. 941 
Negative testimony, § 547(1), p. 583 
Oausal connection, | 556, p. 742 
Oonflicting evidence, condusiveness of finding, 
§ 763(6), p. 1211 
Physicians, § 555(5), p. 677 
Neglect, 

Death benefits, forfeiture, § 140(1) 

Employee, medical treatment, § 206 
Employer, § 10, p. 59 

Hospital, selection of, §‘273, p. 929 
Ingress and egress, use of ways, § 238, p. 852 
Medical advice, review by court, § 763(9), p. 1225 
Medical attendance, waiver of conditions preced- 
ent, § 284, p. 960 
Medical treatment, 

Evidence, § 555(9), p. 693 
Question of fact, § 610, p. 869 
Hebearing, newly discovered evidence, § 660, 

p. 1000 

Separation from spouse, justiflable cause, § 140(3), 
p.475 

Statutory dutles by employer, action by employee, 
§ 944, p. 413 

Neglect of duty, right of employer, § 10, p. 57 
Neglected cbildren, payment of compensation to, § 143 
Negligence, 

Abrogation of defenses, § 940, p. 404 
Duties under statute, § 943 
Actlons, § 5, p. 38 

Against third person, § 984 
Damages, eta, § 946 

Paln and suffering award, distinctlon, § 291, 
n. 69 

Pleadings, § 949 
Wrongful deatb, 

Necessity for alleglng, § 976 
Presumption and burden of proof, § 977 
Agents, § 10, p. 59 

Arising out of employment, § 209, p. 685 
Burden of proof, § 521, pp. 502, 503 
Employer, § 944, p. 413 
Proximate cause, § 944, p. 412 
Carelessness, generally, ante 
Cbaritable institutlons, exclusions, § 57 
Obildren and minors, § 10, p. 59. 

Actlons, § 112, n. 99 
Employment, 

Age misrepresentations, § 334, p. 1212 
Increased compensation, § 334, p. 1210 
Oo-employees, ante 
Oommon law action, § 1 

CJompensation act displacing liability for, § 917, 
p. 353 

Compensation agreements, mistaJce due to, settlng 
aside, effecta § 410, p. 224 
Contributory negligence, generally, ante 
Oourse of employment, third persons, § 208, p. 678 
Oulpable negligence, generally, ante 
Benial of compensation, condusiveness, § 657, 
p. 994 

; .Biseases not within act, § 924 

Mectlon, of remedies, denial of compensation, 
§ 936, p. 397 

Bmployees not .within act» aptions, $ 922 


Negligence—Oontinued 

Employer’s failure to comply wlth act, actions, 
§ 932 

Employers not under act, actions, § 944, p. 411 
Entering dangerous conveyance or place, § 231, 
p. 785, n.,39 

Exdusiveness of remedy, § 918 
Findings, § 624 

Going to and from work, premises, § 234, p. 824 
Governing law, 

Action by subcontractor*s employee against 
gerieral contractor, § 23, p. 1C2 
Presumptions, § 22, p. 149, n. 7 
Gross negligence, generally, ante 
Horseplay, § 225, p. 755, n. 93 
Indemnity from employer, § 982, p. 456 
Independent contractores employee, § 107, p. 363, 
n. 45 

Industrial disease, weight and sufficiency of evi¬ 
dence, § 578, p. 826 
Injuries, § 160 , 

Insurer, private insurance, effect, § 371, p. 76, n. 24 

Intent to injure another, § 265 

Law of place, presumptions, § 22, p. 150, n. 10 

Loaned employees, § 47, p. 244 

Medical treatment, 

Actions, § 918, p. 360 
Failure to obtain, § 319, p. 1150 
New trial, newly discbvered evidence, § 661, p. 1004 
Nursing Services, family furnishing, § 268 
Occupational diseases, § 160, p. 565 
Orders, violations, § 261, p. 905 
Out-of-state contracts, action, § 24, p. 166 
Parent and child, § 10, p. 59 
Physicians and surgeons, post 
Pleadings, § 954 

Presumptions, constitutionality of statutes, § 19, 

p. 80 

Preventing recovery from injury, refusal of addi- 
tional compensation, § 854, p. 216 
Proximate cause, generally, post 
Remedies regardless of, § 5, p. 37 
Right of recovery, § 10, pp. 56-60 
Safety appliances, 

Failure to use, § 262 
Increased compensation, § 333, p. 1201 
Scope of acts, § 926, pp. 379-382 
Self-inflicted injury, § 264 
Setting aside award, pleadings, § 767, p. 1273 
Sleeping under trailer, § 220, p. 729, n. 8 
Standing on stepladder, 1318, n. 83 
State without compensation act, bar to action, 
§25 

Subcontractor, liability, action against third per¬ 
son, § 985, pp. 479, 480 

Termination of master and servant relation, § 63 
Third persons, post 

Third persons, actions by employees against, post 
Third person torjt-feasors, post 
Trial de novo, transcript of arbitrator’s proceed- 
ings, § 765, p. 1262 
Violation of rules, § 245, il 44 
Violatidn of statutes, § 246, n. 67; § 336 
Volunteer, actions, | 917, p. 354 
Weight and stiflOiciency of evidence, § 558 
Willf ul misconduct, § 258, p. 897; § 259 
Abrogation of defeilsbs, § 940, p. 401 
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Willful niisconduct—<3oiitinued 
Scope of acts, § 926, pp. 379-382 
Weight and sufficieucy of evidence, § 558 
Negotiable instrumenta. Ohecks, generally, ante 
Neighborhood, risk common to, § 210, p. 696 
Neighboring place, computation of compensation, sim- 
ilar employees’ earnings as basis, § 293, p. 1003 
Nephritis, § 168, p. 557 

Evidence, § 554, p. 653, n. 66 
Ner^-e injury, permanent disability, § 304, p. 1094, n. 54 
Nervous diseases, § 167, p. 551; § 168, p. 553 
Aggravation, evidence, § 555(17), p. 732 
Evidence, | 555(15) 

Incapacity, causal connection, § 297, p. 1046 
Suicide, § 264 
Nervous shock, § 201 

Nen^ous strain, heart attack, evidence, § 555(12), p. 706 
Nervous syatom, accident liaving direct cfPect on, § 203, 
p. 662, n. 55 

Neuralgia, lump sum award, § 285, p. 965, n. 24 
Neurasthenia, 

Aggravation, jury questions, § 860, n. 95 
Hysteria, § 168, p. 554 
Incapacity, causal connection, § 297 
Neuritis, 

Evidence, § 555(15) 

Hysteria, 8168, p. 554 

Nourological disability, delay in clalmiiig, modification 
of award, § &j6, p. 235, n. 27 
Nenrological injury, petition, amendmont, § 490, p. 430, 
n. 28 

Neuropsychiatrists, treatinent by, § 260, p. 920, n. 69 
Neu rosis, 8 168, p. 653 

Aggravation by, 8 173, n. 1 
Ohange of condition authorizing modiflcation or 
rovlew of award, § 854, p, 214, n. 20; 8 S9C, 
p. 310 

Delay in clalming, modification of award, 8 850, 
p. 236, n. 27 
Disability, 8 168, p, 565 
Evidence, 8 555(15) 

Procccding to modify award, 8 860, p. 271 
Bxtent of disability, weight and STifliciency of evi- 
denco, 8 570, p. 7tS0, u. 2 

Increasc of disublllty, additional compeimation, 
8 854, p. 219. n. «i4 

Modification of award, sufHcloncy of evidence, 
3 860. p. 274 

Physica! allmcnt STipervening, § 181, n. 87 
Reopening caso, pornianent total disability, § 652, 
p. 076 

Total disability, 8 209, p. 1006, n. 81 
Traumatle Neurosis, generally, post 
New evidence, 

Appeal and review, effect of proceeding, § 734 
Award, oponliig, etc., 8 651 
Equltable rellef, reopening hearing, § 654, p. 080 
Modification or review of award, § 852, p. 108; 

8 864, p. 212, n. 13 
New trlal, post 
Opcnlng award, 8 661, p. 1004 
Prococdinga, § 652, p, 071 

Proceedings for further review, new trial for, 
8 814 

Objections, necossity, § 707, p. 55 
Beoord on review, opening award, $ 736 
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New evidence—Continned 
Rehearing, post 
Remand, § 788, p. 125 
Reopening award, mistake, § 652, p. 974 
Review by board, § 766, p. 1267 
Review by court, annulment of award, § 786 
Review of arbitrator, 8 765, p. 1262 
Scope of review, 8 751, p. 1130 
Setting aside award, grounds, 8 654, p. 980 
Trial de novo, § 765, p. 1259; § 768, pp. 1278, 1279 
Insurance carrier, 8 765, p. 1261 
New trial, §§ 660-668, pp. 99&-1017; § 765, p. 1257; 
§ 781, pp. 1342-1345 
Award, modification, § 649, p. 903 
Conflicting findings, § 779, p. 1335 
Denial, court review, weighing evidence, § 763(8), 
p. 1218, n. 62 

Determination of application, § 665 
Discretion of court, § 781, p. 1342 

Amendment of pleadings, § 767, p. 1269 
Argument, 8 775, p. 1306 
Direction of verdict, § 777, p. 1321 
Evidence, 8 768, p. 1279 
Longshoremen’s Act, § 765, p. 1260, n. 2 
Medical examination, § 769, p. 1299 
Questions of law and fact, § 776, p. 1313 
Dismissal of appeal, vacating findings, 8 749, 

p. 1122 

Excessive award, § 785 
Further review, grant, § 814 
Grounds, § 661, pp. 1002-1005 
Hernia, assignment of errors, 8 747, p. 1117, n. 8 
Motions. Proceedings for further review, post 
New evidence, § 781, pp. 1342,1344 
Application, § 662, p. 1006 
Order on appeal, § 889 
Notice, 8 664 

Opening award similar to motion for, § 650, p. 067 
Order on appeal, modiflcation of award, 8 890 
Proceedings, §§ 662-667, pp. 1005-1014 
Remand, 8 788, p. 23 

Remitting case cquivalcnt to, § 788, p. 125, n. 99 

Reopening case, § 506 

Review, 

Presenting questions, § 713 
Rnnnlng of time, § 724, p. 1080 
Rcope of review, § 753, p. 1137, n. 52 
Setting aside judgment, proceeding, § 652, p, 972 
Successivo appllcations, § 668 
Thlrd person tort-feasors, § 1035 
Time for application, 8 603 
Transcript on appeal, contents, § 741, p. 1107 
Trial de novo, generally, post 
Vacation of order, § 066 
Newsboys, 

Employce status, 8 106 
Exclusion, 8 36, p. 221, n. 6 
Outside employees, 8 231, p. 708, n. 39 
Newspaper reporters, 

Employee status, § 106 
Ijoaving residence, § 232, p. 811, n. 5 
Newspapers, 

Artlcle, new trial, jurors* reading, § 781, p. 1344, 
n. 15 

Dellvery on motorcycle, printing piant employee, 

8 28, p. 184 

Sales, Gonstitutionality of statutes, i 19, p. 88 
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Newspapers—Continned 

Traveling solicltors, marnial labor, | 28, p. 183 
Newsstands, coUecting money from, assaults, § 227, 
p. 769 

Next friend, 

Agreement as to compensation, § 403 
Judgment, conclusiveness, § 658, p. 997 
Party, § 429, p. 291 

Review, representation of minors, § 716 

Wage compntation, minoras possible increase, 

§ 294, p. 1025, n. 56 

Next ot kin. Relatives and relationsbip, generally, 
post 

Nieces and nepbews, deatb beneflts, § 145 
Nigbt watchmen, 

Accidental shooting, § 228, p. 773 
Domestic servant, § 89, n. 19 
Bmployee status, § 106 

Hazardous business, coverage test, § 28, p. 180, 
n. 88 

Nigbtdub, 

Hostesses, illegal employment, § 72, n. 74 
Vlsitlng wlth customer, arising out of employ¬ 
ment, § 221, p. 735, n. 40 
Nitroglycerlne, proximlty to, § 36, p. 209 
No-drinking rule, violation of, § 245, p. 867, n. 44 
Nominal party, third-party tort-feasors, § 1015, p. 559 
Subrogation of employer, ete., § 1017, n. 72 
Non-aeceptance of act by employer, 

Contributory negligence as defense, effect, % 971 
Negligence of fellow servant as defense, effect, 
8 973 

TMrd persons action against employer, post 
Non obstante veredicto. Judgment non obstante vere- 
dicto, generally, ante 

Nonclaim, statutes of, limitation on application to ad- 
just or terminate compensation, § 856, p. 238, n. 42 
Noncompensable disease, temporary disability, f 304, 
p. 1095 

Noncompensable loss, trial de novo, pleading, § 766, 
p. 1266, n. 54 

Noncompliance witb act by employer, 

Negligence of fellow servant as defense, effect, 
§ 973 

Tbird persons action against employer, post 
Noncontinuous employment Oasual employment, gen¬ 
erally, ante 

Noncoverage defense, review by board, etc., § 766, 
p. 1267, n. 68 

Nondependent beneficiary, third-person tort-feasor, 
statute of limitations, § 1014, p. 554, n. 18 
Nondependent widow, death beneflts, § 321, p. 1161, 
n. 42 

Nondescript employment, impairment of eaming ca- 
padty, § 295, p. 1029 
Nonfeasance, 

Members of boards or commissions, effect, § 381, 
p. 134 

Public offlcers, accounting, § 115 
Nonbazardous business, 

Hazardous duties, § 28, p. 182 
Hazardous features of, § 28, p. 180, n. 90 
Nonbazardous work, § 29, p. 185 

Ck>verage, election of parties, § 27, p. 178 
Duties, partly hazardous duties, § 29, p. 187 
Faiming, § 33, p. 190, n. 3 


Nonbazardous work—Oontinued 

Hazardous employments in same business, § 2Sr 

p.181; § 29, pp. 184r-188 

Minor*s employment double compensation, } 334, 
p. 1210, n. 25 

Same business, § 29, pp. 184-188 
Time of injury, § 28, p. 179, n, 85 
Nonjoinder of parties, 

Proceedings for furtber review, objections, § 798 
Third-person tort-feasors, exceptions, § 1021, p. 570' 
Nonoccupatlonal disease, additional compensation for 
development or recurrence, § 854, p. 215 
Nonproflt organizations, 

Assumption of risk, § 941, p. 407 
Business, § 35 

Bducatlonal Corporation, president of, § 82, p^ 302,. 
n. 24 

Bmployers, § 53 
Nonresident alien, 

Beneficiary, lump sum payments, § 343 
Commutation of pajonents, § 340 
Deceased beneficiary as, § 146 
Dependents, death beneflts, § 321, p. 1160 
Bnemles, beneficiaries, § 132 
Lump sum payments, burden of proof, § 348 
Right of appeal, § 689 
Treaty provisions, § 18, p. 44 
Nonresidents, 

Beneficiaries, lump sum payments, burden of 
proof, § 348 

Glaim for compensation, § 480 
CJonstitutionality of statutes, § 19, p. 70 
Ooverage, § 76 

Discontinuance of compensation, curator ad hoc^ 
8 850, p. 188, n. 8 
Bmployers, 

Goveming law, 8 22, p. 147, n. 90 
Payment of award from special fund, § 837, 
p. 148 

Goveming law, employment contract, § 23, p. 153 
Payment from special fund, § 837, p. 149, n. 19 
Payment of compensation to, § 820, p. 142 
Place of contract and of injury outside jurisdic- 
tion, 8 25, n. 76 

Reception of evidence in proceeding to modify 
award, § 865, n. 67 

Reductlon or termination of compensation, § 854,. 
p. 229 

Thlrd person’s liability, amount of recovery,. 
§ 1038, p. 603 

Wards, death benefits, credlting payments, § 331,. 
p. 1196 

Nonseasonal employment, computation of compensa-^ 
tion, 8 292, p. 984 

Nonsuit Dismissal and nonsult, generally, ante 
Nonunion shop, tbird persons, assaults by, § 227, p. 767,. 
n. 87 

Non-waiver of subrogation, third-person tort-feasors,. 
8 1023, p. 577 

Nose injury, evidence, 8 555(7); § 555(11), p. 703 

Nosebleed, fall, § 257(1), n. 37 

Notlce, 

Acknowledgment of liability, necessity, 8 453 
Actions, ante 

Actual notice, generally, ante 

Adjustment or termination of compensation, § 863 

Agents, ante 
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Notice—Oontinued 

Agreement for compensation, necesslty, § 453 
Allowance, time after removal of cause for delay, 

§ 449, p. 328 
Appeal and review, 

Agreement or settlement, conditione preced- 
ent, § 905 

Commission, findings, § 761, p. 1161 
Commissioner modifying award, § 734 
Hospitale, § 287, p. 960 
Remand, instmctions, § 788, p. 32 
Running of time, § 724, p. 1079 
Time, § 724, p. 1076 

Appoiutment, deputy game warden, § 116, p. 402, 
n. 26 

Autopsy, S 486 

Bvidence, admissibility, necessity, § 537, 
pp. 557, 558 
Award, ante 

Bar of action, flling, § 936, p. 395 

Before leaving employment, § 449, p. 324, n. 86 

Boards and commissions, ante 

Burden of proof, ante 

By whom given, § 446 

Cancellation of earlier Insurance policy, necessity, 

§ 373, p. 96 

Change of employer, § 40 

Ohlldron and minors, elcction not to come under 
act, § 26 

Claim (llsmisscd for lack of, occupational disease, 

§ 169, p, 581, n. 18 
Olaimant, concluslons of law, § 628 
Commissions, Boards and commissions, ante 
Commutation of payment agreements, § 338 
Compensation as to agreements for approval, 

§ 406, p. 204 

Compulsory acts, prosumption of accoptance, i i 
Contents, requisitos, § 448, pp. 319-323 
Contructs, ante 

•Coveragos, private Insurance, requl.sites, § 372, 
p. 86, n. 91 

Date of Service by mali, § 449, p. 328 
Death beneflts, payincnt, § 331, p. 1196 
Doath of einployee, § 449, p. 327 
Kmploy(‘r*s report, $ 916 
Defe<*ts, § 450, pp. 

Not prejudicial, § 448, p. 321, n. 4,» 

Dofoustss SS 4i>8-503 

AppUcalilUty to jurisdlctional defensos, § 500 
Lack of notice, estoppol to raise, § 457 
Delay, § 450, p. 831 

Claim for death benefita, 5 460, p. Aii 
Delixiquoncy, employor^s faiUire to provide inaiir- 
ance, payment, § 933 . . , , ^ 

Denlal of elaim, rehoaring, commissions duty, 
g 662. p. 1007 
DepentientM, g 455 
Depositions, taklng. § 580 

Disability compensation, departure from state, 
g 206, p. 1041 

Discretion In dctermining sufSciency, g 448, p. 322 
Diseased conditlon, g 175, n. 14 
Distinet from time of flling claim, § 449, p, 324, 
n. 86 

Dual capaclty, number of employees, g 42, p. 220 
Blectlon to accopt or rejeet act, ante 


Notlce-^ntinued 

Blection to pursue remedy against tbird person, 

§ 398 

Election to sue third-person tort-feasors, declara- 
tion, § 1023, p. 574 

Bmployee seeking own medical treatm^t, § 319» 
p. 1145 

Bmployer-employee relation, conduct of parties, 

§ 65, p. 281 

Bmployer's fallure to glve, abrogation of defenses, 

§ 940, p. 403 

Bnjoining payment, registered mali, § 654, p. 979 
Exclusion of nonbusiness days, § 449, p. 328 
Bxcusing want of notice, generally, ante 
Bxeeution on judgment for compensation, § 846, 
p. 178 

Pailure to designate, depositions, § 580, n. 22 
Failure to give, § 450, pp. 331, 333 
Piling and docketing award in court, § 845, p. 176 
Final payment of claim, 

Commencement of limitations on application 
to adjust or terminate compensation, 
g 856, p. 241 

Time for review of, agreement or settlement, 

§ 904, p. 325 

Findings, amendment, intent, § 635 
First aid representative, employer cbargeable with 
knowledge of, § 451, p. 338 
Foremen, 

Employer cbargeable witb knowledge of, § 451, 
p. 338 

Qiving to, § 447 

Form and sufBciency, g 448, pp. 319-328 
Pormal order excusing notice, § 457 
Pormallty, necessity, § 448, p. 319 
Purtber proceedings before board, § 790, p. 42 
Hearings or trial, ante 
Hernia, ante 

Hiring by agent, employer, § 39 
Identity of employer, requisite to recovery, § 62 
Ignorance, delay or failure to give, § 450, p. 333 
Illiteracy, delay or failure to give, § 450, p. 333 
Imputation to employer^s insumnee carricr, § 447 
Incapacity, causing defect or delay in giving, 
§ 450, p. 331 

Injury. Notice of Injurj', post 
Instructions to jury, delay in flling claim, § 778, 
p. 1331 

Insurance and insurers, ante 
Iiitcntion of parties, ante 
Jolnt employment, § 46, p. 235 
Judgment non obstante veredicto, § 780, p. 1341 
Jurlsdlctional, § 445, p. 314 
Law in cfPcct at time of injury, § 449, p. 323, n. 86 
Lease, estoppcl, § 71, n. 64 

Liberal constructlon, provisions, requiring, § 44u, 
p. 314 

Lien, attorncy’s fees, § 822 
Life of employec, § 445, p. 317, n. 99 
Llmltatlon of actions, constitutionality, § 10, p. 70 
Limitations, ante 
Lump sum payment, ante 
Mali and mailing, ante 
Mandatory and essential, § 446, p. 314 
Medical and hospltal expenses, 

Need for Services, § 282, p. 951 
Walver,§280; § 284, p. 960 


1435 



WORKMEN’S COMPENSATION 


Notice—CJontinued 

Medical or surgical treatment,-furnishing, neces- 
sity, § 453 

Medical Services asslgnee, proceedings, § 281 
Mental or physical incapacity, § 449, p. 328, n. 24 
Minority of employees, 

EfPect, § 455 

Increased compensation, § 334, p. 1210 
Misoonduct of employers, unsafe conditions, § 333, 
p. 1204 

Mistakes, § 450, p. 331, n. 53 
Motioii for dismissal of proceeding to secure com¬ 
pensation, § 422, p. 266 
Necessity for giving, § 445, pp. 314-817 
Neurosis foUowing physical injury, § 450, p. 333, 
n. 76 

Not to be hound by act, presumptions, employer*s 
acceptanoe of act, i 956, p. 427 
Occupational diseases, post 
Oral notice, § 447; § 448, p. 323 
Order, finality, § 656, p. 986, n. 73 
Partners, § 447 

Employees, § 79, n. 5 

Payment of compensation, necessity* § 453 
Permanent disability on notice of temporary disa- 
bility, § 448, p. 322, n. 60 
Physicians and surgeons, post 
Posting of, classiflcation of acts, § 2 
Presumptions on appeal, excuse, § 757, p. 1147 
Principal contractor*s liability, posting on prem- 
ises, § 108, p. 376 

Prior disability aflPecting liability of special fund, 
§ 837, p. 157, n. 47 
Private insurance, post 
Proceedings to secure compensation, post 
Protection of employer and insurer, purpose, § 445, 
p. 314 

Public employees, state, § 116, p. 403 
Puiposes, § 445, pp- 314-317 
Eeargument, § 750 
Heclassiflcatlon of disability, $ 857 
Records, hearing, § 687 
Rehearing, § 665 
Petition, § 664 

Rejection, exclusiveness of remedy, presumption 
of election, § 918, p. 858 
Remand, § 788, p. 33 
Representative of employer, post 
Retroactive operation of law, $ 21, p. 134 
Occupational diseases, § 21, p. 141, n. 45 
Running of time for, § 449, pp. 326, 327 
Scope of review, previous cases, § 752, p, 1132 
SeiTice, § 447 

Mail, date, §449, p. 328 
Method, § 448, p. 323 
Review, time, § 724, p. 1077 
Setting aside award, post 
Special employment relation, § 47, p. 244 
Stipulation, § 420, p. 262 

Filing, necessity of notice, § 453 
Subscribing to compensation act, actions, employ- 
er’s failure, § 934 
Substituted employees, § 74 
Sufficiency, § 448 

Suit by employee, third-person tort-feasors, non- 
suit, § 1032 

Superior of emp^oye^, § 447 


Notice—Continued 

Supervisory employees, employer chargeable wlth 
knowledge of, § 451, p. 338 
Taking testimony, § 594 

Termination of insui*ance, subcontractors, $ 110, 

I p. 386, n. 54 

I Third party tort-feasor, 

Employer’s right of subrogation, § 1039, p. 606, 
n.9 

Pleadings, § 1023, p. 577 
Third person ^ving, § 446 

Third persons, actions by employee against, post 
Time for giving, § 449, pp. 323-330 
Time of knowledge excusing default in giving for- 
mal notice, § 451, p. 341 
To whom given, § 447 
Transfer of employment, hearing, § 320 
Trial, § 772 

Trial de novo, admissibility of evidence, $ 768, 
p. 1291 

Violation of statute, § 246 

Weight and suflBiciency of evidence, § 562 
Waiver, §§ 457, 934 

Defects by appearance, § 863 
Discontinuance of .payments, § 401, p, 190 
Medical and hospital expenses, § 282, p. 951 
Physician, employee selecting, § 282, p. 955 
Proceeding to modify award, § 857 
Review, § 729, p. 1090 
Right of action, pleadings, § 949 
Writing, necessity, § 448, p. 323 
Notice of appeal, § 729*. pp. 1087-1092 

Assigmnents of error, Service, § 747, p. 1116 , 
Dismissal, Circuit appeal, § 749, p. 1124 
Jurisdiction, § 727 
Proceedings for further review, post 
Timely appeal, evidence, § 728 
Transcript.on appeal, contenta, § 741, p. 1108 
Notice of Injury, 

Appeal and review, 

Action for compensation, § 764, p. 1257 
Burden of proof, § 768, p. 1283 
Considering question for first time, § 696 
Discretion of court, § 758, n. 44 
Issues determined, § 908, p. 336 
Longshoremen*s and harbor workers* compen¬ 
sation act, § IQSaO), p. 1251 
Scope of review, amended decree, § 753, 
p. 1137, n. 52 

Vacating award, § 786, n. 55 
GondLusiveness, 

Agreement or.settlement, § 897, p. 312 
Award on issue of giving, § 853, p. 206 
Defect, § 450, pp. 331, 336 

Absence of knowledge, § 450, p. 333 
Actual knowledge or notice excusing, § 451, 
pp. 334^^41 

Delay, 

Absence of knowledge, § 450, pp. 331, 333 
Evidence, § 576, p. 815 
Descriptlon, necessity, § 448, p. 321 
Excuse, want of or defect, § 451, p. 336 
Failure of employer to give, effeci § 454 
Findings, § 627, p. 897, n. 49; § 629, p. 909 
Oonstruction, § 636, p. 930 
. SuflElclency, § 631, p. 016, n. 72; § 631, p. 928 
Harmless error, 1759, p. 1153 
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Notice of injury—Continued 
Necessity, 5 915, p, 350 
Presumption of compliance, § 860, p. 259 
Procedure, uninsured employer, § 047 
Questions of fact, § 620, p. 882 
Subsequent injuries, § 905 

SuflBiciency, knowledge of injury or accident, 

§448; § 451, p. 336 

Weigbt and suflSiclency of evidence, § 576, p. 812; 

§ 768, p. 1296, n. 15; § 768, p. 1298 
Submission of issues to jury, § 777, p. 1317, 
n. 81 

Nourisbment, question of fact, taking, § 611, p. 873 
Noxious fumes, 

Evidence, inhalation, § 555(10), p. 698 
Poisoning, § 196 
Number of days work, 

Annual earnings, computation, § 293, p. 992 
Average wage, computation, § 293, p. 997 
Number of dependonts, death benefits, partial depend- 
ency, § 323, p. 1166, n. 95 
Number of employecs, 

Appeal, limiting defense, § 767, p. 1269, n. 82 
Assumption of risk, § 941, p. 407 
Defenses, 

Contributory negligence, § 040, p. 403 
Fellow servanfs negligence, § 942 
Direction of verdict, applicability of statutes, 

§ 777, p. 1322 

Duration of employment, § 44 
Employee*s election to come under act, presump- 
tions, § 125, p. 435, n. 0 

Employer’s election to come under act, § 121 
Bmployers withln act, evidence, § 540, p. 628 
Language of statute, § 42, n. 227 
Munlcipalities, coverage, § 116, p. 405 
Nature or place of business, § 43 
Place of business, § 43 
Principal contractores liability, § 107, p, 368 
Principal employer, indemnity, § 111 
Question of fac^ § 605 
Kcgularity of employment, § 45 
Ueport of, penaltles, § 013, p. 348 
Uevlew by court, § 7(J3(9), p. 1227, n. 15 
Third-person tort-feasors, revlewing courfs as¬ 
sumption, S 1036 

Number of injuries, maximum compeusation, § 296, 
p. 1044 

Numl)er of payments, commutation, § 337 
Number of witnesses, 

Evidence, § 547(1), p. 678, n. 6 
Intr<Kluctlou of evidence, § 502 
T^lmitation, § 592 
Verdict, § 768, p. 1293 
Numbers, 

Companies and pollcies, private Insurance, § 370 
Expert witnesses, numerical superiority, § 547(19), 

p. 618 

Nunc pro tunc, 

Appeal, time, § 724, p. 1081, n. 25 
Approval, compensatlon agreements, § 406, p. 205 
Boards and commissione, § 378 
Autborlty, § 646 
Oporation and effect, § 380 
Plndlngs. § 636, n. 84 

Eevlew by court, death of party, § 789, p. 35 
Vacating order for addltional compensatlon, § 871 
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Nurse’s aide, coverage, § 36 
Nurses and nursing, §§ 266-288, pp. 913-971 
Allowance for, § 268 
Amount of compensatlon, § 289 
Appeals, § 287, p. 969, n. 70 
Assault, bar of action, § 926, p. 382 
Olaimanfs statements to, § 547(9), p. 611 
Olaims, § 279 

Oonstitutionality of statutes, § 19, p. 75 
County board, § 85, n. 56 

Denial of petition for compensatlon, § 285, p. 965 
Employee status, § 106 

Evidence, § 550, p. 638, n. 29 
Employments induded, evidence, § 548 
Estoppel to deny liability, § 401, p. 189 
Exemptions, 138, p. 108, n. 75 
Purnishing or acceptance by employee, election 
to take compensatlon, effect, § 990, p. 503 
Incidental to hospital Service, *§ 268 
Incompetence, bar of action, § 918, p. 370 
Inferences, employer’s knowledge, § 284, p. 958 
Injury while resting, quarters fumished by em¬ 
ployer, § 230, p. 783, IL 27 
^lanual workers, § 28, p. 184 
Negligence, § 207 

Payments, third-person tort-feasors, weight and 
suffciency of evidence, § 1030, p. 593 
Polio, § 167, p. 550, n. 39 

Reimbursement of employer from recovery against 
third party, § 1041, pp. 620, 621 
Uight to nurse hire, § 268 
Nursing horne. 

Interior decoration, classiflcation, § 36, p. 206 
Kitchen, sharp-edged cutting tools, § 36, p. 214 
Laundry, workshop, § 36, p. 220 
Oaths and affirmations, 

Boards or commissions, power to administer, § 384, 
p. 145 

Referee, administratlon, § 626 
Testlmony at horne, recoi^ § 598, p. 847 
Obedience to instructions, independent contractors, 
control, § 92, p. 326 

Obiter dictum, conclusions of law, § 636, p. 939, n. 80 
Object of act, liberal construction, § 20, p. 105 
Objectlonable evidence, 

Findings supported by, conclusiveness, § 763(3), 
p. 1184, n. 35 

Scope of review, § 752, p. 1133 
Objectlons and exceptlons, 

Actions, § 581 

Wrongfully brought, reversal, § 018, p. 364 
Adjustment of award, conclusiveness, § 658, p. 997 
Admisslbility of evidence, § 597 

Preserving question for review, § 910, p. 344 
Appeal and review, ante 
Bili of exceptions, generally, ante 
Briefs on appeal, overruling, § 748 
Commutation of payment agreements, Insurer, 
§838 

(Oonstitutionality of statutes, § 19, p. 70 
Costs and expenses on appeal, § 824, p. 138 
Court reading to jury, § 770, p. 1302 
Delay in filing, § 727 
Deposltions, walver, § 680 
Employer, 

Hearing evidence, foreign state, § 584 
Sleeping during rest period, § 243, p. 860, n. 13 



WORKMEN^S COMPENSATION 

Objections and exceptions—CJontinned 
Byidence, 

Before conunission, prodnction on trial de 
novo, § 774, p. 1304 
Motion to modif 7 award, § 865 
Bxtension of time for filing, § 726, n. 41 
rindings, 

Inconsistency witb petition, § 633 
Remitting case, § 790, p. 38, n. 68 
Formal Introduction of evldence, waiver, § 593 
Hearings, § 581 
Hearsay evidence, § 547(11) 

Hospital charges, waiver, § 286, p. 962, n. 95 
Instructions, § 778, p. 1325 
Interrogatories, form, § 779, p. 1333 
Irregularity of procedure, waiver, § 662, p. 1(X)6 
Jndgments, pleadings, etc., § 780, p. 1340, n. 87 
Lnmp sum payments, 

Answer, § 347 
Variance, § 352 
Medical board’s report, 5 626 
Medical examination of clalmant, § 484, pp. 417- 
419 

Medical expenses, ante 
Misjolnder of parties, § 435 
No canse of action, § 953 

Parties, defects, waiver by failnre to object, § 435 
Payments in goods, estoppel, § 330, p. 1184 
Physicians* testimony, deposltions, § 580, p. 828 
Pleadings, 

Elfect, § 497 
Ralsing by, § 500 

Proceedlngs for furtber review, post 
Qnestioning witnesses, § 591 
Record on appeal, defects, § 743 
Rehearing, jurisdictlon, § 667 
Setting aside award, pleadings, § 767, p, 1274 
Tedmical objections, construction of statutes in 
favor of employees and dependents, § 20, 
p. 112, n. 37 

Testimony at bome, oatbs, § 598, p. 847 
Third-person tort-feasors, 

Nonjoinder, § 1021, p. 570 
Waiver, § 1029 

Time for review, waiver, § 726 

Trial de novo, argument, § 775, p. 1310 

Untlmely filing of dalm, evidence, § 577, p. 823 

Venue, § 427, p. 287 

Waiver, 

Appeals, appearance by employer, § 677, 
p. 1030 

Application for readjustment of compensa- 
tion, § 859, p. 253 
Deposltions, § 580 
Evidence, § 774, p. 1305 
Formal introduction of evidence, § 593 
Hearsay testimony, § 768. p. 1287, n. 56 
Irregularity of procedure, § 662, p, 1006 
Jurisdiction, § 401, p. 187; § 425, pp. 282, 283 
Medical and bospital treatment, extension, 
§ 272, p. 927 

Rdiearing, evidence, 8 667 
Review, time, § 726 

Third-person tort-feasors, admlssibility of 
evidence, § 1029 

Trial de novo, argument, § 775, p. 1310 


Objective evidence, Vision impairment, sufflciency, 

§ 768, p. 1296, n. 15 

Objective findings of fact, § 627, p. 893, n. 11 
Objective symptoms, defined, injury, § 158 
Obligation to support, death benefits, 

Ohildren, § 141(3), p. 493 
Parents, § 142, p. 502 
Obllgations, 

Make compensation, discharge of, crediting pay¬ 
ments, § 330, p. 1179 
Private insurer, § 376, p. 115 
Singleness of, § 15 

Obscene language, third persons’ assaults, § 227, p. 767 
Observation of employee’s appearance, extent of dis- 
ability, § 570, p. 782, n. 7 
Obstlnacy, 

Safety appliances, failure to use, § 262 
Willful misconduct of employee, § 336 
Obstruction, 

Blood vessels, 

Aggravation, evidence, § 555(17), p. 731 
Evidence, § 555(12), pp. 706-713 
Heart, evidence, § 555(12), pp. 706-713 
Medical examination, evidence, § 555(9), p. 693 
Obtaining employment, earning capacity, weight and 
sufaciency of evidence, 8 568, p. 778 
Obtaining tools, mine shut down, 8 243, p. 859, n. 8 
Occasion, injury, 8 156 
Occasional employment, 

Capacity to perform, total disability, § 299, p. 1064 
Casual employment, § 69, p. 288 
TCnming capacity, ascertainment of earnings, 
§ 293, p. 1008 

Wage computation, 8 294, p. 1016 
Occasional operations, course of business, § 70, p. 294 
Occlusion, 

Aggravation, evidence, 8 555(17), p. 731, n. 50 
Evidence, blood vessel closing, 8 555(12), p. 710 
Occupational diseases, § 169, pp. 569-586 
Acceptance of act, suit in trespass, § 931 
Accident, 8 167, p. 551; 8 169, pp. 559, 561, 577 
Actions, 

Negligence, defenses, 8 939, n. 55 
Pleadings, 8 949, n. 57; 8 950, n. 88 
Wrongful death, burden of proof, notice, ac¬ 
ceptance of amenmdent to act, § 977, 
p. 449, n. 43 

Appeals, 

Oonstitutionality of statutes, 8 19, p. 81 
Issues, 8 761, p. 1164 
Presumptions, 8 757, p. 1149, n. 32 
Applicability of act, weight and sufflciency of 
evidence, 8 678, p. 824 
Burden of proof, § 521, pp. 500, 501 
Causal connection, ante 
Oommon law action, 8 923, n. 21 
Computation of compensation. 

Time, 8 293, p. 989 
Wage basis, 8 292, p. 980, n. 77 
Constitutionality of statutes, § 19 
Construction of statutes, § 20 
Contracted prior to policy, successive insurers, 
liability, 8 373, p. 102, n. 87 
Course of employment, 8 208, p. 674, n. 29 
Court review, 8 763(9), p. 1224 
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Occupational diseases—Continued 
Dates, 

Disablement, weight and sufficiency of evi- 
dence, § 577, p. 819, n. 54 
Measurement of compensation, § 21, p. 130, 
n. 94 

Death bencfits, 

Apportionment, § 321, p. 1159 
Maximum compensation, § 321, p. 1161, n. 42 
Death rosulting from third person, action against 
employer, § 967 

Deduction of payments, loss of eye, § 330, p. 1183, 
n. 72 

Degree of proof, § 768, p. 1294, n. 11 
Disability, § 296, p. 1037 

Compensation, evidence, § 569, a 91 
Distinguishcd, § 160, p. 565 
Duration of exposure, § 169, p. 578 
EhiCtion to come under act by employer, wlth- 
drawal, § 129 

Employer-employee relatlon, right to compensa¬ 
tion, § 62 

Bmployment contracts, § 14, n. 85 
Employment transfer, § 320 
Evidence, § 555 

Exclusivoness of remedy, § 018, p. 356, n. 13 
Exposure to hazards, ante 
Extension of time to fllc claims, constitutionality 
of statutos, S 19» P- 70 

Filing complaint, bar of action on negligence, 
§ 936, p, 307, n. 25 

Finality of medlcal commlssioners’ report, con¬ 
stitutionality of statutos, § 19, p. 84 
Pindings, § 620, p. 001, n. 11 

Apportionment of award, S 620, p, 003 
Concluslveness, § 763(3), p. 1170, n. 15 
Oonstruction, § 036, p. 037, n. 86 
Sufficiency, S 031, p, 027 
Date, S 631, p. 925 
Heart condltion, § 184, p. 623 
Injuries distinguislicd, % 165 
Injurious stimuli, successive omployers, 5 46, 
p. 238, n. 54 

Instructione to Jury, § 623; § 788, p. 1328 
Ixisurance, 

Underlying conceptlon, § 9 
Weight and sufficiency of evidence, § 675, n. 28 
Jurisdlction to rcview agreement or settloment, 
S 902 

Knowlodge, weight and sufficiency of evidence, 
§ 576, p, 813, n. 33 
Limitatlons, § 437, p. 308 
Maximum comiKmsatlon, § 296, p. 1044, n. 33 
M<Kilcal and hospltal Services, § 260, p. 915, n. 11 
Medlcal boards, jurisdlction, 8 384, p. 148 
Medlcal commisslon, J 626, n. 01 
Medlcal fees, statute of limltatlons, J 272, p. 020, 
n. 35 

New remedies, § 6, p. 50, n, 45 
Notlce. 8 445, p. 317; S 448, p. 322 
Disability, time, S 576. p. 816 
Disability relatlonshlp, S 169» p. 584 
Time for glving, 8 440, pp, 323, 329, 330 
Permanent partial disability, § 304 
Premiums due Insurance, liabillty, 8 301 
Presumptions, S 613, pp. 467-460 

Knowledge of employer*s physlcian, 8 515 


Occupational diseases—Continued 

Previously impaired condition, S 298, p. 1053 
Private insurers, liabillty under, 8 376, p. 110, 
n. 33 

Questions of law and fact, 8 609 
Referees, 

Reports, 8 626; S 631, p. 914, n. 61 
SpeciaUsts, 8 625 

Rehearing, constitutionality of statutes, 8 19, p. 79 
Report of, § 915, p. 350 

Retroactive operation of statutes, notice, S 21, 
p. 141, n. 45 

Schedule injuries, S 306, p. 1104, n. 37 
Scope of acts, intent of legislature, 8 924 
Setting aside award, burden of proof, S 768, 
p. 1284, n. 33 

Special fund for reopened cases or stale claims, 
8 837, p. 161, n. 66 

Special hazard test, 8 210, p. 699, n. 73 
Striet construction of amendment, derogation of 
common law, § 20, p. 129, n. 92 
Successive employers, § 46, p. 237 
Evidence, 8 549, p, 626 
First occurrence of disability, 8 46, p. 239 
Successive insurers, liabillty, § 373, p. 101 
Sufficiency of disability, § 169, p. 585 
Time, § 169, p. 577 

Application to adjust or terminate compensa¬ 
tion, § 856, p. 242 
DisabUity, § 160, p. 583 
Evidence, 8 565(18), p. 733 
Making or filing claim, § 468(8), p. 375 
Successive employers, S 46, p. 238 
Total disability, § 299 

Amount of compensation, S 301', p. 1074 
Total permanent disability, ciear and convincing 
evidence, 8 570, p. 783, n. 19 
Transfer of employment, 8 320 
Tuberculosis, S 168, p. 559 
Voluntary adoption of act, 8 125, p. 435, n. 8 
Weight and sufficiency of evidence, 8 570, p. 700; 
§ 578, p. 824 

Occupational diseases act distinguished, § 4 
Occupational Insurance, underlying conception, 8 9 
Occupations, 

See, also, Trade or business, generally, post 
Olassification, legislature, § 17 
Ooverage, 8 70, p. 291 

Disfigurement of employee, amount of award, 
8 200, p. 976 

Employment in, coverage, 8 28, p. 181; S 35 
Excepted from act, burden of proof, § 518, p. 478 
Nature of, independent contractor test, 8 94, p. 333 
Owners’ contracts, liabillty, § 108, p. 375 
Statutory employer’s liability, 8 107, p. 365 
Occurrence, event synonymous with, S 156 
Occurrence causing death, third-party action against 
employer, S 967 

Occurrence of accident, revlew by court, 

Action for compensation, S 764, p. 1256 
Concluslveness of findlng, § 763(9), p. 1226 
Odd jobs, 

Review of agreement or settlement, burden of 
proof, 8 907, p. 330, n. 91 
Total disability, 8 299, p. 1007 
Off duty police officer, accidental shooting, 8 228, p 
774, n. 58 
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OfP Sj&ason, other employment durlng, T^age computa- 
tion, §.m, p. lOlD* 

OfP^ses. Orlmes and'offenses, generally, ante 
Offer, arbitrate, § 486 
Offer of employment, 

Burden of proof, 

Proceeding to modify award, § 860, p. 258 
Review of agreement or settlement, § 907, p 
‘ 330, n. 93 

^ Condltion precedent to modification of award, 
• § 857, n. 24 

Evidence, review of agreement or settlement, 
§ 907, D. 332, n. 13 

Refusal to accept, relief on review of agreement 
or settlement, § 908, p. 338 . 

Withdrawal, evidence, § 907, p. 334, n. 25 
OflBce, salesman maint^inlng, miitual benefit, § 221, 
p. 731, n. 23 

Oflace buildin^ elevators, operatlon and repair, § 36, 
i). 210 

OflSce of employer, governlng law, employment .con- 
tract, § 23, p. 156 
Olficers, 

Administrative offlcers, §§ 378^6 . 

Oommutatlon of payments, § 340, p|. 1219 
Consent, § 341 

Oondnsiveness of award on, § p. 201, m 86 
Coroners, generally, ante 
Corporations, ante 
Counties, ante 
Depositions, taking, $ 580 
Disbelieving testimony, § 647(8), p. 605 
Bmployer*s, act for personal benefit of, § 224 
Bxecntive offlcers, generally, ante 
Hearings, i 581, p. 830 
Lninp sum payments, pleadings, § 347 
Managers, generally, ante 
Public oflacers and employees, generally, post 
Travellng salesnian, § 231, p. 803 
Officials, 

Acquiescence of, going to luncb, § 240; p..854, n, 78 
Setting aside award, parties, § 654, p, 981 
Offsets, §§ 330, 331, pp. 1178^1198 
' Deatb beneflts, 1331, pp. 1193-1108 
Dependents, parents, § 142, p. 502, n. 95 
Medical expenses, § 277, p. 942 
Payment of compensation, § 831 
Oil and gas wells, 

CaSing, hauling, § 36, p. 205 
Consbpuction, § 36,.p. 204 
Coverage, § 36, p, 218 
. .Drillers, generally, ante 
Mining, § 36, p. 213 

Oper^itor, in^truction not to work; employer-eni- 
ployee relatibn, § 63, n: 20 
Pipe line, oil well operation, § 36, p:'219 
Oirbumer instaUer, employee status, § 106 
Oil company, agent of, employee test, § 106 
Old age, premature, additional compensation for in- 
creased disability, $.854, p. 220 
Old age compensation, substitute for, § 8 
Qld age Insurance, underlying conception, § 9 
Otbl^ons, ' ■ 

Avoldance of statute, § 20, p. 93 
Employer, § 10, p. 57 

• iDeath resulting from,' third persbn actiou 
against employer, $ 968 . 


Omissions—Continued 

Instructions, proceedings for furtber review, § 797, 

* p. 56, n. 59 

Proceedings for furtber review, record, correo 

• tions, § 801, p. 72 

Tecbnical omissions, voiding awards, § 20, p. 110, 
n. 23 

On-call employees, 

CJompletion of regular work, § 243, p. 863 
Besponding to off-shift call, § 234, p. 833, n. 33 
Sleeping, § 220, p. 729 
Transportation by employer, § 235, p. 836 
One-man Corporation, owner’s coverage, § '82, p. 302, 
n. 24 

One per cent fund. Special funds, generally, post 
Onion fumes, inhalation of, occupational disease ex- 
clusion, § 169, p- 574, n. 74 
Open court, notice of appeal, § 729, p. 1088 
Open-end agreements, review, § 898, p. 315 
Widow^s rigbt, § 901 

Opening, trial de novo, party’s rigbts, § 773 
Opening award, § 650, pp. 96C-976; § 651; § 652, p. 
974 

Appeals, § 684, p. 1042 
Application, § 652, p. 972 
Effect, § 653 
Grounds, § 651 
New trial, evidence, § 665 

5 Proceedings, § 652, pp. 971-976 . . 

Record on review, newly discovered evidence, 
§ 736 

Review, discretion of court, § 758 
Surgical operation, additional compensation, § 918, 
p. 371 

Opening judgmait or decree. Judgments and decrees, 
ante 

Opening statement of counsel, dismissal. or nonsuit, 
§ 769 

Operating expenses of motor vebicle,. allowancea for, 
wage computations, § 294, p. 1014 
Operation, 

Boards or commissions, rulings, § 386 
Electric appliances, § 36, p. 213 
Elevators, ante 
Motor vehicles, post 

Piant, misconduct of employer, § 332, p; 1193 
Operation of findings, § 636, pp. 935-942 
Operation of statutes, §§ 20,21, pp. 87-142 
Extraterritorial operation of laws, ante 
Operations. Surgery, generally, post 
Operatives, 

Olasses of persons, § 68 
Workmen distinguished, § 60 
Opinion, findings, § 630, pp. 912, 913 
Opinion evidence, 

Admissibility, § 525, p. 512 

Based on statements made to medical experts, 
§ 537, pp. 540-546 .. . 

Brain Impairment, § 537, p. 547, n. 2 
Cause of deatb, $ 533. 

Fact or. nature of previous Injury or dis¬ 
ability, § 544 . . 

Pormation from objec^ve examlnation, § ^7, 
p. 540, n. 34 

Hypotbetical questions, § 537, pp. 650-664 
Ejnployee’s status, § 550, p. 636, n. 24 
Expert testimony, generally, ante^ • 
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Opinion evidence—Gontinued 
Order of proof, § 595 

Pennanence of injury, § 860, p. 262, n. 54 
Proceeding to modify award, § 860, p. 262, n. 59 
Review by court, weight of evidence, § 763(4), 
p. 1200, n. 71 
Weight, § 547(10), p. 611 
Opposlng inferences, § 547(7), n. 75 

Review by court, conclusiveness, § 763(5), p. 1204 
Oppressive construction of statutes, § 20, p. 93 
Optic atrophy, § 108, p. 557 

Optional statutes, extraterritorial application, § 23, 
p. 153 
Options, 

Acceptance of act, 

Actions on negligence, defenses, § 944, p. 415 
Oommon-law defenses, abrogation, § 939, 
p. 399 

Claim compensatlon or suit for damages, waiver, 
eflPect, § 392, p, 162 

Blectlon of remedies, third person action against 
employor for death, § 969 

Insurance, constitutionality of statutes, § 19, p. 77 
Medical treatment, employee, § 319, p. 1145 
Occupatlonal disoases, successive employers, em- 
ployee*s option, § 46, p. 238 
Proceed against third person or employer, waiver 
or estoppel, § 393, p. 167 

Socuring employmcnt throngh falso roprescnta- 
tion, voidable contracts, omployer’s option, 
SCI 

Settie for compensatlon or to retain right to sue, 

5 969 

Third persons, actions by employee against, post 
Oral announcement of rules, willful misconduct of 
employee, $ 330 

Oral arguments, lack of opportunlty for, proeeedlngs 
for further review, objection, S 797, p. 54 
Oral charge to jury, curing error, S 623 
Oral notice, electlon to come under act, § 123, p. 430 
Oral rejection of act, common law action, § 125, p. 434, 
n. 4 

Oral stlpulatlons, § 420, p. 263 
Oral testlmony, 

Pindings of board, conclusiveness, § 763(3), p, 1179, 
n. 15 

I^s of use of flngcr, 8 571, p, 801, n, 77 
Order book entries, transcript on appoal, § 741, p, 1109 
Order of proof, 

Discretlon of trial judge, 8 774, p. 1300 
Ilarmless error, 8 750, p, 1155 
Orders, 

Appeals, 

Presumptlons, 8 757, p. 1143 
Review by court, 8 782, p. 14 
Boards and commlssions, ante 
Denlal of compensatlon, construction, 8 638, p. 940 
Dlsmlssal, proceeding to secure comi)en.satiou, 
8 422, p. 207 

Bmployer. Inatructions, rules, or orders of om- 
ployer, gencrally, ante 
Findings, 8 285. p. 901; 8 686, p, 939 
Referee, § 627, p. 895 
Injunctione, 8 654, p. 977 
Interlocutory orders, generally, ante 
Medical examlnation of clalmant, 8 484, pp. 417- 
419 


Orders—Gontinued 

Nunc pro tunc, generally, ante 
Proeeedlngs for further review, orders not part 
of judgment, 8 795, p. 47 
Rehearing, § 665 

Juiisdictlon, § 660, p. 999 
Remand, ambiguities, 8 788, p. 27 
Safety, post 
Settlng aside, post 

State oflicials, medical treatment, change, § 273, 
p. 931 
Ordinances, 

Ohild employed in violation of, § 113, p. 397 
Actions, § 930 
Employee violating, § 260 
Misconduct of employers, § 333, p. 1202 
Motor vehicle violations, § 260 
Municipal employees, exclusions, 8 118 
Policemen, publlc offleers, § 117, p. 413 
Safety regulations, § 34 
Towns, employees, § 116, p. 405 
Ordinary incident of employment, cold, exposure to, 
8 188 

Ordinary meaning of words, 

Arising out of employment, 8 200, p. 670 
Construction of statutes, § 20, p. 122 
Ordinary operation, course of business, § 70, p. 294 
Origin of injury, 

Arising out of employment, § 209, p. 680; § 210, 
pp. 692-699 
Porseeability, § 211 

Original contractor, action against third person, lia- 
bility, § 985, pp. 473-^80 
Original jurisdiction, 

Boards or commissions, § 383, p. 140 
Proeeedlngs for further review, § 794 
Ornamental trecs, trimming, § 33, p. 198, n. 78 
Orphans, death beneftts, § 141(2), p. 489 
Grandchildrcn, § 144 

Orphans horne, adopted children committed to, death 
beneftts, § 341(2), p. 483 

Orthopedic disabllity, subsequent claim of neurological 
dlsability, delay in maklng, § 856, p. 235, n. 27 
Orthopedic shoes, special fund for reopened cases, 
8 837, p. 162, n. 68 
Osteomyelitis, 8168, p. 557 

Braas particles, accident, § 168, p. 552, n. 66 
Bvldonce, § 555(11), p. 703 

Special fund’s Uability, retention after notice of 
condition, § 837, p, 158, n. 47 
Ostcopaths, right to Services of, 8 209, p. 920 
Other employment, earnlng power in, Impairment of 
earning capacity, 8 295, p. 1031 
Other income, total dlsability, § 209, p. 1059 
Other States. Foreign States, gencrally, ante 
Outlngs, 

Oausal connectlon, weight and sufflciency of evi¬ 
dence, § 556, p. 746, n. 34 
Employer sponsoring, 8 221, p. 740 
Out-of-state employees, number of employees, 8 43, 
p. 231, n. 44 
Outside employees» 

Causal connecdon, weight and sufiSciency of evi¬ 
dence, 8 556» p. 747 
Going to lunch, 8 240, p. 854, n. 78 
Highways, use of, 8 238, p. 852 
Fremises of employer, 8 231, p. 790 
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Ontside employees—Continued 
Rest period, § 243, p. 860, n. 12 
Retumlng to employer’s premlses, § 231, p. 805 
Waiting to receive pay, § 241 
Ontside enterprises, earnings from, wage computa- 
tion, § 294, p. 1022 
Ontside salesman, coverage, § 36 
Overcharges, private Insurance premlnms, recovery, 

§ 371. pp. 74, 78, 82 

Overexertion. Bxertion and strain, generally, ante 
Overloading truck, 

Miseonduct of employee, § 268, p. 898, n. 10 
Unlawful acts, § 246, n. 67 
Overpayment, 

Orediting, § 330, p. 1179, n. 30; § 330, pp. 1184. 
1193 

Widow, death beneflts, dednctions, § 331, p. 1195, 
n. 80 

Overseer, total disability, former carpenter, § 299, 
p. 1065, n. 76 

Oversiglit, setting aside default judgment, cltation, 

§ 780, p. 1341, n. 97 
Overtime, 

Average earnings, computation, § 293, pp. 990, 
995 

Ck>mputation of compensation, wage basis, S ^2, 
p. 983 

Meal period, § 243, p. 862, n. 22 
Work witbout compensation, J 230, p. 781 
Overwork, weakening of physica! structure, body, 

§ 182, p. 616 

Owner. Motor vehicles, ante 
Owners and proprietors, employees, liabllity to, 5 108, 
p, 376 

Ownershlp, change of ownership, 

Circumventing act, § 129, n. 91 
Occupational dlsease, § 169, p, 683 
Oyster Industry, coverage, § 36 
Packing houses, § 36, p. 212 

Employees, private Insurance coverage, $ 372, 
p. 93, n. 39 

Paddle, safety appliance, failure to use, § 262, n. 22 
Paget*s disease, 

Aggravation, § 175 
Exertlon, § 182, p. 615, n. 47 
Payment of compensation from special fund, 
§ 837, p. 156, n. 41 
Pain and suflPering, §§ 200, 291 

Acceptance of other employment, § 320 
Additional compensation for increase, § 854, p. 222 
Award omitting damages for, actions, 8 936, p. 394 
Basis, § 13 

Olaimanfs testimony, § 647(9), p. 610, n. 41 
Becrease or termination of comx)ensation despite 
continuance of pain, § 854, p. 223, n, 96 
Disability compensation, § 296, p. 1034, n. 38 
Disability not total despite pain, § 864, p. 223, n. 7 
Dlsfigurement due to, § 199, n. 88 
Bvidence, 

AdmissibUity, § 643 
Bxertion, § 556(10), p. 696, n. 10 
Revlbw of agreement or settiement, § 907, 
p. 335, n. 43 

Extent of disability, weight and snfficiency of ev- 
idence, 8 670, p. 782, n. 8 

Gteneral disability compensation, { 310, p. 1120, 
n. 74 


Pain and suffering—Continued 
Hernia. § 185, pp. 633,637 

Evidence, § 556(13), pp. 717, 719 
Lien on recovery for malpractice, segregation of 
portion representing pain, § 1044 
Malpractice action against physician, § 1043, 
p. 624, n. 70 

Subrogation of employer or insurer, § 1044 
Modification of award after schedule award where 
pain only suffered, § 864, p. 226, n. 27 
Negligence of physician, judgment by court, 8 918, 
p. 371 

Partlal disability, 8 302, p. 1081, n. 70 
CJessation of payments, § 303, p. 1090 
Posture of body, 8 137 
Resumption of work, 8 320 

Despite pain, total disability, 8 854, p. 224, 
n. 8 

Subjective symptoms, 8 158 
Subrogation to rights against third-party tort- 
feasor, 81041, p. 618, n. 6 

Surgical operatlons, compelling employee to un- 
dergo, 8 319, p. 1147 
Temporary disability, 8 304, p. 1095 
Third-party action against employer, recovery for, 

8 964, p. 436 

Third-party tort-feasor*s liability, 8 1038, p. 604, 
n. 93 

Assignment of rights to employer, 8 1039, 
p. 607 

Lien on recovery, 8 1041, p. 618, n. 6 
Total disability, 8 299, p. 1060 
Painters and painting, § 36, p. 205; 8 86, p. 309, n. 88 
Buildings, 8 36, p. 205 

Coverage, nonhazardous business, § 28, p. 181 
Oasual employment, 8 69, p. 291, n. 7 
Employee status, 8 106 
Evidence, 8 ^50, p. 639 

Exclusiveness of remedy, employment on dock, 

§ 918, p. 367, n. 47 

Going from one job to another, 8 231, p. 805, n. 87 
Smokestacks, 

Cannery, principales usual business, 8 109, 
p. 384, n. 35 

Pactory buildings, classification, 8 36, p. 206 
Tank, ranch worker, 8 33, p. 196, n. 65 
Pallor, objective symptoms, 8 158 
Palsy, evidence, 8 655(11), p. 703 
Panel of physicians or surgeons, employee’s selection, 
8 273, p. 933 

Paper, manufacture, 8 36, p. 212 
Paperhangers, employee status, 8106 
Papers. Books and papers, generally, ante 
Parades, volunteer fllremen, excluslons, 8 117, p. 418 
Paralysis, 8168, p. 557 

Aggravation, evidence, 8 555(17), p. 732 
Agitans, 

Aggravation of disease, 8176 
Evidence, 8 655(15) 

Oausal connection, weight and suflGiciency of evi¬ 
dence, 8 656, p. 764 

Evidence, 8 554, p. 663 ; 8 555(11), p. 703 
Hysteria, 8 168, p. 554 

Predisposition to, permanent total disability, 8 300 
Self-admlnistered treatment resulting in, addi¬ 
tional compensation, 8 854, p. 219, n. ^ 

Total incapadty, 8 299, p. 1058 
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Paraplegic, permanent total AisabiUty, previous physi- 
cal impairment, § 300, n. 17 

Parcels or packages, dellvery, transfer or storage, 
§ 36, p. 215 
Parent and child, 

Children and minors, generally, ante 
Loco parentis, generally, ante 
Paresis, evidence, § 555(11), p. 703 
Parishes, officers, exclusions, § 115 
Parking lots, 

Co-employees’ assaults, § 226, p. .762 
Crossing highway to, control by employer, § 238, 
p. 850, n. 36 

Injuries on, § 234, p. 833 
Injury in, going to work, § 234, p. 827, n. 14 
Parkinson’s disease, 

Evidence, § 555(15) 

Prior injury affecting liabiUty of special fund, 
§ 837, p. 159, n. 57 

Parks and playgrounds, upkeep of, fertilizer hauling. 

§ 3G, p. 208 
Parol contract, 

Burden of proof, contract extending insurer*s lia- 
bility, § 516, p. 475 

Beath benofits, adoption, § 141(2), p. 483, n. 5 
Eniployment contract, § 65, p. 282 
Insurance, weight and suflBiciency of evidence, 
§ 575 

Part performance within state, governing law, § 22, 
p. 146, n. 77 
Part-tlmc employment, 

Average wcekly wage, § 293, p. 993 
Computation, § 293, p. 1006, n. 02 
Course of trade or busineas, § 70, p. 293 
Wage computations, § 204, p. 1014 
Partlal, 

Awards, inodlcal Services, § 285, p. 964 
Contrlbutlon of earnlngs, death benefits, partial 
depondents, § 323, p, 1168 

Satiafaction, joint tort-feasors, tliird party’s lia- 
bility, S 1038, p. 604, n, 97 
Support, death beneflts, children, § 141(1) 

Partlal depondents, 

Apportloiunont of compensatlon, § 324, p. 1173 
Brothers and sisters, § 143 
Burden of proof, } 520 

Constltutionality of statutes, funeral oxi)ensos, 
§ 19, p. 76 

Death lK?neftts, § 133; § 134, p, 454; J 322; § 323, 
pp. 1164-1170 
Kxdusion, § 135 

Extent of contributions, { 323, p. 1160 
l^irents, § 142, p. 400 

Evidence, J142, p. 408 

Eeductlon of period of compensatlon, § 331, 
p. 1196 

Evidence, ! 552, p. 645. n. 62; | 552, p. 657 
Questlons of law and fact, § 608, p. 864 
Sistor, evidence, $ 552, p. 648, n. ^ 

Widow, legal obligation of support, | 140(1) 
Partial disability, 

Accepting othor employment, S 320 
Additlonal compensatlon after expiration of total 
incapacity, S 850, p. 188, n. 11 
Agreeinent for compensatlon, subsequent award 
for total disability, S 900 
Amount, i 303, pp. 1087-1093 


Partial disability—Continned 

Amount of compensati<Hi, § 301, p. 1074; S 302; 

§ 303, pp. 1078-1093 
Appeals, § 684, p. 1041, n. 62 
Average eamings, ante 
Award, § 644, p. 955 

Conclusiveness, § 657, p. 993 
Burden of proving extent, § 907, p. 330 
Cbange to total disability, 

Burden of proof, proceeding to review award, 
§ 860, p. 257, n. 15 
Bemedies, § 855, p. 232, n. 94 
Conclusiveness of award or judgment, § 853, p. 208 
Concurring total incapacity, § 299, p. 1054 
Continuing payments, § 779, p. 1339 
Defined, § 302, p. 1078 
Disfigurement award, § 290, p. 977 
Earning capacity, modification of award, § 864, 
p. 226, n. 26 
Evidence, 

Modification of award, § 860, pp. 266, 268 
Kevlew of agreement or settlement, $ 907, 
p. 334, n. 33 
Eyes, ante 

Pindings, § 629, p. 907 

Sufficiency, § 631, p. 926 
Functional impairment, § 315 
Impairment of earning capacity, § 295, p. 1031 
Implied findings, earning capacity, § C36, p. 941, 
n. 10 

Instructions to jury, § 623; § 778, p. 1328 
Interlocutory relief, review of agreement or set- 
tlement, § 908, p. 338 
Jury questions, § 866, n. 98 
Justifying award, burden of proof, § 523, p. 505 
IjOSS of hearing, both ears, § 317 
Loss of use of members, weight and sufiGiciency of 
evidence, § 571, p. 802 
Lump sum awards, § 303, p. 1092 
Member of body, § 302, p. 1079 

Percentage allowance, § 303, p. 1092 
Period, § 303, pp. 1087-1093 

Total incapacity followed by, § 301, p. 1077 
Permanent partial disability, generally, post 
Pleadings, proof, § 767, p. 1277 
Presumptions on appeal, findings, § 757, p. 1147 
Questions of fact, § 616 

Besidual permanent disability, § 305, p. 1102 
ItGSumption of work, § 296, p. 1042 
Beview of agreement or settlement, 

Issues determined, $ 908, p. 336 
Relief granted, § 908, pp. 337,339 
Schcdule injuries, $ 306, p. 1105; § 310, pp. 1118- 
1123 

Several Injuries, concurrent awards, § 309, p. 1117 
Successive employers, subsequent exposure, § 46, 
p. 239 

Temporary partial disability, generally, post 
Termination, modification of award, § 8M, p. 227, 
m 29 

Total disability during payments, time for reopen- 
ing proceedings, § 856, p. 234, n. 10 
Use of member, loss, § 314, p. 1129 
Wages paid during, crediting, § 330, p. 1187 
Weight and sufficiency of evidence, § 570, p. 786 
Partial permanent disability. Permanent partlal dis¬ 
ability, generally, post 
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Participation, 

Employer, intoxication, § 263, n. 40 
Fund, 

Jury trial, § 770, p. 1300 
Trlal de novo, province of jury, § 776, p. 1315 
Horseplay, § 225, p. 753 

Particular persons, private Insurance coverages, § 372, 
p. 92 
Parties, 

Aetion to suspend order reducing compensatlon, 
S876 

Adjustment or termination of compensatlon, per¬ 
sons bound by cbanges made, § 874 
Adverse parties, generally, ante 
Agent of person entitled to compensatlon, § 429, 
p. 289 

Aggrieved parties, generally, ante 
Appeal and review, ante 

Application to adjust or terminate comi)ensation, 
§858 

Attomey of person entitled to compensatlon, § 429, 
p. 289 

Award, action on, § 844, p. 173 
Belief, Independent contractor relationsbip, § 02, 
p. 329 

BenefLciaries, ante 
Bili of exceptions, names, § 737 
Board or commission, proceedings against, § 430 
Both parties, directed verdict, § 777, p. 1323 
Bringing in new parties, § 432 
Cbange of parties, § 432 
Ohlldren and minors, ante 
Claim against special fund, § 837, p. 151, n.' 22 
Olaimanfs testimony, dlsregardlng, § 547(9), p. 609 
Oommittee of mentally incompetent employee, 
§ 429, p. 290 

Compensatlon agreements, 

Proceedings for approval, § 406, p. 204 
Bules goveming, procedure to enforce, § 413, 
p. 241 

Oondusiveness of award on, § 853, p, 201, n. 36 
Conduct of parties, generally, ante 
Consent, ante 

Consul general, claim by foreign beneficiary, par- 
ty,§429, p.290 
Contracts, ante 
Costs, ante 

County, proceedings against, § 430 
Death, 

Appeal, excuse for delay, § 725 
Arbltration, effect, § 486 
Defects of parties, generally, ante 
Dependents and dependency, ante 
Depositions, § 580, n. 17 
Notice, § 580 
Description, § 428 

Election to bring action directly against certain 
parties, § 430 
Employers, § 429, p. 293 

Action against employer, compensatlon board, 
§947 

Joinder, § 431 
Proceedings against, § 430 
• Sponsoring, § 221, p. 740 
Employment, burden of proof, § 618, pp. 476-481 
parties entitled to allege error, § 756 
Evidence, accident, $ 555(2) 


Parties—Continued 

Exeeutors and adminlstrators, ante 
Formal jolnder, § 428 
Guardian ad litem, generaUy, ante 
Guardian of mentally incompetent employee, § 429, 
p. 290 

Guardian of minors, § 429, pp. 290, 291 
Hearing, § 581 

Heirs of deceased, substitution, § 434 
Industrial commission, § 428; § 429, p. 290 
Intervention, § 433 

Insane persons, persons acting for, § 429, p. 290 

Instituting or resisting proceedings, $ 428 

Insurance and insurers, ante 

Intention of parties, generally, ante 

Interests of parties, generally, ante 

Intervention, 1433 

Joinder of parties, generally, ante 

Judgment, 

Award, § 845, p. 176 
Disposing of, § 780, p. 1339 
Jurisdiction, consent or conduct, conferring on 
court by, § 426, p. 285 
Lump sum payments. 

Certiorari, § 352, n. 71 
Proceedings, § 346 

Medical and hospital expenses, actions, § 281 
Medical experts, calling, § 547(10), p. 618 
Misjoinder of parties, generally, ante 
Misnomer, § 428 

Motion, findings, modification, etc., § 635 
Names, ante 

Necessary parties, generally, ante 
New parties, § 432 

Proceeding for modification of award, § 858 
Next friend of minor, § 429, p. 291 
Next of kin, § 429, p. 290 

Notice of appeal, waiver of rights, § 729, p. 1090 
Objections, waiver by failure to object, § 435 
Orders, conclusiveness, § 658, p. 994 
Parents, joinder as dependents, § 431 
Partnersbip, § 430 

Personal representatives, § 429, p. 292 
Substitution, § 434 

Persons against whom proceedings may be 
brought, § 430 

Persons entitled to institute proceedings, § 429, 
pp. 289-293 

Presence, hearing, § 587 
Presumptions, employment, § 611 
Proceeding to impeach or avoid election of reme- 
dy, § 990, pp. 504, 505 
Proceedings for further review, post 
Proper parties, generally, post 
Keal party in interest, generally, post 
Eehearing, § 660, p. 998 

Application, § 662, p. 1006 
Remand, § 788, pp. 31,126 
Keopening award, proceedings, § 652, p. 971 
Kepresentatives, generally, post 
School, § 428 
Setting aside award, post 
Sick beneflts, oflP set, § 330, p. 1190, n. 42 
State, proceedings against, § 430 
State and state institutions, § 428 
Substitution of parties, generally, post 
Survival of actions, substitution, § 434 


•1444 



WORKMEN^S COMPENSATION 


Parties—Oontinued 

Third person tort-feasors, post 
Third persons, generally, post 
Trial de novo, § 766, p. 1262 
Misjoinder, § 767, p. 1269 
Trustee, 

Mentally incompetent employee, § 429, p. 290 
Minor, § 429, p. 291 
Waiver of objectlons to defects, § 435 
Widow, § 429, pp^ 289, 290 
Substitution, § 434 
Wife, § 429, p. 289 
Partnerships and partners, 

Aetion against third person, llability, partner, 
S 985, p. 468 

Adjudication, conclusiveness, § 657, p. 990, n. 14 
Appeals, jurisdiction, § 677, p. 1028 
Award against, § 642 

CJompromise of liability for compeusation, § 832 
Oomputation of compeusation earnings basis, 
§ 294, p. 1010 

€k)nsolidation of businesses as, private Insurance, 
covorage, § 372, p. 95, n. 44 
Death beneflts, parents, § 142, p. 497 
Employee members of, § 19, p. 74, n. 18; § 79 
Constitutionality of statutes, § 19, p. 84 
Employer-employee relation, wage payment test, 
S 64, p. 270 
Employcrs, § 50 

Liability, § 918, p. 363, ii. 31 
Wlthin act, ovideiice, § 549. p, 027 
Bmployment by, premises, § 231, p. 795, u. Zi 
Bvasion of Insurance re<iuirement.s, penaltios, 
§ 913, p. 347 
Bvidencc, § 550, p. 035 

Failure to provide Insurance, penalties, § 913, 
p. 347 

Harvesting crops, § 33, p. 104. n. 28 
Hearlng noticc, caption, § 583 
Husband and wife, coverage, § 78 
independent eontractors, S 300, p. 301 
Notlce, § 125, p. 435, n. 13 
Judgment oii award, $ 845, p. 170, n, 04 
LIablUty, g 107, p. 374 

Misconduct of maxuiglng ropresentatives, g 332, 

p. 1201 

Notice of Injury to partner, § 447 
Ntxmbcr of cmployces, g 42, p. 229 
Occupationul diseases, successive oinployors, § 40, 
p. 240 
Party, g 430 

Principal contractor, subcontractor*s oinpioyoe, 
g 107, p. 373, n. 44 
Private Instirance, covorage, 

Employecs, g 372, p. 02 
Partners, f 372, p. 94 
RIght to limit risks, g 372, p. 02 
Separate business or enterprise of partner, 
g 372, p. 95, n. 44 
Silent partner, § 372, p. 95, n. 44 
Questions of fact, g 600, p. 859, n. 95 
Composition, § 599, p. 853, n. 24 
Existence, g 605 

Beachlng indivldual assets after cxecutlou re- 
turned unsatisfied, § 846, p. 178 
Bemand, § 788, p. 126, n. 13 
Wage computatlon, g 204, p, 1022 


Partnerships and partners—Continued 

Weight and sufidciency of evidence, g 768, p, 1298 
Parent and child, § 768, p. 1294, n. 10 
Widow member of, § 130 
Working partner, 

Employee, § 79, n. 5 

Private Insurance, specific exclusion from 
coverage, § 372, p. 94, n. 42 

Passenger, employee riding as, transportation by em- 
ployer, § 235, p. 837, n. 53 
Passes, 

Employer furnishing, § 235, p. 839 
Giving, employee test, § 104 
Passion, employee’s intent to injure another, § 265 
Passive negligence, third-person tort-feasor’s liability, 
§ 1038, p. 604 

Past earnings, computation of compensation, basis, 
§ 293, p. 988 

Pasteurization of milk, farm, § 33, p. 198 
Pastime, accidental shooting, § 228, p. 774, n. 66 
Pastor, hunting, § 221, p. 737, n. 66 
Patent physical condition, aggravation of, § 298, 
p. 1052 

Paternal legislation, liberal construction, § 20, p. 105 
Pathologists, 

Expert opinion, § 555(5), p. 677 
l^acts, medical expert testimony, § 555(5), p. 672 
Patients in sanitarium, attending, household domes- 
tic servants, g 32, p. 189 

Paved road construction, classification, § 36, p. 205 
Paying assistants, independent contractor test § 95, 
pp. 330-339 

Paymasters, third persons, assaults by, § 227, p. 768 
Payment of compensation, g§ 826-835, pp. 14(^146 
Accounting, modification of award, § 873, p. 286 
Acquiescence precluding contest of claim, § 858 
Advanced payments, generally, ante 
Allowance of credit for, appeal from modification 
of award, § 890, n. 46 
Appoal and review, § 703(9), p. 1225 

Agreement or settlement §§ 899, 905 
Adjustment g 908, p. 338, n, 4 
Condition precodent, § 905 
Discretion, § 758 
Persons liablc, g 703(9), p. 1244 
Rigbt of review, g 690, p. 1048 
Special fund, g 837, p. 150, n. 21 
Application affoctlng power to modtfy award le- 
troactively, § 852, p. 200 

Assignment, cause of action against third per¬ 
son tortfeasor as condition precedent § 1011 
Bar of action for damages, g 930, p. 303 
(vhange of luethod, § 841 
Ohlldren and minors, actlons, g 037 
Conclusiveness, § 657, p. 001 
Condition precedent to modification of award, 
g 857 

Constitutionality of statutes, g 19, pp. 76, 81 
Death beneflts, 

Death of dependent g 135 
Partlal dependents, § 135 
Death of beneflciary, § 146 
Deductible from award, assigxunents of error, 

§ 747, p. 1118 

Deduction on review of agreement or settlement 
g 908, p. 338 

Delay as ground for allowing interest § 847, p. 180 
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Payment of <x>mpeiisiLUoiH--Cc»itinned 

Dependency tests, contributioiis to support, S 184, 
p. 457 

Dismissal of appeal, § 749, p. 1122 
Blection of remedies, ante 

Eyidence, proceeding to modify award, S 860, 
p. 268, n. 94 

Bxcuse for delay in filing claim, weight and snf- 
ficiency of evidence, § 577, p. 821 
Pailure to pay as offense, § 913, pp. 346, 347 
Final payment terminating jurisdlction to modify 
or review award, § 852, p. 199 
Porgery, weight and sufficiency of evidence, S 678, 
p. 827 

Immediate employer’s insnrer, remote employer*8 
Uability, § 110, p. 387, n. 59 
Limkation on application to adjnst or terminate 
compensation, § 856, p. 241 
Lump sum payments, ante 

Manner of making, constltutionality of statutes, 
§ 19, p. 76 

Maritime employees, ousting federal Jurisdlction, 
§ 26, p. 173 

Medical treatment as, time for review of agree- 
ment or settlement, § 904, p. 325 
Method, status of parties, § 107, p. 372 
Modification of award, scope of inquiry, § 864 
Modification or review of satisfled awai^ | 851, 
p. 193 
Notice, 

Affecting time for review of agreement or 
settlement, § 904, p. 325 
Necessity, § 453 

Oocupational diseases, time of disabillty after last 
employment, § 169, p. 581 
Offsets, disabili^ compensation, § 330, p. 1178 
Overpayment as ground for suspension, § 896, 
p. 309, n. 92 

Penalty for failure, § 848, pp. 182-186 
Presumption as to time, § 860, p. 259, n. 35 
Public employees, $ 116, p. 403, n. 42 
Bemand, date of order, § 788, p. 33 
Reopeni]^, barred of proceedings, § 650, p. 968 
Retroactive operation of statutes, § 21, p. 135 
Retum of moneys not received by employee, 
ground for reinstating award, § 891, n. 64 
Right of review, estoppel, § 690, p. 1049 
Rigbt to seek additional compensation, § 858 
Service, independent contractor test, § 92, p. 329; 
§ 101, p. 344 

Status of parties, § 107, p. 372 
Temporary disability award, efPect on proceed¬ 
ing for permanent disability, S 853, p. 203, 
n. 50 

Tbird-party tort-feasor, 

Acceptance from, § 1038, p. 603 

Answer, $ 1024, p. 581 

Burden of proof, § 1028, pp. 686, 687 

Defenses, § 1024, p. 579 

Employee intervening, § 1021, p. 573 

Evidence for Insurer, § 1026 

lnsurer*s action, § 1016 

Issues, § 1026, p. 583 

Necessary parties, § 1019, p. 567 

Pleadings, § 1023, pp. 574, 577 

Proper parties, § 1019, p. 566 

Eeal party in interest, { 1015, p. 559 


Payment of compensation—Gontinued 
Tbird-party tort-feasor—Oontinued 
Reviewing court*s flndings, § 1036 
Tbird person action for deatb against employ- 
er, efiPect, § 974 

Time to apply for adjustment or termination of 
compensation, 

Last or final payment, § 856, p. 244 
Temporary or permanent disability, § 856, 
p. 243 

Tolling limitations on application to reoi>en, evi¬ 
dence, § 860, p. 269, n. 97 

Trial de novo, issues considered, § 766, p. 1264 
Voluntary payments, 

Affecting limitations on application to ad- 
just or terminate compensation, § 856, 
p. 241, n. 65 

Defense to tbird person, § 1038, p. 603, n. 81 
Waiver aiid estoppel, § 401, p. 188 

Payment from other sources, § 391 
Payment under agreements, § 912 
Payments, 

Attomeys’ fees, ante 

Benefit of worker, employer-employee relation, 
tests, § 64, p. 277 
Oommutation, ante 
Contracts, ante 
Costs, 

Collection from tbird-party tort-feasor, § 1040, 
p. 613, n. 69 

Eacb party, § 823, p. 133 
Default, ante 

Dependents and dependency, ante 
Bmployer, 

Nature of, weigbt and suflaciency of evidence, 
§ 578, p. 826 

Transportation by co-employee, § 237 
Expenses, ante 

Going to and from work, employee’s vebicle, $ 236 
Goods, credit for, estoppel, § 330, p. 1184 
Insurance and Insurers, ante 
Lieu of wages, § 13, p. 62 

Meals by employer, going to and from meals, 
§ 240, p. 856, n. 84 

Premiums, private Insurance, § 371, p. 78 
Services, independent contractor, tesi § 92, p. 329; 
§ 101, pp. 343-349 

Tbird persons, action by employee against, post 
Transportation by employer, § 235, p. 838 
Wages, 

Employer-employee relation, 

Determination of exlstence of, § 64, p. 270 
Tests, § 64, pp. 275, 277 

Loaned employees, test of liability, § 47, p. 249 
PayroUs, 

Casual employment, § 69, p. 290 
Oorporations, officers, § 82, p. 302 
Deductions, transportation by employer, § 235, 
p. 844 

Designation or title on, average annual eamings, 
§ 67, n. 37 

Election to come under act, § 122, p. 429, n. 49 
Employer-employee relation, tests, § 64, p. 278 
In<fiusion In, employee test, § 102 
Im^pection, notice, § 594 

Intent to exdLude employee from coverage, $ 122, 
p. 427 
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Payrolls—Continued 
Scope of acts, § 920 

Taxes, withholding for, Independent contractor 
test, § 104 

Peace ofiScers, third persons, assaults by, § 227, p. 768 
Peculiar conditlons of employment, action for injuries, 
presumptions, § 956 
Pecuniary, 

Gain or profit, 

Business conducted for, coverage, § 35 
Independent contractores employees, Princi¬ 
pal employeres liability, § 109, p. 382 
Losses, death benefits, § 321, p. 1156 

Apportionment between dependents, $ 324, 
p. 1170 

Pedigree, bearsay evidence, admissibility, § 527, p. 518 
Penal statutes, 

Employee violating, § 260, n. 51 
Employment to violate, § 72 
Motor vebicles, violations, § 260 
Penalties. Fines and penalties, generally, ante 
Pendency of actions, 

Compensation paid during, reimbursement from 
recovery against third-party tort-feasor, 

§ 1041, p. 617 

CJomputation of compensation, wage basis, § 203, 
p. 992 

Dependents, divorce, § 140(2), p. 469 
Mental illncss, § 168, p. 555 
Neurosls rosulting from, § 168, p. 554, n. 82 
Notlce, § 583 

Time for roview of agreement or settlement, $ 904, 
p. 326 

Wrongful death, abatement, effect, § 417 
Pexisions, 

Acceptance of payments, effect, § 391 
Award, reduction, § 644, p. 956 
Death benefits, deductions, § 331, p. 1197 
Deductions from compensation, § 330, p. 1189 
Dependents, conclusiveness of ordera, § 874 
Distinguislicd, § 8 
Firemen, coverage, § 117, p. 410 
Life, total permanent disability, § 301, p. 1075 
Modilication of award, relief granted, § 873, p. 285, 
n. 87 

Municipal employees, state compensation law bind- 
ing, S 918, p. 368 

Package, pensioner carrying package for employ- 
or, 165, p. 281, n. 86 

Payment affecting liability of special fund for 
reopened cases or stalc claims, § 837, p. 164 
Poliee, third-party tort-feasor’s liability, munici- 
pality’8 rlghts, § 1041, p. 617 
Prevlous employment, computation of compensa¬ 
tion, § 294, p. 1011, n. 51 
Public employees, exclusions, § 119 
Percentago of disability, 

Aggravation of disability, conclusiveness of oi> 
der, S 874, n* 46 

Agreement, revlew and award for greater per- 
cent, §900 

AUowances, permanent partial disability, § 303, 
p. 1091 

Ohange of condltlon, evidence, § 907, p. 332, n. 13 
Evidence, medical testimony, § 907, p. 334, n. 36 
Findings, additienal compensation, § 867, p. 281 
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Percentage of disability—Continued 

Reception of evidence in proceeding to modify 
award, § 865 

Weight and sufflciency of evidence, § 670, p. 780 
Percentages, 

Damages, penalty, § 848, p. 183, n. 69 
Dependency, death benefits, § 322 
Wages, death benefits, formula, § 321, p. 1157 
Peremption, extinguishment of rights, § 436, p. 300 
Peremptory instruction, 

Proceedings for further review, failure or refusal 
to give, § 797, p. 56 

Review of agreement or settlement, § 908, p. 336, 
n. 59 

Perfecting appeal and review, §§ 721-733, pp. 1070- 
1097 

Effect, § 734 

Notice, etc., § 729, pp. 1087-1092 
Prematurity, § 723 

Proceedings for further review, post 
Time, 

Dismissal, § 749, p. 1123 
Proceeding, §§ 722-728, pp. 1072-1087 
Perforation, 

Duodenum, evidence, § 555(11), p. 704 
Hernia, cavity wall, § 185, p. 639 
Performance, 

Award, under award, right of review, § 690, 
p. 1048 

Contract of employment, place, weight and suf- 
ficiency of evidence, § 578, p. 825 
Substitutes, independent contractores test, § 94, 
p. 335 

Work, place of contract and of injury outside ju- 
risdiction, § 25, p. 167 

Performer, moving picture manufacture, § 36, p. 212 
Perils, willful misconduct of employer, knowledge, 
§ 332, p. 1200 

Period of compensation, §§ 280-336, pp. 9'aL-1214 
Appeal, discretion, § 758 
Awards, 

Contents, § 644, p. 954 

Subject to modification or review, § 851, p. 194 
Oommencoment, total disability, § 301, p. 1075 
Gommutation of payments, § 340 
Conclusiveness, § 657, p. 902 
Constitutionality of statutes, § 19, pp. 76, 84 
Death benefits, §§ 321-320, pp. 1154-1178 

Apportionment between dependents, § 324, 
pp. 1170-1175 

Bxtent of dependency, §§ 322, 323, pp. 1163- 
1170 

Partial dependency, § 323, pj). 1164-1170 
Disability, § 296, p. 1039 
Disfigurement, § 290, pp. 973-978 
Eamings, etc., §§ 2^, 293, pp. 979-1008 
Loss of function, hearing, § 317 
Loss of two members, total disability, § 313 
Maturing on default, § 842, pp. 168-171 
Minimizing injury, §§ 318^20, pp. 1141-1154 
Accepting other employment, § 320 
Surgical treatment, etc., § 319, pp. 1141-1152 
Pain and suffering, § 291 
Partial disability, § 303, pp. 1087-1093 
Permanent disability, §§ 304, 305, pp. 1093-1104 
Questions of law and fact, § 613 
Reduction of death benefits, § 331, p. 1104 
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Period of compensatlon—Continned 

Retpoactive operation of statutes, § 21, p. 134 
Revlew by court, correction, § 784 
Schedule injuries, losses, §§ 306-317, pp. 1104-1140 
Member, § 311 

Organ, etc., §§ 316-^17, pp. 1132-1141 
Other cases, § 307 
Part of member, § 312 

Several injuries, §§ 308, 309, pp. 1111-1117 
Total disability, § 310, p. 1118 
Use of member, § 314, pp. 1127-1132 
Seyeral injuries, concurrent awards, § 309 
Temporary disability, §§ 304, 305, pp. 1093-1104 
Temporary followed by permanent disability, 
§ 305, pp. 1101-1104 
Total incapacity, § 301, pp. 1073-1078 
Weight and sufficiency of evidence, § 508, pp. 770- 
778 

Period of eamings, 

Ayerage eamings computation, basis, § 293, p. 996 
Death beneflts, formula, § 321, p. 1157, n. 1 
Period of employment, $ 215 
Question of fact, § 611, p. 872 
Wage computations, § 294, pp. 1014-1020 
Peripheral yision, loss of eye, § 316, p. 1134, n. 11 
Peritonitis, 

Eyidence, § 555(11), p. 704 
Head injury, § 284, p. 958, n. 49 
Perjury, 

Imputing, § 547(8), p. 607 
Lessenlng temptation to, § 5, p. 43 
New trial, newly discovered evidence, § 661, 
p. 1005, n. 68 

Setting aside award, § 673 

Untruthfulness of claimanfs testimony, back in¬ 
jury, § 547(9), p. 610, n. 41 
Permanent disability, 

Additional compensation, 

After award for temporary disability, § 854, 

p. 221 

Temporary disability becoming permanent, 
§ 854, p. 216 

Agreement or settlement, review of, § 900 
Awards subject to modiflcation or review, § 851, 
p. 194 
Basis, $ 13 

Obange to temporary disability, modiflcation or 
review of award, § 852, p. 199 
Oonunutation of payment agreements, approval, 
§ 338 

Concluslveness, 

Award or judgment, § 853, p. 206, n. 83 
Temporary disability, § 853, p. 203 
Ueflned, § 304, pp. 1093,1094 
Paliure to find extent, § 636, p. 942 
Pindings, § 629, p. 907 

Sufficiency, § 631, p. 926 
Injuries not witbin act, § 923 
Instructions to jury, § 623; § 778, p. 1329 
* Juilsdiction to determine, § 425, p. 279 
Laches in daiming after successfully claiming 
temporary disability, § 856, p. 233, n. 5 
' Malpractice of physician, recovery of damages in 
ezcess of compensation paid, § 1043, p. 627, 
te. 


Permanent disability—Oontinued 
Modiflcation of award, 

Deduction of prior payment for permanent 
partial disability, § 873, p. 287 
Determination after end of temporary disa¬ 
bility, § 872 

Questions of law and fact, amount of compensa¬ 
tion, § 616 

Reinstatement of agreement, § 911 
Retum to work defeating right to compensation, 
§ 854, p. 224 

Schedule injuries, § 306, p. 1107 
Second award after award for temporary disa¬ 
bility, I 860, p. 188, n. 11 

Temporary disability followed by, § 305, pp. 1101- 
1104 

Time to apply for adjustment or tennination of 
compensation, § 856, p. 243 
Wage computation, minor’s possible wage In- 
crease, § 294, p. 1025 

Weight and sufficiency of evidence, § 570, p. 786; 
§ 768, p. 1296 

Working after injury, § 570, p. 786, n. 31 
Permanent partial disability, § 304, p. 1098 
Additional compensation, 

After award for permanent total disability, 
§ 854, p. 221 

Subsequent permanent total disability, § 854, 
pp. 217, 221 

Subsequent temporary total disability, § 854, 

p. 220 

Aggravation, additional award, § 854, p. 215 
Amount of compensation, § 296, p. 1033 
Appeal, question of law, § 776, p. 1314 
Application of member, § 310, p. 1122 
Awards, § 644, p. 955 

Subject to review, § 851, p. 194, n. 67 
Change of condition, modiflcation of award, § 854, 
p. 226, n. 24 

Combination with previous disability, payment of 
compensation from special fund, § 837, p. 155, 
n. 36 

Ck>mbined compensation, temporary total disabil¬ 
ity, § 305, p. 1104 
Direct evidence, § 570, p. 780 
Discharge of obligation to make compensation, 
crediting payments, § 330, p. 1180, n. 31, 

p. 1181 

Disfigurement award, § 290, p. 978 
Findings, 

Members of body, § 629, p. 907 
Sufficiency, § 631, p. 927 

Future medical treatment award, $ 319, p. 1152 
Heart weakening, evidence, § 860, p. 273, n. 13 
Impaired hearing, § 317 
Limitation on amounts payable, § 303, p, 1089 
Loss of member, § 311 

Modiflcation of award, deduction of prior pay¬ 
ment, § 873, p. 287 

Necessity, recovery from special fund, § 837, p. 155 

Partial loss of eyesight, § 316, p. 1134 

Payment of uneamed wages, crediting, § 330, 

p. 1186 

Permanent partial loss of use of member, § 314, 
pp, 1130,1131 
Remand, § 790, p. 38 
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Permanent partial disability—Oontinued ' 

Beview, 

Degree of impairment of capadty, S 8S2, 
p, 199 

Longslioremen’s and harbor workers’ compen- 
sation act, § 763(10), p. 1250, n. 19 
Schedule injuries, 

Eye loss, § 316, p. 1133 
Otber cases, § 307, p. 1109 

Sickness benelits, subrogation of insurer, § 638, 
p. 947 

Successive injuries, § 308, p. 1117 
Suitable employment, refusal, § 320 
Use of member, § 314, p. 1129 
Weight and sufficiency of evidence, § 670, p. 787 
Whole evidence, § 670, p. 790 
Permanent total disability, § 299, p. 1068 
Additional compensatlon, 

After award for permanent partial disability, 
§ 854, p. 221 

After award for temporary total disability or 
permanent partial disability, § 854, p. 217 
Failure of injury to heal as ezpected, § 854, 
p. 216 

Sjibsequent permanent partial disability, 
S 854, p. 221 

Amount of comi)ensation, § 206, p. 1033 
Burden of proof, 

Proceeding to modify award, § 860, p. 250, 
n. 14 

Review of agreement or settlement, § 907, 
p. 330, n. 91 

Competent evidence, § 570, pp. 782,701 
Conclusiveness of award or judgment, § 853, p; 207, 
n. 85 

Concurrent permanent partial incapacity, § 304, 

p. 1100 

Death benelits, § 321, p. 1150 

Weight and sufficiency of evidence, § 673, n. 1 
Decrease or termination of compensatlon on re- 
covery, 8 854, p. 223, n. 00 . 

Diminution or increase of earnings, modification 
of award, § 854, p. 225, n. 21 
Bischarge of obligations to xnake compensatlon, 
crediting payments, § 330, p. 1181 
Disflgurement award, 8 290, p. 977 
Batoppel to claim, 8 380, p, 157 
Evidence, 

l>roceedlng to modify award, 8 860, p. 268 
Beview of agreement or settlement, 8 907, 
p. a35 

Findlnga, 8 779, p. 1834 

Presumptions, 8 636, p. 036 
Sufficiency, 8 031, p. 020 
Impairment of physical f unction, § 315 
Lump sum payments, 

Appellate court*s powers, § 340 
Instructiona to jury, 8 349 
Review, 8 352 

Maximum comr^ensation, amendment increasiug, 
8 301, p. 1075 

ModiffcatiOR or review of award, § 854, p. 223, n. 7 
Occupational disease, evidence, 3 555(18), p. 735 
Payment from special fund, 8 837, p, 148, n, 17 
Proof, 8 707, p. 1276 

Review by court, presumptions, 8 763(9), p. 1243, 
n. 05 


Permanent total disability—Gontinued 
Schedule injury, 8 310, p. 1121 
Hernia, § 306, p. 1108 

Special fund’s liability for subsequent accident, 
8 837, p. 156 

Suitable employment, § 320 
Time for application to reopen, § 856, p. 234, n. 9 
Total loss of slght, § 316, p. 1135 
Wages paid during, crediting, 8 330, p. 1187 
Weight and sufficiency of evidence, § 570, pp. 783, 
799, n. 67 

Permissible inferences, 8 547(6) 

Permission of employer, 

Employee’s benefit, cessation of work, § 222, p. 744 
Employee*s personal activities, 8 222, p. 743 
Horseplay, 8 255, p. 765 
Mutual benefit duties, § 221, p. 730, n. 22 
Third persons, acts for benefit of, § 224 
Permits. Licenses and permits, generally, ante 
Peroxide, bottling, Wholesale grocery company cm- 
ployee, 8 36, p. 207 

Perpetual existence, boards and commissions, § 380 
Perpetuation of testimony, proceedings for supple- 
mental award, § 860, p. 260, n. 52 
Personal benefit of employee, course of employment, 
8 216, p. 716 

Personal causes, employees’ assaults, 8 226, p. 768 
Personal comfort of employee, acts for, § 220, pp. 722- 
730 

Personal companion, nervous invalid employer, domes- 
tic Service, § 32, n. 87 
Personal convenience, 

Discharged employee returning for, employer- 
employoe relation, § 63 

Performing acts for, causal connection, 8 556, 
p. 746 

Personal interest, going to and from meals, 8 ^6, 
p. 856 

Personal . labor, independent contractors, § 90, p, 315 
Personal property, 

Contractores Insurance, Principal employer’s duty, 
§ 110, p. 386 
Premises, 8 231, p. 792 
Personal reasons, 

Accidontal shooting, deviation from employment, 
§ 228, p. 775 

Injuries, third persons inflicting, 8 162 
Social entertainment for, 8 224 
Third persons, assaults by, § 227, p. 765 
Personal representatives, 

Actions, 

Against employer, employee in interstate com- 
merce, 8 964, p. 437 
Ohild labor law vlolations, 8 930 
Death of employee precluded, § 964, p. 435 
In name of, thlrd-person tort-feasors, 3 1017 
Third persons, post, this subhead 
Wrongful death, presumption, applicability of 
compensatlon statute, 8 377 
Death beneflts, § 146 

Disability beneffts, employee’s death, § 150, p. 519 
Elections, 

Acceptance of act, 8128, n. 82. 

Takc compensatlon or maintain action for 
damages for death, 8 966 
Employee without dependents, 8131 
Employers, 8 54 
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Personal representatives—Oontinued 
Parents, § 147 
Party, § 429, p. 292 
Beview, death of claimant, 8 719 
Substltation as parties, § 434 
Third person action against employer, 

Acceptance of act by employee during bis 
lifetime, effect, § 969 

Bffect of award, judgment or finding in com- 
pensation proceeding, § 974 
Election of remedies, § 969 
Blection to bring, assumption of risk, effect, 

8 972 

Bxclusive remedies, 8 982, p. 454 
Tbird-person tort-feasors, actions against, 8S1012- 
1036, pp. 64d-602 
Admissibility of evidence, 81029 
Answer, § 1024, p. 581 
Burden of proof, 81028, p. 585 
Declaration, complalnt of petitlon, S 1023, 
p. 673 

Joinder of parties, 81020 
Judgment, 8 1034 
Necessary parties, 81019, p. 564 
Personal Services, 

Claimant contributing, dependency test, S 134, 
p. 457 

Contribution, death beneflts, partial dependency, 

§ 323, p. 1169 

Employee hiring person to assist in x)epformaBce, 

8107, p. 365 

Employer-employee relation, tests, § 64, p, 279 
Independent contractors, test, § 94, p. 336 
Payment for, distinction, 8 8 
Personal trlps, outside employees, § 231, p. 798 
Persons, 

Deflned, number of employees, § 42, p. 229 
Liable, 8 042 

Probibited by law from becoming employed, § 72 
Wbo may arbitrate, 8 486 
Perverseness, 

Bmployer’s orders, etc., violations, 8 261, p. 904, 
n. 89 

Willful misconduct of employee, 8 836 
Petitioner, failure of commission to apply mle, 8 766, 
p. 1264 

Petitions, 8 949 

See, also, Applications, generally, ante 
Abandonment of counts by amendment, 8 496 
Absence, answer disputing material facts, admUh 
sion, § 601 

Actions for wrongful deatb of employee, rules 
applicable, 8 976 
AUegations, requisites, 8 490 
Amendment, 8 496 

Review, petition for, 8 730, p. 1094 
Setting aslde award, 8 767, p. 1273 
Injunctlon, 8 054, p. 982 

Appeal and review, 8 7^, pp. 1092-1095 ; 8 766, 

p. 1266 

Afflrmance, denial, 8 782, p. 13 
Compensation agreement, limltation, 8 411 
Eurtber proceedings, necessity, 8 797, p. 59 
Award on, lump sum settlement, 8 837; 8 838, 
n.90 

Character of injury, 8 494 

Claims in general terms, § 488, p. 429, n. 12 


Petitlcms— Continued 

Compensation agreements, 

Proceedings for approval, 8 406, p. 204 
Set aslde final receipt, limitations, § 411 
Oonsolidation, proceedings to secure compensa¬ 
tion, 8 418 
Gontrac^ ante 
Demurrer, 8 497 

Doubts, resoMng in favor of sustainlng, 8 489, 
p. 430 

Bquitable, boards or commissions, jurisdiction, 

§ 383, p. 142 
Bxception, 8 497 

Failure to file answer as denial of allegations in, 

8 601 

Piling notlce, weigbt and sufficiency of evidence, 

8 677, pp. 817-824 

Formal defects, effect, 8 488, p. 429, n, 7 
Joinder of causes, 8 4^ 

Jurisdictional allegations as to venue, 8 842, 
p. 171 

Modiflcation of award, jurisdictional requirements, 

8 855, p. 232, n. 96 

Proceedings for further review, rehearing, 8 815 
Revival, 8 496 

Service, limitations, effect, 8 437, p. 307 

Setting aside award, 8 767, p. 1274 

Signature by attorney, suit to enforce award, 

8 844, p. 172, n. 9 
Sufficiency, § 489, pp. 430-433 
Supplemental petition, § 496 
Time and place of injury, allegation, § 493 
Transfer, proceedings for further review, 8 793 
Trial de novo, 

Brrors, 8 767, p. 1268 
Longshoremen’s Act, 8 765, p. 1260 
Phalanx, loss of, 8 312 
Pharmacies, 

Actions for Services, 8 278 

Boards or commissions, power to regulate, 8 384, 
p. 148 

Deliveries by motorcycle, workshop, 8 36, p. 220 
Wholesale department, employee in charge of, 
8 36, p. 214 

Pharyngitis, 8169, p. 574 
Philippines, history, 8 5, p. 48 
Phlebitis, 8168, p. 557 

Occupational diseases, exdiusions, § 169, p. 574 
Phosphorus poisoning, 8168, p. 657 
Photography, 

Motion pictures, generally, ante 
Pictures, generally, post 

Physical barriers, premises of employer, 8 231, p. 789 
Physical blow, neurosis, 8168, p. 554 
Physical condition, 

Admissibility of evidence, 8 543 
After accident or injury, 8 533 
Lay wltness, 8 537, p. 640 

Affiictions prior to accident, compensability, 8 171 
Aggravating consequences of injury, 8 173 
Ailment, basis, § 13, p. 62 

Appearance, consideration at hearing to modify 
award, 8 865 

Arising out of employment, 8 212 
Breakdown, heat contributing to, 8 187, p. 645 
Ghange, modidcation of award, 8 649, p. 963 
Character of injury, § 158 
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Physical conditionr—Contlnued 
CJold, ezposure to, § 188 
Collapse, accident, inferences, § 171 
Damages, § 154, p. 528 
Degree of disability, § 296, p. 1037 
Derangement, personal injury, § 165 
Emotional disturbances, § 201 
Employee, 

Exertion, S 182 

Longsboremen and harbor workers, § 182, 
p. 616 

Pindings, finality, § 637, n. 25 
Partial disability, § 302, p. 1079 
Exertion, § 182, p. 615 
Harm or damage, § 13 

Impairment of earning capacity, § 295, p. 1028 
Infection, § 168, p. 552 
Injury, § 158 
Latent, § 172 

Medical testimony, § 555(5), p. 672 
Nature of injury, § 158 
Proximate cause, § 170, p. 590 
Strain or overexertion, § 174 
Traumatic dlsease, § 164 
Weakness, hernia, 8186 

Widow, now trial, Juror’s aflSdavits, § 781, p. 1344, 
n, 10 

Physical examinations. Medical examinations, gen- 
erally, ante 

Physical impact, excitement and shock, 8 201 
Physical impairment. Previous physical impairment, 
generally, post 

Physical labor, total incapacity, § 200, p. 1061, n. 67 
Physical loss, schedule injuries, indomnity, § 306, 

p. 1106 

Physical operation, exclusivencss of reinedy, negU- 
gence, § 918, p. 370 

Physically impaired or handicapped persons, 

Appcals, woighlng evidence, 8 710 
Disfigurement, amount of award, 8 290, p. 976 
Earning capacity, 8 205, p. 1027 
Employee, partial rejection of act, 8 125, p. 434, 
n. 5 

Employment on basis of ablc bodied person, § 298, 
n. 1051 

Encouraging empl<»yment of, 8 208, p. 1040 
Excuse for delay in filing claim, weight and suffl- 
cieney of evidence, § 577, p. 820 
Expert testimony, 8 555(5), p. 673 
Bxtent of dlsttl)llity, weiglit and sufliclency of 
evidence, 8 570, p. 800, u. 50 
Flndings, 

Speclal fund, 8 620, p, 008 
Statutory re<!uirements, 8 631, p, 027 
Sumdcncy, § 631, p. 010, n. 05 
Indcmnlty, 8 296. p. 1035 
Notice, 8 440, p. 328, n. 24 

Prior injury affeeting llability of special fund, 
8 «17, p. 150 

Questions of law and fact, 8 613 
Pact, actiona, § 763(9), p. 1220 
Relief from, 8 5» P* 45 
I^hysiclans and surgeons, 8 85, n, 56 
Actions, 88 278,281; § 284, p. 058 

Pees, employment contract, 8 270, p. 945 
Statute of limitations» 8 280, p. 047 


Physidans and surgeons—Continued 

Affidavits, subjective symptoms as basis, 8 860, 
p. 269, n. 96 

Aggravation of injury, mistake, § 207 
Appeal and revlew, 

Cause of disability, 8 763(9), p. 1243 
Pees, 8 287, p. 966, n. 36 
Objections for flrst time, § 700 
Appointment, 

Harmless error, claimant*s examlnation, § 759, 
p. 1153 

Medical examlnation, proceeding to modify or 
review award, 8 852, p. 199, n. 18 
Review, application, 8 768, p. 1280 
Attomey’s fees, award of, § 288 
Boards or commissions, power to regulate, 8 384, 
p. 148 

Oertificate included with application to modify 
award, 8 859, p. 254 

Ghange, rules of boards or commissions, § 385, 
p. 152 

Oharges, etc., § 275, p. 935 
Claimants, 

Accidents, relating facts to, § 655(2) 

Coercion against, weight and sufflciency of 
evidence, 8 578, p. 827 
Claims, jurisdiction, 8 279 
Contracts, waiver of statutory provisions, § 266 
Damages recovered from, deductions from com- 
pensation, § 330, p. 1192, n. 53 
Depositions, 8 580 
Diagnosis, ante 

Disability compensation, departure from state, 
8 296, p. 1041 
Employee, 

Seeking own medical treatment, 8 319, p. 1145 
Selection, notice, 8 282, pp. 953, 955 
Status, § 106 
Employers, 

Chargeable with knowledge of, § 451, p. 338 
Failing to provide, § 206 
Hiring, § 266, p. 915, n. 14 
Liabilities, informing employee of rights, 
8 918, p. 364 

Examinations. Medical examinations, generally, 
ante 

False aiiswer to, misconduct of employee, 8 258, 
p. 899 

Fees and commissions, ante 
Fraud, delay in filing claim, weight and suffiden- 
cy of evidence, 8 577, p. 823, n. 70 
Hearixigs in other cities, availability of witnesses, 
8 584 

Impairment of earning capacity, opinions, { 295, 

p. 1028 

Injury, subjective symptoms, § 158 
Malpractice, generally, ante 
Medical advice, generally, ante 
Medical and hospital Services, 8 269, p. 919 
Medical and hospital treatment, necessity, etc., 
8 267 

Medical boards, generally, ante . 

Medical examinations, generally, ante 
Medical experts, admissibility of evidence^ 8 537, 
pp. 547-562 

Medical testimony, generally, ante 
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Physldans and snrgeons—Oontlnued 

Misconduct, constltutlonallty of statutes, § 19, 
p. 79 

Negllgence, § 207 

Aggravation of injury, actions, § 918, p. 370 
Weight and sufflciency of evldence, § 558 
Notices, § 447 

Gompany doctor of tiearing on modification 
of award, § 863 

Employer chargeable wlth knowledge of, 
§ 451. p. 338 
Injury, § 447 

Weight and sufficiency of evidence, § 676, 
p. 813 

Nursing Services, wife furnishing, § 268 
Fayment, third-person tort-feasoi'S, admissibility 
of evidence, § 1029 

Permission from commission, selectlon by em- 
ployee, § 273, p. 933 

Preexisting diseases, positive statements. § 555 
(17). p. 726 
Kefereea, § 625 
Keporta, 

Admissibility, § 537, pp. 537-562; § 907, p. 332 
Review of agreement or settlement, § 907, 
p. 332 

Hight to object on appeal, § 910, p. 344 
Unswom, § 537, pp. 554r-657 
Attached to application to modlfy award, 
§ 859, p. 254 
Award based on, § 582 

Conslderation without opportnnity for cross- 
examinatlon and rebuttal, § 865 
Evidence, § 555(5), p. 681 
Findings, sufficiency, § 632, n. 2 
Harmless error, ftling, § 769, p. 1153 
Inadequate examination, § 547(10), p. 614, 
n. 70 

Inconslstent statements, proof, § 555(5), p. 676 
Medical examination of employee, § 484, 
p. 423 

Medical expenses, appeals, § 287, p. 968, n. 51 
Productlon of testimony, rebuttal, § 591 
Beading to jury, § 774, p, 1305 
Hecord on appeal, | 743, n. 46 
Review, 

Award, § 859, p. 251 
Objections for first time, § 700 
Sufficiency, 

Oontradicted, § 860, p. 263, n. 63 
Hearing In proceeding to reopen findings, 
§ 860, p. 263, n. 59 

Pleading to authorize review of award, 
§ 859. p. 251 
Treatment, § 282, p. 955 
Selection of, S 273, pp, 929-934 
Services, 

Award, § 285, p. 963 

Wage deductions for, employee teat, § 104 
Sm, etc., § 274 

Spedal Ucenslng, medical Services, § 269, p. 922 
Specialists, 

Expert qnalification, review of agreement or 
settlement, § 907, p. 331, n. 2 
' Weiig^t of testimony, § 907, p. 332, n. 13 
Statute of limitatlons, claim for Services, § 280, 
p- 947^ 


Physldans and snrgeons—CJontlnued 
Surgery, generally, post 

Testimony. Medical testimony, generally, ante 
Third party beneflciary, contract, § 277, p. 941, 
n. 91 

Physiotherapists* Services, employer’s llabillty, § 275, 
p. 937, n. 55 
Planos, 

Manufacture, § 36, p. 212 

Movlng, mllk business officer, course of employ- 
ment, § 217, p. 719, n. 96 

Picnics, 

Gausal connectlon, weight and sufficiency of evi¬ 
dence, § 558, p. 746, n. 34 
Employer sponsoring, § 221, p. 740 
Pictures, 

Motion pictures, generally, ante 
X-ray pictures, admissibility in evidence, § 537, 
pp. 561, 562 

Piecemeal trial, rehearing, § 661, p. 1004 
Piece work, 

Gomputation of compensation, wage basis, § 292, 
p. 981 

Employer-employee relatlon, tests, § 64, p. 277 
Independent contractor test, § 101, p. 346 
Payment for Services, Independent contractor Serv¬ 
ice, § 101, p. 344 
Piece workers, 

Average weekly wages, computation, § 293, p. 992 
Gasual employees, § 69, p. 290 
Plers. Wharves and docks, generally, post 
Pile drivlng, jetty construction, § 36, p. 213 
Pllots. Airplane pilots, generally, ante 
Pipe fitters, 

(3ommerce on navigable waters, vessel in dry dock, 
§ 26, p. 172, n. 32 

Employee status, evidence, § 550, p. 639, n. 31 
Place, 

Blood vessel rupture, § 184, p. 621 
Exertion, § 182, p. 610 
Hearing, § 584 

Hemorrhage, evidence, § 555(12), p. 713, n. 23 
Hernia, accident, § 185, p. 629 
Independent contractor, control, § 92, p. 328 
Traumatic disease, § 163 
Place of accident, 

Course of employment, § 214, p. 707 
Occupational disease, § 169, p. 564 
Review by court, § 763(9), p. 1227 
Place of business. Premises of employer, generally, 
post 

Place of contract, public policy, § 22, p. 148, n. 96 
Place of contract of employment. Gontracts, ante 
Place of employment Premises of employer, general¬ 
ly, post 

Place of examination, clalmant, § 484, p. 420 
Place of injury, § 156 

Arising out of employment, § 209, p. 689 
Business of employer, § 231, p. 793 
Gausal connectlon, weight and sufficiency of evi¬ 
dence, J 556, p. 746 
Course of employment, § 208, p. 677 
Evidence, § 555(6) 

Findings, notice, § 631, p. 929 
Golng to and from work, employer^s premises, 
§ 234, p. 824 

Governlng law, f 22, p. 144 
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Place of injury—CJontinned 
Infection, § 168, p. 553 
Internal injuries, § 183, p. 617 
Joint adventurers, $ 51 
Outside jurisdiction, § 25, p. 167 
Public policy, § 22, p. 148, n. 96 
Plain language, liberal construction of statutes, § 20, 
p. 123 

Plain meaning of words, arising out of employment, 
§ 209, p. 679 

Plan in operation of business, regularity of employ- 
ment, number of employees, § 45 
Plan of Work, employer-employee relation, tests, § 64, 
p. 279 

Planing machines, bigb school manual training room, 
safety regulations, § 34 

Planing mill, operation of, nigbt watchman, § 36, 

p. 218 

Planing top of door, building superintendent, classifi- 
cation, § 36, p. 206 

Plans and specidcations, owner’s improvement con- 
tracts, liability, § 108, p. 377 
Piant workers, 

Going to and f rom mcals, § 240, p. 857 
Going to Work, § 234, p. 823, n. 80 
Premises of employer, § 231, p. 707 
Planting crop, excmptions, § 33, p. 106 
Plants and factories, 

Plants and factories, 

See, also, 

Shops, generally, post 
Workshops, generally, post 
Aetion against third person, liability dependent 
on place of injury, § 986 
Annual earnings, computation, $ 293, p. 997 
Ooverage, { 28, p. 182 
Defined, §5 30,36, p, 209 ; 5 231, p. 791 
Bmploy^s election to come under act, posting 
notioe, § 123, p. 431 
Hazardous employment, S 36, p, 200 
Manual labor, § 28, p. 183, n, 20 
Mlsconduct of employer, { 332, p. 1198 
Printing plants, generally, post 
Shutdown, wage (K)mputation, occupatlonal dis- 
ease, $ 204, p. 1017, n. 90 

Sidewalk in front of, employer*s premises, § 234, 
p. 826, n. 2 
Flasterers, 

Contractors. private Insurance, employee, cover- 
age,§372, p. 06, n. 65 
Elevator shaft, fall, S 36, p. 210 
Employee status, § 106 

Evidenoe, § 550, p. 639, n. 31 
Ealsominer fllling small hole with plaster, § 30, 
p. 213 

Platform, misconduct of employer, safety orders, S 333, 
p. 1202, n. 63 

Ptea In abatement Abatement and revival, generally, 
ante 

Pteadings. 

^erally, SS 48&-580 
Aetions, S 950 

Against employer for damagee, estoppel, 8 401, 
p. 192 

Answer, eta, 8 350 
Award, 8 p. 174 


neadings—Ck>ntinu6d 
AcUons—OcHittnued, 

Wrongful death of employee, 8 976 
Bules applicable, 8 976 

Adjustment or terznination of compensation, 
8 869, pp. 261-256 

Admissibility of evidence under, 8 506 
AUegations, proof, necessity, 8 607 
Bequisites, 8 489, pp. 430-433 
Amendment, §§ 496, iK)3, 952 

Board permitting, § 790, p. 39 
Conform pleading to proof, 8 505 
Proceeding to modify award, § 859, p. 253 
Seaman, § 788, p. 26 

Tbird-person tort-feasors, statute of limita- 
tions, § 1014, p. 552 
Trial de novo, 8 767, p. 1269 
Amount of payments received, defenses, 8 768, 
p. 1284 

Appeal and review, 8 737 

Agreement or settlement, § 906 
Scope of review, 8 910, p. 344 
Amending award, 8 784 
Burden of proof, § 768, p. 1283 
Considering question for first time, 8 397 
limitatiODS, § 726 

Making more definite and certatu, § 708 
Scope of review, 

Amendment, § 751, p. 1130 
Mistakes, § 753, p. 1134 
Applicability of act, §§ 490, 947 
Applications, generally, ante 
Assignment of errors, § 747, p. 1116 
Award, § 285, p. 961 

Oonformity, 8 648, pp. 958-961 
Character of injury, § 494 
Compromise and settlement, action to set aside, 
§ 412, p. 230 

Confession and avoidance, 8 600 
Oonformity of pleading and proof, § 505 
Constitutionality of statutes, § 19, pp. 80, 85 
Construction, § 488 

Construction of statutes for employees and de- 
pendents, § 20, p. IIC, n. 48 
Contracts, ante 
Date of injury, 8 493 
Declaration, etc., 8 049 
Defenses, 8 949 

Aetions for premium due Insurance fund, 
§ 363 

Findings, § 627, p. 897 
Setting aside award, venue, 8 767, p. 1272 
Special defenses, § 500 
Waivcr, 8 767, p. 1277 
Demurrer, generally, ante 
Disclosure of right to bring proceedings, neces¬ 
sity, 8 491 

Dismissal of appeal, § 749, p. 1123 
Bxception, effect, § 497 
FUlng of daim, 3 492 
Findings, 

Conformity, 8 779, p. 1332 
Construction, 8 779, p. 1334 
Form, § 630, p. 910 
Formal pleading unnecessary, 8 488 
Funeral expenses, admissions, 8 P- 961 
General issue by employer, 8 954 
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Pleadlngs—Ocmtinned 

Hanmess error, defects, $ 759, p. 1153 
Hearing, S581 
Impleader, generally, ante 
Importance, | 504 
Informal pleadings, § 488 

Injnrious practlces by employee, setting aslde 
award, § 767, p. 1272 
Instructions to jnry, issues, § 961 
Insurance, exlstence of, § 575, p. 810 
Interest, prayer for, § 847, p. 180, n. 47 
Interlineatlons, welgbt and sufficiency of evi- 
dence, § 577, p. 817, n. 44 
Issues, generally, ante 
Joinder of causes, § 495 
Judgment, limiting, § 780, p. 1339 
Jurisdiction, filing daim, § 679 
language, § 488 

Liberal construction favoring claimant, § 488 
Idmitatlons, necessity, § 500 
Limltatlons on time for application to adjust or 
terminate compensation, waiver by failure 
to plead, § 856, p. 239 

limitations on time to review agreement or set- 
tlement, § 904, p. 323 

lioss of consortium, action against employer, 
S 980 

Lump sum payments, ante 

Making more definite and certaln, review, preser- 
vation of questions, § 708 
Matters wbicb must be pleaded, § 500 
Matters wbicb must be proved, 8 507 
Medical and bospital expenses, 

Proceedings, 8 283 
Trial de novo, 8 287, p. 970 
Medical and bospital treatment, reservation of 
award, 8 285, p. 965 

Merits, waiver of objectlons to jurisdiction by, 
8 426, p. 285 
Motions, generally, ante 
Necessity, 8 488 

Notice or knowledge of accident or injury by em¬ 
ployer, 8 492 

Objection, failure to file compensation daim in 
time, raising by, 8 500 

Order of procedure, discretion of court, 8 359 
Petitions, generally, ante 

Pbysidans, knowledge of injuries, 8 282, p. 953, 
n. 4 

Pbysician’s negligence, 8 207, m 24 
Place of injury, § 493 
Prematurity, S 498, 499 
Trial, 8 681 

Prescriptions, necessity, 8 500 
Presumptions on review, 

Amendments, 8 '^^7, p. 1144, n. 96 
Truth, 8 757, p. 1149 

Proceeding for recovery of penalty, 8 848, p. 184 

Proceedings for furtber review, post 

Reading to jury, § 774, p. 1304 

Record on app^ objectlons, 8 743 

Beply, 8 951 

Beversible error, taking to jury room, 8 759, 
p. 1158, n. 13 

Setting aside award, injunctions, 8 954» p. 982 
Spedal defenses, 8 500 
Reqpisites, 8 499 


Pleadings—CJontinued 

Submission of issues to jury, confoimity, 8 777, 
p. 1321 

Suffidency, 88 489-494 
Answer, 8 498 

Application, 8 489, pp. 430-433 
Petition, 8 489, pp. 430-433 
Trial de novo, 8 767, p. 1268, n. 74 
Supplemental, 8 496 

Surgical operations, insurer, 8 319, p. 1149 
Tecbnical rules unnecessary, 8 488 
Third persons action against employer, post 
Third person tort-feasors, post 
Timely filing of daim, 8 492 
Time of injury, 8 493 
Transcript on appeal, 8 741, p. 1109 
Trial by court, findings, etc., 8 962 
Trial de novo, post 
Variance, generally, post 
Waiver, defense not pleaded, 8 500 
Pleasure jaunt by employee, employer paying for, 
8 222, p. 743 

Pledge, securities, self-insurer, 8 355 
Pledge of employment, minor*s employment, double 
compensation, 8 334, p. 1211 
Plenary power of legislature, constitutional amend¬ 
ments, § 17, p. 68 
Pleurisy, § 168, p. 557 

Burden of proof, 8 521, p. 500 
Plumbers, 

Employee status, § 106 

Bvidence, § 550, p. 639, n. 31 
Heat exposure, § 255, n. 20 
Ltfting radiator, § 36, p. 213 
Total disabiUty, 8 299, p. 1065, n. 76 
Windmill head installation, § 33, p. 196 
Pneumoconiosis, § 168, pp. 555, 557, 558 
Occupational disease, 8 109, p. 672 
Total disability, amount of compensation, 8 301, 
p. 1074, n. 30 

Pneumonia, § 168, pp. 555, 558 
Aggravation, 8 176 
Evidence, § 665(11), p. 704 

Exposure and exhaustion causing, § 167, p. 549, 
n. 25 

Findings, sufficiency, § 631, p. 924, n. 38 
Occupational disease, § 169, p. 574 
Bvidence, § 555(18), p. 737 
Question of fact, proximate cause, 8 010, p. 868, 
n. 84 

Pneumothorax, acddental injury, § 168, p. 558, n. 50 
Point of amputation, loss of use of leg, 8 314, p. 1127, 
n. 55 

Poison ivy, counties, eradication, 8 90, p. 315, n. 45 
Poisons, §1 196, 256 

Benzol poisoning, generally, ante 
Blood poisoning, generally, ante 
Oausal connection, weight and sufficiency of evi¬ 
dence, 8 556, p. 762 
Oonsuming, mistake, 8 206, n. 98 
Contact witb, disease, § 167, p. 549 
Bvidence» 8 655(10), p. 699 
Findings, sufficiency, 8 031, p. 924, n. 35 
Gangrene, generally, ante 
JoMng, 8 225, p. 765, n. 90 
Lead poisoning, ante 
Mercury poisoning, generally, ante 
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Poisons—Continued 

Occupatlonal disease, evidence, § 655(18), p. 737 
Suiclde, weight and sufficiency of evidence, § 564, 
n. 15 

Pole eutters, independent contractore, § 106, p. 361 
Poles and wires, Street and highway accidents, § 248, 
pp. 875, 877 
Police, 

Accidental shooting by another pollceman, § 228, 
p. 773 

City, employer, § 56,. p. 260 
Coverage, § 117, p. 413 
Death benefits, § 231, p. 806, n. 91 
Exclusion of, constitutionality of statutes, .§ 19, 
p. 74, n. 18 

Ooing to and from work, § 233, n. 59 
Motorcycle use, consent, § 257(3), p. 894, n. 74 
Municipal charter benefits, § 918, p. 369 
Pensions, deductione, § 330, p. 1189, n. 33 
Place of employment, § 215 
Private Insurance coverage, § 372, p. 93, n. 39 
Reports, hearsay evidence, § 547(11), n. 12 
Share in recovery from third-party tort-feasor, 
§ 1040, p. 609, n. 33 

Shooting by fellow policeman, § 226, p. 760, n. 34 
Third-party tort-feasor’s liability to municipali- 
ty, efiPect of pension payment, § 1041, p. 617 
Police power, 

Employers’ benefit, § 19, p. 73 
Foundation on, constitutionality, § 19, p. 71 
Interstate and foreign commerce, state laws, § 26, 
p. 170 

Policy of statutes, constitutionality, 8 19, p. 70 
Poliomyelitis, 

Evidence, 8 555(11), p. 705 
Nurses, § 167, p. 550, n. 39 

Political disagreement, co-employees assaults, § 226, 
p. 761, n. 38 

Political influence, employment obtainod by, decrease 
or termination of compensation, § 854, p. 224, 
n. 16 

Political subdivisione, 

Gities, generally, ante 

Contract claims against employee, set oif, 8 330, 
p. 1189 

Counties, generally, ante 
BmployecMs of, 8 116, p. 400 

Death benefits, pension deductions, 8 331, 
p. 1197 

Employers, 8 56, p. 258 

Municipal corporatlons, generally, ante 

Officials, § 115 

Relief, perfonning work in return for, § 117, 
p. 420 

Repair of roads, eta, haaardous employment, 
8 117, p. 410 

Schools and school districte, generally, post 
Towns, generally, post 
Townahips, generally, post 
Villages, generally, post 
Polluted water, 

Accidental injury, 8 167, p. 551, n. 56 
Evidence, 8 555(10), p. 69*5 
Poor employee, acts for benefit of, § 223 
Poor judgment of employee, right of recovery, 8 11 
Poor persons, obligation to support, parenfs death 
benefits, 8 142, p. 502, n. 09 


Porcelain or pottery, manufactore, § 36, p. 211 
Portable motors, safety devices, misconduct of em¬ 
ployer, 8 333, p. 1201, n. 44 
Porters, 

Bus garage, workshop, 8 36, p. 219 
Coverage, 8 36, p. 218 

Lumber company office building, 8 28, p. 180, 
n. 90 

Question of fact, robbers, 8 611, p. 874, n. 50 
Position, annual average eamings, § 67 
Positional risk doctrine, employee*s presence, § 209, 
p. 690 

Positive evidence, 8 647(1), p. 583 ; 8 547(5), p. 696 
Causal connection, § 556, p. 742 
Barning capacity, 8 568, p. 776 
Positive findings, 8 631, p. 919 
Positive proof, § 647(1), p. 682 
Accident, 8 555(1), p. 667 

Posse comitatus, sheriff summoning, coverage, 8 117, 
p. 412 

Possession of liquor by employee, § 263 
Possibility, 

Aggrravation of disease, ete, evidence, 8 555(17), 
p. 725 

CJonnection of accident with employment, 8 556, 
p. 739, n. 98 

Disability compensation, weight and sufficiency 
of evidence, § 569 
Evidence, 8 547(3), p. 587 

Expert testimony, causation, § 555(5), p. 683 
Guess or conjecture, submission of issues to jury, 

§ 777, p. 1320, n. 3 

Increase of wages, weight and sufficiency of evi¬ 
dence, 8 668, p. 775 

Loss of use of member, weight and sufficiency of 
evidence, § 571, p. 801 
Medical opinion, 8 547(10), p. 613 
Wage increases, wage computatlon, minors, etc., 

§ 294, p. 1024 
Post exchanges, 

Applicabillty of statutes, 8 56, p. 259 
Employees, state laws, 8 26, p. 170, n. 7 
Post-injury eamings, impalrment of eaming capacity, 

8 205, p. 1030 

Post-mortem award, estate of employee, retroactive 
operation of statutes, 8 21, p. 138, n. 35 
Post-mortem examinations, evidence, admissibility, 

§ 537, pp. 557, 558 

Post of duty, deceased found dead at, prima facie 
case, 8 55^6) 

Posthumous award, loss of limb, 8 341 
Posthumous children, 

Death benefits, 8 141(2), p. 488 ; 8 326 
Dependency, evidence, admissibility, 8 546, p. 576 
Widow^s adoption, 8 148 

Posthumons iUegitimate grandchild, death benefits, 

§ 144 
Posting, 

Electlon to come under act, withdrawal notice, 
§ 129 

Employer’s election to come under act, notice, 
8 123, p. 431 
Postponement, 

Closing proceeding, new evidence, 8 774, p. 1306 
Determination in proceeding to modify award, 
88 869-874, pp. 283-290 
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Postponement-MI^ontintied 

Finality of decision, proceedings for further re- 
view, 8 795, p. 60 

Hearing on modificatiLon of award, § 862, p. 275 
Proceedings for further review, discretion of low- 
er court, § 806 

Review of agreement or settlement, appealable 
orders, § 910, p. 341, n. 42 

Posture, 

Disease resulting from, § 165 
Employee, performance of duties, § 197 
Pott’s disease, evidence, § 555(11), p. 705 
Poulfxy, 

Bu;^iig and shipping, coverage, § 35 
Raising, ezemptlons, § 33, p. 199 
Poverty, 

Glaimants, bili of exceptions, § 737 
Dependency test, § 134, p. 455 
Powder works, elevatore, § 36, p. 210 
Power companies. Electrio light and power compa- 
nies, generally, ante 
Power-driven maehinery, 

Department store, safety regulations, f 34 
Farm labor, exemption, § 33, p. 190 
Hazardons employment, § 27, p. 177; § 28, p. 182 
Mercantile establishment, § 36, p. 214 
Workshops, § 36, p. 219 

Power mower, blood vessel rupture, § 257(3), p. 891, 
n. 69 

Power of attomey, 

Filing clalm, weight and suflOiciency of evidence, 
§ 677, p. 824, n. 73 

Partnership, general manager’s appointment, § 50 
Payment of compeasation award to otber person, 
eflfect, § 387 

Practical application of acts, § 20, p. 92 
Practical joking, § 225, pp. 753-757 
Admissibllil 7 of evidence, § 539 
Oausal connection, weight and sufiOiciency of evi- 
dence, § 566, p. 751 
Self-infllcted injury, § 264 
Practice and procedure, §§ 947-963, pp. 417-434 
Actions against employer for death of employee, 
§S 975-978 

Appeal and review, § 669, p. 1019 
Dismissal, § 721 

Intermediate courts, § 684, p. 1038 
Boards or commissions, rules, powers, § 385, 
p. 149 

Certiorari, applicability of code, § 672 
Dedaration, etc., § 949 

Bmployer and employee, admissibility in evidence, 
§ 539 

Exdusiveness, § 6, p. 52 
Federal courts, § 26, n. 169 
Foreign law, enforoement, § 22, p. 150 
liberal constructlon of provisions, § 20, p. 119 
Proceedings for further review, post 
Betroactive operation of statuti § 21, p. 140 
State laws, federal courts, § 26, p. 170 
Practice of medicine, chiropractic manipulation, § 269, 
, ,p. 921, XL 72 
Praecipe, 

Certiorari, Service, § 729, p. 1091 
. ; Tira^iseript on appeal, § 741, p. 1109 
PrapWa., Joking, generally, ante 

Prec^ehce, aj^als, | 771 


Precwafflfc, 

A.1)seEice, § 6, p. 50, n. 42 
Ind^pendent contractore, § 91, p. 317 
Preclact constable, course of employment, § 117, 
D. 412 

Predpitating causes, 

BzxerCjon, § 182 

HTearg; attack, exertion, § 184, p. 626 
81eq>,§203, p. 662, n. 66 

Predlspos ing causes, arising out of employment, § 212 
Predlspos ing physical condition, effect of, § 173 
PredispoB-ition, 

Ijppoxtionment among concurring causes, § 208, 
p.1052, n. 91 

Oorornary occlusion, aggravation, § 177 
Slemda, § 186 

Syidence, § 555(13), p. 715 
lajir j, 

Akccident, § 173 

r rtervertebral disc, rupture of, § 183, p. 619 
Strain and overexertion, § 174 
0 CGiiE)&tional diseases, § 169, p. 576 
PsaraLysis, permanent total disability, § 300 
Predoanitt;auit motive, employee’s benefit, § 222, p. 745 
Predo*niiL4ting nature of employee’s duties, coverage 
tfest,§28, p. 182 

Pre-ccistLmg impairment, special fund for payment of 
comp^nsation, § 837, p. 149 
Pre-enistlnig inflrmities and diseases, §§ 104, 173 
A^iod^ation, death, § 204, p. 665, n. 74 
A.-<cel eation by injury, § 298, p. 1049 
1 ggrfi^ation, § 170, p. 689; § 175 
Death benefits, § 327 
BMdence, § 555(17), p. 725 
Mixed question of law and fact, § 866 
Permanent total disability, § 300 
V^eight and suflBciency of evidence, § 569 
0:aneer, findings of fact, § 628 
0:£ii]8£il connection, § 172 

O^me of incapacity, jiidgment, error, § 780, 
pi. 1340, n. 87 

O^ontxrlbuting causes, injury, § 181 
I^eatli benefits, § 321, p. 1159 
I>€fecte, § 173 
B vidence, § 555(9), p. 693 
B xerfion, §§ 174, 182 

Bopext testimony, causal connection, § 555(5), 
p.675 
B yesl^t, 

Empalrment, § 178 
Hass of eye, § 316, p. 1140 
P ali <aused by, § 257(1) 

Pindings, § 627, p. 896, n. 49; § 620, p. 906 
Qonclusiveness, § 637, n. 31 
Constructlon, § 636, p. 937, n. 86 
a:eat, § 187, p. 645 
aCenx ia, § 186 

Bl7idence, 5 566(13), p. 715 
BCo^ital and medical expenses, apportionment, 
S: 277, p. 942 

Iviteriial injuries, § 183, p. 618 
Uoss of eye, § 316, p. 1140 

fiffailiestation, successive insurers, liability, § 373, 
p. 99, n, 67 

Occajiational disease, § 169, p. 574 
P^lijsdcal condition, disease brought on by, S 169, 
p 676 
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Pre-existing infirmities and diseases—Continned 

Presuinptions, proceeding to modify award, | 860, 
p. 259 

Review by court, § 763(9), p. 1240 
Special fund’s liability, aggravatlon or accelera- 
tion of prior condition, § 837, p. 155 
Waiver of rlght to review for increased incapac- 
ity, § S55, p. 233, n. 4 
Wcakeiicd condition. 

Permanent partial disability, § 303, p. 1090 
Proximate cause, § 170, p. 500 
Weight and sufficiency of evidence, § 76S, p. 1205 
Prcferonces and priorities, 

Apportionment of compensation, descent and dis- 
tribution, § 324, p. 1171 

Assets of employer, retroactivc operation of stat- 
ntes, § 21, p. 140, n. 40 
Olaims, § 840 

Against amount recovered from third party, 

§ 1042 

Bankruptcy proceedings, § 839 
Insolvency, compensation claim, § 839 
Recelvorship proceedings, § 839 
Deatli boneftts, 

Apportionment betvveen dependcnts, § 324, 
p. 1170 

Bencficiaries, § 324, p. 1171 
Dependency, priority of, § 135 
Putative wifo, § 140(2), p. 407 
Liens, constitntionality of statutcs, § 10, p. 84 
Proceeding for further review, pi-efcitincc on 
(locket, § 793 
Review, § 750 

Trial, third-person tort-feasors, § 1031 
Wages, compensation claim, § 840 
Prejudice, 

Aineiidment of plcadings, rcfusal, § 952 
Boards or commissions, review by courts, § 383, 
p. 142 

Delay In filing claim, wcigUt and sufficiency of 
evidence, § 577, p, 823 

Employer, prejudice to, review by court, long- 
shoremon’R and harbor workcrs* corapensa- 
tion act, 8 7a3{10), p, 1251 
Filing claim, weight and sufficiency of evidence, 
§ 677, p. 820, n. 57 
Flndings, 

Modlficatlon, § 035 

Notice of injury, § 029, p, 910; S 031, p. 928 
Ilearing, i 581, n. 43 
Taimp Rum payments, review, § 352 
Maritime employces, state laws, § 20, p. 172 
Mcdical tostimony, § 647(10), p. 010, n. ; § 508, 
p. 847 

Medlcal and hospital troatment, noticc, § 282, 
p. 953 

Mcdical testimony. § 508, p. 847 
Medical witnesses, § 547(10), p. CIO, n, 83 
Notice of injury, weight and sufficiency of evi¬ 
dence, § 576, p, 815 

Opening award, newly discoverecl evidence, § 661, 
p. 1004 

Question of fact, 

Delay in filing claim, § 620, p. 884 
Notice of injury, § 620, p. 882 
Referee, f 626, n. 71 
Rchearing, { 626 


Prejudice—CJontinued 

Review by court, notice of injury, § 763(9), p. 1246 
Trial de novo, argument, § 775, p. 1310 
i tness 

Admissibllity of evidence showing, § 525, 
P* 512 

Medical testimony, expert, | 547(10), p. 616, 
n. 83; § 508, p. 847 

Trial judge’s eonduct, etc., jury trial, § 7<0, 
p. 1301 

Prejudicial error, § 759, pp. 1152, 1158 
Afflrmance, § 783 

Defect in petition for modification of award, 

§ 859, p. 253 

Proceedings for further review, § 808, pp. 98-103 
Review by court, reversal of award, § 785 
Third-person tort-feasors, § 1036 
Preliminary agreement, furnishing employee work at 
former wages, § 320 
Premature awards, § 645 

Premature complaint, dismissal of, constltutionality 
of statutes, § 19, p. SO, n. 84 
Prematurity, 

Payment of compensation, § 820, n. 37 
Plea of, trial, § 5S1 
Pleading, §§ 498, 499 
Review, § 723 
Premeditation, 

Employee*s intent to injure another, § 265 
Safety devices, failure to use, § 262 
Premises. 

Control of premises, generally, ante 
Course of biisiness, § 70, p. 294 
Deflned, § 231, p. 790; § 234, p. 825 
Employer, premises of, §§ 37, 215 

Accidental shooting, § 228, p. 773 
Appeals, jurisdiction, § 677, p. 1028 
Arising out of employment, 

Bmployee's negligence, § 213 
Risk, § 210, p. 695 
Athletic contests, § 221, p. 738 
Casual employment, § 69, p. 290 
Causal connection, weight and sufficiency of 
evidence, § 556, p. 747 
Oondlusions, sufficiency, § 631, p. 026 
Contract and injury outside state, foreign 
corporatlons, § 25 

Course of employment, § 214, p, 705; § 210, 
p. 715 

Employer^s instructions, § 217, p. 718, 
n. 89 

Employoe’s intent to injure another, § 265 
Employee’s pcrsonal actlvities, § 222, p. 743 
Employoe’s property as place of duty, § 221, 
p. 735 

Extraterritorlal operation of statutes, § 22, 
pp. 145, 146 

Farm labor, exemptions, § 33, p. 192 
Findings, sufficiency, § 631, p. 923 
Going for pay, § 241 
Golng to and from meals, § 240, p. 854 
Going to and from work, § 234, pp. 810-834; 
§ 239 

Use of ways, § 238 

Governing law, § 22, p. 144; § 23, p. 157 
Independent contractors, § 90, p. 314; § 99 
Test, § 09 


101 92 
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Pr^olses—Continned 

Bmployer, premises of—Contiiiued 

Inltial employment, govemlng law, § 23, p. 158 
Injury, § 231, pp. 784-807 

Oourse of employment, | 208, p. 674, n. 29 
Insurance, weight and suflaciency of evidence, 
$ 675 

Keeping order on, assault, § 227, p. 766 
Mlsconduct of employees, disobedience of 
rules, § 336 

Mlsconduct of employer, safety devices, § 333, 
p. 1203 

Kature of employment, § 28, p. 182 
Nelgliborhood, liazard common to, § 210, p. 698 
Number of employees, | 43 
Occupational diseases, § 169, p. 570 
Ownership, § 231, p. 790 
Injury, § 231, p. 784 
Liability, § 918, p. 363; § 986, p. 469 
Place of employment, § 216 
Presence of employee on, § 209, p. 690, n. 20 
'Question of fact, time, § 611, p. 872 
Peports to, outside workers, 8 231, p. 798 
Rest periO(i § 243, p. 860 
Rigbt of control over employee, § 64, p. 273 
Risk, I 211 

fiatisfylng thirst, etc., § 220, p. 725 
Tbird persons’ assaults, | 227, p. 768 
Transportation by employer, § 235, pp. 837, 
843 

Transporting fellow employee, § 236 
Violation of rules, § 245, p. 868 
Worker without place of employment, inde- 
pendent contractor test, § 94, p. 335 
Working bours, Injury before, § 230, p. 780 
Working place, employee away from, § 244, 
n. 36 

Independent contractor, control, § 92, p. 329 
Joint supervision and control, action against tbird 
person, liability, § 986 

Owned and controlled by employer, liability, ac¬ 
tion against tbird person, § 985, p. 469 
Principal contractor, premises of, liability, § 107, 
p. 368 

Statutory employer*s liability, § 107, p. 365 
Premiums, 

Paliure of employer to pay, tbird person action 
for deatb against employer, effect, f 970 
Insurance and insurers, ante 
Liability for, governing law, | 23, p. 160, n. 6 
Priority of judgment for, as against mortgage, 
§ 840 

Private Insurance, post 
State or national funds, post 
Preparation for work, § 220, p. 724 
Injuries, § 232, p. 817 

Preparatory acts, questions of law and fact, § 611, 
p. 873 

Preponderance of evidence, § 647(2), p. 584 
Accident, § 655(1), p. 663 

Actlons for injuries, burden of proof, 8 956, p. 425 
Aggravation of disease, etc., § 555(176, p. 725 
Appeal, 8 763(4), p. 1197 

Denial of compensation, <§ 763(1), p. 1174 
Blood vessels, obstruction, etc., 8 555(12), p. 706 
Oausal ccmnection, § 556, p. 740 
Oonclusions of law, $ 628 


Preponderance of evidence—Continued 

Decision of board, condusiveness, § 763(3), p. 1191, 
n. 50 

Defined, § 547(2), p. 586, n. 74 
Bmployers witbin act, § 549, p. 625 
Expert evidence, 

Conflict, § 655(6), p. 677 
Disagreement, § 647(10), p. 616 
Bxtent of disability, § 570, p. 780 
Findings, 

CJondusiveness, 8 763(3), p. 1196, n. 61 
Setting aside, § 763(4), p. 1201 
Heart disease, § 556(12), p. 706 
Hernia, § 555(13), p. 714 

Jurisdictional questions, reviewing court, § 763 
(7), p. 1217, n. 65 
Liability of insurer, § 575 
Longshoremen*s and barbor workers’ compensa¬ 
tion act, condusiveness of findings, § 763(10), 
p. 1249 

Loss of use of member, § 571, p. 801 
Medical testimony, § 647(10), p. 615, n. 72 
Successive injuries, § 555(16) 

Suicide, § 564 

Trial de novo, § 768, p. 1292 
Wage basis, § 568, p. 771 
Preponderance of inferences, § 547(6), n. 55 
Preponderance of probabilities, § 547(3), p. 589 
Source of germ, § 656(9), p. 694 
Prerogative of commission, review by court, infer¬ 
ences, 8 763(5), p. 1203, n. 82 
Prescription, 

Oommencement of action or proceeding interrupt- 
ing, § 437, p. 307 
Pleading, necessity, § 500 

Prescriptions of pbysicians, employee ignoring, § 206, 
n. 2 

Presence of employee, 

Going to and from work, § 232, p. 812, n. 14 
Premises of employer, § 231, p. 7^ 

Transportation by employer, § 235, p. 843 
Presence of employer, independent contractor test, 8 99 
Presence of parties, bearing, § 587 
Presence of workmen, arislng out of employment, § 209, 
p. 689 

Presentation, 

Claims, boards or commissions, rules, 8 385, p. 149 
Oonstitutional questions, 8 19, p. 70 
Questions, review, 88 691-715, pp. 1050-1065 
Presentation and reservation of grounds. Appeal and 
review, ante 

President. Golleges and universities, ante 

Pressing own clotbes, tbumb injury, 8 220, p. 723, n. 33 

Presumptions, 

See, also, Inferences, generally, ante 
Generally, §§ 509-^515; § 547(1), p. 581; § 956, 
pp. 424-427 

Acceptance of act, 88 2, 519 

Actions, burden of proof, 8 956, p. 425 
Accidental injury, arising out and in course of 
employment, § 513, pp. 462-467 
Actions, § 956, pp. 424-427 
Damages, pleadings, 8 949 
Negligence of employer, 8 944, p. 413 
Wrongful deatb, 8 977 
Aliens, dependency, § 132 
Amount of compensation, 8 514 
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Presumptlons—CJontinued 
Appeal and review, 

Agreement or settlement, § 757, pp. 1143,1149; 
§ 907, pp. 329-331 

Correctness of decision, § 768, pp, 1282-1286 
Denial of compensation, § 763(1), p. 1174 
In absence of finding, accident, § 885 
Judgment on award, § 845, p. 177 
Modification of award, § 885 
Scope, § 757, pp. 1142-1149 
Appellate court, commission’s judgment, § 763(1), 
p. 1168, n. 72 

Applicability of act, negativing, actions for wrong- 
ful death, | 976 

Applicable to proceedings, § 500 
Apportionment of compensation, totally depend¬ 
ent persons, § 324, p. 1173 
Arising out of and in course of employment, § 513, 
pp. 462-467 

Assaults by co-employees or tbird persons, § 513, 
p. 467 

Balancing on awards, § 509 
Boards and commissions, ante 
Burden of proof, 

Correctness of board’s decision, § 768, p. 1292 
Shifting by presumptlons, § 516, p. 475, n. 19 
Causal connection, weight and sufficiency of evi- 
dence, § 556, p. 741 
Chlldren and minors, ante 
Claim within act, 

Kmploymont, effect, § 511 
Rolationship of employer and eniployeo, § 500 
Commoii law inarriage, favoring, § 512 
Compensability, favoring, § 509 
Compensation agreemouts, § 412, p. 233 

Bules governing, procedure to enforce, § 413, 
p. 241 

Compensation under the act, electlon, § 969 
Conclusive, 

Facts of dependcncy, § 520 
Notico by claimant of provision for compensa¬ 
tion insurance by employer, § 509 
Widow, dejKJiidoncy, l 512 
Concluslve orders, etc., of boards or commissions, 
just, reasonable and lawful, § 386 
Coufonnlty to prescribe procedures, § 515 
Constitutionallty of statutos, 8 19, p. 09 
Nt^gligence, § 19, p. 80 
St‘rvit‘e of procoss, 8 19, p. 78, n. 66 
Constructlon of statutcs for eraployoes and dc- 
pendents, 8 20, p. 118 

Continuance of employment relationship, § 511 
(;>ontract of employment, orul, j 511 
Contractors, § 90, p. 313 

CorrtKtneas of records, boards and commissions, 
1378 

Ooverago, 8 20, p. 118, n. 67 

Creation of employment relationship, § 511 

Death, 

Comi)ensable, § 513, pp. 460-469 
lujiiry causing, § 513, p. 460 
Death benefits, 

Comniou-law marriage, § 140(2), p. 467 
I)ei)endency, 8 327 
Dependents and dei)endency, ante 
Disabilities, injury causing, 8 513, p. 460 


Presumptlons—Continued 

Disability compensation, dependency, { 296, 
p. 1041, n. 14 

Disease, 8 513, pp- 467-469 

Constitutionallty of statutes, § 19, p. 80 
Dissolutlon of prior marriage, 8 612, p. 469, n. 91 
Election not to come under act, § 956, p. 427 
Life-time employment agreement, 8 122, p. 427, 
n. 27 

Blection to come under act, § 125, p. 435 ; 8 519 
Minors, § 126 
Notice, 8 127 

Notice to employee, 8 123, p. 429 
Employee’s rejection induced by coercion, § 125, 
p. 437 

Employer and employee within act, 8 511 
Employer’s, 

Election to come under act, § 121 
Negligence taking place of, § 944, p. 415 
Validity, § 122, p. 426 
Employment, | 511 
Employments included, § 27, p. 176 
Exclusiveness of remedy, election, § 918, p. 358 
Exlstence of jurisdictional facts, § 510 
Extraterrltorial operation of statutes, § 22, p. 144 
Facts and circumstances, generally, ante 
Favoring claimant in proceedings, § 609 
Findings, § 629, p. 900 

Dependency, 8 629, p. 908 
Review, § 737, p. 1145 
Total permanent disability, 8 636, p. 936 
Funeral expenses, opinion evidence, § 284, p. 958 
Harmless error, § 759, p. 1156 
Heart disease, § 513, p. 467 
Hernia, § 513, p. 469 
Husband and wife, 

Continuance of relationship on establishment, 

8 512 

Employment of household servant, § 51 
Injuries, compeusable, 8 513, pp. 460-469 
Injury as cause of disability or death, § 513, 
pp. 461, 462 

Injury outside state, legislative intent, § 23, p. 152 
lusuulty, permanent total disai)ility, § 514 
Instruetions to jury, § 778, p. 1325 
Intoxicatiou of employee, presumption against, 

8 513, pp. 469, 470 
Jurisdiction, § 510 

Industrial accidents, § 425, p. 269 
Longshoremcn^s compensation act, legislative in¬ 
tent, 8 20, p. 123, n. 25 

lioss of both cyes, total disability, § 316, p. 1133, 
n. 25 

Liimi) sum payments, 

Appcals, § 352 
Proctoedings, 8 348 

Maritime employecs, applicability of fedcral or- 
stato laws, 8 26, p. 173 

Marriage, validity or favoring, 88 512, 586 
Mastor and servant relationship, continuance, 

8 511 

Medical or surglcal expenses, notice, 8 282, p. 952 
Moretricious cohabitation, § 512, p. 459, n. 90 
Negligence of employer, actions, pleadings, 88 949, 
950 

Notice, sending by commission to employer, § 515- 
Oaths, regularity of proceedings, $ 598, p. 847 


1459 



WORKMEN’S COMPENSATION 


Presumptions—Oontinued 

Occupational disease, § 613, pp. 467-469 

Knowledge o£ einployer’s physiclan, § 615 
Opening award, etc., taking testimony, § 662, p. 974 
Oral employment contract, § 611 
Parents, dependency, § 512 
Parties to employment, § 611 
Partnerships, family relation, § 50 
Payments in excess of eamings, § 330, p. 1181 
Performance of duty, § 515, p. 472, n. 98 
Period of compensation, § 614 
Pleadings, Jurlsdictional conditions, § 767, p. 1278 
Prima facie, commission’s jurisdictlon, § 610 
Proceedings for further review, § 805 
Prosecutions for offenses, § 914 
Questions of law and fact, % 960 

Hazardous oceupation, § 607, p. 861 
Suicide, § 612, p. 875, n. 64 
Hebuttal, generally, post 
Regularity of proceedings, § 515 
Rehearing application, inadvertence, § 662, p. 1009 
Reliance on policy, private Insurance, § 376, p. 118, 
n.82 

Eeliance upon, authorization, § 609 
Report of accident, employer filing with commis- 
sion, § 516 

Retroactive operation of statutes, contracts of 
Service, § 21, p. 137 
Schedule injuries, § 306, p. 1107 

Longshoremen*s compensation act, § 306, 
p. 1106, n. 45 

Schedule losses, disability or loss of eaming ca- 
pacity, § 514 

Self-infilicted injuries or death, presumption 
against, § 513, pp. 469, 470 
Share of dependents, amount recovered from third 
persons, S 396, p. 176, n. 60 
State’s action to enforce award, § 843 
Status as an employee, § 511 
Statute violations, knowledge, § 260 
Submission of issues to jury, witness of board’s 
flndings, § 777, p. 1321 

Substantive law, employer’s negligence, presump¬ 
tions, § 944, p. 415 

Suicide, § 513, pp. 469, 470; § 521, p. 503; § 564, 
n. 15 

Support, wife by husband, § 512 
Temporary total disability, continuance, § 514 
Third persons action against employer, post 
Third-person tort-feasors, | 1028, pp. 584-587 
Pleadings, § 1023, p. 575 
Total disability, light work, § 299, p. 1006 
Waiver of irregularity in notice of injury, § 905 
Weight of evidence, § 547(1), p. 583 
^Vidow*s death, cliildren*s dependency, § 148 
Widows and widowers, § 512 
Willful misconduct of employee, presumption 
aga^t, § 513, pp. 469, 470 
Work, schedule injuries, § 306, p. 1106, n. 45 
PrevaiUng parties, costs, 

- . ^pCect, § 823, p. 133 

... jTaxing in favor of, § 824, p. 136 
,'Rrev^tion of medical treatment, industrial commis- 
sion, jurisdictlon, § 377, p. 124, n. 28 
^ Fte^vious eamings, computation of compensation, § 
iMp.43tQ67, n,2 


Previous employment, average earnings, computation, 
§ 293, p. 992 

Previous impairment of Vision, 

Complete loss of sight, § 316, p. 1137 
Bxtent of disability, weight and sufiaciency of 
evidence, *§ 570, p. 800 

Loss of eye, schedule compensation, § 316, p. 1137 
Weight and suflBlciency of evidence, § 571, p. 805 
Previous injuries. 

Accident, § 180 

Award, conclusiveness, § 657, p. 993 
Compensability affectlng liability of special fund, 
§ 837, p. 158 

Dual contributing causes, § 180 
Evidence, § 555(16) 

Pindings, § 629, p. 907 

Organ injured, prior injury to, schedule Injuries, 
§ 308, p. 1115 

Partial disability, percentage allowances, § 303, 
p. 1092 

Payments on account of, crediting, f 330, p. 1183 
Question of fact, proximate cause, § 610, p. 867 
Testimony, back injury, % 555(6), n. 40 
Previous payments, 

Review by board, § 782, p. 14 
Review by courts, judgment, $ 789, p. 36 
Previous physical impairment, 

Aggravation of, evidence, § 655(1), p. 668 
Arising out of employment, § 212 
Death benefits, § 321, p. 1159 
Disability compensation, § 298, pp. 1047-1054 
Maimer of apportiomnent, § 298, p. 1053 
Permanent partial disability, § 303, p. 1090 
Question of fact, § 610, p. 868 
Temporary total disability, § 304, p. 1098 
Total incapacity, § 300 

Weight and sufficieucy of evidence, § 570, p. 784 
Price for work, fixing, independent contractor test, 
S 92, p. 329 
Prima facie case, 

Aggravation of heart ailment, § 555(17), p. 725, 
n. 20 

Burden of proof, ante 

Causal connectlon, heart failure, § 556, p. 763, n. 80 
Oausality, coroneris verdict, § 555(1), p. 669 
Death, supervening cause, § 555(9), p. 693 
Bmployee’s status, § 550, p. 634, n. 14 
Findings, burden of proof, § 627, p. 890 
Medical and hospital expenses, evidence, g 284, 
p. 9o9 

State’s action to enforce award, § 843 
Third-person tort-feasors, 

Admissibility of evidence for insurer, § 1029 
Judgment, § 1034 

Prima facie correct findings, review by courts, evi¬ 
dence, § 763(4), p. 120 

Prima facie correctness of board’s order, review by 
courts, confirmation, § 763(4), p. 1202 
Prima facie evidence, 

Actions, 

Negligence, proof of injury, g 944, p. 414 
Pleadings, § 949 

Appointed specialistis report, § 547(10), p. 618, 
n. 96 

Award, res judicata, § 655, p. 985 
Delay in filing claim, weight and sufOiciency of 
evidence, § 577, p. 823, n. 69 
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Prima facie evidence—Continued 

Blection to come under act, obtaining Insurance, 
§ 551 

Employer’s report of accident, § 531, p. 526 
Bye removal, § 555(14), n. 87 
Final receipt, compensation agreement, termina- 
tion, § 412, p. 233 

Insurance, weight and sufficiency of evidence, 
§ 575, n. 17 

Notice of appeal, receipt in due course, § 728 
Report of accident, § 915, p. 350 
Review of agreement or settlement, § 907, p. 330 
Subscriber to act, i 511, n. 51 
Third-pcrsoii tort-feasors, findings, § 1030, p. 591 
Prima facie showing of error, reviewing court, § 757, 
p. 1149 

Primary fact, finding of, review by court, § 703(9), 
p. 1240, n. 55 

Primary jurlsdiction, boards or commissions, § 383, 
p. 140 

Primary liability, immediate employer, § 111 
Principal. Agents, generally, ante 
Principal business of employer, coverage, general era- 
ployeca, § 20, p. 187 

Principal employer, liability, action against tbird per- 
son, § 985, pp. 473-480 
Principies, appeal to court, § 703(2) 

Principies of law, findings, conclusiveness, § 703(3), 
p. 1189 

Printed forms, appllcation for review of award, § 859, 
p. 251, n. 70 

Printing and bookbinding, 

Costs, { 824, p. 139 
Record, printing of, review, § 736 
Safety regulations, § 34 
Printing plants, 

District circulatiug manager, § 30, p. 213 
Meclianical work, § 28, p. 184 
Xard Work at employer’s horne, § 29, p. 180, n. 48 
Prior accidonts, successive employers, § 40, p. 237 
Prior acts, construction, § 20, p. 95 
Prior awards, 

Deductions from compensation, § 330, p. 1193 
Permanent total disabllity, § 305, p. 1104 
Simulatlon of accident, suspicion, § 555(1), p. UG9 
Prior contracts, goveming law, $ 22, p, 148, n. 95 
Prior dotcrmlnations, 

Scope of review, § 752, p. 3132; { 75.3, p. 1137 
State laws, maritime employees, § 20, p. 173 
Prior dlsabllity, 

Computation of compensation, average wuges, 
§ 293, p. 900 

Deduction from payments from special fund, § 837, 
p. 151, n. 22 

Instructions to Jury, § 778, p. 1330 
Medical and liospital Services, § 200, p. 914, n. 9 
Prior diseasc, question of fact, contributlng cause, 
i 010. p. 807. n. 82 

Prior dormant condition, evidence, aggravation, § 555 
(11). p. m, TL 23 

Prior employers, occupational diseases, statutory 11- 
ability of last employers, § 46, p. 241 
Prior examinations of claimant, $ 484, p. 421 
Prior marriage, death benefits, f 140(2), p. 466 
Prior proceedlngs, 

Bependents, res judicata, { 658, p. 996 
Hearings, i 587 


Priorities. Preferences and prloritles, generally, ante 
Prisons and prisoners, 

Oourt attendant guardlng, § 116, p. 406 
Employees, § 116, p. 408 
Guards, coverage, § 116, p. 400 
Sui^ension of payments pursuant to agreement, 
§ 896, p. 309, n. 92 

Time for review of agreement or settlement, § 904, 
p. 326 

Private citizens, fires, assistance in controlling, § 117, 
p. 417 

Private detective, Citizen assisting policeman in capac- 
ity of, § 117, p. 415 
Private Insurance, S 369 

Abrogation of rights, § 376, p. 118, n. 82 
Absence, consent of state to suit, § 372, p. 87, n. 99 
Absolute duty to issue policy, § 372, p. 00, n. 27 
Acceptance, 

Premiums, § 371, p. 78 
Renewal policy, | 370 

Retroactive, expense of investigation, § 372, 
p. 90, n. 18 

Acting for employer, insurer, § 370, p. 115 
Actions, § 376, p. 116 

Premiums or rates, § 371, p. 82 
Reformation of policy, § 375 
Review increase in rates, § 371, p. 83 
Voluntary endorsement, § 376, p. 119, n. 85 
Administrative boards or bureau, regulation of 
rates, § 371, p. 79 

Aggravation of injury, successive insurers, liabil¬ 
ity, § 373, p. 99 

Agreements made by insurer*s agent, § 372, p. 84, 
n. 89 

Airplane mechanic, coverage, § 372, p. 92, n. 39 
Alteratlon, unequivocal language, § 372, p. 84, n. 80 
Amputation of leg, arrested blood circulation, li¬ 
ability, -§ 372, p. 90, n. 18 

Appeal, supervisor^s order, appeUate jurisdiction, 

§ 680 

Application, 

Rejection prohibited, § 372, p. 90 
Apportionment of award, § 370, p. 109, n. 33 

Separate accidents, different insurers, § 373, 
p. 99 

Approval of insurer, change, necessity, § 373, p. 96 
Artificlal limb giving way, successive insurers, 
liability, §373, p. 99, n. 70 
Assignnient of policy, business opcrations, cover- 
agos, § 372, p. 89, n. 9 

Assumption of employer’s obligation to pay coiii- 
pcnsation, § 376, p. 108 

Attempt, eliminate claimant after accident, § 372, 
p. 80, n. 91 
Attornoy's fecs, 

Liability of insurer, § 372, p. 89 
Reformation of policy, § 375 
Avoidance, payment of risk, § 376, p. 109, n. 33 
Awards, boards or commissions, jurisdiction, 

$ 377, p. 125 

Back injury, successive insurers, liability, § 373, 
p. 100, n. 74 

Binder, reliance by employer on agent, § 370, 
p. 72, n. 95 

Binding employer in proceedings, § 376, p. 115 
Bricklayer, coverage, § 372, p, 94, n. 41 
Burden of payment, § 376, p. 109 
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PriTate Insurance—Oontinued 

Business at spedfied address, corerage, $ 872, 
p. 93, n. 40 

Oanoellation of policy, § 374 

Boards or commissions, Jurisdiction, § 377, 
p. 124 

Barned premiums, effect, § 371, p. 78 
Fraud of employer, liability, eflfect, S 376, 

p. 121 

Car wash, eoverage, § 372, p. 92, n. 39 
Causal relation to Injury, liability, successive in- 
surers, § 373, p. 97 
Ghange of insurers, § 373, p. 96 
Ohange of rates, f 371, p. 74 
Chemicals, exposure, successive insurers, liability, 
§ 373, p. 105, n. 10 
Glaims, 

Discharged employees, § 371, p. 74, n. 19 
Failure to defend, § 376, p. 109, n. 32 
Fixing amount, § 376, p. 109, n. 32 
Classiflcation of particular work, § 371, p. 76 
Ooextensive, 

Coverage intended, § 372, p. 88, n. 1 
Liability of employer and insurer, § 376, 
p. 117 

Oollection of premiums, § 371, p. 78 
CoUege president, coverage, § 372, p. 93, n. 39 
Gommencement of proceedings, jurisdiction of 
commission, § 377, p. 125 
Company, private company, § 363(1) 

Computation of premiums, § 371, p. 75 
Oondltlon precedent to insurer’s liability, § 376, 
p. 117, n. 73 

Oonformity to state fund rates, § 371, p. 77 
Consolidation of businesses as partnership, cover¬ 
age, § 372, p. 95, n. 44 
Construction, 

Coverage, § 372, p. 87, n. 98 
Policy against indemnity, § 372, p. 89 
Construction workers, coverage, § 372, p. 92, n. 39 
Contract for benefit of third persons, § 376, p. 108 
Oontractors, coverages, § 372, p. 96, n, 54 
Employees, § 372, p. 92 

Contractual relations between employer, em- 
ployee and insurer, § 876, p. 107 
Contributlon, rigbt of insurer, § 376, p. 113; § 376, 
p. 114, n. 55 

Co-ordinate liability of employer and insurer, 
§ 376, p. 118 

Corporations, change of corporate name, reforma- 
tion of policy, § 375, p. 106, n. 20 
Correction of mistake, reformation of policy, 
S 375 

Counterdaim, action for premiums, § 371, p. 83 
County employees on road work, coverage, | 372, 
p. 92, n. 39 
Coverages, § 372, p. 84 

Particular persons, situations or relation- 
ships, § 372, p. 92 

Questions, boards or commissions, jurisdic¬ 
tion, § 377, p. 122 
Credit toward premium, § 371, p. 77 
Damages, wrongful failure to issue policy, § 372, 
p. 90 

Date of coverage, reformation of policy, § 375 
Date of injury, controUlng coverage, f 372, p. 89 


Private Insurance—Continued 

Death, partner when ]^licy issued, § 372, p. 94,. 
n. 43 

Dedarations of policy, coverage, § 372, p. 86 
Dedared statutory meaning of policy, § 372, p. 91,. 
n. 29 

Default in payment, employer or insurer, $ 376^ 

p. 116 

Defense, 

Claim by company not insurer, § 376, p. 111,. 
n. 35 

Equitable, boards or commissions, jurisdic¬ 
tion, § 377, p. 124, n. 28 

Insurer standing in shoes of employer, § 376^ 

p. 116 

Noncoverage, waiver, § 372, p. 86, n. 93 
Delivery of policy, boards or commissions, juris¬ 
diction. i 377, p. 123 

Demand for policy by employer, § 372, p. 90, n. 23 
Dependents, 

Mistakes by employer, effect, § 376, p. 121 
Proceedings against insurer on policy, $ 376,. 

p. 116 

Dermatitis, successive insurers, liability, S 373,. 

p. 102, n. 90; § 373, p. 103, n. 92 
Designation of insurer, changes, effect, § 373, p. 96 
Directed verdict, actions for premiums or rates,. 
§ 371, p. 83 

Disease, coverage, § 872, p. 87, n. 96 
Dissolution of corporate employer, liability, | 376,. 

p. 111, n. 39 
Dust, 

Accumulative effect of inhaling, successive 
insurers, liability, § 373, p. 102, n. 87 
Exposure to silica dust, successive insurers.. 
liabmty, § 373, p. 103, n. 96 
Eamed premiums, effect of cancellatlon of pol¬ 
icy, § 371, p. 78 

Effective date of policy, boards or commissions,. 

jurisdiction, § 377, p. 123 
Blection of insurer, 

Change, effect, § 373, p. 96 
Failure to advise carrier, § 376, p. 109, n. 30 
Electrldan moving radiators, coverage, § 372,. 

p. 92, n. 39 
Employees, 

Independent contractor, § 371, p. 75, n. 24 
Proceedings against insurer on policy, § 376, 

p. 116 

Rights between employer, insurer and em- 
' ployee, § 376, p. 107 
Bmployers, 

Insolvency or bankruptcy, liability, § 376^ 
p. 118, n. 83 

Befusal to permit examination of books, lia¬ 
bility, effect, § 376, p. 109, n. 30 
Rights between employer, insurer and em- 
ployee, § 376, p. 107 

Working temporarily in other state, § 372, 
p. 84, n. 89 

Bmployment of minor, right to limit risk, § 372; 
p. 91, n. 32 

Enlargement, employee*s rights, § 372, p. 86, n. 93 
Equitable defenses, boards or commissions, ju¬ 
risdiction, § 377, p. 124, n. 28 
Erroneous indusion of death loss, § 371, p. 78y 
n. 47 
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Private Insurance—Oontinued 
Estoppel, § 370 

Deny policy in force, § 376, p. 111, n. 35 
Evidence, reformation of policy, support, § 376, 
p. 106, n. 20 

Bxclusion from policy, § 372, p. 86, n. 93; § 372 

p. 88 

Existence of policy, boards or commissions, ju- 
risdiction, § 377, p. 123 

Exi)osures, last exposure, successive insurers, lia* 
bility, § 373, p. 104 

Express contract provision, coverage, § 372, p. 85, 
n. 90 
Extension, 

Agreement after accident, § 372, p. 87, n. 99 
Letter to third party, § 372, p. 86, n. 96 
Fact questions, boards or commissions, jurisdic- 
tion, § 377, p, 123 

Failure of agent to account to insurer, § 371, 
p. 78, n. 41 

Failure to advise carrier of electlon, § 376, p. 109, 
n. 30 

Farm operations, coverage, § 372, p. 89, n. 6 
Fire district employee, coverage, § 372, p. 93, n. 40 
Foreign state, coverage, § 372, p. 88, n. 2 
Fraud, 

Boards or commissions, jurisdiction, § 377, 
p. 125 

Employer, llability, effect, § 37G, p. 121 
Gardcner at employer’s private rcsidence, cover¬ 
age, § 372, p. 92, n. 39 
Oinner, coverage, § 372, p. 93, n. 40 
Hcaring, loss of, successive insurers, liability, 
§ 373, p. 105, n. 10 
Hearings, rates, § 371, p. 79 
Hernia, occupational diseaso, § 373, p. 102, n. 87 
Highway construction, coverage, § 372, p. 96, n. 55 
Hourly exposure ratos, § 371, p. 83, n. 78 
Husband as wifo’s employee, coverage, estoppel, 
S 372, p. 92, n. 39 

Implicd contract to pay balf of award, § 376, 
p. 113, n. 53 

Inadwinate policy* § i^72, p. 91, n, 29 
Indemnity policy, § 376, p. 108, n. 27 
Independent contractor, coverage, § 372, p. 89, 
n.7; § 372, p. 894, n. 41 
Bmployees, § 372, p. 96, n. 54 
Insolvency of carrier, liability, § 376, p, 117, n. 73 
Inspection of policy, boards or commissions, ju- 
risdlction, 8 377, p. 123 

Instructions, actlons for prcmiuras or rates, § 371, 
p, 82 

Insurance agent, coverage» § 372, p. 92, n, 39 
Insurer, rights between employer, insurer and 
employee, 8 376, p. 107 

Interpretation. agreement for oompensation, ju¬ 
risdiction, commissioncr, 8 377, p. 125 
Job outslde scope of employment, coverage, 8 372, 
p. 85, n, 90 

Joint adventuros, coverage, § 372, p. 94 

Joint liability of employer and insurer, 8 376, 

p. 116 

Joint or several liability, employer and insurer, 
§ 376, p. 116 
Judgment, 

Award fixing experience rate of employer, 
i 371, p, 77 


Private Insurance—Continued 
J udgment—Continued 

Insurer’s duty to pay, § 376, p. 109, n. 33 
Jurisdiction, 

Gompensation boards or commissions, f 377, 

p. 122 

Reformation of policy, § 375 
Enowledge coming to agents, § 369 
Law questions, boards or commissions, jurisdic¬ 
tion, § 377, p. 123 

I^eases, filling stations, liability, § 376, p. 111, 
n. 40 

Legal employment, coverage, § 372, p. 87, n. 97 
Legislature, 

Protection of all employers, powers, § 372, 
p. 90 

Without power to require, § 369 
I^ssee not covered, § 372, p. 87, n. 97 
Lessees, employees, coverage, § 372, p. 96, n, 54 
Liability, 

Between two companies, § 370, p. 73, n. 4 
Boards or commissions, jurisdiction, § 377, 
pp. 122, 124. 

Lessor’s insurer, § 376, p. 110, n. 33 
Money due any employee, § 372, p. 91, n. 29 
Munlcipality, § 376, p. 111, n. 39 
Primary liability, § 376, p. 116 
Successive insurers, § 373, p. 97 
Liens for unpaid premiums, § 371, p. 76 
Limltation, 

Insurer^s liability, § 372, p. 84 
Risk, rlght to limit, § 372, p. 91 
Limited policies, full coverage, § 372, p. 88, n. 2 
Llving on employer’s premises or in housebold, 
coverage, § 372, p. 88, n. 3 
Logger’s operation, § 371, p. 78, n. 42 
Loss of antlcipated proflts, damage, wrongful 
failure to issue policy, § 372, p. 90, n. 28 
Lump-sum settlement, eflfect of paying, § 370, 
p. 113, n. 49 

Manager, coverage, § 372, p. 93, n. 39 
Measure of insurer’s liability, § 376, p. 108 
Medical advice, employee disregarding, successive 
insurers, liability, § 373, p, 100, n. 75 
Medical care or expenses, coverage, § 372, p. 85, 
n. 90 

Medical oxamination of employee, § 484, p. 415 
Midgct automobile race drivers, coverage, § 372, 
p. 93, n. 40 

Migratory workman, coverage, § 372, p. 93, n. 40 
Misroprescntation by employer, insurer^s liability, 
effect, § 376, p. 121 
Mistakes, 

Employer, insurer^s liability, effect, § 370, 

p. 121 

Policy, reformation, § 375 
Mutual mistake, reformation of policy, § 375 
Negligence of insurer, effect, § 371, p, 76, n. 24 
Notices, § 370 

Cancellation of earller policy, necessity, § 373, 

p. 06 

Coverage, requisite, § 372, p. 86, n. 91 
Injury, employer*s failure to give, liability, 
8 376, p. 113 

Number of companies and policies, 8 370 
Obligatlons, insurer standing In shoes of employ¬ 
er, 8 376, p. 115 
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Occupational dlsease, liabillty under, § 376, p. 110, 
n. 33 

Ofllcers of Corporation, coverage, § 372, p. 93, 
n. 39; § 372, p. 94, n. 41 

Occupational diseases, successive insurers, liabill¬ 
ty, § 373, p. 101 

Operations covered, reformation of policy, § 375 
Operatione within Longshoremen’s Act, § 372, 
p. 84, n. 89 

Overeharges of premiums, recovery, § 371, pp. 74, 
78 

Actions to recover, § 371, p. 82 
Packing house employee, coverage, § 372, p. 93, 
n. 39 

Partlcular persons, coverages, § 372, p. 92 
Partnersblps and partners, ante 
Payment of premiums, § 371, p. 78 
Persons liable for premiums, § 371, p, 76 
Persons technically not employees, coverage, § 372, 
p. 89, n. 7 

Plastering contractor, employee, coverage, § 372, 
p. 96, n. 55 

Policeman, coverage, § 372, p. 93, n. 39 
Policies issued by industrial commission, consti- 
tutionality, § 19, p. 78 

Powers, eompensation boards or commissions, 
§353(1); § 377, p. 122 
Premiums and rates, § 371, pp. 74, 79 
Actions involving, § 371, p. 82 
Oredlt, § 371, p. 83, n. 77 
E)mployer’s fallure to pay, llability, effect, 
§ 376, p. 121 

Pure premlum and expense loading, § 371, p. 76, 
n. 22 

Regulation by state, § 371, p. 79 
Presumption, reliance on policy, § 376, p. 118, n. 82 
Prevention of medical treatment, Jurisdiction, In¬ 
dustrial commission, § 377, p, 124, n. 28 
Primary liability, § 376, p. 116 
Prior policy not legally cancelled, successive in¬ 
surers, liability, § 373, p. 101 
Private bargaining or contract, rates, effect, § 371, 

p. 81 

Proof or denial of coverage, § 372, p. 88, n. 2 
Prorating, reimbursement as between insurers, 
boards or commissions, jurisdiction, § 377, 
p. 125 

Protection of all employers by insurers, § 372, p. 90 
Proximate cause of injury or disability, liability, 
successive insurers, § 373, p. 97 
Questions for jury, 

Actions on premiums or rates, § 371, p. 83 
Liability, § 376, p. 112, m 41 
Rates. Premiums and rates, ante this subbead 
Real party in interest, § 376, p. 108, n. 27 
Recovery of overeharges, § 371, p. 78 
Reformation of policy, § 375 
Regulation of rates by state, § 371, p. 79 
Relatlonsbips, coverages, § 372, p. 92 
Reiatives, coverage, § 372, p. 95, n. 61 
Renewal. policy, reformation, § 375, p. 106, n. 19 
. v-.Retroactive rate modifllcation, § 371, p. 74, n. 19 
IWghts, 

., Ao^on against, .§ 1045 

„j,,,/Refwe^ employer, Insurer and employee, 
§ 376, p. 107 


Private Insurance—Continued 
Rigbts—Continued 

Insurer acting for employer, 8 376, p. 115 
Limit risk, § 372, p. 91 
Refuse Insurance, § 372, p. 90 
Risks, § 372, p. 84 

Right to limit, § 372, p. 91 
Selection of own risk by insurers probiblted, 
§ 372, p. 90 

Rules for prevention of injuries, right to make, 
§ 372, p. 92, n. 36 

Rupture, reopening as new accident, successive 
insurer, liability, § 373, p. 99, n. 71 
Sale of business, coverage, § 372, p. 87, n. 98 
Salesman, coverage, § 372, p. 93, n. 39 
School district not employer, reformation of poli¬ 
cy, § 375, p. 106, n. 20 

School janitor, coverage, § 372, p. 93, n. 39 
Scope fixed by eompensation act, § 372, p. 92 
Self-employed Independent contractor, § 371, p. 75, 
n. 24 

Self Insurance, generally, post 
Separate business or enterprise of partner, cover¬ 
age, § 372, p. 95, n. 44 

Settlement, fixing experience rate of employment, 
§ 371, p. 77 

Sheriflfs, deputy sherifif, coverage, § 372, p. 94, n. 41 
Silent partner, Insured taking in, coverage, § 372, 
p. 95, n. 44 

Silicosis, successive insurers, liability, § 373, 
p. 105, n. 10 

Situations, coverages, § 372, p. 92 
Son of insured, coverage, § 372, p. 94, n. 41 
Standing in shoes of employer by insurer, § 376, 
p. 115 

State policy coverage, reformation of policy, § 375 
Statutes, 

Measure of insurer’s liability, § 376, p. 108 
Occupational diseases, successive insurers, li¬ 
ability, 8 373, p. 101 

Stenographer, coverage, § 372, p. 93, n. 30 
Stevedoring, coverage of employees, § 372, p. 93> 
n. 39 

Stipulations in policy, effect, § 376, p. 113 
Subcontractor, coverage, § 372, p. 93, n. 39 
Employees, § 372, p. 92 

Subject matter of contract, § 376, p. 108, n. 26 
Subrogatlon, § 376, p, 111, n. 39; § 376 p. 113 
Oarrier substituted by employer, § 376, p. 116 
Right of Insurer, § 376, p. 113 
Subsequently acquired business, § 372, p. 89 
Substitution, 

Oarrier for employer, § 376, p. 115 
New policy, § 373, p. 96 
Successive insurers, liability, § 373, p, 97 
Sufficiency of policy, § 370 
System of experience rating, § 371, p. 74, il 21 
Teacher, coverage, § 372, p. 93, n. 39 
Theater employees, coverage, § 372, p. 93, n. 40 
Thlrd-party benedciaiy contract, § 376, p. 118, 
n.82 

Third-party tort-feasor^s offer of settlement, re- 
jection, § 376, p. 119, n. 83 
Third persons, contract for benefit of, § 376, p. 108 
Time of mistake in payment, effect, § 376, p. 121 
Tort action by employee against insurer, S 
p. 108, n. 26 
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Trucker, coverage, § 372, p. 93, n. 39 
Trucking company, coverage, § 372, p. 87, n. 98 
Truckman and mule-skinner, coverage, § 372, p. 93, 
n. 39 

Tuberculosis, successive insurers, liability, § 373, 
p. 102, n. 90; § 373, p, 105, n. 10 
Two possible employers, coverages, § 372, p. 87, 
n. 97 

Uniformity, 

Plan or rate, § 371, p. 74, n. 19 
Premiums rates for risk and liabilities, § 371, 

p. 80 

Unloading girders, coverage, § 372, p. 93, n. 40 
Verdicts, directed, action on premiums or rates, 

§ 371, p. 83 

Wages considered in computing premiums, § 371, 
p. 76, n. 24 

Waiver, recovery of increased premium, § 371, 
p. 77 

Warranties in policy, effect, § 376, p. 113 
Well driller, coverage, § 372, p. 96 
Working partner, specifie exelusion, § 372, p. 94, 
n. 42 

Wrecking building, coverage, § 372, p. 93, n. 39 
Private purposes, taxation for, valldity, § 19, p. 73 
Private resldences, liospital Services, § 269, p. 921 
Private way, ingress and egress, § 238, p. 851 
Privies, orders, concliisiveness, § 658, p. 094 
Privileges and immunlties, 

Acceptance of act by employer, common-law de¬ 
fenses, § 939 
Appeal, § 671, p. 1021 
Oorporations, officers, § 82, p. 303 
Employec, medical Services, liens, § 281 
Hearing, record, § 591 
Prolonging disability, 5 318 
Suit, third-person tort-feasors, burden of proof, 

§ 1028, p. 585 

Testimony, new triai, § 781, p, 1343, n. 10 
Third-person tort-fensors, 

Demurrer, fi 1023, p. 575 
Prosecutlon of action, § 1021, p. 571 

Privity, 

Contract, subcontractor’s employees, § 107, p. 364 
Persons entitlcd to apply for modification of 
award, fi 858 
Probabilitles, 

Aggravation of disease, ctc., ovidcnce, § 655(1), 
p. 665, n. 82; fi 565(17), p. 725 
Case, hearing, notice, g 587 
Causal conncction, welght and sufflciency of evi- 
dencc, fi 556, p. 740 
Caiisation, evidence, fi 555(1), p. 665 
Oircumstantial evidence, § 547(5), p. 500, n. 23 
Consequence, doath, fi 204, p. 606 
Contrlbutions, death beneflts, partial dependency, 

5 323, p. 1169 

Beath, luinp sum payments, grounds, fi 843 
Evidence, fi 547(3), p. 587 

Proceeding to modify award, fi 860, p. 270, 
n. 98 

Findings of fact, statcmcnt, § 630, p. 911 
Fracture, evidence, fi 669, n. 90 
Germ disease, preponderance, fi 655(9), p. 694 
HyxK>tbesis, fi 647(3), p. 589, n. 2 

Oircumstantial evidence, fi 547(5), p. 696, n. 23 
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Probabillties—Continued 
Hypothesis-^ontinued 

Heart disease, evidence, § 555(12), p. 707 
Inferences, § 547(6), n. 56 
Menta! disease, etc., evidence, § 555(15) 

Reliance upon, § 509 

Successive injuries, evidence, fi 555(16) 

Suldde, evidence, § 555(6), n. 40 
Probable cause, 

Death, evidence, § 555(1), p. 665, n. 82 
Disability or death, burden of proof, § 521, p. 490 
Predisposing incapacity for burden of work, evi¬ 
dence, § 173, n. 4 
Probative value, § 647(1), p. 581 

Causal relatiou, evidence, § 555(1), p. 664 
Oausation, § 555(1), p. 068 
Oircumstantial evidence, § 547(5), p. 597 
Olaimant, § 647(9), p. 609 

Conclusiveness of findings, evidence, § 763(3), 
p. 1191 

Oonflict, facts, findings, § 634 
Dependency, etc., § 552, p. 645 
Extent of injury, claimanfs testimony, fi 570, 
p. 781 

Findings, conclusiveness, § 763(3), pp. 1181, 1186 
Hearsay evidence, § 547(11) 

Oompensation authorities, § 599, p. 862 
Medical opinion, § 547(10), p. 613 
Medical testimony, § 555(5), p. 670 
Mother*s dependency, evidence, § 552, p. 656, n. 28 
Preexisting heart condition, medical opinion, 
§ 555(17), p. 727, n. 40 
Rejection of evidence, § 547(8), p. 605 
Procedure. Practice and procedure, generally, ante 
Proceedings for further review, 

Generally, § 790, pp. 37-42; §§ 793-816 
Abandonment of appeal by lapse of time, afiirm- 
ance of Judgment, § 810 
Absence of formal order, § 796 
Abuse of discretion, lower court, § 806 
Academlc questions, scope and extent, § 803 
Accident, failure to appeal within time caused by, 
§ 799, p. 04 

Action, appeal bond of surety, § 816(2) 

Addition of parties, objections, requisites, § 797, 
p. 54 

Administrative bodies, rules, applicability, § 803 
Admissibility of evidence, 

Objections, § 797, p. 65 
Presumption, § 805 
Record, contents, § 801, p. 69 
Ruling on, harmless error, § 808, p. 100 
Scope and extent, § 808 
Adverse party, right, § 796 

Service of notice of appeal upon, fi 799, p. 61 
Affidavit, filing, necessity, § 799, p. 62 
Affirmance of award or declsion, flnal, § 795, p. 48 
Afdrmance of Judgment, § 810 
Rehearing after, § 816 
Aggrieved party, right, § 796 
Agreoments limiting, § 803 
Allowances, 

Oosts, discretion of lower court, fi 806 
Erroneous, striking out, fi 811 
Alteration, record, § 801, p. 71 
Amount in controversy, effect, $ 794 
Amount of award, modlfication, fi 811 
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Proceedlngs for further revlew—Contlniied 
Application for reliearing, § 815 
Application of mles, scope, § 807, pp. 96, 98 
Argnments of counsel, objections, necessity, § 797, 

p. 66 

Assignment of error, necessity, | 800 
Attomey, Service, notice of appeal, f 799, p. 61 
Attomey general, Service of notice of appeal upon, 
§ 799, p. 61 

Attomey*s fees, § 819, pp. 116-119 
Scope and exteni § 803 
Bili of exceptions, 

Cross-bill, assignment of error, § 800 
Failnre to serve, dismissal, § 802 
Necessity, § 801, p. 69 

Preparation, Service, settlement and filing, 
§ 801, p. 70 

Questions of law, § 793 
Service, necessity, § 799, p. 62 
Time, presentment and settlement, § 801, p. 71 
Unautborized joinder, effect, § 796 
Bili of review, eqnitable proceeding, § 793 
Boards or commissions, rigbts, § 796 
Bond, 

Accompanying supersedeas, § 799, p. 63 
Liability on, § 816(1) 

Determination, § 816(2) 

Supersedeas, defect, dismissal, effect, § 802 
Book, judgment, entry in wrong judgment book, 
§ 795, p. 47 
Briefs, 

Assignment of errors, § 800 
Statement in, § 801, p. 72 
Burden of preserving error, § 797, p. 52, n. 31 
Burden of proof. 

Error, § 805 

Buling on, barmless error, § 808, p. 100 
Capacity, objections, requisites, § 797, p. 54 
Certiorari, § 793 

Brlng up record, § 793, p. 44, n. 49 
Liability on appeal bond given on, § 816(1) 
Questions to which applicable, § 793, p. 44, 
n. 49 

Refusal to allow writ, § 795, p. 47 
Time for, § 799, p. 64 
Oltation, 

Fallure to serve, dismissal, effect, § 802 
Necessity, § 799, p. 62 
Olaim within law, presumption, § 805 
Olaimants, 

Notice of appeal, Service upon, § 799, p. 61 
Rigbts, § 796 

Glalms of errors, consldered and overruled, pre¬ 
sumption, § 805 

Oleamess, assignment of error, necessity, § 800 
Olerical errors, 

Descriptions of injuries, remedy, § 811 
Dismissal, § 802 

Codes, participation in trial by persons under, 
effect, § 796 

Oonclusions of law, erroneous, reversal of judg¬ 
ment, § 812 

Oonduct of counsel, objections, necessity, § 797, 
p. 56 

Conflrmation order of court, reviewable, § 795, 
p. 50 

Conflicts in evidence, presumptions, § 805 


Proceedlngs for further review—Continued 

Consent, conferrlng jurisdiction on higber conrt 
by,§794 
Gonsideration, 

First time on appeal, § 797, p. 56 
Matters outside record, § 801, p. 68 
Constitutional law questions, objections, necessity, 
§ 797, p. 55 

Contents of record, | 801, pp. 67-72 
Continuances, discretion of lower court, § 806 
Contradictory flndlngs, remand of cause, § 813 
Correction, 

Judgment, § 811 
Record, § 801, p. 72 

Gorrectness of ffndings, presumptions, § 805 
Gosts, § 824, p. 136 

Counsel, misconduct, barmless error, § 808, p. 102: 
Gross-appeal, 

FaUure to file. § 796 

Modification of judgment, necessity, § 811 
Party failing to file, allegation of error, ef¬ 
fect, § 804 

Required in lower court, § 797, p. 53, n. 34 
Gross-error, assignments, § 800 
Gustoms, scope and extent, § 803 
Decisions reviewable, § 795, p. 46 
Defective submission of issue, objection and ex- 
ception, § 797, p. 66 

Defects of parties, objections, requisites, § 797,. 
p. 54 

Deflciency in evidence, cure on further bearing,. 
remand, § 813 

Definite, assignment of error, necessity, § 800 
Determination, 

Cause, § 809 

Liability on bond or securlty, § 816(2) 

Directed verdict, failure or refusal to give, § 797,. 
p. 56 

Directions, remand with directions, § 813 
Discharge, surety on appeal bond, § 816(1) 
Discretion of court, § 8()6 

Rehearing, application, § 815 
Dismissal, § 802 

Court below without jurisdiction on appeal,. 
§ 813 

Final decision, § 795, p. 49 
Principal and surety, liability on appeal bond,. 
§ 816(1) 

Disposltion of cause, § 809 

Distinet, assignment of error, necessity, § 800 

Docket, 

Necessity, § 799, p. 62 
Preference, | 793 
Entry, 

Decree on finding, necessity, § 795, p. 47 
Necessity, § 799, p. 62 

Equally divided appellate court, affirmance of 
judgment, § 810 
Eqnitable proceeding. 

Bili of review, § 793 
Conformity, § 793 
Errors, 

Claims, consldered and overruled, presump* 
tion, § 805 

Gonsideration for first time on appeal, § 797» 
p. 56 
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Proceedings for further review—Continned 
Brrors—Oontinued 

Harmless errors, § 808, pp. 98-103 

Reversal of judgment, elfect, § 812 
Judgment, reversal, § 812 
Parties entitled to allege, § 804 
Prejudicial errors, § 808, pp. 98-103 
Presented for flrst time in higher court, § 797, 
p. 52 

Record, correction, § 801, p. 72 
Siibmission of issue, objection and exception, 
§ 797, p. 66 
Bvidence, 

Presumption, § 805 
Record, contents, § 801, p. 68 
Scope and extent, § 803; § 807, pp. 79-81 
Bxceptions. Objections and exceptions, generally, 
post this head 

Exclusion of evidence, ruling on, harmless error, 

§ 808, p. 100 

Exhibits, record, § 801, p. 69 
Extent, § 803 

Failure to support judgment, remand of case, 
§813 

Pees, expert witnesses, remand to fix, § 813, p. 110, 
n. 78 
Filings, 

Failure or insufficient, § 797, p. 58 
Notice of appeal, § 799, p. 61 
Time for, § 799, p. 64 
Record, time, § 801, p. 71 

Final character of order or award, objection, ne- 
cessity, § 797, p. 55 
Final decisions, § 795, p. 48 
Findings, 

Erroneous, affirmance of judgment, § 810 
Error cured by, § 808, p. 100 
Insufficiency, remand of cause, § 813 
Objections, requisites, § 797, p. 54 
Remand of cause for further findings, § 795, 
pp. 40, 50 

Scope and extent, § 803; § 807, pp. 79-98 
Willful miaconduct of employee, harmless er¬ 
ror, § 808, p. 103 

Porm, 

Record, § 801, p. 67 
Remedy, § 793 

Taking and prosecuting, § 790, p. 61 
Fundamental error. 

Apparent on record, § 797, p. 57 
Asslgnment of error, necessity, § 800 
Orant of new trial, § 814 
Orounds, 

Statement, necessity, § 800 
Waiver, § 803 

Harmless errors, § 808, pp. 08-103 
Reversal of Judgment, effect, § 812 
Improper argument, presumption, § 805 
Impropor argument of counsel, objection, § 797, 
p. 57 

Insanlty of party, determination of question, § 794 
Instructions, 

Consideration for first time, § 797, p. 56 

Error cured by, § 808, p. 09 

Failure or refusal to submit, harmless error, 

§ 808, p. 101 

Objections, requisites, § 707, p. 56 


Proceedings for further review—Oontinued 
Instructions—Oontinued 

Record, contents, § 801, p. 69 
Remand with instructions, § 813 
Scope and extent, § 803 
Insurers, aggrieved insurers, rights, § 796 
Interlocutory decision, § 795, p. 49 
Interlocutory orders, § 796, p. 49, n. 96 
Issues, failure or refusal to submit, ruling on, 
harmless error, § 808, p. 101 
Joinder, unauthorized, effect, § 796 
Judgments and decrees, § 793 

Oourt wlthout jurisdiction to make, § 794 
Bntry of decree on finding, necessity, § 795, 
p. 47 

Reversal, § 812 
Judicial decision, § 795, p. 46 
Judicial review, discretion of lower court, § 806 
Jurisdiction, ante 

Jury, mlsconduct, harmless error, § 808, p. 102 
Leave to appeal, necessity, § 799, p. 62 
Legality, presumption, § 805 
Liability on bond or security, §§ 816(1), 816(2) 
Limitations, § 793 

Limited appeal to lower court, § 795, p, 46 
Losing party, rights, § 796 
Mandamus, § 793 

Manifest error apparent on record, § 797, p. 57 
Mathematical errors, correction, § 811 
Medical examinations of claimants, discretion of 
lower court, § 806 

Misconduct, counsel or jurors, harmless error, 

§ 808, p. 102 

Misnomer, dismissal, effect, § 802 
Mistake, failure to appeal, § 799, p. 64 
Modlfication of judgment, § 811 
Moot case, dismissal, § 802 
Moot questlons, scope and extent, § 803 
Motion for new trial, § 797, pp. 59, 60 
Assignment of errors by, § 800 
Brrors as basis for, § 797, p. 69 
Finality, postponement, § 795, p. 50 
Necessity, § 799, p. 62 

Motion to join defendants, denlal, objection, § 797, 
p. 64 

Motion to vacate judgment, denial, discretion of 
lower court, § 806 

Name of party, defects, objection, requisites, § 797, 
p. 54 

Nature of remedy, § 793 
Necessary parties, § 798 
New trial, 

Grant, § 814 

Motion for new trial, ante, this subhead 
Newly discovered evidence, 

New trial for, § 814 
Objection, § 797, p. 55 
Nonjoinder of parties, objections, § 798 
Notice of appeal, 

Failure to serve or file wlthin time, dis¬ 
missal, § 802 
Necessity, § 799, p. 61 
Time for Service and filing, § 799, p. 64 
Objections and exceptions, § 793 

Bili of exceptions, ante this subhead 
Olear and distinet below, § 797, p. 64 
Gosts and expenses, § 824, p. 138 
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Proceedings for further review—Continued 
Objections and exceptions—Continued 
Established by record, § 801, p. 69 
Judgment rendered in lower court, § 796 
Necessity to reserve questions, § 797, p. 58 
Nonjoinder of parties, § 798 
Not properly raised and presented below, 

§ 797, p. 52 

Requisites, § 797, p. 54 
Omissions, 

Instructions, § 797, p. 56, n. 59 
Record, correction, § 801, p. 72 
Oral arguments, lack of opportunity for, objec- 
tion, § 797, p. 54 

Order for judgment, remand of case for correc¬ 
tion, § 813 

Orders, remand, § 795, p. 50 
Original jurisdiction, § 794 
Partial judgment or order on review of award, 

§ 795, p. 47 
Parties, § 798 

AflBirmance of judgment pursuant to agi*ee- 
ment, § 810 

Defects, objections, requisites, § 797, p. 54 
Entitled to allege error, § 804 
Rights, § 796 

Voluntary settlement, dismissal, § 802 
Party in Interest, right, § 796 
Peremptory instruction, failure or refusal to give, 

§ 797, p. 56 

Perfecting, § 799, pp. 60-66 

Failure to perfect witbin time prescribed, dis¬ 
missal, § 802 
Record, § 801, p. 68 
Time for, § 799, pp. 63-65 
Petition for rehearing, § 815 
Petltion for review, necessity, § 797, p. 59 
Pleadlngs, 

Failure to support judgment, remand of case, 

§ 813 

Objections, requisites, § 797, p. 54 
Ruling on, barmless error, § 808, p. 100 
Postponements, 

Discretion of lower court, § 806 
Finality of decision, § 795, p. 50 
Preference on docket, § 793 
Prejudiclal errors, § 808, pp. 98-103 
Presentation of grounds for review, § 797, pp, 52- 
60 

Presumptlons, § 805 

Principal on appeal bond, liability, § 816(1) 

Questions of law and fact, post 
Reasons, statement, necessity, § 800 
Recommittal of case, discretion of lower court, 

§ 806 

Record, § 801, pp. 67-72 

Authenticity or suflaciency, objection, neces¬ 
sity, § 797, p. 65 

Bringing up entire record, § 795, p. 50 
Contents, § 801, p. 68 
Correction, § 801, p. 72 

Manifest and fundamental errors apparent 
on, § 797, p. 57 
Presumptions, § 805 
Sc<9e and eztent of review, § 803 
Re<^ucUon of judgment, § 811 
Referee, remandlng record to, order, $ 795, p. 50 
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Proceedings for further review—Continued 
Regularity, presumption, § 805 
Rehearing, § 799, p. 62; § 816 

Refusal, disci^etion of lower court, § 806 
Rellef on determination and disposition of cauae^ 
§ 809 

Remand, § 813 

Affirmance of judgment, § 810 
Disposition of cause by, § 809 
Effect, § 795, p. 50 
Final decision, effect, § 796, p. 49 
Remedy, nature and form, § 793 
Remittitur, 

AflSrmance of judgment on condition, § 810 
Disposition of cause by, § 809 
Rendition of final judgment, record, contents, 

§ 801, p. 68 

Res judicata, case dismissed without hearing on 
ground of, § 795, p. 49 

Reservation below of grounds for review, § 797, 
pp. 52-60 

Restriction to theory on which case tried below, 
§ 797, p. 64 
Reversal, 

Award, failure to appeal, § 796 
Board*s decision on finding, § 795, pp. 47, 49 
Reversal of judgment, § 812 

Grant of new trial upon, § 814 
Prejudiclal error, § 808, p. 98 
Right of further review by appeal or writ of error, 
§ 793 

Right of review, § 796 
Rules, 

Record prepared in accordance with, § 801, 
p. 67 

Scope, applicability, § 807, pp. 96-98 
Rules of practice and procedure, § 793 

Persons participating in trial under, § 796 
Taklng in accordance with, § 799, pp. 60, 61 
Writ of error, § 793 
Satisfied judgment, § 795, p. 48 
Scope and extent, §§ 803-^08 
AflSrmance of judgment, § 810 
Determination of cause, § 809 
Discretion of lower court, § 806 
Disposition of cause, § 809 
Errors, harmless or prejudiclal, § 808, pp. 98- 
103 

Findlngs, § 807, pp. 79-98 
Harmless errors, § 808, pp. 98-103 
Modification of judgment, § 811 
New trial, grant, § 814 
Parties entitled to allege error, § 804 
Prejudiclal errors, § 808, pp. 98-103 
Presumptions, § 805 
Questions of fact, § 807, pp. 79-98 
Questions of law, § 807, pp. 79-98 
Remand of case, § 813 
Reversal of judgment, § 812 
Verdict, § 807, pp. 79-98 
Security, liability on, § 816(1) 

Determination, § 816(2) 

Service, 

Bili of exceptions, necessity, § 799, p. 62 
Notice of appeal, time for, $ 799, p. 64 
Setting aside award or decision of board or com- 
mission, final decision, § 795, p. 49 
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Proceedings for further review—Gontinued 

Special issues, failure of jury to answer, objec- 
tion, requisitos, § 797, p. 64 
Specific objection to finding of court, § 797, p. 54 
Specification of errors, necessity, § 800 
Statements, 

Briefs, § 801, p. 72 

Reasons or grounds, necessity, § 800 
Statutes, 

Assignments of error, requisitos by, § 800 
Compliance with, § 793 

Record, preparation in accordance with, § 801, 
p. 67 

Requiring atiirmation, reversal or modifica- 
tion of decision, § 795, p. 50 
Taking in accordance with, § 799, p. 60 
Time for taking and perfecting prescribed by, 
§ 799, p. 63 

Stay of execution, § 799, p. 63 
Subject matter, 

Objection to jurisdiction in higher court, 
§ 797, p. 58 

Question of jurisdiction, raising, § 794 
Submission of issues, 

Consideratioii for first time, § 797, p. 56 
Ruling on, harmless error, § SOS, p. 100 
Subrogation, 

Aetion against surety on appeal bond, § 816(2) 
Substitution of parties, objections, requisites, 
§ 797, p. 54 

Sufficiency of evidencc, 

Objection, necessity, § 707, p. 53 
Prosccution for ojETcnsos, § 914 
Hemand of case, § 813 
Scope and estent, § 807, pp. 82-84 
Supersedeas, 

Oefect, dismissal, effect, § 802 
Necessity, § 790, p. 03 
Surety on appeal bond, liability, § 816(1) 

Taking, § 709, pp. 00-66 

Taking and perfecting, § 709, pp. 60-06 

Failure to take within time prescribed, dis¬ 
missal, § 802 
Time for, § 709, pp, 63-65 
Term of court, time of taking appeal, § 799, p. 65 
Time, 

Record, muking and filing, § 801, p. 71 
Taking and perfecting, § 799, pp. 0^-03 
Timely appeal, presuniption, S 
Transfer petition to transfer, olTect, § 793 
Transcript, 

Complete testlmony, necessity, § 801, p. 68 
Record, time, maklng up and filing, § SOI, 
p.71 

Trlal de novo in lower court, § 807, pp. 85-95 
Trial on wrong tbeory, remand, § 813 
Trivial error, § 795, p. 48 
Venue, 

Placo of, § 794 

Specific objection, § 707, p. 54 
Verdiet, 

Error cured by, § 808, p. 100 
Informalittes, reversal of judgment, { 812 
Scope and extent, § 807, pp. 79-98 
Waiver, 

Grounds, § 803 
Procedural defcct, { 700 


Proceedings for furtber review—Continued 
Witnesses, 

Oompetency, presiimption, § 805 
Experts, remand to fix fces, § 813, p. 110, 
n. 78 

Writ of error, § 793 

Failure to take and perfect within time pre¬ 
scribed, dismissal, § 802 
Insanity of party, determination, § 794 
Persons participating in trial, right of appeal 
by, § 796 

Petition to transfer, § 793 
Right of further review by, § 793 
Time for, § 799, p. 64 
Proceedings to secure compensation, 

Generally, §§ 41^23 
Abatement or revival, § 417 
Abrogation of defenses, 

Assumptlon of risk, § 941, p. 406 
Employer’s failure, § 940 
Fellow servanfs negligence, § 942 
Administrative ratber tban judicial, § 415, p. 245 
Admlssibility of evidence, §§ 525-546 
Advanced payments, § 423 
AfRdavits, § 579 

Answer or notice of defense, §§ 498-503 
Application, 

Institution of proceedings by filing, § 414 
Petition or complaint, §§ 488-503 
Arbitration, § 415, p. 249; §§ 486, 487 
Assignments of error and briefs, §§ 747, 748 
Assumpsit for breacb of contract, § 415, p. 253 
Autopsies, § 485 
Award or judgment, §§ 638-659 
Boards or commissions, proceedings before, $ 415, 
pp. 249, 251 

Biirden of proof, §§ 516-524 
Clvil code Inapplicable, § 415, p. 246, n. G 
Civil practice act and rules of supreme court in¬ 
applicable, § 416, p. 246, n. 6 
Claim for compensation, §§ 458-483 

Institution of proceedings by filing, § 414 
Common law, consolidatioii, ground for, § 418 
Compliance with statutory conditions, § 416, p. 253 
Conditious precedent, § 416 
Consolidation, § 418 
Continiiances, § 421 

Costs, expenses and attorney’s fees, §§ 817-825 
Courts, proceedings in, § 415, pp. 215-253 
Dcath of henefleiary, employee or employer, abate¬ 
ment, § 417 

Decisions reviewable, §§ 683-688 

Demand for medical attentlon, necessity, § 416, 

p. 250 

Dopositlons, § 580 

Determination and disposition of proceedings, re¬ 
view, §§ 782-792 

Dismissal and nonsuit, § 422, pp. 264-268 
Dismissal, hearing and rebearing, review, §§ 749, 
750 

Dispute or disagreement, necessity, § 416, pp. 253, 
254 

Effect of proceedings, review, supersedeas or stay, 
§§ 734, 735 
Evidence, $§ 609-680 

Exdusiveness of remedies, employer’s failure, 
§ 933 
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Proceedings to secure compensatioii—Gontinued 
Falr dealing requlred, § 416, p, 254, n. 89 
Filing, <daiin or appUcation, § 414 
Findings, §{ 760-764 

Facts and concluslons of law by board, com- 
mission or court, §§ 627-637 
Hearing in determination, necessity for dlsmissal, 
§ 422, p. 266 

Hearing or trial, §§ 681-637 
Institution, $ 414 

Gonditions precedent, § 416 
Person to wbom payment is to be made, § 429, 
p. 289 

Issues, proof and varlance, §§ 604^-508 
Judlcial inqulry, preservation of principies, § 415, 
p. 246 

Jurisdiction and venue, §§ 424-427 
Review, §§ 676-682 
Jury trial, §§ 621-624 
Liberal construction, § 416, p. 246, n. 6 
limltatlons, §§ 436-444 
Loans, daimant, § 423 
Medical examination of employees, § 484 
Motions, § 419 

Nature and form, § 415, pp. 244-250 
Remedy, §§ 669-675 
Notice, §§ 445-457 

Motlon for dlsmissal, i 422, p. 266 
Proceedlngs as, § 448, p. 322 
Operatlon and effect, dlsmissal, § 422, p. 267 
Order, dlsmissal, § 422, p. 267 
Partial dlsmissal, § 422, p. 266 
Parties, §§ 426-435 
Review, §§ 716-720 

Persons agalnst wbom proceedings may be 
brougbt, § 430 

Petltions, consolidation, § 418 
Pleading, §§ 488-508, 949 
Practlce and procedure, 

Rules applicable, § 415, pp. 244, 246 
Tecbnical rules inapplicable, § 415, pp. 249, 
250 

Presentation and reservation below of grounds of 
review, §§ 691-715 
Presumptions, §§ 509-515, 956 
Proceedings for further review, §§ 793-860 
Process, Service, § 414 

Production and reception of evidence in examina- 
tion of witnesses, §§ 591-598 
Provisional allowances, § 423 
Questions of law and fact, §§ 599-620, 760-764 
Record, review, §§ 736-746 
Ref erence, §§ 625, 626 

Refusal of pay or nonpayment of compensation, 
§ 416, pp. 254, 255 

Rebearing and new trial, §§ 660-668 
Review, §§ 669-^16 
Rlgbt of review, §§ 689,690 
Rules and regulations, § 415, p. 248 
Scope and extent of review, §§ 751-764 
Service of process, § 414 

Setting aside dlsmissal and relnstatement of 
cause, § 422, p. 267 

Statutory procedures, § 415, pp. 244r-249 
Stlpulations, § 420, pp. 259-263 
Sui generis, $ 415, p. 245 
Suxnmary remedy, § 415, p. 245 


Proceedings to secure comi)ensation;—Gontinued 
Summons, § 414, p. 244, n. 83 
Superior court rules of procedure inapplicable, 
§ 415, p. 246, n. 6 

Taking and perfectlng proceedings for review, 
§§ 721-733 

Tecbnical rules of practice and procedure inap¬ 
plicable, § 415, pp. 249,250 
Tender of compensation, dlsmissal, effect, } 422, 

p.266 

Time for institution, §§ 436-444 
Trial de novo, review, §§ 765-781 
Verdicts, §§ 760-764 

Weigbt and sufflciency of evidence, §§ 547-578 
Proceeds of farm, purpose, farm labor test, § 33, p. 193 
Process, 

Appeal and review, § 729, p. 1091 
Notice, proof, § 729, p. 1089 
Waiver, § 726 

Gonstitutlonality of statutes, presumptions, § 19, 
p. 78, n. 66 
Dedned, f 30 

Electric Ugbt and power line construction, etc., 
§ 36, p. 208 

Executlon and issuance, daim for compensation, 
effect, i 461, p. 355 

Foreign jurisdiction, defendants in, § 25, n. 95 
Hearings, § 583 

Independent contractors, § 106, p. 362 
Judgment, conclusiveness of, § 658, p. 995, n. 69 
Limltatlons, effect, } 437, p. £^7 
Nonresident employers, constitutlonality of stat¬ 
utes, § 19, p. 78 

Petition to set aside award, delay autborizing 
action to mature award, § 842, p. 170, n. 74 
Proceedings for further review, 

Bili of exceptions, necessity, § 799, p. 62 
Dlsmissal, failure to serve, § 802 
Proceedings to secure compensation, § 414 
Review, § 729, pp. 1087-1092 
Servers, railway operatlon, § 36, p. 213 
Setting aside award, cross action, § 767, p. 1274 
Setting aside default judgment, oversight, § 780, 
p. 1341, n. 97 

Subpoenas, generally, post 
Summoning witnesses, § 588, p. 845 
Tbird-person tort-feasors, limitations of ac- 
tions, § 1014, p. 554, n. 19 
Trial de novo, pleadings, § 767, p. 1269 
Weigbt and sufficiency of evidence, § 577, p. 817, 
n. 44 

Processing agricultural products, exemptions, § 33, 
p. 191, n. 6 

Produce dealer, storage, § 36, p. 214 
Produce fumisbed by employer, wage computations, 
§ 294, p. 1013, n. 66 
Production of evidence, 

Hearings, etc., §§ 591-597, pp. 838-845 

Holding case open, § 595 

Review, 

Discretion of court, § 758 
New trial motion, § 713 

Summoning witnesses by board, § 598, p. 845 
Trial de novo, § 774^ pp. 1303-1306 
Productivity, 

Ourtailment, wage computation, business condi- 
tions,§ 294 p. 1018 
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Productivity—Continued 

Disability, earning power, § 296, p. 1037 
Impairment of earning capacity, § 296, p. 1032 
Work, independent contractor, control, § 92, p. 323 
Profanity, employee’s intent to injure another, § 265, 
n. 93 

Professions. Trade or business, generally, post 
Profits, 

Business conducted for, coverage, § 35 
Oomputation of compensation, bonuses, § 294, p. 
1012 

Course of business, § 70, p. 294 
Defined, § 30 

Earning capacity, weigbt and sufficiency of evi- 
dence, § 568, p. 777, n. 81 

Govemmental bodies as employers, § 56, p. 257 
Impairment of earning capacity, § 295, p. 1032 
Loss, anticipated profits, damagcs, failure to is- 
sue policy by private insurer, § 372, p. 90, 
n. 28 

Making, independent contractor test, § 103 
Medica! Service contracts, § 266, p. 917, n. 27 
Number of employees, nature or place of business, 
§43 

Partner*s sbare, § 79 

Pnl)lic employees, § 116, p. 404 

Sharing, 

Oomputation of compensation, wage basis, 
§ 204, p. 1010 

Employcr-cmployce rclation, tcsts, § 64, p, 276, 
n. 7 

Street repalr employees, exclusions, § 117, p. 410 
Wage computatlon, sclf employment, § 294, p. 1020 
Prog^iasis of Injury, award, § 640 
I»rogrcsslve injury, computatlon of compensation, 
earniug.s basis, § 292, p. 980, n. 77 
Prohiblted risks, voluntary assumption, § 219, n. 12 
l*rohibition, assignincnt or transfer of claim for com- 
ponsation, § 387 

Projection room, motion picture tbeater, workshop, 
§ 36, p. 220 
Promotion, 

Impairment of earning capacity, § 205, p. 1032 
Llkellhood, wage computatlon, § 294, p. 1024, n. 50 
Proof, 

Burden of proof, generally, ante 
Evidence, generally, ante 
Pacts an<l drcumstanccs, generally, ante 
Proof and varlance. Issues, generally, ante 
Proper parties, § 428 

Application for compensation against, § 430 
Thlra-i)erson tort-feasors, § 1019, pp. 604-068 
Property, 

Communlty property, generally, ante 
Damage action, abrogation of defenses, 
AHSumption of risk, f 941, p. 408 
Oontrlbutory ncgllgence, § 040, p. 405 
Fellow servant*s negligcnco, § 942 
Employec, care, etc., course of employment, j 221, 
p. 735 

Employer, emergencios, § 257(2) 

Owners, 

Liablllty, action against tbird persons, § 985, 
p. 468 

Maintenance of property, course of business, 
§ 70, p. 295 

Value, rules of evidence, { 547(12) 


Proportionate compensation. Apportlomnent of oom- 
pensation, generally, ante 
Proprietary functions, 

City employees, § 116, p. 404, n. 49 
Independent contractor, employee of govemmental' 
body, § 118 
Proprietors, 

Contractors’ employees, liability to, § 108, p. 375 
Liability, § 111 

Propriety of statutes, constitutionality, § 19, p. 70 
Prorating, 

Attorney fee, costs of settlement with third-party 
tort-feasor, § 1040, p. 612, n. 66 
Award, previously impalred condition, § 298, p.- 
1048 

Distribution of recovery against tbird-party tort- 
feasors, § 1042, p. 623, n. 61 
Lien on recovery from third-party tort-feasor, 
§ 1041, p. 618, n. 6 
Payment of compensation, § 830 
Private Insurance, reimbursement between insur- 
ers, § 377, p. 125 

Prosecution of claim, deatb benedts, § 135 
Prospective employee, § 66 

Applicability of aet, § 62, n. 1 
Prospective operation of statutes, adjustment or ter- 
mination of compensation, § 8^, p. 191 
Prostatitis, evidence, § 555(11), p. 705 
Prostration, hernia, evidence, § 555(13), p. 719 
Protection, 

Defined, safety devices, § 262 
Employers, 

Privato Insurers, § 372, p. 90 
Third persons, assaults by, § 227, p. 767 
Paliure to use, § 262 

Protest, disability benefits, deatb of employee, § 149, 
n. 52 

Protruslon, hernia, 

Construction of statute, § 555(13), p. 715, n. 45 
Defined, § 185, p. 638 
Province, 

Arbitrator, etc., § 626 

Compensation authorities, revicw by court, judg- 
ment, § 780, p. 35 

Jury, third-person tort-feasors, instructions, 
§ 1031 

Proximate cause, 

Accident, § 157 

Accidental injury, disoase, § 167, p. 550 
Actions, 

Burden of proof, § 956, p. 425 
Negligcnco of employer, § 944, p. 411 
Admissibility of evidence, § 530 
Ccrebral hemorrhago, § 184, p. 621 
Contril)utory negligencc, § 040, p. 405 
Court review, § 76,3(9), p. 1223 
Death, § 204. pp. 664, 665, n. 74 

Actions against employer, allegation, neces- 
slty, § 976 

Bxpert testlmony, § 555(5), p. 674 
Direction of verdlct, socond accident, § 777, p. 1322 
Disability, § 203, p. 662 

Instructions to jury, § 623 
Disease, §§ 163,256 

Weakened resistance, § 167, p. 551 
Employee^s negligence, § 213 
Evidence, medical treatment, § 555(9), p. 693 


1471 



WORKMEN^S COMPENSATION 


Proximate caase—Continned 
Findings, § 629, p. 904, n. 32 
Intoxication, § 629, p. 906 
Pnrther dlsabillly, § 180 
Heart conditlon, § 177 
Injupy,§179; § 203, p. 663 

Abrogation of defenses, contributory negU- 
gence, § 940, p. 404 
Aetion against third person, § 984 
Arising out of employment, § 209, p. 286 
Burden of proof, § 521, p. 488 
Llability, successive insurers, § 373, p. 97 
Negllgence of third person, right of action, 
§ 984 

Pre-existing inflrmity, § 172 
Intoxication, §§ 263, 336 
Motor vehlde laws, violations, § 260 
Neurosis, § 168* p. 653 
Occupational diseases, 

Extra hazardous employment, § 169, p. 567, 
n. 15 

Nature of employment, § 169, p. 573 
Succeeding employments, § 46, p. 238 
Pre-existing disease, § 298, p. 1050 
Pre-existing weakness, § 170, p. 590 
Questlon of faet, miseonduct, § 612, p. 875 
Questions of law and fact, § 610, pp. 866-869 
Statutes, violations, § 260 
Susceptibility to injury, § 173 
Third-person tort-feasors, 

Negllgence, S1030, p. 593 
Pleadings, § 1023, p. 576 
Torta, § 10, p. 68 

Traumatlc disease, course of employment, § 164 
Violation of statutes, § 246 
Welght and sufficiency of evidence, fali, § 556, 
p. 760 

Proximate consequences, §§ 203-207, pp. 660-671 
Psittacosis, burden of proof, § 521, p. 500 
Psychasthenia, evidence, § ^5(11), p. 705 
Psychiatric examlnatlon, sufflciency of evidence, § SCO, 
p. 264, a 64 

Psychic shock, surgical operations, 1201 
Psyehic trauma, injury, § 168, p. 5W 
Psychoneurosls, 

Neurosis, ante 

Traumatlc neurosis, generally, this index 
Psychoneurotic disability, evidence, § 555(15) 

Psychosls, 

Expert testimony, causation, § 555(5), p. 675, n. 70 
Modidcation of award, suflaciency of evidence, 
§ 860, p. 274 

Physical injury, § 168, p. 554 
Suidde resulting, payment of compensation from 
special fund, § 837, p. 154, n. 31 
Traumatic psychosls, modification of award, sufd- 
ciency of evidence, § 860, p. 274 
Ptomaine poisoning, § 168, p. 657 
Public charges, 

Diminishing likellhood of injured workmen be- 
Corning, constitutionality of statutes, j 19, 
p. 72 

Preventing employee from becoming, § 5, p. 46 
Public employment, 

Dlsabillly compensation, stopping, § 296, p. 1044, 
a28 

li^ihidDier of employees, S 42, p. 228, a 11 


Public employment—Continued 

Physician, employee status, f 106, a 42 
Public interest, 

Commutation of payments, § 338, n. 98 
Constitutionality of statutes, § 19, p. 72 
State, § 5, p. 40, n. 63 

Public officers and employees, §§ 115-119, pp. 398-424 
Appeals, parties, § 716 

Oausal connectlon, weight and sufflciency of evi¬ 
dence, § 556, p. 766 
Evidence, § 550, p. 636 
Exclusions, § 117, pp. 408-422 
Hearing, jurlsdiction, § 677, p. 1028 
Medical and hospital expenses, reimbursement 
from recovery against third-party tort-feasor, 
§ 1041, p. 620, n. 32 

Payment of compensation from special fund, § 837, 
p. 163, a 23; § 837, p. 156, n. 46 
Powers, custom, enlargement, § 217, p. 720, n. 99 
Reimbursement by third-party tort-feasors, excess 
of amount due for compensation, § 1041, p. 619 
Retirement, 

Allowance affecUng liability of special fund 
for reopened cases, § 837, p. 164, n. 91 
Prohlbition of exacting part of cost of work- 
men’s compensation, § 913, p. 347 
Right of appeal, state, § 689 
School distrlcts, § 117, p. 411 
State offlcers, members of boards or commissions, 
§ 381, p. 132 

Treasury, employees, § 116, p. 403 
Public policy, 

Children, illegal employment, § 113, p. 395, n. 39 
Oompulsory acts, § 2, n. 34 
Oonstruction of statutes, § 20, p. 94 

Employee and beneficiaries, § 20, p. 116, a 48 
Course of employment, § 208, p. 676, n. 39 
Death benefits, 

Ohildren’s age, § 141(3), p. 492, a 83 
Meretricious cohabitation, § 140(2), p. 469, 
n. 65 

Bmployers, § 37, n. 19 

Poreign law contrary to, § 22, p. 151, n. 20 
Forum, contract and injury outside state, en- 
forcement of foreign law, $ 25 
Governing law, 

Gontracts, § 22, p. 148 
Intent of parties, § 23, p. 157 
Hearings, expediting, § 584, n. 88 
Highway workers, § 117, p. 410 
Law of forum, % 22, p. 148, n. 96 
liberal construction of statutes, $ 20, p. 102, n. 91; 
§ 20, pp. 105,108 

liump sum payments, approval, § 338, a 94 
Out-of-state contracts, 

Comity, § 24, p. 165 
Theory of liabiUty, § 24, p. 163 
Preduding other recovery, § 918, p. 356, n. 13 
State, enabling amendments, § 17 
Statutes, § 6, p. 49, a 38 

Volunteer flLreipen, scope of employment, § 117, 
p. 418 

Public vessels act, 

Action under, § 918, p. 366, n. 46 
Seaman’s action under, $ 918, p. 367 
Public welfare, performing work in letum for, | 117, 
p. 419 
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Public Works, 

Adininistration, timekeeper, earning capacity, 
§ 302, p. 1083, n. 77 

Bmployee of contractor with United States in ter- 
ritories and possessions, § 26, p. 174 
Publication, 

Boards or commissions, rules or regulations, § 385, 
p. 153 

Order of board, safety devices, § 333, p. 1205 
Publications, evidence, § 547(12) 

Puerto Rico, history, § 5, p. 48 

Pugilistic skill, fight to test, § 226, p. 769, n. 23 

Pulling, strain, § 182, p. 613 

Pulmonary asbestosis, occupational diseases, § 169, 
p. 566, n. 10 

Pulpwood carrier, erection of trougli for, § 36, p. 209 
Punch press belper, violation of rules, § 245, p. 868, 
n. 45 

Punching time clock, § 242 

Puncturing abdominal wall, hernia, evidence, § 565(13), 
p. 719 

Punitive damages, 

Aetion for injuries, limitations, § 946 
Award omitting, actions, § 936, p. 394 
Gross negligenee of ernployer, § 927 
Scope of acts, § 926, p. 380 
Thlrd-pcrson tort-feasor*s liability, action by or on 
belialf of ernployer or insurer, § 1039, p. 605 
Third persons, actions against ernployer, 
Assumption of risk, § 072 
Burden of proof, actual loss or injury, § 977 
Contributory negligenee, § 971 
Negligenee of fellow servant, § 973 
Pleading actual loss or injury, § 976 
Third persons, liablUty, S1038, p, 603 

Willful act, omisslon or gross negligenee of 
ernployer, § 968 
Wrongful death, 

Burden of proof, § 077 
l*leading actual loss or injury, § 976 
Purposes, § 5, pp. 36-48 

Acts, constructlon, § 20, pp, 105,122,127 
Deviatlon from emi)loynient, test, 8 222, p. 747 
Bmployoe, 

Arising out of employment, 8 209, p, 691 
Oausal tonnectioii, weight and sufficiency of 
evidence, 8 65^ p. 745 

X^egislature, agricultural workers, exemptions, 
8 33, p. 191 

Principal contractores liability, 8 107, p. 366 
Itemedial acts, 8 20, p. 104 
Putative wife, death beneflts, 8 140(2), p. 466 
Pyramiding of compensation, schedule Injuries, 8 310, 

p. 1118 

Qualillcations, 

Jurors, trial de novo, 8 770, p. 1301 
Medical examlncrs, 8 484, pp. 421,422 
Medlcal experts, 8 537, p, 550 
Quantitative basis, payment on, independent con¬ 
tractor test, 8 101, p. 346 
Quantity of work, independent contractor, 

Contrai, 8 02, p. 328 
Test, 8 98 
Quarrles, 

Blasting rock in sewer diteh, 8 36, p, 212, n. 61 
Kmployee status, quarrymen, 8 100 
Laborer, coverage, 8 124, n. 3 


(Juarries—Oontlnued 

Rock-hauling, independent contractor test, 8 98 
Stone crusher, operation, 8 36, p. 213 
Quarters fumished by ernployer, 

Choice, employee, 8 231, p. 787, n. 50 
Working hours, injury before or after, 8 230, 
p. 782 
Quashing, 

Appeal, 

Delay, 8 727 
Rebearing, 8 660, p. 999 
Certiorari, 

Bili of exceptions, 8 737, n. 24 
Interest in judgment, 8 729, p. 1092 
Exeeution, judgment for compensation, § 846, 
p. 179 

Quasi contraets. Contracts, ante 

Quasi corporations, boards or commissions, 8 379, 

p. 128 

Quasi criminal conduct, 

Ernployer, increase of compensation, 8 332, p. 1198 
Safety rule violations, 8 261, p. 904, n. 89 
Quasi estoppel, limitations on proceeding to review 
agreement or settlement, 8 904, p. 326 
Quasi judicial body, appellate court; 8 751, p. 1128 
Quasi judicial capacity, referee, 8 626 
Quasi judicial office, boards or commissions, creation, 
8 382 

Question mark, report of accident, admisslon in, 8 915, 
p. 351, n. 80 
Questioning witnesses, 

Oommission, § 598, p. 846 
Objections, 8 691 
Questions, 

Boards or commissions, jurisdiction, § 383, p. 139 
Hypothetical questions, generally, ante 
Moot questions, generally, ante 
Proceedings for further review, 

Exceptions to reserve, 8 797, p. 68 
Jurisdiction, raising, 8 794 
Record on appeal, 8 745 
Scope of review, 8 753, pp. 1134-1138 
Waiver, 

Appeals, objections, § 707 
Funeral expenses, admissions, 8 284, p. 061 
Medlcal and hospital expenses, trial de novo, 
8 287, p. 970 

Questions of law and fact, 88 600,960 
Acceptance of act, 8 607 
Accident, 

Evidence, 8 566(1), pp. 663-669 
Medical testimony, § 555(5), p. 672 
Actions, 8 581 

Award, 8 844, p. 174 

Acts incidental to employment, 8 611, p. 873 
Acts outside duties, 8 611, p. 872 
Addltional medical Service, 8 285, p. 965 
Affirmance, dismissal of appeal, 8 783 
Aggravation, previously impaired condition, 8 610, 

p. 868 

Amount of compensation, 8 613 
Appeal and review, ante 
Arbitrator, 8 026 

Average wage, computation, 8 293, p. 098, n. 47 
Award, 

Contents, 8 644, p. 953 
Jurisdiction, 8 654, p. 977 
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Qnestioiis of law and jTAct—Oontinned 

Boards or commissions, power to determine, § 384, 
pp. 146,147 
Certiorari, § 685 

Co-employees* assanlts, $ 226, p. 767 
Oompensable injuries, § 609 
Oompensation agreements, aedon to set aside, 
§ 412, p. 236 

Conclusiyeness of award, $ 853, p. 201, n. 36 
Conflicts in evidence, § 599, p. 852; § 960 
Oonstruction of statutes, ante 
Contract of employment, place, § 602 
Course of employment, § 611, pp. 869-874 
Death, evidence, § 556(8) 

Decisions or decrees of boards or commissions 
concluding parties, § 386 

Department decisions, review, § 763(4), p. 1201, 
n. 75 

Dependents, 8 608 

Directed verdict, motions, both parties, § 777, 
p. 1323 
Disability, 

Gompensadon, § 616 
Evidence, § 665(8) 

Lay testimony, § 565(5), p. 676 
Eamings, § 614 

Impairment, eaming capacity, § 615 
Election of remedies, 8 990, p. 498 
Employees, 

Status, 8 763(9), p. 1229, n. 26 
Within act, 8 606, pp. 867-860 
Employers, 

Misconduct, § 617 
WitMn act, 8 605 
Employments included, § 604 
Elndings, 8 629, p. 900 

CSommisslon, review, 8 763(3), p, 1179, n. 19 
Separate statement, 8 630, p. 912 
Sustaining, 8 763(7), p. 1216, n, 60 
Going to and from work, 8 232, p. 817 
Hearing, 88 599-620, pp. 849-884 
Inferences, 8 599, pp. 849, 852 
Instructions to jury, 

Burden of proof, 8 778, p. 1326 
Wlthdrawing, 8 778, p. 1324 
Insurance, 8 618 
Interstate commerce, 8 603 
liability, review, 8 763(7), p. 1213, n. 28 
Liberal construedon of statutes, 8 20, p. 103, 
n. 91 

Loss of visual efficiency, § 316, p. 1135 
Lump sum payments, 8 3^ 

Trial, 8 349 

Medical and hospital expenses, 8 285, p. 963 
Medical Services, ante 

Mentally deficient and mentally ill persons, ante 
Misconduct, employee, 88 258, 612 
Mixed questions, 8 600 

Oommission’s award, § 763(1), p. 1167 
Elndings, separate statement 8 630, p. 912 
Interstate commerce, 8 628 
Review by court, 8 763(9), p. 1226, n. 9; § 763 
(9), p. 1232 

Submission to jury, 8 777, p. 1319, n. 91 
Trial de novo, 8 766, p. 1264 ; 8 766, p. 1313, 
n. 58 

Occupadonal diseases, 8 763(9), p. 1224, n. 91 


Questions of law and fact—Continued 

Panel of physicians, employer furnishing, 8 273, 
p. 934, n. 12 

Partnerships and partners, ante 
Payment of wages, employer-employee relation, 
tests, 8 65, p. 275 
Period of compensation, 8 613 
Permanent injuries, intent of legislature, 8 304, 
p. 1094 

Personal in jury actions, 8 960 

Physically impaired persons, 8 763(9), p. 1226 

Physicians, contracts, 8 279, p. 945, n. 27 

Place of contract, 8 602 

Presumptions, ante 

Private Insurance, 

Boards or commissions, jurisdiction, 8 377, 
p. 123 

Premiums or rates, 8 371, p. 83 
Proceedings for compensation, § 620, pp. 881-884 
Proceedings for further review, 8 793 

Jurisdiction, raising question of, 8 794 
Procedure, 8 797, p. 52, n. 31 
Questions not raised and properly preserved, 
8 797, p. 52 

Questions reserved for advance of higher 
court, 8 799, p. 62 

Exceptions to reserve, 8 797, p. 68 
Record, contents, § 801, p. 69 
Scope and extent, 8 807, pp. 79-98 
Proximate cause, 8 610, pp. 866^69 
Remand, § 788, p. 30 

Direction of award, § 788, p. 33 
Reversal, welght of evidence, 8 763(8), p. 1217 
Review. Appeal and review, generally, ante 
Statements or admissions relating to, admissi- 
biUty, 8 525, p. 612 

State’s action to enforce award, 8 843 
Third person tort-feasors, 8 1032 
Trial court, 8 1036 
Trial de novo, 8 776, pp. 1311-1315 
Undisputed facts, 8 599, p. 853 
Waiver, rights, 8 619 

Weight and sufficiency of evidence, 8§ 599, 600, 
pp. 849, 854 

Employer*s misconduct, 8 617 
Proximate cause, 8 610, p. 868 
Wrongful death actions jury questions, 8 078 
Quitting, 

Employee, assault, 8 229 

Job, going for pay, 8 241 

Severance, master and servant relation, 8 63 

Work, 

Independent contractor test, 8 03, p. 332 
Preparations for, 8 220, p. 724 
Quo warranto, proceedings against new members of 
boards or commissions, 8 381, p. 135 
Quorum, boards or commissions, § 381, p. 136 
Award, 8 638, p. 946 

Quotient verdict, new trial, § 781, p. 1344, n. 15 
Rabbis, coverage, 8 36, p. 204 
Racing meets, state as employer, 8 56, p. 257, n. 79 
Radiation, exgosjxre to, disease, 8 167, p. 550 
Radiator, lifting, plumbing, 8 36, p. 213 
Radical operation, hernia, remedial procedure, 8 185, 
p. 638 

Rafting logs, 8 36, p. 210 
Ragpickers, longshore work, 8 36, p. 211 
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Kailings on scaffolds, increased compensationi, § 333, 
p. 1206, n. 88 
Bailroads, 

Acceptance of act by employers not subject 
thereto, common law defenses, § 48 
Brakemen, generally, ante 
Oars, 

Repair, § 36 

Unloading tnicks from, mechanics, § 36, 

p. 221 

Clerk, railroad motorman transferred to, Dupuy- 
trcn’s contracture disease, § 109, p. 583, n. 25 
Collision, causal connection, evidence, § 556, p. 758 
Crossing, 

Death of employee at, transportation by em- 
ployee, § 236, n. 1 

Going to Work, employer’s premises, § 234, 
p. S20, n. 67 

Private way, § 238, p. 849, n. 31 
Grossties, logging, § 36, p. 210 
Director general of, applicability of statutes, § 56, 
p. 258 
Employoes, 

Maritime employment, § 26, p. 174, n. 47 
Scope of employment, § 920 
Plmployments included, evidence, § 548 
Fare, medical treatment, § 266, p. 916, n. 24 
Jurisdictlon, § 425, p. 272, n. 12 
Ijoading crew, logging, § 36, p. 210 
Malntenance liability, § 110, p. 3SS, n. 63 
Motorman transferred to railroad clerk, Dupuy- 
tron’s contracture disease, § 169, p. 583, n. 25 
Noncomplianco with act, evidence, § 57«, p. 824 
Operation of, § 36, p. 213 

Premises of, § 231, p. 787, n. 50; § 234, p. 825 
Stations, 

Accldental shooting, § 228, p. 773 
Going to and from work, stairway, § 239, 
n. 61 

Street rallways, generally, post 

Switclimen, coverage, 3(5, p. 221 

Tie makers, independent coiitractors, § 10(5, p, 361 

Tracks, 

Itopalr, hazardoua employmont, § 36, p. 208 
Walkiiig betweon, leavlng piant after receiv- 
Ing pay, § 241, ii. 92 

Transr)ortatlori by omploycr, § 235, p. 8,37, n, 50 
Travel on, course of employment, § 231, p. 796 
Yarda, contractor’» premises, § 107, p. 369, n. 16 
Raihvay express, coverage, § 36, p. 207 
Raln. § 251 

Kxposure to, § 188 
Protectioii from, S 220, p. 726, n. 79 
Raking hay, exemption, § 33, p. 196 
Rauch company, house constnictiou, § 33, p. 196 
Ranch lalK>nirs. Farm laborors, generally, ante 
Ranch wagon, driver, H ,33, p. 196 
Ranches. Farms, generally, ante 
Bank, 

Annual average earnings, § 67 
Employee, wage computatlon, cUange, § 294, 
p. 1024 

Rates and charges, 

Comi)ensatlon, 

Aetion for injuries, damages, § 916 
Xnsurer’s admissions, $ 289 


Rates and charges—Continued 

(Uonstitutionality of statutes, § 19, pp. 81, 84 
Contributionis, § 19, p. 78 

Contribution, death benefits, partial dependents, 
§ 323, p. 1167 

Earnings, computatlon of compensation, § 292, 
p. 979 

Hospital associations, proceedings, § 281 
Hospitals, jurisdiction, § 279 
Insurance, § 353(1) 

Board, retroactive operation of statutes, § 21, 
p. 138 

Private, § 371, p. 74 

Medical and hospital Services, § 277, p. 941 
Burden of proof, § 522 
Evidence, § 284, p. 959 

Payment, independent contractor test, § 101, 
p. 348 

Retroactive operation of statutes, § 21, p. 134 
Transportation by employer, § 235, p. 844 
Ratification, 

Claimanfs choice of physician, § 284, p. 960, 
n. 62 

Hiring by agent of employer, § 39 
Unauthorijsed claim for compensation, § 459 
Rating schedule, degree of hazard of employments, 
§ 27, p. 177, n. 67 

Rational consequence, arising out of employment, 
§ 210, p. 692 

Rational inferenees, § 547(6) 

Reading, 

AU provisions of act together, § 20, p. 126 
New provisions into act, liberal constructioni, 

§ 20, p. 120 

Real cstate, 

Holdings, business, § 35, n. 1 
Subdividlng, § 36 

Real party in interest, § 429, p. 289 
Modification of award, § 858 
Private Insurance policy, § 376, p. 108, n. 27 
Third-person tort-fcasors, § 1015, p. 559 
Insurer, § 1019, p. 508 

Reappralsal of injury, permanent total disability, 
§ 300, n. 14 
Reargument, S 750 

Reasou for award, scope of review, § 752, p. 1133 
Reasonable applicat Ion of acts, § 20, p. 92 
Keasonable certalnty. Certalnty, generally, ante 
Roasonable conclusion, commission, review by court, 
§ 763(5), p. 1205, n. 85 

Roasonable construction, statutes for cmployees and 
dependents, § 20, p. 117 
Roasonable doubt. 

Accident, § 655(1), p. 667 
Evidence, § 547(1), p. 681 
Roasonable evidence, § 547(1), p. 581 

landlngs sustained by, $ 703(3), p. 1191 
Rules of evidence, § 547(12) 

View of evidence, inferenees, aflirmance, § 763(5), 

p. 1206 

Reasonable expert testimony, wake, § 555(5), p. 679 
Reasonable hypothesis, causal connection, weight and 
sufficlency of evidence, § 556, p. 742 
Reasonable inferenees, § 547(6) 

Findlngs, conclusiveness, § 763(3), p. 1189 
Review by court, affirmance, § 703(5), p. 1204 
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Heasonable men, 

Conclusions, settlng aside fllndin^, { 763(7), 
p. 1213 

Oonflicting evidence, condusiveness of fllndlng, 
§ 763(6), p. 1211 
Evidence. $ 647a), p. 579 

Review by court, drawlng different conclusions, 
§ 763(6), p. 1205 

Reasonable minds, substantial evidence, conclusive- 
ness of findings, $ 763(3), p. 1194 
Reasonable preponderance, 

Evidence, § 647(2), p. 686 

Acddent, § 565(1), p. 664, n. 74 
Reasonable probabilities, § 647(3), p. 689 
Accident, evidence, f 655(1), p. 668 
Reasonable value of work, computation of compen- 
^ation, § 293, p. 991 
Reasbnableness, 

Fees, expert witnesses, § 823, p. 135 
Future eaming capacity, evidence, § 568, p. 776, 
n. 70 

Medical and bospital Services, § 267 
Amount allowable, § 277, p. 040 
Evidence, § 284, p. 95^ n. 44 
Medical ezaminatlon of clalmant, § 484, pp. 419, 
420 

Refusal of treatment, expert testimony, § 655(5), 
p. 675 

Surgical operations, refusal to submit to, § 319, 
p. 1143 

Test of, constitutionality of statutes, § 19, p. 76, 
nu 42 

Reasonably liberal construction of statutes, § 20, 
p. 119 
Reasons, 

Appeal, 

Assignments of error, § 747, p. 1117 
Statement, necessity, § 800 
Findings, § 630, p. 912 
Lump sum payments, awards, § 350 
Personal reasons, generally, ante 
Third persons, assaults by, § 227, p. 770 
Rebates, Insurance, § 353(1) 

Rebuilding, repair, classiflcation, § 36, p. 206 
Rebuttal, 

Ooronary ooclusion, incredibility, | 555(12), p. 711, 
n. 19 

Dependency, 

Parenti § 142, p. 496 
Presumptions, § 136 

Expert testimony, nonexpert testimony, § 555(5), 
p. 677 

Harmless error, § 759, p. 1165, n. 91 
Hearing, rigbt to, § 595 

Inference, injury or death from accident, § 613, 
p. 461 

Marriage validity, § 686 

Medical reports, production of testimony, § 591 
Presumptions, 

Accidental injury arislng out of and in course 
of mployment, § 513, p. 462 
Employer*s ne^gence, burden of proof, § 944, 
i • p. 415 

Settlng aside verdlct, suicide, § 763(9), p. 1240, 
n. 60 

Prima facie case, burd^ of proof, rejectLon of 
^ ' actby employer, } 950 


Rebuttal—CJontinued 

Prior marriage dissolution, presumptions, § 140(2), 
p. 467 

Reopening case, deposition, § 596 
Review, consldering question for first time, § 698 
Trial de novo, argument, § 775, p. 1307 
Recall, 

Employee, power, employer test, § 47, p. 249 
Execution on judgment for compensation, § 846, 
p. 179 
Receipts, 

Accord and satlsfaction, § 833 
Benefits, tbird-person tort-feasors, necessary par¬ 
ties, § 1019, p. 565 
Oompensation, 

Setting aside, retroactlve operation of stat¬ 
utes, § 21, p. 142, n. 66 
Third-person tort-feasors, evidence, § 1029 
Contract or settlement, effect as to review, § 899 
Contributions, dependency, evidence, § 652, p. 646 
Controverting in proceeding for judgment on 
award, § 845, p. 176 
Flnal receipts, generally, ante 
Limltatlons appllcable to proceedings to review 
agreement or settlement, § 904, p. 324 
Payment of compensation, § 826 
Review by court, validity, § 763(9), p. 1225 
Receivers, 

Oontract of employment, liability for compensa¬ 
tion, § 41 

Election to come under act, § 122, p. 428 
Bmployees, § 83 
Bmployers, § 65 

Enforcement of compensation claim, § 839 
Insurer, appellate court, substitution of parties, 
§718 

National bank, applicability of statutes, § 66, 

p. 268 

Recent origin, hernia, § 185, pp. 633, 637; § 186 
Reception of evidence. Acceptance of evidence, gen¬ 
erally, ante 

Recess appointments, members of boards or commis- 
slons, § 381, p. 133 
Reciprocity, 

Construction of statutes, § 20, p. 94 
Extraterritorial operation of laws, § 23, p. 155, 
n. 65 

Out-of-state contracta, exemption, § 24, p. 65, n. 59 
Redtals, compensation award, impeachment In suit 
to mature award, § 842, p. 171 
Reckless indifference to danger, § 259 
Recklessness, 

Actions for injuries, defenses, § 945 
Employee, § 259 

Redamation districts, employers, $ 56, p. 257 
Reclassification, 

Disability, 

Determlnation, § 869, n. 58 

Modification or review of award, § 852, 

p. 200 

Notice of, § 857 

Retroactlve statutes, § 850, p. 191, n. 37 
Review of agreement or settlement, § 900 
Time for, § 904, p. 326 

Time to apply for adjustment or termination 
of compensation, § 856, p. 243 
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Keclassification—Ctontinued 

Injuries, 

Aetion to coinpel, § 850, p. 188, n. 10 
Sufficiency of evidence, § 860, p. 263 
State fiinds, § 350 

Recognition and enforcement of foreign law, contract 
and injury outsido state, § 25 
Recommendation and confirmation, volunteer firemen. 
§ 117, p. 417 

Recommendation by commission, eoncluBiveiicss, § 853, 
p. 203, n. 49 
Reconciliation, 

Conflicting findings, § 779, p. 1335 
Death benefits, living together, § 140(3), p. 474 
Depeiidents’ interlocutory divorce, § 140(2), p. 470, 
n. 73 

Provisions of act, § 20, p. 126 
Reports, expert testimony, | 555(5), p. 670, n. 85 
Recousideration, 

Petition for as staying award, entry of jndgment 
on award, § 845, p. 175, n. 50 
Time for application, § 663, p. 1011 
Record on appoal, §§ 736-746, pp. 1100-1115 
Aetion for compensation. § 764, p. 1250, n. 73 
Admissibility of testimony, § 768, p. 1288 
AfHrmance of award, prepoiideranco of evidence, 
S 783 

Bili of exceptlons, § 737 
Ooncluaiveness, $ 744 
Defects, etc., $ 743 
Rvidence, ante 
Bxamination, $ 763(1), p. 1170 
Jndgment, form, § 789, p. 36 
Lump sum payments, § 352 
Matters not apparent of record, § 746 
Modiflcatlon of award, § 882 
Questions for revlew, § 745 
Remitting cause to board, dimlnution, § 790, 
p. 38 

Reversible error, § 750, p. 1152 
Scope of review, i 752, p. 1131 

Common knowledge, § 752, p. 1133 
Kiudings of fact, { 75-i 
Settlement of, § 684, p. 1039 
Transcript of record, geuerally, post 
Transmission, $ 742 

Trlal de novo, transcript, $ 768, p. 1279 
Record» and rccording, 

Admissibility of evidence, 

Accident, $ 531, pp. 525-528 
Kmployer acknowledglng hassurdous condi- 
tions, $ 526 

Amendmont, tblrd-person tort-feasors, statute of 
limltations, § 1014, p. 553 

Appeal and revlew. Record on appeal, gcnerally, 
ante 

Award, etc., S 647 

Bar of action, $ 958 
Denial, evidence, S 648, p. 960 
Pcrfccting lien, { 836 
Boards or commlssions, § 378 

Authenticatlon and certificatlon of coples, 
§ 381, p. 132 

Consideration, presumptlons of appeal, § 757, 
p. 1144 
Review, 

Additional evidence» S 768, p. 1282 


Reoords and recording—Continued 

Boards or commissions—Continued 
Review—Continued 

Evidence, § 763(10), p. 1247 
Referee*s order, remitting, § 779, p. 1338 
Trial de novo, evidence, § 768, p. 1279 
Buyer assisting seller in maintaining, § 107, p. 370 
Competent evidence, § 647(1), p. 578, u. 5 
Computation of oomi)ensation, eamings basis, 
§ 292, p. 985 

Conflicting expert opinion, § 547(10), p. 617 
Consideration on petition to impose penalty, § 848, 
p. 184 

Death of beneficiary, dlstribution of share, § 135 
Department, joint board, appeal from supervisor, 
§ 765, p. 1262 

Employer’s record of injuries, § 915 
Evidence, review, objections and exceptions, § 707 
Examination by court, conclusion of commission, 
§ 763(6), p. 1204 
Findings, 

Basis, § 630, p. 911 
Judicial knowledge, § 627, p. 896 
Medical opinion evidence, § 632, n. 2 
Sufficiency, § 631, p. 921 
Supported by, conclusiveness, § 763(3), pp. 
1192. 1196 

Formal introduction of evidence, S 593 
Hearing, § 591 

Subsequent appeal from board, § 792 
Hospital reoords, generally, ante 
Occupational diseases, 

Burden of proof, § 284, p. 957, n. 41 
Evidence, § 555(18), p. 734, n. 67 
Proceedings for further review, ante 
Remand, incorporation of evidence, § 788, p. 126 
Roopening hearing, new evidence, § 654, p. 980 
Right of examination by daimant, § 875, p. 292 
Search by reviewing court, inferences, § 763(5), 

p. 1206 

Trial, prior suit, § 687 
Trlal de novo, § 765, p. 1267 

Weight and sufficiency of evidence, 8 768, 
p. 1293 

Wage basis, evidence, 8 568, p. 771 
Rocoupment, 

Misconduct of employer, additional award, § 333, 
p. 1205 

Third-party tort-feasor’s liability, right of em¬ 
ployer or insurer, § 1041, p. 618 
Recovery, 

Compensation payments, 8 835 
Disability, additional compensation where expect 
ed recovery does not occur, 8 864, p. 216 
Double award, gcnerally, ante 
Employee, evidence, 8 555(8) 

Injury, findings, evidence, § 296, p. 1045, n. 42 
Overcharges, private Insurance, § 371, p. 78 
Third pcrsoxis, 

Deductions of amount from compensation, 

§ 396 

Liability of employer for defidency, § 397 
Rccreational activity, 

Acddental shootlng, § 228, p. 774 
Oausal connection, evidence, S 556, p. 746 
Ooutributions to mother for, dependency, 8 1^, 
p. 505, n. 23 
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Recreational actlvity—Continned 
Ejinployees, § 221, p. 737 
Recurrence, disability, 

Award, contents, § 872 

Burden of proof, § 860, p. 257, n. 15 

Review of agreement or settlement, § 907, 
p. 329 

Oausal connection, presumption from loss of time, 
§ 860, p. 259 

Conclusiveness of decision that disability has 
ceased, § 892 
Bvldence, § 555(16) 

Review of agreement or settlement, § 907, 
pp. 333, 335 

Sufflcieney, § 860, p. 266 
Fact questions, § 866 
Findings, § 867, p. 282 
Hernia, § 185, p. 639 
Increase of comi>ensation, § 854, p. 225 
Issues determined in review of agreement or 
settlement, § 908, p. 336 
Reinstatement of award, § 891, p. 306 
Review of compensation agreement, § 896, p. 311 
Successive employers, § 46, p. 237 
Recnrring employment, nnmber of employees, § 44 
Red Oross, 

Bxclusions, § 57 

Rescue worker, flood drowning, § 257(3), p. 895, 
n. 78 

Redemptlon, 

Application for afPecting time to apply for modi- 
fLcation of award, § 856, p. 245, n. 97 
Liability, lump snm settlement, § 337 
Re-determination of case, trial de novo, § 766, p. 1262 
Reduction, 

Oompensation, 

Death benefits, § 321, pp, 1159,1161 
Exdusions, § 67, n. 40 
Findings, sufflcieney, § 631, p, 915 
Medical treatment refusal, § 319, p. 1150 
Misconduct of employee, weight and suffi- 
ciency of evidence, § 574 
Partial disability, loss of eaming power, 
§ 302, p. 1083, n. 77 

Period of' compensation, partial dependents, 
§ 331, p. 1196 
Res judicata, § 655, p. 985 
Speculation, evidence, § 570, p, 782 
Judgment, proceedings for further review, § 811 
Work force, wage computation, part of year, 

§ 294, p. 1019 

Reduction-works, § 36, p. 204 
Blevators, § 36, p. 210 

Re-entering employment, permanent and total dis¬ 
ability, § 296, p. 1039 
Re-examination, 

Claimant, appeal, time, § 724, p. 1081, n. 20 
Trial de novo, § 766, p. 1262 
Referees, §§ 625, 626, pp. 888-892 
See, also, 

Arbitrators, generally, ante 
Triers of fact, generally, post 
Adjudication, finality, § 656, p. 987 
Appeal and review, § 674 

Additional evidence, § 768, p. 1280 
Argument, § 775, p. 1311 
Commissiones owm motion, decision, § 680 


Referees—Continued 

Appeal and review—Continued 
FuU board, § 681 
Further appeals, § 704 
Jurisdiction, § 677, p. 1028; § 680 
New evidence, § 7^, p. 1282 
Objections, § 699 

Reception of evidence, § 774, p. 1306 
Record, completeness, § 743 
Time for filing application, § 722, p. 1075 
Award. Refereees awards and decisions, general¬ 
ly, post 

CJommission proceeding as, findings of fact, § 636, 
p. 935, n. 56 

Conclusiveness of decisions, § 626 
Disqualification, harmless error, denial of motion, 
§ 759, p. 1153, n. 69 
Evidence, ante 

Hearing commissioner acting as, § 581, n. 53 

Hearings, place, § 584 

Implied findings, § 636, p. 940, n. 97 

Medical Services, temporary awards, § 285, p. 964 

Order of proof, § 695 

Permanent total disability, further compensation, 
§ 301, p. 1078, n. 56 
Province of, § 626 
Rehearing, 

Jurisdiction of commission, § 667 
Petition, § 665 
Rules of evidence, § 547(12) 

Rulings, scope of review, § 753, p. 1134 
Statement, award, § 644, p. 953, n. 96 
Testimony before, admissibility, § 580, p. 828, 
n. 20 

Trial de novo, § 765, p. 1261 
Referee^s awards and decisions, § 684, p. 1039 
Alteratlon or setting aside, § 851, p. 192 
Appeal and review, § 687 

Burden of proof, § 768, p. 1286 
Delay, § 727 
Evidence, § 762 

Findings, § 726, n. 66; § 762; § 779, p. 1338 
Notlce, § 729, p. 1088 
Petition, § 730, p. 1094 

Questions of law and fact, § 761, pp. 1159- 
1164 

Scope of review, §§ 760-762, pp. 1159-1165 
Findings, § 627, p. 895 

Conclusiveness, § 626; § 763(3), p. 1183 
Disregarding, finality of substituted findings. 

§ 637, n. 23 
Evidence, § 554, p. 661 
Remand, § 788, p. 31 

Reversal of, court review, § 763(8), p. 1219, 
n. 69 

Order, remand, suspension of payments, § 788, 
p. 33 

Rdiearing, § 660, p. 999, n. 6 
Report, causal connection, sufflcieney, § 631, p. 925 
Time Umitation, § 724, p. 1079, n. 94 
Transcript, § 741, p. 1109 
Trial de novo, questions of fact, § 776, p. 1315 
Refineries, § 36, p. 215 
Reformation, 

Insurance policy, 

Private Insurance, § 375 
Reopening casei § 790, p. 42 
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Refonnation—CJontinued 

Insurance policy—Continued 
State funds, § 365 

Judgmen^ lump sum payments, § 352 
Written Instruments by boards or commissionst 
§ 384, p. 147 
Refresbmeirt, 

Departure from employment, § 222, p. 746, n. 34 
Question of fact, § 611, p. 873 
Taklng, course of employment, § 220, p. 724 
Refrigerator, bus terminal, workshop, § 36, p. 220 
Refunds, 

Federal government, deduction of payments by, 
§ 330, p. 1183, n. 71 
Insurance, § 353(1) 

Lump sum award, repayment, § 351 
Refusal, 

Arbitration, § 486 

CJompensation. Denial of compensation, general- 
ly, ante 

Den4al, gencrally, ante 
Employment, 

B^irden of proof, § 523, p. 508 
Barning capacity, evidence, | 568, p. 778 
Pindings, § 620, p. 907 

Production or termination of compensation, 
§ 854, p. 228 
Qucstions of fact, § 615 
Wage payments diiring disability, deductions, 
§ 330, p. 1187 

Medical e:caminations, ante 
Medical Services, ante 
Permlt autopsy, § 485 
Surgery, post 

Refuse gatherers, employee status, § 106 
Refuse wood, injury while obtaining, course of cm- 
ployment, § 221, p. 732, n. 26 
Register, signature, independent contractor test, § 104 
Registered mail, noticc of appeal, § 720, p. 1080 
Registrar of voters, employee status, § 106 
Regression of acts, protectlon from, § 20, p. 108 
Regular occupatlon, course of business, § 70, p. 294 
Rogularity of work, 

Ck>rporations, officers, § 82, p. 303 
Nuxnber of cmployees, § 45 

Regulations, Rules and regulations, gencrally, post 
Rehahilitation, 

Amputation of flngers, modideation of award, 
§ 854, p. 227, n. 32 

Burden of proving posslbility, prooeeding to 
modify award, § 860, p. 250 
Conatructlon of act as whole, i 20, p. 128, n, 77 
Deflnod, medical sorvieos, § 267, n. 43 
Disability, oxtent, § 206, p. 1038 
Mmployeos, coopcratlon, S 266 
Eniployer*s liabllity, § 206, p. 1040 
Kvi<lence, review of agreement or settlement, 
§ 007. p. 334, n. 25 

Federal act, maintenance costs, § 296, p. 1040 
Incrcasc of earnlng power, reduction of compen¬ 
sation, f 854, p. 227 
Industrial commissiones dutlos, § 318 
Liberal construction of statutos, g 20, p. 102, n. 91 
Partial permanent disability, § 304, p. 1100 
Permanent total disability, additional benefits, 
g 301, p. 1077 


Rehabilitation—Continued 

Reduction of compensation for failure to submit, 
§ 854, p. 227 

School, attending, impairment of earnlng capac¬ 
ity, § 295, p. 1027 

Surgery, additional compensation, § 854, p. 221, 
n. 83 

Training, award, contents, g 644, p. 954, n. 24 
Rebearings, §§ 660-668, pp. 998-1017 

See, also, Reopening case, generally, post 
Actlons, etc., §§ 662-666, pp. 1005-1014; § 667 
Adjustment or termination of compensation, 
§ 875, pp. 290-292 

Appeal and review, § 671, p. 1023; § 791 
Appealable decisions, § 684, p. 1038 
Denial, g 684 

Claim, g 671, p. 1021 

Retroactive operation of statutes, § 21, 
p. 137, n. 22 

Discretion of court, g 758 
Jurisdiction, g 677, p. 1030 
Objections for first time, g 702 
Petition, § 730, p. 1094 
Right paramount to, § 660, p. 999 
Rurming of time, g 724, p. 1080 
Transcript, g 741 
Waiver, § 721 
Application, g 665 

Successive applicatlons, § 668 
Application and participation as waiving defects 
in notice, § 863 
Award, g 667 

Claimantes presence, § 638, p. 946 
Finality, § 656, p. 987 
Modlficatlon, g 649, p. 965 
Commission’s own motion, petition, § 711, n. 93 
Compensation agreements, 

Approval, g 406, p. 205 

Petition to set aside final receipt, g 412, p. 230 
Discretion, 

Board, § 782, p. 14 
Reviewing body, g 750 
Effect of procecdlng, § 734 
Evidence, ante 
Findings, ante 

Grounds, etc., g 601, pp. 1002-1005 
Accident, g 061, p. 1002 
Application, contents, § 662, p. 1008 
Inadvertenco, ante 
Medical aid, 

AUowance, § 286 
Refusal, affirmance, § 287, p. 909 
Mistake, ante 

Modideation of award distinguisbed, § 85S, p. 231 
New evidence, g 791 
Affidavits, § 730 

Application, contents, § 662, p. 1008 
Grounds, g 661, p. 1003; § 665 
Jurisdiction, g 660, p. 1000 
Modidcatlon of award, § 875, p. 291 
Successive applicatlons, § 068 
Notice, g 664 

Occupational diseases, constitutionality of stat¬ 
utes, g 19, p. 79 

Opening award, etc., time of order, g 652, p. 972 
Petition, 

Evidence^ g 768, p. 1280, n. 75 
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Beheaxings—<k>xitinued 
Petition—Oontinued 

Ketxoactive operatlon of statutes, § 21, p. 141, 
n. 47 

Preservation of questions, § 711 
Proceedings for further review, § 799, p. 62; § 815 
Refusal, discretion of lower court, § 806 
Question of fact, application for compensation, 
§ 620, p. 884 
Referee, § 626 
Refusal, § 665 
Remand, § 743 

Furtlier testimony, § 790, p. 40 
Report of arbitrators, admissibility, § 768, p. 1288 
Retrial, § 660, p. 998 

Retroactiye operatlon of statutes, § 21, p. 131, 
n- 1 

Seeond rebearing, f 668 
Settlement, § 909 
Time for application, § 663 
Vacatioa of order, § 666 
Waiver, § 660, p. 1002 
AppeaJs, §§ 711, 721 

Record, objections, § 743 
Application, § 662, p. 1006 
Time, dling, § 663, p. 1010 
District court jurisdiction, § 722, p. 1073, 
n. 37 

New evidence, § 668; i 768, p. 1282 
Reimbursement, 

Aetion by employer against employee to recover 
against tort-feaaor, § 1010, p. 543 
Aetion by employer against tort-feasor, § 1007 
(Compensation recelved, election of remedies, 

§ 987, p. 486, n. 66 
Sbnployer, 

Payment on award of compensation, neces- 
sity, § 998, p. 625 

Retroactive operation of statutes, § 21, p, 136 
Rlghts of employee against tbird person, 
§ 992, pp. 506-509 
Special fund, § 837, p. 153, n. 23 
Third-person tort-feasors, pleadings, etc., 
§ 1026 

Thlrd-persons, actions by employee against, 
post 

Insurer, 

Sickness benefits, § 638, p. 946 
Third-person tort-feasors, pleadings, § 1023, 
p. 576 

Oecupational diseases, successive employers, § 46, 
*p. 240 

Payment of compensation by Insurance carrier 
as affecting employer*s rigbts, § 998, p. 525 
Payments made by employer to state fund, § 368 
Settlement between employee and tbird person 
subject to employer’s ri^t, f 1007 
Special fund for reopened cases, employer paying 
claim, i 837, p. 161, n. 64 

State fund, recovery from third-party tort-fieasor, 
$ 1039, p. 608 
Third-person tort-feasors, 

Smployer as intervenor, S 1021, p. 572 
Judgment, § 1034 

Tbird persons, amount, §$ 1037-10^, pp. 602-624 


Reinstatement, 

Award, 

Bffect of appeal from modified award, 5 877, 
p. 293 

Lump sum payments, remarriage of widow, 
§ 351 

CJompensation, §§ 891-895, pp. 306-308 

CJonclusiveness of former decision, § 892 
Constitutionality of statutes, § 19, p. 82 
Rellef granted, § 894 
Review, §§ 877-890, pp. 292-306; § 895 
Sufflciency of evidence, § 907, p. 332 
Time for application, § 893 
CJontract for compensation, § 911 

Appeal diseontinued without prejiidiee, § 910, 
p. 344 

CJertifled copy, § 412, p. 239 

Bvidence, § 907, p. 335 

Judgment on, § 908, p. 339 

Original agreement, petition, limitation, § 411 

Rebearing, § 909 

Defined, Impairment of earning capacity, § 295, 
p. 1030, n. 98 
Parents, § 147 
Settlement, 

Issues determined, § 908, p. 336 
Relief granted, § 908, p. 337 
Subsequent offer to accept hospitalization, § 319, 
p. 1151 

Widow*s remarriage, annulment, } 147 
Reinsurance, self-insurance, § 354 
Reiection, application for private Insurance, pro- 
hibited, § 372, p. 90 

Rejectlon of act Election to accept ov i-eject act, 
generally, ante 

Rejection of evidence. Bxdusion of evidence, gen¬ 
erally, ante 

Relapse, medical and bospital treatment, notice, § 282, 
p. ^54, n. 9 
Relation back, 

Amendment of application to adjust or terminate 
compensation, § 856, p. 239, n. 55 
Amendment of petition to modify award, § 859, 
p. 253 

Rdatlon of employer and employee, § 62 

Abrogation of defenses, assumption of risk, § 941, 
p. 406, n. 13 
Burden of proof, § 607 
Gontractual relation, § 65, p. 279 
Defined, § 62 

Determination and tests, § 64, pp. 268-279 
Duration and terminatlon, § 63 
Exclusiveness of remedy, §§ 918-063, pp. 354-434 
Findings, construction, etc., § 636, p. 936 
Jurisdictional fact essential to award, $ 425, 
p. 271 

Presumptions, § 956 

Claim witbin act, § 509 
Severance, governing law, § 23, p. 158 
Relation of employment to injury, course of employ- 
ment, § 208, p. 677; § 209, p. 684, n. 74 
Relationsbip of parties, award, conclusiveness, i 657, 
p. 991 

Relatives and relationsbip, 

Actions, 

Against employer, § 965 
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Belatlyes and relationship—Gontinued 
Actions—Oontinued 

Wrongful death by personal representative 
for benefit, § 983, p. 460 
Children, 

Age, etc, § 141(3), pp. 489-495 
Persons included, § 141(2), pp. 481-488 
Death benefits, 1131; § 321, p. 1162 
Aimts and undes, § 145 
Brothers and slsters, § 143 
Children, § 141(1) 

Nieces and nephews, § 145 
Parents, § 142, pp. 495-505 
Time of determination, § 138 
Dependency classes, § 134, p. 451, n. 85; §§ 135, 
139 

Instructions to jury, § 778, p. 1330 
Not synonymous with next of kin, § 134, 
p. 450, n. 77 
Presnmptions, § 136 
Test, § 134, p. 453 

Weight and sufficiency of evidenco, § 768, 
p. 1298 

Widows and widowers, § 140(1) 

Employee, 

Assistant, computation of comijonsation, 
§ 204, p. 1010 

Death benefits, dependents, § 133 
Evidence, § 552, pp. 645-658 
Illicit cohabitation and relationship, generally, 
ante 

Lineal relationship, generally, ante 
Non-resident aliens, beneficiarios, § 132 
Parties, cmploymcnt contract, contract, § 65, 

p. 281 

Private Insurance coveragcs, § 372, p. 92; § 372, 
p, 95, n, 51 

Rescue of, § 257(2), n. 64 

Scttlement agreements, not concluded by, § 407, 
p. 207 

Third person’s action against employer, i)oat 
Trial de novo, admissibility of evidenco, § 768, 
p. 1291 

Widows and widowers, 

Xilving together or scparated, { 140(3), pp. 
470-480 

Marriage, § 140(2), pp, 466-470 
Releases, §$ 402-413, pp. 102-243 

Action against third person, § 08^ 

Waiver or estoppel, § 395 
Action for Injuries, defenses, § 046 
Agreement or settlement, efTect as to review, 
§ 809 

Award for tcmporary disability, offect on proceed- 
ing for permanent disability, § 853, p. 203, 
n. 50 

Claim against third-party tort-feasor, insurer or 
employer, § 1005 

Defendant, findings, grounds, § 030, p. 012, n. 32 
Disability benefits, cmployeo’s death, S 150, p. 521 
Detter, weight and sufficiency of evidcnce, § 577, 
p. 817, n* 40 

Lump sum settiements, penalties, { 330, n. 20 
Medical and hospital expenses, eztenslon of time, 
§ 280, p. 948 

Misconduct of employer, S 333, p. 1207 


Releases—Gontinued 

Physlcian*s malpracHoe, effect of settlement of 
compensation dalm, § 1043, p. 626 
Remedies, receipt of money, har of action, § 936, 
p. 396 

Rights, Questions of fact, § 619 
Third-party tort-feasor, 

Liabllity, § 1040, p. 610 

Weight and sufficiency of evidence, § 578, 

p. 826 

Waiver, 

AcUon or daim against third person, § 395 
Damages, effect, § 392, p. 164 
Defense in another state, § 399 
Effect, § 392, p. 163 

Release of damages, effect, § 392, p. 164 
Relevancy of evidence, § 547(1), p. 581 

Admissibility to show cause or circumstances of 
injury, disability or death, § 630 
B^indings supported by, conclusiveness, § 763(3), 
p. 1187 

Hearlngs, findings, § 587 
Introduction, § 592 

Medical and hospital expenses, | 284, p. 958 
Rcpairs of premises after accident, admissiblUty, 
§ 542 

Rules of evidence, § 547(12) 

Reliable evidence, § 547(1), p. 581 
Relief, 

Ohild receiving, mother*s dependency, § 142, jk 
498, n. 67 
Death benefits. 

Basis, § 321, p. 1166 
Children, § 141(3), p. 492, n. 86 
Impairment of right to compensation, § 330, p. 
1192, n. 53 

Parent receiving, dependency, § 142, p. 504 
Performing work in return for, § 117, p. 419 
Pire extingulshing, § 117, p. 417 
Religlous Corporation, sale of burial privileges, bnsi- 
iicss, § 35 

Religious institutions, non-manual employment, § 36, 
p. 204 

Remaindcr, disability benefits, cmployee’s death, § 150^ 
p. 521 

Remand, § 788, pp. 23-34; §§ 795, 809, 813 
Affirmance of jiidgmcnt, § 810 
Appealability of order, § 870, p. 205, n. 9 
Appeals, f 684, p. 1039 
Claim approved in part, § 287, p. 968 
Compensation authorities’ proceedings, § 700, 
p. 37 

Costs, orderlng, § 824, p. 137 

Demurrer, affirmance of ruling on, § 063 

Exceptlons, § 707 

Excuse for delay, § 725 

Findings, ante 

Judgment, entry of, § 789, p, 34 

Jurisdictlon, ante 

Modlficatlon of award, § 890 

Presentation and reservation of groundsy § 706 

Proceedings for further review, ante 

Questions of law, i 620, p. 881 

Record on appeal, correction, § 743 

Scope of review, 

Academic questions, § 753, p. 1127, n. 49 
Board, § 782, p. 13 


1481 



WORKMEN’S COMPENSATION 


Remaadi~-<!ontiiiued 

Scope of review—Continued 
Ck)urt, laek of evidence, § 787 
Evidence, § 751, p. 1130, n. 88 
Third-person tort-feasors, § 1036 
Trial commissioner, review by board, new evi¬ 
dence, § 768, p. 1282 
Trial de novo, § 768, p. 1279 
Remarks of trial judge, jury trial, § 770, p. 1301 
Hemarriage, 

Beneficiary, lump sum payments, § 343 
Burden of proof, § 520, p. 484, n. 77 
Children, § 148 

Oonstitutionality of statutes, § 19, p. 83 
Death beneftts, § 321, p. 1160 
Porfeitures, § 141(1) 

Maximum compensation, § 321, p. 1162 
Deceased, burden of proof, § 507 
Decree, limiting, § 644, p. 955 
Dependent, termination of compensation, § 327 
Employee*s motber, death benefits, termination, 
§ 327, n. 8 

Evidence, § 552, p. 650, n. 96 
Hearing, § 586 

Lump sum payments, §§ 147,343 

Reinstatement of original award, § 351 
Modifilcation of award on bebalf of children, 
§ 858 

Payments, termination, § 147 
Period of compensation, § 641 
Reapportionment of award, § 324, p. 1174 
Recovery back of excess compensation payments, 
§ 835, n. 90 

Settlement, deatb benefits, crediting oveiDayment, 

§ 331, p. 1195, n. 80 
Status, S 140(2), pp. 466-470 
Remedial acts, § 5, p. 41 

Constructlon of statutes, § 20, pp. 88, 92 
Por employees or dependents, § 20, p. 112 
Liberal construction, § 20, pp. 103, 104 
Employer performing labor, $ 41 
Occupational diseases, § 169, p. 561 
Purposes, premises of employer, $ 231, p. 789 
Remedial care, retroactive operation of statutes, § 21, 
p. 135 

Remedies. Actions, generally, ante 
Remittitur, 

Discretion, average weekly wage, S 780, p. 1340, 
n. 85 

Excessive verdict, § 649, p. 964 
Medical and bo^ital Services, evidence, § 287, 
p. 970, n. 79 

Proceedings for further review, 

Affirmance of judgment on condition, § 810 
Disposition of cause by, § 809 
Remodeling, building, § 36, p. 205 
Remorse, suicide, § 205 
Remote cause, accident, § 157 
Remote consequences, §§ 203-207, pp. 660-671 
Remote employer, 

Exclusiveness of remedy, § 918, p. 361, n. 22 
Responslbility under act, § 918, p. 357, n. 13 
Remote possibilities, § 547(3), p. 588, n. 96 
Bemoteness, mental disability, relation to injury, 
S 168, p. 655 


Removal, 

Bulldings, 

Casual employment, § 69, p. 290 
Gourse of buslness, § 70, p. 295 
Employee, 

Employment involving silica dust, S 296, 
p. 1038 

Impairment of earning capacity, § 295, p. 1029, 
n. 89 

Employer from state, governing law, § 22, p. 148 
Eye, § 316, p. 1139 

Dlsfigurement, § 199 

Members of boards or commissions from office, 
§ 381, p. 133 

Residents to anotber state, reception of evidence 
at hearing to modify award, § 865, n. 67 
Remove, defined, § 30 

Remunerative work, capability of performing, total 
disability, § 299, p. 1060 
Rendition, awards, § 645 
Notice, § 646 
Renewal policy. 

Private insurance, reformation, § 375, p. 106, n. 19 
State fund, § 364, p. 59 

Rent, lien for, priority of compensation claim, § 840, 
n. 12 

Hental agents, employee status, § 106 
Rentals, computation of compensation, employee*s use 
of own equipment, § 294, p. 1009 
Renunciation, substantive rights, boards or commis¬ 
sions, use of rule-making power to compel, § 385, 
p. 151 

Reopening case, § 596 

Appeal and review, § 650, p. 966 

Considering question for first time, § 698 
Judgment, § 789, p. 37 
Jurlsdiction, § 763(9), p. 1226 
Running of time, § 724, p. 1080 
Writ of review, rehearing, § 711, n. 93 
Awards, 

Appeal pending, § 734 
Discretion, § 852, p. 198 
Finality, jurisdiction, § 656, p. 987 
Further medical allowance, § 286 
Modification, § 649, p. 963 
Proceedings, § 652, p. 971 
Question of law, jurisdiction, § 620, p. 881 
Commisslon, judgment settlng aside award, § 790, 
p. 39 

Dismissal of appeal, § 749, p. 1124 
Finding, modification, § 635 
Grounds, § 661, p. 969 
Hearing, § 596 

Judgment, lump sum payments, intervention by 
board, § 351 

Lump sum payments, § 350 
Mistake, evidence, § 667 
New evidence, § 774, p. 1306 
New trial, § 662, p. 1006 

Order of commission, jurisdiction, § 644, p. 953 
Part of order void, § 661, p. 1003 
Person not a party, § 660, p. 1000 
Referee, § 626 

Remand, instructions, $ 788, p. 32 
Requiring submission to major operation, prereq- 
uisite, § 319, p. 1146 

Reservation of jurisdiction, finality, § 656, p. 989 


1482 



WORKMEN^S COMPENSATION 


Reopening case—Continued 

Retroaetive operation o£ statutes, industrial com- 
mission, § 21, p. 137. n. 22; § 21, p. 141. n. 47 
Special fund for payment, § 837, p. 160 
Trial de novo, § 766, p. 1263 
Remand, § 768, p. 1279 

Repairing hernia, establishing case, § 655(13), p. 714, 
n. 34 

Repalrs and repairmen, 

Buildings, ante 

Butane units, manual labor, § 28, p. 183, n. 21 
Oasual employment, § 69, p. 290 
CJontract, railroad, liability, § 110, p. 388, n. 63 
Employee status, § 106 
Bvidence, § 550, p. 638 

Employee^s property, course o£ employment, § 221, 
p. 735 

Farm, § 33, p. 197, n. 66 

Furniture, retail fumiture store, § 29, p. 185, n. 38 
Improvements, § 108, p. 377 
Motor vehicles, ante 
Outside omployees, § 231, p. 798 
Premises after accident, evidence, admissibility, 
§ 542 
Shop, 

CJalculating macliines, extrahazardous em- 
ploymcnt, § 27, p. 178, n. 70 
Taxicab company, 

Poreman, § 30 
Pecuniary gain, § 35 
Streets, covenige, § 117, p. 410 
Trado or business of employer, genoral employ- 
er’s liability, § 109, p. 384 
Vessols, omployees, § 86, p. 307, n. 7li 
Repaymont, lump sum settlement, § 351 
Repeals, statutes, 

Construction, § 20, p. 94 

Implication, statutes governing payment, § 826 
Liberal construction, § 20, p. 120 
Permanent partial disability, wage basis, § 303, 
p. 1089, n. 7 

Retroaetive operation, § 21, p. 138 
Time limitation, further award of compensation, 
S 850, p. 189, n. 17 
Total permanent incapacity, § 312 
Repetition of statutes, 

Flndings, conclusiveness, § 779, p, 1338 
Statutory words, flndings, § 630, p. 911 
Reply, 

Actions, § 951 
Certiorari, § 732 
Reporter, 

Appointment of, $ 591 
Prejudlcial error, § 750. p. 1158 
Trial de novo, transcTipt of arbitrator’s proceed-. 
ings, § 765, p. 1262 

Reports, 

Abrogat ion of defenses, employGr*s failure, § 940 
Accident reports, 

Actions, cmployer’s failure, § 933, n. 41 
Admissibility in evidence, § 531, pp. 525-528; 
§957 

Delay in flling claim, wolgbt and sufiiciency 
of evidence, § 577, p, 821 
Employee test, § 104 
Employer, § 015, pp. 349-361 

Failure to ^ve, limitations, effect, § 441 


Reports—Continued 

Accident reports—Continued 
Employer—Continued 

Impeaching admissions, questlons of fact, 
§ 699, p. 854 

Review by court, § 763(9), p. 1246 
Injury, evidence, § 555(6), n. 40 
Review, § 763(9), p. 1225 

Scope, record on appeal, § 752, p. 1133 
Appointed specialists, prima facie evidence, § 547 
(10), p. 618, n. 96 

Arbitrators, rehearing, admissibility, § 768, p. 1288 
Award based on, § 682 

Constltutionality of statutes, medical referees, 
§ 19, p. 85 

Copy sent to employee or attorney, necessity for 
admissibility, § 907, p. 332 
Coroneris report, cause of death, evidence, § 538 
Disability compensation, departure from state, 
§ 296, p. 1041 
Employer, 

Accident, § 915, pp. 34^-351 
Becoming subscriber under act, § 127 
Causality, prima facie case, § 555(1), p. 669 
Notice of death, § 916 

Physician of employer, back injury, evidence, 
§ 570, p. 797, n. 49 
Evidence, § 547(12) 

Prima facie evidence, § 915, p. 350 
Extraterritorial application of law, § 23, p. 153 
Formal introduction of evidence, § 593 
Hearing, demand, § 581 
Hernia, § 185, p. 634 

Information as to employees, penalties, § 913, 
p. 348 

Insurance carrler, independent contractor status, 
§ 107, p. 372, n. 38 

Medical advisory board, opinion evidence, § 860, 
p. 262, n. 59 

Medical aid, evidence, § 284, p. 960, n. 69 
Medical board, rehearing, condition of injury, 
§667 

Medical examinations, ante 

Names of employees, penalties, § 913, p. 347, n. 20 

Offense in failure to make, § 913, p. ^7 

Outside employees, § 231, p. 798 

Penalty for failure to flle, § 848, p. 182, n. 67 

Physicians and surgeons, ante 

Referees, 

Causal connection, sufflciency, § 631, p. 925 
Conclusiveness, § 626 
Wages, penalties, § 913, p. 348 
Repossessor of automobiles, independent contractor, 

§ 106, p. 362 
Representatlons, 

Disability, admissibility, proceeding to modify 
award, § 860, p. 261, n. 53 

Employer, delay in flling claim, evidence, § 577, 

p. 821 

False representatlons, generally, ante 
Representatives, 

Aetion for damages, walver, efifect, § 392, p. 164 
Apportlonment between dependents, § 324, p. 1171, 
n. 52 

Death benefits, 

Oredlting payments, § 331, p. 1195 
Time, § 204, p. 666 
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Representatives—Oontinued 
Deceased, party, § 429, p. 292 
Smployers, 

Admissions by, admissibillty, § 535 
Notice, § 447 

Actual notice or knowledge, lack of preja- 
dice indicated by, § 452, p. 341 
Knowledge excusing ^ving, § 451, pp. 338- 
341 

Executors and administrators, generally, ante 
Guardian and ward, generally, ante 
Minors, parties, § 429, p. 290 
Parties, substitutlon, § 434 
Personal representatives, generally, ante 
Thlrd-person tort-feasors, employee suing, § 1015, 
p. 559 
Walver, 

Aetion against third person, 

Biscontinuance of dismissal, § 394 
Failure to prosecute, § 393, p. 168 
Aetion for damages, elfect, § ^2, p. 164 
Election to pursue third person, § 393, p. 164 
Recovery or coUeetion from third persons, 
§396 

Voluntary settlement with third persons, 
§ 396, p. 172 

Hepulsiveness, disfigurement, {199 
Bequests, 

Arbitration, § 486 
Findings, denial of, § 636, p. 942 

Special findings, review, presentation of ques¬ 
tione, § 710 
Instructione, 

Review, preservation of questions, § 709 
Trial de novo, § 778, p. 1324 
Medical and hospital expenses, 

Oonditions precedent, § 282, p. 951 
Deductions, § 831, p. 1196 

Medical examination of claimant, § 484, pp. 417- 
' 419 

Rulings, appeals, evidence, § 763(1), p. 1171, n. 79 
Treatment, con^tions precedent^ walver, § 284,' 
pp. 960, 961 

Requisites, rehearing application, § 662, p. 1007 
Res gestae, § 547(1), p. 583 

Hearsay evidence, admissibility, § 527, p. 518 
Statement by employee as part of, admissibility, 
§ 534, p. 533 

Res ipsa loquitar, § 10, p. 58 { 

Doctrine inapplicable, § 509 | 

Third-person torb-feasors, presumptions, § 1028,; 
p. 586 I 

Res Judicata,- 

Appeal and review, ! 

Case dismissed without hearing on ground of, 
t795,p.49 

Questions of law, § 670; § 763(8), p. 1218,! 
, n» 67 i 

Time for proceeding, § 881, n. 35 
Award, ‘ 

Accrued daim by employee’s administrator, 
§ 130, n. 23 

Defense, 8 844, p. 174 I 

Matters in issue, § 657, p. 990 
Reopening, § 652, p. 972 

Stlite in which compensation obtained, | 399 
Oertiorari, voidL prdceedings of board, §«790, p. 41; 


Res judicata—Continued 

Compensation agreements, decision dismissing ac- 
tion on agreement, § 413, p. 242 
Decisions of board, etc., § 655, p. 982 
Doctrine application to rulings of boards or com- 
missions, § 386 
Findings, § 637 

As to disability, review of agreement or set¬ 
tlement, § 908, p. 340 

Hearing, statement of single member of board, 
§750 

Interstate commerce, award of state commisslon, 
§ 918, p. 368 

Jurisdiction to consider defense, § 425, p. 279 
Malpractice action against physician, § 1043, 
p. 625, n. 73 

Modification or review of award, § 853, pp. 200- 
208 

Order or decree modif^g award, § 874 
Original claim or award, review of agreement or 
settlement, § 897, p. 312 

Permanent total disability, § 301, p. 1077, n. 54 
Rehearing, refusal to disturb original finding, 
§ 667 

Reversal of order assessing penalty, § 914 
Rescission, 

Award, 

Lump sum settlement, setting aside, § 351 
Rehearing, § 667 

Gompromise agreements, rules applicable, § 412, 
p. 229 

Election of remedies, third person action against 
employer, § 969 

Rescues, 

Co-employee, § 257(2) 

Violation of rules, § 245, p. 869 
Porbidden area, swimming, § 221, p. 739, n. 76 
Resentment, injury, third persons inflicting, § 162 
Reservation, 

Award, medical and hospital treatment, § 285, 
p. 964 

Jurisdiction. Jurisdiction, ante 
Gronnds, proceedings for further review, § 797, 
pp. 52-60 

Questions, review, §§ 691-715, pp. 1050-1005; 
§ 963 

Rights, medical expense recovery, review, § 287, 
p. 969 

Residence. Domicile and residence, generally, ante 
Residents. Nonresidents, generally, ante 
Residuum of evidence, 

Award, 8 763(7), p. 1213, n. 27 

Findings, conclusiveness, § 763(3), p. 1189, n. 41 

Hearsay, § 555(3) 

Resignation, 

Acceptance of, travel injuries, § 63, n. 27 
Servants, termination of employer-employee rela- 
tion, § 63 

Resistance of employee, reducing power of, death, 
§204, p. 666 

Resolution, vacating or modifying award and direct- 
ing commutation, § 841 
,Respiratory system diseases, 

Oausal connection, evidence, § 556, p. 762 
Evidence, § 555(11), p. 702 
Respondeat superior, § 10, p. 59, n. 36 

Fellow employee’s assault, § 926, p. 381, n. 78 
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Respondeat superior—Continued 

Independent contractor, tests, § 91, p. 318, n. 72 
Loaned employees, § 47, p. 244 
Third-person tort-feasors, 

Plea, § 1024, p. 581 
Questions of fact, § 1032 

Responsibility for work, employer-employee relation, 
direction and control, § 64, p. 272 
Responsi ve findings of fact, § 633 
Rest periods, 

Altercation, § 226, p. 761, n. 40 
Oourse of employnoient, § 243, p. 860 
Going to lunch, § 240, p. 854, n. 78 
Restaurants, 

Coverage, § 36, p. 213 

Employer’s, dlscharge of employee, Injury, § 229 
Golf Club, business, % 35 
Kitchen of, electrical appliances, § 36, p. 209 
Safety regulations, § 34 
Salesman injured in, § 231, p. 798, n. 41 
Workshop classiflcation, § 36, p. 221 
Resting or sleeping, 

Oourse of employment, § 220, p. 729 
Question of fact, § 611, p. 873 
Restitution, subrogated insurer, overpayment of lien, 
§ 1040, p. 613, n. 70 

Bestoration, defined, settlement of claim, § 645 
Restrictions, 

Hearsay evidence, admissibility, § 527, pp. 515- 
519 

Jurisdiction of boards or commissions, § 383, p. 141 
Review, theory on which case trie<l below, % 797, 
p. 54 

Resuit of work, independent contractors, control, $ 92, 
pp. 323,330; §94,p.333 
Resumption of work, 

Additional compensation for increase of disability 
or further disability, $ 854, p. 218, n. 62 
Aggravatlon of injury by, additional compensa¬ 
tion, S 854, p. 215, n. 35 
Appoal, stay, $ 735 

Causution, brcaking line of, $ 206, n. 98 
Chungc of conditiou autborlzing niodiilcation of 
awards, § 854, p. 233, n. 7 

Oomplotc disability, tcrmlnatioii or decrease of 
compensation, § 854, p. 224, n. 8 
Date, evidence, § 577, p. 818, n. 51 
Decrease or tcrmiuation of compensation, § 854, 
p. 223 

Difference in nature of work affccting zigbt to 
decrease or terminate compensation, S 854, 
p. 224 

Disability, § 296, p. 1042 

Burden of proof, § 860, p. 256, n. 14 
Former occupation, total disability, f 299, p. 1057 
From deviation, § 222, p. 748 
Pain, ctc., § 320 

Permanent disability compeu.sation not defeated, 
5 854,p. 224 

Permanent partial disaJbility, credit for wages 
paid, 5 380, p. 1188 

Eetuil mercbants, worksbop, employee status, § 29, 
p. 185, n. 39 
Retail store, 

Chain, Wholesale mercantile establishment, § 36, 
p. 214 

Bmployments induded, evidence, § 548 


Retail store—Continued 

Mercantile establishments, generally, post 
Storage, § 86, p. 215 
Retaining, 

Employment, total Incapacity, § 299, p. 1054 
Injured employees, evidence, § 572, p. 807 
Retarding recovery, defenses, § 318, n. 83 
Retina, detachment of, exertion, § 194 
Retirement, 

Allowance, payment affecting liability of special 
fund for reopened cases, § 837, p. 164, n. 91 
System, death benefits, children, § 141(1), n. 80 
Retraining, new occupation, § 320 
RetriaL Rehearings, generally, ante 
Retroactive, 

Awards, § 644, p. 956 

Additional compensation, 

Review, § 908, p. 339 
Total disability, § 854, p. 218 n. 61 
Modification or termination of awai*d, § 852, 
p.199; § 873, p. 286 

Commissiones order, penalty for violation, § 913, 
p. 348 

Discretion as to cessation of payments, review, 
5 886 

Limitations, statuto of, proceeding to adjust or 
terminate compensation, § 856, p. 238 
Operation of statutes, § 21 
Rate modification, private Insurance, 5 371, p. 74, 
n. 19 

Rules, boards or commissions, powers to adopt, 
S 385, p. 151 

Special fund for reopened cases, § 837, p. 161, n. 64 
Statutes, adjustment or termination of compensa¬ 
tion, § 850, p. 191 

Time for review of agreement or settlement, stat¬ 
ute flxing, § 904, p. 326 

Retrospectxve laws, appellate procedure, 5 689, p. 1020 
Rcturn, 

Bxcess attorney*s fees, 5 820, p. 127 
Loaned employees, accident, 5 47, p. 244 
Review, § 731 

Return to work. Resumption of work, generally, ante 
Reversals, 

Allowance, hearing, notice, 5 583 
Award, S 785 

Dismlssal of claim,, motion for further pro¬ 
ceeding, 5 790, p. 42 
Qrounds, 5 763(3), p, 1179 
Modifleation, 5 800 
Rehearing, 5 667 
Romand, 5 788 

Review by court, 5 703(5), p, 1204, n. 88 
Aetion for compensation, § 764, p, 1257, 
n, 74 

Confesslon of error, 5 782, p. 15 
Claim approved in part, 5 287, p. 968 
Decision, review by court, judgment, § 789, p. 34 
Findings, 

Dependency, 5 763(9), p. 1233 
Weight of evidence, S 763(7), p. 1214 
Judgment, 

Annulment of award having effect of, S 786 
Costs, § 824, p. 137 

Retrial, ju^c’s retirement, § 790, p. 40 
. Review, 5 812 
Lump sum payments, 5 352 
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Reversals—ContinTied 

Prejudicial error, $ 769, p. 1152 
Proceedings for forther reyiew, ante 
Heview by commission, evidence, $ 761, p. 1162 
Review, 

Appeal and review, generally, ante 
Appellate courts, generally, ante 
Bevising, review by court, judgment, § 789, p. 37 
RevivaL Abatement and revival, generally, ante 
Bevocation, self-Insurance, right, § 356 
Revolver, accidental discharge of, night watcbman, 
§ 220, p. 727, n. 85 

Rheumatic fever, error in diagnosis, modidcation or 
review of award, § 854, p. 212, n. 13 
Rheumatism, evidence, § 555<11), p. 705 
Rbeumatoid arthritis, prior injury affecting liability 
of special fund, § 837, p. 159, n. 57 
Rider on indemnity policy, evidence, § 768, p. 1299 
Ridicule, action for compensation, argument, § 775, 
p. 1310, n. 47 

Right of action, § 154, p. 532 

Abrogation of defenses, contribntory negligence, 
I 940, pp. 401-406 

Accident, independent contractor test, § 104 
Amendment setting up new cause, § 496 
Amount of compensation, J 289 
Assigmnent, ante 

Anthority to sue by employer, etc., third-person 
tort-feasors, questions of law, § 1032 
Oauses of action, abolishment, public policy, § 25 
Oonunon law, 

Abrogation, § 918, p. 361 
Rifect of act on action by third person against 
employer, §§ 964-982 

Loss of consortium, spouse of injured em- 
ployee, § 980 

CSomplaint, sufficiency, § 949 
Gonstitutlonality of sratutes, conditions for en- 
forcement, § 19, p, 79 
Death beneflts, § 130 
Bependents, $ 137 

Disability compensation, § 296, p. 1039 
Bffect of act on, 917-1046, pp. 351-628 
Election to take compensation, §§ 936-938, pp. 392- 
399 

Exception of no cause of action, § 497 
Patal injuries, constitutionality of statutes, 
Frohibiting abrogation of, constitutionality of 
statutes, § 19, p. 86 

Insurance provisions, failure to comply with, 1933 
Lump sum payments, 

Instructions to jury, § 349 
Repayment, § 351 

Maritime employment, § 26, p. 173, n. 33 

Matters affecting, §§ 944-946, pp. 411-416 

Measure of damages, etc., § 946 

Misconduct of employee, § 945 

Partial incapacity, § 302, p. 1079 

Pleading, § 283 

Questions of law, § 599, p. 854 

Scope of acts, compliance with requirements, § 926 

Setting aside award, 

Petition, § 767, p. 1270 
Pleadings, S 767, p. 1269 
Splitting, 

Application to review payments, § 850, p. 189, 

n. 20 


Right of action—Contlnued 
Splitting—CJontinued 

Assignment of right against third-party tort- 
feasor, § 994, p. 615 
Subrogation, effect, § 994, p. 614 
Third person tort-feasors, post 
Third persons, § 152 
Trial de novo, § 766, p. 1265 
Waiver, §§ 936-938, pp. 392-^99 
Rights, 

Assignment or transfer, §§ 387, 388 
Between employer, private insurer and employee, 
§ 376, p. 107 
Control, 

Employer-employee relation, tests, § 64, p. 272 
Independent contractor, test, § 92, p. 326 
Hearing, § 581, p. 830 
Introduce evidence, § 592 
Vested rights, generally, post 
Bigid constructlon of statutes, § 20, p. 111 
Ringworm, evidence, § 655(11), p. 705 
Rip saw, high school manual training room, safety 
regulations, § 34 
Ru^s, 

Accidental shooting, § 228, pp. 772, 773 
Assumption of risk, generally, ante 
Go-employees* assaults, § 226, p. 759 
Cold, exposure to, § 188 

Defective matehes, smoking, § 220, p. 730, n. 17 
Employee’s Individual purposes, activity for, § 222, 
p. 744 

Elndings, lightning, § 631, p. 926 
Qolng to or from work, § 234, p. 820, n. 67 
Streets, etc., § 234, p. 831 
Hazardous employment, generally, ante 
Hazards of employment, generally, ante 
Heart attack, § 184, p. 626 
Heat, exposure to, § 187, p. 643 
Highway, outside employees, § 231, p. 799, n. 55 
Incurrence of, course of employment § 219 
Ingress and egress, control of employer, § 238, 
p. 851 

Injuries not within act, § 923 
Lightning, 1195 

Occupational diseases, § 169, p. 569 
Place of Work, § 211 
Poison, etc., § 256 
Premises of employer, § 231, p. 786 
Private Insurance, ante 
Sharing, § 296, p. 1033, n. 34 
Street and highway accidents, § 248, p. 873 
Surgical operations, § 319, p. 1148 
Question of fact, § 610, p. 869 
Total disability, § 299, p. 1060 
Working hours, injury before or after, § 230, 
p. 777, n. 86 
To llfe, § 319, p. 1146 

River boundary, setting aside award, jurisdiction, 
§ 654, p. 978, n. 74 

River commission, employer, § 56, p. 258 
Roads. Highways, generally, ante 
Robbery, 

Death, third person causing, § 162 
Third persons, assaults by, § 227, pp. 767, 768 
Rock, hauling, independent contractor test, § 98 
Rock drillers, employee status, § 106 
RoUs. Payrolls, generally ante 
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Roof, climbing on, lunch period, § 243, p. 862, n. 29 
Roofers, employee status, § 106 
Bvidence, § 550, p. 640, n. 31 

Rooflng, farmer, dairy farm repairs, § 36, p. 214 
Boom and board, 

Employer furnishing, deductions, § 330, p. 1187 
Wage computation, § 294, p. 1012 
Rough concrete floor, fall, § 257fl), n. 53 
Rough ground, walking over, blisters, § 191 
Roiistabout, oil fields, § 36, p. 218, n. 74 
Route of travel, independent contractor, control, § 92, 
p. 329 

Rowboats, employees, § 86, p. 310 
Rubber sheets, medical treatment, § 269, p. 923 
Rubbish. Garbagc collection, generally, ante 
Rule to Show cause, modification of avvard, jurisdlc- 
tional requirements, § 855, p. 232, n. 96 
Rules and regulations, 

Admissibility of evidence, governing, § 525 
Boards and commissions, ante 
Business subject to, coverage, § 28, p. 180, n. 89 
Corainon law. 

Appellate court, § 763(1), p. 1170, n. 76 
Boards or commissions, jurisdiction, effect, 
§ 383 p. 140 
Bvidence, § 547(12) 

Appeal board hearings, § 768, p. 1289 
Rules applicable to siiits to set aside com- 
promiae agreeraents, § 412, p. 229 
Computation of compensation, wage basis, § 292, 
p. 985 

Oroas-examlnatlon, § 598, p. 848 
Dei)ositiottS, § 580 

Details, regulntion by independent contractor, test, 
^ <)2, p, 327 

Blection to come under act, by employer, § 128 
Kmployeo violating, § 260 
Employer-employoe relation, purpose, § 5, p. 41 
Ilearing, nature of evidence, § 591, p. 839 
Ilospital Services, fces, § 279 
Instnietions, rules or orders of employer, general¬ 
ly, ante 

Interstate and foreign commerce, state laws, § 26, 
p. 170 

T*etters rogatory, § 580 

Matters <*(>n.si(ien*d on appeal, 8 884 

Minor’» employment, safety devices, § 334, p, 1211 

Miscomluct, 

Bmployees, { 336 

Binployera, minlng industry, § 333, p. 1201, 
n. 45 

riiysicians and surgeons, § 275, p, 935 
Private insuranoe, right to inake, S 372, p. 92, n. 36 
Ibmitlve rules, liluiral construction of statutos, 
a 20, p. 12:J, n. 25 

Right to changcs independent contractor test, § 92, 
p. m 

Safety rules and regulations, generally, post 
Sick btmeftts, crediting employer, § ;i30, p, 1190 
Statutory right of subrogatlon by iusurer, f 993 
TemiK>rary dlsability, length of period, § 305, 
p. 1103 

Violations, § 2-15, pp. 865-870 
Welght and sufliclency of evidence, § 566 
Rules of employer. Instructlons, rules or orders of 
employer, generally, ante 


Rules of evidence, § 547(12) 

Appeal board hearings, common law, § 768, p. 1289 
TechnicaUties, S§ 547(1), p. 580, n. 5; § 647(12) 
Gross-examination, § 598, p. 848 
Rules of law, liberal construction of statutes, § 20, 

p. 120 

Rules of procedure and practice. Practice and proce- 
dure, generally, ante 
Bulings, § 635 

Boards and commissions, § 386 

Actions for wronjiul death, admissibility, 
§977 

Harmless error, § 759, p. 1156 
Pindings, correction, § 635 
Objections and ezceptions, review, § 707 
Rulings of law, 

Duty, § 627, p. 894 
Powers, § 384, p. 146 

Rupture, 

Back injury, § 183, p. 618 
Blood vessels, § 176; § 184, p. 620 
Evidence, § 564, p. 663; § 555(11), p. 705 
Hernia, generally, ante 

Modification of award, sufficiency of evidence, 
§ 8W, p. 273 

Reopening as new accident, successive insurers, 
llabUity, § 373, p. 99, n. 71 

Sacroiliac strain, burden of proof, § 521, p. 488, n. 85 
Safety, 

Actions, 

Bmployer^s violation of duty, § 944, p. 412 
Violation of duty, § 923, n. 18 
Appeal and review, § 684, p. 1041, n. 52 
Disexetion, § 768, n. 47 
Jurisdiction, § 676 

Appliances and devices. Safety appliances and 
devices, generally, post 
Assumption of risk, § 941, p. 408, n. 50 
Awards, ante 

Burden of proof, § 860, p. 256, n. 14 
(Jonstitutional provisions, § 17 
Devices. Safety appliances and devices, general¬ 
ly, post 

Employment, refusal to accept, § 854, p. 228, n. 42 
Bquipment, third-person tort-feasors, questions of 
f act, § 1032 

Pindings, § 629, p. 901, n. 11 
Instrumentalities, actions, employer’s violation of 
duty, § 944, p. 412 

Jurisdiction, eommission, § 637, n. 23 
Lines, scaffolding, increased compensation, f 333, 
p. 1206, n. 88 
Machinery, § 34 

Minor’s employment, double compensation, { 334, 

p. 1211 

Misconduct of employer, 1333, p. 1203 
WiUful, § 332, p. 1200 
Modification of awards, § 649, p. 964 
AUegations, § 859, p. 252, n. 75 
Power to iDOdify, § 852, p. 199 
Negligence, employee, § 259 
Orders, 

Pindings, violations, § 629, p. 905 
Injury resoltlng, penalty, § 913, p. 346 
Violation ot, burden of proof, § 860, p. 256, 
n.14 
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Safety—Oontinued 

Standards, constitntionalify of statutes, employ* 
er*s rate of contiibution, § 19, p. 78 
Statutes, etc., misconduct of employer, J 833, 
pp. 1201-1207 

Third-person tort-feasors, questions of fact, § 1032 
Vlolations, 

Evidence, § 674, n. 9 
Hearing, § 586 

Safety appliances and devices, 

Actlons under safety appliance act, $ 918, p. 366, 
n. 46 

Defined, | 262 

Bxclusiveness of remedy, failure to install, etc., 
§928 

Eallure to use, § -262, p. 907 
Misconduct, 

Employee, § 336 
Employer, § 333, p. 1201; §617 
Evidence, § 665; § 574, n. 9 
Befusal to use, question of fact, §i 612 
Safety rules and regulations, § 34 

Actlons by employees, vlolations, $ 929 
Appeal, vlolations, § 763(9), p. 1246 
Employer*s vlolations, weight and sufficiency of 
evidence, § 674 

Ebidings, sufaciency, § 631, p. 915. 

Motor vebide operation, vlolations, § 260, n. 70 
Penalty for noncompliance, § 848, p. 183, n. 67 
Weight and sufficiency of evidence, § 666 
Sallors. Seamen, generally, post 
Salaries and compensation, 

Assistants of Judge, Services, § 825 
Boards or commlssions, employees, autborlty to 
flx, § 382 

Gheck, trial, admissibllity of evidence, § 768, 
p. 1289, n. 78 

Sales, 

Buslnesses, 

Liability for compensation, 8 ^ 

Private Insurance policy, coverage, § 372, 
p. 87, n. 98 

Termlnation, employer-employee relation, § 63 
Excess recovery from third-party tort-feasor, 
§ 1040, p. 609, n. 33 

Garages, workshop classlflcation, § 36, p. 221 
Glassware, § 36, p. 211 

Highway fruit stand, ezemptlons, § 33, p. 198, 
n. 79 

Immediate employer’s liability, § 107, p. 369 
Llvestock, 8 33, p. 199, n. 83 
Milk to fellow employees, mutual benefit duties, 
8 221, p. 731, n. 23 

Newspapers or magazines, constltutionality of 
statutes, 8 19, p. 83 
Promotions, 

Hazardous employment, 8.28, p. 183, n. 21 
Painting employer’s house, § 70, p. 293, n. 22 
Slmultaneous employers, § 46, p. 235 
Specified quantity of, test, employer-employee re¬ 
lation, 8 04, p. 279 

Subterfuge evading liability, 8 110, p. 388, n. 63 
Supervlsors, employee status, 8 106, p, 358 
Warebousing, 8 36, p. 218 
Salesmen, 

V .Ciwputetion of compensation, travel expenses, 

' 12^ p. 1009, n. 22 


Salesmen—Oontinued 

Constltutionality of statutes, § 19, p. 75, n. 30 
Employee status, § 106 
Evidence, § 550, p. 638 
Qoing horne, 

From restaurant, § 240, p. 864, n. 72 
Necessary materlals, | 232, p. 817, n. 62 
Leaving apartment, § 232, p. 809, n. 3 
Machinery manufacture, § 36, p. 212 
Mechanic becomlng, impairment of earning capac- 
ity, § 295, p. 1032, n. 26 
Motor vehicles, § 231, p. 799, n. 56 

Oranklng and displaying, § 36, p. 219 
Driving, 8 36, p. 216, n. 36 
Motorcycle operation, § 35; § 36, p. 216 
Windstorm, § 249, n. 9 
Outside employees, § 231, p. 798 
Payroll, employee test, § 102, n. 4 
Private insurance coverage, § 372, p. 03, n. 39 
Hetail store, manual labor, § 28, p. 1^ 

Social function, § 221, p. 740 
Thlrd persons, assaults by, § 227, p. 771 
Transportation by thlrd person, § 237 
Traveling salesmen, generally, post 
Wage eomputation, other omployment, 8 294, 
p. 1021, n. 24 

Wholesale produce buslness, § 36, p. 214 
Salivatloii, Irritating substances, § 191 
Salutary purposes, 

Oonstruction of statutes for employees and de- 
pendents, § 20, p. 113, n. 46 
Liberal oonstruction of statutes, § 20, p. 107, n. 12 
Salvation Army industrial horne, inmates, § 36, p. 204 
Same kind of work, incapacity to perform, total dis- 
ablllty, § 299, p. 1061 
Sand and gravel, 

HauUng by truck, coverage, § 36, pp. 207, 217 
Unloading from car, classification, § 36, p. 204 
Sanitarium, 

Attendance of patients, domestic servants, 8 32 
Oontagious and infectious diseases, § 169, p. 571 
Satisfaction, 

Accord and satisfaction. Compromise and settle- 
ment, generally, ante 
Award, scope of review, § 753, p. 1137 
Compromise and settlement, generally, ante 
Judgments and decrees, ante 
Lien agalnst recovery from third-party tort-feas¬ 
or, § 1041, p. 619 

Satlsfylng thirst, course of employment, § 220, p. 724 
Saturday and Sunday, temporary total disability, 

§ 304, p. 1096, n. 72 

Sausage, manufacture, power-driven machinery, § 36, 
p. 209 

Saving clause, 

Compensation undaimed by workman, § 151 
Maritime workers, Judidary Act, § 26, p. 172, n. 29 
Retroactlve operation of statutes, procedural mat- 
ters, 8 21, p. 141 

Savings, 

Contributlons to augment, dependenoy test, § 134, 
p. 453 

Deductions from award, § 330, p. 1191 
Dependency test, § 134, p. 455 
Sawers, 

Employee status, § 106, p. 358 

Helper, flnger injury, § 257(3),. p. 891, n. 69 
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Sawlng lumber, course o£ trade or business, § 70, 
p. 293, n. 22 
Sawmills, 

Cutting and hanling logs for, § 33, p. 197; f 36, 

p. 210 

Hazardous business, § 36, p. 211 
lieasing, operation o£ business, § 36, p. 213 
Lessee, independent contractor, § 106, p. 360 
Lumber cbedcer, part>tlme farm handyman, § 33, 
p. 194, n. 24 

Number of employees, § 43, p. 231, n. 49 
Operators, employee status, § 106, p. 358 
Summer bome, coverage, § 36 
Scaffold, 

Collapse, neurosis, § 168, p. 554, n. 93 
Strength of, misconduct of employers, § 333, 
p. 1204, n. 76 

Scalds, irritating substances, § 191 
Scandalist matter, trial de novo, counsers comment, 
§ 775, p. 1308 

Scarlet fever, § 168, p. 567 
Sears, § 199 

Dlsfigurement award, § 290, p. 977, n. 57 
Findings, sufficiency, § 031, p. 926 
Permanent dlsabillty, § 304, p. 1093, n. 51 
Trial de novo, claim, § 766, p. 1266, n. 53 
Scavenger, lumber camps, refuse removal, § 36, p. 210 
Schedule injuries, §§ 306-^17, pp. 1101-1140 

Additional compensatlon, injury to other part of 
body, § 854, p. 221 

Amendment, dlsfigurement, <§ 290, p. 974 
Awards, § 038, p. 945 

Conclusiveness, § 853, p. 204, n. 62 
Biscretion, commission, § 640, n. 95 
Modificatlon or review, § 851, p, 194 
Basis, § 13 

Comblnatlon with non-schedule injuries, payment 
from special fund, § 837, p. 155, n. 30 
Constitutionality of statutes, $ 19, p. 70 
Construction of act, $ 152 

Diminution or iucrease of earnings, modificatlon 
of award, 8 854, p. 225, n, 21 
Barning deductions, § 330, p. 1185, n. 79 
Sinding, 

Construction, § 636, p. 938, n. 87 
Head injuries, 8 634, n. 28 
Members of body, 8 620, p. 907 
Impairment of earning capaclty, ante 
Instructions to jury, 8 623 
£<oss of, 

Eye, 8 316, pp. 1132-1140 
Hearing, { 317 
Membcr, § 311 

Organ, ctc., 88 315-317, pp. 1132-1141 
Part of member, 8 312 

Prcsumptlon, dlsabillty or loss of earning ca- 
pacity, 8 51^ 

Two members, total disability, 8 313 
Use of member, 8 314, pp. 1127-1132 
Modificatlon of award, sufficiency of evidence, 
I 860, p. 263, n. 62 

Occupational diseases, statutes, § 160, p. 571 
One member recovere^ 8 308, p. 1114 
Other cases, 8 307 

Dlsfigurement, 8 290, p. 977 


Schedule injuries—Gontinued 
Other cases—Gontinued 
Loss of, 

One eye and impairment of other, 8 316, 
p. 1135 

Part of member, § 312 
Use of member, § 314, p. 1127 
Multiple injuries, § 308, p. 1114 
Partial disabiUty, § 302, p. 1080; 8 310, pp. 1118- 
1123 

Period of compensatlon, ante 
Questions of law and fact, § 616 
Reclasslfication, disability, § 852, p. 200 
Reinstatement, compensatlon agreemeiit, § 911, 
n. 9 

Several injuries, 8§ 308, 309, pp. 1111-1117 
Concurrent awards, § 309 
Substantive matter, § 306, p. 1104, n. 37 
Temporary total disability, § 304, p. 1096 

Addition to partial disability, § 305, p. 1103 
Total disability, 8 310, pp. 1118-1123 
Trial de novo, limitation, 8 766, p. 1265 
Wage computation, minor’s possible increase, 
§ 294, p. 1025, n. 50 

Weight and sufficiency of evidence, 8 571, pp. 800- 
805 

Schemes, 

Compensatlon, 8 1 

Substitution of, constitutionality, § 19, p. 77 
Contractors, escaping liability, 8 110, p. 387 
Schizophrenia, 

Aggravation of disease, § 175 
Weight and sufficiency of evidence, beat stroke, 
8 768, p. 1295 

Sdiools and school districts, 

Attendlng, permanent total disability, S 299, 
p. 1070 
Boards, 

Employers, § 56 

Number of employees, regularity of employ- 
ment, 8 45, n. 97 

Bus driver, course of employment, going to work, 
8 231, p. 798, n. 42 
Chemicals, teachiug, § 36, p. 208 
Disabled employees, re-education, 8 17 
Employee attendlng, mutual benefit, 8 221, p. 732 
Employers, 8 56, p. 255 

Hazardous occupations, 8 56, p. 258 
Orounds employees, safety regulations, 8 34 
Janitors, 

Building maintenance, 8 36, p. 205 
Findings, 8 631, p. 916, n. 79 
Private Insurance ooverage, 8 372, p. 03, n. 3f> 
Parties, 8 428 

Payment, compensatlon, 8 826 
Premiums due Insurance fund, collection, 8 363 
Private Ixisurance policy, reformation, § 375, 
p. 106, n. 20 

Public employees, 8117, p. 410 
Teachers, generali^, post 

Sciatic nerve, multiple injuries, § 308, p. 1114, n. 18 

Sciatic rheumatism, § 168, p. 557 

Science, 

Authority, hearing, notlce, § 587 
Inquiries, medical testimony, § 555(5), p. 074 
Occupatloual diseases, fendi^ agalnst, 8 169, 
p. 568 
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Science—CJontinued 

Proof, expert testimony, 8 655(5), p. 673 
Remedy, J 5, p. 42 

Theories, review by court, conflicting evidence, 
§ 763(6), p. 1208 

SdntiUa of evidence, § 647a), p. 579. n. 8 

Appeal, longshoremen*s and harbor workers’ com- 
pensation act, § 763(10), p. 1249, n. 12 
Appellate courts, § 763(1), p. 1171, n. 79 
Award, 

Appeal, § 860, p. 263, n. 60 
Supported by, § 763(3), p. 1186, n. 38 
Direction of verdict, § 777, p. 1322 
Findlngs, condusiveness, § 763(3), p. 1196 
Submisslon to jury, sufficiency of evidence, § 777, 
p. 1318 
Sdre facias, 

CJertiorari, Service, § 729, p. 1091 
Contributions from third-party tort-feasors, 
§ 1040, p. 610, n. 46 

Sderosis. Multiple sclerosis, generally, ante 
Scope, 

Appeal and review, ante 

Autbority, assault, corporate employer, § 926, 
p. 381 

Gasual employment, § 69, p. 287 
Determination of arbitrator, § 486 
Disability, findings, construction, § 636, p. 937 
Hearings, 8 586 

Proceedings for further review, § 803 
Keview. Bemand, ante 
Scope of acts, § 1 

Appeal, employers, etc., § 763(9), p. 1227 
Obild labor law violations, § 930 
Ck)mpliance with requirements, § 925 
Diseases not within act, § 924 
Employees not within act, § 922 
Employers not within act, § 921 
Employments not within act, § 920 
Gross negligence, employer, § 927 
Injuries not within act, § 923 
Instructions to jury, employment, § 778, p. 1327 
Legislative intent, employers, § 37, p. 222 
Libera! construction of statutes, § 20, p. 102, n. 91 
Matters not within, bar of remedies, §§ 919-930, 
pp. 371-^ 

Safety appliance*s installation, eto., § 928 
Safety regulation violations, § 929 
Willful negligence of employer, § 926, pp. 379-382 
Scope of employment, 

Agreement or settlement, issues determined, ap¬ 
peal, § 908, p. 336 

Arising out of employment, § 209, p. 691 
Contractofs employees, principal employer’s lia- 
biUty, § 109, p. 380 
Coverage test, § 28, p. 182 
Independent contractor, control, § 92, p. 328 
Job outside of, private Insurance, coverage, § 372, 
p. 85, n. ^ 

Jury question, action on award, f 844, p. 174 
Third-person tort-feasors, questions of fact, 
§ 1032 

Scow men, crew member, § 86, p. 308, nu 88 
Screen fitters, outside employees, $ 231, p. 799 
Seal, 

Oommission, review, presumptions, § 757, p. 1145, 
n. 9 


Seal—Continued 

Election to come under act, sufficiency, § 122, 
p. 428 

Seamen, § 86, pp. 305-310 

See, also, Maritime employees, generally, 
ante 

Actions, federal court*s jurisdiction, § 947 
Deflned, § 86, p. 308 

Employee*s status, evidence, § 550, p, 636 
Exceptions, § 86, p. 307 
Bxclusiveness of remedy, § 918, p. 365 
Public vessels, § 918, p. 367 
Longshoremen*s and harbor workers* compensa- 
tion act, appeal, § 763(10), p. 1251 
Navigable waters, state laws, § 26, p. 172, n. 29 
Heceipt of compensation, bar of action under 
Public vessels act, § 937, n. 30 
Returning to ships, § ^2, p. 816 
Seamstressos, employee status, § 106, p. 358 
Seardies and seizures, constitutionality of statutes, 
§ 19, p. 86 

Searchmg for error, review, appellate court, | 757, 
p. 1143 

Searching record. 

Appellate courts, § 763(1), p. 1172 
Inferences, review by court, § 763(5), p. 1206 
Seasonal employment, 

See, also, Gasual employment, generally, ante 
Gomputation of compensation, § 292, p. 984 
Deflned, wage computation, § 294, p. 1018, n. 3 
Fluctuations, average eamings, computation, 
§ 293, p. 991 

Payment, saJary at end of, independent contrac¬ 
tor test, § 101, p. 349 
Wage computations, § 294, pp. 1014-1020 
Second accident, daiming additional compensation, 
time, § 856, p. 236 
Second award, review, f 790, p. 42 
Second injury fund. Special funds, generally, post 
Secondary liability, contractor, § 111 
Secretaries, coverage, § 36, p. 204 
Securing payment of compensation. Proceedings to 
secure compensation, generally, ante 
Security, 

Appeal and review, § 733 

Liability on, proceedings for further review, 
§§ 816(1), 816(2) 

Self-insurer, § 355 

Sedative, mistaking poison for, § 256, n. 26 

Seizure. Bpilepsy, ante 

Selection, 

Jurors, trial de novo, § 770, p. 1301 
Medical attendants, etc., § 273, pp. 929-034 
Selective employment. 

Offer as condition precedent to modiffcation of 
award, § 857, n. 24 

Presumption of availability, § 860, p. 259 
Self-defense, employee*s intent to injure another, 
§ 265 

Self-employment, 

Dual emplosnnent rules, § 46, p. 234, n. 6 
Impairment, eaming capacity, profits, § 295, 
p. 1032 

Independent contractor, private Insurance, § 371, 
p. 75, n. 24 

Loaned employees, § 47, p. 244 
Partial disability, § 302, p. 1087 
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Self-^mpl<>yment--Clontiiined 

Volunteer firemen, compntation of compensation, 
§ 292, p. 981, n. 92 

Wage computation, employee withdrawing Serv¬ 
ices, § 294, p. 1019 

Self-inflicted injuries or death, § 264 
Adniissibility of evidence, § 530 
Burden of proof, § 521, pp. 502, 503 
Finality of decision, § 684, p. 1042 
Intoxication, § 263 

Mixed questions of law and fact, § 600 
Presiimption against, § 513, pp. 469, 470 
Weight and sufficiency of evidence, § 564 
Willful misconduct, § 258, p. 897 
Self-insiirance, §§ 353-^6 

Acceptance of payments, bar of action for dam- 
ages, § 936, p. 397 

Apportionment, payments by surety, § 830 
Boards, powers, § 354 
Bond or security, § 355 

Attomey’s fees, action on, § 818, p. 115 
Gommissioners, 

Powers, I 354 
Eevocations, right to, § 356 
Commuted awards, agreement to pay, § 841 
Construction of statuto, § 354 
Deposit of money, § 355 
Election to come under act, § 128, p. 440 
Enjoining payment, irrcparable damage, § 654, 
p, 979 

Exception as, § 372, p. 91, n. 33 
Failure, emplnyor to qualify, actiona, § 933 
Fidnciary relationship, plcdge of securities, § 355 
Financial abllity, § a55 
Foroign Corporation, § 354, p. 30, n. 36 
Jnrisdiction, boards or commissions, § 354 
Liability less than aolf-insurer, § 372, p. 91, n. 33 
Lien for compensation paid, pro(‘eods of settle- 
ment of death action, § 1040, p. 611, n, 60 
Municipal Corporation, 8 354, p. 30, n. 36 
Payment of compensation, § 826, n. 38 
Plodge, securities, 8 355 
l^remium rates, excess Insurance, 8 354 
Bogulation, statute, 8 354 

llelmbursoment from recovery against third par- 
ty, 8 1041, p. 619, n. 20 
Roinsurance, 8 354 
Kevocatlon of right, 8 356 
Service company to act on claim, 8 354, p. 30, 
n. 36 

Police power, 8 10, p, 72 

Special fund, rcoponed cases, 8 837, p. 161, n. 65 
Third-person tort-feasors, parties, 8 3019, p. 567 
Self-serving declarat ions, adniissibility, 8 525, p. 512 
Self-serving testimony, injured employee, admissiiiil- 
Ity, 8 534, p. m 

Self-supi)ort, parent, evidence, § 552, p. 658 
Senii-skillod workor, total disability, § 299, p. 1003, 
n. 63 

Seniority, ladfc of, partial disability, § 302, p, 1085, 
n. 02 

Senses, evidence, impairment, 8 555(14) 

Sensible construction of statutes, § 20, p. 124 
Sentence and punishment, 

Disability compensation, preventlng terminatioii, 
8 207 

Otfenses in violation of act, 8 014 


Separate injuries, 

Oondusiveness, award or judgment, § 853, p. 206, 
n. 80 

Total temporary disability award, 8 299, p. 1055 
Separate statement, findings of fact and eonduslons 
of law, 8 630, p. 911 
Separation from spouse, 

Death benefits, 

■ Children, 8 141(3), pp. 491, 493 

Contributions to support, 8 140(3), p. 479, n. 64 
Desertion, § 140(3), p. 476 
Justifiable cause, 8 140(3), p. 474 
Legal obligation to support, 8 140(3), p. 479 
Postbumous children, 8 141(2), p. 4^ 

Widows and widowers, 8 140(3), pp. 470-480 
Dependeney, 

Allowance, 8 296, p. 1041, n. 14 
Appeal and review, 8 7^(9), p. 1232 
Question of fact, 8 608, p. 863, n. 40 
Evidence, 8 552, p. 651 
Intent, § 140(3), p. 476 

Longshoremen^s and harbor workers* compensa¬ 
tion act, appeal, 8 763(10), p. 1251 
Septic meningitis, 8 168, p. 557 
Septicemia, evidence, § 555(11), p. 700 
Sequence of events, conflicting medical testimony, 
conduslveness, 8 763(6), p. 1208, n. 6 
Series of events, 

Bruises and irritations, 8 101 
Ear injury, 8 103 
Series of injuries, 

Accident, § 180, n. 81 

Computation of compensation, eamings basis, 
8 202, p. 984 

Question of fact, proximate cause, 8 610, p. 868 
Series of shocks, electridty, 8 192 
Servant or employee, defined, 8 60 
Servants. Domestic servants, generally, ante 
Service, 

Notice, ante 

Process. Process, generally, ante 
Service companies, prohibitlng self insurers from en- 
gaging, constitutionality, § 10, p. 78 
Service men, power company, extrabazardous work, 
§ 29, p. 186, n. 40 
Service statlons, 

See, also, Filling stations, generally, anto 
Attendant, 

Lumber company bookkeepcr, 8 29, p. 387, 
n. 49 

Traveling salesman’s statute, 8 231, p. 804 
Coverago, 8 36 

Employment in proximity of gasoline, § 36, p. 209 
Services, 

Farmers, servicing, exemptions, § 33, p. 195 
Furnished employee, computation of compensa¬ 
tion, wage basis, 8 294, p. 1009 
Hospital Services, generally, ante 
Independent contractors, ante 
Intermittent employment or Services, generally, 
ante 

Medical Services, generally, ante 
Personal Services, generally, ante 
State jurisdlction, 8 22, p. 147, n, 79 
SetoflP. Oounterdalm and setoff, generally, ante 
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Setting aslde, 

' Agreements and settlements, §§ 896-012, pp. 308- 
346 

Betroactive operation of statutes, 5 21, p. 142, 
n. 55 

Award. Setting aside award, generally, post 
Board’8 adverse dedsion, judgment, § 780, p. 1340 
Gompensation order, § 876 
Dedsions, 

Actions for compensation, § 764, p. 1252 
Review by court, judgment, § 789, p. 34 
Denial of rebearing, § 666 
DIsmissal of appeal, § 749, p. 1124 
Behearing, § 660, p. 999 
Slnal receipt, 

Bnrden of proof, § 907, p. 329 
Oonditlon precedent, review of agreement or 
settlement, | 905 
Findings, 

Appeal, 

CJonclusions, § 763(3), p. 1203 
TJndisputed evidenee, § 763(1), p. 1174 
Appealable orders, § 684, p. 1040 
Appellate eonrt, commissiones findings, § 763 
(1), p. 1172 

Conflicting evidenee, § 763(6), p. 1211 
Oourse of employment, § 763(9), p. 1233 
Jurisdlction, § 679 
GflElcers, arbitrariness, § 637 
Beferee, appeal, § 762 
Behearing, § 667 
Trial de novo, § 766, p. 1265 
Weight and snflBlciency of evidenee, S 763(8), 
p. 1219; §776, p. 1314 
Judgment on award, § 846, p. 177 
Lump sum settlements, 

Approval of, § 338 
Award, § 351 
Mandamus, review, 1352 
Bepayment, $ 351 
Orders, 

Appeal, extension of time, § 725 
Longshoremen’s and harbor workers’ com¬ 
pensation act, i 763(1), p. 1247 
Lump sum agreem^ts, § 338 
Prior judgment, rebearing, § 665 
Beferee*s award, review by board, conclusion of 
law, $ 779, p. 1338 
Bejection, act by employee, § 129 
Settlements, §§ 896-912, pp. 308-346 
Evidenee to warrant, § 907, p. 335 
Stay, dismissal of appeal, time of motion, § 721 
Trial commissioner’s order, appeals, § 684, p. 1039 
Verdict, new trial, evidenee, f 781, p. 1343 
Setting aside award, § 650, pp. 966-976; §§ 673, 841 
Adjustment or termination of compensation, 
§§ 849-890, pp. 187-306 

Agreements, material mistake, S p. 224 
Appeal and review, §§ 673, 686, 786 
Gonfession of error, § 782, p. 15 
Discretion of court, $ 758 
EinaUty, § 653 

Findings,. compliance with statutes, § 768, 

p. 1280 

Form of proceeding, § 763(1), p. 1175 
liimitatlons, § 782, p. 14 
Itfodiflcatton, S 784 


Setting aside award—Continued 
Appeal and review—Gontinued 
New parties, § 718 
Notice of appeal, § 729, p. 1088 

Extension of time, § 725, p. 1083 
Filing petition, review, § 652, p. 973 
Running of time, § 724, p. 1080 
Proceedings, running of time, § 724, p. 1081 
Eevisory authority over judgment, § 789, p. 87 
Weight of evidenee, § 763(4), p. 1201 
Assignments of error, § 747, p. 1118 
Attorney*s fees, § 819, pp. 110-119 
AUowance to physician, § 288 
Gonclusiveness, § 655, p. 983 
Gonditions, etc., § 763(7), pp. 1211-1217 
Gourfs powers, § 765, p. 1259, n. 90 
Gross actions, ante 
Delay, § 727 
Dismissal, 

Gause of action, § 769 
Proceeding, § 787 
Effect, § 653 

Action to mature award, § 842, p. 170, n. 76 
Bntry of judgment, § 845, p. 175, n. 56 
Final rulings, etc., § 686 

Finality, decision affecting review, § 879, p. 294, 
n. 9 

Findings of fact, § 648, p. 961 

Gourse of employment, § 629, p. 901 
Ultimate facts, § 635 

Unclarity of expression, commission’s find¬ 
ings, § 763(2) 

Unsupported in pait, § 763(3), p. 1196 
Variance from application for conqpensation, 
§ 633 
Grounds, § 651 
Injunctions, § 654 
Insurance and insurers, ante 
Judgment, petition, § 730, p. 1093 
Jurisdiction, § 679 

Longshoremen’s act, jurisdictional fact, S 768, 

p. 1280 

Lump sum payments, § 351 
Answer, § 347 
Appeals, § 352 
Gommutation, § 352 
Medlcal reports, rebuttal, § 591 
Modification, § 649, p. 963 
Notice, § 729, p. 1088 
Grounds, § 651, p. 969 
Injury, 1679; § 767, p. 1271 
Intent not to abide by award, § 784, n. 1098 
Objections, waiver, § 726 
Prematurity, § 723 
Proceeding, § 652, p. 975 
Time, fiUng, § 722, p. 1074 
Orders or findings subject to, § 851, pp. 192-196 
Parties, § 716 

Injunctions, § 654, p. 981 
Jurisdiction, § 679 
Names, § 767, p. 1270, n. 94 
Penalty, delay resulting from attempt, § 848, p. 185 
Perfecting appeal, § 734 
Pleadings, § 767, p. 1269 
Prematurity, § 723 
Proceedings, § 652, pp. 971-976 
Behearing, discretion of commission, § 660, p. 1000 
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Settlng aside award—Gontinued 
Remand, § 788, p. 24 
Reopening case, judgment, § 790, p. 39 
Statutory compliance, J 721 
Trial de novo, § 765, p. 1258 
Vemie, § 682 
Witnesses, § 774, p. 1304 
Writ of error, appllcation, time, § 724, p. 1078 
Settiiig out evidence, review by board, § 779, p. 1339 
Sett lenient, 

Compromise and settlement, generally, ante 
Lump sum, payments, ante 

Several city departments, employment by, wage com- 
putation, § 294, p. 102!^ n. 28 
Several employments, 

Dcath benefilts, amonnt of compensation, § 321, 

p. 1162 

Occupational disease caused from, § 169, pp. 677, 
579 

Several injuries, 

Agrcement for compensation, additional compen¬ 
sation, change of condition, | 896, p. 310 
Schedule injuries, §§ 308, 309, pp. 1111-1117 
(Concurrent awarda, § 309 
Third-party tort-feasor's liability, lien against re- 
covery, § 1041, p. 618, n. 6 

Time, application to adjust or terminate compen¬ 
sation, § 85G, p. 233, 11 . 8 

Several partial disabilities, permanent total disability, 
ii 209, p. 1069 
Severance, 

Employer-employee relation, govorning law, § 23, 
p. 158 

tross, use of mcmber, § 314. p. 1127 
Member of body, schedule injuries, § 311 
Pay, continuing in employment, § 296, p, 1035, 
n. 39 

Relation, applicability of law, § 018, p. 363, n. 31 
Sewers, 

(Ueaning, classi ilcation, $ 36, p. 208 
Construction, cities, § 35 
Ti^nches, excavating, § 30, p. 206 
Sex of employee, 

Minoras employment, increased compensation, 
i 334, p. 1210 

Right to comiiensation, § 11 
Sexnal powcr, loss of, § 202 
Liability, § 289 

Sharc of prolits, computation of compensation, wage 
basis, i 294, p. 1010 

Sbarccroppers, hauling cotton to owner’s gln, $ 38, 
p. 101, n. 6 

Sharing risk, § 290, p. 1033, n. 84 
Sharp-edged tools and in^ruments, § 36, p. 214 
Sheep, berding, exemptions, S 33, p. 199, n. 83 
Shelving, Stores, structural carpentry, § 86, p. 215 
Sheriffs, 

Covcrage, $ 117, p. 411 
Deputy sberiffs, generally, ante 
Sbieia against civll liabiUty, award of compensation, 
S 918, p. 367. n* 14 

Sbinglors, employee status, {106, p. 358 
Evidence, § 660, p. 640, n. 31 
Sbips and shipping, 

Aetion against vessel as third person, § 984 
Liability, $ 985, pp. 483,484 


Ships and shipping—Continued 
Buildlng, 

Carpenter work, coverage, § 36, p. 206 
Safety orders, § 333, p. 1200, n. 89 
Charter, employer test, § 47, p. 250 
Orew, exdusiveness of remedy, § 918, p. 365 
Employees, § 86, p. 306 

Status, evidence, § 550, p. 637 
Maritime employees, generally, ante 
Master of vessel, generally, ante 
Navigation, crew members, § 86, p. 310 
Operation, § 36, p. 213 
Owners, liabilities, § 26, p. 172, n. 29 
Premises of employer, § 231, p. 793 
Retail shop, § 36, p. 214 
Seagoing dredge, § 86, p. 310, n. 7 
Seagoing tug, § 80, p. 310, n. 7 
Seamen, generally, ante 

Seaworthiness of vessel, third-person tort-feasors, 
evidence, 11030, p. 692 
Setting aside award, venue, § 654, p. 978 
Stevedores, generally, post 
Shock, § 201 

CJoronary thrombosis, § 177 
Electric shock, generally, ante 
Evidence, 5 654, p. 663 

Shoes, orthopedic, special fnnd, reopened cases, § 837, 
p. 162, n. 68 
Shooting, § 202 

Accidents, § 228, pp. 772-775 
Causal connection, evidence, § 556, p. 750 
Co-employees, assaults, § 226, p. 762, n. 52 
D^ellow employee, discharged employee, § 229 
Street and highway accidents, § 248, pp. 875, 877 
Target practice, acddental shooting, § 228, p. 772, 
n. 22 

Shops, 

See, also, Plants and factories, generally, ante 
Airi)orts, § 36, p. 209 
CJoverage, § 28, p. 182 

Employer’s election to come under act, posting 
notice, § 123, p. 431 

Fadlities, fomishing, independent contractor test, 
§ 96 

Manual or medianical labor, § 28, p. 183, n. 20 
Plants and factories, generally, ante 
Printing plants, generally, ante 
Steward, labor dispute, mutual benefit diities, 
§ 221, p. 731, n. 22 

Short cuts, trip for employer, § 221, p. 735 
Shortages, computation of compensation, wage basis, 
§ 294, p. 1000, n. 22 

Shortening compensation period, deduction of volun- 
tary payments, S 330, p. 1183 
Shoulder, extent of disability, evidence, § 570, p. 797 
Shoveling, strain, $ 182, p. 613 
Shower bath, 

Traveling salesman, § 231, p. 803, n. 70 
Working hours, injury after, § 230, p. 781 
Shower house, premises of employer, § 231, p. 793 
Shrimp, meat packing, § 36, p. 212 
Sickness. Illness, generally, ante 
Side Injuries, evidence, § 654, p. 662 
Sidewalks, 

Fall on, § 257(1) 

Premises of employer, § 234, p. 826 
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Sight, 

Eyes, generally, ante 
Iioss of. Bllndness, generally, ante 
Sign on building, repair, classification, § 36, p. 208 
Signature, 

Application, 

Appeal, I 730, p. 1094 
Dependency, evidence, § 652, p. 646 
Award, § 782, p. 13, n. 48 

Claimant, insurance investigator’s statement, 
§ 547(9), p. 611 

Election to come under act, § 122, p. 428 
Employees, 

Bar of action, fraud, § 936, p. 395 
Election to come under act, § 126, p. 436; 
§ 128 

Forgery, evidence, § 578, p. 827 
Register, acceptance of act, estoppel, $ 918, 
p. 358, n. 17 

Findings, § 779, p. 1338, n, 63 
Lump sum payments, 

Benefldary, pleadings, § 347 
Petition for approval, § 341 
Memorandum of award, § 853, p. 202, n. 49 
Order modifying award, § 872 
Petition to enforce award, § 844, p. 172, n. 9 
Becord, appeal, § 724, p. 1078 
Setting aside award, pleadings, § 767, p. 1269 
Signboard builders, independent contractors, § 106, 
p. 362 

Silence, estoppel to daim compensation for perma¬ 
nent partiai disabUity after agreement or settle- 
ment, § 900 

Silent paxtner, insured taking in, private insurance, 
coverage, § 372, p. 95, jl 44 

Silica dust, exposure, question of fact, § 599, p. 854, 
n. 24 

Silicon dioxide dust, medical board^s report, § 626 
Silicosis, § 168, pp. 556, 557 

Abrogation of defenses, fellow servanfs negli- 
gence, § 942 

Aggravation, evidence, § 555(17), p. 732 
Burden of proof, § 621, p. 501, n. 57 
Gatastrophe bazard, payment from special fund, 
S 837, p. 148, n, 14 

Causal connection, evidence, § 656, p. 762 
Oonstitutionality of statutes, § 19, p. 76, n. 40 
Court review, § 763(9), p. 1224 
Damage action, § 923, n. 35 
Beath benefits, § 331, p. 1194, n. 70 
Death resulting from, tbird-party action against 
employer, § 967 
Befined, § 169, p. 573 

Determination, concluslveness, § 668, p. 995, n. 70 
Disability compensation, f 296, p. 1037 
Finding, 

Oonstruction, § 636, p. 937, n. 84 
Estoppel, § 657, p. 990, n. 16 
Bes Judicata, § 637, n. 37 
Insurance, § 575, n. 28 
Limitation of actions, § 577, p. 818, n. 50 
Medical board, appealable orders, § 684, p. 1040, 
n. 47 

Medical panel, § 625 
Notice, disability, § 576, p. 815, n. 38 
Occupational diseases, f 159, pp. 560, 572 
Bifferentiation, $ 169, p. 575 


Silicosis—Oontinued 

Occupational diseases—Oontinued 
Evidence, § 555(18), p. 737 
Panel, appointment, § 759, p. 1153 
Partiai disability, § 302, p. 1078, n. 58 
Prior injury affecting liability of special fund,. 

§ 837, p. 159, n. 54 
Question of law and fact, 

Course of employment, § 611, p. 870, n. 13 
Existence, etc., § 609, n. 62 
Recurrence, increase of compensation, § 854,. 
p. 225, n. 18 

Reimbursement, employer and insurance fund 
from special fund, § 837, p. 153, n. 23 
Retroactive operation of law, § 21, p. 132, n. 5 
Death of employee, § 21, p. 139, n. 36 
Saving dauses, § 21, p. 130, n. 94 
Spedal fund, payment from, § 837, p. 163, n. 79 
Reopened cases or stale daims, § 837, p. 161^ 
n. 66 

Spedal provislons, § 169, p. 586 
Successive employers, 

Alloeation of charges, § 46, p. 241 
Continuous employment, § 46, p. 239, n. 59 
Successive insurers, liability, § 373, p. 105, n. 10 
Totel disability, § 299, p. 1057, n. 29 

Amount of compensation, § 301, p. 1074 
Weight and sufftdency of evidence, § 768, p. 1295^ 
n. 13 

Similar employees* earnings, 

Computation of compensation, basis, § 293, p. 1001 
Wage computation, seasonal employment, § 294,. 
p. 1019 

Similar employment, 

Impairment of earning capacity, § 295, p. 1031 
Retum to, total disability, § 303, p. 1087, n. 3 
Wage computation, other employers, § 294, p. 1020^ 
Similar laborers, death benefits, formula, § 321,. 
p. 1157 

Similar treatment, medical and hospital Services, § 272,. 
p. 929 

Similar work, wage basis, § 568, p. 774 
Simple tool doctrine, abrogation of defenses, assump- 
tion of risk, § 941, p. 408 
Simplicity, flndings, § 630, p. 911 

Simulation of accident, suspicion, § 555(1), p. 669' 
Simultaneous employers, § 46 
Single arbitrator, § 486 

Single commissioner*s award, review, application,. 

§ 722, p. 1075 
Single director of board, 

Conflicting evidence, condusiveness, § 763(6),. 
p. 1208, n. 5 

Findings, condusiveness, § 763(3), p. 1186, n. 38 
Single Judge of compensation court, statement of er- 
rors, appeal, § 747, p. 1116 
Single member hearing, rehearing, § 660, p. 1001 
Single member of board, 

Appeal and review, § 724, p. 1079; § 763(1),. 
p. 1175 

Additional evidence, § 768, p. 1280 

Application, § 712 

Argument, § 775, p. 1311 

Awards, § 782, p. 12 

Burden of proof, § 768, p. 1286 

Decisions, § 687 

Dday, §§ 725, 727 
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Single member of board—Continued 
Appeal and review—Continued 
Findings, § 680; § 779, p. 1338 
Further appeal, § 704 
Question of law and fact, § 761, p. 1159 
Reception of evidence, § 774, p. 1306 
Right of appeal or review, 

Parties, § 689 
Waiver, § 690, p. 1048 

Findings, ete., conclusiveness, § 763(3), p. 1177 
Trial de novo, § 765, p. 1261 
Single member of commission, 

Appeal, 

Findings, etc., § 762 

Nature of disability, etc., § 763(9), p. 1242 
Single member of court, judgment, rebearing, § 675 
Singleness of obligation, § 15 
Sinusitis, § 169, p. 574 
Sister-in-law, death benefits, § 143 
Sisters. Brothers and sisters, generally, ante 
Skill, 

Indppendent contractor test, § 94, p. 336 
Maniial or mechanical work, § 28, p. 183, n. 19 
Nurso, lack of, § 207 

Skilled cmployment, total disability, conclnsivness of 
award, § 657, p. 093 

Skillod labor, loss, parts of finger, evidence, § 571, 
p. 801, n. 70 
Skillod worker, 

Ablllty to work, § 296, p. 1035, n. 38 
Total disability, § 299, p. 1003, n. 63 
Skin, 

Abrasion of skin, generally, ante 
Ailments, § 168, p. 556 
Allergy, soap, § 196 

Cancer, actions, safe place to work, § 924, n. 38 
Diseases, 

Causal connection, § 556, p. 762 
Rvidence, § 555(11), p. 701 
Puncture of, § 202 
Skull fracturo, 

Laches, claiming permanent disability, § 856, 
p. 233, n. 5 

Permanent total disability, 8 299, p. 1069, n. 8 
Skylarking, 8 225, pp. 753-757 

AdmisslbiUty of evidence, § 539 
Causal connection, evidence, § 556, p. 751 
Ilorsoplay, generally, ante 

Skyllght, breaking, course of employmont, § 209, p. 688, 
n. 2 

Slander, scope of acts, 8 919, n. 98 
Slaughter and packing houses, power-drlven machin- 
ery, 8 30, p. 204 
Sloep, 

Household doniestic employocs, work week, 8 32 
Pre<!lpltating factor, 8 203, p. 662, n. 56 
Sleepiness of employee, right of recovery, 8 11 
Sleeplng quarters, working hours, injury before or 
after, § 230, p. 782 
Sleeplng sickness, § 168, p. 557 
Kvidence, § 555(11). p. 705 
Sllght injury, walting time, 8 296, p. 1045 
Slippery iioor, falis, 8 257(1), n. 37 
.SUps, 

Back injuries, 8 183, p. 620 
Kvidence, § 555(10), p. 698 
Kxertion, 8 3.82 


Slips—Continued 

Hernia, 8 185, p. 632 

Evidence, 8 555(13), p. 716 
Pre-existing, aggravation, 8186 
Lesions, evidence, 8 183, p. 618 
Lobby, going to and from work, 8 239, p. 853, n. 57 
Street and highway accidents, § 248, p. 875 
Smali corporatlons, employees, § 89 
Small shop, common law, 8 5, p. 44 
Smell. Taste and smell, generally, post 
Smelters, elevators, 8 36, p. 210 
Smoke, poisoning, 8 196 

Smoke and fumes, inhalation of, accident, 8 169, p. 565, 
n. 7 

Smokestacks, 

Painting, 

Classification, § 36, p. 206 
PrincipaVs usual business, 8 109, p. 384, bl 35 
Wrecking, 8 36 
Smoking, 

Course of employment, 8 220, p. 729 
Misconduct of employees, § 259, n. 31 
Question of fact, § 611, p. 873 

Snellen chart, eye injury, determination of award, 
8 316, p. 1135, n. 19 
Snow. Ice and snow, generally, ante 
Sniiff. Tobacco, generally, post 
Soap, 

Poisoning, § 169, p. 574, n. 65 
Skin allergy, 8 196 
Social acts, § 5, p. 41 

Social entertainment, third persons, act for benefit 
of, 8 224 

Social incidents, 8 221, p. 740 
Social Insurance, underlying conceptlon, § 9 
Social legislatlon, liberal construction, § 20, p. 105 
Social purposes, 

Construction of statutes, 8 20, p. 107, n. 12 

Employees and dependents, 8 20, p. 113, n. 46 
Social security, 

Bmployer paylng tax, independent contractor 
test, 8 95, p. 337; § 104 

Payment to parents, dependency, 8 142, p. 505, 
n. 19 

Payments for workmon, employer-employee rela- 
tion, tests, 8 64, p. 277, n. 40 
Tax, independent contractors, 8 90, p. 314 
Soft drlnks, capping, workshop classification, 8 86, 

p. 221 
Soldlers, 

Application of law, 8 88 
Sleeping, misconduct, 8 258, p. 897, n. 90 
Sole cause of death, compensable Injury, 8 204, p. 664 
Sole cause of disablement, occupational diseases, sil¬ 
icosis, etc., 8 169, p. 575 
Sole cause of injury, 

Actions, pleadings, § 950 
Arislng ont of employment, 8 209, p. 286 
Assumptlon of rlsk, 8 941, p. 408 
Solicitors, employee status, evidence, 8 550, p. 638 
Solvency, 

Employer, misconduct, additional award, 8 333, 
p. 1205 

Insurance provisions, failure to comply, § 933 
Son of insured, private Insurance, coverage, § 372, 
p. 94, ZL 41 
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Sorgham mill, part-time sugar cane cutting, § 38, 
p. 3.95, n* 39 

Sororities, diarwoman, exemptions, § 32 
Source, 

Injury, arising out of employment, § 209, p. 687 
Payment of wages, employer-employee relation, 
tests, § 64, p. 276 

Sovereign functions, pubUc office, delegation to, § 115 
Sovereign national guard, § 116, p. 407 
Spare time, casual employment, § 69, p. 290 
Special answer, § 500 

Special duties, going to and from work, § 234, p. 824 
Special employee, exdusiveness of remedy, § 918, 
p. 361, n. 22 

Special employers, § 47, pp. 241-262 

Control of loaned employee, § 47, p. 247 
Decree agalnst, § 644, p. 956 
Finding, condusiveness, § 657, p« 994 
Loaned employee, liability to general employer 
paylng compensation, § 835 
Question of fact, § 605 
Within act, evidence, § 549, p. 629 
Special employment, requirements, § 47, p. 244 
Special expenses, exdusions, § 67, n. 31 
Special findlngs. Findings, ante 
Special f unds, § 358, p. 41, n. 60 

Attorney general*s powers, § 837, p. 160, n. 62 
Decision exonerating fund, § 879, p. 294, n. 9 
Discretion, disbursements, § 837, p. 160 
Evidence, award, § 627, p. 895, n. 27 
Findlngs, $ 629, p. 907 

Indemnlty fund, payment, compensation, § 837, 
p. 149, n. 19, 20 

Interest on award, § 847, p. 179, n. 41 
Liability for award, appeal^ § 763(9), p. 1245 
Payment'from, § 837, pp. 147-165 
Procedure on daim agalnst, § 837, pp. 150-152, 
n. 22 

Reimbursement, recovery agalnst third-party tort- 
feasor, § 1039, p. 608 

Reopened cases, discharge by lapse of time, § 904, 
p. 323, n. 96 

Subsequent injury fund, payment of compensation 
from, § 837, p. 149 

Third-party tort-feasor^s liability to, employee’s 
share In recovery, § 1040, p. 609, n. 33 
Wage payments, reopened cases, § 837, p. 164 
Spedal Interrogatories, judgment notwithstanding 
verdict, § 780, p. 1342 

Spedal Issue, trial de novo, argument, § 775, p. 1310 
Special laws, construction of statutes, S 2(7, p. 94 
Spedal master, 

Employee, liability, action agalnst third persons, 
§ 985, p. 467, n. 12 

Findings, commission, § 763(3), p. 1182 
Spedal mission or duty, premises of employer, § 231, 
p. 805 

Special representatives, third-person tort-feasors, 
bringlng in employer, $ 1021, p. 571 
Special risk, employment creating, § 210, p. 696 
Spedal Service, 

Total disability, § 299, p. 1066 
jjv Worilng hours, Injury before or after, $ 230, 
p. 782 

Spedal shoes, medical treatment, S 269, p. 923 


Special verdict, 

Award in nature of, § 638, p. 945 
Findings in nature of, § 636, p. 936 
Lump sum payments, judgment, § 350 
Supporting judgment, § 779, p. 1331 
Spedal Work, partners, § 79 
Specialists, 

E Xpert opinion, § 555(5), p. 677 
Medical testlmony, § 547(10), p. 617 
Referees, § 625 

Specialized trade, total disability, § 299, p. 1063 
Specialized treatment, medical and hospital Services, 
§ 272, p. 929 

Specialty, compensation award as, enforcement by 
suit, § 844, n. 9 

Specific cause of injury, evidence^ § 555(10), pp. 694- 
699 

Specific findings, § 631, p. 919; § 634 
Specific injuries, total disability, etc., 3 310, pp. 1118- 
1123 

Spedfic piece of work, independent contractor test, 
§ 94, p. 335 

Specification of errors, proceedings for furthcr review, 
necessity, § 800 
Spectacles, 

Gorrection of Vision, § 316, p. 1136 
Damage to, § 158 

Speculation. cionjecture, generally, ante 
Speed, driving, 

Findings of fact, § 628 
Violations, § 260 

Willful misconduct, § 332, p. 1199, n. 27 
Speedy adjustment of cases, § 20, p. 110, n. 22 
Spine, 

Congenital defect, occupational disease, exdusion, 
§ 169, p. 576, n. 92 

Congenital malformation, additional compensa¬ 
tion, permanent disability, § 854, p. 217, n. 58 
Injuries, 

Evidence, § 554, p. 662; § 555(7); § 555(11), 
p. 705 

Permanent disability, § 304, p. 1094, n. 59 
Permanent partial disabili^, § 302, p. 1081, 
n. 71 

Welght and sufficiency of evidence, § 670, 
p. 797 

Spirit of act, legislation, § 20, p. 121 

Spirit of laws, liberal construction, § 20, p. 108 

Spleen, removal, 

Question of fact, § 616, n. 3 
Temporary disability, § 304, p. 1095, n. 59 
Splints, medical treatment § 269, p. 923 
Splitting cause of action. Right of action, aute 
Spontaneous inddents, arising out of employment, 
§ 209, p. 691, n. 34 

Spontaneous pneumothorax, accident, § 183, p. 618, 
n. 88 

Spontaneous utterances, admission without objection,. 
§ 587 

Sportive acts, § 225, p. 753 

Employer*s knowledge, § 225, p. 756 
Spouse. Husband and wife, generally, ante 
Sprain, § 183, p. 617 

Aggravation, evidence, § 555(17), p. 728, n. 43 
Spraying and dusting crops, airplane pilot, § 33, p. 194, 
n. 28 

Spraying chicken house, § 33, p. 196 


'^Sipedal task or mission, going to or from work, § 234, 

p. 828 
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Spring gun, accidental shooting, § 228, p. 775, n. 65 
Spun glass dust, occupational diseases, dermatitis, 
§ 169, p. 570, n. 34 

Spur track, piant of employer, § 231, p. 791 

Spying, injuries, § 226, p. 759, n. 24 

Stabbing, causal connection, evidence, § 556, p. 751 

Stables, 

Caring for, exemptions, § 33, p. 196 
Dairy company, ordinance regulations, § 34 
Employee, express company, vehicle operation, 
§ 36, p. 216 

Staff pbysicians, expenses, § 273, p. 934 
Stairways, 

Employee*s right of passage, § 238, p. 848, n. 29 
Falling, 

Homework, § 231, p. 786, n. 44 
Premises furnished by employer, § 230, p. 783 
Going to and from work, § 230 
Hotel, traveling saleswoman, § 231, p. 803, n. 70 
Stale claims, special fund for payment, § 837, p. 160 
Stamp, ddlpositions, § 580, n. 30 
Standard of living, dcpendency, § 34, p. 452, n. 80 
Standards, partial disability, impairinent of earning 
capacity, § 302, p. 1070 

Stare decisis, premises of employer, S 231, p. 780 
Staring at bright llght, Vision, Impairmont, § 194 
State, 

Accident fund, payment of componsation, § 826 
Act autborizing suit against, exclusivoness, § 018, 
p. 359, n. 20 

Aetion in name of, third-person tort-fcasors, § 1018 
Aetion to enforco award, § 842 
Agencles, employecs of, § 110, p. 400 
Assignmont, clalin against thlrd-party tort-foaaor, 
amount of recovery, § 1030, p. (>07, n. 17 
Boards and commisslons, ante 
Claim against, special fund, § 837, p. 160, n. 62 
Classification of acts, 8 2 
Collcges, employers, § 56 
Constitiitlonality of statutos, 8 10, p. 60 
Contingent fund, payment of componsation from, 
8 826 

Contract of employment, evldouce, $ 578, p. 825 
Courts, Jurisdictlou, res Judicata, § 657, p. 003 
Departments of, 

Constitutional amendments, 8 17 
Kmployees of, § 116, p. 400 
Poparturc from, disability componsation, § 206, 
p. 1041 

Election to proceod In anotlier jurls<liction, § 390 
Employecs. State omployees, generally, post 
Employer, state as, 88 56 

Computat ion of componsation, wage basis, 
8 292, p. 088 

Hazardous oecupationa, § 56, p. 257 
Employment, covorage, trade or busiuess, § 70, 
p. 201, n, 9 

Enforcement, award against iioiicomplying em¬ 
ployer, § 843 

Bxeeution, award against, § 840, p. 178, n. 17 
Fiinds, 

Appeal, modideation of award, § 784 
Oatastrophe losses, § 837, p. 148, n. 14 
Contributlons, $ 19, p. 77 
Defauit, payments, g 072 
State or national funda, generally, post 
General assembly powers, g 19, p. 74, n. 17 


State—Continued 

General contractor, cutting timber from land of, 
§ 107, p. 365, n. 66 

Governing law, §§ 22-26, pp. 143-175 
Guaranty, enforcement of compensation awards, 
g 839, n. 98 

Higbway department, employers, § 56 
Home, cbildren plac^ in, dependents, § 141(3), 
p. 493, n. 98 
Hospitals, 

Expenses, § 269, p. 921, n. 80 
Mental bealth, employee, expenses, § 273, 
p. 934 

Institutions, party, § 428 

Insurance fund. State Insurance fund, generally, 
post 

Interest, judgment for compensation against, 
§ 847, p. 182 

Judgment against, § 642 
Jurisdiction, § 763(9), p. 1228 

Weigbt and sufflciency of evidence, § 578, 

p. 826 

Laws, § 26, pp. 160-175 
Legislatlve power, § 19, p. 69 
Liability, occupational diseases, g 169, p. 583 
Medical and hospita! Services, liability, § 275, 
p. 936 

National guard, employer, g 66 
Oflftcers, 

Members, boards or commissions, § 381, p. 132 
Payment, compensation to, § 829, p. 142 
Party, § 428 

Proceedlngs against, g 430 
Ees judicata, g 658, p. 995, n. 69 
Peace officers, extra hazardous employment, g 117, 
p. 413 

Penitentiary, employer, § 56, p. 257 

Period of exposure within, occupational diseasc, 

§ 160, p. 579 

Police power, § 19, p. 71 

Prlority, state claim in absence of compensation 
claim, § 839 

Private Insurance pollcy, reformatlon, § 375 
Prohiblting donations, etc., by, constitutionality of 
statutes, § 19, p. 86 

Proportionate liability of, occupational diseases, 
g 169, p. 662 

Public interest, § 5, p. 40, n. 63 
Public policy, 

Construction of statutos, g 20, p. 94 
Enabling amendments, g 17 
Becovery, ovcrpayment of componsation, g 835, 
n. 92 

Hight of appeal, g 089 

School commission, employer, g 56 

Services in, employeos, § 60, n. 57 

Setting aslde award, intervenor, § 718 

Support by, mental health of wife, § 140(3), p. 472 

Third-person tort-feasors, complaint, § 1023, p. 575 

Treasurer. State treasurer, generally, post 

Troasury. State treasury, generally, post 

Universlty, 

Employee, special acts, g 117, p. 411 
Eegents, employers, § 56, p. 257 
State cmployces, § 116, p. 400 
Olaims, certiorari, g 685 
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State employees—Ctontinued 

Constitutionality of statutes, flnality of indus- 
trial commission’s dedsion, § 19, p. 81 
Oontagious and infectious diseases, contact with, 
§ 169, p. 571, n. 41 
Coverage, § 117, p. 408 
Diseases, § 169, p. 561 
Farm workers, § 33, p. 191, n. 6 
Payment, award out of contingent fund, § 826 
State Insurance fund, 

Actlons, pleadings, § 949 

Assignment, cause of action to, § 1010, p. 542 

Claims without purpose of act, § 20, p. 119, n. 75 

Contributions, ante 

Oosts, liability, § 823, p. 134 

Pailure, employer to make payments, § 474 

Option, employer, § 19, p. 77 

Police power, § 19, p. 72 

Reversion, death of dependent, § 850, p. 190 

Subrogation, 

Bmployee receiving compensation, § 1003, 
p. 630 

Purpose, § 994, p. 613 

Trial de novo, rigbt of participation, § 766, p. 1264 
State or national funds, §§ 357-368 

Absence, persons entltled to compensation, pay¬ 
ments into funds, § 366 
Accident within policy, | 364, p. 67 
Administration, § 358 
Administrative agency, 

Contributions of employers, determinatlon, 
§ 357 

Premiums and rates, determination, § 360 
Aged persons, benefits as tax, § 357, p. 41 
Aggregate trust fund in New York, § 357, p. 33, 
n. 69 

Application, § 357, p. 37 
Assessments, § 357 
Assignment of policy, § 364, p. 59 
Boards or commissions, 

Powers, § 385, p, 149 

Rules bandling claims against, § 385, p. 152 
Breacb of warranty, action for payments made 
by, § 307 

Cancellation of policy, §§ 365, 374 
Ohange of policy, § 365 
Olaims against fund, § 357, p. 39 
Rules, § 385, p. 152 

Olassification rules and rates, § 357, p. 35; § 359 
Concealment, action for payments made by, | 367 
Constitutionality of statutes, § 19, p. 77 
Oonstruction, policy or contract, § 364 
Oontract or policy, 8 364 
Contributions, employers, § 357 

Policemen, coverage, § 117, p. 413 
Custody, § 358 
Debtors of fund, § 367, p. 39 
Deduction, payments during dlsability, 8 366, p. 64 
Default, payment of premium, 8 362 
Defense, action for contributions, 8 361 
Dlsbursements, 8 367 
Bamed premiums under void law, § 361 
Enterprise involving several occupations, 8 359 
Estoppel to deny Insurance, 8 357, p. 38 
Excise taxes, premiums for Insurance, § 361 
Expenditures, limitation, 8 367 
Forfeituxe of policy, 8 365 


State or national funds-Oontinued 

Funeral expenses, deductions, 8 366, p. 64 
Hazards, dlassidcation of rates based upon, 8 359 
IncorjKJration by reference, pians for computing 
premiums, § 364, p. 59 
Independent contractors, premiums, 8 361 
Installment payment of premiums, § 363 
Interest, reimbursement of employer, 8 368 
Investment, § 358 
Junk dealer, 8 359, p. 45, n. 85 
Jury trial, participation, 8 770, p. 1300 
Leases, 8 358 

Legislature, designation of custodlan, § 358 
Liablllties, employers to tbird parties, 8 357, p. 36 
Liberal administration, § 358 
License taxes, premiums for Insurance, § 361 
Lien against settlement by employee, § 357, p. 36, 
n. 82 

Longsboremen’s and barbor workers’, payments, 
§ 366, p. 64 
Management, § 358 

Medical and hospital expenses, deductions, 8 366, 
p. 64 

Misrepresentatlons, action for payments made by, 
§ 367 

Mutual mistake, reformation of policy, § 365 
Nature of fund, 8 357 
Nonpayment, premiums, 8 362 
Notice, witbdrawal from fund, § 361 
Partnership, premiums, liability, § 361 
Payments, § 367 

Absence, persons entltled to compensation, 
§366 

Premiums, liability, § 361 
Rates, time, filing claims for recovery, § 368 
Penaltles, liability for premiums, § 361 
Pleading, defense, action for premiums, § 363 
Policy or contract, § 364 
Policy or risk, rigbt to refuse, § 357, p. 37 
Premiums and rates, § 359 

Action to enforce payment, § 363 
Administrative agencies, duties, § 360 
Amount, § 360 

Collection of assessments, § 300 

Default or nonpayment, 8 362 

Bxcessive, reimbursement of employer, § 368 

Liability, § 361 

Liens, § 363 

Reversion of premiums, § 367, p. 66, n. 63 
Proof of liability, § 367 
Public contracts, premiums, collection, § 363 
Purpose, particular funds, § 357, p. 33, n. 69 
Rating board, duties, § 359 
Reclassiflcation, rates, 8 359 
Reformation of policy, § 365 
Refund or tender, unearned premiums, § 365, p. 60, 
n. 19 

Reimbursement, employer, § 368 
Renewal of policy, § 364, p. 59 
Retroactive policy, § 364, p. 59 
Rules, § 357 

School districts, premiums, collections, § 363 
Self-operating, § 357, p. 41 
Solvency of fund, § 357, p. 37, n. 88 
Special funds, reopened cases, New York, § 357, 
p. 33, n. 69 

Statements of policies, eifect, § 364, p, 58 
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State op national funds—Continued 

Stipulatione of policies, effect, § 364, p. 58 
Subscriber, terms, and conditione, § 357, p. 36 
Surety for contractor, unpaid premiums, collec- 
tion, § 363 

Terms, policy or contract, § 364 
Trust, impressing fund with, § 367 
Trust fund, § 357, p. 38 

Employers, § 368, p. 70, n. 83 
Trustees, removal, § 358 
Vouchers, disbursements, § 367 
Warranties, 

Disbursements, § 367 
Policies, effect, § 364, p. 58 
State treasurer, 

Constitutionality of statutes, mandamus, § 19, 
p. 71 

Reopening case, § 650, p. 967 
New eviclence, § 651, p. 969 
Resisting illegal disbursements from special fund, 
§ 837, p. 160, n. 63 
State treasury, 

Paynient, proceeds of recovery against third-par- 
ty tort-feasor into treasury, § 1039, p. 607, 
n. 19 

Presentation, claims against, constitutionality of 
statutes, § 19, p, 87 
Statoments, 

Accident reports, § 531, p. 625 
Attonieys, ante 
Claimant, § 534, p. 535 

To pbysician, § 547(11), p. 618, n, 10 
Employee, § 534, pp. 529-535 
Employor, § 535 
Facts, appeal, 

Effect of striking, § 882, n. 47 
Modification of award, § 882 
Otlier employees, § 530 
Policies, Insurance fund, § 364, p. 58 
Proceediugs for further review, 

Briofs, § 801, p. 72 
Keasons or grounds, § 800 
Relati ng to qnestion of law, admissibility, § 525, 

p. 512 

Station in life, death benefits, extent of dependency, 
§ 322 

Stationary enginecr’s statements, trial de novo, ad¬ 
missibility of evidence, 8 768, p. 1290, n. 80 
Status, 

Claimant, instructions to jury, § 623 
Parties, determination, § 107, p. 371 
Stat\is of employees, 

Appeal and review, § 703(0), p. 1228 

Aetion for compensat ion, § 764, p. 1256 
Longshoremen’s and harbor workers’ compen¬ 
sationi act, § 763(10), p. 1251 
Basis of componsation, § 12 
Essentials of, 88 02-67, pp. 2GC-2S5 
Evidence, 8 550, pp. 630-644 
Pindings, 8 028; § 779, p. 1334 
Plnality, 8 007 
Sufficlency, 8 031, p. 916 
Instructions to jury, § 778, p. 1327 
Limitation to remedies under act, 8 917, p. 354 
Out-of-state contract, 8 24, p. 164 
I^resumption, 8 OH 

Questions of law and fact, 8 606, p. 858 


Status of employees—Continued 

Third-person tort-feasors, pleadings, 8 1023, p. 575 
Total disabiUty, § 299, p. 1063 
Trial de novo, admissibility of evidence, § 768, 
p. 1289 

Statute of frauds, compensation agreements, § 464, 
p. 198, n. 79 

Statute of limitations. Limitations, generally, ante 
Statutes, 

Amendments, ante 
Boards or commissions, 

Jurisdiction conferred by, § 383, p. 139 
Powers and autbority derived from, § 384, 
p. 142 

Bond or security, self-insurer, § 355 
Compensation agreements, grounds for review, 
§ 410 

Compulsory acts, generally, ante 
Constitutionality of statutes, generally, ante 
Construction of statutes, generally, ante 
Jurisdiction of boards or commissions by rule- 
making power, 8 385, p. 151 
Language, ante 

Medical boards, powers and duties, 8 384, p. 148 
Occupation diseases, successive insurers, liability, 
§ 373, p. 101 

Private insurer’s liability, measure, 8 376, p. 108 
Proceediugs for further review, ante 
Repeals, generally, ante 
Self-insurance, construction, § 354 
Subcontractor*s employees, liability for, 8 107, 
p. 363 

Statutory assignment, employee^s right of action 
against tort-feasor, 8 994, pp. 514, 515 
Statutory employers, 

Liabilities, 8 107, p. 364 
Secondary liability, 8 IH 

Statutory fellow servants, liability to, 8 107, p. 364, 
n. 46 

Statutory list, employment included, 8 27, p. 175 
Statutory rights of action and defenses, effect of act 
on action by third person against employer, 
§§ 964-082 

Stay of proceediugs, 

Adjustment or termination of compensation, 8 868 
Admiralty, actions, 8 935 
Appeal and review, § 735 

Agreement or settlement, 8 908, p. 339 
Bond, penalty on overdue compensation, § 848, 
p. 184, n. 79 

Entry of judgment on award, 8 845, p. 175, n. 56 
Exeeution on judgment for compensation, § 846, 
p. 179 

Piling of petition for termination of componsa¬ 
tion agreement as, issues determined, § 908, 
p. 336 

Further review, necessity of stay, 8 799, p. 63 
Judgment, opening, § 652, p. 972 
Payments due, injunction, § 654, p. 078 
Petition for settlement, § 918, p. 364 
Petition to terminate or modify agreement, 8 906 
Proceeding to modify award, 8 868 
Proceediugs for further review, 

Defect, dismissal, effect, 8 802 
Necessity. 8 799, p. 03 
Rehearings, § 662, p. 1006 
Steam dredge, drainage project, § 33, p. 196 
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Steam engine, hauling water for, coverage, § 36, p. 207 
Steam railways, exemptions, § 36, p. 221 
Steam shovel, 

Hiring crew, employer test, § 47, p. 250 
Injury before reaching job, § 230, p. 778, n. 91 
Steamfitters, employee status, § 106, p. 358 
Steel worker, total disabllity, § 299, p. 1064, n. 68 
Steeplejacks, employee status, § 106, p. 358 
Stenograpbers, 

Charges, interest on, § 847, p. 182, n. 58 
Ck)verage, § 36, p. 204 

Private Insurance, § 372, p. 93, n. 39 
Stepchildren. Cbildren and minors, ante 
Stepparents, 

Benefieiaries, § 131 
Deatb benefits, § 142, p. 497 

Dependents, § 141(20), p. 483 
Dependency, evidence, § 652, p. 657 
Dependents, cbildren, § 141(3), p. 493 
Stepping from motor vebicle, strain, § 182, p. 613 
Stevedores, 

Acceptance of compensation, action against gov- 
emment, § 936, p. 393, n. 73 
Contractor, United States’ liability, § 107, p. 363, 
n. 45 

Coverage, § 86, p. 306 

Exclusiveness of remedy, § 918, p. 366, n. 46 
Officers or members of crew, § 116, p. 406, n. 78 
Private insurance coverage, S 372, p. 93, n. 39 
StiflP neck, co-employee attempting to cure, § 267(3), 
p. 896 

Stilfness, loss of use of member, § 314, p. 1128, n. 60 
Stigmatism, loss of industria! Vision, § 316, p. 1134, 
n. 14 

Stilbestrol dust, inbalation of, effemination, § 169, 
p. 573, n. 54 
Stipulations, 

Admissibility of evidence, review of agreement 
or settlement, § 907, p. 331 
Appeal and review, 

Board reviewing, depositions, § 768, p. 1282 
Case, § 739 

Concealment of injury, award based on, § 806, 
p. 310, n. 3 

Dependency, § 763(9), p. 1232 
Evidence, § 705 
Inquiry, § 420, p. 263 
Prerequisltes, § 721 

Scope of review, additional proofs, § 751, 
p. 1130 

Submission to court, § 750 
Suflaciency of evidence, § 763(2), n. 1 
Vacation of award, § 786 
Venue, § 682 

Award based on as final, evidence, § 907, p. 334 
Boards or commisslons, acquisition of jurisdic- 
tion by, § 383, p. 141 

Cbange of condition autborizing setting aside 
award based on, § 896, p. 309 
. Compensation agreements, construction, § 407, 

p. 206 

Oonclusiveness on fact questions, review of agree¬ 
ment or settlement, § 897, p. 312 
Depositions, flUng, § 580, n. 29 
Disability beneflts, death of employee, § 150, n. 03 
Dismissal of suits, retum of record, § 787 


Stipulations—Continued 

Bflfect as to time for applicatlon to modify award, 
§ 856, p. 246, n. 16 

Evidence, proceeding to modify award, § 860, 
p. 260, n. 47 
Undings, § 627, p. 896 

Conclusiveness, § 763(7), p. 1215 
Separation from condusions, § 630 
Weekly eamings, § 631, p. 928, n. 81 
Insurance fund policy, effect, § 364, p. 58 
Jurisdiction, obtaining by, § 425, p. 277 
Lump sum payments, 

Appellate courfs Jurisdiction, § 340 
Burden of proof, § 348 

Medical expenses, lien on recovery for malpra(> 
tice, § 1044 

Mistake, sufflciency of evidence, § 860, p. 263, n. 60 
Premature award, § 645 

Private insurance policies, liability, effect, § 376, 
p. 113 

Proceedings to secure compensation, § 420, pp. 259- 
263 

Question of law, traveling expenses, § 614 

Record on appeal, § 736 

Retrial of case before judge, § 667 

Surgical operation, appeal, § 287, p. 966, n. 40 

Taking further evidence, §§ 591,592 

Tbird-person tort-feasors, 

Necessary parties, § 1019, p. 566, n. 93 
Prima facie evidence, § 1030, p. 591 
Waiver, 

Delay in applying to adjust or terminate com¬ 
pensation, J 856, p. 239, n. 51 
Right to review for increased incapacity, 
§ 855, p. 233, n. 4 

Weekly certifications, insurer, § 287, p. 970 
Stock and stockholders, 

Corporations, § 82, pp. 301-304 
Deposits, option of einployers, § 19, p. 77 
Bmployee*s status, evidence, § 550, p. 636 
Employers within act, evidence, § 540, p. 626, n. 79 
Findings, descriptio personam, § 636, p. 036 
Majority ownersbip, compensation liability, § 53 
Parties to proceeding to modify award against 
Corporation, § 858, n. 58 
Stock raising, defined, § 30 

Stock room clerk, repairing truck, premises of em¬ 
ployer, § 231, p. 787, n. 47 

Stockings, elastic stockiiigs, liability, special fund for 
reopened cases, § 837, p. 164, n. 85 
Stone crusber, operation of, § 36, p. 213 
Employee status, § 106, p. 358 
Stonecutter’s disease, 

Oourse of employment, voluntary risk, § 219, n. 13 
Personal injury, § 169, p. 563, n. 2 
Stonccutting, 

Factory, § 36, p. 209 
Independent contractors, § 106, p. 362 
Stool, fall from, traveling salesman, § 231, p. 803, n. 74 
Stooping or bending, § 202 
Strain, § 183, p. 619 

Stop for liquor, return to employment, § 222, p. 748, 
n. 49 

Storage, § 36, p. 215 

Crops, exemptions, § 33, p. 191, n. 6 
Defined, f 30 

Employments included, evidence, § 548 
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Storage—Continued 

Fruit buyers, § 36, p. 214 

Storage tank, pneumonia, temperature change, § 167, 
p. 549. n. 28 

Store building, freigbt elevator, § 36, p. 210 
Storehouses, 

Operation of, § 36, p. 215 
Truckman, § 36, p. 209 

Storeroom, mercantile establisbment, § 29, p. 186, n. 41 
Stores, 

Grocery Stores, generally, ante 
Mercantile establishments, generally, ante 
Storm, 

Causal connection, evidence, § 55C, p. 752 
Seeking sbelter from, § 220, p. 726 
Stoves, 

Fall against, epileptic fit, § 257(1), n. 48 
Moving longshore work, § 36, p. 211 
Strain. Exertion and strain, generally, ante 
Strangers, 

Constructlon of statutcs, § 20, p. 94 
Death beneflts, i 133 

Liability, action against tbird persons, J 985, 
p. 467, n. 16 

Restraining execution of award, § 654, p. 977 
Strangulated hernia. Hernia, ante 
Strapping boxes of fruit on dock, classification, § 36, 
p. 204 

Stray bullet, injury caused by, § 228, p. 772 
Street railways, 

City, firemen, collision, § 117, p. 416 
Classification, § 36, p, 204 

Collision, causal connection, weight and suflidency 
of evidence, § 556, p. 758 
Conductoi*s, outside employees, § 231, p. 799 
Employees, 

Free tickets, S 235, p, 840, n. 77 
Walking from stroetear, § 235, p. 843, n. 85 
Motonnan, accidental sliooting, § 228, p. 772, n. 25 
Operation of, § 36, p. 213 
Classification, § 36, p. 207 
Streets and alleys, 

Accideuts, 8 248, p. 873 

Action against tbird person, liability, § 986 

Cleaning, 

Course of business, 8 70, p. 203, ii. 22 
Malntaining structure, § 30, p. 205 
Constructlon or repalr, 

Cities, trade or i)nslness, 8 33 
Hazardous occupation, 8 36, p. 215 
Kmployees, coverage, § 117, p. 409 
(Jolng to and from work, 8 234, pi). 824, 829 
Hazards on, traveling salesman, 8 231, p. 800, 
n. 58 

Higliways, generally, ante 
Fosltional risk doctrine, 8 209, p. 690 
Premises, 8 231, p. 792 
Preparing for, 8 220, p. 724 
Spetfial errand, 8 231, p. 805, n. 91 
Stray bullets, injury by» 8 228, p. 772 
Sweepers, traffic ordinances, 8 34 
Trash collectlon, clty employees, govcrnmental 
functions, 8116, p. 404, n. 40 
Strength of employee, 

DIsabllity compensation, 8 296, p. 1037 
Schedule injuries, other cases, 8 307, p. 1110 
Streptococcus infectlon, injury, § 168, p. 552, n. 67 


Striet constructlon of statutes. Constructlon of stat- 
utes, generally, ante 

Striet proof, course of employment, § 556, p. 748, n. 45 

Strikes. Labor disputes, generally, ante 

Striking appeal. Appeal and review, ante 

Strlklng evidence. Evidence, ante 

Stroke, 

Causal connection, evidence, 8 556, p. 764 
Evidence, § 565(12), p. 713 
Structural carpentry, 8 36, p. 215 
Structural iron work, employments included, evidence, 

8 548 

Structural weakness of employee, aggravation, 8 170, 
p. 688 

Structure of body, 

Change in, exertion, 8182, p. 612 
Violence to, latent physical conditions, 8 172 
Stubbornness, 

Safety devices, failure to use, 8 262 
Willful misconduct of employee, 8 336 
Student nurse, loaned employee, 8 47, p. 243, n. 8 
Study, increase of earning power, r^uction of com¬ 
pensation, § 854, p. 227 
Stump, 

Leg, amputation of part of, § 308, 8 UT' 

Member of body, temporary disabUity, healing, 

8 304, p. 1095 
Sua sponte, 

Appealability of order, 8 879, p. 295 
Harmless error in action on own motion, 8 888 
Order on application for additional compensation, 
prejudicial recital, 8 869, n. 58 
Review of agreement or settlement, commissiones 
own motion, § 901 
Subcontractors, § 90, p. 313 

Acceptance of act, common law liability, § 931, 
n. 24 

Action against tbird person, liability, § 985, 
pp. 477-480 

Oontract, injury outside state, 8 23, p, 152, n. 24 
Defined, 8107, p. 365, n. 65 

Election to take compensation from, bar of action 
against statutory employer, 8 938 
Employee of goveriimontal body, 8 118 
Employees of, 88 107-111, pp. 362-300 

Admissibility of evidence, contractor’s insur- 
er, 8 708, p. 1292 

Common law actions against general contrac¬ 
tor, § 23, p. 161 

Constitutionality of statutes, 8 19, p. 83, n. 26 
Evidence, 8 550, p. 641 
Nuinber, 8 42, n. 229; § 43, n. 50 
Question of fact, § 006, p. 859 
Retroactive operation of statutes, 8 21, p. 134, 
n. 12 

Scope of act, 8 922, n. 12 
Injuries, § 90, p. 314, n, 34 
Insurance, weight and sufficiency of evidence, 
8 576, p. 810, n. 13 

Liability, action against tbird person, § 985, 
pp, 473-480 

Principal contractor’s relatlon, 8 107, p. 369 
Private Insurance coverage, 8 372, p. 93, n, 39 
Employees, 8 372, p. 92 

Reviewiiig courfs judgment, insolvency, 8 789, 
p. 35 
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:Sul)contractors—Oontinued 

Securing payment of compensation, actions, § 933, 
n. 34 

Third-person tort-feasors, burden of proof, § 1028, 
p. 585 

Truck, riding in, § 287, n. 23 
:Subdivider, 

Barn demolition, (dassidcation, § 36, p. 206 
Real estate, coverage, § 36 

•Subemployees, flxing compensation of, independent 
contractor test, § 95, p. 338 
.Sublease, 

Coverage, § 71, n. 62 
Third parties, evidence, § 550, p. 643 
Subluxation of sixtb cervical, cbiropractor*s expenses, 
§ 269, p. 921, n. 72 
iSnbmlssion to treatment, 

Evidence, refusal, § 555(9), p. 693 
Medical examination, refusal, effect, § 484, pp. 423, 
424 

Surgery minimizing injury, wei^t and sufficiency 
of evidence, § 572, p. 806 
Subpoena, 

Oontempt, § 598, p. 847 
Heopening case, hearing, § 652, p. 975, n. 23 
Subpoena duces tecum, 

Oontempt, § 598, p. 848 

Harmless error, refusal to produce book, § 759, 
p. 1157, n. 7 
:Subrogation, 

A.ccord between employer and tort-feasor, rights 
of insurer, effect, § 1010, p. 542 
Aetion against surety on appeal bond, § 816(2) 
Agreement to pay compensation, notice to tort- 
feasor, § 1001 
Award, 

Compensation, notice to tortfeasor, § 1001 
Sickness benefits, insurer, § 638, p, 946 
Benefit of insured employees and subrogees, § 994, 
pp. 512-514 

Oarrier substituted for employer, § 376, p. 116 
Oause of action based on death of employee, § 996, 
pp. 519-521 

Claim against physician for malpractice, § 1043, 

p. 626 

Olaim for compensation, necessity, § 997 
Constitutlonality of statutes, § 19, p. 82 
Contractual relation between parties, not depend¬ 
ent upon, § 994, p. 513 

Death benefits, third person’s negUgence, § 321, 

p. 1162 

Dependent on award or payment of compensa¬ 
tion, § 998, p. 624 

Disdtiarge of obligation to make compensation, 
credlting payment, § 330, p. 1180 
Double recovery, prevention, § 994, p. 614 
Employee not to prejudice right of, § 393, p. 166 
Employee*s covenant not to sue, right of insurer 
or employer, § 1007 
Employers, 

Denying right of, constitutlonality of statutes, 
§19, p.83 

Necessity of statutory provision for, § 993 
Outrof-state contracts, negUgence action, § 24, 

p. 166 

Blghts of deceased employee’s dependents, 
§ 1010, p. 541 


Subrogatlonr-Continued 
Employers—Oontinued 

Rights of injured employee, constitutlonality 
of statutes, § 19, pp. 82,85 
Exclusive or concurrent right of insurer or em¬ 
ployer to bring action against tort-feasor, 
§ 1003, pp. 529-532 

Pailure of employer to comply with act, § 1004, 
p. 634 

Federal court, procedural matters, § 26, p. 170, 
n. 10 

Goveming law, § 22, p. 149, n. 7; § 23, p. 166 
Joint and several award, res judicata, § 657, 
p. 993 

I/iability for medical expenses, defense to third 
person, § 1038, p. 603, n. 81 
Limitation of rights of insurer by statutory pro¬ 
vision, § 993 

Malpractice action, employer or insurer subrogat- 
ed, § 1044 

Medical expenditures, hospitalization association, 
§ 281, n. 74 

Nature of particular statutory provision, § 994, 

pp. 612-^16 

Notice of injury, necessity, § 997 
Notice to tortfeasor, § 1001 
Payment of compensation by Insurance carrier 
as affecting employer*s rights, § 998, p. 525 
Persons protected, § 994, p. 514 
Prevention of double recovery, purpose, § 994, 
p. 614 

Private Insurance, ante 

Proceeds of settlement of death action against 
third party, § 1040, p. 612 

Protection of tort-feasor against double Uability, 
§ 994, p. 514 

Provision for, § 994, pp. 512-514 
Purpose, statutory provision, § 994, pp. 512-516 
Recoupment of loss, primary purpose, § 994, p. 512 
Right of action for breach of contract, § 1040, 
p. 613, n. 69 

Rights of insurer or employer, § 1009 
Settlement between employer and tortfeasor, 
rights of insurer, § 1010, p. 542 
Simultaneous employers, § 46, p. 230, n. 35 
Splitting causes of action, § 994, p. 514 
State Insurance fund, 

Purpose, § 994, p. 513 

Rights of employee receiving compensation, 
§ 1003, p. 530 

Statutory provisions, nature and purpose, § 994, 

pp. 612-^16 

Substitution pro tanto, § 994, p. 513, n. 26 
Theory as matter of pure equity, § 994, p. 513, 
n. 19 

Third party Uability, apportiomnent and priorities, 
§ 1042 

Third person tort-feasors, post 
Third persons, actions by employee against, post 
Transfer of cause of action or claim effected by 
statute, § 996, p. 519; §1002 
Venue, § 1013 

Waiver, § 393, p. 166, n. 71; § 1004, p. 535 

Dismissal of action against third person, non- 
prejudicial, § 394 

Third-person tort-feasors, burden of proof, 
§ 1028, p. 586 
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Subscriber under act, 

Appeals, burden of proof, § 768, p. 1283 
Pinding, appeal, § 963 

Setting aside award, pleadings, § 767, p. 1271 
Subscriptione to newspaper, sollcitations, § 36, p. 221, 
n. 6 

Subsoquent employment, furtber disability, employee’s 
negligence, § 180 
Subsequent injury, § 308, p. 1116 

Previously impaired condition, § 298, p. 1047 
Subsequent injury fund. Special funds, generally, 
ante 

Subsequent proceedings, remand to trial court, § 287, 
p. 969 

Subsequent repairs, Show defective condition, evi- 
dence, admissibility, § 542 

Subsidiary business, nonhazardous main business, 
§ 29, p. 185, n. 38 
Subsidiary corporations, 

Bmployers, 8 53 

Number of employees, § 42, p. 229, n. 24 
Subsistence, 

I>ependency test, § 134, p. 453 
Earning capacity impairment, § 13 
Payments, computation of compensation, veteran 
trainee, § 294, p. 1011 

Substance of award, trial de novo, § 766, p. 1265 
Substantive rights, 

Eflfoct of compensation act, § 017, p. 353 
Employers, administratlon of acfes, § 20, p. 92 
Poreign law, enforcenieut, § 22, p. 149 
Retroactive operatiou of statutes, death of em- 
ployee, § 21, p. 139 

Rule-making power of bonrd or commission to 
create or affect, 8 385, p, 150 
Substitute for wages, § 5, p. 46, n. 20 
Substitute funds, acceptance of pajments from, waiv- 
er, 8 391 

Substitutes for existing rights and remedies, 8 317, 
p. 352, n. 88 

Oommon law remedies, 8 5, p. 37; 8 3, p. 52 
Substitutes performing work, 

Amount paid to, crediting, 8 330, p. 1185, n. 80 
Employee status, 8 74 

Independent contractor test, 8 34, p. 335 
Substitution, private Insurance carrler for employer, 
8 376, p. 115 

Substitution death benelits, stcpcliildren, 8 141(2), 
p. m, n. 12 

Substitution of parties, 8 434 
Appeals, 8 718 

Assignments of error, 8 747, p. 1118 
Procoedinga for furtber review, objections, requi¬ 
sitos. § 797, p. 54 

Third-person tort-feasora, 8 1021, pp. 570-573 
Insuror, 8 1021, p, 573 

Substitutional compensation act, 8 317, p. 353 
Subterfuge, employers within act, evidence, 8 549, 
p. 626, n. 79 

Successlon, rights of employer against third-party 
tort-feasor, nature and purpose, 8 394, pp. 515, 
516 

Succes-slve nctions by employee or representative 
against thlrd persons, 81014, pp. 548-557 
Successive appeals, 8 792 
Successive employers, 8 46, p. 237 
Evidence, 8 549, p. 626 


Successive injuries, 

Evidence, 8 555(16) 

Schedule injuries, § 308, p. 1115 
Total disability, amount of compensation, 8 301, 
p. 1074, n. 33 

Successive insurers, liability, § 373, p. 97 
Suddenly, defined, hernia, § 185, p. 635 
Suddenness, 

Injury, §8 157,166 

Onslaught, occupational diseases, 8 169, p. 565, 
n. 7 

Poisoning, § 196 

SufiPering. Pain and suffering, generally, ante 
Suflaciency of evidence. Proceedings for further re¬ 
view, ante 

Suflaciency of findings, 8 631, pp. 913-929 
Suffocation, poisonous gases, 8 136, n. 72 
Sugar cane, 

Outting, part-time sorghum mill employee, 8 33, 
p. 195, n. 39 

Hauling, coverage, 8 36, p. 207 
Sugar houses, 8 36, p. 215 

Suggestions by employer, independent contractor test, 
§ 92, p. 331 

Sui generis, review of arbitrator’s decision, § 765, 

p. 1262 

Sai generis statutes, 8 6, p. 50 
Suicide, 88 ^05,264 

Admissibility of evidence, 8 530 
Burden of proof, 8 521, p. 503 
Causal connection, weight and suflaciency of evi> 
dence, 8 556, p. 744, n. 27 
Declarations, § 597 

Evidence, nonprobabllity, 8 65(6), n. 40 
Findings, 8 636, p. 942, n. 15 

Suflaciency, § 631, p. 915, n. 64 
Instructions to jury, 8 778, p. 1327 
Intoxicatlon, § 263 

Payment of compensation from special fund, 8 837, 
p. 154, n. 31 

Presumption against, 8 513, pp. 460, 470; § 521, 
p. 503 

Proofs, presumptlons, § 768, p. 1282, n. 14 
Questions of law and fact, 

Presumptions, § 612, p. 875, n. 64 
Proximate cause, 8 610, p. 868, n. 84 
Review by court, iuferences, § 763(0), p. 1240 
Scope of review, 8 752, p. 1131, n. 92 
Weight and suflaciency of evidence, 8 564 
Suitable employment, impairment of earning capacity,. 

8 295, p. 1032 
Suits in admiralty act, 

Aetion under, 8 918, p. 366, n. 46 
Election to come under, 8 125, p. 434, n. 5 
Sulphur dioxlde gas, inbalation of, accident, 8 160, 
p. 665, n. 7 

Summary bearings, § 581 
Summary judgment, 

Aetion for wrongful death, 8 378 
Trial de novo, 8 780, p. 1342 
Summary proceedings, 

Applications for further compensation, 8 868 
Jurisdiction of court, 8 426, p. 284 
Review of agreement or settlement, 8 903 
Rules of evidence, 8 547(12) 

Summary remedy, proceeding to secure compensation,. 
8 415, p. 245 
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Summer horne, portable sawmill, coverage, § 36 
Stimmer resort, clearing land, § 33, p. 196 
Smnmons. Process, generally, ante 
Snndays, 

Average earnings computation, lost time, § 293, 
p. 995 

Employee*s truck, repair, § 221, p. 736, n. 53 
Employment contract, § 66, p. 282 
Third persons, assaults by, § 227, p. 767, n. 87 
Yiolation of statutes, § 260, n. 68 
Question of f act, § 612, p. 876 
Weight and snflaciency of evidence, § 662, n. 2 
Sunstroke, § 187, pp. 642-646; § 255 

Oausal connection, weight and snflftciency of evi¬ 
dence, § 556, p. 752 
Competent evidence, § 570, p. 800 
Beflned, § 187, p. 646 
Findings, § 628 

Heat prostratlon, generally, ante 
Superfluous matter, scope of review, 8 752, p. 1131, 
n. 91 

Snperinducing cause of Injury, § 203, p. 663 
Superintendente, 

Bridges, cities, coverage, § 117, p. 410 
Corporatlons, misconduct of, § 332, p. 1200 
Superior courts, 

Compensation agreements, proceeding to enforce, 

8 413, p. 243 

Findings of commission, § 630, p. 911 
Superiors, notice of injury to, § 447 
Supersedeas. Stay of proceedings, generally, ante 
Supervening cause, 

Death, evidence, § 555(9), p. 693 
Total disability continulng notwithstanding 
change of condition, decrease or termination 
of compensation, 1854, p. 223 
Supervision, 

Assistants, independent contractors test, § 95, 
p. 338 

Employer, transiwrtation by employee, § 236 
Bmployer-employee relation, existence test, § 64, 
p. 271 

Govemmental bodies, employers, § 56, p. 259 
Independent contractors, test, § 92, pp. 320-331 
Loaned employees, § 47, p. 248 
Supervisors, 

Appeal from decision to joint board, § 765, p. 1262 
Duties, contractors, § 90, p. 315, n. 46 
Employees, misconduct, § 332, p. 1200 
Employer chargeable with knowledge of super- 
visory employees, § 451, p. 338 
Request of, violation of rules, § 245, p. 868, n. 45 
Wage computation, part owner of tavern, § 204, 
p. 1022, n. 34 

Supplemental award. Adjustment or termination of 
compensation, generally, ante 
Supplemental pleadings, §§ 496,952 
Supplementary compensation act, § 917, p. 353 
Supplementary proceedings, aid of execution, enforce- 
ment of award, § 846, p. 177 
SuppUes, 

Fumished employee, 

Computation of compensation, wage basis, 

§ 294, p. 1009 

Independent contractor test, § 92, p. 329; 

8 96 

Test of employer-employee relation, § 64, p. 278 

1504 


Suppiles—Oontinued 

Offsets, disability compensation, § 330, p. 1178 
Purchase, orediting on compensation, weight and 
siifficiency of evidence, § 578, p. 826 
Tug boat cook procuring, § 232, p. 816 
Wage computation, proflts from sale, § 294, p. 1023 
Supply clerks, general office work, hazards of busi- 
ness, § 28, p. 184 

Supply contributions, death benefits, partial depend- 
ency, § 323, p. 1169 
Support, 

Olaimant, 

Dependency, evidence, § 552, p. 646 
Separation from spouse, evidence, § 552, 
p. 652 

Contributions to support, generally, ante 
Death benehts, § 321, p. 1156 

Absence of wife, § 140(3), p. 477 
BenefLciaries, § 130 
Chlldren, § 141(3), pp. 491,493 
Dependency, § 134, pp. 450, 454 
Grandchildren and grandparents, $ 144 
Illegitimate children, § 141(2), p. 486 
Mother, § 142, p. 498 

Separation from spouse, § 140(3), p. 479 
Dependency, good faith marriage status, § 140(2), 
p. 468 

Father*s dependency, evidence, § 552, p. 656, n. 29 
Independent means of, dependency allowance, 
§ 296, p. 1041, n. 14 
liump sum payments, children, § 346 
Moral obligation of, dependency test, § 134, p. 458 
Nature and extent of, dependency test, § 134, 
p. 455 

Necessity of, total disability, § 299, p. 1060, n. 49 
Peiiod of adjustment, $ 13 
Presumption, support of wife by husband, § 512 
Reasons for dependency, g 134, p. 451, n. 86 
Reliance on deceased child for, parenfs dependen¬ 
cy, § 142, p. 500 

Belief from deprivation of, § 5, p. 46 
Wife or child, claim against compensation award, 
§ 829, p. 142 

Support of award, evidence, g 547(2), p. 587 
Supreme court, 

Appeals, 

Conditions precedent, § 721 
Prematurity, g 723 

Funeral expenses omitted, inadvertence, g 287, 
p. 969 
Sureties, 

Appeal bond, proceedings for further review, li- 
ability, g 816(1) 

Contract, insurance, g 353(2) 

Contractors, unpaid premiums due insurance f und, 
collection, g 363 
Judgment against, g 642 

Surgeons. Physicians and surgeons, generally, ante 
Surgery, gf 266-288, pp. 913-971; g 319, p. 1145 

See, also, Medical Services, generally, ante 
Ability to sustain, evidence, g 907, p, 333, n. 25 
Additional compensation for resulting increased 
disability, g 284, p. 219, n. 66 
Amputation, generally, ante 
Appeal and review, 

Agreement or settlement to require operation, 
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Surgery—Continued 

Appeal and review—Continued 

Defense asserted for flrst time, § 692 
Discretion of court, § 768, n. 44 
Awards, 

Amount, § 277, p. 942 
Conditions precedent, | 640 
Dvldence, § 284, p. 961 
Finality, § 656, p. 988 
Omitting, actions, § 936, p. 394 
Burden of proof, 

Charges, § 522 

Refusal, % 319, p. 1146, n. 15 

Without just cause, § 523, pp. 507, 508 
Censent of insurer, evidence of resulting disabili- 
ty, § 860, p. 271, n. 4 
Oonsultations, § 319, p. 1147 
Oovered by private Insurance policy, reformation, 
§375 

Death, § 207 

Causal connection, § 204, p. 666, n. 74 
Decrease or termination of compensation, ameli- 
oration of injury, § 854, p. 223 
Decree, § 644, p. 956 

Disability compensation, weigbt and sufSiciency 
of evidence, § 569, n. 93 

Disablement from, commcncement of payments, 
§ 301, p. 1076, n. 45 

Employer demanding, § 269, p. 921, n. 85 
Evidence, 

Refusal to submit, § 555(9), p. 693 
Success of surgery, proceeding to modify 
award, § 800, p, 262, n. 55 
E]i:penses, 

Amount allowable, § 277, pp. 940-943 
Dcatb benefits, deductlon, § 331, p. 1196 
Employer paying, credit, § 330, p. 1190 
Expert testimony, resuit, § 555(5), p. 674, n. 65 
Eye injury, § 316, p. 1139 

i\ict qiiestion, permanent total disability, § 616, 
n. 10 

Failure to furnish, additional compensation for 
resulting disability, § 854, p. 219, n. 66 
Findfngs, 

Bffect, § 629, p. 906, n. 47 
Sufflcicncy, § 631, p. 925; § 631, p. 926, n. 57 
Hernia, ante 

Xncrease of disability resulting, additional award, 
§ 854, p. 215 

Instruetlons to jury, effect on disability, § 778, 
p. 1330 

Immp sum payments, grounds, § 343 
Malpractice, cmployee*s right to recover, § 1043, 
p. 627 

Minimteing injury, § 319, pp. 1141-1152 
Kvblence, § 572 

Misconduct of employees, refusal to submit, § 258, 
p.899 

Necessity of, permanent disability, § 304, p. 1094, 
n. 54 

Negligence, actions, { 918, p. 369 
Newly discovered evidence obtained in, rehearing, 
« 875. p. 291, n. 74 

Notice of intention to seek, modification of award, 
S 857, n. 40 

Permanent partial disability award, espenditures, 
§ 273, p. 933 


Surgery—Continued 

Postponement, special fund for reopened cases or 
stale claims, § 837, p. 161, n. 66 
Questions of fact, refusal, etc., § 610, p. 868 
Refusal of,§ 206; § 319, p. 1143 

Condition of relief on review of agreement 
or settlement, § 908, p. 338 
Court review, § 763(9), p. 1223 
Evidence, § 860, p. 271 
Issues, § 283 

Justified by change in medical opinion, modi¬ 
fication of award, § 854, p. 228, n. 36 
Modification of award, § 854, p. 228 
Without just cause, burden of proof, § 523, 
pp. 607, 608 

Rehabilltative surgery, additional compensation, 
§ 854, p. 221, n. 83 

Schedule injuries, partial disability, | 310, p. 1122 
Second operations, requiring submission to, § 319, 
p. 1148 

Setting aside award, § 686 
Pleadings, § 767, p. 1273 
Shock, operations, § 201 
Submission to, 

Burden of proof, § 768, p. 1284 
Trial, § 581, n. 45 

Submitting issue to jury, § 776, p. 1314 
Subsequent disability caused by preexisting de- 
fects, additional compensation, § 854, p. 219, 
n. 66 

Suspenslon of compensation unless employee 
should submit, evidence warranting, § 860, 
p. 271, n. 3 

Terminating compensation for failure to submit, 
certiorari, § 877, p. 294 

Third-person tort-foasors, defenses, § 1024, p. 580 
TJnsafe character of, order, § 285, p. 964, n. 11 
Surmise. Conjecture, generally, ante 
Surplus Insurance fund, protection of employees of 
noncomplying employers, § 843 
Surplusage, 

Actions, employer*s avemient, § 950 
Award, employer's name, § 642 
Election by employer not to come within act, 
pleadi]^ i 954 
Findings, 

Course of employment, § 629, p. 903 
Incompetent testimony, ctc., § 032 
Total permanent disability, § 636, p. 936 
Unnecessary langiiage, § 630, p. 911 
Review, allegatlons, § 730, p. 1092 
Submission of matters to Jury, answer, etc., § 779, 
p. 1333 

Trial de novo, pleadings, § 767, p. 1268, n. 73 
Surprlse, rehearing, good cause, § 661, p. 1003 
Survival. Abatement and revival, generally, ante 
Surviving dependent parents, defined, death benefits, 
§ 141(3), pp. 492, 493 
Survivorship, 

Disability benefits, employee’s death, § 150, p. 622 
Redistribution of award, § 324, p. 1174, n. 82 
Spouse, 

Death benefits, § 131 
Dependente, § 140(1) 

Susceptibility to dlsabiHty, 

Cause of connection, evidence, § 555(9), p. 691 
Hernia, § 186 
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Susceptibility to injnry, § 173 

Permanent total disability, § 300, n. 14 
Previons accident, § 180 

Susceptibility to occupational dlseases, § 169, p. 576 
Siu^pension, 

Agreement for compensation, § 896, p. 311 
Bmployment contract, operating to create new 
contract, § 23, p. 161 
Pine for violation, § 914 
Siisi)ension of award, §§ 849-890, pp. 187-^06 
Bffect of order, § 874 
BflFect on, 

Bnforcement, § 844, p. 173 
Interest, § 847, p. 180, n. 47 
Limitatlons on enforcement of award, § 844, p. 173 
Medical treatment refusal, § 319, p. 1150 
Orders subject to modification or review, § 851, 
p. 195 

Pursuant to compromise or agreement, § 896, 
p. 308 . 

Hefusal to submit to medical examinationi, § 854, 

p. 228 

Eeinstatement of agreement, $ 911 
Belief granted in proceeding to adjnst or termi¬ 
nate compensation, § 873, p. 286 
Eeview of agreement or settlement, § 908, p- 337 
Suspension of business, employment in course of busi- 
ness, § 70, p. 295 

Suspensory awards, § 656, p. 988 
Suspicion, 

Bvidence, § 547(4), p. 594 

Pxistence of facts, findings, condusiveness, § 763 
(3), p. 1196 

Simulation of accident, § 555(1), p. 669 
Swamper, cutting log hauler road, § 36, p, 210 
Sweeping floor joists, carpenter, housebold domestic 
Service, § 32 

Swimming in forbidden area, § 257(2), n. 67 
Switcber, acts, dropping, § 257(3), p. 891, n. 70 
Switchmen, railroads, coverage, § 36, p. 221 
Sympathetic disability, findings, effect, § 867, p. 282 
Sympathy, 

Argument, § 775, p. 1308 

Qiiestions for jury, § 776, p. 1314 
Oomputation of compensation, eamings basis, 
§ 292, p. 980 
Employer, 

Inipairment of earning capacity, § 295, p. 1029 
Partial disability, § 302, p. 1081, n. 70; § 302, 
p. 1084 

Overruling commissiones order, § 763(3), p. 1179 
Trial de novo, 

Symptoms, 

Accident, § 555(1), p. 668 
Circumstantial evidence, § 555(4), n. 41 
Evidence in proceeding to modify award, § 860, 
p. 261, n. 53 

Objective symptoms distinguished, injury, § 158 
Occupational diseases, § 169, p. 565, n. 7 
Opinion based on subjective symptoms, jury ques¬ 
tione, § 866, n. 95 

Preexisting pbysical condition, medical evidence, 
§ 555(17), p. 726 

SuflQlciency of evidence in proceeding to modify 
award, § 860, p. 269 

Total incapacity, medical opinion, § 570, p! 783 


Symptoms—Oontinued 

Weight and suffidency of evidence, § 577, p. 819, 
n. 55 

Syphilis, 

Aggravation of disease, § 175 
Bvidence, § 555(11), p. 705 
Infection, accident, § 168, p. 553, n. 69 
System of experience rating, private insurance, § 371, 
p. 74, n. 21 

Tables, commutation of award, § 841 
Tank bolters, employee status, § 106, p. 358 
Tank openings, safety requirements, ship building, 
§ 333, p. 1206, n. 89 
Taste and smell, 

Evidence of impairment, § 555(14) 

Functional impairment, | 315, n. 98 
IjOss of, inhalation of gases, § 196, p. 72 
Schedule injuries, other cases, § 307, p. 1109, n. 66 
Tax collector, total disability, form of labor, § 299, 
p. 1060, n. 46 
Taxes, 

Buyer paying, liability, § 107, p. 370 
Preference to compensation claim in insolvency 
similar to tax claims, § 839 
Private purposes, validity, § 19, p. 73 
Boacl tax, taxpayer working out, § 116, p. 407 
Taxicabs, 

Bili, medical and hospital Services, § 266, p. 916, 
n. 24 
Company, 

Operator, classification, § 36, p. 207 
Repair shop, 

Factory, § 36, p. 209 
Foreman, § 36 
Pecuniary gain, § 35 

Driver, 

Assaults on, § 227, p. 768, n. 96 
Coverage, § 36, p. 217 
Passenger, errand for, § 224, n. 72 
Teachers, § 36, p. 208 

Attending teachers’ institute, § 234, p. 833, n. 30 
Compensation, payment, § 826 
Insurance, private insurance coverage, § 372, p. 93, 
n. 39 

Motor vehiclos, injuries, § 257(3), p. 891, n. 69 
Public employees, § 117, p. 410 
Teamsters, 

Di-iver’s licenses, employee’s failure to obtain, 
§ 246, n. 65 

Employee status, § 106 
Fruit and produce business, § 36 
Hauling sand and manure, classification, § 36, 
p. 205 

Incidental work, evidence, | 578, p. 820, n. 89 
Indepondent contractoi'S, § 106, p. 362 
Loading wagon, § 36, p. 216 
Loaned employees, § 47, p. 251 
Team of employee, use, computation of compensa¬ 
tion, wage basis, § 294, p. 1009 
Technical construction of statutes, § 20, pp. 109, 111, 
119 

Technical definitions, employers, legislative intent, 
I 37 

Technicalities, avoidance of, § 5, p. 42 
Teeth, 

Disfigurement, § 290, p. 975, n. 34 
Bvidence, impairment, § 555(11), p. 703 


1506 




WORKMEN’S COMPENSATION 


Teeth—Oontinued 
Loss of, 

Disfigurement, § 199 
Functional impairment, § 315, n. 98 
Scheduled injury, weight and siiflaciency of 
evidence, § 571, p. 800, n. 64 
Medical treatment, § 269, p. 923, n. 99 
Permanent disability, § 306, p. 1105, n. 39 
Wage payments during disability, crediting, § 330, 
p. 1188, n. 16 

Tclograph. Telcphones and telegraph, generally, post 
Telephone and telegraph, 

Calis, course of employment, § 220, p. 724 
Delivery boy, § 30 

Direction to agent to employ, governing law, § 23, 
p. 160, n. 99 

Insurance, weight and sufficiency of evidence, 
^ 57r3, n. 13 

Messcnger boy, § 28, p. 181, n. 94 
Notice of revicw, § 729, p. 1090 
Opcrators, public employees, hazardons employ- 
mcnt, § 116, p. 406 

Worker not having, independent contractor test, 
§ 94, 335 

Workiiig hotirs, injury before, § 230, p. 780 
Television antenna, 

Installation of, classification, § 36, p. 208 
Kmployee status, evidence, § 550, p. 6:^9, n. 31 
Temperature changes, 

Exposure to, illn<‘ss, § 107, p. 549 
Occupational diseasos, tuberculosis, § 169, p, 572, 
11. 45 

Temporarily leaving work, course of cinploymeut, 
«i 243, p. 859 
Temporary award, 

Aetion on, § 844, p. 173, n, 16 
ApiK^al, delay, § 727 
Medical servico.s, 285, p. 064 
Penalty for noncompliance, § 848, p, 183, n. 07 
Ites judicat4i, § 655, p. 985 
Diligence, § 657, p, 091 
Iteview, payment, § 600, p. 1040 
Tcniporary cessation of work, § 243, pp. 858-863 
Temporary disability, 

Additionul eoinpensation for subscqnent perma- 
nont disability, § 854, p. 221 
Agi*eement or settloment, reviow of, § 900 
Award, ^ <141 

Conclnsiv(‘ness of award on i.ssue of permanent 
disability, 8 853, p. 203 
Continulng jnrlsdiction, 

Award for pennanent disability, § 850, p. lt)0, 
n. 25 

Time for reviow of agreement or settloment, 
904, p. 325 

Deflnod. § 304. pp. lOlKi. 1094 
Fuilure to llnd extont of, § 636, p. 942 
Findings, H 629, p. 907 
Change, S 4iJ}5 
Sutticiency, § 631, p. 026 

Followed by permanent disability, § 305, pp. 1101 
to 1104 

Injuries not within act, § 923 
Instructlons to jury, S 0^ 

Jurisdietlon to determine, § 425, p. 279 
Loss of uso of member, § 314, p. 1129 

Amount of conipensation, § 314, p. 1131 


Temporary disability—CJontinued 

Modifleation of award, determlnation of perma^ 
nent, § 872 

Partial, amount of compensation, § 296, p. 1033 
Pleadings, proof, § 767, p. 1277 
Questions of law and fact, amount of compensa¬ 
tion, § 616 

Recurrence, increase of compensation, § 854, 
p. 225, n. 19 

Reopening case upon disability becoming perma¬ 
nent, § 854, p. 216 

Scheduled compensation for specific injury, § 310, 

p. 1122 

Sickness benefits, subrogation, § 638, p. 947 
Special fund, payment of compensation from, 
§ 837, p. 155, n. 35 
Supplemental award, § 873, p. 286 
Time to apply for adjustment or terminat ion of 
compensation, § 856, p. 244, n. 89 
Wage computation, minor’s possihle wage in¬ 
crease, § 294, p. 1025 

Weight and sufficiency of evidence, § 570, p. 786 
Temporary emplosnnent, 

Oasual employment, § 60, p. 288 
Earning capacity, weight and sufficiency of evi¬ 
dence, § 668, p. 777, n. 81 
Niunber of employees, § 44 
Outside state, governing law, § 22, p. 146, n. 75; 

§ 23, p. 158 
State of injury, § 399 
Total disability, § 299, p. 1064 
Wage computation, change of grade, § 294, 
p. 1024 

Temporary partial disability, § 304, p. 1100 

Additional allowance for subsequent temporary 
total disability, § 854, p. 220 
Additional compensation after award for tem¬ 
porary total disability, § 854, p. 221 
Discharge of obligation to make compensation, 
crediting payments, § 330, p. 1181 
Fiiulings, 

Deilnitcncss, § C31, p. 918, n. 02 
Sullicioncy, § 031, p. 927 

Umunploymont insurance, deduction of award, 
§ p. 1193, n. 62 

Temporary plaoi of employment, weight and suffi¬ 
ci eney of evidence, § 578, p. 825 
Temporary suspeiision of work, duration of eniployer- 
omjdoyoe relatlon, § 63 
Temporary total disability, 

Additional compensation after award for, 

Partial disability, § 854, p. 220 
Subsequent permanent total disability, § 854, 
p. 217 

Subsequent temporary partial disability, 
I 854, p. 221 

Temporary total disability and pemanent 
partial disability, § 854, p. 221 
Amount of compensation, § 290, p. 1033 
Awards, 

Modiftcatlon or review, § 851, p. 192, n. 43 
Termination, § 640 
Deflned, § 304, p. 1095 

Disability compensation in addition to schedule 
award, § 310, p. 1122 

Discharge of obligation to make compensation, 
crediting payments, § 330, p. 1181 
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Temporary total disability—Oontinued 
Disfigurement award, § 290, p. 978 
Bvidence, proceeding to modlfy award, § 860, 
p. 267 

Failure to pay compensation as precluding modi- 
fication of award, § 857 
Findings, 

Oessation precluding reinstatement, § 891, 
p. 306 

Inconsistency, § 867, p. 282 
Members of body, § 629, p. 907 
Impairment of physical function, § 315 
Loss of use of members, § 314, p. 1128 
Modification or review of award, necessity of 
cbanged condition, § 854, p. 211, n. 7 
Oecupational diseases, apportionment of liabili- 
ty, § 46, p. 240 

Payment of unearned wages, credlting, § 330, 

p. 1186 

Permanent partial disability allowance, previ- 
ous accident, § 300 
Presumption, continuance, § 514 
Successive «nployers, § 46, p. 237 
Weight and suflficiency of evidence, § 570, pp. 790, 

793 

Temporary work. Temporary employment, generally, 
ante 

GPenant Landlord and tenant, generally, ante 
Tenants by entirety, awards, parents, § 643 
Tender, 

Award, 

Implied flndings, interest, § 636, p. 940 
Lump sum award, repayment, § 351 
Oompensation, dismissal of proceeding, § 422, 

p. 266 

Medical Services, necessity, § 319, p. 1148 
Payment as respects time to apply for adjust- 
ment or termination of compensation, § 856, 
p. 244, n. 92 

Physlclan’s Services by employer, § 273, p. 931 
Preponderance of evidence, § 547(2), p. 585, n. 74 
Review of agreement or settlement, condition 
precedent, § 905 

Stopping running of interest, § 847, p. 182 
Surgical operation. 

Hernia, § 271 
Refusal, award, § 640 

Tenosynovitis, oecupational diseases, § 169, p. 569, 
n. 26; § 160, p. 574 
Term of court, 

Award, 

Oorrection, § 649, p. 965 
Bntry, § 645 

Certiorari, retum of writ, § 730, p. 1095 
Hearings, § 584 

Order, modification, § 652, p. 973 
Proceedings for fortber review, time to take, 

§ 799, p. 65 

Writ of error, time for application, | 724, p. 1078 
Term of ofllce, 

Boards or commissions, members, § 381, p. 133 
iPolicemen, exclusions, § 117, p. 414 
Termination, 

Acceptance of act, § 129 
Agreement or settlement, 

^ , Bebearing, effect of failure to request, $ 909 

granted, § 908, p. 338 | 
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Termination—Oontinued 

Compensation. Adjustment or termination of 
compensation, generally, ante 
Contract, independent contractor, powers, § 93 
Disability, ante 
Employment, §§ 63, 64, p. 275 

Contract, weight and sufficiency of evidence, 
§ 578, p. 825, n. 82 
Hernia, § 185, p. 633 
Injuries, § 229 
Number of employees, § 44 
Oecupational diseases, § 169, p. 563 
Disability, § 169, p. 584 
Preparation for, working hours, § 230, p. 779, 
n. 92 

Questions of fact, § 606, p. 858, n. 84 
Returning for pay, § 241 
Review of award, § 854, p. 225, n. 21 
Spedal employment, student nurse, § 47, 
p. 249, n. 66 
Trip, § 221, p. 734, n. 39 
Weight and sufficiency of evidence, § 768, 
p. 1293 

Injury, weight and sufficiency of evidence, § 570, 
p. 783 

Terms, 

Costs and witness fees, allowances, § 823, p. 132 
Policy or contract, Insurance fund, § 364 
Terms of employment, 

Employer-employee, direction and control, § 64, 
p. 272 

Exclusions, § 67 

Terms of payment of wages, employer-employee rela- 
tion, tests, § 64, p. 276 

Terracing land, coverage, § 33, p. 194, n. 29 
Territories and possessions, 

Employee of contractor with United States, § 26, 
p. 174 

Statutes, governing law, § 22 
Territory, 

Assignment, independent contractor test, § 99 
Traveling salesman, § 231, p. 801 
Test, 

Employer-employee relation, § 64, pp. 268-279 
Direction and control, § 64, p. 271 
Employment, § 28, pp. 178-184 
Independent contractor, ante 
Llability, loaned employees, § 47, p. 246 
Test pits, digger of, employee status, § 106 
Test work, coverage, § 66 
Testical injuries, evidence, § 554, p. 662; § 555(7) 
Testimony, 

Evidence, generally, ante 
Expert testimony, generally, ante 
False testimony, generally, ante 
Medical testimony, generally, ante 
Witnesses, generally, post 
Tetanus, § 168, p. 557 

Evidence, § 555(11), p. 705 
Question of fact, proximate cause, § 610, p. 866, 
n. 75 

Texas employee, weight and sufficiency of evidence, 
§ 578, p. 824, n. 81 

Textiles or fabries, manufacture, § 36, p. 212 
Theaters and shows, 

See, also, Motion pictures, generally, ante 
Private Insurance, coverage, § 372, p. 93, n. 40 
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Theaters and shows—Contlnued 
Stage employee, § 86, p. 204 
Usher, coverage, § 36, p. 204 
Theoretlcal possibilities, inferences, $ 547(6) 
Theoretical questions, physldan*s negative testimony, 
§ 555(5), p. 677 
Theories, 

Accident, consistency of evidence, § 555(1), p. 668, 
n. 2 

Altemative theories, findings, § 780, p. 1341 
Character of injury, conflicting evidence, § 555(7) 
Damages, § 7 

Extraterritorial application of statutes, § 23, 
p. 153 

Findings, § 630, p. 912 

Election, § 779, p. 1333 

Out-of-state contracts, statutory liability, § 24, 
p. 163 

Questions of law and fact, § 599, p. 852 
Theory of case, 

Award, § 638, p. 944 
Rejection by board, § 547(1), p. 583 
Remand, § 788, p. 27 

Review, presentation of grounds, § 692 
Third-person tort-feasors, §§ 983-1045 

Accident benefits, excess recovery, § 1040, p. 610 
Accident, design, § 155 
Accidenta! shooting b}', § 228, pp. 772, 775 
Adjective law, law of forum, § 22, p. 150 
Appeal and review, f 1036 ^ 

Assault, causal connection, weight and sufficion- 
cy of evidence, § 556, p. 750 
Assignments, actions, etc., § 1006 

Behalf of employer or insurer, § 1039, p. 606 
Compromise of judgraent by insurer or om- 
ployer, § 1005 
Defense, § 1038, p. 604 

Nature and purpose of statutory provisions, 
§ 994, pp. 512-516 
Necessary parties, § 1019, p. 567 
Parties, § 1015, p. 559; § 1019, p. 507 
Person protected or affected, § 994, p. 515 
Ploading, 

Defenses, § 1024, p. 570 
Insurer, § 1023, p. 577 
Proper parties, § 1010, p. 565 
Rights of employer or insurer, § 1009 
Splitting causes of actioii, effect, § 094, p. 515 
Statute of limitations, § 1014, p. 554 
Statutory provisions eflfccting, § 1002 
Walvcr of right to bring action, § 1004, p. 534 
Assuniption of risk, § 084; § 1024, p. 580 
Plcading, § 1024, p. 581 
Weight and sufBciency of evidence, § 1030, 
p. 593 

Award, 

Adniisslbility of evidence, § 1029 
Employer enforclng liability for benefit of in¬ 
surer, § 1016, p. 561 
Insurer party, § 1019, p. 668 
Beneficiaries, ante 
Gonimon-law action, $ 984 
Compromise and settlement, ante 
Contracts, ante 
Contributory negligenoe, ante 
Oourse of employment, ante 


Third-person tort-feasors—Contlnued 

Damages, 8 289; §§ 1087-1042, pp. 602-624, n. 91 
Burden of proof, § 1028, p. 586 
Contesting facts, § 1030, p. 591 
(Dontribution, right to, § 982, p. 455 
Pixed award, § 1014, p. 549 
Indemnity from employer, effect, 8 
pp. 455-457 

Instructions to jury, § 1031 
Pleadings, 8 1023, p. 576 

Insurer, 8 1023, p. 678; 8 1026 
Weight and suflOlciency of evidence, 8 1030, 
p. 593 

Death. Wrongful death actions, post 
Defenses 

Pleadings, 8 1023, p. 575; § 1024, p. 579 
Statute of limitations, 8 1014, p. 555 
Weight and suflSciency of evidence, 8 1030, 
p. 591 

Dependents and dependency, 

Actions, § 1017 

Name of workmen*s compensation bu- 
reau, 8 1018 

Admissibility of evidence, § 1029 
Answer, § 1024, p. 579 

Declaration, complaint of petition, 8 1023, 
p. 673 

Employer as additional dependent, 8 1021, 
p. 671 

Issues, proof and variance, 8 1026 
Liability, distribution among dependents, 
§ 1040, p. 611 
Parties, § 1015, p. 658 

Necessary parties, 8 1019, p. 564 
Presumptions, etc., 8 1028, p. 584 
Questions of law and fact, 8 1032 
Statute of limitations, 8 1014, pp. 551, 554 
Subrogation of employer, § 1017 
Weight and sufflciency of evidence, 8 1030, 
p. 593 

Discontinuance of action against, 8 394 
Dismissal and nonsuit, 8 1034 
Appeals, 8 1036 

Fellow servanfs negligenoe, 8 1024, p. 580 
Intervention, 8 1021, p. 572, n. 38 
Joinder of parties, 8 1020, n. 14 
Questions of law and fact, § 1032 
Statute of limitations, 8 1014, p. 552 ; 8 556, 
n,20 

Trial, 8 1031 

Weight and sufflciency of evidence, 8 1030, 
p. 591 

Election of remedies, 8 987, pp. 485-491 
Harmless error, 8 759, p. 1153 
Parties, employer, 8 1021, p. 570 
Pleadings by employer, 8 1023, p. 678 
Walver or estoppel, 8 393, pp. 164, 167 
Evidence, ante ~ 

Ezecutors and administrators, ante 
Failure to sue, 8 398 

Federal longshoremen’s and harbor workers’ com¬ 
pensation act, ante 
Findings, ante 
Hearing or trial, 8 1031 
Jury trial, § 1032 

Postponement, action, 8 651, p. 970 
Impleader, post 
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TMrd-person tort-feasors—Continued 
Joinder of parties, ante 
Joint tort-feasors, 

Insurer’s action against, § 1003, p. 531 
liability, person whose negligence is concur¬ 
rent with employer, § 985, p. 469 
Judgments and decrees, ante 
Jurisdiction, § 1013 

Oourts of other jurisdiction, § 964, p. 436 
Liens, ante 

Limitations of actions, § 1014, p. 549 

Action by state insurance fund, § 1024, p, 582 
Answer, § 1024, p. 580 
Payment of compensation, § 1019, p. 565 
Substitution of insurer, § 1021, p. 673 
Medical esgpenses, ante 
Medical treatment and Services, ante 
Names, 

Employees, etc., action, § 1017 
Employer or insurer, action, § 1016 
Pleadings, § 1023, p. 577 
Negligence, § 1012 

Death benefits, maximum compensation, 
§ 321, p. 1162 

Employer, necessity for charging, § 970 
Physician’s Services, employer*s liability, 
§ 275, p. 936 

Pleadings by employer, § 1026 
Statute of limitations, § 1014, p. 554 
Weight and suflaiciency of evidence, § 1030, 
p. 593 

New trial, § 1035 
Parties, pp. 557-560 

Joinder of parties, ante 
Necessary parties, § 1019, pp, 664-568 
New parties, etc., § 1021, pp. 570-573 
Pleadings, § 1023, p. 574 
Payment of compensation, ante 
Physlclan’s Services, employer’s liability, § 275, 
p. 936 

Pleadings, §§ 1022-1026, pp. 573-584 
Answer, etc., § 1024, pp. 579-582 
Declaration, complaint of petition, § 1023, 
pp. 573-579 

Issues, proof and vaiiance, § 1026 
Jury, bringing before, § 1031 
Real party in interest, § 1019, p. 568 
Reviewing court, § 1036 
Verification, § 1025 
Questions of law and fact, § 1032 
State, actions in name of, § 1018 
Subrogatlon, § 916, p. 518; § 992, pp, 506-509; 
§§ 993, 1012; § 1041, pp. 614-622 
Burden of proof, § 1028, pp. 585, 586 
Compromise and settlement, § 1039, p. 606, 
n. 9 

Costs deducted, § 1040, p. 612, n. 66 
Indemnity paid, § 1017 
Instruction curing error, § 1036 
Insurer, 

Admlssiblllty of evidence, § 1029 
Employee’s election to receive comi)ensa- 
tion, tlilrd-party tort-feasors, § 1014, 
p. 549 

Payments by insurer, § 1019, p. 666 
Pleadings, § 1023, p. 577 


Third-person tort-feasors—Continued 
Subrogatlon—Continued 

Intervention, § 1021, pp. 670, 572 
Misjoinder of dependents, § 1020 
Nature and purpose of statutory provisions, 
§ 994, pp. 512-516 

Necessity of legal liability, § 1041, p. 617 
Parties, 

Proper parties, § 1019, p. 565 
Real party in interest, § 1016 
Representative, § 1015, p. 668 
Pleadings, § 1023, p. 574 
Defenses, § 1024, p. 679 
Proof and variance, § 1026 
Right of recovery, § 1034 
Trust impressed against, § 1040, p. 609, n. 33 
Weight and sufficiency of evidence, § 1030, 
p. 590 

Trial, § 1031 
Verdicts, § 1033 
Appeals, § 1036 

Weight and sufficiency of evidence, § 1030, 
p. 591; § 1032 
Wages, § 1039, p. 607 
Waiver, 

Amount of recovery or collection, liability of 
employer for deficiency, § 397 
Claimanfs prosecution of action against, 
§ 401, p. 191 

Collections, liability of employer for defi- 
^ ciency, § 397 

Compromise of claim against, § 395, p. 171 
Deductions from compensation, amount of 
recovery or collection from, § 396 
Discontinuance of action against, § 394 
Dismissal of action against, § 394 
Election to pursue, § 393, p. 164 
Notice, effect, § 398 

Failure to prosecute action, § 393, p. 168; 
§§ 398, 984 

Praudulent settlement with, § 395, p. 172 
Necessity for legal liability, § 396, p. 174 
Option to proceed against, § 395, p. 170 
Payments to injured employee, effect, § 391 
Recovery or collection from, liability of em¬ 
ployer for deficiency, § 397 
Release of action or claim against, § 395 
Verdicts, dlrected verdict, § 397 
Wrongful death actions, post 
Third persons, 

Actions by employee against. Third persons, ac- 
tions by employees against, generally, post 
Acts for benefit of, § 224 

Apportionment of compensation, settlement, § 324, 
p. 1173 

Assaults by, § 226, p. 764, n. 66; § 227, pp. 765- 
772 

Assignment, claim for compensation, § 387 
Assistance to, enlarged scope of employment, 
§ 217, p. 717, n. 89 

Authority to bind employer, etc., third person en- 
gaging hospital, etc., Services, § 275, p. 937 
Award, 

Oonclusiveness, § 658, p. 997 
Copy mailed to, running of limitations on ap 
peal, § 724, p. 1078 

Bridge, repairing, employee’s mlsconduct, § 336 
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Third persons—Oontlnued 

Children and minors, support death benefits, § 141 
(3), p. 492 

CJollections from, liability of employer for defi- 
ciency, § 397 

Oommon liability of employer witb, § 917, p. 352, 
n. 88 

Oompromising action by employee or his repre- 
sentative, rights, § 982, p. 457 
Oonfirming right of recovery against, constitution- 
ality of statutes, § 19, p. 75 
Construction of statutes, § 20, p. 94 
Oontribution from employer, rights, § 982, p. 455 
Crediting payments to, § 330, p. 1183 
Deductions from compensation, amount of recov¬ 
ery or collection from, § 396 
Direction to, question of fact, § 617, n. 19 
Blection, 

Come under act, mailing notice, § 122, p. 428 
Pursue, waiver, § 303, p. 164 
Employees, 

Action against, 

Third persons, actions by employee 
against, generally, post 
Status, evidence, § 550, p. 643 
Willful intent to injure, § 265 
Exdusiveness of remedy, acting Jointly with em¬ 
ployer, § 918, p. 359, n. 21 
Pault on part of, § 10, p. 58 
Hearing, notice, § 583 
Horseplay of, § 225, p. 756 
Imputed liability of, § 464 
Indomnification, ante 

Independent act of, meal periods, § 243, p. 862 
Independent contractors, ante 
Injuries, §§ 152,160,161 
Personal reasons, § 162 
Subrogation of employer, § 19, p, 82 
Insurance and insurers, ante 
Intentional act of, § 159 
Interfercnce with duties, occasioned by, § 219 
Interventlon, § 433 
Intoxication, § 263 
Liability to, 

Independent contractor test, § 104 
Test of employer-employee relation, § 64, 
p. 278 

Limitations, constitutionolity of statutes, § 19, 
p. 79 

Loaned employee partly under control of, § 47, 
p. 246 

Longsiiorcmen. Pederal longshoremen’s and har- 
lx)r workcrs’ compensation act, ante 
Medical expenses, 

Actions, § 272, p. 927 
Ileimbursement, § 275, p. 937; § 281 
Negligence, course of employment, § 208, p. 678 
Notice, § 398 

Giving by, § 446 
Pain, ante 

Partial support accepted from, brothers and sis- 
ters, § 143 

Parties, intervention, § 433 
Partners employed by, § 79 
Payment of compensation, ante 
Performing acts for, causal connection, § 556, 
p. 746 


Third persons—Continued 

Place of business of, piant of employer, § 231, 
p. 791 

Premises of, § 231, p. 785, n. 42 

Ingress and egress, § 234, p. 825, n. 97 
Public agency employees paid by, § 116, p. 403 
Eecovery from, 

Commutation of award, § 841, n. 39 
Liability of employer for deficiency, § 397 
Retroactive operation of statutes, § 21, p. 130, 
n. 94 

Reimbursement from employer, third person pay- 
ing compensation, § 982, pp. 457, 458 
Rescuing, § 257(2) 

Retroactive operation of statutes, deficiency com¬ 
pensation, § 21, p. 140, n. 40 
Review by court, longshoremen’s and harbor 
workers* compensation act, § 763(10), p. 1251 
School district employees, employment contract, 
§ 117, p. 411 

Scuflle with, § 225, p. 754, n. 86 
Third-party beneficiary, physlcian’s expenses, 
amount, § 277, p. 941, n. 91 
Tort-feasors. Third person tort-feasors, general¬ 
ly, ante 

Transportation by, § 237 
Unlawful acts, § 246 
Vaccination, infection, § 168, p. 563 
Volunteer assisting, § 75 

Wages, payment. employer-employee relation, 
tests, § 64, p. 276, n. 18 

Waiver or estoppel, failure to prosecute action 
against, § 393, p. 168 

Third person’s action against employer, §§ 964-982 
Acceptance, non-acceptance of act by employer, 

§ 966 

Presumptions, § 977 

Acceptance of compensation, effect, § 974 
Accident causing death outside jurisdiction, § 967 
Admissibility of evidence, rules applicable, § 977 
Amendment, complaint, setting up death statute 
of another state, § 976 
Answers, rules applicable, § 976 
Appeal and review, rules applicable, § 978 
Assumption of risk, § 972 
Death actions, § 972 
Defense, § 972 

Election precluding reliance upon, complaint, 
requisites, § 976 
Instructions, § 978 

Award in compensation proceeding, § 974 
Admissibility, § 977 

Benefici aries, exclusi ve remedies under act, § 982, 
p. 454 

Benefit of person not entitled to compensation, 
effect, § 965 

Board or commission, deterinination that acci¬ 
dent not in course of employment, § 974 
Burden of proof, § 977 

Cause of death not within act or specifically ac¬ 
cepted, § 967 
Children and minors, 

Employee, right to maintain, § 981 
Parent, action for injury, § 979 
Olass of employees accepted from act, effect, 

§ 964, p. 437 
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TMrd person’s aetion against emplcyer—Contlnued 
Common-law right of aetion for loss of consor- 
tltim, § 980 

Ck>mplaint, miles applicable, § 976 
Compromising aetion by employee or representa- 
tive, § 982, p. 457 

Compnlsory compensation act, wrongful death 
aetion, effeet, § 964, p. 435 
Ckintribution, § 982, p. 455 

Settlement of aetion by dependents for 
wrongful death, effeet, § 982, p. 467 
Oontributory negligence, 

Burden of proof, S 977 
Defense, % 971 

Election precluding, relianee upon, eomplaint, 
requisites, § 976 
Instruetion, § 978 

Non-aeceptance of act by employer, effeet, 

§ 971 

Death by wrongful aet, §§ 964-978 

Minor employee, compensation aet as exdu- 
sive remedy, § 964, pp. 436, 437 
Dedaradon, § 976 

Ck>mmon-law, loss of consortium, § 980 
Default, payments to fund, assumption of risk as 
defense, effeet, $ 972 

Defendants, exduslve remedies, § 982, p. 454 
Defenses, 

Affirmative defenses, 

Burden of proof, § 977 
Pleading, § 976 

Agreement by employer to indemnify, effeet, 

§ 984 

Assumption of risk, § 972 
Oontributory negligence, § 971 
Negligence of fellow servant, § 973 
Demurrahle eomplaint, § 976 
Dependents, § 964, p. 435, n. 77 

Acceptanee of award of compensation under 
state act, effeet, § 974 
Election of remedies, § 969 
Disease not caused by accident, § 967, p. 439, n. 15 
Dismissal of aetion, § 975 
Dual employment, § 964, p. 434, n. 71 

Payment by one insurer, § 982, p. 458 
Election of remedies, § 969 

Parent for injury to child, § 979 
Plea or answer, § 976 
Employee not within act, § 964, p. 437 
Employer not within act, § 964, p. 437 
Employment not within act, $ p. 437 
Estoppel, S 969 
Evidence, § 977 
Bxdusive remedy, 

Oontribution, right to, § 982, p. 456 
Death from cause not within act, effeet, § 967 
Death of minor employee, effeet, § 964, pp, 436, 

437 

Election of remedies, effeet, § 969 
Indemnity from employer, § 982, pp. 455-457 
Parent, benedt of minor employee, § 979 
Person not entitled to compensation, § 965 
Pleading, requisites, § 976 
Statutory provlsions precluding, § 964, pp. 434, 

435 

Suing in employee’s right, § 982, p. 454 
Federal employees’ compensation act, § 964, p. 485 
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Third personas aetion against employer—Ckmtinued 
Federal employers’ liability act, exdusive reme¬ 
dies, § 982, p. 464 
Fellow servant, 

Negligence, 

Aetion by parent for injuries to child, 
§ 979 

Defense, § 973 

Finding in compensation proceeding, § 974 
Admissibility, § 977 

Government control of employer’s business, § 966 
Husband or wife of injured employee, § 9^ 
Illegal employment of minor, 

Death of minor, § 964, pp. 436, 437 
Injury to child, aetion by parent, $ 979 
Instructions, § 978 

Intention of employer, deliberate to produce 
death, § 968 

Interstate commerce, employee engaged in, award 
under state act, effeet, $ 974 
Issues, 

Dasion by court, § 978 
Bules applicable, § 976 
Judgment, 

Compensation proceeding, effeet, § 974 
Bules applicable, § 978 
Jury questions, § 978 
Law issues, decision by court, § 978 
Liquor habit, addiction to, 1980 

Minor child, right to maintain, § 981 
Loss of Services, 

Minor, aetion by parent, § 979 
Spouse of injured employee, § 980 
Maritime tort, death resulting from, § 967 
Minor child of employee, right to maintain, § 981 
Miscellaneous aetion, § 982, pp. 454—458 
Mutilation of employee’s body, § 980 
Aetion for child of employee, § 981 
Negligence, 

Fellow servant, 

Aetion by parent for injury to child, § 979 
Defense, § 973 

Gross negligence of employer, 

Assumption of risk as defense, f 972 
Burden of proof, actual loss or injury, 
§ 977 

Oontributory negligence as defense, § 971 
Death resulting from, $ 968 
Fellow servant, as defense, § 973 
Necessity of showing, § 970 
Pleading actual loss or injury, § 976 
Indemnity from employer, § 9^, p. 456 
Necessity of alleging, § 976 
Presumption, § 977 

Proximate cause, burden of proof, $ 977 
Next of kin, § 964, p. 435, n. 71 
Deceased employee, § 965 
Exdusive remedies, § 982, p. 454 
Non-acceptance of act by employer, 5 966 
Assumption of risk, § 972 
Oontributory negligence as defense, effeet, 
§ 971 

Negligence of fdlow servant as defense, effeet, 
1973 

Noncompliance with act by employer, $ 966 
Oontributory negligence as defense, § 971 
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Third personas action against employer—Oontinued 
Noncompliance with act by empJoyer—CJontinued 
Negligence of fellow servant as defense, effect, 
§ 973 

Occupational disease, 

Burden of proof, notice of aoceptance of 
amendment to act, § 977, p. 449, n. 43 
Death resulting f rom, § 967 
Occurrence causing death not within act or spe- 
cifically excepted, § 967 

Omission of employer, death resulting from, § 968 
Options, 

Election of remedies, § 969 
Settle for compensation or retain right to sue, 
§ 969 

Other actions, §§ 979-982 

Other jurisdiction, remedies sought in courts of, 
§ 964, p. 436 

Pain and sufiPering, recovery for, § 964,- p. 436 
Parent, 

Death of minor employee, § 964, pp, 436, 437; 
§ 965 

Ploading, requisites, § 976 
Elcction of remedies, § 969 
Injury to child, § 079 

Payment of award or compensation, efifect, § 974 
Person not entitled to compensation, § 065 
Personal representative, 

Acceptance of act by employee during his 
lifetime, efifect, § 969 
Action for death precludcd, § 064, p. 435 
Award, judgment or finding in compensation 
proceeding, efifect, § 074 
Common-law relief, employee in interstate 
commerce, S 964, p. 437 
Election of remedies, $§ 966, 069 

Assumption of risk as defense, § 972 
Iiix;clusive remedies, § 982, p. 454 
Presumptions, appUcability of compensation 
statute, 5 977 

Petition, nilcs applicable, § 976 
Pleading, § 970 

Loss of consortium, § 980 
IMes, § 076 

l^remiums, failure of employer to pay, efifect, i 970 
Presumptions, § 977 

AppUcability of act, negativing, § 976 
Klection to take compensation under act, 
§909 

Procedure, §§ 075-078 
Proof, rules applicable, § 976 
Proximate cause of death, allegation, necessity, 
§976 

Question of fact, jury questions, § 078 
Keimbursement from employer, third person pay> 
ing compensation, § 982, pp. 457, 458 
Kemedy under act or by action, election, § 069 
Kescission, election of remedies, § 969 
Beview, rules applicable, § 978 
Hights to death benefilts, § 982, pp. ^4, 455 
Buling of indiistiial board in proceedings, admis- 
sibility, § 977 

Settlement, action by dependents of employee, con> 
tribution, efifect, § 982, p. 457 
Silicosis, death resulting from, § 967 
Substitution, common-law and statutory remedies, 
§ 964, p. 435 


Third personas action against employer—Oontinued. 
Summary judgment, § 978 
Time, 

Actions for death, necessity, § 975 
Options to claim compensation or bring ac^* 
tion to recover damages, § 969 
Tort chargeable against employer, necessity, § 970 
Trial, rules applicable, § 978 
United States, death, jurisdiction, § 966 
Variance, rules applicable, § 976 
Waiver or estoppel, election of remedies, § 969 
Weight and sufiSciency of evidence, rules applica¬ 
ble, § 977 

Wldow, remedies under Federal employers’ lia- 
bility act, § 969 

Wife, mental shock and fright from condition of 
husband, § 980 
Wlllful acts, 

Burden of proof, actual loss or injury, § 977 
Death resulting from, § 968 
Pleading actual loss or injury, § 976 
Wrongf ul act, death by, §§ 964-978 
Third persons, actions by employees against, §§ 983r- 
1045 

Abandomnent of subcontract, liability, § 985^ 
p. 477, n. 79 

Abatement and survival, § 983, p. 463; § 992, 
p. 508 

Abrogation of right, § 983, p. 462 
Acceptance of claim for compensation, § 988, 
p. 491 

Assignment of cause of action, § 994, p. 515; 
§ 996, pp. 506-508, 510-521 
Insurer, § 993 

Barring alternate proceeding, § 988, p. 494 
Election of remedy, § 990, pp. 498, 500-503 
Succession of employer or insurer to em- 
ployee's rights, § 998, pp. 523-526 
Accident benefits, § 1040, p. 610 
Accident Insurance, action on policy, § 1045 
Accomplishment of same or related purposes, lim- 
itation as to election of remedies, § 988, 
pp. 495, 496 

Accord betweeu employer and tort-feasor, rights 
of insurer, § 1010, p. 542 
Advance of suit, election of remedy, § 001 
Advances, collection, election of remedy, § 090, 
pp. 50(H)03 

Agent of employer of injured workman, liability, 
§ 085, pp. 481-183 

Agreement for compensation between employee 
and employer, 

Election of remedy, efifect, § 990, pp. 498, 500 
Notice to tort-feasor, necessity, § 1001 
Succession of employer or insurer to rights 
of employee, § 998, pp. 623-526 
Agreement for indemnity, § 984 
Defense, efifect, § 984 
Insurer, rights, § 1010, p. 543 
Amount of compensation paid or payable, § 1040, 

p. 611 

Amount of recovery, §§ 1037-1039, pp. 602-608 
Appointment of personal representative, § 996, 

p.521 

Apportionment and distribution of amount recov- 
ered, § 1042 
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Thlrd persons, actions by employees against—CJon- 
tinued 

Assertion of rights by insurer or employer against 
third i)erson, requisites, § 1010, p. 541 
Assignment, 

Condition precedent, § 1011 
Dependents, § 1010, p. 641 
Electlon of remedy, § 990, p. 600, n. 93 
Employer or insurer, § 996, pp. 518-521; 
§§ 1006, 1009 

Foreign comi)ensation act, § 996, pp. 619, 521 
Insurer or employer, § 996, pp. 618-521; 
§§ 1006,1009 

Assignment from, § 1038, p. 605 
Waiver of right to bring action, § 1004, 
p. 534 

Nature and purpose of statutory provision, 
§ 994, pp. 614,615 
Negllgent tbird person, § 984 
Operation of law to employer*s compensation 
insurer, § 1004, p. 533 

Partial or entire cause of action, § 996, 
pp. 518, 619 

Persons protected or affected by, § 994, p. 515 
Requisites, § 997 

Rights flled to employer, § 992, pp. 506-609 
State Insurance fund, rights and obligations, 
§ 1010, p. 642 * 

Assisting employee or dependents to recover from 
-third person, waiver of rights, § 1004, p. 634 
Assumption of risk, defense, § 984; § 1010, p. 544 
Attomey*s fee for collecting from thlrd person, 
§ 1040, pp. 612,613 

Automobile liability insurer, liability, § 985, p. 467, 
n. 16 

Award of compensation, 

Acceptance, operation as assignment of cause 
of action, § 996, pp. 519-621 
Assignment of rights against third person, 
§ 992, pp. 506-508; | 994, p, 614 
Condition precedent, as^gnment of cause of 
action, § 1011 

Election of remedy, § 990, pp. 498-500 
Notlce to tort-feasor, necessity, § 1001 
Offlcial where no person entitled to compen¬ 
sation, § 996, p. 521 

State officer, amount paid to, § 1010, p. 543 
Succession by employer or Insurer to rights 
of employee, § 998, pp. 523-526 
Bar, action by employer or insurer, § 1003, pp. 531, 
532 

Beneflcial interest, 

Employee or dependent, § 1040, pp. 608-614 
Employer or insurer, § 1041, pp. 61^22 
Benehting by election provisions, effect, § 987, 
p. 491 

Breach of warranty, § 1039, p. 608 
Burden of proof, 

Acceptance of beneflts, § 990, p. 498, n. 67 
Election of remedy, § 990, p. 498 
Businesses, employer carrying on different busi- 
nesses, liability, § 986, p. 469 
Capacities, employer acting in different capacities, 
liability, §985, p. 469 
Carrier, liability, § 985, p. 468, n. 27 
’ ' Cause of action, elements, § 984 
Children, employee, § 1041, p. 618 


Third persons, actions by employees against—Oon- 
tinued 

Claim for compensation, 

Assignment of rights to employer, § 992, 
pp. 506-508; § 996, pp. 519-621 
Death of employee, operation as assignment, 
§ 996, pp. 619-621 

Election of remedy, effect, § 990, pp. 498-500 
Necessity, § 984 
Notice, § 1001 

Operation as assignment, settlement between 
employee and third person, § 1007 
Succession by employer or insurer to rights of 
employee, § 997 
Transfer, 

Effected by statute, § 1002 
Employer paying compensation, § 996, 
pp. 618-521 

United States, election of remedies, § 987, 
p. 490 

Waiver of right to bring action, § 1004, p. 534 
Co-employees, 

Defense, § 984 

Injured employee, fellow servant as third 
person, § 1008 
Liability, § 985, pp. 481-483 
Negligence, § 984 

Collateral proceeding to impeach or avoid election 
of remedy prohibited, § 990, pp. 504, 606 
Oollection of both compensation and damages for- 
bidden, § 988, pp. 493,494 
CJommon employer, liability, § 985, p. 468 
Common enterprise, 

Liability of negligent third party, § 986 
Limitation, election of remedies, § 988, 
pp. 495, 496 

Common-law action, § 983, pp. 458-460; § 984 
Ck>mmunity of interest between employer and 
employee, § 1038, p. 602, n. 80 
Compensation or damages, 

Accepted under law of another state, election 
of remedy, § 987, p. 490 

Oollection of both forbidden, § 988, pp. 493, 
494 

Election of remedies, § 987, pp. 485-491 
Compromise and settlement, ante 
Concurrent right, employer or insurers and em¬ 
ployee or dependents, § 1003, pp. 529-532 
Concurrently proceeding against employer and 
third person, § 988, p. 494 
Condition precedent, 

Award of compensation, assignment of cause 
of action against tort-feasor, § 1011 
Notice, § 1000 

Election of remedy, necessity of filing, 
§901 

Consent of commission, condition precedent to 
action, necessity, § 991 
Oontractors, liability, § 986, pp. 473-480 
Contribution act, § 994, p..516 
Oontributory negligence, 

Employee, defense, §§ 984, 1010, pp. 543, 644 
Employer, action by Insurer or employer, ef¬ 
fect, § 1010, pp. 644, 546 

Gontrol of premises, liability of third person, ef¬ 
fect, § 986 
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Third persons, actions by employees against-—Con- 
tinued 

Corporation owning stock of employer Corpora¬ 
tion, liability, § 985, pp. 468, 469 
Costs, cliarged against recovery, §§ 1040, p. 612; 
§ 1041, pp. 621, 622 

Credit for compeusation paid, § 1038, p. 604 
Damages, 

Compensation received, deductioii, § 1040, 

pp. 610, 611 

Election of remedies, § 987, pp. 485-491 
Bxcessive damages, § 1038, p. 605 
Death by wrongfiil act, election of remedies, 
§ 987, p. 489; §989 

Death of tort-feasor, abatement and survival of 
action, § 983, p. 463 
Defenses, § 1010, pp. 540-545 

Action for amount paid to state officer, § 1010, 
p. 543 

Agreemeiit of employer to indemnify defend¬ 
ant, effect, § 984 

Deflciency in recovery, lien, § 1041, p. 618 
Denial of right to collect both compensation and 
damages, § 990, pp. 502, 503 
Dependents, 

Assignment, caiise of action against tort- 
feasor, condit ion precedent to award, 
§ 1011 

Assisting in recovery from third person, waiv- 
er of rights, § 1004, p. 534 
Election of remedies by wrongful act, § 987, 
p.480; §980 

Elements of cause or right of action, § 984 
Insurer or employer standing in position of, 
§ 1009 

Maintaining action, § 083, pp. 459, 460 
Determination of commissioii, death not in course 
of employment, § 984 

Dischargc, insurer or employer, claim against 
tort-feasor, § 1005 

Disclosure of facts, employer’s duty, § 983, p. 403 
Discontinuance of action, election of remedies, 
§ 987, p. 491, n. 87 

Dismis.sal, right of action against tort-feasor, in¬ 
surer or employer, § 1005 

Distribution of amount recovered, § 1040, p. 611; 
§ 1042 

Double recovery, § 98*^, p. 402, n. 1 
Prevention, § 094, p. 516 
Election of remedies, §§ 987-991 

Compensation or damages, § 987, pp. 485-491 
Duty to elect under particular provisions, 
§ 988, pp. 491-496 

Impeaclimeut or avoidance, § 990, pp. 504, 505 
Prosecutlng compensation proceeding, § 990, 
pp, 498-500 

Elements of cause or right of action, § 084 
Employer, § 1009; § 1039, pp. 605-608 

Exclnsive or concurrent right, § 1003, pp. 529- 
532 

Right to remedy of employeo, §§ 992-1011 
Succession to einployee’s rights against tort- 
feasor, §§ 095, 997 

Enforcement, rights, insurer or employer, § 1009 
Bqultable proce(idlng to impeach or avoid election 
of remedy, § 090, pp. 504, 505 


Third persons, actions by employees against—Con- 
tinued 
Bstoppel, 

Insurer or employer, § 1004, pp. 632-535, 
§ 1010, pp. 644,645 
Reimbursement, § 1041, p. 620 
Evidence, election of remedy, § 990, p. 498; § 991 
Excess recovery, § 1040, p. 609; § 1041, p. 619 
Exclusive right, § 1003, pp. '529-532 
Exemption, third person subject to compensation 
act, § 985, pp. 469-473 

Exoneration, insurer of immediate employer, § 993 
Failure, 

Election of remedy, effect, § 991 
Employer to comply with act, election of rem¬ 
edies, § 987, p. 490 

Fault of employee, defense to insurer’s action 
against tort-feasor, § 1010, p. 544 
Federal employees* compensation act, § 983, p. 462 
Federal longshoremen’s and harbor workers* com¬ 
pensation act, effect, § 983, pp. 462, 463 
Filing, election to bring action against, § 091 
Foreman of injured i)erson as third person, § 1008 
Liability, § 985. p. 481 

Fraud, election to take compensation, impeach- 
ment for, § 990, pp. 503, 504 
Funeral expenses reimbursed, § 1041, pp. 620, 621 
Guardian of minor ehild, election of remedy by 
surviving widow as, § 089 
Heirs, benefit of, § 983, p. 460 
Highway, common enterprise, liability of negli- 
gent third person, § 986, p. 484, p. 39 
Homicide act, § 983, p. 460 

Hospital expenses, acceptance by employee, elec¬ 
tion to take compensation, § 090, p. 503 
Impeachment, election to take compensation, 
fraud or want of knowledge of facts, § 990, 
pp. 503, 504 
Indemnity, 

Employer’s agreement, § 984; § 1010, p. 643 
Insurer of immediate employer, § 093 
Right of employer or insurer, §§ 992-1011 
Independent contractor, liability, § 985, p. 472, 
n. 60 

injuuetion, settlement betweeii employee and third 
person, right of employer, § 1007 
Insurers and Insurance, ante 
Interpleader, § 1042, p. 623 

Joint super Vision and control of premises, liabil¬ 
ity of third person, effect, § 980 
Judgments and decrees, 

Bar, 

Alternate proceeding, § 998, p. 494 
Employer or insurer’s action, § 1003, 
pp. 531, 532 

Compensation, attack of validity by third 
person, § 098, p. 526 

Compromise by insurer or employer, § 1005 
Lien, § 1042, p. 624 

Employer or insurer against, § 1004, 
pp. 534, 535 

Res judicata, § 1010, pp. 542, 543 
Jurisdiction, § 1013 

Knowledge of alternative remedies for election, 
necessity, § 900, pp. 503,604 
Law governing, § 983, p. 462 
Lessor of property, liability, § 985, p. 468 
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Third persons, actions by emplpyees against—Con- 
tinued 

liabiUty, f 985, pp. 466-^84; § 1010, pp. 540-645 

Ijiena, 

Attorney fee, § 1040, p. 614 
Judgment of employee, § 992, p. 507; § 1042, 
p. 624 

Medical expenses, § 1041, p. 621 
Heimbursement of employer or insurer, § 1041, 

p. 620 

Limitations, § 1014* PP. 548-657 

Amount of recovery from tbird person snbject 
to compensation act, § 985, pp. 469-473 
Bmployer^s right, § 992, pp. 508, 609 
Bnrtherance of common enterprise, election of 
remedies, § 988, pp. 495,496 
Place of injuryi § 988, pp. 404 ,495 
Loss, rigbt of insurer or employer to proceed 
against tort-feasor, § 1004, pp. 532-535 
Maritime tort, election of remedies, § 987, p. 490 
Medical expenses, 

Fumishing or taklng by employee, election to 
take compensation, elfect, § 990, p. 503 
Reimbursed, § 1041, pp. 620,621 
Municlpality, claim against municipality, $ 985, 
p. 469 
I^ature, 

Assignment of employee*s rights, { 994, 
pp. 514, 515 

Succession to rlgbts against wrongdoer, § 994, 
pp. 515, 516 
Negligence, § 984 

Employer, § 984; § 1010, pp. 544, 545 
Joint and concurrent negligence of employer 
and tbird person, effect, § 1010, pp. 544, 
545 

Proximate cause of injury, liability, § 984 
Subcontractor, liability, § 985, pp. 479, 480 
Next of kin, benefit of, § 983, p. 460 
Notice, § 1000 

Attorney fees, eflfect, § 1040, p. 614 
Oompliance witb statute by employer or In¬ 
surer, § 999 

Election of remedy, § 990, p. 497; $ 990, p. 499 
Insurer or employer to bring action, § 999 
Tort-feasor, § 1001 

Nursing expenses, acceptance by employee, elec¬ 
tion to take compensation, effect, § 990, p. 503 
Offlcer of corporate employer, liability, § 985, 
p.481 
Options, 

Compensation or damages, f 988, p. 491; 

§ 988, pp. 492,493 
Election, § 987, p. 489 

Employer, proceed against, § 990, pp. 499, 500 
Original contractor, liability, § 985, pp. 473-480 
Owner of property, liability, § 985, p. 468 
Partial compensation, receipt, election of remedy, 
§ 990, p. 603 

Parties, proceeding to impeacb or avoid election 
of remedy, § 990, pp. 504, 505 
Partner, liability, f 985, p. 468 
Payment, 

Assignment of employee’s rigbts against third 
person, § 992, pp. 606-608; § 993; § 996, 

^ 519-521; J1003, pp. 529-532 


Third persons, actions by employees against—Gon- 
tinued 

Payment—Oontinued 

Judgment, bar to action by employer or in¬ 
surer, § 1003, pp. 531, 632 
Succession of employer or insurer to rights of 
employee against tort-feasor, necessity 
and sufficiency, § 998, pp. 523-526 
Persons liable as, § 986, pp. 466-484 

Employer or insurer, liability to, § 1008 
Prlmary injury, §§ 983-1042 
Physician or surgeon’s malpractice, §§ 1043, 1044, 
pp. 624r^28 

Subrogation of employer or insurer, § 1044 
Place of injury, 

Liability of third person dependent upon, 
§986 

Limitation as to, § 988, pp. 494,495 
Premises, 

Joint supervision and control, liability, effect, 
§986 

Owned and controUed by employer, liability, 
§ 985, p. 469 

Principal contractor, liability, § 985, pp. 473-480 
Principal employer’s, 

Injury to employee of subcontractor, liability, 
§ 985, p. 476 

Liability, § 985, pp. 473-480 
Priorities of claims against recovery, § 1042 
Protection, employer or employee, notice of bring- 
ing action, § 1000 
Purpose, 

Mlscellaneous provisions for succession to 
rights against wrongdoer, § 994, pp. 616, 
516 

Statutory provision, assignment of injured 
employee’s rights against tort-feasor, 

§ 994, pp. 614, 615 

Questions of law and fact, election of remedy, 

§ 990, p. 498 
Receipt, 

Compensation, election of remedy, § 990, 
pp. 500-503 

Compensation and damages forbidden, § 988, 
pp. 493, 494 
Reimbursement, 

Employer, §§ 992-1009; § 1010, p. 643; § 1011 
Necessity of actual payment, § 1041, 
p. 619 

State fand,§ 1039, p. 608 

Relationship of employer, liability, necessity, 

§ 986, p. 467 

Release, effect, §§ 984,1006,1007 
Remedy of employee, right of employer or insurer, 
§§ 992-1011 

Reservation of rights, § 988, p. 493, n. 21 
Retroactive effect of statute requiring notice to 
bring action, § 999 
Right of action, elements, § 984 
Satisfaction between employer and tort-feasor, 
rights of insurer, § 1010, p. 542 
Segregation of items of damages, § 1038, p. 602, 
n. 80 

Signing claim for compensation, election of reme¬ 
dy, effect, § 990, p. 499 

Special master employee of spedal servant, lia¬ 
bility, § 985, p. 467, n. 12 
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Third persons, actions by employees against—Oon- 
tinued 

State ofllcer, amonnt pald to, recovery, § 1010, 
p. 643 

Statutory or contractual provlsions, § 992, pp. 608, 
609 

Stranger to buslness, liability, § 985, p. 467, n. 16 
Street or highway, liability dependent on place 
of injury, § 986 

Subcontractor, liability, § 985, pp. 473-480 
Subrogation, §§ 992-1011 

Award of compensation, notice to tort-fea- 
sor, § 1001 

Employer or insurer, § 992, pp. 506-509; 

§ 1041, pp. 614r-622 
Malpractice action, § 1044 
Succcssion by employer or insurer to employee*s 
rxghts, § 994, pp. 515, 516; § 995; § 996, pp. 
519-521; §§ 997, 999,1002 
Test of third person’s liability, 8 1010, p. 541 
Time to sue, etc., § 1014, pp. 548-557 

Failurc to bring within specided time, waiver, 
§ 1004, p. 533 
Transfers, 

Agreomcnt for compensation, necesslty and 
sufflcioncy, § 998, pp. 523-526 
Award of compensation, necessity and suffi- 
ciency, 8 998, pp. 523-526 
Claim for compensation, requisites, § 997 
Effect of exlsting right of action, § 995 
Employer, transfer to, § 996, pp. 518-521; 
88 1006, 1009 

Waiver, 8 1004, pp. 532-535 
Partial or entire cause, 8 PP* dSi 019 
Payment of compensation, necessity and suf- 
ficiency, 8 998, pp. 523-526 
Statutory provision eflPecting, 8 1002 
United States, claim against United States, 8 985, 
p. 469 

Valldity of statute limitlng liability, 81040, p. 611, 
n. 49 

Verdict, 8 1942, p. 623 

Vcssel, action against, 8 984; 8 985, pp, 483, 484 
Waiver, 8 984 ; 8 988, p. 492, n. 2; 8 1004, p. 534; 
8 1041, p. 020 

Assignment, causo of action against tort- 
feasor, right to, § 1011 
Electlon of remedies, 8 988, p. 491, n. 97 
Aceeptaucft of alternative remedy, 8 900, 
pp. 503, 504 

Employer*s right to bring action, 88 1004, 1006 
Notice to bring action, 8 990 
Widow of deceased employee as administratrix, 
electlon of remedies, 8 989 
Withdrawal of claim for compensation, election 
of remedy, effect, 8 990, p. 409 
Written demand, action by employee, 8 999 
Thoughtlessness, 

Bmployee’s intent to Injure another, § 285 
Bmployer^s orders, etc., violations, 8 261, p. 904 
Mipconduct of employees, 8 258, p. 899 
Safoty appliances, faibire to use, 8 262 
Self-infiicted injury, 8 204 
Threats, cmployee*s intent to injure another, 8 266 
aTxreshers, independent contractors, 8 106, p. 362 
Threshlng, cmployments Included, evidence, 8 648 
Thi-cshing buslness, exciuptions, 8 33, p. 194 


Threshing fann crops, exemptions, 8 88, p. 190, n. 4 
Threshlng machine, 

Moving, vehlcle operation, 8 36, p. 217 
Vehicles, deflnition, 8 36, p. 215 
Throat remedy, drug store clerk compounding, 8 39» 

p. 211 

Thrombosis, 

Aggravation, evidence, 8 555(17), p. 731, n. 50 
Evidence, 8 555(12), p. 711 
Thrombophlebitis, 81^, P- 557 
Evidence, 8 555(12), p. 712 
Occupational diseases, exclusions, 8 169, p. 674 
Thrown object, causal connection, weight and sufficien- 
cy of evidence, 8 556, p. 766 
Thumbs, 

Dedned, scbedule injuries, 8 306, p. 1105, n. 30 
Extent of loss, explicit evidence, 8 570, p. 798 
Loss of hrst phalanx, 8 312 
Loss of use of hand, 8 314, p. 1131 
Loss of use of part of, 8 314, p. 1127, n. 65 
Loss, weight and suflftciency of evidence, 8 571, p. 
801 

Tilling crops, exemptions, 8 38, p. 196 
TImber. and logging, generally, ante 
Time, 

Accident, 8 156 

Circumstantia! evidence, 8 565(4) 

Course of employmont, 8 214, p. 707 
Pindings, sufficiency, 8 631, p. 924, n. 34; 
8 631, p. 926 

Independent contractor, status, 8 91, p. 317 
Occupational disease distinguishcd, 8 169, p. 
564 

Actions against employer for death of employee, 
8 975 

Actual notice of injury, weight and sufficiency of 
evidence, 8 576, p. 813, n. 33 
Amendment, claim for compensation, 8 466 
Appeal and review, ante 

Application for additional benefits, evidence, 8 860, 
p. 269 

Application for rebearing, modifleation of award, 
8 875, p. 291 

Application for relnstatement of compensation, 
8 803 

Assault. § 227, p. 767, n. 89 

Average earnings, computation, 8 293, p. 991 

Awards, ante 

Blrth, death benefits, sistors, 8143, n. 31 
Blood vcssel rupture, 8 184, p. 621 
Casual employment, 8 69, p. 280 
Claim against decedenfs estate for compensation 
award, § 838 

Claim against special fund, 8 837, p. 161, n. 22 
Claim for rcimbursement frcwn special fund, 8 837, 
p. 168, n. 28 
Claims, ante 

Commencement of compensation payments, recit- 
al in award, 8 872 

Commutatlon of payment agreements, 8 338 
Computation of compensation, ante 
Coneluslveness of award or judgment, employee’s 
condltion at time of entry, 8 853, p. 206, n. 83 
Course of employment, 8 216, p. 715 
Death, ante 
Death benefits, 

Ohildren, 8 141(3), p. 489 
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Time—CJontiimed 

Death beneflts—Contlnued 

Period of compensation, § 326 
Determination, dependency, § 188 
Determination of rights, death beneflts, surviving 
sponde, § 140(1) 

Deviation from employment, test, § 222, p. 747 
Disability after last employment, occupational 
disease, § 169, p. 580 

Disability compensation, waiting time, § 296, p. 
1045 

Disability determination, § 296, p. 1038 
Disability, evidence, § 555(8) 

Disflgurement, claim, § 290, p. 974 
Duty, employee*s property, § 221, p. 735 
Election to come under act, § 127 
Employee grade, ezclusions, § 67 
Employment, 

Bmployer-employee relation, tests, § 64, p. 274 
Number of employees, § 44 
Bnforcement of award, § 844, p. 1Y3 
Entry of Judgment on award, § 845, p. 176 
Bxceptions, § 707 

Execution on judgment for compensation, § 
p. 178 

Exercising option to claim compensation or re- 
cover damages, § 969 
Bxertion, § 182, p. 610 

Bxpert testimony, symptoms, § 555(5), p. 673 
Bxtension of duration of award, § 852, p. 198 
Extension of time, generally, ante 
Filing exceptions to depositions, waiver, § 580 
Filing motion, new trial, § 781, p. 1343, n. 11 
Filing pbysician’s certificate, proceeding to modify 
award, § 859, p. 254, n. 92 
Findings, ante 
Fnll time, generally, ante 
Going to and from work, § 232, p. 816 
Employer^s premises, § 234, p. 821 
Hearing or trial, ante 

Hemorrhage, evidence, § 555(12), p. 713, n. 23 

Hernia, ante 

Hospital expenses, ante 

Implied findings, filing daim, § 636, p. 940, n. 95 
Independent contractor, control, § 92, p. 328 
Independent contractor test, § 98 

Basis of payment for Services, § 101, pp. 343- 
349 

Injury, § 156 

Employee leaving state, § 23, p. 155 
Employee status, governing law, § 23, p. 158 
Evidence, § 555(6) 

Farm labor, Services performed, § 33, p. 192 
Findings, notice of injury, § 631, p. 929 
Inf ection, § 168, p. 553 

Loaned employees, direction and control, $ 47, 
p. 248 

Minor*s employment, § 334, p. 1209 
Nonliazardous task, § 28r p. 1?9, n. 85 
Freviously impaired condition, | 298, p. 1052, 
n. 87 

Betroactive operation of statutes, deatb bene> 
flts, § 21, p. 139 

Instltution of proceedings to secure compensa¬ 
tion, §§ 436-444 

Insurance, weight and sufiiciency of evidence, 
i 575 


Time—Oontinued 

Interest on award, computation, § 847, p. 180 
Internal injuries, § 183, p. 617 
Joinder of new parties in proceeding to modify 
award, § 858 
Jolts, etc., § 189 

Judgment, etc., commencement of payments, § 644, 
p. 954 

Jurisdictlon, ante 

Knowledge of prior disability affecting liability 
of special fund, § 837, p. 157, n. 46 
Limitations, generally, ante 
Loss of time, 

Amount of compensation, § 296, p. 1033 
Average earnings, computation, § 293, p. 990 
Earnings computation, sickness, § 293, p. 995 
Employment, maximum compensation, § 296, 
p. 1044 

Impairment of earning capacity, § 295, p. 1030 
Permanent partial disability, § 305, p. 1103 
Pre-existing disability, § 298, p. 1052 
Beview by court, § 763(9), p. 1244 
Temporary disability, § 304, p. 1095 
Temporary total disability, § 304, p. 1096, 
n. 72 

Weight and sufficiency of evidence, § 568, 
p. 770 

Marriage, deatb benefits, § 140(2), p. 469 
Medlcal expenses, ante 
Motion, remand, § 788, p. 33 
Notice of disability, weight and suflftciency of evi¬ 
dence, § 576, p. 816 

Notice of injury, prejudice, § 576, p. 815, n. 39 
Number of employees, regularity of employment, 
§ 45 

Objection to order for medical examination of 
claimant, § 484, p. 419 
Occupational diseases, ante 
Orders, boards or commissions, taking effect, 
§ 385, p. 153 

Overtime, generally, ante 
Partial disability, compensation period, § 303, 
p. 1091 

Payment for Services, independent contractor test, 
§ 92, p. 329 

Payments from special fund, § 837, p, 151, n. 22 
Payment of compensation, § 826 
Payment of salary, independent contractor test, 
§ 101, p. 349 

Period of compensation, generally, ante 
Permanent incapacity commencement of compen¬ 
sation, § 304, p. 1093, n. 51 
Physician’s report, treatment, § 282, p. 955 
Poisoning, § 196 

Preexisting disease, symptoms, § 555(17), p. 726 
Presentation of evidence, § 592 
Presumption of compliance with requirements, 
proceeding to modify award, § 860, p. 259 
Proceedings for further review, 

Record, maklng up and filing, § 801, p. 71 
Taking and perfecting, § 799, pp. 63-65 
Question of fact, 

Bmployer’s premises, § 611, p. 872 
Notice of injury, § 620, p. 8^ 

Beclassification of disability, § 852, p. 200 
Becurrence of disability, increase of compensa¬ 
tion, § 854, p. 225, n. 18 
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Time—Continued 

Rehearing, § 660, p. 999 
Application, § 063 
Reinstatement of agreement, § 911 
Rejection of act by minor, § 931 
Rendition, lump sum payments, § 350 
Repeal of limitation by omission from statute, 
further awards, § 850, p. 189, n. 17 
Report of accident depending on time lost from 
work, § 915, p. 350 

Retroactive operation of statutos, appeals, § 21, 
p. 140, n. 44 

Right to compensation, disability, § 62 
Salary paj^ments measured by, servant test, § 101, 
p. 347 

Setting aside award, injunction, § 654, p. 981 
Simultaneous employers, proiwrtionate liability, 

§ 46, p. 236 

Special fiind for reopened cases, computation, 

§ 837, p. 162 

Suit, tbird persons, actions by employee or rep- 
rcsentative against, § 1014, i)p. 548-557 
Syin]itoms, § 158 

Tomporary in addition to partial disability, § 305, 
p, 1103 

Tbird porson engaging hospital, etc., Services, 

§ 275, p. 938 

Total disability, commenoemont of period of com- 
ponsation, § 301, p. 1075 
Total disability ending, quostion of fact, § CIO 
Traumatic disease, §§ 363, 104 
Trial, etc., § 771 

Total <li.sal)illty, amount of compcnsation, 
i 301, p. 1075 

Wage computation, minoras posslble vvage in- 
eroasG, § 204, p. 1025 
Walvor, 

tMling claim, § 483, pp. 408-415 
Limltations oii application to adjust or ter¬ 
minate comi)Oiisatloii, § 856, p. 2,39 
Rehearing, application, § 875, p. 291 
Weigbt and snm<*iency of cvidence, liling claim, 
^ 768, p, 1298 

Time iKiok, insi»cctlon, notico, § 594 
Time clock, going to puncli, ^ 242 
Time off, ac^cldent, ImieiKUidtuit contractor status, § 91, 
p. 317 

Tlmeko<*por, iinpairimuit of carnlng cai)acity, laboivr, 
^ 295, p. 1033. n. 31 

Tips, computation of compcnsation, § 294, p. 1009 
Tissuos, hernia, cvidence, J 555(13), p. 716 
Titio, i>otltlou to review award, $ 859, p. 251, n. 70 
Tobacco, 

Slckenlng (‘fPeets of, intoxlcation, § 203 

Stop for, ii 222, p. 746, n. 34 

Use of, courso of employnient, i 220, p. 720 

Tues, 

K.xtent of disability, weight and sutliciency of 
evidexue, 579, p. 798 
Injuries, evldeucts § 554, p. 662 
Loss, 

Schedulc injurie.s, § 311 

Weight and sutflclency of evidonce, § 571, 

p. 801 

Schedule injuries, mxiltiplc injuries, § 308, p. 1113 
Tyi>es of componsatioxx, § 289 
TolUng of statute of limltations. Limltations, ante 


Tombstones, cutting, etc., factories, § 36, p. 209 
Toolmakers, employee status, § 106, p. 358 
Tools, 

Buyer supplying, § 107, p. 370 
Continuous use of, blisters, § 191 
Oontrol, Principal contractor’s liability, § 107, 
p. 369 
Employee, 

Computation of compensation, wage basis, 
§ 294, p. 1009 

Course of employment, § 221, p. 735 
Employer, employee’s benefit, § 222, p. 743, n. 1 
Furnishing, 

Independent contractor test, § 92, p. 329; 
§ 96 

Test of liability, § 47, p. 251 
Going to work, § 243, p. 861 
Obtaining, mine sbut down, § 243, p. 859, n. 8 
Toothpick, cleaning teeth with, course of employment, 
§ 220, p. 723 
Tornadoes, § 250 
Torts, 

Actions, 

Against employer, § 22, p. 151 
Against tbird person, right resting on action- 
able tort, § 984 

Employee against private insurer, § 376, 
p. 108, n. 26 

Law of place, § 22, p. 150; § 23, p. 161 
Rule developed in, employee’s negligcnce, 
§ 213 

Statute of limltations, unconstltutionol stat¬ 
ute, § 1014, p. 550 
Anticipation of injury, § 211, n. 76 
Applicability of law, § 208, p. 677 
Arising oiit of employment, § 209, p. 686 
Chargeable against employer, third person action 
against, necessity, § 970 
Claim not within act, § 923, n. 18 
Claim within act, action by employee, § 018, p. 359 
Claims act. Federal tort claims act, gencrally, 
ante 

Claims against employee, set ofF, § 330, p. 1189 
I>cfGnses, § 23, p. 161 

Jicviution from employment, § 222, p. 746, n. 32 
Kinployee’s intent to injure another, § 205 
Fellow employees, employer’s liability, § 220, 
p. 757, n. 8 
Fright, § 201, n. 20 

Ilighway department, liability of, § 917, p. 354 
Injuries, § likl, n. 1 
Law of place, § 22, p. 150 
Idability distinguished, § 22, p. 148, n. 93 
Inberal construction of statutes, common law, 
§20, p. 129 

Medlcal examination of employee, § 484, p. 415 
Navigable waters, admlralty, § 26, p. 172, n. 30 
Occiipational disease distinguished, § 169, p. 505 
Itight of recovery, § 10, pp. 56-60 
Tort-feasors, 

Joint tort-feasors, gencrally, ante 
Tbird person tort-feasors, generally, ante 
Tortured dofinitions, liberal construction of statutes, 
§20,p.l22, n. 20 

Torturing language, liberal construction of statutes, 
§20,p. 123 
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Total dependency, 

Apportiomnent of compensation, § 324, p. 1172 
Burden of proof, § 620 
Death benefLts, § 322 

Amount of award, $ 822 
Defined, death benefit^ § 134, p. 454 
Permanent total disability, § 299, p. 1069, n. 97 
Total disabUlty, §§ 299-301, pp. 1054-1078 
Accepting otber employment, § 320 
Admission by failure to appeal, § 853, p. 203, n. 55 
Agreement for compensation for partlal disability 
affecting rigbt to award, § 900 
Arnount and period of compensation, § 301, 
pp. 1073 to 1078 
Appeal and review, 

Aetion for compensation, § 764, p. 1265, n. 61 
Agreement or settlement, 

Determination on sbowing of decrease to 
partial dlsabiUty, S 908, p. 337 
Issues determined, § 908, p. 336 
Longsboremen*s and harbor workers’ com¬ 
pensation act, § 763(10), p. 1260 
Application of payments, review of agreement or 
settlement, § 908, p. 339 

Award, conformity of findings, § 648, p. 960 
Award in excess of, multiple injuries, § 308, 
p. 1111, n. 94 

Burden of proof, proceeding to modify award, 
|860,p.258,n.22 

Obange from partlal disability, remedies, § 855, 
p. 232, n. 94 

Character and extent of injury justifying award, 
burden of proof, § 523, p. 604 
Circumstantial evidence, proof by, § 543 
Oonclusiveness in proceeding for partial inca- 
pacity, § 853, p. 202; § 853, p. 203, n. 60 
Decrease or termination of compensation after 
improvement, § 864, p. 223, n. 97 
Defined, 8 299, p. 1069, n. 43 

•piftming capacity, modifleation of award, 8 854, 
p. 226, n. 25 
Evidence, 

Proceeding to modify award, § 860, p. 268 
Eeview of agreement or settlement, 8 907, 
p. 334 

Pindings, § 624; § 629, p. 907; § 867, p. 282 
Acceleration, § 628 

Additional compensation, § 867, p. 281 
Bnding payments, § 779, p. 1339 
Groands, 8 030, p. 913 
Some employment, 8 299, p. 1059 
Sufficiency, 8 031, p. 926 
Instructions to jury, § 623 ; 8 778, p. 1320 
Judgment, flnality, 8 066, p. 988 
Loss of both eyes, 8 816, p. 1135 
Loss of two members, 8 313 
Loss of use of members, weight and sufSiciency 
of evidence, 8 571, p. 801 
Lump sum payments, 8 340 
Maximum compensation, ante 
Member of body, 8 299, p. 1067, a 30 
Mixed que$tionst>f law and fact, 8 000 
Modlfication of award, 8 854, p. 227, a 32 

. Original award for maximum amount, 8 873, 

p. 286 

^... Pjpn^ent total disabUlty, generally, ante 
' '' jhre^dously iinpaired condition, 8 300 


Total disability—Continued 
Questions of fact, 8 016 

Bemand, commissioner^s Jurlsdiction, 8 790, p. 39 
Reopening proceeding, time for application, 8 850, 
p. 234, a 10 

Resumption of work, 8 296, p. 1042 
Hetroactive award of additional compensation, 

8 854, p. 218, a 61 

Schedule injuries, 8 806, p. 1106; § 310, pp. 1118- 
1123 

Successive employers, 8 46, p. 237 
Temporary cessation, termination of compensation 
agreement, § 896, p. 311 
Temporary total disability, generally, ante 
Weight and sufficiency of evidence, 8 570, p. 789; 

8 768, p. 1296 

Working after injury, weight and sufficiency of 
evidence, 8 570, p. 790 
Toudiing, poisoning, 8 196 
Touchstone, probabilities, 8 647(3), p. 590 
Tourist horne, trade or business, 8 35 
Towns, 

See, also, Municipal corporations, generally, 
ante 

Employees, 8 110, p. 405 
Kxclusions, 8 117, p. 409 
Bmployers, 8 56 

Hazardous occupations, 8 56, p. 257 
Employers within act, evidence, 8 549, p. 630, n. 1 
Hearing, place, 8 584 

Road building foreman, procuring labor, 8 36, 
p.204 

Salesman traveling between, § 231, p. 801, n. 62 
Superintendent of highways, coverage, 8 117, 
p. 410 
Townships, 

Blasting stumps on new road, 8 36, p. 208 
Employees, 

Coverage, 8 HO, p. 405 
Exdusions, 8117, p. 409 
Rellef repayments, § 117, p. 421 
Bmployers, 8 66, p. 257 

Hazardous occupations, 8 56, p. 257 
Road superintendent, exdusions, 8 117, p. 409 

Tractors, 

Employee driving, insurance, 8 122, p. 428 
Fumished by claimant, operation of, control, 8 02, 
p. 324, n. 12 

Highway construction, etc., § 36, p. 217 
Trade-name, award, designation of empioyer, 8 042 
Trade or business, 

See, also, Occupations, generally, ante 
Agents, labor unions, § 86, p. 309 
Average wage, computation, § 293, p. 998 
Business abillty of claimant, lump sum payments, 
grounds, 8 343 

Casual employment, 8 69, p. 289 
Conditions, 

Impairment of eaming capacity, 8 205, p. 1031 
Partial disability, high wages, 8 302, p. 1085 
Total disability, inability to get work, 8 299, 
p. 1067 

Wage computations, discontinuity of employ¬ 
ment, 8 294, p. 1018 

Oontractor’s employees, liability to, 8 109, p. 378 
Course of business, generally, post 
Coverage, § 70, pp. 291-296 
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Trado or biisiness—Contiuued 

Defenses, contributory negligence, § 940, p. 403 
Dediied, | 30 

Disability, handicap, § 290, p. 1043 

Election to come under act by employer, § 128 

Employee, wage computation, § 294, p. 1010; 

§ 294, p. 1020 
Employer, 

Acts in furthcrance of, course of employmoiit, 
§ 216, p. 714 

Cari-ying on different businesses, liability, ac- 
tion against third persoii, § 98o, p. 409 
Course of employment, § 208, p. 674 
C^overage, § 28, p. 181 
Damage suit, casual employment, § 020 
Bvidence, § 768, p. 1200 
Exclusiveness of remedy, employee’s duties, 
§ 018, p. 363, n. 31 
Furtlierance of, 

Going to and from work, § 232, p. 812; 
§ 234, p. 826 

Question of fact, § 611, p. 870, n. 13 
Test of liability, § 47, p. 250 
Transportation of employees, § 235, p. S42 
Violation of rules, § 245, p. 869 
Violation of statutes, § 246, n. 66 
Willful intent to injure anotber, § 265 
Going to and from work, employee’s vehicle, 
^ 23« 

Independent contraetors, § 00, p. 314 
Intox icat ion of employee, § 247 
Fremises, § 231, p. 790; § 231, p. 703 
Scope of omployinont, employer*s directions, 
S 217, p. 719 

Several statos, govcniing law, § 22, p. 145, 
n. 72 

Third persons, assaulte by, § 227, p. 765 
Traveling salesmen, § 231, p. 800 
Work part of, independent contractor test, 
S 94, p. 334 

Working place, employee away from, S 244 
Employment in, 

Coverage, S 35 
Number of employees, § 43 
Governmental bodies as employers, 5 56, p. 257 
Lessees, contractores employees, § 108, p. 377 
Loaned employees, § 47, p. 244 
Nature of, 

Independent contractor test, § 94, pp. 33-336 
Test of employer-employee relation, § 64, 
p. 278 

Operator, liability, § 111 
Owner’s contracta, liability, 8 108, p, 375 
Principal contractor, liability, number of work- 
ers, 8 107, p. 368 

Principal employer, test, § 109, p. 381 
ProfesKiona, 8 70, p, 291; § 85 

Casual employment, S 69, p. 280 
Public employees, 8110, p. 403 
Sale, 

Liability for compensation, § 40 
Terminatlon of employer-employee relation, 
863 

Speciffed address, private Insurance coverage, 
S 372, p. 93, n. 40 

Statutory employer*s liability, 8 107, p. 365 
Trado unions. Labor unions, generally, ante 


Trafflic laws, 

Street sweepers, § 34 

Violations, weight and sufflciency of evideuce, 
§562; §574, n. 11 

Trafflc signals, installation of, Street construction, § 36, 
p. 215 

Train coUision, causal connection, weight and suffi- 
ciency of evidence, § 666, p. 758 
Training, 

Impairment of earning capacity, § 295, p. 1020 
Increase of earning power, reduction of compensa¬ 
tion, 8 854, p. 227 

Wage computations, § 294, p. 1013 
Training of employee, 

Disfigurement, amount of award, § 290, p. 976 
Schedule injuries, § 310, p. 1119 
Total incapacity, § 299, p. 1054 
Transcript of evidence, 

Award, technical omissions, § 638, p. 946 
Poverty of claimants, hili of exceptions, § 737 
Review, certiflcation, § 739 
Transcript of record, 

Commission*s proceedings, review by court, § 765, 
p. 1259, n. 89 

Hearing, evidence, admissibility, § 540 
Proceedings beiow, trial de novo, § 768, p. 1279 
Proceedings for further review, time, making iip 
and fiUng, § 801, p. 71 

Proceedings for review, necessity, § 801, p. 68 
Transcripts on appeal, § 741, pp. 1106-1110 
Correction of subordinate facts, § 745 
Oosts, § 824, p. 138 
Delay in filing, § 727 
Depositions, omission, § 760 
Discretion of court, § 758, n. 58 
Filing dismissal of appeal, § 749, p. 1123 
Tjongshoremon^s act, admissibility, § 768, p. 1288 
Remand, new trial, § 788, p. 27, n. 15 
Review, § 741, pp. 1106-1110 
Scopo of review, § 751, p. 1130, n. 90 
Tran.sfcr business, § 30, p. 215 
Classification, § 36, p. 207 
Drayage and hauling, § 30, p. 204 
Kmployments included, evidence, § 548 
Transfer of causes, Change of venue, generally, ante 
Traasfer of employees, 

Applicabillty of act, § 23, p. 155 
Employer^s liability, § 47, p. 245 
Occupational disease, § 320 
To anotlier state, 8 22, p. 143, u. 58 
Transfer of rights, §§ 387, 388 
Translcnts, out-of-state coutract, § 24, p. 164, n. 40 
Transitory actions, 8 427, p. 285 
Comity, § 22, p. 149 
Jurisdlction, § 425, p. 275, n. 50 
Transitory work, 

Governing law, specification of loeation, § 23, 
p. 154, n. 46 

Outslde state, course of employment, § 22, p. 146, 
n, 76 

State of Injury, § 399 
Trausmission of record on appeal, 8 >742 
Transportation, 

Coutract to furnish, § 235, p. 840 
Costs, medlcal Services, 8 266, p. 916 
Coverage, 8 36, p. 207 

Farm Products, manufacturing, § 33, p. 193, n. 22 
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Transportation—Continned 

Pellow employee, § 223, n. te 
Reimbursement, wage computations, | 294, p. 1014, 
n. 74 

Transportation by employee, going to and from work, 
§§ 236, 237 

Transportation by employer, 

Going to and from work, § 235, pp. 834r-844 
Working bours, injury before, § 230, p. 780 
Trap for employers, courts’ distortion of statutory pro- 
visions, § 20, p. 124, n. 46 
Trash removers, employee status, § 106, p. 358 
Trauma, delay in seeking increased disability compen- 
sation for new efifect of same trauma, S 856, p. 235, 
n. 27 

Traumatic disability, § 296, p. 1033, n. 35 
Traumatic diseases, §§ 163-168, pp. 542-559 
Accident, § 164 
Deflned, § 163 

Fortuitous event, § 167, p. 561 
Injury by accident, § 166 
Necessity for accidental origin, § 164 
Traumatic hernia, § 185, p. 630; § 185, p. 632 

Bvidence, force to abdominal wall, S 555(13), p. 719 
Medical evidence, § 655(13), p. 715 
Traumatic hysteria, total disability, § 299, p, 1058, 
n. 36 

Traumatic injuries, § 153, n. 1; 1158 
Heart disease, § 177 

Traumatic neurosis, § 168, p. 555; § 201, n. 20 

Ghai^e of condition authorizing mc^fication or 
review of award, § 854, p. 214, n. 29 
Bvidence, substantial conflict effecting review, 
§ 887, p« 302, n. 2 

Modification of award, sufflciency of evidence, 
§ 860, p. 274 

Traumatic psychosis, modification of award, sufB- 
ciency of evidence, § 860, p, 274 
Travel, 

Between business places, simultaneous employers, 
§ 46, p. 235 

Oourse of employment, § 231, p. 796 
Going to and from work, § 232, p, 816 
Risks of, assaults, § 227, p. 766, n. 82 
Time allowance, place of contract and of injury 
outside jurisdiction, § 26, p, 76 
Trips, generally, post 
Traveling expenses, 

Gompensation and salary payments on basis of, 
mileage, independent contractor, test, § 101, 
p. 346 

Gomputation of eompensatlpn, salesmen, § 294, 
p. 1009, n. 22 

Evidence, § 284, p. 961, n. 79 
Going to and from work, § 233 
Medical examination of claimant, | 484, p. 419 
Payment of, tests of employer-employee rela- 
tions, § 64, p. 279 

Question of law, eamings basis, § 614 
Rehabilitation, federal act, § 296, p. 1040 
Reimbursement as payment affecting time to ap- 
ply for adjustment or termination of compen- 
sation, § 856, p. 245 

Transportation in employee’s vehicle, § 236 
Traveling salesmen, § 231, p. 799 

Going horne from work, § 234, p. 827 
Manual labor, § 28, p. 183 


Traveling salesmen—Gontinued 

Mercantile establishment, transporting merchan- 
dise, § 29, p. 187, n. 48 
Newspapers, manual labor, § 28, p. 183 
Street accidents, falling, § 248, p. 875, n. 92 
Traveling through state, place of contract and of in¬ 
jury outside jurisdiction, § 25, n. 76 
Traveling workers, course of employment, § 231, p. 796 
Treasurer. State treasurer, generally, ante 
Treating customer to drink, traveling salesman, § 224, 
n. 73 

Treatment, 

Hospital Services, generally, ante 
Medical Services, generally, ante 
Treaty provisions, § 18 

Death benefits, nonresident alien dependents, § 321, 

p. 1161 

Treble compensation, minor*s emplosnnent, § 334, 
p. 1211, n. 44 
Trees, 

Falling, act of God, § 249, n. 8 
Felling, § 36, p. 211 

Spraying and dusting, airplane pilot, § 33, p. 194, 
n. 28 
Trimming 

At employer’s horne, printing shop employee, 
§ 29, p. 187, n. 48 

Building maintenance, § 36, p. 205 
Glearing electric wires, § 36, p. 204 
Household domestic Service, § 32 
Ornamental, § 33, p. 198, n. 78 
Workers, part-time wage computation, § 294, 
p. 1016, n. 83 

Trespass, acceptance of act, occupational diseases, 
§ 931 

Trespass on the case, jurisdiction of court, plea, § 950 
Trespassers, 

Death caused by, § 161 
Bjecting, game warden, § 33, p. 196 
Violation of rules, § 245, p. 868, n. 45 
Willful misconduct of employee, § 258, p. 896 
Trial. Hearing or trial, generally, ante 
Trial court Gourts, generally, ante 
Trial de novo, §§ 765-781, pp. 1257-1345 
Admissibility of evidence, § 768, p. 1289 
Appeal and review, § 287, p. 970; § 763(8), p. 1218 
Agreement or settlement, § 910, p. 343, n. 61 
Gonstitutionality of statutes, § 19, p. 81, n. 95 
Modification of award, § 889 
Perfecting, § 734 

Scope of review, certiorari, § 753, p. 1135 
Argument § 775, pp. 1306-1311 
Board and commissions, § 765, p. 1261 
Dismissal of action, prejudice, § 787 
Evidence, ante 
Findings, § 776, pp. 1311-1315 
Fraud, § 766, p. 1264 

Attorney*s commenta, § 776, p. 1308 
New evidence, § 768, p. 1280 
Instructions to jury, § 778, pp. 1323-1331 
Issues, etc., § 766, pp. 1262-1267 
Judgment, § 780, pp. 1339-1342 
Jurisdiction, ante 
Jury, ante 

Lump sum payments, 

Answer, § 347 

Appellate courfs powers, § 340 
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Tria! de novo—Continued 

Lump sum payments—Continued 
Evidence, § 348 

Medica! and hospita! expenses, appea!s, § 287, 
p. 9G9 

New tria!, § 781, pp. 1342-1345 
Notice, § 772 

Opening and closing, § 773 
Pleadiiigs, § 76G, p. 1265, § 767, pp. 1268-1278 
Instructions, § 778, p. 1323 
Issues, § 766, p. 1263 
Submission to jury, § 777, p. 1317 
Technica! ru!es, § 767, p. 1268 
Quostions of law and fact, § 776, pp. 1311-1316 
Setting aside award, §§ 673, 734 
Jurisdiction, § 679 

Suit to mature award on defauit, § 842, p. 170 
Time, hearing, § 771 
Trial, §§ 769-779, pp. 1200-1339 
Verdict, § 776, pp. 1311-1315; § 776, pp. 1331-1330 
Weiglit and sufficiency of evidence, § 708, pp. 1292- 
1299 

Argument, § 775, p. 1309 
Submission of issues to jury, § 777, p. 1315 
Witnessea, post 

Trichinosis, food served by employer, § 167, p. 551, 
n. 57 

Triers of fact, § 547(8), p. 603 

See, also, Jury, generally, ante 
Appea! and review, 

Conflicling modica! testimony, § 763(6), p. 1208 
Crodibility of witnoss, etc., § 703(4), p. 1199 
Inforoncoa, etc., § 763(5), p. 1202 
Ooinmisslonor*s powors, § 5S1 
Inferenoos, § 547(6) 

Inspection of premises, § 589 
(iuostions of !aw and fact, § 599, p. 849 
Welght and sufficiency of evidence, generally, post 
Wituesses* disagroement, § 555(1), p. 668 
Trip, 

Awaiting time for perfonnance of duty, § 222, 
p, 742, n. 92 

Conrse of omployinent, § 221, p. 732 
Medica! treatment, oxclusivenoss of remcdy, Long- 
shoremerfs Act, § 918, p. 365, n. 44 
Traveling salcsman, connection with employnient, 
§ 231, p. 801, n. 59 

Tripplng, Street and higbway accidents, § 248, p. 875 
Trivia! impairment of earnings, amount of compensa- 
tlon, 8 295, p. 1027 
Trivia! injury, 

Notice, weight and sufficiency of evidence, § 576, 
p. 814, n. 36 

Question of fact, notice of injnry, § 020, p, 882 
Walting time, § 296, p. 1045 
Trivia! work. 

Permanent partia! disability, § 304, p. 1099, n. 05 
Tota! disability, § 2i)9, p. 1062 
Trolleya, 

See. also, Street raihvaya, generally, ante 
Collislon, causal connection, evidence, § 556, p, 758 
Drlver, Instnu^tiona to Jury, coroiiary thrombosis, 
§ 778, p. 1328, n. 98 
Trout, propagation of, § 33, p. 196 
Truck drlvers, 

Breweri(»s, § 36, p. 205 
Coverage, { 36, p. 217 


Truck drivers—Continued 

Cranking truck, § 257(3), p. 893, n. 74 
Crossing Street to deliver package, § 36, p. 216 
Death benefits, § 231, p. 799, n. 52 
Freezing, § 254, n. 18 

Loaned employees, test of liability, § 47, p. 250 
Misconduct, § 258, p. 898, n. 10 
Boad construction, hazardous business, § 29,. 
p. 186, n. 40 

Street repair, § 36, p. 215 
Third persons, aiding, § 257(2) 

Tota! disability, former log loader, § 299, p. 1002, 
n. 58 

University student, § 70, p. 293, n. 22 
Wholesale merchant, classification, § 38, p. 204 
Trucking business, 

Employments included, evidence, § 548 
Farmer, § 33, p. 193, n. 22 

Private Insurance coverage, § 372, p. 87, n. 98; 
§ 372, p. 93, n. 39 

Tmeks, 

Boarding, lunch period, § 243, p. SC2, n. 29 
Break down, § 257(2), n. 62 

Crossing road to reach, transportation by employ- 
er, § 235, p. 842, n. 80 
Bmployee*s, 

Compntation of compensation, wage basis, 
§ 294, p. 1009 
Repair, § 221, p. 736 
Employer’s, 

Injury by, premises of employer, § 231, p. 785, 
n. 42 

Premises, stock room clerk repairing, § 231, 
p. 787, n. 47 

Fire on, § 257(3), p. 895, n. 76 
Furnished by claimant, operation of, control, § 92, 
p. 324, n. 12 

Hand trucks, generally, ante 
Helper, dynamite cap, § 257(3), p. 892, n. 72 
Joiiit control, evidence, § 578, p. 820 
Loading, 

Delivery helper, vehicle operation, § 36, p, 216 
Overloading of, uulawfu! aets, § 246, n. 07 
Warehouse operation, § 36, p. 218 
Operation, finding, construction, § 630, p. 937, ii. 86 
Paymeiit for use of, iudependent contractor tost, 
§ 101, p. 345 

Premises of employer, § 231, p. 792 
Repair, premises of employer, stock room clerk, 
§ 231, p. 787, n. 47 
Transfer business, generally, ante 
Truss for hernia, artilicial appliaiicos, § 269, p. 923, 
n. 2 

Trust relationship, 

Boards or commissions, § 379, p. 127 
Third-person tort-feasoi-s, employee suing, § 1015, 
p. 559 
Trustees, 

Disability benefits, employee^s death, § 150, p. 520 
Employee as, thlrd-party tort-feasors, § 1041, 
p. 615, n. 79; § 1041, p. 618, a 8 
Recovery for malpractice of chiropractor, 
§ 1044, n. 99 
Eniployors, § 58, n. 41 

Individual property, trust employee during work 
on, § 224 

Insurance fund, removal, § 358 
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Trustees—Continued 

Lump sum payments, § 345, n. 39 
Death benefits, § 350 

Mentally incompetent employee, party, f 429, 
p. 290 

Minor, party, § 429, p. 291 

Payment of compensation to, § 829, p. 143 
Interest on fund, § 847, p. 182 
Persons entitled to apply for modification of 
award, § 858 

Third-person tort-feasors, employee’s action, 
§ 1016, p. 561; §1017 

Trusts, 

E^inds, 

Aggregate trust fund, generally, ante 
Insurance fund, § 357, p. 38 
Fumishing as payment aflPecting time to apply 
for review, § 856, p. 245, n. 93 
Proceeds, third-party tort-feasor’s liability, § 1040, 
p. 609, n. 33 

Property, continuing liability, receivers, § 55 
Reimbursement, employer or insurer, third-party 
tort-feasors, § 1041, p. 617 
Third-party topt-feasor’s liability, excess recovery, 
§ 1040, p. 609, n. 36 

Trusts of govemment, public olHce, delegation to, § 115 
Truth of pleadings, appeal, presumptions, § 757, p. 1149 
Truth of testimony, appellate court, § 763(2), n. 1 
Tuberculosis, § 168, pp. 555, 558 
Aggravation, § 175 

Bvidence, § 555(17), p. 732 
Burden of proof, § 521, p. 500 
Causal comiection, § 256, n. 28 
Common law action, § 924, n. 37 
Evidence, § 554, p, 663; § 555(11), p. 705 

Infection, flndings, objectlons, § 631, p. 916, n. 77 
Medical opinion, time, § 555(5), p. 674, n. 65 
Occupational diseases, § 169, p. 571 
Evidence, § 555a8), p. 738 
Question of fact, proximate cause, § 610, p. 868, 
n. 84 

Retroactive operation of law, § 21, p. 132, n. 5 
State institution employees, § 272, n. 28 
Successive insurers, liability, § 373, p. 102, n. 90; 
§ 373, p. 105, n. 10 

Weigbt and suflOiciency of evidence, aggravation, 
§ 768, p. 1295 
Tug boats, 

Gooks, procuring supplies, § 232, p. 816 
Operator, employer, § 58, n. 41 
Tultion, death benefits, deductions from contributions 
to dependents, 1323, p. 1169 
Tularemia, § 168, p. 557 

Evidence, § 655ai), p. 705 
Tumors, § 168, p. 557 

Aggravation, evidence, § 555(17), p. 733 
Burden of proof, § 521, p. 500 
Cancer, generally, ante 
Evidence, I 555(11), p. 705 
Turpentine, 

Extraction, employee status, § 106 
' Production of, § 33, p. 199 
RefLneries, § 36, p. 215 

T. y. A. employee, ezclusiveness of remedy» § 918, p. 

' ^ 49 

Twists, 

Back injuries, §183, p. 620 


Twists—Continued 

Exertion, § 182, p. 614 
Hernia, § 185, p. 631, n. 22 
Intemal injuries, accident, § 183, p. 618 
Two acts governing injury, effect, § 22, p. 148 
Two members of body, loss of, total disability, § 313 
Type of work, total disability, § 299, p. 1055 
Types of compensation, course of employment, § 289 
Typhoid fever, § 168, pp. 555, 559 
Evidence, § 655(11), p. 706 
Ulcers, § 168, pp. 655, ^9 

Aggravation of disease, § 176 
Evidence, § 655ai), P. 706 

Aggravation, § 565(17), p. 733 
Hazard, § 256, n. 26 

Ultimate control of employee, employer-employee re- 
lation, tests, § 64, p. 272 
Ultimate facts, § 629, p. 902 

Appellate court, finding, § 763(1), p. 1170, n. 76 
Conclusion of law distinguished from, § 630, p. 913 
Oonflict, § 634 

Independent contractors, tests, § 91, p. 317 
Medical testimony, § 555(5), p. 672 
Review by court, action for compensation, § 764, 
p. 1256 

Reviewing board, § 761, p. 1163 
Scope of employment, conclusiveness on review, 
§ 763(9), p. 1236, n. 51 
Sufficiency of flndings, § 631, p. 921 
Uncontradicted evidence, § 547(8), p. 606, n. 6 
Ultimate issues, opinion evidence, § 547(10), p. 615 
Ultimate purposes, construction of statutes, § 20, 
pp. 89, 95 

Ultra-violet rays, exposure to, disease, § 167, p. 550 
Ultra vires acts, corporatione, defenses to liability, 
§53 

Unanimous testimony, 

Condusiveness, § 555(5), p. 680, n. 17 
Bxpert testimony, rejection, § 547(10), p. 614 
Unauthorized flndings, appellate court, inquiry into 
facts, § 763(1), p. 1173 

Uncertain employment, casual employment, § 69, p. 289 
Uncertalnty, policy, construction, § 353(4) 

Unclaimed by workman, death of workman, § 151 
Unclear issues, submission to jury, § 777, p. 1320 
Unconstitutional statute, third-person tort-feasors, 
limitation of actions, § 1014, p. 550 
UncontroUable Impulse, suidde, § 205 
Uncorroborated testimony of claimant, § 547(9), p. 610 
Underlying purposes, construction of statutes, § 20, 
p. 89, n. 95 

Uiiderstanding of parties, 

Independent contractor relationship, § 92, p. 329 
Loaned employees, § 47, p. 244 
Uudertakers, burial expense actions, § 281, n. 67 
Undertaking, review, § 733 
Jurisdiction, § 676 

Undesirable conditions, disability compensation, § 296, 
p. 1036, n. 43 

Undisdosed Principal, hiring employee, § 39, n. 226 
Undue influence, scope of review, arbitration, § 751, 
p. 1130 

Undulant fever, § 168, p. 657 
Uiiemployment, 

Dependency test, contributions to support, § 134, 
p. 456 
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Unemployment—Continued 

Eaming capacity, weiglit and sufficiency of evi- 
dence, § 668, p. 778 

Partial disability, amount of compensation, § 302, 
p. 1085 

Taxes, employer paying, independent contractor 
test, § 104 

Unemployment benefits, 

Receipt, estoppel, effect, § 291 
Total disability, § 299, p. 1061, n. 53 
Unemployment compensation, 

Deductions from award, § 330, p. 1193 
Distinguished, § 1 
Evidence, § 296, p. 1033, n. 34 
Insurance, 

Deductions for, independent contractor test, 

§ 104 

Underlying conception, § 9 
Lien against workmen*s compensation award, | 

§ 829, p. 142 

Hepresentatlons in application as evidence in pro- 
ceeding to modify award, § 860, p. 261, n. 53 
Unequivocal Undings, § 631, p. 919 
Unexpected event. Portuitous event, generally, ante 
Unfair conclusions, review, § 763(7), p. 1212 
Uniformity, 

Number of employees, regularity of employment, 

§ 45 

Plan or rate, private insurance, I 371, p. 74, n. 10 
Premium rates, risk and liabilities, private insur¬ 
ance, § 371, p. 80 
Scale of compensation, S 5, p. 43 
Taxation, § 19, p. 73 

Unlforms, payment of wagos in, tests of employer- 
employee relations, § 64, p, 277 
Uninsured employer, payment of compensation from 
special f und, $ 837, p. 150, n. 21 
Unlons. Labor unions, generally, ante 
Unit of Work, payment on basis of, independent con¬ 
tractor test, § 301, p. 346 
United States, 

Actions against, defenses, § 930, p, 393, n. 73 
Alienas residence in country not recognized by, 

$132 

Award to, enforcement, § 836, n. 97 
Beneftciary removing from, luinp sum payxnents, 

S§ 340, 343 
Claims against, 

Blection of remedies, $ 087, p. 490 
Liability, action against third person, $ 985, 
p. 460 

Contractor’s liability, $ 107. p. 303, n. 45 
Employees. Federal employees, generally, ante 
Excluslveness of remedy, Federal Employees’ 
Compensation Act, § 918, p. 367 
House of Representatives. Congress, generally, 
ante 

Park pollce, act governing, § 018, p. 367, n. 51 
Senate. Congress, generally, ante 
Territorles and possesslons, 

Employee of contractor on pnblic work, § 26, 
p. 174 

Injuries sustained' on, state compensation act, 

$ 26. p. 170 

TWrd party action against employer, deatb occur- 
ring in place subject to jurlsdiction of, $ 966 
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Third-party tort-feasors, right of action, § 1015, 
p. 559 

Tort liability, reimbursement of employer or in- 
surer of employee injured by United States, 

§ 1041, p. 617 
Treaties, § 18 

Deatb benefits, nonresident alien dependents, 

§ 321, p. 1161 

Veteran’s bospltal, successive employers, § 46, 
p. 241, n. 38 

United States Shipping Board Emergency Fleet Corpo¬ 
ration, applicability of statutes, § 56, p. 258 
Universality of custom, § 547(1), p. 5^ 

Universities. CoUeges and unlversities, generally, 
ante 

Unjust enricbment, subrogated insurer, full payment 
of lien, § 1040, p. 613, n. 70 

Unknown cause of injury, evidence, § 656, p. 744, n. 27 
Unlawful acts, $ 246 

Oourse of employment, § 218, p. 721 
Unmarketable laW, total incapacity, § 299, p. 1057, 
n. 30 

Unmarried decedent, dependents of, § 134, p. 451, n. 84 
Unmatured award, deceased workman*s estate, § 150 
Unreasonable acts of employee, course of employment, 

§ 218 

Unremunerative work, total disability, § 299, p. 1062 
Unsanitary eonditions, occupational diseases, § 169, 
p. 570, n. 29 

Unsanitary practices by employee, setting aslde award, 
pleadings, $ 767, p. 1272 

Unskiiled labor, impainnent of earning capacity, hy- 
persensltivity to oil, $ 295, p. 1032, n. 20 
Unsworn testimony, harmless error, § 759, p. 1165, n. 89 
Unusnal cases, defined, medical and bospital Services, 

§ 272, p. 029 

Unusual doctrine or strain doctrine, beart attacks, 
§ 184, p. 627 

Unusual duties, course of business, § 70, p. 294 
Unusual exertion. Exertion and strain, ante 
Unwlse acts, misconduct of employees, § 268, p. 899 
Unwitnessed deatbs, burden of proof, § 547(5), p. 598 
Upbolstering, § 36, p. 218 
Defined, § 30 

Uremia, amputation, § 167, p. 651, n, 62 
Usage. Custom and usage, generally, ante 
Use by employee, safety devlces, weigbt and sufEiclen- 
cy of evidence, $ 665 

Use of member of body. Impairment, ante 
Use of property, dependency test, contxibution to sup- 
port, § 134, p. 456 

Used car lot, salesman cranking and displaying auto- 
mobiles, § 36, p. 219 
Ushor in thcater, coverage, § 36, p, 204 
Usual meaning of words, constructlon of statutes, 

§ 20, p. 122 
Vacancies in office, 

Boards or commissions, members, $ 381, p. 133 
Industrial commission, constitutional provisions, 
§ 17 

Vacating. Setting aside, generally, ante 
Vacations, 

Allowances, wages cbarged to, reimbursement, 
$ 330, p. 1190, n. 35 

Computation of compensation, average montbly 
wage, § 293, p. 1000, n. 60 
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Vacations—Oontinued 
Employee on, § 229 

Place of, retarn to place of employment, § 244, 
n. 35 

Vaccination, 

Illness, § 256 
Infection, § 168, p. 663 
Validity, 

Employment contract, § 65, p. 282 
Statute, scope of review, § 753, p. 1136 
Value, 

Employee’s equipment, computation of compensa- 
tion, wage basis, § 294, p. 1010 
Fringe benefits, computation of compensation, 
wage basis, § 294, p. 1013 
Medical and hospital Services, § 277, p. 940 
Probative value, generally, ante 
Services, pbysician*s oplnion, § 284, p. 958, n. 43 
Varlable earnings, impairment of eaming capacity, 
§ 295, p. 1030, n. 99 
Variance, § 508 

Actions for wrongful death, rules applicable, § 976 
Deposition, claimanfs testimony at variance, 
questions of law and fact, § 763(8), p. 1221, 
n. 80 

Harmless error, pleadings and proof, § 759, p. 1153 
Lump sum payments, objectlons, § 352 
Statutes, City charter provisions, § 289 
Trial de novo, § 766, p. 1265 
Varicose veins, evidenee, § 555(12), p. 712 
Vebicle, 

Defined, § 30 

Horse-drawn vebicles, generally, ante 
Motor vebicles, generally, ante 
Teamsters, generally, ante 
Vendors and purchasers 
Employee, § 80, n. 14 
Employee status, § 106 
Liabilities, § 107, p. 370 
Outside employees, § 231, p, 798 
Helationship, evidenee, § 550, p. 643 
Venereal diseases, 

Aggravation, § 175 

Evidenee, | 555(17), p. 733 
Gonorrhea, generally, ante 
Sypbills, generally, ante 

Ventilator sbaft, employee seeking fresb air, § 220, 
p. 728, n. 2 
Venue, 

Appeals, presentation of grounds, § 693 
Award, action on, § 844, p. 173 
Change of venue, generally, ante 
Compensation actions, § 427, pp. 285-287 
Compensation agreements, suit to set aside, § 412, 
pp. 229, 240 

Defects preventing judgment on award, J 846, 
p. 176 

Injury arising outside state, setting aside award, 
§ 679 

Objection and waiver, § 427, p. 287 
Payment, premiums for insurance fund, action to 
force, § 363, p. 52, n. 57 
Penalties, actions for, § 913, p. 348 
Proceedings for furtber review, § 794 
Speclflc objection, § 797, p. 54 
Eeview, § 682 


Venue—Continued 

Second injury fund amendment, action under, 
§ 837, p. 149, n. 20 
Setting aside award, 

Injunction, § 654, p. 977 
Pleadings, § 767, p. 1272 
Subrogation of insurer, § 1013 
Suit to mature award on default, § 842, p. 171 
Verbal arguments, employee’s intent to injure anotb- 
er, § 265 
Verdicts, 

Advisory status on appeal, § 889, n. 35 
Answers to speclal questions, § 048, p. 961 
Award having effect of, § 655, p. 983 
Extended review, § 763(8), p. 1220 
Board, conclusiveness, § 763(3), pp. 1177, 1182 
Coroner*s verdict, cause of death, admissibility,. 
§538 

Dependency, evidenee, § 552, p. 646 
Birected verdict, generally, ante 
Effect of award, § 917, p. 353 
Employers* protection, § 5, p. 44 
Evidenee, § 547(1), p. 578 
Fact of employment, evidenee, § 550, p. 631 
Flndings equivalent to, § 630, p. 935; § 637 
General verdict, sufficieney, § 770, p. 1337 
Harmless error, § 750, p. 1158 
Issues, evidenee, § 660, p. 1000 
Judgment supported by, § 780, p. 1339 
Jury trial, § 624 

Lump sum payments, evidenee, § 348 
New trial, evidenee, § 781, p. 1^2 
Personal injury actions, § 962 
Proceeding to reopen claim, § 867, p. 280 
Proceedings for furtber review, ante 
Ileferee’s flndings equivalent to, § 626 
Scope of review, §§ 760-764, pp. 1159-1257 
Speclal verdicts, generally, ante 
Third-person tort-feasors, ante 
Trial court, action for compensation, review, § 764; 
p. 1253 

Trial de novo, § 776, pp. 1311-1315 
Verification, 

Compensation agreements, § 405 
Denial of allegatioiis, statutory requirements,. 
§ 767, p. 1278 

Pleadings, third-person tort-feasors, § 1025 
Review, application, § 730, p. 1004 
Vertebrae fracture, evidenee, § 555(11), p. 702 
Vertigo, 

Evidenee, § 555(11), p. 702 
Falis, § 257(1) 

Vessels, 

Master of vessel, generally, ante 
Ships and shipplng, generally, ante 
Vested rights, 

Commuted awards, § 841 
Death benefits, § 146 
Dependencjs time of determination, § 138 
Disability beneflts, employee’s death, § 150, p. 521' 
Retroactive operation of statutes, § 21, p. 139' 
Veterans, 

Computation of compensation, government sub- 
sistence payments, § 294, p. 1011 
Pension, waiver, effect, § 391, p. 160, n. 13 
Special fund, § 837, p. 149, n. 19 
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Veterans* hospitals, 

Olaim for Services, § 275, p. 937, n. 58 
Malpractice, employee*s right to recover, § 1043, 
p. 627 

Successive employers, § 46, p. 241, n. 88 
Veterinarians, 

Independent contractors, § 106, p. 362 
Public employees, § 117, p. 409 
Vice, trial de novo, attorney’s comments, § 775, p. 1308 
View of premises, 

Harmless error, § 759, p. 1153 
Triers of fact, § 589 
Villages, 

See, also, Municipal corporations, generally, 
ante 

Marshals, coverage, § 117, p. 413 
Motor vehicle operation, Street commissioner, § 36, 
p. 217 

Watchmen, assaults on, § 227, p. 767, n. 83 
Violation of statutes, § 246 

Abrogation of defenses, assumption of risk, § 941, 
p. 406, n. 13 
Child labor laws, 

Exelusiveness of remedy, § 930 
Lien against recovery from tbird party tort- 
feasor, § 1041, p. GIS 
Constitutioiiality of statutes, § 19, p. 83 
Court review, § 763(9), p. 1223 
Employer, 

Actions, § 925 

Contributory negligence, § 940, p. 405 
Gross negligence, § 027 
Pindings, § 029, p. 905 
Alteration, § 035, n, 31 
Instructions to jury, § 023 
Intoxication, § 203 
Jury trial, § 621 
Misconduct of employees, § 200 
Penal code, burden of proof, disqualification of 
employee, § 708, p. 1284, n. 33 
Safcty appllance law, exelusiveness of remedy, 
§928 

Sunday Law, question of fact, § 612, p. 870 
Weight and snfllcioncy of evidence, § 562 

Violations, 

Employer violating duty, scope of acts, § 920, 
p. 3S0 

Binployer’s instructions, 

Golng to and from meals, § 240, p. 850^ 
Iteview by court, § 703(9), pp. 1235, 1245 
Rules, § 245, pp. 805-^70 
Safety wgulatloiis, 

Actions by employees, § 029 
Employer violating, evidence, § 574 
Hearing, § 586 
Violenco, 

Accident, §§ 150,171 
Back injuries, § 183, p. 619 
Excitement, § 201 
Exertion, § 182, p. 015 
Heart condit ion, § 184, p. 624 
Aggrava tion, § 177, n. 52 
Hernia, § 185, p. 631 
Infection, § 168, p. 552 
Injuries, §§ 153,158 
§ 105 

Latent pbysieal conditions, causation, § 172 


Violence—Continued 
Pain, § 200 

Poisonous substances, introduction into body of 
employee, § 196 
Traumatic disease, § 164 
Visible sign, injury, § 158 
Visible weakness, accident, § 171 
Vision, 

Eyes, generally, ante 
Loss. Blindness, generally, ante 
Previous impairment of Vision, generally, ante 
Vocation, change of, accepting other employment, 

§ 320 

Vocational rehabilitation, 

Award, contents, § 644, p. 954, n. 25 
Pund, lien for coiitributions against recovery from 
third party, § 1041, p. 619, n. 17 
Void decision, appeals, rehearing, § 711 
Void decree, appeals, time, § 722, p. 1074 
Void order, setting aside, § 652, p. 974 
Voidable employment contracte, § 05, p. 282; § 112 
False representations, securing employment, § 01 
Voir dire, trial de novo, review de novo, § 770, p. 1301 
Voluntary acte, 

Olassification, § 2 
Cold, exposure to, § 188 

Contract, employer-employee relation, § 65, p. 280, 
n. 79 

CJourse of employment, § 219 
Dismissal of appeal, § 749, p. 1124 
Employee*s intent to injure anotber, § 205 
Intervening act of claimant, causal connection 
between Injury and incapacity, § 203, p. 664 
Medical aid by employer, negligence, actions, 
§ 918, p. 371 
Nurslng Services, § 268 
Payment of compensation, 

Recovery back, § 835, n. 87 
Res Judicata, § 655, p. 985 
Settlement from tbird persons, deductions, § 396, 
p. 174 

Suicide, § 205 

Violations, employer*s orders, § 261, p. 905 
Voluntary award, jurisdiction to review, § 902 
Volunteer firemen, 

Assumpsit, medical expenses, § 919, n. 99 
Computation of compensation, earnings basis, 
§ 292, p. 981 

CJonstitutionality of statutes, § 19, p. 74, n. 18 
Course of employment, § 216, p. 715, n. 65 
Coverage, § 117, p. 416 

Pire house addition, roofing, § 221, p. 737, n. 09 
Public employees, § 116, p. 403 
Itesponding to alarm, § 232, p. 809, n. 3 
Wlllful negligence, § 259, n. 30 
Volunteer policemen, 

Coverage, § 117, p. 413, n. 70 
Night pay computation, § 294, p. 1016, n. 81 
Volunteers, 

Olvil defense workers, exclusions, § 117, p. 408 

Coemployee, assisting, § 223 

Corporation, officers, § 82, p. 303 

Course of employment, duties, § 216, p. 714 

Coverage, § 75 

Bmployer’s property, preventing tbeft of, § 227, 
p. 768 

Employers witbin act, evidence, § 549 
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Volunteers—Continued 
Evldence, § 650, p. 635 
Negligence, recovery, § 917, p. 354 
Number of employees, § 42, p. 280 
Public employees, § 116, p. 403 
Removlng obstacles interfering witb performance 
of duties, § 219 

Voters, registrar of, employee status, § 106 
Voting on award, § 638, p. 946 
Vouchers, disbursements of state fund, § 367 
Wages, 

Basis, § 293, p. 993 

Oasual employment, § 294, p. 1019 

Computatlon of compensation, § 292, p. 984 

Employee test, § 101, p. 348 

Impairment of earning capacltyt generally, ante 

Loss of wages, 

Occupatlonal disease, § 169, p. 585 
Weigbt and suflOiclency of evldence, § 568, 
p. 770 

Rate, question of fact, amount of award, § 614, 
n. 86 

Scale of wages, 

Change, partial disabillty, § 302, p. 1082, n. 76 
Wage periods, computatlon of compensation, § 292, 
p. 984 

Wages and hour laws, 

Oompliance witb, Independent contractor test, 
§ 101, p. 348 

Computatlon of compensation, § 292, p. 987 
Waiters and waitresses, 

Food eausing illness to, § 230, p. 782, n. 24 
Heat prostration, § 255, n. 20 
Waiting for conveyance, transportation contract, § 235, 
p. 841, n. 80 

Waiting time, disabillty compensation, § 296, p. 1045 
Waiver, 

See, also, Bstoppel, generally, ante 
Abandonment, actlon against third person, § 394 
Abatement, § 498 

Pendency of another suit, right to, § 417 
Acceptance, 

Benefits from otber sources, effect, § 391 
Compensation law, § 401, p. 186 
Payments under one of two acts, § 389, p. 158 
Wages, effect, § 390 

Actions wrongfully brougbt, instltution of pro- 
ceedings, § 918, p. 364 

Administratrix, unsuccessful action by, § 392, 
p. 163 

Advance payments, 

Compensation, § 401, p. 190 
Orediting, § 330, p. 1179 
Agent or undi^losed principal, § 400 
Aggravation of dlsability, claims for, § 389, p. 156 
Agreement as to compensation, § 401, p, 188 
Defense, § 404, p, 198, n. 78 
Less than that fixed by act, § 389, p. 167 
Alimony, dependency, chlldren, § 141(3), p. 493 
Altemative daim for compensation in tort action, 
§ 392, p. 163 
Answer, § 498 

Time for fiUng, § 499 
Appeal and review, ante 
Apidication, 

Compensation proceedings, § 401 
Foneign tribunal, § 399 


Waiver—Continued 

Appropriation by legislature, effect, § 391, p. 160, 
n. 12 

Arbitrator, joining in selection by employer, § 401, 

p. 186 

Assignment, 

Cause of action, 

Failure of employee to assign, $ 401, p. 
184, n. 24 

Tbird person tortfeasor, right to, § 1011 
aaim, § 401. p. 192 

Bad faith, attomeys of administrator, § 393, p. 168 
Bar of action for damages, §§ 936-938, pp. 392-399 
Benefits under act, right to, § 389, p. 155 
Boards and Commissions, ante 
Burdens, § 389, p. 156, n. 67 
Invoking, § 389, p. 156 

Ohildren, rights on settlement and release of 
claims against third persons, § 395, p. 172 
daiming or denying liability for compensation, 
§§ 389-401 
Claims, ante 
Oollection, 

Damages and compensation, § 393, p. 165 
Judgment for damages, § 393, p. 166 
Premiums on policy, § 401, p. 188 
Third persons, liability of employer for de- 
ficiency, § 397 

Gommon-law actions, election to come under act, 
§ 917, p. 353, n. 90 

Common-law defenses, election to come under act, 
objections to employee having benefit of act, 
§ 939, n. 53 
Compensation, 

Death benefits, dependents, § 321, p. 1160 
Hernia operation refusal, § 319, p. 1146, n. 12 
Compensation register, failure to sign, $ 401, p. 

185, n. 34 
Oompliance, 

Act, medical and hospital expenses, § 206 
Board’s order, safety devices, § 333, p. 1204 
Medical and hospital expenses, § 266 
Compromise and settlement, ante 
Oonclusiveness of award, sufficiency of evidence, 
§ 860, p. 263, n. 59 

Gonditions precedent, medical and hospital ex¬ 
penses, evidence, § 284, p. 960 
Conflicting testimony, § 389, p. 156, n. 67 
CJonsent, 

Compromise and settlement, olaim against 
third party wrongdoer, § 397 
Settlement, § 397, p. 179, n. 78 
CJonstitutionality of statutes, § 19, p. 78 
Control, independent contractor, § 91, p. 320 
Costs and attorney’s fees incurred in collectSng 
from third party, § 1040, p. 613, n. 70 
Oross-examinatlon, § 598, p. 848 
Ex parte evidence, § 594 
Death benefits, §| 130, 329 
Parents, § 142, p. 497 
Deduction, § 401, p. 192 

Defeat rights granted, invoking doctrine prohibitr 
ed, 8 389, p. 155 

Defects in notice, application to modlfy award» 
§863 

Defenses, ante 
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Deficiency in collectJon from third persons, liabili- 
ty of employer, § 397 

Delay before filing suit as condition precedent to 
recovery of penalty, § 848, p. 186, n. 92 
Denial of prior application, § 399 
Denying liability, hospital expenses, weight and 
sufficiency of evidence, § 678, p. 826 
Denying validity or effect of award, § 853, p. 203 
Dependents, ante 

Dermatitis, medical treatments, § 169, p. 582, n. 20 
Disability, claim for aggravation, § 389, p. 156 
Discontinuance, action against tbird person, § 394 
Dismissal of action, 

Damages, eflPect, § 392, p. 162 
Tbird person, § 394 
Doctrine inapplicable, § 389, p. 155 
Double recovery, § 393, p. 166 
Effect, election by one claimant on right of an- 
other.§393,p. 168 
Election of remedies, ante 
Elective compensation, § 125, p. 435, n. 8 
Employee, 

Failure to accept act prior to injury, § 127 
Questions of fact, § 960 
Employer, § 401 

Action against, § 400 
Instructions, § 245, p. 869, n. 55 
Rigbt to sue, third-person tort-feasors, plead- 
ings, § 1023, p. 574 

Employer-employee relationship, § 401, p. 190 
Employment not witbin compensation act, § 401, 
p. 185 

Engagement, employee at time of injury, § 401, 
p. 185 

Enlargement of act, § 389, p* 158 
Errors, ante 

Extension of jurisdiction by, § 425, p. 277 
Extent of injury, § 392, p. 163 
Failure to obtain, previously impaired condition, 
§ 298, p. 1047, n. 59 

Federal compensation acts, § 389, p. 156, n. 68 
Fcderal employers* liability act, unsuccessful ac¬ 
tion, effect, § 392, p, 163 

Federal statute, recovery for injuries under, § 392, 
p. 162; § 401, p. 187 

Filing, transcript on appeal, § 741, p, 1108 
Firemen, city streetcar collision, § 117, p. 410 
Fraudulent settlement witb tbird person, § 395, 
p. 172 

General denial, § 767, p, 1277 
Gratuitous beneflts, acceptance, effect, j 391; 
§ 302, p. 164 

Health and accident policy payments, effect, § 391 
Hearlng, § 389, p. 158 
Notlce, § 583 
Place, § 584 

Hospital care, furnisbing, § 401, p. 189 
Humanltarian settlement, effect, § 302, p. 164 
Inconsistent position, § 389, p. 158 
Increase of compensation for aggravation of artli- 
rltic condition, § 855, p. 233, n. 4 
Injury, 

Not arising out of employment, § 401, p. 185 
Notlce, constitutionality of statutes, § 19, p. 79 
Insurance and insurers, ante 
Intoxication, defense, § 401, p. 184, n. 24 


Waiver—Oontinued 

Investigations, payments pending flnal investiga- 
tions, § 401, p. 190 

Irregularity in notice of injury, review of agree- 
ment or settlement, § 9e5 

Judgment against tbird person wrongdoer for 
damages, § 393, p. 166 
Jurisdiction, ante 
Jury, instructions, § 623 
Jurytrial,§621; § 770, p. 1300 
Laebes, attorneys of adnodnistrators, § 393, p. 168 
Liability, ante 
Lien of award, § 836, n. 11 
Limitations, § 401, p. 187 
Defense, § 444 

Longshoremen*s compensation funds, payments 
from, effect, § 391, p. 161, n. 22 
Lump sum payments, findings, § 350 
Malpractice, action against physician, § 393, p. 168 
Mandatory statutory proc^ural steps, § 420, 

p. 260 

Marriage to tbird person, § 389, p. 158, n. 87 
Mature periodical payments on default, § 842, 
p. 169 

Maximum compensation, § 296, p. 1044 

Medical board, § 625 

Medical expenses, ante 

Member of body, absence of, § 308, p. 1117 

Minor, illegal employment, § 401, p. 186 

Misrepresentation, age by minor, § 389, p. 157, n. 80 

Mistake, § 401, p. 184, n. 21 

Unautborijzed acts of oflficers, § 401, p. 186 
Municipal pension and benefit system, acceptaiK^o 
of payment from, § 391 

Name of employer, irregularities, § 401, p. 186 
Negligence of employee, action for damages, effect, 
§ 392, p. 163 

Noncompensable injury, § 389, p. 157 
Notice, ante 

Nursing care, furnisbing, § 401, p. 189 
Objections and exceptions, ante 
Operation for election to operate under act by 
employer, § 401, p. 185 

Option, proceed against tbird person or employer, 
§ 393, p, 167; § 395, p. 170 
Otber remedies, pursuit against employer, § 392 
Partially confiicting findings, § 779, p. 1336 
Parties, 

Defects, waiver of objections, 1435 
Failure to proceed against proper party, f 389, 
p. 158 
Payment, ante 

Penalty for delay in payment, i 848, p. 186, n. 03 
Pending, incomplete negotiations for settlement 
witb tbird person, § 395, p. 172 
Pension payments, acceptance, effect, § 391 
Personal representatives, ante 
Pleadings, 

Action against employer for damages, $ 401, 
p. 192 

Defense not pleaded, waiver, § 500 
Policy, 

Coverage of employment, § 401, p. 185 
Issuance, § 401, p. 187 

Pre-existing disability, § 298, p. 1061, n. 8*1 
Premiums on policy, payment or acceptance, 
§ 401, p. 187 
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Prior injuries, failure to disclose, § 389, p. 158 
Prior notice, election to come under act, § 127, 
p. 439, n. 64 

Proceedings for furtlier review, 

Grounds, § 803 
Ptocedural defect, § 796 

Process in original compensation suit, notice of 
proceeding to modify award, § 857, n. 34 
ProTisions of act, § 415, p. 245 
Purchaser of goods, § 401, p. 188 
Pursuit of other remedies against employer, § 392 
Questions, ante 

Questions of law and fact, § 619 
Hate of compensation, § 3^, p. 158 
Hecovery, 

Compensation from another, § 400 
Increased premium, private Insurance, § 371, 
p. 77 

Tliird persons, liability of employer for de- 
ficiency, § 397 
Rehearing, ante 
Reimbursement, 

Employer or insurer from recovery against 
third-party, § 1041, p. 617 
Wage payments during dlsability, § 330, 
p. 1186, n. 84 

Relationsbip of employer-employee, failure to as- 
sert § 401, p. 186 
Release, ante 

Relief association or pension fund payments, ef- 
fect, § 391 

Remedies, pursuit of other remedies against em¬ 
ployer, § 392 

Repossession of release from third person, § 395, 
p. 172 

Representation as to status, § 389, p. 159 
Resisting payments, § 401, p. 190 
Restrictions, afladavits, § 579 
Retentlon of premiums on policy, § 401, p. 188 
Retrial, trial de novo, full compensation court, 
§ 765, p. 1258 

Right of action, filing claim, pleadings, § 949 
Ovei^payments of compensation, § 835, n. 95 
Setting aside, 

Award, objections, § 767, p. 1274 
Compensation agreement or release action, 
§ 411 

Settlement, 

Action or claim against third person, § 395 
Damages, efiPeet, § 392, p. 164 
Signatures, infant dependents, notice of election, 
sue third person, § 398 
State and federal jurisdictions, § 399 
State of injury, applying and receiving compen¬ 
sation, § 399 
Statutory provisions, 

Findings, claim for compensation, § 631, p. 917 
Invalidating agreements to waive rlghts, 
§ 389, p. 157 

Medical expenses, jurisdiction, § 279 
Medical Services, contracts, § 266, p. 916 
Privileges, rule of board or commission pro- 
hibited, § 385, p. 152 
Remedies, $ 389, p. 156, n. 68 
Stipulations, conflicts between parties, § 420, p. 260 
Subiogation, ante 


Waiver—Continued 

Subsequent injuries, beneflts of act as to, § 389, 
p. 157 

Substantive right, retroactive operation of stat- 
utes, § 21, p. 134 

Substitute funds, acceptance of payments from, 
§ 391 

Third-person tort-feasors, ante 

Third persons, actions by employee against, ante 

Time, ante 

Total and permanent disability, § 401, p. 189 
Claim for, § 389, p. 157 
Unauthorized payments, acceptance, § 391 
Unemployment beneflts, receipt, effect, § 391 
Unpaid judgment against third person tort-feasor, 
§ 393, p. 166 

Variance, objections, § 767, p. 1276 
Venue, § 427, p. 287 

Wage base, acceptance of compensation on incor- 
rect base, § 390 

Wages, agreement to pay during disability, ef- 
fect, § 389, p. 156, n. 68 

War veteran pension, payment, effect, § 391, p. 160, 
n. 13 

Widow, rights, settlement and release of claims 
against third persons, § 395, p. 172 
Wife, statutory provisions granting beneflts to>. 
§ 389, p. 158 
Walking, blisters, § 191 
Walls, premises of employer, § 231, p. 791 
Wanton carelessness, willful misconduct, § 258, p. 897 
Wantonness, 

Actions for injuries, defenses, § 945 
Safety rules, disobedience of, § 261, p. 904, n. 88 
War, 

Claim for compensation, limitations, tolling, § 481 
Oonditions affecting payment of compensation,. 
§ 829, p. 142 

Limitations, tolling, § 443 
Non-resident alien enemies, beneficiaries, § 132 
Tolling limitations as affecting liability of special 
fund, § 837, p. 163 

Transportation by co-employee, § 237, n. 21 
War risk insnrance, election of remedies, § 987, p. 490 
Warehouses, § 36, p. 218 

Employments included, evidence, § 548 
Warmth or shelter, employee seeking, § 220, p. 726 
Warnings, 

Action on negligence, employer’s failure, § 944,. 
p. 413, n. 94 

Employee’s misconduct, renewal, § 336 
Employer, 

Independent contractor test, § 92, p. 331 
Violations of, § 245, pp. 805-870 
Wrestling employees, § 225, p. 754, n. 84 
Fellow servants, § 245, p. 870 
Misconduct of employer, safety devices, § 333, 

p. 1202 

Warranties, 

Breach of, 

Action by state fund for payments made by, 
§ 367 

Third party’s liabilil^r, § 1039, p. 608 
Third-person tort-feasors, statute of limita¬ 
tions, § 1014, p. 551, n. 92 
Insurance fund policies, effect, § 364, p. 58 
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Warranties—Continued 

Private insuranee policy, liabllity, effect, § 376, 
p. 113 

Warrants, disbursement of state fund, § 307 
“Wasblng, 

Buildings, electric sign on theater building, § 36, 

p. 218 

Electric sign on theater building, dassification, 
§ 30, p. 204 

Einployor’s facilities, § 220, p. 727 
Question of faet, § 611, p. 873 
Windows, i)OSt 

Watching ship cargo at dock, longshore work, § 36, 

p. 211 

Watdimon, 

Accidontal shooting, § 228, p. 774 
Assanlts on, § 227, p. 767, u. 83 
Barges, § 80, p. 308 
Caretakors, generally, ante 
Course of omployment, sleeping, § 220, p. 729 
Covemge, § 30, p. 218 
Crossing Street, § 234, p. 833, n. 33 
Eniployei*’s property, preventiiig theft of, § 227, 
p. 708 

I'arni lal>orer, § 33, p. 195, n. 39 
Ploatlionscs, household doinestic, § 32, n. 87 
Goiug to arui from liiiich, § 240, p. 854, n. 78 
Heat exliaustion, § 255, n. 20 
Niglit watchmon, generally, ante 
Stove, fall against, § 257(3), p. 893, n. 73 
Water, 

Drcdges, generally, ante 
Drinking water, generally, ante 
Drowning, generally, ante 

Hauling aiKl delivory of, dassification, § 30, p. 207 
Navigahlo waters, generally, ante 
Worklng undor, § 107, p. 549 
Water mains, niaintenance of, dassification, § 30, 

p. 200 

Water tanks, transportlng and setting up, 
Classilication, § 30, p, 204 
I^ongslioro work, § 30, p. 211 
Water towers, buildings, dassification, § 36, p. 205 
Waterworks, 

Constniction of, § 30, p. 208 
Elovators, 'i 3fi, p. 210 
Maintenancc, safety regulations, § 34 
Sup(»riutondcnt, § 30, p. 204 

AVcak baek, oc*rni)atlonal diseases, § 109, p. 576, n, 85 
Weakenod condit Ion, 

Ac<!ldent. § 300 
Aggravatlon of, ^ 170, p. 58<i 
Arising out of omployiueiit, § 212 
IHsease, ^ 107, p. 551 
Injury, § 105 

Evid<»n<-e, § 555(9), p. 093 
Suscepi i Idlity, § 173 
Objodlve syinptonis, ^ 358 
Pre-exi.sting liernia, § 186 
Previoiis accident, § 180 
Tuberculosis, § 1(58, p. 559 
Wealth, death iHjnefits, chlidren, § 141(3), p. 492 
Weapons, 

Carrying, ac*cidontal shooting, § 228, p. 774 
Co-emplnyees assaults, § 220, p. 760, n. 34 
Wearlng apparel. Ciothliig, generally, ante 


Weather, 

Exposure to, | 249, p. 878 

Occupations dependent on, wage computation, 
§ 294, p. 1020 

Week, 

Oasual employment, § 69, p. 289 
Disability compensation, waiting time, § 296, 
p. 1046 

Payment by, employee test, § 101, p. 347 
Weekly earnings, 

Computation, § 293, p. 991 

Compensation, § 292, pp. 980, 084 
Instructions to jury, determining, § 778, p. 1331 
Ninety flve percent of, computation of compensa¬ 
tion, § 293, p. 1008 

Weekly payments, lump sum award, § 337 
Weight and sufiiciency, speculation, § 547(4), p. 590 
Weight and suffideiicy of evidence, §§ 547(1), pp. 576- 
827; § 958 

Acceleration of disease, etc., § 555(17), pp. 725-733 
Acceptance of act, § 551 
Acceptanee of evidence, § 547(8), p. 603 
Accident, connection with employment, § 556, 
pp. 738-764 

Actions for wrongful death, rules applicable, § 977 
Afiirmance, § 783 

Aggravation of disease, § 555(17), pp. 725-733 
Amount of compensation, § 5(38, pp. 770-778 
Appeal and review, ante 
Appellate court, § 963 

Agreement or settlement, § 910, p. 342 
Oommission’s findings, etc., § 703(1), p. 1172 
Duties, § 703(1), p. 1170 
Pavoring award, § 763(2) 

Findings, § 763(8), p. 1218 
Assignment of errors, § 747, p. 1116 
Attempt to injure another, § 560 
Award, etc., § 554, pp. 658-663; § G44, p. 953 
Basis of compensation, § 568, pp. 770-778 
Board or commission, si)ecial rules, § 047(12) 
Briefs on appeal, § 748 
Causal connection, § 556, pp. 738-764 
Assumption of risk, § 557 
Certiorari, bili of excepticiis, § 737 
Circumstantial evidence, § 547(5), p. 505 
Claim, filing notice of, § 577, pp, SI 7-824 
Compensation agreements, rules goveriiing, pro- 
cedure to enforce, § 413, p. 242 
Compromise, settlement and releaso, action to set 
aslde or modify, § 412, p. 234 
Conclusiveness of findings, § 703(3), p. 1183 
Conjecture, § 547(4), p. 590 
Constniction favoring daimant, § 547(7) 

Death, cause, § 555(9), pp. 0SS-C94 
Death benefits, § 573 
Depondency, § 552, pp. 645-058 
Direct evidence, § 547(5), p. 595 
Direction of verdict, submission of case to jury, 
§ 777, p. 1322 
Disability, 

Cause, § 555(9), pp. 688-694 
Fact of, § 555(8) 

Findings, § 029, p. 003 
Disability comi>ensation, § 569, p. 778 
I>iseas(‘s, ante 

Disol»edieiice of orders, § 501 
Disregardiug findings, § 779, p. 1332 
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Weight and sufficiency of evidence—CJontinned 
Duration of disability, § 670, pp. 779-800 
Election to come under act, § 561 
Employees withln act, § 650, pp. 630-644 
Employers within act, § 549, pp. 625-630 
Employments Included, § 548 
Error of law, § 763(9), p. 1244 
Exlstence of Insurance contract, § 576 
Extent of disability, § 570, pp. 779-800 
Eyes, ante 

Filing notlce of claim, etc., § 577, pp. 817-824 
Findings, condusiveness, § 763(3), p. 1181 
Form of findings, § 630, p. 910 
Going to and from work, custom, § 238, p. 849, 
n. 36 

Hearsay, $ 647(11) 

Hernia, § 655(13), pp. 713-719 
Impalrment of senses, § 555(14) 

Independent contractors, tests, § 91, p. 317 
Inferences, § 647(6) 

Injured persons, testlmony, etc., § 547(9), p. 607; 
§ 565(2) 

Injuries, §§ 553-567, pp. 668-770 

Character of accident, | 555(1), pp. 663-669; 
§ 665(7) 

Oircumstantial evidence, § 555(4) 
CJonsequences of accident, § 555(1), pp. 663- 
669 

Expert testlmony, § 555(6), pp. 672-683 
Fact of accident, § 655(1), pp. 663-669 
Fact of death, § 655(8) 

Hearsay, § 655(3) 

Place, § 655(6) 

Specific cause, § 555(10), pp. 694-699 
Testlmony of parties, § 555(2) 

Time, § 555(6) 

Instructlons to jury, § 778, p. 1326 

Intentlonal self-injury, § 664 

Interested persons, testlmony, etc., § 547(9), p. 607 

Intoxication, § 563 

Judgment, § 780, p. 1340 

Knowledge or notice of accident, etc., § 576, pp. 
812-824 

Longshoremen’s compensation act, findings, § 637 

Lump-sum payments, § 348 

Malingerer, § 667 

Manifest welght of evidence, 

Partlal permanent disability, § 570, p. 790, 
n. 36 

Revlew, § 763(4), p. 1201 
Settlng aside findings, § 763(7), p. 1216, n. 49 
Matters in Issue, § 578, pp. 824-827 
Medical and hospital expenses, § 284, p. 957 
Member of body, § 570, p. 791, n. 38 
Mental dlsease, § 555(15) 

Minimizing injury, § 572, p. 805 
Misconduct, 

Employee, §§ 559, 574 
Employer, § 574 

Modification of awaxd, § 649, p. 962, n. 30 
Negligence, § 558 
Nervous disease, § 555(15) 

Notice of claim, etc., filing, § 577, pp. 817-824 
Occupational diseases, S 555(18), pp. 733-738 
Opening award, etc., § 652, p. 974 
Oplnlon evidence, § 647(10), p. 611 
Organ, extent o£ disabili^, § 570, p. 800 


Weight and sufficiency of evidence—Continued 
Period of compensation, § 668, pp. 770-778 
Petition, filing notice of, § 577, pp. 817-824 
Physlcally impaired persons, revlew by court, 
§ 763(9), p. 1226 

Physicians* testimony, § 547(10), p. 611 

PossibiUty, § 647(3), p. 587 

Preponderance of evidence, § 547(2), p. 584 

Presumptlons on appeal, findings, § 757, p. 1146 

Probabllity, § 547(3), p. 687 

Proceeding to modify award, § 860, p. 262 

Questions of law and fact, ante 

Record on review, § 736 

Recurrence of disability, § 555(16) 

Rehearing, 

Oonfiict, § 667 

Oumulative new evidence, § 661, p. l605 
Rejectlon of evidence, § 647(8), p. 603 
Relationshlp, § 552, pp. 645-658 
Remand, § 788, p. 124 

Furtiier evidence, § 788, p. 31 
Reversal, findings, § 763(3), p. 1170 
Rules and regulations, § 5i^ 

Safety devices, § 566 
Safety regulations, § 566 
Scheduled Injuries, § 571, pp. 800-805 
Setting aside. 

Findings, § 763(7), p. 1212 
Verdict, total incapacity, § 781, p. 1343 
Special rules as to board, etc., § 547(12) 

Specific findings, § 636, p. 940 
Submission of issues to jury, § 777, p. 1319 
Question of law, § 776, p. 1314 
Successive injuries, § 555(16) 

Surmlse, § 547(4), p. 590 

Third-person tort-feasors, § 1030, pp. 590-694 

Trial de novo, ante 

Uncontradicted evidence, appellate court, § 763(1), 
p. 1171, n. 79 

Undisputed facts, submission of issues to jury, 
sufficiency of evidence, § 777, p. 1820 
Violation of law, § 562 
Walver, § 577, p. 817, n. 48 

Weighing evidence, § 763(4), pp. 1197-1202; § 963 
Weight of legislative declaration, liberal construction 
of statutes, § 20, p. 110 
Welders, 

Employee status, § 106 
Fumes inhaled by, § 168, p. 558, n. 56 
Minor employee, weight and sufficiency of evi¬ 
dence, § 574, n. 9 

Total disability, eye Injury, § 299, p. 1065, n. 78 
Welfare assistance, performlng work in return for, 
§ 117, p. 419 
Well drillers, 

Employee status, $ 106, p. 358 
Private Insurance, coverage, $ 372, p. 96 
Sunday work, § 65, n. 25 
Wells, coverage, § 36, p. 218 
Wetness, 

Evidence, exposure, § 565(10), p. 695 
Exposure to, § 188 

Causal connection, weight and sufficiency of 
evidence, § 556, p. 762 
Wharves and docks, § 36, p. 204; § 86 
Acddental shooting, § 228, p. 773 
Oargoes, moving or handling, | 36, p. 211 
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Wharves and docks—Continued 

Dock boards, employers, § 56, p. 256 
Dock boss, assault, bar of action, § 926, p. 382 
Dry docks, generally, ante 
Bxclusiveness of remedy, painters, § 918, p. 367, 
n. 47 

Seaman returning to ship, § 232, p. 816 
Wbiskey bottie, poison In, joking, § 225, p. 755, n. 90 
Whole, construction of act as, § 20, p. 125 
Whole evidence, permanent partial disability, § 570, 
p. 789 

Whole finding of board, review, § 763(2) 

Wholesale bakeries, mercantlle establishments, § 36, 
p. 214 

Wholesale grocery company employee, botUing per- 
oxide, § 36, p. 207 

Wholesale mercantlle establishments, coTerage, § 36, 
p. 214 

Wholesale merchant, truck drivlng, classification, § 36, 
p. 204 

Wholesale produce business, salesman, § 36, p. 214 
Widows and widowers, 

Alien, evidence, § 552, p. 646, n. 80 
Amount of compensation, § 641 
Appeal and review, 

Agreement or settleineiit, § 901 
Filiiig claim, § 763(0), p. 1246, n. 94 
Hearing, § 750 

Jurisdictional questions, § 763(9), p. 1232 
Representation of minor, § 716 
Award, § 638, p. 945 

Apportionmcnt, § 643 
Oonclusivencss, § 658, p. 996 
Constitutionality of statutes, § 19, p. 75 
Burden of proof, dependency, § 520 
Child taking to exclusion of, § 141(3), p. 495 
Concurrent death benellts, parent, § 142, p. 496 
County employee, retroactive operation of stat¬ 
utes, § 21, p. 140 
Death, 

Children, { 148 
Payments, termination, § 147 
Period of compensaiion, § 641 
Death benefite, § 131 

Apportionmcnt, § 324, p, 1171 
Dependents, § 324, p. 1170 
Children, § 141(1) 

Orediting overpayment, $ 331, p. 1195, n. 80 
Deductions, § 331, p. 1195 
Failure to file, § 321, p. 1155, n, 85 
Grandchildren and grandparents, § 144 
Living together or scparatcd, § 140(3), pp. 
470-480 

Stepchlldren, 1141(2), p. 484 
Deductions, awards, § 330, p. 1190, n. 37 
Donial of compensation, conclusiveness, § 657, 
p. 994 

Dependents and dependency, § 140(1) 

Findings, suflaciency, § 631, p. 927, n. 77 
Presumptions, § 136 
Deposition of employee, S 580 
Disability compensation, 

Death of employee, § 149 
Employee*s death, § 160, p. 521 
Duratlon of widowhood, commutation of pay¬ 
ments, § 340 


Widows and widowers—Continued 

Blection, wrongful disaction, acceptance of com¬ 
pensation, § 1017, n. 72 
Funeral expenses, 

Crediting, § 282, p. 951, n. 92 
Statute of limitations, § 280 
Hearing postponement, action against third-party 
wrongdoer, § 651, p. 970 
Lump-sum payments. 

Parties, § 346 

Reinstatement of origlnal award, § 351 
Modification of award, § 287, p. 966, n. 36 
Persons entitled to seek, § 858 
Nunc pro tunc judgment, substitution of parties, 
§ 719, n. 92 

Parties, § 429, pp. 289, 290 
Substitution, § 434 
Partnership member, § 130 
Payments, 

Behalf of child, § 829, p. 143 
Independent contractor, § 101, p. 348, n. 87 
Place of contract and of injury outside jurisdic- 
tion, § 25, n. 76 
Presumptions, § 512 

Questions of law and fact, dependency, § 608, 
p. 863, n. 42 

Receipt of money from thlrd person affecting 
children’s right to death benefits under com¬ 
pensation agreement, § 806, p. 311 
Remarriage, generally, ante 
Reopening award, motion, § 652, p. 971 
Substitution in proceeding to open caso, § 001 
Tbird-person tort-feasors, 

Insurer as party, § 1014, p. 552 
Joinder of personal representative, § 1020, 
p. 569 

Wife. Husband and wife, generally, ante 
Wilfulness, 

Cooperation in medical treatment, § 319, p. 1151 
Dednitions, 

Intention, self-inflicted injury, § 264 
Misconduct, § 258, p. 807 
Employee, § 336 
Negligence, S 259 
Self-inflicted injury, § 264 
Disobedience of employer^s orders, weight and 
sufficiency of evidence, § 561 
Employee, actions for injuries, defenses, § 945 
Employcr, 

Actions for wrongful death, 

Burden of proof, actual loss or injury, 
$ 977 

Pleading actual loss or injury, § 976 
Death resulting from, thlrd person action 
against employer, § 968 
Scope of acts, § 926, p. 880 
Failure to use safety devices, weight and sufll- 
ciency of evidence, 8 666 
Injury, 

Another, § 265 
Employer, etc., § 161 
lutoxication, § 263 
Medical treatment, refusal of, § 206 
Negligence, ante 
Right of recovery, § 10, p. 58 
Safety dcvices, failure to use, § 262 
Solf-injury, § 264 
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Wilfulness—Oontlnued 

Statutes, violation of, f 260 
Suicide, § 264 

Third persons action against employer, ante 
Violation of rules, § 245, p. 869 
Willingness, 

Employee, special employment relation, § 47, p. 
246 

Medical Services, § 266 

Wind exposure, causal connection, weight and suffl- 
eiency of evidence, § 556, p. 752 
Windmlll head installation, plumber, § 33, p. 196 
Windows, 

Attempting to close, cbambermaid, § 230, p. 784, 
n. 34 

Bxplosion, § 257(3), p. 892, n. 72 
Washing, 

Glassificatlon, § 36, p. 206 
Course of business, § 70, p. 296 
Electric sign on theater building, § 36, p. 219 
Employee status, § 108, p. 358 
Independent contractores employee, prlncipal 
contractor’s business, § 109, p, 383, n. 29 
Wage computation, Joint Service, § 294, p. 
1022, n. 29 
Windstorms, § 250 

Wlsdom of statutes, constitutionality, § 19, p. 70 
Wlthdrawal, 

Acceptance of act, § 129 
Stlpulations, § 420, p. 263 

Withholding from wages, transportatlon by employer, 
§ 235, p. 844 
Witnesses, 

Absence, rehearing petition, testimony, § 665 
Aggravation of pre-existing condition, admissions, 
§ 555(17), p. 727 
Appeal and review, 

Discovery of favorable witness, § 854, p. 230, 
n. 69 

Findings of fact by commission, § 763(1), p. 
1167, n. 68 

Number, § 782, p. 13, n. 43 
Objections for flrst time, § 700 
Authority over, depositions, § 580, n. 18 
Availability, bearing in other cities, § 584 
Competency, presumption, § 805 
Conclusions, probative value, § 578, p, 824, n. 82 
Convenlence, cbange of venue, § 682, n. 90 
Credibility of witnesses, generally, ante 
Gross examination, generally, ante 
Disagreement, injury, § 555(1), p. 668 
Examination of witnesses, generally, ante 
Exi)eTt testimony, generally, ante 
Eyewitnesses, generally, ante 
Fees, § 823, pp. 132-135 

Interest on, § 847, p. 182, n. 58 
Eeview by court, amending judgment, S 784 
Impeacbing witnesses, generally, ante 
Interested witnesses, rejection of testimony, 
§ 547(9), p. 607 

Leading questions, generally, ante 
Medical testimony, generally, ante 
Names, 

Rehearing application, contents, § 662, p. 1008 
Transcript on appeal, § 741, p. 1107 
New trial, newly discovered evidence, § 781, p. 
1345, n. 20 


Witnesses—Gontinued 

Number of witnesses, generally, ante 
Opinions, course of employment, § 556, p. 739, 
n. 99 

Percentage of disability, § 670, p. 780 
Physicians. Medical testimony, generally, ante 
Preponderanee of evidence, exaggeration, § 647(2), 
p. 586, n. 84 

Proceedings for further review, experts, remand 
to fix fees, § 813, p. 110, n. 78 
Referees, § 626 

Setting aside award, § 774, p. 1304 
Submission of issues to jury, sufficiency of evi¬ 
dence, § 777, p. 1318 
Summoning, etc., § 598, p. 845 
Surgeons. Medical testimony, generally, ante 
Taking further testimony, stlpulation, § 592 
Trial de novo, 

Argument, § 775, p. 1309 
Insufflciency of evidence, § 768, p, 1292 
Questions of fact, § 768, p. 1280 

Women, 

Defect peculiar to, aggravation, § 170, p. 588, n. 50 
Disability compensation, marriage, § 296, p. 1041 
Employee, criminal assault on, § 161, n. 26 
Wood, 

Procuring to cook own dinner, § 220, p. 726 
Sawing, 

Employee status, § 106, p. 358 
Employments included, evidence, § 548 
Wooden leg, injury to, § 158 

Woodworking machines, high school manual training 
room, safety regulations, § 34 
Wool-handling, anthrax, § 168, p. 557 
Work day, 

Athletic contests, § 221, p. 738 
Gausal connection, weight and suflBciency of evi¬ 
dence, § 556, p. 748 

Gomputation of compensation, § 292, p. 984 
Death benefits, wage computation, § 321, p. 1158 
Employee’s intent to injure another, § 205 
Golng to and from work, direction of employer, 
§ 232, p. 815 

Injuries before or after, § 230, pp. 776-784 
Wage computation, 

Overtime, § 293, p. 996 
Weight and sufficiency of evidence, § 568, 
p. 774 

Work of reasonable character, defined, total disability, 
§ 299, p. 1063 
Work record, 

Dependency, evidence, § 552, p. 646, n. 66 
Wage computations, periodic employment, § 294, 
p. 1015 
Work week, 

Average weekly wage, computation, § 293, p. 993 
Computation of compensation, § 292, p. 979 
Death benefits, wage computation, § 321, p. 1158 
Household domestic employees, coverage, § 32 
Independent contractor, control, § 92, p. 328 
Sunday employment, § 65, p. 282 
Wage computation, irregular PWA employment, 
§ 294, p. 1017 

Workmen’s compensation court, amount of compensa¬ 
tion, § 289 

Workmen’s compensation register, independent con¬ 
tractor test, § 104 
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Workshops, 

See, also, Plants and factories, generally, ante 
Coverage, § 36, p. 219 

Bmployee in, premises of employer, § 231, p. 786, 
n. 45 

Macliincry, § 30, p. 209 

Missioii, minor’s einployment, § 334, p. 1208, n. 6 
Qnestioii of law, minor employeo, § 613, n. 82 
Retail merchants, employee status, § 29, p. 185, 
n. 39 

Street accidents, § 248, p. 874, n. 81 
Worry, 

Accident, additional coinpensation, mental dis- 
turbanco, § 854, p. 220, n. CS 
Diseasc, § 167, p. 551 
Injury, § 168, p. 554, n. 01 

Worthy piirposes, liberal construction of statutos, § 20, 
p. 305 
Wounds, 

Infection, § 167, p. 540; § 256, n. 25 
Serios of, disability, § 164 
Wrockors and wrocking, 

Building, 

Covorage, § 28, p. 181, n. 96 
Private insnranco coverago, § 372, p. 93, n. 30 
ISmployeo status, evidence, § 550, p. 640, n. 31 
Wrist, 

Ampufation of part of arm, § 312 
ConclusiV(»ness of award as to entirc arm, § 853, 
p. 201, n. 36 

Wrist ganglion, cvid(*uco, 8 555(11), p. 701 
Writings, 

Admissibility, 8 526 

liurdtai of proof, presumptions, § 936 

Contrncts, employer-employoo relation, § 64, p, 270 

Employees, 

El<‘Ction to accept act, notico, § 125, p. 437 
Seeking own medical treatment, omployer’s 
notlce, § 319, p. 1145 

Employer’s eleotion to come undor act, notice, 
§ 122, p. 426 

False reprosontation, socuring employmcnt, § 01 
Pindings of fact. § 627, p. 893, n. 11 
Indei)endent (‘oiitractor tost, 8 104 
Lump sum payinents, dcclaration, 8 347 
Notlro, 

Injury, woight and snfllciency of evidence, 
8 576, p. 814, n. 36 
NtKr<sssity, § 448, p. 323 

Sctting aslde award, pleudings, 8 767, p. 1269 
Writa, 

Certiorari, generally, ante 
Mandamus, generally, ante 
Writs of error, 

Aetion for compensation, § 764, p. 1257 
Appeal in nature of, § 671, p. 1023 
I)e<Te<), 8 p. 1018 

Frivolous, daniages or penalties on appeal, § 824, 
p. 139 

Proceedings for further roview, anto 
Time liuiltatlon, 8 722, p. 1074 
Writtcu deciaion, roview by board, 8 782, p. 14 
Wrong of employer, 

Recovcry against third person tort-feasor, effect, 
8 1010. pp. 544, 545 
Right of recovery, 8 10, p. 57 


Wrongful acts, course of employment, 8 218, p. 721 
Wrongful death, 

Constitutionality of statutes, § 19, p. 75, n. 24 
Intent, § 6, p. 52 

Payment under statute, distinguished, 8 7, p. 53,. 
n. 70 

Wrongful death actions, 

Compulsory compensation act taking away right 
to maintain, 8 904, p. 435 

Minor employee, compensation act as exclusive 
remedy, § 964, pp. 436, 437 
Name of employer, 8 1017 
Personal representative, § 1015, p. 558, n. 33 
Seeuring payment of compensation, employer’s 
failure, § 933, n. 41 

Rtatutory provisions excluding, 8 064, pp. 434-436 
Third party actions, 88 964-978 
Third-person tort-feasors, 

Answer, 8 1024, p. 581 
Appeals, etc., 8 1036 

Distribiition among dependents or next of 
kiu, § 1040, p. 611 

Employer or iiisurer, action on behalf, 8 1039, 

p. 606 

Excess recovery, 8 1040, p. 609, n. 33 
Insti-uctions to jury, § 1031 
Judgment, § 1034 

Lien against recovery, § 1041, p. 019 
Limitatiou of reimbiirsement of employer or 
insurer, § 1041, p. 617 
Measure of damages, § 1038, p. 603, n. 84 
Name of state, 8 1018 
New trial, § 1035 

I^loadings for insurer, § 1023, p. 578 
Presumptions, etc., § 1028, p. 584 
Qucstions of law and fact, § 1032 
Verdict, etc., § 1033 

Weight and sufliciency of evidence, § 1030, 
p. 590 

Third persons, actions by employeo against, right 
and obligation to elect iu case of death by 
wrongful act, 8 0S7, p. 489 
Trial, rulos appllcable, § 978 
Wrongful deatli statutes, distinguished, § 1 
X-ray, 8 266, p. 917, n. 38 

Admissibility in evidence, 8 037, pp. 501, 562 
Cancer from ovor(}xposurG to, § 169, p. 570, n. 36 
E.vpensos, right to, 8 269, p. 920, n. 05 
E-vport tcstimony inti‘rproting, subjective symp- 
toms as basis, 8 «60, p. 261, n. 53 
Laboratories, boards or commissious, powers, 
8 384, p. 148 

OverexiKWure, disoase, § 107, p. 550 
Partial disability, lump-sum awards, 8 303, p. 1092 
l*hysician’s notes, causality, § 555(5), p. 681 
Befusal to porinit, 

Adjustment or tenniuation of compensation, 
8 856, p. 245 

Suspension of compensation under agrecment, 
8 890, p. 311 

Silicosis, evidence, 8 655(18), p. 738, n. 96 
Testimony, § 547(10), p. CIG, n. 81 
Tear, 

Computation of compensation, averago eaniings, 
§ 293, p. 9SS 
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WOBKMEN’S COMPENSATION 

Year—Continued 

Barnings for» partial disability» $ 802» p. 1082» 
n. 76 

Bmployment, welght and sttfficiency of evldence, 
§ 668, p. 773 

Number of employees, test of regularity of em- 
ployiDent, § 45 


Yeai^-Continued 

Wage computatlon» seasonal employment, 8 294» 
p. 1017 

Y.M.O.A., exclusion, § 67 
Zone of employment, § 231» p. 792 

Deflned, going to and from work, § 234* P. 825 
Going to and from work» § 234, p. 822 
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INDEX TO 

ZONING 


Abandonment» 

Appeal and review, points raised, § 366 
Non-conforming uses, §§ 187,198 
Ccssation of use, § 199 
Ghange of use, § 200 
Permits and certidcates, § 225 
Abattoirs. Slaughterhouses, generally, post 
Abolition, boards of appeals or adjustment, § 204 
Absence, 

Amendments or modifications, comprehensiTe 
plan, § 87 

Regulations, effect, § 1, p. 664 
Absurdity, construction and operatlon, § 129, n. 96 
Abutting owners. Adjacent property owners, gener¬ 
ally, post 

Academies. Biding academies, generally, post 
Acccptauce of benefits, estoppel, § 21 
Access, 

Improvement of road, S P* 680, n. 54 
Standards, § 26, n. 59 
Streets, J 8, p. 687, n, 83 

Accossory uses and buildings, §f 176-179, pp. 929-935 
Agricultural use, § 176 
Animal hospitals, § 176 
Apartment hotels, § 176 
Area of buUding lots or plots, i 144 
Chicken house, § 178 

Construction and operation, g 143, n. 37; g 148, 
n. 85 

Domestic employees, g 54, p. 768, n. 46 
Garages, g 176; g 177, n. 32; g 179 
Bental, g 178 
Resldence, g 177 

Residential districta, reasonableness, g 75, p. 825 
Servants, occupancy, g 178 
Accountants, residence districts, g 56, p. 778, n. 16 
Acquiescence in violation, g 44 
Act of God, non-coziformlng uses, damaged or dc- 
stroyed buildings, reconstruction or repair, g 197 
Actions, 

Appeal and review, generally, post 
Burden of proof, generally, post 
CoUateral attack, generally, post 
Defenses, generally, post 
Snforce, gg 390-422, pp. 1235-1264 
Injunctions, generally, post 
Laches, generally, post 
Nuisances, generally, post 
Res judicata, generally, post 
Subsequent to hearing, g 11, p. 697 
Actual controversy, dedaratory Judgmept, g 339, p. 
1164 

Adherence, statutory purposes, g 5, p, 674, n. 14 
Adjacent buildings, new structures, completed appear- 
ance equal, g 25, n. 51 
Adjacent property owners, 

Appeal and review, right of ix^view, g 321, p. 1107, 
n. 34 

101 C.J.S.—97 


Adjacent property owners—Oontinued 
Certiorari proceedings, g 336 
Consent, g 43; g 65, p. 801 
Use of property, g 74 
Garages, generally, post 
Gasoline filling stations, generally, post 
Injunctions against violations, parties, g 402 
Parking lots, generally, post 
Permits and certificates, consent, g 231 
Spot zoning, g 34 
Use of property, consent, g 74 
Variances or ezceptions, consent or approval, 
g 298 

Adjustments. Boards of appeal or adjustment, gen¬ 
erally, post 

Administration, gg 201--218, pp. 967-978 
Administrative acts, variances or exceptions, g 275 
Administrative agencies, repeals, g 125 
Administrative bodies or oficials, gg 201-203 
Conclusiveness of determinatlons, g 203 
Delegation of power, g 9 
Designation, g 201 
Rstablishment, g 201 
Exercise of powers, g 203 
Powers and duties, g 202 
Standards goveming conduct, g 26 
Administrative offices, residential districts, spot son- 
iiig, g 91, p. 844, n. 36 
Administrative power, g 1, p. 663 
Administrative proceedings, 

Certiorari, 

Review, g 336 
Testing, g 335 
Injunctlon, § 340 
Administrative remedies, 

Appeal and review, g 334 
Attack on validity, g 20 

Declaratory Judgment, necessity of exhaustion, 
g 339, p. 1165 

Exhausting, mandamus, g 347 
Injunctions, g 344 
Administrative review, 

Injunctions, right to remedy, g 344 
Mandamus after adverse dedsion, g 347, n. 13 
Permits and certificates, post 
Admissibility of evidence, 

Appeal and review, g 364 

Boards of appeals or adjustment, procedure, g 213 

Certiorari, g 364, n, 85 

Administrative proceedings review, g 336 
Fines and penalties, g 420 
Gasoline filling stations, permits and certificates, 
administrative hearing, g 258, n. 35 
Injunctions against violations, g 407 
Permits and certificates, appllcations, g 233 
Advancement, health, safety, morals or general wel- 
f are, g 16, p. 706 
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Advertising, 

Billboards, generally, post 
Outdoor advertising regulation, 8 2, p. 670, n. 73 
Advertising sign, regulation, § 8, p. 688, n. 87 
Advice, zoning commission, § 82 
Advisory recommendations, boards and commissions, 
§§ 9 , 12 

Advisory report, .amendments or modifications, plan- 
ning board, § 101 

Aeronautics. Airports and landing flelds, generally, 
post 

Aesthetics, 

Appeal and review, considering, § 323, p. 1121, n. 
91 

Due process, § 27 
House trailers, § 52 
Keasonableness, § 69 

Taking of property without compensation, § 29, 
n. 81 

Validity, § 36 

Variances or exceptions, § 288, p. 1064 
Affidavits, 

Appeal and review, 

Answer or return, § 858 
Consideration on dismissal question, § 360 
Certiorari, variances or exceptions, grant or 
refusal, § 338, p. 1161 
Copies of ordinance posted, § 13, n. 97 
Permits and certificates, verified petition § 228 
Affirmance, 

Appeal, §§ 367, 369 

Permits and. certificates, administrative review, 
§266 

SubseOiuent review, § 389 

Affirmations. Oaths and afarmations, generally, post 
Aged persons. Old persons homes, generally, post 
Agents, variances or exceptions, applications, § 299 
Aggrieved parties, attack on validity, § 20 
Agricultural use, § 1, p. 665, n. 39 

Accessory uses and buildings, § 176 
Oonstruction and operation, § 157 
Dairies and dairy producti generally, post 
Different uses, § 44, n. -53 
Greenhouses, generally, post 
Recreatiorial purpose, § 148, n. 95 
Residence districts, classlflcation of uses permit- 
ted, § 66, p. 781 

Structures, setback lines, § 142 

Air, 

Loss to individual, § 37, p. 745, n. 77 
Setback lines, § 49, n. 3 
Airports and landing fields, § 17, p. 715, n. 10 

Appeal and review, depositions, admissibility, 
§ 364, n. 86 

Application to, § 185, n. 54 
Oonditional use permits, § 274 
Non-^onforming uses, § 180, n. 95 

Abandonment, cessation of use, § 199, m 1 
Uses, § 148, n. 84 

Variances or exceptions, conditional use permits, 
§ 274 

Aleoholic beverages. Intoxicating liquors, generally, 
post 

AUegations, appeal and review, petition oir complalnt, 
8 357, pp. 1189-1193 


Alterations, 

Api^al and review, weight and sufficiency of evi- 
■ dence, § 365, p. 1216, n. 20 
Garage in business zone, reasonableness, 8 77, n* 
. 27 

Non-conforming use, §§ 189, 195 
Abandonment, § 200 
Enlargement or extension, § 191 
Permitted by regulations, § 190 
Permits and certificates, §§ 244-249, pp. 1007-1013 
Consent, § 230 

Regulations, appeal and review, § 326 
Aluminum, non-conforming uses, alteration of build¬ 
ings, § 195 

Amelioration of bardsbip, nonconforming use, § 63, p. 

794, n. 61 
Amendments, 

Ordinances. Amendments or modlfications, gen¬ 
erally, post 

Petition. Appeal and review, post 
Proposed regulation in course of passage, 8 U, P- 
697 

Records, boards of appeal or adjustment, § 218 
Regulations. Amendments or modlfications, gen¬ 
erally, post 

Variances or exceptions, 

Applications, § 296 
Distinguished, § 275 

Amendments or modlfications, §§ 81-123, pp. 830-878 
Absence of comprehensive plan, § 87 
Advice, zoning commission, § 82 
Advisory report, planning board, § 101 
Amusement parks, estoppel, § 80, n. 24 
Apartment houses, circumstances considered, § 96 
Approval, board or commission, § 105 
Attomey general, approval, § 101 
AuthoriZed changes from time to time, § 86 
Best use of property, § 92 
Board or commission, § 82; §§ 116-123, pp. 872-878 
Approval, § 105 
Report, § 105 

Changed conditions, neccssity, § 86 
Circumstances considered, §§ 92-96, pp. 847-850 
Competency of evidence, § 112 
Boards or commissions, § 120 
Comprehensive plan, § 87 
Conditions, § 88 

Conditions considered, §§ 92-96, pp. 847-850 
Consent, 

Boards or commissions. § 118 
Property owners, §§ 106, 118 
Constitutional provisions, § 83 
Contracts for amendments, § 88 
Declaratory judgment, § 339, p. 1164 
Drive-ln theaters, 

Best use of property, § 92, n. 63 
Notice of hearlng, § 110, n. 37 
Work already completed, § 90, n. 29 
BflScient use of property, § 92 
Eligibillty to protest, § 114 
Bnforceability, § 90 
Estoppel, § 89 
Bvidence, § 112 

Board or commission, § 120 
Bxercise of power, § 82 
Existing uses, 8 93 
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Amendments or modificatioiis—Oontinued 
Filing, § 116 

Proposed change, § 116 
Frontage, dwellings, § 98 
Garden apartments, § 83, n. 80 

Comprehensive plan, § 87, n. 11 
One and two family dwellings, § 98 
Governing body, §§ 102,113 
Governmental use of property, § 97, p. 853 
Hearings, § 108 

Boards or commissions, § 119 
Ohanged proposed, nature, § 110 
Exercise of power, § 108 
Irregularities, standing to object, § 111 
Nature of changed proposed, § 110 
Report or recommendation, § 105 
Requiremeiits imposed, § 109 
Variance, § 110 
Informal poli, § 107 
Initiation of proceedings, § 103 
Board or commission, § 116 
Motivc, § 92 

Initiative and referendum, § 107 
Irregularities, exercise of power, § 105 
Lcgislative fiinction and discretion, governing 
body, § 102 

Lctters, polliiig votes, § 107 

Limited power, § 82 

]Mandamus to eompel election, § 107 

Manuor, §§ 100-123, pp. 850-878 

Map changcs, neccsslty and sufficicncy, § 102 

Master plan, § 87 

Meetings, § 133 

Boards or commissions, §§ 121, 122 
Minimum area, dwellings, § 98 
Motive for initiation of proceeding, § 02 
Multiple dwellings, § 98 
Kstoppel, I 80, n, 24 
Neccssity, 

Changed conditions, § 80 
Map changcs, § 102 
Nonconforming uso, 

Enforceability, § 00, n. 20 
Spot jconing of property subject, § 01, p, 846 
Notice. S 108 

Boanls or commissions, § 119 
Changed propostnl, nature, § 110 
Exercise of power, § 108 
Failure to see, § 111 
Irix^gularities, standing to object, § 111 
Nature of changed proposed, § 110 
Ihq)f>rt or i’ecoimneiidution hearliig, $ 105 
Requircments impose<l, § 109 
Variance, § 110 

Number of votos roquire<l, § 113 
Board or commission, §§ 121,122 
Orlginal zoning power llmitations, § 83 
Percentage of votes, goveniing body, § 114 
Peniiit applicatloii already made, § 9 
l\»rsonal Interest, governing body membcr, § 113 
l><»tltioiis, property owuers, § 103 
iqanning board, 

Advlsory report, 8 101 
Submlasion of changcs to, 8 117 
Plenary power, 8 81, n. 5*3 
Plot plan already filed, § 90 
PoUing votes by letter, 8 107 


Amendments or modifications—Oontinued 
Posting,' board or commission, 8 118 
Power, § 16, p. 706, n. 60 
Property owners* rights, § 89 
Property values, clrcumstances considered, 8 04 
Protest, 8 114 

Boards or commissions, § 122 
Sufficiency 8 114 

Provisions of amending ordinance, § 102 
Public interest, § 85 
Publication, 8 115 

Board or commission, § 116 
Reasonableness, 8 84 
Referendum and initiative, § 107 
Relative gain and hardship, § 85 
Report, board or commission, § 105 
Review of own action, § 123 
Shopping centers, post 
Single family dwellings, § 98 
Spot zonlng, 8 91, pp. 843-847 
Statutory provisions, § 83 
Submission of changes to other bodies, 8 117 
Successive applications, § 104 
Boards or commissions, § 116 
Sufficiency, map changes, § 102 
Tax yield increase, § 92 
Test of validity, § 85 
Time, protest, § 114 
Time limitation, § 83 
Town meeting, exercise of power, § 101 
Trafflc conditions, considering, 8 95 
Uniformity, § 84 
Validity, tests, 8 85 
Vested rights, § 89 
Voting by board, § 105 
Work already done, sufficiency, § 90 
Amoiint, non-cohforming use, increase, § 193 
Amusemcnt places and parks, 

Amendments or modlfications, estoppel, § 80, n. 24 
Business distJricts, § 58, p. 786, n. 75. 

Classificatidn, § 58, p. 785, n. 73 
Construction and operation, recreational facili- 
tles, § 109 

Nonconforming uses, 8 63, p. 796 
Animal hospitals, accessory uses and buildlngs, § 176 
Animal liusbandry, construction and operation, farm- 
ing, § 157 

Animal rescue league, construction and operation, 
§ 105 
Animals, 

Chicken house, accessory buildings, § 178 
Non-confonnlng uses, change of use, § 189 
Plgs, geiierally, post 
Riding academies, generally, post 
Slaugliterhouses, generally, post 
Stables, generally, post 
Annexed territory, § 9 

Business purposes, contract, § 6, p. 675, n. 22 
C^oiistniction and operation, status, 8 134 
Ordinance, § 1» n* 4 

Aunulment, appeal and review, decision or order, 
8 371 

Answer, appeal, § 358 
Default, § 367 
Antenna, 

Hoight of buildings, 8 141, n. 22 
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Antenna—Ck>ntinued 

Pennits and certiflcates, radio amatenr horne, 
i 224, p. 986, n. 7 

Antidpation, future condidons, § 2, p. 668 
Antique shop, variances or exceptione, conditions to 
decision, § 310, n. 48 
Apartment house districta, 

Gonstruction and operation, § 150 
Storage garages, § 59, p. 789, n. 99 
Apartment houses, 

Accessory uses and buildings, § 176 
Amendments or modifications, circumstances con- 
sidered, § 96 

Arcliitectural and structural designs, § 51 
Beasonableness, § 73, p. 816 
Business districts, use of property, reasonableness, 

§ 76 

Commercial districts, use of property, reasonable¬ 
ness, § 76 

County need affecting borougb, § 96 
Garden apartments, generally, post 
Heigbt, § 50, n. 13 

Industrial districts, use of property, reasonable¬ 
ness, § 76 

Non-confonning use, abandonment, § 198, n. 87 
Structural designs, reasonableness, § 73, p. 816 
Apotbecaries. Drug Stores, generally, post 
Appeal and review, §§ 320-389, pp. 1103-1235 
Abandonment of points, § 366 
Acts of boards or ofdcers, 

Burden of proof, § 363, p. 1207 
Fresumptlons, § 362, p. 1201 
Additlonal eridence, § 331, p. 1142 
Adjacent property owners, f 321, p. 1107, n. 34 
Administrative remedies, exbaustion, § 334 
Administrative review, generally, ante 
Admissibility of evidence, § 364 
Adoption procedure, presumptions, § 362, p. 1200, 
n. 32 

Aestbetics, considering, § 323, p. 1121, n. 91 
Affldavits, 

Answer or return, § 358 
Gonsideration on dlsmissal question, § 360 
Affinnance, §§ 367, 369 

Subsequent review, § 389 

Airports and landlng fields, depositions, § 364, n. 
86 

AUegations, petition or complaint, $ 357, pp. 1189- 
1193 

AUowance of costs, § 367 
Amendment, notice of appeal, § 355 
Amendment of petition, § 357, p. 1191 
Motion to strike, $ 367, p. 1193 
Timeliness, § 353 

Annulment, decision or order, $ 371 
Answer, { 358 
Befault, § 367 

Appearance, process or other notice, § 355 
Apportionment of costs, § 367, n. 73 
Assignments of error, motion to require dling, 
§ 357, p. 1192 
Attorney fees, § 367 

Boards of appeal or adjustment, generally, post 
Boards or officers, dedsions, $ 320; § 327, pp. 

1126-1130 
Bond, { 350 

Subsequent review, { 381 


Appeal and review—Oontinued 
Boundarles of zones, § 325 

Boundary lines, admissibility of evidence, § 364, 
n. 84 
Briefs, 

Jurisdiction, dlsmissal, § 360, n. 95 
Subsequent review, § 381 
Bringing in new parties, § 352 
Burden of proof, § 363, pp. 1203-1209 
Gertificates. Permits or certificates, generally, 
post, tbis bead 
Gertiorari, generally, post 
Ghange in regulations, § 326 
Ghange of use, evidence, § 365, p. 1216, n. 20 
Gburches, proscription, presumptions, § 362, p. 
1200 

Glass actions, parties, § 352 
Glassification of property, § 325 
Presumptions, § 362, p. 1199 
Gollateral attack, § 333, p. 1150 
Gommunity interest, presumptions, § 362, p. 1200 
Gomplaint, § 357, pp. 1189-1193 
Gonditions precedent. 

Administrative remedies, exbaustion, § 334 
Further relief, 8 367 

Permit or certificate decision, § 321, p. 1107 
Gonduct of board or officer, § 327, pp. 1126-1130 
Gonsideration, additional evidence, § 331, p. 1142 
Gontents, notice of appeal, § 355 
Goram nobis, § 376 
Gost bond or recognizance, § 350 
Costs, 

Attorney fees, § 367 
Dlsmissal, § 383 
Subsequent review, § 389 

Oredibility of witnesses, subsequent review, { 387 

Oriminal prosecutlons, § 422 

Deatb, substltution of parties, § 366 

Declaratory judgments, post 

Defaults, 8 367 

Defects, papers served, § 355 

Delay, 

Dlsmissal, § 360 
Effect, § 354 
Excuses, 8 353 
Demurrer, 

Petition or complaint, 8 357, p. 1191 
Statement of appeal, § 366 
Direct action against board, 8 333, p. 1149 
Directions on remand, 8 372 
Discbarge of duties, presumptions, § 362, p. 1201 
Discrimination, 8 323, pp. 1111-1121 
Dlsmissal, 8 300 
Costs, 8 367 
Implied ruling, § 367 
Petition or complaint, § 357, p. 1191 
Subsequent review, 8 383 
Disposition, subsequent review, 8 389 
Disqualidcation of judge, § 366 
Documents in proceedings, retum, 8 858 
Eflfect of delay, 8 354 
Bnforcement, S§ 390-422, pp. 1235-1264 
Bnforcement of judgment, § 367 
Equitable principies, 8 333, p. 1149 
Error coram nobis, 8 375 
Estoppel, 

Acceptance of permit, § 328, n. 40 
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Appeal and review—Ck)ntinued 
Bstoppel—Continued 

Kffect of delay, § 354 
Issues, proof and variance, § 359 
Joiiider of claims for relief, § 327, p. 1127 
Evidence, §§ 360-3C5, pp. 1195-1217 
Admissibility of evidence, § 364 
Burden of proof, § 363, pp. 1203-1209 
Garages, § 362, p. 1203 
Gasoline filling stations, § 362, p. 1203 
Issues, proof and variance, § 359 
Presumptions, § 362, pp. 1195-2203 
Reniand, § 372 

Trial de novo, § 331, pp. 1144, 1145 
Weight and sufficiency, § 365, pp. 1210-1217 
Exceptions. Variances or cxceptions, gcnerally, 
post, this hcad 

Exclusiveness, statutory remcdy, § 333, p. 1150 

Excuses for delay, § 353 

Exhaustion of administrative remedies, § 334 

Exhibits, return, § 358 

Expediency questions, § 324 

Expert opinions, weight, § 365, p. 1211 

Extent of review, 

Matters of discretion, § 386 
Presumptions, § 385 
Subsequent review, § 384 
Pact questions, § 331, pp. 1140-1145 
Paulty notice of appeal, dismissal, § 360 
Fedoral court, 

Jurisdictlon, § 351 

IMotion to dismiss complaint, § 357, p. 1193 
Filing, 

Potitlon, time, § 353 
Proccss or othcr notice, § 355 
Final docision, § 368 

Finality of dccision, subsequent review, § 377 
Fines and penalties, § 422 
Form of papers, § 350 

Further procecdlngs by zoning body, § 374 
Garages, § 330 

Acts or decisions, presumptions, § 302, p. 1203 
Gasoline dlling stations, § 330 

Petition or complaint, j 357, p. 1190, n. 48 
Presumptions, acts or decisions, $ 362, p. 1203 
General principies, J 320 

Orant of exceptions or variances, § 329, pp. 1132- 
1138 

Grant of permits, § 328 
Grounds, notice of appeal, contents, S 355 
Ilarmless error, subsequent review, § 388 
Hearing, 8 360 
Remand, 8 372 

Hypothctical grounds, challenging validity, f 323, 
p. 1115 

Implied ruling, dismissals, 8 367 

Xndepondeut decision, 8 368 

independent findlngs, subsequent review, 8 387 

Indispensable parties, 8 352 

Inequltable conduct, effect of delay, 8 354 

Informality, 8 350 

Injunctions, 8 414 

Weight and sufficiency of evidence, 8 365, p. 
1213 

Interlocutory order, decisions reviewable, 8 377, n. 
33 

Intervening parties, 8 352 


Appeal and review—Continued 

Investigatlon by legislative body, presumptions, 8 
362, p. 1199 

Irregularities, papers served, 8 355 
Issues, proof and variance, 8 359 
Relief granted, 8 367 
Joinder of parties, 8 362 
Judicial notice, subsequent review, § 384 
Jurisdictlon, 8 351 
Dismissal, 8 360 
Subsequent review, 8 376 
Jury trial, § 386 
Laches, post 

Limitation of rlght, aggrieved persons, 8 321, p. 
1108 

Mandamus, generaUy, post 

Manner of review, §8 333-349, pp. 1147-1180 

Maps attached to ordinance, presumptions, § 302, 

p. 1200 

Matters not properly presented for review, 8 329, 
p. 1138 

Method of raising objections to timellness, 8 353 
Minutes of proeeedings, return, § 358 
Misjoinder of parties, motion to strlke amended 
petition, 8 357, p. 1193 
Mixed questions of law and fact, § 366 
Moot questions, 

Dismissal, 8 360 
Refusal of permits, 8 328, n. 40 
Subsequent review, § 384 
Dismissal § 383 

Motions, 

Dismiss complaint, 8 357, p. 1191 
Timellness objections, 8 353 
Nature, partlcular remedies, §8 333-349, pp. 1147- 
1180 

Nature of review, 8 322 
Necessary parties, 8 352 
New parties, bringing in, 8 352 
Nonconforming uses, 

Burden of proof, 8 363, p. 1207 
Weight and sufficiency of evidence, 8 365, p. 
1215 

Notice, § 355 

Dismissal, 8 360 
Filing or Service, 8 355 
Further proeeedings by zoning body, 8 374 
Objections, 

Answer, 8 358 

Petition or complaint, 8 357, p. 1191 
Timellness, method of raising, 8 353 
Parties, 8 352 

Death, substitution, 8 366 
Dismissal, 8 360 
Process or other notice, 8 355 
Subsequent review, 8 378 
Substitution, 8 366 
Perfecting proeeedings, 8 381 
Permits or certiflcates, 8 65, p. 802 

Acts or decisions, presumptions, 8 362, p. 1202 
Burden of proof, 8 363, p. 1207 
Weight and sufficiency of evidence, § 3r»5, 
p. 1217 

Persons entitled to review, 8 321, pp. 1106-1111 
Petition, 8 357, pp. 1189-1193 
Piecemeal examinatlon, 8 323, p. 1120 
Planning, presumption, 8 362, p. 1198, n. 21 
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Appeal and review—Contlnued 

Pleadings. §§ 356-359, pp. 1189-1194 

Amended petition, motion to strilce, § 357, 
p. 1193 

Amendment, § 357, p. 1191 
Answer, § 358 

Complaint, § 357, pp. 1189-1193 
Default, § 367. 

Demurrer, § 357, p. 1191 
Issues, proof and variance, § 359 
Objections, § 357, p. 1191 
Petition, § 357, pp. 1189-1193 
Propriety, § 356 
Reply, § 358 
Return, § 368 
Signature, § 357, p. 1191 
Sufiiciency, § 356 

Tbeory of proceeding, § 357, p. 1191 
Timeliness objections, § 353 
Validity of zoning enactment, § 357, p. 1192 
Verification, § 357, p. 1191 
Pollcy questions, § 324 
Practice, §§ 350-366, pp. 1180-1220 
Prayer for relief, § 367, p. 1191 
Prejudice, effect of delay, § 354 
Prejudicial error, subsequent review, § 388 
Prellminary objections, jurisdictlon, § 361 
Presentation and reservatlon below of grounds, 
§ 379 

Oriminal prosecutions, § 422 
Fines and penalties, § 422 
Presumptions, post 

Prior ordinanee, presumptions, § 362, p. 1195, n. 14 
Procedure, §§ 350-366, pp. 1180-1220 
Proceedings of boards or offlcers, } 327, pp. 1126- 
1130 

Process, § 366 

Probibition, writ of, § 333, p. 1150 
Prohibition to probibit taking jurisdictlon of man¬ 
damus proceeding, § 351. 

Prompt action, 353 
Proper parties, § 352 

Rigbt of review, § 321, p. 1106, n. 34 
Questions of fact, trial or bearing, § 366 
Reasonableness, § 323, pp. 1111-1121 
Presumptions, § 362, p. 1197 
Recitals in ordinanee, presumptions, § 362, p. 1200 
Recognizance, § 350 
Record, § 332 

Subsequent review, § 382 
Referee to take evidence, $ 366 
Refusal, 

Bxceptions or variances, § 329, pp, 1132-1138 
Permits, § 328 

Relief granted, §§ 367-^374, pp. 1220-1225 
Aflarmance, § 369 

Annulment, decislon or order, § 371 

Attorney fees, § 367 

Costs, § 367 

Default,§367 

Effect of decision, § 373 

Bnforcement of judgment, § 367 

Final decision, § 368 

Purther proceedings by zoning body, § 374 
Independent decision, § 368 
Notice, furtber proceedings by zoning body, 
8 374 


Appeal and review—Contlnued 
Relief granted—Contlnued 
Remand, § 372 

Furtber proceedings by zoning body, 
§ 374 

Res judicata, § 373 
Reversal, § 370 

Setting aside, decision or order, § 371 
Summary judgment, § 367 
Vacation, decision or order, § 371 
Remand, § 372 

Furtber proceedings by zoning body, § 374 
Subsequent review, § 389 
Remonstrants, § 352 
Reply» § 358 

Representative actlons, parties, § 352 

Res judicata, relief granted, § 373 

Retroactive operatlon, presumptions, § 362, p. 1200 

Return, def ault, § 367 

Retum to pleadings, § 358 

Reversals, §§ 367, 370. 

Subsequent review, § 389 
Rigbt of review, § 321, pp. 1106-1111 
Subsequent review, § 378 
Running of time for taking, § 353 
Scope of review, § 322 

Matters of discretion, § 386 
Particular remedies, §§ 333-349, pp. 1147-1180 
Presumptions, § 385 
Subsequent review, § 384 
Seasonable action, § 353 
Service, process or other notice, § 355 
Setting aside, decision or order, § 371 
Signatures, petition or complaint, § 357, p. 1191 
Size of zones, $ 325 

Special knowledge of board members, presump¬ 
tions, § 362, p. 1202 
State court, jurisdictlon, § 351 
State of facts presumed to exist, § 362, p. 1200 
Statutory remedy, exclusiveness, § 333, p. 1150 
Stay of proceedings, § 380 
Subsequent review, generally, post 
Substitution of parties, § 366 
Summary judgment, § 367 
Summons, waiver of defect, § 355 
Surplusage, subsequent review, scope and extent, 
§384 

Taking and perfecting proceedings, § 381 
Tbeory of proceeding, petition or complaint, § 357, 
p. 1191 
Time, § 353 

Notice of appeal, § 355 
Proceedings, § 353 
Sending up record, § 332, n. 17 
Timeliness, dismissal, § 360 
Subsequent review, § 383 
Transcrlpt of proceedings, 

Jurisdictlon, § 351 
Return, § 358 
Transfer of cause, 

Jurisdictlon, § 351 
Subsequent review, § 376 
Trial, § 366 

Trial de novo, generally, post 
Vacation, decision or order, § 371 
Validity of regulations, § 323, p. 1113 
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Appeal and review—Continued 
Variances or exceptions, 

Acts or decislons, presumptions, § 362, p. 1202 

Burden of proof, § 363, p. 1207 

Effect of declsion, § 373 

Grant or refusal, § 329, pp. 1132-1138 

Independent decision, § 368 

Weight and sufficiency of evidence, § 365, 

p. 1216 

Veriflcation, 

Petition, § 357, p. 1191 
Retnrn to application for review, 8 358 
Voluntary dismissal, § 360 
Waiver, timeliness objections, § 353 
Weigbt and sufficiency of evidence, § 365, pp. 1210- 
1217 

Subsequent review, § 387 

Well planned zones, presumption, § 362, p. 1199 
Wisdom questions, § 324 

Presumptions, § 362, p. 1199. 

Writ of prohibition, § 333, p. 1150 
Appeal board, 

Pailure to create, § 41 
Bepeals, $ 125 
Appearance, 

Appeal and review, process or otber notice, § 355 
Boards of appeal or adjustmeiit, hearings, § 213 
Apjpellate jurisdiction, 

Boards of appeal or adjustment, § 210 
Variances or exceptions, § 273 
Appointment, board or commission, § 12 
Apportlonmeut, appeal and review, costs, § 367, n. 73 
Approval, 

Board or governing body, 8 42' 

Coordinating committee, ordinance, 8 11, P. 695 
Arbitration, permits and certificates, administrative 
review, 8 262 

Architects, collateral operation and elfect, compensa- 
tion, § 136 

Arcbitecfs office, non-conforming uses, cbange permit- 
ted l)y regulation, § 190 
Architectural designs, § 1, p. 662; § 8, p. 687 
Apartment houses, § 51 

Reasonableness, § 73, p. 810 
Building lines, § 49 

Constniction and operation, §§ 141-147, pp. 900- 
907 

Height, 8 50 
House trailers, § 52 
Multiple dwelliugs, § 51 
Off-street parking, f 53 
One-family dwellings, § 51 
Reasonableness, § 73, pp. 815-818 
Set-back lines, 8 49 
Two-famtly dwellings, § 51 
Validity, §§ 48-53, pp. 758-707 
Yards, § 8, p. 687 

Reasonableness, § 73, p. 815 
Standards, construction, § 48, p. 758 

Area, 

Building lots or plots, 8144 
Ploor apace, gcnerally, post 
Non-conforming use, enlargement or extension, 
8102 

Area districts, Blstrict of Columbia, § 5, p. 676 
Artiflcial meaning, 31, pp. 660-665 


Artists, 

Accessory uses and buildings, 8 177 
Apartment bouse districts, 8150 
Aspbalt piant, appeal and review, special permlt ap¬ 
plication, presumptions, § 362, p. 1202, n. 56 
Assembly halls, 

Ck)nstruction and operation, recreational facilities, 
§169 

Residential districts, § 2, p. 665, n. 51 
Assent. Oonsent, generally, post 
Assignments, permits and certificates, transfer of 
rights, § 242 

Assignments of error, appeal and review, motion to 
require fillng, § 357, p. 1192 

Assistants, boards of appeals or adjustment, employ- 
ment, § 207 
Associations, 

Appeal and review, right of review, § 321, p. 1106, 
n. 34 

Reasonableness, classification of uses permitted, 
§ 75, p. 824 

Asylums. Hospitals, generally, post 
Athletic stadiums, 

Accessoi^ uses and buildings, § 176 
Non-conforming uses, enlargement, § 191 
Seating stands, appeal and review, aggrieved pei> 
sons, § 321, p. 1110, n. 47 
Attack on validity, § 20 

Attendance of witnesses, boards of appeals or adjust¬ 
ment, § 209 
Attorney fees, 

Appeal and review, allowance, § 367 
Injunctions against violations, allowance, § 413 
Attorney general, 

Amendments or modifications, approval, § 101 
Approval, conditional on, § 42, p. 750, n. 19 
Mandamus to compel revocation of order, § 345, 
n. 64 
Auction sales, 

Business districts, § 58, p. 786, n. 73 

Use of property, reasonableness, § 76, n. 17 
Non-conforming uses, actual use prevented, § 186 
Auditoriums, injunctions against violations, parties, 
§ 404, n. 75 

Auto races, accessory uses and buildings, § 176 
Automobiles. Motor vehicles, generally, post 
Auxiliary buildings, location, § 49 
Auxiliary members, boards of appeals or adjustment, 
§ 206, n. 50 

Availability of other remedies, 

Declaratory judgment, § 339, p. 1165 
Injunction against violations, § 395 
Orimlnal prosecutions, § 396 
Avenue, construction and operation, § 130, n. 99 
Awnlngs, sctback lines, construction and operation, 
§ 142 

Babysittlng, customary horne occupation, § 177, n. 32 
Back yards. Rear yards, generally, post 
Bag-cleaning iiidustry, § 58, p. 786, n. 77 

Industrial zones, reasonableness, § 76, n. 15 
Bakeries, 

Constniction and operation, repeal and roenact- 
ment, § 131, ii. 27 
Manuf acturiug piant, § 151 
Ballot, votiug, § 11, p. 697 
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Barber shops, 

Amendments or modiflcatlons, hotels, § 97, p. 853, 

B. 10 

Eesidence districts, § 56, p. 777, n. 13 

Olassidcation of tises permltted, § 56, p. 778, 
n. 18. 

Baxns, 

Area of building lots or plots, § 144 
Non-conforming iises, enlargement, § 191, n. 50 
Barrlers, Street zonlng, § 1, p. 662, n. 13 
Bars, use of property, § 54, p. 768, n. 46 
Baseball field, 

Non-conforming uses, enlargement, S 191 
Uses, residential dlstricts, § 149 
Basement room, construction and operation, business, 
i 161 

Basis, police power, § 7, pp. 683-687 
Basis of validlty, § 16, p. 706, n. 51 
Bathbonses, 

Business dlstricts, § 58, p. 786, n. 75 
Construction and operation, 1155 
Bathing. Swimming pools, generally, post 
Bathing beacbes, 

Cabana, construction and operation, § 155 
Construction and operation, reereational facili- 
ties, § 169 

Bay Windows, setback lines, § 142 
Beach dub, permits and certidcates, parking area, 
$241,n. 80 

Beach wear shops, amendments or modifications, ho- 
tels, $ 97, p. 853, n. 10 

Beaches, temporary injunction against construction 
pending trial, $ 412, n. 56 

Beautiflcation of villa^ reasonableness, § 72, n. 94 
Beauty. Aesthetics, generally, ante 
Beauty shops, 

Accessory uses and buildings, $ 177 
Amendments or modidcations, hotels, $ 97, p. 853, 
n. 10 

Apartment house dlstricts, $ 150 
Permits and certlficates, horne occupation, § 224, 
p. 986, n. 7 

Uses, residential dlstricts, $ 149, n. 8 
Bedrooms, archltectural and struotural designs, $ 141, 
n. 15 

Beer gardens. Intoxicating liquors, generally, post 
Beer permit, license or privUege, § 243, n. 1 
Benefit, 

Gommensurate with private burden, $ 16, p. 708 
Particular persons, $ 37, pp. 744-748 
Reasonableness, § 72 

Best use, amendments or modiflcations, § 92 
Betdng. Gaming houses, generally, post 
Beverages. Intoxicating liquor, generally, post 
Biasi, 

Appeal and review, 

Effect of delay, $ 354 
State System, § 351 

Varianees or exceptions, board members, § 304 
BUlboards, $ 6, p. 679, n. 48 
Appeal and review, 

Administrative officeres decision, § 320, n. 24 
Complaint, $ 357, p. 1189, n. 47 
Business dlstricts, use of property, reasonableness, 
S76,n.l7 

Commercial dlstricts, use of property, reasonable- 
ness, $ 76, n. 17 


BUlboards—Continued 

Construction and operation, § 158 
Industrial dlstricts, use of property, reasonable¬ 
ness, § 76, n. 17 

Nonconforming uses, tolerance, $ 79, n. 48 
Property owners, consent, $ 43 
Tolerance, $ 79, n. 48 
Towns, § 8, p. 688, n. 86 
Useof property, §60 

Billiard rooms, nonconforming uses, § 63, p. 796, n. 60 
Birds. Pigeons, generally, post 
Blanket authority, delegation, § 42, p. 750, n. 19 
Blanket endorsement, zoning regulation statutes, $ 17, 
p. 712, n. 95 

Blighted areas, land removal, § 62, n. 38 

Blood relatlves, slngle-family dwellings, § 143, n. 38 

Boarding houses, 

Accessory uses and buildings, § 177 
Conflicting exercise of power, § 10, n. 37 
Construction and operation, § 159 
Permits and certlficates, use accessory to use, 
§ 224, p. 986, n. 7 

Reasonableness, classification of uses permltted, 
$ 75, p. 825 

Residence dlstricts, classification of uses permit- 
ted, $ 56, p. 779, n. 23 
Boarding schools, 

Reasonableness, classification of uses permltted, 
§ 75, p. 825 

Residence dlstricts, humanitarian noncommercial 
uses, § 56, p. 780 
Boards and commissions, 

Advlsory recommendations, $$ 9,12 
Amendments or ipodificatlons, § 82; §§ 116-123, 
pp. 872-878 
Approval, § 105 
Report, § 105 

Appeal and review, presumptions, $ 362, p. 1201 

Delegation of power, $$ 9,42 

Paliure to provide for or appoint, § 41 

Planning boards and commissions, generally, post 

Recommendations, $ 12 

Repeals, § 125 

Boards of appeal or adjustment, §§ 204-218, pp. 968- 
978 

Abolitlon, § 204 
Administration of oaths, $ 209 
AdmissibUlty of evidence, $ 213 
Adoption, procedural rules, § 207 
Amendment of records, § 218 
Appeal and review, generally, ante 
Appellate jurisdiction, $ 210 
Assistants, employment, § 207 
Composition, $ 206 
Conclusiveness of decisions, § 217 
Determinations, $ 214 
Discretion in exercise of power, § 211 
Employment of assistants, $ 207 
Evidence, § 213 
Exercise of powers, § 211 
Expenses, § 204 
Filing decision, §216 
Porm of decision, $ 215 
Governmental agency, § 205 
Hearing procedure, § 213 
Judicial power, § 209 
Legislative power, § 208 
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Boards of appeal or adjustment—Oontinued 
Matters not essential to dedsion, $ 217 
Nature, § 206 
Notice of appeal, § 212 
Notice requirement, § 213 
Oaths, administration, § 209 
Petition of appeal, § 212 
Powers and duties, § 207 
Procedural rules, adoption, § 207 
Procedure, § 212 
Progressive planning, § 208 
Publication of decision, § 216 
Qualidcation of members, § 206 
Quasi-judicial power, § 209 
Heconsideration of decision, § 218 
Removal of members, § 206 
Service of decision, § 216 
Subpoena, § 209 
Time for appeal, § 212 
Variances or exceptions, generally, post 
Boat reutals, permits and certidcates, residentia! 
premises, § 224, p. 989, n. 18 

Boathouse, permits and certificates, single family resi- 
dence zone, § 224, p. 986, n. 7 
Boating, construction and operation, recreational fa- 
cilities, § 169 

Boiler works, nuisance, § 139, n. 1 
Bond, appeal and review, § 350 
Subsequent review, § 381 
Boulevards. Streets, generally, post 
Boundaries, 

Appeal and review, § 325 

Admissibility of evidence, § 364, n. S-i 
Arbitrary and unnatural running, § 68, p. 810, 
n. 48 

Building lines, generally, post 
Business and residence zones, § 1, p, 663, n. 21 
Change, § 1, p. 664, n. 27 
Delegation of power, § 42, p. 751 
Description of dlstricts, § 25 
Dividing Street, reasonableness, § 75, p. 823 
Kstablishment, § 32 
Fences, generally, post 
Prontage, generally, post 
Rational basis, § 32 
Reasonableness, 5 70 
Set-l)ack lines, generally, post 
Bowling alleys, 

Construction and operation, § 131, n. 20 
Recreational facilities, § 169 
Licenslng statute, § 2, p. 6^, n. 69 
Variances or exceptions, condltlons to decision, 
§ 310, n. 42 

Breweries, non-conforming uses, prior abandoned use, 
§ 187, n. 67 

Brick, llre limits, buildings witbtln, § 48, p. 760, n. 91 
Brick manufacturing piant, classiftcation, propriety, 
§ 71, n. 84 

Brick Wall, variances or exceptions, gasoline filling 
stations, reconsideration, § 319, n. 17 
Brick yard, nonconforming use, permits and certifi- 
cates, § 219, n. 77 
Briefs, appeal and review, 

Jurisdiction, dismissal, i 360, n. 95 
Subsequent review, $ 381 

Brokers, commisslon tor obtaining lease, collateral 
operation and effect, § 136 


Buffer areas, § 32, n. 18 
Buffers, Street zoning, § 1, p. 662, n. 13 
Building development direction, § 24, p. 726 
Building lines, 

Arcbitectural designs, reasonableness, § 73, p. 815 
Reasonableness, § 73, p. 818 
Repeals, vested rights, § 124, n. 41 
Structura! designs, reasonableness, § 73, p. 815 
Taking of property witbout compensation, § 29^ 
n. 81 

Validity, § 49 

Building permits. Permits and certiflcates, generally, 
post 

Building regulations, relation, § 3 
Building safety regulations, § 3 
Buildings, 

Accessory uses and buildings, generally, ante 
Apartment houses, generally, ante 
Bulk of buildings, generally, post 
Emergency regulations, § 18 
Height of buildings, generally, post 
Bulk of buildings, 

Arcbitectural and structural designs, § 8, p. 687 
Reasonableness, § 73, p. 815 
Olass of regulatlon, § 1, p. 662 
Burden of proof, 

Amendments or modiflcations, 

Boards or commissions, § 120 
Need, § 112 

Appeal and review, § 363, pp. 1203-1209 
Fines and penalties, § 420 
Injunctions against violations, § 408 
Mandamus applicant, demonstrating necessity and 
propriety of use, § 391, n. 62 
Nonconforming use existence, § 390, n. 50 
Permits and certiflcates, application bearings, 
§ 233 

Variances or exceptions, post 
Burdens, equal distribution, § 72, n. 4 
Burial grounds. Cemeteries, generally, post 
Bus Rtorage facility, 

Commercial dlstricts, § 152 
Uses, § 148, n. 92 
Bus terminal, 

Cburches and tbeaters, proximity, $ 2, p. 669, 
n. 73 

Use of property, § 59, p. 790, n. 10 
Business, construction and operation, § 161 
Business dlstricts, 

Amusement parks, § 58, p. 786, n. 76 
Apartment houses, use of property, § 76 
Boundaries, legislative question, § 1, p. 663, n. 21 
Construction and operation, § 151 
Garages, § 59, p. 789 
Gasoline fllli^ stations, § 59, p. 789 
Limited area for development, § 58, p. 787 
Use of property, § 58, pp. 784-787 
Reasonableness, $ 76 

By-laws, appeal and review, publication, evidence, 
§ 365, p. 1218, n, 14 

Cabana, construction and operation, § 155 
Cafes. Restaurants, generally, post 
Gamp meeting, construction and operation, schools, 
§ 172, n. 61 

Camps. Trailer camps, generally, post 
Candy factory, business districts, § 151 
Candy standi accessory uses and buildings, { 176 
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Caprice, 

Administrative agency, 8 26, n. 62 
Permite and certificates, denial, § 224, n. 6 
Car wash, accessory uses and buildings, § 176 , 

• Oard rooms, nonconforming uses, § 63, p. 796, n. 60 
Oamivals, non-conformlng uses, § 180 
Alteration of structures, 8195 
Oarriers, 

Freight terminals, generally, post 
Railroads, generally, post 

Oatholic high schools, special exception, § 271, n. 80 
Oatholic schools. Parochial schools, generally, post 
Cernent blocks, non-conforming uses, change, § 189, 
n. 7 

Cemeteries, 

Oonditional use permits, § 274 
Oonstruction and operation, § 128, p. 884 
Injunctions against violation, estoppel, § 401, n. 48 
Maintenance, conflicting exercise of power, § 10, 
n. 37 j 

Munieipal limits, distance, § 7, p. 686, n. 74 ; j 

New cemeteries, provision for establishment, § 15, 
p. 702, n. 18 

Non-conforming uses, § 180 
Abandonment, § 198, n. 82 
Area of use, § 192, n. 79 
Oontemplated use, § 185 
Regulations, validity, § 15, p. 702, n. 18 
Regulations not in conflict with statute, § 10, 
p. 693, n. 37 
Title taklng effect, § 132 
Use of property, § 64, p. 768, n. 46 
Beasonableness, § 74, n. 38 
Variances or exceptlons, 

Oonditional use permits, § 274 
limitations on power, § 282, p. 1051, n. 52 
Ceramic dass, accessory uses and buildings, § 177 
Certainty of regulation, % 25 

Certificates. Permits and certificates, generally, post 
Certiorari, 

Abuse of discretlon, burden of proof, § 363, p. 1208, 
n. 81 

Addressed in name of state, $ 355 
Adjoining property owners, § 336 
Administrative proceedings, I 

Review, § 336 
Testlng, § 335 

Administrative remedies, exhaustion, § 334, n. 57 
Admissibility of evidence, § 364, n. 85 
Administrative proceedings, § 336 
AflBidavits, variances or exceptlons, § 338, p. 1161 
Allegations of petition, § 357, p. 1189, n. 47 
Axnendment of ordinance, § 335 
Declaratory judgment denied, § 339, p. 1165 
Deposltions, admissibility of evidence, § 364, n, 86 
Grant of permits, § 337 
Legislative action, testing, § 335 
Mandamus application, refusal to reconsider ap- 
plication as, § 346, p. 1172, n. 79 
Permits or certificates, grant or tefusai, § 337 
Petition, allegations, § 357, p. 1189, lu 47 
Planning commission’s findings, § 320 
Review, § 24, p. 727 
Preduding mandamus, § 347 
Pro forma decree Corporation, permits, grant or 
refusal, § 337 
Procesa. qv other notice, § 


Certiorari—Continued 

Reargument of petition, order denying motion, 
§377 

Record on appeal, § 332 
Referees, post 
Refusal of permits, § 337 
Relief granted, § 367 
Remedy in lieu of, § 333, p. 1150 
Reply, § 368 

Res judicata, mandamus proceedings, § 346, 
p. 1173, n. 79 

Right to bring proceedings, § 335 

Administrative proceedings review, § 336 
Service of writ, § 355 
Subsequent review, § 375 
Testing legislative action, § 335 
Time for proceedings, § 353, n. 93 
Value of improvements, admissibility of evidence, 
§ 364, n. 85 

Variances or excoptions, 

Grant or refusal, § 338, p. 1157 
Reconsideration, § 314 
Cessation of use, abandonment, § 199 
Change. Alterations, generally, ante 
Change of policy, munieipal council, § 15, p. 704 
Changed conditions, § 15, p. 704 

Amendments or modifications, generally, ante 
Appeal and review, change in regulations, § 326 
Garages, permits and certificates conclusiveness 
of decision, § 259 

Gasoline fllling stations, permits and certificates, 
conclusiveness of decision, § 259 
Parking lots, permits and certificates, conclusive¬ 
ness of decision, § 259 

Variances or exceptions, reconsideration, § 314 
Character of land and structures, § 1, p. 661 
Character of neighborhoods, preservation, § 2, pp. 605- 
670 

Character of proceedings, fines and penalties, § 417 
Characterization of property, court, § 323, p. 1117, 
n. 76 

Charities. Philanthropio institutions, generally, post 
Charts. Maps and plats, generally, post 
Cheese, roadside stand sale, § 157 
Chemicals, nursery or greenhouse sale, § 157 
Chickens. Poultry, generally, post 
Children and minors, boarding houses, § 159 
Children’s camp, non-conforming uses, alterations, 
§ 195 

Children’s horne, property owners, consent, § 43 
Chimneys, height of buildings, § 141 
Christian Science, accessory uses and buildings, § 177 
Christmas trees and wreaths, storage and sale, § 157 
Church steeples, height of buildings, § 141 
Churches, 

Accessory uses and buildings, § 176 
Amendments or modifications, gasoline Service 
station exclusion, § 97, p. 852, n. 98 
Appeal and review, 

OfP-street parking, presumptionS, § 362, p. 
1202, n. 56 

Proscriptibn, presumptions, § 362, p. 1200 
Area of building lots or plots, § 144 
Bus terminals,,proximity, § 2, p. 669, n. 73 
Bylaws, validity, § 6, p. 681, n. 60 
Copstruction and operation, f 172 
Convent,’ coii^truction operation, § 155 
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Churches—Oontinued 

Bxemption from permit requirement, § 1, p. 664, 
n. 31 

Bxemptions, § 133, n. 40 
Gasoline filling statlons, § 59, p. 790 
Proximity, § 2, p. 669, n. 73 
Injunction, § 342, n. 35 

Admissibility of evidence, §. 407, n. 16 
Parties, § 404, n. 75 
Intoxicating liquor sale near, § 67, n. 23 
Legitimate use of property proMbited anywhere, 

§ 54, p. 773 

Noises and interruptions of worsbip, § 2, p. 669, 
n. 73 

Ordinances, validity, § 6, p. 681, n. 60 
Parking, § 53, n. 45 
Permits or certiflcate, f 219, n. 72 
Construction, § 241, n. 77 
property owners, consent, § 43 
Reasonableness, classification of uses permitted, 
§ 75, p. 824 

Regulation, § 7, p. 685, n. 71 
Ilesidential districts, exclusion, § 56, p. 781 
Setback lines, § 49, n. 2 
Specified distancc, § 154 
Spot zoning, § 34, n. 50 
Synagogues, generally, post 
Use of property, § 6, p. 681, n. 60; § 54, p. 769, 
n. 50 

Variances or exccptions, § 268, n..52 

Limitations on power, § 282, p. 1052, n. 57 
Cinder-blocks, house trailers, construction and opera- 
tlon, S 146 
Oircumstanccs, 

Cbange, § 15, p. 704 

Residence districts, validity, considcred in de- 
termining, § 57, p, 783 
Use of property, § 54, p, 771 
Validity, § 15, p. 703 

Civic beauty, systematic and orderly community de- 
volopment, § 4, n. 3 

Civic Club, appeal and revicw, aniendment of peti- 
tion to bring in additional parties, § 357, p. 1193, 
n. 77 

Class actions, appeal and review, parties, § 352 
Classes, 

Bqual protection of the laws, § 28 
Regulations, § 1, p. 602 
Classification, § 1, p. 605 

Amusements, § 58, p. 785, n. 73 
Appeal and review, § 325 

Rresumptions, § 362, p. 1199 
Business districts, § 58, p. 785 
Certiorari, change, § 335 

Dcclaratory judgments, actual controvei-sy, § 339, 
p. 1104 

Injunction, cbange, § 340 
Rational basis, § 28 
Reasonableness, proprlcty, § 71 
Uriiformity, reasonableness, § 71 
Uses permitted, resldence districts, $ 56, pp. 777- 
781 

Clay excavation, § 62 

Non-conforming use, existing use, § 184 
Clay Products, commercia! districts, manufacturing, 
i 152 


Clothing shops, amendments or modifications, botels, 
§ 97, p. 853, n. 10 
Clubs, 

Accessory uses and buildings, § 176 
Construction and operation, § 162 
Reasonableness, classification of uses permitted, 
§ 75, p. 824 

Variances or exceptions, limitations on power, § 
282, p. 1052, n. 57 

Coal elevator, height of buildings, § 141, n. 20 
Coal mining, § 6, p. 679, n. 50 

Coal strip-mining, non-conforming uses, § 186, n. 58 
Coal yards, 

Commercial districts, use of property, reason¬ 
ableness, § 76, n. 17 
Non-conforming use, 

Area of use, § 192, n. 76 
Bnlargement, change of use, § 191, n. 67 
Improper extension, § 191 
Cobbled court, area of building lots or plots, § 144 
Cold storage, 

Construction and operation, § 175 
Non-conforming uses, change permitted by regu- 
lation, § 190 
Collateral attack, 

Appeal and review, § 333, p. 1150 
Boards of appeals or adjustment, decisions, § 217 
Mandamus, prior rezoning ordinance, § 346, p. 
1177, n. 7 

Permits and certificates, § 239 
Collateral issues, injunctions against violations, ad- 
missibility of evidence, § 407 . 

Collateral operation and efPect, § 136 
Eminent domain, § 137 
Landlord and tenant, § 138 
Nuisance, § 139 
Colleges and universities, 

Accessory uses and buildings, § 178 
Construction and operation, §172 
Dormitories, § 172 
Praternities, generally, post 
Injunctions against violations, parties, § 404, n. 75 
Reasonableness, classification of uses permitted, 
§ 75, p. 825 

Sororities, generally, post 
Colored map, publication, § 13, n. 98 
Colored persons, 

Dcclaratory judgment, class action, § 339, p. 1164, 
n. 83 

Racial status, § 40 

Comity, appeal and review, federal court, jurisdiction, 
§351 

Commereo commission, public Utilities, control, § 5, p. 
673, n. 12 

Commercial districts, 

Apartment houses, use of property, § 76 
Construction and operation, § 152 
Separated, § 1, p. 661, n. 7 
Use of property, § 68, pp. 7$4r-787 
Reasonableness, § 76 
Commercial use, 

Advantage, nonconforming uses, § 64, p. 772, n. 68 
Buildings, property owners, consent, § 43 
Business, segregatlon, § 8, p. 688 
Classification, discretion, § 33, n. 22 
Pull development, § 74, n. 34 
Injunctions, residential zones, § 397 
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Commlssions. Boards and commissions, generally, 
ante 

Gommon good, eqnitable application, § 35 
Oommon knowledge, 

Amendments or modifications, competency of eTi* 
dence, § 112 
Judicial notice, $ 14 
Oommon law, 

Oonformity to, § 17, p. 713, n. 99 
Derogation of rights, § 11, n. 44 
Bxoavations, liability, § 6, p. 674, n. 16 
Commnnity advantages, § 2, p. 668, n. 66 
Gommunity benedt, convenience and comfort, § 7, p. 
685, n. 71 

Gommunity dub, constrnction and operation, § 162, 
n. 61 

Gommunity need, founded on, § 16, p. 706 
Gommunity safety, S 1» p. 664 
Gommunity store, property owners, consent, § 43 
Gommunity water works, construction and operation, 
§ 155 

Oompensation. Damages, generally, post 
Competency of evidence, 

Amendments or modidcations, § 112 
Boards or commissions, § 120 
Variances or exceptions, bearlngs, § 305 
Competition, control, § 2, p. 670 
Oomplaint, appeal and reyiew, § 357, pp. 1189-1193 
Oomposition, boards of appeals or adjustment, S 206 
Comprehensive pians, § 30 

Amendments or modiflcations, § 87 
Appeal and review, ezercise of discretion, $ 323, 
p. 1114, n. 68 

Police power, § 7, p. 684, n. 68 
Program, § 1, p. 665 
Heasonableness, § 69 
Referendum, § 11, p. 697 
Spot zoning, § 34 
Goncentration of population, § 64 
Gonclusiveness, 

Determinations of boards, § 203 
Variances or exceptions, decision, § 312 
Concrete, construction and operation, manufacturing, 
§ 168 

Concrete plants, commercial districts, § 152 
Concurrent exercise of power, § 10 
Condemnation, 

CoUateral operation and effect, § 137 
Residentia! zoning regulations, § 55 
Conditional use permits, § 42, p. 751, n. 26 
Airports and landing delds, $ 274 
Due process, $ 65, p. 798, n. 81 
Variances or exceptions, § 274 
Gonditions, 

Amendments or modiflcations, f 88 
Appeal and review, intervention, § 352, n. 83 
Attomey general, approval, § 42, p. 7^, n. 19 
Changed conditione, generally, ante 
Pennit or certiflcate, 

Orant, § 234 

Proceedings to procure, § 227 
. Unauthorized condition, § 224, p. 985, n. 7 
Gonditions precedent, 

Amendments or modiflcations, $ 88 
Appe^ and review, 

Administrative remedies, exhaustion, § 334 
Further rdief, § 367 


Gonditions precedent—Continued 
Appeal and review—Continued 

Permit or certiflcate decision, § 321, p. 1107 
Initiative law, § 11, p. 697 
Ordinance approval, § 11, p. 695 
Permits and certiflcates, issuance, § 227 
Plastering business permit, § 65, p. 799, n. 85 
Conduct of administrative officials, standards govem- 
ing, § 26 

Confiscation, § 29; § 37, p. 748 
Gonditions existing, § 15, p. 704 
Mandamus, question for determination, § 345 
Reasonableness, § 72 
Conflicting exercise of power, § 10 
Conflicts of interest, boards and commission members, 
§ 12 

Conformity, setback lines, § 73, p. 818, n. 30 
Congestion in streets, § 37, p. 745, n. 77 
Congestlon of population. Overcrowding of land, gen¬ 
erally, post 

Congress, District of Columbia, S 5, p. 676 
Connecting buildings. Accessory uses and buildings, 
generally, ante 

Connecting land. Adjacent property owners, gener¬ 
ally, ante 
Consent, 

Adjacent property owners, 

Permits, § 43; § 65, p. 801 
Use of property, § 74 
Amendments or modiflcations, 

Boards or commissions, § 113 
Property owners, § 106 
Board or goveming body, § 42 
Property owners, § 43 

Conservation, value of property, § 2, pp. 665-670 
Conservatory, accessory buildings, § 178, n. 49 
Consideration, 

Permits and certiflcates, revocation or change, 
I 244 

Reasonableness, determination, § 69 
Constitutional amendment, 

General laws, § 6, p. 681, n. 55 
Prior ordinance, § 6, p. 077, n. 43 
Constitutional provisions, 

Amendments or modiflcations, authority, § 83 

Counties, § 7, p. 687, n. 77 

Discrimination, § 6, p. 678 

Dual oflOices, zoning commission, § 9, p. 692 

Due process, generally, post 

Bqual protection of laws, § 28 

General grant of power, § 6, p. 680, n. 55 

Planning, § 4, p. 671, n. 95 

Police power, § 5, p. 674, n. 16; § 6, p. 681, n. 55 
Vacant lands, § 6, p. 677, n. 44; § 8, p. 689, n. 92 
Constitutional question, construction avoiding neccssi- 
ty of passing on, § 128, p. 882, n. 71 
Construction, 

Buildings and structures, § 1, pp. 660-665 
Procedure laid down by legislature, § 11, p. 603 
Construction of statutes conferring power, S 6, p. 682 
Construction operation, drugstore, S 171 
Construction standards, architectural and structural 
designs, § 48, p. 758 

Constructions of ordinances and regulations, §§ 128- 
179, pp. 881-935 
Abattoir, § 156 

Accessory uses and buildings, generally, ante 
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Ck>nstructions of ordinances and regulations—Confd 
Agricultural use, § 157 
Aimexed territory, status, § 134 
Appcal and review, generally, ante 
Application to persons and places, S 133 
Architects* compensation, § 136 
Architectural designs, §§ 141-147, pp. 900-907 
Area of building lots or plots, § 144 
Billboards, § 158 
Boarding houses, § 159 
Bowling alleys, § 169 
Broker^s compensation, § 136 
Building, § 160 
Business, § 161 
Oemeteries, § 128, p. 884 
Churches, § 172 
Club, § 162 

Collateral operation and efPect, § 136 
Ck)lleges and universities, § 172 
Community water works, § 156 
Contemporaneous construction, § 128, p. 883 
Contracts, § 136 
CJonvent, § 155 

Declaratory judgment, § 339, pp, 1162-1167 
Deeds and conveyances, § 1^ 

Dry cleaning establishment, § 167 
Educational institutions, § 172 
Emergency clause, § 132 
Farm, § 167 
Fraternity, § 162 
Fraud, § 136 
Funeral horne, § 174 
Garages, § 163 

Garden type apartments, $ 147 
Govemmental bodies as subject to restrictione, 
$ 135 

Grayestones, § 144 

Greenhouse, § 157 

Height of buildings, § 141 

Hospitals, S 164 

Hotels, § 159 

House trailers, § 146 

Industry, § 173 

Institution, § 105 

Intoxicating liquor license, § 136 

Invalid emergency clause, § 132 

Junk yards, § 166 

Landlord and tenant, § 138 

Laundry, § 167 

Liboral construction, § 129 

Manufacturing, § 168 

Meaning of words, $ 130 

Mechanics’ liens, collateral operation and effect, 
§ 136 

Merchantable title, § 136 
Misrepresentation, § 136 
Monuments, § 144 
Hotels, §! 143, 150 
Multiple dwellings, § 143 
Natural import, words, § 130 
Neighborhood, § 155 
Nuisance, § 139 
Nursery, $ 167 
Nursing homes, § 164 
Office, § 156 
Office building, § 165 
OlT-street parking, § 128, p. 883 


ZONING 

Constructlons of ordinances and regulations—Confd 
Operative date, § 132 
Parking lot, § 163 
Permits and certificates, post 
Profession, § 155 
Professional, § 155 
Badio mast, § 155 
Bear lot lines, § 141 
Becreational facilities, § 169 
Bestaurants, § 170 
Betail store, § 171 
Betroactive operation, § 132 
Biding academy, § 172 
Sanitariums, § 164 
Schools, § 172 

Separation by thoroughfare, § 144 
Setback lines, § 142 
Signs, § 158 

Single-family dwellings, § 143 
Skating rinks, § 169 
Slaughterhouse, § 156 

Spocifie performance, realty contract, 8 136 
Stoneyard, § 155 
Striet construction, § 129 
Structural designs, §§ 141-147, pp. 900-907 
Time of taking effect, § 132 
Trade, 8 173 
Trailer courts, § 159 
Used car lots, § 163 
Uses and use districts, generally, post 
Variances or ezceptions, authorizing provisions, 
§ 279 

Warehouses, § 176 
Yards, § 146 

Constructive notice, ordinance, S 14 
Contemplated use, non-conforming uses, § 185 
Contemporaneous conditions, reasonableness, deter- 
mination, § 69 

Contemporaneous construction, § 128, p. 883 
Contempt, 

Injunctlons against violations, punishment as, 
§ 415 

Mandamus proceeding, violator joined as real par- 
ty respondent, 8 392 

Continuance, nonconforming uses, § 63, p. 798; 8 139 
Beasonableness, S 79 
Contracts, 

Amendments, 8 88 

Collateral operation and effect, 8136 
Estoppel, 8 21 
Municipal coundl, § 1, p. 664 
Permits and certificates, 8 239 
Controlling factor, S 1, P. 663, n. 21 
Controlling principle, 817, p. 713, n, 2 
Convalescent homes. Nursing homes, generally, post 
Convenience of community, § 2, p. 668 
Couvent, construction and operation, S 155 
Schools, 8 172 

Coordinatlng committee, . procedural requlrements, 
§ 45, n. 58 

Copying, by-laws into town records, § 13 
Coram nobis, subsequent review, S 375 
Cosmetologists. Beauty shops, generally, ante 
Cost bond or recognizance, appeals, S 350 
Costs, 

Appeal and review, ante 
Fees, generally, post 
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Ooste—CJontinn^ , 

Injunctions against ylolatlons, 3 ^ 

Go-tenant, attack on yalidity, § 20 
Ootton gin, 

Operation area, § 8, p. 688, n. 87 
Residence distrlcts, dasslfication of nses permit- 
ted, § 56,'^p. 778, n. 18 

Couneil meeting ontside town boundaries, § 45, n. 58 
OoTinties, 

Goveming rules, 31 , p. 663, n. 23 
Restrlcted highway areas, 8 5. p. 674, n. 13 
Sewage disposal piant, 3 8, p. 688, n. 87 
Connty commissioners, regulatione, 3 6, p. 674, n. 16 
Oounty contracte, § 1, p. 664 

Oounty planning and zoning commission, quasi judidal 
function, § 1, p. 664, n. 26 

Oounty rural zoning commission, rezoning, 8 82, n. 64 
County zoning commission, City acting to assist, § 68, 
p. 809 

Oounty zoning distrlct, election, 3 6, p. 679, n. 52 
Oourse of construction, non-conforming building or 
use, 8186 
Oourts, 

JudiciaI notlce, 

*Appeal ai^ review, subsequent review, § 384 
Ordlnances, 3 14 
Jurisdiction, generally, post 
Mandamus, generally, post . 

Beferees, generally, post 
Res judicata*, generally, jwst 
Oovenant . restriction distingui&bed,j3 1| P* 664 
Oovered porch, construction and operation, yards, 
8 145 

Oreameries. Dairies and dairy products, generally, 
post 

Oreation, boards of appeals or adjustment, 8 204 
Oredibility of wltnesses, appeal and review, subse¬ 
quent review, scope and extent, 3 387 
Orematories, 

Injunctions against violation, estoppel, 3 401, n. 48 
TTse of property, reasonableness, 8 74, m 38 
Oriminal liability, landlords, 3 417 
Oriminal prosecutions, 

Appeal, § 422 

Fines and penaltles, generally, post 
Injunction, §§ 340, 396 
Defenses, § 400 

Oross-action, injunctions, evidenoe, 3 408 
Oross examination, 

Boards of appeals or adjustment, witnesses, § 213 
Permits and certiflcates, applications, 3 233 
Yariances or exceptions, hearings, 3 303 
Orystallizing present uses, 3 2, p. 667, n. 59. 

Oubic content, 

Architectura! and structural designs, 3 141 
Buildings, 3 48, p. 760 

Reasonableness, 8 73, p. 816 
Ourb cut, garage owner, permit, 3 65, p. 799, n. 81 
Ourtallment of trafflc, 8 48, p. 759, n, 85 
Oustom and usage, construction and operation, mean- 
ing of words, 3 130 
Dairies and dairy products, 

Farmlng, 8 157 
Non-conforming uses, 

Alteration bf structures, 3 195 
Change, 3 189, n. 7 
Roadside stand sale, 3157 . 


Damages, 

Injunctions, wrongful Issuance, 8 416 
Injunctions against violations, relief granted, 
§ 411 

Permits and certificates, delay in issuance, 3 224, 
p. 985, n. 7 

Special damage, generally, post 
Taking of property without, § 29 
Dams, non-conforming uses, unlawful use, 8 188 
Dance halls, 

Non-conforming uses, 

Alterations, 3 195 
Ohange of use, § 189 
Due process, § 65, p. 798, n. 81 
Enlargement, 3 191» n. '50 
Permits, discretionary power, 8 42, p. 751, n. 26 
Dance studios, accessory uses and buildings, 3 177 
Dancing schools, construction and operation, educa- 
tional institutions, § 172 

Dangerous structure or use, property owners, consent, 
3 43 

Day school, permits and certificates, church building 
use, § 224, n. 6 

De facto oflSicers, boards and eommissions, § 12, n. 90 
Death, appeal and review, substitution of parties, 
3 366 

Deceit Fraud, generally, post 
Decisions, 

Appeal and review, generally, ante 
Boards of appeals or adjustment, § 214 
Boards or officers, presumptions, § 362, p. 1201 
Permits and certificates, applications, § 234 
Variances or exceptions, post 
Dedarations. Affidavits, generally, this index 
Declaratory judgments, § 339, pp. 1162-1166 
Actual controversy, 3 399, p. 1164 
Administrative remedy, exhaustion of remedies, 
3 339, p. 1165 

Amendment of ordinance, § 339, p. 1164 
Appeal and review, 8 339, pp. 1162-1166 
Burden of proof, § 363, p. 1203, n, 61 
Olass actions, 3 352 
Intervention, 8 352 
Issues considered, 8 367, n. 55 
Necessary parties, 3 352 
Notice of proceedings, § 355 
Parties, 3 352 

Representative actions, § 352 

Weight and sufflciency of evidence, 8 365, p. 

1212 

Enfordng regulations, 8 393 
Mandamus, existenee of other remedy, 3 347, n. 11 
Defaults, appeal and review, 8 367 
Defects, appeal and review, papers served, 3 355 
Defenses, 

Fines and penaltles, § 418 
Burden of proof, § 420 
Injunctions, post 

Permits and certificates, revocation procedure, 
3 248 

Definiteness of regulation, § 25 
Definitions, 31, pp. 660-665 
Abandon, 8198 

Abuse of discretion, 3 329, p. 1134, n, 50 
Block, 8 149, n. 7 
Oomprehensive plan, 3 30 
Oonstruction and operation, 3130 
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Definitions—Continued 
Discontinued, § 198 
Effective, § 11, p. 696, n. 55 
Establish, § 11, p. 696, n. 55 
Existing use, § 184 
Family, § 143 
Greenhouse, § 157, n. 13 
Lot, §144 

Nursery, § 157, n. 13 
Plan, § 30, n. 86 
Plot, § 144 
Premlses, § 148, n. 6 
Rear yard, § 145, n. 61 
Residence, § 149, n. 7 
Rezoning, § 81 

Spot zoning, § 34, n. 42; § 91, p. 843, n. 34 
Substantial, § 25, n. 49 
Delay, 

Appeal and review, ante 
Attacking validity, § 21 
Delegation of power. 

Administrative officers or boards, § 9 
Amendments or modiflcations, § 82 
Equal protoction of the laws, § 28 
Permits, § 65, p. 802 
Source of power, § 6, p. 677 
Striet construction, § 17, p. 714, n. 8 
Validity, § 42 
Variance, § 66 

Delivery, pennits and certificates, § 238 
Demolition, non-conforming use buildlngs, § 197 
Demun'or, appeal and review, 

Petition or coinplaint, § 357, p. 1191 
Statement of appeal, § 366 

Denoralnational cducational purposes, § 6, p. 681,* n. 60 
Denslty of population, § 8, p. 689; § 64 
Control objective, § 2, p. 670 
Reasonableness, §§ 69, 80 
Dentists, 

Accessory uses and buildings, § 177 
Advertising signs, § 60, n. 13 
Apartment house distriets, § 150 
Declaratory judgment, § 339, p. 1163, n. 72 
Residence distriets, classification of uses permit- 
tod, § 56, p, 779, n. 18 
Use of property, § 54, p. 768, n. 47 
Depositlons, 

Airports and landing ficlds, appeal, § 364, n. 86 
Certiorari, variances or exeeptioiis, grant or re- 
fusal, § 338, p. 1161. 

Dopoaits from land, taking prohibited, § 29, n. 81 
Dopots, 

Reasonableness, classiilcation of usos perinitted, 
§ 75. p. 824, n. 82 

Reaidential area, spot zoning, § 01, p. 845, n. 43 
Dcpreciatiou of valuo. 

Roundary dividing Street, § 75, p. 823, n. 63 
Conllscation. § 37, p. 748. 

Injunctions against vlolations, property owners, 
§ 404 

Protection, § 2, p. 606, n. 55 
Deprlvation of nse for public good, § 1, p. 601, n. 7 
Depth, l)ullding lots, validity, § 48, p. 760 
Derogation, public welfare, § 16, p. 708 
Doseription, 

Distriets, § 25 

Property, notice of bearing, § 11, p. 697 
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Designatlon, administrieitlye bodies or officifds, § 201 
Designs, 

Architectural designs, generally, ante 
Structural designs, generally, post 
Development of proj^rty, § 1, p. 661 

Future developments, generally, post 
Deviation, general rule of enabling statute or ordi- 
nance, § 17, p. 714, n. 8 

Digression from plan, materiality, § 30, n. 86 
Diner, construction and operation, restaurants, § 170 
Dining rooms. Restaurants, generally, post 
Direction of improvements, considering, § 24, p. 726 
Disadvantage, variances or exceptions, single owner, 
§ 293, pp. 1074-1077 

Disappointment, variances or exceptions, use of prop¬ 
erty, § 290, p. 1069 

Discontlnuance, non-conforming uses, § 198 
Discrepancy, permits and certifleates, application, 
§ 238 

Discretion of court, injunction against violations, § 394 
Discretionary power, § 17, p. 711 
Boards of appeal or adjustment, 

Bxercise of powers, § 211 
Reconslderation of decision, § 218 
Boundary lines, § 32 
Mandamus review, § 345 
Permits and certificates, 

Exercise of power to grant, § 224 
Revocation, § 244 
Discrimination, § 15, p. 701 

Appeal and review, § 323, pp. 1111-1121 
Boundary dividing Street, § 57, p. 784 
Building lines, § 49 
Classifications, propriety, § 33 
Equal protection of the laws, § 28 
Exercise of power, § 17, p. 716 
Multiple dwellings, § 51 
Prefabricated houses, § 48, p. 769, n. 81 • 

Setback lines, § 49 
Signs or billboards, § 60 
Spot zoning, § 20, n. 53 

State constltutional provislons, § 6, p. 678 
Dismissal, 

Appeal and review, ante 

Permits and certificates, administrative review of 
appeal, § 266 

Variances or exceptions, petition, § 308 
Disposal planta. Sewage dlsposal piant, generally, 
post 

Disqualification, 

Judge, appeal and review, § 366 
Variances or exceptions, board members, § 304 
Distinguished, variances or exceptions, § 273 
District of Columbia, § 5, p. 676 

Promulgation of regulations, power, § 9, n. 12 
Zoning commission, legislative function, § 1, p. 
663, n. 22 

Districting means zoning, § 1, p. 661, n. 8 
Distriets, 

Business distriets, generally, ante 
Gommercial distriets, generally, ante 
Industrlal distriets, generally, post 
' Municipality, separation or divislon, § 1, pp. 660- 
066 

Residental distriets, generally, post 
Uses and use distriets, generally, post 
Validity. § 31 
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Dividing lines. Boundariec^ generally, ante 
Division into districts, mnnicipality, § 1, pp. 660-665 
Doctors. Physlcians and Surgeons, generally, post 
Docmnents, appeal and seview, return, § 358 
l>og kennels, non-conforming nses, 

Ohange of use, § 189 
Existing use, § 184 

l>og racing, non-conlormlng uses, change in use, § 189, 
n. 2 

Domestic employees, accessory buildings, use for resi- 
dence, § 64, p. 768, n. 46 

Dominant consideration, public welfare, § 16, p. 706, n. 
51 

Dormitories, construction and operation, schools, § 172 
Double office holding, commission members, § 9 
Doughnuts, preparation and sale, § 151 
Draft of ordinance, maps, errors, § 25, n. 64 
Drag racing, non-conforming uses, unlawful use, § 188, 
n. 81 

Dralnage problems, § 24, p. 726, n. 23 

Drilling for oil, law of capture, § 8, p, 689, n. 80 

Drive-in tbeaters, 

Amendments or modificatlons, 

Best use of property, § 92, n. 63 
Notice of hearing, § 110, n. 37 
Work already completed, § 90, n. 29 
Business districts, use of property, reasonable- 
ness, § 76, n. 17 

Gommerdal districts, use of property, reasonable- 
ness, § 75, n. 17 

Construction ond operation, building, § 160 
Industrial districts, use of property, reasonable- 
ness, J 76, n. 17 
Permits and certificates, 

Temporary permit, § 224, n. 6 
Traffic commission approval, § 224^ p. 988, n. 9 
Use of property, § 64, p. 773, n. 76 
Reasonableness, § 74, n. 34 
Drive-lns, 

Construction and operation, restaurants, § 170 
Uses, § 148, n. 94 

Driveway, garage owner, permit, § 65, p. 799, n. 81 
Drug Stores, 

Amendments or modificatlons, botels, § 97, p. 853, 
n. 10 

Construction and operation, retall store, S 
Intoxicating liquor sale, § 67, n. 23 
Lease, assertion of illegality, § 138, n. 90 
Use of property, residence districts, § 66, p. 777, 
n. 13 

Dry cLeaning plants, 

Classiflcation, § 58, p. 785, n. 73 
Construction and operation, §§ 161, 167 
Due process, § 27 

Condltlonal use permits, f 65, p. 798, n. 81 
Hearing, § 46 

Heigbt of buUdings, § 60, p. 763, n. 13 
Junk yards, hearing on application, § 66, p. 803, 
n. 11 

Nonconforming uses, § 63, p. 795 
Notice, § 46 

Besidential districts, § 55 
Dumps, 

Injunctions against violations, substitution of 
parties, § 405, n. 91 
Use of land, § 62 
Duplex, 

Construction and operation, { 143, n. 35 


Duplex—Continued 

Permit, wrongful issuance, § 45,- n. 56 
Duration, variance or exception, § 288, p. 1064 
Dwellings, 

Apartment houses, generally, ante 
Boarding houses, generally, ante 
Building lines, generally, ante 
Hotels, generally, post 
Multiple dwellings, generally, post 
Old persons* homes, generally, post 
Orphans* homes, generally, post 
Single famlly dwellings, generally, post 
Tenements, generally, post 
Easements, restrictions as constituting § 131 
Eating places. Restaurants, generally, post 
Economic advantage, variances or exceptions, claim, 
§ 293, p. 1076 

Economic community advantages, § 2, p. GGO 
Economic loss, variances or exceptions, claim, § 293, p. 
1076 

Educational institutione, 

Conditional use permits, § 274 
Construction and operation, § 172 
Property owners, consent, § 43 
Use of property, § 64, p. 769, n. 50 
Variances or exceptions, conditional use permits, 
§ 274 

Effect, variances or exceptions, dedsion, § 312 

Effective date, repeals, § 124 

Efficient use, amendments or modificatlons, § 92 

Elections, 

County zoning district, § 6, p. 679, n. 52 
Initiative and referendum, generally, post 
Electric plants, 

Amendments or modificatlons, residential district 
to heavy industrial area, § 97, p. 851, n. 92 
Central station power plants, construction and 
operation § 155, n. 74 
Construction and operation, § 155 
Spot zoning, § 91, p. 846, n. 48 
Electric power lines, § 8, p. 688, n. 83; 5 17, p. 717, 
n. 29 

Confiicting exerdse of power, § 10, n. 35 
House trailers, connection, § 146 
Underground location, § 67 
Use of property, § 54, p. 769, n. 50 
Uses and use districts, § 149 
Elementary school, non-conforming uses, cnlargement, 
§ 193, n. 7 

Bmbalmers. Puneral homes, generally, post 
Bmergency clause, invalidity, § 132 
Emergency housing commission, permits and cer¬ 
tificates, administrative review, § 262, n. 68 
Emergency regulations, 

Apartment houses, § 51, n. 30 
Due process, § 27, n. 66 
Validity, { 18 

Procedural requirements, § 19 
Void emergency provisione, § 23 
Eminent domain, 

CoUateral operation and effect, § 137 
Residential zoning regulations, § 55 
Employee parking lot, injunctione against violations, 
grant of exception, evidence, § 409, n. 29 
Empty packing boxes, notice and hearing, g 46, n. 68 
Enabling act, 

Authorized by, § 17, p. 713 
Exerdse within prindples, § 17, p. 715 
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Enactment of regulations, legislative function, § 1, p, 
662 

Encroacliment; neigliboriiig property, § 2, p. 666, n. 52 
Enforcement, 

Amendments or modifications, § 90 
Appeal and review, §§ 390-422, pp. 1235-1264 
Judgment, § 367 

Engine horse power, reasonableness, § 73, p. 816, n. 6 
Enhancement of valne, boundary dividing Street, § 75, 
p. 823, n. 63 

Enlargement, non-confonning use, § 191 
Enlargement of buildings. Alterations, generally, 
ante 

Equal protection of the laws, § 28 
Equitable application, § 35 

Use of property limitation, § 72 
Equitable estoppel, permits and certificates, revoca- 
tion, § 244 

Equitable owners, variances or exeoptions, applica- 
tions, § 299 
Equitable principies, 

Appeal and review, application, § 333, p. 1149 
Oonformity to, § 17, p. 713, n. 99 
Equity. Laches, generally, post 
Error coram nobis, appeal and review, § 375 
Errors. Mistakes, generally, post 
Escape clause, variances or exceptions, leases, § 292, 
n. 60 

Essential object or purpose, § 2, p. 665 

Established businesses, competition, § 2, p. 670, n. 78 

Esfablishiuent, boundary lines, § 32 

Esthetic. Aestlnetics, generally, ante 

Estoppel, 

Acceptance of beneflts, § 21 
Acquiescence In violation, § 44 
Acts of prodecessor in title, § 21 
Administrative oflScer^s conduct, § 44, n. 52 
Amendments or modifications, § 89 
Appeal and review, ante 
Deelaratory judgment, § 339, p. 1163, n. 70 
Deed by City, restrictive covenant, § 5, p. 675, 
n. 25 

Enforcement of ordinance, § 300 
Failure to enforce regulations, § 44 
Garages, permits and certificates, revocation, 
§ 261 

Gasollne filling stations, permits and certificates, 
Grant, § 258, n. 39 
Revocation, § 261 

Injunctions against violations, defenses, §§ 399, 
401 

ILandlord and tenant, signs and window lettering, 
§ 138, n. 96 

Mandamus, testing validity of ordinance, § 346, p. 
1177 

Parking lots, permits and certificates, revocation, 
S 261 

Permits and certificates, 

Administrative review, § 262 
Power to grant, nature, § 223 
Revocation, § 244 
Unauthorized permlt, § 238 
Purchaser of property, § 21 
Setback and driveway agrecment, inconsistent 
provisions, § 131, n. 11 
Validity, f 21 

Eventual liquidation, nonconforming uses, § 63, p. 796 


Eviction, housing accommodations used in violation, 
§ 138 
Evidence, 

Admissibillty of evidence, generally, ante 
Amendments or modifications, 

Board or commission, § 120 
Need, § 112 

Appeal and review, ante 

Boards of appeal or adjustment proceedings, 5 213 
Burden of proof, generally, ante 
Certiorari proceedings, administrative procecd- 
ings review, § 336 

Considered by commission, disclosure^ § 11, p. 695, 
n. 47 

Cross examinatlon, generally, ante 
Deelaratory judgment, actual controversy, § 330, 
p. 1164 

Expert opinions, generally, post 
Fines and penalties, § 420 
Garages, permits and certificates, application 
hearings, § 257 

Gasoline filling stations, permits and certificates, 
application hearings, § 257 
Injunctions against violations, §§ 407-409 
Decree conforming, § 411 
Parking lots, permits and certificates, application 
hearings, § 257 

Permits and certificates, post 
Presumptions, generally, post 
Validity, § 15, p. 701 
Variances or exceptions, post 
Weight and sufficiency of evidence, generally, 
post 

Examinations, permits and certificates, premises, 
§ 233 

Excavation operations, 

Common-law rule, § 5, p. 674, n. 16 
Gravel, post 

Use of land apart from structures, rcasonable- 
ness, § 78 

Excavations, use of property, § 62 
Exceptions. Variances or exceptions, generally, post 
Exclnsiveness, appeal and review, statutory remedy, 
§ 333, p. 1150 

Excuse, appeal and review, delay, § 353 
Exeeutive session, 

Boards of appeals or adjustment, § 213, n. 16 
Variances or exceptions, hearing, § 303 
Exceutors and administrators, appeal and review, 
substitution of parties, § 366 
Exemptions, 

Municipal buildings, § 24, p. 727 
Structures essential to health, safety or welfare, 
§ 54, p. 774 
Exercise of power, 

Amendments or modifications, $82; §§ 100-123, 
pp. 856-878 

Boards of appeals or adjustment, § 211 
Garages, permits and certificates, § 253 
Gasoline filling stations, permits and certificates, 
§ 253 

Manner, § 11, pp. 693-697 
Parking lots, permits and certificates, § 253 
Permits and certificates, § 253 
Power to grant, § 224 
Variances or exceptions, post 
Exercise of privilege, permits and certificates, time, 
§ 240 
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Exhaustlon of adnilnistrative remedies, 

Appeal and review, $ 334 
Injunctlons, § 344 
Ezhibits, . 

Appeal and review, retum, § 358 
Dedaratory judgments, actual controversy, § 339, 
p. 1164 

Bxistence of other remedy, mandamus, § 347 
Exlsting conditions, test of validity, § 16, p. 711 
Bzisting uses, 

Amendments or modidcations, consideration, § 93 
Considering, § 24, p, 726 
Expansion, 

Business district, § 57, p. 783, n. 67 
Konconforming uses, stopping, reasonableness, 
§ 79 

TJse, appeal and review, weight and sufficiency of 
evidence, § 365, p. 1216, n. 20 
Bxpediency questions, appeal and review, § 324 
Expenses, 

Boards of adjustment, § 204 
Variances or exceptions, incurring in antidpation 
of event, | 293, p. 1077 

Bxpert judgment, appeal and review, local boards of 
adjustment, testing, § 327, p. 1129, n. 33 
Bxpert opinions, 

Appeal and review, weigbt, § 366, p. 1211 
Beasonableness, § 69 

Variances or exceptions, value, § 307, p. 1089, n. 
95 

Bxploration, oil and gas, urban areas, § 8, p. 689 
Bxploslon, non-<k)nforming uses, damaged or destroyed 
buildings, reconstruction or repalr, § 197 
Bxtension, 

Non-confonning use, § 191 
Variance or exception, nonconforming use, § 270 
Bxtent of review, 

Appeal and review, ante 
Subsequent review, post 

Bxtent of use, buildings and structures, § 1, pp. 660- 
665 

Babrlcating metals, use of property, S 54, p. 771, n. 53 
Factories. Manufacturing, generally, post 
Fair grounds, accessory uses and buildings, § 176 
Fair trial, variances or exceptions, hearing, § 303 
False representations. Fraud, generally, post 
Family life, safe, healthfui, and comfortable, § 2, p. 
669, n. 69 

Farms and farming. Agricultural use, generally, ante 
Federal Constitution violations, § 6, p. 678 
Federal court, appeal and review, 

Jurisdlction, § 351 

Motion to dismiss complaint, § 357, p. 1193 
Fees, 

Injunctions against violations, § 413 
M andamus, failure to pay as bar, § 346, p. 1173, n. 
82 

Permlts and certificates, § 65, p. 802; J 237 
Bences, 

Front yards, reasonableness, § 73, p. 815, n. 6 
Heigbt, validity, § 50 

Reasonableness, public destruction, § 69, n. 69 
Townsbip resolution, § 6, p. 682, n. 60 
Berris wbeels, 

Classification, § 58, p. 785, n. 73 

Oonstpuctlon and operation, recreational facilities, 

§ 169 


Fertillzers, nursery or greenbouse sale, § 157 
Field houses, reasonableness, classification of uses per- 
mitted, § 75, p. 824 
Filing, 

Amendments or modificatione, § 115 
Proposed change, § 116 
Appeal and review, 

Process or other notice, § 355 
Time for proceedings, § 353 
Boards of appeals or adjustment, decision, § 216 
Charts, § 13 

Descriptive matter, § 13 
Maps, § 13 
Ordinances, § 13 

Procedural requirements, § 47 
Permits and certificates. 

Administrative review, notice, § 264 
Application, § 228 
Plans, § 13 

Variances or exceptions, decision, § 311 
Fili removal, mandamus, issuance of permit, $ 346, 
p. 1175, n. 96 

FUling stations. Gasoline filling stations, generally, 
post 

Final decision, appeal and review, § 368 
Finality of decision, 

Permits and certificates, applications, § 236 
Subsequent review, § 377 
Variance, § 66, n. 11 

Financial advantage to owner, validity, § 37, p. 747, 

' n. 85 

Financial considerations, variances or exceptions, 

§ 293, p. 1076 

Financial interest, boards and commission members, 

§ 12 

Findings of fact, 

Boards of appeals or adjustment, § 214 
Permits or certificates, § 234 
Fines and penalties, §§ 390-422, pp. 1235-1264; §§ 417- 
422, pp. 1259-1264 
Admissibility of evidence, § 420 
Appeal and review, § 422 
Character of proceedings, § 417 
Civll remedy, empJoyinent, § 418 
Defenses, § 438 

Bmployment of civil remedy, § 418 

Evidence, § 420 

Extent of punishment, § 417 

Form of proceedings, § 417 

Judgment, § 421 

Landlords, § 417 

Nature of punishment, § 417 

Pleadings, § 419 

Power to impose, § 417 

Prior failure to enforce regulation, § 417 

Unapproved plan, use, § 417 

Validity, § 417 

Weight and sufficiency of evidence, § 420 
Fire-flghting equipment, non-conforming uses, exten- 
sion, § 191 . 

Fire hazards, structures, exclusion, § 17, p. 717 
Fire safety, § 2, p. 669, n. 73 

Loss to individual, § 37, p. 745, n. 77 
Setback lines, § 49, n. 3 
Fire stations, 

Amendments or modificatione, .municipal struc¬ 
tures, § 81, n. 56 
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Fire stations—Continued 

Governmental use of property, § 136, n. 64 
Temporary injunction, § 412, n. 54 
Fires, non-conforming uses, 

Dainaged or destroyed buildings, reconstruction or 
repair, § 197 

Repair, § 63, p. 798, n. 74 
Fireworks factories, industrial distriets, § 153 
First class city horne rule aet, § 6, p. 673, n. 12 
Fish fry business, non-conforming use, increase In 
amount or intensity, § 193, n. 08 
Fish reduction piant, permits, injunctions, § 341, n. 30 
Flag poles, height of buildings, § 141 
Flats, coiistruction and operation, § 143, n. 35 
Flexlbility, § 2, p. 666, n. 52; § 81, n. 54 
Floor space, 

Architectural and structural designs, § 141 
Implied authority, § 8, p. 688, n. 85 
Minimum, § 48, p. 760 

Non-conforming uses, enlargement, § 191, n. 42 
Reasonablenoss, § 73, p. 816 
Florist shop, residence converted into, § 63, p. 795, n. 
60 

Food supply business, injunctions, resldential district 
premises, § 397, n. 26 

Football stadium, non-conforming uses, extension, 
§ 191 

Form of proceedings, fines and penalties, § 417 
Forms, 

Appeal and review, § 350 
Ballot, votiiig, § 11, p. 697 
Boards of appeal or adjustment, decisions, § 215 
Injunction proceedings against violations, § 394 
Permits and certiflcates, § 238 
Application, § 228 

Foundation of authority, police power, § 16, p. 705, n. 
45 

Foundries, 

Business distriets, use of property, reasonableness, 
§ 76, n. 17 

Gommercial distriets, use of property, reasonable¬ 
ness, § 75, n. 17 

Fraternal clubs, variances or exceptions, limitations 
on power, § 282, p. 1052, n. 57 
P^at(^^nities, 

Coiistruction and operation, § 162 
Multiplo dwelling, § 51, n. 25 
Roslcieiicti distriets, classiflcation of uses pennit- 
ted, § 56, p. 779, n. 25. 

Single-family dwcilings, § 143, n. 38 
Fraud, 

Boards of appcals or adjustments, reconsideration 
of dccision, § 218 

CollatcTal operation and olTect, § 136 
Carag(»s, permits and certificates, concliisiveness 
of deciaion, § 259 

Gasolino filllng stations, permits and certificates, 
conclusiveness of dccision, § 259 
Inducing reiieal, knowledge, § 132, n. 33 
Mandamu.s, 

ISKuancc of permits, § 346, p. 1175 
Trial do novo, § 345 

Parklng lots, permits and certificates, conclusive¬ 
ness of dccision, § 259 

Permits and certificates, revocation, §§ 244, 245 
Variances or exceptions, 

Dccision, conclusiveness, 8 312 


Fraud—Continued 

Variances or exceptions—Continued 

Limitations on power, § 282, p. 1048 
Vendor of property, § 14 

Freeway, freezing property for future needs, § 17, p. 
717, n. 31 

Freezing property for future needs, § 17, p. 717, n. 31 
Freight terminals, 

Apartment house distriets, § 150 
Construction and operation, § 155 
Industrial distriets, § 163 
Injunctions against violations, parties, § 404, n. 
74 

Non-conforming uses, § 186, n. 59 

Change permitted by regulations, § 190 
Nuisance, § 139, n. 1 

Freight yard, resldential distriets, validity of distriet- 
ing, § 67, p. 783, n. 57 

Front porch, construetion and operation, setback lines, 
§ 142 

Front Wall, height of buildings, § 141 
Front yards, 

Construction and operation, § 145 
Fences, reasonableness, § 73, p. 815, n. 6 
Validity, § 48, p. 759 
Walls, reasonableness, § 73, p. 815, n. 6 
Frontage, 

Amendments or modifications, dwellings, 8 68 
Building lots, validity, § 48, p.. 760 
Construction and operation, § 155 
Variances or exceptions, exercise of power, § 285, 
n. 76 
Fuel stoi-age, 

Business distriets, 8 151 
Coal yards, generally, ante 
Non-conforming uses, change, § 189, n. 2 
Uses, residential distriets, § 149 
Function, 

Permits and certificates, 8 239 
Variances or exceptions, § 269 
Fundamental policy, § 2, p. 665, n. 51 
Funeral homes, 

Accessory uses and buildings, § 177 
Appeal and review, neighborhood improvement, 
evidence, § 365, p. 1218, n. 26 
Construction and operation, § 174 
Injunctions, residential zones, 8 397 
Notice of prohibited zone, § 74, n. 34 
Nuisance, 8 139, n. 1 

Permits and certificates, restricted zone, § 224, p. 
989, n. 18 

Reasonableness, classification of uses permitted, 

8 75, p. 825 

Residence distriets, classification of uses permit- 
ted, § 56, p. 778, n. 18 
Spot zoning, § 91, p. 847 
Uso of property, § 54, p. 768, n. 46 
Variances or exceptions, 

One family dwelling use; § 273, n. 94 
Rooming house used, § 293, p. 1076, n. 72 
Fungicides, nursery or greenhouse sale, § 167 
Furtherance of public welfare, 8 1, p. 063, n. 21 
Future conditions, 8 2, p. 667 
Futuro developments, 

Restrictions considering, § 24, p, 726 
Speculation, validity, 8 15, p. 704 
Use of property, residence distriets, 8 55 
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Future needs, consideriug» § 24, p. 726, n. 26 
Oaming liouses, § 8, p. 690, n. 99 

License, permite and certidcates, decision, § 234 
Nonconforming uses, § 63, p. 796, n. 60 
Use of property, § 54, p. 768» n. 46 
Garages, § 8, p. 690 

Accessory uses and buildings, § 176; § 177, n. 32; 
§179 

Alterations, reasonableness, § 77, n. 27 
Amendmente or modidcations, residentia! distrlct 
exclusion, § 97, p. 853, n. 7 
Apartment districte, § 59, p. 789, n. 99 
Appeal and review, § 330 

Presumptions, § 362, p. 1203 
Architectural and structural designs, § 141, n. 13 
Business districte, § 151 
Ck)nstruction and operation, § 163 
Fines and penalties, defenses, § 418, n. 85 * 

Municipal erectlon, § 135, n. 53 
Non-conformlng uses, 

Change permitted by regulation, § 190 
Existing use, § 184 
Improper extenslon, § 191 
Prior abandoned use, § 187, n. 67 
Permite and certiflcates, §§ 260-261, pp. 1013- 
1024 

Adjacent property owners, consent, § 266 
Alteration of property, approval or consent, 
§265 

Approval, use of property, ete., § 265 
Change of regulation pending appllcation, 
§ 251 

Condusiveness of decision, § 259 
Consent, § 250 

Decision on application, § 258 

Bffect of permlt, § 260 

Bvldence on application hearing, § 257 

Exercise of power, § 253 

Hearing on application, § 257 

Notice of hearings § 257 

NulUflcatlon, § 261 

Ohjectlons to application, walver, § 257 
Operation of permit, § 260 
Power to grant, § 252 
Proceedings to procure, § 254 
Protest, § 253 

Rehearing on application, § 257 
Eequirement, § 250 
Revocation, § 261 

Use of property, approval or consent, § 255 
Validlty, § 260 

Walver, objection to application, § 257 
Property owners, consent, § 43 
Residence districte, truck storage, § 56, p. 778, n. 
16 

Use of property, § 59, pp. 787-790 
Residential districts, § 149 
Variances or exceptions, §§ 316-319, pp, 1099-1103 
Qarbage disposal. Sewage disposal piant, generally, 
post 

Garbage dump, spot rezoning, § 139, n. 1 
Garden apartmente, 

Amendmente or modlhcations, § 83, n. 80 
Comprehensive plan, § 87, n. 11 
One and two family dwellii^s, § 98 
Appeal and review, aggrieved persons, § 321, p. 
U09, n. 45 


Garden apartmente—Continued 

Construction and operation, § 147 
Permite and certiflcates, area of project, § 224, 
p. 989, n. 18 
Rezoning, § 61, n. 29 

Gardening, construction and operation, § 157 
Garment cleanlng, pick up depot, accessory uses and 
buildings, § 177 

Gas. Petroleum producte, generally, post 
Gas manufacturing piant, 

Nonconforming uses, § 63, p. 796, n. 65 
Use of property, § 64, p. 769, n. 60 
Gasoline fllling stations, § 8, p. 600 

Accessory uses and buildings, § 176 
Admissibility of evidence, permits and certiflcates, 
§ 258, n. 35 

Amendmente or modiflcations, 

Bxclusions, § 97, p. 852, n. 98 
Work already completed, § 90, n. 29 
Appeal and review, § 330 

Petition or complaint, § 357, p. 1190, n. 48 
Presumptions, § 362, p. 1203 
Business districte, § 161 
Ohurches, proximity, § 2, p. 669, n. 73 
Classiflcations, § 33, n. 27 
Commercial districte, § 162 
Construction and operation, garages, § 163 
Interlocutory injunction restraining erection, 
§ 412, n. 54 
Mandamus, 

Incidental permit not applied for, § 346, p. 
1173, n. 82 

Petition, sidewalk driveway, § 357, p, 1190, n. 
48 

Non-conforming use, 

Abandonment, § 198, n. 82 

Contemplated use, § 185 

Increase in amount or intensity, § 193, n. 98 

New buildings, § 196 

Permits and certiflcates, §§ 250-261, pp. 1013-1024 
Adjacent property owners, consent, § 256 
Alteration of property, approval or consent, 
§ 255 

Approval, use of property, etc., § 256 
Change of regulations pending application, 
§ 251 

Condusiveness of decision, § 259 
Consent, § 256 

Decision on application, § 258 

Bffect of permit, § 260 

Evidence on application hearing, § 257 

Exercise of power, § 253 

Hearing on application, § 257 

Notice of hearings, § 257 

Nulliflcation, § 261 

Objections to application, walver, § 257 
Operation of permit, § 260 
Power to grant, § 252 
Proceedings to procure, § 254 
Protest, § 253 

Rehearing on application, § 257 
Requirement, § 250 
Revocation, § 261 

Use of property, approval or consent, § 255 
Validity, § 260 

Waiver, objection to application, § 257 
Property owners, consent, § 43 
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Gasoline filliug stations—Continued 
Hesidence districts, § 56, p. 777, n. 13 
Specifled distance, § 154, n. 62 
Theaters, proximity, § 2, p. 669, n. 73 
Use of property, § 54, p. 768, n. 46; § 59, pp. 787- 
790; § 148 
Consent, § 77 
Heasonableness, § 77 

Variances or exceptions, §§ 316-319, pp. 1099-1103 
Gasoline storage tanks, uses, resldential districts, 
§ 149 

General welfare, eonstruction and operation, § 130, n. 2 
Geological stratas, § 24, p. 726, n. 23 
Gerrymandering, racial status, § 40, n. 8 
Glass, porch enclosure, § 73, p. 815, n. 6 
Glass Products, commercial districts, manufacturing, 
§ 152 

Gold Icttering, signs, dnigstore Windows, § 138, n. 96 
Golf clubs, 

Appeal and review, sliam, presumption, § 362, 
p. 1195, n. 15 

Mandamus, permit to flU swampy depression, 
§ 346, p. 1175, n. 95 

Residence districts, classidcation of uses permit- 
ted, § 56, p. 781 
Good faith, 

Amendments or modifications, initiation of pro- 
ceedings, § 103 
Api>eal and review, 

Boards or officers, § 327, p. 1127 
I^gislative body, § 324, n. 08 
Injunctions against violations, defenses, § 300, 
n. 37 

Variances or exceptions, limitations on power, 
§ 282, p. 1048 
Gorerning body, 

Amendments or modifications, exercise of power, 
§ 102 

Repeals, § 125 
Governmental agency, 

Board of adjustment, § 205 
Municipality, 8 1, p. 663, n. 20 
Goremmental enterprisos, 

Amendments or modifications, § 07, p. 853 
Application to, 8 135 
Gonditional use permits, 8 274 
Injunctions, use of premises, 8 307 
Variances or exceptions, conditional use perniits, 
8 274 

Governmental function, 8 1, p. 662 
Grade schools, 

Gonstructlon and operation, sebools, 8 172 
Non-conforming uses, enlargement of use, 8 1^3, 
n. 7 

Reasonablenoss, classification of uses permitted, 
8 75, p. 824 

Gratuitous use, non-conforming use, 8 184 
Gravel pits, 

Seo, also, Sand, generally, post 
Amendments or modifications, vested rights, 8 00, 
n. 26 

Bxcavation operations, 8 62 

Appeal and review, special permit applica- 
tion, presuxuptions, 8 362, p. 1202, n. 56 
Mandamus, issuance of permit, 8 346, p. 1175, 
n. 96 

Permits and certificates, conditional use, § 227 


Gravel pits—Continued 

Bxcavation operations—Continued 
Uses, residential districts, § 149 
Non-conforming use, area of use, § 192 
Removal, 8 8, p. 690; 8 62 
Uses, 

Excavations, 8 148, n. 90 
Reasonableness, 8 78, n. 35 
Variances or exceptions, Processing piant in res¬ 
idential use district, § 294, n. 87 
Gravestones, area of building lots or plots, 8 144 
Graveyards. Oemeteries, generally, ante 
Greenbouses, 

Oonstruction and operation, 8 157 
Non-conforming uses, additlons, 8 195, n. 21 
Smokestack violation, prosecution, 8 417, n. 71 
Grocery Stores, 

Appeal and review, suitability of land, evidence, 
§ 365, p. 1216, n. 22 
Beer sales, § 67, n. 23 
Non-conforming use, 

Intoxicating liquors sale, 8 191 
Liquidation, § 63, p. 797, n. 73 
Spot zoning, 8 91, p. 844, n. 36 
Use of property, residence districts, 8 66, p. 777, 
n. 13 

Grounds, permits and certificates, revocation, 8 245 
Grouping power, reasonable exercise, § 68, p. 806, n. 28 
Guest accommodations, 

Accessory buildings, 8 178 
Appeal and review, aggrieved persons, 8 321, 
p. 1110, m 47 

Guide, preliminary plan, future development, 8 H» 
p. 696, n. 55 

IXairdressers. Beauty sbops, generally, ante 
Hardship, 

Equitable application, 8 35 
Exceptions, 8 66 

Non-conforming uses, generally, post 
Particular persons, 8 37, pp. 744-748 
Property owners, 8 2, p. 666 
Reasonableness, 8 72 
Variances or exceptions, 8 66 
Evidence, 8 290, pp. 1065-1069 
Harmless error, appeal and review, 8 388 
Harmonious rclationsbip, zoning and planning, 8 4 
Uay and grain business, amendments or modifications, 
§ 86, n. 93 

Health center, eonstruction and operation, sanitarium, 
8 164 

Health farm, residential districts, 8159 
Health of community, 

Advancement, § 16, p. 706 
Promotion, 8 2, pp. 665-670 
Hearings, 

Amendments or modifications, ante 
Appeal and review, 8 366 
Remand, § 372 

Boards of appeal or adjustment, procedure, § 213 
Building lines, 8 49 

Emergency regulations, procedural requirements, 
8 19 

Garages, permits and certificates, appllcations, 
§ 257 

Gasoline fiUing stations, permits and certificates, 
appllcations, 8 257 
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Hearings—-Contlnued 

Paridng lots, permlts and certificates, appUca- 
tlons, § ^7 

Pennits and certificates, post 
Procedural reqidrements, §§ 45, 4A 
Proposed regulation, § 11, p. 695 
Rehearing, generally, post 
Setback lines, § 49 
Speeial exceptions, § 66 

Temporary regulations, procedural requirements, 

§ 19 

Variances or exceptions, §§ 66, 303, 304 
Hearsay, 

Gasoline filling stations, pennits and certificates, 
administrative hearing, § 268, n. 35 
Permits and certificates, administrative review, 
§ 265, n. 20 

Heavy industrial zones, billboards, § 60, n. 20 
Height districts, District of Columbia, § 6, p. 676 
Height of buildings, 

Apartment bouses, § 50, n. 13 
Appeal and review, substitution of judgment, 
§ 323, p. 1117, n. 76 

Arehitectural and structura! designs, § 8, p. 687 
Heasonableness, § 73, p. 815 
Olass of regulation, § 1, p. 662 
Oonstruction and operation, § l4l 
Non-conforming uses, enlargement, § 191’ 

Si)ecial laws, § 6, p. 679, n. 48 

Structural designs, reasonableness, § 73, p. 815 

Tenement bouses, § 10, p. 693, n. 41 

Enlargement of statute, § 17, p. 715, n. 10 
Validity, § 50 

High scbool districts, eminent domain power, § 137, 
n. 86 

Higb schools, reasonableness, dassification of uses 
permitted, § 76, p. 824 

Higb tension electric line, public need, § 67, n. 25 
Higber uses, exclusion, § 76 
Highway autbority, application to, § 135, n, 54 
Highways, 

See, also, Streets, generally, post 
Billboards, generally, ante 
Conflicting exercise of power, § 10, n. 37 
Intersections, automobile Service stations, § 69, 
p. 789, n. 99 

Preliminary plan, future development guide, § 11, 
p. 696, n. 55 

Restrictive areas along, § 6, p. 674, n. 13 
History of statute, construction and operation, evi- 
dence, § 128, p. 881, n. 65 
Hogs. Pigs, generally, post 
Home rule act, § 5, p. 673, n. 12 
Horses. Riding academies, generally, post 
Horticulture, 

Oonstruction and operation, § 167 
Greenhouses, generally, ante 
Hospitals, 

Accessory uses and buildings, § 176 
Amendments or modifications, 

Bxdusions, § 97*, n. 90 

Gasoline Service station exclusion, § 97, p. 852, 
n. 98 

Appeal and review, burden of proof, reports by 
planning board, § 363, p. 1204, n. ^ 


Hospitals—Oontinued 

Construction and operation, § 164 

Eleemosynary and public institutions, § 130, 
n. 6 

Laundries, § 167 

Injunctions against violations, parties, $ 404, 
n. 75 

Location, § 10 

Mentally deficient and mentally ili persons, post 
Parking lot, nonconforming use, § 42, p. 750, n. 19 
Police power exercise, § 17, p. 714, n. 4 
Reasonableness, dassification of uses permitted, 

§ 75, p. 824 
Residence districts, 

dassification of uses permitted, § 56, p. 780 
Kjiowledge of possibility, § 14 
Sanitariums, generally, post 
Spedfied distance, § 154 
Tuberculosis hospitals, § 6, p. 679, n. 48 
Location, § 17, p. 717, n. 29 
Use of property, § 54, p. 769, n. 60 
Hotel courts, amendments or modifications, residen- 
tial to commerdal dassification, § 97, p. 851, n. 95 
Hotels, 

Accessory uses and buildings, § 176 
Construction and operation, § 159 
Laundries, § 167 
Motels, generally, post 

Reasonableness, dassification of uses permitted, 
§ 75, p. 824 
Residence districts, 

dassification of uses permitted, § 56, p. 779, 
n. 18 

Reasonableness, § 75, p. 825, n. 4 
Use of property, residence districts, reasonable¬ 
ness, § 75, p. 822, n. 52 

House trailer courts. Trailer camps, generally, post 
House trailers, 

Aestbetics, § 52 

Construction and operation, § 146 
Floor space, reasonableness, § 73, p. 817, n. 23 
Licensed site, § 15, p. 702, n. 18 
Permits and certificates, residentia! zone, § 224, 
n. 6 

Validity, § 62 

Housing and restaurant code, implied repeal, § 3, n. 91 
Housing development permit, § 42, p. 751, n. 29 
Housing emergencies, variances or exceptions, power 
to grant, § 276, n. 22 

Housing law, loan and subsidy contract, § 17, p. 713, 
n. 2 

Housing projects, application to, § 135, n. 53 
Housing sbortage, § 7, p. 685, n. 71 

Fines and penalties, defenses, § 418, n. 85 
Permits and certificates, regulation violation, 
§ 224, p. 989, n. 18 
Reasonableness, § 69 
Suspending operation of ordinance, § 51 
Humanitarian noncommerdal uses, residence dis¬ 
tricts, § 56, p. 780 

Humus, nursery or greenhouse sale, § 157 
Hurricane, non-conforming uses, damaged or de- 
stroyed buildings, reconstruction or repair, | 197, 
n. 62 

Hypotbetical grounds, 

Appeal and review, cballenging validity, § 323, 
p. 1115 
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Injiinctioii&--Continiied 
Laches, defenses, § 401 

Liability for securing wrongful issuance, § 416 
Matters considered, § 343 
Nature of proceedings, § 394 
Necessary parties, violations, § 402 
Non-conforming use, 

Abandonment of use, § 199 
Evidence, § 409 
Extensions, § 397 
Replacements, § 397 
To continue, $ 340 

Weight and sufiSciency of evidence, § 409 
Nulsance, use or structure constituting, § 398 
Particular subjects of injunctive relief, § 397 
Parties, §§ 402-405, pp. 1246-1249 
Institution of action, § 403 
Interventlon, § 405 
Names, § 403 
Private indivlduals, § 404 
Property owners, § 404 
Substitutlon, § 405 
Permits or certlflcates, 

Issuance or revocation, § 341 
Restrictions, violations, § 397 
Petition, § 406 
Pleadlngs, § 406 

Decree conforming, § 411 
Special damage or injury, § 406 
Prellminary injunctione, § 412 
Presumptions, § 408 

Prevent use under improper permit, § 342 
Private individuals, § 404 
Process, § 894 

Proper parties, violations, § 402 

Property owners, § 404 

Punishment for violation, § 415 

Real parties in interest, § 402 

Relief granted, §§ 411,412 

Removal of buildings, relief granted, § 411 

Replacements, nonconforming uses, § 397 

Restoration of conditions, relief granted, § 411 

Review of zonlng orders enjoining violations, $ 390 

Revocation of permits or certificates, § 341 

Rezoning, § 340 

Scope of review, § 414 

Service of process, § 394 

Special damage or injury, 

Burden of proof, § 408 
Pleading, § 406 

Structure constituting nulsance, f 398 
Subjects of injunctive relief, 5 397 
Substitution of parties, § 405 
Supplemental biU, new matter, § 406 
Temporary injunctions, relief granted, § 412 
Tenants, 

Parties defendant, § 402 
Special damage, § 404 
UseofbuUding,§397 

Time Itmltatlon in pexznit for construction, $ 397 

Trailer camps, post 

Trlal,§410 

Use constituting nulsance, $ 898 
Use under improper permit, prevention, § 342 
Validity, burden of proof, § 408 
ViolaUons, SI 394-416, pp. 1238-1259 
Waiver, defense, § 399 


Injunctions—Continued 

Weight and sufflciency of evidence, § 409 
Wrongful issuance, liability, § 416 
Injury, variances or exceptions, evidence, § 290, pp. 
1085-1069 

Insane i>ersons. Mentally deficient and mentally 01 
persons, generally, post 

Insecticides, nursery or greenhouse sale, § 157 
Inspection of documents, 

Permits and certificates, application hearings, 
§ 233 

Variances or exceptions, hearings, § 303 
Inspectors, 

Injunctions against violations, parties, $ 403, n. 69 
Injunctive power, § 201, p. 968 
View and examine premises, § 233, p. 998 
Institutlons, construction and operation, § 165 
Insufflcient area for development, § 58, p. 787 
Intended use, non-conforming uses, § 185 
Intensity, non-conforming use, increase, § 193 
Interconnected buOdings. Accessory uses and build¬ 
ings, generally, ante 

Interest sufiQlcient to attack validity, § 20 
Interim ordinance, § 6, p. 681, n. 60 
Interim regulations, renewal of ordinance, § 18 
Interim zonlng, § 17, p. 714, n. 4. 

Interlocutory injunctions, relief granted, § 412 
Interlocutory order, appeal and review, subsequent 
review, decisions reviewable, § 377, n. 33 
Intemal combustion engines, non-conforming uses, 
new instrumentalities, § 194 
Interpretatlon. Construction of ordinances and reg¬ 
ulations, generally, ante 
Intersection comers, § 43, p. 753 
Interventlon, 

Appeal and review, § 352 
Injunctions against violations, 1405 
Intoxicating liquors, § 8, p. 690 

Business districts, use of property, reasonableness, 
S 76, n. 17 

Oollateral operation and effect, § 136 
Oriminal provisions of ordinance prohibiting sale, 
enforcement by injunction, § 23, n. 8 
Non-conforming use, 

Extension and enlargement for sale, § 191 
Sale, § 180 

Package store, appeal and review, aggricved per¬ 
sons, § 321, p. 1110, n. 51 
Sale, § 8, p. 690 
Permits, 

Adjacent property owners’ conscnt, § 65, 
p. 802, n. 5 

Limiting number, S 17, p. 715, n. 10 
Zones, § 67 

State beverage act, § 11, n. 45 
Statutory right, § 10, p. 692, n. 31 
Urban areas, regulation, § 6, p. 678, n. 48 
Invalidity, 

Effect, § 22 

Emeigency clause, § 132 
Partial invalidity, $ 23 
Investigations, 

Permits and certificates, premises, S 233 
Variances or exceptions, board members, $ 303 
Investments. Speculation, generally, post 
Irrational basis, boundary lines, S 32 
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Irregularities, 

Appeal and review, papers served, § 355 
Permits and certiflcates, § 238 
Irreparable injury, injunctions, § 340 
Islands, 

Business island, § 58, p. 786, n. 82 
Spot zonlng, § 34, n. 50 
Isolated lot added to distilct, § 70 
Issues, proof and variance, 

Appeal and review, § 359 

Injunctions against violations, pleadings, § 40G 
Relief granted, § 367 

Jails, 

Construction and operation, authority to establish, 
§ 131, n. 14 

Oonstructions, preventlon, § 74, n. 32 
Governmental use of property, § 135, n. 54 
Use of property, § 54, p. 771, n. 52 
Jewelry shc^s, amendments or modiflcations, hotels, 
§97, p. 853, n. 10 
Joinder of parties, 

Appeal and review, § 352 

Mandamus proceedings, violator of regulation, 
§ 392 

Joint owner, permits and certiflcates, procurement, 
§ 226 

Judgments. Dedaratory judgments, generally, ante 
Judgments and decrees. Dedaratory judgments, gen¬ 
erally, ante 

Judldal function, variances or exceptions, § 281 
Judicial interpretatiozu Construction of ordinances 
and regulations, generally, ante 
Judicial notice, 

Appeal and review, subseqnent review, § 384 
OlF-street parking, § 14, n. 8. 

Ordinances, § 14 

Judicial power, board of appeals or adjustment, § 209 
Judicial review or relief. Appeal and review, gen¬ 
erally, ante 
Junk yards, 

Appeal and review, admissibility of evidence, 
§ 364, n. 85 

Availability of other locations, § 20, n. 50 
Construction and operation, § 106 
Delegation of power, locatlon or operation ap- 
proval, § 65, p. 802, n. 7 
Fences, § 49, n. 7 

Fines and penalties, defenses, § 418, n. 85 
Nonconforming use, § 63, p. 794, n. 54 
Abandonment, § 198, n. 77 
Bxisting use, § 184 
New buildings, § lOC 

Permits and certiflcates, heavy industry zone, 
§ 224, p. 986, n. 7 

lleasonableness, classiflcation of uses permitted, 
§ 75, p. 825 

Residence dlstricts, classiflcation of uses permit¬ 
ted, § 56, p. 779, n. 18 
Special exception, § 271, n. 70 
Storage, § 58, p. 786, n. 77 
Use of property, 

Heasonableness, § 74, n. 40 
Hesidence district, § 55, n. 99 
Jurisdiction, 

Appeal and review, § 351 
Dismissal, { 3^ 

Subsequent review, § 376 


Jurisdiction—CJontinued 

Dedaratory judgment, § 339, p. 1163 
Injunctions against violations, § 394 
Jury trial, appeal and review, § 366 
Justices of the peace, pleadings, prosecution of viola¬ 
tions, § 419 

Justiflcation, § 2, p. 670, n. 75; § 16, p. 706 
Greatest good, § 5, p. 674, n. 13 
Police power, § 7, pp. 683-687 
Juvenile ball, amendments or modiflcations, essential 
flnding presumed, § 105, n. 87 
Kiddie amusement park, amendments or modiflcations, 
estoppel, § 89, n. 24 
Kindergartens, 

Amendments or modiflcations, construction and 
operation, § 128, p. 882, n. 75 
Construction and operation, schools, § 172 
Heasonableness, dassiflcation of uses permitted, 
§ 75, p. 825 

Knowledge orders and regulations, § 14 
Labor camp, industriai districts, § 153 
Laches, 

Appeal and review, § 321, p. 1107, n. 38 
Dismissal, § 360 
Effect of delay, § 354 
Time for proceedings, § 353 
Injunctions against violations, defenses, § 399, n. 
37; §401 

Permits and certiflcates. 

Administrative review, § 262 
Hevocation, § 246, n. 49 
Validity, § 21 

Lake, vacant tracks, one fanodly dwellings, § 73, p. 817, 
n. 25 

Landing flelds. Airports and landing fields, generally, 
ante 

Landlord and tenant, 

Collateral operation and effect, § 138 
Oriminal liability, § 417 
Exempted persons to others, § 133, m 44 
Injunctions against violations. 

Parties, § 402 
Special damage, § 404 
Judicial notice, § 14, n. 8 
Permits and certiflcates, procurement, § 226 
Variances or exceptions, 

Applications, § 299 
Bscape clause, § 292, n. 60 

Language. Construction of ordinances and regula¬ 
tions, generally, ante 

Laundercttes, pick-up or delivery Service, § 68^ p. 785, 
n. 73 

Laundries, 

Construction and c^ration, § 167 
Non-conforming uses, unlawful use, § 188, n. 78 
Law, oxdusively a matter oiE, § 1, p. 664 
Law of capture, abrogation, § 8, p. 689, n. 89 
Leases. Landlord and tenant, generally, ante 
Legislative act, variances or exceptions, § 275 
Lcgislatlve character, § 1, p. 663 
Legislative function, § 1, p. 662 

Legislative power, boards of appeal or adjustment 
§ 208 

Legitimate use prohlbited anywhere within municipal 
limlts, § 54, p. 773 

Lessees. Landlord and tenant generally, ante 
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Letters, amendments or modificatioiis, polUng votes, 
§ 107 

Liberal constmction, § 129 
Non-conforming ases, § 182 
Libraries, 

Amendments or modifications, gasoline Service sta- 
tion excinsion, § 97, p. 852, n. 98 
Conditional ase permlts, § 274 
Variances or exceptions, conditional ase permits, 
§ 274 

Licenses. Permits and certiflcates, generally, post 
Licensing agencies sabordinated to ordinance, § 10, 
n. 37 

Licensing power, variances or exceptions distinguisli- 
ed, § 276, n. 22 
Ligbt and air, 

Loss to individaal, § 37, p. 745, n. 77 
Setback lines, § 49, n. 3 
Ligbt indastrial zones, 

Billboards, § 60, n. 20 
Shopping centers, § 99, n. 36 
Light manafactaring, § 1, p. 665, n. 40 
Basiness districts, § 151 

Llmitatlon of actions. Ladies, generally, ante 

Limitation on rlgbts, § 131 

Limitation on ase, § 1, p. 661, n. 8 

Limited area for development, § 58, p. 787 

Limits on exercise of zoning power, § 17, pp. 711-717 

Lines, 

Boandaries, generally, ante 
Bailding lines, generally, ante 
Set-back lines, generally, post 
Liqaid petroleam prodacts storage, ase of property, 
reasonableness, § 77, n. 23 
Liqaidation, nonconforming ases, § 63, p. 796 
Liqaor. Intoxicating liqaor, generally, ante. 

Llttle leagae baseball field, injunctions against vio- 
lations, parties, § 404, n. 89 
Livery stable, 

Maintenance in violation, § 44 
Non-conforming ases, § 180 
Riding academies, generally, post 
Livestock. Animals, generally, ante 
Living-fioor spaee minimum, § 8, p. 688, n, 83 
Loam, 

Bxcavation operations, § 62 
Injanction against removal, § 397, n. 13 
Loan and sabsidy contract, housing law, § 17, p. 713, 
n. 2 

Local aatborities, 

Oonclasiveness of jadgment, § 16, p. 710, n. 77 
Pollce power expression or exercise, § 7, p. 686 
Local interest, valldity, § 15, p. 702 
Location of property, use of property, circumstances 
affecting validity, § 54, p. 771 
Lodging hoases. Rooming houses, generally, post 
Loltering ordinance, § 1, p. 662 
Looking backward and forward, § 2, p. 667, n, 63 

TjOSS, 

Particalar persons, § 37, pp. 744-748 
' Beasonableness, § 72 

Variances or exceptions, evidence, § 290, pp. 
1065-1069 

Lamber manafactaring piant, injunctions against vio- 
lations, pleadings, § 406, n. 96 


Lamber yards, 

Amendments or modidcations, cbanged conditions, 
§ 86, n. 93 

Injunctions against violations, prelimlnary in- 
junction, § 412, n. 54 
Notice and bearing, § 46, n. 68 
Lancb wagons, 

Business districts, § 151 

Construction and operatlon, roadside diner, § 170 
Machine sbops, 

Injunctions against violations, intervention of 
parties, § 405, n. 94 

Non-conforming uses, cbange permitted by regu- 
lation, § 190 

Magazine shop, amendments or modifications, botels,. 
§ 97, p. 853, n. 10 

Mail, variances or exceptions, notice, § 301 
Becision, § 311 

Majority vote, City council, § 45, n. 58 

Malt beverages. Intoxicating liquors, generally, ante 

Mandamus, §§ 346-^9, pp. 1171-1180 

Administrative review, adverse decision, § 347> 
n. 13 

Admissibility of evidence, § 864, n. 86 
Amendments or modifications, submission of ques- 
tion to voters, § 107 
Certiorari preclading, § 347 
Compelling enforcement, § 391 
Declaratory judgment, 

Benied, § 339, p. 1165 

Existence of other remedy, § 347, n. 11 
Enforcement, proceedings to compel, § 391 
Existence of otber remedy, §§ 347, 391 
Qranting of variances, § 349 
Issuance of permits, § 346, pp. 1172-1177 
Existence of other remedy, § 347 
Judgment granting, contents, § 391 
Licenses, issuance or revocation, § 345 
Other remedies to compel enforcement, § 391 
Permits or certificates, burdeii of proof, § 363, 

p. 1208 

Presumptions, issuance of permits, § 362, p. 1107, 
n. 16 

Preventing Issuance of permit, § 346, p. 1177 
Procedure in enforcement proceedings, § 391 
Prohibition to prohibit taking jurisdictlon, § 351 
Remedy in Heu of, § 333, p. 1150 
Revocation of permits, § 348 
Scope of inquiry, § 345 

Testing validity of ordinance, § 346, p. 1177 
Mansion house, area of bulldlng lots or plots, § 144 
Manafactaring, 

Business districts, § 151 
Construction and operation, § 168 
Nuisances, § 131, n. 16 
Ice plants, generally, ante 
Industrial districts, generally, ante 
Indastrial plants, generally, ante 
Use of property, residence districts, reasonable^ 
ness, § 75, p. 822 

Map-maklng, zoning function, § 1, p. 662 
Maps and plats, 

Appeal and review, presumptions, § 362, p. 1200- 
Attomey general, approval, § 45, n. 58 
Changes, amendments or modifications, S 102 
Description of districts, $ 25 
Eiling, § 13 
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Maps and plats—Continued 

Notice of hearlng piiblislied, § 11, p. 697 
Publication of ordinance, map included in notice, 
§ 47 

Publication with regulation, § 13 
Recording, § 13 

Market buildin?:, appeal and review, refusal of per- 
mit, moot issues, § 328, n. 40 
Massage Services, amendments or modifications, hotels, 
§ 97, p. 853, n. 10 

Mast, radio, construction and operation, § 155 
Master plan, 

Amendmonts or modifications, § 87 
Piling, § 13, n. 91 

IVIathematical nicety, classification, § 28 
Maximum beiglit. Height of buildlngs, generally, ante 
Mayor, amendments or modifications, veto power, 
§ 116, n. 93 

Meat packing plants. Slaughter houses, generally, 
post 

Mechanics, ordinance passage procedure, § 11, p. 695 
Mechanics’ liens, collateral operation and effeet, § 136 
Mcdical colloge, residcnce districts, classification of 
usGS permitted, § 56, p. 780, n. 25 
Moetings, 

Amendments or modifications, 

Boards or commissions, §§ 121,122 
Govoniing body, § 113 
Boards and commissions, § 12 
Montally deficient and mcntally ili persons, 

Boarding homes, § 10, p. 693, n. 37 
Hospitals, 

Classification, propriety, § 56, p. 780, n. 39; 
§ 71, n. 87 

Nonconforming uses, § 63, p. 795, n. 55 
Injunctioiis against violations, sanitariums, inter- 
veution of parties, § 405, n. 92 
Sanitariums, use of property, § 54, p, 708, n. 46 
School, injunctions, convalescent horne change, 
§ 397, n. 30 

Mercantile business, scgregation, § 8, p. 688 
Merchantable titio, collateral operation and effeet, 
§ 136 

Merry-go-rounds, 

OUuRslfication, § 58, p. 785, n, 73 
Construction and operation, recreational facilities, 
§ Hi9 

Metal fabrlcating, construction and operation, manu- 
facturlng, § 168 

Mlkvah, accessory uses and buildings, | 170, n. 88 
Mllk and milk produets. Balries and dairy products, 
generally, ante 
Minimum arca, 

Amendments or modifications, dwelllngs, § 98 
Archltectural and structural designs, validity, 
§ 48, p. 759 

Mining, 

Coal, ordlnances, § 0, p. 679, n. 50 
Excavatlon ojxirations, § 62 
Non-conforming uses, prior abandoned use, § 187 
Quarries. generally, post 

Ministerial duties, mandamus to compel performance, 
$ 346, p. 1174 

Mlsjoinder of parties, appeal and revlew, motion to 
strlke amended potltion, § 357, p. 1193 
Mlsrepresentation. Fraud, generally, ante 


Mistakes, 

Boards of appeal or adjustment, reconsideration 
of decision, § 218 

Garages, permits and certifleates, conclusiveness 
of decision, § 259 

Gasoline filling stations, permits and certlficates, 
conclusiveness of decision, § 259 
Map, § 13, n. 91 

Parking lots, permits and certificates, conclusive¬ 
ness of decision, § 259 

Permits and certificates, issued under, § 246 
Variances or exceptions, 

Reconsideration, § 314 
Self-created hardship, § 292 
Model homes, uses, residential areas, § 149 
Modern origin, § 1, pp. 660-665 
Modifleation, permits and certificates, § 246 
Administrative review, § 266 
Modification of ordinances or regulations. Amend¬ 
ments or modifications, generally, ante 
Monopoly, 

Restrlctions imposed creating, § 17, p. 717 
Standing to attack validity, § 20, n. 44 
Monuments, area of building lots or plots, § 144 
Moot questions. Appeal and review, ante 
Morals, advancement, § 16, p. 706 
Mortgagee, certiorari, variances, grant, § 338, p. 1162, 
n. 67 

Mortuaries. Funeral homes, generally, ante 
Motels, 

Amendments or modifications, 

Construction permitted, § 97, p. 851, n. 90 
Vested rights, § 90, n. 26 
Appeal and review, 

Aggrieved persons, § 321, p. 1110, n. 47 
Refusal of permit, § 328, n. 40 
Archltectural and structural designs, § 141, il 16 
Construction and operation, § 159 
Multiple dwellings, § 143 

Reasonableness, residential districts, $ 75, p. 825 
Residence districts, 

Classification of uses permitted, § 50, p. 779, 
n. 25 

Reasonableness, § 75, p, 825, n. 4 
Variances or exceptions, exercise of power, § 285, 
n. 79 

Motion pictures. Tlieaters, generally, post 
Motions, appeal and review, 

Dismlss complaint, § 357, p. 1191 
Timeliness objections, § 353 
Motive, 

Amendments or modifications, initiatlon of pro- 
ceeding, § 92 
Appeal and review, 

Acts or decisions of boards or officers, pre- 
sumptions, § 302, p. 1201 
Consideration, § 324 

Height of buildings, limiting, § 50, n. 13 
Promptiiig enactments, § 17, p. 716, n. 15 
Motor freight terminal, 

Industrial districts, § 153 

Nonconforming uses, unlawful use, § 188, n. 77 
Motor vehlcle parts manufacturer, commercial dis¬ 
tricts, § 152 

Motor vehicle repair shops, 

Business districts, § 151 

Nonconforming use, improper extension, § 101 
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Motor vehicle wrecking piant, 

Business distrlcts, § 151 

Light Industrial district, nonconforming uses, $ 63, 
p. 796, n. 61 
Motor vehicles, 

Garages, generally, ante 
Qasoline flUing stations, generally, ante 
Graveyards, fences, § 49, n. 7 
Parking lots, generally, post 
Sales lot, use of property, reasonableness, § 77, 
n. 23 

Storage, § 58, p. 785, n. 73 
Traffic conditions, generally, post 
Used car lots, generally, post 
Wrecking bnsiness, non-conforming uses, unlawful 
use, § 188 

Moving vans, construction and operation, garages, 
§ 163 

Mulches, nursery or greenbouse sale, § 157 
Multiple dwellings, 

Amendments or modifications, 

EstoppdL, § 89, n. 24 
Single family dwelling district, § 98 
Apartment bouses, generally, ante 
Area of building lots or plots, § 144 
Boarding bouses, generally, ante 
Building lines, generally, ante 
Construction and operation, § 143 
Floor space, reasonableness, § 73, p. 817 
Injunctions against construction, § 397 
Nonconforming uses, § 180 
Abandonment, § 198 
Existing use, § 184 
Reasonableness, § 73, p. 817 
Tenements, generally, post 
Multiple family residential districts, 

Garages, § 59, p, 790 
Gasoline filling stations, § 69, p. 790 
Musbrooms, growing, § 157 

Music teacbing, construction and operation, trade or 
Industry, § 173 
Musicians, 

Accessory uses and buildings, f 177 
Apartment bouse districts, § 150 
Mutual servitudes, amendments or modifications, 
vested rigbts, § 89, n. 20 
Names, 

Injunctions against yiolations, parties, § 403 
Uses and use districts, 3 148 
National resources, 

Conditional use permits, § 274 
Variances or exceptions, conditional use permits, 
§274 

Waste, prevention, § 8, p. 689 
Necessary parties, appeal and review, § 352 
Necessity, 

Amendments or modidcations, cbanged conditions, 
§86 

Permits and certificates, objection by aggrieved 
party, § 244 

Variances or exceptions, § 268 
N^ of people, § 5, p. 674, n. 16 
Negligence, coUateral operation and effect of viola- 
tion, § 136 
Negroes, 

Bedlaratory judgment, class action, § 339, p. 1164^ 
]l83 


Negroes—Oontinued 
Racial status, § 40 

Neigbborbood, construction and operation, § 155 
Neigbborbood character, 

Residence districts, circumstances considered in 
determining validlty, § 57, p. 783 
Use of property, circumstances afifecting validity, 
§ 64, p. 771 

Neigbborbood conditions, variances or exceptions, 
Public interest and other factors, § 288, p. 1063 
Neigbborbood plebiscite, § 11, p. 695 
Permits, § 65, p. 802 

Neigbborbood uniformity, § 1, p. 662, n. 9 
Neigbboring property. Adjacent property owners, 
generally, ante 

Neon signs, non-conforming uses, extension, § 101 
New application, variances or exceptions, § 314 
New buildings, 

Adjacent buildings, completed appearance equal, 
§ 25, n. 51 

Non-conforming uses, § 196 

New evidence, variances or exceptions, reconsidera- 
tion, § 314 

New instrumentalities, non-conforming use, § 194 
New parties, appeal and review, bringing in, § 352 
New trial. Trial de novo, generally, post 
Newspaper stands, 

Accessory uses and buildings, § 176 
Amendments or modifications, botels, § 97, 
p. 853, n. 10 

No man's land, adjoining districts, § 35, n. 60 
Nonconforming uses, § 63, pp. 794-798; §§ 180-200, 
p. 936-967 

Abandonment, §§ 187, 198 
Gessation of use, § 199 
Cbange of use, § 200 
Permits and certificates, § 225 
Act of God, damaged or destroyed buildings, § 197 
Actual use prevented, § 186 
Airports and landing fields, § 180, n. 95 

Abandonment, cessatlon of use, § 199, n. 1 
Alterations, §§ 189, 195 
Abandonment, § 200 
Enlargement or extension, § 191 
l^ermitted by regulations, § 190 
Aluminum, alterations, § 195 
Amelioration of bardsbip, § 63, p. 794, n. 51 
Amendments or modifications, 

Enforcibility, § 90, n. 26 
Spot zoning, § 91, p. 846 
Amount of use, increase, § 193 
Amusement purposes, § 63, p. 796 
Animals, cbange of use, § 189 
Apartment building, abandonment, § 198, n. 87 
Appeal and, review, 

Burden of proof, § 363, p. 1207 
Weigbt and sufficiency of evidence, § 365, 
p.1215 

Area of use, enlargement or extension, § 192 
Billboards, tolerance, § 79, n. 48 
Oemeteries, ante 
Ohange of use, § 189 

Enlargement or extension, § 191 
Permitted by regulation, § 190 
CSoal yards, ante 
Oontemplated use, § 186 
Ciontinuance of uses, § 189 
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Nonconforming uses—Continued 
Oourse of construction, § 186 
Damaged buildlngs, restoration and repair, § 197 
Dance Ualls, ante 
Demolition of buildings, § 197 
Destroyed buildings, restoration and repair, § 197 
Discontinuance, § 198 

After specified time, § 79 
Enlargement of use, § 191 
Eventual liquidation, § 63, p. 796 
Existing use, defined, § 184 
Extonsion of use, § 191 
Iiijunctions, § 397 
Garages, ante 

Gasoline lilling stations, ante 

Gratuitous use, § 184 

Improper extension, effect, § 191 

Increase in amount or intensity of use, § 193 

Injunctions, ante 

Intended use, § 185 

Intensity of use, increase, § 193 

Intoxicating liquor sale, § 180 

Extension and enlargement, § 191 
Junkyards, ante 
Multiple dwellings, ante 
New buildings, § 190 
New instrumentalities, § 194 
Pennits and certificates, § 219 
Discretion, § 225 

Grant as preventing attack on validity, § 20 
Prior abandoned use, § 187 
Pnrpose of nile, § 181 
Keasonableness, $ 79 
Ueconstruction of buildings, § 195 
Recreational pui-poses, § 63, p. 796 | 

Removal of buildings, § 197 
Repair of buildings, § 195 

Pamaged or destroyed, § 197 
Iteplacements, injunctions, § 397 
Restaurants, post 
Xtestoration of building, § 197 
Restrictive covenant violation, 5188 
Resumption of use, provision for, § 200 
Riding acadeinies, post 
Right to maintain, § 183 
Rooming houses, post 

Spot zoning of property subject, § 91, p, 846 
Standlng to challenge validity, § 20, n. 53 
Stoppage of expansion, § 63, p. 796 
Reasonableness, § 79 
Striet construction, § 182 
Trailer camps, post 
Unlawful use, § 188 

Use of land apart from structures, § 180 
Variances or exceptions, 

Effect, § 289 
Extension, § 270 
WarehouBcs, 

Existing use, § 184 
Improper extension, 8 191 
Nonrcsldents. charged wiUi knowledge, § 14 
Nonsectarian private boarding scbool, perniits and 
certificates, residential zone, 5 224, p. 086, n. 8 
Nonsuit. Dismlssal, generally, ante 
Nonuse. Abandonment, generally, ante 
Not guilty plea, fines and i)enalties, § 419 


Notice of appeal, boards of appeal or adjustment, 

§ 212 
Notices, 

Amendments or modifleations, ante 

Appeal and review, ante 

Boards and commissions, meetings, § 12 

Boards of appeal or adjustment, procedure, § 213 

Building lines, § 49 

Emergency regulations, procedural requirements, 

8 19 

Garages, permits and certificates, bearings on ap- 
plications, § 257 

Gasoline filling stations, pennits and certificates, 
bearings on applications, § 267 
Orders, § 14 

Parking lots, permits and certificates, bearings 
on applications, § 267 
Permits and certificates, post 
Procedural requirements, § 46 
Proposed regulation, § 11, p. 695 
Regulations, § 14 
Setback lines, § 49 

Special exceptions, hearliig on grant, § 06 
State liquor Stores zone establishment, ordinance 
before passage, § 11, p. 694, n. 43 
Temporary regulations, procedural requirements, 

§ 19 

Title of law or regulation, § 45 
Variances or exceptions, post 
Nuisances, § 5, p. 676 
Billboards, § 60 
Clay excavation, § 62, n. 37 
C/Ollateral operation and effect, § 139 
Construction and operation, factorles, § 131, n. 16 
Injunctions, use or structure constitutlng, § 398 
Injunctions against violation, parties, § 404 
Junk yard, prosecution for violation, evidence, 
8 420, n. 97 

Ordinance violation, 8 6, p. 682 
Signs, 8 60 

Nuisances per se, house trailers outside licensed trail¬ 
er parks, 817, p. 716, n. 10 

Nulliflcation, permits and certificates, §§ 244-249, 
pp. 1007-1013 
Niimber of districta, 8 31 

Number of rooms, arcbitectural and structural de- 
sigiis, § 141 
Nursery schools, 

Amendments or modifleations, construction and 
operation, 8128, p. 882, n. 75 
Construction and operation, §8157,172 
Nonconforming uses, change, § 189 
Reasonableness, (Oassification of uses pennitted, 
8 75, p. 825 
Nursing bomes, 

xVppeal and review, admissibility of evidence, 
§ 364, n. 86 

Construction and operation, § 164 
Injunctions, mental defectives’ scbool, change, 
8 397, n. 30 

Permits and certificates, nonconforming uses, 
fireproof building construction, § 225, n. 24 
Residential distriets, 8 150 

Oatlis and aflQrmations, 

Boards of appeals or adjustment, 

Admlnistration, 8 ^ 

Witnesses, § 213 
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Oaths and affirmations—(jontinned 

Variances or exeeptions, witnesses at hearing, 
§ 303 

Objections, 

Appeal and review, ante 
Permits and certiflcates, aggrieved party, § 244 
Variances or exeeptions, bias or interest of board 
member, § 304 

Objectives, statutory enumeration, § 17, p. 716, n. 16 
Occasional use, reasonableness, § 74 
Occupied trailer, licensed site, § 16, p. 702, n. 18 
Ocean-front property, batbhouses, § 58, p. 786, n. 76 
OflPensive industry, nonconforming use, § 63, p. 794, 
n. 63 

Offensive use, 

Property owners, consent, § 43 
Suppression, § 2, p. 669, n. 70 
Office, construction and operation, § 165 

Ohildren’s nursery and day school, § 130, n. 6 
Office bullding, construction and operation, § 165 
Officers. Administrative bodies or officials, generally, 
ante 
Offices, 

Professional offices, generally, post 
Real estate offices, generally, post 
Offlclal bulletin, variances or exeeptions, notice of ap- 
plication, publication, § 301, n. 47 
OflP-street parking, 

Accessory uses and buildings, $ 176 
Appeal and review, cburches, presumptions, § 362, 
p. 1202, n. 56 

Oonstructlon and operation, § 128, p. 883 
Judicial notice, § 14, n. 8 

Permits and certiflcates synagogue, § 224, p. 987, 
n. 9 

Validity, § 53 

Variances or exeeptions, animal bospital, § 316, 
n. 92 

Oil and gas. Petroleum produets, generally, post 
Oil tanks, permits and certiflcates, estoppel to revoke, 
§ 246, n. 51 

Oil well drilling, § 8, p. 689 

Use of land, reasonableness, § 78 
Old persons homes, 

Oonstructlon and operation, bospital, § 164 
Reasonableness, classiflcation of uses permitted, 
§ 75, p. 824, n. 84 

Residence dlstricts, humanitarian noncommercial 
uses, § 56, p. 780 

Use of property, residence district, § 55, n. 90 
One family dwellings. Single family dwellings, gen¬ 
erally, IX)St 

Open alr motion picture theaters. Drive-in theaters, 
generally, ante 

Open area zoning, police power, § 16, p. 705, n. 47 
Open country, trailer parks or camps, § 61, n. 31 
Open spaces, architectural and structural designs, J 8, 
p. 687 

Reasonableness, § 73, p. 815 
Ox)ening and closing, variances or exeeptions, hear- 
ing, § 318 

Operation and effect, eminent domain, § 137 
Opinions. Expert opinions, generally, ante 
Oppression, variances or exeeptions, conditions of de- 
cision, § 310 

Optionees, variances or exeeptions, appllcations, § 299 
Oral application, variances or exeeptions, § 296 


Orderly community development, § 4, n. 3 
Orderly physical development, § 2, p. 666 
Ordinances, 

Amendments or modlflcations, generally, ante 
Construction of ordinances and regulations, gen¬ 
erally, ante 

Initiative law, § 11, p. 697 
Permits and certiflcates, § 220 
Original jurisdiction, variances or exeeptions, § 273 
Original zoning power limitations, amendments or 
modlflcations, § 83 
Orphans* homes, 

Injunctions, area rezoned, § 397, n. 20 
Reasonableness, classiflcation of uses permitted, 
§ 75, p. 824, n. 84 

Residence districts, humanitarian noncommercial 
uses, § 56, p. 780 

Outdoor advertising, § 2, p. 670, n. 73; § 60, n. 14 
Billboards, generally, ante 

Outdoor shrines, variances or exeeptions, limitations 
on power, § 282, p. 1052, n. 57 
Outhouses, location, § 49 

Outline, ordinance passage procedure, § 11, p. 695 
Overcrowding of land, § 64 

Loss to individual, § 37, p. 745, n. 77 
Prevention, § 2, p. 669, n. 73 
Owners. Adjacent property owners, generally, ante 
Package liquor store, spot zoning, § 01, p. 813, n. 36 
Packing boxes, storage, notice and hearing, § 40, n. CS 
Packing plants. Slaughterhouses, generally, post 
Pamphle^ map attached, § 13, n. 98 
Paramount public interest, justifleation, § 16, p. 706 
Park board, delegation of authority, § 9, n. 21 
Parking, 

Non-conforming uses, change, § 189 
Off-street parking, generally, ante 
Parking lots, 

Accessory uses and buildings, § 176 
Appeal and review, refusal of permit, moot is- 
sues, § 328, n. 40 

Construction and operation, § 163 
Restaurants, § 170 

Hospitals, nonconforming use, § 42, p. 750, n. 19 
Injunctions against violation, weight and suffi- 
ciency of evidence, § 409, n. 20 
Non-conforming uses, unlawful use, § 188 
Permits and certiflcates, §§ 250-261, pp. 1013-1024 
Alteration of property, approval or consent, 
§ 255 

Approval, use of property, etc., § 255 
Beach club, § 241, n. 80 

Change of regulations pending application, 
§251 

Conclusiveness of decision, § 259 
Consent, § 256 

Decision on application, § 258 

Effect of permit, § 260 

Evidence on application hearing, § 257 

Exercise of power, § 253 

Hearing on application, § 257 

Notice of hearings, § 257 

Nullification, § 261 

Objections to application, waiver, § 257 
Operation of permit, § 260 
Power to grant, § 252 
Proceedings to procure, § 254 
Protest, § 253 


1566 



ZONING 


Parking lots—Oontinued 

Permits and certificates—Oontinued 
Hehearing on application, § 257 
Requirement, § 250 
Revocation, § 261 

Use of property, approval or consent, § 255 
Validity, § 260 

Waiver, objection to application, § 257 
Residential districts, validity of districting, § 57, 
p. 783, n. 57 

Spot zoning, § 91, p, 846, n. 48 
Use of property, § 59, pp. 787-790 
Variances or exceptions, §§ 316-319, pp. 1099-1103 
Conditions to decision, § 310, n. 42 
Parking meter zones, police power exercise, § 17, 
p. 714, n. 4 

Parking spaees, garden type apartments, § 147 
Parking stations, uscs, § 148, n. 94 
Parking zones, police power exercised, § 17, p. 714, 
n. 4 
Parks, 

Amusoment places and parks, generally, ante 
Construction operation, batliing beaches, § 169 
Future enlargement, § 75, p. 822, n. 53 
Playgrounds, generally, post 
Preliminary plan, future development guide, § 11, 
p. 696, n. 55 

Reasonableness, classification of uses permitted, 

§ 75, p. 824 

Systematic and orderly community development, 

§ 4, n. 3 

Trailer camps, generally, post 
Parochial high schools, special exception, § 271, n. 80 
Parochial schools, 

Construction and operation, schools, § 172 
Reasonableness, classification of uses permitted, 
§ 75, p. 824 

Residence districts, humanitarian noncommercial 
uses, § 56, p, 780 

Paro! evidence, impeachment, § 128, p. 882, n. 66 

Partial invalidity, § 23 

Parties, 

Appeal and review, ante 
Rurdeii of proof, generally, ante 
Injuiictions against violatlons, §§ 402-405, 

pp. 1246-1249 

Party in intcrest Real parties in interest, gencral- 
ly, post 

Passenger station, residential districts, validity of 
districting, § 57, p. 783, ii. 57 
Peat moss, nursery or greenhouse sale, § 157 
Penal character, § 1, p. 664 
Pcnal institutious. Jails, generally, ante 
1‘enul provisions, separable from regulatory provi- 
sions, ^ 23 

Penalties. Fines and penaltios, generally, ante 
Porcentago, property owncrs, consent, § 43 
l*crnuinency, § 18 
Permissivc forni, § 1, p. 064 
Permit fee. Imposition, § 65, p. 802 
Permits and certlficates, 219-267, pp. 078-1032 
Abandonmont, nonconforniing use, § 225 
Adjacent property owners, con.seiits, § 231 
Administrative review, §S 262-267, pp. 1025-1032 
Arbltration, § 262 
Dcnlal, § 266 
Dispositlon, $ 266 


Permits and certlficates—Oontinued 
Administrative review—Oontinued 
Effect of appeal, § 262 
Estoppel, § 262 
Evidence, § 265 
Extent of jurisdiction, § 263 
Hearings, § 265 
Laches, § 262 

Nature of jurisdiction, § 263 
Procedure, § 264 

Reconslderation of decision, § 267 
Time for rendering decision, § 266 
Withdrawal of appeal, § 262 
Admission of evidence, appllcations, § 233 
Affidavits, verified petition, § 228 
Afllrmance, administrative review, § 266 
Allowance of a variance, § 227 
Alterations, §§ 244-249, pp. 1007-1013 
Oonsents, § 230 

Amateur radio, antenna, § 224, p. 986, n. 7 
Appeal and review, ante 
Application, §§ 226, 228 
Arbitration of appeal, § 262 
Assignments, § 242 

Transfer of rights, § 242 
Certiorari, grant or refusal, § 337 
Change, §§ 244-249, pp. 1007-1013 
Consent, § 230 

Change in regulations, revocations, § 249 
Conditional use permits, generally, ante 
Conditions, ante 

Consents to erection, alteration or use of proper¬ 
ty, § 230 

Construction and operation, §§ 239-243, pp. 1002- 
1007 

Assignment, § 242 
Exercise of privilege, time, § 240 
Privileges embraced, § 241 
Property rights, § 243 
Time, exercise of privilege, § 240 
Transfer of rights, § 242 
Vested rights, § 243 
Delivery, § 238 

Determination on application, § 234 
Discrepancy, application and pemit, § 238 
Dlscretion, exercise of power to grant, § 224 
Disposition, administrative review, § 266 
Effcct of appeal, § 262 
Erections on property, consent, § 230 
Estoppel, ante 
Evidence, 

Administrative review, § 265 
Applications, § 233 
Conditions, § 241 
Presented on application, § 233 
Revocation procedure, § 248 
Examination of premises, § 233 
Exercise of privilege, time, § 240 
Extent of jurisdiction on appeal, § 263 
Fees, § 237 

County planning and zoning commissioners,. 
§ 6, p. 680, n. 53 
Finality of decision, § 236 
Form, § 238 
Functlon, § 239 

Garages, §§ 250-261, pp. 1013-1024 
Gasolinc illling stations, §§ 250-261, pp, 1013-1024 


1567 



ZONING 


Permits and certificates—C!ontlnued 
Orant attadilng to land, § 239 
Orant or denial provisions, $ 65, pp. 798-S02 
Orounds, revocation, § 245 
Hearings, 

Administrative rcview, § 265 
Application, § 233 
Revocation procedure, § 248 
Illegality of permit, § 246 
Implied power to revoke, § 247 
Injunctions, 

Issuance or revocation, § 341 
Violations of restrictions, § 397 
Investigation of premises, | 233 
Irregularities, § 238 
Issuance, 

Injunctions, § 341 
Mandamus, § 346, pp. 1172-1177 
Violation of regulation, § 44 
Laches, administrative review, § 262 
Mandamus, 

Compel issuance, § 345 
Issuance, § 346, pp. 1172-1177 
Modification, § 246 

Administrative review, § 266 
Nature, power to grant, § 223 
Nature of jurisdictlon on appeal, § 263 
Necessity, objection by aggrieved party, § 244 
Non-conforming use, ante 
Notices, 

Aetion, § 234 

Administrative review, § 264 
Application, § 232 
Revocation hearing, § 248 
NuUification, §§ 244-249, pp. 1007-1013 
Objection by aggrieved party, § 244 
Occupancy, mandamus to enforce issuance, § 34C, 
p. 1174 

Official investigation or examination of premis¬ 
es, § 233 

Operation and effect, §§ 239-243, pp. 1002-1007 
Ordinances, § 220 

Parking lots, 5§ 250-261, pp. 1013-1024 
Personal privilege, § 239 
Petition, § 228 

Plans and specifications submltted, § 229 

Power to grant, § 222 

Power to revoke, § 247 

Privileges embraced, § 241 

Procedure, 

Administrative review, § 264 
Revocation, § 248 
Proceedings to procure, § 227 
Procurement, $ 226 
Property rights, § 243 
Reasons for decision, notice, § 234 
Reconsideration of decision, administrative re¬ 
view, § 267 
Begulations, § 220 
Requisites, § 238 
Reserved power to grant, § 222 
Restoration, mandamus, § 348 
Retroactive operation, § 221 
Reversal, administrative review, § 266 
Revocation, §§ 244-249, pp. 1007-1013 
Injunctions, § 341 
Mandamus, § 348 


Permits and certifleates—Continued 
Signatures, § 238 

Statement or flndings of fact, § 234 
Statutes, § 220 

Successive applications, § 236 
Time, 

Administrative review, rendering decision, 
§ 266 

Application determination, § 235 
Exercise of privilege, § 240 
Rendering decision on administrative re¬ 
view, § 266 

Transfer of rights, § 242 
Use of property, consent, § 230 
Validity, § 238 

Grant or denial provisions, § 65, pp. 798- 
802 

Issuance in violation of regulation, § 44 
Vested rights, § 243 

Retroactive operation, § 221 
Revocation, § 244 
Vitiation of contract, § 244 
Waiver, § 219 

Application defects, § 228 
Preliminary permit rights, § 239 
Right, § 226 

Withdrawal of appeal, § 262 
Personal hardship, variances or exceptions, physical 
inflirmities, § 294, n. 87 
Personal interest, 

Amendments or modifications, governing body 
member, § 113 

Board or commission members, § 12 
Personal knowledge, 

Permits and certificates, decision on applica- 
tion, § 234 

Variances or exceptions, hearing evidence, § 303 
Personal observations, zoning commission, facts 
learned, § 11, p. 695, n. 47 
Personal privilege, permits and certificates, § 239 
Petitions, 

Amendments or modifications, property owners, 

§ 103 

Appeal and review, § 357, pp. 1189-1193 
Boards of appeal or adjustment, § 212 
Petroleum products, 

Gas manufacturing piant, 

Nonconforming uses, § 63, p. 795, n. 55 
Use of property, § 54, p. 769, n. 50 
Gasoline filling staldons, generally, ante 
Leases, vested rights, § 63, p. 79^ n. 60 
Storage, variances or exceptions, § 271, n. 70 
Urban areas, exploration and productlon, § 8, 
p. 689 

Use of land in production, § 62 
Pharmacists. Drug Stores, generally, ante 
Philanthropic horne for children, property owners, 
consent, § 43 

Philanthropic institutions, 

CJonstruction and operation, { 165 
Reasonableness, classification of uses permit- 
ted, § 75, p. 824 

Use of property, residential distriets, $ 56, p. 777, 
n. 12 

Photographic studio, appeal and review, admissibility 
of evidence, § 361, n. 12 
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Physical characteristics, 

Reasonableness, determlnatlon, § 69 
Use of property, circumstances afPecting yalldl- 
ty, § 64, p. 771 

Physical infirmities, variances or exceptions, per- 
sanal hardship, § 294, n. 87 
Pbysicians and surgeons, 

Accessory uses and buildings, § 177 
Advertising signs, § 60, n. 13 
Apartment house districta, § 150 
Dentists, generally, ante 

Use of property, residence districta, § 66, p. 777, 
n. 12 

Piano mannfacturer, non-conforming uses, change, 
§ 189 

Picnic areas, construction and operation, 

Recreational facilities, § 169 
Hefreshment stand, § 170 
Piece-meal, 

Amendments or modiflcations, comprehensive 
plan, § 87 

Bxamination, appeal and review, $ 323, p. 1120 
Pigeons, 

Harboring structures, § 6, p. 679, n. 50 
Nonconforming uses, recreational purposes, § 63, 
p. 796, n. 67 

Raising, use of property, § 54, p. 770, n. 61 
Pigs, 

Farming, § 157 
Injunction, § 394, n. 81 
Keeping and maintenance, § 58, p. 786, n. 78 
Non-conforming uses, § 180 
New building, § 196, n. 43 
Prior abandoned use, § 187 
Pipellnes, interstate transmission, § 67, n. 25 
Pits, 

Grav^ pits, generally, ante 
Quarries, generally, post 
Planning, 

Appeal and review, presumptions, $ 362, p. 1198, 
n. 21 

Relation with zoning, § 4 
Planning boards and commissions, 

Amendments or modifications, 

Advisory report, § 101 
Submltted to, § 117 
Pailure to provide for, § 41 
Mandamus, motives of board in rejecting recom- 
mendations, § 345, n. 69 

Promulgation of regulations, power, § 9, n. 18 
Variances or exceptions, power to grant, § 278, 
n. 29 

Planning theories, appeal and review, interference, 
§ 324, n. 97 

Plans and specidcations. 

Comprehensive pians, generally, ante 
Fillng, § 13 

Permits and certificates, 

Application, submitting, § 229 
Revocation, grounds, S 245 
Reasonable time for inspector to examine^ § 346, 
p. 1174, n. 90 
Spot ssonlng, § 34 

Variances or exceptions, gasoline flOling stations, 
examinatlon, $ 317, n. 96 
Plats. Maps and plats, generally, ante 


Playgrotmds, 

Olassification, validity, § 83, n. 22 
Construction and operation, bathing beaches, § 169 
Qarages, § 59, p. 790, n. 10 
Gasoline flUing stations, § 69, p. 790, n. 10 
Loss to individual, § 37, p. 745, n. 77 
Reasonableness, classification of uses permitted, 
§ 75, p. 824 

Plea of not guilty, fines and penalties, $ 419 
Pleadlngs, 

Appeal and review, ante 

Fines and penalties proceedings, § 419 

Injunctions, ante 

Ordinance provisions, judicial notice, § 14, n. S 
Prosecutions, § 419 

Plebisclte of neighborhood, § 11, p. 695 
Permits, § 65, p. 802 
Plenary power, 

Amendments or modifications, § 81, n. 53 
Repeals, § 124, n. 41 

Plumbing business, nonconforming uses, liquidatlon, 
§ 63, p. 797, m 78 

Poison manufacturing plants, industrial districts, 
§ 153 

Police magistrate, pleadings, prosecutions for viola- 
tions, § 419 
Police power, 

Health and welf are, S1, p. 664, n. 39 
Source of power, § 7, pp. 683-687 
Validity, § 16, pp. 704-711 

Policy, discretion of governing body, § 17, p. 712, xu 93 
Policy questions, appeal and review, § 324 
Political community advantages, § 2, p. 669 
Polling votes, amendments or modifications, letters, 
§ 107 

Pool halls, nonconforming uses, § 63, p. 796, n. 60 
Pools. Swimming pools, generally, post 
Population density, § 8, p. 689; § 64 
Control, § 2, p. 670 
Reasonableness, §§ 69,80 
Porches, enclosure, § 73, p. 815, n. 6 
Port districts, statute, § 6, p. 679, n. 52 
Portland cernent, fire limits, buildings within, $ 48, 
p. 760, n. 91 

Possibility, variances or «zceptlons, undue hardship, 
§ 290, p. 1069 
Posting, 

Adopted regulation, § 13 
Amendments or modifications, § 116 
Ordinance, procedural requirements, § 47 
Regulation after adoption, 113 
Variances or exceptions, notice of proceedings, 
§ 301, n. 45 

Potential land uses, comprehensive plan, § 80 
Potential nuisance, quarrying, § 62, n. 40 
Potential property use, § 1, p. 661, n. 7 
Poultry, 

Accessory buildings, $ 178 

Market, construction and operation, retail store, 
§171 

Nonconforming uses, area of use, § 192 
Raising, use of property, § 54, p. 770, n. 51 
Slaughter, § 58, p. 786, il 77 

Accessory uses and buildings, § 176 

Power Unes, § 8, p. 688, n. 83 

Use of property, § 54, p. 769, n, 50 
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Power shovels, zioii-<M>nfoimiiig use, new instrumental- 
ities, § 194 

Power to grant, yariances or exceptions, §§ 276-294, 
Rp. 1041-1078 

Practice, appeal and review, §§ 350-366, pp. 1180-1220 
Prayer ior relief, appeal and review, petition or com- 
plaint, § 357, p. 1191 

Precedent, variances or exceptions, condition of deci- 
sion, § 310, n. 42 

Precedent conditlons. Gonditions precedent, generally, 
ante 

Predecessor in title, estoppel, $ 21 
Pre>emption of deld, § 10 

Prefabricated bouses, discrimination, § 48, p. 759, 
n. 81 

Preferential treatment, appeal and review, setting 
aside, § 323, p. 1120, n. 86 
Prejudice, 

Appeal and review, 

Effectof delay,§354 
State System, § 351 

Yariances or exceptions, board members, | 304 
Prejndicial error, snbsequent review, § 388 
Prekindergartens, reasonableness, classlfication of 
uses permitted, § 75, p. 825 
Preliminary injunctions, § 412 
Belief granted, $ 412 

Preliminary objections, appeal and review, jurisdie- 
tion, § 351 

Preliminary plan, future development guide, § 11, 
p. 696, n. 55 

Preservation of grounds, appeal and review, § 379 
Griminal prosecutlons, $ 422 
Presmnptions, 

Amendments or modiflcatlons, boards or commis- 
sions, § 120 

Appeal and review, § 362, pp. 1195-1203 
Aggrieved persons, $ 321, p. 1108, n, 42 
Regularity and legality of action, pleadings 
to overcome, § 357, p. 1191 
Snbsequent review, scope and extent, § 385 
Oonstruction and operation, meaning of words, 
$130 

Oounty coordinating committee, ordinance ap- 
proval, § 11, p. 695 
Injunctions against violations, $ 408 
Juvenile ball located in single family use resi- 
dential zone, § 105, n. 87 
Enowledge of restrictions, § 14 
Local conditions, local au^orities familiar, § 17, 
p. 712, n. 93 

Ordinance properly posted, $ 13, n. 97 
Original zones w^ planned, $ 112 
Purchase of property subject to limitations, $ 133 
Statewide zoning law provision, S U* P- 694 n. 45 
Variances or exceptions, § 306 
Previously defect, puicbase after cure, $ 20 

Primary duty, dassifications, § 33 
Primary purpose, residence district, $ 55, n. 84 
Print sbop, business districts, $ 151 
Prior abandoned use, non-conforming uses, § 187 
Prior Imowledge, variances or exceptions, bardsbip, 
$ 292 

Prior ordinance, appedl and review, presumptions, 
$ 362, p. 1195, n. 14 

Prior use of other remedy, dedaratory Judgment, 
$ 339, p. 1165 


Private agreement, 

Police power to zone property, limiting, § 7, p. 687 
Validity, § 39 

Private dubs, residence districts, dassification of 
uses permitted, § 56, p. 779, n. 23 
Private comfort, due process, § 27 
Private nuisances. Nuisances, generally, ante 
Private scbools, residence districts, humanitarian non- 
commercial uses, § 56, p. 780 
Private wrong, injunctions against violations, parties, 
§ 404 

Privilege, possible abuse, § 15, p. 703, n. 30 
Privileges embraced, permits and certificates, § 241 
Probability, variances or exceptions, undue bardsbip, 
$ 290, p. 1069 

Probable and desirable growtb, § 2, p. 668, n. 66 
Procedure 

Appeal and review, §§ 350-366, pp. 1180-1220 
Boards of appeals or adjustment, § 212 
Adoption of rules, § 207 

Exercising zoning power, §§ 11-13, pp. 693-700 

Filing ordinance, § 47 

Hearing, § 46 

Indexing ordinance, § 47 

Notice, § 46 

Permit and certificates, revocation, § 248 
Posting ordinance, § 47 
Publication of ordinance, § 47 
Validity, §§ 19, 45 

Variances or exceptions, §§ 295-315, pp. 1079-1099 
Process, 

Aflftdavits, generally, ante 
Appeal and review, filing or Service, $ 355 
Injunctions against violations, § 394 
Service, generally, post 

Processing, construction and operation, manufacturing, 
§ 168 

Production, oil and gas, urban areas, $ 8, p. 689 
Production of books and records, boards of appeals 
or adjustment, § 209 

Profession, construction and operation, § 155 
Professional, construction and operation, § 155 
Professional ofiices, 

Amendments or modifications, enforcibility, $ 90, 
n. 26 

Reasonableness, classlfication of uses permitted, 
§ 75, p. 824 

Residence districts, dassification of uses permit¬ 
ted, § 56, p. 779 

Professional scbools, reasonableness, dassification of 
uses permitted, § 75, p. 825 

Profit motive, community welfare subordinated, $ 37, 
p. 747 
Profits, 

Limiting, considering, § 72, n. 95 
Variances or exceptions, single owner, § 293, 
pp. 1074r-1077 

Progressive planning, boards of appeals or adjust¬ 
ment, $ 208 

Probibition, writ of, § 333, p. 1150 
Promotion, bealth, safety, morals or general welfare, 
§ 16, p. 706 

Promulgation of regulations, exercise of power, $ 9 
Proper parties, appeal and review, $ 352 
Rlgbt of review, $ 321, p. 1106, n. 34 
Property owners, 

Appeal and review, parties, § 352 
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Property owners—O^ntinued 
Rlght to enforce, § 390 

Property owners association, appeal and review, tem- 
porary injunction, § 365, p. 1213, n. 10 
Property rights, 

Arbitrary enactment destroying, § 68, p. 807, n. 29 
Permits and certificates, § 243 
Property values, 

Amendments or modidcations, circumstances con- 
sidered, § 94 
Destruction, § 16, p. 706 
Propriety, 

Appeal and review, pleadings, 1356 
Glassidcation, § 71 
Prospective operation, §§ 38,132 
Prosperity, promotion, § 2, p. 668 
Protest Amendments or modifications, ante 
Public accountants, residence districts, § 56, p. 778, 
n. 16 

Public assemblies, parking, § 53, n. 45 
Public auction, 

Business districts, § 58, p. 785, n. 73 

Use of property, reasonableness, § 76, n. 17 
Nonconforming uses, actual use prevented, § 186 
Public bazard, construction and operation, § 130, n. 6 
Public interest, variances or exceptions, § 288, p. 1059 
Public necessity, permits and certiflcates, revocation, 
S 244 

Public nuisances. Nuisances, generally, ante 
Public oplnion, reasonableness, § 69 
Public policy, 

Oonformity to, § 17, p. 713, n. 99 
CJontracts for amendments, § 88 
Public Service commission law, § 6, p. 081, n. 58 
Public Service purposes, injunctions, use of premises, 
§ 397 

Public Utilities, 

Classification, $ 58, p. 785, n. 73 

Commerce commission control, § 5, p, 673, n. 12 

Conditional use permits, % 274 

Construction and operation, § 133, n. 45 

Electric plants, generally, ante 

Eminent domain power, § 137 

Exemptlon from provision, § 133 

Facilities, § 10 

Transmission lines, § 17, p. 717, n. 29 
Variances or exceptions, conditional use permits, 
8274 

Public worsbip. Churches, generally, ante 
Publication, 

Adopted regulation, § 13 
Amendments or modification, § 115 
Board or commission, § 116 
Boards of appeals or adjustment, decision, f 216 
Ordinance, 

After adoption, § 13 
Procedural requirements, § 47 
Postlng, generally, ante 

Variances or exceptions, official bulletin notice, 
8 301, n. 47 

Pumping piant, commerclal use, § 62, n. 41 
Purchaser of property, estoppel, § 21 
Purity of water, preservation, 8 48, p. 760, n. 90 
Purpose, 8 2, pp. 665-670 

Variances or exceptions, 8 269 
Purpose of use, regulation, 8 1» P- 662, n. 13 


QualifLcations of members, boards of appeals or ad¬ 
justment, § 206 

Quantum meruit, arcliitecfs compensatlon, 8 136, n. 61 
Quarries, 

Appeal and review, special permit application, 
presumption, 8 362, p. 1202, n. 56 
Excavation operatlons, § 62, n. 39 
Nonconforming use, 

Area of use, 8192, n. 77 
Existing use, 8184 

Quasi-judicial functions, variances or exceptions, 
§ 281 

Quasi judicial hearing, 8 lli PP- 695, 696 
Quasi-judicial power, boards of appeal or adjustment, 
8 209 

Quasi-residential districts, use of property, 8 
Questions of law and f act, 

Construction of ordinances and regulations, gen¬ 
erally, ante 

Injunctions against violations, § 410 
Nonconforming use, 

Abandonment, 8 198 
Change, 8 189 
Scbool, 8172, n. 50 
Variances or exceptions, 

Derogating from intent and purpose of regu- 
lations, 8 282, p. 1052 
Hardsbip, § 294 

Quiet zones, police power exercise, 8 17, p. 714, n. 4 
Quorum, amendments or modifications, governing 
body, 8113 
Hace tracks, 

Amendments or modifications, 

Facilities enlargement, § 92, n. 59 
BesidentiaI zone to business zone, § 97, p. 851, 
n. 91 

Injunctions against violations, damages, 8 411, 
n. 48 

Nonconforming use, abandonment, 8198 
Racial status, validity, 8 40 
Racing dogs, farming, 8157 
Radio antenna, 

Heigbt of buildings, 8 141, n. 22 
Permit, radio amateur horne, 8 224, p. 986, n. 7 
Radio mas^ construction and operation, 8 155 
Radio poles and wlres, accessory uses and buildings, 
8 177 

Railroad belt line, nonconforming uses, 8 180, n. 78 
Rallroad stations, 

Reasonableness, classification of uses permitted, 
8 75, p. 824, n. 82 

Residential area, spot zoning, 8 91, p. 845, n. 43 
Railroad terminal, industrial districts, 8 153 
Railroad tracks, 

Confiictlng exercise of power, 8 10, n. 35 
Residence districts, validity of districting, 8 57, 
p. 782 

Railroad yard, amendments or modifications, former 
use, 8 97, p. 851, n. 91 
Railroads, 

Eminent domain power, 8137 
Estoppel, acceptance of permit, 8 328, n. 40 
Exemptions, lease of premises to others, 8 133, 
n. 44 

Use of property, residence districts, reasonable¬ 
ness, 8 75, p. 822 

Rational relation, society protection, 8 16, p. 706 
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Beady mixed concrete planta, commercial districta, 
$ 152 

Beal estate ofBlces, 

Accessory uses and bnildings, § 17T 
Konconformlng uses, diange pennitted by regula- 
tlons, % 190 
Uses, § 148, n. 90 
Beal parties In Interest, 

Appeal and review, § 321, p. 1107; § 352, n. 68 
Injunctions agalnst violations, § 402 
Variances or exceptlons, applications, § 299, n. 18 
Bear-door deliveries, breacb of lease eovenant, § 138, 
n. 95 

Bear lot Unes, 

Oonstruction and operation, § 141 
District boundary lines, § 42, p. 761, n. 27 
Bear yards, 

Appeal and review, computing depth, § 328, p. 1132, 
n.48 

Oonstruction and operation, § 145 
Nonconfomiing uses, existing use, 1184 
Bestrictions, § 8, p. 688, n. 83 
Uses, residential districta, § 54^ p. 768, n. 46; 
S149 

VaUdlty, § 48, p. 759 

Beargument, certiorari petition, order denying motion, 
§ 377 

Beasonable neighborhood uniformity, § 1, p. 662, n. 9 
Beasonableness, 

Adjacent proi)erty owners, 

Oasoline dUing station use consent, § 77 
Use dependent on consent, § 74 
Aesthetlcs, § 69 

Amendments or modifications, § 84 
Appeal and review, § 323, pp. 1111-1121 
Presumptions, § 362, p. 1197 
Archltectural regulations, § 73, pp. 815-818 
Benefit, § 72 

Boundary dividing Street, § 75, p. 823 

Boundary lines, $ 70 

Building lines, § 73, p. 818 

Business districts, use of property, § 76 

Olassification of uses permitted, § 76, p. 824 

Olassification propriety, § 71 

Commercial districts, use of property, | 76 

Compr^ensive plan, f 69 

Oonsiderations involved in determination, § 69 

Gubic content, $ 73, p. 816 

Density of population, f 80 

Eiquitable appUcation, § 72 

Excessory uses, § 75, p. 825 

Floor area, § 73, p. 816 

Garages, § 77 

Gasoline fiGlUng stations, § 77 
HardsMp, § 72 
Higber uses, exdusions, § 76 
Industria! districts, use of property, § 76 
Isolated lot added to district, § 70 
Loss, § 72 

Lot area, § 73, p. 816 
Motels, $ 75, p. 825 
, Multiple dweUings, § 73, p. 817 
Nonconforming use, § 79 
Occasional use, f 74 
Population density, § 80 
Propriety of dassification, § 71 
jPubUc garages, § 77 


Beasonableness—Continued 
Bepeals, § 124 

Besidential use, property not suited, S 75, p. 823 
Setback lines, § 73, p. 818 
Single family dwelling, § 773, p. 817 
Spot zoning, § 71 

Stoppage of expansion, nonconforming uses, § 79 

Structural designs regulations, § 73, pp. 815-818 

Structures, use of land apart from, § 78 

Temporary use, § 74 

Trailer parks and camps, § 76, p. 825 

Uniformity of dassiflcation, § 71 

Use of property, § 74 

Residents districts, § 75, pp. 820-825 
Village, residential character, preservation, § 75, 
p. 823 

Beciprocity of benefit, § 1, p. 662 
Redassification, 

Annexed territory, § 9 

Appeal and review, exhaustion of administrative 
remedies, § 334 

Recognizance, appeal and review, § 350 
Recommendations, 

Board or commisslon, § 12 
Suffidency, § 45, n. 60 
Variances or exceptlons, § 284 
Reconsiderations, 

Boards of appeals or adjustment, decision, § 218 
Permits and certificates, applications, § 236 
Variances or exceptlons, §§ 314, 319 
Reconstruction, nonconforming uses, § 195 
Record of proceedings, 

Certiorari, variances or exceptlons, grant or re- 
fusal, § 338, p. 1161 

Variances or exceptlons, hearings, § 303 
Record on appeal, § 332 

Subsequent review, § 382 
Recording, 

Ordinances, § 13 
Plats, § 13 
Records, 

Amendment, boards of appeal or adjustment, 
§218 

Appeal and review, § 332 

Admlssibility of evidence, § 364, n. 86 
Boards of appeal or adjustment, 

Amendment, § 218 
Hearings, § 213 
Piling, generally, ante 

Variances or exceptlons, proceedings on applica- 
tion, § 313 
Recreation, 

Agricultural zone, § 148, n. 95 
Amusement places and parks, generally, ante 
Athletic stadiums, generally, ante 
Baseball fields, 

Nonconforming uses, enlargement, § 191 
Uses, residential districts, § 149 
Bowling alleys, generally, ante 
Oonstruction and operation, § 169 
Dance halls, generally, ante 
Drlve-in theaters, generally, ante 
Golf clubs, generally, ante 
Nonconforming uses, § 63, p. 796 
Playgrounds, generally, ante 
Swimming pools, generally, post 
Theaters, generally, post 
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Hecreation rooms, reasonableness, dlassifcatioii of 
uses permitted, § 75, p. 824 

Reduction in yalue. Bepreciation of yalne, generally, 
ante 
Referees, 

Appeal and reyiew, eyidence, power to take, f 366 
Certiorari proceedings, 

Permits or certi ficates, grant or refusal, § 337 

Trlal of issue de novo, § 336 

Variances or exceptions, grant or refusal, 

§ 338, p. 1161 

Referendum. Initiative and referendum, generally, 
ante. 

Reformation of instrument, zoning waiver, § 136, n. 58 
Refreshment stands, 

Oonstruction and operation, recroational facili- 
ties, § 169 

Park plcnic area, § 170 

Regularity of action, appeal and review, presumption, 
pleading to overcome, § 357, p. 1101 
Regulations, 

Amendments or modifications, generally, ante. 
Oonstruction of ordinances and regulations, gen¬ 
erally, ante 

Emergency regulations, generally, ante 
Legislative function, § 1, p. 6G2 
Regulatory character of ordinances, § 1, p. 664 
Regulatory provisions, separable from penal provi- 
sions, § 23 
Rehearing, 

Appeal and review, administrative remedies, ex- 
haustion, § 334 

Garages, permits and certificates, applications, 
§257 

Gasoline filling stations, permits and certificates, 
applications, § 257 

Mandamus, building permit, § 346, p. 1172, n. 79 
Parking lots, permits and certificates, applica¬ 
tions, 5 257 
Permits, § 05, p. 802 

Relative gain and hardship, amendments or modifica¬ 
tions, § 85 

Relief granted. Appeal and review, ante 
Religious organizations and societies. Ohurciies, gen- 
erally, ante 

Remand on appeal, § 372 

Further proceedings by zoning body, f 374 
Subsequent review, § 389 

Remedies. Administrative remedies, generally, ante 
Remonstrants, appeal and review, § 352 
Removal of bulldings, 

Injunctions against violations, relief granted, 
§411 

Nonconforming use, § 197 

Removal of members, boatds of appeals or adjust- 
ment, § 20C 

Rendering piant, nonconforming uses, § 180 

Renewal, interlm zoning ordlnance, § 18 

Rental, aecessory bulldings, § 178 

Repair shop, nonconforming uses, § 63, p. 796, n. 62 

Repairs, 

Nonconforming bulldings, fire damage, § 63, 
p. 708, n. 74 

Nonconforming uses, § 195 

Damaged or destroyed bulldings, § 197 
Bepeals, §§ 124*127 
Effect, § 124 


Repeals—Oontinued 
Effective date, § 124 
Implication, § 127 
Initiative election, § 126 

Invalidity of amendment containing provisioii, 
§ 126 

Manner of effecting, § 126 
Nonenforcement of regulation, § 126 
Power, § 125 

Submission to commission, § 126 
Time effective, § 124 
Reports, 

Amendments or modifications, § 105 
Evidence, variances or exceptions, hearlng, § 303 
Procedural requirements, § 45 
Representative actions, appeal and review, parties, 
§ 352 

Res judicata, 

Appeal and review, relief granted, § 378 
Criminal prosecutions, § 421, n. 6 
Injunctions against violations, criminal proceed¬ 
ings determination, § 400 

Mandamus proceedings, certiorari decision, § 346, 
p. 1173, n. 79 

Permits and certificates, prior determination on 
application, § 236 

Variances or exceptions, decision, § 312 
Rescission, variances or exceptions, prior decision, 
§314 

Research laboratories, residentia! districts, spot zon¬ 
ing, § 91, p. 844, n. 36 

Reservation of grounds, appeal and review, § 379 
Orlminal prosecutions, § 422 
Reserve element component, polioe power, § 7, p. 685, 
n. 71 

Reservoirs, water purity, preservatlon, § 48, p. 760, 
n. 90 
Residence, 

Aecessory uses and bulldings, § 177 
Exemption from i)ermit requirement, § 1, p. 664, 
n. 31 

Segregation, § 8, p. 688 
Residential districts, 

Aecessory uses and bulldings, § 75, p. 825 
Accountants, § 56, p. 778, n. 16 
Administrative offices, spot zoning, § 91, p. 844, 
n. 36 

Boundaries, legislative questlon, § 1, p. 663, zu 21 
Business establishment, § 1, p. 665, n. 40 
Circumstances considered in determining validity, 
§ 57, p. 783 

Farming use, § 56, p. 781 

Injunctions, commerclal uses, § 397 

Nonresidentiai uses, permit, § 65, p. 800, n. 88 

Property not suited, § 76, p. 823 

Protection, § 2, p. 668, n. 66 

Second class cities, § 6, p. 677, n. 40 

Separated, § 1, p. 661, n. 7 

Storage of used motor vehicles, § 8, p. 689, n. 92 
Trailer camps, § 17, p. 716, n. 10 
Use of property, §§ 55,149 

Olassifleation of uses permitted, § 66, pp. 777- 
781 

Reasonableness, § 75, pp. 820-825 
Validity of districting, § 67, pp. 781-784 
Restaurants, 

Aecessory uses and bulldings, § 176 
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Restaurants—CJontinued 
Appeal and review, 

Aggrieved persons, § 321, p. 1109, n. 47 
Varlanoe or ezception, dlscretlon, { 829, 
p. 1136, n. 58 

Oonstructlon and operation, 8170 
Glubs, 8 162 
Parking lot, § 163 
Injunctions against yiolatlon, 

Burden of proof, § 408, n. 28 
Failure to proceed against others, § 401, 
n. 64 

Nonconforming use, 

Obange of use, 8 200 
Ghange permitted by regulations, 8 
Intoxlcating liquor sale, 8191 
Perndts and certificates, nonconforming uses, 
restaurant beer sale in residentia! area, 8 225, 
n. 30 

Residence districts, classification of uses per¬ 
mitted, 8 56, p. 779, n. 18 
Uses, 8148, n. 94 
Restoration, 

Commercial buildings, restrictions, 8 79 
Oonditions, Injunctions against violations, relief 
granted, § 411 

Nonconforming uses, damaged or destroyed build¬ 
ings, § 197 

Restrictive covenants, 

Nonconforming uses, unlawful use, 8 188 
Single family dwellings, 8 5, p. 675, n. 25 
Resumption, use terminated, 8 03, p. 797 
Retail plumbing buslness, nonconforming uses, liqui- 
dation, § 63, p. 797, n. 73 

Retail sbopping centers. Shopping centers, generally, 
post 

Retail Stores. Stores, generally, post 
Retroactive eflfect, constitutlonal amendment, 8 0, 
p, 677, n, 43 

Retroactive operation, 88 38,132 

Appeal and review, presumptions, § 362, p. 1200 
Permits and certiflcates, 8 221 
Reversal, permits and certiflcates, administrative re¬ 
view, 8 266 
Review, 

Appeal and review, generally, ante 
Boards of appeal or adjustment, generally, ante 
Revised map, mistake, 813, n. 91 
Revocation, 

Rxceptions, 8 66, n. 11 
Garages, permits and certiflcates, 8 261 
Gasoline flning stations, permits and certiflcates, 
8 261 

Parking lots, permits and certiflcates, 8 261 
Permits and certiflcates, 88 244-249, pp. 1007-1013 
Variances or exceptions, 8 314 
Rezoning, 

Api>eal and review, weigbt and sufBciency of 
evidence, 8 365, p. 1214, n. 16 
Injunction to compel, 8 340 
Mandamus to comi>^ ordinance enactment, 8 345 
Nature, 8 81 
Tests, 8 85 

Variances or exceptions distinguisbed, 8 275 
Riding academies, 

Accessory uses and buildings, 8177 
Oonstruction and operation, scbools, 8 172 


Riding academies—Continued 

Injunction against violations, variancOi effect, 

8 416, n. 67 
Nonconforming use, 

Abandonment, 8138, n. 82 
Ghange of use, 8 189 
Due process, 8 05, p. 798, n. 81 
Bnlargement, 8191» ^ 50 
Riparian rights, 8 8, p. 690 

Ritualarium, accessory uses and buildings, $ 176, 
n. 88 

River homesites, building lines, 8 49, n. 8 
Roads, 

Highways, generally, ante 

Proposed structure access, improvement, 8 0, 
p. 680, n. 64 
Streets, generally, post 
Roadside stands, 

Farm product sale, § 157 

Suburban area, use of property, 8 54, p. 768, n. 46 
Rock crushing piant, 

Appeal and review, special permit application, 
presumptions, 8 362, p. 1202, n. 56 
Nonconforming uses, 8 186, n. 62 
Rock excavation, permits and certiflcates, conditional 
use, 8 227 

Rock pressure, non-conforming uses, new instru- 
mentalities, 8 194 
Rodr removal, 8 02 
Rooming houses, 

Accessory uses and buildings, 8 176 
Boarding houses, generally, ante 
Nonconforming use, 

Abandonment, 8 198 
Ghange, 8 189 
Existing use, 8184 

Residence districts, classiflcation of uses per¬ 
mitted, 8 66, p. 779, n. 23 

Variances or exceptions, funeral horne use, 8 293, 
p. 1076, n. 72 

Rubber goods, commercial districts, 8 152 
Rubber stamp, 

Garages, permits and certiflcates, validity, 8 260 
Gasoline flUing stations, permits and certiflcates, 
validity, 8 260 

Parking lots, permits and certiflcates, validity, 
8 260 

Bules of practice, boards of appeals or adjustment, 
8 212 

Running with the land, special use permits, 8 242 
Safeguards, variances or exceptions, conditions of 
decision, 8 310 
Safety, 

Advancement, 8 10, p. 706 
Fire safety, generally, ante 
PromotiLon, 8 2, pp. 665-670 
Safety statutes, 81» P- 064 
Safety valve, variances or exceptions, 8 269 
Sales, 

Auctions, 

Business districts, 8 68, p. 785, n. 73 

Use of property, reasonableness, 8 76, 
n. 17 

Nonconforming uses, actual use prevented, 
8 186 

Intoxicating liquors, ante 
Saloons, property owners, consent, 8 43 
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Salvage. Junk yards, generally, post 
Sand, 

See, also, Gravel, generally, ante 
Removal, § 8, p. 690; § 62 

Variances or exceptions, Processing piant In resl- 
clential use district, § 20i, n. 87 
Sanci excavation operations, § 62 

Appeal and review, special permit application, 
presumptions, § 362, p. 1202, n. 56 
Perniits and ccrtiflcates, conditlonal use, § 227 
Uses, § 148, n. 90 

Residential districts, § 149 

Sand hopper, construction and operation, buildlng, 

§ IGO 
Sand pits, 

Amendments or modifications, vested rights, § 90, 
n. 2G 

Nonconforming use, abandonment, § 198, n. 87 
Sanitariums, 

Construction and operation, § 164 

Eleemosynary and public institutions, § 130, 
n. 6 

Injunctlons against vlolations, intervention of 
parties, § 405, n. 92 

Nonconforming uses, § 63, p. 795, n. 55 
Uso of propcrty, § 54, p. 768, n. 46 
Sanitary facilities, house trailers, connection, § 146 
Sanitatlon, promotion, § 2, p. 669, n. 73 
Savings and loan association, variances or exceptions, 
otT-street parkiiig, § 317, n. 97 
Saw inill, nonconfonuing uses, damaged or destroyed 
buildings, rcconstruction or rcpair, § 197, n. 62 
Scbools, 

Amendments or modifications, gasoline Service 
station exclusion, § 97, p. 852, n. 98 
Colleges and uuivorsities, generally, ante 
Construction and operation, § 172 
Dormltories, 5 172 

Kducational institutions, generally, ante 
Eminent doniain power, § 137 
Kxemptlon from permit rociuirement, § 1, p. 664, 
n. 31 

Gasoline scrvicc stations, S 59, p. 788, n. 93 
Gerrymandering, racial status, § 40, n. 8 
Grade schools, gen(*rally, ante 
Injunctions against violatlons, parties, § 404, n. 75 
Ixitoxicuting liquor sale near, § 67, n. 23 
Kludergartens, generally, ante 
IiOgltimate use of propcrty prohlbltcd anywbere, 
§ 54. p. 773 

liOcatlon, § 17, p. 713, n. 4 
Nursery schools, generally, ante 
X>arochial schools, generally, ante 
Pormlts and certificutes, § 219, n. 72 
Evldence of use, 8 23.3, n. 96 
Pollce imwor exercise, § 17, p. 714, n. 4 
Reasonablencss, classification of uses permltted, 
8 75. p. 824 

lloquirements, loss to indivlduaJ, § 37, p, 745, n. 
77 

Residence districts, 

Classification of uses permitted, § 50, p. 781 
Ilumanltarlan noncommerclal uses, 8 56, p. 
7S0 

Safety, construction and operation, § 120, n. 95 
Sites, 

Confllcting exercise of power, 8 10 
Location, 8 5, p. 075, dl 16 


Schools—Continned 

Specified distance, § 154 

Variances or exceptions, limitatlons on power, 
§ 282, p. 1052, n. 57 

Scientific uniformlty, classification, 8 28 
Scope, zoning power, 8 5, pp. 672-676 
Scope of inquiry, mandamus, § 345 
Scope of review, 

Appeal and review, ante 
Subsequent review, post 
Scrap iron storage, § 58, p. 786, n. 77 
Screens, porch endosure, § 73, p. 815, n. 6 
Secondhand lumber storage, notice and hearing, § 46, 
n. 68 

Secondhand materials, storage, fences, § 49, n. 7 
Sectarian purposes, § 6, p. 681, n. 60 

Residential district land or buildings used, § 17, 
p. 715, n. 10 
Segregation, 

Business, residences and Industry, § 2, p. 666, n. 52 
Scbool zoning, § 40, n. 8 
Types of propeity and businesses, § 8, p. 688 
Selection, particular metbod, § 17, p. 712, n. 93 
Selectmen, variances or exceptions, power to grant, 
8 278, n. 26 

Self-created haidship, variances or exceptions, § 292 
Self Service, construction and operation, restaurants, 
8 170 

Self Service food market, construction and operation, 
retail store, 8 171 

Seminaries, reasonableness, classification of uses per¬ 
mltted, § 75, p. 825 

Separatlon into districts, municipality, S 1» PP* ^50- 
665 

Septic tank, house traCLers, construction and opera¬ 
tion, § 146 

Serious injury, individual landowner, § 37, p. 748, n. 
78 

Servants, accessory buildings, occupancy, § 178 
Service, 

Appeal and review, process or other notice, § 355 
Boards of appeals or adjustment, decision, § 216 
Injunctlons against vlolations, § 394 
Variances or exceptions, decision, § 311 
Service entranoe, uses, residential districts, § 149 
Service stations. Gasoline fllling stations, generally, 
ante 

Setback lines, 

Ck>nstruction and operation, § 142 
Injunctions against vlolations, defense of ottiex 
violatioxis, § 401, n. 55 

Power of municiiMdities, § 8, p. 688, n. 83 
Reasonableness, S 73, p. 818 
Validity, 8 49 

Variances or excq^xtions, exercise of power, § 281^ 
n. 76 

Setback ordinance, taking of property without com- 
pensation, $ 29, n. 81 

Setback regulations, injunctions against violation, | 
397, n. 12 

Setback restrictions, 8 8, p- 688, n. 83 
Setting aside, appeal and review, 

Decision or order, { 371 

Preferential treatment, § 323, p. 1120, n. 86 

Sewage disposal piant, 

Ck)nstraction and operation to, 8 135, xl 53 
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Sewage disposal piant—Oonthmed 

Oonnty proprietary fonction, § 8, p. 688, n. 87 
Besidence distrlcts, classificatlon of uses permlt- 
ted, § 66, p. 779, n. 18 

Sewage facilittes, apartment building beiglit limita- 
tion, § 73, p. 816, n. 10 
Sewage problems, § 24, p. 726, n. 23 
Sewage systems, house trailers, construction and op- 
eration, § 146 

Sewerage lift station, yards, construction and opera- 
tlon, § 145 

Sewerage requirements, loss to indiyidual, § 37, p. 745« 
n. 77 

Shape of distrlcts, § 31 
Sbeds, location, § 49 

Sheet metal works, nonconfoiming uses, change, § 189 
Sbopping centers, 

Amendments or modidcations, 

Oircamstances consldered, § 99 
Comprehensive plan, § 92, n. 55 
Bstoppel, § 89, n. 25 
Trafflc conditions, § 95, n. 79 
CJompetition, | 2, p. 670, n. 79 
Garages, § 59, p. 789, n. 1 
Qasoline fllling stations, § 59, p. 789, n. 1 
Pennits and certificates, administrative review, 
§ 262, n. 70 

Use of property, reasonableness, | 75, p. 821 
Shops, 

Antique shops, variances or exceptlons, § 310, n. 
48 

Ck>nstruction and operatlon, childrens nursery 
and day school, § 130, n. 6 
Tailor shops, generally, post 
Shortwave radio, accessory uses and buildings, § 177 
Shows. Theaters, generally, post 
Side yards, 

Construction and operatlon, § 145 
Bestrictions, $ 8, p. 688, n. 83 
Setbadic lines, § 73, p. 818, n. 30 
Validity, § 48, p. 759 

Variances or exceptions, exerdse of power, § 285, 
n. 79 

Sidewalk driveway, garage owner, permit, § 65, p. 789, 
n. 81 

Sidewalks, mandamus petitlon, gasoline station drive¬ 
way, § 357,* p. 1190, n, 48 
Signatores, 

Appeal and review, petition or complaint, § 357, 
p. 1191 

Garages, permits and certificates, validity, § 260 
Gasoline filllng stations, permits and certificates, 
validity, § 260 
Notice, § 46, n. 66 

Parking lots, permits and certificates, validity, 
§ 260 

Permits and certificates, § 238 

BiUboards, generally, ante 
Business distrlcts, use of property, reasonable¬ 
ness, § 76, n. 14 

Construction and operatlon, § 158 
Drugstore Windows, gold lettering, § 138, n. 96 
Nonconforming uses, 

Change of use, § 189 
Ldquldation, § 63, p. 797, n. 73 
Besidence distrlcts, classlfication of uses per- 
mitted,§56,p.779,XL23 


Signs—Oontinued 

Spedfied distance, § 154, n. 62 
Use of property, § 60 
Silo, agricultural use, § 157, n. 96 
Simplicity, regulation, § 24, p. 727 
Single block, § 1, p. 662, n. 14 
Single family dwellings, 

Amendments or modifications, multiple dwelling 
district, § 98 

Area of building lots or plots, § 144 
Construction and operatlon, § 143 
Permits and certificates, conversion into two 
family dwelling, § 224, n. 6 
Heasonableness, § 73, p. 817 
Single owner, variances or exceptions, profit or disad- 
vantage, § 293, pp. 1074-1077 
Single type, use regulatlons, § 6, p. 681, n. 60 
Slze, 

Buildings, oounty commissioners, regulatlons, § 5, 
p. 674, n. 16 

Enterprises, boundary lines, § 32, n. 12 
Height of buildings, generally, ante 
Property, use, circumstances affecting validity, § 
54, p. 771 
Signs, § 60, n. 17 
Spot zoning, § 34 
Zones, appeal and review, § 325 
Skating rinks, § 58, p. 786, n. 81 

Construction and operatlon, recrcational fadli- 
ties, § 169 
Slaughterhouses, 

Business districts, use of property, reasonable¬ 
ness, § 76, n. 15 

Certiorari to review conviction, § 417, n. 82 
Olassiflcation, propriety, § 71, n. 84 
Conunerclal districts, use of property, reasonable¬ 
ness, § 76, n. 15 

Construction and operatlon, § 156 
Pines and penalties, certiorari to review convic¬ 
tion, § 417, n. 82 

Industrial districts, use of property, reasonable¬ 
ness, § 76, n. 15 

Nonconforming use, area of use, § 192, n. 95. 
Prior issuance of permit, § 75, p. 822, n. 52 
Use of property, § 54, p. 773, n. 76 
Heasonableness, § 76, n. 15 
Slums, prevention, § 2, p. 667, n. 55 
Small areas, special problems, classifications, § 33 
Sodal community advantages, § 2, p. 669 
Soil, 

Injunction against removal, § 397, n. 13 
Sewage absorption, considerations, § 48, p. 759, n. 
85 

Topsoil, generally, i)ost 
Soil excavation, nonconfoiming uses, § ISO 
Soil removal, § 62 

Soil sterilization piant, nursery or greenhouse use, 
$ 157 
Sororities, 

Number of occupants, § 51, n. 24 
Besidence districts, classification of uses permit- 
ted, § 56^ p. 779, n. 25 
Single-family dwellings, § 143, n. 38 
Source of zoning power, § 5, pp. 672-676; { 6, pp. 
676-682 

Police power, $ 7, pp. 683-687 
Variances or exceptions, § 277 
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Special damage, injunctions against violationsi 
Burden of proof, § 408 
Pleading, § 406 
Property owners, § 404 

Special defenses, mandamus, burden of proof, § 363, 
p. 1208, n. 80 
Special exception, § 271 

Parking places, § 59, p. 789, n. 98 
Special knowledge, appeal and review, board mem- 
bers, presumptions, § 362, p. 1202 
Special use permlt, estoppel, § 21 
Special zoning district, mandamus to compel estab- 
lishment, § 345 

Specialty scbools, residence districta, bumanitarian 
noncommercial uses, § 56, p. 780 
Specific performance, realty contract, collateral opera- 
tion and effect, § 136 

Specifications. Plans and specifications, generally, 
ante 

Specified time, nonconforming uses, discontinuance, 
§ 79 

Speculation, § 37, p. 745, n. 77 

Future developments, valldity, § 15, p. 704 
Nuisances, injunctions, § 398 
Variances or exceptions, ground of declsion, § 308, 
n. 19 

Speed zones, pollce power exercise, § 17, p. 714, n. 4 
Sports, 

Amusement places and parks, generally, ante 
Athletic stadiums generally, ante 
Hecreation, generally, ante 
Swiraming pools, generally, post 
Spot zoning, 

Adjoining lands, § 34 

Administrative ofiices, residential districts, § 91, 
p. 844, n. 36 

Amendments or modifications, § 91, pp. 843-847 
Discrimination, § 20, n. 53 
Funeral homes, § 91, p. 847 
Inconveniences, minimizing, $ 32, n. 12 
Mortuaries, § 91, p. 847 

Nonconforming use, property subject, § 91, p. 846 
Planning commission chairman, biiiding elfect 
of statement, § 82, n. 60 
Private garbage dump, § 130, n. 1 
Hcasonableness, $ 71 
Valldity, § 34 
Spraying paint business, 

Amendments or modifications, exclusions, § 97, 
n. 90 

Nonconforming uses, change of use, § 189 
Stability of plan, $ 30 

Stabllity of property values, variances or exceptions, 
S 288, p. 1061, n. 5 

Stabilization, property use, § 2, pp. 065-670 
Stable communlty, § 2, p. 665, n. 47 
Stables, 

Accessory uses and bulldings, § 177 
Permits and certificates, residential district, § 224, 
p. 989, n. 18 

Biding academies, generally, ante 
Stadiums. Atbletic stadiums, generally, ante 
Standards, 

Access, § 26, n. 59 

Administration, delegatlon of power, § 42 
Governing conduct of administrative officlals, 
§ 26 
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State capitol, gasoline Service station, § 69, p. 788, xl 
93 

State liquor Stores, § 8, p. 690 
State officers. Attorney general, generally, ante 
Statements. Affidavits, generally, tbis index 
Static, § 2, p. 667 

Statutes, permits and certificates, § 220 
Stay of proceedings, appeal and review, subsequent 
review, § 380 
Steam generating piant, 

Amendments or modifications, residential districts 
to heavy industrial area, § 97, p. 851, n. 92 
Spot zoning, § 91, p. 846, n. 48 
Stipulations, 

Appeal and review, matters not properly present- 
ed for review, § 329, p. 1138 
Declaratory judgments, actual controversy, § 339, 
p. 1164 

Stock raising, farming, § 157 

Stone, fire limits, buildings witbin, § 48, p. 760, n. 91 
Stone removal, § 62 

Stoneyard, construction and operation, § 155 
Stoppage of expansion, nonconforming uses, § 63, p. 

796 

Storage, 

Automobiles, § 58, p. 785, n. 73; § 59, p. 788 
Ooal yards, generally, ante 
Fuel storage, generally, ante 
Lumber yards, generally, ante 
Secondband materials, fences, § 49, n. 7 
Used motor vehicles, § 8, p. 6^, n. 92 
Warehouses, generally, post 
Storage plants, business districts, § 151 
Storage tanks, nonconforming use, enlargement, { 191, 
n. 50 
Stores, 

Area of building lots or plots, § 144 
Construction and operation, § 171 

Childrens nursery and day school, § 130, n. 6 
Drug Stores, generally, ante 
Grocery Stores, generally, ante 
Nonconforming uses, cbange pennitted by regu- 
lation, § 190 

Residence districts, classlfication of uses permlt- 
ted, § 56, p. 779 

Taking of property witbout compensation, § 29, n. 
81 

Streets, 

See, also, Higbways, generally, ante 
Access, § 8, p. 687, n. 83 
Area of building lots or plots, § 144 
Barriers or buffers, § 1, p. 662, n. 13 
Billboards, generally, ante 
Building lines, generally, ante 
Comprehensive plan, § 30 
Congestion, § 2, p. 669, n. 73 
Construction and operation, § 130, n. 99 
Setback lines, generally, ante 
Systematic and orderly community development, 

§ 4, n. 3 

Striet construction, § 129 

Nonconforming uses, § 182 
Strip mlning, nonconforming uses, § 186, n. 58 
Structural deslgns, § 8, p. 687 
Building lines, § 49 

Construction and operation, §S 141-147, pp. 900- 
907 
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Structural designs—Continued 
Height, § 60 
House trailers, § 62 
Multiple dwelllngs, § 61 
Off-street parking, § 53 
One-family dwellings, § 51 
Reasonableness, § 73, pp. 815-518 
Set-back lines, § 49 
Two-family dwelllngs, § 61 
Validity, §§ 48-53, pp. 758-767 
Subordinate officers, administration, § 42 
Subordlnation, 

Citizeii*s right, § 5, p. 674, n. 14 
Private interests to public good, § 16, p. 706 
Subpoena, boards of appeals or adjustment, § 209 
Subsequent purcbasers, nonconformlng uses, § 183 
Subsequent revlew, §§ 376-389, pp. 1225-1236 
Affirmance, § 389 
Bond, § 381 
Brlefs, § 381 
Coram nobis, § 375 
Gosts, 

Dismissal, § 383 
Disposition, § 389 
Declsion reviewable, § 377 
Determination, § 389 
Dismissal, § 383 
Disposition, § 389 
Error coram nobis, § 375 
Bxtent of review, § 384 
Pindings, § 387 
Harmless error, § 388 
Matters of discretion, § 386 
Prejudicial error, § 388 
Presumptions, § 385 
Questions of fact, § 387 
Final decision, § 377 
Findings, § 387 
Harmless error, § 388 
Judicial notice, § 384 
Jurisdiction, $ 376 

Matters of discretion, scope and extent, § 386 
Moot questions, § 384 
Parties, § 378 

Perfecting proceedlngs, § 381 
Prejudicial error, § 388 

Presentation and reservation below of grounds, 
§379 

Presumptions, § 385 
Proceedlngs after remand, § 389 
•Questions of fact, § 387 
Becord on appeal, § 382 
Remand of cause, § 389 
Reversal, § 389 
Rigbt to appeal, § 378 
Scope of review, § 384 
Pindings, § 387 
Harmless error, § 388 
Matters of discretion, § 386 
Prejudicial error, § 388 
Presumptions, § 385 
Questions of fact, § 387 
Stay of proceedlngs, § 380 
Taking proceedlngs, § 381 
Transfer of cause, § 376 

•Subsoll removal, mandamus, issuance of permit, § 346, 
p. 1176, n. 96 


Substantial performance, permits and certlficates, 
revocation, § 244 

Substantial relation, police power, § 7, p. 685 
Substitution of parties, 

Appeal and review, § 366 
Injunctions agalnst violations, § 406 
Suburban communitles, industrial areas, § 2, p. 667, 
n. 55 

Successive applicatione, permits and certlficates, § 236 
Suitability of property, 

Residential purposes, § 57, p. 783 
Use of property, circumstances aflPecting validity, 
§ 54, p. 771 

Suits. Actions, generally, ante 
Summary judgment, appeal and review, § 367 
Snmmer day camp, nonconformlng uses, change, § 189 
Summons, appeal and review, waiver of defect, § 355 
Sunday scbools, reasonableness, classification of uses 
permitted, § 75, p. 824 
Superior public interest, § 16, p. 706 
Superseding statute, § 10 

Supplemental bili, injunctions, new matter, § 406 
Supply and demand, economic rules, § 24, p. 725 
Supreme autbority, state, § 10 

Supreme Oourt building, gasoline Service station, § 59, 
p. 788, n. 93 

Surgeons. Pbysicians and surgeons, generally, ante 
Surprise, 

Boards of appeal or adjustment, reconsideratiou 
of decision, § 218 

Oarages, permits and certlficates, concluslveness 
of decision, § 259 

Gasoline filllng stations, permits and certlficates, 
concluslveness of decision, § 259 
Parking lots, permits and certlficates, conclusive- 
ness of decision, § 259 

Surrounding conditlons, validity, § 15, p. 703 
Suspending operation of ordlnance, § 51 
Swamp land, drive-in theaters, use of property, reason¬ 
ableness, § 76, n. 17 
Swimming pools, 

Accessory uses and buildings, § 177 
Appeal and review, aggrieved persons, § 321, p. 
1110, n. 47 

Construction and operation, recreational facilities, 
§ 169 

Residence districts, classification of uses permit¬ 
ted, § 56, p. 781 

Swine, 

Farming, § 157 

Keeping and maintenance, § 58, p. 780, n. 78 
Pigs, generally, post 
Synagogues, 

Accessory uses and buildings, § 176, n. 88 
Appeal and review, residential area, use of prem- 
ises, § 327, p. 1127, n. 24. 

Construction and operation, churcbes, § 172 
Permits and certlficates, offstreet parking facili¬ 
ties, § 224, p. 987, n. 9 
Residence districts, excliision, § 56, p. 781 
Variances or exceptions, limitations on power, 
§ 282, p. 1052, n. 57 

Synthetic compost production, farming, § 157 
Syrup manufacturer, non-conforming uses, continua- 
tion, § 189 

System of zoning, discretion in adoption, § 17, p. 712, n. 
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Systematic community development, § 4, n. 3 
Tailor shops, 

Construction and operation, business, § 161 
Nonconforming uses» 

Change permitted by regulation, | 190 
Continuance,, § 189, n. 88 
Taking of property. Oonfiscation, generally, ante 
Taverns, residence districts, classification of uses per¬ 
mitted, § 56, p. 779, n. 18 

Tax yield increase, amendments or modifications, § 92 
Taxable revenue, inflation, § 6, p. 682, n. 60 
Taxable value loss, § 2, p. 669, n. 69 
Taxicab fleet, construction and operation, garages, 
§ 163 

Taxpayers, 

Appeal and review, rigbt of review, § 321, p. 1108, 
n. 44 

Attack on validity, § 20 
Tearooms, uses, § 148, n. 94 
Technical meaning, § 1, pp. 660^66 
Telepbone company, administrative procedure In 
granting use permit, § 346, p. 1177, n. 10 
Temporary injunction, 

Appeal and review, property owners association, 
§ 365, p. 1213, n. 11 
Relief granted, § 412 
Temporary ordinances, § 6, p. 681, n. 60 
Temporary regulation, validity, § 18 
Procedural requlrements, § 19 
Temporary structures or use, § 148 
Iteasonableness, § 74 

Tenant Landlord and tenant, generally, ante 
Tenements, 

Architectural and structural deslgns, § 51 
Height, § 10, n. 41 

Enlargement of statute, § 17, p. 715, n. 10 
Setback lines, construction and operation, § 142 
Tennessee Valley Authority, eminent domain, right of 
exercise, § 137 

Terminal corapanies, exemptions, lease of premises to 
otbers, § 133, n. 44 

Terminals. Freight terminals, generally, ante 
Territorial divisioii, § 1, p, 061 
Territorial llmitations, § 17, p. 717 
Test, 

Constitutionality, § 10, p. 707, n. 03 
Rezoning validity, § 85 
Validity, § 10, p. 705, n. 47 
Tbeaters, 

Amendments or modifications, gasoline Service 
station exclusion, § 97, p. 852, n. 98 
Bus terminals, proximity, § 2, p. 009, n. 73 
Business districts, use of property, reasonable- 
ness, § 75, n. 17 

Commercial districts, uso of property, reasonable- 
ncas, § 75, n. 17 

Construction and operation, recreational facilities, 
§ 109 

I>rive-in tbeaters, generally, ante 
Gasoline fllling stations, § 50, p. 790 
Proximity, § 2, p. 609, u. 73 
Industrial districts, use of property, § 75, n. 17 
Injunctions agaiust violations, parties, § 404, n. 75 
Uses, § 148, n. 94 

Variances or exceptions, evidence, § 307, p. 1089, 
n. 96 

Theoretical uniformlty» classification, § 28 


Tbeory, appeal and review, petition or complaint, 
§ 357, p. 1191 

Third person, permits and certificates, procurement, 
§220 
Time, 

Amendments or modifications, 

Limitation, § 83 
Protest, § 114 
Appeal and review, ante 

Boards of appeal or adjustment, appeals, § 212 
Construction and operation, taking eflfect, § 132 
liimitations, injunctions, construction permit, 
§ 397 

Passage of ordinance, injunctions against viola¬ 
tions, pleadings, § 406, n. 99 
Permits and certificates, ante 
Repeal effective, § 124 

Variances or exceptions, notice of proceedings, 
giving, § 300 

Tinsmith, non-conforming uses, change of use, § 189 
Tire recapping piant, commercial districts, § 152 
Title, 

Law or regulation, § 45 

Ordinance, injunctions against violations, plead¬ 
ings, § 406, n. 99 

Title owner, permits and certificates, procurement, 
§ 226 

Tobacco shops, amendments or modifications, hotels» 
§ 97, p. 853, n. 10 

Tobacco stands, accessory uses and buildings, § 176 
Tobacco storage, agricultural use, § 157 
Tool shed, permits and certificates, manufacturing use, 
§ 241, n. 82 

Topographic features, § 24, p. 726, n. 23 
Topography, variances or exceptions, hardsbip, § 291, 
n. 47 
Topsoil, 

Removal, § 8, p. 690 

Restriction, § 02, n. 38 

Stripping, nonconforming use, area of use, § 192 
Tourist courts, 

Hotels, generally, ante 
Residence districts, 

Classification of uses permitted, § 56, p. 779, 
n. 25 

Reasonableness, § 75, p. 825, n. 4 
Tourist bomes, 

Accessory uses and buildings, § 177 
Mandamus, license, issuance, § 345, n. 71 
Town meeting, amendments or modifications, § 82, 
n. 05 

Townsbip, § 5, p. 673, n. 12 
Trade, construction and operation, § 173 
Trade schools, reasonableness, classification of uses 
permitted, § 75, p. 825 
Traffic conditions, § 24, p. 728 

Amendments or modifications, circumstances con- 
sidered, § 95 

Residence districts, validity of districting, § 57, 
p. 782 

Traffic congestion, variances or exceptions, public in- 
terest and other factors, § 288, p. 1063 
Traffic influences, reasonableness, § 69 
Traller camps, § 8, p. 690 

Appeal and review, demurrer to complaint, § 357, 
p. 1191, n. 50 

Confiicting exercise of power, § 10, n. 37 
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Trailer camps—Oontinued 

Oonstrnction and operation, 8 1^9 
Exceptions, § 17, p. 714, n. 4 
Injunctions against yiolatlons, 

Defenses^ criminal proceedings detennina- 
tion, § 400, iL 45 
Parties, § 403, n. 69 

Suiplnsage in finding and Judgment, § 411, n. 
44 

Motels, generally, ante 
Nonconforming uses, § 180 
Area of use, § 102, n. 77 
Enlargement ar extension, $ 191 
Existing uses, § 184 
Permits and certiflcates, 

Evidence submitted, § 233, n. 96 
Rural township, § 224, n. 19 
Reasonableness, residential dlstrlcts, § 75, p. 825 
Regulations not in conlllct with statute, § 10, 
p. 693, n. 37 

Residential districts, § 17, p. 715, n. 10 
Use of property, § 61 
Trailers. House trailers, generally, ante 
Transcript of proceedings, appeal and review, jurisdic- 
tion attaching, § 351 
Transfer of cause, appeal and review, 

Jurisdiction, § 351 

Subsequent review, jurisdiction, § 376 
Transfer of rights, permits and certificates, § 242 
Transition periods, anticipated furtber development, 
§2,p.668 

Transitional dbiaracter, boundary lines, § 32 
Transmlssion lines. Electric power lines, generally, 
ante 

Transportation influences, reasonableness, § 69 
Trcmsportation requirements, loss to Individual, § 37, 
p. 745, n. 77 
Trial, 

Oross examination, generally, ante 
Injunctions against violatious, § 410 
Trial de novo, § 331, pp. 1140-1145 

Certiorari, variances or exceptions, grant or re- 
fusal, § 338, p. 1161 
Criminal prosecutions, § 422 
Fines and penalties, § 422 
Independent judgment, § 368 
Mandamus application, § 345 
Scope of review, § 384 

Triangular blocb, single residenoe restriction, rea¬ 
sonableness, § 75, p. 823, n. 71 
Truck-body palnting, non-conforming uses, change, 
8 189 

Truck distribution terminal, oommercial districts, 
§152 

Truck freight termlnal, injunctions against violations, 
parties, § 404, n. 74 

Truck gardening, residential zone, § 157, n. 6 
Truck storage, uses, residential districts, § 149 
Truck terminal, § 68, p. 785, n. 75 
Industrial districts, § 153 
Trustees, attack on validity, § 20 
Tuberculosis hospitals, § 6, p. 679, n. 48 
Limitations, § 17, p. 717, n. 29 
Use of property, § 54, p. 769, n. 50 
Tumpike, gasoline fUling stations, § 59, p. 789, n. 90 
Ultimate purpose, § 2, p. 666, n. 52 


Ultra vires, 

Amendments or modifications, contracts, § 88 
Building permit, restrictions on granting or with- 
bolding, § 65, p. 799, n. 81 
Contracts for amendments, § 88 
Regulations, approval, § 15, p. 703 
Uncompensated burden, § 37, p. 745, n. 76 
Undertaking establisliment Funeral homes, generally, 
ante 

Undeveloped areas, future uses, § 2, p. 668, n. 66 
Uniformity, 

Amendments or modiflcations, § 84 
Glassidcation, reasonableness, § 71 
Operation, dassifications, § 33 
Standing to attack lack, § 20 
Use, § 1, p. 661 

Unimproved property, use, circumstances affecting val¬ 
idity, § 54, p. 771 

United States govemment property, § 135, n. 54 
Universities. Colleges and universities, generally, 
ante 

Unlawful uses, non-conforming use, § 188 
Urgency clause, § 17, p. 714* n. 4 
Use of property. 

Adjacent land owners, consent, § 74 
Airports and landing fields, § 148, n. 84 
Billboards, § 60 

Boundary dividing Street, § 57, p. 784 
Business districts, § 58, pp. 784-787 
Circumstances affecting validity, § 54, p. 771 
Commercial districts, § 58, pp. 784-787 
Deprivation for public good, § 1, p. 661, n. 7 
Bntire city, residential character, § 55 
Excavatlon operations, § 62 
Exemption of structures essential to health, safety 
or welfare, § 54, p. 774 
Future development, § 55 
Garages, § 59, pp. 787-790 
Gasoline fflUng stations, ante 
Hospitals, dassiffcation of uses permitted, § 56, p. 
780 

Humanitarian noncommerdal uses, § 56, p. 780 

Industrial districts, § 58, pp. 784-787 

Insuffident area for development, § 58, p. 787 

Land apart from structures, § 62 

Limitation, § 1, p. 6G1, n. 8 

Limited area for development, § 58, p. 787 

Nonconforming uses, generally, ante 

Parking lots, § 59, pp. 787-790 

Permits and certificates, consent, § 230 

Places of worship, § 56, p. 781 

Reasonableness, § 74 

Residential districts, ante 

Signs, § 60 

Suitability for residential purposes, § 57, p. 783 
Trailer parks or camps, § 61 
VaUdity, §§ 64-63, pp. 767-798 
Variances or exceptions, disappointment, § 290, 
p.1069 
Used car lots, 

Business districts, § 151 

Oonstruction operation, § 163 

Nonconforming uses, change of use, § 189, n. 2 

Storage, § 8, p. 689, n. 92 

Use of property, reasonableness, § 77, n. 26 
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Uses and use districts, 5§ 14S-179, pp. 907-935 
Abattoir, § 166 

Accessory uses and buildings, generally, ante 
Advertising signs, § 158 
Agricultura! use, § 157 
Apartment house districts, § 150 
BiUboards, § 158 
Boarding hoiises, § 159 
Bowling alleys, § 169 
Building, § 160 
Business, § 161 
Business districts, § 151 
Ohurches, § 172 
Club, § 162 

Colleges and universities, § 172 
Commercial districts, generally, ante 
Communlty water works, § 155 
Convent, § 155 

District of Columbia, § 5, p. 676 
Bougbnuts, preparation and sale, § 151 
Drugstore, § 171 

Dry cleaning establishment, § 167 
Educational institutions, § 172 
Farm, § 157 
Fraternity, § 162 
Funeral bomes, § 174 
Garages, § 168 
Greenhouse, § 157 
Hospitals, § 164 
Hotels, § 159 
Improved land, § 148 
IndustriaI districts, generally, ante 
Industry, § 173 
Institutions, § 165 
Junk yards, § 166 
Laundry, § 167 
Manufacturing, § 168 
Model bomes, § 149 
Motels, § 159 
Keigbborbood, § 155 
Nursery, § 157 
Nursing bomes, § 164 
Office, § 155 
Office building, § 155 
Parking lot, § 163 
Professional, § 155 
Badio mast, § 155 
Becrcational facilities, § 169 
Eestaurant, § 170 
Betall store, § 171 
Biding academy, § 172 
Sanitariums, § 164 
Schools, § 172 
Signs, § 158 
Skating rinks, § 169 
Slaughterbouse, § 156 
Specifled distance of particular preniises, § 154 
Stoneyard, § 155 

Temporary structuros or use, § 148 

Trade, § 173 

Trailer courts, § 159 

Used car lots, § 168 

Vacant land, 1148 

Warehouses, § 175 

Vacancies, boards and commissions, S 41 

Yaoant buildings, nonconforming use, abandonment, 
i 199 


Vacant land, § 8, p. 689 

Comprelxensive plan, § 30 

Constitutional amendment, § 6, p. 677, n. 44 

Uses, § 148 

Vacant tracks, lake, one family dwellings, § 73, p. 817, 
n. 25 

Vacation, appeal and review, deeision or order, § 371 
Valet Services, amendments or modifications, botels, 
§97,p.853,n. 10 
Valldlty, §§ 15-80, pp. 701-830 

Administrative officials, standards goveming con- 
duct, § 26 

Administrative remedies, ezbaustion, § 20 
Aestbetic considerations, § 36 
Appeal and review, § 323, p. 1113 
Approval, board or goveming body, § 42 
Architectural designs, §§ 48-53, pp. 758-767 
Attack, § 20 

Auziliary buildings, location, § 49 

Benefit to particular persons, § 37, pp. 744-748 

BiUboards, § 60 

Board or commission, failure to provide for or 
appoint, § 41 
Boundary Unes, § 32 
Building lines, $ 49 
Oertainty of regulation, § 25 
Oertificates, grant or denial provisions, $ 65, 
pp. 798-802 

Circumstances, § 15, p. 703 

Use of property, § 54, p. 771 
Olassiflcation, propriety, § 33 
Oompensation, taking of property witbout, § 29 
Comprehensive plan, § 80 
Gonduct of administrative officials, standards 
goveming, § 26 
Consent, 

Board or goveming body, § 42 
Property owners, § 43 
Uefiniteness of regulation, § 25 
Delegation of power, § 42 
Density of population, § 64 
Description of districts, § 25 
Discrimination, § 15, p. 701 
Districts, zoning by, S 31 
Due process, § 27 
Bffect of invalidity, § 22 
Emergency provisions, void, § 23 
Bmergency regulation, § 18 

Procedural requirements, § 19 
Equal protectlon of the laws, § 28 
Equitable application, § 35 
Estoppel, § 21 
Exceptions, § 66 

Exhaustion, administrative remedies, § 20 
Failure to enforce regulations, § 44 
Garages, § 59, pp. 787-790 

Permlts and certiflcates, § 260 
Gasoline filUng stations, § 59, pp. 787-790 
Permits and certificates, $ 260 
General aspects, § 15, p. 703 
Grant of power, § 6, p. 679 
Hardsbip to particular person, § 37, pp. 744-748 
Hearings, procedural requlrements, § 46 
Heigbt of buildings and structures, § 50 
House traUers, $ 52 
Injunction as remedy to test, § 340 
Interest sufficient to attack, § 20 
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Valldity—Contlnned 

Invalidity, generally, ante 
Laches, § 21 

Legitlmate use prohibited anywhere wlthin mu- 
nicipal limits, § 54, p. 773 
License^ issuance In violation of regulation, § 44 
Limits on exercise of power, § 17, pp. 711-717 
Loss to particular persons, § 37, pp. 744-748 
Mandamus, testing, § 346, p. 1177 
Multiple dwellings, § 61 
Notlce, procedural requirements, § 46 
OfP-street parking, § 53 
One-family dwellings, § 51 
Outhouses, location, § 49 
Parking lots, § 59, pp. 787-790 
Permits and certificates, § 260 
Partial invalidity, | 23 

Penal provisions separate from regulatory provi- 
sions, § 23 

Permits and certificates, § 238 

Orant or denial provisions, § 66, pp. 798-802 
Issuance in violation of regulation, § 44 
Police power, § 16, pp. 704-711 
Population density, § 64 

Previously existing defect, purchase after cure, 
§ 20 

Private agreements, § 39 
Procedural requirements, §§ 19, 45,47 
Propriety of dassiflcation, § 33 
Purchase after cure of previously existing defect, 
i 20 

Questioning, right, $ 20 
Hacial status, § 40 
Reasonableness, §§ 68-80, pp. 805-830 
Regulatory provisions separate from penal provi¬ 
sions, § 23 

Retroactive operation, $ 38 
Rezoning, tests, § 85 
Setback lines, § 49 
Sheds, location, § 49 
Signs, § 60 
Spot zoning, § 34 
Stability of plan, § 30 

Standards governing conduct of administrative 
officials, § 26 
Standing to complain, § 20 
Structural designs, §§ 48-53, pp. 758-767 
Surrounding conditions and circumstances, § 15, p. 
703 

Suspendlng operation of ordinance, § 51 
Taking property without compensation, § 29 
Temporary regulation, § 18 

Procedural requirements, § 19 
Title, law or regulation, § 45 
Trafdc regulations, § 24, p. 728 
Traller parks or camps, § 61 
Two-family dwellings, § 51 
Unlformity of operation, § 33 
Use of property, §§ 64-^, pp. 767-798 
Variances, § 66 
Violation of r^lations, § 44 
Void emergency provisions, § 23 
Waiver, § 21 

Well-considered plan, § 30 
Value of property, 

Depredatlon of value, generally, ante 
Maintenance, § 16, p. 708, n. 65 


Variable measure, setback lines, § 73, p. 818, n. 30 
Variances or exceptions, §§ 268-319, pp. 1032-1103 
Adjacent property owners, consent or approval, 
§ 298 

Administrative act, § 275 
Administrative review, § 315 
Aesthetic grounds, § 288, p. 1064 
Agents, applications, § 299 
Airports and landing fields, conditioned use per¬ 
mits, § 274. 

Amendment distinguished, § 275 
Amendment of application, § 296 
Amendments or modlflcations by, § 82, n. 64 
Antique shop, conditions to decisions, § 310, n. 48 
Appeal and review, ante 
Appellate jurisdiction, § 273 
Application, § 296 
Agents, § 299 
Approval, § 297 

Authorizing provisions, construction, § 279 
Bias, § 304 
Burden of proof, § 306 
Garages, § 318 

Gasoline filling stations, § 318 
Parking lots, § 318 

Certiorari proceedings, grant or refusal, § 338, 
p. 1157 

Compelling reasons, § 287 
Conclusiveness of decision, § 312 
Conditional use permit, § 274 
Conditions, 

Garages, § 319 

Gasoline filling stations, $ 319 
Parking lots, § 319 

Confusion of exception with variance, 5 272 
Consent, § 297 

Construction of authorizing provisions, § 279 
Contents of application, § 296 
Contents of decision, § 308 
Decision, § 308 

Conclusiveness, § 312 
Conditions, § 310 
Bffect, § 312 
Filing, § 311 
Filling stations, § 319 
Garages, § 319 
Notice, § 311 
Parking lots, § 319 
Service, § 311 
Vote, § 309 

Delegation of power, § 66 
Disadvantage, single owner, § 293, pp. 1074-1077 
Disappointment in use of property, § 290, p. 1069 
Dismissal of petition, § 308 
Disqualification of members, § 304 
Distinguished, § 273 
Duration, § 268; § 288, p. 1064 
Effect, actual notice, § 302 
Effect of decision, § 312 
Effect of grant, § 268 
Estoppel, § 21 
Evidence, § 305 
Garages, § 318 

Gasoline filling stations, § 318 
Parking lots, § 318 
Record, § 313 
Report, § 303 
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Variances or exceptions—Continued 
Evidence—Continued 

Substantlal hardship, § 290, pp. 1065-1069 
Exceptional hardship, § 291 
Exercise of power, § 285 
Garages, § 317 

Gasoline filllng stations, § 317 
Parking lots, § 317 

Expenses incurred in anticipation, § 293, p. 1077 

Extension, nonconforming use, § 270 

Extent of power, § 280 

Fair trial, § 303 

Piling, decision, § 311 

Form, 

Application, § 296 
Noticc of proceedings, § 301 
Function, § 269 

Garages, §§ 316-310, pp. 1099-1103 

Gasoline filii ng stations, §§ 316-319, pp. 1099-1103 

Grant, mandamus, § 349 

Hardship, evidence, § 290, pp. 1065-1060 

Hardship showing, § 273 

Hearing, §§ 303, 304 

Injury, evidence, § 290, pp. 1065-1069 

Intereats served, § 273 

Irregularities in hearing, § 303 

Judicial power or function, § 281 

Legisiativo act, § 275 

Legislative functions, § 283 

Limitation on power, § 282, pp. 1048-1053 

Loss, evidence, § 200, pp. 1065-1069 

Mailing notlce of proce<‘dlngs, § 301 

Mandamus, § 349 

Nature of power, § 280 

Nccesalty, § 268 

New appllcation, § 314 

Nonconforming tisos, 

Effect, § 280 
Extension, § 270 
Notlce, ^ 300 

Decision, S 311 
Form, 8 301 

Hearing ou grant, 5 66 
Proceodlngs, § 300 
lleconsideration proceedings, § 314 
Walvor, § 302 

Objections, board membora, participation, § 304 

Oponing and closing hearing, § 318 

Oral appllcation, S 200 

Orlginal Jurlsdlctlon, 8 273 

Other appllcationa, effect, § 280 

Parking lots, §! 316-4119, pp. 1099-1103 

Parties applying, § 299 

Pecullar hardship, § 291 

Permits and ccrtificatea, allowance, $ 227 

Posslblllty of unduc hardship, § 290, p. 1060 

Power to grant, § 66; §§ 276-294, pp. 1041-1078 

Prejudlce, board membors, § 304 

Presumptions, 8 306 

Prior knowloilge, hardship, S 202 

Probability of undue hardship, 8 290, p. 1069 

Procedure, 88 295-315, pp. 1079-1099 

Adjacent property owners, consent or ap- 
proval, 8 208 

Administrative review, 8 315 


Variances or exceptlons—Continued 
Procedure—Continued 
Application, § 296 
Approval, § 297 
Burden of proof, § 306 
Conclusiveness of decision, § 312 
Consent, § 297 
Dismissal of petition, § 308 
Effect, actual notice, § 302 
Effect of decision, § 312 
Evidence, § 305 
Filing, decision, § 311 
Form of appllcation, § 296 
Form of notice, § 301 
New applications, § 314 
Notice, § 300 
Parties applying, § 299 
Presumptions, 8 306 
Reconsiderations, § 314 
Record, § 313 
Revocation, § 314 
Service, decision, § 311 
Time, notice, glving, § 300 
Vote, board members, § 309 
Weight and sufiBiciency of evidence, 8 307, 
pp. 1088-1092 

Profit, single owner, § 293, pp. 1074-1077 
Public interest, § 288, p. 1059 
Purpose, § 269 

Quasi-judicial functions, § 281 
Questions of law and fact, hardship, 8 294 
Reasons for grant, § 287 
Recommendations, § 284 
Reconsideration, § 314 
Garages, § 319 

Gasoline filling stations, § 319 
Parking lots, § 319 
Record of proceedings, 8 313 
Revocation, § 314 
Rezoning distinguished, § 275 
Self-created hardship, § 292 
Scrious reasons, § 287 
Service, decision, § 311 
Showing of hardship, § 273 
Single owner’s profit or disadvantage, § 293, 
pp. 1074-1077 
Singular hardship, 8 201 
Source of power, § 277 
Sparlng exercise of power, § 286 
Special cxception, § 271 
Substantlal reasons, § 287 
Synonymous, § 272 

Time, notice givcii of proceedings, 8 300 
Uniisual hardship, § 291 

Posslbility or probability, § 290, p. 1069 
Vote, board members, § 309 
Waiver, 

Irregularlties in hearing, § 303 
Notlce, § 302 

Zoning regulations, 8 282, p. 1050 
Weight and sufficiency of evidence, 8 290, 
pp. 1065-1069 ; 8 307, pp. 1088-1092 
Garages, 8 318 

Gasoline fillixig stations, 8 318 
Parking lots, 8 318 
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Varying procedure, § 11, p. 693 

Vehicles. Motx>r vehicles, generally, ante 

Verlflcation, 

Appeal and review, 

Petition or complaint, § 357, p. 1191 
Return to application for review, § 358 
Petition, permits and certifilcates, application, 
§228 
Vested rights, 

Amendments or modijlcations, § 89 
Building projecta, § 48, p. 759, n. 82 
Oontinued ordinance vlolation, § 44, n. 52 
Gasoline Service stations, § 59, p. 788, n. 96 
Oil and gas leases, § 63, p. 795, n. 60 
Permits and certifilcates, § 243 
Retroactive operation, § 221 
Revocation, § 244 

Retroactive operation, § 38; § 132, n. 34 
Variances or exceptions, revocation, § 314 
Zone classifilcation, § 2, p. 665, n. 47 
Veterinary hospital, construction and operation, § 164 
Veto, 

Local boards or commissions, regulations, § 9 
Power of mayor, amendments or modifiicationa, 
§ 116, n. 93 

View, 

Aesthetics, generally, ante 
Mandamus proceeding, § 345 
ViUage, § 5, p. 673, n. 12 

Residential character, preservation, § 75, p. 823 
Violations, injunctions, §§ 394-416, pp. 1238-1259 
Vitiation of contract, permits and certificates, § 244 
Vocational schools, 

Nonconforming uses, change, § 189 
Reasonableness, classification of uses permitted, 
§ 75, p. 825 
Voting, 111, p, 697 

Wagering. Gaming houses, generally, ante 
Walver, 

Appeal and review, timeliness objections, § 353 
Boards of appeals or adjustment, 

Notice of hearlng, insuflaciency, § 213 
Swearing of witnesses, § 213 
Declaratory judgment, § 339, p. 1163, n, 70 
Enactment of law by individuals prohibitlon, § 43 
Garages, permits and certificates, objections to 
application, § 257 

Gasoline filling stations, permits and certificates, 
objections to application, § 257 
Illegal use, § 44, n. 52 

Injunctions against violations, defenses, § 399 
Landlord and tenant, signs and window lettering, 
§ 138, n. 96 

Parking lots, permits and certificates, objections 
to application, § 257 
Permits or certificates, § 219 
Application defects, § 228 
Preliminary permit rights, § 239 
Right, § 226 

ReCoimation of Instruments, § 136, n. 58 
Validity, § 21 
Variances or exceptions, 

Irregularities in hearing, § 303 
NoUce, § 302 

Zoning regulations, § 282, p. 1050 . 


Walls, 

Front yards, reasonableness, § 73, p. 815, n. 6 
Height, validity, § 50 
Warehouses, 

Construction and operation, § 175 
Injunctions against violations, removal of build- 
Ings, § 411, n. 52 
Nonconforming uses, 

Existing use, § 184 
Improper extension, § 191 
Storage, generally, ante 

Wartime restrictions, nonconforming use, abandon- 
ment, § 199, n. 2 

Waste, natural resources, preventlon, § 8, p. 689 
Waste paper establishment, permits and certificates, 
abandonment of use, § 2^, n. 16 
Water courses, restrictive areas, § 5, p. 674, n. 13 
Water purity, preservation, § 48, p. 760, n. 90 
Water reqtuirements, loss to indlvldual, § 37, p. 745, 
n. 77 

Water seepage problems, § 24, p. 726, n. 23 
Water supply, use of property, § 54, p. 773, n. 76 
Water system, 

House trailers, construction and operation, § 146 
Proprietary business, § 135, n. 53 
Water tanks, 

Govemmental use of property, § 135, n. 54 
Nonconforming uses, enlargement, § 191 
Water wells, 

Drilling, § 62 

Govemmental use of property, § 135, n. 54 
Water works, construction and operation, community 
water works, § 155 

Waterfront, appeal and review, change of condi- 
tions, § 326, n. 13 

Waterway terminal, industrial districta, § 153 
Weight and sufficiency of evidence, 

Amendments or modifications, 

Applications, § 112 
Boards or commissions, § 120 
Appeal and review, § 365, pp. 1210-1217 

Variances or exceptions, findings, § 329, 
pp. 1135,1136 

Boards of appeals or adjustment hearings, § 213 
Certiorari, 

Administrative proceedings review, § 336 
Variances or exceptions, findings of fact or 
conclusions based thereon, § 338, p. 1160 
Change of use, appeal, § 365, p. 1216, n. 20 
Fines and penalties, § 420 

Gasoline filling stations, permits and certificates, 
administrative hearing, § 258, n. 35 
Injunctions against violations, § 409 
Permits and certificates, revocation procedure, 
§ 248 

Variances or exceptions, § 290, pp. 1065-1069; 
§ 307, pp. 1088-1092 

Garages, filling stations and parking lots, 
§ 318 

Welding shop, 

Area of building lots or plots, § 144 
Injunctions, hour violations, § 397, n. 24 
Welfare of community, promotion, $ 2, pp. 665-670 
Well considered plan, § 30 
Whim, 

Administrative agency, § 26, n. 62 
Permits and certificates, denial, § 224, n. 6 
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Wholesale plumhing business, nonconforming uses, 
liquidation, § 63, p. 797, n. 73 
Width, building lots, valldity, § 48, p. 760 
Wine, sale, discrimination, § 67, n. 23 
Wisdom questions, 

Appeal and review, § 324 
Court detennination, § 27, n. 66 
Injunctions, matters considered, § 343 
Witnesses, 

Boards of appeals or adjustment, hearings, § 213 
Oross examination, generally, ante 
Expert opinions, generally, ante 
Wooden buildings, § 48, p. 760, n. 92 
Wording of statute, construction and operation, § 128, 
p. 881, n. 65 

Words and phrases. Definitions, generally, ante 
Wrlt of prohibition, § 333, p. 1150 
Wrongful issuance of iujunction, § 416 


Tards, 

Architectural and structura! designs, § 8, p. 687 
Reasonableness, § 73, p. 815 
Standards, construction, § 48, p. 758 
Ooal yards, generally, ante 
Construction and operation, § 145 
Pences, generally, ante 
Pront yards, generally, ante 
Garden type apartments, § 147 
Junkyards, generally, ante 
Lumber yards, generally, ante 
Rear yards, generally, ante 
Side yards, generally, ante 
Speclal laws, size, § 6, p. 679, n. 48 
Structural designs, reasonableness, § 73, p. 815 
Walls, reasonableness, § 73, p. 816, n. 6 
Youth centers, reasonableness, classiiication of uses 
permitted, § 75, p. 824 


EnD OP VOLUIIB 


101 C.J.S.—100 


1585 




CORPUS JURIS 
SECUNDUM 

1986 

Cumulative 
Annual Pocket Part 


Volume 101A 


Insert this Pocket Part in back of volume 
It replaces prior pocket part 


NOTtCE 

Consuit General index pocket parts 
for references to new matter. 

Lifarctty/ ■ 

AviiA cooeoe ^" 
acc 

ST. PAUL. MINN. 

WEST PUBUSHING CO, 


1Q1ACJJ&—1 
ifia6p.p. 


154 



CITE BY TITLE AND SECTION 


Tlmm 

lOlA C^JS. Zoning aad Land Plaonii^ § <i5 


This CumuUitive Annual Pocket Part contains selective supplementary material 
derived from decisions closing with cases reported in: 


Supreme Court Reporter. 105 S.Ct. 3552 

United States Reports. 468 U.S. (part) 

Lawyers’ Editkm, Second Series.88 L.£d.2d (part) 

Fcderal Reporter. Second Series .771 F.2d 1503 

Federal Suppdement..615 F.Sapp. 95 

Federal Rula Decisions.106 F.R.D. 597 

Bankniptcy Repculer.52 B.R. 80 

Atlantic Reporter. Second Series. 497 A.2d 757 

Califomia RqKVter.218 Cal.RpCr. 292 

niition Decisions...90 IRDec. 721 

Miiitary Justice Reporter.20 M J. 1001 

New York Snpplement. Second Series.493 N. Y.S.2d 287 

North Eastem Reporter, Second Series. 482 N.E.2d 1004 

North Western Reporter. Second Series.373 N.W.2d 692 

Pacific Reporter, Second Series.705 P.2d 865 

South Eastem Reporter, Second Series. 334 S.E.2d 299 

Southera Reporter, Second Series.475 So.2d 167 

South Western Reporter, Second Series. 695 S.W.2d 825 

United States dainas Court Reporter.8 CLCt. 638 

Ameaem Law Reporta, Fouith Series.43 A.L,R.4th 


ocuniniQKr «isao «Montri tMs WBST PUBUSHaia oa 


coavRiQHTc taas 

w 

WEST PUBUSMatQ oa 























lOlA CJS 1 


ZONING 

§ 2. Definitions and General Con- 
siderations 

page 17 

7. Me.—Fidier v. Dame, 433 A.2d 366. 

page 18 

8. U.&-^i(yoa Landiiig, Ltd. v. Watts, CA-La., S63 
T2d 1172, oert den. 99 S.Ct 79,439 U.S. 818, 58 
LEd.2d 109. 

9. Mdw-Sdiultz V. Pritti, 432 AJ2d 1319, 291 Md. 1. 

page 19 

16. Fa.—Kanfinaii & fooad, litc. v. Board d Sup*n 
of West WUtdand Tp., 340 A.2d 909, 20 Pa. 
OmwIdL 116, qipeal after remand Katamoonchink 
Goi^ V. Board of Sttp’n of West WhHdand Tp., 
376 A2i 305, 31 Pa.Cinwlth. 315, and 442 A.2d 
1220, 65 Pa.Gmwlth. 469. 

CoaferrioB of owBenhlp fh>m corporate fona to 
con do Brinfm n ftum 

N.Y.—North Fork Mbtel, Ine. v. Origonis, 461 N.Y. 
S.2d 414, 93 AJ>.2d 883. 

21. Mass.—Canter v. Planning Bd. d WestbMOUfl^ 
390 N.E2d 1128, 7 MassApp. 805. 

page 20 

34, Ky.—Mr. Fs Bar and Lounge, Inc. v. Qty of 
Lodsvflle, App., 630 S.W.2d 564. 

page 22 

86. Afk^Taylor v. Qty of Litde Rock, 583 S.W.2d 
72, 266 Ark. 384. 

Gd.—Gaimd Vallia View, Ltd. v. Maggini, 155 CaL 
Rptr. 208, 91 CA.3d 318. 

D.C—Otnens AsB*n of Oeocietown v. District d Co- 
Inmbia Bd. d Z<mins Adjnstment, App., 403 AM 
737. 

m—Paikwiy Bank and Trust Ga v. Lake County, 389 
NJBJd 882, 27 IUDec. 651, 71 inApp.3d 421. 
Md^^oaid of County Coin*rs d Ceeil County v. 

Gaster, 401 A.2d 666, 285 Md. 233. 
kbsa—Canter v. Planning Bd. of Westboron^ 390 
KMM 1128, 7 MassApp. 805. 

Mbut-UValle v. Kulkay, 277 N.W.2d 400. 
N.Y.^oology Aetion v. Van Cort, 417 N.Y.S.2d 165, 
99Misc2d664. 

Or.r.Golf Holding Go. v. McEaduon, 593 P.2d 1202, 

39 Or673, reconsi d eiation den. 596 P2d 576, 

40 OtJipp. 643. 

Pa^-jlofat V. CooL, Dept of Labor and Industiy, 403 
A.2d 218, 44 Pa.Gnwlth. 218. 

Vt.-4Calakowski v. John A. RusseD Cbrp., 401 A2d 
906, 137 Vt 219. 

page23 

66. AkaaMeofampreheaMfeplaa 

Moiit^--46oirtaiia WDdlife Fadei^ 

1189. 

68. Neb^—Hblingna v. City of Lincoln, 256 N.W.2d 
686, 199 Ntf). 178. 

N.Y.-K»vetz V. Plenge, 446 N. Y.S.2d 807,84 A.D2d 
421 

69. Ndk-Coppie V. Oty of Unoohi, 274 N.W.2d 
52a 202 Nch. 151 

Or.—Giab V. Board of Com*n Ibr Klamath County, 373 
PJd 733, 32 OrJ^pp. 39. 

Pk—Nloholas, Hsfan and Kissinger v. Harris Tp., 375 
AJd 1383, 31 Pa.CniwItli. 357. 

7L Colo—Theobald v. Board of County Com*!!, 
Smunit County, 644 PJd 941 

I 8. GoTemmental and Legislative 
Fiuction 

72. Aris^—New Pneblo Coo8tnicton,'lne. v. Pima 
County, App., 586 Pld 199, 120 Ariz. 354. 


Ark.—City of Little Rode v. Breeding. Af^, 606 
S.Wld 120, 270 Azk. 751 mand. lecaOed, Sup., 
608 S.Wld 7, cauae decided 619 S.W.2d 664, 273 
Arit. 437. 

Fla.—Dade County v. Xnverskmes Ra&mar, S.Am App., 
360Sold 1130. 

Idaho—Cooper v. Bd. County Cbm*rs of Ada Coun¬ 
ty. 614 P.2d 947, 101 Idaho 407. 

Tex.—Southern Nat Bank of Hooston v. Qty of Aus- 
tin, Qv.An>*, 382 S.Wld 229, err. ref. no rev. err. 

Wls.—Citizens for Sensible Zoning, Ine. v. Dqnrtment 
of Natural Resources, Cohunbia County, 280 
N.Wld 701 90 Wlsld 804. 

73. Atiz.—Canhn OH Oo. v. Oty of Phoenix, 593 
P.2d 656, 122 Ariz. 101 

Ga.—Westbrook v. Albany Phuming Commission, 251 
S.E2d 110, 148 Ga.App. 338. 

m.— Richardson v. Kitchin, 394 NJB.2d 796, 31 DLDec. 
594, 75 niAppJd 961. 

Md.—Stump V. Grand Lodge of Andent, Free and 
Aooepted Maaons of Maryland, 412 Aid 1305, 45 
Md.App. 263. 

Minn.—State, by Rochester As8*n of Ndghborhoods v. 
Qty of Rochester, 268 N.Wld 885. 

Wash.—Barrie v. Kitsap Qwnty, 613 P.2d 1148, 93 
Washld 843. 


page 24 

74. CaL—Gillfland v. Los Angdes Connty, 179 CaL 
Rptr. 73. 126 CA.3d 610, app. diam. 102 S.Ct 
2227, 436 U.S. 967, 72 L.Ed.2d 840. 

m.— Fay V. Oty of Chicago, 390 N.E2d 125, 28 HL 
Dec. 143, 71 DLApp.3d 603. 

Kan.—Golden v. Qty of Overland Park, 584 P.2d 130, 
224 Kan. 591. 

Ia.—Hardy v. Mayor and Bd. of Aldonnen, Oty of 
Ennice, App., 348 So.2d 143, writ den., Sup., 350 
So.2d 1211 

Md.—Montgtmiety County v. Woodwaid A Lothre^ 
Inc., 376 A.2d 483,280 Md. 686, oert. den. 98 S,Cl 
1245, 434 U.S. 1067, 55 L.Edld 769. 

N.D.-Cowan v. Stroup, 284 N.W.2d 447. 

Okl.-Ganett v. Qty of Oldaboma Gty, 594 P.2d 764. 

Tex.—Qty of Texaikana v. Howard, App. 6 DisL, 633 
S.W.2d 596, err. ref. no rev. err. 

75. Ohk)—Mi^field-Dordi, Inc. v. Oty of South Eu- 
did, 429 N.Eld 139, 68 Ohio St2d 136, 22 

O.OJd 388. 


page 25 

76. HL—Qty of Chicago V. Harris Trust ASav. Bank, 
371 N.Eld 1181 14 llLDea 129, 56 IlLApp.3d 
651. 


77. Reaonlng 

CaL—Toso V. Qty of Santa Barbara, 162 CaLRptr. 210, 
101 CA.3d 934, cert den. 101 S.CL 271,449 U5. 
901, 66 IJEd.2d 131. 

79. U.S.— CJJ5. ^poted Ia Bi^ou Landing, Ltd. v. 
Watts, CA-La., 563 F.2d 11711175, oert den. 99 
S.Ct 79, 439 VS. 818, 58 L.Ed.2d 109. 

Idaho—Dawson Enterprisea, Ine. v. Blaine Connty, 567 

P.2d 1257, 98 Idaho 306. 

Ohio-G.S.T. V. Qty of Avon Lake, 392 NJB.2d 901, 39 
Ohio App.2d 84, 13 0.0.3d 141 
Or.—Anderson v. Feden, 569 PJd 633, 30 OrAfp. 
1063, afid. 387 P.2d 59, m Or. 313. 

§ 4. Purpose 

S5. Qtw— 1000 Friods d Oragon v. Board of Com- 
mMoam d ClaRkamas County, 595 P Jd 1273, 
40 Or App. 529. 


pige27 

86. Mont—American Linen Supply Co. v. Depart¬ 
ment of Reveime, 617 PJd 13L 
NJl^Dniant v. Town of Donbulon, 430 A.2d 140, 
121 NJl 351 

N.Y.-OrtlHO.Visioii, Inc. v. of New Yoik, 422 
N.Y.S2d 781, 101 MSsc.2d 987. 


ZONING §7 

Page 41 

92. NJv—Lusardi v. Curtis Pdnt Preverty Owners 
Aas*n, 430 A.2d 881, 86 NJ..217, 18 A.LR.4th 
S58. 

page 29 

1. N.D.—R. B. J. Apartments, Inc. v. Gate Gty Sav. 

& Loan Ass*n, 315 N.W.2d 284. 

3. NJL—Beck v. Town of RaymoDd, 394 AJUl 847, 
118 N.R 793. 

W.Va.—Singer v. Davenport, 264 S.E.2d 637, 164 
W.Va. 665. 

W30 

25. HL—Amalgamated Trust and Sav. Bank v. Cook 
County, 402 N.E.2d 719, 37 DLDec. 717, 82 DL 
App.3d 37a 

page 32 

35. NJ.-State v. Baker, 403 A.2d 368, 81 NJ. 99. 
38. Ariz.—Dav» v. Hidden, App., 606 P.2d 36^ 124 
Ariz. 546. 

§ 5. Relation between Zoning and 
Planning 

Library References 
Zoning and Planning e»1.5. 
page 34 

60. Wash.—State v. Lake Lawrenoe Public Lands 
Protection A8s’n, 601 P.2d 494, 92 Wadi.2d 656, 
app. dism. 101 S.Ct 46,449 U.S. 801 66 L.Ed.2d 
5, cert den. 101 S.Ct 98, 449 U.S. 83Q. 66 
LE(L2d 35. 

65.^ N.H.—Town of Seabcook v. Tra-Sea Cnp., 410 
A.2d 240, 119 N.a 937. 

71. Ind.—Town ofSchererviUev.Vavnis. 389 NJB.2d 
346, 180 IncLApp. SOa 

73. Cda—Thedbald v. Board of County Ccai*rs, 
Summit County, 644 P.2d 941 
Pa.—Fincber v. Middlesex Tp., 439 A.2d 1351 64 
Pa.Cmwlth. 355. 

page 35 

76. Md.—Howard Connty, Md. v. Dorsey, 438 AJd 
1339, 292 Md. 351. 

85. W.Va.—Singer V. Davenport, 264 S.E.2d 637, 164 
W.Va. 665. 

89. MooL—Martz v. Butto-Silver Bow Government' 
641 P.2d 426, 196 Mont 348. 

WadL—Toandos Peninsula A8s'a v. JeSenon County, 
648 P.2d 448, 32 WashApp. 473. 

page 36 

93. Pa.—Appeal of Molnar, 441 A.2d 487, 64 Pe. 
Cmwlth. 378. 

94. Mast—North Landers Corp. v. PlannhQ Bd. of 
Falmouth, 416 N.E.2d 934, 382 Mast 431 

Or.—Lemke v. Lane County, 643 P.2d 1301 67 Or. 
App. 55, leview den. 650 P.2d 927, 293 Or. 394. 

95. Zoidiig ordfnance not neceeearDy mid 

Wash.-West HaQ Qtizens for ContraOed Devdopmeitt 

Density v. King County CouncO, 627 P.2d 100129 
WaahApp. 179. 

1. Cok).-Theobald v. Board of County Com*rt fona- 
mh County, 644 P.2d 941 

2. Mont^^lartz v. Butte-Slver Bow Oovemment 
641 P.2d 426, 196 Mont 348. 

§ 7. Nature and Scope of Plamiiiig 
and Zoning Power 

page 41 

42. NJ.—Washington v. Cemral Bergen Commu- 

nhy Mental Health GeiitBr, Inc., 383 A.2d 1194, 
156NJ.Su|)er.388. 

47. Regloiial board 

U.S.-^-Cdifon>ia Tahoe RagiooaI Planning Agenoy v. 
Hanah^s Cotp., D.CNev., 509 P.Sue^ 753. 



§7 ZONING 

Page 41 

5X Md—Hari)or Island Marina, Inc. v. Boaid of 
Coonty Ooai*n of Calvert County, Md, 407 A.2d 
738, 286 m. 303. 

§ 8. Source of Power; Constitution- 
al and Statutory Provisions 

pi«e42 

6t, Mich.->-4U)dney Lockwood ft Ca v. City of 
SouthfieU, 286 N.W.2d 87, 93 Mich.App. 206. 

page 43 

64. HL-Jctty V. City of Taylorville, 401 N.E2d 627, 
36 nLDee. 786, 81 ULApp.3d 442. 

page 44 

73. Pa.-Oty of Pittsburgh v. Com.. 360 A.2d 607, 
468 Pa. 174, on rem. 370 AJd 1388, 32 Pa. 
GnmrltL 39d affd. 400 A.2d 1301, 485 Ph. 40. 

paga46 

81. Fit.—State v. Roberts, App. 2 Dist., 419 So.2d 
1164, dism. 426 Sa2d 28. 

82. W.Va.—Town of Stoaewood v. Bdn, 270 S.E.2d 
787, 165 W.Va. 653. 

page 47 

87. Or.—Baxter v. Monmoath City Cooneil, 627 P2d 
500, 51 OrApp. 853, review den. 644 P.2d 1126, 
291 Qr. 368. 

page 48 

89. Qd—MoOaffriqf v. Preston, 4 Dist, 201 CaLRptr. 
252. 154 CA.3d 422. 

page 49 

96. Masa.—Nnth Landers Corp. v. Pbnidiia Bd. of 
Falmoiith, 416 N£.2d 934. 382 Masa. 432. 

§ 10. Who Bfay Exercise Power 
libraiy Referenoes 
Zoning and Plaiming <8»18.5. 

page 64 

19. U.S.—U6. V. Certam Lands in Tntro, BamataMe 
Coonty, Com. of Mass., D.CMaia., 476 F3upp. 
1031. 

Colo.—Theobald v. Boaid of Coonty Com*n, Sommit 
Coonty, 644 P2d 942. 

DdLp-Hooper v. Deimvare Aioohoiie Beverage Contrai 
ConuiiWoii, 409 A.2d 1046. 

NJHL—Ch^din E n terpri aea , Inc. v. QQr cf Ldomon. 411 
A2d 113d 120 NJHL 124. 

N.Y^Wliae Yoo Photo Gorp. v. Department of 
Covomer AflUn of Qty of New York, 450 N.Y. 
S2d334, 87 AJ3Jd46. 

Utttb-Wriglit Devdopment v. Cty of WeUsviBe, 608 

P2d231 

20^ Oar'^laclcion y. O oo dnan , 279 SJE2d 438, 247 
04.683. 

ld-^9feanelte v. McHeaiy Coonty, 363 N£2d 122, 6 
mJDee. 393,48 HLApp^ 396. 

22. Aris^-Davif v. Hidden, App., 606 P.2d 36, 124 
Aiis. 546. 

AfL—Chy «r Oamaiy v. Hooatqg Anthofity of City of 
CoM^, 584 &W4d la 266 Ark. 404. . 

Coloi—Vetemna of Fon^ Wan» Foat 4264 v. City of 
gltMobnat Springt 575 P2d 835, 195 Colo. 44, 
99 SX2. 66, 439 U3. 809, 58 LEd2d 

» 1 . 

Fla^-Dade Coonty v. Yombo, &A., App.. 348 Sa2d 
391 

PL-^Camall v. DoPi^ Coonty, 374 N±2d 1. 15 
*^lSI^T0X^VUipp3d2a0. 

liS^Wgdwood Paik C nirtnMinity Aia*n v. Fort Wayne 

. Cty Pitt CewmiMioB. 396 N.E2d 678; 182 Ind 
App. S78. app. afkcr remand 443 H£2d 843. 

Kanr>.€Sty ofSattaa V. Ji^gHi. 612 P2d618,228 Kan. 
ISS. 


Md.—Zdlinger v. CRC Devdopment Corp., 380 A2d 
1064, 281 Md 614. 

Mass.—Gddman v. Town g( Dennis, 375 N.E2d 1212, 
375 Mass. 197. 

N.H.—Eddy Plaza Associates v. Cty oi Conoord, 445 
A.2d 1106, 122 N.R 416. 

N J.—Mindd v. Township CouncU a( FlranUin Tp., 400 
A.2d 1244, 167 NJ^oper. 461. 

Or.—Oreb v. Boaid orCom*rs fw Klamath Coonty, 573 
P.2d 733, 32 Or.App. 39. 

Tenn.—State, ex rd. SCA Chemical Waste Services, Inc. 
V. fConigsbeii. 636 S.W2d 430. 

Tex.-Cty of Pharr v. Tippht, 616 S.W2d 173. 

Wis.—Tanck v. Dane Coonty R^jooal Planning Com* 
miasioii, 260 N.W.2d 18, 81 Wit.2d 76. 

Qty coQsdl 

N.Y.-41ansman v. Cbmmon Councfl of Qty ci Syra- 
cuse, 400 N.y.S2d 963, 60 A.D2d TJO. 

Or.—Medfoxd Assembly of Ood v. Cty of Medford, 
669 P.2d 1161,64 OrApp. 815, affd 681 P2d 790; 
297 Or. 138, app. after lemand 695 P2d 1379, 72 
Or.App. 333, rev. den. 700 P.2d 251, 299 Or. 203, 
cert den. 106 S.Ct 570. 

page 5$ 

23. Ind—^Ndson v. Valparaiso Bd of T^ooing Ap- 
peals, 391 N.E2d 649. 181 lodApp. 251 

Va.—Hendrix v. Board of Zcmhig Appeab of Cty of 
Virginia Beach, 278 S.E2d 814, 221 Va. 57. 

25. Hawaii—Kailna Community Cooneil v. Cty and 
County ofHonolulo, 591 P2d 601 60 Haw. 428. 

27. Conn.—Manor Devdopment Corp. v. Gonservap 
tion Commissioa of Town d Simdmiy, 433 A2d 
999, 180 Conn. 691 

§ 11, Concurrent and Conflicting 
Exercise of Power bj State 
and Local Authorities 

page 56 

32. Ma—CJjS. dted ia Superior Ontdoor Advertis- 

ing Ca V. State Com*n d Mteouii, 

App., 641 S.W2d 480,481. 

N.Y.-Sbeiman v. Emzier. 446 N.Y5.2d 371 84 
AD2d401. 

Vt—Smith V. WiiihaU Pbmnmg Commission. 436 A2d 
760, 140 Vt 178, 

Ordinance not snpeneded 

NGdi.—Rasmossen v. Pennfidd Tp.. 304 N.W2d 581, 
104 MichApp. 361. 

33. U5.—Caridge Hoose On^ Ihc. v. Bmoo^ d 
Verona, D.CNJ.. 490 F.Sopp. 706. 

Atix.—Levitz V. State, 613 P2d 1259, 126 Ariz. 203, 
overroling State v. Jaoobson, 121 Ariz. 65,588 P2d 
358. 

CaL—Pan Pae. Propertiei, Inc. v. Santa Croz Coonty, 
146 CaLRptr. 428, 81 CA3d 244. 

Uaho—Oompracht v. Cty Coeor D*Akne, 661 P2d 
1214,104 Idaho 615. 

m.— McHeniy County v. Sternaman. 380 NJB2d 540; 
20 nLDee. 561 63 DLAppJd 679. 

bd—Strange v. Board cf Zoning Appeab of Sbdby 
County. App.. 428 N£2d 1328. 

Mkh.—Brandon v. North-Oakland Residential Ser¬ 

vices, Inc., 312 N.W2d 238, 110 MichApp. 300. 

N.K—Town of Tuftonboro v. LskesMe Oolony, bc.. 
403 A2d 410, 119 NJL 445. 

NJ.—Oarden State Fanns, Inc. v. Bay, 390 A2d 1177, 
77 NJ. 439. 

N.Y.—Wambat Reahy Corp. v. State, 362 NJB2d 581, 
41 N.Y.2d 490; 393 N.YSM 949. 

Or.—Cty of Pendleton v. Ketns, 643 P2d 6S8, 56 
OrApp. 818, affiL 653 P2d 991 294 Or. 126. 

Pa—Greene Tp. v. KohL 379 A2d 1383. 32 Pa. 
Cmwlth. 591 

RJL^Mttigoity V. Beynacqoa, 432 A2d 66t. 

Tex.—San Pedio Nordv Ltd v. Cty of San Antonio. 
CvApp.. 561 &W2d 260; en. reC no rev. err., 
oert den. 99 SXX 616,439 U.S. 1004, 58 L.Ed2d 
680, leh. den. 99 S.Ct 1060; 439 UE 1135, 59. 
LEd2d98. 


lOlA CJS 2 


Waih.—Snohombh County v. State, 648 P2d 430, 97 
Wash2d646. 

Wb.—Town of Rin^ v. Marathon County, App., 299 

N. W2d 284,99 Wb2d 394, afiRL 311 N.W2d 595, 
104 m2d 297. 

34v U.S.—Cdumbia Land Proteetkm Aasb v. 

ScUesinger, CAWash., 643 F2d 585. 

Ab.—Riveifaend Partnership v. Cty of Mobile, 457 
So2d371. 

Ariz.—Qty of Scottadab v. Scotiadale Associated Mei^ 
diMitit, Inc., 583 P2d 891, 120 Ariz. 4. 

CaL—Benny v. Cty of Abmeda, 164 CaLRptr. 776,105 
CA3d 1006. 

Fla.—General Qee. Credit Corp. of Geotgb v. Metro¬ 
politan Dade Coonty. App., 346 Sa2d 1049. 

in.-4klcHeniy County v. Sternaman, 380 NJS.2d 540, 
20 nLDee. 561 63 niAppJd 679. 

lowa^bodc v. Didrinaon Coonty Bd of Adijostment. 
287 N.W2d 566. 

Mieh.-^randoo Tpw v. North-Oakbnd Residential Ser¬ 
vices. Inc., 312 N.W.2d 238, 110 lifichApp. 30a 

Mo.—Unkm Ebc. Col v. Cty of Ciestwood, 562 
S.W.2d344. 

Obio—Sun Ofl C(x of Pennsytvama v. Cty of Upper 
Ariington. 379 N.E2d 266, 55 Qhio App.2d 27. 9 

O. OJd 196—State ex leL Qtba Service 00 Co. v. 
Orteca. 409 N.E2d 1018, 63 Ohio St2d 295, 17 
O.OJd 189. 

SJ>.-State Theatie Co. v. Smitb. 276 N.W.2d 259. 

Vt—Morse v. Vermont Divbkm of State Bldgs., 388 
A2d 371, 136 Vt 253. 

Ordimuice restricthig derelopmeBt of reatal 
hoosiiig 

CaL—Bruee v. Cty of Abmeda, 1 Dbt, 212 CaLRptr. 
304, 166 CAJd 18. 

pnge57 

35. Vt^—State v. Sangninetti. 449 A.2d 921 141 Vt 
349. 

36» Abdca—Kenai Peninsnb Borou^ v. Kcaai Pe- 
ninsub Bd of Realton. Inc., 652 PJd 471» 

CaL—Cty of Tornaoe v. Transhional living Conteri 
for Los Angelos, Inc., 179 CaLRptr. 907, 638 PJd 
1304, 30 C3d 516. 

Cola-^rnbalcer v. Board of Coonty 'Gom*r8, B Paso 
County. 652 P.2d lQ5a 

nL— Vabge of Union v. Sootliem Gslifonib Chemical 
Co.. 375 N.E2d489. 16 IlLDec. 616, 59 IlLAppJd 
373. 

Ky.—Oieen v. Boorbtm Coonty Jotet Baiming Com'n. 
637 S.WJd 626. 

^ndL—Dingeman AdvertUng; Inc. v. Saginaw 285 

N.W2d 440; 92 NfidiApp. 735. 

NJL—Region 10 CUent Management, bc. v. Town of 
Hampatead, 424 A.2d 207, 120 NJEL 88S. 

NJ.-^16me Builden Leagoe of Sooth Jermy, be. v. 
Evesham Tp^ 416 A.2d 81. 174 NJ.Sai>er. 251 

37. Ariz.—Levitz v. State, 613 P.2d 1259. 126 Ariz. 
203. 

Rifideiitbl liKaitiM 

Nfinn.—Nordiwest Reddenoe, ba v. Qty | 0 f BrooUlyn 
Center, Appi, 352 N.W.2d 764,wreview den. 

38. Colo/—BoaidofCooiityCom’raofAdamsCoan- 
ty V. Cty of Thornton, ^ P6dd 

m—Qty of Urbana v. Champaign Connty. 389 ^JL2d 
1185, 27 nLDee. 777, 76 nL2d 63. , „ ' 

Mfaut-^eiggren v. Town of Dnbth, 304 

Md—Cty of Khkwood v. Gtty of Snnaat HSb, App., 
589 EW.2d 31. 

N.Y.—Peo|^ V. Agptha Home for Ghddren, 389 
NE.2d 1098, 47 N.Y.2d 46, 416 N.Y.S.2d 577, 
oert den. 100 ECt 145. 444 US. 869, 62 LEdJd 
94. 

Or.-^adcaai County v. Bear Crede VaOty Sanitary 
Authority, 645 P.2d 531 293 Or. 121. 

SDd^-Lincob Coonty v. Johnaon. 257 N.W.2d 453. 

Tex. 7 ^City d Addaon v. Dalha Indqieiidcnt Sdwol 
Dbt, App. 5 bbt. 632 EW.2d 771, err. re£ no 
rev. err. 

Wb.—Town d Rin^ v. Maiabon Coonty, 311 
N.W.2d 595, 104 Wb.2d 297. 



lOlA CJS 3 


4L Conit—Town of Colchester v. Reductk» Asioci- 
atei, Inc., ComJPL, 382 A.2d 1333, 34 Coan^p. 
177. 

NJ.—Utde Falis Tp. v: Baidin. 414 AJd S39, 173 
NJ.Sttper. 397. 


litfidL—Cascade Tp. v. Cascade Resouroe Reooveiy, 
Ine., 323 N.W.2d 500. 118 380, app. 

hdd in abeyance, Sup., 333 N.W.2d 472, remd. 367 
N.W.2d 68, 422 Mich. 881. 

paseSS 

47. U.S.—Oreenwidi Tp. v. MobQ Oil Corp., D.C 
NJ., 304 1275—Kiemat v. Chisago Goun* 

Qr, D.CMiim., 364 F.Supp. 1089. 

Ala.--^ re Opinkm of The Jusdoes, 370 Sa2d 1373. 
CaL—Pinea v. City Santa Monica, 173 CaLlQrtr. 336, 
630 P.2d 321, 29 C3d 636. 

Copn' Coity v. Plannina and TAnm» <*v%mnit#rinin 
Town of Oiiilford, Coin.Pl.. 376 AJd 79. 34 Gonn. 
Sup. 31 

Fla.—Qty of Lake Waks v. Lamar Advertising Ass*n of 
LataJand, An>*, 399 Sold 981, approved in pait, 
disapiHOved in part, Sup., 414 So.2d 103a 
Oa.—Pope V. Gty of Atlanta, 240 S.E.2d 241, 240 Oa. 
177, app. alter lemand 249 S.E.2d 16,242 Oa. 331, 
oert den. 99 S.Ct 1281,440 U.S. 936, 39 LEdJd 
494. 

HL—Union Nat Bank and Tmst Co. v. Board of Sap'r8 
of Kendall County, 382 N.E2d 1381 22 llLDec. 
627, 63 I]LApp.3d 1004. 

Ind.—Indiana Waste Systems, Inc. v. Boaid of Com*rs 
of Hdwafd County, 389 N.E2d 31 180 IndApp. 
383. 

La.—City of Baton Ronge v. Hebert App., 378 So.2d 
144, writ den., Sup^ 380 SoJd 12ia 
Md.-Cxion. Inc. V. City of Ficderick. 373 AJd 34, 36 
MdApp.703. 

Masi^V.SJL ftealty, Inc. v. Lkense Bd. <€ Woroester, 
433 N£2d lOSS, 13 MassApp; 386, review den., 
438N£ld73, 386Mass.ll03. 

Midiv-Pteple v. Uewdlyn. 237 N.W.2d 901 401 
Micfa. 314, otft den. 98 S.a. 1879, 433 U.S. 1008, 
36 L.Ed.2d 390. 

Mbnt—State ex leL Swart v. MbHtar, 621 P.2d 1100. 
Ncb.—Omaha Fidi and ^Hdlife Ouh, Inc. v. Comma- 
nity Reftise, Inc., 302 N.WJd 379, 208 Neb. 110, 
app. alter lemand 329 N.W.2d 333, 213 Neb. 234. 
NJL-^>eny Sand & Onvd, Ina v. Town of London- 
deny, 431 A.2d 139, 121 NJL 301. 

NJ.—State V. CJ.B. Intant, 416 AJd36183 NJ. 261 
NJ>.—City of Minoe v. Cemial Ave. News, Ina, 308 
N.WJd 851, app. dism. 102 S.Ct 961, app. alter 
nmand, Snp., 325 N.WJd 243. 

Or.—Damascus Community Chnich v. ClarJranias 
Connty Bd. of Com*», 373 PJd 726,32 Or.^)p. 3. 
Pa.-4Cavanaghv.LondQoOfoveTp.,382AJdl48,33 
Pa.Cniwlfh. 42a affiL 404 AJd 393, 486 Pa. 133, 
app. dism. 100 S.Ct 723, 444 U5. 1041, 62 
IJB<L2d 726. 

Tex^-Qty of Bea u mon t v. Iones, ChrApp., 360 S.WJd 
710^ enr. re£ no rev. err. 

Vt-lh re Patdv 437 AJd 121, 140 Vt 138. 
W.Va.P-Laogwdl v. Hodgt 297 S£Jd 82a 
Bi j ilgrtn gg Mt ii eoafUet wtth rtttate 
0) N.Y.-:8oopeiliti v. Board of Zoning Appeds of 
Town of Hempatead, 479 RY.SJd 941, 125 Mise.2d 
386, alBL 496 N. YSJd 488. 

Wb.—Stat» V. ymage of Lake Dehoa, App., 286 
RWJd 622, 93 WisJd 78. 

(3) Mk^^-OncUer Land Co., Inc. V. Yankee Spiings 
359 RWJd 226, 138 IfidiApp. 1. 


La^—OtycfKamicrv. Nonna! Life ofl^oniwana, Ino., 
App., 463 SoJd 82, wxit gr. 470 SoJd 115. 

N6 owte \kmki OEMqpdoa fbr vicaftml 

Ubho-Ohon v. Ada Coonty. 663 F^d 717,105 Iddw 
18. 


48. R.L—Matunude Beach Hotel, Inc. v. Siddon, 399 
A2d 489, 121 R.I. 386. 

A state statute may not uiureason- 
ably and unlawfully limit the enforce- 
ment by municipalities of a local zon- 
ing ordinance enacted under police 
powers authorized by the state consti- 
tution to municipalities.^'* 

49.5. Ohio-Garcia v. SUfrin Resklential Ass*n, 407 
REJd 1369, 63 Ohk) St2d 239, 17 0.0.3d 167, 
cert den. 101 S.a. 1349,450 U.S. 911,67 L.Ed.2d 
334. 

page 59 

51. U.S.—MatterofWhite,Bkrtey.Micfa.,2B.R.6S6. 
N. Y.-^loom V. Town Bd. of Town of Yorictown, 424 

N.Y.S.2d 983, 102 Misc.2d 938, mod. on otfa. gtda. 
436 N.Y.S.2d 333. 80 AD.2d 823, app. alter re- 
mand 430 N.Y.SJd 603, 88 ADJd 893. 

§ 12. Manner of Exercising Power; 
Procedural Requirements 

52. U.S.—U5. V. Town of Wmdsor. Cmm.. D.C 
CoiUL, 496 F.Sn|^ 381. 

Ind.—Jacobs v. NGshawaka Bd. of Zoning A^ieals, 393 
N.E2d 834, 182 IndApp. 300. 

KaiL-Oty of SaUna v. Jaggers, 612 PJd 618, 228 Kan. 
133. 

Or.—Flith Ave. Corp. v. Washington County, By and 
Thraugh Bd. of Com’r8, 381 P.2d 50. 282 Or. 591. 

53. IlL—Cook County v. Idin Sexton Contractors 
Co.. 389 N.E2d 333, 27 llLDee. 489. 73 ULld' 
494, app. after remand 408 N.E.2d 236,41 IlLDec. 
814, 86 nLApp.3d 673. 

Ind.—Town of MerrfllvUle v. Colfins, 382 N.E2d 188, 
178 IndApp. 338—Wllson v. Brown, Ai^. 3 Dist, 
461 N.E2d 1162, op. changed 464 RE2d 1331 
hfinn.—State, by Roebester Ass^n of Nei^boifaoods v. 

City of Rodiester, 268 RWJd 883. 

Miss.—City of Carthage v. Walten, 375 SoJd 228. 
NJ.—Pascade A88*n, Ltd. v, Mayor and CouncU of 
Washington Tp.. Bergen County, 379 AJd 6, 74 
NJ, 47a 

N.Y.-LeisuR Time Sales, Inc. v. Waring, 398 N.Y.S.2d 
493, 91 MiseJd 633. 

N.C—Jdmaon v. Town of Longview. 243 SJL2d 316, 
37 RCApp. 61, cert den. 248 S.E2d 727, 295 
RC 33a 

Or.—FUth Ave. Corp. v. Washington County. By and 
Thiough Bd. of Com’is. 381 PJd 50, 282 Or. 391. 
Tex.—Hannan v. City of Coppdl, CSvApp., 583 S.WJd 
817, err. ref. no rev. err. 

Wadt—UDodt v. Gty of Bronerton. 365 PJd 1179,17 
WashApp. 373. 

Map 

(1) Oiher statementt 

N.H.—Town of Nottingham v. Harvty, 424 A2d 1123, 
420 NJL 889. 

Vt—McLaughry v. Town dT Norwich, 433 AJd 319, 
140 Vt 49. 

(2) Zcming ordinance waa invalid by leasmi of dty 
ooundfs feilure to oomply strkdy with statutwy re- 
quiiement that zoning inap, incmpoiated by reference in 
ordinance, be oeidfied; substantial oompUance hy a^ 
tadiing unoertified map or {dan waa insuificient 
WaslL-Stockwen v. City of Ritzville, 663 P.2d 131, 34 

WashApp. 326. 

page 60 

55. KaiLp-Boordof County Com'rsof Lincoln Coun- 
ty V. Berner, 613 PJd 676, 3 KanAppJd 104. 

56. hfess.-^x)vequist v. Cooservation Commissinii of 
Town of pennis, 393 N.E2d 858, 379 Matt 7. 

pagedl , 

65. D.C—ChkensAss^ofOeoigetown V. Districtof 
Cdmhbia Bd. of Zoning A^ustment App., 403 
Ajd737. 


ZONING §14 

Page 72 

The actions of a zoning body in ap- 
plying general rules or polides to spe- 
dfic inSviduals, interests, or situations 
are quasi-judidal acts requiring proce¬ 
dural due process.^** 

65.5. Idaho—Cooper v. Bd. of Connty Com’n ot Ada 
County, 614 PJd 947, 101 Idsho 407 ovemiling 
prior inconsistent dedskms. 

page 62 

71. CaL—Benny v. City of Alameda, 164 CaLRptr. 
776, 103 CA3d 1006. 

80. Or.—mth Ave. Corp. v. Washington County, By 
and Throoflh Bd. of Com*rs, 381 P.2d 50,282 Or. 
391. 

Texw—Conway v. Hospital Corp. of America, GvApp., 
S77S.W.2d 334, err. ref. no rev. err. app. dism. 100 
S.Ct 22. 444 UE 803, 62 L.Ed.2d 16. 

81. Neb.—Hansen v. Gty of Norfolk, 267 RW.2d 
337, 201 Neb. 331 

NJ.—Pop Realty Corp. v. Springfidd Bd. A4nist- 
ment of Springfidd Tp., 423 A2d 688, 176 NJ.Sn- 
per. 441. 

N.Y.—Ldsure Time Sales, Inc. v. Waring, 398 N.Y.SJd 
493, 91 Misc.2d 633. 

page63 

82. Fla.—0*Conn(xr v. Dade County, App. 3 Dist, 
410 Sa2d 603. 

page 64 

88. I^-Stmgesv. Town ofChihnaTk. 402 N.E2d 
1346, 380 Mass. 246. 

Cok).—Tbeobald v. Board of County Com*n. Summit 
County, 644 P Jd 941 

Utah—Wri^t Develofunent v. Gty of Wdbville, 608 
P2d231 

Wash.—D.EB.T., Ltd., v. Board ai Gallam County 
Cbm^rs, 600 P.2d 628, 24 WadiApp. 136. 

§ 13. -Notice and Hearing 

page 68 

13. Due process reqidFeiiieiits met 
Kan.—Board of Coonty Com’rs of Lincoln Connty v. 
Berner, 613 PJd 676, 3 KanAppJd 104. 

16. Notice 

(4) Publication in EngBah of notice of public hearing 
on land use prooeeding waa sulfident to meet reqnire- 
ment for notice spedfied in aection ^ the chy diaxter, 
even though many affected pirtiea did noC speak Eng- 
liah. ^ 

N.Y.—Lai Chun Chan Jin v. Board of Estimate of Gty 
of New York, 460 N.YJJd 28. 92 AJDJd 218, 
dtorissal den. 437 RE2d 803,60 N.Y.2d 797,469 
N.YE2d 698, app. after remand 474 N.Y.SJd 304, 
101 AJ>Jd 97, afld. 467 N£.2d 323, 62 RYJd 
900, 478 N.YE2d 859. 

§ 14. Voting; Initiative and 
Referendum 

page 71 

A requirement that a zoning drdi- 
nance subject to approval by the 
voters is not per se unreasonable.*’** 

39 Colo.—Marco Lounge, Inc. v. Gty of Fedoal 

Hdghts, 623 P.2d 981 

4a N.H^TownofHamptonv.Bro8t446AJd4S8, 
122 NJL 463. 

44v SJ>.—GtyofCohonv.Cerb1y;318 N.WJd 136, 
50. Ceda—Maigolb v. Diatrict Comt In and Fw 
Anpohoe Co«mty, 638 PJd‘297. 

p.«e72 

54. Colo^MargoSs v. Didrict Coort, In imd.Fd^ 
Anpahoe County, 638 PJd 297. 



§14 ZONING 

Page 72 

Fb.—Oiy of Wuter Sjnbgs v. Florida Land Ca, App. 
5 Ditt^ 413 So^ 84, tpproved 427 So.2d 17D. 

§ 15. -Filing, Recordin;, or 

Publicatlon of Regulation 
after Adoption 

W73 

^ NJ,—Laimnce M. Knin Associaies, Inc. v. 
Mayor and Coimcfl cf Mapk Sfaade Tp., 448 A.2d 
522, 185 NJ,8iipa. 33d 

N.Y.— VDlage of Savona v. Solea. 446 N.Y^2d 639, 84 
AJ3Jd 683. 

Otj—Q ty ef Medfbfd v. Jackaon County, 643 P.2d 
1353, 37 OrAppi 155. 

66. m—VooBokdv. CityofBreae,427N.E2d322, 
56 nLDec. 242, 100 IILApp.3d 956. 
lom—Roda v. Polk County, 319 N.WJd 250 
MfauL-FUgrim V. Oly of Winona, 256 N.W.2d 266. 
MiSL-City of Carthafe v. Waltos, 373 So.2d 228. 
Pnhlicttion snlllcieDt 

(1) SJ3.-City ofCdton v. Gortdy, 318 N.W.2d 136. 

Sectk» not ippUcaUe 

m.—Qty «rf* Qiampaign v. Kroger Go., 410 N.E2d 661, 
43 llLDec. 661, 88 IlLApp.3d 498. 

I»g®74 

68. N.M.—Neabit v. Qty of Albuqueique, 575 P.2d 
1340, 91 N.M. 455. 

Tea.—Chy of Wldiita FaDa v. LJ. & Fnnoes Street- 
man. ChrJkpp.. 607 S.W.2d 644. 

j 16. Temporary or Emergency Reg- 
Dlation 

IttgeTS 

76. Vaj—Matthewa v. Board of Zknmg Appeab (tf* 
Oreeoe County. 237 SJL2d 128. 218 Va. 270. 
78. Tea,—-Haynea v. Qty cf Quanali, Qv.App., 610 
S.WJd 842, en^. ret no rev. en. 

80. Wnh.—Mayer Bnilt Hoomi, Inc v. Town of Std- 
Udoov, 364 PJd llTa 17 WaaltApp. 35& 

pise 76 

90. Tcl—H aynea v. City of Quanah, Gvj\pp.. 610 
KWJd 842, or. idl no lev. err. 

§ 17. Knowledge or Notice of Rega- 
latUrna or Orders 

me 77 

96. Utah—Wrlglit Devdopment v. City of WdlsviOe, 
608 P.2d231 

§ 16. Goneral Consideratioiis 

pige79 

14, MnOd—Pine Cbonty v. State; DqiL of Naninl 
Rooim 280 RWJd 625. 

PV61 

38, MiM Ftimhtgham Qinic, Inc. v. Boaid of Se- 
hGtmen of Sonthboioiigli. 367 N£2d 606, 373 

lta.m 

■ 4& Bie:-^Leith v. Saco River Corridor Coin'n. 464 
A4dl5a 

Otafai-liiinziker v. Oande, 456 N£2d 316, 8 Oliio 
AppJd 87, 8 03JL 120 

S 16. Validlty as Dependent on Con- 
dlttons, CUrcumstaneeo, and 
Apidicatlon to Partteular 

Propeitf 

peae^ 

,lta^-8ni|eiv.ToiaaorChilinuk.4^ 

1344 380 Ita. 246. 


lOlA CJS 4 


49. DI.—Amalgamated Trnat and Sav. Bank v. CoiA 
County, 402 N.E2d 719, 37 DLDec. 717, 82 DL 
App.3d 37a 

5L U.S.--MatterofWhhe.Bkrtcy.Mich..2EK 
ni—Chicago Title & Tnist Co. v. Village oT Skokk; 
Cook County, 377 R£2d 1253, 18 ULDee. 617, 61 
III.App.3d 219. 

page 83 

56. Idalio—Dawaon Enterprisea, Inc. v. Bbine Coon- 
ty, 367 P.2d 1257, 98 Idaho 506. 

§ 20. Relation of Regulation to Po- 
lice Power 

page 84 

7L Pa.^Calvaiiese v. Zoning Bd. ei Adjjustment, 
Cmvlth., 414 A.2d 406. 

page 86 

78. Pa.-Flslier v. Corn.. 414 A.2d 743, 51 Pa. 
CmwUh. 404. 

page 87 

92. NJ.-State v. C.LE Intern., 416 A.2d 362, 83 
NJ. 261 

93. Ala.—HaU v. Jeffieraoo County, 450 So.2d 791 
Fla.—CJ& ctled in Foz v. Town of Bny Haibor 

lalands, App., 450 So Jd 539, 560. 

page 92 

§ 21. Llmits on Exercise of Zoning 
Power in General 

Library References 
Zoning and Planning ^29.5. 

24. Cok).—Theohald v. Boaid of County Com’r8, 
Summit County, 644 P.2d 941 

page 93 

25. CaL—Kriebd v. Gty cX San Oiego, City Coandl, 
169 CaLRptr. 342, 112 CAJd 693. 

Cda—Tncy v. City of Boulder, App., 635 P2d 907. 
Conn.—Koainald v. Lawlor, 418 A.2d 66, 177 Cono. 
42a 

Colo.—Peanobsoot, Inc. v. Board of County Onunia- 
lionen cf ntkhi County, Colorado, 642 P2d 915. 
NJ.—Drozdow v. Mayor and Qty Councfl of Qty of 
Vindand, 400 A.2d 521 167 NJ5upff. 76. 

26. Heallstic 

NJ.—Southeni Burlington County NJLA.CP. v. 
Maunt Lamd Tp., 456 AJd 394 92 NJ. 158. 

27. UE—Creative Environmeots, Inc. v. Eatabrook, 
D.CJta, 491 F.Siipp. 547, affiL, CA., 680 F2d 
822, oert den. 103 S.a. 343, 459 UE 989, 74 
L.E<L2d 385. 

28. CaL—Gunp v. Mendocmo County Bd. of Sop’n, 
176 CaLRptr. 624 123 CA.3d 33A 

29. Maaa.—Vitale v. Planning Bd. of Newbuiypoct, 
409 N£2d 237, 410 MiaApp. 483. 

Or.—Aleiandeiion v. Boud of Com’n for P(A Coun- 
ty. 616 P.2d 459. 289 Or. 427, leh. den. 619 PJd 
212, 290 Or. 137. 

page 94 

30. CaL—Rfluuroe Oetae Fbnd v. Santa Cruz 
Co^, 184 Gd.Rptr. 371, 133 CAJd 804 

Oa.-^ait Lanih, Ino. v. Floyd County, 262 S£2d 51, 
244 Qa. 761. 

Mav.—N<^ Landen Oorp. v. Flanmng Bd. of Fal- 
rnooth. 416 RE2d 934, 382 Ma». 431 
MooL—S tate ea id. Swait v. Mditcv, 621 PJd 1104 
RY.—Town of OUve v. Martins, 433 N.YJJd 153, 79 
A.Dld821 

Obio—Burger v. Board of Trnsteei of Montville Tp., 
389 N£2d 866, 58 Ohio Miae. 21.12 a0.3d 221 
Or.—lOOO Frienda of Oregon v. Land Contervatioo and 
Devdflpmeiit Commiaaion. 642 P.2d 1158, 292 Or. 
733. mod. 00 oth. grds. 681 PJd 124, 297 Or. 141 


Tenn.—Rcboh v. TnUahoma Open Door, Inc., App., 
640 S.WJd 13. 

page 95 

32. Tea.—Qty of San Antinio v. Lanier, GvApp., 
542 S.W2d 231 err. ref. no rev. err. 

33. Vt—In re Pateh. 437 AJd 121, 140 Vl 158. 

page 96 

34. CaL—Camp v. Mendocmo County Bd. of SnpYa, 
176 CaLRptr. 624 123 CAJd 33A 

35. Cda—Theobald v. Boaid of County Coin’n, 
Smmnh County. 644 P Jd 941 

36. Maia.—Nortfa Landen Corpu v. Phniilng Bd. of 
Feimouth, 416 N.EJd 934, 382 Maaa. 431 

page 97 

39. Or.—MclntyreCooper Ga v. Board of GomYa of 
WaafaiDgton County, 637 P.2d 201, 55 OrApp. 78. 
review den. 644 P Jd 1134 292 Or. 589. 

42. DL—Oeys v. VDlaic of Palatine, 411 REJd 
1161, 44 DLDec. 793, 89 DLAppuSd 634 

page 98 

49. Ind.—Adama v. Gty of Fort Wayne, A|^, 423 
N£2d 647. 

Ky.—Gty cS EUzabethtown v. Hadin County Ftacal 
Court, App., 531 S.WJd 231 
NM.—Eoard ct Gonnty 0»n'n of San Migud County 
v. Gty of Lu Vw 622 Pld 695, 95 RM. 387. 

50. DL—Peopb ea roL Aurora NaL Bank v. Qty of 
Batavia. 414 N£2d 916, 46 DLDec. 863, 91 DL 
AppJd 716, 

Md.—Haibor Island Marina, Inc. v. Board of Gonnty 
Gom’n of Calvert Gonnty, MiL, 407 AJd 738, 286 
Md. 303. 

N.C-Sellaa v. Qty of Ailmville. 236 S.E2d 283, 33 
N.CApp. 544. 

§ 22. ConBtitutioiial ResMctioiiB 

54. DL—Welch V. Gty of Evinaton, 382 N.EJd 615, 
22 DLDec. 295, 65 I]LApp.3d 249. 

56. Nev.—City of Spaika v. Beat, 6QS P Jd 638, 96 
Nev. 134. 

Fint Ameodaeiii; oreriMeaddi 
UE—Antico V. New Gutte Connty. D.CDd., 101 
FJLD. 471 affd. 770 FJd 1066. 

§ 23. Due Process and Efpial 
Protectlon of Laws 

Library References 
Zoning & Land Planning ^278.- 
2 ( 1 , 2 ). 

page 99 

59. Ala.—CJ& cflad ii Lymiwood Pnqierty Ownen 
Au'n v. Landa Deaoribed in Cnmplaint, 359 SoJd 
357, 359. 

NJ.—State v, Baker, 403 AJd 368, 81 NJ. 99^-Iloine 
Bnilden Leagne of Soodi Jeney, Ino. v. Bcrfin 
403 Aid 381, 81 NJ. 127. 

Diie process piotections apply not 
only to tfae enactment of zoning 
bnt to the dedsions made in the appli- 
eation of the laws.”-* 

S9J. WuIl—N oroo GooaL, Inc. v. King County, 649 
PJd 103, 97 WaahJd 684 

60. Ua.-Stanabeny v. Holina, CATea., 613 Fld 
1285, rdwaring denied 616 F.2d 568, certior a ri 
deolttl 101 aCt 244 449 Ua. 886, 66 LEdJd 
111 

Me.—Warren v. Mmnc^ Offloen of Town of Ooi^ 
ham, 431 AJd 624^^enobaDOt Area Houamg De* 
vdopment Goip. v. Gty Brewer, 434 AJd 14, 32 
A.LlL4th 1001 

Ohk)—IDntz V. VDhge of Pepper POee, 386 RE2d 849, 
57 Ohio AppJd 185, 11 O.OJd 184 



lOlA CJS 5 


RX—Santmi v. Lyons» 448 A.2d 124. 

Tez.—Helton v. City of Buricburnett, App., 619 S.W.2d 
23, err. ref. no rsv. err., app. dism. 102 S.Ct 2002. 
4S6 UX 940, 72 L.Ed.2d 462. 

Popolatk» reitrictioiis not ariiitrary 

U.S.->llogiii V. Benialem Tp., CA.Pa., 616 F.2d 680, 
oert den. 101 S.Ct 1737, 4S0 U.S. 1029, 68 
L.E<L2d223. 

P f fft—liU 

Midi.—Robimon Tp. v. KnoU, 302 N.W.2d 146, 410 
Mkfa. 293, 17 AX.R.4th 79. 

page 100 

61. NJ.—Sheerr v. Evesham TJ»., 445 AJd 46. 184 
NJ.Saper. 11. 

Ohio—Mintz v. VOlage ofPepper Pilee, 386 N.E2d 849, 
37 OUo AppXd 183, 11 0.0.3d 180. 

mioi 

64. N.Y.-8ddiier v. Town of IsUp, 439 N.E2d 332, 
36 N.YXd 1004, 453 N.YE2d 636. 

65. UE-^login V. Benaalon Tp., CA.Pa., 616 FXd 
680, oert. den. 101 S.Ct 1737, 430 UE 1029, 68 
LEdJd223. 

66. La.-41eniiiidez v. City of Lafkyette, An>., 399 
So.2d 1179, app. dism. 102 8.0. 1242, 433 U.S. 
901, 71 LEtUd 440. 

68. Md—Loomstem v. St Lotus Connty, App., 609 

S.W Jd 443-Despotis v. City of Sunset HOls, 
ApPh 619 S.W.2d 814. 

Fd—Zooing Hesring Bd. oi Willistowii Tp. v. Lenox 
Hbmes, Ino., 439 A.2d 218, 64 ^Cmwlth. 74 l 

74. Nonotke 

(M)—CScefcOa, Ine. v. Jemsalem Tp.Bd.of Zoning 
Appeals, 392 N.E2d 374, 39 duo App.2d 31, 13 
0.03d 99. 

ptgel02 

75. UE-Bachetti v. Blair, D.CN.Y., 336 F.Supp. 
636. 

76. HtfghtoflNiildiagi 

UE—Amdur v. City of Chicego, CAJIL, 638 F.2d 37, 
oert. den. 101 S.O 3031,432 UE 903,69 L.E(L2d 
406. 

77. NJ.-6tate v. CLE Intem., 416 A.2d 362, 83 

N J. 26L . 

Mandorfi u i od permiti for tet-^Md reitananti 

UE-Sdiafer v. Qty of New Orietas. CA.La., 743 
FJd 1086. 

79. UEp-Bead^ v. Fotter, D.CKfich., 493 F.Siin>* 
1039. 

Ala^-Siikr v. City of Mobile. 387 So.2d 813. 

Golo.^—City of C o m merc e Oty v. Cooper, 609 P.2d 106, 
198 Gola 333, oert. den. 100 S.O 1842. 446 VS. 
912, 64 UEd.2d 263, lefa. den. 100 S.O 3004,447 
VS, m 64 LEd.2d 863. 

nU-Hfst Nat Bank of Des Flaines v. City of Des 
Fbines, 410 NE.2d 190; 43 BLDec. 19a 57 DL 
AppJd791. 

Ind—Daady Co., Ine. v. Chra City of Sontii Bend, 
Ooimt^Chy Complex, 401 NJB.2d 1380. 

kftnt^l^tale v. Pfaaininf Bd. of Nendwiyport, 409 
NJB.2d 237. 10 MassJ^ 483. 

Teid—Mairiott v. Oty of Dalhs, App. 3 Dist, 633 
S.W.2d 361, alld. 644 S.WM 469. 

■ - - - -•— 

NmMPM orammm miuia 

Md^-MDer v. Maloney Gonerate Co., 491 AJd 1218, 
63MdJ^38. 

88. GolOb—ClQf of Commerce Ci^ v. Cooper, 609 
PJd 106^ 198 Cofe. 333, oert. den. 100 S.Q. 1842, 
446 UJ. 912,64 UB(L2d 263, idL den. 100 S.Ct 
3004,447 UE 916, 64 L.Ed.2d 863. 

Ind-Jkid ▼. Area Flan Gommiasian of Orant County, 
lild.;App., 421 N£2d 1131 

86. Va.-atyofManassasv.lU)asoii,294SE!2d 799. 
224 Va. 11 ap|x dism. 103 S.Ct 809, 459 UE 
1166t74L.Ed.2dl009. 


88. NJ.—Trombetta v. Mayor and Com’rs of City of 
Atlantic City, 436 A.2d 1349. 181 NJ.Super. 203, 
afiU. 454 A2d 900, 187 NJ.Super. 331. 

RJ.—Santini v. Lytuis, 448 AXd 124. 
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89. N J.—Tnunbetta v. Mayor and Cmn^rs of C% of 
Atlantic Oty, 436 AXd 1349, 181 NJ.Saper. 203, 
afid. 434 AJd 900, 187 NJ.Super. 331. 

Ladc of nttooal basia 

R.I.^ohnson A Wales CoUege v. Di Frete, 448 A.2d 
1271. 

The existence of a grandfather 
clause in a zoning ordinwce under 
which pre-existing uses are continued 
does not deny equal protection to the 
persons subject to terms of the ordi- 
nance.*’’^ 

89.5. Ala.—Bin^iam v. City rfTnscatoosa, 383 So.2d 
341 

W.Va.—DeCoals, Ino. v. Board c€ Zoning Appeals of 
Gty of Westover, 284 aE2d 856. 

92. KfidL—Bdldn v. Qty of Birmingham, 276 
N.W.2d 465, 87 MklLApp. 690, mod., on oth. 
grds., 278 N.Wld 43. 406 Mich. 949. 

94b U.a—Purple Onion, Ino. v. Jackson, D.CGa., 
311 RSupp. 1207. 

99. Ind.—Jones v. Hendrides County Flan Conimis> 
sion, App., 433 N.E2d 81 

1. Ga.—Gouge v. City of Snellville. 287 SEJd 539, 
249 Ga. 91. 

Diacrimiliatoiy «nforeement not ahown 

R.I.—Santini v. Lyons, 448 A.2d 124. 
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3. NJ.—Matter cS Egg Hiibor Associates, 449 AJd 

1324, 183 NJ.8uper. S07,.a£». 464 A.2d 1115, 94 
NJ. 338. 

N.Y.—McMinn v. Town of Oyster Bay, 445 N.Y.SJd 
859, 111 MiseJd 1046, mod. on oth. grds. and 
affd.. 482 N.YE2d 773, 105 A.D2d 46. 

Clirbtflua light dbplay restrictioiia 
La.—Rodrigoe v. Oydand, A^ 3 Qr., 463 Sa2d 67, 
levd (m oth. gi^ 473 So.2d 1071, contempt gr. 
479 SoJd 336, issued 479 Sa2d 911. 

4. Mutti-flEUiiily dweUfng 

UE—Metropditan Housing Devdopment Corp. v. Vil- 
hge of Arlingtmi Hd^ts, D.CDl., 373 F.Siii^ 
208, levd. on otiL grds. CA., 317 F.2d 409. tevd. 
on oth. grds. 97 S.Ct 353, 429 UE 251 30 
LXd.2d 430, on reraand CA., 538 F.2d 1283, oert 
den. 98 aCt 731 434 U.a 1023, 34 LJBdJd 771 
<m remand D.C, 469 F^iqtp. 836, afld. CA., 616 
FJd 1006. 

5. Utah—Thurston v. Cache Connty, 626 Pld 440. 
Reoiaiiiig apedal permit for mentally retarded 

graop home 

UE—Qty of adnune, Tox. v. Qebame Living Center, 
Tox., 103 aCt 3249, 87 L.Ed.2d 313. 
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6. Va.—Chy of Stanntmi v. Cadi, 263 SJBJd 45, 220 

Va.741 

Deoial of Tarianee not diacriminatory 
CaL—Court Houae Flaza Co. v. Qty of Palo Abo. 173 
CdJtptr. 161, 117 CA3d 871, app. dism., oert 
den. 102 aCt 623,434 UE 1074, 70 L.Ed.2d 607. 
Ohio—Brown v. Qty Qevdand. 420 N£2d 103, 66 
Ohio St2d 93, 20 O-OJd 88. 

7. Ua.—Purple Onkm, Ine. v. Jadooo, D.QOa., 311 

Faupp. 1207—Aincrica's Best Famfly Showi^aoe 
Corp. V. Qty of New York, Dept of Bldfi., 
D.CN.Y., 336 F.Supp. ITE 
Iiid.-^lilb V. Area Flan Conrmission of VennUUon 
Connty, App., 416 N.E2d 436. 

La^-Fobom Road Qvic Aas^n y. St Tammany Paridi, 
407 Sold 1219. 
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Ohio-Geizeny v. Richiidd Tp., 403 N.E2d 1034, 62 
Ohio St.2d 339, 16 O.OJd 396. 

Wis.-^iodchill Develo[mient Ltd. v. Qty of Wauke* 
sha. 299 N.WXd 610, 99 Wia.2d 485, afid. 307 
N.WJd 242, 103 WisJd 27. 

Sale or storage of antonibbiles 

Ga.-Pudeett v. Paulding Connty, 263 aSJd 379, 243 
Ga. 439, oert deo. 101 aCt 111, 449 Ua. 836, 66 
L.Ed.2d 43. 

a Va.—Qty of Manassas v. Rosson, 294 aEJd 799, 
224 Va. 12. app. dism. 103 aCt 809, 439 Ua. 
1166, 74 L.Ed.2d 1009. 

11. Atk.—Yaibrongb v. Arkansas State iOghway 
Commisdon, 339 aw.2d 419, 260 Aik. 161. 

Cal—People ex id. Dept of Tran^ v. Desert Outdoor 
Advertising, Ino., 137 CaLR^. 221, 68 CA.3d 
440. 

Colo.—Veterans of Fordgn Wars, Post 4264 v. Oty of 
Steamboat Springs, 373 PJd 833, 193 Colo. 44, 
app. dism. 99 aCt 66, 439 Ua. 809, 58 L.E(Ud 
101 . 

Ga.—National Advotidng Co. v. State IGg^iway Dept, 
193 aR2d 893, 230 Ga. 119. 

m-Rent-A-Sign v. Oty of Rockfotd, 406 NfJd 943, 
40 ULDea 740, 85 IlLApp.3d 433. 

La.—Inn ci Hammond, Ine. v. State, Dept of Tian^ 
and Devdopment, 376 Sa2d 1318. 

Me.—State By and Throi^ Dept of Ttanq). v. Nation¬ 
al Advertising Co., 387 A.2d 745. 

Md.—Oosman v. Prince George*S Connty, 397 AXd 
630, 41 MdApp. 479. 

Minn.—State, by Spannans v. Lntsen Resorts, Inc., 310 
N.WJd 495. 

Miss.—NBssisdppi State Highway Commiasion v. Rob- 
erts Enterprises, Inc., 304 SoJd 637, 81 A.LR.3d 
537. 

N.Y.—Suffdk Outdoor Advertising Co., Inc. v. Hnlse^ 
393 N.YaJd 416, 36 AJ>.2d 365. mod. on oth. 
grds. 373 REXd 263, 43 N.YXd 483, 402 N.Y. 
SJd 368, app. dism. 99 aCt 66, 439 Ua. 808, 38 
LEdJd 101, revd. on oth. grds. 383 NJBJd 876, 
45 N.Yad 922, 411 N.Ya.2d 23a 

N.C—Cumberiand County v. Eastem Fedexal Corp., 
269 SJEJd 672, 48 N.CApp. 318, teview den. 273 
aEJd 453, 301 N.C «7-4LO. Givens, Inc. v. 
Town of Nags Head, 294 S.EJd 388, 38 N.CApp. 
697, app. dism., oert. den. 297 SJSad 400,307 N.C 
127. 

Or.—Van v. Trevd Information Connefl, 628 PXd 
1217, S2 OrApp. 399. 

WadL-^darkham Advertising Ga v. State, 439 PJd 
248, 73 WadiJd 40S, app. dism. 89 aCt 333, 393 
ua. 316, 21 lJBd.2d 312, leh. dea. 89 aCt 834, 
393 ua. 1112,21 LJEd.2d 813—Aekeriey Cemmu. 
nicatiom, Ina v. Qty of Sesttle, 602.PJd 1177,92 
WashXd 903, dism., oert den. 101 aCt 49, 
two cases, 449 U.a 804, 66 L.Ed.2d 7-State v. 
Yaid Birds, Ine., 313 P.2d 1030,9 WashApp. 314. 

§ 24. -Taking of Froperty wltk- 

out Compensation 
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12. Miiiiiiiim age reqniremeiit 

N J.—Taxpayers As^ of Weymonth 1^, Ina v. 
mottth Ilp., 364 AJd 1016, 80 NJ. 6. 83 AXJL3d 
1051, oert den. 98 aCt 1672, 430 Ua. 977, 32 
LEdJd 373. 

Sfase of mobile home 

N.C—Currituck Connty v. Wnky, 266 aEXd 52, 46 
N.CApp. 833, leview den. 283 SJBad 13U 301 
N.C 234. 

14. ua.— Agins V. Qty of TOmtoii, CaL, 100 ia 
2138, 447 ua. 235, 63 L.Ed.2d 106. 

American Sav. and Loan Asa*n v. Marin Connty; 
CA-CaL, 653 F2d 364, 

Midt—Bdldn v. City of Krmingham, 276 N.W Jd 465,, 
8714BchApp. 6M, mod. on grda. 278 N.Wad 
43, 406 Mkfa. 949. 

Tam.—McQntkan v. Board of Zoning Appotis ibr. 
Metiop(^tan Oovernmart of NaafaviQe and Dinriti-' 
aon County, App., 363 aWXd 493. 
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Un for iioblic purpofes 

(3) Otlur iosttfioes. 

KfiniL-McSiaiie v. City of Faribralt. 292 N.W.2d 2S3, 
lfrA.L.R.4th 531. 

Ndx—Simpson v. Qty of Nbrth Plstte^ 292 N.W.2d 
297, 206 Nd)w 24a app. alter remand 338 N.W.2d 
45a 215 Nebi 351. 
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15. Mass.—MacNefl v. Town of Avon. 435 N.E2d 
1043. 386 Kfass. 339. 

Standard of aubatantial dimbiiitioii in yaloe of 
property 

Mian.—McShane v. Chy of Faribault. 292 N.WJd 253, 
18 A.L.IL4tli 531. 

16. U.S.—Afins v. City of Tiburon. CaL. 100 S.Ct 
2138.447 US. 255. 65 LEd.2d 106. 

CaL-^eoide v. Sopexior Court of Sonoma County, 154 
GaLRptr. 54^ 91 CJUd 95. 

W.Vn.—Ttovito V. Town of St«r City, 276 S.E2d 834 

17. U.&—Kinzli v. City of Santa Cniz, D.CCaL, 539 

T:Snfp.m. 

D.C.^-atizens Committee to Save Histone Rhodes 
Taven v. District of Cohunfaia Dept Housing 
and Gommumty Devdopment. App., 432 A.2d 7ia 
oert den. 102 S.CL 599,454 U.S. 1054 70 L.Ed.2d 
590. 

La.—Tmstees Under WiU of P(»neroy v. Town of West- 
lake^ App., 357 So.2d 1299. writ den., Sup.. 359 
SoJd20S. 

Mass.-^daeNeil v. Town of Avon. 435 N.E2d 1043, 
386Mais. 339. 

Zoned fokly for govemmental tues 

NJ>.—Rippky v. Gty of Lincolii. 330 N.W.2d 505. 

19. U.S.—Agina v. Gty of Tibimm. CaL, 100 S.Ct. 
2138. 447 U.S. 255. 65 LEd.2d 106. 

Hold Goamo S^iringi, Inc. v. Cdon. D.CPoerto 
Rioo, 539 FSupp. 1008. 

CaL—QOBland v. Loa Ang^ County, 179 GaLRptr. 
73.126 CAJd 610, app. dism. 102 8.0. 2227.456 
U.S. 967. 72 XJEAM 840. 

Fla.—Dade Connty v. Ymnbo, S.A., App, 348 So.2d 
392-eiiiidt V. Gty of Oeamater. A^ 383 SoJd 
681. 19 A.L.R.4th 745. review <Bsm, Sup., 403 
Sa2d 407. 

Qa^—Gty of Smyrna v. Paiks, 242 SJB.2d 73, 240 Oa. 
699. 1 AJLIUtb 364 

liu-<aty ofCbaiicodie V. Stoeoker. 374 NJB.2d 259,15 
DLDec. 824 58 IlLApp3d 303. 

Mais.—MaeNdl v. Town of Avon. 435 NJEJd 1043. 
386 Mam. 339. 

V. State, Dqn. of Enviroomental Proteo- 
tion. DiviaoD of Water Reaomees, 414 A.2d 280, 
173 NJSoper. 311, affiL 430 A.2d 949.179 NJ.S 11 - 
per. 113. 

RM^Tempfc Bi^tat Cfaurdi. Inc. v. Gty of Albo- 
qamrais, 646 P.2d 565. 98 NJd. 138. 

Tcon^^dobOe Home Gty of Chattanooga v. HamUton 
Goaity. SS2 S.WJd 84 oert. den. 97 S.Ct 2678, 
431 US. 954 53 LEd2d 273. 

Wadk—J e B Devdopment Co, Inc. v. King Coim^, 
631 PJd 1002. 29 WadtApp. 942, affiL 669 PJd 
468, 100Wadi.2d299. 

N«nit«t 

NdK—SimpNii V. Gty of Ndrth Platte^ 292 N.W.2d 
297. 206 Ndb. 244 app. after remand 338 N.W.2d 
454 215 Ncb^ 351. 

ProUUtion on trect 

M4—Seven Idandaiand CoL v. kfiine Land Uk Regit- 
ladoB 0)0*4 450 AJd 473. 

Dodni afvtriineei 

Me^-^SAky V. Iniebtantt ofTo^ 

27. 

pi«el09 

oeit den. 102 &.ai278, 455 U.S. 921.71 

GUw-Ondti v. Gty orPtemont. 146 GaLRptr. 75.80 
CAJd 961. 


Cornu—Curry v. Planning and Zoning Onnmission of 
Town of Gmlford. Com. PL. 376 A.2d 79. 34 
Con.Sup 31 

Fla.—Movienutic Industries Corp. v. Board of County 
Com'rs of MetreqKditan Dade County, Ak><, 349 
SoJd 667. 

Mich.-Sdiwartz v. Gty of Flint. 28S N.W Jd 344 92 
MiduAiqu 495, a|^. after remand 329 N.W.2d 24 
120 MicluApp. 449. 

Inability to recdre reasonaUe retnm on in?est- 
ment insnffkient 

U.S.—Pade Ave. Tower Associates v. Gty of New 
York, CA.N.Y.. 746 F.2d 135, oert den. 105 S.Ct 
1854. 

22. U.S.—Agins v. Gty of Tiburon, CaL, 100 S.Ct 
2138. 447 UJ. 255, 65 L.Ed.2d 106. 

23. UJ.—KinzUv.CityofSanttCniz,D.CC8l, 539 
FJupp. 887. 


pngellO 

24. Deprivatkm econondcaBy eiaUe nae of 
property not shown 

Teniu—Gty of GarksviDe v. Mooce, 688 S.WJd 428. 

TettiL-.-Gty of Oarksvine v. Moore^ 688 S.W Jd 428. 

§ 25. Reasonableness and Equitable 
Application 

26. CaL—Benny v. C^ of Ahmeda. 164 GaLl^itr. 
774 105 CAJd 1006. 

Conn.—Rayfaestoe-Manhattan, Inc. v. nanniug ft Zon- 
ing CommissicD of Town cf Tmmbull. 442 A.2d 
65. 186 C»n. 466. 

m.—Watd V. Cook County. 386 N JBJd 309,25 IlLDec. 
38. 68 ULAppJd 563. 

Ky.—Lampton v. Pinaiie, App, 610 S.WJd 915. 

27. N.Y.—Wdt v. Town hlip. 432 N.YJJd 214 
78 AJ> Jd 638. 
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32. La.—Trustees Under WHl of Pomen^ v. Town of 
Westlake, Aj^ 357 SoJd 1299, writ den, Siqu, 
359 So.2d 205. 

page 114 

43. Man.—Bible Speaks v. Board of A^ieals ot Le- 
nox. 39! N.E2d 279, 8 MassApp. 19. 
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45, No valid goverpmeatal oldectiTe aenred 

La.—Spedal Chadten*s Vniage, Inc. v. Gty ct Baton 
Roog^ App. 1 Gr, 472 SoJd 233. 
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53. Oa.-CkHigev.GtyofSnenvme^ 287 SEJdS39, 
249 Oa. 91. 

§ 26. -Considerationg Inyolyed 

in D^«nnination 

58. D.C—Gtizens As8’tt d Oe w ge to wn v. District of 
Oolunibia Bd. of Zooiiig Aclpistment, App., 403 
A.2d 737. 

Mora to ri u m law nrid for reawnable 

time 

N.Y^-Lakeview Apartmenti of Huims Lake, Inc. v. 
Town of Stanfind. 2 Dept, 485 N.Y.S.2d 801,108 
ADJd 914 
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60. m^^Bdlbv. County Bd.(^MadisoaGoimty, 408 
N.E2d 452, 42 HLDea 74 86 DLAppJd 708. 
63. HLr-Ward v. Oock County, 386 N£2d 309, 25 
BLDec. 38, 68 lEAppJd 563. 

67. ni— vniage of Oknview v. Vdasquez. 1 
Dbt, 463 NJBJd 873, 79 IlLDec. 319, 123 BL 
AppJd806. 
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73. lE—Kluse v. Chy of Calumet Gty, 371 NJSJd 
61, 13 IlLDec. 364 55 DLAppJd 403. 

79. CaL—Friednttn v. ai Fairfiut. 146 GaLRptr. 

687, 81 CAJd 667. * 

§ 27. Discrimination 
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9L UJ.—Penn Cent Tranq». Co. v. Gty d New 
York, N.Y, 98 S.Ct 2644 438 UE 104 57 
EEdJd 631, rdu den. 99 8.0.224 439 U.S. 883, 
58 UEd Jd 198. 

NJ.-State V. Baker, 405 A.2d 368, 81 NJ. 99. 
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92. OUigatioii to »«e for low to moderate 
income honsing 

N.Y.—Anan American for Equality v. Koeb. 492 N.Y. 
S.2d 837, 129 MiseJd 67. 

98. NJ.—Washingtoa !>. v. Central Bergen Commo- 
nity Mental Healfo Center, Ixtc., 383 AJd 1194 
156 NJJuper. 388. 

Local pressuros and improper influ- 
ences on govemment offidals are 
proper subjects for court to consider in 
determining whether or not a parly 
has been deprived of procedural due 
process in a zoning matter.^ 

2J. UJ.—Matter of WUte. Bkrtcy. Midu, 2 BJL 
656. 

§ 28. Certainty and Definiteness of 
R^^ulation 

page 121 

6. DL—Gty of Gdeago v. Scandia Books. Inc, 430 
NX.2d 14 58 HLDea 72, 102 DLApiuSd 292. 
Mass.—North Landets Corp. v. Nanning Bd. of Fal- 
month. 416 N.E2d 934 382 Mass. 432. 

NJL—Durant v. Town of Donberian. 430 A.2d 144 
121 N.a 352. 

§ 29. Delegation of Zoning Power in 
General 


page 123 

17. Tmu—Soudiem Nat Bank of Honston v. City of 
Anstin, QvA]^ 582 S.WJd 229, err. ref. no rev. 
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21. Oa.—Gark v. Inteniatibnal Dforizmia. Inc, 252 
SJBJd 488, 243 Oa. 63. 

Md.—Mootgomery County v. Woodward St Lothrop» 
Inc, 376 AJd 483,280 Md. 684 oert den. 98 ECt 
1245, 434 UE 1067, 55 LEd. 769. 

N.y.-4>ur-Bar Realty Co. v. Chy of Utica, 394 N.Y. 
SJd 913, 57 A.DJd 51, app.' den. 367 N.E2d 51, 
42 N.YJd m 398 N.YE2d 144 affiL 380 NJBJd 
328, 44 N.y Jd 1002, 408 N.YE2d 502. 

EL—Dean v. Zoning Bd. of Review of Chy of Wat^ 
wkdc, 390 AJd 382, 120 RX 825. 

Waslu—West Slope Gommanhy Gouncil v. City of Ta- 
eoma. 569 PJd 1183, IS WashApp. 328. 
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28. Ind.—l^q>ecanoe County Area Plan Cmmiiiariftn 
V. Sheffidd Devdopexs. Inc, 394 N.E2d 174 181 
In(LA^ 586. 

33. Pa.—Heck v. Zoning Hduing Bd. for Harviey*a 
Lake Borougb, 397 A.2d 15, 39 Pa.Ciiiw]th. 570. 



lOlA CJS 7 


§ 80. Requirement of Consent of 
I^perty Owners 

page 126 

37. S.D.—State Theatre Go. v. Smidi, 276 N.W.2d 
2S9. 

38. DL— Lakinv.CItyofPeoria.3Dist.472N.E2d 
1233, 84 nLDee. 837. 129 IllApp.3d 6S1. 

N.Y.—Town of Cardiner v. Stanley Oichaxds, Inc., 432 
N.YE2d 333. 103 M!sc.2d 46a 
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41. N.Y.—Macinillan. Inc. V. CF Lex Associates. 437 
N.E2d 1134^ 36 N.YAI 386. 432 N.YE2d 377. 
44% SJ3.-State Theatre Go. v. Smith. 276 N.W.2d 
239. 

§ 81. Standards Goveniing Conduet 
of Administrative Officials 

Pi8al28 

57. Cola%—Tii-State Oeneration and Transmissum Go. 

V. City of Thomton. 647 P.2d 670. 

Gomt—Sonn v. Planning Commisrion of City of Bristol. 

374 A.2d 139. 172 Conn. 136. 
nL—Kramer v. Qty of Chicago, 374 N.E2d 932, 16 
nLDee. 137, 38 llLAppJd 391 
Md^—Stenart Inv. Go. v. Boaid of Com*rs. St Maty*s 
Goonty. 381 A.2d 1174, 38 McLApp. 381. 
Midi.F-MBdiitan Nat Bank v. Windsor Charter Tp., 
272 N.W.2d 33a 86 MkfaApp. 33. 

NJE-^Derty Sand k Gtavel. Inc. v. Town of London- 
deny. 431 A.2d 139,121 NJL 301. 

NJ.—Vahie OQ Go. v. Town of Irvington, 377 A.2d 
1223, 132 NJ.Stti)er. 334, affd. 396 A.2d 1149.164 
NJ.Siiper. 419. 

NJtl—Parker V. Boaid Counqr Cam'n of Dona Ana 
Goonty. 603 P.2d 1098. 93 NJd. 641. 

88. Mo—Iheme v. St Louis Goonty. App.. 609 
$.WJd706. 
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99. Ind^Tippecanoe Goonty Area Plan Gonunission 

V. Sheflield Developen. Inc.. 394 N.E2d 176.181 
IiMLApp.386. 

Ky^-Carhon v. Taylor. App.. 369 EW.2d 679. 
lAr-Ptnr V. Mayor and City Goondl d Baker, 408 
SoJd248. 

Mont-Sohaiiz v. Qty of BQlinss. 397 P.2d 67. 182 
Mdiit328. 

W.Va.-8inger v. Davenport. 264 S.E2d 637. 164 

W. Va. 663. 

60. Utah—Thnrston v. Cadie Goon^r, €26 P.2d 44a 

61. U.Sv-^Oecf&eld Medical Genter v. City of Deer- 
field Beach. CAJPla.. 661 F.2d 328. 

64% N.Y.—Suflblk Ontdoor Advertising Go.. Inc. v. 
Hobeb 393 N.YE2d 416.36 A.D.2d 363, mod. on 
oth. grds. 373 NXld 263, 43 N.YJd 483, 402 
N.Y52d 368, ap|K (fism. 99 S.Ct 66. 439 LE(L2d 
101, levd. on otL gids. 383 N.E2d 876. 43 
N.Y2d 921411 N.YE2d 230~Garl8tein v. Zon- 
ing Bd. of Appeals of Town of Union, 419 N.Y. 
S2d 307, 71 A.DJd 768. 
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66 . RY^-SoAdOc Ontdoor Adverdsing Go., Inc. v. 
Holaeb 393 N.YE2d 416.36 AJ>Jd 363, mod. on 
oth. grds. 373 N£2d 263. app. dism. 99 S.a 66. 
439 U.& 808, 38 LEd.2d 101, revd. on oth. grds. 
383 NJLld 876, 43 N.Y.2d 921 411 N.YE2d 
23a 

70. Colo^Tii-StateOeneratioaandTrananiissionCo. 

V. Oty of Thomton, 647 P.2d 67a 
lld.p-Stenaft Inv. Co. v. Board of Goni*i8, St Maiy*s 
Goonty, 381 AJd 1174, 38 Md.App. 381. 
N.Y^-Canon v. Ingram, 397 N.YE2d 220^ 39 A.D.2d 
83,appu den. 372 N.E2d 381 43 N.Y.2d 641 401 
RYE2d 1027, app. dism. 380 N.E2d 331 44 
N.YJd 948, 408 N.YE2d 1029. 


§ 33. Violation of, or Failure to En- 
force, Regulations 

page 132 

81, Cdo.—Board oi Goonty Com*n of Boulder Coon* 
ty v. Echtemacht 372 P.2d 141 194 Colo. 311. 
D.C—Wieek v. IMstritt oi Cohimbia. Bd. of Zoning 
Adjustment App., 383 A.2d 7—Hilton Hotels 
Gmp. v. Dtorict Golumbia Bd. Zoning Ad- 
jostment, App., 433 A.2d 1061 
Fh.—Pasco Goonty v. Tampa Development Corp., 
App., 364 So.2d 830. 

m.--atyofChiIlicothev.Stoecker.374N.E2d239.15 
niDec. 824, 38 lILAppJd 303. 

Kan.—Cokmial Inv. Go., Inc. v. Qty Leawood, 646 
P2d 1149, 7 KaiLApp.2d 66a 
Vested right 

(3) Factthatdtyhaddelayedsomeyearsinenforcing 
ita zoning ordinance against improper uae of praperty by 
landowners did not give rise to a vested right on the part 
ai landowners to continue their im^oper use of the 
property. 

Pa.—Marzo v. Zoning Ifeaiing Bd. of Abingtmi Tp., 
373 A.2d 463, 30 Pa.Cmodth. 225. 

81 UE—Cook v. Qty of Price, Carfaon Goonty, 
Utah, CXA.Utah, 366 F.2d 699. 

Utah—Provo Qty v. Hansen, 383 Pld 461. 

page 133 

84. D.C—Hilton Hotds Corp. v. District of Colam- 
Ua Bd. of Zoning Adjudment, App., 435 A.2d 
1061 

ni—Von Bokel v. Qty of Bteese, 427 N.E2d 321 36 
IlLDec. 241 100 IlLApp.3d 936. 

Mass.—Cape Resort Hotels, Inc. v. AJcohoUc Lkensing 
Bd. of Falmooth. 431 N.E2d 213, 383 Mass. 203, 
app. afker remand 446 N.E2d 107CL 388 Mass. 
1013. 

85. Vt—Fleory v. Town of Essex Zoning Bd. of 
Adiustment 449 Aid 938, 141 Vt 411. 

86. lE—Ltpski v. Smyth. 373 NJE.2d 46115 nLDee. 
117, 37 IlLApp.3d 491. 

88. Colo.—Haigreavet v. Skrbina, App., 633 P.2d 
221, affd. in part, levd. In part on oth. grds. Sup., 
662 P Jd 1078. 

D.C—Wieek v. District of Golnmbia Bd. of Zoning 
Adjustment, Aj^ 383 A.2d 7. 

Fis.—Pasco Goonty v. Tampa Devdopment Corp., 
App., 364 So.2d 830. 

Hawaii—Life of the Land, Inc. v. Qty Gonnefl of Qty 
and Goonty of Honolnhi, 392 P.2d 26, 60 Haw. 
446. 

m—Tnchon v. Qty of Streator, 388 NEld 249, 26 
nLDee. 625, 70 nLApp.3d 89. 

NJL-^. E D. Aasodates, Inc. v. Town of DenviDe, 
444 A.2d 491 122 N.H. 234. 

NJ.—Qty of Trenton v. Calvary Aposudic Temide, 
Inc., 399 A.2d 311, 166 NJ.Saper. 145. 

N.Y.—303 West 42nd St Corp. v. Klein. 389 N.E2d 
813, 46 N.Y.2d 686, 416 N.YE2d 219. 

Utah—Utah Goonty v. Baxter. 635 P.2d 61. 

§ 34. Who May Attack Validity of 
Regulations 

8E5. UE—Haskdl v. Washington T>., D.COhio, 
388 RSupp. 528. 

Oa.—^th V. Qwinnett Goonty, 286 EE2d 739, 248 
Oa. 882—Dunaway v. Qty of Marietta, 308 sA2d 
823, 251 Ga. 727. . 
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88 JO. lowar-Howkeye Outdoor Advertising, Inc. v. 
Board of Adjustment of Oty of Algens, 336 
N.W.2d544. 

88A0. U.E—Bo8sierGityMediealSoite,In& v.Qty 
of Bossier Qty, D.CLa., 483 ESupp. 633. 

GaL—Stodes v. Qty Irvine, 170 CaLiq)tr. 724, 114 

CA3d32a 
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Fhu—Save Brickdl Ave.. Inc. v. Oty of Mismi, App., 
393 So.2d 246. 

Ind.—Chntdi cf Christ in Indisnapolis v. Metropofitan' 
Bd. of Zoning Appeals of Marion Goonty G>ivision 
IX 371 N.E2d 1331, 173 InrLApp. 346. 

Or.—Stewart v. Oty of Eugene, 646 P.2d 74* 37 Or. 
App. 627, adhered to 633 P.2d 1017, 60 OrJifp. 
336. 

89» Oa.—Qty of Rcnne v. Pflgrim, 271 S£.2d 189, 
246 Ga. 281. 

m.— Edgemont Bank & Trust Ga v. Oty of Bdlevilleb 
407 NE.2d 139, 40 IlLDec. 921 83 IILApp.3d 663. 

90. nL—Fayv. Oty of Chicago, 390 N.E.2d 123.28 
nLDee. 143, 71 IlLApp.3d 603. 

page 134 

2, Wash.—Adcetlqr Cmnmnnirations, Inc. v. Qty of 
Seattle, 602 PJd 1177, 92 WeihJd 903, app. 
dism., eert den. 101 ECt 49, two cases, 449 UE 
804, 66 LJBd.2d 7. 

§ 35. -Waiver, Estoppel, or 

Laches 
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8. Eiteppd aot shown 

Oa.—Guhl v. Thggle, 249 EE2d 219, 242 Qa. 412. 

Mbut-^Ugrim v. Qty af V^nona, 236 N.W.2d 266. 

11. Kan.—Amerine v. Board of Goonty Gom’xs of 
Jeffeison Goonty, 644 P.2d 477, 7 KamApp.2d 
491. 
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17. Tex.-^ieadi v. Qty of North Richlaiul IQla, 
App. 2 Dist, 627 EW.2d 854. 

21. Me^Begm v. Inhabhants of Town of Sabattoa, 
409 A.2d 1269. 

§ 37. — Partial Invalidity 
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5S\ UE—13192 ThirteenMi]eRd.v. Qty ofWatnn, 
D.CJ4ieh., S93FEipp. 147. 

Invalidity cored by adopting amendmait 

Pa.—Appeal of Kasorex, 432 A.2d 921, 70 Pa.Ginwlth. 
193. 
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57. Reasonable resuit not effected by eevoing 
ordinance 

Pa.—Hopewell Tp.Bd.of Sup*» v. Grdla. 432 A2d 
1337, 499 Pa. 246. 

§ 38. In General 
Library Referentes 
Zoning and Planning «»36.5. 

pngel43 

54% Or.—Juigenson v. Goonty Conrt for Union Coon- 
ty, 600 P2d 1241, 42 Or.App. SOS. 

55. NJL—In re Sayewidi’s Estate, 413 AJd 381,120 
N.R 237. 

W.Va.—Singer v. Daveiqmrt, 264 EE2d 637, 164 
W.Va. 665. 

69. Ind.—Tiiqpecanoe County Ana Plan Comminioa 
V. Sheffidd Devek^as, Inc., 394 N.E2d 176,181 
IndApp. 586. 

NJ.—Ghirididlo v. Zcming Bd. of Adjnstment of Bcm- 
ougfa of Momnooth Beadt 397 AJd 646, 78 N J. 
544. 

SD^Etemnann v. Board of Gc»n*cs of Qty of Abegr- 
deen, 283 N.WJd 855. 

Wia.—State ex rd. Gotundda Corp. v. Town Bd. of 
Town of Pacific App., 286 N.WJd 13(L ^ Wit2d 
767. 
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72. OL—City of Chula Visu v. Superior Court of 
San Dkgo Coanty, 183 CaLRptr. 909. 133 CA.3d 
471 

Maas^MMNeU v. Town of Avon. 433 N.E2d 1043. 
386 Masi. 339. 

NJ.—Mindd v. Townshtp Coundl of Franklm Tp., 400 
A.2d 1244. 167 NJ.Super. 461. 

Qr.—Andeiaon v. Peden. 569 P.2d 633. 30 Or.App. 
1063, afU. 587 P.2d 59. 284 Or. 313. 

73. Cd.-City of Chula Visu v. Pagard, 171 Cal. 
Rptr. 738. 115 CA.3d 785. 

N.Y.—Mackay v. MayfaaH, 401 N.Y.S.2d 679. 92 
MiscJd868. 

74* NJL—Bedc v. Town of Raymond. 394 A.2d 847, 
118N.H. 793. 

75. Pa.~-Ziyac V. Zoning Hearing Bd. of MifUtn Tp., 
398 A.2d 244. 41 Pa.Cmwlth. 7, 

77. Ma—Teduucal & Profusional Services, Inc. v. 
Board of Zoamg Acyiistment of Jackson County, 
App.. 538 S.W.2d 798, 96 A.LR.3d 911. 

Pa.—Overinook Farms Qnb v. Xonmg Bd. of A4ittst- 
ment of Philadelphia, 405 A.2d 580,45 Pa.Cmwlth. 
96. 
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80. Dt^Wniis V. Menacd County Bd. of Com*rs, 370 
NJB2d 636 ^ 12 IlLDee. 831 55 in.App. 3 d 26 . 

KY.—Unger v. Beuidt. 397 N.YA2d 278, 38 A.D.2d 
lQ2a 

81. U.&-4ariaidaneav.CityofGalvestoii,CA.Tex., 
682 FJd 1203. 

Idwfr—Montpomoy v. Biemer County Bd. of Sup’n, 
299 N.W.2d 687. 

EnvirmuMnial or eeological conaidanitioiu 

GiL—8ierta Onb v. Kem County Bd. cf Sup’fs, 179 
OLRptr. 261, 126 C.A.3d 698. 

Mont—Montana WiUlife Federation v. Sager, 620 P.2d 
1189. 

NJ.^-A]haao v. Mayw and Tp. Conunittee cS Wash- 
ingion Tp.. 476 A.2d 851 194 NJ.Siqier. 265. 

W.Va.~OeOoals, Inc. v. Board of Zoning Appeab of 
Oly of Wcstover. 284 SJE.2d 856 

84* Md.—Ttone v. St Lods County, App.. 609 
&W.2d706. 
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86 . llU-Fhyv.CityofChicago, 390N£2dl25, 28 
niDea 143, 71 llLApp.3d 603. 

88 . nU-La Orange State Bank v. Cook County, 388 
N.E2d 388,26IILDec. 673, 75 IlL2d 301. 
W.Va.F-Sfaiger v. Davenport, 264 SJBld 637, 164 
W.Ya. 663. 
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93. Oaj—ICoppar Oorp. v. Oriswdl, 272 SJEJd 271 
246C3a.539. 

94. IQ^Wii^ V. Whmebago County, 391 N.Eld 
77129 BLDeo. 347, 73 nLAppAI 337. 

98, Fla^-^Aiaehna County v. RedcBck, App., 368 

^ 2A dS3. 

»AM...Stai|esv.Toimorcaiihnarl 1346, 

380Maia:246 

K.Y^Thim oTHuntingtaii v. Failc ShoieCoaatry Day 
* Camp of Dia Ifills, Ine& 390 NJB.2d 281 47 
RYJd 61, 416 N.YA2d 774. teaig. den, 394 
IiE2d 301 47 N.Y2d 1011 420 N.Y.&2d IQZS. 

MMcaBaeda 

. Fh/-Boafd of Sopora of No rth a mpiqa T^ v. 

beaudi, CMA., 414 AJd UQ1,51 Pa.QD9iw^ 455. 


. '•.«•v .. 

4; lll^-PKkwayBBal^jgM^!Q6V.G^ 

4» KE2d 751,63 104. 107 BlAppJd 

J^Pavnwfe ^ S£M 637, 164 



a «. Wage offfiMdale. 386 NJB.2d 121 
^ 918, 68 lll.App.3d 226. 


Mo.—Despotis v. City of Sunset Hilis, An>-, 419 
S.W.2d 814. 

N.Y.—Holmes v. Planwng Bd. of Town of New Castle, 
433 N.Y.S.2d 587. 78 A.D.2d 1. 

§ 39. Comprehensive or Well-Con- 
sidered Plan 
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16. Cal.—Cannd Valley View, Ltd. v. Maggini, 155 
CaLRptr. 208, 91 CA.3d 318. 

Fla.—Wolff V. Dade County, App., 370 Sa2d 839. 
DL—Wilson v. McHeniy County. 416 N.E2d 426 48 
IILDec. 395.92 in.App.3d 997. 

Md.—Miaz v. County Com’r8 of Cedi County. 433 
A.2d 771. 291 Md. 81. 

Mont—Sute ex id. Dept of Health and EnvironmenUl 
v. Lasorte, 596 P.2d 477. 182 Mont 267. 
N.H.—Keene v. Town of Meitdith, 402 A.2d 166 119 
N.R 379. 

N.M.—Board of County Coin't8 <rf San Migud Coanty 

V. aty of Las Vegas, 622 P.2d 695, 95 N.M. 387. 
Or.—Gdf Holding Ca v. McEachron. 593 P.2d 1201 

39 Or.Ai^ 676 «coiaideration den. 596 P.2d 576 

40 OrJ^ 643. 

Vt—Kalakowrid v. John A. Rusadl Corp., 401 A.2d 
906 137 Vt 219. 

17. U.S.—Penn Cent Tiansp. Co. v. City of New 
York, N.Y.. 98 S.Ct 2646 438 U.S. 104, 57 
LEd.2d 631. leh. den. 99 S.Ct 226 439 U.S. 883, 
58 LBUd 198. 

Arit-Levitt V. State, 613 P.2d 1259, 126 Arix. 203. 
Colo.—Wright V. Gty of Lakewood, 608 PJtd 361, 43 
Colo.App. 480, aflH. in part rcvd. in pait oo oth. 
gnb., Sup.. 638 P.2d 297. 

D.C>-Citizens Ass’n of Geofgetown v. Zoning Com- 
miMi/Mi d'Di8L of Colnmda, App^ 392 A.2d 1027. 
Oa.—^East Lands, Inc. v. Ftoyd County, 262 SJBJd 51, 
244 Ga. 761. 

DL-Gty of Urbana v. Champaign Coanty, 389 N.E2d 
1185, 27 IlLDea 777, 76 nUd 63. 

La.—West v. City of Lake Charles, App., 375 SoJd 
206 writ den., Sup., 378 SoM 435. 

N. Y.—Oirdss-Wright Corp. v. Town of Esst Haimptoo, 
442 N.Y.S.2d 125, 82 A.Dld 551. 

N.C—A-S-P Associa t es v. Qty of Raldiht 258 S£.2d 
446 298 N.C 207. 

Ohio—Carda v. Siffiin Residential As8% 407 NJB.2d 
1369, 63 Ohk) St2d 259,17 0.0.3d 167, cert den. 
101 S.a 1349, 450 U5. 9U, 67 UEA2d 334. 
Or.—Heibnan v. City of Rosdaug, 591 PJld 396 39 
Or.App. 71. 

RX—Mesolella v, City of Provideace, 439 AJd 1370. 
Wash.—Olymidc View-Mukilteo Aetk» Orcwp v. City 
of Mukilteo, 649 P.2d 116 97 WaahJd 707. 

South Hai Sewer Dist v. Pierce County, 591 
P.2d 877, 22 WssltApp^ 736 
W.Va.-^-Shiger v. Davenport, 264 SJBJld 637, 164 

W. Va. 665. 

Galdance 

(2) Pbm is gniddine and od bbding. 

Ndb.—Simpson v. City of North Platte, 292 N.WJd 
297, 206 Ncb. 240, app. after remand 338 N.WJd 
456 215 Neh. 351. 
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18. OL—Stevens v. Chy of Olendak, 178 CaLRptr. 
367, 125 CA,3d 986 ' 

Idaho—Dawson Enterprisea, Inc. v. Bhdne Coahty. 567 
VM 1257, 98 Idaho 506 

19. BL—Parkway Bank and Trust Oa V. Lake Coun- 
ty, 389 NJEJd 882,27 HLDec. 651, 71 IILAppJd 
421. 

Mcot—Allen v. Fhtliead County, 601 P.2d 399, 184 
Mmit 58, 

20. M<L--ICanfer v. Montgamety County OonndL 
373 AJd 6 35 MdApp. 715. 

Vt-^mith v. 'V^idiaU Planning Conunianon, 436 A.2d 
766 140 Vt 178. 

Wash.—South HUI Sewer Dist v. Pierce County, 591 
P2d 877, 22 WashApp. 738—West Hali Otizens 


f«r ControUed Development Density v. King Coun¬ 
ty CouncU, 627 P.2d 1002, 29 WaahApp. 168. 

23. Neb.—Holingren v. Gty of Lincoln, 256 N.WJd 
686 199 Neb. 178. 

Or.—WUlamette University v. Land Guiservation and 
Develtqanent Commission, 608 P.2d 1176 45 Or. 
App. 355. 

Pa.—Kkm v. Zoning Hearing Bd. of Jackson Tp.. 387 
AM 667, 35 Pa.Cinwlth. 566 

24. Ohio—Central Motors Corp. v. Gty of Pepper 
POce, 409 N.E2d 256 63 Ohk) App.2d 36 17 
0.0.3d 246 app- after remand 457 N.£.2d 1178,9 
Ohk) App^ 16 9 OJBJL 19. 

25. Ky.—Fiscal Court of Jeffenon County v. Ogdea, 
App., 556 6WA1 899. 

Mdr-Wheaton Moosc Lodge Na 1775 v. Montgomery 
County, 397 A.2d 256 41 MdApp. 416 

Mich.-Orion Tp. V. Weber, 269 N.W.2d 275, 83 Mkh. 
App. 712. 

Or.—1000 Friends of Oregon v. Board of Coanty 
Com’i8 Benton County. 575 PM 651, 32 OrApp. 
413, pedtion dea 584 P.2d 1371, 284 Or. 41. 

Pa.-^dichaels Devdopment Go^ Inc. v. Benzmger l^. 
Bd. of Sup*t8, 413 AJd 743, 50 PaOnwlth. 281. 

Wash.—Toandos Peninsula A88’n v. Jdfienon County, 
648 P.2d 446 32 WaahApp. 473. 
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26. DL—Qty of Uibana v. Champaign County, 389 
N.E.2d 1185, 27 DLDec. 777, 76 IlL2d 63. 

Md.—Howard County, Md. v. Doisey, 438 A.2d 1339, 
292 Md. 351. 

36. N.C—A-S-P Aasodatu v. Gty of Rald^ 258 
g 446 298 N.C 207. 

39. Idaho—Sute v. Gty of KaQqr» 633| P.2d 576 102 
Idaho 511. 

40. Ky.—Biyan v. Sahnon Corp., ^p., 554 &W.2d 
912. 
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49. Idaho—Dawson Enterprises, Inc. v. Bhdne Coan¬ 
ty, 567 P.2d 1257, 98 Idaho 506 

Tex.—Gty of Brookside >^11x16 v. Comean, 633 6WJd 
796 cert dea 103 6Ct 576 659 UE 1087. 74 
lJBd.2d 932. 

Writteii plan , 

(1) N.Y^-Herrington v. Town of Mexico. 398 N.Y. 

SJd 816 91 Miac.2d 861. 

50. Idaho—Dawson Enterprises, Inc. V. Bhdne Conii- 
ty, 567 PJd 1257, 98 Idaho 506 

Zoiring ordinanee nffkiently ooni^^ 

Md.—ChrdonlttvestmenU v. Town of New MaxfceC, 485 
A.2d 676 302 Md. 77. 

51. N.H.—Town ofNottinihBmv. Haivey, 424 A.2d 
1125, 120 N.H. 889. 

Pi«el53 

52. Tex.—Bemaid v. Gty of Bedfotd, Gv App., 593 
6W2d 809, err. tef no rev. err. 

55. N.Y.—Herringlon v. Town of Madeo, 398 N.Y. 
SJd 816 91 MiseJd 861. 

§ 41. — Boimdary Lines 

page 154 

72. Mont—Montana WDdlife-Federation v. Sager, 
620 PJd 1189. 

N.C—Adama v. North Gaxofina Dept of NaUral and 
Ectmemie Reaonroes, 249 S£id 406 295 N.C 
683. 

NJD.-State V. KnoeOer, 279N.Wjd 656 

Or.-HavOand v. Land Gonservation and Devdopment 
Commisakm, 609 FJd 423, 45 OrApp. 761. 
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73. Pa.^AppealafDoaoftk), 377 A2d 1017. 31 Fa 
Cmwlth. 579. 

79. QL-Hdlerv. QtyofCliicago. 387 NJSJd 745, 
25 IILDec. 869, 69 mAppJd 815. 
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81. Fhu-^napattah Oommuiiity Ass*nt Inc. at Flar- 
ida V. GQr of Miami, App., 379 Sa2d 387. 
m.—Edganont Bank & Tnist Ca v. Chy of BeDeville^ 
407 N.E2d 159,40 IUDee. 928. 85 IlLApp.3d 665. 
8Z. HL—Gonoerned Gtizens for McHenry, Inc. v. 
aty of McHouy. 395 N.E2d 944, 32 IUDec. 563. 
76 DLAppJd 798. 

85. in.-~Matloob V. VUlagc at Cahokia, 405 NJB.2d 
396, 39 IlLDee. 643, 84 llLApp.3d 319. 

§ 42. -Floadng Zones; Planned 

Unit Developments 

page 156 

90. Md.—Kanfer v. Montaomery Comity GonncO, 
373 A.2d S, 35 M(LApp. 715. 

§ 43. Propridy of Classification 
and Unifonnity of Opm- 
tion in General 

page.157 

99. IIL-441 Giuge State Bank v. Coak Coonty, 388 
N£.2d 388, 26 IlLDea 673. 75 IlLld 301. 

L Md.—Prinee Oeoige*a Gbunty v. Equitafale Troit 
Go.. Inc., 408 A.2d 737, 44 MdApp. 272. 

MhuL—Hatbnd Broadcaating, Inc. v. Gty of Afton. 
323 N.WJd 757. 

Otw—G ty of Medfofd v. Jackaon County, 643 P.2d 
1353, 57 Orj^pp. 155. 

OawfflfatfaMhekijnatifled 
(1) Ariz.—Walt V. Gty of Soottadale. 618 P.2d 601, 
127 Ariz. 107. 

Pi«el58 

3. DL—WOaon v. McHeniy Goon^, 416 N.B.2d 426, 
48 IILDec. 395, 92 IlLApp.3d 997. 

Mbat—American Linen Sl^)ply Go. v. D^artmeot of 
Revome. 617 P.2d 131. 

6 . Goto.'-*BoaidofOoiiiity Com*riof JeffoacmGoun- 

ly V. Aloontaui Air Randi, 563 PJd 341, 192 
Gola364 

Oa/-OnU V. hLEM. Cotp^ 249 S.E2d 42, 242 Oa. 
354 

m-U SaOeNat Buik v. Gty of Gucafo, 369 NE.2d 
1363, 12 nUDec. 349, 54 llLApp.3d 944 
Me^-IaFOiiite v. Gty of Saco, 419 AJd 1013. 

Iifinn.—Nordiweitem GoOege v. Gty of Aiden Hilla, 
281 N.W.2d 865. 

NJ.-8lieerr v. Eveiliam Tp., 445 A.2d 46, 184 NJ.Su- 
per. 11. 

RCp-G um be rian d Camay v. Eastem Federal Gotp., 
269 S.E2d 672, 48 N.GApp. 518, leview den. 273 
EE2d 453, 301. N.C 527. 

Oliio--Mqrfldd-Doirii, Inc. v. City of Soudi EocSd, 
429 N.E.2d 159,68 Ohio St2d 156,22 0.0.3d 388. 
Tom^-State^ ez leL SGA G hani cal Waste Services, Inc. 

V. KonifriMii. 636 S.WJd 43a 
Vt-Ia le PMoh, 437 A.2d 121, 140 Vt 158. 
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7. N.Y.^ToiiroofHiiiitiiistao V. ParkShoieCottntiy 

Diy Oonp of Dix ffins, Inc., 390 N JEJd 282,47 
N.YJd 61, 416 N.Y5Jd 774, reaig. den. 394 
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N.E2d 388, 26 IILDec. 673, 75 IlL2d 301. 

page 205 

13. NJ.—Swiss Village Associates v.Munidpal Coon- 
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N.W2d 622, 93^^78. 
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Skolde, Cook County, 17 BLDee. 31A 376 N.EA1 
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49. BL-Amalgamated Trust and Sav. v. Cook 

County, 402 N.E2d 719, 37 BLDee. 717, 82 BL 
App.3d 370. 
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272 N.W.2d 33a 86 MidiApp. 35. 

53. Fla.—Oarden State Properties, Ina v. Dade Coun¬ 
ty, Fla., App. 3 Dist, 410 SoAl 655. 
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55. IR-8tanek V. Lake County, 17 BLDee. 597, 376 
N.E2d 743, 17 BLDee. 597, 60 IILApp.3d 357. 

57. Uwa—Petersen v. Oty oi Decorah, ^ip., 259 
N.WJd 553. 

Mo.—Despotis v. Oty of Sunset Hflls, App., 619 
S.WA1 814. 

58. Colo.—Landmatk UnivetsaL Inc. v. Pitkin Goun¬ 
ty Bd. of Ai^ttstment 579 ?M 1184, 40 Ceda 
App. 444. 

Fla.—Moviematic Industries Corp. v. Board of County 
Com*is of Metropolitan Dade County, App^ 349 
SOA1667. 
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59. Ga.—Board ofCom'rsof Hali County v.Skehoo, 
286 S.E2d 729, 248 Ga. 855. 

6L U.E-Stansberry v. Holmes, CA.Tex., 613 F.2d 
1285, reh. den. 616 F.2d 568, cert den. 101 ECt 
24a 449 UA 886, 66 LE<L2d 111 

CUL—Walnut Properties, Ine. v. Long Beach Oty 
CoundL 161 GriAptr. 411, 100 CA.3d 1018, cert 
den. 101 ECt 109, 449 UA 836, 66 UBdJd 41 

Ga.-4U)ckdale County v. Nfitdidl*s Uted Anto, Inc., 
254 EE2d 846, 243 Ga. 465. 

NJ.—Washington Tp. v. Central Bergen Cooamnnity 
Mental Health Center, Inc., 383 A.2d 1194, 156 
NJ3uper. 38E 

N.Y.—Town of Huntingtan v. Parie Shore Gonntiy Day 
Camp of Dix HBh, Inc., 390 NA2d 282, 47 
N.Y.2d 61, 416 N.YA2d 774, reaig. den. 394 
NA2d 308, 47 N.YAl 1011 420 N.YA2d 1025. 

Jankyard or automobUe graveyard 

N.C^-State v. Jones, 281 EE2d 91, 53 N.CApp. 466, 
affd. 290 S.E2d 675, 305 N.C 520. 
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62. UA—Bayou T4>nding, Ltd. v. Watts, CAJjl, 563 
FAl 1171 cert den. 99 ECt 79,439 UA 818, 58 
L.EE2d 109. 

BL—Lake County v. First Nat Bank of Lake Forat 
402 N.E2d 591, 37 BLDee. 589, 79 IE2d 22L 

Mass.—FiBndii^iam CUnic, Ine. v. Board of Sdectmra 
of SottthbocDOgh, 367 N.E2d 606, 373 Mast 279. 

§ 56. Residence Digtricts 

63. U.E—Tasby v. Eates, HCTex., 412 FAipp. 1185, 
aflE, CA., 572 F2d lOlQ, tdt den. 575 F2d 300k 
cert. diam. 100 ECt 716,444 UA 437,62 LEdJd 
626, on remand, D.C, 498 FAipp. 1130. 

La.—Folsom Road Ovio Aa8’n v. St Tammany Pariih, 

407 So.2d 1219. 

N J.-State V. Bricer, 405 AJd 368, 81 NJ. 99. ' 
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N.Y^-^omell Udveesity v. Dagnardi, 3 DepiU ^ 
N.YA2d 964, 107 AJ12d 39E 
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95. U.S.—Genusav. City orPeona.C.A.nL, 619 F.2d 
1203. 

97. AIjl—D eSuuBO v. City 6t HimtsvUle, Cr.App., 416 

So.2d iioa 

99. NJ.-State v. J. ft J. Paindng. 400 A.2<i 1204, 
167 NJ.Stiper. 384. 

N.Y.-City of Anmy v. Lee. 428 N.Y.S.2d 758. 76 
A.D.2d 978. affd. 420 N.E.2d 974, 53 N.Y.2d 633, 
438 N.Y.S.2d 782. 

Plu<-A|)peal of McOinnis, 448 A.2d 108. 68 Pau 
Cmwltli. 57. oert deo. 103 S.CL 2121. 461 U.S. 
944, 77 LEdld 1301. 

Tex.~Ooode v. City of DaDas. QvApp.. 554 S.W.2d 
753. 
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2. Taiii^--Stateexrd.Gdlierv. ChyofPigeoaFotige. 
599 S.W.2d 545. 

Optonetariat 
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of St Ann v. EUtm. App.. 661 S.WJd 631 
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7. N.Y.—Chy of Allwny v. Lee. 428 N.Y.S.2d 758.76 
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438 N.Y.S2d 781 
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43. Hmraii--3tate V. MaxwelL 617 P.2d 816.62 Haw^ 
556. 

{ 58. — Reasonableness and Va- 
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pi«e222 

49. Oa.— OqU v. Tuggkr 249 S.E.2d 219. 242 Ga. 
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Fta^-AlMlnitCoinay V. Reddick. Ap|t^ 

Oa,—4%oopee Land Dev do pment Cocp. v. hfoyM- A 
Coundl of Witghtsville. 281 S£2d 529. 248 Qa. 
96. 


La.—Fdsom Road Qvic A5S*n v. St Tanunany Parish. 
407 So.2d 1219. 

N.Y.—Megin Realty Corp. v. Baion, 387 N.E.2d 618. 

46 N.Y.2d 891. 414 N.Y5.2d 687. 

Or.—Miles v. Bd. <iiCom'n of dackamas County, 618 
P.2d 986. 48 Or.App. 951. 

4, Ga.—Board of C(«i*rs of Hali County v. Skelton. 

286 S.E2d 729. 248 Oa. 855. 

N.Y.—Megin Realty Corp. v. Baron. 387 N.E2d 618. 
46 N.Y.2d 891. 414 N.Y.S.2d 687. 
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Pa.—Sbeetz Kwik Sboppers, Inc. v. Zoning Hearing Bd. 
of Hontingdon Borough. 423 A.2d 11. 54 Pa. 
Onwlth. 601. 
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8. Md.—State ex reL Rybdlt v. Easley, App., 600 
S.W.2d 601. 
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17. N.Y.—Piata Health Gubs, Inc. v. Chy of New 
York. 430 N.Y.S.2d 815, 76 A.D.2d 509, app. 
dism. 417 N.E2d 103. two cases. 51 N.Y2d 1008. 
435 N.Y.S.2d 1028. 

22. Sanitaiy landfBl 

Pa.—Oitenwood Tp. v. KEFO, Inc.. 416 A.2d 583. 52 
Pa.Cmwith. 

23. HL—U Salle Nat. Bank v. Gty of Park Ridge, 
393 N.E2d 623, 30 BlDec. 587, 74 nLApp.3d 
647. 
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34. Mont—Little v. Board of County Com*rs of Fbt- 
head County. 631 P.2d 1281 

35. Me.—Your Home, In& v. Qty of Portland. 432 
A.2d 1250, app. afler remand 483 A.2d 735 and 
499 A2d 145. 
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45. BL—Reedy V. Gty of Wheaton. 430 N.E2d 273. 

58 BLDee. 331. 102 BLAppJd 1081 
Pa.—^BP OiL Inc. v. Zming Hearing Bd. of Borou^ of 
Bioolchaven. 389 A.2d 1220, 37 Pa.Cmwlth. 258. 
48. Ga.—Wanenv.CityofMarietta.288EE2d561 
249 08.205. 

BL—Heerey v. Zoning Bd. Apipeth of Gty dt Guea- 

gO. 40 N.E2d 617, 38 DLDec. 386, 82 IlLApp.3d 
1088. 
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NJ.—Exxon Co^ U.S.A. v. Uvingston Tp. in Essex 
County. 489 A.2d 1218. 199 NJ5uper. 47a 

§ 61. Signa and Billboards 
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89. Gda—Veterans of Foreign Wars. Post 4264 v. 
Gty of Stesmboat Springs, 575 P.2d 835, 195 
Colo, 44, app. dism. 99 ECt 66, 439 U.S. 809, 58 
LEd.2d 101. 

Oa.—Tbennas v. Gty of Marietta, 265 S.E2d 775, 245 
Oa. 485, oert den. 101 ECt 115,449 U.E 839, 66 
LEd.2d4S. 

Kan.—Stauber v. Gty Etwood, 594 P.2d 1115. 3 
Kan.^)pJd 341. 

Md.—Goaman v. Ptince Geoige’8 County, 397 Aid 
630,41 MdJ^ 479. 

Mais,—American Sign and Indicator Corp. v. Town of 
FnHninghim, 399 NJE2d 41. 9 Ma8S.App. 66. 
Minn.—State hy %>ann«tt v. Hop^ 323 N.Wld 746. 
Nev.—AJper v. Sute, Dept of Highwnys, 603 Pld 
1085, 95 Nev. 896, on leh. 621 Pld 491 96 Nev. 
925, ant after remand 706 Pld 139. 

NJ.-State V. MOler, 416 Aid 821. 83 NJ. 401 


N.M.—Tempk Baptist Church, Inc v. Gty of Albu- 
querque. 646 Pld 565, 98 N.M. 138. 

Ohk)—Snn Oil Co. of Pennsylvania v. Gty d Upper 
Arlington. 379 N.E2d 266, 55 Ofak> Appld 27. 9 
O.0.3d 196. 

Pa.—Allstate Bond and Mortgage Co. v. Zoning Bd. of 
Adjustment of Gty of Philadelphia. 401 A.2d 399. 
42 Fa.Cmwlth. 519. 

Wash.—^Ackerley Communications, Inc. v. Gty of Se- 
attk, 602 Pld 1177, 92 Washld 905, app. dism.. 
cert den. 101 ECt 49. two cases, 449 UE 804,66 
LE(L2d7. 

Temponury sigos 

U.E—Membeis of Gty Council of Gty of Los Angdes 
V. Taxpayers for \^ncent, CaL, 104 ECt 2118, 80 
EEd.2d 771 oa remand 738 F.2d 353. 

Ga.—Thomas v. Chy of Marktta. 265 EE2d 775. 245 
Ga. 485, cert den. 101 ECt 115, 449 U5. 839,66 
L.E(L2d45. 

BSrfaHiig ftgna 

N.H.—Town of Jadeson v. Town and Country Motor, 
Inn, Inc., 422 Aid 1034. 120 NJL 699. 

90. UA—Sign Supplica of Texas v. MeConn. D.C 
Tex., 517 F.Supp. 778. 

Fb.—Lamar-Orlando Outdoor Adverti^ v. GQr of 
Ormood Beach, App. 5 Dist, 415 Sold 1311 

Mass.—Maurice Callahan A Sons. Inc. v. Outdoor Ad- 
vertising Bd., 427 N.E2d 25. 12 Mass.App. 536. 

CBiio—Norton Outdoor Advertising, Inc. v. VOlage of 
Aiiington Hdgfats, 433 N.E2d 198, 69 Ohio St2d 
539, 23 0.0.3d 461 

92. Colo.—Veterans of Foreign Wars. Post 4264 v. 
Qty oi Steamboat Springs. S75 Pld 835, 195 
Colo. H tpp. dism. 99 Ea 66.439 U.E 809, 58 
UEd.2d 101. 

Ky.—Mr. B*s Bar and Lounge, Inc. v. Qty of Louis- 
viUe, App., 630 EWld 564. 

Ohio-Haton v. Qty of Tokdo. 405 N.E2d 1047, 62 
Ohk) St2d 394, 16 0.03d 430. 

Pa.—In re Ccndemnatkm by Cooi. of Pa.. Dqst of 
Tcanspu, of Two (2) KUboards Located <m TJL 
209, 452 Aid 83, 69 PB.Cmwltb. 609. 
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95. Ariz.—Levitz v. State, 613 Pld 1259, 126 Aiiz. 
203. 

96. N.Y.—MocUeska Sign Stadios, Inc. v. Berie, 373 

N. E2d 255, 43 N.Yld 468, 402 N.Y51d 359, 
app. dism. 99 Ea 66, 439 XJJS, 809. 58 LEd.2d 
101 . 

97. Cda—Gty of Lakewood v. Colfox Unlhnhed 
Ass^n. Ino. 634 Pld 51 

Md.—Mayor and Gty Council <rf‘BalttiiK»e v. Crodeett, 
415 A.2d 606,45 McLApp. 681 oert den. 101 Ea 
1485, 450 U.E 967. 67 L.Edld 616. 

Midt—Central Advertising Ca v. City of St Joaqih. 
309 N.W.2d 613, 107 MidtApp. 488. 

NJ.-State V. Miller, 416 Aid 821, 83 NJ. 401 

Ohk)—Norum Outdoor Advertising, Inc. v. VOlage of 
Arlington Heights, 433 N.Eld 198. 69 Ohio St2d 
539, 23 0.0.3d 461 

96. U.E—Sign SuppUes of Texas v. MoCoan. D.C 
Tex., 517 F.Snpp. 77E 

99. Colo.—Veterans of Frneign Wars, Post 4264 v. 
Gty of Steamboat Springs, 575 Pld 835, 195 
Colo. 44, app. cOsm. 99 Ea 66, 439 U.E 809, 58 
L.Edld 101. 

Md.—Gosman v. Prinoe Oeorge*s Cminty. 397 Aid 
63a 41 MdApp. 479. 

Masi.—Outdoor Advertising Bd. v. Sun 00 Ca of 
Pennsylvania. 391 N.E2d 916. 8 MassJ^ 871 

Ohio-Sun OO Ca of Pennsylvania v. Gty ci Upper 
Ailiagton. 379 N.Eld 266, 55 Ohk) Appld 27. 9 

O. OM 196. 

NJ.—Betg Agenoy v. Mapkwood Tp., 395 Aid 261. 
^ 163 NJSuptt. 541 

W—Mng, Mlnyiiig ^ animaiwil alga 
C2) Other ordinanoes. 

Ohio-HOton v. Gty of Tokda 405 N.E2d 1047, 62 
Ohk) St2d 394, 16 0.0.3d 43a 
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(2) Otber instances. 

HL—Rent-A-Sign v. Gty of Roekfotd. 406 N.E2d 943. 
40 nLDee. 740. 8S IlLAppJd 4S3. 

!• ^gM of mobOe nature 

(2) Other state m enta. 

HL—Rent-A-Sign v. City of Rockfonl. 406 N.E.2d 943. 
40 DLDec. 740, SS IlLApp.3d 4S3. 

2. N.H.~-Loiiiidsbury v. Gty of Keene, 433 A^ 

1278, 122 N.R 1006. 

NJbl—Temi^ Baptiit Guudi. Inc. v. Gty of Albu- 
querquo. 646 ?2d S6S. 98 N.M 138. 

3. U.S.—imv. GtyofMatietta.Oa., CA.Ga..674 

F.2d 1377, cert den. 103 S.Ct 1873,461 U.S. 903, 
76 L.E(L2d 806. 

Midi.—Central Advertiang Co. v. Gty of Novi. 283 
N.WJd 7301 91 MlelLApp. 303. 
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5. U.S.-^fetR»iedia, Inc. v. Gty of San Di^ CaL. 

101 S.CL 2882,433 U.S. 490. 69 L.E(L2d 800, on 
ranand 18S CaLRptr. 26a 649 P.2d 902, 32 C3d 
isa 

CeL—Knhns v. Santa Cniz Gonnty Bd. of Sup'n, 181 
CaLRptr. 1. 128 CAJd 369. 

Ga^Thomas v. Gty of Marietta. 263 S.E2d 773, 243 
Qa. 483, cert den. 101 8.0. 113, 449 U.S. 839. 66 
L.E(L2d4S. 

NJ^-State V. Mflkr, 416 A.2d 821. 83 NJ. 401 
NJ4.r—Temple Bqititt Chuich, Inc. v. Gty of Alba- 
querquea 646 P.2d S63. 98 N.M. 138. 

N.C—Cnmberlaiid County v. Eastem Fedenl Coip.. 
269 S.E.2d 67148 N.CApp. 318, review den. 273 
S.E2d 4S3. 301 N.C 327. 

6. '^-fite*'aign advcrtiaing 

(2) Otber fantanoee. 

Pa.—Bcmnigh ci Didcenaon Gty of Patridc Ontdoor 
Media. Inc., Cmwlth.. 496 A.2d 427. 

7. U^^Metromedia, Inc. v. Gty <rf'San Di^ CaL. 

101 S.Ct 2881 433 U.S. 491 69 L.Ed.2d 800, on 
nmand 183 GiLRptr. 260, 649 P.2d 901 32 C3d 

isa 

m—Gty ofChampaign v. Krofer Go.. 410 N.E2d 661. 
43 nLDee. 661, 88 llLAppJd 498. 

Unconatitational 

Fla.—Gty of Lake Wales v. Lamar Advertuing An*n of 
Takdand, App., 399 Sa2d 981, iqq;xoved in pait, 
disapptoved in part Sap^ 414 So.2d 1030. 

14b Nevw—Alper v. State, Dept of Hsb^ivaya. 603 
P2d 1083, 93 Nev. 876. on idu 621 PJd 491 96 
Nev. 923, Mfp. after remand 706 PJid 139. 

15. NJ^-Beig Ageney V. Maplewood Tp, 393 A.2d 
261, 163 NJ.Siiper. 341 

5186245 

15. NJ,—State V. J. A l Peinting. 400 A^ 1204, 
167 NJ5uper. 384, 

17. aale” figM 

NJ,-8tate v. Miller. 416 A.2d 821, 83 NJ. 401 
19. N.Y,-Mo(|jeika Sign Stndk», Inc. v. Beik, 373 
N.E2d 233, 43 N.Y2d 468, 402 N.Y.SJd 339, 
app^diuL 99 S.CL 61 439 UE 809, ^8 LEd.2d 
101 . 

§ 52. Trailer or Mobile Home Parks 
or Campe 

25. GokK—Board of County Gom*» of Jeflbnon 
Cmmty v. Mbuntain Air Ranch, 363 P.2d 341,192 
Q)lou 364, 

Fhk—Departnent of Bvihieii Rcgulatioa v. National 
MasnftctDied Honang Federation. Inc.. 370 SoJd 
1131 

Mfi Bfghi V. Inbahhanta of Town d Sabatttn, 409 
AJd 1269. 

Md^^Gder Bnral MobOe Home Couit v. Evler. 414 
AJd 1246, 287 Md. 371. 

Mkb^-Pmoook Tp, v. Panetra. 263 IWJd 8ia 81 
MidiApp. 733. 


Minn.—Czech v. Gty of Blaine. 253 N.W.2d 272, 312 
Minn. 333. 

N.Y.—Town of Pompey v. Parker, 377 N.EJd 741. 44 
N.Y.2d 805, 406 N.Y.S.2d 287. 

Ohio—Gty d Pepper Pike v. Landskroner, 371 N.E2d 
579.53 Ohk) App.2d 63.7 0.0.3d 44. 95 A.L.R.3d 
364. 

Pa.—Cokmial Park for Mobile Homes, Inc. v. New 
Britain Tp. 408 AJd 1160, 47 Pa.Cinwlth. 439. 

Teon.—Mobile Home Gty of Chattanopga v. Hamilton 
County, 552 EW.2d 86, cert den. 97 S.Ct 2678, 
431 UA 956, 53 L.Ed.2d 273. 

Tex—Gty of Brookaide ViUage v. Comeau, 633 S.W.2d 
79a cert den. 103 S.Ct 370, 459 U.S. 1087, 74 
EEd.2d 932. 

W.Va.—Town of Stcmewood v. BeU, 270 EE2d 787, 
165 W.Va. 633. 


page 246 

21. Ohk)—Gty of Pike v. Landskrontf, 371 

N.E2d 379, 33 Ohb App2d 63. 7 0.0.3d 44, 95 
A.LE3d 364. 

21 U.S.—Barre Mobile H<»ne Park, Inc. v. Town of 
Petersham, Worcester County, Mass., D.CMaas., 
592 F.Supp. 633, affd. 767 F.2d 904. 

Sbiot the p nbH ca ti ott of tiie bound volnne, the case of 
Vickers v. Gloucester, 37 NJ. 231 181 A.2d 129 has 
been ovemiled the court bolding that the absolute ban 
of mobile homes lU) kmger permissible. 

NJ.—Sa Burlington Cty. NA.A.CP. v. Mt Laurei 
Tp, 456 AJd 390, 92 NJ. 158. 

23. Pa.—Onvatt v. Borough of Latrobe, 404 A2d 
729,44 Pa.Cmwlth. 473. app dism., 421 A2d 210, 
491 Pa. 424. 

Sinee the pobUcation of the bound vdnaie, the case of 
Videers v. Gkmcester. 37 NJ. 231 181 A.2d 129 has 
been overmied the cmirt holding that the absolute ban 
of mot^ homes no longer permissit^ 

NJ.—So. Bnrlington Cty. N.AA.CP. v. Mt. Laurd 
Tp, 456 AJd 390, 92 NJ. 158. 

Fanning zime 

(3) Other statements. 

Colo.—Boaid of County Com’rs of JefTerson County v. 
Mountain Air Ran^ 56^ P.2d 341. 192 Colo. 364. 
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27. Tenm—Mobile Home City of Chattanooga v. 
Hamilton County, 332 S.W.2d 86, cert den. 97 
ECt 2678, 431 UE 956, 33 L.Ed.2d 273. 

31. Pa.—Zi^ V. Z<ming Hearing Bd. of hSfflin Tp, 
398 AJd 244.41 Pa.Cmwlth. 7—Appeal of Hume 
Vmage. 414 A2d 768, 31 Pa.Cmwlth. 463. 

33. Me.—Begin v. Inhabitants of Town of Sabattus, 
409 AJd 1269. 

Mich.—Robinson Tp v. KnoU, 302 N.WJd 146, 410 
hfidi. 293, 17 A.L.R.4th 79, overruling Wyoming 
Twp V. Herweyer, 321 Mich. 611, 33 N.W.2d 93. 
Pa.—hncholas, Heim and Kisanger v. Harris Tp, 373 
AJd 1383, 31 Fn.Cmwith. 337. 

34w Pa.—Golonial Paifc for Modie Homes, Ina v. 
New Britain 408 A.2d 1160, 47 Pa.Cuwlth. 
439. 
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41, DL—Codt County v. John Sexton Contractore 
Co., 389 NEJd 553, 27 OLDec. 489, 73 ULTd 
494, app after remand 408 N.E2d 236,41 IlLDec. 
8K 86 llLApp.3d 673. 

Ky.—Lampton v. Pinaire, App, 610 EW.2d 915. 

Pa.—Bndl^ V. South Lraukmdeny Tp, 440 AJd 665, 
64 Pa.Cniwltfa. 393. 

45. Ind.—Gty of Hammond v. Red Top Truddng 
Co., Inc., App, 409 NJBJd 633. 
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48. UE—Beesl^ v. Potter, D.CMidi., 493 F.Sapp. 
1059. 


ZONING §65 

Page 259 

page 250 

54. Pa.—Paradise Tp v. Mt. Aiiy Lod^ Inc., 449 
A.2d 849, 68 Pa.Cmwlth. 548. 

55. Preexistiiig guanry operation 

(1) Total exdusion in township was prima ftme inval- 

id so as to require justifkation. 

Pa.—^Paradise Tp v. Mt Airy Lodge, Inc., 449 A Jd 
849, 68 Pa.Cmwlth. 548. 

68 . NJ.—Lusardi v. Curtis Pdnt Pr(^)«ty Ownen 
A8s’n. 430 A2d 881, 86 NJ. 217, 18 A.L.E4th 
538. 

69. Mass.—Tumer v. Town of Walpolc, 409 N.E2d 
807, 10 MassApp. 515. 

§ 64. Nonconforming Uses 

page 251 

73. N.Y.—People v. Woodbury. 413 N.YE2d 101,97 
Misc.2d 1033. 

**Exi8ting property” constmed 

Ariz.—Watanebe v. Gty of Phoenix, App, 683 PJd 
1177, 140 Ariz. 575. 
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Ohk>-Gty of Stow v. Griggy, 433 N.E2d 1123, 6 Ohio 
App.3d 6S. 6 O.B.R. 304. 

79. Mich.—Orion Tp. v. Weber, 269 N.WJd 273, 83 
MidLApp. 712. 

page 253 

86 . CMiio—State ex rei Keener v. Serr, 372 N.E2d 
360, 53 Ohio App2d 143, 7 a0.3d 135. 

page 255 

98. Tenn.—Rives v. Ci^ of Gailcsville, 618 
&W.2d 502. 

Provisfona not fiuially nneonstitiitioiial 

Pa.—SuUivan v. Zoning Bd. of AdjustnMnt 478 A.2d 
912, 83 Pa.Cmwlth. 228. 

1. Tenn.—Rives v. Gty of GaiksvUle, App, 618 

S.W.2d 502. 

2. CaL—Gastner v. Gty of Oakland, 180 CaLRptr. 

682, 129 CAJd 94. 

page 256 

4^ Tenn.—Rives v. Gty of GaiksvUle, ^>p. 618 
S.WJd 502. 
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14. Pa.—Ruby v. Carlisle Zoning Hearing Bd., 488 
AJd 635, 88 Pa.Cmwlth. TO. 

§ 65. General Considerations 

page 258 

20. Fla.—Gty of St Peterdaug v. St Peterebuig 
Yacbt Gub, App, 352 SoJd 119. 

m.—Exchange Nat Bank d Chicago v. Vniage d 
Hoffhoan Estates, 363 NJB.2d 69, 6 HLDea 340,48 
IlLApp3d 475. 

N.Y.—Coreetti v. Zoning EL d Appeals of Town of 
Henrietta, 399 N.Y.SJd 731, 39 AJDJd 1018. 

Tex.—^Leach v. Gty of Nbrth Ridiland Hilis, App 2 
Dist, 627 EW.2d 834. 
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2t Nd>.-«aii8en v. City of Norfolk, 267 N.W.2d 
537, 201 Neb. 352. 

23. Ga.—Ctott v. HaU County, 233 SJEJd 379, 238 
Oa. 709. 

’ 24. iCatt.—Goldenv. Gty ofOveriand Park, 384 P.2d 
130, 224 Kan. 391. 

25. Ky.—^Fiscat Court of JeffotBon County v. Ogden, 
App., 356 S.WJd 899. 

N.Y.-Jaffc V. Bums, 407 N.YA2d 377, 64 AJX2d 
691 

Pa.—Blue Ridge Realty and Devdtgnnent Coip v. 
Lower Paxton Tp. 414 AJd 737, 51 Pn.CniwltiK 
349. . X 
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36, U.Sd—UJS. V. Gertiin Lands in Tniro, BanstaUe 
County, Qwl of Mas»., D.CMtas., 476 F^upp. 
1031. 

01uo--Ceirtiil Mbtm Oap. V. City of Pe^ 

N.E2d 258. 63 Otio Appld 34, 17 0.0.3d 24a 
•pp. after remand 457 N.E.2d 1178,9 Ohio App.3d 
18, 9 0.aR. 19. 

Or.—WOIaiiiette Univenity v. Land CcmservatioQ and 
Devclopmeat Comminion, 608 P.2d 1178. 45 Or. 
App.355. 
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KaiL-Ocdden v. City of Overland Paik. 584 P.2d 130. 
224Kan. 591. 

N.Y.—Gontant v, Town of Poughkeepde, 419 N.YA2d 
148. 69 A.D2d 506. 

Va,—Board of Sop^n of FairfiK Gotinty v. Jackaon, 269 
S£2d 381. 221 Va. 328. 

Wia.—Quinn v. Town of DodgeviUe. App.. 354 N.W.2d 
747, 120 Wis.2d 304, affil 364 N.WJd 149. 122 
Wlt2d57a 
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40. Ind^^Bailiah V. City ofCannei. 381 N.E2d 540, 
178 IncLApp. 140 

Tex^-Sondiem Nat Bank d Homton v. Qty of Ana* 
tin, Civ.Api>., 582 $.W.2d 229, etr. lef. no lev. err. 

42. Tax.—City of San Antonio v. Lanier. avJ^. 
542 S.W2d 232, en. tef. no rev. eir. 

43. Waili.—unock v. City of Brenerton, 565 P.2d 
1179. 17 WailuApp. 573. 
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51. IIL—Clikato Titk k Tniat Go. v. Vmape of 
SkaUe, Cook Coonty, 377 RE2d 1253, 18 IlL 
Deo. 617, 61 lILApi».3d 219. 

Kan.--Maitin Maiietta Aggr^ates v. Board of C«mty 
ConYa of Leavenwortli Coimty, 625 F2d 516, 5 
KuLAppJd 774. 

N.Y^-l4iric ▼. Town of Eaatdieatnr, 400 N.Y.S2d 361, 
60AJ>2d64S. 

pigelM 

55, (Mr iMMMti. Mitag «vpUnbk 

OkL—Lyndi v. City of OkUboma Chy, App^ 629 F2d 
1289. 
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Power in Goieral 

56, Cob.—Bnanenv.OtyofWlieatIUdge^604Fad 

691,43Golo.Appu 232. 

Fli^-City of Tamane v. Sabal Palm Qolf Oiib, Inc., 
App;. 382 So,2d 139. 

NJ.>-Levia v. Pacaippany-TKty HQb 411 A2d 
704,82NJ. 174, 

57, Xy^-Utyin v. Salinoo Oorp., App^ 554 S.W2d 
911 

51. Oc^-Oinkacilea v. Oty of Lalce Oawego, 615 
r2dll64,47 0rApp. 1117. 

,5^ HJ Bofowgh of ABendaie t. Towndi^ Commit- 
laa of Maliwiib 4(M A2d sa 169 N J3oper. 

3< aBO. 426 AJd 73, 177 NJ.8iiper. 230 

^ Pa.-- O e tinan v. Zoning Heariiig Bd. of NorOf 

aaiplao 428 A2d 280^ 58 53& 

^ Aii^-l00inwoodPkoperty(>nimAflrttv.l4nda 

., Peaeiftad fe Ckniplttii^ 359 80 ^ 337. 

ItCr-SillB» V. Oty dAMSk, 2361E2d 283, 33 

61. H Y ii ag b lUaityCotp.¥.Baioiw387>LRad 
611.46 mM 891,414 N.Y42d 687. 
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tional retakiiig 

La.—Robertscm v. JefTenoa Pansh, App. 5 Qr., 465 
So2d 787. 
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77. Fla.—Oty ofOaineavillev. Cone, App., 365 So2d 
737. 

78. CaL—Karison v. City cf Camarino. 161 CaLRptr. 
26a 100 CA.3d 789. 

§ 69. Public Interest and General 
Weifare 
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91 Waab.—Parkridgev.CtyofSeattle,573P2d359. 
89 Waah2d 454 
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94. Fla.—Oty cf Cape Canaveral v. Moalier, App. 5 
Diat, 467 SoJd 468. 

§ 70. Rights of Property Owners 
page 271 

5. Aik.—McMinn v. Oty of Uttle Rock, 631 S.W.2d 
288, 275 Aik. 458. 

DL—Amalgamated Truat and Sav. Bank v. Cotdc Coun¬ 
ty. 402 N.E2d 719. 37 IlLDec. 717, 82 DLApp.3d 
37a 

6 . Fla.—Oty of OaineaviUe v. Coot, App., 365 So.2d 
737. 

Ma—Deapotis v. Oty of Sunaet Hilla, App., 619 
S.W2d 814. 
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9« Fla.—Dade Goonty v. United Reaouroea, Inc., 
App., 374 Sold 1046. 

11 Fla.—Prcgect Home, Inc. v. Town of Astatula, 
App., 373 Sa2d 710 

15. Fla.—AlIqMttah Oanmunity Aaa*n, Ina of Fkn- 
ida V. Oty cf MBami, ^pp., 379 So2d 387. 

Ky.—Fetty V. Barrentine. App., 594 S.W2d 903. 
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17. C(do.—Board of County C(Hn’is of Adama Coun¬ 
ty V. Oty of Thomton. 629 P2d 605. 

§ 71. -Enforceability of Amend- 

ment 
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25. Qa.—Hamea v. Kuamieraky, 305 S.E2d 377, 166 
OaApp. 730 

Masa.—Skber v. Zoning Bd. of Appeab of Wellfleet, 
454 N.E2d 108,16 MaaaApp. 985.’ 

NJL—Beck v. Town of Raymo^ 394 A.2d 847, 118 
NJ1 793. 

§ 72. Changed Conditions or Mis- 
take in Original Zoning 
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39. Tenn^-GJS. dted n Keetm V. Chy of QatSi^ 
boig, App., 684 IWld 97, 99. 

§ 73. Bfaster or Comprehensive 
Plan 
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64. Wall—Catbcart-ldaltity-Clearview Commnnity 
Conadl V. Sadhotniah County, 634 Fld 853, 96 
WblL2d2Dl. 

65. U.S^Weatl)orongb Man, Ine. v. Oty of G^e 
CHtardeao, Md, D.CMa, 532 RSupp. 284 afiO 
in pot, revd. inpart on oCh. grdiH CA., 693 P.2d 
733, oert den. 103 S.Ct 2121 461 U.S. 945, 77 
LE(L2dl303. 

of Chnla Vtitt v. Superior Gourt of San 
Dkfo County, 183 Gd.RpCr. 909, 133 CA.3d 471 


DL—Harris Tniat & Sav. Bank v. Duggan, 435 NJ3J2d 
130 61 UlDec. 641, 105 IllApp.3d 839, afia. 449 
N.E2d 69, 70 IlLDec. 195, 95 IlL2d 516. 

Md.—Tennison v. Shomette, 379 Aid 187, 38 MdAiq^ 

1 . 

N.Y.—Kmvetz v. Plenge, 446 N.Y1.2d 807, 84 AJD.2d 
421 

Or.—1000 Frienda cf Oregon v. Board cf Coonty 
Com*ra, Benton County, 575 Pld 651, 32 OrA^ 
413, pedtion den. 584 Pld 1371, 284 Or. 41. 
Pa.—Aiqieal of Molnar, 441 Aid 487, 64 Pa.GmwltL 
578. 

R.L—Meaolella v. Oty of Provideaee. 439 Aid 1370 
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66 . TesL-Leacfa v. Oty of North Ricsbland Hilla, 
App. 2 Diat, 627 S.Wld 854. 

69. CoDiL—^arka v. Plannina ««<1 Tontnc Gonunia- 
ak» of Town of Southigtoii. 425 Aid 100 178 
Coon. 657. 

Fla.—Zetroner v. Alachaa County, App. 1 Dist, 408 
So.2d 1065. review den. 417 Sold 331. 

Md.—Montgcmety County v. Woodward A Lothrop, 
Inc., 376 A.2d 483,280 Md. 680 cert den. 98 S.a 
1245,434 U.S. 1067, 55 LEdld 769. 

Qr.-bfilkr v. Oty of Portland, 639 Fld 680 55 
OrApp. 633, review den. 648 Pld 849, 292 Or. 
825. 

70. D.C—Cqntd Hili Reatontkm Soc. v. Zoning 
Commiaaion, ^pp., 380 Aid 174. 

Mdnt—little v. Board of County Com^ra of Flatfaead 
Coimty, 631 Pld 1282. 

Waah.—Barrie v. Kitaap Coimty, 613 Pld 1148, 93 
Waahld843. 

W.Va.—State ex id. MacQneen v. Oty of Dmibar, 278 
S.Eld636. 

Factois oonaidered 

(3) Other fiuton. 

McL—Montgomery v. Hdnnan, 418 Aid 1249,46 Md. 
A]^ 491. 

page 282 

71« Fla.—Oty G^pe Canaveral v. Modur, App. 3* 

Diat, 467 Sold 468. 

N.Y.—Northeaateni Enviroomentd Devdopen, Inc. v. 
Town of Coknie. 422 N.Ylld 144v 72 ADld 
881. 

RX—Baiber v. Town of North Kingatown, 372 Aid 
1269,118 R.L 169. 

73. ComL-^aika v. Planning and Zoning Connnia- 
sk» of Town of Soothmgton, 425 Aid lOO 178 
Omn, 657. 

74b Ky.—Biyan v. Sahnon Ooip., App;, 554 S.Wld 
91Z 
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79. Or.--8oaUiofSunqyaideNei£^ibothoodLeagQe V. 
Board of GomYa of Oadcamas Connty, 569 Pld 
1063, 280 Or. 3. 

§ 74. Spot Zoning 
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98* Md.—Mnz v. Coimty Goni*ra of Cecfl.County, 
433 Aid 771, 291 Md. 81. 

Wadt—Wiggen v. Skagit Coonty, 596 Pld 1345, 23 
WaalLApp. 207. 

Fower of goveniiiig aiilhorities 
(2) Sinoe the pubKcation of tbe bound volome tbe 
case of Cnwfbrd v. Biewater, 169 S£ld 317, 225 Qa. 
40A has been expready ovennled to the octent it i^ieot- 
ed qmtzoning aigamenta on the groond fhat snob 
matteis be deteiuined hy the k)cal govendng andioritiet 
and not the oourta. 

Qa^-Eaat Landa, Inc. v. Floyd County, 262 SJBld 51, 
244 Qa. 761, aho expreaily ovormBng Orr v. Hi^e- 
vflle Rcalty Invest Co., 85 S.Eld 20^ 211 Qa. 235, 
Haidin V. Otoft, 60 S,Bld 395,207 Ga. 115, Snow 
v. Johnston. 28 SJBld 27a 197 Qa. 146 and Vul- 
ean Materials Go. v. OrifRth, 114 S.E2d 29, 215 
Oa.811. 
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13. Ma—Treme v. St Lou» County, App^ 609 
S.W^706. 
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17. C(^---IiilbniiatioaPlease,Inc.v. BoardofCoim* 
ty Com*n Moi^an Coonty, 600 P.2d 86, 42 
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314, 60 nUppJd 221. 

Md.—Temuson v. Shomette, 379 A.2d 187,38 MdApp. 

1 . 

N.Y.—Mahooey v. (yShea Faneral Homes, Inc., 395 
N.Y.SJZd 662, 58 A.D.2d 583, affd. 380 N.E2d 
297, 45 N.YJd 719, 408 N.YA2d 47a 
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42. Fla.—Bnwaid CoDiity V. Orifflsy, ^ip., 366 Sa2d 
869. 

47. AgraeMete to a«ate «Miiiig dttatrict 

Del—Hartman v. Buckaon. Ol. 467 A2d 694. 

48. U.S.—Oetalnea B-Y. v. City Oreenwood VO- 
bie. D.CC 0 I 0 ., 583 F.Supp. 83a 

CaL-8ierra Chib v. City of Haywaid. 171 CaLRptr. 
619, 623 P2d 180, 28 C3d 84a 

53. Md.~44oii(goiiieryCountyv.Woodwaid&Loth- 
rap, Inc., 376 AJd 483,280 Md. 686, oert den. 98 
S.Ct 1245, 434 U.S. 1067, 55 L.Ed.2d 769. 

NJ.—Sovdieni Bnriiqgton GOiinty NAA.C.P. v. 
Mbont Lamd Tp^ 391 AJd 935, 161 NJ.Super. 
317, afld. in part, revd. in part <m oth. grda. 456 
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56. N.Y.^-Collaid v. Incorporated VOlage of Flower 
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S2d326. 
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Bieatal Health Center, Inc., 383 A.2d 1194, 156 
NJ.8iiper. 381 
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Vm by Manat fudfyeaAwttk 

Wh^-State ex rd. Hmfing v. Door County Bd. of 
AiOnstment. App„ 371 N.W2d 403, 125 Wis.2d 
269. 
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29. N.Y.—Incorporated Village of Freeport v. Asaod- 
atkm for Hdp Retarded Chiidren, 406 N.Y.S.2d 
221, 94 Misc.2d 1048, afH. 400 N.Y.S.2d 724. 

30. Tenants allowed to organize into snch 
nidts 

N.Y.—Buck V. Moran, 485 N.Y.S.2d 421, 126 Misc.2d 
836. 

39. N.Y.—Group Hbuae of Fort Washington. Inc. v. 
Board of Ztming and Appeals of Town of North 
Hempstead, 380 N.E2d 207, 45 N.Y.2d 266, 408 
N.Y3.2d 377, 

Residentia! ftcflity for aged 

Mhm.—Oood Nd^ibor Care Center v. Qty of little 
Canada, App., 357 N.W.2d 159, review den. 
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40. Tex.—GdUins v. Gty of EI Csmpo, Ai^ 13 Dist, 
684 S.W.2d 756, err. lef no rev. err. 

43. N.H.—Regicm 10 Client Management Inc. v. 
Town of Hampstead, 424 A.2d 207, 120 NJL 885. 

44, Ind.—Mdrcqx>litan DevdO|»nent OMn*n of Mati- 
<m County v. IHllages, Inc., App. 3 Dist, 464 
N.E.2d 367, oert den. 105 S.Ct 1879, 85 LEd.2d 
171. 

§ 121. House Trailers and Mobile 
Homes 
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66. Wk—Hansman v. Ondda County, App.t 366 
N.W.2d 901, 123 Wk2d 511. 

§ 122. General Rules 
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70. U.S.—Deerfidd Medical Center v. Qty of Deer- 
fidd Beadt CA.Fla., 661 F.2d 328. 

CaL—City of Tonenoe v. Trandtkmal Uving Centera 
for Los Angdes, Ino, 179 CaLRptr. 907, 638 P2d 
1304, 30 C3d 516. 

Ck—Thttnnan*s Auto Parts A Wreeker Service, Inc. v. 
Cobb County, 286 SJE2d 707, 248 Oa. 826. 

DL—VQlage of Maywood v. Health, Inc., 433 NE2d 
951, 60 DLDea 713, 104 llLApp.3d 948. 

Me.-Town of Kittery v. WUte» 435 A.2d 405. 

Md.—Mityor and City Coundl Baitimore v. Bruoe, 
420 A.2d 1272, 46 MtLApp. 704. 

Mass.—Fox V. Board of Appeals of Ayer, 432 N.E2d 
738, 13 MassJ^ 999. 

Miclt—Bnndon Tp. v. Ntffth-Oaldand Residential Ser¬ 
vices. Inc., 312 N.WJd 238, 110 MfckApp. 30a 

Minn.—Cosdey v. Caranin House, Inc., 313 N.W.2d 

21 . 

Ma—State ex rd. Ryboh v. Ead^, App., 600 $.W.2d 
601, 

N.M.—Textt Nat. Theatres, Inc. v. City of Albuquer- 
que, 639 P2d 569, 97 N.M. 282. 

N.Y.—Incorporated Village of Lynbrqpk v. Fdkgrino, 
443 N.Y5.2d 889, 84 A.D.2d 779. 

Orw—WOlainette Univernty v. Land Conservatkm and 
Devdopment Goimni»ioa, 608 PJd 1178, 45 Or. 
App. 351 

Pa.—Kaufinan A Broad, Inc. v. Board of Supria of West 
Whitdand Tp., 340 AJd 909, 20 Pa.Cmwlth. 116, 
q>peal after ronand 376 AJd 305, 31 Pa.CmwIth. 
315 and 442 A.2d 1220, 65 Pa.CmwhL 469. 
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86. Bomidaries 

(1) Kan.—Gty D^oto v. Centurion Hmnes, Inc., 

573 P.2d 1081,1 KaitApp2d 634. 

La.—Oty of New Orleans v. Giraud, App^ 346 So.2d 
1113, writ dem Sup., 349 So2d 884, and 362 So.2d 
579. 
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98. Ga.—CJ.S. qaoted ia Douglas County Resouroea, 
Inc. v. Danid, 280 S.E2d 734, 735, 247 Qa. 785. 
Mass.—Heald v. Zoning Bd. of Appeab of Oieenfidd, 
387 NJE2d 170^ 7 MassApp. 286. 

OkL-aty of Chctokee v. Tatio, 636 P2d 337. 

Wash.—Gty of Seattle v. Koh, 614 P2d 665,26 Wadt 
App. 708. 

^Domestic bond” 

Me.—Penobaoot Area Housing Devdopment Oorp. v. 

Gty of Brewer, 434 A.2d 14, 32 A.L.R.4th 10(0. 
6. Fla.—Halifhx Area Coundl on Al c oholt s m v. Gty 
of Daytona Beadi, App^ 385 So.2d 184. 
Hawaii-State v. Maxwdl. 617 P.2d 816, 62 Haw. 556. 
HL—Paldla v. Ltyden Family Service A Meotal Heahh 
Center, 404 N.E2d 228, 38 ELDec. 804, 79 IU.2d 
493. 

N.Y.—Nassau Chfldien*s House, Inc. v. Boaid of Zon¬ 
ing Appeals of Inc. Village of Mineda, 430 N. Y. 
SOd 683, 77 A.DOd 898. 

Ohio—CanoD v. Washington Tp. Zoning Co nnnia aio n, 
408 N.E2d 191,63 Ohio St2d 249, 17 O.OJd 161. 
Pa.—Board Siq[>*ra of Bndringham Tp., Land Uae 

Task Force v. Bameas, 382 A.2d 14(X 33 Pa. 
Cknwlth. 364, cert den. 99 ECt 1021, 439 UE 
1116, 59 L.EcL2d 74. 

Vt—Vermont Division of State HUdgs. v. Town of Gaa> 
Ueton Bd. of Adjustment, 415 A.2d 188, 138 Vt 
25a 

Uaei CTdnded or not permittod 
(5) Denying occupenty pennit for groop home for 
letaided persona in low-doaity, aingleamiily residential 
diatrict reaaonahk 

Me.—Penobaoot Aret Housing Devdopment Oorp. v. 
Gty of Brewer, 434 A.2d 14, 32 A.LJt4th 1002. 

Denial of ali Botbodt of diapoaal of ivatte nn- 
oonstitatioiial 

Fla.—Fischer v. Board County Com'i8 of Oiange 
County, 5 Dist, 462 Sa2d 480^ review den. 
472 Sa2d 1181. 

»*«*«♦ 

16. La.—Norton v. Lay, App., 360 So2d 239. 

Where residential property is located 
in a transitional zone in whi<di both 
residential and (^mmerdal uses are 
permitted, the landowners’ right to use 
their property for professional ofGce 
spac^ is conditional, not absolute.^*^ 
183 Gonfomiiig to aceem and otbcr regnire- 

Va.—Board ofZodng Appeak Gty of Falis Church v. 
0*Maney, 331 S.E2d 481, 229 Va. 605. 

§ 126. InduBtrial and Manufiactur- 
ing Districts 

page 427 

63. Neb.-^laiiBen v. Gty of Norfolk, 267 N.W2d 
537, 201 Neb. 352. 

N.Y.—SCA Chemical Waste Services, Ina v. Boaid of 
Appeals of Town of Porter, 427 N.Y3.2d 1017, 75 
A.D.2d 106. Alld. 419 N.E2d 872, 52 N.Y.2d 
963, 437 N.YE2d 969. 

Animal Aelter 

Midt—Sdnha v. Qiarter Tp. of Avon, Aigt, 340 
N.W.2d 105, 128 MidtApp. 401 

§ 127. Use Within Specified Dis- 
tance of Particular Piremis- 
es 

page 428 , 

77. CaL-^Prin|^ v. Qty of Covina, 171 CaLRptr. 
251, 115 CA.3d 131. 
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§ 128. Specific Tenos and Uses 

page 430 

89. Elk Qty Ndghboriiood Preservation Ass*!!. 
Ine. V. Soothwestem BeU TeL Co., D.COkL, 466 
F.Supp. 31 

Matter of Whit^ BkitcyAlich., 2 ER. 636. 

CkL—Tosh V. Califbniia Coastal Commiasion, 160 GaL 
Rptr. 170^ 99 CA.3d 388. 

Colo.—Board of County Commis leffistscm County v. 

Momitam Air Rancb, 363 P.2d 341.192 Cola 364. 

D.C--4Ceefe Ca v. District of Columbia Bd. of Zoning 
Atyustment, An>-, 409 AM 624. 

FfaL—King V. CiQr of Coni Oables, An>., 363 8a2d 
389. 

Idaho—Wydcoff v. Board of County Com*n of Ada 
County, 607 P.2d 1066, 101 Idaho 11 

lU.<-City ^Urinna v. Champaign County, 389 N.E2d 
1183, 27 nUDee. 777, 76 DUd 63. 

Idwa*^-Lain County v. Oty of HUuratha, 311 N.WJd 
95. 

La.—City of Keimer v. Kenner Academy, App., 373 
Sa2d 197. 

Me.—Town of Arundel v. Swain, 374 A.2d 317. 

Mass,—McCaualand v. Board of Appeals of Salisbuiy, 
373 N.E2d 333, 6 MaaaApp. 288. 

MicL-Peaoock Tp. v. Panetta, 263 N.W.2d 8ia 81 
KfidiJLpp. 733. 

MiniL—Ramaey County v. Stevens, 283 N.Wld 918. 

NAu—Kitidl V. Board of Adjustment of Oty of Has> 
tingi, 266 N.W.2d 724v 201 Nd). 130. 

NJL-^Town of Tdftonboio v. Lakcside Cdmiy, Inc., 
403 A.2d 4ia 119 N.R 445. 

NJ.r<-Ametican Dredging Ga v. State, Dept of Envi- 
ronniental Protectioii. 404 AM 42, 169 NJ.Super. 
18. 

N. Y.—Higltyoint Enteiprisei, Inc. v. Boaxd of Estiinate 
of Oty of New Yofk, 413 N.Y.S.2d 133,67 A.Dld 
914^ affd. 393 N.E2d 1041, 47 N.Y.2d 933, 419 
RYE2d 969. 

OU<h-Oty of Pepper Pilw V. Lan^^ 

579,33 Ohio App.2d 63.7 0.0Jd 44,95 AXJUd 
364, 

Or.—ThnndeAiid Motel, Lk. v, Oty of Pordand. 396 
P Jd 994,40 Or.App. 697. 

Flkr-St Luke Evangdkal Lutheran Chundi v. Zoning 
Hearing Bd. of Easttown Tp., 403 AJd 128, 43 
Fi.GDiidth. 139. 

Tau—Oty ofBeaomont v. Jooes, OvJ^ 360 S.Wld 
710t err. nC no rev. eir. 

Vt-Kalakoivski v. John A. RusseU Gorp., 401 AJd 
906^ 137 Vt 219. 

Vo-WANV, Ina v. Hduf^ 244 EE2d 760; 219 Ya. 
57. 

WailL-Wiggen v. Skagit County, 396 P.2d 1343, 23 
WidiJ^207. 

Wk—Odzens for Sensibk Zoning, ha v. Department 
of Natmal Resomoes, Cohimbia County, 280 
N.W.2d7Q2,90Wk2d 804, 

Plvtfadar tans or asea 
(1) Me^Waxler v. Oty of Fortland, 434 A.2d 344. 

Fa.-ML Laard Raomg A«*n v. Zoning Hearing Bd., 
Munic^Mlity of MdaroeviDa 458 A.2d 1043, 73 
Fa.Cniwlth. 331. 

FWSy age 

Ala.—Ovitans Care^ ha v. Board of Adjustment of 
Oty of HuntsviDa Cfv.Ap|x, 437 Sa2d S4a 

Pi«e431 

3P3fj» lAwflMlHNI CBB M a 

RYr-Town cf Huntington v. Buxacuda Tiansp^ Ca, 
ho, 433 RYE2d 354, 80 AJ>Jd 335. 

8. nU-Riohttdaon v. Khdiiii, 394 N.E.2d 796, 31 
IlLDoa 394, 73 DLAppJd 961. 

2S, hdi Plcaiureland Mosenm, ha V. Dailey, App., 
422N£Jd734, 

29. Massi^langevin v. Sttyerintendem of PabUo 
BIdgS. cfWoroesier, 369RE2d 739,3 Maas.App. 
891 
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36. Mieb.—VSlage Of Mackmaw Oty v. Union Termi- 
nal Pien, 302 RWJZd 326, 103 Mich.App. 6a 

39. RY.—Peoplc v. CuUy Realty, Ina, 442 RY.S.2d 
847, 109 Mtta2d 169. 

40. Ma—Oty of St. Ann v. Cnunp, App., 607 
&W.2d 706. 
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45. Cob.—Board of County Com*n of Boulder Coun¬ 
ty V. Echtemacht, 372 P.2d 143, 194 Cola 311. 

Masa—FSoster Masooiy Products, Ina v. Board of Ap- 
peata of Aeton, 434 RE.2d 1301, 13 MassApp. 
346, review dea, Sup., 438 RE.2d 75, 386 Mass. 
1105. 

Ma—NGssmri Rode, ha v. Winhohz, App., 614 
S.W2d734. 

Or.—Ruhnke v. CantreU, 370 P.2d 632, 280 Or. 297. 

47. Pa—Lonzetta v. Hazle Tp., 374 A.2d 743, 30 
PaCmwIth. 303. 

§ 129. — Agricultiiral Use; Fann; 
Nursery; Greenhouse 

50. Ky.—MeCord v. Pineway Farms, App., 369 
S.W.2d690. 

Or.—1000 Friends of Or^oo v. Board of County 
Com*n, Benu» County, 375 P.2d 651, 32 Or.App. 
413. pedtkm den. 384 P.2d 1371, 284 Or. 41. 

Pa—Farmland Industries, Ina v. Zoning Hearing Bd. 
of Pequea Tp., 442 A.2d 393, 63 PaCmwlth. 288. 

SJD.-^ve Centennial Valley Ass'n, ha v. Schultz, 284 
RW.2d 451 

Tea—Marriott v. Gty of Dallas, A^ 5 Dist, 633 
EW2d 361, affil, Sup,, 644 S.W.2d 469. 

54. Pa—Farmland Industries, Ina v. Zoning Hearing 
Bd. of Pequea Tp., 442 A.2d 393, 65 PaQnwlth. 
288. 
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63. HL—Tuftee ▼. Kane County, 394 RE2d 896, 31 
nUOec. 694, 76 IlLApp.3d 128. 

Or,-^fltyer v. Lord, 386 PJd 367, 37 OrApp. 39. 

Pa—Bamhart v. Zoning Hearing Bd. of Nottingham 
Tp^ Washingtoa County, 411 A.2d 1266, 49 Pa 
Chwlth. 481. 

65, Pa—Appeal of Lowney, 406 A.2d 1160, 46 Pa 
CmwKh. 213. 

Uses BOt wttUn proviaioas 
(2) Other usea 

Ma—Oigueie v. hhabitants of Oty of Anbum, 390 
A.2d514. 

66. Or.—Stili V. Board of County Gom'rs of Marion 
County, 600 P2d 433, 42 OrApp. 113-HiUcrest 
Yineyaid v. Board cf Com’rs of Douglas County, 
608 ?J2d 201, 43 OrApp. 283. 
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70. RC—Devdopment Associates, Ina v. Walce 
County Bd. of Adjustment, 269 RE2d 700, 48 
RCApp. 341, review den. 274 EE2d 227, 301 
RC 719. 

82. Mina—Ficank’s Nursety Saks, Ina v. Oty of 
Rosevilk, 293 RW.2d 604. 

§ 130. -Billboard; Sign 
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98. Cofo.—Veterans of Foreiga Wars, Post 4264 v. 
Oty of Steamboat Springi, 375 ?2i 833, 193 
Coto. 44> app. dism. 99 $,Q. 66,439 U.S. 809, 38 
LJEd.2d 101. 

Fla—Harrison v. State, Dept of Ttansp., App., 349 
Sa2d720. 

Me.—Mathese» v. Zoning Bd. cf Appetit of Oty of 
Saoa 387 A.2d 218. 

Md.—Oosman v. Prince Qeorgt^t County, 397 A2d 
630, 41 MdApp. 479. 

MOtoa—State by Spansans v. Hopf, 323 RW.2d 746. 

NJH—Tem{de Biy t ist Chureh, ha v. Oty of Albu- 
querque, 646 P.2d 363, 98 RM. 138. 


Sfze of 

(1) Pa—David Aarcm, Ltd. v. Botough of Jenkin* 
town, 439 A2d 1321 63 PaCmwlth. 577. 

§ 131. -Boardin; House; Hotel; 

Motel 

page 438 

12. Shelter care group home 
Ma—Oty of Vinita Parie By and Throujh Bd. of 
Directas v. Giris Sidtereare, Ina, 664 &WJd 
236. 

16b NJ.—WashingUHi Tp. v. Central Bergen Commu- 
nity Mental Health Center, Ino, 383 A.2d 1194, 
156 NJ.Super. 388. 

18. Ak—Oty of OuntersvUIe v. Shull, 333 Sa2d 361, 
100 ALR.3d 871. 

21. lowa—linn County v. Oty of Hiawatlu, 311 
RW.2d 95. 
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27. Ga—Merren v. Plaza Toweri Ltd. Partnership, 
287 S.E2d 771, 161 OaApp. 343. 

28. Hawaii—Maui County v. Puamana Management 
Corp., 631 P.2d 1213, 2 HawApp. 331 

36. Fla—Qty rfHallandak v. Pro^ect Hali Cdl^ 
ho, App. 4 Dist, 414 Sa2d 239. 

However, the offering of individual- 
ly owned condominium units for shorb- 
term vacation rental with available 
convenient Services to the tenants does 
not operate to convert sudi units to a 
motel operation forbidden in the zon¬ 
ing dassification.^* 

36.5 ac—Landing Devdopnient Corp. v. Qty of 
Myrde Beacli, 329 S.E2d 423, 283 RC 216. 

§ 132. — Building; Structure 
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43. Tnick BOt "baildhar 
RY.-Bodds V. Kayser, 2 Dept, 491 RY.S2d 438, 
112 AD2d 221 

47. Me^hhabhants of Town of Boothbay Harixnr v. 
RusseU, 410 A.2d 354. 

Wk-Columbia County v. Bykwslci, 288 RW.2d 129, 
94 Wk2d 133. 

§ 133. -Business; Trade; Indus- 

try 

page 441 

49. RY.-Ecotogy Aetion v.VanCort 417 RYE2d 
165, 99 Mi8a2d 664. 

Driye-h boaiiieas 

Wask-Seattle-Fitst Nat Bank v. SneU, 629 P2d 434, 
29 WashApp. 30a 

50. Pa—Board of Adjastment cf Oty of Pittsbnt|^ v. 
Brandi, 387 A.2d 1016, 36 FaCmwlfh. 377. 
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67. N.Y.—C DeMasco Scrap Iron & Metal Genp. v. 
Ziric, 403 N.Y.S2d 260, 62 AJ3.2d 91 afSL 387 
NJB2d 227, 46 RY.2d 864, 414 N.Y.S.2d 316. 

§ 184. -Chureh; Convent; ReB- 

gious Use 

70. nL^TVin-Oty BiUe Churdi v. Zoning Bd. of 
Appeals of Oty of Uihsna 363 NJB.2d 1381, 8 
nUlea 919, 30 DlAppJd 924. 
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76. RV.—Application of Govenant Cemununity 
Chureh, hc., 444 N.Y.SJd 413,111 Misa2d^37. 
78. RR—OtyofConoordv. NewTatamentBsptitt' 
Chureh, 382 A2d 377, 116 N.H. 36. 
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80. HL—Dialumian Soc. v. Qty of Chicago Zoniiig 
Bd. of Appeals, 380 N.E2d 843. 20 IlLDec. 634, 
63 IlLApp.3d 823. 

82. Matt.—CamMdge Buddhist Ais'ii, Inc. v. City of 
Gunbridge. 414 N.E2d 1002, 382 Mass. 687. 
N.Y.<—Apfrilication of Covenant Omununity Chuich, 
Inc.. 444 N.Y.S.2d 415, 111 Miac.2d 537. 

'"Monastery,” for zoning purposes, 
means that residents of t£e property 
live monastic life-style as eidiibited by 
a Central religioos faith, attachment to 
an organized church, shared living 
quarters and an ordered, disciplined 
Me-s1yle.**^ 

863. Miiin.^Oty of Minneapolis v. Chuich Univer- 
lal and Triumphant. 339 N.W.2d 880. 

§ 135 . — Club; Fratemity 

88. Fa.->Pittibur^ Keysttme Moose Lodge Na 256 
V. Goul. 402 A.2d 1107, 43 Pa.Cmwlth. 367. 

IW444 

89. D.C-«A»ociation For Picservatkm of 1700 Block 
of N St, N.W. and Vieinity v. Diatriet of Odum- 
bia Bd. of Ztming Ac^ustment App., 384 A.2d 
668 . 

§ 136. — Garage; Service Sta- 
tion; Car Wash 

9186 446 

16. OkL--«dbiioa v. Ray. 637 P.2d 108. 

26. Maaa.—4YOriando v. Board of Af^peah of Dan> 
vcfi. 362 N3.2d 937, 5 MaasApp. 824. 

28. hUnn.—Southland Cofp. v, Oty of Minneapcdu, 
279 N.W.2d 822. 

N.Y.p-0«Maee Fanns, Ina v. Scopana 431 N.Y.S.2d 
219, 77 ^D2d 784. 

^Aotomobae" gMoUae fBUngstatioii not limitod 
to pMMBgor cm 

Gda^L(»d)ardi v. Boavd of A^justment GEodn^ oi 
Qty and Gounty of Denver. App., 675 P.2d 21. 

§ 137. — Hospitai; Nursing 
Home; Treatment Center 

page 448 

S2. m.—Gly of Chieago Hoghts v. Old Orchard 
Bank TriHt Ca, 422 N£2d 69,52 OLDea 388,96 
nLAppJd789. 

Other a<yadications bave been made 
with respect to dinics.^ 

6QlS. Gynoeoiogicil MTfio» 

M a t i, —FriMningham Cliiua lac. v. Zoning Bd. d Ap- 
peak of Fiaminiliaiii, 415 NX2d 840^ 382 Mass. 
283. 

i 189. — Jimk yard; Automobile 
Wreddiig Yai^ 


96. N.Y.— C. DeMasco Scrap Iron & Metal Corp. V. 

Zirk, 405 N.YS.2d 260, 62 A.DJd 92, affd. 387 
N.E.2d 227, 46 N.Y.2d 864, 414 N.y.S2d 516. 
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§ 141 . -Manufacturing 

21. Roek qnarrying and cnishing 

Mo.--Coots V. J. A. Tobin ConsL Ca, App., 634 
aw.2d 249. 

§ 142. — Mobile Home or Trailer; 
Campa or Parks 

page 453 

25. Cola—Board of Coonty Com*n of Jefferton 
County V. Mountain Air Raneh, 563 P2d 341,192 
Cola 364. 

La.—Rue Lafiiyette Mortg. Corp. v. Wenger, A|^, 366 
So.2d 1059. 

Or.—Clackamas County v. Donham, 579 P.2d 223, 282 
Or. 419. 

Sdf-propdled motor horne not Indnded 

Ohio—City of Pq)per Pike v. Landskroiier, 371 N.£2d 
579,53 Ohk) App2d 63,7 0.0.3d 44, 95 A.LR.3d 
364. 

28. Wis.—CoIumbia County V. Bykwsld, 288 N.W.2d 
129, 94 Wis.2d 153. 

37. Conn.r-^ed(Hich v. Zoidiig Bd. of Appeals of 
Town of Torrington, 424 A2d 289, 178 Conn. 
610. 
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42. Mass.—Town of Aubum v. Jdinson, 421 N£2d 
88. 11 MaisApp. 1037. 

Pa.—Colonial Park for Mobile Homes, Inc. v. New 
Britain Tp.. 408 A.2d 1160, 47 Pa.iCmwIth. 459. 

§ 143 . -Parking; Vehicle Stor- 

age; Saies Lot 

page 455 

59. Oa.—WaiTenv. City ofMarietta, 288 SJB2d 562, 
249 Oa. 203. 

ni— Heerey v. Zoning Bd. of Appeals of City of Chica- 
go, 403 N.E2d 617, 38 IlLDea 386, 82 m.App.3d 
1088. 

Md.—^Andeiaon v. A ssoc i a t ed Pn^essors of Loyoia Qd- 
lage in Gty of Baltimore, 385 A.2d 1203, 39 Md. 
App. 345. 

Mass.—McDooald’8 Corp. v. Board of Sdectmen of 
Randolph, 399 N.E2d 38, 9 MassApp. 830. 

N.Y.-^Cohalan v. Lechtiecker, 443 N.Y.S2d 892, 84 
AJ>2d 775, afld. 438 N£2d 1142,36 N.Y2d 861, 
453 N.Y.S2d 427. 

N.C-^(«Mnhood Truis Neighbors v. Winston-Salem 
Zoning Bd. of Adjustment, 261 EE2d 52% 44 
N.CApp. 539, pedtk» den. 267 SJB.2d 663, 299 
N.C 737. 

Orv-OdEns v. Radibutt, 604P2d 441,430rApp. 857. 

Pa.—Appeal of Hbffinan, 444 A.2d 764,66 Pa.CmwltlL 
7. 

63. m.—Nonnenmann v. Luoky Stocei, Ino, 368 
N£2d 200, 10 nLDeo. 714, 53 nLApp.3d 509. 


pt8B451 

92, Ahii-Jrilb Corp., Ina v. Board of AdSiistiiient of 
Osy dSMd, OvApp^ 361 Sa2d 356, writ 
qnaalMd, Snp., 361 Sa2d 363. 

Oolob—Boaid of Comity Com*!» of Boidder County v. 

Bditeniadit,572P2dl43, 194 Cola 311. 
BU-4aiDe Ooenty v. Ffatt Nat Baidc of Lake Foreit, 
386 NJB2d 394,25 IlU>ea 123,68 lEA|i|k3d 693, 
attL 4(nN.E2d 591,37 OLDea 589,29 BUd 221. 
lDd;^>-FkM V. Ara Plini CoeaiBisrioB ofOiaitt County, 
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13. CaL—Gty of Wahmt Creek v. Contra Coata 
Coonty, 162 CaLRptr. 224, 101 CA.3d 1011 
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454FBiippL 24a 

Or^^Atetaoon v. PhIoi, 369 PJd 633, 30 OrApP- 
1063, aflU. 587 PJd S9, 284 Or. 313. 

101A CAR 1966 P.P.-2 


|»tB577 

18. Afiz.—Fox V. Town of Oro Valley, App., 633 
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Pn.—SUco V. Zoning Bd. of AtQBStment of Pfttsbargh. 
389 Aid 231, 36 Pa.Gmwlth. 536-Hipwen Mfg. 
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Ca V. Zoning Bd. at Adjastment of City of Pitts* 
bnfBfa, 452 AJd 605, 70 Pn.Cmwlth. 83. 

R.I.—Rhode laland Hospita! Trnst NaL Bank v. Eait 
Providenoe Zoning Bd. of Review, 444 Aid 861 
Waah.—Douglnn v. Oty of Spokane. 609 P Jd 979, 25 
WaahJ^ip. 823. 

ExceptiOB or apedal axoeptlon 
Ind.—Metropolitan Bd. of Zoning Appeata, 1^. II, 
Marion County v. Ounn, ^ip., 477 N.£ld 289. 
Pa,—HuuKm v. Zoning Hearing Bd. of Ghy of WUkei- 
Banc^ 379 Aid 641. 32 Fa.GiiiwltlL 3S6l' 

47. N J.—Fobe Asaodata v. Mayor and Goundl and 
Bd. of AiUuatment cf Borongh of Demarest, 379 
Aid 31, 74 NJ. 519. 

48. D.C—KaunoR Jamt Venture v. Dtatilot of Co- 
Imnbia Bd. of Zoning Acynatmeat, App., 391 Aid 
269. 

49. Coim.—Wdlav. Zoning Bd. ofAppealaof Oty of 
Shdton. 429 Aid 467, 180 Gonn. 193. 

Pa,—Oventreet v. Zoning Hearing Bd. of Sdmylldll 
!>., 412 Aid 169, 49 Pa.CmwltL 397. 

Spedal eiceptloii 

(1) Pl—Z elae V. Zoning Hearing Bd. of MUIlin 
398 Aid 244, 41 PB.Ciiiwltfa. 7—Oloicreat Rolty Ga 
V. Zooiiig Hearing Bd. of WaaUngtjcm Tp., Cmirith., 
406 Aid 836» 46 Pa.CmwltL 177. 
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50. Gal.—MDte v. Board of Sap’n of Santa Baitaan 
County, 176 CalRptr. 136, 122 CA.3d 539. 

Oa.—Coatris v. Ricbmond County, 235 S.Eld 19, 238 
Oa.731. 

IncL-^fetropditan Bd. of Zooing Appeais of Marion 
County, Diviikn m v. Zaphiiiou, 376 N.Eld 110, 
176 IndApp. 421 

La.—State ei id. Maq)1e Aiea Readems, Inc. v. Board 
of 2Eonjng Adiasnnenti; App., 365 ^2d 891. 
MaiL-Gavanniigfa v. DiFlumera, 401 N£ld 867, 9 
MaisApp. 396. 

Nil—Carttonnean v. Town ai Eieter, 401 Aid 675, 
119 N.H. 259. 

NJ.—Keaaler v. Bowker, 417 Aid 34. 174 NJ5np«-. 
478, 10 AJlL4lh 1112, oertificatioo den. 425 Aid 
264» 85 NJ. 99. 

N.Y.—^Armil Reohy Coq>. v. Bonid at of City 

oTNew York, 411 N.Y.SJd 678, 66 AJ>ld 888, 
afU. 397 N.Eld 1331 48 N.Yld 741, 422 N.Y. 
Sld 665—^Hoodi^ y- of Kiantanei 416 
N.Y.Sld 677, 69 AJ3.2d 1011. 

Pa.—Dreving v. Lower Soathampton T^l Zooing Hear* 
ing Bd.. 397 A.2d 54» 40 Pa.Gniwhh. 243. 

51. Pa»—Kopdinan v. Zoning Hearing Bd of Ghy of 
New Kenslngtan. 423 Aid 761, 55 Fa.GinwitlL 
306. 

Vl—S oeg V. Nmth Hero Zooiiig Bd of Acyostment, 
378 Aid 98, 135 Vt 423. 

Spedal eiception 

Pa.—Riddle Paddock, Inc. v. Zoning Hearing Bd of 
Mlddletown 1^, 374 Aid 98. 30 Pa.GaiwltL 481. 

52. N.Y.—South Woodbuiy Taqiayen AB’h, Inc v. 
American Institute of PhyaiGa, Inc, 428 N.YHd 
158, 104 Miscld 254. 

53. Pa.—Gode V. Maiple Tp. Zoning Hearing Bd. 
423 Aid 1105, 55 Pa.Ckiiwlth. 535. 

55. Me.—Thonton v. LoduidiB, 447 Aid 473. 

CMld day care canter 

Pa.—Seiditn v. Boaid of Zoning Appeab of City of 
ScnntDQ, 399 Aid ISd 41 Pa.Ciiiw1t]L 34a 
Spedal eiceptkn 

Pa.—Seidita v. Boad of Zoning Appedi of G^ of 
Sannton, 399 Aid 156, 41 Pa.GiiiwhlL 34a 
Nnniiig horne 

NJd—Uihtn Parma, Inc. v. Borongh of FiaidcHn Lake^ 
431 A2d 163, 179 NJ.Snper. 203. 

56. Fln.-^ade County v. Florida Min. and Materiata 
Goip., App., 364 Sold 31. 

aa.-McKiil^ V. Mitcfaell, 240 S.£ld 313. 144 Oa. 
Appu 109. 

Idaho-^lardon Pnvfaig Ga v, Btaine County Bd of 
County Com’n, 572 Fld 164» 98 Idaho 73a 
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57, Ah^~Pipes V. Aduns. Civ.App, 381 So2d 86. 

Oonib—Dlngo» v. Zoning Bd. of Appeib ofTmmbuU. 
416 A.2d 180, 36 ConiLSi^). 217. 

D.C—Wbeder v. Distriet of Cohmibia Bd. of Zoning 
Adljiiatittent. 393 A.2d 83. 

MMfc-eaflbtly V. Sucti Muii Hbspital, 367 N.E2d 
836^ 3 MiuApp. 624. 

N.Y.^-Mtrtinoi v. Zoning Bd. of Ai^)eah, Town of 
aoMitown, 396 N.Y5.2d 452. 38 A.D2d 826. 

Pa--Bvin« V. Zoning Hewing Bd. ofEasttown Tp., 396 
AJd 889, 40 PlLCniwlth. 103. 

RX—Toohey v. KOd^r. 415 AJd 731 

N.Y.—Co ns o Bdate d Edison Ca of New Yoric, 
Ibc. V. Hdflmin, 374 NJEJd 103, 43 N.YAi 398, 
403 N.Y5Xd 193. 

Tex—Zoning Bd. of A^justment of City c£ EI Fiso v. 
Knapi^ Cir.App., 618 S.W.2d 137. 

S^edal exoeptIoB 

Mfc—WcVi Comer Gonoemed CSdzens’ Aii*n v. Wert- 
teook Bd. of Zoning Appeds. 398 AJd 415. 

», N.Y.—Foster v. Saylor, 447 N.YA2d 75. 85 
AJ>Xd876. 

Spedal oMpCioB 

(1) Pli^~Dile V. Z onin g Heiring Bd. of Tndyffirin 

Tp^ CmwltlL. 496 AXd 1321. 

<0. Px Msriowe v. Zoning Heiring Bd. of Hiver- 
fonl tlj).. 413 A.2d 946^ 32 ExCmvlth. 224. 

<1. SpeciaI «sccpttmi 

V. Pritts. 432 AXd 1319, 291 Md. 1. 

52. Pl^-ApptkitiQn of Bamagln Gorp.. 411 AJd 
n83. 34Pa.Cniwlth. 314 

{ 248. — Automobile Service, Ga- 
rages, and Paridng Lots 

5A D.C. ""FHmdiliip Nei|iifaoifaood Coilitxxi v. Dis* 
tifct ofGolnnibii Bd. ^Zoning A^nstment. App., 
403 A,2d291. 

Li.^-GoHientt Sqane As4^ Inc. v. Boitd of Zoning 
A^piem e nU of CHy of New Otkus, App., 374 
S0L2d 177. 

NJw-4>mdl V. Oovening Body of Oirk 413 
AJd 610; 82 NJ. 426. 

Paw—loddniaiwn Towing Service v. Zoning Hearing Bd. 
of Upper Mdniud Tp., 446 AJd 716^ 67 Pl. 
CanHth. 183. 

S.C—Union OB of Ciliforaii v. Gty of CrJnmhit 
Zodng Bd. of A^jnstment, 281 SJ52d 479, 276 
ac 678. 

aa-Britt V. Oty of Sioax FiDs. 291 N.WJd 784. 
mtm 

78. Vt>-ln re Zoning Viriinoe Appiiettion of Rqr 
ReQy Tin Mirt. Lmx. 449 AJd 910.141 Vt 33a 

Sfpacial asMplloB 

NJ^-arowtt Boveri, Bic. v. Towndnp Committee of 
Nbrth Brunurick 389 AXd 483. 160 lUSa- 
per. 179. 
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6A aC--MBl4)tiaChiifcBorWMhii^ 

tiietflf Ooinnibb Bd. of Zoning A4jnstniea^ App.. 
432AXd693. 


N.Y.PT-GocsettI ▼. Z o nin g Bd. of Appeds of Town of 
Honiellx 399 N.Y.a2d 751. 39 AJX2d 1011 
ea v. Sucta Mvii Hoepital. 367 

831 S MmsJ^ 624. 

Pi^-Im V. Hnkown Tp^ Zo^ Heuing Bd., 385 A2d 
616^ 35 Pa-CMA. 229-Zoiiinf Rening Bd. of 
Upper C M dieete r Ip.. Defanvue Gbonty v. Puio- 
dv; 365 AJd 184,26 PlOnmidL 614 vic. on odL 
^ilPda 402 AXd 1385, 485 Pa. 501. 

Ipa KYv—TandeeaBoldiiigCocp. v.Botrdof Zoning 
, - iAppedaoC T^ofBenpetead»373N.E2d282. 

. m KYM an. 402 N.Yajd 388 . 


69. Mass.—Simone v. Boird of Appetis d* Heveriiill. 
380 N.E2d 718. 6 MsssJlpp. 601. 

N.Y.-Eichenbeuni v. Aned, 420 N.Ya.2d 749. 72 
AuDJd 563. 

Pl.—BP Oil, Inc. V. Zoning Heering Bd. of Boroudi of 
Brookhiven. 389 A.2d 1220; 37 Pi.Cmwldi. 238. 

R.L—vaR Reilty. Inc. v. Zoning Bd. of Review of 
Town of East Oiemwkdi. 390 A.2d 378. 120 R.L 
785. 

Spedal exceptb» 

NJ.—Brown Boveri. Ine. v. Township Gonunittee of 
Nbrth Brunswick Tp.. 389 AJ2d 483. 160 NJJSu- 
per. 179. 

pi«e728 

70. Mo.—St Lods Connty v. Pfitzner. 637 

aW. 2 d 261 
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77. Ind.—Boird of Zoning Appeilsof Town of New- 
bmgh V. Eberle, App^ 403 N£2d 1114. 

79. Fi.—Msttero v. Upper Chichester T|^ Zoning 
Heiring Bd.. 395 A.2d 384, 38 Pa.ODiwlth. 321 
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82. N.Y.-Croissant v. Zotring Bd. of Appeals of 
Town of Wooditock. Ulster Goimty. 442 N.Ya2d 
233, 83 AJ).2d 673. 

Pi.—Hinldn v. Zoning Hearing Bd. of Weet Norritu 
!>., 384 AJd 1386, 33 PSuCmwlth. 164 

83. Pa.—Ovem v. Zoning Bd. of AcBostment. 395 
AJd 700, 39 Fl.Cniwlth. 499. 

Vi.—Hendrix v. Board of Zoning appeals of Qty of 
Vitgimi Bewdw 278 S.EM 814 222 Vi. 37. 

84. Alaska-City and Bomia^ of Junera v. Thibo- 
dean. 393 P.2d 626. 

§ 249, Procedure in General 

page 731 

93. <Bdo—Oevdand Elee. IUnmmatmg Co. v. ^nOage 
ofMayfield.371 NJB.2d 567. 33 Ofaio AppXd 37. 
7 0.0 Jd 29. 

94 D.C-WoIfv. Distriet ofOQhniibiaBd.(fZoi^ 

. Adinstinent. App.. 397 AXd 936. 

Oa.—Judd V. Valdosta/Lowndes County Zoning Bd. of 
Appeds, 248 aE2d 196.^47 OaJ^ 128. 

nir-ecanlon v. Faitz. 15 DLDec. 268.373 RE2d 614 
13 IDJ3ec. 268, 37 BLAppJd 649. iffiL 389 NXJd 
371, 27 niJDee. 307, 75 nL2d 471 

Md.—Martin Marietta Aggr^ates v. Qtizens for Pica- 
eivation of South Monotain-Antielam Environ- 
meot. 393 A2d 179, 41 MdJ^ 26. 

NJl^LavaDee v. Britt. 383 A.2d 709, 118 NJi. 131. 

NJ.—Fobe Aaaodates v. Mapor and Cooncil and Bd. of 
A4juUnent of Boroogh of Demarest, 379 AJU 31. 
74 NJ. 319. 

Or.—Bienz v. Chj of Daytoo, 566 PJd 904,29 Or.App. 
761. 

Pa.—Haaldn v. Zoning Hearing Bd. of Weat Nbcritpn 
Tp.. 384 A2d 1386, 33 Fa.Cinwltii. 164 

§ 250. Who Bfay Applj 
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3, NJ.—SpringMieel r. Town jof West Oiange, 373 
AJd 413.149 NJauper. 107. 

4 Oomi.—Kobkv. Zodng Bd.of Appeals of City of 
Stamfbcd. 440 A.2d 183, 184 Cqu. 479. 

Pa.—Gook V. MaiplB.ljx Zodng Hearing BdL. 423 A.2d 
nos, 55 Pa-Omtith. 335. 
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5. Cda-Xandmaik Udvem]. ba v. Pitidn CounQr 
Bd. of ArSottiiiant. 379 PJd 1184 40 CohxApp. 

444 

Pa.—Appeal of Oiaoe Bldg. Oo.. Ino. 395 AJd 1049, 
39 Pa.Cmwith. 351 

11, Pa.-XQgu Sqnara Net^iboriiood AmIq v. Zon- 
ing Bd. of Atyustment of CSty of Phfladdphia. 379 
A2d 631 32 Pa-Caiwlth. 277. 


11 HL—Thompson v. Gook Coonty Zodng Bd. of 
Appeals, 421 NJB.2d 285. 31 llUDec. 777, 96 
llLApp3d361. 
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14 N.Y.—Emmi v. Zoning Bd. of Appeab of Town 
of 472 NJEXd 39, 63 N.Y Jd 833, 482 
N.YX2d 263. 

Pa.-Applieation of Bnrroaghs Corp., 422 AJd 1183, 
34 Pa.Omwlth. 314 

21 Kan.—CJJS. dtad in Martin Marietta Aggregatas 
V. Board of Coonty Com*ts of Leavenworth Coon- 
ty. 623 PJd 314 321 5 KaxiAppM 774 

§ 251. Application 

28. Appropriate Board 
Px-AppUeation of Bkmeh, 362 AJd 1139, 26 Pa. 
Cmwlth. 147. 

, page 737 

50. Pa.-Applicatkm of Bionch. 362 AJd 1139, 26 
Fa.Cmwltfa. 147. 

54 Dae proeen reqiiiieBiait 
Idsho—Gty V. Coonty Gom*n of Boonevflle Coonty, 
App.. 651 PJd 564 103 Idaho 624 

§ 258. Hearing 

page 741 

97. Dae prooeee reqnireaient 

Usho—Oay v. Coonty Oom*rs of BooneviDe Coonty, 
App., 651 PJd 364 103 Maho 624 

page 742 

4 Pa.—Wri|^ V. Zoning Hearing Bd. of Bridfevillc 
483 AJd 874 86 Fa.Ciiiwltii. 324 
9. N.Y.—Addeseo v. Sharpe, 379 NB.2d 1134 44 
N.YJd 923,408 N.Y.SJd 8. 

Pa.-^ae V. EQlltown T))l Zodng Hearing Bd..'383 AJd . 
614 35 Pa.Caiwlth. 229. 
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On the other haud, dependipg on the 
position taken and the role played, due 
process has been held not denied by 
the fyuit that same solidtor served as 
solidior for both the township and the 
zoning hearing board.***^ 

18J. PX-Appeal of Dodge, 402 AJd 273, 43 Pa. 
CnnridL 65—S^penper v. Hemlodc Goimnbia 
Coonty. 402 AJd 1087, 43 Pa.Cmwhli: 34 

§ 254. — Bias m DisgualificatioB 
, of Monber 

An actiop by a plannmg board, one 
of whose members is disqnalifi^ to 
act, is voidable if the disquali^ring 
member particqiates, without refei^ 
ence to the fact whether the resuit is 
prodaced by his vote.^-* 

27Jt N.R—\t^nslowv. TownofHddenKssPlanning 
Bd.. 480 AJd 114 123 NJL 262 overmling Lev¬ 
es^ V. Hadsoo, 106 NJEL 474 214 AJd 333 and 
rgecting Totty v. Orantham Plamdng Board. 120 
NJL 388, 415 AJd 687 to extant tiity are inoon- 


§ 255. Evidence 

page 746 , 

55. Pa.—Zodng Heiring Bd. of Upper CUdester 
Tp^ Delaware Coonty v. Pbtreaky, 363 AJd 184 
26 FaXbiwith. 614 vaa oo otit grds. 402 AJd 
1385, 483 Pa. 501. 
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57. Hflrdfh^t uiqiie to property 

P».—Zooiiig Hearing Bd. of Upper Chichester Tp^ 
Ddaware Coooty v. P^roslcy, 365 184^ 26 

F».Cmwlth. 614, vac. on oth. gnb. 402 1385, 

485 F4. 501. 

pige7S7 

§ 267. Determinatioii 

43. Pa.—Appeti ofMOJL EatetprisesfiramDedsioa 
of West Coodioo Tp. Zoning Hearing Bd., 480 
. A.2d 3H 85 Pa.Cniwltli. 68. 

§ 268. Findingg of statement of 
reasons 

page 758 

50. Dne proeoi reqnireiiieiit 

Uaho—Oay v. Connty GomYi of Booneville Connty, 
App., 651 P.2d 56a 103 Idaho 626. 

§ 269. — Vote of Members of 
Board 

pige 762 

86, Ind.—CJJS. ctted Ia Boflb v. Boooe Cty. Bd. of 
ZonlBS Appeali, App., 421 NJS.2d 1119, 1129. 

f 260. Constructton, Opera- 
tlon, and Effect 

91. Mick—KeUmian V. Ooec^ Tp., 276 N.W.2d 529, 
88MiclLApp.9A 

page 763 

96. SidHeleiit diaiige ia eond^ 

Pikr-teban v. 2Soiiiiig Hearing Bd. of Gty ct Bethle- 
hem. 480 AJd 36% 84 Fn.Cmwlth. 558. 

L Mmr^-Hiiiiten ftook Realty Goip. v. Zoning Bd. 
of Appeeb of Bounie, 436 NJB.2d 978, 14 Maas. 
App. 76 

page 764 

13. U.-lloy V. Knrtz, App., 357 Sa2d 1354^ writ 
den., Snp., 359 So.2d 1307. 

18. Colo.^-F!tz Mdton, Inc. v. Gty of NorthiJenn, 
602 P.2d 89a 43 GoloApp. 137. 

{ 261. Beoord 

p^765 

20. Dae procaaa le QBi raaent 

Uaho—OiQT V. GomiQr Oom*» of BonneviDe CounQr, 
App., 651 PJd 560, 103 Uaho 626 

{ 262. Reconsideration, Modlfica- 
tlon» or Revoc^on 

31. Mtnpprl 

FhLp-TowB of Lontfwat Kqr v. Meziah, App. 2 Dist, 
467 8(k2d 488. 

page 766 

4L D.C.p-Iiiterdoiiato v. Diitrict of Gotumbia B6 of 
Zoning A4M»N»lt App., 429 AJ2d 1000. 

page 767 

{ 268. — New Application 

55. Md^-Jadc v. Fbaier Branch Hbmeownen Aia*n 
NOb 1, be., 452 AJd 1306 53 MdApp. 325. 

page 768 

60, Indw—Pegniiiotv. ADenGouaty Board of Zoning 
Appeah, App., 446 NJB.2d 1021. 

lid.,—Jadc V. Foaier Bnadi Haneoiwnen A»*n Na 1, 
Ihe., 452 AJd 1306 53 IfdApp. 325. 


62» Antomobfle serwke atatfon 
Pa.—Amooo Oil Ga v. Zoning Hearing Bd. of Nfiddle- 
town Tp., 463 AJd 103, 76 Pa.Cmwlth. 35. 

§ 265. General Principies 

page 770 

84. Pa.—Mqrefs v. Board oi Sap*n of Lower Make- 
fieU Tp., 402 A.2d 278, 43 Pa.Cmwlth. 196 

page 771 

94» U.S.—CaHibmia Tahoe Regional Flanning Apney 
V. JenntngB, GA.Nev., 594 F.2d 181, cert den. 100 
&Gt 133, 444 U.S. 866 62 L.Ed.2d 86 
Oonn.—Bdl v. Planning and Zoning Gonmiation of 
Town of Westport, 391 AJd 156 174 Gonn. 493. 

95. Neoeastty of reasons to be eUgflUe for 
revtew 

R.L—Thorpe v. Zoning Bd. Revkw of Town of 
North Kingttown. 492 AJU 1236 
98. U3.—Land Aasoda tea v. Metropditan Airport 
Aiithority, D.CTenxL, 547 F.Siipp. 1128, affd. 712 
F.2d 248. 

§ 266. Right of Review and Persons 
Entitled Thereto 

page 774 

12. Qtlzeiia generally 

Fla.—Gitizens Orowth Managemoit Goalitk» of West 
Palm Beadu Ina v. Gity of West Pafan Beadi, Inc., 
450So.2d206 

Challenges of zoning board dedsions 
by procee^gs in nature by mandamus 
are govemed by the same statutory 
standing requirements for appealing 
zoning dec^ions.^^-^ 

21A. Vt—Garao v. Stowe B6 rf Ac^nstment, 476 
A2A 125, 144 Vt 198. 

§ 267. -Persons Aggrieved or 

Affected 

page 776 

28. AhL—Hndson v. Mobile Gonn^r, QvApp., 439 
Sa2d 1306 

29. Contiiigeiit iotorest in poaaible fotore lease 

Pa.—Metzger v. Zoning Hearing B6 of Wairington !>., 

481 A.2d 1236 85 Fa.Ciiiwlth. 301. 

31. TMe lnsnrer*s economic intereat 
Afatska—Kenai Peninsula Boron^ v. BLenai Peninsula 
Bd. of Realtors, Ina, 652 P.2d 471. 

page 777 

33. Life tonant 

GomL—Smith v. Planning and Zoning Bd. of Gty of 
Milfofd, 490 A.2d 539, 3 GonnApp. 556 certifica- 
tkm gr. 494 A.2d 906 196 Gonn. 809. 

pBge778 

44. Pa.—Lower Paztoo Tp. v. Flesder Neon Sgns, 
391 AJd 720, 37 Pa.Cmwlth. 506 

§ 269. Nature and Scope of Review 
in General 

page 782 

87. U3.-^)disht Inc. v. Battimore Goun^r, Md., 
D.CMd., 475 F.8upp. 756 afiU. GA., 624 FJd 
11 

88. Otw—J nigenson v. Goonty Gooit for Union Goun- 
ty, 600 P.2d 1241, 42 Or.^ 505. 

91. U.S.—Stratford v. State-Hoose, Ino, D.CKy., 542 
FBupp. 1008. 
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94. U.S.—Stratford v. State-Hoose, Ino, D.ClCy., 542 
F3upp. 1008. 

page 784 

96. U.S.—Stratfwd v. State-Hoose, Ina, D.GJCy., 542 
RSupp. 1008. 

page 785 

6. Mich.—Bd Taagman, Ina v. Qty cf Kentwood, 
233 N.W.2d 146 61 MichApp. 693, affil. 277 
N.W.2d 475, 406 MidL 137. 

§ 270. — Matters of Judgment, 
discretion» wisdom, and 
policy 

page 792 

3L Planned nnft derelopnient 

(1) Other matters. 

Wash.—Kenart Sl Associates v. Skagit Connty, 680 
P.2d 439, 37 WashApp. 295. 

§ 271. — Classification of Prop¬ 
erty; Size and Boundaries 
of ^nes 

page 796 

39. Teat 

La.-^lemandez v. Chy of La&yette, 399 Sa2d 
1179, app. dism. 102 S.Ct 124% 455 VS. 901, 71 
L.Ed.2d440. 

page 797 

42. N.Y.—MakUni v. Amlxo^ 330 N.E.2d 403, 36 
N.Y.2d 481, 369 N.Y.S.2d 385, app. dism., oert 
den. 96 S.CL 419, 423 U.S. 993, 46 L.EiL2d 367. 

§ 278. Scope of Review of Adminis¬ 
trative Aetion and Proceed- 
ings 

page 804 

88. N.Y.—City ofSyracosev. Hneber, 383 N.Y.SJd 
776 52 AJ3M 341. 

page 806 

93. N.Y.—Chy of Sycacuse v. Hncber, 383 N.Y.&2d 
776 52 AJ3.2d 341. 

§ 275. -Yariances, Exceptione, 

and Spedal or ConditUmal 
Uses 

page 811 

28. Utah—CJ.S. dtad ia Thnistoa v. Cadie Gomi^, 
626 F.2d 446 445. 

page 813 

34. Improper Standard mUcO 

gnce the pobKcatiott rf the bound volmne the case of 
Allstate Moitgage Gmp. v. Gty of Miami Beadi, 308 
Sa2d 629, cert denkd, 317 So.2d 763, has been 
proved the oourt holdng that the *1Ur]y dcbataMtf* ted 
should be nsed to review legjdative-type zoning enact- 
ments, while variance secher mnit denioia tr de a 
**niuque haxdship** in order to qoaBfy for a varianoa 
Fh.—Nance v. Town of Indialantia 419 Sa2d 1041. 

§ 278. -Trial de novo and cott- 

sideration of additional ev- 
idence 

page 824 

83. La.—Hemandez v. <3ty of La&yette, App;, 399 
Sa2d 1179, app. dism. 102 S.Ct 124% 455 UB. 
901, 71 LBd.2d 446 
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§ 280. General Considerations 

page 827 

8. Wash.—KeDer v. Gty of BelUnghain. S78 P.2d 881. 
20 WashApp. 1, afTd. 600 P.2d 1276. 92 Wash.2d 
726. 


9. GaL—^Pan Fac. Properties, Inc. v. Sanu Cniz 

County, 146 CaLRptr. 428. 81 C.A.3d 244. 
ComL—Sbedun v. Zoning Commissioa of Town (rf'01d 
Saybrook. 578 A.2d S19. 173 Conn. 408. 
Pa^Hunmeniifll Paper Co. v. Greene Tp.. 39S A.2d 
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dedsion of land use board may be appealed to Conrt of 
Appeals. 

Or.—Fonnan v. Clatat^ Gounty, 665 P.2d 365. 63 
OrApp. 617, affd. 681 P.2d 786. 297 Or. 129, also 
overruiing to extent contraiy 1000 Fiiends Oie- 
gon V. CtodeamasOa Gonno, 29 OrApp. 617, 564 
P.2d 1080, Eklnnd v. Qockamas Cbnnty, 36 Or. 
App. 73. 583 P.2d 567. 

71. Cma—aiedian v. Zoning Comtnissk» of Town 
of Old Saybfodc. 378 A.2d 519, 173 Gonn. 408. 

lowar-Wegman v. City of lowa Gty. 279 N.W.2d 261. 
Or.—A & X. Ina v. Comimm Council of Qqr of 
Eugene, 597 P.2d 851.41 OrApp. 171. 
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8L U.&—Bnioev.Riddle.D.C.S.C..464F.Supp.74S. 
aifiL, CA.. 631 F.2d 272. 

Cdo.—Hanndiide v. City ai Arvada, 580 P2d 841, 41 
ColoApp. 122. 

Oo—Lindsey Crede Area Chric A8s*n v. Consolidated 
Oovenunent ai Colunobos, 292 S.E.2d 61, 249 Go 
488. 

Ky.—City ed^Beechwood ViUage v. ConncO of and Gty 
of St Mattbews, App., 574 S.W2d 322. 

NiL—Town of Bethlehem v. Tncker, 409 A.2d 1334, 
119 NJH. 927. 

N.Y.—Phillips V. vmage of Oriskany. 394 N.Y.S2d 
941, 57 AJ}.2d 110. 

Or.—Lane Oonnty v. Or^gn Bnihieis, Ino. 606 P2d 
676,44 OrApp. 591. 

Wash.—Ndrth St As^n v. City of C%nqna. 635 P2d 
721, 96 WashJd 359. 

Held iw ceee ai y or proper parties 
CaL—Viso V. Stata 154 CaU^. 580; 92 CA.3d 15. 
N.Y.-Oz6ls V. Henley, 438 N.YE2d 349, 81 AJDM 
670; app. efism. 430 N.£.2d 1316, 54 N.Y.2d 1023, 
446 N.Y.S.2d 263. 

Ume 

(1) AppGcant mnst be jdned witfain Imit 
Gda—Themie v. Board of County Com^rs of Fremont 
Coonty, 638 P.2d 69. 
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82. Cola—Hanndink v. City of Arvada 580 P2d 
841, 41 ColoApp, 121 

Ky.^Board of A^ustmenti of City of Ridimond v. 
Flood, 581 &W.2d 1. 

Wash.—Cithcart-Maltby-C3earview Commonity Conn- 
cil V. S noh oma h Coonty, 634' P.2d 853. 96 
WsdL2d201. 

Hdd aot fadiiq^eniaMe party 

Abska-nAnehonge v. McGsba 568 P.2d 986. 

GsL—Gmip V. Mendodno Coonty Bd. of SnpH 176 
CaLRptr. 620; 123 CA.3d 33A 
Cob^^fttgolis V. District Conrt, In and For Aiapahoe 
Coonty, 638 P.2d 297. 

Wash.—Chthcar^lvfaltby-Clearview Oommnnity Conn- 
cU V. Snohomish Coonty, 634 P.2d 853, 96 
Wash.2d201. 

85. Cola—Wesdund v. Carter. 565 P.2d 92a 193 
Oola 129. 

Washw—Vaiadale Valley Gtizens’ Planning Cominittee 
V. Board of Camars of Spokane Coonty. 588 P.2d 
750. 22 WashApp. 229. 

Me.—InhaUtants of Town of Boothbay Haibor v. 
RosseU, 410 A2d 554. 
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93. Ga—Judd v. Vatdosta/Lowndes Coonty Zoning 
Bd. of Appeab, 248 S.E.2d 196, 147 OaApp. 128. 
95. Cola—Dahman vl Gty of Lakewood, 610 P.2d 
1357. 44 ColoApp. 261. 

Ky.—Greater Qndnnati Marine Servica Ina v. Gty of 
Lodiow. 602 S.WJd 427. 

N. Y.—Nassau Children's Hoosa Ina v. Board of Zoo- 
ing Appeab of Ina YiUage of Mineda 430 N.Y. 
S.2d 683, 77 AJ>.2d 898. 

2. Cda—Hanudink v. Gty of Arvada 580 P.2d 841, 
41 ColoApp. 121 

D.C—Goto v. Dbtiiet of Cohunbia Bd. of Zoning 
Adjtntmeat App.. 423 A2d 917. 
m.—^University Sqnaia Ltd. v. Gty of Gueaga 392 
NJB2d 136, 29 DLDea 579. 73 IllApp.3d 871 
N J.—Evesham Tp. Zoning Bd. of Adjostment v. Eves- 
ham Tp. Coaaca. 430 A2d 921 86 NJ. 295. 
N. Y.—Myertin 30 Reahy Devdopmeiit Ooip. v- Oehier, 
440 N.Y.Sld 688, 82 AJDJ2d 913. 

Or.r^uegg V. Board of Coonty Com*ia Gadfamas 
Coonty. 573 P2d 74Q. 32 OrApp. 77. 

Pa—Giove v. Zoning Hearing Bd. of Thonibaiy Tp., 
3^ AJ2d 22, 40 PaCmwlth. 47. 

Wash.—COrinn Dbt Propeity Ownen Ass*n v. Spdcane 
County Bd. of A($ 08 tinent, 614 P2d 1313, 26 
WashApp. 913. 

Time for applkatkm 

Hdd thndy. 

DL—Standard Bank & Tmst Ca v. Wlage of Oak 
Uwa 377 NJB2d 1151 18 IILDea 516, 61 IlL 
App.3d 174. 

NAl—Nesbit v. Gty of Albaquerqua 575 F.2d 1340, 
91 N.M. 455. 

(5) Hdd not thndy* 

Mina—Brakke v. Bearddey, 279 N.W2d 798. 
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4. Md.—Dqnrtment ai State Planning v. Mayw and 

Council of Gty of Hageotowa 415 A2d 296, 288 
Md.9. 

5. Md.—Dqpaitment of State Ptaiming v. Mayor and 

Gouncfl of Gty of Hagerstown, 415 A.2d 296, 288 
Md. 9. 

6. Pa—Orove v. Zoning Hearing Bd. of Thocnbuiy 

Tp., 397 A2d 21 40 PaCmwlth. 47. 

7. Fla—Sonth Florida Ri^ional Planning Council v. 

Fknida Division of State ^anning, App., 370 
Sa2d 447—Biynwood Cwtdominioni. Ina v. Hai^ 
boor Gob VOlas Condominftim As8’ii. 

Dbt, 436 Sa2d 1080. 

Ga—DeKalb Coonty v. Post Properdes, Ina, 263 
SMM 905, 245 Ga 214. 

m.—hflssbsvpi ffioff Motd Ina v. Rode Uaod Coun- 
ty. 420 NJB2d 748, 51 IILDea 334,96 BlAppJd 
31. 

Ky.—Pesimsn v. Sdilaak, 575 S.W.2d 461 
Ma—Brown v. Zoning Bd. of Appeab of Town of 
Hampdeg 391 AJd 348. 

Masa-^affoty v. Sancta Maria Ho^xtaL 367 NJBld 
856, 5 MassApp. 62A 

Mo—State ex id. DoI|in% Ina v. BoKn. App., 589 
S.W.2d 106. 

Po—Florida Fbst Bon Cqdtal Coip. v. Zoning Hearing 
Bd. of Borooi^ of Lanadak, 397 A.2d 838, 40 
PaCmwhfa. 448. 

ILI^-Marteg Ooq>. v. Zoning Bd. of Revbw of Gty of 
Warwick, 425 A2d 1240. 
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10. Wash.—Mfller v. Tsssqoah Coip., 657 PJd 334, 
33 WashApp. 641. 

§ 302. Time for Proceedings 
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19. DtocradOB of conrt absent statuta 
N.C—WUte Osk Propertiea Ina v. Town of Guiboro, 
327 S.E2d 881 313 N.C 306, on xonand 328 
S£2d 907, 74 N.CApp. 605, leview dea 333 
S.B2d 497, 314 N.C 336. 
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2L TJiBftttion inappUeable to indepoideiit 
proeeediiis 

Ky.—Fiical Ooart of Jeffenon County v. Don Ridge 
Land Devdopiiig Go.. Iimx, 669 S.W^ 922, over- 
rnling Musser v. Leon Co^ Frooesdng Gompany, 
560 S.WJd 833. 

33. Wk—Reynolds v. Waukedit County Puk and 
Plamiing Coin*n, App., 324 N.W.2d 897. 109 
Wis.2dS6. 

35. WrittMi Botffkttfoii oomtttiitot catry of 

dadrioo 

(Xik>—Farinaod v. Chy af Twindnug, 469 N£.2d 987. 
14 Oluo App.3d 20^ 14 OJBJt 23. 

piRe900 

’ 4Z NJd.-<Solm v. City of Portaks, S48 P.2d 1210. 
89 NJd. 191 
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g 303 . _*Effect of Delaj 

47. La^—XaplanTekphoneCo. v.ChyofKapIanBd. 
of A^ius^t. App. 3 Or.. 458 8o.2d 666, writ 
den.462Sold2ia 

§ 805. Pleadinga 

Pige905 

34. Coon.-~Nael v. Planning and Zoning Com'n of 
Town Soudiington. 466 A.2d 332, 39 Cottn.Sup. 
426. 

j 310, — Presumptioiio 
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93. Md^-Mayor and Aldennenaf City ofAimapolis 
V. AimapoliB Waterfknit Co., 396 AJd lOSa 284 
Md. 383. 

MUlt—E d y.—|inM, inc. V. Qty of Kentwood, 233 
KWJd 146, 61 MwIlApp< 393. afld. 277 N.WJd 
475,406Mich. 137. 
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§ 311 . _ Burden of Proof 

page 931 

01 Oa.-Ooiiaev.CttyorSnellviIk287SE2dS39, 
249 0a.9L 

Mioik-Ed Inc. V. Oty of Kentwood, 233 

N.W.2d 146^ 61 MklLApp. 693, afid. 277 N.WJd 
479, 406 MMi. 137. 
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51 Miok-Ed Zaaiatan, Ino. v. Oty of Kentwood, 
233 N.WJd 146. 61 MicltApp. 693, afld. 277 
N.W.2d475,406MielLl37. 

Pi«e934 

75. MMt proya p arpeae lU dtwriMlitatfam od 
agnal protaetioB dalai 

Ul--<31aaBniaa V. Mb Ttiw. aCJn.. 547 
afld. 723 F.2d 897. 

{ 312. -Weiglit and Suffidency 

nm9» 

7. Qa.r..Wynian v. Pophan, 312 S£Jd 795,252 Oa. 
247. , 
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Thoge who elaim teud or e(«nipt|on 
in tbo promnlgation and admimstzation 
of Qddnanoes are reqnked to 
prove th& daim only by a prep^Mier 
ance of the evidenoe.'^ 


15.5. Oa.—Wyman v. Pofdutm. 312 S.E.2d 795, 252 
Oa. 247. 
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21 Mobile hoiiie paric 
(1) Mieh.—Ed Tasgmsn, Inc. v. City of Kentwood, 
233 N.W2d 146, 61 Miefa.App. 693, af». 277 N.W.2d 
475, 406 Mich. 137. 
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24. Mkh.—Ed Zaagman, Inc. v. CiQr of Kentwood, 
233 N.WJd 146, 61 MidLApp. 693, affiL 277 
N.W2d 475, 406 Mich. 137. 

Low and moderate income honeing 
page 944 

27. Tex.—Oty of San Antonio v. Lanier, OvApp^ 
542 S.W.2d 232, err. ref. no vev. err. 
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28. Deidal of dne proceia 

Ga^Bobo V. Cherokee County, 285 S.E2d 177, 248 
Ga.S54. 
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35. Rebaflding of flre^daaMiged etractnre 
N.Y.—154 East Paik Ave. Corpu v. Oty of Loog Beacfa, 
374 N. Y.S2d 569,49 AJ>2d 949, affd. 420 NE2d 
86, 52 N.Y2d 991, 438 N.YJL2d 288, cert den. 
102 S.Ct 310, 454 U5. 858, 70 LEd2d 155. 

§ 313. Trial or Hearing 
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37. N.Yr-Ibdar Realty Coi. Inc. V. Klein. 400 N.Y. 
S.2d 46. 60 AJ>2d 533. 

42. IndLr-Town of ScherervOle v. Vavms, 389 NJB2d 
346, 180 IntLApp. 500. 
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51 Oa.-Qtdd V. Pinkazd, 252 SJSJd 612, 243 Oa. 
129. 

§ 314. In General 

page 953 

FaWo^a Enteipciiea ut Strooddwrg, Inc. v. Qty of 
Scfauylkill, 457 A2d 607, 73 Pa.Giiiwldi. 124. 

Detwmhtation not baied oa competent ayMeace 

hOch.—Keadng Inion. Coip. v. Otkm 214 N.W2d 

551, 51 MidiJ^ 122, afld. 236 N.W2d 409, 395 
Mieh. 539. 
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I Artlde 73 proceediag 

N.Yw-Hdbr S|^ Aai’tt fbr Unifioatioii of Wodd 
Chrisdanhy v. Carie, 456 RY12d 195,90 AJ32d 
591. 

pi«e958 

41 Piddk internet migiaion 
Alaska Oceanview Homeowneis be. v. Qua> 
drant Const and Engineering, 680 P.2d 793. 

44w 'CoBtractaal proririon 

Wyo—Couher v. Oty of RawKna, 662 P2d 888. 

§ 819. Remand 
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II N.Y.—134 East Parie Ave. Cot^v. Oty ofLong 
Bmdi. 374 N.Y12d 569, 49 AJ>.2d 949, afld. 
420 NJEJd 86^ 52 N.YJd 991,438 N.YA2d 288, 
oot den. 102 S.a 310,454 U1 858,70 UBd2d 
155. 
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11 Pa^-Kanflnan 1 JBxoad, bo. y. Bonrd of 

of Weet WbHehnd 340 A.2d 909, 20 Pa. 

' Qnwlth. 114'apl^ afterionand Kaftmoon c bfa a 
• OofiK v.BoaidofSop*riorWeit VUtelaiidT^., 
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376 A.2d 305, 31 Pa.Cnwlth. 315 and 442 AJd 
122a 65 Fa.CmwIth. 469. 

§ 320. Effect of Dedsion 

- <WEA 

page yV9 

Principies of res judicata do not ap- 
ply where such proceedings concem 
the perpetuation of legal error by an 
administrative body.*^ 

523 Md.—^Klein v. Qdonial ^t^ne Co., 462 A.2d 
346, 55 McLApp. 324. 

54. Ume 

Pa.—Jones v. North Huntingdon Zooiiig Hearinf 

Bd., 467 A.2d 1206, 78 Pa.Cinwiih. 505. 
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Where a case is remanded for corree- 
tion of a procedural defect which can 
be remedied without additional hear^ 
ings, due prooess is not denied by the 
boai^ in not holding further evidentia- 
ry hearings.^ 

553. bd.—Boflb v. Boooc County Bd. of Zanmf 
Appeab, App., 421 N.E.2d 1119. 

§ 322. In General 

pege 971 

66. bd.-St Joaeph Medkal Bldg. Asaodatea V. Qty 
of Fort Wayne, App., 434 N3Jd 1 30. 
N.Y.-Swartz v. WaOaoe, 450 N.Y32d 65, 87 AJ>M 
926. 

Pa.-Oiaybm v. Fridce, 416 AJd 626, 53 Pa.CinwldL 

8 . 

Jasticiable case 

Or.—Miknst Cocp. v. fbdramat County, 650 PJd 
963, 59 OeApp. 177. 

Pa^Kaufinan ft Broad, Ino. v. Bonrd ofSup*» of West 
Whhdandllp., 340 A.2d 909,20 Fa.Cmw]tb. 116, 
aiqpesl afier remand Katamoonchina Ooip. v. 
Boaid of Sap*n of West Wfahdsnd Tp., 376 A.2d 
305, 31 PlOmwith. 315 and 442 A.2d I22a 65 
PB.Cinudth. 469. 

70. RX-^Apoftolou v. Oenovmi, 388 A.2d 821, 120 
IUL501. 

§ 323. Decisions Bevlewable 
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87. Fb—The Fhxida Companiea v. Oiangs Comity, 
Ffau, App. 5 Dist, 411 So.2d 1008. 

95. Mass^. a C Homes, be. v. Flannnif Bd. of 
Croton, 391 NEJd 1232, 8 MaasApp. 121. 

Pa.->Tn re Hbek, Gmwltli., 391 A.2d 1092. 

96. Fa^Upper AOen Ilp. v. Zoning Heaiing Bd. of 
Upper AOen Ip., 466 AJd 292, 77 Pa.C&iiwlth. 
582. 

§ 324. Who May Appeal 
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2. ' RX—Apostolott V. Genoveri, 388 AJd 821, 120 

RX501. 

3. Md.—PeopleTs Connad for Bahimore County v- 

Wimaina, 415 A.2d 585,45 MiLApp. 617.. 

RR—Win.Tasdi Cocp. v. Town of Menimack. 411 
A.2dl44, 120NJL6. 

Partiea heU not agpfefed 
a) nU-AEeoder v. Qty of Oncago Zonmg Bd. .of 
Appeab. 381 NE^Zd 4, 21 llLDec. 69, 63 llLAppJd 
204 ■ 

5. mr-gpeok V. Zoning B1 of Appe^ of ($y of 
CUearv 433 RE2d 685,60 lILDee. 643,89 nUd 
481 
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Pk.—Nitioiul Devdopment Gorp. v. Hanison Tp., 438 
AJd 10S3. 64 PLCmwlth. 54. 

Role ipplied profpectirely to immidpallty 
Pl—O flbeit V. Mcmtgomay Tp. Zoning Hearing Bd, 
427 A.2d 776. 58 Pa.Cdiwlth. 296. 

6, Pa.—Hankifl v. Zoning Hearing Bd. of West Norri- 
ton Tp.. 384 JLld 1386, 35 Pa.Cniwlch. 164. 
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8. ni— Spede v. Zming Bd. Appeab at City of 

Odcago, 433 N.£.2d 685, 60 DLDa: 643. 89 IlL2d 
482. 

Md.—Howard Goonty v. Mangkme, 423 A.2d 263, 47 
MdApp. 350, 13 A.LIL4tli 1123. 

RX—Town of East Oreenwich v. Day. 375 A.2d 953, 
119 R.L 1. 

§ 326. Takina and Perfecting Pro- 
ceedingB for Review; Stay 

page 978 

45. NJ.—^PucBck Ass’n, Ltd. v. Mayor and Oooneil 
of Washingtmi Tp., Bergen Connty, 379 A.2d 6,74 
NJ. 47a 

48. Pij—S ona v. Zoning Hearing Bd. of Wyoming 
Bonnigli, 397 AXd 33. 40 Pa.Cinwlth. 172. 

i 327. Record, Asdgnments of Er¬ 
ror, and Briefg 

page 981 

73. Oonn. Cu ny v. Planning and Zoning Commis- 
don of Town of Gnilfirad, OoolPL, 376 AJd 79. 
34 Goon.Sap. 52. 

§ 328. Dlamissal 

79. Md—Boaid of Gounty Coin’rs of St. Maiy^i 
Goiinty V. Onyther. 389 AJ2d 1372, 40 MtLApp. 
244. 

{ 329. Scope and Extent of Reyiew 

page 982 

89. Cdan.^to8nick v. Zmnng Comminion of Town 
of SoatUany, 374 A-2d 245, 172 Gcain. 306 
Pk—In re Hoak, CmwhlL. 391 AJd 1092. 
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48. Md-^oonty CmmcQ for Prinoe Oeoffe^ Comity 
V. Gni M. Fiaeninn Aoodatei, Incn 376 A2d 
86d 281 Md 70. 
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{ 336, _ Blattera of Discretion 

99. Fa.—Kanfiaan d Broad, Inc. v. Board of Siv’n 
of Wret WUtdand 340 AJd 909. 20 Pa. 
Qnwlth. lld app. alter remand Ka t amonn c l rina 
Onp. V. Boaid of Svp*fi of West WUtdand Tp., 
376 AJd 305, 31 PB.OnwltlL 315 and 442 AJd 
122d 65 Fa.GiiiwltL 469. 

§ 331 . -Trial de Novo; Qoes- 

tioniof Fad; Flndinge 

pdae999 

9. IficL—Ed ine. v. City of Kentwood, 

233 N.WJd 14d 61 MkdLApp. 693, aftL 277 
N.WJd 475. 406 Micfa. 137. 

( 333L Determlnation and Dlsposl- 
tion 

p«e998 

31 I^B^T^irUdi V. 09 of Wamn, 232 N.WJd 
m 61 IfichAppL 43S. mod on odL gnb. 277 
KW.U 475, 406 MidL 137. 
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71. U.&—Ainerica's Bett Family Showidaoe Corp. v. 
Gty of New York. Dept of BU^m D.CN.Y.. 536 
RSopp. ITa 

Matter of WUte. Bkrtcy.Mich.. 2 BJL 656 

GaL—Gty of Senta Gan v. Paris, 142 GaLRptr. 818, 
76 CA.3d 338. 

Fla.—Onh v. Hasencamp, App. 3 DisL, 407 SoJd 949, 
review dea. 415 Sa2d 1360. 

Oa.—Undsey Greek Area Civic A8s’n v. Co n so Hd a r ed 
Oovemment of Golumbos, 292 S.E2d 61, 249 Ga. 
488. 

Idaho—Gox v. Mountain Vistas, Inc., 639 PJd 12, 102 
Idaho 714. 

lad—Metropolitan Development Comminion of Mati- 
on County v. Don^as, 390 N.E2d 663, 180 lod 
App. 567. 

La.—State Throu^ Dept ci Highways v. National 
Advertising Co^ App., 356 SoJd 557. 

Mass.—Ganozzi v. Director of Inspectian Services of 
Melinae, App., 376 N.R2d 1266 

Minn.—v. St Loim Goonty Bd of Gom'is, 
281 N.WJd 639. 

N.Y.—Uttle Jose|di Reahy, Inc. v. Town of Babylon, 
363 N.E2d 1163, 41 N.YJd 738, 395 N.YX2d 
428. 

City of New Ymk v. Victory Van Lines, Inc., 
418 N.YX2d 792, 69 AJ>2d 605. 

N.D.—R. E J. Apartmems Inc. v. Gate Gty Sav. d 
Loan An-n, 315 N.W.2d 284. 

Ofaio-nJoluuoa*8 laland, Inc. v. Board of Tp Tnistees 
of Danbury Tp. 431 N.E2d 672. 69 Ohio St2d 
241, 23 O.OJd 243. 

Pa.—In re Terraodno, 440 AJd 1265, 64 Pa-Cmwlth. 
448. 

R.L—Zdtatn v. Barrington Zoning Bd of Review, 417 
A.2d303. 

Tenn.—Davis v. Metropditan Government of Naahvflle 
and Davidson Coi^, App, 620 S.WJd 532. 

Vl—K alakowald v. Jdm A. RnsacD Corp, 401 AJd 
906 

Wu,-ColiiinUa Goonty v. Bylewiki. 288 N.W.2d 129, 
94 WisJd 153. 

NJ.-State V. CLB. Intent, 416 AJd 362, 83 NJ. 262. 

72. U.S.-Crocker v. Hikes, CJLGl, 616 FJd 237. 

Ariz.—State v. Owens, Appn S62 PJd 738, 114 Ariz. 

565. 

GaL—Gty d Santa Gaia v. Paris, 142 GaLRptr. 818, 
76 CA.3d 338. 

DL—Fiy V. Gty of Odcago, 390 N.E2d 125, 28 HL 
Dec. 143, 71 llLAppJd 603. 

lod—Metrepditan Devetopmsit Commiasian of Maii- 
on Goonty v. Donglas, 390 N.EJd 663, 180 Ind 
App. 367. 

Man.—MorgmdH v. Bidlding Inspector of Ganton, 388 
N.E2d 7D8, 7 MniApp 475. 

NJ.-8tBte V. CLE Intem., 416 AJd 362, 83 NJ. 262. 

N.Y.—Takaen Liqntv.Stoie, Inc. v. Bonistad, 425 N.Y. 
SJd 2S2, 103 MiscJd 34. 

N.D.—Munch v. Gty of Moti, 311 N.WJd 17. 

Pl—EH zabeth Towndiip v. Power M a hitm a no e Corp, 
417 AJd 1285, 53 Pa.GDwltL ZTE 

Va.—Knowltan v. Bnowniiig-Ferria Indnstries crfl^gfai- 
la, Inc., 260 EE2d 232, 220 Va. 571. 

WE-CdunUa Goonty v. ByiewiU, 288 N.WJd 129, 
94 WiiJd 153. 
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73. WasL—Doode» v. Gty of Spokane, 609 P Jd 
979, 25 WaslLApp 823. 

74. Tex,—Gty of Fharr v. Tippitt, 616 EWJd 173. 

75. UX—Godc V. CSty of Prioe, Gaibon Connty, 
Utah, CXUtah, 566 FJd 699. 

Colo.—Zoning of Gty and Goonty of Denver, App, 622 
PJd 85. 


Fla._^Whittenton v. Gty d New Smyrna Bea c fa, App., 

351 So.2d 738—Dade County v. Gayer, App., 388 
Sa2d 1292. 

DL—Cleys v. Village of Palatine, 411 NXJd 1161, 44 
nLDec. 795, 89 IlLApp3d 630. 

I^d._NatUmal Insdtutes d Health Federal Credit Un¬ 

ion V. Hawk, 422 AJd 55. 47 MdApp 189. 
Mass.—Cqw Resort Hotds, Inc. v. Akoholic TJfmmig 
Bd of Falmonth, 431 N.E2d 213, 385 Mass. 205. 
ai^ aftier remand 446 N.E2d 1071L 388 Mass. 
1013. 
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